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STATEMENT OF THE CASE

(H Nature of the Case:

Claimant, Kurt J. Dypwick (hereinafter “Claimant”), appeals a Decision and Order of the
Idaho Industrial Commission (hereinafter “Commission™) holding that Employer, Swift
Transportation Company, Inc. (hereinafter “Employer™), discharged him for misconduct in
connection with his employment, which made Claimant ineligible for 1t;enefits under Idaho Code
§ 72-1366(5). Appendix A.

) Course of the Proceedings Below:

After his separation from employment on June 11, 2007, Claimant filed a claim for
unemployment benefits. Tr. p. 6, LL 13-14. On August 8, 2007, a claims examiner for the Idaho
Department of Labor (hereinafter “Department’™) issued an Eligibility Determination finding
Claimant ineligible for unemployment benefits and that Employer’s account was not chargeable
for experience ratiﬁg purposes. R. p. 10. Claimant filed an appeal with the Department’s
Appeals Burean on August 21, 2007. Exhibit 5. After a telephone hearing in the matter,
Department Appeals Examiner, Gregory Stevens, (hereinafter “Appeals Examiner”}, issued a
Decision on September 11, 2007, affirming the Eligibility Determination. Appendix B.

On September 25, 2007, Claimant filed an appeal Wi_th the Commission. R. pp. 7-20.
After conducting a de novo review of the record pursuant to Idaho Code § 72-1368(7), the
Commission issued a Decision and Order on November 15, 2007, affirming the Appeals
Examiner’s Decision. Appendix A, p. 20. The Commission adopted the Appeals Examiner’s

findings of fact and set out its own conclusions of law. Appendix A, p. 14, The Commission
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subsequently denied Claimant’s motion for reconsideration. R. pp. 75-76. Claimant now brings
an appeal to this Court.
3) Statement of Facts:

After going through training, C}airﬁant began working for Employer as an over-the-road
truck driver on July 10, 2006. Tr. p. 6, L1 4, 8-9; p. 25, L1 2-3. On November 19, 2006,
Claimant had an accident while driving for Employer in Helena, Montana. Tr. p. 7, L1 6-7.
Claimant hit a traffic signal while making a right tarn. Tr. p. 7, L1 7-9. On March 29, 2007,
Claimant had a second accident while backing into a loading dock in Spanish Fork, Utah. Tr. p.
7. L1 11-13; p. 16, L1 20-25. Employer considered both accidents preventable. Exhibit 3 pp. 9-
10, 16.

After his second accident, Claimant attended a National Safety Counsel Course on April
26, 2007, taught by Employer’s Safety Manager, Breit Hadley. Tr. p. 9, LL 2-6. At the end of
that training course, Claimant spoke to Mr. Hadley and asked where he stood with Employer
after having two accidents. Tr. p. 9, LI 2-9. Mr. Hadley warned Claimant that his next accident
would result in his fermination and that he needed “to be squeaky clean.” Tr. p. 9, L1. 9-13; p.
25, L1 15-19; p. 32, L1 16-20.

In June 2007, Claimant picked up a trailer from the Shopko Distribution Center in Boise,
Idaho, to haul it to Salt Lake City, Utah. Tr. p. 7, L1 20-22; p. 34, L. 1-2. Claimant performed
a pre-trip inspection of the trailer. Tr. p. 26, L1 1-6. Prior to leaving for Salt Lake City,
Claimant did not report any damage to the trailer in his log book, nor did he report any trailer

damage to Employer. Tr. p. 26, L. 25; p. 27, L1. 1-10. Claimant acknowledged that during a pre-
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trip inspéction, he was required by federal law to note equipment damage in his log book. Tr. p.
17, L1 24-25; p. 18, LL 1-7; p. 28, L1. 12-25; p. 29, L1 1-3. After he arrived in Salt Lake City on
June 8, 2007, Claimant called his home terminal in Lewiston, Idaho, and reported that he had
picked up a damaged trailer in Boise. Tr. p. 7, Ll 20-21; p. 26, L. 25; p. 27, L1. 18-21.

When Claimant furned the trailer over to the repair shop in Salt Lake City, Employer’s
shop foreman reported the damage to Mr. Hadley, Employer’s Safety Manager. Tr. p. 7, L1. 20-
25. Mr. Hadley drove to the repair shop in Salt Lake City and physically inspected the damage.
Tr. p. 8, LL 2-6. Mr. Hadley testified that he could see a good portion of insulation from the
inside of the trailer and the damage was “fresh.” Tr. p. 8, L1. 2-9. Claimant testified that the
trailer had a two foot by two foot section missing from the side of it. Tr. p. 28, LI 7-10; p. 33, LL
| 22-25.

Employer had a policy and procedure handbook for its drivers entitled “Driver Manual.”
Appeﬁdix C, p. 28. Employer submitted portions of that Manual for the record. Appendix C.
On July 5, 2006, Claimant acknowledged in writing that he received a copy of Employer’s
“Driver Manual” and that he understood he would be bound by the rules and policies in the
Manual. Appendix C, p. 28; Tr. p. 14, L1. 1-3. In the Manual, Employer warned its drivers that
“fajlure to report an incident or accident regardless of its severity, or multiple incidents or
accidents while driving a Cémpany vehicle” was prohibited. Appendix C, p. 30; Appendix D, p.
34, Under the heading “Accidents/Cargo Claims,” the Manual provided, in part, “A driver shall
be considered in an ‘ACCIDENT’ if any motor vehicle which he/she is driving or of which

he/she is in charge; shall come into contact with any person, animal, other vehicle, or inanimate
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object in a manner that results in death, injury, or property damage.” Appendix C, p. 32.
Employer also had a section in itsl Manual entitled “Equipment Damage” that provided an
employee finding damaged equipment must report the damage immediately before leaving with
the equipment or risk being charged with the damage. Appendix C, p. 29. Employer discharged
Claimant for having a third preventable accident on June 11, 2007. Tr. p. 6, L1 13-16; p. 7, L1
20-23;p. 25, L. 14,
ISSUE ON APPEAL

Is there substantial and competent evidence in the record to support the Idaho Industrial
Commission’s findings énd conclusion that Employer discharged Claimant for misconduct in
connection with his employment?

STANDARD OF REVIEW
When the Court reviews a Commission decision, “it exercises free review over questions

of law, but reviews questions of fact only to determine whether substantial and competent

evidence supports the Commission's findings.” Oxley v. Medicine Rock, 139 Idaho 476, 479, 80
P.3d 1077, 1080 (2003). Whether an employee’s conduct constitutes misconduct is a factual

determination that will be upheld unless not supported by substantial and competent evidence.

Harris v. Electrical Wholesale, 141 Idaho 1, 3, 105 P.3d 267, 269 (2004). Where conflicting
evidence is presented tﬁat is supported by substantial, competent evidence, the findings reached
by the Commission will be sustained regardless of whether the Court may have reached a
different conclusion. Harris, 141 Idaho at 3, 105 P.3d at 269. Substantial and competent

evidence is relevant evidence which a reasonable mind might accept to support a conclusion.
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Oxley, 139 Idaho at- 479, 80 P.3d at 1080. The Court has described the appropriate test for
substantial and competent evidence for the purposes of judicial review as requiring a court to

determine whether an agency’s findings of fact are reasonable. Steen v. Denny’s Restaurant, 135

Idaho 234, 237, 16 P.3d 910, 913 (2000).
It is for the Commission to determine the credit and weight to be given to the testimony

admitted. Bullard v. Sun Valley Aviation, Inc., 128 Idaho 430, 432, 914 P.2d 564, 566 (1996).

The Commission’s conclusions regarding the credibility and weight of evidence will not be
distur‘bed unless the conclusions are clearly erroneous. In reviewing a decision of the
Commission, the Court views all facts and inferenc—es in the light most favorable to the party who
prevailed before the Commission. Oxley, 139 Idaho at 479, 80 P.3d at 1080.

Appellate court review is limited to the evidence, theories and arguments that were

“presented below. Obenchain v. McAlvain Construction, Inc., 143 Idaho 56, 57, 137 P.3d 443,

444 (2006). The Court will not consider arguments raised for the first time on appeal. Excell

Construction, Inc, v, State Department of Labor, 141 Idaho 688, 693, 116 P.3d 18, 23 (2005).

ARGUMENT

There is substantial and competent evidence in the record to support the

Industrial Commission’s findings and conclusion that Employer discharged
Claimant for misconduct in connection with his employment, which made

Claimant ineligible for unemployment insurance benefits.

There is no dispute in the record that Employer discharged Claimant on June 11, 2007,

Employer’s Safety Manager, Brett Hadley, testified that Employer discharged Claimant because
he had a third preventable accident. Tr. p. 6, L1, 15-16; p. 16, L. 12-17. Idaho’s Employment

Security Law provides that “an employee who has been discharged on grounds of work-related
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misconduct is ineligible for unemployment compensation. Roll v. City of Middleton, 105 Idaho

22,25, 665 P.2d 721, 724 (1983); Idaho Code § 72-1366(5) (2006). Misconduct is defined as the
willful, intentional disregard of an employer’s interests; a deliberate violation of an employer’s
ries; or a disregard of the standards of behavior an employer has the right to expect of its
employees. Desilet v, Glass Doctor; 142 Idaho 655, 657, 132 P.3d 412, 414 (2006). The burden
of proving misconduct by a preponderance of the evidence is on the Employer. Harris, 141
Idaho at 3, 105 P.3d at 269.

In its Decision and Order, the Commission concluded Claimant’s conduct met all three -
definitions of misconduct, but ultimately discussed only one, whether or not Claimant
disregarded the standards of behavior Employer had a right to expect of him. Appendix A, pp.
15-19. The standards of behavior test of employee misconduct is a two part inquiry of (1)
whether the employee’s conduct fell below the standards of behavior the employer had a right to
expect, and (2) whether the employer’s expectations were objectively reasonable under the

circumnstances. Folks v. Moscow Schoo] District #281, 129 Idaho 833, 837, 933 P.2d 642, 646

(1997). An employer’s expectations are ordinarily reasonable where they have been
communicated to an employee. Folks, 129 Idaho at 838, 933 P.2d at 647. Unlike the other
definitions of misconduct, a claimant’s disregard of an employer’s standards of behavior need
not be subjectively intentional or deliberate. Folks, 129 Idaho at 837, 933 P.2d at 646.

There is suﬁstantial and competent evidence in the record to support the Cormmission’s
conclusion that Claimant failed to meet the standards of behavior Employer had a right to expect.

The record reflects Claimant never disputed Mr. Hadley’s testimony that he had been involved in
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two preventable accidents prior to June 2007. Nor did Claimant dispute that Hadley warned him
his next accident would lead to his discharge. Tr. p. 25, L1. 15-19. On June 8, 2007, Claimant
reported the trailer he had been hauling was damaged. Tr. p. 27, L1. 18-24,

At the hearing, Claimant maintained that he was not responsible for the trailer damage
that led to his discharge. He argued the trailer was damaged before he picked it up in Boise and
that he failed to report the damage prior to taking custody of the trailer because he did not have
any idea Employer would blame him for the damage he failed to report. Tr. p. 26, L1 1-25; p.
27, L.1. Both the Appeals Examiner and the Commission failed to find Claimant’s assertions
credible. Appendix A, pp. 18-19; Appendix B, pp. 24-25. It is for the Commission to

determine the credit and weight to be given to the testimony admitted. Bullard v. Sun Valley

Aviation, Inc., 128 Idaho 430, 432, 914 P.2d 564, 566 (1996).

Employer submitted a portion of its Driver Manual containing a policy entitled
“Equipment Damage” for the record. In that policy, Employer required its drivers to report
damage immediately. Claimant testified that he had an old and outdated copy of Employer’s
Manual without a policy entitled “Damaged Equipment” and therefore, he could not have known
Employer would expect him to immediately report equipment damage. Tr. p. 27, L. 25; p. 28,
LL 1-2; p. 30, L1. 17-20. Claimant submitted portions of the Manual that he testified he received
from Employer to support his testimony.

The Commission found both Claimant’s testimony and the selected portions of the
Manual he submitted unpersuasive. The Commission found that it could not conclude the

provisions in the Manual regarding damaged equipment were missing from Claimant’s copy of
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the Manual. In its discussion, the Commission noted the typefaces and pagination varied
between the pages both parties submitted, but the Commission found the language that both
excerpts had in common was identical. Appendix A, p. 17. The Commission also noted the
page with the provision in Employer’s excerpts entitled “Damaged Equipment” appeared
between a section entitled “Prohibition of Spinner Knobs and/or Suicide Knobs™ and a section
entitled “Tractor Assignment.” Appendix A, pp. 17-18; Appendix C, p. 29. The Commission
found the single page excerpt Claimant submitted was insufficient because the excerpt began
with the section entitied “Tractor Assignment,” leading the Commission to conclude that the
provision on equipment damage could have been on the previous page, a page Claimant did not
submit. Appendix A, p. 18; Appendix D, p. 37.

Under the standards of behavior analysis, an employer’s expectations need not be
specifically communicated if they flow normally from the employment relationship. Folks, 129
Idaho at 838, 933 P.2d at 647. Both the Appeals Examiner and the Commission found that even
if not specifically communicated to Claimant in the form of a policy, Employer communicated
its expectations to Claimant. The Appeals Examiner found and the Commission agreed that even
without an express directive from Employer to report damage immediately, common sense
dictated that a reasonable and responsible person would have done so anyway. Appendix A, pp.
18-19; Appendix B, pp. 24-25.

The Employer’s Safety Manager, Brett Hadley, told Claimant just a few weeks earlier
that his third preventable éccident would result in his discharge and that he needed to be

“squeaky clean.” Tr. p. 9, LL 9-13; p. 25, L1 15-19; p. 32, L1 16-20. Claimant acknowledged
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that during pre-trip inspections he was required by federal law to note equipment damage in his
log book. Tr.p. 17, L1 24-25; p. 18, LL 1-7; p. 28, L1. 12-25; p. 29, L1. 1-3. Further, Claimant
acknowledged during the hearing that he should have noted the damage to the trailer in his log
book before hauling the damaged trailer from Boise to Salt Lake City. Tr. p. 28,11 12-14; p. 33,
LL 8-13.

The Appeals Examiner concluded that the fact that Claimant failed to report the damage
to Employer or note it in his log book was “not the act of a reasonably, prudent person and does
not support the [C]Iaimaﬁt’s contention that the damage existed prior to his taking the trailer.”
Appendix B, p. 25. The Commission agreed. The Commission concluded that Claimant’s log
book suggested the trailer was dam:ige—free when Claimant picked it up and the lack of a report
during Claimant’s pre-trip inspection further suggested that the trailer became damaged while
Claimant was hauling it. Appendix A, p. 18. According to the Commission, the lack of a log
book eniry and an equipment damage report allowed Employer to reasonably conclude that
Claimant was responsible for the damage and that the damage was the result of a preventable
accident. Appendix A, p. 19. As a result, the Commission concluded that because Claimant’s
conduct failed to meet Employer’s expectations, it was employment related misconduct.
Appendix A, p. 19; Appendix B, pp. 24-25.

Claimant also argues that Employer should have reprimanded rather than discharged him.
Tr. p. 36, L1 6-10. The Commission concluded Claimant’s belief he was treated unfairly was

not relevant. Appendix A, p. 19. The Court has addressed this argument in Alder v. Mountain

States Telephone and Telegraph Company, 92 Idaho 506, 446 P.2d 628 (1968). In that case, the
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claimants also argued that their employer had a duty to warn them rather than fine, suspend,
discharge, or prosecute them. Alder, 92 Idaho at 512, 446 P2d at 634. The Court concluded the
claimants’ argument was not relevant because the only issue before the Industrial Accident
Board, now the Industrial Commission, was the issue of whether the claimants were discharged
for misconduct. Id. In this matter, the Commission concluded Claimant was discharged for
employment related misconduct. Applying the Court’s holdihg in Alder, Claimant’s argument
that he should have been reprimanded rather than discharged is not relevant.

What is relevant is that Employer advised Claimant less than six weeks before he took
the trailer from Boise to Salt Lake City that he would be discharged for another preventable
accident. If the trailer had been damaged prior to Claimant taking it, it would only be reasonable
for an employee in Claimant’s position to make sure someone knew about the damage prior to
taking it. At the very least, Claimant should have noted the damage in his log book. The fact
that he failed to do either is not the act of a reasonably prudent person and does not support
Claimant’s contention that the damage existed prior to Claimant taking the trailer. Under these
circumstances, Employer reasonably concluded that Claimant was responsible for the damage 1o
the trailer and that the damage was preventable.

CONCLUSION

Because the record contains substantial and competent evidence to support the
Commission’s conclusion that Employer discharged Claimant for misconduct in connection with
his employment, making Claimant ineligible for benefits pursuant to Idaho Code § 72-1366(5),

the Department asks this Court to affirm the Commission’s Decision.
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Respectfully submitted,

Deputy Attorney e
Idaho Department of Labor

BRIEF OF RESPONDENT
DEPARTMENT OF LABOR

i1



CERTIFICATE OF MAILING

I HEREBY CERTIFY that on the l ég{"'\day of August, 2008, I served two true and correct
copies of the foregoing Brief of Respondent Department of Labor upon each of the following by
depositing said copies in the United States mail, first class, postage prepaid:

KURT J DYPWICK

1901 MOUNT STREET UNIT C

MISSOULA MT 59801

SWIFT TRANSPORTATION COMPANY INC

¢/o Employers Advantage

PO Box 493683
Redding CA 96049-3683

Karen Rash

BRIEF OF RESPONDENT 12
DEPARTMENT OF LLABOR



Appendix A

BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO ~ EIVED

NOV 15 2007
KURT J. DYPWICK, ) "0 DERE OF LABOR
)
Claimant, )
) IDOL, #3378-2007
vs- ; DECISION AND ORDER
SWIFT TRANSPORTATION CO., INC., )
)
Employer, )
_ ) FILED
and ; NOV 15 2007
IDAHO DEPARTMENT OF LABOR. ) INDUSTRIAL COMMISSION
)

Appeal of a Decision issued by an Appeals Examiner with Idaho Department of Labor
derying benefits. AFFIRMED.

Claimant, Kurt J. Dypwick, appeals to the Tndustrial Commission a Decision issued by an
‘Appcals Examiner with Idaho Departiment of Labor (IDOL or Department) finding him ineligible
for unemployment insurance benefits. The Appeals Examiner concluded that (1) Employer
discharged Claimant for misconduct connected with employment; and (2) Employer’s account is |

- not chargeable for ex?en’e:nce rating purposes. None of the interested parties has asked for a new
hearing before the Commission. Nor do we find that one is necessary to further the interests of
justice. However, Claimant sought an opportunity to file an additidnal written argument and we

‘ granted that request in an Order Establishing Briefing Schedule entered on October 19, 2007.

The undersigned Commissioners have conducted a de novo review of the record as

provided for in Idaho Code § 72-1368(7). In re Guajardo, 119 Idaho 639, 641, 809 P.2d 500,

502 (1991). The Commission has relied on the audio recording of the. hearing thé Appeals

Examiner held on September 11, 2007, along with the exhibits [1 through 7] admitted into the

DECISION AND ORDER -1
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record during that proceeding. In accordance with Idaho Code § 72-1368(7), the Commission
affirms the Decision of the Appeals Examiner. |
FINDINGS OF FACT |

Based on the testimony and evidence in the record, the Commission concors with and

adopts the Findings of Fact as set in the Appeals Examiner’s Decision.
DISCUSSION

The evidence in the record establishes that Employer discharged Claimant. Pursuant to
Idaho Code § 72-1366(5), a claimant is ineligible for unemployment insurance benefits if his or
her unemployment resulted from the employer’s discharge for the claimant for employment-
related misconduct. However, what constitutes “just cause” in the mind of an employer for
dismissing an employee is not the legal equivalent of “misconduct” under Idaho’s Employment
Security I.aw. The two issues are geparate and distinct. In a discharge, an employer’s
interpretation of the term “misconduct” does not dictate the outcome of a claimant’s application
for benefits. Our primary concern is whether the reasoﬁs for discharge constituted “misconduct”
connected with the claimant’s employment such that the claimant can be deniéd unemployment

benefits. Beaty v. City of Idaho Falls, 110 Idaho 891, 892, 719 P.2d 1151, 1152 (1986).

The burden of proving misconduct by a preponderance of the evidence falls strictly on

the employer. Appeals Examiner of Idaho Dept. of Labor v. JR. Simplot Co., 131 Idaho 318,

320, 955 P.2d 1097, 1099 (1998). A “preponderance of the evidence” simply means that when
weighing all of the evidence in the record, the evidence on which the finder of fact relies is

more probably true than not. Edwards v. Independence Services, Inc., 140 Idaho 912, 915,

104 P.3d 954, 957 (2004). If the discharging employer does not meet that burden, the

adjudicator must award benefits to the claimant. Roll v. City of Middléton, 105 Idaho 22, 25,

DECISION AND ORDER -2
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665 P.2d 721, 724 (1983); Parker v. St. Maries Plywood, 101 Idaho 415, 419, 614 P.2d 955, 959
(1980).

The Idaho Supreme Court has set out a three-prong definition of the term “misconduct”
as it applies to a claimant’s eligibility for unemployment benefits. “Misconduct” is established
when the employer demonstrates that the claimant’s discharge resulted from a willful,
intentional disregard of the employer’é interest; a deliberate violation of the employer’s rules; or
a disregard of standards-of-behavior which the employer has a right to expect of its employees.

Kivalu v. Life Care Centers of America, 142 Idaho 262, 265, 127 P.3d 165, 167 (2005){citing

Harris v. Flectrical Wholesale, 141 Xdaho 1, 5-6, 921 P.2d 178, 182-183 (2004)). Although we

have sufficient evidence in the record to evaluate Claimant’s conduct under any of the prongs of
the Idaho Supreme Court’s definition of “misconduct,” the most logical starting point is the
“standards-of-behavior.”

Under the “standards-of-behavior’” analysis, the employé:r must show by arpreponderance
of the evidence that.il: communicated its expectations to the claimant, or that its expectations
“flowed normally” from the employment relationship. Further, the employer must demonstrate
that those expectations were objectively reasonable as applied to the claimant. As the Idaho
Supreme Court has pointed outf, an “employer’s expectations are ordinarily reasonable only

where they have been communicated to the employee.” Folks v. Moscow School District No.

281, 129 Idaho 833, 838, 933 P.2d 642, 647 (1997).
Notably, there is no requirement that the employer must demonstrate that the employee’s
behavior was subjectively willful, intentional, or deliberate in his or her disregard of a particular

standard of behavior. Welch v. Cowles Publishing Co., 127 Idaho 361, 364, 900 P.2d 1372,

1375 (1995). Because the employer need not demonstrate some form of “malice” on the part of
the employee, what communication did or did not take place between the employer and the

DECISION AND ORDER -3
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claimant becomes a key element in these cases. An employee can only be held accountable for

breaching those expectations that he or she understood, explicitly or implicitly, and was capable

of satisfying. Puckett v. Idaho Department of Corrections, 107 Idaho 1022, 695 P.2d 407 (1985).

Claimant in this case became an over-the-road truck driver in 2006 after finishing his
education at a training academy. Upon completion of that initial training, Claimant accepted a
job with Employer commencing on July 10, 2006. Claimant underwent additional training and
orientation on Employer’s policies and procedures before he was put on the road with a mentor.
(Axndio recording). Claimant completed a sirnulation training class in late October 2006 and a
class in log keéping in January 2007. (Exhibit 3, p. 8).

Claimant incurred his first preventable accident in November 2006 and his second
preventable accident in late March 2007. Therefore, Employer directed Claimant to attend a
National Safety Course in late April 2007. Brett Hadley, Employer’s safefy manager, tanght the
course that Claimant attended. Claimant and Mr. Hadley agree that at the conclusion of that
class, Claimant asked Mr. Hadley about his future with Employer coﬁsidering his accident
record. The parties also agree that Mr. Hadley informed Claimant that Employer would
discharge Cl;zjmant if he incurred a third preventable accident. (Audio recording).

Employer discharged Claimant on July 25, 2007, for “multiple preventable accidents/log
violations and/or traffic violations.” (Exhibit 3, p. 1). However, the parties disagree
considerably about the significance of the final event. The parties also disagree about
Employer’s expectations and whether those expectations were adequately cornmunicated.

Claimant picked up a trailer at the Shopko distribution center in Boise. Claimant testified
that during his pre-irip inspection, he noticed an area of damage on the extertor of the trailer
where some of the insulation was exposed. Claimant did not note the damage on his log.
Claimant explained that because he did not consider the damage to be of a safety concern, he did

DECISION AND ORDER - 4
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not think it necessary to report until he reached his destination in Salt Lake City. Had the
damage compromised the safe operation of the truck, Claimant would have taken it to the local
mechanic for repair before taking it out on the road. (Audio recording).

.When Claimant arrived in Salt Lake City on June 7, 2007, Claimant called his safety
manager at his home terminal in Lewiston, Idaho for instructions regarding the trailer damage. |
According to Claimant, Shawn Marks instructed him to write a note describing the damage, put
the note in a waterproof bag, and tape it near the hook-up so that the mechanic and the next
driver would see it. (Audio recording). The mechanic discovered the damage the following day
and reported it to Mr. Hadley who went to the terminal himself to inspect the damage. Mr.
Hadley reported the matter to Employer’s office in Phoenix. (Audio recording).

Employer maintains that Claimant had a duty to report the damage as soon as he
discovered it as described in Employer’s Driver Manual. (Audio recording, Exhibit 3, p. 12).
Claimant asserts that the Driver Manual Employer issued him was an old, outdated copy and did
not include the provision regarding the reporting of damage. Therefore, Claimant argues, he had
no way of knowing that expectation. Had he known, Claimant maintains he wéuld have
complied. (Audio recording).

The excerpts of the Driver Mannal Claimant submitted for the record differ from those
Employer submitted. We note that the typefaces and pagination vary among the two examples.
However, the two excerpfs are not dissimilar enough to lead us to the conclusion that Claimant’s
copy of the Manual lacked key provisions. For example, the text of the discussion under
“Standards of ‘Conduct” appears on different pages of the two examples, that discussion is
identical in both Employer’s exhibit (Exhibit 3, p. 13) and Claimant’s exhibif (Exhibit 5, p. 9).

Admittedly, the provisions governing damaged equipment in section 3, page 23 of
Employer’s excerpt (Exhibit 3, p. 12) are missing from the section 3, page 23 Claimant
DECISION AND ORDER -5
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submitted from his handbook (Exhibit 7, p. 3). However, Claimant’s example starts with
“Tractor Assignment” and follows the same text from that point as in Employer’s example.
Given that the typeface of Claimant’s example is different, it would be reasonable to conclude
that the information under the headings “Prohibition of Spinner Knobs And/Or Suicide Knobs”
and “Damaged Equipment” appearing before “Tractor Assignment” near the top of Employer’s
page 23 are probably included on page 22 of Claimant’s manual. Because we do not have page
22 or page 21 from Claimant’s manual, we cannot conclude that the provisions under “Damaged
Equipment” are indeed missing from Claimant’s copy of his Drivér Manual, as Claimant asserts.

Nevertheless, even if we concludé that Employer did not make Claimant aware of the
need to report the damage to the trailer before he left Boise rather than at the conclusion of his
trip, Claimant concedes that he should have noted the damage in his logbook during his pre-trip
inspection. (Audio recording). However, Claimant argues in his appeal that becanse he mails
his logs to Employer while he is on the road, several days would have lapsed between the time
he made a notation in his log about the damage and the time someone re\ad it and addressed the
problem. By calling his safety manager from Salt Lake City, Claimant contends that his report
was quicker than a log notation. (Claimant’s appeal, filed Sep;ember 25, 2007). That may be
true, but Claimant misunderstands the importance of noting such damage in his log during his
pre-trip inspection. Although there is no evidence in this record to establish that Claimant
caused the damage or was responsible for the damage to the trailer, the lack of a notation in
Claimant’s log suggests thatlthe trailer was damage-free when Claimant picked it up. The lack
of a report during Claimant’s pre-trip inspebtion further suggests that the trailer became damaged
while Claimant was hauling it.

Employer argues tgat even if Claimant did not know Employer had a specific

requirement regarding the immediate reporting on damage upon discovery, common sense
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should have led Claimant to that conclusion. (Audio recording). Employer’s point has merit.
Because Claimant neither reported the damage nor noted it in his log, Employer could
reasonably conclude that Claimant was responsible for the damage and that it was the result of a
preventable accident. Considering that, C}aimant was on notice that a third preventable accident
would result in his discharge from employment, it was in Claimant’s interest to report the
damage as soon as he discovered it to ensure that he would not bear the blame for it. .

At the very least, Employer had a reasonable expectation that Claimant would complete
his pre-trip inspection in accordance with DOT procedures and Employer’s policies and would
make proper notations in his driver’s log. Claimant understood that the responsibility for the
accﬁracy of the logﬁook was his alone. At the very least, Claimant’s behavior fell below that
standard Employer reasonably expected. That conduct resulted in his discharge. Therefore, we
agree with the Appeals Examiner’s conclusion that Employer discharged Claimant for
employment-related misconduct. Claimant is ineligible for unemployment benefits.

Claimant argues that his discharge was unwarranted. Rather, he should have been given
a specific warning consistent with Employer’s policy of progressive discipline. (Audio
recording). As the Idaho Supreme Court has ruled, “it is wholly within the employer’s discretion
to mete out various forms of discipline for misconduct. This Court has no legal basis upon
which it could interfere with the internal disciplinary matters of an employer once employee
misconduct has been found. Fairness in these circumstances will not suffice for legal authority.”

Alder v. Mountain States Tel. & Tel. Co., 92 Idaho 506, 512, 446 P.2d 628, 634 (Idaho 1968).

In other words, because we conclude that Employer has demonstrated that. Claimant was

discharged for misconduct, Claimant’s belief that he was treated more severely than he thinks

was justified or fair is not relevant.
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CONCLUSIONS OF LAW
The Commission sets forth its own Conclusions of Law as follows:
|

Based on our analysis above, we conclude that Employer discharged Claimant for

employment-related misconduct.

I
We furiher conclude that Employer’s account is not chargeable for experience rating
PUIposes.
ORDER

The Decision of the Appeals Examiner is AFFIRMED and Claimant is ineligible for
unemployment benefits. This is a final order under Idaho Code § 72—1368(’7).

DATED this 95" day of __ Aot bts 2007,

INDUSTRIAL COMMISSION

iy S

James F. Kile, Chhirman

R.D. Maynard, Comfnissioner
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CERTIFICATE OF SERVICE

I hereby certify that on the {5% 24 day of /\JW@M/}’ 2007, a true and correct copy

of Decision and Order was served by regular United States mail upon each of the following:

KURT T DYPWICK
1901 MOUNT STREET UNIT C
MISSOULA MT 59801

SWIFT TRANSPORTATION CO INC
C/O EMPLOYERS ADVANTAGE
PG BOX 493683

REDDING CA 96045-3683

and hand-delivered to:

DEPUTY ATTORNEY GENERAL
IDAHO DEPARTMENT OF LABOR
317 W MAIN STREET

BOISE ID 83735

Qudrus |

cjh Vs
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Appendix B

IDAHO DEPARTMENT OF LABOR
APPEALS BUREAU
317 WEST MAIN STREET
BOISE, IDAHO 83735-0720
(208) 332-3572 / (800) 621-4938
FAX: (208) 334-6440

KURT J. DYPWICK, )
ssn: [ 3
Claimant )
)
VS. )
) DOCKET NUMBER 3378-2007
SWIFT TRANSPORTATION CO INC, )
‘ ) DECISION OF APPEALS EXAMINER
Employer y :
and )
)
TDAHO DEPARTMENT OF LABOR. ;
DECISION

Benefits are DENIED effective July 15, 2007. The claimant was discharged for misconduct in
comnection with employment as defined by Section 72-1366(5) of the Idaho Employment

Security Law.

'The employer’s account is NOT CHARGEABLY for experience rating purposes, in accordance
with Section 72-1451(20(a) of the Idaho Employment Secunity Law.

The Eligibility Determination dated August 8, 2007, is hereby AFFIRMED.

HISTORY OF THE CASE

The above-entitled matter was heard by Gregory Stevens, Appéals Examiner with the Idaho
Department of Labor, on September 11, 2007, by telephone in the City of Boise, in accordance

with §72-1368(6) of the Idaho Employment Security Law.
The claimant, Kurt J. Dypwick, appeared for the hearing and provided testimony.

The employer, Swift Transportation Co Inc, was represented by Bonnie Salyer Brett Hadley
appeared as a witness on behalf of the employer. :

Exhibits #1 through #7 were entered into and made a part of the record.
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ISSUES

"The 1ssues before the Department are (1) whether unemployment is due to the claimant quitting
voluntarily and, if so, whether with good cause connected with the employment -OR- being
cischarged and, if so, whether for misconduct in connection with the employment, according to
§ 72-1366(5) of the Idaho Employment Security Law; and (2) whether the employer’s account is
properly chargeable for experience rating purposes for benefits paid to the claimant, according to
§ 72-1351(2)(a) of the Idaho Employment Security Law.

FINDINGS OF FACT

Additional facts or testimony may exist in this case. However, the Appeals Examiner
outlines only those that are relevant to the decision and these based upon reliable evidence,
Based on the exhibits and testimony in the record, the following facts are found:

I The claimant worked for this employer as a truck driver from July 10, 2006, through June
11, 2007. In the first four of the five calendar quarters preceding the one in which the
clairmait applied for benéfits, this éniployer paid more wages than any other.

2. The employer has a policy that provides for immediate teymination for “multiple
incidents or accidents while driving a Company vehicle.”

3. On November 19, 2006, the claimant was involved in his 1* preventable accident, when
he hit a traffic twn signal while making.a right tnm.

4. On March 29, 2007, the claimant was involved in his 2™ preventable accident, when he

came in contact with another vehicle while pulling way from a side~by-side loading dock.

5. Following a National Safety Course on Aprl 26, 2007, the claimant was advised by
safety manager, Brett Hadley, that a 3" preventable accident would result i his
termination.

6. On June 8, 2007, Mr. Hadley received a report from an on-site mechanic about a
damaged trailer that the claimant had jnst unhooked for unloading. The claimant stated
that the damage was already done before he hooked up the trailer in Boise and
transported it to the location in Salt Lake City, but failed fo report it during his pre-trip
inspection in his log book, due to an oversight. The claimant admitted that, in hindsight,
he should have noted the damage in his log book.

7. The employer has a policy requiring a dmver to immediately report a damaged frailer
before leaving with the equipment and any unreported damage may be c.haxged to the
driver. The claimant stated he was not aware of this policy.

8. The claimant stated he reported the damaged trailer upon amrival in Salt Lake to his safety
coordinator, Shawn Marks, in Lewiston, and attached a written note to the trailer itself.

5. The employer stated that the claimant’s failure to report the trailer damage in his log
book was a violation of pohcy that, in and of itself, could have resulted in the claimant’s

discharge.

AUTHORITY

Section 72-1351(2}a) of the Idaho Employment Security Law provides in part that for
experience rating pnrposes, no charge shall be made to the account of such covered employer
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with respect to benefits paid to a worker who terminated his services voluntarily without good
cause attributable to such covered employer, or who had been discharged for misconduct in

connection with such services.

Section 72-1366(5) of the Idaho Employment Security Law provides that a claimant shall be
eligible for benefits provided unemployment is not due to the fact that the claimant left
employment voluntarily without good cause, or was discharged for misconduct in connection

with employment.

An employer may discharge an employee for any reason. However, only a discharge that is
found to constitute misconduct for unemployment insurance purposes makes an employee

ineligible for benefits.

Misconduct within the meaning of an vnemployment compensation act excluding from iis
benefit an employee discharged for misconduct must be an act of wanton or willful disregard of
the employer's interest, a deliberate violation of the employer’s mles, a disregard of standdrds of
behavior which the employer has the right fo expect of his employee, or negligence m such
degree -or recurrence as to manifest culpability; wrongful intent; or evil design, or show an
imtentional and substantial disregard of the employer's interest or of the employee's duties and
obligations to the employer. Rasmussen vs. Fmployment Security Agencv, 83 Idaho 198, 360

P.2d 90 (1961).

Whether an employee should have been wamed, suspended or discharged for an offense is
irrelevant for unemployment insurance purposes. The discipline appropriate in a particular case
1s wholly within the employer's discretion. The only issues to be decided are whether there was
a discharge, and if so, whether the discharge was for misconduct within the meaning of the
wnemployment imsurance law. Alder vs. Mountain States Telephone and Telegraph Co., 92

Idaho 506, 446 P.2d 628 (1968).

CONCLUSIONS

An employee has an obligation to perform job duties m a proficient and conscientious manner.
Hexe, the claimant was discharged following a 3" preventable accident rosulting in damage 1o the
employer’s property Following the claimant’s 2™ preventable accident, the employer advised the
claimant that a 3™ accident would result in his termination and, further, made it clear may gxpected
the claimant to exercise due care and caution in the performance of his duties.

On June 8, 2007, the employer was advised by an on-site mechanic of damage on a trailer the
claimant had just unhooked and dropped for unloading. The result was a finding by the employer of
the claimant’s 3™ preventable accident and the claimant was discharged. The claimant asserts that
he did not cause the damage to the trailer and that the damage existed even prior to his having
hooked up the trailer in Boise and his taking it to Salt Lake City. The claimant admits, however,
that he did not record the damage following his pre-trip mspection in his log book as he was
required to do. The claimant also admitted that he made no atternpt to advise anyone of the damage
and argnes that he was not aware of any policy or requirement that he do so. He firther argues that
he advised his employer of the damage wpon his arrival and delivery in Salt Lake.

The Appeals Examiner finds the claimant’s assertions unpersuasive.  Even without an
understanding of the employer’s policy requiring the clammant to report the damage prior to his
taking the trailer, common sense would dictate that a reasonable and responsible person wonld have
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dene so anyway. The claimant had been advised less than six weelks previously that he could and
would be terminated upon another preventable accident. If the trailer had been damaged prior to the
claimant taking it, as he asserts, it would only be reasonable for an employee in the claimant’s
pesition, to make sure that someone kuew about the damage prior to his having taken it. At the very
least, the claimant should have made a record of it in is log book. The fact that he failed to do either
isnot the act of a reasonably, prudent person and does not support the claimant’s contention that the

damage existed prior to his talang the trailer.

The claimant was aware of his employer’s expectations. Those expectations were clearly outlined
to him. The Appeals Examiner finds that the employer’s expectations were reasonable. The
Examiner also finds the claimant’s conduct fell below this employer’s expectations. As such the
employer has shown by a preponderance of the evidence that the claimant was discharged for
misconduct. The claimant is not eligible for benefits. The employer’s account is not held

chargeahle for experience rating purposes.

Gr‘e—g%z Stevens |
Appeals Examiner

Date of Mailing September 11, 2007 Last Day To Appeal Sepiember 25, 2007

APPEAL RIGHTS

You have FOURTEEN (14) DAYS FROM THE DATE OF MAJLING to file a written appeal with
" the Idaho Industrial Commission. The appeal mmust be taken or mailed to:

Industrial Commission

Attn: Unemployment Appeals
317 W. Main St. 2nd Floor
P.O. Box 83720

Boise, Idaho 83720-0041

Or transmitted by facsimile to (208) 334-2321.

If the appeal is mailed, it must be postmarked no later than the last day to appeal. An appeal filed
by facsimile transmission must be received by the Commission by 5:00 p.m., Mountain Time, on
the last day to appeal. A facsimile transmission received after 5:00 p.m. will be deemed recerved by
the Commission on the next business day. A late appeal will be dismissed. Appeals filed by any
means with the Appeals Bureau or a Job Service office will not be accepted by the Commission.
T0 EMPLOYERS WHO ARE INCORPORATED: If you file an appeal with the Idaho Industrial
Commission, the appeal must be signed by a corporate officer or legal counsel licensed to practice
in the State of Idaho agnd the signature must inchude the individual s title. The Commission will not
consider appeals submitted by employer representatives who are not attorneys. If you request a
hearing before the Commission or permission io file a legal brief, you must make these requesis
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through legal counsel licensed to practice in the State of Idaho. Questions should be directed to the
Jdaho Industrial Commission, Unemployment Appeals, (208) 334-6024.

Tf no appeal is filed, this decision will become final and cannot be changed. TO CLAIMANT: If
this decision is changed, any benefits paid will be subject to repayment. If an appeal 15 ﬁled, you
should continue to report on your claim as long as you are unemployed. :
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IDAHO DEPARTMENT OF LABOR
APPEALS BUREAU
317 WEST MAIN STREET
BOISE, IDAHO 83735-0720
(208) 332-3572 / (800) 621-4938
e BAN(208Y 33456440~ o

CERTIFICATE OF SERVICE

I hereby certify that on September 11, 2007 » a true and comrect copy of Decision of
Appeals Examiner was served by regular United States mail upon each of the following:

KURT J DYPWICK.

1901 MOUNT STREET UNIT C

MISSOULA MT 59801

SWIFT TRANSPORTATION COMPANY INC

c/oEMPLOYERS ADVANTAGE

POBOX 493683

REDDING CA 96049-3683

ce:  Idaho Dlepartment of Labor Boise Iocal Office — Decision of Appeals Examiner

Vi 27/
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DRIVER'S BEAT SHALL NOT BE DRIVEN UNLESS THE DRIVER HAS PROPERLY RESTHANED
HIMZELF OF HERSELF WITH THE BEAT BELT ASSEMABLY”

i iz Company palioy for 2U Drivers and paseengsra to waar sext bolts While driving, or dding, Sleepsrsafsly bolls are
regulred o be vewd white vaehicls B moving.

WODRK RELATED INJURJES

Bteps 1o follow I you are jured on the Job:
« Callths Clawma Depatment at 800-487-2703 immediarely. The phonsg ars manitored 24 houre adgy, saven

days B weok. This call opena tha clalm sb our Insurancs comnpeny misy amrange o inklaie any treatmont

nesded, .
« [ the Infny Is 8 nom-emMSSnoy, You may be efered o 2 nesibal eenter Tor madical atention as neaded.

+ IF thy Injury ls ah emsrgency slhustion, seeik mades psslstance frst, then call ha Glains Deparimen as

. Foon 25 you can safely de sa,
- The Blitem Dapariment wil assist you wilk tha lmonenee osrrier that will handle yaur slaim ang will gt

any addltional actions needsd by you or Bwifk '

EXHIBIT #__2
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wilt Tiansport,

STANDARDS OF CONDUGT ™~ .
hed to lot employass know when thelr conduet or job parformane

The Parlormance Improvement Proeess s desiq
does not mesl acceptable standards and advisr them that Immediaie and sustained Improvement to moe

standardzs must be aliained. e .

>

Swilt Diivers arg expecied to demanstrate the highest level of personal conduct and job performance m}rrhg

scheduled work hours, when on Gompany properly, when represeniing the Company and when operating
Gompany vehicles. Should & Driver's condust or job performance not mest the Company's high standards,
Managers wiil raview the sltuation, and W warranted, wiil counssl the Driver 1o raise conduct or Job performance to
an acoepiable level,

1 a Briver is involuntanly terminatad, It will be the result of his or har nabiit
or Improva job performancsa to an accaeptable lavel.

Management reserves the right 1o Immediately terminata employment or lgass without! following the Performancs
limprovement Prozess for conduet or job performances Incldents that are of an sxtremely serlous naturs,

y or unwiliingness to modify conduct

GENERALLY, ithe process is deslgned to tet Drivars know when thelr conguct or job perfom‘xanas does net mest
acceptable stapdards and advise them that Immediate and sustalned improvement {o mest standards must be

afialned,
GENI‘:ﬁALLY. the brdc:sss will begin wiih one or more verbal counseling sessions. If the Driver's conduct or job
parformance does not improva, the process witl GENERALLY progress to mora serious steps, up to and inchurding
lermination ot employment, such as formal (wrliten} Performance Counssling Reponts (PCR's). Formal PCH'S
become & permanent part of your Driver Personnel fle. if & Driver disagrees with a PCR, he or she may file an

appeal by nllowing the Gomplaint Procsdure, :

With prior Human Resources or Safety (for safely related Issues) approval, a suspension with, or without pay, for
a parlod of up 1o one week Is &n optlon that may be uged at any slep In the process io correst subsiEndard

parformnance,

Whh prior Sefety or Human.Flesources aspproval, a Driver Manager may suspand a Driver for a reasonable perlod
oftime to permit the Campany 10 Investigate whether the facts surrounding sarious policy vialations or misconduct
should lead the Gompany o summarlly terminate the Driver. Suspenslons should normally last no longer than ons
worswoel, A final dsclsion ‘involving disolplinary actfon including terminafion Involving Salely, Ssourlty,
Compliance, Tralning and losses involving accidents or carpo issues will be determined by e Vice Prasident of

Bafsty.

PROHIBITED CONDUCT
Thera are many employses working logeiher al Swiit, and we need o saleguard our securlly, parsonal safety,

welfara and Company operations, Tha following prohlbited conduct will not be toleraied by Swift and may lead to
Immadiate termination of employment, This list of prohibited conduct is ILLUSTRATIVE ONLY, Other iypes of

coaguat detrimental fo securlly, personal safety, employee welfare and the Campany's interesls may also be

prohibitad:
1. Avislation of the DOT and/er Company Drug and Aloohal Polloy.

2. Fallure to report to the Driver's Driver Manager within 72 hours the loss, ravosation, or
or any other llepnse or oeriification required lo perform a job {or required by ihe Job descriplion).
3. Fellure o report an Incident or accldent regardlass of its sevarity, or muitiple incidents or accidents while

suspenslon of DL

-

driving & Gompany vehiola.
}' 4, Ths dastruction, abusa, misuse, thefl, or unavthorized removal, use or possession of properiy belonging to

the Gompany, another employss, or a Bwiit account or customer. May be subject {0 ariminal prosasution.

8. Disregard for the safely of onée's self or other employess, or commiting unsala acls.
6. Tampering with Company egquipment (e, angine management systems; fusl pump: eto).

Sastion 2 . Standardsof Comwot  ____ Page il @‘
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.

" 7. Destruclion of Company equipmeni or propsrly, May be subject to oriminal prosecution,
> &, Commitilng or threatening to commit an unsafa aot that resulls i, or may result in serious injury of ong's ssif

or pther employses or destruation of Company propesiy
Concaallng, carrylng or possessing weapons or explosive devicas while on Comprny times, business, propany

2
{includes. tracmr and trallsr) or while rsprasemm}g—the Compeny. May be subject lo orlmingl prossoution,
10. Threats, bt therclon_or pse of Insull asl%ﬂﬁﬁﬁVMﬂgﬁaWﬁT_" arc o‘fﬁars, !nc!us’lng

T ~Emplbyeas, Managers ol CUSIOMers.. -
Insubardination; Including refussal or miiﬂr‘a m perfurm work In acc:ordance wllh !nsiruci[on

th|

12, Dishonesly:

18. Uneuthotized passenger(s) or pet{s) In a Company vehicle,

14, Improper completion, misrepresentation, omission or falsticatlon of smplayment application, sxpense repors,

-

fimecards or any other Company records or reposts.
Relvsal o work reguired hours, 1o include overlime, as scheduled,
Urauthorized absence from work for threa (3) or mors cobsaoutive scheduled waorkdays, This will be

considersd a voluntary rasignation.
17. Apattsm of hgrassmoent or an axtremely serious single Incident of harassmant
Deviation from assigned work schedule, leaving the job or work arga without Driver Managaer's approval, or

8.
slesping on duty {sleeper berth fime - Is not on duty ime).
19, Sollciigtion or distibution of malerials during work fime or in work areas.

20, Feilure \o cooperals In &8 Company Invastigation.
21, Possessing s radar detector and/or famming device In any Company owned vehiscle
Fallura fo provide, 'Yearly Violation Statament,’ or fallure to be madically ceriified as reguired by DOT,
T .23, Flagrant or wiliul falsifying or missing Togs.
Fallure to obialn Terminal Manager's spproval prior 1o working a seoond job outside of the transporistion

24,
industry, ar working 2 second job relaled o the transportation Industry.
25, Dropping 8 loadad traller at any [ocation other than 1 secured ferminal or secured drap yard, or talling to obiain

carsihnea's slignature prior to dropping at 2 consipnee’s yard,
26. Faltre 1o maintaln visual contact at afl Hrmes with any HIGH VALUE load traller; dropping a HIGH VALDE load

irafler of any unzecured terminal or drop yard; Tallure to follow the King Pin and Padlock procetdure.
Feliura ta roport ANY olistion for ANY REASON, or balng convicted of rmore than one moving tratiic vioiation

15,
16.

-

-

27
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within atweive-month period.
Posing notices, signs or writings In any form on ofilolal Company bulletin boards or property, or remaving eny

Company plecad notizes, signe oF writings from Company bullstin boards or property,
G embling, lottery or epy other games of chance.on Company OF cusiomer propany (Snciudes fractor ortrallsr),

Hiree or while répresenting the Sompany.
80. O¥anng fp sell, selilng, offering to buy or buying while In tha course and socope of employmaent, what o
rerasonehle person,” would bellave to ba stolen or misappropriated mershandiss; aitempting to ramove or
rermoving, sitempling to acospt or acespting any product being transporfad, May resull in oriminal prosscution,
Hawving threp or more reporiable/wnitisn Customer Service Fallures within a tweive-month pen’od or fagran!

31,
service fallure that resulls In monatary penafties for the Company.

32, Disulosure of trade searels or other confidential information,
Paritrming other work, whether or not it s self-employmant or the Driver's own businass antarprise, while on

33.

anyleave of absenoe (excapt mihary duty while on milltary leave of absenaae) or during scheduled work hours,
a4, Unauthoized physical contact or threals with a Swilt smployas, customer, vendor or g member of tha
modarng public; assaull, battery, violence or \hreals of viclence against ona's self or others, May be subjad

28

28

1o criminal prosaoution,
35. At roime will e student -driver nparate any Swift iractor without & Driver Trainer being presant.

This statemsnt of prohiblted condiol does not alter the Company's policy of employment at-will. Either you or {he
Company may larminme the smployment relatlonship at any time, for any or no rgason, with or without cause of

with or without prior notics.

-

StandardsofCondust _ Secfin2
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— -AG%&W?W?IWmeMMﬁ%Nﬁ' ¥
he/she Is in charge? shall come Into contaot with qp}r parson, animal, ntbéf vahicle, or-other inanimaie object in a

ACCIDENTS/CARGO CLAIMS
Tha following polley cavers the definitlon of accident and carge cleim, the consequenceas, and tha responsibiiities

ot the Dﬂ\!ar. .

s 5. SIS WG Hershe 1S arving or of whish

mannerwhloch resulls in death, Injury, or propeny-d&mage, Any such incldent shall Lm consldered an *YAGCIDENT”
regardiess of who was killad or injured, what propeity was damaged or lo what extent, where the "ACCIDENT”

ocousrred, wheihsr on public thoroughfare or on privata property.

MAJOR AGGIDENT: Any vohicle operailng under Swift Authorlly that is wolved in an acoldent which results in
death of results in $5,000.00 or more damages.

PREVENTABLE AGGIDENT: Every accident in which a Driver s Involved shall be considersd preveniable unless
it {s ostabiished by Investigation and review that there was np optlon which a Driver could have reasonably taken
to avoldthe anmdam and thet hisrher action v no way contribuied 1o the scourrence of the accldent.

DRIVER REVIEW PROCESS: Any Driver involvad in one of the followlng Incidents will have his/her perormanss

e reviewsd by.the Safety Depariment if:
w Ha/shs has an acoldent with damages excesding $3,500.00,

m He/she hag oniltiple accidents In a 12 maonth perlod, —
& He/sha raceives a negative Incident repatt or hegative road report,

m He/she has a DOT reponable accldant.

Pravenizble ascidenls or incldents do not just happen, they may be the dirsct result ol an *ERROR |

JUDGEMENT™ by the Driver. Reviewing the Drivers performanes fiie alter such Incldents osour helps us Idsntify
what additional fraining or digoiplinary actions may be raquired lo changs the Driver's behavior. Not only do dilving
lachnigues nead o be addressed, so doss the Drivers afilivde lowards sompliance, rules and regulaiions, Afler
ravigwiag the Diver's parformancsa file, he/sha would be assignad o the 8mith Systern DD or other ralning as
diratad, National Safely Counoll, Logal Close Quarisr Tralning {8 howr) or log olass, He/she may also be placed
on prebationary work perfod of up lo one year, or-placed an suspsnsion pending further Investigalion of an Incident.

Céenain behavior or losses outlined In the Swifl Priver Manuai may sl require Immediate dismissal from

" amployrment or Owner Operator placed out of service,

I an acoldent coowrs the Drivar must:
1. Notly the Claims Department immediately and faliow their instructions

2. Fl out an accident report.
3. ‘Teke photos of the sacidant or incident,

4, Noilly the Claims Depariment Immediately,

5. DO NOT discuss the acoldent with anyons othar than Company parsonnal
6, DO HOY admit guilt or flebliity to anyons,

7. DO NOT sign any kind of statament! of gulll,

8, Cooperate with Safety, Fedsral, State, and local authorillss,

EXHIBIT # D
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STANDARDS OF CONDUCT

The Performance Improvement Process is c!ezmgned to Jet employees know when their conduct

Jmnw@%dﬁdvs@ﬁmﬁmw

T

sustzined improverﬁgrﬁ io meet standards must be attained.

. Swift Drivers are expecied to demonstrate the highest level of personal conduct and job
performance-during scheduled work hours, when on Gompany property, when representing the
Company and when operating Company vehicles. Should a Driver's conduct or job performance
not meetthe Company's high standards, Managers will review the situation, and if warranted, wil
counsel the Driver to raise conduct or job performance to an acceptable level.

If a Driver is involuniarily terminated, it will be the result of his or her inabllity or unwmlngness to
modify conduct or improve fob performance to an acceptable level.

Managerant reserves the right to immedialely terminate employment or lease without following
the Performance improvement Process for conduct or job performance incidents that are of an

extremely serious nature,

GENERALLY, the process is designed 1o let Drivers know when their conduct or job performance
does not meet acceptable standards and advise them that immediate and sustained improve-

ment to meet standards must be aftained.

GENERALLY, the process will begin with one or more verbal counseling sessions. If the Driver's
conduct or job performance does not improve, the process will GENERALLY progress to more
serious steps, up to and including termination of employment, such as formal (written)
Perforrnance Counseling Reports (PCR's). Formal PCR's become a permanent part of your
Driver Personnel file. If a Driver disagrees with a PCR, he or she may file an appeal by follow-

ing the Complaint Procedure.

With prior Human Resourcas or Safety (for safely related issues) approval, a suspension wiih,
or without pay, for a period of up to one week is an option that may be used at any step in the

process to correct substandard performance.

With prior Safety or Human Resources approval, a Driver Manager may suspend a Driver for a
reasonable period of time to permit the Company to investigate whether the facis surrounding
serious policy violations or misconduct should lsad the Company to summarily terminate the
Driver. Suspensions should normally last no longer than one workwesk. A fina) decision nvolv-
ing disciplinary action including termination involving Safety, Security, Compliance, Training and
iosses involving accldents orcargo issues will be determined by the Vice Prasident of Safety.

Prohibited Conduct

There are many employees working fogether at Swift, and we need to safeguard our security,
personal safety, welfare and Company operations. The following prohibited conduct will not be
tolerated by Bwift and may lead to Immsdiate termination of employment. This list of prohibited
conduct is [LLUSTRATIVE ONLY, Other types of conduet detrimental fo securily, personal
safely, employee welfare and the Company's interesis may alsa be probibited:

1. A violation of the DOT and/or Company Drug and Alcoho! Policy.
EXHIBIT # 2
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o

Failure 1o report 1o the Driver's Driver Manager within 72 hours the loss, revocation, ar
suspension of CDL or any other license or certification required to perform a job (or required

by the job description).
Failure to report an incident or accident regardless of its seventy or mu!ttple mc:ldents or

accidents while driving a Company.vehisle: I

@N?’Sﬂ

©

10.
1.
12,
13.
14,

15
18,

17,
18.

18,
20.
21,
22.

- 23.
24.

25,

26.

27.

28,

d9.

The destructxon, abUSB misuse, theft, of .unauthorized . remova} use or possessmn of

' ‘property beiongmg to the Company, another employee, or a Swift account or custc)mer May

be subject io criminal prosecition.

Disregard for the safety of one’s self or other. employees, or cc:mrmttmg unsafe acts.
Tampering with Company equipment {e.g. engine management systems; fuel pump; etc),
Destruction of Company equipment or property. May be subject to criminal prosecution.
Committing or threatening to commit an unsafe act that results in, or may result in serious
injury of one's self or other emp Dyees or destruction of Gompany property.

Concealing, carnying or possessing weapons or explosive devices while on Company tims,
business, property (includes tractor and trafler} or whiie representing the Company. May be
subject {o criminal prosecution.

Threats, coercion or use of insulting, offensive or abusive language or conduct toward
othars, including employess, Managers or cusiomers,

Insubordination, including refusal or failure fo perform work in accordance with instruction.
Dishonesty. ‘

Unauthonzed passenger(s} or pei(s} in & Company vehicle.

improper completion, misrepresentation, omission or falsification of smployment application,
expense reporis, imecards or any other Company records or repons.

Refusal to work required hours, to include overtime, as scheduled.

Unauthorized absence from work for three {3) or more consecutive scheduled workdays.
This will be considered a voluntary resignation.

A patiern of harassment or an exiremely serious single incident of harassment

Deviatlon from assigned work schedule, leaving the job or work area without Driver
Manager's approval, or sleeping on duty (sleeper berth time - is not on duly time).
Solichtation or disiribution of materials during work time or in work areas.

Fallure to cooperate in a Company investigation.

Possessing a radar detector and/or jamming device in any Company owned vehicle

Failure to provide, "Yearly Violation Statement,’ or fa.tlure o be medically ceriified as required
by DOT.

Flagrant or willful falsifying or missing logs. ,
Failure to obtain Terminal Manager’s approval prior to working a second job outside of the

transportation industry, or working a second job related 1o the transportation industry,
Dropping a loaded trafler at any location other than a secured terminal or secured drop yard,
or failing to obtain consignee’s signature prior to dropping at a consignee's yard.

Failure to maintain visual contact at all times with any HIGH VALUE Joad trailer; dropping a
HIGH VALUE load trailer at any unsecured termmaf or drop yard; failure to follow the King
Min and Padlock procedure.

Fallure to report ANY citation for ANY REASON, or being convicted of more than one
moving traffic violation within a twelve-month pariod.

Posting notices, signs or writings in any form on official Company bulletin boards or
properly, or removing any Company placed notices, signs oy writings from Company
bulletin boards or property. '

Gambling, lottery or any other games of chance on Company or custorner property {(includes
tractor or trailer), time or while represeniing the Company.

EXHIBITS 2 -
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@ Helshe has muitiple accidents In a 12 month period.
B Helshe receives a negative incident report or negative road report.
8 He!she has a DOT reportable accident.

Preventabie acmdents or mmdenis do net 1ust happen, ’they are: ’the dtrec:t resuﬁ ef«an.-:.-.:ERR@R- S

IN JUDGEMENT" by the Driver. Reviewing the Drivers performance file after such incidents
-accur helps us identify what additional training or disciplinary actions may be required o change
the Driver’s behavior. Not only do driving techniques need to be addresses, co does the Drivers
atiitude .towards compliance, rules and regulations. After reviewing the Driver's performance
file, he/she could be assigned to the Smith System DDC (2 hour), National Safety Council
(6 hour), Local Close Quarier Training (8 hour) or log class. He/she may also be placed on
probationary work period of up to one year, or placed on suspension pending further investiga-
fion of an incident.

Certain behavior or losses outlined in the Swift Driver Manual may sl require immediate
dismissal from employment or termination of an Ownet Operator lease.

This policy states importance of notifying the Safety Depariment immediately when and whers is
an accident or Incident and to understand the importance of following all Company and
DOT rules and regulations while operating a commercial vehicle. For Drivers 1o understand
the consegquences of what-will happen when those rules, regulations, policies and proceduras

are broken.

Driver rmusti:

Fill cut an accident report.

Take photos of the accident or incident.

Notily the Safety Depariment immediately.

DO NOT discuss the accident with anyone other than Company personnel.
DO MOT admit guilt or liability to anyone.

DO NOT sign any kind of statement of guilt.

Cooperate with Safety, Federal, State, and local authorities.

Log Rules & Reguiaﬁons

As a professional Driver, it is important to understand proper logging rules and regulations. Hours
of service are requlated to ensure safe trucking operations. In simple terms, a tired Driver s not
a safe Driver. The regulations are designed to keep a tired Driver from driving, not from working.

The hours of service rules and regulations governing Drivers are pari of the Federal Motor
Carrier Safety Regulations (FMCSRY), Part 385 are as follows:

*No moter carrier shall permit or require .a Driver of a commercial vehicle to drive for any
period having been on duty seventy (70) hours in any eight (8) consecutive days.”

For commetcial Drivers operating lecally within a 100 air mile radius from their home terminal
the petiod is sixty (60) hours in any seven (7) consecutive days. '

Cormmetcial Drivers may also not drive more than ten (10) hours or drive and be on duty more
then fifteen (15) hours without having eight (8) consecutive hours off duty.
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CONCLUSION

Many Company policies and Driver benefits have been treated only briefly in this Driver
Handhook If you hive any questlions or want more :nfonnatmn your Driver Manager will be gfad

Presxdent/DirectGr @fSafe'cy"wH{ also be happy o h@lp you with queshons or. problems, .

. | EXHIBIT # _i___—
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TRACTOR ASSIGNMENT
After you afe assigned & truck it-should be inspected and inventoriad before you move it. The same process should
be followss When You are retuming & truck or swapping out trucks. You must il out Tractor Equipment Check in/Out -

“SHear Bile oulhe sheeteempletely-Histingland diagrataming afl damage no matter how small, In addition fo damage,

Ut Bhy squipment thatds-missing-or.out.gf place. Anything that you Bﬁoﬁiﬁfﬁ t'be held responsible-foe-must be .
listed on this form. A copy of this form shoyld be seht 1o your Diwver Manager Yo should-keep-a-copy.of.this form for.
each tracter you are assigned 1o as long gs employed by Swift. -

SEAT BELTS ;

Section 392,16 of the D.0.T. Federal Motor Carrler Safety Regulations states as follows:
A COMMERCIAL MOTOR VEHICLE WHICH HAS A SEAT BELT ASSEMBLY INSTALLED AT THE
DRIVER'S SEAT SHALL NOT BE DRIVEN UNLESS THE DRIVER HAS PROPERLY RESTRAINED
HIMSELF OR HERSELF WITH THE SEAT BELT ASSEMBLY"

it is Company poliny for all Drivars and passengers to wear ééat belts while driving, or iding. Sleeper safety belts are
required to be used while vehicle is movipg.

WORK RELATED INJURIES
Staps to follow if you are injured on the jpb: '
» Call the Claims Depariment at B00-467-2793 immediately. The phones are monitored 24 hours a day, seven
days a week. This call opens the claim so our Insurance company will initiate any treatments needed.
» i the injury is a nop-emergendy, you may be referrad to a medical center for medical attention as needed.
= i the injury s an emergency phtuation, seek medical assistance first, then call the Claims Departiment as
© s00n as you can safely do so.
-The Claims Department will cbnnect you with the Insurance carrler that will handle the remainder of your
claim and direct any additiona) actions needed by you or Swiit,

TEAMS
Any time there is more than one perscfn in the truck, the person not driving MUST be bunided in the 2nd ssat or
sleeping in the bottom bunk. The top bunk is NEVER to be used whean the truck is in motiont

DockeTH 3378200
CLAMEN 'r/ Ku&1, ;Of/pmf(;

ADpeats expmmer(brctasys, sicy
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