Uldaho Law
Digital Commons @ Uldaho Law

Idaho Supreme Court Records & Briefs

10-14-2008

Aardema v. US. Dairy Systems, Inc. Amicus Brief
Dckt. 35218

Follow this and additional works at: https://digitalcommons.law.uidaho.edu/
idaho_supreme court record briefs

Recommended Citation

"Aardema v. U.S. Dairy Systems, Inc. Amicus Brief Dckt. 35218" (2008). Idaho Supreme Court Records & Briefs. 1852.
https://digitalcommons.law.uidaho.edu/idaho_supreme_court_record_briefs/1852

This Court Document is brought to you for free and open access by Digital Commons @ Uldaho Law. It has been accepted for inclusion in Idaho
Supreme Court Records & Briefs by an authorized administrator of Digital Commons @ Uldaho Law. For more information, please contact

annablaine@uidaho.edu.


https://digitalcommons.law.uidaho.edu?utm_source=digitalcommons.law.uidaho.edu%2Fidaho_supreme_court_record_briefs%2F1852&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.uidaho.edu/idaho_supreme_court_record_briefs?utm_source=digitalcommons.law.uidaho.edu%2Fidaho_supreme_court_record_briefs%2F1852&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.uidaho.edu/idaho_supreme_court_record_briefs?utm_source=digitalcommons.law.uidaho.edu%2Fidaho_supreme_court_record_briefs%2F1852&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.uidaho.edu/idaho_supreme_court_record_briefs?utm_source=digitalcommons.law.uidaho.edu%2Fidaho_supreme_court_record_briefs%2F1852&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.uidaho.edu/idaho_supreme_court_record_briefs/1852?utm_source=digitalcommons.law.uidaho.edu%2Fidaho_supreme_court_record_briefs%2F1852&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:annablaine@uidaho.edu

IN THE SUPREME COURT OF THE STATE OF IDAHO

DON AARDEMA, an individual, et al.,
Twin Falls County Case No.
Plaintiffs/Respondents/Cross-Appellants, CV-06-3472

V. Supreme Court Docket No. 35218

U.S. DAIRY SYSTEMS, INC,, an Idaho

corporation, d/'b/a AUTOMATED DAIRY _

SYSTEMS, et al., - FILED - COPY ’
Defendants/Appeliants/Cross- ot} 47008
Respondents,

Supremeourt ... Court of Appeals _........ }
l Entered oft ATS DY )
And

FREEDOM ELECTRIC, INC., an Idaho
corporation, et al.,

Defendants.

AMICUS CURIAE BRIEF for the IDAHO DAIRYMEN’S ASSOCIATION

Appeal from the District Court of the Fifth Judicial District for Twin Falls County.
Honorable G. Richard Bevan, District Judge presiding.

William A. Morrow, ISB #2451 Kenneth L. Pedersen

Julie Klein Fischer, ISB #4601 Jarom A. Whitehead
Morrow, Dinius & Fischer, PLLC Pedersen & Whitehead
5680 East Franklin Road, Suite 220 P. 0. Box 2349
Nampa, Idaho 83687 Twin Falls, ID  83303-2349
Telephone: (208) 475-2200 Telephone: (208) 734-2552
Facsimile: (208) 475-2201 Facsimile: (208) 734-2772

" Amicus Curiae for Idaho Dairymen’s Assn. Co-Counsel for Aardema, et al.

COPY



Ken M. Peterson

Morris, Laing, Evans, Brock
& Kennedy, Chartered

Old Town Square

300 N. Mead, Suite 200

Wichita, KS 67202-2722

Telephone: (316) 262-2671

Facsimile: (316) 262-5991

Co-Counse! for Aardema, et al.

Thomas B. High

" Benoit, Alexander, Harwood,
‘High & Valdez, LLP

P. O. Box 366

Twin Falls, ID 83303-0366
Telephone: (208) 733-5463
Facsimile: (208) 734-1438

Co-Counsel for Westfaliasurge, Inc. and Earl

Patterson:

" Robert D. Lewis :

Cantrill, Skinner, Sullivan & Klng, LLP
P. O. Box 359

Boise, ID 83701-0359

Telephone: (208) 344-8035

Facsimile: (208) 345-7212

Counsel for Freedom Electric, Inc.

Robert A. Anderson

Matthew O. Pappas

Anderson, Julian & Hull, LLP

P. O. Box 7426

Boise, ID 83707-7426
Telephone: (208) 344-5800
Facsimile: . (208) 344-5510

Counsel for U.S. Dairy Systems, Inc.

Brice A. Tondre

Brice A. Tondre, P.C.

215 S. Wadsworth Blvd, Ste 500
Lakewood CO 80226

Telephone: (303) 296-3300 .
Facsimile: (303) 986-4857

Co-Counsel for Westfahasurge Inc. and
Earl Patterson

Dave W. Gratton

Evans Keane, LLLP

1405 West Main Street

Boise, ID 83702

Telephone: (208) 384-1800

Facsimile: {208) 345-3514

Amicus Curiae for the Milking Machine
Manufacturers Association



Table of Contents

L. INTRODUCTION. ... oot eotee e e e e 1

A.  The Role of the Idaho Dairymen’s Association, Inc. in Idaho............. U
B. The Economic Loss Standard in 1daho.............ccvoereeoeseieeesiis oo, 2
C.  Economic Loss Rule Applied in the Aardema Case..........c..c..lvreviceciinns. 5

IL ARGUMENT L. e [T 5 -

A, The Appellants’ Version of the Economic Loss Rule is Different
from the Economic Loss Rule Established by the Idaho Supreme Court............ 5

B. The Rule of Stare Decisis Applies in this Case and Therefore Appellants
Attempts to Change the Economic Loss Rule Based on Foreign
Jurisdiction Law Should Be Rejected..........ooovviniiiiiiii e, 10

C. Appellants® Argument that the Contract Concept of Disappointed
: Expectations Should Govern the Determination of Exceptions to the
Economic Loss Rule is Inappropriate as a Matter of Policy................o.i 13

L. CONCLUSION. ..o ettt 17



Table of Authorities

Blahd v. Richard B. Smith, Inc., 141 Idaho 296, 108 P.3d 996 (2005)..........ccoooiviiiiinninnns 3

 Clark v. International Harvester Co., 99 Idaho 326 (1978) ..o e 3,12
DeVries v. DeLaval Iné., .2006 WL 1582179 (D. Idahé 2006)"""""""7 ................... ..L.69 14
Duffin v. Idaho Crop Improvement Assn., 126 Idaho 1002 (1995)..............ooii 3,4,6
Grams v. Milk Products, Inc., 699 N.W.2d 167 (Wis. 2005)..,.; ........................... 8,9,11,15
Hapka v. Paguin Farms, 458 N.W.2d 683 (Minn. 1990) .................... e 7,10
Houghland quh*zs, Inc. v. Johnson, 119 Idaho 72,77 (1990). oo 11
Just’s Inc. v. Arr_z'ngton Construction Co., Inc., 99 Idaho 462 (1978)............oooiie 2, 3, 4,12

Myers v. A.O. Smith Harvestore Products, Inc., 114 Idaho 432 (Ct. App. 1988).....5,6,7,11, 14

Neibarger v. Universal Cooperatives, Inc., 486 NW2d 612 (Mich. 1992).........coviiiiiinn, 8
Ramerth v. Hart, 133 1daho 194 (1999)..........ooooo.... 3
Reyes v. Kit Manufacturing Co., 13 1. Idaho 239,240 (1998)......coviiiiiiis N O
Salmo’n. Rivers Sportsman Camps, Inc. v. Cessna Aircraft Co., 97 1daho 348, 351 (1975)........ .. 4
Seefy v. White Motor Company, 403 P.2d 145 (Cal. 1965)................ooiinal. 3, 13, 14,15, 16
State v. Watts, 142 1daho 230, 232 (2005).— -+ oo 11
Taylor v. Herbold, 94 1daho 133 (1971).....vovovov oo, ST 2
Union Qil Co. v. Oppen, 501 F2d 558 (9th Cir. 1974) ... 4

i



I.  INTRODUCTION

A, The Role of the Idaho Dairymen’s Association, Inc. in Idaho.

The Idaho _Dairy‘mén’s Assoéiation, Inc. (“IDA™) is a non-profit corporation established
in 1944, with a goal of promoting Idaho dairy.interesis. It has continued thai mandate for over
sixty years lby devéioping and sustaining an economically viable dairy industry in the domestic
and globél marketplace. The Amended Code of Bylaws of the Idaho Dairymen’s Association,
Inc. is found"at www.idahodairycouncil.com/idahodairymenassoc.asp and describes the role of
IDA. |

IDA membership consists of ail Idaho dairy producers regardless of the operation size.
Currently, there are 634 dairies operating.in. Idaho. Interestingly, while Idaho rénks fourth in
United States milk produc’eion,E forty-one percent of Idé.ho dairies have less tha 200 animals and
only 81 of the 634 dairies operate with 2,000 or more animals. In other words, Idaﬁo ‘pr(‘)ducers
have managed to preserve traditional family run operations and still rank among the nation’s top
dairy producing states.”

The IDA is run by nine elected board members, all of whdm are dairy producers. Ali
decisions, including the IDA’s desire té participate in this litigation, are approved by the Board.

The issues présented in this matter are of great importance to all IDA members. Members of the

! Jdaho is preceded by California, Wisconsin and New York in milk production, though Idaho will soon overtake
New York. USDA, National Agricultural Statistics Service 2007,

Z In 2007 Idaho produced 11.5 billion pounds of milk. From 2000 to 2007 milk production has grown 59.7%.
Interestingly, a 6.5% annual growth rate requires a plant the size of Jerome Cheese to be built every three years to
process the increased milk production. Obviously, the importance of dairy to the state’s economy and agriculture is
significant. In fact, based on a 2005 study, the Idaho dairy industry created 7,535 dairy jobs; 1,725 manufacturing
jobs and 13,470 jobs in supply, goods and services industries. Jd
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IDA are faced with a growing complexity in the operations and markéting of dairy products,
ﬁr_imafily milk. Given the realities of the industry, Idaho dairymen are often forced to deal with
multi-national companies such as the Appéllant_ that hﬁve a dominant and sometimes controlling
presence in the industry. The bargaining positioﬁ between the dairy producers and the multi- .
national companies that provide goods to the industry is, esséntiaiiy non-existent. Therefore, the
legal céncept of economic loss, which seems to be derived from contract principles, bears a
- significant potential of application in matters involving dairymen when sophisticated products
are purchésed Sy dairymen but somehow fail and cause injury. The injuries can be catastrophic
and baﬁ lead to the demise of a dairy. It is important, tﬁen, that adequate femedies remain
available in the event dairies sustain injuries and damages from products designed to assist

_dairies. The economic loss rule with its exceptions is one such remedy.

B.  The Economic Loss Standard in Idaho.

The Economic Loss Doctrine is a court made rule that operates to limit damages in
certain Contexté. Ofteﬁ, the issue arises when a disputé is groumied in both contract and fort.
Frequently these cases pit an analysis of a breach of warranty versus an analysis of strict liability
or negligencé; As articulated by the Court in Just's Inc. v. Arrington Construction Co., Inc., 99
Idah0.462‘ (1978), “ordinarily, breach of contract is not a tort, although a contract may create
circumstances for the commissioﬁ of a tort.” Just's at 468, citing Taﬂor v. Herbold, 94 1daho
133 (1971). Generally, the courts have analyzed the issue of the recovery of eéonomic loss as a

function of a breach of warranty action, rather than a function of recovery in tort. See, for
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example, Clark v. International Harvester Co., 99 Idaho 326 (1978), relying on Seely v. White
Motor Company, 403 P.2d 145 (Cal. 1965). Though the analysis cioes not stop there. -

In Idaho, the Economic Loss Doctrine prohibits the recovery of purely écenomic losses in
all negligence actions. Ramerth v: Hart, 133 Idaho 194 ‘(1999); Duffin v. Idaho Crop'
Improvemem Assn., 126 Idaho 1002 (1995); Just’s Inc. v. Arrington Construction Co., Inc.,
supra. “The genesis of the economic loss rule in Idaho is attributed to Clark v Infernational
Harvester Cozﬁpany, supra. The Clark Court adepted the economic loss rule in the context of a
tractor buyer suing the seller and manufacturer pursuant to negligence theories in an effort to
, recover.pureiy economic losses‘. In the Clark decision, the Supreme Court adopted the basic

economic loss rule and nothing more. However, on the same day, the Supreme Court also
decided Just’s Inc. v. Arrington Construction Co., Inc., sypra. In the Just’s Iric. opinion the
Supreme Court considered the case a companion case to Clark v. International Harvester, supra.
See Just’s Inc. at 468. The Idaho Supreme Court chose the Just's Inc. épinion to articulate the
eﬁceptions to the economic loss rule.

~The Supreme Court observed that the ecoriomic loss rule “need not be appiied
mechanically.” Just’s Inc. at 470. The Court then articulated the exceptions to thé economic
loss rule, particularly a special relationship between the parties, such as an insurance agent, or
unique.circum.stances'requiring a differenf allocation of risk. Id. See also, Blahd v. Richard B.
Smith, Inc., 141 Idaho 296 (2005) and Duffin v. Idaho Crop Improvement Assn., supra. The

Duffin Court, in particular, recdgnized the parasitic exception, attributing it to the Just’s Inc.
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deciéion. The Duffin court wrote that economié loss is recoverable in fort as é loss parasitic to an
injury to person or property. Duffin at 1007.

The special relationship exception seerns to’ apply when an individual or entity places
itself in a superior position té the other party. The Idaho cases ﬁote the example of an insurance
agent acting in a professional capacity as constituting a special relationship. The unique
circumstances exception' has not beén discussed in Idaho cases other than by analogy referring to-
fishing grounds that were damaged by a negiigént oil si)ili. See Just’s Inc. at 470 referring to
Union Oil Co.v. Oppen, 501 F.2d 558 (9th Cir. 1974).

The “parésitic” exception permits recovery of economic loss in tort when the loss is
parasitic to an injury to person or property. Duffin at 1007. An injury to [person or] property
- “encompasses damage to property other than that 'whichl is the subject of the transaction.”
Salmon Rivers Sportsman Camps, Inc. v. Cessna Aircraft Co., 97 Idaho 348, 351 (1975) and
Duffin, supra. “Econontic loss inéiudes ‘the cost of repair or réplacement of defective-propérty |
which is the subject éf the transaction, as well as commercial loss for inadequate value and
consequent loss of profits or use.” Salmon Rivers, supra and Duffin, supra. To put it anqther
way, then, if there is a loss or damage to propérty wﬁich is not the subjéct of the transaction, and
that loss is pérasitic.to losses incurred as a resuit of the defective property which is the subject of
the transaction, then economic losses may be recovered i_n tort. The word parasitic suggests thaf

the matter is dependent on something else for existence or support.

AMICUS CURIAE BRIEF for the IDAHO DAIRYMEN’S ASSOCIATION - 4



C. Econdmic I.oss Rule Applied in the Aardema éase..

The Aardema Dairy filed a tort action against the milking equipment manufacturer
seeking, among other things, economic loss damages. As stated above, ecbnémic loss is not
recoverable in tort unless an exception applies. In this case the parasitic exception does apply, as |
recognized by the District Court, and therefore, economic losses, if proven, are an applicable
measure of damages. In the Aardema éase the loss is parasitic to an mjury to property. The
property loss is comprised of injured cows of the herd. The cows constitute ‘propert_y‘which is
not the subject 6f the transaction. The defective milking machine is érpﬁ;erty which is subject to
- the transaction. Since the cows were injured as a result of the failure of the product, the milking
e_quipment., and since the milk production declined as a result of the damage to the cows, the lost

profits from milk are losses parasitic o the injury to the cows.

II. ARGUMENT

A. The Appellants’ Version of the Economic Loss Rule is Different from the Economic
" Loss Rule Established by the Idaho Supreme Court.

Appellants pose the question of whether the evidence' of damage to “other property”
supports an exception to the economic loss rule.  The authority presented by Appellants does not
support their argument and it attempts to expand Idaho law in an effort to restrict or eliminate the
exceptions to the economic loss rule.

Initially, Appellants cite Myers v. A.Q. Smith Harvestore Products, Inc., 114 Idaho 432
(Ct. App. 1988). Notably, Myers did not deal with‘an exception to the economic loss rule.

Rather, the Court of Appeals affirmed the District Court finding that only economic losses were
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sought by fhe Myers. Because damage to “other property” was not plead or shown, economic
losses coﬁid not be proveﬁ. In reviewing the Myérs’ strict liability ciaim; the Court of Appeals
found that injuries did not result from a calamitous event or dangerous failure of the product.
Myers at 436. Neither of these determinations exists in_ the instant case; therefore, the Myers
analysis is‘of no value in analyzing the Aardemas’ claims. Because the Plaintiffs in Myers did
not correctly pleac_i démages to .justify a strict Hability claim,‘ the Court concluded that the
claimed injuries “arose from the failure of the product to match the buyer’s commercial ‘
expectations.” Id. The oppbsite finding is true in the Aardema case.

The Appellants also cited DeVries lv. DeLavai, Inc., 2006 WL 1582179 (D. Idaho 2006)
essentially for the same point that Appellants cited the Myers case — that the injuries we're. as a
result of a failure of the product to matcfl the buyer’s commercial expectations.  Appellant’s -
Brief, p. 12. Like the Myers Court, the federal magistrate in De Vrie.s Was askgd to assess a claim
seeking “purely economic loss.” DeVries, supra, p. 13 of Report and Recommendation. The
federal magistrate tiéd the DeV'ries case analysis to the Myers case and found the essence of the
~ claim was the loss of a contractual benefit due to the ineffectiveness of the milking machine.
DeVries, supra at p. 14, Like the coﬁrt in Myers, the magistrate in DeVries did not analyze or
even acknowledge the existence of the‘ exceptions to the economic loss rule. Thus, the decision
does not aid ‘this court in evaluating the Appellants” assault on the exceptions to the economic
loss rule.

The Idaho Supreme Court decision in Duffin v. Idaho Crop Improvement Assn., supra, is

acknowledged by the Appellants in a two sentence paragraph recognizing that economic losses
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parasitic to an injury to other property are recoverable in tort. Appellant’s Brief, p. 12. The
- Appellants opined that in order to qualify as paraéitic, the damage “must rise to the level of
legally recognized property damage.” Although Appellants believe that a distinétion regarding

| the level of propeﬁy c";lamage, is supported in the Myers case, no Idaho authority is presented. As

discussed above, however, the Myer& Court did not discuss the parasitic exception to the

economic loss rule. Therefore, the Appellants’ reliance on szers for this point is misplaced.

The real effort by Appellants to characterize the paraéitic exception to the economic loss
rule is placed squarely on three out-of-state deciéions that,"not éurprisingly, articulate a different
approach to exceptions for tﬁe economic loss rule. This approach by the Appellants ignores the
several Idaho Supreme Court decisions that have repeatedly and unifbrmiy articulated the
exceptiéns to thé economic loss rule.

‘The first foreign decision advanéed by the Appellants is Hapka v. Paquin Farms, 458 |
N.W.zd 683 (Minn. 1990). The Appellants write that the Minnesota court ‘;cffcctivcly
eliminates the ‘other_l property’ exception to the economic loss rule. The ‘other property’
exception is not detailed in the brief, though the main point of the arguinent seems to be that
Minnesota UCC law exclusively contro‘lsl claims of damage in commercial transactions.
Interestingly, the legislature of Minnesota “statutorily reversed” Hapka. See Appe!l?mt s Brief, p.
13. More importantly, thougﬁ, Minnesota UCC law (exclusively controlling damages in
comrﬁercial transactions) is not the law in Idaho. The effect of this decision, though ultimately
rejected in Minnesota, is to eliminate the exception tp the economic loss rule. Of course, 1daho

accepts the exceptions.
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The second foreign decision cited by the Appellants is Neibarger v. Universal
Cooperatives, Inc., 4‘.86 N.W.2d 612 (Mich. 1992).. Neibarger is cited for the position that the
product failed to perform as expected and therefore, the analysis should be one of contract or
warranty, not tort. The particular quotes selected by the Appellants from Néibarger illustrate the
Michigan court weighing the evidence and con(;,luding commercial expectations were not met.
Consequently, the Miéhigan court decided the maﬁer as a UCC problem which, under the facts,
was barred Sy the statute of limitations. Signiﬁcanﬂy, the Mi.chigan court did not addfess the
issue of économ_ic loss in tort, and particularly did not address the exception to the economic loss
rule. In fact, one cannot glean Michigan’s economic loss rule from the Appellants’ argﬁment.

The third foreign decision cited by Appelizints is Grams v. Milk Products, Inc., 699
- N.W;Zd 167 (Wis. 2005). In Grams, the trial court dismissed tort claims presented by é dairy on |
the basis that the claims were barred by the economic loss rule. The dairy appealed arguing the
“other property” exception to the economic loss rule applied. In Wisconsin this exception allows
tort claims when the product purchaser’s claims of personal injury or damage to property other
than the product itself are presented. Grams at 515. The Wisconsin Supreme Court rejected the
~ dairy’s appeal even though ther;e was injury to other iaropérty. The court wrote, “it does not fit
within the ‘ofher property” exception and is therefore barred by the ecen;)m_ic loss doctrine.”
Grams at 516.

The réason the exception did not “fit” for the Wisconsin court is that contract law should

be adequate to cover the claims. The Court felt that the UCC provided a comprehensive system
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for compensating economic loss and that parties of “roughly equal bargaining power™ allocated
the risks of loss through negotiation. Grams at 521, 522. Despite Wisconsin’s recognition that
the “other prqpértY” exception to economic loss exists in that state, the Grams Court wrote that
its decision “repeatedly used techniques to limit the scope of the ‘other property’ exception.”
Grams at 526. One of the techniques used is the integrated system, but the Court quickly
realized this techni.que “does not translate well to all situations.” Gfams at 528. Thus, in order
to delimit the “other pr’oberty” exception, the court enforced a “disappointed expectation”
technique that apialies to defeat tﬁe “other property” exceptions when commercial produo’tsl cause
‘property damage within the scope of the bargaining, or if thé occurrence of such damage could
have been the subj ect of negotiation between the parties.

The standard articulated by the Wisconsin court is obviously speculative (“could have
been”) and will lead to a subjective and abused standard that will, in effect, become meaningless.
Any product that does not work correctly can be tagged as simply a disappointed -performance
expectati.on no matter how heinous or defective a product might be. Even the Grams court
expressed a reservation about its newly articulated standard:

We acknoWIedge that determining whether a case is one of
disappointed performance expectations will not always be as
simple as it is here. It will necessarily require interpretation of the
purpose of a transaction and the éxpected uses of a product. While
courts undertaking this inquiry should be mindful fo prevent

“contract from drowning in a sea of tort,” they should also prevent
tort from drowning in a sea of contract. :

Grams at 537.
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Despite the warning that Wisconsin’s new approach necessarily requires “interpretation,”
the Supreme Court chahged its rule for the “other proiaerty” exception to the economic loss fuie.
It did so procedurally on an appeal from the dairy which had lost summary judgment. in
contrast, the District Court in this case ruled in favor of the dairy denying the Appellants
application for summary judgrﬁent aﬁd ﬁ_nding that the economic loss rule does not bar the
Plaintiff’s claim. The District Court here found the property subject to the transaction was a
-dangerously defeptive product. Thus, the case at bar is clearly distinguishable from the cases
advanced by the Appellant. Moreover, the case law in Idaho regarding the e_éon;)mic Joss rule
and the exceptions thereto has been solidly establishécf and followed for 30 years. Therelis no
reason to depart from Idaho’s established law, particularly when the reasons asserted for
departing are based on régiénal decisions from the Midwest that construed different statutory
frameworks, different existing cése law and different factuai and procedural backgrounds.

B. - The Rule of Stare Decisis Applies in this Case and Therefore Appellants Attempts to
"~ Change the Economic Loss Rule Based on-Foreign Jurisdiction Law Should Be

- Rejected.

. The Appellants’ argument attempts to diminish or eliminate the exceptions to the
economic loss rule. For their positioh they rely on Minnesota, Michigan and Wisconsin
decisions. Indeed, the Minnesota decision “effécﬁvely eliminated the ‘other property” exception
to the economic loss rule.” Appellant s Brief, p. 13, citing Hapka v. Paquin Farms, supra. If the

Appellants cannot eliminate the exception in Idaho, their effort seems to be an attempt to water
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déwn the épplicaiion of the exceptions. Utilizing the analysis in the Grams v. Milk Products,
Inc., supra, case, fhe Appellants assert that the term “parasitic” must refer to “other property”
damage that is “legally recognized property damage” as opposed' to “literal property damage.”
Apﬁellants’ Brief, p. 12. Appellants also argue that the ;‘oéher prbperty” exception should
incorporate “disappointed expectations” citing Grams v. Milk Products, Inc., supra, which
essentially means if a damage outcome is foreseeable, then damage or claim resolution will be
throﬁgh contraét or UCC remedies. Moreover, the Appellant, interpreting the Myers, supra,
decision, concludes that a product buyer should necessarily héld an expectation that a product is
defective and could fail. Thus, following Appellants’ logic, all products that fail or cause
damage, can be resolved through contract or warranty remedies, not tort reme_dies.'

The Appellants’ arguments, then,'_ are an attempt to dramatically change the economic
loss rule in Idaho. The State of 1daho has a long-standing line of cases articulating the economic
loss rule and the exceptions thercto. As a consequence, the rule of stare decisis must be
followed in this case. The rule of stare decisis requires the court to follow controlling precedent
“unless it is manifestly wrong, unless it has proven over time to be unjust or unwise, or unless
overruling it is necessary to vindicate plain, obvious principles of law and remedy continued
injustice.”  Houghland Farms, Inc. v. Johnson, 119 ldaho 72, 77 (1990); Reyes v. Kit
Mamgfaéturing Co., 131 Idaho 239, 240 (1998); State v. Watts, 142 1daho 230, 232 (2005).

Additionally, courts should not consider overruling a sound and controlling precedent if other

grounds for disposing an appeal exist. Houghland Farms v. Johnson, supra.
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In Idaho, as in most jurisdictions, the economic loss rule is a relatively new court made
doctrine. It acts to limit damages when an action presents concomitant theories of contract and
tort. As stated earlier in this brief, Idaho adopted the economic Ibss rule and the exception to the
rule on the same day in 1978 in two different cases. See Clark v. International Harvester Co.,
supra, and Just’s Inc. v. Arrington, supra. Since that time Idaho courts have regularly and
uniformly acknowledged the economic 1dss rule and its exceptions. Indeed, the district judge in
this case carefully reviewed a number of Idaho decisions ‘dealing with the economic loss rule m
‘order to analyze the issues and the record before him. The district judge properly followed the
recognized exception to the economic loss rule in determining “that the damages here are
noneconomic, sufficient, and parasitic to the injury to the cattle-to allow this case to proceed to
trial.” Tr. p. 58, 1l. 7-9. In drawing this conclusion, the district judge siéted, “I don’t think
there’s any question in this record as to the fact that the Plaintiffs have alleged tﬁét their cattle
were injured by the property which was the subject of the transaction.” Tr. p. 55, Il. 19-23.
Moreover, the district court found milk production was redﬁced along with thé injury to cattle
(Tr. p. 55, 1l. 11-14), and it wasn’t caused by milk product ineffectivenerss; rather it was caused
by a dangerous product failure. Tr_. p. 56, 11. 16-23. The district court clearly understood and
followed Idafzo’s controlling precedent in deciding the case.

None of the exceptions to the stare decisis rule apply here. The exceptions to the
econ.omic loss rule are not “manifestly Wrong.” In fact, thé origin of the exceptions in Idaho, the
Just’s Inc. case, goes back to an analysis of Professor Prosser. In this instance, the opposite is

true — it would be “manifestly wrong” not to permit the exceptions because it would ignore the
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enormous losses suffered by Aardema Dairy, while permitting a multi—natiqnal manufacturer to
escape liability for its dangerous, failed product. Further, there is no evidence of any kind that
the excepfions have proven over time to be unjust or unwise. For the same reasons eﬁpressed
above, the economic loss exceptions-are clearly just and wise. The economic loss excepﬁonsl are
designed to apply when a tort analysis is the only féir way to examine the consequences that flow
from events that began as a commercial transaction. Thus, fhe “manifest injustice” exception to .
stare decisis and the “unj ust” or “unwise” exception to stare decisis do not apply.

| Finaily, overruling the economic loss rule exceptions is not nécessary to “vindicate plain,
obvious principles of law, and remedy continued injustice.” The principles of law for economic
Joss and its exceptions are sound, have been followed in Idaho for 30 years, and have been
followed in many other jurisdictions. There is not a legal deficiency with the exéeptions to the
economic loss rule. Therefore, there is no need to vindicate plain, obvious prinéipi.es of law and
there is obviously not an injustice to remedy. Hence, the rule of stare decisis requires this Idahq

Court to continue adherence with the économic loss rule and its exceptions.

C. Appellants’ Argument that the Contract Concept of Disappointed Expectations
~ Should Govern the Determination of Exceptions to the Economic Loss Rule is
Inappropriate as a Matter of Policy. :

The underlying policy for the economic loss rule is based upon a tension that exists -
between contract law and tort law, particularly in strict liability tort. The earlier decisions
embracing the economic loss rule, such as Seely, supra, recognized that both contract and tort

maintain a place in the analysis. Justice Traynor wrote:
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The distinction rests, rather, on an understanding of the nature of
the responsibility a manufacturer must undertake in distributing his
products. He can appropriately be held liable for physical injuries
caused by defects by requiring his goods to match a standard of
safety defined in terms of conditions that create unreasonable risks
of harm. He cannot be held for the level of performance of his
products in the consumer’s business unless he agrees that the
product was designed to meet the consumer’s demands. A
consumer should not be charged at the will of the manufacturer
with bearing the risk of physical injury when he buys a product on
the market. He can, however, be fairly charged with the risk that
the product will not match his economic expectations unless the
manufacturer agrees that it will. . ‘

Seeley at 151 (emphasis added).

While the Seely quote recognizes the dichotomy betwéen tort and warranty, the
Appellant’s arguments do not. The Appellants’ trio of cases zeroed-in on the por’;ion of fhe
quote that pertains to a consumer acceptance of a risk that the product will not match his
economic expectations. The reméinder of the analysis is ignored‘ by the Appellants, despite the
commerciall reality, that in many instances, consumers have no bargaining péwer with
manufacturers.

Another case cited by the Appellants, Myers v. A.O. Smith Harvestore Products, Inc.,
supra, also quoted the Seely Court and determined that the -property damage arose from the
failure of the product to match the buyer’s commercial expectations. Like fhe DeVries case, the
evidence in Myers. was not presented that a defective product created an unreasonable risk of
harm. The Myers case did offer, however, that “each case must be examined on its particular

facts and in light of the foundations of the rule.” Myers at 436.
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The Grams case, cited by the Appellants, carried the concept .even further. The
Wisconsin Supreme Court éxpanded the Seely concepts by observing “[tloday in a commercial
setting, a sophisticated buyer must anticipate the risk that a purchased product wiii disappoint in
its performance or fail entirely, and protect himself accérdiﬁgly against économic loss.” Grams
at 178. This is tantamount to a consumer being required to expect that a product will be
defective and that the manufacturer will have no accouhtability. |

Mereovér, the Grams Court also noted that the economic loss doctrine will apply when
“prevention of the subject risk was one of the contractual expectations motivatiﬁg the purchase
of the defective product.’; Id  The Wisconsin Court, in employing its rule, would first seek fo
determine whether the issue was “disappointed expectations.” In doing so it would make inquiry
into the substance and the purpose of the transaction which necessarily requires an interpretation
of the eveﬁts. The Appellants, then, clearly place all of their emphasis and inquiry on the
contractual nature of the problem rather than the tort naturé of the probiein. :

Todayfs commercial world is ever-changing. It is a complex array of mega-corporations
that truly operate on an international scope. GEA Westfaliasurge, in this caée, is a 1arge,-mﬁlti—
national company based in Gerrnaﬁy, with offices in 25 different countries. Its website indicates
it “has been the ieadér in providing teéhnoldgy and service to milk producers throughout the
world.” In contrast, the Plaintiff Aardema is a large dairy, but is not in an equal béxgaining
position with Westfaliasurge. In even a starker contrast, most of the dairies in Idaho, the vast

majority of the members of the IDA, are small operations that afe not equipped with the same

I See Westfaliasurge, Inc. history at www.westfalia.com.
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bargaining power held by a multiwﬁationai company such as GEA Westfaliasurge. Since the
premise of the l“disappointed expectations” approach is based upon parties having relatively
equal bargaining positions, the contractual premise upon which Appellants’ arguments are based
is not valid. Parties involved in commercial transactions, such as the one here (i.e., between an
Idaho dairy and a large, multi-national conglomerate) do not share equal bargaining power. -And,
because the bargaining power is unequal, the premise for “disappointed expectations” must fail.
Contracts iike the ene‘at issue are more akin to adhesion contracts, which have little or no
bargained fér exchange. .Moreover, the warranties that exist (or do not, as the case may bé) in
contracts Wﬁere the bargaining power is unequal are either disclaimed or watered down to the
point of having no real effect.

When contracts become one-sided through superior bargaining positi(:m, a meaﬁingful
confractual relationship no longer exists. Moreover, the transaction lends itself to a lack of
aécountability by the larger and superior party. The “disappointed expectétions” approach,
which as a practical matter eviscerates the exéeptions to the economic loss rule, will only serve
to embolden the Iarger multi-national companies' in their efforts to restrict accountability for their
products. The balance between contract and tort, as articulated by Justice; Traynor in the Seely
decision, needs to be preserved through the long-standing exceptions of the economic loss fule.
There are many instances wizen' contract remedies do not adequately address the facts and
circumsta.ncles of the usé of a product, such as the facts and circumstancés in the case at bar. Tort
law has sufficient safeguards to prevent the sometimes articulated fear of contracts .“drowning in

a sea of tort.” Tort law concepts such as foreseeability, proximate cause, and even the economic -
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loss doctrine operate to limit tort liability. Thus, there are valid and significant reasons to
.maintain a balance between contract and tort with respect to the economic loss rule. There is no
reason now to impose radical changes in the long-established Idaho law. The invitation to

change _Idaho Jaw advanced by the Appellants should be denied.

L. CONCLUSION
For the reasons dzscussed in this brief, the IDA respectfuily reques’ss that thlS Court
affirm the -Dlstr;ct Court and allow the matter to proceed to. trial based on the exception io the

economic loss rule.

DATED this 14th day of October, 2008.
MORROW DINIUS
% %’W
William A. Morrow

W@)

Amicus Curiae for the
Idaho Dairymen’s Association
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