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Plaintiff John N. Bach’s Closing Brief in Opjections & Opposition to Defendants
Hill’s Motion/Application for Attorney Fees (IRCP, Rule 54(e)(2), 1.C. 12-121; and
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Plaintiff John N. Bach’s Further Affidavit Re Issuance of Proposed Permanent
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE .

¥l
Lo

1éirs

STATE OF IDAHO, IN AND FOR THE COUNTY OF TETé&

NN
NI

RSN

JOHN N. BACH,

Plaintiff,

V3.

KATHERINE D. MILLER aka
KATHERINE M. MILLER, ALVA
HARRIS, Individually & dba
SCONA, INC.,JACK LEE McLEAN, BOB
FITZGERALL, OLE QLSON, BOB
BAGLEY & MAE BAGLEY, huskand and
wife, BLAKE LYLE, Individually
and dba GRAND TOWING, and DOES 1
through 30, Inclusive,

Defendants.

FIFTH ORDER

Case No. CV-02-208

ON PENDING MOTIONS

Pending before the Court are the following motions:

4

{1) defendant Miller’s motion for Rule 1l{a)(l) sanctions

against plaintiff Bach for filing a motion to disqualify Runyan

and Woelk as counsel for Miller filed September 16, 2002;

¢2) defendant Miller’s mot

ion for Rule 11 {(a} (1)

sanctions

against plaintiff Bach for filing motions to reconsider or

~

vacate order requiring a more definite statement of claims with

an amended complaint and to enlarge time for filing amended

complaint, filed September 17,

FIFPTH CORDER ON PERDING MOTIONS
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(3) defendant Miller’s motion to strike first amended
complaint and motion for Rule 1l(a) (1) sanctions against
plaintiff Bach for including 13 new defendants without leave of
court in the first amended complaint, both motions being filed
on October 3, 2002;

(4) defendant Miller’s motion for order commanding removal
of horses for enjoined property, filed October 29, 2002;

(5) defendants Harris, Fitzgerald, Clson, and Lyle’s motion
to strike the first amended complaint and motion to consoclidate
this action with Teton County case no. CV-01-191, both motions
being filed on November 12, 2002;

{6) plaintiff Bach’s motion to strike defendant Miller’s
motion to remove horses, and motion for Rule 11 (a) (1) sanctions
against defendant Miller and her attorney Galen Woelk for filing
said motion, both motions being filed on November 19, 2002.

Some of the motions were supported by the affidavits of
Bach and affidavits of atforney Woelk. Some of the motions were
supported by briefs. Defendant Miller waived oral argument on
her motions, but plaintiff Bach requested cral argument and
initially requested an “evidentiary hearing” on the motions.
Miller initially insisted on any hearings being held in Teton
County. However, at a hearing on other motions held at the Teton

County Courthouse on November 26, 2002, all parties represented

FIFTH ORDER ON PENDING MOTIONS 2

600166



that these pending motions could be orally argued at the
Bonneville County Courthouse to accommodate the Court’s schedule
and without any witnesses being necessary. On January 9, 2003,
the Court heard oral argument on these pending motions.

Having considered the aforesaid pending motions, the
supporting and cpposing affidavits and memorandum, the
pleadings, the evidence admitted during previous hearings,
judicial notice of the court record in Teton County case no. CV-
01~191, and the oral argument of the parties, this Court renders
the following decision and order on the pending motions.

1. Defendant Miller’s First Rule 11 Motion.

Defendant Miller’s first Rule 11 motion seeks sanctions against
plaintiff Bach for filing a motion to disqualify Runyan and Woelk as
counsel for defendant Miller.

Rule 1l{a} (1), I.R.C.P., focuses on the “signor” of
pleadings, motions, and other court filed documents, who has
made inadequate investigation into relevant facts and
law pefore filing the document, usually an attorney representing
a civil litigant. This Rule is to be applied within the trial

ncourt’s discretion. Durrant v, Christensen, 120 Idaho B86, 821

P.2d 319 (1991). Rule 11 (a}){l) was intended to be a narrowly

used court management tocl. See Landvik v. Herbert, 130 Idaho

54, 61, 936 P.2d 697, 704 (App.19387).
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Based on the evidence considered by this Court at the
hearing on Bach’s motion to disqualify Runyan and Woelk held on
October 9, 2002, this Court concludes that Bach’s motion was not
without a reasonable investigation nor without a reasonable
basis in fact or law, although it was not meritorious.

Therefore, this motion for Rule 11 sancitions must be
denied.

2. Defendant Miller’s Second Rule 11 Motion.

Defendant Miller’s second Rule 11 motion seeks sanctions against
plaintiff Bach for filing three motions as a result of this Court’s
granting Miller’s Rule 12(e) motion for more definite and certain.
Rach’s motions were to reconsider the Court’s order, to vacale the
Court’s order, and to enlarge the time for filing a more definite and
certain amended complaint.

It is clear that Bach’s motions were wlthout any basis in law or
fact. Had Bach read the Idaho Rules of Civil Procedure, he would have
discovered that his initial complaint did not comply with Rule 10(b),
I.R.C.P. The motion for reconsideration or vacate filed by Bach
essentially argued that other motions he filed, including a motion to
disgualify Runyan and Woelk, should be considered first, yet those
other motions had nothing to do with whether Bach’s complaint was
definite enough for an attorney to figure out the facts alleged and

the legal causes of action asserted against each particular
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defendant, in order to intelligently frame a response. Bach’s mction
for enlargement of time until October 31, 2002 to file a more
definite amended complaint was not supported by any reasonable
justification for the delay. These three motions were a total waste
of defendant Miller’s time in opposing, and a total waste of the
Court’s time in reading the motions and having to draft an order
denying saild motions.

A sanction undér Rule 11 (a) (1), I.R.C.P., is reguired.
Reascnable expenses and attorney fees incurred by a party having to
respond to a frivolous motion are appropriate sanctions under this
Rule. No evidence has been presented by defendant Miller as to any
expense incurred, nor the amount of attorney fees incurred in
drafting hexr 5 page opposition brief, and motion for sanctions.
Attorney fees of $150.00 is a reasonable amount for drafting the
brief and motion.

Therefore, defendant Miller’s motion should be granted and a
sanction of $150.00 awarded to her as a reasonable attorney fee.

3. Miller’s Motion to Strike First Amended Complaint and
Third Motion for Rule 11 Sanctions

Defendant Miller’s motion to strike Bach's first amended
complaint is brought under Rule 12{e) & (f), I.R.C.P. Subdivision (e}
of this Rule authorizes the trial court to strike the original

4

complaint or “make such order it deems Jjust,” if a more definite

complaint is not timely filed. Subdivision (f) of this Rule
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authorizes the trial court to strike an “insufficient defense” or any
“redundant, immaterial, impertinent, or scandalous matter” from any
pleading.

Under this Court’s Order dated September 3, 2002, reguiring Bach
to file an amended complaint within 10 days, allowing 3 days for
mail, Bach’s amended complaint was not due until September 16%".
Bach’s motion for reconsideration under Rule 11¢(a), I.R.C.P.,
suspended the time to file his amended complaint until this Court
ruled on such motion. After this Court denied Bach’s motion for
reconsideration by Order dated September 12, 2002, allowing 3 days
for mail, Bach promptly filed his first amended complaint. Therefore,
subdivision (e} dces not authorize this Court to strike the amended
complaint.

Subdivision (f) does not apply to the first amended complaint,
because it has no “redundant, immaterial, impertinent, or scandalous
matter” in it. The problems with Bach’s first amended complaint are
that it is vague and ambiguous as “facts” such as dates and places of
and which legal causes of action are alleged against which particular
defendants. As to a few causes of the first amended complaint is
adequate, but as to other attempted causes of action it is even more
vague than the original complaint. Further the first amended

complaint adds 9 more defendants, to wit: Galen Woelk, Cody Runyan,
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Ann-Toy Broughton, Wayne Dawson, Mark Liponis, Earl Hamlin, Stan
Nickell, Bret Hill, and Deena Hill.

The purpose of filing an amended complaint after entry of an
order to make more definite and certain, is to clarify the date,
places and facts that support each separate cause of action, and to
allege specifically which defendants each separate cause of action is
directed, so that the moving party can frame one answer falrly
admitting allegations not reascnably denied and asserting affirmative
defenses with a reasonably supported by facts and recognized by case
law or statute as a defense to particular causes of action. I is
not to add new causes c¢f action based on facts that were not
attempted to be alleged in the original complaint, nor to add
additional defendants.

On the other hand Rule 15(a}, I.R.C.P., provides in pertinent
part that “[a) party may amend the party’s pleading once as a matter
of course at any time before a responsive pleading is served.”
“Motions” are not “pleadings.” Rule 7(a), I.R.C.P. {(Defining
pleadings as complaint, answer, counterclaim, reply to counterclaim,
cross-claim, reply to cross-claim, third-party complaint, third-party
answer, and if court ordered a reply to answer or third-party

answer); O'Neil v. Schuckardt, 116 Idaho 507, 509, 777 p.2d 729, 731

{1989)., Since no answer had bezen filed by any defendant to the
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original complaint, Bach had a one-time right to file his first
amended complaint adding new parties.

While this Court may have the discretion to reguire Bach to file
a second amended complaint in order clear up the ambiguities in the
first amended complaint, the better course of action is to allow the
defendants to file motions to dismiss. Since Bach has had the
opportunity to more clearly state his causes of action te comply with
the pleading reguirements of Rules & and 10, I.R.C.P., and with this
Court’s Order dated September 3, 2002, leave to further amend can be
denied Bach as tc any presently defective causes of action. Also the
Court would have input from any presently un-represented defendants,
should Bach elect to serve some of the additional defendants.

Therefore, Miller’s motion to strike should be denied.

Defendant Miller’s third motion for Rule 11 sanctions seeks
expenses and attorney fees for having to move fo strike the first
amended complaint. Since that motion must denied, Rule 11 sanctions
cannot be granted to Miller.

4. Miller’'s Motion foxr Removal of Horses.

Defendant Miller’s motion for order commanding removal of Bach's
horses from their jointly owned tracts of land, previcus defined in
other Court orders in this case, known as the “"Miller Access Parcel”
(comprising a strip of 110 feet by 2627 feet of approximately 6.63

acres) and the “Targhee/Miller Property” (comprising a strip of 110

FIFTH ORDER ON PENDING MOTIONS 8

00172



feet by 1320 feet of approximately 3.3 acres) is essentially a motion
for modification of the Court’s preliminary injunction entered on
August 16, 2002.

As pointed out by plaintiff Bach, parties rights in this
property are controlled by the Quitclaim Deeds and Easement Agreement
dated October 3, 1997 and signed by both of these parties. While this
Court guestions the wisdom of both parties having undivided one~half
fee simple interest in this real property, and then each having super
imposed an easement for utilities construction and maintenance and
ingress and egress to adjoining properties, this Court cannot re-
write their written agreement under its authority to issue a
preliminary injunction in Rule 65(e), I.R.C.P. Had the parties agreed
that their jointly owned properties would not be used for anything
but utilities and access, then this Court could issue the requested
modified injunctiocon, but that is not what Millier and Targhee agreed
in the Quitclaim Deeds and Easement Agreement. The plain language of
these instruments permits both Bach and Miller to improve these
properties and use such properties in any legal manner, not amounting
to waste. So long as Bach deoes not have so many livestock on the
property to impair Miller’s easement rights to construct and maintain
utilities or drive or haul equipment across the properties to her
adjoining 40 acre tract, no injunction can lie.

Therefore, this motion musi be denied.
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5. Harris, Fitzgerald, Olson and Lyle’s Motion to Strike and
Motion to Consolidate Actions.

Defendants Harris, Fitzgerald, Olson and Lyle’s motion to strike
plaintiff Bach’s first amended complaint merely joins in the same
motion earlier filed by defendant Miller. For the reasons explained
in part 3 above, this motion must be denied.

At the January 9, 2003 hearing, counsel for these defendants
withdrew their motion to consolidate this action with Teton County
case no. CV-01-191.

6. Bach’'s Motion to Strike Miller’s Horse Removal Motion and
Motion for Rule 11 Sanctions.

Bach moved to strike defendant Miller’s motion for orderxr
commanding removal of Bach’s horses because it did not comply with
Rule 7(b) (3}, I.R.C.P., by indicating whether cral argument was
regquested or not, because no supporting brief was filed within 14
days, and because no supporting affidavit was filed by Miller.

While Bach’s points are well taken, Rule 7, I.R.C.P., does not
authorize striking the motion. Motions to strike are authorized by
Rule 12(f), I.R.C.P., when pleadings (and presumably other documents
filed in the court record) contain “redundant, immaterial,
impertinent or scandalous matter.” Although this Court has denied
defendant Miller’s motion, Rule 12 does not contemplate striking a
metion just because it may be non-meritorious. Therefore, the motion

to strike must be denied.
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Bach also moved for Rule 11 sanctions because Miller’s motion
was not well grounded in fact or law. The Court agrees that a simple
reading of the Quitclaim Deeds and Easement Agreement dated October
3, 1997 and signed by Miller and Rule 65(e), I.R.C.P., would inform
anyone that Bach and Miller both own undivided one-half fee simple
interests in the “Miller Access Parcel” and the “Targhee/Miller
Property.” However, it appears from the testimony given by Miller at
the hearing on October 9, 200Z, that she felt that Bach’s horses and
gates were inhibiting her access, which the Fasement Agreement
guaranteed. Just because the Court did not conclude, based on an
objective standard, that Miller’s access was in fact inhibited by a
couple horses and a gate that can be cpened, does not make the motion
frivolous Qithin the meaning of Rule 11l(a){(l). Further, even if
sanctions were appropriate, since Miller did not “sign” the motion
filed by attorney Woelk, Rule 11 would not authorize sanctioning
Miller. If the Court were to sanction Woelk, it has no evidence that
Bach incurred any expenses because of the motion, and attorney fees
cannot be award to a pro se party.

Therefore, Bach’s motion for Rule 11 sanctions must be denied.
NOW THEREFORE, IT IS5 HEREBY CRDERED that:

1. Defendant Miller’s first motiocn for Rule 11 sanctions

is DENIED;
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2. Defendant Miller’s second motion for Rule 11 sanctions
is GRANTED, and plaintiff Bach shall pay $150.00 to Miller
within 10 days;

3. Defendant Miller’s motion to strike the first amended
complaint is DENIED;

4., Defendant Miller’s motion for order commanding removal
of horses is DENIED;

5. Defendants Harris, Fitzgerald, Olson and Lyle’s motion
to strike first amended complaint is DENIED, and these
defendants’ motion to consolidate this action with Teton County
case CV-01-191 is WITHDRAWN by their counsel;

6. Plaintiff Bach’s motion to strike Miller’s motion for
horse removal and motion for Rule 11 sanctions are both DENIED;
and

7. Those defendants who have appeared shall plead in
response to the firsf amended complaint within 10 days.

DATED this 10%™ day of January, 2003.

CRIZHARD T. ST. CLAIR
DISTRICT JUDGE
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CERTIFICATE OF SERVICE

I hereby certify that on the j@jﬁday of January, 2003, I

certify that a true and correct copy of the foregoing document

was malled, telefaxed or hand delivered to the following

persons:

John N. Bach

P. O. Box 101

Driggs, ID 83422

Telefax Nos. 626-441-6673
208-354-8303

Alva Harris

P, 0. Box 479

Shelley, ID 83274

Telefax No. 208-357-3448

Galen Woelk

Runyan & Woelk, P.C.
P.O. 533

Driggs, ID 83422

Telefax No. 208-354-88E86

FIFTH ORDER ON PENDING MOTIONS

(TELEFAX & MAIL)

(TELEFAX & MAIL)

(TELEFAX & MAIL)

RONALD LONGMORE
Clerk of Court

- Fy
N Whssis

Deputy Court Clerk
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IN THE DISTRICT COURT FOR THE SEVENTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TETON

JOHN N. BACH,
Plaintiff,

va. Case No. CV-2002-208
KATHERINE D, MILLER, aka
KATHERINE M. MILLER, ALVA

A. HARRIS, individually and
Dba SCONA, INC., a sham entity
JACK LEE McLEAN, BOB
FITZGERALD, OLE OLESON, BIB
BAGLEY and MAE BAGLEY, husband
And wife, BLAKE LYLE,
Individually and dba GRANDE
TOWING, and DOES 1 through 30,
Inclusive,

Defendant {s) .

et v Mot it i it s et St e St e et S et e sttt et

On the 9%th day of January, 2003, Defendant Miller’s motion
for Rule 11 sanctions re: disqualification of Woelk and his firm,
Defendant Miller’s motion for Rule 11 sanctions against Bach re:
motion to reconsider or vacate motion for more definite
statement, Defendant Miller’s motion to strike the first amended
complaint and for third motion for Rule 11 sanctions for
including 13 new defendants, Defendant Miller's motion for an
order commanding removal of horses, Defendant Harris’ motion to
strike first amended complaint and motion to consclidate, and
Bach’s motion to strike motion to remove horses and motion for
Rule 11 sanctions came before the Honorable Richard 7. St. Clair,
District Judge, in open court at Idaho Falls, Idaho.

Mr. Ress Oviatt, Court Reporter, and Mrs. Marlene Southwick,

oo01vs



Deputy Court Clerk, were present.

Mr. John Bach appeared on his own behalf as Plaintiff.

Mr. Alva Harris appeared on his own behalf as a Defendant
and on behalf of Defendants.

Mr. Galen Woelk appeared by telephonic connection on behalf
of Defendant Katherine Miller.

Mr, Harris moved to withdraw his motion to consolidate. The
Court granted the motion. Mr. Bach stated that he would
stipulate to the withdrawal of the motion.

Mr. Harris asked to be excused from the remaining portion of
the hearing as his motion to strike mirrors Mr. Woelk’s motion to
strike. Mr. Harris stated that he would rely on Mr. Woelk’'s
argument and the other motions do not apply to him or his
clients. Mr. Bach argued in oppositicn. The Court excused Mr.
Harris.

Mr. Woelk presented Defendant Miller’s motion for Rule 11
sanctions against Bach re: disgqualification of Woelk and his
firm. Mr. Bach argued in opposition to the motion. Mr. Woelk
presented rebuttal argument.

The Court Qill take the matter under advisement and issue an
opinion as soon as possible.

Mr. Woelk presented Defendant Miller’s motien for Rule 11
sanctions against Bach re: motion to reconsider or vacate motion
for more definite statement. Mr. Bach argued in opposition to
the motion. Mr. Woelk presented rebuttal argument.

The Court will take the matter under advisement and issue an

opinion as soon as possible.
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Mr. Woelk presented Defendant Miller’s motion to strike
first amended complaint and third motion for Rule 11 sanctions
for including 13 new defendants. Mr. Bach argued in opposition
to the motion. Mr. Woelk presented rebuttal argument.

The Court will take the matter under advisement and issue an
opinion as soon as possible.

Mr. Woelk presented Defendant Miller’s motion for an order
commanding removal of horses. The Court inquired of Mr. Woelk.
Mr. PBach argued in opposition to the motion. Mr, Woelk presented
rebuttal argument.

The Court will take the matter under advisement and issue an
opinion as soon as possible.

Mr. Bach submitted his motion to strike motion to remove
horses and for motion for Rule 11 sanctions. Mr. Woelk
responded.

The Court will take the matter under advisement and issue an
opinion as soon as possible.

Court was thus adjourned.

- . .
’f;i¢4wﬂuydz&j&¢%%é2?
A7) e

! KICHBRD T. ST. CLAIR
DISTRICT JUDGE
h:Bach/CC81710@3320 full over to CC8178 €1620 full over to CC8193
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CERTIFICATE OF MAILING

I certify that on the 7;E&day of January, 2002, I
caused a true and correct copy of the foregoing document to

be delivered to the following:

RONALD LONGMORE

md

Deputy Court Clerk

Jchn N. Bach

1958 8. Buclid Ave.
San Marino, CA 91108
{626) 799-3146¢

PO Box 101

Driggs, ID 83422

FAY (208) 354-8303

Alva N. Harris

PO Box 479
Shelley, 1D 83274
(208) 357-~3448

FAX (208) 357-3448

Galen Woelk

PO Box 533

Driggs, ID 83422
FAY (208) 354-888¢6

Teton County Clerk
Teton County Courthouse
ATTN: PHYLLIS

89 N. Main, Ste 1
Driggs, ID 83422

FAX (208) 354-849¢
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JOHN B, BACH oL B D

1858 8. Euclid Avenue e ‘
San Marine, CA 91108 N 28 2003
Tel: (626} 793-3146 . :
Plaintiff Pro Se/Per TETON GO,

DISTRICT COURT

SEVENTH JUDICIAL DISTRICT COURT, IDAHO, TETON COUNTY

JOHN N. BACH, CASE NO: CV 02-208

PLAINTIFF JOEN N. BACH'S
MEMORANDUM BRIEF NO ®1", RE HIS
OBJECTIONS & OPPOSITION TO DEFEN-
DANT KATHERINE MILLER'S MOTION
e . TO DISMISS (Rule 12{bJ(8)): and

iiﬁgﬁi;gg §° ﬁ§?§§§$ aka MOTION TO STRIKE SAID DEFENDANT'S

RERINE M. MILLER, MOTION AND FOR EVIDENTIARY &
et al., MONETARY SANCTIONS. (IRCP, Rule

| 11(a} {1}, Rule 56 & COURT'S INHE-
Defendants. REéT}éO%éRS, ETC.(g) '
_/ A FULL HEARING IS REQUESTED {IRCP,
Pule bs, et sed & IKE, Rule 201

Plaintiff,

V.

Plaintiff JOHN N. BACH
submits his MEMORARDUM BRIEF NO. “1" RE HIS OBJECTICNS & OPPOSI-
TION TO DEFENDANT Katherine Miller's Motion to Dismiss per I.R.C.P.,
Rule 12(b}) (8); and Plaintiff dces move this court,to mnﬁke/qnashl
and deny outright said motion to dismiss as being frivolous, desioned to
obstruct, delay and haragss plaintiff, causing him unnecessary
expense, costs and so interposed for such improper purposes, aé
prohibited not only by Rules l{a), {(last sentence thereof), Rule
11{a) (1), but, further Rule 56 etc, especially Rule 56(g) of the
Idaho Rules of Civil Procedure, and of this court®s inherent powers

{See Davisconis Air., Serv. Inc. v. Montierth, 119 Idaho 967, 812

P,2d 274 (1991){The I.R.C.P., are not all inclusive, as they do

not prescribe everything that takes place in an action, courtroom,
trial, pretrial proceeding or post-trial proceeding, since not
everything which happens in an action will fit neatly under a parti-
cular rule.)

Defendant Miller, again reguests no hearing in a deliberate

Phfs Memo #1. OBJ/QPPF to DE, Miller's Min to Pisme: & Pt's Min Strike/Soins P 1.
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misrepresentation and obfuscation of such motion, if proper

at all, being a motion under Rule 56, et seqg, as it requests
this court to take judicial notice of two other proceedings,
in/before this Court, CV 01-191, and another before.the U.S.
District Court, Idaho, CV 01-266-E~TGN: as to the latter, said
defendant and her counsel, intentionally mislead this court,
as to the true status and last pleading filed therein, which
is the SECOND AMENDED COMPLAINT, filed January 15, 2003, which does
»ef kave any similar parties nor issues as framed, aﬁerred and
now admitted, by at least some seﬁen (7) defendants in default
on the FIRST AMENDED COMPLAINT herein. '

The deliberate, intentional and vexatious bringing NOW bhe
current Miller's specious and utterly_ftiﬁblous motion is a well
orchestrated ploy and scheme by not only herself, her current
counsel, her past counsel herein, but still counsel of record
in Teton CV 01~191 and said USDC, Idaho, CV 01-266, Alva A, Harris,
to delay, frustrate, depriﬁe and preclude access to this court
it's processes and jurisdiction to protect plaintiff's person,
his properties and future use of investments, which have been
assailed, destroyed in part, if not materially, as well as dis-
advantaged, by other frivolous, specious and harassing actions,
as well as prior motions herein, to wit:

1. Teton CV 00-76, filed 5/19/00.byMiller, wherein Miller
sought a preliminary injunction against John N. Bach
& hi@}Idaho Qorpqyation, Targhee Powder Emporium, Inc.,
buf Aismisséd without piejudice. Atkached to her veri-
fied complaint therein was a copy of the December 30,
1194 WARRANT DEED to Targhee Powder Emporium, Inc.; from
which, she averred, par. 5 of her complaint:

". . on October 3rd, 1997, . Miller entered into a certain
EASEMENT AGREEMENT with Defendant Bach and Targhee Powder
Emporium, where all parties acknowledge that Miller and
Targhee would own an undlvﬁied gne—~half interest in the

Pt's Memo $1, OBJ/OPP to Dft Miller's Mtn to Dism: & Pt's Mtn Strke/Sanctns P. 2.




following properties, referred tc as the 'Miller
Access Parcel [two parcels of 110 feet wide coowned
stripl. ."

2, Teton CV 01-59, filed March 12, 2001 by Miller, wherein
she again speciously, friﬁblouéiy,and utterly without
merit sought a writ of assistance to have John N. Bach
removed from his own properties, on a wholly unsupported
factual and legal basis that he was a tenant at will. JOHN
BACH filed June 1, 2001,%hetidin, his = counterclaims which

by the Court's Orders and Judgment of May 17, 2002,

DISMISSED WITH PREJUDICE Miller's claims,and dismissed

without prejudice John Bach's counterclaims which he
has refiled in this action, and expanded bhecause of
the ongoing tortious, wrondgful and even criminal actions
by Miller, and all codefendants herein.

3. Teton CV 01-191, was not filed by Miller, until Aug. 28, '01,
& after remand from the U.S.D.C., Idaho, Miller, via
her counsel, therein, Alﬁa Harris, filed a motion for
consolidation of said action with this one, but on
January 9, 2003, withdrew said motion to consolidate,
which motion plaintiff in open court stated that he
would stipulate to consolidating., Plaintiff has neither
been properly named in this action, but if said action is
not now preempted by the proceedings herein, he is the
only party and an indispensible party which Miller and
her gaid counsel, therein, and her counsel, herein,
are misusing to obdurately obfuscate this court's pre-
liminary injunctions of Auvgust 16, 2002 and Orders entered

thereafter to date hereo.

PL's Mermo-$1 OBJ/OPP to Dit Miiiergs Mtn/Dism;'&.Sup§'6f Pﬁ*s Mﬁﬁ Strike/Sanctns P.3.
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I. OBJECTIONS TO STANDING, CAPACITY AND FOUNDATIONAL
TIME AND SHOWING OF MILLER'S MOTION TO DISMISS

A. Miller by her special appearance via Alva A. Harris, her
participation via Harris and other defendants at the two day hearing
on plaintiff's application for preliminary injunction has waived
all factual and legal basis to bring the current motion,

B. Miller by her motions preﬁiously brought by her current
counsel, Galen Woelk, to wit, motion for a more definite statement
and motion to strike, the latter denied January 10, 2003, has fur-
ther waived all factual and legal basis for bringfmy the current
motion and is further estopped and/or guasi-estopped by virtué of
her motion to amend the preliminary injunction to remove horses,
etc., from the 110 foot strip, which motion was also denied Jan. 1l0th.

C. On the above occasions of hearing before this court, some
five (5) in number,‘Miller has consented not only to the jJjurisdic-
tion of this Court to try the guiet title claims and damage claims
averred in the FIRST AMENDED COMPLAINT, but knowingly decedived and
misled the Court via her present affidavit, knowing full well that
no pendent Idaho claims against any of the defendanis herein, are
named in that USDC, Idahc action CV 01-266, per the SECOND AMENDED
COMPILAINT therein, and that said USDC's QRDER referred to the fact
that this action was proceeding, and that any pendent claims in
gaid USDC action were dismissed without preijudice. Any amended
complaint refers to back to and is effective as 1f filed on the
date that the original complaint was filed. IRCP, Rule 15 et seq;
see FRCP, Rule 15, et seqg, {[Identical Rules]

D. During this Court's hearing on plaintiff's application for
preliminary inijunction herein, the entire file in Teton CV 01-59,

dismissed with prejudice as to MIiler' frivolous complaint therein,

Pt's Memo #l OBJ/OPP to Df Miller's Mtn/Dism; & Supp of Pt'sMin Stke/Snct
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and the dismissal without prejudiéé of JOHN N. BACH's counterclaims
therein, which are refiled herein per the original and current FIRST
AMENDED COMPLAINT. It should be noted that in CV (01-59, JOHN N.
BACH obtained a restraining order re his exclusive possession, occup-
ancy, use and management of the said properties in question, only

to have the court therein allow Miller to supposedly withdraw her
stipulation that she had several other easements or access roads

to her claimed host westerly 40 acres, & VACATED  THE RESTRAINING OPDER. ..

E. Miller's conjured reliance upon her Teton CV 01-19]1 action
is more than ludicrous and friﬁolous, as this Court per it's ORDER
and PRELIMINARY INJUNCTION OF August 16, 2002 has made findings as
to plaintiff's rightful and dfindisputable claims of ownership to his
easterly 40 acres and at least one~half of said 110 foot strip. No
application for any prelimination injunction was/has been made in
USDC CV 01-266, nor is one sought by plaintiff's current SECOND
AMENDED COMPLAINT therein. 2As plaintiff has stated in his affidavit
filed November 26, 2002, wherein he detailed further wrongs, damages
and crimes committed upon himself, his properties and investments
from August 15, 2002 through WNov. 26, 2002:

"4, Affiant has received absolutely no assistance
nor protection from either the Teton County sheriff, it's prose-~
cutor or county attorney, who have still removed themselves from
providing any protecktion of affiant, his family, Cindy Miller, his
properties or assets from the criminal pugsuits of said defendants
despite affiant making reports and statements of said defendantg’
offenses against him."

The current motion to dismiss 1s again a fraudulent and utterly
vexatious ploy to not merely mislead this court but to take away and
remove the preliminary injunction which was properly issued herein to
grant plaintiff long cverdue  protection of himself, family members

and his properties/investments,

F. The USDC Idaho action, CV 01-266, current complaint seeks no

Pt'g Memo #1 OBJ/OPP to Miller's Mtn/%i%n{} ; éI;'?.\Supp of Pt's Mtn/Strke-Snctns P. 5.
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determination of similar parties and/or similar issues, claims héféin7.
currently pursued.  Such dissimularities preclude any argument, specilations

or even whinkseal. application of issue preclusions, claims preclusions,
etc. There are no basis or grounds for any such doctrines nor of

any judicial estoppel. Millexr's afiidaﬁit'deceptiﬁé and misleading

as it is to the current pleading status in USDC, CV 01~266 is not

even supported by the case she and her attorney cite, to wit:

Klaue v. Hern, 133 Idaho 437, 988 P.2d 211 (1999) wherein the Idaho

Supreme Court reversed and remanded an order of dismigsal per Rule
12(b) (8). Where is the precondition or precursor that even permits
this court to utilize it's discretion whatsoever? "First, the
court should consider whether the other case has gone to judgment,’
in which event the doctrines of claim preclusion and issue preclus-
ion may bar additional litigation. . [Idaho citations omitted]. .

The second test 1s whether the court, although not barred from deci-
ding the case, should nevertheless refrain from deciding it. See
Wing 106 Idaho at 908, 684 P.2d 310. .[and referred to the guide-

lines in Diet Ct., Inc. v. Basford, 124 Idaho 20, 22-23, 855 p.2d 481,

483-84 (Ct. App. 1994)] . ." The Idaho Supreme Court then pointed

out that Washington mandamus and probate courts had "not been in

a position to determine the whole controvesy:and settle all the rights
of the parties" . . ."did not adijudicate the issue of the ownership
of . . stock [here titles to large parcels]. . .[and concluded there
was no other proceeding thatl"constituted a ‘pending action inveolving
the same issues and partieg' that Jjustifies dismissal" with any degree
of Tinality. {(NOTE3 The Entire USDC action CV 01-266 is on the Inter-—
net/Web site, however, per Plaintiff's MEMO #2, he will be supplving
within the next seven (7) days his AFFIDAVIT with copies of Judge
Nelson's latest Order, and a copy of his complete SECOND AMENDED COM-

Pt's Memo #1 OBJ/OPP to Df Miller'fs Min/Dism; & In Supp Pt's Mitn/Strke/Sanctns P. 6.
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PLAINT.
IT, SPECIAL OBJECTICN IS MADE BY PLAINTIFF, THAT SINCE

THE CURRENT MOTION RELIES UPON THE AFFIDAVIT OF MILLER

& REQUIRES, SHOULD THIS COURT CONSIDER SAID MOTION

OTHERWISE, A COMPLETE SHOWING OF SIMILAR PARTIES,

ISSUES ETC., TO BE DECIDER PER THE CURRENT PLEADING

OF PLAINTIFF IN USDC CV 01-266, BUCH MAKES SUCH MOTION

ONE FOR SUMMARY JUDGMENT WITH STRICT COMPLIANCE REQUIRED

PER RULE 56 (a) through 56 (g) AND A HEARTNG HELD IN

DRIGGS, IDAHO; SUCH HEARING ALSO REQUIRED BY IDAHO

RULES OF EVIDENCE, RULE 201, et seqg.

Plaintiff's above sgpecial objection caption/heading adequately

apprises the court that he is entitled to‘a full hearing to be- held
in Driggs, Idaho. Such hearing per the provisions of Rulé 56 et seg
and I.R.E., Rule 201, not only further delays, occasioned by Miller's
obfuscations and machinations herein, an #nswer' framing the issues,
but creates unnecessary expense for the court and plaintiff, who
must have his procedural and substantive rights to due process and
equal protection provided him. Defendant Miller having failed to
s0 proceed and set a date certain for hearing as required by said
rules, the court, independently should strike and/or guash her current
motion, and enter her default as a sanction for her obstreperous and
vexatious machinations inflicted on it and plaintiff. Such sanctions
and others will be addressed in Plaintiff's gaid memo number 2 and his
affidavit to be filed, as aforesaid. This memo is immediately toapprise
the court of Miller's and her counsels' deception and fraud being per-
petrated herein. DATED: January 27, 2003
CERTIFICATION OF SERVICE; I the undersigned certify Y ‘
that copies of this d £ were mailed to gach OHN N. BACH, PIiaintiff

counsel of racord & a copy air, Pre Se/Per
this date, Jan. 27, 2003 y
/ Q&%<

/i
F 7 X
Ptis Memodl ORIT/OPP to Df Miﬂg;;‘s Mt;/Dism;ﬁfAIn Supp Pt's Mtn/Strke~Sanctns P, 7.
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MAISTRATE DOLAT

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TETON

JOHN N. BACH,

Plaintiff,
Case No. CV-02-208
Vs,

KATHERINE D. MILLER aka
KATHERINE M. MILLER, ALVA
HARRIS, Individually & dba SIXTH ORDER
SCONA, INC.,JACK LEE McLEAN, BOB ON PENDING MOTION
FITZGERALD, OLE OLSON, BOB
BAGLEY & MAE BAGLEY, husband and
wife, BLAKE LYLE, Individually
and dba GRAND TOWING, GALEN
WOELK and CODY RUNYAN,
Individually & dba RU;N;YAN &
WOELK, ANN-TOY BROUGHTON, WAYNE
DAWSON, MARK LIPONIS, EARL
HAMLIN, STAN NICKELL, BRET HILL
& DEENA r. HILL, and DOES 1
through 30, Inclusive,

Defendants.

Pending before the Court is the following motion:

(1} plaintiff Bach’s ex parte motion to excuse service of
summeons and first amended complaint within the time limits of
Rule 4{(a}{2), I.R.C.P., and to extend the time for service on
defendants Bob Bagley, Mae Bagley, Mark Liponis, and Cody Runyan

until March 15, 2003.

SIXTH ORDER ON PENDING MOTIONS 1
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The motion 1is supported by the affidavit of Bach. Oral
argument on the motion was waived.

Having considered the aforesaid pending motion, the
supporting affidavit, and the pleadings, this Court renders the
following order on the pending motion.

Since the first amended complaint was filed on September
27, 2002, Rule 4(a)(2), I.R.C.P., reqguires that Bach serve all
defendants named therein within six (6) months thereafter, or
not later than March 27, 2003. All defendants who have appeared
were served in September, 2002, as reflected in the certificate
of service on the first amended complaint. According to Bach’s
affidavit defendants Bob Bagley and Mae Bagley were served with
the original complaint, but have not appeared in the action, so
if Bach intends to proceed against those defendants for relief
alleged in the first amended complaint it should be timely
served on them. The newly added defendants Liponis and Runyan
must be timely served not later than March 27, 2003 as required
by Rule 4(a)(2).

Since March 15, 2003 is before March 27, 2003, it is not
necessary to extend the time for serving the first amended
complaint on newly added parties. It 1s questionable that Rule
41{a) (2) requires the serving on an amended complaint on an

original party within & months of the original complaint. TIf it

SIXTH ORDER ON PENDING MOTIONS 2
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does, the granting of an ex parte motion to extend time for
serving under Rule 4{a) {2) may be reconsidered on motion of the
newly served party after such party is served and appears. See
Telford v. Mart Produce, Inc., 130 Idaho 232, 950 P.2d 1271
(1998), Since the Court has set a Jjury trial for June 10, 2003,
and does not intend to continue it, delay in serving the first
amended complaint may require bifurcating the trial as to newly
added defendants who has legitimate reasons for not being ready
for trial.

NOW THEREFORE, IT IS HEREBY ORDERED that Bach’s ex parte
motion for service of summons and first amended complaint on Bob
Bagley, Mae Bagley, Mark Liponis and Cody Runyan is GRANTED.

DATED this 24" day of January, 2003.

" ¢KICHARD T. ST. CLATR
‘ DISTRICT JUDGE

SIXTH ORDER ON PENDING MOTIONS 3
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CERTIFICATE OF SERVICE
I hereby certify that on the é?qi day of January, 2003, I
certify that a true and correct copy of the foregoing document
was mailed, telefaxed or hand delivered to the following

persons:

John N, Bach

P. 0. Box 101

Driggs, ID 83422

Telefax Nos. 626-441~6673

208-354~-8303 (TELEFAX & MAIL)

Alva Harris

P. C. Box 479

Shelley, ID 83274

Telefax No. 208-357-3448 {TELEFAX & MAIL)

Galen Woelk
Runyan & Woelk, P,C.

P.0O. 533
Driggs, ID 83422
Telefax No. 208~354-888¢ {TELEFAX & MATIL)
RONALD LONGMORE
Clerk ;%'Court
Deputy Court Clerk
SIXTH ORDER ON PENDING MOTIONS 4
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STAN NICKELL

P.O. BOX 145 FEL -
TETONIA, 1D 83452 ‘ iL hZ’,“
208-456-2649 -
Defendant in Pro Se JAN 2“2@
MA&%%%%%&&@H%T

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TETON

JOHN N. BACH,

FPlaintiff, Case No.: CR~02-208

vs. ANSWER
KATHERINE D, MILLER, aka,

KATHERINE M, MILLER, Individually

& dba R.E.M., and CACHE RANCH,

ATVA A. HARRIS, Individually &

dba SCONA, INC., & sham entity,
JACK LEE McLEAN, BOB FITZGERALD,
Individually & dba CACHE RANCH,

OLY COLESEN, BOB BAGLEY & MAE BAGLEY,
Husband & wife, BLAKE LYLE,
Individually & dba GRANDE BODY &
PATNT, GALEN WOELK & CODY RUNYAN,
Individually & dba RUNYAN & WOELK,
ANN~TOY BROUGHTON, WAYNE DAWSON,
MARK LIPONIS, EARL HAMLIN,

STAN NICKELL, BRET & DEENA R. HILL,
DOES 1 through 30, Inclusive,

Defendants.

e e . et et ot e Nt ettt et et et el ot St e i et et

COMES NOW the Defendant, STAN NICKELL, pro se and
answers Plaintiff’s First Amended Complaint as follows:

befendant denies each and every allegation made by the
Plaintiff, Jovan WNicholas Bachovich aka John N. Bach, in

the above indicated Complaint.

ANSWER i
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WHEREFORE, Defendant prays that the Plaintiff taking
nothing thereunder and that the Complaint be dismissed with

prejudice.

]
DATED this /9 day of {Qiicqiu— , 2003.
vl ‘ Y

A

STAN NICKELL, pro se

Stan Nicke¥l,. pid se

ANSWER 2

000194



FILED IN CHAMBERS
at Idaho Falls
Bonneville County
Honorable Richard T. $t. Clair

Da}e 39, 05
Time |« ds

Deputy Clerk 25

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DRISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE CCUNTY OF TETON

JOHN N. BACH,

Plaintiff,

Case No. CvV-02-208
V.

KATHERINE D. MILLER aka
KATHERINE M. MILLER, ALVA '

HARRIS, Individually & dba SEVENTH ORDER
SCONA, INC.,JACK LEE McLEAN, BOB ON PENDING MOTIONS
FITZGERALD, OLE OLSON, BOR
BAGLEY & MAE BAGLEY, huskband and
wife, BLAKE LYLE, Individually
and dba GRAND TOWING, GALEN
WOELK and CODY RUNYAN,
Individually & dba RU;N;YAN &
WOELK, ANN-TOY BROUGHTON, WAYNE
DAWSON, MARK LIPONIS, EARL
HAMLIN, STAN NICKELL, BRET HILL
& DEENA r. HILL, and DOES 1
through 30, Inclusive,

Defendants.

Pending before the Court are the fcllowing motions:

{1) defendant Scona, Inc.’s and defendant Jack Lee McLean’s

1

motion to dismiss® Bach’s first amended complaint under Rule

! Although the motion also lists Targhee Powder Emporium, Inc., Ltd. and
Unltd. as moving parties, those purported entities are not named plaintiffs
or named defendants in any pleadings in this action.

SEVENTH ORDER ON PENDING MOTIONS 1
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12{b)(8), I.R.C.P., and motion for Rule 1l(a) (1), I.R.C.P.,
sanctions against Bach, served January 21, 2003; and

{2} defendant Miller’s motion to dismiss Rach’s first
amended complaint under Rule 12 (b)(8), I.R.C.P., filed on
January 22, 2003.

The motions were supported by affidavits having attached
thereto various pleadings and orders from the court records of
the United State District Court for the District of Idaho in a

case entitled John N. Bach v. Teton County, et. al., CV-01-266-

E~TGN, and of the Seventh Judicial District Court for the State

of Idaho in a case entitled Katherine Miller v. Vasa N. Bach

Family Trust, John N. Bach Successor Trustee, CV-01-1%1. For the

purpose of deciding these pending motion, pursuant to Rule 201,
IT.R.E., this Court shall take judicial notice of the facts
contained in sald court records in said cases.

NOW THEREFORE, IT IS HEREBY ORDERED that the parties file
with this Court in this case file in Teton County, with copies
provided the assigned district Judge in chambers in Bonneville
County, legible and complete copies of all such documents in the
aforesaid court records which the parties wish this Court to
consider in ruling on the pending motions not later than

February 14, 2003. In other words, this Court does not intend to

SEVENTH ORDER ON PENDING MOTIONS 2
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independently research the court records in the two referenced

cases.

DATED this 29" day of January, 2003.

el

/;‘f/’?éHARD T. ST. CLAIR
5,,,.-' IS

TRICT JUDGE

SEVENTH ORDER ON PENDING MOTIONS 3
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CERTIFICATE OF SERVICE
T hereby certify that on the 1 day of January, 2003, I
certify that a true and correct copy of the foregoing document

was mailled, telefaxed or hand delivered to the following

PeErsons:

John N. Bach
P. 0. Box 101
Driggs, ID B3422
Telefax Nos. 626~441-6673
208~-354-8303 {(TELEFAX & MAIL)

Alva Harris

P. O. Box 479

Shelley, 1D 83274

Telefax No. 208-357-3448 (TELEFAX & MAIL)

Galen Woelk
Runyan & Woelk, P.C.

P.C. 533
Driggs, 1D 83422
Telefax No. 208-354-8886 {TELEFAYX & MATIL)
RONALD LONGMORE
Clerk of Court
5N
Deputy Court Clerk
SEVENTH ORDER ON PENDING MOTIONS 4
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JOHN N. BACH

1858 &. Buelid Avenue
San Marino, CA 91108
Tal: (626) 799~3146
Plaintiff Pro Se

SEVENTH JUDICIAL DISTRICT COURT, IDAHO, TETON COUNTY

JOHN N. BACH, CASE NO: CV 02-208

Plaintiff, PLAINTIFF JOEN N, BACH'S
MEMORANDUM OF OBJECTIONS &
‘ : OPPOSITION TO DEFENDANTS
7. IN DEFAULT (THE DAWSON'S)
CMOTION TO SET ASIDE DEFFAULT
& TO STRIKE THE AFFIDAVIT OF

KATHERINE D, .MILLER, aka JARED HARRIS OFFERED PURPORTEDLY
KATHERINE M. MILLER, et al. © IN SUPPORT THEREOF: and PLAINTIFF'S
‘ MOTION FOR SANCTIONS, ETC.

‘ {ERCP, Rule 1L2(f), 1ll(a) (1) &
Defendants. '55(c) .and 60(d) (6)
/ A TFULL HEARING IS REQUESTED.

Plaintiff JOHN N. BACH does. submit his memorandum brief of
objectiéns and opposition to defendants WAYNE & DONNA DAWSON'S
Motion to Set Aside their entry of default, does further move
hereby to strike said motions and all other motions filed herein
by said DAWSONS and their attorney JARED HARRIS, and further,
moves for sanctions against all said defendants and their counsel,

I. OBJECTIONS TO DAWSONS' MOTION TC SET ASIDE DEFAULT.

Since said motion is solely based on the affidavit of Jared
Eartisr said affidavit is both factually and legally insufficient
aﬁ& inadeguate to giﬁe this court any basis or discretion to consider
let alone hear and rule upon said defendants® motion. Jared Harris'
affidavit is wholly nonspecific, falling to give any factual showing
of good cause or basis under Rule 55(¢) and Rule 60(b) (?). Defendants
DAWSON were clearly serVed both personally under IRCP, Rule 4(d) (2)
at their Chico home, CA., on December 20, 2002. Both an affidavit of

Pt's Obj/Opp to DIfs DRWSONS' Mtn to Set Aside Default, etc. p. 1.
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CINDY L. MILLER who did such personal service and that of plaintiff
are on file herein, which clearlv reguired said deféndants' entry
of default. Attached hereto, is a blank copy of the SUMMONS issued
on September 27; 2002 on the FIRST AMENDED COMPLAINT, which SUMMONS
was identically served on the DAWSON except for the insertion of
their complete names. As further clearly stated on said SUMMONS

so served on each of the DAWSONS, they were.itwice each told::

n

« «THE COURT MAY ENTER A JUDGMENT AGAINST YOU WITHOUT FURTHER

NOTICE UNLESS YOU RESPONDE WITHIN 20 DAYS, 'READ THE INFORMATION
BELOW.

YOU ARE HERERY NOTIFIED, that in order to defend this lawsuit
an appropriate 3ritten.response must be filed with the above
designated court within TWENTY (20) day after service of this
SUMMONS you. If you fail to so respond the court may enter

judgment against you as demanded by Plaintiff in the FIRST
AMENDED COMPLAINT.

A copv of the FIRST AMENDED COMPLAINT is served with this
Summons, "

Wayne Dawson 1is a retired physical education professor from
Chico State University and Donna Dawson, holds a PHD and does special
classes for the Paradise Unified School District. Both have been
sued before and know that said 20 days is mandatory to file an
answer and defend against the FIRST AMENDED COMPLAINT.

Jared Harris' affidavit fails to specify the exact date he
was contacted by each of the Dawsons. fails to state what good
and meritorious defense each of them have to said FIRST AMENDED
COMPLAINT, fails to disclose that both said defendants were named
as creditors in JOHEN BACH's Chapter 13 bankruptcy and they and all
their claims were discharged therein against him; Harris' affidavit
fails to further state, that the Dawson's are barred not only by
the statute of limitations as to any of the properties the DAWSONS,
along with Alva Harris, Kathy Miller, Jack McLean, Mark Liponis and

Scona, Inc., have stolen from plaintiff by void WARRANTY DEEDS and
PH's Obi/Opp to Dis DAWSONS® Mtn to Set Aside Default, eto, P, 2,
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void and further fraudulent QUIT CLAIMS DEEDS.
attached hereto, are copies of the following letters
which bear on the utter lack of any meritorioys defenses by
either of the DAWSONS; -
1. netter of October 22, 1998, from Roy C. Moulton.

2. Letter of January.10, 200l from Alva Harris on behalf
of Ratherine Miller, *to Wright Law Office with Alva
Harris'® personal handwritten message to "Kathy Miller"
also further signed by/as " lva A, Harris." {This letter
was defendant JOHN N, BACH's admitted EXHIBIT 11a
in that action broudght by Kathy Miller against him,
Teton CV 01-59, which was dismissed with prejudice on
May 16, 2002,

3. Plaintiff's January 23, 2003 letter to the Dawsons
apprising them that their entries of default have
been filed and offering to settle plaintiff's claims.
No response was received whatsoever from the Dawsons to
this. letter. (The letter is incorrect that the DAWSONS
were served on a Saturday, Dec. 21, 2002; they were
served the date before on a Friday, Dec. 20, 2002.)

Thus, the DAWSONS for over 44 days, made absolutely no effort
to appear before this court, and on February 3, 2003, when Jared
Harris' said motions were sent to this Court, they further failed
to comply with the pro#isions of Rule 55{c) and 60(b) which both
ules reguire detailed factual showing of compliance with Rule 60 (b)
and secondly, the admissible, rele%ant and relied upon which facts,
which, if established at trial would constitute a meritorious defense,

since if there is no real justiciable controversy, it is an idle

act to set aside the entry of default. ‘Reeﬁes,v. Wisenor, 102 Idaho 271,

629 P.2d 667 (1981); 'Baldwin v. Baldwin, 114 Idaho 525, 757 P2d

1244 (ct. App. 1988)

But said defendants have further failed to notice or set any
date of~hearing on said motion or any of their other specious motions,
and utterly fail to state under what specific subparagraphs of Rule
60 (b) they are relying upon based on Jared Harris® affidavit, Sea

Pullin ¥v. City of Kimberly, 100 Idaho 34, 592 P2d 849 (1979) (Rule

Pt's Cbj/Opp to Dfs DAWSONS' Mtn to Set Bside Default, etc. P, 3.
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69 (b) (1) and 60.(b) (6) ‘are mutudlly exclusive provisions, such that
a ground, for reiief.asserted,‘f@lling.fairly‘under.GO(b)(l) cannot
be granted under 60.(b)(6).)

Plaintiff objects to all the foregoing glaring deficiencies
of the DAWSONS' motion and offéred'affidéﬁit'in support thereof,
and moves to strike the entire motion and such affidavit of Jared
Harris, as irrelevant and wholly without merit. Rule 12{(g).

IT, OBJECTIONS TO DAWSONS' MOTION TO SET ASIDE ENTRY OF

DEFAULT; and FOR SANCTIONS AGAINST DAWSONS & THEIR COUNSEL.

It is bromidically stated in numerous cases that said motion
lies within the discretion of the court; however, such discretion

mugt reguire the DAWSONS' strict compliance with Rule 55 (c) and what-

ever subparagraph or subparagraphs of Rule 60(b) which the DAWSONS must

have exactingly cited. As to the latter rule, they have failed both
to cite the specific. subparagraph of Rule 60(b) and failed to meet
thé required showing factually, via relevant and admissible facts.
Even the court in considering the stated policy of faVoring a trial
on the merifs, such is appropriete if & clear showing has been made of
meritorious defenses and further, the court must perceive and apply
the distinction whether. said defehdants knowingly and arrogantly
failed to take affirmatiﬁe.steps to protect their defense and own
case or because they clearly misperceived the intent of the twice

given warning and notice of entry of default judgment after 20 days

from service upon them;SchraufnagelfV;'Quiﬁowskie 113 Tdaho 747,

747 P.2d 775 (Ct. App. 1987)

when defendant fails to show/present meritorious defense, such def-

Pt's Ob3/0pp to Dfs DAWSONS® Mer to Set Aside Default, etc. P. 4.
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@ndantslhave not established "good cause" either under Rule 55 (c)
nérrRule 60(b), for setting aside the default. Nor does said
defendants' other motiohs, to wit, to dismiss for the utterly
specious basis pérnRulesl2(b) {5) of plaintiff not obtaining an
order to perscnally serﬁe the DAWSONS' in California; such
argument is contemptous of the power, let along intelligence
of this Court. Such argument of purportedly lack of personal
service is utterly without merit and frivolous. 8Said defendants
DAWSONS® counsel,rJare&'Harris, reasonable research and reading
of the annotated cases under I.C. 5-508, would have clearly dfisvlosed
per the "Complier*gz notes. This section was made a rule of proce~
dure and practice for the courts of Idaho by order of the
Supreme Court promulgated March 19, 1951 .which order was re-

gscinded by order of the Supreme Court promulgated October 24,
1974, effective January 1, 1975. [over 28 years agol]

The subject matter of at least a part of this section
appears to have been aborgated, affected or covered by Idaho
Rules of Civil Procedure, Rules 4(e){l) and 4(e)(2)."
But just a further reading of the low number of annotated cases,

would have revealed B.B.P. Ass'n v. Cedgna Airxcraft Co., 91 Idaho

259, 420 P2d 134 (1966), holding that there is no necessity of
verification and affidavit where the outofstate defendant has been
personally served and thus has had actual notice of the action.
Mpreover, Alva A. Harris has been a undisclosed agent for the

bAWSONS’ along with Jack McLean, Mark Liponis and even Kathy Miller, who

have been the DAWSONS' agent, coprincipals and cocongpirators, partners,

that they c¢ould have been serﬁed, any of them, individually, as

degignated agent for the DAWSONS. See Skillern v. Ward, 79 Idaho 350

317 P24 1050 (1957 Plaintiff®s motion for sanctions will bhe addres-—

CERTIFICATE O F SERVICE BY MAIL/FAX

I certify this date, Feh. 11, 2003, I did mail
copies to each of the attorneys of recoxd herein, &
faxed a cppy to Judge St. Claiyr, this date;

Pt's Obj/Opp to DAWSONS'™ Mtn to set Aside
Default, etc, P. 5, ng(}g(}g‘




JOHN N,

BACH

1858 5. Buclid Avenue
San Marino, CA 91108
Tel: (626) 799-314¢6
{(Seasonal: P.O. Box 101
Driggs, Idaho 83422

Tel:

{208} 354-8303

Plaintiff Pro Se

JOHN N. BACH,

SEVENTH JUDICIAL DISTRICT COURT, STATE OF IDAHO
IN AND FOR THE COUNTY OF TETON

CASE NO: CV 02~208
Plaintiff,

SUMMONS ON FIRST

AMENDED COMPLAINT

KATHERINE D. MILLER, aka

KATHERINE M. MILLER, Individually

& dba R.E.M., and CACHE RANCE,

ALVA A. -BARRIS, Individually &

dba SCONA, INC., a sham entity,
JACK LEE McLEAN, BOB FITZGERALD,
Individually & dba CACHE RANCH,

OLY OLESEN, BOB BAGLEY & MAE BAGLEY,
husband and wife, BLAKE LYLE, Indi-
vidually & dba GRANDE TOWING and
also GRANDE BODY & PAINT, GALEN
WOELK, & CODY RUNYAN, Individually

& dba RUNYAN & WOELK, ANN-TOY
BROUGHTON, WAYNE DAWSON, MARK

LIPONIS,

EARL HAMLIN, STAND NICKELL,

BRET & DEENA R. HILL, DOES 1
through 30 Inclusive,

Defendants. /

NOTICE:

YOU HAVE BEEN SUED IN A FIRST AMENDED COMPLAINT BY THE
ABOVE NAMED PLAINTIFF, JOHN N, BACH, THE COURT MAY ENTER
A JUDGMENT AGAINST YOU WITHOUT PURTHER MNOTICE UNLESS YOU

'RESPOND WITHIN 20 DAYS, READ THE INFORMATION BELOW.

YOU ARE HEREBY NOTIFIED, that in order to defend this lawsuit

an appropriate written response must be filed with the above
designated court within TWENTY (20) davs after service of this
SUMMONS on you. If you fail to so respond the court may enter
judagment against you as demanded by the Plaintiff in the FIRST
AMENDED COMPLAINT.

s copy of the FIRST AMENDED COMPLAINT is served with this Summmons.
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vyou Jlwish to seek the advice of representation of any attorney
in this matter, you should do so promptly so that your written
response, if any, may ke filed in time and other legal rights

protected,

An appropriste written response reguires complaince with
Rule 10{a} (1) and other Idaho Rules of Civil Procedure and
shall include:

1. The tile and number of this case,

2. I1If your response is an Answer to the FIRST AMENDED
COMPLEINT, it must contain admisslons or denials of the
separate allegations of the Complaint in Intervention and
other defenses you may- claim.

3. Your signature, wmailing address and telephone number,
or the signature, nailing address and telephone number of your
attorney.

4. Proof of mailing or delivery of a copy of your response
o Intervenor-Complainant as designated above.

To determnine whether you must pay a £iling fee with your
response, contact the Clerk of the above-named court at (208}
354-~-22383.

DATED  this éifif}iay of September, 2002.

CLERK OF THE DISTRICY COURT

ijjzgau;ZéQQZ%/

Deputy Clerk
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Rov C. Moulron

Auorney ar Law
60 Easr Wallace Averue
#.0. Box 634

-y

Driggs. fdaho $3+20

Qctober 22, 1998

Mr. Wayne Dawson
1752 Park Vista Drive
Chico, CA 95928-3147

Re: McLean Family Trust

Dear Mr Dawson.

[ am representing Jack McLean, to assist him in un-domng and re-doing some of the Trust planning
that John Bach did for him, and | am also retained to help him get out of the joint tenancies that
he was talked o by Mr. Bach.

Under ldaho Law, 2 joint tenant has the absolute right in law 1o get out of the terancy  If that can
be done by partitioning (dividing) the property among the tenants. that will be done. If partition is
not available, the Court will order the land sold and the proceeds distributed to each tenant
according to the proportion of ownership [t is hoped thar all joint tenants will cooperate with
Jack in his gerting out of this joint tenancy

The property mm question is owned by the following four entities.

McLean Famly Trust - Undivided /4 Interest
Jack Mclean, Trusiee

Cheyovich Family Trust - Undivided 1/4 Interest
Mitan and Diana Cheyovich, Trustees

Dawson Family Trust - Undivided 174 Interest
Wavne Dawson '

Targhee Powder Emporium. Ltd - Undivided 1.4 Interest
Juhn Bach

Mol bAN FAMILY TRUSE LLTTRN
ST NReER- DD et

-
4
N
i
LI
'JJ
[
O

’, ) c s oae Koot d o O -
Tetephone - (2080 35340548 Hrocsiile! - 2004
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Alva A, Harris
Attorney at Law

P.O. Box 479

Shelley, Ildaho 83274
208-357-3448

Re: Katherine M. Miller
Date: January 10, 2001

Roger B. Wright, Esq.
Wright Law Offices

477 Shoup Avenue

Idaho Falls, Idaho 83402
523-4433

Dear Mr Wright,

This letter confirms our prior telephone conversations and discussion in the
Bonneville County Courthouse concerning my statement that Mrs. Miller desired
an accounting of the funds she issued to your Driggs, Idaho, office on December
12, 1994. '

Prior to early February, 1998, she had only received a Warranty Deed for
40 acres of property purchased from your client, Lovell Harrop. At that time she
discovered in a lawsuit that your firm had issued @ refund checks of her monies
to a Liponis-Emporium Trust Account as per the directions of one John N. Bach.

My client had no idea of what representations were being. made to your
oifice by Mr. Bach in December, 1994. She only knew she was buyin'gf 40 acres of
real property and had been requested to give your office that sum to. pay for the
same, She accordingly issued to your office, znd it deposited i, the suvm of
$110,000.00 via her personal check number 4434. I have enclosed a copy of the
same.

In February, 1998 she obtained a copy of your office checks involving this
matter. A copy of checks numbered 2302, 2303,2304, 2305, and 2307 from
your . Trust Account is enclosed. You see that numbers 2303 and 2307 are issued
to the Liponis-Emporium Trust Account.

" Mr. Kurt Taylor’s warraniy deed, facsimiles dated December 22, 1994,
December 27, 1994, December 28, 1994, and December 30, 1994 reveal that he
knew she was the buyer of 40 acres. He also knew she had deposited the

A AN
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purchase price with him. He did not ask her to siga a ciosmg agmerﬂmt e ‘ﬁ.
not include her in any closing proceedures. Yet he issued iwo checks s p@z‘ &
directions of John N. Bach and received nothing in writing from Katerme M.
Miller. . .

That is why I am requesting an accounting and the production of any
documents signed by her authorizing the dispersal of her funds to anyone other
than her. | :

I your office is unable to document her aunthorization, it is respectiuily
requested that your office issue a check to her for $7250.00.  She would waive
any demand for interest and attorney fees at this time.

She is aware of the fact that your firm and her have both been victimized
by John N. Bach.

Sincerely,

it D,
«é/. - | | Alva A. Harrig
/ v ~—
it o
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Mr. Wayne Dawson and

Mrs. Donna Dawson .

1752 Park Vista bDrive \
Chico, CA 95928

RE: BACH v, Miller, WAYNE DAWSON & DONNA DAWSON, etral.,
. Teton County, Tdaho, Seventh Judicial District Court
Action No: CV 02-208

Mr., and Mrs, Dawson:

Bach of you were wvalidly, personally served with process,
a copy of the summons on the first amended complaint and a
SOpY | of the firkt amended complaint, filed in this action,
September 27, 2002.  Such personal service was made upon each
of vou on Saturday, Deécember 21, 20602, per Idaho Rule of Civil
Procedure, Rule'@(d)(2)”and the Idaho Long Arm Ssrvice Statibes.

You have utterly failed to appear,. answer or defend.dgainst
such FIRST AMENDED COMPLAINT, and I havensw had entries of
default filed/recorded against each of vou jointly and severally.
- These entries of default result in your confesgsing, admitting and
accepting all xelzef damages and other monetary or eguitable
relief which the court will grant me in your absence. You are without
objectlon/lega@ deriial for all the damages each of you and all
other defendants have inflicted upon me.

If you are receiving either legal or personal advice/counsel
from the other defendants, which deféndants herein also inciunde,
Alva A. Barris, Galen Woelk and his partner, Cody Runyan or that
of Roy C. Moulton, I suggest that not only are you ill served
and mistakenly advised by them, but that they have irreconcilable
confliicts of 1nterests, to adequately and professionally so
serve. you. But such is your choice.

Besides, glVlng you notice of the aforesaid facts and status,
I am hereby presenting an offer of settlement under Idaho Civil
Rules of Evidence, which offer, is once only in time and restric-
tion, and must be accepted by each of you within seven (7) calendar
days from date hereof: Such offer is made with an attempt to
resolve our differencs and get on with our respective lives; the
terms are: (1) You will immediatély, by warranty and grant deeds
copvey to me all your original and all present interests in the
Peacock Investment and also the 8.5%+/~acres adjacent/contiguous to
195 M. Hwy.33 along with all mineral, water and any other rights
and claims; (2) You will immediately sign per the form I present
a complete assignment of all rights, claims, indemnification, hold-
harmless or any other &laims against all other defendants in this
action, their insurance companidés, all liahilities polzcles per
which you have any coverage £png the lnjurles caused me via the
current action; (3) Both of you will sign a complete letter of
apology, retraction and invalidation of all accusations, critieisms,
- 8lander or libel which vou have continued to piblikhior disseminate
dgainst or about me, and a further written statement that wou will
make no further similar or other related disparaging statements:
and (4)You along with myself will execute a COVENANT AGREEMENT,
that shat you continue in good faifh, to honor and abide by the
foregoing germs, and I will seek n urth%r da reli
redress from you in this action or-ang, kil gm?ﬁ f% bta %Eerein,

A / i

DATED: January 23, 2003 (00209 UF7) AJanir,

\5

I .
JHHN N BACH
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_ JAN 2 2 2003
Alva A. Harris TETONGO,
Atiorney at Law RAAGIETRATIE CHOUET
171 South Emerson
P.O. Box 479
Shelley, idaho 83274
(208) 357-3448
ISB # 968
Attorney for Defendants Harris, Fitzgerald, Lyle and Olson
Now appearing for Defendanis MclLean, Scona, Inc. and Targhee Powder
Emporium, Inc., Unitd and Lid.
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TETON
JOHN N. BACH, ) '
) Case No. CV-02-0208
Plaintiff, )
VS. ) APPEARANCE
)
KATHERINE D. MILLER, etal ) MOTION TO DISMISS AND
Defendants. } MOTION FOR SANCTIONS
)

Alva A. Harris, attorney at law, hereby enters his appearance herein jor
and in behalf of Scona, Inc., Jack Lee Mclean, and Targhee Powder Emporium,
Inc., Ltd and Unitd,

COMES NOW all the above named defendants, by and through their aftorney
of record, Alva A. Harris, and respecifully move this Couri under authority of
Rule 12 (b) (8) for its order dismissing the pleading entiiled ;‘First Amended
Complaint” filed on September 27, 2002, and which was allowed tc go forth by
this Court’s Fifth Order filed January 10, 2603. In suppori of this motion these
defendants aitach hereto copies of Orders issued by Judge Thomas G. Nelson in
CV-01-266-E-TGN on December 16, 2002, on July 2, 2002, and June 23, 2002.
This case is still pending. These defendants request the Court 1o take judicial

notice of this federal case and all its Orders.

006210



This motion is based upon the documents and pleadings on file herein
and attached hereto. Testimony is not necessary and the Court is requesied io
rule without a hearing.

These defendanis move for and request Sanctions against John N,
Bach under Rule 11 because this pleading was without any basis in law or fact
and Bach ceriainly is presumed io undersiand ithe meaning of Rule 12 (b)(8)
since he was the plaintiff in said federal case. The allegations of that case are
identical to the allegation in this instance. The Court is requested to take
judicial notice of usual costs in these type actions and award attorney fees of
at least $500.00 as a proper sanction to Mr. Bach.

This motion is based upon the documenis and pleadings on file herein
and attached hereto. Testimony is not necessary and the Court is requested to
rule without a hearing.

DATED this 21 day of January, 2003.

e

7 %
75 /’Z/ ’2-//”/'/“//7 iz

Alva A. Harris
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY that on the 21 day of Januaary, 2003, | served a
true and correct copy of the foregoing document on the following by depositing
the same in the United States mail, with the correct postage thereon, in
envelopes addressed as follows:

Party Served:

John N. Bach, Pro Se

1858 South Euclid Avenue

San Marino, CA 91108
Attorney Served:

Galen Woelk, Esq.

P. O. Box 533

Driggs, Idaho 83422

Alva A. Harris
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U.5. COURTS

IN THE UNITED STATES DISTRICT COURT 15 e 4 pa 2: 5%

FOR THE DISTRICT OF IDAHO
JOHN N. BACH, )
) No. CV-01-266-E-TGN
Plaintiff, )
) ORDER
v. )
)
TETON COUNTY, et al., ) |
)
Defendants. ) \
) \

Pending before the Court is Plaintiff’s motion for an order(s) vacating this
Court’s orders of June 25, 2002, and Juty 25, 2002, seeking leave to respond to the
order of June 25, 2002, and seeking leave to file a second amended complaint
(Docket No. 278). Also pending is the remainder of the Teton County Defendants’
Motion to Dismiss (Docket No. 178). See Order of June 25, 2002 (Docket
No. 242). Also before the Court are the questions of whether to exercise
jurisdiction over Plaintiff’s pendent state law claims and the dismissai of wother
defendants not previously dismissed.

Pursuant to Local Civil Rule 7.1(d)(4), the Court finds that these issues may

be resolved without oral argument and, therefore, will be decided on the

submissions by the parties. For the reasons set forth in this order, the Court grants

the Plaintiff’s motion in part and denies it in part, and grants the Defendants’

£
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motion in part and denies it in part.
"1

Plaintiff requested leave to file further briefing in support of his motion. The
court notes that it granted Plaintiff an extension (Docket No. 279) to file further
briefing and that he has done so, filing three briefs in support of his motion:
Docket Nos. 280, 281, and 283, The court has considered those filings.

Plaintiff also requests that the court vacate its prior orders and that it allow
him to file a second amended complaint. Plaintiff’s request to file a second
amended complaint will be addressed along with the Teton County Defendants’
Motion to Dismiss. The Court denies Plaintiff’s request that the Court vacate its
prior orders for the reasons set forth below.

In suppoi*t of his argument for‘vacation, Plaintiff makes three assertions.
First, he asserts that the Court has imposed heightened pleading requirements on
him. Plaintiff is incorrect. As the Court explained in its order of March 7, 2002
(Docket No. 155), even though he is pro se, Plaintiff is bound by the;éd;eral Rules
of Civil Procedure and by federal law. Plaintiff’s initial complaint Was SO
confusing and conclusory as to preclude the defendants from understanding the
charges against them. Accordingly, the Court offered Plaintif{ the opportunity to

amend his complaint and offered some guidance on how he might simplify and

e
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improve it. See Docket No. 155. The Plaintiff made some minimal improvements.
Unfortunately, however, he did not simiplify or clarify his pleadings. Citing several
paragraphs ﬁ;om his amended complaint; Plaintiff asserts that he has satisfied his
pleading obligations. As quoted, the portions read as follows:

Plaintiff’s verified Amended Complaint has specifically averred
as to the TETON COUNTY DEFENDANTS have:

“. .. acted/acting under ‘color of law, custom, practice, patterns
of racketeeering [sic] activities, via their respective individual
and public positions, employment or arrangements, as a union
and/or group of individuals associated in fact,” separately with
and for TETON COUNTY, IDAHO. . .acted in multiple
conspiracies, with each other, and all other defendants/grouping
of defendants, and in further joint ventures, enterprises,
common purposes, pursuits and mutual agencies, and pursuant
to official policies, actions, non-actions and rejections,
deliberately, intentional, maliciously indifferent and with
invidious discriminatory animust, [sic] custom, practices, etc.,
toward plaintiff to violate his constitutional and statutory rights
as stated herein. .. .” (Para. 3)

As to the MILLER-McLEAN defendants it 1s specifically
averred:
“The defendants named j) through x) from or about
September 1, 1999 have joined the enterprise, patterns of
racketeering, unlawful activities and further, conspired, both
individually collectively and as another group of individuals
associated in fact, with ali other defendants 1n all groupings to
destroy plaintiff’s real-personal properties and interfere in
plaintiff’s contactual, [sic] business and prospective economic
relations, interests and opportunities, and committed and
threaten, stil {sic] threaten, to commit crimes of violence against
plaintiff in violations of the state of Idaho and the United States,

3
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having further attempted and conspir« 150 to do. . .” (Par. 4,
sub. 2)

(Docket No. 280) The inadequacy of tlllese alleg: ons is readily apparent. The
terms “vague and conclusory” fully describe whet “laintiff said. The phrase “short
and plain statement” does not. Accordingly, havir 1 afforded Plaintiff the |
c;pportlmity”to fix the problem, and having offered him advice on how he might do
SO, thé Court diSﬁiSSCd those portions of Plaintif” amended complaint that were
vague and conclusory. See Docket No. 241. The “ourt stands by its dismiésal.

Second, Plamtiff argues that the Court sho'ti | have allowed him to amend his
complaint a second time in order to allow him to i1 :lude Bret and Deena Hill as
defendants, in place of Brad and Susan Hill. Inth amended complaint, Plaintiff
alleged that Brad and Susan Hill purchased prope: * from Defendants Scona, Inc.,
Harris, and Christensen following a tax lien sale. * ow there 1s some question as to
whether Bret aﬁd Deena Hill actually purchased t + property. The Court denies
Plaintiff’s request to add Bret and Deena Hill to th. Complaint as doing so would
be futile.

The Court’s previous orders (see Docket No. 241 and 259) have dismissed
Plaintiff’s claims relating to the tax lien sale. The « ismissals included Scona, Inc.,
Alva Hairis, and Tom Christensen, who were allew d to be purchasers from the
United States. The individuals who purchased the roperty from the original

4
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purchasers, whoever they are, are entitled to dismis: a!
same reasons as were the original purchasers. Accerd
dismissed with prejudice as to Brad and Susan Hill
prejudice as to Bret and Deena Hill if Plaintiff werc 2!
allowing Plaintiff to add Bret and Deena Hill as nai ¢
and the Court denies the Plaintiff’s request.

Third, Plaintiff complains that the Court’s dism

who were not timely served was inappropriate. By v

(Docket No. 269), the Court noted that proofs of sesv:
number of named defendants and referred Plaintiff o
Federal Rules of Civil Procedure. Plaintiff was giv 7
cause why the action should not be dismissed as to »
accepted Plaintiff’s belated response (Docket No. 2 77
did not show cause for his failure to serve the other
that one defendant, Mary Sarrone, had been served !
Sarr;:)ne filed an answer on April 22, 2002 (Docket I

Plaintiff now argues that the Court was incorrat

‘ Mary Sarrone’s name is spelled “Saror ="

by the proper spelling hereafter.
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»f Plamtiff’s claims for the
1gly, the action shall be
would be dismissed with
ywed to add them. Thus,

defendants would be futile,

:sal of several defendants
or dated August 12, 2002

> had not been filed as to a
e requirements of Rule 4,
1e opportunity to show

& defendants. The Court

In that response, Plaintiff

andants; he only claimed

untiff is correct as Ms.
167).!

that the time for service had

ind she will be referred to




expired when 1t issued its August 12 order. He assert:

them on even the amended complaint.” [$ic].

hat “there 1s still time serve

Plaintiff is mistaken. Rule 4(m) provides, in ps

If service of the summons and complaint is n 1t
within 120 days after the filing of the complain
motion or on it own initiative after notice to the

the action without prejudice . . . provided thar i

good cause for the failure, the court shall exten:
for an appropriate period. (emphasis added)

The Amended Complaint was filed on April &,
Pursuant fo Rule 6, the 120 days began to run on Apni
of2002. The 219th day of 2002 was August 7 (99 111
last daﬁr of the service period was August 7. Plaintiif
extension of time, he has not shown cause for his duic
the defendants in quesﬁon.2 Accordingly, pursuant tc
dismiss the complaint without prejudice as to the rem
August 12, 2002, order who have not otherwise becn -

are Louis Gaylor, Lyie Blake, Mark Liponis, Siobh:n

2 The Court notes that the Plaintiff has ».

serve the defendants listed in the order. He has not

6
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jJaintiff, shall dismiss
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the time for service

)02 (Docket No. 163).

9, which was the 99th day
120 equals 219). Thus, the
1s not requested an
and he still has not served
~ule 4, the Court shall
ning defendants listed in its
smissed. Those“;’de'fendants

{cNally, and Stan Nickell.

had more than 240 days to
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The Court now turns to the Tetori County Defendants’ Motion to Dismiss
(Docket No. 178) and to Plaintiff’s request for leave to file a second amended
coﬁplaint. In the order of June 25, 2002, the Court dismissed several claims
against the Teton County defendants. It left open the possibility that Plaintiff had
stated a § 19_-83 claim against Teton County and several of the Tetén County
de.fend”ants, Those defendants now move to dismiss the § 1983 claim.

| Plaiﬂfiff makes the following allegations regarding the § 1983 claim in his
amended complaint. In Paragraph 18, he alleges that Laura Lowry, the Teton
County prosecutor; Ryan Kaufman, the sheriff;, and Colin Luke, a Teton County
magistrate judge, agreed “not to investigate, prosecute or allow any citizens arrests
to be made by plaintiff” of other, private defendants (Fitzgerald and Oleson), and
that “until [a] civil action was filed and reached issuing a court order as to
plaintiff’s properties, his title, own‘ership and exclusive current possesion [sic] of

et

such lands and personalty or improvements thereon, would not be protected . . . .”
'ﬁT 1 8

According to the Plaintiff, the alleged agreement led to a failure fo engage in
a “true effort [or] attempt to conduct a meaningful investigation” of the alleged

poisoning of his horse, see § 20. Plaintiff’s amended complaint also suggests,
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thoﬁgh it does not say so explicitly, that the Agreement led to a failure to respond
téa 911 call on an unspecified date “fof assistance in making a citizen’s arrest” of
Fitzgerald and Oleson. See 9 18 (“Plaintiff called 911 for assistance in making a
citizen’s arrest . . . but has been told by Sheriff Ryan Kaufman, Laura Lowry,
dei)uties Hammond and Dewey that per agreement reach {sic] between Kaufman,
Lowry and- Colin Luke . . . that they agreed not to investigate, prosecute or allow
any citizens arrests to be made by plaintiff. . ). Fitzgerald and Oleson, he alleges,
had “repeatedly . . . trespassed” on his property and had engaged in various sorts of
criminal behavior, from destruction of property to assault. Plaintiff does not
specify precisely what events led to his attempt to execute a citizen’s arrest and to
call 911.

| The allegations that perhaps might support a § 1983 claim do not include the
other Teton County defendants Lavell Johnson, Brent Robson, Mark Trupp, Dave
Trapp, ;iny Calderwood, Fileen Hammon, James Dewey, and Dave Oveson.
Having given Plaimntiff the opportunity to re-state his claims, the Court‘:nterprets
the absence of any allegations that would support a § 1983 claim against these
defendants as telling. Accordingly, the action is dismissed with prejudice as to

those defendants.

The question thus remains whether Plaintiff has stated a claim against




Kaﬁfman, Lowery, and Luke.”? Plaintiff has not pleaded his claim adequately at this
point. However, his pleadings suggest that he might be able to do so. Accordingly,
after discussing the problems with the current claim, and the requirements of equal
protection claims generally, the Court will dismiss the claim without pre}udicé,
allowing Plaintiff to re-file his claim against Kauffman, Lowery, Luke, and Teton
County yet ggain, if, after consideration, he believes that he has a valid claim
against them.

To allege a § 1983 claim, a plaintiff must show: “(1) that a person acting
under color of state law committed the conduct at issue, and (2) that the conduétﬁ
deprived the ciaimant of some right, privilege, or immunity protected by the
constitution of the laws of the United States.”

The Plaintiff has satisfied the first requirement with regard to Kauffman, but
not with regard to Lowery or Luke. Plaintiff has not alleged that Luke or Lowery

engaged in any action or inaction, under color of state law, that damaged the

=

3 To the extent Plaintiff alleges that the three actors’ agreement 1s part

of a policy of Teton County of refusing to aid non-Mormons, he may also have a
claim against the County. See Fairley v. Luman, 281 F.3d 913, 917 (9th Cir. 2002).
The County is not liable for its employees’ actions under a theory of respondeat

superior. See, ¢.g., Monell v. Dept. of Soc. Serv. of N.Y. City, 436 U.S. 658 (1978).
However, it may be liable for official, discriminatory policies. See Fairley, 281
F.3d at 918 (defining “policy™).

4

Samuel v. Michaud, 980 F. Supp. 1381, 1396 (D. Id.), ¢ff 'd 129 F.3d
127 (9th Cir. 1997) (internal quotation marks omitted).

9

000221




Plaintiff or that they had anything to do with law enforcement’s failure adequately
to investigate the death of his horse or respond to his 911 call. He has only alleged
that they agreed to deprive him of his rights to protect his property. An agreement
among several County officials not to protect him provides some support for the
thepry that the County had a policy that it would not protect him. However, the
meré él_legatién that the agreement existed, without any allegation that individual
defé.ndants, acting pursuant to the agreement, caused the Plaintiff harm, does not
suffice to state a claim under § 1983 against those individual defendants, excc%pt
under a conspiracy theory.” Accordingly, Plaintiff’s amended complaint fails to
meet the first requirement of § 1983 against Luke or Lowery, except to the extent it
may be read to allege a conspiracy.

As for the second requirement, the question becomes: What constitutional
right, privilege, or immunity does Plaintiff allege has been violated? Plaintiff
alleges violations of his rights under the First, Third, Fourth, Sixth, Seventh,

Eighth, Ninth, Thirteenth, and Fourteenth Amendments. See § 25. Taking as

favorable a view of the amended complaint as possible, the Court concludes that

i Plaintiff does state that he “was not to call [Teton County Officials] to

conduct any investigations, make arrests, or initiate prosecutions.” 9 20. This
suggests that he may have attempted to solicit the help of the prosecutor. If that is
the case, he should so specify.

10
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Plaintiff may have a claim under the Fourteenth Amendment’s equal protection
clause.’

In order to state a claim for a violation of equal protection, plaintiff must
“show intentional discrimination against him because of menﬁbership in a particular
class, not merely that he was treated unfairly as an individual.”” Portions of
Plaintiff’s coﬁlplaint suggest that Plaintiff believes that County officials have
discriminated against him because he is not a member of the L.D.S. church. He
might, therefore, state an equal protectipn claim based on his religious beliefs. At
this point, Plaintiff has not claimed that the alleged agreement was “at least in part
‘because of,”” his non-membership in the L.D.S. church.® If he can do so in good
faith, he can meet the initial requirements of an equal protection claim. Thus, his
amended complaint suggests the possibility of, but does not actually state, an equal
protection violation.

Next, Plaintiff must have suffered damages from the alleged agreement. At

this point, Plaintiff has not identified precisely what damages he suffered. He

suggests that the “sheriff’s office [gave] free reign” to Fitzgerald and Oleson to

6 To the extent Plaintiff can allege that he has been denied access to the

courts, he may also have a due process claim.

7 See Samuels, 980 F. Supp. at 1399 (internal quotation marks omitted).

’ 1d.
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terrorize hiﬁ. Thus, he may be able to allege that damages from the sheriff’s
allegéd inacfibn include the alleged trespasses and destruétion of .property
pire\fidusly aﬁeged including the alleged poisoning of his horse. Similarly,
assummg that Plamtlff is indeed alleging that the police failed to respond to his 91 1
call or calls, he may have sustained some damage from the failure, though at this
pomf he doés ﬁot specify it. In addition to identifying damages, if Plaintiff re-files,
he should 1dent1fy what relief he seeks w1th respect to this claim in particular.

| For‘the foregoing reasons, the Court will dismiss Plaintiff’s § 1983 claim
withoilt prejudice and with leave to re-file. If Plaintiff wishes to re-file the
§ 1983 claim, he may do so, but only against the following parties: Kauffiman,
Lowery, Luke, and Teton County. He may also re-file claims against those
individuals dismissed Witﬁout prejudice. However, the Court wishes to reiterate its
pre.viic‘sus advice.

N In order to provide the defendants and the court with an understanding of his
claims, Plaintiff should be mindful of the mandate of Rule 8, Federal I:ules of Civil
Procedure, that each claim consist of a short, plain statement. Plaintiff is
encouraged to avoid “legalisms” and to use plain English, set out n short,
declarative sentences. Plaintiff should specify which defendant and which facts

correspond to each count rather than alleging facts and asserting claims against

12
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gfo*ups of defendants. Plaint: {f should also give dates wherever possible (for
example, the dates of the alleged 911 calls). |

The court is aware that Plaintiff has had legal training and feels confident
that hé has the ability to comnly with the Federal Rules. The court is also aware,
however, that Plaintiff’s complaints to date have been unnecessarily lengthy,
conclusory, é,nd repetitious w hile, at the same time, devoid of necessary and
available facts. Up until now, the court has not imposed a length requirement on
the Plaintiff’s filings. It is now time to do so. The Plaintiff’s much-narrowed
second amended complaint shall not exceed twenty pages. With headers, footers,
aﬁd margins of at least one innch, it will ideally be even less than twenty pages and
shall comply with the format ing requirements imposed by the Idaho Local Rules.
See Id. L.R. 5. The Court no:es that, pursuant to Idaho Local Rules, Plaintiff may
not refer back to prior pleadiigs. Seeld. L.R. 15.1. Thus, if and when he files the
very-much narrowed, second amended complaint envisioned in this order, it must
be free-standing. i

Plaintiff should take note that, having suggested how to fix the problems first
with his complaint and now vith his amended complaint, and having given him
several opportunities to fix the problems, the Court will have few reservations

about dismissing his complaint with prejudice for failure to comply with Rule 8 if
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he fails to comply with the Court’s instructions this time.
| I

In Count 10, Plaintiff asserts a pendent claim under the Idaho racketeering
statute, Idaho Code §§ 18-7802 through -7805, against all of the defendants named
in lhis amended complaint. In Count 11, Plaintiff is apparently attempting to assert
a pendent state t.ort claim against all of the named defendants as well, although that
is not entirely clear.

This Court has supplemental jurisdiction over state law claims that form part
of the same case or controversy as the federal claims.” Under § 1367(c), the Court
may decline to entertain supplemental jurisdiction over state law claims on several
bases. The usual one is when all claims have been dismissed. Exceptional
circumstances present a basis for dismissing claims as well. These claims present
exceptional circumstances under § 1367(c){4).

All federal claims have not been dismissed in this and prior orders, but the
great bulk of them have been, and many defendants have been dismiss‘;d. Only a

small fraction of the parties and federal claims Plaintiff was attempting to pursue in

this action are now possibly viable against only a small number of remaining

defendants.

? 28 U.S.C. § 1367(a).

14
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Further, the Court takes judicial notice of the fact that Plaintiff has filed a

s e X

case in state district court in Teton County, No. CV-02-208, against a number of
the samev parties, and asserting some of the claims that Plaintiff attempted to assert
in this case. There are also several other state court cases pending involving Mr.
Bach and-happenings in and around Teton County. In order to avoid jurisdictional
conflict bet\%feen this Court and the state courts, to allow the state courts to have the
4
opportunity to rule on state law claims and to simplify the instant matter for the i
Court and remaining litigants, this Court dechines to exercise supplemental

jurisdiction over Plaintiff’s pendent state law claims. -

As described above, this case presents exceptional circumstances, pursuant
to § 1367(c)(4). Accordingly, the Court declines to exercise supplemental
jurisdiction over Plaintiff’s state law claims. Thosc claims will be dismissed

without prejudice.

V. i

Scattered throughout the amended complaint are the names of defendants

who have not previously been dismissed from the action. Their status needs to be

addressed.

A.  Sarone, Beatty, and Stewart

Mary Sarone is mentioned in paragraph 4(x) as “Mary Sarrone, individually
15

000227



& dba Aunty B n’s,‘Driggs, ID.” She is not otherwise mentioned in the amended
complaint. |

Terrina Peatty 1s mentioned in paragraph 4(y) as “formerly of Victor, ID.,
believed to Be in New Mexico.” The only other mention of her is in paragraph 15
asa defendant in an earﬁer case.

John J. Stewart is mentioned in paragraph 4(z)'° as “River Heights, Utah[,]
and Tetonia, I3 He is mentioned in paragraph 12 as a “high priest LDS
writer . . .,’; among other things. He is also mentioned in paragraph 16 as being a
party to an app-al before the Idaho Supreme Court.

These al'egations are clearly inadequate to state a claim against any of those
defendants for ‘he reasons stated in the order of June 25, 200}2 (Docket No. 241).
Sincé the action has been dismissed as to the other defendants included in the
allegations whizh include these defendants,'' the action shall be dismissed with
prejﬁdice as to cach of them.

B.  Clint Calderwood

Mr. Calderwood is described in paragraph 3(h) as the son of Jay

' Actually delineated “x” in amended complaint, but it will construed as
a typographical error.
1

1981).

Se Silverton v. Department of Treasury, 644 F.2d 1341, 1345 (9™ Cir.

16
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Calderwood, “a coperpetrator, conspirator and actor with his father.” He is not
otherwise mentioned in the amended complaint. Since the action was dismissed as
to Jay Calderwood in the order of June 25, 2002, it should also be dismissed as to
~ Clint Caldci::;fwood.E2

C.  Tom Christensen

Mr. Christensen is mentioned in paragraph 4(1) along with Alva Harris as an
“alter ego of Scona, Inc.,” among other things. He is mentioned in p&ragraph 14 as
a purchaser of Bach’s property at the tax sale. Again, in paragraph 21 he is
mentioned as being involved in the sale to Brad and Susan Hill. Since other
persons and entities involved in the purchase at the tax lien sale have previously
been dismissed, Mr. Christensen should also be dismissed."

D.  Peter Estay

Mr. Estay is mentioned in paragraph 12 (pages 12 and 13) of the amended
complaint as, among other things, “a federal felon,” the brother of Laura Lowry,
and a Mormon. None of these allegations mention any official positio; or use of
state law to injure Plaintiff. Since the action has been dismissed as to most, if not

all, of the other defendants in the group where Mr. Estay is mentioned, the action

= id.
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shall be disrhissed as to him also.' |

E.  Casey and Shawn (Sean) Fitzlgeraid, and Oly Oleson

The Fitzgeralds and Mr. Oleson are mentioned in paragraph 18 as
participating in trespassing on Plaintiff’s property. There are no allegations, as to
any of thelﬁ, that anything they did was under color of state law or that they had or
were exercising any official position. The action shall be dismissed as to each of

them.?

ORDER
Aécordingly, the Teton County Defendants’ Motion to Dismiss (Docket No.
178) shall be and hereby is GRANTED, with prejudice, as to all the moving
defendants except Ryan Keuffman, Laura Lowery, Colin Luke, and Teton County.
The action is dismissed with prejudice as to Defendants Lavell Johnson, Brent
Robson, Mark Trupp, Dave Trapp, Jay Calderwood, Eileen Hammon, James
Dewey, and Dave Oveson. As to Defendants Kauffman, Lowery, Lukz, ahd Teton

County, the Motion to Dismiss shall be and hereby is GRANTED without

prejudice and with leave to re-file.

Y1
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1 prejudice and with leave to re-file.

The action 18 hereby DISMISSED with prejudice as to Defendants Mary
Sarone, Terrina Beatty, John J. Stewart, Clint Calderwood, Tom Christensen, Peter
Estay, Casey Fitzgerald, Shawn (Sean) Fitzgerald, Oly Oleson, Brad Hill, and
Susan Hill

Plainﬁff” s motion for an order(s) vacating this Court’s orders of June 25,
2002, and July 25, 2002, seeking leave to respond to the order of June 25, 2002,
and seeking leave fo file a second amended complaint (Docket No. 278) shall be
and hereby is DENIED, except that his request to be granted leave to file a second
amended complaint is GRANTED in part, as Iimited by this order. Plaintiff has
twenty-eight (28) days from the date of this order in which to file a second
amended complaint which complies with this order.

The Amended Complaint 1s DISMISSED without prejudice as to

Defendants Louis Gaylor, Lyle Blake, Mark Lipois, Siobhan McNally, and Stan

Nickell.

Finally, Plaintiff’s pendent state law claims shall be and hereby are

DISMISSED without prejudice.
It is the Court’s understanding that two motions are still pending;

(1) Defendants Harris, Shan, Perry, and Homer’s motion for vexatious litigant

19

000231



rmiy s
'...“\:'nltl‘i,} [T ETEN (WA ]

MITRICT OF DARO

JUN 25 2002

M. REC'D
LODGED FILED

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO
JOHN N. BACH, )
' ) No. CV-01-266-E-TGN

Plamtiff, )

) ORDER
V. )
‘ )
TETON COUNTY, et al., )
)
Defendants. )
)

The Court has today entered an order addressing the pending motions.
Because the action was dismissed as to many defendants, it is appropriate to
withdfaﬁr the scheduling order previously entered. This will allow the parties
remaining in the case to consider what needs to be done after the Court considers
the furfher briefing invited herein. The scheduimg order of March 22, 2002,
(docket No. 157) is VACATED and all scheduled conferences are cancelled.

1. The Court denied dismissal as to some of the “Teton County
Defendants” because it appears that a claim under § 1983 may have been stated.
Defendants Teton County, Laura Lowry, Lavell Johnson, Brent Robson, Mark
Trupp, Dave Trapp, Jay Calderwood, Eileen Hammon, James Dewey, and Dave

Oveson, and any other defendants m the law enforcement or prosecuting attorney
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groups as described in paragraph 3 of the Amended Complaint, are requested to ﬁle
a Brief or briefs not to exceed fifteen (1 5)‘ pages, addressing specifically and only
-whether the Amended Complaint, particularly but not limited to paragraph 18,
sufﬁoiently ailegés a claim upon which relief could be granted to survive a motion to
dismiss. The brief(s) shaﬂ be filed within twenty-one (21) days of the date of this
order. Plaintiff may file one response brief not to exceed fifteen (15) pages within
twenty-one ('21’) days of service of defendants’ brief(s). Reply brief(s) of not fnore
than ten (10) pages may be filed within fourteen (14) days of service of Plaintiff’s
brief.

2. The Court dismissed the claims against the United States based on
laches and res judicata. Defendants other than the United States were included in
the claims in Case No. 98-CV-383-E-BJG! which were the basis of the laches
decision. If those defendants have valid laches or res judicata defenses as to some

or all of Plaintiff’s claims, it would save time and energy to address those defenses

at an early point in the proceedings.

! Bach v. Mason, 190 FRD 567 (D. Idaho 1999), aff'd 2001 WL
177179 (9% Cir. (Jdaho)) (mem.), cert. denied, 122 S.Ct. 818 (2002).

2
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Defendants Alva Harris, Scona, Inc., and any other defendants who claim to
be within the res judicata or laches effect of the decision in Case No. 98-CV-383-E-
EJG are invited to file é brief or briefs not to exceed fifteen (15) pages in length,
within twenty.-on@ (21) das/s of the date of this order, addressing their position on
whether defenses of laches or res judicata or other defenses are available to them as
a result of the dismissal of Case No. 98-CV-383-E-EJG.

Plaintiff may file one response brief not to exceed fifteen (15) pages within
twenty-one (21) days of service of defendant’s brief. A reply brief(s) not to exceed
ten (10) pages may be filed within fourteen (14) days of service of Plamtiff’s brief.

3. The Court’s order of May 16, 2002, (docket No. 218) which demied the
motions to dismiss which accompanied the answers of certain unrepresented parties
is hereby VACATED, and those MOTIONS ARE REINSTATED. Plaintiff is
directed to sl;ow cause why those motions should not be granted. The showing
should be in the form of a brief which shall not exceed fifteen (15) pages and shall
be filed within twenty-one (21) days of the date of this order. Any defendants
affected by Plaiﬁtiff s showing may file a brief of like length within twenty-one (21)

days of service of Plaintiff’s brief. Plaintiff may file a response not to exceed ten



(10) pages within fourteen (14) days of service of defendants’ brief, if any. This
paragraph does not apply to those defendants who filed such motions who were
dismissed by the order entered today. Those defendants are: Jack Webb, Mary
Langdon, Gary Blake, Jan Blake, and Ann-Toy Broughton.

IT IS SO ORDERED.

DATED thisoZs Zéay of June, 2002.

.

THOMAS G. NELSON
United States Circuit Judge
Sitting by Designation
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IN THE UNITED STATES DISTRICT COURT 2L 2T py g

FOR THE DISTRICT OF IDAHO

JOHN N. BACH, _
, No. CV-01-266-E-TGN
Plainyiff,
ORDER

V"

TETCUN COUNTY, et al,,

R ot e el et e - .o .

Defendants,

—

On May 16, 2002, he Court entered an order denving a number of motions
for jucigment on the plea: ings without prejudice to later renewal (docket No. 218),
On Ju e 25, 2002, the co wt emered an order (docket No. 242) withdrawing its
order 3 May 16, 2002, = d reinstating the motions for judgment on the pleadings.
The court also ordered P datifT to show cause within twenty-one cays why thoss
motio 1s should not be g nted. Plaintiff has not fled anvthing i regpense to the
Court ¢ order.

THEREFORE, IT S HERERY ORDERED that the Second Arnended
Complaint be DISMISS! O WI'TH PREJUDICE as to each and all of the foltowing

delencants:
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Nugmbzr Party

168 | Harrop, Lovell & Lorraine

169 Melshes, Mark

170 Bergmever, Morl

172 Brink, Roger

176 Runyar, Kathy

181 Byers, Frank

187 Mitler, Kathering M,
Mclean, Jack L.
Ehrler, Paula

188 Harriz, Alva A,
' Scona, nc,
Targhee Powder Emportum, Inc.
Targhee Powder Emporium, Unltd,

Targhee Powder Emporiun, Ltd.

189 Dawson, Wayne & [Donna
191 Blair, Kenneth & Harlene
196 Ferris, Russell

204 Kemstra, Benjamin

209 Levandoski, Jan

210 Hamblir, Earl

211  Fitzgera'd, Bob

212 _ fohnson. Lavell

213 Curtis, Lowell

214 Blackmar, Bruce

't is now unnecessary © consider the Motion for Sumimary Judgmen: filed

2



by Merk Melehes (docker No. 249) and the objections by LDrefendants Kethy
Runy:n and Roger Brink (dociket No. 254). Accordingly, the motion and the

ohject ons are each DENIRED as moot.

DATED this ':2‘7‘%/t day of July, 2002 /

THOM AS G M&L SON
United States Clrewtf Judge
Sitting by Degignation
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JOHN N. BACH ) . .
1858 S. Euclid Avenue Fgﬁs? ;gé
San Marino, CA 91108 N
Teél: {(626) 799~3146 TBICNLO,
Plaintiff Pro Se MAGHSTRATE COURT

SEVENTH JUDICIAL DISTRICT COURT, IDAHO, TETCON COUNTY

JOHN N. BACH, CASE NO: CV 02-208

Plaintiff, PLAINTIFF JOHN N. BACH'S
"MEMORANDUM BRIEF RE OBJECTIONS

i : & OPPOSITION TO DEFENDANTS DAWSONS'
v. ' MOTION TO DISMISS PER RULE 12(b) (5);
- & PLAINTIFF'S MOTIONS FOR SANCTIONS
L IRCP, Rule 1l(a)(l) & INHERENT POWER
KATHERINE D. MILLER, aka OF COURT.
KATHERINE M, MILLER, et al.

A FULL HEARING IS8 REQUESTED:
Defendants.

/

Plaintiff JOHN N. BACE does submit this MEMORANDUM BRIEF

RE ORJECTIONS AND OPPOSITION TO DEFENDANTS DAWSONS'™ MOTION TO
DISMISS PER IRCP, Rule 12{B)}(5); and IN SUPPORT OF HIS MOTION
MADE EHEREBY FOR SANCTIONS, AGAINST SATID DEFENDANTS AND THEIR COU-
NSEL, JARED HARRIS, per IRCP, Rule ll(a}(l) and the Inherent power
of this court to control it's proceedings and processes.
T. PLAINTIFF INCORPORATES ALL HIS OTHER MEMORANDUM OF OBJECTIONS

AND OPPOSITION TO DEFENDANTS DAWSONS' OTHER MOTION TO

SET ASIDE DEFAULT AND TO DISQUALIFY JUDGE ST. CLAIR, ALL

OF WHICH DEFENDANTS DAWSONS' MOTIONS ARE UTTERLY WITHOUT

- MERIT AS IS THIS MOTION TO DISMISS.

The above title point and argument is not repeated herxein, ex~
cept to reaffirm that all of the DAWSONS' motions are utterly without
merit and are brougl: without standing, capacity or right of appear-
ance herein, having deliberatelv defaulted and failed to meet the
foundational reguirements of Rule 55{c}) and 606(b), citing no subpara-

garphs thereof, nor any relevant, admissible or meeting of eviden-

tiary showing of good cause to set aside their defaults entered herein,

000240
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Ag stated in obijection and opposition by plaintiff in his
mem&ran@um‘to defendants DAWSONS' motion to set aside, default,
pages 2-~5, plaintiff has persconally served said defendants per
IRCP, Rule 4(e) (2): moreoé@r, their motion to dismiss cannot be
heard, nor considered, nor as well can their attempt at their
bogus disqualification of Judge St. Clair, until their defaults
are set aside, and such "good cause for even considering setting
agide said defaults has not been and cannot be shown. But most
significantly, TI.C. 5-508 does not reguire any order to he obtained
to serve the DAWSONS, as they haﬁe been perscnally served at their
residence in California, which they admitted as having occurred.

B.B.P. Ass'n v. Cessna Alrcraft Co., 91 Idaho 259, 420 P24 134.

See also "Complier Notesg" to annotatlions under I.C. 5-508.
Defendants DAWSON attempt to construct a house of nonexisgtent

cards and reasons for their intentional and deliberate failures

in making a timely appearance, and such misrepresentations of

the law and their further deceptive omissions of accurate and

relevant cases citations, should cause this Court more than just

concern; it should cause this court to strike and dismiss all

of their motions and impose drastic sanctions, specifically, con-

firming the entries of their default and finding of liabilities

and all culpabilities to plaintiff for damages, quiet title and

other eguitable relief sought.

o
\\ \ /ﬂ w;ij//4é§
DATED: February 11, 2003 ‘7/ / [ﬂ
AV /N

JOHN N. BACH,
Flaintiff Pro Se

CERTIFICATE OF SERVICE BY MAIL/FAX: I the undersigned, certify

that on this date, Feb. 11, 2003, I did mail a copy of this document

to each of the counsel of record, Galen Woelk, Alva A. Harris and

Jared Harris, and did further fax a copy of this document to Judge

St. Clair at Idaho Falls, Bonneville County fourthbuse, /o/bf his

A= ;

clerk, Marlene. . | }}% jﬁ"Cﬂy

G00o241 ./ !ﬁﬁif\
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JOHN N, BACH

1858 8, Buclid Aqenue
San Marino, CA 91108
Tel: (626) 799-3146
Plaintiff Pro Se/Per

SEVENTH JUDICIAY. DISTRICT COURT, IDAHO, TETON COUNTY

JOHN N, BACH, CASE NO: CV 02-208
PLAINTIFF JOHN N. BACH'S MOTION
TO STRIKE AND QUASH DEFENDANTS'
Plaintiff, . DAWSONS' MOTION TO DISQUALIFY
THE HONORABLE RICHARD T. ST. CLAIR,
IRCP, Rule 40(d) (1); and FOR SANC-
Ve TIONS AGAINST DAWSONS & THEIR COUN~
SEL, JARED HARRIS, IRCP, RULE 11 (a)

(1) & INHERENT POWERS OF THE COURT.
KATHERINE D, MILLER, aka

KATHERINE M, MILLER, et al., S
"'A FULL HEARING IS REQUESTED

Defendants.

Plaintiff JOHN N. BACH, does move thig Honorable court for
an ORDER STRIKING, QUASHING AND DENYING Defendant Wayne Dawson's
and Donna Dawson's attempted Motion to Disqualify the Honprable
Richard T. St. Clair per the pxoﬁisions of I.R.C.P., Rule 40(4d) (1),
on each and all of the bagis cited/adﬁanoed hereinafter. Sanctions
are sought against both defendants and thier counsel, Jared Harris,
rastricting them from £iling any further motions hereéin, as said
defendants' defaults have been entered and, further sanctions of
via an ORDER entered by thée court fidding that both defendants
Wayne and Donna Dawson are liablé on all basis and claims presented
and encompassed in plaintiff®s FIRST AMENDED COMPLAINT, that they
along with all other named defendants, are further the legal and
proximate causes, material and significant in causing and inflicting

the damages, injuries and losses sought to be remedied or awarded

plaintiff. In addition, Cosi? $5($529 .00 should be awarded plaintiff.
: 4
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Defendants DAWSONS are precluded from bringing or even £iling

sald motion for disqualificatdon in thate

1. Until: their defanlts have been heaxrd, they have no
standing or capacities to bring such motion, as not only
are they in default but their purported motion to D.Q. is
woefully, late, as they had to have filed such, if approp-
riate on the 2lst day after they had been served. IRCP,
Rule 40({d) (1) {A), requiring service or haﬁing received
a copy of the chQlaint,c$ﬁmmons and order of assighment.

In this regard;'Jared Harris was faxed on Jan. 14, 2003,

By the Clerk's office a docket entry list which revealled
that Judge St; Clair had been assigned and entered orders
on contested applications for preliminary injunction,
contempt and modifications of injunction, etc. Even, if
from Jan. 14, 2003, DAWSONS were to have any time to file
said specious and frivolous D.Q. motdoni they further failed
sto f£file ¥& within 7 days from Jan. 14 or no later than Jan.
21, but they intentionally waived and relinguished all
basis to even have a motioh made per Rule 60(b) to file

it later, as they did on Feb. 3 or 4th, 2003.

2., Under Rule 40{(&) (1) (D) ,nif the DAWSONS €ould be considered
new parties joined in, they had 14 days from haying appeared
within 20 days after serﬁicerﬂsuch 20th day being through
Januvary ¢, 2003, and 14 days thereafter, if they had
filed their first responsive pleading, through January 23,
2003, but their motions to set aside default, and other
motions are not responsiﬁe pleadings; they are bogus motions
which cannot giﬁe this court Jjurisdiction or basis for any
D.Q. of Judge St. Clairu;?h%y are again late in such filing.

UQOA43
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3. Under Rule 40(d) (1) (B) the DAWSONS are multiple parties
who haﬁe‘éufficieht interest in common with Jack McLean,
Alva A, Harris, Katherine Miller and Mark Liponis, other
named defendants herein;'and.saiﬂ‘defendants have more
than Waiﬁed, are estoppéd and guasi estopped along with
the DAWSONS from bringing any D.0Q. without cause against
Judge St. Clair. A hearing on Buch sufficient interest
in common although seemingly to be held, should require
the burden of going forward and the burden of persuasion
being upon the DAWSONS to show by clear convincing evidence
that they have an ad%erse interest to each of said défendants
or any other defendants herein, which the DAWSONS cannot so
prove., The DAWSONS have not set nor requested even a hearing!
4, Defendant Miller haﬁing made an applicatdon to modify the
preliminary injunction, having been represented at the hearing
on the issuance of the preliminary injunction by Alva Harris
and on the modification application by Galen Woelk, which appli-
cation was denied, she and said other defendants along with
the DAWSONS® haVe had at least three (3) 1f not more changes
and bites at the apple of D.Q.'ing of Judge St. Clair. See

Alunet v. Bear Lake Grazing Co. 119 Idaho 979. 8;2 B24 286

(1989) modified on other grounds 119 Idaho 946, 812 P24 253 {iu©

(1991); Jones v. State, 125 Idaho 294, 870 P2d 1, cert den.

513 U.S. 838 (1994)

5. The DAWSONS have not even met the regquired showing to set
aside the#ir default entries as they have no meritorius defenses
& their attempted D.Q. of Judge St. Clair is vexatious and to

cause unnecessary delays, greater expense to plaintiff, etc.

Pt's Min to Strike/Ouash Dis DAWSONS' Mtn to D) Judge St. Clair; & for Snctns, etc. P.3.
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6. Clearly, the DAWSONS' and all their counsel, Al#a B,
Harris, Galen Woelk and now Jared Harris, have sought
to obstruct the“procééses of this Court, it's oxders
especially_the'Scheduliné ORDER issued herein, to which
no objections by any defendants or their counsel have
been made and nor haﬁe they brought any order per Rule
60 (b) to modifiy or excuse them from said orders oxr
to be allowed somehow herein to eﬁen.file said D.Q.
motion. Alva A, Harris, it will be recalled, made a motion
to consolidate another action and then withdrew it, and
during the hearing on plaintiff's application for prelim-
ary injunctioh, made mention of the fact, that an action
brought by DAWSON and M&Lean, now in federal court, he will
allow to remain there, but Alﬁa A, Harris, representing bhoth
DAWSON & MeLean, therein as plaintiff has been most delinguent
and intentionally failed to prosecute said action, as well
as three (3) other actions assigned to Judge Shindirling, which

face dismissals for lack of diligent prosecution.

7. 8aid motion by the DAWSONS is in flagrant and maliciously
intentional violation of 40(d) (1) {A) as it is more than
patently made "to hinder, delay or obstruct the administration
of justice, Plaintiff will be fi%ing shortly motions to com-
pel production of documents which both Alva A. Harris and Galen

Woelk deliberately refused to produce on Feb. 10, 2003.

DATED: Feb. 11, 2003 NN %éiﬁrﬁ>4/ /égﬁzjg\
~ 7
\ L
N2

JOHN M. BACH, Plaintiff

000245 Pro Se/Per

CERTIFICATE OF SERVICE BY MAIL/FAX: I the undersigned certify

that on this date, Feb. 11, 2003, I did mail a copy of the foregeing
document to each counsel of record, to wit, ALva Harry n Woelk

& Jared Harris & faxed a copy to Judge St. Clai%%f% E?Z k, Ct. House.
Pt's Mtn to Strike, etc, DAWSONS D.Q. Mtn, etc P. 4, WS
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HtO a-ma.

IN THE DISTRICT COURT OF THE SREVENTH JUDICTAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TETON

JOHN W. BACH,

Plaintiff,

Case No, CV-02-208
vE.

KATHERINE D. MILLER aka
KATHERINE M. MILLER, ALVA
HARKIS, Individually & dba EIGHTH ORDER
SCONA, INC., JACK LEE McLEAN, ON FPENDING MOTIONS
ROB FITZGERALD, OLE OLSON, BOB
BAGLEY & MAE BRAGLEY, husband and
wife, BLARE LYLE, Individually
and dba GRAND TOWING, GALEN
WOELK and CODY RUNYAN,
Individually & dba RUNYAN &
WOELK, ANN-TOY BROUGHTON, WAYNE
DAWSON, MARK LIPONIS, EARIL
HAMLIN, STAMN NICKELL, BRET HILL
& DEENA R. HILL, and DOES 1
through 20, Inclusive,

Defendants.

1. INTRODUCTION

Pending before the Court are the following motions:

ETGHTH ORDER ON PENDING MOTTONS 1

600246
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(1) defendants Harris, Fitzgerald, Lyle, Qlson, Scona, Inc.
and Jack Lee McLean’s motion to dismiss® Bach’s first amended
complaint under Rule 12(b) (8}, I.R.C.P., and motion for Rule
11{a){1), I.R.C.P., sanctions against Bach, served January 21,
2003;

{2) defendant Miller’'s motion to dismiss Bach’s first
amended complaint under Rule 12Z2(b) (8}, I.R.C.P., filed on
January 22, 2003;

{(3) plaintiff Bach’s motions for sanctions under Rule 11,
I.R.C.P., filed on Janvary 27, FPebruvary 5 and 19, 2003, against
Harris, Fitzgerald, Lyle, Olson, Scona, Inc. Jack Lee Mclean,
Miller and Runyan & Woelk for having filed the respective Rule
1Z2{h)(8) motions;

(4) plaintiff Bach's motion o amend scheduling order to
enlarge time to disclose additional expert witnesses through
March 31°°, filed on January 31, 2003;

(51 defendant Miller’s motion [or protective order under
Rule 26(c), JT.R.C.P., to stay discovery until ruling on
previously filed Rule 12(b} (8) motions, filed on February 21,

2003; and

' aithough the motion atso Vists Targhee Powder Dmporiws, Taoe., Ltd, and
Unitd. s moving pariiss, thosse poarportsd chntities are nel named plaintitis
or rawmed delendents in any pleadings in this :oLion,

E1GHTH ORDER ON PENDING MOTIONS Z
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(6} plaintiff Bach’'s motion to compel discovery responses
filed on February 25, 2003, seeking an order reguiring all
defendants to respond to discovery served on January 18th.

The first two molions were supported by affidavits having
attached thereto various pleadings and orders from the court
records of the United State District Court for the District of

Idaho in a case entitled John W. Bach v. Teton County, et. al

rE

CV=01-266~E-TGN, and of the Seventh Judicial District Court far

the State c¢f Idalho in a case entitled Katherine Miller v. Vasa

N. Bach Family Trust, John N. Bach Successor Trustee, (CV-01-191.

On Januvary 27 and February 3 and 5, 2003, Bach filed an
affidavit and two memcorandums in oppesition, with attached
additional copies of pleadings and orders from the court records
in Teton County CVv-01-191 and U.S5.D.C. CV-01-266-E-TGN.

On February 11, 2003, Miller filed additional copies of
pleadings and orders from the court records in Teton Counky CV-
01-191 and U.5.D.C. CV-01-266~E-TGN.

On February 19, Bach filed another memorancdum in opposition
to the Rule 12(b) (8) motions.

All parties interested in these present motions have
requested this Court to take judicial notice of the facts
contained in said court records in said cases. On Januavy 29,

2003, this Court entered its Seventh Order on Pending Motions

EIGHTH ORDER ON PENDING MOTIONS 3
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ruling that it would take judicial notice of both above
mentioned court cases pursuant to Rule 201, I.R.E., so long as
Che parties filed in this case the pleadings and orders they
wanted this Court to read. The parties have now filed all
pleadings and orders they believe are relevant to this Court’s
decision on the pending metions.

Only plaintiff Bach has requested oral argument on the
pending motions, and the other moving parties have waived oral
argument in their motions. No hearing has been schedulied by
Bach. Having read the motions, supporting affidavits and
memoranda, and opposing affidavits and memoranda, it is obvious
that oral argument will not be helpful in deciding the motions.

Ii., ANALYSIS

Rule 12(b) (8), 1I.R.C.P., provides that 3 trial court may
dismiss & civil action where there i3 another action pending
between the same parties for the same cause. Whether to grant
Bern, 133 Idaho 437, 43%, 988 P.2d 211, 213 (1999). Two tests
have been applied to aid the trial court in exercising its
discretion, i. e. whether the other case has gone to judgment S0
that claim preclusion and issue preclusion may bar the second

action, and whether the first action if not progressed 1o

EIGHTH ORDER ON PENDING MOTIONS 4
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Judgment will determine the “whole controversy and settle all

—

1. Hazrris, Fitzgerald, Lyle, Olson, Scona, Inc. and
MelLean's Rule 12 (b} (8) Motion.

The motion filed by defendants Harris, Fitzgerald, Lyle,
Olson, Scona, Inc. and McLean’' s mobtioen is based on orders
entered by 9 Circuit Judge Thomas Nelson (sitting as trial
judge by designation) in U.5.D.C. case (V~01-266~E-TGN on “June
23, July 2, and December 16, 2002.”

Attached to these defendants’ motion are copies of Judge
Nelson’s crders dated June 25, July 25 and December 16, 2002. In
the December 16™ order, Judge Nelson wrote:

Farther, the Court takes judicial notice of the fact
that Plaintiff {Bach] has filed & case in state district
court in Teton County, No CV-0Z-208, against a number of
the same parties, and asserting some¢ of the claims that
plaintiff attempted to assert in this case. There are alsc
several other state court cases pending involving Mr. Bach
and happenings in and arcound Teton County. In order to
avoid jurisdictional confiict betwsen this Court and Lhe
state courts, to allow the state courts to have the
opportunily to rule on state law claims and to simplify the
instant matter for the Couri and remaining litigants, this
Court declines to exercise supplemental Jurisdiction aver
Plaintiff’s pendent state law claims. {Id. at p. 15)

Following Judge Nelson's December 16" order, Bach filed a
second amended complaint in the federal action on January 15,
2003 naming as deafendants only Teton County, Laura Lowery

(county prosecutor), Ryan Kaufman (coeunty sherift), and Colin

ETGHTH ORDER ON PENDING MOTIONS
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Luke (county magistrate judge) seeking relief under federal
claims pursuant to 42 U.3.C. §§ 1983, 1985(2) & {3), and 198¢6.

Since the federal district court has expressed declined to
exercise its supplemental jurisdiction over Bach’s claims
against Harris, Fitzgerald, Lyle, Olson, Scona, Inc. and McLean
in this case, there is no other action pending between Bach and
those defendants. To the extent that Bach’s c<laims in this
action have not been ruled on by Judge Nelson in the July 25,
2002 order, it 1s clear that there will be no judgment on such
claims in U.S.D.C. CV-01-266-E-TGH.

It appears that Judge Nelson’s July 25, 2002 order
dismissed with prejudice certain claims alleged in Bach’s
amended complaint filed on April 10, 2002 in that federal action
against defendants Harris, Fitzgerald, Scona, Inc. and Mclean
because of Bach’'s refusal teo comply with a show cause order
concerning his ambiguous pleading style. (Id. &t pp. 1-2) To the
extent that any dismissed claims were substantially the same
claims as those pending in this case against those five
defendants, Judge’s Nelson’s July 25™ order may have claim or
issue preclusion effect in this case. However, the moving
parties have not cogently argued any factual similarities
between the two pleadings, nor briefed applicable case law

supporting their motion. Preclusion would not apply to Bach’s

EIGHTH ORDER ON PENDING MOTIONS 6
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claims against defendants Lyle and Olson, who were not mentioned

in Judge Nelson’s order, Therefore, this Court must deny said

defendants’ Rule 12(b}) {8} motion.

2. Miller’'s Rule 12 (b} (8) Motion.

The foregoing analysis also applies to Miller’s Rule
12{b) (8) motion based oun the further proceadings in the federal
action. While Miller at least supplied this Court with some of
the pleadings in the cases, as distinguished from the motion by
defendants Harris, Fitzgerald, Lyle, Olson, Scona, Inc. and
McLean, nonetheless, this Court has inadeguate briefing from
Miller to conclude as a maller of law any preclusion effect from
Judge Nelson's July 25, 2002 order as to certain of Bach's
claims in U.5.0D.C. CV-010266-E~TGN dismissed wilh prejudice.
Further not all of Bach’s claims in this action were included in
the April 10, 200Z zmended complaint ruled on by Judge Nelson.

This Court has compared Miller’s complaint against the Vasa
M. Bach Family Trust in Teton County case CV-01-191 and the
amended complaint of Bach sgainst Miller in this action. While
the two actions both seek to guiet title to the same 80 plus
acres in Teton County, Idaho, the parties are not all the same.
Farlier one of the other defendants in this action scought to
consolidate the action in CV-01-1%], but then withdrew the

motion although Bach (who is the named defendant trustee for the

CIGHTH ORDER ON PENDING MOTIONS 7
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Vasa N. Bach Family Trust} stated in open court that he had no
objection to the motion. A judgment in CV-D1-191 will not quiet
title as and between Miller and Bach personally, and it won’t
adjudicate Bach’s damages ¢laims in this action. In shork, CV-
01-191 will not determine the “whole controversy” and settle all
causes of action between Miller and Bach alleged in this action.
Therefore, this Court must deny Miller’s Rule 1Z2(b) (8) motion.

In the event Miller or Bach move to consolidate CV-01-191
with this action, the judgment in this aclion will be binding on
the Vasa N. Bach Family Trust. If they don’t move to
consolidate, it is unlikely that any judgment in that action
will be entered before the current triasl in this action
beginning June 10, 2003, Since CV-01-191 is not currently set
for trial it also would be inappropriate to grant the
alternatively reguested stay.

3. Bach’s Motions for Rule 1l Sanctions.

Rule 11(a) (1), I.R.C.P., focuses on the “signor” of
pleadings, motions, and other <ourt filed documents, who has
made 1lnadequate investigation inte relevant facts and
law before filing the document, usually an attorney representing
a civil litigant. This Rule is to be applied within the Lrial

court’s discretion. ODurrant v. Christensen, 120 Idaho 886, BZ1

P.2d 319 (1991). Rule 1l(a) (1) was intended to be¢ a naryowly

EIGHTH ORDER ON PENDING MOTIONS 3
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used court management tool. See Landvik v. Herbert, 130 idaho

54, 61, 936 P.2d €97, 704 (App.1997).

Bach’s motion filed on January 27™ seeks Rule 11 sanctions
agalnst Miller, but does not specify what sanctions are sought.
Miller did not sign the offending motion, s¢ sanctions under
Rule 11 cannot be granted against Miller.

pach’s motion filed on February 5™ seeks monetary sanctions
and also default judgment be entered against defendants Harris,
Fitzgerald, Lyle, Olson, Scona, Inc. and McLean. However, only
Harris signed the offending motion, s sanctions against non-
signing defendants cannot e granted under Rule 11. Since Bach
is appearing pro se, attorney fees cannol be awarded. Bach made
no showing of any specific expenses incurred because of Lhe
filing of Harris’ Rule 12({b){8) motion. Default judgment against
Harris would nol be appropriate undey Rule 11,

Bach’s motion filed on February 19" seeks Rule 11 sanctions
against Woelk & Runyan. The offending motion was signed by Woelk
on behalf of the lawfirm. However, Bach’s motion does not
specify what sanctions are sought. As stated above atlorney fees
cannot be awarded to a pro se party. No specific expenses
incurred because of the Rule 12 (k) (8) motion are shown. Defaults
or evidentiary sanctions are not appropriate under Rule 11.

4. Bach’s Motion to Amend $Scheduling Order,

EIGHTH ORDER ON PENDING MOTIONS 9
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This moltion seeks to enlarge the Court’s January 31st,
deadline for disclosure of Bach’s expert witnesses until March
317", because the defendants have not responded to his discovery
requests. No objections to this motion were filed by any
defendant. Bach timely named several expert witnesses, but seoeks
leave to add more if necessary after seeing the defendants’
discovery responses. Good cause having been shown by Bach, this
motion for enlargement of time should be granted.

5. Miller’'s Motion for Protective Order.

Miller's motion seeks an order staying Bach's discovery
requests until this Court rules on Miller's Rule 12 (k) (8) motion
on the grounds that if the action is dismissed it would save the
expense of responding. Bach objected to this motion. Apparently,
Miller has neot responded to the Bach’s discovery. Since this
order decides Miller’s Rule 12(b) (8) motion, it moots Miller’s
motion for proteclive order. Miller must now comply with Rules
33 and 34 of the Idaho Rules of Civi)] Procedure.

6. Bach's Motion to Compel Discovery.

Bach’s motion seeks an order under Rule 37, I.R.C.P.,
reqguiring all defendants to serve responses to his discovery
served on January 18", No objection to¢ the motion was filed by
any defendant. Miller’s pending motion for protective order is

sufficient justification for Miller’s not responding belore this

EIGHTH ORDER ON PENDING MOTIONS 10
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Court ruled on Miller’s Rule 12{b)(8) motion. This order now

decides Miller’s two pending motions.

Good cause exists for granting Bach’s motion to compel. ALl
defendants shall comply with Rules 33 and 34, I.R.C.P., and
serve responses to Bach’s discovery not later than March 20,
2Q03.

NOW THEREFORE, IT IS HEREDRY ORDERED that

1. Defendants Harris, FPitzgerald, Lyle, Olson, Scona, Inc.
and McLean’s Rule 1Z(k) (8) motion is NENIED;

2. Defendant Miller's Rule 12(b) (8) motion ig DENIED;

3. Plaintiff Bach’'s three Rule 11 motions for sanctions
are DENIED;

4, Bach’s motion to amend scheduling order to enlarge
deadline for disclosure of plaintiff’s expert witness to March
31, 2003, is GRANTED;

5. Defendant Miller’s motion for protective order under
Rule Z6(c¢) 1s MOOQT;

6. Plaintiff Bach’'s motion tQ‘;Umpei under Rule 37,
I.R.C.P., iz GRANTED, all defendants shall serve responsges Lo
gach’s discovery in compliance with Rules 33 and 34, I.R.C.P.,
not later than March 20, 2003; and.

7. There appear to be othex motions filed with the Clerk

in Teton County that have not been courtesy copied to the

EIGHTH ORDER ON PENDING MOTIONS 11
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undersigned judge at chambers in Bomneville County. If the
parties, or their attorneys, wish to have those motions decided
courtesy copies will need to be sent to the undersigned judge at
605 N. Capital Ave., Idaho Falls, ID 83402, and unless the
motions can be decided without a hearing then a hearing date
will need to be scheduled with Marlene at 208~-529-1340.

DATED this 4%® day of March, 2003.

A

CLATR

ISTRICT JUDGE

EIGHTH ORDER ON PENDING MOTIONS i2
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CRRTIFICATE OF SERVICE
I hereby certify that on the k{“‘day of March, 2003, I
certify that a true and correct copy of the foregoing document
was mailed, telefaxed or hand delivered to the following
persons:

John N. Bach
P. 0. Box 101
Driggs, ID 83422
Telefax Nos., 626-441~6673
208~351-8303 (TELEFAX & MAIL)

Alva Harris

P. Q. Box 479

Shelley, ID 83274

Telefax No. 208-357-3448 (TELEFAX & MAIL}

Galen Woelk
Runyan & Woelk, P.C.

P.O. 533
Driggs, ID 83422
Telefax No. 208-354-8886 (TELEFAX & MATIL)

TerJason 3Coti
P. Q. Box 100
Pocatello, ID 83204
Telefax No. 208-233-1304 (TELEFAX & MATIL)

~Jared Harris
B. 0. Box 577
Blackfeoot, ID 83221
Telefax No. Z208-785-06749 (TELEFAX & MATIL)

RONALD LONGMOERE
Clerk of Court

R/

Deputy Court Clerk
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- IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TETON

AT

N

JOMN N. BACH,
Plaintiff,
Vs,

KATHERINE D. MILLER aka
KATHERINE M. MILLER, ALVA
HARRIS, Individually & dba
SCONA, INC., JACK LEE McLEAN,
BOB FITZGERALD, OLE OLSON, BOB
BAGLEY & MAE BAGLEY, husband and
wife, BLAKE LYLE, Individually
and dba GRAND TOWING, GALEN
WOELK and CODY RUNYAN,
Individually & dba RUNYAN &
WOELK, ANN~TOY BROUGHTON, WAYNE
DAWSON, MAREK LIPONIS, EARL
HAML,IN, STAN NICKELL, BRET HILL
&% DEENA R. HILL, and DOES 1
through 30, Inclusive,

Defendants.

Case No. CV-02-208

NINTH ORDER
ON PENDING MOTIONS

I. INTRODUCTION

Pending before the Court is defendants Wayne and Donna

Dawson’s motion for disqgualification of judge without cause

under Rule 40{d) (1}, I.R.C.E.,

filed on February 4, 2003. The

motion was supported by the affidavit of counsel Jared Harris.

NINTH ORDER ON PENDING MOTIONS
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On February 11, 2003, plaintiff John Bach filed a
memorandum in opposition, motion to strike, and motion for
sanctions under Rule 11, I.R.C.P.

Dawson filed no reply memorandum. No other party filed any
memorandum in support or in opposition. The Dawsons did not
request oral argument. Although plaintiff Bach reguested a
hearing, none was scheduled with the clerk.

Having read the motion, supporting affidavit, and opposing
memorandum, it ls obvious that oral argument will not be helpful
in deciding the motion.

IT. ANALYSIS

1. Dawsons’ Motion for Disqualification Without Cause.

Rule 40(d) (1) {A}, I.R.C.P., provides that any party may
disqgualify one judge by filing a motion for disgualification
without stating any grounds, and if the motion is timely filed
it shall be granted.

Rule 40(d} (1) (D) provides:

If a new party is Jjoined in an action after the time
for disgualification without cause of the presiding judge
or magistrate has passed, the new party shall have the
right to file a motion for disgualification without cause
within fourteen (14) days of the filing date of that part’s
first appearance or from the date when that party’s first
responsive pleading is due, whichever occurs first.

On September 2, 2002, the Court granted defendant Katherine

Miller’s motion for more definite statement, and directed

NINTH ORDER ON PENDING MOTIONS i
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plaintiff Bach to file an amended complaint more clearly stating
the causes of action he sought to plead. On September 27, 2002,
Bach first an amended complaint adding new parties defendant
Dawson.

On December 20, 2002, Bach served the Dawsons with a
summons and copy of the amended complaint. On or before January
14, 2003, the Dawsons employediattorney Jared Harris to
represent them, and Harris telephoned the clerk seeking a copy
of the docket listing. On January 14, 2003, the clerk faxed
Harris a copy of the docket listing through December 9, 2002.
The docket listing showed judge St. Clair as presiding over the
case.

On February 4, 2003, Harris appeared for the Dawsons by
filing the motion fbr disgualification and affidavit, also a
motion to set aside the clerk’s default entered against the
Dawsons, and a motion to dismiss the amended complaint.

Since the Dawsons were served with the summons and amended
complaint on December 20, 2002, Rule 12(a), I.R.C.P., reguired
them to file their first responsive pleading on or before
January 9, 2003. Under Rule 40(d} (1) (D), I.R.C.P., the Dawson’s
last day to file a motion for disqualification without cause was

14 days after January 9%, which was January 23, 2003,

NINTH ORDER ON PENDING MOTIONS 3
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Therefore, the Dawsons’ motion for disqualification filed
on February 4, 2003, was untimely, and must be denied.

2. Bach’s Motions to Strike and for Rule 11 Sanctions.

Rule 12(f), I.R.C.P., permiQs a party toe seek an order
striking from “any pleading any insufficient defense or any
redundant, immaterial, impertinent, or scandalous matter.”
Even assuming Rule 12(f) applies to motions as well as
pleadings, the Dawsons’ motion for disqualification is not a
defense to any pleaded cause of action, nor is it immaterial,
impertinent or scandalous. Therefore, this motion must be
denied.

Rule 11(a) (1), I.R.C.P., focuses on the “signor” of
pleadings, motions, and other court filed documents, who has
made inadequate investigation into relevant facts and
law before filing the document, usually an attorney representing
a civil litigant. This Rule is to be applied within the trial

court’s discretion. Durrant v. Christensen, 120 Idaho 886, 821

P.2d 319 (1991). Rule 1l(a){l) was intended to be a narrowly

used court management tool. See Landvik v. Herbert, 130 Idaho

54, 61, 936 P.2d 697, 704 (Rpp.1997).

Bach’s motion filed on February 11% seeks Rule 11 sanctions
against the Dawsons and theilr attorney Jared Harris. The motion

seeks as sanctions $500.00 and an order prohibiting the Dawsons

NINTH ORDER ON PENDING MOTIONS 4
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from filing other motions. The Dawsons did not sign the
offending motion, so sanctions under Rule 11 cannotf be granted
against the Dawsons. Attorney fees cannot be awarded to a pro se
party. No specific éxpenses incurred because of the Dawsons’
motion for disqualification are shown. Prohibiting the £iling of
motions authorized by the Idaho Rules of Civil Procedure is not
appropriate under Rule 11.

Therefeore, the motion for sanctions must be denied.

NOW THEREFORE, IT IS HEREBY ORDERED that

1. Defendants Dawsons’ Rule 40(d) (1) motion for
disgualification of judge without cause is DENIED:; and

2. Plaintiff Bach’s Rule 12(f) motion to strike and Rule
11 motion for sancticns are DENIED.

DATED this 7% day of March, 2003.

%égzéﬂZ@ﬁﬁéL' ' <
" ®TCHARD T. ST. CLAIR
DISTRICT JUDGE

NINTH ORDER CN PENDING MOTIONS 5
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CERTI®ICATE OF SERVICE

Ay,
I hereby certify that on the fﬂiday of March, 2003, I

certify that a true and correct copy of the foregeing document
was mailed, telefaxed or hand delivered to the following
persons:

John N. Bach
P. O. Box 101
Driggs, ID 83422
Telefax Nos. 626-441-6673
208-354-8303 (TELEFAX & MAIL)

Alva Harris

P. O. Box 479

Shelley, ID 83274

Telefax No. 208-357-3448 (TELEFAX & MAIIL)

Galen Woelk
Runvan & Woelk, P.C.

P.O. 533
Driggs, ID 834272
Telefax No. 208-354-8886 (TELEFAX & MAIL)

Jason Scott

P. 0. Box 100

Pocatello, ID 83204

Telefax No. 208-233-1304 (TELEFAX & MAIL)

Jared Harris

P. O. Box 577

Blackfoot, ID 83221

Telefax No. Z08-785-08749 {

-3
o

LEFAY & MATL)

RONALD LONGMORE
Clerk of Court

d

Deputy Court Clerk
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GALEN WOELK

RUNYAN & WOELK, P.C. = 35 E,,,} (I)ﬁ [
P.0. BOX 533 o
DRIGGS, ID 83422 MaR 17 2003
TELE (208) 354-2244 .
FAX (208) 354-8886 STRIGT COUR
IDAHO STATE BAR #5842

ATTORNEY FOR DEFENDANT

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
COURT OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TETON

JOHN N. BACH,
CASE NO. CvV-02-208

Plaintiff,
ANSWER, COUNTERCLAIM AND
JURY DEMAND OF DEFENDANT
KATHERINE MILLER

V3.

KATHERINE M. MILLER, ebt. al.,
Fee Category: Ilb

Defendant. Filing Fee: $£14.00

KATHERINE M. MILLER,

MILLER THIRD PARTY
COMPLAINT
IT.R.C.P. Rule 14(a)

Third Party Plaintiff
Counterclaimant
Cross Claimant,

VR

VASA N. BACH FAMILY TRUST,

JOHN N. BACH SUCCESSOR TRUSTEE
AND TARGHEE POWDER EMPORIUM, INC.,
(A NON-INCORPORATED ENTITY) ALSO
DOING BUSINESS AS TARGHEE POWDER
EMPORIUM INVESTMENTS, TARGHEE
POWDER EMPORIUM LIMITED, TARGHEE
POWDER EMPORIUM UNLIMITED,
TARGHEE POWDER EMPORIUM A HOLDING
VENTURE OF VASA N.BACHE FAMILY
TRUST, JOHN N. BACH, TRUSTEE,
NOMINEE, CEO,

MILLER CROSS CLAIM/
COUNTERCLAIM
I.R.C.P. Rule 13(a),
13{(g}, 13(h}, L7(d),
19{(a) (1)

Fee Category: Jéb
Filing Fee: $8.00

Third Party Defendant
Involuntary Plaintiffs,
Parties Defendant.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
) and
)
)
)
)
)
)
)
)
)
)
}
)
}
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)
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ANSWER, COUNTERCLAIM AND JURY DEMAND OF DEFENDANT KATHERINE MILLER 1
MILLER THIRD PARTY COMPLAINT LR.CP. RULE 14 (a),
MILLER CROSS CLAIM/COUNTERCLAIM LR.C.P. RULE 13(a), 13(g), 13(h), 17 (), 19{a)(1)
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Defendant Katherine Miller in answer to Plaintiff’s

Complaint, does hereby deny, admit and aver as follows:
FIRST DEFENSE

Plaintiff’s Complaint, and each and every allegation
contained therein, fails to state a claim upon which relief
may be granted as against Defendant.
1. Defendant deniles each and every count and allegation
of the Complaint not specifically admitted herein.
2. Answering paragraph 2i{a) of the Complaint, Defendant
admits she 1s a resident of Tetonia, Idaho, all other
allegations of said paragraph are denied.
3. Answering the second paragraph 5 (a) of the Complaint,
Defendant admits she 1s a record owner of a 110 fooft by %
mile strip of land just south of milepost 138 in Driggs,
Idaho, and that she is the record owner of a 40 acre parcel
of land legally described as Township 5 North, Range 65
East, Section 10: W1/2 S1/4 S5SE1l/4. Defendant specifically
denies any and all other allegations of saild paragraph.
4, Answering both paragraph 38’s of the Complaint,
Defendant admits she initiated an unlawful detainer action
referenced as Teton County Case No. CV: 01~059. Defendant
specifically denies any and all other allegations of said

paragraphs.

ANSWER, COUNTERCLAIM AND JURY DEMAND OF DEFENDANT KATHERINE MILLER 2
MILLER THIRD PARTY COMPLAINT LR.C.P. RULE 14 (a),
MILLER CROSS CLAIM/COUNTERCLAIM LR.C.P. RULE 13(a), 13(g), 13(h), 17 (d), 19(a)(1)
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5. In answering other paragraphs of the Complaint insofar
as they purport in any manner to make direct or indirect
allegations against the Defendant, Defendant specifically
denies such allegations. As to allegations made agalnst
other Defendants which do not make direct or indirect
allegations as against this Defendant, such allegations are
deemed denied for the reason that Defendant does not have
sufficient information to admit or deny the same.
SECOND DEFENSE
The Complaint should be dismissed for £failure to
conform to the reguirements of I.R.C.P. 8{a)(l}), 8(e) (1)
and 9(b).
THIRD DEFENSE
Plaintiff’s claims are barred by the doctrines of res
judicata, judicial estoppel and/or collateral estoppel.
FOURTH DEFENSE
Plaintiff’s claims should be dismissed for the reason
that Plaintiff is without legal capacity to sue, and that
the action is not brought in the name of the real party in
interest.
FIFTH DEFENSE
Plaintiff’s claims are barred by Idaho’s applicable

Statute of Frauds.

ANSWER, COUNTERCLAIM AND JURY DEMAND OF DEFENDANT RATHERINE MILLER 3
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SIXTH DEFENSE
Plaintiff’s claims are barred for faiiure of
consideration.
SEVENTH DEFENSE
Plaintiff’s claims are barred for the reason that his
claims are based in whole or in part wupon his own
fraudulent conduct.
EIGHTH DEFENSE
Plaintiff’s claims are barred for the reason of
illegality.
NINTH DEFENSE
Plaintiff’s Complaint should be dismissed for
insufficiency of process and for insufficient and improper
service of process,
TENTH DEFENSE
Plaintiff’s claims are barred by principles of eguity,
to  include, but not be limited to, estoppel, waiver,
unclean hands and laches.
ELEVENTH DEFENSE
Plaintiff’s claims are Dbarred by the doctrines of
walver, release and assignment.
TWELFTH DEFENSE
The Complaint should ke dismissed for failure to plead

predicate acts with particularity to the extent that the
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Complaint purports to plead RICC c¢laims against the
Defendant.
THIRTEENTH DEFENSE
Plaintiff’s damages, 1if any he suffered, were the
consequence of and/or proximate result of his own actions.
Further, to the extent that Plaintiff has made any claim
against Defendant which constitutes a claim subject to the
rule of comparative negligence, Plaintiff’s negligence 1is
the sole negligent cause of his damages, if any, or is
equal to or greater than the negligence, if any, of
Defendant. Therefore, Plaintiff is barred from recovering
any damages from Defendant.
FOURTEENTH DEFENSE
Plaintiff’s claims for damages, 1if any, are barred by
Defendant’s right to abate a nuisance.
FIFTEENTH DEFENSE
Plaintiff’s damages, 1if any, were caused by the acts
or omissions of third parties, over whom Defendant had no
control.
SIXTEENTH DEFENSE
There are entities and persons, refereed to as Targhee
Powder Emporium, Inc., Targhee Powder Emporium Limited,
Targhee Powder Emporium Unlimited, Targhee Powder Emporium

a holding venture of Vasa N. Bach Family Trust and the Vasa
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N. Bach Family Trust, John N. Bach Successor Trustee, which
are indispensable and necessary pariies to this action, are
the Real  Parties in Interest and required to be
“involuntary plaintiffs” or parties defendant to this
action as their actions arise out of the same transactions
and occurrences that are the subject matter of Bach’s
action, and Miller’s Counterclaim.
REQUEST FOR ATTORNEY FEES

Defendant alleges that the services of Runvan and
Woelk, P.C. have been engaged in the defense cof Plaintiff’s
Complaint and that she is entitled to reasonable attorney
fees from Plaintiff as set by the Court pursuant to Idaho
Code §§ 12—125, 12-121, and I.R.C.P. Rule 54(e).

WHEREFORE, Defendant KATHERINE MILLER prays that
judgment be entered in her favor dismissing the Complaint,
with prejudice, together with costs, attorney fees and such
other relief as the Court may deem appropriate.

JURY DEMAND

Defendant Miller demands a trial by jury on all issues

triable to a jury.

COUNTERCLAIM
Katherine Miller alleges and complains of John Bach as

follows:

ANSWER, COUNTERCLAIM AND JURY DEMAND OF DEFENDANT KATHERINE MILLER 6
MILLER THIRD PARTY COMPLAINT LR.C.P. RULE 14 (a),
MILLER CROSS CLAIM/COUNTERCLAIM 1R.C.P. RULE 13(a), 13(g), 13(h), 17 (), 19(a)(1)

U00270



PRELIMINARY ALLEGATIONS

1. Defendant/Counter~claimant ("“Miller”) is an
individual, residing in Teton Ccunty, Idaho.
2. Plaintiff/Counter-defendant (“Bach”) is an individual
residing in Teton County, Idaho.
3. Jurisdiction and venue properly lie in this state,
district and county, Dbecause, among other things, the
actions, transactions, events and occurrences giving rise
to this action occurred in Teton County, Idahce, and the
real properties subject of this action, as more fully
described below, are located in Teton County, Idaho.
4. The first real property subject of this action 1is
located in Teton County, Idaho, and is more particularly
described as follows and referenced herein as (“Parcel 17):
Township 5 ©North, Range 45 East of the Boise
Meridian, Teton County, Idaho Section 10: W1/2
31/2 SEl/4.
5. The second real property subject of this action is
located in Teton County, Idaho, and is more particularly
described as follows and referenced herein as (“Parcel 27):
Township 5 North, Range 45 East of the Boise
Meridian, Teton County, Idaho Section 10: E1/2
5172 SEL/4.
6. The third real property subject of this action is

located in Teton County, Idaho, and 1is more particularly

described as follows and referenced herein as (“Parcel 37}:
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A part of the S1/2 8Wl/4 Section 11, TWP, O5N.,
RNG., 45E., B.M., Teton County, Idaho, being
further described as : From the SW corner of said
Section 11; thence NOC 027037W, 1214.14 feet along
the western section line to the true point of
beginning: thence NO 027037W, 110.00  feet
further along the western section line to the NW
corner of the 851/2 SWl/4 of Section 11; thence
$89 hK7'557E, 2627.56 feet along the north line of
the §1/2 SWl/4 of Section 11 to a point on the
western right-of-way 1ine of State Highway 33:
thence 30 097277W, 110.00 feet along the western
right-of~way line of State Highway 33 to a point;
thence N89 57’557W, 2627.19 feet to the point of
beginning. Containing 6.63 acres more or less.

The fourth real property subject of this action is

located in Teton County, Idaho, and is more particulariy

described as follows and referenced herein as

A part of the EL/2 S$1/2 8El1/4 of 3Section 10,
Township 5 North, RNG 45 East, Boise Meridian,
Teton County, State of Idaho, described as: From
the NE Corner of the E1/2 S1/2 SE % of said
Section 10; thence West along the North boundary
line of the E1/2 81/2 SE1/4 of said Section 10 to
the NW Corner of the E1/2 51/2 SE % of said
Section 10; thence South along the West Boundary
line of the E1/2 S$S1/2 8E1l/4 of said Section 10,
110 feet; thence East to the BEast Boundary line
of the E1/2 S81/2 SELl/4 of said Section 10; thence
North along the Ekast boundary line of the E1/2
31/2 SE1/4 of said Section 10 to the point of
beginning.

GENERAL ALLEGATIONS

{(“Parcel 47):

2. The allegations set forth above are hereby realleged
and incorporated by this reference, as if fully stated
herein.
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9. On o©or about August 16", 19894, John Bach, acting as
agent for various undisclosed bprincipals referred to as
“Targhee Powder Emporium Inc.” entered into a purchase and
sale agreement to purchase 160 acres from Harrop. A
portion of those 160 acres were those parcels of land
described above as (“Parcels 1, 2, 3 and 4”). Beginning in
November of 1994, Bach alsoc entered into an agency
relationship with Miller to represent Miller’s interests in
the purchase of a parcel of that property contracted for by
Bach with Harrop on August 16%, 1994. During Miller’s
course 0f dealings with Bach, particularly in November and
December of 1994, she had developed a great deal of faith,
trust and confidence in him during and througheout their
course of dealings, and relied upon his advice,
representations and fiduciary duties to her. As reported
to her by Bach, Miller understood at 2all times that she
would be purchasing a forty acre parcel of land for
approximately $120,000.00, and that Mr. Bach’s other
principals, whom remained undisclosed, would be purchasing
a similar and adjoining 40 acre parcel of land for an equal
sum of $120,000.00.

10. On or about December 16, 1994, Miller tendered to the
Wright Law Office, pursuvant to Bach’s instructions, a

$110,000.00 payment for the purchase of what she understood
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was one-half of the contracted purchase price for 80 acres
of land referenced above, to be split between her and
Bach’s other “undisclosed” principals. At all times Bach
represented to Miller that his principals would contribute
an equal amount of the purchase price, in cash.

11. ©On March 16", 1995, Miller tendered, pursuant to
Bach’s instructions, an additional $10,000.00 to “Targhee
Powder Enmporium” for the balance of her purchase of 40
acres of real property. The payment was tendered upon
Bach’s representation that the payment was necessary to
compensate the other Tundisclosed” principals (Targhee
Powder FEmporium) for the additional purchase price they
paid to obtain the 80 acres subsequently to be split
between them and Miller. Unbeknownst to Miller, and
concealed by Bach, the actual purchase price of the entire
80 acres was $105,000.00.

12. On or about May 10", 1995, Harrop sued Bach, Targhee
Powder Emporium and Miller ({CV-95-047) for among other
things, the breach of that contract entered intoc for the
purchase of 160 total acres of land. Bach at all times
advised Miller that he would <represent her property
interests in the lawsuit and that he was a licensed

attorney.
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13. Pursuant to directions given to her by Bach during the
Harrop/Bach lawsuit, Miller tendered an additional
$7,456.73 to the Teton County Clerk on Octcber gt 1996 for
the purchasé of that easement property referenced as
“Parcel 3”7 in paragraph 6 above.
14. Pursuant to settlement agreements and entered into and
orders made by the Court in CV-95-047, Title 1in Teton
County real property was guieted by this Court on September
22™, 1997 as follows:

To Katherine Miller: Township 5 North, Range 45

Fast of the Boise Meridian, Teton County, Idaho

Section 10: W1/2 S81/2 SEl/4. (“Parcel 1)
herein.

To Katherine Miller: 6.63 Acre 110 foot Easement
Strip. (“Parcel 3”) herein.

To Targhee Powder Emporium Inc.: Township 5
North, Range 4% REast of the Boise Meridian, Teton
County, Idaho Section 10: E1l/2 S1/2 SE1/4.
(“"Parcel 27} and (“Parcel 47) herein.

Judge Herndon’s Order Quieting Title to the properties
at issue in this action is attached as Exhibit 1.
15. Before Judge Herndon quieted title on September 22,
1997, Bach specifically disavowed any individual ownership
of any of the real properties specified above, and assigned
any and all rights of CV-85-047 to Katherine Miller. Teton

County Instrument # 144284 is attached as Exhibit 2.
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16. In October, 1997, Miller entered into certain easement
agreements with Targhee Powder Emporium Inc., in order to
insure that Targhee Powder Emporium’s principals and she
were guaranteed access across thelr respective parcels of
land. At that time Miller was still not aware of who the
Targhee Powder Empbxium principals were, or that that she
was in fact one of, 1f not the only the undisclosed
principals referred to as Targhee Powder Emporium, Inc..

17. In approximately November of 2000, Miller discovered
that she had been the sole purchaser fcor value of any and
all of that property titled in the -name of Targhee Powder
Emporium Inc. above, (“Parcels 2, 3 and 4”) that she was
the de facto undisclosed principal of such entity, and that
she had paid the entire purchase price to the Harrop’s for
‘the purchase of such real properties.

18, Because Miller was an undisclosed principal of
Targhee Powder Emporium Inc., she was included as an.
officer of that corporation when 1t was subsequently and
properly incorporated in Idaho. Miller was subsequently
provided by that corporation with individual title to those
properties specified above as (“Parcels 2, 3 and 4”) in
which Targhee Powder FEmporium, Inc. previocusly had any

interest. Those corporate warranty deeds are referenced as
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Instrument #’'sg 141452, 141453 ad 143842 in the Teton County
records, respectively.
19, On May 7“ﬂ 2002, John Bach drafted, executed and
recorded fraudulent warranty deeds deeding those parcels
referenced above as (“Parcels 2, 3 and 47} back €o himself
individually, despite the fact that he never had any
individual claim whatsoever to any of said properties.
Attached as Exhibit 3 is a true and correct copy of that
deed recorded by Bach as Teton County Instrument # 148042.
20. At all times from 1994 to present, Bach has acted as
agent for and on behalf of wvarious trusts and defacto
partnerships, all necessary parties te¢ this action,
referred to as the Vasa N. Bach Family Trust, John N. Bach
Successor Trustee, Targhee Powder Emperium, Inc., Targhee
Powder Emporium Limited, Unlimited, and Targhee Powder
Emporium, a holding venture of the Vasa N. Bach Family
Trust.

FIRST CAUSE OF ACTION

Quiet Title

21. Miller incorporates by this reference all allegations
set forth above, as though fully set forth herein.

22. Based on the facts and circumstances set forth above,
including the  fact that Miller was the de facto

“undisclosed principal” known as “Térghee Powder Emporium,
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Inc.” in all dealings originally undertaken with the
original property owner Harrop, any individual interest
Bach purports to have in the subject properties is adverse
te Millers and without right. Bach has no individual,
legitimate right, title, claim, estate, lien or interest in
or to the subject real properties.

23. Based on the facts set forth above, Millex’s interest
ls superior to any interest Bach has in the subject
properties.

24. Bach occuples and alleges a claim of interest in all
or a pecrtion of the properties and refuses to vacate said
properties, such refusal being deliberate, intentional,
wiliful and designed to damage Miller.

25. Pursuant to the provisions of Idaho Code § 6-401,
Miller is entitled to a decree and order of acuiet title,
decreeing and declaring Miller to be the sole and exclusive
owner of the subject real properties, to the exclusion of
Bach or any of his assigns, holdings or principals, whether
disclosed or undisclosed.

26. Further, and alternatively, Miller is entitled to a
decree acknowledging and enforcing this Court’s previous
September, 1997 order guieting title in the above named

parcels, and particularly, Parcel 1, to these persons or
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entities previously decreed to be the rightful owners

thereof.
SECOND CAUSE OF ACTION

Purchase Money Resulting Trust

27. Miller incorporates by this reference all allegations
set forth above, as though set forth fully herein.

28. As previously alleged, Millexr had paid all
consideration and purchase prices for the properties
d@gcribed in this complaint.

29. By certain warranty deeds, Bach purportedly alleges
that he obtained, though Targhee Powder Emporium, Inc.,
specific interests in all of the above-named parcels of
land in Teton County.

30. Any construed legal title Bach or “Targhee Powder
Emporium, Inc.” could allegedly possess to any of those
portions of property previously conveyed to Targhee Powder
Emporium, Inc. in 1994 through 1997 were in actuality being
held by Bach and/or Targhee Powder Emporium, Inc. in trust
for Miller since Bach and/cr that entity did not pay any of
the purchase price for the properties. Further, Miller had
no donative intent to transfer such properties to either
Bach or Targhee Powder Emporium, Inc..

31. Because o©f the Ifraudulent misrepresentations and

breach of fiducliary trusts Bach asserted over Miller, and
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because Bach asserted that Targhee Powder Emporium, Inc.
consisted of undisclosed principals who were to pay a share
of the purchase price equal to Millers for those parcels of
property described as (“Parcels 2, 3 and 47), Miller lacked
the requisite legal intent necessary to transfer or allow
to be delivered any property interest to Targhee Powder
Emporium, Inc. or John Bach.

32. Further, and alternatively, Miller was the de facto
undisclosed principal known as “Targhee Powder Emporium’,
and any property held in the name of that entity was
rightfully that property belonging to Katherine Miller and
being held in trust for her benefit.

33. As a result of said transfers, Miller has suffered
damages as set forth above, and for the purposes of justice
and equitable relief where there was no intention by Miller
to deliver a permanent or present interest in (“Parcels 2,
3 or 4") to anyone other than herself, and said transfers
being contrary to the intention of Miller who provided all
consideration for the purchase o¢f said properties, and
where fthere is no express or implied, written or verbal
declaration of the trust, a purchase money resulting trust
arises in favor of the individual by whom the purchase

price isg paid, which is Miller.
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THIRD CAUSE OF ACTION
Fraud

34. Millerx realleges and - ilncorporates by reference
Paragraphs 1 through 33.
35. Bach, acting as an agent for Miller and those other
entities referenced in paragraph 20 above, made
representations to Miller about the nature of the purchase
price of the properties specified above that he knew to be
false.
36. Bach made representations to Miller about his agency
relationship with other “undisclosed principals” that he
knew to be false.
37. Bach made representations to Miller about the purchase
price paid by non-existent individuals known as Targhee
Powdeyr Emporium, Inc. that he knew to be false.
38. Bach made representations te Miller about his agent
fee and his capacity to act as a licensed attorney, that he
also knew to be false.
39. Bach represented that all of Miller’s payments went
towards the purchase of Parcel 1, when in fact he diverted
funds to his own use, diverted funds for the purchase of
other parcels, and failed to disclose that the purchase
price of all B0 acres was actually $105,000.00, all knowing

that his representations to Miller were patently false.
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40, Miller relied upon Bach’'s representations and those
representations were material to her decision to purchase
properties in Teton County.
41. Miller was unaware that the representations made by
Bach were false and/or misleading.
42. Bach made the representations with the intent to
induce Miller to pay monies into Bach’s properiy scheme,
and with the intent to fraudulently acquire a large sum of
Miller’s money without her authorization,
43, Bach's actions in willfully misleading Miller
constitutes ocutrageous and malicious conduct.
44, Miller’s reliance on Bach’'s representations resulted
in damages to her in an amount to be proven at trial, and
also reguiring the return of any proceeds or properties
Bach retained or has any interest in as a result of his
fraudulent actions.

FOURTH CAUSE OF ACTION

Breach of Fiduciary Duty

45. Miller realleges and incorporates by refarence
paragraphs 1 through 44.
46. Bach, as an acknowledged agent of Miller, owed Miller

duties of loyalty.
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47. That duty of loyalty required Bach to disclose to
Miller all material information related to the business
dealings he was representing her in.

48. .Bach refused and inténtionally failed to disclose all
relevant information relating to the purchase of those
properties specified in this counterclaim, including but
not limited to informing Miller as to who the “principals”
of Targhee Powder Emporium were; that Miller would
uitimately pay all consideration £for the properties in
guestion; that Bach would abscond with a portion of
Miller’s monies; that Bach was in fact a disbarred attorney
and unlicensed to practice law; that it was Bach’s intent
£o acquire money and property holdings without payving any
consideration; and that it was Bach’s intent o title
properties in the name of wvarious entities in order that
Bach could avoid disclosing any alleged property ownership
to the Federal Bankruptcy Courts he was involved with.

49. As a result of Bach’s failure to discleose all relevant
information to Miller, Bach has breached his duty of
loyalty to Miller, resulting in damages to be proved at

trial.
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PIFTH CAUSE OF ACTION

Estoppel

50. Miller realleges and incorporates paragraphs 1 through
49.

51. Bach represented to Miller that he was also the agent
for Tundiscleosed principals” known as Targhee Powder
Emporium, Inc., and that those principals would split the
purchase price with Miller of those properties specified
above.

52. Bach was aware that no such “undisclosed principals”
other than Miller actually existed.

53. Bach was further aware that no such entity .or
“undisclosed persons” would be paying any of the purchase
price negotiated with Harrop for transfer of the
properties, other than Miller.

54, Miller had no way to discover that Targhee Powder
Emporium and/or its principals did not exist as represented
to her by Bach, and that they or it did not pay any
consideration for the purchase of those properties referred
to in this counterclaim as (“Parcels 2, 3 and 47).

55. At the time, Miller had no way of knowing that she was
the de-facto “undisclosed” principal known as Targhee

Powder Emporium.
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56. Miller relied wupon Bach’'s representations to her
detriment and the court should affirmatively recognize
Miller as the owner/majority shareholder of Targhee Powder
Emporium, Inc., and validate those Targhee Powder Emporium,
Inc. deeds referenced in paragraph 18 above as providing
Miller with legal title to those properties referred to as
{(“Parcels 2, 3 and 4 above.)
SIXTH CAUSE OF ACTION

Slander of Title

57. Miller realleges and incorporates paragraphs 1 through

56.

58, Miller is, and since 1994 has been, the owner 1in fee

of those parcels of property referenced as (“Parcels 2, 3
and 4") above. Alternatively, Miller owned as Targhee
Powder Emporium, Inc., or shared in the ownership with

Targhee Powder Emporium, Inc. those parcels of property
raferenced as (“Parcels 2, 3 and 47).

59. On May 7%, 2002, Bach, with the intent to encumber
Millexr’s property holdings, maliciously and falsely
represented and pretended that he, as an individual, owned
and had some valid claim on the land described as (“Parcels
Z, 3 and 4”7} above.

60. In conformance with his intent, Bach, on May 7%, 2002,

prepared or caused to be prepared what purported to be a
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deed wherein BRach, acting through a voild power of attorney
of Jack McLeans, granted and conveyed to John Bach
individually and in their entirety, all right and interest
in those properties described as {“Parcels 2, 3 and 47).

61. Bach signed the deed, and maliciously caused the
purported deed to be recorded at the Teton County
Recorder’s Office as Instrument # 148042, and the deed has
ever since remained of record in the county and apparently
in force and effect and a cloud on Miller’s title. A copy
of the deed, marked Exhibit 3, is attached.

62. The pretense of Bach in making the purported deed and
placing it on record was to create a claim against the
properties of Miller.

62. At the time of execution and recordation of the deed,
Bach knew that the land described above was Millers, or
alternatively, that Miller owned at least an interest or
portion of such properties.

64. FPFurther, Bach has never had, and does not now have any
individual interest, right, title or claim, directly ozx
indirectly, to any part of the land.

65. By reason of the false pretenses and the fraudulent
transfer of properties, Miller is prevented from the free
enjoyment, use and disposition of her property, and damaged

by reason of the pretended claim of Bach which has resulted
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from the recordation of the purported deed under and by
which Bach now claims an interest.
66. Bach’s recordation of such deed was further made with
the intent to defraud Miller from her rightful ownership of
land pursuant to I.C. § 55-901, and should be declared void
by this Court and cancelled in its entirety.

SEVENTH CAUSE OF ACTION

Forcible Detainer

67. Miller incorporates by reference and realleges
paragraphs 1 through 66.

68. At all times prior to May, 2002, Miller had a
contractual and legally recorded right of possession to
properties described above as {(“Parcels 1, 3 and 47).

69. On or before September 15, 1999, during Miller’s
temporary absence from her property, Bach, without the
consent and against the will of Miller, entered the
properties and chained those gates that provide access to
Parcels 1,3 and 4, obstructing Miller’s right to enter said
properties.

70. Bach has, since September 15ﬁﬂ 1%99, detained
possession of that land from Miller by continually changing
locks on the gate, or by blocking access to the property

with machinery, eguipment or vehicles.
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71. Despite Miller’s contilnucus attempts to abate Bach’'s
nuisance by self help remedies including the forced removal
of chains and locks and notorious re~entry to the preoperty,
Bach continued to prevent Miller’s access To the
properties.
72. Plaintiff made numerocus demands upon Bach for
possession and/or a right of egress and ingress onto her
properties, however, Bach refused until this Court entered
an Injunction in 2002 providing for Miller’s unfettered
access to the properties.
73. By reason of the wrongful acts of Bach, Miller was
deprived of her rights, issues, and profits of her
properties to her damage, and Miller is therefore entitled
to General damages in an amount which is not fully known at
this time and which will be established according to proof,
as well as Treble the amount of damages assessed as allowed
by Idaho Code § 6-317.

EIGHTH CAUSE OF ACTION

Unjust Enrichment

74. Miller incorporates and realleges paragraphs 1 through
73.
75. Bach presently claims a purported individual interest

in real property which Miller purchased, and which was
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titled in the name of Miller or Targhee Powder Emporium,
Inc..
76. Because Miller purchased such properties in tTheir
entirety, and because Bach nor any other entity has never
contributed any proportionate share of the purchase price
or possessed any individual ownership interest, Bach would
be uniustly enriched should he be allowed to retain said
real properties without compensating Miller.
77. Bach’s acceptance or retention of the benefits as
outlined herein is ineqguitable, and it would be unjust for
Bach to retain said benefits without payment of its value
or the return of said property. Hence, Miller is entitled
to the restitution and/or restoration of her real
properties due to the unjust enrichment and benefits Bach
is presently enjoying.

NINTH CAUSE OF ACTION

Request For Writ Of Assistance Or Restitution To Enfoxrce
Decree

78. That after the issuance c¢f a Judgment herein, that a
Writ of Assistance or Restitution be issued directing the
Teton County Sheriff to place Miller in possession of the

property in conformity to the Judgment obtained.
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TENTH CAUSE OF ACTION

Attorney Fees

79. That Miller has been required to secure legal services
of Runyan and Woelk, P.C. in the prosecution of Plaintiff’s
complaint and is entitled to reasonable attorney fees and
costs from Bach incurred in the prosecution of this action
pursuant to Idaho Code §§ 12-120, 12-121, and pursuant to
Rules 54{d) and 54{e) of the Idaho Rules of Civil
Procedure.
PRAYER FOR RELIEF
Plaintiff prays for relief as follows:

1. For a Decree quieting title ro  the described
properties in Miller’s name and against Bach and any other

entities, unknown successors and assigns, and against all

who c¢claim a right, title or interest in the real
properties.
2. For an order imposing a resulting or constructive

trust in the name of Katherine Miller on those properties
at issue in this action.

3. For an order decreeing that John Bach has no
individual interest in any of the properties at issue in
this action.

4. For applicable damages resulting from Bach’s slander

and c¢loud on Miller’s title to property, fraudulent
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misrepresentations, and breach of fiduciary duties, to be
proved at trial.

5. For the Court’s order canceling those fraudulent deeds
recorded by Bach on May 7%, 2002.

6. For damages resulting from Bach’s forcible detainer,
including treble damages pursuant‘to I.Cc. § 6-317.

7. For general and special damages in an amount to be
determined at trial, and an order commanding Bach to turn
over and gquitclaim any and all proceeds and properties
gained as a result of his fraudulent actions.

8. For a declaration of Miller’s ownership interest in
Targhee Powder Emporium, Inc. and order allowing the lawful
transfer of properties from that Idaho Corporation to
Katherine Miller.

9. For a Writ of Assistance or Restitution directing the
Teton County Sheriff to enforce this Court’s Judgment and
place Defendant in possession of the premises.

10. For interest as may be provided by Idaho Statute or
rule.

11. For attorney’'s fees and costs.

12. For equitable relief.

13. For any other further relief as the Court deems just.
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Plaintiff Demands a Trial by Jury on All Issues

Triable to a Jury.

COMES WNOW Third Party  Plaintiff, Cross-Claimant and
Counter-Claimant Katherine Miller, by and through counsel
of record and alleges as follows:

PARTIES AND JURISDICTION
1. Katherine Miller (hereinafter referred teo as “Miller”)
is an individual, residing in Teton County, Idaho.
2. Defendant/Involuntary Plaintiff Vasa N. Bach Family
Trust, John N. Bach Successor Trustee (hereinafter referred
to as “Trust”) is an alleged family trust doing business in
Teton County, Idaho, with alleged property holdings and

investments in Teton County, Idaho.

3. Defendant/Involuntary Plaintiff Targhee Powder
Emporium, Inc., (A& non-incorporated entity}, also dba
Targhee Powder Emporium Investments, Targhee Powder
Emporium  Limited, Targhee Powder  Emporium Unlimited,

Targhee Powder Emporium A Holding Venture of Vasa N. Bach
Family  Trust, John  N. Rach  Trustee, Nominee, CEQ
(hereinafter collectively referred to as “Targhee”}, is an
entity and/or defacto partnership consisting of unknown

parties, allegedly doing business in Teton County, Idaho,
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with alleged property holdings and investments in Teton
County, Idaho.
4. Trust and Targhee are persons or entities which claim
an interest relating to the subject matter of this action
and are so situvated that the disposition of Bach or
Miller’s claims in their absence shall impede Miller's
ability to protect her property interests, necessitating
their joinder pursuant te I.R.C.P. Rule 1%(a) {(1).
5. Trust and Targhee allegedly owI, pursuant to
previocusly recorded deeds, property interests 1in those
parcels described above as (“Parcels 2, 3 and 4”) and are
therefore the real parties in interest in Bach and Miller’s
actions to quiet title, and are thereby necessary party
defendants pursuant to I.R.C.P. Rule 17(d).
6. Trust and Targhee have conducted business and engaged
in a course of dealings through their agent, John N. Bach,
in Teton County, Idaho in the same transactions and
occcurrences which give rise to Bach and Miller’'s claims,
and are therefore indispensable and necessary parties to
the present action pursuant to I.R.C.P. Rule 13(h), 13(g)
and 13{a).

FACTUAL, BACRGROUND
7. Miller realleges and incorporates by reference those

preliminary and general allegations and statement of facts
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referenced as paragraphs 1 through 20 of Miller’s Counter-
claim set forth above.
g. Bach allegedly owns and/or manages and controls all
business'dealings and interests of Trust and Targhee, and
has acted and does act as Trust and Targhee’s agent at all
times relevant to those transactions and occurrences
specified in Bach and Miller’s claims and counterclaims in
this action. The actions of Bach specified herein and
attributable tc¢ Bach in Miller’s counterclaim above are
also the actions of Trust and Targhee.
9, Trust, by and through it’s “successor trustee” Bach,
has made multiple assertions, delivered to Miller in
writing, of its sole ownership of (“Parcels 2, 3 and 4”).
10. Pursuant to Judge Herndon's September 22“d, 1897 orderx
guieting title and those additicnal deeds subseguently
executed and recorded in 1997, Targhee Dbecame a record
owner of some property interest in (“Parcels 2, 3 and 47)
and remains the only real party in interest in this action.

FIRST CAUSE OF ACTION

Set Off

11. Miller realleges and incorporates by reference
paragraphs 1 through 79 of Miller’s counterclaim, and

paragraphs 1 through 10 herein.
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12. Any damages suffered by Bach individuaslly have been
caused not by Miller, but by defendants’ Trust and Targhee
and the actions of theilr respective agents and principals,
and therefore any of Bach's claims against Miller are
subject to a set-off amount and/or remedies to be incurred
by Trust and/or Targhee.
SECOND THROUGH NINTH CAUSES OF ACTION

{(Quiet Title, Purchase Money Resulting Trust, Fraud, Breach

of Fiducicary Duty, Estoppel, Slander of Title, Forcible
Detainer, Unjust Enrichment)

13. Miller realleges and Iincorporates those first eight
causes of action and allegations as specified in paragraphs
1 through 79 of Miller’'s counterclaim aboeve, and paragraphs
1 through 12 herein.

14. All causes of action previously asserted against Bach
in Miller’s counterclaim are also asserted against Trust
and Targhee by way of Bach’'s alleged ownership interests
and agency relationship and capacities with said entities.

TENTH CAUSE OF ACTION

Alternative Cause foxr Partition of Property and Accounting

15. Miller realleges and incorporates by reference
paragraphs 1 through 79 of Miller’s counterclaim above, and

paragraphs 1 through 14 herein.
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16. By way of certain warranty and gquitclaim deeds,
Targhee was at one time a deeded owner with some record
interest in (“Parcels 2, 3 and 47).
17. Miller has no knowledge of any other parties who claim
an interest in (“Parcels 2, 3 and 4") or whe will be
materially affected by the action other than Targhee or
Trust, despite Bach’s individual assertion of such
ownership.
18. As an alternative remedy of last resort, Millex
alleges that (“Parcels 2, 3 and 4), or any of them, should
be partitioned. Miller alleges that a partition by sale of
the properties, or any of them, in proportion to the amount
of considefation given by each party, rather than physical
division would be mcre equitable.
19. Alternatively, Miller reguests that the properties, or
any of them be partitioned and sold as soon as possible for
fair market value, with net proceeds divided according to
the consideration given by each party.

ELEVENTH CAUSE OF ACTION

Alternative Breach of Contract

20, Miller realleges and incorporates by reference
paragraphs 1 through 79 of Miller’s counterclaim above, and

paragraphs 1 through 12 herein.
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21. Should it be determined that Targhee or Trust
maintained or maintain an ownership interest in those
properties referred to above as (“Parcels 3 and 47), Miller
would allegé that on October 3*, 1997, before Miller became
aware that she paid all consideration for all parcels of
property, an easement agreement was entered into between
Miller and Targhee whereby all parties acknowledged that
Miller and Targhee would own an undivided one-half (1/2)
interest in those properties referenced as (“Parcels 3 and
47y .

22. On the same date, an agreement was entered into
between Miller and Targhee whereby all parties acknowledged
that the easement agreements were entered into to provide
access rights to the respective properties.

23. Further, Miller and Targhee, pursuant to the written
agreements, agreed that they would esach share an undividesd
¥ interest in 21 shares of water stock issued by the Grand
Teton Canal Company.

24, Since 1992, Targhee has intentionally and physically
prevented and obstructed Miller from accessing (“Parcels 1,
3 and 4”), in vieclation of the contracts and agreements
entered into betwsen the parties.

25. Targhee has alsoc constructed a holding pond on the

disputed property, and various other impediments that act
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to prevent Miller from receiving her appropriate share of
water pursuant to her water rights.
26. Despite Miller’'s notice to Targhee that they have
obstructed her right to water, Targhee refuses to provide
Miller with water, and continues to interfere with Miller’s
right to water, all in breach of those written agreements
entered into between Milier and Targhee.
27. By reason of Targhee and Trusts’ contractual breach
and interference with Miller’s right to egress, ingress and
water rights, Miller has suffered damage, including but not
limited to the loss of ability to irrigate, loss of land
use, loss of land wvalue, and depreciation of Iand wvalue,
all in an amount to be proven at trial.
PRAYER FOR RELIEF

Katherine Miller prays for relief as follows:
1. That Third-Party defendants be liable to Bach for all
or part of any recovery Bach may be awarded in his action
against Miller.
2. That in the event Miller is required to pay damages to
Bach, that any judgment be had against Targhee or Trust for
contribution or setoff as a result of their negligent or
fraudulent actions.
3. For a Decree (quieting title to the described

properties in Miller’s name and against Targhee and Trust
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and any other who claim a right, title or interest in the
real properties.

4. For an order imposing a resulting or constructive
trust in the name  of Katherine Miller on those properties
at issue in this action.

5. For damages resulting from Targhee and Trust’s slander
and cloud on Miller’s title to property, fraudulent
misrepresentations, and breach of fiduciary duties.

6. For cancellation of those fraudulent deeds reccrded by
Targhee and Trust’s agent on May 7, 2002,

7. For damages resulting from Targhee and Trust’s
forcible detainer, including treble damages pursuant to
I.C. & 6-317.

8. For general and special damages in an amcunt to be
determined at trial, and an order commanding Targhee and
Trust to turn over and guitclaim any and all proceeds and
properties gained as a result of their agent’s fraudulent
actions.

9. For a declaration of Miller’s ownership interest in
Targhee Powder Emporium, Inc. and an order allowing the
lawful transfer of properties from that Idaho Corporation
to Katherine Miller.

10. Alternatively, that the real properties be partitioned

and sold at fair market value, and that Targhee and Trust
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be ordered to account for all rental, lease or any other

proceeds obtained from the properties and the net proceeds

divided according to consideration given by each party.

11. Alternatively, should Targhee and Trust be adjudged to

possess a property interest in any of the respective

properties, for damages as a result of their breach of

easement agreements and forcible detainer, for injunctive

relief reguiring Targhee and Trust te fill in the holding

ponds that disrupt and interfere with Miller’s right to

water, and for injunctive relief requiring Targhee and

Trust to provide Miller with unfettered access to her

properties.

12. TFor attorney’s fees and costs.

13. TFor equitable relief.

14. For any other further relief as the Court deems just.
Plaintiff Demands a Trial by Jury on All Issues

Triable to a Juxy.

DATED this [;Z day of March, j//ﬁ. - -
7 : i\L \

Galkn Woelk
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VERIFICATION

STATE OF I1IDAHO )

y 885,
County of Teton )

KATHERINE MILLER being first duly sworn, says that she
is the Defendant in the above entitled action; that she has
read the foregoing Answer and Counterclaim and Third Party
Complaint, Cross Claim, and knows the contents thereof and
as to the matters and things alleged, affiant believes the

same to be true. ) |
Kethow V1

Katherine Miller

SUBSCRIBED AND SWCORN to before me this !?ﬁﬁay of
March, 2003.

Ry ““1"’,;’% g A %WW
R ! e
SO 0% Notar{y' Public
FY JOTARY .""s, 2
EE y 3 My Commission Explres: Fgfqy
E 5 e 8 i §
2 % PuBLC 4§
NS O F
% '\? a‘“’!n.,gauu"' e\\
AT G D
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 IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE

STATE OF IDAHGO, IN AND FOR THE COUNTY OF TETON

W. LOVELL HARROP and

LORRAINE M. HARROP, husband.

and wife, Case No, CV-95-047
Plaintiffs, ORDER AND JUDGMENT

V.

JOHN N. BACH and TARGHEE
POWDER EMPORIUM, INC., an
Idaho corporation,

Defendanis.

B N B " A W T N S S L W e

This matter came before the Court in Driggs, Teton County, Idaho, on
Thursday, September 4, 1997 at 1:30 p.m. Plaintiffs, Lovell and Lorraine Harrop, were
present. They were represenied by David C. Nye and Thomas J. Lyons of Merrill & Merrill,
Chartered. Defendants were represéﬁted by John N. Bach. Two Motions were presented:
Plaintiffs’ Motion for Order Approving Settlement and Dismissal and Defendants’ Motion
for Orders Re: (1) terminating any further hearings to complete settlement agreements and
reactivating counter-claims and sefting of pretrial; (2) allowing amendments to counter-

claim; (3) sanctions, etc. The Court heard oral argument and had previously reviewed the
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Gi\23\2370\PLEADING\ORDER. . WPD

Exhibit 1 000302

05/18/00  14:28 FAX 2082322499 Herrillaflerrill | goor



briefs, affidavits, and other documents submitted by the. pafnies.. The Court determined that
it was not necessary to take additional- evidence from the parties or witnesses.
_ As to Plaintiffs” Motion for Order Approving Settlement and Dzslmssal the

Court deemed the Motion to be a Motion to Dismiss with Prejudice. Plaintiffs’ counsel, in
open Court, delivered 21 shares of stock in the Teton Canal Company {o John N. Bach.
These shar¢s are in the names of Katherine Miller and Targhee Powder Emporium, Inc. as
instructed by the Defendants. Mr. Bach refused de_liizery and handed this stock back to Mr.
Nye. Plaintiffs’ Motion is hereby granted. T}:isvmm‘ter is dismissed with prejudice. All
issues are dismissed with prejudice involving these parties regarding thel real property
described as foiiov?s:

Township 5 North, Range 45 East of the Boise Meridian, Teton

County, Idaho:

Section 10: S Y2 SE 4
Seclion 11: SV SW Y%

Subject to patent reservations, easemenis and right-of-ways for

highways, roads, ditches, canals, pole, power, and transmission

lines as they exist; and to all existing zoning ordinances and

applicabie building codes, laws and regulations.

As to Defendants’ Motions, the Court deem these motions to be a Motion to
Set Aside the Settlement and to reopen the case. Defendanis’ Motion is hereby denied in
its entirety. '

WHEREFORE, IT IS HEREBY GRANTED, DECREED, AND
ADJUDGED AS FOLLOWS:

1. Plaintiffs’ Motion for Order Approving Settlement and Dismissal is hereby
granted and this entire action is dismissed with prejudice to the bringing of another action.
Title to the real property is quicted as follows:

A. To Katherine Miller: see Exhibit A attached hereto.
B. To Targhee Powder Emporium, Inc.: see Exhibit B attached
hereto.

Ovdar and Judgment Page - 2
G:\23370\PLEADINGIORDER. WPD

Exhibit 1 Q O Q 3 U 3



C. To Lovell and Lorraine Harrop: Township S North, Range
45 East of the Boise Meridian, Teton County, Idaho, Section 11;
S Y2 SW Y excepting therefrom a section containing 6.63 acres
more or less being further described as:

From the SW corner of said Section 11, thence N 0° 02' 03" 'W.
1214.14 feet along the Western Section Line to the true point of
beginning;

Thence N 0° 02' 03" W, 110 feet further along the Western
Section Line to the NW corner of the S 2 SW ¥ of said Section
11; ‘ -

Thence S 89° 57° 55" E 2627.56 feet dlong the North Line of the
S ¥4 8W % of Section 11 to a point on the western Right-of-Way
Line of Highway 33;

Thence S 0° 09" 27" W, 110 feet along the Western Right-of.-
Way Line of State Highway 33 to a point;

Thence N 89° 57° 55" W, 2627.19 feet to the point of beginning.

2. Defendants’ Motions are hereby denied in their entirety.
3. Each party bears their own costs and attorney fees.

o,
DATED this _ 2-Z-~"day of September, 1997.

James C. Herndon
District Judge
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I, CLERK OF THE COURT, the undersigned, do hereby certify that a true,
full and correct copy of the foregoing document was this gg day of September 1997,

served upon the following in the manner indicated below:

John N. Bach, CEO M U.S. Mail
Targhee Powder Emporium, Inc. - {_1 Hand Delivery
P.O. Box 101 ‘ [_] Ovemight Delivery
Driggs, ID 83422-0101 . ’ [ ] Telefax ”
John N. Bach P4U.S. Mail
P.O. Box 101 {_} Hand Delivery
Driggs, ID 83422-0101 1_1 Overnight Delivery
[ 1 Telefax
David C. Nye < U.S. Mail
MERRILL & MERRILL, CHARTERED [_] Hand Delivery
P.O. Box 991 [ ] Overnight Delivery
Pocatello, ID 83204-0991 ] [ ] Telefax

ASA J. DRAKE, CLERK
Clerk. e Court

BY (7 L
fof Phylilis Hansen, Deputy Clerk
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A PART OF THE §45WY SRCTION 13, TWP, SN, RNG. 458, B.M,, TETON
COUNTY, IDAHO, BEING FURTHER DESCRIBED AS:
FROM THB $W CORNER OF SAID SECTION 11, THENCE N 0°0203"w,
xz:;éémmammm SECTION LINE 70 THE TRUR POINT
- OF
THENCE N.0°0303"W, 110.00 FRET FURTHER ALONG THB
SECTION LINE T0 THE NW CORNER 0F THE SHUSW OF SAID SECTION

i3

THENCE 8 89°3T33°E. 3607.%% FEBET ALONG THR NORTH LINE OF THB
- SUSWK OF BECTION 11 70 A POINT N THE WRSTERN Mmﬂ'-ﬁ!’«?h\?’

LINB OF STATE HIGHWAY 33; |

THENCE 8 0°0927"W, 110.00 FERT ALONG THE WESTERNRIGHT-OP-WAY

LINE OF STATE HIGHWAY 3) TO A POINT;

THENCE N 89°ST755°W, 2627.19 PRET TOTHE POINT OF BEGDONDNG,

CONTAINS 6,63 ACRES, MORE OR LESS,

TO HAVE AND 70 HOLD
iﬁﬁ'&ﬁdhﬂrhﬂ&‘aﬁd

This Warraoty Desd %ﬁsﬁaﬁemﬂmmwfmmin&mmh\&?mwym
dated December 28, 1994, recorded December 30, 1994, as Instruments Nos, § 18687 sod 118682

in the recoeds of Teton County, 1dabs,
DATED: __4/-29-97

. i
127087 FLED
Lovell élmrr@ﬁ -
[ P orers
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° REC! VED 118{382 , 'l;’ﬁ\\:\.eco -

REXBUAC, IDARO 83440

VO o Marranty Beed s,

TETON Go, id,
Clost D gty

e Valae Reseived |
H. Lovell Haerop and Lorrsing M, Harrop, HUSBAND AND WIFg
the grantor §, do  hereby grant, batgafﬁ, il and convey wrke
‘Targhee Powler Beporium, [nc,
whovd arren. eddrem i f:’.;,ﬁg,‘ 181
Dades M. F3pra

the grantee , the bliowirg described premises, In. - papon Counry ksho, to wit:

Township 5 North, Range 45 Past of the Boise Meridian, Teton
County, Ideho Section 10: By S§ SEY

Together with all mineral riphts and 10 shares of water in the
Grand Teton Cann} Company,

Subject to & 60 foot easement right as set out in thst certain
Harrunty Deed dated Becember 28, 1994 recorded Decembexr 30, 1994
as Instrument Ho. J{RGA] records of Teton County,

Xdaimﬂ

@0 HAVE AND TO HOLD the taid premises, with thelr sppurtenances unto the said Grentee Iy
heirs and assigns forever. And the said Gesrter 3 do hereby covensnt to and with the said
Granwee |, thay Hhe ¥ deghe ovmners in fee simple of said pramises; then they wre free from all incumibxances

end that Phey onll warrant end defend the same from ofl lnwful cluims whatsoever. i

Baea: F2-25-9%

H. Lovell Hacrop

&R

B aTe OF DANO, COUNTY OF T Aorgom, 116GE2
Onitle  mprd dey of M J1¥Y, - F‘LED

Yrebrea m'm pﬂm‘_m ored for mid Sanle, penmmaliy appossed K THE HEQUEST OF

Jpndipels Moeop  and -

B atidit . Heor

 Pberig e Fo

nowr o e peetl ¢ i:u:m whase hama  § g,

%:’baer‘qu m‘jbt.&k :_i_mm L and arlmesdkdged ro e thie
RO R P

IR " REANGIDRRY TLLSL Gy HVIREEINY P ag pocpeame

graraved the cnne.
4 T ) Bmery Publiz
Resdinger Sy ) « ek
Cranre. Txpipos o d -
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RECEIVED
8EP 17 2001

TEIUN GO, iD
CLERK RECORDER

ASSIGNMENT OF RIGHTS VIA
SETTLEMENT AGREEMENT IN
TETON COUNTY, IDAHO ACTION
NO. 7V 95-047 (Harrop v. Bach)

TO ¥ KATHERINE M. MILLER

I, JOHN N. BACH, being cone of the defendants and counter-

claimants in that Teton County, Idaho legal action, CV 95-047
(Harrop v. Bach) do hereby assign, transfer, convey andf/or

grant my rights per that written settlement letter agreement

dated October 2, 1996, and as modified on the record in chambers

on Monday, October 7, 1996, as contained within paragraphs 1

through 6 and 9 only to: EKATHERINE M. MILLER of M:. Pleasant,

Mich., and Jackson, Wyoning, whose Jackson, Wvoming mailing

address is P.0O. Box 1332, zip code 83001.

DATED: October 8, 1996 : R j’—ﬁ /
4 A ;
. o iy 7 & " .’i;;
ST A AR %ﬂi‘/"\
N/ S
Instrument # 144284 JOHN N. BACH
DRIGGS, TETON, IDAHO CS
2001-09-17 02:53:05 No. of Pages: 1
Recorded for : KATHERINE M., MILLER
NOLAN G. BOYLE Fes: 3.00
Ex-Officio Recorder Deputy gg A )@éé
index 1o AGREEMENT E hd % %ng!ﬁ.
ﬂ““euu.“h
- S BRE e,
SUBSCHETS & SWORN TO SEFCAS S 8o,
ME THIS_X__DAYOF ZU L 1920 Ry ?,“’»ﬁ,see"aea,' 'Y %
o LT 4 T /ayt.}s]d Lisar/ ’ SO OTA P T
T ¢NOTARY PU - rry 5 & a0TA 5 =
RESEDINGWU, IR Pogwuiarey &
MY COMMISSION EXPIRES 42 274 EE o -
i%e §xE
2 % PUuBLIC S F
) @, & o
E {)7?‘ %%ee"ea;:é’o;s
oy & OF 1D
Prrpgupgaren®®

Exhibit 2
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VARRANTY LEED, ANNULLING, VOIDING

& RESCINDING WARRAWTY DEEDS RECORDED
NOVEMBER 21, 2000, BY TARGHEE POMDER
EMPORIUM, IVC., JACK LEE McLEAN, Vice
President, BEING INSTRUMENT NUMBRERS
140249, 140248, 140247, 140246 and
CORPGRATION WARRANTY ‘DEEDS, RECORDED
FEBRUARY 22( 2001, INSTRUMENT NO. 141453
ANMD AUGUST L,JQQE, INSTRUMBENT MO, 143842
REGRANTING, PEESTAPLISHING ALL OWNERSHIP

OF JGHN 1. BACH AS SOLE OWNER OF ALL PROPER-
TIES DESCRIBED IN THE VOIDRED DEZDS

THIS INDENTURE, WARRANTY DEEN, is made this 7th day of
Mav, 2002, by JhACK L, McLEAN, ZIndividually and as Vice-Presi-
dent of TARGHEE POUDER EMPORIUM, IRNC., a fraudulently formed
Idake Corporaticn bv Alva A. Harris, Jack L. McLean, Katherine
M. MIller, a single woman and others;

NOW BY TBESE PRESZINTS, JACK L. McLEAN in the stated cava-
cities, as Vice Presifent of the fraudulent/void Corporation,
Tarchee Powder Bmporium, Inc., in all of the identified Corporate
Warranty Deeds, which he signed for ané on behalf of said
fraudulently created Idaho corporation of November 21, 2000, record-
zd:ag instruments numbers 140249, 140248, 140247, 140246, andéd
that further corporate warranty deeds, recprded February 22, 2001, ¥, 141453
.and recorded Aboust 16 “qu PO, 143842, are allindiviéually anpd jointly,
entirely and completely, hereby ANHULLED, REVOKED, RESCINDEDR and
VOIDED: and it is P‘“Ebu admitted, confessed and stated, that all
of said void warvanty deads, were deliberately false, deceptive
and contrived documents, which scught to deprive illegally, and
otherwise, JOHR M, Ch's ownexrship in ail said properties set
Forech in sald now gi and reveked warranty deeds, and to convart
arnd steal all his ership, possession, manadgement, use, richts
L**erebtb and pusi contracts, opportunities and adavancages,

., thereof and refrom.

BY THESE FURYH

ER PPESENTS, JACK [. MCLEAN is such capaclity
ag Vice-President c'

said false/void Idaho Corporation, Targhee
Powder Emporium, Isc., and also individually and as trustee of
whe McLean Family Trust, Jdoes hereby reaffirm, reestablish, qrant,
assion and forever transfer unto JOHR N, BACH, as owney of that
entire parcel of fortvy (40) acres more or less situated in the
County of Teton, Idasho, described mors particularly as;
The E1/281/
45 East, Lo
more or le
Together with all mineral rights and (0 shares of water in
the Grantd Teston Canal Company
Together with all water and water rights, ditches and ditch
rights, improvement, hereditaments and appurtenances thereto,
howevar evidenced, and subject to all covenants and restrictions
1f any, apwo H‘a building and zoning ordinances, use renqula-
tions and restrictions, easements, rlghts—ﬂf—way, and encum-
brances of :&corﬂ or established by usey with respect thereto.

L. 14B04

£
i
/258170 of Section 10, Township 5 North, Range
oise Meridian, Teton County, Idaho, 40 acres
38

EXHIBIT 3
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AND FurtHER, 1s granted, conveyed, transferred, confirmed and
éstablishéd to JOHN N. BACH, as owner-grantee of that entire real
property. situated in Teton County, Idaho, as follows:

Tract A: A part of the B 1L/2 § 1/2 8F 1/4 of Section 10,
Township 5 Morth, Rance 45 Bast, Boise Meridian, Teton County,
tate of Idaho, described as: From the NE Corner of the B 1/2
& 1/2 8E 1/4 of said Section 10; thence West along the North
Boundary line of the E 1/2 8 1/2 SE 1/4 of said Section 10 to
the NW Corner of the E 1/2 § 1/2 8E 1/4 of said. 8ection 10;
thence South along the West boundary line ¢f the B 1/2 § 1/2
$E 1/4 of said Sectior 10, 1i0 feet; thence East to the EBast
Boundary line of the £ 1/2 § 1/2 SE 1/4 of said: Section 10;
thence North alomg the Fast Boundary line of the E 1/2 8 1/2
SE 1/4 of said Sectiorn 10 te the point of beginning, and

Tract B: Township 5 North, Pange 45 East of the Boise
Meridian, Teton County, Idaho Section 1l: A section 0f the
5 1/2 sW 1/4 containirg 6.63 acres more or less being further
described as:

From the 3W corner of said Section ll, thence N 0 02° Q3¢
W, 1214.14 fest along the Western Section Line to the true point
of beginning;
Thence M ¢ 02' 03" W, 110 feet further along the Western

ection Line to the MW corner of the S 1/2 8W 1/4 of sald Section

Thence 5 B89 57' 55" E 2627.56 feet along the North Line
of the § 1/2 SW i/4 of Section il to a point on the Western Right-
gf-way Line of Highway 33; i

Thence $ 0 69 27" W, 1i0
of-Way Line of Highway 33 to a

Thence M., 8% 57 55" W,

aet alopg the Western Right-
; i .
7.19 feet to the point of

quether with 2l water and water rights, ditches and 2itch
rights nprovenents, hersditaments and appurvepances therao,
! evidance, an¢ subject to &l covenants and restriction,
buiiding ard zoning ordiances, use regulations and
. aascwents, rights-of-way, and encumbrances of
established by user with respect tharetc/

AND FURTHER 1s granted, conveved, transferved, confirmed and estalb-
R £ ST . ) - -
lished to JOBM N. BACH as owner-grantee of all/any interest in
that real preperty in Peton County, Idaho, described as foliows:

Lot 1, Block 1, Teteon Peaks View, Division 1, as per the

record plat thereof, Teton County, Idahe,

Together with 20 sfares of Grand Teton Cansl Ceompany and all
mineral, gas, il and geothermal rights.

Todgether with all water and water rignts, ditches, and ditch
rights, imgrovements, hersditaments and avvurtenances thereto,
howevey, evidence, and subiect te all cevenants nad restrichtions,
applicable building and zoning ordinances, use regulations,
easemencs, rights-of-wav, and encumbrances of record or est-
albblished bv user with respect thereto.

AWD TURTHER is qgrantad, conveyed, transferred, corfirmed and esta-
blished to JOW$ 1. BACH &s owner-grantee of an undivided two-thirds
intarest in that real property in Teton County, 1akhe, described as

SR PIES e
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The SE 1/4 8W 1/4 of Seciion 35, Township 6 North,
Range 45 East, Boise, Meridian, Teton Countv, Idaho

Less Beginning at the SE corner of the SW 1l/4 of Section
35, Township 6, North Range 45 EBM, thence Noxth 516 feet;
thence Weslt 295; then 5. 46 feet, thence Fast 295 feet to
the point of beginning.

ALSO LESS: Begifning at a point 516 feet ¥orth from

the SE corner of the 8W 1/4 of the same section 35,
Township & Noxrth, Range 45 EBM; thence North 435 feet;
thence West 295 feet; thence Scuth 435; thence Bast 295
feet to the point of beginning; including a 60-foot

wide easement for road eccess from existing Highway along
South line of Clawson Ward property in an east-west direction.
Property contains 33.85 acres more or less.

Together with all water and water rights, ditches and ditch
rights, improvements, hereditaments and appurtenances thereto;
however evidence, and subject to all covenants and restrictions,
applicakle builidng and zoning ordiances, use regulations and
restrictions, easemepnts, rights-of-way, and encumbrances of
record or established by user with respect thereto.

AND TURTHER is granted, cenveyed, transferred, confirmed and esta-
blished to JOHN M. BnCH as owner-grantee, of an undivided one-half
interest in that real property in Teteon County, Idaho, described as:

The W 1/4 SE 1/4 of Section &, Township 5 Wcrth, Range 48
East, Boise Meridian Teton County, Idaho, 40 acres more or
less. Also desecribed as: A porticnof the Scuth 1/2 South

1/Z of Section 6 &s described in the attached schedule of
oréer Ho. t-~757 and signed by grantors agent hevein.

Together with all water and water rights, ditches and ditch
rights, improvements, hereditaments and appurtenances thereto
however, avidenced, and subject to all covenznts and restrict-
ions, easements, rights-0f-way, and encumbrarces of record

or eéstablished by ucser with respect thereto.

CR THE ATTACHED CENERAL POWER OF ATTORNEY and DEUSICHATION OF
LPEENATE  TRUSTEE, executed originals by JACK LEE MCLEAN, empowering
Ohe M. BACH to sign for JACK L. MeLEAN in all of the capacities
stated herein, JACK L. MCLEAN, per said document originals attached,
ax hday of May, 2002, at Teton
County, Idaho. '

L—i tote of Idaho ) fﬁ/f"% ff”f //E%%f‘*

ton County ) Mfack 1. dMcLear, Individuallv, &

ecutes this WARRANTY DLRED, this 7

£S

On May 7, 2002, before me, oppearsd as Vice President of Targhee
JORN M. BACKE, known to me, an Idaho Notary Powser Empoxlum Inc., Idaho co

Public, Teron County, who did subscribe the GL n s / nst
citigs, as Jack L. Mclean's aztormey in /g ‘{%[ 1% ;;:%/

name of Jack L. McLean, in the stated copa~ .
fact apfeenifernate trustee, & executed uus j JuPN N BACH, attornd iy '/

Wary miﬂ?ﬁg"‘:‘ﬁwl”%&d &)C'WC‘M ., and said trustee for /
mgh MOLE p
. JHCK L. McLEAN
‘QP\R}/ fcx
a é’ oY '

O’t:&}/Prﬂ Z(‘f

Dionts D

Pes i at?

Wj Corm. Expires: 2—‘}“@_& 14&6[&"{'
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GENERAL POWER O ATTORNEY FOR CANADA

AND ARY STATE OF THE UNITED STATRS OF
AMERICA~-GRANIOR: JACK LEE McCLEAN of

briggs, Idalho to Attorney in Fact andg
General Agent for Him: JOHN N. BACH

of Driggs, Idaho B3422

I, JACK LEE McLEAMN, P.O. Box 96, bDrigys, Idaho, 83422,
(208} 354-8528 4o by these presents, grant, convey and enpower
Jouw w. BacH, P.O. 101, Driggs, Idaho, 83422 to be my general
attorney in fact and general agent for all matters, purposes,
intendments and/or personal, business, legal and all other
proceedings, events, g¢ircumstances and gccurrences in my placs
andd stead, to act in all capacities as my attorney in fact and/or
general agent, Fo do any and all acts, transsction, functions or
exercise of my legal rights, interest and/or claims, as if I were
personally execubing, undertaking and/or carrying/pursuing the
same, whether such acts, transctions, functions or exercise of
my legal rights, interest and/or claims. are in any province of
Canadia, such as Britisb Columbia or Albherta, or in any of the
states of the United States of America.

I further direct any and all persons in dealing with,
Oor assisting said JOON N. BACH, to cooperate with, grant and
extend to him all good faivh and Adiligeént performance and
response to any of his requests, inquiries, directions, decisions,
and/or lagal actions made of them as my attorney in fact and
general agent. I especially direct and instruct Mr. ROM
BUDDENHAGEN, Esquire of Cranbrook, that any actioens, decisions,
instructions or other determinations by said JOHN N. BACH,
regarding as to any Legal matiers vhat Mr. ROW BUDDERHAGEHN
may be handling {or me, are o be followed to the letler and
complete spiric of said JOHM N. BACH's decisions and determinao-
tions, including but not limited to: terminating and/or
replacing MR. RON DUDDENHAGEN as my personal or bLSIness counsg
in any and all legal matters ©r affairs; collechking any and al
moneys, peceivables,/claims or Judygments in my favor or on my
sehal f without any interference, intrusion or further involvemsnt
oy Mr. RON BULBDERUAGUN,; obbaining, securing and/or recsivihg-
all and any of my £iles, records, materials of any kind, char-
acter or sort, in the possession, uyader the control of or viad-
zocoess of Mr. RO BULDENHAGGEN, any member or emplovee of his
staff; and pursulng, prosecuting and/oyvy advancing any and all
claims, legal matters or proceedings before the Canadian Legal
Society and/for Supreme Court of British Columbia, Alberta or
any other provence and befors the Supramg Court of (Carads or
any cther infevior court of original or appellate jurisdiceion.

el
1
oL

WHEREFORE, by these presents, 1 do execute and grant this
general power of attorney to JOSN §. BACH, this [] day of
April, 1994 at Driggs, Teton County, Idabo, U.S5.A.

ﬁ;%;{% iﬂé; fﬁ?ﬁ‘ﬁf;¢e« .

SOJACK LEE MeLEAN

STATE OF IDAHO, COUNTY UF Tt

Oa rhis Wk dav o m::—\\ L1954,
belore me, w noosy public i and for said State, persenally
appearcd

e TSacs e NolLaonn
.J‘),, "

. .
i known 10 me 1 be the persen whuse pame [

e :
oL ssubscribed 1o the withan msirzment, and whnowledged w0 me
N ,_\ thue S R, exttuted the wne,
‘ h - "\) i iy o :
::55“@ CO T T s e Insqun%nt# 148042
4 &) oty Foblic DRIGGS, TETON, DAKO
Rt Y 20020507 03:50:02 Mo, of Pagues: 6
Residing ar -1\/4{_1 Bl L ddadv Recotded 104 ; JORN BATH
Cfxmices €S — (0 ~C1LL NOLAN G, BOYLE Fog, 18,00 ,
Cf",nf,‘.. il :’?__[" c e s s e e Bx-Officio Recorger Deputy ?l: . i‘....'j;{/

ngar to. DEED WARRANTY

1 nudd
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DESICGRATICN OF APPOINTMENT OF ALTERNATE
PRUSTEE (JOHN M. BACH) OF THE JACK LEE
McLEAN FAMILY TRUST

I, JACK LEE McLEAN, trustor/grantor and primary

neneficiary of the JACK LEE McLEAN FAMILY TRUST, of
Februayy 18, 1984, Driggs, Idaho, do, per the terms,
provisions and conditions of parts III and V of sald
trust agreement gnd instrument, resign as Trustee and
do appeintment and establish as alternate and first
succeeding Trustee, JOHN N. BACH, alsc of Driggs, Idaho,
to act in all capacities and empowerment as the sole and
exclusive Trustee of said JACK LEE McLEAN FPAMILY TRUST per
all the terms, condicions and provisicns thersin and
all other applications of California and Idaho laws and
authorities.

WHEREFORE, I do execute this document this jlfkﬂay

of April, 1994 ac Driggs, Teton County, Idahe, U.S.A.

ra ! :

\péu‘.s"/ Haw e ’/{Eﬁ—m
CIJACK LEE McLERYW

P.0. Box 96

- = Ty ’ a7
STATE QF IDAHQ, COUNTY OF "‘(Z,':,:‘ram Driass. Fasho g3z
On this W M dey of DA\ pBiud
I'Jclmc me, 2 aoary pubbe (e ozad far said Sewe,  porsonzily
| :ppi;;ucd
Y INeddl Lome Wcloooun
' FUREN ;
1\ J

' - :
4 kncw\{io megothie the person whose name
N s
S Vbt ibed 7 tha within snstsuntear, an
rhac L St

[~
4 whnowledged o me

executed the same
'\\f\ﬂkwﬁfi_ L gzxsgh;)‘w

X MNowry Public
Residing o W&-L’T&P‘ﬁ
Camen, Bxpirves ‘:E)_ '“‘{fi {3 u

. 1daha

e e A ABUE
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et IIEy & legsl UESCRIPLIOR Of Lhe property. Q‘*’{{?r‘ﬁlei‘dag
tringaction W, be steted in the sumumary. I the reqidrements of %
section are met, the summary of the instrument may be recarded undey

provisions of this chapter and, as to the contents of the summary only
shall have the same force and effect as if the original instrument hg

recorded, and constructive notice shall be deemed to be given conce
the contents of the summary and the existence of the instrumant ta
subsequent purchasers, mortgagees or cther persons or entities that'
quire ax interest in the real property. (1O, § 55-818, s added by 1887}
383, § 1, p. 785; am. 1989, ch. 105, § 2, p. 258

Compiler's notes. Section 1 of 8.L, 1989,
ch. 106 fa compiled 25 § 85601,

CHAPTER 8
UNLAWFUL TRANSFERS

BRCTION, 4ECTION,

55-901. Praudulent canveyances of land. 65-812. Value deflued. ) i
85-802. Gruntes must be privy to frend, 85-018. Transfors fravdulent as Yo presest
58805, Power of revocatios - When deomed ;

and fufure credilom,
executed, 65914, Transfers Drandulent ws lo pres
58-503. Power of revacation not subject to ex- eyeditors, '

orvige before grant — When  §5-915. When tranufor is made or obiiguili

deemad executed, {4 dncurced. .
56806, Praudulent wansfers of persenalty.  55.315. Remodies of croditors.
B5.908, Transfers In fraud of wreditors. 55-817, Defenees, labilily, sad protsction of
§5-807. Tranafare in raud of ereditors — De- :

g

Lransferse, .

livery and change of posses-  §5.918. Exvingulshment of & cause of sctiod

sron. . 85.519. Application of general law. .- ¢

85908 Fraud is o queslion of fact. 5-820. Uniformity of appiication and oo

] 55-900. Title of purehinser not impaired, structios. i
§6-24%. Uniform g'au;luiant Lrangfar 2t —  gs a0t Svor Lide.
Definitions, =.gon 1 |
g 55911, Insolvency defined. 553-922, {Repesled.]

55-801. Frauydulent conveyances of land. - Every instrument, Oﬁh'ﬂ’_
than & will, affscting an estate in real property, including every charge
upon real property, or upon its rents or profits, made with intent to defracd
priov or subsequant purchasers thersof, or encumbranceis therson, is W*_d‘
&5 ugainst every purchuser or encumbrancer, for value, of the satne propr
erty, or the renta or profits thersof, [1864, p. 540, § 1; R.5,, § 8015; reed
RC. & CL., § 3164; C8, § 65428; L.C.A, § 54-901}

Crose vef, Decedenls’ catates, aclions to Conflict of laws.
ot 2side Ernudulent conveyances, § 18-3-7310.  Inten:,
Fraudulent practices, § 551812,

fuestion of fact aod intent,

AnaLyms Close Reladonship Betwoen Daobtor aod
Cleoas rolutlonsitip betwesn debior snd truns- Transieree.

e, Exacution and delivary of truat deed by B

Tanvdl
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Alva A. Harris FILED

Attorney at Law

171 South Emerson MAR 9 2003
P.O. Box 479 FETIN GO,
Shelley, Idaho 83274 HAGIGTRATE COURT
(208) 357-3448

ISB # 968

Attorney for Defendants Harris, Fitzgerald, Lyle and Olesen
Mcl.ean, and Scona, Inc.

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TETON

JOHN N, BACH, )
) Case No. CV-02-0208
Plaintiff, }
V8. } ANSWER
)
KATHERINE D. MILLER, etal )
Defendants. ) DEMAND FOR JURY TRIAL
)

Comes now Alva A. Harris and Answers the various complaints of Plaintiff

for the above named Defendants as follows:

1. Each of these defendants deny each and every allegation of all complaints not
specifically admitied herein.
2. [Each defendant admits he/it are residents of the State of Idaho.

FIRST DEFENSE
These Defendants deny each and every allegation of the bizarre, nonsensical,
ambiguous, and gibberish rantings and railings expressed in the Complaint as
directed toward these defendanis.

SECOND DEFENSE
That Plaintiff is barred from recovery against these answering Defendants, in

whole or in part, by the statute of limitations,

000317



THIRD DEFENSE
That the Complaint fails to state a claim against these answering Defendants
upon which relief could be granted.
FOURTH DEFENSE
That any damages suffered by Plaintiff were the proximate result of
Plaintiffs own acts and omissions, in such a degree as to bar recovery
against these answering Defendants.
FIFTH DEFENSE
That any damages suffered by Plaintiff were the proximate result of the acis
or omissions of third patties, in such a degree as to bar recovery against
these answering Defendants.
SIXTH DEFENSE
That Plaintiff is barred from recovery against these answering Defendants by
the doctrines or res judicata, judicial estoppel, and/or collateral estoppel.
SEVENTH DEFENSE
That Plaintiff is barred from recovery against these answering Defendants by
the doctrines of waiver and failure to exhaust judicial remedies.
EIGHTH DEFENSE
That Plaintiff is barred from recovery in this action against answering
Defendant, Alva A. Harris, by the doctrines of immunity and qualified
immunity.
NINTH DEFENSE
That these answering Defendants are entitled to reasonable attorney fees
pursuant to ldaho Code Sections 12-120 and 12-121 and Rules 11 and 54
Idaho Rules of Civil Procedure.
TENTH DEFENSE
That Plaintiff is barred from recovery against these answering Defendants by

the doctrines of unclean hands and misrepresentation.
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ELEVENTH DEFENSE
That the Complaint violates Rules 8(a) and 11 of the Idaho Rules of Civil

Procedure .

TWELVETH DEFENSE
Defendants deny each and every allegation 6f the complaint against them as
being the fictional conclusions of a mentally deluded and self concerned
individual whose paranoid fears and concerns lead him to babel on about

thoughts from his imagination and allege them as legal claims.

WHEREFORE, these defendants pray that plaintiff take nothing and that they

be awarded their atiorney fees, costs, and whatever other equitable relief is

applicable herein.

THESE DEFENDANTS DEMAND A TRIAL BY JURY OF ALL ISSUES ALLEGED HEREIN.
DATED this 19 day of March, 2003.

-

G Ry

Alva A. Harris

CERTIFICATE OF SERVICE

| HEREBY CERTIFY that on the 19 day of March, 2003, | served a true and
correct copy of the foregeing document on the following by depositing the
same in the United States mail, with the correct postage thereon, in
envelopes addressed as follows:
Party Served: John N. Bach, Pro Se

1858 South Euclid Avenue

San Marino, CA 91108

Alva A. Harris
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JOHN W. BACH , %:%LE

1858 S. Euclid Avenue Qo

San Marino, CA 91108 MAR ngm
Tel: (626) 799-3146 o GO,
Plaintiff Pro Se AGISTRATE COURT

SEVENTH JUDICIAL DISTRICT COURT, IDAHO, TETON COUNTY

JOHN N, BACH, CASE NO: CV 02-208
ENTRY OF DEFAULT AGAINST DEFENDANTS:
e (1) ALVA A. HARRIS, Individually &
Plaintiff, dba SCONA, INC., a sham entity;
v (2) TARGHEE POWDER,EMBORIUM, INC.,

ahn Idaho Corporation; & dba Unltd & Ltd.;
{3} JACK LEE McLEAN;
KATHERINE D. MILLER, aka (4) OLE'OLESEN; (ak® OLY OLSON);
KATHERINE M. MILLER, et zl., (5) BOB FITZGERALD, Individually &
dbha CACHE RANCH; and
(6) BLAKE LYLE, Individually & dba

Defendants. GRANDE TOWING, and also dba GRANDE
S BODY & PAINT (IRCP Rule 55(a) (1),
I Sy ot seq.)

Proof having been filed herein on March 19, 2003, per the
APPLICATION & AFFIDAVIT OF JOHN N. BACH, Plaintiff, for entry
of defaults against the Hetréin designated/identified defendants,
per I.R.C.P., Rule 55(a) (1), et seq,}

NOW, THEREFORE, ENTRY OF DEFAULT IS HEREBY ENTERED, AGAINST
EACH AND ALL OF THE FOLLOWING DEFENDANTS ¢

1. ALVA A. HARRIS, Indlv;dually & dha &IEE. INC., & gham entity;

JACK LEE McLEAN;
. OLE OLESEN; (aka OLY‘OLSON};
. BOB FITZGERALD, Individually & dba CACHE RANCH; and

. BLAKE LYLE, Individually & dba GRANDE TOWING, and also
dba GRANDE BODY & PAINT,

in all capacities, named, served or averzed said defendants
haVing failed, after this Court’'s ORDER of March 4, 2003, %o
appear further, defendat or answer Plaintiff®s FIRST AMENDED
COMPLAINT, as provided by the Idaho Rules of Ci&il Procedure.

DATED: March 19, 2003 CLERK OF THE COURT
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FILED

JOHN M. BACH Qo

1858 8. Buclid Avenue A MAR 1

San Marino, CA 91108 192003
s 799-314 e il OO,

g?iiné?ég)Progsi ° Mm&ﬁﬁ%&acouwr

SEVENTH JUDICIAL DISTRICT COURT, IDAHO, TETON COUNTY

JOHN N. BACEH, CASE NO: CV 02-208
APPLICATION & AFFIDAVIT OF
JOHN N. BACH, Plaintiff, FOR
Plaintiff, ENTRY OF DEFAULT PERYIRCP, RULE
55(a) (1), et seq, AGAINST DEFENDANTS:
(1) ALVA A. HARRIS, Individually &
Vo dba SCONA, INC., a sham entity;
{2) TARGHEE POWDER ®EMPORIUM, INC.,

Unltd and Ltd.; .
KATHERINE D. MILLER, aka (3) JACK LEE McLEAN;

KATHERINE M. MILLER, &t al., (4) OLE OLESEN;

(5) BOB FITZGERALD, Individually &
_ dba CACHE RANCH; and
Defendants. (6) BLAKE LYLE, Individually & dba
GRANDE TOWING, and also, dba
/ GRANDE BODY & PAINT.

Plaintiff JOHN N. BACH, being placed under oath, gives his
testimony herein of his own personal knowledge, in this APPLICA-
TION & AFFIDAVIT for entry of default against thése defendants:

1. ALVA A, HARRIS, Individually & dba SCONA, INC., a sham
entity;

2. TARGHEE POWDER EMPORIUM, INC., an Idaho. Corporation,
served as defendant DOES 2 herein, service having been
made on ALVA A. HARRIS, Agent, Manager &/Or Officer
of said corporation; appearing also dba "Unltd and Ltd.";

3. JACK LEE McLEAN;
4., OLE OLESEN; (aka  OLY.OLSON, per his appearance);
5. BOB FITZGERALD; Individually & dba CACHE RANCH:

6. BLAKE LYLE, Individually & dba GRANDE TOWING, and also,
dba GRANDE BODY & PAINT,

All, the above designated/identified defendants, were person-—
ally served with process herein, and @Ventually appeared, being
represented by ALVA A. HARRIS, Esquire of Shelley, Idaho, who on
said defendants behalﬁes, made various motions to dismiss, which
motions were formally denied by this Court's SEVENTH ORDER of
March 4, 2003, said March 4, 2003 ORDER being faxed to each of

said defendants' counsel, and believed also mailed again. to
+heir counsel on March 4, 2003. .
) I YL
V00321

w— 1 -



Since th@.service by fax and mail of this Courtfs said
ORDER of March 4, 2003, none of said defendants or their
said counsel, have filed any ANSWER nor made any effort to
defendant or to seek from plaintiff any extension of time or

further time to answer the FIRST AMENDED COMPLAINT herein.
Plaintiff has recieved no applicatién from any of said defendants
té this Court for any further timé teo 80 answer or defend, and
their time = to answer herein has nowoexpired, as of the end of
Monday, March 17, 2003,

All of said defendants haﬁing therefore failed to appear
further as required by Idaho Rui@é of Ciﬁil Progedure, and,
further, haﬁing Failed to defehd'agéinst'any of the averments
of the FIRST AMENDED COMPLATNT, Plaintiff JOHN N. BACH, hereby
requests, entry of defaults against each and all of the afore-
designated/identified def@ndan%s? singularly and jointly, in
all. stated and aﬁerred capacitiés;

DATED: March 19, 2003

N N. BACH

KOTARY *S. ACKNOWLEDGEMENT AND VERIFICATI

I, the undersigned NOTARY of Idaho, hereby acknowledge,
Verify, attent and confirm, that JOHN N. BACH, perscnally known
to me, did appear before m@; was paced under cath, qave testi=-
mony as aforesaid, siqniﬁq his name and signature in my immed-
iate Ppresence and observatlon on this dat@, March 19, 2003,

edan Copny > g |

CseskeoF 28 wonapye” >~ <

(SEAL) - SO
e Ty ' Z&DDRESS//ZY ,\4 S, ap
fa % o

Com'™n Exps 2.~ I' OE%'




Alva A. Harris
Attorney at Law
P.O. Box 479
Shelley, ID 83274
(208) 357-3448
ISB #968

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TETON

JOHN N. BACH )
) Case No. CV 2002-208
Plaintiff, )
) NOTICEOF APPEARANCE F* | LED
VSs. LBHO
) APR 0§ 2003
. TE ¥
KATHERINE D. MILLER, et al, ; Fee: $47.00 DISTRIGT o
Defendant. )
)

Comes now ALVA A. HARRIS, Attorney at Law, ldaho and enters ‘an
appearance of counsel in the above entitled matter for and in behalf of the
Defendants, Bret Hill and Deena Hill.

DATED this 1st day of April, 2003.

Alva A. Harris
Attorney at Law

CERTIFICATE OF MAILING

I hereby certify that 1 served a true copy of the foregoing NOTICE OF
APPEARANCE upon the following, by mailing the same to him on this Ist day
of April, 2003.

John N. Bach, Pro Se
1958 South Euclid Ave.
San Marino, CA 91108

A — u//’ -
//(/)/2;{/?" /}/%’f’%ﬁ

&

Alva A. Harris
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Alva A. Harris APR 02 2003
Attorney at Law TETON GO,
171 South Emerson DISTRICT COURT
P.O. Box 479

Shelley, ldaho 83274
(208) 357-3448
ISB # 968

Attorney for Defendants Harris, Fntzgerald Lyle and Oilson
McLean, and Scona, Inc.

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TETON

JOHN N. BACH, :
Case No. CV-02-0208

)
)
Plaintiff, )
vs. )
)
KATHERINE D. MILLER, etal ) MOTION TO SET ASIDE
Defendants. ) DEFAULT
)

COMES NOW all the above named defendants, by and through their attorney
of record, Alva A. Harris, and respectfully move this Court under authority of
Rules 5, 55 and 60, i.R.C.P., for its order setting aside the entry of said Default.

This motion is based upon the documents and pleadings on file herein

and attached hereto, Testimony is not necessary and the Court is requested to

rule after hearing oral argument.

DATED this 1 day of April, 2003,

Alva A. Harris
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 1 day of April, 20083, | served a true
and correct copy of the foregoing document on the following by depositing the
same in the United States mall, with the correct postage thereon, in envelopes
addressed as follows:

Party Served;

John N. Bach, Pro Se

1858 South Euclid Avenue

San Marino, CA 91108
Attorney Served:

Galen Woelk, Esq.

P. O. Box 533

Driggs, Idaho 83422

Jason Scott, Esq.
P. 0. Box 100
Pocatello, Idaho 83204

Jared M. Harris, Esq.
P. O. Box 577
Blackfoot, ldaho 83221

L

Alva A. Harris




FILED iN CHAMBERS
at fdaho Falls

Bonneville County _
Honorable Richard T. St. Clair

Date 4 2/03
Time e %5

Deputy Cieric\ﬂ?dm}”iaw%/

IN THE DISTRICT CQURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TETON

JOHN N. BACH,

Plaintiff,
Case No. CV-02-208
vE .

KATHERINE D. MILLER aka
KATHERINE M. MILLER, ALVA
HARRIS, Individually & dba TENTH ORDER
SCONA, INC., JACK LEE McLEAN, ON PENDING MOTIONS
BOB FITZGERALD, OLE OLSON, BOB
BAGLEY & MAE BAGLEY, husband and
wife, BLAKE LYLE, Individually
and dba GRAND TOWING, GALEN
WOELK and CODY RUNYAN,
Individually & dba RUNYAN &
WOELK, ANN-TOY BROUGHTON, WAYNE
DAWSON, MARK LIPONIS, EARL
HAMLTN, STAN NICKELL, BRET HILL
& DEENA R. HILL, and DOES 1
through 30, Inclusive,

Defendants.

I. INTRODUCTION
Pending before the Court is defendant Galen Woelk,
individually and dba Runyan & Woelk’s motion to dismiss Bach'’s
first amended complaint under Rule 12(b) (8), I.R.C.P., filed on
February 11, 2003.' The motion was suppcrted by the affidavit of

counsel Jason Scott having attached thereto a copy of plaintiff

! pefendant Cody Runyan has not appeared generally in this action.
TENTH ORDER ON PENDING MOTIONS 1
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Bach’s amended complaint dated April 8, 2002, and a copy of the
Court’s memorandum decision and order dated June 25, 2002, in
the United 8State District Court for the District of Idaheo in a

case entitled John N. Bach v. Teton County, et. al., CV-01-266-

E-TGN (Judge Thomas G. Nelsocn, 9t i rcuit Judge sitting by
designation).

Also before the Court is Bach’s motion for sanctions under
Rule 11, T.R.C.P., against “said defendants.” On February 19,
2003, Bach filed a memorandum in opposition to Woelk’'s motin,
and his Rule 11 motion. On March 5, 2003, Woelk filed a reply
memorandum and the supplemental affidavit of counsel Jason
Scott, having attached thereto a copy of an order dated December
16, 2002, by Judge Nelson in U.S.D.C. case no. CV-01-266-E-TGN.

Oral argument was heard on these motions on March 28, 2003.
Having read the motions, supporting affidavits and memoranda,
and opposing memorandum, the Court issues the following decisicn
on the pending motions.

II. ANALYSIS

1. Woelk dba Runyan and Woelk’s Rule 12(b) (8) Motion.

Rule 12(b) (8}, I.R.C.P., provides that a trial court may
dismiss a civil action where there is another action pending
between the same parties for the same cause. Whether to grant

the motion invokes the discretion of the trial court. Klau v.

TENTH ORDER ON PENDING MOTIONS 2



Hern, 133 Jdaho 437, 43%, 988 P.2d 211, 213 (1999). Two tests
have been applied to aid the trial court in exercising its
discretion, i. e. whether the other case has gone to judgment so
that claim preclusion and issue preclusion may bar the second
action, and whether the first action if not progressed to
judgment will determine the “whole controversy and settle all
the rights of the parties.” Id. at 440, 988 P.2d at 214.

Woelk argues that Judge Nelscn in the federal action
dismissed “with prejudice” by order entered on June 25, 2002,
the same claims that Bach alleges in his amended complaint filed
in this Court on September 27, 2002, and that under the second
test of Klau as soon as a final judgment is entered in the

federal action the dismissal order will be res judicata. In

opposition, Bach argues that Judge Nelson entered an order on
December 16, 2002 “declinl[ing] to exercise supplemental
jurisdiction over [Bach’s] pendant state law claims,” and
dismissing “those claims without prejudice.” {Order dated
Decembper 16, 2002, at 15) In reply, Woelk argues that Judge
Nelson denied Bach’s motion to vacate the June 25" order and
only dismissed with prejudice pendant state claims in Counts 10
and 11 of Bach’s BApril, 2002 amended complaint in the federal

action. {Id. at 14 & 19)

TENTH ORDER ON PENDING MOTIONS 3



In Bach’s amended complaint filed on April 10, 2002, in the
federal action, he named Galen Weoelk and Cody Runyan both
individually and dba Runyan & Woelk as members of “THE ATTORNEYS
UNION & GROUP” along with several other defendants. (Am. Comp.
95a at ¢} Bach further alleged that sometime in 1999 after the
filing of Teton County case no. CV-99-014, he sought legal
advice and services of Woelk and Runyan and discussed strategies
for Bach to use in such litigation and an appeal before the
Idaho Supreme Court invelving Roy Moulton, John Stewart, Steve
Urry and Trout’s Teton Ranch. {(Id. f16 at 17) Bach further
alleged that in September, 1899, he discovered that Woelk and
Runyan were advising and representing Katherine Mille, Jack
McLean, Bob Fitzgerald, Alva Harris, Scona, Inc., 0Ole (Oleson,
and other defendants in the federal case, presumably divulging
Bach’s client confidential information fto them, and further
Woelk and Runyan conspired with such defendants and others to
trespass on Bach’s land and to commit criminal acts and threats
against his perscon and proéerty, and further Woelk assaulted,
stalked, harassed, threatened, “flipped off,” used profanities
and obscenities toward Bach. (Id.) Bach further alleged that
Woelk and Runyan conspired with Lavell Johnson, Tan Nickell,

Lowell Curtis and Earl Hamblin of the Teton Canal Company and

TENTH ORDER ON PENDING MOTIONS 4
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other defendants to misappropriate, convert and divert BRach’s
water rights to his 40 acres in Teton County. (Id. §18 at 19)
Based on the foregoing factual allegations, Bach sought to
allege in the federal case the following causes of action
against Woelk and Runyan and others: Count 1 -- violation of 42
U.s.C. Sec. 1981 (Id. 922 at Z24); Count 2 -- violation of 42
U.s5.C. Sec. 1982 {Id. 923 at 24}); Count 3 - violation of 42
U.S.C. Sec. 1283 (Id, 9924 & 25 at 25-26); Count 4 - wviclation
of 42 U.8.C. Sec. 1985(2) (Id. 925 & 26 at 26-27); Count 5 --
violation of 42 U.S.C. Sec. 1885(3) (id. 9927 & 28 at 27); Count
6 - violation of 42 U.S.C. Sec. 1986 (Id. 9129 & 30 at 27-28);
Count 7 = violation of Cal. Civ. Code Secs. 51 through 53 & Cal.

Gov'f£. Code Secs. 12948 et. seg. (Id. 9931 & 32 at 28}; Count 8 -

violation of 18 U.S5.C. Secs. 1961 & 1962(a) through (c) (Id.
F9U33, 34 & 35 at 28~30); Count 9 (directed only at FEDERAL
GOVERNMENT DEFENDANTS); Count 10 -- viclation of Idaho Code
Secs. 18-7802 through 7805 (Id. 931 at 31}; and Count 11 -
{incorporating claims stated in “Exhibit 2” being an Idaho Tort
Claim Notice describing claims against various Teton County
entities and employees, but not mentioning Woelk or Runyan).
in his memorandum decision and order dated June 25, 2002,

Judge Nelson analyzed all of the claims directed at Woelk and

TENTH ORDER ON PENDING MOTIONS 5
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Runyan at pages 18 through 20, and wrote in conclusion at page
20:

In short, the Amended Complaint fails to state a claim
in this federal action. The Court gave Plaintiff the
opportunity to file an amended complaint. He has now done
so. Apparently, even with instructions, he cannot state a
claim as to these defendants. The Amended Complaint is
dismissed with prejudice as to Defendants Runyan and Woelk.

In the December 16" order, Judge Nelson analyzed Bach’s
motion to vacate the June 25 order at pages 2 through 6, and
concluded that the motion would be denied. At pages 7 through 13
he analyzed the claims against the Teton County defendants. At
pages 14 and 15 he analyzed “pendent state claims” in Counts 10
and 11 as against only the remaining defendants, and wrote:

All federal claims have not been dismissed in this and
prior orders, but the great bulk of them have been, and
many defendants have been dismissed. Only & small fraction
of the parties and federal claims Plaintiff was attempting

to pursue in this action are now possibly viable against
only a small number of remaining defendants.

Further, the Court takes judicial notice cf the fact
that Plaintiff [Bach] has filed a case in state district
court in Teton County, No CV-02-208, against a number of
the same parties, and asserting some of the claims that
plaintiff attempted to assert in this case. There are also
several other state court cases pending involving Mr. Bach
and happenings in and around Teton County. In order to
avoid jurisdictional conflict between this Court and the
state courts, to allow the state courts to have the
opportunity to rule on state law claims and to simplify the
instant matter for the Court and remaining litigants, this
Court declines to exercise supplemental jurisdiction over
Plaintiff’s pendent state law claims. (Id. at p. 15)
{Emphasis added).

TENTH ORDER ON PENDING MOTIONS 6




Conciuding at pages 15 through 18, Judge Nelson then comments on
the remaining defendants “who have not previocusly been dismissed
from the action,” namely Mary Sarcne, Terrina Beatty, John
Stewart, Clint Calderwood, Tom Christensen, Peter Estay, Casey
Fitzgerald, Shawn Fitzgerald, and Oly Oleson [sic].

Based on this Court’s reading of Judge Nelson’s memorandum
decision and order dated June 25, 2002, and order dated December
16, 2002, and Bach’s amended complaint dated April 10, 2002, all
in U.5.D.C. case no. CV-01-260-E-TGN, it appears that Bach’s
causes of action directed against Woelk and Runyan in that case
were dismissed with preijudice for failure to state a claim upon
which relief could be granted on June 2Z25th, and that the
December 16" order dismissing without prejudice pendent state
claims in Counts 10 and 11 applied only to “remaining
defendants” and not to Woelk or Runyan. It is cbvious that when
final judgment is entered in the federal case, Bach will not
recover anything against Woelk or Runyan in that case. If Judge
Nelson is reversed on appeal as to any of the causes of action
alleged against Woelk or Runyan, then Bach can go to trial on
those causes. If Judge Nelson is affirmed, then his judgment is

res judicata as to those causes.

Therefore, Rule 12(b)(8), I.R.C.P., prevents Bach from

relitigating any causes of action based on 42 U.S5.C. Secs. 1981,

TENTH ORDER ON PENDING MOTIONS 7
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1982, 1983, 1985(2) & (3), 1986, or Cal. Civ. Code Secs. 51
through 53, or Cal. Gov't. Code Secs. 12948 et. seqg., or 18
U.S.C. Secs. 1961 & 1962(a) through (¢}, or Idsho Code Secs. 18-
7802 through 7805.

Bach’s first amended complaint filed on September 27, 2002,
in this Courit Bach alleges causes of action against Woelk in
viclation of Idaho Cede Secs. 18-7802 through 7805 in paragraph
36 at page 22. Those causes of action must be dismissed with
prejudice because they are the same causes of action dismissed
with prejudice by Judge Nelson in the federal case on June 25,
2002. To that extent the Rule 12(b) (8) moticn should be granted.

However, Bach’s first amended complaint also seeks relief
against Woelk in this case based on causes of action that are
markedly different from those ruled on by Judge Nelson, i. e.
First Count —-- quiet title, nuisance and injunctive relief as to
real property; Fifth Count - slander of title; Sixth Count --
intentional interference with business interests; Eighth Count -
violation of fiduciary duty, breach of implied covenants,
constructive fraud; and Ninth Count -- conversion of personal
property. Since these causes of action were not alleged in the
federal action, Rule 12£b)(8) would not apply. Therefore, the

motion must be denied as to those causes of action.

TENTH ORDER ON PENDING MOTIONS 8
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2., Bach’'s Motion for Runle 11 Sanctions,

Rule 11{a) (1}, I.R.C.P., focuses on the “signor” of
pleadings, motions, and other court filed documents, who has
made inadeguate investigation into relevant facts and
law before filing the document, usually an attorney representing
a civil litigant. This Rule is to be applied within the trial

court’s discretion. Durrant v. Christensen, 120 Idaho 886, 821

P.2d 319 {1%91). Rule 11(a){1) was intended toc be a narrowly

used court management tool. See Landvik v. Herbert, 130 Idaho

54, 61, 936 pP.2d 697, 704 (App.1997).

Bach’s motion seeks Rule 11 sanctions against Woelk dba
Runyan & Woelk, but does not specify what sanctions are sought.
Woelk did net sign the offending motion, s¢ sanctions under Rule
11 cannot be granted against Woelk. Default judgment against
Woellk would not be appropriate under Rule 11. Attorney fees
cannot be awarded to a pro se party. No specific expenses
incurred because ©of the Rule 12{(b) {8) motion are shown.

NOW THEREFORE,.IT IS HERERY ORDERED that

1. Defendant Woelk dba Runyan & Woelk’s Rule 12({b) (8)
motion is DENIED, except as to dismissal of the causes of action
based on Idaho Code Secs. 18-7802 through 7805 which is GRANTED;

and

TENTH ORDER ON PENDING MOTIONS 9
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2. Plaintiff Bach’s Rule 11 motion for sanctions is

DENTED.

DATED this 2nd day of April, 2003.

g d S

CHARD 7. ST. CLAIR
DISTRICT JUDGE

TENTH CORDER ON PENDING MOTIONS
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CERTIFICATE OF SERVICE
I hereby certify that on the éz day of April, 2003, I
certify that a true and correct copy of the foregoing document
was mailed, telefaxed or hand delivered to the following
persons:

John N. Bach
P. 0. Box 101
Driggs, ID 83422
Telefax Nos. 626-441-6673
208-354-8303 {TELEFAX & MAIL)

Alva Harris

P. O, Box 478

Shelley, 1D 83274

Telefax No., 208~357-344% {(TELEFAX & MAIL)

Galen Woelk
Runyan & Woelk, P.C.

P.O. 533
Driggs, ID B3422
Telefax No. 20B-354-8886¢ (TELEFAX & MAIIL)

Jason Scott

P. 0. Box 100

Pocatello, ID 83204

Telefax No. 208-233-1304 {TELEFAX & MAIL)

Jared Harris

BP. O. Box 577

Blackfoot, ID 83221

Telefax No. 208-785-6749 (TELEFAX & MAIL)

RONALD LONGMORE
Clerk of Court

m/)d;ﬁ’[ﬂ%#&&t/é/

Deputy Court Clerk

TENTH ORDER ON PENDING MOTIONS 11
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