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Plaintiff John N. Bach’s Closing Brief in Opjections & Opposition to Defendants
Hill’s Motion/Application for Attorney Fees (JRCP, Rule 54(e)(2), L.C. 12-121; and
Also To: Defendant Hamblin’s Motion/Application For Attorneys Fees, (IRCP, Rule
54(e)(2), 1.C. 12-121), Filed May 6, 2005

Plaintiff & Counterclaim Defendant John N. Bach’s Post Judgment Evidentiary
Hearing Brief Re: Lack of Jurisdiction, Basis, Reasons and Lack of Any Attorneys’
Fees, Reasonable or Otherwise to be Awarded/Allowed Defendants Hills Nor
Hamblin Per 12-121. Filed May 6, 2005

Thirty Seventh Order on Pending Motions, Filed May 11, 2005

Amended Judgment, Filed May 23, 2005

Amended Jud_gment, Filed June 2, 2005

John N. Bach’s Amended Notice of Appeal, Per The Supreme Court of the State
of Idaho’s Order Denying Motion to Dismiss Appeal of May 23, 2005. Filed
June 13, 2005

Request for Additional Transcript, Filed June 27, 2005

John N. Bach’s Second Amended Notice of Appeal, Per The Supreme Court of the
State of Idaho’s Order of August 4, 2005, Not Mailed, Purportedly Until August 5,
2005 and Not Received Until on Thursday, August 11, 2005; and John N. Bach’s
Second Amended Notice of Appeal in No. 31717, Filed August 18, 2005

Request for Additional Record, Filed September 1, 2005

Request for Additional Transcript, Filed September 1, 2005

Request for Additional Record, Filed September 2, 2005

Certificate of Exhibits

Clerk’s Certificate

Certificate of Service
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Index

Addendum to Stipulated Pretrial Order, Filed January 27, 2005

Additional Findings of Fact and Conclusions of Law, Filed December 23, 2003
Affidavit of Galen Woelk, Filed February 7, 2005

Affidavit of Galen Woelk, Dated October 3, 2002

Affidavit of Jana Siepert in Support of Motion to Compel, Filed March 15, 2004

Affidavit of John N. Bach (Apart from the Memoranda Briefs Referenced and
Incorporated Herein, and the Further Case and Other Authorities Cited Herein to
Support Any of Plaintiff’s Motions, Plaintiff Will Be Submitting Further Briefs
Prior to 14 Days of Hearing of Friday, December 5, 2003), Filed November 6, 2003

Affidavit of John N. Bach in Support of His Motions for Summary Judgment
And/or Summary Adjudication (RCP, Rule 36, et seq.), Filed April 18, 2003

Affidavit of John N. Bach Re: Testimony of Damages to be admitted, considered

and included in Judgments Of Defauits Against Defendants Alva A. Harris,
Individually & dba SCONA, Inc., a sham entity; Jack Lee McLean, Robert Fitzgerald
aka Bob Fitzgerald, Individually & dba Cache Ranch; Oly Oleson, Individually &
dba Cache Ranch & dba R.EM.; and Blake Lyle, Individually & dba Grande Towing
and also dba Grande Body & Paint. Filed February 3, 2004

Affidavit of Lynn Barrie McLean, Dated September 10, 2004

Affidavit of Plaintiff John N. Bach, in Opposition to Defendants’ Galen Woelk,
individually & dba Runyan & Woelk’s Motion for Summary Judgment on
Remaining Counts, and to Affidavit of Galen Woelk & Affidavit of Jason Scott;
and Request for Judicial Notice of Pending Teton Actions, Filed August 16, 2004
Affidavit of Plaintiff John N. Bach, in Support of Application/Request for
Immediate Ex Parte Issuance of Restraining Order, and Order to Show Cause for
Preliminary & Permanet Injunction Against All Defendants, Their Agents,

Etc., Protecting Plaintiff’s Person and Properties, Filed July 23, 2002

Amended Answer and Demand for Jury Trial, Filed January 13, 2005

Amended Default Judgment Against Wayne Dawson, Filed February 23, 2004

Amended Exhibit List, Filed February 1, 2005
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Amended Judgment, Filed June 2, 2003

Amended Judgment, Filed May 23, 2005

Answer & Demand for Jury Trial, Filed March 19, 2003

Answer; Counterclaim and Jury Demand for Defendant Katherine Miller, &

Miller Third Party Complaint IRCP Rule 14(a) and Miller Cross Claim/
Counterclaim IRCP Rule 13(a), 13(g), 13(h), 17(d), 19(a)(1), Filed March 17, 2003
Answer, Filed January 29, 2003

Answer to First Amended Complaint and Demand for Jury Trial, Filed April 14, 2003
Appearance; Motion to Dismiss and Motion for Sanctions, Filed January 22, 2003
Application & Affidavit of John N. Bach, Plaintiff, for Entry of Default Per IRCP,
Rule 55(a)(1), et seq, Against Defendants: (1) Alva A. Harris, Individually & dba
SCONA, Inc., a sham entitiy; (2) Targhee Powder Emporium, Inc., Untld and Ltd.;
(3) Jack Lee McLean; (4) Ole Olesen; (5) Bob Fitzgerald, Individually & dba Cache
Ranch; and (6) Blake Lyle, Individually & dba Grande Towing, and also, dba Grande
Body & Paint, Filed March 19, 2003

Brief, Filed June 27, 2003

Brief in Support of Emergency Motion for Substitution of Parties and to Shorten
Time for Hearing, Filed February 7, 2005

Certificate of Exhibits

Certificate of Service

Clerk’s Certificate

Complaint for Damages/Injuries to Plaintiff, His Real & Personal Properties;
Malicious Prosecution; Abuse of Process; Slander of Title & Conversion-

Theft of Properties; Defamation-Libel & Slander; and for Immediate Injunctive/

Equitable relief, Filed July 23, 2002

Default Judgment Against Alva Harris, SCONA, Inc., Bob Fitzgerald, Ole Olesen,
and Blake Lyle, Filed February 27, 2004

Default Judgment Against Lynn McLean, as Personal Representative of the Estate
of Jack Lee McLean, Filed September 21, 2004

Defanlt Judgment Against Wayne Dawson, Filed January 5, 2004
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Defendant Ann-Toy Broughton’s Exhibit List, Filed June 4, 2003

Defendant Earl Hamblin’s Answer to Plaintiff’s First Amended Complaint, Filed
June 25, 2003 :

Defendant Earl Hamblin’s Disclaimer of Interest in Certain Real Property and
Motion to Dismiss, Filed March 23, 2004

Defendant, Earl Hamblin’s Exhibit List, Filed January 13, 2004
Defendant Miller’s Brief in Opposition to Summary Judgment, Filed May 6, 2003

Disclaimer of Interest, Filed November 17, 2003

Disclaimer of Interest in Certain Real Property and Motion to Dismiss, Filed March

8, 2004

Eighteenth Order on Pending Motions, Filed September 9, 2003
Eighth Order on Pending Motions, Filed March 4, 2003
Eleventh Order on Pending Motions, Filed April 2, 2003

Emergency Motion for Substitution of Parties and to Shorten Time for Hearing,
Filed February 7, 2005

Entry of Appearance, Filed August 16, 2002

Entry of Default Against Defendants; (1) Alva A. Harris, Individually & dba
SCONA, Inc., a sham entity; (2) Targhee Powder Emporium, Inc., an Idaho
Corporation; & dba Unltd & Ltd.; (3) Jack Lee McLean; (4) Ole Olesen; (aka Oly
Olson); (5) Bob Fitzgerald, Individually & dba Cache Ranch; and (6) Blake Lyle,
Individually & dba Grande Towing, and also dba Grande Body & Paint (IRCP,
Rule 55(a)(1), et seq.) , Filed March 19, 2003

Exhibit List, Filed January 20, 2005

Exhibit List, Filed May 29, 2003

Fifteenth Order on Pending Motions, Filed June 2, 2003

Fifth Order on Pending Motions, Filed January 10, 2003

Final Judgment, Filed February 11, 2005
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Final Pre-Trial Order, Filed June 3, 2003

Findings of Fact and Conclusions of Law, Filed July 1, 2003

First Amended Complaint, Filed September 27, 20002

Fourteenth Order on Pehding Motions, Filed May 28, 2003

Fourth Order on Pending Motions, Filed December 3, 2002

Further Affidavit in Support of His Current Motions to (1) Strike Entire Answer of
Defendants Hill and/or Preclude Any Evidence by Them of Their Claims to Title,
Ownership, Possession or Rights of Use of Real Property with Home @ 195 N.
Hwy 33, Driggs and/or for Unqualified Admissions That Plaintiff is the Sole &
Rightful Owner Thereof, Etc., & (2) Alternatively, in Opposition to Defendants
Hills’ Motion for Summary Judgment, Filed April 20, 2004

John N. Bach’s Amended Notice of Appeal, Per The Supreme Court of the State
of Idaho’s Order Denying Motion to Dismiss Appeal of May 23, 2005. Filed

June 13, 2005

John N. Bach’s Second Amended Notice of Appeal, Per The Supreme Court of the
State of Idaho’s Order of August 4, 2005, Not Mailed, Purportedly Until August 5,
2005 and Not Received Until on Thursday, August 11, 2005; and John N. Bach’s
Second Amended Notice of Appeal in No. 31717, Filed August 18, 2605
Judgment Against Defendants Bret Hill and Deena R. Hill, on Second Count and
Fourth Count of First Amended Complaint, Granting Quiet Title Judgment in
Favor of Plaintiff John N. Bach, and Permanent Injunction in His Favor Re the
Real Properties & Interest Quieted to/in Him as to Said Second & Fourth Counts,
Filed June 24, 2004

Judgment, Filed February 17, 2005

Judgment, Filed February 24, 2005

Judgment, Filed October 23, 2003

Katherine Miller’s Affidavit in Objection to Bach’s Motion for Summary Judgment,
Filed May 6, 2003

Miller’s Descriptive Exhibit List, Filed May 27, 2003
Miller’s Objection to Bach’s Motion for Summary Judgment, Filed May 6, 2003

Minute Entry, Dated January 9, 2003
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Minute Entry, Dated July 14, 2003
Minute Entry, Filed April 15, 2003
Minute Entry, Filed April 19, 2004
Minute Entry, Filed February 23, 2004
Minute Entry, Filed July 17, 2003
Minute Entry, Filed July 21, 2004
Minute Entry, Filed June 16, 2004
Minute Entry, Filed June 17, 2003
Minute Entry, Filed June 30, 2004
Minute Entry, Filed March 14, 2005
Minute Entry, Filed March 22, 2004
Minute Entry, Filed May 5, 2003
Minute Entry, Filed May 6, 2005
Minute Entry, Filed May 9, 2004
Minute Entry, Filed May 29, 2003
Minute Entry, Filed November 9, 2004
Minute Entry, Filed October 14, 2003
Minutes Report, Dated August 13, 2002
Minutes Report, Dated June 11, 2003
Minutes Report, Dated June 16, 2003
Minutes Report, Dated November 26, 2002
Minutes Report, Dated October 9, 2002

Minutes Report, Dated September 10, 2004
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Motion, Filed November 12, 2002
Motion to Set Aside Default, Filed April 2, 2003

Motion to Strike Plaintiff’s First Amended Complaint and for Rule 11{a)(1)
Sanctions Against John Bach, Filed October 3, 2002 '

Nineteenth Order on Pending Motions, Fiied October 23, 2003
Ninth Order on Pending Motions, Filed March 7, 2003

Notice of Appeal, Filed February 28, 2005

Notice of Appeal, Filed March 25, 2005

Notice of Appearance , Filed April 1, 2003

Notice of Appearance, Filed April 4, 2003

Notice of Appearance, Filed August 7, 2002

Notice of Hearing Motion to Set Aside Default and Motion to Reinstate Answer
Filed May 29, 2007

Notice of Motions and Motions by Plaintiff John N. Bach Re Post Twenth Fifith
Order and Final Judgment, Along with Order, of February 8, 2005 and February 11,
2005 for Orders: (1) Vacating, Setting Aside, Etc. Said Orders and Final Judgment;
(2) Entering New and Different Order & Final Judgment in Favor of Plaintiff; (3)
Granting of New Trial as to All Plaintiff*s Counts Against Katherine Miller and
Galen Woelk; (4) For Order Awarding Plaintiff Costs and Paralegal Fees Sought. &
Modifying Permanent Injunction. Filed February 25, 2005

Notice of Substitution of Attorney, IRCP 11(b)(1), Filed August 27, 2002

Order Amending Stay Entered April 13, 2004, Filed April 14, 2004

Order and Notice Setting Jury Trial, Filed November 27, 2002

Order and Preliminary Injunction, Filed August 16, 2002

Order, Filed February 7, 2005

Order, Filed June 16, 2003

Order, Filed March 18, 2004

Order, Filed May 22, 2003
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Order for Default, Filed June 16, 2003

Order of Voluntary Disqualification Pursuant to IRCP 40(d)(4), Filed July 23, 2002
Order on Pending Motions, Filed September 3, 2002

Order on Various Motions Heard on March 16, 2004, Filed March 22, 2004

Order Resiraining All Defendant Their Agents, Aftorneys, or Any Persons/Entities

From Entering, Accessing or Attempting to Enter, Access or Be on Any of Plaintiff’s
Properties; and Order to Show Cause to All Defendants Why Such Resiraining Order
Should Not Be Issued as a Preliminary and Permanent Injunction, Filed July 25, 2002

Order Sealing All Records of in Camera Session on September 9, 2002, Filed
October 15, 2002

Order Suspending Appeal, Filed January 22, 2004

Plaintiff’s & Appellant’s Amended Notice of Appeal, Per Idaho Supreme Cowurt’s
Order Re: Final Judgment of December 22, 2003. (Related Petition for Writ of
Mandate/Prohibition, Idaho Supreme Court Docket No. 30009 Filed September

19, 2000, denied) & Plaintiff, Counterclaim Defendant & Appellant Has Made Two
Motions for a Rule 54(b) Certificate, to which Katherine Miller Has Not Objected
Except to the form of the Proposed Certificate. Judge St. Clair has delayed issuing
said Certificate, most recently, issued a Twentieth Order, see attached copy,
continuing all such motion to the 1% week, Feb., 2004, Filed January 12, 2004

Plaintiff & Counterclaim Defendant John N. Bach’s Exhibit List and Designations
Pending/Subject to Court’s Rulings — Orders Re Summary Judgment Motions,
Filed May 28, 2003

Plaintiff & Counterclaim Defendant John N. Bach’s Memorandum Brief in Support
of His Motions Filed Feb. 25, 2005 (IRCP, 12(), (g), 59(a), 1, 3, 4, 5, 6, & 7; 52(b);
60(b), (1), {2), (3), (4), (5), & (6); 11{a)(1)(2), Filed March 9, 2005

Plainiiff and Counterciaim Defendant John N. Bach’s Motion for Directed Verdict on
Al His Counts in the First Amended Complaint and on All his Affirmative Defenses
to Katherine Miller’s Counterclaims (IRCP, Rule 50(a) et seq.), Filed June 18, 2003

Plaintiff & Counterclaim Defendant John N. Bach’s Notice of Motions and

Motions for Summary Judgment and /or Summary Adjudication, IRCP, Rule 56,
et seq., Filed April 18, 2003 :
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Plaintiff’s & Counterclaim Defendant John N, Bach’s Notice of Motions &
Motions Re (1) Order Voiding/Invalidating Special Jury Verdict of June 19, 2003,
(2) For Judgment in Complete Favor of Plaintiff & Counterclaim Defendant, John
N. Bach, against Defendant & Counterclaimant Katherine D, Miller, aka Katherine
M. Miller, in all capacities; (3) Amendment of Ruling/Order or Contemplated
Judgment Re Special Verdict &/or new Trial: and for Modification of Final
Pretrial Order &/or Relief from Final Pretrial Order & Trial Orders, Special
Verdict, Ete. (IRCP, Rules 16, 50, 58, 59, & 60(1)-(6).) Filed July 3, 2003

Plaintiff & Counterclaim Defendant John N. Bach’s Notice of Motion, Motion &
Affidavit for the Disqualification of the Honorable Richard T, St. Clair, Assigned,
(IRCP, Rule 40(DH(2XAYNDI3) & (4); 40(d)(5), et seq; and Notice of Motion &
Motion for Vacating of All Judge St. Clair’s Final Pretrial Orders, Adverse Orders,
Findings of Facts and Conclusions of Law, Etc., Filed July 9, 2003

Plaintiff & Counterclaim Defendant John N. Bach’s Post Judgment Evidentiary
Hearing Brief Re: Lack of Jurisdiction, Basis, Reasons and Lack of Any Attorneys’
Fees, Reasonable or Otherwise to be Awarded/Allowed Defendants Hills Nor
Hamblin Per 12-121. Filed May 6, 2005

Plaintiff & Counterclaim Defendant John N. Bach’s Supplemental Brief No. 1.
In Support of His Motions Filed November 6, 2003, Filed November 20, 2003

Plaintiff & Counterclaim Defendant John N. Bach’s Supplemental Brief No. 2.,
In Support of His Motions Filed November 6, 2003. Filed December 3, 2003

Plaintiff & Counterclaim Defendant John N. Bach’s Trial Brief No. Two (2)
Defendant & Counterclaimant Miller’s Answer & All Counterclaims are Barred as
a Matter of Both Fact and Law-By Miller’s Discharge of Claims Against Bach in
His Chapter 13 Bankruptcy & Per the Written Undispute Settlement Agreement of
October 3, 1997. (Also Cited/Presented for Plaintiff’s Motion in Limine to be Filed
Herein.) Filed May 30, 2003

Plaintiff & Counterclaimant John N. Bach’s Answer & Affirmative Defenses to
Counterclaims of Katherine D. Miller, aka Katherine M. Miller, Filed April 4, 2003

Plaintiff John N. Bach’s Affidavit Per IRCP, Rule 56(f) to Stay Any Hearing or

Action to Consider Granting Defendants Bret & Deena R. Hill’s Motion for Summary

Judgment Until Plaintiff has His Further Motions for Discovery Sanctions Against
Said Defendants Hill Heard; and Affidavit, Part II, in Opposition, Refutations and
Objections to Hills Affidavits Re Their Summary Judgment Motions, Filed

March 2, 2004

Plaintiff John N. Bach’s Closing Brief in Opjections & Opposition to Defendants
Hill’s Motion/Application for Attorney Fees (IRCP, Rule 54(e)(2), 1.C. 12-121; and
Also To: Defendant Hamblin’s Motion/Application For Attorneys Fees, (IRCP, Rule
54(e)(2), 1.C. 12-121), Filed May 6, 2005
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Plaintiff John N. Bach’s Closing Brief in Support of His Motion for Summary
Judgment Against All Defendants, Filed May 13, 2003

Plaintiff John N. Bach’s Exhibit List for Jury Trial of February 8, 2005, Filed
January 21, 2005

Plaintiff John N. Bach’s Further Affidavit Re Issuance of Proposed Permanent
Injunction & Request for Judicial Notice of Orders of Dismissal with Prejudice of

all plaintiff (Jack Lee McLean’s) Claims in Teton CV 01-33; 01-205; 01-265 &
Dismissal of Charges in Teton CR 04-526 With John N. Bach’s 4 Motions Filed

Dec. 27. 2004 & His Further Memo In Support of His Motions, Filed January 12, 2005

Plaintiff John N. Bach’s Further Memorandum Brief Re Objections & Opposition to
Defendants Hills’ Motion for Summary Judgment, Filed March 11, 2004

Plaintiff John N. Bach’s Memorandum Brief No. “1”, Re His Objections &
Opposition to Defendant Katherine Miller’s Motion to Dismiss (Rule 12(b)(8));
and Motion to Strike Said Defendant’s Motion and for Evidentiary & Monetary
Sanctions. (IRCP, Rule 11(a)(1), Rule 56(g) & Court’s Inherent Powers, Etc.,
Filed January 28, 2003

Plaintiff John N. Bach’s Memorandum Brief Re Objections & Opposition to
Defendants Dawsons’ Motion to Dismiss Per Rule 12(b)(5); & Plaintiff’s Motions
For Sanctions IRCP, Rule 11(a)(1) & Inherent Power of Court, Filed February 11,
2003

Plaintiff John N. Bach’s Memorandum Brief Re Objections, Motion to Strike, &
Opposition to Defendant Wayne Dawson’s Motion Re (1) Second Renewed
Motion to Set Aside Default; (2) Motion to Continue Trial or (3) Bifurcate, Ete.,
Filed June 3, 2003

Plaintiff John N, Bach’s Memorandum of Objections & Opposition to Defendants
In Default (The Dawson’s) Motion to Set Aside Deffault & to Strike the

Affidavit of Jared Harris Offered Purportedly in Support Thereof; and Plaintiff’s
Motion for Sanctions, Etc. (IRCP, Rule 12(f), 11(a)}(1) & 55(c) and 60(d)(6),
Filed February 11, 2003

Plaintiff John N. Bach’s Memorandum Re Court’s Inquiry of Effect of Discharge
in Bankruptey of Debtors Property Not Utilized by Trustee for Creditors, Filed
September 3, 2004

Plaintiff John N. Bach’s Motion Re (1) Protective Order Staying/Abating All
Discovery by Defendants Hills, Until They Have Complied Fully with Plaintiff’s
No. 1, Discovery Set & Until Plaintiff’s Motions Re Hills’ Default Entries, Etc., Are

Heard; and (2) For Striking, Vactating or Disallowing Any Summary Judgment Motions

by Defendants Hill. IRCP, Rules 11, 26, 37 & 56(f)(g), Filed February 11, 2004
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Plaintiff John N. Bach’s Motion to Strike and Quash Defendant’s Dawsons’ Motion
To Disquatify the Honorable Richard T. St. Clair, IRCP, Rule 40(d)(1); and for
Sanctions Against Dawsons & Their Counsel, Jared Harris, IRCP, Rule 11(a)(1) &
Inherent Powers of the Court, Filed February 11, 2003

Plaintiff John N. Bach’s Motion to Strike Motion for Attorneys Fees and Costs
Brought by Defendants, Estate of Stan Nickell, Personal Representative; and
Plaintiff’s Memorandum Brief in Support of Said Motion and in Opposition to
Nickell’s Estate Motion for Attorneys Fees & Costs. & Motion for Sanctions.

Rule 11(2)(1) a Full Hearing is not Just Requested but Further Required (ID Const.
Art. I, Sec 13, IRCP, Rule, Filed February 23, 2005

Plaintiff John N. Bach’s Notice of Ex Parte Motion and Motion for Inunediate
Issuance of Writ of Possession, Assistance and/or Seizure of Plaintiff’s Vehicles and

Trailors Still in Defendants’® Possession, Especially in Possession of Blake Lyle,
Filed May 16, 2003

Plaintiff John N. Bach;s Notice of Motions and Motions Re; (1) Hearing on All
Plaintiff’s Motions Filed Since September 27, 2004; (2) For Order Striking,
Quashing or Denying Defendants Woelk, Runyan’s Motion to Amend/Modify, Etc.,
Court’s 32" Order; (2) For Order to Set Pretrial Conference on Remaining &
Amending Issues; and (4) For Order Granting Plaintiff Leave to Amend & Add
Claims Against Defendants Woelk, Runyan & Their Law Firm. (IRCP Rules 12(f),
15(a), etc.,) Filed October 19, 2004

Plaintiff John N. Bach’s Notice of Motion & Motions Re: (1) Order for Amended
Judgment of Default Against Defendant Wayne Dawson; (2) Order Entering
Different & Additional Damages & Relief Against Wayne Dawson, in Judgment of
January 3, 2004; and (3) Order for Immediate Writ of Possession, Assistance of
Execution or Execution. Rules 55(b)}(2), 11(2)2)}AXBY); 60(b)1-3,5-7; &59e),
Filed January 20, 2004

Plaintiff John N. Bach’s Notice of Motions and Motions Re (1) Reconsideration of
Court’s Previous Order Re His Answering Defendants Hill’s Discovery Set; (2) for
Additional Time to Answer/Respond, Etc. to Said Hill’s Discovery Set After
Piaintiff’s Motions for Furiher Discovery Sanctions and Rule 56(i) Motions are
Heard; and (3) for Relief from Any Missing of Discovery Complaince Due Date
by Plaintiff, Etc. IRCP, Rules 11(a)(2), Rule 37, 60(1)-(6), Filed March 11, 2004

Plaintiff John N. Bach’s Notice of Motion & Motion Re: (1) Reconsideration of
Default Judgment Terms of September 21, 2004; and (2) Entry of Different Default
Judgment Against Jack Lee McLean & His Estate, Especially Quieting All Title &
Ownership of McLean to Plaintiff John N. Bach in Peacock & Drawknife Properties,
Plus Full Permanent Injunction, Etc. (JRCP, Rule 11), Filed October 5, 2004
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Plaintiff John N. Bach’s Pretrial Statement of Objections & Requests, Etc., Per
IRCP, Rule 16(c), 16(d), etc., Filed January 15, 2004

Plaintiff John N. Bach’s Submission of Documentary Evidence in Further Support
of His Motions Numbers (1) & (2), filed Oct. 5, 2004 & Argued Nov 4, 2004 @
9:15 a.m. Before Judge St. Clair, Filed November 5, 2004

Plaintiff John N, Bach’s Trial Brief No. Three (3) Re for Immediate Entry of
Judgment Quieting Title to Plaintiff on Those Properties Subject of Second, Third,
and Fourth Counts, Reserving Issues of All Damages Thereon, Filed June 2, 2003
Pre-Trail Order, Filed April 19, 2004

Receipt, Dated April 1, 2004

Remittitur, Filed February 2, 2005

Request for Additional Record, Filed September 1, 2005

Request for Additional Record, Filed September 2, 2005

Request for Additional Transcript, Filed June 27, 2005

Request for Additional Transcript, Filed September 1, 2005

Request for Pretrial Conference, Filed December 15, 2003

Return of Service Upon Katherine D. Miller aka Katherine M. Miller and Jack Lee
MecLean and Alva A. Harris, Individually & DBA SCONA, Inc., a2 sham entity and
Bob Bagley & Mae Bagley, Filed August 8, 2002

Second Affidavit of John N. Bach, In Support of Motions Filed February 25, 2005,
Filed March 7, 2005

Second Order on Pending Motions, Filed September 19, 2002
Seventeenth Order on Pending Motions, Filed August 28, 2003
Seventh Order on Pending Motions, Filed January 29, 2003
Sixteenth Order on Pending Motions, Filed July 8, 2003

Sixth Order on Pending Motion, Filed January 28, 2003

Special Appearance of Katherine M. Miller, Filed August 7, 2002
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Special Verdict, Filed June 19, 2003

Stipulation and Order for Dismissal with Prejudice, Filed February 7, 2005

Summons on First Amended Complaint, Dated September 27, 2002

Supplemental Affidavit No. 1. To Plaintiff’s Further Affidavit Re Issuance of
Permanent Injunction, Etc., filed Jan. 12, 20085, Filed January 13, 2005

Supplemental Affidavit of John N. Bach, in Support of His Motions, to Disqualify
the Honorable Richard T. St. Clair, and All Other Motions Filed July 9, 2003 and

July 2, 2003, Filed July 16, 2003

Tenth Order on Pending Motions, Filed April 2, 2063

Third Order on Pending Motions, Filed October 15, 2002
Thirteenth Order on Pending Motions, Filed May 6, 2003

Thirtieth Order on Pending Motions, Filed July 14, 2004

Thirty Fifth Order on Pending Motions, Filed February 11, 2005
Thirty First Order on Pending Motions, Filed August 18, 2004
Thirty Fourth Order on Pending Motions, Filed December 10, 2004
Thirty Second Order on Pending Motions, Filed September 21, 2004
Thirty Seventh Order on Pending Motions, Filed May 11, 2005
Thirty Sixth Order on Pending Motions, Filed March 17, 2005
Thirty Third Order on Pending Motions, Filed November 30, 2004
Twelfth Order on Pending Motions, Filed April, 2003

Twentieth Order on Pending Motions, Filed January 6, 2004
Twenty Eighth Order on Pending Motions, Filed May 6, 2004
Twenty Fifth Order on Pending Motions, Filed March 16, 2004
Twenty First Order on Pending Motions, Filed January 16, 2004

Twenty Fourth Order on Pending Motions, Filed March 2, 2004
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Twenty Ninth Order on Pending Motions, Filed July 6, 2004 1310

Twenty Second Order on Pending Motions, Filed February 12, 2004 1061
Twenty Seventh Order on Pending Motions, f‘iied April 21, 2004 1266
Twenty Sixth Order on Pending Motions, Filed April 21, 2004 1256
Twenty Third Order on Pending Motions, Filed February 23, 2004 1092
Verified Answer, Filed July 1, 2003 0779
Verified Answer to First Amended Complaint, Filed June 6, 2003 0599
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‘v EDy IN CHAMBERS
as Tdaho Falls
Bonneville County '
Honorable Richard T St. Clair

Datsz 5; 2 X/ 63
Tisne 230,

Seputy Clerk In’w;jmﬁz;&j{;

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TETON

JOHN N. BACH,

Plaintiff,
Case No. CV-02-208
Vs,

KATHERINE D. MILLER aka
KATHERINE M. MILLER, ALVA
HARRIS, Individually & dba FOURTEENTH ORDER
SCONA, INC., JACK LEE McLEAN, ON PENDING MOTIONS
BOB FITZGERALD, OLE OLSON, BOB
BAGLEY & MAE BAGLEY, husband and
wife, BLAKE LYLE, Individually
and dpba GRAND TOWING, GALEN
WOELK and CODY RUNYAN,
Individually & dba RUNYAN &
WOELK, ANN~TCY BROUGHTON, WAYNE
DAWSON, MARK LIPONIS, EARL
HAMLIN, STAN NICKELL, BRET HILL
& DEENA R. HILL, and DGES 1
through 30, Inclusive,

Defendants.

I. INTRODUCTION
Pending before the Court are defendant Cody Runyan’s motion
to dismiss under Rule 4{(a){(2), I.R.C.P., filed on April 7, 2003;
defendant Galen Woelk’s motion for summary judgment under Rule
56, IT.R.C.P., and motion for separate trials under Rule 42 (b},

I.R.C.P., on to continue trial. both filed on April 10, 2003;
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plaintiff John Bach’s motion for summary judgment under Rule 56,
I.R.C.P., filed on April 18, 2003, and motion to continue
Woelk’s motion for summary Jjudgment, filed on May 5, 2003;
defendant Wayne Dawson’s renewed motion to set aside clerk’s
default under Rule 55{(c), I.R.C.P.; and defendant Miller’s
moticen for Rule 11 sanctions against Bach and motion to continue
jury trial, both filed on May 6, 2003.

Oral argument was heard on May 20, 2003.

Having read the motions, supporting affidavits and legal
memoranda, opposition affidavits and legal memoranda, and the
oral arguments of the parties, the Court issues the following
decision on the pending motions.

IT. ANALYSIS

1. Runyan’s Rule 4(a) (2) Motion to Dismiss.

Defendant Cody Runyan’s motion under Rule 4({a) (Z),
I.R.C.P., seeks dismissal of the first amended complaint without
prejudice. By affidavit dated April 7, 2003, Runyan testified
that he had not been served with a summons and the first amended
complaint that was filed on September 27, 2002. During oral
argument, plaintiff Bach conceded that he had not served Runyan,
because he was awaiting resolution of motions filed by defendant

Galen Woelk.
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Rule 4(a){2), I.R.C.P., reqguires that the Court dismiss
without prejudice a complaint as to any defendant not served
within 6 months of filing the complaint, unless the plaintiff
can establish goo& cause for not serving such defendant. Nerco
Minerals Co. v. Morrison Knudsen Ceorp., 132 Idaho 531, 533, 976
P.2d 457, 459 {199%9}). The determination as to good cause is
factual using the summary judgment standard of liberal
interpretation of admissible facts and reasonable inferences
there from. Id.

Since Bach has presented no admissible facts from which
good cause for not serving defendant Runyan can be gleaned, the
Court must grant Runyan’s motion.

2. Woelk’'s Motion for Summary Judgment.

Defendant Woelk's motion for summary judgment seeks
dismissal with prejudice all causes of action alleged against
him by plaintiff Bach’s first amended complaint. Counts one
through four allege quiet title, damages and injunctive relief
as to four tracts of real property in Teton County; count five
alleges slander of title as to real property; count six alleged
intentional interference with contracts, business relationships
or economic expectations; count eight alleges violation of
attorney client fiduciary duties, breach of implied covenants of

good faith, and constructive fraud; count nine alleges
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ceonversion of person property; and count twelve alleges
malicicus harassment. In the Tenth Order on Pending Motions,
count ten was dismissed wilth prejudice based on the same cause
of action having been dismissed with prejudice in a federal
action between the same parties.

Woelk filed no affidavits in suppert of his motion. Bach’'s
first amended complaint was verified, and Bach filed an
affidavit in opposition. Bach further asks that the Court
consider facts in other affidavits and excerpts of depositions
raken in other cases that he filed esarlier, and consider his
testimony at the hearing on preliminary injunction in this
action. The parties requested a jury trial, however the causes
of action alleging guiet title and injunctive relief must be
decided by the court with or without advisory findings by a
jury.

A motion for summary Jjudgment “shall be rendered forthwith
if the pleadings, depositions, and admissions on file, together
with the affidavits, if any, show that there is no genuine issue
as to any material fact and that the moving party is entitled to
judgment as a matter of law.” Rule 56(c), I.R.C.P.; G & M Farms
v. Funk Irrigation Co., 119 Idaho 514, 516-17, 808 P.2d 851,
853-54 (1991); Burgess v. Salmon River Canal Co., 119 Idaho 299,

307, 805 P.2d 1223, 1231 {1991}; Thompson v. City of Idaho
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Falls, 126 Idaho 587, 590, 887 P.2d 1094, 1097 (Ct.App.1994).

If an action will be tried to a jury, all controverted
facts are liberally construed in favor of the non-moving party.
Tusch Enters. v. Coffin, 113 Idaho 37, 40, 740 P.2d 1022, 1025
{1987); Doe v. Durtschi, 110 Idaho 466, 469, 71¢ P.2d 1238, 1241
{1986) {rehearing denied). Morecover, the court draws all
reasconable factual inferences and conclusions in favor of the
nen-moving party. Farm Credit Bank of Spokane v. Stevenson, 125
Idaho 270, 272, 869 P.2d 1365, 1367 (19%4); Harris v. State,
Dept. of Health & Welfare, 123 Idaho 295, 298, 847 P.2d 1156,
1159 (1992} (rehearing deniedj.

If an action will be tried before the court without a jury,
the Judge is not constrained to draw inferences in favor of the
party opposing é motion for summary Jjudgment. Rather, the judge
is free to arrive at the most probable inferences to be drawn
from uncontroverted evidentiary facts. Riverside Dev. Co. V.
Ritchie, 103 Idaho 515, 630 P.2d 657 {(1982}; Blackmon v. Zufelt,
108 Idaho 469, 700 P.2d 91 (Ct.App.1985); Sewell v. Neilsen,
Monroe, Inc., 109 Idaho 192, 706 P.2d 81 (Ct.App.1985).

Where the party moving for summary judgnment is not required
to carry the burden of proof at trial, the moving party may show
that no genuine issue of material fact exists by establishing

the absence of evidence on an element that the non-moving party
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will be required to prove at trial. Dunnick v. Elder, 126 Idaho
308, 311, 882 P.2d 475, 478 {(Ct.App.1994). Once that burden has
been met, by either an affirmative showing of the moving party's
evidence or by a review of the non-moving party's evidence, the
burden éhifts to the non-moving party to establish that a
genuine issue for trial does exist. Id.

Disputed facts will not defeat summary judgment when the
party opposing the motion fails to establish the existence of an
essential element of his case. Podolan v. Idaho Legal Aid
Services, Inc., 123 Idaho 937, 941-42, 854 P.2d 280, 284-85
(CL.App.1993) (citations omitted}. On the other hand, where
admissible facts create genuine and material issues on all of
the elements of a cause ¢f action, summary judgment must be
denied. See, e.g., Ashby, 100 Idaho at 69, 593 P.2d at 404;
Lundy, 90 Idaho at 326-27, 411 P.2d at 771-72.

Rule 56{e), I.R.C.P., requires that both supporting and
opposing affidavits be made on personal knowledge, set forth
facts that would be admissible in evidence, and show
affirmatively that the affiant is competent to testify to the
matters stated therein. Moreover, inadmissible opinions or
concliusions do not satisfy the requirements for proof of
material facts. Hecla Mining Co. v. Star-Morning Co., 122 Idaho

778, 783-786, 839 P.2d 1192, 1197-1200 {19%2): Evans v. Twin
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Falls County, 118 Idaho 210,213, 796 P.2d 87, 90 {1890), cert.
denied, 498 U.5. 1086, 111 S.Ct. 960, 112 L.Ed. 2d 48 {(1991);
Gardner v. Evans, 110 Idaheo 925, 930, 719 P.2d 1185, 1190,
(1986), cert. denied, 479 U.S. 1007, 107 5.Ct. 645, 93 L.Ed. 2d
703 (1986).

The guestion of admissibility of affidavit and deposition
testimony is a threshold question to be answered by the trial
court before applying the required liberal construction énd
reasonable inferences rule in favor of the party opposing a
motion for surmmary judgment. No objection or motion to strike is
required before a trial court may exclude or not consider
evidence offered by a party, Hecla Mining Co., 122 Idaho at 784,
839 P.2d at 1198; Ryan v. Beisner, 123 ldaho 42, 45, 844 P.2d
24, 27 (Ct.App.l1992).

Since defendant Woelk’s motion for summary judgment attacks
the elements of each of plaintiff Bach’s causes of action,
rather than the establishment of an affirmative defense, the
burden of producing admissible facts to support the elements of
each cause of action falls on Bach once Woelk produces
admissible facts negating cone or more elements of each cause of
action. Woelk produced no admissible facts negating any element
of Rach’s first four causes of action alleging guiet title, and

at oral argument counsel for Woelk stated that Woelk claimed no
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interest in any of the real properties described in such counts.
Therefore, summary Jjudgment cannot be granted to Woelk as to
counts one through four.

Woelk produced no admissible facts ﬁegating the allegations
in count five that Woelk prepared false deeds for Targhee Powder
Emporium, Inc., an Idaho corporation, that was incorporated in
November, 2000, by Woelk and others. The excerpts from Katherine
Miller’s deposition taken in CV-01-059 establish that Woelk
participated in the incorporation of that entity. The affidavit
of Woelk in CV-00-526¢ dated December 13, 2000, states that Woelk
knew of such corporation and at least one deed being attached to
said affidavit. Bach’s testimony at the preliminary injunction
hearing and his affidavits contain evidence that he and other
persons, trusts, or partnerships were was using the name
“Targhee Powder Emporium, Inc.” (although no corporation
actually existed) along with other names “Targhee Powder
Emporium, Ltd. & Unltd.” from 1994 through 2000 in cennection
with acquiring some of the real property he alleges the title
was slandered by the deeds recorded for the new Targhee Powder
Emporium, Ing., entity created in November, 2000, by Woelk and
others. Woelk’s evidence in the present record has not negated
any of the elements of slander of title. Woelk has not even

filed an affidavit stating that he did not prepare such deeds.
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Therefore, summary Jjudgment as to count five must be denied.

Count six alleges intentional interference with contracts,
business relationships or economic expectations, These causes of
action require that the plaintiff establish “the existence of a
contract” or “a wvalld economic expectancy.” Northwest BEC Corp
v. Home Living Serv., 236 Idaho 835, 841, 41 P.3d 263, 269
{(2002); Highland Enters., Inc. v. Barker, 133 Idaho 330, 338,
986 P.2d 996, 1004 (1999).

While Woelk has not produced his own evidence negating the
foregoing elements, he argues that the great deal of evidence
presented by Bach through affidavit, and court testimony negates
Bach’s ability to prove these causes of action. This Court has
combed Bach’s evidence and cannot find that Bach lost any
specific contract, business relationship or economic expectation
because of Woelk. Since this element is not dependent on any
facts that would have to be discovered from the defendant, Bach
would have specified the particular contracts, business
relationships or economic expectancies lost, if there were any.
Rach’s own evidence suggests that he cannot prove the first
element of the causes of action in count six, and partial
summary judgment should be granted dismissing count six as to
Woelk. Therefore, the Court should conditionally grant partial

summary judgment dismissing this count, unless Bach files within
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14 days hereafter an affidavit specifying in detail alil
contracts, business relationships or economic expectancies he
contends were lost.

Count eight alleges that Woelk breached the fiduciary
duties owed to Bach as his attorney, breached implied covenants
of good faith, and should be subject to a constructive trust as
to Bach’s property in his possession. This Court previously held
in its Third Order oﬁ Pending Motions, following an eﬁidentiary
hearing at which Bach and Woelk both testified, that no attorney
client relationship existed between Woelk or Runyan and Woslk
and plaintiff Bach. As such no fiduciary duties existed and no
express or implied covenants from aﬁ attorney-client
relationship existed. Bach’s own evidence establishes that Woelk
is not in possession of any of Bach’s preoperty, with the scle
exception of the $15,000.00 discussed in connection with count
nine alleging conversion. Since conversion, if established at
trial, 1s a sufficient remedy, constructive trust would not be
appropriate as a matter of law. Therefore, summary Jjudgment
dismissing count eight as to Woelk should be granted.

Count nine alleges conversion of $15,000.00 from Bach's
bank account by defendant McLean and retention of such money by
Woelk. The letters attached to Bach’s affidavit written by Woelk

and Bach’s affidavit in oppositicon contain admissible facts from
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which a jury could find that Woelk at least temporarily
converted the $15,000.00. While Bach’'s evidence is not
sufficient to grant him summary judgment, if he were the moving
party, it is sufficient to deny summary judgment on count nine
as to defendant Wbelk.

Count twelve alleges that defendant Woelk and other
defendants malicicusly harassed plaintiff Bach because of his
ancestry from Montenegrin parents in violation of Idaho Code §§
18-7901 et. seg. Again Woelk has filed no affidavit to support
his motion for summary Jjudgment. Further, Bach’s affidavit
states that Woelk called him “Jovan Bachovich,” “gave him the
finger on 3 occasions,” and “said he wanted [Bach] to leave the
{Teton] valley and that [Bach] would anticipate that people
would harm [Bach] if he didn’t leave, and that [Bach’s] property
would not be there for him to enjoy or own.” Bach’s evidence
interpreted liberally in his favor as the non-moving party is
sufficient to survive Woelk’s motion for summary judgment as to
count twelve,

3. Woelk’s Motion for Separate Trials or To Continue
Trial.

Defendant Woelk’s motion for separate trials under Rule
421{b), I.R.C.P., seeks to sever counts one through five, nine
and twelve, and to try such counts in a separate trial six

months later. Alternatively, he seeks a continuance of the
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entire trial. Woelk argues that he has not had enough time to
conduct discovery. Bach argues that Woelk personally has been
involved in several similar lawsuits as attorney for various
other defendants, and is familiar with the facts in the first
amended complaint that he perscnally received in late Septenber
as attorney for defendant Miller.

Rule 42(b), I.R.C.P., authorizes a district court to sever
certain claims against certain defendants and conduct a separate
trial “in furtherance of convenience or to avoid prejudice” or
when it will be “conducive to expedition and eccnomy.”

The record establishes that the first amended complaint was
served on Woelk in January, Z003. It could have and should have
been served in October, 2002. However, while defendant Woelk
filed several motions, he undertecok no discovery. Any prejudice
suffered by defendant Woelk due to not conducting discovery
cannct be placed on plaintiff Bach. Bach has been available for
his deposition to have been taken, and through his multiple
affidavits in response to motions in this case has produced most
of what Woelk would have sought had he conducted discovery.
Separate trials are not necessary to obviate any prejudice to
defendant Woelk.

Counts one through four as to Woelk could be tried more

conveniently later to the Court without a jury, particularly
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since Woelk claims no interest in the properties that Bach is
trying to gquiet title against any interest Woelk might have.
Bach’s proof at the presently scheduled jury trial as fto his
interest in the properities described in counts one through four
will probably be sufficient for this Court to resoive such
counts as to Woelk without repeating such evidence in a second
trial. Counts five, nine and twelve can be tried later to a
separate jury without causing prejudice to any party. The fact
that Bach added the claims against Weelk several months after
his initial complaint was filed, even though all the underlying
facts had occurred before the first complaint was filed,
militates in favor of separate trials. Lastly, it wculd be more
convenient for the court in fashiloning Jury instructions and for
the jury in understanding a very complex and confusing case to
try the claims against Woelk separately at a later date. The
first trial would be shorter, and the second trial likely with
require very little repeat evidence, so two short trials will
not be any longer than one long trial. However, a jury trial as
to Bach’s claims against Woelk need not be postponed for 6
months. The Court has time to hold a second trial in August or

September.
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Therefore, 1in the exercise of this Court’s discretion,
defendant Woelk’s motion for separate trials should be granted.
The aliternate motion for continuance is then moob,

4. Bach’s Motion for Summary Judgment.

Plaintiff Bach’s motion for summary judgment seeks relief
against defendant Miller on counts one through five of the first
amended complaint, and dismissal of her counterclaim. Although
Bach’s supporting affidavit and his “closing brief” filed May
13”‘arguably.allude to his sesking sumﬁary Judgment against
defendant Woelk and other defendants not in default, the motion
itself clearly only notifies the defendants that the motion is
against defendant Miller. The motion is inadequate to notify any
other defendants that the motion was against them.

Bach’s motion is supported by a verified first amended
complaint, several affidavits from him, by his testimony at the
hearing on preliminary injunction, and by various documents that
would be admissible in evidence. In opposition, Miller filed her
own affidavit and a legal memorandum on May 6, 2003. In
addition, Miller’s counterclaim is verified.

Having reviewed all of the affidavits, the testimony of
Rach, and the admissible records, this Court finds that genuine
issues of material fact preclude summary judgment on count one

of the first amended complaint as to defendant Miller. The 1997
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deeds under which Bach claims ownership to the four tracts of
land show “Targhee Powder Emporium, Inc.” as a grantee, yet the
facts indicate that it was not a duly incorporated entity. There
is conflicting evidence as to whether the cher persons, trusts,
corporations, and partnerships that had an interest in Targhee
Powder Emporium, Inc., during 1994 through 2000, ever assigned
their interest to Bach. The Court can find no written assignment
from anyone Bach identified as doing business under the
fictitious name of Targhee Powder Fmporium, Inc., to Bach as to
any of the properties described in count one. Further Miller’s
verified counterclaim and her affidavit dated May 6, 2003,
create a genuine issue of material fact as to whether any oral
partnership existed between her and Bach. As to the slander of
title cause of action in count five Bach’s evidence does not
establish that Miller created or recorded any of the deeds in
November, 2000 that allegedly slandered Bach’s title. Therefore,
the Court must deny Bach’s moticn for summary judgment against
defendant Miller as to counts one and five.

Counts two, Three and four of Bach's first amended
complaint seek to gquiet title, enjoin possession and damages as
to real property comprising a 1 acre lot on Highway 33, an
undivided one-half interest in 8.5 acres adjacent to the lot, 40

acres in the SE1/4SWl1/4 of Section 35, TEN, R45FE B.M., and 40

FOURTEENTH ORDER ON PENDING MOTIONS 15

L

GUUL1



acres in the SW1/4SE1/4 of Section 6, THN, R45 K B.M., all in
Teton County, Idaho. Miller’s affidavit and verified
counterclaim contain no facts Ffrom which the Court could find
that she has any legal interest in these tracts of real
property. Miller’s legal memorandum argues that she does not
claim any interest in such tracts. Therefore, the Court should
grant Bach summary Jjudgment against Miller gquieting title
against her as to such tracts. Bach’'s evidence does not contain
any facts proving that Miller is in possession of or damaged any
of these tracts, so sumrpary Jjudgment as to the injunciive relief
and damages cannot be granted on this record.

Miller’s counterclaim seeks to guiet title against Bach as
two 40 acre tracts and a 6.63 acre tract being 110 foot wide by
one half mile long in Sections 10 and 11, T5N, RALGE B.M. in
Teton County, previously referred to as “Miller Property,”
“Tarqh@e-Prop@rty,” “Miller Access Parcel,” and “Targhee/Miller
Property;” to impose a purchase money resulting trust in
Miller’s favor on such properties; return of $120,000.00 Miller
paid or title to the 80 acres based on fraud by Bach; damages
based on breach of fiduciary duty; estoppel based on fraudulent
statements; damages for slander of title based on Bach’s
recording a deed on May 7, 2002; and damages for forcible

detainer by Bach’s blocking access to such properties;
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restitution prefits or land obtained by Bach based on unjust
enrichment.

Bach’s motion for summary judgment as to the counterclaim
is based principally on affirmative defenses of the 3 vyear
statute of limitations in Idaho Code § 5-218(4}, and discharge
of debts by a final order entered December 28, 2001 in the U. 5.
Bankruptcy Court for Eastern District of California in case 97-
31942~p-131L.

In opposition, Miller argues that her claims are based on
fraud not discovered until November, 2000 so within the
discovery rule for applying I. C. § 5-218(4}; that if
arfirmative relief is barred by the statute of limitations, the
Countérclaims can be used defensively or as an offset; and that
Bach’s bankruptcy discharge defense is not supported by legal
authority or evidence of the bankruptcy order. By closing brief
filed on May 13, 2003, Bach supplied uncertified copiles of
certain filings in the Chapter 13 Bankruptcy proceeding.
However, the record does not contain the Chapter 13 petition,
asset disclosure sheet, debt disclosure sheet, of the Chapter 13
plan.

There are genuine lssues of material fact as to whether
Miller discovered the alleged fraudulent representations in

November, 2000, which if interpreted liberally in favor of the
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non-moving party Miller would not be barred by the 3 year
statute of limitations until after the counterclaim was filed.
As the moving party Bach was required by Rule 56, I.R.C.P., to
file and serve all evidence, including documents from the
Bankruptcy Court record at least 28 days before the hearing on
motion for summary judgment. Neither party has supplied this
Court with any iegal authority as to what causes of action
Miller asserts in her counterclaim would be barred by the
Bankruptcy discharge order. This Court does not have time to
raesearch the effect of the Bankruptcy discharge order, and it 1is
not convinced that guiet title claims, or even damages claims
accruing after the petition in bankruptcy was filed (presumably
sometime in 1997 as inferred from the case number), are
discharged. Therefore, the motion for summary Jjudgment as to the
counterclaim must be denied.

5. Bach’s Motion to Continue Woelk’s Motion for Summary
Judgment.

Plaintiff Bach’s motion to continue the hearing on
defendant Woelk’s motion for summary judgment argues that
defendant Woelk and other defendants have not provided responses
to his discovery. Although the motion asks the Court to also
strike defendant Woelk’s motion and/or his answer, such relief
18 not proper, becausé Bach has provided no foundational showing

for striking either document under Rule 12(f) or Rule 37,
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I.R.C.P., such relief in nect authorized by the Idaho Rules of
Civil Procedure.

Defendant Woelk argues in opposition that Bach did not
serve any discovery on defendant Woelk.

Having reviewed Bach’s discovery requests dated January 18,
2003, it is clear that no discovery was directed to or served on
defendant Woelk personally with the first amended complaint or
on his counsel after appearing of record. Further, Bach has not
supplied the affidavit required under Rule 56(f), I.R.C.P.,
outlining what facts necessary to oppose the motion for summary
judgment cannot be presently obtained, or why such facts cannot
be presented by affidavit in opposition to Woelk’s summary
judgment motion. Lastly, this Court is denying defendant Woelk’s
motion for summary judgment except as to dismissal of counts six
where Bach did not shéw any specific contracts, business
relationships or economic expectancies lost (facts that Bach
should know, not the other defendants) and count eight where
this Court held an evidentiary hearing and Bach was able to
cross examine Woelk.

Therefore, the Court must deny Bach’s mcotion to continue

the hearing on defendant Woelk’s motion for summary Jjudgment.
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6. Dawsonz’ Renewed Motion to Set Aside Clerk’s Default.

Defendant Wayne Dawson and his wife Donna Dawson’s renewed
motion to set aside clerk’s default under Rule 55(c), I.R.C.P.,
was served on May 6, 2003, and is supported by the affidavits of
Wayne Dawson and counsel Jared Harris, a proposed verified
answer, and a legal memorandum. Bach filed a memorandum in
opposition.

On April 2, 2003, this Court denied defendant Wayne
Dawson’s original Rule 55{c) motion to set aside clerk’s default
because Dawson did not show good cause and presented no facts
estabklishing a meritorious defense. See Eleventh Order on
Pending Moticons. Although Dawson calls his motion “renewed” it
is really a motion for reconsideration under Rule 11 (a) (2)(B),
I.R.C.P. This Rule provides that motions to reconsider
interlocutory orders must be filed “nct later than fourteen (14}
days after the entry of the final judgment.” Since no final
judgment has been entered, the motion for reconsideration is
Limely.

As pointed out in this Court decision on Dawscon’s original
Rule 55{c¢) motion, what a moving party ﬁust establish as “good
cause” for setting aside a clerk’s default was explained by the
Idaho Court of Appeals decision of McFarland v. Curtis, 123

Idaho 931, 854 P.2d 274 {App. 199%3). As explained by McFarland,
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“detailed facts” establishing a meritorious defense must be
shown by affidavit.

The affidavit filed by Dawson contains at most legal
conclusions, without any factual basis, that “there is currently
pending in Federal Court a lawsuit between Mr. Bach and myself
regarding ownership ©f the 40 acres,” and “I own a % interest in
approximately 8.5 acres. The other owner of that co-interest is
not my concern. That I am opposed to the partitioning of this
property.” Such conclusions are inadeguate for this Court to
find that Dawson really has a “meritcorious defense.” This Court

has already held that the federal action John N. Bach v. Teton

County, et. al., CV-01-266-~E-TGN (Judge Thomas G. Nelson, 9%

Circuit Judge sitting by designation) is not dispositive as to
most of the causes of action alleged in Bach’s first amended
complaint. Dawson does not oppose Bach has an undivided interest
in the 8.5 acres, and no facts te prevent partition as stated in
the affidavit. In short, Dawson fails to meet his burden under
McFarland.

Donna Dawson i1s not a party to this action. The first
amended complaint names only Wayne Dawson. Id. at § 3(j}. While
the first amended complaint names several Doe defendants, leave
of court was not obtained to amend it to name Donna Dawson as a

defendant. Donna Dawson could not be expected to know that she
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is a Doe defendant from reading the first amended complaint. No
default should have been entered against Donna Dawson.

Therefore, the Court must deny defendant Wayne Dawson’s
motion, but grant non-party Donna Dawson’s motion.

7. Miller’s Motion for Rule 11 Sanctions Against Bach.

Defendant Miller’s motion for Rule 11 sanctions against
plaintiff Bach argues that the eilght motions Bach pursued
against Miller decided by this Court’s Thirteenth Order on
Pending Motions caused her to incur $1,700.00 in attorney fees
to respond. She argues that attorney fees in that amount should
be awarded against Bach because his motions were presented for
the improper purposes of creating unnecessary deilay, and lacked
any legal support. Miller seeks these attorney fees from the
surety bond posted by Bach for the preliminary injunction
pursuant to Rule 65(c), I.R.C.P.

Plaintiff Bach filed a memorandum in opposition, arguing
that Miller did not file an affidavit detailing how the
$1,700.00 in attorney fees were calculated, that he did not get
17 days notice of the motion before the hearing, and that
Miller’s motion and memorandum do not specify how Bach’s legal
authority was lacking.

While technically Bach was entitled to a couple more days

notice, he has shown no prejudice from the shortened notice of
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the motion. The record is devoid of how Miller incurred
$1,760.00 in attorney fees in responding to Bach’s motions. The
Court’s review of Miller”s opposition memcranda, and the lack of
any significant legal research done, causes it also to guestion
the reasonableness of attorney fees sought as a Rule 11
sanction. The Court cannot disturb the Rule &5(c) security as a
source for money to pay Rule 11 sanctions.

Having again reviewed Bach’s motions, briefs, and
affidavits, and Miller’s opposition memoranda, and this Court’s
Eleventh Order on Pending Motions, the Court hereby finds that
Bach’s earlier motions were not all in violation of Rule 11.
However, this Court now finds that Bach’s motion for default
against Miller and his motion to strike Miller’s answer and
counterclaim were not well grounded in fact, not warranted by
existing law, or extension, modification or reversal of law, and
that such motions were interpcsed only to harass Miller. The
reasonable expenses and attorney fees incurred by Miller as a
result of such motions was $400.00.

Therefore, the Court must grant defendant Miller’s motion
in part, but otherwise deny it.

8. Miller’'s Motion to Continue Jury Trial.

Defendant Miiller’s motion to continue jury trial is based n

plaintiff Bach’s failure to adeguately respond to her discovery

FOURTEENTH CRDER ON PENDING MOTIONS 23



requests served on March 31, 2003. Plaintiff Bach filed an
opposition memorandum arguing that he responded to the
discovery.

This acticon was filed in July, 2002. The first amended
complaint was filed in September, 2002. The fact that defendant
Miller decided not to undertake any discovery until March 31,
2003 dees not support a continuance of the jury trial, where the
plaintiff has been avallable to respond to written discovery and
have his deposition taken. Most of the subject matter of this
action has been alleged a number of prior state and federal
actions between Miller and Bach, yet for one reason or another
no decision on the merits has been reached. Discovery was
conducted in some of the earlier actions. Plaintiff Bach has
supplied numerous facts through his testimony at hearings in
this action and by nunmercus affidavits. Further on May 20, 2003,
this Court overruled any privilege objections and ordered Bach
to fully respond to Miller’s discovery.

There is no reason why Miller should not be ready for the
jury trial that was scheduled with six months prior notice.
Therefore, the Court must deny this motion.

IIT. ORDER

NOW THEREFORE, IT IS HERERBY ORDERED that
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1. defendant Runyan’s motion to dismiss is GRANTED, and the
first amended complaint is dismissed without prejudice as to
defendant Runyan;

2. defendant Woelk’s motion for summary judgment is
partially GRANTED as to counts six unless plaintiff Bach files
an affidavit within 14 days specifying lost contracts, business
relationships and economic expectancies; the motion is partially
GRANTED as to count eight, but DENIED as to counts one through
five, nine and twelve;

3. defendant Woelk’s motion for separate trials is GRANTED,
and trial as to Weelk on counts one through five, nine and
twelve shall be held separately in August or September, 2003; a
pretrial conference shall be held at the Teton County Courthouse
at 3:00 p.m. on July 18, 2003 with plaintiff Bach and defendant
Woelk required to attend with their available trial dates for
August and September; Woelk’s alternate motion to continue is
MOOT ;

4. plaintiff Bach’s motion for summary judgment against
defendant Miller is GRANTED IN PART as to'quieting title against
Miller to properties described in counts two, three and four of
the first amended complaint, but DENIED in all other respects;

5. plaintiff Bach’s motion to continue the hearing on

defendant Woelk’s motion for summary judgment is DENIED;

FOQURTEENTH ORDER ON PENDING MOTIONS 25
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6. defendant Wayne Dawson’s renewed motion to set aside
clerk’s default is DENIED, non-party Donna Dawson’s motion to
set aside clerk’s default is GRANTED:

7. defendant Miller’s motion for Rule 11 sanctions against
plaintiff Bach is GRANTED IN PART, and plaintiff Bach shall pay
$400.00 within 10 days to defendant Miller, but otherwise the
motion 1s DENIED;

8. defendant Miller’s motion to continue jury trial is
DENTED.

DATED this 28th day of May, 2003.

ﬁf‘/- 7 )
j7%224ﬁ;¢34442wﬁéﬁgﬂfzgéw&gﬂNme

7 S{TCHARD T. ST. CLAIR
DTISTRICT JUDGE
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CERTIFICATE OF SERVICE
I hereby certify that on the GzﬁﬁLday of May, 2003, I
certify that a true and correct copy of the foregoing document
was mailed, telefaxed ox hand delivered to the following
persons:

Jchn N. Bach
P. 0. Box 101
Driggs, ID 83422
Telefax Nos. 626-441-6673
208-354-8303 (TELEFAX & MAIL)

Alva Harris

P. 0. Box 479

Shelley, 1D 83274

Taelefax No. 208-357-3448 (FEREFAX & MAIL)
WeT OPERRBLE

Galen Woelk

Runyan & Woelk, P.C.

P.O. 533
Driggs, ID 83422
Telefax No. 208-354-8886 (TELEFAX & MAIL)

Jason Scott

P. 0. Box 100

Pocatello, ID 83204

Telefax No. 208-233-1304 {TELEFAX & MATIL)

Jared Harris

P, O. Box 577

Bilackfoot, ID 83221

Talefax No. 208-785-6749 {(TELEYAX & MATIL)

RONALD LONGMORE
Clerk gf Court

ik

Deputy Court Clerk
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IN THE DISTRICT COURT FOR THE SEVENTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TETON

JOHN N. BACH, MAy 24 2002
Plaintiff, DieTRIGSR,

MINUTE ENTRY
Vs, Case No. CV-2002-208
KATHERINE D. MILLER, aka
KATHERINE M. MILLER, ALVA

A. HARRIS, individually and
dba SCONA, INC., a sham entity
JACK LEE McLEAN, BRBOR
FITZGERALD, OLE OLESON, BIB
BAGLEY and MAE BAGLEY, husband
and wife, BLAKE LYLE,
Individually and dba GRANDE
TOWING, and DOES 1 through 30,
Inclusive,

Defendant {s).

e e ot i et o it T it S e St it v St S it it o

On the 20th day of May, 2003, Defendant Runyan’s motion to
dismiss under Rule 4{a) (2) IRCP for plaintiff’s failure to serve
amended complaint within 180 days, Defendant Woelk’s motion for
summary Jjudgment as to amended complaint under Rule 56 IRCP,
Defendant Woelk’s motion to sever plaintiff’s causes of action as
to Woelk to be tried in six months, Bach’s motion for summary
judgment as to defendant Miller for relief under first amended
complaint and for dismissal of Miller's counterclaim, Defendant
Miller’s motion to compel discovery under Rule 37 against Bach,
Bach’s motion to continue Woelk’s motion for summary judgment

under Rule 56(f), Defendant Dawson’s renewed motion to set aside

-
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clerk’s default under Rule 55(c¢) and to shorten time, Defendant
Miller’s motion for Rule 11 sanctions against Bach, Defendant
Miller’s motion for continuance of jury trial, came before the
Honorable Richard T. St. Clair, District Judge, in open court at
ITdaho ¥alls, Idaho.

Mr. Ross Oviatt, Court Reporter, and Mrs. Marlene Southwick,
Deputy Court Clerk, were present.

Mr. John Bach appeared pro se on his own behalf as
Plaintiff.

Mr. Galen Woelk appeared on behalf of Defendant Katherine
Miller.

Mr. Jascn Scott appeared on behalf of Defendant(s) Galen
Woelk dba Runyan & Woelk.

Mr. Jared Harris appeared on behalf of Defendant Wayne
Dawson.

Mr. Scott presented Defendant Runyan’s motion to dismiss
under Rule 4(a} (2) IRCP for plaintiff’s failure to serve amended
complaint within 180 days. Mr. Bach argued in opposition to the
motion. Mr. Scott presented rebuttal argument. The Court will
take the matter under advisement and issue an opinion as soon as
possible.

Mr. Scott presented Defendant Woelk’s motion for summary
judgment as to amended complaint under Rule 56 IRCP. Mr. Bach
argued in opposition to the motion. Mr. Scott presented rebuttal
argument. The Court will take the matter under advisement and
issue an opinion as soon as possible.

Mr. Scott presented Defendant Woelk’s motion to sever

SV
UUG533



plaintiff’s causes of action as to Woelk to be tried in six
months. Mr. Bach argued in opposition to the motion., Mr. Scott
presented rebuttal argument. Mr. Woelk joined in the motion.
The Court will take the motion under advisement and issue an
opinion as soon as possible.

Mr. Bach presented Bach’s motion for summary Jjudgment as to
defendant Miller for relief under first amended complaint and for
dismissal of Miller’s counterclaim. Mr. Woelk argued in
oppositicn to the motion. Mr. Bach presented rebuttal argument.

The Court will take the motion under advisement and issue an
opinion as soon as possible.

Mr. Woelk presented Miller’s motion to compel discovery
under Rule 37 agalnst Bach. Mr. Bach argued in opposition to the
motion. Mr. Woelk presented rebuttal argument. The Court
overruled objecticn, granted the motion, and ordered Mr. Bach to
respond fully and completely by providing documents to the Copy
Cabin for copying by Mr. Woelk at his expense by Friday, May 23,
2003, at 5:00 p.m. The Court awarded $100.00 attorney fees from
Mr. Bach to Mr. Woelk. Mr. Woelk will prepare a written order.

Mr. Bach presented Bach’'s motion to continue Woelk’'s motion
for summary Jjudgment under Rule 56{f). Mr. Scott argued in
opposition to the motion. The Court will take the motion under
advisement and issue an opinion as soon as possible.

Mr. Jared Harris presented Defendant Dawson’s renewed motion
to set aside clerk’s default under Rule 55(c) and to shorten
time. Mr. Bach argued in opposition to the motion. Mr. Jared

Harris presented rebuttal argument. The Court will take the



motion under advisement and issue an opinion as soon as possible.
Mr. Woelk presented Defendant Miller’s motion for Rule 11
sanctions against Bach and Miller’s motion for continuance of
jury trial. Mr. Bach argued in oppositicn to the motion. Mr.
Woelk presented rebuttal argument. Mr. Bach presented
surrebuttal argument. The Court will take the motion under
advisement and issue an opinion as soon as possible.

Court was thus adjourned.

/’Z%W{ MU

®TCHARD T. 8T. CLAIR
DISTRICT JUDGE
H:Z21bach.mine
CCR367 @2840 full over to CCB368 full over to CC8373
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CERTIFICATE OF MAILING

o

I certify that on the oo day of May, 2003, I
caused a true and correct copy of the foregeing document to

be delivered to the following:

RONALD LONGMORE

Wsitheck

Deputy Court Clerk

John N. Bach

1958 &. Buclid Ave.
San Marino, CA 91108
f626Y 799-3146

PO Box 101

Driggs, ID 83422

FAX (208) 354-8303

Alva N. Harris

PO Box 479
Shelley, ID 83274
(208) 357-3448

FAX (208) 357-3448

Galen Woelk

PO Box 533

Driggs, ID 83422
FaX (208) 354-888¢6

Jared Harris
PO Box 577
Blackfoot, I 83221

Jason Scott
PO Box 100
Pocatello, ID 83204

Teton County Clerk
Teton County Courthouse
ATTN: PHYLLIS

89 N. Main, Ste 1
Driggs, ID 83422

FAX (208) 354-84%¢
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Ronald E. Bush, ISB No. 3066
Jason D. Scott, ISB No. 5615
HAWLEY TROXELL ENNIS & HAWLEY LLP

333 South Main Street

P.O. Box 100 = ?z%% =D
Pocatello, TD 83204-0100 MAY 2G 2002
Telephone: (208) 233-0845 _

Facsimile: (208) 233-1304 DISTRIGY Ot

E-mail: REB@hteh.com

Attorneys for Defendant Galen Woelk, individually & dba Runyan & Woelk

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TETON

JOHN N. BACH,
Case No. CV-02-0208
Plaintiff,

EXHIBIT LIST
vs.

KATHERINE D. MILLER, aka KATHERINE
M. MILLER, Individually and dba R.EM., et
al.,

Defendants.

N Mg St Ve M N S Nt N’ Nt N Ny’

Pursuant to section [(2) of the Order and Notice Setting Jury Trial entered by the Court
on November 27, 2002, Defendant Galen Woelk, individually & dba Runyan & Woelk, submits
this list of the exhibits he may offer ito evidence at trial:

L. November 3, 2000 letter from Woelk to Laura Lowery

2. November 16, 2000 letter from Woelk to Laura Lowery

3. Affidavit of Alva Harris dated November 17, 2000

4, Memorandum Decision dated December 28, 2000

5. Motion to Dismiss and Memorandum in Support of Motion to Dismiss dated
December 20, 2000

£
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6. Photos of Miller property dated October 27, 2000, October 4, 2000, November 8,
2000, and September 22, 2000

7. Motion to Dismiss dated December 13, 2000

8. August 2, 2000 letter from Cody Runyan to Plaintiff

9. August 3, 2000 letter from Plaintiff to Runyan & Woelk
10.  September 18, 2000 letter from Laura Lowery to Runyan & Woelk
11, Tuly 12, 2000 letter from Woelk to Plaintiff

12, July 10, 2000 letter from Plaintiff to Miller

13, Verified Complaint dated May 19, 2000

14, May 2, 2001 order to dismiss

15, November 17, 2000 criminal complaint

16.  January 31, 2000 memorandum in support of motion to dismiss
17.  March 23, 2001 order denying motion to dismiss

18.  Jamuary 22, 2001 order denying motion to dismiss

19.  April 20, 2001 motion to dismiss

20, Aprl2, 2001 order

21.  September 22, 2000 letter from Bach to Laura Lowery
22, January 30, 2001 criminal information

23.  Verified Complaint dated February 9, 2001

24, March 28, 2001 letter from Kenneth Stringfield

25.  November 28, 2000 letter from Plaintiff to Mark Liponis
26.  November 29, 2000 letter to Plaintiff from Mark Liponis
27.  November 30, 2000 letter from Woelk to Laura Lowery
28.  November 22, 2000 letter from Woelk to Laura Lowery
29.  November 22, 2000 letter from Plaintiff to fack Mcl.ean

30, November 30, 1997 letter from Plainiiff to Jack McLean

)

~O AL D
EXHIBIT LIST - Page 2 GU003!
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31.  Signature card for Liponis Emporium trust account
32.  Joint Venture Agreement dated July 7, 1994
33.  December 11, 2000 letter from Plaintiff to Laura Lowery
34.  All exhibits listed or utilized at trial by any other party to this action
W,
DATED THIS L\ day of May, 2003.
HAWLEY TROXELL ENNIS & HAWLEY LLP

o B . Lt

I as D. Scott
Attomeys for Defendant Galen Woelk, individually
& dba Runyan & Woelk

EXHIBIT LIST - Page 3 G005 $3?;
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CERTIFICATE OF SERVICE

4

I HEREBY CERTIFY that on this L1 day of May, 2003, I caused to be served a true
copy of the foregoing EXHIBIT LIST by the method indicated below, and addressed to each of

the following:

John N. Bach
P.0O. Box 101
Driggs, ID 83422

Alva Harris
P.O. Box 479
Sheliey, ID 83274

Galen Woelk

Runyan & Woelk, P.C.

P.O.Box 533
Driggs, ID 83422

Jared M. Harris
Baker & Harris
P.O.Box 577
Blackfoot, ID 83221

_ EXHIBIT LIST - Page 4

A U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mai}

¥ Telecopy

X 1J.S. Mail, Postage Prepaid
_____Hand Delivered
___ Ovemnight Mail
Telecopy

¥ U.S. Mail, Postage Prepaid
______Hand Delivered
Overnight Mail
Telecopy
¥ U.S. Mail, Postage Prepaid
 Hand Delivered
Overnight Mail
Telecopy

.. D o4

J ason(}). Scott
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Alva A. Harris

Attorney at Law =1 &m ﬁ )
171 South Emerson

P.O. Box 479 Mm’ 29’ 2002
Shelley, Idaho 83274 DS }"g{ﬁca
(208) 357-3448 COURY
ISB # 968

Attorney for Defendants Harris, Fitzgerald, Lyle and Olson
Mclean, and Scona, inc.

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHQ, IN AND FOR THE COUNTY OF TETON

JOHN N. BACH, )
) Case No. CV-02-0208
Plaintiff, )
VS, ) NOTICE OF HEARING
)
KATHERINE D. MILLER, etal ) MOTION TO SET ASIDE
Defendants. ) DEFAULT
) AND
) MOTION TO REINSTATE
) ANSWER

NOTICE 1S HEREBY GIVEN that Alva A. Harris, attorney for Defendants
herein, requests that a hearing be held upon their Motion to Set Aside Default
and their Motion fo Reinstate Answer on Friday, the 30th day of May, 2003, at
3:30 p.m., or as soon thereafter as counsel can be heard, at the Courtroom of the
above-named court in Driggs, County of Teton, State of Idaho. This motion is
supporied by the Affidavit attached herete and by the IRCP Rules cited in said
Motions.

DATED this 23th day of May, 2003.

/ / 7 % Ao

Alva A. Harris

L£Uum M.



CERTIFICATE OF SERVICE

| HEREBY CERTIFY that on the 22h day of May, 2003, | served a true and
correct copy of ihe following described document on the Plaintiff and
attorney’s listed below by depositing the same in the United States mail, with
the correct postage thereon, in enveiopes addressed as follows:

Document Served:

Plaintiff Served:

Counsel Served:

Court Services:

NOTICE OF HEARING, MOTION TO SET ASIDE DEFAULT,
MOTION TO REINSTATE ANSWER

John N. Bach, Pro Se
1858 S. Euclid Ave.
San Marino, CA 91108

Galen Voelk, Esq.
PO Box 533
Driggs, idaho 83422

Jason Scott, Esa.

Ron Bush, Esq.

PO Box 100

Pocatello, Idaho 83204

Jared Harris, Esq.
PO Box 577
Blackfoot, ldaho 83221

Hon. Richard T. Si. Clair, District Judge
605 N. Capital Ave.
Idaho Falls, idaho 83402

Teton County Clerk
89 N. Main, Ste 1
Driggs, ldaho 83422

( »
Alva A. Harris




Alva A. Harris

Attorney at Law

171 South Emerson
P.O. Box 479

Shelley, Idaho 83274
(208) 357-3448

Idaho State Bar No. 968

Attorney for Defendants Harris, Fitzgerald, Oleson, Lyle, Mclean, and Scona,
Inc.

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT COURT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TETON

&*

JOHN N. BACH, )
) Civ-02-208
Plaintiff, )
vs. ) AFFIDAVET OF
)
KATHERINE D. MILLER, et al ) ALVA A. HARRIS
)
. ) IN SUPPORT OF MOTIONS
Defendants. )
STATE OF IDAHO }
8s.
County of Bingham )

Alva A. Harris, being first duly sworn on his oath deposes and says:
1. That he is the attorney for Defendants Harris, Fitzgerald, Oleson, Lyle,
Mcl.ean and Scona, Inc..
2. That this affidavit is given according to my own personal knowledge.
3. That this affiant received from this Court its “Thirteenth Order on

Pending Motions” dated May 6, 2003, at the conclusion of a bhearing in this

2umer



matter on May 20, 2003. No mailed copy has ever been. received by affiant
and affiant does not employ fax methods.

4, On page 5 of the “Thirteenth Order” their appears to be a clerical
error, It writes, |

“The record establishes that on January 27, 2003, a clerk’s default was
entered against these defendants. Apparently those defendants filed an
answer sometime .ﬁlereafter, oo

5. This Courts “Eighth Order on Pending Motions” was filed in
Chambers of March 4, 2003, and mailed to this counsel. Receipt should have
been within 3 days. Therein these Defendants were first informed that their
Rule 12 (b) motion against the amended complaint was denied. Under the
applical IRCP rules these Defendants could not have been in default until at
least 10-13 more days had lapsed from March 4, 2003.

6. On March 19, 2003, this affiant, in compliance with the Court’s
“Eighth Order” of March 4, 2003, filed these Defendant’s “Answer” and
“Demand for Jury Trial” and also their “Objection to Request For Production of
Documents” by maﬁing. The certificates thereon are undisputed and the
address of Plaintiff is correctly marked as 1858 South Euclid Avenue, San
Marino, CA 91108. Plaintiff’s filing described below in paragraph 9 evidences
his receipt thereof.

7. Affiant did not mail a copy of the same to this Court in chambers
because the instructions received from this Court in the last paragraph of its
“Bighth Order” was taken to mean that only motions, and the documents
related thereto, were to be sent to this Court in Chambers.

8. On or about March 31, 2003, this affiant received from  Plaintiff a
filing marked as having been filed in Teton County on March 28, 2003. It is
entitled “Affidavit of Plaintiff John N. Bach, re Clerk’s
Irregularities/Actions....”

9. The second document enclosed in the above filing was concerning an

“affidavit for entry of default” against these Defendants and was dated March

aum 0O



18, 2003; the third and fourth documents enclosed in the above filing gave

notice to this affiant that a purported “Default” against these Defendants had

been filed dated March 19, 2003. The same date affiant filed his Answer, etc.

pleadings by mail.

10.  On April 1, 2003, the next day, this affiant filed a Motion to Set

Aside Default. Before this Affiant could determine the next hearing date

scheduled he was Mtriken with kidney stones and related fever. He was out of
the office for most of the next 5 weeks.

11. This affiant has never received any notice of any kind from the

Clerk of the Cougt that any Default against these Defendants had been lodged.
12. This affiant has never received any notice of any type from
Plaintiff on an intention to take Default.

13. Affiant is a sole practioner and cannot spend his full time on Bach

cases. Affiant has always resisted the multitude of litigation filed by Bach
and these Defendants have valid and legal defenses against this Plaintiff.

14. Affiant feels that the granting of these Defendants Motions wili not

predudice any party to this case.

15. Further this affiant sayeth naught.

Dated this <0< day of May, 2003.

Lt /’ ‘ P
p %f & ) AT

“ Alva A. Harris
SUBSCRIBED AND SWORN TO before me this ~%-_ day of May, 2003,
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JOHN N. BACH
1858 S. Buclid Aveéenue '
San Marino, CA 91108 FILED

~Tel; (626) 799-~3146 . Q.56
(Seasonal: P.0. Box 101 Mﬁ&g g@ 2@@2
Driggs, ID 83422 ‘
Tel: (208) 354-8606 ' ot Sy
Plaintiff & Counterclaim _

Defendant Pro Se

SEVENTH JUDICIAL DISTRICT COURT, IDAHO, TETON COUNTY

JOHN N. BACH, CASE NOT: CV 02-208
Plaintiff & Counter- gé@éggig? §O§§3§TERCLA?M
claim Defendant, . BACH'S

"TRIAL. BRIEF NO. TWO (2)
DEFENDANT & COUNTERCLAIMANT
V. MILLER'S ANSWER - & ALL COUNTER-
' : CLAIMS ARE BARRED AS A MATTER
OF BOTH FACT AND LAW~BY MILLER'S

KATHERINE D. MILLER, aka . DISCHARGE OF CLAIMS AGAINST BACH
KATHERINE M. MILLER, Individe- IN HIS CHAPTER 12 BANKRUPTCY &
ually and dba R.E.M. et al., PER THE WRITTEN UNDISPUTE SETTLE-

MENT AGREEMENT OF OCTOBER 3, 1997.

Defendants &

‘ ' (ALSO CITED/PRESENTED FOR PLAIN-
- . Counterclaimant. . . | TIEF'S MOTIONS IN LIMINE TO BE

FILED HEREIN.)

This Plaintiff's and Counterclain Defendant's, John N.
Bach‘é Trial Brief N, TWO (2) addresses the inad%ertent nongersid-
eration of both admitted/established/proﬁen facts and law, . which
this Court did not apply in it's FOURTEENTH ORDER ON PENDING
MOTIONS, filed May 28, 2003, 2:03 p.m., a copy of which was
not physically received until 1:30 p.m., Thursday, May 29, 2003.

This Courit's FOURTEFENTH ORDER, page 17,center full paragraph,
iﬁappropriately, if not mistakenly, didwxﬁ.considerﬁgithér, admitted
Plaintiff's Exhibit 1, Documents from CV 01-59, and the applica-
tion of I.R.E., Rule 901(a) (b) (1) ["Testimony of witness with know-
ledge. Testimony of a witness with knowledge that a matter is what
it is claimed to be true. 1, Rule 902(10).["Presumptions created by
“law. Anv signature, document, or other matter declared by any law

of the United State or of this State, or rule prescribed by the

SY;en o8
mTTEC TRTAT, RRTERE NO. TWO 2% Pacxe'l(JOL)ut-;u



Idaho Supreme Court, to be presumptively or prima facle genuine

or authentic;”}} “afid Rule 803(6) [Records of regularly conducted
activity,"], which letter from Chapter 13, Trustee, Loheit of
January 10, 2002 with copies of FINAL DECREE APPROVING TRUSTEE'S FIH
NAL REPQRT AND ACCCUNT, DISCHARGINﬁsTRUSTEE AND. CLOSING iﬂﬁﬂ,dated
12§28-01, with said date filed stamp, FINAL REBORT AND ACCOUNT,
‘fi;ed‘mec, 28, 9:33 a;m&g.shpﬁiné that "KATHYYD. MILLER" was named

as a creditor, filed no’ claim and wés-diséhakgéd,‘all of saild copies
being ﬁeﬁendantls,Exhibit‘9; pages 1%4; but was admitted during the
August 13, 2002 hearing.ﬁia plaintiff JOHN N. BACH's testimony and

authentication of,said’doéuments as true and coxrect, all part of

Plaintiff's Exhibit "1* hereini&.ﬁgaﬁiirhéd by plaintiff's-affidavits.
Alsoc oﬁerl@oked; which waé more thantéignificant was the next
Exhibit "X", copy of which was attached to plaintiff’s closing brief
re support oﬁ_his motions er-éummary judgment; but. said copy has
already been admitted herein on August 13, 2002 and testified, authen~-
ticated - and identified by plaintiff to be entirely in Millex's hand-
writing, which haddwritten note she has néither denied nor'eﬁen men=
tioned in the inﬁali@ afﬁi&avit'shé'fi&ed in opposition to said plain-
tiff's summary judgment motions. (NOTE: Miller's affidavit, her
answer and counterclaim are not properly undersworn oath, of her own
personal knowledge affidavit which précluded this court from consi-
dering anything.she'may_ha§e staﬁed in her said purported affidavit,
answer or counterclaims, as such were not-contro#erting affidavits or
properly sworn of personal knowledge pleadings per Rule 56(e).)

A&i-ofgéaid'cégiés ftmeLbheit‘andtMillef-haﬁdwritten letter,

were‘plaintifﬁﬁs-bﬁéiﬁés$ rééofﬁs;3“kép£ ih tﬁe reqular practice of

his business‘actiﬁityﬁ as so provided in I.R,E., Rule 803(6), which

includes "business, institution, asgsociation, profession, occupation

PLT'S TRIAL BRIEF NO. TWO (2] page 2. GUOS547




Aand calling of every kind, whether or not conducted for profit.”
The Chapter 13 petitionQ,pxocee&iﬂgs.thereinjtﬁexewith‘and the
Order of Dischazge, etc., comes within said definitions and enumer-
ations on both sides, from the Chaptér 13 Trustéee's side and JOHN N.
BACH's sidé,as both_a petitioner therein and plaintiff/counterclaimant
defendant herein. Said records and Miller's handwritten letter, the
latter admitting she knew of John N. Bach's pending bankruptcy and her
advice to him, re seeking a quit claim deed, also come within the
hearsay exceptions of said Rule 803%14) (15) and (24) (A) (B} and (C),
and as to the latter rules, subpart (24) Miller hag had more than
mulfiple notices and knowledge of said trustee's records and her written
note in advance, as both were ufilized not Jjust in Teton CV 01-59,
which was dismissed with prejudice, but also in USDC, Idaho, CV 01-266.
More significantly, overlooked and not consideredinor applied,
is that the Bankiuptcy Court has still, and had exclasive jurisdiction
over Miller's affirmatiﬁé defenses and countgrclaims as well as even
cross ckaims and third party claims. Plaintiff cited to this Court
per his initial brief re support of preliminary injunction a number
of Ninth Circuit Court of Appeals cases, that hold, citing U.S. Suprenm
Court decigions and the Chapter 13, Bankruptgy-federal statutes and
espectally of the automatic. stay order and said bankiuptyhs court's
exclusive, sole and all inclusive jurisdiction, that MILLER has no
standing, capacities nor rights of any kind to make any claims vs.
JOHN N; BACH, indiwidually or in any associational, dba or other
entity affiliation capacities; the scle and exclusive jurisdiction of
said claims, if Miller ever had them or gtill possessess them is
to petition for relief in said bankiuptcy court wherein she was
discharged and precluded frxom making any claims whatseover against

plaintiff and counterclaim defendant JOHN N. BACH.
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Attached hereto, is the complete copied decision of

McGhar. ¥, Rutz, (9th Cir., May 7, 2002, D.ASR. 4968471, which

unaquivacaily and. uﬂcantradicterily; establishes that a state court
lacks total Jurisdiction as to a béﬁkrupﬁcy proceeding, even lacks
jurisdiction to'determinEAwhether éré&itér‘fecé&&ed'aﬁequate ﬁotice
Qf,diéchaxqe in'bankruptCy; ‘and'aé,état@& pertinently to the preclu-
sion of this Idaho Court f:om\allbwihg Millér to proceed with her
affirmaﬁiﬁe defenses, couﬁterclaimé;‘etcg;‘as Follows:

"Quxr extengion of Gruntz to modifications of the discharge
order and discharge 1n3unctlon flows naturaily from the policy con-
cerns that infqrmed our decision there. OUr decision was animated
by our concern that permitting a state court to modify the federal
automatic stay ‘would undermine the principle of a unified federal
bahkruptcy system as declare in the Constitution and realized through
the Bankruptcy Code.’ 202 #,.3d at 1083, '"If state courts were em-
‘powered to issue binding judgments modlfylng the federal injunction:
created by the 'automatic stay, creditors would be free to rush into fr-
endly courthouses around the natioh. to garner favorable relief.' Id.
at 1083-83, The same concerns arise when California [Idaho}] courts
purport to modlfy a digcharge order and to grant relief from the

bankruptcy court's pevmanent injunction.,"  (See lower left paragraph
page 4970)

McGhan, supra, also lavalldates any order, rullng or judgment

adversetto JOHN N, BACGH in that action entitled SCONA 'Q‘C.; an

SCOoNA, INC., and AEVA’A. HARRIS are'béth in deféult in this action
and def@ndamts BRET & DEENA R, HILL ha&e'admitted all the facts and
circumstances oﬁ‘the'FIRST‘AMENDED'COM?LAINT, thus, plaintiff is en-
titled to judgement of‘qdieting title, along with a writ of assistance
and/or possession under his THIRD COUNT, pages 16-17, with further
award of damages per IRCP, Rule 55%b} (2}, (See alsc copy attaéhed
of JOHN N. BACH's FURTHER BRIEF, etc., Filed Sept. 24, 1998, in
Teton CV 98*0&5,

BUT MOST SIGNIFICANTLY OVERLOOKED BY THE COURT IN SAID

ORDER, is the unguestioned, unassailed and uncontroverted

PLT'S TRIAL BRIEF NO. TWO (2) Page 4. G(}Ofiiaﬁ




SETTLEMENT AGREEmBNT‘ent@réd,int@&between piaintiff JOHN N. BACH,
and as nomineg, €.E3D., and as sole owner OF TARGHEE POWDER ENRORLUM,
INC., {an unformed and nmnexisting'c@rﬁérétipn,:anq:jxﬁﬁagtvar,‘goléiy_
owned, and under a dha @eSighati,éh, findividually by JOHN N. BACH),
- with KATHERINE M, mﬂwg, a. s.inga?_f;é worﬁ;en-_,: who. was represented by

counsel, Charles (Chuck) Homer, such bein@“EXﬁiEiEﬁFﬂﬁ‘iQ.the AFFI~

DAVIT OF JOHN W, BACH, £iled herein April 18, 2003, in support of
his motions for summary 3udgment, Said affidavit’ and all exhibits
thereto and xequéste&ljudiéial noticé éf,ﬁaxiohsi?eton County. actiocns
was f£iled more than 31 days before Méy,ZO; 2003;.the‘hearing date

on his summary Jjudgment mbtiQns;'

BUT EVEN MILLER & HER COUNSEL, UTTERLY FAILED, IGNORED AND
AVOIDED MAKENG ANY COMEETENTLY @DNTES%IBEEFACT OR STATEMENT, UNDER
OATH 0N PERSONAIL KNOWLEDGE,THAT SAID SETTLEMENT AGREEMENT WAS
NOT EFFECTIVE, OR THAT MILLER DENIED'ZT ORITHAT.SOMEHQW EXTRINSIC
FRAUD PRECLUDED IT"S EPFFICACY AND APPLICATION AS BARRING, BY WALVER,
EOREVER_RELEASES AND DISCHARGES of "Targhee and Bach and all of_their
present an@ past employees; attérﬁéyé;'insurers and agents and each
of them from any and all-claims; demands, d@bts, liabilities, accounts,
obligations, costs, expenses; 1iéns;'a;ti0hs, and causes of. action
of every kind and nature, whether br known or unknown,. suspected or
unsuspected, that Miller now owns or holds or at any time heretofore
has owned, or held, based upon, or réiated to, or by reason of any
contragt., lieps, liability, matter; cauSe; fact,_thing, act, or omis-
sion wh_ate{gex;--- THUS, MILLER, WHO HAS NOT AVERRED ANY EXTRINSIC FRAUD

THAT WOULD INVALIDATE SAID SETTLEMENT AGREEMENT, IS BARRED, PRECLUDED,
AND ESTOPPED, BY THE VERY TERMS OF SAID AGREEMENT FROM ANY AFFIRMATIJ
DEFENDEES, COUNTERCLAIMS OR CROSSCLAIME, ETC., AGAINST JOHN N. BACH,

TARGHEE POWDER EMPORIUM, INC., OR ANY TRUST KNOWN AS THE VASA N. BACH,

P
PLT'S TRIAL BRIEF NO. TWO (2)  Page 5. 00545



4968

Daily Appellate Report

Wednesday, May 8, 2002

BANKRUPTCY

State court lacks jurisdiction to determine whether
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Circuit Judges, and David W. Hagen, District Judge.
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John C. Tobin, Hdnover & Schnitzer, San Bernardino,
California, for the debtor-appeliant,

William J. Light, David B. Felsenthal, Law Offices of
Todd Rash, Riverside, California, for the appelies.

OPINION

FISHER, Circuit Judge: ) ’

Appeliée Jason Rutz was a listed creditor in his
stepfather's -- appeliant Lon McGhan -~ bankruptey
proceedings. Rutz, a minor at the time, did not file a
complaint of nondischargeability in those proceedings. As a

. result, the bankruptey court issued an order discharging
Rutz’s claim and issued 2 permanent injunction baming
Rutz from collecting on the debt. After Rutz attained
maturity, he nonetheless filed a civil action against
MeGhan to collect on the discharged debt. Gver McGhan's
objections, the state court in which that action was filed
ruled that Ruiz's action could proceed because Rutz had
inadequate notice of the earlier bankruptcy proceedings.
Arguing that only the bankruptcy court had jurisdiction o
resolve thal guestion, McGhan then moved the bankiuptey
court 10 veopen his bankruplcy case to review the state
court's decision. The bankruptey coudt deried the motion,
reasoning that McGhan's desire to refitigate an issue
already heard in state court was insufficient cause o reopen
the case, We reverse. Relying on Gruntz v. County of Log
Angeles (In re Gruniz). 202 F.3d 1074 (9th Cir. 2060 (en
banc). we hold that state courts Jack jurisdiction 1o
determine whether a listed and scheduled creditor received
adeyguate notice of discharge proceedings, We aiso hold that
the state court lucked aathority o modify the bankruptcy
courl's orders discharging Rutz's claim and permanently

enjoining Rutz fom collecting on the debt. In light of those
holdings, we conclude that it was an abuse of discrétion for
the bankruptcy court to decline 10 reppen McGhan's
bankruptcy case. The bankruptcy court was required ©

reopen the proceedings 1o protect its exclusive jurisdiction .

over the enforcement of its own orders. .

FACTS AND PROCEURAL BACKGROUND -
~In 1991, McGhan was charged with five counts of
sexual molestation of Rutz, his siepson. At the time the
charges were filed, Rutz was 12 years old. McGhan pled
guilty to one count of felony viclation of California Penal
Code § 288(a) (lewd and lascivious acts committed on a
child under 14). :

Shortly afier his conviction, McGhan filed a volumary'

petition for bankruptcy under Chapter 7 of the Bankruptcy
Code. When a debtor files a Chapter 7 petition. the debtor
lists each of bis creditors. The appointed bankruptcy rustes
convenes a meeting of these creditors pursuant to 1]
U.5.C.§ 341(a).} All creditors must receive at Jeast 30 days’
advance notice of the creditors’ meeting. Rule 4007(c).
Within 60 days afler the date first set for that meeting, any
creditor wishing 10 have a -debl charactedized = as
nondischargeable must file a compldint. alleging
nondischargeability of the debt. Id. If the creditor. has
adequate notice of the meeting but fails to make.4 timely
complaint, his claim is automnatically discharged pursudnt

to § 523{c)(1). Although debts for intentional torts such as-

Rutz's claim ordinarily are not dischargeable under. §

523(a)6) of the code, which states that debts for "willfol

and malicious injury” are nondischargeable, such, claims
will be discharged auvtomatically if the listed creditor Tails
to make & timely objection. When a debtor i discharged
under the Bankruptcy Code, the discharge “operates as a
permanent injunction against any attempt to collect or
recover.op a . . . debt.” trizarry v. Schmidt (Ih fe Irizarmy},
171 B.R. 874, 878 (B.AP. %th Cir. 1994), accord Am.
Hardwoods, Ine, v. Deutsche Credit Corp. (I & Am,
Hardwoods, Inc.), 835 F.2d 621, 626 (Oth Cir. 1989).
A different provision of the code is implicatéd - whei ib
creditor was not listed on the bankruptcy petition, ™ An
uniisted creditor's claim ordinarily is not discharged. Under
§ 523(a)(3) of the code, however, the debt will. b
digcharged if the creditor had "notice or actual kn
of the bankruptcy proceedings in time 10.perrhit the Cre
to file a proof of claim and, if necessary, “thailéh
dischargeability. Under § 523(a)(3)(B), which® dppli
debts for "willfsl and malicious injury” defined ' by
523{a)6), the debt will not be discharged if the preditor (1)
was neither listed nor scheduled and (2) did not have
"notice or actual knowledge" of the case in tifd tifmely
filing 'a proof of claim and timely request: for a
determination of dischargeabifity, Federa! ‘tofing have
exclusive jurisdiction over . §8 0. 323(a)6)
{nondischargeability of willful and malicious injury) and
523(c)(1) (adequacy of notice to a listed ceditof) of the
code, whereds state and federal courts have concurrent
jurisdiction over § 523{a}3} (unlisted or unschitdiled tetbit)
proceedings. '
With respect to Rutz's claim, McGhan's bankrupicy
proceedings followed the general schemeé fof a listed
creditor rather thah an unlisted one. His petition for

nonpriority claim against him.” As Ruig's puard :
mother received timély notice of the creditors" Theéting and
the deadling for creditors to file-a compldint ‘objecting ©
discharge of the debtor or to determine dischargeability of
debts. but she did not file 3 nondischarpeability cldim on
her sor's behall. Applying § 523{¢)(1), the bankriptey court
issued a  discharpe order automatically.*discharging
McGhan's debt to Rutz. The discharpe order also staied that

bankrupley listed Rutz a5 a c:fdi‘sor‘ho}ding AH_tnsecired
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"any judgment . . . obtained in any court other than this
court is hull and void as a determmauon of the personal
liability of the debtor with respect 10" any debt under §
523(a)6). Pursuant o § 524, the dtscharge order also
permanemly enjoined any listed creditor"fFom instituting or
continuing any action . . . to collect such debts as -personal
liabilities: of " the above-named debtor. * ‘The bankruptcy
court bldsed MeGhan's case.

Upon reaching adulthood, Rutz filed a civil action

. against McGhan - in” Califorhia Superior Court, seeking

darnagés arising -out of Bis seiual molestation at the hands

~of McGhih.  McGhar ™ promptly moved 1o dismiss the

action, argiiing that Rntzs claim had been discharged by
the binkruptcy courts discharge order and that Rutz's civil
suit Wag. enjoined’ by the § 524 discharge injunction. At
McGhdi's Téguest. the stéte court took judicial notice of
numietods docoments - from McGhan's bankruptcy case,
mchzdmg McGhan's bankraptey petition, which listed Rutz
as & ‘creditot; and 'the discharge order containing the
perinanént-injunction, which showed that Rutz's claim had
been automaticilly distharged. McGhan contended that the
bankruptey colirt possessed exclusive jurisdiction over the
digchargéability of Rutz's claitn and that Rutz was esiopped
from cotlaterally attacking the validity of ihe discharge
order and injunction in state court. Rutz responded that
neither he nor the siate comrt should be bound by the

_ dischargg ordet or permanent injunction because he bad not

received the rictice required by § 523(c)1}as a prerequlsne
10 autoiiEte dischdrge, Because notice of the proceedings
had been provided only to his mother and her interests had
conflicted -with ‘his own. he contended. the bankmptcg
court's orders did not apply to hi§ action against McGhan,
The supefior’chit agreed with Rutz. First, the court
reasoned that it had jurisdiction pursuant to § 523(a)(3) to
determine “‘the™-sufficiency of Rutz's notice and the
applicability of the discharge order. Sécond. the courf
agreed “with “Rutz 'that notice had been inadequate.
Accordingly. the Coiirt niled that Rutz was not boun P by the
discharge ordér and ailowed Rutz's case to proceed.
McGhds thli "d0ught 1o collateraily attack the state

- court's miling in “fedefal court. He moved to reopen his

Chapter 7 bankfuptcy case in the bankruptey court. seeking
leave to file a complaint against Rutz for violation of the §
524 permanent discharge injunction. In denying McGhan's
motion, the bahkruptey court agreed that the state court had
jurisdiction to-adjndicate the adequacy of Rutz's notice

©under § 523(a)(3)(B) and reasoned that McGhan's desire to
" relitigate an issve already properly decided by the, state

court di¢ not cofistitite sufficient cause to reopen.” The
Bankruptey Appellate Panel ("BAP") affirmed. holding that
the bankruptey- court had not abused its discretion in
refusing 10 reopen McGhan's case. Like the state court and
the bankruptcy couirt, the BAP assumed that the state
court's jurisdiction validly rested on § 523(a)(3). The BAP
also affirmed on the alternative ground that the Rooker-
Feldman doctrine precluded the bankruptcy court from
reversing of modifying the state court decision.” MeGhan

appeals.

STANDARDS OF REVIEW
We review jurisdictional issues in bankrupicy appeals
de novo. Durkin v. Benedor Corp. (In re G.I indus., Inc.),
204 F.34 1276, 1279 (9t Cir. 2000). A refusal to reopen a
‘bankruptcy case is reviewed for an abuse of discretion.
"Weiner v. Perry, Settles & Lawson, Inc. (In re Weiner). 161
F.3d 1216, 1217 (9th Cir. 1998). We review the decision of
the BAP de novo, Scovis v. Henrichsen (In re Scovis). 249
F.3d 975, 980 (9th Cir. 2001). and independently review
the bankruptcy court's rulings. Oyama v. Sheehan (In re
Sheehan}, 253 F.3d 507, 511 (9th Cir. 2001).

PISCUSSION

I. State Court Jurisdiction

To assess whether the bankruplcy court abused its
discretion by denying McGhan's § 350(b) motion te reopen
his bankrupicy case. we first must determine whether the
state coust had the avthority to adjudicate the adequacy of
Rutz's notice and modify the bankruptey court’s discharge
order and permanent discharge injunction. Relying on our
en banc opinion'in Gruntz v. County of Los Angeles (Inre -
Gruntz), 202 F.3d 1074 (9th Cir. 2000), we conclude that
the state court lacked that authority. In reaching a contrary
conclusion, the state court asserted that it had jurisdiction
pursuant to § 523(a)3), which vests state cowrts with
concurient jurisdiction 1o adjudicate the adequacy of the
notice provided to créditors who were neither listed nor
scheduled. Because - Rutz was a listed and scheduled
creditor, § 523(2)(3) has no application here.

A. Cruntz

Gruntz  involved a  Chapter 13 debtor. who was
prosecuted by the Los Angeles County District Attorney,
convicted for misdemeanor failure to support his dependent
children and sentenced to 360 days in jail. Gruniz
subsequently filed an adversary proceeding against the .
County in bankruptcy court, asking the count o declare the
state proceedings void as violative of the § 362{a)
automnatic stay on proceedings to coliect debt. Reasoning
that the state court's judgment included 2 deterrmination that
the automnatic stay did not enjoin the state crdminal
proceeding. the bankniptey court dismissed the complaint
as coliateraliy estopped by the state judgment. The distict
court, acting ih its appellate capacity, affirmed the
dismissal on the basis of the Rooker-Feldman doctrine.
which prohibits direct appeliate review of state court
decisions by federal courts other than the Supreme Court,
202 F3d at 1077-78.

We reversed. Gruntz, as well as our later decision in
Contractors' State License Bd. v. Dugbar (In re¢ Dunbar).
245 F.3d 1058, 1063 (9th Cir. 2001), stand primarily for
the propesition that federal courts are not bound by state
court modifications of the automatic stay. Gruntz, 202 F.3d
at 1077. Gruntz held that the Rooker-Feldman doctrine
does not deprive federal courts of jurisdiction over the scope
and applicability of the stay, 1d. at 1083, Dunbar added that
state court modifications of the automatic stay -do not
preclude federal relitigation of the scope and applicability of
the stay under thé docirines of col%ateral estoppel and res
judicata, Dunbar. 245 F.3d at 1060.

Gruntz has broader implications, however. that dictate
the outcome here. First. Gruniz helds not only that a federal
court, may review siate cowrt decisions modifying an
autornatic stay. but also that state courts lack jurisdiction in
the first instance to modify the stay. Id. at 1082-83. Because
"bankruptcy court orders are not subject o collateral attack
in other courts." "[alny state court meodification of the
automatic  stay would constitute an  unauthorized
infringernent upon the bankruptey cowrts jurisdiction o
enforce the stay, " and actions and judicial proceedings
taken in violation of the amtomatic stay are void, Id. at
10872; see also Gonzales v. Parks, 830 F.2d 1033, 1035-36
(9th Cir. 1987) ("Congress' grant to the federal courts of
exclusive jurisdiction over bankrupley petitons preciudes
collateral attacks on such petitions in state courts.”).

Second. Gruntz bars state court inimsnons on all.
“bankruptey court orders” (or other “core” bankruptcy
proceedings). 202 F.3d at 1082. not just the automatic stay.
As we stated in Gruntz. “state courts should not intrude
upon the plenary power of the federal counts in
administering bankrupicy cases by attermpting (o modify or

extinguish federal court orders such as the automalic stay.”

OUsz f.,
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1d. at 1088 {emphasis added). Thus, just as "[a] state court
does riot have the power to modify or dissolve the automatic
stay,” id. at 1087, a state court also lacks avthority to
" modifyor gissolve a discharge order or the § 524 discharge
injunction:” See Lénke v. Tischler {In re Lenke), 249 B.R.
1, 10 (Bankr. D. Afiz, 2600) (applying Gruntz and holding
thit state couits lack jurisdicton to modify 2 bapkraptcy
eourt’s discharge ordér); see also Pavelich v, McCormick,
Barstow (I re Pavelich), 220 BR. 777, 782 (B.A.P. Sth
Cir, 1999 ("Congress has plenary authdrity over
bankruptcy iz & manner that entitles it to preciude siate
courts fom doing anything in  derogation . of the
discharge.").
" Our exténsion of Gruntz w modifications of the
discharge ofdér and discharge injunction flows nawmraily
from the policy concerns that informed our decision there.
Char decisibn was animated by our concern that permitting a
staté court to modify the federal automatic stay "would
wndermine the principle of a unified federal bankruptcy
system; as declared in the Constitution and realized through
the Bankrapicy Code.” 202 F.3d at 1083, "If state courts
were empowered o issue binding judgments modifying the
fadeéral injunction created by the automatic stay, creditors
would be free to rush into friendty coutthouses around the
nation to garner favorable relief.” Id. at 1083-84. The same
cohcerns arise when California counts purport to modify a
discharge order and to grant relief from the bankrupicy
court's permanent injunction. )
Accordingly, we conclude that the state court lacked
- authority 10 adjudicate the adequacy of the notice received
by Rutz, By reaching that issue, the state oourt heltd that
Rutz was bound by neither the discharge order nor the
discharge injunction. documents that on their face plainty
barred Rutz's action. The swate court effectively modified
both orders, and in so doing irmpermissibly infringed dpon
the bankruptcy court's jurisdiction to enforce its orders. See
Gruntz, 220 F.3d at 1082. -
In so deciding, we do not hold that a state court is
divested of all jurisdiction to construe or determine the
applicability of a discharge order when discharge in
bankrupicy is raised as a defense to a state cause of action
filed in state court by a listed creditor. See Pavelich, 229
B.R. at 783.(holding that “state courts have the power to
construe the discharge and determine whether 2 particular
debt is or is not within the discharge” becduse "d'sschar% in
bankruptcy is a recognized defense under state faw")."" It
~ plaifily was in the power of the state court 10 take judicial
otice “0f McGhan's proceedings. In this case, those
doctimients showed that Rutz was a listed creditor. that
Rutz eldim was discharged and that Rutz was enjoined
o tking any action to cotlect on the debt. The state court
should have given effect to the bankruptcy court’s orders,
By poing further, the state court exceeded its junsdiction,
even if the state court believed that Rutz had valid grounds
to object to the ordefs, As we noted in Gruntz. " “persons
subject to 4n injuiictive order issued by a court with
jurisdiction are expscted to obey that decree untit i is
modified or reversed [by the issuing court), even if they
have proper grounds to object to the order.’ " 202 F.3d at
1082 (quoting Celotex Corp. v. Edwards, 514 U.S. 300,
306 (1995)). o
.+ Nor do we suggest that a listed creditor such as Rutz is

inadequaté nbtice or to repel atternpts to enforée the order
against him if notice was insufficient. Rather, we hold that
onty the bankruptcy court couid grant such relief. Rutz had
several options, such as addressing the validity of the
discharge order before proceeding in state court by

" by petiioning the bankruptcy court for leave o file an
untimely compiaint of nondischargeability. If Ruiz was

G005

A

4

unaware of the existence of the bankmiptey order dfitil after
he filed his state action, 'he could have sought to. stay the
lawsuit and petifioned the bankriptey court for refief before
procéeding in state coutt. S ‘ :

- B. Section 523(a}(3) -,

In concluding thart it possessed jurisdiction to adjudicate
the adequacy of Ruiz's notice and to modify the discharge
order and injanction, the stase court ervoneously relied on §
523(a)(3). Staie and fedéral counts Hdve concurrent
jurisdiction over actions broiight under § 523(a)(3), which

allows debtors to extend the coverage of the discharge order

to creditors who were not listed but who had actual notice
of the bankruptey proceedings. See Menk v. Lapaglia (In re
Menk), 241 B.R. 8§96, 904 (B.A.P. 9ih Cir. 1999). By its.
plain language, howevér, that subSéction applies only to
creditors "neither listed nor scheduléd” dufing the initial
bankrupicy proceedings. Ses, £.2., Malandri, 206 B.R. at
672 (holding that a listed credittr conténding that he did
not receive hotice of the casé until afer the dischirge had
issued did not raise a § 523(2)(3) claim becadse not being

listed is a prerequisite to raising 4n issué under that }
subsection). Rutz offers no authority to the contrary. There |

is no dispute fhat Rutz was listed during McGhan's
bankrupicy proceedings, so the state couit, had oo
jurisdiction under § 523(4}3) and Rutz is bamed from
obtaining relief under that subsection.

The distinction between § 523(2)(3), pertaining (o an |
valisted creditor, and § 523(c)(1), relating 10 the adequacy |

of notice provided to a listed creditor. i not merely
technical. A éreditor who was not listed in the bankruptcy

proceedings is not expressly covéred by the discharpe order. |

When a court adjudicates whether that créditor's claim
nonetheless should be discharged betause the creditor had
actual notice of the bankrupicy proceedings in time to file a
nondischargeability complaint, the state court is not
eniertaininig a collateral attack on the bankruptcy court's
order or infringing on the bankruptcy court’s exclusive
jurisdiction. That situation is alpogether different from the
one here, where a state court entertaiing a listed creditor's
argumeént to void or modify a discharge order o injunction

P e

that is facially valid and that expressly covers the creditor's

claim. In-the latter situation, the jussdictional and policy . -

concerns discussed in Gruntz are paramount.

1L, Abuse of Discretion

Having concluded that the bankruptcy court erroneously

dischargé order and injunctioh, we hold that the bankruptcy

-assumed that the state coun hiad junisdiction to modify the © -

court abused its discretion by denying McGhan's § 350(b) -

motion 10 reopen proceedings. First, Gnintz and Dunbar

make clear that neither Rooker-Feldmén nor collaieral
estoppel is applicable here. To_ thé éxtent that the
bankrupicy court was concerned that it would have been
collaterally estopped from relifigatifig an issue determined
by the Califoinia Superior Court; thérefore, {hat concern
was mispliced. See Dunbar, 245 F.3d at 1064 (holding that
thé bankniptzy court erred in finding itself precinded from
reviewing the judgment of a state adminisirative law judge
modifying the automatic stay); see also Pavelich, 229 B.R.

at 782 (holding that when & bankruptcy court was presented -

with & mipiol’ tb reopen. proceedings afier a state court bhad ;
GCE y-heat a claiim on: 4 debt discharged by a”
bider. the bankeupicy court “should not” *

¥ Ebirt

have taken the position that it could not examine the state

court judgment”). For the samme reason, the BAP

erroneously concluded that the bankruptcy court's decision. -

was compelled by the Rooker-Feldman docirine. See
Gruntz, 202 F,3d at 1083 (holding that Rooker-Feldman is

not implicated by collatéral challetiges to cbre badkruptey

proceedings becanse Congreds vested the federal courts
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" grant of exclysivé jurisdiction to the federal counts includes

“enforcerient of its own orders. Cf id. {holding that the

- and propérlyhokds ihat & state couit’s action was void from

. Rales of Bankrupt€y

th the 6 ityts determine. such vissues). Our
concéty thaythe biankrupted courtimisconstried the validity
of the state cltirt'§jurisdiction and the. prectosive effect, of
the state court’s decision requires at the very least that we
remang for the baskruptey cowrt to reconsider its decision.
See Dunbat, 245 F.3d at 1064, '

Given the posture of this case, however. we go further
and hoid thal the binkrupicy court should have reopened
the proceedings. I is weli settted that "[a} Congressional

the implied piwer to'protect that grant.” Gonzales, 830 £.2d
at 1036. A 'bankrupicy court may not decline to invoke this
power in the'face of 4 clearly invalid state court action
infringing “upon the bankruptcy court's  exclusive
jurisdiction,’ Thé bahkruptey court was required 1¢ reopen
the proceedirigs to protect its exclusive jurisdiction over the

bankruptcy cout properly vacates a state court judgment
the outsef whed the state court proceeded with an action in

violation of ém #dtomatic stay).

P

. VNI Adequacy of Rutz's Notice

We offef & opinion on the viabiiity of Rutz's claim that
he did. not Yeceive' the notive required by § 523{c)(i).
Because the Dankriptey court may confront that issue on
remand, however, we note that in In Re Chicago. Rock
Island & Paédific RIR. Co., 788 F.2d 1280 (7th Cir. 1986).
the Seventh Cfridit opined that notice to 2 minor's mother
might be inafediiate where a conflict of interest prevents
the mothef " flom™ répresenting the minor's interests
adequately -in¥ thié Bankruptey proceedings. .1d. at 1283
Whether the Seventh Circuit's reasoning should be applied
here, and. if §0. whiéther Rutz can establish that a conflict of
interest or oter grounds prevented his interests from being
adequately fepresénted so as 1o vitiate notice are issues 10
be determined 3 the first instance by the bankruptcy court

AL CONCLUSION

The judghént “of the BAP is reversed. Under the
circumstances 'of this cde. the bankruptey court abused its
discretion™ by~derying  McGhan’s motion -to reopen the
‘bankpuptey Cprétebdiigs. We remand  for  farther
proceedings coffgistént- with this opinicu. :

REVERSED AND REMANDED. Each party to bear 1t
OWT COSIS. SEAEE ‘

L
vi%

" The Hmﬁﬁbié'ﬁa{?‘id' Walker Hagen. Scnior District Judge.. United

" Sates District Cobrtfok the Disirict of Nevada, siting by destgnation.
2 I ‘

! Uiess oiherwise, iridicaied, all Chapter, Sectipn and Rule referenced

are 1o the Bankrupicy Gede, 11 U.S.C. §§ 101-1330, and 1o the Federad

peedure, Rule 1001-9036.

) 2 The peticion destiibhd the clyim as follows: “January 1989[.) Potential
Civil Action for Perédial Infury; Amoumnt Unkrown.”

: 3 Rutz assencd a conflict of interest becouse his moher, also 4 lisied
creditor in McGhan's bankrupicy proceedings. had a competing claim for
“child support againgl McGhan, o

4 Sectioh 523(a)(31(5‘) provides that a debtor is not discharged from any
£ debt neither listed 'W0f wheduled in‘time o' permil the creditor to e a
. claim, 4nd request 51 the debt be found nondischargeable. unless the
* credivor pad rotick ok actual knowledge of the case in Urne to file 2 timely

Pheqtst for a deiermination of dischargeability.
i -t o

£ % McGhan thet E_l"ej{é-pc.liﬁon for writ of mandale with she California
;.Court-of Appeal.”irguing the superior court had misapplicd fzdoral

U Benkfuprey law: the ToUH of fppedl adiiled Iné péiition

. R T o . Y
. 6 Section 350(b) stftes: “A cise may be reopened in the court in which
- such case was closed 1o administer 2ssets, to accord relief 10 he debior,
“or for othiey cause.” in ils conclusions of law, the bankrypicy court stated

cloims under § 523a)(6), McGhan would nol s e, o

Wednesday, May 8, 2002.
only if he weould stpulae w aljow ll‘le:b:‘inkmpt_c‘y' court 10 hear Rulr's

3 e e ey

7 The hodker-Ferdman doctrine tikes is idme Gom Rooker . Fidelity
Trast Co., 263 US. 413 (1923), and Disit of Columbia Coutt of
Appeals v. Feldman, 460 US. 462 (1983). Rooker held that federal
statutory jurisdiction over direct appeals from staie courts lies exclusively
in the Supreme Court and is beyond the original jurisdiction of federal
diswict cowns, See 263 U.S. at 415-16, Feidman held’ that tis
Jurisdictional bar extends to partioular claims that are Tinéericably
intertwined” with )

those a state courl has already decided. See 460 US. at 486-87.

8 Gruntz identified three limited circumstances in which a state judgment
could be given preclusive effect in subsequent bankrupley procecdings in
federal court; (1} the state judgment is prepetition: (2) the bankrupicy
court affimatively bas authorized the sate action, 25, for example. by
lifting an awtomatic stay; or (3) the chse does not involve & core
proceeding that implicates subsiantive rights under tile 11. Sée Dunbar.
245 F.3d at 1063, Grunz, 202 F.3d at 1084: cf, Dinmond v. Koleum (in
e Diamond), _______ FAd _ . 2002 WL 500657 (91b Cir- Apr.
4, 2002} {affirming bankrupiey courl's decision 1o give prectusive effect
1o state court judgment where the bankrupicy coust lified the stay as Lo
the creditors' statecourt action). : . o

9 1o matter how we charagterize it, the state Court’s action here relaics to
2 core benkrupicy ' prodecding. Dischargeability of 4 debt under §

523(a)6}, for inslance, is 3 .core bamkupicy procediting, 'séf. ..
Sandersville Prod. Credit Ass'n v, Douthit {In re Douihit), 47 B.R. 428,
43031 (M.D. Ga. 1985); Wurm v, Ridgway (ln re Ridgway), 265 B,R,

853,857 .1 (Bankr. N . Obio 2001): Mass. Cas. Ins. Co. v. Green {In
re Green). 241 B.R. 550. 559 (Bankr, N.D, 1, 1999); Leathem v.
Volkmar {In re Yon Volkmar), 218 B.R.-890, 892 (Bankr. N.D. 0.
1998}, over which federal courts possess exclusive jurisdiction. Rein v.
Providian Fin. Corp., 270 F.1d 895, 904 (th Cir. 2001). Th¥ adequacy’
of notice required for awdmatic discharge under § $23{c) 1} also.is
retated to a core proceeding over which federal counts exercise exchusive
jurisdiction. See, e.g., RTC v.‘McKendry (in re McKendry): 40 F;3d
331, 335 (10th Cir. 1994); Schunck v. Santos ¢in ré Santosk 112 B.R.
1001, 1005 (B.AP. 9th Cir, £950). Finally. actions refating 1o the § 524
discharge injunction alse constitwe “core” proceedings. See lis. Co. of
M. Am. v. NGC Setdement Trust & Asbesios Claims Mgmt, Carp. (la re
~rar] Gypsum Co.). 118 F.3d 1056, 1064 (58 Chr. 1997); In re Kewinee
Boiler Corp., 270 B.R. 912, 918 (Banke. N.D. TU. 2002) (action 10
enforce discharge injunction): Polysat, Iné. v. Union Tank Car Co.{in1e
Polysat), 152 B.R. 886, 888 (Bankr. E.D, Pa. 1993) (scope of discharge
njinciion). Lo

0 Al Jeast one oul-of-cifeuit bankruplcy court has redd Grdtiz a5
taming o siale court net ooly from modifying a dwharee orddr bui also
from assessing the applicahiliy of 3 discharge orgef 1o the actibn Béfore
ir. See Siskin v Coniplete Alrceift Services, [nc, (In ve Sisking. 238 BIR,
534, 562 (Bankr. E:D.N.Y. 2001} (criticizing and refusing. to-tallow
Gruntz because it supposedly biirred the Jistinction between - stale
conrt's vaiit authority 1o determine the applicability of an autgmdtic sy
1o the action hefore it.and the hankruptey, court's exclusive quthority w
grant reliel from the automatic stay). Bui ser Lenke b, Tiscbler (n s
Lenke), 249 B.R, 1, & (Bankr. D. Ariz. 2000) ("Gruntz should wiot be
read 1o mean thit swates Lick jurisdiction Lo dewermine the applicability of
githier the sty or the discharge, but only that they lack juzisdiction 1o
modify either of them{ ]"), However narowly Gruntz is read. the state
court's modification of the discharge order rus afoul ofihat decision. -

e

that it would exercise its digeretion 10 reopen McGhan's bankrupdcy case



F I L E D
JOHN N. BACH
1196 Sierra Madre Blvd. _
San Marino, CA 91108 ‘ "
(626) 584-6679 | ‘ | DISTRIGT CeimT
Defendant In Pro Per, Appearing ‘
Specially, Contesting All
Aspects of Jurisdiction over any and
all Defendants.

DISTRICT COURT OF SEVENTH JUDICIAL DISTRICT

STATE OF IDAHO, IN AND FOR THE COUNTY OF TETON

SCONA, Inc. an Idaho Corp, - CASE NO: CV 98-025
Plaintiff, DEFENDANT'S FURTHER BRIEF
‘ : IN SUPPQRT OF ALL HIS
Ve MOTIONS AND FOR SANCTIONS
, ‘ AGAINST PLAINTIFF AND ITS
JOHN N. BACH and TARGHEE ATTORNEY; and IN OPPOSITION
POWDER EMPORIUM, UNLTD as OF ALL PLAINTIFF'S MOTIONS
nomiinee of JOHN N. BACH, Hearing Date: Sept. 24,.'98
Time : 2:00 p.m.
Defendants. : Place: Driggs, Idaho(Teton
/ County Courthouse)
I.

PREFACE TO FURTHER BRIEF
BY PLATNTIFF IN SUPPORT
OF ALL HIS MOTIONS &

IN ORPOSITION TO PLAINT
IFF'S MOTIONS WHICH ARE

SPECIQUS,

Defendant JOHN N, BACH's motions before this Courf,
per his said speciallappearance are completely unopposed
by plaintiff. Nor can they validly be opposed per the
presented specious allegaﬁions of two complaints, to wit,

the original complaint and a purported amended complaint,
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which was filed without a noticed motion so allowing it

to be fiied and certainly without any order of thisg Court.

More controiling ig the further total absence ©f any cited
federal statutes or Idaho Codé'Sections or applicable

case authorities to counter the mandating authorities cited

by defendant JOHN N. BACH, that this court has absolutely

ne suhject‘matter or pérsonal jurisdiction over any defendant
named herein, other thaﬁ the duty, ©bligation and jurisdiction
to grant all defendant's motions in full, awarding the regquested
monetary sanctions of $S,OOO;OO against plaintiff and their
counsel, holding said plaintiff‘s counsel in contempt for
direct acts df contempt, misrepresentation, decelt and yialét*
tion of his oath and the applicable rule of professional conduct
and ordering plaintiff and its attorney to exeéute forthwith

a propex and.complete warranty deed conveying any and all
interests, claims, etc., in the subject property to TARGﬁEE
POWDER EMPORIUM, UNLTD. Said defendant is entitled to full
ametriocration and relief to have this Court totally wvoid,
'invalidateran& establish any purported sale of the sybject
prOperty‘as entirely null'énd remove ail and any claims by

the plaintiff or the I.R.S. to such property by an appropriate
decree/judgment herein guieting title to said proyerty_in

the sole name of TARGHEE POWDER EMPORIUM, UNLTD, free and clear
of all liens; claims cor interests whatsoever by the plaintiff

or the I.R.S. and directing the Teton Clerk-Recorder's office
and Assessor and Tax Collector's offices to show by their
official records such return to complete and unencumbered
ownership of =aid real property to TARGHEE POWDER EMPORIUM, UNLTD.

- 2 - e e . ”l’
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II.

PLAINTIFF AND ITS COUNSEL, ALVA.
A. HARRIS, FURTHER PRESENTS A
WHOLLY ' SPECIOUS, FRIVOLOUS AND
UTTELY $Z2M- ISSUE THAT JOEN N.
BACH CANNOT REPRESFYT TARGHEE
POWDER EMPORIUM, UNLTD per hisl
special. appearance; and that
HE IS PRACTICING LAW WITHOUT

AL LICENSE.

‘The aforesaid caption under this part, should
have aroused the ire and concern of this Court by‘the
further'deception, fraud and contemptous acts and
conduct of Alva A. Harris. This Court on iﬁs ﬁwn, once
it had evidence that the Sacramento Chapter 13 proceeding
had exclusive jurisdiction over all aspects of this action,
should have issued an order to show cause upon'plaintiff
~and its counsel why the same orders as sought by defendants
motions should not be forthwith granted.without further -

delay. I.R.C.P., Rule 1ll(a)(i}); Bell v. Bell (Ct. Bpp.

1992) 122 Idaho 520, 835 P,2d 1331 (Court must take intb

its concern and consideration of mmsuse of its process, -
‘whether the attorney sought to be sanctioneé made reasonable
ingquiry or acted in a manner to harass, cause unnecessary
delay or needless increase in the costs of litigation.);'

Durrant v. Christensen, (1990) 117 Idaho 70, 785 P.2d4 634

(reasonableness under the circumstances, and a duty to make

reasonable inguiry prior to filing the action and continuing
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thereafter, is the appropriate standard to apply under
this rule and a showing of subjective bad faith is no
longer necessary for the impositon of sanctions.)

In the very recent case of Paul 0il Co. Inc. v.

Federated Mutual Insurance Company (Ninth Cir, decided -
September 8, 1998,) Los Angeles Daily Appellate Reports,
pages 9688-9689, copy attached hereto, any sham act
brought to the district court's attention, there a sham
declaration prepared with‘the assistance of counsel to
try to frustrate ghe granting of a motion for summary
judgment should be inquired into and be determined by
"the district court as they‘béar upon the i#tegrity of
the bar."

Alva A. Harris and his client, in Which he is also
an investor, officer and director, if not an altef &go .
thereof, now make the wholly egregilous and speeious argument
o draw'attentign away from their unprofessional and contempt-
nous acts, herein, that JOHN N. BACH, in representiﬁg TARGHEER
POWDER EMPORIUM, UNLTD, an.'asset of thé VASA N. BACH, FAMILY
TRUST of California, is practicing law without a license.
Had Alva A. Harris just attempted to research'even the Idaho
law on this issue, let alone read the Restatement of Trusts,
Second, sections 2 and 280, as well as SCOTT ON TRUSTS, §§23, 2
24 (4th ed. 1989) and §280.6, and George G. Bogert, TRUSTS
& TRUSTEES (2nd ed. 1980) he would have readily known that
his assertion of JOHN N. BACH, either as a trustee or claimed
nominee of TARGHEE POWDER EMPORUIM, UNLTD, appearance specially
herein, was practicing law without a license is entirely bogus,

frivolous, utterly without merit and justifies sanctions against

-4 - (00554



against him and his c¢lient corporaticn, SCONA, INC. More
immediately he had easily available to him in any law iibrary,

the internee, West Law, etc.,, the decision of Dennet v.

Ruenzli (Idaho Ct. App. 1997) 130 Idaho 21, 936 P.2d 219,
wherein at pages 228~229, Alva A. Harris would know that ﬁe
is not only wrong in such assertion but the law on trﬁsts

ig entirely against his making any such assertion. On page
229,‘the‘ﬁollawing applications and conclusions were reached
by said Idaho Court of ﬁppeals:

"L . .Th;s statutoxy modification [of Idaho Code
§15-~7-306(a)] of the common law rule doss not, however, alter
the trustee’s "status as the holder of title to the‘aséets in
the trust ©state, noxr does 1t make it necessaiy for the
trustee to disclose his fiduclary capacity in executing docu;
ments that affect the trust estate. By implication, the stat-
ute recongnizes that a trustee may effectively enter intoe
contracts for trust purposes without such disclosure.

We hold, therefore, that Dennett's exercise of the optiOn
in his own nama.was effective even:. if the option right was
held‘by.him subjectito his.fiduciary obligation as trustee.

Simiarly, a trustee may bring legal actious in his owWn
name regarding proper or contract interests of the trust
estate. On this point, a commentator has stated:

"By the weight of authority it is held that in an action

brought by the trustee against a third person, whether
for a.tcrt with respect to the trust property or on a
contract held by him in trust, it is uneecessary for

the trustee in the pleadings or other preoceedings to
describe himself as trustee. As far as the third person

-5 - (UO55S



is concerned, it is immaterial whether the plaintiff

is suing on his own account or as trustee. If the

trustee does describe himself as trustee the descrip-

tion is treated as surplusage. It is true that

- whatever is recovered by the trustee in the action,
he will hold subjectlto the ﬁrust; but with this the
defendant is not concerned. .

SCOTT, §280.6 See also RESTATMENT {SECOND) OF TRUSTS §280
cmt. h. (1959) {stating that is is unnecessafy for a trustee
to describe himself as a trustee in the ?leadings or other
proceedings and that much é description is treated as sur-
pluéage); George C. Bogert, TRUSTS & TRUSTEES (2nd ed 1980)

{statiﬁg that a trustee may bring a suit in his own name);

Loring, supra, (same)."[Loring, refers to A.P. Loring, A
TRﬁSTEE'S HANDBOOK 92-93 (4th ed. 1928).]

"Accordingly, we conclude that DennettAwas not reguired
to refer to himself as the trustee of the Mel Dennett
Living Trust in order to act in that capacity in exercising
the option. We conclude, as well, that Dennett is the
real party in interest as plailntiff in this acktion. . . ."

| [Emphasis and noté

added re Loring.]
But even more egregiously is the confession and admis-
sion by Alva A, Barris, whc obviously prepared, filéd and
masterminded the Amended Complaint which has not been
properly served upcn JOHN N. BACH as trustee herein, and
therefore, this Court does not have jurisdiction of said
trusteée or trustee. 8Said confession is found at page 3,

which is unnumbered as all said pages of the Amended verified

-6 - 000350



complaint are, per p#xagraph 5 thereof:

"That Targhee Powder Emporium, Unltd is a non existent
corporation or trust, has never properly.been created,
haé no shareholdres or directors or trustees, and has
never legaily reCeiﬁed_this real property as a corporation
or trust asset.' That the title to the property was taken
in this name solely as an attempt to ciréumvent the claims
of the IRS for income taxes levied and assessed against
the said JOHN M. BACh and this 'entity' is m@reiy‘a nominee,
sransferee, and/or alter ego entity for defendant, John N.
- Bach. . . . " |

By verifyiﬁg such.machinated and obfuscatedly phrase:
he confesseg that he is only suing defendant John N. Béch,
But John N. Bach has a validly filed Sacxamento Bankruptcy
Cahpter 13 proceeding which existed before the attempted
sale of said property to ﬁiaintiff and that Alva A. Harris
and the plaintiff Lknew that, knew thers was a stay order
that precluded the I.R.S. sale to him or Eis corporaﬁion,
and vet he and his corpqration along with the i.R,S. conspired
to criminally and tortuously vidlate, éisregafd and flaunt
the law and thereby, commit not only subornation of perijury,
but perjury itself, obstruction of justice and criminal conspiarcy
to violate Jchn ¥. Bach's constitutional and civil rights.
18 U.S.C. §§240, 241, et seq; Federal RICO Act, Idaho Racquet-
eesering Act, I.C. §§18-7001 to 18-7005, See also Icdaho:luCode
Section 48~603A Unconscionable methoas, acts ér practices,'a:seg &

particularly 48-603C(1l); and Dennis v. Higgins (Nb. 1991)




111 8.Ct. 865, 113 L.Ed2d 969 (a private person acts under
color of law for purposes of appiication of the Federal |
Civil Rights Act, 42 U.S5.C. §§1983-1988, either under color
of‘state or federal law,; if he is a participant or cons?i?atcr
in a joint éctiOn with the federal government or the state

or any of its agencies, agents or representatives). Seé also
re Liability via conspiracy of joint conspirators, Hafer v,

Brown (1992) 983 ¥.2d 570, 576-577; Hampton v. Hanrahan (1379}

600 F:2d4680, 620-24)

‘What Alva A. Harrls, has done in the past is use the false
charge, aésertion and deceptive ploy to chaige persons, such
as individualslor individual trustees who are presenting them-
selves in pPro per cr pro sé, as practicing law without a license.
Such utterly frivolous charge, practice and acts are patently
an unconstitutional deprivation of such in pro per or pro se's

‘ substahtive

rights to procedural and/du@ process, equal protection and
constitute disbarable acts by Alva A; Barris. For this Court
to.allow, countenance of ignore such unconstjitutional pracﬁices,
‘acts or efforts, is more than blatant condonation and acguiesence
it the same, but exposes this Court to the further powers of

federal district courts to intervene and put a stop once and

for all to such affronts and violations, See Lebbos v. Judges

of Superior Court of Santa Clara County, (CA 9 1989%) 883 F.Zd

810n 5, 81l3(judges not immune from claimsfor injunctive oOr eguit-
able relief for céntinuing constitutional violations and practices

sanctioned) ; Consumers Union of United States v, American Bar

Assoc. et al(ED Va 1881) 505 F, Supp 822, app. dismd 451 U.S.

1812(1982) (digtrict court awarded attorney fees under 42 UwS.C.



§1988against the members of the Virginia Supreme Court
for their ?art in enforcing unconstitutional state bar rules
and their applicatidn~that State judges enforcing unconstitution.
ally state bér_ruies.oé procedures are not,écting in a Jjudicg-
ialﬂcapacitf.)

Sincé such claims per federal‘statutés must be brought
and are exclusively jurisdictioned agéinst the I.R.S. and‘
those acting with complicity, conspiracy, joint venture,
enterpfise, common plan, stheme or concert of actions, etc.,
with the I.R.S;, in - -federal district court, even if this
court had subjiect matter Jurisdiction or over the defendant's
perscn, which it does not, plaigtiff‘s cohplaint and action
would have ko be transferred to the appropriaté venued federal
district court. Defendant specially appearing herein, is-
having prepared, along with a number of other plaintiffs such
a federal district court complaint against the I.R.S. and
the plaintiff and its Attorney Alva A.Vﬂarris along with
a number of tther defendants.

ITT,

ALL DEFENDANT'S MOTIONS

SHOULD AND MUST BE GRANTE

DATED: September 24, 1998

s

}}TN BACH, Specially
pearing Defendant

PRO PER

CERTIFICATE OF SERVICE

I hereby certified that on this date I will personally
deliver or hand to Alva A. Harris at Driggs
this further brief consisting of these nine

daho a/;ppy of
DATED: September 24, 1998 Y4 —«&ﬁéﬁz{éz\
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Dzstrzct C.folulrt m.z::st determme whether aitf)rney
" played role in preparing sham affidavit.

Cite as 98 Daily Journal D.A.R. 9688

PAUL OIL COMPANY, INC., '
" aCallomia.Corporation, -
" Prantiff-Appetfant,

o v.
. INSURANCE COMPANY,~ -~
a Minnesota Corporation, - -

. Defendant-Appellee.

‘No. 97-161%0 -
D.C. No. CV-95-05308-OWW
United States Court of Appeals
Ninth Circuit - -+
Filed September 8, 1998 -

Appeal from the United States District Court
for the Eastern District of California

Olivér W. Wanger,
. District Judge, Presiding

Argued and Submitted July 16, 1998—
San Francisco, California

‘Before: Stephen Reinhardt, John T. Noonan, and David
‘R. Thompson, Cireuit Judges. Opinion by Judge Noonan

COUNSEL .
. Lori T. Okun, Grsben & Associates, Sacramento,
-California, for the plaintiff-appellant. .
Thomas H. Crouch, Meagher & Ceer, Minneapolis,
Minnesota, for the defendant-appeliee.

'NOONAN, Ciremt judgc: ‘

Paul Oil Company, Inc. (Paul Oil), a California

corporation, appeals the grant of summary judgment
against it in its suit against Federated Mutual Insurance
Co. (Federated), a Minnésota corporation. The district
couwit, after first denying Federated's motion for sumnmary
- judgment, reconsidered, finding that Paul Oil's attempt 1o
defens the motion had depended wpon 2 sham. The district
court also denied Paul Oil's offer of additional testimony on
the ground that Paut Oil had been disingenuous as to the
availability of the witness whose testimony it belatedly
attempted 1o offer. Affirming the districe court, we wnte ©
call attention of the duties of counsel to the court.
"FACTS
Paunl Qil is a family-owned business whose president
and CEO since 1974 has been Ross Barton Paul (Bant
Paul). The company is a jobber of Shell Oil products. In
1985 it leased property on Highway 99 in Livingsion,
California from Leonard and Shirley Blevins. The property
had previously been used for a convenience store and gas
station. It contained one underground gasoline storage tank
holding 8,000 gallons, two tanks holding 5,000 galions and
24,000 gallon tank holding diesel fuel. :

. Daily Appellate Report

 On May 24, 1986 Paul Ol éntered into séveral .
. insurance contracts with Federated, including a pollution .
Hiability insurance policy. On the first page of the policy in /

- type much larger than the rest of the text a heading.

. announced: "THIS IS A CLAIMS MADE POLICY -

PLEASE READ CAREFULLY." The first paragraph under
this heading said the company would pay compensatory .
damages for bodily injury or propeny damage provided that
“(1) such bodily injury or property damage is caused by a
pollution incident which commences subsequent to the

retroactive date shown in the declarations of this policy;

and (2) the claim for such dzmages is first made againsi the
insured during the policy period and reported to the
company during the policy period or within fifteen days
after its termination.” The policy continued: "A claim ghall
be deemed 1o have been made only when suit is brought or

written notice of such claim is received by the insured.® The |

"retroactive date” was the same as the date the policy was
entered into, May 24, 1986, ‘ .
Federated issued similar policies to Paut Qil for May
24, 1988 through May 24, 1989 and for May 24, 1989
through August 1, 1989 when Paul Oil cancelled. -

Paul Oij tested the tanks on the property and in June -

1986 found a leak in a supply line between the tank and a

pump. It was due to 2 faulty pipeiine coupling. Paul Oil .

replaced the coupling and cleaned out~the soil. The
company notified the Merced County Environmental
Management Department, which approved its. handling of
the. problem. The amount of soil removed was
approximately five cubic yards. Paul Oii was receiving
deliveries three times a week and doing from 860,000 1w
80,000 gallons of business per month, It kept a tight
inventory contro} of the gasoline in the tanks by doing daily.
stickings. The company was unaware of any other Jeaks or
losses from the tanks. Occasionally there were small losses
when a driver drove away from a
from the tank stiil in his car. .

In 1989 the California Department of Transportation
began studies for a bypass in Livingston and made an
environmental investigation that revealed at least 20,000
galtons of petroleum product in the ground that apparently
had come from the site occupied by Paul Oil. On November
14, 1990 the disirict attomey of Merced County notified
Paut Gil and prior occuplers of the site of alleged code
violations that had caused the problem. In 1992 Paul Qil
was sued by the Bergers, adjacent land owners, who

asserted that their land had been contaminated from the -
Paul Oil site. In 1994 the California Regional Water -

Quality Control Board sent Paul Oil a Clean Up and
Abatement Order. The order noted that the gasoline
contamination dated back to 1978 and the roral amount in
the soil was between 37,000 and 50,000 galions. o

Paul Oil tendered these matters to Federated for defense
and indemnification. Federated dented any duty. to defend
or o indemnify, noting that none of the ciaims had been

made while the policies were in effect. ‘ 1

PROCEEDINGS o
On March 29, 1995 Paul Oil filed suit against Federated
in the Superior Court for Merced County. The suit referred .
generally 1o "policies” issued by Federated which gave rise |
to obligations that Federaled was not fulfilling. The suit.

sought declaratory relief, damages for breach of contract, -

and damages for breach of the implied covenant.of good
faith. On the ground of diversity Pederated removed the suit
to the federal district count for the Eastern District of
Califormnia. i :

Both sides took deposition testimony, Federated taking
inter alia the deposition of Bart Paul. Both sides also served

.Wednmsday, Septermnber 9, 1998, &

pump with the nozzle
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. w;l995 deposition Bart Paul agreed that this letter was the

Wednesda,y, September 9, 1998

'-'first written notice Paul Oil .
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.Lch other w:th mten‘ogatones On August 14, 1995 Feder-
.n:ed thoved for summary judgment. At a hearing on the

otion the court asked Paul Oil's counsel to identify any
;ecord evidence of a claim in 1986 by Merced County and
vgave: counsel five days to search the record for such
vidence, Counsel, responded. with Bart Paul's. sworn
ﬁcc!arauon staung that Merced County had “ingpected
{eakage at the site in 1986, The district court then granted

fecierateds motion for summary judgment, subject to -

“nother grace period for Paul Oil to introduce evidence of a
Haim during the period the policies were in effect, In
sponse Paul Ol submitted the declaration of Jeff
?aisgaard Director tof the. Division of Environmental

fealth ‘of the county, stating that it.was and had been
Merced.. County's custom-"o issue 2 jetter demanding
'gvesngai:on and: repair: when evidence of a release from

aking' underground: storage tanks occurred.” Palsgaard,
Jowever,'added” that he Had been unable to locate such a
fatter in 1986 to Paul ‘Oil. He submitted a sample of the

-¥ind of Jetter the county ‘would have sent if it had followed
s usual custory, The court observed that it would take a
'-'.quantum leap'to infer from Palsgaard's letter that Merced
iEounty:-had’ actually made a claim in"1986 against Paul

Bil- The court gave the plaintff another 10 days to submit
gvudﬁm& that a claim had been made.

; On'March 15, 1995 Bart Panl filed a swomn declaration
stating that, within a imonth after the June 1986 leak Paul

“Dil "received a letter from Merced County requiring that

e ccmduct an. inspection and clean up of the subject
propcny " {emphasis in Bart Paul's affidavit). Bart Paul
;smted he was unable to locate a copy of the letter. He.also
stated "I was advised by Merced County that Paul Oil
ymuld be subject to enfomement action if these remedial
steps” were not taken™ and that Paul Oil expended more

: ;han $5,000 "to comply with Merced County's dictates.”

Characterizing. the evidence as "weak” ‘the disteict coust
aonethe!ess found 1t sufficient * to  defeat summary
udgment.
% -Federated moved for reconsideration on the grounds that
art Pauk's new declaration was a sham, contradicting his
dcposmon testimony and his answers to interrogatories, In
nis-December 14, 1990 telephone interview with Federated,
Baxt Paul stated that the only thing he knew about
gcwemmem actions .against him was the November 1990
{etter from the Merced County District Attorney. In Paul
E):Is September 14, 1995 response o Federated's
mtcrrogatones it wrote in response to a request.that it admit
Ihat the first claim made against it was the 1990 claim by
the district attorney that "[t]here may have been a telephone
il immediately prior to" the letter. In his October 13,

. recetved from the . . .
D:stnct Attorney that it was claxmmg . damages from”
Pau] Oil; that the district attorney's letter‘ the subsequent
Ztion by the California Regional Water Quality Control
goard and the civil suit by the Bergers were the only
sims "made against Paul Oil for damages arising out of
ontamination” and that they "were made after” Paul Oil
mncel!ed its policy with Federated; and that no claims
Yere made against Paul Oil after it fixed its jeaking fuel
Bk in 1986. All of these statements are contradicted by
Ban Paul's assertion in his supplemental declaration that
Merced County made a written demand thai contamination
removed in 1986.
$ Federated also filed a new affidavit of Pafsgaard stating:
e have exhausted every avenue of inquiry and
scove:red no information suggesting that we took any
Hct:on at the site in 1986." David Block of the Merced
{-'oumy Department of Public Heakh provided an affidavit
that the county's investigation of the site began in 1989,

e A S M LR TG b Sa e e,

acidmg that its files were complete and that he: had ‘searched
thern and found po  documentation suppomng the
suggestion that his office had commenced any investigation
in 1986. A similar affidavit was swom 1o by William
Petler, another county employee involved in the “later

investigation by the county. On October 9, 1996 the court |

granted reconsideration, finding that Bart Paul's second
sworn declaration aitempting to create an issue of fact had
been a sham. No genuine issue of fact existed.

Paul Oil now moved for reconsideration of the fi inding,

that the declaration was a sham. Counsel for Paul. Qi

-asked for 30 days to ssarch for “Pat Catanzarite, the
- maintenance man who had worked on the removal of the

‘Catanzarite that he remembered the alleged 1986 leuter .

whether Catanzarite had,

soil in 1986. When the court inquired why this. witness had
not been produced before, counsel feplied “[wle have a
missing witness and have had for a long time. . . ; {hle is

apparently somewhere in the area absotutely unlocatable,

We have been trying literally for years'to track him down."
Two days later Paul Oil obtained an affidavit from Pat

from Merced County, Federated took steps to determine,
in . fact, been previously
unjocatable. It took only minutes for Federated to locate

. him by using directory assistance-and only a few minutes

more to confirm that he had been at the same place for

many years. Federated opposed the admission of his
declaration on the grounds that it was not newly discoversd
evidence, The court agreed, holding that counsel for Paul
Qil  had "d:smgenuously informed the ‘court that
Catanzarite was "absolutely unlocatable, " The court denied
Paul Qil's metion for reconsideration and granted Federated
summary judgment on all issues,
Paul (il appeals.

ANALYSIS

By the terms of the pollution Hability poitcms Federated
was liable only for claims made during the policy period.

Noné of the claims made against Paul Oil in 1990,
1992, and 1994 fell within-the policy periods of May 24,
1986-August 1, 1989, Patﬁ 0il had no basis on whach o
bring its suif,

A second, independent reason existed why Paul il had
no case. The farthest back any poliution liability policy cov-.
ered was May 24, 1986. From the facts in Paul Oils
knowledge, the claims being advanced were for enormous

. gas spillages which could not have occuired in the four

o

years Paul Oil occupied the.premises. Keeping a closé track

of its inventory, Paul Oi} was well aware that it never had

spillages that could have amounted to 20,000 to 50,000

gallons .of potlution. For thts Teasom, 100, its suit was.

baseless.

Whether the sham declaration of Bart Paul- was.
prepared with the assistance of counsel and whether the
statement about Catanzarite'’s unavailability was made by
counsel because of inaccufate information supplied by
others are matters we cannot determine on this appeal, but
should be determined by the district court as they bear on
the integrity of the bar.

 AFFIRMED.
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HILEL iN CHAMBERS
at fdaho Falls
Bonneville County ‘
Honorable Ric Zczrd T St Clair
Date

Time ! 'YLZ) .
Deputy Clerk M{ /?ﬁl%{ Mél/é/

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT CF THE
STATE OF IDAHO, IN AND FCOR THE COUNTY OF TETON

JOHN N. BACH,

Plaintiff,

Case No. CV-02-208
vs.

KATHERINE D. MILLER aka
KATHERINE M. MILLER, ALVA
HARRIS, Individually & dba FIFTHTEENTH ORDER
SCONA, INC., JACK LEE McLEAN, ON PENDING MOTIONS
BOB FITZGERALD, OLE OLSON, BORB
BAGLEY & MAE BAGLEY, husbhand and
wife, BLAKE LYLE, Individually
and dpa GRAND TOWING, GALEN
WOELK and CODY RUNYAN,
Individually & dba RUNYAN &
WOELK, ANN~TOY BROUGHTON, WAYNE
DAWSON, MARK LIPONIS, EARL
HAMLIN, STAN NICKELL, BRET HILL
& DEENA R. HILL, and DOES 1
through 30, Inclusive,

Defendants.

I. INTRODUCTION
Pending before the Court is defendants Harris, Scona, Inc.,
Fitzgerald, Olesen, Lyle and McLean’s motion to set aside
clerk’s default under Rule 55(c), I.R.C.P., dated May 23, 2003.

The motion was supported by an affidavit of counsel Alva Harris.

FIFTHTEENTH ORDER ON PENDING MOTIONS 1
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An obijection was filed by plaintiff Bach on May 28, 2003.0ral
argument was heard on May 30, 2003.

Having read the motion, supporting affidavit, objection,
and the oral arguments of the parties, the Court issues the
following order on the pending motion.

The clerk’s default entered on January 27, 2003, must be
set aside because these defendants filed a motion to dismiss
under Rule 12{b)(8), I.R.C.P., ©on January 22, 2003, that was not
decided until March 4, 2003. These defendants’ counsel received
the Court’s Fighth Order by telefax on March 4, 2003. Under Rule
12(a)}, I.R.C.P., 2 responsive pleading from these defendants was
not due until March 14, 2003.

The clerk’s default entered at 9:01 a.m. on March 19, 2003,
cannot be set aside because these defendants did not file an
answer under 11:25 a.m. on March 19, 20603. These defendants’
argument that a clerk’s default under Rule 55(a) cannot be
entered without a three {3) notice is without merit kecause the
three {3) day notice in Rule 55(b) (2} does not apply to entry of
a clerk’s default under Rule 55%{a). Olscon v. Kirkham, 111 Idaho
34, 36-37, 720 P.2d 217, 219-220 (App. 1996). Their argument
that “good cause” is shown for setting aside a clerk’s default
under Rule 55(c¢) is without merit because they have shown no

facts to support any “meritorious defense.” McFarland v. Curtis,

FIFTHTEENTH ORDER ON PENDING MOTIONS z
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123 Tdaho 931, 854 P.2d 274 (App. 1993).

NOW THEREFORE, IT IS HEREBY ORDERED that

1. defendants Harris, Scona, Inc., Fitzgerald, Lyle and
Mclean’s motion to set aside clerk’s default entered on January
27, 2003 is GRANTED, but their motion to set aside clerk’s

default entered on March 19, 2003, is DENIED.

figzéﬁuﬂ;ﬁﬁ{§9%£722£;;wa_w,

f/ﬂRﬁCHARD T. ST. CLAIR
- DISTRICT JUDGE

DATED this 2Znd day of June, 2003.

CERTIFICATE OF SERVICE
I hereby certify that on the y day of June, 2003, I
certify that a true and correct copy of the foregoing document
was mailed, telefaxed or hand delivered to the following
persons:

John N. Bach

P. 0. Box 101

Driggs, ID 83422

Telefax Nos. 626-441-6673

208-354~-8303 (TELEFAX & MAIL)

Blva Harris

P. 0. Box 479

Shelley, ID 83274

Telefax No. 208-357-3448 {(TELEFAX & MAIL)

Galen Woelk

Runyan & Woelk, P.C.

P.O. 533

Driggs, ID 83422

Telefax No. 208-354-8886 {TELEFRX & MAIL)

FIFTHTEENTH ORDER ON PENDING MOTIONS 3
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Jason Scott

P. O. Box 100

Pocatello, 1D 83204

Telefax No. 208-233-1304 {(TELEFAX & MATL)

Jared Harris

P. ©C. Box 577

Blackfoot, ID 83221

Telefax No. 208-785-6749 {TELEFAX & MAIL)

Anne Broughton
1054 Rammell Mountain Road
Tetonia, ID 83452 (MATIL)

RONALD LONGMORE
Clerk of Court

WM fm-%&/?/

Deputy Court Clerk
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FILED
JOHN N. BACH

1858 S. Euclid Avenue JUN - 2 2003
San Marino, CA 91108 .
rel: (G26) 799-3146 W WICCEY
@by tbeb ST ERED TETON CO. DISTRICT COURT
{(Seasonals PLO. Nox 101

briggn, 1D 81422

ol (208) 354860006
Plaint i)y & Counterolaim
befondant Pro Se

SEVENTII JUDICIAL DRISTRICTI COURT, 1IHANO, TETON COUNTY

JOHN N. BACH, CASE NO.: CV 02-208
plaintiff & Counter— PLAINTIFE JOHN N. BACE'S
claim Defendant, TPIAL BRIEF PO THDEE (3) RE

FOR IMMEDIATE ENTRY OF JUDGMENT
QUIETING TITLE TO PLAINTIFF ON

v THOSE PROPERTIES SUBJECT OF
SECEND, THIRD, and FOURTH 'COUNTS,
RESERVING ISSUES OF ALL DAMAGES

KATHERINE D. MILLER, aka THEREON,

KATHERINE M, MILLER, Individe-

ually and dba R.E.M. et al.,

Defendants &
Counterclaimant. . .

Y.
Plaintiff JOHN N. BACH, submits this TRIAL BRIEF NO. THREE (3)

in support of his application/reguest for not only issvance of default
judgments against those defendants which entries of defaults have
been entered {Alva A. Harris, SCONA, Inc., Jack Lee MclLean, Robert
(Bob)Fitzgerald, individually & dba CACHE RANCH, OLY OLESEN, (who
appeared as OLY OLSON.before entry of default against him), Blake
Lyle, Individually & dba GRANDE TOWING and also GRANDE BODY & PAINT,
WAYNE DAWSON, EARL HAMLIN, BRET & DEENA HILL}, on all counts of the
FIRST AMEWDED COMPLAINT, bult, especially for separate ijudgments per
I.R.C.P., Rule 54 (b), for the immediate issuance of separate
JUDGEMENTS in favor of plaintiff, guieting title, ownership, all int-
erests, rights of immediate possession, use and exciusive control,
along with appropriate writs of possession, assistance and/or exclu-

sion of all said defaulted defendants, as to those properties the

- LAnT oo
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the subject of his SECOND, THIRD and FOURTH COUNTS of said
FIRST AMENDED COMPLAINT.

Several most recent developments and rulings/orders of
this court and the Ninth Circuit court of Appeals, which includes
Idaho, more than justify, if not call for such immediate separate
judgments being entered. This Court's rulings/oxders on late
Friday, May 30, 2003, during the pretrial conference, denying
Alva A. Harris' motions, restated for the third time,. o6f seeking
the setting aside of his clients' entries of defaults, and the
entrieg of defaults, earlier that day, @ 9:26 a.m., of defendants
BRET HILL & DEENA R, HILL, preclude any delay or hesitatiens = of
entering said request special separate judgemnts of guiet title-
to plaintiff on the SECOND, THIRD and FOURTH COUNTS, while reserving
the court's further determination of damages, injuries and prop-
erty losses and related amounts to be awarded plaintiff on said
SECOND, THIRD & FOURTH COUNTS, and all other remaining COUNTS aga-
inst all saild defendants whose defaults have been entered herein.

The very recent decision of 40235 Washington Street Corp. V.

Lusardi, (9th Cir. May 23, 2003) reported in L.A. Daily Journal,
D.A.R., May 27, 2003, Pages 5547-5550, is a decision almost on all
fours with the facts of the THIRD COUNT, guieting title in plaintiff's
sole favor, rights, claim and all interests in that one {1} acre
parcel with home, and all water rights, Teton Canal Company twenty—
two {22) plus shares thereof. A complete copy of the said Lusardi
decision, is attached hereto and incorporated herein. For the sake

of brevity and ease of legal principles applying herein, plaintiff

has either bracketed or directed via margin "arrows” to those appli-
cable and binding holdings of said decision herein. The very first

paragraph, thereof, re%eals, that said litigation therein, had been

SNSRI A )
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ongoing "for more than a doZen years, in both state and federal
Lcourt.” Said first paragraph is repeated herein for emphasis:

" W. C. Lusardi parchased an apartment complex at a Riverside
County tax foreclosure auction in 1990,. Unbeknownst to Lusardi,
the owner off the property, 40235 Washington.Street Corporation

. was later dismissed, Lusardi never acquired possession or any
benefit of ownership. Neither has his money been returned to him
by Riverside County, ~ The parties have been litigating for more
than a dozen years, in both state and federal court. This appeal
arises from the district.court's order guieting title and granting
declaratory relief in favor of WSC and denying relief to Lusardi.
We affirm, althoudh not on the same ground as that relief on by
the district court."™ [Emphasis added]

Lusardi claimed exemption from the automatic stay ordex, per
1l U.8.C. sec. 549, subsection. (é); but as the decision pointed out
page 5548: "As subection {a) and (d)} [of sec, 549] make clear, sec-
tion 549 concerns a&oidance actibﬁs by the [bankruptcy] trustee, not
transfers that are already ﬁéiﬂ undér the automatic . stav. ." As
the court further stated, page 5549

. o WSpecifically, so far as we. are aware, every court that
has considered the governing legal factors has reached the conclu-
sion we have, that sectionh 549(c) does not create an exception

to the automatic stay. [citations omitted, esp., see three (c) cases
cited thereafter]. ."

And at page 5550:
"As noted above in our discussion of the federal Bankruptcy Code

issue, transfers in violatin of an automdtic stay under section

954 .F.2d at 571. ." [Emphasis Added]

All of plaintiff's creditors were discharged.in his Chaptex 13,
hankiuptey, especially named therein were Miller, Dawson and the IRS,
along with numerous others. Both the IRS and Alva Harris and SCONA,
Inc., who purchased illegally plaintiff’s sald real property of
195 N. Hwy 33, Driggs, were told by plaintiff and others at the sale,

GUOBES -
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of the automatic stay order and the voidness of such sale. There-
after, Scona Inc., and HarIiS'puxsué@ én‘actioh.against JOHN N.
BACH, inéiﬁidmaliy,an@ as anineé'of,Targhee'Pgw@er.Emerium,_Unitd,
being Teton County‘98nQ25; in éleéﬁi&iél&tion;and;contemptuous
defiance of said bankruptcy stay order. See Plaintfff's TRIAL BRIEF
No. 2, etc,, filed May 397. 2003 @ 9336 a.m., especially the decision

ijﬁcﬁhanjﬁ3 Ru¢zJ;(9th'Cirg May 7, 2002) attached theréeto, and

also the attached "Defendant's [John N. Bach's] Further Brief In Sup~
port of his Metlons and For Sanctions Against Plaintiff [SCONA, Inc.,]
and ITS ATTORNEY [Alva A. Harris], etc., filed Sept., 24, 1998 in
Teton Action CV 98~025,

Further, compelling, if not contrelling in the immediate issuance
of said separate quiet title Jjudgements on the SECOND, THIRD & FOURTH
COUNTS, is the uncontested and properly executed and recorded"

"WARRANTY DEED, ANNNULLING, VOIDING & RESCINDING WARRANTY DEEDS

RECORDED NOVEMBER 21, 2000, BY TARGHEE POWDER. EMPORIUM, INC.,

JACK LEE McLEAN, Vice President, BEING INSTRUMENT NUMBERS

140249, 1402438, 140247, 140246 and CORPORATION WARRANTY DEEDS,

RECORDED FEBRUARY 22, 2001, INSTRUMENT NO. 141453 AND AUGUST 16,

200[{11, INSTRUMENT 143453 and REGRANTING REESTABLISHING ALIL

OWNERSHIP,OF JOHN N. BACH AS SOLE OWNER OF ALL PROPERTIES DES-

CRIBED IN THE VGIDED DEEDS" [This annulling, voiding & rescind-
ing,vetc., warranty deed being Teton County Instrument Number

148042] '
As all said defaulted defendants now have deemed admitted all the
facts and statements of Plaintiff's FIRST AMENDED COMPLAINT, plain-
tiff's immediate guiet title judgments relief should be granted with-
out delay. Most significantly, to be included within the monetary
amount of damages, properties' losses, etc,, to be awarded plaintiff,
against all said defaulted defendants, and even Miller, Individually
and dba R.E.M., and CACHE RANCH, and defendants GALEN WOELK, Individw-
ually and dba RUNYAN & WOELK, and defendants ANN~TOY BROUGHTON and

STAN NICKELL's, are those moneys not only paid illegally and per

all of said defendants' criminal pursuilts in removing plaintiff from
Plt's TRIAL BRIEF NO. 3 page 4. {0560




said property and residence of 195 N. Hwy 33, Driggs, but the
extorted and stolen, contrived and void rent amount imposed upon
plaintiff per sald Teton CV 928-025, of ovexr $15,000.00, on or about
November 14, 2000, which plaintiff paid to preﬂentfurther void
judgment liens from going to a sheriff’s sale on his other pfoperm
ties, the subiject of all FIRST through FQURTH COUNTS, the loss of

rent to said house from the time he was illegally/criminally removed
by a writ. of assistance in September, 1999 therefrom, by all of

said defendants' further conﬁersions, theft and destruction to his
personal belongings, furniture, antigues, other personalty, etc.,
which he was not able to remove from said property and house at

195 N, Hwy 33, aild the further special and general damages suffered

by plaintiff and inflicted upon him by all said defendants herein.

See guch damages, relief ag soﬁght per paragraphs 19 and 22 of

SECOND & THIRD COUNTS, which damages/relief are sought against all
defendants, and plaintiff is now entitled to such full relief by
reason of said defaults and the Further,.,admitted, confessed and
proven, vicarious liabilities of Miller, Woelk, Broucghton and Nickells
of coprincipals, mutual agents, serﬁants/employees, representatives
and conspirators for each other and all defendants. [See par. 2, of
First Amended Complaint incorporated in all counts thereof, as are
paragraphs 5, 6, 8, 9, 10, 12, %3 &and 14. Included within said
damages/losgses and injuries amounts, etc., to be awarded plaintiff

is the specific sum of 415,000.00 stolen from his personal bank account
by all said defendants, which amount was .at least 2 plus times promised
to be returned to plaintiff by defendant GALEN WOELK, buit who as a
major principal, perpetrator, conspirator and instigator of said
illegal/criminal actions of defendants against plaintiff, specifically

wanted to break plaintiff financially and maﬁe him a pauper so he
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could not have resources, means or finances to repell and
defend against all defendants' said criminal and illegal
acts, pursuits anad misase'of>proce53ql

NOTE:  TO the eaztent, plaintiff's contracts, agreements and

other prqspectiﬁe'eooaomic'éwﬁerShip; title, uses, possession
and;managem@nt;‘etc;;'oﬁ_ai&.saiiprqéerties.the,subject of First
through Fourth Counts;'exist; they aré hereby also disclosed to
Woelk an@ his iaW'fixﬁh.per;paqum% provisions of this Court's
Fourteenth ORDER oflmay‘ZB; 2003; These contracts, agreements,
and economic adﬁantages,'r@&atiéhs; etc,, are also disclosed

as to all other counts, per said May 28, 2003 ORDER, especially
of Woelk's and his law firm!s now established liabilities per
Plaintiff's FIFTH, SIXTH, SEVENTH‘,. ETGHTH, NINTH, TENTH, ELEVENTH

and TWELVTH COUNTS of the FIRST AMENDED COMPLAINT,

\ 74 g cu)c

\
DATED: June 2, 2003 \

w_u Lﬁ\w
JOHN N. BACH Pro Se

\

\

*—E;

CERTIFICATE OF SERVICE BY FAX & MAIL: I, the underszgned certify,
that on June 2, 2003, I d4id personally fax a copy of this document
with attachments to Judge St. Clair, CGalen Woelk, Jason Scott, Jared
Harrls, and did further mail a copy to each of the following at their
given addresses per the filings mgde on their behalves herein, to wit:
mailed a copy to Alva A. Harris, /Esquire, and Ann~Toy Broughton,

Stan Nickells and Earl Hamblln, T 1
W/»/ r '“-w\/‘} /f

c”;f’P«“fﬂ/@Jfo\ ,f/t_ \\ Q/ ( .
ﬂ\%«%}w\&m ,:"' 2ty 5/4’_}{\ | \,L,M\ ) /% f _u

‘ ' / :‘\

As said requested and aﬁplled for separate quiet’ ‘title judgments are solely on
equitable issues, to be decided by the court only,: aﬁdvsald.defendants, scme 10
of them are already re default entries w1thout.aﬁy opposition to said quieting
titles, thé . hearing re such judgments being entered, must be given immediate
precedence, priority and resolution, even ashead of the jury selection now set for
June 10, 2003.

PLATNTIFE THEREFORE REQUESTS, THAT SELECTION OF THE JURY HEREIN BE DELAYED ONE

(1) DAY, to JUNE 11, 2003, to have the Court hold a hearing on said entries of
QUIET TITLE JUDGMEN_TS, FETC. , WHICH WILL.SHOTREN THE JURY TRIAL ISSURS RESOLUTION
CONSIDERABLY, Atkletic Pound Table Inc..v. Merrill, 99 Idaho 598, 586 P.2d 1042
{19972) (Vo reazon for delay in entering separate judgments, in multiple claims
quiet title action as there was no reason for request removal of encroachments to
awailt ascertainment of actual dapidges. b@tween plaintiff & defendants/third parties)
See also Rule 65(a) {2} Initialed” /” %

Plt's TRIAL BRIEF NO. 3 :nggr;w~5 Page 6
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OPINION

REINHARDT, Circuit Judge:

W.C. Lusardi purchased an apartment comblex at a
Riverside County tax Joreclosure auction m  1990.
Unbelmownst 1o Lasardi, the owner of the propenty, 40235
Washington  Swreet Caorporation  ("WSC” or  “the
corporation”) had recently filed a federal bankmuptcy
petition, creating an automatic stay preventing the sale. The
sale was therefore void, and, although the banksuptey
petition was later dismissed, Lusardi never acquired
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possession Or any benefit of ownership. Neither has his f
money been teturned to him by Riverside County. The [
parties have been litigating for more than a dozen years, in iy
both state and federal court. This appeal arises from the §
district court’s order quieting title and granting declaratory &
relief in favor of WSC and denying relief to Lusardi. We 3
affirm, although not on the same ground as that relied on by i
the district conrt.

L Background
WSC was incorporated on February 20, 1990. Eight
days later it purchased an apartment complex in Palm
Desert, California, located on a property that was in tax

} defanlt and was scheduled to be sold 2t a Riverside County

tax auction. The next day it filed a Chapter 11 bankrupicy
petition, thereby creating, under section 362(a) of the
federai Bankuiupicy Code, an automatic stay on sales of
properites it owned, 11 U.8.C. § 362(a). Although WSC
informed the tax collector of its bankruptey filing, Riverside
County proceeded with the sale in violation of the stay,
Eusardi, nnaware of the bankrupley petition, purchased the
property at the foreclosure sale for $268,500. The
foreclosure sale included competitive bidding and complied
with state law, After the tax sale, the bankruplcy court
dismissed WSC's bankrupicy petition, finding that 3 was
filed in bad faith, Jn re 40235 Washington St. Corp., No.
90-01612-1M11 (Bankr. S.D. Cal. filed May 15, 1990).
WSC retained, and continues to retain, possession of the
property, and Riverside County has never réturned
Lusardi’s meoney.

The litigation that followed, in both state and federal
court, is described in the most recent decision of the district
court, s¢e 40235 Washington St. Corp. v. Lusardi, 177 E.
Supp. 2d 1090, 1095-96 {S.D>. Cal. 2001} and, in greatef
detail, in a 1998 order of the district court, see 40235
Washmgwn 8§t Corp. v. Lusardi, MNo. 90-1472-R,
unpublished order at 1 6 (5.D. Cal. filed August 19, 1998).
A brief descr}pnon of the federal Htigation is afl that is
reguired here. =

The federal proceedings were initiated by WSC, wh;ch
sought 1o guiet title and to obtain declaratery refief. It
contended that because of the antomatic stay Lusardi never §
acquited any fitle 1o the property. The procesdings in i
federal court were stayed pending the outcome of the state g
court litigation, See 40235 Washington Sr. Corp. v.
Lusardi, 976 F.2d 587 (9¢th Cir. 1992). In 1998, the districi™
court granted a motion by Lusardi to ifl the stay on the
federal Ilitigation, and allowed Lusardi to bring
connterclaims under federal and state law. Lusardi asked
the court to guiet title in his favor on the ground that section
549(c) of the federal Bankyuptey Code, 11 U.S.C. § 549(c),
provides an exception to the automatic stay provision and is
applicable to him as a good faith purchaser withow
knowledge of the bankrupicy pelition. Alternatively, be
demanded compensation from WSC for his lost investment
and associated costs, under section 3728 of the California
Revenne and Taxation Code. Lusardi, 177 F. Supp. 2d at
1096,

Ultimateky, the district court granted WSC’s mwosion for
declaratory relief and to quiet title and denied all relief 10
Lasardi. fd. at 1090. 1t agreed with Lusardi that section
549(c) of the Bankruptcy Code creates an exception 1o the
aulomatic sy provision, 40235 Washingion 5t Corp. v.
Lusardi, No. 90-1472-R, unpublished order at 9-12 (S.D.
Cal, filed Jan. 19, 1999), but held that Lusardi’s purchase
did not mest the requirements for invoking the exception.
Lusardi, 177 F. Supp. 2d at 1096-102. The distdet court
further held that the state tax law provisions mnder which
Lusardi secks compensation are preempted by the federal
Bankrupicy Code, Jd. at 110205, Lusardi appeals the
disirict conrt’s gramt of relief to WSC, including #ts quiet
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tifle order, while WSC argues that therc is no federal
jurisdiction, Although we hold, contrary to the distdct
court, that section 549(c) of the Bankruptey Code does not
create an exception o the antomatic stay provision, we
affirmt its grant of relief to WSC for the reasons set forth
below.

11 Discussion

A, Jurdsdiction .

Federal conrts have jurisdiction over matters in which a
federal question is presented on the face of the wellpleaded
complaint. Abada v. Charles Schwab & Co., Inc., 300 F.3d
11312, 1118 (9th Cir. 2002). “Where the plaintiff seeks
coercive relief vnder state law, as in a guiet title action, a
well pleaded complaint presents a federal question if the

- plaintiff’s right 1o such relief ‘necessarily tumfs] on gome
construction of federal law.” " Yokeno v. Mafnas, 973 F.2d
863, 807 (Gth Cir. 1992) {quoting Franchise Tax Bd. v.
§" Const. Laborers Vacation Trust, 463 U.S. 1, 9 (1983)). In
i the case before us, it would be impossible to gujet title in
favor of either party without addressing the Jfederal
Bankruptcy Code issue discussed below. Furthermore, the
Bankroptey Code issue is not raised as a defense or merely
in anpticipation of avoiding a defense. See Yokeno, 973 F.2d
at 807. Rather, the automatic stay provision, which was
raised by WSC in lts complaint, is the only basis on which
I_WSC’s claim to fitle could be superior to that of Lusardi.
+ “Therefore, there is federal jurisdiction.

B. Stay Exception

Section 362(a) of the Bankruptey Code provides that the
fling of a bankruptcy petition creates an asfomatic “stay,
applicable to all entities, of,” inter alia, “any act to create,
perfect, or enforce any lien against property of the estate.”
11 U.8.C. § 362(n). Transfers in violation of the antomatic
stay are void. Schwariz v. United States (In re Schwartz),
954 F2d 569, 575 (Mih Cir. 1992). When WSC filed its
bankruptcy petition, the automatic stay took effect, with the
result that the Riverside County tax sale, conducted 1o
enforce the 1ax lien on the property, was void. Unless an
exception to secton 362(a) applies, therefore, Lusardi’s
purchase of the property at the tax sale was without effect.

Eighteen exceptions to section 362(a) are listed in
section 362(b). 11 U.S.C. § 362(b) (Misting circumstances in
which “the filing of & petition . . . doss nol operate as &
stay"), The text of section 362(a) makes reference to the
exceptions listed in section 362(b), 11 U.S.C. § 362(a)
(providing that the stay applies “[elxcept as provided in
suwbsection (b) of this section”), but not to any other
exceptions. The language of section 362, thus, suggests that
the 18 Hsted exceptions are the only exceptions to the
automatic stay.

Lusardi does not argue ihat any of the 18 exceptions of
section 362(b) applies to his purchase. Rather, he asseris
that section 549(c} of the Code provides a further exception
to the automatic stay provision. This assertion is plausibie
primarily because a number of courts, including ours on
some occasions, have assumed 31 1o be comreck, as we
discuss below. The district court in the present case relied
on such assumptions and held that section 54%9(c) does
creale ap excepton to the awfomatic stay provision,
Lusardi, No, 90-1472-R, unpublished order at 9-12 (S.D.
Cal. filed Jan, 19, 1999). However, we have never before
addressed the question directly. Recently the Bankmptey
Appellate Panel of the Ninth Circuit did so and concleded
i an opinion we find persuasive that section 549(c) does
nol create an exception to section 362(a). Value T Sales,
Inc. v. Mirchell (In re Michell, 279 B.R. 839, 841-44
B.AP. oth Cir. 2002). We rea%h the same conclusion as
the Bankrapicy Appellate Panel.

o
<
3
o

Section 549 concerns the ability of a bankruptey trusiee
to avoid postpetition transfers of the property of the estate,
and subsection (¢} protects bona fide purchasers who did
not know of the petition and who meet certain other
requirements. Section 549 provides in full as follows:

§ 549. Postpetition transaction

{a} Bxcept as provided in subsection (b) or (¢) of
this section, the trustee may avoid a transfer of
property of the estate—

{1) that occurs after the commencement of the case;
and

{2} {A) that is authorized only tnder section 303(f)
or, 542(c) or that is anthorized only under section
303(0) or 542(c) of this title; or

(B) that is nol authorized under this tiffe or by the
court.

{b) In an involuntary case, the trustee may nof avoid
under subsection (a) of this section a transfer made
after the commencement of such case but before the
order for relief to the extent any velue, including
services, but not including satisfaction or sectring
of a debt that arose before the commencement of the
cage, is given afier the commencement of the case
i exchange for snch mansfer, notwithstanding any
notice or knowiedge of the case that the transferee
has, '

{c) The tmstee may not avoid under subsection (a)’
of this seciion a mansfer of real property to a good
faith purchaser without knowledge of the
commencement of the case and for present fair
eguivalent value wvnless a copy or notice of the
petition was filed, where a transfer of such real
property may be recorded to perfect such transier,
before such transfer is so perfected that a bona fide
porchaser of such property, against whom
applicable law permits such transfer 10 be pexfected,
could not acquire an interest that is superidr to the
interest of such good faith purchaser. A good faith
purchaser withont knowledge of the comanencerment
of the case and for less than present fair equivalent
value has a lien on the property iransferred to the
extent of any present value given, unless a copy or
notice of the petition was so filed before such
transfer was so perfected.

(@) An action or proceeding under this section may
pot be commenced after the earlier of—

(1) two years afier the date of the ransfer sought 1o
be avoided, or

(2) the time the case is closed or dismissed.

11 US.C § 548,

- As subsection (a) and (&) make clear, section 549
concerns avoidance actions by the trustee, not transfers that
are already void under the auiomatic stay. Subsection (¢),
which Lugardi invokes, prevents such avoidance actions
from succeeding against certain bona fide purchasers. By its
ferms, subsection (c) creates an exception osly to
subsection (a). 11 UL.S.C. § 549(c) {describing transfers thai
“trustec may not avoid wader subsection (a) of this
section™). Thus, as the Mirchell courd noted, the langnage
and the sitructzre of both section 362 and section 549
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support the view that section 549(c) does not creale an
exceplion to the astomatic stay provision.
This interpretation is also consisten{ with the purposes

§of the two sections. The purpose of the avtomalic stay is 10

protect debtors from their creditors while bankmpiey
proceedings are underway. Schwarrz, 954 F2d s 571
(“[The stay] is designed to protect debtors from all
collection efforts while they atterapt to regain their financial
footing.”), see HLR. Rep. No. 595, 95th Cong., st Sess.
340 (1978) (“The automatic stay is one of the fundamental
debtor protections . . . ."). The purpose of section 549, in
contrast, is 1o provide a just resolution when the debtor
himself initiates an unauthorized postpetition wransfer. The
general mule in such sitvations is that the trustee i§
authorized to avoid the transfer in order to protect the
creditors. See 11 US.C. § 549(a); Schwartz, 954 F.2d at
574 (“Section 549 exisis as a protection for creditors
against nnauthorized debtor transfers of estate property.”).
Section 549(c) creates an exception to that rule 10 protect
innocent purchasers whom the debtor has defrauded. 5
COLLIER ON BANKRUPTCY, § 549.06 (15th ed. rev. 2002},
As sections 362 and 549 are designed to protect different
parties; it is pot surprising that an exception 10 one would
not apply to the other. Congress evidently saw fit, as
Mirchell discerned, “to afford greater protection to [bona
fide purchasers] who purchase from debtors than 1o those
purchafing af sales violating the automatic stay.” Mitchell,
279 B.R. at 843,

As noted above, some of our prior decisions imply,
contrary to our present holding, that section 549(c) does
Create an exception to the automatic stay provision, Most
recently, in Schwarrz, we stated at one point in the opinion
that “subsection  549{c)’s protection of good faith
purchasers carves outt an extzemely specific and pamow
exceplion to the automatic stay when section 362 overlaps
subsection 349(c).” Schwarrz, 954 F2d at 574. This
statement!, although the distzict court in Lusardi believed it
was binding, was a mere assumption that did not contribute
to our resolution of any matler at issue in the case, The
“sole issue” in Schwarrz was whether transfers in violation
of the automatic stay were void or merely voidable, /d. at
570-71. We held that they were void and addressed section
549(c) only to refute the argument thal section 549(c),
becanse il is an exception 1o section 362(a), demonsirates
that violations of the stay are not void.” Our assumption
that sec tion 549(c) does create such an excepiion was, in
this semse, actally in tension with owr holding.

wfhrmermom, in subsequent portions of the opinion,

Schwartz appears 10 assume precisely the opposile of its

initial assumption: It appears to state quite clearly that
section 549(c) does nor create an exception to the attomatic

- stay. See, e.g., id. at 574 (“The law in this circuit i that
vioations of the automatic stay are void and that section
549 applies 1o ransfers of property which are not voided by
the stay.”). We therefore draw no conclusion from Schwarrz
as to the relationship between sections 362(a) and 549(c).

mﬁ another case, we assumed that section 549(c) creates an
exception to the automatic slay but held that the
requiremnents of section 549%(c) were nol mel. Walker v.
California Morigage Serv, {In re Walker), 861 F.2d 597,
600 (9th Cir. 1988) (perfection requirement not mel).
Similarly, we made the same assumption but decided the
issue on a different basis in Thompson v. Margen (In re
McConville), 110 F33 47, 49 (91h Cir. 1997) (applying
section 364c)(2)). Finally, to confuse matiers even further,
in Phoenix Bond & Indemnity Co. v. Shamblin (In re
Shamblir), 890 F.2d 123, 127 n.5 (9th Cir. 1989), we
expressly declined to “resolve [the] difficuli question™
whether the section 549 exception applies when an
aptomatic stay is in effect.

oy
o
Lo,

9
<

We aiso acknowledge that onr holding today conflicts
with the view expressed in two bankruplcy treatises, see 3
COLLIER ON BANKRUPTCY § 362.1111) (15th ed. rev.
2002) (“Section 549(c) contains an important Hmitation of
the principle that actions taken in violation of the stay are
void, or al Jeast voidable.”); NORTON BANKRUPTCY LAW
AND PRACTICE 2D § 59:5 (Supp. Nov. 2002) (stating that
Schwartz “correctly” reparded section 549(c} as an
exceplion 1o section 362(2)). We also note that in Tsafaroff
v, Taylor (In re Taylor), 884 F.2d 478 (9th Cir. 1989), we
assuned Collier 10 be correct, without considering the
question, and affirmed a decision of the Bankruptcy
Appellate Panel holding that the lackofhotice requirement
of 549(c) was met. Id. a1 483-84. We did so only shortly
before we appounced, in the final amended opinion in
Shamblin, that the guestion was an open one.

We also note that the Third and Fifth Circuits and, in a
pre-Mitchell decigion, the Bankruptey Appellate Panel of
the Ninth Circoit, have staied in dictom, and a number of
Bankrupicy Courts have held, assumed, or opined, contrary
10 obr holding today, that section 549(c} does create an
exception 10 section 362(a). See, e.g., In re Siciliano, 13
F.3d 748, 751 n.2 (34. Cir, 1994); Sikes v, Global Marine,
Jnc., 881 F.2d 176, 179 (5th Cir. 1989); Shaw v. County of
San Bernadino (In re Shaw), 157 B.R. 151 (B.A.P. 9h Cir,
1993), Jones v. Winge (In re Wingo), 89 B.R. 54, 53
(B.AP. 9th Cir. 1988); In re Shah, 2001 Bankr. LEXIS
380, *15-*¥26 (Bankr. ED. Pa. 2001); Carpio v. Smith (in
re Carpio), 213 BR. 744, 750-51 (Banke. W.D. Mo.
1997, Groupe v. Hill (In re Hil), 156 B.R. 998, 1007
(Banke. N.D. L 1993); Livde v, Bago (I re Bage), 149
B.R. 610, 612 (Bankr, C.I, Cal. 1993); In re King, 35 B.R.
530, 531 (Bankr. N.D. Ga. 1983).

None of these decisions, however, considered the §
textnal, stroctural, and policy argements we address above. §
Most were armived at withow! any analysis at all. While i
numbers are on the side of finding seclion 549(c) to create |
an exceplion, the clear weight of judicial reasoning strongly §
supports the contrary view. Specifically, so far as we aref
aware, ¢very court that has considered the governing legal §
factors has reached the conclusion we have, that section §
549(c) does no1 creaie an exception (o the aulomatic stay 8
provision. See Mitchell, 279 B.R. at 841-44; Glenderming i
v. Third Fed. Sav. {In re Glendenning), 243 B.R. 629, 633- §
34 {Bankr. ED. Penn. 2000); Smith v." London {In re §
Smith), 224 B.R. 44, 46-48 (Bankr. E.D, Mich. 1998); New §
Orleans Airport Motel Assocs. v. Lee (In re Servico, Inc.), §
144 B.R. 933, 934-37 (Bankx. 8.1, Fla. 1992).

Because we hold that section 549(¢) does not create an
exception 1o section 362(a), we do not reach the issue
whether Lusardi’s purchase at the Riverside County tax
foreclosure sale met the requirernents of section 54%{(c).

C. Preemption

California state law provides that afler a properly has
been sold in a tax foreclosure sale, the tax deed acquired by
the purchaser may not be voided unless the former owner
reimburses the purchaser “the amous! of iaxes, penalties
and costs expended by him or her as determined by the
court in pursuit of title 1o the property.” Cal. Rev. & Tax.
Code § 3728(a).” “If the amount reguired to be paid . . . is
not paid within . . . six months, the count shall order a new
tax deed issued by the county tax collecior to the original
granice or his snccessor in interest as designated in the
order.” Id. § 3728.}. Lusardi asserts that these provisions
prevent the federal cours from voiding bis decd unless
WSC pays him the full amount he paid to Riverside County
at the ax sale, as well as the other costs ke incurred in
acguiring title. The district court held that section 3728 is
preempied by the automatic stay provision of the
Bankroptey Code. 11 U.8.C. § 362{a). We agree.

<
-k
=

Logl' v
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Under the doctrine of “conflict preemption,” preemption
is implied where “compliance with both federa] and state
regulation is a physical impossibility.” Gade v. Nar'l Solid
Wastes Mgmi. Ass'n, 505 1.5. 88, 98 (1992} (internal
quotation marks omitted). .
Section 3728 requires that, before a tax deed is declared
void, the court must detenmine the amount of taxes owed on
ithe property and order the former owner {o pay io the
purchaser that portion of the taxes, penalties and costs that
the purchaser expended in pursuil of the title. Cal. Rev. &
Tax. Code § 3728, Next, the courl must order that the
former owner pay any taxes that it still owes on the property
to the appropnate tax agencies. Id. If both payments are not
made within six months, a new 1ax deed will issue 10 the
purchaser. Id, § 3728.1.
 As noted above in onr discussion of the federal
Bankmuptcy Code issue, transfers in violation of an
sutomatic stay under section 362(a) are void: The property
interests remain the'same as they would have been if no
transfer had becn. attempted, See Schwarrz, 954 F.2d at
571. Section 3728 conflicts directly with this role. First, it
does not treat the transfer as if it pever happened. To the
conirary, under section 3728, the tramsfer has important

© conseguences, burdening the trust of former owner, Second,
under section 3728 the transfer is not void, as Schwartz
held with respect 10 transfers wnder the auvtomatic stay
provision, but voidable. If no action is taken, the deed
remains effective.

As the district court noted, section 3728 also conflicts
with the Bankruptcy Code's system of ordering creditor's
claims. If the tax lien is not paid in fill within six months,
then the tax purchaser takes the propenty free of all
entumbrances under California Revenue and Taxation
Coede section 3712, whereas under the Bankruptcy Cede ali
secured claims remain afier hankrupicy proceedings are
complete. 11 US.C. § 11290)02); see Lusardi, 117 F.
Supp. 24 at 1105,

The distdct court was rherefore correct to hold California
Revenue and Taxation Code section 3728 preempied.

Because of cur preemption ruling, we do not reach the
further issue raised by WSC that, regardless of federal law,
section 3728 is not applicable in this case.

Conclusion
For the foregoing reasons the judgment of the district
court is )
AFFIRMED.

* The Honorable Glena L. Ascher, Ir., Senjor Circuit Judge, Usited
States Court of Appeals for the Federal Ciruit, sitting by designation.

! Certain details of the stale court htigation are relevant to WS('s
arguntents thet Lusardi's elaims for relief are both tmebarred and bared
by collateral estoppel. However, becanse we affirm the district court's
denial of selicf on other grounds, we do not reach those issues.

Althongh the bankrupicy court dismissed W5C's bankruptey petition
as having been filed in bad faith, the dismissal bas no bearing on the
isses before us. Lusardi asked the count f0 apply the dismisssl
retronctively 5o a3 1o give effect (0 the 1ax sale, The partes disagroe as to
whether the bankrupicy coun denied the motion or rather declined 0
address e 1n either case, Lusardi does not now scek reliel on the theory
that the stay should be retroactively voided.

3 In truth, we dig nol explain clearly in Sehwarez the argument based
on section 54%(c) that we were refuting. We wrole that Vli]i is
disingenuous fo argue that the general rule must be iwvelid simply
because there 35 & nasrow exception 1© the rule.” Sclnwearrz, 954 F24 at
574. It appears, then, that one of the parties argued that viclations of the
stay cannot be void becpuse violations thai meet the requiremenis of
section 549(c) are not void. However, that argument is without any logic,
becavse violations that meet the requirements of seciion 54%(c) are also
not voidable. A better argament on basis of section 549(c) can be found

; - 600

in Sikes v, Globol Marine, Inc., 881 F2d 176, 179 (5th Cir. 1989),
which held, contrary to Sehwariz, that transfers in violation of the stay
are voidable, not void. Jd.

We addressed section 549 as a whele in Schwarrz in order fo sa!'me
the following, more persnasive asgament: A transaction can be both in
vioiation of the antomatic stay and controlled by section 549, section 549
explicitly makes unauthorized postpetition transactions not void, hut
rather avoidable by the trustes; therefore, 3 holding that transactions in
vigtation of the automatic stay are void would confliet with section 549,
Schwartz, 954 F2d at 573-74. We assumed the premises of this
argument but rejected the conclusion. Id.

4 Seetion 3728 provides in {oil as follows:

& 3728. Payinenls required to be made before voiding deed
Before holding any tax deed heretofore or hercafier given under
lhis chapler or Chapter 8 (commencing with Section 3771},
former Chapler 3 {commencing with Section 3475), former
Chapter 4.3 {commencing with Section 3534), or former
Sections 3897 and 38974 of the Political Code to be void, the
court shall determine the correct amovmt of taxes, penalties and
costs that should be paié upon redemption to discharge the tax
and assess ment Hems of all taxing agencies and revenue
districis had the purported tax sale not been held and the court
shatl order the former owner or other party in interest to pay
that amount within six months as follows:

(a) To the purchaser, or his or her grantee of successor in
interest, the amount of 1axes, penaities and costs expended by
him or her as determined by the const in pursuit of title 10 the
property, and when the purchaser at that sale or the grantce in
any deed for taxes or his or her grantee or successor in imerest
is in possession of that property in good faith and clanmng the
property under a tax deed, which is regular apon its face, and
has made permanen! improvements thereon, the cosrt shall not
make that decree untl] there has also been repaid to the
purchaser or his or her graniee or suceessor in interest a sum, a3
determined by the courl, equal 10 the amount by which the
value of the properiy has been enhanced by those permanent
improvements; and

) To the countly. tax collector, the balance, if any, of the
correct amoun! as determined by the court that should be paid
upon redemption, which shall ba distibuied by the county to
the axing agencies and revenue districts as redemption money.

1f the amounts are net paid in accordance with the order the
court shail pot hold the sax deed void.

ot ?"? ::.»




IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THRE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TETON

JOHN N. BACH,

Plaintiff,

Case No. CV-02-208
vs.

KATHERINE D, MILLER aka
KATHERINE M. MILLER, ALVA
HARRIS, Individually & dba FINAL PRE-TRIAL ORDER
SCONA, INC., JACK LEE McLEAN,
BOB FITZGERALD, OLE OLSON, BOB
BAGLEY & MAE BAGLEY, husband and
wife, BLAKE LYLE, Individually
and dba GRAND TOWING, GALEN
WOELK and CODY RUNYAN,
Individually & dba RUNYAN &
WOELK, ANN-TOY BROUGHTON, WAYNE
DAWSON, MARK LIPONIS, EARL
HAMLIN, STAN NICKELL, BRET HILL
& DEENA R. HILL, and DOES 1
through 30, Inclusive,

Defendants.

The Court held a final Pre-Trial Conference on the 30th day
of May, 2003; the plaintiff John Bach appeared in person, the
defendant Katherine Miller appeared by and through counsel Galen
Woelk, Esqg., the defendant Ann-Toy Broughton appeared in person,
The defendant Stan Nickell did not appear, but the parties

advised the Court that Mr. Nickell died in March, and the
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defendants Bret and Deena Hill appeared by and through counsel
Alva Harris, Esg. Bach, Miller and the Hills filed lists of
witnesses and exhibits. Miller filed proposed jury instructions.

The Court file reflects that earlier in the morning of May
30*", the Clerk had entered a default under Rule 55(ay (1),
I.R.C.P., against defendants Hill for failure to plead. Mr.
Harris advised the Court that he would move to have the default
set aside and asked to be ezcused. Clerk’s defaults also have
been entered against defendants Harris, Scona, Inc., McLean,
Fitzgerald, Olesen, Lyle, Dawson and Hamlin. No return of
service is present as to defendants Bagley or Liponis. The first
amended complaint was dismissed as to defendant Runyan for lack
of service. The claims against defendant Woelk were severed for
a separate trial.

The likelihood of a settlement is poor. A jury trial is
scheduled to commence at 10:00 a.m. on June 10, 2003, on Bach’s
first amended complaint, Broughton’s answer, and Miller’s answer
and countercliaim.

Now therefore, IT IS HEREBY ORDERED that pursuant to Rule
16(f), I.R.C.P., the following shall control the trial of this
matier.

A, Nature of the Action.

This i1s an action by John Bach to guiet title in his =ole
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name as to several tracts of real property in Teton County,
Idaho, for injunctive relief and damages as to such property,
for damages for conversion and loss of personal property, and
for damages for personal injuries from assaults and ancestry
harassment. It is also an action to gulet title to some of the
same real property in the sole name of Miller, for injunctive
relief, imposition of constructive trust and damages based on
fraud and breach of fiduciary duty.

As a result of the Court’s Tenth Order on Pending Motions,
count ten alleging violations of the Idaho RICC Act was
dismissed. As a result of the Court’s Fourteenth Order on
Pending Motions, Bach was granted partial summary judgment
against Miller as to guiet title to real property described in
counts two, three and four. Defendant Broughton’s answey claims
no interest 1n the property described in counts one, two, three
and four.

B. Statement of All Claims For Trial.

l{a}. In count one Bach claims that under an oral
partnership agreement between he and Miller entered sometime
after October 3, 1997, that title be quieted in his name against
Miller as to following described 4 tracts of real property, all
situate in Township 5 North, Range 45 East, Boise Meridian,

Teton County, Idahc, to wit:
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1. A part of the S1/25Wl1/4 Section 11, commencing from the
SW corner of said Section 11 thence N 0 027037 W 121.4.14
feet along the Western section line to the true point of
beginning: thence N 0 027037 W 110.00 feet further along
said Western section line to the NW corner of the $1/28Wl1l/4
of Section 11; thence S 89 57755" E 2627.56 feet along the
north line of the S$1/2SW1/4 of Section 11 to a point on the
Western right of way line of State Highway 33; thence S 0
097277 W 110.00 feet along the Western right of way line of
State Highway 33 to a point; thence N B9 577557 W 2627.19
feet to the point of beginning, comprising 6.63 acres more
or less {(hereafter “Miller Access Parcel”).

2. Wl/281/2S8E1/4 Section 10, comprising 40 acres more or
less {(hereafter “Miller Property”).

3. EL/251/28El/4 Section 10, comprising 40 acres more of
less {(hereafter “Targhee Property”).

4. A part of the E1/281/28E1/4 Section 10, commencing from
the NE corner of the E1/281/23E1/4 of said Section 10;
thence West alceng the North boundary line of the
E1/251/28FE1/4 of said Section 10 to the to the NW corner of
the E1/251/28E1/4 of said Section 10; thence South along
the West boundary line of the E1/281/25E1/4 of said Section
10 110.00 feet; thence East to the East boundary line of
the E1/281/28E1/4 of said Section 10 to the point of
beginning (hereafter the “Targhee/Miller Property”).
Bach seeks to enjoin Miller and Broughton from entering these
properties, and damages from their obstructing his use ¢f such
properties.
1(b). Miller denies Bach’'s claims, and alleges
affirmatively that she owns the properties solely or jointly
with others, that Bach is estopped to claim cwnership, that the

statute of frauds bars any oral interest in real property,

failure of consideration, fraudulent acts by Bach, illegality,
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waiver; egquitable unclean hands, equitable laches, release and
assignment, comparative negligence, nuisance abatement,
superseding acts of third persons, and failure to join real
parties in interest,

1(c}. Broughton denies Bach’s claims.

2(a). In count fiwve Bach claims that he was damaged by
Miller and Broughton slandering his title to the 4 tracts of
property described above, and 4 more tracts of real property
comprising a 1 acre lot on Highway 33, an undivided one-half
interest in 8.5 acres adjacent to the lot, 40 acres in the
SE1/45W1/4 of Section 35, T6N, R45HE B.M., and 40 acres in the
SW1/4SE1/4 of Section 6, T5N, R45 E B.M., all in Teton County,
Idaho, by recording false deeds.

2{b). Miller denies Bach’s claims, and asserts the same
affirmative defenses listed above.

2(c). Broughton denies Bach’'s claims.

3{a). In count six Bach claims that he was damaged by
Miller and Broughton intentioconally interfering with his
contracts, business relationships and economic expectancies.

3{b). Miller denies Bach’s claims, and asserts the same
affirmative defenses listed above.

3{c). Broughton denies Bach’s claims.

4{a). In count geven Bach claims thalt he was damaged by
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Miller’s breach of fiduciary duties of trust, loyalty and candor
and implied duties of good faith and fair dealing.
4{p). Miller denies Bach’s claims, and asserts the same

affirmative defenses listed above.

4(c). This count does not allege any liability against
Broughton.
5{(a). In count nine Bach claims damages from conversion of

his money, personal property and business names by Miller and
Broughton.

5(b). Miller denies Bach’s claims, and asserts the same
affirmative cdefenses listed above.

5{c). Broughton denies Bach’s claims.

6(a). In count eleven Bach claims damages from malicious
prosecution and abuse of process by Miller’s prosecuting Teton
County Case CV-01-59 against him in 2001 and 2002.

6(lb). Miller denies Bach’s claims, and asserts the same

affirmative defenses listed above.

6{c). This count does not allege any liability against
Broughton.
7{a). In count twelve Bach claims damages under I. C.

§§18-7901 through 18-7904 from malicious harassment by Miller
and Broughton based on Bach’s Montenegrin ancestry.

T{b). Miller denies Bach’s claims, and asserts the same

FINAL PRE-TRIAL ORDER 5
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affirmative defenses listed above.

7{c). Broughton denies Bach’s claims.

8(a). In her first counterclaim Miller claims that title
to the 4 tracts described above as the “Miller property,”
“Targhee Property,” “Miller Access Parcel,” and “Targhee/Miller
Property,” be guieted in her sole name because the two 40 acre
tracts were purchased entirely with her $120,000.00 payments in
December, 19924 and March, 1995, and the 6.63 acre strip was
purchased entirely with her $7,456.73 payment in October, 1996,
because Bach falsely represented that other “undisclosed”
investors in “Targhee Powder Emporium, Inc.” were paying like
amounts for Targhee Powder Emporium’s equal interest in the
property, when she discovered in November, 2000 that in truth
Targhee Powder Emporium had no other investors nor made any
payments.,

8(b). Bach denies Miller’'s claims, and alleges
affirmatively that the court lacks subject matter and personal
jurisdiction, the claims are barred by a Chapter 13 federal
bankruptcy discharge order, the claims are barred by failure to
assert a com@ulsory counterclaims in federal case CV-9%-014-E~
BLW, the claims are barred by dismissal of Teton County case CV-
01~-59, the claims afe barred by res Jjudicata and collateral

estoppel or claim preclusion from Teton County case CV-00~76,
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the claims are barred by promissory estoppel, eguitable
estoppel, and dquasi estoppel, the statute of limitations,
release by agreement of October 3, 19%97, illegality and
misappreopriation or conversion of business name, eduitable
unclean hands, fraudulent acts by Milier, breach of fiduciary
duties, failure tc exhaust conditions precedent, waiver,
abandonment, failure to mitigate damaged, and superseding acts
of third persons.

9f{a). 1In her second counterclaim Milier claims imposition
of a purchase money resulting trust to hold the property for her
benefit based on the same facts.

S(b). Bach denies Millers claims, and alleges the
affirmative defense described above.

10{a). In her third counterclaim Miller claims damages and
return of the $127,456.73 she spent based on Bach’s fraudulent
acts.

10({b). Bach denies Millers claims, and alleges the
affirmative defense described above.

11{a). In her fourth counterclaim Miller claims damages
based on breach Bach’s breach of atteorney-client fiducilary
duties.

11{b). Bach denies Millers claims, and alleges the

affirmative defense described above.

FINAL PRE-TRIAL ORDER



12¢{a). In her fifth counterclaim WMiller claims that Bach
be estopped to claim any interest in the 4 tracts because of his
fraudulent acts.

12(b). Bach denies Millers claims, and alleges the
affirmative defense described above.

13{a). 1In her sixth counterclaim Miller claims damages
from Bach’s slander of title by recording a false deed as to
.the 4 tracts on May 7, 2002, and that such deeds should be
declared void.

13{b}. Bach denies Millers claims, and alleges the
affirmative defense described above.

14(a). In her seventh counterclaim Miller claims damages
from Bach’s obstructing her use of the “Miller Property” and her
gsole or undivided one half interest in the “Miller Access
Parcel” and the “Targhee/Miller Property” from September 15,
1999 through the present, and seeks treble damages under I. C.
§6-317 for forcible detainer.

14{b)Y. Bach denies Millers claims, and alleges the
affirmative defense described above.

15{(a). In her eighth counterclaim Miller claims damages
for the unijust enrichment of Bach by having the use of the 4
tracts of property that Miller paid the entire purchase price to

acquire.
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15(b). Bach denies Millers claims, and alleges the

affirmative defense described above.

C. Admissions or Stipulations of the Parties.
None.

D. Amendments to Pleadings.
None.,

E. Statement of Issues of Fact Which Remain to be Litigated.
1. The prima facie factual elements of counts one, five,

six, seven, nine, eleven and twelve described in 9B above proved
by Bach’s evidence as to Miller.

2. The prima facie elements of counts one, five, six, nine
and twelve described in B above proved by Bach’s evidence as to
Broughton.

3. The prima facie factual elements of affirmative
defenses described in 9B above proved by Miller’s evidence.

4. The prima facie factual elements of counterclaims
described in 9B above proved by Miller’s evidence as to Bach.

5. The prima facie factual elements of affirmative
defenses described in 9B above proved by Bach’s evidence.

E. Statement of Issues of Law For the Court.

1. Whether Bach’s evidence is sufficient to require
instructing the jury on any causes of action against Miller and

Broughton in the first amended complaint?
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2. Whether Miller’s evidence is sufficient to require
instructing the jury on any affirmative defenses in her answer.

3. Whether Miller’s evidence is sufficient to require
instructing the tdury on any counterclaims against Bach?

4. Whether Bach’s evidence is sufficient to require
instructing the jury on any affirmative defenses in his reply.
5. Whether -Jjudgment should be entered on the first

amended complaint and the counterclaim based on the jury’s
verdict on legal claims and the Court’s findings of fact on the
equitable claims, for or against Bach, Miller and Broughton, and
the specific relief to be awarded.

G. Orders on Matters to Expedite Trial.

1. The parties shall meet and agree before trial on which
exhibits shall be admitted into evidence by stipulation.

H. List of Exhibits.

1. Plaintiff's exhibits are listed and
described in plaintiff's exhibit list on file.

2. Defendant Miiler’s exhibits are listed
and described in defendant Miller’s exhibit list on file.

3. Defendant Broughton’s exhibits are listed and
described in defendant’s exhibit list on file.

4. All of the parties’ exhibits shall be deposited with

the c¢lerk net later than June 4, 2003 at 5:00 p.m. Plaintiff's

FINAL PRE-TRIAIL ORDER 11
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exhibits shall be pre-marked numerically, and defendants’
exhibits shall be pre-marked alphabetically. The parties may
examine each other’s pre-marked exhibits under supervising of
the clerk of court.

5. No proposed exhibit not described above and filed with
the clerk shall be admitted into evidence, except when offered
for impeachment purposes cr when otherwise permitted by the
Court in the interest of justice.

I. fiist of Witnesses,

1. Plaintiff Bach's witnesses are John Bach, Cindy L.
Milleer, Diana Cheyovich, Milan Cheyovich, J. D. Ritchie, Elaine
Ritchie, Garen Hancock, Steve Green, Travis Thompson, Carol Eck,
Chuck Geiger, Steven N. Bach, Melissa Bach Lehmer, Minda N.
Trimmer, Jeff Trimmer, Roger Kaufman, Gene Knight, Dave Guymon,
Sherry Guymon, Tyler Hammond, Cindy McCracken, Roxanne Sanchez,
Staci Sanchez, Linda Miller, Sanford I. Beck, William Vrabec,
Mary Lou Vrabec, Harold Steinecker, Blake Robinsion, William j.
Thomas, Xen Price, Jaydell Buxton, Judy Buxton, Layne price,
Gary Johnson, Kathy Jcohnson, him Williams, Ken Chambers, ken
Dunn, Sam Sewell, Ralph Sewell, Larry Hansen, Don Moller, Ole
Olesen, Kelly Circle, John Schultz, Audie Schultz, Dick Arris,
Sonny Arris, Mark Wittig, Beth Wittig, Leanne Bolten-Lewis,

Charies Homer, Charles Wright, Alva Harris, Ronald E. Miller,
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and Ken Stringfield.

2. Defendant Miller’s witnesses are Ken Rizotti, Alva
Harris, Robert Fitzgerald, Jack McLean, Laura Lowery, Anne
Broughton, Janet Woodland, John Letham, Wane Dawson, Donna
Dawsecn, Jerrilee Bower, Katherine Miller, Paula Ehrler, Craig
Case, John Bigley, and Mark Liponis.

3. Defendant Broughton’s witnesses are Ann-Toy Broughton,
Katherine Miller, Alva Harris, Ryan Kaufman, Crailg Peterson, Bob
Fitzgerald, Louis Everett, Mike Webster, Dr. Don Ritchey, Bob
Russ, Charlene Of'Connell and Chris Lander.

4. All other proposed witnesses, except impeachment
witnesses and rebuttal witnesses whose identity was unknown
before trial, shall be excluded from testifying at the trial
unless permitted by the Court in the interest of justice.

J. Discovery.
The parties have completed discovery.
K. Trial Date.

Trial shall commence at 10:00 a.m. on Tuesday, June 10,
2003, initially for jury selection at the Driggs High School
auditorium, and thereafter in the District Courtroom, Teton
County Courthouse, Driggs, Idaho, before a jury composed of
twelve (12) persons, and (1) alternate. Each party shall have

five (5) peremptory challenges. Trial shall last no longer than
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eight (8) days. Ninety (90) prospective jurors have been
summoned. The struck jury system shall be utilized with a seated
panel of twenty eight (28) to be questioned as to possible
challenges for cause, and peremptory challenges to be made by
secret ballect with five rounds.

DATED this 3% day of June, 2003.

e

CHARD T. ST. CLAIR
DISTRICT JUDGE

CERTIFICATE OF SERVICE

I hereby certify that on the 5iﬂ<§ay of June, 2003, I
certify that a true and correct copy of the foregoing document
was mailed, telefaxed or hand delivered to the following
persons:

John N. Bach
F. O. Box 101
Driggs, ID 83422
Telefax Nos. 626-441-6673
208-354-8303 (TELEFAX & MAIL)

Alva Harris

P. O. Box 47%

Shelley, ID 83274

Telefax No. 208-357-3448 (TELEFAX & MAIL)

Galen Woelk

Runyan & Woelk, P.C.

P.O. 533

Driggs, ID 83422

Telefax No. 208-354-8B886 (TELEFAX & MAIL)
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Jascn Scott

P, O. Box 100

Pocatello, ID 83204

Telefax No. 208-233-1304 {TELEFAX & MATI)

Jared Harris

P. O. Box 577

Blackfoot, ID 83221

Telefax No. 208-785-6749 {TELEFAX & MATIL)

Anne Broughton

. 1054 Rammell Mountain Road
Tetonia, 1D 83452 {MATL)

RONALD LONGMORE

E}erk f Court
d

Deputy Court Clerk
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FELEE}

JOHN N. BACH

1858 8. Fuclid Avenue JUN U 3 23@3
San Marino, CA 93108 N 0O
Tel: (626) 79%9-3146 MM%SH%WE@@ﬁﬁY

(Seasonal: P.0. Box 101
Driggs, ID 83422
Tel: (208) 354~8303

Plaintiff Proc Se

SEVENTH JUDICIAIL, DISTRICT COURT, STATE OF IDAHO
IN AND POR THE COUNTY OF TETON

JOHN N. BACH, CASE NO: CvV 02-208
PLAINTIFF JOHN N. BACH'S
MEMORANDUM BRIEF RE OBJECTIONS,
Plaintiff, MOTION TO STRIKE, & OPPOSITION
TO DEFENDANT WAYNE DAWSON'S
MOTIONS RE (1) SECOND RENEWED

Vo MOTION TO SET ASIDE DEFAULT;
(2} MOTION TO CONTINUE TRIAL
AKTHERINE D. MILLER, aka OR (3) BIFURCATE, .ETC.

KATHERINE M. MILLER, et al. DATE - OF HEARING: June 5, 2003

TIME OF HEARING 9 a.m.
PLACE: Bonneville County Courthouse
Defendants & THE HONORABLE RICHARD T. ST. CLAIR,
Counterclaimant. ‘ . A
.... o / Assigned, Presiding.

COMES NOW PLAINTIFF & COUNTERCLAIM DEFENDANT JOHN N. BACH,
and submits his initial MEMORANDUM BRIEF OF OBJECTIONS, MOTION TO
STRIKE, and OPPOSITION TO DEFENDANT WAYNE DAWSON'S SPECIOUS AND
UTTERLY FRIVOLOUS/VEXATIOUS MOTIONS RE (1) SECOND RENEWED MOTION
TO SET ASIDE DEFAULT [ENTRY], (2) TO CONTINUE TRIAL DATE, oxr
{(3) ALTERNATIVELY, BIFURCATE, etc., dated June 2, 2003, not pro-
perly served by fax nor timely otherwise, served by any Validly
issued nor any issued ORDER SHORTENING TIME, but, speciously set
for hearing Thursday, June 5, 2003, @ 9 a.m., in Bonneﬁille County
Courthouse. Dawgon's motions are attempted to be supported by two
(2) contrived and deliberately falsified affidavits of Dawson,

nimself and his current counsel, Jared Harris. (Plaintiff incorporates
herein his earlier Memo Briefs re Objections/Opposition to Dawson's earlier motions.)
Ia OBJECTIONS & MOTION TO STRIKE DAWSON'S MOTIONS, AFFIDAVIT
& AFFIDAVIT OF JARED HARRIS. .
U591
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plans were made, with what travel ageﬂCY.Ox-txanSPthation/airiinég
etc., nor what confirmations, monesy paid,. whether such moneys

are réfundable oxr not, etc., But moze indicative of such capards

by Jared Harris, is thatnnothing about suCh‘ﬁamily‘ﬁacatioh plans
were brought up, either in the motiohs; nor at argument, etc.,, of
Jared Harris' first two motions to set asi&e'DAWSQNﬁs,éeﬁaults,.SUGh
reliefrbeind soughiyl foxrboth Wayne & Donna Dawson,‘(Seahmw@lﬁﬁth
Order of this Court.)'EQen then, Jared Harris, filed an appearance on
both Wayne and Donna Dawson's behalﬁes, made no mention of,hislﬁatam
tin plans, nor wap-any mentddn made of Wayne Dawsaons' now clearly
contriﬁed health injuries eondition. In fact, when Plaintiﬁf.made

a motion to stike the DAWSONs' said general appearances, Jared Harxnis
did not oppose, nor appear during argument thereon, to oppese or
advise the court of any vacation problems or health injury cenditions

of either DAWSONS nor of WAYNE DAWSON, [See May 6, 2003, filed

Thirteenth ORDER, page 9, paragraph 7. "Motion to styike deferddnt

Dawsons! attopuey's notice of appeararce,”

« « «"No party opposes
this motion. Since thlis] supports Bach's argument, good cause for
granting this motin has been shown. = Therefore, the €ourt must grant
Bach's motion.")

Even after Jared Harris, noticed the second motion, denomibhated
Renewed Motion to Set Aside Defaults, etc., again no mention whatSOeﬁer,
made nor any statemenﬁs presented re Jared Harris' conflicting ﬁacaﬁ
tion plans, nor Wayne Dawson's health or injury condition preﬁenting
his attendance at trial. (At this point it is #ery,reﬁealing, that
defendant Miller's witnegs list, reveals and declares that her witness

number "9. Wayne and Donna Dawson." ) Most deceptively stated is

the entire affidavit of Wayne pawson, who in his Very last paragraph

itemizes what are invalid injury conditions purportedly keeping him
LN QD
GOOJQ@
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Objections are made to both affidavits of Dawson and his cur-
rent attorney Jared Harris, the son Qf_Al&a‘Harris,.who previously
was Dawson's a-torney herein én@ &s still DAWSQN%SXattqrney‘in'that
USDC, Idaho Action, CV 01-266~E~TGN, as follows:

1.  &Said DAWSONAs motiéhs‘axe untimélyﬁin'pqiﬁt,nqt only off
f£iling, but alkso, incredibly and egregiously late, Qn.the'eﬁen of
trial herein, after two (2) other motiﬂas.WG:e'@@nie@,‘ﬁquﬁ@ te be
untimely, without showing of good cause and without any proof properlty
and admissibly presented of any adequate defense. Now, these third
motions, designated a SECOND RENEWED MOTION is cempounding anﬁ,morasa
aggravating RBE THEUTTEP LACK OF SHOWING, that ‘it be hearda *hird#imé; 1¢t alone
consgidered for any‘relieilwhatseoﬁer@'Said_kasqmis,mQtiohs do not
complyy nor seek to compbrt with IRCP, Rules 6(d), 6{e), Ll(b) (1) (2),
nor Rules 55(c¢) and least of all Rule 60(b),. which rules, althéugh cite
generally, no particular subportion therein is cited, not case authority
nor law is giVen or supplied by any memorandum brief as reguipmed, per
said Rule 60(b) and Rule

2. Most deceptively, the affida@its offered are more than
contrived and a contemptuous misuse of process, creating greap prejudice,
loss of time and resources, as well as enegeries from plaintififf, xe his
preparation for trial which is set to comment Juﬁe 10, 2003, 8aid trial
date was well knowh to Alva A, Harris, hereinrand Jared Harris in both
November and December 2002, and ever since then. At ne time had Jared
Harris, in his two previous motions, ad#iséd the court or plaintiff of
any of his personal travel commitments with his family as precluding his
availabilities for trial. More signigicantly, Jared Harris' prior refusal
and ignoring of DAWSON's calls and efforts of communications with and to
him, had nothing to do with his not contriﬁed,Juﬁe 1-17, 2003 travel
plans, Jared Harris' affidavit does not say when in Nov,, 2002 said

000593

pElg Memo Brief re Objn/Mtn Strke & Opp to Df Dawson's @d Rerw'd Mtn/Setasd Deflt P. 2.




from traveling to trial, but which occurred over eight (8) plus
weeks, o&er-twof{z) months: ago, purportedly on Mar, 31, 2003, from
downhill. skiing, but which now contrived and sy mpathg seeking
injuries were nothing that had to be mentioned earlier ox.at‘all;'
Plaintififhas‘receiﬁed_brief,information,fsinCe his receipt of
DAWSON's 28 RENEWED MOTTONS, that Wayne Dawson is.very ably going
around and outside of Chico, drives his pickup truck, attends Chicé_
State and High"School. sporting eﬁents, sitting on many. hard wobdd

or steel bleaches and even has been. seen with a tennis racket in
hand playing on numerous local tennis courts. NO WHERE WITHIN
DAWSON'S AFFIDAVIT DOES HE MENTION HOSPITALIZATION, FOR HOW nLONG,
NOR HIS DOCTORS" NAMES, NOR IF HE HAD ANY SURGERY. NOR ANY DOCTORS*
REPORTS, AFFIDAVITS OF CONVALESCENT CONCERNS, AT THIS LATE DATE;
(Plaintiff in his own law practice as a plaintiffs® injury attorney,
became very familiar with rehabilitation periods, which for the
generally described and thoroughly routine fractures, hairliné;dr
castisettings, ribs bindings, etc., the normal estimated r@coﬁeryl
and recuperation period was 5 weeks and at the most 8 weeks with
light non weigth bearing physical therapy to preclude any muscular
atrophygiag.) DAWSONS' claimed injuries are more than bambbozling
falsensympathy seeking biissed treatment. The real truth is that

his two attorneys, Alva and Jared Harris relys” upon the L.D,S.
status and statures they claim and the very nonjuwdicial . L.D.S
preferences they receive from L.D.S. Jjudges, to coﬁer.SUCh attorneys®
errors and omissions. But the statutes, rules and authorities which
are applicable herein have not been refuted nor shown to be distin-
gulshable in any of said DAWSONS' and HARRIS' previous motions to
set aside defaults. Nor are any authorities cited whatsoever.

Plaintiff moves tO str ke both affidavits and all said motions.
. UOUJJ%
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IL. OPPOSITION TO DAWSONS' MOTIONS, ALL THREE,
WHICH MOTIONS ARE MORE. THAN SPECIOUS AND. VEXATIOUS,
BEING . URTERLY WITHOUT MERIT, AND CALL FOR
MONETARY  SANCTIONS AGAINST DAWSON. & HIS CQUNSEL,
TC REIMBRUSE ALL CQSTS, EXPENSES, AND.OBLIGATIONS
INCURRED BY PLAINTIFFITONTRAVEL AND ATTEND
THE HEARING ON JUNE. 5, 2003 at IDAHQ FALLS.

Before going into any response and opposition to DAWSON'S
affidavit, the court is remindedthat Wayne Dawson was a dikclosed, a
named creditor in Plaintiff’'s Bankruptcy petitions, one filed originally
in idaho, and then because of guestichs of jurisdictions, thesecond
filed in Sacramento, CA, Bastern Cal,, U.S. Bankruptcy_Court; In
the Aug 13 ard 15, 2002 hearing re preliminary injunction, testimony
and documentary evidence was admitted that Wayne Dawson was listed
as a $15,000.00 creditor of petitdoner John N. Bach, he néﬁa:filé&
amwxﬂﬁimsrwasgﬁﬁﬁ@é@gwto the automatic stay order, and was dist:harged;q
¢.; Until said Chpater 13 banktucpy terminated in Dec 28, 200, Dawson
did absolutely nothing to have his claim of fraud exempted Ffrom said
bankruptoy proceedings, a contrived fraud claim which he assets now
in his perjurious declaration against JOHN N, BACH, persanally{ and
in which affidavit. he deliberately a@oids.stating:With clarity the
exact date, cirucmstances, etc., purportedly he discovered such fraud
by JOHN N. BACH. Despite his further.smear contriﬁances of plaintiff
misusing falsely his funds, no amounts, times or reasons of when, how
and for what purposes such unclarified moneys and denominations thereof,
were misappropriated by plaintiff. Such boguS-contriﬁanceS'are the
demented thoughts and Alice in Wonderland distortions of both Harris®
who as counsgel for DAWSON constantly reﬁise and recreate Ffalsehoods

to cover the numerous crimes they have perpetrated upon plaintiff.

Therefore, even under DAWSON's perjurious false and contrived
deferses, gince he was named in August 4, 1997 as a creditor in said
Cal., Chapter 13 Petition, not only was his ¢laim denied fdisproven of

GO0585
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any validity or satisfaction, he never made any claim, never asked
such purported fraud to be exempt from said banktuptcy petition ox
automatic stay oxrder. ~ But, seconﬁlyn.all.statutes of limitatdohs off
three, four and even fiﬁe vears haVe'&ong.sinCe expire, eﬁen if you
g'.svt counting from Aug 4, 1997. but Buch statutes ran from late '94.

Biut most r@ﬁealing‘of_DAWSON‘S_and\hisfduai counsels® duplicities,
is that no counterclaims are asserted, noxr could they_bé%"Né denial
is made of the illegal, criminal misues of Targhee Powder Empormin, Inc.,
an Idaho Corporation formed by‘Alﬁa“Haxzis}_Jack‘MCLean, Déwson himseii,
Kathy Mlllex, Mark Liponis, and others, to steal from plaintiff his X
ianterest in the 8.5 acres adjacent to 195 N. Hwy 33, Driggs, Idaho & his
one-guarter interest in sa;d PEACOCKX PARCEL of 40 acres.  Plaintiff
never defrauded nor committed any torts or crimes on eithér DAWSONS
who have joined with all said defendants in'their?conspiraciés to
financially destroy plaintiff,  Plaintiff refers to his Trial Brisfs
Two and Three and the authorities cited therein, that DAWSONS has
absolutely no meritorious defenses, despite his and his'couﬁ§e&s‘ capar—
dly esconed asgertions in his affida&i@'and‘that of Jared Harxris,

IIT. PLAINTIFF EVEN AS A NONLICENSED ATTORNEY, BUT IN PRO PER IS

ENTTTLED TO BE REIMBRUSED FOR HIS TRAVEL, MEALS, DOPING COSTS,
EXPENSES AND ALSO TIME LOST IN PREPARING FOR TRIAL, SUCH

SANCTIONS AGATNST DAWSON AND HIS COUNSEL !
OF FIVE HUNDRED DOLLARS (%500.00) PAYABLE

DATED: June 3, 2003
(NOTE:; Dawson' s Notary's seal @hhis Rropesed
ANSHER (Ve YW-as signed/affixed some 3 plus == :
miles fromkhls home,, on April 17, 2003.) J0 Eﬁj{ Frolse

CERTIFICATE OF SERVICE BY MAIL & FAX: I the undersigned hereby certify on June 3,
2003, that I did mail a copy of this document to each attorney of record; Javed
Harris, Alva A. Harris, Jason Scott and Galen Woelk, and further mailed copies
to defendants in pro per stauts, to wit, Ann~Toy Bwaughton and Stan Nickells, and
did fax a copy this date, J-ne 3, 2003 to Judge St. Clair in Idaho Falls e
DATED: June 3, 2003 .

GoGuYb
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FILED

ArY
JUN D 4 2003
ANN-TOY BROUGHTON
1054 Rammell Mountain Rd. mf,@ﬁ%?ggguw
Tetonia, 1D 83452
208 456-2758
Defendant Pro Se

SEVENTH JUDICIAL DISTRICT COURT, STATE OF IDAHO, IN AND FOR TETON
COUNTY

JOHN N. BACH, CASE NOQ. CV 02208
Plaintiff & Counterclaim Defendant DEFENDANT ANN-TOY
BROUGHTON’S EXHIBIT LIST

TRIAL DATE, JUNE 10, 2003
V.

ANN-TOY BROUGHTON et al.,

Defendant hereby submits her list of exhibits.

1. 7/15/2001 John N. Bach’s data statement to Idaho State Police &~ |

2. 3 No Trespassing signs: “goons”, “gang” and “crazed posse” #A-1, B-I +C-f
3. A series of photographs £ aud £-f

4. A video (W]

5. Transcript from Case CR-99-165

6. Other exhibits offered or produced during any other participants’ testimony

DATED: June 2,2003 A e

ANN-TOY BROUGHTON, Pro Se

Certificate of Service:

I certify that on June 2™, 2003, 1 did fax copies of this DEFENDANT ANN-TOY
BROUGHTON’S EXHIBIT LIST to Judge St. Clair, hand deliver same to Galen

Woelk, and did mail a copy by depositing the same in the United States mail, with
the correct postage thereon, in an envelope addressed as follows:

Defendant’s Exhibit List 1

GuusYY



John Bach
P.O. Box 101

Driggs, [D 83422 .
" ,QK{/G{ZCMW

ANN-TOY BROVUGHTON, Pro Se

Defendant’s Exhibit List
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FILED

Alva A. Harris

Attorney at Law JUN 0 6 2003
171 South Emerson  HTON GO.
P.O. Box 479 MAGISTAATE COURT

Shelloy, ID 83274
Idaho State Bar No. 968
Attorney for Defendants Bret Hill and Deena R. Hill

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, TN AND FOR THE COUNTY OF TETON

JOHN N, BACH, )i
' ) Case No, CV-02-208
Plaintiff }
)
V3. ); VERIFIED ANSWER TO
)
KATHERINE D. MILLER ¢t al, ) FIRST AMENDED COMPLAINT
| _
Defendants. )
)

COMES NOW the defendants Bret Hill and Deena R. Hill, his wife, and
Answer the First Awended Complaint as follows:
1. The complaint fails to state a claim against these defendants upon which
relief may be granted.
2.  These defendants deny each and every allegation of said complaint that
is not specifically admitted herein.
3. Answering the allegations of paragraph 1 defendants do not know
whether the same are correct or false and therefore deny the same.
4.  Answering the allegations of paragraph 2 defendants deny acting in any
capacity with any one fo damage plaintiff and specifically deny that they
“purchased with knowledge of void deeds and transaction” their home.
Defendants affirmatively allege that they are goo& faith purchasers for value of

their residence.

AFFIDAVIT-PAGET
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5, Defendants deny thc allegations of paragraph 4 and the first 5 and
affirmatively allege that they know nothing of plaintiffs purported propesties
or background and have never sought to remove him from Teton County.

6. Defendants know nothing of plaintiff’s property and do not know
whether the same as alleged in 5(a) are correct or false and therefore deny the
same.

7.  Defendants deny the allegations of plaragraph 5(b) and (c).

8. Defendants are not mentioned in paragraph 6, 7,8,9,10,12,13 or 14 and
therefore do not answer the same. If an answer is required they deny the
same,

9. Defendants are excluded from the allegations of the First Count and
therefore do not respond to it

10. Defendants are included in allegations of the Second Count; therefore,
they assert all defenses alleged above as if inserted herein and deny all of said
allegations. '

11. Defendants deny all the allegations refered to in the Third Count.
Defendants deny that plaintiff ever held title to said real property. Defendants
deny that they particaped in “criminal theft” of their residence and deny that
they had “constructive notice™ of any type that would or could void their
purchase of their residence, Defendants affirmatively allege that their
predecessors in interest have had title and possesion of the real property since
Avpgust 7, 1997, and that this action is barred by the statute of limitations as
five (5) years has lapsed. Defendants affirmatively allege that plaintiff is
barred from recovery against defendants by the doctrines of res judicata,
judicail estoppel, and./or collateral estoppel inasmuch as the U.S. District Court

has ruled on this issue and held title confirmed in Scona, Inc.

AFFIDAVIT-PAGEZ
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12. Defendants are excluded from the allegations of the Fourth Count,
Seventh Couns, Eighth Count. both Eleventh Counts and the Twelveth Count and
therefore no response is needed to those.

13. Defendants are included in allegations of the Fifth Count; therefore, they
assert all defenses alleged above as if inserted herein and deny all of said
allegations.  Defendants affirmatively allege that any damages suffered by
plaintiff were the proximate result of plaintiff’s own acts or omissions, or of
third parties, in such a degree as to bar recovery against these answering
defendants. Plaintiff is further barred from damage recovery against
defendants because of the doctrine of unclean hands and misrepresentation
wherein he represented that he was the agent for undisclosed principles when
in fact he was covering for himself in dealing with his alleged properties.

14. Defendants are included in allegations of the Sixth Count; therefore, they
assert all defenses alleged above as if inserted herein and deny all of said
allegations. Defendants affirmatively allege that any damages suffered by
plaintiff were the proximate result of plaintiff’s own acts or omissions, or of
third partics, in such a degree as to bar recovery agaimst these answering
defendants.  Plaintiff is further barred from damage recovery against
defendants because of the doctrine of wvnclean hands and misrepresentation
wherein he represented that he was the agent for undisclosed principles when
in fact he was covering for himself in dealing with his alleged properties.

15. Defendants are included in allegations of the Ninth Count; therefore, they
assert all defenses alleged above as if inserted herein and deny all of said
allegations. Defendants affiomatively allege that any damages suffered by
plaintiff were the proximate result of plaintiff's own acts or omissions, or of
third parties, in such a degree as to bar recovery against these answering
defendants. Plaintiff is further barred from damage recovery against

defendants because of the doctrine of unclean hands and misrepresentation

AFFIDAVIT-PAGES
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wherein he represented that he was the agent for undisclosed principles when
in fact he was covering for himself in dealing with his alleged properties,
16. Defendants are included in allegations of the two Tenth Counts; therefore,
they assert all defenses alleged above as if inserted herein and deny all of said
allegations. Defendants deny that they have ever engaged in any racketeering
enterprise or committed any oriminal offense that would subject them to said
act,

WHEREFORE, defendants Hill respectfully pray that plaintiffs complaint
be dismissed with prejudice, that plaintiff be awarded nothing, and that
defendnts be awarded their costs and attorney fees herein. |

DATED this 4th day of June, 2003.

e ey

Alva A. Harris

VERIFICATION
STATE OF IDAHO )
‘88
County of Teton )]

Deena R. Hill, being first duly sworn on oath, deposes and says:
That she is one of the defendants in the above entitled matter; that she

has read the forefoing Verificd Answer, knows the contents thereof, and that
she verily believes the same to be true t@e' best of her knowledge.

7 LA, z A jf)

Deepa R. Hill
1‘&,
SUBSCRIBED AND SWORN TO before me this 7/ day of June, 2003,

o ‘vggalévﬂﬂeaag
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GALEN WOELK ~ i L{%ﬂ
RUNYAN & WOELK, P.C. :

P.0O. BOX 533 JUN 16 2003
DRIGGS, ID 83422 TETOM 60,
TELE (208) 354-2244 MAGISTRATE COURT
FAX (208) 354-8886

IDAHO STATE BAR #5842

ATTORNEY FOR DEFENDANT

IN THE DISTRICT COURT OF THE SEVENTH JUDICTAL DISTRICT
COURT OF THE STATE OF IDAHC, IN AND FOR THE COUNTY OF TETON

JOHN N. BACH,
Plaintiff,
vs.
CASE NO., CV~02-208

KATHERINE M. MILLER, et. al.,

Defendant.
ORDER FOR DEFAULT

KATHERINE M. MILLER,

)
)
)
)
)
)
)
)
)
)
)
)
)
Third Party Plaintiff )
Counterclaimant )

Cross Claimant, )

vS. )

)

VASA N. BACH FAMILY TRUST, )
JOHN N. BACH SUCCESSOR TRUSTEE )
AND TARGHEE POWDER EMPORIUM,INC.,)
(A NON-INCORPORATED ENTITY) ALSO )
DOING BUSINESS AS TARGHEE POWDER )
EMPORIUM INVESTMENTS, TARGHEE )
POWDER EMPORIUM LIMITED, TARGHEE )
POWDER EMPORITUM UNLIMITED, )
TARGHEE POWDER EMPORIUM A HOLDING)
VENTURE OF VASA N.BACH FAMILY H
TRUST, JOHN N. BACH, TRUSIEE, }
NOMINEE, CEO, )
)

)

)

)

Third Party Defendant
Involuntary Plaintiffs.
Parties Defendant.

QORDER FOR DEFAULT - 1 ﬂ!ﬂ/‘ﬁ
G{}U Lo



In the above-entitled cause, it appearing from
Affidavit on file that the above-named defendant is not a
persen in the military service of the United States and is
not an infant or incompetent person, and it appearing that
the defendant has been properly served with a Complaint and
Summons in the above entitled matter, and having not
entered an answer,

IT IS HEREBY ORDERED, and this dees order, that Third
Party Defendant/Party Defendant:

a. Vasa N. Bach Family Trust (John N. BRach, Successor
Trustee) is in default in this action, and the Clerk is

hereby directed to enter a default of said defendant on the

records and files h;ézin.
1,
DATED this Eé}d v of June, 2603.

Lctig il @ﬁ&éiw

f'@ﬁdge St. Clair

CERTIFICATE OF ENTRY
BY MATL, HAND DELIVERY OR FACSIMILE TRANSMISSION

I, the undersigned and Clerk of <the above-entitled
Court, hereby certify that pursuant to Idaho rule of Civil
Procedure 77(d), a copy of the foregoing was duly posted by
first class mail to the following persons at the names and
addresses stated below.

Galen Woelk 1T Mail
Runyan & Woelk, P.C. [ ] Hand Delivery
F.O. Box 533 [ 1 Facsimile

Driggs, ID 83422

FOR DEFAULT -2 . ~ ey
R 600604



Vasa N. Bach Family Trust

(John N. Bach, Successor Trustee)
P.0. Box 101

Driggs, 1D 83422

Alva Harris
Box 479
Shelley, ID 83274

Hawley, Troxell, Ennis & Hawley
Jason Scott, Esqg.

P.O. Box 100

Pocatello, ID 83204

Jared Harris, Esqg.
P.O. Box 577
Blackfoot, ID 83221

T Mail

[ 7 Hand Delivery
[ JFacsimile

T Mail

[ 1 Hand Delivery
1 Facsimile

LT Mail
[ ] Hand Delivery
[ 1 Facsimile

[ Mail
[ ] Hand Delivery
[ ] Facsimile

O\L&M.QQ(A &\VQJ/)’WU«U—MD
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FILED

o
JUN 16 2003
TETON 00,
MAGIBTRAYE COURT
GALEN WOELK
RUNYAN & WOELK, P.C.
P.O. BOX 533

DRIGGS, ID 83422

TELE (208) 354-2244

FAX (208) 354-8886
TDAHO STATE BAR #5842

ATTORNEY FOR DEFENDANT

IN THE DISTRICT CQURT OF THE SEVENTH JUDICIAL DISTRICT
COURT OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TETON

JOHEN N. BACH,

CASE NC. CV-02-208
Plaintiff,

VE.
ORDER
KATHERINE M. MILLER, et. al.,

Defendant.

E N S B )

on June 5%, 2003, this Court heard Miller’s SECOND
MOTION TC COMPEL DISCOVERY, whereby oral argument was made
by Miller’s attorney and Plaintiff Bach, and Bach answered
discovery on the record. Having reviewed the written
motions and having heard argument thereon;

The Court takes notice that:
1. Plaintiff Bach responsively answered, pursuant to

Miller’s Discovery Reguests, that he did disclose or

report his ownership interest in the properties

ORDER SRR 1
G00GCE



located west of highway 33 just south of milepost 138
to the California Bankruptcy Court in his Federal
Bankruptcy action.

2. Plaintiff Bach stated that Targhee Powder Emporium,
Inc. and/or Targhee Powder Emporium, Limited and
Unlimited had never been registered to do business in
the State of Idaho.

IT IS FURTHER HEREBY ORDERED that Miller’s motion to
compel discovery 1s GRANTED. Plaintiff Bach shall provide
Miller with coplies of his individual tax returns for the
years 1994 through 1998. These tax returns shall be

provided by Tuesday, June 10%, 2003 at 10:00a.m..

DATED this /Q G5y of June, 2003.

(/“Qéfchard T. St. Clair

- District Judge

CERTIFICATE OF ENTRY
BY MATL, HAND DELIVERY OR FACSIMILE TRANSMISSION

I, the undersigned and Clerk of the above-entitled
Court, hereby certify that pursuant to Idaho rule of Civil
Procedure 77(d}, a copy of the foregoing was duly posted by
first c¢lass mail to the following persons at the names and
addresses stated below.

Galen Woelk jxf’ﬁail

Runyan & Woelk, P.C. [ 1 Hand Delivery
P.O. Box 533 [ ] Facsimile
Driggs, ID 83422

ORDER
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John N. Bach
P.0O. Box 101 [ ]

I Mail

Hand Delivery

Driggs, ID 83422 { JFacsimile

Alva Harris LT Mail

Box 479 [ 1 Hand Delivery

Shelley, ID 83274 { ] Facsimile

Hawley, Troxell, Ennis & Hawley Mail

Jason Scott, Esg. [ ] Hand belivery

P.0. Box 100 [ ] FPacsimile

Pocatello, ID 83204

Jared Harris, Esqg. T Mail

P.O. Box 577 [ ] Hand Delivery

Blackfoot, ID 83221 [ ] Facsimile
Odutls A gl
Clerk

ORDER
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IN THE DISTRICT COURT FOR THE SEVENTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TETON

JOHN N, BACH,

Inclusive,

Defendant (s} .

)
)
Plaintiff, )

} MINUTE ENTRY
Vs, } Case No. CV-2002-208

)
KATHERINE D. MILLER, aka )
KATHERINE M. MILLER, ALVA )
A. HARRIS, individually and ) FILED
dba SCONA, INC., a sham entity ) 3152
JACK LEE McLEAN, BOB ) JUN 17 2003
FITZGERALD, OLE OLESON, BIB ) TETON
BAGLEY and MAE BAGLEY, husband ) Méa,smm@géuﬁﬁ,
and wife, BLAKE LYLE, ) .
Individually and dba GRANDE )
TOWING, and DOES 1 through 30, )

)

}

}

)

On the 5th day of June, 2003, Defendant Miller’s motion for
reconsideration and alternative request for findings of fact,
Miller’s moticn for entry of default against Vasa Bach Family
Trust and Targhee Powder Emporium, Miller’s second motion to
compel discovery or alternatively dismiss counts of Bach’s
complaint as sanctions, Miller’s motion to disqualify Bach, came
befeore the Honorable Richard 7. St. Clair, District Judge, in
open court at ITdaho Falls, Idaho.

Mr. Ross Cviatt, Court Reporter, and Mrs. Marlene Southwick,
beputy Court Clerk, were present.

Mr. Jonn Bach appeared pro se on his own behalf as
Plaintiff.

Mr. Galen Woelk appeared by telephonic connection on behalf



of Defendant Katherine Miller.

Mr. Steve Madsen appeared on behalf of Defendant Wayne
Dawson.

Mr. Alva Harris appeared on behalf of Defendant (s) Bret and
Deena Hill.

Mr. David Shipman and Mr. Bart Birch appeared on behalf of
Defendant Earl Hamblin. Defendant Earl Hamblin was present at
counsel table.

Mr. Woelk presented Defendant Miller’s motion for
reconsideration and alternative reguest for findings of fact.

Mr. Bach argued in opposition to the motion. Mr. Weelk presented
rebuttal argument.

The Court denied the motion.

Mr. Woelk presented Miller’s motion for entry of default
against Vasa Bach Family Trust and Targhee Powder Emporium. Mr.
Bach argued in opposition to the motion. The Court will allow
entry of default against the Vassa N. Bach Family Trust. The
Court will not allow entry of default against Targhee Powder
Emporium. Mr. Woelk presented further argument.

Mr. Woelk presented Miller’s second motion to compel
disceovery or alternatively dismiss counts of Bach’s complaint as
sanctions. Mr. Bach presented argument in opposition to the
motion. The Court inguired of Mr. Bach. Mr. Woelk presented
rebuttal argument. Mr. Bach presented further argument.

The Court ordered Mr. Rach to provide tax return information
by Tuesday, June 10, 2003 at 9:00 a.m. Mr. Woelk is to prepare a

proposed order and default on the trust.

)
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Mr. Weoelk presented Miller’s motion to disgualify Bach. Mr.
Bach objected to the motion.

The Court denied the motion.

Mr. Shipman presented Defendant Hamblin’s motion to set
aside default judgment against Hamblin. Mr. Bach argued in
opposition.

The Court instructed Mr. Shipman to file the motion with the
Court, schedule the motion for hearing and give the parties
adequate notice of the hearing.

Mr. Madsen presented Defendant Dawson’s motion to set aside
default judgment against Dawson.

The Court instructed Mr. Madsen to file the motion with the
Court, schedule the motion for hearing and give the parties
adequate notice of the hearing.

Mr. Alva Harris presented Defendant Hill’'s moticon fto set
aside default judgment against Hill.

The Court instructed Mr. Harris to file the motion with the
Court, schedule the motion for hearing and give the parties
adeqguate notice of the hearing.

Court was thus adjourned.

,
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CERTIFICATE OF MAILING

I certify that on the C%@iday of June, 2003, I
caused a true and correct copy of the foregoing document to

be delivered to the fcollowing:

RONALD LONGMORE

ynd-

Deputy Court Clerk

John N. Bach

1958 g, Buclid Ave.
San Marino, CA 91108
(e26) 799-314¢6

PO Box 101

Driggs, ID 83422

FAX (208) 354-8303

Alva N. Harris David H. Shipman

PO Rox 479 Bart J. Birch

Shelley, ID 83274 FO Box 51219

{2081 357-3448 Idaho Falls, ID 83405-1219
FAX (208) 357-3448 FAX (208) 523-4474

Galien Woelk

PO Box 533

Driggs, ID 83422
FAX (208) 354-8886

Jared Harris
PO Box 577
Blackfoot, ID 83221

Jason Scott

Steven Madsen

PO Box 100
Pocatello, ID 83204

Teton County Clerk
Teton County Courthouse
ATTN: PHYLLIS

89 N. Main, Ste 1
Driggs, ID 83422

FAX (208) 354-849¢
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JOHN N. BACH

1858 5. Euclid Avenue oL E D
San Marino, CA 91108
Tel: (626) 799-3146 JUN 18 2003

{Seasconal Address: P.0O. #3101

Driggs Idaho 83422 TETON GO,
Teli‘(éos)'35ém83030 DM#%CTCOURT

SEVENTH JUDICIAL DISTRICT COURT, IDAHO, TETON COUNTY.

JOHN N. BACH, CASE NO: CV 02-208
Plaintiff, PLAINTIFF and COUNTERCLAIM
Counterclaim DEFENDANT JOHN N, BACHT'S
Defendant, MOTION FOR DIRECTED: VERDTCI ON

ALL HIS COUNTS IN THE FIRST
AMENDED COMPLAINT AND. ON ALL
v. HIS AFPIRMATIVE DEFENSES TO
KATHERINE MILLER'S COUNTERCLATINMS.
KATHERINE D. MILLER, aka (IRCE, Rule 50(a) et seq.)
KATHERINE M, MILLER, et al.,

Defendants,
[Miller[ Counter~
.claimant, et al.,.

/

COMES NOW PLAINTIFF and COUNTERCLAIM DEFENDANT JOHN N. BACH,
and does hereby move this Honorable Court for a finding and order
of DIRECTED VERDICT of liability, culpability and FINDING in his
favor against the defendants RKATHERINE D, MILLER, aka KATHERINE
M. MILLER, individually and dba R.E.M., and defendant ANN-TOY
BROUGHTON, on all his counts 1n his FIRST AMENDED COMPLAINT and
on all his affirmatiﬁe defenses to KATHERINE MILLER's Counterclaims
averred against him, Said motion for such directed verdicts on
all said counts and all his affirmative defenses is based upon
the provisions and authorities with I.R.C.P., Rule 50{a)

DIRECTED VERDICT AS TO. COUNT ONE AGAINST MILLER AND BROUGHTON..

Idaho gernal statutes sections 6-415 through 6-418, reguire
that issues be tried before a court, as to guiet title and equitable

issues. Shield v. Johnson (1904) 106 Idaho 476, 79 P. 391, 3 Adm.

SN e Wy




Cas. 245 (No jury trial exists in quiet title actions, which

include not anly legla or equitable titles, but rights of pos=
session, {rights of installation of installation of gates, con-
trol of access, esasements, 1iceﬁses; permission at will egress
and ingress, etcgl), 'Eﬁexy;estat@ or interest known to law in

real property, whether legal or eguitable, may he ﬂétermiREd.in £

an action to quiet title. Tewiston Tipe Co, V. Bainey (1964)

87 Idaho 462, 394 P.2d 323, (See 65 Am. Jur. 2d, Quieting Title
& Determinatiohfﬁﬁé&%erse Claims, Sec. 29 et‘seq.)'Eﬁen the
plaintiff'’s and counterclaim‘s_inStailatioﬁ} control and permis-—
sion of access per gates over Miller's claim of jointly owned
property, besides being proper, appropriate and protect, is a
guiet title action issue,. to be resolﬁe&‘by,the Court., {See
right to Install Gate or Fence ﬁs;‘Right of Way, 52 A.L..R.3d 9,
especially pages56~57 & 60~61. Mozoeﬁ@r,.the trial court solely,
has the iurisdiction and right to try partnership dissolutions
and/or disputes created thereby, other than breach of contract,
fraud or other clear legal actions and legal issues for a jury
to resolve. (See Plaintiff's INITTAL MEMORENDUM BRIEF, etc., filed Aug. 13, "02)

As to all the eﬁidence presented hexein, it has now been
shown, conclusiﬁely and arrefutibly that:

1. Katherine Millier, ﬁia the October 3, 1997 Settlement
Agreement waived, relinquished and surrender all and'eﬁery claim
she had, against John N. Bach asg of that date, regardless of
whether she knew or appreciated the exact theory or basis of
gsaid claims.

2. Moreo&er, her failure to raise in USDC, Idaho 99-014,
any countertkiam is both a bar and issue/claim preclusion against

JOHN N. BACH, per any of her claims via her Counterclaims both

e
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per F.R.C.P., and I.R.C.P., identical Rule 13(a) ~ Federated Dept.

Steres, Inc., V. Moities, 452 U.S. 304, 397-99,. 69 T.Ed 2d 103 (1981).

3. Katherine Miller's single claim, prémature and without
basig,»dn CV 01-59, to remoﬁe JOHN N, BACH; on a claimed basis of
tenant at sufferance,,dismissed with prejudice May 23, 2002, precludes
all her counterclaims since she cannoﬁ serially in succesive actions,
advance such claim, but is subject to issue/claim preclusion for

what c¢laims she now asserts. Nielsen‘ﬁ; City of Moss Point, 701

F.2d 556, 560 (5th Cir. 1983)

4, Miller's agreement, cospiracy and scheme of, from Nov. 13,
2000 through this date, of stealing/converting plaintiff's moneys
($15,000 plus), real property parcels, i.e. the 87 acres, the Draw-
knife and Peacock investment interests, his % interest in 8.5 acres,
along with his personalty properties ﬁem@ﬁed, destroyed and damaged,
by his agents, etc., via the new Targhee Powder Emporium, Inc., an
Idaho corporation, and dba as T.P.E., Unltd and Ltd, are criminal,
illegal and void schemes, contract and actions, that cannot be given
any effect or validity whatsoever; thus Miller and her agents, inclu~-
ding Ann-Toy Broughton, who Jjointed them and did nothing to stop or

dissassociate herself from Miller, her agents, etc., are liablétto

P.2d 1219.)

5. Any any all statutes of limitations that could be applicable
have lone expired; Miller since May, 1995 and certainly, by end of
SFuly, 1995 knew completely directly and via her attorney,  Chuck Homer,
of the price and terms at which John Bach agreed to purchase the 160

acres from Harrops.

6., Katherine Miller more than écquiesced in the benefits of

said purchase agreement terms; in fact, she sought to solely . benéfit 7
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and take full advantage of the terms of said settlement agreement,
which she per assignment from plaintiff to her Qﬁ‘thE‘HéxZQplagIeev
ment of purchase, became nbt merely specifically knowiedgeable of

the ﬁaxr@p?s‘agxeement*s_terms} bgt,shax@coegte@ an@,gtiliza&;ﬁgx her
@erggﬁal and private advantage to offer to pgxchase the remgining
casterly 80 acres for $80,000.00, which she so testified/adnittediuad
through her attorney, Chuck Homer. ' Miller is more than estopped, as
a matter of law to pxevailMonfany‘of_her.aﬁﬁirmatiﬁe défenses;.she is
alsc estopped and more so, guasi estopped to pursue or pxeﬁail‘oﬁex
any of her counterclaims against counterclaim.defendént JOHN N. BACH,
Brown v. Burnside (1971) 94 Idaho 363, 366, 487 P.2d 957, 960 (Wife quasi estopped
where it's shown se was "actually aware of the contract" or benefitted from it during

it's duration.)Grice v. Woodworth 10 Idaho 459, 466, {(S/F subj to estoppel)
7. AlsG uniquely applicable and proven as. a matter of law is

the application of promissory estoppel, along with all other doctrines
averred by plaintiff'’s answer to her counterclaim, that require a direc=—

ted verdict that there was an oral partnership agreement, upon which

not only did plaintiff JOHN N. BACH, rely to his detrimenty-but—in-facty;

performed and honored, despite Miller's breaches and‘ﬁiolations of hex
fiduciary duties and express, as well as implied covemanats of good
faith and fair dealings with/to plainitff, = The court. should direct a
verdict finding that plaintiff is a one half equal partner/joint vent-
urer with Katherine Miller, as to the ownership of the most westerly 40
acres; and the strip of 110 feet by % mile, from Hwy 33 to the easterly
boundary of plaintiff's solely owned 40 acxres at the end of said % mile
strip; that Miller has breached and disassociated herself from such
partnership, with the result, that plaintiff has‘succeedéd‘to all her
interests and ownership of being a 50% partner,;.with her interest value
at % of $2,500.00 and acre, or §1,500 for the 40 acre partnership nox
solely owned by plaintiff most westerly parcel, being therefore establi-
shed as $50,000.00 plus % half of $8,000.00 for the6.3 acres strip of

110 feet by % mile, for another $4,000.00, totalling $54,000.00 less ﬁhe



monetary'damagesfawaﬁﬁeﬁwﬁiaintiﬁﬁ,by.the[juﬁy;fénﬁlﬁafthérg if any
balance according to Idahots Uniform Partnexghig'ﬁcﬁ;

8. Katherine Miller's claims against plaintiﬁﬁ\are‘baxxe@ by
all her claims being discharged and @ismissed ip plaintifif®s Chapter
13 banktuptcy‘proceeding, Bastern Disktrict of‘Caliﬁania? Sacramento
pivision: (Plt's Ex: 13£2)77(4),(5), (6), (7); 26B(2) and 30.)
Plaintiff refers to his Trial Briefs Two and:Thxee refurther case
authorities which apply and preclude this Idaho State Court fronm
determining any issues that should have been raiséd_by,miller, Dawson,
or even AlVa Harris in his now discharged and terminated bankruptcy,

which was terminated and closed Dec., 28, 2001,

Therefore as to the FIRST COUNT,. all rights; title, possession,
interests and benefits of use, enjoyment and/or ownership to all paréels
comprising the 87 acres, plus:all waﬁer'rights, water shares, mineral
rights, ete., as to said 87 acres, should by the court's ér&er now be
gquieted in/to JOHN N, BACH, a single man, and to no éne else. . The
Court should enter forthwith a permanent injunction aé sought by plain-
tiff, including but not limited to restraining permanently all &eiéhdamts,
their attorneys, agents, representatiﬁés,'ﬁrieh&s and/or family members
from entering, upon, trespassing, damaging, destroying or attempting to
dc so, any of said real property and/or any formﬁef_im@roﬁemeﬁts, perso-
nalty thereon, therewith or utilized at ahy,time heréafﬁer by ﬁlaintiff
re said real property, and especially enjoining, restraining and preclu-
ding all defendants from using, possessing anéjor operating further
the Idaho Corporation, formed Nov. 13, 2002, along with all dbas of
Targhee Powder Emporium, Unltd and Ltd, which per a mandatory pe¥manent
injunction all defendants are to forthwith transfer, assigh and,cOnveyv
to JOHN N. BACH, solely with all defendants, their attorneys, agents,
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representatives, etc., further permanently enjoined and restrained
from using any of said corporate or dba names, or interfering with
any aspect of said corporation and dbas transferred to plaintif§,

all as further may be restrained and enjoined per I1.C.

Thus, as te count one, not just a dﬁxéated&%éidiét'shqaldibe
granted but full judgment, quieting title and pexmanént'injunctiqn
being entered/ordered by the court, with damages and,amﬁunt off
monetary relief being determined by the juxy. Such guiet title
difecteliovérdict and judgement guieting title and permanent ingun9w
tion should also be entered/ordered in plaintiff's favor as to
Counts Two, Three and Four, as to the interests of Plaintiff per
his Warranty Deed, Rescinding and Voiding all deeds signed by
Jack Lee McLean, purported as a vice president, of that Void and
illegal corporation, Fformed.by Alﬁa Harris, KRatherine Miller, Mark
Liponis, Jack McLean, and Bob Fitzgerald, on November 13, 2000 and
which said warranty deeds were in violation of public policies
and the criminal grand theft statute of Idaho, in the execution and
:ecording of all said corporation's warranty deeds of No§, 21, 2000,
which are attached to the FIRST AMENDED COMPLAINT, xééeiﬁ@d in evid=-

ence herein for all purposes, being Plt's Ex: 21.

Plaintiff further moves for directed verdict in his favor
on all counts thereafter, for the establishment and order directing
"the jury to find for plaintiff on all remaining counts, as to all
basis of liabilities set foxrth, and leaﬁing only for the jury's
determination, of the amount of damages against Miller and Broughton.
Especially, plaintiff moves and seeks a directed Verdict, that all
the defendants whose defaults have been entered were all (1} agents

of Miller, acting at all times within the mature and scope of theirx
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authority as given and established by HBefendant Miller,. such: also
including deiendant Broughton belngrsuch an. agent of M;llex '8

at all times stated in the FIRST AMENDED CQMB&AINT:'(Q) that;said
defendants in default and Bzoughton were copxlnCLPals, copprpetratoxrs
and coparticipants along with Miller and each cher such 1nclud1ng
Alva Harris, Jack McLean, Bob Fiktgzderald, Blake Lyle, Qle Olesen

Wayne DaWson, and eﬁen Mark Liponis: Bcb and May Bagley's,.the latter
three (3) being not being named as defendants who were served and
appeared on the FIRST AMENDED COMPLAINT:; and (3} that all of said
defendants, supra, and as otherwise .stated in the FIRST AMENDED COMPI-~
AINT, Were coconspiratorxs with each and all others, acting with more
than one overt wrongful and criminal actsy for which per said

agency, coprincipals, etc., and said conspiracy, which still continues,
they are all joint and severally liablé to plaintiff for the damages
that the jury is to award plaintiff. As to the specific counts

FIVE through TWELVE, plaintiff moves and request for directed verdict,
orderiand ruling, that in each count, as a matter of law, based upon
the evidence presented by plaintiff and not refuted with any degree of
guantum proof of evidence to the countrary by Miller and Bpougton,

that said defendants and all others as agents, éoprincipais and conspir-
ators did {1y slander plaintiff's titles to said lands gquieted to him
per Counts,One through Four, (2) intentiocnal interferingof plaintiff;s
existing contractual relations, prospective and reascnably known
business and economic advantages, opportunities, etc., (3) did both
per sue malicious prosecution and acts of abuse of legal/court processes
against plaintiff, (4) did maliciously harass, target and harm plain-
tiff for his famkly. e®&hhicity, origina and heritage as a first born
Montemmgrin-American son of Monténegrin parents, and (5) bréachesgof

the fidicuary relations with Miller, and of the express covenants as well
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good faith and fair de&dlings that Miller, and all her agents, coprin-
cipals aﬁd conspirators owed to plaintiff, along with ((6) dirdééted verdict
of liabilities and judgment in favor of plaintiff on all other counts

in the FIRST AMENDED COMPLAINT.

Plaintiff further moﬁes and requests for an order of directed
verdict that the Jjury award him puniti&e and/or exemplary damages,
as such damages were set forth as requested relief, in the original
complaint filed July 23, 2002,which original complaint is referred to
and incorporated by reference within the FTIRST AMENDED COMPLAINT,
as was also his affidavit filed in support of his application for
preliminary injunction:and the éﬁidence he presented in support thereof,
on august 13 and 15, 2002. Any and all cash bond should be ordexred
exonerated and returned forthwith to plaintiff, along with said
$515,000.00 gtolen-from him by Miller, McLean, Harris and all said other

mutual agent, coprincipals and conspirators defendants.

ﬂ;\.///.‘ M/V/\

"N."EBACH, Pro Se

DATED: June 18, 2003
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JUN 18 2003

TETONGD,
MAGUBTEATE COURY

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE STATE OF

IDAHO, IN AND FOR THE COUNTY OF TETON

JOHN N. BACH,
Plaintiff,
Vs,

KATHERINE D. MILLER, aka KATHERINE

M. MILLER, ANN-TOY BROUGHTON, et. al.

Defendants.
and

KATHERINE M. MILLER,
Counterclaimant,

Vs,

JOHN N. BACH,
Counterdefendant.

Case No, CV-02-208

SPECIAL VERDICT

We the jury find that the title to the real property described in Amended Jury Instruction

NO. 14 should be quieted, as follows:

A. West 40 Acre Parcel to KQ&G‘\M\ A N Wer

B. East 40 Acre Parcel to (m;ﬁ\u'i AL AN \\SM”’"

C. 6.63 Acre Access Strip to Kauuf\b(ly\g__ AN \w—/f )

D. 3.3 Acre Access Strip to ‘{\Okig-s’iki—"f [ {\‘p\\ \\&M

And we find as to the claims and counterclaims for damages, as follows:

SPECTIAL VERDICT



QUESTION NO. 1: Did the defendant Katherine Miiler breach an oral parinership

agreement between plaintiff John Bach and her?

ANSWER: Yes  or No __i

If you have answered Question No. 1 “Yes” then answer Question No. 2. If you answered
Question No. 1 “No” then do not answer Question No. 2, and go o Question No. 3.

QUESTION NO. 2: What is the total amount of compensatory damages sustained by

e
plaintiff Bagh on his breach of oral partnership claim against defendant Miller?

ANSWER?: §

QUESTION NO. 3: Did the defendant Katherine Miller trespass on plaintiff John

Bach’s real property?

ANSWER: Yes_ or No __;\/:/

If you have answered Question No. 3 “Yes” then answer Question No. 4. If you answered
Question No. 3 “No” then do not answer Question No. 4, and go to Question No. 5.

QUESTION NO. 4: What is the total amount of compensatory damages sustained by
plaintiff Bach on his trespass claim against defendant Miller?

ANSWER?: §

QUESTION NO. 5: Did the defendant Amn-Toy Broughton trespass on plamtiff John

Bach’s real property?

ANSWER: Yes or - No \/

If you have answered Question No. 5 “Yes” then answer Question No. 6. If you answered
Question No. 5 “No” then do not answer Question No. 6, and go to Question No. 7.

QUESTION NO. 6: What is the total amount of compensatory damages sustained by
plaintiff Bach on his trespass claim against defendant Broughton?

SPECTIAL VERDICT 2



ANSWER?: §

QUESTION NO. 7: Did the defendant Katherine Miller slander the title of plaintiff

John Bach’s real property?

ANSWER: Yes __ or No \/

If you have answered Question No. 7 “Yes” then answer Question No. 8. If you answered
Question No. 7 “No” then do not answer Question No. 8, and go to Question No. 9.

QUESTION NO. 8: What is the total amount of compensatory damages sustained by
plaintiff Bach on his slander of title claim against defendant Miller?

ANSWER?: §

QUESTION NO. 9: Did the defendant Ann-Toy Broughton slander the title of plaintiff
John Bach’s real property?

ANSWER: Yes__ or No __;\’m{
1f you have answered Question No, 9 “Yes” then answer Question'No. 10. If you
answered Question No. 9 “No” then do not answer Question No. 10, and go to Question No. 11.

QUESTION NO. 10: What is the total amount of compensatory damages sustained by

plaintiff Bach on his slander of title claim against defendant Broughton?

ANSWER?: §

~QUESTION NO. 11:Did the defendant Katherine Miller intentionally interfere with
plaintiff John Bach’s prospective economic expectancy? -
ANSWER: Yes  or No ___\Z_ .
If you have answered Question No. 11 “Yes” then answer Question No. 12.'If you

answered Question No. 11 “No” then do not answer Question No. 12, and go to Question No. 13:

SPECTAL VERDICT 3



QUESTION NO. 12: What 1s the total amount of compensatory damages sustained by
plaintiff Bach on his intentional interference claim against defendant Miller?

ANSWER?: §

QUESTION NO. 13: Did the defendant Ann-Toy Broughton intentionally interfere with
plaintiff John Bach’s prospective economic expectancy?

ANSWER: Yes___ or No ‘!;Z

If you have answered Question No. 13 “Yes” then answer Question No. 14. If you
answered Question No. 13 “No” then do not answer Question No. 14, and go to Question No. 15.

QUESTION NO. 14: What is the total amount of compensatory damages sustained by
plaintiff Bach on his intentional interference claim against defendant Broughton?

ANSWER?: §

QUESTION NO. 15: Did the defendant Katherine Miller convert or misappropriate
plaintiff John Bach’s personal property?

ANSWER: Yes_ or No %

If you have answered Question No. 15 “Yes” then answer Question No. 16. If you
answered Question No. 15 “No” then do not answer Question No. 16, and go to Question No. 17.

QUESTION NO. 16: What is the total amount of compensatory damages sustained by
plaintiff Bach on his conversion or misappropriation claim against defendant Miller?

ANSWER?: §

QUESTION NO. 17: Did the defendant Ann-Toy Broughton convert or misappropriate
plaintiff John Bach’s personal property?

ANSWER: Yes or No

SPECIAL VERDICT 4



If you have answered Question No. 17 “Yes” then answer Question No. 18. If you
answered Question No. 17 “No” then do not answer Question No. 18, and go to Questi.on No. 19.

QUESTION NO. 18: What is the total amount of compensatory damages sustained by
plaintiff Bach on his trespass claim against defendant Broughton? |

ANSWER?: §

QUESTION NO. 19: Did the defendant Katherine Miller damage plaintiff John Bach’sr
personal property?

ANSWER: Yes ~ or No __/

If you have answered Question No. 19 “Yes” then answer Question No. 20. If you
answered Question No. 19“No” then do not answer Question No. 20, and go to Question No. 21.

QUESTION NO. 20: What is the total amount of compensatory damages sustained by
plaintiff Bach on his personal property damage claim against defendant Miller?

ANSWER?: §

QUESTION NO. 2i: Did the defendant Ann-Toy Broughton damage plaintiff John

Bach’s personal property? /
ANSWER: Yes or No V.

If you have answered Question No. 21 “Yes” then answer Question No. 22. If you
answered Question No. 21 “No” then do not answer Question No. 22 and go to Question No. 23.
QUESTION NO. 22: What is the total amount of compensatory damages sustained by

plaintiff Bach on his personal property damage claim against defendant Broughton?

ANSWER?: §

QUESTION NO. 23: Did the defendant Katherine Miller maliciously prosecute a civil
action against plaintiff John Bach?

SPECIAL VERDICT 5
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ANSWER: Yes  or No _{__

If you have answered Question No. 23 “Yes” then answer Question No. 24. If you
answered Question No. 23 “No” then do not answer Question No. 24, and go to Question No. 25.

QUESTION NO. 24: What is the total amount of compensatory damages sqstained by
plaintiff Bach on his malicious prdsecutibn claim against defendant Miller? .

ANSWER?: §

QUESTION NO. 25: Did the defendant Katherine Miller maliciously harass based on
ancestry plaintiff John Bach?

ANSWER: Yes or No v/

If you have answered Question No. 25 “Yes” then answer Question No. 26. If you
answered Question No. 25 “No” then do not answer Question No. 26, and go to Question No. 27.

QUESTIONNO. 26: What is the total amount of compensatory damages sustained by
plaintiff Bach on malicious harassment claim against defendant Miller?

ANSWER?: §

QUESTION NO. 27: Did the defendant Ann-Toy Broughton maliciously harass based

on ancesiry plaintiff John Bach?

ANSWER: Yes or No \/

If you have answered Question No. 27 “Yes” then answer Question No. 28. If you
answered Question No. 27 “No” then do not answer Question No. 28, and go to Question No. 29.
QUESTION NO. 28: What is the total amount of compensatory damages sustained by

plaintiff Bach on his malicious harassment claim against defendant Broughton?

ANSWER?: §

SPECIAL VERDICT 6



* QUESTION NO. 29: Did the counterdefendant John Bach frandulently induce
counterclaimant Katherine Miller to acquire real property?

ANSWER: Yes or No .
If you have answered Question No. 29 *“Yes” then answer Question No. 30. If you
answered Question No. 29 “No” then do not answer Question No.30, and go to Question No. 31.
e QUESTION NO. 30: What is the total amount of compensatory damages sustained by

counterclaimant Miller on her fraud counterclaim against counterdefendant Bach?

ANSWER?: § |2 1436 173

QUESTION NO. 31: Did the counterdefendant John Bach trespass on Katherine Miller’s
real property?

ANSWER: Yes  or No __;;\Z

If you have answered Question No. 31 “Yes™ then answer Question No. 32. If you
answered Question No. 31 “No” then do not answer Question No.32, and go to Question No. 33.

QUESTION NO. 32: What is the total amount of compensatory damages sustained by

counterclaimant Miller on her trespass counterclaim against counterdefendant Bach?

ANSWER?: §

QUESTION NO. 33: Did the counterdefendant John Bach breach a fiduciary duty owed

to counterclaimant Katherine Miller?
i
ANSWER: Yes V  or No .

If you have answered Question No. 33 “Yes” then answer Question No. 34. If you

answered Question No. 33 “No” then do not answer Question No.34, and go to Question No. 35.

SPECIAL VERDICT
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T QUESTION NO. 34: What is the total amount of compensatory damages sustained by

counterclaimant Miller on her breach of fiduciary duty counterclaim against counterdefendant
Bach?
answire, 5 1977,USL 1D

* QUESTION NO. 35; Did the counterdefendant John Bach slander the title of
counterclaimant Katherine Miller’s real property?
ANSWER: Yes " or No .
If you have answered Question No. 35 “Yes” then answer Question No. 36. If you
answered Question No. 35 “No” then do not answer Question No.36, and sign the verdict.
QUESTION NO. 36: What is the total amount of compensatory damages sustained by

counterclaimant Miller on her slander of title counterclaim against counterdefendant Bach?

5D
ANSWER2: § HDO0 . =

DATED this Y4 day of June, 2003.

h%uf&— (_X, bﬂw

Foreman
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Dats: 06/13/2003
Time: 05:02 PM
Page 1 of 50

Seventh Judicial District - Teton County User: PHYLLIS
Minutes Report
Case: CV-2002-0000208
John Nicholas Bach vs. Katherine Miller, efal.
Selected ltems

Hearing type: Jury Trial

Minhutes date: 08/11/2003
Assigned judge: Richard T. St. Clair Start time: 09:00 AM
Court reporter: End time: 09:00 AM
Minutes clerk: PHYLLIS HANSEN Audio tape number: CV 6

Prosecutor: inone)
Defense aftorney, [none}

Tape Counter: 1

Tape Counter; 88

Tape Counter: 224

Tape Counter: 329
Tape Counter 343

Tape Counter: 419

J calls case; jury is not present

J - parties wanted embeliishments on 1nstruct1on 14
P agrees

DA agrees

Parties wouild like Alice Stephenson guestioned

DA motion limiting order - in regards to final pre-trtal order No 14 - Bach slandering my
client

COncern is that we attempting to prove my client slandered - attemnpting to litigate
ownership of all properties - then others will be necessary parties

P has not named Targhee Powder Emporium - Corporation has not been inciuded

P - too late; Woelk does not have any standing to raise that

Talking abhout pre-trial order that DA has not responded to

Miller has conceeded she does not have any interest in those properties
is prejudicial, has no standing

This is issue for this jury to decide

Ask court to strike and deny this motion

Da responds - have made these motions all along

J - considered motion in limine - is proper motion

Bach has a right o present evidence of siander of title

No summary Judgment ruling dismissing that

There is different in iiabiity

THink issue has been joined; will deny motion

Alice Stevenson is called in

J 7 her about visiting with potetnial withesses yesterday

Did you have a discussion after selection yesterday with Donna Dawson
Just met her yesterday don't remember her last name

Mary Langdon has been friend for years

Bassically she just said she was glad to meet me

J - 7 abouf Mary Langdon

She asked about my son and she explained to Donna how she knew my son
| asked her how she liked her joh; she said she was teaching in Rigby;

She told me about her boyfriend

GO0GREY



Date: 06/13/2003 ‘ Seventh Judiciatl District - Teton County User: PHYLLIS
Time. 05:02 PM Mén.ut@s Report
Page 2 of 50 Case: CV-2002-0000208

John Nicholas Bach vs. Katherine Miller, etal.

Selected liems

Tape Counter; 505 P 7 juror
Didn't you feel uneasy talking to her
No, we were not talking about the case at all
1 did not see her there in the morning, did not talk to her before the meetang in the aisle
Did not discuss the trial at all
{ did not think that the fact that she knew Kathy Miller meant that | could not talk to her
aboui anything
| believe | can be completely impartial during this trial
| did not think | was violating any restrictions
I am totally convinced that | can be a fair and impartial juror
P | do challenge for cause

Tape Counter: 856 DA - Mary Langdon is not named as a witness for this case
Somewaht confused with regards as to how juror would not be aliowed to taik to person
Tape Counter: 679 DB - no ?; no objection to for cause

P argues - Craig Crass has made slanderous remarks about me this past week
Do not see how Mary Langdon's actions can not be testified to
L.angdon has been direct conduit from Kathy Miller io poison the well against me for the
past 5 years
Tape Counter; 744 J - don't know about any of this P is talking about
going on what info | have
Instruction to her ~ is clear to me that she did not know that Mary Langdon was any body's
witness
Did not khow DOnna Dawson
Did not discuss the facts of this case with them
They did not say anything about the case to her '
She has indicated that she can be a fair and impartial jurorl believe she is honest and
would leave of her own volition if she felt she could not be fair and impartial
Wil deny reguest
Tapa Counter: 821 P move for mistrial
based on statemenis from juror
Find inescapable of attempts to influence this juror

Tape Counter. 842 DA - object to P's motion
No evidence this juror has been |nﬂuenced
Tape Counter: 857 Jury is recalled 9:32

Clerk cails jury attendance

J addresses jurors

Parties have asked that | read some additional defenses
Will generate amended Instruction 14
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Dats: 06/13/2003 Seventh Judicial District - Teton County User PHYLLIS
Time: 05:02 PM Minutes Report

Page 3 of 50 ‘ Case: CV-2002-06000208
John Nicholas Bach vs. Katherine Miller, efal.

Selacted tems

Tape Counier: 828 Millers defense to Bach's claim - statute of frauds
Counter ciaim - Bach denies Miller's claims - court lacks subject matter
Barred by Bankruptcy
Barred by dismissal of Cv 01 -58
Res Judicata or collateral Estoppel
Statue of Limitations
Hlegality and misappropruation
Failure 1o milgate damages
Superceeding acts

Tape Counter: 1001 P gives opening
COncern is that at all time that you realize that you are now judges
Numbercf defendants that were named on complaint that have been defaulted; they failed
io answer
DA object - not relevant  J sustains
One of Defenants is Alve Harris
He along with Woelk were
Da objacts to refenrences to cliams against me  overruled
DA chiects to referrals to rulings this court has made Sustained
Jack <clLean
Bob Fitzgerald - dry out facility unlicensed by the State of Idaho
Ole Olesen - wa alcoholic and-drug user; firmly involved and perpetrator |
Blake Lyle - Used by Miller to pull off property - 8 vehicles, 4 trailers
DA objects to a juror panel's conclusions as being evidence in this case sustained
DA objects - to testimeny - no cause of action as to burning barn
Purpose of opening statement what party anticipates what wili proof
What jury is to rely on is testimony of withnesses and exhibits
Fvidence will sho that although only trying this case against twe defendants, there are a
number of actors they have used
2. People are mutuak agents - jointly liable
Co conspirators - agsociated in plan or action
These people had ameeting of the mind; doesn't have to be written
4. people can know what's going on and they have a duty to stop whatr is going on
Direct and indirect evidence to hav e equal weight

DY T Ty
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Date: 06/13/2003
Time: 05:02 PM
Page 4 of 50

Tape Counter: 1444

Tape Counter: 2440

Tape Counter: 2521

Seventh Judicial District - Teton County User: PHYLLIS
Minutes Report '
Case: CV-2002-0000208
John Nicholas Bach vs. Katherine Miller, etal.

Selected ltems

Are g total of 11 potential counts you may have to decide

1 - quiet title of 80+ acres

two other parcels were purchased by P in 1992

1 house one acre lot purchased in the name of Targhee Powder Emporium Unlimited
Purchased 8.5 acres around the one acre; did as joint vhiure; as a partnership

Layne Price and has wife owned the 1 acres; he paid them cash $80,00

Lived in that house while he was sojourning here

P has always California Driver's License

Two parcels one nect to Drawknfe 33>5 acres

Purchased forP for McLean and Liponis

Just before closing P walked 33 acres and finds out it is short; p then renegotiates
purchase price

Agreed to put in special accountt; put in Dr. Liponis's name but was understood this was
p's private account

DA - object -t his will not come out in evidence - J - P can put on what he wants o put on -
overruled

Per David Kearsley - whoever puts money in, that money belongs to him

Peacock porperty - 40 acres - four people went in,

Both parcels under name of Targhee Powder Emporium Limited

Mclean knew there was s difference in what he paid and what Dawson and Liponis paid
Parcel secured from john Stewart - High ranking Priest and Member of the LDS church
Secured agreement to buy 13.2 acres from Stewart

Agreement came apart in 1895

Milier flew to oregon to meet with her daughter Clare Caffo

Lovell and Edith Harrop 160 acres

Secured agreement that he could buy that property at $1350/acre

1994 P contact ed people as to the pu rchase prospects of that property

On Novernber 11 Miller wanted to buy in on 180 acres

December 8 and 12, Miller agreed to buy the back 40 acres at $3000/acre

frritated judges as friai advocate - not at attorney

Because of ethnic background; p was disharred

Miller agreed to build P house within 3 years or would owe him $40,000

Prior to Christras 1994, Miller asked to move in; P said no - had to go visit his aging
mother

Knew P spoke high Russian dialect; wenti to first grade not knowing a word of
English\Could not accept that P was of that ethnic religious beleifs

Miller established an office in the basement at 195 Highway 33

Involved P in personnel problems

Evidence will show | found some of her notes from her counselor

around May 1995 Harrops failed to disclose zoning anf wetalnd status some of acreage
Miller and P were sued by Harrops, they wanied the 80 acres bak

Miller was told to hire her own attorney; that p was not an attorney

Represented by high politiccal LDS church oriented iaw firm

Attornies got Harrops to dismiss her without prejudice

DA - going to object is P is going to read from Exhibit not in evidence yet

AT AN T a T T
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Minutes Report
Case: CV-2002-0000208
John Nicholas Bach vs. Katherine Miller, atal.

Seiected Hems

Miller made 4 statements has now recanied

Knew about purchase price

Pursuaded to buy in at $2000/acres

Case settied as to me

Have signed complete settlement agreement releaseing Bach from any and ail claims up
top that date

Signed a umper of answers to interogatories in federal court case

Did not provide all exhibits reugested

Miller stad she would give P lifetime interest in her house
said she would atways take care of P
She was named as creditor at second Chap 13 bankruptey

Siad wanted to get relationship back on track

Said would always take care of P, said that was the least she owed him
Recess 10:33

Reconvene 10:50

J recalls case; all jurors are present
School board swap for LDS seminary
Pursuaded LDS leaders to pull back offer

P was assaulted by Cliff Calderwood

P had agreed to just take front 40 acres

lrene Beard case in Bonneville OCunty

D would come by to see what P was doing

Even came in t0 house because she had not returned his key

Invited him to dinner on Valentines Day and had intimacy afterwards

Miller was visiting property and leaving gates open

P told her to be careful of his animals

May 2000 CV 00-076 filed verified complaint and affidavit

Admitted that P owned 40 acres

Action was later dismissed without prejudice by D

P drove by Miller's house; pulled from trash can notes from meeting with Nancy Schwariz
and Roy Moulton that she should have disclosed

Then filed false report; tried to get crimiant complaint filed against him

Circle calied to back 40 acres Fitzgerald had shotgun

Runyan and Woelk directed what Mitler and Fiizgerald should do

Milier attermpted to run over P and Deputy Circle

All SO was doing was maintaining the staus quo

There have been a number of attacks and damages

Found Miller and Fitzgerald had onhe one porperty and damaged fenceposts, windows,
painted graffiti; placed water in his gas tanks

Prosectuion of Fitzgerald for Minor malicious destruction

P came to So and demnded protection for property

Lowery, Kaufman, Luke said you are an outlaw - we will not protect you

This is campaign of hate directed by Miller

Five times there were assualts on that property

Had fo block property with his v{gh}g%s rt;ca R{gyent further damage to property
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John Nicholas Bach vs. Katherine Miller, etal.

Selecied Iitems

Stole $15,000 from Liponis account

Formed new corporation Targhee Powder Emporium - business identity theft and grand
theft

in Cv 01-059 Bach filed counterclaim - Moss said filed as defendant

D (Bach) got restraining order keeping Miller off strip and property

On two oceasions tried to start fire

Meoss threw out the complaint of Miller with prejudice; {old Bach to refile

THree Saturdays ago, P received info from Tyler Hammond and Dave Guymon that Lyle
still had possession of three of Bach's vehicles

Travis Thompson presented to P development of subdivision

Not only cloud but slander of title on P's title that no financial instituiion would touch
Slander or title on 2 1/2 million dollars

Other than that marital plan, p would have been in that business'SHe said not to worry
about it - that she had encughmoney to take careof us

Counterclaims in this lawsuit are absolutely bogus

Lack of progress and planning and intolerance for otherreligious persuasions
Counts 7 and 8 are somewhat related

8 is delayed for another trial against Woelk and his law firm

Uniess you play by unwritten ruies, you don't get justice

COunt 9 - conversion

Mcl.ean was told of account by Miller - took $15,000

Abuse of ieagal process

Lists items destroyed or stolen from trailer

Malictaous prosectuion and Abuse of Legal Process

four cases that Miller has either lost or withdrawn

Mailcious harassment hate group

Miller knew large family of poor immigrant parents

Needed large caring family

Ms Broughton told Miller to fry and get dirt on Bach

Miller did nothing to stop it

Don't throw common sense out especially when it comes {0 damages

include not only for my loss of fime

Damages of lost opportunity - sale of rernaining 72 acres by Harrops for 352,000
Magnitude of damages will be considerable

Recess 11:48

ST ANS N
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John Nicholas Bach vs. Katherine Miller, etal.

Selected Htems

Reconvene 1:01

J recalls case; all are present

Da begins openiing

Confidence game, confusion harrassment

Paranoid defusion and lies

Bach didn't mention he didn't pay one dimes on these (points) properties

P objects - bordering on argurment rather than evidence

J try to stick with the topic ,

Harrassment - stalking and harrassment of Kathy Miller

P objection - that is not at issue; has never been raised - | opening statement
Only thing D did wrong is put her frust in this man

Remember "undisciosed principles”

Miller buys westerly 40 acres, TPE buys 40 acres next to them

She pays Wright Law Office; she thinks "U P" paid for the other 80

3-15-95 told they need another $10,000; toid her fo make it to TPE

Just spent $120,000 and 2 days later she finds out she's been sued

Title to property was tied up while Bach litigated

Told needed to pay additional $7500 for easement in 1986

P objects- argument DA - will rephrase

TPE paid nothing

Harrops received $102,000 for property plus $747?7 for easement - roughiy $110,00
P - same objection sustained

Kathy gets 40 acres of property and an easement for $120,000; Bach gets $17.000 and
TPE, Inc gets 40 acres of property

Make sure Bach shows you the evidence of all the moeny he spent individually
P - admonish Woelk to be professional

J - be professional or will dismiss jury and impose sanctions

Not one of these properties was listed as having been owned by Bach in Federal
bankruptcy

Never listed for any taxes

'08 -'99 P began blocking her access to her property

in 2000 Miller engaged services of Alva Harris

Harris said Bachsaid TPE was "U P, not registered

Said you and others file as TPE

Not one deed out there that has P's individual name on it

going to ask you to come back and tell my client that she has done nothing wrong

GBSO
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John Nicholas Bach vs. Katherine Miller, etal.

Selected liems

Tape Counier: 6938 DB gives opening
Chose to represent myseif because | find it hard to beleive that | am actually a part of this
law suit
P - think this is argument
J - Just outline evidence
As you will see, | am a friend of Ms. Miller
Evidence of P's systematic atlempis to isolate her from her friends
Law sui filed in Federal court against over 80 defendants
i was not on origian] compiaint; | was an after thought
i was added only after | accorpanied Ms. Milier on to her property
Only vaguest of details
No where do | claim title or interest of any kind in any of these properties
Simply not invelved in this matter except as Ms. Miller's friend
We dmaged nothing, we removed nothing, we merely drove down the access strip
Miller has good reason {o fear Bach
Tape 7 ends 7474

Tape 8 begins

Tape Counter: 25 P calis W - 1 Garron Hancock
Clerk swears in W - 1 Lewisville 1daho
P77 W-1 Smali contractor
Built pond

Built channel so water would go over road
Finished road to first 40 acres - about $5,000
Bach did paralegal work for you around $7000
exchanged vacation trailer - $2560

Paid $500

Told me tight up front had been disbared

DA objects - leading sustained

DA objects - leading  sustained

P requests PX 13

Tape Counter: 288 DA initial problem several pictures not individually marked
DA going to be easier if do each exhibit 1 - 10 one at a time
P will take in sequence; provided to DA before delivering it
PPX13-1
DA objects relevance J need to know more about it; going to sustain
P - note of automatice stay of bankruptcy sale
‘DA - continuing objection as {o how assertion prohibited sale
J - don't know either but has to be some evidence on it someawhere
PX 13 second page (2)
Notice handed cut at bankruptcy sale hand to Harris and Mason before slae
DA cobjects - hearsay  sustained
Followed Mason and Harris 1o another office

6_- s r'{
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John Nicholas Bach vs. Katherine Miller, etal.

Selected ltems

PX 13 (5) PX 13(6)

Wids -

PX 13 {7) ALva Harris in the courtroom
DA objects - no foundation sustained
call from Bach

DA objects - leading sustained

Da objects - relevance sustained

P ask court to reconsider  J - not going to reconsider
DA objects relevance sustained

DA objects leading sustained

PA offers PX 13 1,2, 56,7

DA objects on relevance, no foundation
J sustained 1.2, overrule 56,7

Ask court to reconsider suceeding pages on 13 -2 and markas A - H

J will not reconsider

Da objects leading sustained
DA objects leading overruled
DA begins X

Trying to sue government yes
Was dismissed yes

How many plaintiffs

P objects
P objects
P objects
P objects
P objects
P objects

relevance overruled

irrelevant sustained

irrelevant sustained

asked and answered - overruled

relevance, prejudicial, inflammatory cvernlied
irrelevant and hearsay  sustained

P calis Katherine as adverse witness -
Clerk swears in W -2
DA requests recess J not at this time

P?W-2

DA objects relevance - think just background
DA objects relevance overruled

DA objects relevance Jwhatis sustained
DA objects relevance sustained

DA objects relevance sustained

DA objects relevance sustained

DA objects A&A overruled

DA objects relevance overruled

DA objects relevance overruted

P move to strike as non -responsive  sustained
W - beleive that might be confidential sustained

DA objects -~ how is Midas Business relevant to ths case sustained

DA objects relevance sustained
DA objects relevance sustained

Y
HOUG3T
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Page 10 of 50 Case: CV-2002-0000208
John Nicholas Bach vs. Katherine Miller, etal.

Selected ltems

Tape Counter: 1560 P intro PX 93 marked hand written letfer
P offers 93 no obiection ADMITTED
P may have read to jury J - don't wani to take the time
DA - like record fo reflect P ripped off part of the evidence he wants to submit
No objection as long as he includes the top page that he ripped off
Jwhy coming up with new exhibits now
P - you said except fro ompeachment
P finally received 2 huge hoxes of evidence from San Marino

Tape Counter: 1737 Da would object to P trying to impeach diient with documents | haven't seen
Want to have page he ripped off for purpeses of impeachmant
P later
P not offering until lay foundation
J then going to keep both out,
Recess 2:41

Tape Counter: 1818 Reconvene 304
J recalls case
P will stipulate to admission
Da will stipulate
P want to lay more foundation
PX94 A-F
W not sure these are in order
DA - document speaks for itself P no it doesn't J overruled
P move to strike as non-responsive

Tape Counter: 2115 Pintro PX 20 W ids
DA objects overruled
Can remember looking at 3 properties - the one | eventually bought
11 acre piece enxt lo Trout's Ranch - John Stewart
Thirct piece off Peacock Lane
Had started personal relationship in early November
DA objection relevance sustained

Tape Counter: 2387 Back to PX 20 :
DA objection calls for speculation sustained
Strike Latter as non responsive  stricken

Tape Counter: 2480 P intro PX 22, PX 23 Dated Dec 8m 1994 on 3rd page
Move to sirike as guessing sustained
Move 1o strike as non -responsive  overruled
DA my client wasn't finished respeonding P it was non responsive
A objection reievence as wells confidential  overruled
Da same objectionn overruled
Move te strike as non responsive overruled

Tape Counter: 2745 Did you tell him you were not of your own mind
DA objects relevance overruled
W don't agree with that
At end of two years you were going (o pay me back and you had no money

Move to strike as non responsive
Sy oo
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John Nichelas Bach vs. Katherine Mitler, etal,

Selected Iltems

Tape Counter: 2838 {P moves to easel)

Began living with Back in May of 95

Who paid for option price Mr Bach

Then what attorney said was a lie? But you had money refunded
Tape Counter. 2995 Envelope that Bach sealed

Recommended another attorney in Chuck Homer's office

Homer secured a dismissal in this lawsuit

P want fo pull action 95-047

J nof now

Tape Counier: 3284 First Federal tawsuit
Did not file compulsory counterclaim
Was still under the impression that TPE had purchased some of the land
Moved to strike as non repsonsive - sustained -

Tape Counter: 3416 P refers to PX 22 {H} 5 page execited agreement with exhibits A, B, C
W - some of these are not signed
Tape Counter: 35635 Document not in to evidence on=bject to client reading from it Sustained

P then as be admiited

DA - would change response no objection to Exhibit C Dec letter to Miller

Object to Exhibit 22(H}) as not best evidence _

Objection is overruled as to 22 (C) 3 pages and 22(H) 5 pages plus exhibits A-C
J recess 3:55

Tape Counter: 3656 Recorvene 4:15
J recalls case
P continues examination
Ethnicity
DA objects compound ? sustained
P - can have file folder with Miller's Answer and Affirmative Defenses
P have had PX 22 C and PX 22 (H) marked separately (handed to jury)

Tape Counter: 4081 P refers to court file  #4
DA ohijects don't beleive is proper impeachmert
Certainly can't be impeaching on prior inconcsistent statements
J sustained on lack of foundation
DA same gbjection
J - don't think document
P asks w to read bottom of page 10 last sentence
fs that your statement under penally of perjury
Move to sirike as non responsive sustained
Move to strike as non responsive sustained
Move to strike as no responsive sustained
J will be stricken
Did you make that statement under penaity of perjury
This is a lawsult prepared by my attorney for me
Move to strike as non responsive  Answer wilt be stricken
On page 37 verification read it to yourself

006635
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Seventh Judicial District - Teton County User: PHYLLIS
Minutes Report
Case: CV-2002-0000208
John Nicholas Bach vs. Katherine Miller, etal.

Selected items

P intro PX 96

ts it your duty to read very carefully and completely any reports
You don't see any distortion between this and the Counterclaim?
Who did Back representin the Harrop lawsuit

You always told me

Move 1o strike as non responsive

P wants marked 87 AB
DA objects no in time sustained
P still want marked

Attorneys consulted about house

NAncy Schwartz

DA objects foundation

intimate

DA objects relevance sustained

DA continue to object on relevance sustained

J evening recess

admonishes jury - do not discuss; do not form an opinion

Jury is excused

In pre-trial order instructed parties o get together and stipulate to exhibits

J orders parties to get together in Treasurers Office and go through exhibits and stipulate
to exhibits

place in defferent ples

Clerk will read ait exhibits stipulated to

Second pile will be exhibits that you can't agree on

Adjourn

End Tape 8 at 5100

Tape 9

reconvene 9:01

Injunction

2. Juror that wrote a note basis of reptiticus nature Instructions were questions, not
critique Implies that more than one juror were discussing

Renew motion for mistrial

Found intolerable Mary Langdon came up back steps for jurors - knows she is not o be
near jurors

Fesl her actions are compromising the Jurors

DA

iust looking at Rule 65 A

Anything admissaable becomes pari of the record

P attempts {0 admit large reams of paper

object to motion in that regard

2. Like juror fo be discovered and voir dire - don't think question neccesitates voir dire
That can become part of their deliberations

3. There is no evidence put on the record that that is the case, and certainly object
Can we have an idea when the case might in or when witnesses might be calied
Need o let my own withesses know

Asking for some limiting instructions: need some kind of basis with which o work
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Seiected ltems

DB first two issue 5 defer to Woelk

third issue - think we need fo be very careful before we make assumptions

P - voir dire and further instruct jurors as to their responsibilities

THink Court should determine the identity of the juror

prejudicing DA's case - two withesses in the hospital

Lacking forward to resting on Monday

Am mindful of court's instruction that don't go more than 8 days but | disagree with that
Object to any motion in fimine as far as resticting me as ¢ my witnesses

J going to deny first motion

Prefiminary injunction was court trial- very liberal in letting exhibits come in

Rule reserves the right at jury trial with both parties

Proper the exhibits that go to jury come in by stipulation or ruling

2. Vaoir dire or mistrial

Did read off record, think said should be on the record

Reads riote - tend to agree with the comment by the juror - think it goes to siyle rather
than evidence

Don't think juror was not cbeying instructions

Will be denied

3. injubction against Mary Langdon - jurors have been instructed not to tatk with anyone
about the case, if she is frying to contact, assume the court will be notified. SHe could
end up being prosecuted. Has {o have rocks in her head to even get near jurors

4. P intends to be trhoug with his case by Monday

Witnesses in hospital, he may reopen should they get out of hospiial

DA not preopared to answer whether would lef reopen if necessary for witnesses

P - do renew motion for mistrial based on note from juror and contact wioth Mary Langdon
J - heard the argument and made my ruling.

Juryis called in 917

Parties waive roll call of jurors

Katherine Miller is recailed

DA announces exhibits that have been stipuiated for admission

P agree tc admission of named exhibits

P continues 7 of D Miller

P Refers to PX 98

At any time during federal district court action - did you ever assert that Bach had cheated
you or defrauded you - not in this document

-
<o
]
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Selected ltems

Bankruptey proceedings

Don't remember being told that | was going to be named as creditor

Did you teli me to transfer my properties o you

You will agree that you were told what the purpose of filing was

You ask me 1o try to subvert any proceedings by giving you a quit claim deed
DA imporoper question sustained

Chap 13 just to reorganize bills

Were you informed there was a second bankruptcy to be filed in CA - yes
DA hearsay overruled

Did | not {ell you 1 had fo refile in Sacramento - yes

ONly porperty in California to be sold were community properties

Thought your house in CA was to be sold

You were foid you were going to be listed as creditor

DA objects assumes facts notin evidence  overruled

Move to sirike as non responsive stricken

Have you ever filed a claim in Chap 13 proceedings no

have you ever as the court to set aside that petition no

Did you challenge the legitimacy of filing no

P intros PX 35

Restraining order and injunction

you named John N Bach and Targhee Powder Emporium, inc

DA cbject J beleive was just illustrative no if isn't evidence

THere ha ve been so many lawsuits, | can't remember

This cover page says this is the first set of interogatories but there are none attached
DA objection foundation J sustained as to reading from a document not in evidence

P - didn't want to burden the court with the 300 pages of that document.
These are just select pages stapled

DA continue to object sice P has just admitied that he cannot lay the foundatnon as fo the
complete dacument  J going to susiain

P - turned to 4th page of that exhibit

Are you asking to have that money returned 1o you?

DA objection calls for legal conclusion overruled

Making claim to either get the land | paid for or get the money [ pald

Sure yes. | want it back

DA continue to object to foundation of these exhibits

Were confusing and misleading when we refer to documents snc!uded n35A
J can't just rule without a 7

Page 45, 46 dated Octo 8, 1897

2 page hand written letter from Bach to Miller

Fantasy letler

Parinership

Page 54

YW - letter from you to me  date is cut off

This is not the "fantasy” letter

SN A
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John Nicholas Bach vs. Katherine Miller, etal.

Selected items

Tape Counter: 1672 Page 6% and 70
Are they in your hand writing - yes
Date 6-22-98
Thinking this is what came out of my trash can or out of my house
Move o strike as non responsove averruled
Not related to that conversation
DA object asked and answerad; she's testified she doesn't know what that document is
sustained
You always wanted me fop join into a joit venture with you
Move to strike her answer - granted

Tape Counter: 1900 Pages 72 and 73
March 6, 1997
Did you ever deny the statements in that letter no
Ask that letter be received in evidence
No objection
Jwillbe 3572873  ADMITTED
DA - will object attorney client privilege
There has been no foundation that privileges have been waived
J going to overrule on the grounds that the W has identified &
J has peen admitted already
Tape Counter: 2197 Had my attorneys contact you (about trailer} but never filed a lawsuit
Garbage -
Papers submitted to lawyers
That is the approximate fime (June 7, 2000) that papers were missing form my house
Filed complaint with TCSO that P had broken in to my home
DA objects form of question argumentative sustained
ivis. Lowery did not contact me

Tape Counter: 2378 Started rating P's property
Had friends that would help me
Visit by yourself and 6 vehicles traveling the Harrop property
Tape Counter: 2494 PA refers fo PX 82
DA will stipulate to admission
P have not effered it yet
Incident August 17, 2000; didn't make report untit 11 days later
Did you authorize Fitzgerald to act ai your real estate agent
Drove from the south across farmer's field to get 1o the back because you were locking
the gate
I drove across the farmer's lane and three ditches to get to my land

GOUUQ
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Selected ltems

DA object on relevance grounds  sustained

Was very upset when you tried to ram my car

Circie tried to arrest you and Mr, Bob Fitzerald

DA objects assumes facts not in evidence sustained
P offers document no objection ADMITTED

DA objects relevance uverruied

User: PHYLLIS

! tried to drive on to my own land and you tried to ram my car and | found that very

upsetting

DA objects assumes facts not in evidence Susiained
DA objects client privilege  sustained

DA objects assumes facts not in evidence overruled

Da objects answered sustained

Da objecis asked and answered sustained

Would like to have video tape set up and played for the jury
PX 45

Would note that video has been spliced

Recess 10:39

reconvene 11:07

J about to view PX 45 A

J reads note from juror Visual diagram of all land plots
P note wis not in witness chair

Lawsuit in May or June 2000

DA enjection confused comptnd, assumes facts

File lawsuit don't remember date

P was Case CV 01-058

Bach had sent letters was building a barn and a house
Received nolice you had rescinded all of my rights unilaterally
You knew Bach was going to build barn and house
Vasa N. Bach trust sole nominee

move to strike as non repsonisive overruled

00644
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Selected ltems
Vidoe tape piayed PX 45

2X 45 vidoe played

Sy, Al
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Selected ltems
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Selected ltems
Tape Counter: 4406 Tape ends

P continues with questions
DA objests misstates the law  susiained
DA cbjects argumentative overruted
DA objects asked and answered sustained
moves to strike non responsive sustained

Tape Counter: 4609 Had always been told by Mr. Bach that TPE was an idaho Corperation that was owned by

other people, it was not you
Move to strike overruled
J explains reasons on rukings

GO6C4
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Selected ltems

Tape Counter: 4689 Prequests PX26 Aand 26 B
P offers objects foundation J No foundation sustained
Da obiects to P's attempts to get in to evidence by reading it now overruled
DA continue objections  J will sustain as reading from document not in evidence
DA objects asked and answered susiained
P juror asked for plat of property -subex 7 page 1of2
W - yes | prepared plat -
Tape Counter: 4950 wrote "Bach's parcel”
Pofferas PX26 B
DA want to voir dire
P obiect J can wuestion withess in aid of objection
When you wrote in 40 acres Bach
P cbjects not voir dire
P objects asked and answered
Strike as non responsive
J 2 pages 26B(7) 1,2 will be admitted
Jadmonishes jury
recess 11:57

Tape Counter: 5193 No statute of imiation that preciuded her fotally
settlemaent agreement as well
gaoing to spend inordinate amount of time on someathing that cannof be changed
Tape Counter: 5220 Da responds
settternent agreement is frad\ud
Client should be allowed to make that claim
3 year statue haven;t seen any evidence that specifies that we have missed the statue of
limitations
when date s disputed is 7 for trier of fact
Reguest motins be denied
Tape Counier: 5285 P - para 8 oc counter claim
no allegations of anything other than fraud
even 5 year statute has run
Testimony was that she had setiled all of her claims completelyMake specific offer of
proof showing averments in affirmative defenses
Tape Counter: 5355 J reaily a motion for directed verdict is premature
P hasn';t rested on his case
cannot rule as a defense until DA has put on evidence
P then stilf can argue
No allegation that this settlement agreement was a fraud upon Ms. MillerJ obijection to
ruling is noted

N0 AN
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Minutes Report
Case: CV-2002-0000208
John Nichotas Bach vs. Katherine Miller, etal.

Selected ltems

Jury is recalled 1,10

J recalls case; aii jurors are present

DA objects asked and answered sustained

DA asked and answered sustained :
Did you ever use any part of this acreage in the winter | had gone cross country skiing
how many fimes

DA objects relevance overruled

did you go alone

DA chjects  relevance overruled

DA A&A overruled

Would walk on it when the snow wasn't too deep

Met with Cody Runyan and cthers to plot against Mr. Bach
DA objects overruled :

When was Targhee Powder Emporium incorporated

November 2000

How many meetings one when met don't remember

Were you advised there was a Judgment Lien Notice on property
Said found Harris's name on internet as purchaser of property

When did you actually retain Harris don't remember

Hires Harris sometime between June and end of July

You were still intending o pursue legal action in sptie of having settled everything with P
Did you sue your attorney

DA objects argumentative sustained

What was sole reason you wanted o continue prosecuting Bach afier October settlement
agreement | want ted to find out if Bach had put any money into any purchase

Da cbjects argumeniative overruled

Move fo strike  overruied

Who told you there was fraud - My Harris

What other business was Harris in

DA objects relevance

Da objects A&A sustauned

DA objects A&A overruied

| hired him to try to ascertain the truth anbout this transaction
Did he tell you there was no fraud no he felt there was fraud
Did he tell you you had signed a setflement agreement

GOOGSD
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Page 22 of 50 Case: CV-2002-6000208
John Nicholas Bach vs. Katherine Miller, etal.

Selected ltems

Tape Counter: 6252 Officers of TPE
FiTzgerald case went to trial in front of jury
TPE gave that person the land that they had paid for
DA objects - misstatement of the law  sustained
DA sme objection overruled
What was Liponis going fo get
DA objects same objection overruled
J same objection Bach s attempting fo testify as to what the law is to the jury
L.ack of foundation Assumes facis, assumes the law J will sustain
DA lack of foundation hearsay overruled
Da obiection overruled
DA objection relevance and privilege sustained

Tape Counter; 6585 P request PX 23
DA need to address evidentiary issues
P no right of confidentiality; are public records
J - proceed to lay some foundation
J objection is premature
Da asking for hearing outside presence of jury
Jury is excused 1:35

Tape Counter 65896 Da - p is going to try to attempt to X W to introduce letters | wrote to PA when |
represented Fltzgerald and MclLean in criminal actions
are privileged information
No way my letters to seftle are not relevant
He will not be able to authenticate
Not reievant peice of evidence
J Rule 502 lawyer client privilege
408 offer {0 setfle
P -no such thing
ls irreleant to this case

Tape Counter: 5843 PA - do you have the benefit of idaho Constitution Article 1 Sec 22
J have read it; not memrized it
Dont have it here at the bench
I have right to have investigation documentation
Almost a discovery provision
three letters for date Nov 3, 16, 22 2000

Tape Counter: 7072 408 only pertains to civil prodeeding
Is prelude to other affidavits in Fitzgerald case
There is no privilege

Tape Counter: 7183 Da - have hard time remembering whre conspiracy comes in
Court needs to start weeding out relevant stuff from irrelevant stuff
He is attempting to call me as a witness so he can disqualify me

Tape Counter: 7254 P know | warned the court against letting Woelk try this case in front of a jury
Should not be prejudiced

Tape Counter: 7315 J not privileged communication when send to prosecutor
_ Tape ends 7358 GOOB5Y
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Selected ltems

Tape Counter: 1 J reads from law book
Don't think any of those exceptions apply
Dont think 408 protects it
Da think is irrelevant - nothing establihes that MS. Miller could be liable
Mave serious dobts as to whether or not this witness can authenticate it
Will grant Motion

Tape Counter: 48 P has the court read these letters
Ask the court to read the next to the last paragraph
P read page 2
Da are you going to let him read part of the letter
4 - it can be part of the record
P reads

Tape Counter. 120 P | have ? about this claim
That is conversion, | am entifled
J - there is no showing that that would make Miller liable for the money
She has contained it
She has control of it
DA - where does it say

Tape Counter; 169 At this point you haven't put any kind of foundation
P haven't laid foundation yet
J as long as you don't tried to put them in to evidence
DA - why are we [itigating this $15,000
| think the conversion is an issue in this case
This court can take judicial notice that it has $15000 in it;s account
J | haven't researched those files
DA - you can take judicial notice
J - maybe you can do it later
J - you can ask W what she knows about the $15,000
Am going fo grant motion in limine
Jury is recalled 1.56
Tape Counter: 278 P intro PX
P id's documents in guestion
You knew McLean was told to go and take $15000 out of Liponis accbunt
DA objects A&A sustained

Tape Counter: 576 P continues
You have kept yourself deliberatelyignorant to justify stealing thsese properties
W - Harris was the agent
[ beleive the information about that account were in the origianl packet that | gave Mr.
Harris at our original meeting
You were going to take all the interest in all 86 acres
Who were going to take theother properties
Drawkife Dr Liponis ad paid
Moved to strike non responsive
Peacock Lane property

H
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Selected ltems

P requests PX 27
Entire First Amended Complaint
DA obiecis sustained

November 15 2000 was Fitzgerald living with you
DA objects relevance overruled

Remember one time Jack coming over to my house
He had just stolen $15,000 from me

DA relevance overruled

You knew a warrant for his arrest had gone out

Did you harbor Mr, Mclean untl the next Monday
DA confused - don't see P on stand right now

J is not evidence

In PX 23 supplemental affidavit of Harris filed Nov 17, 2000
On Woelk's letterhead

DA A&A sustained

DA A&A she said she's never seen it

P argues overruled

DA calls for specutation hypotheticat ?

P non responsive

W - you hypathatical does not match this situation
DA objects argumentative susptained

DA obiects argumentative sustained

Da argumentative sustained

P move to strike sustained

Look at next 7 pages

HAve not seen affd of Galen Woelk no
Have seen Articles of Incorporation
Assumed Business Name

Did you ever put me on notice to idemnify you or to hold you harmless
{ those were before the October 13, 1987 settlement

DA objection document speaks for itself  sustained

Mr. Harris took care of all the paperwork for me

User: PHYLLIS

Ask affd of MR. Woelk be marked separately and that thay be marked as supsection

DA objects foundations

PX 23 A has been marked and moved for admtsslon
DAB has no chjectin

Will be admitted

Da objects argumentative sustained

Didn't you know you had to file a Quiet Tifle action

| didn't think you owned the land

Harris filed a lawsuit in 2001

GUGES3
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Selected liems

P requesis PX 68-76

That is my sighature

Did you ever send Bach a copy of your deed

Offer exhibit

DA already stipulated to it

J if already admitted no point in offering it again

DA reads list of exhibits stipulated fo that missed this morning

DAB no objection ADMITTED

P offering PX 76

DA argues that it is incomplete wuthout the Flndmgs that go along with it

Judge reads’letter from juror

Wanis to know difference between with or without prejudice
Jinstruction 4 7 for witness would ask

This appears to be question for the Judge

Probably will be covered in final ;ﬂstructtons

P continues

This is triple marked exhibit

DA objects no foundation sustained
Recess 2:51

Jury'is recailed 3:11 N

J preliminary matter Can start tomorrow at 8:00

P continues

PX 28 b sub exhibit E

DA If could go one at a time, perhaps would stipulaie to

P would normally accept but want to proceed the way | am

J how many exhibits

m mr. Woelk does not want the jury to see this

P will stipuiate that hoth of the exhibits in their entirety come in
| offered these and.he.objected

‘User: PHYLLIS

DA these two exhibits have 25 documents each | told-him 1- would stipulaté to most of then

D they can come is as one exhibit

FPX B (e) 4 typed pages

Seems to be recreation

Mave to strike  sustained

Says Targhee Powder Emportum on the top

Did you call Bach and ask him to stop using the name TPE
Dld you take to any attorney and say answer this letter
Move to strike nonresposive sustained

P offers them

DA objects self serving statement; doesn't mean it goes o the truth  sustained

It gave you notice of his legal position
Ask this be received strictly for the legal position
DA same objection sustained

N AV VAl il
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Selected Hems

Tape Counter: 2314 2 page letter dated Jan 10, 2001 Admitted as L.
Addressedio Roger Wright by Alva Harris
? are very specific
Was Harris atforney on that date yes
Did you authoriaze or approve that letter
Move to strike as non responsive sustained
Did not receive this letter
Did you review this lefter - don't remember seing this letier no
Did you review that letter with Harris in that action beofre it was offered
No it is a defendan't exhibit
Did you refute that letter being sent - don't recall

Tape Counter: 2445 DX M admitted May 16,
DA will stipulate to that  ADMITTED
B intro 28A{1)
DA stipuiate ADMITTED

Tape Counter: 2670 P PX 26B(2)
W - don't recall seeing this
Did you go over this exhibit with your attorneys - no
DA A&A
DA 7 has been answered Bach hasn't met foundational requirements
Did Bah ever discuss with you his expectation that there was enopgh money in California
to pay almost all his assets
DA relevance sustaining
P not talking about that document
Did you find out from Dawson money from Chap 13 bankruptcy
You never discussed that subject with either of the Dawson's

Tape Counter: 3000 Have you seen those four pages before (PX 26B(3))
P offers PX
DA object insufficient foundation sustained\Cral agreement as to Bach putting in front
metalgate
Making improvemenis
Only spaceyou were fo be give was aiong northern boundary
Agreed terminable condition
Move to strike as non responsive
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Selected Hems

Six pgaes in handwriting - )\6 pages

Wanis marked as 26A(2)

Wants 26A(3) marked

ts that handwriting yours

[ think these are things that were taken from my house

Moves fo strike sustianed

Da objects arumentative overruled

Don't Recall writing some of these things

These same documents were filed in Federal District Court

Youi filed an Affidavit ciaiming the were stolen

You were upset because Lowery would not press criminal charges
They wer so pristine it's hard {o beleive they were in my trash can
How do you knos that it's you

DA improper impeachment overruled need to make ob jection before she answers
DOn't beleive the whole page is about John N Bach

Did you make these knotes after talking to Roy Mouiton
DA no objc ADMITTED

PA intro PX 26A(3)

No objection ADMITTED

Move to striike as non=responsive

Cost of building a house for you and Bach

DA objects front 80 acres overruled say it again

Wrote down somethings for building a house - not for you or me
DA continue objection to relevance overruling

Did you attempt to buy the 80 acres from the Harrops, they refused
Was that offer made through Mr. HomerP offers exhibits

Da objects improper impeachmant

J excuses jury 4:01

Pintros PX 98A 96 B

Being offered for limited issue of impeachment

DA - improper impeachmen

P rasponds all goes to impeachment

1 yes she did write it down

2 did make offer of $80,000

These documenis do impeach that

That negates that testimony and puther credibiltiy further at issue
SHe has been evasive, she has bean non responsive
J she admitted she offered to buy 80 acres

she diagramed to buy a house

This is going to impeach her

You may attempt to impeach her

00658
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Selected items

P?

did you walk the 80 acres

placed stakes where could build a house

did you receive frm Bach as assignment to purchase
DA 7 is somewhat confusing

Not sure these two go together

J have heard enough

They are not inconsistent with anything she has said

They should have been disclosed beforehand

Jury is recalled 4:12

three 7 ‘

in 1986 as to front 80 acres of Harrops - did you walk the front acres with Bach

Do remember putting possible places to put house

Did you walk that property and put stakes

Yes

Did you go with Bach o Health Dept to apply for septic tank permit - no

Did you go to kaufman's to get bid to build road to build house

Got an estimate fo build a road

J not offeing? no

J - if we're not going to have 98 A admitted, what is the purpose of having her testify about
it

Sustained

Assignment of rights

Went to Homer make offer on front 80 acres

On the day we walked the property we talked about the ex-wife's Cahp 13 bankrupicy
Move to sirike as non responsive

I year 2000, did you give Back naotice to vacate or remove from property
Da objects relevancy sustained

DA obiects sustained

Da objection sustained

DA objects sustained

Did Ole Olesen drive on {o property in you rvehicle

You removed yousseif from Olesen for last 40 days

DA objects relevance sustained

DA objects relevance overruled

DA retevance sustained

DA relevance overruled no

Did talk to Cindy McCracken and tell her she was on my witness list
Told John Letham he was on your witness list

DA argumentative overruled

did you underiake any action to legally obtain a prelimianry injunction no
Howed many actins filed against Bah in 2001

Move to strike as non responsive overruie in the interest of time

Order to maintian status guo

Move to strike as non responsive overruted
Mnve tn strike SN
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Selected Items

Pintro PX 1,2,3 already ADMITTED
Da will just save 7 of W for direct

P calls w -3 Cindy Mitler
Clerk swears in W -3

They said you stole money and used women
Names of friends

Mary gives gestures or signs - very derrogatory - puts her middie finger up
Damaged fences

Da objects leading

DA objects sustained

DA objects overruled

DA leading sustained

Jury is excused

Recess 4:54

End of tape 10 6125

Tape 11 June 13, 2003

Jury is recalied 8:05

J recalis case; all jurors are present

P continues questioning of W -3 Cindy Miiler

DA objects A&A J ask your question before the withess answers
Barbed wire gate

DA leading sustained

More than one instance where the Barbed wire gate was left open
DA leading sustained

Da leading overruled

P requests PX 32 B, 43, 44, 46-55

W ids PX 42

DA leading sustained

Phctos cover year 2000

PX 54 1-22

Taken before 42 series

DA objects foundation overruted

P am prepared to go through each one of these photographs
DA - ali these photographs are all cumuiative

J - which one are thay cumutative with

DA - basically they are just photos of hs property
DA - no bjection will stipulate to therm coming in
PX 54 will be admitted

P-PX42 (Actually was 43)

DA wil stipulate {o admission

SRV AY AN S
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Selected items

PX 44

DA stipuiate to those

Photos of damage of Sept 12 and 13 2000

These were taken after Bach's return from California
Depict damage that was left after Fistzgeraid and Miiler
J will ADMIT 44

Repair of damages

DA objection nos responsive  sustained

DA objection leading sustained

Da cbjection leading overruled

DA leading removed

Da leading overruled

DA assumes facts not in evidence  J sustained ask her what she saw

P intro PX 28

Which raid - after the wedding
DA leading sustained

Da leading overruied

Did not see them done

PX 53 1-28

Da will stipulate to thosa to move things along
Now back to sequence

DA leading sustained

DA hearsay sustained

DA objects calls for hearsay sustanied

DA objects leading sustained

Da objection hearsay move to sirike  sustained
P defauit already entered

admissions are attributed to principle

DA - untrue theory, no establishment of admissions or of agency

J only if establishment of Lyle as agent of Miller

Objection sustianed

DA move to strike  overruled

DA Jeading sustained s
Beiieve Lyle returned camp trailer, white horse trailer, gray pickup and white pickup
Let trailer drop from about 4 fest up

Bob Fitzgerald as there

Lyle came with wrecker within inch or two from ramming my vehicle

he told me o get my fing vehcite out of the way

DA object to any further testimony with regards to relevance overruled
DA hearsay sustained

| was very frightened, very scared

DA objects sustained

My ? was what fears concemned her J was not

[P ey
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Selected items

Tape Counter: 1212 Went to Lyle's place of business
PX 32B 1-26
Wid's
. DA moves to strike - non responsive overruled
W ids each picture

Tape Countar: 1547 P offers 32 B
DA foundation and relevancy
DB no objection ADMITTED
DA objects leading sustained
Tape Counter: 1590 Located Dodge pickup and Camry tast night at Shauna Crandall's

DA objects relevancy overniled
DA objects relevancy overruled
" DA objects hearsay susiained
Da obiects hearsay  overruled

Tape Counier: 1784 Lyle's initital response to attempt to get vehicles back
' DA objects - foundation overruled
DA hearsay overruled
He said Kathy Miller had requested that they be towed from the $110 foot strip
DA same objection sustained on leading

Tape Counter: 1846 Miller's vehicle left at Lyle's Ford Expedition left for 3 or 4 days

DA leading sustained

Da relevancy sustained

DA objection overruled

Da objects relevancy

J if that's where you're going with it, I'll overrule the objection

DA continue to object on relevancy

J - has nothing to do with Clndy McCracken so will sustain objaction
Tape Counter: 1850 Miller and Otesen talking to Cindy McCracken

They appeared fo be waiting for me to leave

DA objects -ieading sustained
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Selected ltems

Talking to Ken Price

DA lack of foundation sustained

DA leading move to strike  overruled
Olesen was in blue FOrd ickup and Fitagerald was on passenger side and they blocked us
goingout on to the road

DA objects overruled

DA objects calls for hearsay sustained
DA non responsive sustained

DA leading sustained

Da relevance sustained

DA obiection calls for hearsay sustained
DA objection Leading sustained

DA assumes facts not in evidence sustained
DA objects - non responsive sustained

DA obiecis leading sustained

DA objects leading sustained

Da leading move fo sirike

DA - going to lead, I'm going to abject, you'li sustain and she'li know what he wants her to
say

J explains "leading"

DA lack of foundation overruled

DA leading sustained

DA non responsive overruled

DA foundation, speculation sustained

DA same objection sustained on foundation
DA objection hearsay sustained

DA objection leading overruled

Da objects relevancy sustained

DA objection relevancy

DA relevancy sustained

March 24 this year Sunday

Riichie's left approx 8:30 9:00

Vistied approx 45 minutes with fandlord and son
Recess 9:31

Reconvene 9:45

Ask witness to speak up

Telephone call to Mr. B ach on phone close to an hour
Sheriff came and knocked on ouiside wall of bedroom
Went down to property

the barn was entirely engulfed in flames

f rode with the sheriff; Bach was still getting his clothes
P intros PX 81, 49 aiready admitied

DA stipulate {o admission of PX 50 1-12

Consturction of hoyse and barn

50 will be ADMITTED
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Page 34 of 50 Case; CV-2002-0000208
John Nicholas Bach vs. Katherine Miller, etal.

Selected Htems

Tape Counter: 2860 Progress on house
Offers PX 51
Da not relevant
DB defer to Woelk
ADMITTED

Tape Counter: 2898 View from house
Could see Ms. Miller's house
Stayed out there most of the day
Joined by friends of ours
Arrived early mormning 9:30 10:00

Tape Counter: 2994 Flre chief Henry
DA objects relevance sustained
DA sam sustained
DA same sustained
Da same sustained
DA relevance susiained
DA relevance sustained
Jury is excued 9:56

Tape Counter: 3045 P -If court is sustaining relevancy, am surprised it is not refevant
My pieadings have placed this throughiy in evidence
Incorporated First amended Complaint
Testimony was of threat by Olesen and Fitzgerald to burn that barn
No motion was made for more definate statement
Had alleged punative damages of $5,000,000 and no one objected
Intending to make that part of the aiready stiputated to First Amended Complaint
Tere is no dounbt that ¢ can testify to what | heard Blake Lylw and Olesen's trhest and
Fitzgeriad's threat
Loss of damages from those threats

Tape Counter: 3167 DA not remember and reference in FAC
Not relevant
Rule 403 wili allow to teli Bach this evidence isn't going to come in
Is attempt ip misiead jury

Tape Counter: 3208 P wants Exhibit 21
DB defer to Woelk
Tape Counter: 3271 Page 6 C reads

Don't see need to amend my pleading
If 1 do, ask for time to amend

Tape Counter: 3338 Torts committed after SSept 27,2002 is outside scope of pleadings and outside the scope
of issues to be trtted in this case
Such evidence is irrelevant and immaterial
Undue prejudice to defendant to have to defend against charges not given notice of

GOGHRRE
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John Nicholas Bach vs, Katherine Miller, etai.

Selectad ltams

Tape Counter: 3393 P inclusion
J not suggest anythin; it may be but not gong to be in this lawsuit
| supplied those; set forth damages
Is the court saying that is insufficient notice
J-yeslam
dnager and threat starts at the beginning of an act, can be contiuned
Tape Counter: 3472 If you can prove that a match was lit in Sept 2002 and it too! 6 months to burn, that's quite
a feat
Have made ruling on this issue
Jury inreturned  10:07

Tape Counter: 3500 P's 48 sonstruction of the barn
Offers 49 Already ADMITTED
Living in Alice Sessions apartment
DA objects relevance, hearsay sustained
Da leading sustained
DA leading foundation sustained
DA leading, hearsay P thaf's what 403, 404 allow
DA ratevancy as well
J sustained on lack of relevance
DA same objection sustained oh lack of relevance
P assume if ask about Clesen, answer will be the same  correct

Tape Counter: 3762 Christmas party - dead horse
DA objection relevancy sustained
DA same objaction
J hearing outside jury
Jury is excused 10115
Tape Counter: 3800 J where are we gong with this dead horse
P -was pled in FAC
August 13,14 hearings
Starting to lay foundation both in o deciphering cause of death
J - how does relate to Miller and bRoughton
Fitzgerald poisoned the horse
J you saw him P no

Tape Counter 3869 DA - same objections
Looked at counts, don't see any counts
gth count - doesn't say livestock
Would set forth request that it be incorporated was denied
Cannot base an inferential evidence
No evidence of dead horse; ho discovery

Tape Counter: 3968 DB noopinion
Defer to Woelk
Tape Counter: 3988 P incorprate al paragraphs of allegation

Para b, page 10
The horse issue is there; if was raised
P's 81 1-19 are photos relative o the death of that horse
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J reads paragraph Guess yo've got that in the pleadings

DA no discovery

How will we even know that horse was poisoned
P - have listed withesses

J - you're going to be done wth your case on Monday
P - going to try

DA - No expert withesses have been disclosed
P disciose in timely manner

P gave Woeik additional 40 days

Intent to cali one or both of those expert witness
Francie Tritka; Jane Weins

P - But those weren't the pnly witnesses

DA - Tritka is listed

J - think expert has been disclose

DA would like court to look at Discovery request
Asked for damages

Request no. 14

User: PHYLLIS

J - think entered order requiring Bach to provide copies; if not in that pile,ancther issue

Da will continueto object to Miller's theories about how horse poisonad

J will have to wait unti 7 asked

DA milier's own testimony can't be qualified as expert
Says "[;m somewhat acquainted with horses."

"tJsed to live on a ranch” "My husband ran the ranch/"
J - will decide on qualifications of withess

Jury is recalled 10:30

P continues

300-350 head of brood mares

DA objects foundation sustained

DA obejects  leading sustained

Da objects leading sustained

DA 7?7 is objeted to  susiained

Da foundation sustained

P ask court to determine foundation has been laid
J - is inadegquate to answer the guestion asked
DA objects sustained

Da same objection sustained

horse fed winter 2001-2002

where was source of hay froni gate
where in relation was dead horse found
DA - foundatin sustained

DA feading overruled

DA leading sustained

DA foundation sustained

FQotprints leading from road {o horse

OO ey 8
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Selected liems

PX 66 1-14

DA gbjectin leading sustained

Footprints around horse

Anything unusual about printsin the snow
DA objects leading. overruled

Lead from road over fence to horse

DA ohjection leading sustained

Don't beleive another set of prints leading back to raod don't beleive so
Offers ex

DA objects no proof they are what they say they are; they could be staged
Offers

66 ADMITTED

DA objects relevance sustained

DA relevance sustained

Da relevance sustained

DA foundation susiained

DA same foundation sustained

DA relevance sustained

DA foundation sustained

Da teading sustained

DA leading overruled

DA foundation overruled

DA non responsive susiained

DA objection relevance, foundation sustined

DA begins X

Dou you own land - no

pay rent

P irrelevant and immaterial

DA sh'e talkin about ail the horses she has on the properly  cverrule
P obiects overrule

J not sure talking about same exhibit

Never have pariies out there no

have people over yes

Sleep out there on one occasion

Grow hay out there  cuts depend on sub

No cut since 1899

P objects vague, sustained as to time frame

P objection time frame, propertues overruled

SHe came out inthe summer

SHe could put her horses out there in the summer

Have never placed one of my vehicles in fromnt of the easment stip
DA requests DX WW

Lannes
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Tape Counter:

Tape Counter:

Tape Counter:

Tape Counter:

Tape Counter,

Tape Counter:

Tape Counlier.
Tape Counter:

5390

5484

5644

5760

5915

6036

6154
8155

Seventh Judicial District - Teton County
Minutes Report
Case: CV-2002-0000208
John Nicholas Bach vs, Katherine Miller, etal.

Selected Items

P asked and answered sustianed

P stipulated date on picture is accurate although we don't know
Not a corral; is fenced in area so horses couldn't get to the hay
P - argumentaive; assumes facts not in evidence

J - going to have to tay more foundation sustained

Fanced in area

right next to entrance gate

DA A8A, assumes facts overruled

Did not put there to help obstruct entrance

P A&A overruled

Didn't need residential permit

No water, no electiricty

At sme point on time, going to try to five in it

P irrelevant, immaterial, improper X sustained
P A&A overruled

P same cbjection, ovetruled

Did you beleive he owned the entire easement sirip
P obiection argumentative sustained

Never locked gates in front of easement

P hearsay sustained

Lived with Bach full ime since 99

idaho residence

P objection irrefevant and immaterial sustained
P objection irrelevant  overruled

How many days did P spend in Ca this year
How many days lastyear 30

He goes back off and on

2001

P obiects - irrelevant overruled

1999 criminal case

P cbjects relevance overruled

Recently in criminal action

P objects relevance overruled

p objects relevance sustained

p objects irrelevant overruled

Move {0 strike sustained

P objects misstates testimony sustained

P objects irrelevant; overruled
Paralegal services

P obiects relevance overruled

How many lawsuits filed in Teton COunty in last years 56
objection to withess leading

overruled, objection noted

GUOGES
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Tape Counter

Tape Counter

Tape Counter

Tape Counter

Tape Counter

Tape Counter

Tape Counier

Tape Counter

. 6208

16313

16376

. BAB4

1 6590

18700

6822

5926

Seventh Judicial District - Teton County © User PHYLLIS
Minutes Report '
Case: CV-2002-0000208
John Nicholas Bach vs. Katherine Miller, etal.

Selecied ltems

Damages to vehicles

white horse trailer

first one

F objects vagu overriied

4 hours stock traiter

P obejction relevance J could he she doesn't know

P objection lask of rpoper foundatione not covered on direct overrules
P objecis sustained ‘

J istere a title document on a horse traiter mentioned in this law suit
J ohjectic is sustained

Second horse trailer

Objection, lack or foundation, irreivant  pverruled

P objection sustained

Picture showingEasment sirip

Has P ever signed property over 1o you

P objects irrelevant

P ohjects assumes facts not in evidence overruled

Chiartift ride in 1999

did you take notes - put notes together after that

Not real sure exact date

Didr't you tell them Bach had been keeping a daily log on client

didn't tell you had a retirement accountyou wouldn't telt John about because you were
afraid he would fake it

Skis

P objects irrelevant overruled

P irrelevant and lack of foundation J where going?

DA just refiabilly, impeachment

No actually resigned

Just happen to remember

Objection misstates testimony, compund, complex  sustained on compound complex
Obijectin argumentative overruled

W - don't recall specific dates

Don't always take notes

Da argumentative and irrelevant overruled

Never seen Bach follow client around

Didr't Lyle tell you you could get those trucks backonce you paid the impound fee
We didn't have them towed

Da refars to DX Ww

Can't tell if they are blocking the strip

P objection lack of foundation vague overruied

Don't reacll Back living in storage shed

Tape 11 ends 6938
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Tape Counter:

Tape Counter:

Tape Counter:

Tape Counter:

Tape Counter:

49

111

121

189

Seventh Judicial District - Teton County
Minutes Report
Case: CV-2002-0000208
John Nicholas Bach vs. Katherine Miller, etal.

Selected items

LLeave horse on ground over 4 months

P sustained on which horse

Da explains

J overruled

P objects irrelevant immaterial overruled

Footprints in the show

Prosecution

P objects overruled

P objects A&A 4dthtime sustained
horse visible from the road - not very much
P aske Da be ihstructed

P never testified he was biocking the horse

Has that parcel ever been blocked

DBno?

P redirect

Lyle blocked entrance to that strip

ALj four tires were flat; one popped off rim; pole wedged betwean vehicles
DA leading sustained

DA leading sustained

Present job  financial manager

Da objects relevance sustained

Da relevance beyond scope  sustained

Da objection leading  sustained

DA beyond scope sustained

Da teading beyond scope

P he opened this door sustained

Da relevancy beyend scope  sustained on scope

DA beyond scope  sustained

DA same objection sustained

Could use caretakers room to sleep in

DA relevance sustained

Done anything to damage property

Done anyihing o reduce hay crop

DA objection foundation

DA leading sustained

Da foundation overruled

Da objection foundation beyond the scope  overruled
Da object to foundation still J will sustain from point of objection
J go anhother direction

DA leading beyond scope J not going fo let reopen on water
DA objection foundation sustained

AT AN ANARY,
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Selected ltems

Tape Counter: 386 P calls himself  11:33
P wiit not swear
J gives oath of affirmation
P limit to question and answer
J - will be overly burdensome to ask question and then give answer
P move to strike

Tape Counter: 453 General background
Da obejcts foundatin  overruled
Da same objection sustained
DA smae objection sustained J if any instructions need to be given, 1 will give
DA foundatin  J - not entirely accurate
Move on to another area

Tape Counter: 764 Involved in cases in Utah Nevada Oregaon Washington D.C. Texas
Considered trial advocate
Perosnai injury, federal civil rights, wrongiul termination
When you turn your legal talent against hgh public officials, there is a lot of political
backlash
Tape Counter: 859 Back log of cases
Began to realize my health was failing,
could not give proper service to clients
Tried to give resignation to California Bar
Want to go back o being ahuman being
Had some fabulous results

Tape Counter: 991 Arrived in Driggs in 1986
Came back again in 1891
Did not write check
Signed contract
Compiete patdown search
Jury is excused
Recess 11:58

Tape Counter: 1128 Reconvene 1:.02
Jury is recalled
P resumes testimony
DA object relevance issues J in interest of time will sustain objection
Came to Teton Valiey in May 1992

oy’
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Case: CV-2002-0000208
John Nicholas Bach vs. Katherine Miller, etal.
Selected items

Targhee Powder Emporium Utld

P reguests 8, 9, 10, 118,12, 13

P requests 4 - BA

Px copy of Court Deed

PX 8 Warranty Deed fro m Layne and Cindy Price
P offers No objec ADMITTED

PX 10 American Realty West W ids

offers PX 10 no objection ADMITTED

PX Chandler Insurance Packet shows there is motgagee TPE Ultd
Offers PX 9 Ne Objetion ADMITTED

Tried to have bed and breakiast

Then tried to have exclusive Sportsmens' Lodge

Started residing There on a seasonal basis on September 16, 1892
Was there a minimum of 20 some times in 1993

Maintained California license

DA objects relevance sustained

Forming a Trust for her

Da objects hearsay sustained

DA objects nearsay sustained

DA objects foundation overruled

Da continue to object foundation and hearsay overruledDA objects overruled
Offers PX &

DA objects beleive is hearsay , proper foundation  J wil ADMITTED
PX 6

DA objects to reading from document not in evidence overruled
Accepted as standing to represent trust as asighee

DA ldaho Uniform Custodial Trust Act; invalid

4 want to voir dire withess

DA want side bar

J will admit assignment document; not admit letter to Judge Shindurling
DA 68-1307 says must be registered

J can submit proposed instruction

inadmissabie letter to Judge wiit be 6 B

PX 8A

Moves admit PX 12

No objection ADMITTED

PX 6A

DA objects

P offers 6A

self serving, unreliable, unnotarized

Doesn't comply with 6581

P - others parties have no standing fo #

J think is admissable you can submit a propsed instruction
ADMITTED

Da it's not hearsay J it is hearsay but comes with legal signficance

o e T e B Y
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Minutes Report
Case: CV-2002-0000208
John Nicholas Bach vs. Katheting Mifler, etal.

Selected items

PX 14 and 15

P requests PX 15, 164,77, 18, 18A 18 B
Offers

Wani 12, 6A | 8, 9 submifted fo jury

DA objects sustained

DA objects relevance sustained

Meclean pleaded with me te let him join | with me on some property
Da wil stipulate for any deeds to these properties

P talking now about Drawknife and Peacock

PX 18, 16A

DA OBjects J let's take one at a time

J is there a deed to the Peacock or Drawkinfe property
P16

DA will wtipulate to PX 16 ADMITTED

PX 16A notice of Assignemnt of all rights Liponis, Mclearn TPE itd - Drawknife
DA objects as hearsay ADMITTED

Offers 18 No Ojection ADMITTED

PX 18 A

Offers no objection  ADMITTED

18B joint venture agreement

no objection ADMITTED

DA think last comment misstates the evikdence

Offer 18 B

no objection ADMITTED

P request 18D and 19

1993 offer to Harrops from Wright Law Ofﬁce

DA objects relevance overruled

DA objects hearsay relevance sustained

Miller came by to see 160 acres

{ had totai possession of 160 acres

had Piad $5000 cash of my own money

Also took to see 13.2 acres John J Stewart

Drawknife property

Peacock Property

Took her to see 5 acre parce! in 2 Subdivision just of 250 that had been sold by MclLean ta

Mark Liponis

She asked me how much he had paid

PX 17 Copy of Warraniy Deed 08/15/94

This is the property | showed to Milfer

She said she wanted to buy some large acreage
Particularly lkied back 20

| had other prospects that wanted to buy the back 40
Offers PX 17

DA no relevant sustained

O
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Selected ltems

Tape Counter: 2950 Up to end of 94 receiving calls aimost every night from D
DA a&A sustained
Gave name of tw attorneys she had talked to
Said she did not want name with TPE
said Diana was interestd in purchasing the front 80 acres

Tape Counter: 3100 D professed some fealings for me; said wanted to have a relationship with me
Discussed ldaho is common law marriage state
DA objects sustained
cinversed and exchanged calls
Sent he a proposal - if you want in on thise, here are my terms
Want this as part of prenuptial agreement
Said not o use term Pre-nuptual
Tave Counter 2187 Indicated to her that this was 1o be the first step of many
at a loss to understand what as happening
DA relevance sustained
Da relevance sustained
J - let's mave to exchange of money
DA relevance susiained
Tape Counter; 3236 She dropped off check for $110,000 to Wright Law Office
Did all contact by phone and by fax as directed by Kathy Miller
Escrow closed Dec 31, 1994
Miller got back 40 acres
TPE got the 40 acres to the east of that
Tape Counier: 3318 When | got back, Milter was still in the house as was her daughter Christy™
DA relevance sustained
Da Relevance sustained
Tape Counter, 3358 Around 10 March 95,
: changed fax to Targhee Powder Emporium
DA irrelevant and immaterial sustained

Tape Coﬂnter: 3424 June 1995 complete office had been-set-up-in-the basement...

Da relevance ovearruled

Set up two separate lines

Could run Midas shop in Michigan
Found out she was intercepting my calls

Tapsa Counter: 3474 J canyyou tell us about the $10000 check
Offer 11 B utility bl and statements
no objection 118 ADMITTED
Tape Counter: 3542 Liponis Emporium TRust Account not trus Trust account
Da relevance
Mclean saw the check
DA cbjects hearsay

GOOBYZ
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Selected items

Tape Counter: 3595 ot served with Summons and Subpoena
CV 85-047
Showed to Miller
Milter got notce identical compiaint was waiting for her back in Michigan
Totd her considered it a bogus lawsuit
Harrops had misstated to safient conditions
Front portion were not wetland
Entire 80 acres couid not be subdivided
Tape Counter: 3710 Firt 7 Herndon asked was what was TPE Inc
Were security interests
‘ Kept Miller constantly informedof everything that was filed or faxed in that case
Tape Counter: 3761 Told me she wanted to buy the front 80 acres
Da - want to object to any comment about front 80 acres
J 0 isn't your testimony going fo be cumulative
J will give 5 minutes to discuss thefront 80 acres 2:16
Tape Counter: 3822 PA request 24, 24 B, 24 C
DA is using to refreh memory” documents are not admissable
Miller asked for Assignment of 6 month tenancy renewable
Then walked the property with three of her friends
Drew a schematic drawing and bought stakes
| had sole possession of all the property
Tape Counter; 3924 Went with her to District 7 Health Dept
Said wanted evrything put in her name to keep from ex-wife
Milier broke down the cost of building this house
ALl of these filed in OV 95-047
She said fet's put alf this in her name
" can take care of itand | can take care of you"
Tape Counter: 4060 She was going to offer Harrops $80000
DA objects sustained
Darelevance sustgined
Same obejction to the rest of the 80 acres
That case settled in mid 1998 upon direction of Kathy Miller
Tape Counter: 4079 Gave limited assignment of 80 acres to Miller
For almost the next year, nothing happened on that settiement
Took motion by me to get hings moving Had not been reduced to formal written document
Tape Counter: 4141 Relationship had shified significantly
Terminated relationshop July 4, 1697
Da object rievancy overruled
Tape Counter: 4176 J - now go fo October of 97
Submitted offer to Miller
; Da relevance sustained
i Da relevance let's not talk about dogs and AManda
: P - is significant because Miller was gong through house and documents

GOOGYS
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Page 46 of 50 Case: CV-2002-0000208
John Nicholas Bach vs. Katherine Miller, etal.

Selected ltems

Tape Counter; 4263 Call from Ms. Milier saying want to get back with you
Fwill take care of you
i know what we can do with the back 40 acres
We had discussed that she wanted me to put and sign whatever put before me
Can't have my children know about it, parents know about
Please John just sign the settlement agreement and  will fake care of you
Tape Counter: 4343 Fantasy letfer as from me fo her
W enter in fo that partnership
Had settlement agreesment that had been kept from me since January 3
Told both of the no
Tape Counter; 4424 Told IRS had leined the house
DA objection hearsay
J sustained as far as anything Homer said
Told both of them everything about that bankruptey
Main assets in that bankrupicy were my California properties

Tape Counter: 4482 Miller had taken me to Pocatello io file Chap 13
Knew she had been named as creditor
Recess 2:34

Tape Counter: 4522 Reconvene 2:58

J recalls case Will begin again Monday at 9:00 and got to 5:00
Will take untit Wednesday o put on case
Doing best to have evidence on by Friday

Tape Counter: 4606 P continues PX 13(2), (3), (4)
Faxed o Alva Harris with attached notice to buyers
Have received back 13 (4} envelope from Harris
Offers all three
DA what offering
Stip to 13 (4)
object to 13 (2)
13-4 ADMITTED
13 -2
Move to strike testimony as to Alva Harris being agent
Sustain to 13-2 and 13-3 not admitied
Offers Da Bach missiated testimony
Strike the testimony
will admit exhibit
20 ADMITTED
Tape Counter: 4819 Assignemnt offers in 22 Dand 22 L
: Want marked
22 D 2 pages
2k
DA 22 D relevancy and hearsay
22 E same objection
Sustain objection

600674
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John Nicholas Bach vs. Katherine Miller, etal,

Seiected tems

Tape Counter: 4869 2F
DA objects hearsay
J may attempt {o lay foundation
document used by Miller in Federal Court case
Part of my official businass record
DA same objections foundation overrule
DB no
DA what is objection to hearsay J - statement by attorney
DA goes to truth

Tape Counter: 5079 PX 30 8 pages last page 9 2 97 authenticate signature
Offer for all purposes
Copy further confirmed in front of attormey
da - four objections
J what part appears 1o be altered
Page two properties and value of properties
J don't know as | see any
P tat is irue and authentic copy
J you can voir dire the withess

Tape Counter: 5219 DA third paragraph here on side ‘
objecting in that you can't read what it says and you don't have the appropriate $ amount
J - goes to weight wilt ADMIT
Up to jury to assign what ever weight they want o give it

Tape Counter. 5269 PX letter of Jan 10, 2001 fro Alva Harris to Roger Wright
Note to Kathey
Objection hearsay
offered also for impeachment of MS. Miller
DA want to know what business talking about

Tape Counter: 5333 Responds -
: Name of business
P objects irrelevant
Da Idaho Code 55 53-504 55-609
J 24 C will be admitted exception to hearsay rule statement of attorney to party

Tape Counter: 5407 Conversation of October 2
Miller said should trust her and rely on her
Da foundation sustained
Da hearsay sustained
CRiminal action against Bob Fitzgerald
Da reievance J this is not a crimanl action  sustained

Tape Counter: 5509 Thought property was endangered by criminal action
DA relevance  Sustained
P want to get documents from Clerk
Memory was | stipulated to them
Talking about the ones he took from her garbage cans
Tape Counter: 5641 Jnot 91, not 83, not 94
2 hand written shaets by Mrs. Miller
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Tape Counter; 8016

Tape Counter; 6355
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John Nicholas Bach vs. Katherine Miller, etal.

Selected Htems

P continues

Specifically indicated that she wanied to get togeter that Thanksgiving
Wasn't in any position 0 gove her what she wanted
Told her all further contacts would have to be in writing
45 days litigation in Federal district court

DA objects res judicata

That is closed not o be cited

J been overruled

No mandatory counter claim

Da best evidence J sustained on that

Da objectin hearsay . foundation is inadequate

P haven't finished yet

DA same objection

December year 2000

in PocatelloDa best evidence then

overruled

Not only was no basis for settlement
DA - foundation best evidence hearsay
J think i comes in, your client was there

She had not and would not breech any of the commitments she had made

Wil sustain what Judge Winmill said

He's hot an agent or attomey of D

Were to protect not only my interest but also the interest MS. Miller had in the back 40
Had number of raids - confirmed some of the actin directed agalinst myself

Saw Fitzgerald set his own field afire

Da foundation sustained

P ofer as to my frame of mind

Da object fo offering for a limited purpose

Allow for limited purpose of Bach's state of mind; not limited-for-the truth

Fram of mind based on not only what saw but also previous discussions with Fitzgerald
personally

J - can hae continuing objection as to what Flizgerald said

Being in drug trafficking .

Concemed as to lack of protection by SO of this county and the prosecutor

DA continue to object sustained

Search warrant

Da objects sustained

Access on property by Ms, Miller

Gave to Schwartz who gave to Miler

Knew she could go on to property if she wanted to

Summer 2000, 2001

was french keyed out

Locked cut of property while horses, animais, other personal property were on the
property

CAnoTIn
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Tape Counter: 8475

Tape Counter: 8600
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Minutes Report
Case: CV-2002-0000208
Johin Nichotas Bach vs. Katherine Miiler, etal.

Selected tems

2001 case filed CV 01 059

Had no idea there was a separate corporation formed nder name of TPE
Da obiecting  sustained; documents speak for themselves

Best evidenc objection was sustained

Dismissal was made by Judge Moss

DA objects hearsay move fo strike Harris wa sclients attornay  overruied
DA hearsay

Sustained as to what Judge Moss said

Judyge Moss froze the siatus quo

objection as to what Judge Moss did

DA best evidence ovemuled

T coid ther Gt oo oo a0 mmughthe ﬁont gate e e e et e e

Raid by Bob Fitzgerald - | saw his truck
Cut the front posts; cut the gates
SO wouldn't come

Observed that it was Bob Flizgeraid with Ole Olesen and Mae Bagiey was out in front

Stayed overnight to protéct the property

there were no gates; there was ne fence

Blake lyle puad red F250 pult up to his place of business
it was at ihat time that | filed the original verified complaint
Was under tine limits

Fited lawsuit

Had Ritchie take to Taton county

Judge Moss da'd ‘

Jdge St. Clair was assigned and immiedicately sign restraining order

All parties were served :

Had to use $800 in plane fares and came back to find out hearing was delayed
Tape 12 ends 6838 ‘
Tape 13 ‘

Harris made app@drance for Miller who was. preoent inthe. courtmom

Lyle admitted

DA objects Think evidence Lyle was her agent overruled

DA same objection

J can have continued objection overruied

DA just so | can understand this was said at the preliminary injunctin hearing

-\r.,”
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Seventh Judiciat District - Teton County
Minutes Report
Case: CV-2002-0600208
John Nicholas Bach vs. Katherine Miller, etal.

Selected ltems

This Court issued Retraining Orde

In front of Judge Shindurling

After that hearing Cindy Miller and myself drove to the property
Everythime | was in court three other raids had occured on my property
Upon arrival to property, saw fow truck on property

He dropped it and dragged it

Flagged down Ronnie Fulimer

Called 911

When went across the street to Roger kaufmans, Lyle and Fltzgerald left
Jury is admonished

Recess 3:58

Tape 275

GOGG73
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