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Supreme Court No. 31716/31717
Teton County No. CV 02~208

John N. Bach
Plaintiff/Appellant
VS
Alva Harris, et. al.
Defendants/ Respondents

John N. Bach
Plaintiff/Respondent
Vs
Alva Harris, et. al.
Defendants/Appellants

and

Katherine Miller et. al.
Defendants

John N. Bach, Pro Se
P.0. Box 101
Driggs, Idaho 83422

Alva A Harris, Esq.
P.O. Box 479
Shelley, Idaho 83274
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il ED IN CHAMBERS
at Idaho Falls
Bonneville County .
Honoral/?Z Richard T. St. Clair

Date ﬁi%wﬁ@t/7;3oaﬁ
Time lfl#ﬁﬂ

Deputy Clerk Y Wdsulhueele

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHC, IN AND FOR THE COUNTY OF TETON

JOHN N. BACH,

Plaintif¥f,

Case No. CV-02-208
Vs,

KATHERINE D. MILLER aka
KATHERINE M. MILLER, ALVA
HARRIS, Individually & dba EIGHTEENTH ORDER
SCONA, INC., JACK LEE McLEAN, ON PENDING MOTIONS
BOEB FITZGERALD, OLE OLSCN, BOB
BAGLEY & MAE BAGLEY, husband and
wife, BLAKE LYLE, Individually
and dba GRAND TOWING, GALEN
WOELK and CODY RUNYAN,
Individually & dba RUNYAN &
WOELK, ANN-TOY RBROUGHTON, WAYNE
DAWSON, MARK LIPONIS, EARL
HAMLIN, STAN NICKELL, BRET HILL
& DEENA R. HILL, and DOES 1
through 30, Inclusive,

Defendants.

I. INTRODUCTION
Pending before the Court is plaintiff John Bach’s ex parte
motion to stay proceedings until September 22, 2003. The motion
was filed on September 2, 2003, but was not supported by

affidavit or legal memorandum. On September 5, 2003, defendant

EIGHTEENTH ORDER ON PENDING MOTIONS 1
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Katherine Miller filed an objection. No other party has filed
any document in support or in opposition. No party has requested
a hearing.

The Court has considered the subject motion and objection.
Foz‘the reasons hereafter stated, the plaintiff’s motion is
moot.

I3, ANALYSIS

Plaintiff Rach’s motlion seeks a stay of all proceedings in
the action until September 22, 2003, so that Bach may file a
petition for writ of mandate or alternative writ of mandate or
peremptory writ of mandate with the Idaho Supreme Court. Bach's
motion does not cite any Idaho statute or rule in the Idaho
Rules of Civil Procedure authorizing a stay. The motion cites no
case law addressing similar circumstances.

It is noted that Rule 62, T.R.C.P., governs stays pending
appeal of interlocutory orders, partial judgments or final
Judgments. However no judgments have been entered in this
action, and no appeals have been filed in this actions. Further
no security bonds have been posted by the moving party, and no
facts have been presented by the opposing party as the amount of
security necessary to obviate any prejudice resulting from a

stay.
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Having reviewed the file, this Court concludes that several
pending motions are scheduled for cral argument on September 25,
2003 and October 8, 2003. There are no motions pending for which
all parties have walved oral argument, or the Court has
concluded that oral argument should not be heard. There are no
motions for decision. Since Rule 50 and Rule 59 motions to alter
and amend findings and for new trial are pending, and no
proposed judgments under Rule 58 have been lodged with the
Court, there are no decisions to be made before September 22,
2003.

Further the Court has determined that the courtroom in
Teton County is occupied by another judge on September 25, 2003
for resolution of previocusly scheduled matters. Conservation of
Judicial resources dictates that the motions pending in this
case should all be heard in Idaho ¥alls on October 8, 2003.

Based on the foregoing, this Court conciudes that plaintiff
Bach’'s motion is moot because no orders that may affect the
éubstantial rights of any party will be entered before September
22, 2003.

III. ORDER
NOW THEREFORE, IT IS HEREBY ORDERED that plaintiff Bach'’s

motion to stay is MOOT.
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IT IS FURTHER ORDERED that all hearings previously
scheduled for September 25" are RESCHEDULED for 9:00 a.m. on
October 8, 2003 in Courtroom III at the Bonneville County
Courthouse.

IT IS FURTHER ORDERED that all moticns filed on or before
September 8, 2003, not previously noticed for hearing, shall be
heard at 9:00 a.m. on Cctober 8, 2003 in Courtroom III at the
Bonnevilie Counfy Courthouse.

DATED this 8th day of September, 2003.

N/

/f ICHARD T. ST. CLAIR
. DISTRICT JUDGE

CERTIFICATE OF SERVICE
I hereby certify that on the ‘ﬁ%éméay of September, 2003, I
certify that a true and correct copy of the foregoing document
was mailed, telefaxed or hand delivered to the following
persons:

John N. Bach
P. 0. Box 101
Driggs, ID 83422
Telefax Nos. 626-441-6673
208-354-8303 (TELEFAX & MAILL)

Alva Harris

P. 0. Box 479

Shelley, ID 83274

Telefax No. 208-357-3448 (TELEFPAX & MAIL)
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Galen Woelk
Runyan & Woelk, P.C.

P.C. 533
Driggs, ID 83422
Telefax No. 208-354-8886 {TELEFAX & MAIL)

Jason 3Scott

F. O. Box 100

Pocatello, ID 83204

Telefax No. 208-233~1304 (TELEFAX & MATIL)

Jared Harris

P. O. Box 577

Blackfoot, ID 83221

Telefax No. 208-785~6749 (TELEFAX & MAIL)

Anne Broughton
1054 Rammell Mountain Road
Tetonia, ID #3452 (MAIL)

David Shipman
P. 0. Box 51219
Idaho Falls, ID 83405-1219 {TELEFAX & MAIL)}

Gregory Moeller
P. 0. Box 250
Rexburg, ID 83440-0250 (TELEFAX & MAIL)

RONALD LONGMORE
Clerk.of Court

ﬁﬂ%ﬁmﬁ?ﬁm@j@’

Deputy Court Clerk
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FILED
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OCT 1 4 2003
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MAGHIFEATE COURT

IN THE DISTRICT COURT FOR THE SEVENTH JUDICIAIL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TETON

JOHN N. BACH,

Plaintiff,
MINUTE ENTRY
vs. Case No. CV-2002-208
KATHERINE D. MILLER, aka
KATHERINE M. MILLER, ALVA

A. HARRIS, individually and
dba SCONA, INC., a sham entity
JACK LEE McLEAN, BOB
FITZGERALD, OLE OLESCON, BIB
BAGLEY and MAE BAGLEY, husband
and wife, BLAKE LYLE,
Individually and dba GRANDE
TOWING, and DOES 1 through 30,
Inclusive,

Defendant (s) .

e et S e S St oE T T g St et Mot e et Nt M i e

On the 8th day of October, 2003, Dawson’s second renewed
motion to set aside clerk’s default, Dawson’s recquest for
evidentiary hearing on damages, Hill's motion to set aside
clerk’s default, Hill’s motion to continue trial or bifurcate,
Hamblin’s motfion to set aside clerk’s default, Harris, Scona,
McLean, Lyle & Fitzgerald’'s request for hearing on damages,
Harris & Scona’s motion to set aside clerk’s default and motion
for leave to file answer, Bach’s motion to void special verdict
by the jury, motion for JNOV or for new trial or motion to modify

pretrial order, Bach’s motion for hearing on default, Woelk’s

renewed motion for summary judgment, Miller’s motion for contempt

of Bach, Miller’s motion for writ of assistance and for entry of

Ty
<o
L]
GO
N
I



partial judgment came before the Honcorable Richard T. St. Clair,
District Judge, in open court at Idaho Falls, Idaho.

Mr. Ross Oviatt, Court Reporter, and Mrs. Marlene Southwick,
Deputy Court Clerk, were present.

Mr. John Bach appeared pro se on his own behalf as
Plaintiff.

Mr. Galen Woelk appeared on behalf of Defendant Katherine
Miller. Ms. Katherine Miller was present.

Mr. Jason Scott appeared on behalf of Defendant (s) Galen
Woelk dka Runyan & Woelk.

Mr. Jared Harris appeared on behalf of Defendant Wayne
Dawson.

Mr. Alva Harris appeared on behalf of Defendant(s) Harris,
Fitzgerald, Lyle, Olson, Scona; Inc., and Mclean. Mr. Lyle and
Mr. Fitzgerald were in attendance.

‘Mr. David Shipman appeared on behalf of Defendant Earl
Hamblin.

Mr. Greg Moeller appeared on bhehalf of the Estate of Stan
Nichol.

Mr. Jared Harris presented Dawson’s second renewed motion to
set aside clerk’s default. Mr. Bach objected to the hearing
being held in Bonneville County before Judge St. Clair teday and
argued in opposition to the motion to set aside clerk’s default.

Mr. Harris presented rebuttal argument.

The Court will take the matter under advisement and issue an

opinicn as soon as possible.

Mr. Jared Harris presented Dawson’s request for evidentiary



hearing on damages. Mr. Bach argued in opposition to the motion
and moved to strike.

The Court will take the matter under advisement and issue an
cpinion as scon as possible.

Mr. Alva Harris presented Hill’s motion to set aside clerk’s
default. Mr. Bach argued in opposition to the motion. Mr.
Harris presented rebuttal argument.

The Court will take the matter under advisement and issue an
opinion as soon as possible.

Hill’s motion to continue trial or bifurcate is moot.

Mr. Shipman presented Hamblin’s motion to set aside clerk’s
default. Mr. Bach argued in opposition to the motion.

The Court will take the matter under advisement aﬁd issue an
opinion as soon as possible.

Mr. Bach presented a motion to have the personal
representative of Estate of Stan Nichol substituted. Mr. Moeller
argued in opposition. This motion was deferred by stipulation of
the parties.

Mr. Alva Harris presented Harris, Scona, McLean, Lyle and
Fitzgerald’'s request for hearing on damages. Mr. Bach argued in
opposition. Mr. Harris presented rebuttal argument.

The Court will také this motion under advisement and issue
an opinion as soon as possible.

Mr. Alva Harris presented Harris and Scona’s motlon to set
aside clerk’s default and metion for leave te file answer. Mr.
Bach argued in oppositicn to the motion.

Mr. Scott presented Woelk's renewed moticn for summary
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juagment. Mr. Bach argued in opposition to the motion. Mr.
Scott presented rebuttal argument.

The Court will take the matter under advisement and issue an
opinion as soon as possible.

Hearing recessed for a morning break.

Hearing resumed at 11:10 a.m.

Mr. Bach presented motilon to void special verdict by the
jury, motion for JNOV and or for new trial and motion to modify
pretrial order. (Tape CC8553 full continued on CCB574.)

Hearing recessed for lunch break.

Hearing resumed at 1:20 p.m.

Mr. Bach continued presentation of his motion. Mr. Woelk
argued in opposition to the motions. (Tape CC8574 full over to
CC8584.) Mr. Bach presented rebuttal argument.

The Court will take the matter under advisement and issue an
opinion as soon as possible.

Mr. Woelk presented Miller’s motion for contempt of Bach.
Mr. Bach argued in opposition tec the motion for contempt and
moved the Court to appolnt him a public defender. Mr. Woelk
argued in opposition to the motion for public defender and in
rekuttal. Mr. Bach presented rebuttal argument.

The Court will take the matter under advisement and issue an
opinion as soon as possible.

Mr. Woelk presented Miller’'s motion for writ of assistance
and motion for entry of partial judgment. Mr. Bach argued in
opposition to the motions. Mr. Woelk presented rebuttal

argument.
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The Court will take the matter under advisement and issue an
opinion as soon as possible.

Court was thus adjourned.

< oamAl
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“RICHARD T. ST. CLAIR
DISTRICT JUDGE
H:41bach/CC855282226 full over to CCBLH53
CC8553 full over to CCELT4
ccgs74 full over to CCB584

L

C
]
(-
(
o
-y



CERTIFICATE OF MAILING
I certify that on the _6§%L&ay of October, 2003, I
caused a true and correct copy of the foregoing document to
be delivered to the following:
RONALD LONGMORE

2

Deputy Court Clerk

John N. Bach David H. Shipman
1958 5. BEuclid Ave. Bart J. Birch
San Marino, CA 91108 PC Box 51219
{626) 799-314¢6 Idaho Falls, ID 83405-1219
PO Box 101 FAX (208) 523-4474
Driggs, ID 83422
FAX (208) 354~8303 Anne Broughton
1054 Rammell Mountain Road
ARlva N. Harris Tetonia, ID 83452
PO Box 479

Shelley, ID 83274
(208} 357-3448
FAX (208) 357~3448

Galen Woelk

PO Box 533

Driggs, ID 83422
FAX (208} 354-888¢

Jared Harris

PO Box 577
Blackfoor, ID 83221
FAX (208) 785-6749

Jason Scott

PO Box 100
Pocatello, ID 83204
FAX (208) 233-1304

Teton County Clerk
Teton County Courthouse
ATTN: PHYLLIS

392 N. Main, Ste 1
Driggs, ID 83422

FAX (208) 354-8496

Gregory W. Moeller

PO Box 250

Rexburg, ID 83440-0250
FAX (208) 356-0768



FILED IN CHAMBERS
at Idaho Falls
Booneoitie County
Hounnrabic Kichard T, 8t. Clair
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Deputy Clerk 111

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE

STATE OF IDAHG, IN AND FOR THE COUNTY OF TETON

JOHN N. BACH,
Plaintiff,
vs.

KATHERINE D. MILLER aka
KATHERINE M. MILLER, ALVA
HARRIS, Individually & dba
SCONA, INC., JACK LEE McLEAN,
BOB FITZGERALD, OLE OLSON, BOB
BAGLEY & MAE BAGLEY, husband and
wife, BLAKE LYLE, Individually
and dba GRAND TOWING, GALEN
WOELK and CODY RUNYAN,
Individually & dba RUNYAN &
WOELK, ANN-TQOY BROUGHTON, WAYNE
DAWSON, MARK LTPONIS, EARL
HAMLIN, STAN NICKELL, BRET HILL
& DEENA R. HILL, and DOES 1
through 30, Inclusive,

Defendants.

Case No. CV~-02-208

NINETEENTH ORDER
ON PENDING MOTIONS

I. INTRODUCTION
pending before the Court are the following motions:

1. Defendants’ Bret and Deena Hill’s motion to set aside

clerk’s default, and motion to continue,

hifurcate trial served on June 4,

NINETEENTH ORDER ON PENDING MOTIONS
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1. Defendants’ Bret and Deena Hiil’s motion to set aside
clerk’s default, and motion to continue, or alternatively to
bifurcate trial served on June 4, 2003;

2. Defendant Hamlin’s motion to set aside clerk’s default
served on June 4, 2003;

3. Defendants Harris, Scona, Inc., Fitzgerald, Olesen,
Lyle and McLean’s request for damage determination under Rule
55{p){2), I1.R.C.P., served on June &, 2003;

4, Defendant Wayne Dawson’s second renewed motion to set
aside clerk’s default, and reguest for evidentiary hearing under
Rule 55, I.R.C.P., served on June 9, 2003;

5. Plaintiff Bach's motion for default judgment against
all defendants having a clerk’s default entered against them,
and motion for appointment of personal representative for
defendant Stan Nickell and for substitution of personal
representative as named defendant served on June 23, 2003;

6. Defendants Harris and Scona’s motion to set aside
clerk’s default and motion to file answer filed on June 27,
2003;

7. Plaintiff Bach’s motion to void jury’s special
verdict, motion for judgment notwithstanding the verdict under

Rule 50(b), I.R.C.P., motion for new trial under Rule 5%(a),

NINETEENTH ORDER ON PENDING MOTIONS 2



I.R.C.P., and motion to amend final pretrial order served on
July 3, 2003;

3. Defendant Miller’s motion for writ of assistance, and
motion to set aside preliminary injunction filed on July 8,
2003;

9. Defendant Miller’s motion for contempt against
plaintiff Bach under Idaho Code §§ 7-601(5), 7-603 and 7-610
filed on July %, 2003;

10. Plaintiff Bach’s motion to strike answers filed by
all defendants in default served on July 10, 2003;

11, Defendant Woelk’s renewed motion for summary Jjudgment
served on August 21, 2003; and

12. Defendant Miller’s motion for entry of judgment under
Rule 58{(a), I.R.C.P., served on September 10, 2003.

Tt is noted that hearings on those moticons served before
the jury trial held from June 10" through 19", 2003, had to be
postponed until after trial because there was no time to hear
the motions. It is further noted that hearings on these pretrial
motions, and the hearings on several post trial motions had to
be postponed because plaintiff Bach filed a motion to disgualify
the presiding district judge on July 9, 2003, and Rule 40,
I.R.C.P., prohibited the presiding judge from considering any

motion until the motion to disqualify was decided. That motion
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was decided on August 28, 2003. It is further nocted that the
presiding judge was unable to hold a hearing on tThese motions
until October 8, 2003 in Bonneville County.

It is further noted that on September 18, 2003, plaintiff
Bach filed an objection to hearings on these motions outside of
Teton County. Bach’s objection cited no legal authority to
support it. Bach filed no affidavit establishing that he was
unable to come to Bonneville County, nor how he would be
preijudiced by arguing in Bonneville County. Although Bach’s
objection argued that documents in the Teton County court file
might need to be referred to during the argument, there was no
showing that the documents could not be copied before hand and
displayed during oral argument. Further, no party obtained leave
of court to present any witness testimony, and the motions
pending typically are decided on affidavits of witnesses rather
than in court witness testimony. Lastly, Bach appeared at the
hearing in Bonneville County and appeared to have no difficulty
expressing his coral argument.

Having read the motions, supporting affidavits on some
motions, opposing affidavits on some motions, obijections,
written legal memoranda on some motions, and the oral arguments

of the parties, the Court issues the following orders on the

pending motions.
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II. ANALYSIS
1. Hills’ Rule 55{¢) Motion to Set Aside Clerk’s Default.

Rule 55(c), I1.R.C.P., permits a trial court, upon a showing
of good cause, to set aside a clerk’s default. The trial court’s
decision on a Rule 55® motion invokes its sound discretion as to
whether good cause is shown by the moving party for not timely
filing a responsive motion or pleading, and requires the moving
party to show facts which, if true, would amount to a

meritorious defense. McFarland v. Curtis, 123 Idaho 931, 854

P.2d 274 (App. 1993).

Hill’s motion was supported by the affidavit of Deena Hill,
denying that she has ever met plaintiff Bach or defendants
Fitzgerald, Olsen, Bagley, Lyle, Woelk, Runyan, Broughtoh,
Dawson or Liponis, and stating that she met with defendant’s
Harris, Scona, Miller and McLean only in the spring of 2002 for
the purpose of looking at house and 1 acre located at 195 N.
Highway 33 in Teton County, and which the Hills later bought
from Scona, Inc. She denies that when she bought the house that
she knew Bach previously owned the house, or had taken out
bankruptcy. This house and 1 acre are the same property that
plaintiff Bach seeks to quiet title to in Count Three of his
first amended complaint. Mrs. Hill further denies in the
affidavit that she went on any other land as alleged by Bach,

nor caused any damage to any real or personal property as
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affidavit that she went on any other land as alleged by Bach,
nor caused any damage to any real or personal property as
alleged by Bach, nor slandered or interfered with Bach’s
contracts or economic expectancies, nor acted with any of the
named defendants to cause Bach any damage. Mrs. Hill’'s azffidavit
is sufficient to state a meritorious defense as required by

McFarland, supra. Therefore, this motion must be granted.

The Hills’ motion to continue or bifurcate the trial is
somewhat moot in that the trial of Bach’s claims against
defendants Miller and Broughton proceeded. By operation of law
the Hills will be entitled to a trial and it will be bifurcated
from the earlier triai that occurred in June, 2003.

2. Hamlin’s Rule 55© Motion to Set Aside Clerk’s Default.

Hamlin’s second affidavit served on June 23, 2003, states
that he has owned for the last 30 years approximately 158 acres
of real property adjacent to and north of the 87 acres at issue
between Bach and Miller. Hamlin denies that he destroyed or
moved the boundary fence between the préperties as alleged by
Bach’s first amended complaint. Hamlin denies that he cut or
opened the fence to let Bach’s horses out, and denies that he
injured Bach’s horses. Hamlin denies that his livestock went
upon Bach’s land, and denies that he trespassed on Bach’s land.

He denies that Bach has any right to receive water through his

NINETEENTH ORDER ON PENDING MOTIONS 6
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ditches, and states that Bach’s water right comes from ditches
running through land owned by the Harrops and defendant Nickell.
He denies assaulting or harassing Bach. He states that he
thought the federal lawsuit CV-or-266-E~TGN as to which Bach is
plaintiff and he is a defendant was for the same claims asserted
in this action, so that is why he did not retain an attorney to
defend this action until June, 2003. While an attorney or
legally trained person probably would recognize that many of the
claims in Bach’s first amended complaint as against Hamlin are
different from Bach’s claims in the federal action, because of
the shotgun approach to pleading utilized by Bach it would be
difficult fcor Hamlin to understand that such claim were not
superseded by the federal action.

Mr. Hamlin’s affidavit is sufficient to state good cause
for failure to file an answer and also a meritorious defense as

required by Rule 55© and McFarland, supra. Therefore, this

motion must be granted.

3. Harris, Scona, Fitzgerald, Olesen, Lyle and McLean’'s
Request for Damage Determination.
Rule 55(b){2), I.R.C.P., provides that if the court needs

to determine the amount of damages cor fo establish the truth of
any averment by evidence or investigate any matter before
entering a judgment by default on a complaint seeking relief

other than for a sum certfain specified in the complaint, the
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court may conduct such hearings as are necessary and proper.
While there is no Idaho appellate case discussing whether a
defaulted defendant can participate in such default evidentiary
hearing, at least cne federal district court has held that a
defaulted defendant may appear and offer proof regarding the
amount of damages sustained by the plaintiff in an automobile

accident. Clague v. Bednarski, 105 F.R.D. 552 (E.D.N.Y. 1985%); &

Moore’s Federal Practice §55.03[2].

In this case, because all of the defendants are lumped
together in the pleadings as having caused several different
types of damages to the plaintiff, the Court believes it is
necessary and proper to allow the defaulted defendants to
participate and offer evidence as to damages that the plaintiff
suffered, and which were caused in whole or in part by any
particular defendant. Therefore this motion should be granted.

4. Dawson’s Second Renewed Motion to Set Aside Clerk’'s

Default and Request for Evidentiary Hearing.
The instant motion is Dawson’s third attempt fo set aside

the clerk’s defazult entered against him. On April 2, 2003, in
its Eleventh Order thisgs Court denied Dawson’s motion because he
did not show good cause or a meritorious defense. On May 28,
2003, in its Fourteenth Order this Court denied Dawson’s renewed
motion because he presented no factual basis for his conclusion

that he had a defense.
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While Dawson cites no civil rule authorizing this motion,
it is clear that the motion is another motion for
reconsideration under Rule 11(a) (2){B), I.R.C.P. Although the
Rule does not specifically address whether more than one motion
for reconsideration of an interlocutory oxrder is permissible,
this Court holds that unless newly discovered evidence or newly
announced legal principles are shown a party is limited to one
motion for reconsideration. Repeated motions for reconsideration
simply adding more facts, that were known all the time to the
moving party, causes undue economic duress on the opposing party
and unnecessary waste of judicial resources. Thus, Dawson’s

present motion is not authorized by Rule 11 (a) (2) (B).

Further, while Dawson’s present motion is supported by a
more detailed affidavit, it is still largely made up of
conclusions. Dawson’s statement that Bach is seeking to quiet
title against Dawson’s undivided one-half ownership of the 8.5
acres 1s a misreading of Count Two of the first amended
complaint, and Dawson presents no facts to support a defense to
partition alleged by Bach. Dawson’s statements that Bach should
not be allowed to guiet title to one half of the 40 acre tract
(referred to sometimes as “Peacock property”) because Dawson
paid $30,000.00 and received a deed to only 10 acres instead of

20 acres does not attribute any false statements of material
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fact as being made by Bach in order to support a fraud defense

to Count Four.

The remaining statements in Dawson’s most recent affidavit
go toward causation and amount of damages sought by Bach. For
the reasons stated in part 3 above, Dawson may participate and
offer evidence as to damages that Bach suffered, and which were

caused in whole or in part by any particular defendant.

Therefore Dawson’s second renewed motion to set aside
clerk’s default must be denied. Dawson’s request for an
evidentiary hearing is granted to the extent that it relates to
damages sought by Bach.

5. Bach’s Motion for Default Judgmeni as to Defaulted

Defendants and Motion for Appointment of Personal Representative
for Stan Nickell’s Estate and Substitution as Party Defendant.

Bach’s motion for default judgment as to all defaulted
defendants seeks a Jjudgment under Rule 55, I.R.C.P. Since this
Court has concluded that the defaults entered against defendants
Hill and Hamlin must be set aside, it will be necessary to
schedule a trial to resolve the causes of action against those
defendants.

Pursuant te Rule 55(b) (Z), I.R.C.P., this Court has
concluded that it 1is necessary and proper to hold an evidentiary

hearing at the Teton Ccunty Courthouse, Driggs, Idaho for the
NINETEENTH ORDER ON PENDING MOTIONS 10
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purpose of receiving evidence from plaintiff Bach as to each
element of his causes of action against defaulted defendants,
except damages. Immediately fézlowing such hearing, a second
hearing shall be held as to the nature and amount of damages
caused to Bach by defaulted defendants Harrxis, Scona,
Fitzgerald, Olesen, Lyle, MclLean and Dawson.

During the hearing on these motions, Bach and counsel for
Stan Nickell stipulated to deferring argument and decision on
the motions related to Stan Nickell.

&. Harris and Scona’s Motion to Set Aside Clerk’s Default
and Motion to File Answer.

Harris and Scona’s motion to set aside clerk’s default was
supported by an affidavit of Alva Harris and a supporting legal
memorandum. Since this Court earlier denied a similar motion by
Harris and Scona in its Fifteenth Order entered on June 2, 2003,
this Court will treat the current motion as a motion for
reconsideration of an interlcocutory order under Rule
11(a) (2)(B), I.R.C.P.

in its Fifteenth Order, this Court concluded that Harris
and Scona had not shown good cause as to why they did not timely
file an answer to the first amended complaint. The mest recent
affidavit of Alva Harris contains no additional facts to show

good cause for not filing a timely answer.
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Further, Harris’ affidavit contains no facts establishing
any defense to Bach’s allegations for quieting title to the 87
acres alleged in Count One of the first amended complaint. It
contains no facts establishing any defense to Bach’s allegations
to quiet title as to an undivided one~half interest in the 8.5
acres allegedly owned by Bach and Dawson at issue in Count Two.
The affidavit and its attachments do state an affirmative
defense for the Hills to Bach’s allegations to guiet title to
the 1 acre and house allegedly owned by the Hills at issue in
Count Three, but not an affirmative defense for.Harris or Scona.
The affidavit contains no facts establishing any defense to
Bach’s allegations to gquiet title to the two 40 acre tracts
allegedly owned by Bach, Dawson, Liponis and McLean at issue in
Count Four.

The remainder of the statements in Harris’ most recent
affidavit go toward causation and amount of damages sought by
Rach. For the reasons stated in part 3 above, Harris and Scona
may participate and offer evidence as Lo damages that the
plaintiff suffered, and which were caused in whole or in part by
any particular defendant.

Therefore Harris and Scona’s motion to set aside clerk’s

default and metion to file answer must be denied.
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7. Bach’s Motions to Void Verdict, for JNOV, New Trial,
and to Amend Pretrial Order.

Bach’s motion and supporting briefs served on July 3™ and

September 30

seeking to void the jury verdict argues the same
grounds as his other motions. Therefore, this Court treats such
separate motion as encompassed by Bach’s motion for judgment

notwithstanding the verdict under Rule 50{b) and his motion for

a new trial under Rule 5%{a), I.R.C.P.

A, Motion for Judgment Notwithstanding the Verdict

In ruling on a motion for judgment notwithstanding the Jjury
verdict, the trial court is to review the evidence and draw all
legitimate inferences therefrom in a light most favorable to the

non-moving party. Bott v. Idaho State Building Authority, 128

Idaho 589, 586, 917 P.2d 737, 743 (195%6); Pocatello Auto Color,

Inc. V. Akzo Coatings Inc., 127 Idaho 41, 45, 896 P.2d 949, 953

(1995). Leavitt v. Swain, 131 Idaho, 963 P.2d 1202 (App.1998).
The Court is not free the weigh the evidence or pass on the
credibility of witnesses in deciding a motion for judgment

notwithstanding the verdict. Smith v. Praegitzer, 113 Idaho

887, 749 P.2d 1012 {(Ct. App. 1988). Drawing reasonable
inferences in favor of the non-wmoving party, the Court must
determine whether substantial and competent evidence supports

the jury’s verdict. Quick v. Crane, 111 Idaho 758, 727 P.2d
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1187 (1986). “Substantial” evidence is more than a mere
gscintilla, but rather evidence of sufficient quantity and
propbative value that reasonable minds could conclude that a
verdict in favor of the party against whom the motion was made

is proper. Adkison Corp v. American Building Co., 107 Idaho 406,

408, 690 P.2d 341, 343 (1984); Leavitt v. Swain, 131 Idaho 765,

963 P.2d 1202 (App. 1998). Judgnment not withstanding the
verdict should be granted if there is no substantial competent

evidence which supports the jury’s verdict. Brand S Corp. v.

King, 102 Idaho 731, 639 P.2d 429 {1981).

Bach’s motion lacks specificity and clarity as to what he
is arguing as a basis for judgment notwithstanding the jury
verdict. However, from reading his supporting memoranda, this
Court believes Bach’s principal grounds for judgment
notwithstanding'the jury verdict and entry of judgment in his
favor on all counts in his first amended complaint and against
Miller on her counterclaims are as follows:

1. Miller knew all the facts consiituting Bach’s fraud and
breach of fiduciary duty before Cctober 3, 1997, and by written
settlement agreement on Cctober 3, 1997 released all her claims
against Bach, as evidenced by exhibits 7, 8, 12 and 13 and other

exhibits introduced at the court hearing on the preliminary
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injunction in August, 2002, and evidenced by jury trial exhibits
iﬁcluding exhibits 22, 23, GGG and 96.

2. DBecause of the facts established in subparagraph a.,
Miller’s counterclaims were barred by the 3 year statute of
limitations.

3. Miller’s counterclaims were barred by the Bach’é
discharge in bankruptcy.

4. Miller’'s counterclaims were barred by estoppel, guasi
estoppel and judicial estoppel.

5. Miller did not prove by clear and convincing evidence a
false representation of fact, because Bach as a seller of
property can ask for any price.

6. Miller’s proof established no specific damages for
slander of title resulting from Bach’s deeds recorded in May,
2002,

Each of these grounds will be analyzed below.

Release defense under October 3, 1997 agreement

This Court ruled several weeks before the jury trial that
notwithstanding Rule 6%, I.R.C.P., the parties would have to
introduce again at the Jjury trial in June, 2003 any exhibits
previcusly admitted at the hearing on the preliminary injunction
which the parties wished to have the jury consider, because the

jury was not present during the preliminary injunction hearing

NINETEENTH ORDER ON PENDING MCGTIONS 15

¥
et
R
ol

-
]
x>



and the foundations for many exhibits admitted at the
preliminary injunction hearing were not adequate for admission
before the jury. While this Court has reviewed and considered
the exhibits admitted at the preliminary hearing in connection
with eqguitable causes of action, several of those exhibits were
not introduced or admitted before the jury. In ruling on a
motion for jnov, 1t is the evidence before the jury that must be
considered. As to the exhibits admitted before the jury, some
tended to supportIMiller’s testimony that she first learned from
BAlva Harris in the summer of 2000 that Teton Powder Emporium,
Inc. was not in fact incorporated and such corporation did not
pay over $100,000 for a one half interest in the 87 acres as
represénted to her by Bach in December, 1894. Other exhibits
tended to impeach her testimony. Part of exhibit 22, being a
memorandum to file by Chuck Homer the attorney who drafted the
settlement agreement supported her testimony, because it stated
at the time of signing on October 3, 1997, that Bach told him
that Bach was the CEQ or president of Targhee Powder Emporium,
Inc. and had authority to sign for it. The jury was instructed
to consider and give weight to all exhibits and alsoc testimony.
Although the evidence presented to the jury was conflicting,
there was substantial and competent evidence fo support its

verdict Bach’s affirmative defense of release.
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Three year statute of limitations

Although the jury could have found that Miller knew, or
should have known more than three years before Miller filed her
counterclaim in March, 2003, that Bach falsely represented the
existence of Targhee Powder Emporium, Inc. and the amount Bach
told Miller the corporation paid for 'its one half interest in
the 87 acres, the jury could have believed Miller’'s testimony
that she did not know until after July, 2000 when told by Alva
Harris. Again the evidence as to Bach’s affirmative defense of
statute of limitations was conflicting, but substantial and

competent evidence supports the jury verdict against Bach.

Bankruptey defense

Bach and Miller introduced exhibits from Bach’s bankruptcy
filings in California, and also the order of discharge. Miller
testified that Bach told her he listed her as a creditor for a
$2,000.00 loan. None of the filings by Bach list any Teton
County, Idahe property owned by Bach, although Bach listed real
property in Butte County, Idaho near Atomic City and property in
California. There was no evidence that the Bankruptcy Trustee
took possession of any of the Teton County property for
administration of the Chapter 13 plan. Although Bach’s
pankruptcy filings disclosed he had an interest in Targhee

Powder Emporium, Inc. and Targhee Powder Emporium, Ltd., the
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evidence at the jury trial was that neither corporation was
incorporated in any state by Bach. Clearly, the Teton County
property cculd not be owned by a non-existent corporation.
There is substantial and competent evidence to establish that
Bach did not disclose the Teton Ceounty property to the federal
Bankruptcy Court and the Bankruptcy Trustee. Further Bach did
not petition the Bankruptcy Court to re-open the case at any
time after Miller filed her counterclaim in March, 2003, so the
Bankruptcy Court will not be adjudicating Miller’s counterclaim.
Thus, there was substantial and competent evidence for the Jjury

to find that Bach’s bankruptcy discharge is not a defense.

Estoppel, quasi estoppel and judicial estoppel

Bach’s argument that Miller’s conduct amounts to estoppel,
quasi estoppel or Jjudicial estoppel is not supported by the
trial evidence. For purposes of the motion, this Court must
accept as true Miller’s testimony about not knowing Targhee
Powder Emporium, Inc. was not a valid corporation and paid
nothing for the Teton County property until being so advised by
Alva Harris in July, 2000. There was no evidence that after
July, 2000, Miller changed her position to the detriment of

Bach.
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False statements of fact in sale of interest in 87 acres

This Court agrees with Bach’s argument that a seller of
real property can set whatever price he wants and it is not a
false statement of material fact to support é fraud cause of

action, citing Nataros v. Fine Arts Gallery of Scottsdale, Inc.,

612 P.2d 500 (Ariz); and Myers v. MHI Inv. Inc., 606 P.2d 652

{Or.)

However, those cases are distinguishable factual from this
case. In this case Bach did not simply tell Miller that he had
an option to buy 80 acres, and would sell Miller a one-half
interest for $120,000.00. Instead Bach falsely told Miller that
Targhee Powder Emporium, Inc., a corporation owned by several
California investors, had paid over $100,000.00 to buy a one
half interest in the 80 acres. In fact Bach knew there was no
corporation, Bach knew that no California investors had placed
any meney with such corporation, and Bach knew that only
Miller’s money was being paid to the Harrops to purchase the
property. When Bach later induced Miller to pay $7,456.00 to buy
the 6.63 acre strip from the Harrops to access the B0 acres, he
continued to adhere to his original false statements about

Targhee Powder Emporium, Inc.
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The testimony of Miller and Bach was clear and convincing,

and supported the false representation of fact element of fraud

found by the jury.

Damages for slander of Miller’s title

Bach correctly argues that while Miller testified that she
paid her attorney Galen Woelk $15,000.00 for legal services in
connection with this action, there was no evidence as to the
amount reasonably incurred to correct any damage to her title to
the 87 acres caused by the deed recorded by Bach in May, 2002.
Since Miller did not segregate such amounts from all the
attorney fees incurred on other issues presented by Bach’s first
amended complaint and Miller’s counterclaim, it was sheer
speculation for the jury te arrive at $5,000.00 in damages.
However, Miller would be entitled to nominal damages Ffor
prevailing on such cause of action, and this Court sets nominal
damages at $500.00.

Therefore, Bach’s motion for judgment notwithstanding the
verdict must be denied, except as to reducing the $5,000.00
general damage award for slander of title in May, 2002 to

nominal damages of $500.00.

B. Motion for Wew Trial

Rules 5%9(a), I.R.C.P., authorizes the trial court to grant

any party a new trial on all or part of the issues in an action
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on a showing of any one of seven specific grounds. The decision
to grant or deny a motion for a new trial under Rule 59(a),
generally rests within the sound discretion of the trial court.

Davis wv. Sun Valley Ski Educ. Foundaticn, Inc., 130 Idaho 400,

405, 941 P.2d 1301, 1306 (1987); Bott v. Idaho State Building

Authority, 128 Idaho 580, 589, 917 P.2d 737, 746 {1996); 0O’'Dell
v. Basabe, 119 Idaho 796, 813, 810 P.2d 1082, 1099 (1991); Quick
v, Crane, 111 Idaho 759. 766, 727 P.2d 1187, 1194 (1986). The
trial court must act within the outer boundaries of its
discretion and consistent with any applicable legal standards,

using an exercise of reason. State v. Hedger, 115 Idaho 598,

600, 768 P.2d 1331, 1333 (1989); Leavitt v. Swain, 131 Idaho

765, 963 P.2d 1202 (App. 1998).
The trial court must distinguish between the various

grounds upon which a motion for new trial is based. Stewart v.

Rice, 120 Idaho 504, 507, 817 P.2d 170, 173 (1991).

Bach’s motion lacks specificity and clarity as to what he
is arguing as a basis for a new trial. Bach argues that this
Court erred in refusing some of Bach's requested jury
instructions, erred in giving some of Miller’s requested jury
instructions, erred in allowing an adviscry special
interrogatories on equitable causes of action being decided by

the court, erred in refusing admission of some of Bach’s
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proposed exhibits, erred in admitting some of Miller’s, erred in
sustaining some of Miller’s objections, and erred in overruling
some of Bach’s objections. Bach further argues that the jury
engaged in misconduct, that the verdict was against the weight
of evidence. Lastly, Bach’s motion argued that the Court had not
decided motions for directed verdicts taken under advisement and
that it had not filed findings of fact and conclusions of law on
equitable causes of action within two weeks of the jury verdict.

Depending on how broad one reads Rach’s motion, briefs, and
oral argument, several subdivisions of Rule 5%(a), I.R.C.P.,
could come into play.

Rule 58(a) (1), I.R.C.P., authorizes a new trial for
irregularity in the proceedings of the court, jury or adverse
party or any order of the court or abuse of discretion by which
a party was deprived of a fair trial. Unfair tactics of counsel
for a party such as improper remarks or closing argument may

constitute grounds for a new trial. Robertson v. Richards, 115

idaho €28, 664, 769 P.2a 505, 541 [(1989).

Rule 59(a) (2), I.R.C.P., authcorizes a new trial for
misconduct of the jury. Misconduct can consist of use of a
verdict by chance, including a gambling verdict or a qguotient

verdict. Watson v. Navistar Intern. Transp. Corp., 12 Idaho €43,

827 P.2d 656 {1992). Misconduct alsoc can consist of a Jjury using

NINETEENTH ORDER ON PENDING MOTIONS 22

(!

..
<
€3
Co
Lo



extraneous prejudicial information, such as a juror obtaining
information during the course of the trial from talking with

other people about the facts of the case. Leavitt v. Swain, 131

Idaho 765, 963 P.24 1202 {App. 1998).

Rule 59(a) (5}, I.R.C.P., authorizes a new trial for
excessive or inadequate damages appearing to have been awarded
by the jury under the influence of passion dx prejudice. In
ruling on a motion under this ground, the trial court must weigh
the evidence and make an assessment of the credibility and
welght of that evidence, determine the amount of damages with
its own subjective sense of fairness and justice, and if the
judge’s determination of damages differs so substantially from
the jury’s award that it shocks the judge’s conscience and can
cnly be esxplained by passion or prejudice, then a new trial, or
remittitur or additur conditioned on a new trial should be

granted. Collins v. Jones, 131 Idaho 556, 557, 961 P.2d 647,

648 (1998); Pratton v. Gage, 122 Idaho 848, 840 P.2d 392 (1992);

Quick v. Crane, 111 Idaho 759, 727 P.2d 1187 (1986).

Rule 59 (a) (¢) autheorizes a new tLrial because the evidence
was insufficient to justify the verdict or that it is against
the law. In ruling on motion under this ground, the trial court
must weigh all the evidence, including the Jjudge’s own

determination of the credibility of the witnesses, and determine
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whether the verdict is supported by the evidence. Bott v. Idaho

State Building Authority, 128 Idaho at 589, 917 P.2d at 746,

59(a) (6). In order to grant a new trial based on insufficiency
of the evidence, the trial court must determine both (1) the
jury verdict is against the clear weight of the evidence, and
{2) a new trial would produce a different result. Heitz v.
Carroll, 117 Idaho 373, 378, 788 P.2d 188, 193 (1990).

Rule 59(a) (7), I.R.C.P, provides that the trial court may
grant a new trial for “error in law, occurring at trial.” The
trial court has a duty to grant a new trial under Rule 5%{a) (7),
I.R.C.P., where prejudicial errors of law have occurred, even
though the verdict is supported by substantial and competent

evidence. Davis v. Sun Valley, 130 Idaho 400, 405, 941 P.2d

1301, 1306 (1897}; Sherwood v. Carxter, 119 Idaho 246, 261, 805

P.2d 452, 467 (19891).

Rule 5%{a) expressly states that any motion made under
subdivisions (1) and (2) must be accompanied by an affidavit
stating in detail the facts relied upon, and a motion under
subdivisions (6) and {(7) must set forth the factual grounds
therefore with particularity. However, Bach filed no affidavit
at all, and did not even detail evidentiary facts in his briefs
or oral argument. There was no law provided by Bach supporting

any of his requested jury instructions, or stating that
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instructions actually given by the court were contrary to Idaho
law. It is impossible to determine which exhibits he argues were
erroneously excluded or admitted, or which evidence objections
were erroneous. Rule 39(c), I.R.C.P., expressly authorizes a
trial court to try any issues with an adviscry jury. With the
exception of the $5,000.00 general damages for slander of title
in May, 2002, the jury verdict is not againét the “clear weight
of the evidence.” Within 30 days of trial, the trial court was
able to file its written findings of fact and conclusions of law
on the equitable causes of action.

Therefore, the Court must deny the motion for new trial.

C. Motion to Amend Pretrial Order

Bach’s motion to amend pretrial order seeks to prohibit the
jury from rendering an advisory verdict on guiet title and
equitable causes of action tried to the court. However,
objections to the final pretrial order must be filed within 14
days of the order. Rule 16(g), I.R.C.P. Thus, this motion must
be denied.

8. Miller’'s Motion for Writ Assistance and Motion to Set
Aside Preliminary Injunction.

Miller’s motion seeks a writ of assistance directing the
Sheriff of Teton County to remove Bach and his personal property

from the 87 acres. Bach objects to the motion arguing that
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Miller waived, or is esto?ped from guieting title, because she
pursued her damages remedy in the jury trial. He further objects
because the Court has not fixed the reasonable value of
improvements installed by Bach.

This Court has considered the cases cited by Bach in
support of his waiver and estoppel arguments, and concludes that
until judgment is rendered a party seeking alternative remedies
of constructive trust or damages may elect between the two
remedies. Miller did not waive, and is not estopped from
electing to take a constructive trust as to the 87 acres.

Bach is correct that this Court has not set the value of
any improvements he made on the 87 acres. I. C. § 6~414 through
417 provide that where an occupant of real estate having color
of title and in good faith has made valuable improvements
thereon, is found not to be the owner, no execution shall issue
to put the owner in possession unless the occupant is allowed to
remove such improvements that can be removed without injury, or
the court sets the value c¢f the improvements and the owner pays
the occupant for the value of such improvements. Here, the Court
has not set the value of the improvements now present on the 87
acres that were installed by Bach. Further the Court has not

entered & qguiet title judgment yet.
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Therefore, after a judgment guieting ftitle is entered
Miller may obtain a writ of assistance only as to removal of
Bach and his personal property from the West 40 acres. A hearing
must be scheduled to determine the reasonable wvalue of
improvements Bach installed on the East 40 acres, the 3.3 acres
on the north part of said East 40 acres, and the 6.63 access
strip.

Miller’s motion to set aside the preliminary injunction is
objected to by Bach based on essentially the same grounds argued
by Bach for judgment notwithstanding the verdict and for a new
trial, or based on the grounds that Miller waived or is estopped
from electing a constructive trust remedy. This Court has
concluded that such grounds are without merit as to ownership of
the 87 acres. This Court has entered findings of fact and
conclusions of law supporting a judgment of quiet title for
Miller as to the 87 acres. While I. C. § 4-614 may prohibit
issuance of an execution or writ of assistance to put Miller in
possession of the 87 acres, there is no basis to enjoining
Miller from geoing upon any portion of the 87 acres. Therefore,
this motion must be granted in pazrt.

8. Miller’s Motion to Hold Bach in Contempt.

Miller’s motion to hold Bach in contempt is brought under

I. C. § 7-601 et. seqg. and is supported by the affidavit of her
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counsel Galén Woelk. Miller seeks an order imposing a fine or
incarcerated against Bach under I. C. §7-610 alleging that Bach
did not pay $400.00 in discovery sanctions under Rule 37,
I.R.C.P. to Miller by June 8, 2003 as ordered on May 28, 2003.
Bach objects to the motion, and requests appointment of counsel
at public expense.

The affidavit filed on behalf of Miller initiates the

proceedings, I. C. § 7-603; Jones v. Jones, 91 Idaho 578, 428

P.2d 497 (1967). Where the alleged contempt did not occur in
the presence of the court, it is an indirect contempi. Id

*r

Reeves v. Reynolds, 112 Idahc 574, 733 P.2d 795 (App. 1987). It

must be prosecuted in non-summary proceedings. I. C. § 7-603. A
warrant of attachment may be issued with a bond set in order to
bring the contemnor before the court, or a show cause order may
issue without attachment reguiring the contemncr to show cause
why he should not be held in contempt. I. C. §7-604. In this
case a show order is more appropriate. The contempt shall be
decided based on the evidence submitted at the hearing. I. C.
§7-610.

If Bach is found in criminal contempt the maximum penalty
ig $1,000.00 fine or 5 days in the Teton County jail, or both.
I. C. & 7-610. If he is found in civil contempt he may be

inprisoned until he performs the required act. I. C. § 7-611.
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Smith v. Smith, 136 Idaho 120, 29 P.3d 956 (App. 2001). A

reascnable attorney fee may be awarded to the prevailing party.

Id.

This Court will schedule a hearing in Teton County to her

Miller and Bach’s evidence on the motion for contempt.

10. Bach’s Motion to Strike Answers Filed by Defaulted
Defendants.

Bach’s motion seeks to strike the answers filed by the
Hills, Hamlin, Wayne Dawson, Harris, Scona, Fitzgerald, Olesen,
Lyle and McLean. Based on this Court’s rulings in parts 1 and 2
above, it must deny Bach’s motion as to the Hills and Hamlin,
but based on rulings in parts 3, 4 and 6 above it must grant
Bach’s motion as to Wayne Dawson, Harris, Scona, Fitzgerald,
Olesen and McLean.

11. Woelk’'s Renewed Motion for Summary Judgment.

Woelk’s renewed mction for summary judgment seeks dismissal
of the remaining counts in Bach’s first amended complaint, i.e.
counts one through four seeking quiet title, injunctive relief
and damages for trespass on the Miller 87 acres, the house and 1
acre 8.5 acres at 195 N. Highway 33, the “Peacock” 40 acre
parcel, and the "“Drawknife” 40 acre parcel, count five for
damages from slander of title, count six for intentional
interference with contracts or economic expectations, count nine

for conversion of $15,000.00, count twelve for statutory
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maliciocus harassment based on ethnic origin. This motion was
supported by the affidavits of Woelk and Harris, and a legal
memorandum. Bach filed an objection to the motion. Weelk then
filed a reply memorandum.

In the interest of saving paper, this Court incorporates by
reference the standards applicable to deciding motions for
partial summary Jludgment under Rule 56, I.R.C.F., as set forth
in its Fourteenth Order on Pending Motions that addressed
Woelk’s first motion for summary Jjudgment.

Counts One, Two, Three and Four

Since the Court found that title must quieted in Miller and
against Bach as to the 87 acres described in count one, it is a
complete defense to Bach’s claims to gquiet title, injunctive
relief and damages as to count one, and partial summary Jjudgment
must be granted to Weoelk dismissing count one with preijudice.

There is no evidence in this record from which the trier of
fact could find that Woelk has any defense to the guiet title
and injunctive claims in counts two, three and four. Therefore,
the motion must be denied and Bach may continue to trial against
Woelk on such claims. The claims for damages due to Woelk’s
trespassing on the properties described in counts two, three and
four are denied by Woelk, and Bach has presented no admissible

evidence that Woelk has heen on such properties. Partial
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summary judgment must be granted and all damages claims in
counts two, three and four of the first amended complaint.

Count Five

Count five of the first amended complaint seeks damages
against Woelk and several other defendants based on deeds
recorded by defendant Alva Harris on behalf of Targhee Powder
Emporium, Inc., an Idaho corporation, formed in November, 2000
purporting to transfer title to properties described in count
one to Miller, title to property in count two to Dawson and
Scona, title to property in count three to the Hills, and title
to property in count four to Mclean, Dawscon and Liponis.

While the affidavits of Woelk and Harris state that Woelk
did not participate in the preparation of such deeds, there is
testimony under oath at previous hearings in this case and in
previously filed affidavits by Bach establishing that Woelk’s
office was used for meetings to incorporate the subject
corporation in November, 2000. Since a jury trial was requested,
Bach must be given the benefit of inferences that might be drawn
from such evidence, including that Woelk encouraged the
preparation and recording of such deeds.

Since title to the 87 acres must be gquieted in Miller, Bach
has no damages from slander of title to such property, and

partial summary judgment must be granted dismissing a part of
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count five as against Woelk. However, partial summary Jjudgment
as to all other claims for slander of title in count five is
precluded by genuine issues of material fact,.

Count Six

In its Fourteenth Order on Pending MoTions, this Court
conditionally granted Woelk’s motion for partial summary
judgment in the event that Bach did not file affidavits
containing admissible evidence supporting his claims for
intentional interference of contracts and economic expectancies
in count six. Bach did net file an affidavits identifying the
specific contracts and/or economic expectancies. If such
contracts and/or economic expectancies existed and were lost,
Bach is the party with the facts to prove such elements of the
cause of action., Woelk cannot read Bach’s mind. Therefore,
partial summary judgment must be granted and count six dismissed
as against Woelk.

Count Nine

Count nine seeks to recover damages for conversion of
$15,000.00 allegedly taken by defendant McLean from an account
established by Bach. While Woelk argues that ownership of the
$15,000.00 will be determined between Bach and McLean in the
case of Jack Lee McLean and Mark J. Liponis v. Jovan N.

Bachovich, aka John N. Bach, Teton County case no CV-01-033, it
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Woelk’s affidavit establishes without contradiction in this
record that McLean withdrew the $15,000.00 without knowledge or
suggestion by Woelk, the letters in this record from Woelk to
Bach and the Teton County Prosecutor establish that Woelk
prevented release of the money to Bach. Since a jury trial was
reguested, Bach must be given all favorable inferences from
facts, and it is possible for a jury to find that Bach was
caused damages if 1t finds Bach was entitled to release of the
money.

Next Woelk argues that it is a waste of judicial resources
for this Court to have a trial on Bach’s claims, because Judge
Shindurling will decide whether McLean or Bach owns the same
$15,000.00. If Judge Shindurling holds for McLean, Woelk’s
argument holds true. However, if Judge Shindurling hoids for
Bach, then this Court would have to hold a jury trial on Bach’s
conversion claim against Woelk. If Judge Shindurling does not
fule for McLean befcore the jury trial on Bach’s other claims
against Woelk in this case, then Bach may present evidence at
trial in this case. Therefore, the moition must be denied as to
count nine.

Count Twelve

Count twelve seeks damages against Woelk based on Idaho's

malicious harassment statute, I. C. § 18-7901 et. seq. For the
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reasons stated in this Court’s Fourteenth Order on Pending
Motions, there are genuine issues of material fact precluding
partial summary Jjudgment as to this count. While Weoelk and
Harris filed affidavits attempting to explain why Woelk referred
to Bach as “Bachovich” and “bag of shit,” and pointed the
“finger” at Bach, those new facts just go to the weight of the
evidence. Bach 1g still entitled to have a jury consider Bach’s
testimony and inferences from it. The motion as to count twelve
must be denied.

12. Miller’'s Motion for Entry of Judgment.

Miller’s motion for entry of judgment under Rule 58{a),
I.R.C.P. seeks a judgment on the jury verdict rendered on June
19, 2003, and the Court’s findings of fact and conclusions of
law rendered on July 8, 2003. Bach objects to the motion based
on the arguments presented by his motion for jnov and motion for'
new trial, as well as his argument that Miller waived or is
estopped from electing a cecnstructive trust remedy over damages
awarded by the jury.

This Court has addressed Bach’s objections in its analysis
above. All of Bach’s objections are without merit, except that
judgment notwithstanding the verdict on Miller’s slander of
+itle counterclaim. The Court concluded that $5,000.00 in

general damages was not supported by the evidence, but that $500
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in nominal damages was appropriate. Judgment gquieting title in
the 87 acres solely in Miller’s name and awarded 3500.00 in
nominal damages will be entered against Bach on Miller’s
counterclaim and Bach complaint as to Miller and Broughton will
be dismissed with preijudice.

NOW THEREFORE, IT IS HEREBY ORDERED that

1. Defendants’ Bret Hill and Deena Hill’s motion to set
aside clerk’s default is GRANTED, and the Hills’ motion to
continue, or alternatively to bifurcate trial is MOOT;

2. Defendant Hamlin’s motion to set aside clerk’s default
is GRANTED:

3. Defendants Harris, Scona, Inc., Fitzgerald, Olesen,
Lyle and Mclean’s request for damage determination under Rule
55(b) (2}, I.R.C.P., 1s GRANTED, and evidence may be submitted at
a default hearing under Rule 55{b) (2), 1.R.C.P., at the Teton
County Courthouse from at 1:00 p.m. to 4:00 p.m. on Friday
Dacamber 5, 2003 as to damages;

4. Defendant Wayne Dawson’s second renewed motion to set
aside clerk’s default is DENIED, and Dawson’s reguest for
evidentiary hearing on damages 1s GRANTED, and evidence may be
submitted at a default hearing under Rule 55(b) (2), I.R.C.P., at
the Teton County Courthouse from at 1:00 p.m. to 4:00 p.m. on

Friday December 5, 2003 as to damages;
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5. Plaintiff Bach’s motion for default judgment against
defendants Hamlin and the Hills is DENIED; and the motion is
GRANTED as to defaulted defendants Wayne Dawson, Hatris, Scona,
Fitzgerald, Olesen, Lyle and MclLean to the extent that relief is
supperted by evidence submitted at a default hearing under Rule
55 () (2), I.R.C.P., at the Teton County Courthouse from 10:00
a.m. to noon on Friday December 5, 2003 as to liability;

6. Defendants Harris and Sccna’s motion te set aside
clerk’s default and motion to file answer is DENIED;

7. Plaintiff Bach’s motion to wvoid jury’s special verdict
igs DENIED, his motion for Jjudgment notwithstanding the verdict
under Rule 50(b), I.R.C.P., is GRANTED IN PART and the 355,000.00
damages awarded by the jury is reduced to $500.006, otherwise the
motion is DENIED; his motion for new trial under Rule 59 (a),
I.R.C.P., is DENIED; and his motion to amend final pretrial
order is DENIED;

8. Defendant Miller’s motion to set aside preliminary
injunction is GRANTED as to her; her motion for writ of
assistance is DENIED as being premature; and an evidentiary
hearing shall be held under I. C. §6-414 as to the value of
improvements now located on the 87 acres placed thereon in good
faith by Bach at the Teton County Courthouse from ©:30 a.m. to

10:00 a.m. on Friday December 5, 2003;
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9. Defendant Miller’s motion for contempt against
plaintiff Bach under Idaho Code §§ 7-601(5), 7-603 and 7-610 is
scheduled for and evidentiary hearing at the Teton County
Courthouse Ffrom 9:00 a.m, to 9:30 a.m., on Friday December 5,
2003;

10. Plaintiff Bach’s motion to strike answers filed by
all defendants in default i1s GRANTED IN PART, and the answers
filed by defendants Dawson, Harris, Scona, Fitzgerald, Lyle and
McLean are stricken, and DENIED IN PART as to Hamlin and the
Hills;

11. Defendant Woelk’s renewed motion for summary judgment
as to count one, daméges alleged in counts two, three and four,
a part of count five as to slandering title to Miller’s 87
acres, and count six is GRANTED, but the motion is DENIED as to
guiet title and injunctive relief alleged in counts two, three
and four, damages as to slandering title to North Highway 33
property, “Drawknife” property and “Peacock” property, and
relief alleged in counts nine and twelve; and

12. Defendant Miller’s motion for entry of judgment under
Rule 58(a), I.R.C.P., is GRANTEb IN PART, with the exception of
$5,000.00 in damages for slander of title which is reduced to

$500.00.
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IT IS FURTHER ORDERED that a jury trial shall be held at
the Teton County Courthouse starting at 9:30 a.m. on Tuesday
January 27, 2004, on remaining causes of action alleged in
Bach’s first amended complaint as against defendants Woelk, the
Hills, Hamlin and, if added by.substitution, the personal
representative of the estate of Stan Nickell.

IT IS FURTHER ORDERED that plaintiff Bach and defendants
Woelk, the Hills, Hamlin and, if added by substitution, the
personal representative of the estate of Stan Nickell, mnay
engage in discovery to be completed not later than January 15,
2004.

IT IS FURTHER ORDERED that a pretrial conference may be
held in Bonneville County or Teton County earlier in January,
2004, if requested by Bach, the Hills, Hamlin, Nickell’s
personal representative or Woelk on a mutually agreeable date is
available.

DATED this 23rd day of October, 2003.

AT g Jr
//f?2¢£4&¢ﬁf\[géﬁjiﬁzﬁf“*ﬁmw

" RICHARD T. ST. CLAIR
DISTRICT JUDGE
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I hereby certify that on the

CERTIFICATE OF SERVICE

Xk

ay of October, 2003,

I

certify that a true and correct copy of the foregoing document

was mailed, telefaxed or hand delivered to the following

persons:

John N. Bach
P. O. Box 101

Driggs, ID 83422
Telefax Nos. 626-441-6673
208-354-8303

Alva Harris

P. 0. Box 479
Shelley,
Telefax Yo.

Galen Woelk
Runyan & Woelk,
P.C. 533
Driggs,
Telefax No. 208
Jason Scott

P. 0. Box 100
Pocatello,
Telefax No. 208
Jared Harris

P. O. Box 577
Blackfoot, ID 8
Telefax No. 208

Anne Broughton

ID 83274
208-357~-3448

P.C.

ID 83422

~354-8886

ID 83204
-233-1304

3221

~785~6749

1054 Rammell Mountain Road

Tetonia, ID 834

David Shipman
P. O. Box 512169
Idaho Falls,

NINETEENTH ORDER ON

52

ID 83405-121%

PENDING MOTIONS

s

(O]

o

G

(TELEFAX & MAIL)
(TELEFAX & MAIL)
(TELEFAX & MAIL)
(TELEFAX & MAIL)
(TELEFAX & MAIL)
{(MATIL)

(TELEFAX & MATL)
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FILED IN CHAMBERS
at Hdahe Falls
GALEN WOELK Bonrevitie County
RUNYAN & WOELK, P.C. Honorable Rickard T. $t. Clair
P.0. BOX 533 ' Date m/,;;al/o 3
DRIGGS, ID 83422 Time ‘1% 50

TELE (208) 354-2244 mm

Deputy Clerk _

FAX (208) 354-8886
IDAHO STATE BAR #5842

ATTORNEY FOR DEFENDANT

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
COURT OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TETON

JOHN N. BACH,
CASE NO. Cv-02-208

Plaintiff,
Vs, JUDGMENT
KATHERINE M. MILLER, et. al.,

Defendant.

F N N )

This action having been bifurcated by the Court, and
all cauées of action as between Plaintiff John Bach and
Defendant Katherine Miller having come on regularly for
trial on June 10*® through June 15", 2003, and a jury having
been impaneled to try certain issues, and a special verdict
having been rendered on June 19, 2003; and the Court
having heard and considered the evidence and arguments of
counsel, and the Court having filed its findings of fact

and conclusions of law on all remaining issues; now,

JUDGMENT 1
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therefore, on and in conformity with the special verdict of
the Jury, and by virtue of the Court’s findings and
conclusions aforesaid in equity:

WHEREFORE  IT IS HEREBY ORDERED,-ADJUDGED AND DECREED

AS FOLLOWS:
1. That Katherine Miller 1is the owner in fee simple and
entitled to the sole and unfettered possession of certain
real property situated in the County of Teton, State of
Idaho, legally described as follows:

Tract 1

Township & North, Range 45 East of the Boise
Meridian, Teton County, Idaho Section 10: Wl/2
S1/2 SEl1/4.

Together with all mineral rights and 10 shares of
water in the Grand Teton Canal Company.

Tract 2

Township 5 North, Range 45 East of the Boise
Meridian, Teten <County, Idaho Section 10: EL/2
S1/2 SE1/4.

Together with all mineral rights and 10 shares of
water in the Grand Teton Canal Company.

Tract 3

A part of the §51/2 S5W1/4 Section 11, TWP, 5N.,
RNG. 45E., B.M., Teton County, Idaho, being
further described as : From the SW corner of said
Section 11; thence N0°027037W, 1214.14 feet along
the Western section line bto the true point of
beginning: thence N0°02'03"W, 110.00 feet
further along the Western section line to the NW
corner of the S$1/2 SW1/4 of Section 11; thence
§B9°57755"E, 2627.56 feet along the North line of
the 31/2 SWl/4 of Section 11 to & point on the

JUDGMENT 2



Western right-of-way line of State Highway 33;
thence S80°09727”W, 110.00 feet along the Western
right-of-way line of State Highway 33 to a point;
thence N89°57"55"W, 2627.19 feet to the point of
beginning. . Containing 6.63 acres more or less.

Tract 4

A part of the El/2 $1/2 SE1/4 of Section 10,
Township 5 North, RNG 45 East, Bolse Meridian,
Teton County, State of Idahe, described as: From
the NE Corner of the E1/2 S1/2 S8SE1/4 of said
Section 10; thence West along the North boundary
line of the E1/2 $1/2 SE1/4 of said Section 10 to
the NW Corner of the E1/2 S1/2 SE1/4 of said
Section 10; thence South along the West Boundary
line of the EL/2 81/2 SEl1/4 of said Section 10,
110 feet; thence East to the East Boundary line
of the E1/2 81/2 SE1/4 of said Section 10; thence
North along the Fast boundary line of the EL1/2
31/2 SE1/4 of said Section 10 to the point of
beginning.

Title to Tracts 1, 2, 3 & 4, described above, are
hereby quieted in the name of Katherine Miller.
2. That the c¢laims of plaintiff John Bach and all who
claim title under him in and to the parcels of real
property listed above, including any o¢f those non-
incorporated entities and dba’s referred to as Targhee
Powder Emporium, Inc., Targhee Powder Emporium Investments,
Targhee Powder Emporium Limited, Targhee Powder Emporium
Unlimited and the Vasa N. Bach Family Trust, are wilthout
any right whatsoever, and plaintiff John Bach has no
estate, right, title, lien, or interest whatsoever in or to

the real property or any part of such property parcels.

FUDGMENT 3
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3. That Plaintiff John Bach and all persons or entities
claiming by or through him are hereby permanently enijoined
from asserting any estate, right, title, lien, or interest

in or to the real property or any part of those parcels of
real property specified abovg)\ﬂﬁézﬁﬁf 54 £?r€”%ﬂ””“¢““@ ot

T udo Corde G ot Trewpic %17 . 7e7s)

4. That defendant Katherine Miller have and recover from
plaintiff John Bach by way of her slander of title counter- -

Huporen {&pa I ﬁ%ﬁ?t
claim the sum of FIVE-TESESEEr DOLLARS { $5pBer=0-09 , e

together with interest thereon at the legal rate from this
date.

5. That plaintiff John Bach take nothing in this action
on any of his counts against the defendant Katherine
Miller, and that plaintiff’s FIRST AMENDED COMPLAINT be,
and it hereby is, dismissed on the merits with preijudice as

it pertains in any way to defendant Katherine Miller .l

— - 2F 7 A T
ANN <Tog PRewghifon . 13 ot P Ty Broishbon (7275)
6. That defendants Katherine MillerArecover Her ccsts of

suit against plaintiff John Bach.

s .ﬂ{ s
DATED this @?«.5 {’%féy of @(fﬁ@/z, , 2003.

) - 7 i

Dt It L
“Richard T. 8t. Clair
District Judge
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CERTIFICATE OF ENTRY

BY MAIL, HAND DELIVERY OR FACSIMILE TRANSMISSION

I, the undersigned and Clerk of the
Court, hereby certify that pursuant to the Idahe rule of
Civil Procedure 77(d}, a copy of the foregoing was duly
posted by first class mail to the following persons at the

names and addressesg stated below.

John N. Bach
P.0. Box 101
Driggs, ID 83422

Alva Harris
Box 479
Shelley, ID 83274

Hawley, Troxell, Ennis & Hawley

Jason Scott, Esg.
P.0. Box 100
Pocatello, ID 83204

Jared Harris, Esqg.
P.O. Box 577
Blackfoot, ID 832721

Anne Broughton
1054 Rammell Mountain Road
Teteonia, ID 83452

David H. Shipman

Bart J. Birch

P.C. Box 51219

Idaho Falls, 1D 83405-1219

Gregory W. Moeller

P.O. Box 250
Rexburg, ID 83440-0250

JUDGMENT

[ Mail
[ 1 Hand Delivery
[ 1 Facsimile

[“{ Mail
[ ] Hand Delivery
[ ] Facsimile
V(/Mail

] Hand Delivery
1 Facsimile

[
[
[

Mail
] Hand Delivery
i Facsimile

Hand Delivery
Facsimile

Hand Delivery
Facsimile

Hand Delivery
Facsimile

]

o

,_‘
.t
-y
e

<
t-rs?-.
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JOHN M. BACH

1858 S. EBuclid Avenue
San Marino, CA 91108
Tel: (626) 799-3146
(Seasonal Addressv' P.O.

Box 101, Driggs, ID 83422}
Plaintiff & Counterclaxm Defendant

Pro Se

SEVENTHE JUDICIAL DISTRICT COURT,

JOHR N. BACH,

Plaintiff &
Counterclaim
Defendant,

KATHERINE D, MILLER, aka
KATHERINE M. MILLER, et al.,

Defendant &
Counterclaimant,
et al.,

STATE OF IDAHO )
S5
COUNTY OF TETON)

FILED

wov 8 6 2003

e T A e Pr Zo—_
TETON CO. DBTNGTCOURT

IDAHO, TETON COUNTY

CASE NO: CV 02-208

AFFIDAVIT OF JOHN N. BACH

(APART FROM THE MEMORANDZ -
BRIEFS REFERENCED AND IN-
CORPORATED HEREIN, AND

THE FURTHER CASE AND OTHER
AUTHORITIES CITER HEREIN

TOG SUPPORT ANY OF PLAINTIFF'S
MOTIONS, PLAINTIFF WILL RE
SUBMITTING FURTHER BRIEFS
PRIOR TO 14 DAYS OF HEARING
OF FRIDAY, DECEMBER 5, 2003)

I, JOHN N. BACH, duly being placed undexr oath, hereby

give my testimony of my own personal knowledge, participation,

observations, witnessing, direct involvement and understanding.

1. This Affidavit is offered in support of Affiant's

motions filed this date, December 6,

2003. It supplements and

further expands the following AFFIDAVITS filed by Affiant

herein since June 19, 2003, which prior AFFIDAVITS this Court,

per the last paragraph of Page 4,

NINETEENTH ORDER innocucusly

and selectively, but without designating what affidavits, refused

and ignored to specifically state what affidaﬁits it did consider,

read and apply and those which it didn't and the reasons for

AFF. of J.N.B. 1i=-6~03

)f‘-‘,

-
l\.j ‘./ i ‘j



avoidances or refusals. Further, the Court's decision pé
treatment of Affiant's separate motions as set forth in

Part 7, solé paragraph thereunder, Page 13 of NINETEENTH

ORDER is in error, andtiignoreg., s what Affiant said in his
oral’argument on October 8, 2003, As any. motions per Rule

50{(b) and Rule 59{(a), which may be made, said Rules require

that they be made within 14 days from entry of Judgment

which judgment was not entered, along with said NINETEENTH

ORDER until and on October 23, 2003. Fhus, Affiant's

knowledge and understanding is the court's attempt is and was to
improperly & prematurely to decidessabddimotionsswhén ALfTant

was not able to pursue such and is now in the posture and

timely filing of said herein, on this date, which is the 1l4th
day from October 23, 2003, Affiant refers to and reaffirms

and incorporates herein the following Affidavits already on file:

a) Filed July 9, 2003, PLAINTIFF & COUNTERCLAIM DEFEN-
DANT JOHN N. BACH'S NOTICE OF MOTION, MOTION & AFFI-
DAVIT FOR THE DISQUALIFICATION OF THEE HONORABLE
RICHARD T. ST. CLAIR, Assigned, (IRCP, Rule 40 (d} (2)
(AY (1) (3) & (4); 40(3) ({5}, et seqg; and NOTICE OF
MOTION & MOTION FOR VACATING OF ALL JUDGE ST. CLAIR'S
FINAL PRETRIAL ORDERS, ADVERSE ORDERS, FINDINGS OF
FACT AND CONCLUSIONS OF LAW, ETC.

B) Filed July 16, 2003, SUPPLEMENTAL AFFIDAVIT OF
JOHN N. BACH, IN-SUPPORT OF HIS MOTIONS, "T0 DISQUALIFY
THE HONORABLE RICHATD T. S5T. CLAIR, and ALL OTHER
MOTIONS FILED JULY 9, 2003 and JULY 3, 2003.

¢} Filed Oct., 1, 2003 PLAINTIFF'& COUNTERCLAIM DEFENDANT
JOHN N, BACH'S FURTHER MEMORANDUM BRIEF IN SUPPORT
OF HIS MOTION FOR JURGMENT NOT WITHSTANDING THE VERDICT,
{IRCP, RULE 50{a), 506{b), etc.) and Other Motions
Brought by Plaintiff As Applicable and IN OPPOSITION
TO ALL DEFENDANTS® CURRENT MOTIONS, especially is. such
FURTHER MEMORANDUM BRIEF Inco¥porated and made a part
herein, and along with the attached "EXHIBIT *147 ",
May 13, 2003 ORDER in USCA, Ninth Circuit No 02~35330,
UspC, ID., CV 99-014, and the 12 page verified PETITION
FOR WRIT OF MANDATE/PROHIBITION, etc., filed Sept. 19,
2003, Idaho Supreme Court, Dkt #3009, with all EXHIBITS
therein referenced which are in the files and record
herein.

AFF, Of J.N.B. 11-6-03 p. 2. ON04 4




2, In Paragraph 12, page 37 of the Court's NINETEEN ORDER

ON PENDING MOTIONS,. states that "Defendant Miller's motion for entry
of judgment under Rule 58(a), I.R.C.P., is GRANTED IN BART
with the exception of $5,000.00 in damages for slander of
title which is reduced to $500.00.7

This particular ORDER, Paragraph 12, is wholly woid and in violation
of I.R.Cs®,, Rule 54(b), in that it fails to comply with "thecentry
of a final judgment upon one or more but less than all of the claims
or parties only upon an express determination that there is no just
reason for delay and upon an express direction for the entry of the
judgment. landlIn the absence of such determination and direction,
any order or other form of decision, however designated, which adjudi~
cates less than all the claims or the ricghts and liabilites of less
than all the parties shall not terminate the actions as to any of the
claims or parties, and the order o# other from of decision is subject
to revisions at any time before entry of judgment adjudicating all
the claims and the rights and liabilites of all the parties. . ."

3. The NINETEENTH ORDER and JUDGMENT OF October 23, 2003
are seemingly premised upon the Jury Trial's Verdict of June 19,
2003 and the Court's FINDINGS OF FACT AND CONCLUSIONS. OF LAW,
which were not filed either timely nor properly in the Teton County,
Court Clerk's office. 8aid FINDINGS are wholly unsupported by
the evidence presented and suppiemented by this Affidaﬁit, but
further the CONCLUSIONS OF LAW are also wholly without legal
authority, precedent or jurisdiction of this Court or any subijec
matter jurisdiction, as Miller's counterclaims against AFFIANT
further fail to state any facts upon which any claim can be based.
But most preliminary, no tjury trial is authoritized by Idaho
statute nor cases authorities, as cited in previocus filed affidavits
incorporated herein.,

AFF. of J.N.B, 11-6-03 o P. 3. COGUIE}




4, BAttached hereto are copiles of plaintiff's EXHIBITS
Numbers 103, 104, 95, 97, 983 and 98B. These EXHIBITS were
marked for identification in the trial herein, but not admitted,
as the Court errored in restricting and limitdng Affiant's
cross—-examination of Katherine Millexr. All of said exhibigs
reveal the faxes affiant received fxom Miller, faxes in her
own handwriting, except for copies of tax and legal material
pages which Miller, her attornies and accountants, especially
Dan Dedloff, Miller's Michigan accountant just one of hers,
£rédm WNov. 1, 1894 through November 23, 1994, such being NOs
103, 104 and 95, with 103 and 95 having Affiant's distinct
self rendered shorthand notes of what Miller told him. One of
Affiant's such entries on No. 103 is a summaxy of Miller telling
him that she "Ttvied to get ready f:the woman attny - saw her.”
Affiant's writing on No, 104 is all of what Miller told him of
her efforts personally, via her attorneys, accountants and even
Midas advisors, especially of getting her husband Ron, to whom
she was still maxried, even into March, 1995, to give her in
settlement of their property di?ision, noct only shaxes in Ron's
corporation, Miller's Deﬁelopment, Inc., but a personal contract
with her as a consultant for 10 years to gquarantee payment
£o her of a noncomplete clause which she would sign in staying
out of the bridge building construction business, for which
she "I want~--~51% with Proxy f Power of Attny.[. . .]S5he but he's
to pay me [Miller] 125K + must be w/i 1 yr." Miller, was very
capable, competent, knowledgeable and exceedingly thorough in
every business transaction she considered entering and such business
habit, custom and practice, she followed with Affiant in all her

delaings, with the typed contract of Decembexr 8 & 12, 1994 (EX. 22C.)

AFE, Of J.N.  11-6-03 P4,
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Miller has never denied nor offered any contrary evidence
and she had nefer answere&‘néx denié& Affiant's letter to
her of August 13, 1997, especiallyvthe first paragraph on
page 2, thereof, such being Plt's EX. 23(B)3~ddmitted.
Algso Plt's EX. 20, Nov. 16;‘1994 Néw-Yérk'Times articles,
"The Richrare Different: They Can afford Homes', which p¥fiant
was giﬁen py Miller, who researched the real estate market
at that time in Jackson, Wyoming and Teton Valley, Idaho, and
copied said article from the Jackson Public Library, facts
which Miller never denied, reveal and esgtablish her completeness,
thoroughness and investigation of all aspects of any contemplated
business dealings she may entered or commit herself to. In Plt's
EX 94, adinitted;.faxed pages of Nov., 15, 1994 from R.E.M., Inc
in Mt. Pleasant Mich., Miller wrote on the first page faxed to
Affiant: "Ron [her husband] mentioned that he was impressed with
my proposal & appreciates the work I 4id!l"

5, In Miller's faxed materials, EX 95, dated Nov. 23,
1994, she starts out "8 aym. I have some ‘'what if' tondght.:
What if I purchased the farthestwést 20 acres and you purchased
the next- 20 acres?" Affiant apologizes for the guality of
this exhibit's copy but it was the best that could be made off
the original, which is of fax paper. However, the court can
review this entire EXHIBIT 95, not admitted and €ompare it with
Defendant Miller's EXHIBIT G, admitted, which is a taree (3) paves
copy of Affiant's letter, as C.E.0. of Targhee Powder Emporium,
Inc., of December 1, 994, faxed to VICKI Motloch and her husband
offerding a 20 acre parcel of the Harrops original 160 acres
at the same price and terms as offered to Miller, with the exception

the Motloch's were not offered by Affiant to buy back at the end

of two (2) vedrs from purchase at kG%r@§4W%S Millexr. A copy of =
S _ —- [ 2



Miller's, said EX. G, admitted, is attached to affiant’'s
SUPPLEMENTAL AFFIDAVIT, etc., filed July 16, 2003.

6. Plt's EXHIBIT 97A-D., not admitted, but attached,
are bictures taken in midsummer 1996, at 195 N. Hwy 33,
Driggs, the first of Affiant standing next to the TARGHEE
POWDER EMPORIUM, sign‘which he first erected in 1992, and
maintained throughout his living at that address, until
later Oct, 1999. The second picture is of Affiant standing
on 8kd& Hill Road going to Grand Targhee Ski Resort, with
his youngest brother DANILO BACH and his two (2) sons,
NATHANIEL and MAX, depicted in the third photo;land the last
photo ig that of Affiant with Miller on the backside of
Fred's Mountain, Grand Targhee taken the same date as the
other three photos. Miller never as an investor, nor princi-
pals nor incorporator or formation person of any nature in
Targhee Powder Emporium, be such designated Inc., Unltd or
Ltd., until she and her attorneys, Harris, Woelk, Moulton
with Jack Mclean, Robert Fitzgerald, Wayne Dawson, Mark Liponis
and Oly Oleson, stole affiant's said business identities and
names and all of his real properties, inﬁestments and personalty
with improvements thereon in Teton County, Idaho, via void
warranty deeds, glT dated November 21, 2000 executed by Jack
McLean. All of said warranty deeds were validly rescinded,
voided and negated completely but Affiant's execution per
an ilrrevoeable power of attorney with wvestéd interest and
rights, in himself from Jack McLean, such being Plaintiff’s
EXHIBIT 26B(1l), recorded May 16, 2002, being Teton County
Recorded Instrument 148041. Plaintiff's gaild WARRANTY DEED
and EXHIBIT 26B(1l) has not been addressed whatsoever by

AFF, of J.N.B. 11-6-03 P, 6. {191 R
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this Court's FINDINGS OF FACT and CONCLUSIONS OF LAW, nor

could itj.,as no evidence whatsoe%&r, was presented nor any
offered, relevant, admissilbe by Jack McLean, that Affiant
&id not have ‘such irrevocable power of attorney with vested
property rights, interests and claims. Only McLean could
have presented proper written e&idence, if at all to the
contrary, and McLean never was called as a witness nor was
any such rele#ant, foundationally. shown and admissible
documents or other evidence eﬁexj presented. Therefore,
said WARRANTY DEED, Pt's EX 26B{l) stands herein uncontested,
fully effectiﬁe and controlling; it was not any basis fox
any of the Goid and improper issues contrived and wholly
inadequately presented both by lack of jury instructions
and secondly without any jurisdiction of the jury existing
herein, to decide or considexr any of Miller's cléims via
her counterédaim against Affiant. The court is cited to

Cox 'v. Freeman 227 P.2d 670, 678, 204 Okl 138.

& Plaintiff's EXHIBITTS 98A & 98B, not admitted attached
hereto, were created, 98A by Affiant with meetings and discus-
sions with Miller in April 1, 1996, when she agfeed to purchase
the front 80 acres, fronting Hwy 33, from the Harrops; and 98B,
ig in Milleris own haridwriting, a calculation summary of the
costs of building a house: for Affiant and herself, , on shid
front 80 acres to be purthased which would be a pomation to
the terms of sdid Dec, 8 & 12, 1994 written agreement, and in
which Affaint was to have an egual undivided one~half ownership,
legal and eguitable interest. Said further facts and statements
as well as actions by Miller are get forth in the Sept. 1997
Affidavit of Affiant filed In Teton CV 94-047, which Miller's

testimony confirmed and corroborated, but which purchase &gvesshnt
COanntg



she violated ané breached.asﬁshe also violated and breached
her fidaciary and confidential relationship, business and
personal to Affiant at that time.

8. All of the aboﬁe statements, testimony and exhibits

Affiant wanted and attempted to present, were it not for the

time and cross examination restrictions and due process, proced-
ural and substantiﬁe, violations and that of equal protection,
inflicted by the Court. All of said statements, supra, and
herein are submitted in support of the Affiant's said mptions,
and especially the new trial motions, per Rule 59(a)

and Rule 60(b) (Y5 42)Y;43), (4), and (6). All of said violations
and errors by the court, come within each and all df the fore-
going Rules and said subparts. Affiaht has hadeca fraud created,
imposed and still inflicted upon him by Judgé&rgte Clair, as

shown herein in this action, especially per the Affidavits,ni2;supra,
Memorandum Briefs, this Affidavit and initial Memorandum Briéf.

9. Gn August 15, 2002, Judge St. Clair found and concluded,
which is still binding herein at to the Octoher 3, 1997 agreement
ouitglaim Deeds and Easement Agreement; -

"THE COURT: Whateﬁer is consistent with the agreement,

the undivided sharing agreement that Chuck Homer, put
together these parties signed in October of '97.

I've heard a lot of evidence, but nothing has convinced

me that the legal status of any of these people, as far

as their rights to this property, has changed since

October 3, 1997, Now, maybe my final decision will be
different, but based on what I*ve heard so far." (Page 9,
lines 8-~17 of Partial Transcript.)[Buring Trial he failed to

. comply with Rule 63 Evidence]
10. On October 8, 2003, in Affiant’s oral argument, upon
gquestions Affiant put to the court, and from the court's responses,
Judge St. Clair was personally "rankled”, upset and unwilling
to (1) adhere to the terms, unambiguous and controllings as they
are in said Oct 3, 19997 Settlement Agreement, Quitclaim Deeds
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and Fasement Agreement; "rankled" about and not willing to

accept evidentiary wise, other than to look upon Affiant's
testimony as insufififi¢dent and untrustworthy, because of
Affiant'exercising his constitutional rights and rights of
informal discovery and investigation in going through Miller's
abandoned documents placed‘in aelarge trash container on the
public west bound lane of Road 550N, some 100 yards or more

from her claimed residence; and "rankled" because of Affiant's
business acuemen and procedures 1in selling properties as he

did in Teton County, especiedilyc the parcels involved in Affiant’'s
FIRST COUNT of his FIRST AMENDED COMPLAINT. Not only is such-
framenof mind nonconduciﬁe to the impartiality, objectivity and
unbiasdd mindset of a qualified objective judge, but it parti-
cularly is the entry of Judge St. Clair as an attorney and biased
advocate for Miller and other defendants herein, contrary to:

(A) Lande v. ‘Jurisich (1943) 139 P.2d 657, 660; 59 C.A.2d 613.

"While a court of egquity may exercise broad powers in apply-
ing eguitable remedies, it may not create new substantive
rights, undex the guise of doing equity. Rosenberg v. Lawrence
1938, 10 cal.2d 590, 594, 75 P.2d 1082 (1l084-85] { i

(B) Bday City Bridge.Coug:iv,tEtteny 36 MIch 210 (Where remedy at

kaw 1s completely adequate, wquity does nct have and should
not assumre jurisdiction])

(CY Majewsky v. Empire Constriction Co, (Cal 1970)467 P.2d 547,
85 Cal. Rptr., 2 C.3d 478 (Resulting trust cannot be found
and was not found herein, on fact that money or property of
one has been used by another to purchase propetty, especially
where a buyer and also a seller is entitled to make ' a profit
and there is no promise or agreement that as a seller to
another buver there was no promise nor understanding other
what was in writing, that such seller would take the property
in trust, a resulting trust.) (NOTE: See esp., pages 550-51,
and 533).(THIS CASE UNDERMINES MILLERYS CLAIMS, ALL OF 'EHEM)(P@‘ 548-53 attache

(DY U.8. v. Oregon Lumber Co. (1922} 435 s.Ct. 100, 260 U.S.290,:204,

301, 67 L.Ed. 291 (Inconsistent remedies doctrine operates

as matter of law to preclude resort to equity relief, esp.,
when not only statute of limitations is mandatorily to be
applied, but also res judicata and doctiine of affirmation

of contract, estoppel, all based upon "maxim forbiding that

one shall be twice vexed forone and the same cause." (See

also pages 299-301).)
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(B} TMWE v, HAWE (1865) 406 P.24d 106, 109-11]1 Idaho Suprenme
Court. (It's presumed holdéxr of tile £é& property is
owmer thereof; condition subsequent are not favored,
strictly to be construed and not implied nor incorporated
in deed where no clear unequivocal language so exists.
No express nor implied intention at the time of execut-
tion or transaction that creates resulting trust-Pg 110~111)

11. Another set of facts that "rankled” Judge St. Clair was
that Affiant did not form any corporation known as Targhee
Powder Emporium, Inc., and did businees usider that name and
Targhee Powder Emporium, Unltd and Ltd. Nothing sinister,
nor wrong nor illegal occurred by such Affiant's actions and

uses of said names, since as stated an Willis v, City of

Valdez {Supreme Ct, Alaska 1976) 546 P.2d 576,"{persons dealing

with unformed corporations] may be estopped from denying
the corporate existence. .'Corporation by estoppel' is
actually a misnomer for the result of applying the policy
whereby private ligigants amy, be their agreements,
admissions or conduct, places themselves in a position
where they will not be permitted to deny the fact of
the existence of a coporation.4®
("*4. C£f. 8 W. M. Fletcher, Cyclopedia of the Law of
Private Corporations (1966 rev;d ed.) &3889 [herein
cited as Fletcher].)
"Because estoppel as a doctrine is concerned with the
acts of parties, as opposed to the legality of the “corpw
oration itself, we think the better rule is that the
corporation by estoppél doctrine may be employed even
when the corporation has not achieved de facto existence.
{5. Id. at &3902.

6. Additionally, we recognize. decisional law to the
effect that a person who conveys real properto to an
agssocilation as a coporation cannot avoid the conveyance
by denying the eorporate existence of the grantee. 8
Fletcher, supra note 4, &3958. Bukacek. v. Pell City
Parms, Inc. 286 Ala, 141, 237 So. 2d 851 (1970), cert.
denied, 401 U.S. %10, 91 S. Ct. 872, 27 L.Ed2d 809 (1971);
Jolley v, Idahc Securitiesg, Inc., 90 Idaho 373, 414 P,
2d 879, 888 (19266}).:

5“

Miller comes within said authorities as a matter of law, in
her conitinuous acceptance, recognition and reliance, ratification
and affirmance of the settlement in Teton Cv 95~047, her and

her.councala' letters to affiant, as CEQ, President or Resident
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Manager of Targhee - Powder Emporium, Inc., Unilkd and Ltd.

- NMbst accepting and estopping MIller's denial of Affiant

- s0 conducting himself, as auchucorporation and dbas was

and is the October 3, 1997 Settlement Agreement, Quitclaim
Deeds and Easement Agreement, the latter three recorded

on Octobexr 3, 1997.  There was and is nothing wrong or illegal
nor of any adﬁerse eﬁidéntiary consequences to Affiant for
ha&ing done such busihess as said corporation and dbas. The

further cases of'Moliéﬁdefjﬁ,'ﬁéxry {(Idaho 1972) 95 Idaho 1,

501 P.2d 199, 202; and Heltirnger v. Sybrandy (1994) 126 Idaho

467, 886 P.2d 772, 775~76 recognize and support Affiant
proper right to be personally liable as an individaul doing
business under such designations. In the application of
the foregoing authorities, it is clear ~that equity does not
have jurisdiction herein to even consider either a resulting
trust nor a constructive trust, and particularly, eguity

cannot relieve a party from a bargainbecause it is hard or

89 Ariz 235 ("Eguity does not demand that a plaintiff be
reli@ﬁed of a contract entered with knowledge of the respons-—
bilities assumed thereunderxr, which is in effect a gamble
on inflationary trends, when if thecgamble is lost, the oppos-
ite party may have to suffer the loss. . eguity does not
relieve a party from a bargain because it is hard or unprofi-
table. 19 Am, Jur. 57, &29.")

12, Miller‘®s purchase of said westerly 40 acres before
she entered into a partnership of such 40 with Affiant is
not a hard or unprofitable contract or bkargain. Miller knew

before she signed the Dec. 8 & 12, 1994 Agreement as to the

price of the average home in Jackson, to be $581,000.00 and



rising at the rate of  46% eﬁery 2 vears. She had an option
only she could exercise to force Affiant at the end of

2% years ta buy her 0u€; at the paid prices plus 10% per
annum for such 2% years. No better rates existed at that

time in either money‘markét'account; certificate of deposits
nor treasury bills. ~ Evidence was presented that a large

parcel to the west of said most westerly 40, was deVeloped

and one (1) acre lots in a planned subdivision wexre offered

at $55,000,00 initially and were to increase., 1If one took
Miller‘é paid price, excluding the $40,000 she never paid
Affiant for not building him a home in 2 years., plias the
possible'futuxe‘expectation; which is not any misrepresentation,
that sach 90 days her price would increase $1,000.00 or $4,000.00
a yvear for the for the next eight (8) years, (1995 through 2002
when the lawsuit was filed herein), that would amount to $32,000.
00 per acre on top of the $3,000.00 per acre she paid for

a total of $35,000.00 per acre through 2002, which is $15,000
less than the adjacent 1 acre lots being offered at $55,000.
Further, even taking said $120,000,00 through the end of 2002

at the rate of. 6% per annum which Affiant knows is/was a

very good rate of return on the $120,000.00, such would yield
her $57,500.00 interest which added to the $120,000,00 would
come to $1%9,600 for the westerly 40 acres, divided by 40

acres, comes to $4,415.00 per acre, as value on such calculated
basis. Miller®s own so called expert appraisal ﬁalued her
property at least worth $5,000 any acresg, and Treavoxr Thompson,
of Arrowhead Mortgage company, Driggs, testified the front
remainding 74 acres, which Miller offered to purchase at
$80,000.00 when she could have purchased it for $90,000.00

Aff of J-,NGB 11-6-03 P, 12, Cnr

UUUU L4




in the . smimer and fall of 1996, was sold for $5,700.00 an acres,
Spring '03. - The current owners, as hotified by postings

on fence posts and articles, of said 74 acres are now

- seeking to. subdivide such 74 acres into 2% acre parcels,

which similar 2% acres parcels, north of Miller's claimed
residence on 500N, and on Peacock and other subdivisions
between said two Bast and West reads are selling for
over $60,000.00 to $75,000.00 for 2% acrewparcels. One
of. such subdiﬁisions,just listed and devéloped is adjacent
to the 40 acres investment property of ATlfiant known
as the PReacock Joint Ventv*e Properties" consisting of a
total of 40 acres, along which westerly boundary Affiéant in 1994,
along with other joint venturers therein granted a 30 foot
easement for read and utlities purposes only, to adjacent
neighboring parcelsitoc the Worth. But Miller is greedy & spiteful.
13. Miller's counterclaims, are all barred, void and
utterly without any facts to constitute or raise a viable
claim of recovery. Under IRCP, Rule 12(h)(2) and (3) she
has no basis oﬁ‘recoﬁery and this court in egaity has no
Jjurisdiction over the clear, unahibuous contracts, (Dec. 8 &
9, 1995, the Oct 3, 1997 agreements and quitclaim deeds)
the ratifications and affirmation acts repeatedly by Miller
from Dec. 30, 1994 through November 1, 2000 of upholding
the terms of said contracts, as and against Affiant and his
said corporate and dbas entities, such latter being reveale
by Miller filing in CV 99-014, (Plt's EX 96) and in Teton
Cv . 00~76, in herx verified coppliant which referred to and
incorporated her Affidaﬁit in support of an O0TC: against

Affiant and his corporation of Targhee Powder Emporium, Inc.

Not to be overlooked are Miller's and her counsel's (Chuck

- - e, TSN D12
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Homer'*s) letters, memos and communigues to Affiant,
in said capacities re CEO, President and Resident Manager

of Targhee Powder Emporium, Inc., Unlitd and Ltd.

14. Miller and Affiant from the summer crop year
of 1995 through summer crop yéar 2000, ﬁia Affiant's manage-
ment, grew grass hay on the 2 40 acre parcels; in 1995 such
hay was harvested by Clair Hillman and his son, divided between
Miller and Affiant per an accounting Affiant insisted upong
The next crop years 1996, Affﬁant and Miller leased said 2
acre parcels to Ken:Dunn for his black angus, and against
split the proceeds by agreeing to equally use their respective
shares to initially install the base of the driveway from the
location of eventually the front gate on Hwy 33, to the first
pond, put in a culvert and per verbal agreement have the drive-
way go at a 45° slant to the north fence line and then was
to be further improved within a 30 feet permission strip, which
was both before and after the October 3, 1997 agreements and
deeds, adhered to until Miller got nosey, spiteful and gealous
of what Affiant was doing or who he was seeing. In 1997, 1998
1999} -and 2000, Affiant had John Letham, swath said grass
hay putting such into laxge hay loaves, which as testified
to by Affiant and admitted to by Miller, were mostly destroyed
in 1998 by Leﬁham's cattle and cattle from Earl Hamblin getting
into such loaves. In 1999 and 2000, Affiant was able to get
for Miller*s share of hay crop only $400.00 from Letham, and
he took his share, continuing, in delivery of hay loaves as
he needed for his horses. In 2001 through 2003 the drought
has eviscerated any hay crops and Miller's actions along with

Stan MNickel's and Earl Hamblin's of converting and misappropri-
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iating his’. waters rights, riparian}‘sufface‘flow and water
shares, have preﬁented Affiant from getting any hay at all
from his said two 40 acres parcels, ' Thus, by harvesting,
utilization of said hayycrépé and ydelds, Miller has

not only ratified and is‘estbppe& to deny all written
contracts with Affiant and his oral partnership and sole
exciusiﬁe management and succession thereto, pér Plt's
EXHIBITS, admitted, Nos 21 & 22, and plaintiff's testimonies
on August 13, and 15, 2002 and during the void qury trial
herein, but canndt seek any equitable relief. (See U.S.

v. Oregon Lumber Co, supra, page 9, and her remedies sought
are not just inconsistent and barred but this court has no
equity subject matter jurisdiction. To be further received in

¢ evidence in support of Affiant's motions are the statements in defendants
HILL's AFFIDAVIT submitted to set aside their defagltg, that
Miller, McLean and Harris met with them and discussed their
purchase of Affiantfs home at 195 N. Hwy 33, Driggs; and
Hamlinds Affidavit offered to'like‘motion t0 set aside his
defaulty admitted he had been in contaet with Miller, and gave
her permission and his approﬁal to use his adjacent acreage
o the north of the north boundary line of Affiant's 87 acres,
to go back to what she claimed was her most westerly 40. Be-
cause of the Court's illegal refusal to order discovery from
Miller, as Affiant's motions prior hereto requests and are
documented herein, Affiant has not been able, but has been
deprived from such facts and further facts and information
which will only be revealed per future discovery, as provided
by the Court's NINETEENTH ORDER, but way to late to assist

Affiant with his moticns or during said void jury rrial.
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15. The Court has deliberately ignored the over-
whelming evidence, testimony and the exhibits that establish
as a matter of law, that Miller has . fidaciary duties and
a relationship with Affliant since the recording of the
two deeds on Dec. 30, 1994, one to Affiant as dba Targhee
Powder Bmporiuwpn, Inc., the most easterly of the back 80 acres
and her initial most westerly 40 acres taken in her name as
a single women, while she was still married to Ron Miller,
Mt. Pleasant, MI., and knowlingly entered in May, 1995 in
a meretricious relationship with affiant. Miller‘®s still stnds
in a fiduciary relationship with duties of more than good faith
and fair dealings with Affiant. And not only the laws re such
fiduciary duties by Miller to Affiant have been denied, not
applied, but, likewise, the tenancy in common relationship,
and Affiant's partnership, or at the very least joint venturing
of the most westerly 40 acres have also been ignored and denied
by the prejudiced and biased mindset of Judge St. Clair. AS

stated in Hawe V. Hawe,. supra, 406 P.2d 11ll: "The evidence élearly

indicates with the exception of visits upon the land and occas-
ional hunting f{one instance of cross country skiing by Millesm:
herein] upon the premises, Arleigh”[Miller] did not exercise
or atempt to exercise control over [any of the property] the
premises after 1947 [here, after Dec 30, 199471."

16. The equitable doctrine which the Court refuses to
apply, that: A party cannot either in course of litigations or

in dealings in pais, occupy inconsistent poistions (Mailhes v.

Investors Syndicate, 36 P.248 610, 220 C. 735) or proceed in

inconsistent and lrreconciliable claims., {(McDaniels v. Gen'l

Ins. Co. of America, 36 P.2d 829, 1 C.A.2d 454; Patrons State Bank

T VAR R



V. Shapiro, 528 P.2d 1198, 215 Kan 856,) is further error

both in fact and law, especially the latter which precludes
subject matter jurisdiction. Court is especially referred

to: Adams v. Jensethhomas,'57l P.2d 958, 18 Wash. App. 752

(Man not entitled to trust relief re property he transferred
to second woman, allegedly on promise to marry him, when
he and she did not live together as man and wife, nor hold
themselves out to be husband and wife, and man still married
to his wife.)

17. Miller‘ts pleadings of all claims or counts of
her counterclaimszagaingt Affiant né&@r pled any viable
cause of action, never pled that there was any express promise
or agreement that Affiant would hold his 40 acres for her.
Thus, neither by any resulting trust speculative theory and
absolutely no eVidence for such resulting trust, equity will
not creat or enforce any written contract which sets forth

clear ascertainable intent of the parties. Bemig v. Estate of

Beniis, 114 Nev., 1021, 907 P.2d 437 (1998) In short no resulting
or constructive trust arises from a written contract or agree-

ment legally enforceabiee"Mays_Vg'JaCKSOn, 346 Mo. 1224, 145

S.W. 2@ 392.; Eilsonv. Fourtdin, 171 F.2d 999 (D.C. Cir 1948)

reversed on other grounds, 336 U.S. 681 um

e T e S 2 s S

DATED: November 6, 2003

. MAUREEN GREEN
Notary Public
State of idaho
NOTARY ACKNOWLEDGE, VERIFICATION AND CONFIR
UNDER OATH; ;

Y

BACH

(SEAL OF NDTARY)

ATION OF TESTIMONY

I, the undersigned NOTARY for Idaho, declare, state, agknow-
ledge and verify that JOHN N. BACH, personally appeared hefore
ne, this date, known personally to me, was placed under oath,
gave the foregoing testimony under such oath, and signed his

signature in my prsence and witness thereof. -
paﬁgzﬁwéa%/gﬁéﬁw/
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Rules That Apply to Both Married and Divorced Taxpayera

B

v-3601, Gain or Llogs on transfers bebtween spouses.

No ghin or loss is recegnized on & transfer of property
rom an individual to a spouse. And with two exceptions (s=e
elaw), no gain or loss iz racegnized on an individual's

transfer in trust for the hensfit of a spouse. Bl Por

“oincome tax purpeses, the recipient spouse 1& trested 38

- jnaving received & gift of the transferred property. p2
nh Code Sex. 1041 (&).

n2 Code Sed. 2041 (k) {1).

Gain is not taxed to the transferor gpouse sven if v
iz recapturs incoeme (e.g. income resulting from disposition
of depreciated property). Further, the nonrecognition puls
spplies whether the trvansfer is for the relingulshment of
marital rights, for cash or other property, for the :
asgumption of lisbility in excees of basis lexcept for

eransfers in trust) or for othey congideration and sppliss
te peyment in the form of a discharge of ihdsbtedness. pi

T N o . R R R o

n3 H Rept Mo. 98-43%, Part 2 (PL 88-369) p. 1492,

Tha mrangfer need not be losident Lo a divorce. Tha
nonrecegnition provigion (footnote 1) applies to any
cransfer of properiy between spouses regardless of wheblhar
the trangfer ig a gift or is a sale or axchange betwean
spouses scting at axm’s langth TLicluding a transfer in
exchange for bhe relinguishment of property or wmarital
rights or an exchange otherwise governed by ancther
non-recognition provision of the Code) . A divercs or legal
paparation need not be contemplated between the gpouses at
the time ¢f the transfer nor must a divorss or lsgal
separatlon avey agour. nd

nd Reg 1.1042-1T{&;.
,} There are two exceptions oy nonrecognition trestment
S Eor propexty sranefayved in trust for the benafic of a
gpouse. Gain or losg is recognized on the fran®fer in trust
Gf property with liabilicies in excess of Dasis ni  {ses
1-2605) and on the transfer in trust of installment
shligations ng (see I-3606).
8 Code Beo., 104Llisd.
nb Code Sew. 453R{g) .
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H-L20L15. Stook redemptions ingldent to diverce.

Whether the redemption of ptoek incldent to & divorce

will generdte 2 dividend appears Lo depﬁnd o bhe psbture O
the obligation %to buy back stock arisiug out of the marital
settlament or decree. Where the Hisbadd HeEw mopsreohal .
akligation to purchase the wifa’ g’ Et@&k tﬁ&{ "””‘tiﬁﬂ by
the ggroorstion in satigfsction ef hhah’obiigat on resulth
in ® dividend te the husband, p4d Howsver, whers the
hugband las no personal obiﬁc$t$on e buy the steak, the
corptration’ & rwdbmptlﬁh of the wife's = tock dees not result
cin & gividend to the husband, Thus, &ven Lf the divorce
decrees states that the husband hss an ebligation to buy the
wlfe & ptock, no constructive dividand resultg from the

redemption where the fagts show that & corporate obligetion
was intended. ndg

p4% Berger, Roy, (1874) TC Memo 13 $94~174, DM TON
74172, affd (1876, Ta-8)  lunpublished); Gorde nf Jmhn,
(1878 TC Mewme 1875-8&, PFH TCM 750B6.

néé Nichols, Wayne, (1§73) TC Memo 18T7E-104, FH TCM
74114,

Where a shayeholdsy (H) had gntered Into a ceparation
BgTESMEnt by whith hs sgresd to P rohags hig wife’s <Wfa)
stoak in a clogely-beld corporstion, the forporation’s later
redauprion of bhat gtock resultad in 2 constructive dividen
te H, even though the redemption was auvthorized by 5 gtate
court ovder thay purpertad to correct the terms of # awd Wig
divorce decrss. Undsr the order, which was obtained by H
after the redemption had E&QWM, tha divores fecres was
changed by ﬁa;@tlfg ghe tertne reguirihg B to purchige W e
gtook and ingerting 3 y““Vlmmﬁﬂ wmthwxmmmug twe redanprion.
The Tax Couyt held thei che sepsration sgréetent was &
valid, binding sontract under the then applicable state law
(Chic) ., Undar the sgreement, H had the primary snd
nh@ﬁd%t?@ﬂ&l chligatisn te purchaze W's stouk. The Tax
Ceupt alss concludad that the order puyporting Lo correst
the diverce decrse wag invalid under the then aspplicables
state ilaw, and therefore had no effect for federszl tawm
purposes, However, sven 1f the order was velid undsy state
law, H received a conetrucstive gividend as z result of the
redenprion,” sinse the corporstion had assumed H's obiigation
te purchase the gtogk bFf re the orday wag issuved. n4sé . J

e B M T W g dm G e owm Thown A W e Peone e e e s Bl ad

NaL.L Huyss, Nary; (26932) 101 7C No. 40.

the Ninth Cirouit har held, however, tha
divorce decrse provided for & parsonsal obwAJ
peychage the wife's gtock, but the divoercs &

modified by the divorce court to ?etre@ut Ve
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T.5800, Transfeys Bebwasn Hutband and Wife ox tnoldent to
Divorce, B |

A husband and wife are treated @s a single economic unit
with resgpect to tremsfers of thelr asmets o oue another.
Aogordingly, no gain or 1oss iz recognized om such transfaere
or transfars betwean Iprmer spousszs if lncident toe a
divorga. (v v dop ywﬂ_}%

‘ For a discussion of tranzfe made incidsent Lo a
diverce, sse 1-3612 st geg
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548 Cal

plaintiffs’ title to real property as against
judgment liens claimed by defendants and
plaintiffs appéaled. The Supreme Court,
Sullivan, J., held that where agreement of
purchase and sale between purchasers’ im-
mediate grantors and grantors’ grantors
made no reference to agreement between
immediate grantors and purchasers and was
not conditioned in any way on existence or
performance of the latter, and immediate
grantor dealt with each of his opposite con-
tracting parties at arm’s length, there were
two independent agreements of sale ard
immediate grantors did not serve as mere
conduit for naked title, notwithstanding
that both transactions were processed
through the same escrow and simultane-
ously closed; thus, immediate grantors’ in-
terest was one to whichk outstanding judg-
ment liens could attach,

Affirmed.

Opinion, CalApp, 76 CalRptr, 214,
vacated,

Mosk, Acting C. J., and Tobriner, J,
dissented.

I, Judgment E&=786(5)

 Where agreement of purchase and sale
between purchasers’ immediate grantors
and grantors’ grantors made no reference
to agreement between immediate granmtors
and purchasers and was not conditioned in
any way on existence or performance of lat-
ter and immediate grantor dealt with each
of his opposite contracting parties at arm’s
length, there were two independent agree-
ments of sale and immediate grantors did
not serve as mere conduit for naked title,
notwithstanding both transactions were
processed through the same escrow and
simultaneously closed; thus, immediate
grantors’ interest was one to which out-
standing judgment liens could attach,
West's Ann.Code Civ.Proc. § 674.

2. Trusls &263%;

A resulting trust, like an express frust,
iz hased on manifestation of intention of
the person creating it.

467 PACIFIC REPORTER, 2d SERIES

3. Trusts @72, 86

A resuliing trust is not founded on the
simple fact that money or property of one
has been used by another to purchase prop-
erty but is founded on a relationship he-
tween the two, on the fact that as between
them, consciously and intentionally, one has
advanced the consideration wherewith to
make a purchase in name of the other; the
trust arises beeause it is a natural presump-
tion in such case that it was parties’ inten-
tion that ostensible purchaser should ac-
quire and hoid property for one with whose
means it was acquired.

4, dodgment €=780(5)
Trusts &72

Where it was not shown that intention
in using title insurer as escrow to process
transfer of property from grantors to their
grantees and from grantees to their pur-
chasers, with simultaneous closings and
payment of fands only by purchasers, with
profit remitted to grantees and balance to
grantors, was that grantees would be mere-
Iy ostensible purchasers, failure to reguire
grantees to advance funds of their own did
not give rise io resulting trust and no fraud
or wrongdoing could be imputed to grantees
by “middleman” escrow’s shorteut of cred-
iting grantees with funds advanced and
debiting grantees with balance due grant-
ors; thus, interest of grantees was one to
which outstanding judgment liens could at-
tach, West's AnnCode Civ.Proc. § 674

et o o

Joseph L. Bortin, San Francisco, for
plaintiffs and appellants,

Gerald R. Knecht, Joseph L. Fink,
Knecht, Dingus, Fink & Boring, Joseph A.
Kiernan, Joseph M. Inglese and Bruce M.
Lubarsky, San Francisco, for defendants
and respondents.

SULLIVAN, Justice.

In this action to quiet title, plaintifis
Adolfo and Consuselo Majewsky appeal
from 2 judgment which although declaring
them to be the owners of certain real prop-
erty, decreed that their interest therein
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was subject to judgment lens in favor of
defendants! (Code Civ.Proc. § 674.) %
The evidence which is unconiradicted
discloses the following facts. On January
11, 1963, one Allen Waugh entered imto an
agreement In writing® with Irving and
Beatrice Cuslidge to purchase from the lat-
ter a parcel of real property in San Fran-
cisco for $11,000. Waugh then endeavored
to find 2 buyer who would pay $12,500 for
the property. e approached Fuentes, a
real estate broker, who was not interested
but who referred him to Gumrmufsen, an-
other broker. .
Mr. Gummufsen contacted plaintiff
Adolfo Majewsky, also a real estate broker,
who indicated an interest in the property.

He provided the latter with a preliminary

title report showing that on January 1ith
the property was vested in Mr. and Mrs
Cuslidge and that it was not subject to any
liens or encumbrances. Mr., Majewsky in-
spected the property, talked to the tenant
and eventually informed Gummufsen that
he would make an offer on the property.
On January 23, 1965, Mr. and Mrs. Majew-
sky entered into an agreement in writing
10 purchase the property and improvements
for $12,500, The agreement® was signed
by Gummufsen “as agents for sellers.”

An escrow was opened at First Ameri-

can Title Company which had issued the -

preliminary title report mentioned above.
The title company’s file for this particular
escrow was received in evidence below and
has heen transmitied to this court. The

{. Defendants are: Bmpire Consiraetion
Co. Itd.; Glens Falls Insurance Com-
pany {assignee of Empire); United Cal-
ifornia Bank: and Anderson & Perkiss,
Ine.

2. Code of Civil Procedure, section 674 pro-
vides in pertinent part that an “abstract
of the judgment or decree of any court
of this State, ncluding a judgment of any
court sitting as & small elaims ecourt, or
any eoart of record of the United States
* % % mgyv be recorded with the recerd-
sT of any county and from such recording
the judgment or decre¢ becomes a Hen
upon all the real property of the judg-
ment debtor, not exempt from execution,
in such county, * * **

N B}
(Ul

i i .
RS

file contains among other documents, copies
of both the agreement of sale dated Janu-
ary lith and the agreement dated Janunary
23rd, as well as instructions by ail of the
parties, Mr. and Mrs, Cusiidge deposited
in the escrow their deed to Allen and
Dorothy Waugh with 2 demand for $11,000;
Mr. and Mrs. Waugh deposited their deed
to Mr. and Mrs, Majewsky with a demand
for $12,500 and instructions to pay $11,000
on delivery of the Cuslidge deed, broker's
commission and other ¢harges and to remit
the balance to them. Mr, and Mrs. Majew-
sky deposited the sum of $11,655.28 rep-
resenting the balance® due on the purchase
price and closing costs with instructions
providing for the disbursement of all funds
upon delivery 6£a.éeeé and issuance of a
standard form title insurance pelicy in the
amount of $12,500 insuring title to be vested
of record in their names subject only to

taxes and assessments not delinquent. '

Upon the closing of the escrow $11,014.18
was paid to the Cuslidges, $1,109.25 to the
Waughs, $375 as commission to the broker
and $156.85 to the title company. The deed
from the Cuslidges to the Waughs was re-
corded immediately before the deed from
the Waughs to the Majewskys,

Mr. Majewsky repaired and improved the
property. When he decided to sell it in
September 1965, he ordered a preliminary
titte report and learned for the first time
that the property had been conveyed to him
by the Waughs and that his title was sub-
ject to judgment lens against the Wanghs

3. A printed form adepted by the Sar Fran-
cisco Real Hstate Board and entitled
“YIniform Agreement of Sale and Deposit
Receipt.”

4, A printed form of Uniform Agreement
of Sale and Deposit Receipt idemtical
with that used in the Wangh-Cuslidge
transaction (see fn, 8 ante). The Jan-
uary 234 agreement however nowhere con-
tains the names of either the Cuslidges or
Waughs.

5. After reeeiving eredit for their deposit
of $1,000 paid om execution of the deposit
receipt dated Jepuary 23, 1965.

x
=



550 Cal

amounting to approximately $50,000. The
Majewskys had never heard of the Waughs
before. Shortly thereafter they commenced
the instant action.t

The trial court found and concluded that
the subject property was purchased by the
Waughs from the Cuslidges for a valuable
consideration; that it was then sold by the
Waughs to the Majewskys for a valuabie
consideration; that the enly cash -deposited
in the escrow was that of Majewskys';
that neither Allen nor Doris Waugh acted
as trustee for the Majewskys in the pur-
chase and sale transactions; that the judg-
ment lens attached during the peried of
ownership of the property by the Waughs;
and that although plaintiffs Majewsky were
the owners, their interest in the property
was subject to the llens and plaintiffs were
not entitled to & decree quieting title as
against such liens. Judgment was entered
accordingly.

Since the controlling facts of the con-
troversy are clear and undisputed, and sus-
ceptible of but one rational inference, the
crucial issue confronting us is one of law.
(See Baugh v. Rogers (1944) 24 Calld
200, 206, 148 P.2d 633; cf. Mah See v.
North American Acc. Ins. Co. (1923) 190
Cal, 421, 426, 213 P. 42.) We must deter-
mine whether the liens of the judgments
against the Waughs aftached to the prop-
erty during the brief, indeed minute, period
of time in which Mr. and Mrs. Waugh
héld title, Contending that no liens at-
tached, plaintiffs argue that the Waughs
were trustees or mere conduite;? that
having no meney of their own invested in
the property but rather “using” that of
plaintiffs, the Waughs “had no right to
control the title” but could only “pass it on
to plaintiffs®; and that since they had
enly “naked title” no liens attached. We
find no basis in law or in the record for

6. Piaintiffs inform us that they bave al-
ready received payment from the title in-
surance company to the extent of the lat-
ter's liability wunder the policy of title
ingurance issued plaintiffs but assert that
their sctual loss exceeds the proceeds of
the policy.

487 PACIFIC REPORTER, 24 SERIES

such a claim and have concluded that the
decision of the trial court should be upheld,
We affirm the judgment.

f1] We think that the uncontradicted
evidence establishes, as indeed the trial
court determined, that there were here tweg
separate and independent sales of the prop-
erty, based upon two separate agreements
of sale, supported by separate considera-
tions and effectuated by separate convey-
ances. Apart from the Majewsky agree-
ment of JTanuary 23rd and regardless of its
continued vitality, eventual performance or
sudden demise, the agreement of purchase
and sale entered into between the Cuslidges
and the Waughs had its own exclusive and
individual existence. It made no reference
to the later agreement; nor was it condi-
tioned in any way upon the existence or
performance of the latter. By the terms
of the Janunary 11th agreement, Waugh was
bound to purchase the property for the
stipulated consideration, There was noth-
ing to prevent his deposit of his own funds
in order to carry out the agreement; he
could have discharged his obligations as
buyer under this agreement leaving a long-
er interval of time to discharge his obliga-
tion as seller under the later agreement.
Indeed, if for some reason the later agree-
ment could not be performed, Waugh would
nevertheless remain bound to the Cuslidges
and required to perform his agreement with
them according to its terms, and at the time
of performance to pay them the stipulated
$11,600 for their deed.

The clear facts of this case show that

Waugh contracted to buy from the Cus-

lidges and then contracted to sell to the
Majewskys so that he could make 2 profit.
These were two separate sales in which
he participated first as buyer and then as
seller; he dealt with each of his opposite
contracting parties at arm’s length. He was

7. Plaintiffs assert “The Waughs were ex-
press, resulting or constructive trustees,
only; or mere conduits, through which ti-
tle passed.”” However, as we explain
énfra, plaintiffs confine themselves to the
point that the facts give rise to a result-
ing trast.

MAL
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in no way different from countiess others
who acquire property in the hope of reseil-
ing it at a profit. There is simply nothing
in the record before us which makes these
two transactions one or which transmogri-
fies Waugh, the entrepreneur, acting for
his own gain, into Waugh, the trustee, zct-
ing in the interest of another.

Nor did these two separate transactions
whose individual entities had been already
established, become coalesced by being
processed in a single escrow or with a
simultaneous closing.

The facts of the instant case exemplify
what has been called a “middieman” es-
crow, “A, as seller, and B, as purchaser,
give separate instructions to X, escrow

holder, for the sale and purchase of Black- -

acre for $10,000. B, as seller, and C, as
purchaser, give separate instructions to X,
escrow holder, for the sale of Blackacre
for $15,000. B, of course, is acquiring the
land from A and reselling it to C at a
35,000 profit. There are technically two es-
crows; but the escrow holder is the same,
the two escrows are to be closed together,
and the instructions are often kept in the
same portfolio” (Ogden’s California Real
Property Law (1956), § 2L4(4) (¢), p- 604,
italics added.) &

In sum, Mr. and Mrs. Waugh, pursuant
to the agreement dated January 11, 1965

8. The confidential character of the multi-
ple instroctions in a “middleman” escrow
provides additional preof that it actual-
ly consists of two escrows. The above
cited authority continues: “The rules ap-
plicable. to disclosure of escrow instrue-
tions in this case are as follows:

“4 {s entitled to see B’s instructions
velative to the purchase from A, but be
is not entitled to information as te the in-
structions between B and C.

“B ig entitied to see the instructions of
either 4 or O

“( iz entitled to see only the instructions
of B concerning the sale from B to C.
{(Farmer, Bserows, p. T4.)

WX the escrow holder, is under 2o jegal
dgty~-in fact, it wouid be a breach of con-
fidence—to inform A or © as to the terms
or existence of the escrow to which either
is not a party, assaming that the instrac-

with Mr. and Mrs. Cuslidge, acguired the

subject property as their own, albeit with

the objective in view of reselling it at a
profit, At the time of such- acquisition
there were, and prior thereto had been,
judgments outstanding against the Waughs
of which abstracts had been properly re-
corded in San Francisco. Upon recorda-
tion of such abstracts with the county
recorder each “judgment or decree be-
comes a lien upon alt the real property of
the judgment debtor, not exempt from ex-
ecution, in such county, cwsed by him at
the time, or which he may ofterward and
before the Hen expives, acquive, * % *7
(Code Civ.Proc. § 674, italics added.) It
is manifest that when the Cuslidges de-
livered.their deed to the Waughs, the latter
acquired the subject property as the actual
owners on their own behali? and not in
trust ov as agents on behalf of any other
person or persons. At the instant of such,
acquisition, the existing liens attached.
To ignore their operative effect because
the Waughs immediately conveyed to plain-
tiffs, would be to frustrate the purpose
of the statute and emasculate its provisions
by conditioning their efficacy upon the
length of time the judgment debtor owned
the property. The above statute tock ei-
fect the instant the judgment debtor ac-
quired the property irrespective of how
long he might decide to hold it.

tions do not expressly demand such in-
formation. {Blackburn v, McCoy, 1 C.A,
24 648 [37 P.2d 158]: Shiver v. Lib-
erty Building-Loan Assn, 16 Cal2d 298
[106 P24 4], remarks of J. Carter at p.
808.)"  (Ogden, op. cit. supra.}

9, Since, 8s we have explained, the Waughs
became the actual owners of the prop-
erty, they &id not take mere '‘naked”
title. We therefare find inapplicable
plaintiffs’ anthoerities cited for the prop-
ositions that *the lien of a judgment
does not attach to a paked title but omly
to the judgment debtor’s interest in the
real estate; and If he has no interest,
though possessing the naked title, then
po lien attaches, [Citation.]”. (Davis v.
Perry (1932) 120 Cal.App. 670, 676, 8
?.2d 514, 517: see also Ikmoian v. Win-
ter (1928) 94 CslApp. 228, 225, 270 P.
9998.)

A
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Nevertheless plaintiffs contend that all
of the foregoing conclusions mast yield
to trust principles brought inte play by

" the cirenmstance that the Waughs in ac-
quiring the property “used” the Ma-
jewskys’ money without the latter’s knowl-
edge or consent.” As we have said, plain-
tiffs do not advance a precise thesis, being
content with the scattershot attack that
the “Waughs were express, resulting or
constructive  trustees, only.”  (Italics
added.) However, plaintiffs make no ar-
gument that there was an express trust
in the instant case, as it seems obvious
they cannot (see Rest.2d Trusts, §§ 2, 23),
and we need net consider the point.

{2,3] All that we can giean from plain-
tiffs’ briefs is-the semblance of an argu-
ment that the Waughs' use of the Ma-
jewsky money gave rise to a resulting
trust. But a resulting trust, like an ex-
press trust, is based on the manifestation
of intention of the person creating it
{Rest.2d Trusts, § I, com. ¢, p. 5; see zlso
4 Witkin, Summary of CalLaw (7th ed.

18607 Trusts, § 80, p. 2964; 5 Scott, Trusts’
(34 ed.-1967), § 4042, p. 3215; § 4401,

p. 3315.) Contrary to plaintiffs’ apparent
position here, a “resulting trust is not
founded on the simple fact that money or
——property 0 one has been used by another
to purchase property. It is founded on a
relationship between the two, on the fact
that as between them, comsciously and -
tentionally, one has advanced the con-
sideration wherewith to make a purchase
in the name of the other. The trust arises
because it is the natural presumption in
such a case that it was their infention that
the ostensible purchaser should acquire and
hold the property for the one with whaose
means it was acquired” (Lezinsky v.
Mason Malt W, D. Co. {1921) 185 Cal
240, 251, 196 P, 884, 890, italics added; see
also Berniker v. Berniker (1947) 30 CalZd
439, 447, 182 P24 557; Seabury v. Costello
(1962) 209 CalApp.2d 640, 645, 26 Cal
Rptr. 248; Baskett v. Crook (1948) 86
Cal.App.2d 355, 362, 195 F.2d 39; Treager
v. Friedman (1947) 79 Cal.App.2d 151,
167-168, 179 P.2d 387; Owings v. Laug-
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‘harn (1942) 53 Cal.App.2d 789, 792, 128

P.2d8 114) Plaintiffs have not directed
our attention to any facts in the present
record satisfying the requisite fact of in-
tention. McGee v. Allen (1936) 7 CalZd
458, 60 P.2d 1026 and Mercantile Collec-
tion Bureau v. Roach (1961} 195 Cal.App.
24 355, 15 Cal.Rptr. 710, cited in support
of their claim of a resulting trust are
distinguishable on their facts, involve
transactions manifesting the requisite in-
tention of the parties, and, therefore re-
quire no detailed consideration.

Apart from the bare assertion quoted
above, plaintiffs make no argument and
furnish no authorities in support of a claim
that the Waughs’ use of the money gave
rise to a constructive trust. Since plain-
tiffs do not press the point, we do not feel
ohliged to treat it in detail.

The general rule (subject to exceptions
not here pertinent) is that “Where a trans-
fer of property is made to one person and
the purchase price is paid by another, & re-
sulting trust arises in faver of the person
by whom the purchase price is paid,
® % ¥ (Rest2d Trusts, § 440, p. 393.)
This rule “is applicable not only where the
purchase price is paid directly to the ven-
dor by a person other than the transferee,
but also where the purchase price is paid to
the vendor by the transferee with money or
other property belonging to another per-
son with the consent of the other person.
Thus, when a transfer of property is made
to ome person and the purchase price there-
of is paid by him with money or other prop-
erty belonging to another person with the
consent of the latter, a resulting trust arises
‘n his favor.” (Rest.2d Trusts, § 440, com.
h, p. 395) Comment h, however, con-
finmes: “If the other person did not con-
sent to the use of his money or other prop-
erty in making the purchase, or did not
consent that the properfy purchased should
be transferred to the transferee, a construc-
tive trust and not a resulting trust arises.”
{Accord, Fulton v. Jansen (1893) 99 Cal
587, 550--591, 34 P. 331; 5 Scott, op. cit.
supra, § 404.2; Bogert, Trusts (2d ed
19843, § 451, at 498-499.)
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[4] Under the last theory, it is con-
ceivable that, in some instances, a person
wrong fully using the money of another to
acguire title to property would be under
the equitable duty to -convey it to the
former in order to prevent unjust enrich-
ment. (Rest., Restitution, § 160; see also
Bainbridge v. Stoner (1940} 16 Cal.2d 423,
428-420, 106 P.2d 423; 5 Scott, op. cit. su-
pra, § 404.2.) We do not perceive however
and plaintiffs do not establish from the rec-
ord, that the Waughs wrongfully converted
or appropriated the Majewskys' funds and
used them to acquire the property within
the principles of constructive trusts, In-
deed, we would say that the Waughs did
not convert or appropriate the funds at all.
It js only when the entire middleman es-
crow, after being closed, is viewed in retro-
spect that ome may say that in effect the
Waughs used the funds, But the estab-
tishing of 2 single escrow was due solely to
a decision and practice of the title com-
pany, apparently a settied and accepted

practice in the title insurance field (see

Ogden, op. cit. supra), and not due to any
act, much less scheme, of the Waughs.
The escrow files show that Mr. and Mrs.
Majewsky's money was paid to the title
company. Presumably in this type of es-
crow where the title company is called upon
to make a simultaneous closing of actually
two escrows, the title company in taking
seller’s instructions from the Waughs on
the same day as it took buyer’s instructions
from the Majewskys' (along with the pur-
chase price) tock the “short-cut” of credit-
ing the Waughs with the $12,500 coming
from the Majewskys' and debiting them
with the $11,000 due the Cuslidges. We
cannot impute fraud or wrongdoing to the
Waughs, or conclude that they were wnjust-
ly enriched, merely because the title com-
pany employed such adjustments without
requiring the Waughs to deposit cash of
their own for their purchase of the prop-
erty.

The indgment iz affirmed.

McCOMB, PETERS and BURKE, JJ.,

concur.
467 P.2d—35%2

MOSK, Acting Chief Justice (dissent-
ing). '

1 dissent.

The majority search for a resulting frust
and fail to find the parties “consciousty and
intentionally” entered into a trust refation-
ship. What they overlook is that under
these circumséanc»es, an intention is pre-
sumed by operation of law, Since 1872,
Civil Code, section 853 has provided “When
a transfer of real property is made to one
person, and the consideration therefor is
paid by or for another, a trust is presumed
to result in favor of the person by or for
whom such payment is made.”

This is precisely the kind of case in
which' such presumption should be invoked
in order o avoid a gross miscarriage of
justice. The “transfer of real property”
referred to in -section 853 was initially
made to Waugh, but “the consideration
therefor,” also as provided in that section,
was paid entirely by the plaintiff. No
funds other than those of the plaintiff were
deposited in the single escrow used in this
transaction.

The plaintiff paid $1Z,500 into escrow,
presumably to the property owners, the
Cusiidges. He was unaware that Waugh
intended to, or did; acquire any interest in
the property. At no time did he consent
to Waugh acquiring any interest in the
property. To now saddle plaintiff with
Jiens for some $50,000 worth of Waugh's
indebtedness—approximately four times the
value of the property—merely because
Waungh acquired a theoretical transitory
title is the uitimate in exalting form over
substance.

Conceivably we could find a constructive
frust here. However, these facts more
properly qualify as a texthook illustration
of a resulting trust. By definition 2 re-
sulting trust arises from a transfer of
property under circumstances indicating
that the parties did not intend the trans-
feree to take a beneficial interest. (Rest,
Trusts, §§ 404, 440, 456.) It cannot be
denjed that no one intended Waugh to
acquire any inferest in the property. Wit-
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HAWLEY TROXELL ENNIS & HAWLEY LLP
333 South Main Street

P.O. Box 160

Pocatello, ID 83204-0100

Telephone: (208) 233-0845

Facsimile: (208) 233-1304

E-mail: REB@hteh.com

Attorneys for Defendant Galen Woelk, individaally & dba Runyan & Woelk

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TETON

JOHN N. BACH,
Case No. CV-02-0208

VS,

)
)

Plaintiff, )
)
)} DISCLAIMER OF INTEREST
)

KATHERINE D. MILLER, aka KATHERINE
M. MILLER, Individually and dba R.E.M.,, et
al.,

Defendants.

PLEASE TAKE NOTICE that Defendant Galen Woelk, individually & dba Runyan &
Woelk, has never claimed, and hereby disclaims, any right, title, and interest in and to any of the
real property referenced in the Second Claim for Relief, Third Claim for Relief, and Fourth

Claim for Relief asserted in Plaintiff John N. Bach’s First Amended Complaint in this action.

[N
DATED this [0 day of November, 2003.

le

Galen Wéelk
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DISCLAIMER OF INTEREST -Page 1 000U
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STATE OF IDAHO )

) ss.
County of Teton )

On this | (!ﬂlday of November, 2003, before me, Jube A ﬁhaﬁt ro , a Notary Public in
and for said State, personally appeared Galen Woelk, known or identified to me to be the person

whose name is subscribed to the foregoing instrument, and acknowledged to me that he executed
the same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the
day and year in this certificate first above written.
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John N. Bach
P.O. Box 101
Driggs, ID 83422

Alva Harris
P.O. Box 479
Shelley, ID 83274

Galen Woelk

Runyan & Woelk, P.C.
P.O. Box 333

Driggs, ID 83422

Jared M. Harris
Baker & Harmnis
P.O. Box 577
Blackfoot, ID 83221

Anne Broughton

1054 Rammell Mountain Road
Tetonia, 1D 83452

David H. Shipman

Hopkins Roden Crockett Hansen & Hoopes, PLLC

P.O. Box 51219
Idaho Falls, ID 83405-1219
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Overnight Mail
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JCHN W, BACH

1858 8. Buclid Avenue

San Marinc, CA 911068

Tel: (626) 799-3146

{Seasonal Address: P.O. o
Box 101, Driggs, ID 83422) R

Plaintiff & Counterclaim Defendant
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SEVENTH JUDICIAL DISTRICT COURT, IDAHO, TETON COUNTY

JOHN M. BACH, CLSE NO: cv 02-208

PLAINTIFE & COUNTERCLAIM
DEFENDANT JOHN N. BACH'S

Plaintiff & ' SUPPLEMENTAL BRIEF NO. 1,
Counterclaim IN SUPPORT OF HIS MOTPIONS
Defendant, FILED NOVEMBER 6, 2003

V.

KATHERINE D. MILLER, aka A FULL HEARING I. REQUESTED &

KATHERINE M. MILLER, et al., REQUIRED o

DATE OF BEARLNG: Dec, &, 2003
CTIME OF HEARING: 9 a.m or T/A

Defendarnt & PLACH: TETON COUNTY COURTHOUSE
Counterclaimant, ~ ' '89 'N, Main, Driggsy &D.
et al.,

This PLAINTIFF & COUNTERCLAIM DEFENDANT JOHN N. BACH'S Sup-
pleméntal BRIEF NO. ¥, is offered in further support of all his mo-
tions filed, November 6, 2003. Emphasis herein will be on a topical
or outline of egregiously Judicial mistakes , errors, neglects, delib-
erate violations of plaintiff's procedural and due process rights and
equal protection rightes and the ongoing predisposed mindsel via cor-
rupt, fraundulent and Goid rulings, which made a complete Dvaconmian?
moekéry and denial of Jjustice to JOHN N. BACH.

1. The unassailable facts,ievents and deﬁelopments, are already
set forth in plaintiff's affidavits, all of them, on file herein;
From the filing of the initial complaint it was c¢lear that any main
claim or claims was that of guiet title, partition, partnership

dissolution and resolution, all claims issues clearly in eguity, to
met . ormpty. BRTRF 1, in Supp of His Mins filed Nov. 6, 2003 P, 1,




beittried solely by the court, as existed not only at common law,
but mandated by T.C. sections 6+414 and. 6w415, et seq, and the
numerous cases cited by plaintifif from the Idaho Supreme Court,

especially Loomis v. Union Pac R.R. Co. 97 Idaho 341, 544 P.2d 299,

304, citing a long list of Idaho cases Cleaklfilimiting all issues
even Jjointed therewith, per I.C. sec. 6-414, to be tried solely by
the court. {See Supp'*l Aff of J.N.B., filed July 16, 2003, pages 8-14)
The reguirements of IRCP, Rule 65 mandated the couxrt to retain,
remember and apply thereafter at any further hearings of whatever
nature and most certainly, at court trial upoﬁ all issues ‘joinéd
therewith, per sec. 6-414, all the testimony of plaintiff and all
evidence received during his testimony and proceédings held on
August 13, and 15, 2003. [let Amended Complt, Par 4, P. 3%Je .
2. In Plaintiff's FIRST AMENDED COMPLAINT filed Sept. 27, 2002,
he further incorporated all of said testimony, exhibits and evidence

specifically and most emphatically pex Par. 4, c), [P. 6];

"Plaintiff .refers to his initial complaint herein and his
affidavits filed with the court in support of his requested
relief of temporary restraining ordeyxr, his Turther testimony

reguesting judicial knowledge be taken by the court of all of
such presentations by plaintiff, as well as the transcribed
oral ruling of the court and it's preliminary injunction of
August 16, 2002." [Emphasis added]

The evidence presented on said 2 days showed and established ungues-—
tdonably the application, governing and controlling terms of the
SETTLEMENT AGREEMENT, Quit Claim Deeds and Easement Agreement, all

one package, of October 3, 1997, wherein per an Affidavit by Xatherine
Miller, in USDC, Idaho CV 99-014, she testified under oath, to defeat
plaintiff JOHN N, BACH's claims therein, of her failure of considera-
tion, fraud and his rescission of said SETTLEMENT AGREEMENT and
integral documents, that she had never breached them, at all times

honored them, and that both SW?{?@@%%QFN BACH, individually &nd as
' AR, -
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nominee. for Targhee Powder Emporium, Inc., his dba, via

said SETTLEMENT AGREEMEﬂi had resolved all claims between them
ariging oxr in any way related to their'purcﬁasé of their'resp@ctit@
40 acres from the Harrops and the jointly,owhé& strip of 110 feet
by % mile. (See Supp'l Aff, July 16, 2003, Par 15, pp 15-19, &

Pt's EX 96.) Such Miller's Affidavit, Plt's EX 96 in evidence,
further hag Miller's confession that she.was'awaré of the doctrine
of resulting and constructiﬁe‘trusts, as such claims were made by
JOHN BACH against her and such claims were.éettle& per said docu-
ments executed Oct. 3, 1997 and recorded that same day.

_3. The ONLY TRUE ISSUES FOR THE COURT TO DECIDE. WERE THOSE. OF
THE CRIMES COMMITTED BY THE NAMED CODEFENDANTS AGAINST PEAINTIFF,
including not only Miller, Mc¢Lean, Fitzderald, Oleson, Lyle, Bagleys,
Dawsons and counsel, ALVE A, HARRIS, GALEN WOELK, CODY RUNUAN, and
ROY C., MOULTON. There were no counterclaims in eqguity that Miller
could raise against plaintiff;. as she had exhauStedrand preﬁiously
had determined her actions/claims, adequately and completely at

law, not only in said USDC, Cv 99-014, but in Teton CV 95~47, 01-
59, and CV 00-76. The required findings the court. should have made, were
that of criminality, fraud and intentionhal, hateful, malicious and
spiteful actions and torts, by all of said defendants against JOHN
BACH. Any and all other claims of Miller were barred by the statute
of limitations, the estoppel doctrines, res judicata, collateral
estoppel, issue preclusion, Jjudicial estoppel and gquasi estopppel

as well as promisgory estoppel shown by the e#idence as earl as

Aug 13 and 15, 2002, all evidence of which was and remains uncontra-
dicted. Moreover, Miller's claims if any had been totaly discharged
in John Bach's Chapter 13 Bankruptcy proceeding in Northern Calif.,

and no machinations or professed jurisdiction or contrived discretion
PT'S SUPP'L BRIEF 1, in Supp of Hig Mins filed Nov., 6, 2003 P, 3,
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by Judge St. Clair-elevated him to a federal Judgship position, for

which he was never nominated, advised or consented and most certainly
neVrer confirmed or sworn to assume a_federal court's absolute and
exclusive jurisdiction over said Chapter 13, discharge of Miller and
DAWSONS'~McLean's and Liponis' claims of any and every sort. (Pt's
Trial Briefs 2 and 3, filed May 30, 2003, and June 2, 2003, and

40235 Washington Street Corpration v. Tussrd 9th Cir. May 23, '03,

entire opinion attached to said Brief No. 3.}

_ 4. From the time of plaintiff's filing of his FIRST AMENDED COM-
PLAINT, Judge St. Clair became not just an advocate for Miller and
all other defendants but a provecatueris purveyor of misapplied
legal principles and even ﬁonrrived unsupported prejudiced’ actions,
rulings and eventnialdy a vold JUDEMENT and NINETEENTH ORDER on
Octcber ~ 23,2003n%” even before that per wholly void and unsupported,
distorted of all evidence and the law, FINDINGS OF FACT AND CONCLU-
SIONS OF LAW, initially dated June 31, 2003, (June only has 30 days)
and nevef filed with the Court clerk in Teton County as reguired
by Idaho statutes and rules of court, civil procedure, etc, Plainktiff
per hig Affidavits filed July 9, 2003, Supplemental Affidavit filed
July 16, 2003, his FURHTER MEMO BRIEF, filed Oct. 1, '03 & incorporated in
to & as part of his . recent Affidavit filed * November 6, 2003, which
latest affidavits were not addressed in any contra or opposgsing response
memo briefs by Miller or her counsel, but simply left for Judge St.
Clair to intercedde and contest © as their personal counsel. It is one
thing for a party's attorney to fail to file any authoritative refuting
brief and it is another thing, wholly improper for the court, to not
accept such failure as a stipulation, if not confession and admissions
of the correctness of plaintifffs filed affidavits and motions, but ¥e-

veals such parties' rellance upon th;_'g@gg»&o argue . for their clients
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and’ rule unconstitutionally in a matter of required advocacy or
édmission of liability; Judge 8t. Clair has a contrary mindset
toward plaintiff, who he seems to require natcxﬂy-u)baaccurately
specific, but, without any allowable basis of entitlement to
justice, relief or redress per said Judge's intendments of pro-
tecting codéferidants and their counsel who are exempt from his

judicial reguirements of administering justice equally to all.

Pages 4, th:ngh‘l?,_and;thejatﬁach@dfcbpiesﬁQf'Pléiﬁtiffis;EXﬁIBITS

Nos., 103, 104, 95, 97, 98A and 988, which are still marked for

_uﬂidentification'but;which'shouldfnoﬁfbé;teééi%éd'ihféﬁiﬁéﬁée;for‘all

purposes herein and particularly in Geanting plaintiff's motions

per 50 (b); 60(b) (1), (2);(3) & (4); 59(a), 1, 2, 3,5; 6 and 7; and

Rule 59 (e). It primarily should be emphasized that the mistake, in-

advertence, surprise or excusable neglect re Rule 60({b) (1) need not
be that of plaintiff, but has been more than ambly shown to be that
not only of Miller, her many counsel, and eﬁen witnesseg, but the Court,

Judge St. Clair. Sipes v. Blaser, 98 Idaho 435, 566 P.2d 758 (1977)

5. But most egregiously overlooked by the Court, is the fact,

 sbesides allowing a jury trial upon issues solely to be tried by

the court, was and is, it still has no equity Jjurisdiction to . grant

Miller any relief upon her frviolous, wholly without merit, Vexatious

and deliberately harassing claims. WNot only the Judgement, Nineteenth

ORDER, but also the FINDINGS OF FACT AND CONCLUSIONS OF LAW, and all

rulings, orders or decisions of Judge St. Clair, as precursors or

any claimed substantiations thereof, are "VOID" and deprive this

had utilized, waived and is

oLl
1

{

Court of eguity intervention, as Mﬁ%%?ﬁ
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is estopped on all raised grounds by plaintiff, to proceed
upon previous complete and adequate legal remedies which she
cannot reassert. (See Aiﬁiiavit; filed Now., 6, 2003, Paxr 9,

P. 8, through Par. 17¥,B. 17.,) Catledde V. Transport Tire Cou.y.

107 Tdaho 602, 691 P.2d 1217 (1984); Moxrris v. Thompson , 130

Idaho 138, 937 P.2d 1212 (1997); Highland Enters. Inc. v. Barker,

133 Idaho 330, 986 P.2d 995 {1999).

6., The jury trial itself was a travesty of Juskice to plaintiff-s
procedural and substantive rights of due process and equal protec-
tion, as has been set forth in his Affidavit of July 9, 2003, Pp 5-
(Par 3{(a)-+{i), P. 9, and further supplemented per all Pt's Affiavits
and Memoranda filed thereafter to date hereof. The court and counsel,

are cited to page 7, Aff. of July 9, 2003, and'édﬁiéy‘ﬁ.‘wittlesey .

126 Idaho 630, 888 P,wd 804, 808-0l1 and all arguments on that page

as to the deliberate and misleading jury instructions of Judge

St. Clair, and his deliberate refusal an&.faiiure not'only +o not
give alliof'plaintiff's jury instructions, submitting, especially
numbers 1 and 19, but in conjunction therewith, even if a jury

were properly empanelled.to try any issues at law, which it was not,
Judge St. Clair further refused and intentional discriminated against
plaintiff by not ruling, in granting his motion for a complete directed
verdict, which verdict and complete judgment was and still is required
in plaintiff's favor on all counts and claims,-and against Miller

on all her unfounded and without merit ceunterclaims.

_Z; The arrogant disdain and failure of appiying both the true
facts herein and the applicable law by Judge St. Clair is no-more
exemplified than as set forth in Plaintiff's Supplement Affidaﬁit,
filed July 16, 2003, pages 4-20 and especially, but not éxclusvely
paragraphs 12-18, pp 12~19. Let's loock at paragraph 12 thereof,

which paragraph has not been refuted by either Miller, her counsel
et LT ATTTT in G of His Mtns fl},e@ .Noyo 5, 2003 F. 6.




or even Judge St. Clair in any counteraffidavit, document nox
during oxal arguments last presented before him in Idaho Falls:

"12., The clear fact and conclusion that Judge St. Clair did
not review any of the exhibits admitted before seeking to effect
his biased and prejudiced findings of fact and findings is revealled
by the facts which he flagrantly miscited, distorts and even conjures
up to support said utterly erroneous and without substantial ox
materials evidence to suppxt [his] findings. By way of example is
finding "4," which fails to consider or accept the clear uncontrac—
ted evidence found in Plaintiff's EXHIBITS 5, 6, 6A, 7 and 12, which
proved, and established that the VASA N. BACH Family was executed,
established on June 15, ?983{over 9 months after the property at
195 N. Hwy 33 was purchased by Affiant in the dba fHame of Targhee
Powder Emporium, Unltd}, his mother was the initial trustee until
September 27, 1997, on that date she signed the Consent Agreement
of Succeeding Trustee, that being affiant (Ex., 5, 24 page); and on
Octobher 1, 1997, affiant Assigned and Transferred All Interests,
etc., per said trust in Targhee Powder Emporium, Inc., Unltd, & Ltd.,
to hdmself, (EX 6) which assets, etc., were clearly stated to be
his per Schedule A. Paragraph 5 of the Vasa N. Bach Family Trust,
EX 5., and such being further reaffirmed per the Confirmation of All
Rights, etc., document being EX 6A. Affiant's mother did not die
"in December, 2000," but on "Decembexr 11, 2002” as shown by the
County of [L.A.] Death Certificate, with cobituary article and memoxr-
ial service program, comprising EX. 12. Comparing the aforesaid
proven facts and dates, further with said grossly misstated finding
"4" more than shows the deliberate machinations of Judge 8St. Clair;
such without any evidenitary basis in fact f£inding, reveasl the ex-—
tent to which Judge St. Clair set out to distrot, manufacture and
wholly contrive all other findings and conclusion contrary to affi-
ant's clear and overwhelmingly undispute evidence, reguiring the
granting of complete guiet title to all 87 acres and the total den-
ial of Millerfs affirmative defenses and all her cunterclaims."”

8. Nor can the described "rankled” or "ranklings® evidence and law

which Judge St. Clair refuses to follow, apply or acknowledge as
controlling in plaintiff'’s favor: (Pt's most recent Aff., Nov &6, 2003,
pp. 8-17) complete judgment against Miller and all codefendants, be
otherwige described than. prejudice, bilas and despising mindset

by said Judge against plaintiff. As stated, in par;'il, page s 10-11,

of said Affid., filed Nov. 6, 2003: "Because estoppel as a doctrine

igs concerned with the acts of parties [Here Miller, her counsel,
agents and codefendants], as opposed to the legality of the
corporation itself, we think the better rule is that the corpora-
tion by estoppel doctrine.may be employed.even when the corpora-~
tionhas not achieved de facto existence. “® (5. Id at Sec. 3902)

6. Additionally, we recognize decisional law to the effect that
a person who conveys real property to an association as a corpor-
T e eRTER 1 i Supp of His Mtns filed Nov, 6, 20603 P, 7.
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ation cannot avoid the conveyance by denying the corporate
existence of the grantee. 8 Fletcher, supra note 4, sec. 3958.
Bukacek v. Pell City Parms, Inc, 286 Ala, 141, 237 So. 2d 851

{1970) cert. denied, 401 U.S. 910, 91 8. Ct. 872, 27 L. Bd 2d
809 (1971); Jolley v, Idaho Securities, Inc., 90 Idaho 373, 414
P.2a 879, 888 (1966)."

How is it Judge St. Clair who was a political nominee for a vac-
ancy on the Idaho Supreme Court did not know about the Jolle¥y
case, the further existence of it's citation and following in

Willis v. City of valdez 546 P.2d 570, in existence since 1976,

nor, how could he not be knowledgeable or aware of the W. M.
Fletcher, Cyclopedia of the Law of PriVate Corporations??2? Judge
St. Clair went more than out of the way in granting a number of
defendants~in-defaults' motions that they may question and intrude
upon plaintiff's hearings for damages, and other relief in his
noticed default judgment hearings. Judge St. Clair found an
obscure and inapplicable lower court case in an encyclopedia

on federal procedures, which is also speciously applied by Judge
St. Clair. What is next, for the machinations and inappropriate-

nesses of Judge St, Clair in this multiple claims action®?? See

106, 109-111, cited to this court, see page 10 of Aff., of Novv 6,
2003 ,which further re%eals the gross, deliberate errors of law
and distortion of the e&idence heréin by Judge St. Clair.

‘9;  ;¢he portions which plaintiff has identified as to other
portions of the NINETEENTH ORDER which is. sought to be reconsidered,
are further, supported by this brief and all referenced affidavits
and memoranda filed herein by plaintiff. The integrity of this
Court is not longer a focus, but, the need for another judge to
be assigned to restore that lost integrity, and commensurate there-

with the vacating of all rulings, findings, conclusions, judgments

and orders of Judge St. Claix?jgﬁ%ggjfgfuse to qrant_jgstice and



proper relief and redress, as reguired to plaintiff and
counterclaim defendant JOHN N. BACH. The evidence presented
even by Miller's pleafull testimony of heing a "wvictim" and
of being defrauded by plaintiff] is more than simply not true
nor pro#en; Millexr's entir@'eﬁidence was that"O8f protect me
hecause I and ny attorneyswho adﬁised me, represented me

and drew the agreements which I entered into with plaintiff,
but which I now want ignored and forgotten, did not giVe me
personal satisfaction in my %endettamaﬁiﬁen@efulness, plus
greed” in Jetting back at plaintiff, The plaintiff's said
Exhibits 103, 104, %5abb, 97a-d, 98a and 98b, which should now
be admitted, establish the manipulations, obfuscations and
distortions of reality that Miller daily perpetrates and

has perpetrated, perjuriously and otherwise, upon the court

and plaintiff. The attached decision of Maiewsky v, Empire

construction Co., 467 P.24 547, 550-552, further supports and

establishes that plaintiff did not defraud, nor even violate
any fiduciayry duties or obligations to Miller, the lattexr of
which there were none, and that what "RANKLES" both Judge St.
Clair and Miller, is that plaintiff properly and businesswise
legally offered to Miller the most westerly 40 acres, without
any wrongdoing, nor any basis for any actions ox invo¥vement of
equity whatseover, even if the court had equity jurisdiction

herein, which it does and did not have whatsoever., As stated in

Majewsky and most applicable herein: "The clear facts of this

case show that . . , These were two separate sales in which he partici~
pated first as buyrer and then as seller; he dealt with each of his op~
posite contracting parties at arm’s length. He was in no way different
from countless others who acguire property in the hope of reselllng it
at a profit. There is simply nothing in the record before us which makes
these two transaction one or which transmorgrifies Wauah, the enreprenuer
acting for his own gain, into Waugh, the trustee,

another.” (OG0
AT, Newr 20, 2003 SAVEVAL AU




CERTIFICATE OF SERVICE BY MAIL

I, the undersigned hereby certify this date, Wov. 20/
2003;‘£hat,1 did mail copies of the foregoing document,

infSeparéte envelopes with first class postage affixed thereto,

to' each of the Fpllowing persons at the stated addresses:

Judge Richard T. 5t. Clair
605 N. Capital Ave
Bonneville Courthouse
idaho Falls, ID 83402

‘Galen Woelk  [PERSONAL DELIVERY TO HIS LAW CFFICE]
P.OL Box 533
Driggs, Idaho 83422

ARlva Harris ‘ .
Post Office Box 478
Shelley, ID 83274

Jared Hérris
P.,C. Box BZ7
Blackfoot, iy 83221

Jason Scottl
P.O. Box 100 .
Pocatello, ID 83204

baﬁid Shipman
P.0O. Box 51219 :
Idaho Falls, Id 83404-1213

Gregory Moeller
R0, Box 250
Rexburg, ID 8344C

Ann~Toy Broughton
- 1054 Ramme]l Min Road
 Tetonia, Id 83452,

DATED: Nov. 20, 2003
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JOHN N. BACH

L1888 5. Euclid Avenue

. San Marino, CA 97108 | ' L &m E%ﬂg@
Tel: (626) 799-3146 @Eéﬂ o
‘Plaintiff & Counterciaim Jel 003 aon3

Defendant PRO SE y o
o 9 THSE e
SEVENTH JUDICIAL DISTRICT COURT, IDAHO, TETON COUNTY

JOHN N, “BACH, - CASE NO. €V 02-208

Plaintiff, PLAINTIFF & COUNTERCLAIM

' DEFENDANT JOHN N. BACH'S
S : SUPPLEMENTAL BRIEF NO. 2.,
SR N IN SUPPORT OF HIS MOTIONS
i : o FILED NOVEMBER 6, 2003.

KATHERINE D. MILLER, aka

- KATHERINE M. MILLER, et Date of Hearing: Dec. 5, 2003
al., . Time of Hearing: 9 a.m. or T/A

' Piace: Teton County Courthouse

Defendants & 89 N. Main St., Driggs,

[Miller] Counter-
claim defendant.

/

As of the date and time of this Supplemental Brief

NO;'ZF, no opposition, no counteraffidavits and no memorandum
‘briefs by defendant MILLER's counsel or by defendant ANN-TOY
BROUGHTON, pro se, have been filed or received by plaintiff.
Sﬁch'si1ence, and absence of any response, opposition and
or positions against plaintiff's said motions filed November
6; 2003, must be considered and utilized by the court, as but
firm, unequivocal admissions and stipulation to the merits of
ali his said motions and that such requires the court to grant
in fu1i; in each and every particultar, said plaintiff's motions.
Again  Plaintiff, objects, to any effort or intrusions
of Judge St. Clair, to become or serve, in any manner oy consider-
‘ation, as counsel for Miller or Broughton, and, that he exercise
his requisite duties, by granting all of plaintiff's motions.

The abuses of Miller and all Qfﬁengqﬁts and their counsel in relying
CUGHES
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on Judge St. Clair to do their jobs in representing their
clients and to save their "legal chestnuts" even in any
showing of judicial spirit for the forthcoming holidays, it
more than an abomination of judicial misuse of powers, discre-
tion and responsibilities. It is but an absolute perversion
of plaintiff's rights of due process and equal protection.

I. CORRECTIONS OF TYPING ERRORSIN PLAINTIFF'S
SUPPLEMENTAL BRIEF NO. 1., filed NOV. 20, 2003

Plaintiff's said SUPPLEMENTAL BRIEF NO. 1., filed
November 20, 2003 had certain inadvertent and patently excus-
able typing ervrors, which are corrected hereby as follows:

a) Page 5, 13th Tine from the top, underlined, wherein
such line readse "identification but which should
not be received in evidence for .all. .", is corrected
as to the word "not" therein, which should be and is
changed to the word "now" [. continuing) received in
evidence for all purposes herein. ." (NOTE: See P. 9,
Tine T0th Tine, the sentence which states: “The
plaintiff's said EXHIBITS 103, 104, 95 a- b., 97a-d
98a and 98b, which should now be admitted, estabiish
the machinations, obfuscations and distortions of
reality that Miiler daily perpetrates and has perpet-
rated, perjuriously and otherwise, upon the court and
the plaintiff. . .")

b) Page 5, third line from the bottom, the last ward "or"”
is hereby corrected to be and read: ‘“of".

17. OTHER LEGAL PRINCIPLES AND APPLICATIONS OF AUTHOR-
ITITIES WHICH REQUIRE.THE GRANTING OF ALL PLAINTIFF'S
MOTIONS.
9. [Continuing in numerical sequence, that point "8.%"
Page 7, Supplemental Brief No. 13;] MILLER has absolutely no
recoverable damages under any of her counterclaims, not only
because they were all barred, outlawed and frivolous as a matter
of taw, but, further, because, even had she a claim for common
law fraud, which she did not, her damages were oniy that of her

out of pocket Tosses, to wit, what she paid for the westerly 40

acres, subtracted by the figure of what _was, if in fact there was

RO
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the lower fair market value of said 40 acres. But as the
Court has correctly finally concluded, plaintiff could set
whatever price he wanted or sought for the sale of said 40
acves. And as Miller admitted in her EXHIBIT 96, such was

an ”equitab?é pricef. But;ppﬁm‘fhe-adﬁkuﬁﬂted fiction of
Miller's claim which she cenvo1uted1y pursued frivolously,
she never presented any evidence of such out of pocket exp-
enses whatsoever. IHer equity claim of resicssion was barved,
because, as stated, preViousTy, she had more than an adequate
remedy at law, which she not only timely failed to state and
prosecute, in USDC, CV 99-0%4, but is forever barred by Rule
13(a); and further, by the doctrines of judicial estoppel,
claim and issue'preé?ysion, quasi estoppel, etc., and most
unrefutably, the Settlement Agreement Terms and Deeds of
October 3, 1997. See and incorporated herein is PLAINTIFF &
COUNTERCLAIM DEFENDANT JOHN N. BACH'S SPECIAL MEMORANDUM BRIEF

& INITIAL ARGUMENT RE ELECTION OF REMEDIES DOCTRINE IN IDAHO; WAIVER OF
EQUITY CLAIMS BY DEFENDANT MILLER, and FAILURE OF MILLER TO SHOW INADE~

QUATE REMEDIES AT LAW, IF SUCH LAW CLAIMS WERE NOT ALREADY BARRED.; see

especially pages 2-5; also: (. H. Leavell & Co. v. Grafe Associates , 99

Tdaho 502, 414 P.2d 873; Motu v. Schultz (1964} 86 Idaho 531,

388 P.2d 1002 {(Promissory estoppel is substitute for lack of
consideration wherein énjustice would otherwise result.-fsuch
especially applying herein to hold and find Plaintiff and Miller
in a management partnership on terms plaintiff testified to, and
submitted affidavits on Tile herein, as to his become the sole
owner of the most westerly 490 acres, initially deed to Miller, as
a single woman.].} As stated previously in plaintiff's briefs,

neither the.Court, Judge St. Ciair, can award any damages, not even

$500.00 to Miller under any of her gfgiﬁg;h
: Gixukjt;a
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11. Nor can the court's, Judge S5t. Clair's, refusal
to recognizé the fudf;iary relationship and-attendant duties,
MILLER had with plaintiff., in pot taking any advantages of him,
either by said VOID Nov. 21, 2003‘WARRANTY>DEEDSS novr in denyin
the existence, terms and facts of said managemént partnership,
with plaintiff of the most westerly acres, which he is now the‘sole
surviving, and proper owning partnér.of all said westerly 40 acres,
and all parcels of the jointly_owned 110.f00t widé previously held
joint property parcels. {See saiﬂ SPECIAL'MEMORANDUM BRIEF, etc.,
cited and incorporated herein per "10", subpra)

12. Most egregiously, prejudicially a reversible error,
is this court's refusal, Judge St. Clair's illegal protectivism,
to refise Plaintiff's right to prosecute his Idaho R.I.C.0. claims.
Said Idaho state RICO claim was not decided nor barred by any ruling
ov order of Judge Nelson, jin USDC, CVY 01-266-E-YGN. Judge Nelson,
once finding that all pendent Idaho claims and actions could be
prosecuted in the Teton County Bistrici Seven Court, had no juris-
diction over the parties or subject matter to determine the validity
oy tack thereof of said RICO iDAHO CLAiMS OF PLAINTIFF. Judge St.
Clair's corrupt legal blessings and santuary to the defendants herein,
and especially ALVA HARRIS' involvements, complicities and L.D.S
high priest status, by denying the viability and provability of

said Idaho RICO claim is revealing of all his ¥0Tp< DRACONIAN ORDERS

and the JUDGMENT of October 21, 2003.

Further points, authorities and citations will be provided

in oral arquement by plaintiff.
DATED: December 3, 2003 ' ﬁ
/] " A

N N. BACH PlTaintiff &
o nterclaim Defendant
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CERTIFICATE OF SERVICE BY MAIL

‘I, the undersigned hereby certify this date, December 3,
- 2003, that I did mail coples of the foregoing document,
in separate envelopes with £irst class postage affized thereto,

tn each of the following persons at the stated addresses:

Judge Richard T. &t. Clair
605 N, Capltal Ave
‘Bonneville Courthouse
Idaho Falls, ID 83402

Galen Woelk
P.OL Box 533
Griggs, Idaho 83422

Alva Harris
Post Office Box 479
Shelley, ID 83274

Jared Harris
B.O. Box 527
Blackfoot, ID 83221

Jascon 3Scott
B.O. Box 1906
Pocatello, ID 83204

David Ehipman
P.O. Box 51219
Idaho Falls, I4 B3404~121%

Gregory Moeller
P.C. Box 250
Rexburyg, ID 83440

CAnn~Toy Broughton
1054 Rammel Men Road
Tetonia, Id 83452, ;

DATED: Dec 3. 2003

L
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oL L OEED
Craig L. Meadows, ISB No. 1081 (259
HAWLEY TROXELL ENNIS & HAWLEY LLP BEC 1 ﬁ 2003
P.O. Box 1617 T
Boise, ID 83701-1617 £ 31'%?; {;Tcmssw

Telephone: (208) 344-6000
Facsimile: (208) 342-3829
E-mail: CLM@HTEH.COM

Jason D. Scott, ISB No. 5615

HAWLEY TROXELL ENNIS & HAWLEY LLP
333 South Main Street

P.0. Box 100

Pocatello, ID 83204-0100

Telephone: (208) 233-0845

Facsimile: (208) 233-1304

E-mail: IDS@HTEH.COM

Attorneys for Defendant Galen Woelk, individually & dba Runyan & Woelk

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TETON

JOHN N. BACH,
Case No. CV-02-0208
Plaintiff,
REQUEST FOR
Vs PRETRIAL CONFERENCE

KATHERINE D. MILLER, aka KATHERINE
M. MILLER, Individually and dba REM,, et
al.,

Defendants.

S M e e S’ Nt N N e S e Mt

Pursuant to LR.C.P. 16(d), Defendant Galen Woelk, individually & dba Runyan & Woelk
(“Woelk”) requests that the Court schedule a pretrial conference in connection with the trial
scheduled for January 27, 2003, Woelk has no objection to the pretrial conference being held in

Bonneville County if that location would be more convenient for the Court.

R_EQUEST FOR PRETRIAL CONFERENCE - Page 1 _ E 04188.0036.735458 1



b
DATED THIS 1% day of December, 2003.

HAWLEY TROXELL ENNIS & HAWLEY LLP

o O O st

Jasoh D. Scott
Attorneye/for Defendant Galen Woelk, individually

& dba Runyan & Woelk
REQUEST FOR PRETRIAL CONFERENCE -Page2 - {5055 041580036, 735358,



CERTIFICATE OF SERVICE

th
I HEREBY CERTIFY that on this {¢ day of December, 2003, T caused to be served a
true copy of the foregoing REQUEST FOR PRETRIAL CONFERENCE by the method
indicated below, and addressed to each of the following:

John N. Bach A__U.S. Mail, Postage Prepaid
P.O. Box 101 Hand Delivered
Driggs, IID 83422 Overnight Mail
Telecopy
Alva Harris ¥ U.S. Matl, Postage Prepaid
P.O. Box 479 Hand Delivered
Shelley, ID 83274 Overnight Mail
Telecopy
Galen Woelk % U.S. Mail, Postage Prepaid
Runyan & Woelk, P.C. Hand Delivered
P.O. Box 533 Overnight Mail
Driggs, ID 83422 Telecopy
Jared M. Harris % U.S. Mail, Postage Prepaid
Baker & Harris Hand Delivered
P.O. Box 577 Overnight Mail
Blackfoot, ID 83221 Telecopy
Anne Broughton A U.S Mail, Postage Prepaid
1054 Rammell Mountain Road ___Hand Delivered
Tetonia, ID 83452 Overnight Mail
Telecopy
David H. Shipman A U.S. Mail, Postage Prepaid
Hopkins Roden Crockett Hansen & Hoopes, PLLC Hand Delivered
P.O. Box 51219 Overnight Mail
Idaho Falls, ID 83405-1219 Telecopy

REQUEST FOR PRETRIAL CONFERENCE - Page3 LU GOV S



Gregory W. Moeller A __U.S. Mail, Postage Prepaid

Rigby, Thatcher, Andrus, Rigby & Moeller, Chartered’ Hand Delivered
25 North Second East Overnight Mail
Rexburg, ID 83440 Telecopy

O [t

b asct}). Scott ~

REQUEST FOR PRETRIAL CONFERENCE - Page 4 AN Y
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FILED IN CHAMBERS
ai Idaho Falls
Bonneville County
Honorable Richard T. 8. Clair
Date Heeepmbon ia{; L6037
Time . 35@%1

f)epmﬁyQﬁerk:7W44£&L{fﬁiaf&¥£L

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TETON

JOHN N. BACH,
Plaintiff,
vS.

KATHERINE D, MILLER aka
KATHERINE M. MILLER, ALVA
HARRIS, Individually & dba
SCONA, INC., JACK LEE McLEAN,
BOB PITZGERALD, OLE OLSCN, BCB
BAGLEY & MAE BAGLEY, husband and
wife, BLAKE LYLE, Individually
and dba GRAND TOWING, GALEN
WOELK and CODY RUNYAN,
Individually & dba RUNYAN &
WOLELK, ANN-TOY BRCUGHTON, WAYNE
DAWSON, MARX LIPONIS, EARL
HAMLIN, STAN NICKELL, BRET HILL
& DEENA R. HILL, and DOES 1
through 30, Inclusive,

Defendants.

Case No., CV-02-208

ADDITIONATL
FINDINGS OF FACT
AND
CONCLUSIONS OF LAW

I. PROCEDURAI. BACKGROUND OF THE CASE

On September 27, 2002, plaintiff John N. Bach ("Bach") filed

a first amended complaint against defendant Katherine Millier

("“Miller”}) and several other defendants, seekindg as to Miller a

decree guieting title to four tracts of real property comprising

approximately 87 acres in Teton County, Idaho and seeking other

ADDITIONAL FINDINGS OF FACT AND CONCLUSIONS OF LAW 1
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relief not pertinent to these additional findings and
conclusions.

On March 17, 2003, Miller filed an answer and counterclaim
against Bach seeking a decree guieting title or imposing a
constructive trust on the same four tracts of property in Teton
County, Idaho based on fraud and breach of fiducilary duty, and
seeking other relief not pertinent to these additional findings
and conclusions,

On April 7, 2003, Bach filed an answer denying Miller’s
counterclaim and alleged as affirmative defenses that the court
lacks subject matter and perscnal jurisdiction, the claims are
barred by a Chapter 13 federal bankruptcy discharge order, the
claims are barred by fallure to assert a compulsory counterclaim
in federal case CV-99-014~E-BLW, the claims are barred by
dismissal of Teton County case CV-01-59, the claims are barred by
res judicata and collateral estoppel or claim preclusion from
Teton County case CV-~00~76, the claims are barred by promissory
estoppel, equitable estoppel, and quasi estoppel, the statute of
limitations, release by agreement of October 3, 1997, illegality
and misappropriation or conversion of business name, equitable
unclean hands, fraudulent acts by Miller, breach of fiduciary
duties, failure to exhaust conditions precedent, waiver,
abandonment, failure to mitigate damages, and superseding acts of
third persons.

Both parties requested a jury trial. However, in a pretrial
ADDITIONAL FINDINGS OF FACT AND CONCLUSTIONS OF LAW 2
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order, this Court ordered that it would be the trier of fact as
to the statutory and equitable claims and counterclaims of both
parties involving title to the 87 acres in Teton County, with any
relevant findings of the jury being advisory only. The jury trial
was held from June 10 through June 19, 2003.

On July 1, 2003, this Court entered findings of fact and

conclusions of law, concluding inter alia that Miller was

entitled to a decree quieting title to the 87 acres as against
Bach 1f she elected such remedy in lieu of $127,456.73 in damages
awarded her by the jury on her fraud and breach of fiduciary duty
counterclaims. This Court alsc concluded that BRach did.not prove
any defenses to Miller’s counterclaims for guieting of title.

On July 8, 2003, Miller elected to receive a decree of quiet
title in lieu of the jury’s verdict of damages based on fraud and
breach of fiduciary duty by Bach. On October 23, 2003, this Court
entered a partial Jjudgment quieting title to the 87 acres in
favor of Miller and against Bach. A court trial was scheduled for
December 5, 2003, pursuant to I. C. §§ 6-414 through 417 for
Miller and Bach to present evidence as to the value of
improvements installed on the 87 acres by Bach in good faith.

On December 5, 2003, Bach and Miller appeared and presented
the testimony of John Bach and Katherine Miller and several
exhibits. In addition, the parties regquested the Court to
consider other testimony and exhibits admitted in earlier

evidentiary hearings and trials. The Court solicited from both
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parties proposed findings of fact and conclusions of law, and the
Court granted leave for both parties to provide written argument.

On December 17, 2003, Miller filed a memorandum of law
arguing that Bach’s improvements were not installed in “good
faith.” On December 19, 2003, Bach served a wmemorandum of law and
proposed findings seeking $508,000.00.

Based on the evidence admitted at all evidentiary hearings
and trials, including the Court’s evaluation of the credibility
of the witnesses’ testimony and the exhibits, pursuant to Rule
52(a), 1.R.C.P., the Court makes the following additional
findings cof fact and conclusions of law pursuant to I. C. §§ 6-
414 through 417 from a preponderance of the evidence.

Ii. ADDITIONAL FINDINGS OF FACT

27. With a couple minor exceptions discusssed below, at
various times from 1994 and before Miller served her March, 2003
counterclaim seeking to quiet title to the 87 acres, Bach
installed various improvements on the four tracts of real
property, all situated in Township 5 North, Range 45 East, Boise
Meridian, Teton County, Idahe, more particularly described as:

A part of the 81/28Wl/4 Section 11, commencing from the

SW corner of said Section 11 thence W 0 027037 W 1214.14

feet along the Western section line to the true point of

beginning: thence N 0 027037 W 110.00 feet further along

said Western section line to the NW corner of the S1/28SWI/4
of Section 11; thence S 89 57755" E 2627.56 feet along the
north line of the S1/28Wi/4 of Section 11 to a point on the

Western right of way line of State Highway 33; thence S 0

097277 W 110.00 feet along the Western right of way line of

State Highway 33 to a point; thence N 89 577557 W 2627.19
feet to the point of beginning, comprising 6.63 acres more

ADDITIONAL FINDINGS CF FACT AND CONCLUSIONS OF LAW 4
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or less (hereafter “6.63 acre access strip”).

W1l/281/2SE1/4 Section 10, comprising 40 acres more or
less (hereafter “West 40 acres”).

B1/281/28E1/4 Section 10, comprising 40 acres more or
less {hereafter “East 40 acres”).

A part of the E1/281/28E1/4 Section 10, commencing from
the NE corner of the E1/281/2SE1/4 of said Section 10;
thence West along the North boundary line of the
E1/251/28E1/4 of said Section 10 to the to the NW corner of
the E1/281/2SE1/4 of said Section 10; thence South along the
West boundary line of the E1/251/28E1/4 of said Section 10
110.00 feet; thence East to the East boundary line of the
E1/281/28E1/4 of said Section 10 to the point of beginning,
comprising 3.3 acres more or less (hereafter “3.3 acre
access strip”).
These improvements were installed while Bach occupied such real
property under color of title, because Bach was operating under
the name of Targhee Powder Emporium, Inc. which was not legally
formed under the corporate law of any state at the time by him,
and because the deeds to the subject property from the Harrops
and Miller showed Targhee Powder Emporium, Inc. as an owner of
said property. Further under the terms of the Settlement
Agreement and Easement Agreement and the associated deeds entered
into between Bach and Miller on Octcober 3, 1997, Bach had the
express or implied consent of Miller to install such
improvements,
28. Although the jury found in June, 2003, that Bach
breached his fiduciary duty to Miller, as her agent for investing

her $127,000, and fraudulently induced Miller fto invest her monsesy

in acquiring her interest in the above described real property

ADDITIONAL FINDINGS OF FACT AND CONCLUSIONS OF LAW 5



based on false statements of fact that Targhee Powder Emporium,
Inc. was a corporaticen and that it was payving a like amount for a
like interest in said property, Bach could reaSOﬂébly rely on the
title created by October 3, 1987 instruments and earlier deeds
from the Harrops, until March 17, 2003, when Miller filed her
counterclaim to gquiet title to the prﬁpexty in her name and thus
disavowing the October 3, 1997 instruments. Bach had actualn
notice of Miller’s title claim when he read Miller’s counterclaim
in March, 2003. Therefore, Bach acted in gcood faith until March,
2003, not withstanding the jury’s June, 2003 verdict, Miller’'s
post verdict election to have a constructive trust on the real
property in lieu of damages, or this Court’s resulting partial
judgment quieting title to Miller.

29. The improvements were described by Bach and a summary
of such improvements is contained in Bach’s exhibit 201. The
approximate location of such improvements on the four
specifically described tracts of real property is shown on Bach’s
exhibit 202 and Miller’s exhibit ARAA.

30. On the 6.63 acre access strip from Highway 33 going
west to the 3.3 acre access strip, Bach installed a stesl and
wood front gate with a side gate entrance adjacent to Highway 33
at a cost of $2,500. Much of the gate was installed before March,
2003, but some of it was upgraded in July or August, 2003 while
Bach was repairing some damage done to the gate. Miller intends

to remove this gate. However the gate is useful to Miller in
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keeping trespassers out of the property and livestock contained
within the property. Bach derived some use from this improvement
before title being quieted against him, and in the absence of
proof to the contrary it is obviocus that the present value of
this improvement to the overall real property is $1,500.

31. Also on the 6.63 acre access strip Bach ilmproved the
road with & gravel base at a cost of $1,500. Miller does not
intend to remove the gravel base, énd it would be impractical to
do so. Absent proof to the contrary, the present value of this
improvement to the overall property is $1,500.

32. Also on the 6.63 acre access strip, Bach improved the
roadway and partially on adjacent property to the south, then
owned by the Harrops, Bach improved the ditch draining a pond on
the access strip into ponds on the Harrop property that drained
onto ponds on the East 40 acres. Also Bach improved the pond on
the FBast 40 acres. The total cost of these improvements was
$18,500. Despite Bach's efforté these ilmprovements were not
completely successful to optimize the irrigation of the East 40
acres, and it will be necessary to expend additional money to
install additional culverts under the rcadway if that source of
irrigation is to be used. However, the roadway was improved and
both parties received benefit from it. These improvements cannot
practically be removed. From the parties’ evidence it is
difficult to determine how much of the $18,500 was attributed to

labor and how much to materials, or how much was attributed to
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recadwork and how much tco ditch and pond work. It is difficult to
determine how much benefit Bach received from the pond and ditch
work before title was guieted against him, and it is difficult to
determine what benefit Miller or subseguent owners of the
property will derive from it. Absent proof to the contrary, the
present value of these improvements to the overall property is
$9,250.

33. On the East 40 acres, Bach installed a building pad at
a cost of $5,000. On and around this pad Bach installed a wood
structure that he bought for $4,000, a foundatiocn collar
comprised of used 24 foot long railrocad bridge timbers that he
bought for $14,000, and 19 posts that were 22 to 24 feet long
that he self harvested from The forest having an estimated value
of $10,000., Bach paid $10,000 to others to install the bridge
timbers and posts. The total estimated cost to Bach for this
improvement was $43,000. Bach intended to spend additional
amounts to finish this improvement into a combination barn,
house, and private sporting lodge. In the spring of 2003, this
building was involved in a fire. Bach alleged that Miller and
several other defendants in this lawsuit caused the fire. Because
the fire damages and Bach’s resulting allegations did not occur
within sufficilent time for pleadings to be amended nor discovery
to be completed Bach was allowed by the Court fo initiate a
separate lawsuit to recover damadges for such improvement. Miller

intends to remove this improvement and seeks an offset as to the
ADDITIONAL FINDINGS OF FACT AND CONCLUSICHNS OF LAW g
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cost of removal, but provided no proof as to the cost of such
removal. Neither party presented any proof as to the present
value of this improvement to the overall property. Unless Miller
or a subsequent owner of the property intends to restofe the
partially burned posts and bridge timber foundation and then
build on the same floor plan, it would have no present value.
Common sense establishes that an ordinary property owner who
desires to build a barn and house on this property is going to
use his own design for a floor plan, and is going to build at his
own faveorite location on this property, and would not likely use
a partially constructed and partially burned structure. Absent
proof to the contrary, this improvement has no present value to
the overall property. Had it not been burned, the likelihood of
it having some present value may have been different.

34. On the East 40 acres, Bach installed a large corral
with heavy duty posts, rails, gates and a horse wind barrier at a
cost of $10,000, and alsc a round horse breaking pen constructed
of 10 foot pressure treated posts and log rails at a cost of
$5,000. Miller does not intend to keep these improvements. Bach
derived some use from these improvements. Absent procf to the
contrary, these improvements have a present value to the overall
property of $5,000.

35, Between the East 40 acres and the West 40 acres, Bach
installed a separation fence constructed in different segments,

some of posts and wire, and some of posts and rails. He also
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strengthened an existing fence at the southwest corner of the
Fast 40 acres with posts and ralls. He also replaced damaged
poles and posts on fences along the south and north boundaries of
the properties. He also repaired part of the fence and gate at
the north end between the 6.63 and 3.3 access stripé. All of
these improvements cost Bach $7,250. Most of this work was doné
before this action was filed, but some of the work was done
afterward. Neither party presented any proof as to the cost of
the work done after Miller served her March, 2003 counterclaim
seeking to guliet title against Bach. Bach derived some use of
these improvements, Miller intends to remove the north end part
of the fence between the access strips. A subsequent owner may or
may not want fences and gates between the access strips, but
probably would want a fence between the East 40 acres and the
West 40 acres. Absent proof to the contrary, the present value to
the overall property of these fences and gates is $6,000.

36. Also on the East 40 acres, Bach planted 5 blue spruce
trees at a cost of $300, and 12 willow frees with a few lilac
bushes at a cost of $480. Property owners enjoy ftrees and bushes.
Bbsent proof to the contrary, the present value to the overall
property of the trees and bushes is $300. Bach also placed
decorative rock at a cost of $400. Property owners are fickle
about decorative rock, and they have different tastes in the
types, colors and sizes of such rock. Absent proof to the

contrary, the present value to the overall property of the
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decorative rock is $100.

37. Although Bach has had access fo the Bast 40 acres and
both access strips at all times since the filing of Miller’s
counterclaim, he has expressed no desire at any time to reméve
any of the improvements. Removal of the fences and gates,
roadwork, ditch work and pond work would materially injure the
overall property value and is impractical. However, since Miller
does not want the barn, house and sporting lodge improvement, the
cerral and the round horse breaking pen, the frees, or the
decorative rocks, nor any other personal property belonging to
Bach; and because such items could be removed with little if any
material damage to the overall property, Bach may remove those
items within a reasonable fime. Given the nature of these
removable improvements, a reasonable time for Bach to remove them
is 30 days. If Bach does not remove such items within 30 days,
then such items shall belong to Miller as provided by I. C. § 6-
416 by paying the reasonable present value as found above.

38. After 30 days from the date of these additional
findings and conclusions, the total present value to the overall
87 acres added by.all improvements found herein to be installed
in good faith by Bach, but not removed by him as permitted under
I. C. § 6-414, still located on the 87 acres can be computed
mathematically. Pursuant to I. C. § 6~416, a reasonable time for
Miller to pay the adjusted present value of improvements is until

November 30, 2004.
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39. Based on evidence admitted during the jury trial to the
effect that $5,000 per acre is a reasonable value of unimproved
land in Teton County during 2003, the value of the East 40 acres
{less Miller’s one half interest in the northerly 3.3 acre access
strip thereon), and Bach’s one half interest in the 6.63 acre
access strip is valued in the total amount of $210,000, without
any the above described improvements installed by Bach.

ITT. CONCLUSIONS OF LAW

11. This Court has continuing subject matter jurisdiction
to determine the value of the real property and improvements
described in-the above findings of fact. See Idaho Code § 6-415.

12. Where an occupant of real estate has color of title
thereto, and in good faith has made valuable improvements
therecon, and afterwards in a proper action is found not to be the
owner, he may elect after such action is filed to exercise his
right to remove such improvements, if such can be done without
injury to the real estate. See Idaho Code § 6-414. The statute
does not state when the occupant must remove such improvements,
so by implication it must be within a reasonable time given the
nature of the remcvable improvements.

13. An cccupant has color of title if he has occupied a
tract of real estate and at any time during such occupancy made
any valuable improvements thereon with the knowledge of or
express or implied consent of the real ownexr. See Idaho Code § 6-

417. Bach was an occupant under color of title to the East 40
ADDITIONAL FINDINGS OF FACT AND CONCLUSICNS OF LAW 12
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acres, the 6.63 acre access strip and the 3.3 acre access strip.
14. An occupant acts in good faith if he has a good faith
belief in hig own title and the absence of any notice that

another may be challenging his title. Fouser v. Paige, 101 Idaho

294, 297, 612 P.2d 137, 140 (1980). There is a split among the
jurisdictions as fo what constitutes notice of the true owner’s
title such as to defeat good faith. Id. Some reguire actual
notice, but others require only constructive notice, and the
Supreme Court of Idaho has not addressed whether constructive
notice is enough, because it was unnecessary in Fouser in order
to decide the case. Id. at 297-298. The Court holds that actual
notice is necessary. To adopt a constructive notice element,
which the Legislature could have placed in I. C. § 6~414 or 417
but chose not to, would inject unnecessary uncertainty and
complexity into applying the Idaho betterment statute; and it
would increase the amount of litigation for no legitimate reason.

15. Miller is the real owner of the East 40 acres, the 6.63
acre access strip and the 3.3 acre access strip.

16. The real owner of the real property as found in a quiet
title action may take the property to the exclusion of the
occupant having made good faith improvements under color of
title, if such occupant does not exercise his right tc remove
improvements without injury to the real property, by paying such
cccupant the value of such improvements as found by the court.

See Idaho Code § 6-416. The “value of such improvements” is not
ADDITIONAL FINDINGS OF FACT AND CONCLUSICNS OF LAW 13
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the construction cost of such improvements, but rather is the
amount by which the true owner’s real property is enhanced by
such improvements, less any mesne rents. See Annot., 24 ALR.2d

11, § 15; Hayes v. Davis, 30 N.E.2d 521 (I1l.App. 19240).

17. If Bach removes none of the improvements within 30 days
after entry of these additional findings and conclusions, Miller
shall be entitled to a writ of assistance putting her in
exclusive possession of all 87 acres upon payment to Rach of
$23,650. If Bach removes some of the ilmprovements that this Court
found can be done without material injury tec the property, then
Miller’s payment shall be reduced by the present value that such
improvements Rach timely removed had to the overall property, as
found by this Court in the additional findings 31, 32 and 34 set
out above. Miller shall have until November 30, 2004 to pay Bach
for the improvements, under the provisions of I. C. § 6-416

DATED this 23 rd day of December, 2003.

,4#gz;wwu;;44?{7ﬁwﬁ%u(%2;m;*_ﬁ)

//’;giCHARD T. ST. CLAIR
DISTRICT JUDGE
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CERTIFICATE OF SERVICE
I hereby certify that on the 615 ay of December, 2003, I
certify that a true and correct copy of the foregeing document
was mailed, telefaxed or hand delivered to the following persons:

John N. Bach
P. C. Box 101
Driggs, ID 83422
Telefax Nos. 626-441-6673
208-354-8303 {TELEFAYX & MAIL)

Alva Harris

P. O. Box 479

Shelley, ID 83274

Telefax No. 208-357-~3448 {(TELEFAX & MAIL)

Galen Woelk
Runyan & Woelk, P.C.

P.0O. 533
Driggs, 1D 83422
Telefax No. 208-354-8886 (TELEFAX & MAIL)

Jason Scott

P. 0. Box 100

Pocatello, ID 83204

Telefax No. 208-233-~1304 (TELEFAX

&

MATL)

Jared Harxyis

P. 0. Box 577

Blackfcocot, ID 83221

Telefax No. 208-785-6749 {TELEFAY

"a]

MAIL)

Anne Broughton
1054 Rammell Mcuntain Road
Tetonia, ID 83452 {MAIL)

David Shipman

P. 0. Box 51219
Idaho Falls, ID (COURTHOQUSE BOX)
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Gregory Moeller
P. 0. Box 250
Rexburg, ID 83440-250 {MATL)

LDDITIONAL

RONALD LONGMORE

Q%;gﬁsz/Court

Deputy Court Clerk
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il AN CHAMBERS
al Idaho Falls
Bonneville County
Honorable Richard T, S1. Clair
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TETON

JOHN N. BACH,

Plaintiff,
Case No. CV~-02-208
vs.

KATHERINE D. MILLER aka
KATHERINE M. MILLER, ALVA DEFAULT JUDGMENT
HARRIS, Individually & dba AGAINST WAYNE DAWSON
SCONA, INC., JACK LEE McLEAN, ’
BOB FITZGERALD, OLE OLSON, BCBE
BAGLEY & MAE BAGLEY, husband and
wife, BLAKE LYLE, Individually
and dba GRAND TOWING, GALEN
WOELK and CODY RUNYAN,
Individually & dba RUNYAN &
WOELK, ANN-TOY BROUGHTON, WAYNE
DAWSON, MARK LIPONIS, EARL
HAMLIN, STAN NICKELL, BRET HILL
& DEENA R. HILL, and DOES 1
through 30, Inclusive,

Defendants.

On September 27, 2002, plaintiff John N. Bach ("Bach") filed
a first amended complaint against defendant Wayne Dawson
(“Dawson”) and several other defendants, seeking as to Dawson a
decree guieting title to several tracts of real property in Teton

County, Idaho, and seeking compensatory damages.
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o
<o
[l
o



On December 20, 2002, Dawscon was personally served with the
surimons and a copy of Bach’s first amended complaint. On January
27, 2003, the Clerk entered Dawson’s default. Thereafter the
Court denied Dawson’s motion to set aside defauli, and two
motions for reconsideration, but dllowed Dawson to participate as
to damages claims in a default evidentiary hearing under Rule
55(b(2), I.R.C.P.

The Court having taken as true the well pleaded factual
allegations in Bach's first amended complaint as against Dawson;
and the Court having determined in its previous orders that Bach
has ne interest in the 87 acres described in the first count, and
the Court having guleted title in the name of Milier as to such
property; and the Court having determined that the tenth count
alleging viclation of the Idaho RICOC Act is barred by an order
dismissing with prejudice the same count in Bach’s federal action

entitled John N. Bach v. Teton County, et. al., CV-01-266-E-TGN;

and the Court noting that I. C. § 6-1604 prohibits recovery of
punitive damages without first obtaining leave of court to amend
one’s complaint based on evidence of malicious, wanton and
willful conduct; and the Court noting that default judgments
cannot be entered for relief not pleaded in the complaint served
on the defaulted defendant; and the Court having noted that

several of Bach’s counts contain only conclusions as toc what
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@awéon did or did not do rather than “well‘pleaded facts”; and
Court having taken evidence as to Bach’s alleged damages on the
5*" day of December, 2003; and the Court having made its own
assessment as to the credibility of all witnesses and exhibits;
and the Court having reviewed the legal authorities in the post
hearing memoranda filed by both Bach and Dawson; and the Court
noting that Rule 55{a) provides that “findings of fact and
conclusions of law are unnecessary in support of a judgment by
defauvlt;” and the Court having reviewed the legal authorities
submitted by Bach as to remedies of partners and/or joint owners
of real property; and the Court being fully advised in the
premises:

WHEREFORE, by virtue of the law and by the reasons of the
premises aforesaid, it is ordered and adjudged pursuant to Rule
58(a), I.R.C.P. as follows:

IT IS HEREBY ORDERED that:

1. As to counts two, three and four of Bach’s first amended
complaint seeking a decree quieting title against Dawson, Bach
shall have judgment against Dawson decreeing that Dawson has no
title to, or interest in, the Drawknife 40 acres in Teton County;
further Dawson has only an undivided one-half interest in the 8.5
acres adjacent to 195 North Highway 33 in Teton County; and
further Dawson has only an undivided one-~fourth interest in the

Peacock 40 acres in Teton County.
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2. As to counts five, six, seven, nine, eleven and twelve
seeking damages, plaintiff Bach shall have judgment against
Dawson for $5,000.00, being those damages proximately caused by
all acts of Dawson established by “well pleaded factual
allegations” as to Dawson alleged in the complaint and by
testimony at all evidentiary hearings and in affidavits on file
in this action;

3. Count one is barred by this Court’s judgment quieting
title as to all real property described in that count in the name
of defendant Katherine Miller; count eight does not allege a
claim against Dawson; and count ten is barred by res judicata
effect of the Judge Nelson’s order dismissing the same count with
prejudice in the above cited federal action.

4, The amount of any c¢osts shall be determined hereafter
under Rule 54, I.R.C.P.

DATED this 5th day of January, 2004.

e o ST
N I

~ -.RICHARD T. ST. CLAIR
“ DISTRICT JUDGE

CERTIFICATE OF SERVICE

i

I hereby certify that on the fiw“day of January, 2004, I
certify that a true and correct copy of the foregoing document
was mailed, telefaxed or hand delivered to the following persons:

John N. Bach
i858 5. EBuclid Avenue
San Marino, CA 91108
Telefax Nos. 626-441-6673
208-354-8303 (TELEFAX & MAIL)}
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Alva Harris

P. 0. Box 479

Shelley, ID 83274

Telefax No. 208-357-3448 {(TELEFAX & MATL)

Galen Weoelk
FRunyan & Woelk, P.C.

P.0. 533
Driggs, ID 83422
Telefax No. 208~354-8886 {TELEFAX & MATIL)

Jason Scott

P. 0. Box 100

Pocatello, ID 83204

Telefax No., 208-233~1364 (TELEFAX & MATIL)

Jared Harris

P. 0. Box 577

Blackfoot, ID 83221

Telefax No. 208-785~6749 (TELEFAY & MATIL)

Anne Broughton

1054 Rammell Mountain Road

Tetonia, 1D B3452 (MAIL)

David Shipman

P. 0. Box 51219

Idaho Falls, ID {COURTHOUSE BOX)
Gregory Moeller

P, 0. Box 250
Rexburg, ID 83440-250 (MAIL)

RONALD LONGMORE
Clerk of Court

Deputy Court Clerk
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TILED IN CHAMBERS
at idaho Falls
Bonneville County
Honorable Richard T. §t. Clair

Date & ol
Time 3507: .
Deputy Clerk ‘

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT CF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TETON

JOHN N. BACH,
Plaintiff,
vs.

KATHERINE D. MILLER aka
KATHERINE M. MILLER, ALVA
HARRIS, Individually & dba
SCONA, INC., JACK LEE McLEAN,
BOB FITZGERALD, OLE OLSCN, BOB
BAGLEY & MAE BAGLEY, husband and
wife, BLAKE LYLE, Individually
and dba GRAND TOWING, GALEN
WOELK and CODY RUNYAN,
Individually & dba RUNYAN &
WOELK, ANN-TOY BROUGHTON, WAYNE
DAWSON, MARK LIPONIS, EARL
HAMLIN, STAN NICKELL, BRET HILL
& DEENA R. HILL, and DOES 1
through 30, Inclusive,

Defendants.

Case No. CV-02-208

TWENTIETH ORDER
ON PENDING MOTIONS

Pending before the Court is defendant Miller’s motion for

continuance of hearings on motions involving Miller scheduled

for January 16, 2004, based on counsel for Miller being outside

the United States.
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Having determined that the Court is empaneling a grand jury
during the afternoon of January 16, 2004, and that because of
the previously scheduled pretrial conference and other motions
being heard the morning of January 16™ between other parties may
likely prevent hearing the Miller motions anyway; and counsel’s
unavailability being good cause; and the Miller motions can be
heard following the jury trial probably on February 4, 5 or 6%;

NOW THEREFQRE, IT IS HEREBY ORDERED that

1. Defendant Miller’s motion for continuance of hearing
is GRANTED; and

2. Previcusly filed moticons invelving defendant Miller
now scheduled by the parties for hearing on January 16, 2004,
shall be heard following entry of a jury verdict in the trial
between other parties commencing January 27, 2004, which will
probably be during the first week of February, 2004.

DATED this éth day of January, 2004.
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STURICHARD T. ST. CLAIR
DISTRICT JUDGE

CERTIFICATE OF RVICE

I hereby certify that on the Qk_feay of January, 2004, T
certify that a true and correct copy ¢f the foregoing decument
was mailed, telefaxed or hand delivered to the following
pDersons:

John N. Bach

1858 §. Buclid Avenue

San Marino, CA 91108

Telefax Nos. 626-441-6673

208-354-8303 (TELEFAX & MAIL)
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Alva Harris

P. O. Box 479

Shelley, ID 83274

Telefax No. 208-357-3448 (TELEFAX & MAIL)

Galen Woelk
Runyvan & Woelk, P.C.

P.0O. 533
Driggs, ID 83422
Telefax No. 208-354-8886 (TELEFAX & MAIL)}

Jagson Scott

P. O. Box 100

Pocatello, ID 83204

Telefax No. 208-233-1304 (TELEFAX & MAIL)

Jared Harris

P. O. Box 577

Rlackfoot, ID 83221

Telefax No. 208-785~-6749 {TELEFAX & MAIL)

Anne Broughton
1054 Rammell Mountain Road
Tetonia, ID 83452 {(MATII)

David Shipman
P. O. Box 51219
Idaho Falls, ID 83405-1219 (TELEFAX & MAIL)

Gregory Moeller
P. O. Box 250
Rexburg, ID 83440-0250 (TELEFAX & MAIL)

RONALD LONGMORE
Clerk of Court

md

Deputy Court Clerk
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JOHN N, BACH

18568 s. Eucliid Avenue

San Marine, CA. 97708
Tel: (626} 799-3746
Plaintiff & counterclaim
Defendant-Appeltdnt Pro Se

FILED

Yigs
JAN 1 2 2004

o TETIM 00,
MAGISTRATE COURT

SEVENTH JUDICIAL DISTRICT COURT, IDAHO, TETON COUNTY

JOHN N. BACH,

owmet”

Plaintiff/Counterciaim
Defendant & Appellant,

Y.
KATHERINE D. MILLER, ake

KATHERINE M. MILLER, dba R.E.M.
and CACHE RANCH, et al.,

i v L L L W

Defendants/Counterclaimd
ant & Respondents,

and

ALVA A. HARRIS, Individually &
dba SCOMA, INC., a sham entity.
JACK LEE McLEAN, BOB FITZGERALD
Individually & dba CACHE RANCH,
OLY OLESEN, BOB BAGLEY, MAY
BAGLEY, BLAKE LYLE, Individuslly.
& dba GRANT WOTING and also
GRAND BODY & PAINT, GALEN MWOELX
& CODY RUNYAN, Individually and
dba RUNYAN & WOELK, ANN-TOY
BROUGHTON, WAYNE DAWSON, MARK
LIPONIS, EARLY HAMBLIN, STAR
NICKELL, BERT & DEENA R. HILL
and DOES 1 through 30, Inclusive.

Defendants-Respondents.

)
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TDAHO SUPREME COURT
NO: 30294

TETON COUNTY CASE
NO: CV 02-208

PLAINTIFF'S & APPELLANT'S
AMENDED NOTICE OF APPEAL,
Per IDABO SUPREME COURT'S
ORDER RE: FINAL JUDGMENT
of December 22, 2003

{Related Petition for Writ
of Mandate/Prohibition,
Idaho Supreme Court Docket
No. 30009 Filed September
19, 2000, denied

PLAINTIFF, COUNTERCLAIM DEF-
DENT & APPELLANT HAS MADE THO
MOTIONS FOR A RULE 54(bt) CER-
TIFICATE, T WHICH KATHERINE
MILLER HAS NOT OBJECTED EXCEPT
TG THE FORM OF THE PROPOSED
CERTIFICATE. Judge S5t. Clair
has delayed issuing said
Certificate, most recently, .
Jan., 6, 2004, Judge 3t. Clair,
issued a TWENTIETH ORDER, see
attached copy, continuing all such
motion to the 15t week, Feb., 2004

AMENDED APPEAL From RULINGS. ORDERS, DECISIONS

FENDINGS OF FACT'4. CONCLUSIORS OF LAW and

PARTIAL JUDBMENT of October 27, 2003 by the
HONORABLE RICHARD T. 8T. CLAIR, ASSIGNED, of
the SEVENTH JUDICIAL DISTRICT, TETON COUNTY

The Parties , pro se, and counsel of record are set forth, with addresses on

pages 3-4-, fnfra.
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FILER IN CRAMBERS
i at Moto Falle
Bonnavitle Cownty
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IR THE DJQTRICT COQURT OF THE SEVENTE JUDICIAL DISTRICT OF THE
- | STATE OF IDAHO, IN AND FOR THE COUNTY OF TETOW

Plajncite,

tage Ne. CV-02-208

Vi,

KATHERINE D. MILLER aka
KETHERINE M. MILLER, ALVA
THARRIS, Individually & dba
SEONA, ING., JACK LEE McLEAR,
BOB PIPEZRERALD, OLE OLSOH, BOB
BAGLEY & MAE BAGLBY, husband and
wite, BLAXE LYLE, Individually
and dbs GRAND TOWING, GALEN
WOELE ahd sODY RUNYAH,
Individuslly & dba RUNYAN &
WORLK, ANN=TOY BROUGHTOW, WAYNE
DAWSON, MARK LIPONIS, anﬂ&
HAMLIN, §TAN NIGKELL, BRET HILL
& DEENA B, HILL, and n@sa 1
through 30, Inalusive,

Defandants.,

Pending befors the Court is dJdafandent Milliax'e metion for
centinuance of hearings en motiens invalvwing Miller scheduled
for Jansary 16, 2004, based on counsel for siller being cutside

tha United States.

PWENTIETH OBLER ON PENDING NOTYONS 1
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gRﬂM ' Bl e 1N wu | TR VIS s, QUR @“02/0%

Having determined that the Court is empeneling a grand juzy
@uzinq éhm afternoon of Janusry 1€, 2004, and that besause of
the previocusly schaduled pretrial confsrence and other motions

;héiﬁg h§ax& the merning of January 16 betusan other parties may
Likq@f'pravann kgaring the Miller motions anvway: énd counzel’s
unavailability being good causa; and the Miller motions wan be
heard following the Jury tzial‘axabably on Pgbrusrv 4, 5 op &%,

WOW THERBFORE, IT 18 HEREBY ORDBERED thae

BT Defendant Miliexr's motion #or eontinuence of haaring
i3 GRAMTED) and

2. Freviously filed motions invelving defendamt Millar
now scheduled by the parties for hsaring on Jenuary 16, 2004,
ahall'ﬁn haaxé £ollowing entry of a Sury verdiet in the tzial
batwedn other parties commsncing Jenuary 27, 2004, whieh will
peobably be during the f£irst week of February, 2004,

DATED cthis &th day of January, 2004.
A

PRICHARD T. 5T,
DLETRICT JUDGE

GLRTR

CERTIVFICATE O %gi:zﬁ&

I hexeby cesilfy vhat on the ?; ay of January, 2004, I
m&rtzfy that 2 trae and correct copy of the foregeing document
wag mailed, telsfaxed or hand daliveved to the fnllowing
POYRONE S

John W. Bach

1858 8. Buclid Avenuas

San Marino, CA 81308

Telefan Nog, B826-441-GE7%

209-3684-8303 (TELERAX & MALL)

TﬁmﬁTIETR CQRDER Ol PLNDING MOTIONS 2
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FOX M), 6284418673
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Alva Hareis

P, O, Hox 479

Shellay, ID 83274
Tolefux Wo, 208-357-3448

Gulen Wowslk
Runyan & Woelk, P.C.

P.G, 533

Driggs, ID 63422
Telefax No. 208-354-988%

Jagon Sootl

F. 0. Bex 160

Pocatells, ID BAZ04
Telefan Ho. 208-237-130¢

Jaregd Harrig

B. Q. Bow 577

Blawskfvor, 1D 83221
Talafax NG, 208-785-6749

Anng Broughton
1084 Rammell Mountain Rowsd
T@tgﬂia, 0 83457

vavid 3hipman
P. . Box 51216
Idaho Falls, ID 83405~121%

Gz&géry Moaller
B. ©. Box 250
Rexburg, ID 83440-0280
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RONALD LONGMORE

Lierk of Zaurt

Dépﬁiy Court Llierk
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AMENDED NOTICE OF APPEAL
This Amended Notice of Appeal., is from that JUDGMENT of
OCTOBER 21, 2003, (& TWENTIETH ORDER, Dec. 23, 2094}, a1$o
ORDER of October 21, 2003; FINDINGS OF FACT & CONCLUSIONS OF LAY,

SPECIAL JURY YERDDCT

THIRD through TWENTIETH ORBERSY A -
and ALL deniak 0f JOHN BACH's post trial motions, re dﬁsquaﬁﬂﬁicatiun'
for cause, the Honorable RICHARD T. ST. CLAIR, from héaring

or presiding over all or any matters, herein, and further,

MOST RECENT TWENTIETH ORDER, dJan. 6, 2004.,& REﬁﬁHNG?MﬂAYiNG‘ﬂlHEA§
MOTIONS TO SET.ADIE: prior orders, rulings and decisions by

said Judge and for ameliorvation from all other prior DBDERS,
Satd judgment, orders, findings, etc., vieolate the T4th amendment
to wit, wherein any portions ov particular separate ORBERS, eyc.,
are adverse, agzinst or deny the relief therein sought by
2iaint{ff and Counterciaim Defendant JOHN N. BACH.
PRELIMINARY STATEMENT OF ISSUES APFEAL:

1. The JUDBEMENT and NIRETEENTH ORDER of Ocrober 21,

2003, is YOID becuase of:

a) The Disqualification of Judge Richard T. St.
Clair, both at a matter of taw and facts,

b) Said JULGEMENT and ORDER are void due te

the fourt's lack of subject matter Juris-

diction of the barred, frivolous and utterly

specicus cliaims of MILLER'S Counterclaim,

as a matter of law and undenjable facts,

harred by the doctrines:

Y Miller's waiver of all adequate remedies
at law and all equitable remadies, per
the SETTLEMENT AGREEMERT of October 1.
1667 with QUITCLAIM DEEDS and EASEMENT
AGREEMENT of same date., executed between
her and Plaintiff/Counterclaim Defendant
recorded bn same date 0f execution ard
repeatedily ratified, reaffirmed condoned &
juoted to by MILLER, until or about,
ovember 13, 2000,

1) ATY Miller's claime against APPEL
were barred by the discharge of h;iEQTEAQS
}?gted creditor, and all othegr credfteré
in JOHN_N‘ BACH s Chapter 13, Bankréﬂtcy&
frofegdlfga U:$°Dtc. Bankvupécy Court
cdstern Digtrict of Ca?ifornia,‘Sacra%ento

AMENACH Nme AF LDBERAL 8Y LIAMM N RACH N T Al T P



No. 97-31641-A-13, ORDER and JUDGEMENT
of BISCHARGE enteved Dacember 28, 2002,
and until then, at all times in effect,
from August 4, 1997 until discharge

was an automatic stay order, with said
U.S. BANKRUPCTY COURT having exclusive
Jurisdiction over any and all claims

by MILLER, Ffrivolously asserted in her
Counterciaim in this action.

ii11) COMPLETE SUMMARY JUDGMENT on all of

Plaintiff's CLAIRS per his FIRST AMENDED

COMPLAINT, and his defenses and affirmative
defenses to MILLER'S COUNTERCLAIM

should have been granted as both a matter

of law and of undisputed facts, nof only

against MILLER, but a1l other named defendants

most of whom, had defaults entered against

them. There was no validly presented{properiy

verified of Miller's own knowledge)bounter-

affidavits to Plaintiffis/Counterciaim Defen~

dant's properly executed affidavits, reguests

foyr judicial notice, and receipt into evid-

ence of prior actions, wherein, MILLER

- failed to rafse mandatory counterclaims,
which by Jjudicial estoppel, res Jjudicata.
issue preclusion, ¢taim preclusion, and
pther forms of estoppel, voided/barred
any counterclaims herein.SEE USDC, ID, CV 89-014

- was further bavred, and had b1l counter-
claims voided due to her dismissal not
only of a specious action filed previously
in Teton €V 00-76, but, most appliedly by
Judge Moss’ OISMISSAL WITH PREJUDICE OF
ALL HER CLAIMS, in second wholly specious
verifed complaint filed by MILLER agains
JOHN N. BACH, in Teton CV 01-59.

- Along with all other named defendants, most
of whe had defaults entered against them,
were an admitted enterprise or group of assoc-
fates constituting an Idaho R.I.C.O., entity
which voided even further, the utterly void
and grand theft uses by MILLER and all ather
named defendants’ criminal thefy eof Plaintiff's
corporate and octher dba names of TARGHEE POWDER
EMPORIUM, Inc., and Unltd and Ltd., which
MILLER &-all defendants misappropriate and
stole, along with over $15,000.00 of Plaintiff’s
moneys from his agenrcy account, such theft being
in falsified void warranty desds stealing plain-
tiff's rights, interests and ownership of four
(4) joint ventures, of plaintiff's pwnership of
over 124 acres therein, and deeding such owner-
ship to MILLER, and codefendants DAWSON, Mc
LEAN, LIPONIS, ALVA A. HARRIS & his sham corp-
eration, SCONA, INC.

-~ Was barred by all ather affirmative defenses
asaertedrp% Plaintiff, alse as matters of

) V1007
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6. A1l and any further issues on appeal as provided

by I.A.R. Rule 17, {f), especially as to the TWENTIETH ORDER, et al.

JURISDICTIONAL STATMENTS.

Although Plaintiff's FIRST AMENDED COMPLAINT has multipie
c]a%ms‘against muitiple defendants, the lower Court has already
issued FINDINGS OF FACT AND CONCLUSIONS OF LAW, wholly contrived,
without evidentiary factual support or ltegal basis or authorities,
via the FOURTH | throygh TWERTIETH ORDERS, especially invacating
a1l terms of the TEMPORARY INJUNCTION, allowing MILLER the issuance
of a writ of possession on the most westerly 40 agres, which are
in & terminated partnehip with plaintiff and her, allowing her
to eﬁtef upon, do whaterver she desires upon the most sasterly
40 acres which has always been owned by plaintiff, and also the
110 feoot strip by cne-half mile which is jointly owned by plain-
tiff and MILLER, subject to their partnership agreement. The
Court has by -the NINETEENTH ORDER quieted title to MILLER on
ail said 87 acres of said parcels and teft Plaintiff to the
tawless activites, pursuits and conduct of MULER and codefendants,
against whom the Temporary Injunction issued in the first pliace.
to prevent and restrain all satd defendants from such criminal
and tortious destruction of plaintiff's improvements, personsliy
and possession of all of said 87 acres, possession of which per
their SETTLEMENT AGREEMENT and deeds of Qctober 3, 1597 and said
terminated partnerhip, he has had exclusive pcs#se351en, use

and control.

Byt the Court's issuvence of JUDGMENT, possibly per IRCP,
Rule 58, but not per Rule B&{a) or 54{(b), has created a atterly
unauthorized and void JURGMENT and ORDERS, and further ORDERS,
per hearing set for Dec. B, 2003, all day. Plaintiff has twice

AMENDED NTC OF APPEAL BY JOHM N, BACH P, 7.
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moved for a Rule 54(b) Certificate of Final Judgement, but:Judge
?§£ggc1éifﬁﬁfi1fn0% hear'éuch'motﬁaﬁ§r"Aﬁbéi?ant‘s haéﬂb%oughtioﬁhé;‘ébiéons to vac
i‘fh‘e LfU_iI&MfENTf‘qu;’eting title and/ or veinstating - the inteﬂpcutow!pi"&?*
iminary injunction, but Judge S$t. Clair has proven not only
uﬁrespansive but, further, encouraging of further attacks and
vin?at{ons of plaintiff and his said real and personal properties.
| The provisions of I.A.R., Rule 17, (e)(2) provides and
allow for premature filing of Notice of Appeal, but the particuiar
nleading status, orders, judgment ana facts of this case, regquire
bhet all such ORDERS and JUDGMENTS and dinactions be considered
as, viewed and determine to be final and appealable. This
Honprable Court is referved to Petitioner JOHN N. BACK's PETITION
FOR WRIT OF MANDATE AND/OR PROHIBITION, etc., filed Sept, 18, 20603,
IDAHD SUPREME COURT, docket No. 30009 , with &1 EXHIBITS 1 through
14, attached. Said petition was denijed.

PLAINTIEF HEREBY MOVES/REQUESTS. per [.A.R., Ruie 44

that per said rule's provisions, the ldaho Supreme Court consider
said JUDGMENT and ﬁih—Z@thuORﬁERSi, final appeaiable ORDERS "&nd
JUDGMERT and call up the entire file of the Court, Teton County,
in this action, with all Exhibits, admitted or marked for identif-

ication, and BIFURCATE THIS APPEAL into two {2) parts, the first

part re the basis or grounds asserted which show that the acts,
rulings, orders, determirations and JUDGEMENT of Judge St. Clair
were and are VOID; sueh grounds if upheld as VOID would require
a fu?i remand with directicns from the Idaho Supreme Court; the
second part, would be those issues which are unsupported by the
_evﬁdgnce, testiomonies, exhibits, etc.. and/ovr incorrect statements
of taw, which cannot justify or suppoert any discretion, should such
discretion have ex{sted, te uphoid the rulings, orders and judgment
AMENDED NTC OF APPEAL BY JOHN N. BACH P. 8.

G163




 DESIGNATION OF COURT REPORTERS' TRANSGRIPT

Appellant does request and hereby designates the prep-
aratéoh‘of & court reporters' transcript, standavrd transcript
per RULE 25, in sompressed format described/per Rule 26. Per
thelidaho S&preme Court's ORDER RE FINAL JUDGMENT, appellant
herein indicates by date and title the hearings to be included
in said reporters' transcript:

1. August 13, 2002 First day of hearing on
' Plaintiff's Application
for Preliminary Injuncétion

2. August 15, 2002 Second day of hearing on
Plaintiff's Application
for Preliminary Injunction
Inciuding Granting Order
& Injunction Provisions
In Open Court

3. September 9, 2002 Evidentiary Hearing on
Plaintiff's Motions to Recuse/
Disqualify as Defendant Miller's
Counsel, Galen Woelk and his
taw firm, Runyan & Woelk

4. QOctober 9, 2002 & Twe half days of testimony
November 26, 2002 arguments re Plaintiff's Mo-
tions re Contempt v. DFts
Mitler, Har#is, Fitzgerald,
Lyle, etc.& other motions.

5. Arguments on Pl¢ts & Dfts' Miller's/
‘ Hoelk's Motions re Summary Judgment,
and other motions, &ic.

6. May 30, 2003 Final Pretrial Conferencsa
Hearing.

7. Jdune 10, 2003 First Day of Trial=-dury
Selection

8. June 11, 2003 Seccnd Day of Traal

9. Jdune 12, 2003 Third Day of Trial

10. dune 13, 2003 Fourth Day of Trial

11. dune 16, 2003 Fifth Day of Trial

i2. dune 17, 2603 Sixth Day of Trial

001003
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13, June 18, 2003 Séventh Day ot Trial
T4, dune 19, 2003 Eighth Day of Trial

NOGTE: AYY trial days transcriptions to include everything
placed on record, not just testimonies of parties or
witnesses, but all proceedings, outside of vYresence
of the jury., review of instructions, proposed, etc.,
motions argued or matters placed before court for
rulings, before or outside Jury's presence, etc.

5. August 15, 2003 Full frguments on Plaintiff's
Motions to Disqualify, Recuse
Judge St. Clair and for Amel-
ioraton and all other motions

17. October 8, 2003 Arguments on All parties' mult-
ple moticns, etc.

18. December 5, 200 Full day of testimony re issues
of award of value of improvements
made by plaintiff on B8B6.5 acres,
pltus damages against dft Dawson,
re default judgment by Court, etc.

DESIGNATION OF CLERK®S RECORD, PER RULE 28 & ADDITIONAL
DOCUMENTS , MATERIALS TQO BE INCLUDED THEREIN,

Appellant requests and designates the clerk's réccrd 1o
include those automatically included puvsuant to Rule 28, and
furth@f documents, if not already included within said Rule 28,
and per said Supreme Court's December 22, 2003 ORDER RE FINAL
~ JUDGMERT:

1. AMTT clerk's minutes of all the aforesaid hesrings
held on the designated dates, supra, pages9-1C, from on
August 13, 2002 through and including December 5, 2003.
2. Alt exhibits offered or marked for identification

on and during all said hearings, so held from on Aug-
gust 13, 2002 through and on December 5, 2003, even those
marked for itdentification.

| : - LRI00O
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10.

11,

12,

13.

14.

15.

July 23, 2002

July 25, 2002

August 8, 2002

August 16, 2007

September 3 & 4., '2007

September 27, 2002
Novembery 16, 2002

Movember 26, 2002

November 26, 2007

March 17, 2003

April 4, 2003

April 18, 2003

April 18, 2003 through

June 10,2003

COMPLAINT,

AFFIDAVIT OF P1t
JNB, and PLT'S BRIEF in SyUP-
PORT OF RESTRAINING ORDER &
0SC vre PRELIMINARY INJUNCTION

ORDER RESTRAINING ALL DETS &
0SC, re PRELIMINARY INJUNCTION

RETURN OF S&RVICE UPON KATH.
MILLER, JACK McLEAN, ALVE A.
HARRIS, SCONA, INC., BOB &
MAY BAGLEY & OLE OLESCN

ORDER re Issuance of Prel.
Injtn, & PRELIMINARY INJUNCTION

PLT'S MTNS RE ORDER DISQUALIFY~-
ING-RECUSING GALEN WOELK, from
vepresenting DFT MILLER or ANY
BFY, FOR FULL AMELIORATION &
SANCTIONS along with PLT's BRIEF

FIRST AMENDED COMPLAINT

PLT'S OBJECTIONS, ALONG WITH .
MOTION TO STRIKE DEFENDANT MILLER™S
APPLICATION TO MODIFY PREL. INJC'T'N

& OPPOSITI

ON

& R

EQUEST-SANCTIQONS

PLT'S OBJECTIONS, MIN TO STRIKE
& OPPOSITION TO DFTS {(Harris,
Fitzgerald, Lyle, Dlson & Miller
etc., Mtn of Nov.

g, 2002, etc.

AFFIDAVIT OF JOHN N. BACH RE:
FURTHER DEVELOPMENTS, ACTS OF
DFTS WHICH SUPPORT FINDING OF
CONTEMPT AGAINST ALL DFYS, ETC.

ANSWER, COUNTERCLAIM AND JURY
DEMAND OF DEFENDANT KATHERINE
MILLER, with SUMMONS issued &
all Return of Services thereon.

PLT & COUNTERCLAIM DFT®S JNB
ANSWER & AFFIRMATIVE DEFENSES
7O COUNTERCLAIMS OF K. MILLER.

OF JOHN N. BACH,

In Support of His Motions for
SUMM., JUDGMT &/0r Summ Adid'n
Rule 586 et seq.

AFFIDAVIT

A1l & any documents filed, what~
spever by all/any party and court.
especiatly including Pit's Tria) Briefs &

AMENDED NTC OF APPEAL BY JOHN M. BACH
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16, June 10, 2003 through
June 19, 2003

17. June 19, 2003

18, June 31, 2003

NOTE:

19, Jduty 9, 2003

20 JdJuly 16, 2003

21. August 8, 2003

A1l Jjury instructions given to
Jury at any stage of the jury trial

Jury Special Verdict & Interrogatories
Form

FINDINGS OF FACTS, AND CONCLUSIONS

0F LAW, purvoredly filed "Jdune
31,2003, in Chambers, Bonneville
County., along with any originai
actually filed in Teton County
(The copy sent Plaintiff with said
stamped June 31, 2003 date, had
two pages missing; plaintiff
requests exact copy of thése FIND-
INGS/CONCLUSIONS, as Fited in both
TETON COUNTY AND BONNEVILLE COUNTY
without any corrections or late
additions theretp, after June 31,
or July 1, 2003}

P1t & Counterclaim Dft JNB's Ntce
of Mtn & AFf rve D.Q. of Judge St.
Clair,{atong with other Mtns
therewith)

SUPP'L AFF. of JOHN N. BACH, In
SUPPORT OF HIS MTNS TO DG JUDGE
ST CLAIR & ALL OTHER MINS filed
Juiy 9, 2003. July 3. 2003, etc.

Pit & ¢/Claim Dft's JNB Rply to
MILLER'S OBJNS TO BACH'S MTN TO
JUDGE ST. CLAIR & MEMO IN SUPPORT

22. A1l ORDERS, DENOMINATED THIRD THROUGH TWENTIETH, the

tatter being dated, Clanuary 6, 2004, but especially

inctuding the FINAL PRETRIAL ORDER OF MAY 30, 2003,

a) Aug. 28, 2003.
h) Sept. 9, 2003.
¢) Dct. 23, 2003.
d) Jan. 6, 2004

23. October 21, 2003
{also Oct 23, 2003)

24. Frowm Qctober 7, 2003

thraugh
NOTE. .

25 .danuary 7, 2004.

AMENDED NTC OF APPEAL BY JOHN N.

LSEVENTEENTH ORDER ON PENDING MTNS
CETGHTEENTH ORGER on PENDING MTNS
NINETEENTH ORDER on PENDING MTNS
THENTIETH ORDER on PENDING MTNS

ORDER and JUDGMENT

(Starting with) PLT'S & C/CRAIM

DFT ONB'S SPECIAL 3SPRECIAL MEMO
BRIEF & INITIAL ARGUMENT RE ELECT"N
OF REMEDIES DOCTRINE IN IDAHO, etc

AInclude a1l and only, Plaintiff's motions,

affidavits, memo briefs, or filings, etc.)

{through) PLT & C/Ciawm Bft JNB's

EACH G{'iﬁ"



MTNS RE ORDER STRIKING ALL
ANSWERS OF DFTS BRET & DEENA

R. HILL, PRECLUDING ANY EVID~
ENCE BEING OFFERED BY SAID DFTS
% SANCTIONS, ETC.

Appellant reserves unto himself his further rights to
futther amend or modify said clerk's record designations,
especially in view of Statements/ordérs, set forth in pages
2 through 4, supra, as well as to move this Honorable Court,
to augment or supplement said clerk's record and/or the repor-
ters' transcript on appeal.

Appeltant renews his reguest for EXTRAORDINARY APPELLATE
PROCEDURE relief, per I.A.R., Rule 44, as requested and sought,
per his original NOTICE OF APPEAL, page 8, thereof.

CERTIFICATION

1. JOHN N. BACH, hereby certify that on Jan. 12, 2004,
I did mail copies of this AMENDED NOTICE OF APPEAL, to:

1. Judge Richard T. St. €lair, 605 N. Capital five.
Idaho Falls, ID 83404

2. Ross Oviat, CSR 605 N. Capital Ave.,

Idaho Falls, ID 83404
3. Galen Woelk P.0O. Box 533, Driggs, ID 83422
4., Alva A, Harris P.0. Box 479, Shelly, ID 83274
5. Jared Harris P.O. Box 577, Blackfoot, ID 83221
6. Jason Scott P.0. Box 100, Pocatello, 1D 83204
7. David Shipman P.G. Box 51219, Idaho Falls, 83404
8. Gregory Moeller P.0. Box 250, Rexburg, 1D 83440

9. Ann-toy Broughton 1054 Rammel Mountain Road
Tetonia, ID 83452

1, 7] [0,

Of# N. BACH Piaintiff, Counter-
aim Defendant & Appe§1ant Pro Se
Cye~ 1858 5. Euclid Ave., San Marino
VUIUUScn 91108 (Tel: (626) 799-3146)

AMENDED NTC OF APPEAL BY JOHN N, BACH P. 13.

DATED: January 12, 2004




HOPKINS RODEN CROCKETT

HANSEN & HOOPES, PLLC
C. Timothy Hopkins, ISBN 1064 L B D
David H. Shipman, ISBN 4130 3.4 '”( ;
428 Park Avenue JAN | ?5 200

P.O. Box 51219

Idaho Falls, Idaho 83405-1219
Telephone: 208-523-4445

Attorneys for Defendant Earl Hamblin

TETON GO
mﬁ‘r%am COURT

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TETON

JOHN N. BACH, Case No. CV-02-208

Plaintiff/Counterclaim Defendant, | DEFENDANT, EARL HAMBLIN’S
EXHIBIT LIST

VS,

KATHERINE D. MILLER, aka
KATHERINE M. MILLER, Individually
and dba REM,, et al.,

Defendants/Counterclaimants.

COMES NOW the Defendant, Earl Hamblin, by and through his

attorneys, and respectfully submits the following exhibit list:

DEFENDANT, EARL HAMBLIN’S EXHIBIT LIST - 1

e
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Defendant | Description Stip. | Offered | Admit
Earl
Hamblin’s
Exhibit No.

Any exhibits offered by the other parties

and admitted by the Court

Any documents or things which Plammtiff

may produce in discovery

;4 1
DATED this /2~ day of January, 2004.
HOPKINS RODEN CROCKETT
HANSEN & HOOPES, PLLC

David H. Shipman
Attorney for Plaintiffs

CERTIFICATE OF SERVICE BY MAIL, HAND DELIVERY
OR FACSIMILE TRANSMISSION

transmission.

I hereby certify that a true and correct copy of the foregoing
document was on this date served upon the person(s) named below, at the
address(es) set out below their name, either by mailing, overnight delivering, hand
delivering or by telecopying to them a true and correct copy of said document in a
properly addressed envelope in the United States mail, postage prepaid; by

overnight delivery, postage prepaid; by hand delivery to them; or by facsimile

'
DATED this / L day of January, 2004.

David H. Shipman

DEFENDANT, EARL HAMBLIN'S EXHIBIT LIST - 2
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John N. Bach

P.O. Box 101

Driggs, ID 83422

Telefax Nos. 626-441-6673
208-354-8303

Alva Harris

P.O. Box 479

Shelley, I 83274
Telefax No. 208-357-3448

Galen Woelk

RUNYAN & WOELK, P.C.
P.O. Box 533

Driggs, ID 83422

Telefax No. 208-354-8886

Jason Scott

P.O. Box 100

Pocatello, ID 83204
Telefax No. 208-233-1304

Jared Harmis

P.O. Box 577

Blackfoot, I 83221
Telefax No. 208-785-6749

Anne Broughton
1054 Rammell Mountain Road
Tetonia, ID 83452

X U.S. Mail
Overnight Delivery
Hand Delivery
Facsimile

X U.S. Mail
Overnight Delivery
Hand Delivery
Facsimile

X U.S. Mail
Overnight Delivery
Hand Delivery
Facsimile

HU.S. Mail
Overnight Delivery
Hand Delivery
Facsimile

AU.S. Mail
Overnight Delivery
Hand Dehivery
Facsimile

5408, Mail
Overnight Delivery
Hand Delivery
Facsimile

DEFENDANT, EARL HAMBLIN'S EXHIBIT LIST - 3



JOHN N. BACH
1858 S. Fuclid Avenue
San Marino, CA 91108

Tel: (626) 799-3146 = %{E?B%%fgﬁ
(Seasonal: P.0. #1071 A
Driggs, 1D 83422 JAN 15 2004
PTaintiff & Counterclaim TETOM
Defendant Pro Se mmig‘ricc&km

SEVENTH JUDICTAL DISTRICT COURT, TDAHO, TETON COUNTY

JOHN N. BACH, CASE NO. CV 02-208

PLAINTIFF JOHN N. BACH'S
Piaintiff & PRETRIAL STATEMENT OF
Counterclaim OBJECTIONS & REQUESTS, ETC.,
Defendant, Per IRCP, Rule 16(c),

16{d}, etc.

V.
KATHERINE D. MILLER, aka Hearing Date; Jan 16, 2004
KATHERINE M. MILLER, Time: 9 a.m.

Place: Bonneville County
befendant & Courthouse, Idaho Falls,
Counterclaimant, Idaho.

& ALL OTHER
DEFENDANTS.
/

Plaintiff JOHN N. BACH hereby submits his individual
PRETRIAL STATEMENT OF OBJECTIONS and REQUESTS to the reset
PRETRIAL CONFERENLE, January 16, 2004, 2 %a.m., in \
Bonneville County Courthodse, Idaho Falls, to Driggs, Idaho.

[. PREFACE: None of defense counsel have endeavored to

compl:  with I.R.C.P., Rule 16(d). Contrakily, such defense
counsel, starting in the late afternoon of December 5, 2003,
knowtng that some of them had refused to continue the hearings
that day due to plaintiff's elder sister in critical hospice
cancer care conditions in Northern California, inundated plain-
tiff with a barrage of notwons and attempis a discovery requests.

D100
PT'S PRETRIAL STATM'T-0BJTNS & Rﬁ&ﬁks%s, fd1e 16(c), 16(d), etc. - P. 1.




From approximately 2:15 p.m., Dec. 5, 2003 until
late night December 17, 2003, Plaintiff was out of Idaho
and also away from his California San Marino howme, in
caring for his sitter who passed away, then aiding family
members with funeral ardd interment arrangements, attendance
and traveling batk to Idaho. Plaintiff was not able to
receive any of his San Marino, mail or faxes until Dec. 16,
2003 The distance from San Marino, to Trinidad, CA., 1is
over 12 hour drive and the drive from San Marino, to Drigags,
is over & 14 hour drive.

The profusement of Tast minute activities by defense
counsel to obstruct and preclude plaintiff from timely,
meaningful access to their motions and discovery requests.,
couplied with this Court's Nineteenth and Twentieth Orders,
appear more than further deliberately calculated to oppress
and disadvantege plaintiff in the assertion of his remaining
ctaims. Such remaining claims, are more than further impacted,
prejudicially and corruptly against plaintiff’s request for
the issuance of a Certificate of Judgement per IRCP, Rule 54({b)
which would then stay all proceedings herein, per the Notice
of Appeal, filed herein, December 4, 2003, augmented by his
AMENDED NGTICE OF APPEAL, filed January 12, 2004, per the
Idaho Supreme Court;s ORDER-FINAL JUDGMENT, dated December 27,
2003. This Court, Judge St. Clair and defense counsel have
had a copy of said AMENDED NOTICE OF APPEAL served upon them,
and from said document's statements and the further orders
and JUDGMENT RE DEFAULT against WAYNE DAWSON, it is very clear,
that this Court, Judge St. Clair, again, egregiously and vexat-

pa—

PT'S PRETRIAL STATM'Y- OBJTNS & REQUESTS, Rule 15(c), 16(d}, etc. P. 2



tiously, without jurisdiction, he has Tegislated new

statutes, laws and principles, in his findings, etc., re
valuations - of plaintiff's improvements on the said 86.5

acres at M/P. 138, totally ignored evidence, made findings
without any factual or legal basis, apparently engendered by his
*ranklings" because of plaintiff's objections and opposition

to Miller's motion that he conduct a yiew of said 86.5 acres.
Add to that the recently 1§sued skewed DEFAULT JUDGMENT smvolving
WAYNE DAWSON, by Judge St. Clair compared to the holding of CEMENT

Masons'-Employers Trust v. Davis, 107 Idaho 1131, 695 P.2d 1270,

1271 ("while I.R.C.P. 55(b)(2) vests the court with discretion to conduct
such hearings, or order such references as are necessary in order to determine

the amount of damages for which a party is 1iable, that Rule does not permit

the court to ignore the long-established precept that on default all well

pleaded factual allegations in the complaint are deemed admitted.Wrigth &

Mitler, Federal Pracice and Procedure, %2688, p. 444 (2d ed. 1983)." [Emphasis
added}, it is clear that plaintiff cannot receive any fair and impartial
hearing, or objective mindset by Judge St. Clair.(Cf Cement, supra, p. 1272)
I1. BOTH THE PRETRIAL CONFERENCE AND THE CURRENT TRIAL DATE, SHOULD

BE VACATED, RESCHEDULED, AS IT IS NOT READY FOR TRIAL, AND MOST

SIENIFICANTLY, THE CERTIFICATE OF PARTIAL JUDGMENT PER RULE 54(b)

SHOULD BE SIGNED, FILED, EFFECTUATING PLAINTIFF™S APPEAL AND THE

STAY OF ALL FURTHER PROCEEDINGS BEFORE JUDGE ST. CLAIR.

At the obvious risks of not only the aforesaid statement failing
on unlistening ears, but, also drawing further the displeased ire of
Judge St. clair and adverse prejudicial -rulings against plaintiff, it

is judicially prudent, less costly and less convoluted, not to mention

PT'S PRETRIAL STATM'T -OBJNS & REQUESTS, Rule 16(c), 16(d), etc. P. 3.
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consistent with 1.R.C.P., Rule 1, that the €ourt, issue immediately

said Rule B4(b) Certificate of Partial Judgment effecting said appeal. -

Fven the consideration of subcategories "{10).& (11)" to
be discussed at the PRETRIAL CONFERENCE, per Rule 16(c), call
for the issuance of said Rule 54(b) CERTIFICATE. Alternatively,
subcategories "{3), {(4), (5) and (6)" of Rule 16(d) would more
@& thanbﬂ%¥¥%1 under the current status of this action, to refer

the vemaining issues to an uttebly neutral, unbiased and open

mindset "MASTER."

The remaining issues are neither ready for tridl, nor have
all indispensible and necessavry parties brought before the court
Court, to wit, the Teton Canal Company and the Idaho Departments
0f Water Resources and Water Quality {(IRCP, Rules 17, 24, et seq.)
Plaintiff requests that he be allowed to amend his FIRST AMENDED
COMPLAINT as to those defendants not in defaults and to add the
above indispensibie and neCESsary parties. (I.R.C.P., Rule 15 et seq.)
Further, basis justifying the issuance of said Rule 54{b)
Certificate, is that the defendants in default can file, if they
50 wish, cross appeals, and further waste of time, and fractured
legal applications as to the remaining multiple parties will be
avoided and the appiicable Tawful rulings, if any, upheld on appeal.
Lastly, the motions for disvovery, compelling such, parti-
cularly against Alva Harris, and the Hills, even with Alva Harris
substituting himseTf out, vreplaced by his son, Jared Harris, will
present further problesm, not only to comp?éte timely and unequi-
vocal discovery from both of them, but Jared Harris, is a witness

which plaintiff intends to call along with Alva Harris, his father,

P 'S PRETRIAL STATM'T-OBJTNS & REQUESTS, Rule 16{c), 16(d), et.c P. 4.
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even if the court is still going through with a Jury trial
on the quiet title action against defendants BRET & DEENA R.
HILL. Any such Jury trial should not restrict nor muzzle
ptaintiff's rights to complete and adequatelvoir dire of the
| prospective jurors, ng have imposed further = unconztitutional
Timitations of time, con his opening statement, arguments or
cross examination of defendafts and their witnesses. Plaintiff
still maintains that he cannot get a fair and impartial jury
selected in Teton Coonty, and the preparation of the reporter's
transcript of said jury selection of June 10, 2003, is very
clear evidence of such poisoning of the prospective jurors by
defendants, even if Judge St. Clair cannot recall such answers
of the prospective jurors which were more than prejudiced, they

infected the entire panel. A JURY WAS NOT IN ORDER FIRSTLY.

Moreso, disabling is the fact, that Stan Nickell's estate
doesn't have a properly duly appointed personal representative, there
is no. estate open'ed:, no petition by his wife, to be so appointed,
and no* period fér filingof creditors' claims to be disavowed/denied
and to allow plaintiff's ciaims against his estate to go forward.

Weisenthal v. Goff, (1941) 120 P.2d 248, 215; Dowd v. Dowd's Est-

dte , (1941} 108 P.2d 287, 289-291, also in dissent,p. 295-96;

Burns v. Skogstad, (1949) 206 P.2d 765, 767-769. The current appear-

ances purpertedly by Arlene Nickells, without a duly issued order
from a probate court, appointing her executrix or administratrix
is a fraud, a sham and a deception uppn plaintiff and this court.
The defendants' Hambiin’s & Nickell's motions for summary
Judgment are without adeaute notice, improper documents not under
proper execution of penalty of perjury, nor of the signors own

person knowledge. Said motions arefth]1yﬁ1ackéng in compliance
‘ U UL O



with IRCP, Rule 56{b),(d), (e) and replete with hearsay, speculative
statements and conclusions all without adequate showing of foundations
or authentications of the best evidence documents, etc. Such two
motions for summary judgment are again a sham and deceptive fraud upon
which seek to cloud and have the court avoid the previous affidavits
filed by Earl Hamblin, the Hills, and Alva A. Harris, herein, not to
mention the evidence already presented and admitted for consideration
to the first jury, which will impact greatly -plaintiff’s presentation
of evidence, a second time, when such should have been presented all
at one time.

LASTLY, there is no prejudice to any of the defendants
herein to plaintiff's request herein, other than solely,
and invidiously to plaintiff, for the issuance of said Certificate
per Rule 54(b). Even defendant's lTimited opposition to such
certificate's issuance is solely of disagreement to the form,
the specific wording thereof, which she requests be identical
to the form/wording thereof suggested by Rule 54(b). Thus,

there s no opposiftion whatseover to said certificate's issuance.

9 S

J(jN N. BACH, Pro Se
CERTIFICATE OF FAX AND MAIL SERVICE: I the ndersigned, hereby
certify that on this date, Jan. 14, 2004, 1 faxed a copy of this
document to Judge St. Clair, 0@ {208) 529-1300) and mailed copies
in separate envelopes with first class postage-prepaid, addressed
to Galen Woelk; Jason Scott, Alva Harvis, Jared Harris, David

Shipman, Gregory Moeller and Ann-Toy Broughton, at their addresses
given of record herein.

DATEDR: Januavry 14, 2004 %;::?\Xéaevw&m)/f /{iﬁﬁ/ﬁ
U , |

PT'S PRETRIAL STATM'T-OBJTNS & REGQUESTS, RULE 16(c), Rule(d) P. 6.

DATED: January 14, 2004




IN THE DISTRICT COURT FOR THE SEVENTH JUDICIAL DISTRICT OF THE

STATE OF IDAHC, IN AND ¥FOR THE COUNTY OF TETON

FILED
JOHN N. BACH, Py
JUN 16 2004
Plaintiff, TIME: S —
MINUTE ENTRY TETON CO. MAGISTRATE COURT

va, Case No. CV-2002-208
KATHERINE D. MILLER, aka
KATHERINE M. MILLER, ALVA

A. HARRIS, individually and
dba SCONA, INC., a sham entity
JACK LEE McLEAN, BOBRB
FITZGERALD, OLE OLESON, BIB
BAGLEY and MAE BAGLEY, husband
and wife, BLAKE LYLE,
Individually and dba GRANDE
TOWING, and DOES 1 through 30,
Inclusive,

Defendant (s) .

e et ot et S ot it S eam il S e e S i St Tt o St o

On the 16th day of January, 2004, Plaintiff Bach’s motion to
certify partial judgment and nineteenth order on pending motions
as final under Rule 54(b}, Plaintiff Bach’s motion to reconsider
portions 1, 2, 3, 4, 5, 10 and 11 of the Nineteenth Crder on
pending motions, Defendant Hamlin’s motion for summary judgment,
Defendant Estate of Nickell’s motion for summary Jjudgment,
Defendant Woelk's motion to compel discovery under Rule 37
against Bach, Plaintiff Bach’s motion to compel discovery under
Rule 37 against Woelk and motion to continue trial, Plaintiff
Bach’s motion to strike answer under Rule 37 against Woelk,
Defendant Hills’ motion to shorten time and motion to bifurcate
guiet title counts, Plaintiff Bach’s motion to amend complaint,

and pretrial conference came before the Honorable Richard T. St.

G01018



Clair, District Judge, in open court at Idaho Falls, Idaho.

Mr. Ross Qviatt, Court Reporter, and Mrs. Marlene Southwick,
Deputy Court Clerk, were present.

Mr. John Bach appeared pro se on his own behalf as
Plaintiff.

Mr. Galen Woelk appeared on behalf of Defendant Katherine
Miller.

Mr. Craig Meadows appeared on behalf of Defendant (s) Galen
Woelk diva Runyan & Woelk.

Mr. Jared Harris appeared on behalf of Defendant Wayne
Dawson and the Hills.

Mr. Alva Harris appeared on behalf of Defendant(s) Harris,
Fitzgerald, Lyle, Olson, Scecna, Inc., and Mclean.

Mr. David Shipman appeared on behalf of Defendant Earl
Hamlin.

Mr. Greg Moeller appeared on behalf of the Estate of Stan
Nichell.

Mr. Bach presented Plaintiff’s motion to certify partial
judgment and nineteenth order on pending motions as final under
Rule 54 (b). Mr. Jared Harris argued in opposition to the motion.

Mr. Meadows obijected to the motion. Mr. Moeller argued in
cpposition. Mr. Shipman joined in objection fo the motion. Mr.
Bach presented rebuttal argument.

The Court denied the motion.

Mr. Bach presented his motion to reconsider portions 1, 2,
3, 4, 5, 10 and 11 of the Nineteenth Order on pending motions.

Mr. Jared Harris argued in opposition to the motion. Mr. Shipman



opposed the motion. Mr. Meadows joined in opposition to the
motion. Mr. Bach presented rebuttal argument. The Court denied
the motion.

Mr. Shipman presented Defendant Hamlin’s moticn for summary
Judgment. Mr. Bach argued in opposition to the moticon. Mr.
Shipman presented rebuttal argument. The Court will take the
matter under advisement. Mr. Bach will have until January 20"
to file documents. The Court will consider the matter submitted
after January 207, |

Mr. Moeller presented Defendant Estate of Nickell’s motion
for summary judgment. Mr. Bach argued in opposition to the
motion. Mr. Moeller presented rebuttal argument. Mr. Bach
presented further argument. The Court will take the matter under
advisement and issue an opinicn as soon as possible.

Hearing recessed for morning break.

Hearing resumed at 11:10 a.m. with all parties present.

Mr. Meadows presented Defendant Woelk’s motion to compel
discovery under Rule 37 against Bach. Mr. Bach argued in
opposition to the motion. Mr. Meadows presented rebuttal
argument. The Court granted the motion and ordered that the
discovery be responded to completely within 10 days. Mr. Meadows
will prepare a proposed order for the Court’'s sighature.

Mr. Bach presented Plaintiff Bach’s motion to compel
discovery under Rule 37 against Woelk and motion to continue
trial. Mr. Meadows argued in objection to the motion. Mr. Bach
presented rebuttal argument. The Court granted the motion in

part. Mr. Bach will prepare proposed order for the Court’'s



signature.

Mr. Bach presented his motion to strike Hill’s answer under
Rule 37. Mr. Jared Harris advised that he had supplied new
interrogatories/answers two days ago. The Court will hold its
decision in abeyance to alloﬁ Mr. Bach time to review the new
info.

Mr. Jared Harris presented Defendant Hills’ motion to
shorten time and motion tco bifurcate guiet title counts. Mr.
Bach argued in opposition to the motion. The Court denied the
motion.

Mr. Bach presented his motion Lo continue trial. Mr. Jared
Harris did not oppose the motion. Mr. Meadows stood mute on the
issue. Mr. Moeller did not oppose the motion. Mr. Shipman
argued in opposition to the motion.

The Court granted the motion Lo continue trial and reset the
matter for jury trial on April 20, 2004, at 10:00 a.m. at the
Teton County Courthouse. Pretrial conference was reset for April
2, 2004, at 9:30 a.m. at the Bonneville County Courthouse.

Court was thus adiourned.

ST LLAIR
BTSTRICT JUDGE

A:3Bach/CC04-9 full>CC04-10-1764 -~ full>CCC4-11 -~ full>CC04-12
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CERTIFICATE OF MAILIT s
I

il
I certify that on the féf%ﬁay of g%%%,

caused a true and correct copy of Vthe foregoing document to

be delivered to the following:

RONALD LONGMORE

Deputy Court Clerk

John N. RBach David H.

1958 S. Euclid Ave. Bart J. Birch
San Marino, CA 91108 PO Box 51219

(626) 799-3146 Idaho Falls,

PC Box 101 FAX {Z08B)

Driggs, ID 83422

Shipman

83405-1219
523-4474

FAX (208) 354-8303 Anne Broughton
1054 Rammell Mountain Road

Alva N. Harris Tetonia,
PO Box 479

Shelley, ID 83274

{(208) 357-3448

FAX {208) 357-3448

Galen Woelk

PO Box 533

Driggs, ID 83422
FAX (208) 354-8886

Jared Harris

PO Box 577
Blackfoot, ID 83221
FAX {208) 785

Craig L. Meados

PO Box 1617

Roise, ID 83701-1617204
FAX (208) 342-382

Teton County Clerk
Teton County Courthouse
ATTN: PHYLLIS

89 N. Main, Ste 1
Driggs, ID 83422

FAX {208) 354-8496

Gregory W. Moeller

PG Box 250

Rexburg, ID 83440-0250
FAX (208) 356-0768
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE

STATE OF IDAHC, IN AND FOR THE COUNTY OF TETON

JOHN N. BACH,

Plaintiff,
Case No. CV-02-208
VS,

KATHERINE D. MILLER aka
KATHERINE M. MILLER, ALVA
HARRIS, Individually & dba TWENTY FIRST ORDER
SCONA, INC., JACK LEE McLEAN, ON PENDING MOTIONS
BOB FITZGERALD, OLE CLSON, BOB
BAGLEY & MAE BAGLEY, husband and
wife, BLAKE LYLE, Individually
and dba GRAND TOWING, GALEN
WOELK and CODY RUNYAN,
Individually & dba RUNYAN &
WOELK, ANN-TOY BROUGHTON, WAYNE
DAWSON, MARK LIPONIS, EARL
HAMLIN, STAN NICKELL, BRET HILL
& DEENA R. HILL, and DOES 1
through 30, Inclusive,

Defendants.

Pending before the Court is John Bach’s motions reguesting
that a partial judgment entered on October 23, 2003, the court’s
nineteenth order on pending motions alsoc entered on October 23,
2003, and a partial default judgment entered on January 5, 2004,

all be certified under Rule 54(b), I1.R.C.P., So an appeal can be

TWENTY FIRST ORDER ON PENDING MOTIONS 1



taken to the Idaho Supreme Court. Alsc pending before the Court
1s plaintiff Bach’s motion to reconsider the nineteenth order on
pending motions under Rule 1l (a), I.R.C.P. Also pending before
the Court is defendants Bret and Deena Hills’ motion to
bifurcate trial on the quiet title claims from trial on the
damages clalims.

The foregoing motions were all orally argued on January 16,
2004. On the record the Court orally ruled on said motions, and
explained its reasoning.

Having determined that it would be an abuse of discretion
fo grant the Rule 54 (b) motions, because there remain unresolved
claims among the parties, and the moving party did not establish
“no just reason for delay” as required by Rule 54(b), I.R.C.P.;
having also determined that it would be an abuse of discretion
to grant the Rule 1l{a) motion, because the moving party
presented no new facts and no persuasive additional pertinent
legal authority; having also determined that it would be an
abuse of discretion to grant the motion to bifurcate trials,
because it would require additional expense to the parties in
having two trials instead of one and be a waste of judicial
resources;

NOW THEREFORE, IT 1S HEREBY ORDERED that plaintiff Bach’s

nmotions for certification under Rule 54(b), I.R.C.P., and motion

TWENTY FIRST ORDER ON PENDING MOTIONS 2
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to reconsider under Rule 1l{(a), I.R.C.P., are both DENIED; and
defendants Hills’ motion to bifurcate trials is DENIED.

DATED this 16th day of January, 2004.

y

e

[BICHARD T. ST. CLAIR
DISTRICT JUDGE

CERTIFICATE OF SERVICE

I hereby certify that on the &\ﬂﬁay of January, 2004, T
certify that a true and correct copy of the foregoing document
was mailed, telefaxed or hand delivered to the following
persons:

John NW. Bach

1858 5., Euclid Avenue

San Marino, CA 21108

Telefax Nos. 626-441-6673

208-354-8303 {(TELEFAX & MAIL)

Alva Harris

P. 0. Bex 479

Shelley, ID 83274

Telefax No. 208-357-3448 {TELEFAX & MAIL)

Galen Woelk
Runyan & Woelk, P.C.

P.O. 533
Driggs, ID 83422
Telefax No. 208-354-8886 (TELEFAX & MAIL)

Jason Scott

P, 0. Box 100

Pocatello, ID 832C4

Telefax No. 208-233-1304 (TELEFAX & MATL)

Jared Harris

P. 0. Box 577

Blackfoot, ID 83221

Telefax No. 208-785-6749 {TELEFAX & MAIL)

Anne Broughton
1054 Rammell Mountain Road
Tetonia, ID 83452 (MAIL)

TWENTY FIRST ORDER ON PENDING MOTIONS 3
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David Shipman
P. 0. Box 51219
Idaho Falls, ID 83405-1219 (TELEFAX & MAIL)

Gregory Moeller
P. O. Box 250
Rexburg, ID 83440-0250 (TELEFAX & MAIL)

RONALD LONGMORE
Flerk of Court

5

Deputy Court Clerk

TWENTY FIRST ORDER ON PENDING MOTIONS
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