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IN THE SUPREME COURT OF THE STATE OF IDAHO

Miriam G. Carroll, :
Plaintiff/Appellant

SUPREME COURT
NO. 34765

ve.

MBNA America Bank, _
Defendant /Respondent

'MBNA America Bank, | :
Plaintiff/Respondent

Va.

David F. Capps,
Defendant/Appellant
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Appeal from the District Court of the Second Judicial District
of the State of Idaho, in and for the County of Idaho.

HONORABLE John Bradbury
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Jeffrey M. Wilson
Attorney at Law
PO Box 1544
Boise, ID 83701

Miriam G. Carroll
David F. Capps
HC 11 Box 366
Kamiah, ID 83536
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Miriam G, Carroll ' . JDAHO C uw@gﬁﬁam COURT,
X ‘ /7N .
HC-11 Box 366 o T e S

Kamiah, 1D 83536 X}:QGKET&D SEP 50 2005

Plaintiff, in propria persona.

/A OSE E. GEHRING -

/(c K OF DIRTRICT GOURT
!&}?f |
i

IN THE DISTRICT COURT
IN AND FOR IDAHO COUNTY, STATE OF IDAHO

MIRIAM G. CARROLL, Case No: ‘ : :

He-11 Box 366 ' 6 4 ?

Kamiah, |D 83536 i o,

208-935-7962 :
COMPLAINT; DEMAND FOR

Plaintiff, TRIAL BY JURY.

V.

MBNA AMERICA BANK, N.A. |
c/o Wolpoff & Abramson, L.L.P.
Two Irvington Centre

702 King Farm Bivd.

Rockville, MD 20850
1-800-830-2793

Defendant(s).

N et et s st s Nttt v Nttt g g g et Pt st Vgt

COMES NOW, Miriam G. Carroll, Plaintiff and for causes of actions against

Defendant(é) alieges as follows:

FIRST CAUSE OF ACTION ~ STATUTORY VIOLATIONS AND DAMAGES

1. That Piéintif‘f is a natural person and a resident in Kamiah, in the

County of Idaho, the State of ldaho.

_ Complaint.Page 1 of 7
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2. That Defendant, MBNA America Bank, N.A. (previously AAA
F,Enahciai Services), is a Corporation organized in the State of Delaware with its
principal bdsinéss location at P.O. Box 15026, Wilmington, DE 19850-5026.

3. That Plaintiff and Defendant entered into a consumer contract on
and about the 15" of March, 1980.

4, That the contract. provided for Plaintiff to obtain a revolving open-
ended account with Defendant.

5. That the original contract was governed in part by the Truth in
Lending Act. 15 USC section 1601 et seq [TILA]} by Plaintiff.

6. - That the original contract provided for Defendant(s) to respond to
any inquiry under TILA made by P!aintiﬁ.

7. That Plaintiff made an inquiry with Defendant(s) on and about the
23" of December, 2004 as to the inaccuracies on the monthly statement and
requested further infoi“mation and documentation. |

8. That Defendant(s) received said inquiry on and about the 3" of
January, 2005. | |

9. That Defendant(s) has a duty to comply with any inquiry under TILA

made by Plaintiff.
10. That more than ninety (90) days has elapsed since the time

Defendant(s) received the billing inquiry from Plaintiff.
11, That as of this date Defendant(s) has ignored, failed and/or
neglected Plaintiff's inquiry by failing to respond to the same. This act was willful

and knowing.

Complaint Page 2 of 7
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12. That by failing to respond Defendant is prohibited under TILA to

proceed with any collection efforts.

13. That by failing to respond Defendant violated 15 USC section 1666

‘et seq and 12 CFR section 226.13 et seq. These acts were willful and knowing.

14, That Defendant's wrongfully and negatively reported to the credit

reporting agencies that Plaintiff was delinquent on the contract. This act was

willful and knowing.

15. That as a result of Defendant’s wrongfully reporting the foregoing to
the credit reporting agencies Defendant(s) violated 15 USC section 1666 ef seq
and 12 CFR section 226.13 ef seq. This act was willful and knowing.

16. That Defendant(s) ignored and disregarded the TILA provisions by
proceeding with collection efforts by filing a Claim with the National Arbitfétion
Forum (“Fofum”). This act was willful and knowing. A true and correct copy of
the Claim is herewith attached and incorporated by reference as Exhibit “A.”

17. That by filing said Claim Defendant onIéted 15 USC section 1666
et seq and 12 CFR section 226.13 ef seq. This act was willful and knowing. |

18. That as a result of tﬁé foregoing Plaintiff is entitied to relief under
TILA.

SECOND CAUSE OF ACTION — BREACH OF CONTRACT

19. ‘That Plaintiff hereby incorporates paragraphs 1 through 18 herein

and above by this reference.
20. That Plaintiff is not currently in possession of the original contract,

but will seek to obtain a copy thereof in discovery and/or will seek leave of court

Complaint-Page 3 of 7
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to amend this compiairﬁ to incorporate a copy of said contract at that time when a
copy can be ascertained.

21. That if called to testify Plaintiff will testify that the original contract
between Plaintiff and Defendant did not contain any provision or clause to submit
any dispute arising out the agreement to arbitration.

' 22. That the original contract between Plaintiff and Defendant did not.
contain any provision that would allow Defendant to change or add new terms to
the original agreement to include arbitration.

23. That Plaintiff never received a copy of any change or addmon of
new ferms to the original agreement.

24, That Defendant filed a claim against Plaintiff in the Forum alleging
that an agreement exists containing provisions to arbitrate any dispute arisihg out
of the agreement. | |

25. Plaintiff filed a MOTION TO DISMISS FOR LACK OF
JURISDICTION; OBJECTION TO ARBITRA'f”!ON with the Forum prohibiting the
Forum to arbitrate the matter absence any provision, clause or contract
authorizing either Plaiﬁtiff or Defendant to submit a claim to arbitration.

26. Notw'tthstand'ing the foregoing, the arbitrator and the Forum entered
an award against Plaintiff and in favor of Defendant in the amount of Thirty
thousand two hundred forty one and 41/100 ($30,241.41) Dollars, as evidenced
by attached Award that is incorporated herein by this reference as Exhibit “B.”

27. ‘Defendanf(s) served upon Plaintiff a copy of the Award on and

about the 6™ of August, 2005.

-Complaint F’age_4 of 7
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28. That Defendant(s) obtained the Award illegally and without
‘authority, using the Forum whereby. breaching the original contract between
Plaintiff and Defendant.

| 29. _ That the arbitrator exceeded his authority to decide the matter and
ilegally entered an Award against Plaintiff, absent jurisdiction when no
agreement existed between parties to arbitrate.

30. | That Piaintiff would be prejudiced and adversely affected if
Defendant is allowed to proceed with confirming the Award and a judgment is
entered against Plaintiff.

31. That Defendant had no right to force Plaintiff to arbitrate a claim
when no agreement existed to arbitrate between parties.

32. That Defendant had no right to o‘btailn an Award against Plaintiff for

any amount sought.

THIRD CAUSE OF ACTION — VIOLATIONS OF RIGHTS

33. That Plaintiff hereby i'ncorp.orates paragraphs 1 through 32 herein
and above by this reference.
34. That Plaintiffs Rights will be severely impaired if the Award is
enforced in a court of law and against Plaintiff.
35. That the award and claim was filed and entered in violation of
Plaintiff's Right to Due Proceés under the Law.
- 36, That by filing said claim, Defendant(s) Viofated Plaintiff's Right to
use the courts as a means to resolve the dispute. This act was willful and

knowing.

Complaint Page 5 of 7
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37. That by filing the claim, Defendant attémpted to violate Plaintiff's
Right to Due Process under the law. This act was willful and knowing.

38. That by filing the claim, Defendant vio‘lafed Plaintiff's Right to a trial
by jury. This act was willful and knowing. |

39. That by filing the claim, Defendant violated the obligation of the
original contract, thus impairing the protection and security of obligation of
contract under the Constitution. This act was willful and knowing.

40. That all of Defendant(s)fs actions have impaired and adversely
affécted P!aintiff, whic.h is now entitled to immediate relief under the law.

FOURTH CAUSE OF ACTION - IMMEDIATE INJUNCTIVE RELIEF

41. That Plaintiff hereby incorporates paragraphs 1 through 40 herein

and above by this reference.

42. That Plaintiff has no other immediate remedy under the law except

to file this action.

43. That Plaintiff is entitled to immediate relief from the arbitration
award.
44, That the award must be vacated immediately before further harm is

done to Plaintiff.

PRAYER AND RELIEF

WHEREFORE, Plaintiff prays for judgment against Defendant(s) and each
of them, on each and every cause of action and count as follows:

1. For immediate relief from Arbitration Award;
2. For $30,241.41;

Complaint Page 6 (_)f 7
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3. For unliquidated damages that méy be ascertained by the court or

jury;

4:' For punitive, general énd special damages;

5. For cost of this suit herein;

6.  For Violations of Rights;

7. For such other relief as the court deems proper and demanded
herein,

Date: _ “F-3& ™S~

Sighed and respectfully submitted by:

o
o

S ‘ e
M t\%\ca\w\‘Q} ‘C—QH‘QKK

Miriam G. Carroll, Plaintiff

Complaint Page 7 of 7.
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Miriam G. Carroll AT 5 1O oolock

HC-11 Box 366 . : o _
Kamiah, ID 83536 Nov 64 2005
Plaintiff, in propria persona. ROSE B. GEHAING

CLE i< OF IASTRICT COURT
(

IN THE DISTRICT COURT :
IN AND FOR IDAHO COUNTY, STATE OF IDAHO

' Case No: O)j O@'@(j’ﬂ/7
AN ENDE D

COMPLAINT: DEMAND FOR
TRIAL BY JURY.

MIRIAM G. CARROLL,
Hc-11 Box 366
Kamiah, 1D 83536
208-935-7962

Plaintiff,

V.

)
)
g
)
MBNA AMERICA BANK, N.A )
c/o Wolpoff & Abramson, L.L.P. )
Two Irvington Centre )
702 King Farm Blvd. g
Rockville, MD 20850 )
1-800-830-2793 )

Defendant(s).

COMES NOW, Miriam G. Carroll, Plaintiff and for causes of actions against

Defendant(s) alleges as follows:

FIRST CAUSE OF ACTION — STATUTORY VIOi;LATlONS AND DAMAGES

1. That Plaintiff is a natural person and a resident in Kamiah, in the

County of Idaho, the State of Idaho.

Complaint Page 1of 7
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2. _That Defendant, MBNA America Bank, N.A., is a Corporation
_organized in the S_tate of Delaware with its principal business location at P.O.
Box 15026, Wilmington, DE 19850-5026.

3. That Plaintiff and Defendant entered into a consumer contract on
and about the 15™ of March, 1980.

4. That the contract provided for Plaintiff to obtain a revolving open-
ended account with Defendant. |

5. That the original contract was governed in part by the Truth .In
Lending Act. 15 USC section 1601 ef seq [TILA] by Plaintiff. |

6. That the original contract provided for Defendant(s) to respond to
any inquiry under TILA made by Plaintiff.

7. | That Plaintiff made an inquiry with Deféndant(s) on and about the
23rd of Decerﬁber, 2004 as to the inaccuracies on the monthly statement and
requested further fnformation and documentatioh.

8. :Tﬁat Defendant(s) received said inquiry on and about the 3™ of
January, 2005.

9. That Defendant(s) has a duty to comply with any inquiry under TILA
made by Plaintiff.

10. That more than ninety (90) days. has elapsed since the time
Defendani(s) received the billing incjuiry from Plaintiff.

1. That as of this date Defendant(s) has ignored, failed and/or
neglected Plaintiff's inquiry by failing to respond to the same. This act was willful

and knowing.

Complaint Page 2 of 7
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12. That by failing to respond Defeﬁdant is prohibited ‘under TILA to
proceed with any collection efforts.

13.  That by failing to respond Defendant violated 15 USC section 1666
et seq and 12 CFR section 226.13 ef seq. These acts were willful and knowing.

14. That Defendant’s wrongfully and negatively reported to the credit
reporting agencies thatw Plaintiff was delinquent on the confract. This act was
willful and knowing. |

15. That as a result of Defendant's wrongfully reporting the foregoi.ng to
the credit reporting agencies Defendant(s) violated 15 USC section 1666 ef seq
and 12 CFR section 226.1391‘ seq. This act was willful and knowing. |

16. That Defendant(s) ignored and disregarded the TILA provisions by
proceeding with collection efforts by filing a Claim with the National Arbitration
Forum (“Forum”). This act was willful and knowing. A true and correct copy of
the Claim is herewith attached and incorporated by reference as Exhibit *A.”

17. That by filing said Claim Defendant violated 15 USC section 1666
et seq and 12 CFR section 226.13 et seq. This act was willful and knowing.

18.. - That as a result of the foregoing Plaintiff is entitled to relief under
TILA. |

SECOND CAUSE OF ACTION — BREACH OF CONTRACT

19. That Plaintiff hereby incorporates paragraphs 1 through 18 herein

“and above by this reference.
20. That Plaintiff is not currently in possession of the original contract,

but will seek to obtain a copy thereof in discovery and/or will seek leave of court

Complaint Page 3 of 7
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to amend this complaint to incorporate a copy of said contract at thét time‘when a
copy can be ascertained. |

21. That if called to testify Plaintiff will testify that the original contract
between Plaintiff and Defendant did not contain any provision or clause to submit
any dispute arising out the agreement to arbitration.

22. That the original contract between Plaintiff and Defendant did not
contain any provision that would allow Defendant to change or add new terms to
the original agreement to include arbitration. -

‘23. That Plaintiff never received a copy of any change or addition of
new terms to the original agreement.

2;1. That Defendant filed a claim against Plaintiff in the Forum alleging
that an agreement exists containing provisions to arbitrate any dispute ariéing out
of the agreement.

25. Plaintiff filed a MOTION TO DISMISS ' FOR LACK OF
JURISDICTION; OBJECTION TO ARBITRATION with the Forum prohibiting the |
Forum to arbitrate the mattér absence any provision, éiause or contract
authorizing either Plaintiff or Defendant to submit a claim to arbitration.

26. Notwithstanding the foregoing, the arbitrator and the Forum entered
an award against Plaintiff and in favor of Defendant in the amount of Thirty
‘thousand two hundred forty one and 41/100 ($30,241.41) Dollars, as evidenced
by attached Award that is incorporated herein by this reference as Exhibit “B.”

- 27. Defendant(s) served upon Plaintiff a copy of the Award on and

about the 6™ of August, 2005.

Complaint Page 4 of 7
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28. That Defendant(s) obtained the Award illegally ‘and without
authority, using the Forum whereby breaching the original contract between
| Plaintiff and Defendant.

29. That the arbitrator exceéc_jed his authority to decide the matter and
llegally entered an Award against Plaintiff, absent jurisdiction when no
agreement existed between parties to arbitrate.

30.  That Plaintiff would be prejudiced and adversely affected if
Defendant is allowed to proceed with confirming fhe Award and a judgment is
entered against Plaintiff.

31. That Defendant had no right to force Plaintiff to arbitrate a claim
when no agreement existed to arbitrate between parties.

32. That Defendant had no right to obtain an Award against Plaintiff for

any amount sought.

THIRD CAUSE OF ACTION — VIOLATIONS OF RIGHTS |

33. That Plaintiff hereby incorporates paragraphs 1 through 32 heréin
and_above by this reference. o

34. That Plaintiff's Rights will be severely impaired if the Award is
enforced in a court of law and against Plaintiff. |

35. That the award and claim was filed and entered in violation of
Plaintiff's Right to Due Process under the Law.

36. That by filing said claim, -Def_endant(s) violated Plaintiff's Right to

use the courts as a means to resolve the dispute. This act was willful and

- knowing.

Complaint-Page 5 of 7
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37. That by filing the claim, Defendant attempted to violate Plaintiff's
Right to Due Process under the faw. This act was willful and knowing.

38. That by filing the claim, Defendant violated Plaintiff's Right to a trial
by jury. This act was willful and knowing.

39. That by filing the claim, Defendant violated the obligation of the
original contract, thus irhpairing the protection and security of obligation of
contract under the anstitution. This act was willful and knowing. |

40. ©  That all of Defendant(s)'s actions have impaired and adversely
affected Plaintiff, which is now entitied to immediate relief under the law.

FOURTH CAUSE OF ACTION - IMMEDIATE INJUNCTIVE RELIEF

41. That Plaintiff hereby incorporates paragraphs 1 through 40 herein

and above by this reference.

42. That Plaintiff has no other immediate remedy under the law except

to file this action.

43. That Plaintiff is entitled to immediate relief from the- arbitration
award.
44, That the award must be vacated immediately before further harm is

done {o Plaintiff.

PRAYER AND RELIEF
WHEREFORE, Plaintiff prays for judgment against Defendant(s) and each
of them, on each and every cause of action and count as follows:

1. For immediate retief from Arbitration Award;
-2, For $30,241.41;

Complaint Page 6 of 7
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3. For unliquidated dam'ages that may be ascertained by the court or

jury;

4. For punitive, gene'ral and special damages;

5.  For cost of this suit herein;

8.  For Violations of Rights;

7. For such other relief as the court deems proper and demanded
herein.

Date: _ (04 0Y 2 (105

Signed and respectfully submitted by:

Pz G Caeea U

Miriam G. Carroll, Plaintiff

Complaint Page 7 of 7 .
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- LEXRIBI) A

351 " NATIONAL ARBITRATION FORTM °
/ CLAIM

MEBNA America Bank, N.A.

cfo Wolpoff & Abramson, L.L.F. RE:

Anorneys in the Practice of Debt Collection  Forum File Number: FA0503000443990

Two Irvington Centre Claimant File Nunmiber: | 0135832603

702 King Farm Blvd, Account No.:  4313033111006016

Rockville, MD 20850 Card member Agreement Type:  AGMTO0
CLAIMANT,

Miriam G Carroll

He 11 Box 366

Kamiah ID 8§3536-9410

RESPONDENT(S),

For a Claim against Respondent(s), Claimant states:

1. By way of contract and use of the credit account at issue, Respondent(s) became bound by the terms of a credit agreement
(hereinafter the "Agreement”), which is attached herelo and incorporated herein by reference.

2. Respondent(s) is/are in default under the terms of the Agreement and is/are now indebied to Claimant in the amount of
$24730.31 , as reflected in the attached account summary, ptus interest of $290.50 as of the date of filing, and at

8.75%  thereafter.
3. Despite repeated demands for payment, Rcspondént(s) has/have not paid the amounts due.

4. Claimant requests an Award for the amouuts reflected in Paragraph 2, plus all arbitration fees incurred, Process of Service
fees and Atiomey Fees of $3709.54 | if allowed by law, equaling 13% of the outstanding principal balance.

5. The attached Agreement contains a Delaware choice of law provision and a provision for "reasonable” attorney fees.
Delaware Jaw specifically provides that an attorney fee may be awarded in ant amount up to 20% on an vopaid claim if
allowed by law. See, 10 Del. Code Sec. 3912 (Pleading & Practice).

6. The attached Agreement contains & mandatory artbitration provision under the Rules of the National Arbitration Forum
{("NAF").-
The undersigned counsel for Claimant asserts, under penalty of petjury, that the information contained in this Claim and

the supporting documents attached hereto are accurate based upon information provided by Claimant to the wndersigned counsel.

WOLPOFF & ABRAMSON, LL.P.
Attorneys in the Practice of Debt Collection

Goasic b, W@/M(WW

Jamie B. Vodoklys, Esq. Neal 1. Levitsky, Esq.
ADMITTED: (MD} ADMITTED: (D)
Coungel for the Claimant

By:

H Respondent or counsel wishes to contact Claimant, please call or write:
Paralegal Department

Wolpoff & Abramson, L.L.P.

Two Irvington Centre

702 King Farm Blvd., 5th Fleor

Rockville, MD 20850

1-800-830-2793

NARCM? INAF3 I03A L 4 ‘ NO CARD -

e
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NATIONAL
ARBITRATION
FORUM ,,
MBNA America Bank, N.A.
clo Wolpoff & Abramson, L.L.P.
Attorneys in the Practice of Debt Coliection
702 King Farm Bivd, Two Irvington Centre
Rockville, MD 20850-5775

CLAIMANT(s), ~ AWARD e e
. RE: MBNA America Bank N A, v Miriam G Carroil B

File Number: FA0503000443990
Claimant File Number: 43130331121006016

Miriam G Carroll

He 11 Box 366
Kamiah, ID 83536-9410

RESPONDENT(s).

The undersigned Arbitrator in this case FINDS:

That no known conflict of interest exists.

That on or before 03/17/2005 the Parties entered into an agreement providing that this matter shall be

resolved through binding arbitration in accordance with the Forum Code of Procedure.

That the Claimant has filed a Claim with the Forum and served it on the Respondent in accordance with Rule 6.
That the Respondent has filed a Response with the Forum and served it on the Clafmant.

That the matter has proceeded in accord with the applicable Forum Code of Procedure.

The Parties have had the opportunity to present all evidence and information to the Arbitrator.

That the Arbitrator has reviewed all evidence and information submitted in this case.

That the information and evidence submitted supports the issuance of an Award as stated.

3% I

%N oA W

Therefore, the Arbitrator ISSUES:
An Award in favor of the Claimant, for a total amount of $30,241.41.

Entered in the State of Idaho
ACKNOWLEDGEMENT AND CERTIFICATE

OF SERVICE
ko : This Award was duly entered and the Forum hereby
SN Moom certifies that a copy of this. Award was sent by first class
T _ mail postage prepam!/tﬁ ﬁx&i?%ﬁ’qs at-the above referenced

Arbitrator

addresses, or theu' ,R’epresent‘a(\ves\on this date.

Date: 08/03/2005

u b "T;" et.
'/”r o Duectm / \

‘f‘?ﬁs i‘i% ;
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@O - 35AHG GOUNTY DISTRIGT COURT
. » FILED

tgx AT ég» ). O'CLOCK p.M.

CDEC o1 2005

'ROSE E, GEHAING

JEFFREY M. WILSON, ISB No.1615
LISA B. RASMUSSEN, ISB No. 4931
'WILSON, McCOLL & RASMUSSEN
420 W. Washington

P.O. Box 1544

Boise, 1D 83701

Telephone: 208-345-9100

Facsimile: 208-384-0442

Attorneys for Defendant

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDARO

MIRIAM G. CARROLL, )

Plaintiff, ; Cv36747 |
vs. | ; ANSWER
MBNA AMERICA BANK, N.A., ;

Defendant, ;

COMES NOW the Defendant, MBNA America Bank, N.A., by and through its attorney of
record, Lisa B Rasmussen of the firm Wilson McColl & Rasmussen and answers the Complaint on
file herein as follows:

1. Defendant denies each and every allegation 6f the Comf)iaint not specifically admitted

herein.

2. Answering paragraph 1, 20, and 21, Defendant denies the allegations cdntained therein at

present for lack of knowledge, information or belief.

3. Answering.paragraph 2,3,7,8,10,11,13, 14, 15, 16, 17, 18, 22, 23, 2§, 28, 29, 30, 31,

32,34, 35, 36,37, 38,39, 40, 42, 43, and 44, Defendant denies the ailegations contained

therein.

ANSWER -1

¥y
R |



4. Answeriﬁg paragraph 4, Defendant admits that the account between the parties was a
credit card account.

5. Regarding paragraphs 5, 6, 9, 12 the allegations contained therein are legal conclusions
and therefore no response is necessary.

6. Anéweﬁng paragraph 24, Defendant admits the allegations contained therein.

7. Answering paragraph 26 and 27, the arbitration proceeding is still pending and therefore
Defendant cannot admit or deny the allegations contained in paragraphs 26 and 27.

WHEREFORE, Defendant prays that this Court: |

1. Dismiss Plaintiff's Complaint with prejudice;

2. Award Defendant its attorney’s fees and costs;.

3. Award such further relief as the Court deems aﬁprcpriate.

DATED thi¢ | ,Q_ day of December, 2005.

WILSON, McCOLL & RASMUSSEN

LISA B. RASMUSSEN
Attorney for Defendant

ANSWER -2



CERTIFICATE OF MAILING

I HEREBY CERTIFY that on the __/;({ day of December, 2005, I mailed a true and correct
copy of the foregoing ANSWER by regular United States mail with the correct postage affixed
thereon addressed to: - -

Miriam G. Carroll

HC-11 Box 366
Kamiah, ID 83536

By: f% f@?ﬂé& BN

Lisa B. Rasmussen

ANSWER -3

Frndee
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

MIRIAM G. CARROLL,

| )
DAVID F. CAPPS ) '
. )] Case No. CV 05-36747
Plaintiff, )
)
vS. ) MEMORANDUM DECISION
) AND ORDER
MBNA AMERICA BANK. )
)
Defendant )

This case comes before me on defendant MBNA America Bank’s (MBNA Ban)
motion for summary judgment regarding scparate claims by Miriam Carroll and David
Capps, residents of Kamiah who live together. The claims are substantially equivalent
and have been consolidéted. Ms. Carroll and Mr. Cai:ps are suing MBNA Bapk for
violations of certéin provisions of the federa) Truth in Lending Act related to'thc‘
resolution of credit caird.dis.putes, for breach of contract rights incldent to a credit card
agreement between them and MBNA Bank, and for viclations of their rights to due
process, their xight,-to access the courts, and their right to the sanctity of contract. They |
ask for damages and also for injunctive relief invalidating the arbitration.awards entered
in favor of MBNA Bank against each of them individually.

MBNA Bank has sued to confirm the arbitrétion award against Mrx. Capps. It
claims that both M. Cgrroll and Mr. Capps failed to pay their credit card debts as

required under their agreements. It further claims that the eredit card agreements

MEMORANDUM DECISION AND ORDER-1 0
‘ - o
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required binding arbitration in the evént of a dispute.. Ms. Catroll and M. Capps each
say there was no agreement to arbitrate. |
| FACTS

Both Mr. Capps and MBNA bank agree that a credit card agreeinent was forrﬁed '
between Mr. Capps and MBNA Bank in February of 1999. Ms. Carroll and the Bank
also agree that an agreement between them existed, although they do not a.gree as when it
‘was formed. MBNA Bank says the agreement was formed io April of nineteen-seventy-
seven, whereas Ms. Carroll says their agreement was formed in March of nineteen-
eigbty.

Subsequenﬂy, Ms. Carroll and Mr. Capps incurred debts under the agreement. In
December 2004, after recciﬁing a monthly statement from MBNA Bank, they mailed a
letter to MBNA Bank. The letters were equivalent in language, but because two different
éredit cards were at issue the amounts and statement dates referred to in the Jetters
differed. Ms. Carroll’s letter purported to place in dispute a liability in excess of twenty-
four thbusand dotlars, and Mr. Capps’ letter pﬁrported to place in dispute a liability m
excess of twenty-one thousand dollars. Each letter stated the following: |

I am writing regarding the above account. I believe that my most recent

statement , . . is inaccurate. . . . [ am disputing the above amount because I

believe that you failed to credit my account for prepaynents you agreed to

credit on the [December] statement . . . . Jt was my understﬁnding that |

when I entered into the agreemént with yoﬁ that you would accept my

signed note(s) or other similar instrmﬁent(s) as money, credit, or payment

for previous account trapsactions, and then reflect those credits in the

MEMORANDUM DECISION AND ORDER- 2
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{3
[December] statément .. .. They do not appear in the statement and [ am
wondering why. The amount of the credits on the pfépayments of money

o credit siecapte’d by you éhould be. the approximate amount that I list

aone. I am making this billing inquiry becauéc 1 am uncertain of all the

dates of the prepaid credits, chargas and also because there may be

additional credits that T am entitled to. Please provide me with a written

explanation why these credits are not showing. . .. I am requesting that

you provide me with an acknowledgement of this billing ertor and

complete a full investigation by sending me a written explanation report

related to the subject matter of this billing error. . . . T am also requesting

additional documentary evidence of indebtedness of the account charges,

which includes copies of the accovnt éharges and entries that made you

arrive at the recent balance shown on my statement, . . . 1am exercising

* my tight to withhold the disputed amount until you comply. . . .

Neither Ms. Cén-oll nor Mr. Capps received a rc;piy to their letter. In March 2005
they each wrote a follow-up letter to MBNA Bank, noting that they had received no -
response to their inquiry, and urging the bank to “comply with the resolution procedures
to avoid noncompliance.” Subssquently both Ms. Carroll and Mr. Capps noted that their |
credit reports with Experian had listed their accounts as closed by the creditor and
overdue. Each then wrote a letter to MBNA Bank, Mr. Capps in June and Ms, Carroll in
October, asking the Bank-to-obsew'e certain procedures for zé'solving billing disputes as
required by federal regulations. Fach asked the bank to amend the report to indicate that

the account balance was in dispute rather than overdue, o remove any reference to late

MEMORANDUM DECISION AND ORDER-3 2 ¢
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payments, and to report 2 balance on the account as of the day when the purported billing
dispute was initiated, less the late fees and interest accrued éince_that time.

- At some point MBNA Bank filed claims against bbth of them with the National
Arbitration Forum (NAF), requesting that the disputes be arbitrated. In April 2005 Ms.
Carroll wrote to the NAF and moved to dismiss the claim filed with them. {n_her motion
to dismiss Ms. Carroll asserted that the original agreement she had with MBNA Bank
involved no agreement to arbitrate, that she had received no notice of any amendment to
the agreement which added an arbitration clause and allowed her the opportunity to opt-
out, aﬁd that consequently there was no current agreement which gave the NAF autho;ity

- to arbitrate her dispute with the bapk. In July 2005 Mr. Capps sent an equivalent letter.
In each case the NAF acknowledged receipt of the moﬁdn to dismiss and
requested the submission of evidence from the parties to the dispute. On August 3, 2005

| the NAF issued a decision in regards to the claim against Ms, Carroll. The NAF

arbitrator found that there was a valid arbitration agreement between the parties granting
it authqrify to resolve the dispute. The arbitrator further found that the information and
evidente submitted jo the case supported the issuance of -an award to MBNA Bank in the
amount of thirty thousand two hundred and forty-one dollars and forty-one cents. On
September 30, 2005 a different arbitrator made similar findings in the claim against Mr.
Capps and issized an award in the amount of twenty-cight thousand one hundred fifty-six
dollars and forty-nine cents in thi favor of MBNA Bank

Cn September 30, 2005 Ms. Carroll filed a complaint in Idaho County. In her
fixst cause of action Ms.‘ Carroll claimed that MBNA Bank bad violated federal law when

it failed to follow the procedures required by the Truth in Lending Act to resolve the

MEMORANDUM DECISION AND ORDER-4 3
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billing diépute raised by her lefter of December 2004. A se'conﬁ ca;use of action alleged
that her contract ﬁghts under her cz;edit card agreement were breached when the Bank‘
moved to arbiixate.its claim against her, asseﬁing that there was po valid agreement fo
arbitrate disputes, The third cause of action alleged that the arbitration claim and award
had “impair[ed] the protection and security of obligation of contract under the
Constitution” and had also violated her rights to due process, het right of access to the
courts, and her right to trial by jury. A fourth cause of action asked for immediate
injunctive relief invalidating the arbitration award. On Novémber 3,2005 M. Capps
filed an equivalent complaint againsf MBNA Bm}k alleging the same causes of action a;1d
feqﬁesﬁng the same relief.

- On January 17, 2006 MBNA Bank filed a request to confirm its arbitration award
against Mr. Capps. The request was incorrectly filed in Lcwi$ County and was
subsequently trapsferred to Idaho County. On March 29, 2006 MBNA Bank moved for -
summary judgment in its favor regarding the complaints filed by both Ms. Carroll and
M. Capps. Oo May 11, 2006 I consolidated the cases. -

STANDARD OF REVIEW
Summary judgment is or;ly appropriate if the pleadings, depositions, admz'ssidns,
affidavits, and discovery documents on file with the court, read in a light most favorable
to the non-moving party, demonstrate that there is no m‘atérial issue of fact and that the
moving party is entitled fo a judgment as a matter of law. McColm-Traska v. Baker, 139
Idaho 948, 950-51 (2004); Thomson v. City of Lewiston, 137 Idaho 473, 476 (2002);

LR.C.P. 56(c). Allallegations of fact in the record and all inferences from the record ate

MEMORANDUM DECISION AND ORDER- 5
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constried in the light most favorable to the non-moving party. City of Kellogs v. Mission
MOuntainIntérests Lid.,, Co., 135 Idaho 239, 243 (2000).

Summary judgment is improper when a conﬂict in affidavits respecting issues of
material fact exists or when the relevant pleadings, depositions and affidavits raise any |
question of éredibility of witnesses. Gn the other hand, a mere scintilla of evidence will
not create a genuine issue of material fact_ sufficient to preclude summary judgment,

Wait v Leavell Cattle, Inc., 136 Idaho 792, 798 (2002)(citations omitted).

The initial burden of proving the absence of material facts is upon the movmg
party. Where the moving party has supported its motion, however, the non-moving party
"may not rest upon the mere allegations ot denials of his pleadings, but the party’s

" response, by affidavits or as otherwise provided in this rule, must set férth specific facts
showing that therc is a genuine issue for trial.” I.R.C.P. 56(3), Thompsan 137 Idaho at’
476; Doe v Durtscht, 110 Tdaho 466, 469 (1986).

DISCUSSION
The Arbitration Clause

This outcoxhe of this litigation depends in part of the terms and validity of the
contract between MBNA Bank and its cardholders Ms. Carroll and Mr. Capps. A crucial
issue is whether or not a valid, enforceable arbitration clause was contained in the |
agreement between the parties at the time the disputes arose. The #fﬁdavits of Ms. |
Carroll and Mr. Capps state that there was no agreement to zigréem.en; and that they were
unaware of axiy attempt by MBNA Bank to émend their original credit card agreement to

obtain one. Gregory Canapp, a Senjor Personal Banking Officer at MBNA Bank, states

MEMORANDUM DECISION AND ORDER.§ 00
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that therc was an agreement and purports to attach a copy of tiw current operative
agreement and copies of monthly Staterents. |

No such documents are attached, a fact noted by Ms. Carroll and Mr. Capps in
their briefs in opposition to the motion for summary judgment. MBNA Bank has taken
no steps to remedy this situation. As a result I am left only with the parties averments as
to whether an arbitration agreement govemed their dispute. Summary judgment on the
arbitration agreement dispute is not possible on such a record. -

Yiolation of the Federal Credit Billiﬁg Act

The issue of whether or not MBNA Bank violated federal law, however, requires
more discussion. Both Ms. Carroll and Mr. Capps claim that MBNA Bank has violated
relevant provisions of the Truth in Lending Act. Specifically they claim that the bank
failed to follow the procedures required by law when a consumer ra-is'es a billing dispute
regarding an open-ended revolving credit agreement. They each claim that their letter of
December 2004 raised such a dispute. MBNA Bank acknowledges receiving the letiers
but denies that the letters raised a billing dispute. It therefore claixhs it was not required

; to follow the procedures cited by Ms. Carroll and Mr. Capps. |

The Truth in Lending Act (TILA), originally eﬁ acted in 1968, was the first federal
consumer protection law. Kwrz v. Chase Manﬁattan Bank, 273 F.Supp.2d 474, 477 (8.D.
N.Y. 2003); see 15 U.S.C.§ 160f ef seg. The overall purpose of TILA is to “agsure a
meaningful disclo stmrg of credit terms so that the consumer will be able to compare more

- readily the ﬁaﬁbus credit tetms available to him and avoid the uninformed use 61" credit,

and to protect the consuruer agéiust inaccurate and unfair credit billing and credit card

practices.” 15 U.8.C. 1601(a); Citibanfk(South Dakota) N.A. v. Mincks, 135 S.W.3d 545,

~ MEMORANDUM DECISION AND ORDER-7 ¢ ¢
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552-53 (Mo. App. 5.D. 2004). As a remedial act TILA must be strictly construed against
creditors and liberally construed in favor of consumers. Kurz, 273 F .S‘upp.zd ét A77,
Mincks, 135 S.W.3d at 553. |

Congress also sought to fotce creditors to be more responsive to their customers
by displaying relevant information clearly and by responding promptljr to complaints
regar'd'ing billing errors. Kurz, 273 F.Supp.2d at 477. To advance this purpose Congress
enacted the Fair Credit Bi!ling Act, which added a number of provisions to TILA and set
forth the required procedure to be followed if the obligor wishes to query a bill in
connection with an extension of cénsumer credit, 88 Stat. 1512; 15 U.8.C. § 1666(a);
American Express Co. v. Koerner, 452 U.S. 233, 234-35 (1981); Kurz, 273 F.Supp.2d at
477.

I{ the debtor believes that the statement contains a billing error, he then may send
the creditor a written notice setting forth that belief, indicating the amount of the error
and the reasons for his belief that it is an error. Koerner, 452 U.S. at 235-36. More
precisely, the statutory‘llanguage requires that the notice: “(1) set[] forth or otherwise
enable[] the creditor to identify the name and account number (if any) of tﬁe obligor, (2)
indicate[] the obligor's belief that the statemént contzins a billing crror and the amount of
such billing error, and (3) set[] forth the reasons for the obligor's belief (to the extent
applicable) that the statcment contains a billing error. . . 15. U.S.C. § 1666(a); see also
I2C.FR. § 226.13(17).;

If the creditor receives this notice within 60 days of transmitting the statement of
account, two obligations are imposed. Within 30 days, it must send a written

acknowledgrent that it has received the notice. And, within 90 days or two complete

MEMORANDUM DECISION AND ORDER-§ & ¢
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billing cycles, whichever is shorter, the creditbr.must investigate thé matter and cither
make appropriate corrections in the obligor's account or send a written explanation of its
belief that the original statement sent to the obligor was correct. The creditor must send
its explanation before making any attempt to coliect the disputed amount. Koerner, 452‘
U.S. at 235-37.

Alfter compiying withi these provisions in regards to an alleged biliing error; 4
creditor has no further reéponsibiiity under section 1666 if the obligor continues to ﬁxakc
substantially the same allegation with respect to such error. 15 U.S.C. § 1666(a);
Koerner, 452 U.S. at 237. But a creditor that fails to comply with the section forfeits its

| right to collect the first fifty dollars of the disputed amount including finance charges, 15
U.S.C. § 1666(e); Koerner, 452U S, at 237;' Furthermore, pursuant to regulations issued
by the Federal Reserve Board and known as Regulation Z, a creditor may not xestrict or
lclose an account due to a failure to pay a disputed amount until its written explanation
has been sent. 15 U.S.C. 1666(d); Koerner, 452 1.8, at 237; 12 C.FR. § 226.13(dj(1 ).
The consumer necd not pay the amount during this period, the creditor may not threaten
directly or indirectly to make a bad credit report due to the failure {o pay, and the amount
in dispute “may not be reported as delinquent to any third party” until the creditor hes
fuiﬁilad its staﬁxtory obligations and has givén the consumer at ieastrten days to pay any
amount determined to be owed. 15 U.8.C. 6 1666a(a); Bernstein v, Saks Fifth Avenue &
Co., 208 F.Sup_p.zé 765, 773 (E.D. Mich. 2002); 12 C.ER. § 226.13(d)(2).

As Congress intended these protections to apply to alleged “billing errors”, it

statutorily deﬁﬁed what a billing error is. A billing error is any of the following:

MEMORANDUM DECISION AND ORDER-9  « ¢
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1) A reflection on a statement of an extensiorn of credit which was not
made to thé obllig-or 6r, if made, was noi in the amount reflected on such
statement.
(2) A reflection on a statement of an extension of credit for which the
obligor requests additional clarification including documentary evidcﬁce
thereof,
| (3) A reflection on a statement of goods or services not accepted by the
obligor or his ‘designcc or not delivered to the obligor or his designee in
accordance with the agreement made at the time of a transaction.
(4) The creditor's failure to reflect properly on a statement a payment
- made by the obligor or a credit issued to f,he obligor.
(5) A computation error or similar error of an accounting nature of the
creditor on a statement.
(6) Failure to transmit the statement required under section 1637(b) of this
title to the last address.of the obligor which has been disclosed to the
creditor, unless that address was furnished less than twenty days before the
- end of the billing cycle for which the statement is re_quired.
(7) Any other error described in Tegulations of the Board.
13 U.S.C. § 1666(b); see also 12 CFR § 226.13(a).
MBNA Bank acknowledged in its response to Request for Admission No.1 that it

received the letters forwarded by Ms. Carrol and Mr. Capps in early January.’ Thisis .

' Ms. Carroll and Mr. Capps submitted the same interrogatories, requests for admission,
and requests for production of documents, and the Bank responded the same way to their
separate submissions. :

- MEMORANDUM DECISION AND ORDER- 10 4
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within the sixty day.period required by' 15 U.8.C. § 16666 for credit card obligors who
wish to inquire 2s to an alleged billing error and trigger the prﬁccdures required by the
Fair Crédit Billing Act.. It is undisputed that the Bank never responded to the letters — the
Bank admits in its response to Request for Admission No. 2 that it never conducted an
investigation, Further, it is undisputed thet the Bank engaged in subsequent attempts to
collect by filing an arbitration claim and in at Jeast M. Capp’s case by filing a request for
confirmation of the arbitration award. The Bank also listed the two accounts as closed or
restricted and reported them as overduc to a credit bureau. The Bank admits in its
response to Requests for-Admission Nos. 6 and 7 that it made an adverse credit report to
Experian regarding Ms. Carroll and Mr. Capps and that it did not identify the accdunts as
being in dispute.
The issue presented is whether the letters comprised valid billing error notices. If
they did not the Bank’s subsequent actions were privileged. If they did the Bank has

violated the mandates of 15 U.S.C § 1666 and the agency regulations which implement

it

MBNA Baﬁk contends that a billing dispute must relate to a specific payment or
extension of credit and it further contends that Ms. Cerroll and Mr. Capps have failed to
'speciﬁcally identify the payment they are referencing in their letters to the Bank It cites
Griesz v. Hosuehald Bank in support of its position. § F.Supp.2d 1031 (N.DD. 1IL. 1998),

The Bank says that the Fair Credit Billing Act was designed to rectify errors in billing

2 Courts must give deference 1o agency intexpretations of TILA aud its implementing
regulations. Anderson Bros. Ford v. Valencia, 452 U.S. 205, 219 (1981). Federal
Reserve Board staff opinions construing the statute and Regulation Z must be deferred to
unless “demonstrably irrational.” Ford Mator Credit v. leho!lm, 444 1J.8. 555, 565

(1980)

" MEMORANDUM DECISION AND ORDER- 11 K4 @
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stafenients such as misstated charges or caleulations in bills. It. contends that the letters
here have failed to do so. In its opinion, the letters amount o a specious invocation of the
universally discredited “money lent” theory ‘of credit, in which a debtor may repay in
kind a creditor who has made an extension of credit, By paying for an cxtension of credit
with a promissory note, the debtor pays the creditor wiﬁl credit anc'i‘thus any extension of
debt is retired. The Bank cites authority for the proposition that é dehtor cannot use
provisions of the Truth in Lending Act an “instrument of harassment and oppression™
against the lending industry. It asks me to recoghize these letters for what the Bank
contends they really are: {llegitimate attempts to frustrate creditors in their attempts to
collect debts legally owed.

Both Mr. Carroll and Mr. Capps deny that their letters rely on the “money lent”
theory. But their representations shed no further light on what the letters actually niéan. :
‘The letters do in fact make reference to the understanding of Ms. Carroll and Mr. Capps
that the Bank had agree to acoept the “signed note(s) or other simiilar instrument(s) as
money, credit, or payment for previous account transactiahs.” .But the letters cite no
specific payment made, nor the time frame in which any payment or promise of payment
was maﬁe. Nor do they dispute any charge or extension of credit directly. It is difficult
to see what the Jetter is referring to if it is not refe;rring to an alleged repayment of credii'
in kind.

But the Bank undercuts jts own position with its responses to the requests for
admission, In its response to Request for Admission No. 2 it admits that the letter
contained a reference to the sender’s name and account numbe_r. Request for Admission

‘No. 3 then asked the Bank to admit that “the letter indicated that [sic] the plaintif{s belief

MEMORANDUM DECISION AND ORDER- 12 4 4
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that a billing ceror exists, the type of ertcr, the staternent date aﬁd the amount of the
error.” MBNA Bank's resbonse to this request was not to admit or deny but rather to
oﬁine that “the letter speaks for itself.”

Under Idaho Rule of Civil Procedure 36(a), a matter te which a request for
admission is directed “is admitted unless, within 15 days after service of the request, . . |
the party . .. serves . . .a written answer or objection addressed to the matter. ... If
objection is made, the reasons therefore shall be stated. The answer shall specifically
deny the matter or set forth in detail the reasons why the answering party cannot
truthfully admit or deny the matter. A denial shall fairly meet the substance of the
requested admission. . . ” |

' The Bank neither admitted, denied, or objected to the request for admission even
though it was a legitimat;a request entitled to 2 response. It clearly comprised a “request
that relate[ed] to statements or opinions of fact or of the application of law to fat_:t”'
I.C.R.P. 36(a). Rule 36 will allow requests as to a broad range of mattérs, inchiding
opinions, conclusions, and ultimate facts as well as applications of law to fact. Ruge v.
Posey, 114 Jdaho 890, 891 n I (2003)(noting that even a request to admit negligence,
fault, or liability may be permissible in certain circumstances), This request addressed the
presence or absence jn the letter of relevant facté which could establish whether the letter
met the statutory requirements for raising a valid billing dispute under 15 U.S.C. § 1666.
The requcst:was entitled to a response.

Bag:ause a failure to deny or c.)bjéct amounts to admission, the request is deemed
admitted. With the Idaho rule, as with the comparable federal rule, any matter admitted,

whether admitted affirmatively or by default, is conclusively established. Quiriﬂg_ﬁ,

MEMORANDUM DECISION AND ORDER- 13 § 9
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Quiring, 130 1daho 560, 564 (1997)(citing American Auto, Ass'nv. AAA Legal Clinic,
930 F.2d 1117, 1119 (5th Cir. 1991)(‘[a]ny mattex admitted- is conclusively established™);
see also Aseq, Inc. v. Southern Pacific Transp. Co., 669 F.2d4 1242, 1245 (9th Cir. 1982) -
(“it is undisputed that failurc to answer or object to a proper request for admission is itself
an adrpission™). |

The Bank has not moved to withdraw its admission, which acknowledges that the

| statutory clements of a valid billing dispute were contained in the letter. In light of such
an admission, MBNA bank has not explained how it can be entitled to summary
judgment in its favor, especially when I must construe the statute strictly against the
cteditor and Jiberally in favor of the consumer. Viewing the evi de;m‘c inthe li ght most
favorable to the non-moving party, it would appear that the Bank has failed to establish
its right to a grant of summary judgmcﬁt in its favor.

Of course the Bank in its Response to Admission No. 1 manages' to deny the that
the letter constituted a valid billing notice, thus contradicting the default admission made
later by its response to Request for Admission No. 3. In point of fact, the Bank appears
to want to have it both ways. It did not want to overtly deny thé request and then be
forced to explain why there was no genuine issue qf material fact in dispute. Then it
might not enjoy success with its motion for summary jﬁdgmént. Nor did it want to admit
the request directly and ap;ﬁear to concéde the case or e:;cplain why it was still entitled to
judgment as & matter of law. But the purpose of requests for admission is precisely to

narrow the jssues so that litigation may be more narrowly defined and then resolved on

the merits.

33
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. MBNA Bank does not have the option to igoore the requirements and purposes of

the Idaho Rules of Civil Procedure in order to prevail on a motion for summary
judgment, I am disappointed that it thinks that it can,

Where | “determine[] that an answer does not cemply'” with Rule 36, I “may order
either that the matter is admitted or that an amended answer be served.” L.C.R.P. 36(&).. I
conclude that‘ an amended answer is required.

| ORDER

MBNAlAmarica Bank’s motion for summary judgment as to the claim By Ms.
Ca{roll is DENIED, Tts motion for summary judgment on the claim by Mr. Capps is also
DENIED. The Bank will promptly amend its response to both Ms. Carroll and Mr.
Capps’ Request for Admmsmn Number 3 s0 as to comply with the requirements of Idaho
Rule of Civil Procedure 36.

Itis so ordéred thisg_f_[ day of May, 2006.

John H, Bradbury
District Judge

CERTIFICATE OF MAILING

I hereb certify that a true copy of the foregoing ORDFR was mazlcd pmtage :
prepaid, this day of May, 2006, to the following:
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MBNA America Bank

/o Wilson, McColl & Rasmussen
P.O.Box 1544

Boise, ID 83701

David Capps
HC-11 Box 360
Kamiah, 1D 83536
Miriam Cartoll

HC-11 Box 366
Kamiah, ID 83536

ROSE E. GEHRING, Court Clerk

| by:qu\(Mrﬁ/( i QJﬂ A6

Deputy Cletk &

+
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Miriam G. Carroll o - JUN 28 2006

&
HC-11 Box 366 &3« ROSE E. GEHRING
Kamiah, 1D 83536 : < CLERK OF DISTHICT COURT
208-935-7962 DEPUTY
Plaintiff, in propria persona :

IN THE DISTRICT COURT OF TH"E SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

MBNA AMERICA BANK, N.A,,

Plaintiff, Case No. CV-06-37320
AFFIDAVIT IN SUPPORT
OF BRIEF IN SUPPORT OF
OPPOSITION TO
CONFIRMATION OF
AWARD LETTER

VS.
MIRIAM G. CARROLL,

Defendant,

v’ ;5 ’ . . . - ™ PR

STATE OF IDAHO )
) ss:
County of idaho )
I, MIRIAM G. CARROLL, being first duly sworn upon oath deposes and
says:
1. lamthe Defenda_nt in the above matter. 1 make this Affidavit in support of

" my Brief in Support of Opposition to Confirmation of Award Letter. | make

this Affidavit based upon my personal knowledge.

AFFIDAVIT IN SUPPORT OF BRIEF IN SUPPORT OF OPPOSITION TO
CONFIRMATION OF AWARD LETTER. Pg1 of 3.
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L

. That on or about the 15" day of March, 1980, | entered into a consumer
contract with the defendant, MBNA America Bank, N.A. (hereinafter
referred to as “MBNA”) for the purpose of securing an open-ended
revolving credit card account number 4313-0331-1100-6016.

3. That the original agreement between mysel'f and MBNA did not contain an

agreement to arbitrate disputes.

4. That | have not been aware of any attempt from MBNA to alter the

agreement to include an arbitration clause.

5. That | have never agreed to arbitrate any dispute with MBNA.

Dated this _*] _ day of June, 2006.

U RPN C - Careo k\ Subscribed and sworn before me

Miriam G. Carroli this 27}  dayof June, 2006

Notary Public, Staty dffdaho
Residing in _ 1_Q Mo County

B i .
*‘%"“‘"‘YW’@ My CommissTn expires on
-,
‘ WOTAR, 4 2 & l\\ 1)

AFFIDAVIT IN SUPPORT OF BRIEF IN SUPPORT OF OPPOSITION TO
CONFIRMATION OF AWARD LETTER. Pg2 of 3.

B



CERTIFCATE OF MAILING

| HEREBY CERTIFY that on the "1 day of June, 2008, | mailed a true
and correct copy of the foregoing AFFIDAVIT IN SUPPORT OF BRIEF IN
SUPPORT OF OPPOSITION TO CONFIRMATION OF AWARD LETTER to the
attorney for the Plaintiff by Certified Mail #7003 0500 0005 3304 9348, with
correct postage affixed thereon addressed to:

William L. Bishop, Jr.

Bishop, White & Marshall, P. S.
P.O. Box 2186

Seattle, WA 98111-285 2./ B6
720 Olive Way, Suite 1301
Seattle, WA 98101

bd e @ Carenl

Miriam G. Carroli

AFFIDAVIT IN SUPPORT OF BRIEF IN SUPPORT OF OPPOSITION TO
CONFIRMATION OF AWARD LETTER. P%3g)f 3.
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Miriam G. Carroll

HC-11 Box 366 JUN 28 2008

Kamiah, ID 83536 - Qo ROSEE GErRNG

208-935-7962 f%;g} ' ISTRICT COyRT
Ly A_ADEPUT:

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

MBNA AMERICA BANK, N.A.,
Case No. CV-06-37320

Plaintiff,
BRIEF IN SUPPORT OF
OPPOSITION TO
CONFIRMATION OF
AWARD LETTER

VS,
MIRIAM G. CARROLL,

Defendant,

"o
f R L RS S N L S e

‘ INTRODUCTION
MBNA America Bank, N.A. (hereinafter referred to as ‘;‘MBNA”) claims to
have amended the credit card agreement with the Defendant, Miriam G. Carroll
- (hereinafter referred to as “Carroll”) in or arouna the month of January of the year
2000. Carroll has not agreed to arbitrate this dispute, or any dispute with MBNA.
MBNA claims that the amendment to the credit card agreement was made .
uni!ateraily, and that it has the authority to do so. This brief challenges the

contention that MBNA has a right to unilaterally modify the credit card agreement

BRIEF IN SUPPORT OF OPPOSIT?ON T0 CONFIRMATION OF AWARD
LETTER. Pg 1 of 16. _ 24
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and demonstrates that Carroll's agreement was necessary to modify the credit
card agreement and MBNA has no evidence that her agreement was obtained.
The alleged modification of the credit card agreement to include arbitration was

not properly formed and is ineffective and unenforceable.

o
ARGUMENT
~ There are two (2) arguments that MBNA uses to justify its alleged
authority to unilaterally amend the credit card agreement.
1 That in the original credit card agreement, the card holder agrees to -
abide by all future rules and amendments, and,
2 That MBNA is authorized by Delaware statute Title 5 § 952 to

amend the credit card agreement to include arbits_"ation.

While MBNA has not supplied a copy of the original agreement in support
of its argument, it has supplied the alleged current credit card agreement. That
agreement is titled: Credit Card Agreement Additiohaf Terms and Conditions —

Selected Sections. That alleged agreement states:

“We May Suspend or Close Your Account. We may suspend or close
your account or otherwise terminate your right to use your account. We may do
this at any time and for any reason. Your obligations under this Agreement
continue even after we have done this. You must destroy all cards, access
checks, and other credit devices on the account when we request that you do

»

S0.

The alleged agreement also states:

BRIEF IN SUPPORT OF OPPOSITION TO CONFIRMATION OF AWARD
LETTER. Pg 2 of 16.



“You May Close Your Account. You may close your account by
notifying us in writing or by telephone and destroying all cards, access checks,
and other credit devices on the account. Your obligations under this Agreement
continue even after you have done this.”

The definition of an illusory contract is when one party to the contract can
cancel the contract at any time, without notice, and the other party cannot. It is
clear from the above sections of the Credit Card Agreement that MBNA claims
the right to close the account at any time and for any reason, thus canceling its
obligations and in effect, the contract, without notice. The card holder, however,
must give notice and the card holder’s obligations continue, where MBNA's
obligations do not. In addition, the alleged Agreement also states:

“We May Amend This Agreement. We may amend this agreement at
any time. We may amend it by adding, deleting, or changing provisions of this
Agreement. When we amend this Agreement, we will comply with the applicable
notice requirements of federal and Delaware law that are in effect at that time. If
an amendment gives you the opportunity to reject the change, and if you reject
the change in the manner provided in such amendment, we may terminate your
right to receive credit and may ask you to return all credit devices as a condition
of your rejection. The amended Agreement (including any higher-rate or other
higher charges or fees) will apply to the total outstanding balance, inciuding the
balance existing before the amendment became effective. We may replace your
card with another card at any time.”

MBNA claims the right to amend the alleged Agreement, but stops short of
claiming a unilateral right to amend. If MBNA can cancel its obligations, and thus
the contract without notice, and can unilaterally amend the contract, then it is
clearly an illusory contract and as such is totally unenforceable.

MBNA states that, “When we amend this Agreement, we will comply with the

appiicable notice requirements of federal and Delaware law.” This brings us to

the second argument; Delaware statute Title 5 § 952. Delaware Statute Title 5 §

BRIEF IN SUPPORT OF OPPOSITION TO CONFIRMATION OF AWARD
LETTER. Pg 3 of 16.



952 is in four subsections, (a) through (d). Subsection (d) applies to “other than
an individual borrowef” and does not apply in this case. Subsection (c) applies to
decreases or increases in the number or amount of installment payments, small
increases (less than % of 1 percent per annum, variable and fixed rate changes
to periodic interest rates, formulas, and methods of determining the outstanding
unpaid balance; none of which is germane to this case. What remains, and is
germane, is subsection (a) and (b). In order to more clearly understand

- subsection (a), we will examine subsection (b) first.

Subsection (b) appears in five sub-subsections, (1) through (5). Sub-
subsections (1) through (3) deal specifically with “an amendment that increases
the rate or rates of periodic interest charged by a bank to a borrower under § 943
or § 944 of this title.” Section 943 deals specifically with periodic interest, and §
944 deals specifically with variable rates of interest. Subsection (b) with sub-

. subsections (1), through (5) is provided as follows:

(b)(1) if an amendment increases the rate or rates of periodic interest
charged by a bank to a borrower under § 943 or § 944 of this title, the bank
shall mail or deliver to the borrower, at least 15 days before the effective date
of the amendment, a clear and conspicuous written notice that shall describe
the amendment and shall also set forth the effective date thereof and any
applicable information required to be disclosed pursuant to the following
provisions of this section.

(2) Any amendment that increases the rate of perrodlc interest charged by a
bank to a borrower under § 943 or § 944 of this title may become effective as
to a particular borrower if the borrower does not, within 15 days of the earlier
of the mailing or delivery of the written notice of the amendment (or such
longer period as may be established by the bank), furhish written notice to the
bank that the borrower does not agree to accept such amendment. The
notice from the bank shall set forth the address to which a borrower may send
notice of the borrower’s election not to accept the amendment and shall
inciude a statement that, absent the furnishing of notice to the bank of
‘nonacceptance within the referenced 15 day (or longer) time period, the
amendment will become effective and apply to such borrower. As a condition

BRIEF IN SUPPORT OF OPPOS!TION TO CONFIRMATION OF AWARD

LETTER. Pg 4 of 16.
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to the effectiveness of any notice that a borrower does not accept such
amendment, the bank may require the borrower to return to it all credit
devices. If, after 15 days from the mailing or delivery by the bank of a notice
of an amendment (or such longer period as may have been established by
the bank as referenced above), a borrower uses a plan by making a purchase
or obtaining a loan, notwithstanding that the borrower has prior to such use
furnished the bank notice that the borrower does not accept an amendment,
the amendment may be deemed by the bank to have been accepted and may
become effective as to the borrower as of the date that such amendment
would have become effective but for the furnishing of notice by the borrower
(or as of any later date selected by the bank).

(3) Any amendment that increases the rate or rates of periodic interest
charged by a bank to a borrower under § 943 or § 944 of this title may, in lieu
of the procedure referenced in paragraph (2) of this subsection, become
effective as to a particular borrower if the borrower uses the plan after a date
specified in the written notice of the amendment that is at least 15 days after
the mailing or delivery of the notice (but that need not be the date the
amendment becomes effective) by making a purchase or obtaining a loan;
provided, that the notice from the bank includes a statement that the
described usage after the referenced date will constitute the borrower's
acceptance of the amendment.

(4) Any borrower who furnishes timely notice electmg not to accept an
amendment in accordance with the procedures referenced in paragraph (2) of
this subsection and who does not subsequently use the plan, or who fails fo
use such borrower’s plan as referenced in paragraph (3} of this subsection,
shall be permitted to pay the outstanding unpaid indebtedness in such
borrower’s account under the plan in accordance with the rate or rates of
periodic inferest charged by a bank to a borrower under § 943 or § 944 of this
title without giving effect to the amendment; provided however, that the bank
may convert the borrower’s account to a closed end credit account as
governed by subchapter |l of this chapter, on credit terms substantially
similar to those set forth in the then-existing agreement governing the
borrower’s plan.

(5) Notwithstanding the other provisions of this subsectlon no notice required
by this subsection of an amendment of an agreement governing a revolving
credit plan shall be required, and any amendment may become effective as of
any date agreed upon between a bank and a borrower, with respect to any
amendment that is agreed upon between the bank and the borrower, either
orally or in writing. (End of statutory quote).

Subsection (b) very carefully provides for the amendment of an agreement

that increases the rate or rates of periodic interest charged by a bank to a

borrower. The borrower is given proper notice, and is given the opportunity to

BRIEF IN SUPPORT OF OPPOSITION TO CONFERMATEON OF AWARD
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accept, or reject fhe améhdment, either expressly or by action conéistent with
recognition of the amendment. The proscribed process is consistent.with a
unilateral -modiﬁcaltion of previously settled terms, modified as agreed in the
confract. These are terms entirely consistent with the common Eéw of contracts
(Restatement (second) of Contracts). Please take notice that everyfhiﬁg
discussed so far specifically deals with increases in the rate or rates of periodic
interest, clearly established as a term in the original contract between the bank
and the borrower. Every condition is clearly identified as applying to subsection
(b), § 943 or § 944. No mention in subsection (b} is made of anything applying to
subsection {a). Sub-subsection (5) is noteworthy in that it states;

“no notice required by this subsection of an amendment of an agreement
governing a revolving credit plan shall be required” when the amendment “is
agreed upon between the bank and the borrower, either orally or in writing.”

This reaffirms the common law of contracts (Restatement (second) of

Contracts) is recognized as being in force.
We now turn our attention to subsection (a), which is provided as follows:

(a) Unless the agreement governing a revolving credit plan otherwise
provides, a bank may at any time and from time to time amend such
agreement in any respect, whether or not the amendment or the subject of
the amendment was originally contemplated or addressed by the parties
or is integral to the relationship between the parties. Without limiting the
foregoing, such amendment may change terms by the addition of new
terms or by the deletion or modification of existing terms, whether relating
to plan benefits or features, the rate or rates of periodic interest, the
manner of calculating periodic interest or outstanding unpaid
‘indebtedness, variable schedules or formulas, interest charges, fees,
collateral requirements, methods for obtaining or repaying extensions of
credit, attorney’s fees, plan termination, the manner for amending the
terms of the agreement, arbitration or other alternative dispute resolution
mechanisms, or other matters of any kind whatsoever. Unless the
agreement governing a revolving credit plan otherwise expressly provides,
any amendment may, on and after the date upon which it becomes

BRIEF IN SUPPORT OF OPPOSiTION TO CONF!RMATION OF AWARD
LETTER. Pg6 of 16.
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effective as to a particular borrower, apply to all then outstanding unpaid.
indebtedness in the borrower’s account under the plan, including any such
indebtedness that arose prior to the effective date of the amendment. An
agreement governing a revolving credit plan may be amended pursuant to
this section regardless of whether the plan is active or inactive or whether
additional borrowings are available thereunder. Any amendment that
does not increase the rate or rates of periodic interest charged by a bank
to a borrower under § 943 or § 944 of this title may become effective as
determined by the bank, subject to compliance by the bank with any
applicable notice requirements under the Truth in Lending Act (15 U.S.C.
§§ 1601 et seq.), and the regulations promulgated thereunder, as in effect
from time to time. Any notice of an amendment sent by the bank may be
included in the same envelope with a periodic statement or as part of the
periodic statement or in other materials sent to the borrower. (End of

statutory quote).

In subsection (a), the careful attention to recognition of the amendment and
the procedures for re_jecting or acceptihg the amendment so clearly spelled but.in
subsection (b), is absent. The only provision specified is that a notice may be
sent in the same envelope with the periodic statements. There is nothing in sub-
’section (a) authorizing a unilateral amendment. Section 952(a) of the Delaware
statute is a restatement of the commion law of contracts. The parties héve the
ability to amend any confract or agreerhent in any respect, including the addition
of new terms, nof originally contemplated by the parties. The statute confirms. '
the common law of contracts, and is not a statute in abrogation of the common
law. Parties have the power to amend their contract under the same power of
contract formation, and under the same constraints of contract formation.

In Mandril v. Kasishke, 620 S.W.2d 238, the court held;

[8] “To modify contract, new or modifying agreement must possess essential

elements of contract; in particular, there must be meeting of minds of parties
and terms of original contract cannot be unilateraily remade by one of the

parties.”

BRIEF IN SUPPORT OF OPPOSITION TO CONFIRMATION OF AWARD
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The four required elements of contract formation are: (1) Agreement (includes
an offer and an acceptance), (2) Consideration, (3) Contractual capacity, and (4)
Legality. The agreement (offer and acceptance) is addfessed as follows.

In a misinterpretation of Delaware statute Title 5 § 952, MBNA attempts to
use the notification scheme for increases in the rate or rates of periodic interest
specific to subsection (b) as a justification for adding new terms under subsection
{a), in an apparent attempt to bypass the requirement to obtain the conscious
and express consent of the cardholder. MBNA offers the card holder the option
of refusing the amendment by sending a written statement to that effecf to MBNA
(opting out). No such provision is present in subséction (a) of § 952 of the
Delaware statute. MBNA further attempts to use the continued use of the card
as an act on the part of thé cardhoider to indicate assent to the proposed
arbitration modiﬁcation‘ to the contract. If a cardholder is aware of the proposed
afbitration clause, and agrees to the modification, the cardholder will continue to
use the card. If a cardholder is unaware of the proposed arbitration clause, and
would not agree to it if they were aware of the proposed modification, the
cardholder would continue to use the card. The proposed act to indicate assent
~ is ambiguous and thus ineffective. The act of the cardholder mﬁst be specific to
the proposed amendment. The Restatement (second) of Contracts, Section 18,
manifestation of mutual assent (c), states;

- “A ‘'manifestation’ of assent is not a mere appearance; the p.arty must in
some way be responsible for the appearance. There must be conduct and a

conscious will to engage in that conduct. Thus, when a partly is used as a mere
- mechanical instrument, his apparent assent does not affect his contractual

relations.”

BRIEF IN SUPPORT OF OPF’OSITION TO CONFIRMATION OF AWARD
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“This is true even though the other party reasonably believes that the
assent is genuine.”

In Walker v Percy, 142 N.H. 345 (1997), 702 A.2d 313, The New
Hampshire Supreme Court held that {3],

“It is a fundamental principle of contract law that one party to contract
cannot alter its terms without assent of the other party; parties’ minds must meet

as to the proposed modification”

and [4],

“While agreement to modify contract may be inferred from parties”
conduct, it is not sufficient for party seeking to prove modification to show
ambiguous course of dealing from which one party might reasonably infer that
original contract was still in force, and the other that it had been changed.”

Fo‘r example, if a cardholder filed an arbitration action against MBNA, that
would be a clear act in recognition of fhe addition of the proposed arbitration
clause to the cardholder agreeme-nt. Continued normal use of the card cannot
be construed as assent to a proposed amendment new to the contract terms.

The “notice” referred to in the Delaware statute is not the amendment itself,
but rather a notice of an offer to amend. Such an offer is dependant on the
coﬁscious recognition and acceptance of the offeree as required in the Common
Law of Contracts.

As ;chis proposed Arbitration ag_réement follows from the Federal Arbitration
Act (FAA) and invoivés interstate commerce, it is important to consider what the
Federal courts have said in this regard. It should be noted here that the FAA was
intended,

“to reverse. the longstanding judicial hostility to arbitration agreements that had
existed at English common law and had been adopted by American courts, and
to place arbitration agreements on the same footing as other contracts.” Gilmer

BRIEF IN SUPPORT OF OPPOSITION TO CONFIRMATION OF AWARD
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v. Interstate/Johnson Lane Corp., 500 U.S. 20, 24, 111 S. Ct. 1647, 1651, 114 L.
Ed. 2d 26 (1986).

As other Federal courts have noted;

* “a party will suffer irreparable harm if compelled to arbitrate in the absence of any
agreement to do s0.” GTFM v. TKN Sales, Inc., 2000 WL 364871, at *2
(S.D.N.Y. Apr. 7, 2000) rev'd on other grounds, 257 F.3d 235 (2d Cir. 2001},
Mount Ararat Cemetery v. Cemetery Workers & Greens Aftendants Union, 975

F.Supp. 445, 446, 447 (E.D.N.Y. 1997); Spear, Leeds & Kelfogg v. Cent. Life
Assurance Co 879 F.Supp. 403 (S.D.N.Y. 1995) rev'd on other grounds 85

F.3d 21 (2d Cir. 1996).

The FAA policy in favor 6f enforc.ing arbitration clauses does not come into
play in determining whether an agreemenlt to arbitrate exists. Carson v. Giant
| Food, Inc., 175 F.3d 325, 329 (4‘h Cir. 1999); Va. Caroﬁba Tools, Inc. v. Int'l Tool
Supply, Inc., 984 F.2d 113, 117 (4" Cir. 1993); Badie v. Bank of Am., 67 Cal.
App. 4" 779, 79{3, 79 Cal. Rptr. 2d 273, 280 (1998). The question of whether
parties have entered into an agreement to arbitrate is resolved through
application of state contract principles that govern the formation of any
contractual agreement. See First Options of Chicago, Inc. v. Kaplan, 514 U.S.
938, 944, 115 S: Ct. 1920. 131 L/ Ed. 2d 985 (1995). “The policy favoring
arbitration cannot displace the necessity for a voluntary agreement to arbitrate.”
Victoria v. Super. Ct., 40 Cal. 3d 734, 739, 222 Cal. Rptr. 1, 710 P.2d 8\;’)3 (1985).
To apply the policy in favor of enforcing arbitration clauses to the question of
whether an agreemeht to arbitrate exists,

“would permit the presumption to ‘disblac":e the fundamental rule that

parties can be required to arbitrate only that which they have agreed to

arbitrate.” Hendrick v. Brown & Roof, Inc., 50 F.Supp. 2d 527, 5638
(E.D.Va. 1999).
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Specific to the case at bar, as explained in Myers v. MBNA America, 2001
WL 865063 (D.Mont.), the o™ Federal District Court in Montana held:

“MBNA proposed the Arbitration Section as a change in the terms of the
parties’ relationship that would be effective unless rejected by the card holder.
- In other words, MBNA skipped offer and went straight to acceptance. Myers
did not perform an act and did not forego the performance of an act.
It should here be plainly set forth that an offeror has no power to cause the
silence of the offeree to operate as an acceptance when the offeree does
not intend it to be so. The offeree’s conduct, coupled with the silencel,]
may be such as to make the silence operative. The offeror's own
language or other conduct may be such as to make the offeree’s silence a
i sufficient acceptance binding upon the offeror. But an offeror can not,
merely by saying that the offeree’s silence will be taken as an acceptance,
cause it to be such. The offeror cannot force the offeree to take pen in
hand, to use a postage stamp, or to speak, under penalty of being bound
by a contract by not expressing a rejection. Joseph M. Perillo, Corbin on
Contracts § 3.18 (1993 & Supp. Fall 2000), at 407-08.
Circumstances may indicate that the offeree accepts the offer. See id. At 402-
05. However, the only circumstance in this case that might indicate Myers’
acceptance is her failure to notify MBNA of her rejection. That circumstance is
- dismissed by Perillo and by common sense., MBNA could argue that it gave up
its right to a jury trial in exchange for Myers' doing the same. However, this is not
evidence that anything was “bargained for.” In sum, there is no indication that
Myers agreed to arbitrate the dispute with MBNA.”

MBNA generally argues that the card holder “agreed” to any changes it

makes in the future as part of the card holder agreement. Myers also addressed

this argument,

“if MBNA’s argument that Myers “agreed” to arbitration when she agreed
to allow MBNA to amend the Agreement were accepted, there would be
no reason to stop at arbitration. MBNA could “amend” the Agreement to
include a provision taking a security interest in Myers’ home or requiring
Myers to pay a penalty if she failed to convince three friends to sign up for
MBNA cards. Such provisions were as much within the agreement of the
parties at the outset of their relationship as the arbitration provision.”

in conclusion, the court held,

“Absent circumstantial evidence that Myers accepted MBNA'’s offer to
arbitrate their disputes, the Arbitration Section cannot be enforced against

' BRIEF IN SUPPORT OF OPPOSITiON TO CONF%RMAT%ON OF AWARD
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Myers. Nor can her agreement to arbitrate be mphed from her agreement
to agree to MBNA’s amendments.”

In the case preceding this actioh, between the same parties and over the
same issue (CV-36747), Carroll has specifically requested evidence regarding
Carroll's knowledge and agreement to thé arbitration agreement from MBNA, as

follows;

- INTERROGATORY NO. 7: State the evidence you have and/or will use at

~ {rial to prove the Plaintiff had knowledge of the alleged Arbitration Agreement.
ANSWER: Testimony of Greg Canapp; account records, including the
card agreemenf; and the credit card account statements.

INTERROGATORY NO. 8: State the evidence you have and/or will use at

trial to prove the Plaintiff agreed to the alleged Arbitration Agreement.

ANSWER: See Answer to Interrogatory No. 7.
Under Plaintiffs REQUEST FOR PRODUCTION OF DOCUMENTS;

"REQUEST NO. 5: Please provide and make available for copying and
inSpectioh all documents referred to in Interrogatory No. 7 above.
ANSWER: Documents have previously beén provided with Defendant's
Responses to Plaintiff's First Requests for Production of Documents.

REQUEST NO. 6: Please provide and make available for copying and

inspection a!tldocuments referred to in Interrogatory No. 8 above.

ANSWER: See Answer to Request No. 5 above.

The documents previously provided are “Credit Card Agreefﬁenf
Additional Terms and Conditions” which is not the agreement enfered into by

Carroll and MBNA, and does not represent the agreerﬁent governing this

BRIEF IN SUPPORT OF OPPOSITION TO CONFIRMATION OF AWARD
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account. The Additional Terms and Conditions contains no evidence whatsoever
that Carroll had any knowledge of the proposed arbitration amendment, nor any
e\fidence that Carroll agreed to the arbitration amendment. The other documents
are monthly stétements and likewise contain no evidence that Carroll had any

knowledge of the proposed arbitration agreement, nor any evidence that Carroll
agreed to the arbitration amendmeht. MBNA has presented no evidence of a
meeting of the minds, conscious knowledge of the offer to amend on the part of
Carrolf, nor any evidence of Carroll's agreement to arbitrate.

Other courts have held similarly. The alleged addition of the arbitration
clause is a parol modification. In Scoff v. Castle, 104 Idaho 719, 662 P.2d 1163,
The Idaho Supreme Court held that;

“Parties to a written contract may modify its terms by subsequent oral

agreement or may contract further with respect fo its subject matter;

however, one party to a contract cannot alter its terms without assent of
the other and minds of the parties must meet as to any proposed
modification, and fact of agreement may be implied from a course of

conduct in accordance with its existence and assent may be implied from
acts of one party in accordance with terms of change proposed by the

other.”
Carroll was not aware of any contract modification regarding arbitration, there
was no conscious knowledge of a prolposed arbitration clause, there was no
*meeting of the minds” regarding arbitration or its addition.to the existihg contract
- between MBNA and‘ Carroll (see atftached affidavit). Assent may be implied from
acts, but the acts must be consistent with the nature of the change. Cérrolf has
~not acted in a manner consistent with arbitration being a part of the contract. In
Gulf Chemical Employees Federal Credit' Union v. Williams, 107 Idaho 890, 693

P.2d 1092, the Idaho Supreme Court held that,

BRIEF IN SUPPORT OF OPPOS|T|ON TO CONFIRMATION OF AWARD
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“No enforceable contract exists unless it reflects a meeting of the minds
and embodies a distinct understanding common to both parties.”

And in'Hieman Aber & Goldlust v. Ingram, C.A. No. 96C-05-047, SUPERIOR
COURT OF DELAWARE, KENT, 1998 Del. Super. LEXIS 251, April 23, 1998,
The Delaware court held that,
[2]tis of course, elementary that where a contract is sought to be made
in the form of an offer and an acceptance, there is no meeting of the
minds unless the acceptance is of the identical thing offered.”
(See also Mesa Fartners v. Phiffips PetroleumCo., Civil action No. 7871, COURT
OF CHANCERY OF DELAWARE, NEW CASTLE, 488 A.2d 107; 1984 Del. Ch.

LEXIS 540; and Martin Newark Dealership, Inc., v. Grube, C.A. No. 97-11-064
COURT OF COMMON PLEAS OF DELAWARE, NEW CASTLE, 1998 Del.C.P.

- LEXIS 2)

No such meeﬁrig of the minds and'common understanding exists between MBNA
and Carroll regarding arbitration.

in Yellowpine Water User's Ass’n v. !mel,' 105 idaho 349, 670 P.2d 54, the

Idaho Supreme Court held;

“One party cannot unilateraily change the terms of a contract and attempts

to add terms without the consent of all parties are ineffectual.”

MBNA relies on Edelist v. MBNA America Bank, Del. Super., 2001 (Aug.
09, 2001), 790 A.2d 1249, in sﬁpport of its ability to modify its contract by notice.
In ‘Edelist, the plaintiff, Daniel Edelist, made only bare assertions [FN4], providing
no evidehce, nor affidavit. The court properly ruled against Edelist, based on a
lack of evidence. Because tlhere was no real controversy before the court, and
the actual interpretation of the statute was not challenged, the court rightfully did
not analyze the statute. MBNA Qses the decision.of the court, which did not

analyze the statute, as verification of its position.

BRIEF IN SUPPORT OF OPPOSITION TO GONFIRMATION OF AWARD
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Carroll has examined the following cases to determine if the courts have
actually analyzed or éxamined the Delaware statute (Title 5 § 952(a) and (b)):
Lioyd v. MBNA America Bank, N.A., 27 Fed.Appx. 82

Pick v. Discover Financial Services, Inc., 2001 WL 1180278
Fields v. Howe, 2002 WL 418011

Jaimez v. MBNA America Bank, N.A., 2006 WL. 470587

Discover Bank v. Vaden, 409 F.Supp.2d 632, 635

Blanchard v. MBNA America Bank, N.A., 2005 WL 1821000

Stone v. Golden Wexler & Sarnese, P.C., 341 F.Supp.2d 189, 193

Kurz v. Chase Manhattan Bank USA, N.A., 319 F.Supp.2d 457, 458+

Marsh v. First USA Bank, N.A., 103 F.Supp.2d 909, 915

Edelist v. MBNA America Bank, 790 A.2d 1249, 1250+

Grasso v. First USA Bank, 713 A.2d 304, 300+

Sears Roebuck and Co. v. Avery, 593 S.E.2d 424, 430, 163 N.C.App. 207

Goetsch v. Shell Oil Co., 197 F.R.D. 574 (W.D.N.C. 2000) .

In none of these cases has the text of the statute been examined or
compared to the interpretation of MBNA or any other bank or financial institutidn.

i
'CONCLUSION

Carroll asserts that MBNA’s interpretation of the statute is not correct and
asks this court to examine the Delaware statute in question (Delaware Title 5, §
952(3) and (b)) as explained above. MBNA has provided no evidence of any
authority to unilaterally amend its Credit Card Agreement. Because there was,
and is, no meeting of the minds regarding arbitration, there is no agreement to
arbitrate disputes between Carroll and MBNA. MBNA has presented no proof or

circumstantial evidence demonstrating a meeting of the minds regarding

arbitration. MBNA breached its contract with Carroll by proceeding to arbitration
without a valid agreement to do so. MBNA also violated Carroll's constitutionally

protected right to a frial by jury by proceeding to arbitration without a valid
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agr’eeme’n‘lt to arbitrate. Carroii therefore prays ihat thislcourt will deny MBNA's
motion to confirm the arbitration award letter. In conclusion, Carroll also prays
that this court will grant immediate relief by vacating the Award letter obtained
from the National Arbitratién Forum (File Number FA0503000443990 in the

amount of $30,241.41 dated 08/03/2005), as it was obtained without an .

agreement to arbifrate.

Dated this _{ _ day of June, 20086.

A e & C o\

Miriam G. Carroll, Defendant, in propria persona

CERTIFICATE OF SERVICE

Miriam G. Carroll, hereby certify, under penalty of perjury, that | mailed a true and
correct copy of this OPPOSITION TO CONFIRMATION OF AWARD LETTER
and BRIEF IN SUPPORT OF OPPOSITION TO CONFIRMATION OF AWARD
LETTER this _ "] _day of June, 20086, by First Class Certified Mail #7003
0500 0005 3304 9348 to the attorney for the Plaintiff at the following address: .

William L. Bishop, Jr.

Bishop, White & Marshall, ? S.
P.O. Box 2186.

Seattle, WA 98111-286 2.186
720 Ohve Way, Suite 1301
Seattle, WA 98101

‘,\/\ et v é N Cam\\

' Miriam G. Carroll, Defendant, in proptia persona
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.
COMES NOW the Plaintiffs, David F. Capps and Miriam G. Carroll
(hereinafter referred to as “Capps and Carroll”) and lodge their brief for the

evidehtiary hearing on the existence of an agreement to arbitrate,
INTRODUCTION

MBNA America Bank (hereinafter referred to as “MBNA”) asserts that it
has the right o unilaterally amend the contracts with Capps and Carroli, and -
pursuant to such right added an arbitration clause to the agreerﬁen‘t during, or
shortly following fhe month of January, 2000. Caphs and Carroll assert that the
contract cannot be amended unilaterally and that the proposed arbitration clause

has no agreement in fact, and is ineffective.

MEMORANDUM OF LAW

MBNA's claim of adding an arbitration clause Stems from an interpretation of
Delaware Statute Title 5 § 952 (Banking —~ Part li, Banks and Trust Companies),
specificalfy; Amendment of agreement (hereihéﬂer referred to as “the Delaware
statute”). That inferpretation is hereby-challenged.——

Dé‘iaware Statute Title 5 § 952 is in four subsections, (a) through (d).
Subseé’tion (d) applies to “other than an individual borrower” and does not apply
| in this case. Subsection (c) applies to decﬁéases or increases in the number or
amount of instaliment payments, smalt in(_;reases- (less than %% of 1 percent per

annum, variable and fixed rate changes to periodic interest rates, formulas, and

- PLAINTIFF'S BRIEF FOR EV*DENTlARY HEARING ON AGREEMENT TO
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methods of determining the outstanding unpaid balance; none of which is
germane {o this case. What remains, and is germane, is subsection (a) and (b).

In order fo more clearly understand subsection (a), we will examine subsection
(b) first.

Subsection (b) appears in five sub-subsections, (1) through (5). Sub-
subsections (1) throUgh (3) deal specifically with “an amendment that increasés
the rate or rates of periodic interest charged by a bank to a borrower under § 943
or § 944 of this title.” Section 943 deals specifically with periodic interest,'and §
944 deals specifically with variable rates of interest. Subsection (b) with sub-

subsections (1), through (5) is provided as follows:

(b)(1) if an amendment increases the rate or rates of periodic interest
charged by a bank to a borrower under § 943 or § 944 of this title, the bank
shall mail or deliver to the borrower, at least 15 days before the effective date
of the améndment, a clear and conspicuous written notice that shall describe
the amendment and shall also set forth the effective date thereof and any
applicable information required to be disclosed pursuant fo the following
provisions of this section.

(2) Any amendment that increases the rate of penoduc inferest charged by a
bank to a borrower under § 943 or § 944 of this title may become effective as
to a particular borrower if the borrower does not, within 15 days of the earlier -
of the mailing or delivery of the written notice of the amendment (or such
longer period as may be established by the bank), furnish written notice to the
bank that the borrower does not agree to accept such amendment. The
notice from the bank shall set forth the address to which a borrower may send
notice of the borrower’s election not to accept the amendment and shall
include a statement that, absent the furnishing of notice to the bank of
nonacceptance within the referenced 15 day (or longer) time period, the
amendment will become effective and apply to such borrower. As a condition
to the effectiveness of any notice that a borrower does not accept such
amendment, the bank may require the borrower to return to it all credit
devices. If, after 15 days from the mailing or delivery by the bank of a notice
of an amendment {or such longer period as may have been established by
the bank as referenced above), a borrower uses a plan by making a purchase
or obtaining a loan, notwithstanding that the borrower has prior to such use
furnished the bank notice that the borrower does not accept an amendment,
the amendment may be deemed by the bank to have been accepted'and may

~ PLAINTIFF'S BRIEF FOR EVIDENTIARY HEARING ON AGREEMENT TO
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become effective as to the borrower as of the date that such amendment
would have become effective but for the furnishing of notice by the borrower
(or as of any later date selected by the bank).

(3) Any amendment that increases the rate or rates of periodic interest
charged by a bank to a borrower under § 943 or § 944 of this title may, in lieu
of the procedure referenced in paragraph (2) of this subsection, become '
effective as to a particular borrower if the borrower uses the plan after a date
specified in the written notice of the amendment that is at least 15 days after
the mailing or delivery of the notice (but that need not be the date the
amendment becomes effective) by making a purchase or obtaining a loan;
provided, that the notice from the bank includes a statement that the
described usage after the referenced date will constitute the borrower’s
acceptance of the amendment.

(4) Any borrower who furnishes timely notice electing not to accept an
amendment in accordance with the procedures referenced in paragraph (2) of
this subsection and who does not subsequently use the plan, or who fails to
use such borrower’s plan as referenced in paragraph (3) of this subsection,
shall be permitted to pay the outstanding unpaid indebtedness in such
borrower’s account under the plan in accordance with the rate or rates of
periodic interest charged by a bank to a borrower under § 943 or § 944 of this
title without giving effect to the amendment; provided however, that the bank
may convert the borrower’s account to a closed end credit account as
governed by subchapter i1l of this chapter, on credit terms substantially
similar to those set forth in the then-existing agreement governing the
borrower’s plan.

(5) Notwithstanding the other provisions of this subsection, no notice required
by this subsection of an amendment of an agreement governing a revolving
credit plan shall be required, and any amendment may become effective as of
any date agreed upon between a bank and a borrower, with respect to any
amendment that is agreed upon between the bank and the borrower, either
orally or in writing. (End of statutory quote).

Subsection (b) very carefully provides for the émendment of an agreement
that increases the rate or rates of periodic interest charged by a bank to a
borrower. The borrower is given proper notice, and is given the opportunity to
accept, or reject the amendment, either expressly or by action consistent with
recognition of the amendment. The proscribed' process is consistent with a

modification of previously settled terms, modified as agreed in the contract.

Please take notice that everything discussed so far speciﬁcaﬂy deals with
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increases in the rate or rates of periodic interesi, clearly established as a term‘ in
the original contract between the bank and the borrower. Every condition is
clearly identified as applying to subsection (b), § 943 or § 944. No mention in
subsection (b) is made of anything applying to subsection (a). Sub-subsection

(5) is noteworthy in that it states;

“no notice required by this subsection of an amendment of an agreement
governing a revolving credit plan shall be required” when the amendment “is
agreed upon between the bank and the borrower, either orally or in writing.”

This reaffirms the common law of contracts (Restatement (second) of

Contracts) is recognized as being in force.
We now turn our attention to subsection (a), which is provided as follows:

(a) Unless the agreement governing a revolving credit plan otherwise
provides, a bank may at any time and from time to time amend such
agreement in any respect, whether or not the amendment or the subject of
the amendment was originally contemplated or addressed by the parties
or is integral to the relationship between the parties. Without limiting the
foregoing, such amendment may change terms by the addition of new
terms or by the deletion or modification of existing terms, whether relating
to plan benefits or features, the rate or rates of periodic interest, the
manner of catculatmg periodic interest or outstanding unpaid
indebtedness, variable schedules or formulas, interest charges, fees,
collateral requirements, methods for obtaining or repaying extensions of
credit, attorney’s fees, plan termination, the manner for amending the
terms of the agreement, arbitration or other alternative dispute resolution
mechanisms, or other matters of any kind whatsoever. Unless the
agreement governing a revolving credit plan otherwise expressly provides,

- any amendment may, on and after the date upon which it becomes
effective as to a particular borrower, apply to all then outstanding unpaid
indebtedness in the borrower’s account under the plan, including any such
indebtedness that arose prior to the effective date of the amendment. An
agreement governing a revolving credit plan may be amended pursuant to
this section regardiess of whether the plan is active or inactive or whether
additional borrowings are available thereunder. Any amendment that
does not incréase the rate or rates of periodic interest charged by a bank
to a borrower under § 943 or § 944 of this title may become effective as
determined by the bank, subject to compliance by the bank with any
appl;cabie notice requirements under the Truth in Lending Act (15 U.S.C.

PLAINTIFF’S BRIEF FOR EVIDENTIARY HEARING ON AGREEMENT TO
ARBITRATE Pg 5 of 18.
—r . 38



.\\“"/

§§ 1601 et seq.), and the regulations promulgated thereunder, as in effect
from time to time. Any notice of an amendment sent by the bank may be
included in the same envelope with a periodic statement or as part of the
periodic statement ar in other materials sent to the borrower. (End of

statutory quote).

In subsection (a), the careful attention to recognition 6f the amendment and
the procedures for rejecting or accepting the amendment so clearly spelled out in
subsection (b), is absent. .The only provision specified is that a notice may be
sent in the same envelope wit'h the periodic statements. Nothing in subsection
(a) provides for, or authorizes, unilateral amendments to the agreement. The
agreement is a contract of adhesion; the bank constructs the contract and the
cardholder is left with the choice of accepting the contract as |s or refusing the
contract. The cardholder is not given the option of negotiating any terms of the
contract. As such, the bank js the only parly in a position to aménd the contract.
This does not equate to a unilateral right to amend. Each amendment must stili
meet thé basic requirements of contract formation, including mutual assent — a
“meeting of the minds” of botﬁ parties.

Section 952(a) of the Delaware statute is a re_statement of the common law of
contracts. The parties have the ability to amend any contract or agreement in
any respect, including the addition of new terms, not originally contemplated by
the parties. The statute confirms the common law of contracts, and is not a
statute in abrogation of the common law. Parties have the power to amend their
contract under the same power 6f contract formation, and under _the same

constraints of contract formation.
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In Mandril v. Kasishke, 620 S.W.2d 238, the court held;
[8] “To modify contract, new or modifying agreement must possess éssential

elements of contract; in particular, there must be meeting of minds of parties
and terms of original contract cannot be unilaterally remade by one of the

parties.”
| The four required éiemenfg of coniract_formation are: (1) Agreement (inclu'des

an offer and an acceptanée), (2) Consideration, (3) Contractual capacity, and (4)
Legality. The agreement (offer and acceptance) is addressed as follows.
ina misihterpretation of Delaware statute Title 5 § 952, MBNA attempts to use
the notification procedure.for increases in the rate or rates of periodic interest
specific to subsection (b) as a justification for adding new terms under subsection
(a), inan épparent attempt to bypass the requirement to obtain the conscious
and express consent of th'e‘cardhoider. MBNA offers the option of refusing the
amendment by sehding a written statement to that effect to MBNA (opting out).
No such provision is present in subsection (a) of § 952 of the Delaware statute.
In addition, the proposed arbitration amendment was not solicited by Capps or
Carroll. The Restatement '(Second) of Contracts states in §69, “Acceptance by
Silence - ... (a) Acceptance by silence is exceptional.

Ordinarily an offeror does not have power to causé the silence of the

offeree to operate as acceptance. The usual requirement of notification is

stated in § 54 on acceptance by performance and § 56 on acceptance by

promise. The mere receipt of an unsolicited offer does not impair the
offeree’s freedom of action or inaction or impose on him any duty to

- speak.
MBNA further attempts to use the continued use of the card as an aét on
the part of the cardholder to indicate assent to the proposed arbitration

modification to the contract. If a cardholder is aware of the proposed arbitration
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clause,‘ and agrees to the modification, the cardholder WE!I continue to use the
card. If a cardholder is unawaré of the proposed arbitration clause, and would
not agree to it if they were aware of the proposed modification, the cardholder
would continue to use the card. The proposed act to indicate assent is
ambiguous and thus ineffective. The aCt of the cardholder must be specific to the
proposed amendment. The Restatement (second) of Contracts, §18,

manifestation of mutual assent (c), states;

_ “A ‘manifestation’ of assent is not a mere appearance; the party must in
some way be responsible for the appearance. There must be conduct and a
conscious will to engage in that conduct. Thus, when a party is used as a mere
mechanical instrument, his apparent assent does not affect his contractual

relations.”
“This is true even though the other party reasonably believes that the

assent is genuine.”
~ In Walker v Percy, 142 N.H. 345 (1997), 702 A.2d 313, The New
Hampshire Supreme Court heldthat {3],

“It is a fundamental principle of contract law that one party to contract
cannot alter its terms without assent of the other party; partles minds must meet

as to the proposed modification”

and [4],

“While agreement to modify contract may be inferred from parties’
conduct, it is not sufficient for party seeking to prove madification to show
ambiguous course of dealing from which one party might reasonably infer that
original contract was still in force, and the other that it had been changed.”

For example, if a cardholder filed an arbitration action against MBNA, that
would be a clear act in recognition of the addition of the proposed arbitration

clause to the credit card agreement. ‘Continued normal use of the card cannot be

construed as assent to a proposed amendment new to the contract terms.
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The “notice” referred to in the Delaware statute is not the amendment;itself,
but rather a notice of an offer to amend. Such an offer is dependant on the

-conscious recognition and acceptance of the offeree as required in the Common

Law of'Contracts.

MBNA also asserts that the cardholder has agreed to accept é!l changes in
the original agreement. The ohiy form of.-the agreement supplied by MBNA in the
Plaintiff's request for the original contract is the “Cred-ft Card Agreement -
Additional Terms and Conditions — Selected Sections” which states,

“We May Amend This Agreement. We may amend this Agreement at any

- time. We may amend it by adding, deleting, or changing provisions of this
Agreement. When we amend this Agreement, we will comply with the applicable
notice requirements of federal and Delaware law that are in effect at that time. |f
an-amendment gives you the opportunity to reject the change, and if you reject
the change in the manner provided'inn SUch amiendment, we may terminate your
right to receive credit and may ask you to return all credit devices as a condition
of your rejection. The amended Agreement (including any higher-rate or other
higher charges or fees) will apply to the total outstanding balance, including the
balance existing before the amendment became effective. We may replace your
card with another card at any time.”

There is no provision, or authorization, in this Agreement to unilaferally
_amend the Agreement. The language is consiétent with a cbntract of adhesion
where the cardholder cannot neg'otiate the terms of the contract. Any
amendment to the contract must still comply with the common law of contracts:
There must be a “meeting of the minds: both parties rﬁust agree as to the terms
of the contract.” Without this “Meeting of the minds”, there is no agreement.

As this proposed Arbitration agreemeﬁt follows from the Federal Arbitration

Act (FAA) and involves interstate commerce, it is important to consider what the
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Federal courts have said in this regard. It should be noted here that the FAA was

intended;
“to reverse the longstanding judicial hostility to arbitration agreements that had
existed at English common law and had been adopted by American courts, and

to place arbitration agreements on the same footing as other contracts.” Gilmer
v. Interstate/Johnson Lane Corp., 500 U.S. 20, 24, 111 S. Ct. 1647, 1651, 114 L.

Ed. 2d 26 (19886).
As other Federal courts have noted:

“a party will suffer irreparable harm if compelled to arbitrate in the absence of any
agreement to do s0.” GTFM v. TKN Sales, Inc., 2000 WL 364871, at *2
(S.D.N.Y. Apr. 7, 2000) rev'd on other grounds, 257 F.3d 235 (2d Cir. 2001);
Mount Ararat Cemetery v. Cemetery Workers & Greens Attendants Union, 975
F.Supp. 445, 446, 447 (E.D.N.Y. 1997); Spear Leeds & Kellogg v. Cent. Life
Assurance Co., 879 F.Supp. 403 (S.D.N.Y. 1995) rev'd on other grounds, 85

F.3d 21 (2d Clr 1996).

The FAA policy in favor of enforciﬁg érbitration clauses does not cofne into
play in determining whether an agreement to arbitrate exists. Carson v. Giant
Food, Inc., 175 F.3d 325, 329 (4" Cir. 1999), Va. Caroiina Tools, Inc. v. Int! Tool
Supply, Inc., 984 F.2d 113, 117 (4" Cir. 1993); Badie v. Bank ofAm., 67 Cal.
App. 4" 779, 790, 79 Cal. Rpt.r. 2d 273, 280 (1998).. The question of whether
parties have entered into an agreement to arbitrate is resolved through
application of state cdntract principles that govern the formation of any
contractual agreement. See First Options of Chicago, Inc. v. Kéblan, 514 U.S.
038, 944, 115 S. Ct. 1920. 131 L/ Ed. 2d 985 (1995). “The policy favoring
arbifration cannot displace the necessity for a voluntary agreement fo arbitrate.”
Victoria v. Super. Ct., 40 Cal. 3d 734, 739, 222 Cal. Rptr. 1, 710 P.2d 833 (1985).
To apply the policy in favor of enforcing arbitfation clauses to the ques‘;tion of

~ whether an agreement to arbitrate exists,

: PLAINTIFF'S BRIEF FOR EVIDENTIARY HEARING ON AGREEMENT TO
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“would permit the presumption to displace the fundamental rule that
parties can be required to arbitrate only that which they have agreed to
arbitrate.” Hendrick v. Brown & Root, Inc., 50 F.Supp. 2d 527, 538
(E.D.Va. 1999).

Specific to the case at bar, as explained in Myers v. MBNA America, 2001
WL 965063 (D.Mont.), the 9" Federal District Court in Montana held;

“MBNA proposed the Arbitration Section as a change in the terms of the
parties’ relationship that would be effective unless rejected by the cardholder.
In other words, MBNA skipped offer and went straight to acceptance. Myers
did not perform an act and did not forego the performance of an act.
It should here be plainly set forth that an offeror has no power to cause the
silence of the offeree to operate as an acceptance when the offeree does
_not intend it to be so. The offeree’s conduct, coupled with the silencel,]
may be such as to make the silence operative. The offeror's own
language or other conduct may be such as to make the offeree’s silence a
sufficient acceptance binding upon the offeror. But an offeror can not,
merely by saying that the offeree’s silence will be taken as an acceptance,
cause it to be such. The offeror cannot force the offeree to take pen in
hand, to use a postage stamp, or to speak, under penalty of being bound
by a contract by not expressing a rejection. Joseph M. Perillo, Corbin on
Contracts § 3.18 (1993 & Supp. Fall 2000), at 407-08.
Circumstances may indicate that the offeree accepts the offer. See id. At 402-
05. However, the only circumstance in this case that might indicate Myers’
acceptance is her failure to notify MBNA of her rejection. That circumstance is
dismissed by Perillo and by common sense. MBNA could argue that it gave up
its right to a jury trial in exchange for Myers' doing the same. However, this is not
evidence that anything was “bargained for.” In sum, there is no indication that
Myers agreed to arbitrate the dispute with MBNA.”

MBNA generally argues that the cardholder “agreed” to any changes it

makes in the future as part of the cardholder agreement. Myers also addressed

this argument,

“If MBNA's argument that Myers “agreed” to arbitration when she agreed
to allow MBNA to amend the Agreement were accepted, there would be
no reason to stop at arbitration. MBNA could “amend” the Agreement to
include a provision taking a security interest in Myers’ home or requiring
Myers to pay a penalty if she failed to convince three friends to sign up for
MBNA cards. Such provisions were as much within the agreement of the
parties at the outset of their relationship as the arbitration provision.”

* PLAINTIFF'S BRIEF FOR EVIDENTIARY HEARING ON AGREEMENT TO
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~ In conclusion, the court held,
“Absent circumstantial evidence that Myers accepted MBNA's offer to
arbitrate their disputes, the Arbitration Section cannot be enforced against

Myers. Nor can her agreement to arbitrate be nnpl:ed from her agreement
to agree to MBNA’s amendments.”

Capps and Carroll have specificaf!y requested evidence regarding Capps’
and Carroll's knowledge and agreement to the arbitrat'io_n agreement from MBNA,

as follows;

INTERROGATORY NO. 7: State the evidence you have and/or will use at

trial to prove the Plaintiff had knowledge of the alleged Arbitration Agreement.
ANSWER: Testimony of Greg Canapp; account records, including the
card agreement; and the credit card account statements.

INTERROGATORY NO. 8: State the evidence you have and/or will use at

trial to prove the Plaintiff agreed to the alleged Arbitration Agreemént.

ANSWER: See Answer to Interrogatory No. 7.
Under Plaintiff's REQUEST FOR PRODUCTION OF DOCUMENTS;

REQUEST NO. 5: Please provide and make available for copying and

inspection all documents referred to in Interrogatory No. 7 above.
ANSWER: Documents have previously been provided with Defendant’s

Responses to Plaintiff's First Requests for Production of Documents.

REQUEST NO. 6: Please provide and make available for copying ahd
inspection all documents refel.'red to in‘lﬁterrbgatory No. 8 above.

ANSWER: See Answer to Request No. 5 above.

The festimony of Greg Canapp, in answer {o Interrogatory No. 7, above, is

as follows:

PLAINTIFF'S BRIEF FOR EVIDENTIARY HEARING ON AGREEMENT TO
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1. 1 am the Senior Personal Banki.ng Officer at MBNA America Bank, N.A.
and | make fchis affidavit based upon my own personal knowledge and
belief. _

2. Onor abbut February 20, 1999, David Capps opened a credit card
account with MBNA America Bank, N.A.

‘3. A true and correct copy of the cardholder agreement governing the
account is attached hereto as Exhibit “A”. |

4. True and correct copies of the monthly statements associated with the
Capps account are attached hereto as Exhibit “B". |

5. MBNA does not have record of having received a billing dispute letter from

Mr. Capps in reference to this account.

This is the full extent of Mr. Canapp’s testimony. Thére is no attached Exhibit
“A”. There is no attached Exhibit “B". There is nothing in Mr. Canapp’s
testimony regérding Capps’ knoWledge of the alleged arbitration agreement, or
any information regarding any form of acceptance, or of a “meeting of the minds”
about arbifration at all. His testimony is totally silent on the subject. The affidavit
of Greg Canapp in régards to Carroll, is virtually identical with the excepﬁon of
the date of‘the agreement, and Carroll in place of Capps.

The documents, previously obtained during discovery by the plaintiffs, are
“Credit Card Agreement Additional Terms and Conditions” which is not the
agreement enteréd into by Capps and Carroll with MBNA, and does not

represent t_he agreement governing this account. The Additional Terms and

PLAINTIFF’S BRIEF FOR EVIDENTIARY HEARING ON AGREEMENT TO
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Conditions contains no evidence whatsoever that Capps and Carroll had a'ny
, knowiedge of the propqsed arbitration amendtﬁent, or any evidencé that Capps
and Carroll agreed to the arbitration amenc_iment. The other documents are
monthly statements and likewise contain no evidence that Capps and Carroli had
any knowledge of the proposed arbitration agreement, or any evidence that
Capps and Carroll agreed to the arbitration amendrhent. MBNA has presented
no evidence of a meeting of the minds, conscious knowledge of the offer to
amend on the part of Capps and Carroll, or any evidence of Capps’ or Carrolf’'s
agreement to arbitrate. |
Other courts have held similarly. The alleged addition of the arbitration

clause is a parol modification. In Scott v. Castle, 104 Idaho 719, 662 P.2d 1163,

The ldaho Supreme Court held that;

“Parties to a written contract may modify its terms by subsequent oral
agreement or may confract further with respect to its subject matter;
however, one party to a contract cannot alter its terms without assent of
the other and minds of the parties must meet as to any proposed
modification, and fact of agreement may be implied. from a course of
conduct in accordance with its existence and assent may be implied from
acts of one party in accordance with terms of change proposed by the

other.”

Capps and Carroll were not aware of any proposed contract modification
regarding arbitration, there was no conscious knowledge of a proposed‘
arbitration clause, there was no “meeting of the minds” regarding arbitration or its
addition to the existing contract between MBNA and Capps and Carroll (é.ee
attached affidavits). Assent may be implied from acts, iaut the acts mustbe
consistent with the nature of the change. Capps and Carroll haVe‘ not acted in a

manner consistent with arbitration being a part of the contract. In Gulf Chemical

PLAINTIFF'S BRIEF FOR EVIDENTIARY HEARING ON AGREEMENT TO
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Employees Federal Credit Union v. Williams, 107 ldaho 890, 693 P.2d 1092, the

idaho Supreme Court held that,

“No enforceable cdnfract exists unless it reflects a meeting of the minds
and embodies a distinct understanding common to both parties.”

And in Hieman Aber & Goldlust v. Ingram, C.A. No. 96C-05-047, SUF’ERIOR
COURT OF DELAWARE, KENT, 1998 Del. Super. LEXIS 251, April 23, 1998,
The Delaware court held that,
[2]“it'is of course, elementary that where a contract is sought to be made
in the form of an offer and an acceptance, there is no meeting of the '
minds unless the acceptance is of the identical thing offered.”
(See also Mesa Partners v. Philll]os PetroleumCo., Civil action No. 7871, COURT
OF CHANCERY OF DELAWARE, NEW CASTLE, 488 A.2d 107; 1984 Del. Ch."

LEXIS 540; and Martin Newark Dealership, Inc., v. Grube, C.A. No. 97-11-064
COURT OF COMMON PLEAS OF DELAWARE, NEW CASTLE, 1998 Del.C.P.

LEXIS 2)

No such meeting of the minds and common understanding exists between MBNA

and Capps and Carroll regarding arbitration.

In Yellowpine 'Water User's Ass’n v. Imel 105 ldaho 349, 670 P.2d 54, the

ldaho Supreme Court held;

“One party cannot unilaterally change the terms of a contraét and atte'mpts
to add terms without the consent of all parties are ineffectual.”
MBNA relies on Edelist v MBNA America Bank, Del. Super., 2001 (Aqg.
09, 2001), 790 A.2d 1249, in support of its ability to modify its contract by notice.
in Edelist, the plaintiff, Daniel Edelist, made only bare assertions [FN4], providing
| ho evidence, nor affidavit. The court properiy ruled against Edelist, 'based ona
lack of evidence. Because there was no real controversy befbre the court, and

the actual interpretation of the statute was not challenged, the court rightfully did

PLA*NTIFF S BRIEF FOR EVIDENTIARY HEARING ON AGREEMENT TO
ARBITRATE Pg 15 of 18.
e ﬁ 0



not analyze the statute. MBNA uses the decisio.n of the court, which did not
analyze the statute, as verification of its position.

Capps and Carroll have éxaminecr the following cases to determine if the
courts have actually analyzed or examir}ed the Delaware statute (Title 5 § 952(a)
and (b)): | |

Lloyd v. MBNA Ametica Bahk, N.A., 27 Fed.Appx. 82

Pick v. Discover Financial Services, Inc., 2001 WL 1186278
Fields v. Howe, 2002 WL 418011

Jaimez v. MBNA America Bank, N.A., 2006 WL 470587

Discover Bank v. Vaden, 409 F.Supp.2d 632, 635

Blanchard v. MBNA America Bank, N.A., 2005 WL 1921000

Stone v. Golden Wexler & Sarnese, P.C., 341 F.Supp.2d 189, 193

Kurz v. Chase Manhattan Bank USA, N.A., 319 F.Supp.2d 457, 459+

Marsh v. First USA Bank, N.A., 103 F.Supp.2d 909, 915

Edelist v. MBNA America Bank, 790 A.2d 1249, 1250+

Grasso v. First USA Bank, 713 A.2d 304, 309+

Sears Roebuck and Co. v. Avery, 593 S.E.2d 424, 430, 163 N C.App. 207

Goetsch v. Shell Oil Co., 197 F.R.D. 574 (W.D.N.C. 2000)

In none of these cases has the text of the statute been examined or
compared to the inierpretation of MBNA or any other bank or financial institution.
Capps and Carroll assert that MBNA’s interpretation of the statute is not correct
and asks this court to examine the Delaware statute in question (Delaware Title
5§ 952(a) and (b)) as explained above. Because there was, and is, no meeting

“of the minds regarding arbitration, there is no agreement to arbitrate disputes
between Capps and Carroll and MBNA. MBNA has presented no proof or
circumstantial evidence demonstrating a meeting of the minds regarding
arbitration. Any statute which abrogates the common law must dd so‘explicitiy; it

" cannot be vague or ambiguous. The Delaware statute does not explicitly

abrogate the common law, nor does the cardholder agreement explicitly abrogate
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the common law. Neither document provides for, or authorizes, the unilateral

amendment of the agreement.

Based on the common law of contracts, the Delaware statute and the
cardholder agreement, there is no right, authority or power, on the part of MBNA
to unilaterally amend the contract. Because this is-a contract of adhesion, itis to
be strictly construed against MBNA, which constructed the contract. Capps and
Carroll therefore respectfully pray that this court will find that there are no
agreements to arbitrate between Capps and MBNA, and Carroll and MBNA, and

will subsequently vacate the following award letters from the National Arbitration

Forum:

Award letter against David F. Capps, dated 09/30/2005, in the amount of

$28,156.49, File Number: FA0506000498945.

Award letter against Miriam G. Carroll, dated 08/03/2005, in the amount of

$30,241.41, File Number: FA0503000443990.

Dated this ZeS @day of July, 2006.

I . & C )

Miriam G. Carroll, in propria persona

PLAINTIFF'S BRIEF FOR EVIDENTIARY HEARING ON AGREEMENT TO
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CERTIFICATE OF SERVICE

' |, David F. Capps, hereby certify that on this a{mday of July, 20086, !
mailed a true and correct copy of this PLAINTIFF'S BRIEF FOR EVDENTIARY
HEARING ON AGREEMENT TO ARBITRATE to the opposing party by Certified

mail #7005 1160 0002 7630 3128, with proper postage affixed thereon at the

following address:

Jeffrey M., Wilson
Wilson & McColl
420 W. Washington
P.0. Box 1544
Boise, ID 83701
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David F. Capps

HC-11 Box 366

Kamiah, ID 83536
208-935-7962

Plaintiff, in propria persona

- IDAHO COUNTY DISTRICT COURT

FILED
arl 9% o'LOCK M.

JUL 26 2808

ROSE E GEHRING
O

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

DAVID F. CAPPS
| Plaintiff,

VS,

MBNA AMERICA BANK, N.A,,

| _' Defendant,

STATE OF IDAHO )
‘ ) ss:
County of idaho )

p—

Case No. CV-36747

AFFIDAVIT IN SUPPORT

OF PLAINTIFF'S BRIEF FOR
EVIDENTIARY HEARING ON
AGREEMENT TO ARBITRATE

I, DAVID F. CAPPS, being first duly sworn upon oath deposes and says:

1. | am the Plaintiff in the above matter. | make this Affidavit in support of my

PLAINTIFF'S BRIEF FOR EVIDENTIARY HEARING ON AGREEMENT

TO ARBITRATE. | make this Affidavit based upon my bersona!

knowledge.

" AFFIDAVIT IN SUPPORT OF PLAINTIFF’S BRIEF FOR EVIDENTIARY HEARING
ON AGREEMENT TO ARBITRATE Pg. 1 of 3.
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2. That on or about the 20" day of February, 1999, | entered inte a consumer
contract with the defendant, MBNA America Bank, N.A. (hereinafter
referred fo as "MBNA") for the purpose of securing an open-ended
revolving credit. card account number 5490353603674374.

3. That the original agreement between myself and MBNA did not contain an
agreement to arbitrate disputes.

4. That | have not been aware of any attempt from MBNA to alter the

agreement to include an arbitration etause

5. That I have never agreed to arbltrate any dispute with MBNA.

Dated this ‘@S2 day of July, 2008.

SUbscrEl:LLed and sworn before me
 this 25" day of July, 2006

Notary Pubzﬁg@e’of Idaho
Residing in DO County
My Commission expires on |

9/\\\\&\

David '  '-.' v

AFFIDAVIT IN SUPPORT OF PLAINTIFF’S BRIEF FOR EVIDENTIARY HEARING
ON AGREEMENT TO ARBITRATE Pg 20134



* GERTIFCATE OF MAILING

| HEREBY CERTIFY that on the Z«Sj day of July, 2006, | mailed a true
and correct copy of the foregoing AFFIDAVIT IN SUPPORT OF PLAINTIFF'S
BRIEF FOR EVIDENTIARY HEARING ON AGREEMENT TO ARBITRATE to the
Defendant by Certified Mail #7005 1160 0002 7630 3128with correct postage

' affixed thereon addressed to:

Jeffrey M. Wilson
Wilson & McColl
420 W. Washington
P.O. Box 1544
Boise, ID 83701

AF FIDAVIT IN SUPPORT OF PLAINTIFF’S BRIEF FOR EVIDENTIARY HEARING
ON AGREEMENT TO ARBITRATE Pg 3 of 3
L
- R



Miriam G. Carroll : s
HC-11 Box 366

Kamiah, I1D 83536
208-935-7962

Plaintiff, in propria persona

mAHo COUNTY DISTRICT ua‘}ua.r
| FILED |
ar | (A8 ocLock Pou.
JUL 26 2006

ROSE E. GEHRAING

GLERK OF DISTRICT COURT
[ ' FIEDEPUTY

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

MIRIAM G. CARROLL,
Plaintiff,
VS.

MBNA AMERICA BANK, N.A.,

Defendant, 7

S’

STATE OF IDAHO )
» ) ss:
County of Idaho )

Case No. CV-36747

AFFIDAVIT IN SUPPORT
OF PLAINTIFF’S BRIEF
FOR EVIDENTIARY

ON AGREEMENT TO
ARBITRATE

I, MIRIAM G. CARROLL, being first duly sworn upon oath deposes and

says:

1. lamthe Piaintiff in the above matter. | make this Affidavit in support of my

Plaintiff's Brief for Evidentiary Hearing on Agreement to Arbitrate. 'I make

this Affidavit based upon my peréonal knowledge.

AFFIDAVIT IN SUPPORT OF PLAINTIFF’S BRIEF FOR EVIDENTIARY HEARING

ON AGREEMENT TO ARBITRATE. Pg 1 of 3.
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2. That on or about the 15™ day of March, 1980, | entered into a consumer
contract with the defendant, MBNA America Bank, N.A. (hereinafter
referred to as “MBNA”") for the purpose of securing an open-ended
revolving credit card account number 4313-0331-1100-6016.

3. Thaf the original agreement between mysé!f and MBNA did not contain an
agreement to arbitrate disputes. |

4. That | have not been aware of any attempt from MBNA to aiter the
agreement to include an arbitration clause.

5. That | have never agreed to arbitrate any dispute with MBNA.

Dated this _2<-14 day of July, 2006.

M R g C Subscribed and sworn before me

Miriam G. Carroll this _2<1h day of July, 2006

Notary Public, State\df Idaho
Residing in !Elm(_m County

My Commisgsion expires on

9/’“!:

AFF IDAVIT IN SUPPORT OF PLAINTIFF’S BRIEF FOR EVIDENTIARY HEARING

ON AGREEMENT TO ARBITRATE. _Pg 20f3, 5
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 CERTIECATE OF MAILING

I, Miriam G. Carroll, HEREBY CERTIFY that on the A8 Q day of July,
2006, | mailed a true and correct copy of the foregoing AFFIDAVIT IN SUPPORT
OF BRIEF FOR EVIDENTIARY HEARING ON AGREEMENT TO ARBITRATE to.
the attorney for the Defendant by Certified Mail #7005 1160 0002 7630 3128,
with correct postage affixed thereon addressed to:

Jeffrey M. Wilson
Wilson & McColl
420 W. Washington
P.O. Box 1544
Boise, ID 83701

WAoo, <. Ca M

Miriam G. Carroll

~ AFFIDAVIT IN SUPPORT OF PLAINTIFF’S BRIEF FOR EVIDENTIARY HEARING
ON AGREEMENT TO ARBITRATE. Pg 3}59% 3. |
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D.avid'F. Capps
Miriam G. Carroll
HC-11 Box 366

208-935-7962
FAX: 208-926-4169

IN THE DISTRICT COURT OF THE SECONJESI}UD!CIAL DISTRICT OF THE
STATE OF IDAHO, INAND FOR THE COUNTY OF IDAHO

REBUTTAL
MBNA AMERICA BANK, NA., - '

Defendant,

DAVID F. CAPPS )
MIRIAM G. CARROLL y oo ‘

)~ Case No. CV-05-36747

Plairitiffs, ) |

) POST HEARING
Vs, ) MEMORANDUM

)

)

)

)

)

‘Restatement (Second) of Contracts, Capps hadno legal responsibility fo respond

COMES NOW the F’!amt:ffs David F. Ca;aps and T\/I:rlam G. Carroli, and
submits the following Post. Hearmg Memorandum Rebuttal with respect to this
mai‘cgr. As to the Defendan'; s Post Hearing Me_marandum statements 1 through
7, RE: Capps, the testimony of Michael Milnes ij}ii‘equivocally established that the

proposed arbitration amendm:en't was not soiici’ié@ by Capps. Under §69 of the

to an unsolicited offer, and his silence cannot b;af*taken as assent to the offer. In

~addition, there was, and is, no “meeting of the minds” in regard to arbitration,

Vi b
N
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which is a reguirement ih both Delaware and ld__'a.'h:b for the formation of an
agree_a.ment; or the modification.of an agreemen'i;; . ,

As to the Defeﬁdaﬂt’s Post Heating Merﬁ’b{andt.:m statement number 8,
the testimony of Michael Mi!néf;;c!ea{iy and unefggivocal}y established that Miriam
G. Carroll opened her accouritin 1977. }Drevioqga"iadmissiosw of MBNA's counsel
and an affidavit of Miriam G. Carroll have EStabli#"hEd that the original cardholder
agreement between MBNA and Carroll did not Contain an arbitration clause.
Statement number 8 is a patent lie before this caurt and is objected fo in the
stronqest terms possible. The Piamtiff demands sanctlons against the Defendant
and Defendant's counsel as the court deems prbper.

in testimony, Michael Mi!hes stated that Mmam G. Carroll's account was
subsequently acq-uired an& 'Eih-'afé wétcorﬁe packwas mailed to her.‘ fisa we-il
established principle of contract law that an asszgnment or other related means
of acquiring contracts do not aiter the terms of .’cii‘i\e agreement other than to name
the new owner of the agreemem No terms are added deleted, or otherwise
changed by the as&gnment The iest;mony of }}j_i\eghael Mslnes clearly and

“unequivocally established t@gt M:rtam G. Carrc_)j! did not solec;t any amendment to

* the cardholder agreement f?b?ﬁ MBNEA. Underli‘!§:6:9 of the Restatement (Second)

of Coniracts, Carroli had no Iegai responsxbahty(t" respond to an unsolicited offer,

and her silence cannot be taken as assent to the offer In addition, there was,

~and is. no "meeting of the minds” in regard to ":“"'tratzon, which is a requirement

. } 4 u : o 'l{:)‘r
~ in both Delaware and Idaho for the formation of an agreement, or the

[T

’ n e - ) ‘-.l‘: ’ ::[
modification of an agreement. .

BOST HEARING MEMORANDUM REBUTTAL Pg 2 of 4.
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The previous attempt by MBNA to amend the Ca_‘r':c_:l’hoider. agreement in

. December of 1999 through January of 2000, we.fé“fineffective, and the assigned
agreement did not contain an arbitration agreeifée,';'lt. Any differences between
the existing agreement before assignment, andlf’éﬁ_e alleged agreement in the
“‘Welcome Pack” are still an uhso!icitad offer {o E‘é\\ifm-?rar:i, to which Carroll had no
legal responsibility to respond, an‘d her silence cannot be taken és assent to any
new agreement. |

As tol the Defendant’s Post Hearing E\/Iemérahdum statements 9 through
13, RE: Carroll, these conditions are an unsoliCite}id,eﬁer to amend, to which
Carroll need not replay and her silence cannot l;c—:i\,ltaken as assent, as outlined
above,

Delaware statute Titl@‘ 5 §952(a) and the éérdho!dér agreement do allow
the cardholder agreement to be amended. NOﬂT.liﬂg‘iﬂ the Délaware statute or
the cardholder agreement authorizes a unitateral‘right to amend. Any
amendment still requires a "meeting of the minds" and without evidence of such,
is ineffective. MBNA has presented no evidence -_pf a “fﬁaeting of" the minds" in
testfm‘ony, affidavit or any other form. Nothing m Delaware stétute Title 5
§952(a) authorizes an "opt-out” provision for neﬁf ‘-térms to an agreem.en't. and the
atempted use of such an unauthorized schem.é is ineffectual.

The evidence presented at the hearing beld August 10", 2008 clearly

~ establishes that the offer to am-énd présented by MBNA Waé unsolicited and
Capps and Carroll had no le‘gézl‘rfesponsibility to'}é.Spond to the offer, and their

silence cannot be taken as assent. Delaware and Idaho both require a “meeting

-t 81
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of the minds” for contract formation or contract modification, which is clearly

absent in these cases. The Plaintiff prays that.ztfriirs court will find that there was
no agreement to arbitrate this, or any, dispute bétween MBNA and Capps and

Carroll.

Dated this /7% day of August, 2006.

- A1

Miriam G. Carroll, Plaintiff, in propria persona

GERTIFICATE OF S.ERVI-CE.

I, David F. Capps, hereby certify that I FAXED a true and correct copy of this
POST HEARING MEMORANDUM REBUTTAL o the attorney for the Defendant
at approximately _/ $¢0 £ PST an the 17" day of August, 2006. |

/ﬁﬁ[

“David ¥ Capp h propria 94( }95,73
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Miriam G. Carroll | {2% At )01 25 O'CLOCK M.
HC-11 Box 366 | o
Kamiah, ID 83536 y‘%, SEP -7 2906

208-035-7962 o ) oo e eun
FAX: 208-926-4169 LAY - DEPUTY
Defendant, in propria persona v '

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

MBNA AMERICA BANK, N.A_.

Plaintiff, case No. CV-2006-37320
vs. DEFENDANT’S BRIEF IN
S SUPPORT OF OPPOSITION
MIRIAM G. CARROLL, TO CONFIRMATION
OF ARBITRATION AWARD

Defendant,

I S S U e A

COMES NOW the Plaintiff, Miriam G. Carroll (hereinafter referred to as
“Carroll”) and lodges her brief in support of her opposition to confirm'ation of

arbitration award and on the existence of an agreement to arbitrate.
INTRODUCTION

MBNA America Bank (hereinafter referred to as “MBNA”) asserts that it has

the right to unilaterally amend the contracts with Carroll, and pursuant to such right

DEFENDANT'S BRIEF IN SUPPORT OF OPPOSITION TO CONFIRMATION OF
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added an arbitration clause to the agreement during, or shortly following the month
of January 2000. Carroll asserts that the contract cannot be amended unilaterally

and that the proposed arbitration clause has no agreement in fact, and is ineffective.

MEMORANDUM OF LAW

MBNA’s claim of adding an arbitration clause stems from an interpreta{ion of
Delaware Statute Title 5 §952 (Banking — Part I, Banks and Trust Companies),
specifically; Amendment of agreement (hereinafter referred to as “the Delaware
statute”). That interpretation is hereby chailenged.

Delaware Statute Title 5 §952 is in four subsections, (a) through (d). Subsection
(d) appiles to “other than an individual borrower” and does not apply in this case,
Subsection (c) applies to decreases or increases in the number or amount of
installment payments, small increases (less than % of 1 percent per annum, variable
and fixed rate changes to periodic interest rates, formulas, and methods of |
determining the outstanding unpaid balance; none of which is germane to thié case.
What remains, and is germane, is subseﬁtion (a) and (b). In order to more clearly
understand subsection (a), we will examine subsection (b) first.

Subsection (b) appears in five sub-subsections, (1) through (5). Sub-subsections
(1) through (3) deal specifically with “an amendment that increases the rate or rates
of periodic interest charged by a bank to a borrower under § 943 or § 944 of this
title.” Section 943 deals specifically with periodic interest, and § 944 dealé |

| specifically with variable rates of interest. Subsectidn (b) with sub—subsedions (1),

| through (5) is provided as follows:

DEFENDANT'S BRIEF IN SUPPORT OF OPPOSITION TO CONFIRMATION OF
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(b)(1) if an amendment increases the rate or rates of periodic interest charged by.
a bank to a borrower under § 943 or § 944 of this title, the bank shall mail or
deliver to the borrower, at least 15 days before the effective date of the -
amendment, a clear and conspicuous written notice that shall describe the
amendment and shall also set forth the effective date thereof and any applicable
information required to be disclosed pursuant to the following provisions of this
section.

(2) Any amendment that increases the rate of periodic interest charged by a bank .
to a borrower under § 943 or § 944 of this title may become effective as to a
particular borrower if the borrower does not, within 15 days of the earlier of the
mailing or delivery of the written notice of the amendment (or such longer period
as may be established by the bank), furnish written notice to the bank that the
borrower does not agree to accept such amendment. The notice from the bank
shall set forth the address to which a borrower may send notice of the borrower’s
election not to accept the amendment and shall include a statement that, absent
the furnishing of notice to the bank of nonacceptance within the referenced 15
day (or longer) time period, the amendment will become effective and apply to
such borrower. As a condition to the effectiveness of any notice that a borrower
does not accept such amendment, the bank may require the borrower to return to
it all credit devices. I, after 15 days from the mailing or delivery by the bank of a
notice of an amendment (or such longer period as may have been established by
the bank as referenced above), a borrower uses a plan by making a purchase or
obtaining a loan, notwithstanding that the borrower has prior to such use
furnished the bank notice that the borrower does not accept an amendment, the
amendment may be deemed by the bank to have been accepted and may
become effective as to the borrower as of the date that such amendment would
have become effective but for the furnishing of notice by the borrower (or as of
any later date selected by the bank). ,

- {3) Any amendment that increases the rate or rates of periodic interest charged
by a bank to a borrower under § 943 or § 944 of this title may, in lieu of the
procedure referenced in paragraph (2) of this subsection, become effective as to
a particular borrower if the borrower uses the plan after a date specified in the

‘written notice of the amendment that is at least 15 days after the mailing or
delivery of the notice (but that need not be the date the amendment becomes
effective) by making a purchase or obtaining a loan; provided, that the notice
from the bank includes a statement that the described usage after the referenced
date will constitute the borrower's acceptance of the amendment.

(4) Any borrower who furnishes timely notice electing not to accept an
amendment in accordance with the procedures referenced in paragraph (2) of
this subsection and who does not subsequently use the plan, or who fails to use
such borrower's plan as referenced in paragraph (3) of this subsection, shall be
permitted to pay the outstanding unpaid indebtedness in such borrower’s account
under the plan in accordance with the rate or rates of periodic interest charged by

‘a bank to a borrower under § 943 or § 944 of this title without giving effect to the
amendment; provided however, that the bank may convert the borrower’s
account to a closed end credit account as governed by subchapter HI of this
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chapter, on credit terms substantially similar to those set forth in the then-existing
agreement governing the borrower’s plan.

(5) Notwithstanding the other provisions of this subsection, no notice required by
this subsection of an amendment of an agreement governing a revolving credit
plan shall be required, and any amendment may become effective as of any date
agreed upon between a-bank and a borrower, with respect to any amendment
that is agreed upon between the bank and the borrower, either orally or in writing.

{(End of statutory quote).

Subsection (b) very carefully provides for the améndment of an agreement_ that
increases the rate or rates of periodic interest charged by a bank to a borrbwer. Thé
borrower is given proper notice, and is given the opportunity to accept, or reject the
amendment, either expressly or by action consistent with recognition of the
amendment. The proscribed process is consistent with a modification of préviously
settled terms, modified as agreed in the contract. Please take notice that everything
discussed so far specifically deals with increases in the rate or rates of periodié
interest, clearly established as a term in the original contract between the bank and
the borrower. Every condition is clearly identified as applying to subsection (b}, § |
943 or § 944. No mention in subsection (b) is made of anything applying to
subsection (a). Sub-subsection (5) is noteworthy in that it étates;

“no n'oti'ce required by this subsection of an amendment of an agreement
governing a revolving credit plan shall be required” when the amendment “is
agreed upon between the bank and the borrower, either orally or in writing.”

This reaffirms the common law of contracts (Restatement (second) of Contracts)
is recoghized as being in force. |

We now turn our attention to subsection (a), which is provided as follows:

(a) Unless the agreement governing a revolving credit plan otherwise provides, a

bank may at any time and from time to time amend such agreement in any

respect, whether or not the amendment or the subject of the amendment was
originally contemplated or addressed by the parties or is integral to the
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relationship between the parties. Without limiting the foregoing, such
amendment may change terms by the addition of new terms or by the
deletion or modification of existing terms, whether relating to pfan benefits or
features, the rate or rates of periodic interest, the manner of caiculating
periodic interest or outstanding unpaid indebtedness, variable schedules or-
formulas, interest charges, fees, collateral requirements, methods for
obtaining or repaying extensions of credit, attorney’s fees, plan termination,
the manner for amending the terms of the agreement, arbitration or other
alternative dispute resolution mechanisms, or other matters of any kind
whatsoever. Unless the agreement governing a revolving credit plan
otherwise expressly provides, any amendment may, on and after the date
upon which it becomes effective as to a particular borrower, apply to all then
outstanding unpaid indebtedness in the borrower’s account under the plan,
including any such indebtedness that arose prior to the effective date of the
amendment. An agreement governing a revolving credit plan may be
amended pursuant to this section regardiess of whether the plan is active or
inactive or whether additional borrowings are available thereunder. Any
amendment that does not increase the rate or rates of periodic interest
charged by a bank to a borrower under § 943 or § 944 of this title may
become effective as determined by the bank, subject to compliance by the
bank with any applicable notice requirements under the Truth in Lending Act
(15 U.S.C. §§ 1601 et seq.), and the regulations promulgated thereunder, as
in effect from time to time. Any notice of an amendment sent by the bank
may be included in the same envelope with a periodic statement or as part of
the periodic statement or in other materials sent to the borrower. (End of

statutory quote). '

In subsection (a), the careful attention to fecognit_bn of the amendment and the

procedures for rejecting or accepting the amendment so clearly spelled out in

subsection (b), is absent. The only provision specified is that a notice may be sent

i the same envelope with the periodic statements. Nothing in subsection (a)

pr_évides for, or authorizes, unilateral amendments to the agreement. The

agreem'ent is a contract of adhesion; the bank constructs the contract and the

cardholder is left with the choice of accepting the contract as is, or refusing the

~ contract. The cardholder is not g'iven the option of negotiating any terms of the

c_ontr‘aét; As such, the bank is the only party in a position to amend the contract.

This does not equate to a unilateral right to amend. Each amendment must stilt
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meet the basic requirements of contract formatibn, including mutual assent—-a
“meetihg of the minds” of both parties.

Section 952(a) of the Delaware statute is a restatement .of- the common law of -
contracts. The parties have the ability to amend any contract or agreement in any
| respect, including thé additic;n of new terms, not origin.aiiy contemplated by the
parties. The statute confirms the common law of contracts, and is not a statute in
abt_rogation of the common law. Parties have the power to amend their contract

under the same power of contract formation, and under the same constraints of

contract formation.

In Mandril v. Kasishke, 620 S.W.2d 238, the court held;

[8] “To modify contract, new or modifying agreement must possess essential

elements of contract; in particular, there must be meeting of minds of parties and

terms of original contract cannot be unilaterally remade by one of the parties.”

Tﬁe four required elements of contract formation are: (1) Agreement (includes an
offer and an acceptance), (2) Consideration, (3) Contractual capacity, and (4)
Legality. The agreement (offer and acceptahce) is addressed as follows.
Ina misinterpretaﬁon of Delaware statute Title 5 § 952, MBNA attempts to use the
notification procedure for increases in the rate or rates of periodic interest specific to
subsection (b) as a justiﬁcation for adding new terms under subsection (a), in an
apparent attempt to bypass the requirement to obtain the conscious and express
consent of the cardholder. MBNA offers the option of reftjsing the amendment by

sending a written statement to that effect to MBNA (opting out). No such provision is

present ih subsection (a) of § 952 of the Delaware statute.  In addition, the proposed
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arbitration amendment was not solicited by Carroll. The Restatement (Second) of
Contracts states in §69, “Acceptance by Silence - ... (a) Acceptancé by silence is
“exceptional.

Ordinarily an offeror does not have power to cause the silence of the offeree

to operate as acceptance. The usual requirement of notification is stated in §

54 on acceptance by performance and § 56 on acceptance by promise. The

mere receipt of an unsolicited offer does not impair the offeree’s freedom of

action or inaction or impose on him any duty to speak.

MBNA further attempts to use the continued use of the card as an act on the
part of the cardholder to indicate assent to the proposed arbitration modification to
the contract. If a cardholder is aware of the proposed arbitration clause, and agrees
to the modification, the cardholder will continue to use the card. If a cardholder is
unaware -of the proposed arbitration clause, and would not agree to it if they were
aware of the proposed modification, the cardholder would continue to use the card.
The proposed act to indicate assent is ambiguous and thus inefféctive. The act of
the cardholder must be specific to the proposed amendment. The Restatement

(second) of Contracts, §18, manifestation of mutual assent (c), states;

“A ‘manifestation’ of assent is not a mere appearance; the party must in some

way be responsible for the appearance. There must be conduct and a conscious will

to engage in that conduct. Thus, when a party is used as a mere mechanicat
instrument, his apparent assent does not affect his contractual relations.”
“This is true even though the other party reasonably believes that the assent

is genuine.”

In Walker v Percy, 142 N.H. 345 (1997), 702 A.2d 313, The New Hampshire

Supreme Court held that [3],

“It is a fundamental principle of contract law that one party to contract cannot
alter its terms without assent of the other party; parties minds must meet as to the
proposed modtf cation” _
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‘and [4],

“While agreement to modify contract may be inferred from parties’ conduct, it
is not sufficient for party seeking to prove modification to show ambiguous course of
dealing from which one party might reasonably infer that original contract was still in
force, and the other that it had been changed.” :

For example, if a cardholder filed an arbitration action against MBNA, that
would be a clear act in recognition of the addition of the proposed arbitration clause
fo the credit card agreement. Conﬁnued normal use of the card canﬁot be construed
as assent to a proposed amendment new to the contract terms.

The “notice” referred to in the Delaware statute is not the amendment itself, but
rather a notice of an offer to amend. Such an offer is dependant on the conscious

recognition and acceptan;ie of the offeree as required in the Common Law of

Contracts.

MBNA also asserts that the cardholder has agreed to accept all changes in the
original agreement. The only form of the agreement supplied by MBNA in Carroll's
request for the ariginal contract is the “Credit Card Agreement - Additional Terms

and Conditions — Selected Sections” which states,

“We May Amend This Agreement. We may amend this Agreement at any time.
We may amend it by adding, deleting, or changing provisions of this Agreement,
When we amend this Agreement, we will comply with the applicable notice
requirements of federal and Delaware law that are in effect at that time. If an
amendment gives you the opportunity to reject the change, and if you reject the
change in the manner provided in such amendment, we may terminate your right to
receive credit and may ask you to return all credit devices as a condition of your
rejection. The amended Agreement (including any higher-rate or other higher
charges or fees) will apply to the total outstanding balance, including the balance
existing before the amendment became effective. We may replace your card with

another card at any time.”

There is no provision, or authorization, in this Agreement to unilaterally amend

the Agreement. The language is consistent with a contract of adhesion where the

DEFENDANT’S BRIEF IN SUPPORT OF OPPOSITION TO CONFIRMATION OF
ARBITRATIONAWARD ~ Pg8of 17.

- 50



cardholder cannot negotiate the terms of the contract. Any amendment to the
contract must still comply with the common law of contracts: There must be a
“meeting of the minds: both'pénﬁes must agree as to the terms of the confract.”
Wi.thout this “Meeting of the m.inds”,‘there is no agreement.

As this proposed Arbitration agreement follows from the Federal Arbitration Act -
(FAA) and invoives interstate commercé, it is imbortant to consider what the Federal
courts have said in :this regard. It should be noted here that the FAA was intehded;
“to reverse the longstanding judicial hostility to arbitration agreements that had
existed at English common law and had been adopted by American courts, and to

place arbitration agreements on the same footing as other contracts.” Gilmer v.
Interstate/Johnson Lane Corp 500 U.S. 20, 24, 111 8. Ct. 1647, 1651, 114 L. Ed.

2d 26 (19886).
As other Federal courts have noted;
“a party will suffer irreparable harm if compelled to arbitrate in the absence of any
agreement to do s0.” GTFM v. TKN Sales, Inc., 2000 WL 364871, at *2 (S.D.N.Y.
Apr. 7, 2000) rev'd on other grounds, 257 F.3d 235 (2d Cir. 2001); Mount Ararat
Cemetery v. Cemetery Workers & Greens Altendants Union, 975 F.Supp. 445, 446,
447 (E.D.N.Y. 1997); Spear, Leeds & Kellogg v. Cent. Life Assurance Co.; 879
F.Supp. 403 (S.D.N.Y. 1995) rev'd on other grounds, 85 ¥.3d 21 (2d Cir. 1996).
The FAA pblicy in favor of enforcing arbitration clauses doeé not come into
play in determining whether an agreement to arbitrate exists. Carson v. Gianl Food,
Inc., 175 F.3d 325, 329 (4™ Cir. 1999); Va. Carolina Tools, Inc. v. Intl Tool Supply,
Inc., 984 F.2d 113, 117 (4" Cir. 1993); Badie v. Bank of Am., 67 Cal. App. 4" 779,
790, 79 Cal. Rptr. 2d'273, 280 (1998). The question of whether parties have
entered into an agreement to arbitrate is resolved through application of state
contract principles that govern the formation of any contractual agreement. See

First Options of Chicago, Inc. v. Kaplan, 514 U.S. 938, 944, 115 8. Ct. 1920. 131 L/

Ed. 2d 985 (1995). “The policy favoring arbitration cannot displace the necessity for
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~ avoluntary agreement to arbitrate.” Victoria v. Super, Ct.,, 40 Cal. 3d 734, 739, 222

Cal. Rptr. 1, 710 P.2d 833 (1985). To apply the policy in favor of enforcing
arbitration clauses to the question of whether an agreement to arbitrate exists,

“would permit the presumption to displace the fundamental rule that parties
can be required to arbitrate only that which they have agreed to arbitrate.”
Hendrick v. Brown & Root, Inc., 50 F.Supp. 2d 527, 538 (E.D.Va. 1999).

Specific to the case at bar, as explained in Myers v. MBNA America, 2001 WL

965063 (D.Mont.), the 8" Federal District Court in Montana held;

“MBNA proposed the Arbitration Section as a change in the terms of the parties’
relationship that would be effective unless rejected by the cardholder. in other
words, MBNA skipped offer and went straight to acceptance. Myers did not
perform an act and did not forego the performance of an act.
it shouid here be plainly set forth that an offeror has no power to cause the
silence of the offeree to operate as an acceptance when the offeree does not
intend it to be so. The offeree’s conduct, coupled with the silencef,] may be
such as to make the silence operative. The offeror's own language or other
conduct may be such as to make the offeree’s silence a sufficient acceptance
binding upon the offeror. But an offeror can not, merely by saying that the
offeree’s silence will be taken as an acceptance, cause it to be such. The
offeror cannot force the offeree to take pen in hand, to use a postage stamp,
or to speak, under penalty of being bound by a contract by not expressing a
rejection. Joseph M. Perillo, Corbin on Contracts § 3.18 (1993 & Supp Fall
2000), at 407-08.
Circumstances may indicate that the offeree accepts the offer. See id. At 402- 05
However, the only circumstance in this case that might indicate Myers’ acceptance is
her failure to notify MBNA of her rejection. That circumstance is dismissed by Perillo
and by common sense. MBNA could argue that it gave up its right to a jury trial in
exchange for Myers’ doing the same.” However, this is not evidence that anything
was “bargained for.” In sum, there is no indication that Myers agreed to arbitrate the

dispute with MBNA.”

MBNA generally argues that the cardholder “agreed” to any changes it makes

in the future as part of the cardholder agreement. Myers also addressed this

argument,

“ff MBNA’s argument that Myers “agreed” to arbitration when she agreed to
allow MBNA to amend the Agreement were accepted, there would be no
reason to stop at arbitration. MBNA could “amend” the Agreement to include
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a provision taking a security interest in Myers’ home or requiring Myers {o pay
a penalty if she failed to convince three friends to sign up for MBNA cards.
Such provisions were as much within the agreement of the parties at the
outset of their relationship as the arbitration provision.” .

in conclusion, the court held,
“Absent circumstantial evidence that Myers accepted MBNA's offer to
arbitrate their disputes, the Arbitration Section cannot be enforced against

Myers. Nor can her agreement to arbitrate be implied from her agreement to
agree to MBNA’s amendments.”

Carroll has specifically requested evidence regarding Carroll’'s knowledge and

agreement to the arbitration agreement from MBNA, as follows;

INTERROGATORY NO. 7: State the evidence you have and/or will use at
trial to prove the Pléintiff had knowledge of the alleged Arbitration Agreement.

ANSWER: Testimony of Greg Canapp; account records, including the card
agreement; and the credit card account statements.

INTERROGATORY NO. 8: State the evidence you have and/or will use at

trial to prove the Plaintiff agreed to the alleged Arbitration Agreement.

ANSWER: See Answer to Interrogatory No. 7.
Under Plaintiff's REQUEST FOR PRODUCTION OF DOCUMENTS;

REQUEST NQO. 5: Please provide and make available for copying and

inspection all documents referred to in Interrogatory No. 7 above.
ANSWER: Documents have previously been provided with Defendant’s

Responses to Plaintiff's First Requests for Prodluction of Documents.

REQUEST NO. 6: Please provide and make available for copying and
inspection all documents referred to in Interrogatory No. 8 above.

'ANSWER: See Answer to Request No. 5 above.
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The testimony of Greg Canapp, in answer to Intefrogatory No. 7, above, is as

follows:

1. 1am the Senior Personal Banking Officer at MBNA America Bank, N.A. and |
make this affidavit based upon my own personal knowledge and belief.

2. On or about September 1, 1880, Miriam Carroll opened a credit card account
with MBNA America Bank, N.A.

3. Atrue and correct cOpy of the cardholder agreement gerrning the account is

attached hereto as Exhibit “A”.

4. True and correct copies of the monthly statements associated with the Carroll
account are attached hereto as Exhibit “B”.

5. MBNA does not have record of having received a billing dispute letter from

Ms. Carroll in reference to this account.

This is the full extent of Mr. Canapp’s testimony. There is no attached Exhibit
| “A”. There is no attached éxhibét “B”. There is hothing in Mr. Canapp’s testimony
regarding Carroll's knowledge of the alleged arbitration agreement, or any
information regarding any form of acceptance, or of a “meeting of the minds” about
arbitration at all. His testimony is totally silent on the subject.

The documents, previously obtained during discovery by Carroll, are “Credit
Card Agreement Additional Terms and Conditions” which is not the agreement
entered into by Carrolf with MBNA, ‘and does not represent the agreemeht governing
this account. The Additional Terms and Condftions contains no evidence

whatsoever that Carroll had any knowledge of the proposed arbitration amendment,
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or any evidence that Ca‘rroH agreed to the arbitrafion amendment. The other
' doduments are monthly statements and likewise contain no evidence that Carroll
had any knowledge of the proposed arbitration agreément, or any evidence that
Cérfoli agreed to the arbitration amendment. MBNA has presented no évidence of a
meeting of the ﬁinds, conscious knowledge of the offer to amend on the part of
Carroll, or any evidence of Carroll's agreement to arbitrate.
Other courts have held similarly. The alleged addition of the arbitration

clause is a parol modification. In Scott v. Castle, 104 Idaho 719, 662 P.2d 1163,

The ldaho Supreme Court held that;
“Parties to a written contract may modify its terms by subsequent oral
agreement or may contract further with respect to its subject matter; however,
one party to a contract cannot alter its terms without assent of the other and
minds of the parties must meet as to any proposed modification, and fact of
‘agreement may be implied from a course of conduct in accordance with its
‘existence and assent may be implied from acts of one party in accordance
with terms of change proposed by the other.” .

Carroll was not aware of any proposed contract modification regarding
arbitration, there was no conscious knowledge ofé proposed arbitration clause,
there was no “meeting lof the minds” regarding arbitration or its addition to the
existing contract between MBNA and Carroll (see attached affidavit). Assent may be
implied from acts, lbut the acts must be consistént with the nature of the change.
Carroll has not acted in a manner consistent With arbitration being a part of the
éontract. .in Gulf Chemical Employees Federal Credit Union v. Williams, 107 idaho -
890,'6_93 P.2d 1092, the Idahé'S.upreme Court held that,

~ “No enforceable contract exists unless it reflects a meeting of the minds and
embodies a distinct understanding common to both parties.”
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And' in Hieman Aber & Goldlust v. Ingram, C.A. No. 96C-05-047, SUPERIOR
COURT OF DELAWARE, KENT, 1998 Del. Super. LEXIS 251, April 23, 1998, The

Delaware court held that,

[2]'Ht is of course, elementary that where a contract is sought to be made in
the form of an offer and an acceptance, there is no meeting of the minds
unless the acceptance is of the identical thing offered.”
(See also Mesa Partners v. Phillips PetroleumCo., Civil action No. 7871, COURT OF
CHANCERY OF DELAWARE, NEW CASTLE, 488 A.2d 107; 1984 Del. Ch. LEXIS
540; and Martin Newark Dealership, Inc., v. Grube, C.A. No. 97-11-064 COURT OF
COMMON PLEAS OF DELAWARE, NEW CASTLE, 1998 Del.C.P. LEXIS 2)
No such meeting of the minds and common uhderstanding exists between MBNA
and Carroll regarding arbitration.

in Yellowpine Water User’s Ass'n v. Imel, 105 ldaho 349, 670 P.2d 54, the

ldaho Supreme Court held;

“Oné party cannot unilaterally change the terms of a contract and attempts to
add terms without the consent of all parties are ineffectual.”
MBNA relies on Edelist v. MBNA America Bank, Del. Super., 2001 (Aug. 09,
2001), 790 A.2d 1249, in support of its ability fo modify its contract by notice. In
Edelist, the plaintiff, Daniel Edelist, made only bare assertio‘ns {FN4], providing no
evidence; nor affidavit. The court properly ruled against Edelist, based on a lack of
evidence.  Because there was no réal controveréy before the court, and thé actual
_interpretation of the statute was not challenged, the court rightfully did not analyze
| the-stattjte. MBNA uses the decision of the court, which did not analyze the statute,
as verification of its position. |
Carroll has examined the following cases to determine if the courts have

actually analyzed or examined the Delaware statute (Title 5 § 952(a) and (b)):
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Lloyd v. MBNA America B'ank, NA., 27 Fed‘Appx. 82

Pick v. Discover Financial Services, Inc., 2001 WL 1180278

Fields v. Howe, 2002 WL 418011

Jaimez v. MBNA America Bank, N.A., 2006 WL 470587

. Discover Bank v. Vaden, 409 F.Supp.2d 632, 635

Blanchard v. MBNA America Bank, N.A., 2005 WL. 1921000

Stone v. Golden Wexier & Sarnese, P.C., 341 F.Supp.2d 188, 193

Kurz v. Chase Manhattan Bank USA, N.A., 319 F.Supp.2d 457, 459+

Marsh v. First USA Bank, N.A., 103 F.Supp.2d 909, 915

Edelist v. MBNA America Bank, 790 A.2d 1249, 1250+

Grasso v. First USA Bank, 713 A.2d 304, 309+

Sears Roebuck and Co. v. Avery, 593 S.E.2d 424, 430, 163 N.C.App. 207

Goetsch v. Shell Oil Co., 197 F.R.D. 574 (W.D.N.C. 2000) ,

In none of these cases has the text of the statute been examined or
compared to the interpretation of MBNA or any other bank or financial institution.
Carroll assetts that MBNA's ihterpretation of the statute is not correct and asks this
court to examine the Delaware statute in question (Delaware Title 5, § 952(3) and
(b)) as explained above. Because there was, and is, no meeting of the minds
regarding arbitration, there is no agreement to arbitrate disputes between Carroll
and MBNA. MBNA has presented no proof or circumstantial evidence
demonstrating a meeting of the minds regarding arbitration. Any statute which
abrogates the common law must do so explicitly; it cannot be vague or ambiguous.
The Delaware statute does not explicitly abrogate the common law, nor does the
cardholder agreement explicitly abrogate the common law. Neither document
provides for, or authorizes, the unilateral amendment of the agreément. '

Based on the common law of contracts, the Delaware statute and the
- cardholder agreement, there is no right, authority or power, on the part of MBNA to

unilaterally amend the contract. Because thisis a contract of adhesion, it is to be

strictly construed against MBNA, which constructed the contract. Carroll therefore

" DEFENDANT’S BRIEF IN SUPPORT OF OPPOSITION TO CONFIRMATION OF
ARBITRATION AWARD RPg-15 of 17.
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respectfully prays that this court will find that there is no agreement't'o arbitrate
between Carroll and MBNA, and will subsequently vacate the following award letter

from the National Arbitration Forum:

Award letter against Miriam G. Carroll, dated 08/03/2005, in the amount of

$30,241.41, File Number: FA0503000443990.

Dated this S day of September, 2006.

U'uc{mw\ g : C,mv-w \ \

Miriam G. Carroll, Defendant, in propria persona

DEFENDANT’S BRIEF IN SUPPORT OF OPPOSITION TO CONFIRMATION OF
ARBITRATION AWARD ~ _Pg160of17. |
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CERTIF iCATE OF SERVICE

{, Miriam G. Carrolf hereby certify that [ mailed a true and correct copy of my
Brief in Support of Opposition to Confirmation of Arbitration Award this &{, day
of September, 2006, by Certified Mail #7005 1160 0002 7630 2985 to the attorney

for the Plaintiff at the following address:

William L. Bishop, Jr.

Bishop, White & Marshall, P.S.
P.O. Box 2186

Seattle, WA 98111

720 Olive Way, Suite 1301
Seattle, WA 98101

M:H;,.M‘wa me\\

Miriam G. Carroll, Defendant, in propria persona

DEFENDANT’S BRIEF IN SUPPORT OF OPPOSITION TO CONF%RMATION OF
ARBITRATION AWARD Pg 17 of 17..
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IDAHO COUNTY DISTRICT COURL -

C FLED
IN THE DISTRICT COURT OF THE SB%JUDICIAL ﬂééﬁge»ﬁ‘?ﬁﬁ—ﬁ%
R

STATE OF IDAHO, IN AND FO COUNTY OF IDW 14 2006

’3}, ROSE E. GEHRING
MIRIAM G. CARROL, ) v
)
Plaintiff, )
) MEMORANDUM DECISION
Vs. ) AND ORDER
)
MBNA AMERICA BANK, )
)
Defendant. )
)
) .
MBNA AMERICA BANK, )i CASENO. CV-3lprp4f]
)
Plaintiff, )
)
vs. )
)
DAVID F. CAPPS, )
)
Defendant. }
)

This case comes before me on a motion by David Capps and Miriam Carroll for
injunctive relief iﬂvalidating the arbitration awards entered in favor of MBNA Bank
against them individually. The ciairﬁs of Mr. Capps and Ms. _Carroll, residents of Kamiah
who reside together, are similar and they were consolidated on May 11, 2006.

FACTS
| In December 2004, after receiving a monthly statement for their credit card
agreement, Mr. Capps and Ms. Carroll mailed a letter to MBNA Bank alleging a dispute
in their credit card liability. Ms. Carroll’s letter purported to place in dispute a debt in

excess of twenty-four thousand dollars. Mr. Capps’ letter purported to place in dispute a
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debt in excess of twenty-one thousand d(_)liarsl. The Bank did not reply to this letter, nor
did it conduct an investigatién but rather made attempts to collect on the outstanding debt |
by filing an arbitration claim. In addition, the Bank listed the two accounts as closed or
restricted and reported them as overdue to a credit bureau.

Mr. Capps and Ms. Carroll each wrote a letter to MBNA Bank (Mr. Capps in June
and Ms. Carroll in October) asking the Bank to observe prescribed procedures for
resolving billing disputes as required by federal regulations. The letters requested that
the Bank amend their respective credit reports to indicate that the account balance was in
dispute rather than overdue, to remove any re‘ferénce to late payments, and to report a
balance on the account as of the day. when the purported billing dispute was initiated, less

the late fees and interest accrued since that time.

Subsequently, MBNA Bank filed claims against Mr. Capps and Ms. Carroll with
the National Arbitration Forum (NAF), requesting that the disputes be arbitrated. In
April 2005 the NAF received a letter from Ms Carroll moving to dismiss the claim filed
with them. The motion to dismiss alleged that the original agreement between Ms.
Carroll and MBNA Bank did not include an arbitration agreement. The motion to '

dismiss also alleged that she had not received notice of an amendment to the agreement

! Each letter stated the following: “I am writing regarding the above account, I believe that my most recent
statement ... is inaccurate ... I am disputing the above amount because I believe that you failed to credit
my amount for prepayments you agreed to credit on the [December] statement ... It was my understanding
that when I entered into the agreement with you that you would accept my signed note(s) or other similar
instrument(s) as money, credit, or payment for previous account transactions, and then reflect those credits
in the [December] statement ... They do not appear in the statement and I am wondering why. The amount
of the credits on the prepayments of money or credit accepted by you should be the approximate amount
that I list above. 1 am making this billing inquiry because I am uncertain of all the dates of the prepaid
credits, charges and also because there may be additional credits that I am-entitled to. Please provide me
with a written explanation why these credits are not showing ... I am requesting that you provide me with
an acknowledgement of this billing error and complete a full investigation by sending me a written
explanation report related to the subject matier of this billing error ... I am also requesting additional
documentary evidence of indebtedness of the account charges, which includes copies of the account
charges and entries that made you arrive at the recent balance shown on my statement ... I am exercising
my right to withhold the disputed amount until you comply ...

MEMORANDUM DECISION AND.ORDER -2
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which added an arbitration clause that would have allowed her the opportunity to opt-out.
Therefore, the motion to dismiss posited that NAF did not have authority to arbitrate her
dispute with MBNA Bank. In July 2005, an equivalent iettelj was received by NAF from
M. Capps.

| On Aﬁgust' 3, 2005 the NAF issued a decision after acknowledging receipt
of the April motion to dismiss and requesting submission of evidence from the parties to
the dispute. The NAF arbitrator found that there was a valid arbitration agreement
between the. parties thereby granting it authority to hear the disputé. The arbitrator, upon
constdering the evidence subrﬁitted, issued an award to MBNA in the amount of $30,
241.41 against Ms. Carroll. On September 30, 2005 a different arbitrator made similar

* findings in the claim against Mr. Capps. The arbitrator issued an award against him fo
MBNA in the amount of $28,156.49.

" On September 30, _2005 Ms Carroll filed a complaint in Idaho County. She made
several claims including one for injunctive relief invalidating the arbitration award. On’
November 3, 2005 Mr. Capps filed an equivalent complaint against MBNA Bank
alleging the same causes of action and requestiiag the same relief.

On January 17, 2006 MNBA filed a request to confirm its arbitration award
agaiﬁst Mr. Capps. The request was incorrectly filed in Lewis County and was
subsequently t:ransferréd to Idaho County. On March 29, 2006 MNBA moved for
summary judgment in its favor regarding the complaints filed by both Ms. Carroll and
Mr. Capps. On May 11, 2006 the cases were consolidated. On May 24, 2006 MBNA’s
motion for summary judgment as to the claim by Ms. Carroll was denied, and the motion

for summary judgment as to the claim by Mr. Capps was also denied. I also ordered
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MNBA to amend its response to both Ms. Carroll’s and Mr. Cappé’ Request for
Admission Number 3 to comply Idaho Rule of Civil Procedure 36. MNBA complied
“with the order.
ISSUES

1. Mr. Caps and Ms. Carroil content that there was no enforceable arbitratioh clause
contained in the credit agreement between the partiés at the time the dispute arose.
2. MBNA Bank alleges that there was in fact a valid arbitration agreement bétween the
parties at the time the dispute arose.

DISCUSSION

Enforceability of Credit Card Arbitration Apreements

~ Federal policy liberally favors arbitration agreements and requires coutts to
rigorously enforce them. Shearson/Am. Exp., Inc. v. McMahon, 482 U.S. 220, 226
(1987); Dean Witter Renyolds, Iﬁc. v. Byrd, 470 U.S. 213, 221 (1985); Marsh v. First
US4 Bank, 103 F.Supp.2d 909, 914 (N.D. Tex. 2000). Under the Federal Arbitration Act
(“FAA™), 9 U.S.C. § 1 et seq., written arbitration agreements in transactions involving
interstate commerce are “valid, irrevocable, and enforceable” according to their terms as
long as they are otherwise valid under general principles of contract law. 9 U.S.C. § 2;
Volt Information Sciencés, Inc. v. Brd Of Trustees, 489 U.S. 468, 478 (1989); Jaimez v.
MBNA America Bank, 2006 WL 470587 *2 (D. Kan. Feb. 27, 2006); Marsh, 103
F.Supp.2d at 914. Federal law prohibits courts from subjecting arbitration provisions to
special scrutiny. Doctor’s Assoc., Inc. v. Casarotto, 517 U.S. 681 (1996).

The FAA was intended by Congress to “revers(e] centuries of judicial hostility to

arbitration agreements.” Scherk v. Alberto-Culver Co., 417 U.S. 506, 510 (1974); Marsh,
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103 F.Supp.2d at 914. Consequently, while the scope of an arbitration agreément is an
issue for judicial resolution, any doubts concerning the scope of arbitrable issues should
be resolved in favor of arbitration. AT&T Technologies, Inc. v. Communications Workers
of America, 475 U.S. 643, 650 (1986); Moses H. Cone Mem. Hosp. v. Mercury Constr.
Cérp., 460 U.S. 1 24-25 (1983). Idaho has adopted the same public policy in enacting
the Uniform Arbitration Act, which provides by similar language for the enforcjeability of
valid arbitration agreements. 1.C. § 7.901 et seq.; International Assoc. of Firefighters,
Local No. 672, 136 Idaho 162, 167—-68.(2001) ( recognizing that arbitration is a favored
remedy in Idaho and that doubts are to be resolved in favor of arbitration).

Of course, courts may not force parties to arbitrate disputes if the parties have not
entered into a valid agreement to do so. Maestle v. Best Buy Co., 2005 WL, 1907282
{Ohio App. 8 Dist. Aug. 11, 2005)  “Arbitration . . . is a way to resolve dispufesmbut
only those disputesf—that the parties have agréed to submit to arbitration.” First Options
of Chicago, Inc. v. Kaplan, 514 U.S. 938, 943 (1995). Consequently, whether the parties
agreed to arbitrate is determined by state contract law. Id. at 944; Kurz v. Chase
Manhattan Bank, 319 F.Supp.2d 457, 4.6‘1 (S.D.N.Y. 2004). Furthermore, under the FAA
“generally applicable contract defenses, such as fraud, duress, or unconscionability, may
be applied to invalidate arbitration agreements.” Doctor’s Assocs., Inc. v. Casarotto, 517
U.S. 681, 687 (1996). Again, courts lool; to state law to resolve these issues. Jaimez,
2006 WL 470587 at *3. |

In the case at hand the original agreement included an express provision providing
for future amendment. See Plaintiff’s Exhibits 1 and 2 The original contract also

included a choice of law provision stating that Delaware law would govern the rights and
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obligations undé; the contract: See Plaintiff’s Exhibits 1 and 2. Neither Ms. Carroll nor
Mr. Capps are contesting that Delaware law applies; indeed, they affirmatively state that
it does. See Plaintiff’s Post Hearing Memorandum Rebuttal and Plaintiff’s Brief for
Evidentiary Hearing on Agreement to Arbitrate.

Therefore, Delaware law governs whether the parties agreed to arbitrate or
whether there are any contract defenses to the validity of any agreement to do so. The
righf of a credit card company to amend agreements to provide for arbitration is statutory.
5 Delaware Code § 952(a), entitled “Amendment of Agreement,” provides that unless the
original credit card agreement. provides to the contrary, that a bank “may at any time and
from time to time amend such agréement in any respect,” including modifying the
agreement to allow terms in regards to “arbitration or other alternative dispute resolution
mechanisms, or other matters of any kind whatsoever.” The later amendment need not
have been “originally contemplated bf the parties or addressed by the parties” in the
original contract agreement or be “integral to the relationship between the parties.” /4.

Section 952(b) details what unilateral amendment procedures may be followed in
cases where the rate of interest charged is to be changed. Where the rate is to be
changed, the bank must “deliver to the borrower, at least 15 days before the effective date
of the amendment, a clear and conspicuous written notice, that shall describe the
amendment and that shall set forth the effective date . .. .” 5 Del. C. § 952(b)(1). If
proper notice is mailed, the amendment will become effective “if the borrower doe.s not,
within fifteen days of the earlier of the mailing or delivery of the written notice . . .
furnish written notice to the bank that the borrower does not agree to accept such

amendment.” 5 Del. C. § 952(b)(2). If the bank’s notice states that usage of the card
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after the effective date will constitute acceptance of the amendment, such usage will
render the amendment effective. 5 Del. C. § 952(b)(3). In sum, where the rate is to be
changed, notice with an option to opt-out suffices, and failure to object in writing or
continued use of the card will operate to render an amendment effective.

As to amendments which do not involve changing the rate of interest charged,
including an amendment regarding arbitration, section 952(a) states that such
amendments “may be deemed effectivé as determined by the bank,” subjectto
compliance by the bank with any of the notice requirements of the Truth in Lending Act
or its implementing regulations. Notice of such an amendment may be sent in the same
envelope with the monthly billing statement or in the same envelope with other materials
sent to the borrower. Id,

In the case where there is clear statutory authority allowing unilateral amendmént,
courts have not hesitated to give effect to the mandate of the FAA that arbitration
agreements must be enforced.  Both Delaware courts and courts applying Delaware law
have recognized that the right to unilaterally amend a credit card agreement by notice and
an opportunity to opt out in writing has been provided- for by the Delaware legislature and
is to be given effect. Jaimez, 2006 WL 470587 at *3-4; Blanchard v. MBNA America
Bank, 2005 WL 1921000 (W.D. N. C.) (unreported) Kurz, 319 F.Supp.2d 457; Fields v.
Howe, 2002 WI. 418011 (S.Ij. Ind. 2002); Marsh v. First USA Barnk, 103 F.Supp.2d 909
(N.D. Texas 2000); Joseph, 775 N.E.2d 550; Edelist, 790 A.2d 1249; Pickv. Discover
Fin. Serv., 2001 WL 1180278 (D.Del. 2001)..

The court in Edelist put'it plainly: “Delaware Statutory law . . . permits MBNA to

unilaterally amend agreements by notice and an opt-out provision. . . . MBNA, therefore,
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followed the statutory scheme for amending credit card agreements. By doing so and by
Edelist’s failure to opt out, his credit card agreernenf was properly amended. . .. In éhort,
Delaware’s statutory scheme permitting unilateral amendment with opt-out availability is
an acceptable means of amending a credit card agreement ” 790 A.zd at 1257-59; see
also Marsh, 103 F.Supp.2d at 915-19 (where cardholder did not opt out and continued to
use the card, he was both statutorily and contractually bound). |

Ms. Carroll and Mr. Capps concede that accéptance can be implied by conduct. .
The original credit card égreement in this case contained a choice of law clause under
which the parties agreed that Delaware laVQ would govern any issues arising concerning
the confract. Under choice of law principles articulated in the Restaiement (Second) of
Conflict of Laws §145 and accepted by the Idaho Supreme Court, Idaho courts give
effect to such choice of law provisions unless that chosen forum has no significant
relation to the parﬁies or unless the law chosen violates some fundamental public policy
 ofIdaho. Seubert Excavators, Inc. v. Anderson Logging Co., —126 Idaho 648, 651, 889
P.2d 82, 85 (1995) (citing Johnson v. Pischke, 108 Idaho 3l97, 400, 700 P.2d 19, 22
(1985)). Neither of those two conditions is met ih this case. Thus Delaware law governs
the resolution of the dispute. Under Delaware law the arbitration agreement is valid and
enforceable, There is evidence of mailed notice in regards to the arbitration clause (see
P.laintiff’ s Exhibits 1 and 2) and the Plaintiffs in this case admit that no opt-out letter was
mailed. Therefore, the decision of the arbitrator is valid and enforceable.

Order

1. The arbitration award in favor of MBNA against Ms. Carrol in the sum of

- $30,241.41 is CONFIRMED.
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2. The arbitration award in favor of MBNA against Mr. Capps in the sum of

$28, 156.49 is CONFIRMED

It is so ordered this/ day of September, 2006,

rd
ohn H. Bradbury
District Judge

CERTIFICATE OF MAILING
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I hereby certify that a true copy of the fore_goi%dMEMORANDUM DECISION
AND ORDER was mailed, postage prepaid, this |¢{¥~day of September, 2006, to the
following:

MBNA America Bank

cfo Wilson, McColl & Rasmussen
P.O.Box 1544

Boise, ID 83701

David Capps
HC-11 Box 366
Kamiah, ID 83536
Miriam Carroll

HC-11 Box 366
Kamiah, ID 83536

Clerk of the District Court

by/{w%f(%/) 1007, ,{jjg//ﬁﬁz/{%{
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Miriam G. Carroll
David F. Capps
HC-11 Box 366
Kamiah, 1D 83536
208-935-7962
FAX: 208-926-4169
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IDAHO COUNTY DISTRICT COURT
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OSE E. GEHAING
| £RKO) msmmcoum

AN THE DISTRICT COURT OF THE SEGOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

MIRIAM G. CARROLL,
Plaintiff,

Vs .

MBNA AMERICA BANK, N.A,,

Defendant,

MBNA AMERICA BANK, N.A.,

Plaintiff,
VS,
DAVID F. CAPPS,

Defendant,

o p—
g N T S N L e N L NP A R T N R

"Case No. CV-36747

AMENDED
MOTION FOR
RECONSIDERATION

or in the alternative:

AMENDED
MOTION TO ALTER OR AMEND
A JUDGMENT

COMES NOW Miriam G. Carroll, and David F. Capps, and moves this

court under Rule 11(B) of the Idaho Rules of Civil Procedure for a Motion for
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Reconsideration, or in the altemati;fe, under Rule 59(e) of the Idaho Rules of
Civil Procedure for a Motion to Alter or Amend a Judgment for the following
reasons:
1. The Delaware choice of law provision is not valid.
2. MBNA's claim to'be owed money by Capps and Carroll is fraudulent.
3. MBNA obtained the award letters without proper jurisdiction.
4. The National Arbitration Forum has displayed a bias in favor of the party
granted the arbitration award. |
5. The arbitration with the National Arbitration Forum was unconscionable.
8. The arbitration clause was employed as a "stealth” amendment, without
effective notice.
7. The cardholder agreement was created with an illusory promise, making
the entire contract illusory and unenforceable.
8. The cardholder agreement was constructed to be deceptive, acting as a
snare to the cardholder.
1.
THE DELAWARE CHOICE OF LAW PROVISION IS NOT VALID.
The Delaware choice of law provision in the alleged cardholder agreement
is not allowed under Delaware law. The Delaware State Code, Title 6 —
Commerce and Trade, Subtitle |, Other laws Relating to Commerce and Trade,
Chapter 27. Contracts, Subchapter |, General Provisions, § 2708. Choice of law

siaies:

(a) The parties to any contract, agreement or other undertaking, contingent or
otherwise, may agree in writing that the contract, agreement or other

AMENDED MOTION FOR RECONSIDERATION Pg 2 of 19
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undertaking shall be governed by or construed under the laws of this
State, without regard to principles of conflict of laws, or that the laws of
this State shall govern, in whole or in part, any or all of their rights,
remedies, liabilities, powers and duties if the parties, either as provided by
law or in the manner specified in such writing are, (i) subject to the
jurisdiction of the courts of, or arbitration in, Delaware and, (i} may be
served with legal process. The foregoing shall conclusively be presumed
to be a significant, material and reasonable relationship with this State and
shall be enforced whether or not there are other relationships with this

State.
(b) ...

(c) This section shall not apply to any contract, agreement or other
undertaking, (i) to the extent provided to the contrary in § 1-301(c) of this
Title, or, (ii) involving less than $100,000. (emphasis added).

As clearly stated in the Delaware Code, the Delaware choice of law provision
in the alleged cardholder agreement does not apply to contracts or agreements
of less than $100,000. Since the amount of the alleged cardholder agreement is
significantly !eés than $100,000, the Delaware choice of law provision is not valid.

MBNA has come into the State of ldaho, solicited business, and in doing so
has subjected itsélf to the laws and jurisdiction of the State of Idaho. In addition,
any contract or agreement, or any modification to such contract or agreement,
made within the State of Idaho, must be properly formed under the laws of Idaho
‘beforé it comesﬁnto existence whether it contains a choice of law provision or
not. If a valid choice of law provision exists within the contract, or agreement, it
does not gain autﬁority until the contract, or agreement, is properly formed under
Idaho law. Only then dees the choice of law provision begin to operate. Contract
formation, or contract modification, which takes place within the State of ldaho,
between an Idaho resident and a foreign corporation who has entered the state

to solicit business, must con_form to the laws of contract formation in the state of

Idaho. If the contract, or agreement, is not properly formed under the laws of the
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State of Idaho, then the contract, or agreement, does not exist and an'y choice of
faw provision, which would otherwise be valid within the contract, does not come
into existence either. The arbitration clause in the alleged cardhoider agreement
was not properly formed under Idaho law. There was no "meeting of the minds”,
© there was no common understanding, and the arbitration clause was entered
unitaterally, which is not allowed in the State of [daho.

Even if the choice of law provision were valid, which it is not, Delaware also
requires a “meeting of the minds” or mutual manifestation of assent for the
formation, or modification, of a corﬁract or agreement.

A contract involves an agreement or meeting of the minds, and every
contract to be binding and unimpeachable must have been entered into by

parties with minds of sufficient soundness for the purpose. Poole v. Newark
Trust Co., 8 A.2d 10, 40 Del. 163, Del Super. 1939,

Manifestation of assent must be overt and intentional.

Overt manifestation of assent — not subjective intent — controls formation of a
contract, the only intent of parties to a contract which is essential is an intent
to say the words or do the act which constitute the manifestation of assent;
the intention to accept is unimportant except as manifested. Where an offeror
reguests an act in return for his promise and the act is performed, the act
performed becomes the requisite overt manifestation of assent if the act is
done intentionally. Industrial America, Inc., v. Fulfon lndustrfes Inc., 285

A.2d 412, Del Super. 1971,

Any amendment to a contract, whether written or oral, relies on the presence
of mutual assent and consideration. Continental Ins. Co., v. Rutledge & Co.,
Inc., 750 A.2d 1219, re-argument denied 2000, WL 268297, Del. Ch. 2000.
For any contract medification, there must be conscious knowledge of the

‘modification and knowing consent of the modification.

When contract is made, no modification can be brought about without consent
of both parties and without consideration. Defendants are thus forced into the
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position of arguing that plaintiffs did agree to the modification because (1)
they did not notify defendants of a refusal to accept it,... The cases appear to
be practically unanimous in holding that the first reason given is insufficient to
show consent to a modification: DeCecchis v. Evers, 174 A.2d 463, 54 Del.
99, Del Super. 1961. See also: Unruth v, Taylor, 18 Del. 42, 43 A. 515;
Josloff v. Fatbourn, 32 Del. 433, 125 A. 349; Brasch v. Sloan’s Moving &
Storage Co., 237 Mo. App. 597, 176 S.W. 2d 58; Colgin v. Security Storage &
Van Co., 208 La. 173, 23 So. 2d 36; French v. Bekins Moving & Storage Co.,
118 Colo. 424, 195 P.2d 968. Cf. 1 Williston on Contracts (Rev. Ed.) 279.

There was no meeting of the minds between MBNA and Capps or Carroff on
arbitration. There was, and is, no intention on the part of Capps or Carroll to
arbitrate this or any dispute with MBNA, nor was any manifestation intentionally
performed by either Capps or Carroll fo indicate assent to this, or any, arbitration
with MBNA.

In the State of idaho:

Generally, silence and inaction, or mere silence or failure to reject offer
when it is made, dQes not constitute acceptance of offer, absent specific
exceptions to rule which may be used to create contract. Vogt v. Madden,
713 P.2d 442, 110 |daho 6, idaho App. 1985.

“Silence or failure to reject an offer usually is not evidence of intent to
accept the offer, except if offeror has stated or given offeree reason to
understand that assent may be manifested by silence or inaction, and offeree
in remaining silent and inactive intends to accept the offer. E£imco Div.
Envirotech Corp., v. United Pacific ins. Co., 710 P.2d 672, 109 Idaho 762,
Idaho App. 1985.

Capps and Carroll were not aware of the offer to amend regarding
arbitration by MBNA, as evidenced in their previous affidavits, and their silence
and inaction cannot be taken as assent to the alleged arbitration clause. There
was, and is, no intention on the part of Capps and Carroll to agree to any form of

arbitration with MBNA, and the silence and inaction on the part of Capps and

Carroll in regard to the arbitration clause was not done with any intent toward
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assent, or any intentional manifestation of assent or mutual understanding

regarding arbitration. As such, no agreement to arbitrate exists between MBNA

and Capps or Carroll.

2.
MBNA’S CLAIM TO BE OWED MONEY BY CAPPS AND CARROLL IS
FRAUDULENT
Capps and Carroll couid not have discovered the fraud evidence and have
become aware of the evidence only by providence. MBNA stated it had
extended credit to Capps and.Carroﬂ and was entitled to receive repayment
under Title 12 USC § 24. Paragraph 7 of this statute authorizes a national
bank to loan its money, not its credit. In First National Bank of Tallapoosa v.
Monroe, 135 Ga. 614, 69 S.E. 1123 (1911), the court, after citing thé above
- statute, said, “[T]he provisions referred to do not give power to a national
bank to guarantee the payment of the obligations of others solely for their
benefit, nor is such power incidental to the business of banking. A bank can
lend its money but not its credit.” In Howard & Foster Co. v. Citizens National
Bank of Union, 135 S.C. 202; 130 S.E. 758, (1927), it was said, "It has been
settled beyond controversy that a national bank, under federal law, being
limited in its power and capacity, cannot lend its credit by guaranteeing the
debt of another. All such contracts being entered -intoj by its officers are ulira
vires and not binding upon the corporation.” In First National Bank of

Montgomery v. Jerome Daly, (1968 Minn. Case; jury reached its verdict Dec.
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7, 1968, cite not found.) prohibits banks from creating money and credit upon
their own books by means of bookkeeping entries. We believe this is what
MBNA has done in regard to our accounts.

The title cited by MBNA (12 USC 24) authorizes the Iending of money for
security. No authorization is present in this statute for extending or loaning
credit. MBNA may have monetized our accounts at the discount window of
the Federal Reserve, in which case its claim that we owe the bank money is
also fraudulent.

3.
MBNA OBTAINED THE AWARD LETTERS WITHOUT PROPER
JURISDICTION

The jurisdictional issue would not have been discovered by Capps and
Carroil, and it is only by providence that it has come to tﬁeir attention. Capps
and Carroll objected to the arbitratibn on the grounds that they did not agree to
arbitrate this, or any, dispute with MBNA America Bank, N.A, (hereinafter
‘MBNA”), see EXHIBIT 1 and 2. Because of the objections of Capps and Carroll,
the arbitrators did not have subject maﬁerljurisdiction and proceeded without
proper jurisdiction or authority. In Buckeye Check Cashing, Inc., v. Cardegna,
126 S.Ct. 1204, 1208 n. 1 (2008) (rule that arbitrators may decide validity of .
cgntract does not éppiy to question of whether an aéreement was formed in the
first instance). In MBNA Americé Bank, N.A., v. Boata, 94 Conn.App. 559, 893

A.2d 479, the court held,

“Because the arbitrator's jurisdiction is rooted in the agreement of the
parties, a party who contests the making of a contract containing an
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arbitration provision cannot be compelled to arbitrate the threshold issue
of the existence of an agreement to arbitrate; only a court can make that
decision”, “In any given case, whether a particular dispute is arbitratable is
a question for the court, and deference need not be given to the
arbitrator's decision”, ...“The arbitration provision in an agreement is, in
. effect, a separate and distinct agreement”, MBNA America Bank, N.A., v.
Boata, (supra).

MBNA failed to go to Federal District Court to obtain an order to compel
arbitration. Without that court order, MBNA and the arbitrator did not have
authority or jurisdiction to proceed. In MBNA America Bank, N.A., v. Credit, No.

94,380 (April 28, 2006), 132 P.3d 898 (Kan. 2008), (See EXHIBIT 3), the court

heid,

“An agreement o arbitrate bestows such jurisdiction. When the existence of
the agreement is challenged, the issue must be settled by a court before the
arbitrator may proceed. See 9 U.S.C. § 4; K.S.A. 5-402." "All we have in the
record is Credit's assertion that she sent an apparently timely objection to the
arbitrator, contesting the existence of an agreement to arbitrate. Although no
copy of this objection is in the record, MBNA’s counsel admitted at oral
argument before this court that his client ‘probably’ has a copy of the
objection; thus we look to MBNA as the appellant to demonstrate that the
objection was somehow ineffective to trigger its responsibility to seek court
intervention to compel arbitration. See 9 U.S.C. § 4; K.S A. 5-402. In the
absence of such a demonstration, we, like the district court, have no choice
but to accept Credit's version of events. Under both federal and state law,
Credit's objection to the arbitrator meant the responsibility fell to MBNA to
litigate the issue of the agreement’s existence. See 9 U.5.C. § 4, KS.A. 5-
402. Neither MBNA, as the party asserting existence of an arbitration
agreement, nor the arbitrator was simply free to go forward with the arbitration
as though Credit had not challenged the exisience of an agreement to do so.
if there is a challenge to the arbitration, it is for the courts, not the arbitrator, to
decide whether the agreement to arbitrate exists and whether the issue in
dispute falls within the agreement to arbitrate.” MBNA America Bank, N.A., v.

Credit, (supra).
Capps and Carroll timely asserted their objection to the arbitrator, a copy

of which is attached as EXHIBIT 1 and 2.
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4,
THE NATIONAL ARBITRATION FORUM HAS DISPLAYED A‘BIAS IN
FAVOR OF THE PARTY GRANTED THE ARBITRATION AWARD

The National Afbitration Forum [NAF] has a demonstrated bias in favor of
corporéte claimants. In an affidavit by Michael Geist (see EXHIBIT 3), a law
professor at the University of Ottawa, where he holds the Canada Research
Chair in Internet and E-commerce Law, the results of his published academic
research on arbitration providers was provided to the court in McQuillan v. Check
‘N Go of North Carolina, Michael Geist studied the arbitration process used in
the Uniform Domain-Name Dispute Resolution Policy (“UDRP”) of the internet
Corpﬁraﬁon for Assigned Names and Numbers ("ICANN"). The information
revealed in his study about the practices of the NAF is most enlightening. His
original study examined 3,094 decisions from 1999 through July, 2001. He also
did a follow-up study in which he updéted his findings to include all UDRP
decisiéns through February 18, 2002, for a total of 4,332 cases.

| The NAF uses two main forms of arbitration, single panel and three-

member panel. In NAF cases where a three member panel was used (in which
both participants choose the arbitrators), the compiainant won only 49% of the
time. However, despite claims of impartial random case allocation as well as a
large roster of panelists, the majority of NAF single panel cases were actually
assigned to little more than a handful of panelists. Of the 1,379 NAF cases
decided by a single NAF-assigned arbitrator through February 18, 2002, 778 of

them ~ 56.4% - were decided by only six arbitrators. In cases decided by the six
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arbitrators most frequently assigned by the NAF, the complainant won 95.1% of
the time. The award letters obtained by MBNA against Capps and Carroll from
the NAF were decided by single panel arbitrators assigned by the NAF.

In a deposition of Edward C. Anderson (see EXHIBIT 4) employed by the
NAF, in Toppings v. Meritech Mortgage Services, Inc., 569 S.E.2d 149 (W. Va.
2002} in response to the question, “How are arbitrators paid?” Mr. Anderson
states that, “They get all or a portion of the fees that are paid by the parties.” Mr.
Anderson also stated, “If they don’t handle any cases that come through our
system, we don't pay them anything.” Because cases are assigned by the NAF
to specific arbitrators, there is a financial incentive to the arbitrators to decide
cases in favor of the claimant, especially with a corporate claimant as large as
MBNA, who is a repeat client of the NAF. The NAF has a history of steering
cases to arbitrators who decide cases in favor of large corporate clients, making
the entire process biased against the consumer. This bias is particularly present
in single panel cases assigned by the NAF, consistent with the cases of Capps
and Carroll.

Michael Geist found,

“By assigning the majority of cases to the subset of arbitrators who ruled

most consistently for its clients, the complainants, the NAF exerted a great

deal of influence over case outcome. When combined with the fact that

outcome was the most decisive factor among complainants choosing

arbitration providers, and evidence that the NAF aggressively marketed its

services to potential complainants by promoting complainant wins, this

data supports the conclusion that the NAF used its control over the

selection of arbitrators in single panel cases o achieve oufcomes that
would enable it to attract the business of future UDRP complainants.”
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The same practice was used with large corporate clients in soliciting their
business as demonstrated in letters sent by the NAF to potential clients.
Representative of these letters is the Brown letter (see EXHIBIT 5). This letter
states “All arbitration is not the same.” If arbitration was fair and independent,

- why wouldn’t all arbitration be the same? The NAF also promises to protect its
clients from class-actions and jury trails. The letter states that the NAF will make
a positive impact on the client’s bottom line. The NAF makes good on its
promise to corporate clients through biased and unfair practices.

Numerous people have complained about the bias of the NAF. The
foliowing affidavit is representative of those complaints:

Gregory Duhl had a dispute with Suburban Moving and Storage
("Suburban”), an agent of United Van Lines, for damages to his property arising
from his move from Chicago to Pennsylvania. In his affidavit (see EXHIBIT 6) he
states,

"My experience with the NAF was deeply troubling. In a variety of ways, |

found that the NAF implemented (or refused to follow) its rules in ways

that favored Suburban and disfavored me, the consumer.

At each step of the arbitration process, for example, the NAF allowed

Suburban to violate procedural rules. | followed the procedures set forth

in the NAF's rules, and asked the NAF to require Suburban to comply with

the NAF’s rules. Repeatedly, however, the NAF refused to consider my
motions. -

After some time, | found the NAF's procedural bias against me to be so

pervasive and blatant that it no longer made sense to go forward. As a

result, | was forced to abandon my claim, and settle the matter with

Suburban for far less than it was worth.

lama profeséor of business l'aw, and | presume that | am likely more

sophisticated than the average consumer. | am concerned that if the _
NAF’s system favored the corporate defendant over the consumer in my
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case to such a degree that | was not able to overcome this kind of
procedural unfairness by invoking the rules, it is unlikely that the average
consumer would have much of a chance in cases before the NAF.

Without going through an exhaustive discussion of the entire matter, | will
describe now a few instances of the NAF’s abusive conduct in my case.

As one illustration of how the NAF was lax with its rules with respect to
Suburban, the NAF accepted a late submission from Suburban without
following NAF's own procedures for late submissions. | knew that the
submission was late because of the date and time on the FAX stamp.

In addition, the NAF did not require Suburban to follow the rules of the
American Moving and Storage Association (AMSA), as my contract with
Suburban required the NAF to do. Under the AMSA rules, for example,
Suburban was required to submit three copies of its response to my claim.
The NAF permitted Suburban to ignore this requirement, among others,
despite my objections. '

| learned that there were several instances of ex parte communications
between the NAF and Suburban. When | demanded to know what
information had been exchanged between Suburban and the NAF, the
NAF refused to communicate with me about the contents of the ex parte
communications.

As another illustration of the NAF’s favoritism, the NAF directed me that |
had to hand-write the case number on each page of a 150-page
document. The NAF also directed me that | must spend my own money to
copy and mail hard copies to the NAF and Suburban. The NAF had a
different system in place for Suburban, however, and Suburban was
permitted to submit its documents without numbers and via fax. |
objected, without success, that the NAF should require Suburban to follow
the same rules that | was required to follow.

On at least four separate occasions, [ filed maotions with the NAF objecting
to procedural irregularities. Each time, | followed the NAF rules, which,
according to the AMSA rules, applied when the AMSA rules were silent.
Pursuant to the NAF rules, my motions were filed with the Director of
Arbitration. With each motion, as the NAF rules required, | enclosed the
$25 filing fee. In each case, however, an NAF program administrator
refused to even accept my motions, and the NAF clerk refused to permit
me to be heard, notwithstanding the NAF rules that authorize these
motions. The clerk said to me that “We don't hear motions like this,”
referring to motions that challenge procedural irregularities of the NAF
itself.
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The NAF agreed to allow Suburban to pursue. in arbitration issues that
were beyond the scope of the agreement to arbitrate.

Finally, the NAF told me that all of my correspondence with them
regarding the procedural irregularities in the document submission
process would be turned over to the arbitrator assigned to hear the case.
I objected to this, because it was not relevant to my less claim and | was
concerned it would prejudice the arbitrator against me. 1 decided to move
~ the NAF to dismiss my claim without prejudice, which it did. [ then settled
the claim for about $2750.
fn my opinion, it was impossible for Me to get a fair result through
arbitration before the NAF. The procedural unfaimess of the process
made arbitration an unworkable option for me.”
5.
THE ARBITRATION WITH THE NATIONAL ARBITRAT!ION FORUM WAS
UNCONSCIONABLE
Because of the biased and continued business relationship with MBNA,
via Wolpoff & Abramson, the forced selection of the NAF is unconscionable. The
NAF steers the majority of the collection cases to a small number of arbitrators
who consistently decide these cases in favor of its corporate clients. To reguire
consumers, who have no idea of the massive and lucrative business provided to
the NAF by its corporate clients, and the biased system of case allocation and
rule enforcement practiced by the NAF, to abide by that system is o deprive fhe
consumer of any chance of a fair and impartial hearing of their case. Such bias,

which is hidden from the consumer by both the NAF and its corporate clients in

their arbitration provisions, is unconscionable and unenforceable.
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7 8.
THE ARBITRATION PROVISION WAS EMPLOYED BY MBNA AS A
“STEALTH” AMENDMENT, WITHOUT EFFECTIVE NQTICE

The addition of the arbitration provision Was the result of a number of
related events. In Ting v. AT&T, 182 F .Supp.2d 902 (N.D.Cal. 2002) also 319
F.3d 11286, discovery revealed that AT&T had commissioned a survey fo |
determine the percentage of people who actually looked at the contents of the
“bilt stuffers” which they received. The resuits of the survey revealed that 12% of
the people actually looked at the contents of the “bill stuffers” which accompanied
their monthly statements. MBNA commissioned a similar survey with similar
resulfs. The Delaware legislature was then lobbied to add a section (now Title 5
§952) to the state statutes allowing notice of ameﬂdments to the cardholder
agreement to be sent in the same enveiopé as the monthly statement as a “bill
stuffer”, with full knowledge that 88% of their customers would never see the
notice. This clearly constitutes deception and ineffective notice.

Any program designed to not inform seven out of eight customers and
then use the “notice” to enforce amendments of which the cardholder has no
praétical knowiedge is done in a “stealth” manner, deceiving the cardholder, and
is unenforceable due to the lack of proper notice. In Lea Tai Textile Co., v.
Manning Fabrics, Inc., (S.D.N.Y.) 411 F Supp. 1404, the court held, “If a party

‘wishes to bind another to arbitrate, that purpose must be accomplished in such a
Wa};l that each party fully and clearly comprehends that an agreement to arbitrate

exists.” By émptoying the “stealth” tactics noted above, MBNA has deliberately
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sought to obscure the nature of the arbitration amendment, leaving seven out of
eight cardholders, including Capps and Carroll, without any meaningfut

comprehension that an agreement to arbitrate may exist.

7.
THE CARDHOLDER AGREEMENT WAS CREATED WITH AN ILLUSORY
PROMISE, MAKING THE ENTIRE CONTRACT ILLUSORY AND
UNENFORCABLE

in the cardholder agreement MBNA states, “We may suspend or close
your account or otherwise terminate your right to use your account. We may do
this at any time and for any reason.” MBNA also states, “You may close your
account by notifying us in writing or by telephone, and destroying all cards,
access checks or other credit devices on the account.” Please note that there is
a notice requirement for the cardholder, but not MBNA. The lack of a notice
requirement means that MBNA's pmmiée cannot be enforced, as they may
cancel their obligation at any time without notice. This is an illusory promise and
constitutes no consideration at all. As such, the agreeﬁwent is never actually
formed, and is illusory. An agreement which is not actually formed, is illusory,

and cannot be enforced.
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8.
THE CARDHOLDER AGREEMENT WAS CONSTRUCTED TO BE
DECEPTIVE, ACTING AS A SNARE TO THE CARDHOLDER

The cardholder agreement, when examined in parts, stretches the
envelope of the law, creating questionable practices which courts viewing the
part eonQSiVe of the whole, generally excuse and reaform.. The illusory promise
detailed above is a typical example. In Gray v. American Express Co., 743 F.2ld
10 (1984), American Express exercised its option to close Gray's account without
notice. Gray was publicly embarrassed when he presented his American
Express card to pay for a wedding anniversary dinner which he and his Wife had
consumed. The court ordered American Express to honor thé transaction, as
American Express had not given any prior ﬁotice to Gray that his account had
been closed. The court noted that “Indeed, the interpretation of the language
urged by American kExpress would subsume the entire contract and make the
underlying contractual relationship illusory.” The court thus reformed the contract
with Gray to require prior notification to the cardholder before closing the
account.

When the agreement is examined as a whole, many provisions of the
agreement faﬂ into the same type of'category. The “stealth” amendments, the
itlusory promise, thg implied ability to unilaterally amend the agreement, the
practice of changing interest rates upon 15 day notice‘ all create an ever shifting
and changing agreement at the whim of MBNA. The cardholder is lulled into

believing that the agreement is basically stable, when in fact it is not. MBNA’s
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promise to do anything cannot be depended on, and any belief that there is an
enforceable agreement on the part of the cardholder is an illusion. The
agreement, when taken as a whole is designed to deceive the cardholder and {uii
him or her into a false sense of security. The cardholder is deceived and the
agreement acts as a snare to the cardholder when the cardholder is required to
adhere to rules while MBNA exempts itself from any and all rules through its
fllusory promise. |
MBNA'’s premise that it can unilaterally amend its agreement at any time
| to include any te-rm it wishes deprives the cardholder of any meaningful
“dependence of what was bargained for when the account was opened. Any, or
all, of the cardholder's rights may be amended away, and new rights of the
creditor may be inserted at will. None of these conditions were bargained for by
the cardholder. The premise that MBNA can unilaterally amend its cardholder
agreement alone renders the contract illusory and unenforceable. The
cardholders end up with nothing they bargained for and an agreement which is

used to deceive and deprive them of their basic 'rights and dignity.

CONCLUSION
Capps and Carroll believed that the choice of law provision in the
cardholder agreement was valid during the evidentiary hearing on the existence
of an agreemént-to arbitrate. C.apps and Carroll have since discovered that the
choice of law provision is not valid and pray that this couﬁ will reverse its

decision based on Idaho law rather than Delaware law, which now clearly does
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not apply. Capps and Carroll also believed they would have an opportunity to
challenge the validity of the arbitration separate from the issue of there being an
agreement to arbitrate in the evidentiary hearing, and were surprised that the
court confirmed the arbitration awards concurrent with its decision on the
arbitration agreement., Capps and Carroll beg the court’s indulgence in their
presentation of these a.dditionaf éhailenges to the account and the arbitration
award letters and pray that the court will consider the above issues in its
reconsideration. Capps and Carroll also pray that this court will determine that
MBNA fraudulently represented the account and the arbitration process to which
Capps and Carroll were subjected was procedurally flawed, biased,
unconscionable, illusory, and/or unenforceable.

Dated this /(0™ day of October, 20086.

b onmen el

Miriam G. Carroll, Plaintiff, in propria persona

//

Zirypropria persona
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CERTIFICATE OF SERVICE

I, David F. Capps, hereby certify that on this &ﬂm day of October,
2008, | mailed a true and correct copy of my Motion for Reconsideration to the
attorney for the Defendant / Plaintiff by certified mail # 700S° )60 002 7630 302.9

at the following address:

Jeffrey M. Wilson
Wilson & McColl
420 W. Washington
P.O. 1544

Boise, ID 83701
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Miriam G. Carroll
David F. Capps
HC-11 Box 366
Kamiah, ID 83536
208-935-7962

FAX: 208-926-4169

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

MIRIAM G. CARROLL,
: Case No. CV-36747

Plaintiff,
AFFIDAVIT IN SUPPORT OF
MOTION FOR
RECONSIDERATION

VS.

- MBNA AMERICA BANK, N.A,,

MBNA AMERICA BANK, N.A,
Plaintiff,

V3.

DAVID F. CAPPS,

e i i W S e L L

Deféndant,

—

State of Idaho: )
) 8s!
County of Idaho: )

- Miriam G. Carroll, being first duly sworn upon oath deposes and says:
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1. 1 am the Plainiiff in the above matter. | make this Affidavit in support of my
Motion for Reconsideration. | make this Affidavit based u;ﬁon my personal
'knowledge.

2. In Michigan before moving to Idaho, | was a real estate broker with my
own company. All during those 30 years | helped many people obtain
maortgages. Without fail the banks very carefully qualified the buyers to be
sure that they could afford to repay the loan. This is how I know that
credit card hank’s primary purpose is not to ioan money to earn
interest. They mail checks in huge numbers to every cardholder on
their list with enticing letters urging the cardholder to use the checks
for whatever luxury their heart desires. The credit card company does
not know or care how deeply in debt the cardholder may already be. The
purpose of offering all this easy money to the cardholder is obviously to
cause the type of thing that has happened to us — to force 'thé cardholder
to lose his or her property through court action or bankruptcy. The banks
already control the wealth of the world, now they also have power over the
'people.

3. When Dave and | moved to Idaho we couldn’t find a way to earn a living
for a long time, so we borrowed on-credit cards for living expenses.

4. Finally we found an income of $1,000 to $1,500 per month which we can
live on if we are very careful and -forego all unnecessary items. But this
was not enough to repay the money we had borrowed on credit cards.

- Because | could not conceive of not paying a bill, { borrowed on credit
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cards to make the monthly payments under the belief that our income
would increase to the point where we could pay the bills.. Thus the biggest
percentage of-what we now owe was given back to the credit card
companies as monthly paymenis. | continued to pay all bills on time until
there was nothing left to borrow

5. We never b‘o'ught cohsumer items. This money was borrowed strictly to
make credit card payments.

6. | started using credit cards when they first came out and the companies
were still doing business honestly. | remember one company
representative telling me on the phone, “As long as the payment reaches
us within ten days of the due date we're happy”.,

7. 1did not realizé that over time the credit card companies were no longer
honest but were, in fact, breaking the law every day aﬁd using their power
to force unsuspecting consumers into bankrupicy or into losing their
property.

8. Here are some of the things that credit card companies have done to me:
A. After mailing a bill to me in Idaho every month which | paid, they mailed |
the bill for three months to a house | lived in 20 years ago (four houses
ago) and used that as an excuse to raise my interest from 4.99% for the
life of the ioan‘to 27.99%. While looking at law books in Moscow | found
another case where the credit card company did the same thing to

someone else.
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B. I've had numerous late charges when the payment was not actually
late from MBNA and others which was then used to increase the interest
rate which in turn increased the monthly payment by as much as a few
“hundred dollars making it impossible to pay.
C. I took part in a class action suit in which the bank had made the rule
that payments must be received on or before the due date by 7:00 a.m.
effectively giving a late charge to everyone whose payment arrived on the
due date.
D. ltiock out a cash advance which, when they added interest went over
limit. | paid the over limit fee for five months before | noticed it. They are
“the experts; they knew exactly what they were doing. | was too trusting.
9. At my age (68), it is too late for me to start over. Anyway | have not
had endugh energy since having cancer to work full time. The doctors
said l’d.' never be well and | guess they were right. Dave cannot work full
time since having stage three cerebral Lyme disease. He has never fully
recovered. It doesn’t seem fair to take what little financial security we
have away from us and give itto a multi-billion dollar bank that
breaks the law and takes‘advantage of people every day.
10. | have been told by two people, one of them a lawyer’s wife that pro
se litigants have né chance of winning in court no matter how strong their
case. | would hafe to think that is true. My father was a circuit court judge
in Macomb County, Michigan for many years and he said in his day pro se

litigants were treated equéiiy in court.
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11. 1 am enclosing an article from Consumer Reports magazine that

explains how this industry operates.

Dated this {&, day of October, 2008.

2006.

N’\ et G,C&m [ \”Mﬂ%& . D

Miriam G. Carroll

Notary Public for the Stafe-df Idaho
Plaintiff, in propria persona County of Idaho.

W A, My commission expires on
N D RO,
&»W‘*& %,

9&[\ L
$ Lo g
§ 7 OTEY A%
H g
:

i e ot
HATE OF G

aapsaaW™

CERTIFICATE OF MAILING

| HEREBY CERTIFY that on the (@ﬁn day of October, | mailed a true

and correct copy of the foregoing AFFIDAVIT IN SUPPORT OF MOTION FOR
RECONSIDERATION by Certified Mail #

0 3
with the correct postage affixed thereon addressed to:

Jeffrey M. Wilson
Wilson & McColl
420 W. Washington
P.O. Box 1544
Boise, ID 83701

b e (= - Cﬂ—%\.K

Miriam G. Carroll, Plaintiff, in propria persona
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Subscribed and sworn before me
this _[oth day of October,
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They really are out to get you

Ruth Owens’ troubles began when she
stopped using her Discover card. The

Cleveland woman, who was on Social

Security disability, had just passed her

$1,900 batance Yimit.

. Qver the next six years, she made
$3,492 in'payhments bui never reduced her
debt. Discover charged fees and finance
charges that used up all her payments
and ballooned her balance to $5,564. In
2003, the card company sued Owens,

asserting that she breached the card

contract by failing to make minimum

gty utilities there is no money left,”
‘Qwernis pleaded in court papers. “If my
situation was different, I would pay”
Cleveland yunicipal court judge Robert
Trigizi rided that Owens had paid
ensoigh; dedlaringthat she had been prey
to “the plaintiff's wnreasondble, uncon-
scionable and unjust business practices.”

Getting trapped int the jaws of credit-
card debt has become alarmingly easy
Thanks to cozy relationships that have
developed over the years among law-
makers, federal regulators, and credit-
card issuers; féw consumer protections
are left. There have been no limits on in-

¥ CR investigates explores topics
¥ eachmonth that have a significant
" impact on your safety and bottom

fine. Our in-depth investigative

" ‘reportsiare comprehensive and:
- - definitive. They carefully explain -
‘the major issues involved and.”
. offer expert advice on what -

R - . you can do to protect
' - yourself. '

shppthly: payments. “After paying my

terest rates for years, so a texaptingly low
1.9 percent APR can morph into double-
digit territory at the whim of the credit-
card company. Or it can dimb beyond 30
percent when a consumer does nothing

" worse than sign up for 2 new card, inguire
- gbout a car loan, or make a single late

payment to any creditor:

As for fees, anything goes. You can xe-
ceive a $39 spanking for going over the Hmit,
paying late, or paying less than the mini-
mum, for balance transfers and cash ad-
vances, and foreign currency transactions.,
Credit cards have tuned into "nothing less
than wallet-sized predatory loaus,” ohserved

" Sen. Christopher Dodd, D-Conz., during a

congressiopal hearing in 2005,

The effects on Americans’ finances are
showing. Average card debt per house-
hold with at least one credit card topped
$9,300 in 2004. That’s more than triple the
average in 1990. Consumer bankrapicies
have skyrocketed from 287,463 in 1980,
the dawn of card-industry deregulation, to

CR Qz.it;it Take

Cradit cards have pecome much more
treacherous for consumers, Card
issuers have:

= imposed interest rates in excess of

30 percent on customers whose onfy
nffense might be a late payment to
another creditor,

» Batiered cardhoiders with fees and

penaities that now aften hit $39,

= Reduced grace periods when new pur-
chases are free of interest,

e Lobbied successfully to weaken pro*
tections for cardhoiders.

There are measures that consuamers
can take, however, to protect them-
setves frem fees, finance charges, and
credit-card debt. See What You Can Do
an page 15, ;

12 codsumes REPORTS € VISIT s AT wvw, ConsumerHeporls.org/welcome

1

just over 1.5 million in 2004, Cradit-carc
fees and finance charges are muwh more
difficult to repay for families with othe
money problems, say medical bills or a jot
loss. ‘It is the rising cost of the plastic it
gelf that is tipping hundreds of thousand:
of families over the edge.” says INizabett
Warren, a Harvard law professor anc
bankruptcy expert.

Nessa Feddis, senior federal counse
at the American Bankers Association, i
not totally sympathetic. "It isn't just med-
fcal expérises that can cause the trouble”
she says, “H's that nice handbwg they
charged, that kind of spending.” Penalty
fees are needed; she adds; 4 "dutements
to bad behavior™ -~ -

In 2003 those deterrents, along with
fees for cash advances, exceeded the
after-tax profits of the entive credit-card
industry just two years earlizr, Card
issuers have been experiencing record
profits since 2000 and saw them top
$30 billion In 2004. A wave of mergers has
ensued, consolidating power ifvfinhunids
of a few players who set take-it 0y leave~it
texms for consumers. Prior to 1975 the top
50 issuers represented 50 percent of the
credit-card market, but by mid-2005 only
five companies, American Express, Bank
of America, Citigroup, JPMorgan Chase,
and MBNA, controlled 65 percens of the

‘market. “The impending marmiage of

MBNA and Bank of America will furflier
narrow the cirde of big. players; con-
sumers can expect to be squesiedieven
harder by rising rates and fees,” warned
Robert I). Manning, professor of finance
at Rochester Institufe of Technology and
author of “Credit Card Nation.”

Don't think you are off the hooluif you
are among the 45 percent of cardhiolders
who pay balances in full each monfh. As
interest rates rise, card issuers are seeking



ways to eke out income from you as well.

Warren notes, “This is not a:case of a
few pivanhas swiraming amidst a sea of
big benign fish. The deregulation of this
industry has made the waters treacherous
for all conspmers.” Here are the most sig-
nificant dangers, along with advice on
how to minimize them.

RATES THAT AREN'T REAL
More than one rate, Unwary con-
sumerscan easily wind up with an inter-
est rate that Fony Soprano would:charge.
TFake precent solicitation for a Chase Visa
Platinum card. In'giant fype, it irumpeted
© aDpercent fixed introductory annyal per-
centage rate on purchases and balance
transfers for up to 15 months and a 7.99
. percent fixed rate thereafter
Sounds good, but 4 fixed rate means
only that the credit-cerd company has to
give atleast 15 days’ written notice before
it changes: Tn.smaller print on an accom-
' panying page, you learn: “We reserve the

right to change the terms (including the -

APRz) at any time for any reasorn™

- The 35 percent trap. Most card is-
suers impose a penalty rate if you pay
your hill late or exceed your card’s credit
lixnit, Currently, it averages 24.23 percent.
But accoxding to a survey conducted last

spring . by Consumer Action, a San
Francisco-based advocacy group, about 45
percent 0f card issuers also have so-called
vniversal defaulf policies. The companies

monitor your credit report and kick up -

your rates if they believe your behavior
with other creditors siguals that you've
become a greater credit Tisk.

Declining credit scoxes and late pay-
ments on atyaccounts reported to credit
bureaus were the most comeon wniversal
defauit triggers, bntsabout 24 percent of
card issvers.said that simply incguiring

about a car loasyor mortgage couid trigger

such a rate hike; 33 percent said getting
a new credit card could do so. Tracey
Mills, a spokeswoman for the American
Bankers Association, defends default

rates, saying that they are “part of risk~

based pricing, which means that vou

earn the interest rate you receive”
Penalty rates, which Consumer Action’s

survey found had already risen ashigh as

35 percent last spring, may then be ap-

plied not just to new charges but also to
existing :balances. Conswner activists
argue that it's unfair to appl h@h@:mﬁw

other industry thatis allawed
the price of a product once:

chased,” says Travis Phiusfkett, logistatie.

director of the Consumer Federation of .
America. Chase, Citibank, and MBNA are

'THE 10 MOST CONSUMER-FRIENDLY CREDIT CARDS

CardWeb.com, a leading source of data on the credit-card industry,
analyzed 10,200 card offers to identify those with the fowest cost ina
group that provided the best terms based on CR' criteria, None of
‘the 10 cards has a univerSal default clause, two-Cycle billing, or bal- .

"transfer fees; all of which.can ]ack up- ﬂnance cﬁarges, All cards

have 3 grace period of at east 25 days a?ld have no annual fees

card has a fixed rate; “v," a varfab{e rate. Rates are the lowest offered
to customers who meet issuers' credit-sccre standards.. Tha—f‘»*qb-tu .

ILLULYRATION 3Y N FRATIED  AHOTH BY .U CABUAN
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among card issuers that have anmovmeced
their intention to give cardholders ad-
vance notice of penalty rate hikes and
allow them to “opt owt” of paying the
higher rates on existing balances.

And one rate hike canlead {o another.
That's what happened to Ann Craig, who
ran her credit-card balances close to the
limits to make ends meet affer her hus-
band’s South Carclina consulting busi-
ness went into a post-9/11 stump. Though
Craig says she always made on-time
monthly payments, the nopse tightened
when her First USA credit card xaised her
9.99 percent interest rate to 22.99 percent
in one month. In the wake of that in-
crease, she says, rates on her other cards
shot up above 20 percent. She doesn’t
think that she can get credit at lower
rates, so right now she is stuck. “People
who are trying really hard to manage
their debty are being ontrageously penal-
ized,” she says,

Balance-{vansfer switchem ‘To woo
customers away from competitors, card is~
suers offer teaser rates as low as 0 percent
for introductory periods that might last as
long as 15 months. If you can transfer a
balatice on a high-vate card to onewith a

 Iow rate such offers can be usefid fools.

But they come at a high cost. Any pay-
ments you make typically ave applied first
to the jowest rate balance. So while the

credit-card company uses your payment

to quickdy pay off that 0 percent transfer
balance, you are piling up interest on pur-
chases at, say, 18 percent.

Think yoo'll just transfer balances and
not- make any purchases? Not so fast.
Some card issuers have attached strings
to their offers. For example, at one point
Providian required that customers take
cash advances to earn the 0 percent rate.

FEES AND MORE FEES

For tardiness. Since 1996, when a
court nling eliminated caps on card fees,
the average fee for making a late pay-
ment has more than doubled, with 4 of
the top 10 issuers now charging $39.
More than half of cardholders pay late
fees at least once a yeay, and it's getting
eagier than ever to trigger them. Card
Issuers are systematically mailing state-
ments cloger o the due date, giving cus-
tomers less turnarcund timme At least a

third of isyuers in Consumer Action'’s sur-
vey set a cutoff time on the due date,
ranging from noon local time to 9 pm,
Eastern time. Cenerally payments
processed affer that are recorded as late,
“We've heard from consumeis who
have been recorded as late for payments
they've mailed over a week in advance
of the due date, so they suspect issuers
are, deliberately delaying processing
payments simply 1o generaie late-fee
revenue,” says Joe Ridout of Consumer
Action, which is among advotacy groups
lebbying to reguire card companies to
foliow the practice of the IRS and accept
a postmarked date as proof of on-titie
payments. "This claim, that card issuers
are¢ holding on to payments in oxder to get

" fees, is not industry practice, and it doesn't

make business sense,” says Mills of the
ABA. She adds that congumers who sus-

pect thelr issuer of such tactics can choose

among 6,000 other cards.
For going over the Hmit, Rather than
rejecting charges that exceed your credit

which averages around $30, When card-
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- +holders are hit with penalty rates an

r feés, finance charges alona can sut

" jéct them 16 over-limit fees month afte

month, creatitig a never-ending spiral«
debt. Other fees to watch: For balenc
transfers, you pay 2 percent to % percer
of the amount transferred, with a cap ¢
$50 to $75 for each transfer yon mak
And for cash advances, you pay 2 percel
to 4 percent of the amount you zke.

TRICKY BILLING

The minimum-pryment trap, Ow
the years, card issuers have lowered tt
required minimum payment from the pnv
vigus standard of 5 percent of oufstandir
balances to 2 percent. Consumers migl
not realige that by paying the minimux
they’re barely making a dent in princip:
If fees and penalty interest rates are trij
geved; they conld end up owing more the
they ever charged.

Indeed, in a North Carokina ban
ruptcy proceeding last year, Cipital Or
itemized how much of the dollar amoum
it said it was owed by 18 cardhelders ey
resented principal rather than finane
charges. } turned out that onvaverage, s
terest and fees consisted of wpore the
half of total amounts owed.

Concern about the effect of reduce
minimum payments prompted feder
regulators to issne guidelines this ye:
calling for card issuers to increase the

. pinimum payment requirements enoug

te cover finance charges and fees durir
the billing cyde. and mduce sarne portic
of principal too.

Taswers have until the end of 2006
phase in higher minimums, but son
already have changed their formula
Citibank now requires miniaums -
cover 1 percent of the balance plus la
fees and finance charges while, at pre:
time, Bank of America requires a min
mum equal to fees and ﬁname charg
plus $10 per month,

Interest on day one, Card compani:
have been gradually yeducing grace pex
ods, the time during which tramsaction
don't accrue nterest. And more and mo)
cards come packaged with a mechanis
called double-cycle interest, which aliov
you to avoid credit-card charges only
you have paid the last two balarkes in fir

Another twist, called residual interest, »



cently adopted by American Express, works
Jilee this: You get a bill with a $1,000 balance
on Nov 1 and mail in your check so thatit ar-
rives by the due date, say 25 days Iater. On
Nov. 2, however, you charge $500. Before
Amex’s change, you paid no finance charge
on the $500. Now Amex charges interest on
the purchase until # receives your $1,000.

LITTLE HELP

‘Where can consumers turn
for relief? Not necessarily to
the couris. About 45% of
credit-card companies force
customers to submit disputes .
to arbitration instead. .

Reguiators aren't likely to be
of much use.either. The card in-
dustry has an vnasuat degree of sway over
its regulatoxs, says Bd Mierzwingkd of U.S.
Public Interest Research Group. Cand issuers
can ¢hoose to be chartered as state banks,
which are supervised by the Federal Reserve
or the Federal Deposit Insurance Corp.. orto
be nationally chartered, putting them under
the Office of the Comptroller of the Crurency
{OCC) or the Office of Thrift Supervision.

The overwhehning majority of issuers
now are overseen by the OCC, whose opera-
tions are funded by the card industry itself
“The OCC has a much greater incentive to
be accommodating to card issuers ?ecaui;e

o

the banks glways have the option of switch-
ing to another regulatory body if they don't
like OCC policies,” Mierzwinski says.

State aftorneys general, who have long
been aggressive in fighting abusive card-
industry practices, were pushed aside last
year when the OCC fraposed rules assert-
ing that it had sple legal authority fo enact
and enforce consumer protection regula-
tions for nationa} banks and their state-

card issuers are

licensed operating subsidiaries. “Simply
put. the OCC rules will elimtinate 50 cops
from the beat” testified Roy Cooper
North Carolina’s attorney general, before
a congressional committee last year
Cooper said OCC officials, in their efforts
to entice federal thrifts and siate banks
to become OCC regulated, behave like
basketball coaches trying to recruit play-
ers. As a selling point, they tout rules
aimed at preempting any role for states
in consumer protection. Kevin Mukrti, an
OCC spokesman, says that such a charge
is Tridicylous.” He adds, “We bave high

The MAJORITY of

| overseen by an agency
funded by the industry.

standards of consumer protection ar the
nationat level”

Some of those consumer cops are
pressing ahead despite the OCC's ai-
tempt to preempt. In December 2004,
Minnesota’s attorney general, Mike

. Hatch, filed a suit against Capital One,

saying it used false, deceptive, and mis-
leading TV ads, direct-mail solicitations,
and customer-service telephone saipts
 to, market credit cands with
*Iow" and “fixed" rates. that
supposedly wouldn't rise, 1~
like those of their compti-
tors” who were portrayed in .
TV ads as plundering barkar-
ians. Yet a clause in the card
agreement allowed Capital
One to change interest rates for any rea-

- son. The caseis still pending. and when

asked for comment, Capitol One said it
believes it has complied fully with the Jaw
For now, the greatest power that con-
sumers have is in their own hands.
Melante Mills, whose credit-card rate was
raised to a nosebleed level, has filed com-
plaints about card-industry tactics with
federal regulators. "As a citizen,” Mills
says, “the only power I have s to with-
draw my business from these companies
and encourage foiends, family, and busi
ness partners to do the same” ’

S
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IN THE NATIONAL ARBITRATION FORUM

Miriam G. Carroll

c/o HC-11 Box 366 - MOTION TO DISMISS FOR LACK OF

Kamiah, ID, 83536 : JURISDPICTION; OBJECTION TO

208-935-7962 ARBITRATION
RESPONDENT,

MBNA America Bank, N.A. : Forum File Number: FA0503000443990

c/o Wolpoff & Abramson, L.L.P. Claimant File Number: 0135832603

Two I¥V'mgton Centre Account Number; 4313-0331-1100-6016

702 King Farm Blvd. Cert. Mail: 7004-1160-0006-1461-2487

Rockville, MD 20850
1-800-830-2793

CLAIMANT.

I, Miriam G. Carroll, Respondent, hereby declare and state:
1. That the original agreement I entered into with Claimant did not contain any provision of

arbitration or any provision that allowed for new terms to be added, such as arbitration.

2. I have never been notified or received any amendment containing an arbitration clause,

thus giving me an opportunity to opt out of any such change of teris;

3. That there is no agreement between the parties to resolve a dispute using arbitration or the

National Arbitration forum (Hereinafter “Forum™), or any other Arbitration forum, or at all;

4. That this Motion to Dismiss should not be construed as a submittal to Arbitration in any

way whatsoever, and that I object to any such arbitration proceeding;

Motion to Dismiss Page 1 of 2
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5. That the National Arbitration Forum would be acting illegally and without jurisdiction by

proceeding on the claim;

6. That I discharge and prohibit the Forum from making any award or taking any other action

whatsoever, except to dismiss the case for lack of jurisdiction.

I, Miriam G. Carroll, declare that the statements herein and above are true and correct under

penalty of perjury.

Signed by Miriam G. Carroll

O I Gl G (

CERTIFICATE OF SERVICE

I certify that a copy of the foregoing Motion was caused to be deposited and mailed
on the 4th day of April, 2005, via Certified Mail Number 7004-1160-0006-1161-2494 to

the following party:

Wolpoff & Abramson, L.L.P.
Two Irvington Centre

702 King Farm Blvd.
Rockville, MD 20850

Dated this 4th day of April, 2005,

Respectfully submitted and signed by |
Mirnam G. Carroll,

Moo (o C el

Motion to Dismiss Page 2 of 2
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IN THE NATIONAL ARBITRATION FORUM

David F. Capps

¢/o HC-11 Box 366
Kamiah, ID 83536
208-935-7962

RESPONDENT,

MBNA America Bank, N.A.

c/o Wolpoff & Abramson, L.L.P.
Two Irvington Centre

702 King Farm Blvd.

Rockville, MD 20850
240-386-3900

CLAIMANT.

MOTION TO DISMISS FOR LACK OF
JURISDICTION; OBJECTION TO
' ARBITRATION

Forum File Number: FA0506000498945
Account Number: 5490-3536-0367-4374
Cert. Mail: 7004-1160-0006-1461-3323

I, David F. Capps, Respondent, hereby declare and state:

1. That the original agreement I entered into with Claimant did not contain any provision of

arbitration or any provision that allowed for new terms o be added, such as arbitration.

2. The agreement attached to the Claim filed with the National Arbitration Forum is not the

agreement I entered into with Cldbmant and does not represent the original agreement.

3. I have never been notified or received any amendment containing an arbitration clause,

thus giving me an opportunity to opt out of any such change of terms;

4. That there is no agreement between the parties fo resolve a dispute using arbitration or the

National Arbitration forum (Hereinafter “Forum™), or any other Arbitration forum, or at all;

Motion to Dismiss Page 1 of 3
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5. That this Motion to Dismiss should not be construed as a submittal to Arbitration in any

way whatsoever, and that I object to any such arbitration proceeding;

6.  That the National Arbitration Forum would be acting illegally and without jurisdiction by

proceeding on the claim;

7. That I discharge and prohibit the Forum from making any award ot taking any other action

whatsoever, except to dismiss the case for lack of jurisdiction.

I, David F. Capps declare that the statements herein and above are trie and correct under penalty

of perjury.

Signed by David F. Capps

Motion to Dismiss Page 2 of 3
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CERTIFICATE OF SERVICE

I certify that a copy of the foregoing Motion was caused to be deposited and mailed
on the 8th day of July, 2005, v;'a Certified Mail Number 7004-1160-0006-1461-3316 to

the following party:

Paralegal Department
Wolpoff & Abramson, L.L.P.
Two Irvington Centre
702 King Farm Blvd., 5" Floor
Rockville, MDD 20850

Dated this 8th day of July, 2005.

Respectfully submitted and signed by

Motion to Dismiss Page 3 of 3

1472

——





















) S EATIB ) S

NORTH CAROLINA : IN THE GENERAL COURT OF JUSTICE

NATIONWIDE BUDGET FINANCE, QC

- HOLDINGS, INC., QC FINANCIAL
SERVICES, INC., FINANCIAL SERVICES OF

NORTH CAROLINA, INC,, and DON EARLY,

Defendants.

NEW HANOVER COUNTY SUPERIOR COURT DIVISION
ADRIANA MCQUILLAN, and )
WALTER JAMES FAUST, on behalf - )
of themselves and all other persons similarly )
situated, )
)
Plaintiffs, )
)

V. ) 'AOC-CV-752
)
CHECK ‘N GO OF NORTH CAROLINA, }
INC., CNG FINANCIAL CORPORATION, )
JARED A. DAVIS and A. DAVID DAVIS, )
)
Defendants. )
. )
JAMES P. TORRENCE, SR., and BEN HUBERT )
CLINE, on behalf of themselves and all other )
persons similarly situated, )
)
‘Plaintiffs, )
) 05-CVS-0447

2 )
)
)
)
)
)
)
)
)

DECLARATION OF MICHAEL GEIST

MICHAEL GEIST provides this declaration.
I. My name is Michael Geist. I am over the age of twenty-one years, have never

been convicted of a felony, have personal knowledge of the facts stated herein, and am competent
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which was published at 27 Brooklyn Journal of intemational Law 90338 (2002). A true and
correct copy of this article is attached as Exhibit A.

6. I subsequené-]y conducted a follow-up study in which I updated my findings to
includé. all UDRP decisions through February 18, 2002, for a total 0of 4,332 cases. Ipublished the
key findings of this follow-up study in a second article, Fundamentally Fair.com? An Update On
Bias Allegatio'ns and the ICANN UDRP. A true and correct copy of this article is attached as

' Exhibit B.

7. As explained in more detail below, based on my research and analysis, |
concluded that the NAF disproportionately assigned arbitrators who issued pro-complainant
rulings, and thus e_xérted influence over the outcomes of arbitrations in the UDRP system in
order to market itself favorably to complainants, who have the exclusive power to choose
whether the NAF or a different provider will earn their business.

8. My study was premised on the belief that complainants rationally selected
arbitration providers that they ﬁerccived as most likely to rule in their favor. This assumption
was based on the fact that, after fhe establishment of the UDRP, the two accredited arbitration
providers with the most favorable outcomes for complainants—the NAF and WIPO-—were
increasingly selected by complainants. (The success of thése two complainant-friendly
providers eventually contributed to the bankruptcy of the feast complainant-friendly provider,
eResolution.) In my study, I set out to determine whether—and if so, how———afbitration
providers curried favor with potential complainants.

9. First, I analyzed the potential factors influencing complainant selection of

arbitration provider, including differences among filing fee costs, panelist rosters, language



Most troubling was data that suggested that, despite claims of impartial random case allocation
as wvall as a large roster of pane]ists, the majority of NAF single panel cases were actually
assigned to little more than a handful of panelists. Of the 1,379 NAF cases decided by a single
' NAF-assigned arbitrator throﬁgh February 18, 2002, 778 of them—156.4%—were decided by
only six arbitrators. {In comparison, the six busiest single panelists at the two other providers
accounted for approximately 17% of those providers’ single panel caseloads.)

13, Incases decided by the six arbitrators most frequently assigned by the NAF, the
complainant won 95.1% of the time. Thjs win rate was significantly higher than virtually any
other point' of comparison, including overall complainant winning percentage and complainant
winning percentage by provider.

14.  Duringmy research, [ was on the NAF’s media distribution list. Unlike the WIPO
and eResolution, the NAF regularly distributed press releases heralding recent decisions. From
May through August 2001, for example, 1 received several press releases, all but one of which
promoted a coaﬁpiainant win.

15. By assigning the majority of cases to the subset of arbitrators who ruled most
consistently for its clients, the complainants, the NAF exerted a great deal of influence over casé
outcome. When combined with the fact that outcome was the most decisive factor among
complainants chooging arbitration providers, and evidence that the NAF aggressively marketed
its services to potential complainants by promoting complainant wins, this data supports the
conclusion that the NAF used its control over the selection of arbitrators in single panel cases to

achieve outcomes that would enable it to attract the business of future UDRP complainants.
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST YIRGINIA

MARGARET TOPPINGS and
ROGER D. TOPPINGS,

Plaintiffs, '
CIVIL ACTION NOS: 2:00-1055
» | 00-C-146
MERITECH MORTGAGE SERVICES, INC.,
& corporation, and division of

SAXON MORTGACE, INC., a corporation,
PLATINUM CAPITAL GROUP, a
corporation, CHASE MANHATTAN BANK
(formerly CHASE BANK OF TEXAS, NA),
and SALMONS AGENCY, INC., a West
Virginia corporation,

Detendants,
okl tttttttttjﬂlti’**ttttttttttitttt

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

JAMES R. MILLER AND KATHY 8§,
MILLER, individually and on behalf
of all others similarly situated,

Plaintiffs, |
VS, CIVIL ACTION NO, 2:00-0335

EQUIFIRST CORPORATION OF WV, a
corporation; KEYCORP FINANCE, INC,

d/b/a KEY HOME EQUITY SERVICES; .
ASSOCIATES FINANCIAL SERVICES CO, INC.,
a corporation, COMMUNITY HOME MORTGAGE,
LLC d/b/a/ COMMUNITY MORT, GROUP; zand
COMMUNITY BANK OF NORTHERN YVIRGINIA,

Dﬁfen dants.

Wy M

p———

BILLANTI & ASSOCIATES
Coult REPORTERE
1033 RipGcEMonT DRIVE
ELkviEw, WV 25071

304-965-7444
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IN THE UNITED STATES DISTRICT COURT FOR THE SOUTHERN

DISTRICT OF WEST VIREGINIA

L 2T TS 1O T

sdokcidesk Aokoole ok

The telephonic discovery deposition of EDWARD C.
ANDERSON was taken by the Plaintiff pursuant to the Federal Rules of
Civil Procedure by Margaret E. Billanti, Certified Court Reporter and
Notary Public on the 16th day of July, 2001, commencing at 2:00 p.n.,
at the offices of Monnt#iu State Justice, 922 Quarricr Street, Suite 525,

Charleston, Kanawha County, West Virginia, parsuant to notice,

o 'ﬁ--—-

BILLANTI & ASSOCIATES
Couny REPORTERS
1033 RipGEMONT DRIVE’
Euxview, WV 258071

304-965-7444
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APPEARANCES

BEHALF O :

DANIEL HEDGES, ATTORNEY-AT-LAW
MOUNTAIN STATE YUSTICE
922 Quarrier Strect
Charleston, West Virginia 25301

ON BEHAY, S
SE. MA ATTA BANNE, KRTLECH M

b

BRUCE M. JACOBS, ATTORNEY-AT-LAW
MARCEY ABER, LLEGAL ASSISTANT
SPILMAN, THOMAS & BATTLE
Spilman Center
300 Kanawha Boulevard, East
Charleston, West Virginia 25321
(304) 340-3863

BEHALF O E
O KT N INI

KARA L, CONNINGBAM, ATTORNEY-AT-LAW
STEPTOE AND JOXINSON, PLLC
Bank One Center, Seventh Floor
Charleston, West Virginia 253206-1588
(304) 353-8189

ON BEHALF OF NATIONAL ARBITRATION FORUM

MICHAEL C, MCCARTHY, ESQUIRE
MASLON, EDELMAN, BORMAN & BRAND, LLP
3300 Wells Fargo Center -
90 South 7th Street
Minneapolis, Minnesota, 55402
(612) 672-8200
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Edward C. Anderson 7
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t Eguilaw; isthat correct?
2 A Idon't know that,
3 Equilaw. -

4 Q And Bquilaw/NAF recoived caws

§ primarily from 11T, but also from GE Capxtal and a
6 few other lenders; ocorect?

7 MR. MOCARTRY: Ob_;ecﬁou, Vague ag {0

5 time, -

¥ BY MR, HEDGES:

10 Q During the early '90s: is that

11 correct?

$2 A 1don't know thal. ‘

13 Q Youdon't know what other lenders

14 they received business from?

15 MR. MCCARTHY: Object to the form of the

16 question, '

17 THE WITNESS: [don’'t know whatcases

18 Bauilaw received, what oases the NAF received from
19 whom, when, when NAF was owned by Equilaw,

He worked &t

1 Q How are arbittators paid?

2 A They pet all or a portion of the

3 fees that are paid by the parties.

4 Q What do yor mean "getallor a

§ portion"?

6 A Their agreement provides that they

7 gotpaid bascd upon what foos ane puid by the

8 parties to the case, so that the fees vary, As

9 you know from the Code, the fecs vary according to
10 the value of the relief sought, the complexity of
11 the case, and the services that are souglt by the
12 parties.

13 Q You said "all or a portion.” In

14 what cases would they not be paid ali of the fees?
15 A A varicty of cases. Obviously, in

16 order to run the administrative system, the Forum
17 hag to receive somd of the fees.

IR QO Soonfhe average they would teceive

19 80 or 90 percent of what's paid in?

20 MR, MCCARTHY: Object 1o the form of the

7 A lthink there ars zbout six hundred

8 and fifty worldwide who have signed the

9 agreemnents, We don't have them, they ame

10 independent contractors.

3 Q How many are where in the United

12 States?

13 A Ibelieve there are about five

14 hundred ond fifty,

1§ Q Howmany do work in the consumer

16 financial services area? In other words, receive
17 cases in the congumer finaneial serviees ars?

1% MR, MCCARTHY: Object to the form of the
19 question. '
20 THE WITNESS: Tdon't know that answer.
2! Roughly between ong and five hundred and fifty.

20 BY MR, BEDGES:
21 Q How many employces docs NAF have? 21 question,
2 A Twenty-five or twenty-six, | 2 BY MR, HBDOES:
Page 17 : Page 14
1 believe. 1 Q Is that correct o wrong?
2 Q Where are they located? 2 A Onsome cases, yes. :
3 A Ruseville, Minnesota, 3 Q Butwhat abouton the average? What
4 Q All of them? 4 percent of the fees po to the arbitrators?
5 A Yes, 5 A ldon't know the mnswerto that
§ Q How many orbitrators do you have? ¢ question. I dun't know if there is an average.

¢ You can't estimate?

3 A T'd just be guessing.

] Q Mwould certainly be the majority

10 of the fees in ant individual case?

1 MR. MCCARTHY: Object fo the form of the
12 question.

13 BY MR, HEDGES:

14 ¢ Would that be correct?

15 A ¥ you mean by a majority more than
16 half, the answer would be yes. .

Y Q Wonld it be more than 75 poreomt?

18 A ldon't know, .

9 Q $o0if an mybitrator doesn't handle

20 any cases, they don't et paid anything by the
21 Forum; correat?

7

a2 BY MR. IIEDQES:

22 A Ifﬂwy dou't handls mycam that

MIDGE BILLANTL, CR (304) 965-7444
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Page 20
t come through our systsm, we don't pay them
2 snything. Many of them also werk for the NASD's,
3 Triple A.Some of them ~ fwo of them work for
4 JAM, they work for the Now York stovk exclumge.
$ Thoy have their own ADR practice, Almost all of
§ thom have their own ADR practices.
7 @ Snthe more cases they handle for
8 NAF, then the more that they would get paid by
% NAF. I3 hat cotrect?
10 A Yes, 1 think that's right.
i Q Have you ever contemplated putting
12 crbitratora- on salary?
13 A No. One of the issuzs that comes up
14 if the arbitrators are on salary is the issue of
15 nentrality. 1t's important that the arbiteators
16 be independent contraglors. We think it's
17 tmportant that the arbitrators be independent
18 contractors and have their oblipations or their
15 code of professional responsibility obligations as

10 judgas, alt of those things hive gotten a dramatic

Puge 2.
1 Q All riaht. Now, why is those judges
2 being om salary a problem with thelr neutrality?
3 A [don't know that it is a problem
4 with their neutrality, although --
5 Q Well, why wounld it be a problem with
6 neutrality if yor were to put judges/arbitrators
7 on gnlary?
] A Ifyou would let me finish., As you
9 know, judiclal election issues and the election of

11 emount of attention around the jssues of

12 neutrality.

13 The case law indicates that

14 independence of the arbitrators is important in
15 we aan voll with those decisions that have boen
16 made.

17 Q You have a Code of Rules that you

18 expent hearinge to be conducted under; is that
19 correct?

2 they have.

3. Q Is thers sny reason why you couldn't
4 put arbitrators od salary, snd by tontraot,

§ require them to follow the mdeofjudwial

6 conduct?

7 4 Toms, the best eading of the cases
% suggests that that would not be 2 good idea.
9 0 Dovou see any legz) veason why you
16 couldn't do that?

1 A Tthink I've apswered the question,
12 I think the case law sugpests that the

13 independence isan important part of the
14 neutrality,

15 Q Well, judges ate onsalary. Judges
1§ arcund the country that handle trials sreon

-

2 lawyers. N A Tmsorty. Cowld youagk that
2 There are local ADR professional 21 aguin, please?
22 obligations. There are obligations to ourcode of |22 Q You have a Code of Rules under which
Page 21 Page 23 |
{ ethics and my other profcssmna} uhligsnam that 1 arbitratory condut beatings; is thet correct?

| 9 comes -

2 A I the cases are brought under the

3 Code. Wehandle cases under various rules that
4 are set up by other osgapizations. So if the case
$ comes to us under our Code of Procedury, under
& agrecment thal providey for arbitration under our
2 Code of Procedure, the matter will be handled

8 under our Code of Procedhwe. I, for instance, it

10 Q Under somshody else's Code of

11 Procedure, it would be handled undmr that Code of
12 Procedure?

I3 A Right.

14 @ What would be wrong with the parties

15 agimeing to A contract that would provide that the
15 parties woilld pay NAF or the arbitration to be

17 condusted under NAF rules under the same foc

17 salary.

18 MR. MCCARTHY: Is that a question? 18 schedule, butaflow the parties to jointly select
{9 MR HEDGES: Isn’t that correst! 13 the arbitrator by agreement, rather than having
20 - THE WITNESS: S0 far as Lknow, they 20 NAFselect him or her?

21 e, 2t I there any reason that could not

2 BY MR, IBGDS: 22 b Joos? ‘

MIDGE BILLANTI, CR (304) 965-7444
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PLAINTIFFS
EXHIBIT

September 23, 1996

Richard E. Shephard
Asst. Gen'l Counsel
- Saxon Mortgage, Inc.

: - 4880 Cox Rd.
ﬁmﬂ Glen Allen, VA 23060
NATIONAL - Dear Richard:

RBITRATION Thanks for your call last week. It was good .taiking to you.

FORUM Following on our conversation, I am enclosing the National Arbitration Forum's
T 1996 Arbitration Overview for your review,

By adding arbitration language to yqur contracts, the National Arbitration Forum's
national system of arbitration lets you minimize lawsuits, and the threat of lender
liability jury verdicts. '

We have successfully handled more than 20,000 creditor-debtor and other cases
nationwide. You will probably be most interested in the Garumaro case that is
enclosed since it involves the National Asbitration Forum in a mortgage transaction.

After you have had a chance to review these materials, I will give you a call. In the
meantime, if you have any questions, do not hesitate to contact me.

Sincerely,

Curtis D. Brown, Esq. |
Director of Development

CDB{ls o .
Enclosures ‘ :
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Minneapolis, MN
Atan, GA
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Chwriotie, NC
K . Myen, KL
- s Sanmxm.CA
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January 14, 1999 :
Robert §, Benks, Jr

KOIN Center, Sulte 1450; 222 5. W. Columbia

Portland, OR 97201

Dear Robert:

A number of couris arcund the country have held that a propesly.drafied arbitration

clause in credit applications and agreementy W&ﬁm and énsures that
credit-related lawsuits will be directed to arb!mﬁm. not a jury trinl

All arbitration {3 not the same. The Forum is one of the two lnrgest arbitration
prowdminthecounu'yforamsm

» The Forum is nationwids, with arbitrators in every federal judicial district,

«  Forum srbitrators make decixions based on the low--not “équity” like some other
arbitration providess, At aminimum, they have more than 15 years of Jegsl

. experionce and have arbitrated commercizl, financial, and business disputes.

¢ The Foram's fees are reasonably priced tn banmibleto consumers and
businesses alike, making it the only system that truly worke in consumer

-Regards,

VP. and General Counsel

CoRAKS
Entlosure

O systam, m_:m:mmm 94
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Kational Arbiiration Forum F.0. Box 50191 Minneapuhs. M 55405 WAArD-IOrUM C. 400 474 2371 642 6311105 61263 0807 .,
o)

QI  covmosmocmu:

NATIONAL |
. | ARBITRATORS FOLLOW THE LAW Prcd:ctab]e deczsaons
ARB.ITRATIQN ' - based on legal standards.
FORUM . ‘
. AWARDS LIMITED - Awards may not exceed claim for which
fee paid
«  UNIFORM NATIONAL SYSTEM - Same rules, same
Minneapolis. MN - . procedures - every case, everywhere.
Atlanta, GA S - ) - -
. PROY¥FESSIONALS - Decisions are made legal professional, not
Brunswick:NJ . ;
jurors or volunteers.
Ft. Myers, FL - ’ o -
/ . COST CONTROL - The cost of arbitration is far lower
San Fraaciscs. CA than any lawsuit.
Washington. D.C.

*  LIMITED DISCOVERY - Very little, if any, discovety and
pre-hearing maneuvering.

¢  PRIVATE - Arbitration prooeédings are completely private.
. NO SPURIOUS CLAIMS - Arbitration procedures dxscourage
lawsuit extoruon

s LOSER PAYS - Prevailing party may be awarded costs.
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NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
NEW HANOVER COUNTY . SUPERIOR COURT DIVISION

- ADRIANA MCQUILLAN, and

WALTER JAMES FAUST, on behalf
of themselves and all othér persons similarly
situated,

Plaintiffs,

V. AOC-CV-752
CHECK *N GO OF NORTH CAROLINA,.
INC., CNG FINANCIAL CORPORATION,
JARED A, DAVIS and A. DAVID DAVIS,

Defendants.

TAMES P. TORRENCE, SR., aud BEN HUBERT
CLINE, on behalf of themselves and all other
persons similarly situated,

Plamtiffs,
05-CVS-0447
V.

NATIONWIDE BUDGET FINANCE, QC
HOLDINGS, INC., QC FINANCIAL
SERVICES, INC., FINANCIAL SERVICES OF
NORTH CAROLINA, INC., and DON EARLY,

Defendants.

e i i i o i T P N e I I N ™ S W s

DECLARATION OF GREGORY DUHL

GREGORY DUHL provides this declaration.
1. My name is Gregory Duhl. Iam over the age of menty—one‘years, have never
been convicted of a felony, have personal knowledge of the facts stated herein, and am competent

to testify to them. The facts stated herein are true and correct.



2. I understand that this dec]aratién will be used by the plaintiffs in this case in
support of their effort to'.lchalienge the binding mandatory arbitration clause used by a Iénder. I
am not familiar with thé allegations or issues in that case, however, and I have no opinion about
the merits of the matter. I have not reviewed the arbitration clduse at issue, and have no opinion
as to its enforceability. Ialso have no financial interest in this case. Iprovide this &eclaration
only to describe my own experiences with the National Arbitration Forum (“NAF”).

3. In 2003,Thad a disf}ute against Suburban Moving & Storage Company
(“Suburban”),‘an agent of United Van Lines, for damages to my propérty aﬁsing from my move
from Chicago to Pennsylvaniﬁ. In keeping with my contact with Suburban, I pursued my claim
by filing a case with the NAF. When I égreed to arbitrate with the NAF, I was not familiar with
- them, and had no basis for suspecting them of any b-iés.

4. My experience with tﬁe NAF was deeply tronbling. In a variety of ways, 1 found
that the NAF implemented (or refused to follow) its rules in ways that favored Suburban and
disfavored me, the consumer.

5. At each step of the arbifration process, for example, thé NAF allowed Suburban to
violate procedural rules. I followed the procedures set forth in the NAF’s rules, and asked the
NAF to réquire Suburban to comply with the NAF’s rules. Repeatedly, however, the NAF
refused to consider my motions.

6. After some time, I found the NAF’s procedural bias against me to be so pervasive
and blatant that it no longer made sense to go forward. As a result, I was forced to abandon my |
claim, and [ settled the matter with Suburban for far less than it was w.orth.

7. I am a professor of business law, and I presume that I am likely more

- 157



sophisticated than the average consumer. I am concerned that if the NAF’s system favored the
corporate defendant over the consﬁmer in my case to such a degree that I was not able to
overcome this kind of proéedural unfairness by invoking the rules, it i§ unlikely that the a”slrerage
consumer would have much of a chance in cases brought before thé NAF.

8. Without going through an pxhaustive discussion of the entire matter, I will
describe now a few instances of the NAF’s abusive conduct in my case.

9. As one illustration of how the NAF was lax with its rules with respect to
Suburban, the NAF éccepted a late submission from Suburban without following the NAF’s own
procedures for late submissions. 1knew that the submission was late because of the date and
time on the fax stamp.

10.  In addition, the NAF did not require Suburban to follow the rules of the American
Moving & Storage Association (AMSA), as my contract with Suburban required the NAF to do.
Under the AMSA rules, for example, Suburban was required to submit three gopies of its
response to my claim. The NAF permitted Suburban to ignore this requirement, among others,
despite my objections.

11.  Ilearned that there were several instances of ex parte commmlicatioxi between the
NAF and Subwrban. ‘When I demanded to know what information had been exchanged between
Suburban and the NAF, the NAF refused té communicate with me about the contents of the ex
parte commumications.

12.  As another illustration of the NAF’s favoritism, the NAF directed me that [ had fo
hand-write the case numﬁér on each page of a 150-page docwment. The NAF also directed me

that I must spend my own money to copy and mail hard copies to the NAF and Suburban. The

|
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NAF had a different system in place for Suburban, hbwever, and Suburban was permitted to
submit its documents without numbers and via fax.. I objected, without success, that the NAF '
should require Suburban to follow the same rules that I was required to foﬂow.

13.  On at least four separate occasions, I filed motions with the NAF o:bjecting to.
procedural irregularities. Each time, I followed the NAF rules, which, according to the AMSA
rules, applied when thelAMSA rules were silent. Pursuant to the NAF rules, my motions were
filed with the Director of Arbit.ratilon. With each motion, as the NAF rules required, I enclosed -
the $25 filing fee. 'In each case, however, an NAF program administrator refused to even accept
my motions, and the NAF clerk refused to permit me fo be heard, notwithstanding the NAF rules
that authorized these motions. The clerk said to .me that “We don’t hear motions like this,”
referring to motions that challenged procedural irregularities of the NAF itself.

14.  The NAF agreed to allow Suburban to pursue in arbitration issues that were
beyond the scope of the Agreement to Arbitrate.

15. Fiﬁally, the NAF told me that all of my correspondence with them regarding the
procedural irregularities in the document submission process would be tumed over to the.
arbitrator assigned to hear the case. | dbj ected to this, because it was not relevant to my loss
claim and I was concerned it would prejudice the arbitrator against me. Idecided to mové the
NAF to dismiss my claim without prejudice, which it did. Ithen settled the claim for about
$2750. | |

16.  In my opinion, it was impossible for me to get a fair result through arbitration

before the NAF. The procedural unfairness of the process made arbitration an unworkable option

for me.

]
foreds



| 1, Gregory Duhl, do hereby declare under penalty of perjury under the laws of North

Carolina that the foregoing affidavit consisting of 16 paragraphs is true and correct.

:mg £ ,2005

e ’1/0»%

Gregory Duhl

Subscribed and swom to:

This & dayofé.gggt? , 2005.
NOTARY PUBLIC
332%USAN BACA

v Q
cz R Sah:‘yigkeiéga %ta%ma;ﬁz
- Ommi

Notary Public Asion Exprres

STATE OF UTAH
5
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IDAHO OUNTY DIS’TR\CT COURT
' FILE
fé ;)/ : E M.
Miriam G. Carroli AT OCLOCK -

 David F. Capps NOV 06 2{}[15
HC-11 Box 366
Kamiah, ID 83536
208-935-7962 e
FAX: 208-926-4169 .~

Plaintiff/Defendant, in o

IN THE DISTRICT COURT OF: THE SECONB‘J%UDiCIAL DISTRICT OF THE
STATE OF EDAHO N AND FOR THE CQUNTY OF !DAHO

MIRIAM G. CARROLL, e
Caae No CV-2005-36747

Plaintiff, ‘; By
R REBUTTAL OF POST-HEARING

vs. ©* MEMORANDUW BY MBNA

)

)

)

)
MENAAMERICA NA. )

| )

MBNA AMERICA, N.A., )

| )

Plaintiff, )

)

VS.
DAVID F. CAPPS, . .

Defendant,~ . -

COMES NOV\! Mmam G Carrolt. and Da\nd F Capps with their

REBUTTAL OF POST-HEAR:NG M"’ M@RANDUM BY MBNA regarding

REBUTTAL OF POST-HEARING MEMORANDUM BY MBNA Pg 10f 7
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._.(ii) involving Eess than $100 000 (emphases' added) As such, the
Delfaware choice- of—-!aw provzs;on m the MBNA cred:t card agreement is void

ab inifio. Since the D@.‘law.are' eh:pjc f«la‘,\{vfw_:-,‘ag.- the basis of this court’s

The posr’uon of Capps and Carroll is that bo‘th’:the MBNA card agreement

and Delaware law, Tltle 3 §952(a) wh!ch *stafe-fhe-'bank may amend the card

agreement, does so under the conc:ept that the agreement is a contract of

adhesson where only the bank has thé Upportumty tcr construct the terms of the

ght' o amend There must be a

contract. This does not transiatet

REBUTTAL OF POST-HEARING MEMORANDUM BY MBNA Pg 2 of 7.
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entire proceeding, onthe part of MBNA; has been 1o coerce arbitration which

lacks any reasonabie,-deﬁnit'icn’:ao. censentor 'agreement

MBNA also states that "the court now questmns whether 5 Delaware

Code §952(a) permlttmg su’ch aﬂ “_méndment as MBNA ‘accomplished is

somehow limited to acc.ounggsi eq_uaﬁlgn r éxceeding $100,000.” That statement
is also not true. First of all, the $1{)OOOD threshold applies to a Delaware choice-

of-law provision in contracts, ‘ho‘txan- amendme'nt toa cohtract. Second, the

statement indicates that MBNA has accomphshed an amandment to the

c’i§f

than accompllsh an améndment Without thé actua consent of the cardholder?

Delaware law.

MBNA also argues that Tltie 6 §27()8(e) of the Delaware Code expressly

provides a De!aware cho:ce—of—law provns:on Thé posmon is illogical, as “any

s \!1;3

choice-of-law prov:s:o”n shall

"MBNA Pg 3 0of 7.
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choice-of-law prov:s;ons' is hk@wus *w:thout merst? !f a cantract provision lacks

legality, it is void. No state waii recogmze a contract prowsnon prohibited by law.

COMMON LAW

H'x

MBNA states “That a can

equsres an f,‘er acceptance etc. has

“npever been in issus.” Thxs s‘catem 1] sja!so nat tru_' _hlS has been the issue

from the beginning. MBNA' Sééméfd h’bx‘d*-?tself ‘a'bﬁ.\;'.elfhe law, asserting that it

can unilaterally amend a contract wnth any terms it w:shes without expressed

consent of the cardhoider The reason we have a common iaw of contracts is to

act as a barrier to su"ch unwarranted Unreasonable unethlcal and immoral acts

in which MBNA current!y mdutges MBNA‘S statemen’t that “GGeneral common

law prmcupies-are also :napptlcab _ ‘other iaw (such as statutes and cases

cited above) addresses the iSSUG is kewzse drs;ngenuous

This Court has been presented wn’th two mterpretatzons of the clause

allowing amanciments m the cardhoider agreement” MBNA argties that the

contract clause prowdes a um{ateral r:ght to amend:the agreement, even though

such right is not spe«cnftc Iyi _ated‘;xn the contract-c‘ause Capps and Carroll

argue that the same clause des rio umiaterai__{!ght‘ to amend, but rather, is

consistent with a contract of a esmn whrch s éqﬂzirés a “meeting of the

constructed the conf ct

REBUTTAL OF POST-HEARING MEMORANDUM BY MBNA Pg 4 of 7.




07/14/2015 07:36 FAX

—

'day lirnit, which was done
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This Court has algo been pres___nted wath Delaware sta’fute Title 5 §952(a).
MBNA. also argues that thus statute provtdes a umlatera! rtght fo amend the
agreement, even theugh such nght tS nmt specnfnca!!y stated in the statute. Capps
and Carroll argue that'the statute 43 notfa statufe m‘abr‘ogataon of the common

law, but rather, is a!so cons¢stent wnth a contract of adhes:on which still requires

a “meeting of the mmds" for acceptance a requirement which is also obviously

g.-(

facking in thls case. These two argurnents indicate that the wording of the

statute is also ambiguous: Ambigu-ausfstatutes are also to be construed in favor

As pomted out i our. prevsous bnefs the EaWsuit of Capps and Carroll was

timely filed and sought to vacate' the award Eeﬁers whach fulfils the basic

reguirements of fﬁé?ﬁéﬁbiétﬁtﬁfééﬁ MBNAS éféiim cfiff%a"l’ac;k of a motion to vacate

is disiﬂgenuous'; MBNA \ edmerethan%daysfrom the time of notification of

the award letter to flte for conﬁrmahon of the award makang any motion 10 vacate

”‘"‘.- ‘”\f iIa

b;ce Qappé and Carroll had was to file suit within the 90

time barred. The onfly

MBNA states that “(a)

REBUTTAL OF POST-HEARING MEMORANDUN.BY MBNA Pg 5 of 7.
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Delaware statute and im;:;fop'ériy attempted to amend the cardholder agreement
to include an arbitré’tion pfévié}i"é‘ﬁ-:}" ?;T«he-re'is‘ no aare.ement that MBNA added an

arbitration provision “m the very manner" prowded by Deiaware faw. Thatis the

. very substance of the positfon?of Ca’pbs and Carmil whlch is before this court
Capps and CarroH also assert tha’c a Deiaware chmce~of——law provision in the
contract is not valid by Delaware statute Title 6 §2708(c).

"CONCLUSION

MBNA has improperly attempted ta add an arbitration provision fo its
cardholder agreement in such a way as to avo;d havmg to secure the know:ng
and actual consent of its cardholders Such an aﬁempt shouid not be validated

by this court. MBNA has mcluded a Deiaware chosce~of—!aw provasnon in its

contract when it eﬂher. k eV ," -"'or shouid have knév;n that such a provision was
prohihited by i)eiaware iaw MBNA has then aﬁempted to convince this court
that it should honor the’ very same Delaware oho;ce of-faw provision that is
cleatly prohzblted by Delaware law. MBNA has repeatedfy lied and misstated
facts before this court in an apparent effort to vafii(;iaité its improper actions and
false assertions. MBNA shouldno’t be al!_oweé}' :tg profat from its lies, improper

actions and false assertions. ‘Capps and Carroll pray that this court will

reconsider its decision.and Teverse ifs position on the agreement to arbitrate, and

subsequently vacaté the award letters against them.

RERIITTAI OF POSTvHEARING M,EMORANDUM BY MBNA Pg6of 7.
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Mmam G. Carroll, Plaantn‘f in. propna persona

il

David F. Capps/befen%ﬁ / h propna persona

CERTIFICATE OF SERVICE

[, David F. Capps, do-hereby certify that 1 matied a true and correct copy
of this REBUTTAL OF POST-HEARING. MEMORANDUM BY MBNA by certified
mail #7005 1160 0002, 1630 3(367,’:}1;5 ‘ (. “day of November, 2006, to the

atiorney for the oppossng party postage pre- pald at the following address:

Jeffrey M. Wilson

Wilson & McColl -~
420 W. Washington  /
P.O.Box 15644 =
Boise, ID 83701

David F. Capps, 4h propna eiﬂfana

REBUTTAL OF POS
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IDAHO COUNTY DISTRICT T
* A% FILED Yy

AT_MLO'CLOCKJ.M.
NOV 14 2008

Miriam G. Carroli
David F. Capps
HC-11 Box 366 pob
Kamiah, ID 83536

208-935-7962 ..

FAX: 208-926-4169 _
Plaintiff/Defendant, in propria persona

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRECT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

MIRIAM G. CARROLL,
Case No. CV-36747

Plaintiff,

POST-HEARING
MEMORAMDUM

VS,
MBNA AMERICA BANK, N.A_|

Defendant,

MBNA AMERICA BANK, N.A.,
Plaintiff,

VS,

DAVID F. CAPPS,

Defendant,

B T i S I A N N N N ]
'
“

COMES NOW Miriam G. Carroll and David F. Capps, respectfully

submitting this POST-HEARING MEMORANDUM for the Court's consideration.

POAT-HEARING MEMORANDUM Pg 1 of 6.
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WAIVER OF CCNSTITUTIONALLY PROTECTED RIGHTS

The alleged arbitration clause which MBNA America Bank, N.A.
(hereinaﬁer referred to as “MBNA") attempted to add to their cardholder
agreement has significance beyond the context of contractual additions or
modifications. The alleged arbitration clause also waives a constitutionally
protected right, specifically the Seventh Amendment right to a Trial by Jury.

Judicial decisions regarding waiver of substantive rights clearly establish
that such waiver must be voluntary, knowing and intelligent. Arbitration
agreements in medical clinic practice are routinely signed by the ;:Satient, and yet,
as the Supreme Court of Nevada held in Obstetrics and Gynecologists Wixted,
Ffanagan and Robinson v. Pepper, 693 PP.2d 1259,

“The contents of both affidavits are perfectly consistent with the conclusion

that the agreement was never explained to respondent. On these facts

the district court may well have found that respondent did not give an

informed consent to the agreement and that no meeting of the minds

occurred.” .
The court decided that the arbitration clause, even though signed by the patient,
was not valid due to the lack of a clear understanding of the arbitration provision .
where there Wés no “meeting of the minds”.

In a similar case, B_roemmer v. Abortion Services of Phoenix, Lfd., 840
P.2d 1013, the Supreme Court of Arizona also held that the signed arbitration
agreement was not valid by stating,

“The facts in the instant case present an even stronger argument in favor

of holding the agreement unenforceable that do the facts in Pepper. In

both cases, plaintiffs stated that they did not recall signing the agreement
to arbitrate or having it explained to them.” ‘

POAT-HEARING MEMORANDUM Pg 2 of 6.
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“Clearly, there was no conspicuous or explicit waiver of the fundamental
right to a jury trial or any evidence that such rights were knowingly,
voluntarily and intelligently waived.”

Even in the dissenting opinion, the justices clearly stated,

“The dissent is concerned that our decision today sends a ‘mixed
message.’ It is, however, our intent to send a clear message. That
message is: Contracts of adhesion will not be enforced unless they are
conscionable and within the reasonable expectations of the parties. This -
is a well-established principle of contract law; today we merely apply it to
the undisputed facts of the case before us.”

In Hooters of America, Inc., v. Phillips, 173 F.3d 933, the United States
Court of Appeals for the Fourth Circuit held,

“The agreement to arbitrate was subject to rescission by defendant
employee because plaintiff employer had breached its duty to establish
fair rules governing the arbitration proceedings by establishing completely
one-sided and biased rules which could not be called arbitration.”

“The rules established by defendant were entirely one-sided and were
calculated to produce a biased proceeding and result. The court noted -
especially the fact that plaintiff employer was entitled to select not just its
own arbitrator, but the entire panel from which the employee’s arbitrator
would be chosen and from which the third, neutral, arbitrator would be.
selected. The court said that the adoption of biased rules was a breach of
the implied duty of good faith in exercising the power to establish

. arbitration rules.”

“Contractual discretion is presumptively bridied by the law of contracts —
by the covenant of good faith implied in every contract.” “Good faith
emphasizes faithfulness to an agreed common purpose and consistency
with the justified expectations of the other party. Bad faith inciudes the
evasion of the spirit of the bargain and an abuse of a power to specify
terms.”

In Hooters, the employee had signed the arbitration agreement on two separate
occasions. But because of bias in the arbitration procedure, the employee was

allowed to rescind the arbitration agreement.

- POAT-HEARING MEMORANDUM Pg 3 of 6.
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Capps and Carroli have not signed an agreement to arbitrate, have no
conscious knowledge of an agreement to arbitrate, have not volunteered
knowingly, and have not intelligently given assent to any kind of agreement to
arbitrate. MBNA has sent the alleged notice of arbitration in such a manner so
és to obscure the existence of an agreerﬁent to arbitrate from the vast majority of
its cardholders. This leaves the bulk of MBNA cardholders without voluntary,
knowing, and intelligent waiver of their constitutionally protected Seventh
Amendm@nf rights. Without that higher level of consent, the alleged arbitration
agreement is not valid.

In addition, Capps and Carroll had no expectation that MBNA would
attempt to remove their constitutionally protected rights by a unilateral
amendment to the cardholder agreement. Such a move on the part of MBNA is
clearly in bad faith to the original agreement between the parties, making the
attempted arbitration agreement invalid. Businesses seeking to require
efnpioyees or customers to agree to arbitration as a condition of employment or
conducting business obtain the signature of the individual on an érbitrétion
agefeement. Instead, MBNA has opted to include ité notice as a bill stuffer,
knoWing that a large majority of cardholders would never see the nétice. in this
day of sophisticated communications, and with the resources of MBNA, there is
‘no excuse for this deceptive and ineffective approach.

The National Arbitration Forum (NAF), a private corporation, selected by
MBNA for all disputes, is biased in favor of MBNA, maki‘ng any determination by

the NAF invalid. While the NAF has placed itself in a position to replace the court

POAT-HEARING MEMORANDUM Pg 4 of 6.

S i |



{0 ()

and jury system, it has not held itself to any meaningful standard of fairness,
justice or accountability. fn a case in the United States District Court, Natalie
Baron sOught discovery on the Ialteged bias of the NAF. The NAF refused to
comply with the requests, even when ordered to do so by the district court,
claiming, among other things, that the NAF was a quasi—governfnent entity which
was immune frofn the discovery process. | How can a private corporation which
fied to the district court and refused to honor a coﬁrt order be depended on to
render an unbiased and fair decision? The Amicus Brief of Trial Lawyers for
Public Justice in Natalie Baron’s case concerning NAF bias is provided for your
convenience. |

The waiver of constitutionally protected rights is a serious matter which
stands far and above the normal constraints of contra’ctu_al notice. Without a
clear and demonstrable “meeting of the minds”, the waiver of a person’s seventh
amendment right to a trial by jury cannot be validated. The evidence presented
by MBNA falls far short of the basic requirements for a waiver of this protected
right. No evidence has been presented of a “meeting of the minds” on |
arbitration. None exists. Without that evidence, the waiver cannot be voluntary,

knowing or intelligent, and the alleged arbitration provision cannot be valid.

Dated this / X 7 day of November, 2005.

POAT-HEARING MEMORANDUM Pg 5 of 6.
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M e o

Miriam G. Carroll, Plaintiff, in propria persona

David F. Capps, Def%gént, in propria persona

CERTIFICATE OF SERVICE

|, David F. Capps, hereby certify that | mailed a true and correct copy of
this POST HEAR!NG MEMORANDUM to the attorney for the Defendant/Plaintiff
MBNA this j 2 day of November, 2006, by Certified Mail
# 008 160 qros. 7656 3654 at the following address:

Jeffrey M. Wilson
Wilson & McColl
420 W. Washington
P.0. Box 1544
Boise, 1D 83701

Davad F. Cap rsona
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INTEREST : : OF , AMICI

Trial l.awyers for Public Justice ("TLPJ") is a national public interest law firm that
specializes in precedent setting and socially significant civil litigation and is dedicated to
pursuing justice for the victims of corporate and governmental abuses.

- The American Association of Retired Persons ("AARP") is a non-profit organization with
approximately 32 million members aged 50 and older. As the largest membership
organization serving older Americans, AARP is greatly concerned about unfair and
deceptive practices in the financial services and credit markets. AARP thus supports
laws and public policies to protect consumers' rights and to preserve the means for
them to seek legal redress when they are harmed in the marketplace.

The Association of Trial Lawyers of America ("ATLA") is a national voluntary bar
association of approximately 50,000 attorneys practicing in every state, including the
State of Florida. ATLA members primarily represent plaintiffs in personal injury, civil
rights, consumer tights and employment discrimination cases. ATLA believes that a
neutral decision maker, whether it is the court or an arbitrator, is essential to the
protection of these rights.

The National Association of Consumer Advocates ("NACA") is a non-profit corporation
whose members are private and public sector attorneys, legal services attorneys, and
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law professors and students whose primary practice involves the protection and
representation of consumers.,

STATEMENT OF FACTS

In light of the fact that the parties to this appeal have already extensively briefed the
facts, this amicus brief will only touch upon a few salient facts that inform the argument

set out below.

Plaintiff Natalie Baron filed this case as a putative class action under the Truth in
" Lending Act ("TILA") against Best Buy Co. ("Best Buy"), Beneficial National Bank USA,
Union Fidelity Life Insurance Co. and Virginia Surety Company, Inc. ("the Insurers”).

The defendants moved to compel arbitration, alleging that Baron had agreed to submit
all claims that she might have against the defendants to mandatory arbitration before
the National Arbitration Forum ("NAF"). Defendants’ motion was supported by an
affidavit from NAF's Curtis Brown, Vice President and General Counsel. '

Baron sought discovery from NAF, requesting documents refating to the factual
underpinnings of Brown's affidavit and to potential bias by NAF. NAF refused to answer
Baron's discovery requests, and refused to comply with Baron's subpoena alleging,
among other things, that it was a guasi-governmental entity that was "immune” from the
discovery process. NAF petitioned the U.S. District Court in Minnesota to quash Baron's
subpoena. A Magistrate Judge in that court denied NAF's motion and ordered it to
produce the requested information. NAF still refused to answer Baron's discovery
queries, and appealed the Magistraté's ruling to the District Court in Minnesota. That
court also ordered NAF to comply with the subpoena. Because the District Court in this
case had already taken the motion to compel arbitration under advisement, however,
NAF never responded to discovery requests.

Despite this refusal, Baron placed some evidence relating to NAF's neutrality before the
trial court. This evidence included a letter dated January 14, 1999, from Brown to a
prospective financial industry client to solicit business ("the Brown letter"). This letter
states in the first sentence that "A number of courts around the country have heid that a
properly-drafted arbitration clause in credit applications and agreements eliminates
class actions and ensures that credit-refated lawsuits will be directed to arbitration, not a
jury trial." (emphasis in original). The Brown Letter promises that NAF arbitration "will
make a positive impact on the bottom line.” (emphasis in original).

Baron also placed into evidence a 1999 deposition of Clinton Walker, General Counsel
of First USA Bank, reflecting upon NAF's relationship with that bank. The deposition
reveals, at 98-99, that lawyers at First USA communicate with NAF "from time to time",
and at 102-103, that First USA has initiated more than 40,000 arbitrations against
consumers with NAF in collection matters, but that fewer than 10 consumers have
initiated arbitrations against First USA with NAF. First USA has paid NAF at least $2
million in fees. /d. at 108.



The U.S. District Court hearing this case decided that it could resolve the defendants’
motion to compel arbitration without waiting for the NAF to respond to Baron's discovery
requests. The District Court denied the motion to compel arbitration, citing (among other
things), concerns with the neutrality of the NAF, and holding that Best Buy's arbitration

clause is unconscionable.

In our capacity as amici, we attach as Exhibits to this brief several similar letters,
excerpts from depositions and other materials that have surfaced in other lawsuits
around the country that provide further support for the District Court's concerns about
NAF's neutrality. Amici suggest that this material is illustrative of the sort of information
that might have been developed if discovery had not been resisted and delayed in this

case.

Exhibit 1 hereto is an attachment to the Brown Letter that was not in the record below.
This attachment, on NAF letterhead, compares NAF with the American Arbitration
Association ("AAA"); Among the differences noted is that NAF limits awards to the
amount of the claim, that NAF only permits consolidation with the agreement of all
parties, that it is easier to get a default under NAF's rules than with the AAA's rules, and
that NAF's Uniform Rules give less power to individual arbitrators than do AAA's rules.

Exhibit 2 hereto is a letter dated April 16, 1998, from Roger Haydock, Director of
Arbitration at NAF | to Alan Kaplinsky1 ("the Haydock Letter"). The Haydock Letter
warns that the "class action bar" is threatening to bring lawsuits involving the Y2K issue,
and states that the "only thing" (emphasis in original) that will "prevent” such suits is the -
adoption of an NAF arbitration clause "in every contract, note and security agreement.”

In an attachment to the Haydock Lefter, NAF lists numerous officials of lenders and
lawyers who specialize in defending lenders as "Information Resources" whom new
prospective clients should contact for endorsements. One of these "Resources” is
Kaplinsky, who is counsel on the amicus brief filed in support of defendants in this case
by the American Bankers Association, the American Financial Services Association and
the Consumer Bankers Association ("The Bankers' Amicus Brief").2 Another "Resource”
is Christopher Lipsett of the law firm of Wilmer Cutler & Pickering. Lipsett is counsel on
the amicus brief filed in support of defendants in this case by Thomas Lambros and
Wiiliam Sessions. Taken together, all of the amicus briefs in support of defendants in
this case are either written by paid counsel for the NAF itself or for persons who serve
as "Information Resources” for NAF. No consumer advocates or consumer attorneys

are listed as an "Information Resource."

This attachment to the Haydock Letter also states that NAF provides arbitration services
for nearly 20 lenders, including Banc One, Beneficial Financial Bank, First North
American National Bank, and TMI Financial.

Anather attachment to the Haydock Letter urges companies to reduce their "collection
costs" by hiring the NAF and "{s]avmg the money you've been spendlng on court costs,

attorney fees, and discovery."
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Exhibit 4 hereto is a letter dated October 20, 1997 from Edward Anderson of NAF to a
prospective client (hereafter "The Anderson Letter").3 Documents taken from the 1994
Bankruptcy Petition of NAF's corporate parent, Equilaw, Inc., Exhibit 5 hereto, indicate
that Mr. Anderson was then a Director, officer, and major shareholder of Equilaw. (He
then owned 4,500 of the 10,000 total shares in Equilaw.) A deposition of Mr. Anderson
taken in1994 indicates that prior to coming to NAF, he was Assistant General Counsel
toITT Consumer Financial Corporation.4 Anderson Deposition Excerpt, Exh. 6, at 12.
Mr. Anderson first learned of Equilaw and NAF when ITT was considering hiring these
companies to provide arbitration services for it. /d. at 19. ITT did, in fact, hire NAF and

Equilaw. /d. at 44.

The Anderson Letter states that "major American companies are moving all of their
contracts to an arbitration basis as fast as possible. There is no reason for your clients
to be exposed to the costs and risks of the jury system.” It goes on to state "Every
award is limited to the amount claimed!” (emphasis in original). Attached to the
Anderson Letter-is a "Legal Memorandum" from "Forum Counsel” on the subject of
"Arbitration & Class Actions in Financing.” The memo advises that "In the court system,
financing transactions are always at risk for Class Action treatment. . . ." It further
advises that "Most often, the claims of class action plaintiffs' lawyers are based on
printed or computer-generated documents or standard procedure manuals, which leave
little room to argue against “commonality' and “typicality.” The memo states that "no

SUMMARY OF : ARGUMENT

The defendants here seek to have NAF replace the civil justice system for any disputes
involving the defendants. But while § B ‘




1. THERE IS SUBSTANTIAL EVIDENCE THAT NAF IS LIKELY TO BE BIASED iN
FAVOR OF CORPORATIONS IN THE FINANCIAL SERVICES INDUSTRY, SUCH AS

DEFENDANTS.

A. NAF HAS MADE INAPPROPRIATE PROMISES TO COMPANIES IN THE
FINANCIAL SERVICES INDUSTRY.

NAF has evidenced a likely bias in favor of financial services companies by engaging in
inappropriate ex parfe contacts soliciting business from financial institutions. Instead of
communicating with these companies as a truly neutral decision maker, NAF's
solicitations to financial services companies and their defense counsel communicate a
strong sympathy for those companies. NAF's solicitations suggest that consumer
lawsuits are a battle between the companies and their customers, and that NAF will be
taking the companies’ side in "improving their bottom line" in that battie. The letters
described above establish that NAF officials solicit new business by promising
prospective business clients and their counsel that its procedures will favor their
interests relative to those of their consumers in adjudicating any future dispute.

1. The ;'No Class Action” Promise.

As set forth above, the Brown Letter promises in its first sentence that NAF will
"eliminate” class actions. The Haydock Letter promises that the NAF wiil "prevent" Y2K
class actions. The attachment to the Anderson Letter coaches businesses in how to

avoid class actions by hiring NAF.

Why does NAF keep hammering this theme? Why does the Brown Letter put the "no
class action” promise In the first sentence, underscored, emphasizing its importance?
The answer is simple: NAF is promising would-be banking clients that it will protect
them from significant potential liabilities by "preventing” (the language of the Anderson
Letter) consumers with small claims from having any meaningful means of relief. NAF is
effectively promising lenders that its procedures will insulate them from a broad

category of potential liabilities.

The well-recognized reality is that it is not economically feasible for consumers to
pursue relatively small claims on an individual basis against a large bank. Very few, if
any, consumer attorneys are financially able to pursue individual claims for modest
sums (such as the TILA claim at issue here) against large, powerful companies such as
defendants. And, when a consumer's individual claims are small, it is economically
infeasible for them to hire an attorney to represent their interests on a billable hour

basis. '

Consumer attorneys are, however, often able and willing to pursue such claims on a
class action basis. When similar claims are aggregated, the amount in controversy
becomes sufficiently large to enable consumers to locate counsel who will represent
them and defend their interests. Indeed, there have been several cases across the
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nation in recent years where charge card companies were held accountable for
widespread wrongdoing through consumer class actions.

If plaintiffs are denied a class action remedy, then they will likely be denied any
meaningful remedy for most wrongs that defendants might commit against them.

The policy at the very core of the class action mechanism is to overcome the problem
that small recoveries do not provide the incentive for any individual to bring a solo action
prosecuting his or her rights. A class action solves this problem by aggregating the
relatively paltry potential recoveries into something worth someone's (usually an

attorney's) labor.

Amchem Products, Inc. v. Windsor, 521 U.S. 591, 617 (1997) (citation omitted).
Accordingly, the arbitration clause here does not offer consumers just another forum for
resolving disputes; rather it immunizes defendants from meaningful legal accountability.
it is impossible to imagine a state or federal court sending out a letter to consumer
attorneys noting that class actions often lead to big recoveries, and then guaranteeing
that it would certify any case as a class action {even if individual issues predominated
over common issues in the consumers' cases) if only the consumer attorneys would
bring their cases in and pay fees to that court. The result would be public outrage,
banner media headlines, ethical inquiries and possibly even impeachment. The NAF
has essentially done just this, however, with the one difference that it has made its
promises of preferential treatment to the likely defendants of class actions.

2. Other Promises of Preferential Treatment.

The Brown and Anderson Letters prominently promote NAF's rule limiting awards to the
amount of the original claim as a principle advantage fo the companies of choosing the
NAF as arbitrator. The strong suggestion is that this provision favors the companies
being solicited and disfavors their consumers. Under this rule, no matter what
information the plaintiff develops in discovery, his or her claim is capped at the initial
demand. The nature of financial services litigation, however, is that the full extent of a
company's wrongdoing (and thus the damages that would be appropriate to award the
plaintiff) often cannot be known until the plaintiff has had an opportunity to pursue
reasonable discovery. Complex fraud schemes, for example, can generally only be
identified after layers of deceit and obfuscation are peeled away and the true facts are
made known. NAF's rule capping awards at the amount of the original claim is
particularly pernicious because NAF's rules pressure consumers to reduce the amount
of their claim at the outset of a case. NAF's rule achieves this end by tying its fee
schedule to the amount of the claim and increasing the fees levied rapidly as the
amount of the claim increases.

An attachment to the Haydock Letter also urges potential financial services clients to
hire the NAF to "sav[e] the money you've been spending on . . . discovery.”" Why does
NAF promise lenders that it will restrict discovery? Because NAF (and the lenders)
know that most plaintiffs in significant banking litigation cannot prove their cases without
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access to full and fair disoovery. Consumers have the burden of proof, but few
borrowers with valid legal claims have independent access to a lender's documents.
Sharp limits on discovery will mean that many consumers will have little chance to

effectively pursue their claims,

Finally, as noted above, the Brown Lefter promises that NAF arbitrators will not decide
cases on "equity," unlike "some other arbitration providers." The plaintiff in this case has
asserted equitable claims as well as claims at faw for damages, however, as she is
entitled to do under TILA. NAF's promise not to consider equity appears to undermine a
fundamental purpose of many consumer lawsuits and most consumer statutes to use
the tools of equitable relief to require wrongdoers to correct their illegal practices.

3. NAF'S Solicitations Make General Promises to Business Clients of Preferential
Treatment.

Several of NAF's solicitations suggest that it is likely to favor lenders in their disputes
with their consumers. The Anderson Letter, for example, urges would-be clients not to
expose themselves "to the costs and risks of the jury system.” The attachment to that
letter offers free legal advice on how lenders can defeat class actions where common
questions predominate and the class representatives’ claims are typical. The approach
of the Anderson Letter is not that of an entity committed to even-handed judging of
disputes, but instead that of a for-profit vendor soliciting fucrative work by advising
lenders how it can help them reduce their liabilities (avoid the "risks of the jury system”).
This suggestion is of a piece with the Brown Letter's promise to improve a client's

"pbottom line."

The Haydock Letter similarly characterizes the prospect of Y2K lawsuits as a battle
between "the class action bai” and lenders. The letter suggests that NAF takes the
lenders' side in that battle, urging defense counsel for lenders to use the NAF as a
means of foiling "the class action bar."5

B. NAF HAS A CLOSE RELATIONSHIP WITH LENDERS.

It may be true, as defendants' amici argue, that all for-profit arbitrators compete for
business. Nonetheless, it is clear here that NAF is particularly dependent upon one
group of businesses the financial services companies and that it's fervor for that
business has led it to make inappropriate promises to those businesses.

The attachment to the Haydock Letter boasts that NAF provides arbitration services for
numerous lenders and financial institutions, and it relies upon lenders and their defense
counsel for referrals to new clients. NAF knows that there are numerous other providers
of arbitration services {indeed, the Brown Letter reflects its competition with AAA). NAF
also knows that if its arbitrators were to rule for consumers too often by the standards of
the financial services industries and its defense lawyers, or enter awards for consumers
that were too large by those standards, these companies would cancel their lucrative
contracts with and refuse to further endorse NAF. A few pro-consumer rulings, and NAF



could go from its current multi-million dollar business right back to the bankruptcy court
where it languished in 1994.

Nor do NAF's relationships with persons self-identified as defense counsel for lenders
appear to be mere coincidence. In the letters described above, NAF appears to reflect
the published attitudes of its sponsor and "Information Resource” Alan Kaplinsky. In an
article entitled "Excuse me, but who's the predator: Banks can use arbitration clauses
as a defense,” Bus. Law. 24 (May/June 1998), attached as Exhibit 7 hereto, Kaplinsky
wrote that "Consumers have been ganging up on banks. But now the institutions have
found a way to defend themselves.” Id. at 24. The article makes clear that mandatory

. arbitration is this "defense” for financial institutions against consumer claims, and notes
that "Arbitration is a powerful deterrent to class action lawsuits. . . ." Id. 24-26. See also
Kaplinsky, "Alternative to Litigation Attracting Consumer Financial Services
Companies,” Consumer Financial Services L. Report (1997} (Exhibit 8 hereto) ("[iln an
attempt to eliminate the risks inherent in litigation and discourage future fawsuits, many
consumer financial services companies have implemented arbitration programs."
(emphasis added) Consumers looking for truly neutral, independent decisionmakers
might well ask if Kaplinsky would recommend NAF to clients such as First USA, write
briefs (as here) for banking trade associations "applauding" NAF and lend his name to
NAF promotion as an "Information Resource,” if he did not feel that NAF would serve
his twice-published objective of serving as a "defense” for lenders against consumer

fawsuits.

The facts set forth above relating to NAF's relationship with [TT Consumer Financial
("ITT") also suggest that NAF views its role as one to help defend lenders rather than to
neutrally judge consumer disputes. Shortly after ITT hired NAF {o handle its disputes,
Anderson left his job of defending ITT against consumer suits and became one of NAF's
three principal officers and a 45% shareholder. Despite his prior role with {TT and his
prominence within NAF, however, NAF continued to handle ITT disputes, albeit in a
manner which suggests that it was not remarkably attentive to matters of conflict of
interest.8 Similarly, Anderson testified that he saw no problem in having an arbitration
company in which he owned 45% of the stock hear disputes involving another company
of which he was president. Exhibit 6 at 58. NAF's friendly handling of ITT cases is
further illustrated by Patterson v. ITT Consumer Financial Corp., 18 Cal. Rptr. 2d 563
(1993), cert. denied, 510 U.S. 1176 (1994). In that case, a California court refused to
enforce ITT's arbitration clause where it found that NAF's rules would have required the
~consumer plaintiffs to travel from California to Minnesota to have their claims heard, and
would require a consumer with a dispute over a $2,000 loan to pay a minimum fee of
$850. The court noted that "the procedure seems designed to discourage borrowers
from responding at all."
Taken as a whole, these facts are not suggestive of a scrupulous attention to
independence, neutrality, or the appearance of propriety.

C. NAF'S CONDUCT IN THIS LITIGATION FURTHER SUGGESTS A
PREDISPOSITION TOWARDS THESE DEFENDANTS.
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NAF's cooperation with the defendants in this case further illustrates its close
relationship with the financial services industry. While NAF refused to answer any of the
plaintiff's discovery requests in this case, asserting sweeping and novel privileges
(including a supposed "quasi-governmental entity" privilege),7 at the same time it was
communicating ex parte with defense counsel to provide them with an affidavit
‘supporting their position. NAF's notion that it can testify for defendants but not answer
any questions about its testimony suggests not only a favoritism towards the
defendants, but also a disregard for rudimentary due process that can only be described
as troubling in a body that seeks to displace the civil justice system.

Imagine an analogous setting, if defendants had filed a motion asking the chief judge of
a court to order a judge recused. Then, imagine, in this hypothetical, the trial judge and
the plaintiff's counsel talking and working together to create a coordinated response
opposing that motion. No one would doubt that such ex parte cooperation would be
improper. Yet the NAF which seeks to put itself in the place of the American civil justice
system has apparently engaged in just such contacts here.

D. THE ISSUE OF NAF LIKELY BIAS IS NOT MOOTED BY THE ASSERTED
INDEPENDENCE OF ITS ARBITRATORS.

Several of the defendants (and their amici) argue that it does not matter whether the
director and officials running the NAF are biased. Even if the principals of the NAF are
substantially biased in favor of financial services companies, these parties argue, it is of
no moment because the actual arbitrators are independent and neutral.

These remarkable arguments have no merit. The facts set forth above suggest that at
least three of NAF's principals and highest ranking officers (Anderson, Haydock, and
Brown) have effectively expressed a likely favoritism towards NAF's corporate clients
and against their customers. The record here demonstrates that these persons will have
ample ability to act upon those impulses,

For one thing, NAF's Director of Arbitration selects the arbitrator to hear a given dispute,
a power which contains enormous potential for abuse. Suppose that the local rules of
some court allowed plaintiff's counsel (but not defense counsel) to exercise the sole
power to select which judge of that court (or more appropriately, which member of that
court's bar) would hear a given case. Would anyone imagine that these defendants and
their banker amici would term such a procedure “neutral?" Of course not. in fact, the
case law discussed below establishes that any system allowing a biased party the sole
power to select an arbitrator is not fair or neutral, and cannot be allowed.

in addition to the power to select the arbitrator, the current version of the NAF rules (as
reviewed on NAF's website on January 20, 2000) extend all sorts of other crucial
powers to NAF's director and staff, refuting the claim that NAF bias "does not matter.”
The Rules give the Director the ability to grant extensions (9.D), hear motions (18), alter
fees for intervention and hearings (19.B, 19.C)}, select arbitrators (21), decide requests
to disqualify arbitrators (23), set the length of hearings (26), issue orders, including at



his own initiative (38), request involuntary dismissal of a claim (41), waive fees (45),
request sanctions (48), interpret the code (48.A), and change the code (48.F).

L.WHERE THERE IS EVIDENCE ESTABLISHING THAT A PARTICULAR
ARBITRATION SERVICE PROVIDER IS LIKELY TO BE BIASED IN FAVOR OF ONE
PARTY TO A DISPUTE, A CLAUSE REQUIRING THAT THE DISPUTE BE HANDLED
BY THAT PROVIDER IS UNCONSCIONABLE AND UNENFORCEABLE,

A. UNCONSCIONABLE ARBITRATION CLLAUSES ARE UNENFORCEABLE.

The purpose of the Federal Arbitration Act (FAA) is to "place arbitration agreements
upon the same footing as other contracts." Gilmer v. Interstate/Jotinson Lane Corp., 500
U.S. 20, 24 (1991). The FAA provides that a written arbitration provision covering a
contract involving commerce "shall be valid . . .save upon any grounds as exist at law or
in equity for the revocation of any contract." 9 U.S5.C. §2. Accordingly, the FAA provides
that arbitration agreements may be challenged and invalidated on any generally
applicable contract principle. The Supreme Court has expressly stated that state
contract law defenses such as unconscionability are available to a party chailenging an
arbitration agreement. See Doctor's Assocs., Inc. v. Casarofto, 517 U.5. 681, 687
(1998). Also, courts, not arbitrators, decide the validity of an arbitration provision.
Gilmer, 500 U.S. at 33.

The proposition that courts shall not enforce arbitration clauses that are unconscionable
under a state’s general law of contracts is not controversial, and courts regularly refuse
o enforce such arbitration agreements. See, e.g., Graham v. Scissor-Tail, 623 P.2d 165
(Cal. 1990); Powertel v. Bexley, 743 So. 2d 570 (Fla. App. 1999); lwen v. U.S. West
Direct, 977 P.2d 989 {Mont. 1999); Williams v. Aetna Finance Co., 700 N.E 2d 859
(Ohio 1998), cert. denied, 119 5. Ct. 1357 (1999), Sosa v. Paulos, 924 P.2d 357 (Utah
1996). Arnold v. United Companies Lending Co., 511 S.E.2d 854 (W. Va. 1998).

Appellants and their amici argue that the District Court did not articulate sufficient
evidence to support its finding that the contract here was unconscionable. The District
Court's failure to explicitly identify various pieces of evidence is of little moment,
however, as "reversal is inappropriate if the ruling of the district court can be affirmed on
any grounds, regardless of whether those grounds were used by the district court.”
Matter of Locklin, 101 F.3d 435, 442 (5th Cir. 1996).

B. A CLAUSE SENDING A DISPUTE TO A BIASED ARBITRATION SERVICE
PROVIDER iS UNCONSCIONABLE.

It is clear that arbitration clauses that require arbitration by non-neutral arbitrators are
unconscionable, and hence unenforceable.8 In Graham, for example, the California
Supreme Court concluded that "a contractual party may not act in the capacity of
arbitrator and a contractual provision which designates him to serve in that capacity is o
be denied enforcement on grounds of unconscionability." Graham, 623 P.2d at 177.
This is so because "irrespective of any proof of actual bias or prejudice, the law



presumes that a party to a dispute cannot have that disinterestedness and impartiality
necessary to act in a judicial or guasi-judicial capacity regarding that controversy." id. at
175 (citation omitted). Similarly, the court went on, a person cannot serve as arbitrator
if, even though he is not a party to the contract, his "interests are so allied with those of
[a] party [to the contract] that, for all practical purposes, he is subject to the same
disabilities which prevent the party himself from serving." Id. at 177. Concluding that the
designated arbitrator was in a position where it could not be expected to arbitrate with
the required degree of "disinterestedness and impartiality,” the court declined to enforce
the arbitration provision before it. /d. at 178.

The California Supreme Court is by no means alone in refusing to compel arbitration in
settings where the arbitrators’ neutrality were compromised. In Hooters of America, Inc.
v. Phillips, 173 F.3d 933 (4th Cir. 1999), the Fourth Circuit refused to compel arbitration
in a case where an employer's arbitration rules were "crafted to ensure a biased
decisionmaker." /d. at 938. Noting that the employer had complete control over the
selection of two of the three arbitrators on a panel, to the point where even managers of
the employer could be on the list of arbitrators, the court noted that "the selection of an
impartial decisionmaker would be a surprising result.” Id. at 939. Accordingly, the court
(which in general expressed fervent admiration for arbitration) held that the employer

- had created "a sham system unworthy even of the name of arbitration,” and thus held
that the employer had breached its contractual obligation to provide an impartial arbitral
forum. See also Hudson v. Chicago Teachers Union Local No. 1, 743 F.2d 1187 (7th
Cir. 1984), aff'd, 475 U.S. 292 (1986) (arbitrator not independent where she or he was
to be picked by and paid by union), Cheng-Canindan v. Renaissance Hotel Assocs., 57
Cal. Rptr. 2d 867 (Ct. App. 1996), rev. denied, 1997 Cal. LEXIS 817 (1997) (procedure
was so dominated by an employer that it did not even qualify as arbitration and would
not be compelled); Ditto v. Re/Max Preferred Properties, Inc., 861 P.2d 1000 (Okla. Ct.
App. 1993) (where only one party had a voice in selection of arbitrator, clause would not
be enforced); /n re Cross & Brown Co., 167 N.Y.5.2d 573, 575 (App. Div. 1957) (not
enforcing an arbitration agreement between a real estate broker and his employer
because it appointed the employer's Board of Directors as arbitrator. This contravened
the "well-recognized principle of "natural justice’ that a man may not be a judge in his
own cause."), Board of Educ. v. W. Harley Miller, Inc., 236 S.E.2d 439, 443 (W. Va.
1977) (finding exclusive control over selection of arbitrators by one party inherently
inequitable). In these cases, courts presumed bias from connections between one party
and the arbitrators, but this case is even clearer, as the arbitrator has effective promised

‘certain resuits to one party.

C. THE QUESTION OF UNCONSCIONABILITY IS TO BE DETERMINED BEFORE
AN ARBITRATION AGREEMENT IS ENFORCED.9

As set forth above, unconscionable arbitration clauses are not enforced. The proper and
common practice is for a court to determine the unconscionability of the arbitration
clause at the time it is challenged, which is typically before the parties submit to
arbitration.



Defendants and their amici argue that this Court should hold that the neutrality of an
arbitrator may not be considered before the parties are forced to arbitration.10 £.g.
Insurers' Brief at 30-21, Bankers' Brief at 15. They support this proposition by drawing
upon a number of cases where a party seeks o have one arbitrator removed (so
another might take their place), a situation totally unlike this one, or cases taken from
the context of claims under § 10 of the FAA, which provides that arbitration awards may
be vacated where the arbitrator displayed "evident partiality," or with cases from other
settings where the parties did not dispute the presence of an enforceable agreement. 11
Since § 10 provides for judicial review of decisions that arbitrators have rendered, itis
not surprising that some courts identified by defendants and their amici have refused to
entertain § 10 challenges to an award until after the award has been entered. This fact
has nothing to do with the situation here, however, where a District Court refused to
enforce an arbitration clause that it deemed unconscionable, and where the District
Court questioned the neutrality of the arbitrator.

Where the existence of an enforceable agreement is challenged, courts have no trouble
prospectively refusing to enforce arbitration clauses where there are grounds to suspect
the neutrality of the arbitrator. In Hooters, for example, the Fourth Circuit had no trouble
refusing to enforce an arbitration clause that (among other things) allowed one party
excessive control over the selection of the arbitrator. Under the theory of defendants
and their amici, the Fourth Circuit erred, and should have waited until the arbitrators
selected by Hooters (even if they had been Hooters' managers) had ruled against the
waitress before considering whether those arbitrators might be biased in some way.

lll. IF THIS COURT DOES NOT AGREE THAT THE ABOVE EVIDENCE
CONCLUSIVELY ESTABLISHES NAF'S BIAS, AND DOES NOT DENY THE MOTION
TO COMPEL ARBITRATION ON SOME OTHER BASIS, IT SHOULD REMAND FOR
FURTHER DISCOVERY ON THE ISSUE OF BIAS.

As noted above, the plaintiff in this case sought discovery directed at questions of NAF's
bias. There was nothing remarkable about these requests, as courts have recognized
the right of plaintiffs to take discovery relating to factual issues posed by motions to
compel arbitration. See Berger v. Canfor Fitzgerald Securities, 942 F. Supp. 963 _
(S.D.N.Y. 1996): and Wrightson v. ITT Financial Servs., 617 So.2d 334, 336 (Fla. Dist.
Ct. App. 1993), rev. denied, 632 So. 2d 1026 (Fla. 1994).

Unfortunately, NAF stonewalled plaintiff's discovery requests, producing not one page of
documents and even refusing to identify its arbitrators. (Imagine the uproar if this Court
were {0 insist that the identity of its judges must be kept secret). NAF delayed its
responses until the discovery requests were moot.

The delay tactics succeeded ohly because the District Court determined that these
answers were unnecessary the motion to compel arbitration could be denied on the
basis of the existing record. If the District Court erred in that judgment, Baron and the
other class members should be given an opportunity to complete their discovery. NAF
shaould not be permitted to benefit from its stonewalling.



CONCLUSION

Plaintiffs are entitled to have their claims heard by an impartial decisionmaker. NAF has
made plain that it does not fit that description. The District Court's concerns about NAF's
neutrality, and the unconscionability of defendants' arbitration clause, were well

founded.
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1 Kaplinsky is the "Partner-in-charge” of the Consumer Financial Services Group with-
the law firm Ballard, Spahr, Andrews & Ingersoll. According to this firm's website, its
“Consumer Financial Services Group has developed one of the pre-eminent and largest
consumer financial services litigation . . . defense practices in the country, defending
banks and other financial institutions throughout the United States in class actions and
other complex litigation." He apparently has supported NAF's business for some time.
According to the 1998 deposition testimony of Clinton Walker, General Counsel of First
USA Bank, Kaplinsky was the person who convinced First USA to hire NAF as its
arbitration service provider. Walker Deposition, Exhibit 3 hereto, at 220-21.

2 The Bankers' Amicus Brief states at 13 that "lin thé experience of Amici, the NAF is a
nationally respected independent administrator of arbitrations”; "applaud[s]" NAF's
services and expresses "confiden][ce]" in NAF's abilities.

3 The addressee of the letter was deleted when it was received by counsel for amici.

4 The Haydock Letter lists Randy Decker of ITT Consumer Financial as another of
NAF's "Information Resources.”

5 NAF's amicus brief in this case boasts at 5-7 that a host of technology companies
have hired it to resolve disputes related to the Y2K issue. These statements take on a
very different tilt when viewed in the light of the Haydock Letter. Imagine a group of
similarly situated claimants with a legally sound, valid claim against a financial institution
arising from some negligence or error related to the Y2K issue. What confidence could
they have that NAF would fairly hear their claim, if they learned that NAF officials have
been telling defense counsel for lenders that NAF will guard lenders against the
consumer “class action bar" and will "prevent” the lenders from facing significant

liabilities in this setting?

B8 We refer to two documents from the bankruptcy of Equilaw (NAF's corporate parent
as of 1994). In Exhibit 9 hereto, an Equilaw official proposes an arbitrator foran ITT
Commercial Finance Corp. case despite the fact that the arbitrator's law firm
represented three other ITT corporations. In Exhibit 10 hereto, this Equilaw official
proposed an arbitrator for another ITT case, even though the arbitrator then represented
in an "unrelated” case the law firm representing ITT in that case.

7 NAF's resistence of discovery is only part of its secretive ways. Rule 4 of the NAF
Code provides "Arbitration proceedings are confidential, unless the Parties agree
otherwise.” This rule also provides that "A Party who improperly discloses confidential
information shall be subject to sanctions,” which can include dismissal of a claim or
being required to pay the defendants’ attorneys' fees. NAF's rules also provide that no
person may attend a "Participatory Hearing Proceeding” who is not a party or their
attorneys or representatives, thus exciuding the public and media from these hearings
- no matter how important the subject matter may be to the public interest. As a result of
this secrecy, there is little realistic check against potential NAF abuses of discretion.
NAF could rule for banks in every single case it arbitrates (and thus give them a strong



incentive to continue to patronize NAF), but so long as the banks exercised their
unlimited right to confidentiality under NAF's rules, this fact would forever remain
"confidential” from consumers and the public.

-8 In light of the fact that constitutional due process entitles parties to unbiased decision-
makers, see Aetna Life Ins. v. Lavoie, 475 U.S. 813, 824 (1986); Morrissey v. Brewer,
408 U.S. 471, 485-86 (1972), it should come as absolutely no surprise that courts would
find unconscionable arbitration clauses that designate arbitrators who are biased. In
fact, courts have not hesitated to impose prophylactic measures to assure arbitrator
neutrality, including the requirement that arbitrators disclose in advance any possible
conflicts to the parties. See Sanko S.S. Co., Ltd. v. Cook Industries, Inc., 495 F.2d
1260, 1264 (2d Cir. 1973); Barcon Assoc., Inc. v. Tri-County Asphalt Corp., 430 A.2d
214,220 (N.J. 1981).

Insisting that arbitrators be neutral is consistent with, and implicit in, the cases cited by
appellant and their amici for the proposition that arbitration is favored, for the U.S.
Supreme Court has conditioned its preference for arbitration on the requirement that
arbitration offers remedies that are equal to those available in court. See Gilmer, 500
U.S. at 26 ("By agreeing to arbitrate a statutory claim, a party does not forgo the
substantive rights afforded by the statute; it only submits to their resolution in an arbitral,
rather than a judicial, forum.") See also Cole v. Bums Int! Security Services, 105 F.3d
1465, 1482 (D.C. Cir. 1997) (the Supreme Court's holding in Gilmer requires, at an
absolute minimum, that parties raising claims under Title VI be provided with "a neutral
forum.") Surely the same is true for consumers with TILA claims. Where (as here) the
neutrality of an arbitration service provider is likely compromised, arbitration is not just

‘another forum.

9 Amici do not concede the existence of an enforceable arbitration agreement where
the terms were communicated to the consumer after the transaction was concluded.

10 No doubt it has struck defendants and their industry amici that very few consumer
plaintiffs would be sufficiently resilient and financially weil grounded to take their cases
all the way through a pointless proceeding before a biased arbitrator, only then to bring
a court challenge under § 10 of the FAA.

11 The cases cited by defendants are generally distinguishable from this setting. In
Aviall, Inc. v. Ryder Sys., Inc., 110 F.3d 892 (2d Cir. 1997), for example, plaintiffs
challenged a particular arbitrator. After holding that § 10 "does not provide for pre-award
removal of an arbitrator,” the court acknowledged that "an agreement to arbitrate before
a particular arbitrator may not be disturbed, unfess the agreement is subject to attack
under general contract principles “as exist at law or in equity." Id. at 895 (citation
omitted, emphasis supplied). See also Foles v. Richard Wolf Med. Instruments Corp.,
56 F.3d 603, 605 (5th Cir. 1995) (plaintiff did "not dispute either that the arbitration
agreement is valid, or that his claims fall within it"); Diemaco v. Colt's Mfg. Co., Inc., 11
F. Supp. 2d 228, 233 (D. Conn. 1998) (party merely sought to have the "party-
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designated arbitrator [removed] on the grounds that he is biased," but did not challenge
the arbitration agreement itself.) '
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NOTICE 1S HEREBY GIVEN that Thursday, the 25th day of January
2007, at the hour Qf 12:00 p.m., is hereby set as the timé for Oral
‘argument on the issue of whether or not 5 Delaware Code Section 956
should not apply to this dispute. It provides a revolving credit
plan between a bank and an individual borrower shall be governed by
rthe laws of this state. Argument ig to be heard before the
Honorable John Bradbury, District Judge, in the District Courﬁroom
of thé Idaho County Courthouse, Grangevillef Idaho. The court will
" place the call.
EY ORDER OF THE COURT:

Dated this 11th day of January 2007.
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Miriam Caxrroll
HC 11 Box 366.
Kamiah, ID 83536

Jeffrey M. Wilson
Attorney at Law
PO Box 1544
Boise, ID 83701

ROSE E. GEHRING, CLERK

Deputy Clerk

NOTICE OF HEARING - 2 N
- _ 1§54



L 7 iy
e el

_ ﬁ.“?p IDAHO COUNTthéISTRECT CBUHT
David F. Capps ~ é ,
Miriam G. Carroll DOG\L m=disde ociook
HC-11 Box 366 ' JAN 18 2007
Kamiah, 1D 83536 ;

208-935-7962

FAX: 208-926-4169
Plaintiffs, in propria persona

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

DAVID F. CAPPS
MIRIAM G. CARROLL
Plaintiff,

Case No. CV-05-36747

PLAINTIFF’S BRIEF ON
APPLICABILITY OF
5 DEL. CODE § 956

VS,

MBNA AMERICA BANK, N.A_,
Defendant,

i e el o L S I W

COMES NOW tﬁe plaintiffs, David F. Capps, and Miriam G. Carroll
(hereinafter “Capps and Carroll”), and submit their PLAINTIFF'S BRIEF ON
APPLICABILITY OF 5 DEL. CODE § 956 o this dispute as follows:

l.
BACKGROUND

Capps and Carroll have argued from the beginning of this case that the

Laws of the State of ldaho should apply, and not the Laws of the State of

Delaware. That MBNA America Bank, N.A. (hereinafter"‘MBNA”) has entered .

PLAINTIFF'S BRIEF ON APPLICABILITY OF 5 DEL. CODE § 956 Pg. 1 of 6.
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into the State of Idaho, solicited business in the State of ldaho, and thus
subjected itself to the .E_aWS of ‘th,e State of Idaho. The‘defendant, MBNA has
afgued'that the L'aws of the State of Delaware should apply to this dispuie and
not the Laws of the State of Idaho. Capps and Carroll have raised Delaware
Statute 6 Del. Code § 2708 which prohibits a Delaware choice of law provision in
contracts less than $100,000, leaving the agreements between MBNA and
Capps an& Carroll without a valid choice of law provisioﬁ. The court has
requested this hearing fo take oral argument on the issue of whether or not 5
Delaware Code Section 9566 shoﬁid not apply to this dispute. Capps and Carroll
respectfully submit their brief in preparatioh for that hearing, and in support of
oral arguments to be presented.

| .

28 IDAHO CODE 41-201

Tiﬁe 28, Commercial Transacﬁons, Chapter 41, General Provisions and

Definitions, Part 1, Section 102, Purposes — Ruies of Construction of the fdaho

Credit Code provides that

“(1) This act shall be liberally construed and applied to promote its
underlying purpose and policies.” That “(2) The underlying purposes and
policies of this act are:” ... “(c) To protect debtors against unfair practices
by some suppliers of credit, having due regard for the interests of
legitimate and scrupulous creditors;”

The State o-f Idaho thus has a public policy of protecting its residents agaihst
unfair practices by some suppliers of credit. Pursuant to that public policy and
the purpose of this act, Code § 28-41-106 states:

“(1) Except as otherwise provided in this act, a debtor may not waive or
agree fo forgo rights or benefits under this act.”

PLAINTIFF'S BRIEF ON APPLICABILITY OF 5 DEL. CODE § 956  Pg. 2 of 6.
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The scope and jurisdiction of the ldaho Credit Code is stated in 28-41-201

as follows:

“28-41-201. TERRITORIAL APPLICATION. (1) Except as otherwise
provided in this section, this act applies fo sales and loans made in this
state and to modifications, including refinancings, consoclidations, and
deferrals, made in this state, of sales and loans, wherever made. For
purposes of this act a sale, loan, or modification of a sale or loan is made
in this state if: ... (b) A consumer who is a resident of this state enters into
the transaction with a creditor who has solicited or advertised in this state
by any means including, but not limited to, mail, brochure, telephone, print,
radio, television, internet or any other electronic means.”

Capps and Carroll were residents of the State of Idaho during the time
MBNA claims to have modified the cardholder agreement. MBNA has
participated in advertising by mail and television in this state, at the very least,
thus subjecting MBNA, under 28-41-201, fo the Laws of the State of Idaho. 28-
41-201(8) states:

“(8) Except as provided in subsecti.on (7) of this section, the following

“agreements by a buyer or debtor are invalid with respect to regulated
credit sales, regulated loads, or modifications thereof, to which this act
applies:

' (a) That the law of another state shall apply;

(b) That the buyer or debtor consents to the jurisdiction of another

state; and
(c) That fixes venue.”

Subsection (7) provides that this act does not apply if the buyer or debtor
is not a resident of the state of Idaho and the parties then agree that the law of
his residence applies. 28-41-201 provides that a modification to an agreement
with a resicfent of the State of ldaho will be controlled by the Laws of the State of

Idaho, and that any statement that the laws of another state apply, even if by

agreement or consent, are invalid. The venue shall be the State of Idaho.
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The Idaho Credit Code (28-41-202) excludes the extension of credit to
government or governmental agencies or instrumentalities, the sale of insurance,
or transactions under public utility or common carrier tariffs if the U.S. regulates
the service, and licensed pawnbrokers. None of these exclusions apply to
MBNA.

The laws of the State of ldaho apply and this court has jurisdiction under:

“28-41-203. JURISDICTION. The courts of this state may exe.rcise

jurisdiction over any creditor with respect to any conduct of the creditor

subject to this act or with respect to any claim arising from a transaction
subject to this act.”

Section 28-41-204 states:

“28-41-204. APPLICABILITY. This act shall apply only to credit

transactions for a consumer purpose, except for the following parts,

chapters and sections, which shall apply to credit transactions for any and

all purposes: :
(1) Part 1, chapter 41, title 28, Idaho Code;

2y ..."

Part 1, chapter 41, title 28, ldaho Code (28-41-107) provides that the act
applies to all creditors extending credit as a regular business which includes
MBNA. This act applies both because the transactions were for a consumer
purpose and because it applies to all credit transactions of creditors extending
credit as a regular bus‘inéss.

IH.
THE DELAWARE STATUTES

If Delaware law applied, which it clearly does not, the two statutes in
| question, 5 Del. Code 956 and 6 Del Code 2708 appear to be in conflict with

each other. 5 Del. Code 956 is specific in that it applies to revolving credit plans.
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6 Del. Coae 2708 is specific in that it applies to contracts under a specific dollar
amount. So the rule of resolving' such conflicts where the specific has
precedence over the general may be difficult to apply. On the other hand, newer
statutes have precedence over older statutes. 5 Del. Code 956 was enacted
during the 134" General Assembly of the Delaware Legislature (1987 — 1988). 6
Del. Code 2708 was enacted during the 137" General Assembly of the Delaware
Legislature (1993 — 1994), approximately six years after 5 Del Code 956. Under
the cannon of conflicts, 6 Del Code 2708 would have precedence over 5 Del.
Code 956.
V.
CONCLUSION

The State of Idaho has a public policy of protecting the residents of Idaho
from the unfair business practices of some creditors by bringing the transactions
| and modifications to these agreements under the Iaw$ of this state. MBNA's
approach of mailing out a notice of amendment to its 'agreement in its periodic
statement, knowing that 7 out of 8 consumers would not see the nhotice, and then
claiming that MBNA had a unilateral right to amend its cardholder agreement, is
just the kind of unfair practice that the idaho Credit Code waé created to combat.
ldaho courts do not recognize a unilateral right to amend any agreement for gbod
cause. This court should render its decision in this case based on Idaho law and
the ruling.s of the Idaho State Supreme Court, and not the laws of the State of

Delaware.
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Dated this /& ¥day of January, 2007.

W/ /a7 ’
id F. Cagps, F’Ialﬁn‘f/ in propria persona

M e & C ot

Miriam G. Carroll, Plaintiff, in propria persona

CERTIFICATE OF SERVICE

I, David F. Capps, hereby certify that | mailed a true and correct copy of.
my PLAINTIFF'S BRIEF ON APPLICABILITY OF 5 DEL. CODE 956 to the

attorney for the defendant by certified mail # 7008~ {60 0002 7630 3598

this /8 day of January, 2007, at the following address:

Jeffrey M. Wilson
Attorney at Law
Wilson & McColl
P.O. Box 1544
Boise, 1D 83701
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David F. Capps
Miriam G. Carroll
HC-11 Box 366
Kamiah, 1D 83536
208-935-7962
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COMES NOW David F. Capps and Miriam G. Carroll (hereinafter “Capps
and Carroll”), and submit their BRIEF ON THE APPLICABILITY OF DELAWARE

LAW AND THE IDAHO CREDIT CODE and related matters as foliows:

INTRODUCTION

This case is unde:} reconsideration of the court's decision rendered on an
evidentiary hearing on the éxistence of an agreement to arbitrate. The court’s
decision was based ori Delaware law and MBNA America Bank’s (hereinafter
“MBNA”) unilateral amendment fo its cardholder agreement. Subsequent to the
court’s decision, the applicability of Delaware law was challenged by Capps and
Carroll citing 6 Del. Code § 2708. During a joint hearing held on January 25",
2007 bn the above cases, Capps and Carroli presented an additional challenge
to the Delaware choice of law provision based on the ldaho Credit Code. The
court requested additional briefing on the issue of 1) Idaho’s ability to apply -
 Delaware law, and 2) to the applicability of the Idaho Credit Code to the facts in

these cases.

CONTRACTUAL CHOICE OF LAW PROVISIONS

| it is uncontested that there is a Delaware choice-of-law provision in the
MBNA cardholder agreement. The question is two-fold: 1) is the Delaware
choice of law provision valid under Delaware law, and 2) is the Delaware chdice—
of-law provision valid under Idaho law. The court posed the first question in its
notice of hearing on January 25“", 2007 where it asked if 5 Del. Code § 956

should apply to this case. The answer is no. 6 Del. Code §2708, passed by the
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" Delaware legislature 5 to 6 years after 5 Del. Code § 956, prohibits contracts less
than $100,000 from containing a Delaware choice-of-law provision. Thus, the
Delaware choice-of-law provision is not valid under Delaware law. More
importantly, the second question is answered by 28 Idaho Cod‘e § 41-201(8)(a)
where the law of any other state is invalid under the Idaho Credit Code, and 28
idaho Code § 41-201(8)(b), which invalidates the buyer or debtor’s consent to the
jurisdiction of another state. Thus the Delaware choice-of-law provision is aiso
invalid under Idaho law. The invalidation of the buyer or debtor's consent {o the
jurisdiction of another state is reinforced in § 28-41-106 which states:

“(1) Except as otherwise provided in this act, a debtor may not waive orr

agree to forgo rights or benefits under this act.”

MBNA argues that “The ldaho Supreme Court in Ward v. PureGro Co.

expressly authorized cdntractuat choice-of-law provisions similar to that
contained in the original credit card agreement between MBNA and the
Defendants.” See Ward v. PureGro Co., 128 idaho 366, 913 P.2d 582 (1996). -
The choice-of-law provisions may be similar, but thé contracts are not. The

contract in Ward v. PureGro was a “commercial” or “business” based contract,

primarily for a service (it was actually a settlement agreément-reached as a result
of a business contract for services rendered). This type of contract is not
regulated by the State of Idaho, and does not fall under the ldaho Credit Code.
Thus the California choice-of-law provision was valid and enforceable. The

contract with MBNA is not a “business” contract, but a “consumer” contract which

BRIEF ON THE APPLICABILITY OF DELAWARE LAW AND THE IDAHO
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is clearly and strictly regulated by the State of Idaho under the Idaho Credit

. Code.

The contract with MBNA falls under the i1daho Credit Code forthe

following reasons:

1. “28-41-204. APPLICABILITY. This act shall apply only to credit
transactions for a consumer purpose, except for the following parts,
chapters and sections, which shall apply to credit transactions for any and
all purposes:

(1) Part 1, Chapter 41, Title 28, ldaho Code;
(2)...7 |

2. “28-41-107. EFFECT OF ACT ON POWERS OF ORGANIZATIONS.

(1) This act prescribes maximum charges for all creditors, except those
excluded under section 28-41-202, Idaho Code, extending credit as a
reqular business, including regulated credit sales, subsection (34)
[subsection (35)] of section 28-41-301, Idaho Code, and regulated loans,
subsection (37) [subsection (38)] of section 28-41-301, idaho Code, and
displaces existing limitations on the powers of these creditors based on
maximum charges, except in insurance matters as prescribed by rule or
regulation of the department of insurance.”

3. “28-41-201. TERRITORIAL APPLICATION. (1) Except as otherwise
provided in this section, this act applies to sales and loans made in this
state and to modifications, including refinancing, consolidations, and
deferrals, made in this state, of sales and loans, wherever made. For
purposes of this act a sale, loan, or modification of a sale or ioan is made
in this state if: ... (b) A consumer who is a resident of this state enters into
the transaction with a creditor who has solicited or advertised in this state
by any means including, but not limited to, mail, brochure, telephone, print,
radio, television, internet or any other electronic means.” (emphasis
added).

MBNA extends credit as a regﬁiar business, adve&ises fhrough television and
mail in the State of Idaho, makes regulated loans and regulated credit sales to _
residents of the State of Idaho such as Capps and Carroll who were (and still
are) residents of the State of idaho at the time MBNA attempted to amend its
cardholder agreement to include arbitration. The Idaho Credit Code clearly |

apptieé in this case.
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MBNA argues that cases such as Johnson v. Chase Manhattan Bank USA,
N.A. 784 N.Y.S2d 921, 2004 N.Y. Misc. LEXIS 133, Edelist v. MBNA America
Bank, 790 A.2d 1249 (Del. 2001), Pick v. Discover Financial services, Inc., 2001
us. Dist.. LEXIS 15777, 2001 WL 1180278 (D Del 2001), and Joseph v. MBNA
America Bank, N.A., 148 Ohio App. 3d 4090, 775 N.E.2d 550 (2002) provide the
precedence for this court to base its decision on Defaware law and MBNA's claim
of the right to unilaterally amend its cardholder agreement. As established
above, both Delaware law and Idaho law invalidate the Delaware choice-of-law
provision in MBNA’s agreement. Idaho law controls based on the ldaho Credit
Code, specifically:

“28-41-201(8) Except as provided in subsection (7) of this section, the

following agreements by a buyer or debtor are invalid with respect to
requlated credit sales, regulated loans, or modifications thereof, to which this
act applies: _
(a) That the law of another state shall apply;
(b) That the buyer or debtor consents to the jurisdiction of another state;
and
(c) That fixes venue.” (emphasis added).

CR@ITORS REGULATED BY THE FEDERAL GOVERNMENT

The ldaho Credit Code'provides that:

“28-41-102. PURPOSES — RULES OF CONSTRUCTION. (1) This act
shall be liberally construed and applied to promote its underlying purpose
and policies.” That “(2) The underlying purposes and policies of this act-
are:” ... “(c) To protect debtors against unfair practices by some suppliers
of credit, having due regard for the interests of legitimate and scrupulous
creditors;” {emphasis added).

MBNA argues that “The Idaho Credit Code was thereby not intended to be

applied universally to all creditors who transact business with Idaho residents.

BRIEF ON THE APPLICABILITY OF DELAWARE LAW AND THE IDAHO
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The ldaho credit Code is arguably intended to supplement the rights and

protections of ldaho debtors fn situations where creditors are not those already

stricﬂy regulated by the Federal Government.” The implication is that régulated

lenders should be excluded from the Idaho Credit Code, yet regulated lenders

are specifically included under the Idaho Credit Code in 28-41-301(37), as are all
~of their transactions in 28-41-301(36).

MBNA's argument closely parallels the argument of AT&T in Ting v.
AT&T, 182 F.Supp.2d 902 (N.D.Cal. 2002) in the U.S. District Court and the
appeal in Ting v. AT&T, 319 F.3d 1126 (9" Cir. 2003). AT&T argued that it was
not subject {o the California consumer protection laws because E.t was regulated
under the Federal Communications Act. This argument was _sbundiy rejectéd by
the court. Contract related complaints are the purview of the state, not the
Federal Government. Contracts are not regulated by the Federal Government
but by the individual states. The State hés both the power and the responsibility
to protect its residents.

- Other states have been protecting their residents from the unfair business
practices of MBNA. 1n an April 28" 2006 decision, MBNA America Bank, N.A. v.
Loretta K. Credit (No. 94,380), attached as EXHIBIT A, the Kansas Supreme
Court struck down an arbitration award after MBNA failed to provide any proof of
an agreement to arbitrate. The Federal Arbitration Act [FAA] Title 9 U.S.C. § 13
requires that any motion or request for confirmation of an arbitration award
include the arbitration agreement. Specifically;

“9 U.S.C. § 13. Papers filed with order on motions; judgment; docketing;
force and effect; enforcement.

BRIEF ON THE APPLICABILITY OF DELAWARE LAW AND THE IDAHO
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The party moving for an order confirming, modifying, or correcting an
award shall, at the time such order is filed with the clerk for the entry of
judgment thereon, also file the following papers with the clerk:

(a) The agreement; the selection or appointment, if any, of an additional
arbitrator or umpire; and each written extension of the time, if any,
within which to make the award.

(b) The award.

(c) Each notice, affidavit or other paper used upon an apphcatuon to
confirm, modify, or correct the award and a copy of each order of the
court upon such an application.” (emphasis added).

The agreement was not present in MBNA America Bank, N.A., v. Credit when
MBNA filed for confirmation, and was a major factor in the court's rejection of the
arbitration award. This is a condition which is also present in this case. MBNA
did not file the arbitration agreement with its request for confirmation of the award
letter against Capps or Carroll.

Other states have protected their residents from MBNA in a similar
manner. Ohio aiso dismissed MBNA's application to confirm an arbitration award
!étter for the very same reason in MBNA America Bank, N.A., v. Berlfin, 2005 WL
3193850 (Ohioc App. 9 Dist.). Texas also denied MBNA’s application to confirm
an arbitration award letter in MBNA America Bank v. Perese, 2006 WL 398188
(Tex.App.-San Antonio). Indiana dismissed MBNA's 'application to confirm an
arbitration award letter because MBNA waited more than one year to file for
confirmation in MBNA America Bank, N.A., 838 N.E.2d 475, 2005 Ind. App.
LEXIS 2261.

Capps and Carroll's case is also closely paraileled by a case in

Connecticut, where MBNA filed an arbitration action in the Nationa! Arbitration

| ‘Forum [NAF]. Teofil Boata, the Defendant, filed an abjection to arbitration with

BRIEF ON THE APPLICABILITY OF DELAWARE LAW AND THE IDAHO
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the NAF and refused to pariicipate in the arbitration proceedings based on no
agreement to arbitrate. The NAF issued the award letter anyway. When MBNA
came into Connecticut to confirm the award, the alleged arbitration agreement’
was challenged. The ftrial court confirmed the award and the appellate court
reversed and remanded in MBNA America Bank, N.A., v. Boata, 893 A.2d 479,
2008 Conn. App. LEXIS 137. The appellate court's decision was baéed on a lack
of jurisdiction due to subject matter. The arbitrator did not have jurisdiction
without a court order confirming ‘an agreement to arbitrate, an argument réised

by Capps and Carroll during reconsideration.

EFFECTIVE NOTICE AND THE NEGATIVE OPTION

MBNA argues that “MBNA properly amended its agreement pursuant o
Idaho Code §28-42-203." MBNA used what is referred to as a “negative option”
in its notification of the proposed arbitration clause in its cardholder agreement.
| The “negative option” means that a cardholder does not have fo actually do
something to “agree” to changes in the contract, but has fo actively opt-out or
reje.ct the proposed chénges. AT&T used the same scheme in notifying
California residents of its new contract terms. The court in Ting (supra) found
that the Legal Remedies Provision (arbitration) as a “negative option” process
was unenforceable for several reasons. Prime among them was the method of
notification. AT&T mailed the new contract terms in its monthly bi!!irig envelope
as a bill stuffer. AT&T’s own research revealed that only 30% of its customers

would actually read the new contract terms. The Plaintiff in the Ting (supra) case
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commissioned its own study, referred to as the “Lake-Snell” survey where they
found ohiy 10% to 13% of the res;;ondents read the new contract terms. AT&T's
{.egal Remedies Provision (arbitration) was similar to MBNA'’s arbitration clause.
The court decided that the lack of proper notification, the negative option, and the
lack of reasonable options for the consumer rendered the arbifration clause'in'.the
contract unconscionable and unenforceable. The 9% Circuit Court of Appeals
affirmed the Legal Remedies Provision (arbitration) was unconscionable and
unenforceable.

MBNA has used the same process. MBNA sent their proposed arbitration
agreement as a bill stuffer when they eitheaj knew, or should have known, that 7
out of 8 customers would not see the notification. The “acceptance” of the
arbitration provision was structured as a "‘negative option” and credit card
customers are left without a reasonable option, as almost all credit card
companies have incorporated arbitration cléuses in their agreements. This
cannot be considered effeétive notice, or knowledgeable consent, rendering the
alleged arbitration agreement unenforceable.

Under ldaho case law, an agreement must represent a “meeting of the
minds” and both parties must agree as to the terms and conditions, or there is no
agreement. See Guff Chemical Employees Federal Credit Union v. Williams, 107
idaho 890, 693 P.2d 1092 (1984), [3] “No enforceable coniract exists unless it
reflects a meeting of the minds and embodies a distinct understanding common
to both parties.” The “negative thion" does not fuifiil the "meeting of the minds”

requirement, and there is no demonstrable common understanding or agreement

BRIEF ON THE APPLICABILITY OF DELAWARE LAW AND THE IDAHO
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on the terms and conditions with a “negative option”. Under Idaho case law, the
MBNA arbitration agreement fails from ineffective notice and no “meeting of the
minds” and must be rendered unenférceab!e.

The Idahc:: Credit Code specifically authorizes a change in terms in open-
ended consumer credit accounts (28-43-203 Idaho Code). "_This does not
authorize a unilateral amendment to the agreement, which is not allowed in
ldaho, (see Yellow,bine Water User's Association V. imel, 105 ldaho 348, 670
P.2d 54 (1983), [3] “One party cannot unilaterally change terms of a contract, and
attempts to add terms without consent of all parties are ineﬁectuaif’) nor does the
Idaho Credit Code authorize the addition of new terms to the agreement. All
agreements, and all modifications to existing agreements, require a “meeting of
the minds” and a common understanding of the terms by both parties. This
requirement is not present in MBNA's alleged arbitration agreement. This is |
another example of the unfair business practices employed by MBNA.

MBNA's seléction of the NAF is also an unfair business practice. In
Toppings, v. Meritech Mortgage Services, 569 S.E.2d 149 (W.Va. 2002)
numerous examples of NAF bias were submitted to the Circuit Court in Lincoln
County (a sample of which was submitted to this court in Capps and Carroll's
motion for reconsideration). That court invalidated the arbitration clause as it
stated: - |

“A compulsory arbitration clause or rider in a lender’s form for consumer

transactions impinges on neutrality and fundamental fairness and is

unconscionable and unenforceable, where the lender-designated decision

maker is compensated through a case-volume fee system and the
decision maker's income as an arbitrator depends on continued referrals

~ from the creditor.”
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This is also a condition which is present in this case. MBNA selected the NAF as
the afbitraf forum for all of its disputes when it either knew, or should have
known, that the NAF was biased in favor of the corporate creditor. The
cohsumer had no input in the selection of the arbitration organization or the
arbitrator. |

The “negative option” does not function to waive 7" Amendment
protection of the right to a trial by jury. Since the right to a trial by jury is highly
favored, a waiver of the right to a jury triat will be strictly consfrued and will not be
lightly inferred or extended. See National Acceptance Co. v. Myca Products,
inc., 381 F.Supp. 269 (1974) [1] “Right to trial by jury is a fundamental one and
courts will narrowly construe any waiver of the right and will indulge every
reasonable presumption against the waiver. U.S.C.A. Const. Amend. 7.”
Accordingly, a party seeking to enforce such a provision must demonstrate that
consent is both knowing ahd voiuntafy. See Howard v. Bank South, H A., 433
S.E.2d 625 (Ga.App. 1993) [5] “Jury trial waiver which was contained in guaranty
agreerﬁent was not enforceable as consent to trial without jury; waiver could not
" have demonstrated full underétanding of all cErcumsfcances surrounding
relinquishment of known right when it was executed before facts and
circumstances underlying request forjuiy trial arose.” Where the waiver clause
is buried inconspicuously in a contract such that the party's waiver could neither
be knowing or intentional, the waiver is deemed invalild. See Gaylord Dept.
Stores of Alabama v. Stephens, 404 So.2d 586 (1981) [1] “Where contract

between pharmacist and depariment store appeared to be a New Jersey form
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contract with boiler plate provisions, where the' }ury waiver provision was buried
in paragraph 34 in a contract containing 46 paragraphs, where the ‘equality of the
bargaining power of the parties was questionable, and where it did ndt appear
that waiver by pharrhacist was inteiiigenﬂy or knowingly made, provision waiving
jury trial in a prospective actidn between the parties did not constitute a proper
waiver of the right to trial by jury. Rules of Civil procedure, Rule 38(a); Const. §
11.”

While MBNA’s notice of arbitration may, on the face of it, appear to
'_constitute proper notice, the method of delivery of that notice had the same effect
as the notice being buried inconspicuously in a contract. With 7 out of 8
consumers not likely to see the notice, it cannot constitute a valid waiver of the
consumer's 7" Amendment protection of the right to a trial by jury. MBNA cannot
demonstrate that the waiver of the right to a trial by jury in the alleged arbitration

“agreement was knowing and voluntary. The “negative option” by its very nature
fails to demonstrate either a knowing or a voluntary waiver of the right fo a trial by
jury, and as such the alleged arbitration agreement must also fail.

The court may find it instructive that New Jersey has had experience with
the same schemes used by MBNA. In this case the bank is Discover. In
Discover Bank v. Shea, Clearinghouse No. 53,553 (N.J. Super. Ct. Law Division,
Oct. 26, 2001), unpublished (attached as EXHIBIT B), Discdver claimed a
unilateral right to amend the cardholder agreement to include arbitration under
Delaware law Title 5 § 952, just as MBNA has done. Notification was done in the

same manner as MBNA, via the periodic statement as a “bill stuffer.” The New
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Jersey court rejected Discoyer’s demand to competl arbitration on several
grounds. New Jersey, like Idaho, does not allow unilateral amendments to
existing agreements. The New J'ersey court, following California’s lead, just as
Capps and Carroll have argued for ldaho, rejected the notion that a consumer’s
silence can constitute a waiver of the substantive right to a jury trial, in effect
nullifying the “negative option” described above. The New Jersey court stated,
“Both New Jersey and CaEifo'mia, rely on basié contract principles in interpreting
arbitration clauses; both hold only a mutual agreement to arbitrate can be
enforced.

The New Jersey court also stated, “While Disco\fer’s credit card
agreement p'rovidés that Detawére law applies, the Delaware law clearly violates
New Jersey Public policy and under New Jersey law that choice of law provision
cannot be given effect.” This is the same effect the |daho Credit Code has in this

case.

CONCLUSION

Through the above examples, it should become clear to the court that
MBNA is employing precisely the type of unfair practices the ldaho Credit Code
is intended to curtail. ldaho has a strong public policy of protecting its residents
from the type of unfair practices MBNA is using. State after state is realizing that
the imposition of unfair arbitration through ineffective “negative option” notices
and unilateral amendments to agreements, where the cardholder has little, if any,

options, is not acceptable. State after state is striking down MBNA'’s and other
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bank's attempts to unfairly modify their cardholder agreements to gradually erode
and eliminate the rights of their. cardholders, mmfing them into a system of unfair
arbitration (as with the NAF) effectively controlled by the banks through the '
promise of a wealth of repeat business. Capps and Carroll therefbre urge this
court to change its previous decision regarding an agreement to arbitrate tb
determine that there is no valid agreement fo arbitrate, and subsequently vacate

the two NAF award letters against Capps and Carroll.

Dated this _1s+% day of February, 2007.

M (o G~ Cﬁw—«‘&.‘\-

Miriam G. Carroll, Plaintiff/Defendant, in propria persona
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CERTIFICATE OF SERVICE

I, David F. Capps, do hereby certify that | mailed a true and correct copy
of this BRIEF ON THE APPLICABILITY OF DELAWARE LAW AND THE IDAHO
CREDIT CODE to the attorneys for the Defendants/Plaintiffs by Certified Mail #
7006 2150 0003 4551 1057 (Wilson) and # 7006 2150 0003 4551 1064 (Bishop)
this _{sth _day of February, 2007 at the following addresses:

Jeffrey M. Wilson
Wilson & McColl
420 W. Washington
P.O. Box 1544
Boise, 1D 83701

William L. Bishop

Bishop, White & Marshall, P.S.
P.O. Box 2186 ‘
Seattle, WA 98111

720 Olive Way, Suite 1301
Seattle. WA 98101

BRIEF ON THE APPLICABILITY OF DELAWARE LAW AND THE IDAHO
CREDIT CODE -Pg 15 of 15.

@40



" 94380 -- MBNA America Bank v. Credit -- Beier - Kansas Supreme Court Page 1 of 5
JRRRCS ; y ,{‘ Ty T p—
IR ‘\__‘ A \\ |
: : - / E)U'ﬂg A

f L | Reyword | Name » SupCt - CtApp | Docket | Date |

"IN THE SUPREME COURT OF THE STATE OF KANSAS
No. 94,380
MBNA AMERICA BANK, N.A.
Appellant, |
V.
LORETTA K. CREDIT
Appellee.
SYLLABUS BY THE COURT

1. Under the Federal Arbitration Act, an arbitration award may be challenged through a motion to vacate
filed within 3 months after the award was filed or delivered. The federal act is silent on the proper
methods for filing or delivery. The Kansas version of the Uniform Arbitration Act provides that the
arbitrators shall deliver a copy of the award to each party personally or by registered mail, or as
provided in the parties' arbitration agreement. Any application to vacate the award must be made within

90 days after delivery of the award to the applicant.

2. The Federal Arbitration Act requires a party moving to confirm an arbitration award to attach a copy
of the agreement to arbitrate to the motion.

3. An appellant must designate a record on appeal regarding an arbitration award that is adequate to
substantiate contentions made to the reviewing court. Without an adequate record, any claim of alleged

error fails.

4. On the record in this case, the district court was empowered to vacate the arbitration award.
Appeal from Butler district court; CHARLES M. HART, judge. Opinion filed April 28, 2006. Affirmed.

David J. Weimer, of Kramer & Frank, P.C., of Kansas City, Missouri, argued the cause, and Jason J.
Lundl, of the same firm, was with him on the briefs for appellant.

Loretta K. Credit, appellee, argued the cause and was on the brief pro se.

The opimon of the court was delivered by

BEIER, J.: This appeal arises out of a district court's decision vacating an arbitration award and its ruling
that no arbitration agreement existed between plaintiff MBNA America Bank (MBNA) and defendant

Loretta K. Credit. .

MBNA submitted a dispute regarding what it alleged to be defendant Credit's credit card debt in excess
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" of $21,000 to arbitration. Credit's participation in the arbitration was limited to sending a letter to the
arbitrator, objecting to the proceeding because she believed there was no agreement to arbitrate. There is
no copy of this letter in the record on appeal or any information about how, if at all, Credit's objection
was considered in the arbitration.

The record does reflect that, on September 7, 2004, an arbitration award in the amount of $21,094.74
was entered in favor of MBNA. The award, which states "the Parties entered into an agreement
providing that this matter shall be resolved through binding arbitration," was signed by arbitrator Henry
Cox and by Harold Kalina, Director of Arbitration for the National Arbitration Forum in Minneapolis,
Minnesota. The fact that the same date appears on the document near each signature, when Cox and
Kalina would have been in two states distant from one another is unexplained.

The award also lcontains the following language above the signature of Kalina:
"ACKNOWLEDGMENT AND CERTIFICATE OF SERVICE

This Award was duly entered and the Forum hereby certifies that a copy of this Award was sent by first
class mail postage prepaid to the parties at the above referenced addresses on this date.”

Other than this language, there is nothing in the record on appeal tending to show that Credit received a
copy of the award or, if so, when. Credit acknowledged at oral argument before this court, however, that
the address set forth for her on the award was correct at that time. She said she did not know whether she

ever received a copy.

Under the Federal Arbitration Act, Credit would have had 3 months after the award was "filed or
delivered" in which to challenge it. 9 U.S.C. § 12 (2000). The federal act is silent on the proper methods
for filing or delivery of the award. The Kansas version of the Uniform Arbitration Act is somewhat more
specific. "The arbitrators shall deliver" a copy of the award "to each party personally or by registered
mail, or as provided in the agreement.” K.S.A. 5-408(a). Any application to the court to vacate an award
"shall be made within ninety (90) days after delivery of a copy of the award to the applicant." K.S.A. 5-

412(b).

It is undisputed that Credit did nothing to respond to the award at issue in this case until MBNA filed a
motion to confirm it in late December 2004 in the district court in Butler County. When notified of
MBNA's motion to confirm, Credit filed several pro se pleadings, which, MBNA concedes, may be read
together to constitute a motion to vacate the award. In these pleadings, Credit again asserted that there
was no arbitration agreement between her and MBNA. In an affidavit filed with the district court, she
specifically said that MBNA had not provided her with a copy of the alleged agreement. MBNA had not
attached a copy of any agreement to its motion to confirm the award, aithough the Federal Arbitration
Act requires a copy to be attached. No copy of any agreement appears anywhere else in the record on

appeal.

Approximately 6 weeks after Credit filed her responsive pleadings, and a day after the district court
judge resolved a discovery dispute in her favor, he vacated the arbitration award, ruling that "there is no
existing agreement between the parties to arbitrate and therefore the award entered against Defendant is

null and void."

* On this appeal, MBNA advances various arguments on what it characterizes as three issues. We discern
but one controlling question: Did Credit's effort to thwart confirmation of the award come too late? If so,
the district court did not have authority to vacate the award. If not, the district court had the authority it

I
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" needed to enter its rulings.

Before addressing this issue, we note that MBNA takes the position that the Federal Arbitration Act, see
9U.S.C. § 1 ef seq. (2000), is controlling. It nevertheless mvokes the Kansas Uniform Arbitration Act,
see K.S.A. 5-401 ef seq., and Kansas cases. MBNA also acknowledges that Kansas procedure governs
as long as it is not in conflict with substantive federal law. See U.S. Const. art. 6, cl. 2; Southland Corp.
v. Keating, 465 U.S. 1,79 L. Ed. 2d 1, 104 S. Ct. 852 (1984). We have therefore evaluated both federal
and state law as well National Arbitration Forum rules when relevant to our resolution of this case.

The record before us is extremely sparse. MBNA's argument on the timeliness of Credit's motion to
vacate the award is doomed both by what it fails to contain and what it does contain. An appellant must
designate a record on appeal regarding an arbitration award that is adequate to substantiate contentions
made to the reviewing court. K.S.A. 5-401 et seq., 5-412(a), 5-418(a)(3), (b); Rural Water Dist. No. 6 v.
Ziegler Corp., 9 Kan. App. 2d 305, Syl. §4, 677 P.2d 573, rev. denied 235 Kan. 1042 (1984); see also
Unrau v. Kidron Bethel Retirement Services, Inc., 271 Kan, 743, 777,27 P.3d 1 (2001). Without an
adequate record, any claim of alleged error fails. Jn re B M B., 264 Kan. 417, 435, 955 P.2d 1302

(1998).

We note first that MBNA cannot rely on Credit's tardiness in challenging the award if the arbitrator
never had jurisdiction to arbitrate and enter an award. An agreement to arbitrate bestows such
jurisdiction. When the existence of the agreement 1s chailenged, the issue must be settled by a court
before the arbitrator may proceed. See 9 U.S.C. § 4; K.S.A. 5-402.

All we have in the record is Credit's assertion that she sent an apparently timely objection to the
arbitrator, contesting the existence of an agreement to arbitrate. Although no copy of this objection is in
the record, MBNA's counsel admitted at oral argument before this court that his client "probably” has a
copy of the objection; thus we iook to MBNA as the appellant to demonstrate that the objection was
somehow ineffective to trigger its responsibility to seek court intervention to compel arbitration. See 9
U.S.C. § 4; K.S.A. 5-402. In the absence of such a demonstration, we, like the district court, have no
choice but to accept Credit's version of events.

Under both federal and state law, Credit's objection to the arbitrator meant the responsibility fell to
MBNA to litigate the 1ssue of the agreement's existence. See 9 U.S.C. § 4; K.S.A. 5-402. Neither
MBNA, as the party asserting existence of an arbitration agreement, nor the arbitrator was simply free to
go forward with the arbitration as though Credit had not challenged the exzstence of an agreement to do

50.

"If there is a challenge to the arbitration, it is for the courts, not the arbitrator, to decide whether the
agreement to arbitrate exists and whether the issue in dispute falls within the agreement to arbitrate.

"Under either the Federal Act or the Kansas Act, the arbitrator's power to resolve the dispute must find
its source in the agreement between the parties. The arbitrator has no independent source of jurisdiction
apart from consent of the parties . Dreyer, Arbitration Under the Kansas Arbztranon Act: The Role of

the Courts, 59 J.K.B.A. 33, 35 (May 1990).

"Substantive arbitrability is concerned with the question of whether the parties have contractually agreed
to submit a particular dispute to arbitration. The courts decide this question because no one must
arbitrate a dispute unless he has so consented.” (59 J.K.B.A. at 35 n.42 quoting Denhardt v. Trailways,
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" Inc., 767 F.2d 687, 690 [10th Cir. 1985]).

The record, such as it is, also undercuts any assertion that Credit was properly served with a copy of the
award. The Acknowledgment and Certificate of Service signed by Kalina states only that the award was
served on September 7, 2004, by first class mail, postage prepaid. Unless the parties’ agreement to
arbitrate—which, again, is not in the record-provided for this method of service, it did not meet the clear
requirement of K.S5.A. 5-408. We are not willing, despite MBNA's urging, to apply any common law
presumption of receipt of a document after first class, postage prepald mailing when there is a statute
that appears to dictate specific alternate methods for service.

The Kansas statute also requires that Credit have been served by "the arbitrators," and it 13 unclear
exactly what Kalina's personal role in the arbitration, 1f any, was. See K.S.A. 5-408. He may have
qualified as one of "the arbitrators," but the ambiguity of the award itself leaves room for a contrary

argument.

Also, in the absence of proof in the record of proper service of a copy of the award on Credit on any
date, it is obvious that neither the district court judge nor we could have arrived at the conclusion that
proper service of the award was effected on a date more than 3 months or more than 90 days before
Credit filed her first pro se pleadings to vacate the award. A copy of the award must have been properly
served on Credit by that time in order for MBNA's timneliness argument to have any merit.

As mentioned above, MBNA failed to attach a copy of the arbitration agreement to its motion to confirm
the award. This violated the Federal Arbitration Act for which MBNA intermittently expresses respect.

- See 9 U.S.C. § 13 (2000). This alone would have justified the district court in its decision to deny
MBNA's motion to confirm the award.

Should the district court have taken the additional step of vacating the award on the scanty record before
it? That action was proper as well. In addition to failing to attach a copy of the agreement to arbitrate
when it filed its motion to confirm, MBNA filed no response to Credit's various pleadings adding up to a
motion to vacate. Its only further pleading was a motion for protective order and suggestions in support
when she sought discovery. The filings on the protective order issue asserted entitiement to
confirmation, but they did so pr1marily because of the timeliness issue, which, on this record, is without

merit.

In these circumstances, K.S.A. 5-412(5) permitted Credit to file a timely motion to vacate and raise the
argument that no arbitration agreement existed. MBNA made no legally sufficient response to her
arguments. Approximately 6 weeks passed. The district court judge finally ruled in Credit's favor.
MBNA's assertion that this ruling came without warning or adequate time for response also is without
merit. We therefore conclude that the district court did not err.

Finally, we note that a panel of our Court of Appeals has reached a similar conclusion on similar facts in
another case involving MBNA's efforts to arbitrate a dispute. See MBNA America Bank v. Barben, No.
92,085, unpublished opinion filed May 20, 2005. We also note that these Kansas cases appear to refiect
a national trend in which consumers are questioning MBNA and whether arbitration agreements exist.
See e.g., MBNA America Bank, N.A. v. Boata, 94 Conn. App. 559, 893 A.2d 479 (2006); MBNA
America Bank, N.A. v. Rogers, 838 N.E.2d 475 (Ind. App. 2005); MBNA America Bank, N.A. v. Hart,
7i0 N.W.2d 125 (N.D. 2006); MBNA Am. Bank, N.A. v. Terry, 2006 WL 513952 (Ohio); MBNA
America Bank, N.A. v. Berlin, 2005 WL 3193850 (Ohio App.); MBNA America Bank, N.A. v. Perese,
2006 WL 398188 (Texas App.). Given MBNA's casual approach to this litigation, we are not surprised
that the trend may be growing.
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- Affirmed.

END
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Comments to: WebMaster, kscases@hscouris.org.
Updated: April 28, 2006.
URL: http:/fwww.kscourts. org/kscases/supct/2006/20060428/94380. htm.
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Defendant, James B. Shea, is a plaintiff in a claés action
filed in California on behalf of Discover’s credit card customers
lwho were allegedly charged improper overlimit fees by Discover.
Mr. Shea’s individual claim is less than $100, but the class clains
are alleged to be in the tens of millions. Mr. Shea alleges two
types of wrongful conduct by Discover in the California Action:
1. Incorrect ildentification of “available credit”‘on the
credit cardbolders' monthly statements which results in caidholders
often‘incurring 1mproper overlimit fees.

2. Incorrect “minimum payment due” figures on card holders’

" honthly statements which is often not sufficient, even if timely

paid, to avoid the imposition of an overlimit fee.
Based on these allegations, Mr. Shea asserts claims in the

California Class Action for breach of contract, tortious breach of

~ the implied covenant of good.faith and fair dealing, fraundulent or

ﬂegligent misrepresentatlion, and deceptive business practices.

The New Jersey action was instituted by Discover by way of an
Qrdex to Show Cause seeking relief that would effectively block the
Galifornia Class Action. Discover seeks to force James B. Shea to
individually arbitrate his $100 c¢laim., The original agreement
hetween Discovexr and Mr. Shea did not provide for arbitration.

' Discover seeks Lo compel arbitration based on an “amendment”

to its credit ocard agreements which it -purported to make

. retroactively by way of a “bill stuffer” notice which abrogates Mr.

2

_ e



L3
1

RUp L0f Lutih AGIe T T ol o 0 F Yt e e
19

a o

. .
1 s R
1

Shea’s right to trial and right to bring a class action. Mr. Shea
claims, by way of certification that he never noticed the “bill
stuffer” amendment; had he been aware of the arbitration provision,

he would not have agreed to it.

UNDER NEW JERSEY LAW THE RIGHT TO A TRIAL CANNOT BE
ATVED BY UNTILATERAL “BILI STUFFER” MEN

TO A CREDIT CARD

[

The courts in New Jersey rely on basic contract principles in
interpreting arbitration clauses; only those disputes for which

there is & putusl agreement to axbitrate can be compelled to

rbi‘tration. See Almo Rent A Car, Inc. v. Galarza, 306 N.J.

_Puper. 384, (App.Div. 1997). -See also Prick Township Munigipal

Ttilities Authoritv v. Diversified R.B.&T. Construction Co., 171

N.J. Super., 397, (App.Div. 1979); Mills wv. J. _Daunoras
Conastruction, Inc,, 278 N.J. Super, 373, 377 (App.Div. 1995); In

the Matter of Grover and Universal Underwriters Insurance Company,

80 N.J. 221, (1979); and Wasserman v, Kovatch, 261 N.J. Super. 277,
84,. (App.Div. 1993). '

M

New Jersey courts also do not permit unilateral amendments to

xisting agreements to change material terms. In County of Morris

a1}

¥. Fauver, 153 N.J. 80, {1998) the court held that unilateral

Qtat;ements or actions made after an agreement has been reached or

_ a[dded to ‘a completed agréemerit clearly do not serve to modify the

original terms of a contract, especially where the other party does
npt have knowledge of the changes; knowledge and assent are

epsential to an effective modification. See also New Jergey
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Manufactyrers v. 0'Connell, 300 N.J. Super. 1 (App. biv. 1997}.
In Marchak v. 01arigge‘Commens, Inc,., 134 N.J. 275, (1993) the

court held a contractual provision in which a consumer elects

arbitration as the exclusive remedy, must be read in light of its

{effect on the consumer’s right to sue. A clause depriving a

citizen of accaés te the courts should clearly state ita purpose.
The point is to assure that tha parties know that in electing
arbiltration as the exclusive remedy, they are walving their time-
honored right t; sue.

No New Jersey case has directly declded the issues of wvalldity
hf @ unilateral “bill stuffer change to a credit card agreement;
nowever, california ¢ouxts'have in the Well reasoned decislon of
Badie ¥, Bank of hmérica, 78 Cal.Rptr 2d 273 (1998). Bank of
America sought fo add an arbitration ciéuse to its existing account
agreements by sending its customérs a “bill stuffer” with their
monthly acaount statements, notifying them of a new arbitration -
¢lause, Jjust a8 Discover sought to do here. Sank of America
purported td do so under the “change of terms” provision in its

driginal agreement, which provided that Bank of America could

.

hange any “term, condition, service or feature” of a customer’s
gacount.

The court held that Bank of Amexica could not unilaterally add

the arbitration clause to existing account 'agfeements, and

therefore, the clause was not enforceable. The court acknowledged

the liberal policy of enforcing arbitration agreements (which is




LAWY Z2bf gl 14.00 L

. | SR,
PO SO B

f N et

N PN
)

equally applicable under California law as it is under New Jersey
law), but noted that in order to be enforceable, both must have
consented to arbitrate. The court stated at page 790:

“rhat policy [favoring alternative dispute resolution},
whose existence we readily acknowladge, doaes not even
come into play unless it is first detarmined that tha
Bank’s custemers agread to use sgoma form of ADR to
resolve disputes regarding their depeoait and credit ecard
agceounts; and that determination, in turn, requires
analysis of the account agreemants in light of ordinary
state law principles that govern tha fomation and
1ntarpretat1on of contracts.”

The court went on to hold that the change of terms provision
bf the original custozﬁer: aqr:éements, which did not address how
disputes were ta be resolved, did not con&emplate that an
arbitration clause could be added. The ,gﬂa__g,u.@, court, at page 800,
hoted that, “[ilmportantly, no ‘term, condition, service, or'
feature’ in the original credit account agreement addressed the
method or forum for resolving legal claims _ralated to éustqmer
dccounts.” In interpreting this contract langnage which thé court
found to be ambiguous, the court held at page 801:

“Our fecus is on whether the words of the original
account agreements mean that the Bank’s customers, by
agreeing to a unilateral changs of terms provision,
intended to give the Bank the power in the future to
terminate its customers’ existing right to have disputes
resolved in the civil justice system, including their
constitutionally based right to a jury trial. In our
view, the object, nature and subject matter of these
agreements strongly support the conclusion that the
customers did not so ihtend, and that they, as promisors
with regpect to the changs of this provision, had no
inkling that the Bank' understood tha provision
diffaerently.
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The court in Badie also found it significant that in oxder to
fin@ that the original account agraenents authorized the addition
o.f‘the arbitration ¢lause, the court would bgva' to assume that the
customers “intended to permit a modification that would amount to
waiver of their constitutionally basled right to a jury trial.” Id.‘
at 803-04, The court rejected this ccntanfion, finding “no
unambiguous and unequivocal waiver of the right to a jury trial
either in the language of the change of terms provision or in any
othery parxt of the original account agreements.” Ic;wat 805, The
coﬁrt alsy found no waiver of the right to a jury trial in
rustomers’ failure to close thelr accounts or in continuing to use
their accounts after raceipt of th-e bill stuffer announting the
wmendment, The court held at page BO6: |

‘“Hecauvse we find no unambiguous and unequivecal waiver of
that right here, and because the right to select a
judicial forum, whethey a bench trial or a jury trial, as
distinguished from arbitration or goma other mathod of
dispute resolution, is a substantial right not lightly to
be - deemed waived (citations omitted), the BRBank’s
interpretation of the change of terms provision must be
rejected.” :

The Badie court was also concerned with the Bank’s claim that
it hed the unilateral and nonnegot_iablé right te vary every aspect
af the plarformance ‘required by the parties to the account
agreements. The Court suggested that the Bank’s interpretation of
hiow bma'dl’y it could exeicise ‘ite rights, with no limitation on the

substantive natizre of thé changes it could make, would virtvally

ellimipate fthe good faith and fair deaiing requlrement from the
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Bank’s relationship with its credit account customers, and would
open the door %o a claim 'thae;t the agreements are illusﬁﬁy. '

Applying the persuasive reasoning of the pBagdie case,
‘ Discovef's unilateral attempt to amend its oxiglnal cardholder
agreement to include an arbitration clause is ineffective. The

original agreement here, like the agresment in Badie, contains no

relévant' provisions sbout how disputes are to be resolved. There
is no arguable language’that in any way suggests the agreement
would allow a fundamental change‘, as the waivexr of trial by -jury,
without the express consent of both parties. The change of ternms
pi:ovisicn in the original agreement stgtes Discover may “change any
“erm or part of this Agreement,'-' but goes on to clérify exactly
what types of changes it can make by spac.ifiq language. '

New ‘Jersey ‘law ig similar to California law with respect to
511 of the factors relied upon by the court in Badie. Both New
Jarsey and California rely on basic contract principles in
intarpreting arb_itration clauses; both hold enly a putual agreement
to arbitrate can be enforced, See Alamg Rent: A Car, Inc. V.
Galarza, Super: As the court in Brick Township Municipal Utilities
Authoritv v. Diversified R. B. & T. Construction Co., 171 N.J,
Jupex. 337, 402 {App.Div. 1979) stated:

“While public policy favors the arbitration process, and
contracts should ba read liberally to find arbitrability

if reasonably possible, there survives the principle that

the authority of the arbitrator is derived from the
putuyal agsent of the parties to the terms of submission;

the parties are bhound only to the extent, and in the
manner, and under the circumstances pointed out in their

ki




agrasment, and no further.”

See also Mills v. J. s Construction G.r 278 N.J. Super.

373, 377 (App.Div., 1998); In at £ over and Univers
Underwriters Insurance Company, 80 N.J. 221 (1979) ({“In the absence
of a consensual understanding, neither party is entitled to force
the other to arbitrate their dispute.”); Wagsergtein v. Kovatch,
261 N.J. Super. 277, 284, (App.Div. 1993) ("It is axiomatic that a
person cannot be compelled to arbitrate a dispute with another
person unless there is a mutual §greément to do so."} and Fairfield
Leasing Corporation, V. Tecﬁh;—sragn;cg. Inc., 256 N.J. Super. 538
'(Law Div. 1992) the court held a non—negotiated jury waiver clause
that appears inconspicuously in a standardized form gontract
entered into without assistance of counsel, should not be enforced.
These principleé of law as set forth by the New Jersey courts
are the same principles reiiad upon by the Célifornia court in the
Badie decision. Therefore, this COugt finds the Badie reasoning
Rervasive and applicabl&.

Discover'attempts to avoidxgggig,and the s%g}lar principles of
ﬂew Jersey law by arguing théf, ug&e: Delaware law (hamely, 5 Del.

L

d- § 952), it was permitted to make such a unilareral addition to
- a8, “

ifts credit card agreemenﬁ.

While Discover’s credit cafd agreement.provides that Delaware
lhaw applies, the 5;laware law clearly violates New Jersey Public.
p:iiay and under New Jersey law that choice of law provision cannot

be given effect. In New Jersey, the unilateral addition of an
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arbitration agrasement into a contract of adhesion cannot ba given

legal effect.,

In Fairfield leasing Corporation v, Techni-Graphics, Inc.,

Supra, the court refused to apply a New York law provision on the
issue of Jjury waiver. The court at page 544 quoted Profassor
Robert A. Leflar: |

“Even an express provision in a contract stating an
intent that it be governed by the laws of a nhamed state
may be held not to axpress the real intent of the
parties. Such a stated intent should be diaregarded when
it is contained in an adhesgion contract such ad. tha fine
print in an insurance policy preparad by one of the
parties primarily for his own advantage and inserted
without tha actual knowledge of the othar party. At
- least this is trua if the court is looking for the actual
intent, if any, of bhoth the paxrties. If the stated
Antent is a purposeful statement joined in by both
parties, so that they can know in advanca what law will
govern their transaction and effectuate it, there is much
good ssnse in a rule which makes such a genuina mutual
intent controlling. This goed sense is, howemr, limited
to the cases where the atated intent.is a real one,
l.aflar, American Conflicts Law, p. 302 (3 ed. 1977).

To deviate from the law as described by Professor Leflar
would be in violation of the publig policy of this State
as that concept has been articulated in Hanningsen,
supra, 32 N.J. at 403~404, 161 A.2d 68, and its progeny.”
The court went on to void the choice of law provisicn in part

'Hecause it was not conspicuous and stated at 256 N.J. Super. 538,

in

45;

"Although the Code does not expressly require that choice
of law provisions he conspicuous, it seems to me that a
contractual choice of law provision raises a unique’
problem in contract law. The meaning of tha rest of the .
conttact may be gleaned simply be careful reading.
However, the incorporatioen in a contract of another
state’s entire body of law affecting the »ights and
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liabilities of the parties may have serious consequences
which are essantially unknowable to the layman, It is
surely a minimal imposition, if any, on the freedom of
contract to construe the Code so as to require that
thoice of law provisions be ‘conspicuous’ as that concept
is defined in N.J.5.A, 12a:1-201{10}, The Code
specifically requires conspicuougness for warranty
disclalmers, and, ag noted, the Appellate Division in

Herdgman v. Eastman Kodak Co., 131 N.J. Super. 439, 330
A.2d 3B4 (App. Div. 1974), aextended that requirement to

limitations of remedy under N.J.8,A, 12A:2-719. In my
view, choice of law provisions are at least as important

as provision limiting remedies, and should be similarly
treated in contracts of adhesion. Consequantly, I find

the choice of law provision in this contract to be veoid.”

The cholce of law provision in Discover’s agreement is far
from conspicuous. It is contained in the final paregraph of the
priginal credit card agreement (paragraph 24), and it is in the
same font and print as the body of the agreement (some other
provisions are more congpicuously 1n bold)}. Clearly, Delaware Law,
under the holding of Fairfield, should not be enfoxced.

An ordinary choice of law analysis mandates the same result.

New Jersey courts appiy the “most significant relationship test” of

the Restatement (Second) Conflict of Laws §§ 6 and 188 to determine

hich state’s laws apply. See Gilbert Spruance Company V.

ciation InsSurance Company, 134 N.J.
&, 102~03 {1993). The relevant considerations include: the
arties domiciles or residences; the places of incbxporétion and
praces of business of the parxties; the piace of contrac¢ting’ the
pllace of performance; the relevant policies of the forum: the
relevant policies of other interested states and the relative

interests of those states with'respect to the particular issue; the

10
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protection of jugstified expectations; and the ease in thé
determination and application of the law to be appliied. An
analysis of these factors mandates an application of New Jersey
law.

1. Mr., Shea is & New Je£8ey resident who entered into his
contract with Discover in New Jersey; the contract was accepted in
New Jersey; Mr. Shea receives his bills and makes his payments in
New Jersey and therefore performs his part of the contract in New
Jersay; |

2. The subject matter of the contract (the credit card) is
located in New Jersey;

3., New Jersey has strong policy interests in protecting its
itizens’ rights tc sue in court as well as their rights to jury
trigls. The walver of‘xights must . be clearf knowing, infoimed,
Yithout coercien and unequivocal. Delawars has no legitimate.
interests in having its law in this }egard aﬁplied:

4. While Discover is located in Delaware, Delaware has a much
iess significant relationship to Mr, Shea's claims than does New
Jersey. |
Clearly, New Jersey law aﬁplies with respect to thé issue of

hether Discover could unilaterally add an arbitration clause to

-\l

Mr. Shea’s agreement. Under New Jersey law, which is im all
Helevant respects identical to Califprnia law, Mr. Shea should not

He forced to arbitrate his claims.

DISCOVER HAD THE MEANS TO PROVIDE PROPER NOTICE,

AND ITS CONSENT BY SILENCE ARGEMENT LACKS MERIT
11
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Discover has grguad that, while Mx. Shea did not affirmatively
|waive his right to a jury trial, he “consented” to the amendment by
falling to close his account and failing to inform Discover that he
did not want to be bound by the arbitration provision and by
‘lclosing his account. This argunent, which was rejected by the
court in Badie, is alsé rejected by this court as without merit.
The'amendment to the agreement was included with a monthly
statement, as a “bi;l gtuffer” and not seen by Mz, Shea, Mr. Shea
dig not hava an unconditional “right” to opt out of the arbitration
clause since Discover admits that it would have closed Mr. Shea’s
hecount Lf he had not agreed to be bound by the arbitration clause.
Mr. Shea has a substantial investment in the credit he hasl
leveloped with Discover. If Mr. Shea's credit with Discover was
terminated, he would have had to aéply for new credit, whigh‘may
rot have beeh possible to_obtaig. The potential loss of credit
which would have accompanied a rejection of the arbitration clause,
effectiVG1y created a bafrier to such rejection, making the issue
of proper notice and consent ﬁhat much more important. Mr. Shea
dompleted no affirmative act to be bound by the arbitration clause,
He nevex “consented” to it, and it cannot be enfoxrced against him.
The arbitration clause cannot be applied in this case.

N.J.S;A. 2A524w1 provides that arbitration clauses are not-
enforceable if there are “grounds...at law or in equity for the

revocation of a contract.” Unconscionability 1ls such a ground. In

Chimes v, Oritani Motor Hotel, Inc., 195 N,J. Super. 435 {App.Div.

12
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i984), the court relied upon the reasoning of the Califbrnia
Supreme Court and held that an élternative dispute resolution
Provision in a contract was unconscionable and unenforceable. The
court noted that “([olur Supreme Court hag granted relief from
provisions in contracts that are against public éolicy and are not
freely negotiated because of unequal bargaining power of the
harties.” Id.Jat 442,

In the instant matter, the arbitration clause is coﬁtained in
h contract of adhesion. Thers is clearly unedual‘bargaining power
between the parties end the only puﬁpOSQ of the provision .
purporting to prevent class-wide litigation is to effectively

rémove the only legitimate remedy for cardholders with small

glaims.

N.J.8.A, 17:3B-41 does not support Discover’s pdsition.
That statuts provides in relevant part:

A bank may, if the agreement governing a revolving
cradit plan so provides, at .any time, or from time to
time, amend the terms of the agreement, including without
limitation, the terms goverring the periodic percentage
rate or rates used to calculate interest, the method of
computing the outstanding unpaid indabtedness to which
the rate or rates are applied, the amount of other
charges and the applicable 4installment repayment
schedule, in accordancs with the further provisions of
thig gection.”

This statute does not apply under the circumstances presented.
There is a clear distinction between amending the financial terms
ahd rates of a credit card agreement and the unjilateral addition of

nkw provision not contemplated at the time of the original

13
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agreement. Such distinction is persuasively discussed and decided
in Badis Supra.
N.J.8.A, 17:3B~41 applies only when the original cardmember

|agreement specifically provides that the particular type of

amendment can be made; here it does not. The gtatute provides only

hew terms that by New Jersey case law require notice and mutual

assent. The statute does not specifically refer to arbitration

~plauses. The examples in tha statute clearly indicate the only

amandments permitted are £o changes relating to charges on the

dgreement to add an arbitration clause. Additionally, the statute

should not be read to authorize the addition of a provision which

ot

re1ild be unconsclonahle,

UMDER THE LAW OF ANY JURISDICTION, INCLUDING BOTH NEW
JERSEY THE CLAUSE IN THE ARBITRATION

21 ING T PRECLUDE IE
ONSCIONABLE NFOR:

The law relating to unconscionability 1s universal. Under

both New Jeraey and Delaware law, unconscionable contract

) ko
provisions are unenforceable. See N.J.8.A. 2A:24-1 and Chimes v.

Oritani Motor Hotel, Inc., Supra, where the Court stated at page
442: |
“[o]ur Supreme Court has granted relief frem provisions

in contracts that are agasinst public policy and are not.
freely nagotiated hecause of unequal bargaining powar of

14
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that the agreamept can be “amended”, not materially altered with

account. Discover is not permitted to unilaterally amend it
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the partieg;"
The arbitratioﬁ clause at issue ls contalned in a contract of
adhesion, the parties are of unequal bargaining power, and clearly,

thea only purpose of the provision purporting to prevent class-wide

larbitration is to benefit Discover. Under New Jersey Law, the

court finds the term  precluding class wide arbitration
unconscionable and as such unenforceable.

Delawaras iaw also mandates the same result. In Delaware,
pnconscionable contract provisions, 'includinq unconscionable
arbitration clauses, are unenforceable. The Unifoxm Arbitration
Act, 10 Delaware Code §§ 5701, eb. seq,, acknowledges that an
arbitration clause is enforceable “save upon such grounds as exist

at law or in ecuity for the revocation of any contract....”

. Unconscionabllity is such a ground for revocation of a.contract. 6

‘Dhelaware Code § 2-302 provides in relevant part as follows:

“Uncongcionable contract or clause,

(1) If the court as a matter of 1aw finds the
contract or rany clause of the ‘contract to have been
unaonscionable at the time it was made the court may
refuge to enforce the contract, or it may enforce the
remainder of the. contract without the unconscionable
clausa, or it may so limit the application of any
unconseionabla clausa ag to avoid any unconscionhable

cresult.”
In Graham v. State Farm Mutggl Insg, Qg. 565 A.2d 908 (Del.

1p89), the Delaware Supmme ‘Court stated that an arbitration
mechanism could be unconscienable if it was.contained in a contract

of adhesion and unfairly structured. BSee also Jorldwide Ing, Group
v} Klopp, 693 A.24 788 (Del, 1982).
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The provision preventing class actions and the consolidation

{of claims is contained in a contract of adhesion under either body

of law. The provision against class-wide relief in Discover’s

amendment benefits only Discover, at the expense of individual

lcardholders. While Discover ¢an use the provision to preclude

plass'actions and therefore, effectively immunize itself completely
from small claims, individual cardholders gain nothing, and in
fact, are effectively deprived of their small individual clainms.
Discover can completely avoid accountability whepever the harm to
sach class membaer is small enough, Such a provision preventing:
rlass actions and the consolidation of claimg is unconscionable
under Delaware and New Jersey law..

The persuasive reasoning of go;ié; v.. Superior Court, 87 Cal,
App- 4t 900, modified 88 Cal. App. 4% 238 A (2001), dictates the
grovision at issue is both procedurally and substantively
Unconscionable. In Bolter, the arbitration agreement cdntainednthe
following provision quoted at page 894:

s [Franchisees] agree that all arbitration shall be
conductad on an individual, not class-wide, basis and

that an arbitration proceeding batween [franchisor] and
{franchisee] shall not be consclidated with any other
arbitration proceeding involwing [franchigor] and any
other natural persen...”

The court acknowledged the arbitration agreement's
uhconscionability with regard to the foreclosure of a class-wide

proceeding. The court recognized that plaintiffs were individuals

with .little finaneial means, therefore, the court held the

i6
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probibition against consolidation had no justification other than
as a means of maximizing an advantage over the plaintiffs.

In thls matter, Discover'’s arbitration agreement inclﬁdes'thé
‘ prdvision:r

"Neither you nor we shall be entitled to join or
gangolidate claims in arbitration by or against other
gardmermbers with respect to their accounts, or arbitrate
any claims as & repregentative or member of a aclags or in
a private attorney general capacity.”

1f enforced, the proviéion against class actions and éonaolidations
Poﬁld allow Discover te create an economic advantage'over each
individual ¢ardholdar so great that none would reasonably be able
to prﬁceed. By depriving cardmembers of any forum in which they
¢ould reasonably vindicate their rights, Disgovar seeks to leave
jtself in a position where it could compieteiy avoid

%ccoﬁntability. This type_of power cannot be the purpose of

arbitration. 1In Powertel, Inc. ¥. Bexlev, 743 80.2d570. (Ct. App.
¥la. 1999} the court stated in a similar context at page 574-576:

walthough not dispositive of this point, it is
significant that the arbitration clause is an adhesion
contract. . .Powertal prapared the arbitration clausa
unilaterally and sent it along to its customers as an
ingert to their monthly telephone kill., The customers
did not bargain for the arbitration clause, nor did they
have the power to reject it., One of the hallmarks of
procedural unconascionzbility is the absence of any
meaningfnl choice on the part of the congumer. See
Belcher; Kohl. Herae, the customers had no choice but to
agres to the new arbitration clause if they wished to
continue to use the cellular telephone plans they had

purchase from Powertel
*h kN

“It is true, ag Powertel argues, that cugtomars can avoid
17
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the effect of the arbitration clauvse by canceling their -

phone service and signing an agreement with another
provider. The fallacy of that argument, howavexr, is that
switching providers would result in a loss of thae
investment the customers have in the agreements they made
with Powertel. They purchased equipment that works only
with the Powertel setvice and they have obtained

telaphone numbarg than cannot be transfarred to a new

provider. It is reasonable to assume that soma customars
may suffer a great deal of inconvaenience and expensa to
obtain and publish a new telephone number. Hence, it ia
no anawer to say that the customers can simply awitch
providens. Many customers may have continued theix
sarvice with Powertel degpite their objaction to the
arbitration c¢lause aimply because thay had no
economically feasible alternative.”

*ok & %

“The arxbitration clause also affectively removes
Powertal’s axposure to sny ramedy that could ba pursued
on behalf of a calass of consumers...Clags litigation
providas the most economically feagible remedy for the
kind of claim that hag been asserted here. The potential
claims are too small to litigate individually, but
colleatively thay might amount to a large sum of money.
The progpect of clags litigation ordinarily has some
daeterrent effect on a manufacturer or service provider,
but that is absent hera. By requiring arbitration of all
claimg, Powartel has precluded the posaibility that a
group of its customers might join together te geek relief

that would be impractical for any of them te obtain -

alona. Again, this is an sdvantage that inures only to
Powartel. The arbitration clauge precludes class
litigation by either party, but it is difficult to
envigion a scehario in wh:.ch that would work +to
Powertel’s detriment.”

cbitration agreement was unconscionable).

Banks such as Discover have immense power over their credit

18

ee also Lozada v, Dale Baker Glgsmébil_e. Inc., 91 F. Supp. 2d 1087

Mich. 2000) (refusing to enforce an arbitration c¢lause

pntaining a. “no class action” clause on the ground that the
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card customers, Discover can effectively destroy the cardholder’s
credit standing and abillty to obtain future credit by malling
negative credit comments about the cardhélder to- the major
reporting agencies. The refusal of a cardmember to pay &n improper
fee, even if that refusal is justified, could result in making it
virtuaily imposgible for the cardholder o refinancé a home or
lease a cai. This huge leverage giées a bank like Discover an all

bowerful mechanism to enforce its rights without ever having to

. fenture into a court or meaningful arbitrat;on,proceeding; Without

the potential of some classwide relief, the cardmember has no
leverage at all. The threat of' the cardholder filiﬁg for
individual arbitration of -a $25 or §50 claim is meaningless
mompared‘to class wide multimillion dollar litigation to redresé
fhe ailéqed wrong td hundreds of thousands of cardholders.

The regquirement for a cardmember to pursuae a claim againét
Discover on an “individual” basis, in thg current context, is an
unconscionable restriétion that should not be enforced.

Mr. Shea had no market altermatives. This is not a gituation

where & consumer can simply purchase an identical product from a

credit card and apply for new credit wiﬁh'anather bank for which he
mgy or may not have been approved. This is a process that takes
time and tﬁere is no guarantee of receiving credit with egquivalent
limits and interest pates. -The mere act of applying foxr new credit_

can itself damage consumers by impacting on a congumer’'s FICA
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different source. Mr. Shea would have had to cancel his Discover
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-gcore, which then impacts the availability of credit and the rates

at which credit is offered, if it is offered at all;

Here, the California elass action 1s brought on behalf of
Discover credit cardholders who ware allegedly improperly charged
overlimit fees as a result of Discover’s cénductt By definition,
class members are consumers who are or haQe been at their gredit
limits. These are the types of consumers who cannot simpl} apply
for and obtain anothef credit card from another bank, patrticularly
at theé same credit limit and the same interest rate they have built
Lp over a period of time with.Discover. |

For the reasons stated above the plaintiff’s demand to compel

arbitration is denied and the complaint dismissed.

| Ootober 22, 2001 /ém

DATE ' ALEXANDER D. IEHRER J.S8.C.

20
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| Metuchen Prof. Bldg. . ., | OCT 2.2 2001
406 Main Street ‘ - , P . 1
Metuchen, New Jersey 08340-1833 '_ ~XANDER D. LEHRER, J.§.C.
732-548-3122
DISCOVER BANK SUPERIOR COURT OF NEW JERSEY
| MONMOUTH COUNTY
Plaintift, - LAW DIVISION
DOCKET NO. 1.-1183-01
v, :
' CIVIL ACTION
JAMES B. SHEA, ORDER DISMISSING COMPLAINT
Defendant.
This matter having ?een broughi before the Court on April 12, 2001 by Glen

Al Harris , Esq., of the firm of Ballard, Spahr, Andrews & Ingezsoll, LLP on behalf of the
Plointiff and Samue] C. Inglese, Esq., of the firm of Moss and Inglese, attorneys for the
Defendant, and papers being submitted and for good cause shown: |

o o
It is on this22ay of Oclober 2001 ORDERED that the complaint in the

above matter is herewith dismissed.

The Honorable Alexander D. Lebfer, 1.8.C.

Reply papers submitted by:

Plaintiff
Defendant
Other
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