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IN THE SUPREME COURT OF THE STATE OF XDAHO 

BLACK DIAMOND ALLIANCE. LLC., 

PlaintiffIRespondent, 

VS. 

SHERRY KIMBALL, 

DefendantIAppellant, 

* * * , ? * * * * * * * * * *  

CLERK'S RECORD ON APPEAL 

* * * * * * * * * * * * * *  

Appeal from the District Court of the 
Seventh Judicial District of the State of Idaho, 

in and for the County of Bonneville 

HONORABLE Gregory S. Anderson, District Judge. 

David A. Johnson, Esq. Kipp L. Manwaring, Esq. 
WRIGHT, WRIGHT & JOHNSON Attorney at Law 
P.O. Box 50578 P.O. Box 50271 
Idaho Falls, ID 83405-0578 Idaho Falls, ID 83405-0271 

Attorney for Appellant Attorney for Respondent 
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Date: 6/16/2008 Sever ld ic ial  District Court - Bonneville Cou 

Time: 03:27 PM ROA Report 

Page 1 of 4 Case: CV-2007-0003806 Current Judge: Gregory S. Anderson 

Black Diamond, LLC vs. Sherry Kimball, etal. 

Black Diamond, LLC vs. Sherry Kimball, John Does I-x 

Date Code 

SMlS 

NCOC 

NOAP 

MOTN 

AFFD 

RTOS 

COMP 

MOTN 

AFFD 

ORDR 

APPL 

AFFD 

PPUB 

NOAP 

NOTC 

ANSW 

NOTC 

NOTC 

User 

DOOLITTL 

DOOLITTL 

DOOLITTL 

DOOLITTL 

PHILLIPS 

PHILLIPS 

DOOLITTL 

DOOLITTL 

LMESSICK 

LMESSICK 

LMESSICK 

WILLIAMS 

WILLIAMS 

WILLIAMS 

DOOLITTL 

DOOLITTL 

PHILLIPS 

DOOLITTL 

DOOLITTL 

DOOLITTL 

LMESSICK 

LMESSICK 

WILLIAMS 

Judge 

Summons Issued (2) Gregory S. Anderson 

New Case Filed-Other Claims Gregory S. Anderson 

Plaintiff: Black Diamond, LLC Notice Of Gregory S. Anderson 
Appearance Kipp L. Manwaring 

Filing: A1 -Civil Complaint, More Than $1000 No Gregory S. Anderson 
Prior Appearance Paid by: Manwaring, Kipp L. 
(attorney for Black Diamond, LLC) Receipt 
number: 0028913 Dated: 7/6/2007 Amount: 
$88.00 (Check) For: Black Diamond, LLC 
(plaintiff) 

Motion for Order Authorizing Service By Gregory S. Anderson 
Publication 

Affidavit of Counsel Gregory S. Anderson 

Return Of Service ***NOT FOUND*** Kherry Gregory S. Anderson 
Kimball 

Amended Verified Complaint Filed Gregory S. Anderson 

Motion for Order Authorizing Service By Gregory S. Anderson 
Publication 

Affidavit of Counsel Gregory S. Anderson 

Order Authorizing Service by Publication Gregory S. Anderson 

Application for Default Judgment Gregory S. Anderson 

Affidavit of Counsel Gregory S. Anderson 

Proof Of Publication - 9/18. 9/25, 1012, 10/9/07 Gregory S. Anderson 

Filing: I IA  - Civil Answer Or Appear. More Than Gregory S. Anderson 
$1000 No Prior Appearance Paid by: Kimball, 
Sherry (defendant) Receipt number: 0046446 
Dated: 10/29/2007 Amount: $58.00 (Check) For: 
Kimball, Sherry (defendant) 

Defendant: Kimball, Sherry Notice Of Appearance Gregory S. Anderson 
David A. Johnson 

3-Day Notice of Intent Gregory S. Anderson 

Filing: I IB  - Civil Answer Or Appear. More Than Gregory S. Anderson 
$1000 With Prior Appearance Paid by: Johnson, 
David A. (attorney for Kimball, Sherry) Receipt 
number: 0048070 Dated: 11/8/2007 Amount: 
$14.00 (Check) For: Kimbail, Sherry (defendant) 

Filing: J8B -Special Motions Counterclaim With Gregory S. Anderson 
Prior Appearance Paid by: Johnson, David A. 
(attorney for Kimball, Sherry) Receipt number: 
0048070 Dated: 11/8/2007 Amount: $14.00 
(Check) For: Kimball, Sherry (defendant) 

Answer and Counterclaim Gregory S. Anderson 

Notice of Service Gregory S. Anderson 

Reply to Counterclaim Gregory S. Anderson 

Notice of Compliance Gregory S. Anderson 



Date: 6/16/2008 Seven' ~dicial District Court - Bonneville Cou 

Time: 03:27 PM ROA Report 

Page 2 of 4 Case: CV-2007-0003806 Current Judge: Gregory S. Anderson 

Black Diamond, LLC vs. Sherry Kimbali, etal. 

Black Diamond, LLC vs. Sherry Kimball, John Does I-x 

Date Code User Judge 

MOTN 

HRSC 

WILLIAMS 

LMESSICK 

Motion for Interim Payments Gregory S. Anderson 

Hearing Scheduled (Motion 01/02/2008 10:30 Gregory S.  Anderson 
AM) Motion for lnterem Payment 

Notice of Compliance Gregory S. Anderson 

Notice Of Hearing 112108 @ 10:30 a.m. Gregory S. Anderson 

Motion To Continue Hearing Gregory S. Anderson 

Motion To Shorten Time Gregory S. Anderson 

Hearing result for Motion held on 01/02/2008 Gregory S. Anderson 
10:30 AM: Hearing Vacated Motion for lnterem 
Payment 

Hearing Scheduled (Motion 02/13/2008 09:15 Gregory S. Anderson 
AM) Motion for lnterim Payment 

Notice of Hearing Motion for lnterim Payments Gregory S. Anderson 

Motion for Summary Judgment Gregory S. Anderson 

Memorandum in Support of Motion for Summary Gregory S. Anderson 
Judgment 

Affidavit of Counsel in Support of Motion for Gregory S. Anderson 
Summary Judgment 

Gregory S. Anderson 

Gregory S. Anderson 

Affidavit of Bradon K. Howell Gregory S. Anderson 

Hearing Scheduled (Motion 03/06/2008 08:15 Gregory S. Anderson 
AM) Motion for Summary Judgment 

Notice Of Hearing 3-6-08 @ 9:15 a.m. Gregory S. Anderson 

Hearing result for Motion held on 02/13/2008 Gregory S. Anderson 
09:15 AM: Hearing Held Motion for lnterim 
Payment 

Notice Of Service (Defendant's Interrogatories Gregory S. Anderson 
and Requests for Production of Documents) 

Motion to Amend Caption Gregory S. Andersori 

Affidavit of Sherry Kimball Gregory S. Anderson 

Affidavit of David A. Johnson Gregory S. Anderson 

Response to Motion and Memorandum for Gregory S. Anderson 
Summary Judgment 

Motion to Continue Hearing Gregory S. Anderson 

NOTC 

NOTH 

MOTN 

MOTN 

H RVC 

PHILLIPS 

PHILLIPS 

TAWlLLlAMS 

TAWILLIAMS 

LMESSICK 

HRSC LMESSICK 

NOTC 

MOTN 

MEMO 

LMESSICK 

DOOLITTL 

DOOLITTL 

AFFD DOOLITTL 

AFFD -. 
AFFD 

AFFD 

HRSC 

DOOLITTL 

DOOLITTL 

DOOLlnL 

LMESSICK 

NOTH 

HRHD 

DOOLITTL 

LMESSICK 

NTOS DOOLITTL 

MOTN 

AFFD 

AFFD 

RESP 

DOOLITTL 

DOOLITTL 

DOOLITTL 

DOOLITTL 

MOTN 

HRSC 

DOOLllTL 

LMESSICK Hearing Scheduled (Pretrial Conference Gregory S. Anderson 
04/30/2008 09:OO AM) 

Hearing Scheduled (Trial 05/06/2008 10:OO AM) Gregory S. Anderson HRSC 

MINE 

ORPT 

MEMO 

LMESSICK 

LMESSICK 

LMESSICK 

QUINTANA 

Minute Entry Gregory S. Anderson 

Order Setting Pretrial Conferenceltriai Gregory S. Anderson 

Memorandum of Points and Authorities on Gregory S. Anderson 
Equitable Power of Court to Require lnterim 
Payments ,. 



Date: 611612008 Seven ~dicial District Court - Bonneville Cou 

Time: 03:27 PM ROA Report 

Page 3 of 4 Case: CV-2007-0003806 Current Judge: Gregory S. Anderson 

Black Diamond, LLC vs. Sherry Kimball, etal. 

User: SHULTS 

Black Diamond, LLC vs. Sherry Kimball, John Does I-x 

Date Code User Judge 

2/21 12008 AFFD DOOLITTL Affidavit of Counsel Gregory S. Anderson 

MOTN 

BRIF 

NTOS 

AFFD 

DCHH 

MINE 

MOTN 

MOTN 

AFFD 

RESP 

MOTN 

APPL 

HRSC 

NOTC 

MOTN 

MEMO 

NOTH 

NOTH 

AFFD 

NOTC 

DOOLITTL 

DOOLITTL 

DOOLITTL 

ROBBINS 

LMESSICK 

LMESSICK 

WILLIAMS 

LMESSICK 

LMESSICK 

ANDERSEN 

ANDERSEN 

ANDERSEN 

ANDERSEN 

ANDERSEN 

LMESSICK 

LMESSICK 

LMESSICK 

LMESSICK 

DOOLITTL 

DOOLITTL 

LMESSICK 

TAWlLLlAMS 

TAWlLLlAMS 

Motion to Strike Gregory S. Anderson 

Reply Brief Filed Gregory S. Anderson 

Notice Of Service (Defendant's Black Gregory S. Anderson 
Diamond's LLC Response to Plaintiffs 
Interrogatories and Requests for production of 
Documents) 

Affidavit of David A Johnson (2) Gregory S. Anderson 

Hearing result for Motion held on 0310612008 Gregory S. Anderson 
08:15 AM: District Court Hearing Held 
Court Reporter: Karen Konvalinka 
Number of Transcript Pages for this hearing 
estimated: 100 pages 

Minute Entry Gregory S. Anderson 

Motion for Reconsideration Gregory S. Anderson 

Summary Judgment Gregory S. Anderson 

Writ of Ejection and Writ of Restitution Gregory S. Anderson 

Motion for Inspection of Premises Gregory S. Anderson 

Affidavit of Counsel in Support of Motion for Gregory S. Anderson 
lnspection of Premises and Application for 
Temporary Restraining Order 

Response in Opposition to Motion for Gregory S. Anderson 
Reconsideration 

Motion for Order Quashing and Releasing Notice Gregory S. Anderson 
of Lis Pendens 

Application for Temporary Restrainining Order (no Gregory S. Anderson 
proposed order included) 

Hearing Scheduled (Motion 04/10/2008 08:OO Gregory S. Anderson 
AM) Motion to Quash and Release Lis Pendens 
Motion for lnspection of Premises 
Application for TRO 

Notice of Withdrawal of Motion to Allow Gregory S. Anderson 
lnspection of Premises 

Motion for Costs and Fees Gregory S. Anderson 

Memorandum of Costs Gregory S. Anderson 

Notice Of Hearing 4-17-08 @ 8:15 a.m. Gregory S. Anderson 

Notice Of Hearing 4-f 7-08 @ 8.15 a.m. Gregory S. Anderson 

Affidavit of Lost Writ Gregory S. Anderson 

Filing: T - Civil Appeals To The Supreme Court Gregory S. Anderson 
($86.00 Directly to Supreme Court Plus this 
amount to the District Court) Paid by: Kimball, 
Sherry (defendant) Receipt number: 0013572 
Dated: 41312008 Amount: $15.00 (Check) For: 
Kimball, Sherry (defendant) 

Notice of Appeal ti 3 Gregory S. Anderson 



User: SHULTS Date: 6/16/2008 Seven ~dicial District Court - Bonneville Cou 

Time: 03:27 PM ROA Report 

Page 4 of 4 Case: CV-2007-0003806 Current Judge: Gregory S. Anderson 

Black Diamond, LLC vs. Sherry Kimball, etal. 

Black Diamond, LLC vs. Sherry Kimball, John Does I-x 

Date Code User Judge 

Objection To Attorney Fees and Costs Gregory S. Anderson 4/2/2008 

4\4/2008 WRIT 

TAWlLLlAMS 

LMESSICK Writ Issued -Writ of Ejectment and Writ of Gregory S. Anderson 
Restitution (Bonneville County) 

Writ Issued -Amended Writ of Ejectment and Gregory S. Anderson 
Writ of Restitution (Bonneville County) 

Notice Of Hearing 4-17-08 @ 8.15 a.m. Gregory S. Anderson 

WRIT LMESSICK 

NOTH 

MOTN 

DOOLITTL 

DOOLITTL Motion to Enforce Judgment and Alternative Gregory S. Anderson 
Motion for Bond Pending Appeal 

Notice of Appeal Gregory S. Anderson MlSC 

BNDC 

SHULTS 

SHULTS Bond Posted -Cash (Receipt 13806 Dated Gregory S. Anderson 
4/4/2008 for 100.00) 

Hearing result for Motion held on 04/17/2008 Gregory S. Anderson 
08:15 AM: District Court Hearing Held 
Court Reporter: Karen Konvalinka 
Number of Transcript Pages for this hearing 
estimated: 50 pages 

4/17/2008 DCHH LMESSICK 

STATUS 

HRVC 

HRVC 
I 

411 812008 

LMESSICK 

LMESSICK 

LMESSICK 

SHULTS 

Case Status Changed: closed pending clerk Gregory S. Anderson 
action 
Hearing result for Trial held on 05/06/2008 10:OO Gregory S. Anderson 
AM: Hearing Vacated 

Hearing result for Pretrial Conference held on Gregory S. Anderson 
0413012008 09:OO AM: Hearing Vacated 

S.C. Notice sent to Mr. Johnson. Amended Gregory S. Anderson 
Appeal to be filed within 14 days (April 30)Serving 
Reporter. 

Amended Notice of Appeal Gregory S. Anderson 4/24/2008 

5/1/2008 WRRT 

511 512008 

MCGARY 

WILLIAMS 

SHULTS 

Writ Returned Gregory S. Anderson 

S.C. Acknowledgment of Appeal & Receipt for Gregory S. Anderson 
$86.00 

DOCKET # 351 89 Gregory S. Anderson 

S.C. DUE DATE 7-3-08 Gregory S. Anderson 

Memorandum Decision Re: Motio nto strike; Gregory S. Anderson 
Motion for Reconsideration; Motion for Order 
Quashing and Releasing Notice of Lis Pendens; 
and Motion for Costs and Fees 

OrderRe: Motio nto strike; Motion for Gregory S. Anderson 
Reconsideration; Motion for Order Quashing and 
Releasing Notice of Lis Pendens; and Motion for 
Costs and Fees 

Motion to Reconsider Gregory S. Anderson 

SHULTS 

SHULTS 

LMESSICK MEMO 

I ORDR LMESSICK 

! 
6/4/2008 MOTN DOOLITTL 



CASE ASSIGNED TO 
JUDGEGREGORYS.ANDERSON 

CHARLES C. JUST, ESQ. - ISB 1779 
KIPP L. MANWARING, ESQ. - ISB 3817 
JUST LAW OFFICE 
3 8 1 Shoup Avenue 
P.O. Box 50271 
Idaho Falls, Idaho 83405 
Telephone: (208) 523-91 06 
Facsimile: (208) 523-9146 

Attorneys for Plaintiff 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT 
STATE OF IDAHO, COUNTY OF RONNEVILLE 

BLACK DIAMOND, LLC, 
Case No. CV-07- 380b 

Plaintiff, 
vs. COMPLArNT 

1 
SI-IERRY KIMBALL, an Individual. 1 Fee Category: A. 1. 
and JOI-IN DOES I-X, Fee: $88.00 

Defendants. 1 

Plaintiff, for a cause of action against Defendant, complains and alleges as follows. 

1. Black Diamond, LLC (Black) is a corporation licensed to do business in the State 

of Idaho and previously held a promissory note secured by a deed of trust on the subject real 

property described below. 

2. Sherry Kimball (I<imball) at all times relevant here were residents of Bonnevillc 

Couilty, Idaho, and previously held title and interest to the subject real property described below. 

3. Black foreclosed Kimball's title and interest in the subject real property through 

nonjudicial foreclosure of its deed of trust, culminating in issuance of a Trustee's Deed to Black 

on June 12, 2007 and recorded as Instrument No. 1266637 in the Recorder's Office for 

Boilneville County, Idaho. A copy of the Trustee's Deed is attached as Exhibit A and is 

incorporated here by reference. 

4. Black now holds paramount title to the subject real property free of Kimball's 

interest, title, claim or right. 

5. The subject real property is know11 by its common address of 2345 North 

Woodruff, Idaho Falls, Idaho and is more particularly described as follows: 

Colnplainl 
Black Diamond, LI,C v. Kimball, S. 
CV-07- 



Lot 3, Block 2, Nerv Sweden Estates, Division No. 1, to the city of 
Idaho Falls, Bonneville County, Idaho, according to the plat 
recorded March 30, 1978 as Instrument No. 573699. 

6 .  More than ten days have elapsed since conveyance and recording of the Trustee's 

Deed. 

7. In accordance with Idaho Code $ 45-1506(1 I), Black is entitled to possession of 

the real property obtained through the Coreclosure process. 

8. Kimball has continued to occupy the subject real property in derogation of 

Black's title and right to possession. 

9. ICimball has no title, interest, or right to possession of the subject real property 

and by law is a tenant at sufferance. 

10. Black has not agreed to any tenancy with Kimball and considers ICimball's 

continued occupancy a trespass. 

11. Black is entitled to a writ of ejectment removing Kimball, and any and all persons 

claiming possession or occupancy under them, together with all personal property froin the 

subject real property. 

12. Blaclc is entitled to a writ of restitution granting it full possession and occupancy 

of the subject real property. 

13. Black has retained the services of Just Law Office to prosecute this action and in 

accordance with the terins of the deed of trust and promissory note executed by Kimball, Black 

is entitled to an award of its court costs and reasonable attorney fees. In accorda.nce wit11 Idaho 

Code $§ 12- 120(3) and 12- 12 1, and applicable rules of the Idaho Rules of Civil Procedure, Black 

is entitled to an award of its court costs and reasonable attorney fees. In the event this action is 

uncontested, a reasonable attorney fee is $450.00. In the event this action is uncontested, a 

reasonable attorney fee will be in such further and greater amount as the court may determine. 

WHEREFORE, Plaintiff requests relief as follows: 

1. Judgment granting a Writ of Ejectment and directing the Sheriff of Bonneville 

County to use such force as reasonably necessary to physically remove Defendant, and any 

person claiming possession or occupancy under her, together with all personal property from the 

subject real property. 

Complaint 
B l a c ~  Diamond, I.LC v. Kimball, S 
CV-07- 



2. Judgment granting a Writ of Restitution and directing the Sheriff of Bonneville 

County to place Plaintiff in full possessio~~ and occupancy of the subject real property. 

3. An Order decreeing that any personal property left on the subject property by 

Defendant, or any persons clailning an occupancy right derivatively through Defendant, is 

deemed to be abandoned and valueless, and authorizing Plaintiff to take possession of such 

property or discard or destroy it as Plaintiff shall see fit. 

4. Judgment awarding Plaintiff its court costs and reasonable attorney fees. 

5. For such further and other relicf as the court deems just and equitable. 

Dated this 5"' day of July 2007. 

Kipp L. Manwariilg 
Attorney for Plaintiff 

Colnplaiiit 
Black Diamond, LLC v. Kimball, S 



TRUSTEE'S DEED 

JUST LAW, INC., herein called Successor Trustee under the Deed of Trust hereinafter 
patticularly described, does hereby bargain, sell and convey, without warranty to Black Diamond 
LLC, whose business address is 2345 N. Woodruff, Idaho Falls, ID 83404, all of the real 
property situated in the County of Bonneville, State of Idaho, described as follows to-wit: 

Lot 3, Block2, New Sweden Estates, Division No. 1, to the city of Idaho Falls, 
Bonneville County, Idaho, according to the plat recorded Marc11 30,1978 as 
Instrument No. 573699. 

This conveyance is made pursuant to the powers confened upon the Successor Trustee by 
the Deed of  rust between Sheriy Kimball, an uimmrried person, as Grantors, Just Law, Inc., as 
Successor Trustee, and Mortgage Electronic Registration Systems, Inc. as the Beneficiary, under 
the Deed of Trust recorded January 22,2004 as Instrument No. 1141336, in the records of 
Bonneville County, Idaho. The Beneficial interest of said Deed of Trust was subsequently 
assigned to Fremont Investment & Loan, recorded January 22,2007as Instrument No. 1250938; 
and after the fd,fillment of the conditions specified in said Deed of Trust authorizing the 
conveyance as follows: 

(a) Default occurred in the obligations for which such Deed of Trust was given as 
security and the Beneficiary made demand upon the Successor Trustee to sell said property 
pursuant to the terms of said Deed of Trust. The Notice of Default was recorded as Instrument 
No. 1250940, records of said County, Idaho, the nature of such default being set forth in said 
Notice of Default. Such default still existed at the time of sale. 

(b)After recordation of said Notice of Default, Successor Trustee gave notice of the time 
and place of the sale of said property by registered or certified mail, by personal service upon the 
occupants of said real property, or by posting in a conspicuou$ place on said premises and by 
publishing'in a newspaper of general circulation in the county in which the property is situated as 
more fully appears in affidavits recorded at least 20 days prior to the date of sale as Instrument 
Nos. 1255324,. 1255325, and 1255326, records of said County, Idaho. 

(c)The provisions, recitals and contents of the Notice of Default referred to in paragraph 
(a) and of the Affidavits referred to in paragraph(b) shall be and they are hereby incorporated 
herein and made an integral part hereof for all purposes as though set forth herein at lengtl~. 

(d) All requirements of law regarding the mailing, personal service, posting, publication 
and recording of the Notice of Default and Notice of Sale and of all other notices have been 
complied with. 

(e) Not less than 120 days elapsed between the giving of notice of sale by certified mail 
and the sale of said property. 

(9 Successor Trustee, at the tinie and place of sale fixed by said notices; at public 
auction, in one parcel, struck off to Black Diat~lond LLC, being thehighest bidder,. the property 



herein described for the sum of $1 12,500.00,subject however to all prior liens and ' . 

encumbrances. No person or corporation offered to take any part of said less than the 
wl~ololk thereof for the amount of principal, interest, advances, and costs. . . .  

In WITNESS WHEREOF, the Sticcesso_r Trustee, Just Law, Inc., has caused his name to 
be hereunto subscribed this ) fL day of r'h..ih&. ,20=. 

STATE OF IDAHO 1 
) ss. 

County of Bonneville ) 

On this 12th day of June, 2007, before me, the undersigned, a Notary Public in and for 
the State of Idaho, personally appeared Charles C. Just, known to me to be the President of the 
corporation that executed this instrument or the person who executed the instrument on behalf of 
said corporation, wl~ose name is subscribed to the within instlvment and acknowledged to me 
that such corporation executed the same as such Trustee. 

IN WITNESS WHEREOF, I have hereunto set my hand and official seal this 12th day of 
June, 2007. 

. , . .  , . 
Notary Public for \ d~3-h 0 
Residing at 'J C \ C I ? ~  E L L A  5 
Commission expires: L-\ - \ f-'\ -.,.~CI \ iy 



CHARLES C. JUST, ESQ. - ISB 1779 
KlPP L. MANWARNG, ESQ. - ISB 3817 , ..i 8.,:a \:. \ -1 

* ' ",' ,. ; : I :  .L .  
JUST LAW OFFICE 
3 8 1 Shoua Avenue . , 

P.O. ~ o x > 0 2 7 1  
Idaho Falls, Idaho 83405 
Telephone: (208) 523-9106 
Facsimile: (208) 523-9146 

Attorneys for Plaintiff 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT 
STATE OF IDAHO, COUNTY OF BONNEVILLE 

BLACIC DIAMOND, LLC, 1 
Case No. CV-07-3806 

Plaintiff, 1 
vs . 1 

1 
SHERRY KIMBALL, an Individual, 1 AMENDED VERIFIED 
and JOIm DOES I-X, COMPLAINT 

1 
Defendants. 1 

Plaintiff, for a cause of action against Defendant, complains and alleges as follows. 

1. Black Diamond, LLc (Black) is a corporation licensed to do business in the State 

of Idaho and was granted a deed of trust on the subject real property described below. 

2. Sherry Kimball (Kimball) at all times relevant here were residents of Bonneville 

County, Idaho, and previously held title and interest to the subject real property described below. 

3. Black foreclosed Kimball's title and interest in the subject real property through 

non,judicial foreclosure of its deed of trust, culminating in issuance of a Trustee's Deed to Black 

on June 12, 2007 and recorded as Instrume~lt No. 1266637 in the Recorder's Office for 

Bonneville County, Idaho. A copy of the Trustee's Deed is attached as Exhibit A and is . 

incorporated here by reference. 

4. Black now holds paramount title to the subject real property free of ICimball's 

interest, title, claim or right. 

5. The subject real property is known by its con~mon address of 2746 W. 17"' S., 

Idaho Falls, Idaho and is more particularly described as follows: 

Verified Complaint 
Black Diamond, LLC v. Kimball, S 
CV-07-3806 



Lot 3, Bloclc 2, New Sweden Estates, Division No. 1, to the city of 
Idaho Falls, Bonneville County, Idaho, according to the plat 
recorded March 30. 1978 as Instrume~lt No. 573699. 

6. More than ten days have elapsed since conveyance and recording of the Trustee's 

Deed. 

7. In accordance with Idaho Code jj 45-1506(1 I), Black is entitled to possession of 

the real property obtained through the foreclosure process. 

8. Kimball has continued to occupy the subject real property in derogation of 

Black's title and right to possession. 

9. Kimball has no title, interest, or right to possession of the subject real property 

and by law is a tenant at sufferance. 

10. Black has not agreed to any tenancy with Kimball and considers Kimball's 

continued occupancy a trespass 

11. Black is entitled to a w i t  of ejectment removing ICimball, and any and all persons 

claiming possession or occupancy under them, together with all personal property from the 

subject real properly. 

12. Black is entitled to a writ of restitution granting it full possession and occupancy 

of the subject real property. 

13. Black has retained the services of Just Law Ofice to prosecute this action and in 

accordance with the terms of the deed of trust and promissory note executed by Kimball, Black 

is entitled to an award of its court costs and reasonable attorney fees. In accordance with Idaho 

Code $5 12-120(3) and 12-121, and applicable rules of the Idaho Rules of Civil Procedure, Black 

is entitled to an award of its court costs and reasonable attorney fees. In the event this action is 

uncontested, a reasonable attorney fee is $450.00. In the event this action is uncontested, a 

reasonable attorney fee will be in such further and greater amount as the court may determine. 

WHEREFORE, Plaintiff requests relief as follows: 

1. Judgment granting a Writ of Ejectment and directing the Sheriff of Bonneville 

County to use sucli force as reasonably necessary to physically remove Defendant, and any 

person claiming possession or occupancy under her, together with all personal property fiom the 

subject real property. 

Verified Complaint 
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2. Judgment granting a Writ of Restitution and directing the Sheriff of Bonneville 

County to place Plaintiff in full possession and occupancy of the subject real property. 

3. An Order decreeing that any personal property left on the subject property by 

Defendant, or any persons claiming an occupancy right derivatively through Defendant, is 

deemed to be abandoned and valueless, and authorizing Plaintiff to take possessioli of such 

property or discard or destroy it as Plaintiff shall see fit. 

4. Judgment awarding Plaintiff its court costs and reasonable attorney fees. 

5. For such further aid other relief as the court deems - just and equitable. 

Dated this 14th day of August 

B lad~ iamond ,  LLC 

Attorney for the Plaintiffs 

Verified Complaint 
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VERIFICATION 

STATE OF IDAHO 1 
SS. 

County of Bonneville 1 

Trent Tyler, Representative for the Plaintiff, Black Diamond, LLC, being first duly 
sworn, depose and say: he is the Representative for Black Diamond, LLC and they are the 
Plaintiffs in the above action; he has read the foregoing Complaint and knows the contents 
thereof, and as to the matters and things alleged, he believes tyl$ same to be true. 

Plaintiff 

SUBSCRIBED AND SWOlbV to before me this 14th day of Augus: 2007. 

! 

[SEAL] \\\\,\1111111111, 

,\\\ o o ~ ~ 4 p / r ,  C-~'-LT> - 07 m CL 
$+$aa ,.... -...,. ..... + 

.., $ 

ci 3 
Notary Public for Ida110 

' 0 :. $ .  
2 <,O-r AR R '.'.; 5 Residing at: Idaho Falls . . - .  . .. - .  . - 

: &"@ . = My Commission Expires: 04.17.12 
- .  - .  - .  - .  \G j* E ., . PUBL ,.: 3 
3 k".. ... .' 0s .." +,$ %+ '"; .......... ',.F;;.,, 

'4 ~ T E O ?  "//II,,,~,, , , ,ll,~\\\\' 
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. . T:RUSTEE'S DEED 
. . 

JUST LAW, INC., herein called Successor Trustee under the Deed of Trust hereinafter 
paiticularly described, does hereby bargain, sell and convey, without warranty to Black Diamond 
LLC, whose business address is 2345 N. Woodruff, Idaho Falls, ID 83404, all of the real 
property situated in the County of Bonneville, State of Idaho, described as fbllows to-wit: 

Lot 3, Block 2,  New Sweden Estates, Division No. 1, to the city o f  Idaho Falls, 
Bonneville County, Idaho, according to the plat recorded March 30,1978 as 
Instrument No. 573699. 

This conveyance is made pursuant to the powers conferred upon the Successor Trustee by 
the Deed of Trust between Sherry Kimball, an unmarried person, as Grantors, Just Law, Inc., as 
Successor Trustee, and Mortgage Elecrronic Registration Systems, Inc. as the Beneficiary, under 
the Deed of Trust recorded January 22,2004 as Instrument No. 1141336, in the records of 
Bonneville County, Idaho. The Beneficial interest of said Deed of Trust was subsequently 
assigned lo Fremont Investment & Loan, recorded January 22,2007 as Instrument No. 1250938; 
and after the fulfillment of the conditions specified in said Deed of Trust authorizing the 
conveyance as follows: 

(a) Default occurred in the obligations for which such Deed of Trust was given as . . 

. security and the Beneficiary made demiind upon the Successor Trustee to sell said property . . 
pursuant to the terms of said Deed of Trust. The Notice of Default was recorded as Instrument .. 

. . 
No. 1250940, records of said County,'Idaho, the nature of such default being set forth in said 
Notice of Default. Such default still existed at the time of sale. 

(b)After recordation of said Notice of Default, Successor Trustee gave notice of the time 
and place of the sale of said property by registered or certified mail, by personal service upon the 
occupants of said real property, or by posting in a conspicuous place on said premises and by 
publishing in a newspaper of general circulation in the county in which the property is situated as 
more fully appears in affidavits recorded at least 20 days prior to the date of sale as Instrument 
Nos. 1255324,1255325, and 1255326, records of said County, Idaho. 

(c) The provisions, recitals and contents of thc Notice of Default referred to in paragraph 
(a) and of the Affidavits refcrred to in paragraph (b) shall be and they are hereby incorporated 
herein and made an integral part hereof for all purposes as though set forth herein at length. 

(d) All requirements of law regarding the mailing, personal service, posting, publication 
and recording of the Notice of Default and Notice of Sale and of all other notices have been 
complied with. 

(e) Not less than 120 days elapsed betwecn the giving of notice of sale by certified mail 
and the sale of said property. 

(f) Successor Trustee, at the time and place of sale fixed by said notices, at public 
auction, in one parcel, struck off to Black Diamond LLC, being thehighest bidder, the property 



herein described for the sum of $1 12,500.00, subject however to all prior liens and 
encumbrances. No person or corporation offered to take any part of said property less than the 
whole thereof for the anlount of principal, interest, advances, and costs. 

In WITNESS WHEREOF, the  success^ Trustee, Just Law, Inc., has caused his name to 
be hereunto subscribed this 1 :h day of ,~\.LT\-o , 2 0 3 .  

STATE OF IDAHO ) 
) ss. 

County of Bonneville ) 

. . On this 12th day of Juhe, 2007, before me, the undersigned, a Notary Public in and for . : 
the State of Idaho, personally appeared Charles C. Just, known to me to be the president ofthe 

: corporation that executed this instrumenter the person who executed the instrument on behalf of . , 

said' corporation, whose name is subscribed to the within instrument and acknowledged to me . . 
. . that such corporation executed the same as such Trustee. 

IN WITNESS WHEREOF, I have hereunto set my hand and official seal this, 12th day of 
June, 2007. 

Notary Public for \ c\(.*ZP-\ €3 
Residing at . \ c\O_l?a FCXXL 5 

,. , . , ._ Commission expires: l-3 - \ f-\ -.,-JQ \ >? 



David A. Johnson, Esq. 
Wright, Wright & Johnson PLLC 
477 Shoup Avenue, Suite 109 
P.O. Box 52251 
ldaho Falls, ID 83405-2251 
Telephone (208) 535-1000 
Facsimile (208) 523-4400 
ldaho State Bar No. 3319 

Attorney for Defendant 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 

BLACK DIAMOND, LLC, 

Plaintiff, 

VS. 

Case No: CV-07-3806 

ANSWER AND COUNTERCLAIM 

SHERRY KIMBALL, Fee Category: I.1.b.; J.8.b. 
Fee: $14.00; $14.00 

Defendant. 

Sherry Kimball (Kimball), by and through her attorney David A. Johnson, hereby 

answers Plaintiff Black Diamond, LLC's (Black) Amended Verified Complaint as follows: 

1. Each and every allegation not specifically admitted herein is denied. 

2. Denies paragraph 1. 

3. As to paragraph 2, Kimball admits that she was and is a resident of 

Bonneville County, Idaho, and that she holds title and interest to the 

subject real property. The remainder of paragraph 2 is denied 

1- ANSWER AND COUNTERCLAIM 



As to paragraph 3, Kimball admits that Exhibit A was recorded on the 

records of Bonneville County, Idaho. The remainder of paragraph 3 is 

denied, including a specific denial that Black foreclosed Kimbail's title and 

interest. 

Denies paragraph 4. 

Admits paragraph 5. 

Admits paragraph 6. Kimball does not admit the validity of the Trustee's 

Deed. 

Denies paragraph 7. 

As to paragraph 8, Kimball admits that she continued to occupy the 

subject real property. The remainder of paragraph 8 is denied. 

Denies paragraph 9. 

Admits paragraph 10 as to Black's statement of position, but denies the 

truthfulness of Black's position. 

Denies paragraph 11. 

Denies paragraph 12. 

As to paragraph 13, Kimball admits that Black has retained the services of 

Just Law Office, but denies that she should pay for such services. 

FIRST AFFIRMATIVE DEFENSE 

At the time of the foreclosure sale, Kimball was not in default. 
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SECOND AFFlRMATlVE DEFENSE 

The foreclosure sale was not conducted in conformance with Idaho Law. Black 

is not entitled to possession or any writ for the removal of Kimball from the subject real 

property. 

THIRD AFFIRMATIVE DEFENSE 

Kimball and Fremont Investment & Loan (Fremont) entered into an accord with 

the lender wherein the foreclosure sale was to be cancelled. The arrangement could 

also be construed as a novation, modification of the contract, etc., wherein Kimball 

would not be in default of the terms of the contract between Fremont and Kimball. 

FOURTH AFFlRMATlVE DEFENSE 

Black lacks standing or is not the real party in interest. 

FIFTH AFFlRMATlVE DEFENSE 

By their conduct, Black assumed the risk. 

SIXTH AFFIRMATIVE DEFENSE 

Black would be unjustly enriched were it to receive the subject real property 

without paying for the full consideration for the subject real property. 

SEVENTH AFFIRMATIVE DEFENSE 

By their conduct, individually and in conjunction with other entities/individuals, 

Black waived any claims it presently raises. 

NINTH AFFIRMATIVE DEFENSE 

Black would be unjustly enriched were it to receive the subject real property 

without paying the full consideration for the subject real property. 

3- ANSWER AND COUNTERCLAIM 
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TENTH AFFIRMATIVE DEFENSE 

Black did not purchase the subject real property in good faith. 

COUNTERCLAIM 

Kimball for a cause of action against Black, states and alleges as follows: 

1. Kimball is a resident of Bonneville County, Idaho. 

2. Kimball is the owner of real property located in Bonneville County, Idaho, 

located at 2746 W. 17th South, ldaho Falls, Idaho, (hereinafter referred to 

as "the Subject Property") whose legal description is: 

Lot 3, Block 2, New Sweden Estates, Division No. I, to the 
city of ldaho Falls, Bonneville County, ldaho according to the 
plat recorded March 30, 1978 

3. Kimball purchased the Subject Property with borrowed funds, secured by 

the Subject Property. 

4. Fremont acquired the interest from the previous creditor for the Deed of 

Trust and Deed of Trust Note on or about January 22, 2007 

5. Just Law Office, acting on behalf of Fremont, processed a Notice of 

Trustee's Sale, on or about January 22, 2007, setting the date of sale for 

May 29, 2007. 

6. Thereafter, Kimball contacted Fremont because of incorrect accounting on 

the part of Fremont or its predecessor in interest, wherein certain 

payments were credited to Kimball's account. 
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7. On May 29,2007, arrangements were made between Fremont and 

Kimball, wherein in exchange for a payment of $3,000.00 and a promise to 

pay the balance on or before June 18, 2007, Fremont would: 

a. Cancel the Trustee's sale. 

b. Notify the Trustee to make sure the sale was cancelled. 

c. Take no further action until at least June 18, 2007. 

8. As agreed, Kimball paid Fremont $3,000.00 on May 29, 2007, and 

Fremont accepted the payment. 

9. The Trustee's sale scheduled for May 29, 2007 was cancelled. 

10. Without any notice to Kimball, the Subject Property was sold to Black by 

the Trustee, either by sale or otherwise, sometime on or before June 14, 

2007. Kimball was not aware of any date or time for any sale other than 

the May 29, 2007 sale, which was vacated. 

1 I .  On June 14,2007, a Trustee's Deed was issued by Just Law Office, 

acting as Trustee to Black . 

12. On June 20, 2007, Fremont returned to Kimball a check for $3,000.00, a 

true and correct copy of which is attached hereto as Exhibit A. 

FIRST CAUSE OF ACTION 

Quiet Title 

13. Kimball incorporates by reference paragraphs 1-12 as stated above. 

14. At the time of the Trustee's sale and issuance of the Trustee's Deed to 

Black, Kimball was not in default of the Deed of Trust and Deed of Trust 

Note (Note). 
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15. At the time of the Trustee's sale and issuance of the Trustee's Deed to 

Black, Kimball and Fremont had entered into an accord, novation, and/or 

other modification of the contract and no sale should have been 

conducted nor should the Trustee's Deed have been issued. 

16. The Trustees sale was not conducted in conformance with ldaho law, 

including not following the requirements of Title 45, Chapter 15 of the 

ldaho Code and pursuant to the due process requirements as contained in 

the U.S. Constitution and the Constitution of the State of ldaho. 

17. Kimball is entitled to be have the Trustee's Deed (Instrument number 

1266637) declared invalid, null, and void 

18. Kimball is entitled to be declared the rightful owner of the Subject 

Property, subject to the Note 

SECOND CAUSE OF ACTION 

Uniust Enrichment 

19. Kimball incorporates by reference paragraphs 1-18 as stated above 

20. Black would be unjustly enriched, should they retain the Subject Property 

without further compensation to Kimball. 

21. Under the totality of the circumstances, it would be inequitable for Black to 

retain the benefit of the Subject Property without reasonable 

compensation or payment to Kimball. 

REQUEST FOR ATTORNEY FEES 

Attorneys fees of are requested, pursuant to ldaho Code §§ 12-120 and 121 
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DEMAND FOR JURY TRIAL 

Kimball demands a trial by jury on all matters of law and fact. 

WHEREFORE, Kimball prays for judgment as follows: 

I Black's Complaint be dismissed and it take nothing thereby. 

2. The Court decree that Black has no interest in the Subject Property. 

3. For an award of attorney fees and costs. 

4. For any other and further relief the Court deems just and equitable. 

DATED: November 7, 2007. 

@/P /--'-----" 

WRIGHT, WRIGHT & JOHNSON, PLLC 
David A. Johnson, Esq. 

CERTIFICATE OF SERVICE 

I hereby certify that I am a duly licensed attorney in the State of ldaho, with my 

office in ldaho Falls, Idaho, and that on November 7, 2007, 1 served a true and correct 

copy of the foregoing document, on the person or persons listed below by first class 

mail, with the correct postage thereon, or by causing the same to be delivered by the 

following method: 

Name and Address 

Kipp L. Manwaring 
381 Shoup Avenue 
P.O. Box 50271 
ldaho Falls, ldaho 83405 

Method of Service 
Mail 

7- ANSWER AND COUNTERCLAIM 





CI-IARLES C. JUST, ESQ. - ISB 1779 
KIPP L. MANWARING, ESQ. - ISB 3817 
JUST LAW OFFICE 
3 8 1 Shoup Avenue 
P.O. Box 50271 
Idaho Falls, Idaho 83405 
Telephone: (208) 523-9106 
Facsimile: (208) 523-9146 

Attorneys for Plaintiff 

IN THE DISTRICT COURT OF THE SEVENTI-I JUDICIAL DISTRICT 
STATE OF IDAISO, COUNTY OF RONNEVILLE 

BLACK DIAMOND, LLC, 1 
1 Case No. CV-07-3806 

Plaintiff, 
VS. 1 

SHERRY KIMBALL, an Individual, 
1 

NOTICE OF SERVICE 
and JOHN DOES I-X, 1 

1 
Defendants. 

1 

I HEREBY CERTIFY that on the 14th day of November 2007, I served PLAINTIFF'S 
FIRST SET OF INTERROGATORIES, REQUEST FOR PRODUCTION OF 
DOCUMENTS AND REQUEST FOR ADMISSIONS to the following in inanner and n~etllod 
described: 

David A. Johnson 
WRIGI-IT, WRIGHT & JOEINSON 
477 Shoup Avenue, Suite 109 
PO Box 5225 1 
Idaho Falls, Idaho 83405-2251 
MAILED 

Kipp L. Manw 
Attorney for Plaintiff 

Notice of Service - First Set Of Interrogatories 1 
Black Diamond, LLC v. Kimball, S. 
CV-07-3806 2 4 



CHARLES C. JUST, ESQ. - ISB 1779 
ICIPP L. MANWARING, ESQ. - 1SB 3817 
JUST LAW OFFICE 
38 1 Shoup Avenue 
P.O. Box 50271 
Idaho Falls, Idaho 83405 
Telephone: (208) 523-9106 
Facsimile: (208) 523-9146 

Attorneys for Plaintiff 

IN TIiE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT 
STATE OF IDAHO, COUNTY OF BONNEVILLE 

RLACIC DIAMOND, LLX, 1 
1 Case No. CV-07-3806 

Plaintiff, 1 
VS. 1 

SHERRY KIMBALL, an Individual, REPLY TO COUNTERCLAIM 
and JOHN DOES I-X, 1 

1 
Defendants. 1 
2 

Black Diamond, LLC, replies to Sherry I<imball's counterclaim as follows. 

1. All allegations not specifically admitted are deemed denied 

2. Paragraph 1 is admitted. 

3. Paragraphs 2, 1 1, 16, 17, 18,20, and 21 are denied. 

4. Black Diamond, LLC, is without sufficient knowledge and information to admit 

or deny the allegations of paragraphs 3, 4, 5, 6, 7, 8, 9, 10, 12, 14, and 15, and therefore the 

allegations in said paragraphs are denied. 

5. Paragraphs 13 and 19 are precatory statements and require no response. 

Affirmative Defenses 

1. Waiver. 

2. Estoppel and quasi-estoppel. 

3. Failure to join Fremont Investment & Loan as an indispensable party. 

4. Breach of contract by Kimball. 

5. Failure of accord. 

6. Kirnball is a trespasser and has no right to possession. 

Reply To Counlerclaim I 
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7. Kimball's claims should have been brought against Fremont Illvestment & Loan 

and are solely claims for damages where she has no title rights to possession. 

8. Black is a bona fide purchaser for value. 

Dated this 14th day ofNovember 2007. 

Attorney for Plaintiff 

CERTIFICATE OF MAILING 

I HEREBY CERTIFY that on the 13th day of November 2007, a true and correct copy of 
the foregoing document was served upon the person or persons named below, in the manner 
indicated. 

DOCUMENT SERVED: REPLY TO COUNTERCLAIM 

PARTIES SERVED: 

Reply To Counterclailn 
Black Diaiilond, LLC v. Kilnbail, S 
CV-07-3806 

David A. Johnson 
WRIGHT, WRIGHT & JOHNSON 
477 Shoup Avenue, Suite 109 
PO Box 5225 1 
Idaho Falls, Idaho 83405-2251 
MAILED 

A\~Pig*\&2+ 
Alicia ~amber t /  
Legal Assistan V 



CHARLES C. JUST, ESQ. - ISB 1779 
KIPP L. MANWARING, ESQ. - 1SB 3817 
JUST LAW OFFICE 
38 1 Shoup Avenue 
P.O. Box 50271 
Sddio Falls, Idaho 83405 
Telephone: (208) 523-9106 
Facsiniile: (208) 523-9146 

Attorneys for Plaintiff 

IN THE DlSTRICT COURT OF THE SEVENTH JUDIClAL DISTRICT 
STATE OF IDAHO, COUNTY OF BONNEVlLLE 

BLACK DIAMOND, LLC, 1 
1 Case No. CV-07-3806 

Plaintiff, 1 
VS. 

1 
SHERRY KIMBALL, an Individual, MOTION FOR SUMMARY 
and JOHN DOES I-X, 1 JUDGMENT 

Defendants. 

In accordance with I.R.C.P. 56, Plaintiff, Black Diamond, LLC, moves the court for its 

order granting suninlary judgment on all issues raised in the co~iiplainl and co~~nterclaim. 

Defendant, Sherry Kilnball, contests tlie pending e,jectment, asserting various defenses regarding 

the noiijudicial foreclosure. ICimball also filed a counterclaim alleging the trustee's sale was 

invalid and claiming unjust enrichnient. 

This motion is based upon tlie pleadings of record and tlie Affidavit of Counsel, Affidavit 

of Bradon K. Howell, Affidavit of First American Title Company, and Affidavit of Fremont 

Investment & Loan filed in support. 

Oral argunient is requested. 

Dated this 16th day of January 2008. 

Motion for Summary Judgment 
Case No. CV-07-3806 
Black Diamond v. Kiniball. S. 

Kipp L. Manwaring 
Attorney for Plaintiff 

&?'.A ?*a ;J $,t,,:b >:: 's$- ,:; &jB&$& kdiiik 



CERTIFICATE OF MAILING 

I I-IEIUZBY CERTIFY that on the 16th day of January 2008, a true and correct copy of 
the foregoing document was served upon the person or persons named below, in the inaiu~er 
indicated. 

DOCUMENT SERVED: MOTION FOR SUMMARY JUDGMENT 

PARTIES SERVED: 

Motion for Summary Judg~iient 
Case No. CV-07-3806 
Black Diamond v. Kimball. S. 

David A. Jolu~son 
WRIGHT, WRlGIfT & JOHNSON 
477 Shoup Avenue, Suite 109 
PO Box 52251 
Idaho Falis, Idaho 83405-225 1 
MAILED 

Legal Assistant 



CHARLES C. JUST, ESQ. - ISB 1779 
ICIPP L. MANWARING, ESQ. - ISB 3817 
JUST LAW OFFICE 
38 1 Shoup Avenue 
P.O. Box 50271 
Idaho Falls, Idaho 83405 
Telephone: (208) 523-9106 
Facsimile: (208) 523-9146 

Attorneys for Plaintiff 

IN THE DlSTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT 
STATE OF IDAHO, COUNTY OF BONNEVILLE 

BLACK DIAMOND, LLC, 

Plaintiff, 

vs. 

SHERRY ICIMBALL, et al. 

Defendants. 

1 Case No. CV-07-3806 
1 
1 
1 

1 MEMORANDUM IN SUPPORT 
1 OF MOTION FOR SUMMARY 
1 JUDGMENT 
1 

Sherry i<imball defaulted by failing to pay her promissory note. Fremont initiated 

nonjndiciai foreclosure of the deed of trust. Kimbali attempted but failed to reach a 

forbearance agreement with Fremont prior to the trustee's sale. To facilitate Kimball's 

attempt a t  forbearance, the trustee postponed the sale in accordance with statute. At the 

date and time of the postponed trustee's sale, Black Diamond purchased the real property 

and later was given a trustee's deed. Black Diamond was a bona fide purchaser for value 

and is entitted as owner to possession to the real property. 

The issues are: Was the trustee's sale invalid where Kilnball unilaterally delivered 

$3,000 to Fremont without a written forbearance agreement?; Was the rescheduled trustee's sale 

invalid for lack of notice? Does Kimball's second cause of action state a claim for relief?; and, 

Is Black Diarnond entitled to possession of the real property? 

Memorandum In Support Ol'Motion 
For Summary Judgment 
CV-07-3806 
Black Lliarnond vs Sherry Kilnball 



FACTS 

Pertinent facts are drawn from the affidavit of Bradon K. I-Iowell, the affidavit of First 

American Title Company, the affidavit of Fremont Investnlent & Loan, the affidavit of counsel, 

and pleadings of record. 

Sherry ICimball in collsideratioll of a loan from Fremont Investment & Loan, executed a 

promissory note in favor of Fremont in the amount of $104,800. The promissoly note was 

secured by a deed of trust on the subject real property. 

Kiiuball defaulted on the note by failing to nlake all required payments. Kimball's 

default has never been cured. In accordance with paragraphs 9 and 19 of the deed of trust, 

Fremont declared I<imball's loan accelerated and sought foreclosure. 

Notice of default was properly recorded in Bonneville County, Idaho. Notice of the 

trustee's sale scheduled for May 29, 2007 was delivered to Kimball by certified mail but the 

letter was returned unclaimed. Notice of the trustee's sale was further given to Kilnball by 

publication in the Post Register and by posting upon the front door of the residence situated on 

the subject real property. Kilnball adnlits in her pleadings that she had notice of the trustee's sale 

scheduled for May 29,2007. 

On May 29, 2007 Fremont directed the trustee to postpone the sale pending a possible 

forbearance and reinstatement of ICimball's loan. In accordance with statutory requirements, the 

trustee publicly announced at the time of the sale on May 29, 2007 that the sale was postponed 

until June 12, 2007 at 11 :00 a.m. 

No forbearance or reinstatement was ever reached between Fremont and Kimball. In 

order to qualify for forbearance and reinstatement, I<iinball had to meet all requirements set forth 

in paragraph 19 of the deed of trust. I<imball did not meet those requirements. Moreover, no 

written forbearance agreement was prepared and executed by Fremont and Kimball. 

On June 12; 2007 the rescheduled trustee's sale was held. Black Diamond entered the 

highest bid. On June 14, 2007 a trustee's deed was issued and recorded conveying fee simple 

title to the subject real property to Black Diamond. 

Black Diamond brought this action to eject Kimball from the real property. Kimball has 

counterclaimed alleging the trustee's sale was invalid due to a claimed forbearance agreement 

Memorandum In Support Of'Motion 
i'or Su~i i~nary Judgment 
CV-07-3806 
Black Diamond vs Shcriy Kimball 



and or lack of notice of the rescheduled sale. Kilnball further alleges unjust enrichment would 

result if Blaclc Diamond was given possession of its real property purchased at the trustee's sale. 

STANDARD 

"Summary judg~nent is appropriate only when the pleadings, depositions, affidavits and 

adinissions on file show that there is no genuine issue of material fact and the moving party is 

elltitled to judgment as a matter of law. I.R.C.P. 56(c)." Zollinger v. Carrol, 137 Idaho 397, 399. 

When reviewing a motion for summary judgment the trial court applies the following 

standard: 

Summary judgment is appropriate if the pleadings, affidavits, and 
discovery documents on file with the court, read in the light most 
favorable to the noniuoving party, demonstrate no material issue of 
fact such that the moving party is entitled to a judgment as a matter 
of law. The burden of proving the absence of material facts is 
upon the moving party. The adverse party, however, "may not rest 
upon the mere allegations or denials of his pleadings, but his 
response, by affidavits or as otherwise provided in this rule, must 
set forth specific facts showing that there is a genuine issue for 
trial " In o t h e m s ,  the lnoving party is entim-jUdgment 
when the nollrnoviilg party fails to make a showing sufficient to 
establish the existence of an element essential to that party's case 
on which that party will bear the burden of proof at trial. 

Baxter v. Cranex 135 Idaho 166, 170, 16 P.3d 263, 266 (2000) (citations omitted). Morevoer, - 

the court should "liberally construe the record in hvor of the party opposing the motion for 

summary judgment, drawing all reasonable inferences and conclusions supported by the record 

in favor of that party." Walker v. I-Iollinger, 132 Idaho 172, 175,968 P.2d 661, 664 (1998). 

ARGUMENT 

Forbearance Agreement 

Under the first cause of action in her cou~terclaim, ICimball seeks quiet title to the subject 

property alleging first that the trustee's sale on June 12, 2007 was invalid because on that date 

ICimball's account with Fremoilt was purportedly not in default. It is essential to note that 

ICimball has not raised a clailn against Fremont; rather, she has only posed a challenge to the 

validity of the trustee's sale while claiining a right to title and possession. 
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Rule 12(b)(6), I.R.C.F., permits dismissal of a claim where "it appears beyond doubt that 

the plaintiff can prove no set of facts in support of his claim that would entitle him to relief." 

Gardner 1). Hollifield, 96 Ida110 609, 611, 533 P.2d 730, 732 (1975). When considering the 

application of Rule 12(b)(6), all reasonable inferences are drawn froin the evidence in favor of 

the non-moving party. Young v. City of Ketchurn, 137 Idaho 102, 104, 44 P.3d 1157, 1159 

(2002). Wl~ere a claim does not reach the merits of an opposing claim, judgment sl~ould be 

granted on the opposing claim. Goodiizan v. Lolhrop, -Idaho , P.3d- (Idaho Sup. Ct. 

2007, Opinion No. , January 4,2007). 

Forbearance of a contract right or modifications to a coi~hact requires that the parties 

have a common and distinct understanding or mutual meeting of the minds, which may be 

express or implied. Internzountnin Forest Managenzenl, IIZC. v. Louisiana Pacific Corp., 136 

Idaho 233, 237, 31 P.3d 921, 925 (2001). Although formation of a contract is generally a 

question of fact for the trier of fact to resolve," in a dispute over contract forn~ation it is 

inc~mlbent upon the proponent to prove a distinct and common understanding between the 

parties." Inland Title Co. v. Conzstock, 116 Idaho 701, 702,779 P.2d 15, 16 (1989). In addition, 

when dealing with interests affecting real property or contracts requiring perhrn~ance exceeding 

one-year, the agreement must be reduced to writing in accordance with the statute of frauds. I.C. 

5 9-503; see also Hofizan v. SVCo., Inc., 102 Idaho 187,190,628 P.2d 218,221 (1981). 

Fremont denies any agreement of forbearance and reinstatement was reached with 

Ki~liball. Kimball's evidence amounts to an allegation of telephone conversations together with 

her unilateral delivery of $3,000 to Fremont. Kimball's evidence fails to show a prima facie case 

for formation of a Forbearance agreement. Moreover, ICimball's evidence proves the terms of 

forbearance and reinstatement required under the deed of trust were not satisfied. Furthermore, 

Kinlball has no writing proving the existence of a forbearance agreement or reinstatement 

agreement. 

Accordingly, Kirnball's claim under her first cause of action in her counterclain~ alleging 

the trustee's sale on June 12, 2007 was invalid due to her account having been reinstated cannot 

be sustained and must be dismissed. 

Black Diamond is entitled to sunmary judgment dismissing that pol-tion of Kimball's 

first cause of action. 
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Notice of Trustee's Sale 

The second prong of I<iinball's first cause of action is a1 allegation that she did not have 

notice of the rescheduled trustee's sale set for June 12, 2007. There is no dispute of fact that 

ICimball had notice of the trustee's sale scheduled for May 29,2007. 

Idal~o's statutory scheme for nonjudicial foreclosures addresses the notice issue raised by 

Kimball. The issue raises a question of law. 

Under Idaho Code $ 45-1506(8), upoil direction of the beneficiary of a deed of trust, the 

trustee may postpone the trustee's sale for a period not exceeding 30 days. Notice of the 

postponed sale is given at the time and on the date for the original trustee's sale. In fact, 

consecutive postponements of the trustee's sale are permissible. Other than the public 

announcement made at the time and date of the initial trustee's sale, no other notice is required. 

On May 29, 2007 at 11:OO a.m. at the ofice of First American "Title Company at 2004 

Jeilnie Lee Drive, Idaho Falls, Idaho the trustee postponed the scheduled sale by publicly 

annouilcing at the time and place originally fixed for the sale the postponement to June 12, 2007 

at 11 :00 a.m. Through that announcen~ent, the trustee complied will the notice requirements for 

postponing a sale. In short, there is not a procedural due process issue in this action. 

As a matter of law, Black Diamond is entitled to summary judgme~lt on that poition of 

l<imball's first cause of action asserting lack of notice. 

Uizjust Enrickmerzt 

I11 her second cause of action, Kimball alleges Black Diamond would be unjustly 

enriched if it were allowed possession of the real property it purchased for value at the trustee's 

sale. Kimball's cause of action fails to state a claim for relief. 

''In order to establish the prima facie case for unjust enrichment, the plaintiff must show 

that there was: (1) a benefit conferred upon the defendant by the plaintifc (2) al~preciatiotl by the 

defendant of such benefit; and (3) acceptance of the benefit under circumstances that would be 

inequitable for the defendant to retain the benefit without payment to the plaintiff of the value 

thereof." A b e r d e e n - @ r i n d  Canal Co. v. Peiper, 133 Idaho 82,88,982 P.2d 917,923 (1999) 

(citing Curtis v. Becker, 130 Idaho 378, 382,941 P.2d 350, 354 (Ct.App.1997)). 
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The doctrine of quantu~l meruit permits recovery, on the basis of an implied promise to 

pay, of the reasonable value of the services rendered or the materials provided. Great Plains 

Equip., Inc. v. Northivest Pipeline Corp., 132 Idaho 754, 767, 979 P.2d 627, 640 (1999) (citing 

Peavey v. Pellandini, 97 fdaho 655, 551 P.2d 61 0 (1 976)). 

Unjust enrichment is a11 equitable claim and will not be considered when an adequate 

legal remedy is available. Iron Eagle Development, L.L.C. v. Quality Design Systenzs, Inc., 138 

Idaho 487, 492, 65 11.3d 509, 514 (2003). Because quantum meruit is a species of implied 

contract, such recovery will not normally lie where there is an express contract governing the 

relationship of the parties. Cj.' Wolford ~i Tankersley, 107 Idaho 1062,695 P.2d 1201 (1984). 

Obviously, Kimball cannot present a prima facie case for unjust enrichment. She did not 

confer a benefit upon Black Diamond; instead, Black Diamond purchased the real property for 

value at a public trustee's sale. Blaclc Diamond did not retain a valuable benefit bestowed by 

Kimball. Kimball's default led to foreclosure of the deed of trust. By its very nature, foreclosure 

extinguishes Kimnball's interests in and title to the subject real properly. A purchaser for value at 

a trustee's sale does not receive a benefit given by the defaulted and foreclosed debtor. Nor are 

there any facts suggesting an implied or express contract existed between Black Diamond and 

Kimball. If Kin~ball believes she was damaged because of wrongfi~l foreclosure, her legal 

remedy is to bring an action against Fremont; the equitable remedy of unjust enrichment has no 

application here. 

Black Dianlond is entitled to summary judgment dismissing Kimball's second cause of 

action 

Black Diamond's Rigltt to Possession 

Based upon the evidence be:fore the court, Kimball defaulted in the payment of her 

pro~llissory note. Upon default, Freliloilt followed Idaho's statutory scheme for nonjudicial 

foreclosure. Black Diamond's bid at the trustee's sale was the highest bid. The trustee recorded 

its trustee's deed conveying title to the real property to Black Diamond. 

Idaho Code jj 45- 1508 states: 

A sale ~nade by a trustee under this act shall foreclose and terminate all interest in 
the property covered by the trust deed o f  all persons to whonz notice is given 
~ulder section 45-1506, Idaho Code, and of any other person claimiilg by, tluough 
or under such persons and such persons shall have no right to redeem the property 
from the purchaser at the trustee's sale. (Emphasis added). 
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A bona fide purchaser is one who takes real property by paying valuable consideration 

and in good faith. I.C. $3  55-606, 55-812. "The theory behiild the rule is to protect innocent 

purchasers and to allow thein to obtain and convey unsullied interests." Sun P'aZley Land and 

Minerals, Inc. v. Burl, 123 Idaho 862,853 P.2d 607 (Ct. App. 1993). 

Black Diamond paid $1 12,500 at the foreclosure sale. Black Diamond was a good faith 

purchaser at the foreclosure sale. Blaclc Diamond's knowledge that Kimball was the owner of 

the foreclosed property did not prevent Black Diamond ftom being a bona fide purchaser. 

Jahnke v. Mesa Equipnzent, inc., 128 Idaho 562,916 P.2d 1287 (Ct. App. 1996). 

Black Diamond is the titled owner &the subject real property. Black Diamond is entitled 

to possession of its real property. For several months Kilnball has lived on the real property rent 

fiee, without any cost, all to the disadvantage of Black Diamond. 

CONCLUSION 

Accordingly, Black Diamond is entitled to summary judgnient granting judglnent of 

ejectment of Kimball and her personal property and restoring Black Dianlond to possessio~i of 

the real property. 

Dated this 16th day of January, 2008. 

e n  

< 

Attorney for Plaintiff 
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CERTIFICATE OF MAILING 

I HEREBY CERTIFY that on the 16th day of January, 2008, a true and correct copy of 
the foregoing document was served up011 the perso11 or persons named below, in the nlallner 
indicated. 

DOCUMENT SERVED: MEMORANDUM IN SUPPORT OF 
MOTION FOR SUMMARY JUDGMENT 

PARTIES SERVED: Ilavid A. Johnson 
WRIGHT, WRIGHT, &JOHNSON 
477 Shoup Avenue, Suite 109 
PO Box 52251 
Idaho Falls, Idaho 83405-2251 

hkiw bmk~ 
Alicia Lambert 
Legal Assistant 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 

BLACIC DIAMOND, LLC, 1 
1 

Plaintiff, 1 Case No. CV-2007-3806 
VS. 1 

1 MINUTE ENTRY 
SHERRY IUMBALL, an individual, 1 
and JOEIN DOES I-X, 1 

Defendants. 1 
1 

February 13,2008, at 9:15 A.M., plaintiffs motion for interim payments came on for 

hearing before the Hoilorable Gregory S. Anderson, District Judge, sitting in ope11 court at Idaho 

Falls, Idaho. 

Ms. Karen Konvaliilka, Court Reporter, and Ms. Lettie Messick, Deputy Court Clerk, 

were present. 

Mr. Kipp Manwaring appeared on behalf of the plaintiff Mr. David Johnson appeared on 

behalf of the defendant. 

Mr. Manwaring preseilted argument in support dplaiiltiff s motion for interim payment. Mr 

Johnson argued in opposition to plailltiffs motion. Mr. Manwaring presented additional argument 

supporting plaintiffs motion. 

The Court took the matter under adviseme~~t. The Court will allow counsel to submit 

supplemental briefs no later than Wednesday, February 2,2008. 

The Court scl~eduled a court triaI for lO:00 a.m., May 6,2008. A pre-trial conference was 

scheduled for 9:00 a.m., April 30, 2008 

MINUTE ENTRY - I 



Court was thus adjourned. 

c: Kipp Manwariilg 
David Johnson 

MINUTE ENTRY - 2 

. c L d - + @ -  
GREGORY S. ANDERSON 
District Judge 
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STATE OF IDAHO, IN AND FOR THE COUNTY OP'BONNEVILLE 

BLACK DIAMOND, LLC, 
1 

Plaintiffs, 1 Case No. CV-2007-3806 
1 

VS. ORDER SETTING TRIAL AND 
1 PRETRIAL CONFERENCE 

SHERR ICIMBALL, an individual, 
and JOHN DOES I-X, 

1 
Defendants. 1 

Pursuant to Rule 16 of the Idaho Rules of Civil Procedure, the following pre-trial 

schedule shall govern all proceedings in this case: 

I. IT IS HEREBY ORDERED': 

1. A pre-trial conference shall be held at 9:00 A.M., on April 30,2008. 

2. Court trial shall colnmence at 10:OO A.M., on May 6, 2008. 

3. No later than ninety (YO) days before the date set for trial, counsel shall disclose 

the names, addresses, and telephone numbers of expert witnesses that may be 

called to testify at trial. 

4. All discovery shall be completed seventy (70) days prior to triaL2 

5. All Motions for Sulninary Judgment must be filed sixty (60) days prior to trial in 

co~lformance with Rule 56(a), I.R.C.P. 

6. All Motions for Summary Judgment must be heard at least twenty-eight (28) days 

prior to trial. 

'The disclosure cut-off date, discovery coi~ipletiou date and motion dates are for the benefit of the Cou~t  in 
managing this case. They will be ellforced at the Cou~t's discretion. The disclosure date should not be relied on by 
the parties for discovery purposes. The disclosure, discovery and motion dates will not be modified by the Court 
without a hearing and assurance from the paities lhat the 111odificatioil will not necessitate continuance of the trial. 

Discovery requests must be served so that ti~nely responses will be due prior to the discovery cutoff date. 
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11. IT IS FURTHER ORDERED that each attorney shall, no later than fourteen (14) 

days before trial: 

1. Submit a list of nanles to the court of persons who may be called to testify. 

2. Submit a descriptive list of all exhibits proposed to be offered into evidence to the 

court i~ldicating which exhibits counsel have agreed will be received in evidence 

without objection and those to which objections will be made, including the basis 

upon which each objection will be made. 

3. Submit a brief to the court citing legal authorities upon which the party relies as to 

each issue of law to be litigated. 

4. If this is a jury trial, coulzsel shall submit proposed jury iristructions to all parties 

to the action and the court. All requested instructions sublnitted to the court shall 

be in duplicate form as set out in Idaho Rule of Civil Procedure 51(a)(I). 

5. Submit that counsel have in good faith tried to settle this action. 

6 .  State whether liability is disputed. 

111. IT IS FURTHER ORDERED that each attorney shall no later than seven (7) days 

before trial: 

1. Submit any objections to the jury instructions requested by an opponent specifying 

the instruction and the grounds for the objection. 

2. Deposit with the clerk of the court all exhibits to be introduced, except those for 

impeaclmlent. The clerlc shall Inark plaintiffs exhibits in numerical sequence as 

requested by plaintiff and shall tnark all defendant's exhibits in alphabetical 

sequence as requested by defendant. 

3. A duplicate set of all exhibits to be introduced, except those for impeachment, 

shall be placed in binders, indexed, and deposited with the clerk of the court. 

IV. IT IS FURTHER ORDERED that: 

1. Any exhibits or witnesses discovered after the last required disclosure shall 

immediately be disclosed to the court and opposing counsel by filing and service 

stating the date upon which the same was discovered. 

2. No exhibits shall be ad~uitted into evidence at trial other than those disclosed, 
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listed and submitted to the clerk of the court in accordance with this order, except 

when offered for i~npeachment purposes or unless they were discovered after the 

last required disclosure. 

3. This order shall control the course of this action unless modified for good cause 

shown to prevent manifest injustice. 

4. The court may impose appropriate sanctions for violation of this order. 

DATED this 5 ''l day of February, 2008. 

9L+$-q ,h &d&- 
GREGORY S. ANDERSON 
District Judge 
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CERTIFICATE OF SERVICE 

I hereby certify that on this day ofFebruary, 2008,I did send a true and correct 
copy of tile aforementioned Order upon the parties listed below by mailing, with the correct 
postage thereon, or by causing the same to be hand delivered. 

Icipp Manwaring 
MANWARING LAW OFFICE 
381 Shoup Avenue, Ste. 210 
Idaho Falls, ID 83402 

David Jolmson 
WRIGHT WRIGHT & JOHNSON 
Courthouse Box 
Idaho Falls, Idaho 

RONALD LONGMORE 
Clerlc of the District Court 
Bonneville Cou~ltv. Idaho 
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CHARLES C. JUST, ESQ. - ISB 1779 
ICIPP L. MANWARING, ESQ. - ISB 3817 
JUST LAW OFFICE 
38 1 Shoup Avenue 
P.O. Box 50271 
Idaho Falls, Idaho 83405 
Telephone: (208) 523-9106 
Facsimile: (208) 523-9146 

Attorneys for Plaintiff 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTKlCT 
STATE OF IDAHO, COUNTY OF BONNEVILLE 

BLACK DIAMOND, LLC, 1 
1 Case No. CV-07-3806 

Plaintiff, 1 
vs. 

SHERRY KIMBALL, at1 Individual, 1 MOTION TO AMEND 
and JOHN DOES I-X, 1 CAPTION 

Defendants. 

As discussed in open court on February 13,2008 the parties agreed to change the capti011 

in this action to reflect the change to Plaintiff's full name from Blaclc Diamond, LLC, to Black 

Diamond Alliance, LLC, an Idaho limited liability company. 

No hearing is required based upon the discussion and agreement in court. A proposed 

order is attached. 

Dated this 13th day of February 2008. 

Attorney for Plaintiff 

Motion Arncnd Caption 
Casc No. CV-07-3806 
Black l>iamoiid v Kimball, S 



CERTIFICATE OF MAILING 

I HEREBY CERTIFY that on the 13th day of February 2008, a true and correct copy of 
the foregoing document was served upon the person or persons nanied below, in the manner 
indicated. 

DOCUMENT SERVED: MOTION TO AMEND CAPTION 

PARTIES SERVED: 

Motion Amend Caption 
1 Case No CV-07-3806 
I Black Diamond v Kimball, S 

David A. Johnson 
WRIGI-IT, WRIGI-IT & JOHNSON 
477 Shoup Avenue, Suite 109 
PO Box 52251 
Idalio Falls, Idaho 83405-2251 
MAILED 

Rebecca Manwariiig D 

Legal Assistant 



David A. Johnson, Esq. 
Wright, Wright & Johnson PLLC 
477 Shoup Avenue, Suite 109 
P.O. Box 52251 
ldaho Falls, ID 83405-2251 
Telephone (208) 535-1 000 
Facsimile (208) 523-4400 
ldaho State Bar No. 3319 

Attorney for Defendant 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 

BLACK DIAMOND, LLC, 

Plaintiff, 

VS . 
SHERRY KIMBALL, eta!. 

Defendant. 

Case No: CV-07-3806 

RESPONSE TO MOTION AND 
MEMORANDUM FOR SUMMARY 
JUDGMENT 

David A. Johnson, attorney for Defendant Sherry Kimball (Kimball), hereby 

responds to Plaintiff Black Diamond, LLC's (Black Diamond) Motion for Summary 

Judgment as follows: 

FACTS NOT IN DISPUTE 

Kimball does not dispute that in 2004, she entered into a Deed of Trust and 

Deed of Trust Note with Fremont Investment & Loan (Fremont) for $104,800.00, (note: 

Exhibit B to Affidavit of Fremont lacks attached a legal description) related to her 

property which is located at 2746 West 17Ih South, ldaho Falls, Idaho. Kimball does not 
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dispute that in approximately October 2006, she was unable to regularly make monthly 

payments, which entitled Fremont to pursue non-judicial foreclosure. She also does not 

dispute that proper procedures were followed to conduct a foreclosure sale on May 29, 

2007. Finally, there is no dispute that the May 29, 2007, Trustee's Sale was not 

conducted because of arrangements made between Kimball and Fremont 

FACTS IN DISPUTE 

Kimball disputes the following allegations: 

1. Black Diamond, LLC, is a legal entity. 

2. Black Diamond was a bonafide purchaser for value. 

3. The amount Kimball was in arrears. 

4. The terms of the agreement for not conducting the May 29, 2007, 

Trustee's Sale. 

DISCUSSION 

1. Black Diamond, LLC, is not a legal entity existing in ldaho. 

Kimball's attorney has reviewed the ldaho Secretary of State's records and is 

unable to locate "Black Diamond, LLC." There are approximately 43 entities listed on 

the Secretary of State's website with black diamond in its name, including Black 

Diamond Corporation, Black Diamond Group, LLC, Black Diamond Alliance, LLC, Black 

Diamond Management, LLC, etc. Black Diamond Alliance, LLC, has a registered agent 

and manager listed for ldaho Falls, who is believed to be the brother of Bradon Howell, 

the "foreclosure specialist" who signed an affidavit in support of the present Motion for 

Summary Judgment. However, because Black Diamond, LLC, does not exist, the 

present lawsuit is without proper party. 
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Kimball, based upon the discussion at the last hearing, is of the understanding 

that Plaintiff will be amending the Complaint to a legally recognized entity 

2. The Trustee was required to, but failed to, provide adequate notice o f  

any postponed or rescheduled Trustee's sale. 

Although there is a dispute as to whether or not the sale was cancelled, 

postponed, or subject to forbearance, as discussed below, there is no dispute that the 

Trustee handling the foreclosure failed to provide any notice to Kimball as to the date, 

time, and place of the rescheduled sale. No affidavit was filed on the Records of 

Bonneville County, of which the Court is requested to take judicial notice of. 

Apparently, Black Diamond is attempting to rely upon ldaho Code 3 45-1506(8) as 

authority that, when a sale is postponed, no further notice is required other than to 

simply announce the subsequent date and hour. This provision does not replace the 

other requirements of ldaho Code Title 45, Chapter 15. This provision does not 

exclude the other requirements of any notice of sale, particularly notice given to the 

debtor. ldaho Code $j 45-506 specifically requires that notice of sale be given by 

registered or certified mail at the last known address of various persons or entities, 

including the debtor. ldaho Code 3 45-1506(7) requires that an affidavit of mailing the 

notice of sale and an affidavit of posting and publication of notice of sale be recorded 

on the mortgage records of the county of the property described The ldaho Supreme 

Court has directly addressed this issue, stating that: "[ulnlike sales postponed under 45- 

7506 or 45-1506A, which require recorded affidavits certifying con?p/iance wifh fhe 

nofice requirement': a sale postponed under ldaho Code $45-1506B is simply 

rescheduled at the original sale and no further notice of any kind is necessary. Federal 
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Home Loan Mortgage Corp. v. Appel, 143 ldaho 42,137 P.3d 429,434 n.3 (2006) 

(emphasis added). This provision requires compliance with the notice and affidavit 

provisions for even a postponed sale. This certainly makes sense, particularly in light of 

due process requirements which should be in place before the depravation of property. 

ldaho Code § 45-1508 states: 

A sale made by a trustee under this act shall foreclose and 
terminate all interest in the property covered by the trust 
deed of all persons to whom notice is given under section 
45-1506, ldaho Code, and of any other person claiming by, 
through or under such persons and such persons shall have 
no right to redeem the property from the purchaser at the 
trustee's sale. The failure to give notice to any of such 
persons by mailing, personal service, posting or publication 
in accordance with section 45-1506, ldaho Code, shall not 
affect the validity of the sale as to persons so notified nor as 
to any such persons having actual knowledge of the sale. 
Furthermore, any failure to comply with the provisions of 
section 45-1506, ldaho Code, shall not affect the validity of a 
sale in favor of a purchaser in good faith for value at or after 
such sale, or any successor in interest thereof. (Emphasis 
added) 

Reading all of these Code sections together, any declaration of dates of 

postponement at the original sale is obviously intended to give notice to those persons 

present, and is not intended to allow a quick sale, particularly, in light of § 45-1508, 

where it discusses the failure to give notice by mailing personal service, etc., and in 

accordance with § 45-1 506, to persons who have had actual notice. If Kimball had 

been at the May 29, 2007 sale and there was in fact a postponement declared to a 

specified future date and time, then Kimball would have actual notice and arguably, for 

this issue only, the formal notice requirement would not be detrimental to the finality of 

4- RESPONSE TO MOTION AND MEMORANDURil FOR SUMMARY JUDGMENT 

48 



the sale. (See Federal Home, 137 P.3d 429 (2006) and Roberts V. Pocafello School 

District No. 25, 134 ldaho 890, 8893, 11 P.3d 1108 (2000)) 

"Section 45-1508 does not eliminate notice to properly foreclose a trust 
deed, but it does recognize "actual notice" as a substitute for notice 
otherwise required by statute. Actual notice leads to finality of the sale, 
the concern of section 45-1508, because no rights have been violated in 
the process. . . . Absent a showing of actual notice, however, the trustee's 
affidavit must reflect compliance with statutory notice requirements to 
entitle the sale to finality, albeit those entitled to such notice may not have 
actually received it. Federal Home Loan Mortgage Corp v. Appel, supra."' 

The evidence is uncontradicted that, although Kimball was aware of the first 

scheduled Notice, she was not present when the alleged postponement was 

announced. Because of her contacts with the Trustee and Fremont, and based upon 

confirmation that the sale had been cancelled, she had no reason to attend the sale. 

Because there was no attempt whatsoever to provide notice of the rescheduled sale, 

the statutory procedures were not followed, and the sale is voidable 

A general rule of statutory construction is that "a statute should be interpreted so 

as to give effect to all of its provisions, and that we do not presume that the legislature 

performed an idle act by enacting a meaningless provision." Roberts v. Brd. of Tr. 

Pocafello School District No. 25, 134 ldaho 890, 893, 1 1 P.3d 1 108, 11 I 1 (2000) 

Further, the ldaho Supreme Court has stated: 

We must attempt to construe this provision consistent with the primary 
rules of statutory instruction-that all sections of the applicable statutes 
should be considered and construed together to determine the intent of 
the legislature, Janss Corp. v. Board of Equalization of Blaine County, 93 

' Hebdon v. 12isher, Tetoil County. Idaho, Case CV-03-0006. Memorandum Decision by 
Judge Brent Moss, December 16,2006. This Memorandum Decision involved similar 
procedures by tlie same Trustee herein. ICiniball understands that a district court opiilioll does 
not provide case precedence and the quotation is provided to properly recognize the author. 
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ldaho 928, 478 P.2d 878 (1970); and that it is incumbent upon a court to 
give the statute an interpretation that will not in effect nullify it. Filer Mutual 
Telephone Co. v. ldaho State Tax Commission, 76 ldaho 256, 281 P.2d 
478 (1 955). 

As cited in Maanuson v. ldaho State Tax Commission, 97 ldaho 917, 920, 556 
P.2d I 197, 1200 (Idaho 1976). 

A straight forward reading of the language of ldaho Code 345-1508, clearly 

shows that "actual knowledge" is only a s~~bstitution for the methodology of service, not 

to excuse the process by which property is foreclosed. The foreclosure process is 

intended to provide a reasonable means of non-judicial foreclosure, which provides 

adequate remedy for the creditor (including one who has been delayed by a debtor 

filing for bankruptcy), while still providing reasonable due process to protect the 

interests of the debtor and junior lien holders. Failure to provide notice deprives the 

debtor reasonable opportunities to protect their interest and to mitigate their loss. The 

intent of a public sale is to allow all interested persons to bid, obtain the highest price 

for the property, and any surplus being paid to the junior interest holders or debtor. 

3. Black Diamond is not a bonafide purchaser for value. 

Black's Law Dictionary states that a bona fide purchaser for value is "[olne who 

purchases legal title to real property without actual or constructive notice of any 

infirmities, claims, or equities against the title." BLACK'S LAW DICTIONARY 1001 (7'h abr. 

ed. 2000). 

If a purchaser is on inquiry notice of a potential defect of statutory notice 

requirements, they can not qualify as a bona fide purchaser. Federal Home, I 37  P.2d 

at 434. in Federal Home, referencing Shearer v. Allied Live Oak Bank, 758 S.W.2d 940 

(Texas Ct. App. 1988), reasonable or inquiry notice can originate from circumstances 
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related to the sale. In the present case, if Black Diamond would be on notice as to the 

defects. In addition, there is likely to be a business andlor familial relationship between 

the Trustee's agent and Black Diamond. Any inside information could be detrimental to 

Black Diamond's alleged status as a bona fide purchaser. As indicated above, 

discovery is pending related to this issue. 

DATED: February 15, 2008. 

/>Tp- 
&R~GHT,/OVRIGHT JOHNSON, PLLC 
David A. Johnson, Esq. 

CERTIFICATE OF SERVICE 

I hereby certify that i am a duly licensed attorney in the State of ldaho, with my 

office in ldaho Falls, Idaho, and that on February 15, 2008, I served a true and correct 

copy of the foregoing document, on the person or persons listed below by first class 

mail, with the correct postage thereon, or by causing the same to be delivered by the 

following method 

PersonIAttornev Served: Method of Service: 

Kipp L. Manwaring Courthouse Box 
Just Law Office 
P.O. Box 50271 
ldaho Falls, ID 83405-0271 
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CHARLES C. JUST, ESQ. - ISB 1779 
KIPP L. MANWARWG, ESQ. - ISB 3817 
JUST LAW OFFICE 
381 Shoup Avenue 
P.O. Box 50271 
Idaho Falls, Idaho 83405 
Telephone: (208) 523-9 106 
Facsimile: (208) 523-9146 

Anorneys for Plaintiff 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT 
STATE OF IDAHO, COUNTY OF BONNEVILLE 

BLACK DIAMOND, LLC, 1 
1 Case No. CV-07-3806 

Plaintiff, 1 
VS. 

1 
SHERRY KIMBALL, an Individual, 1 MOTION TO STRIKE 
and JOHN DOES I-X, 1 

1 
Defendants. 

In accordance with I.R.E. 802, Plaintiff moves the court to strike the following 

poitions of the Affidavit of David Johnson and the Affidavit of Sherry Kimball. 

I'aragraphs 4 and 5 of the Affidavit of David Johnson contain inadmissible 

hearsay based upon a telephone conversation between Mr. Jolmson and Sandy Winn. Mr. 

Johnson cannot testify as to anotl~er person's recollection or statement. 

Paragraphs 7 and 9 of Sherry ICimball's affidavit contain inadmissible hearsay 

based upon an alleged telephone conversation between Kimball and representatives of 

Fremont Investment & Loan. Additionally, paragraph 7 coiltains inadmissible hearsay 

based upon an alleged telephone conversation between Kimball and Bradon Howell. 

Kilnball cannot testifi as to what another person or persons stated. Such alleged 

statements are not statements against interest or statements by a party opponent where 

neither Fremont nor the trustee is a party to this action. 

Paragraph 13 of Sherry Kimball's contai~ls an admission that the allegations are 

not within Rimball's personal knowledge. All the allegations are therefore based upon 

,",".,U', L" .>&,i,\U 

Black Diamond. LLC v. Kimball. S .  



conjecture and suppositioll and are not adinissible evidence. 

Oral argument is requested. 

CERTIFICATE OF MAILING 

I HEREBY CERTIFY that on the 26'" day of February 2008, a true and correct 
copy of the foregoing document was served upon the person or persons nained below, in 
the manner indicated. 

DOCUMENT SERVED: NOTICE OF HEARING 

PARTIES SERVED: 

Motion to Strike 
BlackDiamond, LLC v. Kimball, S. 
CV-07-3806 

David A. Johnson 
WRIGHT, WRIGHT & JOHNSON 
477 Shoup Avenue, Suite 109 
PO Box 5225 1 
Idaho Falls, Idaho 8.3405-225 1 
MAILED 

I /  

Rebecca Manwaring 
C/ 

Legal Assistant 



CHARLES C. JUST, ESQ. - ISB 1779 
KIPP L. MANWAFUNG, ESQ. - ISB 3817 
JUST LAW OFFICE 
3 8 1 Shoup Avenue 
P.O. Box 50271 
Idallo Falls, Idaho 83405 
Telephone: (208) 523-9106 
Facsimile: (208) 523-9146 

Attorneys for Plaintiff 

IN THE DISTRlCT COURT OF THE SEVENTH JUDICIAL DISTRICT 
STATE OF IDAHO, COUNTY OF BONNEVILLE 

BLACK DIAMOND, LLC, 1 
1 Case No. CV-07-3806 

Plaintiff, 1 
VS. 1 

1 
SHERRY KIMBALL, an Individual, 1 REPLY BRIEF 
and JOHN DOES I-X, 1 

1 
Defendants. 1 

Black Diamond replies to Defendant's response to the motion for summary judgment as 

follows. 

Legal Entity 

Black Diamond Alliance, LLC, is a legal entity registered in the state of Idaho. There is 

no genuine issue of fact to the contrary. 

Notice of Post~oned Sale 

Kimball argues the trustee was required to give her notice of the postponed trustee's sale. 

Kimball's reliance on I.C. $$45-1506A, 1506B, and 1508 is misplaced. 

It is essential to note that Kimball admits she received actual notice of the trustee's sale 

scheduled for May 29,2007. Accordingly, the trustee complied with the requirements of I.C. §$ 

45-1506 and 1508. 

In the trustee's sale here, the postponement was at the instance of Kimball and Freniont 

and not due to the stay of any bankruptcy proceeding. Therefore, Sections 150GA and 150GB are 

inapposite. 

Reply Brief 
Case No. CV-07-3806 
Black Diamond v. Kimball, S 



Compliance with statutory notice requirements suffice to grant finality to the trustee's 

sale. Federal Home Loan Mortgage Coup. v. Appel, 143 Idaho 42, 137 P.3d 429 (2006). 

As noted in Appel, "So, if no banlcruptcy is ever filed and no stay intervenes, postponement 

proceeds according to 5 45-1506(8). . .." Id. at 433. 

Unlike the defendant in Appel, Kimball did not file a ba~lkruptcy causing a stay of the 

no~~judicial foreclosure. On the facts before the court, postponement of the trustee's sale 

scheduled for May 29,2007 was done in accordance with I.C. 3 45-1506(8), which states: 

The trustee may postpone the sale of the property upon request of the 
beneficiary by publicly announcing at the time and place originally 
fixed for the sale, t l~e postponeinent to a stated subsequent date and 
hour. No sale may be postponed to a date more than thirty (30) days 
subsequent to tile date from which the sale is postponed. A postponed 
sale may itself be postponed in the same manner and within the sane 
time limitations as provided in this subsection. 

In accordance wit11 that statute, to reschedule the May 29, 2007 sale the trustee simply 

announces the new date and time of the postponed sale on May 29, 2007. See Id. at 433. The 

affidavit of First American Title proves full compliance with I.C. 5 45-1506(8). 

Accordingly, Kimball's argument that the trustee was obligated to provide some 

additional notice of the postponed sale fails. Black Dianlond Alliance is entitled to summary 

judgment as a matter of law. 

Bona Fide Purchaser 

Kimball posits two arguments supporting her claim that Black Diamond Alliance was not 

a bona fide purchaser for value. First, she contends there was a defect of statutory notice and 

Black Diamond Alliance was on inquiry notice of the defect. Second, she maintains there was 

some relationship between the trustee and Black Diamond Alliance implying collusion relating 

to the trustee's sale. Both arguments fail on facts and law. 

As discussed above, there was not defect in the notice of t~ustee's sale. Kimball admits 

she received actual notice of the trustee's sale scheduled for May 29,2007. She adillits that sale 

was postponed due to her effort to seek forbearance fro111 Fremont. The trustee followed 

statutory requirements for giving notice of the postponed sale. No additional notice was 

required. Kimball slept on her rights and now cannot be heard to challenge her lack of notice of 

the postponed sale scheduled for June 12,2007. 

Reply Brief 
Case No. CV-07-3806 
Black Diamond v. Kimball, S 



Furthernlore, there are no facts showing or supporting an inference that Black Diamond 

Alliance should have been on inquiry notice regarding some defect in the notice requirements for 

the trustee's sale. 

Mere conjecture is the source of Kimball's argument that Black Diamond Alliance and 

the trustee were in collusion. Kimball has the affirmative duty to set forth admissible evidence 

to support her theory. She has not and can not. 

Where Black Diamond Alliance was the highest bidder at a public foreclosure auction 

with numerous other potential buyers present, the court can find Black Diamond Alliance was a 

bona fide purchaser for value. As a matter of law, Black Diamond Alliance is entitled to 

summary judgment. 

Conclusion 

Sherry Kimball had actual notice of the trustee's sale scheduled for May 29, 2007. In 

accordance with statutory requirements, the trustee postponed that trustee's sale to June 12, 

2007. Black Diamond Alliance was a bona fide purchaser for value. Black Diamond Alliance is 

the owner of the subject property and is entitled to sulnnlary judgment ejecting Kimball and 

granting Bl.ack Diamond Alliance possession. 

Dated this 27'" day of February 2008. 

Reply Brief 
Case No. CV-07-3806 
Black Diamond v. Kimball, S. 



CERTIFICATE OF MAILING 

I I-IEREBY CERTIFY that on the 27"' day of February 2008, a true and correct copy of 
the foregoing document was served upon the person or persons nanied below, in the manner 
indicated. 

DOCUMENT SERVED: REPLY BRIEF 

PARTIES SERVED: 

Reply Brief 
Case No. CV-07-3806 
Black Diamond v. Kimball, S. 

David A. Johnson 
WRIGHT, WRIGHT & JOHNSON 
477 Shoup Avenue, Suite 109 
PO Box 5225 1 
Idaho Falls, Idaho 83405-225 1 
MAILED 

Rebecca Manwaring fl 
Legal Assistant 



IN THE DISTRICT COURT OF THE SEVENTIT JUDICIAL DISTRICT 
STATE OF IDAHO, COUNTY OF BONNEVILLE 

BLACK DIAMOND, LLC, 1 
1 Case No. CV-07-3806 

Plaintiff, 1 
VS. 1 

1 
SHERRY KIMBALL, an Individual, 1 ORDER AMENDING 
and JOHN DOES I-X, 1 CAPTION 

1 
Defendants. 1 

Based upon the stipulation and agreement of the parties placed on record in open court on 

February 13, 2008 the court finds good cause for amending the caption and identity of the 

Plaintiff in this action. Therefore; 

IT IS HEREBY ORDERED that the caption and identify of Plaintiff in this action shall 

be changed from Black Diamond, LLC, to Black Diamond Alliance, LLC, an Idaho limited 

liability company. All future pleadings shall reflect Plaintiff's full name, Black Diamond 

Alliance, LLC, and all prior pleadings shall be deemed amended to include Plaintiffs full name. 

Dated this ~ t h  day of February 2008 

yLc&.q,&q A . - 
Gregory S. Anderson 
DisGict Judge 

Order Amending Caption 
Case No. CV-07-3806 
Black Diamond v. Kimball. S. 



NOTICE OF ENTRY 

I HEREBY CE TIFY that a conformed copy of the foregoing ORDER AMENDWG 
CAPTION was this &day mailed to the followillg parties: 

Kipp L. Manwaring 
MANWARING LAW OFFICE, P.A. 
Attorney At Law 
381 Shoup Avenue, Suite 210 
Idaho Falls, Idaho 83402 

David A. Johnson 
WRIGHT, WRIGHT & JOI-INSON 
477 Shoup Avenue, Suite 109 
PO Box 5225 1 
Idaho Falls, Idaho 83405-225 1 

Order Atnending Caption 
Case No. CV-07-3806 
Black Diamond v. Kimbaii, S. 



IN THE DISTIUCT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 

BLACK DIAMOND, LLC, 1 
1 

Plaintiff, 1 Case No. CV-2007-3806 
VS. 1 

1 MINUTE ENTRY 
SHERRY KIMBALL, an individual, 1 
and JOI-IN DOES I-X, 1 

1 
Defendants. ) 

March 6, 2008, at 9:15 A.M., plaintiffs motion for summary judgment came on for 

hearing before the Houorable Gregory S. Anderson, District Judge, sitting in open co~u?. at Idaho 

Falls, Idaho. 

Ms. Karen I<onvalildca, Court Reporter, and Ms. Lettie Messick, Deputy Couit Clerk, 

were present. 

Mr. Kipp Manwaring appeared on behalf of the plaintiff. Mr. David Johnson appeared on 

behalf of the defendant. 

Mr. Johllsoll presented argument supporting defendant's motion to continue. 

Mr. Manwaring responded. 

Mr. Manwaring presented argulnent supporting plaintiffs lllotion for summary judgment 

relating to notice requirements. 

Mr. Johnson presented argument opposing plaintiffs motion. 

Mr. Manwaring presented additional argument supporting plaintiffs motion for summaly 

judgment. 

MINIJTE ENTRY - I 6 g  



The Court granted plaintiffs motion for suininaiy judgment. The Court instructed Mr. 

Manwaring to prepare the appropriate judgment for the Court's signature 

Court was thus adjourned. 

GREGORY S. ANDERSON 
District Judge 

c: Kipp Manwaxing 
David Johnson 



IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRJCT 
STATE OF IDAHO, COUNTY OF BONNEVILLE ' vwj f~9 .'.I ,! 3 

7,* ,i.,,, 1 
BLACK DIAMOND, LLC, 1 kj#t,.,J;A" :GJ!{;.~~I. ,:?.  lp .,.. < I ,  

. :  14 

1 Case No. CV-07-3806 
c .  . ,...,.-I.!, ' ,( ;,..,A? 

I. & ;. /s .' i- 
1 

. . , ! : t : j p / d 7 / ~ y  
Plaintiff, i r p i o  

vs. 1 
1 

SHERRY KIMBALL, an Individual, 1 SUMMARY JUDGMENT 
and JOHN DOES I-X, 1 

1 
Defendants. 1 

On March 6, 2008 this action came before the court for hearing Plaintifrs motion for 

summary judgment. At the hearing, counsel for Defendant stipulated that the issue of notice of 

the postponed sale would be dispositive of the action. After considering the pleadings and 

arguments of counsel, the court determines Plaintiff is entitled to summary judgment granting it 

possession of the real properly. Therefore; 

IT IS ORDERED, ADJUDGED AND DECREED that Plaintiff have judgrnent against 

Defendant granting Plaintiff possession of the subject real property. 

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that: 

1 .  A Writ of Ejectment issue directing the Sheriff of Bonneville County to use such 

force as reasonably necessary to physically remove Defendant, and any person claiming 

possession or occupancy under her, together with all personal property from the subject real 

property. 

2. A Writ of Restitution issue directing the Sheriff of Bonneville County to place 

Plaintiff in full possession and occupa~cy of the subject real properly. 

yV/ 3 , _ _ / , t f y L p A ~ - s m s  
7'' . . 

crn-e....--..-.-.-'.tn&n$ 
. ., . 

v d m l W W  
. . 

a-. - 
DATED this d h d a y  of March 2008. 

Sumrnaty Sudgrncnl 
Case No. CV-07-3806 
Black Diamond v. Kimbali, S. 



Qac2-n$,&&$ ..a . l lw&- 

Gregory Anderson 
District Judge 

NOTICE OF ENTRY 

I HEREBY CERTIFY that I am a Clerk,i t above entitled Court and that I mailed a 

record andlor parties: 
P true copy of the foregoing documents on the I, day or  March 2008, to the following of 

DOCUMENT SERVED: SUMMARY JUDGMENT 

PARTIES SERVED: 

Summary Judgment 
Case No. CV-07-3806 
Black Diamond v. Kiniball, S 

CHARLES C. JUST, ESQ. 
KlPP L. MANWARING, ESQ. 
JUST LAW OFFICE 
38 1 Shoup Avenue 
P.0. Box 50271 
Idaho Falls, Idaho 83405 
MAILED 

David A. Jolmson 
WRIGHT, WRIGHT & JOHNSON 
477 Shoup Avenue, Suite 109 
PO Box 5225 1 
Idaho Falls, Idaho 83405-2251 
MAILED 

RONALD LONGMORE 
CLERK OF THE DISTRICT COURT 



CHARLES'C. JUST, ESQ. - ISB 1779 
KIPP L. MANWARING, ESQ. - ISB 3817 
JUST LAW OFFICE 
3 8 1 Shoup Avenue 
P.O. Box 50271 
Idaho Falls, Idaho 83405 
Telephone: (208) 523-91 06 
Facsimile: (208) 523-9146 

Attorlieys for Plaintiff 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT 
STATE OF IDAHO, COUNTY OF RONNEVILLE 

BLACK DIAMOND, LLC, 1 
1 Case No. CV-07-3806 

Plaintiff, 1 
vs. 

1 
SHERRY KIMBALL, an Individual, 1 WRIT OF EJECTMENT AND 
and JOIW DOES I-X, 1 WRIT OF RESTITUl'ION 

1 
Defendants. 1 

STATE OF IDAHO ) 
: SS 

County of Bonileville ) 

TO TIIE SEIERIFF OF' BONNEVILLE COUNTY, LDAIIO: 

Plaintiff, Blaclc Diamond Alliance, LLC, was granted judgnlent against Defendant, Sherry 

Kiinball, for possessioli of that certain real property located at 2345 North Woodruff- Idaho 

Falls, Idaho and Inore particularly described as follows: 

Lot 3. Block 2, New Sweden Estates, Division No. 1, to the city of 
Idaho Falls, Bonueville County, Idaho, according to tlle plat 
recorded March 30, 1978 as Iiisiruinent No. 573699. 

Wllich judgment dated March -J1-, 2008, directed that Plaintiff, Black Diamond Alliance, 

I.,LC, have restitution of the premises and be restored to inunediate possession. Therefore; 

YOU ARE HEREBY COMMANDED to cause Defendant, Sherry Kimball, and all her 

goods and chattels to be forthwith removed from the prenlises at 2345 Nortll Woodruff, Idaho 

Writ orEiectrnenr and Wril ~J'Restiiution I 
Case No. CV-07-3806 
Black Diamond v.  Kiii?baii. S. 64 i 



Falls, Bon~leville County, Idaho, aild Plaintiff is to have ~estibtiiot3-atld possessio~l of the 

premises. 

In the event the goods and chattels are not pronlptly removed, you are authorized and 

elllpowered to cause the same to be removed to a safe place for storage. 

y @ l i ~ - q d ~ W a t t d . d  
'j". ' 

~efcndrtn~~-he~Y-1Cii~~ba~-1yjv-iith-a~-~~eemi.~g~~~t~~f-~.e~utiQ~-a~ld-~~~ak~~~gd~~-v-~~nd-d~ue 

r~LI.m-o.ffthhi~.-w~itt 
i h 

DATED this 5 day of March, 2008. 

.YL@* & (&-einoi;- 
GREGORY ANDERSON, 
DISCTRICT JUDGE 

Writ o~"E,jectment and Writ dReslituiion 
Case No.  CV-07-3806 
Black Diamond v ,  I<imball. S .  



David A. Johnson, Esq. 
Wright, Wright &Johnson, PLLC 
477 Shoup Avenue, Suite 109 
P.O. Box 52251 
ldaho Falls, ID 83405-2251 
Telephone (208) 535-1 000 
Facsimile (208) 523-4400 
ldaho State Bar No. 3319 

Attorney for Defendant 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 

David A. Johnson, attorney for Defendant Sherry Kimball (Kimball), hereby 

moves the Court to alter, amend, or reconsider the Court's granting summary judgment 

to Plaintiff. This Motion is brought pursuant to ldaho Rules of Civil Procedure 

11 (a)(1)(2)(b). The reasons for this Motion are: 

1. The Court presumed the sale was postponed and the sale was conducted, 

pursuant to ldaho Code §45-1506(8). The Court specifically held that 

Kimball could have been at the Trustee's sale and as a result could have 

become aware of the new date. 

BLACK DIAMOND ALLIANCE, LLC, 

Plaintiff, 

vs. 

SHERRY KIMBALL, 

Defendant. 

1- MOTION FOR RECONSIDERATION 

Case No: CV-07-3806 

MOTION FOR RECONSIDERATION 



2. The agreement made with Fremont Investment & Loan and the 

representations made to Kimball were that the sale was cancelled, not 

postponed. See Affidavit of Sherry Kimball previously filed. There was no 

reason for Kimball to attend a cancelled sale. 

3. The summary judgment was based upon an incorrect assumption of fact, 

as identified above, and all facts need to be construed in Kimball's favor, 

as the non-moving party. 

No hearing is specifically requested. Kimball will contact the Court clerk and 

schedule a hearing, in the event the Court determines a hearing will be beneficial. 

DATED: March 11, 2008. 

David A. johnson, Esq. 

CERTIFICATE OF SERVICE 

I hereby certify that I am a duly licensed attorney in the State of ldaho, with my 

office in ldaho Falls, Idaho, and that on March 11, 2008, 1 served a true and correct 

copy of the foregoing document, on the person or persons listed below by first class 

mail, with the correct postage thereon, or by causing the same to be delivered by the 

following method: 

Attorneys served: Method of Service: 

Kipp L. Manwaring 
Just Law Office 
P.O. Box 50271 
ldaho Falls, ID 83405-0271 

Mail 

  avid A. ~ohn;on, Esq. 

2- MOTION FOR RECONSIDERATION 



CHARLES C. JUST, ESQ. - ISB 1779 
KIPP L. MANWARING, ESQ. - ISB 3817 
JUST LAW OFFICE 
38 1 Shoup Avenue 
P.O. Box 50271 
Idaho Falls, Idaho 83405 
Telephone: (208) 523-91 06 
Facsimile: (208) 523-9146 

Attorneys for Plaintiff 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT 
STATE OF IDAHO, COUNTY OF BONNEVILLE 

BLACK DIAMOND, LLC, 1 Case No. CV-07-3806 
1 

Plaintiff, 1 
1 

VS. 1 
1 

SHERRY KIMBALL, et at. 1 RESPONSE IN OPPOSITION 
1 TO MOTION FOR 
) RECONSIDERATION 

Defendants. 1 

Plaintiff hereby responds in opposition to Defendant's motion for reconsideration. 

Defendant postulates that an issue of material fact prevented the caurt from entering summary 

judgment. 

At the hearing on Plaintiffs motion for summary judgment, counsel for Defendant 

stipulated that the determination of notice was dispositive. Accordingly, argument was presented 

on that issue. The court ruled that in accordance with the pertinent statute, notice was sufficient 

and granted Plaintiff summary judgment. There was no factual issue to determine; sufficiency of 

notice was a question of law. 

Moreover, Defendant's current assertion that she did not have any reason to attend the 

initial trustee's sale does not change the analysis. The fact remains that in accordance with 

statute at the initial sale the trustee gave notice of the postponed sale. 'That act constitutes 

sufficient notice regardless of Defendant's subjective mental state. 

Defendant's motion for reconsideration must be denied. 

Response in Opposition to Motion for 1 
Reconsideration 
CV-07-3806 
Black Diamond vs Sherry Kimball 



Dated this 14th day of March 2008. 

Attorney for Plaintiff 

Response in  Opposition to Motion foi 
Reconsideration 
CV-07-3806 
Black Diamond vs Sherry Kimball 



CERTIFICATE OF MAILING 

I HEREBY CERTIFY that on the 14th day of March 2008, a true and correct copy of the 
foregoing document was served upon the person or persons naned below, in the manner 
indicated. 

DOCUMENT SERVED: RESONSE IN OPPOSITION TO MOTION FOR 
RECONSIDERATION 

PARTIES SERVED: David A. Johnson 
WRIGHT, WRIGI-IT, & JOHNSON 
477 Shoup Avenue, Suite 109 
PO Box 5225 1 
Idaho Falls, Idaho 83405-2251 
MAILED 

P/ 

Rebecca Manwaring 
V 

Legal Assistant 

Response in Opposition to Motion for 
Reconsideration 
CV-07-3806 
Black Diamond vs Shcrry Kimball 



David A. Johnson, Esq. 
Wright, Wright &Johnson, PLLC 
477 S11oup Avenue, Suite 109 
P.O. Box 52251 
Idaho Falls, ID 83405-2251 
Telepllone (208) 535-1000 
Facsimile (208) 523-4400 
ldaho Stale Bar No. 3319 

Atiorney for De'endant/Appella~~t 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF 
THE STATE OF IDAEIO, IN AND FOR THE COUNTY OF BONNEVILLE 

BLACK DIAMOND ALLIANCE, LLC. 

Plainliff/RespondenL 

VS. 

NOTICE IS HEREBY GIVEN that: 

Case No. CV-07-3806 

NOTICE OF APPEAL 

SHERRY KIMBALL 

DefendaniIAppella~~t 

1. Appellant Shen-y IGmnball (Kimball) appeals against Respondent Black Diamond 

Fee Category: T 
Fees: $86.00; $15.00 

Alliance, LLC, a.k.a. Black Diarnond, LLC (Black Diamond), to the Idaho 

Supreine C0~u.t ii.om the following decision made by L11e Nom~orable Gregory 

Anderson, District Judge: 

a. S~inii-ililry Judgmei~t entered on or about March 13, 2008 

I - NOTICE OF APPEAL 



2. Kimball has a right to appeal lo the Idalto Supreme CourL, and tlie judgments or 

orders described in paragraph 1 above are appealable orders under and pursuant to 

Idalso Appellale Rules 11 (a)(l)  and/or 11(a)(7). 

3. The issues to be presented on appeal include: 

a. The District Court emed iii granting summary judgment to Black 

Dia~ilond. More particularly, the District Court erred in holding that 

notice of tlie delayed nou-judicial trustee's sale was not required to be 

provided to Kimball 

4. There has been 110 order sealing any portio~i of the record 

5. A transcript is requested of the March 6, 2008, hearing 

6. ~ p ~ e i l a ~ i ~  requests the following documelits be iticiuded in tlie Clerk's Record, in 

addifion to those automatically included under Idaho Appellate Rule 28. 

-~~07!06!2007 1 Civil Com~laint 1 
Date Docutnent 

' 

. 

01/18/2008 

,\,I 01iI812008 1 4' Affidavil of Counsel in SupporL of Motion for Summary 
Jud,o~i~ent I 

.' 08/17/2007 

11/7/2007 

11/20/2007 

Motion for Su~nmary Judgme~it 

01/18/2008 

ti 1 0111 8!2008 1 Affidavit of Fil-st American Title I 

Amended Ver~fied Complaint 

Answer and Counterclaim 

Reply to Co~~llterclaiin 

Meinorandurn in Support of Modon for Summary Judgment 

01/18/2008 / Affidavit of Frenloiit Iiivestment & Loail 1 

2 - NOTICE OF APPEAL 

4 01/18/2008 1 Affidavit of Bradon K. Howell I 



/02/2;2008 1 Motion to Strike 

2 
2 

$02/29!2008 / Reolv Brref Filed 

t 1 03/05/2008 1 Affidavit of Davld A Johnron (2) 1 

~'02/15/2008 

02/15/2008 

02/15/2008 

;02!15/2008 

/ 03!13/2008 / Writ of Ejection m d  Writ of Reilitulioil 

Motion to Amend Caption 

Affidavit of Sherry Kimball 

Affidavit of David A. Johnson 

Response to Motion and Memora~idurn for Summary 
Judernent 

/ 03/12/2008 I Motion for Reconsideration 

. 

7 .  The names and identification of the parlies to this action and their respective 

attorneys are: 

* 03/13/2008 

Partv Status Attorney 

Black Diamond Alliance, LLC PlaintifURespoudent Kipp L. Manwaring 

Sherry Kimball Defendant/AppelIant David A. Joliiison 

8. This appeal is taken from both nlatters of law and fact. 

Surnlnary Judgment 

9. 1 certify tliat: 

I 

a. A copy of this Notice ofAppea1 has been served on the reporter. 

b. The Clerk of the District Court has been or will be paid the estiinatecl fee 

for  preparatioii of the reporter's transcript. 

3 - NOTICE OF APPEAL 



c. The estimated fee for preparation of the Clerk's Record has been 01. will 

be paid. 

d. Tlie appellate filing fee has been paid. 

e. All parties have bee11 served with a copy of this Notice, in accorda~lce 

with Idaho Appellate Rule 20. 

DATED: April 2,2008. 

I.' &/W J 

WRIGHT, WRIGI-IT & JOHNSON, PLLC 
David A. Johnson, Esq. 

CERTIFICATE OF SERVICE 

I hereby certify that I am a duly l~celised attorney in tlie State of Idalio, with my office iii 

Idaho Falls, Idaho, and that on April 2,2008, I served a true and correct copy of the foregoing 

document, on tlie person(s) listed below by causing tlie same to be delivered by the following 

method: 

Name and Address 

Kipp L. Manwaring 
Just Law Office 
P.O. Box 50271 
Idaho Falls, ID 83405-0271 

Method of Service 

Facsimile 523-9146 
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IN TIlE DISTRICT COURT OF THE SEVENTH JUDICIAL DIST'NCT 
STATE OF IDAHO, COUNTY OF BONNEVILLE 

BLACK DIAMOND, LLC, 1 
1 Case No. CV-07-3806 

Plaintiff, 1 
VS. 1 

1 
SHERRY KIMBALL, an individual, 1 SUMMARY JUDGMENT 
and J O I N  DOES I-X, 1 

1 
Defendanis. 1 
__A 

On Marc11 6, 2008 this action came before tile court for hearing Plaintiffs nmotion for 

sttinmary judgment. At the hearing, counsel for Defendant stipulated that the issue of notice of 

the postponed sale would be dispositive of the action. After considering the pleadings and 

arguments of counsel, the court determines Plaintiff is entitled to summary judgment granting it 

possession of the real property. Therefore; 

IT IS ORDERED, ADJUDGED AND DECREED that Plaintiff have judgment against 

Defendant granting Plaintiff possession ofthe subject real property. 

IT XS FURTHER ORDERED, ADJUDGED AND DECREED that: 

1. A Writ of Ejectment issue directing the Sheriff of Bonneville County to use such 

force as reasonably necessary to physically remove Defendant, and any persol1 claiming 

, possession 01. occupancy under her, together with all personal property from the subject real 

property. 

2. A Writ of Restitution issue directing tile Sheriff of Bo~meville  count)^ to place 

Plaintiff in full possession and occupancy of the subject real property. 

~ . . ~ ~ ~ - ~ ~ ~ p ~ n l l \ f j e f t ~ e f f r e f t s  
"f" . . 
~ i u i ~ ~ ~ - o e e ~ ~ ~ ~ - f & l ~ ~ ~ ~ ~ I ~ ~ d i g b e a ~ e $ a n d  

v d u s l ~ i & & ~ & . a b p d a 4 ~ \ 1 6 ~ e + - $ i ~ ~  
. . 
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DATED this z h d a y  of March 2008. 
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I- MAR 0 6 1008 / [ 

Suminary Judgnenl 
Case No. CV-07-3806 
Black 1)iamood \,. Kiinball. S. 
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Gregory Anderson 
District Judge 

NOTICE OF ENTRY 

I HEIiEBY CERTIFY that I am a Clerk,i t l e  above entitled Coult and that I nlailed a 
.. 

true copy of the foregoing documents on the /// day of Marc11 2008, to the following of 
record atldlor pal-ties: 

DOCUMENT SERVED: SUMMARY JUDGMENT 

PARTIES SERVED: 

Surninary Judfillcili 

I Case N o  CV-07-3806 
Dlach Diamoiid v Kimball. S 

CHARLES C. JUST, ESQ. 
KIPP L. MANWARING, ESQ. 
JUST LAW OFFICE 
3 8 1 Shoup Avenue 
P.O. Box 50271 
Idaho Falls, Ida110 83405 
MAILED 

David A. Jolmsoil 
WRIGHT, WRIGHT & JOHNSON 
477 Shoup Avenue, Suite 109 
PO Box 5225 1 
Idaho Falls, Idaho 83405-2251 
MAILED 

RONALD LONGMORE 
CLERK OF THE DISTRICT COURT 



IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 

BLACK DIAMOND, LLC, 1 
1 

Plaintiff, 1 Case No. CV-2007-3806 
VS. 1 

1 MINUTE ENTRY 
SHERRY ICIMBALL, an individual, 1 
and JOI-IN DOES I-X, 1 

1 
Defendants. 1 

April 17, 2008, at 8: 15 A.M., defendant's motion for reconsideration, plaintifps motion 

to quash and release lis pendens, and plaintiffs inotioil to enforce judgmeilt and alternative 

motioil for bond pending appeal cane  on for hearing before the Honorable Gregory S. Anderson, 

District Judge, sitting in open court at Idaho Falls, Idaho 

Ms. ICaren Konvalinlta, Court Reporter, and Ms. Lettie Messick, Deputy Court Clerk, 

were present. 

Mr. Kipp Mai~waring appeared 011 behalf of the plaintiff. Mr. David Johnson appeared on 

behalf of the defendant. 

Mr. Johnson noted no opposition to the writ of ejectment and noted the defendant did not 

have sufficient funds to post bond and therefore is ill the process of vacating the premises. 

Tile Court granted plaintiffs inotio11 to enforce judgment 

Mr. Johnsoil presented argument supporting defendant's inotion to reconsider. 

Mr. Manwariug argued ill opposition to defendant's motion. 

Mr. Johnson presented additional argument supportiilg defeiendant's inotioil. 
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Mr. Manwaring presented argument supporting plaintiffs motion for release lis pendens. 

Mr. Jolulson argued in oppositioll to plaintiffs motion. 

The Court took the matter under advisement. 

Counsel requested plaintiffs lnotion for attorney fees be considered submitted and that a 

decisio~~ be issued. 

Court was thus adjourned. * .A . ci-&---- 
GREGORY S. ANDERSON 
District Judge 

c: ICipp Manwaring 
David Johnson 
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David A. Johnson, Esq. 
Wright, Wright & Johnson, PLLC 
477 Shoup Avenue, Suite 109 
P.O. Box 52251 
Idaho Falls, ID 83405-2251 
Telephone (208) 535-1000 
Facsimile (208) 523-4400 
Idaho Slate Bar No. 3319 

Attorney for DefendanUAppellant 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 

NOTICE IS HEREBY GIVEN that: 

BLACK DIAMOND ALLIANCE, LLC. 

Pla~ntiff/Responde~~L 

vs 

SHERRY KIMBALL 

DefendanUAppellai~t 

1. Appellant Sherry Kilnball (Kimball) appeals against Responde~lt Black Diamond 

Case No. CV-07-3806 

AMENDED NOTICE OF APPEAL 

Fee Category: T 
Fees: $86.00; $15.00 

Alliailce, LLC, a.k.a. Black Diamond, LLC (Black Diamond), to the Idaho 

Supreme Court from the following decision made by the Honorable Gregory 

Anderson, District Judge: 

a. Summary J~~dgment  entered 011 or about March 13, 2008 
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Kirnball has a right to appeal to the Ida110 Supreme Court, and the judgments or 

orders described in paragraph 1 above are appealable orders under and pursuant to 

Idaho Appellate Rules 1 l(a)(l) and/or 1 l(a)(7). 

The issues to be presented on appeal include: 

a. The District Court erred in granting summary judgment to Black 

Diamond. More particularly, the District Court erred in holding that 

notice of the delayed non-judicial trustee's sale was not required to be 

provided to KimbaI1. 

There has been no order sealing any portion of the record. 

A transcript is requested of the March 6, 2008, hearing. 

Appellant requests the following documents be included in the Clerk's Record, in 

addition to those automatically included under Idaho Appellate Rule 28. 

1 Date 1 Documelit 1 

1 08/17/2007 1 Amended Verified Complaint I 
07/06/2007 

1 11/7/2007 1 Answer and Counterclaim I 

Civil Complaint 

/ 1112012007 / Reply to Counterclaim 

1 01/18/2008 1 Motion 1201. Summary Judgment I 

I 01/18/2005 1 Affidavit of Counsel in Support of Motion for Summary I 
01/18/2005 

I Judgment 

Memorandum in Support of Motion for Summary Judgment 

1 01/18/2008 1 Affidavit of Fremont Investment & Loan 1 
01/18/2008 Affidavit of First American Title 
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01/18/2008 Affidavit of Bradon K. Howell 



1 02/15/2008 1 Motion to Amend Caption 

1 02/21/2008 / Affidavit of Counsel I 

7 

02/15/2008 

02/15/2008 

1 02/29/2008 1 Motion to Strike 1 

Affidav~t of David A. Johnson 

Response to Motion and Memorandum for Sumlnary 
Judgment 

1 02/29/2008 1 Reply Brief Filed I 
1 03/05/2008 1 Affidavit of David A Johnson (2) I I 03/13/2008 / Writ of Ejection and Writ of Restitution I 
1 03/13/2008 1 Sulnlnary Judgment 1 1 03/12/2008 1 Motion for Reconsideration I 

7. The names and identification of the parties to this action and their respective 

I 

attorneys are: 

03/18/2008 

Name Partv Status Attonley 

Black Diamond Alliance, LLC Plaintiff/Respondent Kipp L. Manwaring 

Sherry Kinlball Defendant/Appellant David A. Johnson 

Response in Oppositio~l to Motion for Reconsideration 

8. This appeal is taken from both matters of law and fact, 

9. I certify that: 

a. A copy of this Notice of Appeal has been served on the reporter. 

b. T11e Clerk of the District Court has been or will be paid the estimated fee 

for preparation of the reporter's transcript. 
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c. The estimated fee for preparation of the Clerk's Record has been or will 

be paid. 

d. The appellate filing fee has been paid 

e. All parties have been served with a copy of this Notice, in accordance 

with Idalio Appellate Rule 20. 

DATED: April 22,2008 

JCL.43'4 (%---- 
WRIGHT, WRIGHT & JOHNSON, PLLC 
David A. Johnson, Esq. 

CERTIFICATE OF SERVICE 

1 hereby certify that I arn a duly licensed attorney in the State of Idaho, with my office in 

Y Idaho Falls, Idaho, and that on April 22, 2008,I served a true and correct copy of the foregoing 

document, on the persoil(s) listed below by causing the same to be delivered by the following 

method: 

Nanie and Address Method of Service 

Kipp L. Manwaring 
Just Law Office 
P.O. Box 50271 
Idaho Falls, ID 83405-0271 

Facsimile 523-9146 

Karen Konvalinka, Court Reporter Courthouse 
Bonneville County Courthouse 
605 N. Capital Avenue 
Idalio Falls, ID 83402 

David A. ~ohnlon,  Esq\ 
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THE DISTRICT COURT OF THE SEVENTH JUDICIAL 
OF IDAHO, IN AND FOR THE 

-- . 1 ~ V t - f  ,,<;!, y::,:; 1, CL. 
L . , . :;\ U : ~ ~ ' i ~ i C T  

BLACK DIAMOND ALLIANCE, LLC, ) 
. ?Tb \  -\\j.t,)\ ..:,,, :,.%,!e,bTY \D 

**?r,,i&yii..i.l- LJV'  B,,,., 
Case No. CV-07-3806 

Plaintiff, ) 
1 MEMORANDUM DECISION RE: 

-vs.- 1 MOTION TO STRIKE; MOTION FOR 
RECONSIDERATION; MOTION FOR 

SHERRY KIMBALL, an individual, and ) ORDER QUASHING AND RELEASING 
JOHN DOES I-X, 1 NOTICE OF LIS PEmENS; AND 

1 MOTION FOR COSTS AND FEES 
Defendants. 

I. FACTUAL AND PROCEDURAL BACKGROUND 

Black Diamond Alliance, LLC, (Black Diamond), is an Idaho limited liability 

company. 

Sherry Kimball is a resident of Bonneville County, Idaho. 

Kinlball executed a promissory note payable to Fremont Inveslnlent & Loan 

(Fremont) on January 12,2004, in the amount of $104,800.00. 

On January 15,2004, Kimball executed a deed of trust on her residential property 

(Property) with Mortgage Electronic Registration Systems, Inc., (MERS) as beneficiary 

and nominee of Fremont. The deed of trust was recorded in the recorder's office of 

Bollneville Comity on January 22,2004, as Instrumelit No. 1141336. 

Beginning September 1,2006, Kimball failed to make her monthly payments on 

the note. 

On October 23,2006, Fremont sent a Notice of Intent to Foreclose to Kilnball 

informing her the loan was in default, and that Fremont intended to foreclose the deed of 

trust on her Property if she did not cure the default within thirty days. 
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Kimball failed to cure the default, and foreclosure was initiated in January 2007. 

MERS assigned its beneficial interest under the deed of trust to Fremont by 

witten assiglnnent recorded January 22, 2007, as Instrument No. 1250938, in the 

Bonneville County recorder's office. 

Just Law, Inc., was appointed trustee of the deed of trust on January 22,2007. 

The parties agree Kimball received proper notice that a trustee's sale was 

scheduled at 11 :00 a.m. on May 29, 2007 (First Trustee's Sale), at First American Title 

Company (First American) in Idaho Falls. 

On May 29,2007, Kimball allegedly telephoned Frernont and arrmged to make a 

partial payment of $3,000 on the past due balance in exchange for cancellation of the 

trustee's sale of the Property. Kimball agreed to pay the remainder of the past due 

amount by June 18,2007. 

At the First Trustee's Sale, Just Law, Inc., publicly announced the sale was 

postponed until June 12,2007, at 11:OO a.m. (Second Trustee's Sale) and would be held 

at First American's office in Idaho Falls. 

At 11:OO a.m. on June 12,2007, Just Law, Inc., commenced the Second Trustee's 

Sale. Black Diamond presented the highest bid for the Property in the amount of 

$1 12,500. The Property was sold to Black Diamond. First American issued a policy of 

title insurance dated June 14,2007, showing Black Diamond is the vested owner of the 

Property. 

Kimball did not attend either the First or the Second Trustee's Sale. 

Black Diamond commenced this action by filing a Complaint on July 6 ,  2007. 

Black Diamond filed an Amended Verified Complaint on August 17,2007, requesting 
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this Court grant it: (1) a writ of ejectment to be used to remove Kimball from the 

Property; (2) a writ of restitution; and (3) attorney fees and costs. 

Kimball filed an Answer and Counterclaim on November 7, 2007, asking this 

Court to: (1) dismiss Black Diamond's complaint; (2) decree Black Diamond has no 

interest in the Property; and (3) award her attorney fees and costs. 

Black Diamond filed a Motion for Summary Judgment on January 18,2008. 

Kimball filed a Response to Motion and Memorandum for Summary Judgment 

(Response) on February 15,2008. Kimball and her attorney, David Johnson, both filed 

affidavits in support of her Response. 

Black Diamond filed a motion to strike parts of the affidavits on February 29, 

2008. 

On March 6,2008, Black Diamond's motion for summary judgment came on for 

hearing before this Court. This Court granted Black Diamond's motion for summary 

judgment and instructed Black Diamond to prepare the appropriate judgment for the 

Court's signature. 

Kimball filed a Motion for Reconsideration on March 12,2008. 

On March 13,2008, this Court entered a written judgment for Black Diamond 

against Kimball and awarded Blaclc Diamond possession of the Property. 

The Court issued a Writ of Ejectment on March 13,2008. 

Kimball recorded a Lis Pendens relating to the Property on March 17,2008. 

Black Diamond filed a Motion for Order Quashing and Releasing Notice of Lis 

Pendens on March 18,2008. 

Black Diamond filed a Motion for Costs and Fees on March 24,2008. 
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Kimball filed an Objection to Attorney Fees and Costs on April 2,2008. 

Kimball filed a Notice of Appeal on April 2,2008. 

11. STANDARD OF ADJUDICATION 

A. Motion to Strike 

The Idaho Supreme Court has stated: 

The admissibility of the evidence contained in affidavits and 
depositions in support of or in opposition to a motion for summary 
judgment is a threshold question to be answered before applying the 
liberal construction and reasonable inferences rule to determine whether 
the evidence is sufficient to create a genuine issue for trial. 

West v. Sonke, 132 Idaho 133, 138,968 P.2d 228,233 (1998). "Trial courts have broad 

discretion over the admission of evidence . . . ." Kirk v. Ford Motor Co., 141 Idaho 697, 

700, 116 P.3d 27,30 (2005) (citing I.R.C.P. 37(a)(2) (2004); Karlson v. Harris, 140 

Idaho 561,564,97 P.3d 428,431 (2004)). 

B. Motion for Summary Judgment 

A motion for summary judgment "shall be rendered forthwith if the pleadings, 

depositions, and admissions on file, together with the affidavits, if any, show that there is 

no genuine issue as to any material fact and that the moving party is entitled to judgment 

as a matter of law." I.R.C.P. 56(c). See Grover v. Smith, 137 Idaho 247,46 P.3d 1105 

(2002); Rockefeller v. Grabow, 136 Idaho 637,39 P.3d 577 (2002). The burden is, at all 

times, on the moving party to demonstrate the absence of a genuine issue of material fact. 

Jordan v. Beeks, 135 Idaho 586,21 P.3d 908 (2001). 

The United States Supreme Court, in Celotex Corp. v. Catrett, 477 U.S. 3 17, 106 

S.Ct. 2548 (1986), stated: 

Of course, a party seeking summary judgment always bears the 
initial responsibility of informing the district court of the basis for its 
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motion, and identifying those portions of "the pleadings, depositions, 
answers to interrogatories, and admissions on file, together wit11 the 
affidavits, if any," which it believes demonstrate the absence of a genuine 
issue of material fact. But unlike the Court of Appeals, we find no express 
or implied requirement in Rule 56 that the moving party support its motion 
with affidavits or other similar materials negating the opponent's claim. 
On the contrary, Rule 56(c), which refers to "the affidavits, if any" 
(emphasis added), suggests the absence of such a requirement. And if 
there were any doubt about the meaning of Rule 56(c) in this regard, such 
doubt is clearly removed by Rules 56(a) and (b), which provide the 
claimants and defendants, respectively, may move for summary judgment 
"with or without supporting affidavits" (emphasis added). The import of 
these subsections is that, regardless of whether the moving party 
accompanies its summary judgment motion with affidavits, the motion 
may, and should, be granted so long as whatever is before the district court 
demonstrates that the standard for the entry of summary judgment, as set 
forth in Rule 56(c), is satisfied. One of the principal purposes of the 
summary judgment rule is to isolate and dispose of factually unsupported 
claims or defenses, and we think it should be interpreted in a way that 
allows it to accomplish this purpose. 

Id. at 323, 106 S.Ct. at 2553. 

When assessing a motion for summary judgment, all controverted facts are to be 

liberally construed in favor of the non-moving party. Dodge-Farrar v. Amevican 

Cleaning Services, Co., 137 Idaho 838,54 P.3d 954 (Ct. App. 2002). In ruling on a 

motion for summary judgment, a court is not permitted to weigh the evidence to resolve 

controverted factual issues. Meyers v. Lott, 133 Idaho 846,993 P.2d 609 (2000). Liberal 

construction of the facts in favor of the non-moving party requires the court to draw all 

reasonable factual inferences in favor of the non-moving party. Farnsworth v. Rat lg  

134 Idaho 237,999 P.2d 892 (2000); Madridv. Roth, 134 Idaho 802, 10 P.3d 751 (Ct 

App. 2000). 

The Idaho appellate courts have followed the United States Supreme Court's 

decision in Celotex, which stated: 

Summary judgment procedure is properly regarded not as a disfavored 
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procedural shortcut, but rather as an integral part of the Federal Rules as a 
whole, which are designed "to secure the just, speedy and inexpensive 
determination of every action." . . . Rule 56 must be construed with due 
regaid not only for the rights of persons asserting claims and defenses that 
are adequately based in fact to have those claims and defenses tried to a 
jury, but also for the rights of persons opposing such claims and defenses 
to demonstrate in the manner provided by the Rule, prior to trial, that the 
claims and defenses have no factual basis. 

Id, at 327, 106 S.Ct. at 2555 (citations omitted); see Win ofMichigan, Inc. v. Yreka 

United, Inc., 137 Idaho 747,53 P.3d 330 (2002); Thonzson v. Ci@ oflewiston, 137 Idallo 

473,50 P.3d 488 (2002). 

A party against whom a summary judgment is sought cannot merely rest on his 

pleadings but, when faced with affidavits or depositions supporting the motion, must 

come forward by way of affidavit, deposition, admissions or other documentation to 

establish the existence of material issues of fact, which preclude the issuance of summary 

judgment. Anderson v. Hollingsworth, 136 Idaho 800,41 P.3d 228 (2001); Buxter v. 

Craney, 135 Idaho 166, 16 P.3d 263 (2000). The non-moving party's case, however, 

must be anchored in something more than speculation, and a mere scintilla of evidence is 

not enough to create a genuine issue of fact. Wait v. Leavell Catfle, Inc., 136 Idaho 792, 

798,41 P.3d 220,226 (2001). 

The moving party is entitled to judgment when the non-moving party fails to 

make a sufficient showing as to the essential elements to which that party will bear the 

burden of proof at trial. Primary Health Network, Inc. v. State, Dept. ofAdnzin., 137 

Idaho 663, 52 P.3d 307 (2002). Facts in dispute cease to be "material" facts when the 

plaintiff fails to establish a prima facie case. Post Falls Trailer Park v. Fredekind, 131 

Idaho 634, 962 P.2d 1018 (1 998). In such a situation, there can be no genuine issue of 
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material fact, since a complete failure of proof concerning an essential element of the 

nonmoving party's case necessarily renders all other facts immaterial. Id. 

C. Motion to Reconsider 

"The decision to grant or deny a request for reconsideration generally rests in the 

sound discretion of the trial court." Jordan v. Beeh, 135 Idaho 586,592,21 P.3d 908, 

914 (2001); Carnell v. Barker Management, Inc., 137 Idaho 322,329,48 P.3d 651,658 

(2002). 

D. Attorney Fees 

An award of attorney fees must be supported by statutory or other authority. See 

Webb v. Webb, 143 Idaho 521,526,148 P.3d 1267, 1272 (2006). The amount of attorney 

fees and costs awarded is generally discretionary. Lettunich v. Lettunich, 141 Idaho 425, 

435,111 P.3d 110,120 (2005). 

111. DISCUSSION 

A. Motion to Strike 

1. 7 4, David Johnson Affidavit 

Black Diamond asks this Court to strike paragraph 4 of Johnson's affidavit on the 

ground it is inadmissible hearsay. 

Rule 801 of the Idaho Rules of Evidence states: '"Hearsay' is a statement, other 

than one made by the declarant while testifying at the trial or hearing, offered in evidence 

to prove the truth of the matter asserted." 

Paragraph 4 states: "Ms. Winn told me that, with the sale of the business, some 

documents were scanned, but the majority were purged. Ms. Winn indicated she 
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attempted to locate the documents when Plaintiff contacted her earlier, but was 

unsuccessful in her attempt." Johnson Aff. at 2. 

Paragraph 4 of Johnson's affidavit is inadmissible hearsay and should be stricken. 

2. 5, David Johnson Affidavit 

Black Diamond asks this Court to strike paragraph 5 of Johnson's affidavit on the 

ground it is inadmissible hearsay. 

Paragraph 5 states: "Ms. Winn also indicated that she does not have any 

significant recollection of the foreclosures saie(s), which were the subject of this case. 

She indicated that documents were sent to the Trustee (Just Law Office.)" Johnson Aff. 

at 2. 

Paragraph 5 of Johnson's affidavit is inadmissible hearsay and should be stricken. 

3. 7 7, KimbalI Affidavit 

Black Diamond moved to strike paragraph 7 of Kimball's affidavit on the ground 

Kinlball's conversations with Fremont personnel and Bradon Howell, a foreclosure 

specialist with Just Law, Inc., are inadmissible hearsay. 

29 AM. JUR. 2~ Evidence 9 665 (2008) explains: 

There is a category of nonhearsay designated as verbal acts or verbal 
conduct in which the utterance of the words is, in itself, an operative fact 
which gives rise to legal consequences. Verbal acts may be considered 
nonhearsay when they comprise the operative events at issue . . . . 

[OJut of court statements may be offered to show that an agreement or 
contract was formed by the making of the statements, because the making of 
the statements gives rise to legal consequences, and the mere fact of 
utterance is relevant to ihe issue of whether or not there was an express 
agreement. 
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The Idaho Court of Appeals has similarly held: 

[Wlhile the hearsay rule generally prohibits a witness from relating the 
statements of other persons for the purposes of proving the truth of the 
other person's assertions, it does not prohibit a witness from testifying 
what his understanding was of an agreement with those other persons, 
even if the agreement was based upon such conversations. 

Furness v. Park, 98 Idaho 617,622,570 P.2d 854,859 (1977). 

Paragraph 7 states: 

On May 29,2007, I telephoned Freinont and spoke with Myra and 
Kesa. An agreement was reached, wherein I would make a $3,000.00 
partial payment and pay the balance of the payments past due on June 18, 
2007. Myra and Kesa told me the sale would be cancelled. I then 
telephoned the Trustee's office, Just Law, Inc., to ensure the Trustee was 
aware of the cancellation of sale. I was referred to and spoke with Bradon 
Howell at the Trustee's office. Then, I went to Western Union and wired 
$3,000.00 to Fremont. After I wired the money, I called the Trustee's 
office to confirm the sale was cancelled. 

Kimball Aff. at 3. 

Kimball offers paragraph 7 as proof of her understanding regarding an agreement 

reached between her and Fremont. Consequently, statements of others included in 

paragraph 7 are not hearsay. Black Diamond's motion to strike paragraph 7 should be 

denied. 

4. 1 9 ,  Kimball Affidavit 

Black Diamond moved to strike paragraph 9 of Kimball's affidavit on the ground 

Kimball's conversations with Fremont personnel are inadmissible hearsay. 

Paragraph 9 states: 

After my conversations with Myra and Kesa, I believed I had until 
June 18,2007, to pay the balance past due of the loan I was attempting to 
obtain financing, which I believe I could have obtained. 

Kimball Aff. at 3. 
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Paragraph 9 of I<imballls Affidavit is offered as her understanding of an 

agreement between her and Fremont, and is not hearsay. Black Diamond's motion to 

strike paragraph 9 should be denied, 

5. 7 13, Kimball Affidavit 

Black Diamond moved to strike paragraph 13 of Kimball's affidavit on the 

ground it is not within Kimball's personal knowledge. 

I.R.C.P. 56(e) provides, in part: "Supporting and opposing affidavits shall be 

made on personal knowledge, shall set forth such facts as would be admissible in 

evidence, and shall show affirmatively that the affiant is co~npetent to testify to the 

matters stated therein." 

I.R.E. 602 provides, in part: "A witness may not testify to a matter unless 

evidence is introduced sufficient to support a finding that the witness has personal 

knowledge of the matter." 

Paragraph 13 states: 

I believe there may be a substantial connection between the 
Trustee and Black Diamond, LLC. The Court has an Alfidavit of Bradon 
Howell, wherein he identifies ltimself as a foreclosure specialist for the 
Trustee. As noted by a document from Black Diamond, Jayce Howell is 
listed as the manager. I have seen various trade publications, a copy of 
one is attached as Exhibit C, which shows that High Desert Realtors listed 
Bradon Howell as an agent, together with Jayce Ilowelf and several other 
individuals with the surname of Howell. Although I recognize I do not 
have personal knowledge, the similarity in name and association leads me 
to believe there is a significant business and familial relationship. I 
believe that because of the lack of notice to me, and the circumstances that 
would provide constructive knowledge, that Black Diamond may have 
been able to purchase my home and real property under less than 
published conditions. Because of my lack of knowledge, I believe the 
summary judgment should not been determined by the Court until I have 
an adequate opportunity to conduct discovery to determine the relationship 
and communications between the Trustee, Black Diamond, etc. 
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Kimball Aff. at 4. 

The second sentence of paragraph 13 contains facts already in evidence. The 

fourth sentence is based on Kimball's personal knowledge. The remainder of paragraph 

13 is not based on Kimball's personal knowledge and should be stricken. 

B. Motion for Reconsideration 

1. Cancellation of First Trustee's Sale 

Black Diamond moved for summary judgment "on all issues raised in the 

complaint and counterclaim." M. for Summ. J. at 1. 

In her Response to Black Diamond's motion for summary judgment Kimball 

explained: 

The evidence is uncontradicted that, although Kimball was aware 
of the first scheduled Notice, she was not present when the alleged 
postponement was announced. Because of her contacts with the Trustee 
and Fremont, and based upon colifirmation that the sale had been 
cancelled, she had no reason to attend the sale. Because there was no 
attempt whatsoever to provide notice of the rescheduled sale, the statutory 
procedures were not followed, and the sale is voidable. 

Response at 5. 

This Court granted summary judgment to Black Diamond. 

Kimball correctly argues this Court, in granting summary judgment in favor of 

Black Diamond, considered olily whether notice given at the First Trustee's Sale of the 

Second Trustee's Sale was adequate notice of a postponement and did not consider the 

question of whether the First Trustee's Sale was cancelled rather than postponed. She 

explains: "The agreement made with Fremont Investment & Loan and the representations 

made to Kimball were that the sale was cancelled, not postponed. See Affidavit of 
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Sherry Kimball previously filed. There was no reason for Kirnball to attend a cancelled 

sale." M. for Reconsideration at 2. 

Kimball appears to allege she reached agreement with Fremont and/or Just 

Law, Inc., that the First Trustee's Sale would be cancelled. Cancel is defined as: "1 . . . 

d: to call off usually without expectation of conducting or performing at a later time." 

MERRIAM-WEBSTER ONLINE. Postpone is defined as: "1: to put off to a later time : 

DEFER." Id. Kimball's argument is based on the assumption that if a sale is cancelled, 

any subsequent sale must be re-noticed under the original notice requirements of 

subsections (2) through (7) of Idaho Code fi 45-1506. 

Kimball's argument that a cancelled sale reinstates the original notice 

requirements of Idaho Code § 45-1506 may be meritorious. Therefore, there is a material 

question of fact whether Fremont agreed to cancel the First Trustee's Sale resulting in a 

requirement that the sale be re-noticed under Idaho Code 5 45-1506. 

2. Bona Fide Purchaser 

Idaho Code 3 45-1508 states: 

A sale made by a trustee under this act shall foreclose and terminate all 
interest in the property covered by the trust deed of all persons to whom 
notice is given under section 45-1506, Idaho Code, and of any other 
person claiming by, through or under such persons and such persons shall 
have no right to redeem the property from the purchaser at the trustee's 
sale. The failure to give notice to any of such persons by mailing, 
personal service, posting or publication in accordance with section 45- 
1506, Idaho Code, shall not affect the validity of the sale as to persons so 
notified nor as to any such persons having actual knowledge of the sale. 
Furthermore, any failure to comply with the provisions of section 45-1506, 
Idaho Code, shall not affect the validity of a sale in favor of a purchaser in 
good faith for value at or after such sale, or any successor in interest 
thereof. 
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If Black Diamond purchased the property in good faith and for value, Just Law 

Inc.'s failure to give notice of the Second Trustee's Sale, after an alleged cancellation of 

the First Trustee's Sale, may not invalidate the sale. The evidence indicates Black 

Diamond paid $1 12,500 for the Property. The question remains whether Black Diamond 

was a purchaser in good faith. 

3. Continuance of summary judgment hearing 

Simultaneously with filing her Response, Kimball filed a Motion to Continue the 

summary judgment hearing in order to conduct further discovery on the bona fide 

purchaser issue. 

I.R.C.P. 56(Q states: 

Should it appear from the affidavits of a party opposing the motion 
that the party cannot for reasons stated present by affidavit facts essential 
to justie the party's opposition, the court may refuse the application for 
judgment or may order a continuance to permit affidavits to be obtained or 
depositions to be taken or discovery to be had or may make such other 
order as is just. 

Paragraph 13 of Kimball's Affidavit indicates Kimball could not present facts to 

justify her opposition to Black Diamond's motion for summary judgment without 

conducting discovery regarding the relationship between Just Law, Inc., as trustee, and 

Black Diamond. 

Because material questions of fact remain regarding Fremont's alleged 

cancellation of the First Trustee's Sale and whether Black Diamond was a bona fide 

purchaser, Kimball's motion for reconsideration should be granted. This Court's order 

granting Black Diamond summary judgment should be vacated. And, Kimball should be 

accorded the opportunity to conduct discovery regarding the bona fide purchaser issue. 
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C. Lis Pendens 

Black Diamond asks this Court to quash Kimball's notice of lis pendens filed on 

March 17,2008. Black Diamond argues: 

There is not statutory or case law providing use of lis pendens post 
judgment. Defendant recorded the notice of lis pendens without legal 
authority. Defendant's lis pendens constitutes an unlawfid cloud on 
Plaintiffs title and must be removed. 

Where no legal basis exists for filing a notice of lis pendens post 
judgment, Plaintiff requests the court in accordance with I.R.C.P. 11 
impose appropriate sanctions, including an award of all attorney fees 
Plaintiff has incurred and will incur in removing the notice of lis pendens. 

M. for Order Quashing and Releasing Notice of Lis Pendens at 1-2. 

First, because this Court has decided to vacate its order granting summary 

judgment to Black Diamond, the lis pendens will no longer be "post judgment." 

Second, Idaho Code 5 5-505 states: 

In an action affecting the title or the right of possession of real 
property, the plaintiff at the time of filing the complaint, and the defendant 
at the time of filing his answer, when affirmative relief is claimed in such 
answer, or at any time afterward, may file for record with the recorder of 
the county in which the property or some part thereof is situated, a notice 
of the pendency of the action, containing the names of the parties, the 
object of the action or defense, and a description of the property in that 
county affected thereby. From the time of filing such notice for record 
only shall a purchaser or incumbrancer of the property affected thereby be 
deemed to have constructive notice of the pendency of the action, and only 
of its pendency against parties designated by their real names. (Emphasis 
added.) 

In Suitts v. First Sec. Bank of Idaho, N.A., 100 Idaho 555, 559,602 P.2d 53,57 

(1979), the Idaho Supreme Court held that the proper course of action for the defendants 

to protect their interest in property during the pendency of an appeal was to file a lis 

pendens. Kimball's filing of a lis pendens was proper, and Black Diamond's motion to 

quash and release the lis pendens should be denied. 
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D. Writ of Ejectment and Motion for Bond Pending Appeal 

The March 13,2008, Writ of Ejectment was based on this Court's order granting 

summary judgment to Black Diamond. Because the grant of summary judgment in favor 

of Black Diamond is being vacated, the Writ of Ejectment should also be vacated. 

E. Attorney Pees and Costs 

1. Attorney Fees 

Black Diamond requests attorneys fees pursuant to Idaho Code $$ 12-120(3) and 

Kimball objects to the award of attorney fees. 

Idaho Code $ 12-120(3) states: 

In any civil action to recover on an open account, account stated, 
note, bill, negotiable instrument, guaranty, or contract relating to the 
purchase or sale of goods, wares, merchandise, or services and in any 
commercial transaction unless otherwise provided by law, the prevailing 
party shall be allowed a reasonable attorney's fee to be set by the court, to 
be taxed and collected as costs. 

(Emphasis added.) 

Idaho Code 5 12-121 states: 

In any civil action, the judge may award reasonable attorney's fees 
to theprevailingparty or parties, provided that this section shall not alter, 
repeal or amend any statute which otherwise provides for the award of 
attorney's fees. The term ''party" or "parties" is defined to include any 
person, partnership, corporation, association, private organization, the 
state of Idaho or political subdivision thereof. 

(Emphasis added.) 

Black Diamond is not the prevailing party. Therefore, Black Diamond's motion 

for attorney fees should be denied. 
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2. Costs 

Black Diamond argues it is entitled to costs under I.R.C.P. 54(d)(l). 

Kimball objects to the award of costs. 

Rule 54(d), I.R.C.P., states that a prevailing party is allowed costs. 

Black Diamond is not the prevailing party. Its motion for costs should, therefore, 

be denied. 

IV. CONCLUSION 

Black Diamond's motion to strike paragraphs 4 and 5 of Johnson's Affidavit 

should be granted. 

Black Diamond's motion to strike paragraphs 7 and 9 and the second and fourth 

sentences of paragraph 13 of Kimball's Affidavit should be denied. 

Black Diamond's motion to strike the remainder of paragraph 13 of Kimball's 

Affidavit should be granted. 

Kimball's motion for reconsideration should be granted. 

This Court's March 13,2008, order granting Black Diamond summary judgment 

and possession of the Property should he vacated. 

This Court's March 13,2008, Writ of Ejectment should be vacated. 

The parties should be given time to conduct further discovery on the bona fide 

purchaser issue. 

Black Diamond's motion to quash and release the lis pendens should be denied. 
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Black Diamond's motion for attorney fees and costs should be denied 

DATED this 1 5 '* day of May 2008. 

.9LJqmy b , L-)JL- 
GREGORY S. ANDERSON 
District Judge 
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CERTIFICATE OF SERVICE 

I hereby certify that on this day of May 2008, I did send a true and 
correct copy of the foregoing document upon the parties listed below by mailing, with the 
correct postage thereon; by causing the same to be placed in the respective courthouse 
mailbox; or by causing the same to be hand-delivered. 

Kipp L. Manwaring 
JUST LAW OFFICE 
P.O. Box 50271 
Idaho Falls, ID 83405 

David A. Johnson 
WRIGHT, WRIGHT & JOHNSON 
P.O. Box 52251 
Idaho Falls, ID 83405 

RONALD LONGMORE 
Clerk of the District Court 
Bonneville County, Idaho 

MEMORANDUM DECISION RE: MOTION TO STRIKE; MOTION FOR 
RECONSIDERATION; MOTION FOR ORDER QUASHING AND RELEASING 
NOTICE OF LIS PENDENS; AND MOTION FOR COSTS AND FEES - 18 

100 



THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE STATE 
OF IDAHO, IN AND FOR THE COUNTY OF B O N ~ ~ % J ~ I ~ , E  , 

," ' 5 p;< 3; 3 ,  
I : ) ,  2 . .  .,. .,. 

.3 1 I,( 1 :; ; 
I J , ,  . i"21in- 

BLACK DIAMOND ALLIANCE, LLC, ) co+,j* .;rl,.,3 i.,.!,;; pk-".? ' 
' . ' "  , , , : r > < < a . )  1 O I C ~  

Case No. ~ ~ - 0 7 - 3 8 0 f j  ' '- ."' '-'?+?i: 
Plaintiff, 1 

1 ORDER DECISION RE: MOTION TO 
-VS.- 1 STRIKE; MOTION FOR 

1 RECONSIDERATION; MOTION FOR 
SHERRY KIMBALL, an individual, and ) ORDER QUASHING AND RELEASING 
JOHN DOES I-X, 1 NOTICE OF LIS PENDENS; AND 

1 MOTION FOR COSTS AND FEES 
Defendants. 1 

This cause having come before this Court pursuant to Black Diamond's February 

29,2008, motion to strike; Kimball's March 12,2008, Motion for Reconsideration; Black 

Diamond's March 18,2008, Motion for Order Quashing and Releasing Notice of Lis 

Pendens; and Black Diamond's March 24,2008, Motion for Costs and Fees; this Court 

being fully advised in the premises; and good cause appearing; 

NOW, THEREFORE: 

Black Diamond's motion to strike paragraphs 4 and 5 of Johnson's Affidavit is 

granted. 

Black Diamond's motion to strike paragraphs 7 and 9 and the second and fourth 

sentences of paragraph 13 of Kimball's Affidavit is denied. 

Black Diamond's motion to strike the remainder of paragraph 13 of Kimball's 

Affidavit is granted. 

Kimball's motion for reconsideration is granted. 

ORDER RE: MOTION TO STRIKE; MOTION FOR RECONSIDERATION; MOTION 
FOR ORDER QUASHING AND RELEASING NOTICE OF LIS PENDENS; AND 
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This Court's March 13,2008, order granting Black Diamond summary judgment 

and possession of the Property is vacated. 

This Court's March 13, 2008, Writ of Ejectment is vacated. 

The parties are given time to conduct further discovery on the bona fide purchaser 

issue. 

Black Diamond's motion to quash and release the lis pendens is denied. 

Black Diamond's motion for attorney fees and costs is denied. 

DATED this 1 "  kh day of May 2008. 

L+,+ 
GREGORY S. ANDERSON 
District Judge 
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CERTIFICATE OF SERVICE 

I hereby certify that on this day of May 2008, I did send a true and 
correct copy of the foregoing document upon the parties listed below by mailing, with the 
correct postage thereon; by causing the same to be placed in the respective courthouse 
mailbox; or by causing the same to be hand-delivered. 

Kipp L. Manwaring 
JUST LAW OFFICE 
P.O. Box 50271 
Idaho Falls. ID 83405 

David A. Johnson 
WRIGHT, WRIGHT & JOHNSON 
P.O. Box 52251 
Idaho Falls, ID 83405 

RONALD LONGMORE 
Clerk of the District Court 
Bonneville County, Idaho 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 

BLACK DIAMOND ALLIANCE, LLC., 1 
1 CLERK'S CERTIFICATION 

PIai~ltiffiRespondent, 1 OF EXHIBITS 

VS. 
1 
1 Case No. CV-2007-3806 

SIGRRY KIMBALL, 
1 
1 Docltet No. 3 5 189 
) 

DefendanVAppellant. 1 

STATE OF IDAHO 1 
1 

County of Bonneville 1 

I, Ronald Longmore, Clerk of the District Court of the Seventh Judicial District of the State of 

Idaho, in and for the County of Bonneville, do hereby certify that the foregoing Exhibits were ~narlted for 

identification and offered in evidence, admitted, and used and considered by the Court in its 

determination: please see attached sheets 

Affidavit of Counsel in Support of Motion for Su~nmary Judgment, filed 1-18-08 
Affidavit of First A~nerican Title, filed 1-18-08 
Affidavit of Fremont Itivestment & Loan, filed 1-18-08 
Affidavit of Bradon K. Howell, filed 1-18-08 
Affidavit of Sherry II<imball, filed 2-18-08 
Affidavit of David A. Jollnson, filed 2-15-08 
Affidavit of Counsel, filed 2-21-08 
Affidavit of David A. Johnson (Second), filed 3-5-08 

And I fu~ther certify that all of said Exhibits are on file in my office and are part of this record on 

Appeal in tliis cause, and are llereby traus~nitted to the Suprenle Court 

IN WITNESS WHEREOF, I have hereunto set my band and affixed the seal of the Diseict Court 

this &day ofJune, 2008. 

CLERIC'S CERTIFICATION OF EXIIIBITS - 1 

RONALD LONGMORE 



IN THE DISTlUCT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 

BLACK DIAMOND ALLIANCE, LLC., ) 
1 

PlaintiffIResponde~it, 1 CERTIFICATE OF SERVICE 

vs. ) Case No. CV-2007-3806 
1 

SIGRRY KIMBALL, 1 Docket No. 351 89 
1 

DefendantiAppellant. ) 

I HEREBY CERTIFY that on the -day of June, 2008,I served a copy of the Reporter's 

Transcript and the Clerk's Record in the Appeal to the Supreme Court in the above entitled cause upon the 

following attorneys: 

David A. Johnson, Esq. 
WRIGI-IT, WRIGHT & JOHNSON 
P.O. Box 50578 
Idaho Falls, ID 83405-0578 

ICipp L. Manwaring, Esq. 
Attorney at Law 
P.O. Box 50271 
Idaho Falls, ID 83405-0271 

Attorney for Appellant Attorney for Respondent 

by depositing a copy of each thereof in the United States mail, postage prepaid, in an elivelope addressed 

to said attorneys at the foregoing address, which is the last address of said attorneys known to me 

RONALD LONGMORE 
Clerk of the District Court 
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