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User: SHULTS

Date: 4/28/2009 Seven M;':iicial District Court - Bonneville Cou
Time: 02:24 PM ROA Report
Page 1 of 8 Case; CV-2007-0003806 Current Judge: Gregory S. Anderson

Black Diamond, LLC vs. Sherry Kimbail, etal.

Black Diamond, LLC vs. Sherry Kimball, John Does I-x

Date Code User Judge
4/2712009 SHULTS S.C. Acknowledgment of exhibits received. Gregory 8. Anderson
42212008 WOOLF Miscellaneous Payment: For Certifying The Same Gregory 8. Anderson
Additional Fee For Certificate And Seal Paid by:
Just Law Office Receipt number: 0018211 Dated:
412212009 Amount: $1.00 (Cash)
WOOLF Miscellaneous Payment: For Comparing And Gregory S. Anderson
Conforming A Prepared Record, Per Page Paid
by: Just Law Office Receipt number: 0018211
Dated: 4/22/2009 Amount: $1.00 (Cash)
4/8/2009 SHULTS Clerk's Record on Appeal sentto $.C. Gregory 8. Anderson
4/3/2009 ORDR LMESSICK Order and Judgment of Costs on Execution Gregory S. Anderson
3/23/2008 MISC WOOLF Objection to Clerk's Record/Request for Gregory S. Anderson
Additional Documents
3/20/2009 MINE LMESSICK Minute Entry Gregory S. Anderson
3/19/2008 DCHH LMESSICK Hearing resulf for Motion held on 03/19/2009 Gregory S. Anderson
10:00 AM: District Court Hearing Held
Court Reporter. Karen Konvalinka
Number of Transcript Pages for this hearing
astimated: Plaintiffs Motion for Cosis on
Execution of Judgment 50 pages
MISC WOOLF Objection to Clerk's Record Gregory S. Anderseon
3/12/2009 STJD WILLIAMS Satisfaction Of Judgment Gregory 5. Anderson
WILLIAMS Obijectin to Motin for Costs on Execution of Gregory S. Anderson
Judgment and Memorandum of Costs on
Execution of Judgment
3/10/2009 SHULTS 28 day letter expires 4-7-09 Gregory S. Anderson
SHULTS Clerk's record on appeal sent to both counsel on Gregory 8. Anderson
3-10-09
TRAN SHULTS Transcript Filed by Konvalinka (hearing 10-2-08) Gregory 8. Anderson
3/9/2009 NOTH WOOLF Notice Of Hearing  3/19/2008 @ 10:00 AM Gregory S. Anderson
AFFD WOOLF Affidavit of Counsel in Support of Motion for Costs Gregory S. Anderson
on Execution of Judgment
MEMO WOOLF Memorandum of Costs on Execution of Judgment Gregory 5. Anderson
MOTN WOOLF Motion for Costs on Execution of Judgment Gregory 8. Anderson
3/5/2009 HRSC QUINTANA Hearing Scheduled (Motion 03/19/2009 10:00  Gregory S. Anderson
AM) Plaintiff's Motion for Costs on Execution of
Judgment
3/3/2009 ORDR SHULTS Order to Reinstate Appellate Proceedings. Gregory 8. Anderson
211772009 ORDR LMESSICK Order Re; Amended Motion for Costs and Fees  Gregory 8. Anderson
and Motino for Bond on Appeal
MEMO LMESSICK Memorandum Decision Re: Amendeed Motion for Gregory 8. Anderson
Costs and Fees and Motion for Bond on Appeal
201212009 RTOS DOOLITTL Return Of Service 1-29-09 Another Writ of Gregory S. Anderson

Ejectment & YVrit of Restitution (Posted on Door)
‘. Ea



Date: 4/28/2009 Seven “jf'dicial District Court - Bonneville Cou' User: SHULTS

Time: 02:24 PM ROA Report
Page 2 of 8 Case: CV-2007-0003806 Current Judge: Gregory 8, Anderson
Black Diamond, L.LC vs. Sherry Kimball, etal.

Black Diamond, LLC vs. Sherry Kimball, John Does I-x

Date Code User Judge

2/10/2009 RTOS DOOCLITTL Return Of Service 1-29-08 Wit of Ejectment & Gregory 8. Anderson
Writ of Restitution (POSTED ON DOOR)
213/2009 SHULTS gtpp?llant‘s Notice of Withdrawal [of Motion for Gregory S. Anderson
ay].

1/30/2009 JOMT LMESSICK Judgment Gregory S. Anderson
172612009 SHULTS Stipulation for Stay Gregory S. Anderson
SHULTS Motion to Stay-All Due Dates Suspended Gregory S, Anderson
1/23/2009 SHULTS Third Amended Notice of Appeal Gregory S. Anderson
NOTC WOOLF Third Amended Notice of Appeal Gregory S. Anderson
112212009 DOOLITTL Miscellaneous Payment. Writs Of Execution Pald  Gregory S. Anderson

by: Charles C. Just Receipt number: 0003280
Dated: 1/22/2008 Amount: $2.00 (Check)

WRIT DOOLITTL Writ Issued of Ejectrment and Writ of Restitution  Gregory S. Anderson

Bonneville
1/16/2009 MINE LMESSICK Minute Entry Gregory S. Anderson
1/16/2008 DCHH LMESSICK Hearing result for Motion held on 01/15/2008 Gragory S. Anderson

08:00 AM:; District Court Hearing Held

Court Reporter; Karen Konvalinka

Number of Transcript Pages for this hearing
estimated: Motion for Bond on Appeatl 50 pages
Amended Motion for Costs and Fees

ORDR LMESSICK Order Re: MOtion for Summary Judgmnet Gregory S. Anderson
1/1212008 LMESSICK Partial Summary Judgment Gregory S. Anderson
1/2/2009 SHULTS 5.C. New Due Date 3-2-09 Gregory S. Anderson
12/29/2008 SHULTS S.C. acknowledgment of Second Amended Gregory S. Anderson
Notice of Appeal.
12/19/2008 DOOLITTL Objection to Amended Motion for Attorney Fees  Gregory S. Anderson
and Costs
12/10/2008 WILLIAMS Miscellaneous Payment: Writs Of Execution Paid Gregory 8. Anderson

by: Charles C. Just Receipt number: 0053629
Dated: 12/40/2008 Amount: $2.00 {Check)

NOTH WILLIAMS Netice Of Hearing - 1/15/09 @ 2 a.m. Gregory 8. Anderson
AFFD WILLIAMS Affidavit of Counsel in Support of Amended Gregory S. Anderson
Motion for Costs and Fees
MOTN WILLIAMS Amended Motion for Costs and Fees Gregory S. Andersen
MEMO WILLIAMS Amended Memorandum of Costs Gregory S. Anderson
MOTN VWLLIAMS Motion for Bond on Appeal ‘ Gregory S. Anderson
12/8/2008 HRSC LMESSICK Hearing Scheduled (Motion 01/15/2008 09:00  Gregory S. Anderson

AM) Motion for Bond on Appea!
Amended Motion for Costs and Fees

12/4/2008 BNDC SHULTS Bond Posted - Cash (Receipt 52715 Dated Gregory S. Anderson
12/4/2008 for 43.75)

12/1/2008 NOTC ROBBINS Second Amended Notice of Appeal Gregory S, Anderson
g‘)

r



Date! 4/28/2008 Seven Hicial District Court - Bonneville Cou: User: SHULTS
Time: 02:24 PM ROA Report ’
Page 3 0of 8 Case: CV-2007-0003806 Current Judge: Gregory S. Anderson

Black Diamond, LLC vs. Sherry Kimball, etal.

Black Diamond, LLC vs. Sherry Kimbali, John Does 1-x

Date Code User Judge
10/24/2008 ORDR LMESSICK Order Re: Motion o Reconsider and Motion for  Gregory S. Anderson
Partial Summary Judgment
MEMO LMESSICK Memorandum Decision Re: Motion to Reconsider Gregory 8. Anderson
and MOtion for Partiai Summary Judgment
10/7/2008 DOOLITTL Publication of the Deposition of Bradon K. Howell Gregory S. Anderson
DOOLITTL Publication of the Deposition of Trent D. Tyler Gregory S. Anderson
10/3/2008 MINE LMESSICK Minute Entry Gregory 8. Anderson
DCHH LMESSICK Hearing result for Motion held on 10/02/2008 Gregory S. Anderson

08:15 AM: District Court Hearing Held
Court Reporter. Karen Konvalinka

Number of Transcript Pages for this hearing
estimated: Motion fo Reconsider 150 pages

10/1/2008 MISC WOOLF Partial Publication of the Deposition of Bradon K.  Gregory S. Anderson
Howell
MISC WOOLF Partial Publication of the Deposition of Trent D.  Gregory S. Anderson
Tyler
RESP WOOLF Supplement to Response to P's Motion and Gregory S. Anderson
Memorandum for Partial Summary Judgment
AFFD WOOLF Supplemental Affidavit of Sherry Kimball Gregory 5. Anderson
9/30/2008 AFFD WOOLF Affidavit of Counsel in Support of Reply to Gregory S. Anderson
Response in Opposition to Motion for Summary
Judgment
RESP WOOLF Reply to Response in Opposition to Motion for Gregory S. Anderson
Summary Judgment
0/19/2008 NOTC WOOLF Notice of Deposition and Subpoena - Black Gregory 8. Anderson
Diamond Alliance , LLC
NGOTC WOOLF Notice of Deposition and Subpoena Duces Gregory S. Anderson
Tecurn - Just Law Office
9/17/2008 AFFD WOOLF Affidavit of David A. Johnson (Second) Gregory S. Anderson
RESP WOOLF Response o P's Motion and Memorandum for Gregory S. Anderson
Partial Summary Judgment
9/5/2008 AFFD DOOUTTL Affidavit of Mary Glowacki Gregory S. Anderson
AFFD DOOLITTL Affidavit of Jerry Glowacki Gregory S. Anderson
8/25/2008 MOTN ROBBINS Motion and Memorandum for Partial Summary  Gregory S. Anderson
Judgment
NOTH ROBBINS Notice Of Hearing 10/2/08 @ 8:15 am Gregory S. Anderson
AFFD ROBBINS Affidavit of Dick Fowler Gregory S. Anderson
AFFD ROBBINS Affidavit of Jeremy Bingham Gregory S. Anderson
AFFD ROBBINS Affidavit of Chad Murdock Gregory S. Anderson
8/21/2008 RESP WOOLF Defendant's Response to Plaintiff's Motion for Gregory S. Anderson
Reconsideration
8/15/2008 HRSC LMESSICK Hearing Scheduled (Motion 09/04/2008 08:15  Gregory S. Anderson

AM) Motion to Reconsider
NOTC LMESSICK Notice of Time for heaﬁng Gregory 3. Anderson



Date: 4/28/2009 Seven . dicial District Court - Bonneville Cou User: SHULTS
Time: 02:24 PM_ ROAReport |
Page 4 of 8 Case: CV-2007-0003806 Current Judge: Gregory 5. Anderson

Biack Diamond, LLC vs. Sherry Kimball, etal.

Black Diamond, LLC vs. Sherry Kimball, John Does |-

Date Code User Judge

8/13/2008 AFFD DOOLITTL Affidavit of Counsel in Support of Motion for Gregory S. Anderson
Reconsideration and 2nd Motion for Summary
Judgment

MEMO DOOLITTL Memorandum in Support of Motion for Gregory S. Anderson

Reconsideration

711412008 ORDR SHULTS §.C. Order Granting Motion to Suspend appeal  Gregory S. Anderson
(Stipulated)

6/30/2008 SHULTS S.C. Stipulated Motion to Suspend Appeal Gregory S. Anderson
DUE DATE SUSPENDED

6/16/2008 SHULTS Balance Due lefter sent 6-16-08 (due 6-30-08) Gregory S. Anderson
(Fite returned to shelf)

6/4/2008 MOTN DOOLITTL. Motion fo Recansider Gregory S. Anderson

5/15/2008 ORDGR LMESSICK OrderRe: Motio nto strike; Motion for Gregory S. Anderson

Reconsideration; Motion for Order Quashing and
Releasing Notice of Lis Pendens; and Motion for
Costs and Fees

MEMO LMESSICK Memorandum Decision Re; Motio nio strike; Gregory S. Anderson
Motion for Reconsideration; Motion for Order
Quashing and Releasing Notice of Lis Pendens;
and Motion for Costs and Fees

SHULTS S.C. DUE DATE 7-3-08 : Gregory S. Anderson
SHULTS DOCKET # 35189 Gregory S. Anderson
SHULTS 8.C. Acknowledgment of Appeal & Receipt for Gregory S. Anderson
$86.00
5/1/2008 WRRT WILLIAMS Writ Returmed Gregory S. Anderson
4/24/2008 MCGARY Amended Notice of Appeal Gregory S. Anderson
4/18/2008 SHULTS 8.C. Notice sent to Mr. Johnson. Amended Gregory S. Anderson
Appeal to be filed within 14 days (April 30)Serving
Reporter.
4/17/2008 HRVC LMESSICK Hearing resuit for Pretrial Conference held on Gregory S. Anderson
04/30/2008 09:00 AM: Hearing Vacated
HRVC LMESSICK Hearing result for Trial held on 05/06/2008 10.00 Gregory 3. Anderson

AM: Hearing Vacated

STATUS LMESSICK Case Status Changed: closed pending clerk Gregory S. Anderson
action ~

DCHH LMESSICK Hearing result for Motion held on 04/17/2008 Gregory S. Anderson
08:15 AM: District Court Hearing Held
Court Reporter: Karen Konvalinka
Number of Transcript Pages for this hearing
estimated: 50 pages

4412008 BNDC SHULTS Bond Posted - Cash (Receipt 13806 Dated Gregory 8. Anderson
4/4/2008 for 100.00) '
MISC SHULTS Notice of Appeal Gregory S. Anderson
MOTN DOOLITTL Motion to Enforce Judgment and Alternative Gregory S. Anderson
Motion for Bond Pending Appeal
NOTH DOOLITTL Notice Of Hearing  4-17-08 @ 8:15 a.m. Gregory 5. Anderson

4



Severn User: SHULTS

" dicial District Court - Bonneville Cou
ROA Report
Case: CV-2007-0003806 Current Judge: Gregory S. Anderson

Black Diamond, LLC vs. Sherry Kimball, etai.

Date: 4/28/2009
Time: 02:24 PM
Page 5 of 8

Black Diamond, LLC vs. Shetry Kimball, John Does -x

Date Code User Judge
4142008 WRIT LMESSICK Writ Issued - Amended Writ of Ejectment and Gregory 5. Anderson
Wit of Restitution (Bonneville County)
WRIT LMESSICK Wit Issued - Wit of Ejectment and Writ of Gregory S. Anderson
Restitution (Bonneville County)
4/2/2008 TAWILLIAMS  Objection To Attorney Fees and Costs Gregory . Anderson
NOTC TAWILLIAMS  Notice of Appeal Gregory S. Anderson
TAWILLIAMS  Filing: T - Civil Appeals To The Supreme Court  Gregory S. Anderson
($86.00 Directly to Supreme Court Plus this
amount to the District Court} Paid by: Kimball,
Sherry (defendant) Receipt number: 06013572
Dated: 4/3/2008 Amount: $15.00 (Check) For:
Kimball, Sherry {defendant)
4/1/2008 AFFD LMESSICK Affidavit of Lost Writ Gregory S. Anderson
3/28/2008 NOTH DOOLITTL Notice Of Hearing  4-17-08 @ 8:15 a.m. Gregory 8. Anderson
312772008 NOTH DOOLITTL Notice Of Hearing 4-17-08 @ 815 a.m. Gregory S. Anderson
32412008 MEMO LMESSICK Memorandum of Costs Gregory S. Anderson
MOTN LMESSICK Motion for Costs and Fees Gregory S. Anderson
NOTC LMESSICK Notice of Withdrawal of Motion to Allow Gregory S. Anderson
inspection of Premises
3/20/2008 HRSC LMESSICK Hearing Scheduled (Motion 04/10/2008 08:00  Gregory S. Andersori
AM) Motion to Quash and Release Lis Pendens
Maotion for Inspection of Premises
Application for TRO
3/18/2008 APPL ANDERSEN Application for Temporary Restrainining Order (no Gregory S. Anderson
proposed order inciuded)
MOTN ANDERSEN Motion for Order Quashing and Releasing Notice Gregory 8. Anderson
of Lis Pendens .
RESP ANDERSEN Response in Opposition to Motion for Gregory S. Anderson
Reconsideration
AFFD ANDERSEN Affidavit of Counsel in Support of Motion for Gregory S. Anderson
Inspection of Premises and Application for
Temporary Restraining Order
MOTN ANDERSEN Motion for Inspection of Premises Gregory S. Anderson
3/13/2008 LMESSICK Writ of Ejection and Writ of Restitution Gregory S. Anderson
LMESSICK Summary Judgment Gregory S. Anderson
3/12/2008 MOTN WILLIAMS Motion for Reconsideration Gregory S. Anderson
3/6/2008 MINE LMESSICK Minute Entry Gregory S. Anderson
DCHH LMESSICK Hearing result for Motion held on 03/06/2008 Gregory S. Anderson
08:15 AM. District Court Hearing Held
Court Reporter: Karen Konvalinka
Number of Transcript Pages for this hearing
estimated: 100 pages
3/15/2008 AFFD ROBEINS Affidavit of David A Johnson (2) Gregory S. Anderson

5



Date: 4/28/2009 Sevenf . ficial District Court - Bonneville Cour User: SHULTS
Time: 02:24 PM ROA Report
FPage 6 of 8 Case: CV-2007-0003806 Current Judge: Gregory S. Anderson

Black Diamond, LLC vs. Sherry Kimball, etal.

Black Diamond, LLC vs. Sherry Kimball, John Does 1-x

Date Code User Judge

2/29/2008 NTOS DOOLITTL Notice Of Service  (Defendant's Black Gregory S. Anderson
Diamond's L1.C Response fo Plaintiff's
Interrogatories and Requests for production of

Documents)
BRIF DOOLITTL Reply Brief Filed Gregory S. Anderson
MOTN DOOLITTL Motion to Strike Gregory S. Anderson
212112008 AFFD DOOLITTL Affidavit of Counsel Gregory S, Anderson
212072008 MEMO QUINTANA Memorandum of Points and Authorities on Gregory S. Anderson
Equitable Power of Court to Require Intetim
Payments
27192008 ORPT LMESSICK Order Setting Pretrial Conferencefirial Gregory S. Anderson
MINE LMESSICK Minute Entry Gregory S. Anderson
HRSC LMESSICK Hearing Scheduled (Trial 05/06/2008 10:00 AM) Gregory S. Anderson
HRSC LMESSICK Hearing Scheduled (Pretrial Conference Gregory 8. Anderson
04/30/2008 09:00 AM)
2/15/2008  MOTN DOOLITTL Motion to Confinue Hearing Gregory 8. Anderson
' RESP DOOLITTL Response to Motion and Memorandum for Gregory 5. Anderson
Summary Judgment
AFFD BDOOLITTL Affidavit of David A. Johnson Gregory 8. Anderson
AFFD DOOLITTL Affidavit of Sherry Kimbail Gregory S. Anderson
MOTN DOOLITTL Motion to Amend Caption Gregory S. Anderson
211412008 NTOS DOOLITTL Notice Of Service  (Defendant's Interrogatories  Gregory S. Anderson
and Requests for Production of Documents)
2/13/2008 HRHD LMESSICK Hearing result for Motion held on 02/13/2008 Gregory S. Anderson
09:15 AM: Hearing Held Motion for Interim
Payment
113172008 NOTH DOOLITTL Notice Of Hearing  3-6-08 @ 9115 a.m. Gregoty 5. Anderson
1/30/2008 HRSC LMESSICK Hearing Scheduled (Motion 03/06/2008 08:15  Gregory S. Anderson
AM) Motion for Summary Judgment
1/18/2008 AFFD DOOLITTL Affidavit of Bradon K. Howell Gregory S. Anderson
AFFD DOCLITTL Affidavit of remont investment & Loan Gregory S. Anderson
AFFD DOOLITTL Affidavit of First American Title Gregory S. Anderson
AFFD DOOLITTL Affidavit of Counsel in Support of Motion for Gregory S. Anderson
Summary Judgment
MEMO DOOLITTL Memorandum in Support of Motion for Summary  Gregory S. Andersen
Judgment
MOTN DOOLITTL Motion for Summary Judgment Gregory S. Anderson
117/2008 NOTC LMESSICK Notice of Hearing Motion for interim Payments Gregory S. Anderson
1/15/2008 HRSC LMESSICK Hearing Scheduled (Motion 02/13/2008 09:16  Gregory S. Anderson
AM) Motion for Interim Payment
1/8/2008 . HRVC LMESSICK Hearing result for Motion held on 01/02/2008 Gregory S. Anderson

10:30 AM: Hearing Vacated Motion for Interem
Payment -



Date: 4/28/2009 Seven ficial District Court - Bonneville Cow | User: SHULTS

Time: 02:24 PM ROA Report
Page 7 of 8 Case: CV-2007-0003806 Current Judge: Gregory S. Anderson
Black Diamond, LLC vs. Sherry Kimball, efal.

Black Diamond, LLC vs. Sherry Kimball, John Does i-x

Date Code User Judge
12/31/2007 MOTN TAWILLIAMS  Motion To Shorten Time Gregory S. Anderson
1212812007 MOTN TAWILLIAMS  Motion To Continue Hearing Gregory 5. Anderson
12/14/2007 NOTH PHILLIPS Netice Of Hearing 11208 @ 10:30 a.m. Gregory S. Anderson
1211312007 NOTC PHILLIPS Notice of Compliance Gregory 5. Anderson
12/5/2007 HRSC LMESSICK Hearing Scheduled (Motion 01/02/2008 10:30  Gregory S. Anderson
AM) Motion for Inferem Payment
12/3/2007 MOTN WILLIAMS Motion for Interim Payments Gregory 8. Anderson
1172772007 NOTC VWLLIAMS Notice of Compliance Gregory S. Anderson
11/20/20G7 LMESSICK Reply to Counterclaim Gregory S. Anderson
NOTC LMESSICK Notice of Service Gregory S. Anderson
11/712007 ANSW DOOLITTL Answer and Counterclaim Gregory S. Anderson

DOOLITTL Filing: J8B - Special Motions Counterclaim With  Gregory S. Anderson
Prior Appearance Paid by: Johnson, David A,
(attorney for Kimball, Sherry) Receipt number:
0048070 Dated: 11/8/2007 Amount: $14.00
(Check) For: Kimball, Sherry (defendant)

DOOLITTL Filing: 11B - Civil Answer Or Appear. More Than  Gregorty S. Anderson
$1000 With Prior Appearance Paid by: Johnson,
David A. (attorney for Kimball, Sherry) Receipt
number; 0048070 Dated: 11/8/2007 Amount;
$14.00 {Check) For: Kimball, Sherry (defendant)

111512007 NOTC PHILLIPS 3-Day Notice of intent Gregory S. Anderson

10/26/2007 NOAP DOOLITTL Defendant: Kimball, Sherry Notice Of Appearance Gregory S. Anderson
David A. Johnson

DOOLITTL Filing: 11A - Civil Answer Or Appear. More Than  Gregory S. Anderson
$1000 No Prior Appearance Paid by: Kimbal,
Sherry (defendant) Receipt number: 0046446
Bated: 10/29/2007 Amount; $58.00 (Check) For:
Kimball, Sherry {defendant)

10/18/2007 PPUB WILLIAMS Proof Of Publication - 9/18, 9/25, 10/2, 10/9/07  Gregory 8. Anderson
AFFD WILLIAMS Affidavit of Counsel Gregory S. Anderson
APPL WILLIAMS Appilication for Default Judgment Gregory S. Anderson
9/12/2007 ORDR LMESSICK Order Authorizing Service by Publication Gregory S. Anderson
8/29/2007 AFFD LMESSICK Affidavit of Counsel ' Gregory S. Anderson
MOTN LMESSICK Motion for Order Authorizing Service By Gregory S. Anderson

Publication
8/17/2007 COMP DOOLITTL Amended Verified Complaint Filed Gregory S. Anderson
8/3/2007 RTOS DOOLITTL Egt:.ér%Of Service *NOT FOUND*** Kherry Gregory S. Anderson

imba

7262007 AFFD PHNILIPS Affidavit of Counsel Gregory S. Anderson
MOTN PHILLIPS Motion for Order Authorizing Service By Gregory S. Anderson

Publication

7



Date: 4/28/2009 Seven . licial District Court - Bonneville Cou’ ~ User: SHULTS

Time: 0224 PM ROA Report
Page 8 of 8 Case: CV-2007-0003806 Current Judge: Gregory S. Anderson
Black Diamond, LLC vs. Sherry Kimball, etal,

Black Diamond, LLC vs. Sherry Kimball, John Does |-x

Date - Code User Judge

716/2007 DOOLITTL Filing: A1 - Civil Complaint, More Than $1000 No Gregory S. Anderson
_ Prior Appearance Paid by: Manwaring, Kipp L.
{attorney for Black Diamond, LLC) Receipt
number; 0028913 Dated; 7/6/2007 Amount;
$88.00 {Check) For: Black Diamond, LLC

{plaintif)
NOAP DOOLITTL Plaintiff. Biack Diamond, LLC Notice Of Gregory 8. Anderson
Appearance Kipp L. Manwaring
NCOC DOOLITTL New Case Filed-Other Claims Gregory S. Anderson
SMIS DOOLITTL Summons issued  (2) Gregory S. Anderson
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JUST LAW OFFICE g
381 Shoup Avenue .
P.0. Box 50271 v
Idaho Falls, Idaho 83405 N
Telephone: (208) 523-9106

Facsimile: (208) 523-9146

Attomeys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
STATE OF IDAHO, COUNTY OF BONNEVILLE

Defendants.

BLACK DIAMOND, LLC, )
) Case No. CV-07-3806
Plaintiff, )
VS. )
B AMENDED
SHERRY KIMBALL, an Individual, } WRIT OF EJECTMENT AND
and JOHN DOES I-X, ) WRIT OF RESTITUTION
)
)
)

STATE OF IDAHO )
©ss
County of Bonneville )

TO THE SHERIFF OF BONNEVILLE COUNTY, JDAHO:

Plaintiff, Black Diamond Aliiance, LLC, was granted judgment against Defendant,
Sherry Kimball, for possession of that certain real property located at 2746 West 17" South,
l1daho Falls, Idaho and more particularly described as follows:

Lot 3, Block 2, New Sweden Estates, Division No. 1, to the city of
Idaho Falls, Bonneville County, Idaho, according to the plat
recorded March 30, 1978 as Instrument No. 573699,

Which judgment dated March ', 2008, directed that Plaintiff, Black Diamond Alliance,
LLC, have restitution of the premises and be restored to immediate possession. Therefore;

YOU ARE HEREBY COMMANDED to cause Defendant, Sherry Kimball, and all her
goods and chattels to be forthwith removed from the premises at 2746 West 17" South, Idaho

Writ of Ejectment and Writ of Restitution 1
Case No. CV-07-3806
Black Diamond v. Kimball, S. 9



Falls, Bonneville County, Idaho, and Plaintiff is to have restitution and possession of the

premuises.
In the event the goods and chattels are not promptly removed, you are authorized and

empowered to cause the same to be removed to a safe place for storage.
YOUARE " RURTHER _COMMANDED{_toUevii_ontheqgoods _and chattels of
Deferidant, Shetry Kifball 16 satisty all-acciuing Osts of execution ami make legal servide and .
3 & eX

due ket of THis wiit: .
ks . Pt 13
DATED this ¥ day of March, 2008. W,
e \\\\\ TTH 7y /////
§ LD .C;"O/O///’
e o N "y -’{,
$0°5 ¢ 4rz
E2iY 7 2UE
Hgoee 3 0EET-—% Rin3
Tl d LR RN
GREGORY ANDER@&&?’,; o RS
AL aatt =
DISCTRICT JUDGE %, (g7
it
2

Writ of Ejectment and Writ of Restitution
Case No. CV-07-3806
Black Diamond v. Kimball, S.

10



BOMMEVILLE coyp -
CHARLES C. JUST, ESQ. — ISB 1779 iDatie UMY
KIPP L. MANWARING, ESQ. —13B 3817 000 s _

JUST LAW OFFICE WITIUN 4 gty 5
381 Shoup Avenue

P.O. Box 50271

Idaho Falls, Idaho 83405

Telephone: (208) 523-9106

Facsimile: (208) 523-9146

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
STATE OF IDAHC, COUNTY OF BONNEVILLE

BLACK DIAMOND ALLIANCE, LLC,

an Idaho limited company, Case No. CV-07-3806

Plaintiff,

V8.

SHERRY KIMBALL, an Individual, MOTION TO RECONSIDER

)

)

)

)

)

)

and JOHN DOES [-X, )
)

Defendants. )

)

In accordance with LR.C.P. 11{a)}{2)(B), Plaintiff moves the court to reconsider its

memorandum decision and order dated May 15, 2008.

This motion is based upon the pleadings of record and the transcript of the hearing on the
motion for summary judgment held March 6, 2008,

Oral argument is requested.

Dated this 3rd day of June 2008.

Kipp L. Manwaring V
Attorney for Plaintiff

Motion To Reconsider i
Biack Piamend, LLC v, Kimbail, S.
CV-07-3806

sk
.i“’&



CERTIFICATE OF MAILING

I HEREBY CERTIFY that on the 3rd day of June 2008, a true and correct copy of the
foregoing document was served upon the person or persons named below, in the manner

indicated.

DOCUMENT SERVED: MOTION TO RECONSIDER

PARTIES SERVED: David A. Johnson
WRIGHT WRIGHT & JOHNSON
477 Shoup Avenue, Suite 109
PO Box 52251
Idaho Falls, Idaho 83405-2251
MAILED

Wbeer [flriif

1
¢
fag

Rebecca Manwaring
Legal Assistant

Motion To Reconsider 2
Biack Diamond, LLC v. Kimball. S,
CV-07-3806 »E s

3
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In the Supreme Court of the State of Idaho

BLACK DIAMOND ALLIANCE, LLC, )
)
Plaintiff-Respondent, } ORDER GRANTING MOTION
) TO SUSPEND APPEAL
V. ) (STIPULATED)
| Yo
SHERRY KIMBALL, } Supreme Court Docket No. 35189
) Bonneville County Case No. 2007-3806
Defendant-Appeilant. )

A MOTION TO SUSPEND APPEAL (STIPULATED) with attachment was filed by
counsel for Appellant on June 18, 2008, requesting this Court to enter an Order suspending the
appeal in this case as the District Court has granted Appellant’s Motion for Reconsideration
vacating the summary judgment. Further, Respondent has filed a Motion to Reconsider vacating
the summary judgment, which has not been heard or determined. Therefore, good cause
appearing,

IT HEREBY IS ORDERED that the MOTION TO SUSPEND APPEAL
(STIPULATED) be, and hereby is, GRANTED and proceedings in this appeal are SUSPENDED
until the District Court issues a ruling on the Respondent’s Motion to Reconsider vacating the
summary judgment.

IT FURTHER IS ORDERED that the District Court Clerk shall submit a certified copy of
the District Court’s Order on the Respondent’s Motion to Reconsider vacating the summary
judgment to this Court, at which time the due date for filing the Cletk’s Record and Reporter’s
Transcript shall be reset.

DATED this |~ day of July 2008,

For the Supreme Court

Clepbyn g

Stephen W Kenyor{[ Clerk

ce: Counsel of Record
District Court Clerk
Court Reporter Karen Konvalinka
District Judge Gregory S. Anderson

ORDER GRANTING MOTION TO SUSPEND APPEAL (STIPULATED) —~ Docket No. 35189

]




UOMKEYILLE COUNTY
CHARLES C. JUST, ESQ. — 1SB 1779 IDAHO

KIPP L. MANWARING, ESQ. — ISB 3817 PIALG 13 PHIP: o8
JUST LAW QFFICE v
381 Shoup Avenue

P.O. Box 50271

[daho Falls, Idaho 83405

Telephone: (208) 523-9106

Facsimile: (208)523-9146

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
STATE OF IDAHO, COUNTY OF BONNEVILLE

RECONSIDERATION AND SECOND

Defendants. MOTION FOR SUMMARY JUDGMENT

BLACK DIAMOND, LLC, )
) Case No. CV-07-3806
Plaintiff, )
vs. )
)
SHERRY KIMBALL, an Individual, ) AFFIDAVIT OF COUNSEL IN
and JOHN DOES [-X, ); SUPPORT OF MOTION FOR
)
)
)

STATE OF IDAHO )
sS.

County of Bonneville )

Kipp Manwaring, being first duly sworn under oath, deposes and states as follows:

1. I am a licensed attorney in the state of Idaho and represent Plaintiff in the above
action.

2. Attached as Exhibit A and incorporated here by reference is a true and correct
copy of pages 7 through 10 of the transcript of the hearing dated March 6, 2008.

3. Attached as Exhibit B and incorporated here by reference is a true and correct
copy of Plaintiff’s responses to Defendant’s discovery requests.

Dated this 11th day of August 2008.

W VT
Kipp L. Manwaring C/

Affidavit of Counsetl 1
Black Diamond, LLC v. Kimbali, S. l (._i
CV-07-3806 -



SUBSCRIBED AND SWORN to before me this 11th day of August 2008.

%”
R %/fp 7’@\‘ .o M
A 2,
7 s 0TARp Y \U(LXM

”{h,

[Sea Z
Ll D o g ';é(:: Notary Public For Idaho
ERRT 211% ;5 Residing At: Shelley
@/"}5 oS My Commission Expires: 05.24.11
R PNTUATN & ‘
Uy S

CERTIFICATE OF MAILING

[ HEREBY CERTIFY that on the 11" day of August 2008, a true and correct copy of the
foregoing document was served upon the person or persons named below, in the manner
indicated.

DOCUMENT SERVED: AFFIDAVIT OF COUNSEL

PARTIES SERVED: David A. Johnson
WRIGHT WRIGHT & JOHNSON
477 Shoup Avenue, Suite 109
PO Box 52251
1daho Falls, Idaho §3405-2251
MAILED

Sedoeet

Aligia Lambert
Legal Assistant

Affidavit of Counsel pi
Biack Biamend, LL.C v. Kimball, S.
V073806 1 fl’:
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Page 7
1 have the defense or the lack of discovery saying, well,
2 we're not the trustee. 'We submit that as the
3 attorneys, I mean, they have chose as to represent
4 Black Diamond. They are algo the trustee. They have
5 the documents sitting in their file,
5 Like, for example, one of the affidavits we
7 filed in this case is my affidavit where [ talk to
$ Sandy Winn, who's one of their affiants, and she
9 indicated she doesn't really recall anything, but the
10 documents that she had that she turmed over to Just Law
11 Office. Those are records we want to get.
12 ‘We have now had an amendment of the caption.
13 We haven't had an amendinent of the complaint related to
14 Black Diamond Alliance, LLC. Now LLC is not an entity
15 that can act for itself. There are humans; there is
16 individuals that act on behalf and thers are persous
17 involved. 'We want to know who the members, we want Lo
18 know who the managers are in order to do the discovery
19 on this case.
20 As I indicated on the issue of the notice,
21 frankly, it doesn't matter. It they don't have to give
22 any notice of a postponement sale to the debtor, the
23 case is going to be done, and I'm not going to play
24 games of, you know, making them go for the formal

Page G
1 one, because I think that's true. T don't think you
2 can send a subpoena to a law firm and get the law
3 firm's documents as opposed to their client's documents
4 or in the context you're raising #. So [ think if
5 you're telling me they just have to give you whatever -
6 they've got, I think you're wrong.
7 MR. JOHNSON: Well, okay --
8 THE COURT: What you have to do is you have to
9 send a subpoena duces tecum to Just Law Firm as an
10 independent entity and say, or as trustee and say we
11 want you o appear on such and such a day for a
12 deposition and produce your documents. You just don't
13 write them a letter and say because you represent Black
14 Diamond, yvou got to cough up everything you got.
15 MR. JOUNSON: And, frankly, 1 know we're not
16 here on a motion to compel today, and the Court may be
17 right. But when I got the documents recently it was a
18 guestion of convenience. But, nevertheless, regardless
19 of that, I don't have those documents available,
20 THE COURT: Let me go back and clarify
21 something you said -- I think you said in passing. Let
22 me do it in the way of a question: If I find that the
23 notice of a continuation given verbally at the first
24 gale is sufficient, does that resolve the case?

5 present, that's a factual issue. That is what they

6 won't provide the information to us. That would be

7 contained in the documents from the title company that
8 was sent to the trustee --

9 THE COURT: What would be contained i the

10 documents?

1} MR. JOHNSON: I'mn sure that's where they got

12 the documents is the name of the individuals there. In
13 their discovery response, they indicated who they

14 indicated the other individuals there at this trustee

15 sale. 1 believe that those could be material

16 witnesses. They are discoverable.

17 And when they also make the assertion that we
18 have the burden of going forth and showing that it

19 wasn't in good faith, you don't - we're entitled to

20 have reasonable discovery in this case, which we

21 haven’t got yet. Instead, we have this, well, Just Law
22 Office 1s the trustee is not the same as Just Law

23 Office as the representative of Black Diamond or Black
24 Diamond Alliance.

25 THE COURT: Well, vou're kind of losing that

25 aamendment and that, So the Court can decide on that 25 MR. JOHNSON: Yes.
Page 8§ Page 10
1 isste. 1 THE CQURT: So can we hear that issue today?
2 But when they are saying in their reply brief 2 MR. MANWARING: Yes.
3 such things as they are the highest bidder at a 3 MR. JOHNSON: Right.
4 foreclosure sale with numerous other potential buyers 4 THE COURT: Okay. We'll hear that issue.

5 We'll reserve for yvou to bring at a later time, if you
¢ need to, the issue of bonafide purchaser.

7 MR, JOUNSON: Thank you, Your Honor.

8 THE COURT: Okay. Mr. Manwaring?

9 MR. MANWARING: Thank you, Your Honor.

10 As the Court has identified, one of the main
11 thrusts of the defendant's response and counterclaim
12 here is that they did not receive notice of the
13 postponed sale date. That is a legal issue. Again,

14 the interplay of the notice requirements comes from
15 Section 45-1506 of the Idaho Code. And that code
16 section and, frankly, the case law that we have cited
17 in our reply brief, directs that where there is not a

18 bankruptcy that has stayed the original trustee's sale,
19 but instead you simply have postponed that sale by
20 direction of the beneficiary or otherwise, the notice
21 for the postponed sale is complete when, at the time of
22 the original sale, the trustee or ifs agent gives oral

23 notice that the sale has been postponed and sets a new
24 date and time for the postponed sale,

25 The statute cited by the defendant claiming

KAREN KONVALINKA. CSR #319 1

U Page 7 - Page 10




CHARLES C. JUST, ESQ. ~ 18SB 1779
KIPP L. MANWARING, ESQ. —ISB 3817
JUST LAW OFFICE

381 Shoup Avenue

P.O. Box 50271

Idaho Falls, Idaho 83405

Telephone: (208) 523-9106

Facsimile: (208) 523-9146

Attomneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
STATE OF IDAHO, COUNTY OF BONNEVILLE

BLACK DIAMOND, LLC, )
) Case No. CV-07-3806
Plaintiff, )
Vs. )
| )
SHERRY KIMBALL, an Individual, ) PLAINTIFFS’ RESPONSE TO
and JOHN DOES I-X, ) DEFENDANT’S FIRST SET OF
) INTERROGATORIES AND
Defendants. ) REQUESTS FOR PRODUCTION
) OF DOCUMENTS

TO: Defendant, Sherry Kimball, an Individual and her attommey of record,

David A. Johnson; _
The Plaintiffs respond to Defendant’s First Set Of Interrogatories And Requests

For Production of Documents as follows:
INTERROGATORY NO. 1: Please state the name, address and telephone

number of each and every person amswering or consulted with to answer these
Interrogatories and/or responding to the Requests for Production.

ANSWER: Trent D. Tyler. He may be contacted through counsel, Just Law
Office.

INTERROGATORY NQ. 2: Please state the name, address, telephone number,
and a brief description of the expected testimony of each and evéry witness you intend to

call at any hearing or trial in this case.

ANSWER: Object as to identity of witnesses. Without waiving that objection,
see the affidavits submitted in support of summary judgment. In addition, Trent D. Tyler
o ) PO ‘.‘.‘:'.;‘;,‘.‘

=

is the designated representative of Black Diamond Alliance, LLC.
Plaintiffs” Response To First Set Of Interrogatories 1

Black Piamond, LLC v. Kimbali, S,

CV-07-3806 ‘ 17




INTERROGATORY NO. 3: Please state the name and address of each and every
expert witness you intend to call at the trial in this matter, a complete statement of all
opinions to be expreésed and the basis and reaséns therefore; the data or other
information considered by the witness in forming the opinions; any exhibits to be used as
a summary of or support for the opinions; any qualifications of the witness, including a
list of all publications authored by the wiiness within the preceding ten | years; the
compensation o be paid for the testimony; and a listing of any other cases in which the
witness has testified as an exper! at trial or deposition within the preceding four years.

ANSWER: No experts have been identified.

INTERROGATORY NO. 4: Please list and identify all e)d'ubﬁs which you intend

or expect to introduce into evidence at any hearing or trial of this matter and state the

name and address of the person presently in possession of such exhibits,

ANSWER: Bxhibits have not been identified but will include all exhibits attached
to the affidavit of Bradon Howell and the re-recorded trustée’s deed atiached to the
affidavit of counsel. ' |

- INTERROGATORY NOQ. 5: Identify any and all members and managers of
Black Diamond from January 1, 2006, to the present. For each person identified, indicate

whether they were a member and/or manager.

ANSWER: All information is available through the ldaho Secretary of State’s
online service. '

INTERROGATORY NO. 6: Describe each and every communication,

conversation, and contact you had with the Trustee or any agent of the Trustee, prior to

the June 12, 2007, Trustee’s Sale. For each conversation or contact, state the date, the
person conversing on behalf of Black Diamond, the person(s) to whom they spoke, (i.c.

Trustee or agent of the Trustee) and the substance of each communication, conversation

or contact,
ANSWER: None. ‘
INTERROGATORY NO. 7: Describe any business, personal, social, or familial
refationship between any member or manager of Black Diamond and tﬁe frustee or an

agent of the trustee, from January 1, 2006, to the 'present. Your answer should

specifically describe the relationship between Bradon Howell and Jayce K. Howell.

Plaintiffs’ Response To First Set Of Intesrogatories 2
Black Diamond, LLC v, Kimball, S. 1 8
CV-07-3806



ANSWER: Black Diamond Alliance, LLC, (BDA), had no busmess relationships
with the trustee or its agent. Bradon Howell arid Jayce Howell are brothers_

INTERROGATORY NO. 8: Please state your opinion as to the value of the

Subject Property and state your basis for such opinion.
ANSWER: Object. Value is not an issue in this action: Without waiving that

objection, refer to the price bid at the trustee’s sale.
INTERROGATORY NO. 9: Has Braden Howell ever had an interest in or

received any interest in or any compensation from Black Diamond? If your answer is in

the affirmative, describe in detail the interest, amount of compensation, and the reason for

the interest or compensation.

ANSWER: No.
INTERROGATORY NO. 10; Identify all persons present at the May 29, 2007,

Trustee’s sale. ,
ANSWER: BDA was not present at the May 29, 2007 trustee’s sale and has no

knowledge of what other persons may have been present. BDA called the title company

on May 29, 2007 prior to the time of the sale aud learned the sale was going to be

postponed
INTERROGATORY NO. 11: Identify all persons present at the June 12, 2007,

Trustee’s sale.
ANSWER: BDA is not certain of all persons who may have been present at the

trustee’s sale on June 12, 2007, but knows the following persons were present:
BDA '
Dick Fowler
Jerry and Mary Gowacki
Chad Murdoch
Jeremy Bingham
INTERROGATORY NO. 12: Describe all communications between First

American Title Company and the Trustee, between May 1, 2007,.and July 1, 2007.
ANSWER: BDA cannot respond; it was not privy to any communications

between First American Title Company and the Trustee,

Plaintiffs’ Response To First Set Of Interrogatories 3
BRlack Diamond, LLC v. Kimbal, 5. ¢
CV-47-3806

19



INTERROGATORY NO, 13: Describe all communications between Fremont

Investment & Loan and the Trustee, between May 1, 2007, and Jﬁly 1, 2007.

ANSWER: BDA cannot respond; it was not privy to any communications

between Fremont Investment & Loan and the Trustee.

REQUEST NO. 1: A copy of all documents and exhibits which could be

introduced by Plaintiff at a hearing or trial of this matter.
RESPONSE: Copies of all exhibits were attached to the affidavit of Bradon

Howell and affidavit of counsel previously delivered to you.
REQUEST NO. 2; A copy of all documents related to Black Diamend, from

January 1, 2006, fo the present, including:

a
b.

@

d.

c.

Axticles of Organization

Operating Agreement

All amendments to the Articles of Organization

Membership certificates or other documents related to ownership interest.

All documents showing membership, ownership, and/or management.

RESPONSE: Articles of Organization are available through the Idaho Secretary

of State’s online service. Object as to all other documents. Legal existence of BDA is

niot at issue in this action and its internal documents are confidential.

REQUEST NO. 3: A copy of all documents related to the Trustee’s sale of the

Subject Property, including:

.

Check, warrant, or other negotiable instrument showing your payment for

the Subject Property.

If payment was made via wire transfer or other means, all documents

related to the account from which the funds were sent, including contracts

related o such account, signature cards, etc. “
c. Documents in possession of the Trustee related to the receipt of the
funds from Black Diamond.

RESPONSE: a. See attached copy of cashier’s check.

b.  Not applicable.
. BDA is not in privy with the trustee and does not have

possession of the trustee’s records.

Plaintiffs’ Response To First Set Of Interrogatories 4
Bilack Diamond, LLC v. Kimball, 8. 2

CV-07-3806



REQUEST NO. 4: A copy of all correspondence and communications between

First American Title Company and the Trustee.

RESPONSE: BDA has no requested documents in its possession; it was not privy
to any correspondence and communications between First American Title Company-and
the Trusiee. | '

REQUEST NO. 5: A copy of all documents received from First American Title

Company related to the Subject Property.
RESPONSE: BDA received no documents from First American Title Company.

REQUEST NO. 6. A copy of all documents related to the Subject Property,

including all affidavits, notices, publications, correspondence, notes, ete., which have not
otherwise been provided to Defendant. |

RESPONSE: BDA is not currently aware of other documents in its possession
relating to the subject property that have not already been provided as noted in response

to Request No. 1.
REQUEST NO. 7. A copy of all documents exchanged between Fremont

Investment & Loan and the Trustee. |
RESPONSE: BDA has nio requested documents in its possession; it was not privy

to any documents exchanged between Fremont Investment & Loan and the Trustee.

REQUEST NO. 8: A copy of all documents you relied on in answering the

foregoing Interrogatories, to the extent the documents are nof protected by privilege,
inchuding work-product and/or attorney-client privileges.

RESPONSE: See prior responses.

Dated this 26" day of February 2008.

Bla}knEIam Alhf@e

Trent D@?le} Member

Kipp L. Manwaring ( %
A intif

ttorney for Plaintiff

Plaintiffs’ Response To First Set Of Interrogatories 5 ™A
Black Diamond, LLC v. Kimbal], S, fo 4
CV-07-3806 : ‘



VERIFICATION

STATE OF IDAHO )
$S.
County of Bonneville )

Trent D. Tyler, being first duly sworn, deposes and says: he is a member of the
Plaintiff in the above action; he has read the foregoing Plaintiff’s Response To

Defendant’s First Set of Interrogatories an the contents thereof and as to the
matters and things alleged, be believes the gam to '
A &,,,\

Trén/ D. Tyler

SUBSCRIBED AND SWORN to before me this Q d day of February 2008.

)

[SEAL] iy, : g

SOeB DORA, ' ef% oL
& - R % Notary Public for Idaho N
_5':? \\\OTA/? Ly % Residing at: [d&i’)@ EOUJ 3
S Towm } E My Commission Expires: “4.17 7
i, PUBLIC 4 § |

% 8 o

Y ey

s OF TORWS

e

Plaintiffs’ Response To First Set Of Interrogatories 6
Black Diamond, LLC v. Kimbail, S. y £
CV-07-3806 ‘ fo b



BONNEVILLE COUNTY
CHARLES C. JUST, ESQ. -1sB 1779 IDAHO

KIPP L. MANWARING, ESQ. - I8B 3§(7 00 A1 _
JUST LAW OFFICE HAUG 13 PMIP: 58
381 Shoup Avenue

P.O. Box 50271

idaho Falls, Idaho 83405

Telephone: (208} 523-9106

Facsimile: (208) 523-9146

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
STATE OF IDAHO, COUNTY OF BONNEVILLE

BLACK DIAMOND, LLC,
Case No. CV-(7-3806

Plaintiff,
vs.

MEMORANDUM IN SUPPORT
OF MOTION FOR RECONSIDERATION

SHERRY KIMBALL, an Individual,
and JOHN DOES I-X,

Defendants.

R i i e S L

In granting Defendant’s motion for reconsideration the court determined there was an

issue of fact as to whether Defendant was told the foreclosure sale was cancelled or postponed.

At the March 6, 2008 hearing on Plaintiff’s motion for summary judgment counsel for Defendant

stated:

As 1 indicated on the issue of the notice, frankly, it doesn’t matter. It (sic} they
don’t have to give any notice of a postponement sale to the debtor, the case is
going to be done, and I'm not going to play games of, you know, making them
go for the formal amendment and that. So the Court can decide on that issue.
(Transcript, p. 7, L1. 20-25; p. 8, L. 1)}{emphasis added).

Subsequently, the court clarified counsel’s position:

THE COURT: Let me go back and clarify something you said — 1 think
vou said in passing. Let me do it in the way of a question: If [ find that
the notice of a continuation given verbally at the first sale is sufficient,
does that resolve the case?
MR. JOHNSON: Yes.

(Transcript, p. 9, L1 20-25)(emphasis added).

Memorandum I Support of Motion For Reconsideration 1
Biack Diamond, LLC v. Kimball, S. -
CV-07-3806 o 3




“A stipulation between counsel entered upon the minutes of the court is
generally deemed binding upon the parties.” Savage Lateral Ditch Water
Users Association v. Sand Hollow Ditch Co., Lid, 125 ldaho 237, 245, 869
P.2d 554, 562 (1993), citing, 1.C. § 3-202(1); Singleton v. Pichon, 102 Idaho
588, 589, 635 P.2d 254, 255 (1981).

At the hearing, counsel for Defendant clearly stated that the issue was related to
postponement, and not cancellation, of the foreclosure sale. Moreover, counsel stipulated that
resolution of that issue was dispositive. Nevertheless, Defendant’s motion for reconsideration
ignored the prior stipulation and representation and claimed the basis was an understanding of
cancellation and not postponement. Nowhere in counsel’s argument to the court on March 6,
2008 is the question raised of cancellation. Rather, the issue was couched in terms of notice of
postponement.

Counsel’s stipulation on the record in open court is binding upon Defendant.
Accordingly, disposition of the action rested upon the court’s construction of the applicable
statute. Defendant cannot later avoid her position and seek relief from the binding stipulation.

Plaintifl’s motion for reconsideration should be granted and the court should re-enter
summary judgment in Plaintiff’s favor.

Dated this 11" day of August 2008.

At PV s
Kipp L. Manwaring
Attorney for Plaintiff

Memorandum in Support of Motion For Reconsideration 2
Black Diamand, LLC v. Kimbalk, 3. ~
CV-07-3806 L 4



CERTIFICATE OF MAILING

I HEREBY CERTIFY that on the 11" day of August 2008, a true and correct copy of the
foregoing document was served upon the person or persons named below, in the manner

indicated.

DOCUMENT SERVED: MEMORANDUM IN SUPPORT OF
‘ MOTION FOR RECONSIDERATION

PARTIES SERVED: David A. Johnson
WRIGHT WRIGHT & JOHNSON
477 Shoup Avenue, Suite 109
PO Box 52251
Idaho Falls, Idaho 83405-2251
MAILED

Pk

Alicia Lambert
Legal Assistant

Memorandum 1n Support of Motion For Reconsideration 3 .
Black Diamond, LLC v. Kimball, S. ".
CV-07-3806

€A



5

Vo R DU GHE AL POURT
’ SHLY ITLAHD

B 21 Pd44

David A. Johnson, Esq.

Wright, Wright & Johnson, PLLC
477 Shoup Avenue, Suite 109
P.0. Box 52251

ldaho Falls, ID 83405-2251
Telephone (208) 535-1000
Facsimile (208) 523-4400

ldaho State Bar No. 3319

Attorney for Defendant

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

BLACK DIAMOND ALLIANCE, LLC, Case No: CV-07-3806

Plaintiff,

DEFENDANT’S RESPONSE TO
PLAINTIEF’S MOTION FOR
SHERRY KIMBALL, RECONSIDERATION

(Dated June 3, 2008)

VS.

Defendant,

David A. Johnson, attorney for Defendant Sherry Kimball {(Kimball), hereby
responds to Plaintiff Black Diamond Alliance, LLC’s (Black Diamond) Motion for
Reconsideration and Memorandum in Support of Motion for Reconsideration, as
foliows:

Black Diamond’s argument is encapsulated on page 2 of its supporting
memorandum, wherein it asserts that “Ialt the hearing, counsel for Defehdant clearly
stated that the issue was related to postponement, and not cancellation, of the

foreclosure sale” (emphasis added). The emphasized portion is not false. There is

1. DEFENDANT’S RESPONSE TO PLAINTIFF'S MOTION FOR RECONSIDERATION
26



absolutely no indication that cancellation was not at issue in this case. Black Diamond
is not correctly representing the record.

Further, the referenced statement is taken out of context. The statement was
made during a discussion regarding Black Diamond’s attorney's refusal to produce
documents even though they acted as trustee. The point being made is the relevance
of the requested documents. The context of the statement was that if no notice was
required, then the case was required. Any usage of the word “postponement” was not
to the exclusion of the fact that Kimball was told the sale was cancelled, as indicaled in
the pleadings. Use of the word “postponement” was not intended to narrow or change
the issue or facts, but rather to indicate that the sale was put off until a later time.
Kimball understood that the sale could be rescheduled if she did not comply with the
agreement. Kimball also believed that she would receive notice of any subsequent
sale.

Black Diamond asserts a stipulation was made that narmmowed the case to
~adequacy of the Notice of postponed sale. Such assertion is out of context. Even at
face value, the supposed stiputation would be the entire statement, including "[i]f they
don’t have to give any notice . . . .* Even under a postponement at the Trustee’s sale,
notice is required to be verbally announced.

As to the colloquy between the Court and Defendant’s counsel, the question and
answer do not support Black Diamond’s contention. In response to the Courl's
question “iJf | find that the notice of a continuation givern verbally at the first sale is
sufficient, does that resolve fhe case?’, Deféndant’s counsel answered in the

affirmative. Such acknowledgment does not, nor was it intended {o, stipulate or admit

2- DEFENDANT'S RESPONSE TO PLAINTIFF'S MOTION FOR RECONSIDERATION

2



that the sale was postponed versus cancelled, but rather determine what notice is
required under the facts of this case.

In essence, Black Diamond is asserting that Kimball waived the cancelfation
argument. To constitute a waiver, the same must be a voluntary abandonment,
renouncement, or surrender of that claimed privilege or right. There must be both the
knowledge of the existing right and the intention to forgo the right. BLack’s Law
DICTIONARY 1276 (7" abr. ed. 2000). Black Diamond's statement that Defendant’s
counsel “clearly stated” that cancellation was not the issue is “clearly” faise. As the
. Court correctly identified, the issue of cancellation was sufficiently raised in the
pleadings, particularly the pleadings refated to the summary judgment, and was not
waived.

if there was any misunderstanding at the March 6, 2008, hearing, the
misunderstanding was clarified by the subsequent Motion for Reconsideration. Without
authority cited, Black Diamond takes the position that once the word “postponement”
was used, it is irevocable. The Motion for Reconsideration was timely filed and can be

used to correct the misspoken or incorrect understanding.

NRIGHT, WRIGHT & JOHNSON, PLLC

David A. Johnson, Esq.

DATED: August 21, 2008.

3- DEFENDANT'S RESPONSE TO PLAINTIFF'S MOTION FOR RECONSIDERATION
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CERTIFICATE OF SERVICE
| hereby centify that | am a duly licensed attorney in the State of |daho, with my
office in Idaho Falls, Idaho, and that on August 21, 2008, | served a true and correct
copy of the foregoing document, on the person or persons listed below by first class
mail, with the correct postage thereon, or by causing the same to be delivered by the

following method:

Attorneys served: Method of Service:
Kipp L. Manwaring Mail
Just Law Office

P.O. Box 50271
Idaho Falls, ID 83405-0271

e e

"David A. Johnson, Esq.

4- DEFENDANT’S RESPONSE TO PLAINTIFF'S MOTION FOR RECONSIDERATION
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CHARLES C. JUST, ESQ. - 1SB 1779
KIPP L. MANWARING, ESQ. —I1SB 3817

JUST LAW OFFICE 08 AUE 25 PH 3 0%

381 Shoup Avenue DISTRICT COURT

P.O. Box 50271 : MAGISTRATE DIYISION
BOMHE v‘:f.g}ﬁ;goum?

Idaho Falls, Idaho 83405 . -
Telephone: (208) 523-9106 :
Facsimile: (208) 523-9146

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
STATE OF IDAHO, COUNTY OF BONNEVILLE

Defendants.

BLACK DIAMOND, LLC, )
) Case No. CV-07-3806
Plaintiff, }
Vs, )
: )
SHERRY KIMBALL, an Individual, ) MOTION AND MEMORANDUM
and JOHN DOES 1I-X, ) FOR PARTIAL SUMMARY
) JUDGMENT
)
)

In accordance with LR.C.P. 56, Black Diamond Alliance, LLC, moves the court for iis
order granting summary judgment on the issue: Was Black Diamond Alliance, LLC, .a bona fide
purchaser for value at the nonjudicial foreclosure sale? This motion is based upon the pleadings
f record, including all prior affidavits, and the affidavit of counsel, and the affidavits .of Chad
Murdoch, Dick Fowler, Jeremy Bingham, and Jerry Gowacki.

Facts

Black Diamond Alliance, LLC, has no business associations with Just Law Office, the trustee for
the nonjudicial foreclosure sale. (A4ffidavit of Counsel, Exhibit B). Black Diamond Alliance,
LLC, has no business associations with Braden Howell, a foreclosure technician at Just Law
Office. (Affidavit of Counsel, Fxhibit B). Black Diamond Alliance, LLC, was the highest bidder
at the foreclosure sale and paid the trustee the full bid amount of $112,500. (A4ffidavit of
Counsel, Exhibit B; Affidavits of Chad Murdoch, Dick Fowler, Jeremy Bingham, Jerry

Gowacki).

Motion and Memorandum i
For Partial Surmmary Judgment

Black Diamond, LLC v. Kimball, S.

CV-07-3806 "




Other persons. remained alert to the foreclosure sale of Defendant’s property and attended the
sale on the postponed date. (Affidavits of Chad Murdoch, Dick Fowler, Jeremy Binghans, Jerry
Gowacki). Chad Murdoch, Dick Fowler, Jeremy Bingham, and Jerry Gowacki, all had potential
interest as buyers at the foreclosure sale; however, Black Diamond Alliance, LI.C, was the
highest bidder. (4ffidavits of Chad Murdoch, Dick Fowler, Jeremy Bingham, Jerry Gowacki,
Affidavit of First American Title).

Argament

Sherry Kimball contends in her counterciaim that she has superior right, title, and interest
to the subject real property. Black Diamond in reply maintains the affirmative defense of bona
fide purchaser for value. |

“As a general rule, a bona fide purchaser prevails against all adverse claimants, including
the true owner. Ogilvie v. Idaho Bank & Trust Co., 99 Idaho 361, 582 P.2d 215 (1978). In other
contexts as well, a bona fide purchaser’s rights have been held unassailable. See 1.C. § 55-909.
Jahnke v. Mesa Equipment, Inc., 128 Idaho 562, 916 P.2d 1287(Ct. App. 1996).

“A bona fide purchaser is one who takes real property by paying valuable consideration
and in good faith, i.e., without knowing of adverse claims. 1.C. § 55-606; § 55-812. The theory
behind the rule is to protect innocent purchasers and to allow them to obtain and convey
unsullied interests. Generally, a person must take property through a ‘conveyance’ in order to be
afforded the protective status of a bona fide purchaser.” Sun Valley Land and Minerals, Inc. v.
Burt, 123 Idaho 862, 853 P.2d 607(Ct. App. 1993).

Black Diamond paid valuable consideration for the subject property. Black Diamond had
no notice of any adverse claim. The foreclosure sale was held publicly with other potential
purchasers present. There was no collusion between Black Diamond and the trustee. After the
sale, the trustee by trustee’s deed conveyed title to Black Diamond. Accordingly, Black
Diamond’s was a bona fide purchaser for value and its title is paramount to Sherry Kimball's

claims. Summary judgment should be entered in favor of Black Diamond.

Dated this 21st day of August 2008.
Kipp L. Manwaring ( %
Attorney for Plaintiff

Motion and Memotandum 2
For Partial Summary Judgment

Black Diamond, LLC v. Kimbalfi, S.

CV-07-3806
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CERTIFICATE OF MAILING

I HEREBY CERTIFY that on the 21st day of August 2008, a true and correct copy of the
foregoing document was served upon the person or persons named below, i the manner
indicated.

DOCUMENT SERVED: MOTION AND MEMORANDUM FOR
PARTIAL SUMMARY JUDGMENT

PARTIES SERVED: David A. Johnson
WRIGHT WRIGHT & JOHNSON
477 Shoup Avenue, Suite 109
PO Box 52251
Idaho Falls, Idaho 83405-2251
MAILED

Legpl Assistant

Mation and Memorandum 3

For Partial Summary Judgment

Rlack Diamond, LLC v. Kimbali, S. L)
CV-07-3806 S0



CHARLES C. JUST, ESQ. —1sB 1779

KIPP L. MANWARING, ESQ. — ISB 3817 2008 Aug 2 .

JUST LAW OFFICE o 5 PH 301

381 Shoup Avenue - M,\?’;: TEICT COURT

P.0. Box 50271 BORNE VI L Corsion
HYAHD

Idaho Falls, Idaho 83405
Telephone: (208) 523-9106
Facsimile: (208) 523-9146

Attorneys for Plaintiff

IN THBE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
STATE OF IDAHO, COUNTY OF BONNLEVILLE

Defendants.

BLACK DIAMOND, L1L.C, )
) Case No. CV-07-3806
Plaintiff, )
Vs. )
)
SHERRY KIMBALL, an Individual, ) AFFIDAVIT OF
and JOHN DOES [-X, ) DICK FOWLER
)
)
)

STATE OF IDAHO )

ss.

County of Bonneville )

Dick Fowler, being first duly sworn under oath, deposes and states as follows:

I. 1 am eighteen years of age or older and have personal knowledge of the facts and
information contained in this affidavit.

2. 1 speculate in the local real estate market and watch for notices of foreclosure to
determine whether a particular foreclosure may be economically advantageous.

3. [ became familiar with the notice of foreclosure regarding the property that is the
subject of this action.

4. From the notice I knew that First American Title Company in Idaho Falls was the
designated agent for the trustee in crying the foreclosure sale.

3. On the date initially set in the note for the foreclosure, I contacted First American
to determine if the sale would be held. I was informed that the sale was to be postponed for a
given time period and made note of that new date.
Affidavil of Dick Fowler 1

Black Diamond, LLC v. Kimball, S.
CV-07-3806
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6. On the date for the postponed sale, 1 contacted First American and discovered the
sale would take place. I personally went to First American’s office to observe and possible
participate in the sale.

7. A few others were present for the foreclosure sale, including an agent of Black
Diamond Alliance, LLC.

8. The lender’s credit bid was set forth by the crier of the sale. Black Diamond

made a bid. I do not recall if others present made a bid. Based upon Black Diamond’s highest

JATX

/
chk\Fowle; ,

bid, the property was sold, to Black Diamond.
Dated this /f‘g y of August 2008,

SUBSCRIBED AND SWORN to before me this l_ da}) of August 2008,

QZ%:/%W o

ary Public For Idaho
esiding At: Shelley
My Commission Expires: 05.24.11

-t B
%LIC_:"*§ /57 ﬁ/ﬁ/ﬁ X /K{}

uo &
(N OF B‘& R &7
) '“usls?aﬂ“‘ ” é’ *?y @

Affidavit of Dick Fowler 2
Black Diamend, LLC v, Kimball, 8. S {_i
Cv-(7-3806 ’



CERTIFICATE OF MAILING

I HEREBY CERTIFY that on the 11" day of August 2008, a true and correct copy of the
foregoing document was served upon the person or persons named below, in the manner
indicated.

DOCUMENT SERVED: AFFIDAVIT OF DICK FOWLER

PARTIES SERVED: David A. Johnson
WRIGHT WRIGHT & JOHNSON
477 Shoup Avenue, Suite 109
PO Box 52251
Idaho Falls, Idaho 83405-2251
MAILED

Alicia Lambex_
Legal Assistant

Affidavit of Dick Fowler 3
Biack Diamond, LLC v, Kimbali, S,
CV-07-3806
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CERTIFICATE OF MAILING

I HEREBY CERTIFY that on the 20" day of August 2008, a true and correct copy of the
foregoing document was served upon the person or persons named below, in the manner
indicated.

DOCUMENT SERVED: AFFIDAVIT OF DICK FOWLER

PARTIES SERVED: David A. Johnson
WRIGHT WRIGHT & JOHNSON
477 Shoup Avenue, Suite 109
PO Box 52251
Idaho Falls, Idaho 83405-2251
MAILED

Lebal Assistant

Affidavit of Dick Fowler 3
Biack Diamond, L1.C v. Kimball, S.
CV07-3806
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CHARLES C. JUST, ESQ. -8B 1779

KIPP L. MANWARING, ESO. ~ ISB 3817 20l

JUST LAW OFFICE © My AUG 25 PH 0

381 Shoup Avenue wETRIGT S

P.O. Box 50271 HAG \&_.-nigﬁ;‘i?oum Y
m My

Idaho Falls, Jdaho 83405 %
Telephone: (208) 523-9106
Facsimile: (208) 523-9146

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
STATE OF IDAHO, COUNTY OF BONNEVILLE

Defendants.

BLACK DIAMOND, LLC, )
) Case No. CV-07-3806
Plaintiff, }
\F )
)
SHERRY KIMBALL, an Individual, ) AFFIDAVIT OF
and JOHN DOES I-X, ) JEREMY BINGHAM
)
)
)

STATE OF IDAHO )

$S.

County of Bonneville )

Jeremy Bingham, being first duly swom under oath, deposes and states as follows:

1. [ am eighteen years of age or older and have personal knowledge of the facts and
information contained in this affidavit.

2. I speculate in the local real estate market and watch for notices of foreclosure to
defermine whether a particular foreclosure may be economically advantageous.

3. 1 became familiar with the notice of foreclosure regarding the property that is the
subject of this action. .

4, From the notice I knew that First American Title Company in Idaho Falls was the
designated agent for the trustee in crying the foreclosure sale.

5. On the date initially set in the note for the foreclosure, I contacted First American
to determine if the sale would be held. I was informed that the sale was to be postponed for a

given time period and made note of that new date.

Alfidavit of Jeremy Bingham
Black Diamond, LLC v, Kimball, S,
CV-67-3806
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6. On the date for the postponed sale, I contacted First American and discovered the

sale would take place. 1 personally went to First American’s office to observe and possible

participate in the sale.
7. A few others were present for the foreclosure sale, including an agent of Black

Diamond Alliance, LLC.
8. The lender’s credit bid was set forth by the crier of the sale. Black Diamond

made a bid. T do not recall if others present made a bid. Based upon Black Diamond’s highest

bid. the property was s/?d to Black Diamond.
Dated this /o? 77 day of August 2003.

/: "_zx(
y _Adgremy ing 1an@

SUBSCRIBED AND SWORN to before me this /Q_“l 4&}1 of August 2008.

.

SN A, zl}aa/ Public For Idajo —
f ?.-'“““e;.io e’ﬁding At: j&éjﬁ ﬁd—% _.LE

My Commission Expires:

. %,
& o %
Faf T_CRry 2
s v g -
R * £ ‘ 6?7
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Affidavit of Jeremy Bingham 2
Black Diamond, LLC v, Kimball. §. -~
OV-07-3806 G 8



CERTIFICATE OF MAILING

] HEREBY CERTIFY that on the 20" day of August 2008, a true and correct copy of the
foregoing document was served upon the person or persons named below, in the manner
indicated.

DOCUMENT SERVED: AFFIDAVIT OF JEREMY BINGHAM

PARTIES SERVED: David A. Johnson
WRIGHT WRIGHT & JOHNSON
477 Shoup Avenue, Suite 109
PO Box 52251
Idaho Falls, Idaho 83405-2251
MAILED

2 bt

Alicia Lambe
Legal Assi

Affidavit of Jeremy Bingham 3
Black Diamond, LLC v. Kimball, S,
{V-07-3806
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CHARLES C. JUST, ESQ. ~18B 1779

KIPP L. MANWARING, ESQ. - 18B 3817 2008 AUG 25 PH 3: 01
JUST LAW OFFICE T

381 Shoup Avenue MAGISTRATE DIYISION
P.0O. Box 50271 BOMNEYHLE C QUNTY

[daho Falls, [daho 83405
Telephone: (208) 523-9106
Facsimile: (208) 523-9146

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
STATE OF IDAHO, COUNTY OF BONNEVILLE

BLACK DIAMOND, LLC, )
) Case No. CV-07-3806
Plaintift, )
Vs, );
)
SHERRY KIMBALL, an Individual, ) AFFIDAVIT OF
and JOHN DOES [-X, ) CHAD MURDGCK
)
Defendants. )
)

STATE OF IDAHO )
Ss.

County of Bonneville )

Chad Murdock, being first duly sworn under oath, deposes and states as follows:

i I am eighteen years of age or older and have personal knowledge of the facts and
information contained in this affidavit. _

2. I speculate in the local real estate market and watch for notices of foreclosure to
determine whether a particular foreclosure may be economically advantageous.

3. 1 became familiar with the notice of foreclosure regarding the property that is the
subject of this action.

4, From the notice 1 knew that First American Title Company in Idaho Falls was the
designated agent for the trustee in crying the foreclosure sale. _

5. On the date initially set in the note for the foreclosure, I contacted First American
to determine if the sale would be held. 1 was informed that the sale was to be postponed for a
given time period and made note of that new date.
Affidavit of Chad Murdock [

Black Diamond, LLC v. Kimball, S. 40 O A T
CV-07-3806



On the date for the postponed sale, I contacted First American and discovered the

6.
sale would take place. I personally went to First American’s office to observe and possible

participate in the sale.

7.

A few others were present for the foreclosure sale, including an agent of Black
Diamond Alliance, LLC.
The lender’s credit bid was set forth by the crier of the sale. Black Diamond

8.
made a bid. I do not recall if others present made a bid. Based upon Black Diamond’s highest

bid. the property was sold to Black Diamond.
Dated this | % day of August 2008.

Chad Mufdock &

Wittigy,,,

SUBSCRIBED AND SWORN to before me this 11th day of August 2008
““’“ﬂ‘hm [

N
X \\3‘--""""-{%{"?@/@,
‘ Notary Public For Idaho
Residing At: Shelley
My Commission Expires: 0524t - 24 -4 7
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AfTidavil of Chad Murdock
Black Diamond, L1.C v. Kimbali, §. *
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CERTIFICATE OF MAILING

I HEREBY CERTIFY that on the 20" day of August 2008, a true and correct copy of the
foregoing document was served upon the person or persons named below, in the manner

indicated.

DOCUMENT SERVED: AFFIDAVIT OF CHAD MURDOCK

PARTIES SERVED: David A. Johnson
WRIGHT WRIGHT & JOHNSON
477 Shoup Avenue, Suite 109
PO Box 52251
Idaho Falls, Idaho 83405-2251
MAILED

Affidavit of Chad Murdock. 3
BBlack Diamond. LLC v. Kimball, S. &
CV-07-3806 4



BONMEVILLE COUNTY
CHARLES C. JUST, ESQ. ~ ISB 1779 AR

KIPP L. MANWARING, ESQ. ~ 1SB 3817 oG PM
JUST LAW OFFICE 2B SEP -5 PH 3+ 31
381 Shoup Avenue

P.O. Box 50271

Idaho Falls, Idaho 83405

Telephone: (208) 523-9106

Facsimile: (208) 523-9146

Attorneys for Plamtiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
STATE OF IDAHO, COUNTY OF BONNEVILLE

Defendants.

BLACK DIAMOND, LLC, )
) Case No, CV-07-3806
Plaintiff, ) :
Vs, 3
)
SHERRY KIMBALL, an Individual, ) AFFIDAVIT OF
and JOHN DOES I-X, ) MARY GLOWACKI
)
)
)

STATE OF IDAHO )
ss.

County of Bonneviile )

Mary Glowacki, being first duly sworn under oath, deposes and states as follows:

1. 1 am eighteen years of age or older and have personal knowledge of the facts and
information contained in this affidavit.

2. I speculate in the local real estate market and watch for nofices of foreclosure fo
determine whether a particular foreclosure may be economically advantageous.

3. I became familiar with the notice of foreclosure regarding the property that is the
subject of this action.

4, From the notice I knew that First American Title Company in Idaho Falls was the
designated agent for the trustee in crying the foreclosure sale.

5. On the date initially set in the note for the foreclosure, 1 contacted First American
to determine if the sale would be held. T was informed that the sale was 1o be postponed for a
given time period and made note of that new date.
Affidavit of Mary Glowack i

Black Diamond, L1.C v. Kimball, 5. A0
CV-07-3806 = XY




6. On the date for the postponed sale, 1 contacted First American and discovered the
sale would take place. I personally went to First American’s office to observe and possible’
participate in the sale. |

7. A few others were piesent for the foreclosure sale, including an agent of Black

Diamond Alhiance, LLC.
8. The lender’s credit bid was set forth by the crier of the sale. Black Diamond

made a bid. I do not recall if others present made a bid. Based upon Black Diamond’s highest

bid, the property was sold to Black Di 1ond \0 @%
ey

Dated ﬂnsﬂ___ day of Aagwg?
e %Q\\ow Sy’ /lf f\
éﬁ\%j me\ kﬁ@ '

SUBSCRIBED AND SWORN to before me thi ay of Amgus%ZOOS

() . Ty

Notar§/Public For Idaho
Residing At:
My Commission Expires:

[Seal]
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Residing in Rexburg, 1D
n Commission Expires: 13109
e, 5\ «%%w
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Aflidavit of Mary Glowacki 2
Black Diamond, LLC v. Khmbail, S.
CV-07-3806 4 4



CERTIFICATE OF MAILING

I HEREBY CERTIFY that on the 3rd day of September 2008, a true and correct copy of
the foregoing document was served upon the person or persons named below, in the manner

indicated.

DOCUMENT SERVED: AFFIDAVIT OF MARY GLOWACKI
PARTIES SERVED: David A. Johnson

WRIGHT WRIGHT & JOHNSON
477 Shoup Avenue, Suite 109

PO Box 52251

Idaho Falls, Idaho 83405-2251
MAILED

Alicia JAmber
Legal Assistant

Affidavit of Mary Glowsacki 3
Black Diamond, LLC v. Kimball, S. ; 4
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CHARLES C. JUST, ESQ. — ISB 1779 \DAHD 1
P L. MANWARING, ESQ. — ISB 3817 :

ST L AR OFFICE ! 8 i SEP -5 P 3

381 Shoup Avenue

P.O. Box 50271

Idaho Falis, Idaho 83405

Telephone: {208) 523-9106

Facsimile: (208) 523-9146

BOHN

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
STATE OF IDAHO, COUNTY OF BONNEVILLE

Defendants.

BLACK DIAMOND, LLC, )
) Case No. CV-(7-3806
Plaintiff, )
Vs, )
)
SHERRY KIMBALL, an Individual, ) AFFIDAVIT OF
and JOHN DOES I-X, )} JERRY GLOWACKI
)
)
)

STATE OF IDAHO )
88,

County of Bonneville )

Jerry Glowacki, being first duly sworn under oath, deposes and states as follows:

1. I am eighteen years of age or older and have personal knowledge of the facts and
information contained in this affidavit.

2. I speculate in the local real estate market and watch for notices of foreclosure to
determine whether a particular foreclosure may be economically advantageous.

3. I became familiar with the notice of foreclosure regarding the property that is the
subject of this action.

4, From the notice 1 knew that First American Title Company in Idaho Falls was the
designated agent for the trustee in crying the foreclosure sale.

5. On the date initially set in the note for the foreclosure, I contacted First American
to determine if the sale would be held. T was informed that the sale was to be postponed for a

given time period and made note of that new date.

Affidavit of Jerry Glowacki 1
Biack Diamond, LLC v. Kimball, S. i .
CV-07-3806 46



6. On the date for the postponed sale, I contacted First American and discovered the

sale would take place. I personally went to First American’s office to observe and possible

participate in the sale.
7. A few others were present for the foreclosure sale, including an agent of Black

Diamond Alliance, LLC. |
8. The lender’s credit bid was set forth by the crier of the sale. Black Diamond

made 2 bid. I do not recall if others present made a bid. Based upon Black Diamond’s highest

bid, the property was sold to Black Diamond.

Dated this 25 7 ‘day of August 2008.

R ij:;;%i.-~m-~-*“
J e‘f-ry*ﬁﬁjwacki

SUBSCRIBED AND SWORN to before me this-}"_?iéay of August 2008.

[Seal] Q%/g ‘ZZ/W S
ary Public For Idaho
. %dﬁng At %/,/y /“5/%@
' My Commission Expires: / | ‘

4/7

2? ()}: “) “td;?

Fapeppparet®

Affidavit of Jerry Glowacki
Black Diamend, LLC v. Kimball, S. "
CV-07-3806 4'7
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CERTIFICATE OF MAILING

1 HEREBY CERTIFY that on the 3rd day of September 2008, a true and correct copy of
the foregoing document was served upon the person or persons named below, in the manner

indicated.

DOCUMENT SERVED: AFFIDAVIT OF JERRY GLOWACKI
PARTIES SERVED: David A. Johnson

WRIGHT WRIGHT & JOHNSON
477 Shoup Avenue, Suite 109

PO Box 52251

Idaho Falls, Jdaho 83405-2251
MAILED

AlGdavit of ferry Glowacki 3
Black Diamond, LLC v. Kimball, S. 4 8
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BOMMEVILLE COUNTY
8 IDAHO

MWIRSEP 17 PH 37

David A. Johnson, Esq.

Wright, Johnson, Tolson & Wayment, PLLC
477 Shoup Avenue, Suite 109

P.O. Box 52251

idaho Falls, 1D 83405-2251

Telephone {208) 535-1000

Facsimile (208) 523-4400

ldaho State Bar No. 3319

Attorney for Defendant

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

BLACK DIAMOND, LLC, Case No: CV-07-3806

Plaintiff, ‘
VS. AFFIDAVIT OF DAVID A. JOHNSON
SHERRY KIMBALL, et al. (SECOND)

Defendant.
STATE OF IDAHO )

© SS.

County of Bonneville )

David A. Johnson, being first duly sworn, deposes and says:

1. | am the attorney for Defendant Sherry Kimball in this matier.
2. I make this Affidavit based upon my own knowledge, information, and
belief.

3. Attached hereto as Exhibit A is the original Plaintifi’'s Response to

Defendant’s First Set of Interrogatories and Request for Production of

1- AFFIDAVIT OF DAVID A. JOHNSON {SECOND)
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Documents, which was received by my office on February 28, 2008.

e

David A. Johnson

DATED: September 17, 2008.

SUBSCRIBED AND SWORN to before me on September 17, 2008.

-
%- y }
,

Notary Public for Idaho
Commission expires: 4/23/2010

)

4

T .

{" pATRICIA BUTIKOFER §
§ ' noTeRy PUBLG R
STATE OF IDAHO ¢

el Ve ¢

CERTIFICATE OF SERVICE

I hereby certify that | am a duly licensed attforney in the State of Idaho, with my
office in Idaho Falls, Idaho, and that on September 17, 2008, | served a true and
correct copy of the foregoing document, on the person or persons listed below by first

class mail, with the correct postage thereon, or by causing the same to be delivered by

the following method:

Person/Attorney Served: Method of Service:

Kipp L. Manwaring Facsimile 208-523-9146
Just Law Office

P.0O. Box 50271

Idaho Falls, ID 83405-0271

v

<David A. Johnson, Esq.

2- AFFIDAVIT OF DAVID A. JOHNSON (SECOND)
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CHARLES C. JUST, ESQ. - 1SB 1779
KIPP L. MANWARING, ESQ. ~ 1SB 3817

JUST LAW OFFICE FER 74 7003
381 Shoup Avenue

P.O. Box 50271

Idaho Falls, Idahe 83405

Telephone: (208) 523-9106

Facsimile: (208) 523-9146

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
STATE OF IDAHO, COUNTY OF BONNEVILLE

BLACK DIAMOND, LLC,
Case No. CV-07-3806

Plaintift,
V8.
PLAINTIFFS’ RESPONSE TO
DEFENDANT’S FIRST SET OF
INTERROGATORIES AND
REQUESTS FOR PRODUCTION
OF DOCUMENTS

SHERRY KIMBALL, an Individual,
and JOHN DOES 1-X,

Defendants.

St M e S S N Nt Mt S S

TO: Defendant, Shetry Kimball, an Individual and her attomney of record,

David A. Johnson; ,
The Plaintiffs respond to Defendant’s First Set Of Interrogatories And Requests

For Production of Documents as follows:
INTERROGATORY NO. 1; Please state the name, address and telephone

number of each and every person answering or consulted with to answer these
Interrogatories and/or responding to the Requests for Production.

ANSWER: Trent . Tyler. He may be contacted through counsel, Just Law

Office.
INTERROGATORY NO. 2: Please state the name, address, telephone number,

and a brief description of the expected testimony of each and every witness you intend to

call at any hearing or trial in this case.
ANSWER: Object as to identity of witnesses. Without waiving that objection,

see the affidavits submitted in support of summary judgment. In addition, Trent D. Tyler

is the designated representative of Black Diamond Alliance, LL.C.

Plaintiffs’ Response To First Set OF Interrogatories 1 “
RBlack Dizmond, LLC v. Kimball, S, 5 A

CV-07-3806 EXH'B'T A
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INTERROGATORY NO. 3: Please state the namue and address of each and every

expert witness you intend to call at the trial in this matter, a complete statement of all
opinions - to be expressed and the basis and reasops therefore; the data or other
information considered by the wilness in forming the opinions; any exhibits to be used as
a summary of or support for the opinions; any qualifications of the witness, including a
list of all publications authored by the witness within the preceding ten years; the
compensation to be paid for the testimony; and a listing of any other cases in which the
witness has testified as an expert at trial or deposition within the preceding four years.

ANSWER: No experts have been identified.
INTERROGATORY NO. 4: Please list and identify all exhibits which you intend

or expect to introduce into evidence at any hearing or trial of this matter and state the
name and address of the person presently in possession of such exhibits.

ANSWER: Exhibits have not been identified but will include all exhibits atlached
to the affidavit of Bradon Howell and the re-recorded trustee’s deed attached to the
affidavit of counsel.

INTERROGATORY NO. 5. I[dentify any and all members and managers of

Black Diamond from January 1, 2006, to the present. For each person identified, indicate

whether they were a member and/or manager.
ANSWER: All information is available through the Idaho Secretary of State’s

 online service.
INTERROGATORY NO. 6; Describe each and every communication,

conversation, and contact you had with the Trustee or any agent of the Trustee, prior to

the June 12, 2007, Trustee’s Sale. For each conversation or contact, state the date, the
person conversing on behalf of Black Diamond, the person(s) to whom they spoke, (i.e.

Trustee or agent of the Trustee) and the substance of each communication, conversation

or confact.
ANSWER: None.
INTERROGATORY NO. 7: Describe any business, personal, social, or familial

relationship between any member or manager of Black Diamond and the trustee or an

agent of the trustee, from January 1, 2006, to the present. Your answer should

specifically describe the relationship between Bradon Howell and Jayce K. Howell.
Plaintilfs” Response To First Set Of Interrogatories 2
Black iamond, LLC v. Kimball. 5.

CV-07-35806 5

i
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ANSWER: Black Diamond Alliance, LLC, (BDA), had no business relationships
with the trustee or ils agent. Bradon Howell and Jayce Howell are brothers.

INTERROGATORY NO, 8: Please state youwr opinion as to the value of the

Subject Property and state your basis for such opinion.

ANSWER: Object. Value is not an issue in this action. Without waiving that
objection, refer to the price bid at the trustee’s sale.

INTERROGATORY NO, 9: Has Braden Howell ever had an interest in or

received any interest in or any compensation from Black Diamond? If your answer is in

the affirmative, describe in detail the interest, amount of compensation, and the reason for

the interest or compensation.

ANSWER: No.
INTERROGATORY NO. 10: Tdentify all persons present at the May 29, 2007,

Trustee’s sale.
ANSWER: BDA was not present at the May 29, 2007 trustee’s sale and has no

knowledge of what other persons may have been present. BDA called the title company
on May 29, 2007 prior to the time of the sale and learned the sale was going to be

postponed
INTERROGATORY NO. 11; Identify all persons present at the June 12, 2007,

Trustee’s sale.
ANSWER: BDA is not ceriain of all persons who may have been present at the

trustee’s sale on June 12, 2007, but knows the following persons were present:
BDA
Dick Fowler
Jerry and Mary Gowacki
Chad Murdoch

Jeremy Bingham
INTERROGATORY NO, 12 Describe all communications between First

American Title Company and the Trustee, between May 1, 2007, and July 1, 2007.
ANSWER:. BDA cannot respond; it was not privy to any communications

between First American Title Company and the Trustee.

Plaintiffs’ Response To First Sel Of Interrogatories
Black Diamond, LLC v. Kimball, 5. ' B 7
CV-07-3806 .



INTERROGATORY NO, 13; Describe all communications between Fremont

Tnvestment & Loan and the Trustee, between May 1, 2007, and July 1, 2007,
ANSWER: BDA cannot respond; it was not privy o any communications

between Fremont Investment & Loan and the Trustee.

REQUEST NO. 1: A copy of all documents and exhibits which could be

introduced by Plaintiff at a hearing or trial of this matter.
RESPONSE: Copies of all exhibits were attached to the affidavit of Bradon
Howell and affidavit of counsel previously delivered to you.

REQUEST NO. 2: A copy of all documents related to Black Diamond, from

January 1, 20006, to the present, including:

a. Articles of Organization

b. Operating Agreement

C. All amendments to the Articles of Organization

d. Membership certificates or other documents related to ownership interest.

e. All documents showing membership, ownership, and/or management.

RESPONSE: Articles of Organization are available through the Jdaho Secretary
| of State’s online service. Object as to all other documents. Legal existence of BDA is
f not at issue in this action and its internal documents are confidential.

REQUEST NO. 3. A copy of all documents related to the Trustee’s sale of the

Subject Property, including:

a. Check, warrant, or other negotiable instrument showing your payment for

the Subject Property.
b. If payment was made via wire transfer or other means, all documents

related to the account from which the funds were sent, including contracts

retated to such account, signature cards, ete.

j
\

C. Documents in possession of the Trustee related to the receipt of the

finds from Black Diamond.

LESPONSE: a. See attached copy of cashier’s check.

b. Not applicable.
c. BDA is not in privy with the trustee and does not have
possession of the trustee’s records.
Plaintiffs’ Response To First Set Of Interrogatories 4

flack Diamond, 1.1C v, Kimbalt, S. 54
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REQUEST NO. 4. A copy of all correspondence and communications between

First American Title Company and the Trustee.
RESPONSE: BDA has no requested documents in its possession; it was not privy
to any correspondence and communications between First American Title Company and

the Trustee.
REQUEST NO. 5. A copy of all documents received from First American Title

Company related to the Subject Property.
RESPONSE: BDA received no documents from First American Title Company.
REQUEST NO. 6: A copy of all documents related to the Subject Property,

including all affidavits, notices, publications, correspondence, notes, efc., which have not
otherwise been provided to Defendant.

RESPONSE: BDA is not currently aware of other documents in its possession
relating to the subject property that have not aiready been provided as noted in response

to Request No. 1.
REQUEST NO. 7. A copy of all documents exchanged between Fremont

Invesiment & Loan and the Trustee.

RESPONSE: BDA has no requested documents in its possession; it was not privy
to any documents exchanged between Fremont Investment & Loan and the Trustee.

REQUEST NO. 8 A copy of all documents you relied on in answering the

foregoing Interrogatories, to the extent the documents are nof protecied by privilege,
including work-product and/or attorney-client privileges.

RESPONSE: See prior responses.

Dated this 26" day of February 2008.

Black-Diam 19@ A?liag)ee, LI iC
f .,7( _4_/( ) -

By: \ e
Trent DLT@]@\', Member \,

Kipp L. Manwaring V
Attorney for Plaintiff

Plainti{fs’ Response To First Set Of Interrogatories 3
Biack Diamond, LLC v. Kimball, S.
CV-N7-3806
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VERIFICATION
STATE OF IDAHO

)
SS.
)

County of Benneville

rent D. Tyler, being first duly sworn, deposes and says he 1s a member of the
Plaintiff in the above action; he has read the foregoing

Plaintiff’s Response To
Defendant’s First Set of Interrogatories and knows)the conten{% tameof and as to the
maiters and things alleged, he believes the ame to heltrue.

A\V\

T 1&{ D. Tyler

SUBSCRIBED AND SWORN to before me this o) J) day of February 2008
[SEAL]

\\\\\li!llil:f”f

- S ‘EB OR/?JJ”//

'\
ey C }( A5 (} Gl
;.;{s“ i 2 Notary Public for Idaho
5?; :,' t\Q (i)']:gxi(i)J

% Residing at: olodo )(\ B
ey, 1 E My Commission Expues. AP
L PUBLG A §
J,J @ e @“
//// ;?:_ ...... {v) P‘\{\q\y
/’ffffililii\\\\

Plaintills’ Response To First Set O Inferrogalories 6
Biack Diamend, LILC v, Kimball, §
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BOHNEVILLE COUNTY
HIAHD

JNYSEP 1T PH e 37

David A. Johnson, Esq.

Wright, Johnson, Tolson & Wayment, PLLC
477 Shoup Avenue, Suite 109

P.O. Box 52251

ldaho Falls, 11D 83405-2251

Telephone (208) 535-1000

Facsimile (208) 523-4400

Idaho State Bar No. 3319

Attorney for Defendant

IN THE DISTRICT COURT OF THE SEVENTH JUDIGIAL DISTRICT OF
THE STATE OF IDAHQ, IN AND FOR THE COUNTY OF BONNEVILLE

BLACK DIAMOND, LLC, Case No: CV-07-3806
Plaintiff,
vs. | RESPONSE TO PLAINTIFF'S
MOTION AND MEMORANDUM FOR
SHERRY KIMBALL, et al. PARTIAL SUMMARY JUDGMENT
Defendant.

David A. Johnson, attorney for Defendant Sherry Kimball (Kimball}, hereby
responds to Plaintiff Black Diamond, {.L.C's (Black Diamond) Motion for Partial
Summary Judgment filed on or about August 21, 2008, as foliows:

FACTS IN DISPUTE

Kimball disputes that Black Diamond Alliance, LLC, was a bona fide purchase in

good faith. The following facts support Kimball's position:

1- RESPONSE TO PLAINTIFF’S MOTION AND MEMORANDUM FOR PARTIAL SUMMARY
JUDGMENT

58



1. Braden Howell was an employee and agent of Just Law Office, the

Trustee who handled the foreclosure sale which is the subject of this

litigation.

2. Braden Howell is the brother to Jayce K. Howell, the manager of Biack
Diamond.

3. Noticeably absent is any affidavit or other sworn testimony from Black

Diamond in support of its own motion filed herein. There is no affidavit in
which Black Diamond identifies what information it had and from whom.
4. Each of the identical affidavits filed by Black Diamond (Glowacki,

Murdock, Bingham, and Fowler) states that each of affiant :

a. Did not attend the first scheduled trustee’s sale. Rather, they
learned, by their initiated contact with the Trustee’s designated crier
the date of the sale. (Paragraph 5 of each Affidavit.)

b. Are real estate speculators, particulariy foreclosure sales, and have
peculiar knowledge about the system. (Paragraph 2 of each
Affidavit.}

C. Apparently felt it could be financially advantageous to attend the
sale, but none of them submitted the bid even though the market
value (see Affidavit of Sherry Kimball) was substantially less than
the sale price of the property.

d. Failed to identify the amount of the creditor's bid and how Black
Diamond’s bid differed. (Paragraph 8 of each Affidavit.)

2- RESPONSE TO PLAINTIFF’'S MOTION AND MEMORANDUM FOR PARTIAL SUMMARY
JUDGMENT



As indicated in Kimball's first response memcrandum regarding summary
judgment, Black’s Law Dictionary states that a bona fide purchaser for value is “[o]ne
who purchases legal title to real property without actual or constructive notice of any
infirmities, claims, or equities against the title.” BLACK'S LAW DICTIONARY 1001 (7" abr.
ed. 2000). if a purchaser is on inquiry notice of a potential defect of statutory notice
requirements, they cannot qualify as a bona fide purchaser. Federal Home Loan Mort.
Corp v. Appel, 143 ldaho 42 137 P.2d 429, at 434 (2006) . In Federal Home,
referencing Shearer v. Allied Live Oak Bank, 758 S.W.2d 940 (Texas Ct. App. 1988),
reasonabie or inquiry notice can originate from circumstances refated to the sale.
Idaho follows this faw. “One who purchases property is put on notice of title disputes
that a reasonable investigation would reveal, Duff v. Seubert, 110 Idaho 865, 870, 719
P.2d 1125, 1130 (1985).” Anderson v. Rex Hayes Family Trust, 185 P.3d 253, 255
(2008). See also Steward v. Good, 754 P.2d 150 (Wash. 1998).

Whether or not a party is a bona fide purchaser is a mixed question of law and
fact, usually determined at trial. Hudesman v. Foley, 73 Wash.2d 880, 8899?, 441
P.2d 532 (1968)}. Black Diamond and the others at the sale were speculators in real
estate intended to take advantage of the misfortunes of others. Black Diamond
apparently is implicitly arguing that Black Diamond and the other speculators were
similarly situated as far as notice.  This implicit argumént is that, because other
persons at the sale could be classified as bona fide purchasers, so should Black
Diamond. Black Déa&lond has presented no affidavits or supporting documents in which

it is stated where they obtained knowledge about the sale. Even if there was no formal

3- RESPONSE TO PLAINTIFE'S MOTION AND MEMORANDUM FOR PARTIAL SUMMARY
JUDGMENT
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business relationship between Just Law Office/Braden Howell and Black
Diamond/Jayce Howell, the logical inference is that Biack Diamond was aware of
information from Braden Howell as to Kimbail's ownership interest and attempts fo
avoid losing her property which was the reason for the cancellation of the first sale.

The fact that there were other bidders at the Trustee's sale does not establish
that the sale was properly conducted, which fact would have been known either actually
or by way of constructive notice under the circumstances.

DATED: September 17, 2008

e
&-}. -
WRIGHT, JOHNSON, TOLSON &

WAYMENT, PLLC
David A. Johnson, Esq.

CERTIFICATE OF SERVICE
| hereby certify that | am a duly licensed atiorney in the State of Idaho, with my
office in Idaho Falls, 1daho, and that on September 17, 2008, | served a true and
correct copy of the foregoing document, on the person or persons listed below by first
class maill, with the correct postage thereon, or by causing the same to be delivered by

the following method.

Person/Attorney Served: Method of Service:

Kipp L. Manwaring 208-523-9146
Just Law Office

P.O. Box 50271

ldaho Falls, 1D 83405-0271

David A. Johnson, Esq.

4- RESPONSE TQ PLAINTIFF'S MOTION AND MEMORANDUM FOR PARTIAL SUMMARY
JUDGMENT
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BONITV G Touh Ty

CHARLES C. JUST, ESQ. -~ 18B 1779
KIPP L. MANWARING, ESQ. — 18B 3817
JUST LAW OFFICE

381 Shoup Avenue

P.O. Box 50271

1daho Falls, Idaho 83405

Telephone: (208) 523-9106

Facsimile: (208) 523-9146

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
STATE OF IDAHO, COUNTY OF BONNEVILLE

Defendants.

BLACK DIAMOND, LLC, )

) Case No. CV-07-3806
Plaintiff, )

Vs, )
)

SHERRY KIMBALL, an Individual, ) REPLY TO RESPONSE IN

and JOHN DOES I-X. ) OPPOSITION TO MOTION FOR
) SUMMARY JUDGMENT
)
)

Black Diamond Alliance, LLC, replies as follows to Kimball’s response in opposition to
the pending motion for summary judgment. | '

Kimball recently deposed Bradon Howell of Just Law, Inc., and Trent Tyler of Black
Diamond. Pertinent portions of those depositions are attached as Exhibits to the affidavit of
counsel in support of this reply.

According to the testimony of Bradon Howell, he had no business relations with Black
Diamond and no contact with Black Diamond. (Affidavii of Counsel, Exhibit A, p. 8, 1. 8-16).
Howell did not have contact with Black Diamond relating to the Kimball foreclosure sale.
(Affidavit of Counsel, Exhibit A, p. 24, 11. 20-25; p. 25, 11. 1-2).

Howell further testified that Franklin Bank directed him to postpone the initial trustee’s
sale date scheduled for May 19, 2007, (Affidavit of Counsel, Exhibit A, p. 12, 1. 2-25; p. 13, 1L
1-21).

Trent Tyler testified that Black Diamond learned of the Kimball foreclosure through
published notices of default in the Post Register. (4ffidavit of Counsel, Exhibit B, p. 11, 1L 17~
25:p. 12, 1L 1-16; p. 25, 11. 3-19). Tyler attended the postponed sale date on June 12, 2007 afer

l\\’i)’l) 1 I\\n‘)iJ\,Ht.‘)u Ea) \/lz|.fucnuun ) L

Motion For Sununary Judgment i
Black Diamond. LLC v. Kimball, S. 6 [
CV-07-3806



CERTIFICATE OF MAILING

I HEREBY CERTIFY that on the 30th day of September 2008, a true and correct copy of
the foregoing document was served upon the person or persons named below, in the manner
indicated.

DOCUMENT SERVED: REPLY TO RESPONSE IN OPPOSITION
TO MOTION FOR SUMMARY JUDGMENT

PARTIES SERVED: David A. Johnson
WRIGHT, WRIGHT & JOHNSON
477 Shoup Avenue, Suite 109
PO Box 52251
Idaho Falls, Idaho 83405-2251
MAILED

e oy

Adicia-Lambert-
Legal Assistant

Reply To Response In Opposition To 3
Motion For Summary Judgment

Biack Diamond. LILC . Kimball. &. :
CvV-07-3806 B 4



CHARLES C. JUST, ESQ. —18B 1779

KiPP L. MANWARING, ESQ. - 158 3817

JUST LAW OFFICE Qg roeT
381 Shoup Avenue ‘ o
P.O. Box 50271

Idaho Falis, Idaho 83405

Telephone: (208) 523-9106

Facsimile: (208) 523-9146

Attorneys for Plaintiff

IN THE DISTRICT COURTYT OF THE SEVENTH JUDICIAL DISTRICT
STATE OF IDAHO, COUNTY OF BONNEVILLE

BLACK DIAMOND, LLC,
Case No. CV-07-3806

Plaintiff,
vs.

AFFIDAVIT OF COUNSEL IN
SUPPORT OF REPLY TO RESPONSE
IN OPPOSITION TO MOTION FOR
SUMMARY JUDGMENT

SHERRY KIMBALL, an Individual,
and JOHN DOES I- X,

Defendants.

et et gt Mgt N M M e N et

STATE OF IDAHO )
$5.

County of Bonneville )

Kipp Manwaring, being first duly sworn under oath, deposes and states as follows:

i I am a licensed attorney in the state of Idaho and represent Plaintiff in the above
action.

2. Attached as Exhibit A and incorporated here by reference is a true and correct
copy of portions of the deposition of Bradon Howell,

3. Attached as Exhibit B and incorporated here by reference is a true and correct
copy of portions of the deposition of Trent Tyler.

Dated this 30" day of September 2008.

e /2 Prrerimn s
Kipp L. Manwaring
Attorney for Plaintifl

Aflidavil of Counsel !
Black Diamend, LLC v. Kimball, S. -
CV-07-3806 C D



SUBSCRIBED AND SWORN to before me this 30" day of September 2008
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CERTIFICATE OF MAILING

I HEREBY CERTIFY that on the 30" day of September 2008, a true and correct copy of
the foregoing document was served upon the person or persons named below, in the manner
indicated.

DOCUMENT SERVED: AFFIDAVIT OF COUNSEL

PARTIES SERVED: David A. Johnson

WRIGHT WRIGHT & JOHNSON

477 Shoup Avenue, Suite 109
PO Box 52251

Idaho Falls, Idaho 8§3405-2251
MAILED

At

Alicia “ambyrt
Lega] Assistani

Aflidavil of Counsel

2
Black Diamond, LLC v. Kimball, 8. 6 G
CV-(7-3800



Deposition of Bradon K. Howell - 0. +/08

e SHERT 2 PAGE § woem PAGE 7 ;
1 that. Because of that, sometimes you may anficipate 1 Q  And the brothers that were affiliated
2 aquestion before the question is complefed. But 2 with that business?
3 just make sure that you wait until the end of the 3 A Dustin Howell. Jaycs, JAY.CE.
4 question to answer so we don't talk over each other? 4 Howell,
5 Okay? 5 Q And you probably know where | am headed
6 A Sure, 6 with the next question. Where is Jayce Howell
7 Q@ Okay? 7 currently, as far as the physical location?
8 A Uh-huh. 8 A | am not sure.
9 Q The next one is to make sure that your 8 Q Okay. Do you know if he is - well, |
10 answers are clear and definitive. Parficularly 10 mean do you know where he resides?
11 avoid things like Uh-huh or Huh-hu or yeah - those 1 A As far as business or -
12 in particular causes fits for the deposition 12 @ Residential.
13 ftranscript fater on. 13 A Yes.
14 A Okay. 14 (@ Okay. | assume you have contact from
15 Q  If there are other issues that come up 15 fime to fime with him?
16 as we take this deposition, | will raise them at 16 A Yes.
17 this time - or at that time. 17 Q Do you know what business hs is
18 Finally, if you need fo correct 18 affiliated with?
19 something or you have an epiphany-type expetience and ; { 19 A No.
20 you want to clarify it, you may want to make a mental 20 @ Do you know whether he has any business
21 note at the end of that question and answer, and we 21 known as Black Diamond Alliance?
22 can come back at some point and clarify because | 22 A Yes.
23 want to make sure that we're clear. 23 Q And whatis your knowledge about that
24 Okay? 24 husiness?
25 A Okay. 25 A Good standing.
5
e PAGE 6 e PAGE 8
1 Q What is your current employment. 1 Q Well, 1 was going fo say: Is thata
2 A Foreclosure specialist/office manager. 2 review of the Secrefary of State records or your
3 Q Whom are you emplayed with? 3 personal view?
4 A Just Law Office. 4 (Trent Tyler, Jayce Howell and Dustin Howell
5 Q How long have you been with Just Law 5 enfered the deposition room.}
6 Office? 8 MR. JOHNSON: Weicome, gentlemen.
7 A Nine o fen years. 7 BY MR. JOHNSON:
8 Q Okay. And have you had other 8 Q Have you ever had any involvement with
8 occupations or pursuits at any fime during that nine 9 Black Diamond Alliance?
10 to ten years? 10 A I don't understand the question.
1 A Yes, 1l Q Whatis the nature of your confact then
12 Q And what were they? 12 with Black Diamond Alliance?
13 A Realtor. 13 A None,
14 Q Okay. And was there a particular 14 Q  You have never had any business
15 brokerage that you were affiliated with? 15 association?
16 A High Desert Realors. 16 A No.
17 Q And did you ever have any family 17 Q Okay. Now in conjunction with your
18 members that were associated with High Desert 18 fitle as foreclosure specialist, what fype of dufies
18 Realtors? 18 and responsibiliies do you have?
20 A Yes. 20 A Setup, conduc trustee sales
21 Q  And who was that? 21 throughout the stale of idaho.
22 A | have a father and two brothers 22 Q Okay. Tell me about the process in
25 affifiated. 23 general terms.
24 G And your father is who? 24 A File, receive first legal action, set a
25 A Kerry Howell. 25 sale. Conduct the sale ~ all per lender's
B .
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1 instructions. 1 A It's an on-line based correspondence -
2 Q Okay. Now the term "crier”, does that 2 forthe vendor and servicer.
3 mean anything fo you? 3 Q Okay. Method of communication?
4 A That would usually be a title company 4 A Correct.
5 in our case who conducts the frustee sale on our 5 Q Okay. The vendor being the note
1 6 behalfin the county where the property is located. 6 holder? .
7 Q Do you typically attend a trustee - 7 A The vendor ~ We would be the vendor.
8 A No. Sory. 8 Q- Okay. And what would be the person who
9 Q@ Rule number one, first one -~ 9 had the note, what would be their tifle?
10 A Sorry. 10 A | guess servicer.
" Q No, you are fine. Do you usually 11 Q  Okay. Make sure that we have gof ~
12 atfend the frustee sale? 12 A | would say we're the trustee and they
13 A No, 13 are the client,
14 @ s there a particular person that is 14 Q  OkKay. 1am not going to ask you
15 employed by the frustee thaf atiends the sale? 15 questions about each step of the foreclosure process
18 A Ne. 16 because | am nof too sure how much it really has
17 Q And what was — what is the reason that 17 ‘bearing. | have seen the documents.
18 you work with title companies? 18 { want to go fo approximately the end
19 A They provide fitle work. Title 19 part of May of 2007. And you were aware that there
20 insurance. i's convenient for our office as we do 20 was a trusfee sale that { believe was scheduled for
21 them throughout the state of ldako. 21 the 30th — or what was the original date of the
22 Q Okay. And as far as information, how 22 ftrustee sale? | can't remember if it was the 29th or
23 s it conveyed from a customer on whom you are 23 the 30th.
24 providing a trusfee sale? How does that come to you 24 A The original sale date was set for May
25  in general terms? 25 29,2007 at 11:00 o'clock a.m. at First American
9 11
e PAGE 10 — PAGE 12 ;
1 A Fam not sure | understand the 1 Title Company on Jennie Lee in Idaho Falls.
2 question, 2 Q Did that sale fake place?
3 Q Well, 1 mean do you get a particular 3 A No.
4 company that provides you business or is it various 4 Q0 Why not?
5 sources? ) A Postponed per fender's instructions,
B A We do have established clients, yes, B Q How did those instructions come to you?
7 Q Okay. Now maybs we can turn our 7 A~ Verbally on the phone.
8 attention fo Sherry Kimball's foreclosure sale, Are 8 Q Okay. Tell me about the conversation.
9 you familiar with that particular maiter? 9 Who did you speak with?
10 A Yes. 10 A Sarah at Fremont,
1 Q@ When was the first time you became 11 Q Now do you keep any notes or journals
12 involved with that particular fransaction? 12 on these particular fype of matters?
13 A January 8th, 2007. 13 A Phone calls?
14 Q Okay. And how was it thaf you became 14 Q The question was: Journals or notes.
15 involved in this particular situation? 15 A Yes : :
16 A A foreclosure referral from Fremont 16 Q And what is the nature of the notes
17 investment and Loan was sent to us. 17 that you keep?
18 Q How did that information come to you? 18 A Just written in my file basicalty. |
19 A You know | think it was via an 19 mean, there is some on-line things that | can print
20 over-night express. 20 out Butin this particular case | believe it was a
21 Q Okay. | have noticed that in some of 21 fast minute thing that they decided fo do, so they
22 the documents there is a YIP portal. 22 had called.
23 A Yes. 23 Q Okay. And so when they called, this
24 Q0 Whatis that? 24 Sarah, what did Sarah tell you?
25 25 A Postoone the sale - | befieve it was
10 12
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e SHEET 4 PAGE 13 e PAGE 15
1 two weeks - for possible forbearance. 1 A No. . :
Z Q@ Now are there any notes related to this 2 Q Aliright Let's talk about that
3 ielephone call? 3 conversation. '
4 A Justwhat | have in my file, yeah. But 4 A Okay.
5 if's my notes. 5 Q Tell me what you recall about how it
B Q  And what are your notes? If{ could 6 was made? Was it an in-person conversation? A
7 look at those, 7 telephone conversation?
8 A Per Sarah af Fremont. Postponed 8 A She had called and said that somaone
9 6-12-07. It'sright here. 9 had put something on her door and she wanted to know
10 Q As far as the 6-12-07, is that the date 10 what was going on. | said -- | basicafly gave her
11 that you created? 11 the run down that we had posiponed the sale
12 A Yes. 12 previously and it went up for auction.
13 Q Okay. |wantto just walk through fo 13 fwas told, | think from her - she had
14 make sure | understand. She said fo posipone it two 14 told me that she had until X day -- | don't recadl
15 weeks. 15 the day - to come up with X amount of funds, and |
16 A | believe that was the timeframe they 16 believe it was 3,000, and then they would accept them
17 were giving her. Yes. And yotr can't conduct a 17 and cancel the sale; "them” being Fremont.
18 trustee sale on a Safurday - 50 | believe that is 18 And per Fremont, they received some of
19 why the 12th was the initial date - — or on the 19 the funds but not all of them. And therefore
120 weekend. So it had to be during the week, So that 20 proceeded with the sale. Sent me a new bid. And it
21 is how that felt info place. 21 was conducted on the 12t of June,
22 Q Allright. Now during that same {ime 22 MR. JOHNSON: [ know you are probably
23 period, did you have any contact with Sherry 23 confused and rather than going back, et me
24 Kimball? 24 indicate fo you and perhaps show you some of your
25 A No. 25 records.
13 15 |
P PAGE 14 s PAGE 16
1 Q  She reports that she called and talked 1 in fact let's just have this one
2 to someone which she believes she thinks was you to 2 marked.
3 make sure that the sale was cancelled - 3 (Exhibit 1 marked)
4 A Okay. : 4 BYMR. JOHNSON:
5 Q -~ for that day. 5 Q  Mr. Howell - well, let's see. | guess
6 A | don't recall, 6 itis marked as number one. Do you recognize this
7 @ Do you have a recollection? 7 document?
8 A No. 8 A Uh-huh.
9 Q Do you ever recall having any contact 9 Q What is this document?
10 with Sherry Kimbali? 10 A Looks fike bidding instructions.
1 A Yes ik Q Okay. Is this something that you
12 Q  And when would that have been? 12 received from the servicer?
13 A 1think it was post-foreclosure sale. 13 A Yes.
14 Q Would there be a specific date that you 14 Q Fwantyou to look down at the bottom
15 could - ' 15  where it has a-suspence balance of $3,000.
18 A After the 12th of June. 116 A Yes
17 Q Okay, Would it be on June 12th, June 17 Q The date of it being June 67
18 - 18 A Yes.
19 A No. ldon't recall 19 Q  Letme represent fo you that | don't
20 Q Aliright. You are really running over 20 think that there is a factual dispufe that Sherry
21 me, Okay. 21 Kimball gave $3,000 doflars -
22 A Gotyeah. No probiem. 22 A Okay.
23 Q Okay. Do you have any notes that would 23 Q ~toFremont -
24 indicate the contact that you had with Sherry 24 A Okay.
25 Kimball? 25 Q  -on May 29 in order fo get the
16
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A Yes. | do have the resulis of the

22

. 1 the property. ; 1
i Q Aliright. And | assume all of those 2 sale. And quite honestly ! think she even gave me
3 were done for the May 29, 2007 sale? 3 an atfendance sheet which | usually do not keep. |
4 A That's correct. 4 don'tknow if they have that on thelr records. But
5 Q Was there anything placed on the county 5 tdo have the results of the safe with the third
§ records related to the June 12th, 2007 sale? 6 parly information,
7 A No. 7 Q Is that on the trustee "cry” sale?
8 Q Was there anything put in the newspaper 8 A That's correct
9 related fo the June 12, 2007 sale? g Q And it has basically on the second page
10 A No. 10 who the successful bidder was?
1 Q Was there anything put on the property 11 A Thaf's correct.
12 related fo the June 12, 2007 sale? 12 Q  And the sales price?
13 A No. 13 A That's comect.
14 Q Are you aware of anything you did or 14 Q s there any other documents ~ you
15 anyone else did in order to provide any fype of 15 ftalked about an aftendance sheet. Do you have an
16 notice as to when the new sale would take place? 16  attendance sheet?
17 A No. ‘ 17 A No, sir.
118 @  Now | have seen an affidavit from 18 Q  Was there an attendance sheet?
19 Sandy - can't remember her last name off the fop 19 A Ibelieve so.
20 of my head - from First Ametican indicating that 20 Q0 Where is this attendance sheet?
21 she announced the new date at the time of the 21 A | did not keep i.
22 original sale which is the May 29th, 2007 sale. 22 Q Is there any other documents besides
23 Do you know whether or not there was any 23  that that has been thrown away?
24 document sent from you - from First American to you 24 - A Notthat | am aware of, no.
25 to indicate that was in fact done? 25 Q  And what was the reason for throwing
21 23
e PAGE 22 e PAGE 24
1 A 1don't believe so. 1 away the attendance sheet?
2 Q s is there any nofes or any type of 2 A If's usually not neaded. | mean, it's
3 log or journal that First American Title sent to 3 more paper in my file. [ really did not think it
4 you. 4 was relevant.
5 A No. 5 (@ How voluminous is this attendance
8 Q Typically, what documents does First 6 sheet? Isif a single sheet?
7 American send fo you if a sale has been postponed or 7 A Yes.
8 cancelled? 8 Q And [ guess my question is: Why were
g A Typically the e-mail kind of covers all 9 you concerned about not keeping a single sheet of
10 those bases. They keep it on their calendar and | 10 paper?
11 keep it on my calendar; and we're on the same page. 11 A No reason.
12 Q@ Butmost of it, the communications are 12 Q And you indicate that is the only sheet
13 via e-mail? 13 that was thrown away,
14 A That's correct. 14 A No, there is a cover leffer also.
15 Q Now as far as the sale that Is actually 15 Q Okay. After Sherry Kimbal's contact
16 conducted itself - parficularly this sale on 16 with you, what other actions, if any, were you
17 June 12, 2007 ~ did you attend that sale? 17 involved in in relation fo this trusfee sale?
18 A No. 18 A I contacted my client on the matter
19 Q Do you know who attended the sale? 19 and then proceeded fo prepare the trustes's deed.
20 A Not entirely, no. 20 Q During any of this time period, did you
21 Q Do you receive any documents or any 21 have any coniact with Black Diamond Alliance?
22 types of communication from your crier, and 22 - A Notthat!am aware of, no.
23 particularly the crier in this particular instance, 23 Q Did you have any contact with Jayce
24 as far as how the sale went, who attended and what 24 Howell related fo the foreclosure sale?
25  the bids were? 25 A Notthat! am aware of, no.
24
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i Q@  Or Trent Tyler? 1 recall a specific conversation.
2 A No, sir. No, sir. 2 A From what | understand or remember
3 Q And apparently you prepared a frustee’s 3 told them they could accept the funds and cancel the
4 deed, or someone in Just Office did? 4 foreclosure sale, or they coutd hoid the funds in
5 A Thaf's correct. 5 suspence | believe and not apply them, therefore,
§ Q And what did you do with that frusies's 6 ourdefaultis valid and they could proceed with the
7 deed. 7 sak.
8 A Itwas sent for recording. 8 And or they couid just send the funds
9 (technical difficulty) 9 back fo the borrower and tefl her if's not enough fo
10 BY MR. JOHNSON: 10 reinstaie the loan.
11 Q  Mr. Howell, [ believe the question | 11 Q Send what funds?
12 was asking you, you talked about you sent it for 12 A The $3,000.
13 recording. The question was: Were you sending that 13 @ Okay. You are not talking about the
14 directly to the recorder or to another entity? 14 $112,500?
15 A The title company, which conducted the 15 A No, sir. Sherry Kimbail's money.
16 trustee sale. 16 Q Okay. And what did they choose fo do?
17 Q1 And they are the ones that record the 17 A Proceed with the sale and send the
18 deed? 18 funds back.
18 A That's correct. _ 18 Q Now as far as an accounting of the
20 Q Okay. And where does the deed go back 20 funds, how does the trustee do so? [ mean when you
21 after it's recorded? 21 have ~ first of all, if was - as [ understand this
22 A To our office. 22 properiy sold for $112,500.
23 Q Okay. And what do you do with that? 23 A That's correct.
24 A Prep our final lefter, make copies. 24 Q2 How were those funds applied?
25 Send the policy and the trustee's deed out fo the 25 A Itlocks ke $103665.80 went to
25 27
v PAGE 26 oo PAGE 28
1 successful bidder and or ciient, whichever. 1 Fremont Investment and Loan.
2 Q And could you tell me the date in which 2 Q Goahead. We'll go with the flow.
3 the frustee's deed was sent fo Biack Diamond? 3 A And then our funds - our fees and
4 A To Black Diamond? 4 costs were paid in full
5 Q Yes. 5 @ And is there 2 document that shows what
6 A June 15, & your fees and costs were?
7 @ Okay. Do you know the date of 7 A No, because we did not have o do a
8 recording? § final bill. We just pulled our funds out of there.
g A June 14th, : 9 Q Okay. Well, | guess the question is:
10 Q And if | undersiand correctly the 10 How did you defermine how much you were owed?
11 conversation that you had with Sherry Kimball fook 1 A The fees and costs are on the file from
12 place either before the recording or the delivery of 12 the foreclosure.
13 the frustee's deed to Black Diamond? 13 Q Okay. And would it be easier if we
14 A That's correct. 14 justtook a photocopy of that?
415 Q Okay. Now | want fo go back fo - when 15 A Probably,
16 Sherry Kimball contacted you you contacted Fremont? )16 MR. JOHNSON: Okay. May |?
17 A Carract. 17 (Exhibt 2 marked)
18 Q  And was there any discussion about 18 BY MR. JOHNSON:
18 having another trustee sale conducted? 19 Q Mr. Howell, you have been handed what
20 A Possibly, yes, there was. |kind of 20 has been marked for deposition purposes as Exhibit
21 fold them their options or what they could do. 21 2
22 Q Okay. Go into defail if you would. 22 Is that a correct copy of stickers on
23 And | know you can't remember everything. Butyou 23 the front of your file.
24 are more fortunate than some people. Sometimes we 24 A Yes
25 have them go back five or six years fo have them 25 Q Aliright. And this is what reflects
26 28
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1 we coflect information off of sach of those 1 .o A.Whatwould | inferpret the Kimball®
2 newspapers for our fracking. 2 properly.fo mean?
3 G Okay. Are there any Infernet services 3 Q - Besides a derogatory concept because of
4 or companies that you access to look for foreclosed 4 this fitigation.
5 property that are being subject fo a foreclosure? 5 A Now, if's not a very good deal.
6 A Notthatj am aware of. Dustin Howel § Q 1mean as far as where if's located for
7 who - really that is his job in the businass is the 7 example.
8 individual that reafly collects afl that data off of 8 A West 17th Street. That's how | would
9 the newspapers. | never heard of us looking or the 9 aways refer fo it. 17th Streefis how | would
10 Internet for - | know there is a number of sifes 10 alwaysreferio it
11 thal exist but nothing reafly substantial 11 Q Out in New Sweden is probably the best
12 Q Another name surfaced. Dustin Howell. 12 way fo refer fo that. Is that correct?
13 Apparently, he is an employee. 13 A Thaf's cofrect. L ‘
14 A That's correct 14 Q So when | refer to the Kimball house,
15 Q With Black Diamond Alliance? 15 s there any confusion on your part?
16 A That's correct. 16 A Noo
17 (3 What is his fitle? 17 Q Okay. Soin regards fo that particular
18 A Assistant maybe. Professional 18 property, when or how did you first become familiar
19 assistant. He doesn't really have a file. He 18 with this property?
20 s -like ] said he tracks properties. He also 20 A | recalf the first ime | was familiar
21 has an active real estate license. So he knows 21 with . Dustin and | were driving around looking
22 values of what homes are selfing for in the market, 22 atproperties. And on a regular basis he would
23 He can go out and drive & property and 73 update his fracking fist off of the published
24 determine off of the public nofice of what that 24 notices of default, He would go and drive each
75 opening sale or what the default amountis. Isita 25 property specifically.
: 9 1"
= PAGE 10 e PAGE 12
1 properly that we're inferested in continuing to 1 Any property that he felt had a decent
2 track? Sojust his professional skills in knowing 2 amount of equity versus what the notice of default
3 the value that allows us to do our — you know each 3 amount was we would go and drive those properties
4 of us, our day-to-day jobs. 4 ‘together where he did not have you know a capability
5 Q Now is there any other persons that are 5 of making the final decision as far as purchasing
5  elther owners or officérs or employees of Black 6 the home.
7 Diamond Alliance besides Jayce, you and Dustin? 7 If there was one that looked fike it
8 A No - excuse me. We have had othar - 8 was g possible good deal he would map those ouf. We
9 we have had other employees befare Dustin that did 9 wouid go getin the car. Drive arcund together.
10 his same job. 10 And look at each one of those properties
11 Q Okay. 11 individually.
12 MR. JAYCE HOWELL: Wives? 12 | recall looking at that home and
13 MR. MANWARING: {would like fo insert 13 comparing it fo what was on record of defaull. And
14 inthe record a question that came up from Jayce 14 obviously agreeing that there was enough equity in
15 Howell, whether wives should be included in 15  there to continue to frack the progress of that
16 there. For purposes of this deposition | think 16 foreclosure. _
17 the answer will stand. 17 Q Okay. Did you make an estimate of
18 MR. JOHNSON: Sure. And fo me af this 18  value?
19 pointin fime t don't see the releévance fo that. 19 A lamsureldid
20 We understand that a clarification has been made 20 Q Do you know what it would be?
21 with Jayce indicating that. Thanks. 21 A 1 know at that time we considered
22 BY MR. JOHNSON: 22 around $145,000.
23 Q Lef's go to the Kimball property 23 Q Okay. Thatwas when?
24 ifself. When i say "the Kimball property”, what 24 A Probably at least a month and a half
25 would you interpret that or define that as? 25  before the sale. Sometime early in April, May area.
10 : 12
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1 calendar on my dask, you know possibly on my outlook 1 have been-other people there. | don't know that for
2 express calendar, in windows - you know | don't 2 sure, Obviously it has been a while ago. These
3 know that a hundred percent. But some type of 3 people | know very well because | have seen them on
4 nofation. 4 anumber of pceasions, so they stick in my mind.
5 | know that - again, that was Dustin's 5 MR. JOHNSON: Okay. | believe Madam
5 job to track foreclosure sales. So he had you 8  Reporter would like to know how to spell
7 know ~ I am sure he had it in his notes some where. 7 Glowacki.
8 Q Okay. And did anything transpire 8 THE WITNESS: | belleve itis
9 between May 29, 2007 to June 11 the day before the 8 GLOWACKIL
10 second sale? 10 On oceasion - | will just add this -
1 A Anything regarding this property? 11 - you know | have in the past on occasion made
12 Q That's correct. 12 the phone calls myself to Sandy Winn. Hey,
13 A Notthatirecalf af all. 13 Sandy, you know is this sale open,
14 Q Okay. So lef's go fo June 12, 2007. 14 In my other enfity Tykinderen, [ am -
15 A Okay, 15 T'will buy property sometimes without my partner.
16 Q You tell me when we should pick up the 16 Jayce does the same thing in another entily that
17 events of that day as it relates fo the Kimball 17 he has. So siandard practice is that just to
18  property. : 18 make the phone call and say: Is it happening
18 A Inthe moming, got a cashier's check 19 foday.
20 ready. Make sure the sale is actually going fo 20 If it is happening today, what is the
21 happen. Find out what the opening bid is going to 21 opening bid. Somefimes they have the opening
22 be so we can make sure to bring enough money. And 22 bid. Sometimes they don't have the opening bid,
23 if that opening bid still leaves a margin for our 23 and then you just basically -
24 company, then we show up at the sale. 24 BY MR. JOHNSON:
25 Q  Okay. Did you make any of those 25 Q As far as the sale -- and [ am familiar
17 19
e PAGE 18 e PAGE 20
1 contacts with the fitle company to determine if the 1 somewhat with the practice. So usually you have a
2 sale was going and what the initial bid would be? 2 big, long reading?
3 A Me personally, no. 3 Yes.
4 Q ]assume Dustin did it again? 4 Q@ And do you recall a big, long reading?
5 A Thal's correct. 5 A Yes.
8 @ And got the numbers? § Q And may [ make the assumption that you
7 A That's correct. : 7 really don't pay much attention --
8 Q Okay. Areyou the individual that went 8 A Youknow —
9 {othesale? 8 Q - except for the dollar amount,
10 A Tam. 10 A The dollar amount. But i mean
11 @ Tell me what transpired there. First 11 obviously you know you pick ouf some of the
12 of all who did you note that was there? 12 terminology. You know they make no guaraniees as
13 A Dustin was with me. Jeremy Bingham was 13 far as what the properly - the shape of the
14 at the sale who is a real estate agent that also has 14 propery - some of those things that they can't
15 bought and sold foreclosures. Jerry and Mary 15  guaranfee,
16 Glowack! were there who we see on a number of 16 Then obviously at the end they state
17 oceasions. Chad Murdoch was there. Sandy Winn 17 after you buy the property that you would be given a
18 cried the sale. 18 trustee’s deed.
19 And then Dick Fowler actually came into 19 Q Okay. So after - and you did hear
20 the sale just after she had opened — or after she 20 Sandy Winn ~ and that is W.1. or W.Y.NN.
21 had started her opening remarks. 21 A WY.|believe.
22 [ remember he came in lafe and was 22 MR. JAYCE HOWELL: Itis WL
23 sitting down right to the left of me, 23 THE WITNESS: Sorry. If's WL,
24 Q Okay. 24 BY MR. JOHNSON:
25 A Other than that - | mean there may 25 Q Okay. Do you recall her doing that
18 20
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1 recitation or that lorig statement? 1 the following day.
2 A Yes, 2 | dom't remember exactly. Dustin and |
3 Q And do you recall what the original bid 3 drove out to the Kimball property. Knocked on the
4 was? 4 door. No answer. And 50 we left a lier that
5 A The original bid or the opening bid? 5 siated that we had purchased the home. Went on with
8 Q Opening bid. 6  ourdaily business.
7 A Not off of memory. But! do have the 7 Then you know | think my next - our
8  paper that shows the opening bid was $111,072.60. & nextreally anything to do with it that went further
g Q Okay. Tell me what you recall about 9 than that was never being able to gat a hoid of
10 what happened from that point. 10 Sherry. Leaving messages. Going fo try o, you
11 A Oddly enough or funny enough, just 11 know, see where she was at; or get her out or what
12 before the sale we were talking about my birthday 12 her intentions were. And it has proceeded into
13 had just passed on June 5th. And so we were talking 13 this.
14 about happy birthday and so on and so forth, 14 @ Do you know whether she ever responded
15 Other than that, just small talk 15 and contacted you in relation to that note that you
16  between you know the purchasers there at the sale. - 16 lefton herdoor?
17 She came in and opened the sale. | believe | putin 17 - A She eventually did respond, not fo me
18  the first bid above the opening amount. There was a 18  personally, but to Dustin. { don't recall how long
18 few subsequent bids. 19 it took when she responded. | do recall having a
20 We put in a bid at that time. Nobody 20 few appointments set up supposedly with you at this
24 slse bid. When she closed the bid, | remember a few 21 office, and none of those ever came to pass.
22 of the people saying happy birthday. 22 Q WMr. Tyler, is there any answers to any
23 G Okay. So there was some bidding going 23 of the gusstions that | asked that you would like to
24 on besides yourself? 24 clarify?
25 A Yes. 25 A Maybe  could read through your
21 23
.. PAGE 22 . PAGE 24
1 Q |mean, it fooks like the opening bid 1 qguestions.
2 was $111,072 where it ended up. Were you guys tight 2 Q You are welicome fo look at this, But
3 or something, going a hundred bucks an increment? 3 there were no questions in there. It's just kind of
4 A Yes. | meanif it's not specified that 4 points that | wanted to make.
5 you have to go up a certain amount — we seen people 5 A Maybe | would just reiterate thatas —
6  bid them — I mean, yegh. Some sales are 8 - you know as property investors you know we refy
7 ridiculous. 7 heavily on public nofice, following up on a daily
8 Some of them they set an amount. You 8 basis on what property is doing, what they are going
9 have to bid up by a thousand dollars. That was not 9 forand fracking these things.
10 the case that | am aware of in this. 10 Obviously we're in this business o
11 Q Okay. 11 make a profit. And the only way you can make a
12 A When you are trying to make money every 12 profitin this business is {o be on top of your game
13 dollar counts. 13 and you know be making wise decisions and Saying:
14 Q Okay. So apparently there are people 14 Okay, let’s frack these. If there is profii there,
15 that did a few bids between — when you gof up to 15 we'll go forward and proceed. If there is not, we
16 $112,500, that was it. You got it? 16 dump them.
17 A Tgotit 17 But other than that, reaffy no. You
18 Q Okay. What was the next event thaf you 18 know we proceeded in business the same way that we
19 can recall in relaion fo this property? | mean, 18 have for six years now. And there is really no
20 obviously you gave them the check and those fype of |20 difference to that
21 things. 21 Q Anything else?
22 A Wrote out the check. And really just 22 A | don't think so.
23 waited for a trustes's deed. Walted lo see when i 23 MR. JOHNSON: Nothing further.
24 would be recorded. And get the property. 1 believe 24 MR. MANWARING: Just a cotple of
25 it was that day after the sale. 1t could have been 25 questions o make stre we're clear.
_ 22 24
www.TandTReporting.com - T&T REPORTING - (208) 529-5491
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PAGE 25

EXAMINATION
BY MR, MANWARING.

Q When Black Diamond found out about this
property, did it find out through publication?

A Yes.

Q Did Black Diamond get any information
about this sale of the Kimball properly from a
Bradon Howell?

A No.

= PAGE 27
e

1 if it has been postponed make 2 note of
2 it so that when it does pop up again, we're

3 prepared fo go and buy if we're inferested.

4 Q Were you aware of any other notice

5 besides — of the June 12, 2007 sale — besides

6 somebody calling the fitle company and getting that
7 date? In other words, did you see anything in the

8 newspaper - anything on the property?

9 A No.

Q At the time of the sale on June 12 did 10 MR. JOHNSON: Okay.
Black Diamond have any knowledge or information 11
about negotiations between Fremont and Sherry 12
Kimball? 13 (Deposition concluded at 10:20 a.m.)
A 1amsorry. Would you repeat that. 14 '
Q@ Yes. At the time of the sale on 15
June 42 did Black Diamond have any knowledge or 16
information about any negotiations between Fremont 17
and Sherry Kimball? 18
A No. 19
20 Q At the time of the sale on June 12th 20
21 did Black Diamond have any knowledge or information | 21
22 that the sale itself had any defects as it relates 22
23 to notice to Sherry Kimball? 23
24 A No. 24
25 Q From your experience was the frustee’s 25
' 25 27
e PAGE 26 em PAGE 28
1 sale that was conducted on June 12 conducted VERIFICREION
) pereriy? STATE OF ;
3 A Yes {fOUREY OF }
4 Q Apparently Black Diamond was the I, TRENT TYLER. say that I am the witness
5 highest bidder at that sale. sprorzed to in the Toregoing deposition. taren the
6 A Yes. Thatls frue. Bopoe S on s khow the contenie thoreofs that the
7 Q Okay. ?m:nareazrug go-my knowledge, ot with cerrections,
B MR. MANWARING: No further questions, oy s netes
9 EXAM;NAT[ON Page Line Should Read Reason
10 BY MR. JOHNSON: — e
" Q Do you know the reason why the sale — e
12 that was scheduled for May 29, 2007 did not fake S
13 place. —
14 A | donow. | did not at the time, no. -
18 @ - Did you have any reason given {o you as —_—
16 to why it was not held on that particular date? —
17 A No. Typically when you call and find
18 out if the sale is being cried or is going fo happen
19 that day, they just simply say it has been postponed
20 or canc{alled.y ! e i _ TR TR
21 In this case, no, it has been postponed Sgoscxibed and sworn to heFore e thi* s
22 unfii further date. They don't —- we don't ask and
23 they don't tell. it's justif it cancels, great. {Seal)
24 We'll write it off our books and go on to next Ny Gomnionion Evpites
25 properly.
26 26

¥
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David A. Johnson, Esg.
Wright, Johnson, Tolson & Wayment, PLLC

477 Shoup Avenue, Suite 109
P.O. Box 52251

ldaho Falis, ID 83405-2251
Telephone (208) 535-1000
Facsimile (208) 523-4400
ldaho State Bar No. 3319

Attorney for Defendant

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

- BLACK DIAMOND, LLC, Case No: CV-07-3806
Platntiff,

SUPPLEMENTAL AFFIDAVIT OF

VS,
SHERRY KIMBALL

SHERRY KIMBALL, et al.

Defendant.

STATE OF IDAHO )
185,

County of Bonnevilie )

Sherry Kimball, being first duly sworn, deposes and says:

1. I am the Defendant in this matter.

2. I make this Affidavit based upon my own knowledge, information and
belief.

3. As | stated in a previous affidavit, | first discovered the Trustee’s Sale had

taken place on June 12, 2007, when, on June 13, 2007, | received a

1- SUPPLEMENTAL AFFIDAVIT OF SHERRY KIMBALL

76



brochure and a Post-it® note from Black Diamond indicating they had
purchased the house and real property. On June 13, 2007, | contacted
Dustin Howel}, of Black Diamond, whose name was on the broﬁhure and
note, and Bradon Howell, an employee of Just Law Office. | informed
both of the them that the saie should not have taken place because | was

promised more time before the sale would be conducted.

" PATRICIA BUTIKOFER §

N@Tﬂ\m’ PUBLIC ¢ Nota#y Public for Tdaho
@TAT@ @?’ #DAHO - Commission expires: 4/23/2010

CERTIFICATE OF SERVICE
| hereby certify that I am a duly ficensed attorney in the State of Idaho, with my
office in idaho Falls, {daho, and that on September F0Q, 2008, | served a true and
correct copy ofthe' foregoing document, on the person or persons listed below by first
class mail, with the correct postage thereon, or by causing the same to be delivered by

| the following method:

Person/Attorney Served: Method of Service:

Kipp L. Manwaring Facsimile 523-91486

Just Law Office
P.O. Box 50271

Idaho Falls, 1D 83405-0271
/

o

D’?dA Johnson, Esq.

2- SUPPLEMENTAL AFFIDAVIT OF SHERRY KIMBALL
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David A. Johnson, Esq.

Wright, Johnson, Tolson & Wayment, PLLC
477 Shoup Avenue, Suite 109

P.O. Box 52251

idaho Falls, {D 83405-2251

Telephone (208) 535-1060

Facsimile (208) 523-4400

ldaho State Bar No. 3319

Attorney for Defendant

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

BLACK DIAMOND, LLC, Case No: CV-07-3806
Plaintiff,
VS, SUPPLEMENT TO RESPONSE TO
: PLAINTIFF'S MOTION AND
SHERRY KIMBALL, et al. MEMORANDUM FOR PARTIAL
' SUMMARY JUDGMENT
Defendant.

David A. Johnson, attorney for Defendant Sherry Kimball (Kimball), hereby
supplements her Response to Plaintiff's Motion and Memorandum for Partial Summary
Judgment as follows:

FACTS
Recent depositions have confirmed that both the Trustee and Black Diamond

were aware of the Notice’s inadequacy prior to the Notice of Trustee’s Sale being

1- SUPPLEMENT TO RESPONSE TO PLAINTIFF'S MOTION AND MEMORANDUM FOR PARTIAL
SUMMARY JUDGMENT

73



delivered. The events, starting with the Trustee’s sale, took place in accordance with
the following time line:
1. June 12, 2008
a. Trustee's Sale took place.

2. June 13, 2008:

a. Black Diamond placed a brochure and note on Kimbali's door
indicating they bought her house at the Trustee’s sale.

b. Kimball called Just Law Office (Trustee) and informed them of lack
of notice of the Truslee's sale.

C. Kimbali called Black Diamond and notified them of the lack of
notice of the Trustee's sale.

3. June 14, 2608:

a. Just Law Office called Fremont Investment and gave options,
including the option to conduct another trustee’s sale.
b. Fremont Investment instructed Trustee to process the Trustee's
Deed to Black Diamond
4. June 15, 2008:
a. Trustee's Deed was sent to Black Diamond.

Further, the Deposition of Trent D. Tyler reveaied that other real estate
specuialors, including those providing Affidavits herein on behalf of Black Diamond,
allowed Black Diamond to have the bid based upon Tyler's recent birthday, indicating
that the bids were influenced by a potential gifting.

Z2- SUPPLEMENT TO RESPONSE TO PLAINTIFF'S MOTION AND MEMORANDUM FOR PARTIAL
SUMMARY JUDGMENT
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DISCUSSION
The fact that the both Black Diamond and the Trustee were aware of the defect
in notice prior to the delivery of the Trustee's deed causes the loss of bona fide
purchaser status. In the previous Response, Kimball discussed inquiry notice. The
facts, as now substantiated by deposition, take away the bona fide purchaser status.
Gross inadeqguacy in price, coupled with an irregularity in the process of the foreclosure
sale, serves as a basis for setling the sale aside.
Catifornia has held that:
Where there is no irreguiarity in a nonjudicial foreclosure
sale and the purchaser is a bona fide purchaser for vaiue, a
great disparity between the sales price and the value of the
property is not a sufficient ground for setting aside the sale.
(Lancaster Security Inv. Corp. v. Kessler (1958)159 Cal.
App. 2d 849, 655, 324 P.2d 634.) However, an irregulatity in
the nonjudicial foreclosure sale coupled with a gross
inadequacy of price may be sufficient to set aside the sale,
where the conclusive presumption does not come into effect
because the trust deed has not yet been delivered.

(Whitman v. Transtate Title Co., supra,165 Cal. App. 3d at
pp. 322-323.)

Moefler v. Lien, 25 Cal. App. 4" 822, 30 Cal. Rptr.2d 777 (Cal. App. Dist.2
06/07/1994). ’

Other cases in support of the above proposition include Long Beach Mortgage
Corp. v. Bebble, 985 So.2d 611 (Fla. App. 06/11/2008) and Lake Hillsdale Estafes, Inc.
v. Charles R. Galloway, Individually & as Trustee for Louisiana Savings Association,

Beneficiary, 473 So. 2d 461 (Miss. 07/24/1985).

3- SUPPLEMENT TO RESPONSE TO PLAINTIFF'S MOTION AND MEMORANDUM FOR PARTIAL
SUMMARY JUDGMENT



The facts also show a gifting of the bid to Black Diamond, based upon the
familiarity with each other of the persons attending the Trustee's sale and the fact that a
benefit was provided to Black Diamond based upon Trent Tyler's birthday.

DATED: September 30, 2008

iy il
ANRIGHT, JOHNSON, TOLSON &

WAYMENT, PLLC
David A. Johnson, Esq.

CERTIFICATE OF SERVICE

| hereby certify that | am a duly ticensed attorney in the State of Idaho, with my
office in Idaho Falls, Idaho, and that on September 30, 2008, i served a true and
correct copy of the foregoing document, on the person or persons listed below by first
class mail, with the correct postage thereon, or by causing the same to be delivered by

the foliowing method.

Persan/Altorney Served; Method of Service:

Kipp L. Manwaring Facsimile 523-9146
Just Law Office

P.O. Box 50271

Idaho Falls, 1D 83405-0271

.,_ . P I
A

David A. Johnson, Esa.

4- SUPPLEMENT TO RESPONSE TO PLAINTIFF'S MOTION AND MEMORANDUM FOR PARTIAL
SUMMARY JUDGMENT
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

BLACK DIAMOND, LLC,

Plaintiff, Case No. CV-2007-3806

vs.
MINUTE ENTRY

SHERRY KIMBALL, an individual,
and JOHN DOES 1-X,

Defendants.

L N N T T L S W

October 2, 2008, at 8:15 A.M., plaintiff’s motion to reconsider came on for hearing
before the Honorable Gregory S. Anderson, District Judge, sitting in open court at Idaho Falls,

Idaho.

Ms. Karen Konvalinka, Court Reporter, and Ms. Lettic Messick, Deputy Court Clerk,
were present.

Mr. Kipp Manwaring appeared on behalf of the plaintiff. Mr. David Johnson appeared on
behalf of the defendant.

Mr. Manwaring presented argument supporting the motion to reconsider and second motion for
partial summary judgment.

M. Johnson argued in oppesition to plaintiff's motions.

Mr. Manwaring presented additional argument supporting the motions.

The Court will allow counsel 7 days to submit additional transcripts for the Court’s consideration.

MINUTE ENTRY - ]



Court was thus adjourned.

_mﬁm & Qe lnaes

GREGORY S. ANDERSON
District Judge
¢: Kipp Manwaring
David Johnson

MINUTE ENTRY - 2 8 '}
L
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David A. Johnson, Esq,
Wright, Johnson, Tolson & Wayment, PLLC

477 Shoup Avenue, Suite 109
P.0O. Box 52251

Idaho Falls, 1D 8§3405-2251
Telephone (208) 535-1000
Facsimile (208) 523-4400
idaho State Bar No. 3319

Attorney for Defendant

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

BLACK DIAMOND, LLC, Case No: CV-07-3806

Plaintiff,

PUBLICATION OF THE

VS,
DEPOSITION GF TRENT D. TYLER

SHERRY KIMBALL, et al.

Defendant.

David A. Johnson, attorney for Defendant Sherry Kimball, pursuant to [daho
Rules of Civil Procedure 32, for purposes of Summary Judgment/Motion for

Reconsideration, hereby requests the Court to publish the attached Deposition of Trent

Tyler taken September 24, 2008.

DATED: October /7 , 2008

WRIGHT, JOHNSON, TOLSON &
WAYMENT, PLLC
David A. Johnson, Esq.

1- PUBLICATION OF THE DEPOSITION OF TRENT D. TYLER
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CERTIFICATE OF SERVICE
| hereby certify that | am a duly licensed attorney in the State of I1daho, with my

office in [daho Falis, idaho, and that on Octoher L, 2008, | served a true and correct
copy of the foregoing document {withcut the deposition transcript), on the person(s)

listed below by causing the same to be delivered by the following method:

Person/Attorney Served: Method of Service;

Kipp L. Manwaring Facsimile 523-8146
Just Law Office

P.0O. Box 50271

ldaho Falls, ID 83405-0271

%7 = /Df% T T

“David A. Jofinson, Esq.

2+ PUBLICATION OF THE DEPOSITION OF TRENT D. TYLER
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Transcript of the Testimony of:
Trent Tyler

Date: September 24, 2008
Volume: |

Case: BLACK DIAMOND v. KIMBALL, ET AL.
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Deposition of: Trent Tyler September 24, 2008

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHEO, IN AND FOR THE COUNTY OF
BONNEVILLE

BRLACK DIAMOND, LLC,

Plaintiff,

VS . Case No. CV-07-3806

SHEERRY KIMBALL, et al.

Defendant.

e et e et et e et e et et et et

DEPOSTITION OF TRENT D. TYLER
Wednesday, September 24th, 2008, 9:50 a.m.

Tdaho Falls, Idaho

Karla Stesd

RPR, RMR, CSR

tntreport@ida.net & ‘T Reporting 208/529-5491



Deposition of:

Trent Tyler September 24, 2008

DEPOSITION OF TRENT D. TYLER,

RE IT REMEMBERED that the deposition of TRENT
D. -TYLER, was taken by the attorney for the
Defendant, at the offices of Wright, Johnsen, Tolison
& Wayment, located at 477 Shoup Avenue, Idaho Falls
Idaho, before Karla Steed, Court Reporter and Notary
public, in and for the State of Idaho, on Wednesday,
the 24th day of September, 2008 commencing at the

hour of 2:50 a.m., in the above-entitled matter.

APPEARANCES

For the Plaintiff:
JUST LAW CFrICE
BY: KIPP L. MANWARING
381 Shoup Avenue, Suite 210
Post Office Box 50271
Tdaheo Falls, Idaho 83402
(208) 782-2300
kippémanwaringlaw.com

For the Defendant:
WRIGHT, JOHNSON, TOLSON & WAYMENT
BY: DAVID A. JOHNSON
477 Shoup Avenue, Sulte 109
Post Office 52251
Idaho Falls, Idaho 83405-0578
e-mall dj@ida.net

Also Present: Bradon Howell
Jayce Howell
Dustin Howell

Page 2 |

tntreport@ida. net 53 8 T&T Reporting
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Deposition of: Trent Tyler September 24, 2008

Page 3 [
I N DEX :

EXAMINATTION
WITNESS

TRENT D. TYLER

EXAMINATION BY PAGE
MR . JORNSON . i i s e e e e e e 4,26
MR, MANWARING . it i e e e e e e e e 25

Reporter's Note: No exhibits.

tntreport@ida.net 8 Q T&T Reporting 208/529-5491



Deposition of:

Trent Tyler September 24, 2008

1 {The deposition of Trent D. Tyler proceeded at 9:50 o
Z a.m. as follows:)

3 TRENT D. TYLER

4 produced as a witness at the instance of the

5 Defendant, having been first duly sworn, was

6 examined and testified as follows:

7 EXAMINATION

8 BY MR. JCOHNSONW:

9 o) Mr. Tyler, have you had a chance to sit
10 down with Mr. Manwaring before this hearing to go

11 through what a deposition is about?

12 A No.

13 0 All right. Have you ever had your

14 deposition taken before?

15 A No.

16 Q You probably observed the last

17 deposition you were in, but you were not here for

18 some basic instructions. This is an opportunity for
19 me to ask guestions that you answer under oath.

20 It's important that you take the time
21 to reflect on your answer and to answer truthfully
22 and correctly. There is no time clock. You can
23 take as much time as you want —- preferrably it
24 doesn't kill us in wailting.
25 But, nevertheless, I want you to make

tntreport@ida.net T&I'Repoﬁjﬁg | 208/525-5491



Deposition of:

Trent Tyler September 24, 2008

10
11

13

14

16
17
18

19

25

sure that you understand the guestion before you
answer it. If you answer it, I will have to assume
that you understood the question and you would be
accountable for that question.in subseguent
proceedings.

Because of it being recorded, it's
important that we don't talk over each other. I
talk a little bit slower in depositions because of
it being recorded and tryindg to make myselfl
basically look better for the record.

It's difficult for our court reporter
if you start answering a question before the
guestion has been completed. And I try to reframe
from asking the nexlt guestion before you complete
your answer to the previous question.

If you ever believe that I am cutting
you off, raise your hand or indicate otherwise and I
will be héppy to make sure that I awaii my turn.

The next rule is, make sure that you
answer audibly and clearly. Yeses or no's are a
good way to answer versus Uh-huh or hu-hubh or
yeah -- are words that are are very difficult for
our court reporter.

You will have an opportunityf 1f vyou

checose to do so, to read and to sign this deposition

Page 5 é
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Deposition of:

Trent Tyler September 24, 2008

1 afterwards. And I would certainly encourage you to et
2 do so to make sure that it's an accurate record.

3 Q Let's start by your stating your name

4 in full?

5 A Trent D. Tyler.

6 Q And where do you reside?

7 Fi\ Rigky, Idaho.

8 ) Okay. And what is your date of birth?

10 QO Are you affiliated with any business or

11 enmployment?

12 A Yes.

13 Q What type of business are you, Or

14 businesses, are you involved in?

15 A Owner of & mortgage company -- half

16 cwner of a mortgage company.

17 Q Okay.

18 A Owner or half owner of a real estate

19 company that we buy and sell property.

20 Q Is that Black Diamond Alliance?
21 A Yes.
22 Q Okavy.

23 A I also have another entity that I am a

24 hundred percent owner in, Tykinderen LLC.
25 Q What type of business is that in?
S m“wmmwﬂm?j??wwmwhmwmm”WWWMWV_UMﬂmu”Vmwwmwwwmwwﬂ,%W,_ﬁ”.,<HMwqumi
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Deposition of:

Trent Tyler September 24, 2008

Page 7 ;
1 A Same. Real estate investing. ‘
2 Q Okay. Let's focus in on Black Diamond
3 Alliance.
4 A Okay.
5 Q Apparently you are not the sole
6 proprietor, or the sole owner of that property -- or
7 that business?
8 A No. Fifty percent.
9 Q And who are the other participants?
10 A Jayce Howell is my partner in both
11 Legacy Mortgage and Black Diamond.
1z Q Anyone else?
13 A NO. That is it.
|
14 0 ihat is the purpose or business
15 function of Black Diamond Alliance?
16 A Cther than to make money?
17 0 Other than this case.
18 A Really looking for an opportunity in
19 real estate to buy and sell or to invest ~- buy and
20 hold for a long term and sell. We have owned rental
21 properties in the past. That is -~ you know that is
22 really the main scope of the business 1s looking for
23 the opportunity to invest in real estate for a
24 profit.
25 Q And as part of the investments, do you
e+
tntreport@ida.net . T&T Reporting 208/529-5491



Drepaosition of:

Trent Tyler September 24, 2008

17
18
19
20

21

N
Ut

look at distressed properties?

A Yes.

Q What types of distressed properties do
you loock at?

A 411 scopes. Commercial. Single family
dwellings. Multi-family units. Bare ground. You
name it. I think we probably locked at it as far as
real state.

Q Do you prescribe to any services that

provide notice or publication services --

A Yes.

Q Rule number two.

A I am sorry.

0 It's all right. Mr. Howell got two

strikes as well.

Anyway. Let me ask the guestion again.
A Yes.
Q Do you have any types of notification

or publication services that you are involved in?

A Yes.
Q What would those be?
A The Post Register, Jefferson Star, The

Standard Journal. They are all newspapers that
publish public notice. As we buy properties in

Madison County, Jefferson County, Bonneville County

Page 8 é
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Deposition of:

Trent Tyler | September 24, 2008

10
11
12
13
14
15
16
17
18

19

we collect information off of each of those
newspapers for our tracking.

] Okay. Are there any Internet services
or companies that you access to look for foreclosed
property that are being subject to a foreclosure?

A Not that I am aware of. Dustin Howell
who -~- really that is his job in the business is the
individual that really collects all that data off of
the newspapers. 1 never heard of us looking on the
Internet for —-— I know there is a number of sites
that exist but nothing really substantial.

0 Another name surfaced. Dustin Howell.

Apparently, he is an employee.

A That's correct,

Q With Black Diamond Alliance?

A That's correct.

Q What is his title?

A Assistant maybe. Professiocnal
assistant. He doesn't really have a title. He
is -~ like I said he tracks properties. He also

nas an active real estate license. 50 he knows

values of what homes are selling for 1n the market.
He can go out and drive a property and

determine off of the public notice of what that

opening sale or what the default amount is. Is it a

D Y A e e T T

Page 9 %
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Deposition of:

Trent Tyler September 24, 2008

1 property that we'ré interested in continuing to
2 track? 8o just his professional skills in knowing
3 the value that allows us to do our -- you know each
4 of us, our day-to-day jobs.
5 Q Now is there any other persons that are
5 either owners or officers or employees of Black
7 Diamond Alliance besides Jayce, you and Dustin?
8 A No —- excuse me. We have had other -—
2 we have had other employees before Dustin that did
10 his same fob.
11 Q Okay.
12 MR. JAYCE HOWELL: Wives?
13 MR. MANWARING: I would like fo insert
14 in the record a question that came up from Jayce
15 Howell, whether wives should be included in
16 there. For purposes of this deposition I think
17 the answer will stand.
18 MR. JOHNSON: Sure. And to me at this
19 polnt in time I don't see the relevance to that.
20 We understand that a clarification has been made
21 with Jayce indicating that. Thanks.
22 BY MR. JOHNSON:
23 Q Let's go to the Kimball property
24 itself. When T say "the Kimball property", what
25 would you interpret that or define that as?

Page 10 é
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Daposition of:

Trent Tyter September 24, 2008

16
17
18
19
20
21
22
23

24

l%geil%
A What would I interpret the Kimball :

property to mean?

0O Besides a dercgatory concept because of
this litigation.

A Now, 1t's not a very good deal.

Q I mean as far as where 1t's located for
example.

A West 17th Street. That's how 1 would
always refer to it. 17th Street is how I would
always refer to it.

Q Out in New Sweden 1is probably the best
way to refer to that. Is that correct?

A That's correct,

Q So when I refer to the Kimball house,
is there any confusion on your part?

A No.

0 Okay. So in regards to that particular
property, when or how did you first become familiax
with this property?

A I recall the first time I was familiar
with it. Dustin and I were driving around looking
at properties. And on a regular basis he would
update his tracking list off of the published

notices of default. He would go and drive each

property specifically.

tntreport@ida.net S *}7 T&T Reporting 208/529-5491



Deposition of:

Trent Tyler September 24, 2008

10
11
12
13
14

16
17
18
19
20
21
22

Any property that he felt had a decent
amount of eguity versus what the notice of default
amount was we would go and drive those properties
together where he did not have you know a capability
of making the final decision as far as purchasing

the home.

If there was one that looked like it
was a possible good deal he would map those out. We
would go get in the car. Drive around together.

And loock at each one of those properties
individually.

I recall loocking at that home and
comparing it to what was on record of default. And
obviously agreeing that there was enough eqguity in

there to continue to track the progress of that

foreclosure.

Q Okay. Did you make an estimate of
value?

A I am sure I did.

0 Do you know whalt it would be?

A I know at that time we consildered

around $145,000.
0 Okay. That was when?
A Probably at least a month and a half

before the sale. Someltime early in April, May area.

Page 12 |
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Deposttion of:

Trent Tyler September 24, 2008

Page 13 é
1 Q Okay. And I am sure that every company :
2 has what they consider thelr proprietary
3 calculations. I don't plan on going there because I
4 think everyone -~ it's kind of like to me a dry rub
5 in barbeque. Everybody uses the same ingredient but
6 their's is different. But never-the-less, I will
7 certainly respect that. Okay.
3 But basically as far as what you
9 calculated you believed that there was some margin
10 of profit that could be made?
11 A Yes.
12 Q So did vou decide to attend the frustee
13 sale?
14 A Yes. To further track the progress of
15 the sale and then —-- Jjust as a record we track
16 hundreds over the years.
17 And only so many of them actually make
18 it to a sale which is a lot of the reason that
18 Dustin goes out and weeds -- you know some of the
20 ones that don't have any equity, obvicusly vyou don't
21 want to follow and track and spend all that time to
22 either, one, have it not happen; or, two, if it
23 happens there is really not any money to be made for
24 our side of business any way.
25 Q Sure.
tntreport@ida.net 89 “IF-&T ‘Rep;orting' o 208/529—549i
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A Obviously at that time I said, yes,
let's track this. And you know as it moves forward
we -- 1if it goes to sale most définitely we would be
there to purchase.

Q And I assume that there is a lot of
attrition of those trustee sales either by deeds of
lieu of foreclosure and so forth, is that correct?

A You know I don't know always what
happens on the other side of the transaction. Yeah,
either -~ I would not guess a deed in lieu of very
often either. They you know brought it current by
selling the home, getting it refinanced -- possibly
a family member. Who knows.

0 Now is there a particular group of
individuals that you have found are common that you

see at these trustee sales?

A Yes.

Q Tell me about what your observations
have been. How big of a group. How many.

A Really depends on the sale. I mean

it's never an exacl, you know, there is this many

people. We haven't been to a trustee sale since the

Kimball property. Really depends on the sale.
Sometimes there would be ten people in

the room. Sometimes there would be two people in
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the room. And so you know a lot of real estate
investors. It's baged on: Do they have cash at
that moment. And if you got money to buy, tThen you
go to the sale. And if you don't have meney to buy
then you don't.

Sometimes we would go to the sale just
to see what happens.

Q Okay. And when you are going to bid
you bring a cashier's check with you?

A That's correct.

Q And sco did you go to —— let me
represent the first original sale date was May 29,
2007.

Did you go to the trustee sale that was
scheduled for that day?

A No.

o] And why not?

A Standard practice again. In the
morning 1f there is a sale that we're tracking or
wanting to go to, Dustin will call the title company
or whoever 1s crying the sale. Find cut first and
foremost is the sale going to happen. And if the
sale is going to happen, is there an opening bid.

0 Okay.

A He called -~ he called and was given
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notice that the sale had been postponed.
Q Okay. But apparently this is

information that was conveyed to you --

A Yes.

Q ~— by Dustin?

A Yes. 1 am not trying te interrupt you.
But it happened -- in the heat of buying and selling

foreclosures happened three times a week. Where in
the mornings we would discuss: Are we going to buy
today and how much money do we need.

And so it was a regular ocgurrence that
we would check in with one another and find out you
know: Do we really need to show up and do we really
need to go get money.

9] The stressful days are the ones that
you show up with the check, right?

A For sure.

Q Qkay. So when did you become aware
that there was a trustee sale that was scheduled for
June 12, 20077

A I am sure it would be when Dustin
called me and said that the home had been postponed
until June 12.

Q I assume that some sort of notation -~

A Yes. Probably put it you know on my
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calendar on my desk, you know possibly on my outlock
express calendar, in windows -- you know I don't
know that a hundred percent. But some type of

notation.

I know that -- again, that was Dustin's
job to track foreclosure sales. So he had you
know —- I am sure he had it in his notes some where.
0 Okay. And did anything transpire
between May 29, 2007 to June 11 the day before the

second sale?

A Anything regarding this property?

0 That's correct.

A Not that I recall at all.

Q Okay. So let's‘go to June 12, 2007.

A Okay.

O You tell me when we should pick up the

events of that day as it relates to the Kimball
property.

A In the morning, got a cashier's check
ready. Make sure the sale is actually going to
happen. Find out what the opening bkid is going to
be so we can make sure Lo bring enough money. And
if that opening bid still leaves a margin for our
company, then we show up at the sale.

Q Okay. Did you make any of those

Page 17 5
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1 contacts with the title company to determine if the :
2z sale was going and what the initial bid would be?
3 A Me personally, no.
4 Q I assume Dustin did it again?
5 A That's correct.
6 Q And got the numbers?
7 A That's correct.
8 Q Okay. Are you the individual that went
9 to the sale?
10 A I am.
11 0 Tell me what transpired there. First
12 of all who did you note that was there?
13 A Dustin was with me. Jeremy Bingham was
14 at the sale who is a real estate agent that also has
15 bought and sold foreclosures. Jerry and Mary
16 Glowacki were there who we see on a nuwnber of
17 occasions. Chad Murdoch was there. Sandy Winn
18 cried the sale.
19 And then Dick Fowler actually came into
20 the sale just after she had opened -- or after she
21 had started her opening remarks.
22 I remember he came in late and was
23 sitting down right to the left of me.
24 Q Okay.
Z5 A Other than that -~ I mean there may
tntrEport@ida.nef | | ;i. O dﬁ | -%&T Re;pc‘:‘u”t%rngw 208/ 529’«-5.49.1
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have been other people there. I don't know that for
sure. Obviously it has been a while ago. These
people I know very well because I have seen them on

a number of occasions, so they stick in my mind.

MR. JOHNSON: Okay. I believe Madam
Reporter would like to know how to spell
Glowacki.

THE WITNESS: I believe it is
G.L.OW.A.C.K.I.

On occasion ~- I will just add this --
-— you know I have in the past on occasion made
the phone calls myself to Sandy Winn. Hey,
Sandy, you know 1is this sale open.

In my other entity Tykinderen, I am -~
I will buy property scometimes without my partner.
Jayce does the same thing in another entity that
he has. So standard practice 1s that just to
make the phone call and Séy: Is it happening
today.

If it is happening today, what is the
op@nihg bid. Sometimes they have the opening
bid. Sometimes they don't have the opening bid,

and then you just basically --

24 BY MR. JOHNSON:

O As far as the sale —— and I am familiar

Page 19 ?
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1 somewhat with the practice. So usually you have a pmﬁzgé
2 big, long reading? g
3 A Yes. ;
4 0 And do you recall a big, long reading? %
5 A Yes.

6 0 And may I make the assumption that you

7 really don't pay much attention --

3 A You know --

9 O -— except for the dollar amount.

10 A The dollar amcunt. But I mean

11 obviously you know you pick out some of the

12 terminology. You know they make no guarantees as

13 far as what the property -- the shape of the

14 property —-- some of those things that they can't

i5 guarantee.

16 Then obviously at the end they state

17 after you buy the property that you would be given a

18 trustee's deed.

19 Q Okay. So after -~ and you did hear

20 Sandy Winn -- and that is W.I. or W.Y.N.N.

21 A W.¥. I believe.

27 MR. JAYCE HOWELL: It is W.I.

23 THE WITNESS: Sorry. It's W.I.

24 BY MR. JOHNSON:

25 Q Okay. Do you recall her doing that

thtreport@ida.net 15 6;1"&7" Fiepo}tmg | 208/529-5491
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1 recitation or that long statement? 1
2 A Yes.
3 0O And do vyou ﬁecall what the original bid
4 was’
5 A The original bid or the opening bid?
6 O Opening bid.
7 A Not off of memory. But I do have the
3 paper ﬁhat shows the opening bid was $111,072.60.
9 Q Okay. Tell me what you recall about
10 what happened from that point.
11 A Oddly enough or funny enough, Jjust
12 b@fofe the sale we were talking about my birthday
13 had fjust passed on June 5th. And so we were talking
14 about happy bkirthday and so on and so forth.
15 Other than that, just small talk
16 between you know the purchasers there at the sale.
17 She came in and opened the sale. I believe I put in
18 the first bid above the opening amount. There was a
19 few subsequent bids.
20 We put in a bid at that time. Nobody
21 else bid. When she closed the bid, 1 remember a few
22 of the people saying happy birthday.
23 Q Ckay. So there was some bidding going
24 on pesides yourself? |
25 A Yes.
tntreport@ida.net 107 T&TReporting - 208}529-5491
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0 I mean, it looks like the opening bid
was $111,072 where it ended up. Were you guys tight

or something, going a hundred bucks an increment?

A Yes. I mean 1f it's not specified that
you have to go up a certain amount -- we seen people
bid them -- I mean, yeah. Some sales are

ridiculous.

Some of them they selt an amount. You
have to bid up by a thousand dollars. That was not
the case that I am aware of in this.

Q Okay.

A When you are trying to make money every
dollar counts.

Q Okay. So apparently there are people
that did a few bids between -- when you got up to
$112,500, that was it. You got 1t?

A I got it.

Q Okay. What was the next event that you
can recall in relation to this property? I mean,
obviously you gave them the check and those type of
things.

A Wrote cut the check. And really just
walted for a trustee's deed. Waited to see when it
would be recorded. And get the property. 1 believe

it was that day after the sale. It could have been
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the following day.

I don't remember exactly. Dustin and I
drove out to the Kimball property. EKnocked on the
door. No answer. And so we left a flier that
stated that we had purchased the home. Went on with
our daily business.

Then you know I think my next -- our
next really anything to do with 1t that went further
than that was never being able to get a hold of
Sherry. Leaving messages. Goilng to try to, you
know, see where she was at; or gel her out or what
her intentions were. And if has proceeded into
this.

Q Do you know whether she ever responded
and contacted you in relaticon to that note fthat you
left on her door?

A She eventually did respond, not to me
personally, but to Dustin. I don't recall how long
it took when she responded. I do recall having a
few appointments set up supposedly with you at this
office, and none of those ever came L0 pass.

Q Mr. Tyler, is there any answers to any

of the questions that I asked that you would like to

clarify?

A Maybe 1 could read through your
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questions.
Q You are welceome to look at this. But
there were no guestions in there. It's just kind of

points that I wanted to make.

A Maybe I would just reitérate that as --
-— you know as property investors you know we rely
heavily on public notice, following up on a daily
basis on what property is doing, what they are going
for and tracking those things.

Obviously we're in this business to
make a'pxofit. And the only way you can make a
profit in this business is to be on top of your game
and you know be making wise decisions and Saying:
Ckay, let's track these. If there is profit there,
we'll ¢go forward and proceed. If there is not, we
dump them.

But other than that, really no. You
know we proceeded in business the same way that we
have for six years now. And there is really no
difference to that.

Q Anything else?

A I don't think so.
MR. JOHNSON: Nothing further.
MR. MANWARING: Just a couple of

guestions to make sure we're clear.

Page 24

tntreport@ida. net 14 {) TRT Reporting
La

208/529-5491



Deposition of:

Trent Tyler ' September 24, 2008

10
11
12
13

14

EXAMINATION

BY MR. MANWARING.

0 When Black Diamond found out about this
property, did it find out through publication?

A Yes.

Q Did Black Diamond get any information
about this sale of the Kimball property from a
Bradon Howell?

A No.

0 At the time of the sale on June 12 did
Black Diamond have any knowledge or information
about negotiations between Fremont and Sherry
Kimball?

A I am scorry. Would vou repeat that.

Q Yes. At the time of the sale on
June 12 did Black Diamond have any knowledge or
information about any negotiations between Fremont
and Sherry Kimpall?

A No.

Q At the time of the sale on June 12th
did Black Diamond have any knowledge or information
that the sale itself had any defects as it relates
to notice to Sherry Kimball?

A No.

Q From your experience was the trustee's
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1 sale that was conducted on June 12 conducted ;
2 properly?
3 A Yes.
4 Q Apparently Black Diamond was the
5 highest bidder at that sale.
6 A Yes. That is true.
7 Q Okay.
3 MR. MANWARING: No further gquestions. 2
9 EXAMINATION
10 BY MR. JOHNSON: |
11 0 Do vyou know the reason why the sale
12 that was scheduled for May 29, 2007 did noct take
13 place.
14 pay I do now. I did neot at the time, no.
15 Q Did you have any reason given to you as
16 to why it was not held on that particular date?
17 A No. Typically when you call and find
18 out if the sale is being cried or is going to happen
19 that day, they Jjust simply say it has been postponed
20 or cancelled.
21 In this case, no, it has been postponed
22 until further date. They don't -- we don't ask and
23 they don't tell. It's just if it cancels, great.
24 We'll write it off our bocoks and go on to next
25 property.
tntreport@ida.net | ‘t:_”: | T&T Reporting 208/52§w54§91
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i If it has been postponed make a note of ;

2 it, so that when it does pop up again, we're

3 prepared to go and buy if we're interested.

4 Q Were you aware of any other notice

5 besides -- of the June 12, 2007 sale -~ besides

6 somebody calling the title company and getting that
7 date? In other words, did you see anything in the
8 newspaper -- anything on the property?

9 A No.

10 MR. JOHNSON: Okay.

11

12

13 {Deposition concluded at 10:20 a.m.)

14

16
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20
21
22
23
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VERIFICATION :
STATE OF )
)
COUNTY OF )

I, TRENT TYLER, say that I am the witness
referred to in the foregelng deposition, taken the
24th day of September, 2008, consisting of pages
numbered 4 to 27, that I have read the said
deposition and know the contents thereof; that the :
same are true to my knowledge, or with corrections, :
if any as noted. G

Page Line Should Read Reason é

TRENT TYLER

Subscribed and sworn to before me this day
of , 200 , at

(Seal)

Notary Public for Idaho
My Commission Expires
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REPORTER'S CERTIFICATE

STATE OF IDAHO )
) s3.

COUNTY OF BONNEVILLE )

I, Karla Steed, RPR, RMR, CSR, and
Notary Pubklic in and for the State of Idaho, do
hereby certifiy:

That pricr to being examined TRENT
TYLER, the witness named in the foregoing
deposition, was by me duly sworn to testify to
the truth, the whole truth, and nothing but the
truth;

That said deposition was taken down by
me in shorthand at the time and place therein
named and thereafter reduced to typewriting under
my direction, and that the foregoing transcript
contains a full, true and vebatim record of said
depcosition.

I further certify that I have no
interest in the event of the action.

WITNESS my hand and seal this
_day of , 2008,

Karla Steed

Tdaheo CSR No. 755

Notary Public in and for
the State of Idaho

My Commission Expires: 8-21-12
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