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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 

THE GREASE SPOT, INC., an Idaho 
Corporation, 

RICHARD and SHERRY HARNES, 
husband and wife, 

Defendants1 Appellants, 

and, 

BAKER COMMODITIES, a Delaware 
Corporation, and JOHN DOES 1-10, 

Defendants. 
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CLERK'S RECORD ON APPEAL 

Appeal from the District Court ofthe First Judicial District of the State of Idaho, in and 
for the County of Kootenai 

HONORABLE CHARLES W. HOSACK 
District Judge 

Attorney for Appellants Attorney for Respondents 
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PO Box 1336 
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R. GREG FERNEY 
PANE,  IiAMBLEN, COFFINl 
BROOKE & MILLER LLP 
701 Front Aveii~~e, Suite 101 c f p : ,  $:< r~.:-:: ,,., ., # :. , I:;> -x. r f-(.y ,.,.,,.. ;r! ,-- , 
P.O.  Box E 
Coeur d' Alene, ID 838 16-0328 
Telephone: (208) 664-81 15 
Facsimile: (208) 664-6338 'elJMM6NB SsSUEo 

IN THE DISTRICT COURT OF TIHE FIRST JUDICIAL DISTRICT O F  

THE STATE OF IDAHO. IN AND FOR TI-IE COUNTY OF KOOTENAI 

THE CREASE SPOT. INC.,.an Idaho 1 
Corpo~'ation. )case NO. C V O ~  -50/Q 

) 
Plaintiff, ) COMPLAINT AND DEMAND FOR 

) JURY TRIAL 
VS. 1 

) Fee Category: A.1. 
RICHARD and SHERRY HARNES, husband ) Fee: $77.00 
and wife, and BAKER COMMODITIES, INC., a )  
Delaware coipoiation, and JOHN DOES 1-10, ) 

1 
Defendants. 1 

I 

Plaintiff, THE GREASE SPOT. INC.. files this Complaint and alleges as follows: 

PARTIES 

I Pl;~intiff. The Grease Spot, Inc., ("Grease Spot"), is a corporatim incorporated 

undel. L I I E  l;~ws of the St;;re of Idiiho which does business in Kootenai County 

7 -. Defendant, Richard Harnes, is an individual who resides in Kootenai County, and 

entered into an Agi-een~ent to Purchase with the Gi-ease Spot 

3. Defendant, Sherry Hames. is an ~ndividuai who resides in Kootenai County, and 

eniered into an Agreement to Purchase with the Grease Spot. 

COMPLAINT AND DEMAND FOR JURY TRIAL-1 



4. Defendant, Baker Commodities, Inc. ("Baker"), is a corporation incorporated 

under the laws of the state of Deli~ware and carries on business in the State of Idaho. 

JURISDICTION AND VENUE 

5. Richard Hames, Sherry Hames, and Baker are subject to thejurisdiction of the 

C O L I ~ ~ S  of this state for the causes of action alleged in this Complaint under Idaho Code S 5-514. 

6. The d;~rn;~ges claimed herein exceed Ten Thousand Dollars ($10,000.00). 

7. Venue is proper in  Kootenai County, Idaho, under Idaho Code S 5-404. 

FACTS 

8. On September I ,  1999, Scott ~ e s s l i n g  and Richard Harnes purchased the Grease 

Spot from Wilbur Ellis Co. The purchase price was $300,000.00 on a six yearcontract. 

9.  On September 1, 2000, Scott Wessling, in his capacity as the president and 

majority shareholder of the Grease Spot, purchased Richard and Sherry Hames' rights and 

interests to the Grease Spot. A true and correct copy of the Agreement to Purchase is attached 

hereto as Exhibit "A". 

10. The Agreement to Purchase contains a non-compete provision that bars Richard 

tint1 Shel~y Hatnes fot- five (5) years from being connected in any substantialbmanner with any 

Sirni or orpilniration which is a competitol-of the Grease Spot. 

I I .  After the Grease Spot bought Richard and Sherry Harnes' interest in the Grease 

Spot, Richard Harnes continued to work for and be involved in  the business operations of the 

Grease Spot. w 

12. During the years 2000, 2001, 2002, 2003 and 2004, Richard Ilames would go to 

Montana and do a comprehensive check of the clients' inventory, inquire about services received 

and relsy any price changes. 

13. R~chal-d Hi~rnes' last trip to Montana for the Grease Spot occuned i n  December of 

2004. 
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14. Richard Hatnes was at all times in possession of the Grease Spot's proprietary 

information and tl-ade secrets, including but not limited to, the Grease Spot's customer list, source 

of supplies, confidential costs, price data and figures. 

15. in or before February of 2005, Richard I-Iames and Baker Commodities entered 

into a business relationship. 

16. On or about February or March of 2005, Richard Harnes and John McCarthy, 

Baker's General lvlanager, took a business trip to the Grease Spot's customers and clients in 

Eastern Montana. At all times, John McCarthy knew that Richard Hatnes provided 

niisnppropr-iated information about the ~ r e a s e  Spot's customer list, source of supplies, 

conliclential costs, price data and figut-es. 

17. On or ibbo~~t February or March of 2005, Richard Hames and Malty Eckstein, 

Baker's Plant iManager, took a business trip to the Grease Spot's customers and clients in Western 

VIontnna. At k i l l  times. Marty Eckstein Itnew that Richard Harnes provided misappropriated 

information aho~tt the GI-ease Spot's customer list, source of supplies, confidential costs, price 

tl;ita and t'igilres. 

18. On or about March of 2005, the Grease Spot lost its customers and clients in  

Montana LO Baker. The loss of business was due to a common plan and design between Baker 

and Richard and Sherl y Hatnes to misappropriate information in  order to unfairly take business 

fr-om the Grease Spot. 

19. In the spring of 2004. Richard Hatnes and Baker contacted the.Grease Spot's 

customer, the BUI-ger King chain of restaurants, in order for the Burger King restaurants to enter 

into a contract wi th  Baiter. 

70. 111 Miiy of 7005, the Grease Spot lost is contract with the Burger King chain of 

~.csta~ir;inis. The loss of  bilsiness was due to a common plan and design between Baker and 

Richald kind Sherry Hurnes to misappropriate information i n  order to unfairly take business from 

the Grease Spot. 
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21. On June 27, 2005, Richard Harnes met with Ron Rowan of Beef Northwest 

Feedei-s in  order to secure new business for Baker in furtherance of their common plan to use 

misappi-opriated information to take b~lsiness from the Grease Spot. 

COUNT I: 
BREACHOFCONTRACT 

11. Plaintiff irealleges the allegations contained in  Paragraphs 1-21 herein. 

23. Richard and Shemy Halnes have breached the terms of the Agreement to Purchase 

,signed on Septembel- 15, 2000. 

24. As a direct and proximate result of such breach of the contract, the Grease Spot 

has suffered damages anticipated to be in an amount exceeding Ten Thousand Dollars 

($10,000.00), the exact amount which will be proven at trial. 

COUNT 11: 
BREACH OF COVENANT OF GOOD FAITH AND FAIR DEALING 

2 Plaintiff realleges the allegations contained in Paragraphs 1-24 herein 

26. During the relationship created by the contract between the Grease Spot and 

Richard and Sherry Hi~rnes, there existed an implied covenant of good faith and fair dealing. 

27. Defendants Richard and Sherry i-Iatnes have breached the implied covenant of 

soocl and fail dealins with the GI-ease Spot by the conduct alleged herein. - 
28. As a direct and pi-ox~mate result of Rrchard and Sherry Hames' breach of the 

implied covenant of good faith and fair dealing, the Grease Spot has suffered damages in an 

amoilnt greater than Ten Thousand Dollars ($10,000.00). 

COUNT 111: 
UNJUST ENRICHMENT 

29. Plaintiff realleges the allegations contained in Paragraphs 1-28 herein 
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30. Richard Hames, Sherry Hatnes and Baker have received the benefit of the Grease 

Spot's work, information and customer base wi tho~~t  paying just compensation. 

31. Rlcliai-d Hal-nes. Shemy Harnes and Baker have been unjustly enriched by 

1eceii:ing rhe henefit uf ihe Grease Spot's work, informaiion and customer base without having 

paid the Grease Spot any compensation. 

32. As a direct and proximate result, Richard Hames, Sherry Rames and Baker have 

been ~lnjitstly enl-iclied and the Grease Spot has suffered damages in an amount to be proved at 

trial 
COUNT IV: 

VIOLATION OF IDAHO TRADE SECRETS ACT 

33. Plaintiff realleges the allegations contained in Paragraphs 1-32 herein. 

34. Richard and Sherry I-iarnes were in possession of trade secrets that belonged to 

the GI-ease Spot 

3 5 .  Richard and Sherry Harnes lnisappropriated the Grease Spot's trade secrets for 

their own economic gain. 

36. Baker acquired the Grease Spot's trade secrets and knew or should have known 

that the made sect-ets were acquired by improper means. Baker misappropriated the Grease 

Spot's trade secrets for its own economic gain. 

37. As a result of the misappropriation of the Grease Spot's trade secrets by Richard - 
Halnes, S h e l ~ y  Halnes and Baker. the Grease Spot has s~lffered damages anticipated to be in an 

amount exceeding Tell Thousand Dollars ($10,000.00). the exact amount which will be proven at 

COUNT V: 
THIRD PARTY INTERFERENCE WITH CONTRACT 

38. Plaintiff irealleges the allegations contained in Paragraphs 1-37 herein. 
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39. Thel-e has been in  existence between the Grease Spot and Richard and Sherry 

ki;il-nes an Agreement to Purchase since September 2000. 

40. Baiter knew that Richard Harnes was a prior owner of the Grease Spot and had 

sold liis interest in  the Grease Spot. Balter also knew that Richard Harnes entered into a non- 

compete agreement with the Grease Spot when he sold his interest, which non-compete 

agreement was for the duration of five (5) years. Baker also Itnew that Richal-d Harnes supplied 

Baker with proprietary information Richard Harnes acquired at the Grease Spot. 

41. Bakel- intentionally interfered with the Agreement to Purchase between Richard 

and Sherry H:u.nes ancl tile Gicase Spot. causing Richal-d and Sherry Harnes to breach the 

Hgieenient. 

42. As a l-esult ot' the intentional interference with the Agreement between the'Grease 

Spot and Richard and Sherry Harnes, the Grease Spot has suffered damages anticipated to be in 

an amount exceeding Ten Thousand Dollars ($10,000.00), the exact amount which will be 

proven at trial 

COUNT VI: 
INJUNCTIVE RELIEF 

43. Plaintiff realleges the allegations contained in Paragraphs 1-42 herein. 

44. Ricliarcl and S l i e ~ ~ y  Harnes were in possession of trade secrets that belonged to 
* 

~lic  C;ie;tse Spot. 

45. Rici?;ircl and Sherry Hat-nes misappropriated the Grease Spot's trade secrets for 

their own economic gain. 

46. Baiter acquired the Grease Spoi's tmde secrets and knew or should have known 

that the 11-ade secrets were acquired by improper means. Baker misappropriated the Grease 

Spot's trade secrets for its own economic gain. 
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47. As a restilt of the mlsappropr~at~on of the Grease Spot's trade secrets by Richard 

Hal-nes. Sherry Haines and Baker, the Grease Spol has suffered damages. Richard Harnes, 

Shei.1-y Hal-nes and Baker should be enjoined under I.C. $ 48-802 from misappropriating the 

GI-ease Spot's tl-ade secrets. 

DEMAND FOR JURY TRIAL 

Put-suani to Rule 38(bj, Idaho Rules of Civil Procedure, the plaintiff herein demands a 

il.iaI by u jury al' no less than twelve (12)  persons in  the above-entitled case. 

WHEREFORE, plalntlff requests that this court grant the following relief: 

1. A judgment for damages in an amount to be determined at trial with prejudgment 

interest thereon: 

3. For an award of attorney fees and costs, pursuant to Idaho Code s$ 12-120, 

17-121: 

" 
1 For injunctive rel~ef pursuant to I.C. $ 48-802; and 

4. For such other and further relief as the court deems just and proper. 

DATED this day ol July. 1005 

PAINE. HAMBLEN. COFFIN, 

#tomey for Plaintiff 

COkIP1,AINT A N D  DEMcINU FOR J U R Y  TRIAL-7 



VERIFICATION 

STATE OF ~ D A H O  ) 
1 

County of Kooten~ii ) 

I ,  Scott Wessling, being first dilly sworn, depose and state: 

I am the president of plaintiff corporation named herein. I have read the foregoing 
Compliant and ltnow that the facts and information contained therein are true to the best of my 
knowledge and belief. 

st 
Sttbscribed and Sworn to before me this I day of J u l y 3 5  

COMP1,AINT AND DEMAND FOR JURY TRIAL-8 



AGREEMENT TO PURCHASE 
I> 

This AGREEMENT is, between The Grease Spot, INC. (herein 
called Purchaser and/or Company), and Richard Harnes and 
Sherry Harnes, husband and wife, (herein called sellers). 

Sellers desire to sell to Purchaser and the Purchaser 
desires to buy from the Sellers 500 shares of capital stock 
of the Company. 

Sellers have delivered to Purchaser 

500 shares of stock in exchange for the purchaser's 
promissory note attached hereto. 

IT IS AGREED 1: 

Article 1 

Sellers' Representations and Warranties 

Sellers, jointly and severally, represent, warrant and 
agree as follows: 

(a) Company' is a corporation duly organized and 
validly existing in good standing under the laws 
of the State of Idaho and has the.corporate power 
to own its property and carry on its business as 
now being conducted. 

(b) The authorized capital stock of the Company is, 
and 10,000 shares of common stock, no par value 
per share, of which 1005 shares are, and on such 
date were, issued and outstanding. All of the 
issued and outstanding shares of common stock of 
the Company are hereinafter referred to as the 
"Stock." There are' not authorized or outstanding 
any options, warrants o r  other rights to acquire 
stock of the Company. 

( c )  Each of the Sellers is the owner of record of the 
number of shares of the Stock stated opposite his 
name below: 

Name Shares of 
Common stock 

Jerry Hayes 5 
Scott Wessling 500 
Sherry Harnes 500 
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Total 1005 

(d) The Sellers will at the Closing Date have good 
title to the shares of Stock to be sold pursuant 
to this Agreement, free and clear of all claims, 
liens and encumbrances; such shares are now and 
will be a the Closing Date validly issued and 
outstanding, fully paid and non-assessable,; and 
the Sellers will have at the Closing Date full' 
legal right, power and authority' to sell, assign 
and transfer the Stock to the Purchaser. 

(e) The Balance Sheet and Statements of Profit and 
Loss and Surplus of the Company, previously 
described, are true and correct, have been 
prepared in accordance with generally accepted 
accounting principles consistently followed 
throughout the periods indicated and fairly 
present the financial condition of the Company 
and the results of its operations as at the dates 
or thro~gho~t the periods indicated. At Closing 
Date of, 2000, the Company had,no liabilities, 
fixed or contingent, which are not fully shown or 
provided for on the Balance Sheet as at that 
date, except obligations to perform after, the 
purchaser has been' aware since October 25, 1999, 
under open sales contracts, supply contracts, 
purchase orders' and other commitments, incurred 
in the ordinary course of business. 

(f) The purchaser has been aware of any changes in 
the business, financial position orproperties of 
the Company. 

(g) Since October 25, 1999, the Company has not: 
(i) Issued or sold any of its stock, bonds 

or other corporate securities, except 5 
* 

shares to Jerry Hayes; 
(ii) Incurred any obligation or liability 
(fixed or contingent), except obligations 
and liabilities incurred in the ordinary. 
course of business; 
(iii) Discharged or satisfied any lien or 
encumbrance, or paid any obligation or 
1iabi.lity (fixed or contingent) other than 
current liabilities included in the Balance 
Sheet, and current liabilities incurred 
since that date in theordinary course of 
business; 
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(i) Declared or made any payment or 
distribution to stockholders; 

(ii) Purchased or redeemed any shares of its 
stock; 

(iii) Made any general wage or salary increase; 
(iv) Mortgaged, pledged or subjected to lien, 

or otherwise encumbered, any of its asses, 
tangible or intangible; 

(v) Sold, assigned or transferred any of its 
tangible assets or cancelled any debts or 
claims, except in each case in the 
ordinary course of business; 

(vi) Sold, assigned or transferred any patents, 
trademarks, trade names, copyrights, 
licenses or other intangible assets; or 

(vii) ' Suffered any net operating loss or any : 

extraordinary loss, or waived any rights 
of substantial value, or enteredinto any 
transactions not in the ordinary course of 
business. 

(h) Company has good and marketable title to the real 
property described in Exhibit A hereto (which 
includes all the real property reflected in the 
Balance Sheet and all of the real property used 
in the business of the Company) free and clear of 
all mortgages, liens and encumbrances, of every 
kind and character except encumbrances described 
in Exhibit A; no zoning ordinance prohibits, 
interferes with or impairs the usefulness of the 
property for the purposes for which it is now 
used; and all of the. plants, structures and 
equipment upon such real property are in good 
operating condition and repair. 

(i) Except for changes in the ordinary course of. 
business, the Company has good and marketabWle 
title to all its persona property and assets 
(which includes all the personal property and 
assets reflected in the Balance Sheet and all the 
personal property and assets used in the business 
of the Company except as specified in Exhibit A); 
and none of such property and asse4ts is subject 
to encumbrances, liens and charges incidental to 
the conduct of thebusiness of the Company which 
do not impair the use of such property in the 
normal conduct of the business of the Company. 
The entire inventory is presently useful and 
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salable in the ordinary course of the Company's 
business. 

(j) Except for the contracts, commitments and 
obligations described in Exhibit A hereto, the 
Company is not a party to any written or oral 
contract not made in the ordinary course of 
business, employment contract, contract with any 
labor union or association, bonus, pension, 
profit sharing, retirement, stock purchase, 
hospitalization, insurance or other plan 
providing employee benefits, lease with respect 
to any property, real, or personal, whether as 
lessor or lessee, continuing contract for the 
future purchase of materials, supplies or 
equipment in excess of the requirements of its 
business now booked or for normal operating . . . . .  
inventories, contract or commitment for capital 
expenditures in excess of $<amount> in the 
aggregate, or contract continuing over a period 
of more than one year from its date. Between the. 
date hereof and the Closing,Date, Sellers will 
not permit the Company without the written 
consent of the Purchaser: to make any changes or 
modifications in or surrender its rights under 
any instruments listed in Exhibit A hereto, or in 
any other existing contracts or leases; or to 
enter into any further material c0ntracts.or 
leases; or to make any further additions to its 
property under or in the ordinary course of 
business or except as essential to maintain its 
plants, properties and equipment. 

(k) All of the Company's contracts of a material 
. ~ nature are.in full force and effect and no 

default exists in respect thereof on the part of 
w 

the Company or the other parties thereto. 
........... (1) Except as set forth in the Balance Sheet or in, ................. 

the Notes thereto, the Company has no outstanding 
indebtedness, other than trade or business 
obligations subsequently incurred in the ordinary 
course of business, and the Company is not in 
default in respect of any terms or conditions of 
any indebtedness. 

(m) The Company has the patents, patent applications, 
registered trademarks and licenses, described in 
Exhibit A hereto. The Company has full right, 
title and ownership to its corporate name. 
Neither the Company nor the Sellers has received 
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any notice of conflict with respect to the rights 
of others to the use of the Company's corporate 
name, or any such patents, applications, 
trademarks or licenses. 

(n) All notes and accounts receivable owned by the 
Company are good and collectible, subject to no 
counterclaim or setoffs in excess of reserves 
provided therefor in khe Balance Sheet as 
adjusted in the ordinary course of business to 
date. 

(0) The Company has no oljligations, contingent or 
otherwise, under any employment contract, 
collective bargaining agreement with employees or 
under any executive. employment agreement, 
executive compensation agreement, employees' 
pension or retirement plan, employees' insurance 
plan, employees' profit-sharing plan or 
employees' stock purchase plan, except as 
described in Exhibit A hereto, and 'the Company is 
not in default under any such agreement or plan 
so described. 

(p) The Balance Sheet contains adequate provision for 
all Federal income, Federal excess profits, state 
income, franchise, real property, personal 
property and all other taxes of the Company, 
including interest and penalties in respect 
thereof, for the period ended August 31, 2 0 0 0 ,  
and all fiscal periods prior thereto. For the 
fiscal year ending 2 0 0 0 ,  and fiscal years 
subsequent to the years after 2 0 0 0 ,  remain open 
for assessment of additional Federal income 
taxes, and a11 deficiencies of Federal income 
taxes through such fiscal years for 1999 have 
been settled. ., 

(q) The Company is not subject to any charter, by- 
law, mortgage, lien, lease, agreement, 
instrument, order, judgment or decree, or any 
other restriction of any kind or character, which 
materially or adversely affects the business or 
condition of thecompany or any of its assets or 
property, or which would prevent the execution of 
this Agreement or prevent or make unduly 
burdensome the consummation of any of the 
transactions provided for in this Agreement or 
the liquidation of the Company. 

(r) The Company is not engaged in or threatened with 
any legal action or other proceedings nor has it 

AGREEMENT TO PURCHASE Page s of 12 r l ?  8 



been charged with, or to its knowledge or the 
knowledge of the Sellers is it under 
investigation kith respect to, any charge 
concerning any presently pending material 
violation of nay provision of Federal, state or 
local law or administrative regulations in 
respect to its business (other than actions, 
suits or proceedings where liabilities of .the 
Company are adequately covered by insurance). 
  one of such legal actions, other proceedings or 
investigations will prevent the execution of this 
Agreement or the consummation of any of the 
transactions provided for in this Agreement or 
liquidation of the Company. 

(s) The Company has in full force and effect policies 
of insurance of the types and in the amounts set 
forth in Exhibit A hereto, will continue all of 
such insurance in full force and effect up to and 
including the Closing Date and is the sole owner 
of all such policies. 

(t) There has not been since August 31, 2000, and 
will not be prior to the Closing Date, a sale or 
other disposition of any of the assets or other 
properties of the Company (exclusive of sales of 
inventory in the ordinary course of business). 

(u) The patents, patent applications and licenses 
owned by the Company are adequate .and sufficient 
to permit the Company to conduct its business as 
presently being conducted, and the, Company has no 
knowledge of any claims or alleged claims of 
infringement with respect to such patents or any 
other rights. 

(v) The Company is not subject to the jurisdiction of 
any re-negotiatbon authorities. 

(w) No shortages exist in the inventories of rat 
materials owned by customers and stored upon the ,, 

Company's premises for use in future orders of 
such customers. 

(x)' Sellers will reimburse the Purchaser on demand * for all damage resulting from any 
misrepresentation contained in this Agreement and 
for any breach of any of the provisions of this 
Agreement and will at their expense protect and 
defend the Purchaser and hold the Purchaser 
harmless from expense and damage arising out of 
any a l l e g e d  or threatened misrepresentation of 
breach of any of the terms of this Agreement. 
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(y) The representations, warranties and agreements of 
the Sellers contained in this Article 1 shall be 
true on and as of the Closing Date (hereafter 
defined) with the same effect as if made on and 
as of such date, and shall survive the closing 
hereunder. 

Purchase Price 

(a) Subject to the representations, warranties and 
agreements of Sellers and of Purchaser, and 
subject to the terms and conditions herein 
stated, Sellers agree to sell, assign and 
transfer to Purchaser and Purchaser agrees to 
purchase from Sellers at the offices of the 
Purchaser. The Stock for an aggregate purchase 
price of $30,000 which Purchaser agrees to pay as 
set forth in the Promissory Note attached hereto. 

(b) The Sellers shall deliver to the Purchaser one 
certificate registered in the name of the 
Purchaser representing the Stock purchased. 

(c) All payments provided for hereunder shall be made 
as directed by the Sellers. 

Article 3 

Covenants pending Closing 

Sellers further agree, jointly and severally: 

(a) To permit Purchaser and its authorized 
representatives to have, after the date of 
execution hereof, and cause the company to >rant 
full access to the premises and to all the books 
and records of the Company during customary 
business hours and to cause the officers of the 
company to furnish Purchaser with such financial 
and operating data and other information with 
respect to the business and properties of the 
Company as Purchaser shall from time to time 
reasonable request. 

(b) To pay all Federal, state and local taxes which 
may be payable in respect of the sale of the 
Stock provided for hereunder. 
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(c) TO use their best efforts to persuade the 
employees of the Company to remain employees of 
the Company after the Closing Date. 

(d) To cause the Company, on or after the date of 
this Agreement and until the closing hereunder, 
to conduct its business in the ordinary course 
and to prevent it, without the written consent of 
Purchaser, form entering into any transaction 
which if effected before the date of this 
Agreement would constitute a breach of the 
representations, warranties or agreements 
contained herein. 

(e) To take at their own expense all steps which may 
be necessary to perform fully their agreements 
with Purchaser. 

Article 4 

Conditions Precedent to Purchaser's Obligations 

The obligation of Purchaser to purchase the Stock to be 
conveyed hereunder is subject to the satisfaction on or 
prior to the Closing Date of the following conditions: 

(a) Sellers have furnished the Purchaser with the 
following: 
(i) The Company is a corporation duly 

organized and validly existing in good 
standing under the laws of the State of 
Idaho and has the corporate power to carry 
on its business as now being conducted; 

(ii) The authorized, issued and outstanding 
capital stock of the Company is as set 
forth in Article I (b) ; 

(iii) The shares of Stock are validly isszed and 
outstanding, fully paid and non- 
assessable; 

(iv) Each of Sellers has full legal right, 
power and authority to sell, assign and 
transfer the shares of Stock to Purchaser 
and good title to all of the shares of 
stock has been duly transferred to 
Purchaser; 

(v) The Company has good and marketable title 
to all the real property described in 
Exhiblt A hereto subject only to the 
encumbrances described in Exhibit A; 

f)i'/ 
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(vi) This Agreement has been duly executed and 
delivered by Sellers and is a valid, legal 
and binding obligation of Sellers in 
accordance with its terms; and 

As to such other matters incident of the transaction herein 
contemplated as Purchaser and its counsel may upon due 
notice reasonable request. 

(b) Buyer is satisfied with respect to all legal 
aspects of the transaction contemplated by this 
Agreement. 

(c) No action or proceeding shall have been 
instituted or threatened before a court or other 
governmental body, or by any public authority, to 
restrain or prohibit the consummation of the 
transactions contemplated herein. 

(d) The representations and warranties contained in 
this Agreement shall be true on and as of the 
Closing Date with the same effect as though they 
had been made on and as of such date and the 
delivery to Purchaser of a certificate for the 
Stock shall constitute an affirmance by each < 
Seller that the agreements of Sellers to be 
performed on or before the Closing Date pursuant 
to the terms hereof shall have been duly 
performed. 

Article 5 

Miscellaneous 

(a) If, on or before the Closing Date, the plant of 
the Company shall suffer a loss by fire, flood, 
tornado, riot, accident or other calamity, 
whether or not insured, to such an extent that in 
the opinion of Purchaser there will be such a 
delay in repairing or rebuilding such plant as to 
materially affect the future operations of the 
company, then Purchaser may, at its election, 
terminate this Agreement without cost, expense or 
liability to either party. 

(b) Sellers hereby represent that they have ~ o t  
retained any broker or paid or agreed to pay any 
brokerage fee or commission to any broker or 
agent or on account of this Agreement. Purchaser 
agrees hereby to pay any brokerage fee or 
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commission on account of this Agreement 
attributable to its act. 
This Agreement shall be binding upon and shall 
inure to the benefit of the parties hereto and 
their respective successors and assigns. 
This Agreement shall be governed by and construed 
in accordance with the laws of the State of 
Idaho. 
Any controversy or claims arising out of or 
relating to this Agreement, or the breach 
thereof, shall be settled by arbitration in 
accordance with the rules of the American 
Arbitration Association and judgment upon the 
award rendered may be entered in the highest 
court of the forum,State or Federal, having 
jurisdiction. .. . 

.. .. 
For a period of five years from and after the 
date of this Agreement, non of the Sellers will 
i n  any manner, directly or indirectly (a) own, 
manage, operate, control or participate to a 
substantial extent in the ownership, management 
or control of or be connected in any substantial 
manner with, any firm or organization which is a 
competitor of the Company in respect of its 
present. lines of business, or of any successor of 
the Company, or (b) lend his name to any firm or 
organization whose business is similar to that of 
the Company or any successor of the Company. 
P,urchaser.jz,epresents that it is purchasing the *. 
Stock for its own account for 'investment and not 
with a view to the distribution or sale thereof. 
Any notice or other communication require or 
permitted hereunder shall be sufficiently govern 
if sent by registered mail, postage prepaid, 
addressed to Sellers and to Purchaser and shall 
be deemed to have been given as of the date so .- - 
mailed. 
To facilitate the delivery of the Stock at the 
Closing Date, Sellers have caused certificates 
representing 500 shares of capital stock of the 
Company to be deposited in negotiable form 
executed stock power, signature guaranteed and 
provision made for appropriate stock transfer. 
Sellers, jointly and severally, consent and agree 
that if Purchaser desires at any time to bring 
legal action based upon any matter arising out of 
this Agreement, such action may be commenced in 
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Idaho against any one or more of the Sellers on 
whom process can conveniently be served. In such 
event, the other Sellers will, after written 
demand personally delivered together with a copy 
of the complaint, voluntarily appear in such 
action within 120 days, and if any of such 
Sellers fail to so appear, such of said Sellers 
as do not so appear shall be bound by the result 
of such action as fully as if all of the sellers 
had appeared in and contested the action. 

In Witness whereof, each of the Sellers has signed this 
Agreement and Purchaser has caused its corporate name to be 
hereunto subscribed and its corporate seal to be hereunto 
affixed by its duly authorized officers. 

DATED : 

SIGNED: 

Sellers 

DATED: q\ 

SIGNED- .<-. 
Scott ~ e s s l i n v  
President of The Grease Spot, Inc. 

2000 personally appeared Richard ~arnes: 

Notary Public for Idaho 

f!4?4 
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MY c o m i s s i o c n  /of 

me on 

V a S p o t ,  Inc. Preside of Th 

Residing in YKM, d&u5- 
My commission expires on 

. .... * s .  ;*g 
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4 The Spokesman Review ~ui lding 11 608 Northwest Blvd.. Suite 401 

- 

3 
Joel P. Hazel, ISB No. 4980 
WITHERSPOON, KELLEY, 
DAVENPORT & TOOLE, P.S. 

7 Attorneys for Defendant, Baker Commodities, Inc. I1 

5 

6 

Coew d' Alene, Idah;, 83814-2146 
Telephone: (208) 667-4000 
Facsimile: (208) 667-8470 

THE GREASE SPOT, INC., 1 Case No. CV-05-5010 

8 

9 

Plaintiff, 

VS. 

IN THE DISTRICT COURT OF THE FIRST JUDICIAL. DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 

BAKER COMMODITIES, INC.'S A'USCVER 
AN11 AFFIRMATIVE DEFENSES 

RICHARD and SHERRY HARNES, husband 
and wife, and BAKER COMMODITIES, INC., 
a Delaware Cornoration. and JOHN DOES 1- 

Defendants. 1 
COMESNOW Defendant, BAKERCOMMODITIES, INC., (hereafter "Baker"), by and through 

18 I its attorney, Joel P. Hazel, and hereby submits the following answer and affirmative defenses to 

19 Plaintiffs Complaint I1 
20 I1 Baker denies each and every claim and allegation unless expressly and specifically admitted 

23 11 1. In answer to paragraph 1, Baker is without knowledge or information sufficient to form 

21 

22 

24 11 a belief as to the truth of Plaintiffs allegations, aid therefore, denies the same pursuant to I.R.C.P. 8(b). 

herein. 

25 # 2. In answer to paragraph 2, Baker is without knowledge or information sufficient to form 

26 a belief as to the truth ofplaintiff s allegations, and therefore, denies the same pursuant to I.R.C.P. 8(b). II 
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27 

28 

" 2 6  ORIGINAL 

3. In answer to paragraph 3, Baker is without knowledge or information sufficient to form 

a belief as to the truth of Plaintiffs allegations, and therefore, denies the same pursuant to I.R.C.P. 8(b). 



4. In answer to paragraph 4, Baker admits the allegations 

ANSWER TO JURISDICTION AND VENUE 

5. In answer to paragraph 5, Baker cannot admit the allegations contained therein in that an 

answer to the allegations relates to the truth of conclusions of law. To the extent any response is required, 

Baker denies the same. 

6 .  In answer to paragraph 6, Baker cannot admit the allegations contained therein in that an 

answer to the allegations relates to the truth of conclusions of law. To the extent any response is required, 

Baker denies the same. 

7. In answer to paragraph 7, Baker cannot admit the allegations contained therein in that an 

answer to the allegations relates to the truth of conclusions of law. To the extent any response is required, 

Baker denies the same. 

ANSWER TO FACTS 

8. In answer to paragraph 8, Baker is without knowledge or information sufficient to form 

a belief as to the truth of Plaintiffs allegations, and therefore, denies the same pursuant to I.R.C.P. 8(b). 

.9. In answer to paragraph 9, Baker is without knowledge or information sufficient to form 

a belief as to the truth of Plaintiffs allegations, and therefore, denies the same pursuant to I.R.C.P. 8(b). 

Baker also affirmatively alleges that the Agreement to Purchase speaks for itself and is dated September 

15,2000. 

10. In answer to paragraph 10, Baker is without knowledge or information sufficient to form 

a belief as to the truth of Plaintiffs allegations, and therefore, denies the same pursuant to I.R.C.P. 8(b). 

Baker also affirmatively alleges that the Agreement to Purchase speaks for itself md denies any allegation 

inconsistent with said Agreement. 

1 1. In answer to paragraph 11, Baker is without knowledge or information sufficient to form 

a belief as to the truth of Plaintiffs allegations, and therefore, denies the same pursuant to I.R.C.P. 8(b). 

12. In answer to paragraph 12, Baker is without knowledge or information sufficient to form 

a belief as to the truth of Plaintiffs allegations, and therefore, denies the same pursuant to I.R.C.P. 8(b). 

13. In answer to paragraph 13, Baker is without knowledge or information sufficient to form 

a belief as to the truth ofplaintiff s allegations, and therefore, denies the same pursuant to I.R.C.P. 8(b). 
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14. In answer to paragraph 14, Baker is without knowledge or information sufficient to form 

a belief as to the truth of Plaintiffs allegations, and therefore, denies the same pursuant to 1,R.C.P. 8(b). 

Baker affirmatively alleges that Plaintiffs customer lists, source of supplies, costs, price data and figures 

do not constitute trade secrets under Idaho law. 

15. In answer to paragraph 15, Baker admits it entered into a business relationship with 

Richard Hames in February of 2005. Baker denies the remainder of the allegations contained in 

paragraph 15. 

16. In answer to paragraph 16, Baker admits that its Spokane General Manager, John 

McCartney and Richard Harnes took a business trip to Montana in March of 2005. Baker denies the 

remaining allegations contained in paragraph 16. 

17. In answer to paragraph 17, Baker admits that its Spokane Plant Manager, Marty Ecksteir 

and Richard Harnes took a business trip to Montana in March of 2005. Baker denies the remaining 

allegations contained in paragraph 17. 

18. In answer to paragraph 18, Baker is without knowledge or information sufficient to form 

a belief as to the truth of Plaintiffs allegations that Plaintiff lost its customers and clients in Montana and 

therefore, denies the same pursuant to I.R.C.P. 8(b). Baker denies the remainder of the allegations 

contained in paragraph 18 

19. In answer to paragraph 19, Baker admits it contacted the Burger King chain of restaurants 

to enter into a contract with Baker. Baker denies the remainder of the allegations in paragraph 19. 

20. In answer to paragraph 20, Baker is without knowledge or information sufficient to form 

a belief as to the truth of Plaintiffs allegations, and therefore, denies the same pcrsuant to I.R.C.P. 8(b). 

21. In answer to paragraph 21, Baker is without knowledge or information sufficient to form 

a belief as to the truth of Plaintiffs allegations, and therefore, denies the same pursuant to I.R.C.P. 8(b). 

ANSWER TO COUNT I: BREACH OF CONTRACT 

22. In answer to paragraph 22, Baker restates and incorporates each of the its previous 

responses to those allegations. 

23. In answer to paragraph 23, Baker is without knowledge or information sufficient to form 

a belief as to the truth ofplaintiffs allegations, and therefore, denies the same pursuant to I.R.C.P. 8(b). 
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24. In answer to paragraph 24, Baker is without knowledge or information sufficient io fom 

a belief as to the truth ofplaintiff s allegations, and therefore, denies the same pursuant to I.R.C.P. 8(b). 

ANSWER TO COUNT 11: BREACH OF THE COVENANT OF 

GOOD FAITH AND FAIR DEALING 

25. In answer to paragraph 25, Baker restates and incorporates each of the its previous 

responses to those allegations. 

26. In answer to paragraph 26, Baker is without knowledge or information sufficient to fom 

a belief as to the truth of Plaintiffs allegations, and therefore, denies the same pursuant to I.R.C.P. X(b). 

27. In answer to paragraph 27, Baker is without knowledge or information sufficient to fom 

a belief as to the truth of Plaintiffs allegations, and therefore, denies the same pursuant to I.R.C.P. 8(b). 

28. In answer to paragraph 28, Baker is without knowledge or information sufficient to form 

a belief as to the truth of Plaintiffs allegations, and therefore, denies the same pursuant to I.R.C.P. X(b). 

ANSWER TO COUNT 111: UNJUST ENRICHMENT 

29. In answer to paragraph 29, Baker restates and incorporates each of the its previous 

responses to those allegations. 

30. In answer to paragraph 30, Baker denies the allegations. 

3 1. In answer to paragraph 3 I ,  Baker denies the allegations. 

32. In answer to paragraph 32, Baker denies the allegations. 

ANSWER TO COUNT IV: VIOLATION OF TRADE SECRETS ACT 

33. In answer to paragraph 33, Baker restates and incorporates each of the its previous 

responses to those allegations. 

34. In answer to paragraph 34, Baker is without knowledge or information sufficient to form 

a belief as to the truth of Plaintiffs allegations, and therefore, denies the same pursuant to I.R.C.P. 8(b). 

35. In answer to paragraph 35, Baker denies the allegations. 

36. In answer to paragraph 36, Baker denies the allegations. 

37. In answer to paragraph 37, Baker denies the allegations. 

ANSWER TO COUNT V: THIRD PARTY INTERFERENCE WITH CONTRACT 

38. In answer to' paragraph 38, Baker restates and incorporates each of the its previous 
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responses to those allegations. 

39. In answer to paragraph 39, Baker is without knowledge or information sufficient to form 

a belief as to the truth of Plaintiffs allegations, and therefore, denies the same pursuant to I.R.C.P. 8(b). 

40. In answer to paragraph 40, Baker admits it knew that Richard Hames was aprior 

shareholder of the Plaintiff. Baker denies the remainder of the allegations contained in paragraph 40. 

41. In answer to paragraph 41, Baker denies the allegations. 

42. In answer to paragraph 42, Baker denies the allegations. 

ANSWER TO COUNT VI: INJUNCTIVE RELIEF 

43. In answer to paragraph 43, Baker restates and incorporates each of the its previous 

responses to those allegations. 

44. In answer to paragraph 44, Baker is without knowledge or information sufficient to form 

a belief as to the truth of Plaintiffs allegations, and therefore, denies the same pursuant to I.R.C.P. 8(b). 

45. In answer to paragraph 45, Baker is without knowledge or information sufficient to form 

a belief as to the truth of Plaintiffs allegations, and therefore, denies the same pursuant to I.R.C.P. 8(b). 

46. In answer to paragraph 46, Baker denies the allegations. 

47. In answer to paragraph 47, Baker denies the allegations. 

Baker further denies that Plaintiff is entitled to any relief against Baker. 

In further answer to Plaintiffs Complaint, and by way of affirmative defenses, Baker alleges as 

foI1ows: 

1. Plaintiffs Complaint, in whole or in part, fails to state a claim upon which relief can be 

granted. 

2. Plaintiffs damages were caused, in whole or in part, by its own actions or by persons 

over whom Baker had no control. 

3. Baker did not know that Defendants Richard and Sherry Hames had a covenant not to 

compete with Plaintiff. 

4. The information Plaintiff claims Baker misappropriated or used is not a trade secret 

under Idaho law. 

5. Portions of the Agreement to Purchase attached to Plaintiffs Complaint as Exhibit "A" 
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are unenforceable including the covenant not to compete. 

6. Portions of the Agreement to Purchase are viod as against Public Policy. 

7. Portions of the Agreement to Purchase attached to Plaintiffs Complaint as Exhibit "A", 

are unenforceable because of a failure or lack of consideration. 

8. Plaintiff should be denied relief because it is guilty of unclean hands. 

9. Plaintiff should be denied relief because of waiver/estoppel. 

10. Baker reserves the right to assert additional affirmative defenses as discoveryprogresses. 

WHEREFORE, Baker prays for relief as follows: 

1. That a permanent injunction enjoining Plaintiff and its agents and employees &om 

entering or coming upon the land of Defendant be entered. 

2. That Plaintiffs Complaint be denied in full; 

3. That Defendant have judgment for attorneys' fees and costs as allowed by statute, contract 

or equity; and 

4. For such other and further relief as the Court deems just and equitable under the 

circumstances. 

DATED t h i s L  day of August, 2005. 

WITHERSPOON, KELLEY, DAVENPORT 
& TOOLE. P.S. 

.. 

DAVENPORT & TOOLE, P.S. 
Suite 401, The Spokesman Review Building - 
608 ~orthwest Boulevard 
Coeur d'Alene, Idaho 838 14-2146 
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CERTIFICATE OF SERVICE 

I certify that on this the & day of August, 2005, I caused a true and correct copy of the 

3AKER COMMODITIES, INC.'S ANSWER AND AFFIRMATIVEDEFENSES to be forwarded, with 

ill required charges prepaid, by the method(s) indicated below, to the following person(s): 

R. Greg Ferney U.S. Mail 
Paine, Hamblen, Coffin, - Hand Delivered 
Brooke & Miller, LLP - Overnight Mail 
701 Front Avenue, Ste. 101 Facsimile: (208) 664-6338 
P.O. Box E 
Coeur d'Alene, Idaho 83816-6338 
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF' THE 

STATE OF IDAHO. IN AND FOR THE COUNTY OF KOOTENAI 

THE GREASE SPOT, INC.; 

Plaintiff, 

VS. 

RICHARD and SHERRY HARNES, 
Ilusbabd and wife, and BAKER 
COMMODITIES, INC., a Delaware 
Corporation, and JOHN DOES 1-10, 

Defendants. 

1 CASE NO. CV-05-5010 
) 

1 ORDER COMPELLING 
1 ARBITRATION AND 
1 STAYING LITIGATION 
1 
1 

. 1  
1 
) 
1 
1 
1 

Defendants Harnes has nloved to dismiss the Coiuplaiilt filed by The Grease Spot, Inc. on 

the groundsthat there is a valid arbitration agreement between the parties. Hames has moved in 

the alternative to stay the litigation pending arbitration of the dispute between The Grease Spot, .. 
Itic. and Hames. 

The Grease Spot, Inc. does not dispute the existence of a valid enforceable mandatory 

arbitration agreement. However, the Grease Spot, Inc. argues [hat Hames has waived his right to 

arbitration. The Grease Spot Inc. further argues that, where there are multiple parties and 
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multiple claims, compelling arbitration is within the discretion of the Court. The Grease Spot, 

Inc. argues that the presence of a co-defendant, Baker Commodities, and the multiplicity of 

claims, make arbitration in this case against public policy, and that the Motion to Compel 

Arbitration sho~tid be denied. 

WAIVER 

The sole grounds for waiver is that Harnes did not file an answer as promptly as he co~ild 

have filed. Certainly, delay can constitute gro~inds for waiver, but the Motion to Dismiss was 

filed a little more than four moilths after the Complaint was tiled. As of that date, the record 

does not reflect a great deal ofjudicial activity. Without more, a three to four month delay in 

filing a motion seeking to compel arbitration is not a waiver of arbitration. 

MULTIPLE CLAIMS AND PARTIES 

Hames argues that the existence of the arbitration agreement necessarily ends any 

judicial analysis, and that arbitration must be co~npelled as a matter of law without exception 

While there is certainly a strong policy favoring arbitration, Harnes may overstate the sacred 

nat~tre of arbitration. The Grease Spot, Inc. points out case law where courts have ref~~sed to 

conlpel arbitration, given the presence of m~~ltiple claims and multiple parties in certain fact 

situations. It is possible to imagine factual sce~larios where parties to an arbitration agreei~tent 
* 

may be trying to use their agreement to deprive other parties of access to the courts. Similarly, 

one party to an arbitration agreement could attempt to use that agreement to prevent the other 

party from accessing the courts on unrelated matters. But, assuming this Court has the discretion 

to deny a motion to coinpel arbitration, this Court concludes this would not be the appropriate 

ORDER COMPELLING ARBITRATION 
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case to do so 

The Grease Spot, Inc. points O L I ~  compelling arbitration will lead to d~iplication of legal 

proceedings and potential conflicting results. I-Iames may face the same problem. After 

arbitration, Baker could third party Harnes. Neither The Grease Spot, Inc. nor Harnes may be 

benefited by the arbitration. Although The Grease Spot and Harnes both may well rue the day 

they signed up for the "efficiency and economy" of arbitration, that is what they both agreed to. 

It is speculative for this Court to conclude that The Grease Spot, Inc. will be more 

inconvenienced than would be Harnes by being held to their contractual agreement. 

Before an overall resolution of all claims between all parties can be achieved, the 

arbitration needs to be held and concluded. All parties can then assess just what the arbitration 

proceeding produced, and then proceed accordingly in the context of this litigation to an overall 

resolution of their various differences. Regardless of the potential unreality ofthe judicial policy 

of favoring arbitration in the name of efficiency and economy, the parties to the arbitration 

agreement need to proceed with and get the arbitration proceeding out of the way, before this 

case can be fairly litigated between all the parties and resolved by the Court 

ORDER 

The Grease Spot, Inc. and the Harnes are ordered to proceed with arbitration. This - 
litigation is stayed as to all parties, pending completion of the arbitration. 

DATED this , J c  day of March, 2006 

. --- 
CHARLES W. HOSACK 
DISTRICT JUDGE 
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CLERK'S CERTIFICATE OF MAILINGIDELIVERY 

I hereby certify that on this ,$(7 day of March, 2006, a true and correct copy of the 
foregoing was n~ailedldelivered by regular U.S. Mail, postage prepaid, interoffice mail, hand- 
delivered, or faxed to: g - x - o b  @ q : Z 7 p 1 n  & 

Michael B. Hague 
Paine Hamblen 
Fax: 208-664-6338 

Joel Hazel 
Witherspoon Kelley 
Fax: 208-667-8470 

Michael Ramsden 
Ramsden & Lyons 
Fax: 208-664-5884 

DANIEL ENGLISH 
CLERK OF THE DISTRICT COURT 

BY 
Deputy Cler 
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MICHAEL B. HAGUE 
PAINE HAMBLEN LLP 
701 Front Avenue, Suite 101 
P.O. Box E 
Coeur d' Alene, ID 83816-2530 
Telephone: (208) 664-81 15 
Facsimile: (208) 664-6338 
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF 

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 

THE GREASE SPOT, INC., ) Case No. CV 05-5010 

Plaintiff, 
1 
) PLAINTIFF'S OBJECTION TO 
) DEFENDANTS' MOTION TO 

vs . ) CHANGE AWARD 
1 

RICHARD and SHERRY HARNES, 1 
husband and wife, 1 

1 
Defendants. ) 

1 

.. 
PLAINTIFF, The Grease Spot, Inc., objects to Defendants' Motion to Change Award. The 

time for Defendants to have voiced their present position on the subject of the Arbitrator's fees was 

shortly after the letter of October 25, 2006. The arbitration clause of the parties' contract did not 

provide for assessment of arbitrator's fees against one party, and none of the authorities cited by 

Defendants provide for the relief now sought by Defendants. This is a "lie in the weeds' maneuver 

PLAINTIFF'S OBJECTION TO DEFENDANTS' 
MOTION TO CHANGE AWARD - 1 



of the basest sort. Perhaps the parties might have agreed to all or nothing stakes had Defendants 

advocated for the merits of such when the Arbitrator raised the subject in October of 2006, but since 

Defendants lacked that courage then, it is apparent that Defendants, at least, agreed before the fact 

that the parties should split the Arbitrator's fees regardless of how the decision went. Defendants' 

motion should be denied. 

Attorney for Plaintiff 
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CERTIFICATE OF SERVICE 

& 
I HEREBY CERTIFY that on t h d ~ d a y  of July, 2007, I caused to be served a true and 

correct copy of the foregoing by the method indicated below, and addressed to the following: 

Michael E. Ramsden 
Ramsden & Lyons 
618 North 4" Street 
P.O. Box 1336 
Coeur d' Alene, ID 838 16-1336 

&.S. MAIL - 
0 HAND DELIVERED - 
0 TELECOPY (FAX) to: (208) 664-5884 

Joel P. Hazel 
Witherspoon, Kelley, Davenport & Toole, P.S. 
608 Northwest Blvd., Suite 401 
Coeur d' Alene, ID 838 14-2146, 

- 
HANDDELIVERED - 

0 OVERNIGHT MAIL - 
TELECOPY (FAX) to: (208) 667-8470 - 
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MICHAEL E. RAMSDEN, ISB #2368 
RAMSDEN & LYONS, LLP 
618 North 41h Street 
P.O. Box 1336 
Coeur d'Alene, ID 83816-1336 
Telephone: (208) 664-581 8 
Facsimile: (208) 664-5884 

Attorneys for Defendants Harnes 

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF 

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 

THE GREASE SPOT, NC., 

Plaintiff, 

VS. 

RICHARD and SHERRY HARNES, 
husband and wife, and BAKER 
COMMODITIES, INC., a Delaware 
Corporation, and JOHN DOES 1-10, 

Case No. CV-05-5010 

DEFENDANTS HARNES' MOTION 
TO CONFIRM ARBITRATION 
AWARD AND FOR ENTRY OF 
JUDGMENT 

Defendants. 

COME NOW defendants Richard and Sherry Hames pursuant to Idaho Code 7-91 1 

and I.R.C.P. 58(a) and move this court for confirmation of the arbitration award and entry of 

judgment in this matter. A true copy of the arbitration award is attached to this motion. A 

proposed form of judgment is served with this motion. 

DEFENDANTS HARNES' MOTION TO CONFIRM 
ARBITRATION AWARD AND FOR ENTRY OF JUDGMENT - 1 



DATED this @'day of July, 2007. 

RAMSDEN & LYONS, LLP 

CERTIFICATE OF SERVICE 

I hereby certify that on the @day of July, 2007, I served a true and correct copy of the 
foregoing by the method indicated below, and addressed to the following: 

Michael B. Hague - / US Mail 
Paine, Hamblen, Coffin, Brooke & Miller, LLP Overnight Mail 
PO Box E Hand Delivered 
Coeur d'Alene, ID 838 16 - Facsimile (208) 664-6338 

Joel P. Hazel J US Mail - 
Witherspoon Kelly Davenport & Toole, PS Overnight Mail 
608 Northwest Blvd., Ste. 401 - Hand Delivered 
Coeur d'Alene, ID 83814-2146 Facsimile (208) 667-8470 

DEFENDANTS HARNES' MOTION TO C O N m  
ARBITRATION AWARD AND FOR ENTRY OF JUDGMENT - 2 
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IN THE MATTER OF THE ARBITRATION OF 

The Grease Spot, Inc. ) 
Claimant, 1 

-VS- 1 DECISION 
1 

Richard and Sherry Harnes, ) 
Respondents. 

1 

DISCUSSION 

COVENANT NOT TO COMPETE 

On September 15, 2000, Sherry Harnes (Sherry) sold her shares of 

stock in The Grease Spot, Inc. (Grease Spot) to Scott Wessling (Wessling). 

The Grease Spot, Inc., deals in the processing of restaurant grease (yellow 

grease), a product used as a food additive for livestock and bio-diesel. 

Richard Harnes (Richard), though not the titled owner of the st~c'k, also 

signed the Agreement to Purchase (Agreement). The Agreement contained a 

non-compete provision, which read: 

(f) For a period of five years from and after the date of this 
Agreement, non[e] of the Sellers will in any manner, directly or 
indirectly (a) own, manage, operate, control or participate to a 
substantial extent in the ownership, management or control of or 



be connected in any substantial manner with, any firm or 
organization which is a competitor of the Company in respect of 
its present lines of business, or of any successor of the Company, 
or (b) lend his name to any firm or organization whose business is 
similar to that of the Company or any successor of the Company. 

Prior to the sale, Richard had developed a business and social 

relationship with several Hutterite communities in the State of Montana. 

Starting in 2005, Richard did consulting work for Baker Commodities, Inc. 

(Baker). Initizlly, it appears thzt itchard was hired as a consultant to design 

and help build a grease plant in Billings, Montana. Also, in early 2005, 

Richard aided John McCartney and Marty Eckstein of Baker in making 

contact with the Hutterite Communities and securing their business. Grease 

Spot contends that Richard's actions violated the non-compete clause above 

and violated the Idaho Trade Secrets Act, Idaho Code 48-803, et. seq. 

ISSUE: Is the non-compete clause enforceable? 

The relationship of Richard to the Agreement is confusing. The 

Agreement lists him as one of the sellers; however, he had nothing to sell. 

The 500 shares of stock that were sold pursuant to the Agreement were 

owned by Sherry. Also on September 15, 2000, The Grease Spot entered a 

rental agreement with Sheny and Richard and signed a promissory note in 

their favor. By the sale, Wessling (the President of The Grease Spot, Inc.) 

became the owner of 1,000 of the 1,005 shares of The Grease Spot, Inc. 



After the sale of his wife's stock, Richard continued to have a relationship . 

with The Grease Spot, Inc. as an independent contractor. In fact, his 

relationship continued until the falling-out on January 31, 2005, between 

Richard and Wessling, which was the topic of a considerable amount of 

testimony. In order for the non-competition provision to be enforceable, it 

must be reasonable in duration and geographic scope. Shakey's Inc. v. 

Martin, 91 Idaho 758,764,430 P.2d 504,5i0 (1967). 

Under the facts of this case, the duration of the non-compete, i.e., five 

years, is certainly reasonable. The problem with the non-compete is with the 

geographic scope. We start with the fact that the non-compete contains no 

geographic limitation. This failure may be overcome if the class of persons 

with whom contact is prohibited is readily identifiable. In the present case, 

there is no specific class of persons, i.e., customers with whom contact is 

prohibited. The non-compete in this case seeks to restrict any association 

with "any firm or organization which is a competitor of the Company in 

respect of its present lines of business." There is no limitatioli on the 

restriction of clients or the activities prohibited by the clause. Assuming that 

Baker Commodities, Inc., comes within the definition of a "competitor of 

the Company" Richard, assuming the clause can be enforced against him, 

would have violated the non-compete by being "connected in any substantial 



manner" with Baker Commodities, Inc., regardless of what he did with 

Baker, including activities other than the sale of grease, e.g., "assisting in the 

design of a grease plant" Exhibit 115, p. 5, or sale of beef tallow, Exhibit 

115, p. 7. Nor would it matter, as Richard testified, that The Grease Spot, 

Inc. was no longer delivering yellow grease to Montana. This illustrates the 

unreasonableness of the non-competitive clause. A "non-competition 

provision must be no more restrictive than necessary to protect the interest 

or interests at issue." Intermountain Eye and Laser Centers, P.L.L.C. v. 

M i k ,  142 Idaho 218,227, 127 P.3d 121,130 (2005). 

This is not an appropriate case for the Arbitrator to re-write or "blue- 

pencil" the non-competition clause. "While the court may blue-pencil, if it 

can be done simply and accurately, the court will not do a substantial rewrite 

of the contract." Id, at, 142 Idaho 228, 127 P.3d 13 1. 

In fnsurance Center, Inc. v. Taylor, 94 Idaho 896, 499 P.2d 1252 

(1972), cited by the claimant, the Idaho Supreme Court reversed a trial court 

that had modified a restrictive covenant: .4 

Even though this Court accepts the principal [sic] that 
a trial court may in a proper case modify a restrictive 
covenant, nevertheless the covenant in question here 
was so lacking in the essential terms which would protect 
the employee, namely a limitation on time, area, and scope 
of activity, that the covenant is as a matter of law unenforce- 
able. The trial court did not modify the covenant-it had 



to supply the essential restrictions to make it reasonable. 94 Idaho 
899,499 P.2d 1255. See, also, Freiburger v. J-U-B Engineers, Inc:, 141 
Idaho 415,422-3, 1 1 1 P.3d 100, 107-8 (2005). 

There is no authority for Claimant's argument to the effect that it is 

clear in this case that Richard's conduct violated the Agreement. The non- 

competition clause itself must be legally enforceable. 

The non-competition provision of the Agreement is vague and overly 

broad, md is, therefore, unenforceable. If the non-compete were 

enforceable against anyone, there would remain a problem of enforcing it 

against Richard as he was selling nothing under the Agreement. 

TRADE SECRETS 

The Grease Spot alleges that "Richard and Sherry Hames 

misappropriated the Grease Spot's trade secrets for their own economic 

gain." Complaint, p. 5. 

The Idaho Trade Secrets Act (ITSA) is found at Idaho Code 48-801, 

et. seq., and the leading Idaho case is Basic American, Inc. v. Shatila, 133 

Idaho 726,992 P.2d 175 (1999). .., 

Does a trade secret under the ITSA exist in this case? Along with this 

issue, should be considered the issue of was there a sufficientlv specific 

trade secret? 

Under the ITSA, 



'trade secret' means information, including a formula, pattern, 
compilation, program, computer program, device, method, technique, 
or process, that: 
(a) Derives independent economic value, actual or potential, from 
not being generally known to, and not being readily ascertainable by 
proper means by, other persons who can obtain economic value from 
its disclosure or use; 
and 
(b) Is the subject of efforts that are reasonable under the circum- 
stances to maintain its secrecy.. .. Idaho Code 48-801(5). 

The Plaintiff alleges that its trade secrets were "Grease Spot's 

customer list, source of'supplies, confidential costs, price data and figures." 

Complaint and demand for jury trial, p. 3. 

No actual customer list has been produced in this dispute. There was 

not sufficient proof that the Grease Spot's source of supplies, costs, price 

date and figures were confidential or that the Grease Spot tried to keep this 

information secret. It appears that the trade secrets that Grease Spot is 

actually alleging consists of Richard's knowledge of the existence of 

Hutterite communities, individuals in those communities with authority to 

purchase yellow grease, location of the communities, other information 
.s 

about the communities, and cost and pricing limitations of Grease Spot. He 

also knew of "marketing techniques" that had proven successfU1 with the 

Hutterite colonies, i.e., buy whiskey for the men and hand lotion for the 

women. The evidence indicates that Richard obtained, at least some portion 

of this knowledge starting in 1994 when Wessling had no ownership in The 



Grease Spot, Inc., and before Grease Spot was re-purchased from Wilbur- 

Ellis in 1999 by Richardlandfor Sherrie and Wessling. Shortly thereafter, 

The Grease Spot, Inc., was incorporated, and at the time of the sale of stock, 

Sherrie owned 500 shares of the corporation. 

The evidence is that the phone numbers of Hutterite colonies are 

published. Exhibit 205; 112. Contact by any seller can be made by a phone 

call. Directions to the colonies could be gained by a phone call and 

questions can be asked of whom to talk to about the sale of yellow grease. 

The evidence that Richard went through the process of developing these 

customers does not create a trade secret. In fact, there is nothing at all secret 

that has beep shown about the Hutterite colonies. The knowledge possessed 

I 
I by Richard is "readily ascertainable by proper means by, other persons who 

can obtain economic value from its disclosure or use." 

A trade secret must be "the subject of efforts that are reasonable under 

the circumstances to maintain its secrecy." The only evidence of efforts to 

maintain secrecy, argued by Grease Spot, is the non-compete clausk itself. 

However, the non-compete clause did not seek to maintain a trade secret. 

By its very terms, it would expire in five years. The non-compete clause 

could be argued to prevent competition from Richard. It must be analyzed 



under the law dealing with such non-competition clauses, which, was done . 

above. In this case, there were no trade secrets to misappropriate. 

DECISION 

IT IS HEREBY ORDERED that Claimant, The Grease Spot, Inc. 

have no recovery against Respondents, Richard and Sherry Harnes. 

Dated thi&$aay of June, 2007. 

Arbitrator 



CERTIFICATE OF SERVICE 

I do hereby certify that a true, full, and correct7copy of the DECISION 
was served upon each party named below on the&-day of June, 2007, by 
Facsimile and by U.S. Mail postage prepaid. 

Michael B. Hague 
Paine, Hamblen, Coffin, 
Brooke & Miller, LLP 
701 Front Avenue, Suite 101 
P.O. Box E 
Coeur d7Alene, Idaho 838 16-0328 

Michael E. Ramsden 
Ramsden & Lyons 
P.O. Box 1336 
Coeur d7Alene, Idaho 838 16-1336 

/ / / / K / - . / M A U  _/ -. 

~ o n ~ i l l i n ~ ,  Arb 



MICHAEL E. RAMSDEN, ISB #2368 
RAMSDEN & LYONS, LLP 
61 8 North 4'h Street 
P.O. Box 1336 
Coeur d'Alene, ID 83816-1336 
Telephone: (208) 664-58 18 
Facsimile: (208) 664-5884 

Attorneys for Defendants Harnes 

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF 

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 

THE GREASE SPOT, INC., 

Plaintiff, 

VS. 

RICHARD and SHERRY W S ,  
husband and wife, and BAKER 
COMMODITIES, INC., a Delaware 
Corporation, and JOHN DOES 1-10, 

Defendants. 

Case No. CV-05-5010 

ORDER GRANTING DEFENDANTS, 
HARNES' MOTION TO CONFIRM 
ARBITRATION AWARD AND FOR 
ENTRY OF JUDGMENT 

The motion of defendants Richard and Sherry Harnes pursual~! to Idaho w Code 7-91 1 

and I.R.C.P. 58(a) for confirmation of the arbitration award and entry of judgment in this 

matter came before the Court for hearing on August 3 1,2007. 

The court having reviewed the submissions of the parties, heard the arguments of 

counsel and being fully advised in the premises, 

IT IS ORDERED, 

ORDER GRANTING DEFENDANTS HARNES' MOTION TO CONlFIRM 
ARBITRATION AWARD AND FOR ENTRY OF JUDGMENT - 1 1351 



That the motion to confirm the arbitration award is granted and the arbitration award 

is confirmed. 

That judgment be entered on the arbitration award. 

%&!2007. DATED this a day o 

Charles W. Hosack, District Judge 

CLERK'S CERTLFICATE OF SERVICE 

I hereby certify that on the - 0\ day of OCT . , 2007, I served a true and 
correct copy of the foregoing by the method indicated below, and addressed to the following: 

Michael B. Hague - US Mail 
Paine, Hamblen, Coffin, Brooke & Miller, LLP Overnight Mail 
PO Box E - Hand Delivered 19 
Coeur d'Alene, ID 83816 x Facsimile (208) 664-6338 

Joel P. Hazel US Mail 
Witherspoon Kelly Davenport & Toole, PS Overnight Mail 
608 Northwest Blvd., Ste. 401 Hand Delivered 
Coeur d' Alene, ID 83814-2 146 )( Facsimile (208) 667-8470 7 / 9 

Michael E. Ramsden 
Ramsden & Lyons, LLP 
P. 0 .  Box 1336 
Coeur d' Alene, ID 838 16-1336 

- US Mail 
- Ovemight Mail 
- Hand Delivered 

Facsimile (208) 664-5884 7 l 9  

DANIEL ENGLISH, CLERK OF TKE 

ORDER GRANTING DEFENDANTS HARNES' MOTION TO CONFIRM 
ARBITRATION AWARD AND FOR ENTRY OF JUDGMENT - 2 f) c5 2 

J .J 



MICHAEL E. RAMSDEN, ISB #2368 
RAMSDEN & LYONS, LLP 
61 8 North 41h Street 
P.O. Box 1336 
Coeur d' Alene, ID 83816-1336 
Telephone: (208) 664-58 18 
Facsimile: (208) 664-5884 

NATE OF lCW 
conNii! OF KOCITEM~ ss 
FILED. 

Attorneys for Defendants Hames 

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF 

THE STATE OF IDAHO, IN W F O R  THE COUNTY OF KOOTENAI 

THE GREASE SPOT, INC., / Case No. CV-05-5010 

Plaintiff, I JUDGMENT ON ARBITRATION 
AWARD 

VS. 

RICHARD and SHERRY KARNES, 
husband and wife, and BAKER 
COMMODITIES, INC., a Delaware 
Corporation, and JOHN DOES 1-10, 

Defendants. 

This matter came on for hearing before the Court, Honorabic Charles W. Hosack, .. 
presiding, on the defendants Hames' Motion to Confirm Arbitration Award and for Entry of 

Judgment. The issues having been duly heard on the motion and the Court having entered its 

order confirming the arbitration award and granting the motion to enter judgment; now 

therefore, 

IT IS ORDERED AND ADJUDGED 

JUDGMENT ON ARBITRATION AWARD - 1 



That the plaintiff take nothing, that the action against defendants hchard and Sherry ' 

Harnes be dismissed on the merits, and that the defendants Richard and Sheny Hames 

, their costs pursuant to I.R.C.P. 54. 
h 

DATED this q d a y  o M 2 0 0 7  

I .Cj$?!J? /)" / c 4 /  
Charles W. Hosack, District Judge 

CLERK'S CERTIFICATE OF SERVICE 

I hereby certify that on the 01 day of O G ~  . , 2007, 1 served a true and 
correct copy of the foregoing by the method indicated below, and addressed to the following: 

Michael B. Hague U S  Mail 
Paine, Hamblen, Coffin, Brooke & Miller, LLP - Overnight Mail 
PO Box E - Hand Delivered 
Coeur d' Alene, ID 838 16 )( Facsimile (208) 664-6338 ? 19 

Joel P. Hazel - US Mail 
Witherspoon Kelly Davenport & Toole, PS - Overnight Mail 
608 Northwest Blvd., Ste. 401 - Hand Delivered 
Coeur d'Alene, ID 83814-2 146 -fL Facsimile (208) 667-8470 q 14 

Michael E. Ramsden 
Ramsden & Lyons, LLP 
P. 0 .  Box 1336 
Coeur d'Alene, ID 83816- 1336 

U S  Mail 
- Overnight Mail 

Hand Delivered 
X ~ a c s i m i l e  (2@) 664-5884 9 - 19 

DANIEL ENGLISH THE 
DISTRICT COURT 

JUDGMENT ON ARBITRATION AWARD - 2 



MICHAEL E. RAMSDEN, ISB #2368 
RAMSDEN & LYONS, LLP 
61 8 North 4" Street 
P.O. Box 1336 
Coeur d'Alene, ID 83816-1336 
Telephone: (208) 664-581 8 
Facsimile: (208) 664-5884 

STATE OF IOANO 
COUNTY OF KOOTENAI~S'  
FILED: 

Attorneys for Defendants Harnes 

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF 

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 

THE GREASE SPOT, EYC., I Case No. CV-05-5010 

Plaintiff, 

VS. 

RICHARD and SHERRY HARNES, 
husband and wife, and BAKER 
COMMODITIES, INC., a Delaware 
Corporation, and JOHN DOES 1-10, 

Defendants. 

MEMORANDUM OF COSTS AND 
APPLICATION FOR ATTORNEY FEES 
INCLUDING AFFIDAVIT OF COUNSEL 

COME NOW defendants Richard and Sherry Harnes pursuant to I.R.C.P. 54(d)(5), and 

submit their Memorandum of Costs and Application for Attorney Fees pursu'dnt to I.R.C.P. 

A. COSTS ALLOWABLE AS A MATTER OF RIGHT. 

1. Court Filing Fees: $52.00 

2. Deposition Expense 

a. Scott Wessling $420.84 

MEMORANDUM OF COSTS AM) APPLICATION FOR ATTORNEY FEES INCLUDING AFFIDAVIT OF 
COUNSEL - 1 



b. Richard Hames $336.65 

c. John McCartney $249.26 

d. Martin R. Eckstein $360.80 

The undersigned attorney certifies that the foregoing items of cost were actually and 

necessarily incurred in the defense of this action in behalf of defendants Richard and Sherry 

Hames, were paid, are correct, and are in compliance with I.R.C.P. 54(d)(l)(C). 

B. ATTORNEY FEES -Rule 54(e)(l) 

1. Right to Attorney's Fees 

The Hames assert that they have the right to claim attorney fees pursuant to Idaho Code 

Section 12-120(3). That section provides that attorney's fees "shall be allowed" in a suit on a 

commercial transaction to the prevailing party. This action involved a commercial transaction 

within the meaning of the law and the Harnes are the prevailing parties. This action was for 

breach of a contract for the purchase and sale of The Grease Spot, Inc. based on the asserted 

violation of a non-competition clause in the agreement. The complaint also asked for relief 

based on the breach of the covenant of good faith and fair dealing, for unjust enrichment, 

violation of the trade secrets act arising out of the breach of the contract and for injunctive relief 

arising out of the breach of the contract. This action was instituted by the plaintiff on July 5, .. 

2005. On August 8, 2005, the plaintiff served written discovery on the Harnes and co- 

defendant Baker Commodities, Inc. On November 21, 2005, the Kames moved this court to 

dismiss and compel arbitration. The plaintiff opposed the motion. The plaintiff took the 

depositions of Richard Hames, John McCartney and Martin Eckstein on February 22 and 23, 

2006. The co-defendant Baker Commodities, Inc. took the deposition of Scott Wessling on 

MEMORANDUM OF COSTS AND APPLICATION FOR ATTORNEY FEES INCLUDING AFFIDAVIT OF 
COUNSEL - 2 



February 22, 2006. After further briefing, hearing and oral argument on the motion to dismiss 

and compel arbitration, the court entered its order compelling arbitration and staying litigation 

on March 20, 2006. The matter was then arbitrated at a hearing before the Hon. Ron Schilling 

on March 20 and 21, 2007. Judge Schilling issued his decision on June 25, 2007. The 

arbitration award was confirmed by the court and judgment in behalf of the Harnes was entered 

on October 1,2007. 

The arbitration provision in the contract did not provide for an award of attorney fees to 

the prevailing party. Idaho Code 5 7-910 prohibits an award of attorney fees in arbitration 

absent an express agreement by the parties. Idaho Code 5 7-910; Emery, 120 Idaho at 246,815 

P.2d at 444; Bingham County Comm'n, 105 Idaho at 42,665 P.2d at 1052; Storrer, 129 Idaho at 

746,932 P.2d at 374. However, this statute only applies to fees "incurred in the conduct of the 

arbitration," not those incurred in proceedings to confirm an arbitration award. Driver, 139 

Idaho at 430, 80 P.3d at 1031. Moore v. Omnicare, Inc., 141 Idaho 809, 118 P.3d 141, 152 

(2005). Therefore, at least the attorney fees incurred by the Harnes before March 20,2006 and 

after the arbitration award was entered on June 25, 2007 are properly recoverable here under 

Idaho Code § 12-120(3). Fees are also recoverable here under Idaho Code 7-914. 

LC. 7-914 specifically addresses arbitration confirmation 
proceedings. See Owen v. Burcham, 100 Idaho 441, 444, 599" 
P.2d 1012, 1015 (1979) ("where both a general statute and a 
special or specific statute deal with the same subject matter, the 
provisions of the special or specific statute will control those of 
the general statute"); Section 7-914 states that once an order 
confirming or denying an award is entered, "[c]osts of the 
application and of the proceedings subsequent thereto, and 
disbursements may be awarded by the court." LC. 5 7-914 
(emphasis added). Whether the term "disbursements" in LC. 5 7- 
914 includes attorney fees is not clear on its face. The UAA 
provides that it "shall be construed as to effectuate its general 

MEMORANDUM OF COSTS AND APPLICATION FOR ATTORNEY FEES INCLUDING AFFIDAVIT OF 
COUNSEL - 3 



purpose to make uniform the law of those states which enact it." 
I.C. 5 7-921. Of those courts addressing this precise issue, the 
majority construe "disbursements" to include attorney fees. See 
Blitz v. Beth Isaac Adas Israel Congregation, 352 Md. 31, 720 
A.2d 912, 916-17 (1998); Canon Sch. Dist. v. W.E.S. Constr. Co., 
180 Ariz. 148,882 P.2d 1274, 1279 (Ariz. 1994); County of Clark 
v. Blanchard Constr. Co., 98 Nev. 488, 653 P.2d 1217, 1220 
(1982); Wachtel v. Shoney's Inc., 830 S.W.2d 905, 909 
(Tem.App.1991); hchorage Med. & Surgical Clinic v. James, 
555 P.2d 1320 (Alaska 1976), overruled on other grounds by 
Ahtna, Inc. v. Ebasco Constructors, Inc., 894 P.2d 657 (Alaska 
1995); Stein v. Feldmann, 85 Ill.App.3d 973, 41 I11.Dec. 270, 407 
N.E.2d 768, 769 (1980): But see Terra West Towne Homes, 
L.L.C. v. STU Henkel Realty, 298 Mont. 344, 996 P.2d 866, 873 
(2000); Floors, Inc. v. B.G. Danis of New England, Inc., 380 
Mass. 91,401 N.E.2d 839,844 (1980). 

The purpose of the UAA is "to afford the opportunity to 
reach a fmal disposition of differences between parties in an 
easier, more expeditious manner than by litigation." MSP 
Collaborative Developers v: Fid. & Deposit Co. of Maryland, 596 
F.2d 247, 250 (7th Cir. 1979): See also Phoenix Newspapers, Znc. 
'v. Phoenix Mailers Union Local 752, 989 F.2d 1077, 1084 (9th 
Cir.1993) (noting that one of the central purposes of arbitration is 
to achieve speedy and fair resolutions of disputes). As the 
Supreme Court of Arizona noted, interpreting the term 
"disbursements" to include attorney fees "promote [s] the public 
policy of encouraging early payment of valid arbitration awards 
and the discouragement of nomeritorious protracted 
confirmation challenges." Canon Sch. Dist., 882 P.2d at 1279. 
Such an interpretation is in line with the purposes of the UAA and 
of arbitration generally. 

Some aspects of the UAA also encourage an interpretation' 
that attorney fees are not allowed. Section 7-910 states, "Unless 
otherwise provided in the agreement to arbitrate, the arbitrators' 
expenses and fees, together with other expenses, not including 
counsel fees, incurred in the conduct of the arbitration, shall be 
paid as provided in the award." I.C. 5 7-910 (emphasis added). 
However, this section only applies to fees "incurred in the conduct 
of the arbitration," not the proceedings to confirm the arbitration 
award. Considering the very limited scope of challenges to an 
arbitration award the limitation of section 7-910 should not be 
extended beyond its express terms. Otherwise the party 
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successful in arbitration will be deprived of the full benefits of 
that award. 

Driver v. SI C o p ,  139 Idaho 423,80 P.3d 1024,1031 (Idaho 2003). 

This action is not an independent one for the recovery of attorney fees pursuant to an 

arbitration. Therefore the reasoning of Storrer v. Kier Const. Corp., 129 Idaho 745, 932 P.2d 

373, 376 (Ct.App. 1997) and Barbee v. W M  Securities, Inc., 143 Idaho 391, 146 P.3d 657, 

66 1 (2006) does not apply. 

Just because it is outside the scope of an arbitrator's authority to award attorney fees 

absent an agreement of the parties does not mean that the court does not have authority to do so. 

However, that limitation upon an arbitrator does not extend to the authority of the district court 

to award attorney fees pursuant to a fee shifting statute. In Emey v. United Pacific Ins. Co., 

120 Idaho 244,815 P.2d 442 (1991), overruled on other grounds in Greenough v. Farm Bureau 

Mut. Ins. Co. of Idaho, 142 Idaho 589, 130 P.3d 1127, 1130-3 1 (2006), the Idaho Supreme 

Court upheld the trial court's award of attorney fees incurred in litigation and a UIM 

arbitration, because the Insured was compelled to file litigation to recover benefits under its 

contract before the arbitration was conducted. Idaho Code 5 41-1839 became part of the 

contract between the parties in that case and overrode the AAA rules that each party would bear 

its own costs in the arbitration. A fee shifting statute like Idaho Code fi 41-18381s involved in 

this case. Idaho Code 5 12-120(3). Plaintiff commenced this action in district court and 

specifically prayed for attorney fees pursuant to Idaho Code 5 12-120. Plaintiff resisted the 

motion to compel arbitration and litigation in ths  action proceeded until this court's order of 

March 20,2006. After the entry of the award, the parties retumed to this court for confirmation 

of the award and entry of judgment. Unlike the situation in Emey, the contract in this case was 

MEMORANDUM OF COSTS AND APPLICATION FOR ATTORNEY FEES INCLUDING AFFIDAVIT OF 
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silent on the question of attorney fees. Therefore there is no reason for this court to engage in ' 

the analysis that the provisions of Idaho Code $ 12-120 override the agreement of the parties. 

This action involved a commercial transaction and the Harnes prevailed in that action, although 

the dispute was referred to arbitration. Therefore, under the reasoning of Emery, the Hames are 

entitled to their attorney fees in defending this action, including those incurred in defending in 

the arbhation. 

2. Rule 54(e)(3) Factors 

a. The time and labor required is reflected in the attached itemization of 

dates, tasks and charges, Exhibit A. 

b. The questions involved were not novel and involved established law. 

c. The skill required to perfom the legal services properly could not have 

be less than that of the lawyers representing the Harnes. Attorney Ramsden has practiced law 

for over 28 years. He has been involved in the issues presented in this case for all of those 

years. The issues raised, including the enforceability of the non-competition provision and the 

analysis of the plaintiffs damages claim involved careful analysis of the law applicable to the 

facts and careful research for cases decided involving the issues raised. The Hames desired 

experienced lawyers to represent them. 
e 

d. The undersigned is familiar with what numerous Coeur d'Alene lawyers 

charge. The fees claimed here are at the rate of $200 per hour. The undersigned knows of 

other lawyers in ~ootenai County who charge these hourly rates. The rates are commensurate 

with what the undersigned charges other private clients for his services. 

e. The fees charged to the Harnes are based solely on the time spent and are 

MEMORANDUM OF COSTS AND APPLICATION FOR ATTORNEY FEES INCLUDING AFFIDAVIT OF 
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not contingent. 

f. The Harnes imposed no time limitations on counsel, but did ask that 

counsel proceed promptly and efficiently without unnecessary duplication of effort. The 

attached billings are net of time determined by the undersigned to have been duplicative; the 

client was credited for this amount, which was $1,100. The fees incurred by attorney Brent 

Schlotthauer incurred prior to undersigned counsel's appearance in this case, $1,252.00 are not 

claimed because undersigned counsel was required to recapitulate the work done by Mr. 

Schlotthauer to familiarize himself with the case. 

g. The amount at stake was $124,634.90 as urged by the plaintiffs proof at 

the arbitration hearing. The result obtained was a judgment in favor of the Harnes in all 

respects. 

h. The undersigned has no prior relationship with the Hames and has not 

performed work for them in the past. 

I. The undersigned is not aware of awards in similar cases. 

J .  The undersigned charges an expense for automated legal research in 

addition to the hourly fee, which is reflected in the attachment, Exhibit 3. 

Total Attorney Fees $32,867.50 

Total Automated Legal Research $463.43 

3. Affidavit of Attorney - Rule 54(e)(5) 

The undersigned, being duly sworn on their oath, hereby states that the attorney fees 

claimed herein are based on the time actually spent in the course of this litigation in the amount 

of $32,867.50. The electronic legal research fees charged in the amount of $463.43 were 

MEMORANDUM OF COSTS AND APPLICATION FOR ATTORNEY FEES INCLUDING AFFIDAVIT OF 
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charged to the Harnes. The undersigned believes that the hourly rate is fair and reasonable, in ' 

that he has other clients who paid at.said rates at the time this case commenced. 

TOTAL COSTS AND ATTORNEY FEES CLAIMED c. - 
The total costs and attorney fees claimed are: 

Costs as a Matter of Right 

Attorney Fees 

Electronic Legal Research 

Total 

DATED this day of October, 2007. 

RAMSDEN & LYONS, LLP 

Michael E. Ramsden, Of the Firm 
Attorneys for Defendants Harnes 

Subscribed and sworn to before me this day of October, 2207, as pertains to 

the Attorney's Affidavit, Section C. above. 

\ , \ \ \ \ ~ l ~ l t l / /  

,\\ ,.& R. &@"/ 
\ +........ - 0  2 \.. '...$/% 
A. NOTARY *. : - .  - .  . - . = Notary Publlc for Idaho = . -.- - a 

. - - .  Residmg at Spokane Valley, Washmgton 
5 P~JBL\G.='~ $ . +z Commission Expires 9 -2'3 - 26 13 $.!.. .. . . . . . 

+,,47& \Q:\\\ 
''fit,,, ,I\*' 
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CERTIFICATE OF SERVICE 

I hereby certify that on the day of October, 2007, I served a true and correct copy of 
the foregoing by the method indicated below, and addressed to the following: 

/' 

Michael Hague L~~ Mail 
Paine, Hamblen, Coffin, Brooke & Miller, LLP - Overnight Mail 
PO Box E - Hand Delivered 
Coeur d'Alene, ID 83816 Facsimile (208) 664-6338 

Joel P. Hazel - &Mail 
Witherspoon Kelly Davenport & Toole, PS - Overnight Mail 
608 Northwest Blvd., Ste. 401 - Hand Delivered 
Coeur d'Alene, ID 83814-2146 - Facsimile (208) 667-8470 

2d 
Michael 

' L'- 

E. Ramsden 
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Deta~i Fee Tiar 
Ramsdeo 

Isaction File List 
and Lyons 

Hours 
Rate - to Blil - 

Trans 
Date - 

8 HarneslRichaic 
1010612006 

H 
Tmkr P Tcd -- - 

I & Sherry 
9 A 85 

9 A 85 
9 A 85 
9 A 85 

9 A 85 

9 A 85 

9 A 85 

9 A 85 

9 A 85 

9 A 85 
9 A 85 
9 A 85 

1 A 85 
9 A 85 

9 A 85 

9 A 85 

9 A 85 
3 A 85 
9 A 85 

9 A 85 

Ciient . - 
Ciient ID 900.10100 

900.10100 

Amount - 
220.00 Prepare for and anend meeting with Mr. & Mrs. Harnes to go 

Ref # - 
ARCH , 

ARCH 
ARCH 
ARCH 20.00 Teieconference with Dick Harnes, re: sch;duii;ig a meeting to 

review finai discovery responses. 
0.00 Leave voice mail for Mike Hague, re: outstanding discovery 

responses. 
140.00 Draft revisions to discovery responses and meet wilh clients 

to finalize discovery responses. 
140.00 Compare desoriplions on invoices received from ciicnt to time 

me established by plaintiffs 
180.00 Review and analysis of arbitralion iuies in preparation for 

arbitration. 
40.00 Receipt and review letter fiom Ron Schilling. re: the 12118.19 

ARCH 

ARCH 

ARCH 

ARCH 

ARCH 
aibitration. 

20.00 Draft letter to clients. re: arbitration deadlines. 
20.00 Review and revise letter to dienis, ie: arbitration 

ARCH 
ARCH 
ARCH 40.00 Review, analysis and evaluation of invoices provided by M i  

u3.,.-= , ." 
6C CO hianerste a.rcorery ?ra arb.vatan "a:~. 

111 00 Recelpr and re, eu oeacr r on sarsc%pl  of tWa.1 n Ecrr!e.n 
e-malle-tranrcr cr, trcm 1:aU Court Rcmr: no 

ARCH 
ARCH 

. - 
100.00 Receipt and revi.&depositian tianscript of Richard Hames, 

e-iransciipt from M&M Couit Repoiting. 
20.00 Draft letter to Judge Schilling. re: request to iescheduie 

arbitration. 
40.00 Draft Motion to Vacate Arbitration. 
40.00 Revie* and revise Motion to Vacate Arbitration. 
100.00 Receipt and review e-transcript from M&M, re: deposition 

ARCH 

ARCH 

ARCH 
ARCH 
ARCH 

lraPICl pl d .on" rAcCar:nry 
?O 00 Recelpl and 'cv eh molses from 'ASN re dep?nt on 

$ran6crlpis ara irrr pt an0 re e* or 9 na, cen I caie of 
nstness ano codnge shrcl $31 H8cnarb nernes O ~ D D E  I on 

40 co Prepare for Vat on to Vacate Aro iraxon 
20 00 Telcconleiencr A in c cnis re expcnr ino  aicoruicr 
I80 00 Contnue research ano cg3 m a  ir#s ic ioaho rat., reia! n j  

10 ;xenanri nor lo can?c?te 

ARCH 

ARCH 
ARCH 
ARCH 

ARCH 

ARCH 

ARCH 

ARCH 

80.00 Teleconference with judge Schiiling & Mike Hague, re: Motion 
to Vacate Arbitration. 

20.00 Receipt and review Order Resetting Heaiing fiom Ron 
Schiiiiog. Arbitrator 

7.50 Dran lener to ciienis, re: M&M invoices for decosition 
transcripts & forward same. 

20 00 Rccdlplano iev.ew =f cners l m r l  1861.3 C a ~ n  Reporing re 
inable to oolsn inc i.gnalLrcr of Jonn M:Carney. Ricnaic 
narner aro Man n Ecksrr.n 

ARCH 

ARCH 

60 00 Matters re status of Wrlnen IOterraqstolles and Requests fol 
Production of Documents to pieintin 

621 co Re. e* oral 3epos.bon tra~sciipt o l  Part i f '  prepara1.m 09 

Ar.xen ti$errogatur.er ano r\eq.citi (31 Pr>auc!on >I 
Documenlr lo ?.a m i l  .n rena I ol  St en! 

ARCH 500.00 Preparation of Written interrogatories and Requests for 
Production of Documents to Plaintiff; review orai deposition 
lraoscripi of Richard Wesseii of Plaintiff. 

400.00 Reviewfiie in preparation for meeting with Insured and 
prearbitiation statement. 

440.00 Matters re preparation for Arbitration hearing: preparation of 
preheanng brief re same: confeience with Dick and Shemy 
Harnes re same. 

1140.00 Preparation of Pre-Arbitretion Statement in behalfnf Clients: 
telephone conference with Ciient re avaiiabiiib of Hutteriter 

ARCH 

ARCH 

ARCH 

for ~rbitration hearing. 
ARCH 

ARCH 

ARCH 

31C 00 R ~ Y , ~ N  p.alnr I f  r n.incsr r! 993 cxn 0.1 I st prep3ra:mr for 
ano 31:enoance a? roezonference u.ti  aro iisio. 

2011 00 ae, euoial secor tori lrlnrcr 3:s 9f Q,z.nlil 3 r 1  Clan! D.:k 
Harnes in for arbitation. 

1300.00 Conference wilh PlaintiKs Aftomey and review swrce 
occurnrrir for "amage rpreaosncel rerieu clal uewr.lan 
~rilnscr.pl's of Idany Ec&sie.n and ionn McCannei 

1 i00 03 Re,men ora oeo9r.t 3n f'anscrrof s sna exrm t i  n Drccarnt.on ARCH . . 
for Arbitration hearing. 

440.00 Review oral deposition tiansccipls and exhibits in preparation ARCH 
forAibitration hearing. 

900.00 Review oral deposition transcript's and exhibits in preparation 
for AibiVation hearino. 

ARCH 

ARCH 
ARCH 

1600 00 Piepaiatbons for Arbltratlon hearing 
2480 00 Pieparat$ons for and anend aibltration hearing and 

conirrarce N l" C'irols 
"59 30 Pleparx on lor ano attenoar zr. nc A ~ O  lid: on her, na 
411: 03 Rrt8en n r a f f n ~  notus ano cieilnrat.or cf ~orc-near nil 3 1  sf n 

ARCH 
ARCH 

ARCH 
ARCH 
ARCH 
ARCH 

? . ~ ,  
520.00 Review PlaintiWs port-Arbitration Brief: oreoaration of Reeiv 



Date: 1011112007 Detasl Fee Trensaction File List 
Ramsden and Lyons 

Cilent Date Tmkr P Tcd - -  - 
Client ID SOZOO Haroes/R,shaid & Sherry 

900 10100 0411212007 1 A 85 

Rate - 
200.00 

200.00 

200.00 

Hours 
to Bill - Amount - 
3.30 680.00 Final preparation of Repiy Post Arbitration Statement in behaif 

of Clients. 
0.50 100.00 Conference with Codefendant Baker Commodities Counsel 

re outcome of arbitration and testimony adduced. 
2 a0 550 ?O H c I . ~ ~  peaungr case a* and agreement c'loc pan c i  ,s 

app. wl.on 131 A:lorne, Ices ano costs of iio.ira!on ar3  
S I C C ~ C J I ~  means of arc>rp..sn,no S J n r  

3.80 760.00 bieparation of Motion to confirm Arbitration Award and 
Motion to Modify Award for consideration of arbitrator's fees 
and expeoser. 

1.50 300.00 Further preparation of Motion to Change Award. Motion to 
Confirm Arbitration Award and letter to Clients. 

J 'D 20 01 Telepnone corfcirncr *.In Co-oelenoart Baler Co~nsc.. 'ax 
D~C,SIOD to CJ-oefmuanl Bake Co,nrr. 

C '0 20 30 Rrce pi nr!a re, L-A Pla nt.'l r Ob,ec!.oo 13 Cleni i IAution ID 

Tax Corlr 
0.50 100.00 Preparation of Motion to change Award (District Court): 

review and revise Motion to Confirm Arbitration Award and for 
Entry of Judgment: pieparation of Judgment in behaif of 
Clients. 

1.10 220.00 Further preparation of Motion to Confiim Arbitration Award, 
Motion to Change Arbitration Award: Affidavit in supporl of 
Motion to Change Arbitration Award. Order Granting Motion to 

Ref # - 
ARCH 

ARCH 

ARCH 

ARCH 

ARCH 

ARCH 

ARCH 

ARCH 

ARCH 

Confirm Arbitration Award and Judgment. 
200.00 0.10 20.00 Receipt and review Addendum to Decision fmm Arbitrator. ARCH C -  
70000 030 60.00 Receiot and review e-msii from Codefendant Baker ARCH 

~ 

Commodities Counael: iepiy to same. 
200.00 010 20.00 Receipt and review Plaintiffs Objection to Defendants' Motion ARCH 

lo Change Award (District Court). 
200.06 0.30 60.00 Preparation of Defendanl's Haroes' Motion @ Confirm ARCH 

Aibiliatioo Award B EntrY of Judoment. Order grant in^ 
Defendant Harness ~ o t i o n  to confirm AibiVation  ward &for 
Entry of Judgment & Judgment on Atbitration Award. 

200.00 1.00 200.00 Preparation far and attendance at hearing on Motion In  103 
Confirm Arbitration Award and for Entw of Judoment. 

700 00 0 10 20 OD Recemt and ievlew Order Canfirminq irbltiati& Award and ' 104 ~ 

~ u d ~ m e n t  on Arbitration Award fr0mi)istrict Judge. 
200.00 1 .OO 200.00 Research re: application far attorney fees and preparation of 105 

Memorandum d Costs and Application for Attorney Fees. 
200.00 2.90 580.00 Final preparation of Memorandum of Costs and Application for 106 

Anoiney Fees in behalf of Ciient. 

GRAND TOTALS 1 
- - 

B~liabie 164 40 32867 50 



' ,Detail Cost Transaction File List 
Ramsden and Lyons 

Trans H 
Cilent Date Tmkr Trd - - - Rate - Amount Ref # - - 

lient ID 9 0 0 ~ 0 0  HarneslRichard 8 Sherly 
900.10100 0112412006 1 A 217 0.200 138.40 Photocopies @.ZOlpage. ARCH 
900.101 00 0113012006 1 A 206 1.000 6.00 Fax transmission expense @l.OOIpage. ARCH 
900.10100 0113012006 1 A 206 1.000 3.00 Fax transmissim expense @ I  .OOlpage. ARCH 
900.10100 0113112006 1 A 212 1.400 75.03 Oniine research expense. ARCH 
900.10100 0210112006 1 A 206 1.000 3.00 Fax transmission expense @l.OOlpage. ARCH 
900.10100 0210812006 1 A 212 1.400 85.08 Online research expense. ARCH 
900.10100 0210812006 1 A 212 1.400 60.77 Online research expense. ARCH 
900.10100 0211712006 1 A 206 1.000 6.00 Fax transmission expense @l.OOIpage. ARCH 
goo.10100 1010612006 1 A 217 0.200 6.00 Photocopies @.ZOIpage. ARCH 
900.10100 1011212006 1 A 217 0.200 7.20 Photocopies @.ZOlpage. ARCH 
900.10100 1011212006 1 A 217 0.200 12.00 Photocopies @.201page. ARCH 
900.10100 1012312006 1 A 217 0.200 29.40 Photocopies @.20/page. ARCH 
900.10100 1211 112006 1 A 206 1.000 9.00 Fax transmission expense @l.OOIpage. ARCH 
900.10100 1211 112006 1 A 206 1.000 3.00 Fax transmission expense @l.OOlpage. ARCH 
900.10100 1212012006 1 A 214 1.500 7.34 Long distance telephone expense. ARCH 
900.10100 0211612007 1 A 206 1.000 8.00 Fax transmission expense @l.OOlpage. ARCH 
900.10100 0311312007 1 A 206 1.000 46.00 Fax transmission expense @l.OOIpage. ARCH 
900.10100 03/19/2007 1 A 206 1.000 3.00 Fax transmission expense @l.OOIpage. ARCH 
900.10100 0311912007 1 A 206 1.000 5.00 Fax transmission expense @ I  ,001page. ARCH 
900.10100 0410412007 1 A 206 1.000 34.00 Fax transmission expense @l.OOlpage. ARCH 
900.10100 0411 112007 1 A 212 1.400 115.08 Research expense. ARCH 
900.10100 04/12/2007 1 A 206 1.000 20.00 Fax transmission expense @l.OOIpage. ARCH 
900.10100 0411312007 1 A 217 0.200 15.20 Photocopies @.20lpage. ARCH 
900.10100 06R512007 1 A 217 0.200 2.00 Photocopies @.20lpage. ARCH 
900.10100 0612712007 1 A 212 1.400 127.47 Research expense. ARCH 
900.10100 0612812007 1 A 206 1.000 10.00 Fax transmission expense @l.OOIpage. ARCH 
900.10100 0711 1R007 1 A 217 0.200 18.00 Photocopies @.20lpage. ARCH 
900.10100 0711612007 1 A 217 0.200 7.00 Photocopies @.20lpage. ARCH 

, . , . . , .  , . . , . .  
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MICHAEL B. HAGUE 
PANE, HAMBLEN, COFFIN, 
BROOKE 6: MILLER w 
701 Front Avenue, Suite 101 
P.O. Box E 
Coeur d' Alene, ID 83816-0325 
Telephone: (208) 664-8 1 15 
Facsimile: (208) 664-6338 
ISBA# 3574 

SrAlE cy /[!b]{ 10 
caviq;. '2: KC?:TE!.,{,, ) ss 
FILE?). 

IN THE DISTRICT COURT OF T W  FIRST JUDICUL DISTRICT OF 

THE STATE OF DAHO, IN AND FOR THE COUNTY OF KOOTENAI 

THE GREASE SPOT, TNC., an Idaho 1 
Corporation, . )Case Nu. CV 05-5010 

Plaintiff,  OBJECTION AND MOTION T O  
)DISALLOW DEFEIWANTS HARNES' 

VS. )MOTION OF COSTS AND 
)APPI,lCATION FOR ATTORNEY FEES 

RICHARD and SHERRY HARNES, husband )INCLUDING AFFIDAVIT OF COUNSEL 
and wire, and BAKER COMMODITIES, INC., ) 
aDelaware Corporation, and JOHN DOES 1-10, ) 

1 
Defendants 

Come now the above Plaintiff, by and through its attorney of record, Michael B. Hague, 

pursuant to IRCP 54(d)(6) and XRCP 54(e)(6), and moves the court to disallow the costs and 

OBJECTION A M  MOTION TO DISALLOW 
DEFENDANTS HARNES' MOTION OF COSTS 
AND APPLICATION FOR ATTORNEY FEES 
INCLUDING AFFIDAVIT OF COUNSEL - 1 



U I L J ( L Y U I  v o  ou i n n  ~ u u u u v u o u u  8 t - , ~ ~ , ~  ~ ~ ~ I ~ c u L L ~ ~  u u n  

attorney fees applied for by Defendants Harnes in this action. This motion is based on the 

records and files herein, the brief of counsel and supporting documents LO be filed hereafter, and 

the arguments to be presented at the time of the hearing on this Objection and Motion. 

Plaintiff requests or4 argument hereon. 

D A E D  thi &*of October, 2007. 

PAME. HAMBLEN. COFFIN. 

Michael B. Hague 
Attorney for plaintiff 

OBJECTION AND MOTION TO DISALLOW 
DEFENDANTS HARNES' MOTION OF COSTS 
AND APPLICATION FOR ATTORNEY FEES 
INCLUDING AFFIDAVIT OF COUNSEL - 2 



w " " U ,  " " U  

CERTFICATE OF SERVICE 
7% 

I HEREBY CERTFY that on the&day of Ocrobcr, 7,007. I caused to be served a [rue 
and correct copy of the foregoing by the method indicated below, and adclrcssed to the following: 

Joel P. Hazel 
Wicherspoon. Kellcy, Davenport Br. Toole, P.S. 
608 Northwest Blvd., Suite 401 
Coeur d'Alene, ID 83814-2146, 

U.S. MAIL 
4 

HAND DELIVERED - 
I3 OV NIGHT MAIL 
-&COPY - (FAX) to. (208) 667-8470 

Michael E. Ramsden 
Ramsden & Lyons 
618 North 4' Sn-eet 
P. 0. Box 1336 
Coeur d'Alene, ID 83616-1336 

0 U.S. MAIL - 
C] HAND DELIVERED - 

OVERNIGHT MAIL, 
~ L E C O P Y  (FAX) to: (208) 664-5884 

OBJECTION AND MOTION TO DISALLOW 
DEFENDANTS HARNES' MOTION OF COSTS 
AND APPLICATION FOR ATT ORNEY FEES 
INCLUDING AFFIDAVIT OF COUNSEL - 3 



MlCHAEL B. HAGUE 
P A N  HAMBLEN LLP 
701 Front Avenue, Suite 101 
P.O. Box E 
Coeur d' Alenc, ID 83816-0328 
Telephone: (208) 664-8115 
Facsimile: (208) 664-6338 
ISBA# 3574 

TN Tm DISTRICT COURT OF 'I'HE FlRST JUDICIAL DISTRICT OF 

THE STATE OF IDAHO, JB AND FOR THE COUNTY OF KOOTENAI 

THE GREASE SPOT, INC., an Idaho 1 
)Cse No. CV 05-5010 Corporaion, 
1 

Plaintiff, )Memorandum in Opposition to 
I~efendant Harnes' Application for 

vs . ) ~ t t o r n e ~  Fees and Costs 
) 

RICHARD and SHlERRY HARNES, husband ) 
and wife, and BAKER COMMODITIES, INC., 1 
a Delawal-ecorporation, and JOHN DOES 1-10, ) 

1 
Defendants. ) 

1 

- 
ATTORNEY FEES 

It is not permissible to a w d  attorney fees in arbitralion unless the arbitration agrcement 

expressly provides otherwise. LC. 6 7-910; Srorrer v. Kisr Construction Corp., 129 Idaho 745,  

746,932 P.2d 373 (Ct. App. 1997). Furthennore there i s  no: 

MEMORANDUM IN OPPOSITION TO DEFENDANT 
HARNEV APPLICATION FOR ATTORNEY FEES AND COSTS - 1 



... basis to conclude rhat the legislature, in enacting 
1.C. $12-120(3), intended to grant parties an 
independent right of action simply for the recovery 
of attorney fees incurred in arbitralion, when such 
fees clearly cannot be awarded as part of lhc 
arbitrarion. 

Id., 129 Idaho @ 474 

The Hamcs ask this court ro award them allomcy fees under 1.C 5 12-120(3), undcr clie 

samc xhenry ns the unsuccessful applicicnr in Srorrer. The court should deny rhc Harnes' request 

for the same reason. 

Furthermore, [he Hames seek atromcy fees incurred both before and after the arbitration 

proceedings, based on 1.C. g 7-914. That scarute provides thai "(c)osrs of the application and of 

the procecdings subseauenr thereto, and disbursements may be awarded by the courr." The 

statute, on its face, applies only to expenses incurred after the arbitration, and therefore has no 

applicability to events before the arbitration, and does not serve as a legal basis for awarding 

attorney Fees incurred before the arbitration. 

In support of thcir claim for post-arbitration attorney fces, che Hnmes cite and quote 

Driver v. SI Corp, 139 Idaho 423, 81) P.3d 1024 (2003). The Driver opinion discussed the split 

of aulhoritics as to whether "disbursements" includes arrorney fees, and ruled Chat tfiey did in thar 

case out of concern about "nonmeritorious protracted confirmation challenges" and the prospect 

that: 

MEMORANDUM IN OPPOSITION TO DEFENDANT 
HARNES' APPLICATION FOR ATTORNEY BEES AND COSTS - 2 



(o)thezwise rhe party successful in arbitmion will 
be deprived of the full benefits of that award. 

139 Idaho @ 429. 

Here there was no "protracted confirmation challenge", nonmeritorious or otherwise. 

Indeed, under I.C. 4 7-91 1, the proper procedure upon the issuance of an arbitrator's award is for 

the party seeking confinnarinn ro simply apply to Lhe court for confirmation. Unless rhcrc is an 

objection or morion to modiry or vacate the arbitrator's award, confirmation by the coun is 

supposed to be automatic. It is unreasonable for the Harnes to havevaried from the prescribed 

process by noting up, preparing for and attending oral argument on a motion for confirmation in 

the absence ol any objection to that morion. . 

The Hames' reliance on Emery v Uniicd Pac{fic Ins. Co., 120 Idaho 244, 815 P.2d 442 

(1991) i s  misplaced. First, Emery and its progeny were summarily overruled by Greenough v. 

Fann Bureau Mut. Ins. Co. oJIdaho. 142 Idaho 589, 130 P.3d 1127 (2006). Second, insurance 

contracts are contracts of adhesion. and the public policy conccms inherent in the business of 

ins~trancc give rise to governmental authority to regulate what terms an insurance contract musr 

or must not have. See, generally, Title 41, Idaho Code. Idaho Code 8 41-1839 is a required 

provision implied in every contract of insurancc in Idaho. Per~dlebury v,  Westevil Casuully & 

Sur. Co., 89 Tdahu 456, 406 P.2d 129 (1965); Emery, supra, 120 Idaho @ 247. Having found 

that the language of I.C. 8 41-1839 i s  an implied, albeit required, term in the insurance contract, 

the Emey COLIJX was able to reconcile [he provisions of that stature with ~ u l e  chat "all other 

MEMORANDUA4 IN OPPOSlTlON TO DEFENDANT 
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expenses of rhc arbitration .... shall be borne equally by the panies, unless they agree otherwise ..." 

120 Idaho @ 246-247. 

Idaho Code # 12-1 20(3), by conrmst, is not a required or implied term in any contract. If 

it were, the Court in the Storrrr would not have affirmed the ruling of: 

.... the district court [which] rejected Storrer's 
contention that a right to recover attorney fees under 
I.C. 12-120(3) is implied into cvcry contract 
involving a commercial transaction. 

129 Idaho @ 747 (emphasis added). 

Because rhe parties, here, entered into a binding arbitration agreement, and because that 

agreement did not have a provision that the prevailing party should rccovcr its attoiney fees, 

under ~ & h o  law, no attlorney fecs may bc awarded by either the arbitrator or the courl. 

Finally, with further respect to the Harnes' claim for attorney fecs incurred before 

.arbitration, the Coun should distinguish between work done specifically lo have arbitration 

ordered and work done relative to the merits of the case. The rese'arch, investigation, meetings, 

discovery and depositions done in this case were done in contemplation of presenting the case to 

the ultimate "decision maker", which in this case was the arbitrator. There was never any trial or 

evidentiary hearing before the Cour~ a1 which ihc fruits of that work was prcsented 6 considered. 

All of it was presented to the arbitrator, and as such was work done in connection with the 

arbitration, for which no attorney fee award may be made. 

MEMORANDUM IN 0PPOS)TION TO nEFENDANT 
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COSTS 

Idaho Code 5 7-910 allows for cosls to be asscssed "as provided in the [arbitrator's1 

awwd". Thc arbitrator did not provide for the coscs the Harnes seek here, and thcrcforc rhose 

cos~s should not be allowed. 

Further, the Harnes seek substantial costs for deposition transcripts. Even if IRCP 54(d) 

applied to this case, the rule pmvides for the award uf "(c)harges for reporting and transcribing 

of a deposition taken in prep'aration for trial of an action ..." (emphasis added). The IIarnes' 

materiais filed in support of their claim for costs do not indicate when the transcript costs wcre 

paid, but one can tell from Exhibit "A'' to those marerials [hat counsel was aware as of March 20, 

2006, rhar this case was proceeding to arbitration rather than "trial of an acrion". Thc Harnes 

have failed to show these claimed costs were incuncd for the stated purpose, and as such, those 

costs should be denied. 

The Harnes also scck to recovcr the cost of "Automated Legal Research". Such costs are 

not illlowable under Rule 54 as of righc, and the Harnes have made no showing that they should 

be awarded as discretionary costs. 
alcl' 

DATED this d a y  of November, 2007. 
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CERTFTCATE OF SERVICE 

ck 
I HEREBY CERTIFY that on r h e a ~ a y  of November, 2007, I caused to be served a 

true and correct copy of the foregoing by the method indicated below, and addressed to thc 
following; 

Joel P. Hazel 
Witherspoon, Kelley, Davenport & Toole, P.S. 
606 Northwest Blvd., Suite 401 
Coeur d'Alene, ID 83814-2146, 

1I.S. MAIL - 
HAND DELIVERED - 

R OVSRNIGEJT MAlL - 
~TF%EcoPY (FAX) to: (208) 667-8470 - 
Michael E. Ramsden 
Ramsdcn Rc Lyons 
618 Noah 4" Street 
P. 0. Box 1336 
Coeur d'Alcne, ID 83516-1336 

U.S. MAIL 
HANDDELIVERED - 

17 OVERNIGHT MAIL - 
L ~ T E L E C O P V  (FAX) to: (208) 664-5884 - 

MEMORANDUM IN OPPOSITION TO DEPENDANT 
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STATE OF IDAHO 1 
County of Kootenai 1 ss 
FILED 1-2 2 - 0 g  

AT 2 * '  3 D ~ ' c l o c k  M 
CLERK, DISTRICT CO 

L & Z  
Deputy Clerk 

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 

GREASE SPOT INC., 

PLAINTIFF, 

VS. 

RICHARD HARNES, ETAL, 

DEFENDANT. 

i 
) 
) CASE NO. CV05-5010 

MEMORANDUM 
) DECISION AND 
) ORDER 

This matter is before the Court on defendant Harnes application for attorney fees 

and costs. The defendant Harnes obtained a Judgment on arbitration award dismissing 

the Compliant filed by the plaintiff, Grease Spot, Inc. Harnes then filed an application for 

attorney fees and costs, to which the Grease Spot objected. 

The Grease Spot filed a Complaint arising out of disputes under an agreement to 

purchase between Harnes and the Grease Spot. After the litigation comme_nced, Harnes 

moved to compel arbitration pursuant to a provision in the agreement to purchase 

requiring controversies or claims arising out of the agreement to be settled by 

arbitration. This Court entered its Order staying litigation and compelling arbitration. The 

arbitrator entered a Decision ordering that the Grease Spot was not entitled to any 

recovery against Harnes. Harnes then moved to confirm the arbitration award and for 

entry of Judgment. This Court then entered the Judgment on Arbitration Award. 

Harnes filed a Memorandum seeking costs and attorney fees. Harnes seeks 

costs as a matter of right regarding the filing fee and the costs of four (4) depositions 

Memorandum Order 
CV2005-5010 



taken during the litigation and prior to the entry of this Court's Order compelling 

arbitration. Harnes also seeks attorney fees incurred both in the litigation and in the 

arbitration. 

ATTORNEY FEES INCURRED DURING ARBITRATION 

Harnes seeks recovery of attorney fees incurred in the arbitration proceeding, as 

listed in the itemization attached. as Exhibit A to the Memorandum of Costs, for the 

period between the March 20, 2006, Order Compelling Arbitration and Staying Litigation 

and the July 12, 2007, Addendum to Decision from the arbitrator. 

Harnes cites to Emerv v. United Pacific Insurance Company 120 ldaho 244 

(1991) as authority for a District Court awarding attorney fees incurred during 

arbitration, even though there was no agreement between the parties allowing an 

arbitrator to award attorney fees. Harnes acknowledges the holding in Storrer v. Kier 

Construction Corp. 129 ldaho 745 (Ct. App. 1997) specifically holding that Section 12- 

120(3) ldaho Code, did not grant parties a right of recovery of attorney fees incurred in 

arbitration when the fees could not be. awarded as part of the arbitration. Storrer also 

referred to Wolfe v. Farm Bureau Insurance Company 128 ldaho 398 (1996) where the 

Supreme Court held that attorney fees incurred in an arbitration required by an 

insurance policy could not be recovered under Section 12-120(3). Harnes argues that 

the recent ruling of Storrer has no application to this case and that EmeN controls. This 

Court does not agree. 

One of Harnes arguments may be that since this case is not an independent 

action for attorney fees (as was the situation in Storrer), then Storrer has no application. 

To the Court, this is a distinction without a difference, and the rationale of the holding in 
* 

Storrer is to be applied by a trial court in this case. 

In short, where the statute regarding arbitration prohibits an award of attorney 

fees; where the parties do not have an agreement allowing an award of attorney fees in 

the arbitration proceeding; and where the arbitrator has not awarded attorney fees; 

Harnes has no basis, which this Court can discern, upon which to argue he is entitled to 

an award of attorney fees incurred during the arbitration. 

Memorandum Decision 
CV2006-1484 



ATTORNEY FEES PURSUANT TO SECTION 7-914, IDAHO CODE 

Harnes argues for attorney fees incurred in this case after the final decision by 

the arbitrator, pursuant to Section 7-914, ldaho Code. Section 7-914 states that once an 

order affirming an award is entered, costs of the application and of the proceedings 

subsequent thereto and disbursements may be awarded by the Court. 

In Driver v. SI Corp., 139 ldaho 423 (2003) the Supreme Court held that attorney 

fees are "disbursements" and are awardable in a court's discretion pursuant to Section 

7-914, ldaho Code. 

While Driver is authority for allowing an award for attorney fees in arbitration 

confirmation proceedings, and, arguably at least, the proceedings in this case following 

the final decision of the arbitrator are in the nature of an arbitration confirmation 

proceeding, the Court does not find it appropriate to make an award of attorney fees in 

these circumstances. 

The arbitration confirmation proceedings are designed to be summary. Costs and 

attorney fees are not normally an issue. The confirmation of the award was a summary 

proceeding in this case. 

In Driver, the facts of the case involved extended proceedings regarding 

resistance to the confirmation of the award. The Supreme Court in Driver mentioned 

that the award of attorney fees was necessary in order to avoid a situation where the 

winner in an arbitration proceeding was deprived of the benefits of the award by 

extended and protracted confirmation proceedings. is distinguishable from the 

instant case. 

It is this Court's finding that in the normal confirmation of arbitration proceedings 
.e 

pursuant to Section 7-914, an award of attorney fees is unnecessary. The Court finds 

that this is true in the instant case as well. 

ATTORNEY FEES AND COSTS PRIOR TO ORDER COMPELLING 

ARBITRATION 

The remaining issue is the attorney fees and costs incurred in the civil litigation 

prior to the Court's entry of an Order Compelling Arbitration. Harnes incurred a filing fee 

with the Court, and also incurred deposition costs. The statement of attorney services 

Memorandum Order 
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show that there were attorney fees charged both for making the motion to compel 

arbitration and also to defend the civil litigation case itself. 

A party is entitled under Rule 54 to its costs and attorney fees if it prevails in 

litigation involving a commercial transaction. The parties did not dispute that the 

underlying controversy involved a commercial transaction. The question becomes to 

what degree did Harnes prevail in the civil litigation, given that the ultimate resolution 

was in arbitration. 

The Court finds that Harnes prevailed in the civil litigation with regard to the issue 

of compelling the arbitration. The Grease Spot commenced the civil litigation, and 

Harnes attempted to move the matter into arbitration. Harnes was successful in doing 

that. The attorney fees incurred in context of civil litigation over a commercial 

transaction in obtaining the order of a court compelling arbitration should be properly 

recoverable in the civil litigation. However, attorney fees incurred in defending or 

prosecuting the civil claims itself are not necessarily issues upon which a party 

prevailed in the civil litigation. Since the matter went into arbitration, a court would have 

to refer to the arbitration proceeding itself to conduct an analysis of the prevailing party. 

Instead, this Court looks to the issues upon which the party prevailed in civil litigation 

itself. The issue upon which Harnes prevailed was the issue compelling arbitration. 

Harnes is therefore entitled to an award of attorney fees incurred in compelling 

arbitration. The Court finds 16.9 hours of attorney time prior to March 20, 2006 to be 

appropriately attributable to compelling arbitration. 

Costs of the depositions were incurred prior to the entry of the Order Compelling 

Arbitration. The depositions were all noticed up by Grease Spot. The depositions were 
.. 

therefore taken at Grease Spot's initiative at a stage of the civil litigation when Grease 

Spot was resisting arbitration and requesting a trial. No issue is raised as to double 

recovery, so apparently the arbitrator did not award these costs as "incurred in the 

conduct of the arbitration" as would be allowed by Section 7-910, Idaho Code. In these 

circumstances, the Court finds the deposition costs are awardable as a matter of right 

as charges for depositions taken "in preparation for trial", pursuant to Rule 54(b), I. R. C. 

P. 

Memorandum Order 
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Because of the Judgment entered dismissing the Complaint of the Grease Spot 

on the merits, the Court holds that the Judgment entered herein is not inconsistent with 

its findings that Harnes prevailed on the issue of compelling arbitration. The Court 

expresses no opinion as to whether Harnes would be entitled to fees and costs if the 

Grease Spot had obtained a money judgment against Harnes pursuant to arbitration 

award confirmation proceedings. It may very well be that the ultimate resolution on the 

merits by the arbitrator should be irrelevant, but this is not an issue this Court needs to 

decide. 

The Court awards $3,338.00 in attorney fees to Harnes as the prevailing party on 

the issue of compelling arbitration. The costs claimed as a matter of right for court costs 

and depositions are awarded to Harnes, because the costs were incurred in the civil 

litigation prior to the Order Compelling Arbitration, and Harnes obtained a judgment 

dismissing the civil complaint of the Grease Spot on the merits. 

DATED this 233 day of January, 2008. 

(-'dQQJ - -  - 
Charles W. Hosack, District Judge 

Clerk's Certificate of Mailing 

I hereby certify that on the 2 2 day of January, 2008, that a true and correct copy 
of the foregoing was mailedldelivered by regular U.S. Mail, postage prepaid, Interoffice Mail, 
Hand Delivered or Faxed to: 

., 
%plaintiff Attorney Michael Hague (fax: 208-664-6338) 

Defense Attorney Michael Ramsden (fax: 208-664-5884) 

DANIEL J. ENGLISH 
CLERK OF THE DISTRICT COUR? 

BY: & k- 
Deputy Clerk 
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Coeur dlAlene, 1dallo 838 14-21 46 
Telepi~anc: (208) 667-4000 
Facsimile: (208) 669-8470 

Attorneys for Defendant, Baker Commodities, klc. 

IN-THE DISTRICT COURT. OF TWE FmST ILJDICIAL DIST'RICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 

THE GREASE SPOT, wc., I Case NO. CV-OS-5010 

Plaintiff, ORDER OF DISMISSAL WITH PREJUDICE 

VS 

RlCHARD and SHERR17 RAWES, husband 
and wire, and BAKER COMI\4ODITBS, INC , 
n Delaware Corporatio~~, and IDI-IN DOES 1- 
10, 

DeF@ndmits. 

18 

! 9 
The Court, having reviewed the p&es Stip~ilation for Dismissal With Prejudice, and good cause 

20 

21 

22 

11 ORDER OF DISMISSAL WI'XkI PRESUf)ICE-PAGE 1 

appearing *ere for; 

It is hereby ORDERED, ADJUDGED AND DECREED, that all remaining claims in this action 

against Baker Commodities, Im., are clismissecl with prejudice. No party is awarded anorney's fees or 

23 

24 

25 

26 

27 

2 8 .  

costs in tlus matter. 

M T E D  i h i J 6  day of/IdI d; ,2008. 

,,* 7 
.. . ( Al~., 

\ . ------ 
Ch.arl%mk: 
District Court J ~ ~ d g e  
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' CLERK'S CERTIFICATE OF SERVICE 

I, tlre undersigned, certif3i that on the - 22 day of ~ A I L C G  , 2008, I caused a m e  and 
conect copy of the foregoing ORDER OF DISMISSAL WIT15 PIIEJUDICE to be forwarded, with d l  
required charges prepaid, by the methocl(s) inc1i.ca.ted below, to the following person(s): 

. . a+ a ,q- a% 
Michael B. I-Xague C.." - U.S. Mail 
Paine, Ba~nblen, Coffin, Broalce, 

y $55 
- 1-imd Delivered 

& Miller, LLP - Ovcmight Mail 
701 Front Street, Suile 101 '+- Facsimle: (208) 664-6883 
P.O. Box E 
Coeur d'AIenc, Idaho 83616 

Joel P. Hazel U.S. Mail 
Witherspoon, Kelley, Davenport - Ha11d Delivered 
& Toole, P.S. - Ove~night Mail 
The S okesman Review Building NP 

+ Pacsimile: (208) 667-8470 
608 orthwest Boulevard, Suitc 401 . . 

Coeur d'Alene, ID 83814-2146 



STATE OF IDA8i; 
CC!!f!T'f CF i!OCTEWAI)si 
F I L E D :  

MICHAEL E. RAMSDEN, ISB #2368 
RAMSDEN & LYONS, LLP :!:'I -8 pi;: 2: 03 
61 8 North 41h Street 
P.O. Box 1336 
Coeur d'Alene, ID 83816-1336 
Telephone: (208) 664-5818 
Facsimile: (208) 664-5884 

Attorneys for DefendantsIAppellants Harnes 

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF 

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 

THE GREASE SPOT, INC., I Case NO. CV-OS-5010 

/ NOTICE OF APPEAL 

vs. 

RICHARD and SHERRY KGRNES, I Fee Category: T 
husband and wife, I Fee: $101.00 

Defendants/Appellants, 

and BAKER COMMODITIES, INC., a 
Delaware Corporation, and JOHN DOES 
1-10, 

TO: THE ABOVE-NAMED RESPONDENT, THE GREAST SPOT, INC., AND ITS 
ATTORNEYS, AND 

Defendants. 

THE CLERK OF THE ABOVE-ENTITLED COURT. 

-e 

NOTICE IS GIVEN THAT: 

1. The above-named Appellants, RICHARD and SHERRY HARNES, appeal 

against the above-named Respondent THE GREASE SPOT, INC. to the Idaho Supreme 
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Court from the Memorandum Decision and Order entered January 22, 2008, the Honorable 

Charles W. Hosack, District Judge, presiding (the Order). 

2. The Appellants have the right to appeal to the Idaho Supreme Court, and the 

Order described in Paragraph 1 above is appealable under and pursuant to Rule 11 I.A.R, as the 

Order became'fi nal with the entry of the Order of Dismissal with Prejudice entered March 27, 

2008. 

3. Preliminary statement of issues on appeal. 

(A) The trial court erred in denyingthe appillants' motion for attorney fees 

incurred in arbitration between appellants and respondent. 

(B) The trial court erred in denying the appellants' motion for attorney fees 

incurred in confirming the arbitration award. 

( c )  The trial court erred in denying in part appellants' motion for attorney 

fees incurred in the litigation prior to the trial court's order compelling arbitration, 

as the appellants ultimately were the prevailing party in arbitration, the award for 

which was confirmed and entered on October 1,2007. 

4. The appellants request a transcript of the proceedings of the trial court of 

December 6,2007. w 

5. The Appellants request that the following documents be included in the clerk's 

record in addition to those automatically included under I.A.R. 28: Order Compelling 

Arbitration and Staying '~itigation, entered March 20, 2006; Defendants Harnes' Motion to 

Confirm Arbitration Award and for Entry of Judgment, served July 16, 2007; Order Granting 

Defendants Harnes' Motion to Confirm Arbitration Award and for Entry of Judgment, entered 

October 1, 2007; Judgment on Arbitration Award, entered October 1, 2007; Memorandum of 

NOTICE OF APPEAL - 2 



Costs and Application for Attorney Fees, IncIuding Affidavit of Counsel, filed October 11, 

2007; Objection and Motion to Disallow Defendants Harnes' Motion of Costs and Application 

for Attorney Fees Including Affidavit of Counsel, served October 25, 2007; Memorandum in 

Opposition to Defendant Harnes' Application for Attorney Fees and Costs, served November 

21, 2007; Memorandum Decision and Order entered January 22, 2008; Order of Dismissal 

With Prejudice, entered March 27,2008. 

a. That a copy of this Notice of Appeal has been served on the reporter; 

b. That the estimated fee for the preparation of the reporter's transcript has 
been paid. 

c. That the estimated fee for the preparation of the clerk's record has been 
paid; 

d. That the Appellants' filing fee has been paid; and 

e. That service has been made upon all parties required to be served 
pursuant to I.A.R. 20. 

f ' DATED this ,/ day of May, 2008. 

RAMSDEN & LYONS, LLP 

Michael E. Rarnsden, Of the Firm 
Attorneys for Defendants/Appellants 
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CERTIFICATE OF SERVICE 

7 I hereby certify that on the -day of May, 2008, I served a true and correct copy of the 
foregoing by the method indicated below, and addressed to the following: 

Michael Hague 
/ .  - US Mail 

Paine, Hamblen, Coffin, Brooke & Miller, LLP - Overnight Mail 
PO Box E - Hand Delivered 
Coeur dlAlene, ID 83816 - Facsimile (208) 664-6338 

Joel P. Hazel - /US Mail 
Witherspoon Kelly Davenport & Toole, PS Overnight Mail 
608 Northwest Blvd.;Ste. 401 Hand Delivered 
Coeur d' Alene, ID 83814-2146 - Facsimile (208) 667-8470 
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MICHAEL E. RAMSDEN, ISB #2368 

STAYE CF !DAN0 
COUNTY OF K G ~ ~ ~ ~ ~ ~ ) s s  
FILED: 

RAMSDEN & LYONS, LLP 
6 18 North 4Ih Sheet 
P.O. Box 1336 
Coeur d'Alene, ID 83816-1336 
Telephone: (208) 664-5818 
Facsimile: (208) 664-5884 

Attorneys for DefendantsiAppellants Harnes 

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF 

THE STATE OF IL)AHQ, G< A N p  FOR THE ZObTq.ITY OF I(i)OTE?qAI 

THE GREASE SPOT, INC., I Case No. CV-05-5010 

and BAKER COMMODITIES, INC., ti 
Delaware Corporation, and JOHN DOES 

PlaintifURespondent, 

VS. 

RICHARD and SHERRY HARNES, 
husband and wife, 

DefendantslAppellants, 

Defendants. 1 

AMENDED NOTICE OF APPEAL 

TO: THE ABOVE-NAMED RESPONDENT, THE GREAST SPOT, INC., AND ITS 
ATTORNEYS, AND 

THE CLERK OF THE ABOVE-ENTITLED COURT. 

NOTICE IS GIVEN THAT: 

1. The above-named Appellants, RICHARD and SHERRY HARNES, appeal 

against the above-named Respondent THE GREASE SPOT, INC. to the Idaho Supreme 
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Court from the Memorandum Decision and Order entered January 22, 2008, the Honorable 

Charles W. Hosack, District Judge, presiding (the Order). 

2. The Appellants have the right to appeal to the Idaho Supreme Court, and the 

Order described in Paragraph I above is appealable under and pursuant to Rule 11 I.A.R, as the 

Order became final with the entry of the Order of Dismissal with Prejudice entered March 27, 

2008. 

3. Preliminary statement of issues on appeal. 

(A) The trial court erred in denying the appellants' motion for attorney fees 

incurred in arbitration between appellants and respondent. 

(B) The trial court erred in denying the appellants' motion for attorney fees 

incurred in confirming the arbitration award. 

(C) The trial court erred in denying in part appellants' motion for attorney 

fees incurred in the litigation prior to the trial court's order compelling arbitration, 

as the appellants ultimately were the prevailing party in arbitration, the award for 

which was confirmed and entered on October I, 2007. 

4. The appellants request a transcript of the proceedings of the trial court of 

December 6,2007. w 

5. The Appellants request that the following documents be included in the clerk's 

record in addition to those automatically included under LA.R. 28: Order Compelling 

Arbitration and Staying Litigation, entered March 20, 2006; Defendants Harnes' Motion to 

C o n f m  Arbitration Award and for Entry of Judgment, served July 16, 2007; Order Granting 

Defendants Bmes '  Motion to Confirm Arbitration Award and for Entry of Judgment, entered 

October 1, 2007; Judgment on Arbitration Award, entered October 1, 2007; Memorandum of 
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Costs and Application for Attorney Fees, Including Affidavit of Counsel, filed October I I ,  

2007; Objection and Motion to Disallow Defendants Hames' Motion of Costs and Application 

for Attorney Fees Including Affidavit of Counsel, served October 25, 2007; Memorandum in 

Opposition to Defendant Harnes' Application for Attorney Fees and Costs, served November 

21, 2007; ~emorandum Decision and Order entered January 22, 2008; order of Dismissal 

With Prejudice, entered March 27,2008. 

6. 1 certify: 

a. That a copy of this Amended Notice of Appeal has been served on Keri 
Veare, Coeur d'Alene Reporting; 

b. That the estimated fee for the preparation of the reporter's transcript has 
been paid. 

c. That the estimated fee for the preparation of the clerk's record has been 
paid; 

d. That the Appellants' filing fee has been paid; and 

e. That service has been made upon all parties required to be served 
pursuant to I.A.R. 20. 

DATED this day of June, 2008. 

RAMSDEN & LYONS, LJ,P 

Michael E. Ramsden, Of the Firm 
Attorneys for DefendantslAppellants 
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CERTIFICATE OF SERVICE 

I hereby certify that on the 2' day of June, 2008, I served a true and correct copy of the 
foregoing by the method indicated below, and addressed to the following: 

Michael Hague - 4 M a i l  
Paine, Hamblen, Coffin, Brooke & Miller, LLP - Overnight Mail 
PO Box E - Hand Delivered 
Coeur d'Alene, ID 83816 - Facsimile (208) 664-6338 

Joel P. Hazel -& Mail 
Witherspoon Kelly Davenport & Toole, PS - Overnight Mail 
608 Northwest Blvd., Ste. 40: Iiand "uelivered 
Coeur d' Alene, ID 83814-2146 Facsimile (208) 667-8470 

Keri Veare - d ~ a i l  
Coeur dlAlene Reporting Overnight Mail 
2 12 North Ironwood Drive, Suite D - Hand Delivered 
PMB #312 - Facsimile (208) 667-7435 
Coeur d'Alene, ID 83814 
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 

THE GREASE SPOT, INC., an Idaho Corporation 

Petitioner/Respondent, 

VS. 

RICHARD and SHERRY HARNES, husband 
and wife, 

BAKER COMMODITIES INC., a Delaware 
Corporation, and JOHN DOES 1-10, 

Defendants 

1 
1 CERTIFICATE OF 
1 EXHIBITS 
1 
1 CASE # CV-00-5967 
1 
1 

1 SUPREME COURT 
1 #35321 
1 
1 
1 
1 
1 

I, DANIEL J. ENGLISH, Clerk of District Court of the First Judicial District of the State 
of Idaho, in and for the County of Kootenai, do hereby certify that the attached list of 
exhibits is a true and accurate copy of the exhibits being forwarded to the Supreme Court 
of Appeals. 

I FURTHER CERTIFY that the following documents will be submitted as exhibits to the 
Record: 

NONE 

IN WITNESS WHEREOF, I have hereunt set my hand 
Court at Kootenai County, Idaho this t) day o 



IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 

THE GREASE SPOT, INC., an Idaho 
Corporation, 

VS. 

RICHARD and SHERRY HARNES, husband 
and wife, 

and 

BAKER COMMODITIES INC., a Delaware 
Corporation, and JOHN DOES 1-10, 

Defendants. 

1 
1 
1 CASE NO. CV 05-5010 
1 
1 
1 SWREME COURT DOCKET 
1 NO. 35321 
1 
1 
1 CLERK'S CERTIFICATE 
1 
1 
1 
1 
1 
1 
1 
1 

I, Daniel J. English, Clerk of District Court of the First Judicial District of the State 

of Idaho, in and for the County of Kootenai, do hereby certify that the above and foregoing 

Record in the above entitled cause was compiled and bound under my direction as, and is a 

true, full and correct Record of the pleadings and documents under Rule 28 of the Idaho 

Appellate Rules. 

I certify that the Attorneys for the Appellants and Respondents were notified that the 

Clerk's Record and Reporter's Transcript were complete and ready to be picked up, or if the 



attorney is out of town, the copies were mailed by U.S. mail, postage prepaid, on the - 

day of ,2008. 

I do further certify that the Clerk's Record and Reporter's Transcript will be duly 

lodged with the Clerk of the Supreme Court. 

In witness whereof, I have hereunto set my hand and affixed the seal of said Court at 

dayof Chl,QJJ Kootenai, Idaho this / ' ,  ,2008. 

DANIEL J. ENGLISH 
Clerk of District Court 



IN THE SUPREME COURT FOR THE STATE OF IDAHO 

THE GREASE SPOT, INC., an Idaho Corporation, ) 
CIVIL CASE NO. 

PlaintiffiRespondent, 1 CV 05-5010 
1 

VS. 1 SUPREME COURT DOCKET 
) NO. 35321 

RICHARD and SHERRY HARNES, husband 1 
and wife, 

Defendants/Appellants, 
1 

and 

BAKER COMMODITIES INC., a Delaware 1 
Corporation, and JOHN DOES 1-10, ) 

) 
Defendants. 1 

1 

CLERK'S CERTIFICATE OF SERVICE 

I, Daniel J. English of District Court of the First Judicial District of the State of 
Idaho, in and for the County of Kootenai, do hereby certify that I have personally served or 
mailed, by United States mail, one copy of the Clerk's Record and the Reporter's Transcript 
to each of the Attorneys of Record in this cause as follows: 

Attorney for Appellants Attorney for Respondents 

MICHAEL E. RAMSDEN 
ISB # 3574 
PO Box 1336 
Coeur d'Alene, ID 83816 

MICHAEL HAGUE 
ISB # 6591 
P.O. Box E 
Coeur d'Alene, ID 83816 



IN WITNESS WHEREOF, I have here hand and affixed the seal of said 

Court at Kootenai, Idaho 9 day of 
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