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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

DANIEL LEE EBY }
) CIVIL CASE NO.
Petitioner-Appellant, ) CVv 02-674
)
VS, )
) SUPREME COURT DOCKET
STATE OF IDAHO ) 34179
)
)
Respondent )

CLERK’S RECORD ON APPEAL

Appeal from the District Court of the First Judicial District of the State of Idaho, in and for the
' County of Kootenai.

HONORABLE JOHN PATRICK LUSTER

District Judge
Attorney for Appellant Attorney for Respondent
MOLLY J HUSKEY WILLIAM DOUGLAS
State Appellant Public Defender ~ Kootenat County Prosecutor
3647 Lake Harbor Lane PO Box 9000

Boise, Idaho 83703 Coeur d Alene, Idaho 83816-9000
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Date: 9/28/2007 First’  cial District Court - Kootenai County User: PARKER
Time: 10:498 AM ROA Report
Page 1 of4 Case: CV-2002-0000674 Current Judge: John P. Luster

Daniel L Eby, Plaintiff vs State Of idaho, Defendant

Daniel L Eby, Plaintiff vs State Of idaho, Defendant

Date Code User Judge
1/31/2002 ADMR GLASS Administrative assignment of Judge John P. Luster
NEWC GLASS New Case Filed John P. Luster
MOTN GLASS Mgtion to Proceed Informa Pauperis John P, Luster
AFFD GLASS Affidavit in Support of Motion John P, Luster
MOTN GLASS Motion for Appointment of Counsel John P. Luster
ORBR GLASS Crder for Waiver of Prepaid Fees John P. Luster
ORDR GLASS Order Appainting Public Defender John P. Luster
21712002 ANSW LEITZKE Respondent's Answer to Petition for John P. Luster
Post-Conviction Relief
2113720062 suBC VICTORIN Substitution Of Counsel John P, Luster
BI12/2002 NOPD MEYER Notice Of Proposed Dismissal Issued John P. Luster
8/30/2002 IOPR MEYER Inactivity Order Printed - File Sent to Judge John P. Luster
MISC LEITZKE Keep as Active Case--Note from Judge Luster on John P. Luster
Notice of Proposed Dismissal
10/8/2002 MOTN HILDRETH State’s Motion For Summary Judgment John P, Luster
10/23/2002 NOAP JANUSCH Notice Of Appearance-Rolf Kehne John P, Luster
10/25/2002 SUBC LEITZKE Substitution Of Counsel John P, Luster
10/28/2002 NOTE DUBE Letter from the court to defendant regarding John P, Luster
substitution of counsel
4130/2003 NOPD DUBE Notice Of Proposed Dismissal Issued John P. Luster
5/21/2003 HOPR DUBE Inactivity Order Prinfed - File Sent to Judge John P, Luster
£/16/2003 HOPR MEYER Inactivity Order Printed - Fife Sent to Judge John P, Luster
MISC BOCTH Petitioners response, IRCP 40(c) Notice and John P. Luster
request for Retention
AFFD 80O0TH Affidavit of Counse! Rolf Kehne supporting John P, Luster

petiitioners reponse fo IRCP 40(c} Notice and
Request for Retention

6/18/2003 REVR BOOTH Reviewed And Retained Johit P. Luster
12/15/2003 NOPD MEYER Notice Of Proposed Dismissal Issued John P. Luster
11212004 [OPR DUBE Inactivity Order Prinied - File Sent to Judge John P, Luster

AFFD BOCTH Affidavit of counsel Rolf Kehne supporting John P. Luster

petitioners response to IRCP 40{c) Nolice and
Regques! for Retention

MISC BOOTH Petitioner's Response {0 IRCP 40({c) Notice and  John P. Luster
request for retention
111472004 REVR BOOTH Reviewed And Retained John P. Luster
711212004 NOPD MEYER Notice Of Proposed Dismissal Issued John P, Luster
7/29/2004 MISC BOOTH Petitioners Request for Retention and Response John P. Luster
to IRCP 40(c) Notice
7/30/2004 IOPR DUBE Inactivity Order Printed - File Sent to Judge John P. Luster
8/10/2004 ORDR BOOTH Crder of retention John P. Luster



Date: 9/28/2007 First. '\_pial District Court - Kootenai County j User: PARKER

Time: 10:49 AM ROA Report
Page 2of 4 Case: CV-2002-0000674 Current Judge: John P. Luster

Daniel L Eby, Plaintiff vs State Of Idaho, Defendant

Daniel L Eby, Plaintiff vs State Of Idaho, Defendant

Date Code User Judge

8/10/2004 REVR BOOTH Reviewed And Retained John P, Luster
2/8/2005 NOPD DUBE Notice Of Proposed Dismissal fssued John P, Luster
21252005 AFFD BOOTH . Affidavit of Counsei Rolf Kehne Supporting Johin P. Luster

Petitioners Response to IRCF 40(c) Notice and
Request for Retention

MISC BOOTH Pefitioners response {RCP 40(c) Notice and John P. Luster
Request for Retention
2/28/2005 IOPR MEYER inactivity Order Printed - File Sent to Judge John P. Luster
6/14/2005 FJDE BOOTH Final Judgement, Order Or Decree Entered John P. Luster
INDS BOOTH Inactivity Dismissal John P. Luster
STAT BOOTH Case stalus changed: Closed John P. Luster
CvVDI BOOTH Civil Disposition entered for: State of Idaho Post  John P. Luster
Conviction Relief, Other Party; Eby, Daniei L,
Subject.
order date: 6/14/2005
9/6/2005 JTST MCCOY Jury Trial Started John P. Luster
LETR MCCOY Letter from Daniel Eby John P, Luster
AFIS MCCQOY Affidavit in Support of Motion for Rehearing John P. Luster
NOTC MCCOY Notice for a Rehearing on Order of John P. Luster
Dismissal/Retention State Post-Conviction
BRIE MCCOY Brief in Support of Review John P. Luster
9/16/2005 LETR ROBINSON Letter To Court/Judge John P, Luster
/2612005 HRSC BOOTH Hearing Scheduled (Motion 11/17/2005 03:30  John P. Luster
PM)
STAT BOOTH Case status changed: Closed pending clerk John P. Luster
action
BOOTH Notice of Hearing John P. Luster
10/3/2005 MOTN BARKER Motion For Appointment Of New Counsel John P. Luster
101412005 MOTN GLASS Moation for Telephonic Hearing John P. Luster
c o 11/8/26G05 ORDR BOOTH Order for telephone hearing John P. Luster
| 11/17/2005 INHD BOOTH Hearing resuit for Motion held on 11/17/2005 ~  John P. Luster
03:30 PM: Interim Hearing Held
BOOTH Order Appointing Public Defender Entered John P, Luster
31712006 SUBC MCCOY Substitution Of Counsel - John Adams WD for John P, Luster
Plaintiff - Linda Payne Substitutes
3/13/2006 NOAP LEITZKE Notice Of Appearance {Linda Payne, conflict PD John P. Luster
obo Daniel Eby)
6/12/2006 LETR BOOTH . Letter from Subject - noted by #1986 John P, Luster
713172006 LETR JANUSCH Letter from Plaintiff John P, Luster
8/22/2006 PETN MCCOY AMENDED Petition for Post Conviction Relief Johnt P. Luster
AFFD MCCOY Affidavit in Regards to the Amended Petition for  John P. Luster

Post Conviction Relief D ,] ,l



Date: 9/28/2007 First’ “icial District Court - Kootenai County S User: PARKER
Time: 10:48 AM ROA Report
Page 3of 4 Case: CV-2002-0000674 Current Judge: John P. Luster

Daniel |. Eby, Plaintiff vs State Of Idaho, Defendant

Daniel L Eby, Plaintiff vs State Of Idaho, Defendant

Date Code User Judge
8/22/2006 MISC MCCOY Certificate of Service John P, Luster
B/30/2006 AFFD BROOK Affidavit John P, Luster
9/1/2006 NOTC . VICTORIN Notice of Objection and Deniel John P, Luster
1/26/2007 HRSC BOOTH Hearing Scheduled {(Motion for Summary John P, Luster
Judgment 02/27/2007 03:30 PM)
1/31/2007 MOTN ZLATICH Motion for summary disposition; amended notice John P. Luster
of hearing
2/6/2007 MOTN BOOTH Maotion for telephone hearing John P. Luster
2/7 ’”200? CRAMER **-&ww*********F‘LE # 2 CREATED********&-********* JOhn P LUSter
2/12/2007 MISC BOOTH Eby's brief in support of Motion for summary John P, Luster
: Disposition re: Disproportionate Sentence
2/15/2007 MOTN BOQOTH Motion to permit plaintiff fo appear via phone John P. Luster
212312007 ORDR BOOTH Order Permitting plaintiff to appear via telephone John P. Luster
2/2712007 CONT WATKINS Mearing result for Motion for Summary Judgment John P. Luster
held on 02/27/2007 03:30 PM: Continued
HRSC WATKINS Hearing Scheduled (Motion for Summary John P. Luster
E Judgment 04/17/2007 03:30 PM)
| STAT WATKINS Case status changed: Reopened John P. Luster
WATKINS Notice of Hearing John P, Luster
2/28/2007 WATKINS Naotice of Hearing John P. Luster
i
3/22/2007 MOTN BOOTH Motion for telephone hearing (filed by Plaintiff) John P. Luster
3/29/2007 NOTC VICTORIN Notice of Change of Address John P. Luster
330/2007 ORDR BOOTH Order permitting plaintiff to appear via telephone  John P, Luster
4/9/2007 MNWD VICTORIN Motion For Leave To Withdraw As Attorney and  John P. Luster
Notice of Hearing
MOTN VICTORIN Motion to Set Aside Dismissal & Notice of John P. Luster
Hearing
411712007 HRHD WATKINS Hearing result for Motion for Summary Judgment John P. Luster
held on 04/17/2007 03:30 PM: Hearing Held on

Motion Setiing Aside Dismissal

4{18/2007 MOTN BOOTH Motion fo set aside dismissal (IRCP 40{c})& = John P. Luster
Notice of Hearing

4{24/2007 ORDR BOCTH Order - denies motion o set aside dismissai John P. Luster
‘ FJDE BOOTH Final Judgement, Order Or Decree Entered John P. Luster
STAT BOOTH Case status changed: Closed John P. Luster
5/14/2007 NOTC CRAMER Notice Of Appeal John P. Luster
MOTN CRAMER Motion For Appointment Of Siate Appellate John P. Luster

Public Defender
i APMD PARKER Appeal Filed Supreme Court John P, Luster
 B/21/2007 ORPD JANUSCH Order Appointing State Appeliate Public Defender John P. Luster
6/8/2007 LETR JANUSCH { etter from Daniel Eby John P. Luster

e
/
£.



Date: 9/28/2007 First  icial District Court - Kootenai County = User: PARKER

Time: 10149 AM ROA Report
Page 4 of 4 Case: CV-2002-0000674 Current Judge: John P, Luster
Daniel L Eby, Plaintiff vs State Of Idaho, Defendant

Daniel L. Eby, Plaintiff vs State Of Idaho, Defendant

Date Code User Judge
B/14/2007 NTWD PARKER Notice Of Withdrawal/L.inda Payne John P. Luster

015



Inmate name ¥inie l  Ebv

IDOC No. %[RL!O ‘ ’ Tanf 1Y

address 10 7-

Ld yive . #33 B3

oo, I0. SISy

Petitioner

[N THE DISTRICT COURT OF THE £+ JUDICIAL DISTRI%/T

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF _ADD 42/

! ) Case Nol ':\/1 ) 2:‘-’1@7%

Petitioner, )

) PETITION FOR POST

VS. ) CONVICTION RELIEF

. )
Siade of Teliho s )
)
Respondent. )
)

" The Petitioner alleges:

1.

Ld

Place of detention if in custody: Z'gé{ Zza Bewrec ‘hw\a l Tns ;';"[z.-’;#nm
{”)-E Om'ﬂjn@ .

Name and location of the Court which imposed judgement/sentence: £ ;7€ £

Fuclic il /3)?&,1’(71 K ctenil G //w

The case number and the offense or offenses for which sentence was imposed:

Goe MNumlec--CF8 q/}*DSgQQ\TéGM# /J, Wrdir in Yo Frsk Degree,

.’I’ j1(2 "." 5 s J" 'A.

o %) 5100119 esm, Cagt ), Mrﬂm& e

!

2 Case Number: __ 0.€ 471 -D33Y3

b. Offense Convicted: A1 i : ; /
% féme’eéﬁ Zobbery Ly

PETITION FOR POST CONVICTION RELIEF - 1
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4. The date upon which sentence was imposed and the terms of sentence:

a. Date of Sentence: ,fff;ml..mr\/ 20,: 199t

b. Terms of Sentence: __¢ § yenys 4o i le / 15 [ rs

5. Check whether a finding of guilty was made after a plea:

(A, Guilty

[ ] Not Guilty

6. Did you appeal from the judgment of conviction or the imposition of sentence?
Yeg
7. State concisely all the grounds on which you base your application for post

conviction relief: (Use additional sheets if necessary.)
Tne e Lose ﬂsgifﬂﬂ,m ce ok Counse

pOhCe loT4 f{’\D(z(’CIA%Oy’“ LJ:)I'}IA")/C}';J? E\uw Lle on pu’madjh/"n./} PfOM c:/t‘f(\‘ffz 5

22 425‘5"'- QLO Y éf)/hh'm:»r/v ’}’f‘%"\ ‘f/f}ﬁf:ﬁ

8. . Prior to this motion, have you filed with respect to this conviction? Ve g

a. Petitions in State or Federal Court for Habeas Corpus

b. Any other petitions, motions, or applications in any other court /€5

c. If you answered yes to a or b above, state the name and court in which the

motion was filed: T ~einy Supleme cowt. Dereed 4 ppeal;

Rehear e cone motron For reviow .
f

D!kb}""c 7"C.'=:>Mf7L Kootened Coun?L?’ Lule 35 cwl/«:S o Fou for V&?‘f{c\ /-
PETITION FOR POST CONVICTION RELIEF -2
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W N

10

11

121

13
14
15
16
17
18
19
20
21
22
23
24

25

Q.
a.

Q.

Well, just to yourself.

Okay.

Were you -~ you were purporting to Mr. Schmitz

that you wanted to prove —-

A.

Q.

Okay.

Were you not purporting to Mr. Schmitz that you

wanted to prove Danny Eby wrong?

A.

Q.

54.
A.

Qo

Yes.

Thank you. Sir, could you please turn to page

I’'m on page 54.

Would you look, sir, at the second line up from

the bottom of that page?

AL

Q.

Yes.

Did you ask Mr. Schmitz to draw you a picture of

this hammer?

A.
Q.
A.
Q.
A.
Q.

A.

Q.

A.

He -- yes, I did.
Did Mr. Schmitz comply with your wish?
He attempted to comply.

and what did you do with that?

I destroyed it with the rest of my notes.
How many pages'cf notes did you destroy?
From this interview? '
That’ll do for now.

I think I probably took two or three pages, I‘'m

204 X P. Middlemore Plf
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9. If your application is based upon the failure of counsel to adequately represent you,
state concisely and in detail what counsel failed to do in representing your interests:

I Faledd o call woitnesses . Foe Febudtan atpEmee Testimmy
o 2. 4o0ld e ot Fn /E'C.'ILFF:'Q ot Lia b4 /r,“«i -

2 ﬁfg/d{ me _not” o ..Syfpé""k/r o Fhe }pﬁf‘ Imnvﬂs?’fﬁw‘bf;

A"}"*O’f‘h&\,{ CPI.C}Q ﬂo}é !Dt.f.f;ﬁ(/\'.e_.... “}'”5//"1’?df17 JAOW/;E? 7%:%7(’

KQL,/ Evidence whs Jtclnfﬁase /fr/ des /m}/&ap /5;;; folice,
10.  Are you seeking leave to proceed in forma pauperis?
X Yes [ ]No
If your answer is “yes”, fill out a Motion to Proceed In Forma Paupéris and
supporting affidavit.

11.  Are you requesting the appointment of counsel to represent you in this case?

X Yes I INe
l .
If your answer is “yes”, fill out a Motion to Proceed In Forma Pauperis and

supporting affidavit.

12.  State specifically the relief you seek:

fle v/ frial and gr  £csen %c‘ncrhci

PETITION FOR POST CONVICTION RELIEF -3
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13.  This Petition may be accompanied by affidavits in support of the petition. (Use

additional sheets if necessary.)

DATED this ) 4  dayof Jan umr/v ' ,2004.
%é) /gua_ ZZ’V
Petitioner _ 4
STATE OF IDAHO )
}ss

County of Kapofere )

Daniel EbY , being swomn, deposes and says that the party is the

Petitioner in ihe above-entitled appeal and that all statements in this PETITION FOR POST

CONVICTION RELIEF are true and correct to the best of his or her knowledge and belief.

S 7
Petitioner
SUBSCRIBED AND SWORN to before me this M day of Y an ‘ ,
20 62, .
(SEAL)

PETITION FOR POST CONVICTION RELIEF - 4

" Revised: 05/01/00
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY Thatonthe 24 dayof Janyery .20 072, 1 mailed
f

a true and correct copy of the PETITION FOR POST CONVICTION RELIEF via the U.S. mail

system to:

/“/f)n( ﬂ}gm (; ‘ A,%L County Prosecuting Attorney
7 ide b W (eyltrd /

Rolie . Idatho, 3220-00/0

Petitioner

PETITION FOR POST CONVICTION RELIEF - 5

T Revised: 05/01/G0
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Inmate name el LAy

IDOC No. S454 0 -

Address 7T g2 mg}d( e M #232
O, Tdaho. IS4

Petitioner

IN THE DISTRICT COURT OF THE s 7L : JUDICIAL'DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF _ApcYerion

Dore/  ELY . )
’ ) Case No. QU()Q"’ij%
Petitioner, )
) MOTION TO PROCEED
Vs. A ) IN FORMA PAUPERIS’
_ ) AND SUPPORTING
Shote ol i ) AFFIDAVIT
)
Respondent. }
)
- COMES NOW, the Petitioner, _yme/ £, /)f?/ , in the above-entitled
matter and moves this Honorable Court for an order of the Court to proceed in forma paupetis on

the grounds he/she is incarcerated and indigent pursuant to Idaho Code 331 -3220A. Said Motion

ig supported by the following Affidavit of Inability to Pay.

DATED this 2Y day of )an umf;/ ,20 00 .

T nnie) Lro ey

"Pe /

Petitioner

MOTION TO PROCEED IN FORMA PAUPERIS
* AND SUPPORTING AFFIDAVIT - 1

020



AFFIDAVIT OF INABILITY TO PAY

STATE OF IDAHO )
) ss

County of _{{ootenar )

Yaniel Eb ’ b , declare under penalty of perjury, that I am the
Petitioner in the above eﬁtitled proceeding; that, in support Iof my request to proceed without
being required to prepay fees, cost or give security therefor, I state that because of my poverty, |
am unable to pay the costs of said proceeding or give security therefor; tﬂat I believe [ am

entitled to relief.

The nature of my action is: __/ 74'//"01-@ o XB/,)W[ (et A &/@-ﬁ

In further support of this application, I answer the following questions:
1. Iam presently employed. No

a. If the answer is “Yes” my wages per monthare:  $_7, SO

b. If the answer is “No” list last date of employment and salary:
$
2. I have received money from the following sources within the last 12 months:
business, profession or other self employment $
rent payments, interest or dividends S
pensions, annuities or life insurance payments $
gifts or inheritances $m &§35.00

MOTION TO PROCEED IN FORMA PAUPERIS
- AND SUPPORTING AFFIDAVIT -2

021



other sources $

3. The real and personal property I ownis: _ 4,007

4, T have a savings account: Yes @" $
(No

5. I have a checking account: Yes b
6. Balance in inmate trust account: $ 34, A
7. Spouse’s income: $

8. Affiant’s dependents : M

9, Affiant’s debts: !4%?}}’ /

10.  Affiant’s monthly expenses: /’[/0/’7 /

Further, your Affiant states that I am unable to pay the court costs.

DATED this 2. day of Zjceu cumey 2002
Affiant ~

MOTION TO PROCEED IN FORMA PAUPERIS
- AND SUPPORTING AFFIDAVIT - 3
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STATE OF IDAHO
) ss
, Petitioner/Affiant verifies that the statements made

County of kgt )
Mpte ] By

in this Affidavit are true and correct, as he/she verily believes.
,2002 .

DATED this .Y day of ;Téab't Ue iy
M
e Eler

Petitioner/ Affiant
SUBSCRIBED AND SWORN to before me this Ji\day of _\ pn , 200 .
."‘,’..‘{ ﬂ" d * u-
P T
xf origg 4 AP GO Srpm//
i -— } . Notary Public for 1daho

. 4 Residing at: _ o1, QS Yo )

Comunission Expires: Ue sl

L e ¥y, 0w
o Lo s,
P o
S L
OF SERVICE
200, 1

CERTIFICAT

4
b J\gu“c

-] HEREBY CERTIFY That on the "2 2 day of Jznuar y
mailed a true and correct copy of the MOTION TO PROCEED IN FORMA PAUPERIS AND

SUPPORTING AFFIDAVIT via the U.S. mail system to:

Hon. Alen .o lance County Prosecuting Attorney

Tc)ch A?‘farne% Gencese
_ﬁgigeIquhoj' £2720-0010
Petitioner ;

MOTION TO PROCEED IN FORMA PAUPERIS
- AND SUPPORTING AFFIDAVIT - 4
0235




= IDOC TRUST ===ss=m==zs== mxm=m==s=s 01/17/2002 =
Doc No: 56540¢  Name: EBY, DANIEL LEE IcIo/e2 PRES FACIL.
Agoount: CHK  Status: ACTIVE TIER-C CELL-1
Transaction Dates: O01/17/2001-01/17/2002
Beginning Total Total Current
Balance Charges Payments Balance
15.14 1014.56 1034.04 34,62
mxmorasrerrosonsrsssss=s=sxsss=e LRANSACTIONS sercesrcermesr onmor o n e E R o m eSS ST S @R
Date Batch Description Ref Doc Amount Balance
01/18/2001 I00138439-222 099-COMM SPL 9.85D8 5.29
01/23/2001 HQO138926-018 011-RCPT MO/CC £0.00 55.29
01/25/2001 IOD139129-168 099-COMM SPL 4.98DB 50.31
01/25/2001 BQOL329144-005 0LL-RCPT MO/CC 20,00 70.31
01/29/2001 I0O0L129454-025 (72-METER MAIL 062263 2.5708 67.34
01/20/2001 I00139540-007 071~MED CO-PAY 133654 %.00DB 62.34
01/31/2001 I00139647-191 099~COMM SPL 28.47DB 33.87
82/01/2001 I00139815-~058 099~COMM SPL 15.02DB 18 .85
02/05/2061 IQ0L40157-005 211-FO0DL SVC 5.00 23 .85
02/07/2001 I0O0140464~-214 099-COMM SPL 10.84DB 13.01
52/14/2001 I00141088~230 0D99-COMM SPL 5.32DB 7.69
02/14/2001 HQO141108-0L1 0L1-RCPT MO/CC 20.00 27.69
02/15/2001 IOD141209-041 099-COMM SPL 5.40DB 22.29
02/21/2001 IO0R41614-207 099-COMM SPL 7.60DB 14 .69
02/23/2001 HGD143i885-00% 011-RCPT MO/CC 10.00 24.689
02/23/2001 HQOL41885-016 Q011-RCPT MO/CC 20.00 44 .69
p2/28/2001 I00142277-188 099-COMM SPL 16 .72DB 27.97
0z2/28/2001 HQD142295-016 CGl1l-RCPT MO/CC 10.00 37.97
02/01/2001 I00142460-006 211-FQOD 8VC KITCHEN 5.00 42.97
02/02/2001 100142595-004 072-METER MAIL 052456 G.68DB 4z.2%
03/07/2001 IO0143032-002 072-METER MAIL 862479 0.34DB 41.95
03/07/2001 TO0143054-252 099-COMM SPL 26.70DB 15.25
03/14/2001 HQO1436%1-015 011-RCPT MO/CC 20.00 35.25
03/21/2001 I00144311-206 089-COMM SPL 19.29DB 15.86¢
03/22/2001 I00144398-031 099-COMM SPL . 5.88DB 9.98
03/22/2001 T00144439%-006 072-METER MAIL 065432 1.02DB &.96
03/23/2001 HQO144518-012 CGL1-RCPT MO/CC 20.00 28.96
03/26/2001 I00144649-011 072-METER MAIL 065445 1.02DB 27.94
03/28/2001 I00144862-185 099-COMM SPL 26G.05DB 7.89
03/30/2001 HQD145116-002 011-RCPT MO/CC 20.00 27.89
04/02/2001 IQ0145292-008 211-FOODL 8VC KITCHEN 5.00 32.89
04/04/2001 IOU145589-194 0%9-COMM SPL 14 .74DB 18.15
04/09/2001 HROL46122-013 011-RCPT MO/CC 20.00 38,15
04/11/2001 I0O0146263-233 099-COMM SPL 26.17DB 11.98
04/11/2001 IO01456304-061 071-MED CO-PAY 146885 7.000B 4.98
04/12/2001 HQO146422-010 01L-RCPT MO/CC 50.00 54.98
04/18/2001 IOU146891-170 089~COMM SPL 10.870B 44,11
04 /1972003 IOD147001-025 099-COMM SPL 9.48D0B 34.63
04/25/2001 TO0147451-176 099-COMM SPL 14 .20D8 20.43

L




= IDOC TRUST ===m=s====== OFFENDER BANK BALANCES =s====s===== (01/17/2002 =
Doz No: 56540 Name: EBY, DANIEL LEE iCIO/B2 PRES FACIL
Agzount: CHK Status: ACTIVE TIER-C CELL-1
Transaction Dates: 0L/317/2001-01/317/2002
Beginning Total Total Current
Balance Charges Payments Balance
15.14 1014.56 1034.04 34 .02
soznsmccssorssssssssssssssssss=s TRANSACTIONS =sss=-m==swossscsssossssssmsss==
Cate Batch Description Ref Doc Amount Balance
04/26/2001 I00147494-176 09%-COMM SPL 14.20DB 6.23
04/26/2001 I00147498-175 099-COMM SPL -14.20DB 20.43
05/01/2001 HQOL47895-006 011-RCPT MO/CC 25.00 45 .43
05/02/2001 100147984-167 099-COMM SPL 16.24DB 29.19
05/02/2001 I0O0148021~006 211-FOOD 8VC KITCHEN 5.00 34 .19
05/02/2001 I00148025-020 211-JANITORIAL FRNT YARD 10.00 44 .19
05/09/2001 I00148808-249 099-COMM SPL 14.38D8 29.81
05/10/2001 HQ014B8%09-014 011-RCPT MO/CC 20.00 49.83
05/16/2001 HQO149384-005 QL1-RCPT MQ/CC 1¢.006 59.81
05/16/2001 I00149392-1%3 099-COMM SPL 21.120B 28.69
05/23/2001 IOD149976~186 099-COMM SPL 8.65DB 30.04
05/30/2001 HQO150520-009 G1l1-RCPT MO/CC 25.00 55.04
05/31/2001 IC0150610-146 099-COMM SPL 12.49DB 42.5%
0s/01/2001 I00350827-013 211-FOCD SVC KITCHEN 5.00 47 .55
06/01/2001 I0OC1L50842-018 211-JANITORIAL YARD 20.00 67.55
06/06/2001 I00151257-203 099-COMM SPL 18.26DR 49.29
B6/13/2001 IO0L52033-172 099-COMM SPL 37.20DB 12.09
06/14/2001 IO0L52166-007 072-METER MAIL 067288 G.55DB 11 .54
06/14/2001 I0G1l52173-033 072-METER MAIL 067282 0.324DB 11.20
06/18/2001 I0C0152372-011 072-METER MAIL 067305 0.68DR 10.52
06/20/2001 I00152679-178 099-COMM SPL T.7208 2.80
06/26/2001 HQO1S53150-013 01L1-RCPT MO/CC 20.00 22.80
06/26/2001 HQO153150-0L14 GLL-RCRPT MO/CC 20.00 42 .80
05/27/2001 I00153217-146 0%9-COMM SPL 28.12DR 14 .68
07/02/2001 I00153702-021 211-JANITORIAL FRNT YARD 20.60 34 .68
07/02/2001 IOC153703-014 211-FOOD SVC KITCHEN 5.00 39.68
07/05/2001 I00153951-174 0%9-COMM SPL 14 .05DB 25.863
07/19/2001 HQO155373-008 061-CK INMATE 66889 3.50DR 22.132
07/26/2001 HQOUL55930-006 011-RCPT MO/CC 20,00 42.12
07/27/2001 HQRO156047-0607 011-RCPT MO/CC 25.060 67.132
07/30/200L% I00156261-017 211-JANITORIAL JANITOR 20.00 87.12
08/01/2001 IO01565G0-165 095-COMM SPL ‘ 30.33DB 56.80
08/01/2001 IODL56536~010 072-METER MAIL GEBDE3 0.57DR 56.23
08/08/2001 I00157253-199 099-COMM SPL 3.89DRB 45 .34
08/13/2001 HQOLS7721~006 011-RCPT MO/CC 10.400 56 .34
08/20/2001 TO0158298-022 072-METER MAIL 068661 1.4808 54 .85
08/21/2001 IC0158364-010 072-METER MAIL 068075 3.740B 51.11%
08/24/2001 HODLIS8772-011 011-RCPT MG/CC 25.00 76 .11
09/04/2001 I00Q159465-017 211-JANITORIAL YARD 20.00 96.11
-~
025



= IDOC TRUST =========== OFFENDER BANK BALANCES =====s==== 01/17/2002 =

026

Doc No: 56540 Name: ERY, DANIEL LEE ICIC/B2 PRES FACIL
Account: CHK Status: ACTIVE TIER-C CELL-1
Transaction Dates: 01/17/2001-01/17/2002
Reginning Total Total Current
Balance Charges Payments Balance
15.14 1014 .56 1034.04 34.62
sm=—mmssssssz=ssssssssssssss==== TRANSACTIONS ==s=z==c==szs=ss=ccsssz===cssses==s
Date Batch Description Ref Doc Amount Balance
09/06/2001 I0O0L59878-259 099-COMM SPL 16.15DB 79.96
09/11/2001 HQO160198-010 CL1-RCPT MO/CC 20.00 99.9¢6
09/20/20601 HQO161099-006 011-RCPT MO/CC 20.00 119.96
09/24/2001 HQDLE1432-001 066-CK HOBBY 70083 49.67DB 70.29
09/24/2001 I00161433-001 G67-CK TX HQL61432 70082 1.48DB 68.80
09/26/2001 ICD161638-091 099-COMM SPL 12.26DB 56 .54
10/01/2001 HQ0162088-005 011-RCPT MO/CC 20.00 76 .54
10/03/2001 NIOL8§2322-016 211-JANITORIAL FRONT YARD 20.00 96 .54
10/04/2001 IOC162612-138 099-COMM SPL 11.08DB 85.446
10/11/2001 IODLEZLEB-228 099-COMM SPL 18.26DB 67.10
10/15/2001 TO01€3335-017 072-METER MAIL 070752 04DB 64 .06
10/15/2001 HQOLE3342-607 011~RCET MO/CC 10.00 74.06
10/18/2001 IO0163757~178 099-COMM SPL 21.48D8 52.58
16/18/2001 HQOX63793-0066 011-RCPT MO/CC 20.00 72.58
10/22/2001 HQD164055-011 0Li-RCPT MO/CC 20.00 92 .58
11/01/2003 I001653168-174 099-COMM SPL 38.09DB 54 .49
11/02/2601 IO0165459~016 211-JANITORIAL JANITORIAL 10.00 64 .49
11/06/2001 HQOLE5898-028 011-RCPT MO/CC 50.00 114 .49
11/08/2001 I00166352-233 099-COMM SPL 33.41DB 81 .08
11/13/2001 IOD166753-028 071-MED CO-PAY 155547 30DB 76.08
11/14/2001 IO0166861-020 072~METER MAIL 070684 04DB 73.04
11/15/2001 IC0L67044-294 09%-COMM SPL 11.01DB §2.03
11/15/2001 I0OD167044-295 099%-COMM SPL 13.77DB 48 .26
11/19/2001 HQO167538-007 01Ll-RCPT MO/CC 30.00 78.2¢6
11/20/2001 IO0167641-223 099-COMM 8PL 22.18DR 56.08
11/26/2001 HQOLE8006-001 011-RCPT MO/CC 20.00 76.08
11/26/2001 HQU168006-009% 011-RCPT MO/CC 10.00 86.08
11/27/2001 HQOL1€8211-002 066-CK HOBRY 70734 35.35DB 50.73
0 11/27/2001 IO0168212-002 067-CK TX HQL68211 70734 .06DB 49,67
11/29/2001 IO0168459-204 099%-COMM SPL 28 .47DB 21.20
12/04/2001 I00169022-016 211-JANITORIAL YARD 15.00 36.20
12/06/2001 I00169226-029 072-METER MAIL 069196 .03DB 38,17
12/11/2001 HQUL69731-019 011-RCPT MO/CC 10.08 45,17
12/312/2001 I00169857-259% 099-COMM SPL 29.37DB 15.80
12/13/2001 HQOL69970-006 011-RCPT MO/CC 10.00 25.80
12/12/2001 HQOL69970-020 011-RCPT MO/CC 100.00 125,80
12/17/2001 HQD170209-020 011-RCPT MO/CC 25.60 150.80
12/18/2001 IO0170335-220 099-COMM SPL 11.23DB 139.57
12/16/2001 HQOLI70561-003 061-CK INMATE 63085 9¢.00DB 49,57



= IDOC TRUST ==ssz====== OFFENDER BANK BALANCES =ss==s=s===== §1/17/2002 =
Doc No: 56540 Name: EBY, DANIEL LEE ICIO/BZ2 PRES FACIL
Account: CHK Status: ACTIVE TIER-C CELL-1
Transaction Dates: 01/17/200.-01/17/2002
Beginning Total Total Current
Balance Charges Payments Ralance
15.14 1014.56 1024.04 34.62

Emmemo e s erenmseasseps==s JTRANSACTIONS mcmccssocomooomoossroonRos RS =m
Date Batch Description Ref Doc Amount Balance
12/26/2001 I0Q0170947-2086 09%9-COMM SPL 2.03DB 47 .54
12/26/2001 IOQL70947~207 089-COMM SPL 33.84DB 13.70
01/03/2002 TOOL71762-092 1G0-CR INM CMM 12.77 26.47
01/03/2002 I00171702-093 100-CR INM CMM 13.77 40.24
01/03/2002 IO01L71731-015 211 ~JANITORIAL YARD T7.50 47 .74
§1/15/72002 IOD1727%0-249 085-COMM SPL 23.12D8 24 .62
01/15/2002 011-RCPT MO/CC 10.00 34 .62

HQO172815-021
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Inmate name Dyef Fhiy
IDOC No. S48 ’ R NTEEY
Address 700 gy /rrcnided Drie 13803 A
Onobino . Cdan . RILU/

Petitioner - !
. ik ¥

JUDICIAL DISTRICT j/

IN THE DISTRICT COURT OF THE __Zr$+

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF _ Art 3¢/

oy el Thy s ) ‘
" _ ) Case No. w“bj
Petitioner, )
) MOTION FOR APPOINTMENT
va. ) OF COUNSEL
)
Qale ol Tdohp ,)
)
Respondent. )
)
COMES NOW, _ [N\anjk [ f:"bi}/ , in the above entitled matter

and moves this Honorable Court to Petitioner’s Motion for Appointment of Counsel for the

reasons more fully set forth herein and in the Affidavit in Support of Motion for Appointmént of

Counsel.

1. Petitioner is currently incarcerated within the Idaho Department of Corrections

under the direct care, custody and control of PA/ / /T——éj /p r ,

rethon o+ Oro fmo

Warden of the

2. The issues to be presented in this case may become to complex for the Petitioner

to properly pursue.

3. Petitioner lacks the knowledge and skill needed to represent him/herself.

4. Other: _i2 b W can not pesencch  lnw, Heve i ap law

} { b\f’r’i [uf s

MOTION FOR APPOINTMENT OF COUNSEL - 1 O 2 8

Revised: 05/01/00



WHEREFORE, Petitioner respectfully prays that this Honorable Court issue it’s Order
granting Petitioner’s Motion for Appointment of Counsel to represent his/her interest, or in the

alternative grant any such relief to which it may appear the Petitioner is entitled to.

DATED this 2.4 day of ")‘amumr/\/ . L2002 .

-/Drm,m}_/zp ;/éu’,w

Petitioner

CERTIFICATE OF SERVICE

I HEREBY CERTIFY Thatonthe ‘2¥ dayof JS4uasy L2002 1

mailed a true and correct copy of the MOTION FOR APPOINTMENT OF COUNSEL via the

U.S. mail system to:

Hon Alan L. lance County Prosecuting Attorney

THadio Aﬁorm,}a Geneve |

Boise. chﬂilm XR7220-0010-

—’DCMJ@&:,

Petitioner

MOTION FOR APPOINTMENT OF COUNSEL -2 O ~ G
Revised: 05/01/00 £



Inmate name ipel £ bu’
IDOC No. 5h€2/ (,
Address [ i D

¥ OAW') ijj/i it Q?(C//f

Plaintiff

IN THE DISTRICT COURT OF THE /—f/')‘"S“ /l JUDICIAL DISTRICT b

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF kﬁﬂ"p"eﬂ(/{j'

Dunie/ _£Ay s ) .
' § ) CaseNo.g UOCJ ‘“{(97 %
Plaintiff, )
) ORDER FOR WAIVER
Vs. ) OF PREPAID FEES
L )
e )
)
Defendant. )
)

PURSUANT to Idaho Code § 31-3220, and being advised of the premises;
THIS COURT does hereby ORDER the Waiver of Prepaid Fees in the above

captioned case.

DATED this .Y day of Tcmuqr/\l; ,2002 .
Jud e
030
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FIRSTJ  TAL DISTRICT COURT, STATEQ'  AHO
I NDFOR THE COUNTY OF KOOTED. _{
324 W. GARDEN AVENUE
COEUR D'ALENE, IDAHO 83816-9600

DANIEL EBY, ) 20N
) Case No: CV-2002- {57}

VS. ) ORDER APPOINTING PUBLIC DEFENDER
)

STATE OF IDAHO, )

The Court being fully advised as to the application of DANIEL EBY, and it appearing to be a proper case,

NOW, THEREFORE, IT IS ORDERED that

Kootenai County Public Defender

P.O. Box 9000/ 500 Government Way, Suite 200
Coeur d’Alene, ID 83814

(208) 769-4475

a duly licensed attorney in the State of Idaho, is hereby appointed fo represent said applicant in ali proceedings in the
above entitled POST CONVICTION case,

Said applicant is further advised that he/she may be required to reimburse the Court for all or part of the cost of court
appointed counsel.

Date: [ - 3.? 'OJ‘\

Copies to:

Public Defender

Prosecutor

/

Order Appointing Public Defender — Civil
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Inmate name [yynfe.l Ehi
IDOC NQ-}"{".I{} :RJ—*”-’()R{D? bil Byiw 3 3%
Address (e jn [ Drive 14 £IR

(?mlj T TAalin, $ESHY

Petitioner

IN THE DISTRICT COURTOF THE 5/ ¢+ JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF }(r-@lopg )

Donte L Ely . |
! ) Case No. { '!f() 2\,(0“']&,[
Petitioner, )
) AFFIDAVIT IN SUPPORT
Vs. ) OF MOTION FOR
: ) APPOINTMENT OF
Spte o4 T rf}ﬂf )/? &) s ) COUNSEL
)
Respondent. );
)
STATE OF IDAHO )
: , ) . ) ss
County of _Kpotenat )
l .
Dymyed ))\/ , after first being duly sworn upon his/her oath, deposes
and says as follows:
1. 1 am the Affiant in the above-entitled case;
2. Tam currently residing at the _Tclahe Cowechonad Dnth hition
C)"L (‘)YDA},;Q , under the care, custody and control of
Pl e , Warden;
3. [ am indigent and do not have any funds to hire private counsel;
4, 1 am without bank accounts, stocks, bonds, real estate or any other form of real
property;
AFFIDAVIT IN SUPPORT OF MOTION FOR APPOINTMENT OF COUNSEL - 1
" Revised: 05/01/00

057



5. I am unable to provide any other form of security;

6. [ am untrained in the law;

7. If I am forced to proceed without counsel being appointed 1 will be unfairly
handicépped in competing with trained and competent counsel of the State;

Further your affiant sayeth naught.

DATED This 2.7 day of “J&# war ¥ | ,200 2,

pwue/ g[ﬁ/

Petitioner
SUBSCRIBED AND SWORN To before me this 2y day of __5 fn L2007,
S kD
. "
o e¥ Ty
. foa,“}, o ':; A b.ﬂ/\)w«u %:pvu/‘
N @

otary Public for Idaho

S
(SEAL) i
& ommission expires: _ \\ L osfen

:,':1 peTTY TN
e ,
: “g, \‘

‘Lé 4% é{
‘ Qﬁ ;
=, “YAHC
Ty
O Z

AFFIDAVIT IN SUPPORT OF MOTION FOR APPOINTMENT OF COUNSEL - 2

© Revised: 05/01/00

035 | ‘



CERTIFICATE OF SERVICE

I HEREBY CERTIFY Thatonthe Z.Y _ day of ey s ,20 021
7
mailed a true and correct copy of the AFFIDAVIT IN SUPPORT OF MOTION FOR

APPOINTMENT OF COUNSEL via the U.S. mail system to:

Hon . Adlany  C. Janc e County Prosecuting Attorney

Tedebo A‘H‘Of‘ne}!‘ Gepneral

Boise Tohhy, 83720-0010

) e Py

Petitioner 7/

AFFIDAVIT IN SUPPORT OF MOTION FOR APPOINTMENT OF COUNSEL - 3

© Revised: D3/01/00
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WILLIAM J. DOUGLAS
Prosecuting Attorney R
501 Govt Way/Box 9000 e
Coeur d'Alene, ID 83816-1971
Telephone: (208) 769-4465
ASSIGNED ATTORNEY:
RICK BAUGHMAN

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

DANIEL LEE EBY, )
) CASE NO. CV02-674
Petitioner, )
) RESPONDENT'S ANSWER
vs. ) TO PETITION FOR
) POST-CONVICTION RELIEF
, )
STATE OF IDAHO )
)
Respondent. )

)

RESPONDENT, STATE OF IDAHO, through the office of the Kootenai County Prosecuting:
Attorney, Rick Baughman, Deputy Prosecuting Attorney, responds to the allegations contained in the

above reférenced Amended Petition for Post-Conviction Relief filed by the Petitioner and states as
follows:
I
Respondent denies all allegations not specifically admitted herein.
1
Respondent admits the allegations contained in paragraph(s) 1-6, & 8 of the Petition for Post-
Conviction Relief with the correction clarification that sentencing was bheld on 1-8-99 and the
Attempted Robbery conviction was overturned on appeal.

RESPONDENT 'S ANSWER TC PETITION
FOR POST CONVICTION RELIEF: Page 1

0355



al

The Respondent denies the allegations contained in paragraphs 7 and 9 of the Petition for Post

Conviction Rehef.
v
AFFIRMATIVE DEFENSE

The Petition for Post-Conviction Relief fails to state a claim upon which relief can be granted.
DATED this / day of ‘C/ , 2002

WILLIAM J. DOUGLAS

Prosecuting Attorney for

Kootenai County, Idaho

o

<

RICK BAUGHMAN
Deputy Prosecuting Attorney

CERTIFICATE OF MAILING '
1 hereby certify that onthe _ -/ day of - Q/{ﬂg .., 2002, a true and correct copy of
the foregoing was caused to be mailed or sent nteroffice fmatl to: B
Public Defenders e

e
L

RESPONDENT'S ANSWER TO PETITION
FOR POST CONVICTION RELIEF: Page 2

036



ORIGINA_

John M. Adams, Public Defender
Office of the Kootenai County Public Defender ™" £y~ -,
500 Government Way Suite 600 R
Coeur d'Alene, Idaho 83814

Phone: (208) 664-1347; Fax: (208) 769- 447(“, A \ ;;{\J?ﬁ;
Bar Number: 3054 Basth Wﬁ‘ \ S;LN;W_

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF K@%‘IAI

DANIEL EBY, )
) CASE NUMBER CV-(2-0000674
Petitioner, )
} SUBSTITUTION OF COUNSEL
STATE OF IDAHO )
)
Respondent. )

NOTICE IS HEREBY GIVEN that the attorney for Daniel L. Eby, the above named
Petitioner, is hereby changed. The withdrawing attoméy is John M Adams and the new attorney and
substitution of record JEFFREY S. SMITH, Conflict Public Defender, whose address 1s P.O. Box
2131, Sandpoint, Idaho 83864.

You are hereby notified that any process to be served on the above named Petitioner shall be
. L )

served upon JEFFREY S. TH, Attorney at Law.
DATED this day of February, 2002.

BY:

JGHN MADAMS®
WKHDRAWING ATTORNEY

patED mis 0¥ day of February, 2002.

SUBSTITUTION OF COUNSEL Page 1
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CERTIFICATE OF DELIVERY

I hereby certify that a true and correct copy of the foregoing was personally served by placing a
copy of the same in the interoffice mailbox on the | "2 day of February, 2002, addressed to:

Kootenai County Prosecutor

‘&s%%w

SUBSTITUTION OF COUNSEL Page 2

034
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FIRST JUDICIAL DISTRICT COURT, STATE OF IDAKS ™~
IN AND FOR THE COUNTY OF KOOTENAI ,
324 W. GARDEN AVENUE 007 AUG 12 AM 22

' ,IDAHO 83816-9000 .
COEUR D'ALENE, IDAHO 83816-900 CLERK DISTRICT COURT

U

JEFFREY 8. SMITH
P.O0.BOX 2131
SANDPOINT ID 83864

NOTICE OF PROPOSED DISMISSAL

Pursuant to Rule 40(c) of the Idaho Rules of Civil Procedure, notice is hereby given that in the absence
of a showing, by written affidavit filed with this Court on or before Thursday, August 29, 2002 at 10:30
AM, setting forth specific facts justifying retention and setting forth a specific time table for actions
necessary to make the case ready for trial setting and processing the specific matters left at issue therein,
all pending matters in the following case will be dismissed for inactivity on or after August 29th, 2002,

CASE NO, CASE TITLE
CV-20602-0000674 Daniel 1. Eby, Plaintiff
vs

State Of Idaho, Defendant

Copies mailed, postage pre-paid to:
( }Q Counsel, as listed ab_ove.
Dated: Monday, August 12, 2002

Daniel J. English
Clerk Of The District Court

By: m P2t e

Deputy Clerk e

Overdue Civil Inactivity Notice Of Proposed Dismissal - -“O yov
oY




SIATE OF IDAHO Lag
AOUATY CF FOOTEAA oo

FLED:

FIRST JUDICIAL DISTRICT COURT, STATE OF IDARO
IN AND FOR THE COUNTY OF KOOTENAI . 9n
324 W. GARDEN AVENUE 002 AUG 12 AM il: 2¢
COEUR D'ALENE, IDAHO  83816-9000 CLERK DISTRICT COURT

[*4

Uty

PROSECUTOR KOOTENAI COUNTY
INTEROFFICE DELIVERY :
COEUR D'ALENE ID 83814

NOTICE OF PROPOSED DISMISSAL

Pursuant to Rule 40(c) of the Idaho Rules of Civil Procedure, notice is hereby given that in the absence
of a showing, by written affidavit filed with this Court on or before Thursday, August 29, 2002 at 10:30
AM, setting forth specific facts justifying retention and setting forth a specific time table for actions
necessary to make the case ready for trial setting and processing the specific matters left at issue therein,
all pending matters in the following case will be dismissed for inactivity on or after Angust 29th, 2602.

CASE NO, CASE TITLE
CV-2002-0000674 Daniel L Eby, Plaintiff
Vs

State Of Idaho, Defendant

Copies mailed, postage pre-paid to:
{ )L) _Counse], as Hsted above.

Dated: Monday, August 12, 2002
Daniel J. English

Clerk Of The District Court
By: }&ﬂ@ M
Deputy Clerk

Overdue Civil Inactivity Notice Of Proposed Dismissal




WILLIAM J. DOUGLAS
Prosecuting Attorney

501 Govt. Way/Box 9000
Coeur d'Alene, ID 83816-1971
Telephone: (208) 446-1800
ASSIGNED ATTORNEY:
RICK BAUGHMAN

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

DANIEL EBY, )
o ) Case No. CV02-674

Petitioner, )

) STATE’S MOTION FOR

vs. ) SUMMARY JUDGMENT
)
STATE OF IPAHO, )
Respondent. )
)

RESPONDENT, STATE OF IDAHO, through the office of the Kootenai County Prosecuting
Attorney, hereby requests this honorable Court to enter Summary Dismissal of the Petition for Post-
Convic;tion Relief pursuant to the fact that such Petitioner has not alleged or shown any prejudice and
mere allegations are insufficient for proper Post Conviction filing. Therefore the Respondent requests
this matter o be summarily dismissed without a hearing

DATED this 2 dayof __6<7 2002,

RICK BAUGHMAN
Deputy Prosecuting Attorney

Prosecutor's Certificate of Transmittal
I hereby certify that on the day of €A ~, 2002, a true and correct copy of the

foregoing was caused to be mailed to:
JEFFERY SMITH, PO BOX 2131, SANDPOFNQ ID 83864

S

STATE=S MOTION FOR SUMMARY
JUDGMENT AND CORRESPONDING
MEMORANDUM: Page 1



}rm J»ﬁl\u TENAL j’ F93
At
Rolf Kehne '
PO Box 520 amocT 23 Awi 3

Eagle, Idaho 83616-0520
(208) 939-2023
Attorney for Petitioner

CLERK WIS RICT O

ISB #2180

IN THE FIRST JUDICIAL DISTRICT OF THE STATE OF
IDAHO IN AND FOR KOOTENAI COUNTY

DANIEL L. EBY )
. ) CASE NO. CV02 0674
Petitioner, )
' ' ) NOTICE OF APPEARANCE

vs. )
)
THE STATE OF IDAHO, )
)

Respondent. ).
)

NOTICE TO THE COURT, The Clerk, The Respondent.

L .

Please take notice that ROLF KEHNE hereby enters his appearance as

attorney of record for the Petitioner, Daniel L. Eby, in the above-entitled action.

The Clerk will please enter that appearance. Please send notices and pleadings to

the above address.

Dated this )/ day of October, 2002.

e

-

R&T‘Kehne )
- Attorney for Petigioner

EBY ~ Notice of Appearance O 4 / -1-




CERTIFICATE OF SERVICE

The undersigned hereby certifies service on this 2¢ day of Oebote ,

2002, I served a true and correct copy of the foregoing NOTICE OF
APPEARANCE on the following and in the manner indicated.

Kootenai County Prosecuting Attorney Hand delivery
PO Box C9000 - Facsimile
Coeur d’Alene, ID 83816-9000 & U. S. Mail
Kootenai County Public Defender Hand defivery
PO Box 9000 Facsimile
Coeur d’Alene, ID 83816-9000 <~"U. S. Mail

; AR

Q‘»

Rolf M. Kehap____>
Attorney for %:)titioner, Daniel Eby

EBY - Notice of Appearance O 4 % -2



Oct 22 D2 05:22p Rolf “ehne 208.779.6909 3
Sent 8y: KOOTENAI COUNTY PD; | 208 448 1702; Oct-2° © L:05PM; Page 2P.

AT O DaRG i
‘T OF KOOTENA I

ORIGINAL )

John M. Adams, Public Defender 2002 0C7 25 AM S 23
Office of the Kootenai County Public Defender A
500 Government Way Suite 600

Coeur d'Alene, Idaho 83814

Phone: (208) 446-1700; Fax: (208) 446-1701

Bar Number: 3504

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, [N AND FOR THE COUNTY OF KOOTENAL

DANIEL L. EBY, )}
Petitioner, )
) CASE NUMBER CV-2002-6000674
v. )
' ) SUBSTITUTION OF COUNSEL
STATE OF IDAHO, )
Respondent. )

NOTICE IS HEREBY GIVEN that the attorney for Daniel .. Eby is hereby changed. The

new attomey and substitution of record is, Rolt M. Kehne, whose ad'drcss is, P.O. Box 520, Eagle,

Idaho 83616.

You are hereby notified that any process to be served on the above named defendant shall

be served upon Rolf M. Kehne, Attorney at Law.
-

DATED this f '7""' day of October, 2002.

OFFIL OF THR KOOTENAL
AC DEFENDER

1. BRAD RD HAPMAN
TY 1C DEFENDER

SUBSTITUTION OF COUNSEL  -1-
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Der 22 02 05:22p Rol” "Yehne 208._""‘“,\':!.8909 p.4

gent By: KOOTENAI COUNTY PD; . 208 448 1702; Cet-r !4 05PM; Page 3/5

DATED this _ 25 day ol October, 2002.

- N
ROLF M. KENNE
ATTORN :%. CORD

CERTIFICATE OF DELIVERY

1 hereby certify that a true and correct copy of the-foregoing was personally served by placing a
copy of the same in the interoffice mailbox on the V5 day of October, 2002, addressed to:

4

)

Kootenai County Prosecutor

SUBSTITUTION OF COUNSEL  -2-

.......




TG O AG ﬁg
COUNTY OF KOOTENAI § %
FIRST JUDICIAL DISTRICT COURT, STATE OF IDANOD. ~ 4 -3¢ -3

IN AND FOR THE COUNTY OF KOOTENAI )
AT S5 o0 QCLOCK /2 M
324 W. GARDEN AVENUE CLERK, DISTRICT COURT

D'ALENE, IDAHO 83816-9000 / o p
— QZ;L/’//: QM%

nEPUT

ROLF M. KEHNE .
1208 W. STATE STREET
BOISE 1D 83702

NOTICE OF PROPOSED DISMISSAL

Pursuant to Rule 40(c) of the Idaho Rules of Civil Procedure, notice is hereby given that in the absence
of a showing, by written affidavit filed with this Court on or before May 19, 2003 at 10:30 AM, setting
forth specific facts justifying retention and setting forth a specific time table for actions necessary to
make the case ready for trial setting and processing the specific matters left at issue therein, all pending
matters in the following case will be dismissed for inactivity on or after May 19th, 2003.

CASE NO, CASE TITLE
CV-2002-0600674 Daniel L Eby, Plaintiff
) vs

State Of Idaho, Defendant

Copies mailed, postage pre-paid to:
( /() Counsel, as listed above.

Dated: April 30, 2003
Daniel §. English

Clerk Of The District Court
g = -~ /
BY: ﬁ j o
Deputy Clerk

Overdue Civil nactivity Notice Of Proposed Dismissal

046



STATE OF IDAKO  Lag
| COUNTY CF KOOTENA 0
f‘iLEr‘\i
FIRST JUDICIAL DISTRICT COURT, STATE OF IDAHO
IN AND FOR THE COUNTY OF KOOT :
324 W. GARDEN AVENUE Ay 27 AM 8: 26
COEUR D'ALENE, IDAHO 83816-9000, - oo o aT

e

PROSECUTOR KOOTENAI COUNTY . Uty

INTEROFFICE DELIVERY
COEUR D'ALENE, ID 83814

NOTICE OF PROPOSED DISMISSAL

Pursuant to Rule 40(c) of the Idaho Rules of Civil Procedure, notice is hereby given that in the absence
of a showing, by written affidavit filed with this Court by 10:00 a.m. on June 16, 2003, setting forth
specific facts justifying retention and setting forth a specific time table for actions necessary to make the
case ready for trial setting and processing the specific matters left at issue therein, all pending matters in
the following case will be dismissed for inactivity on or after June 16, 2003,

CASE NO, CASE TITLE
CV-2002-0000674 Daniel L. Eby, Plaintiff
\&)

State Of Idaho, Defendant

Copies mailed, postage pre-paid to:

()() Counsel, as listed above.

Dated: May 27, 2003
Daniel J. English
Clerk Of The District Court

- ~
By: .
Deputy Clerk

CV Inactivity Notice Of Proposed Dismissal



N

STATE OF DAHO .an
B G vCeei S8
FRED: )
FIRST JUDICIAL DISTRICT COURT, STATE OF IDAHO '
IN AND FOR THE COUNTY OF KOOTENAI AM 8: 26
324 W. GARDEN AVENUE 2003 HAY 27
COEUR D'ALENE, IDAHO 83816-9000 GLERK DSTROT COURT
- - - /‘7 /
ROLF M. KEHNE BEPUT

P.O0.BOX 520
EAGLE, ID 83616-0525

NOTICE OF PROPOSED DISMISSAL

Pursuant to Rule 40(c) of the Idaho Rules of Civil Procedure, notice is hereby given that in the absence
of a showing, by written affidavit filed with this Court by 10:00 a.m. on June 16, 2003, setting forth
specific facts justifying retention and setting forth a specific time table for actions necessary to make the
case ready for trial setting and processing the specific matters left at issue therein, all pending matters in
the following case will be dismissed for inactivity on or after June 16, 2603.

CASE NO, CASETITLE
CV-2092-000€)674 Daniel L, Eby, Plaintiff
vs )

State Of Idaho, Defendant

Copies mailed, postage pre-paid to:

(?ﬁCounseE, as listed above,

Dated: May 27, 2003
Daniel J. English
Clerk Of The District Court

N s v DD A

Deputy Clerk

CYV inactivity Natice Of Propased Dismissai

0446



Jun 16 03 10:47a Rolf K~hne 208.1279.6903

STATE O wAHO
R e 188
FLED: W

Roif M. Kehne

Roif Kehne Law Office PLLC
PO Box 520 :
Eagle, Idaho, 83616 s
208.939.2023 (voice)" DEPUT N
208.939.6909 (fax) \

ISB 2190

Attorney for Defendant

IN THE FIRST JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR KOOTENAI COUNTY

DANIEL L. EBY, ) '
Petitioner, ) (V02 -] ('/
) CASE NO. VC 0-2674
VS. )
) PETITIONER'S RESPONSE
THE STATE OF IDAHQ, ) IRCP 40(C) NOTICE AND
Respondent. )  REQUEST FOR RETENTION
)

Petitioner Daniel L. Eby hereby respectfully submits his
response to the NOTICE OF PROPOSED DISMISSAL filed May 27,
2003. Petitioner respectfully request the Court to retain this case
on the calendar, .and in support thereof submits the
accompanying afﬁdavit.of_ Rolf Kehne, counsel for Petitioﬁer, and
shows this Court as foliows:

Petitiéner Daniel L. Eby timely filed a Petition under the
Uniform Post-Conviction Relief Act (UPCPA), I.C. §19-4901, et

seq. in January, 2002.

EBY - Peittioner's Response To IRCP IEI)OZ{'E’CE Page 1 of 6



Jun 16 0328 10:473 Ralf K~hne . 2[)8.8_?‘3\.‘.8809

The Kootenai County Commission signed a contract with
coeunsel in mid-October, 2002, for representation of Petitioner.

Petitioner has been reasonably diligent in pursuing post-
conviction relief.

In October, Counsel received files from trial counsel
consisting of several thousand pages of reports, discovery, work-
product, notes, Clerk’s record and 1200 pages of reporters
transcripts. Trial counsel’s materials shipped to counsel
completely fill four bankers boxes. Since receiving those files,
counsel has inventoried that information, and read and made
notes on most of it.
| Counsel traveled twice to Orofino to meet with and
inferview Petitioner and/or witnesses important to investigating
his cése. On December 4, 2003, counsel and Petitioner met for a
half day. Counsel met-with Petitioner’'s co-defendant in the
underlying criminal charge, Jeremy Schmitz, for a half day that
same trip.

April 1 and 2, 2003, counsel was in Orofino to interview

another witness, Cindy Hicks, who is materiai in that she is

Petitioner’'s aunt, co-Defendant Schmitz’s mother, and married to

Clifford Hicks, who was also charged in the murder but was

EBY - Peittioner’s Response To IRCP NOTICE Page 2 of 6

|
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Jurn 16 03 10:47a Ralf Kehne 208‘9_39“.8909

allowed to plead guilty to accessory after the fact in e_xchange
and who testified against Petitioner at Petitioner’s triét. She
knows or knew others who were directly or tangentially involved
in the crime, its investigation, or the prosecution (or all three).
Ciifford Hicks refused to speak with Petitioner’'s counsel during
that early April trip to Orofino, but he has spoken with counsei on
the telephone since that trip, furnishing at least one lead that
may vield proof of a constitutional violation.

Among the investigation yet to be done before Mr. Eby is
prepared to file a ﬁna! Petition supported by affidavits and
transcript are these:

| Trial counsel Brad Chapman anﬁ Lynn Nelson, their
investigétors, and their boss, John M. Adams need to be
interviewed in more detail in Coeur d'Alene;

" The other people present around the time of the murder,
especially Dan Antrim, need to be interviewed;

Counsel needs to complete review of the materials
submitted by trial counsel, specifically the material collected as
part of the mitigation investigation conducted by counsel,

investigating potential mental health issues;

»

EBY - Peittioner’s Response To IRCP NOTICE Page 3 of 6
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Jun 158 03 10:47a Rolf K~khne 208.839:8909

Clifford Hicks’ attorney at the time needs to be interviewed.
This will probably require a release from Mr. Hicks. Although he
agreed to sign oné, he has not yet done so that Petitioner or his
counsel is aware of.

The need for other investigation may become apparent as
the above is completed. For instance, a close review of the
mitigation materials may justify evaluation by mental heaith
professionals into mental issues relevant to the conviction or
sentence.

Petitioner proposes the following time table:

Estimated Attorney | Proposed Completion
Matter Time | Date

Finish file review and 14 hours August 15, 2003
notes — mitigation
investigation materials

Meet in Coeur d’Alene | 8 hours plus travel time August 1, 2003
With John Adams,
Brad Chapman, Lynn
Nelson and
investigators in
Kootenat County
Public Defender Office

EBY - Peittioner’s Response To IRCP NOTICE Page 4 of 6
R
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Jun 18 03 10:48a Rolf K ™mne 808.3-’“’“--,‘8808

Estimated Attorney | Proposed Completion

Matter Time Date
Speak again with 5 hours {including August 1, 2003
Clifford Hicks and arrangements) '
speak or meet with his
lawyer
Additional 5 hours plus travel time July 11, 2003
mterviews/meetings
with Petitioner (at least
two)
ICR (57(b) Motion 1.5 hour to draft ' August 30, 2003
Civil Discovery (if

deemed necessary) with
supporting affidavit

Final Amended Petition | 14 hours to draft September 15, 2003
with supporting
affidavits, discovery,
and other materials

Dispositive Motions unknown October 15, 2003
{(Summary disposition,
partial summary
disposition)

DATED June 16, 2003.

RoIf keh%tze
Attorney fo ndant
EBY - Peittioner’s Response To IRCP NOTICE Page 50of 6
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Jun 16 D3 10:48a Rolf K7'ne 208.377., 89083

CERTIFICATE OF SERVICE
I certify that on June 16, 2003, I served the foregoing *
upon the following by depositing the same in the U.S. Mail,
-properly addressed and with proper postage affixed.
Kootehai County Prosecuting Attorney

PO Box 9000
Coeur d'Alene, Idaho 83816

&

Rolf Kehke-
Attorney for Petitioner

EBY — Peittioner’s Response To IRCP N%Té(}? Page 6 of 6



Jun 18 03 11:05a Rolf K~™ne

Roif M. Kehne

Rolf Kehne Law Office PLI.C
PO Box 520

Eagle, Idaho, 83616
208.939.2023 (voice)
208.939.6909 (fax)

ISB 2190

Attorney for Petitioner

208. 979, 6908 P.

CoE . MO L
L0t sir 6F KOOTEN | OO

FILED: NW
7003 JUN 4

m—

DEPUTY \

IN THE FIRST JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR KOOTENAI COUNTY

DANIEL L. EBY,
Petitioner,

VS,

THE STATE OF IDAHOQO,
Respondent.

M A et S e et Vet N

eV 02-67Y4
CASE NO. VC 0-2674

AFFIDAVIT OF COUNSEL
ROLF KEHNE SUPPORTING

PETITIONER'S RESPONSE TO
IRCP 40(C) NOTICE AND
REQUEST FOR RETENTION

ROLF KEHNE, being first duly sworn upon his oath, deposes |

and says that:

1. I am licensed to practice law In Idaho and have

been so licensed since February, 1978.

2. I represent Petitioner Daniel L. Eby by virtue of a

contract between myself and Kootenai County and

1 have represented Petitioner since mid-October,

2002,

EBY - AFFIDAVIT OF ROLF KEHNE SUPPORTING RESPONSE AND REQUEST

FOR RETENTION

_1 -
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Jun 16 03 11:086a Rolf ¥K-hne

FOR RETENTION

208. 979, 6309

1

I authored the accompanying Petitioner’s Response
To IRCP40(c) Notice And Request For Reténtion; I
am aware of its contents and the allegations
therein contained are true and accurate to the best
of my knowledge, information, and belief.

1 hereby respectfully request the Court to retain
this case on the calendar.

I am willing to provide the Court more factual
detail concerning Petitioner's claims, but I ask that
if I am to do so at this time, I be allowed to do so
ex parte and under seal for two reasons: (@) to
avoid compromising the investigation by
premature disclosure of preliminary findings and
steps yet to be taken; and (b) to avoid making a
claims of misconduct or nonfeasance against any
person uniess and until complete investigation
shows sufficient factual support for the claims.
Potential claims thus far identified and which
justify further instigation are ineffective assistance

of counsel and prosecutorial misconduct.

EBY - AFFIDAVIT OF ROLF KEHNE SUPPORTING RESPONSE AND REQUEST

-2
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Jun 18 03 11:06a Rolf __Is'""“-\ne

208.97™, 683803

7. I have invested over eighty (80) hours of attorney
time in this case and cannot be readyr without
more work to file a final amended petition. This is
not my only case. I respectfully submit that I
have been reasonably diligent In investigating and
pursuing Petitioner Daniel L. Eby’s claims.

8. 1 believe the timetable proposed in the Petitioner’s
Response is realistic and that the actions listed
therein are necessary to a reasonably competent
handling of this case.

DATED this 16 day of June, 2003.
Respectfully Submitted by

= 2

SUBSCRIBED AND SWORN to before me this 16 day of
June, 2003.

[ ciNDY D. ZIRKIN

Notary pPublic
Gtata of idalo

NOTARY, UBL esxdmg’“.
AW// 1y lofCommission
Expires’ /7//554/ y, X 2005

EBY - AFFIDAVIT OF ROLF KEHNE SUPPORTING RESPONSE AND REQUEST
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CERTIFICATE OF SERVICE
I certify that on June 16, 2003, I served the foregoing *
upon the following by depositing the same in the U.S. Mail,

property addressed and with proper postage affixed.

Kootenai County Prosecuting Attorney
PO Box 9000 '
Coeur d’Alene, Idaho 83816

> \‘;‘—"—;}.".’""”" ‘___,.,—-r:::?-)'-'—"'—’“’
Rolf Kehne :;
Attorney forx_Beétitioner

EBY - AFFIDAVIT OF ROLF KEHNE SUPPORTING RESPONSE AND REQUEST
FOR RETENTION -4 - O 5
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FIRSTJT  ‘TAL DISTRICT COURT, STATE Ok AHO
IN . D FOR THE COUNTY OF KOOTEN ~
324 W. GARDEN AVENUE
COEUR D'ALENE, IDAHO 83816-9000

Daniel L Eby, Plaintiff )
) CaseNo: CV-2002-0000674
vs )
) ORDER OF-DEsMESS#. / RETENTION
State Of Idaho, Defendant )
ATE OF IDAHD
ROLF M. KEHNE STYOFKO TE%
fax Q08 737 (TOT LER: 1 ...
P. 0. BOX 520 _ e e T T
EAGLE, ID 83616-0525
7‘7 A ORDER OF DiM#S&Ad~ RETENTION

iﬁ% 1833

Pursuant to the Notice of Proposed Dismissal dated: 04!30/2003 giving a show cause date of 06/16/2003, IT IS
HEREBY ORDERED that all pending matters in this case are hereby

“—-Brsmissed

M Retained

pursuant to Rule 40(c) of the Idaho Rules of Civil Procedure.

Dated: —~ Ve | % KO 3

Judge: D Pae-lf—a

ch—ﬁ

Copies =paid to:
( /) Counsel, as listed above,

Dated:

Overdue Civil Inactivity Order Of Rismissal/Retention
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COURIY OF KO0TM OO

: FILED:
FIRST JUDICIAL DISTRICT COURT, STATE OF IDAHO
IN AND FOR THE COUNTY OF KOOTENAI  2003DEC |5 AM G 37

324 W. GARDEN AVENUE ‘

PUTY

ROLF M. KEHNE
P. 0. BOX 520
EAGLE ID 83616-0525

NOTICE OF PROPOSED DISMISSAL

Pursuant to Rule 40(c) of the Idaho Rules of Civil Procedure, notice is hereby given that in the absence
of a showing, by written affidavit filed with this Court on or before Friday, January 02, 2004 at 10:30
AM, setting forth specific facts justifying retention and setting forth a specific time table for actions
necessary to make the case ready for trial setting and processing the specific matters left at issue therein,
all pending matters in the following case will be dismissed for inactivity on or after January 2nd, 2004.

CASE NQ, CASETITLE
CV-2002-0000674 Daniet L Eby, Plaintiff
’ Vs

State Of Idaho, Defendant

Copies mailed, postage pre-paid to:
(K ) Counsel, as listed above.

Dated: Monday, December 15, 2003
Daniel J, English
Clerk Of The District Court

By: )4@ M

Deputy Clerk 7

Overdue Civil Inactivity Notice OF Proposed Dismissat



STATE (F A0 1
SiFL T RS _—
COUNTY OF KOOTERA |

e
FIRST JUDICIAL DISTRICT COURT, STATE OF IDAHO
IN AND FOR THE COUNTY OF KOOTENAI X
324 W. GARDEN AVENUE 03 DEC 15 AW 9 31

COEUR D' ' 6-90
OEUR D'ALENE, IDAHO  83816-9000 CLERK DISTRICT GOURT

PROSECUTOR KOOTENAI COUNTY
INTEROFFICE DELIVERY
COEUR D'ALENE {D 83814

NOTICE OF PROPOSED DISMISSAL

Pursuant to Rule 40{c) of the Idaho Rules of Civil Procedure, notice is hereby given that in the absence
of a showing, by written affidavit filed with this Court on or before Friday, January 02, 2004 at 10:30
AM, setting forth specific facts justifying retention and setting forth a specific time table for actions
necessary to make the case ready for trial setting and processing the specific matters left at issue therein,
all pending matters in the following case will be dismissed for inactivity on or after January 2nd, 2004.

CASE NO, CASE TITLE
CV-2002-0000674 Daniel L Eby, Plaintiff
' \&

State Of Idaho, Defendant

Copies mailed, postage pre-paid to:
( £) Counsel, as listed above.

Dated: =~ Monday, December 15, 2003
Daniel J. English
Cilerk Of The District Court

By: %2@ )72%\_

Deputy Clerk

Overdue Civil Inactivity Notice OF Proposed Dismissal
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STATE OF IDAHO

COUNTY OF KOOTENAS | S
L OF?OOTENN}
Rolf M. Kehne =z

Rolf Kehne Law Office PLLC 2004 JAN -2 AM18: 38
PO Box 520 CLERK DISTRICT \
Eagle, Idaho, 83616 COURT
208.939.2023 (voice) ISEFUTY
208.939.6909 (fax) |

ISB 2180

Attorney for Petitioner

IN THE FIRST JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR KOOTENAI COUNTY

THE STATE OF IDAHO,
Respondent.

DANIEL L. EBY, ) CASE NO. CV 02-674
Petitioner, )
) PETITIONER'S RESPONSE TO
Vs, ) IRCP 40(C) NOTICE AND
) REQUEST FOR RETENTION
)
)
)

COMES NOW the Petitioner, Danny L. Eby, by and through
i

his counsel of record, Rolf Kehne, and hereby reéponds tor
Court’'s NOTICE OF PROPOSED DISMISSAL and respectfuiiy
requests the Court to retain this action on the calendar for
furthef proceedings.

In support hereof, Petitioner offers the following:

Owing to the press of other cases, Petitioner’'s counsel has
not been able to keep the schedule 'proposed in the June,

2003, RESPONSE. Specifically, Petitioner's counsel was

EBY — RESPONSE TO NOTICE, REQUEST FOR RETENTION, AND
SUPPORTING AFFIDAVIT -1-
067
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appointed to help develop the mitigation case in an Elmore
County death penalty case, State v. Severson. Trial counsel
moved for mitigation so late in the proceedings and so close f:o
trial, that the appointment required that I drop almost
everything else to work full-time on that case. (That trial
counsel has since been removed and new appointed counsel
got a substant.ial continuance and elected to hire mitigation
assistance elsewhere.)

Even so, counsel has worked over forty (40) hours since the
last RESPONSE for a total time spent on this case of over one
hundred twenty (120) hours, ail of which be for naught, if the
;:ase is dismissed at this point. That time includes completing
review of the voluminous records provided by trial counsel,;
witness locating; telephone interviews; legal research on
potential claims relating to conflicts of interest within the
Public Defender Office, and that office attempt to use a “virtual
wall” to isolate those cénﬁicts; interview with John Adams;
records searches regarding witnesses and potential witnesses.

Although counsel hoped to interview Petitioner’s trial
counse! and the Kootenai County Office Administrator during a

trip to Coeur d’Alene for CLE and an IACDL Board meeting

EBY ~ RESPONSE TO NOTICE, REQUEST FOR RETENTION, AND
SUPPORTING AFFIDAVIT -2 -
065
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'

September 19-20, 2003, last-minute things in counsel’s
practice prevented him from leaving early enough to
accomplish these things. Counsel must, therefore, schedule
ancther trip to Coeur d’Alene for those interviews and to visit
with other witnesses in the area whom counsel has identified
in the course of telephone interviews.

Counse!l hopes during ihat trip to be able to view the
prosecutor files on co-defendant Jeremy Schmitz and Clifford
Hicks, who could have been charged as a co-defendant but
was allowed to plead to a reduced charge, accessory after the

fact, in exchange for testimony.

Counsel must also travel again to thé Orofino Institution
(ICIQ) to again interview co-defendant Jéremy Schmitz and to _'
confront him with information that contradicts what Mr.
Schmitz told counsel in earlier Enterixiews.

Counsel proposes the following timetable:

January 15, 2004 Fite Motion for Civil Discovery

(Hearing at Court’s convenience)

February 15, 2004 Trip(s) to Orofino and Coeur
| | d’Alene to complete interviews

[ and records collection;

EBY — RESPONSE TO NOTICE, REQUEST FOR RETENTION, AND
5 SUPPORTING AFFIDAVIT -3-
064



Jan 02 04 12:48p Rolf FVahne

!

March 15, 2004

March 15, 2004

208.c"g. 6909

File Amended Petition with
supporting materials ‘su‘fﬁcient
to withstand summary
disposition.

Case at issue and ready for trial

setting.

Any delay in this case is not attributable to Petitioner, whose

information has proved to be accurate and as detailed as possible

under the circumstances, and who has called and written counsel

regularly.

WHEREFORE, Petitioner prays this Honorable Court to retain

this case on the calendar and not to dismiss it for non-

prosecution.

DATED this 2" day of January, 2004.

Respectfully submitted,

, S

Rolf Kéhpe

EBY - RESPONSE TO NOTICE, REQUEST FOR RETENTION, AND

SUPPORTING AFFIDAVIT

D6k
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DATED this 2"° day of January, 2004.

Respectfully Submitted by

N\
Rolf Kehne?C) o

SUBSCRIBED AND SWORN to before me tﬁis 2" day of
January, 2004.

AREERRESy
.:: .:':';; | "'.“OT P-iY r:‘ﬁ _k?": Mm A
-y NOTARY PUBLIC Residing
: o E At Nope, 7w ___; COommission
Pty Expires ¢/ ~ ¢/ Zood
LT :;:t““
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3

Rolf M. Kehne

Rolf Kehne Law Office PLLC
PO Box 520 {
Eagle, Idaho, 83616

208.939.2023 (voice) \
208.939.6909 (fax)

isB 2180

Attorney for Petitioner

IN THE FIRST JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR KOOTENAI COUNTY

DANIEL L. EBY, ) CASE NO. CV 02-674
Petitioner, )
) AFFIDAVIT OF COUNSEL
VS. ) ROLF KEHNE SUPPORTING
) PETITIONER'S RESPONSE TO
THE STATE OF IDAHO, ) IRCP 40(C) NOTICE AND
Respondent. ) REQUEST FOR RETENTION
)

L "

" ROLF KEHNE, being first duly sworn upon his oath, deposes
and says that:
1. I am licensed to practice law in Idaho and have
been so licensed since February, 1978.
2. I represent Petitioner Daniel L. Eby by virtue of a
contract between myself and Kootenai County and
I have represented Petitioner since mid-October,

2002.

EBY — RESPONSE TO NOTICE, REQUEST FOR RETENTION, AND
SUPPORTING AFFIDAVIT -5-
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3. I authored the accompanying Petitioner’s Respbnse
To IRCP40{c) Notice And Requeét For Retention; I
am aware of its contents and the allegations
therein contained are true and accurate to the best
of my knowledge, information, and belief..

4. I hereby respectfully request the Court to retain
this case on the calendar.

3. Potential claims thus far identified and which
justify further instigation are ineffective assistance
of counsel and prosecutorial misconduct.

6. I believe the timetable proposed in the Petitioner’s
Response is realistic and that the actions listed
therein are necessary to a reasonably competent

handling of this case.

EBY — RESPONSE TO NOTICE, REQUEST FOR RETENTION, AND
SUPPORTING AFFIDAVIT -6 D 6 .



DATED this 2"° day of January, 2004.

Respectfully Submitted by

~)

Rolf KehnEC)“ —

SUBSCRIBED AND SWORN to before me this 2" day of
January, 2004.

““.aunn.,h
g Y e,

SRl

T 17 NOTARY PUBLIC Residing

: R At Mhmee 2= __; COmMmission
o Expires O/ =/ 290C

EBY ~ RESPONSE TO NOTICE, REQUEST FOR RETENTION, AND
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FIRSTJU  IAL DISTRICT COURT, STATE OF |HO

IN D FOR THE COUNTY OF KOOTEN. STATE OF |DAHO
324 W. GARDEN AVENUE COUNTY ozl@m
COEUR D'ALENE, IDAHO 83816-9000 FIL

g%%@%w

Daniel L Eby, Plaintiff N =
Case No:  CV-2002-0000674 \

Vs

ORDER OF RETENTION

LS T N S T

State Of Idaho, Defendant

ROLF M. KEHNE

P. 0. BOX 520
FAGLE, ID 83616-0523

ORDER OF DESMESSXY. / RETENTION

Pursuant to the Notice of Proposed Disniissal dated: 12/15/2003, giving a show cause date of 01/02/2004, IT IS
HEREBY ORDERED that all pending matters in this case are hereby

3 Bismissed

_ﬁw Retained

pursuant to Rule 40(c) of the Idaho Rules of Civil Procedure.

Dated: I-5- 4

Judge: \‘\ Poé .,..j'_;

Fax 3089376907
Copies mallcd,_poszage-p;e-»pa&d to:

{ /5 Counsel, as listed above,

Dated:

Damel}’ Engiish ] \/ /
§ N .;:' (O
- \Glerk/

Overdue Civil Inactivity Order Of Dismissal/Retention



FIRST JU  IAL DISTRICT COURT, STATE O}  iHO
IN. D FOR THE COUNTY OF KOOTEN,
324 W. GARDEN AVENUE |
COEUR D'ALENE, IDAHO 83816-9000

Daniel L Eby, Plaintiff :
Case No: CV-2002-0000674

Vs

ORDER OF DIRAE#X1. / RETENTION

T e g Wy

State Of Idaho, Defendant

PROSECUTOR KOOTENAI COUNTY

INTEROFFICE DELIVERY
COEUR D'ALENE, ID 83814

ORDER OF BiSMESSK]. / RETENTION

Pursuant to the Notice of Proposed Dismissal dated: 12/15/2003, giving a show cause date of 01/02/2004, IT IS
HEREBY ORDERED that all pending matters in this case are hereby

‘ _ w Retained

pursuant to Rule 40(c) of the Idaho Rules of Civil Procedure.

Dated: / > %/ .
L LS

Pl 4G 1835

Copies mailed;postage-pre-paid to:

( /)/Eounsel, as listed above. / /
. Dated: / 4 g

Daniel J ﬁghsh\
Clerk O/f The District Co

—" I\ Depuy Clak "

™,

N
071

Overdue Civil Inactivity Order Of Dismissal/Retention
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FIRST JUDICIAL DISTRICT COURT, STATE OF ibxuo
IN AND FOR THE COUNTY OF KOOTENAI _ oy
324 W. GARDEN AVENUE 2o UL 12 PM 2
COEUR D'ALENE, IDAHO 83816-9000

CLESR 25174CT COURT

PROSECUTOR KOOTENAI COUNTY
INTEROFFICE DELIVERY
COEUR D'ALENE D 83814

NOTICE OF PROPOSED DISMISSAL

Pursuant to Rule 40(c) of the Idaho Rules of Civil Procedure, notice is hereby given that in the absence
of a showing, by written affidavit filed with this Court on or before Thursday, July 29, 2004 at 10:30
AM, setting forth specific facts justifying retention and setting forth a specific time table for actions
necessary to make the case ready for trial setiing and processing the specific matters left at issue therein,
all pending matters in the following case will be dismissed for inactivity on or after July 29th, 2004,

CASE NO, CASE TITLE
CV-2002-0000674 Daniel L. Eby, Plaintiff
vs

State Of Idahe, Defendan{

Copies mailed, postage pre-paid to:
( &) Counsel, as listed above.

Dated: Monday, July 12, 2004
Daniel J. English
Clerk Of The District Court

By: @ .2724//_,44

Deputy Clerk

Overdue Civil nactivity Notice Of Proposed Dismissal

o
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FIRST JUDICIAL DISTRICT COURT, STATE OF IDAHO

IN AND FOR THE COUNTY OF KOOTENAI _
324 W. GARDEN AVENUE e JuL 12 PR 2021

COEUR D'ALENE, IDAHO 83816-9000 i
CLERE, D5 THICT COURT

o
[.)Wm

ROLF M. KEHNE
P. 0. BOX 520
EAGLE ID 83616-0525

NOTICE OF PROPOSED DISMISSAL

Pursuant to Rule 40(c) of the Idaho Rules of Civil Procedure, notice is hereby given that in the absence
of a showing, by written affidavit filed with this Court on or before Thursday, July 29, 2004 at 10:30
AM, setting forth specific facts justifying retention and setting forth a specific time table for actions
necessary to make the case ready for frial setting and processing the specific matters left at issue therein,
all pending matters in the following case will be dismissed for inactivity on or after July 29th, 2004.

CASE NO, CASE TITLE
CV-2002-0000674 Daniel 1. Eby, Plaintiff
vs

State Of Idahe, Defendant

Copies mailed, postage pre-paid to:
() Counsel, as listed above.
Dated: Monday, July 12, 2004

Daniel J. English
Clerk Of The District Court

By: @ )72&/

Deputy Clerk

Gverdue Civil Inactivity Notice Of Proposed Dismissal
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Thursday, July 29, 2004 11:25 AM o Rolf Kehne (208) 939-6908

Rolf M. Kehne

Roif Kehne Law Office pLic
PO Box 520

Eagle, Idaho, 83616
208.939.2023 (voice)
208.939.6909 (fax)

ISB 2180

Attorney for Petitioner

IN THE FIRST JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR KQOTENAI COUNTY

DANIEL L. EBY, CASE NQ. CV 02-674

Petijtioner,

PETITIONER'S REQUEST _
FOR RETENTION AND RESPONSE
TO IRCP 40(C) NOTICE

VE.

THE STATE OF IDAHO,
Respondent.

The Petitioner, DANIEL L. EBY, hereby | respectfully
requests retention of this cause and responds to the NOTICE OF.
PROPOSED DISMISSAL (for inactivity) dated July 12, 2004,

- SUMMARY

Petitioner has largely completed - his review, investigation,
research and analysis of post-conviction issues, and can file an
amended petition shortly. All that remains are follow-up interviews
with proposed affiants to fine-tune language and obtain signatures.

The witnesses are located in Nevada (2), Orofino (2) and the rest

PETITIONER'S REQUEST FOR RETENTION AND RESPONSE TO IRCP 40(¢)
NOTICE WITH AFFIDAVIT -1 G '7 4

p.11
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around Kootenai County. Petitioner believes some of that work can be
accomplished by mail and fax but that at least one more‘ trip to
Kootenai County by way of Orofino is necessary before he can file an
Armended Petition and supporting materials.

Petitioner proposes October 4, 2004 as a deadline for filing the
Amended Petition. Thaf week is convenient because Petiti‘oner’s
counsel is scheduled to be in Kootenai County September 17" and 18"
on other matters and can finish interviews and obtain at least rough
draft affidavits on that trip. Although it would necessitate another trip,
the Amended Petition could be completed sooner, if that is the desire
of the Court,

Petitioner believes that the forthcoming Amended Petition will be
final. Therefore, once the State answers, the case will be at issue and
the case can be set for dispositive motionsr and trial at the Court’s
convenience.,

Petitioner submits this pleading to show the Court he has not
falled to prosecute this action. Petitioner can supply more detail and
cites to the record than is herein contained but requests the Court to
accept this overview untl}l Petitioner has obtainad flhal-draft supporting
affidavits. In the event the Court finds this showing to be inadequate,
Petitioner prays for notice of the deficiencies and 20-day notice as
provided in Idaho Code § 19-4906(b).

PETITIONER'S REQUEST FOR RETENTION AND RESPONSE TO IRCP 40(¢c)
NOTICE WITH AFFIDAVIT -2- O 7 L)
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BACKGROUND OF CASE

Daniel Eby petitions for reijief from the judgment of conviction
and sentences for the crimes of conspiracy to commit robbery,
attempted robbery, and first degree murder entared in Kootenai
County Case CRF 97-02342. Judge Haman plreséded over the jury trial
and imposed the sentences.

Three people were charged in connection with the attempted
robbery and the murder of victim Mel Evanson: Petitioner Eby, who
was 18 at the time of the crimes, Jeremy Schmitz, petitionek’s cousin,
who was 14 at the time of the crimes, and Clifford Hicks, an adult,
Jeremy Schmitz’s stepfather, and husband to Petitioner’'s aunt. Hicks
was on parole at the time and he was originally charged as a
persistent violator. Nevertheless, the State allowed Hicks the lesser
charge of accessory after. the fact and dismissed the habitual criminal
allegation.

Petitioner took an appeal. The case was assigned to the Court of
Appeal. State v. Eby, 136 Idaho 534, 37 P.3d 625 (Ct.App. 2001).

Some of Petitioner's post-conviction issues affect sentencing.
Petitlonar was charged with murder under two a!t.emattve theorles:
premeditated murder, and felony murder - committed in the course of
a robbery. The Court of Appeal agreed with Mr. Eby that admission of
b!ame«-shiftihg out-of-court statements of codefendant Schmitz

PETITIONER'S REQUEST FOR RETENTION AND RESPONSE TO IRCP 40(¢c)
NOTICE WITH AFFIDAVIT -3- D 7 6
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violated Mr. Eby’s confrontation rights. The Court found the admission
harmless, however, in that they tended to show premeditated murder;
that sufficient independent evidence showed Mr. Eby’s guilt of felony
murder. The Court wrote, “The properly admitted evidence at Eby's
trial overwhelmingly prov&é that he participated in the attempted
robbery that culminated in the murder of Evenson,” 136 Idaho at 539,
37 P.3d 630. The Court of Appeals also ruled that the attempted
robbery merged into felony murder and must be vacated. Id, at 540,
37 P.3d at 631. In the course of making that determination, the Court
found that Eby’'s murder con\}iction must be considered oneg for felony
murder, not premeditated murder. The Court of Appeals wrote, “we
have upheld the conviction, despite the erronesous admission of an
accomplice's hearsay statements, on the basis 'that Eby would have
been found guiity of felony murder even in the absence of the
erroneously admitted evidence. Therefore, Eby's first degree murder
conviction must be treated as one for felony murder, predicated upon
his guilt of the attempted robbery during which the homicide
occurred.” Id.

In view ‘of the Court of Appeals’ concluslon, Petltloher Eby Is at
least entitied to resentencing. Judge Haman sentenced Petitioner after
ruling, incorrectly it turned out, that the statements of Jeremy Schmitz

were lawfully admissibie. Judge Haman passed sentence without the

PETITIONER'S REQUEST FOR RETENTION AND RESPONSE TO IRCP 40(c)
NOTICE WITH AFFIDAVIT 4. 377
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benefit of the Court of Appeals’ conclusion that Petitioner could be
convicted (and thus sentenced) only on felony murder. |

The other sentencing claims are related to the relative of
culpahility of the three charged with these crimes. This will be allegaed
as claims relating to the performance of counsel in litigating relative
culpability and preserving it as a sentencing and constitutional error
and also as claims based upon governmental misconduct, rather than
deficient performance of counsel, based on the prosecution’s use of
and argument based upon Clifford Hick’s testimony.

Other issues refate to both conviction and sentence. Petitioner
was represented by Brad Chapman and Lynn Nelson of the Kootenai
County Public Defender’s Office. Codefendant Jeremy Schmitz was
represented upon the same charges by Kootenai County Public
Defender John Adams. To the best of Petitioner’s recollection and
belief after investigation, there was no waiver or discussion of the
conflict of interest issues related to this simultaneous active
representation of codefendants by the Public Defender office. (Counsel
did, however, advise Petitioﬁer, and obtain his Waiver, of anothar
conflict of Interest arising from the potentlal use of testimony from a
former client of Lynn Nelson, Crystaline Wachtel., A scan of that
waiver accompanies this Request and Response.) Rather than waiver,
Petitioner expects trial counsel will attempt to justify the simultaneous

PETITIONER'S REQUEST FOR RETENTION AND RESPONSE TO IRCP 40(c)
NOTICE WITH AFFIDAVIT -5- O "/" 8
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representation based on the alleged erection and maintenance of a
virtual wall (commonly known as a Chinese Wall) within the Kootenai
County Public Defender Office. This issue, If the Court rules it is
meritorious, will invalidate hoth the sentences and the convictions.
Idaho appellate courts have affirmed denials of relief on claims
of conflicts within public defender offices in a variety of circumstances.
For example,. in the Kootenai County case, State v, Cherry, 83 P.3d
123 (Ct. App. 2003) one of Cherry’s counsel accepted a job in the
prosecutor’s office while the case was pending. The claim was based
on conflict within the prosecutor’s office. In Fie/ds v, State, 135 [daho
286, 17 P.3d 230 (2000), the public defender office withdrew from
representation at trial due to disclosure of p‘revious public defender
clients as witnesses and independent conflict was appointed to
représent Fields at trial, Fields’s claim was.based on that same public
defender office representing Fields in post-conviction and appeliate
proceedings. In Beasley v. State, 126 Idaho 356 883 P.2d 714 (Ct.
App. 1994) the pertinent conflict allegation was premised on the fact
that the conflicted public defe-nder office chose and compensated the
substitute, conflicts lawyer appointed to represent Beasley. The Court
of Appeals found the situation troubling but concluded Beasley failed to

show prejudice.

- PETITIONER'S REQUEST FOR RETENTION AND RESPONSE TO IRCF 40(c)
NOTICE WITH AFFIDAVIT -0 - O 7’ 9
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Petitioner has not found an Idaho case approving the use of
“Chinese Walis” rather than appointment of outside conﬂicté counsel
when a public defender is appointed to represent codefendants with
disparate, conflicted interests. Assuming for the moment that Idaho
would apprbve»: of the practice, the question then is the adequacy of
the steps taken by the Kootenéi County Public Defender Office in this
case, an issue which Petitioner submits is very fact intensive and will
require an evidentiary hearing.

CONCLUSION

Petitioner respectfully submits that this case should be retained.
He has developed issues worthy of further litigation and is near
completion of his Amended Petition.

WHEREFORE Petitioner respectfuiiy‘ prays this Court to retain
this case, and to aliow him until October 4, 2004 or such other date as
the Court directs to file his Amended Petition and supporting materials.

In the event the Court finds this showing to be Inadequate, Petitioner

prays for notice of the deficiencies and 20-day notice as provided in
Idaho Code § 19-4906(b).

Respectfully submitted this _2% _ day of July, 2004, by:

e

Rolf Kehpe .
Attorney\for Hetitioner

PETITIONER’S REQUEST FOR RETENTION AND RESPONSE TO IRCP 40(c)
NOTICE WITH AFFIDAVIT -7 - O 8 (]
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Rolf Kehne (208} 939-8909

AFFIDAVIT SUPPORTING RETENTION AND IRCP 40(c) RESPONSE

COUNTY OF ADA )

State of Idaho

) ss:

)

ROLF KEHNE, being first duly sworn upon his oath, deposes and

says that:
i

a.

1 am licensed to practice law in Idaho and have been
so licensed since February, 1978,

I represent Petitioner in this action.

I authored the foregoing and to the best of my
knowledge, information, and belief the factual
allegations therein are true and correct,

I would be farther aiong in prosecution of this case but
for two mishaps that were in no way attributable to
Petitioner,

In January of this year, my entire computer network
sufferad a catastrophic failure due to a virus infection. I
follow safe computing practices, employing regularly
updated antivirus software and a firewall, The infection,
1 was later told, was a virus equipped with what is
known as a “time-bomb.” The virus infected machines
around the world but was not recognized by antivirus
software until it activated on a specific date. In my

case, that was January 18, 2004, or thereabouts. It

PETITIONER'S REQUEST FOR RETENTION AND RESPONSE TO IRCP 40(c)
NOTICE WITH AFFIDAVIT -%- -
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Thursday, July 29, 2004 11:25 AM

5.

Relf Kehne (208) 930-8800

takes considerable time and labor to reinstall the
operating system, applications, and all the updates

{security hole patches).

. After all the software was installed and updated with

the critical security patches, I attempted to recover all
my data and documents from backups. 1 used a
separate hard drive for my for daily backups. I learned
through this experience that read-only media are in
some ways safer (although much slower) because
backups on re;writeabie media such as hard disks will
become infected in the course of backing up files before
there is any apparent probiefn with the backed up
computer, If the infection is equipped with a time
bomb, the infection on the backup may not be
discernable until a restore is attempted. That (I was
told) is what happened to me. Unfortunately, my
backups on CD-ROM were six (6) weeks old. Thus, this
episode cost me weeks while I recreated documents
and data for all my cases,

The other mishap occurred in April, right after a trip to
Kootenai County (although unrelated to the trip). 1

somehow injured my back sufficient to immobilize me.

PETITIONER'S REQUEST FOR RETENTION AND RESPONSE TO IRCP 40(;)
NOTICE WITH AFFID AVIT -9 O 8 /
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Thursday, July 29, 2004 11:28 AM _ Roif Kehne (208) 938-6909

With medication and physical therapy I recovered, but
I lost about three weeks of productlvity as a result.

6. Petitioner has throughout cooperated fully and
honestly with me. I have just about completed what I
consider to be an exhaustive Investigation of his
potential issues In post-conviction.

WHEREFORE | respectfully pray the Court to retain this case.

DATED this 47 _ day of July, 2004.

SUBSCRIBED AND SWORN to before me this Qﬂ'k day of
July, 2004, '

SMASTA M BROWN
Notary Public

State of idohe

NOTARY PUBLIC Residing

At Peime, : Commission
Expires Bpud G, B0

PETITIONER’S REQUEST FOR RETENTION AND RESPONSE TO IRCP 40(c)
NOTICE WITH AFFIDAVIT -10- .
025

p.01



Thursday, July 28, 2004 11:29 AM - Rolf Kehne {208) 93¢-690¢ o w02

CERTIFICATE OF SERVICE
I certify that on July 29, 2004, I served the foregoing
upon the following by depositing the same in the U.S. Mail,
properly addressed and with proper postage affixed.
Kootenai County Prosecuting Attorney

PO Box 9000
Coeur d’'Alene, Idaho 83816

PETITIONER’S REQUEST FOR RETENTION AND RESPONSE TO IRCP 40(c)
NOTICE WITH AFFIDAVIT -1l - 184
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OFFICE OF THE

KOOTENAI COUNTY PUBLIC DEFENDER
500 GOVERNMENT WAY

SUITE 200

COEUR D'ALENE, IDAHO 83814

Telephone: (208) 664-1347

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

STATE OF IDAHO, )
)
Plaintiff, ) CASE NUMBER CR-97-3342
)
V. )
| )
DANIEL LEE EBY, ) WAIVER OF POSSIBLE CONFLICT
) OF INTEREST
Defendant. )
)

COMES NOW the above named defendant, Daniel Lee Eby, and hereby states as follows:
1. That I am accused in the above entitled matter of various crimes stemming from the death

of Melven Alfred Evenson, including the crime of Murder.
2. That I am poor and without funds to hire my own attorney. I have asked the
Court to appoint an attorney to represent me, and that request was granted and the Kootenai County

WAIVER OF POSSIBLE CONFLICT OF INTEREST
“1-

065



Roif Kehne {208) 938-6809

Thursday, July 29, 2004 11:26 AM
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FIRST JUDICIAL DISTRICT COURT, STATE OF IDAHO
IN AND FOR THE COUNTY OF KOOTENAI
324 W. GARDEN AVENUE :
COEUR D'ALENE, IDAHO 83816-9000

Daniel L Eby, Plaintiff )
' ) Case No:  CV-2002-0000674
Vs )
) ORDER OF DISNHSSAL / RETENTION

State Of Idaho, Defendant )
STATE OE|DAHO
. KEHNE COUNTY OF TENAI
ROLF M. KE AL N§

P. 0. BOX 520
EAGLE, ID 83616-0523

FAXQ0G-737-CT70T | ,_ "-\ /

ORDER OF DESNESWAL/ RETENTION

Pursuant to the Notice of Proposed Dismissal dated: 7/12/2004, giving a show cause date of 7/36/2004, IT IS HEREBY
ORDERED that all pending matters in this case are hereby

Dismissed
WRetained v

pursuant to Rule 40(c) of the Idaho Rules of Civil Procedure.

Dated: Q’E?_ (D%

Judge: D W

Copies sent as follows:

f axed to Counsel as listed above [ }Mailed to Counsel as listed above

f 7/ m]\/
Dated: _ / Z

' Dagfel I Enblish /

| ‘ k ¢ District Curt /

Overdue Civil Inactivity Order Of Dismissal/Retention O 8 '/




FIRST JUDICIAL DISTRICT COURT, STATE OF IDAHO
IN AND FOR THE COUNTY OF KOOTENAIL
324 W. GARDEN AVENUE
COEUR D'ALENE, IDAHO 83816-9060

Daniel L. Eby, Plaintiff
Case No: CV-2002-0000674

A
ORDER OF DISMISSAL / RETENTION

St St S’ gt gt

State Of Idaho, Defendant

PROSECUTOR KOOTENAI COUNTY
[NTEROFFICE DELIVERY

COEUR D'ALENE, ID 83814

FAX: (208) 446-1833

ORDER OF DFSFSSAL / RETENTION

Pursuant to the Notice of Proposed Dismissal dated: 7/12/2004, giving a show cause date of 7/30/2004, IT IS HEREBY
ORDERED that all pending matters in this case are hereby

7 Disraissed
@}ﬂff/ Retained

pursuant to Rule 40(c) of the Idaho Rules of Civil Procedure.

Dated: - 9 ’07 A
Judgezg_g.:_L ‘?ﬁmi— /Km/'t:.

Copies sent as follows:

7
[ /I/ Faxed to Counsel as listed above [ }Mailed to Counsel as listed above
Dated: g / / &( :
T J. EAglish  /
< Of/The District Cou

Overdue Civil Inactivity Order Of Dismissal/Retention O O H



FIRST JUDICIAL DISTRICT COURT, STATE OF IDAHO

IN AND FOR THE COUNTY OF KOOTENAI = e
324 W. GARDEN AVENUE T T Vet
COEUR D'ALENE, IDAHO 83816-9000 e LR
?h M
et /
ERUTY

PROSECUTOR KOOTENAI COUNTY
INTEROFFICE DELIVERY
COEUR D'ALENE [D 83814

NOTICE OF PROPOSED DISMISSAL

Pursuant to Rule 40(c) of the Idaho Rules of Civil Procedure, notice is hereby given that in the absence
of a showing, by written affidavit filed with this Court on or before Friday, February 25, 2005 at 16:30
AM, setting forth specific facts justifying retention and setting forth a specific time table for actions
necessary to make the case ready for trial setting and processing the specific matters left at issue therein,
ali pending matters in the following case will be dismissed for inactivity on or after February 25th,
2605,

CASE NO. CASE TITLE
CV-2002-0000674 Daniel L. Eby, Plaintiff
Vs

State Of Idaho, Defendant

Copics matled, postage pre-paid to;

(%\Counseh as listed above.

Dated: Tuesday, February 08, 2005
Daniel J. English
Clerk Of The District Court

By: ,ﬂw %’,«\ o ,Q,,a/e_ﬁ,

R

Deputy Clerk

Overdue Civil Inactivity Notice Of Proposed Dismissal



FIRST JUDICIAL DISTRICT COURT, STATE OF IDAHO ,
IN AND FOR THE COUNTY OF KOOTENAI R TR
324 W. GARDEN AVENUE A o
COEUR D'ALENE, IDAHO $3816-9000 e T CoURT

FPTI, ;

"l’p( :»/%M_,/

I

ROLF M. KEHNE
P. 0. BOX 520
EAGLE ID 83616-0525

NOTICE OF PROPOSED DISMISSAL

Pursuant to Rule 40(c) of the Idaho Rules of Civil Procedure, notice is hereby given that in the absence
of a showing, by written affidavit filed with this Court on or before Friday, February 25, 2005 at 10:30
AM, setting forth specific facts justifying retention and setting forth a specific time table for actions
necessary to make the case ready for trial setting and processing the specific matters left at issue therein,
al} pending matters in the following case will be dismissed for inactivity on or after February 25th,
2005.

CASE NO, CASE TITLE
CV-2002-0000674 Daniel L Eby, Plaintiff
Vs

State Of Idaho, Defendant

Copies mailed, postage pre-paid to:
( ><)\C0unse!, as listed above.

Dated: Tuesday, February 08, 2005

Daniel J. English

Clerk Of The District Court
BYI /pﬁ?;/s Tl [J-?’/ﬁ-/l

Deputy Clerk

Overdue Civil Inactivity Notice Of Proposed Dismissal



Rolf M. Kehne

Rolf Kehne Law Office pLic
PO Box 520

Eagle, Idaho, 83616
208.939.2023 (voice)
208.939.6909 (fax)

ISB 2190

Attorney for Defendant

IN THE FIRST JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR KOOTENAI COUNTY

DANIEL L. EBY, .

)
Petitioner, ) . ‘
) caseNo. (Y A=l 74
VS. )
) PETITIONER'S RESPONSE
THE STATE OF IDAHO, ) IRCP 40(C) NOTICE AND
Respondent. ) REQUEST FOR RETENTION
)

Petitioner Daniel L. Eby hereby respectfully submits his
response tb the NOTICE OF PROPOSED DISMISSAL filed February
8, 2005. Petitioner respectfully request the Court to retain this
case on the calendar, and in support thereof submits the
accompanying affidavit of Rolf Kehne, counsel for Petitioner, and
shows this Court as follows:

Petitioner Daniel L. Eby timely filed a Petition under the

Uniform Post-Conviction Relief Act (UPCPA), 1.C. §19-4901.

EBY - Petitioner’s 2/25/05 Response To IRCP 40f{c) NOTICE

1
091




The Petition on file is a “bare-bones” form Petition and not
adequate to require the State to respond. Since the last time
Petitioner reported to the Court in one of these 40(c) Responses,
counsel has completed of the interviews necessary for pre-filing
investi.gation.

Petitioner is ready to file a Petition. Counsel is scheduled to
visit Petitioner at the Idaho Correcticnal Institution-Orofino on
February 28", 2005 at noon. Barring any unexpected concerns
Petitioner might have with the Petition, the Petition will be signed
that day.

An Amended Petition will be filed on or before Friday the 4™ of

March, 2005, or a sworn declaration explaining why it was not, and

giving more detail justifying retention will be filed by that a‘ate.

DATED the February 25, 2005

——

)
Rolf Kehne™\

Attorney'for Defendant

EBY — Petitioner’s 2/25/05 Response To IRCP 4i)(c} NOTICE
-2 -
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Rolf M. Kehne

Rolf Kehne Law Office PLLC
PO Box 520 :

Eagle, Idaho, 83616
208.939.2023 (voice)
208.939.6509 (fax)

ISB 2190

IN THE FIRST JUDICIAL DISTRICT OF THE STATE OF
Attorney for Petitioner IDAHO, IN AND FOR KOOTENAI

COUNTY
DANIEL L. EBY, y  caseNo.(WVOL - 0375/
Petitioner, )
) AFFIDAVIT OF COUNSEL
VS. ) ROLF KEHNE SUPPORTING
' ) FETITIONER'S RESPONSE TO
THE STATE OF IDAHO, ); IRCP 40(C) NOTICE AND
Respondent. ) REQUEST FOR RETENTION
)

ROLF KEHNE, being first duly sworn upon his oath, deposes
and says that:
1. I am Iiceﬁsed to practice law in Idaho and have
been so licensed since February, 1978.
2. I represent Petitioner Daniel L. Eby by virtue of a

contract between myself and Kootenai County.

- EBY -~ Petitioner’s 2/25/05 Response To IRCP 40(c) NOTICE
. -3



3. I have represented Petitioner since mid-October,
2002.

4, I authored the accompanying Petitioner’s Response

- To IRCP40(c) Notice And Request For Retention; I
am aware of its contents and the allegations
therein contained are true and accurate to the best
of my knowledge, information, and belief,

5. I hereby respectfully request the Court to retain
this case on the calendar.

6. I am willing to provide the Court more factual
detail concerning Petitioner’s claims, but 1 ask that
if 1 am to do so at this time, I be allowed to do so
ex parte and under seal fdr two reasons: (a) to.
avoid compromising the invéstigation by
premature disciosure of preliminary findings and
steps yet to be taken; and (b) to avoid making a
claims of misconduct or nonfeasance against any

~person unless and until complete investigation
shows sufficient factual support for the claims.

7. Claims that will ber included in the Amended

Petition, which I believe to be meritorious, are law
EBY — Petitioner’s 2/25/05 Response To IRCP 46(c} NOTICE

94



enforcement / prosecytorial  misconduct and
ineffective assistance of counsel.

8. Once the Amended Petition is filed and the State
h'.as responded, Petitioner will seek leave of the
Court pursuant to ICR 57 to conduct depositions of
triai counsé! and their investigator. Other than
that, 1 expect the State, and perhaps the
Petitioner, to move for summary disposition or
partial summary disposition. Assuming the case
lasts through that process, Petitioner will be ready
for trial.

9. -1 propose the Court set a scheduling conference-
which would include motion deadlines, and
perhaps a date for evidentiary hearing, at the
court’s convenience as soon as the Petition is filed
and the State has responded.

WHEREFORE, 1 respectfully pray this Honorable Court to

retain the matter on the calendar

DATED this February 25, 2005.

EBY — Petitioner’s 2/25/05 Response To IRCP 40{c) NOTICE
- 5.
09%



CERTIFICATE OF SERVICE
I certify that on February 25, 2005, 1 served the
foregoing Response to 40(c) Notice and the supporting
affidavit in support upon the following by depositing the same
in the U.S. Mail, properly addressed and with proper postage
affixed.
Kootenai County Prosecuting Attorney

PO Box 9000
Coeur d’Alene, Idaho 83816

ROH: Kehne MW__.W‘,___
Attorney for Petrtmner

\\\\,/'

EBY - Petitioner’s 2/25/05 Response To IRCP 40(c) NOTICE
-7 -
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FIRST J*  JAL DISTRICT COURT, STATE O*  iHO
IN ND FOR THE COUNTY OF KOOTEI .
324 W. GARDEN AVENUE
COEUR D'ALENE, IDAHO 83816-9000¢

Daniel L Eby, Plaintiff :
Case No: CV-.2002-0000674

Vs
ORDER OF DISMISSAL / RETENTION

)
)
)
)
)

State Of Idaho, Defendant

ROLF M. KEHNE
P. 0. BOX 520
EAGLE ID 83616-0525

0%-939- 64909
A W

& ! Zﬁ:j’ ORDER OF DISMISSAL / RETENTION

Pursuant to the Notice of Proposed Dismissal dated: 2/8/2005, giving a show cause date of 2/28/2005, IT IS HEREBY
ORDERED that all pending matters in this case are hereby

%ismissed

() Retained

pursuant to Rule 40(c) of the Idaho Rules of Civil Procedure.

Dated: I . .ZCD

Judge: %

Copies sent as follows:

T)[] Faxed to Counsel as listed above [ Maded to Counsgl as listed above

Dated:

Damel N n:g 'sh

Overdue Civil Inactivity Order Of Dismissal/Retention O 9




9-, .-2005

To: The Honerable Judge John Patrick Luster, ﬁﬁﬁgf%ﬁﬁava}Ss

I sent you a couple of motions on 8-17-2005 i was in eg
by another Inmate that ive got to send that kind of stuff to
the clerk of the court and that i also have to send a cop § -6 AMII: 19
them to the State i was unaware of this, Could you pleaSeﬁ@§ £F -6 L
reguard the Notice of Appeal as i was informed that i1 need to
file that at the end of all this. as of today I placed a &Gpy{ QISTRCT
of the NOTICE for a rehearing on order of Dismissal/Retention
State Post-Conviction and a Copy of the AFFIDAVIT in Sup?q%¥UTT ~
for the Motion for rehearing in the mail to the attorney general
criminal division and a copy of these to the clerk of the court
im sorry for all these mistakes i just don't know what im doing
when 1t comes to law.

Is there anyway that i could have a phone hearing reguarding
this motion and get a hearing date and time so i can have a
chance to prepare to the best of my ability with my lack of
knowledge in the law.
I thank vou for your tine, : .
Sincerely, Daniel Lee Eby #56540

L)W,é&@ 56590

054



Janiel L. Eby Tmré ICAH0 oo
56540 ICI-0 C2 COLATY OF KOOTEY o DS
Hospital Dr., N.#23 H&“

Orofince, ID 83544
umS‘P-G AMil: 19

gﬁ@?g@pyfiﬁr
Wf )v‘jz

CASE NO. CV-2002-00600674

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DIS

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KO

DANIEL L. EBY;. )
Plaintiff, )
v ) BRIEF IN SUPPORT OF
) REVIEW
STATE OF IDAHO, )
)
)

Respondent.

COMES NOW, Daniel L. Eby7., above named Plaintiff,Pro Se,
who respect-fully requests this Honorable Court to review it's
decision to dismiss Plaintiff's Petitioner for Post Conviction
for the reasons more fully contained herein:

Will the Court please note that on 17 August, 2005, Plaintiff
_submitted a letter requesting Review of Order of Dismissal
dated 2/28/05. 1In this letter Plaintiff included a Notice of
Appeal believing this was the proper motidn for review.
Plaintiff requests the Court to disregard his Notice of Appeal
until his Request for Review is decided.

1. Plaintiff was unaware of pending dismissal of his Post-
Conviction. See attached "Exhibit A"

2. Rolf Kehne, appointed counsel for the Plaintiff failed to
notify Plaintiff of pending dismissal and appears to have
some feeling, bias in the filing of post conviction for an
inmate. 'This is evident not only in this case but as the
court is aware, in the Barcella case, where the court has had
to appoint other counsel because of Mr. Kehne's behavior.
Plaintiff asserts that his case is the same as Barrcella's
and other counsel should be appeointed before dismissal.

3. Plaintiff asserts that because of Mr. Kehne's actions or lack
of, Plaintiff has not been allowed to present his case in
point.

BRIEF IN SUPPORT-1



4. Post Conviction is proper avenue to show ineffective as-
sistance of counsel.

5. Evidence exists that had it been presented would have
changed the outcome of the proceeding.

6. Defense counsel was ineffective.

7. Post Conviction is the last opportunity for Plaintiff to
seek relief.

8. Where a Constitutional violation is alleged it cannot be
construed as '"Frivolous” and dismissed without a showing
of fact and evidence to that effect.
As Plaintiff is ignorant of any filings,by Mr. Kehne,Plaintiff
asserts that someone has already confessed to the actual charge
of committing the murder. On a plea bargain this person pled
to 2nd degree murder and was sentenced to 10/life. Plaintiff
went to jury trial where he was found guilty of 1st degree
murder and sentenced to 25/life, plus a conspiracy charge 15
fixed and attempted robbery 15 fixed on this charge all ran
concurrent,
How could Plaintiff receive more time than the person who
actually committed the crime...
Plaintiff asserts that this is due to ineffective assistance
of counsel and that the jury based it's verdict on an erroneous
admission of evidence.

ARGOMENT

Plaintiff asserts that the conviction of 1st degree murder
and the resultant sentence was arrived at by an mis-informed
jury. That Plaintiff was placed outside the residence where
the crime took place and at best should be charged with

accessory after the fact.

BRIEF IN SUPPORT-2 4 DE}
i .



No evidence exists that places Plaintiff inside the area of

the crime. The speculation of the witness' and the prosecutor
do not establish intent of a crime on Plaintiff's part.

THe jury was not informed that the state needs to prove , beyond
a reasonable doubt, that the perpetrator had the general intent

to commit the underlying predicate f@lony}
State v Carlson, 134 Idaho 389, 3 P.3d 67(Ct App 2000)

These issues and others could not be presented on appeal due
to the ineffective assistance of counsel.
Evidence was destroyed, by the investigating detective, P,
Middlemore, that had it been available may have shown lack of
culpability by the Plaintiff. |

As a Petition For Post Conviction is an extension of a
Habeas Corpus, relief can be granted when the violation rises
to the level of a "fundamental defect which inherently results
in a complete miscarriage of justice” or is inconsistent with

fair procedure. Reed v Farley, 512 U.S. 339, 348(1994){gquoting
Hill v U.S., 368 U.S. 424, 428(1962)

Defense proved ineffective when he failed to present evidence

to the jury, that would estéblish a reasonable doubt as to the
guilt or innocence of all or part of the charge.

Id, at 638 n.9; see e,g,. Wray v Johnson, 202 F.3d 515, 530

(24 Cir 2000) errcneous admission of evidence is not harmless)
Applying the Brecht standard of harmless error in habeas pro-
ceedings, habeas relief is automatically granted for " structural
defects" while habeas relief for constitutionally significant
trial errors is granted only when the error "had substantial

and injurious effect or influence in the determining the jury's

verdict". Brecht v Abrahamson, 507 U.S. 619, 623-30(1993)

BRIEF IN SUPPORT-3
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(erroneous jury instruction had "substantial and injurious"
influence on jury's verdict) Barker v Yukins, 199 F.3d
867, 874(6th Cir 1999)

Plaintiff asserts that he has shown under the Cumulative Effect

Analysis due procesg violations which warrant further proceedings
Alvarez v Boyd, 225 F.3d 820, 824(7th Cir 2000)

These above mentioned issues are a matter of record and could
not have been brought at the direct appeal level due to the
ineffective assistance of counsel,.

The district court may hold an evidentiary hearing only
when the petitioner has shown that (1) either the claim relies
onh a new, retroactive rule of constitutional law that was pre-
viously unavailable, or the glaim relieé on a factual basis
that could not have been previously discovered by the exercise
of due diligence; and (2} the facts underlying the claim show
by clear and convincing evidence that, but for the constitutional

error, no reasonable jury would have convucted him or her.
see 28 U.S.C. §2254{(e){2)(A)(ii) ¢

Plaintiff believes he has shown that a reasonable doubt
exists as to the guilt or innocence that should have been set
for further proceedings by the judge's dismissal and said dis-
" fo the petition for Post Conviction was premature and did not
allow Petitioner to present his case in point.

O'Blasney v Solem, 774 F.2d 925, 926(8th Cir 1985)
{summary dismissal improper because allegations of insufficient
evidence were legally sufficient) :
. CONCLUSION
Plaintiff has beern denied a fair trial as guarunteed to

him by the U.S.Constitution and the Constitution of the State
of TIdaho. U.S. Comst. Amend. IV V XIV.

BRIEF IN SUPPORT-4

10%



The actions or lack of by the defense attorney have resulted

in an uninformed verdict by the jury and constitute ineffective
assistance of counsel. Where counsel is ineffective it is the
same as not having any counsel. Plaintiff's attempt to present
these issues to the courts, ie, post conviction, have been
detered by appointed counsel and subsequently dismissed before
Plaintiff's case in point has been made. Said dismissal is
error. Plaintiff further attaches his exhibits as further
proof of his claims. '

RELIEF

Plaintiff respectfully requests this Honorable Court to
issue it's Order for the following:

1. Assuming jurisdiction over this matter.

2. Reverse dismissal of Plaintiff's Post Conviction and remand
for further proceedings.

3. Grant a hearing and make a decision on the facts and issues
presented by the Plaintiff.

4. Remand for new trial.

5. Appoint counsel for the Plaintiff.

6. GCrant any and all relief the court deems necessary to remdy
the situation.

DATED this /5T day of september,2005.

(fﬂi:)aﬂau//)Z&L” Z:ZZ/

Plaintiff
CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I have sent a copy of the foregoing
document to the below listed address, via the ICI-O legal mail
system.

Deputy Attorney General
Criminal Division

P.C. Box 83720

Boise,ID 83720-0010

Kootenai County Courthouse
501 GOVERMENT WAY
P.0O. Box 9000

CDA. ID 83816-9000
| L::;Z::zﬁmma/ ,Zéxadiéaw

Plaintiff

BRIEF IN SUPPCRT-~5
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Daniel Eby #56540 J 8-08 5
"ICI-O Unit C-2

Hospital North Drive #23

Orofino, IDAHO 83544

Dear Clerk of the Court,

My name is Daniel Lee Eby #56540 I was wondering if you
could tell me the status of my Post-Conviction Case No. CV(2-
674 And if any kind of court dates or dead lines have been
set in reguards to my case. thank you for your time and help.

Sincerely, Daniel Eby #56540

JW,&L %/scﬁsw
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FIRST J'. AL DISTRICT COURT, STATE O. _AHO
IN VD FOR THE COUNTY OF KOOTE!
324 W. GARDEN AVENUE
COEUR D'ALENE, IDAHO 83816-9000

Daniel L Eby, Plaintiff )
) Case No: CV-2002-0000674
Vs )
) ORDER OF DISMISSAL / RETENTION
State Of Idaho, Defendant )
G ‘r”“ o IDAHD
ROLF M. KEHNE : Lo 0f KOOTAT

P. 0. BOX 520
EAGLE, ID 83616-0525

0%-939- (4909
gﬁ@éi

(/ ! ?‘53 ORDER OF DISMISSAL / RETENTION |

%Qw / a4

Pursuant to the Notice of Proposed Dismissal dated: 2/8/2005, giving a show cause date of 2/28/2005, IT IS HEREBY

ORDERED that all pending matters in this case are hereby

W}Bismissed

{ ) Retained

pursuant to Rule 40(c) of the Idaho Rules of Civil Procedure.

Dated: Jone. 14 20085

Copies sent as follows:

T><} Faxed to Counsel as listed above [ ] Mailed to Counsel as listed above

Dated:

Damel I ng sh

Overdue Civil Inactivity Order Of Dismissal/Retention 1 0 b
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Daniel Lee Eby #565:

- ICI-O Unit C-2

Hospital North Drive #23 : STATE OF IDAHO N
orofino ID. 83544 Coumomoorgm[f SS

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DiSTRIC@Nﬁ%EP~5 AH!I;Ig
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI -~

cg?ék DISTRATT

Case No. CV-2002-0674 e _
AFFIDAVIT IN SUPPORT FOR PUON
FOR REHEARING

Daniel Lee Eby,
Plaintiff,

vs.

State of Idaho,
Respondent,

i I ST S S

State of Idaho
County of Clearwater ss

Comes now Daniel Lee Eby Defendant in the above entitled matter,
does hereby swear under the penalty of perjury that the following
is true and correct to the best of my knowledge.

1.Rolf Kehne Never sent me notice that the court was going to
dismiss my Post-Conviction for lack of inactivity.

2.If T would of known the court was going to dismiss my Post-
Conviction I would have copposed the dismigssal.

3. spoke to Mr.Rolf Kehne around May 2005 and everything was
fine with my Post-Conviction. .

4 .Mr. Rolf Kehne's Conduct has denied me Due Process of law

pated This Jndday of 5?,2/7w6c-:r 2005
T il S El,
Defendant =

I HEFORE ME THISQ\B‘%ay of

Q ef 2005 \ Q,@W |

(SEAL)

Commlﬂslon expires: ulaLﬁfl

r
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Daniel Eby #56540
ICI-0 Unit C-2

Hospital North Drive #23 SIATE OF IDAHC 1ac
Oroif) ino ID. 83544 ' C&S TY GF KOOTENAL S S8
L F : .

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT ofWiSFP -6 AMI{: 19
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAT

Daniel Lee Eby,

Plaintiff, Case No. CV-2002-0674
NOTICE FOR A REHEARING ON ORDER
OF DISMISSAL/RETENTION STATE

POST-CONVICTION

vsS.

State Of Idaho,
Respondent,

Notice is hearby given that Daniel Lee Eby #56540, Defendant
in the above named case, Asks for a rehearing on the ORDER OF
DISMISSAL/RETENTION OF STATE POST-CONVICTION,

Dated &-/7-Joo5

Signe§722wu@ﬂxéz_éiig«54593



CE.  .fFICATE OF SERVICE

I,Daniel Lee Eby #56540 hereby certify under penalty of perjury
that a true and correct copy of Notice for rehearing on order
of dismissal/Retention State Post-Conviction and a copy of the
AFFIDAVIT IN SUPPORT FOR MOTION FOR REHEARING Has been provided
to the Deputy Attorney General Criminal Division Po. Box 83720
boise Idaho 83720 and to the Clerk of the Court at Kootenai
county Courthouse 501 Goverment way Po.Box 9000 CDA ID. 83816-
9006, By placing said motions in a postage-paid envelope and
mailing said envelopes via United States mail this Tst day of
SEPTEMBER 2005

Daniel Lee Eby #56540

i;jz%uuAQ/ Lee Cly
e

SEPTEMBER-01-2005

7 -)-Qoos



: COUNT< 77 %m0 s 39
Daniel lee Eby #56540 A
ICI-O Unit C-2 N S MR
Hospital North Drive #23 i N
Orofino Idaho 83544 e Dt R
RECEIVED %%ng >
SEP 16 2005
ngérﬁi & g0
Dear Clerk of the Court,

My name is Daniel Lee Eby #56540 1 was wonderin |
if you could give me the status of my case CX#-02-0674 ( cv -o2 o 7%
regarding the motion for Rehearing, Brief & Affidavit in
support. Thank you for your time in this matter.
Sincerely,
Daniel lee Eby #56540

____ B

L‘”"/’/iznw/ﬁzz. 5(;7 SesYo

Dated 09-13-2005
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Daniel lee Eby #5¢ .. | 7 ‘ q.

ICI-0 Unit C-2 ‘(’;&twgr KOOTE *W}SS
Hospital North Drive #23 e,

Orofino Idaho 83544

‘?GEEOCT -3 A0 L2

FRO SE Do

IN THE DISTRICT COURT OF THE FIRST JUDICI@%§%£34§E&FQH5T

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
BEROTY

Case No. CV-2002-0674

MOTION FOR APPOINTMENT OF NEW

COUNSEL.

Daniel L. Eby,
Plaintiff,

VE.

State of Idaho,
Respondent.

Comes now, Daniel L. Eby, In the above entitled matter
and moves this Honorable court to petitioner's motion for
Appointment of new counsel for the reasons more fully set forth
here in.

1. Petitioner believes Mr., Kehne is in conflict resulting
in bais towards this petitioner His actions or lack of have
caused prejudice to this petitioner.

2. Due to Mr. Kehne's negligence petitioner's Post-
Conviction was dismissed.

3. Mr. Rolf Kehne has failed to contact above petitioner
in anyway as to the status of the case, Mr. kehne has not
answered any letters or phone calls that petitioner has sent
in the last two years or calls in the last six months. SEE
ATTACHED EXHIBIT (S) A,B,C,D,E,F.

4. Petitioner is not competent in the law therefore
respectfully requests other counsel in this matter or any and
all relief this Honorable court deems necessary.

Dated T 39 2005

puttoncronid s b

MOTION FOR APPOINTMENT OF NEW COUNSEL -1
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o |
CERTIFICATE OF SERVIC

I Daniel L. Eby hereby certify that on the 30th day of
September 2005, I mailed a true and correct copy of the motion
for Appointment of new counsel. Via the ICI-0O Legal mail system

to:

Clerk of the Court Prosecutor Kootenai County
Kootenai County Court House 324 W. Garden Avenue
324 W. Garden Avenue Coeur D' Alene, IDAHO 83816~

Coeur D' Alene, IDAHO 83816-9000 9000

Rolf kehne
Po. Box 520
Eagle, IDAHO 83616-0525

. DANIEL LEE EBY #56540 DATED THIS 30th DAY OF SEPTEMBER
2005

CDWZ& 56} T30S0 WM/SO/QOOS

MOTION FOR APPOINTMENT OF NEW COUNSEL-2
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Nanial Lee Trhy#RaS4
ICI-" Unit T-2

UYgspital Yorth Trive #7270
Drofino TDAYN, <2544
Daar Rolf ¥ehne,

This is Toniel Fhy#SASL40  TagefCVN2-04T74

Tm wriring to see what the atatus of my case is and if

dates "ave Dheen

53]

et yet.
T wae alen wonderine {Ff (70%) 2RO-FN22 4o the only nusber

T ean try to call vou collect at?

The reason that im askine is because ive hean trving to reach

]

you at that numher for a2hout Z2or5S months Aurine businese hours
with ne luclk,

Could you nlease write and let we know how the case is
going and if any court dates have heen set.
Thank vou for vour time.

“incerely,
Naniel Lee %hy

&
@
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(2-2003
Dear Rolf Kehne,

This is Daniel Lee Eby#5654b im just writing to check and
see how thing's are going on the case.

And if they have set any kind of court date's if so 1 don't
have to be present at all of them do i? I would prefer to only
be at the main hearing were we are able to call witness's i
would want to have my cousin Jeremy Schmitz suspenaed and at
the hearing so that we could. question him about the event's
that took place the night the crime was committed.

Have you been able to talk with Brad Chapman? And find
out what he meant when he said that he has a couple of idea’s
that might work.

Thank you for your time and help in this matter, Sincerely,

Daniel Lee Eby #56540

»«@j K&

115



Page 1 of 2 S ©18-2-2003

Daniel Eby #56540 /i O\
ICI-0 Unit C-2 /S
Hospital North Drive #23 i&;f\

Orofino IDAHO, 83544

Dear Rolf Kehne,

This is Daniel Lee Eby #56540 Case No.CV02-674

Im just writing to see how things are going on the case,and
if any kindlof court dates have been set fet?

And im also enclosing a couple of case cites to see if
you think they would be of any use,

Aiding & Abeding

U.S. V. Vossunthorn, 167 F3d 1267 (9th Cir.1999)

CHIA V. Cambra, 281 F3d 1032 (9th Cir.2002)

U.S. V. LaFleur, 971 F2d 200 (9th Cir.1991)

Instructions .

James V. Xentucky, 466 US 341, 80 Led2d 346,104 Sct 1830
(1984}

Equal Protection

City of Cleburne V. Cleburne Living Center 473 US 432,
87 Led2d 313,105 Sct. 3249 (1985)

Have you been able to éet ahold of Brad Chapman to fintd
out what he meant by that letter,or Cliffs Attorney to see if
what he told you is a fact about how the State threatened him
through his Attorney.

And i was also wondering if you have been able to get ahold
of my aunt Kerri or my cousin Jenni?

My aunt Kerri's last néme use to be Day but she got married
and im not sure what her new last name is,you could contact

my mother Terri Halsell at (425) 712-3674 and im sure that she
knows her new last name and possible an address or a phone number

were she could be reached at,and probaly the same for my cousin

116




Page 2 of 2 o . "\8m2—2003
Jenni Estes. | J

My aunt Xerri is in reguards to the bloody cloths she wésheé
for Cliff and Jeremy,

| My cousin Jenni is in reguards to what my aunt Cindee told

her about what Cliff did in reguards to the murder, one night
when they were partying.

Thank you for your time and help in this matter.

Sincerely,

Daniel Eby

i
-y BLT (@




Daniel Eby #56540 ' » 8-09-2005
ICI-0 Unit C-2

Hospital North Drive #23 CASE No. CV02-674
Orofino, IDAHQO 83544

Dear Rolf Kehne,

This is Daniel Lee Eby #56540 Im writing in reguards to my
post-conviction and if any court dates or dead lines have been
set reguarding my Post-Conviction?

As of todays date i haven't been able to get in contact
with you i tried to call your office (208) 939-2023 but that
number has been disconnected. It gives you a new number,

(208) 376-4006 but as of today i have been unable to get in
contact with anybody or even an answering machine.

Could you please get in contact with me some how so that
i can find out the status of my Post—Conviction. thank you

Sincerely, Daniel Eby

X oI @

11¢
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AND FOR THE COUNTY OF KOOT. ~ Al
324 W. GARDEN AVENUE

FIRST Ui AL DISTRICT COURT, STATE "7 0 /
COEUR D'ALENE, IDAHO 83816-9000 /)
J/

FILED / ™
STATE OF IDFHO, COPNTY OF KOOTENAI | S8 /
_CLERK HE DISTRICT CQURT )
Ly b //
(/ EPUTY

DANIEL L EBY, PLAINTIFF
Case No: CV-2002-0000674
VS
ORDER APPOINTING PUBLIC DEFENDER

R e

STATE OF IDAHO, DEFENDANT

The Court being fully advised as to the application of Daniel Eby, and it appearing to be a proper case,

NOW, THEREFORE, IT IS ORDERED that

Kootenai County Public Defender

P.0. Box 9000/ 400 Northwest Boulevard
Coeur d’Alene, [D 83814

(208) 446-1700

a duly licensed attorney in the State of Idaho, is hereby appointed to represent said applicant in all proceedings in the
above entitled case.

NEW ATTORNEY TO BE APPOINTED TO REPRESET DANIEL EBY

Said applicant is further advised that he/she may be required to reimburse the Court for all or part of the cost of court
appointed counsel.

. iy o el 04‘)“1‘“1_
aay

Judge

Copies to: }\
‘ é Public Defender A4 - 77/ > \/ Applicant J/

Nomsr 1553 ST
: Deputy Clérk ~—_

10,00 1 RO 13/l 116-1701

Order Appointing Public Defender — Civil

—
PO




03/07/2006 14:16 FAX 2082632580 o LAY OFFICE LINDA PAYNE ool
s vy

O3/0872006 MON £53:37 FAX 446t - ) PLURLIC DEPENDER »as PAYNE.LEND _' . *-;
QR!@QNAL STATE QF mAH
o TAHD
FlanTe oF KOOTENA S8

John M. Adams, Public Defender Zﬂﬂﬁ MAR ._7 PH 3 39

Office of the Kootenai County Public Defender .
: %, ' lsr}e i
N | ih
= DEPUTY —

400 Northwest Boulevard

PO Box 9000

Coeur d'Alene, Jdaho 83814

Phone: (208) 446-1700; Fax: (208) 446-1701
Bar Number: 3304

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENA!

DANIEL L. EBY, )
PLAINTIFF )
) CASE NUMBER CV-02-0000674
VS, 3
) SUBSTITUTION OF COUNSEL
STATE OF IDARO, )
| _ DEFENDANT }
)

NOTICE 18 HEREBY GIVEN that the attormney for Daniel L. Eby is hereby changed. The
withdrawiag attorney is John M. Adams, Public Defender, and new attorney and substitution of

record 1s TINDA T PAYNE, Contlict Public Deflender, whose address is 706 Superior Street,

Suite C; Sandpoint. 1D 83864.

You are hereby nofified that any pracess to be served on the above named defendant shatl be

served upon LINDA L PAYNE, Attorney at Law.

DATHED this ——--“-Z—w—- day of March, 2006
OFFICE OF THE KOOTENAI

BY:

WITHDRAWING ATTORNEY

SUBSTITUTION OF COUNSEL Page 1

127




03/07/2006 14:16 FAX 2082632580 .. . LAY OFFICE LINDA PAYNE @002
; FUBLIC DEFENDER a-s PAYNE, LYNY g e

OA/06S 2008 BON 1537 FAX 4461

DATED this ij_ day of Mareh, 2006,

. ‘/.f""" ”

%)
A

BECORD

CERTIFICATE OF DELIVERY

¢ was personally served by placing a

} hereby certify tat a lrue and cotrect copy of the foregoin
_day of March, 2006, addressed to:

copy of the same in the nterotfice mailbox on the _~ TEW

Kootenai Couanty Proseculor

SUBSTITUTION OF COUNSEL Page 2

RTINS



3/13/2006 12:56 FAX 2082632580 LAW OFFICE LINDA PAYNE . ool

i

STATE OF DR 139

CC\ ﬁ lu‘. Ct 1\"\ J
FLEDY €

LINDA I PAYNE, Bar #6222
Contlict/Contract Public Defender
706 Superior St., Suite C
Sandpeint, ID 83864

(208) 255-7555, FAX (208) 263-2580

IN THE DISTRICT COQURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAIT

Daniel L. Eby
CASENO. 'V 2002-00674

PlaintiT,
NOTICE OF APPEARANCE

Vs,
State of Idaho,

Defendant.

R S N D R S

COMES NOW the undersigned attorney and hereby appears for and on behalf of the
above-named plaintiff.

’ o
DATED this / day of March, 2006.

rf\

By: [/ \‘\(C A gn e
Y INDA T P AYNE
/\ikﬁ‘re%{}mkhgh_midnl .

NOTICE OF APPEARANCE, - 1 2 ;\



3/13/2006 12:56 KAX 2082632580 LAW OFFICE LINDA PAYNE o 002

CERTIFICATE OF MAILING

. f Ca g . .
[ hereby certify that on the }_9 day of March, 2000, T caused a true and correct copy ol

the foregoing document to be served upon the following person in the following manner:

Kootenai C. Prosecutor

1J.8. Mail, Postage Prepaid
Couer d’Alene, 1D 83814

J

1 Overnight Matl

1 Hand delivered

¥1 Facsimife No. &/ Tof
| Courthouse Mail

1 Other

[
{.
[
|
i'
(

sl tnd

[

NOTICE OF APPEARANCE -2 ’l ’;,‘ i

o




Daniel Lee Eby #5640 6-07-06 lDN%Q

ICI-O Unit C-2 SIATEOF
Hospital North Drive #23 ‘ %mﬁgﬁr“;
Orofino, IDAHO 83544 _‘j;r:" 7

A

To: The Honorable Judge John Patrick Luster,
Sir, I'm sorry to bother you with this letter, My name

is Daniel Lee Eby #56540 Case # CV-02-0674 Enclosed is a copy

of a letter I received from my current attorney Linda Payne

regarding the status of my case.

Your Honor I'm kind of worried about this letter I received

~from her it sounded to me like she isn't concerned about my

case at all and that she will get to it when she has time.
I was wondering if their is any kind of dead lines or time
issues on my case?

And if it would be at all possible your Honor could I find
out approximately when my case might be set for a hearing?

Sir, I thank you for your time in this matter. Sincerely,

Daniel Eby #56540

C ) i) oo Tty

[ WS




Legaf Services

Linda J. Payne

Attorney, Advocate, Adviser

In Sandpoint Area: In Coeur & Alene Area:

706 Superior St. Suite By Appointment Only
Sandypoint ID 83864 (208) 665-1303
(208} 255-7555 Fax (208) 667-8292
(208) 263-2580 Fax,

May 24, 2006

Daniel Eby

#56540

ICIO Unit C-2
#23 Hospital North Drive
Orofino ID 83544

Re: Post Conviction Claim
Mr. Eby:
I received your letter.

Mr. Barcella didn’t get appointed two attorneys. His attorney (Mike Palmer) didn’t have time to do 1t,
so his attorney asked another attorney (Stan Rines) to work on his case.

His attorney filed a motion to be relieved of the duty of representing Mr. Barcella because Mr. Barcella’
was originally charged with a capital crime'(outside the scope of our contracts with the county). Judge
Luster denied the motion because 1) this is a civil action, not a capital criminal case; 2} the issue is
contractual between the county and Mr. Barcella’s attorney.

What Mr. Barcella’s attorney may get out of the issue is more money.

The status of your case is in abeyance. There is no court date. I spoke with Judge Luster about your
case approximately a month ago, and (since 1 have another murder trial upcoming with him) he is not
pushing your case to hearing, He is giving me time to work on the current murder case and yours before
he sets a hearing.

When I get time I will read your file and give you an analysis. As I previously said, the strongest issue
in your case is that your sentence is grossly disproportionate. I seriously doubt that you would get any

less than 10 years. We have plenty of time to adequately deal with your case.

Please write any time, and 1 will respond as soon as [ can.

Attome;/é%aw
Conflic tract

lic Defender



\/22,2008 13:49 FAX 2082632580 LAW-OFFICES + KC~-CLERK @oo02

Linda J. Payne

Attorney at Law
Conflict/Contract Public Defender
212 N, First Avenue, Suite 20013
Sandpoint, Idaho 83864

(208) 255-7555

(208) 263-2580 Tax

ISR #6222

Attorney for Defendant

IN THE DISTRICT COURT OF THE FIRST JUIDICIAL DISTRICT OF THE STATE
OF TDAHO, IN AND FOR THE COUNTY OF KOOTENAT

DANIEL L. EBY, )
)
Plaintifl, ) CASEENQO., CV-2002-674
}
V. }
)
STATE OF IDAHO, ) AMENDED PETITION
} FOR POST CONVICTION
Defendant, ) RELILF :
}

COMES NOW, plaintiff, and hereby amends his Petition for Post (Z?cmtﬂ}'icti(m
Relief to include a cause of action for violation of the Eighth Amendment, Umited Siates
Constitution, grossly disproportionate sentences ag follows:
i. The fixed term of 25 years for First Degree Murder is grossty
disproportionate, cruel and unusual and as such is in violation of the
Eighth Amendment to the United States Constitution.
2. The fixed term of 15 years for Conspiracy to Commit Robbery is grossly
disproportionate, cruel and unusual and as such is in violation of the

Eighth Amendment to the United States Constitution.

AMENDED PETITION FOR PCR - Page | ’I 2 ’/"’




8/22/20068 13:48 FAX 2082632580 _ LAW-OFFICES » KC-CLERK @003

WHEREFORE, plaintiff prays as follows:

1. That the Court find that the fixed term of 25 years for First Degree Murder
18 grossly disproportionate and in violation of the 8" Amendment;

2. That the Court find that the fixed term of 15 years for Conspiracy to
Commit Robbery is grossly disproportionate and in violation of the gh
Amendment;

3. That the Court vacate the 1wo sentences and impose fixed terms that pass
constitutional muster;

4. For other and further relief as the court deems just and equitable.

DATED this 15" day of August, 2006.

z?%\f}f ~

LINDX ] RAWNE
Attorney A1

STATE OF IDAHO )
County of Clearwater )

b, DANIEL L. EBY, being first duly sworn upon oath, depose and say, that { am
the plaintiff herein, and all statements made 1n the foregoing Amended Petition for Post
Conviction Relief are true and correct 1o the best of my knowledge and beliel,

O linniid don, Eh5r
DANIEL L. EBY

SUBSCRIBED AND SWORN to before me this | day of August, 2006.

tarl Public. State of Idahe
foyed at Oratino, idaho

}




"/2006 13:49 FAX 2082632580 . . LAW-OFFICES + K€ CLERK 7 @oos

Daniel Eby #56540

2CI-C Unit C-2

Hozpital North Drive #23
Orofino, IDAHDO 83544

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
THE STATE OF IDAHC, IN AND FOR THE COUNTY OF KOOTENAL

Daniel lee Eby,
Plaintiff,

Case No, CV-2002-0674
AFFIDAVIT IN REGARDS TO THE é;%%%?
AMENDED PETITION FOR POST-
CONVICTION RELIEF

VE.,

State of Idaho,
befendant,

OOMES NOW . niaintiFFf, Naniel Tese Bhy in the ahove enhiifiled

matter, does hereby swear under the penalty of perijury that
the following is true and correct to the best of my knowledge.

1. Linda Payne, It is wy understanding and belief that
this Amended Petition for Post-Conviction Relief (Dated AUGUST
15 2006) that you want me to gelt Noterized, Is so you can add
that issue in with the issue's that I filed with the court on

{(January 31 2002)

2. 'If that is nolt the case I would not have got the said
Amended Petition (Dated August 15 2006) Notarized

3. The issue’'s T filed on {(January 31 2002) are as follows,
Issue #1 POLICE OR PROSECUTOR WITHHOLDING FAVORABLE EVIDENCE
FROM THE DEFENSE SER PRELIMINARY HEARING TRANSCRIPTS (PG, 204)

LOAD THE PUBLIC DE‘F]NDI"R 5 OFFICE WAS I BT L [V‘VF TIIT"V WLRF‘ NOT
ABLE TO REPRESENT ME TO THE BEST OF THERE ABILITY, I FEEL IT
WAS DETRIMENTAL TO MY CASE WITH MY ATTORNEYS AND MY CO DEFENDENT

ATTORNEY COULD BE THE BOS% OVER THE NEXT AND THB FACT THAT
MINE AND MY COUSIN JEREMY SCHMITZ INVESTIGATOR S WERE HUSBAND
AND WIFE SURE DIDN'T HELP MY CASE. (I FEEL THAT THERE WAS ALOT

OF CONFLICT OF INTEREST IN MY CASE.)

4. T want you to include all this stuff in my Post-
Conviction,

AFFIDAVIT IN REGARDS TO AMENDED PETITION FOR POST-CONVICTION
RELIEF PAGE #1

129



172272006 13:30 FAX 2082632580 _ LAW-OFFICES » RC-CLERK i 003

' 5. I agree with this new issue you want to add in my case,
the APPEALS ruled that my murder charge was one as of FELONY
murder, please check appeals court ‘decision. I don't understand
why I got so much more time then my cousin Jeremy Schmitz he
plead guilty to 2nd degree murder and got sentenced to 10 to
life. The appeals ruled mine was a felony murder which I think
should be a lesser included offense and I get sentenced to 25
to iife which is grossly disproportionate, But I have never
been back in front of a judge since the appeals courts ruling
that mine was a felony murder rule and dismissing my ATTEMPTED

ROBBERY CONVICTION.

{(DATED THIS 17th DAY OF AUGUST,2006)

{.f"? L e
i J__./\:{L’."M,cﬁ.f.-” Lot 3, A

Daniel lee Eby 7
Plaiankiff

STATE OF IDAHO }
1ss

Countty of clearwater )

1,DANIEL Lee Eby, being first duly sworn upon oath, depose
and say, that I am the plaintiff herein, and all statements
made in the foregoing AFFIDAVIT IN REGARDS TO THE AMENDED
PETITION FOR POST-CONVICTION RELIEF ARE TRUE AND CORRECT TO
THE RBEST OF MY KNOWLEDGE AND BELIEF.

e A
{JL;ng¢¢z¢!£{£¢ Fotlay
Daniel Lee Eby

SUBSCRIBED AND SWORN to before me this /2 day of august,2006

Commission expires: \\jf}ﬁ/ﬁ*}

AFFIDAVIT IN REGARDS TO AMENDED PETITION FOR POST-CONVICTION
RELIEF PAGE #2

. Y
nd
o




1/29/2008 17:13 FAX 2082632580 . LAW-OFFICES » KC-CLERK idooz

Daniel Lee Fby #5654 ' ‘

ICEI-O Unit C-2 gﬁgﬁFﬁmc
Hospital North Drive #23 HanTW&XﬂN@}SS
Orofino, Idaho 83544 '

zmMAUG30§i;ié:;g

IN THE DISTRICT CQURT OF THE FIRST JUDICIAL UASHR DET
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOS

Daniel lee Eby,
Plaintiff, Case No. CV-2002-0674

Affidavit in response to

aAttorney letter dated August

22-2006 regarding Post-Conviction

Vs,

State of Idaho,
betendant,

L e L N S

Comes Now, Plaintiff, Daniel Lee Eby in the above entitled
matter, does hereby swear under the penalty of perjury that
the following is true and c¢orrect to the best of my knowledge.

1. Linda Payne, I received your letter today dated August
22-2006, the response to that letter is as follows.

2. Regarding Ineffective Assistance of counsel/ Conflict
of interest. {1.) Mine and Jeremy Schmitz Attorney's and
Investigator's all working out of the same office, Should be
conflict of interest in it self. (2.) Counsel burdened by an
actual conflict of interest: Cuyler v. Sullivan, 446 U.S. 335,
100 S. CT. 1708, 64 L, Ed,2d 3332 (1980), U.S. v. Petz, 764
F.2d 1390, 1392 (1i1th Cir. 1985) D.S. v. Lorizzo, 786 F.2d
52, 58 (2nd Cir.1986) (3.) Who's to say what happens behind
closed doors i1f one Attorney is in higher standings then the

next in the same office.

3. Regarding Police or Prosecutor withholding favorable
evidence from the defense. (1.} See Preliminary Hearing
Transcripts (pg.204) Detective Paul Middiemore admits to
destroying a drawing and 2 or 3 pages of notes while on the
stand under oath. Wno's to say what else he has destroyed in
the process of the investigation he admits to destroying things
on more then one occasion, how am I to know that this wasn't
key evidence needed to help in the defense of my Case. Were
these said items harmful to the Prosecutions case is that why
the Detective destroyed those items. I believe they were harmful
to there case or else they would not have been destroyed.

{2.) Tf I would have been given all of these said item that
the detective Paul Middlemore has admitted to destroying so
far 1t may have been so compelling that it would have changed
the outcome of the Jury's verdict. Banks v. U.S8., 920 F. Supp.
688 (E.D. Va. 1998) '

AFFIDAVIT IN RESPONSE TO ATTORNEY LETTER DATED AUGUST 22-2006
PG.1 of 2
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U.S. v. Clark, 988 F.2d 1459 {6th Cir. 19293) Y.5. v. Cross,
928 F.2d 1030 (11th Cir. 1991) ** ’

DATED THIS 25% @AY OF AUGUST, 2006

0)4 /‘/M—é) &*’ L/é/"’] o

Daniel Lee Eby
Plaintiff

STATE OF TDAHO }
:ss
County of clearwater )

T paniel Lee Eby, being first duly sworn upon coath, depose
and say, that I am the plaintiff herein, and all statements
made in the foregoing Affidavit in response to attorney letter

dated August 22-2006 are true and correct to the bpest of my

knowledge and belief.

____

Dénlel leo Eby “

SURSCRIBED AND SWORN 10 BEFORE ME THIS 25 DAY OF AUGUST, 2006

ey, A'f : _'C‘ -,
“Notary public, State of Tdaho

Coymission expires: i pelon

AFFIDAVIT IN RESPONSE TO ATTORNEY LETTER DATED ADGUST 22m2006
PG.20F 2
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STATE OF [DaHD 53
[ {]br—l‘r( ne il E:f"l;ﬁi} b
WILLIAM J. DOUGLAS FILTD

PROSECUTING ATTORNEY

501 GOVT. WAY/ BOX 9000 WOHSEP -1 AMID: 17
COEUR D ALENE ID 83814

(208)446-1800 CLERR 3i5TRICT COUR |

(@ C‘J\,\\,u \}MT:% C)\ga

DERFUTY
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE

STATE OF IDAHO IN AND FOR THE COUNTY OF KOOTENAI

DANIEL LEE EBY, )}
) CASE NO. CV02-674
Petitioner, }
) NOTICE OF OBJECTION -
Vs, ) and DENIAL
)
) / D
STATE OF IDAHO )
)
Respondent. )
);

RESPONDENT, STATE OF IDAHO, through the office of the Kootenai County Prosecuting
Attorney, Rick Baughman, Deputy Prosecuting Attorney, hereby informs the Court that the
Respondent strongly objects to the filing of Petitioner’s Amended Petition for Post Conviction Relief
(on or about 8-16-06) based on the fact that this above captioned case has beeﬂ dismissed per order
of the court entered 6-14-05.

Respondent further informs the court and counsel that, in an exaggerated abundance of
caution, Respondent hereby denies every allegation of Petitioner’s Amended Petition for Post
Conviction Relief.

DATED this 7 dayof 23— . 2006.

e
- RICK BAUGHMAN
Deputy Prosecuting Attorney

CERTIFICATE OF MAILING
I hereby certify that on the 3/ day of 242 , 2006, a true and correct copy of the
foregoing NOTICE OF OBJECTION was faxed to ¢ O
LINDA PAYNE, 212 N. FIRST AVENUE, SUITE 200B, SANDPOINT, ID 83864

o/

NOTICE OF OBJECTION AND DENIAL | 1
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STATE OF {UAHD }SS

COUNTY OF KOGTENA
LINDA J. PAYNE FLER~5—
ATTORNEY AT LAW
CONFLICT/CONTRACT PUBLIC DEFENDER 2007 JAN 3! EM 8 2L

212 N. First Avenue, Suite 200B
Sandpoint, 1daho 83864

{208) 255-7555

(208) 263-2580

1SB #6222

CLERK DISTRICT LCURT

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

DANIEL L. EBY, )
)
Plaintiff ) CASE NUMBER  CV-2002-674
) PCR
)
V. J
) MOTION FOR SUMMARY
STATE OF IDAHO ) DISPOSITION; AMENDED
) NOTICE OF HEARING pt—
Defendant )
) DATE: FERRUARY 27, 2007
) TIME: 3:30 P.M.

COMES NOW plaintiff, by and through his attomey, and hereby moves the Court for an
order granting plaintiff”s post conviction relief claim as to the excessiveness of his sentence.

This motion is based upon tiqe files and records in this matter, upon the Court of Appealé
opinion, and upon the brief to be submitted in support. The gist‘of plaintiff’s motion is that
plaintiff merely aided and abetted the mux.dcr. The two céu'dcfendants actually performed the
killing. One co-defendant’s charge was reduced and he was sentenced to five years; the other

co-defendant received a 10 year fixed sentence. Defendant’s sentence of 25 years fixed on the

MOTION FOR SUMMARY DISPOSITION; AMENDED NOTICE OF HEARING Page 1
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; )

mu.rder charge and 15 years fixed on the robbery/coﬁSpiracy charges is grossly disproportionate
in violation of the Eighth Amendment to the United States Constitution.

PLEASE TAKE NOTICE that the hearing on plaintiff’s Motion for Summary
Disposition is scheduled for Tuesday, February 27, 2007, at the hour of 3:30 p.m., or as soon
thereafter as the matter may be heard, before the Honorable John Patrick Luster, District Judge,
at the Kootenai County Courthouse, Coeur d’ Alene, Idaho.

DATED this _ SO day of January, 2007.

LINDA Y PAYNE
.

Attorneyat Law-Conflict/Contract PD
CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I have this 5 6 day of January, 2007, served a true and
correct copy of the foregoing via fax or as otherwise indicated upon the parties as follows:

X Kootenai County Prosecuting Attorney

~ P.O. Box 9000
Coeur d’Alene, Idaho 83816-9000

KRB

‘\\_b )

MOTION FOR SUMMARY DISPOSITION: AMENDED NOTICE OF HEARING Page 2
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Linda J. Payne

Attorney at Law
Conflict/Contract Public Defender :
212 N. First Avenue, Suite 200B -
Sandpeint, Idaho 83864 STATE OF IDAHO /
(208) 255-7555
(208) 263-2580 Fax
ISB #6222

COUNTY OF KBOTENA,
r“”..E St 5

Attorney for Plaintiff
DANIEL L. EBY

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

DANIEL L. ERY, )
)
Plaintiff, ) CASE NO. CV-2002-674
)
Vs, ) '
) EBY’S BRIEF IN SUPPORT
STATE OF IDAHO, ) OF MOTION FOR SUMMARY
) DISPOSITION RE DISPROPOR-
Defendant, ) TIONATE SENTENCE
)

Plaintiff submits the following brief in support of his post conviction claim that
his sentences are grossly disproportionate and in violation of the 8 Amendment to the

United States Constitution.
FACTS

The facts of this matter are found in State v. Eby, 136 Idaho 534 (Ct. App. 2001).
Mel Evenson was murdered, hit with a bas-eball bat. Clifford Hicks, his step-son Jeremy
Schmitz and Daniel Eby were charged in Kootenai County for the murder. In a plea

agreement for his testimony, Mr. Hicks® sentence was reduced to aiding and abetting

EBY BRIEF IN SUPPORT . ..—Page ]

R
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!

after the fact, and he received the maximum sentence, 5 years fixed. Eby requests that
the court take judicial notice of Mr. Hicks’ file, CR-F-1997-3355. Mr. Schmitz pled
guilty to second degree murder, rather than going to trial as Mr. Eby did. He received a
10 year fixed, life indeterminate, sentence. Mr. Schmitz, who was represented by Public
Defender John Adams, had a plea agreement as well, as evidenced by the Trial Transcript
pp. 579, lines 19-21; pp. 589-590. Eby requests that the court take judicial notice of Mr.
Schmitz’ file, CR-F-1997-3342. Mr. Schmitz admitted to hitting Mr. Evenson with a

baseball bat. Tr. p.594, lines. 15-19.

In a ruling which ultimately was ruled error by the Court of Appeals, the trial
court judge permitted prior statements made by Mr. Schmitz indicating that Mr. Eby had
beaten Mr. Evenson with a baseball bat. When the trial court sentenced Mr. Eby, he was

relying on the statement that was ultimately ruled impermissible.
LAW

.. . . L .
When reviewing whether a sentence imposed under the Uniform Sentencing Act
constizates cruel and unusual punishment, the Court treats the minimum period of

incarceration as the duration of confinement. State v. Matteson, 123 Idaho 622, 626, 851

P.2d 336, 340 (1993); State v. Daniel, 127 Idaho 801, 804, 907 P.2d 119, 122 (Ct. App.

1995). Therefore, it is proper for the Court 1o analyze only whether the determinate
portion of the sentence violates the state and federal constitutions. State v. Grazian,

Idaho ___ (Ct. App. 2005-06%9) (Slip Opinion No. 29754, attached).

EBY BRIEF IN SUPPORT ... Page?2

Received  Feb-12-07 04:47pm From-208 8§87 B202 To-JUDGE LUSTER Page 02
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To address the constitutional challenge, the Court must first make a threshold
comparison of the crime committed and the seritence imposed to determine whether the
sentence leads to an inference of gross disproportionality, Matteson, 123 1daho at 626,

851 P.2d at 340; State v. Brown, 121 Idaho 385, 394, 825 P.2d 482, 481 (1992); State v.

Olivera, 131 Idaho 628, 632, 962 P.2d 399, 403 (Ct. App. 1998). This gross

disproportionality test is equivalent to the standard under the Idaho Constitution which
focuses upon whether the punishment is out of proportion to the gravity of the offense
committed and such as to shock the conscience of reasonable people. Brown, '121 Idaho
at 394, 825 P.2d at 491. If an inference of such disproportionality is found, the Court
must conduct a proportionality analysis comparing the sentence to those imposed on
other defenﬁants for similar offenses. Matteson, 123 Idaho at 626, 851 P.24d at 340;
Olivera, 131 idaho at 632, 962 P.2d at 403. The burden of demonstrating that a sentence
is cruel and unusual is on the person asserting the constitutional violation. State v. Clay,

124 Idaho 329, 332, 859 P.2d 365, 368 (Ct. App. 1993). Id.

In this case, the co-defendants who were at least as culpable as the plaintiff,
received significantly lighter sentences of 5 and 10 years fixed, as opposed to Mr, Eby’s

235 years fixed.

The significant difference in the three cases is that Mr, Eby exercised his

constitutional right to trial, and his two co-defendants (father and step-son) did not.

EBY BRIEF IN SUPPORT .. . —Page 3

13¢

Recelved Feb-12-07 04:47pm From-208 G667 8292 To~JUBGE LUSTER Page 03
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CONCLUSION

Based upon the facts, the files, records and appellate decisions in these three
related cases, Mr. Eby’s 25 year fixed sentence for second degree murder is grossly

disproportionate and in violation of the 8” Amendment.

RESPECTFULLY SUBMITTED this 12" day of February, 2007.

LINDA ¥ PAYNE
Attorney aintiff, DAN EBY

CERTIFICATE OF SERVICE

1 hereby certify that I served a true and correct copy of the foregoing to the
Kootenai County Prosecuting Attomey’s office this 12 day of February, 2007, by faxing
same to them at 446-1833. '

QG

Original faxed to Judge Luster’s Chambers 446-111

EBY BRIEF IN SUPPORT ... —~Page 4
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LINDA J. PAYNE

ATTORNEY AT LAW
CONFLICT/CONTRACT PUBLIC DEFENDER
212 N, First Avenue, Suite 200B
Sandpoint, Idaho 83864

(208) 255-7555

(208) 263-2580

ISB #6222

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

DANIEL LEE EBY, )
)
Plaintiff ) CASE NUMBER  CV-2002-674
) PCR
)
V. )
) MOTION TO PERMIT PLAINTIFF TO
STATE OF IDAHO, ) APPEAR VIA PHONE
)
Defendant )
}
)

The plaintiff herein, by and through his attorney of record, Linda J. Payne,
Conflict/Contract Public Defender, and hereby moves the Court for an Order permitting the
plaintiff to appear via telephone at the Motion for Summary Disposition scheduled for February
27,2007, at 3:30 p.m.

Plaintiff wishes to be present and/or to be personally heard énd as such moves for this
order. The number at which plaintiff may be reached is 208-476-3655 x 250, the paralegal’s
office at ICIO. |

DATED this /<. day of February, 2007.

BY: O—Z %"‘/

LINDA J BA@E
Attormney aw-Conflict/Contract PD

MOTION PERMIT PLAINTIFF TO APPEAR VIA TELEPHONE Page 1
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I have this__/§ day of February, 2007, served a true and
correct copy of the foregoing via fax or as otherwise indicated upon the parties as follows:

X Kootenai County Prosecuting Attorney

Rl
O

MOTION PERMIT PLAINTIFF TQ APFEAR VIA TELEPHONE Page 2

Recelved Feb-15-07 O07:31pm From-288 667 8292 PR iTu--JUE)GE LUSTER Page 02
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LINDA J, PAYNE

ATTORNEY AT LAW
CONFLICT/CONTRACT PUBLIC DEFENDER
212 N. First Avenue, Suite 200B

Sandpoint, Idaho 83864

(208) 255-7555

(208) 263-2580

ISB #6222

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

DANIEL LEE EBY, )
)
Plaintiff ) CASE NUMBER  CV=2002-674
) PCR
)
V. )
) ORDER PERMITTING PLAINTIFF TO
STATE OF IDAHO, } APPEAR VIA TELEPHONE
)
Defendant )
)
)

Plaintiff having moved to be transported for his February 27, 2007 hearing, and good cause
appearing, |

IT IS HEREBY ORDERED that the plaintiff appear via telephone. The telephone number
the Court will call is 208-476-3655 x250

J ' nona
DATEDthis __ #3""  day ommaryf 2007.

BY: W
JOHN P. LUSTER
DISTRICT IUDGE

CLERK’S CER‘I‘IFICATE OF S
I HEREBY CERTIFY that I have this_ 3 day of ?;07 serv
correct copy of the foregoing via fax or as otherwise mdmated/upon the parties as oﬂows
Kootenai County Prosecuting Attomey 776 /%3
Linda J. Payne (c/o Suzie Graham’s Fax 665-7079)

ICIO via fax 476-9745
<<JNE >
ORDER PERMITTING PLAINTIFF TO APPEAR VIA PH

Recaived  Feb=16-07 11:03am From-208 667 8292 ’14;/ To-JUDGE LUSTER Page 02
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Daniel Lee Eby #5654 WG\JT% FIDAH

ICI-0 Unit C-2 FiLEfKOOT
Hospital North Dr.#23 AT -
Orefino, Idaho 83544 JS\:MH

K- e ““““’“;gi*L\' DEPUTY
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENATL

Daniel lee Eby,

)
)
Plaintiff,) Case No. CV-2002-0674
)
Vs. ) MOTION ¥OR TELEPHONE
) Hearing
State of Idaho, )
)
Defendant, )

COMES NOW, Daniel Lee Eby, Plaintiff, In the above matter,
and hereby moves the Court for an Order permitting the Plaintiff
to appear via telephone at the Motion for Summary Disposition
scheduled for Tuesday, April 17, 2007 at 3:30pm.

Plaintiff wishes to be personally heard, and will be unable
to appear before the court, unless the court sets the matter
for telephone hearing or the Court orders him transport to the
hearing.

The Telephone number at which Plaintiff may be reached
is 208-476-3655 the paralegal's office at the Idaho department
of correction Orcofino Idaho.

DATED this 19 day of March,2007

By@ Lee Tl
PLAINTIFF 4

MOTION FOR TELEPHONE HEARING PAGE

145



o
RTIFICATE OF SERVICE

I HEREBY CERTIFY That on this 19th day of March, 2007 I

mailed a true and correct copy of the MOTION FOR TELEPHONE
HEARING via the ICI-O Legal Mail system to:

Kootenai County Prosecutor Clerk of the Court

Po Box 9000 District Judge John Patrick Luster
CDhA. Idaho 83816-9000 324 west garden avenue

Po. Box 9000
Cba, Idaho 83816-9000

Plaintiff's Attorney
Linda Payne

212 N. 1st Avenue, Suite 200 B
Sandpoint, Idaho 83864

MOTION FOR TELEPHONE HEARING PAGE 2.
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LINDA I, PAYNE

ATTORNEY AT LAW

1034 N. Third Street, Suite 9 STATE OF TDAH
Coeur d’Alene ID 83814 FLen T g

(208) 665-1303
(208) 667-8292 FAX
1SB #6222

S DEPY
IN THE RISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THL
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
DANIEL LEE EBY,

CASE NUMBER  CV-2002-674
PCR

Plaintift

V.
ORPER PERMITTING PLAINTIFF TO

STATE OF IDAHO, APPEAR VIA TELEPHONE

Defendant

_ This matter having been continued because Plaintiff was unable to appear due to a
Tockdown of the Facility on February 27, 2007, the court having previously ordered that plaintifl
be permitted to appear via telephone, and good cause appearing,

IT 1S HERERY ORDERED that the plaintifl be and hereby is permitted to appear at his
April 17, 2007, 3:30 p.m. hearing via telephone. The telephone number the Court will call'is

208-476-3655 x250.
A
DATED this 249 day of March, 2007.

BY:

JOHN P LUSTER
DISTRICT JUDGE

CLERK'S CERTIFICATE OF SERVICE
I HEREBY CERTIFY that | have this Qm day of March, 2007, served a true and

correct copy of the foregoing via fax or as otherwise indicated upan the parties gs follows:
Kootenai County Prosecuting Aitomey L//—/é /@8
Linda I. Payne via fax 667-8292
ICTO via fax 476-9745

ORDER PERMITTING PLAINTIFF TO APPEAR VIA

Received Mar—26-07 12:15pm From-208 BBT 8262 To~UDGE LUSTER 6 Page 01
W/
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O f\\\‘“’r E“i:: "“-F'wh‘ ’
LINDA J. PAYNE \g&a
Attorney at Law e oD
1034 N. THIRD ST., SUITE 9 ] R - i (* ,
COEUR D'ALENE |D 83814 - . A

{208) 665-1303
(208) 667-8292 FAX
ISB #6222

IN THE DISITRICT COURT OF THE FIRST JU ij.CYIAI,.. DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

DANIEL LEE EBY,

)
)
Plaintiff, ) CASE NO. CV-2002-674
)
vs. ) MOTION TO WITHDRAW
} (JRCP T1(b)(2)
THE STATE OF IDAHO, )
) NOTICE OF HEARING
) DATE: April 17,2007 SUPS
) TIME: 3:30 P.M.

Defendant.

COMES NOW, Linda J. Payne, c-cm‘.ﬂict/contra.c!.‘ public defender assigned to
repreisent Damiel Lee Eby on his post conviclion claim, and hereby moves to withdraw as
counsel for Mr. Eby on the grounds that the attorney-client relationsl{ip has been
irreparably damaged. Because Mr. Eby lacks confidence in my ability I can no longer
represent him. This motion is made pursuant to LR.CLP. T1(b)2)

PLEASE TAKE NOTICE that an initial hearing on this matter is scheduled for
Tuesday, April 17, 2007, at 3:30 p.n. before the Honorable John Patrick Luster and will
be heard in conjunction with other hearings scheduled in this matter on tﬁ&t day and time.

DATED this 7th day of April, 2007.

(N bl u'/
E

_I_,lN'I,W.\xA‘&(

MOTION TO WITHDRAW: NOTICL OF HEARING ’] 4 @ Page |
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CERTIFICATE OF SERVICE

I hereby certify that I served a true and correct copy of the foregoing on the
Kootenai County Prosecuting Attorney, this 7th day of April, 2007, via fax, and upon Mr.
Eby at ICIO, C2, Hospital Drive North #23, Orofino, 1> 83544

Sl

MOTION TO WITHDRAW; NOTICE OF HEARING '} /j " Page 2
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O GF l‘(‘ﬂiai ah
LINDA J. PAYNE FILEDY
Attorney at Law o o @ 90
1034 N. THIRD ST, SUITE 9 A7 pRR -9 s &z
COEUR D’ALENE ID 83814 . -
(208) 665-1303 ' G DISTRIC _;:Q;S_L}A
(208) 667-8292 FAX Q«J’:j— >
ISB #6222 R Y \ui;

IN THE DISITRICT COURT OF THE FERST JUDICIAL DISTRICT OF
THE STATE OF INDAHO, IN AND FOR THE COUNTY OF KOOTENAI

DANIEL LEE EBY, )
)
Plaintiff, ) CASENOQ. (V-2002-674
)
vs. ) MOTION TO SET ASIDE
| ) DISMISSAL (JRCP 40(c))
THE STATE OF IDAHO, )

) NOTICE OF HEARING Q,gh—
Defendant. Y DATE: April 17, 2007 '
Yy TIME: 3:30 P.M.

COMES NOW, Linda J. Payne, contflict/contract public defender assigned to
represent Daniel Lee Eby on lus post conviction claim, and hereby moves to set aside the
dismissal without prejudice of this matter pursuant to LR.C.P. 40{c).

This motion is based upon the following: Mr. Eby was appointed counsel to aid
him in hig post conviction claim. The matier was dismissed for inactivity. After the
matter was dismissed, the court reappoeinied counsel. Ms. Payne was assigned. Ms.
Payne amended the post conviction petition lo include the only issue of grossly
disproportionate sentence in violation of the 8" Amendment to the United States
Constitution.

Prior counsel failed to show good cause for retention of this matier pursuant to
IRCP 40(c). When counsel is appointed, the party represented has the right to effective

asgistance of counsel. Hernandez v. State, 127 Tdaho 685, 905 P.2d 86 {1995). Fatlure to

MOTION TO SET ASIDE DISMISSAL; N('.)"if'ICIAUE* HEARING Page 1
f'{
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diligently pursue a claim such that it is dismissed constitutes ineffective assistance of
counsel, if the party is prejudiced by the dismissal. /d. In this case, Mr. Eby has a viable
8" amendment grossly disproportionate post conviction claim, though Mr. Eby and Ms.
Payne disagree on the remainder of the original claims. Dismissal when a viable claim
exists constitutes iheﬂ’ectivc assistance of counsel.

If this matier remains dismissed, then Mr. Eby will file an ineffective assistance
of counsel claim on prior post conviction counsel, and he will likely be appointed counse!
to help him on that matter. The 8" amendment ¢laim is a viable one, and it shouid be
heard and decided by the Court. Judicial efficiency and economy constitute good cause
and support.setting aside the inactivity dismissal.

PLEASE TAKE NOTICE that the hearing on this matter is scheduled for
Tuesday, Apnril 17, 2007, at 3:30 p.m. before the Honorable John Patrick Luster and will
be he_ard in conjunction with other hearings scheduled in this matter on that day and time.

DATED this 7th day of April, 2007.

-

(2
N

YTQW -
I W (fiwr

g

CERTIFICATE OF SERVICE
I hereby certify that 1 served a true and correct copy of the foregoing on the

Kootenai County Prosecuting Attorney, this 7th day of Aprii, 2007, via fax, and upon Mr.
Eby at ICIO, €2, Hospital Drive North #23, Orofino, 1D 83544

A ﬁ@f’"’""‘
N

e

MOTION TO SET ASIDE DISMISSAL; NOTICE OF HEARING Page 2
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF T

' N (N T
STATE OF IDAHO IN AND FOR THE COUNTY O KOO’I‘E@ '
e >
\
DANIEL EBY, )
) case No. CV02-674
Petitioner, )
) ORDER
Vs, )
)
STATE OF IDAHO, )
Respondent. )
)

The above entitled matters came on for a MOTION TO SET ASIDE ENTRY OF
DISMISSAL and/or MOTION FOR SUMMARY JUDGMENT before the Honorable Judge Luster
on April 17, 2007. Personally present were the Defendant’s attorney of record, Linda Payne;
defendant appeared via telephone. Also appearing was Ken Brooks, Deputy Prosecuting Attorney.
Argument was given. Based upon such, the Court then ruled as follows:

HEREBY FINDS AND ORDERS:
That the Defendant’s Motions to Set Aside Entry of Dismissal is hereby denied.
DATED this_ 21" dayof __Agevl 2007

N2 A

JUDGE LUSTER

ORDER



CLERK’ 5 ERTIFICATE Oﬁ{[\‘AILING
I hereby certify that on th dayof /S3C¥(. -~ 2007, that atrue and correct copy of

the foregoing were mailed/delivered by regular U.S /Mail, postage prepaid, Interoffice Mail, Hand
Delivered, or Faxed to:

Prosecut(n/'/j /é - )@% Defe_:"!}se Attorney 424’7’@ %efendant

KCPSB N Auditor Police Agency
Bonding Co. I

"

/ .
DANIEL ENGLISH/ Y

(Y

CLERK OE THE DISTRICT'C

BY: C S

ORDER
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LINDA J. PAYNE

Attorney at Law

1034 N. THIRD ST., SUITE 9
COEUR D’ALENE ID 83814
(208) 665-1303

(208) 667-8292 FAX

ISB #6222

IN THE DISITRICT COURT OF THE FIRST JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

DANIEL LEE EBY, )
)
Plaintiff, ) CASENO. CV-2002-674
)
vs. ) MOTION TO SET ASIDE
) DISMISSAL (IRCP 40(c))
THE STATE OF IDAHO,

)
: ) NOTICE OF HEARING
Defendant. ) DATE: April 17, 2007
y TIME: 3:30 P.M.

COMES NOW, Linda J. Payne, conflict/contract public defender assigned to
represent Daniel Lee Eby on his post conviction claim, and hereby moves to set aside the
dismissal without prejudice of this matter pursuant. to LR.C.P. 40{c). t

| This motion is based upon the following: Mr. Eby was appointed counsel to aid
him in his post conviction claim. The matter was dismissed for inactivity. After the
matter was dismissed, the court reappointed counsel. Ms. Payne was assigned. Ms.
Payne amended the post conviction petition to include the only issue of grossly
disproportionate sentence in violation of the 8™ Amendment to the United States
Constitntion.
Prior counsel failed to show good cause for retention of this matter pursuant to

IRCP 40(c). When counsel is appointed, the party represented has the right to effective

assistance of counsel. Hernandez v. State, 127 Idaho 685, 905 P.2d 86 (1995). Failure to

MOTION TO SET ASIDE DISMISSAL; NOTICE é)E HEARING Page |
Z



diligently pursue a claim such that it is dismissed constitutes ineffective assistance of
counsel, if the party is prejudiced by the dismissal. /d. In this case, Mr. Eby has a viable
8" amendment grossly disproportionate post conviction claim, though Mr. Eby and Ms.
Payne disagree on the remainder of the original claims. Dismissal when a viable claim
exists constitutes ineffective assistance of counsel.

If this matter remains dismissed, then Mr. Eby will file an ineffective assistance
of counse! claim on prior post conviction counsel, and he will likely be appointed counsel
to help him on that matter. The 8™ amendment claim is a viable one, and it sfxould be
heard and decided by the Court. Judicial efficiency and economy constitute good cause
and support setting aside the inactivity dismissal.

PLEASE TAKE NOTICE that the hearing on this matter is scheduled for
Tuesday, April 17,2007, at 3:30 p.m. before the Honorable John Patrick Luster and will
be heard in conjunction with other hearings scheduled in this matter on that day and time.

DATED this 7th day of April, 2007.

LINI@SI. @NE

CERTIFICATE OF SERVICE

I hereby certify that I served a'true and correct copy of the foregoing on the
Kootenai County Prosecuting Attorney, this 7th day of April, 2007, via fax, and upon Mr.
Eby at ICIO, C2, Hospital Drive North #23, Orofino, ID 83544

MOTION TO SET ASIDE DISMISSAL; NOTIC}Eé)I%HEARING Page 2




T) ORIGINL

Iinda J. Payne
Attorney at Law
1034 N. Third Street, Suite 9 anamiay |y PR Ol 95
Coeur d’Alene, Idaho 83814 o .

{208) 665-1303

(208) 667-8292 FAX

1SB No. 6222

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

DANIEL LEE EBY,

CASE NUMBER CV-2002-674
Appellant

v NOTICE OF APPEAL
STATE OF IDAHO,

Respondent.

TO: THE ABOVE NAMED RESPONDENT, STATE OF IDAHO, AND THE

CLERK OF THE ABOVE ENTITLED COURT:

1. The above named Appellant hereby appeals against the above named Respondent,
the State of Idaho, to the Idaho Supreme Court from the final Order Denying Motion to Set Aside
Entry of Dismissal in this matter on April 24, 2007, the Honorable John P. Luster, presiding.

2. That the party has.a rigﬁt to appeal to the Idaho Supreme Court, and the Judgment
described above in paragraph one, is an appealable Judgment under and pursuant to Idaho
Appellate Rule 11(a)(1).

3. The issues Appellant intends to assert in this appeal include, but are not

necessarily limited to:

NOTICE OF APPEAL Page 1
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Denial of Motion to Set Aside Entry of Dismissal
4, Appellant requests the.éreparation of the entire reporter’s standard transcript as
defined in Rule 25 LA.R., and to also include the following, pursuant to Rule 25 (b}):
February 27, 2007 Hearing; April 17, 2007 Hearing.
5. The Appellant requests the following documents to be included in the clerk’s
record in addition to those automatically included under Rule 28 . A.R.: None
6. 1 hereby certify as follows:
A. A copy of this Notice of Appeal has been served upon the court reporter.
B. The Appellant is exempt from paying the estimated transcript fee because the
Appellant is an indigent who is represented by Linda J. Payne, Attorney at Law, in her capacity
as Conflict/Contract Public Defender.

C. The Appellant is exempt from paying the filing fee because the Appellant is an
indigent who is represented by Linda J. Payne, Attorney at Law,'in her capacity as
Conflict/Contract Public Defender.

D. The Appellant is exempt from paying the estimated fee for the preparation of the
record bécause the Appeliant is an indigent who is represented by the Linda J. Payne, Attorney at
Law in her capacity as Conflict/Contract Public Defender.

E. Service has been made upon all parties required to be served pursuant to Rule 20
LA.R., to wit the Kootenai County Prosecuting Attorney, and the Attorney General of Idaho
pursuant to Section 67-1401 (1) Idaho Code.

DATED this /[ day of May, 2007.

BY: Md)}/;/l/\/

LINDA J/ BAYNE
Attormey a-Law-Conflict/Contract PD

CERTIFICATE OF SERVICE

NOTICE OF APPEAL Page 2 1 5 L



I HEREBY CERTIFY that I have this [ /0 day of May, 2007, served a true and
correct copy of the attached NOTICE OF APPEAL via interoffice mail or as otherwise indicated
upon the parties as follows:

X Kootenai County Prosecuting Attorney via Facsimile

X Molly J. Huskey ] First Class Mail
State Appellate Public Defender [ ]  Certified Mail
3647 Lake Harbor Lane k4  Facsimile (208)334-2985
Boise, Idaho 83703

X Lawrence G. Wasden [ 1  First Class Mail
Attorney General ] Certified Mail
P.O.Box 83720 P Facsimile (208) 334-2530
Boise, Idaho 83720-0010

i ; Reporter for District Judge John P, Luster via fax

A

OO0

NOTICE OF APPEAL Page 3 156



IN L STATE 0F {manp
D ORIG A LOLHTY oF HOE‘J'E’ENAI} 5

Linda J. Payne THHY Y PH 4 56
Attorney at Law L

1034 N, Third Street, Suite 9
Coeur d’Alene, Idaho 83814
(208) 665-1303

(208) 667-8292 FAX

ISB No. 6222 -

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI '

DANIEL LEE EBY, )
)
Appellant, ) CASE NUMBERCYV-2002-674
)
V. )
) MOTION FOR APPOINTMENT OF
STATE OF IDAHO, ) STATE APPELLATE PUBLIC DEFENDER
)
Respondent. )

" COMES NOW, the above-named defendant, by and through his attorney, Linda J. Payne,
Attorney at Law, and hereby moves the Court for an Order pursuant to Idaho Code §19-867, et
seq., and LA.R. Rule 13(b), (12) and (19) for its order appointing the State Appellate Public
Defender’s Office to represent the Appellant in all further appellate proceedings and allowing
* counse! for the Defendant to withdraw as counsel of record.

This motion is brought on the grounds and for the reasons that the Defendant is currently
being represented by Linda J. Payne, Attorney at Law, in her capacity as a Conflict/Contract

Public Defender for Kootenai County; the State Appellate Public Defender

MOTION FOR APPOINTMENT OF STATE
APPELLATE PUBLIC DEFENDER -1-



is authorized by statute to represent the Defendant in all felony appellate proceedings; and it isin
the interest of justice, for them to do so in this case since the Defendant is indigent, and any
further proceedings on this case will be appealed.

DATED this__ /U day of May, 2007,

BY: /{NQ Zogen—"
| LINDA@A(@SIE

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that | have this L7 day'of May, 2007, served a true and
correct copy of the attached MOTION FOR APPOINTMENT OF STATE APPELLATE
PUBLIC DEFENDER via interoffice mail or as otherwise indicated upon the parties as follows:

¢

Kootenai Co.Prosecuting Attorney [ ] First Class Mail
[ 1 Certified Mail
‘ Facsimile 446-1833
ﬁ Courthouse Mail

State Appellate Public Defender [] First Class Mail
3647 Lake Harbor Lane j/]' Facsimile 334-2985
Boise, Idaho 83703 [']  Certified Mail

¢

First Class Mail
Certified Mail
Facsimile 334-2530

Lawrence Wasden
Attorney General

P. O. Box 83720

s —

R

Boise, Idaho 83720-0010 -

Reporter for District Judge John Lusters, via fax

MOTION FOR APPOINTMENT OF STATE
APPELLATE PUBLIC DEFENDER ~2-



D) ORIGVAL

Linda J. Payne AR
Attorney at Law A o
1034 N. Third Street, Suite 9 am e _
Coeur d’Alene, Idaho 83814 HOEY 2D PR 10
(208) 665-1303
(208) 667-8292 FAX
ISB No. 6222

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

DANIEL LEE EBY, )
Appellant )
ppeHant, ) CASE NUMBER CV-2002-674
)
V. ) ORDER FOR APPOINTMENT OF STATE
)  APPELLATE PUBLIC DEFENDER
STATE OF IDAHO, ;
Respondent. ;

~ The Court having reviewed and considered the Appellant’s Motion for Appointment of State
Appellate Public Defender good cause appearing therefore; | |
IT IS HEREBY ORDERED that the State Appellate Public Defender’s Office is appointed tlo
represent the Defendant in all further appellate proceedings.
IT IS FURTHER ORDERED that Linda J. Payne is allowed to withdraw as counsel of
record.

¥
DATED this |8 day of May, 2007.

NPAt=

JOHN P. LUSTER
DISTRICT JUDGE

ORDER FOR APPOINTMENT OF STATE
APPELLATE PUBLIC DEFENDER 1

3
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CLERK’S CERTIFICATE

IHEREBY CERTIFY that [ have this__2 / day of May, 2007, served a true and
correct copy of the attached ORDER FOR APPOINTMENT OF STATE APPELLATE PUBLIC
DEFENDER via interoffice mail or as otherwise indicated upon the parties as follows:

o Linda J. Payne P<J_ Facsimile 667-8292
1034 N. 3", Suite 9 [ ]  First Class Mail
Coeur d’Alene ID 83814 [ 1  Courthouse Mail

[ 1  First Class Mail

1 Certified Mail

[ 1  Facsimile 446-1833
Y+  Courthouse Mail

Kootenai Co. Prosecuting Attorney

State Appellate Public Defender [1] First Class Mail
3647 Lake Harbor Lane P4 Facsimile 334-2985
Boise, [daho 83703 [] Certified Mail

Lawrence Wasden [ 1  First Class Mail
Attorney General [ 1 Certified Mail

P.O. Box 83720 M Facsimile 344-2530
Boise, Idaho 83720-0010

Reporter for District Judge Luster <]  Courthouse Mail

DANIEL J, ..;

S8 |

ORDER FOR APPOINTMENT OF STATE
APPELLATE PUBLIC DEFENDER -2~
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baniel Lee Eby #56540
ICI-0 Unit C-2
Hospital North Drive #23

Orofino, Idaho 83544 RECEIVED
Clerk of the Court JUN 08 ZU[N
District Judge KOOTENAi COuN v
Kootenai County Justice Building DISTRICT COURT
324 West Garden Avenue Afﬁ -
P.O. Box 92000 oL .
CDA. Idaho 83816-9000 ;9//
Dear Clerk of the Court 65-6~07

My name is Daniel Eby Case # CV-2002-674, my attorney Linda Payne filed
a couple of motion's on May-10-2007, One being a notice of Appeal and the
other being a Motion for appointment of state appellate public defender
Could you please inform me as to the status of these two motions?
Thank you for your time,Sincerely,
Daniel Eby

&




) ORIGNAL

Linda J. Payne

Attorney at Law

1034 N. Third Street, Suite 9
Coeur d’ Alene, Idaho 83814
(208) 665-1303

(208) 667-8292 FAX

ISB #6222

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
- STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

DANIEL LEE EBY,
CASE NO. CV-2002-00674
Plaintiff,
7 NOTICE OF WITHDRAWAL AFTER
ENTRY OF JUDGMENT PURSUANT
STATE OF IDAHO, TO LR.C.P. 11(b)2)
Defendant.

PLEASE TAKE NOTICE that the undersigned attorney hereby withdraws as
counsel of record in the above entitled matter pursuant to LR.C.P. 11(b)(2) which
authorizes withdrawal by written notice after entry of judgment and the time for appeal

has expired and there are no proceedings pending.
DATED this ___(F day of June, 2007. 3

LINDA .{:%}{NE
Attornes-Tor-Defendant

CERTIFICATE OF SERVICE
I hereby certify that on the [,::)_ day of June, 2007, 1 caused a true and correct
copy of the foregoing upon the Kootenai County PA via courthouse mail.

By %ﬁ%%}‘//

NOTICE OF WITHDRAWAL AFTER ENTRY OF
JUDGMENT PURSUANT TO LR.C.P.11(b}2)
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CERTIFICATE OF MAILING

| HEREBY CERTIFY that | have this 13" day of June, 2007, caused a true
and correct copy of the attached AMENDED NOTICE OF APPEAL to be piaced

in the United States mail, postage prepaid, addressed to;

DANIEL LEE EBY

INMATE # 56540

IDAHO CORRECTIONAL INSTITUTION OROFING CZ
HOSPITAL DRIVE NORTH #23

ORQOFINO 1D B3544

LINDA J PAYNE

ATTORNEY AT LAW

CONFLICT/CONTRACT BONNER COUNTY PD
212 N 18T AVE STE 200 '
SANDPOINT 1D 83864 1451

WILLIAM A RUSH
PO BOX 250
ATHOL ID 83801 0250

MARK L HIEDEMAN

BANNOCK COUNTY PROSECUTORS OFFICE
5TH-& CENTER

POCATELLO ID 83205

KENNETH K JORGENSEN

DEPUTY ATTORNEY GENERAL

CRIMINAL DIVISION

PO BOX 83720

BOISE ID 837200010

Hand delivered to Attorney General's mailbox at Supreme Court

J

H HER R. GRAWFORD

Administrative Assistant
HT STATE OF IDAHC i1
COUNTY OF ko, it A
M.J MF/hrc ‘ A
A TRUE €0

SEALED ON #HISA oy 77
' DANIEL S sNGHET) -
COURT BY.~ ‘f}a . J o

cw e A IATIOE ME ADDEA] - Page 5

WUUOYYG



MO RS MMM vy AL VY Yuts pouw

WA IR ALl £33 3 SIAALIIA L L i 4r
. IR A Y e
: B VU Oy
ot —— V. e i Pt , .

STATE (o AR

counTy e F i ROETIES
LR

MOLLY J. HUSKEY , v
State Appeliate Public Defender TN I3 PH 113
State of daho |
|.8.B.# 4843 CLERK DSTRCE CouRT
SARA B. THOMAS 5{@,7&,,&_6_ e
Chief, Appellate Unit PUTY :
1.§.8B. # 5867 :

' 3647 Lake Harbor Lane
Boise, idaho 83703
(208) 3342712
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT

OF THE STATE OF IDAHO, iN AND FOR KOOTENAI COUNTY

DANIEL LEE EBY,
Petitioner-Appellant, - CASE NO. CV-2002-674

V.

S.C. DOCKET NO. ___
STATE OF IDAHO, AMENDED
NOTICE OF APPEAL

N e S S e ot et Nt Nt

Respondent.

TO: THE ABOVE-NAMED RESPONDENT, STATE OF IDAHO, AND
THE PARTY'S ATTORNEYS, MARK L. HIEDEMAN, BANNOCK COUNTY .
PROSECUTOR, 5TH & CENTER, POCATELLO, ID 83205 AND THE CLERK
OF THE ABOVE-ENTITLED COURT:

NOTICE 1S HEREBY GIVEN THAT.

1. The above~naméd appellant appeals against the above-named
respandent to the idaho Supreme Court from the Order Denying Mation to Set
Aside Entry of Dismissal entafed in the above-entitied action on the 24™ day of
April, 2007, the Honorable John P. Luster, presiding.

2. That the party has a right to appeal to the idaho Supreme Court, and the
judgments or orderé described in paragraph 1 above are appealab‘le orders

" under and pursuant to Rule 11{(a), LAR.

165
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3. A preliminary statement of the issues on appeal, which the appellant then
intends to assert in the appeal, provided any such list of issues on appeal shall
not prevent the appellant from asserting other issues on appeal, is.

(a) Did the district court err in denying the appellant's Motion to Sat

Aside Entry of Dismissal?

4, There is a portion of the recard that is sealed. That portion of the record.
that is sealed is the Presentence investigation Report (PS).
5. The appeflant requests the preparation of the entire reporter's standard
transcript as defined in lLA.R. 25(a). The appellant also requests the preparation
of the following portions of the reporter's transcript:

(a)  Hearing held on February 27, 2007; and

(b)  Hearing held on April 17, 2007.
6. The appellant requests the standard clerk’s record pursuant to LAR.
28(b)(2). The appellant requests the following documents to be included in the
clerk’s record, in addition to those automatically included under LAR. 28{b)(2):

(a) Any motions or responses, inciuding all attachments, affidavits, or

copies_of transcripts. and any briefs or memorandums, filed or

lodged. by the state. the appellate, or the court in support of, or in

opposition_to, the dismissal of the Pgst-Conviction Petition or

Mation to Set Aside Entry of Dismissal;

() Letter from the Court to Defendant Regarding Substitution of

Counszel filed October 28 2002;

(¢) Notice of Proposed Dismissal lssued filed April 30, 2003;

164
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Petitioner's Responses, [RCP 40(C) Notice and Reguest for

Retention filed June 16, 2003 January 2, 2004, and February 25,

2005;

Affidavit of Counsel Rolf Kehne Suppoeriing Petifioner's Response

to IRCP_40(C) Notice and Request for Retention filead June 18,

2003 _and January 2, 2004, and February 25, 20085;

Letter from Daniel Eby filed September 6, 2005;
Affidavit_in Support of Motion for Rehearing filed September 6.

2005;
Brief in Support of Review lodged September §._2005;

Leﬁgé to Court/Judge filed September 16, 2005;

Letier from Subiect — Noted by #196 filed June 12, 2008;

Letter from Plaintiff filed July 31, 2008;

Affidavit in Regards to the Amended Pefition for Post Conviction

Relief filed Auqust 22, 2008;
Affidavit filed August 30, 2006;

Nagtice of Objection and Denial filed September 1, 2008; and
Eby's Brief in Suppart of Motion for Sumrria;y Disgosiﬁon Re:

Dispreportionate Sentence filed Fabruary 12, 2007

| certify:

(a)

That a copy of this Amended Notice of Appeal has been served on

the reporter;

165
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(8)  That the appeilant is exempt from paying the estimated fee for the
preparation of the record because the appellant is indigent. (Idaho
Code §§ 31-3220, 31-3220A, LA.R. 24(e)),

(c)  That there is no appellate filing fee‘since this is an appeal in a
criminal case (ldaho Cade §§ 31-3220, 31-3220A, LA.R. 23(a)(8));

(d) That arrangements have been made with Kootenai County who will
be responsible for paying for the reporter's transcript, as the client
is indigent, {.C. 8§ 31-3220, 31-3220A, L AR, 24(g);

(8) That service has been made upon all pacies required to be served
pursuant to LA.R 20. -

DATED this 13" day of June, 2007.

Y
ublic Defand

State Appelidde P

.. |
N
-
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STATE OF EDAHO 71
COUNTY OF KOQREHA

IN THE SUPREME COURT OF THE STATE OF IDAHO gy 8B N A
WY
EBY, DANIEL LEE \i_}&hfiﬂK
- 3
A\
Supreme Court No. cv 02-674
District Court No.
Petitioner~ Appellant,

DISTRICT COURT
CLERK’S MOTION

vs
FOR EXTENSION OF

STATE OF IDAHO TIME TO FILE RECORD

befendant =- Respondent,

Comes now Diane Janusch , Deputy Court Clerk for Kootenai County, and

hereby moves this court for an order extending the time to prepare and serve the appeal
record until September 30 20 07

L. The original date for filing was July 16, , 2007 and the current
due date is _August 20, 20§7

2. The number of extensions of time previously granted is _0

3. Were any previous extensions denied in whole or in part? _No .

4. The Court Reporter lodged the Reporter’s Transcripton . .. ..
20

S. [ have not been able to file the record for the following specific reasons:
(a) Vacations
(b) Heavy workload
(c)
{d)

6. I have contacted counsel for the parties and there () is &) is not an

objection from counsel to the request for extension.

7. The number of days deemed necessary is _45 making the due date for
filing the record in __September 30 ,2007 |

8. [ expect to complete and file the record within the extended time
requested.

16¢
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DATED this 3,4 dayof payunee ,20 g7

/Cé@ﬂdf 4@6—5@4 frd
Deputy Ciey

RECOMMENDATION
[ am the District Judge assigned this case and, following review of the foregoing motion,
recommend §) approval () disapproval of this request for extension. '

NP AZA

District Judge

ORDER

Upon coasideration of the foregoing motion and good cause appearing, therefore,
IT HEREBY IS ORDERED that the appeal record in this case shall be filed in
this Court on or before , 20 .

For the Supreme Court.

Stephen W Kenyon, Clerk



IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

CIVIL, CASE NUMER
DANIEL LEE EBY CV 02-674
Petitioner/Appellant SUPREME COURT NO
34179

STATE OF Idaho Supreme Court CLERK’S CERTIFICATE

Respondent

1, Daniel J. English, Clerk of District Court of the First Judicial District of the State
of Idaho, in and for the County of Kootenai, do hereby certify that the above and foregoing
Record in the above entitled cause was compiled and bound under my direction
as, and is a true, full and correct Record of the pleadings and documents under Rule 28 of
the Idaho Appellate Rules.

1 certify that the Attorneys for the Appellants and Respondent were notified that the
Clerk's Record and Reporter's Transcript were complete and ready to be picked up, or if the
attorney is out of town, the copies were matiled by U.S. mail, postage prepaid, on the qday
of i‘f\&,w%; 2009.

I do further certify that the Clerk's Record and Reporter's Transcript will be duly

todged with the Clerk of the Supreme Court.

In witness whereof, T have hereunto set my hand and affixed the seal of said Court at



Kootenai, Idaho thist day of M 200.

DANIEL J. ENGLISH
Clerk of District Court
/|

: g ,
e N

/ /" Deputy

A

P
]

(1

———,




IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

DANIEL LEE EBY ) SUPREME COURT NO
) 34179
~ Petitioner-Appellant )
)
STATE OF IDAHO ) DISTRICT COURT NO
) CV 02-674
Respondent )

CLERK’S CERTIFICATE OF EXHIBITS
I, Daniel J. English, Clerk of the District Court of the First Judicial District of the State
of Idaho, in and for the County of Kootenai, do hereby certify that the attached list of exhibits is
a true and accurate copy of the exhibits being forwarded to the Supreme Court of Appeals.
I further certify that the following documents will be submitted as exhibits to the

Record: .

In witness whereof, I have hereunto set my hand and affixed the seal of said Court at

Kootenai County, Idaho this E{ day of MM , 2008

Daniel J. English
Clerk of the District Court

(’ .\i i /)/7 [/J
A prer e e

/:j,;;’f)eptlty Clerk

1-Clerk’s Certificate of Exhibits

1777



Exhibits Letters between Plaintiff and Judge Luster & Public Defender

Letter from Daniel Eby dated June 27, 2002

Letter from Judge Luster dated July 12, 2002

Letter from Daniel Eby dated Sept 1, 2002

Letter from Judge Luster dated September 10, 2002

Letter from Dantel Eby dated Oct 11, 2002

Letter from Daniel Eby dated Aug 9, 2005 |

Letter from Daniel Eby dated Aug 17, 2005

Letter from Daniel Eby dated Dec 16, 2005

Letter from Daniel Eby dated Jan 17, 2006

Letter from Daniel Eby dated Feb 9, 2006

Letters from Linda J Payne dated March 15, 2006,May 24, 2006,Aug 15, 2006
Aug 22, 2006,0ct 10, 2006,Dec 21, 2006,Jan 30,2007, Feb 16, 2007, Feb 28, 2007
March 26, 2007, April 3,_2007

Letter from Daniel Eby to Linda Payne & Judge Luster, dates May 1, 2006
March 22, 20006, June 7, 2006, July 26, 2006, July 26, 2006, Sept 5, 2006
Oct 3, 2006, Nov 20, 2006, Dec 20, 2006, Jan 15, 2007, Feb 9, 2007

Letter from Daniel Eby dated July 26, 2006

Letter from Daniel Eby dated Sept 5, 2006

Letter from Judge Luster

Letter from Daniel Eby to Linda Payue, dated March 10, 2007 & March 29, 2007

Letter from Daniel Eby, dated April 11, 2007

i 7 A




IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

Respondent

DANIEL LEE EBY )
) CIVIL CASE NO
Petitioner/Appellant ) CV 02-674
' )
)
Vs }
)
) DOCKET NO.
STATE OF IDAHO ) 34179
)
)
)
)
)

CLERK’S CERTIFICATE OF SERVICE
I, Daniel J. English, Clerk of District Court of the First Judicial District of the State of Idaho, in and
for the County of Kootenai, do hereby certify that I have personally served or mailed, by United States

mail, one copy of the Clerk’s Record to each of the Attorneys of Record in this cause as follows:

Aftorney for Appellant Attorneys for Respondents
MOLLY JHUSKEY WILLIAM DOUGLAS

State Appellant Public Defender Kootenai County Prosecutor

3647 Lake Harbor Lane P O Box 9000

Boise, Idaho 83703 < Coeur d’Alene, Idaho 83816-9000

IN WITNESS WHEREOF, [ have herepnto set my hand and affixed the seal of said Court at
Kootenai, Idaho this _Y{ _ day of ALY , 2003

DANIEL J. ENGLISH

Clerk of the Dis%ourt 7y
NSV

B)( \/ﬁ AylMe_ 2
J

Deputy
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