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Seventh Judicial District Court - Madison County User: JEN
ROA Report
age 10of 6 Case: CV-2006-0000826 Current Judge: Brent J. Moss

Brian and Christie, Inc., an [daho Corp vs. Leishman Electric, Inc, etal.

3rian and Christie, Inc., an Idaho Corp vs. Leishman Electric, Inc, John does 1-10

ate Code User Judge
0/2/2006 NCOC GWEN New Case Filed - Other Claims Brent J. Moss
GWEN Filing: A1 - Civil Complaint, More Than $1000 No Brent J. Moss

Prior Appearance Paid by: Goodell, John R
(attorney for Brian and Christie, Inc., an Idaho
Corp) Recegipt number: 0108113 Dated:
10/2/2006 Amount; $88.00 (Check)

SMIS GWEN Summons Issued Brent J. Moss
/6/2007 SMIS GWEN Summons Issued Brent J. Moss
/1572007 AFSR GWEN Affidavit Of Service 03/10/07 Brent J. Moss
12212007 GWEN Filing: 1A - Civil Answer Or Appear. More Than  Brent J. Moss

$1000 No Prior Appearance Paid by: Cooper,
Gary L (attorney for Leishman Electric, Inc)
Receipt number; 0001691 Dated: 3/22/2007
Amount: $58.00 (Check)

NSRV GWEN Notice Of Service Brent J. Moss
/2312007 KRIS Plaintiffs' Notice of Service of Responses to Brent J. Maoss
Defendant's First Requests For Admissions
KRIS Plaintiffs' Notice of Service of Responses to Brent J. Moss
Defendant's First Requests For Admissions
1412007 NORT GWEN Note Of Issue/request For Trial Brent J. Moss
HRSC ANGIE Hearing Scheduled (Motion 07/09/2007 10:00 Brent J. Moss
AM)
/512007 MOTN GWEN Defendant's Motion for Sumamry Judgment Brent J. Moss
MEMO GWEN Memorandum in Support of Defendant Leishman Brent J. Moss
Electric Motion for Sumamry Judgment
AFFD GWEN Affidavit of Gary L. Cooper Brent J. Moss
NOTH GWEN Notice Of Hearing Brent J. Moss
HRSC GWEN Hearing Scheduled (Motion 07/16/2007 10:00 Brent J. Moss
AM)
RSPN GWEN Response and Objection to Note of Issue and Brent J. Moss
Request for Trial Setting
12212007 HRSC ANGIE Hearing Scheduled (Motion 07/09/2007 08:30 Brent J. Moss
AM)
3/25/2007 MOTN GWEN Plaintiff's Motion to Continue Defendant's Motion Brent J. Moss
for Summary Judgment
AFFD GWEN Affidavit of John R Goodell in Support of Rule Brent J. Moss

56(f) Motion to Continue Defendant's Motin for
Sumamry Judgment

NOTH GWEN Notice Of Hearing Brent J. Moss

NSRV GWEN Notice Of Service of Plaintiff' sFirst Set of Brent J. Moss
Interrogatories and Reguests for Production of
Documents to defendant Leishman Electric

NSRV GWEN Notice Of Service of Plaintiff's first Set of Brent J. Moss
Requests for Admission to Defendant Leishman
Electric Inc



Seventh Judicial District Court - Madison County User: JEN
ROA Report
'age 2 of 6 Case: CV-2006-0000826 Current Judge: Brent J. Moss

Brian and Christie, Inc., an [daho Corp vs. Leishman Electric, Inc, etal.

Brian and Christie, Inc., an Idaho Corp vs. Leishman Electric, Inc, John does 1-10

Jate Code User Judge
1212007 AFFD GWEN Affidavit of John Goodell Brent J. Moss
MEMO GWEN Plaintiff's Memorandum in Opposition to Motion  Brent J. Moss
for Summary Judgment
AFFD GWEN Affidavit of Brian Larsen Brent J. Moss
MEMO GWEN Defendant's Memorandum in Opposition to Brent J. Moss

Plaintiffs IRCP 56(f) Motion to Continue
Defendant's Motion for Summary Judgment

'13/2007 AFFD GWEN Affidavit of Brent L Whiting in Support of Rule Brent J. Moss
56(f) Motion to Continue Defendant's Motion for
Summary Judgment

MEMO GWEN Defendant's Memorandum in Opposition to Brent J. Moss
Plaintiff's IRCP56(f) Motion to Continue
Defendant's Motion for Summary Judgment

CERS GWEN Certificate Of Service Brent J. Moss
’/8/2007 CONT ANGIE Continued (Motion 09/10/2007 10:00 AM) Brent J. Moss
REPL GWEN Reply memorandum in Support of Defendant Brent J. Moss
Leishman Electric Motion for Summary
Judgment
HRHD ANGIE Hearing result for Motion held on 07/09/2007 Brent J. Moss
08:30 AM: Hearing Held
/10/2007 NOTH GWEN Amended Notice Of Hearing Brent J. Moss
/1772007 NSRV GWEN Notice Of Service Brent J. Moss
7/18/2007 NSRV GWEN Notice Of Service Brent J. Moss
3112007 CONT LORI Continued (Motion 08/17/2007 10:00 AM) Brent J. Moss
31212007 NOTH GWEN Second Amended Notice Of Hearing Brent J. Moss
3/3/2007 NOTC GWEN Notice of Deposition of Bron Leishman Brent J. Moss
NOTC GWEN Notice of Deposition of Scott Leishman Brent J. Moss
/472007 MEMO GWEN Plaintiff's Supplemental Memorandum in Brent J. Moss
Opposition to Motion for Summary Judgment
AFFD GWEN Affidavit of Brent L Whiting Brent J: Moss
31712007 HRHD ANGIE Hearing result for Motion held on 09/17/2007 Brent J. Moss
10:00 AM: Hearing Held
3/18/2007 LETT GWEN Letter from T&T Brent J. Moss
10/15/2007 MEMO GWEN Memorandum Decision Brent J. Moss
12/19/2007 NTDP GWEN Notice Of Taking Deposition Duces Tecum of Brent J. Moss
Michael C Higgins PE
NTDP GWEN Notice Of Taking Deposition Duces Tecum of Brent J. Moss
Alan Caine
SUBR GWEN Subpoena Returned Brent J. Moss
1/17/2008 NORT GWEN Note Of Issue/request For Trial Brent J. Moss
1/25/2008 RRTS GWEN Response To Request For Trial Setting Brent J. Moss

2/6/2008 LETT GWEN Letter from M&M Brent J. Moss



Seventh Judicial District Court - Madison County User: JEN
ROA Report
age 3 of § Case: CV-2006-0000826 Current Judge: Brent J. Moss

Brian and Christie, Inc., an ldaho Corp vs. Leishman Electric, Inc, etal.

3rian and Christie, Inc., an ldaho Corp vs. Leishman Electric, Inc, John does 1-10

ate Code User Judge
13/2008 HRSC GWEN Hearing Scheduled (Pre-Trial 07/21/2008 11:00 Brent J. Moss
AM)
HRSC GWEN Hearing Scheduled (Jury Trial 08/05/2008 09:00 Brent J. Moss
AM)
GWEN Notice Of Trial Setting and Order Governing Brent J. Moss
Further Proceedings
18/2008 HRSC ANGIE Hearing Scheduled (Motion 04/07/2008 08:30 Brent J. Moss
AM)
119/2008 MOTN GWEN Motion to Continue Trial Setting Brent J. Moss
NOTH GWEN Notice Of Telephonic Hearing Brent J. Moss
/712008 DCHH ANGIE Hearing result for Motion held on 04/07/2008 Brent J. Moss

08:30 AM: District Court Hearing Held
Court Reporter; David Marlow

Number of Transcript Pages for this hearing
estimated: less than 100 pages

/8/2008 ORDR GWEN Order to Continue Trial Setting (recieved) Brent J. Moss
/10/2008 MOTN GWEN Plaintiff's Motion for Summary Judgment Brent J. Moss

MEMO GWEN Plaintiff's Memorandum in Support of Motion for  Brent J. Moss
Summary Judgment

NOTH GWEN Notice Of Hearing on Plaintiff's Motion for Brent J. Moss
Sumamry Judgment

AFFD GWEN Second Affidavit of Brian Larsen Brent J. Moss

AFFD GWEN Affidavit of Micahel C Higgins, PE in Support of  Brent J. Moss
Motions for Sumamry Judgment

AFFD GWEN Affidavit of Scott Kimbrough PhD PE in Support of Brent J. Moss
Motion for Summary Judgment

AFFD GWEN Affidavit of Robert "Jake" Jacobsen CFl in Brent J. Moss
Support of Plaintiff's Motion for Summary
Judgment

CONT ANGIE Hearing result for Jury Trial held on 08/06/2008  Brent J. Moss
09:00 AM: Continued

CONT ANGIE Hearing result for Pre-Trial held on 07/21/2008 Brent J. Moss
11:.00 AM; Continued

HRSC ANGIE Hearing Scheduled (Pre-Trial 10/06/2008 08:30 Brent J. Moss
AM) Telephonic

HRSC ANGIE Hearing Scheduled (Jury Trial 03/24/2009 09:00 Brent J. Moss
AM)

1/11/2008 AFFD GWEN Affidavit of Micheal Packer Brent J. Moss
1/16/2008 NTDP GWEN Notice Of Taking Deposition Duces tecum Robert Brent J. Moss
"Jake" Jacobsen

NTDP GWEN Notice Of Taking Deposition Duces Tecum scott  Brent J. Moss

Kimbrough
5/1/2008 NTDP GWEN Notice Of Taking Deposition Brian Larsen Brent J. Moss
3/20/2008 NTDP GWEN Amended Notice Of Taking Deposition Duces Brent J. Moss

Tecum Robert "Jake" Jacobsen



Seventh Judicial District Court - Madison County User: JEN
ROA Report
'age 4 of 6 Case: CV-2006-0000826 Current Judge: Brent J. Moss

Brian and Christie, Inc., an Idaho Corp vs. Leishman Electric, Inc, etal.

Brian and Christie, Inc., an Idaho Corp vs. Leishman Electric, Inc, John does 1-10

Jate Code User Judge
/9/2008 KRIS Leishman's Memo in Opposition To Plaintiff's Brent J. Moss
Motion For Summary Judgment
AFFD KRIS Affidavit of Paul Moore Brent J. Moss
AFFD KRIS Second Affidavit of Gary L Cooper Brent J. Moss
/16/2008 BREF GWEN Plaintiff's Reply Brief in Support of Summary Brent J. Moss
Judgment
AFFD GWEN Affidavit of John R Goodell Brent J. Moss
123/2008 MINE ANGIE Minute Entry Hearing type: Summary Judgment  Brent J. Moss

Hearing date: 6/23/2008 Time: 11:29 am Court
reporter: David Marlow

HRSC ANGIE Hearing Scheduled (Summary Judgment Brent J. Moss
06/23/2008 11:00 AM)
DCHH ANGIE Hearing result for Summary Judgment held on Brent J. Moss

06/23/2008 11:00 AM: District Court Hearing Hel
Court Reporter: David Marlow

Number of Transcript Pages for this hearing
estimated: less than 100 pages

129/2008 ORDR GWEN Order Denying Plaintiff's Summary Judgment Brent J. Moss
Motion

/31/2008 NSRV GWEN Notice Of Service Brent J. Moss

/8/2008 HRSC ANGIE Hearing Scheduled (Motion 09/15/2008 10:30 Brent J. Moss

AM) Plaintiff's Motion for Reconsideration on
Partial Summary Judgment

/12/2008 NOTH GWEN Notice Of Hearing Brent J. Moss
MOTN GWEN Motion for Reconsideration Brent J. Moss
MEMO GWEN Plaintiff's Memorandum in Support of Motion for ~ Brent J. Moss
Reconsideration
/19/2008 LETT GWEN Letter Mediation Unsuccessful Brent J. Moss
/28/2008 MISC GWEN Leishman Electrics Response to Plaintiffs Motion Brent J. Moss
for Reconsideration
i/29/2008 KRIS Leishman Electric's Response to Plaintiffs' Motion Brent J. Moss
For Reconsideration
MOTN ANGIE Motion to Amend Complaint Brent J. Moss
MEMO ANGIE Memorandum in Support of Motion to Amend Brent J. Moss
Complaint
NOTC ANGIE Notice of Hearing Brent J. Moss
AMCO ANGIE: First Amended Complaint and Demand for Jury ~ Brent J. Moss
Trial
1/5/2008 MEMO ANGIE Leishmann Memorandum |n Opposition to Brent J. Moss
Plaintiff's Motion to Amend
MEMO KRIS Leishman Memorandum in Opposition to Brent J. Moss
Plaintiff's Motion to Amend
1/8/2008 MEMO KRIS Reply Memorandum in Support of Plaintiff's Brent J. Moss

Motion For Reconsideration



rate: Seventh Judicial District Court - Madison County User: JEN
ime: 10:06 AM ROA Report
‘age 5 of 6 Case: CV-2006-0000826 Current Judge: Brent J. Moss

Brian and Christie, Inc., an Idaho Corp vs. Leishman Electric, Inc, etal.

Brian and Christie, Inc., an Idaho Corp vs. Leishman Electric, Inc, John does 1-10

)ate Code User Judge
/11/2008 MEMO GWEN Reply Memorandum in Support of Motion to Brent J. Moss
Amend Complaint
/12/2008 CONT ANGIE Continued (Motion 09/16/2008 10:30 AM) Brent J. Moss

Plaintiff's Motion for Reconsideration on Partial
Summary Judgment

/16/2008 MINE ANGIE Minute Entry Hearing type: Motion Hearing date:  Brent J. Moss
9/16/2008 Time: 10:44 am Court reporter: David
Marlow
DCHH ANGIE Hearing result for Motion held on 09/16/2008 Brent J. Moss

10:30 AM: District Court Hearing Held
Court Reporter: David Marlow

Number of Transcript Pages for this hearing
estimated: less than 100 pages

0/1/2008 MEMO ANGIE Memorandum Decision on Plaintiff's Motion to Brent J. Moss

Reconsider

JDMT ANGIE Judgment of Dismissal Brent J. Moss

HRVC ANGIE Hearing result for Pre-Trial held on 10/06/2008 Brent J. Moss
08:30 AM: Hearing Vacated Telephonic

HRVC ANGIE Hearing result for Jury Trial held on 03/24/2009  Brent J. Moss
09:00 AM: Hearing Vacated

CDIs ANGIE Civil Disposition entered for: John does 1-10,, Brent J. Moss

Defendant; Leishman Electric, Inc, Defendant;
Brian and Christie, Inc., an Idaho Corp, Plaintiff.
Filing date: 10/1/2008

STAT ANGIE STATUS CHANGED: closed Brent J. Moss
10/8/2008 AFFD GWEN Affidavit of Gary L Coopre in Support of Award of Brent J. Moss
Costs Including Discretionary Costs
MEMO GWEN Memorandum of Costs Brent J. Moss
10/15/2008 OBJC GWEN Plaintiff's Objections and Motion to Disallow Costs Brent J. Moss
HRSC ANGIE Hearing Scheduled (Motion 11/03/2008 10:00 Brent J. Moss
AM) Motion for Costs
10/16/2008 NOTH GWEN Notice Of Hearing Brent J. Moss
10/21/2008 NOTC ANGIE Notice of Hearing for 11/3/08 - Defendant's Brent J. Moss
Motion for Costs
10/23/2008 CONT LORI Continued (Motion 11/03/2008 08:30 AM) Brent J. Moss
Motion for Costs - telephonic
10/24/2008 NOTH KRIS Notice Of Telephonic Hearing Brent J. Moss
KRIS Defendant's Response to Plaintiff's Objections on Brent J. Moss
Motion to Disallow Costs
RESP ANGIE Defendant's Response to Plaintiff's objections on Brent J. Moss
Motion to Disallow Costs
NOTC ANGIE Notice of Hearing 11-3-08 @ 8:30 a.m. Brent J. Moss
11/3/2008 HRHD GWEN Hearing result for Motion held on 11/03/2008 Brent J. Moss

08:30 AM: Hearing Held Motion for Costs -
telephonic



Date: 1 Seventh Judicial District Court - Madison County User: JEN
Time: 10:06"AM ROA Report
Page 6 of 6 Case: CV-2006-0000826 Current Judge: Brent J. Moss

Brian and Christie, Inc., an Idaho Corp vs. Leishman Electric, Inc, etal.

Brian and Christie, Inc., an Idaho Corp vs. Leishman Electric, Inc, John does 1-10

Jate Code User Judge

11/5/2008 GWEN Miscellaneous Payment; Supreme Court Appeal Brent J. Moss
Fee (Please insert case #) Paid by: John Goodell
Receipt number; 0013555 Dated: 11/6/2008
Amount: $86.00 (Check)

GWEN Miscellaneous Payment: For Making Copies Of  Brent J. Moss
Transcripts For Appeal Per Page Paid by: John
Goodell Receipt number: 0013555 Dated:
11/6/2008 Amount: $100.00 (Check)

GWEN Filing: T - Civil Appeals To The Supreme Court  Brent J. Moss
($86.00 for the Supreme Court to be receipted via
Misc. Payments. The $15.00 County District
Court fee to be inserted here.) Paid by: Goodell,
John R (attorney for Brian and Christie, Inc., an
Idaho Corp) Receipt number: 0013554 Dated:
11/6/2008 Amount: $15.00 (Check) For: Brian
and Christie, Inc., an Idaho Corp (plaintiff)

11/6/2008 APSC GWEN Appealed To The Supreme Court Brent J. Moss
11/17/2008 ORDR GWEN Order RE: Costs Brent J. Moss
CDIS GWEN Civil Disposition entered for: Leishman Electric,  Brent J. Moss

Inc, Defendant; Brian and Christie, Inc., an Idaho
Corp, Plaintiff; John does 1-10,, Defendant. Filing
date: 11/17/2008

11/24/2008 JDMT KRIS Judgment $12,150.00 Brent J. Moss

CDIS GWEN Civil Disposition entered for: Leishman Electric,  Brent J. Moss
Inc, Defendant; Brian and Christie, Inc., an Idaho
Corp, Plaintiff. Filing date: 11/24/2008

12/3/2008 GWEN Miscellanecus Payment: For Making Copy Of Any Brent J. Moss
File Or Record By The Clerk, Per Page Paid by:
John Goodell Receipt number: 0014115 Dated:
12/3/2008 Amount: $1.00 (Check)

GWEN Miscellaneous Payment: For Making Copies Of  Brent J. Moss
Transcripts For Appeal Per Page Paid by: John
Goodell Receipt number: 0014115 Dated:
12/3/2008 Amount: $100.00 (Check)

MISC GWEN Amended Notice of Appeal Brent J. Moss

12/10/2008 GWEN Miscellaneous Payment: Personal Copy Fee Paid Brent J. Moss
by: Racine Olsen Receipt number: 0014286
Dated: 12/10/2008 Amount: $2.40 (Check)

GWEN Miscellaneous Payment: For Making Ccpies Of  Brent J. Moss
Transcripts For Appeal Per Page Paid by: Racine
Olsen Receipt number: 0014286 Dated:
12/10/2008 Amount: $317.50 (Check)

12/18/2008 LETT GWEN Letter for Supreme Court Brent J. Moss



John R. Goodell (ISB#: 2872)
Brent L. Whiting (ISB#: 6601) -
RACINE, OLSON, NYE, T
BUDGE & BAILEY, CHARTERED

P.O. Box 1391

Pocatello, Idaho 8§3204-1391

Telephone: (208)232-6101

Fax: (208)232-6109

Email: jrg@racinelaw.net

Attorneys for Plaintiffs
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO IN AND FOR THE COUNTY OF MADISON

BRIAN AND CHRISTIE, INC., an lIdaho )
corporation, and d/b/a TACO TIME, as ) Case No. CV06-826
assumed business name, )
) AFFIDAVIT OF MICHAEL C.
Plaintiff, ) HIGGINS, P.E. IN SUPPORT OF
) MOTION FOR SUMMARY
vs. ) JUDGMENT
)
LEISHMAN ELECTRIC, INC., an Idaho )
corporation; and JOHN DOES 1-10, )
)
Detendants. )
)
STATE OF COLORADO )
 SS.
County of Jetferson )

Michael C. Higgins, P.E., being first duly sworn, deposes and states as follows:

1. My name is Michael Higgins. T am a specialist in forensics engineering, including

AFFIDAVIT OF MICHAEL C. HIGGINS, P.E. IN SUPPORT OF
PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT - Page 1

AFFIDAVIT OF MICHAEL C. HIGGINS, P.E. IN SUPPORT OF
MOTION FOR SUMMARY JUDGMENT

PAGE 142




experience in engineering evaluations. [ am the owner of Higgins and Associates, Inc., which has
been in business since April, 2000.

Attached as Exhibit 1 is a true and correct copy of my Curriculum Vitae stating my
qualifications, education, experience, and publications in more detail.

Attached as Exhibit 2 is a true and correct copy of my depositions and trial appearances
where I have testified as a forensic engineer in cases filed in the States of Idaho, New Mexico,
Colorado, and other states and forums from approximately 1987 to date.

2. [performed areview ofthe 1996 National Electrical Code and State of Idaho Division
of Building Safety Electrical Bureau Licensing Statutes regarding the electrical work conducted at
the Taco Time Restaurant in Rexburg, Idaho for the 1998-1999 building remodel at the request of
John Goodell, attorney for the Plaintiffs in this case. My findings and discussion are stated in my
engineering report dated October 30, 2006.

Attached as Exhibit 3 is a true and correct copy of my engineering report.

3. In summary, as indicated in my report, the electrician who energized the neon sign
was in violation of the code by failing to inspect the fixture to ensure it was wired according to the
National Electrical Code (“NEC™).

4, It is my expert opinion that the electrician was in violation of the Idaho State
Electrical Code by energizing the neon sign prior to inspecting the fixture for compliance with the
NEC, and would be legally responsible for damages caused by his work.

5. My deposition was previously taken by Defendant’s counsel herein on January 22,
2008. True and correct copies of excerpts of my deposition are included at Exhibit 4 attached
hereto. At the time my deposition was taken, T had also been provided and reviewed the deposition
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{or draft copy Yof Alan Caine taken in this case on January 17, 2008, a few days carlier. Tunderstand
that Mr. Caine expressed views and opinions different than what he had previously told me in
conversations about his understanding of the duty of an electrician in Idaho.

In particular, Mr. Caine is understood as expressing disagreement with my report insofar as
it refers to the electrician “energizing” an electrical circuit, with an attached defective appliance
which had been installed by somebody else, who would be responsible for ensuring such could not
be done safely and in compliance with the NEC.

Rather, according to Mr. Caine, an electrician would only have such responsibility and
compliance with the NEC if he had actually “installed” the appliance attached to the end of the
circuit he was energizing, but not if he energized the circuit line but had not actually “installed” the
appliance, regardless of the appliance being in a defective condition and thus presenting a fire
hazard.

Imust respectfully disagree with Mr. Caine’s “revised” interpretation or application of Idaho
law and the NEC to this situation. Frankly, it seems to be a case of hair-splitting. 1 cannot
understand how an electrician could energize a circuit line, as the last or only licensed electrician
mnvolved, with a defective appliance attached to the end of it, which could have been ascertained by
a simple visual inspection which would have taken only a few minutes, even if the defective
appliance was actually “installed” by someone else.

My interpretation of the Idaho rules and laws governing electricians, and the NEC which is
also adopted by Idaho law, and common sense, all support the position that an electrician may hook
up and/or energize an electrical circuit when he has done whatever is necessary to ensure that such
can be done safely.
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Moreover, a UL-approved and marked appliance at the end of a circuit line is one situation
where the electrician can rely on the “UL” listing and visible documentation in assuming the
appliance is safe and the circuit line providing it electrical current can be hooked up and energized.
This appears to be the scenario Mr. Caine assumes or refers to in his deposition testimony. However,
this is emphatically not the situation with the subject neon sign presented in this case.

Thus, unlike a UL-approved and marked appliance situation, in this case a neon sign which
was not UL-approved or marked was involved, which had been installed by someone else, namely,
Sign Pro. Insuchdistinct and different situations, and absent UL-approved listing or marking, which
was lacking, before the neon sign was energized or hooked up to the building power supply,
Leishman Electric’s electrician needed to do whatever was necessary to determine that such could
be done safely. Obviously, inspecting the neon sign was necessary and appropriate, or otherwise
verifying that whoever had installed it was licensed, had a permit, or that an inspection had been
done, none of which occurred.

Most simply, all Leishman Electric’s electrician had to do was look over the parapet wall on
the roof and examine the wiring, and remove the cover on the junction box to verify that the
necessary ground fault protection device was present, which would have taken about five minutes.
Such inspection would have readily determined the defective condition of the wiring and/or the lack
of NEC-required ground fault protection device.

If Leishman Electric’s electrician had taken any ofthese steps to determine that the neon sign
was safe and in a condition such that the circuit line providing the building power could be energized
and hooked up safely, he would have been able to readily determine that the neon sign was unsafe,
presented a fire hazard, and that the building electrical branch circuit line should not be energized.
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Furtheriore, since Sign Pro had already installed the neon sign and completed its work
before Leishman Electric’s electrician hooked up and energized the circuit line, he was the last
person who did the last step in the process by which the dangerous condition was finalized, i.e.,
hooking up and energizing the circuit line with the defective neon sign attached at the end. He was
the last person who could have prevented the fire hazard being created by declining to energize the
circuit line. He was also the only licensed electrician involved in energizing the circuit line thereby
providing power to the defective sign. Sign Pro’s employee, Mr. Packer, has testified that he
specifically did nof provide power to the neon sign because he was not a licensed electrician and
knew that it was not proper or legal for him to do so. Again, that leaves Leishman Electric’s
electrician as the sole licensed person who subsequently came along and acted to do so.

6. Given the additional explanation stated above, I hereby reaffirm and stand by my
expert opinions previously stated as set forth in my engineering report, and as further explained in
my deposition testimony taken herein. The key facts and conclusions and expert opinions remain
unchanged by Mr. Caine’s deposition testimony or for any other reason.

7. My deposition redirect testimony under questioning by Mr. Goodell is also adopted
by reference and is attached hereto and adopted by reference as though set forth in narrative opinion

form, which states my expert opinions and the facts and data upon which such opinions are based.
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DATED this % day of April, 2008.

HIGGINS & ASSOCIATES, INC.

sy ! € f gy

MICHAEL C. HIGGINS P&/

SUBSCRIBED AND SWORN TO before me this é day of April, 2008.

Mugancee Pilfhafed)

NOTARY PUBLIC ¥GR COIRADO .
Residing at: 7793 J. MARSHRLL AT, L/TTLETON, &0
My Commission Expires: ﬁ//-‘-//o?ﬂﬁ?
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I HEREBY CERTIFY that on the 4% of April, 2008, I served a true and correct copy
of the above and foregoing document to the following person(s) as follows:

Gary C. Cooper, Esq. [ l/] U. S. Mail
COOPER & LARSEN Postage Prepaid
151 N. Third Avenue, Suite 210 [ 1 Hand Delivery
P.O. Box 4229 [ 1 Ovemight Mail
Pocatello, 1D 83205 [ ] Facsimile

Fax: 208-235-1182 [ ] Email

JOQ% R. GOOEEQLL ‘
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Higgins & Associates, Inc.

Forensic Engineering Consultants

16474 Willow Wood Court
Morrison, CO 80466

Professional Profile of s

. (803) 972-4300
Michael C. Higgins, P.E. Fax (303) 972-1134
Principal
EDUCATION

« B.S. in Geological Engineering
M.S. in Geotechnical/Civil Engineering (pending completion of thesis)

REGISTRATION/LICENSES

Registered Profeasional Engineer - State of Colorado No. 32108
Registered Professional Engineer ~ State of Utali No. 5824110-2202
Registered Professional Engineer - State of Wyoming No. 10422
Registered Professional Engineer - State of New Mexico No. 17028
Registered Professional Engineer - State of Arizona No. 42405
Registered Professional Enginect - State of Montana No. 16903
Certified Fire and Explosion Investigator — Reg. No. 10809-5034

ADDITIONAL QUALIFICATIONS

e 20 years experience in Geotechnical/Geological/Geophysical related positions
o 10 years experience in failure analysis of mechanical, electrical, and structural systems
s 40 hour Health and Safety Training

» 24 hour Radiation Management Training

e o » © & & ©

EMPLOYMENT SYNOFSIS

2000 to Present Higgins & Associates, Inc.

Morrison, Colorado

Principal
Professional Engineer specializing in the field of engineering forensics on mechanical,
clectrical, and civil engineering systems. Investigations include cause-and-origin
determination of fire and explosion losses. Performing forensic analyses involving
structural damage due to improper construction, construction-related accidents and
failures, and code-deficient design. Specific areas of general construction evaluation
include masonry, soils, asphalt, stucco, EIFS, framing, roofing, windows, floor and wall
finishes, insulation, and waterproofing,.

1995 to 2000 Merlo Consulting Enginecrs, LLC

"Englewood, Colorado

Senlor Engineer

Forensic engineering in the ateas of civil, structural, mechanical, and electrical engineering
investigations. Performed forensic analyses involving structural damage due to improper
construction, construction-related accidents, structural failures, and code-deficient design.
Also conducted cause-and-origin investigations of fire and explosion losses at residential,
commercial, and industrial facilities, Provided expert testimony for both depositions and
trials,

EXHIBIT
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Michael C. Higgins
Resume ~ Page 2

1987 to 1995 Joseph A. Cesare and Associates
Englewood, Colorado
Geotechnical Engineer
Geotechnical engineering including civil engineering and environmental engineering

applications. :

Geotechnical/Geological Engineering Applications and Design Experience

Numerous projects involving surface and subsurface investigations for design and
construction of residential and commercial structures; foundation designs; earth and rock
fill dam designs; tailing facility and leach pit design; solid waste landfill design; water
transmission pipeline subaurface investigations; geotechnical inatrumentation design and
installation; pressure grouting; settlement analyses; liquefaction analyses; slope stability
analyses; geologic mapping; mud jacking; failure analyses; emergency preparedness plans;,
soil cement design; pile foundation dynamic analysis; filter designs; trench shoring designs,
extensive field and laboratory testing; project specifications and contract document
preparation.

Specific Projects:

Lead Embankment Inspector for the Aurora Dam Froject, Aurora, Colorado; design
maodification to the Upper Beaver Brook Dam 3A, Clear Creek County, Colorado; design of
the Chesapeake Mill Tailings Facility, Victor, Colorado; closure of Templeton Gap Landfill,
Calorado Springs, Colorado; preliminary field investigation for the Hanlon Landfill Site,
Elbert County, Colorado; geotechnical investigation for the Aurora Pipeline, Aurora,
Colorado; mud jacking of Cherry Creek High School, Aurora, Coloradoe; foundation
investigations of industrial facilities for Texaco l.os Angeles Plant and Texaco Sulfur
Recovery Plant, Wellington, California; grouting of the Aurora Rampart Reservoir, Douglas
County, Colorado.

Environmentel Engineering

Phase | environmental audiis; remedial designs and remedial action plans; design of
leachate recovery systems; slurry trench design; monitor well and recgvery system designs;
groundwater and soil sampling; stabilization/solidification of radicactive waste.

Specific Projects:

Site remediation of the Texaco Tank Farm, Cypress, California; monitoring during
remediation at the Unocal Denver Toulene Site, Denver, Colorado; recovery trench design,
Golden West Refinery, Santa Fe Springs, California; Leachate collection system, Sundstrand
Industries, Westminster, Colorado; monitor and recovery well design and installation,
Unipro Paints, Denver, Colorado; stabilization /solidification of radicactive waste, Shattuck

Chemiical Company.

AFFIDAVIT OF MICHALL C. HIGGINS, P.E. IN SUPPORT OF
MOTION FOR SUMMARY JUDGMENT

PAGE 151




01/22/2008 Tus 9:40 Fax 303 2 1136 filgginstkhssoclates

Michael C. Higgins
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Civil Engineering Applications and Design Experience

Design of sedimentation basins; tunnel support design; drainage plans; open channel
hydraulics; pavermnent designs; dewatering analyses; erosion control design; concrete, steel,
and masonry ingpection; water {ransmissions pipeline design; sheet and timber shoving
designs; wetlands designs; plumbing system designs; electrical system designs; pumping
aystem designs; construction management; construction inspection, and construction claim
evaluatior.

Specific Projects:

The East Powers Boulevard expansion project, Colorado Springs, Colorado; tunnel support
design, Minnopco Mine, Oatman, Arizona; Lake Las Vegas sedimentation basin and
wetlands design, Henderson, Nevada; slurry trench feasibility study, USBR Central Arizona
project, Scottsdale, Arizona; municipal water supply desxgn and development, City of Santa
Rosa, Santa Rosa, New Mexica,

1983 to 1986  Western Geophysical Company of Amerxca

Englewood, Colorado T

Geophysxcal Analyst
Processed séismic data using Western software in conjunctlon with IBM computer. Specific
experience includes seismic dnalysis and stratigraphic profile design, refraction statics,
structural analysis, and digital signal processing. Structural and Stratigraphic areas of
experience include The Rio Girande Uplift, the Unita Uplift, the Williston Basin, the Powder
River Basin, and the Denver/Julesburg Basin. .

1982 to 1983  Dennis Engiheering
Socorro, New Mexico
Staff Engineer
Supervised surveying crew; highway and roadway design; subdivision design, planning, and
development; soil testing, water-well drilling and development; ground water modeling;
water quality studies; drainage studies; and construction management.

P

1973 to 1976 A&P Plumbing and Heating

Kensington, Maryland

McMahon and Sons Plumbing and Heating

Washington, D.C.
Installation of plumbing and heating systems in resuiermal commercial, industrial, and
institutional facilities.
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MICHAEL C. HIGGINS, P.E.
ARBITRATION, DEPOSITION, AND TRIAL
TESTIMONY LIST

Representing Law Firm  Case Caption, Number & Jurisdiction Testimmony Date

Ivan Sarkissian The Corral at Breckenridge Deposition 12/04/07
Sarkissian & Homeowners Association
McConaughy Case No.: 06 CV 184
Greenwood Village, CO  Summit County District Court
Thomas M. Dunford Great Northern Insurance CO v, Deposition 11/19/07
Cozen O’Connor Watts Water Technologies, Inc.
Denver, CO Case No.: 06 CV 10743

Denver District Court
Stuart D, Morse Central Park Townhome Deposition 10/11/07
Levy, Morse & Wheeler Condominiums
Englewood, CO Case No.: 2006 CV 4013

Arapahoe County District Court
Ivan Sarkissian Village at Boulder Creek HOA v, Deposition 9/6/07
Sarklssian & Titan Investments I, LLC
McConaughy Case No.: 2005 CV 893
Greenwood Village, CO  Boulder County District Court
Bradley W. Maudlin Carriage Gate Condo Assoc. v. Deposition 7/11/07
Dewhirst & Dolven, Carriage Gate, LLC, et al.
LLC Case No.: 05 CV 5403
Colorado Springs, CO Arapahoe County District Court
Michael J. Kleinman Duran v. Kunkel Construction Trial 10/3/07
Law Office of Michael Case No.: 2006CV945 Deposition 6/27/07
J. Kleinman District Court
Lone Tree, CO City and County of Denver
Gregg Rich MecCarty v. Malouff Deposition 3/23/07
Lambdin & Chaney, Case No.: 05 CV 1934
LLP District Court
Greenwood Village, CO  Jefferson County, Colorado
A, Gary Bell, Jr. Davis v. Nucla Sanitation District Trial 3/20/07
Bell & Pollock, P.C. Case No.: 2005 CV 156 Deposition 12/19/06

Greenwood Village, CO  District Court
Montrose, Colorado

Craig S. Nuss Eleven-One-Eleven v, Collins Trial 3/13/07
Patterson, Nuss & Companies , Depasition 8/15/06
Seymour, PC Case No.: 2005CV5871
Englewood, CO District Court '

Arapahoe County, Colorado

EXHIBIT
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Case Caption, Number & Jurisdiction

Michael L. Adams
Ray Lego & Assoclates
Greenwood Village, CO

o
‘\\Jc(ﬁ Cr Robin L. Bowers
AL White & Steele

/ - Denver, CO
¥

Gerald D, Pratt
McConaughy &
Sarkissian, P.C.
Englewood, CO

Larry R. Bauman -
Kelley, Scritsmier &
Byrne, P.C.

North Platte, NE

Geri O'Brien Williams
Dworkin, Chambers &
Williams, P.C

Denver, CG

Rosemary Orsini
Burg Simpson
Englewood, CO

Brendan Powers
Spies, Powers &
Robinsen, P.C.
Denver, CO

Steven Jon Paul
Harris, Karstaedt,
Jamlison & Powers, PC
Colorado Springs, CO

Principato v. Haberer Carpentry Inc.
Case No.: 2004 CV 2340

District Court

Jeffersonn County, Colorado

Dodson v. AMCO Insurance Co,
Case No.: 2005 CV 137

District Court

Routt County, Colorado

State Farm v. High Mark, Inc.
Case No.: 05-cv-2103-REB-CBS
U.8. District Court

Denver, Colorado

Mac Enterprises v. City of
Ogallala et al.

Case No.: CI 04-42

District Court, Keith County,
Nebraska

United Fire Group v. El Herradero
Restaurant and Martin Rosales
Case No: 05 CV 1285

Adams County District Court
Brighton, CO

Saddle Ridge of Ft. Collins Condo.
Assoc. v, Choice Roofing

Case No.: 2003 CV 423

Larimer County District Court
Fort Collins, CO

Great Northern v. Rob Waring
Construction and Robert Kosiba dba
Precision Painting

Case No. 05 CV 5041

Denver District Court

Denver, CO

Kleckner v. Keller Homes, Inc.
Case No. 05CV25

El Paso County District Court
Colorado Springs, CO
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Trial Testimony List

Testimony

Deposition

Deposition

Deposition

Deposition

Deposition

Deposition

Deposition

Trial
Deposition

Date

2/19/07

1/25/07

1/15/07

11/30/06

11/8/06

10/20/06

10/19/06

10/11/06
8/31/06
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Micheel C. Higgins, P.E.
Trial Testimony List

Representing Law Firm  Case Caption, Number & Jurisdiction Testimony
f David M. Houliston Castro v. American RV Marts, Inc, Deposition
v The Law Offices of Case No. CV-2003-08326
David M. Houliston Second Judicial
Albuquerque, NM District Court
County of Bernalillo, New Mexico
Ivan Sarkissian Park Avenue HOA v. DR Horton Deposition
McConaughy & Case No. 01CV2276 .
Sarkissian, PC Arapahoe County District Court
Englewood, CO Centennial, CO
Brad Shefrin Sumniit @ Rock Creek v. DR Hortonn ~ Deposition
Zuphkus & Angell, PC Case No. 03CV209
Denver, CO Boulder County District Court
Boulder, CO
Trevor Cofer Centennial Concrete v. Leaffer Deposlition
Dewhirst & Dolvin, LLP Case No. 03 CV 5132
Colorado Springs, CO Arapahoe County District Court
Centennial, CO
Anthony Melonakis East West Resdrts Arbitration
Melonalkis, Sutton & Arbitration Forums
Gulley, PA Englewood, CO
Littleton, CO
Kenton Kuhlman Sturniola Depasition
Kuhlman and Arbitration Forums
Kuhlman, PC Englewood, CO
Greenwood Village, CO
Harris; Karstaedt, - Coggeshall Construction v. ABH Deposition
Jamison & Powers, PC  Development Vertical Concepts
Englewood, CO Arbitration No.:
77Y 110 00033 04 S1R
Kenneth Gulley Miesel Arbitration
Sutton, Melonakis & Arbitration Forums
Gulley, PA Englewood, CO
Littleton, CO
Richard Rardin Federal Insurance v. Deposition

Cozen O’Connor
Denver, CO

Olson and Sons Const,
Case No.; 2003 CV 712
Eagle County District Court
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Michael C. Higgins, P.E.
Trlal Testimony List

Representing Law Firm  Caae Caption, Number & Jurisdiction Testimony Date

Willlam D. Mulcahy Brandaw v. The Ryland Group, Deposition 10/12/06
Harris, Karstaedt, Inc. et al.
Jamison, Powers, PC Case No.: 2004 CV 767
Englewood, CC Douglas County, CO
Daniel P. Murphy G.E. Johnson v. Plath Construction Deposition 10/6/05
Montgomery, Little & Case No.: 04 CV 4208
MeGrew, PC District Court
Greenwood Village, CO  El Paso County, CO
/ John Hayes Paschall v. R. Gioscia Trial 8/26/05
V Senter, Goldfarb & Rice Case No.: 04 CM 84 Deposition 7/18/05
: Denver, CO District Court
Chaffee County, CO
Lori Jones Blahgger Skoviak v. Romano Deposition 8/17/05
Willlams & Mahoney Case No.: 04 2867 CA
Beverly, MA 20t Judicial Circuit
Coilier County, FL
/ William P. Gralow Ken Lewis v. Pacific Trial 8/8/05
\ Civerolo, Gralow, Indemnity Co., et al.
Hill & Curtis Cause No.: D-10101-CF-200300321
Albuquerque, NM Santa Fe County, NM
Janet Wells Strawberry Flelds v. Deposition 7/14/05

Ray Lego & Associates Structural Management
Greenwood Village, CO  Case No.: 02 CV 2123
, El Paso County District Court

Gregg Rich Strawberry Fields v. Deposition 7/14/08
Lambdin & Chaney S8C Excavating
Denver, CO Case No.: 02 CV 2123

El Paso County District Court
Ivan Sarkissian DeGenering, et al. v. Glasco, et al. Deposition 7/11/05
McConaughy & Summit County District Court
Sarkissian Case No.: 04 CV 64

Greenwoad Village, CO

Janet Wells Rykowski v. Yenter Companies, Inc. Deposition 7/7/05
Ray Lego & Associates  Douglas County District Court
Greenwood Village, CO  Case No.: 2002 CV 1242

Brad Maudlin The Ponds at Blue River v. Emers Deposition 5/26/05
Dewhirst & Dolven Construction, Inc.
Denver, CO Summit County District Court

Case No.: 03 CV 35
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Trlal Testimony List
Representing Law Firm  Case Caption, Number & Jurisdiction Testimony Date
Gregg Rich Great Northern Ins. Co, v. Simon Deposition 5/16/05
Lambdin & Chaney Roofing Co.
Denver, CO Arapahoe County District Court
Case No.: 04 CV 322
Thor Inouye Triton Dev., LLC and Deposition 5/5/05
Varnell & Associates 1727 Pearl Street HOA
Denver, CO American Arbitration Asscciation
Case No.: 77 180 00120403 VSS
Roger Moore American Family Ins. v, Trial 4/28/05
\/ Law Offices of Roger Fleetwood Enterprises Trial 4/29/086
Moore Case No.: 03 C 10671 Deposition 12/1/04
Denver, CO County Court
El Paso County, CO
John K. Shunk United Securities Ins. Co. Deposition 4/13/05
Messner & Reeves, LLC  and Remington Homes Deposition 4/15/05
Denver, CO v. AKM Engineering, Inc.
Case No.: 03 CV 35
District Court
Broomfield, CO
D. Rico Munn State Farm Fire & Casualty
Baker Hostetler, LLP v. Mericanna Corp. Deposition 4/8/05
Denver, CO 8an Miguel District Court
Case No.: 03 CV 56
Kevin Ahearn Elite Properties of America & Deposition 3/14/05
Prior, Johnson, Saddleback Development v. JR.
Montoya, Carney & Engineering
Xarr, PC . El Paso County District Court
Case No.: 01 CV 2278
Harvey Fruman CNA Comm. Ins. & MCT Industries, Trial 3/8/05
V Cozen and O’Connor Inc. v. Matheson Tri Gas. Deposition 11/27/01
San Diego, CA 2nd Judiclal District Court
Bernilillo County, NM
Case No.; CV 2001 0380
Jack Robinson Amco Ins. Co. v. Trial 2/14/05
Spies, Powers & Alan Power and Equip. Deposition 12/17/04
Robinson El Paso County District Court
Denver, CO Case No. 04 CV 2978
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Michael C. Higgins, P.E.
Trial Testimony List

Representing Law Firm  Case Caption, Number & Jurisdiction Testimony Date
Roger Moore State Farm Fire v. Deposition 1/29/05
Law Office of Roger Roto Rooter Service Co.
Moore District Court
Denver, CO City and County Denver
Case No. 04 CV 1251
Bradley Shefrin Vaatola v. Asheroft Homes Deposition 11/04/04
Zupkus & Angell PC Arapahoe County District Court
Denver, CO Case No. 02 CV 1408
Bruce Logan Doggart v. Fox Construction Ine. Deposition 9/13/04
Varnell & Assaociates District Court
Denver, CO County of Routt, CO
Case No. 03 CV 56
\/ Rich Rardin Claire Long & Allstate Depositiont 7/29/04
' Cozen O'Connor Ins. v. US Brass Corp.
Denver, CO U8 District Court
Case No. 03 B 0968 (BNB)
Miles Dewhirst Gore Trail Wildernest Deposition 7/26/04
Dewhirst & Dolvin Assoc. v, Gore Trail
Colorado Springs, CO Wildernest, LLC, et al.
District Court
Surnmit County, CO
Case No. 01 CV 437
Jeffrey J. Richards Kaplan v. A Action Deposition 7/16/04
Anstine, Hill, Heating, et al.
Richards & Simpson District Court
Denver, CO Park County, CO
Case No. 03 CV 106
Pat Sullivan Amco Ins. Co. v, Deposition 7/15/04
Poore, Roth & Sun & Snow, Inc.
Robinson Montana 2nd District Court
Butte, MT Silver Bow County
Case No. DV 03 174
Matthew A. Holmes Shepherd v. Depaosition 7/12/04
Walberg, Dagner & Schranz & Schranz
Tucker Weld County District Court
Centennial, CO Case No. 02 CV 1355
Lew Harstead Mid-America v. Deposition 7/02/04

Neuens & Assoc.
Greenwood Village, CO

E & R Pallat
Denver County District Court
Case No. 00 CV 2779
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Michael C. Higgins, P.E.
Trial Testimony List

Representing Law Pirm Case Caption, Number & Jurisdiction Testimony Date
Brendan O, Powers Gorsuch & Aspen Ski Co. v. Colorado  Deposition 7/01/04
Spies, Powers & Cullnary, Inc.

Robinson Pitkin County District Court

Denver, CO Case No. 03 CV 7

Justin Jeffrey Duarte v. Dutch Trial 6/22/04
Ray Lego & Assoc. Ridge HOA

Creenwood Village, CO  Jefferson County District Court
Case No. 03 CV 3619

Ivan Sarkissian Monument Villas v. Cambria Corp. Deposition 6/15/04
MeConaughy & El Paso County District Court
Sarkissian Case No. 03 CV 634
Denver, CO
Karl A, Chambers Great Northern Insurance. v. Deposition 6/10/04
Scaman, Giomett! & Conbraco Industries,
Murphy, P.C. Inc. et al.
Denver, CO US District Court
Case No. 03 Z 502
Thomas P. Howard Ginther v, Tann Trial 4/30/04
Vv Thomas P. Howard, Jefferson County District Court
LLC Case No. 03 CV 1689
Louisville, CO
Brad Maudlin Forest Park at Wildernest v. Deposition 4/12/04
Dewhirst & Dolven Emers Construction, Inc.

Colorado Springs, CO Summit County District Court
Case No. 02 CV 103

James Hickey Patterson v. Centex Deposition 2/11/04
Hickey & Assoc., PC Real Estate Corp.
Denver, CO Adams County District Court
Case No. 03 CV 784
. Brad Maudlin Galloway, et al. v. Depusition 1/21/04
v Dewhirst & Dolven Fisher Price, et al.

Colorado Springs, CO District Court
Finney County, KS
Case No. 01 C 165

Justin Jeffrey Goldstein v, Old Broadmoor Deposition 1/16/04
Ray Lego & Associates  Road Condominium Association, Ine.
Denver, CO El Paso County District Court

Colorado Springs, CO
Case No. 03 CV 301
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Reprepenting Law Firmy Case Caption, Number & Jurisdiction Testimony Date

‘/ Rich Rardin Ballin v. Almeida Flores, Inec,, et al. Deposition 1/6/04
Cozen and O'Connor District Court Deposition 12/5/083
Denver, CO Boulder County, CO

Case No. 2003 CV 171

Janet Bouffard Louisana Purchase II HOA Deposition 11/07/03
Ray Lego & Associates  Amrepco
Denver, CO District Court

Arapahoe County, CO
Case No. 01 CV 2029

Justin Jeffrey Verna Marlket v, Deposition 11/04/03
Ray Lego & Assoclates Bayberry Condominiums
Denver, CO District Court

Arapahoe County, CO
Case No. 03 CV 2825

Ivan Sarkissian Villa Riva Condo. v. Discovery Place Depasition 10/14/03
Levy, Morse & Wheeler Investments
Denver, CO Diatrict Court

Denver County, CO
Case No. 01 CV 6532

Brad Maudlin Gore Trail at Wildernest v. Mediation 10/14/03
Dewhirst & Dolven Emers Construction
Colorado Springs, CO District Court
) Sumrmit County, CO
Case No. 01 CV 437

Gregg Rich Cypress Ridge v. J.S. Jones Deposition 09/24/03
Zupkus & Angell ] Paso County District Court

Denver, CO Case No. 01 CV 1432

Brad Maudlin Asgurance Co. of America v. Persiani  Deposition 08/04/03
Dewhirst & Dolven Arapahoe County District Court

Colorade Springs, CO Case No. 00 CV 237

Robin Bowers Canyon Ranch v. Start Paint Deposition 04/30/03
White & Steele Douglas County District Court

Denver, CO Case No. 98 CV 545

Cindy Manzano Wescoatt v. Woaodley and Associates Arbitration 04/09/03
Frascona, Joiner, Judicial Arbiter Group, Inc.

Goodman & Greenstein  Case No. 220376

Boulder, CO
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Cage Caption, Number & Jurisdiction

John Shunk
Messener & Reeves
Denver, CO

Jeff Hicksten
Kllison, Nielsen, Knibbs
Chicago, IL

Bruce Rohde
Davis & Ceriani
Denver, CO

Denise Glatta
Benitez Professional
Corp.

Denver, CO

Fhillip Lorenzo
Baker & Hostetler
Denvet, CO

Elizabeth Voles
Baldwin & Brown
Denver, CO

Village Point Townhomes at
Breckenridge v, Wooden Ski
Development Corp., et al.
Summit County District Court
Cagse No, 99 CV 188

Hospitality Lodging South
Golden, Colorade

Davlson, Inc. v. South Broadway
Automotive Group, Inc,
Arapahoe County District Court
Case¢ No. 01 CV 1725

Mountain States Video v, Dakota
Drilling

Jefferson County District Court
Case No. 01 CV 1156

Bargan v. McPhee Service
Larimer County District Court
Case No. 00 CV 1505

Rainbow Shopypes v. Subway
Restavrants

Adams County District Court
Case No, 00 CV 2072
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Higgins & Associates, Inc.
Forensic Engineering Consultants

~« R A AR 3 RN b
TERME AND FEE SCREDULE 16474 Wfllow Wood Court
os of January 1, 2008 Morrison, CO 80465

Phone (303) 972-4300
Fax {303) 972-1134

Services: Higgins & Associates, Ine. will perform professional engineerlng services within the limits prescribed by the
Client. Services performed will be with the usual thoroughness and competence of the engineering profeasion. No other
expressed or implled warranty is inchaded or intended.

Fees: Higgins & Associates, Inc. performs work an an howly basls, Hourly rates are bifled in half hour increments.
Costs incurred in the Interest of the project will be inveiced to the cllent, Such costa include but are not limited to travel,
shipping, delivery, document reproduction, consultant fees, laboratory services, equipment rental, end testing devices.
Should a lump sum contract be required, the client shall enter into a written agreement prior to Higgins & Associates, Inc.
beginning their wark., Billing rates are as follows and are subject to change in subsequent years without notice.

Description Indlvidual Categories Hourly Rate

Prinoipal Enginaer Investigation $195.00
Testimony” $260.00*%

Senior Engineor/Architact Investigation $170.00
Testimony* $210.00*

Senlor Teohniolan Investigation $100.00

Field Teghnician Investigation % B0O.OO

Adminiatrative Aseistant $ 60.00

Mileage $ 0.60 per mile

Evidence Storage $ 15.00 per month

*Deposition, Arbitration, and Trial Testimony aro billed for a minimum of four houra, Expenses are billed
separately. Higgins & Associates will not divide an invelce amongst two or more parties unless agreed to by
us {n writing prior to giving said testimony or providing the investigative services. The party requoesting
tostimony s responsible for the full amount of the deposition and trial testimony fees including portal to portal
travel and assoclated expenses.

Billing: Invoices will be sent to clients following a project completion, as a progress billing for long-term projects, or
following an extended period of Inactivity. In the event of any termination, Higgins & Assoclates, Inc. will be paid for all
setvices rendered through the date of termination including all relmbursable expenses, Involces will be considered past
due if not paid. within 30 days of the invoice and will be suhject to late fees of 1.5% per month and/or termlnation of
services at our discretion. If any remaining invoice balance remains after 90 daye, the client shall aleo be responsible for
Higgins & Associates, Inc.’s coats far collection inchuding but not limited to reasonable attorney’s fees and a lien against

the suhbject property may be filed. -

Documants, Site Access, and Hidden Conditions: Client shall provide Higgins & Assoclates all pertinent and related
documents for the matter being Investigated. Client shall also provide Higgins & Assoclates access to the site as
neceseary for the activities requested to perform. Higgins & Associates will use reasonable caution but shail not be held
responsible for costs associated with restoration due to damage incurred as a result of the Investigation, A site condition
is considered hidden if it le concealed by existing finishes/hardware or is blocked by personal itema and cannot be
observed. Higgins & Associates is not responsible for knowledge of, identifying, or mitigating any hidden conditions,
concealed evidence, or undisclosed documents.

Avhitvation, Laws, and Risk Allocationt All ¢laims, diaputes and other matters in question between the parties of the
agreement for services may be decided by arbitratlon only upen prior agreement by both partles. The agreement shall be
governed by the lawa of the State of Colorado. The Client agrees to limit Higgins & Assoclates, Inc.’s liabillty due to
negligent acts, eérrors, or omissions so that the total aggregate liability shall not exceed the Higging & Assoclates’ total fee
for services rendered an the Project.

Doeurnont Ownership and Consteuotion: It is agreed that Higgine & Associates’ reports and other documents prepared
for the Project shall become the property of the Client. Higging & Associates will not provide coples of any report or
documents to any other party without express written or verbal consent from the Cllent. Client acknowledges that
drawings and other documents prepared by Higgins 8 Assoclates, Inc. are created for this Profect and are not intended or
represented to be suitable for veuse by Client or others for any other project. Hlgglns & Assoclates does nhot assume
responsibility for construction means, methods, technigues, sequences, procedures, or for safety programs or precautions
{n connection with construction worlt. Higgins & Associates does not assume respongibility for the Client or Owner’s
fallure to carry out the work in accordance with the written recommendations made, for stopping the work in evant of
such failure, or failuve to carry out safety or precautionary recommendations made.
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Page 2
Taco Time Restaurant

It is also our understanding the sign installer admitted to installing the fixture
with the above noted electrical code violations; however, they denied that their
employees neither installed the electrical wiring to the neon signnor connected
the electrical power to the fixture. Based upon the testimony from a Sign Pro
employee, it was determined that the electrical power was most likely run and
connected to the sign by an electrician working for Leishman Electric during
the 1998-1999 remodel.

Following the fire investigation a settlement agreement was reached with Sign
Pro of Southeast Idaho, Inc., the installer of the neon fixture, for their defective
work. However, the issue arose during the settlement conference that the
electrician may be partially responsible for connecting the electrical power to a
light fixture that was defectively installed prior to inspecting the fixture to verify
it had been properly wired.

The purpose of our engineering evaluation was to analyze the 1996 National
Electrical Code (NEC) and State of Idaho statutes governing the work by
licensed electricians to determine whether there are provisions in either the
code or state statutes that would make it illegal for an electrician to connect
power to an illegal, defective, or faulty electrical device, circuit, or fixture.
Furthermore, we were asked to determine whether an electrician had a duty or
responsibility to inspect a branch circuit, fixture, or device prior to connecting
or energizing to the system to ensure the circuit or device was properly wired
per the NEC.

As part or our analysis we obtained records from the City of Rexburg Building
Department and State of Idaho Division of Building Safety for work that was
conducted on the Taco Time building. This includes the inspection records by
the City and State on any electrical work conducted on the building during the
1998-1999 remodel. Records obtained from the State of Idaho Electrical
Bureau confirmed that Leishman Electric had obtained an electrical permit on
September 16, 1998, for work on the Taco Time building. The permit records
by the City and State have been included under Exhibit 1.
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We also obtained a copy of the State of Idaho Division of Building Safety
Electrical Bureau Licensing Section and Idaho Statute Title 54, Professions,

‘Vocations and Businesses,; Chapter 10, Electrical Contractors and Journeymen

document; and IDAPA 07, Title 1, Chapter 4, Rules of Electrical Licensing and
Reglstration - General Division of Building Safety, Electrical Bureau. These
documents have been included under Exhibits 2 and 3. Other documents
reviewed as part of our investigation include:

The 1996 National Electric Code

¢ The affidavit of Scott Kimborough, Ph.D., P.E. dated June 21, 2006
¢ The affidavit of Robert “Jake” Jacobsen, C.F.I. dated June 23, 2006
e The affidavit of W. Ronald Kilgore, P.E. dated August 2, 2006

¢ The affidavit of Brian Larsen dated June 23, 2006

¢ The affidavit of Michael Packer dated May 12, 2006

¢ The deposition transcript of Michael Packer dated August 2, 2006

¢ Supplemental affidavit of Robert “Jake” Jacobsen, C.F.I. (Corrected) dated
August 18, 2006

¢ Supplemental letter report and attached enlarged photos from Robert “Jake”
Jacobsen, C.F.I. to John Goodell, Esq. dated August 21, 2006

¢ Supplemental letter report from Scott Kimbrough, Ph.D., P.E. to John
Goodell, Esq. dated August 24, 2006

In addition, we conducted telephone interviews on October 5, and 6, 2006, with
Mr. Jeff Fitzloff, the Chief of the Idaho State Electrical Bureau and Mr. Allen
Caine, a Licensing Supervisor and Code Interpreter. The purpose of
interviewing Mr. Fitzloff and Mr. Caine was to obtain the State of Idaho
Electrical Bureau’s interpretation of their statute regarding an electrician’s
responsibility for analyzing/evaluating an electrical circuit and/or fixture prior
to energizing the system.
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In summary, it was the opinion of both Mr. Fitzloff and Mr. Caine that a
licensed electrician in the State of Idaho would be responsible for evaluating
and inspecting any branch circuit or fixture they are energizing to ensure that
the system was wired per the NEC or per a fixture manufacturer's
recommendations. It was further their opinion that by energizing a
circuit/fixture that was defective or improperly wired the electrician was in
direct violation of the State of Idaho Administrative Code. Furthermore, both
parties stated that an electrician would be responsible for any resulting
damages that may occur should they fail to properly evaluate a defective or
improperly wired circuit or fixture that they energize,

To support their opinions the State Electrical Inspectors identified several areas
of the state statutes which would define the requirements and responsibilities
of a licensed electrician. The sections of the statutes are as follows:

“Idaho Administrative Code 07.01.01 Rules Governing Electrical Inspection
Tags — Division of Building Safety

“012. Electrical Contractors’ Inspection Tags

“Electrical contractors’ inspection tags shall be furnished by the Electrical
Bureau to licensed electrical contractors upon request. The serial numbers of
such tags shall be registered in the name of the electrical contractor to whom
they are issued and they shall not be transferable. Electrical inspection tags
issued to an electrical contractor shall be used only for electrical installations
made by said electrical contractor and for which said electrical contractor
assumes full responsibility.  (7-1-97)

“01. Completion of Electrical Inspection Tag. For each electrical
installation made by an electrical contractor and coming under the provisions
of Section 54-1001, Idaho Code, said contractor or his authorized
representative shall complete an electrical inspection tag, issued by the
Electrical Bureau, giving all pertinent information. The name of the electrical
contractor shall be stated and the tag shall be signed by the electrical
contractor or his authorized agent. All five copies shall be legible. (7-1-97)"
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“Tdaho Administrative Code 07.01.03 Rules of Electrical Licensing &
Regulations — General Division of Building Safety

“015. Electrical Contractor,
“01. Qualifications for Electrical Contractor.  (4-7-91)

“a.  Except has hereinafter provided, any person, partnership,
company, firm, association, or corporation shall be eligible to apply for an
electrical contractor license upon the condition that such applicant shall have
at least one (1) full-time employee who holds a valid master electrician license
or journeyman electrician license issued by the Electrical Bureau, and has held
a valid journeyman electrician’s license for a period of not less than two (2)
years, during which time he was actively employed as a journeyman electrician
for a minimum of four thousand (4,000) hours, and who will be responsible for
supervision of electrical installations made by said company, firm, association,
or corporation as provided by Section 54-1010, Idaho Code. An individual
electrical contractor may act as his own supervising journeyman electrician
upon the condition that he holds a valid master electrician license or
journeyman electrician license issued by the Electrical Bureau, and has held a
valid journeyman electrician’s license for a period of not less than two (2) years,
during which time he was actively employed as a journeyman electrician for a
minimum of four thousand (4,000) hours. The supervising journeyman
electrician shall be available during working hours to carry out the duties of
supervising journeyman, as set forth herein, (4-5-00)

“b.  Those duties include assuring that all electrical work substantially
complies with the National Electrical Code and other electrical safety
installation laws and rules of the state, and that proper electrical procedures
are followed; assuring that all electrical labels, permits, and licenses required
to perform electrical work are used; assuring compliance with correction
notices issued by the Bureau; and any person designated under Subsection
015.01.a, and the contractor he represents, shall each notify the Bureau in
writing if the supervising journeyman’s working relationship with the
contractor is terminated. Each notice must be filed with the Bureau within ten
(10} working days) of the date of termination. If the supervising journeyman'’s
relationship with the contractor is terminated, the contractor’s license is void
within ninety (90) days unless another supervising journeyman is qualified by
the Bureau. (7-27-94)"
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“03. Electrical Contracting Work Defined. An electrical contractor
license issued by the Division of Bullding Safety must be obtained prior to
acting or attempting to act as-an electrical contractor in Idaho. (4-5-00)

“a.  Electrical contracting work includes electrical mainienance or
repair work, in addition to new electrical installations, unless such work is
expressly exempted by Section 54-1016, Idaho Code. (4-5-00)"

“Idaho Administrative Code 07.01.04 Rules of Governing Electrical Specialty
Licensing - Division of Public Safety

“02. Sign Electrical. Any person qualifying for and having in his
poussession a current sign electrical license may install, maintain, repair, and
replace equipment, controls, and wiring on the secondary side of sign
disconnecting means; providing the disconnecting means is located on the sign
or within sight therefrom. He shall be employed by a licensed sign electrical
contractor whose installations shall be limited to this category. The holder of
such specialty license may not countersign a contractor’s license application as
supervising journeyman except for work within his specialty. (3-15-02)"

“03. Manufacturing or Assembling Equipment.

“b.  Any person licensed pursuant to Subsection 014.03.a. may install,
maintain, repair, and replace equipment, controls, and accessory wiring,
integral to the specific equipment, on the load side of the equipment
disconnecting means. Electrical service and feeder are to be installed by
others. The licensee may also install circuitry in modules or fabricated
enclosures for the purpose of connecting the necessary components which
individually bear a label from a nationally recognized testing laboratory when
such equipment is designed and manufactured for a specific job installation.
All wiring completed shall meet all requirements of Title 54, Chapter 10, Idaho
Code, all rules promulgated pursuant thereto, and the most current edition of
the National Electrical Code. (7-1-94)"

AFFIDAVIT OF MICHAEL C. HIGGINS, P.E. IN SUPPORT OF
MOTION FOR SUMMARY JUDGMENT

PAGE 171




Page 7
Taco Time Restaurant

Analysis of Permits and Idaho Administrative Code

Records we were provided by the State of Idaho confirmed that Leishman-
Electric had obtained a permit for electrical work that appears to have been
conducted when the 1998-1999 remodel occurred at the Taco Time Restaurant.
However, since the State has recently converted all their paper records to
computer files, the exact nature of the electrical work conducted under the
permit is unknown. The electrical permit we were provided indicated that
Leishman Electric conducted electrical work at the approximate time the sign
was Installed by Sign Pro.

Section 07.01.01.012 of the Idaho Administrative Code requires that an
clectrical contractor obtain a permit/inspection tag for all work conducted.
When obtaining an inspection tag, the electriclan needs to identify all work that
will be conducted under the permit. This is required so that the State can
ensure that all work 1s inspected and conducted per the NEC. If Leishman
Electric ran an electrical circuit to the neon sign, they should have included
this work on the inspection tag. If the electrical contractor fails to identify all
aspects of their work when obtaining an inspection tag, they are in viclation of
the code.

Once the electrical work has been completed, the electrician is required to
contact the State so that all of their work can be inspected. Had the neon sign
been inspected by the State, it {s highly probable the code violation would have
been identified. Fallure to contact the State for an inspection is in violation of
the code.

Section 07.01.03.015.01 (a} and (b) of the code defines the required
qualifications for an electrical contractor. To comply with the State statute all
work would have needed to have been conducted and/or supervised by either a
master or journeyman electrician. The statute also states that the electrical
contractor's duties include assuring that all work substantially complies with
the NEC and other electrical safety installation laws and rules of the state. If a
contractor falls to conduct their work in compliance with the NEC, they are in
violation of the State statute.

According to Mr. Fitzloff and Mr. Caine, they also interpreted this section of the
code to include the electriclan’s responsibility to ensure the branch circuit
and/or fixture that is being energized by the electrician is safely wired per the
NEC. If the electrical contractor fails to evaluate the circuit and/or fixtures
they are energizing, they are in violation of the code and would be responsible
for damages caused by their work.
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Under Section 07.01.04.02 of the Idaho Administrative Code any person
qualifying for and having in his possession a current sign electrical license may
Install, maintain, repair and replace equipment, controls, and wiring on the
secondary side of sign disconnecting means. According to the State Electrical
Bureau, any licensed master or journeyman electrician may also work on any
electrical sign, including a neon sign, without possessing an electrical
specialties sign license.

Furthermore, only a licensed electrical contractor can connect the power to the
primary side of a transformer to a neon sign. However, a person holding an
electrical specialties sign license that is not a licensed electrical
contractor/electrician cannot, per the code, run power or energize the primary
side of the transformer.

Based upon this information the electrical contractor, Leishman Electric, not
the neon sign Installer, Sign Pro, would have been responsible for energizing
the sign and ensuring that the fixture was properly wired per the NEC prior to
energizing the sign. This would include inspecting the neon sign to ensure it
was Installed with secondary circuit ground fault protection and was properly
grounded. Failure of the electrician to inspect the sign to ensure it was wired
per the NEC was in violation of the State of Idaho Electrical Code.

Summary and Conclusions

In summary, it is our opinion based upon our review of the Idaho Electrical
Code and interviews with representatives of the State Electrical Bureau, the
electrictan who energized the neon sign was in violation of the code by failing to
inspect the fixture to ensure it was wired per the NEC. It was the opinion of
two representatives employed by the State Electrical Bureau, including the
Chief Inspector that an electrician would be responsible for inspecting all
circuits and fixtures prior to them being energized to ensure they are safe and
wired in compliance with the NEC.

Since all licensed electricians in the State of Idaho can work on any type of
sign, they would be required to have the proper knowledge on how these
fixtures were to be properly installed. This includes knowing that secondary
circuit ground fault protection and proper grounding was required per the
NEC. By energizing the neon sign prior to inspecting the fixture for compliance
with the NEC, the electrician was in violation of the Idaho State Electrical Code
and would be responsible for damages caused by his work.
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We trust this report is self-explanatory; however, should you have any
questions please contact our office,

Si.ncerély, ;

Mudund €

Michael C. Higgins,
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EXHIBIT 1
Building Department Permit Information
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- STATE OF IDAHO
DIVISION OF BUILDING SAFETY

ELECTRICAL BUREAU

PHYSICAL ADDRESS;
1090 E. WATERTOWER ST.
MERIDIAN, ID 83642

TELEPHONE NUMBER: (208) 334-2183

FACSIMILE NUMBER: (208) 855-2165
WEBSITE: www.state.id.us/dbs

DATE; et Yok |
70! Mol C. ﬂa%%{n%
PHONE NUMBER: o

FAXNUMBER: 2 - g - \\R”4U

FROM: /RS Q(}ems/}

NUMBER OF PAGES TO FOLLOW: ")1‘

COMMENTS:
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IDAPA 07
TITLE 01
CHAPTER 01

IDAPA 07 - DIVISION OF BUILDING SAFETY

07.01.01 - RULES GOVERNING ELECTRICAL INSPECTICN TAGS

000. LEGAL AUTHORITY.

The Idaho Electrical Board is authorized under Sections 54-10085, and 54-1006, Idaho Code, to adopt rules
concerning the issuance of electrical inspection tags covering electrical installations referred to in Section 341001,
Idaho Code. . (2-26.93)

001. TITLE AND SCOPE.
These rules shall be cited as IDAPA 07.01.01, “Rules Goveming Electrical Inspection Tags,” Division of Building
Safety. These rules include criteria for the use of electrical inspection tags for electrical installations. (2-26-93)

002.  WRITTEN INTERPRETATIONS, .
This agency has no written interpretations of this chapter, (2-26-93)

003. ADMINISTRATIVE APPEALS.
This chapter does not allow administrative relief of the provisions outlined herein.- (2-26-93)

004, DEFINITIONS.

01 Assocfated Buildings. All buildings, structures, and fixtures used for domestic purposes and in
connection with the primary or secondary residence, such as garages, sheds, barns, or shops. (2-23-94)

005. -- 010. (RESERVED).

011 ELECTRICAL INSPECTION TAGS.

Flectrical Inspection tags as authorized by Section 54-1008, Idalio Code, shall be printed and made available by the
Electrical Bureau. Each tag shall bear a Serial Number and shall be in five parts, to be designated No. 1, No. 2, No. 3,
No. 4, and No. 5, for all electrical contractor inspection tags or shall be in four parts, to be designated No. 1, No. 2,
No. 3, and No. 4, for all property-owner inspection tags. (1-14-87)

012. ELECTRICAL CONTRACTORS' INSPECTION TAGS.

Electrical contractors’ inspection tags shall be furnished by the Electrical Bureau to licensed electrical contractors
upon request. The serial numbers of such tags shall be registered in the name of the electrical contractor to whom they
are issued and they shall not be transferable, Electrical inspection tags issued to an electrical contractor shall be used
only for electrical installations made by said electrical contractor and for which said electrical contractor assumes full
responsibility. (7-1-97)

01 Completion of Electrical Inspection Tag. For each electrical installation made by an electrical
contractor and coming under the provisions of Section 54-1001, Idalio Code, said contractor or his authorized
representative shall complete an electrical inspection tag, issued by the Electrical Bureau, giving all pertinent
information. The name of the electrical contractor shall be stated and the tag shall be signed by the electrical
contractor or his authorized agent. All five copies shall be legible. (7-1-97)

02. Posting of Electrical Inspection Tag. Before work is commenced, the electrical contractor or his
authorized representative shall place part No. 5 of the electrical inspection tag at the location of the service switch and
mail or deliver part No. 4 to the power supplier. Parts No, | & No. 2, together with the proper inspection fee as herein
provided, shall be received by the Electrical Bureau within seven (7) calendar days from the time the electrical work
is started. Where the total cost of installation is unknown, the minimum inspection fee as listed in IDAPA 07.01.02,
“Rules Governing Fees For Electrical Inspections,” Subsection 011.06 of tlie fee schedule shall accompany the tag
and arrangements shall be made, in writing, with the Electrical Bureau or its authorized agent for payment of the
balance of the fee. In all cases, payment of the total inspection fee shall be made prior to completion of the
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installation. ) ) " (4-5-00)

a. The Electrical Bureau may refuse to extend credit to any electrical contractor for late payment or

non-payment of any electrical inspection fees when due. In such instance, the contractor shall return all unused
permits to the Electrical Bureau forthwith, No further permits will be issued to the contractor unless prepaid in cash
or cash equivalent, Such contractor will not be allowed to purchase further permits unless and until all such unused
permits have been returned to the Electrical Bureau, Boise Office, and all outstanding fees due have been paid in full,

(7-1-97)

b. Failure to post Part 5 of the electrical inspection tag at the required location, or failure to submit
parts No. | and No. 2 of such tag and the proper inspection fee to the Electrical Bureau within seven (7) calendar days
from the time the electrical installation work is commenced will result in the imposition of a double inspection fee.

(7-1-97)

013. ELECTRICAL LICENSING EXEMPTION FOR REAL PROPERTY OWNERS AND
MAINTENANCE ELECTRICIANS; INSPECTION TAG REQUIREMENTS.
The licensing provisions of Title 54, Chapter 10, Idaho Code, and IDAPA 07.01.03, “Rules Governing Eleclrical

Licensing,” do not apply to the following pursuant to Section 54- 1016, Idaho Code: (7-1-98)
a1. Personal Property Iustallations. Persons making electrical installations on their own property,

(7-1-98)

02. Maintenance Electricians. Maintenance electricians employed full-time only to service, maintain,

assemble, or repair EXISTING electrical installations located on their employers’ premises. (2-23-94)

03. Procedures for Inspection Tags for Exempt Property Owners. Persons exempt from licensing

pursuant fo Subsection 013.01 of this rule must still secure all electrical inspection tags required by Section 54-1005,
Idaho Code, before makmg any electrical installation. No electrical wiring or equipment may be concealed in any
manner from access or sight until the work has been inspected and approved for cover by the electrical inspector. A
final inspection shall be made upon the completion of all electrical work. The procedure for obtaining inspection tags
follows: (7-1-98)

a. Any exempt person shall obtain an application form from the Electrical Bureau, either at its Boise,
Idaho, main office or at a designated location in each county. The application form shall be properly completed,
signed, and mailed to the Electrical Bureau, P.O. Box 83720, Boise, Idaho 83720-0028, with the proper inspection fee
as provided for in these rules. (7-1-98)

b Upon receipt of the properly completed application together with the proper inspection fee, the
Electrical Bureau shall immediately issue an electrical inspection tag for the electrical installation designated in the
application. (2-23-94)

Parts No. 1 and 4 of the electrical inspection tag shall be retained by the Electrical Bureau. Part No.
2 shall be mailed to the applicant and shall be placed on the location of the service, and Part No. 4 shall be forwarded
to the state electrical inspector who will make the electrical inspection as provided by Sections 54-1004 and 54-1003,
Idaho Code. (2-23-94)

d. Part No. 3 shall be mailed or delivered to the power supplier. (2-23-94)

014. ELECTRICAL INSPECTION TAG REQUIREMENTS FOR INDUSTRIAL ACCOUNTS.

Property owners, companies, firnis, associations, or corporations who use employees to make electrical installations
coming under the provnslons of Secnon 54-1001, Idaho Code, on their own premises, must establish an Industrial
Account with the Electrical Bureau and secure electrical inspection tags by making application to the Electrical
Bureau, Employees performing non-maintenance electrical installations on an Industrial Account must be licensed
electrical journeymen as provided by Section 54-1002(2). One (1) properly licensed employee shall be designated the
supervising journeyman for the Industrial Account with the Electrical Bureau. (7-1-98)

0l Application Forms. The application form shall be properly completed, signed by the property
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owner or agent of the company, firm, association, or corporation, and mailed to the Electrical Bureau, P.O. Box
83720, Boise, Idaho, 83720-0028, with the praper inspection fee as hereinafter provided. (7-1-98)

02, Posting of Electrical Inspection Tag, Upon receipt of a properly completed application from a
property owner, company, firm, association, or corporation for an electrical inspection tag, together with the proper
inspection fee, the Electrical Bureau shall immediately issue an electrical inspection tag for the electrical installations
designated in the application. Parts No. | and No. 4 shall be retained by the Electrical Bureau, Part No. 2 of the 4-part
tag shall be mailed to the applicant and shall be placed at the location of the service switch. Part No. 3 shall be mailed
or delivered to the power supplier, and Part No. 4 shall be forwarded to the State Elcctrical Inspector who will make
the electrical inspection as provided by Sections 54-1004 and 54-1005, Idaho Code. (1-14-87)

03. Power Supply Company. In the event the power supplier deems it necessary to energize an
clectrical installation without delay to preserve life or property, the power supply company may accept the
application properly completed and signed, with the proper inspection fee attached, in lieu of the electrical inspection
lag required by Section 54-1004, Idaho Code, provided the power supply company or its authorized agent shall
assume the responsibility of mailing the application and inspection fee to the Electrical Bureau, P.O. Box 83720,
Boise, Idaho, 837200028, The Electrical Bureau shall, upon request, furnish application forms and sclf-addressed,
postage-paid envelopes to power supply companies operating within the state of Idaho. (7-1-98)

015, TEMPORARIES.

Temporaries for construction may be energized by power suppliers upon receipt of a contractor’s tag, an owner
application as provided in Subsection 07.01.01.013.03, or a Temporary For Construction label purchased from the
Electrical Bureau by a building contractor. (2-23-94)

016. -- 999, (RESERVED).
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IDAPA 07
TITLE 01
CHAPTER 03

07.01.03 - RULES OF ELECTRICAL LICENSING AND REGISTRATION - GENERAL
DIVISION OF BUILDING SAFETY

000, LEGAL AUTHORITY.

The Idaho Electrical Board is authorized under Section 54-1006(5), Idaho Code, to adopt rules concerning the

issuance of electrician licenses and apprentice registrations referred to in Sections 54- 1007 and 54-1010, Idaho Code.
(2-26-93)

001. TITLE AND SCOPE.
These rules shall be cited as IDAPA 07.01.03, “Rules of Electrical Licensing and Registration - General,” Division of
Building Safety. These rules include criteria for issuance of electrical licenses and registrations. (2-26-93)

002.  WRITTEN INTERPRETATIONS.
This agency has written interpretations of this chapter in the form of legal memoranda. (2-26-93)

003,  ADMINISTRATIVE APPEALS.
The Idaho Rules of Administrative Procedure of the Attorney Genceral govern license revocation/suspension
meetings. (2-26-93)

004, -- 010. (RESERVED).

011. LICENSE APPLICATION FORMS/APPRENTICE REGISTRATION FORMS.

Application forms for Electrical Contractor, Master Electrician, Journeyman Electrician Licenses, Specialty
Electrical Licenses, and registration forms for Apprentice Electricians and Specialty Electrical Trainees shall be
printed and made available by the Electrical Burean of the Division of Building Safety, State of 1daho. (4-5-00)

01. Application Forms. All applications for licenses and all registrations shall be properly completed,
giving all pertinent information, and all signatures shall be notarized. (4-5-00)

02. Application Fee. All applications for electrical licenses shall be accompanied by the fifteen dollar
($15) application fee; a;()f)rentice and specialty trainee registration forms shall be accompanied by the ten dollar ($10)
registration fee as provided by Section 54-1014, Idaho Code. (4-5-00)

03. Application Submission. An application for license shall be submitted to the Electrical Bureau and
shall be approved by an autliorized representative of the Bureau before any examination is given and before any
license is issued. (4-5-00)

04, Examination. An applicant for licensure must take the required examination within ninety (50)
days of the date of application, or the application shall be considered to be null and void. (4-5-00)

05. License. Following the approval by an authorized representative and the successful completion of
the required examination, the applicant must purchase a license prior to engaging in business within the state of
Idaho. Applicants who fail to purchase a license within ninety (90) days of the date of successful examination shall be
required to reapply for licensure, again obtain the approval of an authorized representative, and re-examine. (4-5-00)

012,  APPRENTICE ELECTRICIAN.
01. Reguirements for Apprentice Electrician, (5-3-03)

a A person wishing to become an apprentice electrician register with the Division of Building Safety
prior to going to work. Said person shall carry a current registration certificate on his person at all times and shall
present it upon request to personnel of the Division of Building Safety for examination. Each apprentice shall re-
register prior to each July 31, furnishing proof of completion of a minimum of one hundred forty-four (144) hours of
an organized sequence of instruction in technical subjects related to the electrical trade as approved by the Idaho State
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Electrical Board and the 1daho State Board for Professional and Technical Education and work experience performed
during the previous year with notarized letters from each employer and a certificate of achievement from the
vocational institution attended, This requirement shall continue each year until the mininum requirements of Chapter
10, Title 54, Idaho Code, have been fulfilled. Any apprentice failing to register by August 1 of each year shall pay an
additional fee of ten dollars ($10) to revive his registration certificate. Time shall not be credited while the apprentice
is inactive or not registered, nor shall time be allowed for any year which is not accompanied by proof of required
instruction for that year of apprenticeship. (5-3-03)

b, In order to qualify to take the j Joumeyman electrician examination an apprentice electrician shall be
required to work four (4) years, defined as a minimum of eight thousand (8,000) hours of work ex pcr;ence under the
constant on-the-job supervision of a journeyman electrician. That work shall include three (3) categories:  (5-3-03)

i, Residential; (5-3-03)
ii. Commercial; and (5-3-03)
iii. Industrial installations. (5-3-03)
c. Experience shall not exceed seventy-five percent (75%) of the work time in any one (1) category.
The requirements of Subsection 012.01.b. shall not apply to a registered apprentice enrolled in an apprenticeship
program accredited by the Electrical Bureau. (5-3-03)
d. An apprentice who has completed the required number of instructional hours and has not passed the

journeyman’s examination within two (2) years of completion of the required instructional training hours shall
provide proof of continuation training in order to re-register as an apprentice. For the purposes of Section 012,
continuation training is defined as registration in an approved fourth year apprenticeship class. (4-6-05)

[} An apprentice who has not advanced in apprenticeship training for a period of two (2) years shall
provide proof of successful completion of continuation training in order to re-register as an apprentice. For purposes
of Section 012, continuation training is registration in an approved year of apprenticeship class for which the
apprentice is eligible or a repeat of the most recent apprenticeship class attended. 4-6-05)

02. Direct Supervision. It shall be the responsibility of the employing electrical contractor to insure
that the apprentice performs electrical work only under the constant on-the-job supervision of a journeyman
electrician. Any contractor who employs more than two (2) apprentice electricians for each licensed journeyman
electrician employed is presumed to be in violation of the direct supervision requirements of Section 54-1010, Idaho
Caode, and of the constant on-the-job supervision requirement of Section 54-1003A, Idaho Cede. This presumption
may be rebutted by a showing by the contractor that special circumstances exist which are peculiar to the work done
by that contractor which allows for effective supervision by each journeyman electrician of more than two (2)
apprentice electricians. Prior to employing maore than two (2) apprentice electricians for each journeyman electrician,
a contractor must obtain permission from the Electrical Bureau to do so. Failure to comply with this requirement will
be grounds for suspension or revocation of the electrical contractor’s license. 4-1-91)

013. JOURNEYMAN ELECTRICIAN.
01. Experience and Education Required. (5-3-03)

a. An applicant for a journeyman electrician license must have worked as an apprentice electrician
making electrical installations for four (4) years, defined as & minimum of eight thousand (8,000) hours under the
constant on-the-job supervision of a qualified journeyman electrician and meet the minimum vocational educational
requirements of the Idaho State Electrical Board and the Jdaho State Board for Professional and Technical Education
as provided by Section 54-1007, Idaho Code and Subsection 012.01.a. That work shall include three (3) categories:

(5-3-03)

i Residential; (5-3-03)
ii. Commercial; and (5-3-03)
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iif. Industrial installations. (5-3-03)

b. ixperience shall not exceed seventy-five percent (75%) of the work time in any one (1) category.
The requirements of Subsection 013.01.a. shall not apply (o a registered apprentice enrolled in an apprenticeship
program accredited by the Electrical Bureau. (5-3-03)

c An applicant with out-of-state experience from a state that does not llave a current reciprocal
agreement with Idaho must meet the experience and vocational education requirements as set forth in Subsection
013.01.a. or if the applicant has not completed the vocational education requirement, the applicant may alternately
submit verification of twice the amount of experience (eight (8) years defined as a minimum of sixteen thousand

(16,000) hours)). That work shall include three (3) categories: (5-3-03)
i. Residential; (5-3-03)
il Commercial; and (5-3-03)
jit. Industrial installations. (5-3-03)
d. Experience shall not exceed seventy-five percent (75%) of the work time in any one (I) category
and must have been legally obtained in the state in which the applicant received his or her experience. (5-3-03)
e. An applicant from a state that llas a current reciprocal agreement with the state of Idaho may be
issued a journeyman electrician license withont testing in accordance with Section 54-1007, Idaho Code, upon
verification that: (5-3-03)
i The-license is current and active and in good standing; (5-3-03)
ii. The license was obtained by testing from the issuing state; (5-3-03)
ii. The license has been in effect for a minimum of one year; and (5-3-03)
iv. The applicant has not previously taken and failed the Idaho State journeyman electrical
examination. (5-3-03)
f. Experience in appliance repairing, motor winding, and communications will not be accepted
towards qualification for a journeyman electrician license. (5-3-03)
02. Application and Examination. A qualified journeyman electrician not holding an Idalio state

license shall make application for a journeyman electrician license with the Electrical Bureau prior to going to work
in the state of Idaho as provided by Section 54-1002(2), Idaho Code. An applicant will be permitted a maximum of
thirty (30) days in which to take the examination after making application unless mutual agreements have been made
between the applicant and the Electrical Division. (1-14-87)

014, MASTER ELECTRICIAN.

An applicant for a Master Electrician license must have at Jeast four (4) years experience as a licensed journeyman
electrician as provnded in Section 54-1007, Idaho Code. Any person having these qualifications may make
application at any time by remitting to the Electrical Bureau the appllcatlon fee. Upon approval, the applicant will be
notified and may apply to take the next examination. Upon notification of passing the examination, the applicant must
remit the required fee for the issuance of a master license. A person holding a current master license shall not be
required to hold a journeyman license. (4-6-05)

015, ELECTRICAL CONTRACTOR.

01. Qualifications for Electrical Contractor. 4-7-91)
a. Except as hereinafter provided, any person, partnership, company, firm, association, or corporation
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shall be eligible to apply for an electrical contractor license upon the condition that such applicant shall have at least
one (1) full-time employee who holds a valid master electrician license or journeyman electrician license issued by
the Elecirical Bureau, and has held a valid journeyman electrician’s license for a period of nat Jess than two (2) years,
during which time he was actively employed as a journeyman electrician for a minimum of four thousand (4,000)
hours, and who will be responsible for supervision of electrical installations made by said company, firm, association,
ar corporation as provided by Section 54-1010, Idaho Code. An individual electrical contractor may act as his own
supervising journeyman electrician upon the condition that he holds a valid master electrician license or journeyman
electrician license issued by the Electrical Bureay, and has held a valid journeyman electrician's license for a period
of not less than two (2) years, during which time he was actively employed as a journeyman electrician for a
minimum of four thousand (4,000) hours. The supervising journeyman electrician shall be available during working
hours to carry out the duties of supervising journeymen, as set forth herein. (4-5-00)

b. Those duties include assuring that all electrical work substantially complies with the National
Electrical Code and other electrical installation laws and rules of the state, and that proper electrical safety procedures
are followed; assuring that all electrical labels, permits, and licenses required to perform electrical work are used;
assuring compliance with correction notices issued by the Bureau: and any person designated under Subsection
015.01.a., and the contractor he represents, shall each notify the Bureau in writing if the supervising journeyman's
working relationship with the contractor has been terminated. Each notice must be filed with the Bureau within ten
(10) days of the date of termination. If the supervising journeyman's relationship with the contractor is terminated,
the contractor’s license is void within ninety (90) days unless another supervising journeyman is qualified by the
Bureau. (7-27-94)

02, Required Signatures on Application. An application for an electrical contractor license shall be
signed by the applicant or by the official representative of the partnership, company, firm, association, or corporation
making the application. The application shall be countersigned by the supervising journeyman electrician,  (4-1-91)

03, Electrical Contracting Work Defined. An electrical contractor license issued by the Division of
Building Safety must be obtained prior to acting or attempting to act as an electrical contractor in Idaho. (4-5-00)
a. Electrical contracting work includes electrical maintenance or repair work, in addition to new
electrical installations, unless such work is expressly exempted by Section 54-1016, Idaho Code. (4-5-00)
b. Any person or entity providing or offering to provide electrical contracting services, including, but
not limited to, submitting a bid shall be considcred as acting or attempting to act as an electrical contractor and shall
be required to be licensed. (4-5-00)
c. Any person or entity, not otherwise exempt, who performs or offers to perform electrical
contracting work, is acting as an electrical contraclor, whether or not any compensation is received. (4-5-00)
04, Previous Revocation. Any applicant for an electrical contractor license who has previously had his

electrical contractor license revoked for cause, as provided by Section 54-1009, Idaho Code, shall be considered as
unfit and unqualified to receive a new electrical contractor license so long as sucl cause for revocation is continuing
and of such nature that correction can be made by the applicant. (1-14-87)

0S. Reviving an Expired License. Any applicant for an electrical contractor license who has allowed
his license to expire and seeks to revive it under thie provisions of Section 54-1013, Idaho Code, may be denied a
license as unfit and unqualified if, while operating under the license prior to expiration, he violates any of the laws
and/or rules applicable to electrical contractors. (4-1-91)

06. Qualification for Supervising Journeyman. A journeyman electrician shall not be considered as
qualified to countersign an electrical contractor license application as the supervising journeyman, nor shall said
application be approved if he does countersign said application as the supervising journeyman, if said journeyman
has had his Idaho Electrical Contractor license revoked for cause under Section 54-1009, Idaho Code. A supervising
journeyman shall not countersign for more than one (1) contractor. A joumneyman who is a full time employee of a
company, corporation, firm or association with an industrial account may sign as supervising jowrneyman for that
industrial account in addition to signing as supervising journeyman for his own contractor’s license so long as the
journeyman is listed as the owner and complies with the provisions of Subsections 015.0]1.a. and 015.01.b. (7-1-97)
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07. Fallure to Correct Defects in Electrical Installations. If a journeyman countersigns an electrical
contractor license application pursuant to Subsection 015.03 and thereafter willfully fails to correct defects in
electrical installations he made or supervised, and such defects are within his power to correct and are not the fault of
the contractor, then the Elechrical Bureau shall have the power to suspend or revoke said journcyman’s license
pursuant to Section 54- 1009, Idaho Code. (1-14-87»

U8. Overcharging of Fees. It shall be grounds for suspension or revocation of an elecirical contractor
license if he charges and collects from the property owner an electrical permit or inspection fee which is higher than
the fee actually in effect at the time of such charging and collection, pursuant to the current Electrical Laws and Rules
of the Division of Building Safety, Electrical Bureau, and the fee reinitted by the contractor to the Bureau ig less than

the fee actually charged and collected by him. (4-6-83)
09. Electrical Contractor’s Examination. (9-1-94)
a, Each electrical contractor’s license applicant must pass a contractor's examination to be

administered by the Bureau or its designee. Any applicant which purports to be a non-individual (i.e., corporation,
partnership, company, fitm, or association), must designate in writing an individual to represent the partnership,
company, etc., for examination purposes. Any such designee shall be a full-time supervisory employee and may not
represent any other applicant for an electrical contractor’s license. 9-1-94)

b. Any person designated under Subsection 015.09.a., and the contractor he represents, shall each
notify the Bureau in writing if the designee’s working relationship wnth the contractor has been terminated. Each
notice must be filed with the Bureau within ten (10) days of the date of termination, If the designee’s relationship with
the contractor is terminated, the contractor's license is void within ninety (90) days unless another duly qualified
designee passes the electrical contractor’s examination on behalf of the contractor. (9-1-94)

c. Passage of the contractor’s examination shall only be required for new electrical contractor license
applications submitted after the effective date of this rule, September t, 1994, and shall not apply to license renewal
or revival under Section 54-1013, Idaho Code. (9-1-94)

016. -- 999, (RESERVED).
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07.01.04 - RULES GOVERNING ELECTRICAL SPECIALTY LICENSING
DIVISION OF BUILDING SAFETY

000. LEGAL AUTHORITY.
The Idaho Electrical Board is authorized under Section 54-1006(5), Idaho Code, to adopt rules concerning the
issuance of electrician licenses referred to in Section 54- 1001, Idaho Code. (2-26-93)

001.  TITLE AND SCOPE.

These rules shall be cited as IDAPA 07.01.04, “Rules Govemning Electrical Specialty Licensing,” Division of
Building Safety. These rules set out the special types of electrical installations for which a specialty license is
required; the minimum experience requirements for such license; and describe the procedure for securing such

license. (7-1-97)
002. WRITTEN INTERPRETATIONS.
This agency has written interpretations of this chapter in the form of legal memoranda. (2-26-93)

003. ADMINISTRATIVE APPEALS. .
The Attorney General’s Idaho Rules of Administrative Procedure govern license revocation/suspension proceedings.
(2-26-93)

004. -- 010. (RESERVED).

011, QUALIFIED JOURNEYMAN ELECTRICIANS.
Qualified journeyman electricians, as defined in Section 54-1003A.2, Idaho Code, shall be permitted to make all
installations as subsequently described herein without securing an additional license for said installation.  (4-9-79)

012, MINIMUM EXPERIENCE REQUIREMENTS,

Experience gained by an individual while engaged in the practice of one (1) or more of the specialties named below
shall not be considered towards the satisfaction of the minimum experience requirements for licensing as a
journeyman electrician. (11-28-77)

013. SPECIALTY EXPERIENCE REQUIREMENT,

o1. Specialty Journeyman Electrician. An applicant for a specialty journeyman electrician license
must have at least two (2) years experience with the type of installation for which the license is being applied for, in
compliance with the requirements of the state in which the experience was received, or as a specialty electrical trainee
making electrical installations in accordance with the requirements as stated herein. (4-5-00)

02. Specinlty Electrical Trainee. A specialty electrical traince shall be required to work two (2) years,
defined as a minimum of four thousand (4,000) hours of work experience, under the constant on-the-job supervision
of a specialty journeyman electrician of the same specialty category to qualify for testing as a specialty journeyman
electrician. A person wishing to become a specialty electrical trainee shall register with the Division of Building
Safety prior to going to work. Said person shall carry a current registration certificate on his person at all times and
shall present it upon request to personnel of the Division of Building Safety for examination. Each specialty electrical
trainee shall re-register prior to each July 1, furnishing proof of work experience performed during the previous year
and notarized letters from each employer. This requirement shall continue each year until the minimuwm requirements
of Chapter 10, Title 54, Idaho Code, have been fulfilled. Any specialty electrical trainee failing to re-register by
August 1 of each year, shall pay an additional fee of ten dollars ($10) to receive his registration certificate, Time shall
not be credited while the trainge is inactive or not registered. (4-5-00)

014. ELECTRICAL SPECIALTIES REQUIRING A SPECIAL LICENSE.
The following shall be considered as electrical specialties, the practice of which shall require a special lice:nse‘:1 .
(4-9-79)
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0. Elevator, Dumbwaiter, Escalator, or Moving-Walk Elcctrical. Any person qualifying for and’

having in his possession a current elevator electrical license may install, maintain, repair, and replace equipment,
controls, and wiring beyond the disconnect switch in the machine room of the elevator and pertaining dirvectly to the
operation and control thereof when located in the elevator shaft and machine room. He shall be employed by a
licensed elevator electrical contractor and his installation shall be limited to this category. The holder of such
specialty license may not countersign a contractor’s license application as supervising journeyman except for work
within his specialty. (4-9-79)

02. Sign Electrical. Any person qualifying for and having in his possession a current sign electrical
license may install, maintain, repair, and replace equipment, controls, and wiring on the secondary side of sign
disconnecting means; providing the disconnecting means is located an the sign or within sight therefrom. He shall be
employed by a licensed sign electrical contractor whose installations shall be limited to this category. The holder of
such specialty license may not countersign a contractor’s license application as supervising journeyman except for

work within his specialty. (3-15-02)
03. Manufacturing or Assembling Equipment. (4-5-00)
a. A licensed specialty manufacturing or assembling equipment electrician must be employed by a

licensed specialty manufacturing or assembling equipment contractor in order to work in this category. The holder of
a specialty license in this category may not countersign a contractor's license application as supervising journeyman
except for work within this specialty. (4-3-00)

b. Any person licensed pursuant to Subsection 014.03.a, may install, maintain, repair, and replace
equipment, controls, and accessory wiring, integral to the specific equipment, on the load side of the equipment
disconnecting means. Electrical service and feeder are to be installed by others. The licensee may also install circuitry
in modules or fabricated enclosures for the purpose of connecting the necessary components which individually bear
a label from a nationally recognized testing laboratory when such equipment is designed and manufactured for a
specific job installation. All wiring completed shall meet all requirements of Title 54, Chapter 10, Idaho Code, all
rules promulgated pursuant thereto, and the most current edition of the National Electrical Code. (7-1-94)

04. Limited Energy Electrical License. (9-17-85)

a. Limited energy systems are defined as fire and security alarm systems, class 2 and class 3 signaling
circuits, key card operators, nurse call systems, motor and electrical apparatus controls and other limited energy
applications covered by the NEC. (7-1-99)

b. Limited energy systems do not include, and no license of any type is required for, the installation of
landscape sprinkler controls or communication circuits, wires and apparatus that include telephone systems, telegraph
facilities, outside wiring for fire and security alarm systems which are used for communication purposes, and central
station systermns of a similar nature, PBX systems, audio-visual and sound systems, public address and intercom
systems, data communication systems, radio and television systems, antenna systems and other similar systems. )

(7-1-99

c Unless exempted by Section 54-1016, Idaho Code, any person who installs, maintains, replaces or
repairs electrical wiring and equipment for limited energy systems in facilities other than one (1) or two (2) family
dwellings shall be required to have a valid limited energy electrical license and must be employed by a licensed
limited energy specialty electrical contractor or electrical contractor. The holder of a specialty license may only
countersign a contractor s application as a supervising journeyman for work within his specialty. (7-1-98)

05. Irrigation Sprinkler Electrical. Any person qualifying for and having in his possession, an
irrigation system electrical license may install, maintain, repair and replace equipment, controls and wiring beyond
the disconnect switch supplying power to the electric irrigation machine. The irrigation machine is considered to
include the hardware, motors and controls of the irrigation machine and underground conductors connecting the
control centers on the irrigation machine to the load side of the disconnecting device. Disconnect device to be
installed by others. All such installations performed by individuals under this section shall be done in accordance
with the applicable provisions of the National Electrical Code. He shall be employed by a licensed electrical
contractor whose license is contingent upon the granting of a specialty electrical license to an employee and whose
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installations shiall be limited to this calegory. The holder of a specialty license may not countersign a contracior's
license application as supervising specialty journeyman except for work in his specialty. (1-1-92)

06. Well Driller and Water Pump Installer Electrical Licenses. All such installations performed by
individuals under this section shall be done in accordance with the applicable provisions of the approved National
Electrical Code. He shall be employed by a licensed well driller and water pump installer electrical contractor whose
installations shall be limited to this category. The holder of such specialty license may not countersign a contractor’s
license application as supervising specialty journeyman except for work in his specialty. Any person currently
licensed in this category may perform the following types of installations: (1-14-87)

a. Single or three (3) phase water pumps: install, maintain, repair and replace all electrical equipment,
wires, and accessories from the pump motor up to the load side, including fuses, of the disconnecting device.
Disconnecting device installed by others. (4-6-05)

b. Domestic water pumps, one lundred twenty/two hundred forty (120/240) volt, single phase, sixty
(60) amps or less: Install, maintain, repair and replace all electrical equipment, wires, and accessories from the pump
motor up to and m«,]uclmg the disconnecting device. (7-1-98)

¢ Temporarily connect into a power source to test the installations, provided that all test wiring is
removed before the installer leaves the site. (1-14-87)

d. Individnal residential wastewater pumping units. Install, maintain, repair and replace all electrical
equipment, wires, and accessories from the pump motor up to and including the disconnecting device for systems that
serve one-, two-, or three-family residential installations. (4-11-06)

07. Refrigeration, Heating, and Air-Conditioning Electrical Installer. All such installation,
maintenance, and repair performed by individuals under this section shall be done in accordance with applicable
provisions of the National Electrical Code. He shall be employed by a licensed e¢lectrical contractor whose license
shall be covered by this category. The holder of such specialty license may not countersign a contractor's license
application as a supervising specialty journeyman except for work in his specialty. Any person currently licensed in
this category may perform the following types of installations, which installations shall be limited to factory-
assembled, packaged units: (9-17-85)

a. Heating Units (single phase): install, repair, and maintain all electrical equipment, wires, and
accessories from the unit up to the load side, including fuses, of the disconnecting device. Disconnecting device to be
installed by others. (9-17-85)

b. Refrigeration, Air-Conditioning Equipment and Heat Pumps (single phase): install, repair, and
maintain all electrical equipment, wires, and accessories from the unit up to the load side, including fuses, of the
disconnecting device. Disconnecting device to be installed by others. (9-17-85)

c. Refrigeration, Air-Canditioning and Heating Systems (three-phase): install, maintain, and repair all
electrical equipment and accessories up to the load side, including fuses, of the disconnecting device. Disconnecting
device to be installed by others. (9-17-85)

015,  APPLICATIONS FOR SPECIALTY LICENSES.

Applications for any of the above specialty licenses may be obtained from the Electrical Bureau, Division of Building
Safety. The forms shall be returned with the application fee, as provided by Section 54-1014, Idaho Code, with proof
of the required two (2) years of experience in the field of specialty, and all applications shall be signed and notarized.
Upon receiving a passing grade, the applicant may remit the license fee for issvance of the license. (5-3-03)

016. LICENSE AND RENEWAL FEES.
The license fee and renewal fee for each type of specialty license shall be as provided for by Section 54- 1014 Idaho
Code, for other journeyman licenses. (7-9-84)

017, SPECIALTY CONTRACTOR LICENSE.
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© 01, Qualifications for Speeialty Electrical Contractor. Except as herein provided, any person,

partnership, company, firm, association, or corporation shall be eligible to apply for a specialty electrical contractor
license upon the condition that such applicant will be responsible for supervision of electrical installations made by
said company, firm, association, or corporation as provided by Section 54-1010, Idaho Code. The supervising
specialty journeyman electrician shall be available during working hours to carry out the duties of supervising
specialty journeyman, as set forth herein. In addition, the applicant shall meet or have at least one (1) full-time
employee who meets one (1) of the following criteria: (3-30-01)

a Holds a valid specialty journeyman electrician license issued by the Flectrical Bureau, in the same
categary as the specialty contractor, and has held a valid specialty journeyman electrician’s license for a period of not
less than two (2) years, during which time he was employed as a specialty journeyman electrician for a minirmum of
four thousand (4,000) hours; : (3-30-01)

h. Holds a valid specialty journeyman electrician license issued by the Electrical Bureat, in the same
category as the specialty contracior, and has at least four (4) years of experience in the specialty electrical category
with a minimum of two (2) years practical experience in planning, laying out, and supervising electrical installations
in this specialty category. (3-30-01)

02. Modification te Qualifications. Applicants for specialty confractor licenses, or individuals

countersigning such applications, shall be subject to the same requirements, restrictions, and fees applicable to other
electrical contractors and countersigning journeyman, as set forth in the current Electrical Laws and Rules. (3-30-01)

018, - 999, (RESERVED).
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ldaho Cade § 54-1003A (2006)
1. § 54-1003A. Definitions (1) Electrical Contractor. Except as provided in sgction
54-1016, Idaho Code, any person, partnership, company, firm, association or
corporation engaging in, conducting, or catrying on the business of installing wires or
equipment to carry electric current or installing apparatus to be operated by such
current, or entering into agreements to install such wires, squipment or apparatus, shall
for the purpose of this act be known as an electrical contractor. An electrical contractor,
prior to being issued a license, shall be required to provide proof of liability insurance in
the amount of three hundred thousand dollars ($ 300,000) and proof of worker's
compensation insurance if applicable.(2) Journeyman Electrician. Except as provided in
section 54-1016, ldaho Code, and subsections (3), (4), (5) and (6) of this saction, any
person who personally performs or supervises the actual physical work of installing
electric wiring or equipment to convey electric current, or apparatus to be operated by
such current, shall, for the purpose of this act, be known as a journeyman electrician.(3)
Apprentlce Electrician. Any person who, for the purpose of learning the trade of
journeyman electrician, engages in the installation of electric wiring, equipment, or
apparatus while under the constant on-the-job supervision of a qualified journeyman
electrician shall, for the purpose of this act, be known as an apprentice electrician.(4)
Maintenance Electrician. Any person who is regularly employed to service, maintaln or
repair electrical apparatus, or to make minor repairs or alterations to existing electrical
wires or equipment located on his employer's premises shall, for the purpose of this act,
be known as a maintenance elgctrician.(5) Master Electrician. A person who has the
necessary qualifications, training, experience and technical knowledge to plan, layout or
design the installation of electrical wiring or equipment, or to supervise such planning,
layout, or design, and who performs or supervises such planning, layout or design,
shall, for the purpose of this act, be known as a master electrician.(6) Specialty
Electrician. A person having the necessary qualifications, training, experience and
technical knowlaedge to install, alter, repair and supervise the installing, altering or
repairing of special classes of electrical wiring, apparatus or equipment within
categories adopted by the board. Specialty electricians shall perform work only within
the scope of the specialty category for which the person is licensed.(7) Specialty
Electrical Contractor. Except as provided in section 54-10186, ldaho Code, any person,
partnsership, company, firm, association or corporation engaging in, conducting or
carrying on the business of installing, altering or repairing special classes of electrical
wiring, apparatus or equipment within categories adopted by the board or entering into
agreements to perform such specialty work, shall for the purpose of this act be known
as a specialty electrical contractor. Specialty electrical contractors shall perform work
only within the scope of the specialty category for which the contractor is licensed. A
specialty electrical contractor, prior to being issued a license, shall be required to
provide proof of liability insurance in the amount of three hundred thousand dollars ($
300,000) and proof of worker's compensation insurance if applicable.(8) Specialty
Electrical Trainee. Any person who, for the purpose of learning the trade of a specialty
elsctrician; engages in the installation of electrical wiring, equipment or apparatus while
under the constant on-the-job supervision of a qualified specialty electrician shall, for
the purpose of this act, be known as a specialty slectrical trainee. HISTORY: |.C., § 54-
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1003A, as added by 1961, ch. 311, § 6, p. 583; am. 1986, ch. 296, § 3, p. 742; am.
1999, ch, 99, § 3, p. 311, am. 1999, ch. 367, § 3, p. 968; am, 2005, ch, 82, § 1, p.
294.NOTES:COMPILER'S NOTES. The words "this act” refer to S.L.. 1999, ch. 367.
See note following § 54-1002.This section was amended by two 1999 acts -- ch. 99, § 3
and ch. 387, § 3, both effective July 1, 1999, which do not appear to conflictand have
been compiled together.The 1999 amendment by S.L. 1999, ch, 99, § 3, in subsection
(2), substituted "subsections (3), (4) and (5) of this section” for "part (3) and part (4) of
this section” and In subsection (5), deleted “journeyman” in two places.The 1999
amendment by S.L. 1999, ch. 367, § 3, in subsection (2), substituted "subsections (3),
(4), (8) and (B) of this saction" for "part (3) and part (4) of this section" and added
present subsections (6), (7) and (8).Section 4 of S.L.. 1986, ch. 296 is compiled as § 54-
1005.Section 4 of S.L. 1999, ¢ch. 367, is compiled as § 54-1005.Section 2 of S.L. 2005,
ch. 82 is compiled as § 54-1013.SEC. TO SEC. REF. This section is referred to in § 54-
1007.0PINIONS OF THE ATTORNEY GENERAL.An individual or firm submitting a bid
to a property owner, general contractor, or contracting agency, to do electrical work,
must possess an electrical contractor's license at the time of submission of such a bid,
as this conduct would constitute an "attempt" to act as contractor; on the other hand, a
general and relatively widely broadcast advertising is at most a mere "preparation” as
opposed to an "attempt." OAG 83-8.COLLATERAL REFERENCES. 58 Am. Jur. 2d,
Occupations, Trades, and Professions, § 33.
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Idaho Code § 54-1001 (2006)

§ 54-1001. Declaration of policy From and after the taking effect of this act, all
installations in the state of Idaho of wires and equipment to convey electric current and
installations of apparatus to be operated by such current, except as hereinafter
provided, shall be made substantially in accord with the National Electrical Code of
1971, as approved by the American Standards Institute, relating to such work as far as
the same cover both fire and personal injury hazards, and as the National Electrical
Code shall be amended, revised, compiled and published from time to time and as such
amendments or revisions are adopted by the Idaho electrical board HISTORY: 1947,
ch.251,§ 1, p. 681; am. 1955, ch. 28, § 1, p. 46; am. 1961, ch. 311, § 2, p. 583; am.
1874, ch. 39, § 76, p. 1023.NOTES:COMPILER'S NOTES. The words "this act" refer to
S.L. 1947, ch. 251, which is codified as §§ 54-1001 to 54-1003, 54-1005, 54-1007 to
54-1009, and 54-1013 to 54-1018.Section 2 of S.L. 1955, ch. 28, is compiled as § 54-
1005.Section 1 of S.L. 1961, ch. 311, repeaied former §§ 54-1004, 54-1006, 54-1010,
54-1011, and 54-1012 of the Idaho Code.Section 75 of S.L. 1974, ch. 39 is compiled as
§ 45-615.SEC. TO SEC. REF. This chapter is referred to in §§ 39-4103 and 67-
2601.This section is referred to in § 54-1005.AUTHORITY OF
COMMISSIONER.Commissioner of law enforcement does not have the authority to
issue regulations governing inspection of installations by electrical contractors and
journeymen, since act regulating electrical contractors and journeymen does not
provide for the issuance of rules and regulations by commissioner of law enforcement.
Grayot v. Summers, 75 [daho 125, 269 P.2d 765 (1954). COLLATERAL
REFERENCES. 58 Am. Jur. 2d, Occupations, Trades, and Professions, §§ 1, 33-35.
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Pursuant to Notice and the Idaho Rules ;
of Civil Procedure, the deposition of
MICHAEL C. HIGGINS, called by Defendant Leishman
Electric, was taken on Tuesday, January 22, 2008,
commencing at 9:35 a.m., at 216 - 16th Street,
Suite 650, Denver, Colorado, before Alan M. Agren,
Certified Shorthand Reporter and Notary Public
within and for the State of Colorado.
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Lo Page 93
1 to Mr. Goodell or whomever you sent it to? 1 They could have called the State and
P2 A No, we did not, and the reascn forthat | 2 said, "Have you inspected it?" By just some
| 3 is because the report is confidential and product . 3 simple methods of doing some basic in-field
4 of our client and without their approval, I'm not 4 analysis they could have determined that the sign
5 atliberty to do that. 5 had never been inspected, had never been installed
6 Q  You did not report the conversations 6 per code and at that point could have made the
. 7 thatyou had with Mr. Caine and Mr. Fitzloff? 7 decision, you know, we are not hooking up to this.
8 A No, sir, | don't do that unless | would 8 [t's not the responsibility to correct
9 tell somebody. And if | did tell them | was going 9 the defects of -- identify it in the sign or in
10 to -- that | was going to do that, my experience 10 the branch circuit. They are not required by the
11 is that the interview typically ends at that 111 code to correct them, but they are required by
12 point. 112 code to not hook up to that fixture, branch
13 Q So have we now discussed all of your 13 circuit or whatever, unless those deficiencies
14 opinions that you hold in this case? 14 have been corrected. And by doing that they are
15 A IfI may, | would like to just 15 in violation of the National Electric Code and
16 summarize the high points of the opinions just to 16 common sense for any electrical contractor.
17 make sure that we don't -- that if they haven't 17 | think that those are the principal
18 been made clear in the report that there is a 18 issues in this case. And it's very clear-cut to
19 record that - as to what we will state. 19 me and it should be very clear-cut to anyone who
20 Q That's helpful. Go ahead. |20 reviews this, including the State, that those are
21 [ think the first opinion is that the 21 the primary issues. And, as such, Leishman
22 work that was done by Leishman Electric, by 22 Electric is responsible for damages that occurred
23 hooking up to a fixture that had no -- and could 23 to the building. It's real simple.
24 have no UL listing to it -- without properly 24 Q | justwant to make sure. You've
25 evaluating the fixture which would have included |25 already identified for me the provisions of the
Page 94 Page 96
1 making sure that it was properly tagged and 1 1996 National Electric Code that you believe
2 installed by a licensed sign installer, that 2 require that inspection by Leishman Electric and
3 through the tag it was inspected by the State to 3 the provisions of the Idaho Administrative
4 make sure that it complied with the requirements 4 Procedures Act and Idaho statutes which required
5 of the National Electric Code and the fact that by 5 that, correct?
6 being able to visually examine the sign without 6 A Yes.
7 disassembling the sign or by having to conduct 7 MR. COOPER: | have no further
8 only minor disassembly of the sign which would by 8 questions. Thank you.
9 no means alter any of the electrical connections, | 9 EXAMINATION
10 just opening up a box cover, they could have 10 BY MR. GOODELL:
11 easily determined that the sign had not been 11 Q Mr. Higgins, just to clarify a few
12 installed per the National Electric Code for which 12 points here, if you would refer to your report,
113 they should know the regulations under the Idaho 13 Page 5, which | guess is marked as Exhibit 2 to
14 statute, because as a licensed electrician they 14 your deposition -- or 37
15 had the ability and are required to know the 15 A He said 2 previously.
16 proper installation methods, the procedures for a 16 Q  Your report is marked as Deposition
17 neon sign. 17 Exhibit 2, right? Is that right or not?
18 By not hooking up or by not evaluating 18 MR. COOPER: It's Exhibit 2. It was
19 the sign prior to hooking up to that sign, they 19 previously marked in Mr. Caine's deposition.
20 violated the National Electric Code and state 20 MR. GOODELL: You haven't re-marked it
21 statutes because they subjected the building to 21 here?
22 unsafe and dangerous conditions, electrical --was |22 THE DEPONENT: No, it's all part of
23 the high potential for electrical failure. And by 23 this file. Butit's marked as Exhibit 2, right?
24 simply conducting a visual inspection of that sign 24 MR. COOPER: Yes.
125 they could have determined it did not meet code. | 25 Q (By Mr. Goodell) All right. Would you
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Page 97

!
1

1 turn to rule -- ending in Subsection 015 which is 1 As far as licenses ga, they did not
2 quoted, I think, on Page 5 and you've also got a 2 verify that a licensed sign contractor had
| 3 copy in your exhibits to the report. So either | 3 performed the work on the sign that they hooked up
. 4 place, whatever is most convenient. 4 to. Those would just be a few of the violations
5 Do you have that? 5 to the National Electric Code and the state
6 A Yes. 6 statute under this provision.
7 Q  And Subsection b states as follows, 7 Q With regard to the part of this
8 quote, Those duties include assuring that all 8 Subparagraph 015, Point b, that refers to, quote,
] 9 electrical work substantially complies with the , 9 and that proper electrical procedures are
10 National Electrical Code and other electrical [ 10 followed, quote, what, in your opinion, was the
111 safety installation laws and rules of the state, 11 duty of Leishman Electric, as the electrical
12 and that proper electrical procedures are 12 contractor, that made the final power connection
13 followed; assuring that all electrical labels, 113 of the building to this sign? What was Leishman's
114 permits, and licenses required to perform 14 duty in that regard before making that connection,
15 electrical work are used; et cetera, close quote. | 15 that is, to see that the proper electrical
16 Did | read that portion correctly? 16 procedures are followed of the sign that somebody
17 A Yes. 17 else installed?
| 18 Q Now, this Subsection b of Subsection 18 MR. COOPER: Obiject to the form of the
19 015 refers to electrical contractors; is that 19 question.
20 right? 20 A Their duty was, first of all, to verify
21 A Yes. 21 the sign had been tagged and permitted, which
22 Q  And duties of electrical contractors? 22 would ensure that the State would be inspecting
23 A Yes. 23 the sign.
124 Q Andin this case Leishman Electric was } 24 Their second duty was to — if, in
125 an electrical contractor which worked on the | 25 fact, they could not find the tag was to contact
’ Page 98 | Page 100
1 Taco Time building, according to your information? 1 the State to verify that a permit had ever been
2 A Yes. 2 pulled and that the sign had been inspected. And
3 Q And which made the primary power 3 the primary duty they had was by -- by not having
4 connection of the building power to this sign 4 the information that allowed them to determine
| 5 installed by SignPro? 5 that the sign had ever been inspected by the State
6 A Thatis correct. 6 orinstalled by a licensed person, the duty was to
[ 7 Q Now, can you explain, in light of that 7 evaluate the sign, make sure that it was installed
8 Subsection 015, Point b that | just read, what 8 correctly. And that if they had conducted these
9 duties Leishman Electric, as the electrical 9 simple procedures, the final duty would have been
10 contractor, had with regard to these defects that 10 not to hook up to it. Fire would have never
111 have been identified in the sign? 11 occurred if they hadn't hooked up to it.
12 MR. COOPER: Object to the form. 12 Q (By Mr. Goodell) And so then to what
13 A Well, every aspect of it basically has 13 extent does Leishman, as the electrical contractor
14 been violated. You know, it says - if you took 14 who makes the final power connection of the
15 the part assuring that all electrical labels -- 15 building power to this sign fixture at the end of
116 well, by not verifying that the transformer had 16 this branch circuit line, what duty do they have
17 secondary ground fault protection, obviously, they |17 to evaluate the safe condition or unsafe condition
18 did not look at the electrical labels on that 18 of this fixture or sign before hooking it up as
19 section of the sign to verify that it was the 19 the last step in the process?
20 proper transformer for this installation. 20 MR. COOPER: Object to the form.
21 Permits. They did not verify that a 21 A The primary duty they have is to ensure \
22 permit for the sign had ever been obtained which 22 that it's installed per the National Electric !
23 would have required a simple call to the State, 23 Code. And, if not, not to hook up to it.
124 since there was no evidence that a sign permit was | 24 Q (By Mr. Goodell) Now, you mentioned |
!25 on-site. 25 that there were some red flags that should have

|
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Page 101

condition?
MR. COOPER: Same objection.

A That's correct.

Q (By Mr. Goodell) And is that another
red flag?

MR. COOPER: Same objection.

A Yes.

Q (By Mr. Goodell) And you indicate by
referring to the photo, Exhibit 6B, of the
conditions of the sign and related components
after the fire that there are other readily
observable problems with what was various aspects
of SignPro's work; is that right?

MR. COOPER: Object to the form.

A That's correct.

Q (By Mr. Goodell} You mentioned one of
those things, for example, was that the connectors
on the conduit were not waterproof?

MR. COOPER: Object to the form.

A Yes.

Q (By Mr. Goodell) They were not rated
and approved for exterior usage?

MR. COOPER: Object to form.

A That's correct.

HIGGINS, MICHAEL C
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alerted Leishman to the fact that there was no S Q  (By Mr. Goodell) But they were used on
assurance that the sign as installed by SignPro 2 the exterior?
was in a safe condition before they hooked up the 3 MR. COOPER: Object to form.
power, right? 4 A Yes. !
A Yes. P 5 Q (By Mr. Goodell) Those would have been !
Q And so the red flags that should have 6 readily observable by Leishman when it hooked up
alerted Leishman were a number of different 7 the building power to this disconnect box?
things, as you mentioned, and one was that there 8 MR. COOPER: Object to the form.
was no permit on-site for the sign install? 9 A Very likely that they may have even
MR. COOPER: Object to the form. 110 hooked up -- used one of the improper connectors !
A Thatis correct. 11 when attaching the wire from the sign to the -- to
Q (By Mr. Goodell}) And that there was no 12 the disconnect, the sign disconnect.
evidence, given the lack of permit, that a 13 Q  (By Mr. Goodell) Do you have some
licensed sign installer had installed it? 14 understanding as to who installed this disconnect
MR. COOPER: Object to the form. 15 box or this junction box where the disconnect is
A That's correct. 16 made? Is that SignPro or Leishman or do you know?
Q (By Mr. Goodell) Is that another red 117 A It would have had to have been by
flag? 118 Leishman. | shouldn’t say that. Junction box
A Yes. k 19 legally could have been installed by either party.
MR. COOPER: Obiject to the form. 20 However, the disconnect can only be installed by
Q (By Mr. Goodell) You indicated that 21 the licensed electrician.
there was no evidence that the State had ever 22 Q Allright. This weather-tight metal
inspected this sign to give it a clean bill of 23 box we've indicated here is something that was
health prior to hooking it up? 24 installed by SignPro?
MR. COOPER: Object to the form. 25 A Yes.
Page 102 Page 104 f
Q (By Mr. Goodell) That's another Q It's part of the neon sign components? i

A Yes.

Q And in order to determine whether or
not a secondary ground fault protection device had
been included, then one would simply have taken
off two or maybe four screws, lifted the lid and
looked in it at the transformer inside?

A That's correct.

Q The transformer inside would be labeled
in such a way to designate whether it did or did
not have secondary ground protection?

A Yes.

Q Andif Leishman had wanted to do that,
then it could have removed those screws, opened
the box and checked it before hooking up the power
line?

A Yes, they should have.

Q By so doing, have readily determined
whether there was or wasn't secondary ground fault
protection in conjunction with the neon sign
components?

MR. COOPER: Obiject to the form.
A That's correct.
Q (By Mr. Goodell) And you mentioned E

J
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1 that the continuous bonding necessary to form a 1 what --
. 2 proper grounding on the lettering of the sign was 2 Q (By Mr. Goodell) All of these several
3 missing between two points. | think it was A and 3 different things, thess rad flags we've talked
4 T7? |could be wrong on T. Maybe you should check 4 about -
5 the diagram. 5 A Yes,
6 A Ithink you are wrong. Let's check it. 6 Q  --is that something that Leishman, as
7 It's B. B asin boy. 7 alicensed electrician, could have taken a
8 Q Between A and B on the lettering of the 8 reasonable amount of time to inspect and determine
i 9 sign there is a gap which indicates no continuous { 9 the condition of before hooking up the building
‘ 10 bonding of the ground wire at that point, meaning 10 power?
| 11 the sign is not correctly grounded? 11 MR. COOPER: Object to the form.
12 A That's correct. 112 A Very easily, yes.
13 Q Now, assuming the sign is mounted -- | 13 Q (By Mr. Goodell) If Leishman had done
14 don't know - 12, 15 feet off the ground on the 14 such inspections and determined there were these
15 exterior of the building wall, if somebody leaned 15 electrical defects, that is, the lack of secondary
. 16 the ladder up to it, climbed up the ladder and 16 ground fault protection and the lack of proper
17 looked at the wiring on the sign, would that be 17 grounding, then as the electrician, what was the
18 readily visible externally if lack of bonding 18 duty under the National Electrical Code whether --
19 between the two points made the lettering of the 19 with regard to hooking or not hooking up the
120 sign non-grounded? 20 building power that would affect the sign?
21 A It should have been visible on the roof 21 MR. COOPER: Object to the form.
22 where the electrician conducted the work. 22 A The duty was not to hook up to the
23 Q In other words, just to look over the 23 sign. .
24 wall down at the sign itself? 24 Q (By Mr. Goodell) Why is that?
25 A Yes. Sort of when they were connecting 25 A Because the sign doesn't meet the
Page 106 Page 108
1 the pigtail from the sign to the disconnect they 1 National Electric Code requirements and represents
2 could have seen it and should have been visible at 2 a significant fire hazard. | would say that
3 that point. 3 most -- we've looked at several fires at
4 Q So somebody wouldn't even have needed 4 commercial buildings and a lot of those fires have
5 to go off the roof down to the ground, lean the 5 resulted from neon signs being improperly
6 ladder against the wall and climb up the ladder to 6 installed for an electrician -- all electricians
7 examine that, they could have just looked over the 7 should know the severe fire risk associated with
8 parapet wall and seen it? 8 them because these step-up transformers have
9 A It's right in front of them. 9 extremely high voltage. And if, in fact, the
10 Disconnects here and the sign is right here 10 connectors leak, once they become wet, if it's not
11 (indicating). They should have been able to just 11 grounded, it's -- it's almost a guarantee that a
12 look at it from where they were hooking up the 12 fire will start at the sign.
13 disconnect. 13 Q Is there something about neon signs .
14 Q How long would that have taken, to see 14 that makes them more dangerous than other typical !
15 if the grounding wiring on the lettering of the 15 exterior lighting? |
16 sign was proper or not? 16 A Yes.
17 MR. COOPER: Object to the form. 17 Q Whatis that? Explain.
18 A Less than a minute. 18 A Two things. One is the signs
19 Q (By Mr. Goodell) So are all of these 19 themselves aren't -- aren't evaluated and listed
120 things that were not done simple matters that 20 by any well-known listing agency. Second of all
21 Leishman, if they wanted to, could have checked to 21 is the fact that they use high voltage to excite
22 see whether the sign was properly grounded and had | 22 the gas inside the tubes and -- to excite the gas.
23 secondary ground fault protection or not? 23 Like you would excite a person by whatever. By
24 MR. COOPER: Object to the form. 24 exciting -- the high voltage is required to excite
25 A Could you — I'm not really sure 25 the gas. And so knowing that these have
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-1 voltages -~ that typically range from, you know, 1 If, in fact, he is hooking up to a -- to a sign,
2 7500 to 15,000 volts -- knowing that if they are 2 branch circuit, whatever, without having properly
3 not properly installed, they represent extreme 3 evaluated, he's not only in violation of the code,
4 risk of fire danger. 4 but common sense. He's taking a risk he's going
. 5 Q  Are neon signs more dangerous than 5 to hurt someone or kill somebody or create a fire.
6 regular exterior sign lighting? 6 It's his duty to ensure that what he is energizing
7 MR. COOPER: Object to the form. 7 is properly installed and the circuit is safe.
8 A In my opinion, yes. 8 Q  But for Leishman Electric hooking up
9 Q (By Mr. Goodell) For the reasons 9 primary power from the building to this neon sign,
10 you've explained? 10 would there have been a fire hazard even
11 A Yes. We all -- investigators always 11 recognizing the defects in the sign?
12 laugh when we see them. Here's another neon sign| 12 MR. COOPER: Object to the form.
13 fire. They are kind of a much higher degree of -- 13 A Until it's energized, it does not
14 of fire risk if not properly installed, and | 14 represent a hazard.
15 would say that the technical expertise required to 15 Q (By Mr. Goodell) So in evaluating the
16 install them s a little bit more than it is for a 16 circumstances or conditions about which - let me
17 typical sign. .17 start over,
18 Q Soif neon signs are more dangerous .18 In evaluating the conditions or
19 than your typical exterior sign lighting, what 119 circumstances which caused the fire in this case,
20 does that say to you in terms of the duty of an 20 | take it there would be at least two parts. One
21 electrician who's doing the primary power hookup 21 part being the repair, assembly, manufacture and
22 to such sign in light of the code requirements and 22 install of the sign on the building and the
23 the Idaho state law and rules requirements you've 23 components by SignPro as one part, right?
24 referred to in your report? 24 MR. COOPER: Object to the form.
25 MR. COOPER: Object to the form. 25 A Yes.
Page 110 Page 112
1 A What it tells me is that you better be 1 Q (By Mr. Goodell) But that, in and of
2 exira careful and make sure that you know that 2 itself, without power being hooked to it, did not
3 that sign has been properly installed by a 3 present a fire hazard?
4 qualified person if you are going to hook up to 4 MR. COOPER: Obiject to the form.
5 it 5 A No.
6 If not, you better look at it very, 6 Q (By Mr. Goodell) So then the second
7 very closely to make sure that it complies with 7 part which brought about this fire was the
8 the National Electric Code, has all the safety 8 connection of the primary power to the sign
9 requirements of grounding and secondary ground 9 thereby energizing it which was done by Leishman
10 fault protection before you hook up to it. 10 Electric?
11 Q (By Mr. Goodell) And do you agree or 11 MR. COOPER: Object to the form.
12 disagree with Mr. Caine's interpretation or early 12 A Thatis correct.
13 testimony in part of his deposition that Leishman 13 Q (By Mr. Goodell) And so the cause of
14 had no duty to be cognizant of the condition of 1 14 this fire was the result of these actions of these
15 the sign or to evaluate its condition when it 1 15 two actors, one plus one, which presented the
1 16 hooked up the primary power to the sign because 16 completed electrical unit hazard and resulting
17 the sign install was done by somebody else, mainly | 17 fire hazard?
18 SignPro? 18 MR. COOPER: Object to the form.
19 A |totally disagree with that 19 A Yes.
20 interpretation. 20 MR. GOODELL: | think I'll just quit
21 Q Explain why. 21 there. Thank you very much. No other questions.
22 A Because an electrician under the 22 MR. COOPER: Thank you.
23 code -- under both codes -- is to install all 23 (The deposition concluded at 1:05 p.m.,
24 electrical fixtures, circuits, all his work has to 24 January 22, 2008)
25 be done in a-- per the code and in a safe manner. i25
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John R. Goodell (ISB#: 2872) APR | O 2008
Brent L. Whiting (ISB#: 6601) , et
RACINE, OLSON, NYE,
BUDGE & BAILEY, CHARTERED -
P.O. Box 1391

Pocatello, Idaho 83204-1391

Telephone: (208)232-6101

Fax: (208)232-6109

Email: jrg@racinelaw.net

Attorneys for Plaintiffs
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO IN AND FOR THE COUNTY OF MADISON

BRIAN AND CHRISTIE, INC., an ldaho )
corporation, and d/b/a TACO TIME, as ) Case No. CV006-826
assumed business name, )
) AFFIDAVIT OF SCOTT
Plaintift, ) KIMBROUGH, Ph.D., P.E. IN SUPPORT
) OF MOTION FOR SUMMARY
VS, ) JUDGMENT
)
LEISHMAN ELECTRIC, INC., an Idaho )
corporation; and JOHN DOES 1-10, )
)
Defendants. )
3

STATE OF UTAH )
;8.
County of Salt Lake )
SCOTT KIMBROUGH, Ph.D., P.E., being first duly sworn, deposes and states as follows:

1. My name is Scott Kimbrough. 1am a specialist in forensics engineering, including

AFFIDAVIT OF SCOTT KIMBROUGH, Ph.D., P.E. IN SUPPORT OF
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experience in cause and origin of electrieal fires in structures, vehicles, and appliances. Lhave been
a partner in MRA Forensic Services from July 1994 to date,

Attached as Exhibit 1 is a true and correct of my Curriculum Vitae stating my qualifications,
education, experience publications, and patents held in more detail.

Attached as Exhibit 2 is a true and correct copy of my depositions and trial appearances
where I have testified as a forensie engineer in cases filed in the States of Idaho, Utah, Wyoming,
Nevada, Montana, California, New Mexico, Texas, Colorado, and other states and forums from
approximately 1990 to date.

2, Somctime shortly after June 16,2004, Robert “Jake” Jacobsen, C.F.I., of Burn Pattern
Analysis, Inc., forwarded a Preliminary Report of his fire scene investigation dated Junc 16, 2004,
with photographs, and the remains of a neon sign removed from the reported area of origin of the
fire. He requested that I perform an clectrical engineering evaluation.

3. I performed the electrical engineering evaluation as requested. My findings and
discussion are stated in my letter report dated December 2, 2004 sent to Mr. Jacobsen.

Attached as Exhibit 3 is a true and correct copy of my letter report.

4. In summary, as indicated in my letter report, the subject neon sign was improperly
and defectively installed in a manner which violated two (2) significant requirements of the National
Electrical Code (“NEC”). Specifically, my “Findings” as stated in the report are as follows:

“1. The neon sign in question violated two important requirements
of the National Electrical Code.

a. The sign used a transformer that did not have
secondary circuit ground fault protection.

b, The sign was not properly grounded.

AFFIDAVIT OF SCOTT KIMBROUGH, Ph.D,, P.E, IN SUPPORT OF
PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT - Page 2
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Because of these violations, the sign would have presented a
significant fire hazard.” (Exhibit 3, Report, p. 3)

My report states further in the “Closure” section;

“The neon sign found in the zone of the most severe damage at the
firc scene was of faulty design and violated two important safety
requirements of the National Electrical Code. As it was constructed,
the subject sign would have presented a significant fire hazard.

* * *

The defective sign was located in and around the damage zone from
the fire. That supports the notion that the neon sign caused the fire.
However, because the current capacity of a neon sign transformer is
so low, failures from neon signs often do not produce clear evidence
such as heavy arcing damages, which could help pinpoint the exact
failure location. Typically, evidence that arc tracking has occurred
appears as fine etching patterns in insulation and wood. Finding the
exact failure point of a neon sign becomes even harder when the sign
h as been engulfed in the ensuing fire, such as in this case, because
the etching patterns are easily burned away.

To date, this investigator has not been able to find an exact failure
point, which is not an unusual outcome when analyzing a fire
damaged neon sign. Therefore, fully implicating the neon sign may
require showing that all other potential causes have been eliminated,;
which may not be too difficult since the zone of damage was limited
in extent. This investigator has not been to the fire scene, so it will
be up to the scenc investigator to complete the case.” (Exhibit 3,
Report, p. 6)

In my review of the scene investigation Preliminary Report by Mr. Jacobsen, in the

section “Comments, Conclusions & Recommendations,” the following statement is noted;

“All potential cause from deliberate human involvement, intentional
acts or arson were eliminated during the investigation.

While there were numerous electrical circuits routed throughout the
attic assembly that provided branch circuit supply to lighting fixtures,
heating appliances and outlets, those components do not appear to be
involved with the cause of the fire,
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All negligent and intentional acts by the insured and/or his employees
were eliminated during the investigation.” (Robert “Jake” Jacabsen
Aftfidavit, Exhibit 7, pp. 9-10)

6. Assuming and relying on the accuracy of Mr. Jacobsen’s elimination of other
potential causes of the fire as the scene investigator, it is my expert opinion that the cause of the fire
was the defective wiring and installation of the subject neon sign as explained in my letter report
attached and summarized above. There is simply no evidence of other electrical failure in the area
of origin of the fire which has been identified as a potential cause; and other possible causes have
been reasonably eliminated.

DATED this_ 3 day o c‘\{ 2008,

MRA FORENSIC SCIENCES

By: %O&%\Mw S/é-/‘

T SCOTT KIMBROUGH, Ph.D., FE.

SUBSCRIBED AND SWORN TO before me this 2> day o£Ma7ch, 2008.

@pr
\\ RANA STUBERG %7 et Stbert o
) Notary Public NOTARY PUBLIC FOR UTAlT/
& State of Utah Residing at:
My Commission Expires Apr, 26, 2011 My Commission Expires:

260 S 13050 €, SLC, UT 84102
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(
I HEREBY CERTIFY that on the g %y of 4 #2008, [ served a true and correct copy
of the above and foregoing document to the following person(s) as follows:

Gary C. Cooper, Esq. [v] U.S.Mail
COOPER & LARSEN Postage Prepaid
151 N. Third Avenue, Suite 210 Hand Delivery
P.O. Box 4229 Overnight Mail
Pocatello, ID 83205 Facsimile

Fax: 208-235-1182 Email

—_——— —
[ S S Y O S

JOHN'R. GOODELL
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CURRICULUM VITAE
Seott Kimbrough, Ph.D,, P.E,

Forenslcs Engincerlng, Failure Analysis and Accident Investigation, Instrumentation and Testing, Homan
Factors, Safety Englneermg Eleetronic and Mechenlcal System Design and Prototype Febrication,

MEMBERSHIPS:
SAE, SCCA, SOAR, HFES, IAA], ACM-SIQAPL

Offlees Held: -

Utah Seation SAE: Vice Cha[rman (1996}, Chairman (1991), and Chairman on Student Aotlvities (1992,
1993). -

Utah Section ASME; Conun{nee Chairma.n on Technical Activities (1990),

ASME; Natlonal Vehicle Design Committee { 1998-2004 ),

Associate Editor of Heavy. Vehicle Systems, Imernatwnnl Journal of Vehicle Des lgn

Ph.D, EE 11/84 UCLA; Ms|ored in Control Syatems, Minored {n Operatfons Research and Applied Math,
MSMBR 6777 Callfornia Institute of Technology; Majored in Thermel Sciences. Mitiored In Mechanics,
BEME 6/75 Univarsity of Nevads (Reno); Majored In Thermel Solence, Minored in Machine Design.

7194 - Pregent; Parmer Motion Research Associates, Have handled many cases involving faflure analysis,
Past cases include: numerous vehicle fires, appliance fires, and structure fires (concentrating on electrical
cause and origin), fullure of hydraulic systems,:alleged ABS brake system fallures, bolt and fastener
fallures, structural fallures, automatic gates and doors, comtnerclal washing machine malfunction, traffle
slgnal controllers, fallure of 8 substation autotransformer, lightning demage to frrigation pumps, diagnosis
of vehiols control systems, bridge collapse, several seaffoldIng collapses, construction crane tip-overs,
fallure of a natural gas powered engine, strugfural selsmic conformance, fallures of fire-protection sprinkler
systetms, and structural damage duo fo blasting, sind inddequate dralnage sysiums Other cases involve:
driver reaction and psreaption analysis; visibllty studlés of bath-day and night settings, dynamloes analysts
of bodies and objeets, numerous slip-and-falis and trip-and-falls, vibration exposure analysis, and patent
infringement, Have Investlgated construction and manufacturing defects, involving: soll settlement, stairs,
tamps, retalnlng walls; water treatment systems, controlsystarits for snow-cats, faulty stucco, falled snow-
molt systems, ventilation systemis, parking lot designs; arid baseriient flood damage from ground water, Also
have designed and bullt custom lnstrumentatlon systeing and test apparatus, including: instrument systems
for cars, vans, buses, trailers, motorcy¢les, and boats, and apparatus for sensing steerlng torque, measuring
brake pressures, measuring vlbration levels, and measuring muscle responss, Have performed numerous
sutomobile, truck, and tratlet aceldent tnvestigations, invalving: collisions of aff types, many aecidents
Involving oars and trucks pulling trallory; roll-overs, and-heavy commerolal vehicies, Also have performed
research ot brake systems and steering sy:temrfor Pord Motor Compnny Conducted product tests for
several major manut‘acturers - . .

9/85 - Present: Q_\m; KYOTE Solentlﬂo Co: Pert‘onn engineering dealgn and prototypo development,
Designed solld state controller for sérles' wolihd D, €. motor§; Deéigned ABS lock-out for brake retarders,
Deslgned, conatructed, tested, and’ eatabllshbd‘pl'oductlbh planis for an automatlc, microprocessor-
controlled, coffes-making maching that had - oldok, ﬂmer, rad!o, ancl spsech capebllity; thls work

performed for Salton, .. -
9/94 - 9/87: Partner K-Tronics, Inc,, Involved in design mt’and manut‘acmrlng of solld stats comrollers
for sleotromagnetio brake retarders, Also developsd Hig" of usociatad hand control and brake pedal controf
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devlces. Sold partnershlp positlon forroyaltles R
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CURRICULUM VITAE
Seott Kimbrough, Ph.D,, P E,

SPECIALTIES: )
Forensics Engineerlng, Failure Analysis and Accident Investigation, Instrumentation and Testlng, Human
Faotors, Safety Englngering, Electronlo and Mechanical System Design and Prototype Fabrication,

MEMBERSHIPS;
SAE, SCCA, SOAR, HFES, IAAT, ACM-SIGAPL

Offices Held, .

Utah Sectlon SAR; Vice Chairman (1990}, Chalrmen (1991), and Chatrman on Student Aotlvitles (1992,
1993),

Utah Section ASME, Comm{nee Chalrman on Technical Activitiss (1990},

ASME,; Natlonal Vehicle Design Committee ( 1998-2004 ),

Associate Editor of Haavy. Veblsle Systems, Internatmnal Journal of Vehicle Deslgn

PhD. EE 11/84 UCLA; Majored ln Control Systems, Mlnored [ Operations Research and Applied Math,
MSME 6/77 California Institute of Technology; Majored in Thermel Sciences, Minorad in Mechanics,
BSME §/75 Unlverslty of Nevada (Reno); Majored In Thermal Selence, Minored in Machine Deslgn,

7194 - Present. Partner Motion Research Associates, Have handled many cases involving faiture analyss,
Past cases in¢lude: numarous vehicle fires, appliance flres, and structure fires (concentrating on electrical
cause and orlgin), failure of hydraulic systems,:alleged ABS brake system fallures, bolt and fastener
fallures, steuctural fajlures, automatic gates and doors, commercial washing machine malfunction, traffle
signal controllers, failure of a substation autotransformer, lighining dameage to irrization pumps, dlagnosis
of vehicle cantrol systems, bridge collapse several scaffolding collspses, construction crans tip-overs,
failure of 2 natural gas powered enging, sirafural sefsnijc-conformarice, fullures of fire-protection sprinkler
systoms, and structural damege due o blastthg, nd inadequiate dralnage systems, Other cases involvs:
driver reaction and peresptlon analysts; vislbillty:studies of both-day and night dettings, dynamlos analysls
of bodies and objects, numerous slip-and-falls and trip-and-falls, vibratlon exposure enalysis, and patent
{nfringement, Have Investigated constructlon and manufacturing defects, involving; soll settlement, stairs,
tamps, retaining walls, water treatment systertts, controfeystems for snow-cats, faulty stucco, falled Snotw-
mot systems, ventilation systemiy, parking lot designs; arid basement flood damage from ground water. Also
have desgned and butlt custom Instrumentation'aysteins and test apparatus, including: instrument systems
for cars, vans, buses, trailers, motoryeles, and bodts, and apparstus for sensing steering torqus, measurlng
brake pressures, maasuring vibration levels, and measuring muscle response, Have performed nitmerous
automobile, truck, and traller acoldent investigatlons, Involving: collisions of all types, matiy accldents
Involving cars and trucks pulling trallers; roll-overs, and‘heavy commerolal vehfcles. Also have performed
reserch on brake systents and steering systéms‘for Ford MctorCompsny Conducted product tests for
several major manu(hcturers : . .

9/85 « Present! Qmm KYDTE Solentiflo Co Perf‘ann cnglnéerlng deafgn and prototype development,
Designod solid state controller for sérfes Whiifid"D, G motord: Deslgted ABS lock-out for brake retarders,
Designed, constrycted, tested, and establlshed’p}foducﬂon platis for an automatic, mlcroprocessor-
controlled, coffes-making maching thathad 4 bldok, tlmer, radlu and speech capabllity; this work
petformed for Salton, .

9/94 . 9/97: Partner K-Tronics, Inc,, lnvolved in design.{est»”and manumcmring of solid stats controllers
for electromagnetig brake retarders, Also developed Hnis’ of moc{ated hand control and brake pedal control
devices, Sold partnershlp position for royultles Comn
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9/88 - 7/94: Assistant Professor University of Utsh Mechanical Englneering Department, nstructor of
cantrels courses, dynaml¢s courses, and systems courses. Patformed research on vehicle dynamies and
control. Led team that designed and built & (raifer with an automatie steering system, Led team that dezignad
and bullt an advanced brake research vehlele; Developed control theary o braking of ground vehicles and
sombined eomering and braking of ground vehioles,

9/590 - 7/94 Consultant to varjous agencles, worked on Investigating aceldents and equipment failures, e.g,, a
compressor explotion at a dalry, at alleged failure of an ABS brake systent, and an accldent on an aiplna
slide. Mansured levels of vibrations In tha locomotives of frelght tralns. Designed and fabricated monltoring
devices and signal conditloning equipment, Wrote and utilized software for analyzing the ampfitude and
frequency dlstribution of the vibratlons,
6/92-Prasent Conmultans to KLAM Amer!ca, perfoming testlng and development of slectromagetlc brake
retarders.

8/90 Consyltant to Motorcycle Speclalist, Worked on a team that nstrumented a motorcyele, Designed and
fubricated instrumentation systems for séveraf: moturcycla tests Deslgncd test appamtus and conducted field

tests. S

§/89 - 9/89 Congultant to Fay Bngineérlng cAompan'y. Perfonmd ﬂ'utomoblla accident analysis uslng
computer simulation. Case involved loss of conitr6| by the driver of & small truck.

2/85 - 9/88 Senior Resgarch Englneer General-Motors Research Laboratorles, Developed contral systems
for aitomotlye steering, braking, and suspension npplicahéns Worked an aﬂ{Ve sugpension car, seml-active

suspengiott odr, 4-wheal-steer car, and ABS msemh [
3/82 - 9/82 Consultant to Hughes Afrcraft, Analyzed spacecraﬁ thermal systems,

8/81 - 3/82 Self Employed KYOTR Compsx_nyi'D‘eslgn'edi'cohs‘truétcd. and tested a range of thermal-
electric praducts, Including an slr-conditioned bied and an air-conditioned Jacket,

3/81 - /81 Copsultant to Aerolet General, Analyzed spadecrft thermal systems.
. R P e R

6/77 - 9/79 Consuliant to IBM, Performed rereareh oit the deslgn of energy efflolent bulldings, Wrote
computer prograts for predieting heating, cooung. and lighting loads, Developed aptimization procedures
for designing bulldings to mmimize anergy cdsts Devefoped optimal comrol algorithms for HYAC systems,

9175 - 5116 Development Engineer AiResearch, DeVeloped and tested automotive turbochergers, Worked as
liaison engineer to General Motors Detroit Dte&bl Supervmed rnbomtory personnel and supervised
Instrumentation of test calla. i e

3

6/74 - 914 Coop Student Sierra Pac(ﬁc Power Co A‘nalyzed steam power plant performance; performed
efflclency analysis, Developed water test proceduires fofdetécting levels of slifeon I feedwater, Designed
water channel to oan'y and Mmeasure reservolr overﬂow. Deslgned a buflding to house auxllisty generators,

RESEARCH FUNDING: -

1. 1990 - $5,000 Faculty Grant from U, ofU o help bunld steering trailer.

2. 1990 « 5,270 Research Equiprient Ghiant from U,of U to by control computer.

3. 1991 - $30,000 Contract from Ford to develop brake system reseatch program,

4, 1991 - $30,000 Equipment Qrant from-Bosch inthe’ form’of optical speed sensor.

5. 1992 - $50,000 Grant from E-Systems to construct: hlgh-specd hydraulic brake gystem.

6. 1992 - $4,000 Cantract from Klam Amér{od €0 (ést brake fetardér performance.

7. 1992 - $30,000 Extension Grant from E.Systatns ta complete construation of hydraulics.
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8. 1992 - §12,000 Contract from VSE 10 investigate the application of advenced steering and braking
controllers on Army tenker trucks,

9, 1993 - $43,000 Contract from Ford to develop brake conlrol strategles,

10. 1995 - 874,000 Contract front Ford {o develop brake contral strategles,

11. 1996 - $7,500 Contract from ICON to design motor controiler.

12, 1997 - $1,500 Contract from Ford 1o draft putent appllcation on brake controller,

BUBLICATIONS:

ONFE : (papers appear In proceedings)
1, Kimbrough, 8., "Sub-Optimal Bilinear Ragu]ation" Proceedlngs of the 1984 Amerlean Control
Conference., pp 1641.16435
2, Kimbrough, 9., “Linesr Programniing andHVAC Control", 1986 ASME Winter Annual Mesetlng, 86-

Wa/DSC-16
3. Kimbrough, 8., "Control Syster Development Tools®, Proceedlngs of APL87. APL Quote Quad,

Vol.17, No. 4, pp 15-29

4, Kimbtough, 8., Chiy, C., and Dewell, Ly "An, Autématio.Steering System for Utility Trailers 1o Enhance
Stabslity and Maneuverability”, Procesdings of 1990 American Control Conference, pp 2524-2929

5. Kimbrough, S. and Dewall, L., “Blectric Motor Selection for Motlon Control Syatems®, Proceedings of
1990 American Contral Conferenco. pp-2075-2082 e

6. KImbrough, 8. and Chiy, C., “A Brake Control Strategy. for Emergency Stops of Yehicles Towing
Traifers", Proceedings of 1691 American Control Cotferende, pp 405414

7. Kimbrough, 8., "A Sub-Optimai Dual Regulator for Bilinear Systems", Proceedings of ConCotn 3,
Victoria, B.C., pp 307-314

8. Elwel, M., and Kimbrough, S., "An Advanccd BmkIng und Stabfllty Controlier for Tow-Vetilcle and
Traller Combinations” SAB 931878 -

9. Kimbrough, S., "A Computet Invesugatlon of the Porfonnance Potemial of an Advanced Brake
Controller”, SAB 940836

10. K(mbrough, , "Optimal Control of EloctroMagnetid Brake Retarders”, SAE 942325

11, Park, Y., and Klmbrough S, "A Robust Backward Swerlng Control]er Design for Combinatlon
Vehicles”, SAE 942333 Pt

12, Kimbrough, S., "APL, Dynamlo Programming, and the Optimal Control of Electromagnotic Brake
Retarders", 1995 APL Conference, -~ «-a -

13, Kimbrough, S., "Rule Bassd Wheel- Sllp Asslgnmen! t‘or Ve}\lcie Stabillty Etthancement"”, SAE 1999-
01-0476 R

14, Klmbrough, S. "Rebound Characterlstlcs of Séﬂm“ SAB 1999-01 0636 .

REFEREED SYMPOSIUM PAPERS: (pepors appeam boiund vlumes)
1. KImbrough, S., "Bllinear Modellng and Regilation of:Varlable Companent Suspenalons”, 1st
Sympostum on Transportation Systens, 1986 ASME Wlnter Annunl Mesting, AMD-Vol, 80, DSC-Vol. 2,
pp 235-255 o

2. Kimbrough, S, and Chiu, C, "Control Stramgles for Trallers Eqmpped with Steering Systems”, 2nd
Symposium on Trnnsponnﬂon Systems, 1990 ASME WInter Anfitia) Meeting, AMD-Vol. |08, pp 33-41

3. Kimbrough, 3., "A Brake Control Strategy for Emergency Stops that Involve Steeting: Part | Theory",
2nd Symposium on ‘I‘ransponatlon Sys(efné, 1990 ASME Wlnter Antwal Meeting, AMD-Vol. 108, pp 117-
122

4, Kimbrough, §., "A Brake Control Stmtegy for Emergency Stops that Involve Steerlng: Part 2
Impletmentation [ssues and Simulatlon Reshlis"; 2nd Symposmm on Transpotiation Systems, 1990
ASME Winter Annual Meeting, AMD-VOI 108 pp 1234129

5. Kimbrough, 8., "Coordlinated Stéaring and Braking Cohtrol for Emergency Stops That Involve Steering”,
1591 ASME WAM Symposium on Advancéd Aufomotivé Technology, DE-Vol. 40, pp 229-244

6. Chiu, €. and Kimbrough, §., "The Dofitath of Stabl (1ty 6f & Steéring Controiler for the Backward Metlon
of Steering Trailers”, 1991 ASME WAM Sympasium on Advanoe Automotive Technology, DE-Vol. 40, pp
37-67
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7. Kimbrough, §., “Simultanecus D.C. Motor Selection and Control Policy Determination for Servo-
Systems”, Transactions of 1991 PCIM Conference, ISBN:0-931033.34+9, pp 246-259

8, Kimbrough, 3. and Elwel], M., “Reduction of the Effscts of Driver Delay using Closed-Loop Vehicle-
Stability-Enhancemert Systems", Transectiond CSME Forum 1992, pp 140-146

9, Kimbrough, 8., "Coordinated Broking and Steering Based on Side-Sllp, Yaw-Rate, and HeadIng”,
Transactions CSME Poruin 1992, pp 205210

10. Kimbrough, §., "Sudden Heading Ereor as 8 Controd Input for Vehlole Stability Enhancement Systems”,
Symposium on Transportation Systems, 1992 ASMB WAM, DSC-Yol, 44, pp 397411

{1. Kimbrough, 8., "A Control Strategy for Stabilizing Trailers Via Selectlve Application of Brakes”, 1992
ASME WAM, DSC-Vol. 44, pp 413428

12, Park Y., and Kimbrough, S., "A Robust Steering Controller Deslgn for Combination Vehicles to
Enhanice Stabllity and Maneuverablility”, 1994 ISATA paper 94SF001

13, Kimbraugh, 3., “"An Effective Msthod for Implementing Whes! Sfip Controf without Using & Ground
Speed Sensor", 1995 TAVSD Conference.

14. Kimbrough, 8., “A Topology for Vehicle Stabllity. and Handling Enhencement via Wheel Slip Control”,
1999 ASME '

15, Kimbrough, 5., “Probability Analysls of Motor Vehlclb Accidents“ 2002 ASME JMECE2002-32957
16, Kimbrough, S,. “Monte Carlo Analysis’ of Safe Followmg Dlstancos Under Different Road Conditions”,
IMECE2003-428605 SRR

17. Klmbroygh, §., “Determining the Relative leelihoods of Competlng Scenarios of Events Leading to an
Accident”, SAB 2004-01-1222 - .

18. Kimbrough, §., “Englneering Teehnlqueé for tho Forensxc Analysis of Vislbility Conditions”,
IMECE2004- 60345

PO IR PR S . .
L, Kimbrough, 8., State-Space Analys!d of Bullding Thermal Characteristics. 1978 IBM Internal Paper
2. Kimbrough, 8., An Efficlent A!gnrxthn‘foﬁ Mlnlmizmg 1’ Comblned Heating, Cooling, and Lightlng
Cost. 1978 IBM Internal Paper- -~ -
3. Kimbrough, 8. and Chalasanl R, "Conu-o\ S&ategles fcr 4-the| -Steer”, 1987 General Motors Intemal
Research Paper
4. Kimbrough, $., "Nonlinear Strategies for Tracton Control”, 1987 General Motors Internal Research
Paper :
5. Kimbrough, $., "A Tractiont Control Algor(tﬁm Apiaiic«ble to Panlal Effort Braking and Accelerating”,
1988 General Motors Internal Research Paper +' : i
6. Kimbrough, §,, and Hoying, J, "Hydraulio Englne Mount Analym". 1988 Ceneral Motors ntemal
ResearchPaper o owraoewe s
7.Kimbrough, 8. "A Comparlson of the Pcrformance ofs Maznetlc Brake Retarders”, 1992 Report 1o Klam
Amerfea Corporation.
8, Kimbrough, 8., "Final Report on the Brake Resenroh Project‘ 1992 teport to Ford Motor Company.
9. Klmbrough, 8., "A Technical Study Report on the Application of an Advanced Brake Controller ona
Tanker Truck", I993 Report to VSE corp,
10, Etwell, ., and Kimbrough, 8., "A Tethinice} Study Repért on the Applxcatmn of an Advanced Steering
Corifraller on a Tanker Truck”, & 1993 Report to'VSE 66D
11. Kimbrough, S., "Final Report on 2ND Fliass of Brake Research Projsot*, 1994 Repon to Ford,
12, Thomas, Tong, and Kimbrough, “An Investlgetion of the Roll Stability and Handling performance of an
Oshkosh T-3000 Truck” Natlonal Resca.rch Cquncll of Canagia CSTT-HWV-CTR-027

JOURNAL PUBLICATIQNS,
1, Kimbrough, S., Regulators for Bjlineat Svitériss.: 1984'PH:D. Dissertation, UCLA

2. Kimbrough, $., " Nonllnear Régulators for a Ciass of Decomposable Systems”, ASME J, of Dynamic
System Measursment and Control, June 1987 -
3. Kimbrough, 8., "Stability Bnhancement and ‘I‘factmn Control of Ground Vehicles", International Journal

of System Sclence 1990, Vol. 21, No. 6, pp 1108-1119°
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4. Kimbrough, 8., Elwel!, M., and Chiu, C., "Braking Controlfers and Steering Controllers for Combination

Vehicles", Heavy Vehicle Systems, Setles B., Intermational Jownal of Vehlcle Dealgn, Vol. 1, No. 2

5. Kimbrough, 8., "A Steering Trailer: Deslgn Aspects and Bxperimental Results” Heevy Vehicie Systoms,
Serfes B., Internatfonal Journal of Vehicle Deslgn, Vol. 1, No. 3

6. Kimbrough, 8., "A Computer Tivestigation of the Performance Potential of an Advanced Brake
Controller”, 1995 SAE Transactions

{. Kimbrough, 8., and Hallman, 8., "Four Wheal Steering Systern wlth Closed-Loop Feedback and Open-
Loop Feedforward”, Patent Number 4842089, lssued 6/27/89

2 Klmbrough, 8., and Hallman, 8., "Closed-Loop Four- the! Steering System Having Dual Response Rate
Rear Steeting", Pawnt Number 4828061, Issued 5/9/80*

3. Kimbrough, 8., and Vincent 8., * A Hitch Angle Sensor” Patent Number 5558350, [saued 9/24/96

4. Kimbrough, 8, and Chiy, C., " An Automitic Staering Systcm for Tratlers”, Patent Number 5579228,
Tesued 11/26/96

5. Kimbrough, S., Henderson, R., and Smllmeek L., "Electromagnetic Retardet Conttol Apparatus and
Method®, Patent Number 5,743,599, lssued 4/28/98 . :

6. Klmbrough 8., “Wheslslip Regulating Brake Contro]”, Patent Number 6,292,735, lssued $/18/2001

7. Kimbrough, 8., "Method of Calculaﬂng Optlhml Wheelsllps For Brake Controller”, Patent Numbver
6,370,467, ]ssucd 4/9/2002 -
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: Jy :3‘; !‘?g g‘i‘%u?i?:i;glyﬁfsﬁii’?% a};érle\fob}é ‘c'i,cafeanse utfomgy Richard Day; District Cout of Frement County,
reghrdings st Dk bm-n'ed down.' v 869; Testified about building cods compliance fesues

Statiga vs, Salt nks City; 7/13/2600: Hired by defense attorney Robert Wallace; 3% Judiefal District

County of Sait Lake, State of Utah: i
locatlon s - Bty s ah; Case No, 980913001: Testified regarding tha safety of a curh a u

Townzend vs, Stever, ety): 972000 Hired by ito '
tever, etal; ; y plaintiff attornay Steve Nichols; Superi i
for Los Angeles; Case No, BC 210055; Testifled regarding who ptecipitated 5 heaZ-;: Zﬁ?lz‘i’;:.wﬂhfm{a

Feddersen vz, Sun Power: 971920005 Hired b i
er | : y plalndiff attorney Eredriok Harrison; Wyoming Distriet
Court, 6% Judiefal District; Caso No. 22096; Testifled regarding need for warningg on :iitomtﬁic ;;:a.

Bvetett vs. Harts Gas & Food: 9/20/2000; Hired by d sri
Y : ; by defenss attortiey Baird Morgan; Utsh 1 h
Distrlet; Cese No, 990700044; Testified regarding slip reslstance ogﬂoor. e Tiah it Coun, 7
Nittolf vs. Prestlgo Statlons; 9/21/2000; Hlréd by glefense sitomey ‘
) g e attorney Robert McBride; Nevada District Coun,
Clark County; Case No. A369494; Testifled regarding injury potential of eigarette t’ray. ’ °

Gray va. Qreat Southern Express; 10/30/00; Hlred. by defenge attame : i
; {0V, Hlred by defense attomey Marvin Tyler; U.S. Distrlct Court for
Distriet of Wyoming; C.V. Ne, 00-CV-0088-Dy Testifled that opposing fruck was across center line,

Baille vs. Schorling; 12/28/2000; Hired by plaintiff attormey Steve Nichols; Superior Courr, State of
Cnllﬂf?nurg l(f:hunty of Kem; No. 234753 -RA;-Testiflnd:that bssed upen eye-witnoss testimony the defandant
rentne re t. . N

Jones vs. Snow and Nichols; 2/14/01; Hived by dofensezattomsy Clinton Casey; District Court of Idaho,
Ada County; No, CV PI 0000028D; Testified thatthero.was-unceriatnty over looation where vehicle began
to tum. )

) e BEOEE A S
Ramirez vs, Chieago Automatio Door; 4/23/01; Hired by defense attorney Marting Jaccarlno; Dlstrict
Coutt, Clark Cousity, Nevada; Case Ne, A 381447; Testified that sutomatle door had been altered by
Intervening partics, . B O TION

Lucero vs. Cannon et, al, ; $/9/01; Hired by plalntiff atforncy Willlam Rawlings; 3™ Dlstrlot Court, Salt
Lake Courity, State of Utah; Civil No, 0008038925 Testified thar.If the parking lo lights hed been on the
prabability of the sccident would have bednreduced: .+ o , ... .

Church va, Jegaop et al; 10/24/01; Hired by plaintiff sttormey Tracy Mendola; District Caurt, Lag Vegas
Novada; Clvil No. A388441; Testified that truck-violated tlght o way. of plaintiff. .

Rochg vs, Bridgestone/Flrestone; 11/1/01; Hired by plalmlﬁ'hﬁomey Tracy Mendola; Distriet Coutt, Clark
County Nevada; Clvil No. A408483; Testifleid that tire.fallure precipitated acejdent.

PR

Degen of al vs. Clatk & Sons Truckng et al; 1/9/02; Hlred by dsfense attorney Dougles Balfour: S®
District State of Idaho; CV-00-00730; Testifled that sar pulled in front of semi-truck.

Laughlin vs. Angsl; 2/14/02/; Hired by defénss anorney, William Mattix; 14% Distrlct Court, State of
Montana; CV $9:55; Testified that tow truck created hazard.-

Spauling va, Rutsteln; 2/18/02; Hired by deferisa attorney Marvin Tyler; 3™ Dlstrict Court, Wyomming; C-00-
424; Testlfled that opposing expert Improperlyniled aug scenatlo proffered by dsfendant.

.y
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Hefland vs, Evans Corstruction; 5/10/02; Hired by dafense attomey Joe Minnoe; District Court of Tetan
County Wyoming; Cate No, 11818; Tcsliﬁcd that hyc[mullo bmke system was funetional.

Rightman vs, Crystal Clear; 6/6/02; Hired by defense attomoy George Ranalll; District Court, Clark County
Navada; Case No, A435093: Testlfled that tonnaau cover was defective,

Bodlrsky vs. Artman; 8/13/02; Hired by plalnuﬁ' attomey Steve Nichols; Superior Court of Callfornia, Kem
County; No, 243293; Testifled that truck passed by close to fog line.

Barton va. Ford: 11/27/02; Hired by plaintlff attorney Frank Falk: 3 Judlolal Distriet Court Salt Lake
County, Utsh; No, 010900529; Testifled that firs smned 1 fuse box of truok.”

Huff vs, Shutate; 1/17/03; Hired by plalnm’f momey Peler Young; US Distrlet Court for the Distriet of
Wyaming; No, 02-CV-1047D; Testifled that the driver did not react In an unteesonable way.
LYIE -

Garola vs, Southwest Co[! Steel; 1/24/03; Hlred by deﬁnsa attorfiey Tom Sandenaw; State of New Mexlco
3™ Judlelal District Court; CV-2001-1142; Tcstiﬁod that ¢rane operating practices were compliant with

OSHA regulatlons, e ettt

Collina ve, Dixon; 1/31/03; Hired by Plalntjifggtqme / Biinfel Stmon; $* Jud(cfal Distrlct Court for
Washington County, Utah; No, 000500291; Testified-that van precipitated accldent with motorcyle.

Ripley vs. Sunnyside; 2/5/03; Hired by dq{egs@j@ﬁomexi_hd,l{;h Rice; 7% Judiclal District Court for Carbon
County, Utah: No. 000700772; Testifled that powerplapt had, adequate safety program,

Hansen va, Garrlot; 2/6/03; Hired by pla(ntlﬁ aftorney Peter Young, 5™ District Court, State of Wyoming;
No. 22035, Testlﬂcd that driver towing lrailcr;was m;ghgent

Johnson vs, Naw Holland; 9/16/03; Hl;ed hy plqlntlﬁ attomey Sherwin Wittman; District Court of
Colorado; No. 02-WM-1457 (CBS); Testified that skid-geer.loader was unreasonably dangerous,

Starly vs. Comhusker, et, al.; 1/5/04 and 1(14104; Hi;e‘ci’by;defeg‘sevattomqy Stave Owens, District Coust of
Utah for Salt Lake County; Case No. 020907021 FI; Tﬁsxl_ﬂcd that Starely hle back of Chavez seml.

Drew v. Western Construotlon Camponents 3/5/04 H(reﬂ by Plalntlff Attorney Don Lojeck; Case Ideho
No. CV PI 0200465D); Testlfled that there was no avldtsnco !hn( the traller was averloaded or belng misused
when it failed, Tre T, e, :

Carbrera v, Clark; 4/2/04; Hired by defense agmm.ﬁﬁ Michagl Mills; Case Nevada No, A457024; Teatifled
that struok vehiole must have pulled ta the left.and siowed dawn before impaot,

Crosy v, General Motors; Hired by plalntiff attorney Ron Adkineon; Case No. 2-03CV-317; District Count,
Bastarn Distriot of Texas, Marghall Dlvlslon, Tg;;lﬂad d;a: fallure of alrbag to deploy caused fatality and
that a{rbag dsslgn was defective.

Murray v. Caterpilier et al.; Hired by defense anomuy John Ommley. Case No, A436691; District Court
Clark County Nevada; Tesllﬂed that ﬁlter system WaS adequate to proteot seat hydraullo system from
disabling comamlnal{nn Ll .

Larsen va, Riverton Music et al,; Hired by dcfensc attomuy Cary Mammott Casa No, 20021800151
Distrlct Court Utah County Umh Testifled that there-wers allemgte explanatlons for why a truck veered
acroes trafflo lanes after Impacting anotheracar, ., . >, .- |

USAA vs. Caldera Spas et al,; Hired by plalntlﬁaﬁomey Richard Briskl; Case No, DV-03-421, Montana
18 Judiclel Dist, Court; Testified that causes of fire, way enher spa molor or receptacle. ,
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Uah Local Government Trust vs, Whes! Méchlnery;»m'red by defense attorney Joseph Rust; Case No,
0305012330; The 3% Judlelal Dietrict of Utah: Testifled that Whesler was only a supplier.

Edizone vs Cloud Nine; Hired by dafense nttoma'y Ted Kanell; Case No. 1:04CV00117 T8; US Dlstrice
Court, Utah: Testified that Cloud 9 formula was prior act.

Travelers v, Snaw Electrle; Hired by deferse attorney Robert Thompson; Case No, 020501864;
Washlnigton County Distriet Court, State of Utah; Testifled about vibration messurements taken during
ifvestigatlon.

Rasltoh v. MoGinness et al,; Blred by defense attomey Michas] Mills; Case No A451365; Clark County
Nevada District Court; Testifled that thers was no proofthat the van driver rercted inan impalred manner.

USAA v. Allied Precislon; Hired by plalntlff attbmey Ralph Tate: Case No. 040907977, Third Judlolel
District Court Utah, Sait Lake County; Testified that bucket heater was probable cause of flre,

Ignaclo Garcia v, Paramount Cltrus; mredbyp[alntiffattomey Todd Gall; Case No, 03 CECO 02782,
Superlor Court for Callfornia, County of Fresno. Testifled about i reconstruction of aco{dem in orchard.

Court Appearancest T e

Jecobson v, Poulsen Construction; B/2§I9IE ﬁéf‘énéé witﬁess; In the Third Judiclal Court In and for Salt
Lake County, State of Utah; Testifled abouf ageeleration levels-experience when hitting a pothole.

King v, Salt Lake Alrport Authorify; $717/94; Pialntiff witness: Testified s to defeot in automatle door
sensor system,

Salazar v, ; 11/21/95; Appearance before Induatr{al Cqmmlsslom Testified that ure was worn out when It
suffered blow-out,

.....

sm{e of Utah v. Jason Pearson; 6/29/95- Dpfensp w:lncas, :I‘emﬁcd #s to ascuracy of shooting from moving
vehicle,

Tacobellls va. Kafes)iary; 6/5/97; Plainflfy ;%éifiije‘é&‘;‘f‘ijﬁifqﬁ'lsi%ict Court of Salt Lake County, State of Utah,
Cnse No, 960900803; Testifled that car pracipitated accident rather than motorcyele,

Qarret vs Trench Shorlng; 9/24/98; Plaintiff witriess; Third District Court of Salt Lake County, State of
Utah; Clvll No. 9$50908043; Testifled that Iiﬁlng eye wag defectlve,

Stringer v. Pianeer Pips et al; 9/ 16/99 Defense wlmm. Colorado. Teatifled that overhanglng pipe did not
cause aceldent, NS S S .

Rees v. K Mart; 10/6/99; Defense witness; Distrlct.Court Clark County Nevada; Case No, A344830;
Teatifled that opposing expert lmpropetly measured. sllpmlstapqe of floor, .

Munns va, Swift Trensport; 4227/2000; Hired by Plaintiff attorney Robin Dunn; Distriet Court (7%) State of
Idaho; Case No. CV 98-5627; Testlfied that pollce measureraents were in errer and could not be used ro
astimats vehlols speeds,

Harmon va, Harmon; 11/28/00; Hired by plginﬂtfﬂttomey Davld Cannan; Distrlet Court (6%) State of
Idaho; Case No. CYP1:00-00020C; 'Destlﬁedmgt a ladder.and its usage were unreasonably dangerous.,

Bedeger va. Allatate'. 3/28/01; Hired by defeme attorriey, Lioyd Hardcastie; Medlation Confarence 81 134
00028 01; Testified regurding vistbility corditiona at acoident site at night.
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Newhalf vs, Bunt Bros,; 6/29/01; Hired by defenso altorney Trystan Smith; 39 Distriet Court, Salt Lake
County, Utah; Civil No. 000910586 Testifled regarding englne repalr.

Bonds vs. Carter; 8/8/01; Hirad by defense attomey Marting Jaccaring; Distrlet Count, Clark County
Nevada; Bindlng Arbitration Hearlng; Case No. A4(11946; Testified regarding appropriate speed.

Singer vs. NY/NY Cesino: 9/17/02; Hired by Plaintiff attomey Devera Petak: US District Coutt for Nevada;
Case No. CV-8-99.0717-JBR-RLH; Testfled that It was nogligent to have a looss hand-grip in the spa.

Rabeia vs, U-Haul;2/29/03; Hired by defense attomey John Tuffs(l; towa Distrlct Couct for Pelk County;
Cass No, CL87464; Teatifled that brakes on truck wete adequately maintained,

Angela Wong-Kuttz vs. Jeffery Allen East;q;:et: alv.; 10&3/03: Hired by defence attorney Christopher
Moore; Nevada District Court for Euréka County; Case No. 3543; Testlfled that semitruck had dury to stop
In dust storm, feo :

Hoopes va. State of Idaho; 11/25/03; Hired. biz.'d;gf:}xse; attbmey Joel Tingey; Idaho District Court for

Fremont County; Case No. CV-02-475; Tostlfled thet semitruck dilver looked brakes of semi and lost
ability to steer.
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Robert Jacobsen, C.F.L December 2, 2004
Bum Pattern Analysis, Inc.

125 W. Burton Avenue

Salt Lake City, UT 84115

RE: BPA File No. 24-2392 SL

Insured — Taco Time
d.o.l - 6/9/04

Dear Mr. Jacobsen:

The report conveys the findings of an examination of the remains of a neon sign that was
removed from the apparent origin of a fire.

Background:

This investigator was asked to examine the remains of a neon sign that was removed from the
scene of a fire. The fire involved a Taco Time fast-food restaurant in Rexburg, Idaho. The
photograph below shows the sign in question.

According to a fire investigation report by Burn Pattern Analysis, the damage to the Taco
Time was largely confined to a section of the roof in immediate proximity to the neon sign in
question. The sign had been installed on the exterior surface of a knee wall that formed the
boundary of a parapet roof structure. The sign transformer and wiring was located behind the
wall on the roof surface. The photograph that follows shows the back of the sign shown
above.

125 W. Burton, Salt Lake City, UT 84115 (801)-746-1145 ph. (801)-746-1170 fax.
800-747-6820 toll free



The photograph above shows the back of the neon sign. The arrow points to the transformer of the sign,
which is about to fall into the burn zone, The left hand side of the back of the sign (or the right hand side
of the front of the sign) is still in good shape, but the right hand side has been heavily damaged. The
transformer was located right about the middle of the sign,

The Bumn Pattern Investigator, Robert Jacobsen, collected the remains of the neon sign, as
well as some components of another neon sign that was across the roof from the one in

question, According to information, a company called Sign Pro, based in 1daho Falls, had
installed both of these neon signs.

Information:

The opinions expressed in this report are based upon the following sources of information:

1. A fire investigation report authored by Robert Jacobsen, C.F.I, of Burn Pattern
Analysis, Inc., dated June 16, 2004.

2. The National Electrical Code.

3. An examination of the remains of the neon sign.
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Findings:

I. The neon sign in question violated two important requirements of the National
Electrical Code.

a. The sign used a transformer that did not have secondary circuit ground fault
protection.

b. The sign was not properly grounded.

Because of these violations, the sign would have presented a significant fire hazard.

Discussion:

Since 1996, the National Electrical Code (600.23 A,B) has required that neon sign
trangformers in installation similar to the one being discussed must use a transformer with
secondary (i.e., output) circuit ground fault protection. With such protection, the output of the
transformer would be interrupted if a ground fault occurred and was detected in the output
wiring. The reason for instituting this requirement was to reduce the fire hazards associated
with neon signs. The neon sign in question used a MagneTek transformer p/n 721-11-401,
rated at 30 milliamps @15000 V, with a grounded midpoint. When information about this
transformer was sought, it was learned that MagneTek is no longer in the neon sign
transformer business and that their product line has been sold to Universal Lighting
Technologies, Inc. A call was placed to Universal Lighting Technologies (800-BALLAST)
and a discussion was held with one of the application engineers. This engineer said that the
subject part number, 721-11-401, referred to an obsolete transformer that did not have
secondary circuit ground fault protection. Besides what this engineer stated, it was apparent
from the remains of the transformer (and also the exemplar transformer taken from the
neighboring neon sign) that these transformers did not have secondary circuit ground fault
protection, since there was arcing damage on the output wiring.

The circuit of the sign was determined by studying the photographs in the Burn Pattern
Analysis fire investigation report and by studying the remains of the sign. This was an
arduous task because the sign had six segments and many of the sign components had been
damaged by the fire and or disheveled in the fire suppression efforts, However, after much
effort, this investigator is confident that the circuitry of the sign has been reconstructed

properly.

The diagram on the following page illustrates how the sign was wired.
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The features of the diagram warrant some discussion.

As the diagram indicates, the neon sign spelled out the words Taco Time in between two
cacti. The black dots on the cacti and letters indicate where high voltage is fed to the
individual neon tube characters of the sign. Actually, the black dots represent places where
conduit passed through knee wall and provides an avenue for the high voltage wires (called

GTO wire) to pass through the wall.

The photograph above shows how the high voltage wires were passed through the knee wall at dots L. and
K per the diagram. The white wires emerging from the conduits are the high voltage GTO wires. Notice
the metal hoops that are attached to the wires; the one on tbe left that an arrow points to has been
disconnected and the one on the right is still around the end of the conduit. These metal hoops and the
associated wiring were used by the installer in an attempt to ground the sign.

On the lower section of the diagram is a transformer that receives a ground wire, a neutral
wire, and a hot wire (120V) from the building electrical system. The case of the transformer
is grounded and so is the mid-point of the secondary winding. The transformer has two high
voltage outputs, which are illustrated on the top of the transformer.

The solid wires on the diagram represent current carrying conductors and the dashed lines
represent the ground wires, which would normally not be carrying any current. At first we
will discuss the routes of the solid wires then we will discuss the routes of the dashed wires.

Even though the current and voltage from the high voltage outputs of the transformer are
alternating outputs, in the discussion below, we will assume that current leaves the left-hand
high voltage output and returns to the right-hand high voltage output. This will simplify the

discussion without creating any misconception.




R e

The left hand output of the transformer enters the sign at dot F where it powers the letters ¢
and o of the word Taca. It is then sequentially routed via an external wire from dot E to dot
I> where it enters and powers the letters T and a of the word Taco. It is then sequentially
routed via an external wire from dot C to dot B where it enters and powers the left-hand
cactus. It is then sequentially routed via an external wire to dot L where it enters and powers
the right cactus. It is then sequentially routed via an external wire from dot A to dot L where
it enters and powers the right-hand cactus. It is then sequentially routed via an external wire
from dot K to dot J where it enters and powers the letters e and m of the word Time. It is then
sequentially routed via an external wire from dot I to dot H where it enters and powers the
letters T and I of the word Time. Finally, it is sequentially routed from dot G to the right-
hand high voltage output.

Since in reality the current is alternating at 60 cycles a second, what has just been described
only applies over half of each cycle. Over the other half of the cycle the current flows in the
opposite direction.

Next, we tumn our attention to the dashed wires, the ones supposedly being used to ground the
neon sign. The National Electrical Code requires that wherever high voltage wires pass
through metal conduit that the metal conduit be grounded (250.4 A,B). All of the dots in the
above diagram represent the location where metal conduit is being used to create a
passageway through the knee wall that creates the boundary of the parapet roof structure.
Recall that the transformer is located interior to the knee wall and the neon tubes are mounted
on the exterior surface of the knee wall.

According to the diagram it appears that the sign installer attempted to daisy chain the
ground line roughly along the path just described for the current carrying lines to the neon
tubes. However, there is a major problem with this approach. Where as the current in the
current carrying lines can pass through the neon tubes, there is no avenue for maintaining the
continuity of the ground circuit. For example current can pass from dot B to dot A through
the tube of the cactus, but the ground connection at dot A is in no way connected to the
supposed ground connection at dot B. In reality, the only part of the sign that was grounded
was the conduit at dot A. All the other supposed ground connections were actually floating
connections.

The failure to properly ground the components of the sign created a severe fire hazard.
Normally, in a properly grounded neon sign if there is a breakdown of one of the wires
passing through a metal conduit the short circuit current that results, which is very small due
to the design of a neon sign transformer (only about .03 amps), is passed harmlessly through
the ground connection. However, if there is no ground connection the current (which is
driven by high voltage around 15,000 Volts) can wander through the surrounding structures
searching for a ground. This is a dangerous situation because a phenomena called “arc
tracking” can occur along the path of the errant current, especially where the current passes
through wood, which through time can cause a fire to ignite. Even though the output current
of a neon sign transformer is small, the power that can be released is appreciable, because it
is the product of the current times the voltage.
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It was interesting to compare the wiring techniques used in installing the two neon signs on
the Taco Time. The other sign, components of which where taken into evidence, was wired
substantially differently. It appears that two different people installed the two signs. The
grounding of the second neon sign was significantly different. However, the second sign also
had a noncompliant transformer.

Closure:

The neon sign found in the zone of the most severe damage at the fire scene was of faulty
design and violated two important safety requirements of the National Electrical Code. As it
was constructed, the subject sign would have presented a significant fire hazard.

It would be interesting to see if a building official ever inspected the neon sign in question.

In this report this author has tried to avoid repeating the contents of the Burn Pattern Analysis
report. Therefore no additional pictures of the subject sign are being submitted, because there
are numerous photographs of the sign in the previous report.

The defective neon sign was located in and around the damage zone from the fire. That
supports the notion that the neon sign caused the fire. However, because the current capacity
of a neon sign transformer is so low, failures from neon signs often do not produce clear
evidence such as heavy arcing damage, which could help pinpoint the exact failure location.
Typically, evidence that arc tracking has occurred appears as fine etching patterns in
insulation and wood. Finding the exact failure point of a neon sign becomes even harder
when the sign has been engulfed in the ensuing fire, such as in this case, because the etching
patterns are easily burned away.

To date, this investigator has not been able to find an exact failure point, which is not an
unusual outcome when analyzing a fire damaged neon sign. Therefore, fully implicating the
neon sign may require showing that all other potential causes have been eliminated; which
may not be too difficult since the zone of damage was limited in extent. This investigator has
not been 1o the fire scene, so it will be up to the scene investigator to complete the case.

Thank you for the opportunity to investigate this case.

S cctlmlomosd

Scott Kimbrough, Ph.D., P.E.
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John R. Goodell (1SB#: 2872)
Brent L.. Whiting (ISB#: 6601)
RACINE, OLSON, NYE,
BUDGE & BAILEY, CHARTERED
P.O. Box 1391
Pocatello, Idaho 83204-1391
Telephone: (208)232-6101
Fax: (208)232-6109
Email: jrgf@racinelaw.net

Attornevs for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR THE COUNTY OF MADISON

BRIAN AND CHRISTIE, INC., an [daho

corporation, and d/b/a TACO TIME, as
assumed business name,

Case No. CV-06-826

Plaintiff, AFFIDAVIT OF ROBERT “JAKE”
JACOBSEN, C.F.L. IN SUPPORT OF
PLAINTIFFS’ MOTION FOR

SUMMARY JUDGMENT

VS,

LEISHMAN ELECTRIC, INC., an Idaho
corporation; and JOHN DOES 1-10,

Defendants.

L e e e T i e N N N N N N

STATE OF UTAH )
;88
County of Salt Lake )
ROBERT “JAKE” JACOBSEN, C.F.1., being first duly sworn, deposes and states as follows:
1. My name is Robert “Jake” Jacobsen. 1am a Certified Fire Investigator. My expertise

over the past 38 years, includes as a Firefighter, Arson Investigator, and currently as a Professional

Fire and Explosion Investigator, during which time [ have examined in excess of 4,000 fires. [ have

AFFIDAVIT OF ROBERT “JAKE” JACOBSEN, C.F.I. IN SUPPORT OF
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prepared a report regarding the Taco Time restaurant fire, dated June 16, 2004, attached hereto as
Exhibit A, a letter dated December 7, 2004 addressed to Robert Croft with Allied Insurance
Company, attached hereto as Exhibit B, and a supplemental report dated August 21, 2000, attached
hereto as Exhibit C. [ provide this Affidavit to clarify certain facts, expert opinions, and matters
regarding the Taco Time restaurant origin and cause fire investigation performed.
2. With regard to the “area of origin,” my Preliminary Report, “Investigation” section,

at page 4, states:

“Access to the interior was made through the main entry main door

located on the east elevation. Upon access, a heavy smell of smoke

lingered throughout the entire structure. Most damage was confined

to_the attic assembly. It was obvious that the fire had traveled

through the interior spaces of the attic. venting through the roof in the

northeast corner, above the restrooms. This area also later proved to
be the origin of the fire.

Access to the roof was provided through a structure mounted ladder
located on the northwest corner of the north elevation. An inspection
underneath the visqueen tarp, shown in photographs #1 1 through #20,
gave a distinct impression of the origin of fire by virtue of the damage
that was found above the exterior roof membrane.

Careful assessment of the burn patterns and char depth in the area of
origin was performed. During this time it was evidenced that the fire
originated below the sub-roof within the spaces above the sheetrock
and in proximity to the signage power supply conductors.”
(Underlining added)

There were three levels of ceiling and roofing material in the area above the Men’s and
Ladies’ restrooms. In addition to the sub-roof which was comprised of several inches of rubber
membrane, old roofing tar and gravel, a fiber insulation shield and the plywood sub-roof, there was
asheetrock “false ceiling” directly above the suspended acoustical tiles. The ceiling spaces appeared

to be six to eight inches in depth. The reason that the acoustical tiles were added into that room is
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unknown, it may be due to the fact that this was a retrofit design change after the original
construction of the building, wlhich would thereby accommodate the light fixtures and the exhaust
ceiling fan for both of the bathroom ceilings or for a pitch added for drainage.

The ceiling fans were not of concern during this investigation because there was minimal
damage in the area where they were located. In addition to that, there was minimal fire load. The
only fire load would have been the plastic conduit leading to the fans, the combustible fan circuitry
components and the acoustical tiles which could not provide enough heat or flames necessary during
the incipient stages of the fire, to penetrate the one hour (or more) rated sheetrock. There is evidence
to show that the sheetrock above this area was not breached or compromised during the fire, and the
greatest amount of damage was above the sheetrock.

During a conversation with firefighters. it was learned that their first interior attack was in
the Men’s bathroomy‘ When they pulled down the ceiling fan, light fixtures and acoustical ceiling,
the sheetrock “false ceiling” was found. After they pierced the sheetrock, the attacks to the fire on
the attic spaces were then accomplished. Prior to that, there was no fire found within either the
Men’s or Women's restroom.

Evidence of the suspended acoustical tile and the sheetrock ceiling are shown in photograph
#72 of my report.

Additional evidence of this fact is the inspection of the light fixtures that were mounted in
the Men’s and Ladies’ restrooms. Similar to those shown in photograph #56, the unmounted
photographs provide clear definition and evidence that the damage to those fixtures, while very
minimal, was from external heat. The ceiling fans in both bathrooms would be expected to resemble

the same type of damage. With that minimal damage, they clearly could be eliminated as a cause
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ol the fire.

Similarly, my Preliminary Report, “Comments Conclusions & Recommendations,” at page

9, states further:

The “area of origin™ is thus below the sub-roof, and above the “false ceiling” sheetrock,

within the attic space, in proximity to the neon signage conductors, located above the sheetrock

“Clearly, the origin of the fire occurred within the attic spaces of the
northeast attic assembly, above the Men’s restroom. The most
probable cause of this fire involves electrical dystunction of the
circuits leading to the neon tube signage on the exterior of the
building.”

ceiling of the bathrooms in the vicinity of the northeast corner of the building.

3.

Causes Eliminated:

Actual Inspection of Other Circuits and Appliances Performed and Potential

electrical appliances are clarified here.

Rest Rooms: My Preliminary Report, “Investigation,” at page 4, states further:

Thus, the other circuitry and appliances in the bathrooms, which included the Men’s and

“Branch circuit wiring that routed through the same area, but below
the sheetrock, was inspected and found to be a victim of the fire.
These conductors were routed through flexible plastic conduit to
various areas of the restroom.

Photograph #67 shows a three-wire electrical service (arrow) that ran
through the attic assembly, over to the east wall and down to an in-
wall heater. These circuits were obviously victims of the fire and not
energized at the time of the incident. Photograph #59 shows other
circuits that were routed to the fluorescent light fixture positioned
within the suspended acoustical ceiling assembly. These circuits
were inspected and also proved to be victims of the fire. While arcing
was found on the conductors leading to the appliance, it appeared that
this was from exterior heat impingement.”
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Women’s bathroom ceiling fans although not specifically inspected, were not within the “area of
origin, but rather below the sheetrock “false ceiling™ which were all found to be “victims of the fire.”

Similarly, my Preliminary Report, “Comments, Conclusions & Recommendations,” at page
9, reiterates such point, stating further:

“While there were numerous electrical circuits routed throughout the
attic assembly that provided branch circuit supply to lighting fixtures,
heating appliances and outlets, those components do not appear to be
involved with the cause of the fire.”

The Rexburg Fire Department’s narrative report, attached as Exhibit A to the Harper
Affidavit, states:

“The fans from the bathrooms had been pulled down by the fire
department during the fire and had been hauled off before they could
be checked. The area of the fans in the ceiling showed the men’s
bathroom had little damage while the women’s showed more damage.
It was undetermined that this was a cause of the fire.” (Underlining
added)

[tis unclear why the Rexburg Fire Department personnel were unable to locate the bathroom
ceiling fans, but such does not alter the fact that 1 did locate and inspect them. In any case, the
Rexburg Fire Department personnel similarly concluded that the “area of the fans in the ceiling
showed the men’s bathroom had little damage while the women’s showed more damage,” and that
it was “undetermined that this was a cause of the fire.” I also ruled out the bathroom fans in the
ceiling, other bathroom appliances, in-wall heater, and fluorescent light fixtures, which were all not
within the “area of origin,” as potential causes of the fire as the above-quoted provisions from my
Preliminary Report support.

[t was also obvious that the electrical circuitry in proximity to all of the appliances above the

Men'’s bathroom were not involved with the cause of the fire, as the plastic flexible conduit was in
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place or had been burned off of the circuits, revealing the internal conductors. Those conductors
were inspected and found to be free of arcing. This indicated that the ceiling and lights in the Men’s
bathroom, and the fan, were in the “off” position at the time of the fire.

Hood Vent:  As part of my fire investigation, I also did inspect the hood vent, which was
also easily eliminated as the potential cause, as the ceiling materials above the exhaust fan mounted
on the exterior of the roof line were intact and showed only smoke staining. The roof assembly
around that unit was still in place. Had this been the origin of fire, you would expect the roof
assembly to be destroyed, similar or identical to the way the roof assembly that was in proximity to
the circuits of the neon signage was destroyed.

As stated in the narrative report of the Rexburg Fire Department: “The hood vent was at the
west edge of the heavy damage and did not seem to be a cause of fire. ”

[ agree with the Rexburg Fire Department personnel that the hood vent was at the extreme
west edge of the heavy damage and was thus eliminated as a potential cause of the fire. Further
analysis of the hood vent is thus simply unnecessary.

Storm Lightening: My Preliminary Report also considered the existence of a storm with
lightening which had occurred earlier in the evening on the date of the fire.

Kevin McFadden, manager of Taco Time, was interviewed. He had worked the evening of
the fire but left several hours before it was discovered a few minutes before midnight. My
Preliminary Report, “Investigation,” at page 7, states his comments about the storm as follows:

“He stated prior to his departure that evening, there were no
indications of a problem. While there was a storm present that

evening, the only lightfen]ing or thunder that was heard occurred at
approximately 6:00 p.m.” (Underlining added)
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Brian Larsen, owner of Taco Time, was also interviewed regarding the storm several hours
carlier the night of the fire. My Preliminary Report, “Interviews,” at page 8, also reports his
information as follow:

“Brian stated that he was in the back room of the restaurant between
6:00 and 7:00 p.m. during a rain storm where he witnessed thunder
and lightning at approximately 6:00 p.m. These activities did not
-cause_any power outage, flickering of lights, or indication of an
electrical problem. Mr. Larsen left the facility a short time later,
unaware of any problems, or without concern of a potential fire.”
(Underlining added)

The lack of any power outage, flickering lights, or other evidence of any electrical problem,
in response to the rainstorm and any associated thunder and lightning, were thus considered and
eliminated as a potential cause of the fire at the time of my Preliminary Report.

Any issue of lightning is not relevant. Had there been a lightning strike to the building, there
were NUMEROUS other electrical appliances and components more fragile and more subject to
failure from the strike than were the electrical components of the signage on the building. None of
these fragile components revealed evidence of failure or over-current. The most obvious question
is, if lightning did strike the building why was the only electrical “thing” in the entire structure
affected by this enormous surge of electrical energy isolated to the sign on the front of the building?
This is an impossibility electrically and systemically.

According to Mr. McFadden’s deposition testimony since taken and reviewed, he never saw
or had any information from anyone that lightning ever hit the Taco Time restaurant building.
Rather, a few days after the fire a woman named Alyssa Kinney (or McKinney), told Mr.

McFadden’s wife, who later told him, that she thought she saw lightning hit a_power pole located

on the corner of the lot at a distance he estimates to be 75 feet distant from the Taco Time building.
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Kevin McFadden Deposition, pp. 22-28, 36-37.

Examination of burn patterns and char depth:

During my investigation, a careful analysis of the destruction caused by fire was performed.
Part of this analysis included reading burn patterns to show fire travel. fire load and the greatest
amount of destruction and char depth. Obviously, the greatest amount of damage to the ceiling/roof
assembly was directly above the Men’s bathroom. It is this area that firefighters and witnesses first
saw flames on the exterior of the building. This is the only place on the exterior of the building
where flames were found, at the onset of the incident.

In several places in my report, and emphasized by photographs #59 through #70, and also #75
through #79, the greatest destruction to the roof assembly and parapet wall on the interior surfaces
(those areas above the roof and inside of the parapet wall) was in direct proximity to the electrical
circuits that ran from the outside signage, through the parapet wall and directly to the transformer
that was positioned on the roof inside the wall. This area of destruction, especially those spaces
above the roof line, was significant and found nowhere else in the entire building.

As clearly identified in photographs #76 and #77, the parapet wall had a small pony wall
mounted below it, which was the space containing the lighting for the Men’s room and the exhaust
fan. It was through this area that fire penetrated into the spaces below the sheet rock, but more
importantly, the complete destruction to the parapet wall, base plate and framing, identifies the
location of the fire in direct proximity to the “a” in Taco Time and the conduit that ran through that
location, as shown in photograph #76. This is the only area that arcing on the conduit was found

during the investigation.
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identified and eliminated other potential causes of the fire, my Preliminary Report focused on the

Having determined the “area of origin” of the fire as described above, and having

neon sign circuitry as described:

further:

My Preliminary Report, “Investigation,” at page 5, states further:

“Concerns focused upon a three-wire branch circuit that led to a
junction box that was mounted to the interior surface of the roof
joists, This service, as shown in photographs #61 through #69,
caused concerns due to the extreme damage on the external surfaces
of the junction box and the heavy damage to the multi-strand
electrical conductors. In photograph #62, one can sce that the three
circuits, supplied to the junction box. terminates within the junction
box and then is routed to the parapet wall through a dual-conductor
leading to a termination junction box where the circuits for the switch
to the outside signage lighting was provided. From the switch, three
circuits ran to a transformer that was then routed to various GTO
circuits. providing power to the neon tube lighting on the exterior of
the building. Photographs #75 through #99, show the circuits of
concern and the identification and numbering of those conductors in

sequential order.

Concerns were drawn to the potential lack of an adequate ground for
that service. Further assessment of those concerns may be performed
though a supplemental investigation. Prior to removal of the
evidence, potential adverse parties were notified and invited to
inspect the scene before the destructive removal occurred.”
(Underlining added)

My Preliminary Report, “Comments, Conclusions & Recommendations,” at page 9, states

“With the information, data, details and evidence collected during this
investigation, the origin and most probable cause of this fire was
determined. Clearly, the origin of this fire occurred within the attic
spaces of the northeast attic assembly, above the Men’s restroom.
The most probable cause of this fire involves electrical dysfunction
of the circuits leading to the neon tube signage on the exterior of the
building. The specific failures involved with this fire incident are
unknown at this juncture.
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All potential causes from deliberate human involvement, intentional
acts or arson were eliminated during the investigation.

While there were numerous electrical circuits routed throughout the
attic assembly that provided branch circuit supply to lighting fixtures,
heating appliances and outlets, those components do not appear to be
involved with the cause of the fire.”

Recommendation was made to retain an electrical engineer to assist further assessment of the
electrical service and evidence, which occurred. The evidence gathered and information obtained
from my investigation was supplied to Scott Kimbrough, Ph.D., P.E., who supplied an evaluation
and report confirming the neon signage circuitry as the cause of fire as set forth in his report filed
with his Affidavit herein.

5. Conclusion: All evidence, including my photographs, support the origin of the fire
within the sign circuits. Arcing and over-heating of the circuits as well as the burn patterns all
indicate that a failure associated with the electrical components was the underlying cause of this fire.
All other possible causes were carefully considered, explored and eliminated during the scene
inspection. Also be aware that the investigation was performed with both electrical company
representatives present. Any suggestion that other potential causes existed are refuted by the actual
evidence of the investigation, and the reported findings and conclusions as set forth in my
Preliminary Report, and final December 7, 2003 letter report forwarding Dr. Kimbrough’s

engineering report to Plaintiff’s insurer.

FURTHER YOUR AFFIANT SAYETH NAUGHT.
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DATED this | dayofmimo&

BURN PATTERN AN

By:-~

RdBERT “JALE” JﬂBSEN CFL

SUBSCRIBED AND SWORN TO before me this 7 day of April, 2008.

NOTARY PUBLIC
ERICKA MCQUEEN Q ) I i)/ ; L @AM/\/
13783 South Boyd Drive

Herriman, Utsh 84096

My Gommission Expires 'TARY PUBLIC FOR UTAH
ST%}?EB&? OTAH Residing at: YUY ynan

My Commission Expires: (2, 2.9 . 2.0\
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CERTIFICATE OF SERVICE

I HEREBY CERTIEFY that on the i % of April, 2008, I served a true and correct copy
of the above and foregoing document to the following person(s) as follows:

Gary C. Cooper, Esq. [ \/J U. S. Mail
COOPER & LARSEN Postage Prepaid
151 N. Third Avenue, Suite 210 [ ] Hand Delivery
P.O. Box 4229 [ ] Overnight Mail
Pocatello, 1D 83205 [ ] Facsimile
Fax: 208-235-1182 [ 1 Email

JOHN R/ GOODELL
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PRIVILEGED/CONFIDENTIAL DOCUMENT

PRELIMINARY REPORT
Alfied Insurance Company
8804 258t Street East
Graham, WA 98338
Insured: Brian Larsen
Date of Loss: 6-9-04
Description of Lass: Commerdial Fast Food Restaurart (Taco Time)
Loss Location: 274 South 2nd West
Rexburg, Idatw 83440
Policy/Claim #: 36A 40447
Evidence Location: In the evidence lock-up of Burn
. Pattern Analysis ’
OurFile #: 242392 SL
Occupant/Owner: Taco Time / Brian Larsen
Origin and Cause: An accidental fire that origlnated in the northeast

corner of the structure within the attic space
due to a suspected electrical dysfunction of the
neon light signage.

This report is confidential and the exclusive property of the addressee.
Dissemination of this report or any content of the same to anyone is the sole
responsibility of the addresses
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PRIVILEGED/CONFIDENTIAL DOCUMENT
PRELIMINARY REPORT

Allied Insurance Company

8804 258t Street East
Graham, WA 98338

Attention: Robert Croft, Large Loss Adjuster

24-2392 SL June 16, 2004
ASSIGNMENT:

This case assignment was received on June 14, 2004, through a telephone conversation

with Dennis Mills, SIU Representative for Allied Insurance Company In
conjunction with Reobert Croft, Large Loss Adjuster for Allied Insurance
Company. The concern of this conversation was to conduct an investigation into the
origin, cause and clircumstances of a fire that occurred on June 9, 2004, in a Taco Time
Restaurant during the evening business hours while employees were still within the
structure. There were no known injuries reported as a result of this fire incident.

RISK:

The fire of concern Involved a single level, commerdial structure that was bullt in the
1960s. At the time that the fire occurred, the business was being operated under a
Taco Time franchise, through the owner and insured, Brian Larsen. The building has
been a Taco Time establishment since 1973. The insured purchased the frenchise and
building in 1991.

The interior of the subject structure encompassed approximately 2,700 square feat of
commercial space including the customer area and operation footage. In 1999, the
insured remodeled the business amxl the interor conditions of the structure, At that
time, several modificetions were undertaken Including an upgrade and Instaliation of a
“code approved” electrical system.
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Thie general contractor Involved In the remodeling was HIL Construction, Inc., P. O. Box
42133, Eugene, OR 97404, (541) 689-3828, who sub-contracted the expertlse of
various other contractors, including Sign Pro, who Installed the subject signage on the
bullding, and also with Leishman Electrical who provided the interior electrical upgrade
and Installation services,

The main frame construction conslsted of 2" x 6" perimeter walis that supported a flat
roof construction containing a rubber membrane as a flnished surface. Interior bearing
walls included steal I-beam construction to add additional support to the roof assembly.
Interior partition walls were framed with 2" x 4" wood studs that contained a painted
sheetrock interior surface.

The celling was comprised of a suspended acoustical tile while the roof assembly was
constructed of 2" x 4" framing and plywood sub-roof. Insulation was afforded through
batt fiberglass, paperback Insulation that was also supplemented by cellulose Insulation
In various areas. There were several areas above the acoustical tile suspended ceiling
that had a 5/8" sheetrock interior ceiling.

The structure also included a partial 3/4 basement where the natural gas, forced air
furnace, was located. Natural gas also supplled the water heater located on the main
level. Underground supply conductors were attached to the west elevation and routed
into numerous breaker panels on the Interior surface of the west wall. Al utility
components were eliminated as belng involved with the cause of the fire.

Interlor floor surfaces were comprised of ceramic tilg and linoleum flooring n various
areas.
INVESTIGATION:

This investigation commeinced on the day following the assignment, through contact
with the insured and coordination through Dennis Mills who provided various details and
information about the Incldent and partes involved.

After ground travel to the scene, with verbal and written permission to conduct the
scene Inspection, the investgation was conducted under the nationally recognized
industry guldelines and standard practices by commencing the inspection from the least
damage and continuing to the greatest damage. For purposes of this investigation, the
exterior and interior portions of the residence were photographed though the use of a
Nikon N80 SLR 35mm camera using a Nikkor AF Zoom 28-70mm lens. Fash
photography, where necessary, was assisted through the use of the internal fiash and
with a Nikon SB-28 DX Autofocus Speediight. Kodak Gold 200 film was used in the
phatography process. Copies of phaotographs taken during this investigation accompany
this report. ,

The Investigaion commenced on the exterior surfaces where all four elevations were
carefully inspected and photographed. Negligible signs of fire damage wete found on
the exterior surfaces. The only sign of any fire damage was noted on the east
elevation, due to the application of green visqueen tarp, Installed by All American
Restoration subsequent to the fire, to protect the interior conditions from adverse
environmental conditions.
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At the time of this Investigation, the restoration and debris removal was underway,
performed by All American Restoration and Cleaning, supervised by Tim Thomas. Most
of the areas lnvolved In the origin of fire were not disturbed by the clean-up and
restoration activities. Interior fluorescent lights, suspended acoustical tile and the
framework for the ceiling assembly, had been removed prior to the arrival of this
investigator. These activities and the removal of those items, did not Interfere with the
investigation, or effect the origin and cause determination.

Access to the interior was made through the main entry mandoor located on the east
elevation. Upon access, a heavy smell of smoke lingered throughout the entire
structure. Most damage was confined to the attic assembly. It was obvious that the
fire had traveled through the interior spaces of the attic, venting through the roof In the
northeast corner, above the restrooms. This area also later proved to be the origin of
the fire.

1t was dear, and shown In photographs #11 though #12,that the fire extended through
the attic assembly from the northeast quadrant where the greatest damage occurred, to
areas exited to the south and west where lesser damage was noted. These conditions
are shown in photographs #15 through #18.

Access to the roof was provided through a structure mounted ladder located on the
northwest comer of the north elevation. An inspection underneath the visqueen tamp,
shown in photographs #11 through #20, gave a distinct impresslon of the origin of fire
by virtue of the damage that was found above the exterior roof membrane.

Careful assessment of the burn patterns and char depth in the area of orlgin was
performed. During this ime, it was evident that the fire originated below the sub-roof
within the spaces above the sheetrock and in proximity to the signage power supply
conductors. Branch drcuit wiring that routed through that same area, but below the
sheetrock, was inspected and found to be a victim of the fire. These conductors were
routed through flexible plastic conduit to various areas of the restroom.

Photograph #67 shows a three-wire electrical service (arrow) that ran through the attic
assembly, over to the east wall and down to an in-wall heater. These cdircuits were
obviously victims of the fire and not energized at the time of the incldent. Photograph
#59 shows other circults that were routed to the fluorescent light fixture positioned
within the suspended acoustical celling assembly. These circuits were inspected and
also proved to be victims of the fire. While arcing was found on the conductors leading
to the appliance, it appeared that this was from exterior heat impingement.

Concemns focused upon a three-wire branch circuit that led to a junction box that was
mounted to the interlor surface of the roof joists. This service, as shown in
photographs #61 through #68, caused concems due to the extreme damage on the
extemmal surfaces of the junction box and the heavy damage to the multi-strand
electrical conductors. In photograph #62, one can see that the three circults, supplied
to the junction box, terminates within the junction box and then is routed to the
parapet wall through a dual- conductor leading to a termination junction box where the
clrcuits for the switch to the outside signage lighting was provided. From the switch,
three drcuits ran to a transformer that was then routed to varlous GTO circuits,

AFFIDAVIT OF ROBERT “JAKE” JACOBSEN, C.F.I. IN SUPPORT OF
PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT

PAGE 249




057 4Ovd
INAWOANT AIVINIANS 104 NOILOW SAATLNIV'Td
10 130ddNS NI T4D “NASHOOVI ANV 13490 O LIAVAlddY

asoy mojje 03 pajenauad sem dpomesys ayy pue paacwes sem B '
ujjed 9y} ‘sico
;:1:”9;;1 ;T'ﬂrﬁgepgzewe e.lag\ SAul 4001 ayy ui |0y auyy ybnoay paleq;dde -elj
an jo Buing jewu) syl 03 anp “1eABMOH  “pauysinb
usyy asom satuey oy asym Bunuaa Jo eaie sy} 0} pap_ulp ma.v?: sxﬁeag.n!s gg::

“UORIAUIP UINOS-JU0
gu; :oneaata 1509 8y uo |lem lodered ayy woy I Mm&&OJMﬁJQui:, 53491:3
So0h Al LI 4 GPous o Sl e T e e o
SaUl| ¥IPUY "2UNINLS SL} JO IO ISeayUou
:;5 :g ;oqi ay} ybnonp BUfUSA PIOQOU SeM A U Jey) PAIEDIPU| PUBLLLIC) égjaos
] -ABMUBPUN BUaM SHOYD uoissauddns “ieawue sjy uodn 32yl paies siAeg JOIYD

suifus Jsuy ayy Jaye sanuil T ARlewmxosdde sem en
1 ) 3wg jesue siH  asuodsas jepuu

fl;lhl:n!M PBPUC:C'SQJ pue 3U9P13Ul 2iy o ul PIAIOAU] SEM SIARQ JoIMD "0TOE-6SE %B%it)l
Pﬁ.m gmoqeel Bunpey “2qus) YHON 9z ‘sa01at95 Aaualiiawg Ajuno) uosipep
qQxoy ‘JoiyD alid JURISISSY ‘SIARQ "H PlAeq LRIM PINPUOd Sem MB!Nalill uy

*SMITAYILNI

“Hodal jejusweiddns B Ut Al
sﬁn:pﬁg ag: Jo uopeuLQjul A M ‘S1ep laje] @ Je pauuaped aq ﬁm sagmi:ppspelosg:g
p nebpsoaul jeuawsiddns siy)  -aouapiae 109(gns R jo (enusged uopebo.qns
ap §sasse o} J9auibua |291009]3 UR JO SSO|AISS S Uleldl O} DIZIOUNe sem Souyo
:[slf\p :oéxeﬁmqns leauatod JO MaIA UL uogebnseauy au) Jo sbuipuy Aeujweld 3wy jo
D Jdauaos aL WOy PaldBIuOD 0S| SBM JUIR UL "leAcwiad 0} Joud sousplAd aty
JO uoppadsu) ol B uuopad 03 aUR2S BLR 0] PRPUOdsal UBW)R] ilA PUe URWIYS|DT "]

) *TOET-ZSS (800) oyepr “ “
Ilyosy }523 ¥8TH ‘0WI9H 1L JO JBUMO pue ueumamng[ gﬂgss? Agifl ':I;g:é;fa?é Sgu;g
gér;now:) I‘;IAMO SIy Uo o auoﬁl pey Apuenbesqns pue ssouISN| S|ILR Uim paajoaul Aleuibuo
: ym ‘uelysta] Aoll ‘Uos Jay JeyY} PSIRDIpul BUS ‘UMQ) JO N0 Ssam SSIUISNG
u;é Jo saued [edpuud (e JeYyl 1B DY JO MIJA UL "WIDDUOD JO Sanssi alp JO pasi.\pe
Pue PAPELCO Sem UeLIySIT SUUD ‘Airenaur *0££€-95¢€ (802) ‘ObbE8 oyepl ‘Bungxay
1583 H# NS Zbb “ILI09I3 URLLYS[ET LAIM Spew sem PEIUCD “SIU3 ) uopippe ul

‘apew sem uopebnsasul sy puane 03 seAnejuasaldal
mé qsanbm' aly} pue ‘sso| oy Hujusaouod popiack] sem UOQBWLOUT  ‘UOREDO| aY) Jo
fe puud e UBLU|iBL UBLIG LM PIBY SeM UOQRSIBAUGD Y “05S8-EZS (802) ‘T0¥E8 Oyep]

siie4 oyep] ‘sied URIPOom 0£LT ‘oid UBIS papmuod aoyo sy ‘auans 3R 18 BIUM

“POAIND00 |RAOWRS DALONUASIP B3 240Jaq BUR0S Biy} Padsuy 0} pI

; AU} pue Ou
alam saped asieApe |equagod ‘aouspial ay) Jo Aue JO [BAOWRY O} L0ld 'u%geggﬁgnu;
|_mualualddns e ybnoiyy pauniopad aq ARW SUJSDUOD JSOL JO JUILLSSISSE IBUUNY
a2lAlas 3eyy 40) punolfi egenbape ue JOo Xoe| [enualod B 0] UMBID BJam SUIBIUOD

‘ -18PJ0 jeRUanbas Ul SI0RNPU0D 380
io gf’éa?‘fm“ PUB UORRIUIULPT S PUR UISDLIOD JO SINJAD L) MOUS ‘66# qf?nmm 522
sydeiBooyy BumIng Y3 Jo Jopepe syy uo Bunyby sgny ucau eyy 0) samod Guipinosd

= A,
Yoo 9ot oung g oBEdS T6ELVT
T161-Sko ES2 BOUBANSUL Poo [1H, dgegsgl #0 B1 INg




s

AFFIDAVIT OF ROBERT “JAKE” JACOBSE
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24-3392 SLPage 5 June 16, 104

with any of the electrical sarvice since the remodeling project In 1895.

Mr. Larson also stated that the employees that were present on the evening of the fire,
were very reputable and substantial employees who had been with him for a reascnable
length of time, without any problems.

EVIDENCE OBTAINED:

During the course of this investigation, the GTO circults leading to the signage were
collected intact, from the lettering to the distribution drcuits of the transformer. The
subject transformer was also collected, as well as the power dircuits leading to the on
and off switch, terminating within the junction box on the interior interstitial spaces of
the facade. A junction box circutt, leading down to the attic *J” box, was also collected
as additional evidence. Fluorescent signage materlals, end caps and other components
were also procured as evidence. Circuit breakers controlling these circults were
collected from the breaker panel.

An exempilar fluorescent lighting transformer located on the southwest corner of the
building, was collecked as exemplar evidence. All ibems were placed in the evidence
lock- up of this office for future inspection as needed. Photographs taken during this
investigation and enclosed with this report, will serve as additional evidence in this
case.

COMMENTS, CONCLUSIONS & RECOMMENDATIONS:

With the information, data, details and evidence collected during this investigation, the
origin and most probable cause of this fire was determined. Cleady, the origin of this
fire occurred within the attic spaces of the northeast attic assembly, above the Men's
restroom.

The most probable cause of this fire involves electrical dysfunction of the circults
leading to the neon tube signage on the exterior of the building. The spedific fallures
Invoived with this fire incident are unknown at this juncture.

All potential cause from deliberate human involvement, intentional acts or arson were
eliminated during the Investigation,

While there were numerous electrical circuits routed throughout the attic assembly that
provided branch circult supply to lighting fttures, heating appllances and outlets, those
components do not appear to be involved with the cause of the fire.

In view of potential subrogation, the evidence was carefully collected, Intact as much as
possible. Photographic documentation of the conditions during the removal process,
were Intricately made, as well as the careful identification marking of spedfic drcuits
prior to removal.

Through communications with Dennis Mills, It was recommended that the retaining of
an electrical engineer, to assist In the further assessment of the electrical service and
evidence, should be made. Mr. Mills provided authorization for the initial
non-destructive assessment of those concerns, In view of any potential subrogation.

N, C.F.I IN SUPPORT OF

PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT
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Once those activities are performed, a cursory, verbal and wiitten veport can be
provided to the client, with specific detsils and recommendations for further activities.
This office will retain the services of an engineer to assess the electrical Issues of this
incident.

All negligent and intentional acts by the Insured and/or his employees were eliminated
during the investigation.

With this Information, and the filing of this preliminary report, this case assignment is
complete pending further requests of the client.

Sincerely,

Robert “Jake” Jacobsen, CFI
BURN PA TTERN ANALYSIS, INC.

Enclosures: Capy of signed Consent form for Fire Scene Examination

Copy of signed Evidence Release form

Copy of the Rexburg-Madison County Emergency Services report #132

Capy of the Fire Incident Command and Inspector Nammative

Copy of the Group Inspection/Investigation Attendance Log, dated
6/15/04

Coples of the Installation/Rermodeling receipts (4 pages)

104 mounted and 69 loose photographs

cc: Dennis Mills, SIU Representative

R31J:bpt

A H6-2392,rptR)

AFFIDAVIT OF ROBERT “JAKE” JACOBSEN, C.F.I. IN SUPPORT OF
PLAINTIFFS’ MOTION FOR SUMMARY TUDGMENT
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Robert Croft, Large Loss Adjuster
Kevin Butler, Subrogation Speclalist
Allied Insurance Company
B804 258™ Street East

Graham, WA 98338

RE: Taco Time
pDate of Loss: 6-9-(4
Claim #: 36A40447
Our Fle #: 24-2392 SL

Dear Gentlemen:

Entlosed with this ietter Is a copy of the englneer’s report from MRA Forenslc Sclences,
Scott Kimbrough, P.E. As you will note, his Investigation has concluded that there were
defects in the Installation of the subject sign in terms of the National Electric Code and that
the installation of the sign was also Ih violation of tha code and industry standard practices.

These findings confirm the preliminary determinations of orlgin and cause made by this
office. We are prepared to move forward with any further assessments or investigation
that you feel Is needed. However, at this time, I will place my file In a “hold” status,
pending those Instructions.

Enclosed with this letter is my interlm bliling for the additional ime and expenses incurred
In this matter since my last involce to you on July 8, 2004.

Please feel free, after reviewing the report, to contact us with any questions or concems
that you may have, or any other matters that we may be of assistance with. It has been
a pleasure to conduct professional fire and explosion investigation services for Allled
Insurance Company.

BURN PATTERN ANALYSIS, INC.

Enclosures
cc: Dennis Mills, SIU R3X:bpt / Adss-2392.1rRC.kB
125 West Burfon Ave. * Salt Lake City, Utah 84115 « Phona (801) 746-1142 » Fax (801) 7 EXHIBIT
AFFIDAVIT OF ROBERT “JAKE” JACOBSEN, C.F.l. IN SUPPORT OF B
PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT
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qu Expmtiu Could Be @out Best Proteation ’
August 21, 2006

John Goodell, Attorney
Racine, Olsen, Nye, et al
201 East Center Street
Pocatello, Idaho 83204-1391

RE: Taco Time/Brian Larsen
Date of Loss: 6-9-04
Civil Case #: (V-05-884 (Madison County Idaho)
Our File #: 24-2392 SL

Dear Mr. Goodell:

Thank you for your telephone conversation this evening regarding the above captioned
litigation matter. After our discussion, it appears that the adverse counsel, Mr. Brian D.
Harper, is confused about the determinations of origin and cause by this office and also
by the Engineer, Dr. Scott Kimbrough of MRA Forensic Sciences.

May I offer this letter as a clarification regarding thase issues. In view of that I've also
duplicated photographs that I took during my investigation, blown them up in a larger
format for clarification purposes. Hopefully, with these additional documents and
photographs, as I truly believe in the old adage that “a picture is worth a thousand words,"”
will add clarification to the issue and resolve the matter.

With that said, 1 will further reiterate that the origin of this fire occurred inside of the
parapet wall, slightly above the roof membrane, on the interior surfaces of the parapet
wall. In proximity to that location were the electrical sign circuitry within conduit that
ultimately exited from the exterior surface, to the interior surface, and then ran to the
transformer. The transformer was positioned on top of the roof.

The roof construction consisted of a %" thick rubber membrane that had a mineral
coating that would offer additional surface protection, which would also inhibit or delay
flame penetration for a fire within the parapet wall and below the sub-roof, as noted in
photographs #13 and #63.

125 West Burton Ave. - Salt Lake City, Utah 84115 + Phone (801) 746-1142 - Fax (B01) 746-1170
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This is an important factor in view of the fire travel in this incident. While the fire
originated within the parapet wali, the most readily combustible components would have
been the OSB plywood sub-roof and also the same materiais that were used in the
construction of the parapet wall. The rubber membrane would have been coved and ran
up the interior surface of the parapet wali. That rubber membrane enhanced the fire to
bum inside of the open spaces of the concealed attic below the sub-roof and above the
sheetrock as the path of least resistance and the easier combustible fuel.

The fire destroyed these readily combustible components and propagated to adjacent
combustible material during the duration of the fire. These circumstances and “fall-down
burning” led up to the complete destruction of the baseplate for the parapet wall. These
are shown in photograph #76, with arrows identifying those specific locations. The fire
was contained in the channel of the parapet wall by virtue of the vertical studs that were
used for support purposes, and in a normal fashion of constructing a wall of that type.

Once the fire propagated to the point that the baseplate of the parapet wall was breached,
additional combustion air was offered in the dead space below the sub-roof and above the
sheetrock wall. That combustion air allowed the fire to propagate and extend throughout
that level, again, burning through the easily combustible plywood sub-roof and eventually
through the rubber membrane which then presented itself as open burning on top of the
roof, as witnessed by various parties that saw the fire during that stage of buming. It is
also important to understand that the fire confinued to bum for an extended period of time
prior to the witnesses noticing the flames on top of the roof, as the fire was well advanced
within the attic at this point.

In this location of erosion, was the signage conduit for the broken letter “a”. It is shown
in the photographs and identified by the red arrow in photograph #13. That shows the
destruction at that location, which is dissimilar to any other position on that wall, roof or
interior space. The greatest amount of destruction occurred in that specific jocation which
is in proximity to the failing point of the letter "a"” and the conduit that is shown in
photographs #13, #76 and #77, revealing the greatest degree of oxidation (which is
generally an indicator of significant heat) found during the entire mspectxon of the sighage
material.

The evidence is clear, the burn patterns are identified in the photographs and these-faets.

are in harmony with the findings of MRA Forensic Sciences’ Engineer, Dr. Scott Kimbrough.
His enclosed report will add additional infermation to the conclusnons offered in this
clarification letter.

AFFIDAVIT OF ROBERT “JAKE” JACOBSEN, C.F.I. IN SUPPORT OF
PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT
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August 21, 2006'

If I may be of further assistance in this matter, please contact me at your earliest

convenience,

BURN PATTERN ANALYSIS, INC.

Enclosures:

R11:bpt

A:J68-2392.1tr1G

Eniarged views of photographs #13, #63, #76 and #77

AFFIDAVIT OF ROBERT “JAKE” JACOBSEN, C.F .1 IN SUPPORT OF
PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT
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Jobn R. Goodell (ISB#: 2872)
Brent L. Whiting (ISB#: 6601) ' o
RACINE, OLSON, NYE, ‘ -
BUDGE & BAILEY, CHARTERED
P.O. Box 1391

Pocatello, Idaho 83204-1391
Telephone: (208)232-6101

Fax: (208)232-6109

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR THE COUNTY OF MADISON
BRIAN AND CHRISTIE, INC., an ldaho

corporation, and d/b/a TACO TIME, as
assumed business name,

Case No. CV-06-826

AFFIDAVIT OF MICHEAL PACKER
Plaintiff,

LEISHMAN ELECTRIC, INC., an
Idaho corporation; and “JOHN DOES 1-10,

)

)

)

)

)

)

VS, )
)

)

)

)

Defendants. )
3

STATE OF IDAHO )
oSS,
County of f%mﬂev(“é )

i, MiCHEAL PACKER, being first duly sworn, deposes and states as foliows:

1. I am an adult of legal age and otherwise competent to swear to the facts stated herein.

2. Thave personal knowledge of the facts and circumstances surrounding the installation
of neon signs at the Taco Time premises in Rexburg, Idaho, by Sign Pro of Southeast Idaho, Inc.,
in the year 1999.

3

3. I'was employed by Sign Pro of Southeast Idaho, Inc. (“Sign Pro”) beginning in late

AFFIDAVIT OF MICHEAL PACKER

AFFIDAVIT OF MICHEAL PACKER
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1998 or early 1999.

4, When I applied for employment at Sign Pro, my application accurately showed that 1
had no prior training or experience with installing electrical or neon signs.

5. My employment at Sign Pro initially did not involve sign installations. AlthoughI do
not recall the exact date, I began to install signs as a regular part of my employment at some point
within the first several months.

6. Iwasinformed by SignPro’s salesman. Dave Whitehead, that Sign Pro had agreed with
the owners of Taco Time in Rexburg to prepare and install neon signs at the Taco Time building.
My manager, Evan Cook, assigned me the responsibility of installing multiple neon signs at the Taco
Time building in Rexburg.

7. Thad never before installed a neon sign, and I don’t recall having installed even any
standard electrical signs prior to the Taco Time job. It certainly was one of the first, if not the very
first electrical sign [ ever installed. Atno time did I ever say or do anything that would have led my
coworkers or supervisors at Sign Pro to believe that I had any prior experience installing electrical
or neon signs. To the best of my knowledge, it was commonly known at Sign Pro that I lacked such
prior experience.

8. While at the Taco Time premises, the only assistance or supervision that I received in
performing the installations was by way of telephone calls to Evan Cook in Idaho Falls.

9. Tinstalled multiple neon signs, including two neon signs, each of which formed the
words “Taco Time,” that I mounted on opposite sides of the Taco Time building. Prior to my
installation of the neon “Taco Time” signs, there were no wires attached to the signs. I personally
made all of the electrical wire connections between the various components of the neon Taco Time

AFFIDAVIT OF MICHEAL PACKER
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AFFIDAVIT OF MICHEAL PACKER
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signs including the connections between the neon glass and the separate external transformers that
I brought with me. The neon glass, wiring and transformer were not enclosed in any kind of casing
that made the neon sign into a single enclosed unit.

10.  To the best of my recollection, the transformers that [ used did not have a secondary
ground fault protection system.

11. Tattached the neon glass to the wall and used high voltage wire routed through plastic
conduit to connect the neon glass to the transformer, but I did not make the final connection between
the transformer and the primary power source. [ made no additional grounding connections on the
sign.

12.  All of the wiring that I did on the Taco Time signs was done while I was on the roof
of the building.

13. 1 was not a licensed electrician, nor was an electrician present who supervised or
otherwise observed the installation of the neon signs.

14. InJune or July of 2004, [ was in Rexburg and saw that there had been a fire at the Taco
Time building where I installed the neon signs. I immediately became concerned that the neon signs
may have been the cause of the fire and stopped to speak with the owner of Taco Time. In my
conversation with the owner we discussed the fire and my belief as to the cause of the fire but I do
not recall specifically what was said.

FURTHER YOUR AFFIANT SAITH NAUGHT.
DATED this < day ofm 2008.

I LT

MICHEAL PACKER

AFFIDAVIT OF MICHEAL PACKER
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SUBSCRIBED AND SWORN TO before me this E/_ day of April, 2008.

bR B R 0 R e B R B

N

NOTARY PUBLIC FOR IDAHO
Residing at:
My Commission Expires:

BRENT L. WHITING

(SNATARY PUBLIC
STATE OF IDAHO

e

CERTIFICATE OF SERVICE

tt
I HEREBY CERTIFY that on the 6?_ day of April, 2008, I served a true and correct copy
of the above and foregoing document to the following person(s) as follows:

Gary L. Cooper ] U.S.Mail
COOPER & [LARSEN, CHARTERED Postage Prepaid
151 N. 3" Ave,, Ste. 210 [ ] Hand Delivery
P. O. Box 4229 [ ] Overnight Mail
Pocatello, ID 83205-4229 [ ] Facsimile

Fax: 235-1182

Bl S

AFFIDAVIT OF MICHEAL PACKER
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John R. Goodell (ISB#: 2872)

Brent L. Whiting (ISB#: 6601)
RACINE, OLSON, NYE,

BUDGE & BAILEY, CHARTERED
P.O. Box 1391

Pocatello, Idaho 83204-1391
Telephone: (208)232-6101

Fax: (208)232-6109

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO IN AND FOR THE COUNTY OF MADISON

BRIAN AND CHRISTIE, INC., an Idaho )
corporation, and d/b/a TACO TIME, as ) Case No. CV-06-826
assumed business name, )
) AFFIDAVIT OF JOHN R. GOODELL
Plaintiff, )
) (Supplying deposition excerpts and Amended
Vs, ) Complaint in support of Plaintiff’s Motion for
) Summary Judgment)
LEISHMAN ELECTRIC, INC., an )

Idaho corporation; and “JOHN DOES 1-10,

Defendants.

)
)
)
)

STATE OF IDAHO )
: $S.
County of Bannock )
John R. Goodell, being first duly sworn, deposes and states as follows:
1. I am counsel of record for Plaintiff Brian and Christie, Inc. d/b/a Taco Time in the
above action and have personal knowledge of the facts and matters stated herein.
2. Attached hereto as Exhibit A are true and correct copies of excerpts of the

transcripts of the Depositions of Scott Stephen Kimbrough, Ph.D., P.E. taken May 15, 2008, and

Al Caine, taken on January 17, 2008.

7§ e

AFFIDAVIT OF JOHN R. GOODELL
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3. Plaintiff Brian and Christie, Inc. relies on the deposition testimony of Scott
Stephen Kimbrough and Al Caine in support of its Brief in Support of Motion for Summary
Judgment,

3
filed by Brian and Christie, Inc. d/b/a Taco Time against SignPro of Southeast Idaho, Inc. in
Madison County Case No. CV05-884.

-~

SignPro of Southeast Idaho, Inc. in support of its Brief in Support of Motion for Summary

Judgment,
DATED this M\{Agf June, 2008.

RACINE, OLSON, NYE, BUDGE &
BAILEY, CHARTERED

JOHN R. GOODELL \

SUBSCRIBED AND SWORN TO before ;e thls \(j:' of June, 2008.

G %um

2. Attached hereto as Exhibit B is a true and correct copy of the Amended Complaint

3. Plaintiff Brian and Christie, Inc. relies on the Amended Complaint filed against

NOTARY P IC FOR IDAHO
(SEAL) Residing at? Q&,.
My Commission Expires: |o-01- ( d

AFFIDAVIT OF JOHN R. GOODELL
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the _Zé_ gay of June, 2008, I served a true and correct copy
of the above and foregoing document to the following person(s) as follows:

(rary L. Cooper [/ ] U.S. Malil
COOPER & LARSEN, CHARTERED Postage Prepaid
151 N. 3 Ave,, Ste. 210 [ ] Hand Delivery
P. O. Box 4229 [ ] Overnight Mail
Pocatello, ID 83205-4229 [v/] Facsimile

Fax: 235-1182

AFFIDAVIT OF JOHN R. GOODELL
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CONDENSED TRANSCRIPT

IN THE SEVENTH JUDICIAL DISTRICT COURT
STATE OF IDAHO, IN AND FOR THE COUNTY OF MADISON

BRIAN AND CHRISTIE,
INC., an Idaho
corporation and dba
TACO TIME, an assumed
business name,

Deposition of:

SCOTT STEPHEN KIMBROUGH,
Ph.D., P.E.

Plaintiff,

VS, Case No. CV-06-826
LEISHMAN ELECTRIC,
INC., an Idaho
corporation; and JOHN
DOES 1-10,

N e e e e e N S e N N N e S N e

Defendants.

May 15, 2008 ~ 1:01 p.m.

Location: Burn Pattern Analysis, Inc.
142 West Burton Avenue
Salt Lake City, Utah

Reporter: Susette M. Snider, CSR, RPR, CRR
Notary Public in and for the State of Utah

69C 4DVd
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CiTiCOURT 170 South Main street, uite 300

Y THE REPORTING GROUP PH: 801.532.3441 Fax: 801.532.3414 TOLLFReE: 877.532.3441




Scott Stephen Kimbrough, Ph.D., P.E. * May 15, 2008
53 ' 55
1 don't really consider that notable, that it takes 1 secondary ground-fault protection lack as a defect,
2 time, because time is -- you know, things are 2 and -- and my question is what -- i there had been a
3 deteriorating over time. The insulation is 3 transformer and secondary ground-fault protection and
f 4 deteriorating. It's being exposed to the weather, 4 the sign was not wired correctly and shorted, what
; 5 Soit's not surprising it would take five or however 5 would be the effect?
| 6 many years that was. 6 A, Well, one -- as the current starts to go
’ 7 MR. COOPER: Okay. Thank you. That's all 7 to ground, it's going to leak out. I mean, that's
8 the questions I have. We'll take a look at your 8 what happens with neon signs, is they're at very,
9 evidence here and go from there. 9 very high voltages. So if some insulation breaks
10 THE WITNESS: All right. 10 down, something like that, you've got this high, high
11 EXAMINATION 11 voltage, and it's going to try to drive current
12 BY MR. GOODELL: 12 somewhere. It's going to try to find something that
13 Q. [Tjusthave a couple of questions I'd like 13 looks like a ground. And it's got the voltage to
14 to clarify. 14 send it through wood, through all kinds of things you
15 Counsel's explored with you and your 15 wouldn't normally think about, especially over the
16 report reflects the two defects in the sign that 16 surface of things.
17 you've explained in detail. And my question is Sign 17 So what you can do, then, is you can have
18  Pro's installer who rebuilt what we understood was a 18 that high voltage driving current through wood over
19 broken sign, broken lettering, being the one that 19 tosomething that looks like a fairly decent ground
20 ultimately was identified as a cause of the fire 20 like a window frame, or who knows, you know, what's
21 without properly wiring it because the grounding was 21 in the proximity, And as it's going across that
22 lacking -- is that a fair description of that defect? 22 trail, it's going across that wood. And if that wood
23 MR. COOPER: Objection to form. 23 ever gets wet, or whatever, or just over time it
24 THE WITNESS: Well, the defect having to 24 starts to turn to carbon and it starts to conduct
25 do with grounding was, again, he was depending upon |25 more completely, then you can start to have current
54 56
1 the letters to communicate the ground, and they 1 traveling across wood, and that can start a fire.
2 actually couldn't do that. They weren't conductive. 2 That's a typical way that neon signs will start
3 So he needed to have many more jumpers. Wherever his | 3  fires. They call it arc tracking.
4 so-called ground circuit was going through a letter, 4 What the concept is with these grounds is
5 he actually needed a jumper across that letter from 5 to have areally close-by ground, so that if you do
6 itsinputs to its output. He needed another jumper 6 start to have a failure somewhere, then the current
7 to continue the ground across, 7 that's looking for a ground will find it real close.
8 Q. (By Mr. Goodell) And so recognizing that 8 And then it's typically close enough that it's
9 that fact existed as to the defective ground wiring 9 harmless. Then you don't have the current traveling
10  of the letters of the sign itself, what would be the 10 across the wood or something. You have it failing
11 circumstances if there had been in the transformer 11 and then going right to a nearby ground, so you
12 secondary ground-fault protection? 12 prevent the arc tracking, That's the concept of
13 A, Repeat that question. 13 trying to have a lot of ground around a neon sign.
14 Q. Inother words, what I'm trying to get at 14 Q. What's the purpose of secondary
15 s the sign is wired incorrectly, it's not properly 15 ground-fault protection, what is the protection it
16 grounded, right? 16 provides?
17 A, Yes. 17 A. Okay. What it's doing is it's sending out
18 Q. And then the other defect has to do with 18 current to the sign. And if -- and then it's looking
19 the secondary ground-fault protection in the 19 to see how much it gets back. And it should get back
20 transformer as not the prescribed type of equipment. 20 what it sends, If it doesn't get back what it sends,
21 A, Okay. Yes. 21 it says, Uh-oh, current's taking off somewhere.
22 Q. Those are two separate defects, 22 Current is taking off maybe through the wood or
23 A, Yes, um-hum (affirmative). 23 whatever else, and I'm going to shut the sign down.
24 Q. SoI'mtrying to get at the relationship 24 Soit's looking for an imbalance between what I sent
25 between the two of them, Let's eliminate the 25 back and what I -- what I sent and what I get back,

AFFIDAVIT OF JOHN R. GOODELL
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Scott Stephéh Kimbrough, Ph.D., P.E. * M&y 15, 2008

73

75

1 even a greater responsibility about what happens. So 1 MR. COOPER: Object to the --
2 1don't know what that relationship was between these 2 Q. (By Mr. Goodell) -- by hocking or not
3 partles. That's why I can't get involved in 3 hooking up?
4 determining percentage of liabilities, stuff like 4 MR. COOPER: Object to the form.
5 that. 5 THE WITNESS: Leishman would have been the
6 Q. (By Mr. Goodell) And I'm not asking you 6 last party.
7 to determine percentages. I'm just asking you in 7 Q. (By Mr. Goodell) And it would have been
8 general terms do you think it's fair that there were 8 justa matter of a few minutes and minimal effort for
9 two actors, Sign Pro, who created the bad ground 9 Leishman to take the couple of screws and cover off
10 wiring on the sign letters and which supplied the 10 of the weather box to look at the -- see what kind of
11 transformer for the neon sign without having 11 transformer was there?
12 secondary ground protection as one party partially 12 MR. COOPER: Object to the form.
13 responsible, and then Leishman Electric as a licensed 13 THE WITNESS: That's true. It would be a
14 electrician whao came along and energized it by 14 matter of minutes. Probably two or three minutes he
15 hooking the building power to this defective 15 could have lifted the transformer plus the sign.
16  transformer and sign, that Leishman aiso has some 16 Q. (By Mr. Goodell) And just a few minutes
17 partial responsibility? 17 and minimal effort to check the wiring to see if it
18 MR. COOPER: Object to the form. 18 was properly grounded on the sign lettering?
19 THE WITNESS: Well, if Leishman was paid 19 MR. COOPER: Object to the form.
20 togo in there and hook it up -- 20 THE WITNESS: That's true.
21 MR. COOPER: To hook what up? 21 MR. GOODELL: Okay. Thank you,
22 THE WITNESS: The neon sign up. 22 Mr. Kimbrough. Ihave no further questions,
23 -~ then they are acting in a professional 23 FURTHER EXAMINATION
24 function, In my mind, and they have a responsibility 24 BY MR. COOPER:
25 to meke sure it's done right and that the whole 25 Q. Have you viewed the Idaho Administrative
74 76
1 process is right. 1 Rules on electrical contractors?
2 Q. (By Mr, Goodell) And by "the whole 2 A. The parts that are in Higgins's exhibits
3 process," you mean what? 3 to his deposition.
4 A.  Well, to look at the sign they're hooking 4 Q. Have you reviewed the Idaho Administrative
5 up to, to at least ask questions about it, to have 5 Rules on specialty contractors such as neon sign
6 asked someone is -- you know, is this a listed sign? 6 installers?
7 And if the answer's no, Well, what have you got here? | 7 A, No.
8 Let's look at just the fundamental things that we 8 MR, COOPER: No further questions,
9 should look at here, you know, things that are on the 9 MR. GOODELL; No questions.
10 short list of things to look at when you're assessing 10 MR. COOPER: Now, before we leave, let's
11 aneon sign. 11 just identify which original exhibits have been
12 Q. And whether they've been paid to do it or 12 substituted with copies,
13 not, what about the fact that they undertook and did 13 You will have Exhibits 1 through 5, which
14 doit, that is, hooked the building power to the 14 are original exhibits, and Exhibits 6 through --
15 transformer and sign? 15 THE WITNESS: That's definitely copied
16 MR, COOPER; Object to the form, 16 because that doesn't have any color to it, These are
17 THE WITNESS: Well, T think they pick up 17 originals -- oh, Hum,
18  some responsibility. 18 MR, COOPER; No, She must have made color
19 Q. (By Mr, Goodell) And assuming Sign Pro 19 photocopies.
20 installed the wrongly wired sign with the wrong 20 THE WITNESS; No, We don't have a color
21 transformer and then left the job and Leishman came 21 copy machine,
22 along after that and hooked it up to the building 22 MR, COOPER; That's an original,
23 power, who, in your opinion, was in the last position 23 THE WITNESS: Yeah,
24 to determine if there was a fire hazard and to create 24 MR, GOODELL: Did she make a copy of that?
25 itorto avoid creating it -- 25 THE WITNESS: Yeah. Maybe something
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you've got in your hands already. )
MR. COOPER: Oh, [ do. Sarry. Okay. \ .
THE WITNESS: Now, what is the court ;
reporter honing to have copies of the -- WITNESS CERTIFICATE
MR. GOODELL: 6, 7, 8, 9, 10-- : HEREEY DECL AéE SCOTT STEPHEN KIMBROUGH, FH.D.., P.E..,
THE WITNESS: 1 guess my question isdoes | or: 2% T PREMEMITEIE IO, the forsesies
she want coples of the exhibits or -- E tnaT Wit '
MR. COOPER: Just a second. Let medoit.

e, v Leishman Eleciria

transer’
the cen
have o

s thereof: that witn these corrections I
this transcript truly and accurately
reflects my testimony.

(Ve NeooB N iNa WS 8=y FE I NS I S

THE WITNESS: All r[ght‘ f PAGE-LINE CHANGE/CORRECTTON REASON
10 MR. COOPER: -- 10, 11, 12 and 13. You
11 will have copies of those, and we've returned the " —
12 originals of Exhibits 6 through 13 to the witness. no B —
13 (A discussion was held off the record.) N -

14 MR. GOODELL: He'd like to read and sign. L4
15 (EXHIBIT-3A was marked.) N . —

s o
16 (The deposition concluded at 3:03 p.m.) ” No corrections were mage.
17 17 I, SCOTT STEPHEN KIMBRO“CH PH.D., P. E8Y
18 DECLARE UNDER TRE PENALTIES OF PERJURY OF TFE LAWS QF
18 THE UNITED STATES CF AMERIC’\ AND THE LAWS QF THE
lg STATE OF UTAH THAT THE FOREGOINC IS TRYE AND CORRECT.
19
20 20
21 Scott Stephen Kimbrough, Ph.D.. P.E.
21
22 - SUBSCRIBED and SWORN to at
4
23 . this day of
23
24 2008,
4
25 25 Notary Pupiic
78
1 REPORTER'S CERTIFICATE
2 STATE OF UTAH )]
) 55,
3 COLUNTY OF SALT LAKE )
4 f
I. Susette M. Snider, Registered :
s Professional Reporter, Certified Realtime Reporter i
and Notary Public in and for the State of Utah, dc |
6 hereby certify:
7 That prior te being examired, the witness,
Scott Stephen K1mbrough Fr.D., P.E.. was hy me duly :
8 sworn to tell the truth, the whole truth, and nothing j
but the truth; 1
2 i
That said deposition was taken down by me
10 in stenotype on May 15, 2008, at the plsce therein
named, and was thereafter transcribed and that a true
il and correct transcription of said testimony {s set H
12 forth in the preceding pages: |
I further certify that. in accordance with
13 Rule 30(e}, 2 request having been made to review the
transcript. a readmg copy Was sent to Scott Stephen
14 Kimbreugh, Ph.D. P.E.. to read and sign before a ;
notary pub11c and ther return to me for filing with i
15 Gary L. Cooper. Attorney at Law. ﬁ
16 1 further certify that I am not kin or )
otherwise asscciated with any of the parties to said
17 cause of action and that I am not interested in the
s outcome thereof. {
1 i
\NITNESS MY HAND AND OFFICTIAL SEAL this i
19 26th day of May. 08 . c
20
21
22
23 Susette M. Snider., RFR, CRR
Netary Public
24 Residing 1n Salt Lake County.
25

~ Citicourt, LLC
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1 IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL
2 DISTRICT OF THE STATE OF IDAHO, IN AND FOR THE
3 | COUNTY OF MADISON

4

5 BRIAN AND CHRISTIE, INC., an Idaho )

& corporation and dba TACO TIME, an )

7 assumed business name, )

8 Plaintiff, )

9 VS, ) Case No.
10 LETISHMAN ELECTRIC, INC., an y Cv-06-826
11 Idaho corporaticn; and JOEN DOES )

12 1-10, )
13 = Defendan£s. )
14 ‘ )
15

16

17 . DEPOSITION OF- AL CAINE
18 January 17, 2008
19

20 REPORTED BY:

21

22 DIANA L. DURLAND, CSR No. 637

23 Notary Public

24

25
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Page 105
product would be in compliance with the NEC,
electrical safety installation laws and rules of the
state and proper electrical procedures. It shouldn't
have been connected; should it?

MR. COOPER: Object to the form.
WITNESS: | can't determine that.
Q. (BY MR. GOODELL) Why not?
A. Because of what we discussed here. Several
different ways and different angles is that if there
was an obvious safety violation or whatever,

@~ ;bW =

—_
o W

right?

A. Correct.

Q. Or by talking to the sign installer and
getting information about what is done; right?

A. Correct.

Q. And we don't have any information. In fact,
I think it's admitted by Lieshman that they made no
further investigation at all of any of those things,
didn't talk to the inspector, didn’t talk to the sign
installer, didn't look at the sign to see if it had

AFFIDAVIT OF JOHN R. GOODELL
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11 absolutely not. You wouldn't hook it up. 11 this UL certification and didn't make any further
12 If it could be reasonably presumed that you 12 examination or inspection of the sign. Did none of
13 had a safe device to hook up, then it's very 13 those things.
14 commonplace for an electrical contractor to 14 MR. COOPER: Object to the form.
15 proceed. 15 Q. (BY MR. GOODELL) Under those circumstances,
16 Q. The only way you could determine it would be | 16 if that's what the evidence establishes at trial, do
17 safe would be one, it had already been inspected and 17 you believe that under these circumstances Leishman
18 approved by the state? 18 Electric complied with its duty not to hook up a
19 A. That's correct. That's one way. 19 line, which was its work, to an appliance or device
20 Q. There's no evidence that that had been done 20 which it lacked knowledge or information about its
21 here; is there? 21 safety?
22 A. That's correct. 22 MR. COOPER: Object to the form.
23 Q. So Lieshman couldn't reasonably rely upon 23 WITNESS: Under all of those assumptions,
24 that possibility in proceeding, assuming it was safe; 24 which there are several, certainly Lieshman would
25 could it? . ’ 25 have a duty to question further before hooking it up.
Page 106 Page 108
1 A. Correct. 1 Q.(BY MR. GOODELL) And not to hook up the
2 Q. Another possible way would be to examine and | 2 sign. In other words, its duty -- let me start
3 see if there's this UL listing and the pigtails and 3 over. )
4 closed packaging and everything that indicates things | 4 Under those assumptions and circumstances,
5 had been certified and can be presumed safe. That 5 if shown by the evidence, Lieshman did not have a
6 would be another way; right? 6 basis to conclude the sign was safe and so should not
7 A. That's correct. . . 7 have hooked it up until such information was known;
8 Q. And we don't know if there's any information 8 right.
9 or facts that support that either? 9 MR. COOPER: Object to the form.
10 A. That's correct. 10 WITNESS: Again | would agree if all of
41 Q. And so you don’t know if Lieshman did that 11 those assumptions were taken.
12 or relied on that in proceeding, you're just 12 Q. (BY MR. GOODELL) With regard to those
13 speculating? 13 assumptions, you don't know one way or another that
14 A. That's correct. 14 subject is proof at trial as to what the evidence is
15 Q. And so if we assume that no inspection had 15 orisn't?
16 been done and no UL listing, close packaging, 16 A. That's correct.
17 certification, stamping, existed on the sign, then 17 Q. But then that is quite a different situation
18 you have agreed, as | understand your testimony, that | 18 than your earlier answers to Mr. Cooper's questions
19 the electrician here; Lieshman, should make further 19 which confine and limit Lieshman’s duty solely to the
20 investigation to determine whether it's safe to hook 20 work it did. That is, installing the line and having
21 up the power to this sign? 21 no responsibility to determine what is at the other
22 MR. COOPER: Object to the form. 22 end line before it hooked up and energized it.
23 WITNESS: | would agree with you: 23 Namely the sign and the condition of the sign
24 Q. (BY MR. GOODELL) By examining the 24 installed by somebody else. It's quite different;
1 25 condition of the sign is the only way to do it; 25 isn'tit?
CAINE, AL Pages 105 - 108
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John R. Goodell (ISB#: 2872)
Steven J. Muhonen (ISB#: 6659)
Brent L. Whiting (ISB#; 6601) AU COUNTY o
RACINE, OLSON, NYE, " S
BUDGE & BAILEY, CHARTERED

P.O. Box 1391

Pocatello, Idaho 83204-1391

Telephone: (208)232-6101

Fax: (208)232-6109

Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR THE COUNTY OF MADISON
BRJAN AND CHRISTIE, INC., an Idaho

corporation, and d/b/a TACO TIME, an
assumed business name,

Case No. CV 05-884

FIRST AMENDED COMPLAINT AND
DEMAND FOR JURY TRIAL

Plaintiff,

VS,

INC., an Idaho corporation, and d/b/a/
and/or as successor-in-interest to SIGN
PRO, INC., an Idaho corporation, and/or
SIGN PRO, an unknown entity; and
JOHN DOES 1-5,

)

)

)

)

)

)

;

SIGN PRO OF SOUTHEAST IDAHO, )
)

)

)

)

)

)

Defendants. )
3

COMES NOW Plaintiff, by and through its counsel of record, and for its First Amended
Complaint against the above-named Defendant, states and alleges as follows:

JURISDICTION AND PARTIES

1. At all times material herein, Plaintiff, Brian and Christie, Inc., was an Idaho

corporation, and doing business as Taco Time, an assumed business name, in Rexburg, Madison

FIRST AMENDED COMPLAINT AND DEMAND FOR JURY TRIAL - Page 1
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County, Idaho (*“Taco Time” or “Plaintiff”).

2. At all times material herein, Defendant, Sign Pro of Southeast Idaho, Inc., was an
Idaho corporation, and doing business as, and/or as successor-in interest to, Sign Pro, Inc., and Idaho
corporation, and/or Sign Pro, an unknown entity, collectively hereinafter “Sign Pro.” Sign Pro has
its principal place of business in Idaho Falls, Bonneville County, Idaho.

Sign Pro transacted business and/or committed tortious acts in Rexburg, Madison County,
Idaho, as more fully set forth below.

3. Defendants, John Does 1-5, are other fictitious individuals, corporations, or entities
which are liable for Plaintiff’s claims herein, whose true names or identities are currently unknown,
and shall be determined in discovery herein. Plaintiff reserves the right to name any such individuals
and/or entities properly named as Defendants hereinafter when such information becomes known.

4. The amount in controversy exceeds $10,000.00

5. Jurisdiction and venue are proper in this Court.

FACTUAL ALLEGATIONS AND CLAIMS

(Negligence; Negligence Per Se; and Breach of Contract)
6. Sometime in late 1998 and early 1999 the Plaintiff remodeled its Taco Time
restaurant building located in Rexburg, Idaho (“remodel project™).
7. Plaintiff hired and contracted with a general contractor not named in this action to
perform the remodel project, and which work was done.
8. As part of the remodel project, the general contractor hired Leishman Electric as the
electrical subcontractor to perform the electrical work of the remodel project, and which work was

done.

FIRST AMENDED COMPLAINT AND DEMAND FOR JURY TRIAL - Page 2
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9. Asgpart of the remodel project, Plaintiff purchased two used exterior neon signs from
another Taco Time restaurant.

10, As part of the remodel project, Plaintiff hired and contracted directly with Sign Pro
to inspect, repair, and install the two neon signs and related electrical components, which work was
done.

11. Sign Pro repaired and re-wired one neon sign prior to installation, but failed to
properly ground it.

12 Sign Pro installed both neon signs on the exterior of the Taco Time building.

13. Sign Pro wired the both neon signs, including the repaired and re-wired neon sign,
and related components, including transformers, to the building electrical system.

14, The repaired and re-wired neon sign, all wiring between the neon sign and the
transformer, and all wiring between the transformer and the building electrical system, were intact,
undisturbed, and remained in the same condition following the installation work by Sign Pro, until
the fire loss which occurred on or about June 9, 2005.

15.  On or about June 9, 2004 a fire loss occurred at the Taco Time restaurant building
causing substantial physical damages and business losses.

16. The cause and origin investigation has determined that fire loss was the repaired and
re-wired neon sign, and related electrical components, including the transformer.

17. Other potential cause(s) and origins(s) of the fire loss have been reasonably and
conclusively eliminated based on the site and physical evidence investigation.

18.  The National Electrical Code (“NEC”) has been adopted as the law of the State of

ldaho, pursuant to Idaho Code § 54-1001.

FIRST AMENDED COMPLAINT AND DEMAND FQR JURY TRIAL - Page 3
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19. The subject neon sign and related electrical components, including the transformer,
as repaired, installed, and wired to the building electrical system, by Sign Pro, violated two
important requirements of the NEC, and Idaho law, namely:

A. Therepaired and re-wired neon sign was wired with a transformer that did pot
have secondary ground fault protection; and
B. The repaired and re-wired neon sign was not properly grounded.

20.  The failure of Sign Pro to repair, install, and/or wire the neon sign and related
components, including a transformer, to the building electrical system in a safe and workmanlike
manter, and in accordance with the NEC, constitute negligence, and/or negligence per se, rendering
one or both of them fully liable for all Plaintiff’s damages resulting from the fire loss.

21.  In addition, or alternatively, Sign Pro only breached its promise, agreement, and
contract to repair, install, and re-wire the subject neon sign to the building electrical system in a safe
and workmanlike manner, and is liable for damages for breach thereof resulting from the fire loss.

22.  As a direct and proximate cause of the negligence, negligence per se, breach of

confﬁr%gt, and/or other wrongful conduct by Sign Pro described above, Sign Pro is liable to Plaintiff

4
or_all damages for physical losses, costs of repair, and business income losses sustained, which

i:’]uéil the total the sum of $295,159.94 principal, or such other amount as shall be proved at the time

4

of trial.

23, Plaintiff has made timely demands for payment of the above principal amount on
Sign Pro, which has been denied.

24, Plaintiff is entitled to recover prejudgment interest on all liquidated damages in the

total principal amount stated above until paid or entry of judgment at the statutory rate @ 12% per

FIRST AMENDED COMPLAINT AND DEMAND FOR JURY TRIAL - Page 4
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annum.

25, Plaintiff is entitled to recover costs of suit and reasonable attorney fees pursuant to
1.C. §§ 12-120(3) and/or 12-121, or as otherwise allowed by law. If judgment is taken by default
Plaintiff alleges that a reasonable attorney fee is $25,000.00, or such other amount as the Court
deems just and reasonable in the premises.

WHEREFORE, Plaintiffs pray for judgment against the Defendant Sign Pro as follows:

A. For amoney judgment in the amount of $295,159.94 for the fire loss, related damages
and losses to the building, personal property, and business income losses, or such other amount as
may be proved at the time of trial;

B. For an award of prejudgment interest at the statutory rate @ 12% from the date of loss
until paid or entry of judgment;

C. For an award of costs incurred;

D. For an award of reasonable attorney fees, which shall be no less than $25,000.00 if
judgment is entered by default, or such other amount as the Court deems just and reasonable in the
premises;

E. For such other relief as the Court deems just in the premises.

DEMAND FOR JURY TRIAL

Plaintiff hereby demands a trial by jury on all issues so triable.
AT M
DATED this_Ql\ day of March, 2005.

RACINE, OLSON, NYE, BUDGE
& BAILEY, CHARTERED

%’M
By: L, —
for JOHN R. GOODELL
Attorneys for Plaintiff

FIRST AMENDED COMPLAINT AND DEMAND FOR JURY TRIAL - Page 5
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CERTIFICATE OF SERVICE

5—&
IHEREBY CERTIFY that on theg_‘_ day of March, 2000, I served a true and correct copy
of the above and foregoing document to the following person(s) as follows:

Gary L. Cooper, Esq. [ X1 U.S.Mail
COOPER & LLARSEN Postage Prepaid
151 N. 3" Avenue - 2d Floor [ ] Hand Delivery
P. O. Box 4229 [ ] Ovemight Mail
Pocatello, ID 83205-4229 [ ] Facsimile
Attorneys for Leishman Electric, Inc.

G. Lance Nalder, Esq. [ ) U.S.Mail
NALDER LAW OFFICE Postage Prepaid
591 Park Avenue, Suite 201 [ ] Hand Delivery
Idaho Falls, 1D 83402 [ ] Overnight Mail
Attorney for Tallman [ ] Facsimile

BRENT L. WHITING —

FIRST AMENDED COMPLAINT AND DEMAND FOR JURY TRIAL - Page 6
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Date: 12/2/2008 Seventh Judicial District Court - Madison County User: GWEN
Time: 02:36 PM Minutes Report
Page 1 of 2 Case: CV-2006-0000826
Brian and Christie, Inc., an Idaho Corp vs. Leishman Electric, Inc, etal.
Selected Items

Hearing type: Summary Judgment Minutes date: 06/23/2008
Assigned judge: Brent J. Moss Start time: 11.29 AM
Court reporter:  David Marlow End time: 11:29 AM
Minutes clerk: Angie Wood Audio tape number:
Parties: Brian and Christie, Inc., an Idaho Corp; Goodell, John

Leishman Electric, Inc; Cooper, Gary
Tape Counter: 1129 J INTRO

MR. GOODELL ARGUES MOTION FOR SUMMARY JUDGMENT
MR. COOPER ARGUES AGAINIST SUMMARY JUDGMENT MOTION
MR. GOODELL RESPONDS

MINUTE ENTRY (SUMMARY JUDGMENT)
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL Di,STI?.I(,ITZ;OF THE
STATE OF IDAHO, IN AND FOR MADISON COUNTY

BRIAN AND CHRISTIE, INC., an Idaho )
Corporation, and dba TACO TIME, an )
Assumed business name, ) Case No. CV-06-826
)
Plaintiffs, )
) ORDER DENYING PLAINTIFFS®
v, ) SUMMARY JUDGMENT
) MOTION
LEISHMAN ELECTRIC, INC., an Idaho )
Corporation; and JOHN DOES 1-10, )
)
)
)

Defendants.

Plaintiffs move the Court to grant summary judgment on their negligence action
against Leishman Electric. Their motion is premature. Two elements of their case,
causation and damages, have issues of material fact fit for jury determination. As to
causation, several individuals worked on the sign and there is an issue of fact as to the
extent each individual’s actions had in the fire’s causation. As to damages, the Court has
ruled that the Plaintiffs are limited to non-economic damages; there is an issue of fact as

to the amount of those damages. Plaintifts’ summary judgment motion is denied.

So Ordered.

iy

DATED this 29 day of July, 2008. L o,

o
Y TRIGT ©

Y ICT DN
Uity

O

ORDER DENYING PLAINTIFFS’ SUMMARY
JUDGMENT MOTION
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing Order was this
022 day of July, 2008, served upon the following individuals via U.S. Mail, postage

prepaid:

John Goodell & Brent Whiting

RACINE, OLSON, NYE, BUDGE, & BAILEY, CHTD.
P.O. Box 1391

Pocatello, ID 83204-1391

Counsel for Plaintiffs

Gary L. Cooper

COOPER & LARSEN, CHTD.
151 North Third Ave., Suite 210
P.O. Box 4229

Pocatello, ID 83205-4229
Counsel for Defendant

By: %/ W

Deputy Clerk

ORDER DENYING PLAINTIFFS® SUMMARY
JUDGMENT MOTION
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ORIGINAL

John R. Goodell (ISB#: 2872)
Brent L. Whiting (ISB#: 6601)
RACINE, OLSON, NYL,
BUDGE & BAILEY, CHARTERED

P.O. Box 1391 | MADISON COUNTY o)
Pocatello, Idaho 83204-1391 -

Telephone: (208)232-6101

Fax: (208)232-6109

Email: jrg(@racinelaw.net

AUG | 2 2008

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO IN AND FOR THE COUNTY OF MADISON

BRIAN AND CHRISTIE, INC., an Idaho )
corporation, and d/b/a TACO TIME, as ) Case No. CV-06-826
assumed business name, )
) MOTION FOR RECONSIDERATION
Plaintift, )
)
Vs. )
)
LEISHMAN ELECTRIC, INC., an )
[daho corporation; and “JOHN DOES 1-10,™)
)
Defendants. )
3

COMES NOW Plaintiff, by and through counsel of record, and hereby moves the Court
pursuant to [RCP 11(a}2)B), and 56, for reconsideration of its Memorandum Decision filed

10/15/08, relating to the “economic loss” ruling only, partially granting Defendant’s Motion for

Summary Judgment herein.

This motion is made on the grounds and for the reason that Plaintiffs respectfully submit that
the Court’s “economic loss” ruling and application is erroneous as a matter of law given the

undisputed facts established by the record in this case.

MOTION FOR RECONSIDERATION
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First: The “economic loss” rule simply does not apply. The fire damages to the building and
equipment clearly establishes “other property damage.” The Court’s prior Memorandum Decision
acknowledges “other property damage.” By definition, where there is “other property damage,” the
“economic loss rule does not apply under the governing Idaho case law.

Second: There is an gxception or limitation to applicability of the “economic loss” rule

recognized by Idaho case law, which holds that where there is “other property damage,” then all
damages are recoverable, regardless of whether they are characterized as “economic” or “non-
economic” damages. The exception clearly applies here. Given damage to the building and
equipment, all dafnages for costs of repair and replacement of all property are recoverable, as well
as lost profits.

Third: The “economic loss™ rule applies to prevent recovery in a negligence action of “costs

27

of repair and replacement of defective property which is the subject of the transaction. . . .

(emphasis supplied). Here, the “defective property” here is the neon sign (which was improperly
wired so as not to be properly grounded), and the obsolete neon sign transformer (which lacked
secondary ground fault protection) contrary to the NEC’s requirements. Such “defects” were the
origin an cause of the electrical fire which damaged the Taco Time Restaurant building and
equipment. There is no other “defective property” within the meaning of the “economic loss” rule
definition. Clearly, the entire Taco Time building itself, and equipment and inventory itself, were
not “defective” in any sense.

Fourth: The “economic loss” rule applies to prevent recovery in a negligence action fo “costs

2

of repair and replacement of defective property which is the subject of the transaction . . . .

(emphasis supplied). The “transaction” involving the neon sign/transformer as the “defective

MOTION FOR RECONSIDERATION
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property” is Taco Time’s contract with Sign Pro to repair and install the same. It is undisputed that
such “transaction” was separate and distinct from the building remodel contract Taco Time had with
a general contractor, who hired Leishman for the electrical subcontract portion of the building
remodel to re-wire the building. The fact that the two separate transactions — one for building
remodel, and one for neon sign/transformer repair and installation — were coincidentally being done
at the same time, does not render them one and the same “transaction” for purposes of the “economic
loss” rule. It appears that the mere coincidence of timing that both transactions were being done at
the same time has caused the Court to somehow lump them together and fail to distinguish them as
separate transactions which 1s what they were.

However, as discussed above, where “other property damage” clearly exists, as discussed
above, the nature of the “transactions” are immaterial and irrelevant because the “cconomic loss”

rule does not even apply as a matter of law.

RECORD RELIED ON

Plaintiff rely on the entire record herein and Plaintiff’s Memorandum in Support Of Motion
For Reconsideration filed herewith.

DATED this _%ﬁy of August, 2008.

RACINE, OLSON, NYE, BUDGE
& BAILEY, CHARTERED

" JOHN R. GOODELL
Attorneys for Plaintiff
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CERTIFICATE OF SERVICE

[HEREBY CERTIFY that on the % of August, 2008, 1 served a true and correct copy
of the above and foregoing document to the following person(s) as follows:

Gary L. Cooper [ V] U.S. Mail
COOPER & LARSEN, CHARTERED Postage Prepaid
151 N. 3 Ave,, Ste. 210 [ ] Hand Delivery
P.O. Box 4229 [ ] Overnight Mail
Pocatello, 1D 83205-4229 [ ] Facsimile

Fax: 235-1182

ot

JOHN/R. GOODELL !

MOTION FOR RECONSIDERATION
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John R. Goodell (ISB#: 2872)
Brent L. Whiting (ISB#: 6601)
RACINE, OLSON, NYE, v &

BUDGE & BAILEY, CHARTERED MADISOR COUNTY
P.O. Box 1391

Pocatello, Idaho 83204-1391

Telephone: (208)232-6101

Fax: (208)232-6109

Email: jug@racinelaw.net

Attorneys for Plainniff’
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR THE COUNTY OF MADISON
BRIAN AND CHRISTIE, INC.,, an Idaho

corporation, and d/b/a TACQ TIME, as
assumed business name,

Case No. CV-06-826

MOTION TO AMEND COMPLAINT
Plaintiff,

LEISHMAN ELECTRIC, INC,, an
Ideho corporation; and “JOHN DOES 1-10,

)

)

)

)

)

)

Vs. )
)

)

)

)

Defendants. )
3

COMES NOW Plamtiff, by and through counsel of record, and hereby moves the Court
pursuant to JRCP 15(a} to allow Plaintiff to file its First Amended Complaint and Demand for Jury
Trial in the interests of justice. This motion is supported by the memorandum filed herewith, the
First Amended Complaint with Exhibit filed herewith, and the record already on file with the Court

in this matter.

MOTION TO AMEND COMPLAINT
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/’,6\(%
DATED this day of August, 2008,

RACINE, OLSON, NYE, BUDGE
& BAILEY, CHARTERED

&“‘L ,u ]
“oe. JOHN R/ GOODELL
Attorneys for Plaintiff

CERTIFICATE OF SERVICE

IHEREBY CERTIFY that on thee* 7 day of August, 2008, I served & true and correct copy
of the above and foregoing document to the following person(s) as follows:

Gary L. Cooper [ 1 U.S. Mail
COOPER & LARSEN, CHARTERED Postage Prepaid
151 N. 3% Ave,, Ste. 210 [ Hand Delivery

P. O. Box 4229
Pocatello, ID 83205-4229
Fax: 235-1182

Qvernight Mail
Facsimile

@u/L:

¥o5X JOHN R. GOODELL
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Jotm R. Goodell (ISB#: 2872) i
Brent L. Whiting (ISB#: 6601) MADISONCOUNTY |
RACINE, OLSON, NYE.

BUDGE & BAILEY, CHARTERED

P.0O. Box 1391

Pocatello, Idaho §3204-1391

Telephone: (208)232-6101

Fax: (208)232-6109

Attorneys for Plaintiff’
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR THE COUNTY OF MADISON
BRIAN AND CHRISTIE, INC., an Idaho

corporation, and d/b/a TACO TIME, an
agsumed business name,

Case No. CV-06-826

Plaintiff, FIRST AMENDED COMPLAINT AND

DEMAND FOR JURY TRIAL

LEISHMAN ELECTRIC, INC., an
Idaho corporation; and JOHN DOES 1-10,

)

)

)

)

)

)

VS, )
)

)

)

)

Defendants. )
A

COMES NOW Plaintiff, by and through its counsel of record, and for its cause of action
against the above-named Defendants, states and alleges as follows:
JU ON AND PARTIES
1. At all times material herein, Plaintiff, Brian and Chvristie, Inc., was an Idaho
corporation, and doing business as Taco Time, an assumed business name, in Rexburg, Madison
County, Idaho (“Taco Time” or “Plaintiff™).

2. Atall times material herein, Defendant Leishman Electric, Inc. (“Leishman Electric™),

FIRST AMENDED COMPLAINT AND DEMAND
FOR JURY TRIAL URY TRIAL - Page ]
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was an Idaho corporation having its principal place of business in Rexburg, Madison County, Idaho,
which transacted business and/or committed tortious acts in Rexburg, Madison County, Idaho, as
more fully set forth below.

3. Defendants, John Does [-10, are othex fictitious individuals, corporations, or entities
which are liable for Plaintiff’s claims herein, whose true names or identities are currently unknown,
and shall be determined in discovery herein. Plaintiff veserves the right to name any such individuals
and/or entities properly named as Defendants hereinafter when such information becomes known.

4. The amount in controversy exceeds $10,000.00

5. Jurisdiction and venue ate proper in this Court.

FACTUAL ALLEGATIONS AND CLAIMS
(Negligence and Negligence Per Se)

6. Sometime in late 1998 and early 1999 the Plaintiff remodeled its Taco Time
restaurant building located in Rexburg, Idaho (“remodel project”™).

7. Plaintiff hired and contracted with a general contractor not named in this action to
perform the remodel project, which work was done.

8. As part of the remodel project, the general contractor hired Leishman Electric as the
electrical subcontractor to perform the electrical work of the remodel project, which work was done.

9. During the remodel project, Plaintiff purchased used exterior neon signs from another
Taco Time restaurant,

10.  Plamtiff contracted directly with SignPro to inspect, repair, and install two neon sign
systems and related electrical wiring, transformers, and related components onto the building, which
work was performed.

FIRST AMENDED COMPLAINT AND DEMAND
FOR JURY TRIAL URY TRIAL - Page 2
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11.  Sign Pro failed to properly ground the neon sign system which was installed on the
front and east side of the building.

12.  Sign Pro failed to use a transformer with secondary ground fault protection as part
of said neon sign system.

13 Sign Pro’s failure to properly ground said neon sign system, and/or failure to use a
transformer with secondary ground fault protection a part of the neon sign system, violated the
National Electrical Code (NEC), and the reasonable and ordinary standard of care, and constitutes
negligence and/or negligence per se. |

14. Sign Pro’snegligence and other wrongful conduct described above was one directand
proximate cause of an electrical five which occurred on or about June 9, 2004, and which resulted
in substantial damages to Plaintiff,

15, SignPro did not make the final connection of the neon sign system which caused the
fire to the building power supply because it was not a licensed electrical contractor.

16.  Although there was no contact or communication between Sign Pro and Leishman
Electric regarding the neon sign systems, Leishman Electric did make the final connection of the
neon sigﬁ gystem that was the cause of the fire to the building power supply.

17.  Before making the final power connection of the neon sign system to the building
power supply, Leishman Electric, as the professional and licensed electrician expert, had a duty of
reasonable care to do 50 in a safe and workmanlike manner.

18.  Inaddition, before making the final power connection of the neon sign system to the
building power supply, Leishman Electric had a special duty of care as the expert and licensed

electrician to inspect and verify that the neon sign system and all components and parts were

FIRST AMENDED COMPLAINT AND DEMAND
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properly grounded; that the transformer had secondary ground fault protection; that the neon sign

system and all components fully complied with the NEC; and do whatever else was reasonable and

necessary to ensure that the neon sign system, as connected to the building power supply, was safe

and presented no fire hazard.

19.  Leishman Electric breached its duty of care which constitutes negligence and/or

negligence per se by reason of the following acts and/or omissions:

g

Connecting the neon sign system in its ynsafe condition as installed by Sign
Pro to the building power supply;

Failing to connect the neon sign system to the building power supply in a
manner which ensured said system was properly grounded;

Failing to connect the neon sign system to the building power supply in a
manner which ensured said system had a proper transformer with secondary
ground fault protection;

Failing to adequately inspect the neon sign system before connecting it to the
building power supply to determine its conditions and enswre it could be
safely connecéed and not be in such condition as to create a fire or safety
hazard,;

Failing to verify that the neon sign system could be safely connected to the
building fire supply so as not to create any fire or safety hazard;

Failing to make the final conmection of the neon sign system to the building
power supply in a manner which complied with the NEC’s requirements;

Otherwise failing to do whatever was reasomably necessary to connect the

FIRST AMENDED COMPLAINT AND DEMAND
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neon sign systern to the building power supply in a manner which would not
create any fire or safety hazard.

20.  Leishman Electric’s negligence and other wrongful conduct described above was one
direct and proximate cause of the electrical fire which occurred on or about June 9, 2004, and which
resulted in substantial damages to Plaintiff.

21. Sign Pro’s negligence and Leishman’s negligence were concurring direct and
proximate causes of the electrical fire which occurred on or about June 9, 2004, and which resulted
in sﬁbstantial demages to Plaintiff.

22, Theneon sign system, and its final connection to the building power supply, remained
in the same condition following the installation and connection work by Sign Pro and Leishman
Electric until the fire which occurred on or about Inme 9, 2004,

23, The origin and cause investigation has determined that the fire on June 9, 2004 was
the result of the lack of proper grounding and/or lack of a transformer having secondary ground fault
protection, either one of which would have prevented the fire.

24, Other potential origins and causes of the fire were eliminated based on the fire
investigation.

25.  The National Electrical Code (“NEC”) has been adopted as the law of the State of
Idaho, pursuant to Idaho Code § 54-1001.

26.  As a direct and proximate result of the independent concurring negligence and
negligence per se and/or other wrongful conduct by Sign Pro and Leishiman Electric which cornbined
and contributed to the cause of the fire, Sign Pro and Leishman Electric are liable to Plaintiff for all

damages for physical losses, costs of repair, and business income losses sustained.
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27.  Plaintiff’s total damages from the fire loss equal $295,868.06 principal.

28. Plaintiff is entitled to recover prejudgment interest from the June 9, 2004 date of fire
loss at the statutory rate @ 12% on its principal damages stated in the prior paragraph.

29.  Pre-judgment interestaccrued from the June 9, 2004 date of fire loss through August
29,2008 is the amount of $149,895.67.

30.  Upon a prior misunderstanding that Leishman Electric had no connection with the
neon signs, Plaintiff pursued litigation only against Sign Pro. On or about August 9, 2006, Plaintiff
reached a settlement with Sign Pro wherein Sign Pro paid a certain sum to Plaintiff and Plaintiff
provided Sign Pro with a release and indemnity agreement. A true and correct copy of the release
and indemnity agreement is attached hereto as Exhibit A, and incorporated herein as if set forth
fully. Saidrelease does not provide for areduction in the amount recoverable from other tortfeasors,
and the full amount of Plaintiff’s damages is potential recoverable against Leishman Electric
pursuant to Idaho Code §§ 6-803 and 6-805.

31.  Leishman Electric is liable to Plaintiff for the full amount of Plaintiff’s damages
multiplied by the percentage of its fault, which percentage shall be determined at trial, plus interest
thereon from the date of the loss.

32, Plaintiff is entitled to recover costs of suit and reasonable attorney fees pursuant to
I.C. §§ 12-120(3) and/or 12-121, or as otherwise allowed by law. If judgment is taken by default
Plaintiff alleges that a reasonable attorney fee is $50,000.00, or such other amount as the Court
deems just and reasonable in the premises.

WHEREFORE, Plaintiff prays for entry of judgment against Defendant Leishinan Electric

as follows:
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Al For a money judgment in an amount to be determined at trial; and

B. For an award of prejudgiment interest at the statutory rate of 12% from the date of fire

loss through the date of judgment;

C. For an award of costs incurred;

D. For an award of reasonable attorney fees, which shall be no less than $50,000.00 if

judgment is entered by default, or such other amount ag the Court deems just and reasonable in the

premises; and

E. For such other relief as the Court deems Just in the premises.

DEMAND FOR JURY TRIAL

Plaintiff hereby demands a trial by jury on all issues so triable.

T

DATED this Qﬁ. day of August, 2008.

RACINE, OLSON, NYE, BUDGE
& BAILEY, CHARTERED

b Sl )G _——

Fo%. JOHNR. GOODELL
Attorneys for Plaintiff

CERTIFICATE

VICE

IHEREBY CERTIFY that on the Z day of August, 2008, I served a true and correct copy

of the above and foregoing document to the following person(s) as follows:

Gary L. Cooper

COOPER & LARSEN, CHARTERED
151 N. 3" Ave., Ste, 210

P. O, Box 4229

Pocatello, ID 83205-4229

Fax: 235-1182

[

1 U.S.Mail
Postage Prepaid
Hand Delivery

[ ]
[ Overnight Mail
¥

Facsimile

| QW—L ﬂ’»«"%
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RELEASE AND INDEMNITY AGREEMENT

KNOW ALL MEN BY THESE PRESENTS:

That the undersigned, Brian Larsen, as agent and officer of BRIAN AND CHRISTIE,
INC., an jdaho corporation, and d/b/a TACO TIME, an assumed business name, being of
lawful age, for the sole consideration of ONE HUNDRED EIGHTY SEVEN THOUSAND
FOUR HUNDRED FIVE and NO /100 DOLLARS ($187,405.00), to the undersigned,
receipt of which is hereby acknowledged, does hereby and for its executors,
administrators, agents, partners, shareholders, directors, officers, employees, successors
and asslgns, and insurers, including but rot imited to Allled Insurance Company, release,
acquit and forever discharge SIGN PRO OF SOUTHEAST IDARHO, INC., an ldalio
corporation, and d/b/a and/or as successor-in-interest to SIGN PRO, INC., an ldaho
corporation, and/or SIGN PRO, an unknown entity, its executors, administrators, agents,
partners, shareholders, directors, officers, employees, representatives, successors,
insurers and Indemnitors of and from any and all claims, causes of action, demands, rights,
damages, costs, loss of revenue, expenses and compensatian whatsoever, which the
undersigned now has or which may hereafter accrue on account of, or in any way grow out
of any and all known and unknown, foreseen and unforeseen damage and ths
consequences thereof resulting or to result from that certain incident, casualty or event
which forms the subject matter of undersigned's First Amended Complaint in the District

Court of the Seventh Judicial District of the State of Idaho, in and for the County of
Madison, Civil No. CV-05-884.

ftis understood and agrsed that this settlement is the compromise of a doubtful and
disputed claim, and that the payment made is not to be construed as an admlission of
llabllity on the part of the parties hersby released, and that sald releasees deny liability
thersfar and Intend merely to avoid litigatlon and buy thsir peace.

Although this releass discharges all iability between the undersigned and the parties
herein released, it is understood that the undersigned may have claims against other
parsons or entlties arising out of, or resulting as a consejuence of the above-recited event
which are not resolved by this instrument. It is acknowledged by undersigned that it is the
intent and agreement of undersigned to discharge releasees herein from all liabllity to

‘undersigned, and alsa all liabifity, if any, for contribution or indemnification to all other

persans or entities, If it is determined that releasees were acting in concert with, or as
agent of, any other person or entities against which the undersigned may purse claims.

To give effect to such intention, and in the event it is determined releasess were
joint tortfeasors with other persons or entitles as respects the damages sustained by
undersigned as a result of the aforementioned svent, undersigned hereby releasess that

portion or share of the cause of action which undersigned has against relsasees and
discharges all damages attributable to releasees.
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The undersigned further agrees to save harmless and indemnify said releasees,
their representatives, agents, employees, servants, Insurers and all persons, associations
and corporations acting for, by or through, or In any way on behalf of sald releasees from
any claims, demands or actions agalnst the parties released hereby arising, to arise or
which may arise out of or by reason of the incident recited herein.

In the event the undesigned initiates or further pursues a claim or complaint for the
damages sustained by undersigned as a result of the above-recited event, agalnst any
other person or entity and that parson ar entity institutes a claim, cornplaint or legal action
for contribution or indemnity against releasees herein, the undersigned will faithfully,
diligently and in a workman(ike manner assume and undertake the defense of releasess In
such action and undersigned further stipulates and agrees that it will, at its sole cost,
agsume and baar all legal expense, costs, attorney fees and all costs of litigation that said
releasees may Incur In the defense of any suit or clalm for contribution or indemnity,

THE UNDERSIGNED HAS READ THE FOREGOING RELEASE AND FULLY
UNDERSTANDS |T.

DATED this ()% day of September, 2006. %
V%ﬁf/ -

Brian Larsen
Agent and Officer for
BRIAN AND CHRISTIE, INC.

APPROVED:
RACINE, OLSON, NYE, BUDGE & BAILEY

By ¢
HAohn R. Goodell f
Attorneys for Plaintiff
STATE OF {DAHO j
, ) S8,
County of _/71ad/5ew, )

On th{s ‘g%/day of September, 2008, before me the undersigned, a Notary Public
In and for said State, personally appeared Brian Larsen, known to me or ldentified to me
to be the person whose name Is subscribed to the within and foregoing instrument, and
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acknowladged to me that he executed the same as an agent and officer for BRIAN AND
CHRISTIE, INC.

IN WITNESS WHEREOF 1 have hereunto set my hand and affixed my official seal

the day and year in this certificate first above written,
" EBtming | m O

: anpusle | T[ S~
| obfvldgho . NOTARY ELIBLIC FOR IDAHO

b2l g o]

Wk N e

My Commissian Expires: /"% //ﬁ?

Reslding ML? at;
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Date: 12/2/2008 Seventh Judicial District Court - Madison County User: GWEN
Time: 02:36 PM Minutes Report
Page 2 of 2 Case: CV-2006-0000826
Brian and Christie, Inc., an Idaho Corp vs. Leishman Electric, Inc, etal.
Selected Items

Hearing type: Motion Minutes date: 09/16/2008
Assigned judge: Brent J. Moss Start time: 10:44 AM
Court reporter:  David Marlow End time: 12:00 AM
Minutes clerk: Angie Wood Audio tape number:
Parties: Brian and Christie, Inc., an Idaho Corp; Goodell, John

Leishman Electric, Inc; Cooper, Gary
Tape Counter: 1044 J INTRO

MR. GOODELL MAKE REMARKS TO COURT

MR. COOPER ARGUES HIS MOTION FOR RECONSIDERATION
MR. GOODELL RESPONDS

Tape Counter: 1106 IF RULING MAINTAINS DECISIONS MR. GOODELL WILL SEEK CERTIFICATION TO
SUBMIT TO SUPREME COURT

MINUTE ENTRY (MOTION)
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MADISON COUNTY
THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, MADISON COUNTY

BRIAN AND CHRISTIE, INC., an Idaho
Corporation, and dba TACO TIME, an assumed

. Case No.: CV-06-826
business name,

o MEMORANDUM DECISION on
Plaintiff, PLAINTIFF'S MOTION TQ RECONSIDER
Vs,
LEISHMAN ELECTRIC, INC., an Idaho
Corporation; and JOHN DOES 1-10,

Defendants.

CASE HISTORY

In October of 2007, this Court issued a Memorandum Decision citing the
“economic loss rule” as a bar to negligence claims against the defendant for property
damage arising from the subject of the transaction. The Court declined to dismiss other
claims holding that other property damage. not the subject of the transaction, would not
be subject to the economic loss rule. The parties then attempted to mediate the dispute but
that mediation was unsuccessful because it was unclear, based on this Court’s prior
ruling, how to differentiate between property damage which was subject of the
transaction and that property that was not.' Plaintiff has now filed a “Motion for

Reconsideration.”

' Brian Larsen’s second affidavit of April, 2008, illustrates the difficulty of attempting to parse the
building/restaurant into portions that were actually being remodeled and portions that were not. This
affidavit reveals that the building and the remodeling are an “integrated whole”, and that it was the
building/restaurant as an integrated whole that was the “subject of the transaction.”

MEMORANDUM DECISION ON PLAINTIFF’S MOTION
TO RECONSIDER




Plaintifl argues that “the Court’s “economic loss’ ruling and application is
erroneous as a matter of law given the undisputed facts ... in this case.”™ In support of
that position, Plamtff argues that the installation of the neon signage via contract with
Sign Pro was a separate and distinct “transaction ... from the building remodel contract
- with the general contractor, who hired Leishman for the electrical subcontract portion
of the building remodel to re-wire the building.” Thus, Plaintiff concludes, Defendant is
liable in tort for other portions of the restaurant damaged by the fire and that the Court
erred by lumping these transactions together.“"

Defendant responds by reiterating that all damages claimed by Plaintiff constitute
economic losses barred by the economic loss rule. Defendant also argues that if the Court
reconsiders 1ts prior ruling, it should dismiss Plaintiff’s action in its entirety.

The pending motion was argued before the Court, and both parties submitted
additional affidavits, depositions, and memoranda to support their respective positions.
This Court has reviewed the entire file and Idaho’s cases on the economic loss rule, and
holds that its prior ruling was erronecous hecause Plaintifl”s damage c¢laims do not survive

application of the economic loss rule.

DISCUSSION

The economic loss rule precludes parties to commercial transactions from secking
recovery of purely economic loss in a negligence action, except when there is damage “to
property other than that which is the subject of the transaction.” Blahd v. Richard B.
Smith. Inc., 141 Tdaho 296, 300, 108 P.3d 996 (2005), quoting: Salmon River Sportsman
Camps v. Cessna Aircraft Company, 97 1daho 348, 351, 544 P.2d 306 (1975). (emphasis
added). “[T]he word “transaction,’ for the purpose of the economic [oss rule, does not
mean a husiness deal—it means the subject of the lawsuit. It 1s the subject of the

transaction that determines whether a loss 1s property damage or economic loss, not the

* Motion for Reconsideration at p. 1.
* See Motion for Reconsideration at pp. 2-3.

* This Court, in its earlier decision, erroneously attempted to parse damages between the portions of the
building, and its contents, that were directly subject o the remodeling and those portions that were not
subiected to actual work then being conducted on the restaurant.

MEMORANDUM DECISION ON PLAINTIFF’S MOTION
TO RECONSIDER 2
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All of Plaintiff’s damage claims arise from restaurant property damaged by the
fire, and such damages constitutes economic loss. Plaintiff acknowledges that the
installation of the signs by Sign Pro was part of the extensive remodel project undertaken
in 1998/1999. Plaintiff had no relation with Defendant during this project as Defendant
was hired by the general contractor to re-wire the building in counection with the
remodel. The various components of the remodeling, including electrical rewiring,
installation of the signs, and other building improvements were wholly integrated into the
building. not separate or apart {rom it. These improvements were of necessity integrated
with the existing building to better facilitate the purpose for which the building was used.
a restaurant.

It is the restaurant/building, not the services provided via remodeling, that was the
subject of the transaction; and it was the building, its contents, and the profits derived
from the building’s use that were damaged by the fire. Plaintiff’s damage claims do not
relate to any property “other than that which is the subject of the transaction.” See e.g.,
Blahd, supra; Ramerth v. Hart, 133 Idaho 194, 196-97, 983 P.2d 848 (1999); Duffin v.
fdaho Crop Improvement Association, 126 1daho 1002, 1006-1008, 895 P.2d 1195
(19953); Tusch Enterprises v. Coffin, 113 Idaho 37, 49-51, 740 P.2d 1022 (1987).

Plaintiff is barred, by application of the economic loss rule, from seeking any
recovery from the defendant on the basis of negligence. This Court cannot find anything
in the record supporting an exception to the application of the rule, but also notes that

Plaintiff’s remedies via contract, warranty, etc.. are unaffected by this ruling.

CONCLUSION
Based on the foregoing, and being fully advised in the premises. Plaintiff’s
complaint against defendant is DISMISSED. Plaintiff’s Motion to Amend its complaint is

also DENIED as it is also based strictly on allegations of Defendant’s negligence.

IT IS SO ORDERED.
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Dated this 3@ day of September 2008

Brent J. Moss.
District Judge

w

CERTIFICATE OF SERVICE

[ hereby certity that I served a true and correct copy of this ]\/Iemorandum
Deciston on each attorney of record.

Dated this L day of October 2008

Awlsod

Deputy Clerk.
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| MADISON COUNTY

THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, MADISON COUNTY

BRIAN AND CHRISTIE, INC.. an Idaho

Corporation, and dba TACO TIME. an assumed
business name,

Case No.: CV-06-826
o UDGMENT OF DISMISSAL
PlaintifT,

VS,
LEISHMAN ELECTRIC, INC., an 1daho
Corporation; and JOHN DOES 1-10,

Detendants.

This Court, having rendered its Memorandum Deciston on Plaintiff’s Motion to
Reconsider. NOW THEREFORE,
ITIS HEREBY ORDERED:

1.

DISMISSED.

2

Plaintiff’s complaint is precluded by the economic loss rule and is, therefore,

Defendant 1s awarded its costs.

Dated this 1* day of October 2008
Brent J. Moss,
District Judge

5:,’\:-"";)’ S " Z
Sal
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CERTIFICATE OF SERVICE

I hereby certify that | served a true and correct copy of the foregoing document on
cach of the individuats named below in the manner specitied:

John R. Goodell
P. . Box 1391
Pocatello, 1D 83204-1391

Gary L. Cooper
P.O. Box 4229
Pocatello. 1D 83205-4229

JUDGMENT OF DISMISSAL
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Facsimile
Regular Mail
Hand Delivered

Facsimile

Regular Mail
Hand Delivered

Dated this L day of October, 2008.

s =%

Deputy Clerk of Court.




Gary L. Cooper - ldaho State Bar #1814
COOPER & LARSEN, CHARTERED
151 North Third Avenue, Suite 210

P.O. Box 4229
Pocatello, ID 83205-42
Telephone:  (208) 235-1145
Facsimile: (208) 235-1182

29
5

Counsel Jor Defendant Leishman Electric, Inc.

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MADISON

BRIAN AND CHRISTIE, INC., an Idaho
corporation, and dba TACO TIME, an

assumed business name,

Plaintiff,

VS.

LEISHMAN ELECTRIC, INC,, an
Idaho corporation; and JOHN DOES 1-10,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)

STATE OF IDAHO )
'S8
County of Bannock )

CASE NO. CV-06-826

AFFIDAVIT OF GARY L. COOPER
IN SUPPORT OF AWARD OF COSTS
INCLUDING DISCRETIONARY

COSTS

GARY L. COOPER, being first duly sworn on oath, deposes and states as follows:

1. Your affiant is the attorney for the Defendant Leishman Electric, Inc., and makes this

Affidavit of his own personal knowledge.

2. Leishman Electric, Inc, was named as a defendant in a lawsuit filed by Brian and

Christie, Inc. dba Taco Time on September 29, 2006.

AFFIDAVIT OF GARY L. COOPER IN SUPPORT OF AWARD OF
COSTS INCLUDING DISCRETIONARY COSTS

OF AWARD OF COSTS - PAGE 1
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Leishman Electric, Inc. is the prevailing party in this litigation due to the fact that
this Court granted it summary judgment, dismissed Plaintiff®s Complaint and
awarded Defendant Leishman Electric, Inc. its costs in an Order dated October I,
2008.

On April 8, 2008, Plaintift Brian and Christie, Inc. dba Taco Time filed a Motion
tor Summary Judgment supported with Affidavits of a forensic engineering expert
(Michael Higgins), a certified fire investigator (Jake Jacobsen) and another forensic
engineering expert (Scott Kimbrough) in which said experts testified by aftidavit that
Leishman Electric violated the National Electrical Code and rules and regulations
administered by the Idaho Division of Building Safety. It was absolutely necessary
that Leishman Electric hire an expert to rebut the claims of these experts. The
undersigned on behalf of Leishman Electric hired Paul Moore of MDE, Inc. who is
a well-quaWer to rebut these claims. These costs were
exceptional and reasonably incurred, at least at that stage of the proceedings which
was in advauce of the expert witness disclosures which were not due in this case
until February of 2009. These costs were exceptional because Plaintiff brought and
pursued a Motion for Summary Judgment on liability which was clearly unwarranted
under the facts and law applicable to this case. There were clearly questions of fact
which existed which resulted in the denial of the Motion and a determination by this
Court that the Motion was “premature.” Defendant Leishman Electric submits that
the expenses incurred in hiring an electrical engineer to rebut the three experts hired
by the Plaintiffs to pursue an unwarranted Motion for Summary Judgment on

liability and damages qualify as exceptional, necessary and reasonably incurred.

AFFIDAVIT OF GARY L. COOPER IN SUPPORT OF AWARD OF
COSTS INCLUDING DISCRETIONARY COSTS
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Detendant Leishman Electric, [nc. participated in mediation in this case on July 30,
2008, following which an Offer of Judgment for $40,000 was filed on behalf of
Defendant Leishman Electric, Inc. Plaintiff failed and refused to accept said offer.
It is submitted that the expenses incurred by or on behalf of Defendant Leishman
Electric, Inc. for a mediator in a failed mediation were exceptional, necessary and
reasonably incurred and should be awarded as discretionary costs.

In connection with taking the deposition of one of Plaintiff’s Defendant Leishman
Electric, Ine. forensic engineering experts, Michael Higgins, it was determined that
it was less expensive for Defendant’s counsel to travel to Denver to take the
deposition than to pay Michael Higgins to travel to Rexburg for the deposition.
Counsel for Defendant incurred travel expenses of $590.18 for airfare, hotel and
rental car to attend the deposition. Because this decreased the overall expense for
the deposition of Plaintiff’s expert, the expenses are exceptional, necessary and
reasonably incurred and should be awarded as discretionary costs.

DATED this Z day of October, 2008.

GARY L. COOPER

SUBSCRIBED AND SWORN to before me this 2 day of October, 2008.

(SEAL)

§TATE OF IDAHO

WATALIE SHAFFE
NOTARY pUBLIC

IDAHO

Residing at Inkom
My commission expires: //,19 /0 7

AFFIDAVIT OF GARY L. COOPER IN SUPPORT OF AWARD OF
COSTS INCLUDING DISCRETIONARY COSTS
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CERTIFICATE OF SERVICE

[ hereby certify that on the 2 day of October, 2008, [ served a true and correct copy

of the foregoing to:
/j/ U.S. mail

]  Express mail
]  Hand delivery
]  Fax: 232-6109

John Goodell & Brent Whiting [
Racine Olson Nye Budge & Bailey, Chtd [
P. 0. Box 1391 [
Pocatello, ID 83204-1391 [

GARY L. COOPER

AFFIDAVIT OF GARY L. COOPER IN SUPPORT OF AWARD OF
COSTS INCLUDING DISCRETIONARY COSTS OF AWARD OF COSTS - PAGE4
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AFFIDAVIT OF GARY L. COOPER IN SUPPORT OF AWARD OF

Gary L. Cooper - Idaho State Bar #1814
COOPER & LARSEN, CHARTERED
151 North Third Avenue, Suite 210
P.O. Box 4229

Pocatello, TD 83205-4229

Telephone:  (208) 235-1145
Facsimile: (208) 235-1182

Counsel for Defendant Leishman Electric, Inc.

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MADISON

BRIAN AND CHRISTIE, INC., an 1daho

corporation, and dba TACO TIME, an
assumed business name,

Plaintiff,
Vvs.

LEISHMAN ELECTRIC, INC,, an

Idaho corporation; and JOHN DOES 1-10,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)

CASE NO. CV-06-826

NOTICE OF SERVICE

COMES NOW Defendant Leishman Electric, Inc., by and through its counsel of record,

pursuant to Rule 68 of the Idaho Rules of Civil Procedure, and hereby gives notice to the Court that

an Offer of Judgment was served upon counsel, together with a copy of this Notice of Service,

postage prepaid, on the 30" day of July, at the following address:

John Goodell

Racine Olson Nye Budge & Bailey, Chtd

P. O. Box 1391
Pocatello, ID 83204-1391

COSTS INCLUDING DISCRETIONARY COSTS

PAGE 313

U.S. mail
Express mail
Hand delivery
Fax 232- 6109

GARY L. LOC\I‘JER




Gary L. Cooper - ldaho State Bar #1814
COOPER & LARSEN, CHARTERED
151 North Third Avenue, Suite 210
P.O. Box 4229

Pocatello, ID 83205-4229

- Telephone:  (208) 235-1145
Facsimile: (208) 235-1182

Counsel for Defendant Leishman Electric, Inc.

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MADISON

BRIAN AND CHRISTIE, INC., an Idaho
corporation, and dba TACO TIME, an
assumed business name,

CASE NO. CV-06-826

Plaintiff,
OFFER OF JUDGMENT

LEISHMAN ELECTRIC, INC., an
Idaho corporation; and JOHN DOES 1-10,

)

)

)

)

)

)

vs. )
)

)

)

)

Defendants. )
§!

COMES NOW Defendant Leishman Electric, Inc., and pursuant to Rule 68 of the [daho
Rules of Civil Procedure, offers to allow Plaintift to take judgment against it in the sum of FORTY
THOUSAND AND NO/100 DOLLARS ($40,000).

This total offer of judgment for FORTY THOUSAND AND NO/100 DOLLARS ($40,000)
must be totally accepted and is not divisible, and includes all claims recoverable against Defendant
Leishman Electric, Inc., by Plaintiff, including any attorney's fees and costs, any and all subrogation
claims, and/or claims by any other person or entity claiming a right to subrogation in Plaintiff’s
recovery.

This offer must be accepted within fourteen (14) days after service, as required by Rule 68,
and thereafter is deemed withdrawn if not accepted. The undersigned represents that he has

OFFER OF JUDGMENT - PAGE1  ,\£ppAVIT OF GARY L. COOPER IN SUPPORT OF AWARD OF
COSTS INCLUDING DISCRETIONARY COSTS
PAGE 314
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authority to sign this offer of judgment on behalf of said Defendant.

DATED this 30" day of July, 2008,

GARY L. qpopER

CERTIFICATE OF SERVICE

[ hereby certify that on the 30" day of July, 2008, I served a true and correct copy of the
foregoing to: ,

John Goodell [ U.S. mail

Racine Olson Nye Budge & Bailey, Chtd [ ] Express mail

P. O.Box 1391 [ 1 Hand delivery
Pocatello, ID 83204-1391 [ ] Fax; 232-6109

A

GARY L. cog,;#m

AFFIDAVIT OF GARY L. COOPER IN SUPPORT OF AWARD OF
COSTS INCLUDING DISCRETIONARY COSTS
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izon County Clerk - 32007
6170 - Filing Fees Filing Fee / U6-111.04. Brian Christie, Inc v Leishman 58.00

Madl

Cash in Bank 06-111.¢ Brian thsrist!e, ic v Leishman Elec 58.00

=,
Tl DELUXE BUSINESS FORMS  14+800-328-0304  www.deiuketorms.com

AFFIDAVIT OF GARY L. COOPER IN SUPPORT OF AWARD OF
COSTS INCLUDING DISCRETIONARY COSTS
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T&T Reporty

Certified Court Repor

August 9, 2007

210 Invoice# 60Z27A
Pocatello, Idaho B3205-4229 Balance: $119.52
ha An nt
3 .00
Ex
Cert 61.20
BE-T
Shipping & Handling 6.95
6.0000% Sales Tax .37
2.00% per month on unpaid balance
Please Remit - - = > Total Due: $119.52

<2
-

isa MasterCard Discover - American Express
EIN 72-1526406 - Write Invoice # on Remittance

Return copy of statement with payment to insure proper credit
7 0% ner month charged on accounts not paid within 40 days
AFFIDAVIT OF GARY L. COOPER IN SUPPORT OF AWARD OF

COSTS INCLUDING DISCRETIONARY COSTS
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m(\rAlaq Caing 121172007 20r8e
5050 - Fees-Other Costs 05-111 Taco Time v Lelshman Elec / Wiiness Fr - 20.00
Cash in Bank Witness Fee

20.00

=5 . .
LIATDFLUXE BUAINESS FORMS 3+ 800.32B-0504  weaw. deunaingme coin:
s dsunetor it coim

AFFIDAVIT OF GARY L. COOPER IN SUPPORT OF AWARD OF
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Agren « Blando Court Reporting & Video, Inc.

216 - 161h Street, Suite 650 = Denver, Colorado 80202 « 303-296-0017 « Fax: 303-296-0203 = 1-800-739-4846
www.agren.com

N invoi s 01/3
Invoice No. 013008-030 Terms: Net 30 D $41334560
[ BILLING | DELIVERY |
Attention: ACCOUNTS PAYABLE
Client: GARY L COOPER ESQ Client: GARY.L COOPER ESQ
Firm Name: LAW OFFICES OF COOPER & LARSEN Firm Name: LAW OFFICES OF COOPER & LARSEN
Address1: 151 N 3RD AVE Addresst: 151 N 3RD AVE
Address2: STE 210 Address2: STE 210
City: POCATELLO State: ID Zip: 832054229 City: POCATELLO State: ID Zip: 83205-4229

Deponent: MICHAEL C HIGGINS  Volume: |  Date Taken: 01/22/2008
Case: BRIAN AND CHRISTIE VS. LEISHMAN ELECTRIC

TOTAL $885.76
(Paid)
BALANCE $885.76

Please remember to inciude your remittance copy with payment. Interest is applied to open balances beyond 30 days at
the rate of 1.5% per 30 days.

Thank you for allowing us to service your litigation needs.

Special Notes:

AFFIDAVIT OF GARY L. COOPER IN SUPPORT OF AWARD OF ‘
COSTS INCLUDING DISCRETIONARY COSTS - I ‘
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Method of Payment:

] Check Enclosed Signature (as it appears on your card)
] Charge my credit card: [CIVISA [] Mastercard [] AMEX

OO oo oo oo oe o

Credit card # Exp Date Daytime phone

Printed nome (as it appears on your card)

Conirt Renortina o Videnaranhv e Dinital Rebortina e Transcrintion s Convina « Scannina
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Higgins & Associates, Inc.

16474 Willoww Wood Court
Morrison, CQ 80465

Phone 303-972-4300 Fax 303-972-1134
Tax ILD. No.: 84 -1535241]

January 30, 2008 Invoice Number 2497

Gary L. Gooper, Esq.

Cooper & Larsen, Chartered Re: Taco Time Restaurant - Deposition
P.O. Box 4229 274 South 2nd West
Pocatello ID 83205-4229 Rexburg, Idaho 83440

Date of loss: June 9, 2004

Brian & Christie, Inc., DBA Taco Time
v Leishman Electric, Inc.

Case No.: CV-06-826

Our Job 2464.06
Professional Services
Rate Hours _ Amount
1/22/2008 MH  Deposition 260.00/hr 6.00 1,560.00
For professional services rendered 6.00 $1,560.00
Additional Charges :
Price _Qty
Total Mileage 0.60 42 25.20
Parking 16.00 1 16.00
Total for additionai charges $41.20
TOTAL AMOUNT OF THIS INVOICE $1,601.20

Payment is due within 30 days of invoice. A late feefinterest of 1.5% per month will be charged on accounts past due. After
90 days, the client shall also be responsible for costs for collection, and a lien against the subject property may be filed.

0(////

AFFIDAVIT OF GARY L. COOPER IN SUPPORT OF AWARD OF
COSTS INCLUDING DISCRETIONARY COSTS
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Bilted:

Biffed to @ Gary L. Cooper

. T Cooper & Larsen
(.01:1rt }-{EPONIH?’ 151 North Third Avenue, Suite 210
Service, Inc.

. e tna P.O. Box 4229
Fed Id No. 82-0298125 Pocatello ID 83205-4229

Boise. ldaho
421 W, Franldin Strect
PO Box 2636 83701-2636
208 345-9611¢
208 3458800 (fav)
cmail me-and-nvagwest.net

JOB INFORMATION (1662384) Invoice # 2194585
SOUTHERN OFFICES
1 806 234-9611
o Case: Brian and Christie, Inc. v. Leishman Electric
Fwin Falls, Idaho
208 734-1706
Pocatello, Idaho Taken: 1/17/2008
208 232-5581
Ontario, Oregon Witness : Al Caine (Orig. & 1 copy) /
541 881-1700 | - /{
ORTHERN OFFICES Location :  Division of Building Safety D v
N()R’l lvlL;E{N E.)[ FICES 1090 E. Watertower
1 800 879-1700 -
Meridian, ID

Coeur o’ Alene, Idaho
208 7o5-1700
Spokane, Washingion

509 455-4515 Amount Due: $778.86

(Return bottom portion with check)

AFFIDAVIT OF GARY L. COOPER IN SUPPORT OF AWARD OF
COSTS INCLUDING DISCRETIONARY COSTS
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™ CORENSIE DATE INVOICE # l
Ah E=11 9
E} s 5/16/03 8961D-7
SCIENGES
BILL TO
Gary L. Cooper
Cooper & Larsen
PO Box 4229
Pocatello, ID 83205-4229
e TEEMS
INVOICE
Net 30
DATE DESCRIPTION HOURS RATE AMOUNT
RE: TACO TIME
File# 910-31451
Claim# 910.31451
- |DOL 6/9/04
1516/08 | Deposition 12 250.00|  500.00
AFFIDAVIT OF GARY L. COOPER IN SUPPORT OF AWARD OF O (a - /
COSTS INCLUDING DISCRETIONARY COSTS
PAGE 323
Tax ID #87-0431353’,{91' corporate name: Motion Research Associates i _
‘dba MRA Forensic Sciences Total §500.00
Terms: Net 30 days, 1 1/2% per month thereafter

125 West Burton Ave. ® Salt Lake City, Utah 84115 ¢ (801) 746-1145  Fax (801) 746-1170
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Invoice No.

! Invoice Date ’

THE REPORTING

1

170 South Main Street, Suite 300, Salt Lake City, UT 84101
TOLL FREE: 877.532.3441 pr: 801.532.3441 rax: 801.532.3414

Gary L. Cooper

Cooper & Larsen

151 North 3rd Avenue, Suite 210
Pocatello, ID 83205

25545 5/28/2008 f
GROUP " 3ob Date " Case No.
5/15/2008 CV-06-826
Case Name

Brian and Christie vs, Leishman Electric

Payment Terms

Net 30, 1.5% per mo. plus fees

ORIGINAL AND 1 CERTIFIED COPY OF TRANSCRIPT OF:

Scott Kimbrough
Full Day Appearance Fee

|

500.95
150.00

TOTAL DUE >>>

COMPLIMENTARY CONDENSED TRANSCRIPT
Thank you for using CitiCourt.

$650.95

A

l MAY 30 2008

Tax ID: 87-0661285

Gary L. Cooper
Cooper & Larsen
151 North 3rd Avenue, Suite 210

Phone; 208-235.1145 Fax:208-235.1182

Please detach bottom portion and return with payment.

Job No.
Case No.
Case Name

Pocatello, ID 83205

A

Invoice No.

Total Due

MAY 30 2008

1 18557
. CV-06-826
: Brian and Christie vs. Leishman Electric

: 25545
1 $ 650.95

BUID 1 1-CITI

Invoice Date :5/28/2008

PAYMENT WITH CREDIT CARD

Cardholder's Name:

Remit To: CitiCourt, LLC
170 South Main, Suite 300
Salt Lake City, UT 84101

AFFIDAVIT OF GARY L. COOPER IN SUPPORT OF AWARD OF

COSTS INCLUDING DISCRETIONARY CQSTS
PAGE 324 ’

Card Number:

Exp, Date:

Phone#:

Billing Address:

Amount to Charge:

Cardholder's Signature:




TN g ) Tnvelce No. Invoice Date | Job Mo
ATINOURI 25753 6/11/2008 | 18088
THE REPORTING GROUP Job Date Caseﬂﬂe.
170 South Main Street, Suite 300, Salt Lake City, UT 84101 i
YOLLFREE: 877.532.3441 pu: 801.532.3441 Fax: 801.532.3414 6/3/2008 J CV-06-826
Case Name
Brian and Christie vs, Leishman Electric
Gary L. Cooper
Cooper & Larsen Payment Terms
151 North 3rd Avenue, Suite 210
' Net 30, 1.5% pe . f
Pocatello, ID 83205 r 1.5% per mo. plus fees
ORIGINAL AND 1 CERTIFIED COPY OF TRANSCRIPT OF:
Robert "Jake" Jacobsen 618.05
Half Day Appearance Fee 75.00
TOTAL DUE >>> $693.05

COMPLTMENTARY CONDENSED TRANSCRIPT
Thank you for using CitiCourt.

Tax ID: 87-0661285

Phone: 208-235.1145 Fax:208-235.1182

Please detach bottom portion and return with payment.

Gary L. Cooper
Cooper & Larsen

151 North 3rd Avenue, Suite 210

Job No, ;18988 BU ID :1-CITI
Case No. 1 CV-06-826
Case Name : Brian and Christie vs. Leishman Electric

Pocatello, ID 83205

[-\U

JUN 13 2008

Invoice No. : 25753 Invoice Date :6/11/2008

Total Due

: $ 693.05

Remit To: CitiCourt, LLC
170 South Main, Suite 300
Salt Lake Citv. UT 84101

AFFIDAVIT OF GARY L. COOPER IN SUPPORT OF AWARD OF

COSTS INCLUDING DISCRETIONARY COSTS
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Cardholder's Name:

PAYMENT WITH CREDIT CARD e
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Card Number:

Exp. Date: Phone#;
Billing Address:

Zip: Amount to Charge:

Cardholder's Signature:
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BURN PATTERN ANALYSTS, INC,
P.0. BOX 571307

Sait Lake City, UT 84157-1307
(801) 746-1142

INVOICE
TERMS NET CASH 10 DAYS FED 1.D. # 87-0552116
July 10, 2008 Invoice # 28-2-2392

Gary Cooper, Attorney

Cooper and Larsen Chartered
151 North 3™ Ave, Suite 210
Pocatello, ID 83205-4229

Re: Taco Time
Date of Loss: 06-09-04
District Court Case #: (V-06-826
Our File #: 24-2392 SL

PROFESSIONAL SERVICES

Fire litigation case, scene photography duplication, deposition and follow-up, billing.

1.0 hours at $150.00 / hr. $ 150.00
_____ hours travel time at $65.00 / hr. $ N/C
Y2 Day Deposition (2 day rate) $ 700.00
Expenses
Mileage — __ miles at $.70 / mile $ N/C
Photographs 104 mounted at $2.00 each $ 208.00

_69  loose at $0.00 each $ 69.00

__digital at $ 0.50 each $ N/C
Fire/Police Reports $ N/C
Billing & Clerical $ 44.00

Total Expenses $ 321.00

Total Due $ 1,171.00

THANK YOU!
PAST DUE ACCOUNTS SUBJECT TO A 1-1/2 % PER MONTH FINANCE CHARGE

AFFIDAVIT OF GARY L. COOPER IN SUPPORT OF AWARD OF
COSTS INCLUDING DISCRETIONARY COSTS
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July 10, 2008

Gary Cooper, Attorney

Cooper and Larsen Chartered
151 North 3™ Ave, Suite 210
Pocatello, ID 83205-4229

Re: Taco Time
Date of Loss: 06-09-04
District Court Case #: (V-06-826
Our File #: 24-2392 SL

Dear Mr. Cooper,

Pursuant to the taking of my deposition, and the requests made at that time, I
am preparing the photographs, mounted with the narration as you requested.
I'm also providing you with 69 loose photographs that were not mounted in my
report which contained 104 photographs.

Additionally you've requested that I forward the invoice to you, for payment.
Typically, I pre-bill my deposition fees, but due to time constrains, that was not
possible. Therefore, they are enclosed with my invoice.

Please feel free to contact me or Mr. Goodell with questions or concerns that you
may have in this matter.

Slncerely,

,v

b/

/, 2. / LG sy

Robert "Jake" Jacobsen, IAAI-C.F.1.
BURN PATTERN ANALYSIS, INC.

Enclosures: Invoice # 28-2-2392
Rates Sheet

cc; John Goodell, Attorney

125 West Burton Ave. - Salt Lake City, Utah 84115 - Phone (801) 746-1142 - Fax (801) 746-1170
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INVESTIGATIONS

FEES/RATES SCHEDULE FOR ROBERT “JAKE” JACOBSEN, CFI *

Fire/Explosion Scene Investigation $  125.00/hour
Case Consulting Time $ 150.00/hour
Travel Time $  65.00 hour
Court/Deposition Time/Minimum Half-Day § 700.00/half day
(includes proofreading and signing depositions)
Court / Deposition Time / Full Day $ 1,200.00/full day
$ .70/mile

Mileage
Travel Expenses Actual Cost
{L.e., Lodging, Car Rental, Air Fare, Meals and Other Expenses)

PHOTOGRAPHY RATE SCHEDULE *

4 x 6 Photographs:

Mounted with/without Report $ 2.00/each

Loose with Report No Charge

Loose Duplicates $ 1.00/each
$ .50 each

Digital Images
Video Taping and Duplication

&

25.00/tape

EVIDENCE STORAGE RATE SCHEDULE $ 100.00/6 months small container
$ 200.00/6 months large pallet

Special fee to be determined for larger items

Evidence storage fees are billed in advance every six months.

At the time of rebilling, or when requested, the client is provided

an "Authorization to Destroy Evidence" form for signature, permitting
evidence disposal and elimination of payment for the advance billing.

THIRD PARTY OR ADVERSE PARTY BILLING POLICY
When performing services, including, but not limired to research,
depositions, document production, duplication (copies or photographs),
evidence review or production, consultation, shipping and handling, we
reserve the right to request prepayment of projected expenses

and/or a retainer prior to services or materials being rendered.
All rates subject to change without prior notice. 12/07

125 West Burton Ave. - Salt Lake Citv. Utah 84115 - Phone (801) 746-1142 - Fax (801) 746-1170




Private Law Gffice of Retired Judse
[

A

Practice Limited to Alternative Dispute Resolution Services

1055 Riverton Rd.
Blackfoot, ID 83221

&)

C. HERNDON

Telephone (208)
Cell (208)
E-mail jhern

785-0720
680-3837
don@ida.net

August 12,

2008

MEDIATION STATEMENT

Re: Brian and Christie, Inc., d/b/a Taco Time, Plaintiffs,
VS Leishman Electric, Inc., Defendant
Madison County Case No. CV-06-826
Time/Description Hr/Rate Total
9:00 AM - 1:30 PM Mediation 4.5 hrs @ $175/hr 787.50
Written report to Court N/C
Mileage N/C
TOTAL S 787.50
John R. Goodell $ 393.75
Attorney for Plaintiffs
Gary L. Cooper 393.75
Attcocrney for Defendant
TOTAL 787.50

AFFIDAVIT OF GARY L. COOPER IN SUPPORT OF AWARD OF
COSTS INCLUDING DISCRETIONARY COSTS
PAGE 329



REMITTO:

Cooper & Larsen Invoice number 45526
PO Box 4229 Date 6/10/2008
Pocatello, ID 83205-4229

Contract: 017141-00 Customer |D: CO0004
Brian & Christie v Leishman

Scope of Work: Attn: Gary Cooper
DOL: 6/10/2004

For Professional Services rendered through May 31, 2008 .
Labor
Employee Hours Rate Amount
Douglas J. Barovsky
Consultation with P. Moore, discussed 0.50 205.00 102.50
declaration, NEC and UL standard specific
to case
Paul J. Moore
Initial consultation; open casefile 0.25 205.00 51.25
Review file materials, including depositions 1.00 205,00 205.00
Review materials; research applicable codes 2.25 205.00 461.25
and standards; consult w/Gary Cooper
Review discovery/depositions 6.50 205.00 1,332.50
Labor subtotal 10.50 2,152.50

Reimbursable

Activity Date Amount
Standards/Manuals/Documents 5/31/2008 228.28

PJM expense report

Reimhiireahla euhigtg) 22828

AFFIDAVIT OF GARY L. COOPER IN SUPPORT OF AWARD OF
COSTS INCLUDING DISCRETIONARY COSTS

PAGE 330
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Terms: Net 20 days: 1.5% per month *Handling charge on all invoiced-at-cost itermns.
TO INSURE PROPER CREDIT, PLEASE REFERENCE ABOVE INVOICE NO, ON REMITTANCE

Employer Identification Number: 91-1185695 PHONE 206/622-2007 ® FAX 206/622-2248



REMITTO:

Inc.
700 South Industricl Way
Seattle, WA 98108-5231

Cooper & Larsen Invoice number 45526
PO Box 4229 Date 6/10/2008
Pocatello, ID 83205-4229

Contract: 017141-00 Customer ID: COO004
Brian & Christie v Leishman

Invoice total 2,380.78

AFFIDAVIT OF GARY L. COOPER IN SUPPORT OF AWARD OF
COSTS INCLUDING DISCRETIONARY COSTS

PAGE 331
Page 2 of 2

Terms: Net 20 days; 1.5% per month *Handling charge on all invoiced-at-cost items.
TO INSURE PROPER CREDIT, PLEASE REFERENCE ABOVE INVOICE NO. ON REMITTANCE

Employer |dentification Number: 91-1185695 PHONE 206/622-2007 » FAX 206/622-2248



Gary L. Cooper - Idaho State Bar #1814
COOPER & LARSEN, CHARTERED
151 North Third Avenue, Suite 210
P.O. Box 4229

Pocatello, 1D 83205-4229

Telephone:  (208) 235-1145
Facsimile: (208) 235-1182

Counsel for Defendant Leishman Electric, Inc.

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MADISON

BRIAN AND CHRISTIE, INC., an 1daho
corporation, and dba TACO TIME, an
assumed business name,

CASE NO. CV-06-826

Plaintiff,
MEMORANDUM OF COSTS

LEISHMAN ELECTRIC, INC,, an
Idaho corporation; and JOHN DOES 1-10,

)

)

)

)

)

)

VS, )
)

)

)

)

Defendants. )
A}

COMES NOW DEFENDANT LEISHMAN ELECTRIC, INC. pursuant to Rule 54(d)(1)
of the Idaho Rules of Civil Procedure and submits its memorandum of costs as follows:
COSTS AS A MATTER OF RIGHT [IRCP 54 (d) (1) (O)]:

(1) Filing fees - Madison County Clerk (Answer) $ 58.00

) Service fees $ 0

(3)  Non-party/non-expert witness fee
(A) Al Caine $ 20.00

4) Travel expenses $ 0
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(5) Certified copies b 0
(0) Exhibit preparation S 0
(7 Bond premium S 0
(8) Expert fees (up to $2,000)

(A)  Michael Higgins (discovery deposition) $1,601.20

(B)  Robert Jacobsen (discovery deposition) $1,171.70

(C)  Scott Kimbrough (discovery deposition) § 500.00
(9 Deposition reporting and transcribing

(A)  Scott and Bron Leishman $ 119.52

(B)  Michael Higgins $ 885.76

(C) Al Caine $ 77386

(D)  Scott Kimbrough $ 65095

(E)  Robert Jacobsen $ 693.05
TOTAL COSTS AS AMATTER OF RIGHT $ 8,179.04

DISCRETIONARY COSTS [IRCP 54 (d) (1) (D))
() ¥4 Mediation Fee (Ret. Judge James Herndon) $ 39375
(2) Paul Moore, electrical engineer (MDE, Inc.) $3,380.78
(3) airfare, car and hotel in Denver for Higgins depo  § 590.18
TOTAL DISCRETIONARY COSTS $ 4,364.71
DATED this_/_day of October, 2008.
COOPER & LARSEN

BANAR ESATR L R IWLE SR m o m am omr—

, I@’ARYH‘:-.C’OOPER
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VERIFICATION

The undersigned, Gary L. Cooper, certifies that the costs claimed are correct in amount and

are being claimed in compliance with [ R.C.P. 54.

COOPER & LARSEN

GARY L. COOPER

CERTIFICATE OF SERVICE

I hereby certify that on the 1 day of October, 2008, I served a true and correct copy of the

foregoing to:

John Goodell & Brent Whiting

Racine Olson Nye Budge & Bailey, Chtd
P. O.Box 1391

Pocatello, 1D 83204-1391

MEMORANDUM OF COSTS
PAGE 334

[ U.S. mail
]

[ Express mail
[ '] Hand delivery
[ T Fax: 232-6109

L —

GARYL. COOPER



Sesaapt

John R. Goodell (ISB#: 2872)

Brent L. Whiting (ISB#: 6601)
RACINE, OLSON, NYL,

BUDGLE & BAILEY, CHARTERED
P.O. Box 1391

Pocatello, Idaho 83204-1391
Telephone: (208)232-6101

Fax: (208)232-6109

Email: jrg(@racinelaw.net

Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO IN AND FOR THE COUNTY OF MADISON

BRIAN AND CHRISTIE, INC., an Idaho )

corporation, and d/b/a TACO TIME, as ) Case No. CV-06-826
assumed business name,
PLAINTIFF’S OBJECTIONS AND
Plaintiff, MOTION TO DISALLOW COSTS
Vs,

LEISHMAN ELECTRIC, INC., an
Idaho corporation; and “JOHN DOES 1-10,

)
)
)
)
)
)
)
)
)
Defendants. )
3

COMES NOW Plaintiff, by and through counsel of record, and hereby submits the following
Objections and Motion To Disallow Costs claimed by Defendant, Leishman Electric. Inc., pursuant
to IRCP 54(d)(6), as follows:

Objection To All Costs:

1. The Court has granted summary judgment to Defendant solely on the narrow legal
ground that the “economic loss” rule allegedly bars Plaintiff’s claim as a matter of law. The legal
ground and basis for the Court’s ruling renders all factual issues immaterial and irrelevant. This

PIAINTIFE'C NRITOTINAC AND MATLON TNA DO ALLOW COSTS - Page 1
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DISALLOW COSTS
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singular circumstance supports the conclusion that all discovery conducted, including the taking of

any depositions, and the hiring of a defense expert witness, were totally unnecessary and not
reasonably incurred; or were incurred for the purpose of harassment; or were incurred in bad faith:

or were incutred for the purpose of unnecessarily increasing costs. Therefore all costs should be

denied on one or more of such ground(s), pursuant to IRCP 54(d)(1)( C).

Additional Objection to Expert Fees Claimed As Costs:

2. Defendant seeks $1,601.20 for “expert fees™ of Michael Higgins. Review of the
Higgins & Associates, Inc.”s 1/30/08 invoice #2497 relied on, attached to the Atfidavit of Gary L.
Cooper (Counsel’s Affidavit), evidences $1,560.00 charged by such witness for expert fees.
Plaintiff objects.

The remainder is mileage and parking expenses of $41.20. The latter travel expenses are not
“expert fees” contemplated by IRCP 54(d)(1)( C)(8), but rather travel expenses of counsel incidental
to taking such deposition for which there is no right to recover and should be disallowed. No claim
for such item as a “discretionary cost” is made by Defendant pursuant to IRPC 54(d)(1)( D) which
are therefore waived.

3. Defendant seeks $1,171.70 for “expert fees” of Robert Jacobsen. Review of Burn
Pattern Analysis, Inc.”s 7/10/08 invoice #28-2-2392 relied on, attached to the Counsel’s Affidavit,
evidences $850 for professional services. Plaintiff objects.

The remainder is charges for duplicate original mounted and loose photographs, and billing
and clerical expense, totaling $321.00. The latter travel expenses are not “expert fees” contemplated
by IRCP 54(d)(1)( C)(8), but rather “costs for preparation of . . .photographs,” pursuant to IRCP

54D C)(3).

DI AINTTER @ NRIFCTINNS AND MOTION TO DISALLOW COSTS - Page 2

PLAINTIFF’S OBJECTIONS AND MOTION TO
DISALLOW COSTS

PAGE 336




gy

However, Defendant fails to assert or establish that the same were “admitted n evidence as
exhibits in a hearing or trial of the action” as required. Defendant makes no such showing in his
Memorandum of Costs or supporting Counsel’s Aftidavit of such admission.

Defendant does not even claim such costs of photographs as “exhibits” under subsection (6)
of the rule, which they are, but rather claims them as “expert fees” under subsection (8) of the rule
which they are clearly not. Failure to make such costs claim under the proper category for “exhibits”
waives such costs.

Additional Objection to Deposition Expenses Claimed As Costs:

4. Defendant seeks costs for “deposition reporting and transcribing™ for the taking of
Scott Kimbrough’s deposition in the amount of $650.95. Plaintiff objects.

Review of CitiCourt’s 5/28/08 invoice #25545 evidences that $500.95 was the actual charge
for the “original and 1 certified copy of transcript of Scott Kimbrough” deposition, pursuant to IRCP
541X CY(9, 10).

An additional “full day appearance fee” of $150.00 was charged by the court reporter, which
is not contemplated by the subsection of said rule.

Moreover, the 5/16/08 invoice #8961D-7 from MRA Forensic Sciences, which is the $500
billing for Kimbrough’s expert fees indicates the deposition was only “2 hours,” although
CitiCourt’s invoice purports to charge a “full day appearance fee.” Where the deposition was only
2 hours, a “full day appearance fee” is excessive and unreasonable.

5. Defendant seeks costs for “deposition and transcribing” for the taking of Robert
“Jake” Jacobsen’s deposition in the amount of $693.05. Plaintiff objects.

Review of CitiCourt’s 6/11/08 invoice #25753 evidences that $618.05 was the actual charge
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for the “original and 1 certified copy of transcript of Scott Kimbrough™ deposition, pursuant to IRCP
SAD(HCCHD).

An additional “half day appearance fee” of $75.00 was charged by the court reporter, which
is not contemplated by the subsection of said rule.

Additional Objection to “Discretionary Costs” Claimed:

6. Defendant seeks $393.75 as one-half the mediation fees as “exceptional, necessary,
and reasonably incurred and should be awarded as discretionary costs” per Counsel’s Affidavit.
Plaintiff objects.

Defendant’s claim for costs for a mediator’s fee is a novel proposition. Plaintiff is aware of
no legal authority to support such an award. Defendant submits none.

IRCP 54(d)(1)(D) nowhere refers to a mediator’s fees as an item of costs contemplated or
recoverable under such rule.

A mediator’s fees are not “exceptional” or “necessary” costs incurred under [RCP
54(d)(1)(D). Rather, the parties simply voluntarily agree to participate in mediation as a means of
pursuing possible settlement. A failed mediation does not warrant imposing costs, which amounts
to a “penalty” to a non-settling party, regardless of the subsequent proceedings or ultimate outcome
of the case. Such a rule is against the public policy of encouraging informal settlement and
promoting voluntary mediation as a means to such end.

The “interests of justice” requirement of the rule is also not served by awarding such costs

to Defendant and against Plaintiff given the disposition based solely on the “economic loss rule."

'"While unclear, to the extent Defendant refers to IRCP 68 in support of such costs award,
no costs were incurred after Detendant’s Offer of Judgment made atter mediation occurred to
support an award of any costs under IRCP 68. Further, Defendant does not appear to assert a
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7. Defendant secks an award of discretionary costs for hiring its own expert witness,
Paul Moore, electrical engineer. Such costs are also not “exceptional,” but are routine given the
nature of the case, Le., electrical fire.

Such costs also were not “necessary” given the Court’s disposition of the case on the narrow
and sole legal ground of the “economic loss” rule as a matter of law as stated above.

The “interests of justice” requirement of the rule is also not served by awarding such costs
to Defendant and against Plaintiff’ given the disposition based solely on the “economic loss rule.

Further, since Mr. Moore did not testify by deposition, his fees are notrecoverable as a matter
of right, as Defendant evidently concedes in claiming them only as an alleged “discretionary” cost.

8. Defendant seeks an award of discretionary costs for “airfare, car and hotel in Denver
for Higgins depo.” Such costs are not “exceptional,” but are simply routine travel expenses of
counsel and non-recoverable.

The “interests of justice” requirement of the rule is also not served by awarding such costs
to Defendant and against Plaintiff given the disposition based solely on the “economic loss”rule.

9. Finally, at the final summary judgment hearing preceding this Court’s entry of
Jjudgment dismissing the case, the Court acknowledged that it struggled with the “economic loss™
rule’s application and effect on the Plaintiff’s claims in this case. The colloquy between the Court
and counsel discussed the possible certification of an appeal to obtain clarification of the application
and effect of the “economic loss™ rule in this case.

Evidently, in order to avoid the certification procedure (including the Supreme Court’s

claim for costs under IRCP 68; does not allege or establish any costs were incurred after the
Offer of Judgment; and therefor has waived any cost c¢laim on such basis.
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potential refusal to grant certification), this Court elected to dismiss the entire case to enable such
appeal as a matter of right. This ultimate result may be one which promotes judicial economy and
avoids the necessity for an appeal following trial and possible reversal and remand for retrial given
this Court’s earlier ruling on the “economic loss” rule.

This Court’s stated difficulty and uncertainty in determining the proper application of the
“economic loss” rule and its effect, if any, in this case, underscores the fact that the interests of
justice clearly do not support an award of costs to Defendant in this case.

CONCLUSION

Based on the foregoing, Plaintiff respectfully submits that Defendant’s Memorandum of
Costs should be denied in its entirety for the reasons stated above.

Alternatively, Plaintiff submits that Defendant’s Memorandum of Costs should be denied in
part based on the objections with respect to specific items of costs claimed for the reasons stated
above.

DATED this Zfzf/% of October, 2008.

RACINE, OLSON, NYE, BUDGE
& BAILEY, CHARTERED

2 JOHN R. GOODELL

Attorneys for Plaintiff |/
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the _é {[/day (gf'; October, 2008, I served a true and correct copy
of the above and foregoing document to the following person(s) as follows:

Gary L. Cooper (Y] U.S.Mail
COOPER & LARSEN, CHARTERED Postage Prepaid
151 N. 3" Ave., Ste. 210 [ ] Hand Delivery
P.O. Box 4229 [ ] Overnight Mail
Pocatello, 1D 83205-4229 [ ] Facsimile

Fax: 235-1182

W M/{/

JOUN R. GOODELL
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John R. Goodell (ISB#: 2872)

Brent L. Whiting (ISB#: 6601)
RACINE, OLLSON, NYE,

BUDGE & BAILEY, CHARTERED
P.O. Box 1391

Pocatello, Idaho 83204-1391
Telephone: (208)232-6101

Fax: (208)232-6109

Email: jrgi@racinelaw.net

Attorneys for PlaintiffiAppellant Brian and Christie, Inc. dba Taco Time
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR THE COUNTY OF MADISON
BRIAN AND CHRISTIE, INC., an Idaho

corporation, and d/b/a TACO TIME, as
assumed business name,

Case No. CV-06-826

NOTICE OF APPEAL
Plaintitf/ Appellant,

VS,

LEISHMAN ELECTRIC, INC., an
Idaho corporation,

Defendant/Respondent, Fee Category/Amount: (T)($101)
and

“JOHN DOES 1-10,”

)
)
,)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
Defendants. )
3

TO: THE ABOVE NAMED RESPONDENT, LEISHMAN ELECTRIC, INC., AND THE
PARTY’S ATTORNEYS, GARY L. COOPER, COOPER & LARSEN, P. O. BOX 4229,

POCATELLO,ID 83205-4229; AND THE CLERK OF THE ABOVE ENTITLED COURT.

NNTICE NE APPEAT . Poao 1
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NOTICE IS HEREBY GIVEN THAT:

1. The above named Appellant, Brian and Christie, Inc.. appeals against the above
named Respondent to the Jdaho Supreme Court from the final Judgment of Dismissal tiled 10/1/08;
Memorandum Decision On Plaintiff”s Motion To Reconsider [and Plaintiff’s Motion to Amend
Complaint] filed 10/1/08; prior Memorandum Decision [Granting Partial Summary Judgment Re:
“Economic Loss” Rule] filed 10/15/07; and Order awarding costs to be entered after entry ot final
judgment herein as a result of the hearing on costs heard 11/3/08, which rulings were entered in the
above entitled action on the dates stated above by the Honorable Brent J. Moss, District Judge,
presiding.

2. That the party has a right to appeal to the Idaho Supreme Court, and the judgements
or orders described in paragraph 1 above are appealable orders under and pursuant to Rule 11(a)1)
and/or 11(a)(7), LA.R.

3. A preliminary statement of the issues on appeal which the appellant then intends to
assert in the appeal; provided, any such list of issues on appeal shall not prevent the appellant from
asserting other issues on appeal, include the following:

A. Does the “economic loss” rule bar recovery as a matter of law by a building/
restaurant owner, against a licensed electrical contractor, whose negligent work causes an electrical
fire, and resulting substantial property damage to a building and contents?

B. Is a plaintiff entitled to recovery 100% of damages sustained in an electrical
fire without reduction for settlement proceeds recovered from another tortfeasor, under I.C. § 6-805
and the Sani-Top case?

C. Is a plaintiff entitled to recover prejudgment interest in a negligence action

ATATIATR O ATDDR AT D
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for cost or repairs to a building and replacement of contents?

4.

5.

6.

Has an order been entered scaling all or any portion of the record? NO.

(a) Is a reporter’s transcript requested?
YES.
(b) The appellant requests the preparation of the following portions of the

reporter’s transcript:
SEPTEMBER 16, 2008 HEARING ON PLAINTIFF’S MOTION TO
RECONSIDER PARTIAL SUMMARY JUDGMENT.
The appellant requests the following documents to be included in the clerk’s record
in addition to those automatically included under Rule 28, LA.R.:
DEFENDANT’S MOTION FOR SUMMARY JUDGMENT, FILED 6/5/2007;
AFFIDAVIT OF GARY L. COOPER, FILED 6/5/2007,
AFFIDAVIT OF BRIAN LARSEN, FILED 7/2/2007;
AFFIDAVIT OF BRENT L. WHITING, FILED 9/4/2007;
MEMORANDUM DECISION |[GRANTING PARTIAL SUMMARY
JUDGMENT RE: “ECONOMIC LOSS”], FILED 10/15/2007;
PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT, FILED 4/10/2008;
SECOND AFFIDAVIT OF BRIAN LARSEN, FILED 4/10/08;
AFFIDAVIT OF MICHAEL C. HIGGINS, P.E., FILED 4/10/08;
AFFIDAVIT OF SCOTT KIMBROUGH, Ph.D., P.E., FILED 4/10/08;
AFFIDAVIT OF ROBERT “JAKE” JACOBSEN, C.F.L., FILED 4/10/08;

AFFIDAVIT OF MICHAEL PACKER, FILED 4/11/08;

NOATIOT NT ADDIT AT . Doen 2
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AFFIDAVIT OF JOHN R. GOODELL, FILED 6/16/2008;

MOTION FOR RECONSIDERATION [RE: “ECONOMIC LOSS”],
FILED 8/12/2008;

MOTION TO AMEND COMPLAINT, FILED 8/29/2008;

AMENDED COMPLAINT AND DEMAND FOR JURY TRIAL [PROPOSED],
FILED 8/29/2008;

MEMORANDUM DECISION ON PLAINTIFF’S MOTION TO
RECONSIDER, FILED 10/1/2008;

JUDGMENT OF DISMISSAL, FILED 10/1/2008;

MEMORANDUM OF COSTS, FILED 10/8/2008;

AFFIDAVIT OF GARY L. COOPER IN SUPPORT OF AWARD OF COSTS,
INCLUDING DISCRETIONARY COSTS, FILED 10/8/2008;

PLAINTIFF’S OBJECTIONS AND MOTION TO DISALLOW COSTS,
FILED 10/15/2008;

ALSO:

COURT’S RULING ON COSTS TO BE ISSUED AFTER THIS NOTICE OF

APPEAL WAS PREPARED.

I certify:

(a).  That a copy of this notice of appeal has been served on each reporter of
whom a transcript has been requested as named below at the address set out
below:

David Marlow, Court Reporter
¢/o District Court Clerk
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P. O. Box 389
Rexburg, 11 83440.

NP / - . . . . -
(). >i I'hat the clerk of'the district court has been paid the estimated fee for
preparation of the reporter’s transcript.

(e)(1). é That the estimated fee for preparation of the clerk’s record had been
paid.
(d)1). MM\LM That the appellate filing fee has been paid.

(e).  That service has been made upon all parties required to be served pursuant
to Rule 20.

DATED this E é iy(dayof‘l\lovember, 2008.

RACINE, OLSON, NYE, BUDGE
& BAILEY, CHARTERED

o o hecd )

V' JOHN R. GOODELL
Attorneys for Plaintiff

CERTIFICATE OF SERVICE

ITHEREBY CERTIFY that on the E{» ay of November, 2008, T served a true and correct
copy of the above and foregoing docume the following person(s) as follows:

Gary L. Cooper (V] U.S. Mail
COOPER & LARSEN, CHARTERED Postage Prepaid
151 N. 3" Ave., Ste. 210 [ ] Hand Delivery
P. O. Box 4229 [ ] Overnight Mail
Pocatello, ID 83205-4229 [ ] Facsimile

Fax: 235-1182

JOHN/R. GOODELL
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DIS ITRI(Q‘V oF
STATE OF IDAHO, IN AND FOR MADISON COUNTY

BRIAN AND CHRISTIE, INC., an Idaho )
Corporation, and dba TACO TIME, an )
Assumed business name, ) Case No. CV-06-826
)
Plainti{fs, )
) ORDER RE: COSTS
v. )
)
LEISHMAN ELECTRIC, INC,, an Idaho )
Corporation; and JOHN DOES 1-10, )
)
Defendants. )
)

The Court reviewed Plaintiffs’ objections to costs. In this case, even though the
Court decided the case based on a legal issue, Defendants were justified in hiring experts,
taking depositions, and preparing exhibits in preparation for trial. The Court finds that
Defendants’ “Costs as a Matter of Right” are reasonable.!

Plaintiffs object to Defendants’ “Discretionary Costs.” Defendants hired their
own expert witness to rebut Plaintiffs’ expert witness.” This is a necessary and
exceptional cost reasonably incurred.® Similarly, the trip to Denver to depose Plaintiffs’
expert, Mr. Higgins, was a necessary and exceptional cost reasonably incurred.
However, it is not reasonable that Plaintiffs should bear the full cost of mediation. The
$393.75 as one-half of the mediation fee will be born by Defendants. All other costs are
awarded as outlined in Defendants’ Memorandum of Costs.

So Ordered.

STy e,
S\\\/\;Z;.OQ\) YOA . @\/{é
Brent J. Moss, Da‘mct Jegdgd MADISON =
Z 2 &5
EG N CON
. Wik
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing Order was this
:’7 day of November, 2008, served upon the following individuals via U.S. Mail,
postage prepaid:

John Goodell & Brent Whiting

RACINE, OLSON, NYE, BUDGE, & BAILEY, CHTD.
P.O. Box 1391

Pocatello, 1D 83204-1391

Counsel for Plaintiffs

Gary L. Cooper

COOPER & LARSEN, CHTD.
151 North Third Ave., Suite 210
P.0O. Box 4229

Pocatello, ID 83205-4229
Counsel for Defendant

By: %

Deputy Clerk
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Gary L. Cooper - ldaho State Bar #1814
COOPER & LARSEN, CHARTERED
151 North Third Avenue, Suite 210
P.0. Box 4229

Pocatello, 1D 83205-4229

Telephone:  (208) 235-1145
Facsimile: (208) 235-1182

MADISON COUNTY e

Counsel for Defendant Leishman Electric, Inc.

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MADISON

BRIAN AND CHRISTIE, INC., an Idaho
corporation, and dba TACO TIME, an
assumed business name,

CASE NO. CV-06-826

Plaintift,
JUDGMENT

LEISHMAN ELECTRIC, INC., an
Idaho corporation; and JOHN DOES 1-10,

Defendants.

)
)
)
)
)
)
Vs. )
)
)
)
)
)
3

IT IS HEREBY ORDERED Defendant, Leishman Electric, Inc., is awarded a Judgment
against the Plaintiff, Brian and Christie, Inc. dba Taco Time, for costs in the amount of $12,150.00.

DATED this _,?@/ day of November, 2008.

BRENT J. M@§s
District Judge

JIDGMENT - Pacr 1

JUDGMENT
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CLERK’S CERTIFICATE OF SERVICE

[ hereby certify that on the 532;‘( day of November, 2008, I served a true and correct copy of

the foregoing to:

John Goodell & Brent Whiting

Racine Olson Nye Budge & Bailey, Chtd
P. 0. Box 1391

Pocatello, ID 83204-1391

Gary L. Cooper

Cooper & Larsen

P. O. Box 4229
Pocatello, ID 83205-4229

By:

JUDGMENT
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AT U.S. mail
[ ] Express mail
[ '] Handdelivery
[ ] Fax: 232-6109

M/ U.S. mail

[ Express mail
[ Hand delivery
[ Fax: 235-1182

CLERK OF THE COURT

St

Deputy Clerk




IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MADISON

BRIAN AND CHRISTIE, INC., an Idaho )
corporation, and d/b/a TACO TIME, as )
assumed business name )
)
Plaintiff-Appellant ) SUPREME COURT NO.
) CASE NO. CV-06-826
)
\ ) CLERK’S CERTIFICATE OF
) APPEAL
LEISHMAN ELECTRIC, INC., an Idaho }
corporation )
Defendant-Respondent )
and )
)
“JOHN DOES 1-10> )

APPEAL FROM: 7 Judicial District Madison County

HONORABLE Brent J. Moss PRESIDING

CASE NO. FROM COURT: CV-2006-826

ORDER OF JUDGMENT APPEALED FROM: Judgment of Dismissal filed October 1, 2008, Memorandum
Decision on Plaintiff’s Motion to Reconsider fand Plaintiff’s Motion to Amend Complaint] filed October 1, 2008,
Prigr Memorandum Decision [Granting Partial Summary Judgment RE: “Economic Loss” Rulef filed October 15,
2007, and Order Awarding Cost, filed November 24, 2008

ATTORNEY FOR APPELLANT: John R Goodell and Brent L Whiting, RACINE, OLSON, NYE, BUDGE &
BAILEY, CHARTERED, PO Box 1391, Pocatello, ID 83204-1391

ATTORNEY FOR THE RESPONDENT: Gary L Cooper, COOPER & LARSEN, CHARTERED, PO Box 4229,
Pocatello, ID 83205-4229

APPEALED BY: BRIAN AND CHRISTIE, INC., an Idaho Corporation, and dba TACO TIME, an assumed
business nume

APPEALED AGAINST: LEISHMAN ELECTRIC, INC., an Idaho Corporation; and JOHN DOES 1-10
NOTICE OF APPEAL FILED: November 3, 2008 ( Judgment on Attorney’s fees filed November 24, 2008)
AMENDED NOTICE OF APPEAL FILED:N/A

NOTICE OF CROSS-APPEAL FILED: N/A

AMENDED NOTICE OF CROSS-APPEAL FILED: N/A

APPELLATE FEE PAID: Yes

RESPONDENT OR CROSS RESPONDENT’S REQUEST FOR ADDITIONAL RECORD: N/A
TRANSCRIPT FILED: No

WAS DISTRICT COURT REPORTER’S TRANSCRIPT REQUESTED ?:Yes

IF SO, NAME OF REPORTER: David Marlowe

ESTIMATED NUMBER OF PAGES: Less than 100

NAME AND ADDRESS: David Marlowe, PO Box 389, Rexburg, ID 83440

Dated thigZ2 day of Qﬂo , 2008
Marilyn R. Rasmussen

BY %-’&éw’/

DEPUTY CLERK

CLERK’S CERTIFICATE OF APPEAL
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ORIGINAL

John R. Goodell (ISB#: 2872)

Brent [.. Whiting (ISB#: 6601)
RACINE, OLSON, NYE,

BUDGE & BATILEY, CHARTERED
P.O. Box 1391

Pocatello, Idaho 83204-1391
Telephone: (208)232-6101

Fax: (208)232-6109

Email: jrg@racinelaw.net

MADISON COUNTY

Attorneys for PlaintiffiAppellant Brian and Christie, Inc. dba Taco Time
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR THE COUNTY OF MADISON
BRIAN AND CHRISTIE, INC., an Idaho

corporation, and d/b/a TACO TIME, as
assumed business name,

Case No. CV-06-826

AMENDED NOTICE OF APPEAL
Plaintift/ Appellant,

\ER

)
)
)
)
)
)
)
)
LEISHMAN ELECTRIC, INC., an )
Idaho corporation, )
)
Defendant/Respondent, ) Fee Category/Amount: (T)($101)
)
and )
)
)
)
)
)

“JOHN DOES 1-10,”

Defendants.

TO:  THE ABOVE NAMED RESPONDENT, LEISHMAN ELECTRIC, INC., AND THE
PARTY’S ATTORNEYS, GARY L. COOPER, COOPER & I.LARSEN, P. O. BOX 4229,
POCATELLO,ID 83205-4229; AND THE CLERK OF THE ABOVEENTITLED COURT.

NOTICE IS HEREBY GIVEN THAT:
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I. The above named Appellant, Brian and Christie, Inc., appeals against the above
named Respondent to the ldaho Supreme Court from the final Judgment of Dismissal filed 10/1/08;
Memorandum Decision On Plaintitf’s Motion To Reconsider [and Plaintiff’s Motion to Amend
Complaint] filed 10/1/08; prior Memorandum Decision [Granting Partial Summary Judgment Re:
“Fconomic Loss” Rule] filed 10/15/07; and supplemental Judgment awarding costs filed 11/24/08,
the Honorable Brent J. Moss, District Judge, presiding.

2. That the party has a right to appeal to the Idaho Supreme Court, and the judgements
or orders described in paragraph | above are appealable orders under and pursuant to Rule 11(a)(1)
and/or 11(a)(7), LAR.

3. A preliminary statement of the issues on appeal which the appellant then intends to
assert in the appeal; provided, any such list of issues on appeal shall not prevent the appellant from
asserting other issues on appeal, include the following:

A. Does the “economic loss™ rule bar recovery as a matter of law by a building/
restaurant owner, against a licensed electrical contractor, whose negligent work causes an electrical
fire, and resulting substantial property damage to a building and contents?

B. Is a plaintiff entitled to recovery 100% of damages sustained in an electrical
fire without reduction for settlement proceeds recovered from another tortfeasor, under 1.C. § 6-805
and the Sani-Top case?

C. Is a plaintiff entitled to recover prejudgment interest in a negligence action
for cost or repairs to a building and replacement of contents?

4, Has an order been entered sealing all or any portion of the record? NO.
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A

6.

(a) Is a reporter’s transcript requested?
| YES.
(b) The appellant requests the preparation of the following portions of the
reporter’s transcript:
SEPTEMBER 16, 2008 HEARING ON PLAINTIFF’S MOTION TO
RECONSIDER PARTIAL SUMMARY JUDGMENT.
The appellant requests the following documents to be included in the clerk’s record
in addition to those automatically included under Rule 28, LA.R.:
DEFENDANT’S MOTION FOR SUMMARY JUDGMENT, FILED 6/5/2007;
AFFIDAVIT OF GARY L. COOPER, FILED 6/5/2007;
AFFIDAVIT OF BRIAN LARSEN, FILED 7/2/2007;
AFFIDAVIT OF BRENT L. WHITING, FILED 9/4/2007;
MEMORANDUM DECISION |[GRANTING PARTIAL SUMMARY
JUDGMENT RE: “ECONOMIC LOSS”|, FILED 10/15/2007;
PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT, FILED 4/10/2008;
SECOND AFFIDAVIT OF BRIAN LARSEN, FILED 4/10/08;
AFFIDAVIT OF MICHAEL C. HIGGINS, P.E., FILED 4/10/08;
AFFIDAVIT OF SCOTT KIMBROUGH, Ph.D., P.E., FILED 4/10/08;
AFFIDAVIT OF ROBERT “JAKE” JACOBSEN, C.F.1., FILED 4/10/08;
AFFIDAVIT OF MICHAEL PACKER, FILED 4/11/08;
AFFIDAVIT OF JOHN R. GOODELL, FILED 6/16/2008;

MOTION FOR RECONSIDERATION [RE: “ECONOMIC LOSS”],

AMENDFEDN NOTICE OF APPEAL, - Pace 3

AMENDED NOTICE OF APPEAL

PAGE 354




FILED 8/12/2008;

MOTION TO AMEND COMPLAINT, FILED 8/29/2608;

AMENDED COMPLAINT AND DEMAND FOR JURY TRIAL [PROPOSED],
FILED 8/29/2008;

MEMORANDUM DECISION ON PLAINTIFF’S MOTION TO
RECONSIDER, FILED 10/1/2008;

JUDGMENT OF DISMISSAL, FILED 10/1/2008;

MEMORANDUM OF COSTS, FILED 10/8/2008;

AFFIDAVIT OF GARY L. COOPER IN SUPPORT OF AWARD OF COSTS,
INCLUDING DISCRETIONARY COSTS, FILED 10/8/2008;

PLAINTIFF’S OBJECTIONS AND MOTION TO DISALLOW COSTS,
FILED 10/15/2008;

JUDGMENT [SUPPLEMENTAL AWARDING COSTS], FILED 11/24/08.

I certify:

(a).  That a copy of this amended notice of appeal has been served on each
reporter of whom a transcript has been requested as named below at the
address set out below:

David Marlow, Court Reporter
¢/o District Court Clerk
P. O. Box 389

Rexburg, 1D 83440.

(b)(1). __ X Thatthe clerk of the district court has been paid the estimated fee for
preparation of the reporter’s transcript.

(¢)(1). _X  'That the estimated fee for preparation of the clerk’s record had been
paid.

(d)(1). _X _That the appellate filing fee has been paid.
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(e).  That service has been made upon all parties required to be served pursuant
to Rule 20.

DATED this B %y of December, 2008.

RACINE, OLSON, NYE, BUDGIE
& BAILEY, CHARTERED

By:
.GOODELL
Attorneys for Appellant
CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the.C;_ gay of December, 2008, 1 served a true and correct
copy of the above and foregoing document to the following person(s) as follows:

Gary L. Cooper [ V] ] U.S. Mail
COOPER & LARSEN, CHARTERED Postage Prepaid
151 N. 3 Ave., Ste. 210 [ ] Hand Delivery
P. O. Box 4229 [ ] Overnight Mail
Pocatello, ID 83205-4229 [ ] Facsimile

Fax:235-1182

bocdttf

JOHN R. GOODELL /

A RSTTRTIRIIEY YA Arowe v o= S m———— <
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR MADISON COUNTY

BRIAN AND CHRISTIE, INC., AN
IDAHO CORPORATION, AND D/B/A
TACO TIME, AN ASSUMED BUSINESS
NAME
PLAINTIFF-
APPELLANT

SUPREME COURT NO 35929-2008
CASE NO. CV-2006-826

VS CERTIFICATE OF EXHIBITS
LEISHMAN ELECTRIC, INC., AN
IDAHO CORPORATION; AND JOHN
DOES 1-10

DEFENDANT-
RESPONDENT

N e e e T e e e e S S S S e

1, Gwen Cureton, Deputy Clerk of the District Court of the Seventh Judicial District
of the State of' Idaho, in and for Madison County, do hereby certify that the {ollowing is a list of the
exhibits, offered or admitted and which have been lodged with the Supreme Cowrt or retained as
indicated:

NO. DESCRIPTION SENT/RETAINED
NONE

IN WITNESS, WHEREOF, [ have hereunto set my hand and affixed the seal of the

said Court this fif day o 7.8 gZOO?
& A :
/

MARILYN R. RASMUSSEN
CLERK OF THE DISTRICT COURT
| Hgkigﬁnsmre ;
CERTIF .
FOREGOING msr‘;J::mv Q
O BE A TRUE AND COR.
¢ A OF THE ORIG-

Deputy Clerk

Hs Bsmusseon
ﬂg’»san:Coqﬁly Cleek,
) Aud nd-Recorder,
Cler Bisteict Coynt

Deputy




In the Supreme Court of the State of Idaho

BRIAN AND CHRISTIE, INC., an Idaho
corporation, and dba TACO TIME, an
assumed business name,

Plaintift-Appellant,
ORDER GRANTING MOTION TO
V. AUGMENT THE RECORD

Supreme Court Docket No. 35929-2008
Madison County No. 2006-826

LEISHMAN ELECTRIC, INC., an Idaho
corporation,

Defendant-Respondent.
and

JOHN DOES 1-10,

S N M e N e’ e e e e S e e e’ e M’ e’

Defendants.
A MOTION TO AUGMENT THE RECORD AND STATEMENT IN SUPPORT
THEREOF was filed by counsel for Respondent on August 18, 2009. Therefore, good cause
appearing,
IT HEREBY IS ORDERED that Respondent’s MOTION TO AUGMENT THE RECORD
be, and hereby is, GRANTED and the augmentation record shall include the documents listed
below, file stamped copies of which accompanied this Motion, as EXHIBITS:

1. Affidavit of Paul Moore, file-stamped June 9, 2008; and
2. Second Affidavit of Gary L. Cooper, file-stamped June 9, 2008.

. T
DATED this 2 0 ~of August 2009.

For the Supreme Court

Shephen Ko~

Stephen W. Kenyon, Clrk

cc: Counsel of Record




IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MADISON

BRIAN AND CHRISTIE, INC., AN
IDAHO CORPORATION, AND D/B/A/
TACO TIME, AN ASSUMED BUSINESS
NAME

PLAINTIFF CLERK’S CERTIFICATE
APPELLANT
SUPREME COURT N0.35929-2008
CASE NO. CV-2006-826

Vs

LEISHMAN ELECTRIC, INC., AN
IDAHO CORPORATION; AND
JOHN DOES 1-10
DEFENDANT-
RESPONDENT

RN RN NI N NN N NN NN

I. Marilyn R. Rasmussen, Clerk of the District Court of the 7" Judicial
District of the State of Idaho, in and for the County of Madison, do hereby certify that the
foregoing Clerk’s Record in the above entitled cause was compiled and bound under my
direction and contains true and correct copies of all pleadings, documents and papers
designated to be included under Rule 28, 1AR, the Notice of Appeal, any Notice of Cross
Appeal, and any additional documents requested to be included.

I further certify that all documents, x-rays, charts and pictures offered or admitted
as exhibits in the above entitled cause, if any, will be duly lodged with the Clerk of the
Supreme Court with any Reporter’s Transcript and the Clerk’s Record (except for
exhibits, which are retained in the possession of the undersigned), as required by Rule 31
of the Appellate Rules.

IN WITNESS WHE RLOP I have hereunto set my hand and affixed the seal of
said Court th“,%}i day of { 20@?

MARILYN R. RASMUSSEN
CLERK OF THE DISTRICT COURT

CERTIFICATE
! %EF&EEY CWHFY THE

..,..Luf)gv 3,: T"lé QRJG. Deputy Clerk

DN FILE IN gy
CE,




IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MADISON

)
BRIAN AND CHRISTIE, INC., AN )
IDAHO CORPORATION, AND D/B/A )
TACO TIME, AN ASSUMED )
BUSINESS NAME )
PLAINTIFF- )
APPELLANT }  CERTIFICATE OF SERVICE
VS ) CASE NO. CV-2000-826
) SUPREME COURT NO. 35929-2008
LEISHMAN ELECTRIC, INC., AN )
IDAHO CORPORATION: AND )
JOHN DOES 1-10 )
DEFENDANT- )
RESPONDENT )

I, Gwen Cureton, Deputy Clerk of the District Court of the Seventh Judicial District of
the State of Idaho, in and for the County of Madison, do hereby certify that 1 have
personally served or mailed, by United States Mail, postage prepaid, one copy of the
Clerk’s Record and any Reporter’s Transcript to each of the parties or their Attorney of
Record as follows: ‘

John R Goodell Gary I, Cooper

Brent L. Whiting Cooper & Larsen, Chartered
Racine, Olson, Nye, Budge & P.O. Box 4229

Bailey, Chartered Pocatello, ID 83205-4229
P.O. Box 1391

Pocatello, 11D 83204-1391

IN WITNESS WHEREOF, [ have hereunto set my hand and affixed the
seal of the said Court thls/yi day of |} 4.4 , 200?
MARILYN R RA SMUSSEN

CLERK OF THE DISTRICT COURT

CERTIFICATE
| HEREBY CERTIFY 1he |
“OR EGOING INSPRUMENT—

C BE A TRUE AN
RECT COPY OF THEGOC’??; Deputy Clerk

INAL ON FILE N gy
OFFICE
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