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Date: 2/26/2009
Time: 03:23 PM

Page 1 of 3

h Judicial District Court - Ada Coun

ROA Report

Case: CV-OC-2008-01215 Current Judge: Richard D. Greenwood

Frank J Fazzio Jr, etal. vs. Edward J Mason

Frank J Fazzio Jr, Cindy Ann Fazzio, Idaho Livestock Company Lic vs. Edward J Mason

User: CCTHIEBJ

Date Code User Judge
1/22/2008 NCOC CCAMESLC New Case Filed - Other Claims Kathryn A. Sticklen
COMP CCAMESLC Application for Entry of Arbitration Award or in the Kathryn A. Sticklen
Alternative Complaint for Breach of Contract
SMFI CCAMESLC Summons Filed Kathryn A. Sticklen
1/28/2008 ACCP MCBIEHKJ Acceptance Of Service 1/23/08 Kathryn A. Sticklen
2/12/2008 ANSW CCEARLJD Answer (Clark for Edward Mason) Kathryn A. Sticklen
2/14/2008 HRSC CCKENNJA Hearing Scheduled (Status by Phone Kathryn A. Sticklen
03/20/2008 03:30 PM) wistipulation
2/19/2008 NOTS CCCHILER Notice Of Service Kathryn A. Sticklen
3/20/2008 HRHD CCKENNJA Hearing result for Status by Phone held on Kathryn A. Sticklen
03/20/2008 03:30 PM: Hearing Held
w/stipulation
STIP CCTOONAL Stipulation for Scheduling and Planning Kathryn A. Sticklen
3/24/2008 NOTC CCCHILER Notice of Compliance Kathryn A. Sticklen
4/1/2008 STIP CCTOWNRD Stipulation for Scheduling and Planning Kathryn A. Sticklen
4/4/2008 ORDR CCKENNJA Order Governing Proceedings and Setting Trial  Kathryn A. Sticklen
HRSC CCKENNJA Hearing Scheduled (Pretrial Conference Kathryn A. Sticklen
02/02/2009 04:30 PM) Phone
HRSC CCKENNJA Hearing Scheduled (Court Trial 02/17/2009 Kathryn A. Sticklen
09:00 AM) 4 Days
STIP MCBIEHKJ Stipulation Amending Stipulation for Scheduling  Kathryn A. Sticklen
and Planning
4/7/2008 MOTN CCTEELAL Motion to Compel Kathryn A. Sticklen
AFSM CCTEELAL Affidavit In Support Of Motion to Compel Kathryn A. Sticklen
4/9/2008 HRSC CCAMESLC Noticeo of Hearing (Motion to Compel Kathryn A. Sticklen
05/21/2008 02:30 PM)
4/14/2008 MOTN CCTOONAL Motion to Disqualify Alternate Judge Kathryn A. Sticklen
5/1/2008 MOTN CCTEELAL Motion for Protective Order Kathryn A. Sticklen
AFFD CCTEELAL Affidavit of Merlyn W Clark in Support of Motion  Kathryn A. Sticklen
for Protective Order
MEMO CCTEELAL Memorandum in Support of Motion for Protective Kathryn A. Sticklen
Order
5/2/2008 NOHG CCEARLJD Notice Of Hearing re Motion for Protective Order Kathryn A. Sticklen
(05.21.08@2:30pm)
5/13/2008 AFFD CCTOWNRD  Supplemental Affidavit of Merlyn Clark in Kathryn A. Sticklen
Opposition to Motion to Compel
MEMO CCTOWNRD Memorandum in Opposition to Motion to Compel Kathryn A. Sticklen
5/15/2008 OBJT CCTEELAL Objection to Motion for Protective Order Kathryn A. Sticklen
5/19/2008 REPL CCTOONAL Reply in Support of Motion for Protective Order  Kathryn A. Sticklen
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Date: 2/26/2009
Time: 03:23 PM

Page 2 of 3

rth Judicial District Court - Ada Cou

ROA Report

Case: CV-0OC-2008-01215 Current Judge: Richard D. Greenwood

Frank J Fazzio Jr, etal. vs. Edward J Mason

Frank J Fazzio Jr, Cindy Ann Fazzio, Idaho Livestock Company Llc vs. Edward J Mason

User: CCTHIEBJ

Date Code User Judge
5/21/2008 DCHH CCKENNJA Hearing result for Motion to Compel held on Kathryn A. Sticklen
05/21/2008 02:30 PM: District Court Hearing Helc
Court Reporter: L. Anderson
Number of Transcript Pages for this hearing
estimated: Less than 100 and Motion for
Protective Order
6/6/2008 ORDR CCKENNJA ORder on Motion to Compel & motion for Kathryn A. Sticklen
protective order
€/11/2008 NOHG CCBURGBL Notice Of Hearing Re: Motion for Protective Order Kathryn A. Sticklen
(7/15/08@3:00pm)
HRSC CCBURGBL Hearing Scheduled (Motion For Protective Order Kathryn A. Sticklen
07/15/2008 03:00 PM)
MOTN CCAMESLC Motion for Entry of Protective Order Kathryn A. Sticklen
AFSM CCAMESLC Affidavit In Support Of Motion for Protective Order Kathryn A. Sticklen
6/16/2008 STIP CCDWONCP  Stipulation for Entry of Order Granting Motion for Kathryn A. Sticklen
Protective Order
6/18/2008 ORDR DCLYKEMA Order Granting Motion for Protective Order Kathryn A. Sticklen
HRVC CCKENNJA Hearing result for Motion For Protective Order Kathryn A. Sticklen
held on 07/15/2008 03:00 PM: Hearing Vacated
6/24/2008 NOTC CCTEELAL Notice of Compliance Kathryn A. Sticklen
8/4/2008 MOSJ CCMAXWSL Motion For Summary Judgment Kathryn A. Sticklen
MEMO CCMAXWSL Memorandum in Support on Motion for Summary Kathryn A. Sticklen
Judgment
AFFD CCMAXWSL Affidavit of Frank J Fazzio, Jr. Kathryn A. Sticklen
NOTC CCMAXWSL Notice of Hearing (Oct. 21, 2008 @ 3:00pm) Kathryn A. Sticklen
HRSC CCMAXWSL Hearing Scheduled (Motion for Summary Kathryn A. Sticklen
Judgment 10/21/2008 03:00 PM)
10/7/2008 NOTC CCMCLILI Notice of Compliance Kathryn A. Sticklen
AFFD CCMCLILI Affidavit of Edward J. Mason in Opposition to Kathryn A. Sticklen
Plaintiff's Motion for Summary Judgment
Document sealed
MEMO CCMCLILI Memorandum in Opposition to Plaintiff's Motino  Kathryn A. Sticklen
for Summary Judgment
Document sealed
10/14/2008 AFFD CCGARDAL Affidavit of Derek A Pica Kathryn A. Sticklen
Document sealed
MEMO CCGARDAL Memorandum in Response to Defendant's Kathryn A. Sticklen
Memorandum in Opposition to Plaintiff's Motion
for Summary Judgment
Document sealed o
10/15/2008 AFFD CCAMESLC Second Affidavit of Derek A Pica Kathryn A. Sticklen
Document sealed
10/17/2008 AFFD MCBIEHKJ Supplemental Affidavit of Edward J Mason in Kathryn A. Sticklen

Opposition to MSJ
Document sealed
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Date: 2/26/2009
Time: 03:23 PM

Fage 3 of 3

Frank J Fazzio Jr, Cindy Ann Fazzio, Idaho Livestock Company Llc vs. Edward J Mason

Cate

Code

User

rth Judicial District Court - Ada Cou

ROA Report

Case: CV-0OC-2008-01215 Current Judge: Richard D. Greenwood
Frank J Fazzio Jr, etal. vs. Edward J Mason

User: CCTHIEBJ

Judge

10/21/2008

11/3/2008

11/4/2008

11/6/2008

11/12/2008

12/30/2008

1/8/2009

1/13/2009

1/20/2009
1/21/2009

1/22/2009

1/26/2009

1/28/2009

DCHH

MOTN

MOTN
AFFD
BREF

MISC

AFFD

NOHG

HRSC

DEOP
CDIs

STAT
CHRT

MEMC
AFFD
APSC
HRVC

HRVC

HRVC

MOTN

REQU

OBJT

OBJC

CCKENNJA

CCLYKEAL

CCLYKEAL
CCLYKEAL
CCAMESLC

CCNELSRF

CCTOWNRD

CCCHILER

CCCHILER

CCKENNJA
CCKENNJA

CCKENNJA
CCKENNJA

CCCHILER
CCCHILER
CCTHIEBJ
CCKENNJA

CCKENNJA

CCKENNJA

CCFERCJD
CCFERCJD

CCNELSRF

CCNELSRF

Hearing result for Motion for Summary Judgment
held on 10/21/2008 03:00 PM: District Court

Hearing Held

Court Reporter: Leslie Anderson
Number of Transcript Pages for this hearing
estimated: Less than 100 pages

Motion to Extend Dates to Amend Complaint and
Disclose Expert Witnesses

Motion for Leave to Amend Complaint
Affidavit of Derek A Pica
Supplimental Briefing in Opposition to Motion for

Summary Judgment

Supplemental Memordandum in Support of
Motion for Summary Judgment and in Support of
Motion to Amend Complaint

2nd Affidavit of Frank Fazzio in Response to
Assertion in Supplemental Brief that Plaintiff Must

Prove Compliance
Notice Of Hearing

Hearing Scheduled (Motion 01/21/2009 04:00

PM)

Memorandum Decision & Order

Civil Disposition entered for: Mason, Edward J,
Defendant; Fazzio, Cindy Ann, Plaintiff, Fazzio,
Frank J Jr, Plaintiff, Idaho Livestock Company
Lic, Plaintiff. Filing date: 12/30/2008

STATUS CHANGED: Closed
Changed Assigned Judge: Retired (batch

process)
Memorandum Of Costs

Affidavit of Attorney Fees
Appealed To The Supreme Court

Hearing result for Court Trial held on 02/17/2009
09:00 AM: Hearing Vacated 4 Days

Hearing result for Pretrial Conference held on
02/02/2009 04:30 PM: Hearing Vacated Phone

Hearing result for Motion held on 01/21/2009
04.00 PM: Hearing Vacated

Motion to Dismiss Appeal Filed January 20, 2008

Plaintiffs' / Respondants' Request for Additional
Documents in The Record

Defendants Objection and Motion to Disallow
Plaintiffs Memorandum of Costs and Fees

Objection to Motion to Dismiss Appeal

Kathryn A. Sticklen

Kathryn A. Sticklen

Kathryn A. Sticklen
Kathryn A. Sticklen
Kathryn A. Sticklen

Kathryn A. Sticklen
Kathryn A. Sticklen
Kathryn A. Sticklen

Kathryn A. Sticklen

Kathryn A. Sticklen
Kathryn A. Sticklen

Richard D. Greenwood

Richard D. Greenwood
Richard D. Greenwood
Richard D. Greenwood
Kathryn A. Sticklen

Kathryn A. Sticklen
Kathryn A. Sticklen

Richard D. Greenwood
Richard D. Greenwood

Richard D. Greenwoqd

Richard W‘ﬂsd
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DEREK A.PICA, PLLC J. DAVID NAVARHO, Clerk
ATTORNEY AT LAW By L. AMES '
DEPUTY

199 N. CAPITOL BLVD., SUITE 302
BOISE, ID 83702

TELEPHONE: (208) 336-4144
FACSIMILE NoO.: (208) 336-4980
IDAHO STATE BAR NO. 3559

ATTORNEY FOR Plaintiffs

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

FRANK J. FAZZIO, JR. and CINDY ANN ) T~ A N
FAZZIO, husband and wife, and IDAHO ) (Y O U p8c1215
LIVESTOCK COMPANY, LLC, an ) Case No.
Idaho Limited Liability Company, )
)
Plaintiffs, ) APPLICATION FOR ENTRY OF
) ARBITRATION AWARD, OR IN
VS. ) THE ALTERNATIVE, COMPLAINT
) FOR BREACH OF CONTRACT
EDWARD J. MASON, an individual, )
)
Defendant. )
)
Plaintiffs allege:
COUNT ONE
ARBITRATION AWARD

L.
That Plaintiffs, Frank J. Fazzio, Jr. and Cindy Ann Fazzio, husband and wife, are

residents of the county of Ada, state of 1daho.

APPLICATION FOR ENTRY OF ARBITRATION AWARD, OR IN THE ALTERNATIVE,
COMPLAINT FOR BREACH OF CONTRACT - Page 1
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1.
That Plaintiff, Idaho Livestock Company, LLC is an Idaho Limited Liability

Company in good standing.
1.

That Defendant, Edward J. Mason, is a resident of the county of Ada, state of

Idaho.

Iv.
That on April 12, 2006, Defendant, Edward J. Mason, entered into a Real

Estate Purchase and Sale Agreement to purchase from Plaintiffs, Frank J. Fazzio, Jr. and
Cindy Ann Fazzio, husband and wife, a parcel of real property located in the county of
Ada, state of Idaho, consisting of approximately 3.08 acres of land with a residence
thereon for the purchase price of $1,530,000.00, with a closing date of February 26,
2007.

V.

That on April 12, 2006, Defendant, Edward J. Mason, entered into a Real Estate
Purchase and Sale Agreement to purchase from Plaintiff, Idaho Livestock Company,
LLC, two (2) parcels of real property located in the county of Ada, state of Idaho,
consisting of approximately 2.9 acres and 28.85 acres, respectively, for the purchase

price of $2,000,000.00, with a closing date of February 26, 2007.

APPLICATION FOR ENTRY OF ARBITRATION AWARD, OR IN THE ALTERNATIVE,
COMPLAINT FOR BREACH OF CONTRACT - Page 2
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VL

That Defendant, Edward J. Mason, failed to close on the purchase of the real
property pursuant to his agreements with Plaintiffs, Frank J. Fazzio, Jr. and Cindy Ann

Fazzio, husband and wife, and Idaho Livestock Company, LLC on February 26, 2007.
VIL

That pursuant to the terms of the Real Estate Purchase and Sale Agreements
Defendant, Edward J. Mason entered into with Plaintiffs, Frank J. Fazzio, Jr. and Cindy
Ann Fazzio, husband and wife, and Idaho Livestock Company, LLC, hereinafter
collectively, “Plaintiffs,” Plaintiffs submitted a claim against defendant, Edward J.
Mason, with the American Arbitration Association seeking to enforce the respective Real
Estate Purchase and Sale Agreements entered into by Defendant, Edward J. Mason, with
Plaintiffs through specific performance and also made claims for attorney fees,

arbitration costs and interest.
VIII.

That on September 12, 2007, Plaintiff, Idaho Livestock Company, LLC and
Defendant, Edward J. Mason, entered into an Agreement to Resolve Dispute Arising Out
of Real Estate Purchase and Sale Agreement Dated April 12, 2006 So As to Avoid
Arbitration, hereinafter “Idaho Livestock / Mason Arbitration Agreement,” a true and

correct copy of which is attached hereto as Exhibit “A.”

APPLICATION FOR ENTRY OF ARBITRATION AWARD, OR IN THE ALTERNATIVE,
COMPLAINT FOR BREACH OF CONTRACT - Page 3
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IX.

That on September 12, 2007, P‘laintiffs, Frank J. Fazzio, Jr. and Cindy Ann
Fazzio, husband and wife, entered into an Agreement to Resolve Dispute Arising Out of
Real Estate Purchase and Sale Agreement Dated April 12, 2006 So As to Avoid
Arbitration, hereinafter “Fazzio / Mason Arbitration Agreement,” a true and correct copy

of which is attached hereto as Exhibit “B.”

X.

That pursuant to the Idaho Livestock / Mason Arbitration Agreement, a true and
correct copy of which is attached hereto as Exhibit “A,” Plaintiff, Idaho Livestock
Company, LLC and Defendant, Edward J. Mason, agreed that the Idaho Livestock /
Mason Arbitration Agreement would be treated as an arbitration award pursuant to Idaho
Code § 7-908 and either party could apply to the District Court in and for the County of
Ada for a judgment pursuant to the Uniform Arbitration Act, Idaho Code § 7-901 et seq.

to enforce the terms of the Idaho Livestock / Mason Arbitration Agreement.
XL

That pursuant to the Fazzio / Mason Arbitration Agreement, a true and correct
copy of which is attached hereto as Exhibit “B,” Plaintiffs, Frank J. Fazzio, Jr. and Cindy
Ann Fazzio, husband and wife, and Defendant, Edward J. Mason, agreed that the Fazzio /
Mason Arbitration Agreement would be treated as an arbitration award pursuant to Idaho

Code § 7-908 and either party could apply to the District Court in and for the County of

APPLICATION FOR ENTRY OF ARBITRATION AWARD, OR IN THE ALTERNATIVE,
COMPLAINT FOR BREACH OF CONTRACT - Page 4
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Ada for a judgment pursuant to the Uniform Arbitration Act, Idaho Code § 7-901 et seq.

to enforce the terms of the Fazzio / Mason Arbitration Agreement.
XII.

That Defendant, Edward J. Mason, breached the terms of both the Idaho
Livestock / Mason Arbitration Agreement and the Fazzio / Mason Arbitration
Agreement, hereinafier collectively “Agreement,” by failing to close on his purchase of
the real property parcels that were the subject matter of both Agreements on or before

December 21, 2007.
XI1II.

That as a result of Defendant, Edward J. Mason’s breach of both Agreements,
Plaintiffs, Idaho Livestock Company, LLC and Frank J. Fazzio, Jr. and Cindy Ann
Fazzio, husband and wife, make application to the District Court in and for the County of
Ada, for entry of a judgment of specific performance against Defendant, Edward J.
Mason, pursuant to the Uniform Arbitration Act, Idaho Code § 7-901 et seq. specifically

enforcing the terms of the Agreements.
XIV.

That pursuant to the terms of the Agreements, Plaintiffs, Idaho Livestock
Company, LL.C and Frank J. Fazzio, Jr. and Cindy Ann Fazzio, husband and wife, are
entitled to attorney fees they have incurred in bringing their Application for Entry of

Judgment.

APPLICATION FOR ENTRY OF ARBITRATION AWARD, OR IN THE ALTERNATIVE,
COMPLAINT FOR BREACH OF CONTRACT - Page 5
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IN THE ALTERNATIVE, should the Court determine that the Agreements are
not arbitration awards as defined in the Uniform Arbitration Act, Idaho Code § 7-901 et
seq.:

COUNT TWO

BREACH OF CONTRACT

Plaintiffs reallege and incorporate all of the allegations set forth in Count One as

if specifically set forth herein.
IL

That Defendant, Edward J. Mason, breached the terms of the Agreements entered
into with each Plaintiff, respectively, on September 12, 2007, true and correct copies of
which are attached hereto as Exhibits “A” and “B” by failing to close on or before

December 21, 2007.
I11.

That pursuant to the terms of the Agreements entered into by Plaintiffs and
Defendant, Edward J. Mason, Plaintiffs are entitled to the remedy of specific
performance enforcing the terms of the Agreements as a result of Defendant, Edward J.
Mason, breaching the Agreements by failing to close his purchase of the real property

that is the subject matter of the Agreements.

APPLICATION FOR ENTRY OF ARBITRATION AWARD, OR IN THE ALTERNATIVE,
COMPLAINT FOR BREACH OF CONTRACT - Page 6
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Iv.

That as a result of Defendant, Edward J. Mason’s breach of the Agreements,
Plaintiffs have been required to bring this action to enforce the terms of the Agreements
and are entitled to attorney fees pursuant to the terms of the Agreements and Idaho Code
§ 12-120(3) ig the amount of $50,000.00 should Defendant, Edward J. Mason default, or

such another amount as the Court deems to be just and reasonable at a trial of this action.

WHEREFORE, Plaintiffs pray for entry of a Judgment pursuant to Count One as
follows:

1. Granting Plaintiffs, Idaho Livestock Company, LLC and Frank J. Fazzio
and Cindy Ann Fazzio, husband and Wife, Application for Entry of Judgment pursuant to
the Uniform Arbitration Act, Idaho Code § 7-908 et seq. and entering a Judgment as

follows:

a. Requiring Defendant, Edward J. Mason, to specifically perform the
terms of the Idaho Livestock / Mason Arbitration Agreement by immediately paying to
Plaintiff, Idaho Livestock, LLC the sum of $2,000,000.00 plus interest thereon at the rate
of 12% per annum until paid in full from February 27, 2007, with said $2,000,000.00
plus accrued interest thereon at the rate of 12% per annum to be collected through all

legal means available including attachment of property, garnishment, etc.

b. Requiring Defendant, Edward J. Mason, to specifically perform the

terms of the Fazzio / Mason Arbitration Agreement by immediately paying to Plaintiffs,

APPLICATION FOR ENTRY OF ARBITRATION AWARD, OR IN THE ALTERNATIVE,
COMPLAINT FOR BREACH OF CONTRACT - Page 7
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Frank J. Fazzio, Jr. and Cindy Ann Fazzio, husband and wife, the sum of $1,530,000.00
plus interest thereon at the rate of 12% per annum from February 27, 2007 with said

$1,530,000.00 plus accrued interest thereon at the rate of 12% per annum to be collected

through all legal means available including attachment of property, garnishment, etc.

2. Awarding Plaintiff attorney fees and costs incurred in bringing this

Application pursuant to the terms of the Agreements.

3. For such other and further relief as the Court deems just and reasonable.

IN THE ALTERNATIVE, Plaintiffs pray for entry of a Judgment pursuant to
Count Two as follows:

1. Requiring Defendant, Edward J. Mason, to specifically perform the terms
of the Idaho Livestock / Mason Arbitration Agreement by immediately paying to
Plaintiff, Idaho Livestock, LLC the sum of $2,000,000.00 plus interest thereon at the rate
of 12% per annum until paid in full from February 27, 2007, with said $2,000,000.00
plus accrued interest thereon at the rate of 12% per annum to be collected through all

legal means available including attachment of property, garnishment, etc.

2. Requiring Defendant, Edward J. Mason, to specifically perform the terms
of the Fazzio / Mason Arbitration Agreement by immediately paying to Plaintiffs, Frank
J. Fazzio, Jr. and Cindy Ann Fazzio, husband and wife, the sum of $1,530,000.00 plus
interest thereon at the rate of 12% per annum from February 27, 2007 with said
$1,530,000.00 plus accrued interest thereon at the rate of 12% per annum to be collected
through all leéal means available including attachment of property, garnishment, f:tc.

APPLICATION FOR ENTRY OF ARBITRATION AWARD, OR IN THE ALTERNATIVE,
COMPLAINT FOR BREACH OF CONTRACT - Page 8
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3. Awarding Plaintiffs attorney fees incurred in bringing this action pursuant

to the terms of the Agreements and Idaho Code § 12-120(3); and

4. For costs and such other and further relief as the Court deems just and

reasonable.

AND
DATED this 22 day of January, 2008.

Derek A. Pica
Attorney for Plaintiffs

APPLICATION FOR ENTRY OF ARBITRATION AWARD, OR IN THE ALTERNATIVE,
COMPLAINT FOR BREACH OF CONTRACT - Page 9
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® ORIGINAL

ED ITE ARISING OUT OTIF
" REAL ESTATE PURCI—IASE AND SALE AGREEMENT
DATED April 12, 2006 SO AS TO AVOID ARBITRATION

This Agreement To Resolve Dispute Arising Out Of Real Estate Purchase And
Salc Agreement Dated April 12, 2006 So As To Avoid Arbn_g;mn {hereinaller
“Seitlement Agreement™) is entered into this _LZ_ ay of Auguast; 2007 by and between
| k Company, LLC, an Idaho Limited Liability Company, whose address is
2802 Ten Mile Rd., Kuna, Idaho 83634 (hercinafier “Idaho Livestock™) and Edward J.
Mason, whose address is 1883 N. Wildwood St., Boisc, Idaho 83713 (hercinaficr

“Mason”).

RECITALS

WHEREAS, Idaho Livestock and Mason cntered into a Real Esiate Purchase and
Sale Agreement on April 12, 2006 (hercinafier “Real Eslate Agrecment™) with an
cffective date of April 26, 2006, a truc and correct copy of which is attached hercto as
Exhibit “A” whereby Mason agrecd to purchasc from Idaho Livestock two (2) parcels of
rcal property u;:onsisting of approximately two and ninc-tenths (2.9) and twenty cight and
eighty-five onc-hundredtlis (28.85) acres of land located on W. Walker Lane in Kuna,
Idaho, Ada County Asscssor Parcel Numbers S131423316 and R3785270040, hercinafler
“Subject Property,” for the purchasc price of two million dollars (§2,000,000.00);

WHEREAS, all contingencies and conditions sct forth in the Real Estate

Agreement were mct;

WHEREAS, pursuant to the terms of the Real Estate Agreement, Idaho Livestock
and Mascn were to close on Mason’s purchase of the real property that was the subject of
the Real Estate Agreement on February 26, 2007;

WHEREAS, Idaho Livestock completed its portion of the closing;

AGREEMENT TO RESOLVE DISPUTE ARISING OUT OF REAL ESTATE
PURCHASE AND SALE AGREEMENT DATED APRIL 12,2006 SO ASTO AVOID
ARBITRATION — Page 1
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WHEREAS, Mason failed to complete his portion of the closing so as to complete

his purchasc of the real property subject to the Real Estatc Agreement;

WHEREAS, pursuant to paragraphs 19 and 20 of the Real Eslate Agreement, on
March 15, 2007, Idaho Livestock submitted a claim with the American Arbitration
Association secking to enforce the Real Estate Agreement through specific performance

and also madc claims for attormey fees, costs including arbitration costs and interest; and

WHEREAS, Frank Fazzio Jr., the Manager of Idaho Livestock and Mason met,
along with their allorneys, at the Law OfTices of Hawley, Troxell, Ennis & Hawlcy, LLP
on Junc 8, 2007 and rcached this Settlement Agreecment resolving all issucs so as to avoid

an arbitration procceding.

WITNESSETH:

Bascd upon the above recitals, Idaho Livestock and Mason hereby covenant and

agree as follows:

1. CONTRACTUAL REVISION: That Idaho Livestock and Mason enler
into a Revised Real Estatec Purchase and Salc Agrecment, a true and correct copy of
which is atlached hereto as Exhibit **B.” The Revised Rcal Estate Purchase and Sale
Agreement shall supercede the Real Estate Purchase and Sale Agreement dated April 12,
2006. The Revised Real Estatc Purchase and Sale Agrecment shall be subordinate to this

Scitlement Agreement in so far as there are any inconsistencies.

2. CLOSING: Mason shall close on his purchase of the Subject Property on
or before December 21, 2007 for the purchase price of twe million dollars
(52,000,000.00) cash in U.S. funds. Closing may be extended if the city of Kuna fails to
approve Mason’s application for plat approval by December 21, 2007 until March 21,
2008. In no event shall closing occur later than March 21, 2008. If the city of Kuna fails

AGREEMENT TO RESOLVE DISPUTE ARISING OUT OF REAL ESTATE
PURCHASE AND SALE AGREEMENT DATED APRIL 12, 2086 SO AS TO AVOID
ARBITRATION — Page 2
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to approve Mason’s application for plat approval by March 21, 2008 or if the city of

A Ay a e

Kuna denies Mason’s application, such action or non-acticn by the city of Kuna shall

have no cffect on Mason’s obligation to close on or before March 21, 2008.

3. INTEREST: At the time of closing, Mason shall pay to Idaho Livestock
interest on the two million dollars ($2,000,000.00) at the interest rate of twelve percent

(12%) per annum commencing February 27, 2007 through the date of closing.

4. LOCAL IMPROVEMENT DISTRICT: Mason shall be responsiblc for

and pay any assessments that become due and owing to the eity of Kuna prior to closing
as a result of Mason causing the Subject Property to be subject to the Iocal improvement
district, hercinafier “L.I.D.” in May of 2006.

5. IRRIGATION EQUIPMENT AND PUMPS: Idaho Livestock shall have

the right to remove and sell all irrigation equipment and surface pumps located on the
Subjecct Property at any time during a ninety (90) day period commencing on the date of
closing, except that should Mason notify Idaho Livestock in writing that the irrigation
cquipment and surface pumps need to be removed from their current location prior to the
cnd of this ninety (90) day period as a result of wark being done to develop the property,
[daho Livestock shall have a rcasonable amount of timc from the datc of written
notification by Mason to either move the irrigation cquipment and/or surface pumps or
notify Mascn that Idaho Livestock is abandoning the irrigation equipment and/or surface
pumps to Mason in which case Mason may dispose of the irrigation equipment and/or

surface pumps as he so chooses.

6. PERSONAL PROPERTY AND CHATTELS: Idaho Livestock shall
continue to own all personal property and chattels located on the Subject Property and
said items arc not part of the transaction. Any reference to such itcms in the Real Estate

Agreement are hercby removed and are not part of the Real Estate Agreement.

AGREEMENT TO RESOLVE DISPUTE ARISING OUT OF REAL ESTATE
PURCHASE AND SALE AGREEMENT DATED APRIL 12, 2006 SO AS TO AVOID
ARBITRATION ~ Page 3
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7. GRAZING OF HORSES: Idaho Livcstock shall have the right to graze

horses on the Subject Property as long as Frank J. Fazzio, Jr., manager of Idaho
Livestock, and Cindy Ann Fazzio continuc to lcase the adjacent parcel of land. Should
fences need to be removed on the Subject Property as a result of Mason’s development of
the property, Idzaho Livestock shall be notificd in writing thirty (30) days prior to the
removal of the fences so that Idaho Livesiock can movce the horses to another fenced arca
on the Subject Property or if necessary to the corral associated with the bam being leascd

by Frank Fazzio, Jr. on the adjacent property.

8. ATTORNEY FEES AND ARBITRATION COSTS: Idaho Livestock and

Mason shall cach pay their own attorncy fees and arbitration costs incurred through the

date of this Sctilement Agreement. Idaho Livestock shall be cntitled to any refund it may
receive as a result of this Scttlement Agreement from the American Arbitration

Association for arbitration filing fecs it paid to initiate arbitration.

9. ARBITRATION LTANGUAGE NULL AND VOID: The arbitration
language contained in paragraph 20 of Lthe Real Estate Purchase and Sale Agreement
dated April 12, 2006 is hercby null and void as this Settlement Agreement shall be
deemed to have been reached as a result of arbitration praccedings. Should cither Idahe
Livestock or Mason breach and/or violate this Sctticment Agreement, the non-offending
party may file an action in the district court of the county of Ada, state of Idaho, to have

this Scttlement Agrecement specifically enforced.

10. SPECIFIC PERFORMANCE: Should cither parly breach or violate this

Sctilement Agrecment, the non-offending party shall have a remedy of specific

performance and may apply to the district court of the county of Ada, state of [daho to

have this Settlement Agrecment enforced by a judgment for specific performance.

11. ENTRY OF JUDGMENT: This Scttlement Agrecment shall be lreated as
an arbitration award pursuant tc Idaho Codc § 7-908 from which either party may apply

AGREEMENT TO RESOLVE DISPUTE ARISING OUT OF REAL ESTATE
PURCHASE AND SALE AGREEMENT DATED APRIL 12, 2006 SO AS TO AYOID
ARBITRATION — Page 4
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to the district court in the county of Ada, statc of Idaho for entry of judgment pursuant to
the Uniform Arbitration Act, Idaho Code § 7-901 ct scq. to have this Settlement

Agreement cnforced.

12. COVENANT NOT TO SEEK ENTRY OF JUDGMENT: Idaho

Livestock shall not seck to have a judgment based on this Settlement Agrecement entered

in the district court in and for the county of Ada, state of Idaho prior to December 21,
2007. Should Mason fail to close on December 21, 2007, Idaho Livestock may
immediatcly apply to the district court for entry of judgment cxcept as follows:

If the city of Kuna fails to approve Mason’s application for plat approval
by December 21, 2007, Mason shall have until March 21, 2008 to closc on

his purchasc of the subjcct property.

If the city of Kuna fails to approve Mason’s application for plat approval by
March 21, 2008 or if the city of Kuna denics Mason’s application, such action or non-
action by the city of Kuna shall have no effect on Mason’s obligation to closec on or
before March 21, 2008 and should Mason fzil to close on or before March 21, 2008,
Idaho Livestock may immediately apply to the District Court for entry of judgment.

13. TRANSFER OF WARRANTY DEED: Idaho Livestock shall have no

obligation to transfer a warranty deed to Mason for the Subject Property until Mason

completes the closing of the adjacent parcel of real property held in the name of Frank J.

Fazzio, Jr. and Cindy Ann Fazzio, husband and wife.

14. ATTORNEY FEES AND COSTS TO ENFORCE THIS SETTLEMENT
AGREEMENT: Should either party be required fo bring an action or apply to the district

court to obtain a judgment to enforce this Sciilement Agreement, that party shall be

cnltitlcd to rcasonable attomey fees and costs associated with that action or application.

AGREEMENT TO RESOLVE DISPUTE ARISING OUT OF REAL ESTATE
PURCHASE AND SALE AGREEMENT DATED APRIL 12, 2006 SO AS TO AVOID
ARBITRATION - Page S
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15. REAL ESTATE PURCHASE AND SALE AGREEMENT DATED
APRIL 12, 2006: The Real Estate Purchase and Sale Agreement dated April 12, 2006, a

true and carrect copy of which is attached hercto as Exhibit “A™ is superceded by the

Revised Real Estate Purchase and Sale Agreement, a truc and correct copy of which is
attached hercto as Exhibit “B.” Any terms of the Revised Real Estate Purchase and Sale
Agrcement exccuted on even date herewith that are inconsistent with the terms of this
Scitlcment Agrecment are null and void. All provisions of the Revised Real Estate

Purchasc and Sale Agrcement that are not inconsistent with the terms of this Scttlement

Agrecement shall remain in full force and cffect and are incorporated herein.

DATED this / } day of ‘Q,OV‘W , 2007.

/f?%/g” Yy

Frank/J. io,
Man, ger, daho/Ljivesjgck Company, LLC

Decrek A Pica
Atlomey for Idaho Livestock

DATED this ‘P(L day of %mlﬂ , 2007.

%&:@ 1 b\/) O

ary
o =
ALAyE G

Attormey for Mason

AGREEMENT TO RESOLVE DISPUTE ARISING OUT OF REAL ESTATE
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STATE OF IDAHO )
1SS,
Counly of Ada )

On this day of 2007, before me the undersigned,
personally appeared FRANK J. FAZZIO, JR., identified 1o me as the Manager of Idaho
Livestock Company, LLC and as the person whose name jis subscribed to the within
instrument, and acknowledged to me that he executed the same.

IN WITNESS WHEREQCF, I have hepunto/set my hand and affixed my official
scal the day and ycar in this ccmf'catc first dbove fvritten.

STATE OF IDAHO ?‘
h Q‘bb

euéuenaﬁ“

County of Ada )

On this “ day of %@{M\,u , 2007, before me the undersigned,
pcrsonally appcarcd EDWARD J. MASON, 1dcnuﬁcd to me to be the person whose

name is subscribed to the within instrument, and acknowledged to me that he exccuted
the same.

IN WITNESS WHERECOF, I have hercunto set my hand and affixed my official
seal Lhe day and year in thxammiﬁg;}te first abov ngten.

N
SR,
§¢7,\,.-"‘\01Aky " ,,g NOTARY PUBLIC FOR IDAHO
S 3 2 Residingat: A L
2 —-“""’—'} £ My Commission Expires: l‘l'z,tifkwh—
a -

AGREEMENT TO RESOLVE DISPUTE ARISING OUT OF REAL ESTATE
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THIS REAL ES TATE AND SALE AGREEMENT (ke
entered into this 12% day of Apiil, 2006, by and between I , , ; o5
LLC, an Idaho limited liability company whose address is 2802 Ten ZM)Je Rd Kuna,
Idaho 83634 (hersinafter “Seller”’) and Edward J. Mason and/or assigns, whose add.ress is
1883 N. Wildwood St., Boise, Idaho 83713 (hereinafter “Buyer'). The Effective Date of
this Agreement shall be the date on wmch the last of the parties to this Agreement have
executed this Agreement.

.im_.___.E.S.SIi'LH.;

FOR. AND IN CONSIDERATION of the mutua] covernants, conditions and
promises hereinafter set forth and the payments to be made as hereinafter specified, the
parties hereto do hereby covenant and apree as follows:

1. PROPERTY TO BE PURCHASED: Seller agrees io sell and deliver to Buyer
and Buyer agrees 1o purchase and accept fiom the Seller, upon the termns hercinafter
provided, all of Seller’s right, title and interest in and to two parcels of real property
consisting of approximately two and $/10 (2.9) and twenty eight and 85/1 00 (28.85) acres
of land, located on W. Walker Lape in Kupa, Idaho, Ada County Assessor Parcel Nos.
S131423316 and R3785270040, respectively, as more particularly described in “Exhibit
A attached herelo, which said “Exhibit A” is by this reference incorporated herein and
made a part hereof, together with all appurtenances, water rights, water shares, ditche
and ditch rights, licenses or permits appurienant thereto, fixtures, chatiels aad-attmeesoral

property located thereon (hereinafier ‘Premises™). o, orF L
: S een X
Buycr sh.a.].l pay said purchasc pncc to Seller in the foHowmg manner and upon the f
ol & following terms and conditions: ) d‘ "
. b zo- a. Within three (3) business days after the Effective Date, Buyer shali

deposit earnest money in the amount of $48,000.00 in escrow with Transnation Title &

o
/ Escrow, Ine. If Buyer does not terminate this Apgreement within the Due Diligence
Period set forth in Paragraph 6, below, the earmest money deposit will be released to

Seller and, except in the case of default by Seller, shall be nonrefundable. The eamest
money shall be credited towards the-purchase of the Premises.

z b. At closing the Buyer shall pay the Seller the balance of the purchase
price of the Prem:ses less the $48,000.00 eamest money as described in Paragraph 2.2,
above, which shzall be credited toward the purchase. P rerenr— Sire. B BY CriaiaS ChrEE
. =
3. DEED: Seller agrees to make, execute and deliver to buyer at closing a e

standard form Warranty Deed conveying the Premises to Buyer, subject only to current

Real Estate Purchase and Sale Agreement M
Page 1 of 8 ‘ ‘
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taxes and assessments, easements, restrictions and encumbrances of record, at closing and
those exceptions not objected 1o as set forth in Paragraph 5, below.

4, TITLE INSURANCE: At closing, or as soon thereafier as practical, Seller
shall, at their expense, provxdc Buyer with a standard forrn of owner’s policy of title
insurance with coverage in the amount of the purchase price, issued by Transnation Title
& Escrow, Inc._ showing marketable and insurable title to the Premises is vested in Seller
subject only to the standard exceptions contained in such form of title insurance normally
issued by the said title company and those exceptions not objected 1o as set forth in
Paragraph S, below. Buyer may elect to have extended coverage, in which case Buyer
shall be responsible for the additional preminm thereby required over and above the
standard coverage premium.

5. TITLE REPORT: Within ten (10) days after the Effective Date, Seller shall
farpish to Buyer a commitment of a title insurance policy showing the condition of the
title to the Premises. Buyer shall have twenty (20) days from receipt of the commitment
within which to object to the condition of the title as set forth in the report. Seller shall
thereafter have twenty (20) days to correct any defects in the title or demonstrate fo
Buyer’s satisfaction that such defects can be correcied prior to closing or in event Seller
elects not to comrect the defects in title, Buyer may elect to close the transaction and
eccept the defects or may elect to terminate the Apreement and be refunded the eamnest
money deposit identified in Paragraph 2.a. Such election by Buyer must be made written
ten (10) days of receipt of notice fom Seller that Seller will not correct the unacceptable
defects.

6. DUE DILIGENCE (@) AT, PHYSICAL. AND TITLE
INVESTIGATION: Buyer shall have a period of sibdy {(60) days after the Effective
Date to conduct an investigation into the suitability of the Premises for the Buyer's
intended use and such physical inspections, testing, surveys, title and environmental
mnvestigations and other examinations of the Premises as Buyer shall, in his discretion,
deem appropriate (the “Due Diligence Period™). This Agreement shall terminate and all
earnest money deposited hereunder shall be refunded 10 Buyer in the event Buyer gives
writlten notice within said sixty (60) day peried of his dissatisfaction with any aspect of
the Premises or the condition of title, which said dissatisfaction shzll be determined at the
sole discretion of the Buyer. Buyer end his agents, employees, and contractors shall have
access to the Premises as is reasonably necessary for Buyer to conduct any such physical
inspections, festing, surveys, title and environmental investigations. Buyer shall keep the
Premises fiee and clear of liens, indemnify and hold Seller harmiless from any lizbility,
claims, demands, damages and costs, and repair any damages arising from eny such
inspections, surveys and investigations.

' Bl Setln

7. OTHER CONTINGENGIES AND CO ONS: Buyer's obligation to clos
the purchase of the Premises is expressly made contingent upon the Buyer successfull;
closing, or or before the closing date set forth in Paragraph 11, below, the purchase of the

Property listed below, on terms and conditions acceptable to Buyer in Buyer’s sole
discretion:

Real Estate Purchase and Sale Agreement
Page2of 8 /
4/12/2006
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That certain property located at 2802Ten Mile Rd., Kuna, Idaho, owned by Frank
J. Fazzio, Jr. and Cindy Ann Fazzio,, Ada County Parcel No. $1314223410.

raan g \WAVIeDRVL YASeT o Pt

2. SELIER COOPERATION: Seller acknowledges that Buyer intends fo
develop the Premises and other adjacent or neighboring properties. as a residenfial or
mixed use subdivision. Prior to closing, Seller shall cooperale with Buyer in making such
applications as may be required in order 1o obtain development approvals from such
governmental agencies as may have jurisdiction thereof, which said cooperation shall
inclnde but not be limited to the timely execution of any applications and other
instrumnents, as may be necessary to effect the contemplated subdivision development. In
addition, Seller shall not, either before .or after closing, in any manner, direcly or
indirectly, oppose Buyer’s efforts to oblzin governmental approvals for its contemnplated
subdivision development, nor shall Seller lend any support or assistance to any other

persons or entities that may oppose or seek to oppose Buyer’s contemplated subdivision
development. )

5. PRESERVATION OF PREMISES: Following the Effective Date, Seller shall
continue to operate, manape and maintain the Premises in accordance with the same
practices and procedures implemented by Seller for aperating, maintaining and managing
the Premises prior to the Effective Date. Seller shall maintain the Premises in
substantially the same condition as existed upon the Effective Date. Prior ta Closing,
without the prior written consent of Buyer (which may be granted or withheld in Buyer's
sole discretion), Seller shall not: (i) enter into any contract or agreement which will be
binding on Buyer or the Premises after the Closing; or (1i) enter into any lease or sublease
for tbe Premises; or (iil) enter into any agreement or contract to sell, transfer, convey,
dispose or exchange the Premises or any portion thereof or interest therein.

10. POSSESSION: Buyer shall be entitled to possession of the Premises fiom
and afler the date of closing.

11, CLOSING: Clesing shall be on or before that date which is ten (10) months
afier the Effective Date. The parties agree that the closing agency for this transaction
shall be Transnation Title & Escrow, Inc.

12. ESCROW HOLDER: Transnation Title & Escrow, Inc. is hereby desigpated
as escrow holder and shall act according to the termms of this Agreement and the escrow
instructions, unless the parties hereto mutially direct the escrow holder in writing 1o the
contrary.

13. ESCROW FEES: Buyer and Seller shall share all escrow and closing costs
equally.

14. PRORATIONS; All taxes, assessments, insurance, rents, and utility expenses
which pertain to the Premises shall be prorated between the parties as of closing.

Real Estate Purchase and Sale Apgreement &0{’\
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15. REPRESENTATION AND W S OF SELLER: In order 1o induce
Buyer to enter into this Agreement and to consummate the transactions contemplaled
hereby pursuant to the terms and conditions hereof, Selier to the best of their knowledge

represents and warrants to Buyer as of the date hereof ard, except as otherwise set forth
herein, as of the closing date, as follows:

a Seller has authority to execute, deliver, and perform this
Agreement.

b. Except as set forth herein, Seller holds marketable fee title to the
Prernises,

c. There are no other agreements or understandings aiffecting the

Premises, which will survive the closing.

d. To the best of Seller's knowledge, there is not pending nor
threatened apy condemnation or public improvement, in, about, or outside the Premises
which bave resulted in, or might result in the imposition of any assessment, lien, or
charge against Seller, the Premises, or any owner of the Premises, nor is there pending or
threatened to the best of Seller’s knowledge, any legal action of any kind or nature,
affecting Seller or the Premises, which would enjoin or restrict the right of Seller to
consummate the transactions contemplated hereby.

e. The Premises is not affected by any special assessment, whether or
not a lien thereon, which has not or will not be paid in full by Seller prior to the closing
date, nor does Seller know of any pending or contemplated assessments or similar
charges which will affect the Premises, and to the best of Seller’s knowledge, there is no
proceeding pending or any increases of the assessed valuation of the Premises or any
portion thereof.

f All persons and corporations supplying labor, materials, and
equipment to the Premises have been paid, and there are no claims or liens of
materialmen, laberers, or suppliers affectipg the Premises.

E- The Premises is fiee from any leasebold interest, which is not
terminable upon thirty (30) days written notice,

h. Seller is not aware of the presence of any hazardous waste material
on the Premises. Seller will do no act or otherwise cause any hazardous waste materials
of any kind to be deposited on or in the Premises during the Agreement term as extended.

In the event of any material breach of the representations and warranties set forth

in this Section, if Seller has not cured said breach prior to closing, all sums paid
hereunder shall be refanded to Buyer and this Agreement shall terminate.

Real Estate Purchase and Sale Apreement
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16. PURCHASE AS IS: Buyer agrees that it is purchasing the Premises “as is”
without any warranty except as set forth in this Agreement. Buyer shail make such
investigations and inspections of the Premises as Buyer deems appropriate without
reliance upon Seller or Seller’s agents.

17. RISK OF 1.OSS: From the Effective Date until closing, risk of loss due to
damage to or destruction of the Premises shall remain with Seller. Buyer is responsible
for themselves and any of their apents when on the Premises.

18. TIME WAIVER: Time and the prompt performance of each and every
obligation of the parties hereto are agreed to be of the essence of this Agreement. Any
departure from the conditions and terms of this Agreement or any delay in the
enforcement of the same by either party hereto shall not aperate to waive or be a waiver
of the rights of either party hereto to stand upon the sirict letter or construction of this
Apgreement or 1o reguire performance in accordance with the express terms set forth
herein.

19. DEFAULT: In the event any party fails to strctly cornply with the terms and
conditions of this Agreement, that party shall be in default of this Agreement. The
nondefavlting party may send a notice of default with a ten (10) business-day period to
cure. If the default is not cured within such period, then the defaulting party shall have
the remedies set forth below:

a. Seller's Remedies. If Buyer defaults and fails to cure, Seller may terminate
this Agreement and retain the earnest money deposit as liguidated darnages, and
not as a penalty, in full satisfaction of Seller’s claimn. The parties acknowledge
and agree that since it would be extremely difficult to determine the actual
amount of Seller’s damages arising out of a breach by Buyer, the amount of the
liquidated damages herein provided constitutes a fair estimate of those damages,
which the parties have agreed upon in a good-faith effort to make damages
certain. Except for any damages that may be incwred arising out of any
investigations, tests, and studies with respect to the Premises that Buyer may
elect to undertake, the liquidated damages provided herein for the breach of this
Agreement shall be Seller’s sole remedy, EYEers Fitor ples 2ICIFS -~

Drrcantnt 198, FErr Goedd’ Spypoce deseo Bc Aupiisses Fo T
b. Buyer's Remedies. If Seller defaults and fails to cure, Buyer may terminate
this Agreement and receive back the eamest money deposit or may pursue any
remedies available to him, in law or equity , including the enforcement of this
Apgreement through specific performance.

20. DISPUTE RESQI.UTION: All Disputes (as defined herein below) arising
between the Buyer and the Seller shall be finally determined by arbitration pursuant to
the applicable rules of the American Arbitration Association. Arbitration may be
commenced by either party by filing a demand for arbitration with the American
Arbitration Association. Judgment npon the award rendered by the arbitrator in any
arbitration in which the Buyer and Seller are among the parties, shall be final and binding

Reszl Estate Purchase and Sale Agreement
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and may be entered in any court having jurisdiction thereof. As used herein, the term
“Disputes” shall include any controversy between the Buyer and the Seller (whether or
not the controversy mmcludes third parties) arising in any way out of the agreement or its

interpretation. The exclusive venue for all proceedings conducted under this section shall
be Ada County, Idaho.

\LUD I OGL~004LY

21. ATTORNEY ES: In the event the parties hereto become involved in
arbitration or litigation (inchiding any proceedings in bankrupicy), the prevailing party
shall be entitled to recover its reasonable attorney fees, costs and expenses from the other
party.

22. NOTICES: Any notice authorized to be given from Seller to Buyer or ffom
Buyer 1o Seller shall be sufficiently served or given for asll purposes if delivered
personally or sent by United States Certified Mail, return receipt requested, addressed to
the party in question at the addresses hereinafter set forth:

Seller: Idaho Livestock Company, LLC
2802 Ten Mile Road
Kuna, Idaho B3634

Buyer: Edward J. Mason
1883 N. Wildwood St.
Boise, Idaho 83713

All notices required or desired 1o be given under this Agreement shall be deemed
given upon hand delivery or upon deposit in the United States Mail, postape prepaid.
Either party shall be entitled to change the address for service of notice hereunder by

serving upon the other party; in the manner described above, a nctice specifying the new
address.

23. COMMISSIONS: The Seller is not represented by a real estate agent and
there are no real estate commissions for the purchase and sale of the Premises. Seller is
solely responsible for any claiin of any kind from any third person purporting to have
been employed by Seller claming to be entitled to receive any commission or other
compensation for services rendered in connection with this transaction. The Buyer is not
represented by a real estate agent in an agency capacity for the purchase and sale of the
Premises, and therefore is not responsible for any real estate commissions to any agent.
Buyer is solely responsible for any claim of any kind from any third person purporting to
have been employed by Buyer claming to be entitled to receive any cominission or other
compensation for services rendered in connection with this transaction.

24. GOVERNING LAW: This Agreement shall be construed, interpreted and

applied, and the right and obligations hereunder determined in accordance with the laws
of the state of Idaho.

Real Estate Purchase and Sale Agreement
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25, AMENDMENTS: This Agreement may not be amended, modified or
changed in any way, except by written document signed by each of the parties hereto.

26. THER ASSUURANCES: Each of the parties hereto agrees 1o execute any
other documents necessary or appropriate to affect the intent of the parties as expressed in
this Agreement. )

27. SURVIVAL OF COVENANTS: To the extent any covenants and warranties
contained herein rernain unfulfilled or operative hereafter, sald covenants and warrantees
shall survive the transfer of title and pessession and shall not be deemed merged in any
other document executed pursuant 1o the terms of this Agreement.

- SUCCESSO IN INTE T: This Apgreement shall be binding upon the

successors, heirs and assigns, personal representatives, administrators, executors, legatees
and devisees of the parties hereto.

25. HEADINGS: The parapraph headings contained in this Agreement are
employed solely as a matter of convenience, and the same shall not be construed as
Iimiting or expanding the contents hereofin any way whatsoever.

30. ENTIRE AGREEMENT: This agreement supersedes all prior agreements
between the parties hereto, whether in writing or otherwise; and any such prior agreement
shall have no force or effect upon and after the date of execution of this Agreement. This

-Agreement contains the entire apgreement of the parties, and no representation,

inducements, promises or agreements, oral or otherwise, not embodied herein, shall be of
any force of effect

31. EXCHANGE OPTION: Eitber or both of Buyer and Seller may at their
option effect the purchase and sale of the Premises throngh an exchange pursuant to
Section 1031 of the Internal Revenue Code, in which event the other party shal
cooperate to that end and execute such documents as necessary therefore, providing that
the closing date is not delayed, that the other party incurs no additional expense or
liability, and that the provisions hereof survive any exchange, and in which event the
exchanping party indemnifies the other party against all claims arsing out of or in any
way connected with the other property orits transfer, and against all costs incurred by the
other party in the course of defending against the same

SELLER: Idah‘%k Company, LLC
\é*’ ta / i

BUYER: Date 17//’ 4 /Oé‘

Edward J

Real Estate Purchase and Sale Asreement
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EXHIBIT A

LICA VY L \ry PRV R W SV By

ILEGAL DESCRIPTION OF PREMISES

[to be aitached]
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PARCEL 1:

Lot 2, Block 1, HUBBARD ESTATES SUBDIVISION, according to the official plat
thereof Bled in Book 70 of Plats at page 7150, records of Ada County, Idaho.

PARCEL 2:

A parcel of land being a portion of the S%¥NW %4, Section 14, Township 2 North,
Range 1 West, Boise Meridian, Ada County, Idaho, more particnlarly described
as follows:

CO}MMENCING at a brass cap marking the northwest corner of the said Section 14;
thence. v

Along the westerly boundary of the said NW Y of Szction 14, which is also the

-centerline of Ten Mile Rpad, South 00°00'17" West, 1331.81 feet to an
iron pin marking the northwest corner of the said S¥NW %, Section 14,
the POINT OF BEGINNING; thence )

Along the northerly boundary of the s5aid S ANW Y%, South 83°56'56" East, 45.00
feet; thence )

Contimiing South 89°56°56" East 1687.59 feet to 2n iron pin; thence -

Leaving the 5aid northerly boundary Scuth 01°04'25" West, 75.01 feet to an iron
pin; thence .

Along a line 75.00 feet southerly of and parallel with the said northerly boundary
of the SV AW, North 85°56°56" West, 1686.19 feet 1o’ a poifit on the
westerly boundary of the said SYANW 4 thence

Along the said westerly boundary North 00°00'17" East, 75.00 feet to the POINT
OF BEGINNING- o ..

T
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THIS REVISED REAL ES’I‘ATE PURCHASE AND SALE AGREEIVIENT
(hereinafier “'Agreement™) is cntered day of August, 2007, retroactive to
April 12, 2006, by and between Idaho ock Campany, LLC, and Idaho limited
liability company whose address is 2802 Ten Mile Rd., Kuna, Idaho 83634 (hereinafter
“Seller”) and Edward J. Mason and/or assigns, whose address is 1883 N. Wildwood St.,
Boise, Idaho 833713 (hereinafier “Buyer™). The Effective Date of this Agreement is April
26, 2006.

WITNESSETH:

FOR AND IN CONSIDERATION of the mutual covenants, conditions and
promises hercinafter sect forth and the payments 10 be made as hereinafier specificd, the
parties herclo do hereby covenant and agree as follows:

1. PROPERTY TO BE PURCHASED: Scller agrees to sell and deliver to
Buyer and Buyer agrees to purchase and accept from the Seller, upon the terms
hercinafter provided, all of Seller’s right, title and interest in and to two parcels of real
property consisting of approximately two and 9/10 (2.9) and twenty eight and 85/100
(28.85) acres of land, located on W. Walker Lane in Kuna, Idaho, Ada County Assessor
Parcel Nos. 5131423316 and R3785270040, respectfully, as more particularly described
in “Exhibit A" attached hereto, which said “Exhibit A" is by this reference incorporated
hercin and made a part hereof, together wilth all appurtenances, water rights, water shares,
ditches and ditch rights, licenses or pcrmits appurtenant thereto and fixturcs located
thercon (hereinafter “Premises").

2. PURCHASE PRICE: The total purchase price for the Premises shall be
Two Million Dollars ($2,000,000.00). Buyer shall pay said purchase price to Seller in the
following manner and upon the following terms and conditions:

a. Within three (3) business days afier the Effective Date, Buyer shall
deposit eamest money in the amount of $48,000.00 in escrow with Transnation Title and
Escrow, Inc. If Buycr does pot terminate this Agreement within the Due Diligence
Period set forth in Paragraph 6, below, the eamest money deposit will be relcased to
Seller and, except in the case of default by Seller, shall be nonrefundable. The earnest
money shall be credited towards the purchase of the Premises.

_b. At closing the Buyer shall pay the Seller the balance of the purchase
price of the Premises less the $48,000.00 earnest money as described in Paragraph 2.a,
above, which shall be credited toward the purchase. Payment shall be by cashier’s check.

41
REAL ESTATE PURCHASE AND SALE AGREEMENT EXHIBIT
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3. INTEREST: Af closing, Buyer shall pay Seller interest on the Two
Million Dollars ($2,000,000.00) at the rate of twelve perceat (12%) per annum
commencing February 27, 2007 through the date of closing.

4. DEED. Seller agrees to make, execute and deliver to buyer at closing a
standard form Warranty Deed conveying the Premises to Buyer, subject only to current
tax and assessments, casemenis, restrictions and encumbrances of record, at closing and
those exceptions not objected to as set forth in Paragraph 35, below.

5. TITLE INSURANCE: At closing, or as soon thereafter as practical, Seller
shall, at their expense, provide Buyer with a standard form of owner’s policy of titlc
insurance with coverage in the amount of the purchase price, issued by Transnation Title
& BEscrow, Inc. showing marketable and insurable title to the Premiscs is vested in Seller
subject only to the standard exceptions conlained in such form of title insurance nermally
issued by the said title company and thosc exceptions not objected to as set forth in
Paragraph 35, below. Buyer may clect to have extended coverape, in which case Buyer
shall be responsible for the additional premium thereby required over and above the
standard coverage premium.

6. TITLE REPORT: Within ten (10) days after the Effective Date, Scller
shall furnish to Buyer a commitinen{ of a title insurance policy showing the condition of
the title to the Premises. Buyer shall have twenty (20) days from reccipt of the
commitment within which to object to the condition of the title as set forth in the report.
Scller shail thereafter have twenty (20) days to correct any defects in the title or
demonstrate to Buyer’s satisfaction that such defects can be corrected prior to closing or
in cvent Seller elects not to corrcct the defects in title, Buyer may elect to closc the
iransaction and accept the defeclts or may elect to terminate the Agrecment and be
refunded the earnest money deposit identified in Paragraph 2.a. Such election by Buyer
must be made written ten (10) days of receipt of notice from Seller that Seller will not
correct the unacceptable defects.

7. DUE_DILIGENCE, ENVIRONMENTAL, PHYSICAIL AND TITLE
INVESTIGATION: Buyer shall have a period of sixty (60) days after the Effective Date
to conduct! an investigation into the suitability of the Premises for the Buyer’s intended
use and such physical inspections, testing, surveys, title and environmental investigations
and other examinations of thec Premiscs as Buyer shall, in his discretion, deem
appropriate (the “Due Diligence Period’). This Agreement shall termninate and all eamnest
money deposited hercunder shall be refunded to Buyer in the event Buyer gives wriiten
notice within said sixty (60) day period of his dissatisfaction with any aspect of the
Premises or the condition of title, which said dissatisfaction shall be determined at the
sole discretion of the Buyer. Buyer and his agents, employees, and contractors shall have
access to the Premises as is reasonably necessary for Buyer to conduct any such physical
inspections, testing, surveys, title and environmental investigations. Buyer shall keep the
Premises free and clear of liens, indemnify and hold Seller barmless from any liability,

REAL ESTATE PURCHASE AND SALE AGREEMENT
Page 2 of 8
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claims, demands, damages and costs, and repair any damages arising from any such
inspections, surveys and investigatijons.

8. SELLER COOPERATION: Scller acknowledges that Buyer intends to
deveclop the Premises and other adjacent or neighboring propertics as a residential or
mixed use subdivision. Prior to closing, Scller shall coopecrale with Buyer in making
such applications as may be required in order to obtain development approvals from such
governmental agencies as may have jurisdiction thereof, which said coopcration shall
include but not be limiled to the timely exccution of any applications and other
instruments, as may be necessary to cffect the contemplated subdivision development. In
addition, Seller shall not, cither before or afier closing, in any manner, directly or
indircctly, oppose Buyer’s cflforts to obtain governmental approvals for ils contemplated
subdivision development, nor shall Seller lend any support or assistance to any other
persons or enlitics that may opposc or scek to oppose Buyer’s contemplated subdivision
deveclopment.

9. PRESERVATION OF PREMISES: Following the Effective Date, Scller
shall continuec to operate, manage and maintain the Premises in accordance with the same
practices and procedures implemented by Seller for operating, maintaining and managing
the Prcmises prior to the Effective Date. Scller shall maintain the Premises in
substantially the same condition as existed upon the Effective Date. Prior to Closing,
without the prior written consent of Buyer (iwvhich may be granted or withheld in Buyer's
sole discretion), Scller shall not: (i) enter into any contract or agreement which will be
binding on Buyer or the Premises afier the Closing; or (Ii) enter into any lease or sublease
for the Premises that would extend beyond closing; or (iii) cnter into any agreement or
contract to scll, transfer, convey, disposc or cxchange the Premises or any portion thercof
or intercst therein,

10. POSSESSION: Buyer shall be cntitled to possession of the Premises from
and alter the date of closing. Seller shall bave the right to graze horses on the Premises
so long as Scller’s manager, Frank J. Fazzio, Jr. is leasing the adjacent parcel and home
thercon.

11. REMOVAL OF IRRIGATION EQUIPMENT AND/OR SURFACE

PUMPS. Scller shall have the right to remove and sell the immigation cquipment and/or
surfacec pumps located on the Premises for a period of nincty (90) days commencing
Dccember 21, 2007. Should Seller fail to remove the irrigation equipment and/or surface
pumps within the nincty (90) day period, Sclier shall be deemed to have abandoned them.

12. CLOSING: Closing shall be on or beforc Dccember 21, 2007 unless the
city of Kuna fails to approve Mascon’s application for plat approval by Dccember 21,
2007, in which casc, Mason shall have until March 21, 2008 to close on the subject
property. In no event shall closing occur later than March 21, 2008. The parties agree
that the closing agency for this transaction shall be Transnation Title & Escrow, Inc.

REAL ESTATE PURCHASE AND SALE AGREEMENT
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13. ESCROW HOLDER: Transnation Title & Escrow, Inc. is hercby
designated as escrow holder and shall act according to the terms of this Agreement and
the escrow instructions, unless the partics hercto mutually direct the escrow holder in
writing to the contrary.

14. ESCROW FEES: Buycr and Secller shall share all escrow and closing
costs equally.

15. PRORATIONS: Aljl taxes, assessments, insurance, rents, and utility
expenses which pertain to the Premises shall be prorated between the parties as of
closing.

16. REPRESENTATION AND WARRANTIES OF SELLER: In order to
induce Buyer to cnter into this Agreement and to consummale the transactions
contcmplated hereby pursuant to the terms and conditions hercof, Seller to the best of
their knowledge represents and warrants to Buyer as of the date hercof and, except as
othenwvise sct forth herein, as of the closing date, as follows: .

a. Scller has authority to execute, deliver, and perform this
Agreement.

b. Except as sct forth herein, Seller holds marketable {ee title to the
Premiscs.

c. There arc no other agrecments or understandings affecting the

Premiiscs, which will survive the closing other than obligations incurred by Buycr since
April 12, 2006 relating to Buyer subjecting the Premises to the city of Kuna’s Local
Improvement District (L.1.D.).

d. To the best of Scller’s knowledge, there is not pending nor
threatened any condemnation or public improvement, in, about, or outside the Premises
which have resulted in, or might result in the imposition of any assessment, licn, or
charge against Seller, the Premises, or any owner of the Premises, or is there pending or
threatenced to the best of Seller’s knowledge, any legal action of any kind or nature,
affecting Scller or the Premises, which would enjoin or restrict the right of Seller to
consummale the transactions contemplated hereby, except as sct forth in paragraph 16c.
above.

c. .The Precmises is not affected by any special assessment, whether or
not a licn thercon, which has not or will not be paid in full by Seller prior to the closing
date, nor doecs Scller know of any pending or contemplated assessmcnts or similar
charges whicl: will affect the Premises, and to the best of Seller’s knowledge, there is no
proceeding pending or any incrcascs of the assessed valuation of the Premises or any
portion thereof, cxcept as sct forth in paragraph 16c. above. Buyer will pay any L1.D.

REAL ESTATE PURCHASE AND SALE AGREEMENT
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assessments which arc assessed on the Premises cither before or after closing and shall
indemnify and hold Seller harmless from said L.I.D. assessments.

f. All persons and corporations supplying labor, materials, and
cquipment to the Premises have been paid, and there are no claims or liens of
materialmen, laborers, or suppliers affecling the Premises.

a. The Premises is free from any leaschold intfcrest, which is not
termninable upon thirty (30) days writien nctice.

T Seller is not aware of the presence of any hazardous waste material
on the Premises. Seller will do no act or otherwise cause any hazardous waste materials
of any kind to be deposited on or in the Premises during the Agreement term as extended.

In the event of any material breach of the representations and warranties sct forth
in this Section, if Scller has not cured said breach prior to closing, all sums paid
hercunder shall be refunded to Buyer and this Agreement shall terminate.

17. PURCHASE AS 1S: Buyer agrees that it is purchasing thc Premises “as
is'" without any warranty except as set forth in this Agrecment. Buyer shall make such
investigations and inspections of the Premiscs as Buyer deems apprepriate without
rcliance upon Scller or Seller’s agents.

18. RISK OF LOSS: From the Effective Date until closing, risk of loss duc ta
damage to or destruction of the Premises shall remain with Seller. Buyer is responsible
for themselves and any of their agents when on the Premisecs.

19. TIME WAIVER: Time and the prompt performance of caclhi and every
obligation of the parties hercto are agreed to be of the essence of this Agreement. Any
departurc from the conditions and tcrms of this Agrecement or any delay in the
cnforcement of the same by cither party hercto shall not operate to waive or be a wailver
of the rights of cither parly hercto to stand upon tlte strict letter or construction of this
Agrecment or lo require performance in accordance with the express terms set forth
herein.

20. DEFAULT: In the event any party fails to strictly comply with the terms
and conditions of this Agreement, that party shall be in dcfault of this Agreement.
Sheuld cither party default, the non-oflending party shall have the remecdies set forth in
thc Agreement To Resolve Dispute Arising Out Of Real Estale Purchase And Salc
Agrcement Dated April 12, 2006 So As To Avoid arbitration exccuted on cven date
Terewith and incorporated herein by this reference.

2]. ATTORNEY FEES: In the event the parties hercto become involved in
arbitration or fiigation (including any proceedings in bankruptcy), the prevailing party

REAL ESTATE PURCHASE AND SALE AGREEMENT
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shall be entitled to recover its rcasonable attormey fees, costs and expenses from the other
party.

22. NOTICES: Any notice authorized to be given from Seller to Buycr or
from Buyer to Scller shall be sufficiently served or given for all purposes if delivered
personally or sent by United States Certified Mail, retum receipt requested, addressed to
the party in question at the addresses hereinafier set forth:

Scller: Idalo Livestock Company, LLC
2802 Ten Mile Road
Kuna, Idaho 83634

Buyer: Edward J. Mason
1883 N. Wildwood St.
Boise, Idaho 83713

All notices required or desired to be given under this Agreement shall be deemed
given upon hand delivery or upon deposit in the United States Mail, postage prepaid.
Either party shall be entitled o change the address for service of notice hercunder by
serving upon the other party; in the manner described above, a notice specifying the new
address. '

23. COMMISSIONS: The Seller is not represented by a real estate agent and
therc are no real eslate commissions for the purchase and sale of the Premises. Seller is
solcly responsible for any claim of any kind from any third person purporting to have
been cmployed by Scller claiming to be entitled to receive any commission or other
compensation for services rendered in connection with the transaction. The Buyer is not
represcnted by a real estale agent in an agency capacity for the purchase and sale of the
Premises, and therefore is not responsible for any real estale commissions to any agent.
Buyer is solely responsible for any claim of any kind fro any third pcrson purporting to
have been employed by Buyer claiming to be entitled to reccive any commission or other
compensation for services rendered in connection with this transaction.

24, GOVERNING LAW: This Agrecment shall be construed, interpreted and
applicd, and the right and obligations hereunder determined in accordance with the laws
of the state of Idaho.

25, AMENDMENTS: This Agreement may not be amended, modified or
changed in any way, except by writtcn document signed by each of the partics hercto.

26. FURTHER ASSURANCES: Each of the parties hereto agrees to exccute
any other documents nccessary or appropriate to affcct the intent of the parties as
expressced in this Agreement including the Agreement To Resolve Dispute Arising Out
Of Real Estate Purchase And Salec Agrecment Datcd April 12, 2006 So As To Avoid
Arbitration cxecuted on cven date herewith.

REAL ESTATE PURCHASE AND SALE AGREEMENT
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27. SURVIVAI OF COVENANTS: To the cxtent any covcnants and
warranties contained herein remain unfulfilled or operative hereafter, said covenants and
warmantees shall survive the transfer of title and possession and shall not be decmed
merged in any other document executed pursuant to the terms of this Agreement.

28. SUCCESSORS TN INTEREST: This Agrcement shall be binding upon
the successor, licirs and assigns, personal rcprescntatives, administrators, cxeccutors,
legatecs and devisces of the parties hercto.

29. HEADINGS: The paragraph headings contained in this Agrecment arc
cmployed solely as a matter of convenicnce, and the same shall not be construed as
limiting or expending the contents hercof in any way whatsoever.

30. ENTIRE AGREEMENT: This agreecment supersedes all prior agreements
between the panties heretg, whether in writing or otherwise; and any such prior agrecment
shall have no force or effect upon and after the date of execution of this Agreement. This
Agreement contains the cntirc agreement of the parties, and no represeniation,
indueccments, promises or agreements, oral or otherwise, not embodied herein, shall be of
any force of eflect, cxcept as set forth in the Agreement To Resolve Dispute Arising Out
Of Real Estale Purchase And Salec Agreement Dated April 12, 2006 So As To Avoid
Arbitration cxeccuted on even date herewith, which said Agreement To Resolve Dispute
Arising Out Of Rcal Estate Purchase And Sale Agrecement Dated April 12, 2006 shall
control should there be any inconsistencies.

31. EXCHANGE OPTION: Either or both of Buyer and Seller may at tlicir
option clicct the purchase and sale of the Premises through an cxchange pursuant to
Secction 1031 of the Internal Revenue Code, in which event the other party shall
cooperate to that end and execute such documents as nccessary therefore, providing that
the closing dale is not delayed, that the other party incurs no additional expcnsc or
liability, and that thc provisions hercof survive any exchange, and in which event the
cxchanging party indemnifies the other party against all claims arising out of or in any
way connccled with the other property or its transfer, and against all costs incurred by the
other party in the course of defending against the same.

DATED this _{ }/Ldayof \S;,/)VlW , 2007.

Ida?wk Company, LLC
By: /% d"“““&v

azzi 3 r
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DATED this 4"

day of WW

%mfamw\

Edward J. M}ison

STATE OF IDAHO )

:Ss.
County of Ada )

On this w’& day of

personally appeared FRANK J.
Livestock Company, LL.C and as

2007, before me the undersigned,
10, JR., identified to me as the Manager of [daho
¢ person whose name is subscribed to the within
instrument, and acknowlcdged to me that he executed the same.

IN WITNESS WHERE‘%QIQ%VG hereunto
scal the day and ycar in thi

: t my hand and affixed my official
3FGRRaE Ji b
gﬂ'e NOT, & TN

County of Ada

%42 955258889%
)

On this ﬂl day of QMV , 2007, before me the undersigned,
personally appearcd EDWARD J. MASON, identified to me to be the person whose
name is subscribed to the within instrument, and acknowledged to me that he exccuted
the same.

IN WITNESS WHEREQTF, I have hercunto set my hand and affixed my ofTicial
scal the day and year il&\&ﬂg'
- .

P(’iﬂr,;alc first abov

tten.

e wn
402, ,X££Q>¢~“’
$3/90WRY 8%  NoTamy FUBTTS, FOR IDARO
iﬂ K/ } g Residing at: A Ly
§

& S Ml
S&
>

uv\
My Commission Expires:

iz
!
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EXHIBIT A-

EE LK KE

PARCEL 1:

Lot 2, Block 1, HUBBARD ESTATES SUBDIVISION, according to the official plat
thereof filed in Book 70 of Plats at page 7150, records of Ada County, Ida.ho

PARCEL 2:

A parcel of Jand being a portion of the S%NW 4, Section 14, Township 2 Noxth,
Range 1 West, Boise MeTidian, Ada County, Idaho, more particularly described

as follows:

COMMENCING at a brass cap marking the northwest con;:r of the said Section 14;

thence

Along the westerly boundary of the said NWW of Section 14, which is also the
‘ cepterline of Ten Mile Rbad, South 00°00'17" West, 1331.81 feet to an
iron pin marking the northwest corner of the said S NW 4, Section 14,

the POINT OF BEGINNING; thence

Along the northerly bousidary of the said S%NW %, South BY°56'56" East, 45.00

feet; thence

Contimning South 89°56°56" East 1687.59 fect to an iron pin; thence -
Leaving the said northerly boundary Suuﬂx 01°04'25" West, 75.01 feet to an iron

pin; thence

Along a lipe 75.00 feet southerly of and para].!c_l with the said northerly boundary
of the SY2NW Y, Norh 85°56'56" West, 16B4.19 feet 1o a poifr on the

westerly boundary of the said S'ANW4; thepce

Along the said westerly bound.a.:y North 00°00°17" East, 75.00 feet to the POINT

OF BEGINNING.

i
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@ ¢ ® ORIGINAL

REEMENT TO RESOLVE DISPUTE ARISING OUT OF
REAL ESTATE PURCHASE AND SALE AGREEMENT
DATED April 12,2006 SO AS TO AVOID ARBITRATION

This Agreement To Resolve Dispute Arising Out Of Real Estate Purchasc And
Sale Agreement Dated April 12, 2006 So As To Avoid Arbitration (hercinafier
“Settlement Agreement”) is entered into this {2 day of m:‘%07 by and between
Jr. and Cindy Ann Fazzio, husband and wife, whose address is 2802 Ten
Milc Rd., Kuna, Idaho 83634 (herecinafier “Fazzio’) and Edward I. Mason, whose
address is 1883 N. Wildwood St., Boise, Idaho 83713 (hercinafler “Mason'’).

RECITALS
WHEREAS, Fazzio and Mason cntered into a Real Estate Purchase and Sale

Agreement on April 12, 2006 (hercinafler “Real Estate Agreement’) with an effective
datc of April 26, 2006, a true and correct copy of which is attached hereto as Exhibit “A™
whereby Mason agreed to purchase from Fazzio a certain parcel of real property
consisting of approxirﬁately three and eight one hundredths (3.08) acres of land,
including a housc thereon, located at 2802 Ten Mile Road in Kuna, Idaho, Ada County
Asscssor Parcel Number S1314223410, hercinafier “Subject Property,” for the purchase
price of onc million five hundred and thirty thousand dollars ($1,530,000.00);

WHEREAS, all contingencies and conditions sct forth in the Real Estate

Agreement were met;
WHEREAS, pursuant to the terms of the Real Estate Agreement, Fazzio and
Mason were 1o close on Mason’s purchase of the real property that was the subject of the

Recal Estate Agreement on February 26, 2007;

WHEREAS, Fazzio completed their portion of the closing;

AGREEMENT TO RESOLVE DISPUTE ARISING OUT OF REAL ESTATE
PURCHASE AND SALE AGREEMENT DATED APRIL 12, 2006 SO AS TO AVOID
ARBITRATION — Page 1
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WHEREAS, Mason failed to complete his portion of the closing so as to complele

his purchasc of the rcal property subject to the Real Estate Agreement;

WHEREAS, pursuant to paragraphs 19 and 20 of the Real Estate Agreement, on
March 15, 2007, Fazzio submitted a claim with the American Arbitration Association
secking to cnforce the Real Estate Agreement through specific performance and also

made claims for attorney fecs, costs including arbitration costs and interest; and

WHEREAS, Fazzio and Mason mect, 2long with their attorneys, at the Law
Offices of Hawley, Troxell, Ennis & Hawley, LLP on June 8, 2007 and reached this

Scitlcment Agreement resolving all issues so as to avaoid an arbitration procecding.
WITNESSETH:

Based upon the above recitals, Fazzio and Mason hereby covenant and agrec as

follows:

i. CONTRACTUAL REVISION: That Fazzio and Mason enter into a
Revised Real Estate Purchase and Sale Agreement, a true and correct copy of which is
altached hereto as Exhibit “B.” The Revised Real Estate Purchase and Sale Agrecment
shall supercede the Real Estate Purchasce and Sale Agrcement dated April 12, 2006. The
Rcvised Real Estate Purchase and Sale Agreement shall be subordinate to this Settlement

Agreement in so far as there are any inconsistencics.

2. CLOSING: Mason shall close on his purchase of thie Subject Property on
or before December 21, 2007 for the purchase price of one million five hundred and
thirty thousand dollars ($1,530,000.00) cash in U.S. funds. Closing may be extcnded if
the city of Kuna fails to approve Mason’s application for plat approval by December 21,
2007 until March 21, 2008. In no event shall closing occur later than March 21, 2008. If
the city of Kuna fails to approve Mason’s application for plat approval by March 21,

AGREEMENT TO RESOLVE DISPUTE ARISING OUT OF REAL ESTATE
PURCHASE AND SALE AGREEMENT DATED APRIL 12,2006 SO AS TO AVOID
ARBITRATION - Page 2
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2008 or if the city of Kuna denics Mason’s applicalion, such action or non-action by the

city of Kuna shall have no effect on Mason's obligation to close an or before March 21,
2008.

3. INTEREST: At the lime of closing, Mason shall pay to Fazzio interest on
the onc million five hundred and thirty thousand dollars ($1,530,000.00) at the interest
ratc of twelve percent (12%4) per annum commencing February 27, 2007 through the date

of closing.

4. LOCAL IMPROVEMENT DISTRICT: Mason shall be responsible for

and pay any assessments that become duc and owing to the city of Kuna prioer (o closing

as a result of Mason causing the Subject Property to be subject to the local improvement
district, hereinafier “L.I.D.” in May of 2006.

S. LEASE OF SUBJECT PROPERTY: From the date of closing, Fazzio
shall have the right to lease the Subject Property including the house, shop, barn,
associated corrals, driveways and parking arcas on a month to month basis far a period of
cighteen (18) months or until July 21, 2009, whichever is longer, at a lease rate of twenty
five hundred dollars ($2,500.00) per month, with said twenty five hundred dollars
{$2,500.00) duc and payable on the first day of cach month commencing on the first day
of the f{irst full month following closing. (The rent from closing through the cnd of the
month shall be pro-rated and deducted from the interest owed by Mason to Fazzie on the

datc of closing).

6. PERSONAL PROPERTY AND CHATTELS: Fazzio shall continuc to
own all personal property and chattels located on the Subject Property and said items are

not part of the transaction. Any reference to such items in the Real Estate Agrecment are

hcrcbykrcmovcd and are not part of the Real Estate Agrecment.

AGREEMENT TO RESOLVE DISPUTE ARISING OUT OF REAL ESTATE
PURCHASE AND SALE AGREEMENT DATED APRIL 12,2006 SO AS TO AVOID
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7. ATTORNEY FEES AND ARBITRATION COSTS: Fazzio and Mason

shall cach pay their own attorney fees and arbitration costs incurred through the date of

Hawley 1roXxell

this Scttlement Agreement. Fazzio shall be entitled to any rcfund he may reccive as a
result of this Settlement Agreemcent from the American Arbitration Association for

arbitration filing fees he paid to initiate arbitration.

8. ARBITRATION LANGUAGE NULL AND VOID: The arbitration
[anguage centained in paragraph 20 of the Real Estate Purchase and Sale Agreement
dated April 12, 2006 is hereby null and void as this Settlement Agrecement shall be
deemecd to have been rcached as a result of arbitration proceedings. Should either Fazzio
or Mason breach and/or violate this Scttlement Agrecement, the non-offending party may
file an action in the district court of the county of Ada, state of Idaho, to have tliis

Scttlement Agreement specifically enforced.

9. SPECIFIC PERFORMANCE: Should either party breach or violate this
Secttlement Agreement, the non-offending party shall have a remedy of specific
performance and may apply to the district court of the county of Ada, state of Idaho to

have this Scttlement Agreement enforced by a judgment for specific performance.

10. ENTRY OF JUDGMENT: This Settlement Agreement shall be treated as
an arbitration award pursuant to Idaho Code § 7-908 from which cither party may apply
to the district court in the county of Ada, state of 1daho for entry of judgment pursuant te
the Uniform Arbitration Act, Idaho Code § 7-901 ct scq. to have this Scttlement

Agreement enforced.

11. COVENANT NOT TO SEEK ENTRY OF JUDGMENT: Fazzio shall not
scck to have a judgment based on this Settlement Agreement entered in the district court
in and for thc county of Ada, state of Idaho prior to December 21, 2007 so as to give
Mason time to obtain approvals of his plat to develop the Subject Property and obtain

AGREENMENT TO RESOLVE DISPUTE ARISING OUT OF REAL ESTATE
PURCIIASE AND SALE AGREEMENT DATED APRIL 12, 2006 SO AS TO AVOID
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finances. Should Mason fail to close on December 21, 2007, Fazzio may immediately
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apply to the district court for entry of judgment cxcept as follows:

If the city of Kuna fails to approve Mason’s application for plat approval
by Dcccmber 21, 2007, Mason shall have until March 21, 2008 to closc on
his purchase of the subject property.

If the city of Kuna fails to approve Mason’s application for plat approval by
March 21, 2008 or if the city of Kuna denies Mason’s application, such action or non-
action by the city of Kuna shall have no cffect on Mason’s obligation to close on or
before March 21, 2008 and should Mason fail to close on or before March 21, 2008,
Fazzio may immediately apply to the District Court for cntry of judgment.

12. TRANSFER OF WARRANTY DEED: Fazzio shall have no obligation to
transfer a warranty deced to Mason for the Subject Property until Masan completes the
closing of the adjacent parcels of real property held in the name of [daho Livestock

Company, LLC.

13. ATTORNEY FEES AND COSTS TO ENFORCE THiIS SETTLEMENT
AGREEMENT: Should either party be required to bring an action or apply to the district
court to obtain a judgment to enforce this Settlement Agreement, that parly shall be

entitled to rcasonable attorney fees and costs associated with that action or application.

14. REAL ESTATE PURCHASE AND SALE AGREEMENT DATED
APRIT. 12, 2006: The Rceal Estate Purchase and Sale Agreement dated April 12, 2006, a

truc and correct copy of which is attached hercto as Exhibit “A™ is superceded by the

Reviscd Real Estate Purchasc and Sale Agrecment, a truc and correct copy of which is
attached hercto as Exhibit “B.” Any tcrms of the Revised Real Estate Purchase and Sale
Apgreement cxccuted on cven date herewith that are inconsistent with the terms of this

Secltlement Agreement are null and void. All provisions of the Reviscd Real Estate

AGREEMENT TO RESOLVE DISPUTE ARISING OUT OF REAL ESTATE
PURCHASE AND SALE AGREEMENT DATED APRIL 12, 2006 SO AS TO AVOID
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Purchase and Sale Agreement that are not inconsistent with the terms of this Settlement

Agreement shall remain in full force and effect and are incorporated herein.

DATED this |7 day of __s4 0 phOmBR.  2007.

feval

\
Cindy Ann Fazzio \/ U
Ro7 //
rek A. Pica /
Attormey for Fazzio
DATED this LYL day of , 2007.
{Z{MJ%WA .
Edward J- son
APPROV
Clark

Alttrney for Mason
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STATE OF IDAHO )
&s

County of Ada

On this 'Jﬂ day of QML— 2007, before me the undersigned,

pcrsonaI]y appcnrcd FRANK J. FAZZIO, JR., ldemlf’cd to me to be the person whosc
name is subscribed 1o the within instrument, and acknowledged to me that he executed
the same.

IN WITNESS WHEREOF I have hereunto set my hand and affixed my ofTicial

‘wOTARY URLIC FOR IPAHO
E{csxdmg
y Con sion Expires:

STATE OF IDAHO

County of Ada
!
On this ZZ day of ;J , 2007, before me the undersigned,
personally appearcd CINDY ANN FAZZIO, identified to me to be the person wliose

name is subscribed to the within instrument, and acknowledged to me that she executed
the same.

IN WITNESS WHEREOF, 1 have hercu set my %ﬂd affixed my official
ritten

scal the day and year in this certificate first abov

NOTARY PUBLIC FOR IDAHO
Residing at: Z<
My Commxss:on Expircs:__Zoy |

L
£~

)
]

“Ceospegput

oy,

£ & % :
ICEETIRPITEL L
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STATE OF IDAHO )
:SS.
County of Ada )

N
On this L& day of 5(/930”"\"’/ , 2007, before me the undersigned,
personally appearcd EDWARD J. MASON, identified to me to be the person whose

name is subscribed to the within instrument, and acknowledged to me that he cxccuted
the samec.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official

scal the day and year in this ccrtlf'catc frst above wntten-)d\/

%.Nd?xﬁvp [1C FOR IDAHO
= Residing at: O
£ My Commission Expire§:_1[t¢/
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THIS REAL ESTATE AND SALE AGREEMENT (hereinafter “Agreement”) is
entered into this 12¥ day of April, 2006, by and between Frank J r. and Cindy
Ann Fazzio, husband and wife, whose address is 2802 Ten Mile Rd na, Jdaho 83634
(hereinafier “Seller”) and Edward J. Mason and/or assigns, whose address is 1883 N.
Wildwood St., Boise, Idaho 83713 (hereinafier “Buyer”). The Effective Date of this
Agreement shall be the date on which the last of the parties to this Agreement have
executed this Agreement.

WITNESSETH:

FOR AND IN CONSIDERATION of the mutval covenants, conditions and
promises hereinafter set forth and the payments to be made as hereinafier specified, the
parties hereto do hereby covenant and agree as follows:

1. PROPERTY TO BE PURCHASED: Seller agrees to sell and deliver to Buyer
and Buyer agrees to purchase and accept from the Seller upon the terms hereinafter
provided, all of Seller’'s right, title and interest in and to the real property consisting of
approximately three and 8/100 (3.08) acres of land, including house thereon, located at
2802 Ten Mile Road in Kuna, Idaho, Ada County Assessor Parcel number S1314223410,
as more particular]y described in “Exhibit A attached hereto, which said “Exhibit A” is
by this reference incorporated herein and made a part hereof, together with all
appurtenances, water rights, water shares, ditches and ditch rights, licenses or permits

appurtenant thereto, fixtures, chattels and located thereon
(hereinafier “Premises™). (%, d =z %

2. PURCHASE PRICE: The total purchase price for the Premises shall be
ined as follows: The Buyer and Seller shall, within 20 days after the Effective
Date, ea btam, at their own expense, an appraisal of the Premises made by an M1
appraiser of oxcc If the lower of the two said appraisals is at least ninety-five
percent (95%:) of the er, the purchase price for the Premises shall be established by
averaging the two values. | {ower of the two said appraisals is less than ninety-five
percent (55%) of the higher value,; a third appraisal shall be made by an

be set forth in an addendum 1o this Agreement executed by Buyer and Seller within
(40) days afier the Effective Dale. S ¢2se72 ZELran/s e Logwyr 7D Fenawwvas
ALRAComeny < Tinm FPoitls e AT i il antsesT IS Aot &5

Buyer shall pay said purchase price to Seller in the following manner and vpon
the following terms and conditions:

Real Estate Purchase and Sale Agreement
Page 1 of 9
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a. Within three (3) business days after the Effective Date, Buyer shall
deposit earnest money in the amount of $20,000.00 in escrow with Transnation Title &
Escrow, Inc. If Buyer does nat terminate this Agreement within the Due Diligence
Period set forth in Paragraph 6, below, the earnest money deposit will be released 10
Seller and, except in the case of default by Seller, shall be nonrefundable. The eamest
money shall be credited towards the purchase of the Premises.

/2972007 Z2:00 PAGE 12/0°

b. At closing the Buyer shall pay the Seller the balance of the purchase
price of the Premises less the $20,000.00 eamest money as described in Paragraph 2.a,

above, which shall be credited toward the purchase. Z7rrswn? Swre B AY Cnferar s Corer

3. DEED: Seller agrees to make, execute and deliver to buyer at closing a
standard form Warranty Deed conveying the Premises to Buyer, subject only to current
taxes and assessments, easements, restrictions and encumbrances of record, at closing and
those exceptions not objected 1o as set forth in Paragraph 5, below.

4, TITLE INSURANCE: At closing, or as soon thereafier as practical, Seller
shall, at their expense, provide Buyer with a standard form of owner's policy of tille
insurance with coverage in the amount of the purchase price, issued by Transnation Title
& Escrow, Inc. showing marketable and insurable title 10 the Premises is vested in Seller
subject only 1o the standard exceptions contained in such form of title insurance normally
issued by the said title company and those exceptions not objected to as set forth in
Paragraph 5, below. Buyer may elect to have extended coverage, in which case Buyer
shall be responsible for the additional premium thereby required over and above the
standard coverage premium.

5. TITLE REPORT: Within ten (10) days after the Effective Date, Seller shall
fumish to Buyer 2 commitment of a title insurance policy showing the condition of the
title to the Premises. Buyer shall have twenty (20) days from receipt of the commitment
within which to object to the condition of the title as set forth in the report. Seller shall
thereafter have twenty (20) days to correct any defects in the title or demonstrate to
Buyer’s satisfaction that such defects can be corrected prior to closing or in event Seller
elects not to correct the defects in title, Buyer may elect to close the transaction and
accept the defects or may elect to terrninate the Agreement and be refunded the earnest
money deposit identified in Paragraph 2.a. Such election by Buyer must be made written
ten (10) days of receipt of notice from Seller that Seller will not correct the unacceptable
defects.

6. DUE DILIGENCE, ENVIRONMENTAL, PHYSICAL AND_ TITLE
INVESTIGATION: Buyer shall have a period of sixty (60) days after the Effective
Date to conduct an investigation into the suitability of the Premises for the Buyer’s
intended use and such physical inspections, testing, surveys, title and environmental
investigations and other examinations of the Premises as Buyer shall, in his discretion,
deem appropriate (the ""Due Diligence Period™). This Agreement shall terminate and all
camest money deposited hereunder shall be refunded to Buyer in the event Buyer gives
written notice within said sixty (60) day period of his dissatisfaction with any aspect of

Real Estate Purchase and Sale Agreement
Page 2 of ©
4/12/2006
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the Premises or the condition of title, which said dissatisfaction shall be determined at the
sole discretion of the Buyer. Buyer and his agents, emplcyees, and contractors shall have
access 1o the Premises as is reasonably necessary for Buyer to conduct any such physical
inspections, testing, surveys, title and environmental investigations. Buyer shall keep the

Premises free and clear of liens, indemnify and hold Seller harmless from any liability,
claims, demands, damages and cos!s, and repair any damages arising from any su

inspections, surveys and investigations. 1 .dzﬁ

P g ﬁ/“‘L W od 2
7. OTHER CONTINGENGIES AND CONDITIONS: Buyer's gbligation to cl

the purchase of the Premises is expressly made contingent upon the Buyer successfully M

Hawley ’'I'roxell

closing, on or before the closing date set forth in Paragraph 11, below, the purchase of
both Properties listed below, on terms and conditions acceptable to Buyer in Buyer's sole
discretion:
1) That certain property located on W. Walker Lane in Kuna, Idaho, oawned by
1daho Livestock Company, LLC, Ada County Parcel No. R3785270040; and
2) That certain property located at 2604 Ten Mile Rd., Kuna, Idaho, owned by
Idaho Livestock Company, LL.C, Ada County Parcel No. S1314233616.

8. SELLER COQOPERATION: Seller acknowledges that Buyer intends to
develop the Premises and other adjacent or neighboring properties as a residential or
mixed use subdivision. Prior to closing, Seller shall cooperate with Buyer in making such
applications as may be required in order to obtain development approvals from such
governmental agencies as may have jurisdiction thereof, which said cooperation shall
include but not be limited to the timely execution of any applications and other
instruments, as may be necessary to effect the contemplated subdivision developmnet. In
addition, Seller shall not, either before or afier closing, in any manner, directly or
indirectly, cppose Buyer's efforts to obtain governmental approvals for its contemplated
subdivision development, nor shall Seller lend any support or assistance to any othér

persons or entities that may oppose or seek to oppose Buyer’s contemplated subdivision
development.

9. PRESERVATION OF PREMISES: Following the Effective Date, Seller shall
conlinue to operale, manage and mmaintain the Premises in accordance with the same
practices and procedures implemented by Seller for operating, maintaining and managing
the Premises prior 1o the Effective Date. Seller shall maintain the Premises in
substantially the same condition as existed upon the Effective Date. Prior to Closing,
without the prior written consent of Buyer (which may be granted or withheld in Buyer's
sole discretion), Seller shall not: (i) enter into zny contract or agreement which will be
binding on Buyer or the Premises afier the Closing; or (ii) enter into any lease or sublease
for the Premises; or (iii) enter into any agreement or contract o sell, ransfer, convey,
dispose or exchange the Premnises or any portion thereof or interest therein.

10. POSSESSION: Buyer shall be entitled 1o possession of the Premises from
and after the date of closing.

Real Estate Purchase and Sale Agreement
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11. CLLOSING: Closing shall be on or before that date which is ten (10) months
after the Effective Date. The parties agree that the closing agency for this transaction
shall be Transnation Title & Escrow, Inc.

12, ESCROW HOLDER: Transnation Title & Escrow, Inc. is hereby designated
as escrow holder and shall act according to the terms of this Agreement and the escrow
instructions, unless the parties hereto mutually direct the escrow holder in writing to the
contrary.

13. ESCROW FEES: Buyer and Seller shall share all escrow and closing costs
equally.

14. PRORATIONS: All taxes, assessments, insurance, rents, and utility expenses
which pertain to the Premises shall be prorated between the parties as of closing.

15. REPRESENTATION AND WARRANTIES OF SELLER: In order to induce
Buyer to enter into this Agreement and to consuminate the transactions contemnplated
hereby pursuant to the terms and conditions hereof, Seller to the best of their knowledge
represents and warrants to Buyer as of the date hereof and, except as otherwise set forth
herein, as of the closing date, as follows:

a Seller has authority to execute, deliver, and perforrn this
Apgreement.

b. Except as set forth herein, Seller holds marketable fee title to the
Premises.

c. There are no other agreements ar understandings affecting the

Premises, which will survive the closing.

d To the best of Seller's knowledge, there is nct pending nor
threatened any condemnatior or public improvement, in, about, or outside the Premises
which bave resulted in, or might result in the imposition of any assessment, lien, or
charge against Seller, the Premises, or any owner of the Premises, nor is there pending or
threatened to the best of Seller’s knowledge, any legal action of any kind or nature,
affecting Seller or the Premises, which would enjoin or restrict the right of Seller to
consurnmate the transactions contemplated hereby.

e. The Prermises is not affected by any special assessment, whether or
not a lien therecon, which has not or will not be paid in full by Seller prior to the closing
date, nor does Seller know of any pending or comntemplated assessments or similar
charges which will affect the Premises, and to the best of Seller’s knowledge, there is no

proceeding pending or any increases of the assessed valuation of the Premises or any
portion thereof.

Real Estate Purchase and Sale Agreement

Page 40f 5 '
4/12/2006

Received Time Aug.29. 2:42PM

NnNN&E1



Hawley 'lroxell /24972007 2:90 PAGE 1v/% FAX: (208)342-3828

f. A} persons and corporations supplying labor, materials, and

equipment to the Premises have been paid, and there are no claims or liens of
materialmen, laborers, or suppliers affecting the Premises.

. The Premises is free from any leasehold interest, which is not
terminable upon thirty (30) days writien notice.

\ h. Seller is not aware of the presence of any hazardous waste material
on the Premises. Seller will do no act or otherwise cause any hazardous waste materials
of any kind to be deposited on or in the Premises during the Apgreement term as extended.

In the event of any material breach of the representations and warranties set forth
in this Section, if Seller has not cured said breach prior to closing, all sums paid
hereunder shall be refunded to Buyer and this Agreement shall terminate,

16. PURCHASE AS IS: Buyer agiees that it is purchasing the Premises “as is”
without any warmranty except as set forth in this Agreement. Buyer shall make such

investigations and inspections of the Premises as Buyer deems appropriate without
reliance upon Seller or Seller's agents.

17. RISK OF 1.CSS: Fraom the Effective Date until closing, risk of loss due to
damage to or destruction of the Premises shall remain with Seller. Buyer is responsible
for themselves and any of their agents when on the Premises.

18. TIME WAIVER: Time and the prompt performance of each and every
obligation of the parties hereto are agreed to be of the essence of this Apgreement. Any
departure from the conditions and tenms of this Agreement or any delay in the
enforcement of the same by either party hereto shall not operate to waive or be a waiver
of the rights of either party hereto to stand upon the strict letter or construction of this

Agreement or to require performnance in accordance with the express terms set forth
herein.

19. DEFAULT: In the event any party fails to strictly comply with the terms and
conditions of this Agreement, that party shall be in default of this Agreement. The
nondefaulting party may send a notice of default with a ten (10) business-day period to
cure. If the default is not cured within such period, then the defaulting party shall have
the remedies set forth below:

a_Seller’s Remedies. If Buyer defaults and fzils to cure, Seller may terminate
this Agreement and retain the eamest money deposit as liquidated damages, and
not as a penalty, in full satisfaction of Sellex’s claim. The parties acknowledge
and agree that since it would be exiremely difficuit to determine the actual
amount of Seller’s damages arising out of a breach by Buyer, the amount of the
liquidated damages herein provided constitutes a fair estimate of those damages,
which the parties have agreed upon in a good-faith effort to make damages
certain. Except for any damages that may be incurred arising out of any

Real Estate Purchase and Sale Agreement
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investigations, tests, and studies with respect 10 the Premises that Buyer may

elect to undertake, the liquidated damages provided herein for the breach of this 74?

Agreement shall be Seller's sole remedy, e 7208 7Fgr A7 s~/ d e
Pt artarly (G5 THIr Fnvemd ‘Spsmi #i50 B Sirrronré #d Py Sonssl -

b. Buver’s Remedies. If Seller defaults and fails to cure, Buyer may terminaie

this Agreement and receive back the earmest money depasit ar may pursue any

remedies available to him, in law or equity , including the enforcement of this M

Agreement through specific performance, = == =

Hawley TYoxell

20. DISPUTE RESOLUTION: All Disputes (as defined herein below) arising
between the Buyer and the Seller shall be finally determined by arbitration pursuant to
the applicable rules of the American Arbitration Association. Arbitration may be
commenced by either party by filing a demand for arbitration with the American
Arbitration Association. Judgment upon the award rendered by the arbitrator in any
arbitration in which the Buyer and Seller are among the parties, shall be final and binding
and may be entered in any court having jurisdiction thereof. As used herein, the term
“Disputes” shall include any controversy between the Buyer and the Seller (whether or
not the controversy includes third parties) arising in any way out of the agreement or its
interpretation. The exclusive venue for all proceedings conducted under this section shall
be Ada County, Idaho.

21. ATTORNEY FEES: In the event the parties hereto become involved in
arbitration cor litigation (including any proceedings in bankruptcy), the prevailing party
shall be entitled to recover ils reasonable attorney fees, costs and expenses from the other
party.

22. NOTICES: Any notice authorized 10 be given from Seller to Buyer or from
Buyer to Seller shall be sufficiently served or given for all purposes if delivered
personally or sent by United States Certified Mail, return receipt requested, addressed Lo
the party in question at the addresses hereinafier set forth:

Seller: Frank J. Fazzio, Jr. and Cindy Ann Fazzio
2802 Ten Mile Road

Kuna, Idaho 83634

Buyer: Edward J. Mason
1883 Wildwood St.
Boise, Jdaho 83713

. All notices required or desired to be given under this Agreement shall be deemed
given upon hand delivery or upon deposit in the United States Mail, postage prepaid.
Either party shall be entitled to change the address for service of notice hereunder by

serving upon the other party; in the manner described above, a notice specifying the new
address.

Real Estate Purchase and Sale Agreement
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23, COMMISSIONS: The Seller is not represented by a real estate agent and
there are no real estate comrmissions for the purchase and sale of the Premises. Seller is
solely responsible for any claim of any kind from any third perscn purporting to have
been employed by Seller claming to be entitled to receive any commission or other
compensation for services rendered in connection with this transaction. The Buyer is not
represented by a real estate agent in an agency capacity for the purchase and sale of the
Premises, and therefore is not responsible for any real estate commissions to any agent.
Buyer is solely responsible for any claim of any kind from any third person purporting to
have been employed by Buyer claming to be entitled to receive any commission or other
compensation for services rendered in connection with this transaction.
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24. GOVERNING LAW: This Apgreement shall be construed, interpreted and

applied, and the right and obligations hereunder determined in accordance with the laws
of the state of Idaho.

25. AMIENDMENTS: This Agreement may not be amended, modified or
changed in any way, except by written document signed by each of the parties hereto.

26. FURTHER ASSURANCES: Each of the parties hereto agrees to execute any
other documents necessary or appropriate to affact the intent of the parties as expressed in
this Agreement.

27. SURVIVAL OF COVENANTS; To the extent any covenants and warranties
contained berein remain unfulfilled or aperative hereafter, said covenants and warrantees
shall survive the transfer of title and possession and shall not be deemed merged in any
other document executed pursuant to the terras of this Agreement.

28. SUCCESSORS IN INTEREST: This Agreement shall be binding upon the

successors, heirs and assigns, personal representatives, adminisfrators, executors, legatees
and devisees of the parties hereto.

29. HEADINGS: The paragraph headings contained in this Agreement are
employed solely as a matter of convenience, and the same shall not be construed as
limiting or expanding the contents hereof in any way whatsoever.

30. ENTIRE AGREEMENT: This agreement supersedes all prior agreements
between the parties hereto, whether in writing or otherwise; and any such prior agreement
shall have no force or effect upon and after the date of execution of this Agreement. This
Agreement contains the entire agreement of the parties, and no representation,

inducements, promises or agreements, oral or otherwise, not embodied herein, shall be of
any force of effect.

31. EXCHANGE OPTION: Either or both of Buyer and Seller may at their
option effect the purchase and sale of the Premises through an exchange pursuant to
Section 1031 of the Internal Revenue Code, in which event the -other party shall
cooperate to that end and execute such documents as necessary therefore, providing that

Real Estate Purchase and Sale Agreement

Page 7 of 9 :
4/12/2006

Received Time Aug.29. 2:42PM

00054



/2972007 Z:50 PAGE 18/b FAX: (208)342-3829

the closing date is not delayesd, that the other party incurs no additional expense or
liability, and that the provisions hereof survive any exchange, and in which event the
exchanging party indemnifies the other party against all claims arising out of or in any
way connected with the other property or its transfer, and against all costs incurred by the
other party in the course of defending against the same.
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EXHIBIT “A"

A paxanl of land situatad in tho Noxrthiost Quorter of tha Northwest
Quartex of Secktion 14, Townahlp 2 XNorth, Rango 1 West, Boisas
Heridian, Ada County, Idaho, a®s ghovwn on Raocord of Suxvey No. 2531,
£ilod an Ynotrumant Ho. 5367500, in

tha Offics of tha Ada County
Rocardar, nora particulaxly doocribed as followoi

Coamoncing at tha Northvast corner of sald gaection 124, a point
oarked by a brass cop; thanco alony the Hast lina of oaiad
Saction 14,

South g*po'ar™ vapt 1331.81 fact to A point marking the Soothwost

coznaxr of pald NHerthwest Quartaxr of the Horthwook Quartar,
narked by a 83/8% iron pin; thazce leaving the Wost 1lina of
mald Section 314 and

along tha Socuth lina of ssld MHorcthwoaot
Quarxter of tha Horthwoot Quartar,

South 19°F&'56" Pant 698,00 feat to tho FOIRT OF BIGIKNINIG; marked
by a S/8* iron pin: thence continuing
Bouth B3°56'56" Xank 507.00 feat to a point, markaed by = 578" iyon
piny thenca leaving said South linae of the MNorthwant Quarter
of tha Horthveot Quartsr and adlong m lina parallel to the Rost
1line of =zald Bection 14,
North 0°00'17" Enst 265.00 feat to a point, markad by a /8 iron
pin; thancs lsaving sald parallel line snd along a line
punllnl to tha South lina of said Northuwact Quartar of thae
Harthuaok Quarter;
Worth 89°38°56™ Waxt 507.00 foot to m Enl.n\:, eaxyed by a 5/8° iron
pin} thoncae leaving said parallel lins ond alpny a line
axrallal to the Hest line of oaid Secticon 14,
South 0°0D'17" Hast 255.00 foet to tho POINT OF nmnmmu.

TOGETWER WITH an sasemont for ingress and agress ovar and acxoss
tha fLollowing deccribed praparty:

A parcol of land oituated in tha Northuwant Qquartsr of tha Morthwast
Quartor of Sactlon 14, Township 2 liorth,

Bangm 1 Wast, Bolca
Hu:idiln, Ada County, Idaho, as shown on Rocord of Survay Ho. 2531,

CLllod as Inctrument Mo. 9367300, in the Offica of tha
Rocordor, mora particularly d.ol:rl.bc.d ap follows:

Coxmanainyg at tha Northwast corner of oald EBoctlan 14,
narked by u hrass cap; thance

o paint
fection 14,

along the Woot line of cald

contimiad
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1718000585
LEGATL CONTINUED

south 0°00'17" Hest 13)1.81 feet to a point marking the Southwvsat
cormar of said Horthvest Quartsr of tha Horthwest Quarter
narkad by a 5/8® {ron pin; thesnca lsaving ths Haot 1ine of
oaid Section 14 and along tha Soath line ‘of gaid Northweot
guartoar of the Morthwent guartox)

South B9°*SA'56™ Enat 235.00 faat to tha POINT OF BECINKING rmarkXad
by a 3/m Sron pinj) thanca continuing

South B8P*S56°56" Tast 717.96 foat to m point of curva; thanca

Horthvasterly 212.09% faoot clong tha arc of a cucva tno tha latt
having a radlus of 45.00 faot, a cantral angle of 270°02'47"
and a lony choxrd which bearuv Norkth 44°B8'19* Want 63.61 feokb
to a pointy thance along & lina porallal to the West lina of
oaldd BSection 14,

Eouth 0°00'17" Wast 14.96 faat to a point markod by a 578" iron
PL“L thanca leaving maid parallal lino and along a line 30.00
faat oxth of and parmllel to tho South lina of said Northwest
uaxtear of ths Nearthuest Quarter, b

Hoxrth 89°S6°"36" Haat A73.00 fesmt to a point markad by a 5/a%
pin) thencae leaving said
faqt Enot of and paralle

iron
allal line and along a lina 25.00

to tho Wast 1ine of =xaid saction
14
Sauth 0’.00'17- Hamt 30.00 fant to tho POINT OQF BECINNING.

Y e PR e T e
SRS IR ENORT S

Received Time Aug.29. 2:42PM

00057



LIGWLGY LLVATL L LS PR SRV AV Y| Lo v 4 AANAL. Luas 4 &aan e PR A T T VR Oy W

THIS REVISED REAL ESTATE PURCHASE Al\g% " AE'LE AGREEMENT
¢hereinafier “Agreement’) is cntered into this [Zm‘ day of y fﬁ()?, retroactive to
April 12, 2006, by and between Frank J. F Jr. and Cindy Ann Fazzjo, husband and
wife, whose address is 2802 Ten Mile Rd. 1a, Idaho 83634 (hercinafier “Seller™) and
Edward J. Mason and/or assigns, whose address is 1883 N. Wildwood St., Boise, Idaho
83713 (hereinafier ““Buyer”). The Effective Dale of this Agreemcnt shall be April 26,
2006.

WITNESSESTH:

FOR AND IN CONSIDERATION of the mutual covenants, conditions and
promiscs hercinafier set forth and the payment to be made as hercinafler specified, the
partics hercto do hereby covenant and agrce as follows:

1. PROPERTY TO BE PURCHASED: Scller agrees to sell and deliver to
Buyer and Buycr agrees io purchase and accept from the Scller, upon the terms
hercinafter provided, all of Scller’s right, title and interest in and to the real property
consisting of approximately 3 and 8/100 (3.08) acres of land, including house thercon,
located at 2802 Ten Mile Road in Kuna, Idaho, Ada County Assessor Parcel number
S1314223410, as more particularly described in ‘“Exhibit A™ attached hercto, which said
“Exhibit A™ is by this reference incorporated hercin and made a part hereef, together with
all appurtenances, water rights, water shares, ditches and ditch rights, licenses or permits
appurtenant thereto and fixlures located thereon (hercinafter “Premises').

2. PURCHASE PRICE. The total purchase price for the Premises shall be
Onc Million Five Hundred and Thirty Thousand Dollars ($1,530,000.00). Buyer shall
pay said purchase price to Seller in the following manner and upon the following terms
and conditions: ‘

a. Within three (3) business days afler the Effective Dale, Buyer shall
dcposit earncest money in the amount of $20,000.00 in escrow with Transnation Tille &
Escrow, Inc. If Buycr docs naot terminate this Agreement within the Due Diligence
Period set forth in Paragraph 6, bclow, the camest money deposit will be released to
Seller and, except in the case of default by Seller, shall be nonrefundable. The eamest
money shall be credited towards the purchase of the Prerises.

b. At closing the Buyer shall pay the Seller the balance of the purchase
prices of the Premises less the $20,000.00 earnest money as described in Paragraph 2.z,
above, which shall be credited toward the purchase. Payment shall be by cashier’s check.

REAL ESTATE PURCHASE AND SALE AGREEMENT n 6 "
Page 1 of 9 EXHIBIT O
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3. INTEQT: At closing, Buyer shall pay Se!!r interest on the One
Million Five Hundred and Thirty Thousand Dollars (81,530,000.00) at the rate of twelve
percent (12%4) per annum commencing February 27, 2007 through the date of closing.

4. DEED. Seller agrees to make, execute and deliver to buyer at closing a
standard form Warranty Decd conveying the Premises to Buyer, subject only to currcnt
taxcs and asscssments, casements, restricions and cncumbrances of record, at closing and
those exceptions not objected to as set forth in Paragraph 5, below.

5. " TITLE INSURANCE: At closing, or as soon thereafter as practical, Seller
shall, at their expense, provide Buyer with a standard form of owner’s policy of title
insurance with coverage in the amount of the purchase price, issucd by Transnation Title
& Escrow, Inc. showing marketable and insurable title 1o the Premises is vested in Seller
subjcct only to the standard exceptions contained in such form of title insurance normally
issued by the said title company and those exceptions not objected to as set forth in
Paragraph 5, below. Buyer may clect to have extended coverage, in which case Buyer
shall be responsible for the additional premium thercby required over and above the
standard coverage premium.

6. TITLE REPORT: Within ten (10) days after the Effective Date, Seller
shall fumish 1o Buyer a commitment of a title insurance policy showing the condition of
the titlc to the Premises. Buyer shall have twenty (20) days from rcceipt of the
commitment within which 1o object to the condition of the title as sct forth in the report.
Seller shall thereafler have twenty (20) days to correct any defects in the title or
demeonstrate to Buyer’s satisfaction that such defects can be corrected prior to closing or
in event Scller clects not to correct the defects in title, Buyer may elect to close the
transaction and accept the defects or may clect to terminate the Agreement and be
refunded the earmest money deposit identified in Paragraph 2.a. Such election by Buyer
must be made written ten (10) days of rcecipt of notice from Seller that Scller will net
correct the unacceptable defects.

7. DUE DILIGENCE, ENVIRONMENTAL, PHYSICAL AND TITLE
INVESTIGATION: Buyer shall have a period of sixty (60) days aftcr the Effeclive Date
to conduct an investigation into the suitability of the Premises for the Buyer's intended
use and such physical inspections, testing, surveys, title and environmental investipations
and other examinations of the Premises as Buyer shall, in his discretion, deem
appropriate (the “Due Diligence Pcriod"). This Agrecment shall terminate and all earnest
money deposited hercunder shall be refunded to Buyer in the event Buyer gives written
notice within said sixty (60) day period of his dissatisfaction with any aspecct of the
Premiscs or the condition of title, which said dissatisfaction shall be determined at the
sole discrction of the Buyer. Buyer and his agents, cmployees, and contractors shall have
access to the Premises as is reasonably necessary for Buyer to conduct any such physical
inspections, testing, surveys, title and environmental investigations. Buyer shall kcep the
Premises frec and clear of liens, indemnify and hold Seller harmless from any liability,

REAL ESTATE PURCHASE AND SALE AGREEMENT
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claims, demands, damages and costs, and repair any damages arising from any such
inspections, surveys and investigations.

8. SELLER COOPERATION: Scller acknowledges that Buyer intcnds ta
devclop the Premises and other adjacent or neighboring propertics as a residential or
mixed use subdivision. Prior to closing, Scller shall coopcrate with Buyer in making
such applications as may be required in order to obtain development approvals from such
govemmentzl agencies as may have jurisdiction thereof, which said cooperation shall
include but not be limited to the timely cxecution of any applications and other
instruments, as may be nccessary to effect the conlemplated subdivision development. In
addition, Secller shall not, either before or afler closing, in any manner, directly or
indircctly, oppose Buyer's efforts to obtain governmental approvals for its contemplated
subdivision devclopment, nor shall Scller lend any support or assistancc to any other
persons or cntitics that may oppose or scck to oppose buyer’s contemplated subdivision
development.

9. PRESERVATION OF PREMISES: Following the Effcctive Date, Scller
shall continue to operate, manage and maintain the Premises in accordance with the same
practices and procedurces implemented by Seller for operating, maintaining and marpaging
the Premiscs prior to the Eflective Date. Seller shall maintain the Premises in
substantially the same condition as existed upon the Effective Date. Prior to Closing,
without the prior written consent of Buyer (which may be granted or withhield in Buyer’s
sole discretion), Seller shall not: (i) enler into any contract or agreement which will be
binding on Buyer or thc Premises afler the Closing; or (ii) cnter into any lcase or
sublcasc for the Premises; or (iii) enter into any agreement or contract to sell, transfer,
convey, disposc or exchange the Premises or any portion thercof ar interest therein.

10. POSSESSION: Buyer shall be entitled to possession of the Premises from
and aficr the date of closing subject to paragraph 12 below.

11. CLOSING. Closing shall be on or before December 21, 2007 unless the
city of Kuna fails to approve Mason’s application for plat approval by Deccember 21,
2007, in which casc, Mason shall have until March 21, 2008 to close on the subject
property. In no cvent shall closing occur later than March 21, 2008. The parties agree
that the closing agency for this transaction shall be Transnation Title & Escrow, Inc.

12. SELLER’S LEASE OF PREMISES: Buyer agrees to grant Scller the
right to lecase the Premisces, including the driveways, parking arcas, shop, bam and corrals
for a period of cighteen (18) months from the date of closing or until July 21, 2009,
whichever is longer, for the lease mate of Two Thousand Five Hundred Dollars
(52,500.00) per month. The lcase shall be month to month and shall terminate at the end
of the month in swhich the Sellers vacate the Premisces and remove their personal property.
Scller acknowledges access to the residence and around the residence shall be moved
from the west boundary {o the north boundary of the rcsidence and the north and west
boundary lines.

REAL ESTATE PURCHASE AND SALE AGREEMENT
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13. CROW HOLDER: Transnation Title & Escrow, Inc. is hercby
designated as escrow holder and shall act according lo the terms of this Agreement and
the escrow instructions, unless the parties hereto mutually direct the cscrow helder in
writing to the contrary.

14. ESCROW_FEES: Buyer and Scller shall share all escrow and closing
costs cqually.

15. PRORATIONS: All izxes, assessments, insurance, rcnts, and utility
expenses which pertain to the Premises shall be prorated between the parties as of
closing.

16. REPRESENTATION AND WARRANTIES OF SELLER: In order to
induce Buyer to enter into this Agreement and to consummate the transactions
contemplated hereby pursvant to the terms and conditions hercof, Seller to the best of
their knowledge represents and warrants to Buyer as of the date hercof and, cxccpt as
otherwisc sct forth hercin, as of the closing date, as follows:

a. Scller has authority to ecxccute, deliver, and perform this
Agrcement. :

b. Except as set forth hercin, Scller holds marketable fee title to the
Prcmises.

c. There are no other agrecments or understandings affecting the

Premises, which will survive the closing other than obligations incurred by Buyer since
April 12, 2006 relating to Buyer subjecting the Premises to the city of Kuna's Local
Improvement District (L.1.D.).

d. To thce best of Secller’s knowledge, therc is not pcnding nor
threatened any cendemnation or public improvement, in , about, or outside the Premises
which have resulted in, or might result in the imposition of any assessment, licn, or
charge against Scller, the Premises, or any owner of the Premiscs, nor is there pending or
thrcatened to the best of Seller’s knowledge, any legal action of any kind or nature,
affecting Seller or the Premises, which would enjoin or restrict the right of Scller to
consummale the transactions contemplated hereby cxcept as sct forth in paragraph I6c.
above.

c. The Premises is not affected by any special assessment, whether or
not a lien thercon, which has not or will not be paid in full by Seller prior to the closing
date, nor does Scller know of any pending or contemplated assessments or similar
charges which will affect the Premiscs, and to the best of Scller’s knowledge, there is no
procceding pending or any increcases of the assessed valuaticn of the Premises or any
portion thereof, except as sct forth in paragraph 16c. above Buyer will pay any L.ILD.

REAL ESTATE PURCHASE AND SALE AGREEMENT
Pagec 4 of 9

Aupgust (L 2007
Received Time Aug.29. 2:42PM
Serrvs er_

00061



iy vy AL Gy

LA VATGL A Q7 LIr LWV Lo s N FRaJdL Lvl v Ez¥19 VAWVO I OITL T VWU LO

assessments which are assessed on the Premises cither before or afier closing and shall
indemnify and hold Seller harmless from said L.E.D. assessments.

f. All persons and corporations supplying labor, materials, and
cquipment to ihe Premisces have been paid, and there are no claims or licns of
maltcrialmen, laborers, or suppliers affecting the Premises.

The Premises is frec from any leaschold interest, which is not
terminable upon Unrly (30) days written notice, except as sct forth herein.

h. Seller is not awarc of the presence of any hazardous waste material
on the Premises. Scller will do no act or otherwise cause any hazardous waste materials
of any kind to be deposited on or in the Premises during the Agreement term as cxtended.

In the cvent of any material breach of the representations and warrantics sct forth
in this Scction, if Secller has not cured said breach prior to clesing, all sums paid
hercunder shall be refunded to Buyer and this Agreement shall terminate.

17. PURCHASE AS 1S: Buyer agrees that it is purchasing the Premiscs “as
is’”” without any warranty cxcept as sct forth in this Agrccment. Buyer shall make such
investigations and inspections of thc Premises as Buyer decms appropriate without
rcliance upon Seller or Scller’s agents.

18. RISK OF LOSS: From the Effcctive Date until closing, risk of loss due to
damage to or destruction of the Premises shall remain with Seller. Buyer is responsiblc
for themseclves and any of their agents when on the Premises.

19. TIME WAIVER: Timec and the prompt performance of each and cvery
obligation of the parties hereto are agreed to be of the cssence of this Agreement. Any
departurc from the conditions and terms of this Agrecment or any dclay in the
cnforcement of the same by cither party hereto shall not operate to waive or be a waiver
of the rights of either party hercto to stand upon the strict letter or construction of this

Agrecement or to requirec performance in accordance with the cxpress terms sct forth
herein.

20. DEFAULT: In thec cvent any party fails to strictly comply with the terms
and conditions of this Agrecement, that party shall be in default of this Agrecment.
Should cither party default, the non-offending party shall have the remedics sct forth in
the Agrcement To Resolve Dispute Arising Out Of Recal Estate Purchase And Sale
Agrccment Dated April 12, 2006 So As To Avoid Arbxlmuon excculed on cven date
herewith and incerporated herein by this reference.

21. ATTORNEY FEES: In thec cvent thc partics hereto become involved in
litigation (including any proceedings in bankruptcy), the prevailing party shall be entitled
to recover its reasonable attorncy fees, costs and expenses from the other party.

REAL ESTATE PURCHASE AND SALE AGREEMENT
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22, NOQTICES: Any notice authorized 1o be given from Scller to Buyer or
from Buycr to Seller shall be sufficiently served or given for all purposes if delivered
personally or sent by United States Certificd Mail, return receipt requested, addressed to
the party in question at the addresses hereinafier set forth:

Seller: Frank J. Fazzio, Jr. and Cindy Ann Fazzio
2802 Ten Mile Road
Kuna. Idaho 83634

Buyer: Edward J. Masan
1883 Wildwood St.
Boise, Idaho 83713

All notices required or desired to be given under this Agreement shall be deemed
given upon hand delivery or uwpon deposit in the United Slates Mail, postage prepaid.
Either party shall be cntitled to change the address for service of notice hereunder by
serving upon the other party; in the manner described above, a notice specifying the new
address.

23. COMMISSIONS: The Scller is not represented by a real estate agent and
there arc no real estate commissions for the purchase and sale of the Premises. Seller is
solely responsible for any claim of any kind from any third person purporting to have
been employed by Seller claiming to be entitled to receive any commission or other
campcensation for services rendered in connection with this transaction. The Buyer is not
represented by a recal estate agent in an agency capacity for the purchase and sale of the
Premises, and therefore 1s not responsible for any real estatc commissions to any agent.
Buyer is solcly responsible for any claim of any kind from any third person purporting to
have been employed by Buyer claiming to be entitled to receive 2ary commission or other
compensation for services rendered in conncclion with this transaction.

24, GOVERNING LAW: This Agreement shall be construed, interpreted and
applicd, and the right and obligations hercunder determined in accordance with the laws
of the state of Idaho.

25. AMENDMENTS: This Agrcement may not be amended, modified for
changed in any way, cxcept by writien document signed by cach of the parties lhercto.

26. FURTHER ASSURANCES: Each of the partics hercto agrees to execute
any otlicr documents neccessary or appropriale 1o affect the intcnt of the partics as
expressed in this Agreement including the Agreement To Resolve Dispute Arising Cut
Of Real Estate Purchasc And Szle Agrecement Dated April 12, 2006 So As To Avoid
Arbitration executed on even date herewith.
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27. SURVIVAL OF COVENANTS: To thc extent any covenanls and
warranties contained herein remain unfulfilled or operative herecaficer, said covenants and
warrantees shall survive the transfer of title and possession and shall not be decmed
merged in any other document excculed pursuant to the terms of this Agreement

28. SUCCESSORS I'N INTEREST: This Agrecement shall be binding wpon
thc successors, heirs and assigns, personal representatives, administrators, execcutors,
legatecs and devisees of the parties hercto.

29, HEADINGS: The paragraph headings contained in this Agreement are
employed solcly as 2 maller of convenience, and the same shall not be construed as
limiting or expanding the contents hercof in any way whatsacver.

30. ENTIRE AGREEMENT: This agrcement superscdes all prior agrecments
between the parties hereto, whetlier in wriling or otherwise; and any such prior agreement
shall have no force or effect upon and after the date of execution of this Agreement. This
Agrcement contains the ecntire agrcemcent of the parties, and no representation,
inducements, promises or agrcements, oral or otherwise, not embodiced herein, shall be of
any force of cffect, except as set forth in the Agreement To Resolve Dispute Arising Out
Of Real Estate Purchase And Sale Agrcement Dated April 12, 2006 So As To Avoid
Arbitration excculed on even date herewith. Said Agreement to Resolve Dispute Arising
Out Of Recal Estale Purchase And Sale Agrcement Dated April 12, 2006 shall control
should there be any inconsistencies.

31 EXCHANGE OPTION: Either or both of Buyer and Scller may at their
option cflect the purchasc and sale of the Premises through an exchange pursuant to
Scction 1031 of the Intemal Revenue Code, in which event the other party shall
cooperate 1o that end and execute such documents as nccessary, therefore, providing that
the closing date is not delayed, that the other party incurs no additional expense or
liability, and that the provisions hereof survive any exchange, and in which event the
exchanging party indemnifies the other party against 2ll claims arsing out of or in any
way connccted with the other property or its transfer, and against all costs incurred by the
other party in the course af defending agains

e
DATED this_ [} dayof 007,

Frank J. Fazzigd,

(¢ :

Cindy Ann Fasio VAL
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DATED this 4" day of A%éist 2007

Py

Edward J. Masmj/

STATE OF IDAHO )
88,
County of Ada )

On this I&*/ day of , 2007, before me the yndersigned,
personally appeared FRANK J, FAZZIO, JR., identified to me to be the person whose
name is sybscribed to the within instrument, and acknowledged to me that he executed
the same.

IN WITNESS WHEREQF, I have hereunto sef my hand and affixed my official
seal the day and year in this certificate first above written

STATE OF IDAHO )
88,
County of Ada )

Onthis /2 day of )ijr——ﬁ““ , 2007, before me the undersigned,

personally appeared CINDY ANN FAZZJO, identified to me to be the person whose
name is subscribed to the within instrument, and acknowledged to me that she executed
the same.

*WITNE&S WHEREOQF, I have hereunto set my hand and affixed my official
sea] th éqf d,\_yh ait:iﬁ,;hls certificate first aboyewritten.
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f T eee, Fu
tl R iof NOTARY PUBLIC FOR IDAHO
‘5:.%@? e '@ﬁ Residing at:_ goz4<
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STATE OF IDAHO )
:ss.

County of Ada

On this T day of &/‘ZF/"'L/ , 2007, befere me the undersigned,

personally appeared EDWARD J. MASON, ldentlﬁed to me to be the person whose
name is subscribed to the within instrument, and acknowledged to me that he executed

the same.

IN WITNESS WHEREQF, I have hereunto set my hand and affixed my official
seal the day and year m“ghmwm;;;f icate first above written.
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1718000584

A paraasl of land situatad in tho Noxthwoost Quortor of tha Horthwast
CQuarter of Saction 14, Tewnahip 2 North, Ranga 1 West, Bolss
Heridian, Ada County, Ialho, as phovn on Rocord of Surxvey No. 2581,
£31ed ap Inotxrunenk Ho, 9367500, in the Offica of tha Ada County
Rocordor, mors particulexly doacribed as follovni:

Conaancing st the lorthuwast corner of sald Soction 14, a point
narked by ®m broas cop; thonco along tha Hast line of omiad
FEaction a4,

South 0°D0'27" Wapt 1311.B1 feot to a peoint marking tha Eoathioot
carnex of pald Northwest Quoaxtax of tha Morthvoet Quaxtar,
narked ky a 5/8% iron pin; thanca lexving tha West lina of
said Baction 14 and along tha South lina of said Northwaot
Qoarter of the Horthwast Quarter,

South AS®S5'S6" Ennt 698.00 feat to tha POINZ OP BEGINHING; markcd
by a 5/8" irxon pin; thenca continuing

Bouth 83°58'56" Yank 307.00 fast to a point, narked by a 3/8' iyxon
piny thenca laaving sald south 1

a of ths MNorthwent Quarter
of the Horthwvook Quarter uwnd along a lins parallel to the Roat
1lino of sald Sectlon 14,

Horth I‘L;OD':J' East 263.00 feat to & point, markad by a 5/8'" iron

Pin)} thance lesving salid parallal 1lins snd along a lina
porallal to tha South line of aaid Northuesct Quartar of thms
Hoxthveok Quartex;

North {:-su-ss- Woxk 507.00 foot to a polnt, carYoed by a 5/8% ixon
ping

thoncae leaving sanid parallel line ond alpng a Ylina
parallal to the Hesat lins of osid Secticn 14
South 0°00'17% Hest 265.00 foat to tho POTNT OF BEGIINING.

TOGETRER WITH an sasaomont for ingrass and agrags over and acxroos
tha following deccribed proparty:s )

A parcol of lond oliitnated in the Horthweot Quarter of thas Noxthwast
Quartor of Saction 14, Townabhip 2 Jiorth, Ranga 1 Wast, Roloa
Ha‘:‘.i.:il.n, Ada County, Idaho, as shown on Rocord of Survay Mo. 2531,
Elilnd as

Instrment Yo. 9367300, in

Raocordor, mora particularly daacx

tha Officn of the Ada County
Llows

an fo [}
Cornancing at the NHorthwast cornor of oaild Saction 24, a point
uarked by a brass cap; thencae along tha Voot lina of cald
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Fonth 0"0D!'37" Hest 13131.81 feet to a point marking tie Sonthvest
cornoxr of sald Horthvast Quartsr of tha Horthwest Quarter
raxksd by a E/8" irxon pin; thenca lsaving ths Hast linoc of
onid Section 14 and alang the South linae of smaid Northusnot
gmartor of the Yocrthwent Quarterxy

Bouth 0%°*536°55" East 25.00 fast to the POIMNT OF BEGINKING; mar¥ad
by a 3/8 iron piny thanca continuing

South 8DP*36'SE"” East 717.9G6 faat to mu point of curve;y thanca

Horthvonterly 212.09 foot along the Aaroc of A curvs tno tha laft
having a radius of 45.00 fsat, a cantral anglas of 270°02'47"
and a laeny chaxd vhich baarc Horth {4°*BR'1LS9® Wont 6€3.61 feaob
to a pointy thanes along a line porallal to ths Hest lina of
oaid Scction 14,

South 0°00'17" West 14.P6 fost to a point markod by a 5/8* iron

piny €henca laaving said parallel linoc and along a line 30.00

foat MNorth of oyd parallel to tho South linno of said Marthuast
gunrtar of tha Horthwaet Quarter, "

Hoxrth 89"3E°S4™ Hast £73.00 feat to a point umarked by s 3/3" iron
Pin) thenca lesving saia allel linu and along a lins 23.00
to tha Hast I1ins of zaid Esction

14
South D"DD'J.T' Hal't 30.00 fant to thes POINT OF EECINHING.
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FEB 1 2 2008

J. DAVID NAVARRO, Clerk

By J. EARLE
DEPUTY

Merlyn W. Clark ISB No. 1026
D. John Ashby ISB No. 7228
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
Telephone: (208) 344-6000
Facsimile: (208) 342-3829
Email: mwc@hteh.com
jash@hteh.com

Attorneys for Defendant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

FRANK J. FAZZIO, JR. and CINDY ANN
FAZZIO, husband and wife, and IDAHO
LIVESTOCK COMPANY, LLC, an Idaho
Limited Liability Company,

Case No. CV OC 0801215
ANSWER

Fee Category: A.1.

)
)
)
)
- )
Plaintiff, )
) Amount: $88.00
)
)
)
)
)
)

VSs.
EDWARD J. MASON, an individual,

Defendant.

Defendant Edward J. Mason, by and through his counsel of record, Hawley Troxell Ennis
& Hawley LLP, and in answer to the Application For Entry Of Arbitration Award, Or In The
Alternative, Complaint For Breach Of Contract (“Complaint), admits, denies and alleges as

follows:
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L.
GENERAL DENIAL
Defendant denies all allegations of the Complaint not specifically admitted herein.
1I.
SPECIFIC ADMISSIONS AND DENIALS

COUNT ONE
(Arbitration Award)

1. Defendant is without knowledge or information sufficient to form a belief as to
the truth of the allegations in paragraph I of the Complaint, and consequently denies the same.

2. Defendant is without knowledge or information sufficient to form a belief as to
the truth of the allegations in paragraph II of the Complaint, and consequently denies the same.

3. Defendant admits the allegations in paragraph III of the Complaint.

4. In answering paragraph IV of the Complaint, Defendant admits that he signed a
Real Estate Purchase Agreement involving the 3.08 acres of land, but denies that the Real Estate
Purchase Agreement ever became an enforceable contract.

5. In answering paragraph V of the Complaint, Defendant admits that he signed a
Real Estate Purchase Agreement involving the 2.9 and 28.85 acres of land, but denies that the
Real Estate Purchase Agreement ever became an enforceable contract.

6. In answering paragraph VI of the Complaint, Defendant admits that he did not
close on the purchase of any property on February 26, 2007. Defendant denies all other
allegations in paragraph VI of the Complaint.

7. In answering paragraph VII of the Complaint, Defendant admits that Plaintiffs

submitted a claim against Defendant with the American Arbitration Association seeking to

ANSWER - 2 00070
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enforce the respective Real Estate Purchase and Sale Agreements. Defendant denies all other
allegations in paragraph VII of the Complaint.

8. Defendant admits that on or around September 12, 2007, he entered into the
Agreement to Resolve Dispute Arising Out of Real Estate Purchase and Sale Agreement Dated
April 12, 2006 So As to Avoid Arbitration (hereinafter “Idaho Livestock Agreement”). |

9. Defendant admits that on or around September 12, 2007, he entered into the
Agreement to Resolve Dispute Arising Out of Real Estate Purchase and Sale Agreement Dated
April 12, 2006 So As to Avoid Arbitration (hereinafter “Fazzio Agreement”).

10. Defendant denies the allegations in paragraph X of the complaint on the grounds
that the Idaho Livestock Agreement is the best evidence of its contents and speaks for itself.

11.  Defendant denies the allegations in paragraph XI of the complaint on the grounds
that the Idaho Livestock Agreement is the best evidence of its contents and speaks for itself.

12.  Defendant admits that he did not close on the purchase of the real property on or
before December 21, 2007. Defendant denies all other allegations in paragraph XII of the
Complaint.

13.  Paragraph XIII of the Complaint does not state any allegations as against
Defendant to which a response is required. To the extent a response is required, Defendant
denies the allegations in paragraph XIII of the Complaint.

14.  Defendant denies the allegations in paragraph XIV of the Complaint on the
grounds that the Idaho Livestock Agreement is the best evidence of its contents and speaks for

itself.
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COUNT TWO
(Breach of Contract)

15.  Defendant realleges and incorporates his responses to the allegations in the
preceding paragraphs as if specifically set forth herein.

16.  Defendant admits that he did not close on or before December 21, 2007.
Defendant denies all other allegations in paragraph II of the Complaint.

17.  Defendant denies the allegations in paragraph III of the complaint on the grounds
that the agreements are the best evidence of their contents and speaks for themselves.

18.  Defendant denies the allegations in paragraph IV of the Complaint.

RESPONSE TO PRAYER FOR RELIEF

19.  Defendant denies that Plaintiffs are entitled to any of the relief they request in

Plaintiffs’ prayer for relief.
AFFIRMATIVE DEFENSES

The following defenses are not stated separately as to each claim for relief or allegation
of Plaintiff. Nevertheless, the following defenses are applicable, where appropriate, to any and
all of Plaintiffs’ claims for relief. In addition, Defendant, in asserting the following defenses,
does not admit that the burden of proving the allegations or denials contained in the defenses is
upon Defendant but, to the contrary, assert that by reason of denials and/or by reason of relevant
statutory and judicial authority, the burden of proving the facts relevant to many of the defenses
and/or the burden of proving the inverse of the allegations contained in many of the defenses is
upon Plaintiffs. Moreover, Defendant does not admit, in asserting in any defense, any
responsibility or liability of Defendant but, to the contrary, specifically denies any and all

allegations of responsibility and liability alleged in the Complaint.
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FIRST AFFIRMATIVE DEFENSE
(Failure to State a Claim)

The Plaintiffs’ Complaint fails to state a claim against the Defendant upon which relief
can be granted and should be dismissed pursuant to Rule 12(b)(6) of the Idaho Rules of Civil

Procedure.

SECOND AFFIRMATIVE DEFENSE
(Failure to State a Claim)

Plaintiffs are barred from maintaining a breach of oral contract claim and a breach of the
implied covenant claim against Defendant by the applicable statute of frauds.

THIRD AFFIRMATIVE DEFENSE
(Failure to Mitigate)

Plaintiffs are barred from maintaining this action against Defendant because Plaintiff, by
failing to act reasonably, has failed to mitigate the damages to which Plaintiff may be entitled.

FOURTH AFFIRMATIVE DEFENSE
(Impossibility of Performance)

Plaintiffs are barred from maintaining this action because Defendant’s breach of his
contract with Plaintiff, if any, is excused by impossibility of performance.

FIFTH AFFIRMATIVE DEFENSE
(Specific Performance Unavailable)

Plaintiffs are barred from obtaining an order of specific performance because it would be
impossible for Defendant to perform as requested by Plaintiffs and because an order of specific
enforcement would be futile.

RESERVATION OF RIGHT TO ASSERT
ADDITIONAL AFFIRMATIVE DEFENSES

Defendant reserves the right to assert additional affirmative defenses based upon

information obtained during the discovery process.
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CLAIM FOR ATTORNEYS’ FEES AND COSTS

Defendant is entitled to recover his costs and expenses incurred in defending this action
pursuant to Idaho Code §§ 12-120(3) and/or 12-121, LR.C.P. Rules 11 and 54, and any other
applicable rule or statute.

WHEREFORE, Defendant Edward J. Mason prays for judgment as follows:

1. That Plaintiffs’ Complaint be dismissed and Plaintiffs take nothing thereunder.

2. That Defendant be awarded iliS reasonable attorneys’ fees and costs necessarily
incurred in defending this action.

3. For such other and further relief as the Court deems just and proper.

DATED THIS Z/_édf; of February, 2008.

HAWLEY TROXELL ENNIS & HAWLEY LLP

By

MefTyn W Clark ISB No. 1026
Attorneys for Defendant
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this%y of February, 2008, I caused to be served a true

copy of the foregoing ANSWER by the method indicated below, and addressed to each of the
following:

Derek A. Pica, PLLC U.S. Mail, Postage Prepaid
ATTORNEY AT LAW Hand Delivered
199 N. Capitol Blvd., Ste. 302 Ovemight Mail
Boise, ID 83702 A Telecopy — (208) 336-4980

[Attomey for Plaintiffs}]

Mgh®n W Clark
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DEREK A. PICA, PLLC
ATTORNEY AT LAW

199 N. CArITOL BLVD., SUITE 302
BOISE, ID 83702

TELEPHONE: (208) 336-4144
FACSIMILE NO.: (208) 336-4980
IDAHO STATE BAR NoO. 3559

ATTORNEY FOR Plaintiffs

®

m. - —
AM. M2 S S

AUG 0 4 2003

21 DAVID NAVARRO, Clerk
, By KATHY J. BigHL
-+ PEPUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

FRANK J. FAZZIO, JR. and CINDY ANN )

FAZZIO, husband and wife, and IDAHO

LIVESTOCK COMPANY, LLC, an

Idaho Limited Liability Company,
Plaintiffs,

Vs.

EDWARD J. MASON, an individual,

Defendant.

)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV OC 0801215

MOTION FOR
SUMMARY JUDGMENT

COMES NOW, the above-named Plaintiffs, by and through their attorney of

record, Derek A. Pica, and moves the above-entitled Court for its Order granting to said

Plaintiffs Summary Judgment against Defendant, Edward J. Mason on all claims made by

Plaintiffs.

This Motion is made pursuant to Rule 56(a), et. seq. of the Idaho Rules of Civil

Procedure, and is based upon the files and records of the above-entitled Court, the

MOTION FOR SUMMARY JUDGMENT - Page 1
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

FRANK J. FAZZIO, JR. and CINDY ANN
FAZZIO, husband and wife, and IDAHO
LIVESTOCK COMPANY, LLC, an Case No. CV-0OC-08-01215
Idaho Limited Liability Company,
MEMORANDUM DECISION
Plaintiffs, AND ORDER

VS.

EDWARD J. MASON, an individual,

Defendant.

This case is before the Court on the Plaintiffs’ motion for summary judgment. For the

reasons that follow, the Plaintiffs’ motion will be granted.

FACTS AND PROCEDURAL BACKGROUND

This case arises from agreements for the purchase of real property. The Defendant Edward
J. Mason (Mason) entered into purchase and sale agreements to purchase certain residential
property and farmland from the Plaintiffs Frank J. Fazzio, Jr., Cindy Ann Fazzio, and Idaho
Livestock Company, LLC (collectively, the Fazzios). While the agreements were pending, Mason
had the property annexed into the City of Kuna. The original agreements set forth a closing date of
February 26, 2007. Mason failed to close on either of the agreements. To avoid arbitration under
the agreements, the parties entered into a settlement agreement on June 8, 2007. That agreement

stated that the parties would close either on December 21, 2007 or March 21, 2008, and that

MEMORANDUM DECISION AND ORDER - PAGE 1
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Mason would pay twelve percent interest on the purchase price from February 27, 2007 through
the closing date. The parties also agreed to a remedy of specific performance upon either party’s
breach and that the agreement would be treated as an arbitration award under Idaho Code § 7-908.
Neither the original agreement nor the settlement agreement was contingent upon Mason obtaining
financing for the purchase.

The Fazzios filed an application for entry of an arbitration award, or alternatively, a
complaint on January 22, 2008. Mason filed an answer on February 12, 2008. The Fazzios filed
the present motion for summary judgment on August 4, 2008. Oral argument on the motion was
heard after which the Court asked for additional briefing on the issue of impossibility of

performance. The case is scheduled for a court trial.

LEGAL STANDARD

Summary judgment is appropriate only if the affidavits, depositions, admissions, and other
evidence in the record demonstrate that there are no genuine issues of material fact and that the
moving party is entitled to judgment as a matter of law. [.LR.C.P. 56(c), Hines v. Hines, 129 Idaho
847,934 P.2d 20 (1997). When considering a motion for summary judgment, the court “liberally
construes the record in a light most favorable to the party opposing the motion and draws all
reasonable inferences and conclusions in that party’s favor.” Brooks v. Logan, 130 Idaho 574,
576,944 P.2d 709, 711 (1997). Where the evidentiary facts are undisputed and the court rather
than a jury will be the trier of fact, “summary judgment is appropriate, despite the possibility of
conflicting inferences, because the court alone will be responsible for resolving the conflict
between those inferences.” Riverside Development Co. v. Ritchie, 103 Idaho 515, 5 19, 650 P.2d

657, 661 (1982).
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ANALYSIS

The Fazzios ask the Court to either confirm their settlement as an arbitration award or to
grant them summary judgment. Specifically, they have asked the Court to find that they are
entitled to specific performance of each of the sales.

1. Confirmation of Settlement as an Arbitration Award.

Idaho Code provides the statutory basis for a court to confirm an arbitration award. The
relevant provision states, in part: “[u]pon application of a party, the court shall confirm an award
...7 LC. § 7-911. Awards are further required to be in writing and signed by the arbitrators
joining in the award. I.C. § 7-908(a). The present settlement agreement between the parties does
not satisty the statutory requirements primarily because there was no arbitrator who could have
approved and signed the award. Idaho courts have held that awards that do not comply with the
statutory requirements set forth in the Uniform Arbitration Act (UAA) cannot be confirmed. In
one case, Martel v. Bulotti, 138 Idaho 451, 65 P.3d 192 (2003), the Idaho Supreme Court reversed
a district court’s decision to confirm an award because the person who decided the amount of the
award was not an arbiter, but instead was an architect. The court found that the architect was not
sufficiently disinterested under the statute to be considered an arbitrator under the statute. /d. at
453.

The case presented today seems to fall even shorter from statutory compliance than in
Martel. In this case there never has been an arbitrator. Essentially, what exists is nothing more
than a contract. It seems unlikely that a court would allow for parties to recharacterize their
settlement agreements to invoke the provisions of the UAA by simple contract. Confirming the
award would allow parties to waive and circumvent whatever requirements in the UAA they might

find undesirable. There is no Idaho case law cited by the Fazzios that would support such

MEMORANDUM DECISION AND ORDER - PAGE 3
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legislative intent. However, the Idaho Supreme Court expressed doubt about the use of arbitration
and settlement to obtain court confirmation of an award in Campbell v. Kildew, 141 Idaho 640,
115 P.3d 731 (2005). The Court will decline to confirm the settlement agreement as an arbitration
award.

2. Specific Performance.

Mason does not argue any excuse for breaching the settlement agreement, most notably
declining to plead impossibility as a defense. Rather, the parties focus on whether the Fazzios are
entitled to an award of specific performance. In Mason’s memorandum in opposition, as well as in
his accompanying affidavit, he explains in detail the specific efforts he has undertaken to obtain
financing. He also provides some explanation as to why it would not be prudent for him to
liquidate his assets to comply with the contractual terms, as the Fazzios have suggested.

Mason argues that specific performance is not appropriate in this case. Specific
performance “is an extraordinary remedy that can provide relief when legal remedies are
inadequate.” Kessler v. Tortoise Development, Inc., 134 Idaho 264,’ 270, 1 P.3d 292, 298 (2000).
Further, Idaho courts reason that “[e]quity will not enter a decree for specific performance the
enforcement of which is not practicable or feasible.” Anderson v. Whipple, 71 Idaho 112, 125,227
P.2d 351, 359 (1951), overruled on other grounds by David Steed and Associates, Inc. v. Young,
115 Idaho 247, 766 P.2d 717 (1988). Mason argues that under the above case law, the Court
should decline to order Mason to close the contract because Mason is not financially able to do so
at this time. Mason argues that because specific performance is impossible in his current financial
position, the Court cannot order such performance because doing so would be futile.

Mason’s ability to obtain a loan or otherwise raise the funds available for purchase does not

appear to be an issue under the persuasive authority cited by the Fazzios in their supplemental
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brief. For instance, the Arkansas Supreme Court has addressed the present issue in Christy v.
Pilkington, 224 Ark. 407,273 S.W.2d 533 (1954). When the buyers in that case attempted to
prove that they did not possess or could not borrow the unpaid balance of the purchase price, the
court noted that:

Proof of this kind does not establish the type of impossibility that constitutes a

defense. There is a familiar distinction between objective impossibility, which

amounts to saying, ‘The thing cannot be done,” and subjective impossibility — ‘I

cannot do it.” Rest., Contracts, § 455; Willliston on Contracts, § 1932. The latter,

which is well illustrated by a promisor’s financial inability to pay, does not
discharge the contractual duty and is therefore not a bar to a decree for specific
performance.

Id at 407,273 S.W.2d at 533.

Insofar as Idaho courts have been presented with this issue, Idaho law appears to be
consistent with such an approach. For instance, in Perron v. Hale, 108 Idaho 578, 701 P.2d 198
(1985), the court upheld a judgment for specific performance stating “[t]he overwhelming weight
of authority states that specific performance is as freely available to vendors as it is to purchasers.”
Id at 582,701 P.2d at 202 (citations omitted). The appropriateness of specific performance is in
the discretion of the trial court. The court went on to note that certain deterioration that had
occurred during litigation that “would affect the market value and, in addition, a rental value
would complicate a damages formulation. The buyers had the lower level of the house altered and
partially finished to their particular desires, and buyers had done substantial damage to the walls
upstairs and down while attempting to discover building defects. The agreement was for a cash
sale which can be easily enforced.” Id. at 583, 701 P.2d at 203.

Furthermore, the Idaho Court of Appeals recently noted that “[m]ost importantly it is the

task itself which must be impossible — it is not enough that the particular promisor is unable to

perform the task if it would be possible for a different promisor to perform.” State v. Chacon,
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00082
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Nos. 33394, 33613, 2008 WL 4170025 (Idaho Ct. App. Sept, 10, 2008). While this case was
criminal in nature, it is still persuasive Idaho dicta on the issue as it relates to the enforcement of
contracts.

The Court finds that there is good reason to enforce the contract by specific performance,
rather than the legal remedy of contract damages ordinarily available. Not only is the real property
itself inherently unique, the real property was significantly and materially altered by Mason in
anticipation of the sale by causing it to be annexed into the City of Kuna. Furthermore, the
contract was for a cash sale, as in Perron. The Court cannot find that the present case presents a
situation where performance is so unlikely and impossible that it would render the order futile.
Rather, the COL'II't, in its discretion, finds that the appropriate remedy is to order specific

performance, and if performance is not completed, judgment can be entered for the purchase price.

CONCLUSION
Based on the foregoing analysis, the Court grants the Fazzios’ motion for summary
Judgment. Specific performance on the contracts is to be completed within thirty days of the date
of this order; if not so accomplished, a judgment for the purchase price may be entered, upon
satisfaction of which the properties must be conveyed to Mason.
IT IS SO ORDERED.

Dated this 730\{-'9' day of December 2008.

Kathryn AdSticklen
District Judge
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CERTIFICATE OF MAILING

I, J. David Navarro, the undersigned authority, do hereby certify that I have mailed, by
United States Mail, one copy of the MEMORANDUM DECISION AND ORDER as notice
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Telephone: (208) 344-6000
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Attorneys for Defendant/Appellant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

FRANK J. FAZZIO, JR. and CINDY ANN
FAZZIO, husband and wife, and IDAHO
LIVESTOCK COMPANY, LLC, an Idaho
Limited Liability Company,

Case No. CV OC 0801215

NOTICE OF APPEAL
Plaintiffs/Respondents,

Vs.

EDWARD J. MASON, an individual,

Defendant/Appellant.

TO: THE ABOVE-NAMED RESPONDENTS, FRANK J. FAZZIO, JR., CINDY ANN
FAZZIO AND IDAHO LIVESTOCK COMPANY, LLC, AND THEIR ATTORNEY OF
RECORD, DEREK A. PICA, AND THE CLERK OF THE ABOVE ENTITLED
COURT

NOTICE IS HEREBY GIVEN THAT:

NOTICE OF APPEAL - 1 00085

43464.0001.1400470.1



1. The above named Appellant, Edward J. Mason, appeals against the above-named

Respondents to the Idaho Supreme Court from the Memorandum Decision and Order granting

the Respondents’ Motion for Summary Judgment, entered in the above-entitled action on the

30th day of December, 2009, Honorable Judge Kathryn A. Sticklen presiding.

2. Appellant has a right to appeal to the Idaho Supreme Court, and the order described in

paragraph 1 above is an appealable order pursuant to .A.R. 11(a)(1).

3. Appellant presently intends to assert the following issues on appeal, although he

reserves the right to amend this Notice of Appeal, as permitted under rules, to raise such other

issues as may be identified hereafter:

a)

Whether the District Court erred in ordering specific performance.

4. On June 17, 2008, the District Court issued an Order Granting Motion for Protective

Order, permitting certain confidential information to be filed under seal. Pursuant to this

Protective Order, the following documents were filed under seal:

a)

b)

c)

d)

€)
f)

Defendant’s Memorandum in Opposition to Plaintiffs’ Motion for
Summary Judgment, filed October 7, 2008;

Affidavit of Edward J. Mason in opposition to Plaintiff’s Motion for
Summary Judgment, filed October 7, 2008;

Supplemental Aftidavit of Edward J. Mason in opposition to Plaintiff’s
Motion for Summary Judgment, filed October 10, 2008;

Memorandum in Response to Defendant’s Memorandum in Opposition to
Plaintiff’s Motion for Summary Judgment, filed October 14, 2008;

Affidavit of Derek A. Pica, filed October 14, 2008; and

Second Affidavit of Derek A. Pica, filed October 15, 2008.

5. No reporter’s transcript is requested.
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6. Mr. Mason requests that the following documents be included in the clerk’s record in
addition to those automatically included under I.A.R. 28:

a) Affidavit of Edward J. Mason in opposition to Plaintiff’s Motion for
Summary Judgment, filed (under seal) October 7, 2008;

b) Supplemental Affidavit of Edward J. Mason in opposition to Plaintiff’s
Motion for Summary Judgment, filed (under seal) October 10, 2008;

7. 1 certify:
a) That a copy of this notice of appeal has not been served on any reporter
because not reporter’s transcript is requested.
b) That Appellant owes no estimated fee for preparation of the reporter’s
transcript because no reporter’s transcript is requested.
c) That the estimated fee for preparation of the clerk’s record has been paid.

d) That the appellate filing fee has been paid.

€) That service has been made upon all parties required to be served pursuant
to Rule 20, I.A.R.

DATED THIS o2 “day of January, 2009,

HAWLEY TROXELL ENNIS & HAWLEY LLP

By

flyf W. Clark, ISB No. 1026
Attorneys for Defendant
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on thi%f January, 2009, I caused to be served a true
copy of the foregoing NOTICE OF APPEAL by the method indicated below, and addressed to
each of the following:

N\

Derek A. Pica, PLLC " U.S. Mail, Postage Prepaid
ATTORNEY AT LAW Hand Delivered
199 N. Capitol Blvd., Ste. 302 Overnight Mail

Boise, ID 83702

Telecopy — (208) 336-4980
[Attorney for Plaintiffs]

Merl?n/W. Clark
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DEREK A. PICA, PLLC

ATTORNEY AT LAW JAN 5 9 ann
199 N. CAPITOL BLVD., SUITE 302 V742003
Boisk, ID 83702 . DAVID ha

TELEPHONE: (208)336-4144
FACSIMILE NO.: (208) 336-4980
IDAHO STATE BARNO. 3559

ATTORNEY FOR Plaintiffs
. IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
FRANK J. FAZZIO, JR. and CINDY ANN )
FAZZIO, husband and wife, and IDAHO

LIVESTOCK COMPANY, LLC, an
Idaho Limited Liability Company,

Case No. CV OC 0801215

)

)

)

)

Plaintiffs/Respondents, ) PLAINTIFFS’/RESPONDENTS’
) REQUEST FOR ADDITIONAL
) DOCUMENTS IN THE

)

)

)

)

)

RECORD

vs.
EDWARD J. MASON, an individual,

Defendant/Appellant.

COMES NOW, Plaintiffs/Respondents, Frank J. Fazzio, Jr. and Cindy Ann
Fazzio; and Iciaho Livestock Company, LLC, by and through their attorney of record,
Derek A. Pica, and pursuant to Rule 28(c) of the Idaho Appellate Rules, requests that the
following additional documents be added to the Clerk’s Record:

- Motion for Summary Judgment filed August 4, 2008

- Memoréndum in support of Motion for Summary Judgment filed August

4, 2008

- - Affidavit of Frank J. Fazzio, Jr. filed August 4, 2008

PLAINTIFFS’/RESPONDENTS’ REQUEST FOR ADDITIONAL DOCUMENTS IN THE
RECORD - Page 1
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- Memorandum in Response to Defendant’s Memorandum in Opposition to
Plaintiffs’ Motion for Summary Judgment
- Supplemental Memorandum in Support of Motion for Summary Judgment
| and in Support of Motion to Amend Complaint dated November 4, 2008
- Second Affidavit of Frank J. Fazzio, Jr. in Response to Assertion in
Supplemental Brief that Plaintiff Must Prove Compliance dated November

6, 2008.

DATED this 2! ° day of January, 2G49. /

Derek A. Pica
Attorney for Plaintiffs/Respondents

CERTIFICATE OF SERVICE

-

Al
I, the undersigned, certify that on the 2/ > day of January, 2009, I caused a true
and correct copy of the foregoing PLAINTIFFS’/RESPONDENTS’ REQUEST FOR ADDITIONAL
DOCUMENTS IN THE RECORD to be forwarded with all required charges prepaid, by the
method(s) indicated below, in accordance with the Rules of Civil Procedure, to the
following person(s):

Merlyn W. Clark
Hawley, Troxell, Ennis & Hawley, LLP
P.O. Box 1617
Boise, ID 83701-1617

e

Derek A. Pica

Hand Deliver
U.S. Mail
Facsimile
Overnight Mail

I

PLAINTIFFS’/RESPONDENTS’ REQUEST FOR ADDITIONAL DOCUMENTS IN THE
RECORD - Page 2
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Y g

DEREK A. PICA, PLLC
ATTORNEY AT LAW

199 N. CAPITOL BLVD., SUITE 302
BOISE, ID 83702

TELEPHONE: (208) 336-4144
FACSIMILE NoO.: (208) 336-4980
IDAHO STATE BAR NO. 3559

ATTORNEY FOR Plaintiffs

AM Z( 5',0\/ Fn.ga

MAR ¢ 9 2009

J. DAVID NAVARRO, Clerk

By J, RANDALL
DEPUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

FRANK J. FAZZIO, JR. and CINDY ANN )

FAZZI10O, husband and wife, and IDAHO
LIVESTOCK COMPANY, LLC, an

Idaho Limited Liability Company,

| Plaintiffs/Respondents,

VS.

EDWARD J. MASON, an individual,

Defendant/Appellant.

)
)
)
)
)
)
)
)
)
)
)
)

C
Case No. CV O 0801215

REQUEST FOR
ADDITION TO
CLERK’S RECORD

COMES NOW, Plaintiffs/Respondents, Frank J. Fazzio, Jr. and Cindy Ann

Fazzio and Idaho Livestock Company, LLC, by and through their attorney of record,

Derek A. Pica, and pursuant to Rule 29(a) of the Idaho Appellate Rules, requests that the

following document be added to the Clerk’s Record:

- Supplemental Briefing in Opposition to Plaintiff’s Motion for Summary

Judgment filed November 4, 2008.

REQUEST FOR ADDITION TO CLERK’S RECORD - Page 1
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This request is supported by the record on file herein.

Oral argument is hereby requested.

n+
DATED this /7" day of March, 2008 / /

Derek A. Pica
Attorney for Plaintiffs/Respondents

CERTIFICATE OF SERVICE

I, the undersigned, certify that on the [77wday of March, 2009, I caused a true
and correct copy of the foregoing REQUEST FOR ADDITION TO CLERK’S RECORD to be
forwarded with all required charges prepaid, by the method(s) indicated below, in
accordance with the Rules of Civil Procedure, to the following person(s):

Merlyn W. Clark
Hawley, Troxell, Ennis & Hawley, LLP
P.O. Box 1617
Boise, ID 83701-1617

Hand Deliver

U.S. Mail v
Facsimile

Overnight Mail

-

Derek A. Pica

REQUEST FOR ADDITION TO CLERK’S RECORD - Page 2
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

FRANK J. FAZZIO, JR. and CINDY ANN
FAZZIO, husband and wife, and IDAHO | Supreme Court Case No. 36068

LIVESTOCK COMPANY, LLC, an Idaho
limited liability company, CERTIFICATE OF EXHIBITS

Plaintiffs-Respondents,
VS.

EDWARD J. MASON, an individual,

Defendant-Appellant.

L, J. DAVID NAVARRO, Clerk of the District Court of the Fourth Judicial District of the
State of Idaho in and for the County of Ada, do hereby certify:

There were no exhibits offered for identification or admitted into evidence during the
course of this action.

I FURTHER CERTIFY, that the following documents will be submitted as
CONFIDENTIAL EXHIBITS to the Record:

1. (Sealed) Affidavit Of Edward J. Mason In Opposition To Plaintiff’s Motion For
Summary Judgment, filed October 7, 2008.

2. (Sealed) Memorandum In Response To Defendant’s Memorandum In Opposition To
Plaintiffs’ Motion For Summary Judgment, filed October 14, 2008.

3. (Sealed) Supplemental Affidavit Of Edward J. Mason In Opposition To Plaintiff’s
Motion For Summary Judgment, filed October 17, 2008.

I FURTHER CERTIFY, that the following documents will be submitted as EXHIBITS to
the Record:

1. Memorandum In Support Of Motion For Summary Judgment, filed August 4, 208.
2. Affidavit Of Frank J. Fazzio, Jr., filed August 4, 2008.

3. Supplemental Memorandum In Support Of Motion For Summary Judgment And In
Support Of Motion To Amend Complaint, filed November 4, 2008.

CERTIFICATE OF EXHIBITS
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4. Supplemental Briefing In Opposition To Plaintiffs’ Motion For Summary Judgement,

filed November 4, 2008.

5. Second Affidavit Of Frank J. Fazzio, Jr. In Response To Assertion In Supplemental Brief
That Plaintiff Must Prove Compliance, filed November 6, 2008.

IN WITNESS WHEREQOF, I have hereunto set my hand and affixed the seal of the said

Court this 26th day of February, 2009.

CERTIFICATE OF EXHIBITS

J. DAVID NAVARRO
Clerk of the District Court

By
Deputy Clerk
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICTOF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

FRANK J. FAZZIO, JR. and CINDY ANN
FAZZIO, husband and wife, and IDAHO Supreme Court Case No. 36068
LIVESTOCK COMPANY, LLC, an Idaho
limited liability company, CERTIFICATE OF SERVICE

Plaintiffs-Respondents,
VS.

EDWARD J. MASON, an individual,

Defendant-Appellant.

I, J. DAVID NAVARRO, the undersigned authority, do hereby certify that [ have
personally served or mailed, by either United States Mail or Interdepartmental Mail, one copy of
the following:

CLERK'S RECORD

to each of the Attorneys of Record in this cause as follows:

MERLYN W. CLARK
ATTORNEY FOR APPELLANT

BOISE, IDAHO

T
ey
22

Date of Service:

CERTIFICATE OF SERVICE

DEREK A. PICA
ATTORNEY FOR RESPONDENT

BOISE, IDAHO

J. DAVID NAVARRO

Clerk of the District Court
By i?ﬁ%@
Deputy Clerk \
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

FRANK J. FAZZIO, JR. and CINDY ANN
FAZZ10, husband and wife, and IDAHO | Supreme Court Case No. 36068

LIVESTOCK COMPANY, LLC, an Idaho
limited liability company, CERTIFICATE TO RECORD

Plaintiffs-Respondents,
VS.

EDWARD J. MASON, an individual,

Defendant-Appellant.

I, J. DAVID NAVARRO, Clerk of the District Court of the Fourth Judicial District of the
State of Idaho, in and for the County of Ada, do hereby certify that the above and foregoing
record in the above-entitled cause was compiled and bound under my direction as, and is a true
and correct record of the pleadings and documents that are automatically required under Rule 28
of the Idaho Appellate Rules, as well as those requested by Counsels.

IFURTHER CERTIFY, that the Notice of Appeal was filed in the District Court on the

20th day of January, 2009.

J. DAVID NAVARRO
Clerk of the District Court

EV.LTH

B

By
Deputy Clerk

CERTIFICATE TO RECORD

ONNAQA
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