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STATE OF IDAHO

Appesied from the District of the Third Judicial District
for the State of ldabo, in and for Canyon County




IN THE SUPREME COURT OF THE

STATE OF IDAHO

ISMAEL CHAVEZ and DOLORES
MERCADO, on behalf of themselves
and others similarly situated,

Petitioners-Appellants-
Cross Respondents,

_VS -

CANYON COUNTY, STATE OF IDAHO,
through its duly elected BOARD OF
COUNTY COMMISSIONERS and the
Canyon County Treasure and ex-officio
tax collector,

Defendants-Respondents-
Cross Appellants.
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Supreme Court No. 38378

Appeal from the Third Judicial District, Canyon County, Idaho.

HONORABLE STEPHEN W. DRESCHER, Presiding

Ismael Chavez, P O Box 1094, Caldwell, Idaho 83606-1094

Attorney for Appellants

Bryan F. Taylor and Carlton R. Ericson, Canyon County Prosecuting Attorneys,

1115 Albany St., Caldwell, Idaho 83605

Attorneys for Respondents
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Date: 1/21/2011 Thi . ludicial District Court - Canyon County; User: RANDALL
Time: 10:52 AM ROA Report
Page 1 of 3 Case: CV-2009-0012900-C Current Judge: Stephen W. Drescher

Ismael Chavez, etal. vs. Canyon County, etal.
Ismael Chavez, Dolores Mercado vs. Canyon County, Canyon County Treasurer

Other Claims
Date Judge
12/4/2009 New Case Filed-Other Claims Bradly S Ford
Summons Issued Bradly S Ford
Filing: A - All initial civil case filings of any type not listed in categories B-H, Bradly S Ford
or the other A listings below Paid by: Chavez, Ismael (attorney for Chavez,
Ismael) Receipt number: 0433066 Dated: 12/4/2009 Amount: $88.00
(Check) For: Chavez, Ismael (plaintiff)
12/23/2009 Affidavit Of Service 12-11-09 Canyon County State of Idaho Bradly S Ford
12/28/2009 Notice Of Appearance - John T Bujak Bradly S Ford
1/4/2010 Notice of Intent to Take Default Bradly S Ford
Motion for Summary Jdmt and Notc of Hearing Bradly S Ford
Affidavit in Suppt of Motn for Summary Jdmt Bradly S Ford
Memorandum in Suppt of Motn for Summary Jdmt and Notc of Hearing Bradly S Ford
Hearing Scheduled (Motion Hearing 02/11/2010 09:00 AM) Motn for Bradly S Ford
Summary Jdmt
1/5/2010 Answer of Defendants/Respondents Bradly S Ford
1/28/2010 Memorandum in Opposition to Summary Judgment Motion Bradly S Ford
2/8/2010 Order of Voluntary Disqualification Bradly S Ford
Change Assigned Judge Juneal C. Kerrick
Supplemental Affidavit in support of Mo for Summary Judgment Juneal C. Kerrick
PIt Responding Memorandum in Support of Mo for Sumamry Judgment Juneal C. Kerrick
2/10/2010 Change Assigned Judge Stephen W. Drescher
Order of Assignment - Drescher Stephen W. Drescher
2/11/2010 Hearing result for Motion Hearing held on 02/11/2010 09:00 AM: Hearing Bradly S Ford
Vacated Motn for Summary Jdmt - DQ filed
Amended Notice Of Hearing Stephen W. Drescher
Hearing Scheduled (Motion Hearing 02/26/2010 01:30 PM) Motn for Stephen W. Drescher
Summary Jdmt
2/24/2010 Report on Status of Case Stephen W. Drescher
2/26/2010 Hearing result for Motion Hearing held on 02/26/2010 01:30 PM: Hearing Stephen W. Drescher
Held Motn for Summary Jdmt
Hearing result for Motion Hearing held on 02/26/2010 01:30 PM: District = Stephen W. Drescher
Court Hearing Held
Court Reporter. Debbie Kriedler
Number of Transcript Pages for this hearing estimated: less than 100
pages
4/9/2010 Order Denying Motion for Summary Judgment and Order Converting Action Stephen W. Drescher
to Judicial Review
4/12/2010 Motion and Notice of Hearing Stephen W. Drescher
Memorandum in Suppt of Pint's Motn Stephen W. Drescher
Hearing Scheduled (Motion Hearing 05/03/2010 09:30 AM) Pint's Motn  Stephen W. Drescher
4/19/2010 Petition for Judicial Review Stephen W. Drescher
4/30/2010 Scheduling Order on Petition for Judicial Review Stephen W. Drescher
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Date: 1/21/2011
Time: 10:52 AM
Page 2 of 3

Ismael Chavez,

ludicial District Court - Canyon Coun
ROA Report

Case: CV-2009-0012900-C Current Judge: Stephen W. Drescher

Ismael Chavez, etal. vs. Canyon County, etal.
Dolores Mercado vs. Canyon County, Canyon County Treasurer

User: RANDALL

Other Claims
Date Judge
5/3/2010 Hearing result for Motion Hearing held on 05/03/2010 09:30 AM: Hearing Stephen W. Drescher
Held Pint's Motn - 120 day stay granted
District Court Hearing Held Stephen W. Drescher
Court Reporter. Kim Saunders
Number of Transcript Pages for this hearing estimated: less than 100
5/4/2010 Order- staying the enforcement of the board of county commissioners Stephen W. Drescher
regarding tax deed for 120 days
51712010 Objection to Proposed Order Stephen W. Drescher
5/10/2010 Response to respondent's objection to proposed order Stephen W. Drescher
5/27/2010 Lodged Agency's Record and Transcript Stephen W. Drescher
Notice of Clerk's Lodged Transcript and Record Stephen W. Drescher
6/3/2010 Motion to Augment Record and Notice of Hearing Stephen W. Drescher
Statement in Suppt of Motn to Augment Record Stephen W. Drescher
Petitioner's Initial Brief Stephen W. Drescher
Hearing Scheduled (Motion Hearing 06/17/2010 10:00 AM) Motn to Stephen W. Drescher
Augment Record
6/17/2010 Hearing result for Motion Hearing held on 06/17/2010 10:00 AM: Motion  Stephen W. Drescher
Held Motn to Augment Record
Hearing result for Motion Hearing held on 06/17/2010 10:00 AM: Stephen W. Drescher
Termination Granted Motn to Augment Record
District Court Hearing Held Stephen W. Drescher
Court Reporter: N/A electronic recording only
Number of Transcript Pages for this hearing estimated:
6/18/2010 Order Granting Motn to Augment Record Stephen W. Drescher
7/1/2010 Respondent Canyon County's Brief Stephen W. Drescher
7/7/2010 Notice of Clerks Filed Transcript and Record Stephen W. Drescher
Transcript Filed Stephen W. Drescher
Filed Agency Record Stephen W. Drescher
7/8/2010 Motion for Contempt and Notice of Hearing Stephen W. Drescher
Affidavit in support of Motion for an Order in Re contempt Stephen W. Drescher
Certificate of Service Stephen W. Drescher
Petns Responding Brief Stephen W. Drescher
7/9/2010 Certificate of Service Stephen W. Drescher
7/13/2010 Augmentation of Record Stephen W. Drescher
8/16/2010 District Court Hearing Held Stephen W. Drescher
Court Reporter:NONE
Number of Transcript Pages for this hearing estimated:
Hearing Held Stephen W. Drescher
Hearing Scheduled (Motion Hearing 09/27/2010 09:00 AM) oral argument Stephen W. Drescher
9/27/2010 District Court Hearing Held Stephen W. Drescher

Court Reporter.Debora Kreidler
Number of Transcript Pages for this hearing estimated: less than 100

pages
000002



Date: 1/21/2011 fudicial District Court - Canyon Coun User: RANDALL
Time: 1052 AM ) ROA Report
Page 3 of 3 Case: CV-2009-0012900-C Current Judge: Stephen W. Drescher

Ismael Chavez, etal. vs. Canyon County, etal.

Ismael Chavez, Dolores Mercado vs. Canyon County, Canyon County Treasurer

Other Claims
Date Judge
9/27/2010 Hearing result for Motion Hearing held on 09/27/2010 09:00 AM: Hearing Stephen W. Drescher
Held oral argument - taken under advisement / decision forthcoming
10/25/2010 Order on petn for judicial review (submit an order within 14 days) Stephen W. Drescher
11/10/2010 Final Judgment/Judicial review granted Stephen W. Drescher

Civil Disposition entered for. Canyon County, Defendant; Canyon County  Stephen W. Drescher
Treasurer, Defendant; Chavez, Ismael, Plaintiff, Mercado, Dolores, Plaintiff.
Filing date: 11/10/2010

Case Status Changed: Closed Stephen W. Drescher

12/17/2010 Filing: L4 - Appeal, Civil appeal or cross-appeal to Supreme Court Paid  Stephen W. Drescher
by: Chavez, Ismael (plaintiffy Receipt number: 0078359 Dated: 12/17/2010
Amount: $101.00 (Check) For: Chavez, Ismael (plaintiff)

Bond Posted - Cash (Receipt 78361 Dated 12/17/2010 for 100.00) for Stephen W. Drescher
clerks record

Case Status Changed: Closed pending clerk action Stephen W. Drescher
Notice of Appeal Stephen W. Drescher
Appealed To The Supreme Court Stephen W. Drescher
Case Status Changed: closed pending clerk action Stephen W. Drescher
1/7/2011 Notice of Cross-Appeal Stephen W. Drescher
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Ismael Chavez F I Ak}g‘l DP,M,

Idaho State Bar No. 1650

Attorney at Law

P. O. Box 1094 DEC 04 2009
gaidwii rllé- Ic(iggg) gggg 813294 CANYON COUNTY CLERK
elep : K CANNON, DEPUTY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

Case No.: (‘s_} - 0S9-12400 - C-
ISMAEL CHAVEZ AND
DOLORES MERCADO,
On behalf of themselves and
others similarly situated,
Plaintiffs/Petitioners,

COMPLAINT

CANYON COUNTY, STATE OF IDAHO,
through it duly elected BOARD
OF COUNTY COMMISSIONERS and
the Canyon County Treasurer
and ex-officio tax collector,
Defendant/Respondent.)

Fee Category: A -

)
)
)
)
)
)
)
e )
)
)
)
)
)
)
) Fee: ¥ §5.00

COME NOW Plaintiffs/Petitioners, individually and as
representatives of the putative Class described in this
Complaint, and hereby file this Class Action Complaint, alleging
as follows:

1. In this class action complaint, Plaintiffs seek, on
behalf of themselves and the class of persons identified
below, injunctive relief and damages from Defendants.

This action involves the provisions of Idaho Code Title

COMPLAINT -~ Page 1 of 9
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63, Chapter 10 and the class of persons consists of all
taxpayers who have been served with Notices of Pending
Tax Deeds (hereinafter “Notices”), the Notices alleging a
property tax delinquency as of January 1, 2007 who desire
to be included in the class.

I. JURISDICTION AND VENUE

2. This Court has jurisdiction over this action.
3. The venue in this case is properly in Canyon County,
Idaho.

I. THE PARTIES

4. Plaintiffs Ismael Chavez (“Chavez”) and Dolores Mercado
are joint owners of two adjoining parcels of land located
in Canyon County, Idaho. All other
Plaintiffs/Petitioners are owners of property in Canyon
County, Idaho, who are alleged to be delinquent in their
property taxes as aforesaid and who have been served with
Notices.

5. The Defendant, namely, the County of Canyon, State of
Idaho, is a body politic and political subdivision of the
State of Idaho. At all times relevant hereto the
Defendant ﬁas been acting through the duly elected county
treasurer and ex-officio tax collector and the Canyon
County Board of County Commissioners.

II. STATEMENT OF THE CASE

COMPLAINT - Page 2 of 9
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6. The two parcels aforementioned are identified thus: one
parcel is referred to by the Defendant by the number
213755500 and is legally described as lot 1, block 1, of
Dee Ann Meadows Subdivision. The other parcel is
identified as number 21375511 and is legally described as
lot 6, block 2, Dee Ann Meadows Subdivision. The two
parcels in question will be referred herein for
convenience as “the properties”.

7. On or about September 18, 2009, the Defendant served
Chavez with Notices on the properties, copies of said
Notices being attached hereto as Exhibits “A” and “B” and
by reference made a part hereof.

8. On or about October 8, 2008, Chavez responded to the
Notices by serving the Defendant with an Answer and
Objection to the Notices. This Answer and Objection was
made pursuant to Idaho Code § 63-1006(2) and requested
discovery pursuant to Idaho Code § 63-1006(4) (g).

9. Chavez later received a response by in a letter dated
October 16, 2009 from Defendant’s attorney. The response
indicated the Defendant has adopted resolution No. 09-
169, a copy attached hereto as Exhibit “C” in which the
Defendant claims it has decided to assess a flat fee of
$500.00 for delinquent tax accounts for which Notices are

issued after having determined that such fee is actually

COMPLAINT - Page 3 of 9
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less than the costs incurred by the Defendant in handling
tax deed properties. No response to Chavez’s request for
discovery was made.

10. Chavez thereafter attended a hearing held on November 20,
2009 as specified in the Notice and the response. Legal
counsel for the Defendant was not present at the hearing.
At the hearing, Chavez reiterated his position. Without
discovery and the presence of legal counsel the hearing
was not only a denial of due process of law, it was a
farce and a joke; the hearing consisted of a desultory
“conversation” in which the commission’s attitude was
simply one of didactic insouciance, superciliousness, in
an apparent extempore atmosphere. On December 3, 2009,
Chavez received a letter from the Defendant informing him
that on November 20, 2009, a tax deed was issued in favor
of Canyon County, State of Idaho by the county treasurer
and ex-officio tax collector on the properties. No
decision containing findings of fact and conclusions was
issued as required by Idaho Code § 63-1006(2) nor was any
decision finding the county tax collector had conformed
to the requirements of Idaho Code § 63-1005 having been
made.

11. The Notices are form letters generally require no

significant expenditures to print out on a computer,

COMPLAINT - Page 4 of 9
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stuff them in an envelope, and send to the mail room to
be sent by certified mail. The cost of sending the
Notices by certified mailing required by Idaho Code § 63-
1005(2) (a) amounts to a few dollars. Idaho Code § 63-
1005 (4) (d) mandates the Notices include “[a]n itemized
statement detailing the delinquency and all costs and
fees incident to the delinquency and notice up to and
including the date of the mailing of such notice”.
“Itemized” means to “list the particulars of ..” the total
amount due on the delinquency. The Defendant has neither
implicitly nor explicitly been authorized to vary the
requirements of the statute in question. Idaho Code § 31-
801 provides that “[t]he boards of county commissioners
in their respective counties shall have jurisdiction and
power, under such limitations and restrictions as are
prescribed by law”. Idaho Code § 31-801 is a restriction
or limitation on the Defendant “prescribed by .. statute”.
The Notices accordingly do not comport with a requirement
of law. The attempt by the Defendant to vary the statute
by “resolution” is an ultra vires act by the Defendant
and thus such Notices are void ab initio. Accordingly,
Resolution No. 09-169 is invalid and the Notices are void
ab initio.

12. The Defendant in effect amended the statute in question

COMPLAINT - Page 5 of 9
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by ignoring the itemization requirement and arbitrarily
and unlawfully inserting in lieu thereof $500.00. The
Defendant has no authority to “amend” the statute and the
“charge” of $500.00 has no basis in fact or law. The
Defendant implacably insists otherwise.

13. To the best of Plaintiffs’ knowledge and belief, the
facts of this case are not disputed. Hence, this issue
in this casé is primarily one of statutory
interpretation. Interpretation of a statute is a question
of law. The Court must, in interpreting the statute, give
every word, clause and sentence in the statute the effect
which the legislature obviously intended. In statutory
construction, the first step is to examine the statute's
literal language. The statute's words must be given their
plain and ordinary meaning in light of the statute as a
whole. If the words are clear and unambiguous, the Court
must give effect to the statute as written, Albee v.
Judy, 136 Idaho 226, 31 P.3d 248 (2001). The words of
the statute in question herein are clear and unambiguous
and should be given the effect as written.

14. Plaintiffs may seek to amend this complaint upon further
investigation and discovery.

IV. FOR A CAUSE OF ACTION

15. Plaintiffs re-allege sections I, II, and III above herein

COMPLAINT - Page 6 of 9
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as if set out herein in full.

16. The Defendant stated in the Notices that if the
alleged delinquency is not redeemed on or before
November 20, 2009, a tax deed for the property in
favor of Canyon Count will be issued. Plaintiffs
have a right to have the decision to issue a tax
deed reviewed by the district court of the district
wherein the county is located by filing a petition
in the district court.

17. Plaintiffs have been and are aggrieved by the Defendant
by failing to provide Plaintiffs and members of the class
with an ™“.. [i]ltemized statement detailing the

delinquency and all costs and fees incident to the

delinquency and notice up to and including the date of
the making of such notice”. This failure is clearly
erroneous as a matter of law. The decision of the

Defendant to “charge” persons in the class aforementioned

$500.00 is an arbitrary decision, an abuse of discretion,

and clearly an unwarranted and unlawful act.

V. DECLARATORY JUDGMENT, INJUNCTIVE RELIEF,
DAMAGES AND ATTORNEY FEES

18. I.R.C.P. Rule 65 provides that a peliminary injunction
may be granted (1) “[w]lhen it appears by the complaint
that the plaintiff is entitled to the relief demanded,

and such relief, or any part thereof, consists in

COMPLAINT - Page 7 of 9
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restraining the commission or continuance of the acts
complained of, either for a limited period or
perpetually”.
19, I. R. C. P., Rule 57, provides that
I. “[t]he procedure for obtaining a declaratory
judgment pursuant to the statutes of this
state, shall be in accordance with these rules,
and the right to trial by jury may be demanded
under the circumstances and in the manner
provided in Rules 38 and 39. The existence of
another adequate remedy does not preclude a
judgment for declaratory relief in cases where
it is appropriate. The court may order a speedy
hearing of an action for a declaratory judgment
and may advance it on the calendar.

II. R. C. P. Rules 38 and 39 pertain to jury trials and
are inapplicable to this case.

20. Plaintiffs are entitled to a speedy hearing on the issue
of a declaratory judgment that the Notices accordingly do
not comport with a requirement of law, that the attempt
by the Defendant to vary the statute by “resolution” is
an ultra vires act by the Defendant that, accordingly,
Resolution No. 09-169 is invalid and the Notices are void
ab initio.

21. Plaintiffs are entitled injunctive relief proscribing the
Defendant from proceeding in violation of law. The
Defendant should further be ordered to comply with the

statutory requirement that all Notices have an itemized

detail as provided in the statute in question.

COMPLAINT - Page 8 of 9

000011



22.

23.

24.

25.

Plaintiffs are entitled to damages by being refunded
those amounts any amounts paid that did not exceed the
amount prescribed by the statute.

If this action is contested Chavez should be awarded
attorney fees pursuant to Idaho Code §§ 12-117 and/or 12-
120(1).

Plaintiffs should be awarded their costs incurred in this
action.

Plaintiffs are entitled to such other and further relief
as the Court may deem just and appropriate in the

premises.

WHEREFORE, Plaintiffs pray the Court thus:

A. To certify that this is a class action and order the
Defendant to so notify the members of the class;

B. For a Declaratory Judgment that the aforesaid
resolution is contrary to law and as such is invalid,
that the Notices are invalid and wvoid ab initio;

C. For an order compelling the Defendant to proceed as
provided by the statute in question;

D. For damages, attorney fees and costs, and;

E. For such other and further relief as the Court may
deem just and equitable in the premises.

DATED: December % , 2009.

Ismael Chavez \

COMPLAINT - Page 9 of 9
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| | Eshbd A
MOTICE OF FopnDIMG ISSUE O Tax DEED

STATE DOF IDAHD ) CERTIFIED Mao.

COUNTY OF CanNyYOnN )
Articie #:71791000164450018611
TG: CHAVEZ ISMAEL
MERCALD DOLLORES
Lh11 ARTHUR BT
CALDWELL. ID 83805

YOU ARE HEREBY NOTIFIED, a&as fallows:

1. That a delisquency otcurred or Jawary 1, 2007 in the records of the County Treaturer =5 Tax
Cellector of Canyor County, State of Iidako for the following described property fhereinafter
referred to as the "subject proferty'™)

HBRELITE-EL L~ -0 Q177000200560 Acrves: 000.00
34-65N-3W 5SW DEE AMN MEADOWS 3UR
LOT 6 BLK 2
Site Address: O PHILLIZ LN HMI

2. That the vane(s) asd last lknovn address(es) of the record ovier or pusers of recard of the
subject property is: ’

CHAVEZ ISMAEL
MERCADO DOLORES

1511 ARTHUR ST
CALDWELL., ID 83605

I, That said delinquescy exists in respect to the assessment ind subsequent unpait taxes for 2606

4. That the total acount de a5 of 0971872009 is:

amaunt of Tax .. .. ... ... L. 42 B4
Ancunt of Late Chg (2% . ... . ... ... .. ag
Interest C(12%) per annum . ... ... .. 14 .06
Cast and Fees ... ... L. BOG. G0
Tatal Due =% af SEPTEMBER 18, &005 $557.18

CAaLL 454~-7254 FOR CURRENT PAYMENT INFORMATION.
OTHER COSTSE. FEES anND INTEREST MAY BE DUE UPON RAVMENT.

Page 1 cf 2
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7.

P
2
re
~d
o

THAVED  1IraEl
MERCADO Dl
1511 ARTHUR

CALDWHELL. 1T 834505

in

YOU ARE FURTHER HWNOTIFIED.

That if said delinquency is not radeened on or before NOVENGER 20,2B0Y, by paynert to the Cinvon
County Treasurer, of said unpaid tuzes tngebher with late charge, interest and o1l costr ind expenses,
1, &s Tressurer ani Tax Collecter for Casyon Cownty, State of Idaho, <hill thereupon, 25 required Wy
lav, nake agplicatioe to the Board of County Connmissioners of Canyon Connty, State of Tdabo, for 3 Tax
Need to issue on the subject property in favor of Cinyen Coutity with shsolute title, free of all
encunbrances, excert uny rortgages of record to the holders of uhich sotice has sot been sewt und wny
lien for yrupeﬂ'g fazes which nay have attache d subsequent to fhe arsessnent and amy Lien far special
issessHents ;

That if said delinquency is not redeened on or before ROVERLER 20,200% in the sawner dercribed above
then at 9.00 0"CLOCK GH HST ow ROVEMGER 20,2009 3 tax deed far the subject property in Favor of Caryan
County vill be issved at the Treasurer’s OFFice, Roam 342 Casyon Connty Courtheuse, 1115 Aliany,
Calduell, Tduho by the County Treasurer is the Tlax Collector of Canyos County, State of Léako;

Pursuant to Idaho Code 63-1D05(3), the racord ouner or ouners and parties in isterest of record

shall be liable and gay to the county tax collector all costs and fees in the praparstion, service sed
publication of suck wotice and the tax deed process and such costs shill becone i parpetucl lien upoe
the property in favor of the county tax collector.

N DT I

]

E DF HE AR ING

R hearing skall be held before the Canyon County Board of Commissiorers on HOVCHMDER 20, 2009 at the
kour of 9:00 D"CLOCK AM MST or s soon thereafter as the natter can be keard, to deternine if a tax
{eed for the subjact proparty skall be issuved in favor of Canyon Cownty.

The recnrd aumr or ounere and parties ik interest shall hive adequate opportunity to be keard, %o
confront or cross-exinine any evidence or vitness against the record ewier or suzers, and oltain aed
present evidence on hehalf of the record ouner or ouners or any party in interest. ALL THQUIRIES OR
(RJECTIDNS CONGERMING THIS ROTICE AND THE INFORNATION COWTAINED HEREIX SHAL IXE DIFECTED 10 THE CAKYRN
COUNTY TREMSURER, CAKYOR COUNTY COURTHOUSE, 1115 ALDANY, ROON 342, CALOMELL, TBAND 8340L, MHONE NO.
(208)454-735%4 NO LATER THAR FIVE (%) WORKING DAYS FRIOR TG THE HERRIPG DATE WOTED AROUE.

Dated this 18TH I'AY OF SEPTEMBER 2009.

Hacu o

County Treasurer and ax-Dfficic x C:"le dduy
for Canyon Ceanty, Iduho

g: /]. }\u Homn

Daputy

k% %% » Daxhjer’s check, noney order, certified check ar cash ¥ ¥ % ¥ ¥
% & NO PERSONAL CHECKS WILL RE ACIEPTZ=D + ¢

m
o)
—f‘.
iU

Fage
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NOTICE OF

LY HIBT EF
ISSUE & TaxXx DEED

STATE OF iDaHO 3 CERTIFIED Na.

COUNTY ©F CANYON )
Article #:717910001
6445001
TO. CHAVEZ 1SMAEL 8604
MERCADQ DOLORES
1511 ARTHUR 3T
CALDWELL, ID 83605

YaQu ARE HEREBY NOTIFIED, as fallows:

That a deliwquency occurred on Jdamgary 1, 2007 in the records of the County Treasurer as Tax

Collectsr of Capyonr Lounty, Stete of Tdabko for the following described property (hereinafter
referred to as the "subject property®):

HERE1375-508~ ~C 17740010060 Acres: OC0.00
J4-5N-3W 5W DEE aKNN MEADDWS 301
LOT &6 BLK 1
S5ite Address: O PHILLIS LN M1

That the vase(s) and Last known Rddleﬁ(\ES) of Lthe record oueer or pubers of record of the
subject property is:

CHAVEZ ISMAEIL
MERCADRO DOLURES
1511 ARTHUR ST
CALDWELL, ID 83&80C

That said delinquescy exists in respect to the acsessment and subsequent unpaid taxes For 2606,

That the total snovnt due a5 of D9/1B72009 is:

Amaunt of Tax ... oL L. P 43 . 482
amount of Late Che (8% .. ... ... .. ... . £8
Interest (12%) per annum .. ... ... .. 14. 44
Cost and Fees ... ... ... ... ... .. 500. 40
Total Due s3 of SEPTEMEER 18, 2009 £5583.74

CALL. AG4-TTEREL FOR CURRENT PAYMENT INFORMATION.
QTHER CO87E. FEES AMD INTEREST MaY BE DUE UPON PAYMENT.
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CHAVEZ [9MAEL
MERCADC DDLOY
1511 ARTHUR ST
CaLDWELL., 1D R1E404G

YOU ARE FURTHER WOTIVIED,

That if syid deliaguency is aet redeened an or before ROVERDER 20,200%, by peyrest to the Cinyon
“aunty Treasurer, of suid unpald taxes tagether with late chirgs, intersst and il conts and sxpenses,
1, 5 Tressurer and Taa Collector for Caeyon County, State of Tdaho, :hell thereupon, ax reguired by
law, nake applicutior fo Yhe Beard of County Connissioners of Canvon Lounty, State of Idabo, for a Tax
bead to issue on the subject preperty in fwor pf Cingon County with sbsolute title, free of wil
encunhrances, except amy nortesses of record to the holders af which wotice has sot been seet and ing
lien for praperty tazes uhich Hay have attached subsequent tao the axvessuent ard amy Likn Far special
15508 nents ’

6. That if sait delinquency 15 not redeened on or before ROVENGER Z0,Z00% in the nagner described zhove
then at $:00 0'CLOCK AN MST os SOVENKER 20,2009 a tax deed fer the subjsct property in Favor of Caeyan
County vill be issved at the Treasurer‘s OfFice, Roon 342 Caeyon County Courthouse, 1115 Albany,
{aldwell, Tdaho by the County Treasurer as the Tax follector of Canpos County, State of Tdatkos

—;

Pursuant to Idaho Code 43-1D05(3}, the record ouner or ouners and parties in isterest of record

shall be lisble and gay to the county tax colleptor all costs and fees in the preparation, service agd
publication of such rotice and the tax deed process and such costs shall becone @ perpetuil lien upos
the property in Favor of the county tax colletor.

NG TTICC O F HEARINSG

8. & hearing shall be held before the Canyon County Board of Connissioners on NOVENDER 20, 2009 o the
hour of 9:00 07CLOCK AM MRT or 1s scon Ehereafter as the natter can be keard, to deternine if 5 tax
{eed For the subject property chall be issved in favor of Camyon Covnty.

7. The record auner or quiers and parties iy interest shall hive adequate upporturity to be bewrd, to
confront or crocc-exinine any evidence or vitness against the record cuker or oukers, and oktuin and
present evidence os behalf of the record owner or ouners or any party ir interest. ML INGUIRIES OF
{IWECTINNS CONCERKING THIS KOTICE AND THE THFORMATION CONTAINED HCREIN SHALL DE BIFECTED TO THE CANYOM
COURTY TREASURLR, CANYOR COUNTY CQURTHOUSE, 1115 ALDANY, ROON 342, CALDMELL, IRAHD 8360%, FHOHE 0.
(208)454-7354 HO LATER THAN FTIUE (%) HORKING DAYS PRIOR TO THE HEARIWG DATE NOTED ARQUE.

Dated this 18TH DAY OF SEPTEMIER 200%.

Hacw HBlse

County Trezsurer and ex-0Fficie Tax Cpllector
far Canvon County, Zdako

Daputy

¥k KR Cashier’s check, toney order, cerfified check ar cash ¥ K x % »
# # NO PERSONAL CHECKS WILL RE ACZEFPTED # #

L7880 Fage 2 of 2
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EXNDIT

RESOLUTION NO. 24~/ 4

A RESOLUTION AUTHORIZING AN INCREASE IN THE FEE CHARGED
TO COLLECT COSTS INCURRED BY CANYON COUNTY IN THE PROCESS OF
COLLECTING DELINQUENT PROPERTY TAXES

The following resolution and order was considered and adopted by the Canyon County,
Idaho Board of Commissioners on this .5_' day of July, 2009.

Upon motign of Commissipner Jq ’C’ff and the second by
Commissioner ', na , the Board resolves as follows:

WHEREAS, Idaho Code § 31-801 grants general powers and duties, subject to the
restrictions of law, to the boards of county commissioners in their respective counties; and
. C e —————————————

WHEREAS, Idaho Code §§ 63-1002 and 63-1005 authorize a county to collect the costs
incurred by it in the processing and collection of delinquent property taxes, including the costs of
certified mailings, title searches, advertising and all other expenses for the processing and
collection of the delinquency; and

WHEREAS, Idaho Code §§ 31-870(1) and 63-1311 require that the fees imposed and
collected by the County must be reasonably related, and not exceed, the actual cost of the

services being rendered; and

WHEREAS, during the tax deed process, extensive work is done by the Canyon County
Treasurer as the tax collector in order to (1) identify all parties of interest in a piece of property,
(2) locate valid mailing addresses, (3) locate and contact by telephone individuals, including
neighbors, prior owners, current owners, etc., to obtain additional information that may not be
recorded relating to the subject property, (4) obtain history related to the property, (5) prepare
required letters notifying recorded parties in interest of the pending action, (6) prepare a legal
notice to be published in the newspaper advertising all delinquent accounts, (7) payment of the
publication costs, (8) personally visit and post notice on the property, and (9) make personal
contact with the property owners; and

WHEREAS, Idaho Code § 31-870(1) authorizes the Board of County Commissioners to
“. .. impose and collect fees for those services provided by the County which would otherwise be
funded by ad valorem tax revenues”; and

WHEREAS, the present cost schedule utilized by the Canyon County Treasurer is a
graduated cost schedule which has been in place for at least twelve (12) years, and which does
not accurately reflect the costs incurred by the county for properties that proceed to the tax deed
stage; and

WHEREAS, the Canyon County Treasurer’s Department has determined that the actual
costs incurred to get delinquent property to the tax deed stage is in excess of Five Hundred

FEE INCREASE; TAX DEED PROCESS RESOLUTION NO. 2 7/[ é ﬁ
Page 1 of 2
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Dollars ($500.00 ), and as a result, wishes to adopt a single level fee of Five Hundred Dollars
($500.00) to be attached to the delinquent properties; and

WHEREAS, Idaho Code § 63-1311A requires the Board of County Commissioners to
hold a regular special meeting, with proper notice, for any “fee increase that exceeds five percent
(5%) of the amount of the fee last collected or a decision imposing a new fee . . .”; and

WHEREAS, the Board of County Commissioners conducted a public hearing on the
above proposed revised cost on July 31, 2009 at 9:00 a.m.; and

WHEREAS, the Board of County Commissioners finds good cause to adopt the cost of
Five Hundred Dollars ($500.00) to be imposed on delinquent properties that proceed to a tax
deed status, which is less than the actual cost incurred by the County for the tax deed process on
individual delinquent properties.

NOW THEREFORE, THE BOARD HEREBY RESOLVES, that the Canyon County
Treasurer shall impose a Five Hundred Dollar ($500.00) fee for costs incurred for collection of
property taxes that are three years or more delinquent, and for which the County begins the tax

deed process.

IT IS FURTHER RESOLVED BY THE BOARD that this Resolution shall be
effective this SI day of July, 2009.

\/Motion Carried Unanimously
Motion Carried/Split Vote Below

Motion Defeated/Split Vote Below
Yes No Did Not Vote

DAVID J. FERDINAND, II, Chairman
i enatise_

STEVEN J,RULE, Member

ATTEST: H. HURST, CLERK

ty Cler

Dep
Date: /3 I“DC{

FEE INCREASE; TAX DEED PROCESS RESOLUTION NO. g 7—[ éf
Page 2 of 2
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JOHN T. BUJAK, ISB #5544 ‘%»‘i‘ E 9_,

CARLTON R. ERICSON, ISB #5845

Canyon County Prosecuting Attorney :

Canyon County Courthouse JAND 5 200

1115 Albany Street SANYON COUNTY CLERK
Caldwell, Idaho 83605 “" 1 EARLS, DEPUTY

Telephone: (208) 454-7391

Attorneys for Defendants/Respondents

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

ISMAEL CHAVEZ and DOLORES CASE NO. CV09-12900-C
MERCADO, On behalf of themselves and
others similarly situated,

Plaintiffs/Petitioners, ANSWER OF DEFENDANTS/
RESPONDENTS

vS.

CANYON COUNTY, STATE OF IDAHO,
through its duly elected BOARD OF
COUNTY COMMISSIONERS and the
Canyon County Treasurer and ex-officio tax
collector,

Defendants/Respondents.

Defendants/Respondents, by and through their attorneys, John T. Bujak and Carlton R.
Ericson, Canyon County Prosecuting Attorney’s Office, respond to the allegations of the
Complaint as follows:

1. Defendants/Respondents deny the allegations of the Complaint to the extent they
are not expressly admitted herein.

2, In answering Paragraph 1, Defendants/Respondents admit that
Plaintiffs/Petitioners have alleged that this is a class action, but deny that a class action is

ANSWER OF DEFENDANTS

CHAVEZ/MERCAD V. CANYON COUNTY

CASE NO. CV09-12900-C

9-1117 Page 1 of 6
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appropriate in this matter.

3. In answering Paragraphs 2-9, Defendants/Respondents admit the allegations
contained therein.

4, In answering Paragraph 10, Defendants/Respondents admit the allegations of the
first, third and fifth sentences, and deny the remaining allegations contained therein.

5. In answering the first sentence of Paragraph 11, Defendants/Respondents admit
that the notice is a form letter, but deny the remaining allegations contained therein.

6. In answering the second, third and sixth sentences of Paragraph 11,
Defendants/Respondents admit the allegations therein.

7. In answering the fourth, fifth and seventh through tenth sentences of Paragraph
11, Defendants/Respondents deny the allegations contained therein.

8. In answering Paragraph 12, Defendants/Respondents admit that they have no
authority to amend a statute, and deny the remaining allegations contained therein.

9. In answering Paragraph 13, Defendants/Respondents deny the allegations
contained therein as they appear to be legal argument, rather than allegations of fact or law.

10. . In answering Paragraph 14, Defendants/Respondents deny the allegations
contained therein.

11. In answering Paragraph 15, Defendants/Respondents incorporate by reference
their responses to Paragraphs 1-14 of the Complaint.

12. In answering Paragraph 16, Defendants/Respondents admit the allegations
contained therein.

13. In answering Paragraph 17, Defendants/Respondents deny the allegations
contained therein.

ANSWER OF DEFENDANTS
CHAVEZ/MERCAD V. CANYON COUNTY

CASE NO. CV09-12900-C
9-1117 Page 2 of 6
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14.  In answering Paragraphs 18-19, Defendants/Respondents admit only that the
referenced Idaho Rules of Civil Procedure have been accurately quoted, but deny any inference
that Plaintiff/Petitioners are entitled to any such relief.

15.  In answering Paragraphs 20-24, Defendants/Respondents deny the allegations

contained therein.

FIRST AFFIRMATIVE DEFENSE

Defendants/Respondents have not been able to engage in sufficient discovery to learn all
of the facts and circumstances relating to the matters described in Plaintiffs’/Petitioners’
Complaint and therefore request the Court to permit Defendants/Respondents to amend their
Answer and assert additional affirmative defenses or abandon affirmative defenses once

discovery has been completed.

SECOND AFFIRMATIVE DEFENSE

Plaintiffs’/Petitioners’ Complaint fails to state a cause of action against
Defendants/Respondents upon which relief can be granted and should therefore be dismissed
pursuant to Rule 12(b)(6) of the Idaho Rules of Civil Procedure.

THIRD AFFIRMATIVE DEFENSE

Plaintiffs/Petitioners have failed to act reasonably or to otherwise mitigate their damages,

if any.

FOURTH AFFIRMATIVE DEFENSE

Plaintiffs/Petitioners have improperly brought this action as a class action pursuant to
Rule 23 of the Idaho Rules of Civil Procedure and should be dismissed forthwith.

FIFTH AFFIRMATIVE DEFENSE

Assuming arguendo a class action has been validly stated, Plaintiffs’/Petitioners’ lack of

ANSWER OF DEFENDANTS

CHAVEZ/MERCAD V. CANYON COUNTY

CASE NO. CV09-12900-C :
9-1117 Page 3 of 6
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standing to complain of some or all of the allegations contained in the Complaint on file herein.

SIXTH AFFIRMATIVE DEFENSE

Plaintiffs’/Petitioners’ causes of action for declaratory or injunctive relief are not ripe.

SEVENTH AFFIRMATIVE DEFENSE

Plaintiffs/Petitioners causes of action for declaratory or injunctive relief are improper at
this time, because Plaintiffs/Petitioners have stated a claim for damages in their Complaint and
therefore have acknowledged that they have an adequate remedy at law.

EIGHTH AFFIRMATIVE DEFENSE

The allegations contained in Plaintiffs’/Petitioners’ Complaint regarding their actions for
declaratory and injunctive relief are based upon mere speculation and there is insufficient

evidence that any future event complained of will or will not occur.

NINTH AFFIRMATIVE DEFENSE

The allegations contained in Plaintiffs’/Petitioners’ Complaint regarding their actions for

declaratory and injunctive relief do not show or allege the sufficient likelihood of future injury or

irreparable harm.

TENTH AFFIRMATIVE DEFENSE

The allegations contained in Plaintiffs’/Petitioners’ Complaint regarding their complaint

for declaratory and injunctive relief do not allege or show sufficient evidence of the existence or

a reasonable likelihood of success.

ELEVENTH AFFIRMATIVE DEFENSE

The allegations contained in Plaintiffs’/Petitioners’ Complaint regarding their request for

declaratory and injunctive relief do not show or sufficiently allege the existence of immediate or
irreparable injury.

ANSWER OF DEFENDANTS
CHAVEZ/MERCAD V. CANYON COUNTY

CASE NO. CV09-12900-C
9-1117 Page 4 of 6
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ATTORNEY FEES

Defendants/Respondents have been required to retain attorneys in order to defend this
action and are entitled to recover reasonable attorney fees pursuant to state law and applicable
Idaho Rules of Civil Procedure.

WHEREFORE, Defendants/Respondenfs pray for judgment against Plaintiffs/Petitioners
as follows:

1. That Plaintiffs’/Petitioners’ Complaint be dismissed with prejudice and that
Plaintiffs/Petitioners take nothing thereunder.

2. That Defendants/Respondents be awarded their costs, including reasonable

attorneys’ fees pursuant to Idaho Code § 12-117 and Rule 54 of the Idaho Rules of Civil

Procedure.

3. That judgment be entered in favor of Defendants/Respondents on all claims for
relief.

4. For such other and further relief as the Court deems just and equitable under the

circumstances.
DATED this 5 day of January, 2010.

JOHN T. BUJAK,
Canypg County Prosecuting Attorney

Carlton R. Ericson
Deputy Prosecuting Attorney
Attorneys for Defendants/Respondents

ANSWER OF DEFENDANTS

CHAVEZ/MERCAD V. CANYON COUNTY

CASE NO. CV09-12900-C

9-1117 Page 5 of 6
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CERTIFICATE OF SERVICE

I hereby certify that on this gmday of January, 2010, I caused a true and correct copy
of the foregoing ANSWER OF DEFENDANTS/RESPONDENTS to be served on the
following in the manner indicated:

Ismael Chavez [ )[] U.S. Mail
Attorney at Law ] Overnight Delivery
P.O. Box 1094 1 Hand Delivery
Caldwell, Idaho 83606-1094 ] Facsimile

1 ——

Tracie Lloyd [ 1 U.S. Mail

Canyon County Treasurer [ 1 OvernightDelivery
Canyon County Courthouse [X 1 Hand Delivery
1115 Albany Street [ 1 Facsimile
Caldwell, Idaho 83605

Board of County Commissioners [ ] U.S. Mail

Canyon County Courthouse [ 1 OvernightDelivery
1115 Albany Street [¥] Hand Delivery
Caldwell, Idaho 83605 [ ] Facsimile

M&/y

Carlton R. Ericson
Deputy Prosecuting Attorney

ANSWER OF DEFENDANTS

CHAVEZ/MERCAD V. CANYON COUNTY

CASE NO. CV09-12900-C

9-1117 Page 6 of 6
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APR 08 2010

CANYON COUNTY CLERK
T. CRAWFORD, DEPUTY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

ISMAEL CHAVEZ AND DOLORES
MERCADO, on behalf of themselves and
others similarly situated,

Case No. CV-2009-12900-C

Plaintiffs/Petitioners,

V. ORDER DENYING MOTION FOR

SUMMARY JUDGMENT
CANYON COUNTY, STATE OF IDAHO, AND
through it duly elected BOARD OF ORDER CONVERTING ACTION TO
COUNTY COMMISSIONERS and the JUDICIAL REVIEW

Canyon County Treasurer and ex-officio
tax collector,

Defendant/Respondent.

M P R T S NN N W W N N W N N S N N

On December 4, 2009, Petitioner filed a COMPLAINT challenging actions of the Canyon
County Board of Commissioners with regard to Notices of Pending Tax Deeds and pursuant to
Idaho Code 63-1001 ef seq. Respondents filed an ANSWER on January 5, 2010.

Petitioners filed a MOTION FOR SUMMARY JUDGMENT on January 4, 2010.
Respondents filed a MEMORANDUM IN’OPPOSTTION on January 28, 2010 in which they argue

that this action should be conducted as a Judicial Review pursuant to Idaho Code 63-1006(4). Oral

1
ORDER DENYING MOTION FOR SUMMARY JUDGMENT AND ORDER
CONVERTING ACTION TO JUDICIAL REVIEW
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argument was held on February 26, 2010.

Upon review of the file, and the relevant statutory authority the court finds that this action
should be conducted as a Judicial Review pursuant to Idaho Code 63-1006(4). Petitioners’
COMPLAINT, in essence, alleges that they have been aggrieved by the decision of Canyon
County to issue a tax deed as set forth in the COMPLAINT. Thus, the court finds that Petitioner
must follow the proper procedures as set forth in Idaho Code 63-1006(4) and Idaho Rule of Civil
Procedure 84. If Petitioners intend to pursue this action further, they are ordered to file a Petition
for Judicial Review in accordance with the above mentioned legal authority within fourteen (14)
days of this order.

IT IS HEREBY ORDERED, and this does ORDER,

1. That Petitioners’ Motion for Summary Judgment is DENIED.

2. That this action is converted to a Petition for Judicial Review.

3. That Petitioners must file a Petition for Judicial Review in this action within fourteen

(14) days of this order.

DATED day of April 2010,

&fephenW. Drescher
District Judge

2
ORDER DENYING MOTION FOR SUMMARY JUDGMENT AND ORDER
CONVERTING ACTION TO JUDICIAL REVIEW
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing Order was mailed or
delivered to the following persons this 9\ day of April 2010.

Ismael Chavez
Attorney at Law

PO Box 1094
Caldwell, Idaho 83606

Canyon County Prosecuting Attorney
Attn: Carlton Ericson

1115 Albany Street

Caldwell, ID 83605

WILLIAM H. HURST
Clerk of the District Court

By: ’\LK/-/\/{

Deputy Clerk’

3
ORDER DENYING MOTION FOR SUMMARY JUDGMENT AND ORDER
CONVERTING ACTION TO JUDICIAL REVIEW
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Ismael Chavez

Idaho State Bar No. 1650
Attorney at Law F 4 |!]' E D
P. 0. Box 1094 I: DL A PM.
Caldwell, Idaho B3606-109%4

Telephone: (208)459-0192 APR 19 2010

CANYON COUNTY CLERK
K CANNON, DEPUTY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

Case No.: CV09-12900*C

ISMAEL CHAVEZ AND
DOLORES MERCADO,
Petitioners,

e
PETITION FOR JUDICIAL
REVIEW

N e e Nt e’ e’ e’

CANYON COUNTY, STATE OF IDAHO,)
through it duly elected BOARD )
OF COUNTY COMMISSIONERS and )
the Canyon County Treasurer )
and ex-officio tax collector, )

Respondent.)

Pursuant to Idaho Code § 63-1006(4), I.R.C.P. Rule 84, and
the Order of this Court dated April 9, 2010, Petitioners hereby
petition the Court for the relief hereinafter requested, alleging
in support thereof as follows:

1. The name of the agency for which judicial review of the
decision which is sought is Canyon County, Idaho, by and
through its duly elected Board of County Commissioners, and
the Canyon County Treasurer and ex-officio tax collector.

2. The title of the district court to which the petition is

PETITION FOR JUDICIAL REVIEW - Page 1 of 6
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taken is the Third Judicial District for the State of
Idaho, in and for the County of Canyon.

3. Plaintiffs Ismael Chavez (“Chavez”) and Dolores Mercado are
joint owners of two adjoining parcels of land located in
Canyon County, Idaho, described thus: one parcel is
referred to by the Defendant as the number 213755500 and is
legally described as lot 1, block 1, of Dee Ann Meadows
Subdivision, Canyon County, Idaho and the other parcel is
identified as number 21375511 and is legally described as
lot 6, block 2, Dee Ann Meadows Subdivision, Canyon County,
Idaho. The two parcels in question will be referred herein
for convenience herein as “the properties”.

4, Petitioners have no information regarding the date and the
heading, case caption or other designation of the agency
except as herein stated.

5. Chavez was served with Notices of Pending Issue of Tax
Deeds (“Notices”) pursuant to Idaho Code, Title 63, Chapter
10, on each of the properties by certified mail, return
receipt requested, by the Defendant, copies of said Notice
being a part of this Court’s file and the same are herein
made a part hereof as if set out herein in full. To avoid
the issuance of a tax deed the notices demand payment of
certain fees, including a fee of $500.00 each. Upon

receiving the Notices, Chavez answered and requested a

PETITION FOR JUDICIAL REVIEW - Page 2 of 6

000029



hearing on the date specified in Notice before the
Defendant Board of County Commissioners as provided for by
the Idaho Code § 63-1006(2).

6. On November 20, 2009, Chavez attended a hearing before the
Canyon County Commissioners that was, to the best of the
Chavez’s knowledge, recorded and the name and address of
the person with possession of such recording is the deputy
clerk of said Defendants Board of County Commissioners, to
wit: Monica Reeves, c¢/o Canyon County Commissioners,
courthouse, 1115 Albany, Caldwell, Idaho 83605.

7. On December 3, 2009, Chavez received a letter from the
Defendant informing him that on November 20, 2009, a tax
deed was issued in favor of Canyon County, State of Idaho
by the Defendant County Treasurer and ex-officio Tax
Collector on the properties. No decision in writing which
included findings of fact and conclusions of law was ever
sent to Chavez as required by Idaho Code § 63-1006(2).

8. The issues for judicial review that Petitioners then,
heretofore, and now assert on judicial review are: with
respect to delinquent tax accounts, the Defendant claims it
had decided, via a “resolution”, a copy of the resolution
being a part of this Court’s file and the same is herein
made a part hereof as if set out herein in full, to assess

a flat fee of $500.00 for delinquent tax accounts in lieu

PETITION FOR JUDICIAL REVIEW - Page 3 of 6
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of itemizing in detail all costs and fees incident to any
tax delinquency, notwithstanding Idaho Code § 63-1005(4) (d)
mandates the Notices include “[aln itemized statement
detailing the delinquency and all costs and fees incident
to the delinquency and notice up to and including the date
of the mailing of such notice”. Issues arising therefrom
are: whether the “resolution” of the Defendant to charge
*$500.00” in lieu of the an itemized statement detailing
all costs and fees incident to the delinquency and notice
up to and including the date of the mailing of such each
notice effectively amended Idaho Code Title 63, Chapter 10,
whether the notices comported with the requirements of the
statute, whether the attempt by the Defendant to vary the
statute by “resolution” is an ultra vires act by the
Defendant and whether such Notices are void ab initio, and
whether the tax deed issued by the Defendant was thus
invalidated by the failure to comply with the Idaho code §
63-1005(4) (d). And still further issues arising are whether
the Defendant’s decision to “charge” delinquent property
taxpayers $500.00 in lieu of itemizing in detail the
delinquency costs and fees incident to the delingquency and
notice up to and including the date of the mailing of such
notice was made upon unlawful procedure, Idaho Code § 63-

1006(a), whether the decision clearly erroneous in view of

PETITION FOR JUDICIAL REVIEW - Page 4 of 6
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the record, Idaho Code § 63-1006(b), and whether the
decision was arbitrary, capricious, or characterized by
abuse of discretion or clearly an unwarranted exercise of
discretion, Idaho Code § 63-1006(c). The question raised
entails interpreting the statute, specifically, “what do
the words in the statute ‘itemizing and detailing’ mean”,
the answer thereto being a determinative key to the case’s
ratio decidendi.

9. A transcript is not requested nor is one required. To the
best of Plaintiffs’ knowledge and belief, the facts of this
case are not disputed. Further, Idaho Code § 63-1006 (2)
requires the Defendant to make a final decision in writing
wherein findings of fact and conclusions of law are
specified, and that such written decision be mailed to
Chavez. No written decision which included findings of
fact and conclusions of law has, as aforesaid, been has
been mailed to Chavez and this failure of the Defendant
obviates the need for a transcript. The fact that the
Defendant decided as it did, namely, to enter and record a
tax deed without a written decision is a fait accompli and
whether and why the Defendant decided as it did will in no
way, shape, or form assist the Court in deciding the issues
in the case.

18. The undersigned hereby certifies he served a copy of the

PETITION FOR JUDICIAL REVIEW - Page 5 of 6
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above and foregoing Petition upon the Defendant by
personally leaving the same at the Defendant’s attorney’s
office, namely, the office of the Canyon County Prosecuting
Attorney on the 19th day of April, 2010, and that he has
paid the Defendant Canyon County Commissioner’s clerk the
estimated fee for preparation of the transcript and for the
preparation of the record
WHEREFORE, Plaintiffs pray the Court reverse the
decision of the Defendant, holding the Defendant failed comply
with the statute in question by substituting $500.00 in lieu of
itemizing in detail the costs and expenses incident to the
alleged delinquency, order the issuance of the tax deed by the
Defendant to be null and vold and of no effect, award Petitioner
his costs pursuant to I,R.C.P. Rule 54(d) and attorney fees
pursuant to Idaho Code §§ 12-117 and/or 63-1006(5), and for such
other and further relief as the Court may deem just and equitable
in the premises.

DATED: April 19, 2009.

Ismael Chawvez

PETITION FOR JUDICIAL REVIEW - Page 6 of 6
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APR 3 0 2010

CANYON COUNTY CLERK
K CANNON, DEPUTY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

ISMAEL CHAVEZ and DOLORES, Case No. CV-2009-12900-C
MERCADO,
SCHEDULING ORDER ON
PETITION FOR JUDICIAL REVIEW
Petitioners,

VS.

CANYON COUNTY, STATE OF IDAHO,
through it duly elected BOARD OF
COUNTY COMMISSIONERS and the
Canyon County Treasurer and ex-officio tax
collector,

Respondent.

A N PN N W S W A N N N N A RN N

Upon review of this file, this Court finds that a Petition for Judicial Review was timely
filed on April 19, 2010, and the matter is assigned to this Court. This Court finds that this matter
shall be heard as an appellate proceeding pursuant to Idaho Rule of Civil Procedure 84, Idaho
Code63-1006(4), and this court’s Order dated April 9, 2010.

IT IS HEREBY ORDERED that the Clerk of the Agency prepare an original and two (2)
copies of the transcript and clerk’s record. Further, that the Clerk of the Agency immediately
prepare and file and Estimate of the Cost of Preparation of Transcripts and the Clerk’s Record on

SCHEDULING ORDER -1 -
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Appeal. Upon receipt of the Notice of Estimate, the petitioner shall have fourteen (14) days to pay
for the transcript. If it is not paid, the court may conditionally dismiss the action.

IT IS FURTHER ORDERED that the Clerk of the Agency shall notify the counsel for all
parties in writing by mail or delivery, that the transcript has been lodged with the court. The notice
shall inform the parties that they may pick up a copy of the transcript and that the parties have
fourteen (14) days from the date of the notice in which to file any objections to the transcript. If no
objection is filed within fourteen (14) days from the date of the mailing or delivery of the notice to
the parties, then the transcript is deemed settled. Any objection made to a transcript and record shall
be determined by the agency within fourteen (14) days of receipt thereof. The agency’s decision on
the objection shall be included in the record on petition for review.

IT IS FURTHER ORDERED that the agency shall transmit the settled transcript, and
pursuant to L.R.C.P. 84(k), the agency shall submit to and file with this Court the agency record
forty-two (42) days from the service of this Order. The agency shall notify all parties or their
attorneys of the agency’s filing.

IT IS FURTHER ORDERED that any party desiring to augment the transcript or record
with additional materials presented to the agency may move the district court within twenty-one
(21) days of the filing of the settled transcript and record in the same manner and pursuant to the
same procedure for augmentation of the record in appeals to the Supreme Court. Where statute
provided for the district court itself to take additional evidence, the party desiring to present
additional evidence must move the court to do so within twenty-one (21) days of the filing of the
transcript and record with the district court.

IT IS FURTHER ORDERED that all motions shall be filed with the district court, except
those expressly required to be filed before the agency, and shall be served upon the parties in the

SCHEDULING ORDER -2 -
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same manner as motions before the district court. All motions must be accompanied with a
supporting memorandum or brief. The opposing party shall have fourteen (14) days from the
service to file a response or reply brief.

IT IS FURTHER ORDERED that the Petitioner’s brief shall be filed within thirty-five (35)
days of the date that the transcript is filed. The responding brief shall be filed within twenty-eight
(28) days thereafter and any reply brief shall be filed within twenty-one (21) days. The content and
arrangement of the briefs shall comply with the requirements for briefs filed with the Supreme
Court according to the Idaho Appellate Rules.

This judicial review may be decided upon the briefs and without oral argument in the
absence of an objection from either party.

FAILURE TO SUBMIT BRIEFS WITHIN THE AFORESAID TIME PERIOD OR
FAILURE TO SHOW CAUSE WHY BRIEFS HAVE NOT BEEN SUBMITTED WITHIN THE

PROPER TIME PERIOD WILL RESULT IN DISMISSAL OF THE APPEAL WITH

PREJUDICE.

day of April 2010

Stephen”W. Drescher
District Judge

SCHEDULING ORDER -3 -
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CERTIFICATE OF SERVICE

[ HEREBY CERTIFY that a true and correct copy of the foregoing Order was forwarded to

M\'
the following persons on this 3{' day of April, 2010.

Ismael Chavez

Attorney at Law

P.O. Box 1094 v
Caldwell, Idaho 83606-1094

Canyon County Board of Commissioners

c/o Canyon County Clerk

Canyon County Courthouse S
1115 Albany Street

Caldwell, Idaho 83605

Canyon County Prosecuting Attorney

Attn: Carlton Ericson / '
1115 Albany Street

Caldwell, Idaho 83605

Theresa Randall

Canyon County Appeals Clerk

1115 Albany Street .
Caldwell, Idaho 83605

William H. Hurst

Clerk of the District Court
By. - K : ' | ‘N/G*‘< Q—/vp\,\w—l\
Deputy Clerk

SCHEDULING ORDER -4 -
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Ismael Chavez

Idaho State Bar No. 1650 MAY 04 2010

Attorney at Law

P. O. Box 1094 YON COUNTY CLERK
CAN

Caldwell, Idaho 83606-1094 K CANNON, DEPUTY

Telephone: (208)459-0192

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

Case No.: C¥09-12900*C
ISMAEL, CHAVEZ AND

DOLORES MERCADQ,
Petitioners,

— ORDER

CANYON COUNTY, STATE OF IDAHO,)
through it duly elected BOARD )
OF COUNTY COMMISSIONERS and )
the Canyon County Treasurer )
and ex-officio tax collector, )

Respondent.)

UPON the motion of Plaintiff Ismael Chavez for order
staying the Order of the Defendant concerning enforcement
of the Defendant Board of County Commissioners, pendente
lite, including but not limited to the issuance and
recordation of any tax deed,

IT IS HEREBY ORDERED and this does order that the said

motion is hereby granted for 120 days from and including

the 3*® day of May, 2010.

DATED:

District Judge

000038



JOHN T. BUJAK, ISB #5544 r—PM.

CASRLTON R. ERICSON, ISB #5845 MAY 07 2010
Canyon County Prosecuting Attorney .

Canyon County Courthouse CANYON COUNTY CLE
1115 Albany Street C DOCKINS, DEPUTY'

Caldwell, Idaho 83605
Telephone: (208) 454-7391

Attorneys for Respondent

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

SMAEL CHAVEZ and DOLORES CASE NO. CV2009-12900-C
MERCADO,

Petitioners, OBJECTION TO PROPOSED ORDER

VS,

CANYON COUNTY, STATE OF IDAHO,
through its duly elected BOARD OF
COUNTY COMMISSIONERS and the
Canyon County Treasurer and ex-officio tax
collector,

Respondent.

This Court held a hearing on May 3, 2010 with regard to Petitioners’ motion, the focus of
which was to obtain an order staying Respondent from selling the subject property at a tax deed
sale prior to a resolution of this matter. Respondent informed the Court that it had withdrawn the
property from the list of properties to be sold, and had acknowledged the need to wait for the
resolution of this matter before proceeding to sell them. Based on that representation, this Court

ordered that it would enter a stay for one hundred eighty (180) days in accordance therewith.

OBJECTION TO PROPOSED ORDER

CHAVEZ V. CANYON COUNTY

CASE NO. CV09-12900-C

9-1117 Page 1 of 3
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Petitioners’ proposed order is broader than the order entered by the Court as it appears to
include a stay of the issuance and recording of a tax deed on the properties. Those actions, of
course, cannot be stayed because they actions have already occurred.

Respondent has attached herewith a proposed order which more accurately reflects the
Court’s order at the hearing.

DATED this z_f/d/z\& of May, 2010.

JOHN T. BUJAK,
Canyon County Prosecuting Attorney

(f%gb{fzz;iygéi;kz%cbn

Carlton R. Ericson
Deputy Prosecuting Attorney
Attorneys for Respondents

OBJECTION TO PROPOSED ORDER

CHAVEZ V. CANYON COUNTY

CASE NO. CV09-12900-C

9-1117 Page 2 of 3
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CERTIFICATE OF SERVICE

z o

[ hereby certify that on this day of May, 2010, I caused a true and correct copy of
the foregoing OBJECTION TO PROPOSED ORDER to be served on the following in the
manner indicated:

Ismael Chavez [Xj U.S. Mail
Attorney at Law [" ] Ovemight Delivery
P.O. Box 1094 [ ] Hand Delivery
Caldwell, Idaho 83606-1094 [ ] Facsimile

[ ] Email

it e

Carlton R. Ericson
Deputy Prosecuting Attorney

OBJECTION TO PROPOSED ORDER

CHAVEZ V. CANYON COUNTY

CASE NO. CV09-12900-C

9-1117 Page 3 of 3
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Ismael Chavez A4 P.M.
Idaho State Bar No. 1650

Attorney at Law MAY 10 200

P. O. Box 1094

Caldwell, Idaho 83606-1094 CANYON COUNTY CLERK
Telephone: (208)459-0192 . DEPUTY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

Case No.: CV09-12900*C

)

ISMAEL CHAVEZ AND )
DOLORES MERCADO, )
Petitioners,)
)

)

-v- RESPONSE TO RESPONDENT’S
OBJECTION TO PROPOSED
CANYON COUNTY, STATE OF IDAHO,) ORDER

et al, )
Respondent.]

The Respondent has filed an objection to the proposed
stay order submitted by Petitioner Chavez (“Chavez”).
Respondent’s counsel asserts he represented at the hearing
on Chavez’s motion for a stay the Respondent had withdrawn
the properties in question from the list of properties to
be sold and that it acknowledged the need to wait for the
resolution of this matter before proceeding to sell the
properties. Thus based on the representation the Court then
ordered a stay in accordance with the counsel’s
representation for one hundred eighty (180) days. The
proposed order, said counsel says, is broader than the
order entered by the Courf at the hearing. It seems, the

assertion continues, to include a stay restraining the

RESPONSE TO RESPONDENT’S OBJECTION - Page 1 of 6
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Respondent from issuing and recording tax deeds on the
properties when the issuance and recordation of the deeds
have already occurred, counsel claims. Counsel then claims
another proposed order that more accurately reflected the
Court’s verbal order at the hearing was attached to the
objection. Chavez responds to the objection as follows:

1. First, thé record should reflect that the hearing on
Chavez’”s motion had been scheduled for May 3, 2010, at 9:30
o’clock a. m. Respondent’s counsel was about fifteen (15)
late after having had to be called by the court clerk and
informed the Court and Chavez were waiting for him. Said
counsel offered neither an excuse nor an apology for his
tardiness. This kind of behavior supports the view held by
Chavez that this case is viewed as nothing more than a
nuisance and not to be seriously taken. It shows
Respondent’s counsel was unprepared in that he failed to
raise any specific objections and failed to file any
objection to the motion and any memorandum prior to the
hearing. No specific objection was made nor was any
specific alternative order provided by counsel at the
hearing. Given the lack of a specific argument or a timely
and specific counter-proposal by the Respondent, the Court
acted properly in signing the proposed order.

2. As Chavez understood the hurried colloquy between the

RESPONSE TO RESPONDENT’S OBJECTION - Page 2 of 6
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Court and Chavez, the Court granted the motion to stay with
the proviso the stay would be limited to 120 days. Thus,
except for including the 120 day proviso limit set by the
Court the proposed order mirrored the motion’s and the
statute’s wording. See paragraph 1 of the Motion and § 63-
1006 (4), Idaho Code. Hearing on the whole motion lasted
less time than the time waiting for belated opposing
counsel to appear at the scheduled hearing. At the end of
the hearing, Chavez had to literally yell at Your Honor as
he was leaving the courtroom “do the 120 days start as of
today?”, to which the Court yelled back, “yes” or words to
that effect. Respondent’s counsel neither interposed an
objection nor did he ask for any clarification at the
hearing regarding the Court’s order. The Court therefore
properly signed the proposed order.

3. What is sought by the Order is a stay concerning

enforcement of the Respondent’s order. See, again, Idaho

Code § 63-1006(4). A deed’s wvalidity, including a tax
deed, has several requirements that must be met in order
for the deed to be efficacious. For example, a deed must
be delivered to the granteé. Thus, the “enforcement” of the
Commissioners” order may entail more than what was
represented by counsel that the properties will not be

sold. That the Respondent Canyon County Commissioners did

RESPONSE TO RESPONDENT’S OBJECTION - Page 3 of 6
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make a de facto finding they were satisfied that the
Respondent Canyon County Tax Collector had fulfilled the
requirements of § 63-1005, Idaho Code, and that a
delinquency was owing on the property and that such
delinquency had not been paid, whereupon the Commissioners
directed the County Tax Collector to issue and record a tax
deed in favor of Canyon County is admitted, albeit without
the Commissioners’ decision so directing the Tax Collector
failing to include the statutory requisite findings of fact
and conclusions of law. See Idaho Code § 63-1006(2) (last
sentence) .

Whether the requirements of Idaho Code § 63-1005, were
indeed fulfilled is an issue now before this Court. The
record more than adequately reflects Petitioners position
and from whence it can more than reasonably be concluded
the gist of the case, namely, that the word “summary” and
the words “itemize in detail” are ordinary, common-day
words and are not synbnymous or are not so ambiguous as to
be construed as meaning close to the same thing.
Petitioners have established a prima facie case.
Establishing such prima facie case is fatal to Respondent’s
position. Hence, Petitioners are entitled to at least 120
days protection from “enforcement” of the order of the

Commissioners pendente lite, as provided by the statute.

RESPONSE TO RESPONDENT’S OBJECTION -~ Page 4 of 6
0n0004S



See, again, ldaho Code § 63-1006(4). The Court ostensibly
agreed in exercising its discretion and granting Chavez’s
motion. The Court accordingly signed the proposed order.
Granting of the motion was an appropriate exercise of the
Court’s discretion and signing of the order was a proper
act of the Court.

4. As stated the hearing on Chavez’s motion was held on
May 3, 2010, close to 10:00 o’clock a.m. On that same day,
early in the afternoon, Chavez submitted the proposed order
to the Court. Prior to submitting the proposed order to the
Court Chavez served copies of the proposed order and of the
letter on the Respondent’s counsel. The Court signed the
proposed Order that day. The order is a simple one-page
document. At no time between May 3, 2010, and May 6, 2010,
did opposing counsel raise any objections by filing the
same with the Court. Again it appears that the Respondents
are simply making a hurried and extempore response to an
order which the Respondent had had sufficient time to
object and to which the Respondent failed again to timely
do. The Court acted properly.

5. As stated hereinbefore, Counsel claims another proposed
order that more accurately reflected the Court’s verbal
order at the hearing was attached to the objection. No copy

of such order was attached to the copy of the objection

RESPONSE TO RESPONDENT’S OBJECTION - Page 5 of 6
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served upon Chavez, showing this cased is viewed as nothing
more than a nuisance and not to be taken seriously, an
attitude which Chavez is finding more and more tiresome and
in a way hectoring.

The order of this Court of May 3, 2010 should stand as

signed.
CERTIFICATE OF SERVICE

The undersigned hereby certifies he served a copy of
the above and foregoing motion upon the Canyon County
Prosecuting Attorney by personally delivering the same to
his office at the Canyon County courthouse on the Zézl day
of May, 2010.

P
DATED: May //6 , 2010.

Ismael Chavéi

BEFEHLT IST BEFEHLT

RESPONSE TO RESPONDENT’S OBJECTION = Page 6 of 6
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Ismael Chavez
Idaho State Bar No. 1650 JUN 03 2010
Attorney at Law

P. O. Box 1094
N COUNTY CLERK
Caldwell, Idaho 83606-1094 CﬁggzNNON.DEPUTY

Telephone: (208)459-0192

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

Case No.: CV09-12900*C

ISMAEL CHAVEZ AND
DOLORES MERCADO,

)
)
)
Petitioners,)
)
) MOTION TO AUGMENT
)
)

—v-
RECORD AND NOTICE
OF HEARING
CANYON COUNTY, STATE OF IDAHO,)
et al, )
Respondent.)
MOTION

Petitioner Ismael Chavez respectfully and moves the
Court pursuant to Idaho Appellate Rule 30 and this Court’s
scheduling order filed April 30, 2010 for an order
augmenting the appellate record in the above-entitled
appeal with copies of Resolution No. 09-169, copies of the
Notices of Pending Issuance of Tax Deed dated September 18,
2009, copies of undated letters from the county treasurer
informing petitioners a tax deed had been issued, and
copies of the affidavits filed by said Petitioner and of

record with this Court, said copies being attached hereto

MOTION TO AUGMENT RECORD - Page 1 of 2
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and by reference made a part hereof. The Defendant should
also be ordered the Defendant to produce and make part of
the record the so-called Affidavit of Compliance.

NOTICE OF HEARING

NOTICE is hereby given that the Defendant will bring

the above and foregoing Motion on for hearing before the
g

Honorable Stephen Drescher, District Judge, on the 1”
day of June, 2010, at //).¢ o'clock A .m. or as soon

thereafter as counsel may be heard.

CERTIFICATE OF SERVICE

The undersigned hereby certifies that he served a true
and correct copy of the attached MOTION TO AUGMENT THE
RECORD by personally delivering the same to the Office of
the Canyon County Prosecuting Attorney, Canyon County
courthouse, Caldwell, Idaho on the ;3__ day of June, 2010.

Dated: June , 2010.

Ismael Chavez

MOTION TO AUGMENT RECORD - Page 2 of 2
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RESOLUTION NO. 27 =/ ¥

A RESOLUTION AUTHORIZING AN INCREASE IN THE FEE CHARGED
TO COLLECT COSTS INCURRED BY CANYON COUNTY IN THE PROCESS OF
COLLECTING DELINQUENT PROPERTY TAXES

The following resolution and order was considered and adopted by the Canyon County,
Idaho Board of Commissioners on this A day of July, 2009.

Upon motion of Commissipner A J A‘ﬂf\ and the second by
Commissioner & o !:‘[)g na , the Board resolves as follows:

WHEREAS, Idaho Code § 31-801 grants general powers and duties, subject to the
restrictions of law, to the boards of county commissioners in their respective counties; and
. e ——

WHEREAS, Idaho Code §§ 63-1002 and 63-1005 authorize a county to collect the costs
incurred by it in the processing and collection of delinquent property taxes, including the costs of
certified mailings, title searches, advertising and all other expenses for the processing and
collection of the delinquency; and

WHEREAS, Idaho Code §§ 31-870(1) and 63-1311 require that the fees imposed and
collected by the County must be reasonably related, and not exceed, the actual cost of the

services being rendered; and

WHEREAS, during the tax deed process, extensive work is done by the Canyon County
Treasurer as the tax collector in order to (1) identify all parties of interest in a piece of property,
(2) locate valid mailing addresses, (3) locate and contact by telephone individuals, including
neighbors, prior owners, current owners, etc., to obtain additional information that may not be
recorded relating to the subject property, (4) obtain history related to the property, (5) prepare
required letters notifying recorded parties in interest of the pending action, (6) prepare a legal
notice to be published in the newspaper advertising all delinquent accounts, (7) payment of the
publication costs, (8) personally visit and post notice on the property, and (9) make personal
contact with the property owners; and

WHEREAS, Idaho Code § 31-870(1) authorizes the Board of County Commissioners to
“. .. impose and collect fees for those services provided by the County which would otherwise be

funded by ad valorem tax revenues”; and

WHEREAS, the present cost schedule utilized by the Canyon County Treasurer is a
graduated cost schedule which has been in place for at least twelve (12) years, and which does
not accurately reflect the costs incurred by the county for properties that proceed to the tax deed

stage; and

WHEREAS, the Canyon County Treasurer’s Department has determined that the actual
costs incurred to get delinquent property to the tax deed stage is in excess of Five Hundred

FEE INCREASE; TAX DEED PROCESS RESOLUTION NO. ﬂ 7’/@j
Page 1 of 2
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Dollars ($500.00 ), and as a result, wishes to adopt a single level fee of Five Hundred Dollars
($500.00) to be attached to the delinquent properties; and

WHEREAS, Idaho Code § 63-1311A requires the Board of County Commissioners to
hold a regular special meeting, with proper notice, for any “fee increase that exceeds five percent
(5%) of the amount of the fee last collected or a decision imposing a new fee . ..”; and

WHEREAS, the Board of County Commissioners conducted a public hearing on the
above proposed revised cost on July 31, 2009 at 9:00 a.m.; and

WHEREAS, the Board of County Commissioners finds good cause to adopt the cost of
Five Hundred Dollars ($500.00) to be imposed on delinquent properties that proceed to a tax
deed status, which is less than the actual cost incurred by the County for the tax deed process on

individual delinquent properties.

NOW THEREFORE, THE BOARD HEREBY RESOLVES, that the Canyon County
Treasurer shall impose a Five Hundred Dollar ($500.00) fee for costs incurred for collection of
property taxes that are three years or more delinquent, and for which the County begins the tax

deed process.

IT IS FURTHER RESOLVED BY THE BOARD that this Resolution shall be
effective this _% l day of July, 2009.

\/Motion Carried Unanimously
Motion Carried/Split Vote Below

Motion Defeated/Split Vote Below
Yes No Did Not Vote

v

DAVID J. FERDINAND, II, Chairman

LnaVailalole for Signtrre .
STEVEN J,RULE, Member .

THRYN ALDER, Member

ATTEST: H. HURST, CLERK

Deputy Cler

Date: /?) I"Da’

FEE INCREASE; TAX DEED PROCESS RESOLUTION NO. g ?—- é
Page 2 of 2
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Ismael Chavez AW

Idaho State Bar No. 1650

Attorney at Law JAN 0 & 201

P. O. Box 1094

Caldwell, Idaho 83606-1094 - YoNCOUNTYCLERK
. IAN UTY

Telephone: (208)459-0192 KcANNON‘DEP

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

Case No.: CV09-125900*C
ISMAEL CHAVEZ AND
DOLORES MERCADO,
On behalf of themselves and
others similarly situated,
Plaintiffs/Petitioners,

OF MOTION FOR SUMMARY
JUDGMENT

-v-

CANYON COUNTY, STATE OF IDAHO,
through it duly elected BOARD
OF COUNTY COMMISSIONERS and
the Canyon County Treasurer
and ex-officio tax collector,
Defendant/Respondent.)

)
)
)
)
)
)
)
) AFFIDAVIT IN SUPPORT
)
)
)
)
)
)
)

State of Idaho )
ss.
County of Canyon )

Ismael Chavez, being first duly sworn upon oath,
deposes and says:

1. Affiant has personal knowledge of the facts related
in this affidavit;
2. This affidavit is made in support of Affiant’s motion

of summary judgment;

PLAINTIFF'S AFFIDAVIT IN SUPPORT OF MOTION FOR SUMMARY
JUDGMENT - Page 1 of 4
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3. Ismael Chavez (“Chavez”) and Dolores Mercado are
ioint cowners of two adjoining parcels of land located
in Canyon County, Idaho, who have been served with
Notices of Issuance of Tax Deeds (hereinafter the
“Notices”).

4. The Defendant, namely, the County of Canyon, State
of Idaho, is a body politic and political subdivision
of the State of Idaho and at all times relevant
hereto the Defendant has been acting through the duly
elected county treasurer and ex-officio tax collector
and the Canyon County Board of County Commissioners.

5. The two parcels of the of affiant and Dolores
Mercardo are identified thus: one parcel is referred
to by the Defendant by the number 213755500 and is
legally descriﬁed as lot 1, block 1, of Dee Ann
Meadows Subdivision and the other parcel is
identified as number 21375511 and is legally
described as lot 6, block 2, Dee Ann Meadows
Subdivision. On or about September 18, 2009, the
Defendant served Chavez with Notices on the two
properties, copies of said Notices being attached to
the Complaint as Exhibits “A” and “B”.

6. On or about October 8, 2009, Chavez responded to the

otices by serving the Defendant with an Answer and

PLAINTIFF’S AFFIDAVIT IN SUPPORT OF MOTION FOR SUMMARY
JUDGMENT - Page 2 of 4
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Obj=2cticn to the Notices pursuant to Idaho Code § 63-
1006.2), requesting discovery pursuant to Idaho Code
§ 63-1006(4) (g). No discovery was given. Chavez
maintained the county’s Notices were invalid for
failure to itemize the costs as required by the
statute, infra, and in lieu of itemizing inserting
the sum of $500.00 per Notice. The Defendant
responded its resolution attached to the complaint as
Exhibit “C” “amending the statute” by imposing a
$500.00 fee in lieu of having to itemize as being
within its authority and discreticn to do so. Chavez
attended a hearing before the Defendant. The county
made no decision containing findings of fact and
conclusions as required by Idaho Code § 63-1006(2).
Instead, on December 3, 2009, Affiant received
letters informing affiant that tax deeds in favor of

Canyon County had been 1ss ed on the two parcels.

L

Ismael Chavez

Subscribed and Sworn to before me this EEEL day of

Bmm% Z%MWM’Z4%nww4/4;<7

5 Notary Public for Idahd

Residing at: m‘dd\ejbn rd
Covamisson Etfw‘ts ma\{ at, 3014

“'uuun‘“

&&Eﬁﬂ@rﬁ?FIDAVIT IN SUPPORT OF MOTION FOR SUMMARY

Page 3 of 4
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My Commission expires:

CERTIFICATE OF SERVICE

The undersigned hereby certifies he served a copy of
the above and foregoing motion upon the Canyon County
Prosecuting Attorney by personally delivering the same to
his office on the _ij; day of January, 2010.

DATED: January L// , 2010,

[ Ismael Chavez

PLAINTIFF’S AFFIDAVIT IN SUPPORT OF MOTION FOR SUMMARY
JUDGMENT - Page 4 of 4 |
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Ismael Chavez
Idaho State Bar No. 1650

Attorney at Law oy I
-
P. O. Box 1094 ~—*—m~—A&L:§§£L£2M.

Caldwell, Idaho 83606-1094
Telephone: (208)459-0192 FEQ(]&Eﬂm

CANYGN CNUNTY CLERK
T. CRAWFORD, CEPUTY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

Case No.: CV09-12900*C

)
ISMAEL CHAVEZ AND )
DOLORES MERCADO, )
On behalf of themselves and )
others similarly situated, )
Plaintiffs/Petitioners,) ;

) SUPPLEMENTAL

) AFFIDAVIT IN SUPPORT

) OF MOTION FOR SUMMARY
JUDGMENT

-v- ’ R

CANYON COUNTY, STATE OF IDAHO,
through it duly elected BOARD
OF COUNTY COMMISSIONERS and
the Canyon County Treasurer
and ex-officio tax collector,
Defendant/Respondent.)

)
)
)
)
)
)

State of Idaho )
ss.
County of Canyon )

Ismael Chavez, being first duly sworn upon oath,
deposes and says:

1. Affiant has personal knowledge of the facts related
in this affidavit;
2. This affidavit is made in support of Affiant’s motion

of summary judgment;

PLAINTIFF'S AFFIDAVIT IN SUPPORT OF MOTION FOR SUMMARY
JUDGMENT - Page 1 of 2
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3. On or about Cecember 3, 20009, Ismael Chavez received
by certified mail, return receipt requested, from the
Canyon Ccunty, Idaho, Treasurer’s Department letters,
copies of said letters being attached hereto and by

-~

reference made a part hereof.
s
\—L\\// 2

Ismael Chavez/

Subscribed and Sworn to before me this <8‘ day of

January, 2010.

\.\"‘.:; R.B “"""o' ] Z & U 441 ﬁ

Notary Pulf¥fic for Idaho

Residing at: fn\idd\eron

My Commission expires: May 27, 2¢ci4

CERTIFICATE OF SERVICE

The undersigned hereby certifies he served a copy of
the above and foregoing motion ubon the Canyon County
Prosecuting Attorney by personally delivering the same to
his office on the _J  day of February, 2010.

DATED: February 3/', 2010.

N

Ismael C avez

PLAINTIFF’S AFFIDAVIT IN SUPPORT OF MOTION FOR SUMMARY
JUDGMENT - Page 2 of 2



CANYON COUNTY
TREASURER'S DEPARTMENT
1115 ALBANY STREET
CALDWELL, IDAHO 83605

CHAVEZ, ISMAEL

MERCADO, DELCRES Certified No. Article #:71791000164450047062
1511 ARTHUR ST

CALDWELL, ID 83605

This letter is to inform you that on November 20, 2009, a Tax Deed was issued in favor of
CANYON COUNTY, STATE OF IDAHO, by TRACIE LLOYD, Treasurer and Ex-officio Tax
Collector for Canyon County, State of Idaho, in compliance with Idaho Code §§63-1005 and 63-
1006, on the following described property:

Account No. R21375511 0

Parcel No.017700020060

Section: 34-5N-3W SW DEE ANN MEADOWS SUB
LOT 6 BLK 2

Site Address / Location Description: 0 PHILLIPS LN, MI
Acreage: 0.59

The name and last known address of the record owner or owners of said property were:

CHAVEZ, ISMAEL ‘

MERCADO, DELORES L
1511 ARTHUR ST Ny
CALDWELL, ID 83605 )

If you are interested in redeeming said property you must pay any delinquency, including
late charges, accrued interest and costs, including, but not limited to, title search and other
professional fees. All payments must be in the form of cashier’s checks, money orders, certified
checks or cash. NO PERSONAL CHECKS WILL BE ACCEPTED.

Idaho Code §63-1007 sets forth the time and manner in which your redemption right
expires.

For more information contact the Treasurer’s Department at 1115 Albany, Room 342,
Caldwell, Idaho 83605 or Phone (208) 454-7354.

Gy,
\) L : * 5’
‘.“ sée‘l;.'OP "" ﬁiﬂ AL (" j (’ oy
» ‘% ® { ] & LA, (- \.,% “ ._,f';/
SEENE 0% -
Fwes " %% TRACIE LLOYD
¥ P '_J': = County Treasurer and Ex-officio Tax
H a%.% Q‘}- Pl Collector for Canyon County, Idaho
- [ (I
) ) N <
““6&3...0.005 - ;‘ :.
"“‘ N ‘;\\ “.
"‘ C “‘
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CANYON COUNTY
TREASURER'S DEPARTMENT
I115 ALBANY STREET
CALDWELL, IDAHO 83605

CHAVEZ, ISMAEL

MERCADO, DELORES Certitied No. Article #:71791000164450047055

1511 ARTHUR ST
CALDWELL, ID 83605

This letter is to inform you that on November 20, 2009, a Tax Deed was issued in favor of
CANYON COUNTY, STATE OF IDAHO, by TRACIE LLOYD, Treasurer and Ex-officio Tax
Collector for Canyon County, State of [daho, in compliance with Idaho Code §§63-100S5 and 63-
1006, on the following described property:

Account No. R21375505 0

Parcel No.017700010060

Section: 34-5N-3W SW DEE ANN MEADOWS SUB
LOT 6 BLK |

Site Address / Location Description: 0 PHILLIPS LN, MI
Acreage: 0.60

The name and last known address of the record owner or owners of said property were:

CHAVEZ, ISMAEL
MERCADO, DELORES
1511 ARTHUR ST
CALDWELL, ID 83605

If you are interested in redeeming said property you must pay any delinquency, including
late charges, accrued interest and costs, including, but not limited to, title search and other
professional fees. All payments must be in the form of cashier’s checks, money orders, certified
checks or cash. NO PERSONAL CHECKS WILL BE ACCEPTED.

Idaho Code §63-1007 sets forth the time and manner in which your redemption right
expires.

For more information contact the Treasurer’s Department at 1115 Albany, Room 342,
Caldwell, Idaho 83605 or Phone (208) 454-7354.

Hracu 933«9*«/6{
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Ismael Chavez

F IA.I\III_ tgg D

P.M.

Idaho State Bar No. 1650

Attorney at Law JUN 03 2010

P. O. Box 1094

Caldwell, Idaho 83606-1094 CANYON COUNTY CLERK
Telephone: (208)459-0192 K CANNON, DEPUTY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

Case No.: CV09-12900*C

ISMAEL CHAVEZ AND

DOLORES MERCADOQ,
STATEMENT IN SUPPORT

OF MOTION TO AUGMENT
RECORD

Petitioners,
_V—

CANYON COUNTY, STATE OF IDAHO,)
et al, )
Respondent.)

Idaho Code § 63-1006(4) provides thus: “Review [of an
appeal by the district court from a decision of the
commissioners} shall be conducted by the court without a
jury and shall be confined to the record in the county
minutes.” Hence, the statute specifically limits the
review of the decision to “county minutes”. 1In its
scheduling order filed April 30, 2010, the Court ordered a
transcript and the record be prepaied. Petitioner Ismael
Chavez (“Chavez”) objected to the ordering of 'the
transcript not because the statute confined the appeal to

the county minutes but on the grounds the salient,

STATEMENT IN SUPPORT OF MOTION TO AUGMENT-Page 1 of 5
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significant, and material facts of the case were not
disputed and because the Defendant failed to comply with
the statutory requirement that it enter findings of fact
and conclusions of law pursuant to Idaho Code § 63-1006(2).
Chavez asserted and continues to maintain the transcript
would not and will not assist the Court in determining the
facts of the case. Chavez’s position has been substantiated
by the transcript and the record. The only relevant
“"minutes” regarding the so-called “hearing” is found on
pages 2-3 of the Record wherein it is stated that Chavez ™“..
questioned the $500 fee .. the Treasurer’'s Office charged
for delinquent accounts” and “.. he said he should receive
an itemized statement showing the expenses when he was sent
a notice of pending tax deed”. Chavez also, the minutes
say, said the ™ .. Board does not have the power to set a
fee in place of providing an itemized statement”. The
minutes then relate that a “Carl Ericson [an attorney with
the prosecuting attorney’s office] said a public hearing
regarding the adoption of the $500 fee was held in July”.
The thrust of Mr. Ericson’s remark is the absurd notion
that (1) a county may in effect amend a statute by
“resolution” and (2) upon publication of the adoption of
the resolution a property owner is on notice that a fixed

fee of $500 will be assessed against him in the event of a

STATEMENT IN SUPPORT OF MOTION TO AUGMENT-Page 2 of 5
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three year delinquency and the taxpayer cannot thereafter
complain when assessed the $500.00 fee.

No hearing in any sense of the word was held. The
transcript clearly shows the commissioners simply wanted to
know (1) whether Chavez was going to pay the taxes and (2)
if he had a resolution(?). The commissioners were not
interested in the issue or hearing about it. Like
everything else in this case, the hearing a joke and
treated as such. The Defendant’s position at the hearing
can be discerned from the succinct conversation stated on
page 10, lines 10-17, of the transcript. Chavez inquired
whether the decision of the Defendant would be “.. based on
.. what you’re (meaning the commissioners) going to say the
prosecuting attorney tells .. [you and he is telling .. you
you] can do this [that is, charge a fixed fee of $500 in
lieu of itemizing] and [therefore] that .. [would be] .. the
Defendant’s position”. In response commissioner Ferdinand
responded “right”. Chavez continued inquiring whether the
commissioners’ position and therefore their decision would
be that the Defendant didn’t “ .. have to itemize ..
notwithstanding ... the statute says .. they must itemize in
detail the fees and costs”. Tr., p. 10, lines 14-17. Again,
Commissioner Ferdinand responded “right”. That was the sum

and substance of the “hearing”.

STATEMENT IN SUPPORT OF MOTION TO AUGMENT-Page 3 of 5
000066



This Court cannot, given the so-called “hearing” did
not address the issue raised and the statute’s limitation
of the “record” to the county “minutes”, be expected to
render a fair decision on such miniscule evidence. The
Court needs a complete record. This case started with the
service of Notices of Pending Issuance of Tax Deeds. The
notices contain information germane to the issue raised by
petitioners. The so-called Findings of Fact on page 14 of
the record states as a finding of fact the proper notices
were sent as required by law. Item 5. If the tax deeds were
made part of the record why were not the Notices? The
notices are necessary to the issue raised by Petitioner’s.
The Notices should have been made a part of the record.

Similarly, copies of the so-called Affidavit of
Compliance and of the resolution should be part of the
record. The commissioners were aware of the issue raised
by Petitioners and were thus aware that Petitioners were,
and are, challenging the verity of the so-called Affidavit
of Compliance. The “Affidavits” are an important part of
the case and were found to be “facts” by the commissioners.
The resolution is referred to in the transcript and the
Defendant raised the defendant that publishing of the
resolution gave the Defendant authority to amend the

statute.

STATEMENT IN SUPPORT OF MOTION TO AUGMENT-Page 4 of 5
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The Defendant was responsible for the record and its
accuracy. To insert only what the Defendant wants on the
record and to omit copies of relevant documents is, as the
Defendant has been doing through-out this proceeding,
treating the case as a joke. It’s not enough the Defendant
has all the advantages, the Defendant also cannot control
the record before this Court.

The letters sent to Petitioners informing them the tax
deed had been issued is ostensibly the “decision” of the
Defendant. The letters should been made part of the record.

Petitioner Chavez’'s affidavits are already part of the
Court’s record. These affidavit should also be made part
of the appellate record. The affidavits support the
“procedure” utilized and serve as a foundation for the
documents hereinabove mentioned.

CERTIFICATE OF SERVICE

The undersigned hereby certifies that he served a true
and correct copy of the attached STATEMENT IN SUPPORT OF
MOTION TO AUGMENT THE RECORD by personally delivering the
same to the Office of the Canyon County Prosecuting
Attorney, Canyon County courthouse, Caldwell, Idaho on the

day of June, 2010.

Dated: June :3 , 2010.

Ismael Chavez

STATEMENT IN SUPPORT OF MOTION TO AUGMENT-Page 5 of 5
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F I, L E.D
Ismael Chavez AM [ PM.

Idaho State Bar No. 1650

Attorney at Law JUN1 820m
P. O. Box 1094

Caldwell, Idaho 83606-1094
Telephone: (208)459-0192

CANYON COUNTY CLERK
K CANNON, DEPUTY

IN THE DISTRICT COQURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

Case No.: CV09-12900*C
ISMAEL CHAVEZ AND
DOLORES MERCADO,

Petitioners,
ORDER GRANTING MOTION

-v- TO AUGMENT RECORD

CANYON COUNTY, STATE OF IDAHO,)
et al, )
Respondent.)

The motion of Petitioner Ismael Chavez for an order to
augment the appellate record in the above-entitled appeal
having come regularly before the Court the 17*" day of June,
2010, said petitioner being present and the Respondent not
having been present,

IT IS HEREBY ORDERED and this does order that the
motion is granted and the copies of Resolution No. 09-169,
copies of the Notices of Pending Issuance of Tax Deed dated
September 18, 2009, copies of undated letters from the
county treasurer informing petitioners a tax deed had been

issued, and copies of the affidavits filed by said

ORDER GRANTING MOTION TO AUGMENT RECORD - Page 1 of 2
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Petitioner and of record with this Court, being attached to
the motion are hereby made part of the appellate record,
and

IT IS FURTHER ORDERED and this does order that the
Defendant produce and file with the Court a copy of the so-
called Affidavit of Compliance, with a copy of the same
being provided to the Petitioner, within Fen (10) days of
the date of this Order.

DATED: June , 2010.

p'Stephen Drescher
District Judge

ORDER GRANTING MOTION TO AUGMENT RECORD - Page 2 of 2

000070



_Fﬁ{é_mlﬁ'__ﬂu.
Ismael Chavez

Idaho State Bar No. 1650 JUL 0§ 2010

Att t L
Y A oa CANYON COUNTY G

P. O. Box 1094
Caldwell, Idaho 83606-1094 C DOCKINS, DEPUTY

Telephone: (208)459-0192

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

Case No.: CVvV09-12900*C

ISMAEL CHAVEZ AND
DOLORES MERCADO,

Petitioners,
MOTION FOR AN ORDER
IN RE CONTEMPT AND
NOTICE OF HEARING

R T L A R e

CANYON COUNTY, STATE OF IDAHO, )
et al, )
Respondent.)

Petitioner Ismael Chavez respectfully moves the
Court for an Order pursuant to I. R. C. P. Rule 75
setting a date and time for a hearing on the issue of
whether the Respondent Canyon County Board of County
Commissioners should not be held in contempt and to
advise said Respondent of both the charge against it
and the rights it is entitled thereunder.

Petitioner represents to the Court as follows:
Idaho Code § 63-1005(8) provides in relevant part
thus:

No less than five (5) working days prior to the

date on which the tax deed shall be issued, the
county tax collector shall make an affidavit of

MOTION IN RE CONTEMPT - Page 1 of 2
00007



compliance stating that he has complied with the

conditions of issuance of the notice of pending

issue of tax deed described in this section, and

stating with particularity the facts relied on as

constituting such compliance.

As stated in the affidavit filed in support hereof, on
June 18, 2010, the Court entered an Order directing the
Respondent to produce and file with the Court a copy of the
so-called Affidavit of Compliance, with a copy of the same
being provided to the Petitioner, within ten (10) days of
the date of this Order. The Respondent has failed to

comply with the Court’s order.

NOTICE OF HEARING

NOTICE is hereby given that the Defendant will bring
the above and foregoing Motion on for hearing before the
4
Honorable Stjfhen Drescher, District Judge, on the ,{L;
mzs 92: -
day of , 2010, at ‘ 22 o’clock Iz.m. or as soon
thereafter as counsel may be heard.

CERTIFICATE OF SERVICE

The undersigned hereby certifies that he served a true
and correct copy of the above and foregoing document by
personally delivering the same to the Office of the Canyon
County Prosecuting Attorney, Canyon County courthouse,
Caldwell, Idaho on the < lay of July, 2010.

Dated: Julyg%

Ismael Chav7%

MOTION IN RE CONTEMPT - Page 2 of 2
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Ismael Chavez _&&LA!}T__E_BM

Idaho State Bar No. 1650

Attorney at Law JULOS 2010

P. O. Box 1094

Caldwell, Idaho 83606-1094 CANYON COUNTY ( .
Telephone: (208)459-0192 C DOCKINS, DEPUTY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

Case No.: CV09-12900*C

ISMAEL CHAVEZ AND
DOLORES MERCADO,
AFFIDAVIT IN SUPPORT
OF MOTION FOR AN ORDER
IN RE CONTEMPT

Petitioners,

T Nt et e e e e e

CANYON COUNTY, STATE OF IDAHO,)
et al, )
Respondent.)

State of Idaho )
) ss.
County of Canyon)

Ismael Chavez (“affiant”), being first duly sworn upon

oath, deposes and states as follows:

1. Affiant has personally knowledge of the facts
stated herein;

2. On June 18, 2010, the Court entered an Order
directing the Respondent to produce and file with
the Court a copy of the so-called Affidavit of
Compliance, with a copy of the same being provided

to the Petitioner, within ten (10) days of the date

of this Order;

AFFIDAVIT IN RE CONTEMPT - Page 1 of 2
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3. The Respondent Canyon County Board of Commissioners
("BOCC”) failed to comply with the aforesaid Order

of this Court as of July/]n 2010.

7

/“\//

Ismael Chay%z

SUBSCRIBED AND SWORN TO before me the f?tp day of
July, 2010.

Notary Public for Idaho
Residing at: .Acampq Y
Commission pr\re;s May 37, 2004

AFFIDAVIT IN RE CONTEMPT - Page 2 of 2
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JOHN T. BUJAK, ISB #5544
CARLTON R. ERICSON, ISB #5845
Canyon County Prosecuting Attorney
Canyon County Courthouse

1115 Albany Street

Caldwell, Idaho 83605

Telephone: (208) 454-7391

Attorneys for Defendants/Respondents

F I L ED

—— AM.

JUL 13 2010

CANYCN COUNTY GLERK
T. CRAWFORD, DEPUTY

M.

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND

ISMAEL CHAVEZ and DOLORES
MERCADO, On behalf of themselves and
others similarly situated,

Plaintiffs/Petitioners,

VS.

CANYON COUNTY, STATE OF IDAHO,
through its duly elected BOARD OF
COUNTY COMMISSIONERS and the
Canyon County Treasurer and ex-officio tax
collector,

Defendants/Respondents.

FOR THE COUNTY OF CANYON

CASE NO. CV09-12900-C

AUGMENTATION OF RECORD

Attached hereto as Exhibits 1 and 2 are the Affidavits of Compliance that were ordered

by the Court to be filed to augment the record in the above-referenced case.

137
DATED this day of July, 2010.

JOHN T. BUJAK,

Canygm County Prosecuting Attorney
<
A Loty

Carlton R. Ericson
Deputy Prosecuting Attorney
Attorneys for Defendants/Respondents

AUGMENTATION OF RECORD

CHAVEZ/MERCAD V. CANYON COUNTY

CASE NO. CV09-12900-C

9-1117 Page t of 2
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CERTIFICATE OF SERVICE

[ hereby certify that on this , ; z‘rg’ay of July, 2010, I caused a true and correct copy of
the foregoing AUGMENTATION OF RECORD to be served on the following in the manner
indicated:

Ismael Chavez [/(] U.S. Mail

Attorney at Law [ 1 Overight Delivery
P.O. Box 1094 [ 1 Hand Delivery
Caldwell, Idaho 83606-1094 [ ?(] Facsimile

et imtl e

Carlton R. Ericson
Deputy Prosecuting Attorney

AUGMENTATION OF RECORD

CHAVEZ/MERCAD V. CANYON COUNTY

CASE NO. CV09-12900-C

9-1117 Page 2 of 2
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" %% AFFIDAVIT OF COMPLIANCE * *

SN
™y
' 22z
STATE OF IDAHO > A
> 88, ~ 2 -2
COUNTY OF CANYON > f O% 2’3,
P @ <
N P x
TRACIE LLOYD being first duly sworn, deposes and says as follows: g ;?‘ = :33 2
N O5 S
3 22 »
w{

x Y
1. That affiant is duly elected and qualified Tax Collector in and for Canyon County%tatc oﬂ!g\ho.
=

2. That affiant has fully complied with the provisions of Section 63-1005, Idaho Code, by reason of
the following:

a. On SEPTEMBER 18, 2009, affiant served or caused to be served a copy of Notice of Pending
Issue of Tax Deed by registered or certified mail with return receipt demanded upon the
record owner or owners and/or any party in interest demanding notice for the following

described property:

CHAVEZ ISMAEL

MERCADO DOLORES

Parcel No. 017700010060

Scction 34-5N-3W SW DEE ANN MEADOWS SUB
LOT6BLK |

Site Address: 0 PHILLIS LN Ml

Account Number; 6R21375-505- -0

b. A copy of said return is attached hereto as Exhibit "A" and hereby incorporated by
reference herein.

¢. Said Notice was served by publishing a copy thereof in the IDAHO PRESS-TRIBUNE for
four (4) consecutive weeks, beginning on OCTOBER 35, 2009 ENDING OCTOBER 26, 2009

A copy of Affidavit of Publication ia attached hereto as Exhibii "B" .
d. All other Notices (i.e. Yearly Tax Notices) have been given as required by Idaho Cade.

3. That a copy of said Notice is atlached hereto as Exhibit "C", and that the total amount of
unpaid taxes, late fee, interest, cost and fees up to the date of Notice was $558.74.

&2&& 550
"“(‘ ()b‘.'-""“"(r (1

County Treasurer and Ex-officio Tax'qullcctor
for Canyon County, State of Idaho.

On this 13TH DAY OF NOVEMBER 2009, before me JERI SULLENS in and for said County of Canyon,

State of Idaho, personally appecarcd TRACIE LLOYD known to me to be the County Treasurer and
ex-officio Tax Collector of said Canyon County, and who executed the within instrument as such
and acknowledged to me that TRACIE LLOYD executed the same as such officer.

IN WITNESS WHEREOF, 1 have hereunto sef my hand and affixed my official seal, the day and

RTLLLLT .
ouLL éf}/{n{l{st above wrilten.

.0.00'.'.\5‘
(]

O N
TARYy % 3 . j
0o 2
A : OPILL . AL Ll e

otary Public
Residing at Greenlesf, Idaho Commission expires 06/26/2016

200077
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NOTICE OF PENDING ISBEUE OF TaAX

STATE OF IDAHD ) CERTIFIED No.
) &5,
COUNTY OF CANYON )

DEED

TO: CHAVEZ ISMAEL
MERCALO DOLORES
t511 ARTHUR ST
CALDWELL, ID 83605

YOU ARE HEREBY NOTIFIED., as Faoallows:

That a dellsquenoy aacurred on January 1, 2007 In the records of the County Treasurer as Tax
Collector of Canyay County, State of Idako For the follovirg described groperty (hereinafter
referred to as the "subject property™):

64R21375-505— -G Q17700010040 Acres: 000.00
34-5N-3W SW DEE ANN MEADOWS SUR
LOT & BLK 1
Site Address: O PHILLIS LN MI

That the ranels) a»d last knovn address{es) of the record ouner or ourers of recard of Ethe
subject property ls:

CHAVEZ [SMAEL
MERCADO DOLORES

1511 ARTHUR ST
CALDWEL.L, ID 83405

That sald delinquercy exists in respect to the assessrent ind subsequent unpail taxes For 2004.

That the total anount due as of 09/18/2009 is

Amaunt of Tax . ... ... . e 43. 42

Amaunt of Late Chg (B%) .............. 88
Interest (12%) per annum ..........14 44

Cost and Fees .................... 500. a0

Tatal Due as af SEPTEMBER 18, 2009 SSSB.?Q
= e e ]

CALL 454-7353 FOR CURRENT PAYMENT INFORMATION.
OTHER COSTS, FEES AND INTEREST MAY BE DUE UPON PAYMENT.

Page 1 of 2

EXHIBIT 'C’
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CHAVEZ ISMAEL 6R&E13I75-505~ —0
MERCADO DOLCRES

1511 ARTHUR ST CERTIFIED Na.
CALDWELL., ID 83405

YOU ARE FURTHER NOTITIED.

That if sai € delinquency is nol redeened on or befare HOVEHBER 20,2009, by payneat to the Canyon
County Treasurer, of said unpaid taxes together with late charge, interest and all costs and expenses,
1, as Treasurer and Tax Collectar for [anyon County, State of Idaho, shill thereupan, as required ly
Tau, nake applicatlos to the Boird of County Connissloners of Canyon County, State of Idako, for a Tax
Deed to issue on tie subject property in Fwor of Canyon County uith ibsolute title, free of all
encusbrances, exoe)t any nortyages of record to kle holders of uhich rwotice has wot been sest and any
lien for praperty taxes uhich nay have attached subsequent ta the assessment aad amy Lien fFor special
1ssessHentss

That 1€ sald delinwency is not redeened on or befare HOVENBER 20,2009 in the wawner descrilbed above
then at 9:00 8“CLOCK AM NST ox HOUEMDER 20,2009 a tax deed fur the subject projerty in Favor of Cawyen
County vlll be issved at the Treasurer's OFfice, Roan 342 Canyon County Courthouse, 1115 Albany,
faldvell, Idaho by the County Treasurer as the Tax Collector of Canyor County, State of Ifakos

Pursuant to Idaho Code £3-1DD5C3), the record owner or ountrs and parties in isterest of record

shall be liable ami pay tn the county tax cellector 31l costs and fees in the jreparation, service and
publication of suok wotice ané the tax dued process and such costs shall becowe 7 perpetual lien upon
the property lo favor of the county tax collector.

NOTICE oOF HEARING

A hearing shall be held before the Canyoe County Boaird of Connissioners on NOVENDER 20, 200% at the
Your of 9:00 0°CLOCK AM KST or is soon thereafter as the natter can be beard, to determine if 2 tix
{eed fFor the subject property shall be issved in favor of Casyon Copaty.

The recsrd qurer or auners and parties is interest shall have adeguate epportuiity to be keard, to
confront or cross-exanine any evidence or vitness agqainst the record ourer or ousers, ard oltain and
present evldence o» hehalf of tie record ouner or ouners or any party is interest. AL INQOIRIES OR
ABECTIDNS CONCERNING THIS HOTICE AND FHE INFORMATION CONTAINED HEREIR SHALL BE OIRECTED 10 THE CAXYON
COUMTY TREASURER, CABYON CODNTY COURTHOUSE, 1115 LDANY, ROOM 342, LALDMELL, IDAHO 83605, PHOIE NO,
(209)454-7354 N0 LATER THAN FIVE (5) WORRING DAYS PBIOR TO THE REARING DATE HOTED AROVE.

Dated this 18TH DAY OF SEPTEMBER 2009.

County Treasurer and ex-OFFicie Tax Collector
fur Canyon County, Idiho

By:

Deputy

¥ %M % Cashier's check, money order, certified check ar cash » » 3 x &
# # NO PERSONAIL. CHECKS WILL BE ACCEPTED # +

Page 2 of 2
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* AFFIDAVIT OF COMPLIANCE * *

@ ~a
STATE OF IDAHO > <2 2
>ss g@ 3= mo
N : ..< = 2
COUNTY OF CANYON > 2= IS ©
P = - @
Q> ~
:.“; R AR ) w
TRACIE LLOYD being first duly sworn, deposes and says as follows NG g e, o
. D = an
s Mmoo 3 =
& D5 «© -
. That affiant is duly elected and gualified Tax Collector in and for Canyon Coﬁnty ‘Em of $@aho. ol
) no
2. That affiant has fully complied with the provisions of Section §3-1005, Idaho Cod& by rea$dd of ©
the following:
a, On SEPTEMBER 18, 2009, affiant served or caused to be served a copy of Notice of Pending
Issue of Tax Deed by registered or certified mail with retumn receipt demanded upon the
record owner or owners and/or any parly in interest demanding notice for the following ..
described property: :
Account Number: 6R21375-51]- -0 CHAVEZ ISMAEL f
MERCADO DOLORES ¢
Parcel No. 017700020060 ;
Section 34-5N-3W SW DEE ANN MEADOWS SUB ’
LOT6BLK 2 = £)
Site Address: 0 PHILLIS LN M1 p | >
[
(o]
b. A copy of said retum is attached hereto as Exhibit "A" and hereby incorporated by }Z
reference herein. 0
c. Said Nolice was served by publishing a copy thereof in the IDAHO PRESS-TRIBUNE for
four (4) consecutive weeks, beginning on OCTOBER 5, 2009 ENDING OCTOBER 26, 2009 <
A copy of Affidavit of Publication is attached hereto as Exhibit "B" .
d. All other Notices (i.e. Yearly Tax Notices) have been givea as required by Idaho Code.
3. 7That a copy of said Notice is attached hereto as Exhibit "C", and that the total amount of
unpaid taxes, late fee, interest, cost and fees up to the date of Notice was $557.18.
%qual
v
County Treasurer and Ex-officio Tax Collector
for Canyon County, State of Idaho.
On this 13TH DAY OF NOYEMBER 2009, before me JERI SULLENS in and for said County of Canyon,
State of Idaho, personally appeared TRACIE LLOYD known to me to be the County Treasurer and
ex-officio Tax Collector of said Canyon County, and who executed the within instrument as such
and acknowledged to me that TRACIE LLOYD executed the same as such officer.
IN WITNESS WHEREQF, I have hereunto set my hand and affixed my official seal, the day and
mnu EA{-ﬁ;st above written.
& Q»‘“\ ""“" %,
§ O otARy Yy 2
[Py Qu A,
; i. é . ¥ ..g 5 QN4 4 //,(IA-.—/
s 3 < § otary Public
% "., PusL ..; $ Residing at Greenleaf, Idaho Commission expires 06/26/2016
%, J‘)‘ oy ..‘ ‘b s
o,‘ 47’ saen Y. W
"oy & DEQER8S
EXHIBIT.
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TRACIE LLOYD
CANYON COUNTY TREASURER AND
EX-OFFICIO TAX COLLECTOR
P. 0. BOX 1010 - Caldwell, Kaho 83806

7175200018 445001A8L248

INVESTORS FINANCIAL
PO BOX 4125
BOISE ID 837114125,

?AME
ISTNOTCE— A -

NIXIE 827 SE 1 P65 OB/ 24709
ETURN TO SENDER
C_ ATTEMRTE NOT HHDOWN
. UNAELE TO FORWARD
DR BC: D3506101010 *DESE-00632-16-42
a58806@1010 Nalio ol ben i o s Y bl
SErLiT4iss Bo02
e Tl R S, E‘ . i
z.n:hr.le Number CGYMPLETE THIS “£C% S JM DCLIvEn- k
Cyoi i :
]
EEEEEGAC I Tkl DL A it YL Mm-u;
717910001k 4450018b11 Wbrwmflb 5!
M’?EL g ' '
T - 0. 1a deibvary arkdreas diftsrend from ttem 17 ﬂ'm/ :
Fratte Addressed i, 1 YES enler deitvary addrexs baiow: O Mo i
;
CHAVEZ ISMAEL , }
MERCADO DOLORES X

1511 ARTHUR ST =
CALDWELL, ID 83605 3. Sarvics Typo Certified

4. Resticted Dellvery? (Exire Fae) ] Yoa

Code2: 6R21375511 0 !
! |

F3 Form 3813 Domestc Aaturn Rscelpt

car
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= &

C ﬁTE!J{'-u-I..-T-TT ROTICE { b TEMBEH 2008

= Cashiary Check AFFIDAYIT OF MUBLICATION

- . STATE OF IDAHU ¥

7 Wil BE ACCEFTED * } 8S.
- County of Canvon )

Marisen McMeal
of Mampa, Canyon Coanty, ldabo, being
firsi duly swom, deposes and says

1. That | am & collpen of ibe Linsed States,
ard st 6l e Bt inaster memtiared
wisd over ihe age of eigeeen year, and
nasl m party to the above cntitied mction

1, That | mm the Principle Clel; of the
ldsho Presm- Tribane, 8 duily newspaper

]
,ﬁﬁm published in the Cizy of Nampa, in the
Coiunty of on, State of Jdabo; thet
ﬁm‘m.u |]'|'lllldmc'l?lp- = in general
ﬁ‘umwu PlaLLIE LM chrpulation bn the snid Cosnty of
il -WH Camryon, snd | the vicinicy of Mamps
Lads wnd Caldwall, and bus boen
Frimin | o uninterruptedly published in ssid
rﬁﬁg %i Counfy during n period af seventy-exght
lluD MBER 18 conecutive wesln prior 1o the fest
...... publicatian of this noiice, & capy af
which is hereto siached,
1, Thni the notlee, of which the ennaxed is
i prnud COpY, was puhl:l.ﬂ'md im said
newspaper 4 fimefs) i the regular and
anrirg ipsws of eaid peper, and wis
prinded in ihe pewspaper proper, and-nod
im m nupplamand.
That anid natice wna published the following:

STATE OF IDAHO ]
County of Canyon )

j'i " duy of fn the yaar of
before me o Motary Public, personally
i Marisan MeMasl, known or identl fied

to me o be the person whose same I8 subscribed
b il wwrithin insirumient, and being by me firsd
duly swomn, declared that the slatements thersln
are true, and scknowledge (o me that he/she

whb H-lllu.,.

Soh b Thg s, Notary Public for Idaho
ﬂ-;.-"""' RN at Nampa
O .!;:}TA.'P"- % My Commission expires Augoat 11, 2009
G ;.-:-
i %W TUnL
= um T
Y '#"f-';::"lht*"" ‘E-at"s FKHIB[T B
!‘I' ﬂF‘ l.,l."

“Rappppaant”
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NOTICE OF PEMDING ISS5ULE OF TaAX DEED

STATE OF IDAHRO ) CERTIFLED WNa.
) 6§,
COUNTY OF CANYOM )

TQ: CHAVEZ ISMAEL
MERCADO DOLORES
{511 ARTHUR ST
CALDWELI ., ID 83405

YQU ARE HEREBY NOTIFIED, as fallows:

1. That a dellrquency ocourred ov Jamsary 1, 2007 In the records of the County Treasurer as Tax
Collector of Canyoyr County, State of Idako for the follouing describel yroperty C(hereinafter
referred to as the “subject progerty"):

&HRE13I75-B11—- -0 Q177Q0020060 Acres: 000.00
3J4—-SN-3W SW DEE ANN MEADOWS SUR
LOT 6 BLK 2
Site Address: O PHILLIS LN MI

2. That the pane(s) and last knoun address(es) of Lhe record ouier or nusers of recard of the
subject property is:

CHAVEZ ISMAEL
MERCADO DOL.ORES
1511 ARTHUR ST
CALDUWELL, ID 83605

3. That sald delinquercy exists in respect to the assessnent and subsequent unpaid taxes For 2006.

4, That the total anount due a5 of D9/18/200% is:

Amaunt of Tax ........ ... ... 42.24
Amaunt of Late Chg (24> ... ............ 88
Interest (18%4) per annum .........,. 14. 46
Cost and Faees .................... 500, GO

Total Due as of SEPTEMBER 18, 2009 $557. 18

R T

CALL 454-7354"FOR CURRENT PAYMENT INFORMATION,
OTHER COSTS, FEES AND INTEREST MAY BE DUE UPON PAYMENT.

Page 1 of 2
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CHAVELZ ISMAEL 6RE21375-511- -0
MERCADO DOLORES

1511 ARTHUR ST CERTIFLED Nao.
CALDWELL, ID 83405

YOU ARE FURTHER NOTIFIED,

That if sald delinguency is not redeened on or before NOVEMBER 20,2009, by paynest to the Cinyon
County Treasurer, of said unprid toxes together with late chirge, interest and all costs sné expenses,
1, as Treasurer and Tax Collectar for Cawyon County, State of Idaho, shall thereepon, as vequired by
13y, nake applicatior to the Board of County Connisgioners of Canyon County, State of Idalo, for a Tux
Deed to issue on tie subject praperty in Favor of Canyon Cousty vith absolute title, Free of all
encunbrances, except any wortyages of record to the holders of vhich votice has wot been sert and any
lien For praperty taxes vhiob niy have attached sobsequent to the assessient asd any 1ien Far special
1ssesstrnts;

That IF said delinyuency Is not redeered on or before HOVEMSER 20,2009 in the nasner descriled above
then at 9:08 ¢/CLOCK AR NST on HOVEMRER 20,2009 3 tax deed for the subject projerty in Favor of Casyan
County vill be issued at the Treasurer's Office, Roan 342 Casyon County Courtheuse, 1115 Albany,
Calduell, I4aho by the County Treasurer is the Tax Collector of Canyos County, State of Idako:

Pursyant to Idaho Code 63-1B0S(3), the record ouner or ouners and partles In istevest of record

shall be 1iable aml pay to the county tax coliector 2ll costs and fees in the )reparation, service and
publication of such sotice and the tax deed provess and sueh costs shill become 1 perpetual lien ujos
the propevty in Favor of the county tax collector.

NOTICE 0OF HEARING

fi hearing skall be held before the Canyor County Board of Connlssioaers on HOVENDER 20, 2009 ot the
kour of 9:00 0/CLOCK AM MST or is soon thereafter as the nitter oan be heard, to detarnine If 3 tax
{eed for the subject property skall be issued in favor of Canyon County.

The record auner or auners and parties in Inberest shall have adequate opportunity to be leird, te
confront or ¢ross-exinine any evidence or ultness agalast the record ouner or ousers, and oktain ad
jresent evidence ob kehalf of the record ouner or ouners or tny party in interest, ALL IKQUIRIES 0R
GBJECTIONS CONCERNING THIS ROTYCE AND THE IMFORNATION CONTAINED HERLIN SHALL BE DIRECTED TO THE CARYOM
LOUNTY TREASURER, CARYON COUNTY COURTHOUSE, 1115 ALDANY, ROOM 342, CALDUELL, IDAHC 83405, PHONE KO,
(200)454-7354 N0 LATER THAN FIVE (%) HORKING DAYS PRIDR TD THE HEARINE DATE NOTEB AROVE.

Dated this 18TH DAY OF SEPTEMHER 200%.

Caunty Tredsurer and ex-OfFicia Tax Collector
far Canyon County, Idiho

by:

Deputy

¥ % x % % Cashier’s check, noney order, certified check ar cash x » K x &
# # NO PERSONAL CHECKS WILL BE ACCEPTED # #

Page 2 of 2
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0CT 25 2010

CANYON COUNTY CLERK
B RAYNE, DEPUTY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

ISMAEL CHAVEZ and DOLORES, Case No. CV-2009-12900-C
MERCADO,
ORDER ON PETITION FOR
JUDICIAL REVIEW
Petitioners,

VS.

CANYON COUNTY, STATE OF IDAHO,
through it duly elected BOARD OF
COUNTY COMMISSIONERS and the
Canyon County Treasurer and ex-officio tax
collector,

Respondent.

i R S NP NP NP N AN RN N .

Procedural History

On December 4, 2009, Ismael Chavez and Delores Mercado (Chavez collectively) filed a
Complaint challenging actions taken by the Canyon County Board of Commissioners and the
county treasurer. On January 4, 2010, Chavez filed a Motion for Summary Judgment along with

supporting affidavit and memorandum.

1
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On January 5, 2010, Canyon County filed its Answer. On January 28, 2010, the County
filed its Memorandum in Opposition to Summary Judgment Motion. Chavez filed a Responding
Memorandum and supporting affidavit on February 8, 2010. A hearing was held on February 26,
2010, and this court issued an Order Denying Motion for Summary Judgment and Order
Converting Action to Judicial Review on April 9, 2010.

Chavez filed a Petition for Judicial Review on April 19, 2010. On June 3, 2010, Chavez
filed a Motion to Augment the Record. That motion was granted on June 17, 2010 at an
uncontested hearing. The Order Granting Motion to Augment Record required Respondent to
comply on or before June 29, 2010. On July 8, 2010, Chavez filed a Motion for Contempt
because the County had failed to comply. On July 13, 2010, the County complied with the
Order.

Petitioner’s Initial Brief was filed on June 3, 2010, Respondent’s Brief was filed on July
1, 2010, and Petitioner’s Responding Brief was filed on July 8, 2010. The Agency Record was
filed on July 7, 2010, along with a transcript of the Tax Deed Hearing. Oral argument was held

on September 27, 2010.

Analysis

This court has jurisdiction over this action pursuant to Idaho Code § 63-1006(4). That
code section provides that a party who is aggrieved by the actions of a county by the issuance of
a tax deed may seek review from the district court by filing a petition. The district court shall
review the record as it exists in the county minutes and the court may reverse or modify the
decision of the county commissioners if the petitioner’s substantial rights have been prejudiced
because the county’s findings, conclusions or decisions are: (a) made upon unlawful procedure;

(b) clearly erroneous in view of reliable, probative and substantial evidence on the whole record;

2
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‘or (c) arbitrary or capricious or characterized by abuse of discretion or clearly unwarranted

exercise of discretion. [.C. 63-1006(4).

Chavez owns two parcels of land in Canyon County. He received Notices of Pending Issue of
Tax Deeds in which the County demanded the payment of unpaid taxes along with a $500.00 flat
fee imposed for administrative costs. Chavez challenges the County’s practice of imposing a flat
fee as a violation of Idaho Code § 63-1005 which provides the steps that must be undertaken
before a county may issue a tax deed for real property upon which there is a delinquency. Upon
determining that there is a delinquency that has not been redeemed within three (3) years, the
county must make a tax deed for the property but must provide notice of pending issue of tax
deed and an affidavit of compliance must be recorded. 1.C. 63-1005(1). Written notice must be
provided via an approved method found in I.C. 63-1005(2) and must include the items delineated

in I.C. 63-1005(4) as set forth below.

I.C. 63-1005(4) Such notice and summary thereof must contain the following
items:
(a) The name and last known address of the record owner or owners;
(b) An accurate description of the property on which the delinquency stands, or,
in lieu thereof, the tax number of record or parcel number used in assessing the
same;
(1) A street address or other information which would be of assistance to
the public in ascertaining the location of the property; or
(ii) The name and telephone number of a person, firm or business office
from whom information concerning the location of the property may be
obtained;
(¢) The year for which the property tax was assessed and for which the
delinquency exists;

(d) An itemized statement detailing the delinquency and all costs and fees incident
to the delinquency and notice up to and including the date of the making of such
notice;

(e) The date the delinquency occurred;

(f) The time, date, place at which, and by whom the tax deed will issue; and

() A statement that the record owner or owners or any party in interest shall have
adequate opportunity to be heard, to confront and cross-examine any evidence or
witness against the record owner or owners, and obtain and present evidence on

3
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behalf of the record owner or owners or any party in interest. Such statement shall

also contain notice of to whom inquiries and objections shall be directed

concerning the notice and information contained therein and by what date such

inquiries and objections must be received.

I.C. 63-1005(4) (emphasis added).

Chavez argues that the code section should be interpreted to mean that the itemized
statement presented to a property owner must include an itemized list of the costs and fees
incurred incident to the delinquency and providing notice. The County asserts that a flat fee is
permitted pursuant to Canyon County Resolution 09-169.

Resolution 09-169 is entitled “A Resolution Authorizing an Increase in the Fee Charged
to Collect Costs Incurred by Canyon County in the Process of Collection Delinquent Property
Taxes.” The resolution references I.C. 63-1002 and 63-1005, as well as I.C. 31-870(1) and 63-
1311. In addition, the resolution references a list of actions taken by the Canyon County
Treasurer during the performance of the delinquency/tax deed duties including identification of
interested parties, locating valid mailing addresses, contacting parties to obtain information about
the subject property, locating the history of the property and preparing the required notices and
publishing those notices, and personal contact with the owners of the subject property. The
resolution then states that the treasurer had “determined that the actual costs incurred to get
delinquent property to the tax deed state is in excess of Five Hundred Dollars ($500.00), and as a
result, wishes to adopt a single level fee of Five Hundred Dollars ($3500.00) to be attached to the
delinquent properties.” It is this fee of $500.00 that Chavez objects to because the flat fee
relieves the treasurer and the County from its obligation to provide a property owner with an

itemized statement of costs and fees incurred pursuant to I.C. 63-1005 and is prejudicial to a

property owner who may not have incurred fees in excess of $500 during this process.

4
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There is no appellate authority interpreting I.C. 63-1005. Chavez thus urges the court to
apply the rules of statutory construction to this matter and find that the statute as quoted above is
not ambiguous and the plain language of the code section should apply to this action.

The basic rules of statutory construction as summarized by the Idaho Supreme Court are

set forth below:

The interpretation of a statute is a question of law over which we exercise free
review. It must begin with the literal words of the statute; those words must be
given their plain, usual, and ordinary meaning; and the statute must be construed
as a whole. If the statute is not ambiguous, this Court does not construe it, but
simply follows the law as written. A statute is ambiguous where the language is
capable of more than one reasonable construction. If the statute is ambiguous,
then it must be construed to mean what the legislature intended for it to mean. To
determine that intent, we examine not only the literal words of the statute, but also
the reasonableness of proposed constructions, the public policy behind the statute,
and its legislative history. Statuft]es that are in pari materia must be construed
together to effect legislative intent. Statutes are in pari materia if they relate to the
same subject.

State, ex rel. Wasden v. Maybee, 148 Idaho 520, 224 P.3d 1109 (2010) citing City

of Sandpoint v. Sandpoint Independent Highway District, 139 Idaho 65, 69, 72

P.3d 905, 909 (2003) (internal citations omitted).

The requirement at issue here is subsection (d), which requires “An itemized statement
detailing the delinquency and all costs and fees incident to the delinquency and notice up to and
including the date of the making of such notice.” (emphasis added).

When considering the plain meaning of each of these words, the County’s resolution
authorizing a flat fee violates the itemization requirement of I.C. § 63-1005(4)(d). “Itemize,” as
defined by one dictionary is “to set down in detail or by particulars.” Merriam-Webster Online
Dictionary (2010). Another dictionary defines itemize as “to state by items; give the particulars

of; list the individual units or parts of” or “to list as an item or separate part.” Random House

Dictionary (2010). Taking this common meaning of the term itemize is also considered in

5
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connection with the verb “detailing” and its direct objects, “all costs and fees.” A single flat fee
can not “detail” multiple costs and fees, even if it is a reasonable summary. And the words
“costs” or “fees,” both of which are plural, also defy the single flat “fee” that the County wants
to impose. The statute’s clear language requires that the costs and fees be listed in particular
detail, item by item.

A flat fee, even if based on nine typical categories of expenses the county incurs in
collecting delinquent property taxes, does not list the charges (plural) as required by the statute.
Incorporation by reference through the resolution and into the flat fee is not adequate because the
statute contemplates unique costs and fees incurred in collecting from each taxpayer. Even if in
most cases or, as the County asserts, in all cases, the flat fee amounts to less than the actual costs
incurred, t.her legislature has required itemization. By its fundamental meaning, “itemized” does
not allow a summary flat fee.

In addition, this court has looked to neighboring jurisdictions for guidance on this matter.
Montana has dealt with a similar case in Tax Lien Services v. Hall, 277 Mont. 126, 132-133, 919
P.2d 396, 400 (Mont. 1996). In that case, the court held that Montana Code § 15-18-212(6)
provides the notice requirements including “taxes due, a separate listing must be made of the
delinquent taxes, penalties, interest and costs that must be paid for the property tax lien to be
liquidated.” Id. M.C. 15-18-212(6). The court found that a notice that had included a double
charge of $35 and a cost of $311.28 that was conceded to be an improper charge was fatally
flawed because “notice did not accurately reflect the elements which the statute required to be
itemized in the listing.” Id. The tax deed notice was declared to be null and void.

This court finds that the flat fee, authorized by Resolution 09-169, violates Idaho Code

63-1005 because it eliminates the county’s responsibility to provide an itemized statement of

6
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taxes owed and fees incurred in the collection process. This court finds that the plain meaning of
that code section requires the county to provide the detail of the actions taken and itemize the
costs incurred. Thus, because the county failed to do so in its notices to Chavez those notices are
null and void. Petitioner shall prepare an Order accordingly.

Chavez has requested costs pursuant to I.C. 63-1006(5). That code section allows for an
award of costs and fees to a prevailing party and Chavez does qualify as the prevailing party in
this action. However, costs may not be assessed against the county or county officials in the
absence of “gross negligence, gross nonfeasance or gross malfeasance.” I.C. 63-1006(5). The
court does not find that the County acted grossly negligent or malfeasant in its attempt to
administrate in a business like manner. The request for costs is denied.

Finally, the court finds that the motion for contempt is moot because the County did

comply with the court’s Order.

ORDER
It is hereby ordered:
1. Petitioner’s Petition for Judicial Review is GRANTED.

2. Petitioner’s request for costs is DENIED.

3. Petitioner’s motion for contempt is DENIED.
4. Petitioner shall submit an Order in accordance with the court’s decision within
fourteen (14) days.
Date ctober 2010

c§wéwéﬁﬁ£§%iiﬁg—‘“*\
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing Order was forwarded to

the following persons on this .)/ l)/ day of October, 2010.

Ismael Chavez

Attomey at Law

P.O. Box 1094

Caldwell, Idaho 83606-1094

Canyon County Board of Commissioners
c/o Canyon County Clerk

Canyon County Courthouse

1115 Albany Street

Caldwell, Idaho 83605

Canyon County Prosecuting Attormey
Attn: Carlton Ericson

1115 Albany Street

Caldwell, Idaho 83605

Theresa Randall

Canyon County Appeals Clerk
1115 Albany Street

Caldwell, Idaho 83605

William H. Hurst
Clerk of the District Court

By: o
Deputy Clerk

8
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Ismael Chavez

Idaho State Bar No. 1650 NUV 10 zmﬂ
Attorney at Law CANYON COUNTY CLERK
P. O. Box 1094 B RAYNE, DEPUTY

Caldwell, Idaho 83606-1094
Telephone: (208)459-0192

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

C
Case No.:ﬁ09—129oo*c
ISMAEL CHAVEZ AND

)

)

DOLORES MERCADO, )

Petitioners,)

)

) FINAL JUDGMENT
)
)
CANYON COUNTY, STATE OF IDAHO,)
through it duly elected BOARD )
OF COUNTY COMMISSIONERS and )
the Canyon County Treasurer )
)

and ex-officio tax collector,
Respondent. (

The Court having entered an Order on Petition for
Judicial Review herein on the 25*" day of October, 2010,
whereupon good cause appearing,

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED and this
does order, adjudge, and decree as follows:

1. Petitioners’ Petition for Judicial Review is granted,
2. Petitioners’ Request for cost is denied, and

3. Petitioners’ motion for contempt is denied,

FTNAT. TIINDGEMENT - Pacdes 1 nf 2
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IT IS FURTHER ORDERED, ADJUDGED, AND DECREED and this
does order, adjudge, and decree that this judgment is
hereby certified pursuant to I.R.C.P Rule 54 (b) that wih
respect to the issues herein the court has determined that
there is no just reason for delay of the entry of a final
judgment and that the court has and does hereby direct that
the above and foregoing judgment shall be a final judgment
and an appeal may be taken as provided by the Idaho

Appellate Rules.

DATED this day of
™
,/// District Judge
FTNAT. TIINEMENT — Pacds 2 nf ?
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FrER D,

Ismael Chavez

Idaho State Bar No. 1650 n

Attorney at Law DEC 17 2010

P. O. Box 1094 At e e e

Caldwell, Idaho 83606-1094 G LU CLERK
JHEW AN DIFUTY

Telephone: (208)459-0192

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

Case No.: CV09-12900*C

ISMAEL CHAVEZ AND

DOLORES MERCADO,

On behalf of themselves and

others similarly situated,
Plaintiffs/Petitioners/
Appellants,

-v-

NOTICE OF APPEAL

CANYON COUNTY, STATE OF IDAHO,
through it duly elected BOARD
OF COUNTY COMMISSIONERS and
the Canyon County Treasurer
and ex-officio tax collector,
Defendant/Respondents.)

N N Nt o o i e i e o e i Nt s

TO: THE ABOVE NAMED RESPONDENTS, CANYON COUNTY AND THE CANYON
COUNTY BOARD OF COUNTY COMMISSIONERS AND THE PARTY'S ATTORNEYS,
CANYON COUNTY PROSECUTING ATTORNEY, CANYON COUNTY COURTHOUSE,
CALDWELL, IDAHO, AND THE CLERK OF THE ABOVE ENTITLED COURT.

NOTICE IS HEREBY GIVEN THAT:

1. The above named appellants, Ismael Chavez and Dolores Mercado,
appeal against the above named respondents to the Idaho Supreme
Court from the final judgment entered in the above entitled
action on the 10™™ day of November, 2010, Honorable District
Judge Stephen W. Drescher, presiding.

2. That the party has a right to appeal to the Idaho Supreme
Court, and the judgments or orders described in paragraph 1 above
are appealable orders under and pursuant to Rule 11l (a) (1), I.A.R.

NOTICE OF APPEAL - Page 1 of 2
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3. A preliminary statement of the issues on appeal which the
appellant then intends to assert in the appeal:

(a) Whether the trial court erred in converting a civil
complaint into a petition for judicial review;

(b) Whether Petitioner is entitled to attorney fees and
costs.

(c) Whether the trial court erred in denying Appellants’
motion for contempt.

4. Has an order been entered sealing all or any portion of the
record? No.

5. (a) Is a reporter's transcript requested? No, but the
transcript of hearing is requested in hard copy..

The entire reporter's standard transcript supplemented by the
following: Transcript filed 7/7/10.

6. The appellant requests the following documents to be included
in the clerk's (agency's) record in addition to those
automatically included under Rule 28, I.A.R.:

(a) Motion to Augment Record, Statement in Support of Motion
to Augment Order, and Order granting Motion to Augment
Record;

(b) Motion, Affidavit in support of Motion for an Order in re
contempt;

(c) Augmentation of Record filed 7/13/10;

(d) Agency Record.

I certify:

(a) That a copy of this notice of appeal has been served appeals
clerk for Canyon County, Idaho.

b) That the clerk of the district court has been paid the
estimated fee for preparation of the reporter's transcript.

(c) That the estimated fee for preparation of the clerk's or
agency's record has been paid.

(e) That service has been made upon all parties required to be
served pursuant to Rule 20 (and the attorney general of Idaho
pursuant to Section 67-1401(1), Idaho Code).

DATED THIS 17" day of December, 2010.

Ismael Chayvéz, Pro Se, Appellant

NOTICE OF APPEAL - Page 2 of 2
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BRYAN F. TAYLOR, ISB #6400
CARLTON R. ERICSON, ISB #5845

Canyon County Prosecuting Attorney F | L E D
Canyon County Courthouse AM M.
1115 Albany Street

Caldwell, Idaho 83605 JAN 07 2011

Telephone: (208) 454-7391 GANYON COUNTY CLERK

Attorneys for Defendants/Respondents/Cross-Appellants T. CRAWFORD, DEPUTY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

ISMAEL CHAVEZ and DOLORES CASE NO. CV09-12900-C
MERCADO, On behalf of themselves and
others similarly situated,
' NOTICE OF CROSS-APPEAL
Petitioners/Appellants/Cross-
Respondents,

VS.

CANYON COUNTY, STATE OF IDAHO,
through its duly elected BOARD OF
COUNTY COMMISSIONERS and the
Canyon County Treasurer and ex-officio tax
collector,

Defendants/Respondents/Cross-
Appellants.

Defendants/Respondents/Cross-Appellants hereby appeal from the final judgment entered
in this case on November 10, 2010 by the Honorable Senior Judge Stephen W. Drescher, which

followed the order on petition for judicial review which was filed on October 25, 2010.

NOTICE OF CROSS-APPEAL

CHAVEZ/MERCAD V. CANYON COUNTY

CASE NO. CV09-12900-C

9-1117 Page | of 4
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1. PRELIMINARY STATEMENT OF ISSUES ON APPEAL:

A. Whether the district court erred in concluding that the flat fee charged by Canyon
County, and shown on the notice of pending issue of tax deed, is a violation of Idaho Code § 63-
1005(4)(d) which requires an itemized statement of the tax delinquency “and all costs and fees
incident to the delinquency....”

B. Whether the district court erred in concluding that a flat fee adopted by Canyon
County, and stated on the notice of pending issue of tax deed, was not an itemized statement of
the costs and fees incident to the tax delinquency as required by Idaho Code § 63-1005(4)(d).

2. JURISDICTIONAL STATEMENT:

The Idaho Supreme Court has jurisdiction of this appeal pursuant to Rule 11(f), Idaho
Appellate Rules, as an appeal of a final decision or order of the district court on judicial review
of an agency decision.

3. TRANSCRIPT: |

No transcript of the proceedings is requested.
4. RECORD:

No additional documents are requested for the record beyond those set forth in Rule 28,
Idaho Appellant Rules.

S. EXHIBITS:

No exhibits were offered or admitted in the district court.

6. SEALED RECORD:

No portion of the record has been sealed.

NOTICE OF CROSS-APPEAL

CHAVEZ/MERCAD V. CANYON COUNTY

CASE NO. CV09-12900-C

9-1117 Page 2 of 4
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' 7. CERTIFICATION:

[ certify that:

(a) No service of the notice of cross-appeal is required because no additional
transcripts have been requested and no reporter fees are required;

(b)  No fees are required for additional documents to be included in the Clerk’s
Record as no additional documents are requested, and Cross-Appellants are exempt from paying
such fees as a governmental entity;

(c) Cross-Appellants are exempt from paying appellate filing fees because they are a
governmental entity; and

(d) Service has been made upon all other parties required to be served pursuant to
Rule 20.

DATED: January { , 2011.

BRYAN F. TAYLOR,
Canyan County Prosecuting Attorney

Carlton R. Ericson

Deputy Prosecuting Attorney
Attorneys for Defendants/Respondents/
Cross/Appellants

NOTICE OF CROSS-APPEAL

CHAVEZ/MERCAD V. CANYON COUNTY

CASE NO. CV09-12900-C
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CERTIFICATE OF SERVICE

I hereby certify that on this I day of January, 2011, I caused a true and correct copy
of the foregoing NOTICE OF CROSS-APPEAL to be served on the following in the manner

indicated:

Ismael Chavez

M Us. Mail

——

Attorney at Law ] Overnight Delivery
P.O. Box 1094 [ ] Hand Delivery
Caldwell, Idaho 83606-1094 [ ] Facsimile

Carlton R. Ericson
Deputy Prosecuting Attorney

NOTICE OF CROSS-APPEAL

CHAVEZ/MERCAD V. CANYON COUNTY

CASE NO. CV09-12900-C

9-1117 Page 4 of 4
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

ISMAEL CHAVEZ and DOLORES
MERCADO, on behalf of themselves
and others similarly situated,

Petitioners-Appellants-
Cross Respondents, Case No. CV-09-12900*C

-vs- CERTIFICATE OF EXHIBITS
CANYON COUNTY, STATE OF IDAHO,
through its duly elected BOARD OF
COUNTY COMMISSIONERS and the
Canyon County Treasurer and ex-officio
tax collector,

Defendants-Respondents-
Cross Appellants.

A e A S N N N W W N NP NS N N N N )

I, CHRIS YAMAMOTO, Clerk of the District Court of the Third Judicial District of
the State of Idaho, in and for the County of Canyon, do hereby certify that the following
are being sent as exhibits:

Transcript of Tax Deed Hearing, filed 7-7-10

Agency Record, filed 7-7-10

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of

” teb .
the said Court at Caldwell, Idaho this __ £ day of January, 2011.
CHRIS YAMAMOTO, Clerk of the District
Court of the Third Judicial
District of the State of Idaho,
inand for the County of Canyon.

-

By: AN 4 so  Deputy
CERTIFICATE OF EXHIBITS Ol gt
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

ISMAEL CHAVEZ and DOLORES
MERCADO, on behalf of themselves
and others similarly situated,

Petitioners-Appellants-
Cross Respondents, Case No. CV-09-12900*C

-Vs- CERTIFICATE OF CLERK
CANYON COUNTY, STATE OF IDAHO,
through its duly elected BOARD OF
COUNTY COMMISSIONERS and the
Canyon County Treasurer and ex-officio
tax collector,

Defendants-Respondents-
Cross Appellants.

A = U NP NI NI N N W N N WO N N N )

I, CHRIS YAMAMOTO, Clerk of the District Court of the Third Judicial District of
the State of Idaho, in and for the County of Canyon, do hereby certify that the above and
foregoing Record in the above entitled cause was compiled and bound under my
direction as, and is a true, full correct Record of the pleadings and documents under
Rule 28 of the Idaho Appellate Rules, including specific documents as requested.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of

the said Court at Caldwell, Idaho this __ A day Ofm, 2011.
CHRIS YAMAMOTO, Clerk of the District
Court of the Third Judicial
District of the State of Idaho,
in and for the County of Canyon.
A D

CERTIFICATE OF CLERK
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

ISMAEL CHAVEZ and DOLORES
MERCADO, on behalf of themselves
and others similarly situated,

Petitioners-Appellants-

Cross Respondents, Supreme Court No. 38378

-vs- CERTIFICATE OF SERVICE
CANYON COUNTY, STATE OF IDAHO,
through its duly elected BOARD OF
COUNTY COMMISSIONERS and the
Canyon County Treasurer and ex-officio
tax collector,

Defendants-Respondents-
Cross Appellants.

L g S WA T WA ML N WA WL N S T W N W N

I, CHRIS YAMAMOTO, Clerk of the District Court of the Third Judicial District of
the State of Idaho, in and for the County of Canyon, do hereby certify that I have
personally served or had delivered by United State's Malil, postage prepaid, one copy of the
Clerk's Record to the attorney of record to each party as follows:

Bryan F. Taylor and Carlton R. Ericson, Canyon County Prosecutors

Ismael Chavez, P O Box 1094, Caldwell, ID 83606-1094

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of

- T B
the said Court at Caldwell, Idaho this £ day oﬂJé;aapy, 2011.
CHRIS YAMAMOTO, Clerk of the District
Court of the Third Judicial
District of the State of Idaho,
inand _f{)r the County of Canyon.

By: Deputy

I e Y.
N R AN A O

CERTIFICATE OF SERVICE
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