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In the Supreme Court of the State of Idaho |

STATE OF IDAHO,

Plaintiff-Respondent.

ORDER GRANTING MOTION TO
TAKE JUDICIAL NOTICE AND
RESET THE BRIEFING SCHEDULE
V.
Supreme Court Docket No. 318527-2011

RANDY LYN MC KINNEY, Butte County Docket No. 1981-38

. U

Delendant-Appellant

On July 27, 2011, this Court issued an Order Granting Motion 1o Augment and to Suspend
the Briefing Schedule directing the district court clerk 1o submir certain items requested by counsel
for the Appellant to this Court within fourteen days of the date of that Order.

A MOTION REQUESTING THAT THE COURT TAKE JUDICIAL NOTICE AND
RESET BRIEFING SCHEDULE was filed by counsel for Appellant on August 1, 2011, requesting
this Court take judicial notice of the attached documents that were previously requested in the
Motion to Augment and to Suspend the Briefing Schedule filed on July 25, 2011, and to reset the
due date for filing of Appellant’s Brief. Therefore, good cause appearing.

IT HEREBY IS ORDERED that Appellant’s MOTION TO TAKE JUDICIAL NOTICE be,
and hereby is, GRANTED uand the sugmentation record shall include the documents listed below,
copies of which accompanied this Motion:

1. Criminal Complaint, file-stamped August §, 1981;

2. Jury Instructions (from a transcript);

3. Five Jury Verdict forms, file-stamped 11-12-8];

4. Findings of the Court in Considering Death Penalty Under Section 19-2515, ldaho Code,

file-stamped March 27, 1982; and

5. Judgment of Conviction Death Warran?, file-stamped March 27, 1982,

IT FURTHER IS ORDERED that the due date for filing Appellant’s Brief shall be reset and
Appeliant’s Brief shall be filed with this Court on ar before thirty-five (35) days of the date of this

Order.

ORDER GRANTING MOTION TO TAKE JUDICIAL NOTICE AND RESET THE BRIEFING
SCHEDULE - Docket No. 38527-2011

DATED this g day of August, 2011.

T _

For the SZ

Slcp.ha\ W. Kenyon, Clerk

¢c: Counsel of Record
District Court Clerk
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ORDER GRANTING MOTION TO TAKE JUDICIAL NOTICE AND RESET THE BRIEFING
SCHEDULE - Docket No. 38527-2011 1




In the Supreme Court of the State of Idaho

STATE OF IDAHO, )
)
Plaintiff-Respondent, ) ORDER GRANTING SECOND
) MOTION TO AUGMENT THE
V. ) RECORD
)
RANDY LYN MC KINNEY, ) Supreme Court Docket No. 38527-2011
) Butte County Docket No. 1981-38
Defendant-Appellant. )

A SECOND MOTION TO AUGMENT THE RECORD was filed by counsel for Appellant
on February 28, 2012. Therefore, good cause appearing,

IT HEREBY IS ORDERED that Appellant’s SECOND MOTION TO AUGMENT THE
RECORD be, and hereby is, GRANTED and the augmentation record shall include the document
listed below, file stamped copies of which accompanied this Motion:

1. Instructions to the Jury from Bonneville County Case Number 3462, file-stamped

November 12, 1981.

DATED this /2= day of March, 2012.

cc: Counsel of Record

ORDER GRANTING SECOND MOTION TO AUGMENT THE RECORD — Docket No.
38527-2011

1




IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE - ===

STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE-

STATE OF IDAHO, -

..... pPlaintiff, = __Case No. 3462.

-vs—
RANDY LYNN MCKINNEY, INSTRUCTIONS TO THE JURY

Defendant.

° I
' n !
ettt
.

o MEMBERS OF THE JURY: I will now give you the final
instructions in this case. The preliminary-iﬁétfuctioﬁé—i"

gave to you at the beginniﬁg_éf the tria

these, but I will not égéih‘fééa"ﬁhéﬁ'tﬁ”YOUZ“ - —

________________ _ §S 5=z
R ap-a- i gg(::_ -
........................ “ :‘-;.—-222
__________________________ _ ) —_— m¥
- 298
________________________________ ’ z—‘\ﬂ
_____________________________________ E B
=S -t .,_;f\:?’_,__

................ m t]’d




:Y_,,Au,,
3y
_ e -

e X a
R - L I jill,ﬁ .
L s t !
INSTRUCTION NOC /

The defendant, Randy Lynn McKlnney, is here for trial

upon an Information filed in this court, by the Special

‘Prosecuting Attorney of Butte County, Idaho, accusing -the- - -

defendant'withVVarious»crimesﬁrCountmlhffFIRST,DEGREE_MURDEBz

Count II - CONSPIRACY TO COMMIT MURDER; Count III - ROBBERY;

Count IV — CONSPIRACY TO COMMIT ROBBERY

The Informatlon alleges the crimes to have been commltted

as follows:

COUNT I

the 8th. day of Aprll, l981, at a place located approx—

1mately 5 mlles north of Arco, Idaho,'and 1 mile east

of Highway 93 on a county road in the County of Butte,

""" " State of 1dahd, then and there being did then and there-

*'"”Willfully;*unlawfully;Adeliberately'andﬁwithvpremedrtat;@n

and_with malice aforethought or at a time when_ the sald

defendant was in the perpetration of, or attemtlng to

perpetrate robbery, klll and murder one Robert M. Blshop,

Jr., of Blackfoot, Idaho, a human belng by shootlng sald

Robert M BlShOp, Jr., in the head with a revolver type

Awhandédn“anditherebyﬁﬁortallyh%oﬁnd£n§‘thé”éaid”Robert1Wr“” S



from ~which he died on the 8th day of April,

Bishop, Jr.,

COUNT IT

~That the said defendant, RANDY LYNN McKINNEY, and DOVEY

SMALL, on or about the 8th day of Aprll 1981, in the

State of Idaho: THE CRIME OF MURDER IN THE FIRST DEGREE.

“That it was part of said conspiracy that the said defendant

-and Dovey -Small, co-conspirators, would commit the crime

of Murder in the first Degree. - . . . . . . . _

the defendant and hlS co- con5p1rator

purpose thereof

performed the follow1ng overt acts: 1) That the said

defendant, 'RANDY LYNN McKINNEY, and DOVEY SMALL obtained

"a handgun. 2)

to take the said RANDY McKINNEY to an isolated place out-

At that tlme the sald RANDY LYNN

side of Arco, Idaho 4)

S) The sa1d

or deteraned that 1t was 1in fact loaded




— = - —
e N o o S o 1 T
P ¢
— x R — L Lt
- - - - - - - - - o
‘ ' { ! - -
L v

- ~ — - - McKINNEY- then did -aim the gun-and shoot- the said Robert. . . =

- -~ - - - M. Bishop, Jdr.; in the chest.- 6) _After shooting the .

victim in_ the chest the said McKINNEY did then walk toward

Robert Bishop, Jr., and aim the gun, from very short

range and shoot the said Robert M. Bishop, Jr., four
times in the head.

COUNT III

~ That the said defendant, RANDY LYNN McKINNEY, on oI
-~~~ - “about the 8th day of April, 1981, ‘in the County of

. ~Butte, State of -Idahe, did feloniously. and by means. . . . _

_person, or from the immediate presence of Robert M.

Bishop, Jr., certain personal property, to-wit: a

wallet containing money and credit cards, and a

jacket belonging to Robert M. Bishop, Jr., and also a
I " 1979 Ford Mustang automobile, the property of Great -
"""""""" - - - - ~ Western Financial Corporation d/b/a New-American Real - - . . . . . ..

»»»»»» . . _ . . _ Estate, all of which was accomplished against the will

_ of said Robert M. Bishop, Jr., in that the said defend-

. ~_ant threatened to shoot and shot Robert M. Bishop,Jr.,
with a handgun.
COUNT IV - o T
. -  The said defendant, RANDY LYNN MCKINNEY and DOVEY SMALL,
on or about the 8th day of April, 1981, in the County of




the following crime against the people of the State of

Idaho: THE CRIME OF ROBBERY.

That it was part of said conspiracy that the said defendant

of Robbery in violation of Idaho Law.

In furtherance of conspiracy, and to effect the purpose

thereof, the defendant and Dovey Small, co-conspirators,

performed the following overt acts: 1)

and Dovey Small did invite and encourage said Robert M.

Bisﬁop, Jr., towééke them in an aﬁtéﬁobile ffbmﬂﬁlackfobt;
Idaho, to Arco, Idaho, and the vicinity of Arco, Idaho;
2) ~That they did then éncdurage him to take Randy Lynn
McKinney to an-isolated-area where there were no witnessesy

3) at which time Randy Lynn McKinney did take a handgun _

was loaded; and 4) did in the furtherance of said conspiracy

and in order to complete the robbery, threaten and/or shoot
théwgéia Robe&% ﬁi Bishop, Jr., with said handgun, taking
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— S —Creat Western Financial Corporation d/bfa New America
; _Real Estatej 6) Said defendant and Dovey Small _did then
use the said personal property as thgi; own. B

To each Count of this Information the defendant has

 prior to this trial inEéfposed'a plééwof "not guilty".
S N - These pleas require the State to prove every material
e - allegation-of any Count before the defendant can be found

guilty thereof. . S — _ - . .




PRELIMINARY INSTRUCTION NO. la

The Information filed against the defendant is herely an
accusation, and should not be considered by you as evidence,
or allowed to prejudice you or influence your minds against
the defendant. The Information, in this case, is a mere formal
charge for the purpose of putting the defendant on trial, con-
stitutes no evidence of his guilt, and no juror shall weigh it

as any evidence against the defendant.



PRELIMINARY INSTRUCTION NO. 2

Before you can convict the defendant of any crime charged
in any count against him by the Information, you must require
the prosecution to prove every material allegation contained
in the count beyond a reasonable doubt; and if, after a
consideration of all the evidence in the case, you entertain
a reasonable doubt of the truth of any one of these material
allegations of any count then it is your duty to give the
defendant the benefit of such doubt and acquit him as to the

crime charged by such count.



PRELIMINARY INSTRUCTION NO. 3
A defendant in a criminal action is presumed to be innocent
~until the contrary is proved, and in case of a reasonable doubt
whether his guilt is satisfactorily shown, he is entitled to an
—acquittal. - This-presumption places upon the State the burden of
_proving him guilty beyond a reasonable doubt.. Reasonable doubt is_
defined as follows: It is not a mere possible doubt; because every-
thing relating to human affairs( agdwﬁep?nd}ngﬂop moral exidenqg, is
open to some possible or imaginary doubt. It is that state of the
cé;ewéhich, afte;”the éhtife cé;pafiébny;nd cghsidefatiénwéf‘ali éhe
"'eéidéhcé, lea&és'the mihdé of Eﬂe 5ufbr§ﬁinmtﬂétwéondi£iohmtﬂatmtﬁéy
- cannot say they feel an abiding conviction, to a moral certainty,
~of-the truth of the-charge. - — - - = =
_ — . - - _ L - . - — — . — —



PRELIMINARY INSTRUCTION NO. 4
The rule of law, which clothes every person accused of
crime with the presumption of innocence, and imposes upon
the state the burden of proving his guilt beyond a reasonable
doubt, is not inteﬁded to aid anyone who is in fact guilty
to escape, but is a humane provision of law, intended, so
far as human agencies can, to guard against the danger of an

innocent persons being unjustly punished.




T PRELIMINARY INSTRUCTION NO. 5 - o
o VVWWIt i;ﬁﬁot rrilecessary that all the facts and circumstances
”surfaz;ndir;éj:he ”tie;étimégi; an;iwévid;ei;ge tha;fz is c:qzven I)n beh‘;erlmay"_; o
of the State shall be established beyond a reasonable doubt. It
is necessary that all the facts and circumstances in evidence, -
‘together, -shall 'estai)l*ish the-defendant's guilt beyonda reasonable
_doubt. S - — . _ .
N - _ _ |




nelther I nor anyone else may 1nvade your prov1nce.

o s ‘1“777‘.77777 : i
PRELIMINARY INSTRUCTION NO. 6 o
‘Your function as jurors is to determine what the facts are
and apply the rules of law that I give to-you-to the. facts as you ..

determine them to-be.  You will then attempt to reach a conclusion

as ta the gnilt or innocence of the defendant. That conclusion

"will be your verdict. You w1ll determlne what the facts are from

all the testlmony and the exhlblts that are submltted You are the

sole ]udges, t+he exclusive ]udges, of the facts In that fleld

"I shall endeavor

to pfééidé'impéftiéily and not to express any opinion concerning -

the facfs. ~On the other hand; and with- equal-emphasis;-I instruct.

“you- that -you are- bound toﬁaeceptmthe,ruleswof,law_thatqIagiVQ‘YQUIW,,A,

whether you agree _with them or not. . . _____ _ __ ___
/ B o
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PRELIMINARY INSTRUCTION NO. 7
You must determine which of the Wiégeé;egmyauugeiieQé,MWhétwi

~ portion of their testimony you accept, and what weight you attach
" to if. AT times during thé £rial I may sustain objections to questions
— asked without permitting the witness +o -answer, or,-where an answer .

. -.has been made, .I may .instruct_that it be stricken from the record.

~and that you disregard it anddismiss it from your minds. You may

not draw any inference from an unanswered question nor may you

consider testimony which has been stricken in reaching your decision.

The law requires that your decision be made solely upon the competent

Such items as I exclude from your consideration

evidence before you.

T 7 7T Wwill bé excluded becauseé they are not legally admissible 'in a trial.



PRELIMINARY INSTRUCTION NO. 8

The law éSeé”noE,"Bbwébefﬁ reqﬁirefyaa to éEcéEf all of

the evidence I shall admit, even though it be competent. In

" determining what evidence you will accept;” you must make your-

- one may-evaltuate -testimony-—

the facts as they occurred because he is intentionally telling

a falsehood, because his recollection of the event is faulty,

because he did not accurately see or hear that about which he

testifies, or because he has not expressed himself clearly

" in"giving his testimony. There i§ no magical formula by which

You-bring-with you -£0 this ceurtroom
all of the .experience and background of_your lives. In your .

everyday affairs, you determine for yourselves the reliability A

or unreliability of statements made to you by others.

The same tests that you use in your everyday dealings are

the tests which you apply in your deliberations. The interest

or lack of interest of anyg@iﬁneéé in ££e46u£26ﬁ3~QfAtgismEagé,‘-

- testimony on the stand,—the opporturity-that the witness had.to_. __

observe_the facts concerning which he testifies, the probability
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the light of all of the other evidence in the case,, are all

items to be taken into your consideration in determining




""" ~—~  ~ — ~ 7 7 7 7 PRELIMINARY INSTRUCTION NO. g~ ot T T T
o _When I have completed these opening instructions to you, the _
attorneys will have opportunity to make opening statements to you,_
in which each will outline for you Whét,hé,exP?Cts,tquFOY? ?S,his

client's case. The purpose of such opening statements is to give

w&/0& éaéhwé;;éy's ciéi%éﬁéb ;h;twyoumw;lirgééféf ﬁgaé£éténdwtgeme;ideﬁce
i as it ﬁnfbldémbéféréyydﬁ.m Whét”ié Saldmig”éhdh”sfétemen£éwi; hoi
o itself evidence, however.



“At"tiMéS”dﬁfihgwfhéﬂffiéi} objectlon may be made to the intro-

.duction~of~evidence, or'motions concernlng appllcable law or procedure

.may be made... . -Arguments in connection with such objections are some—
times made out of the jury's presence. . Any - ruling upoh §Uch 6bjéctions

or motions will be_paged_splelyﬂupon“the law. . You must not infer from -



PRELIMINARY INSTRUCTION NO.11

may be either direct or circumstantial. It is

v ¢
— - - _
f [
' i

~which in itself, if-true, conclusively establishes that—fact,

It

inference of the existence of

-

§ circumstantial evidence

if it proves. facts_

from which an

another fact may be drawn.

An inference of fact is one which may logically and reason-

ably be drawn from another fact or group of facts established by

the evidence.

Tﬁewiéw'ﬁakeéiﬁb/diStincfién bét&éég diréct and circum-—

stantial evidence as to the degree of proof required; each is

~accepted-as- a reasonable method of proof-and each is respected CoT

for such convincing force as it may carry. - -
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S ,_.,M,.MEMBERS;OF,THE»JURy;»it~is~mymdutyﬂto,instructwyouﬂiﬂ,thehwﬂ
o law“thatmappliesfto,thisucase+,and,YOufﬁﬂ%t_f@llQW”?he,1aw as I

state it to you in all of my instructions to you.

As ]urors,rlt 1s your exclusrve duty to dec1de all questlons

’of fact submltted to you. In performlng this duty, you must not

be 1nfluenced by plty for a defendant or by pa551on or prejudice
agalnst hlm You must not 1nfer qullt "because the defendant has
been arrested for this offense, or because a charge has “been-
' filed against him, or because he has been brought to trial; none.

of these facts is evidence of -his guilt.

. In determining whether the defendant is guilty or not gu11ty,

you must be governed solely by the evidence recelved in thls trial

‘and the law as stated to you by the Court You must not be governed

by mere sentlment, con]ecture, sympathy, pass1on, prejudlce, publlc

oplnlon ox publlc feellng

In case any of you have " received information, or what purports-

to be informatien'eeneerninérthé'féétsj’from”anymother*sourcewthan o

’the”ev1denéé”admittéd”BY”thé'Court'at'this~trial, you are _instructed.

"”””‘”;tb’eRClude’suchﬂinformatienﬂfromwall,considerationl,,7,, 7777777 -
B _Both.the.State of Idaho and the defendant ‘have a right to

____ _expect that you will conscientiously consrder and welgh the ev1dence

“and apply the law of the case, and that you will reach a jUSt

verdlct regardless of what the consequences of such verdlct may be.




o INSTRUCTION NO. /B

It is not within your province to concern yourselves with the

féf Ehé"cdﬁré}

“Your duty as jurors is solely to determine the guiltor inmnocence -
ﬁﬂﬁ_ﬁé’/ 0 S

-of the accused, -and upon &ek questions and -shest guestiens-alone, you

--as-jurors are-to- vote-and return-your verdict._  _ - .




INSTR&&%ib&UﬁO;“”“qu
win“eQe;y-cfihe”cr-bnbiicIdffénéé;”théte“ﬁUSt“exiét-a"union“orc
’join£"c§e}e£icn”cf"éc£"and”intént; or criminal-negligence.. . .

‘The intent with which an act is~committed_is.bﬂﬁﬁéhm¢ﬂﬁa%._““_
‘3tate of the party~committingwit, ‘and direct proofﬁcf such 1ntent
'is~notmrequired,,butvthe_intent is generally derlved from and
.established_by_theﬂattending fecﬁs and circumstances, nd the conduct
of the defendant,_as shown by the eV1dence.>“ . o

The 1ntent or intention is manlfested by the circumstances’

connected with the offense, and the ‘sound mind and ‘discretion of  the- -

accused
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.............. - INSTRUCTION NOy- - /D
All persons are capable of committing crimes,
except those belonging to the following classes:

charged under an ignorance or mistake of fact which disproves

any ¢riminal intent;
Persons who committed the act charged without being

.consciou5~thereof;

~.Persons who committed the act -or made the omission |

that there was no evil design, intention, Qr.criminal.... .. . ..

negligence.




reason of his having been in such condition. But whenever the .. .. .. .

actual existence of any particular purpose, state ofhm;pdﬁﬂ -

‘Species or degree of crime, the jury may take into consideration
mthe~fact"that“thé”aécuSed'Was”ihtdkiééféa at the time, in

~determining the purpese, state of mind o intent with which he =

committed the act. . . . . .. .. ...
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,Iﬁ,ﬁhi§,9§§e;YQU,Will hewgoverneg_hy;thewtollowihg{definitions,

among others whlch appear elsewhere in these 1nstructlons'

FELONIOUSLY. The word "felonlouSly is used in accusations

Wthh charge the commission of a felony. It means that the act

was done without justification or excuse.

" KNOWINGLY: The word "knowingly™ imports only a”"’knowledge"'.that

of the penal code. It does not require any knowledge of the unlaw-.

. fulness of_such act or_omission.. _ _ _ o _

_ UNLAWFULLY: Contrary to law or unauthorized by law.
WILFULLY- The word wllfully when applled to the intent

with which an act is done, 1mplles 51mply a purpose or w1lllngness

to commit the act referred to. It does not requlre any 1ntent to

v1olate the law, or to 1njure another, or to acqulre any advantage.

)

_ - S - - - - - e — e -
|
|

, e




INSTRUCTION NO. /g

Each count charges a separate and distinct offense. You
must decide each count separately on the evidence and the law
applicable to it, uninfluenced by your decision-:ias to any other
count. The defendant may be convicted or acguitted of the
offenses charged in each count. Your finding as to each count

must be stated in a separate verdict.




INSTRUCTION NO. _

~malice ‘aforethought.

- fuch.malice may be express or implied. It is express when
there is manifested a deliberate -intention unlawfully to kill
a human being. It-is~;mplied~When-n0~ConSiderable PrOVeGAtion

appears, or when the circumstances attending. the killing show-

an . abandoned and mallgnant heart An abandoned and malignant .

"~ heart is a condltlon of heart and mlnd hav1ng no regard for

"socdidl and moral obllgatlons. Mallce is 1mp11ed when the klll- o

Malice afo????Q?Qhﬁ.dQGS.thWnecessarrlynlmpiywa~pre~ex1st~”‘““"
”lng hatred Or enmity toward the person killed,

’"AforethOUth" does not 1mply dellberatlon or the lapse of =
~Considerable time. Tt only means that the requ1red mental state

~Must precede rather than follow the act




e ARG sSe gee  nt E ¢ —
“INSTRUCTION NO. ad
_There are two degrees oﬁ~Murder:-~First“aﬁd”second;" o

Murder bPerpetrated by any kind of. wilful, deliberate-and ~

premedltated kllllng 1s of the flrst degree.

Murder committed in the ‘perpetration of, or attempt to

perpetrate, robbery is of the first degree.

For purposes of this case all other klnds of Murder are of

the.-second- degree;




TinstrucTION no. 1T

AL} marder which is perpetrated by any Kind of wilful,

deliberate and premeditated killing is murder. of the first

degree.
The word "dellberate means formed Or arrived at or deter~.

-'mlned upon a result of careful thought and welghlng of consid- =

‘erations for and agalnst the proposed course of actlon The
word "premeditated™ means con51dered beforehand

Ifwyou~find'that“the”kiliing'Wéé”preceded”end accompanied

__DYHQ_Clear+.deliberate~intent“on'the part of the defendant to

kill, which“yas_theqresultmof.deliberation<and“premeditation;'"'

SO that it must have been ﬁQFWQdHUPQn,pre:existing,reflection~and“

the idea of dellberatlon, it is murder of the flrst ~degree,
‘The law does not undertake to Mmeasure in units of tlme the
............... length of the" périod during which the thought must be pondered

..before it can ripen into an - intent to kill which is truly ‘delib-

.................................

erate and premeditated.. ~“The-time will v

dividuals and under varying. circumstances. -- The-true test is

not the duratlon of time, but rather the extent of. . the .reflect—--- -

ion. A cold calculated judgment and decision may be arrived at

in a short period of time, but a mere uncon51dered and rash

‘“ImpuIee;‘even"thou§h>it”1ncludes an intent to kill, is not -




such deliberation and premeditation as will fix an unlawful

'kiliing as murder in the first degree. To constitute a wilful,

deiiﬁéfété‘ahd'p}éﬁéaiﬁéfédwwkilling, the slayer must weigh and

——'w"consider"thé“questioh"éf'kiiliﬁg}ﬂdééidéitérkiii;‘énahwilfully

skill. oo oo - - N




INSTRUCTION NO. r
The crime of Robbery is the taking of personal property
in the possession of another, from his person or immediate

presence and against his will, accomplished by means of

force or fear.
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_INSTRUCTION NO... X .. . ...

- In order to prove the commission of the crime of invol-
untary,manslaughter;'each'df”EHé following elements must be
proved:

1. .Tbat_§”hum§n.being.Was,killedynandn””
2. That the killing was unlawful.




INSTRUCTION NO. 4’ - -- - - -
Crlmlnal consplracy 1s a crime where two or more. persons. . -
comblne or consplre to comm1t any ch.me ‘prescribed by the laws
of Idaho, and one or more of such persons does any act to further
the object of the comblnatlon or consplracy




. e . -
WSTRUCTION No. 470 ...
__The persons concerned in-the commission- of a crime who -are-
regarded by law as principals in the crime thus committed and
equally quilty thereof incluge:
”77‘7igi4fh§séw§hordirectly and actively commit the a?t%
'ébﬁStiﬁﬁﬁin§>£he ériﬁe‘of;i ‘‘‘‘‘ -
2. Those who, with knowledge of the unlawful purpose of
‘the one who does directly and actively commit the crime, and
with criminal intent aid and abet in its commission or%{
3. Those who, whether present or not at- the commission of - -
the crime, advise and encourage its commission.




__________________________________________

“INSTRUCTION”NGJ';ng;'”“"" L

In this case, to warrant.a verdict of- guilty under Count T
of the crlme of First Degree Murder. by wilful, deliberats ang

premedltated kllllng, You must find from the.evideneef~beyond'a“

reasonable doubt that: either B
Bapk R L T |
l,'”Thémdéfendént, Randy Lynn McKlnney,
2. In Butte County, Idaho, on or about Aprll 8, 1981;
.3« _With malice aforethought), wilfully, deliberately; and
with premeditation, unlawfully-andwinféntibnally’Killéd'ﬁébéft-“‘”
lllll M. Bishop, Jr., a human bejing, by shooting and wounding with
ar firearm, and by Such wounding, directly causing the death of
‘Robert M BlShOp, Jr.
mgim”w.
“Part B
Lo That pevey smaiy;
..2,.“ln-Butte‘COUhty}“Iaéﬁdluéﬁ‘6£ébéﬁéﬂAb;ll.é;-l§81;

_,_”31..With_malicewaforethought Wilfully, deliberately, and
with premeditatiQOLUQHlawfullyuand~xntentionally"Killéa"Rébe&ﬁhm“”
M. BlShOP: Jr a humﬁpu??iDQL"bM”Shooting~and~woundihg”WiEhmuwumw;m"um

- a flrearm and b_Y such wounding, dlrectly Qa-USing--'t-he“deat'h"'O'f B EE IR ET RPN




’“murder,‘allegedly commltted dlrectly by Dovey Small, and alded

[ -
“4Av,Thatuthe~defendant“'Réndy"1§nn“M6kinney, with knowledge

of Dovey Small's unlawful. ‘burpose-and-intentisn to murder Robert.

M. Bishop, Jr., either:

a@. then and Fhere(”Withﬂcximinal“intentr~aided-and‘“

b. whether or not present at the comm1551on of the

crime, advised and encouraged Dovey Small to commit the

‘murder of Robert M. siéhdﬁ, Jr.

‘Part -A-containsg the essential elements or materlal allegatlons
of First Degree - -Murder, by wilful, deliberate and premeditated -
mdrderuallegedly”committed directiy’by'Randy Lynn McKinney, in

Count I, and the State of Idaho is.required~t0wprove~each“df'thééé B

Part B contains the essential elementSor”mqteriglA@llegationsﬂ

of First Degree Murder, by wilful, dellberate and premedltated




'IN’ST'RUCTI'ON"N'O"“"‘ﬁ;” O,

In this case, to warrant a. verdict of quilty under Count I

of the crime of Flrst ‘Degree Murder by.. Perpetrating, or attempting
| to perpetrate, Robbery, You must find from the evidence, .

beyond a reasonable doubt, that~

1. The defendant Randy Lynn McKlnney, N
w2 In Butte County, Idaho, or or about Aprll 8, 1981
3.

-In the. Peérpetration of, or attempt to perpetrate Robbery,

1ntentlonally Or .accidentally shot and wounded with ga flrearm,

and by Such wounding,

directly caused the death ‘of 'Robert M.

Blshop, Jr.

- Ccrime charged in Count I, and the State of Idaho 1s required to

~Proveé each of these elements beyond a reasonable doubt




" INSTRUCTION NO.

~InwthiS"case7'tO”Warféhf”a'Vefdiofwof”guilty of the crime

_ ofASeoond,DegreenMurder;-you~must'fiﬁd”ffom"fhe'eVidehoe, beyond

a reasonable doubt, that .

L. In BP@F?-..County, Idaho, on--or about April- 8, 1981;:

2. Randy Lynn McKinney, unlawfully, with:malice“aforethoagﬁt{

3. Intentlonally shot and wounded”RobertuMi~Bish0p;“Jr1f"“ S

4. That Robert M. Blshop, Jr., thereupon di&d as a .

These are the essential elements. or. ‘material -allegations of

the lesser crime charged 1n Count I,_and the State. of Idaho - is-
“requlred to Prove each of these elements beyond 4 reasonable = =

‘doubt,




. ] I -
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.. INSTRUCTION. No,..,..%fl i 28 s s - — - <~ BT G e L
1R this case, to-warrant-a- verdict of guilty wnder Count T

of the crime_oﬁﬂlnyo}unta:y“Manslaughter,-you must--find from the
evidence, beyond a reasonable doubt, that:

1. Defendant Randy Lynn McKlnney,ﬁ__ui

”i,” In Butte County, Idaho, on or about Aprll 8 1981;

3. Without malice aforethought unlntentlonally in the

o ~operation'df”a'fiféafﬁ“inwa'feokiess, careless, or negllgent
”manner,wshot~and'kiiled‘Robéft‘M.”Bishop, Jr. o

) These are.the. essential elements Or material allegations of

such/prlme charged in Count T, -.and. the- State of Idaho' is" required

to prove each of these elements beyond a_ reasonable doubt. .




~ INSTRUCTION NO. 30

~In this case, to warrant a verdict of guilty of Cons

_Spiracy tQ,commithirstwDegree~Murdery'Cdﬁnt“II, yOou must

find from t,he ~evidence ;. beyond a ‘reasonable doubt:

1. Randy Lynn McKinney and Dovey Small intentionally
yragreed‘to commit the crime of Flrst Degree Murder of Robert
M. BlShOp, Jr in Idaho
2. That Randy Lynn McKlnney and Dovey Small had the
specific iritent to commit the crlme of Flrst Degree Murder
- of Robert M. - Bishop, Jr.
LQ:,“That,during,therexistence*Of”the“agreeméht‘eithér"hqﬁrﬁ
RandYHLypnﬂﬁinnney_Qr Dovey Small committed in this .- -
state one of the follow1ng overt acts to effect the First. .
V’Degree Murder’et Robert M. BlShOp, Jr
A§' Randy Lynn McKlnney or Dovey Small 1nv1ted and
~ encouraged Robert M. BlShOp, Jr to take them in his automo-
~bilewfrom*Blackf06t;"idaﬁé]’tderéo, Idano, and areaeraroundrirhrm‘¢Hni
Arco. ...
Wb;,MRandy»LynnrMcKinneyfoeroveywSmall“invited”and‘””"h'” -

encouraged RObert M' Bls,hop( Jr.,. tQ,take. Rand—Y~MGKinney~to~ R

an lSOlated place Out31de of Arco',IdahO'ﬂ,“,wt”,W,W,,L,MLM,L,H,L,W_W,”,M,h




c. At that tlme the sald Randy Lynn McKinney took. .a.

‘loadea handgun 1nto hlS possession.

d. The said Randy LynnhMCKlnney ‘aimed the gun.and.shot

-- Robert M “Bishop, Jr. ;, in the chest.

-€. -The said Randy Lynn McKinney or Dovey small aimed
the gun and shot Robert M:--Bishop; Jr., in the head.

4. The agreement existed and.. ‘any- overt--acts committed’

took place on or about April 8, 1981.

. These are. the. essential elements” or material allegatlons

of the crime charged in Count .11, and the State Gf Tdaho is’




- e ;’F . e
i - INSTRUCTION-No.- A\ - -
In this case, to warrant a verdict of guilty of the crime-
of Robbery, Count III - You must find from the evidence, beyond
ﬁ .a reasonable doubt, that -
77777 1. On or about Aprll 8- 1981, in Butte County, Idaho;
"2. 'Robert M. Blshop Jr. had possession of certain personal
--------- - Property, to-wit: a wallet, 7oohteih1ng credlt cards, or
,a.jacket;~orﬂa~l979'Ford'MUStéhQ'aUtomoblle,
3. Randy Lynn. McKinney.-took some of  said- property from the
berson, or immediate presence,.of Robert -M: -Bishop Jr., -
and against his w1lI_
“4; —ﬁehoy»h§hhnMcKlnney accompllshed the taklng by force e
or fear, and w1th the intent permanently to deprlve
- Robert M. Bishop Jf’"af”tﬁé’§£5§é££§ ---------
) These are the essential elements_otu@etetlel allegations of the
"""""""""" erlaé”555£§éaﬂi£Iééﬁﬁéniii ehd the State of Idaho is tegg};eq_”“_
"'to prove each of these elements be§oh&-a reeeonable doubt B




VVVVVV B _7‘W»ﬂfyfﬂﬂﬂﬂﬁf»p,,"W,VH,,”ffﬂr7H~fhw~-f~~f~~~f~**~**“”“*”’:“”"’"””‘”
. o INSTRUCTION NO. _ j?fwo ,,,,, el
In this case, to warrant a verdict of ‘guilty of the crime _
A ’of ebnsblracy to commit Robbery, Count IV ‘you must flnd’from
the ev1dence; beyonowerreasonable doubt, that
‘1. Randy Lynn McKlnney and Dovey Small 1ntentlonally
“agreed to commit the crime of Robbery in Idaho-rrr “
-2- Randy Lynm McKinney and Dovey Small had the specific |
‘intent to commit such crime; - .
3. That during the existence Qf,thewagreementweitherrRandy' -
Lynn McKlnney or Dovey Small commltted in this state one of
'“tﬁé follow1ng overt acts in furtherance of the Robbery of
Robert M Blshop, Jr
(a) Randy Lynn McKlnney or Dovey Smallilnyited and encouraged
“Robert M. Bishop, Jr., to take them in an automobile from Blackfoot,i
Idaho,-to Arco;- Idaho -and the vicinity of Arco, Idaho.
,Lb)MWRandy,LynnoMcKinneyworrDoveyrSmallfthen~encouraged’””
Robert M. Bishop, Jr., to take Randy Lynn McKinney to an isolated ----------
area where there were no Wrrneeeeew . o S .
o "’“'}EY 7At7that time the said Randy Lynn McKlnney took a loaded,W7
o handgun into his possession.




(d) To complete ‘the robbery Randthynn,McKinneywthreatenedw*f
or shot Robert M. BlShOp, Jr., w1th the handgun.

4(e) Randy Lynn McKlnney, thereafter, took from the possession
~of and without the consent of Robert M. BlShOp, Jr., hls wallet

~or his credit cards, or his jacket or a 1979 Ford Mustang
-automobi le- '

(f) Randy Lynn McKinney'or“Dovey Small then used the said

personal property as their own..
4. The agreeément existed and any overt acts. committed took

place on or about Aprll 8 l981.

‘the crime charged in Count IV and the State of Idaho is requlred

to prove each of these eleﬁentsrbeyond7arreasonable doubt.




INSTRUCTION 5325 L

In Count I, the defendant 1s charged W1th ‘being guilty of

Flrst Degree Murder

(1) By commlttlng Murder by w1lful dellberate and
premeditated killing; and L

(2) by committing Murder in the perpetration of, or
attempt to perpetrate, Robbery.

Xou_w1lltfirst~determine“whether'or'not'defendant'is guilty
beyond a reasonable doubt of either or both of the First Degree

Murder charges. Form,thverdict,er”First,Degree»Murder—commit=“

ted by wilful, dellberate and bremeditated killing states in
part "Gullty of Flrst Degree Murder by w1lful dellberate and

premeditated kllllng 7 Form of verdlct for First Degree Wurder

committed in the perpetration of or attempt to perpetrate,
MRobberyrstates”in“part”“GuiltY'of First Degree ‘Murder in the

__perpetration, or. attempt- to- perpetrate, - Robbery.®

IffYQP”qQWQQF,fiDd,thetdefendantfguilty of-First Degree

Murder, you w1ll then determlne whether or not he. disoguilgy oo

beyond a reasonable doubt of Second Degree Murder.

- Murder, you will then determlne whether Oor not he is gullty beyond i

-a-reasonable doubt of" Involuntary Manslaughter




.........................

- staughter, you will then find-him not guilty as charged in Goune 17




"INSTRUCTION"NOI"il’f;'”'“""" e e

A person is qualified“to.testify“aS‘ah”ekpéft"If'He“ﬁae'b'”“'Au

special knowledge, skill, _experience,. ‘training, or-education

suff1c1ent to quallfy h1m ' aS an expert on the subject. to

-Whlch hls testlmony relates,
" You are not bound to accept an expert oplnlon as
conclusive, but should glve 1t the welght to whlch you
- find-it-to be entitled, You may dlsregard any such opinion

,;i_yQu.find.ituto~bewunreasonable.




l...0On or about--the 28th day of May, 1981, the Court entered

an Order releasing. Dovey,Smallmfrom—custody‘aS"a'witheS§["

prov1d1ng that her oral depositionwfirst,bewtaken—ontJune”6“'1981;

2. The oral deposltlon of Dovey Small was taken by the -

State of Idaho pursuant to the Order of the Court on June 6, 1981,

3. This Court has determlned that Dovey Small 1s ‘not
‘available to be a witness at thlS trlal by reason a 81ckness or
infirmity. - The Court has ordered that the dep051tlon may be used

by the,Statewor~the'defendant}”‘




INSTR’UCTI’ON' NO© 6/(‘” e

Hampton for the PP?PQ?QAQfmdetermining-whether“Déﬁiéé"'m'”“'"
Garner made the statements aptpibuted_by the witness to-

Denise Garner. L
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INSTRUCTION No. _%'1 i

You may not consider the testlmony of Casey Wheeless

‘as to any statements made to him by Devey Small on the trlps

‘between the Denise Garner home and the Jackle Wheeless home
~----- - unkess you first find from other independent evidence that
- - - .._...a_conspiracy-existed between Dovey Small and Randy Lynn

- McKinney to rob or murder Robert M.- Bishop, -Jr. -
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T ) - INSTRUCTION NO. % Za
- - Youmust not consider any tésfimony by Casey Wheeless as proof
..... _that Randy Lynn McKinney-was-wanted by the authorities. ) T
o T ) - - - B - Tttt T T ‘ [ B ‘ l L.‘
) ! i ...............
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_evidence,

,Wherewthe~state“seekS"to“pIdVé“gﬁilt“by”éiféﬁméféhﬁiéi

consistent with guilt,

any reasonable theory of innocence.

,that,circumstantial—evidence"must‘not"only"be’“

it must also be inconsistent. with. .. -




e L. T o T T T T s e -
! ’ ' \ -
e — g o N —_— _ — — —_ e — — —— S
4 p .
INSTRUCTION NO. 5 l

sentence or any individual point or instruction and ignore the others.

You are to consider all the instructions as a whole and are to regard

" each in the light of all the others.

The order in which the instructions are presented to you has no

significance as to their relative importance.




- insTRUCTION NOQ. 4O

Arguments of the attorneys are pr0per for you to consider as

an a1d to you in recalllng and analy21ng the ev1dence, and in applylng

to the evidence the 1aw as glven you by the Court, and in determlnlng

reasonable 1nferences whlch may "be drawn from such evidence; but
such arguments are not evidence, and are not to’bé considered-by -
" you as such, and are proper Tatter -to consider only in- so far-as the. ..

o attorneys-keep*within~the~evidencemadmitted_upon“the.trialt_and‘thef

instructions of the Court. . . . _  ._ . . .. . . 3 & D e DR




In order to return ‘& verdict, it 1s,necessary”thatweachnjurorw~

agree thereto. Your verdlct must be unanlmous Your verdict must

- - .- o i

represent the con51dered judgment of each Juror

It is your duty, as Jurors; to consult with one another and to
" deliberate with a view to reachlng an agreement 1f’you can do so
without violence to individual”juagment]l“anh'of you must decide

,thewcasewfor,yourselff—but'do'somonly”after”an”impartial%consiéeration'

of the evidence with your. fellow- jurors. In the course of your -
deliberations, do not hesitate to reexamine. your own -views ang
change your oplnlon 1f convlnced 1t is erroneous. But do not. sur-.

render your honest conviction as to the welght or effect of evidence

solely because of the opinion of your fellow jurors or for the mere

‘purpose of returnlng a verdlct

" You are not- partlsans You are judges -- judges of the facts.

~Your sole-interest is to ascertain the truth Ffrom the evidence in the

SCase. Lol




open court.

\ 0 ) a_ .
I B 4 L)
4 - ¥

INSTRUCTION NO. 427 . .

Upon retlrlng to the jury room you will select one

of your members as foreman.

Suitable forms of verdlct for any conclu81on you may

(2770 ol '
reach on each of the ‘Simm counts are submltted to you with

the Court's instructions. When you arrive at your verdicts,

theﬂforeman"willwsign~them;“and'you”will“return them into

DATED this_ /2—{ day of Ml%?ﬂ, :
,,,,, e T /r»«\(

DISTRICT JUDGE




In the Supreme Court of the State of Idaho

STATE OF IDAHO, o :
ORDER GRANTING MOTION TO
TAKE JUDICIAL NOTICE AND
RESET THE BRIEFING SCHEDULE

Plaintiff-Respondent,

V.
Supreme Court Docket No. 38527-2011

RANDY LYN MC KINNEY, Butte County Docket No. 1981-38

Defendant-Appellant.

On July 27, 2011, this Court issued an Order Granting Motion to Augment and to Suspend

the Briefing Schedule directing the district court clerk to submit certain items requested by counsel

for the Appellant to this Court within fourteen days of the date of that Order.

- A MOTION REQUESTING THAT THE COURT TAKE JUDICIAL NOTICE AND
RESET BRIEFING SCHEDULE was filed by counsel for Appellant on August 1, 2011, requesting
this Court take judicial notice of the attached documents that were previously requested in the
Motion to Augment and to Suspend the Briefing Schedule filed on July 25, 2011, and to reset the
due date for filing of Appellant’s Brief. Therefore, good cause appearing,

IT HEREBY IS ORDERED that Appellant’s MOTION TO TAKE JUDICIAL NOTICE be,
and hereby is, GRANTED and the augmentation record shall include the documents listed below,
copies of which accompanied this Motion:

1. Criminal Complaint, file-stamped August 5, 1981;

2. Jury Instructions (from a transcript);

3. Five Jury Verdict forms, file-stamped 11-12-81;

4. Findings of the Court in Considering Death Penalty Under Section 19-2515, Idaho Code,
file-stamped March 27, 1982; and

5. Judgment of Conviction Death Warrant, file-stamped March 27, 1982.

IT FURTHER IS ORDERED that the due date for filing' Appellant’s Brief shall be reset and
Appellant’s Brief shall be filed with this Court on or before thirty-five (35) days of the date of this
Order.

ORDER GRANTING MOTION TO TAKE JUDICIAL NOTICE AND RESET THE BRIEFING
SCHEDULE — Docket No. 38527-2011
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DATED this 9" day of August, 2011.

Stephen W. Kenyon, Clerk

cc: Counsel of Record
District Court Clerk

ORDER GRANTING MOTION TO TAKE JUDICIAL NOTICE AND RESET THE BRIEFING
SCHEDULE — Docket No. 38527-2011
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Thomas E. Moss

Special Prosecuting Attorney
for Butte County

75 E. Judicial Street

Blackfoot, ID 83221

Phone: (208) 785-1%40

IN THE DISTRICT COURT OF THE SEVENTH JUDICTAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BUTTE

MAGISTRATE'S DIVISION

STATE OF IDAHO,
Case No.

Plaintiff,
CRIMINAL COMPLAINT
vs. -
L//
RANDY LYNN McKINNEY and
DOVEY SMALL,

Defendants.

N e e N N N N N S N N

STATE OF IDAHO )
1 S8s.
County of Butte )

SENNIE .
RONALE HINDS personally appeared before me this 5th day

of August, 1981, who, being sworn, complains and says:
COUNT I

That the defendant, RANDY LYNN McKINNEY, on or about the
8th day of April, 1981, at a place located approximately
5 miles north of Arco, Idaho and 1 mile east of Highway
93 on a county road in the County of Butte, State of
Idaho, then and there being did then and there wilfully,
unlawfully, deliberately and with premeditation and

with malice aforethought or at a time when the said
defendant was in the perpetration of, or attempting to
perpetrate robbery, kill and murder one Robert M. Bishop,
Jr. of Blackfoot, Idaho, a human being, by shooting said
Robert M. Bishop, Jr. in the head with a revolver type
handgun and thereby mortally wounding the said Robert .
Rishop, Jr. from which he died on the 8th day of April,
1981, in violation of Sections 18-4001 and 18-4003(a) and
{(d) of the Idaho Code.

Count I, Part 2
That at the time of the commission of the aforesaid crime,
the said defendant, RANDY LYNN McKINNEY, carried, displayed,
used, threatened or attempted to use a firearm while
committing the aforesaid crime, in violation of Idaho
Code 18-2520.

14~

COUNT T1

That the said defendant, DOVEY SMALL, on or about the
8th day of April, 1981, in the County of Butte, State of
Idaho, then and there being, did then and there aid and
abet RANDY LYNN McKINNEY in the commission of the crime
of murder in the first degree in that she did advise and
encourage the said RANDY LYNN McKINNEY to wilfully,

CRIMINAL COMPLAINT - 1 Page 6



unlawfully, deliberately, with premeditation and with
malice aforethought, kill and murder Robert M. Bishop, Jr.,
a human being, or that she did advise and encourage
the said RANDY LYNN McKINNEY to roub the said Robern: M,
Bishop, Jr., and that the said RANDY LYSN McKINNEIY, accoings
on sald advice and encouragement, did wilfully, unlawfulix
deliberately and with premeditation and with malice afore-
thought, or at a time when the said RANDY LYNN McKIDMEY
was in the perpetration of, or attempiing to perpﬁ'LJLL
robbery, “ill and murder onc Rebert M. Bishop, wA‘ of
tackfeoor, Tdaho, a human being,by shooting hdxd Robers
Bishon,Jr. in the head with a revolver type handsun and
thereby mortally wounding the said Reburt M. Bishoep, dr.
from which he died en rthe 8th day of april, 1981, 1n
viclation of Sections 18-4001 and 13-4003(¢a) and (1) of ™
Tdaho Code.

COUNT 717

That the sald defendants, RANDY LYNN McKINNEY and DOVEY

SMALL, on or about the 8th day of April, 1981, in the

County of Butte, State of Idaho, did combine and conspire

to cuommit the following crime apainst the peuple of rthe
State of Tdaho: THE CRTME O MURDER TM THE FIRST DEGRIE
That 1t was part of said conspiracy that the said defeundar s
and co-conspirators would commit the evime of Murder in

rhe Pirst Depree in vielation of [daho Code Sections

13-4001 and 18-4003 (a) and (d).

In furtherance of the conspiracy, and to affect the

purposce thercof, the defendants and co-conspirators pertor .
the following overt acts: That the said defendants KaLdy
LYNN McKINNEY and DOVEY SMALL obtained a handgun. Thoev

then invited and encouraged one Robert M. Righop, Jr. 1o

take them in his automobile from Blackfoot, Tdaho, to

Arvo, Idaho and areas around Arco.  They then did invite

and encourapce Robert M. Bishop, .Ir. to vake the said Rard
MeKinney to an isolated place outside of Arco, Tdahoe atr v o
the said Randy Lynn McKinney took a handpun into his
nossession, elither lecaded or deterwmined that it was in ¥
loaded, rthat he did aim the gun and shoot the said Robor:
Liqﬂﬂp Jr. 1in the chest , that he did then walk towar

Robeve Bishop and aim the gun, {rom very short rancze and
shﬂof the said Roberv M. Bishop. Jr. four tiwmes 15 the
tead., Toeoig- /78

COUNT 1V
Thar the saild defendant, RANDY IY”N McKTINNEY, o
rhe 8th dav of April, 1981, ia rhe County of Rurre, <roee
of Idaho, did feloniously and by means of force or tVear,
take from the possession, from the person, or from the
immediate presence of Robert M. Bishop, Jr. certain
personal property, to-wit: a wallet conraining money
and credit cards, and a jacket belonging to Roberrv .
Bishop, Jr. and alsa a 1979 Ford Mustang automobile, (he
property of Great Western Financial Corporation d/h/
New America Real FEstate, all of which was accomplishe
apainst the will.of said Robert M. Bishop, Jr. in tha
the said defendant threatencd to shoot and shot Robort
Bishop, Jr. with a handgun. ¢, /%- 650/

Count TV, Parvt 2
That at the time of the commission of the aforesaid
the said defendant, RANDY L.YNN McKINNEY, carried, di
used, threatened or attempted to use a firearm while comricring
the aforesaid crime, in violation of Idaho Code 18-75N

14 fl

CRTUTNAL COMPLAINT - 0 Page 7



COUNT V

That the said defendant, DOVEY SMALL, on or about the
8th day of April, 1981, in the County of Butte, State of
Idahe, did feloniously aid and abet the commission of the
crime of ROBBERY by encouraging and advising RANDY LYXNN
McKINNEY who, in conformity with said encouragement and
advice, feloniously and by means of force or fear, take
from the possession, from the person, or from the
immediate presence of Rebert M. Bishop, Jr. certain
personal property, to-wit: a wallet containing money
and credit cards, and a jacket belonging to Robert M,
Bishop, Jr. and also a 1979 Ford Mustang automobile, the
property of Great Western Financial Corporation d/b/a
New America Real Estate, all of which was accomplished
against the will of said Robert M. Bishop, Jr. in that
the said defendant threatened to shoot and shot Robert M.
Bishop, Jr. with a handgun. T.¢. /¥ 45D )

COUNT VI

That the said defendants, RANDY LYNN McKINNEY and DOVEY
SMALL, on or about the 8th day of April, 1981, in the
County of Butte, State of Idaho, did combine and conspire
to commit the following crime against the people of the
State of Idaho: THE CRIME OF ROBBERY.

That it was part of said conspiracy that the said defendants
and co-conspirators would commit the crime of Robbery in
violation of Idaho Code Section 18-6501.

Overt act. In furtherance of the conspiracy, and to affect the
purpose thereof, the defendants and co-conspirators performed
the following overt acts: The said defendants did invite

and encourage said Robert M. Bishop, Jr. to take them in

an automobile from Blackf foot, Idaho to Arco, Idaho and the
vicinity of Arco, Idaho, Lhab they did then encourage

him to take Randy Lynn McKinney to an isolated area where
there were no other witnesses at which time the said

Randy Lynn McKinney did take a handgun into his possession
and either load or determine that it was loaded and did

in the furtherance of said conspiracy and in order to
complete the robbery, threaten and/or shoot the said Robert M.
Bishop, Jr. with said handgun, taking his life and that he
did thereafter take from the possession of and without the
consent of the said Robert M. Bishop, Jr. his wallet, his
credit cards and money, his jacket and a certain automobile
described as a 1979 Ford Mustang, the property of Great
Western Financial Corporation d/b/a New America Real Estate.
Said defendants did then use the said perscnal property

as their own. -pa- ;% -7

All of which is contrary to the form, force and effect of the
statutes above cited, and against the peace and dignity of the
People of the State of Idaho; WHEREFORE complainant requests a
Warvanty of Arrest be issued for the persons of: RANDY LYNN
McRKINNEY and DOVEY SMALL, and that they may be dealt with according

to law. e ;

) HINDS
VONNIE
SUBSCRIBED AND SWORN to before me this 5th day of August, 1681.
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1 THE COURT: The instructions to the jury. Ladies

2| and gentlemen, I am going to give you now the final instruc-
3| tions in this case. The preliminary instructions I gave

4| you at the beginning of the trial are included with these,

5| but I will not again read those te you. Preliminary instruc-
6 | tions were 1, 1A, through 11.

7 "Instruction No. 12."

8 "Members of the Jury, it is my duty to instruct you
9| in the law as it applies to this case, and you must follow

10 | the law as I state it to you in all of my instructions to

11 | you.
12 "As jurors, it is your exclusive duty to decide all
13 | questions of fact submitted to you. In performing this

14 | duty, you must not be influenced by pity for a defendant

15| or by passion or prejudice against him. You must not infer
16 | guilt because the defendant has been arrested for this offens%,
17 | or because a charge has been filed against him, or because

18 | he has been brought to trial; none of these facts is evidence
19 | of his guilt.

20 "In determining whether the defendant is guilty or

21 | not guilty, you must be governed solely by the evidence

22 | received in this trial and the law as stated to you by the

23 | Court. You must not be governed by mere sentiment, conjec-

24 | ture, sympathy, passion, prejudice, public opinion or public

25 | feeling.
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"In case any of you have received information, or
what purports to be information concerning the facts, from
any other source than the evidence admitted by the Court
at this trial, you are instructed to exclude such infor-
mation from all consideration.

"Both the State of Idaho and the defendant have the
right to expect that you will conscientiously consider and
weigh the evidence and apply the law of the case, and that
you will reach a just verdict regardless of what the conse-

quences of such verdict may be."

"It is not within your province to concern yourselves
with the question of penalty or punishment. That feature
of the case is solely for the Court.

"Your duty as jurors is solely to determine the guilt
or innocence of the accused, and upon those questions and
those questions alone, you as jurors are to vote and return

your verdicts."

"In every crime or public offense, there must exist
a union or joint operation of act and intent, or criminal
negligence.

"The intent with which an act is committed is but
a mental state of the party committing it, and direct proof
of such intent is not required, but the intent is generally
;
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derived from and established by the attending facts and circuﬁ

stances, and the conduct of the defendant, as shown by the
evidence.

"The intent or intention is manifested by the circum-
stances connected with the offense, and the sound mind and

discretion of the accused."

""All persons are capable of committing crimes, except
those belonging to the following classes:

"Persons who committed the act or made the omission
charged under an ignorance or mistake of fact which disproves
any criminal intent.

"Persons who committed the act charged without being
conscious thereof;

"Persons who committed the act or made the omission
charged through misfortune or by accident, when it appears
that there was no evil design, intention, or criminal negli-

gence."

"No act committed by a person while in a state of
voluntary intoxication from alcohol and/or drugs is less
criminal by reason of his having been in such condition.

But whenever the actual existence of any particular purpose,
state of mind or intent is a necessary element to constitute

any particular species or degree of crime, the jury may
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take into consideration the fact the accused was intoxicated
at the time, in determining thepurpose, state of mind or

intent with which he committed the act."

"In this case you will be governed by the following
definitions, among others which appear elsewhere in these
instructions:

"Feloniously: The word 'feloniously' is used 1in
accusations which charge the commission of a felony. It
means that the act was done without justification or excuse.

"Knowingly: The word 'knowingly' imports only a
knowledge that the facts exist which bring the act or omissior
within the provisions of the penal code. It does not require
any knowledge of the unlawfulness of such act or omission.

"Unlawfully: Contrary to law cor unauthcrized by
law.

"Wilfully: The word 'wilfully' when applied to the
intent with which an act is done, implies simply a purpose
or willingness to commit the act referred to. It does not
require any intent to violate the law, or to injury another,

or to acquire any advantage.'

"Each count charges a separate and distinct offense.
You must decide each count separately:on the evidence and

the law applicable to it, uninfluenced by your decision
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as to any other count. The defendant may be convicted or
acquitted of the offenses charged in each count. Your find-

ing as to each count must be stated in a separate verdict."

"Murder is the unlawful killing of a human being
with malice aforethought.

"Such malice may be express or implied. It is express
when there is manifested a deliberate intention unlawfully
to kill a human being. It is implied when no considerable
provocation appears, or when the circumstances attending
the killing show as abandoned and malignant heart. An aban-
doned and malignant heart is a condition of heart and mind
having no regard for social or moral obligations. Malice
is implied when the killing results from an act involving
a high degree of probability that it will result in death,
which act is done for a base, antisocial purpose and with
a wanton disregard for human life.

"Malice aforethought does not necessarily imply a
pre-existing hatred or enmity toward the person killed.

"*Aforethought' does not imply deliberation or the
lapse of considerable time. It only means that the required

mental state must precede rather than follow the act."

"There are two degrees of Murder: First and Second.

"Murder perpetrated by any kind of wilful, deliberate
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and premeditated killing is of the first degree.
"Murder committed in the perpetration of, or attempt
to perpetrate, robbery is of the first degree.

"For purposes of this case, all other kinds of Murder

are of the second degree."

"All murder which is perpetrated by any kind of wilful),
deliberate and premeditated killing is murder of the first
degree.

"The word 'deliberate' means formed or arrived at
or determined upon a result of careful thought and weigh-
ing of considerations for or against the proposed course
of action. The word 'premeditated' means considered before-
hand.

"If you find that the killing was preceded and accom-
panied by a clear, deliberate intent on the part of the
defendant to kill, which was the result of deliberation
and premeditation, so that it must have been formed upon
pre-existing reflection and not under a sudden heat of passion
or other condition precluding the idea of deliberation,
it is murder of the first degree.

"The law does not undertake to measure in units of
time the length of the period during which the thought must
be pondered before it can ripen into an intent to kill which

is truly deliberate and premeditated. The time will vary
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1§ with different individuals and under varying circumstances.

2| The true test is not the duration of time, but rather the

3 || extent of the reflection. A cold, calculated judgment and

4 | decision may be arrived at in a short period of time, but

5| a mere unconsidered and rash impulse, even though it includes
6 | an intent to kill, is not such deliberation and premeditation
71 as will fix an unlawful killing as murder in the first degree
8 | To constitute a wilful, deliberate and premeditated killing,
9| the slayer must weigh and consider the question of killing,
10 | decide to kill, and wilfully kill."

11

12 "The crime of Robbery is the taking of personal pro-

13 | perty in the possession of another, from his person or imme-
14 | diate presence, and against his will, accomplished by means

15 | of force or fear."

16

17 "Involuntary manslaughter is the unlawful killing
18 | of a human being without malice aforethought and without

19 | an intent to kill.

20 "In order to prove the commission of the crime of
21 | involuntary manslaughter, each of the following elements

22 | must be proved:

23 "1. That a human being was killed, and

24 2. That the killing was unlawful.

25 "A killing is unlawful within the meaning of this
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instruction if it occurred by the operation of any firearm

in a reckless, careless or negligent manner which produces

death.

""'Negligent' imports a want of such attention to
the nature of probable consequences of the act or omission
as a prudent man ordinarily bestows in acting in his own

concerns."

"Criminal conspiracy is a crime where two or more
persons combine or conspire to commit any crime prescribed
by the laws of the State of Idaho, and one or more of such

persons does any act to further the object of the combination

or conspiracy."

"The persons concerned in the commission of a crime
who are regarded by law as principals in the crime thus
committed and equally guilty thereof include:

"1l. Those who directly and actively commit the act
constituting the crime or;

"2. Those who, with knowledge of the unlawful pur-
pose of the one who does directly and actively commit the
crime, and with criminal intent, aid and abet in its commissid
or;

"3. Those who, whether present or not at the com-

mission of the crime, advise and encourage its commission."

1601 JURY INSTRUCTIONS

OFFICIAL COURT REPORTER

P.O. BOX 717

BLACKFOOT, IDAHO 83221

785-5005

n,



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

"In this case, to warrant a verdict of guilty under
Count I of the crime of First Degree Murder by wilful, deli-
berate and premeditated killing, you must find from the
evidence, beyond a reasonable doubt, that: either

"Part A

1. The defendant, Randy Lynn McKinney;

""2. In Butte County, Idaho, on or about April 8,
1981;

"3. With malice aforethought, wilfully, deliberately
and with premeditation, unlawfully and intentionally killed
Robert M. Bishop, Jr., a human being, by shooting and wound-
ing with a firearm, and by such wounding, directly causing
the death of Robert M. Bishop, Jr.

or

"Part B

"1. That Dovey Small;

"2. In Butte County, Idaho, on or about April 8,
1981;

3. With malice aforethought, wilfully, deliberately,
and with premeditation, unlawfully and intentionally killed
Robert M. Bishop, Jr., a human being, by shooting and wound-
ing with a firearm, and by such wounding, directly causing
the death of Robert M. Bishop, Jr.;

"4, That the defendant, Randy Lynn McKinney, with

knowledge of Dovey Small's unlawful purpose and intention
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to murder Robert M. Bishop, Jr., either, then and there,

"a. with criminal intent, aided and abetted the
commission of the murder of Robert M. Bishop, Jr., by Dovey
Small; or

"b. whether or not present at the commission of
the crime, advised and encouraged Dovey Small to commit
the murder of Robert M. Bishop, Jr.

"Part A contains the essential elements or material
allegations of First Degree Murder, by wilful, deliberate
and premeditated murder, allgedly committed directly by
Randy Lynn McKinney, in Count I, and the State of Idaho
is required to prove each of these essential elements beyond
a reasonable doubt.

"Part B contains the essential elements or material
allegations of First Degree Murder, by wilful, deliberate
and premeditated murder, allegedly committed directly by
Dovey Small, and aided and abetted or advised and encouraged
by Randy Lynn McKinney, in Count I and the State is required

to prove each of these essential elements beyond a reasonable

doubt.'

"In this case, to warrant a verdict of guilty under
Count I of the crime of First Degree Murder by perpetrating,

or attempting to perpetrate, Robbery, you must find from

the evidence, beyond a reasonable doubt, that:
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"1. The defendant, Randy Lynn McKinney;

"2. In Butte County, Idaho, on or about April 8,
1981;

"3. In the perpetration of, or attempt to perpe-
trate Robbery, intentionally or accidentally shot and wounded
with a firearm, and by such wounding, directly caused the
death of Robert M. Bishop, Jr.

"These are the essential elements or material alle-
gations of such crime charged in Count I, and the State
of Idaho is required to prove each of these elements beyond

a reasonable doubt."

"In this case, to warrant a verdict of guilty of
the crime of Second Degree Murder, you must find from the
evidence, beyond a reasonable doubt, that:

""1. In Butte County, Idaho, on or about April 8,

1981;

2. Randy Lynn McKinney, unlawfully, and with malice
aforethought;

"3. Intentionally shot and wounded Robert M. Bishop,
Jr.;

4. That Robert M. Bishop, Jr., thereupon died as

a direct result of such wounding.

"These are the essential elements or material alle-

gations of the lesser crime charged in Count I, and the

1604 JURY INSTRUCTIONS

OFFICIAL COURT REPORTER

P.0. BOX 717

BLACKFOOT, IDAHQO 83221

785-5005




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

State of Idaho is required to prove each of these elements

beyond a reasonable doubt."

"In this case, to warrant a verdict of guilty under
Count I of the crime of Involuntary Manslaughter, you must
find from the evidence, beyond a reasonable doubt, that:

"1l. Defendant, Randy Lynn McKinney;

"2. In Butte County, Idaho, on or about April 8,
1981;

3. Without malice aforethought, unintentionally
in the operation of a firearm in a reckless, careless, or
negligent manner, shot and killed Robert M. Bishop, Jr.

"These are the essential elements or material alle-
gations of such lesser crime charged in Count I, and the
State of Tdaho is required to prove each of these elements

beyond a reasonable doubt."

"In this case, to warrant a verdict of guilty of
Conspiracy to commit First Degree Murder, Count II, you
must find from the evidence, beyond a reasonable doubt:

1. Randy Lynn McKinney and Dovey Small intentionally
agreed to commit the crime of First Degree Murder of Robert
M. Bishdp, Jr., in Idaho.

""2. That Randy Lynn McKinney and Dovey Small had

the specific intent to commit the crime of First Degree
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Murder of Robert M. Bishop, Jr.

"3. That during the existence of the agreement either
Randy Lynn McKinney or Dovey Small committed in this state
one of the following overt acts to effect the First Degree
Murder of Robert M. Bishop, Jr.:

"a. Randy Lynn McKinney or Dovey Small invited and
encouraged Robert M. Bishop, Jr., to take them in his auto-
mobile from Blackfoot, Idaho, to Arco, Idaho, and areas

around Arco.

"b. Randy Lynn McKinney or Dovey Small invited and
encouraged Robert M. Bishop, Jr., to take Randy McKinney
to an isolated place outside of Arco, Idaho.

"c. At that time the said Randy Lynn McKinney took
a loaded handgun into his possession.

"d. The said Randy Lynn McKinney aimed the gun and
shot Robert M. Bishop, Jr., in the chest.

""e. The said Randy Lynn McKinney or Dovey Small
aimed the gun and shot Robert M. Bishop, Jr., in the head.

"4, The agreement existed and any overt acts committed
took place on or about April 8, 1981.

"These are the essential elements or material alle-
gations of the crime charted in Count II, and the State

of Idaho is required to prove each of these elements beyond

a reasonable doubt."
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"In this case, to warrant a verdict of guilty of
the crime of Robbery, Count III, you must find from the
evidence, beyond a reasonable doubt, that

"l. On or about April 8, 1981, in Butte County,
Idaho;

"Robert M. Bishop, Jr., had possession of certain
personal property, to-wit: a wallet, containing credit
cards, or a jacket, or a 1979 Ford Mustang automobile;

"3. Randy rLynn McKinney took some of said property
from the person, or immediate presence, or Robert M. Bishop,
Jr., and against his will;

"4. Randy Lynn McKinney accomplished the taking
by force or fear and with the intent permanently to deprive
Robert M. Bishop, Jr., of the property.

"These are the essential elements or material alle-
gations of the crime charged in Count III, and the State
of Idaho is required to prove each of these elements beyond

a reasonable doubt."”

"In this case, to warrant a verdict of guilty of
the crime of Conspiracy to commit Robbery, Count IV, you
must find from the evidence, beyond a reasonable doubt,

that:

1. Randy Lynn McKinney and Dovey Small intentionally

agreed to commit the crime of Robbery in Idaho;
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""2. Randy Lynn McKinney and Dovey Small had the
specific intent to commit such crime;

"3, That during the existence of the agreement either
Randy Lynn McKinney or Dovey Small committed in this state
ono of the following overt acts in furtherance of the Robbery
of Robert M. Bishop, Jr.:

""(a) Randy Lynn McKinney or Dovey Small invited
and encouraged Robert M. Bishop, Jr., to take them in an
automobile from Blackfoot, Idaho, to Arco, Idaho, and the
vicinity of Arco, Idaho.

"(b) Randy Lynn McKinney or Dovey Small then encour-
aged Robert M. Bishop, Jr., to take Randy Lynn McKinney
to an isolated area where there were no witnesses.

""(¢) At that time, the said Randy Lynn McKinney
took a loaded handgun into his possession.

""(d) To complete the robbery, Randy Lynn McKinney
threatened or shot Robert M. Bishop, Jr., with the handgun.

""(e) Randy Lynn McKinney, thereafter, took from
the possession of and without the consent of Robert M. Bishopj|
Jr., his wallet, or his credit cards, or his jacket, or
a 1979 Ford Mustang automobile.

"(f) Randy Lynn McKinney or Dovey Small then used
the said personal property as their own.

"4, The agreement existed and any overt acts com-

mitted took place on or about April 8, 1981.
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may be used by the State or the defendant.
"Portions of that deposition have been read into
the record by the State on direct examination and by the

defendant on cross-examination.'

"You may only consider the testimony of witness Tana
Hampton for thepurpose of determining whether Denise Garner
made the statements attributed by the witness to Denise

Garner.

"You may not consider the testimony of Tana Hampton
for the truth of the facts asserted in the statements pur-

portedly overheard by Denise Garner."

"You may not consider the testimony of Casey Wheeless
as to any statements made to him by Dovey Small on the trips
between the Denise Garner home and the Jackie Wheeless home
unless you first find from other independent evidence that
a conspiracy existed between Dovey Small and Randy Lynn

McKinney to rob or murder Robert M. Bishop, Jr.'

"Where the State seeks to prove guilt by circum-
stantial evidence, that circumstantial evidence must not
only be consistent with guilt, it must also be inconsistent

with any reasonable theory of innocence.
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"If the Court has repeated any rule, direction or
idea, or stated the same in varying ways, no emphasis was
intended and you must not draw any inference therefrom.

You are not to single out any certain sentence or any indi-
vidual point or instruction and ignore the others. You
are to consider all the instructions as a whole and are
to regard each in the light of all the others.
""The order in which the instructions are presented

to you has no significance as to their relative importance."

"Arguments of the attorneys are proper for you to
consider as an aid to you in recalling and analyzing evi-
dence, and in applying to the evidence the law as given
you by the Court, and in determining reasonable inferences
which may be drawn from such evidence; but such arguments
are not evidence, and are not to be considered by you as
such, and are proper matter to consider only insofar as
the attorneys keep within the evidence admitted upon the

trial, and the instructions of the Court."

"In order to return a verdict, it is necessary that
each juror agree thereto. Your verdict must be unanimous.

Your verdict must represent the considered judgment of each

juror.

"It is your duty, as jurors, to consult with one
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another and to deliberate with a view to reaching an agree-

ment, if you can do so without violence to individual judg-

ment. Each of you must decide the case for yourself, but

do so only after an impartial consideration of the evidence

with your fellow jurors. In the course of your deliber-

ations, do not hesitate to reexamine your own views and

change your opinion if convinced it is erroneous. But

do not surrender your honest conviction as to the weight

or effect of evidence solely because of the opinion of your

fellow jurors, or for the mere purpose of returning a verdict
"You are not partisans. You are judges -- judges

of the facts. Your sole interest is to ascertain the truth

from the evidence in the case."

THE COURT: There will be one final instruction after
the arguments of counsel.

Mr. Moss.

MR. MOSS: Ladies and gentlemen -~ may it please
the Court and counsel.

THE COURT: Mr. Moss.

MR. MOSS: Ladies and gentlemen, at this point in
the trial, the State has the opportunity and obligation
to give what's called an opening summation where I will
review the facts that I think the State has established

that have proved the charges the State has alleged against
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this defendant. After my opening summation, Mr. Carlson

will have an opportunity to give his final summation. Then

2

3 I will be allowed a rebuttal opportunity following that.

4 Now, first let me say to you at this time, on behalf
5 | of myself and Mr. Kennedy, our sincere appreciation for

6 | the services you have rendered here. You have been atten-

7 | tive. You have paid attention. And I feel confident that

you have given this case a very honest consideration.

8
9 I also would like to thank the Court for his cour-
10 | tesies and patience in the course of this trial. And, Mr.

11 | Carlson, Mr. Carlson has done a valiant job for his client,

12 || and throughout the proceeding, he has proved himself to

13| be a gentleman and a very worthy advocate, and we appre-

14 ciate that.

Now, at the beginning of the case, and while you

15

16 | were being called as jurors, a lot of questions were asked

17 about the burden the State had, and it became apparent very
18 | early that the State had the burden of proving the defen-

19 | dant's guilty beyond reasonable doubt. The State has the

20 | burden of proving the material elements of the crimes charged
21 | beyond a reasonable doubt. And that's really what we're

22 talking about, isn't it, the material elements.

23 In an effort to assist in evaluating what those materi%l
24 | €lements are, I was late into the night last night making

25 | some little charts here so if my printing looks shaky, I
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off-the-record discussion was had.)

THE COURT: Now, the Court has submitted Preliminary
Instruction No. 1 to counsel. I understand that counsel
are willing to stipulate to waive the reading of the Infor-
mation and the statement of the plea, and in lieu thereof
have the Court give as Preliminary Instruction, Instruction

No. 1, 1is that correct?

b

MR. CARLSON: Your Honor, on behalf of Randy McKinney;
I have discussed this matter with him. We are willing to
waive the reading of the Information and have the Court give
what 1t has indicated would be Instruction No. 1.

THE COURT: Thank you, sir. The State?

MR. KENNEDY: The State would agree with that.

THE COURT: Very well.

Ladies and gentlemen of the jury, at this time, the
Court is going to give you some preliminary instruction in
this case. Thereafter, we will take a short recess for some
legal matters that concern the Court alone, and then when
we reconvene, we will proceed with the opening statements,
and thereafter, the adducing of testimony.

"Instruction No. 1. The defendant, Randy Lynn

McKinney, is here for trial upon an Information filed

in this court, by the Special Prosecuting Attorney

of Butte County, Idaho, accusing the defendant with

various crimes, Count I - First Degree Murder;
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Count II - Conspiracy to Commit Murder; Count III -
Robbery; Count IV - Conspiracy to Commit Robbery.

"The Information alleges the crimes to have been
committed as follows:

COUNT I
"That the defendant, Randy Lynn McKinney, on or about
the 8th day of April, 1981, at a place located approxi
mately 5 miles north of Arco, Idaho, and 1 mile east
of Highway 93 on a county road in the County of Butte,
State of Idaho, then and there being, did then and
there willfully, unlawfully, deliberately and with
premeditation and with malice aforethought or at a
time when the said defendant was in the perpetration
of, or attempting to perpetrate robbery, kill and
murder one Robert M. Bishop, Jr., of Blackfoot, Idaho,
a human being, by shooting said Robert M. Bishop,
Jr., in the head with a revolver type handgun and
thereby mortally wounding the said Robert M. Bishop,
Jr., from which he died on the 8th day of April, 1981.'
COUNT 11

"That the said defendant, Randy Lynn McKinney, and
Dovey Small, on or about the 8th day of April, 1981,
in the County of Butte, State of Idaho, did combine
and conspire to commit the following crime against

the people of the State of Idaho: The Crime of
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Murder in the First Degree. That it was part of said
conspiracy that the said defendant and Dovey Small,
co-conspirators, would commit the crime of Murder

in the First Degree."

"In furtherance of the conspiracy, and to effect
the purpose thereof, the defendant and his co-
conspirator performed the following overt acts: 1)
The said defendant, Randy Lynn McKinney, and Dovey
Small obtained a handgun. 2) They then invited and
encouraged one Robert M. Bishop, Jr., to take them
in his automobile from Blackfoot, Idaho, to Arco,
Idaho, and areas around Arco. 3) They then did invit
and encourage Robert M. Bishop, Jr., to take said
Randy McKinney to an isolated place outside of Arco,
Idaho. 4) At that time the said Randy Lynn McKinney
took a handgun into his possession, either loaded
or determined that it was in fact loaded. 5) The
said Randy Lynn McKinney theén did aim the gun and
shoot the said Robert M. Bishop, Jr., in the chest.
6) After shooting the victim in the chest, the said
McKinney did then walk toward Robert Bishop, Jr.,
and aim the gun, from a very short range, and shoot
the said Robert M. Bishop, Jr., four times in the

head."
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COUNT III
"That the said defendant, Randy Lynn McKinney, on
or about the 8th day of April, 1981, in the County
of Butte, State of Idaho, did feloniously and by means
of force or fear, take from the possession, from the
person or from the immediate presence of Robert M.
Bishop, Jr., certain personal property, to-wit: a
wallet containing money and credit cards, and a jacket
belonging to Robert M. Bishop, Jr., and also a 1979
Ford Mustang automobile, the property of Great Wes-
tern Financial Corporation d/b/a New American Real
Estate, all of which was accomplished against the
will of said Robert M. Bishop, Jr., in that the said
defendant threatened to shoot and shot Robert M. Bisho
Jr., with a handgun."

COUNT IV
"The said defendant, Randy Lynn McKinney, and Dovey
Small, on or about the 8th day of April, 1981, in
the County of Butte, State of Idaho, did combine and
conspire to commit the following crime against the
people of the State of Idaho: The Crime of Robbery.
That it was part of said conspiracy that the said
defendant and Dovey Small, co-conspirator, would commi
the crime of robbery in violation of Idaho Law."

"In furtherance of the conspiracy and to effect
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the purpose thereof, the defendant and Dovey Small,
co-conspirators, performed the following overt acts:
1) The said defendant and Dovey Small did invite

and encourage said Robert M. Bishop, Jr., to take
them in an automobile from Blackfoot, Idaho, to Arco,
Idaho, and the vicinity of Arco, Idaho; 2) That they
did encourage him to take Randy Lynn McKinney and
Randy Lynn McKinney did take a handgun into his pos-
session and either load or determine that it was
loaded..." --

THE COURT: I think there is a typographical error
excuse me.

(Short pause.)

THE COURT: Yes. I will pick up the paragraph that

15 || was partially read to you and complete it.

16
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COUNT 1V

"The said defendant, Randy Lynn McKinney, and
Dovey Small, on or about the 8th day of April, 1981,
in the County of Butte, State of Idaho, did combine
and conspire to commit the following crime against
the people of the State of Idaho: The Crime of Rob-
bery. That it was part of said conspiracy that the
said defendant and Dovey Small, co-conspirators, would

commit the crime of robbery in violation of Idaho

Law."
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"In furtherance of conspiracy, and to effect
the purpose thereof, the defendant and Dovey Small,
co-conspirators, performed the following overt acts:
1) The said defendant and Dovey Small did invite
and encourage said Robert M. Bishop, Jr., to take
them in an automobile from Blackfoot, Idaho, to Arco,
Idaho, and the vicinity of Arco, Idaho; 2) That they
did then encourage him to take Randy Lynn McKinney,
and Randy Lynn McKinney did take a handgun into his
possession and either load or determine that it was
loaded; and 3) Did in the furtherance of said con-
spiracy, and in order to complete the robbery, threat-
ened and/or shoot the said Robert M. Bishop, Jr.,
with said handgun, taking his life; 4) That he did
therecafter take from the possession of, and without
the consent of the said Robert M. Bishop, Jr., his
wallet, his credit cards and money, his jacket, and
a certain automobile described as a 1979 Ford Mustang,
the property of Great Western Financial Corporation
d/b/a New America Real Estate; 5) The said defendant
and Dovey Small did then use the said personal pro-
perty as their own."

"Now, to each count of this Information, the
defendant has, prior to this trial, interposed a plea

of 'mot guilty.'"
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"These pleas require the State to prove every
material allegation of any Count before the defendant
can be found guilty thereof."

"Preliminary Instruction No. 1(a): The Infor-
mation filed against the defendant is merely an accu-
sation, and should not be considered by you as evi-
dence, or allowed to prejudice you or influence your
minds against the defendant. The Information, in
this case, is a mere formal charge for the purpose
of putting the defendant on trial, constitutes no
evidence of his guilt, and no juror shall weigh it
as any evidence against the defendant!

"Preliminary Instruction No. 2: Before you
can convict the defendant of any crime charged in
any count against him by the Information, you must
require the prosecution to prove every material alle-
gation contained in the Information beyond a reason-
able doubt; and if, after a consideration of all
of the evidence in the case, you entertain a reason-
able doubt of the truth of any one of these material
allegations of any count then it is your duty to
give the defendant the benefit of such doubt and
acquit him."

"Preliminary Instruction No. 3: A defendant

in a criminal action is presumed to be innocent until
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the contrary is proved, and in case of a reasonable
doubt whether his guilt is satisfactorily shown,

he is entitled to an acquittal. This presumption
places upon the State the burden of proving him guilty
beyond a reasonable doubt. Reasonable doubt is defineld
as follows: It is not a mere possible doubt; because
everything related to human affairs, and depending

on moral evidence, 1s open to some possible or ima-
ginary doubt. It is that state of the case which,
after the entire comparison and consideration of

all the evidence, leaves the minds of the jurors

in that condition that they cannot say they feel

an abiding conviction, to a moral certainty, of the
truth of the charge."”

"Preliminary Instruction No. 4: The rule of
law, which clothes every person accused of crime
with the presumption of innocence, and imposes upon
the state the burden of proving his guilt beyond
a reasonable doubt, is not intended to aid anyone
who is in fact guilty to escape, but 1s a humane
provision of law, intended, so far as human agencies
can, to guard against the danger of an innocent person
being unjustly punished."

"Preliminary Instruction No. 5: It is not neces-

sary that all the facts and circumstances surrounding
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the testimony and the evidence that is given on behalf
of the State shall be established beyond a reasonable
doubt. It is necessary that all the facts and circum-
stances in evidence, together, shall establish the
defendant's guilt beyond a reasonable doubt."

"Preliminary Instruction No. 6: Your function
as jurors is to determine what the facts are and
apply the rules of law that I give you to the facts
as you determine them to be. You will then attempt
to reach a conclusion as to the guilt or innocence
of the defendant. That conclusion will be your ver-
dict. You will determine what the facts are from
all the testimony and the exhibits that are submitted.
You are the sole judges, the exclusive judges, of
the facts. In that field neither I nor anyone else
may invade your province. I shall endeavor to pre-
side impartially and not to express my opinion con-
cerning the facts. On the other hand, and with equal
emphasis, I instruct you that you are bound to accept
the rules of law that I give you, whether you agree
with them or not."

"Preliminary Instruction No. 7: You must deter-
mine which of the witnesses you believe, what portion
of their testimony you accept, and what weight you

attach to it. At times during the trial I may sustain
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objections to questions asked without permitting
the witness to answer, or, where an answer has been
made, I may instruct that it be stricken from the
record and that you disregard it and dismiss it from
your minds. You may not draw any inference from
an unanswered question nor may you consider testi-
mony which has been stricken in reaching your decisiony.
The law requires that your decision be made solely
upon the competent evidence betfore you. Such items
as I exclude from your consideration will be excluded
because they are not legally admissible in a trial."
"Preliminary Instruction No. 8: The law does
not, however, require you to accept all the evidence
I shall admit, even though it be competent. In deter
mining what evidence you will accept, you must make
your own evaluation of the testimony given by each
of the witnesses and determine the degree of weight
you choose to give to that witness's testimony. The
testimony of a witness may fail to conform to the
facts as they occurred because the witness is inten-
tionally telling a falsehood, or because the witness'§d
recollection of the event is faulty, or because the
witness did not accurately see or hear that about
which the witness testifies, or because the witness

has not expressed himself clearly in giving the
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testimony., There i1s no magic formula by which one
may evaluate testimony. You bring with you into
this courtroom all of the experience and background
of your lives. In your everyday affairs, you deter-
mine for yourselves the reliability or unreliability
of statements made to you by others.

"The same tests that you use in your everyday
dealings are the tests which you apply in your deli-
berations. The interest of lack of interest of any
witness in the outcome of this case, the bias or
prejudice of a witness, if there be any, the appear-
ance, the manner in which the witness gives his testi-
mony on the stand, the opportunity that the witness
had to observe the facts concerning which he testifies
the probability or improbability of the witness's
testimony when viewed in the light of all of the
other evidence in the case, are all items to be taken
into your consideration in determining the weight,
if any, you will assign to that witness's testimony."

"Preliminary Instruction No. 9: When I have
completed these opening instructions to you, the
attorneys will have opportunity to make opening state-
ments to you, in which each will outline for you
what he expects to prove as his client's case. The

purpose of such opening statements is to give you
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each party's claims so that you will better under-
stand the evidence as it unfolds before you. What
is said in such statements is not itself evidence,
however."

"Preliminary Instruction No. 10: At times during
the trial, objection may be made to the introduction
of evidence, or motions concerning applicable law
or procedure may be made. Arguments in connection
with such objections are sometimes made out of the
jury's presence. Any ruling upon such objections
or motions will be based solely upon the law. You
must not infer from any such ruling or from anything
I say during the course of the trial that I hold
any views for or against either side of this case."

"Preliminary Instruction No. 11: Evidence may
be either direct or circumstantial. It is direct
evidence if it proves a fact, without an inference,
and which in itself, if true, conclusively establisheJ
that fact. It is circumstantial evidence if it provesg
facts from which an inference of the existence of
another fact may be drawn.

"An inference of fact is one which may logically
and reasonably be drawn from another fact or group
of facts established by the evidence.

“"The law makes no distinction between direct
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1 and circumstantial evidence as to the degree of proof

2 required; each is accepted as a reasonable method
3 of proof and each is respected for such convincing
4 force as it may carry."

5 THE COURT: Now, ladies and gentlemen of the jury,

6 as I informed you, there was a matter for the Court alone.
7 And I am going to excuse you for approximately ten minutes.
8 I am going to remind you to heed the admonition that you

9 must not discuss this case with any person or among your-
10 selves. Youwmust not form or express any opinion concerning
11 this case. You may now pass from the courtroom, please.

12 If you will remain seated while the jury leaves the
13 courtroom.

14 (WHEREUPON, at 10:31 o'clock a.m., the jury left

15 the courtroom, and the following proceedings were had and
16 entered of record, to-wit:)

17 THE COURT: Now, counsel, there was a matter which
18 came up concerning the presence of particular witnesses.

19| We'll start with the premises that witnesses have been ex-
20 cluded, and I believe there was an exception, was there

21| not, already on the part of the defendant's witnesses, is

22 | that correct, Mr. Carlson?

23 MR. CARLSON: Yes, sir.
24 THE COURT: Or was there --
25 MR. CARLSON: I believe Mr, Hinds is present as
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STATE OF IDAHO,
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RANDY LYNN MCKINNEY, COUNT I
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IN TIE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTR1ICT

STATIL OI" IDARO, IN COUNTY OF BONWEVILLE

~

-
P
i
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1

STATE OF IDAHO,

Plaintiff,
HGS OF THE COURT IN
ERING DEATH PLMALTY
CCTION 19--2515,
O

i
-
1>

THE COURT MAKES THE FOLLOWING FPINDINGS:
1. Conviction

The above defendant was found «qulltv of nmurder of the

degree by a jury. Doeloendant was, and now 1is,
by William . Carlson, Esu., courl-appointed counscl.
fdaho Code 13-4004 providos every person gullty of murder

of the first degree shall be punished by death or

for 1i1fe, subject to the provision of Idaho Code 19-2515.
Idaho Code 19-2515 provides that a dcath sentence shall
not be imposed unless the court [inds, bevond a reasonable doubt,

at least one of the statute's enumcrated agqaravating circumstances;

and, 1f so found, the court 11 impose a death sentence unless

the court finds wmitlgating circumstances that outwelgh thoe gravity

Oof death

of any aggravating clrcumstance found and make impositi
injust.

The defendant was also found guilty of jury verdict of

conspliracy to commit murder, conspiracy to comimit robbery and

FINDINGS OF THE COCUR



robbery; all as to the nmurder victin.

2. Prescentence Report

resentence report was prepared by order of the court and

>
e
=

a copy delivered to defendant's counsel at least seven davs

.C. 19-2515%, and the

—

prior to sentencing hearing pursuaant to
Idaho Criminal Rules. At the sentencing hearing, upon motion of
the defendant, the defendant's version of the criminal act and

his explanation for the act which cmanated from the presentence

interview with the defendant, werc stricken as being violative

=

of the fifth amendment rights of defendant, as were the attached

vsychlatric and psychological reports. Sec, Estelle v. Smith,

68 L bEd 24 359, (1981). The presentences report, as so mnodified was
ordered filed for consideration by the court. The defendant oblected

13
1

to police reports and w statements attached to the presentence

- - 5

report; the court deniled the Mot ion. Upen reconsideration, and

Tor the reason that such matters should not be considered in sent-

encing in a capital case, the same having been ordered stricken

and to be disregarded.

3. Sentencing Hearings
A sentencing hearing was held Friday, March 5, 1982, for the

purpose of hearing all relevant evidence and arguments of counsel

in aggravation and mitlgation of offense. The court adjourned

the hearing to Tuesday, March 9, 1982, arnd on such date the matter

was further heard and submitted for the findings of the court in

o

[

considering the death penalty. Two reasons for continuing the

4
hearing werc: (1) to affora the state the opportunity to furnish
further foundation for admittance of offered exhibits, and

(2)

h

or the defendant to prepare for argument as to the statutory

state announced it wa

4]

=2
n
=
oy
9]

aggravating clrcumstances upon

relyilng.
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4. Facts and Arcguments found in

Aggravation and Statutory

Aggravating Circumstance found

Under Section 19-2515, Idaho Code

The defendant and Dovey Small were lovers, they left Bullhead,

Arizona and hitchhiked into California to vist with various of
the defendant's relatives. From California they hitchhiked with
their destination being somewhere in Oreqgon where the defendant
would obtain employment working in the woods. They planned to
stop in Blackfoot, Idaho, where Dovey Small's two sisters lived.
In their hitchhiking toward Blackfoeoot, Idaho, they had with them
clothing, little money and cquipment for outdoor sleeping.
more or less lived off the land and several kind pe ns with
whom they caught rides bought them something to eat. The defendant
had a .22 revolver; he planned on gcing big time -- no more
penny-ante. They reached Malad, Idaho, and stayed in a motel for
two nights. During the eveninag of April 7, 1981, when they
arrived in Blackfoot, Idaho, the plans of the defendant and

Dovey were discussed

Dovey and Randy would

Ada Mangum, a sister
who had a motor vehic

way hitchhiking from

perhaps from a point
expected that Robert
of killing Mr. Bishop

was determined to be

a

Arco and the highway

intc Montana, because
area cof Montana whilch
FINDINGS O THE COURT

nd a basic plan was conceived whereby

a

hitchhike on Pursuant ther

of Dovey, contacted Robert M. Bishop, Jr.,

le tc lend assistance to Dovey and Randy on theilr
some polnt alonag Interstate Highway I-15;
out of Idaho Falls. The next morning it was
M. Bishop, Jr., would appear. The thought
had already entered defendant's mind. It

advisable for them to go to Montana by way

which leads up tihirough Salmon, Idaho and

jobs might bhe more readily available in ti
is primarilv agricultural and ranchinca.
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Mr. Bishop, Ada Mangum, the defendant and Dovey procceded toward

Arco. They stopped on the ar Atomic City, called

3

Sam's Place, where they drank some beer and played some pooi.
Either before departing that morning and prior to arriving at
Arco, or perhaps, both, there was passed around among them a
marijuana cigarette. The parties wont on through Arco to a town
called Moore about seven milcs north of Arco. There they went
to a club called the Antlers Club and again drank some beer and
pplayed some pool. Because Dovey hoped to collect some money

owed her by Jacquelyn Wheeless and because Ada wantad to visit a

friend who lived in Arco, Denise Garner, they proceeded to a home

in Arco where Denise Garncr lived with her two children an

oN

T2

.

bovfriend, Casey Wheeless. Casey Wheeless was the son of Jacquelyn
Wheeless. He told them Jacquelyn was living in a trailler home
a few miles out of Arco toward Butte City. The group decided

then

to yo to Jacqguelyn's home. was to accompany

where the residence was. oOn the way Dovey and Ada rode with

®

asey Whecless in his vehicle and Robert Bishop and the defendant
followed in Bishop's vehicle. On the way the Wheeless vehicle
stopped, Dovey went back and conferred with Randy momentarily, and
Randy gave Dovev the .22 revolver. Dovey returned to the Wheeless
car. The vehicles proceeded and on the way Dovey stuck her arm
out the window and shot the .22 revolver once. At the Jackie
Wheeless residence Dovey was unsuccessful in collecting her money
and there was an argument concerning Dovey's right to he paid.

Mr. Bishop favored the position that Dovey was entitled to her
money. The parties then returned to the residence of Denise
Garner where they all went in for a few minutes. Dovey and Randv
spent the time in the kitchen with Cascy Wheeless. Dovey told

"

Casey Wheeless that he "owed her one" and tried to get Casey

Wheeless to kill Mr. Bishop so that she and the defendant could
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take the Bishcp vehicle Rishop's credit cards and bc on thelr
way. Wheeless declined to have anvihing to do with it. Defendant
and Dovey then inguired of Wheeless where they might find a remote

spot in the desert where thev could kill Bishop and cover up or

burn his body. Ada called the antlers Club and talked with the

oy

nanager-bartender, Roy Heldcrman, and asked him whether he would
buy her a beer if she brought him some business. The group left
Arco and proceeded to the Antlers Club where Dovey, the defendant
and Ada exited the car. The defendant and Dovey held a brief
conversation near the vchicle. Ada walted for Dovey ncarer the
Club's entrace bevond earshot. Ada and Devey then procecoded intc
the bar. The defendant and Mr. Bishop did not come in. Dovey
and Ada engaged in a pool game with two men and each drank part
of a heer.

Defendant and Mr. Bishop drove to an old gravel pit wheore

they prepared for target practice. Defendant shot Mr. Bishop

through the arm, the chest and into the backbone. Thercaft

defendant approached and in execution style placed four bullets
into the brain of Mr. Bishop. MMinutes after defendant had departed
with Mr. Bishop, he appeared just inside the door of the bar and
summoned the women to leave. They immediately procecded out of
the bar. The absence of Mr. Bishop and the presence of his car

suggested a question propounded by one or the other of the women

as to Mr. Bishop's whercabouts. Randy replied "I killed him.

-

shot him once in the stomach and five times 1In the head.
Disbelief was expressed and Randy sald he would show them.
Thereupon Randy drove :the vehicle to the old gravel plt situatad
a few miles away and stopped the car. The women obscrved Mr.

Bishop lying on the ground. With defendant driving, the party

]

of three then proceeded in Mr. Bishop's car toward Blackfoot.



As Dovey sat upon Mr. Bishop's jacket (which was on the consola

between the two passcénger seats in the front of the

. k)

she examined Mr. Bishop's wallet. The defendant and Dovey cautioned

w

Ada not to say anything about the matter. AaAda was let out at
her trailer home in the Blackfoot area. Dovey and the defendant
procecded to Pocatello where they used one of Bishop's credit cards
to buy gasoline. The defendant forged Bishop's name on the purchase

Yy g9 3 [
slip. Dovey had left her dog with Ada's daughter. A call was

|3 g J

made to Ada advising her that they were returning to pick up the

dog.  In the meantime, Ada had communicated to friends what had

occurred and the police were informed. Police responded by
proceeding to the Mangum residence.

Dovey and the defendant arrived from Pocatello and proceeded to
a bowling alley near Ada Mangum's trailer home. They phoned
Ada's home, inguiring of noticed police activity there, and

ev. This information

i3]
-
—

adviscd of theilr presence at the bowling

.

the defendant resulted.

was relayed to the policco
These facts proven at trial compel this court's finding,
hereby made, that beyvond a reasonable doubt defendant in the
perpetration of the robbery of Robert M. Bishop, Jr., inflicted
mortal gun shot wounds accompanied with a specific intent to cause

the death of Robert M. Bishop, Jr., a human being. This conduc!

is encompassed by aggravating circumstance, Tdaho Code 19-
wnilchh is found beyond a reasonaibrle woubt.

Defendant's argument against the aggravating circumstance found

was that defendant's trial testimorny to the effect that his part

of the shooting was accidental and that Dovey Small administered
the coup de grace should be believed.

In this, it is arxgued that the time period reguilted by

FINDINGS OF THE COURT -0~



pathology opinion between the first shot to the bedy and the four
shots to the head, when considercod with the travel time 1nvolved,
was longer than the defendant's absence from the bar as estimate
by the witnesses.

Defendant's first version (tc the police 2April 9, 1981) was
that Dovey's and his dog playfully bit his heel and caused
the gun to discharge killing Bishop; that his next recollection
was going back to the bar to get the women, telling them what
happened; and at their suggestion, golng back to sce i1f Bishop
was allive; trying to 1lift Bishop; lcaving becausce of being scared.
x. S at trial; Ex. F at scentencing hcaring.

Defendant's version at trial was that he accidentallv shot
Bishop, returned to the bar for the women and went back to the
scene where Dovey Small took the gun and punped five shots into
Bishop.

De fendant's version at trial concerning the shooting was a

[

pure fabrication.

The argued discrepancy between witness estimates of time inter-
val of defendant's absence from the bar, 15 to 30 minutes, vis a vis
pathology evidence and opinicn as to the time interval between the
first shot and the four head shots has basic problems. The
evidence of the absence interwval 1s strictly estimation. The
pathology evidence and opinion can be satisfied by 5 to 10 minutes.
The round trip travel distance by road is 5 to 7% miles depending
upon the chosen route. There 1s no necessary discrepancy.

The import of what the jury found is irrelevant to the court's
findings as to the statutory aggravating circumstances. 1.C.
19-2515 directs court findings to be made upon evidence. The jury

verdict simply triggers consideration of the death penalty.

FINDINGS OF THE COURT -7-




For what 1t 1s worth:

The different methods charged in Count I of the Information
as to committing murder of the first degree: (1) wilfull, decliberate
and premeditated murder; and (2) felony murder, resulted in jury
verdicts of guilty as to both methods of committing the murder.
The court's instructions as to the elements of the crimes,
murder of the first degree, and robboery, and the gulilty verdicts
thereon, reveal that the jury found bevond a reasonable doubt, the
defendant planned to rob and kill and did rob and kill Robert M.
Bishop, Jr. In addition, the jury found defendant yuilty of
congpilracy to commit murder of the (st degrece and guilty of
consplracy to commit robbery; these as to the victim, Robert M.
Bishop, Jr.

Aggravating circumstance, Standard 7, which has been found

by the court in this case beyond a reasonable doubt is a standard

which 1s specifically or objectively measureable. > Godfrey

vs. Georgia, 64 L. bBd. 24 398, 403 n.2(1980);

Georgia, 49 L. Ed. 24 859, (1976}, for similarity of the aggra-
vating standard applied and crime involved.

In addition to Standard 7 the State arqgued the applicability
of Standard 6. "By the murder, cr circumstances surrounding

hiblted utter disregard for human

its commission, the defendant ox
life." I.C. 19-2515(f) (6).
Standard 6 is said to reach the cold-blooded, pitiless slayer.
Osborn, 631, P. 2d at 201. In Osborn the Idaho Supreme Court
stated Standard 6 overlapped with the statutory aggravating

y(3), (£)(5). DBv parity of

o

(£} 2y, |

rt

w

circumstances of I.C. 19-251

reasoning Standard 6 could well overlap with Standard 7. In this, it
can be said that one who plans to and does murder to rob the

victim has exhibited an utter disregard for human life.

FINDINGS OF THE COURT -8-



court believes tha

The
decision 1s not a mere

(o n

circumstances and "Y" numb

reasoned judgment welghing

counting

er of

t the

process of

the facts of

mitigating circumstances,

a case

iy

A

vating standard against mitigating clrcumstances to determine

whether imposition of death

283 So0.2d 1, 10

Dixon,

(Bistline, J. concurring).

It is gleaned, perhaps

Court is of the view

found will go into the

(Fla.

that all

valuation

1973);

to the contrary,

penalty 1is mandated by

orn,

the

law.

but a

meeting an agyra-—

procodure employed in the scntencing

ot

X" number of agygravat

State wv.

631 P. 2d at 208,

Idaho Supreme

process whereby the statutory

aggravating circumstance or clrcumstances arce balanced against

mitigating circumstance or

found statutory

aggravating clrcumstance could upsct

avold any such potential p

this court

at 210-211,

aforementioned,

198 and

5. Facts

0

In mitigation the def

categories of factors

clrcumstances, to wit: i

background and environment

cnaracter); tne defendant'

aggravatlng circumstance

Bistline, J.

circumstances

the
roblom,

rejects Standard
concurring)

Arqgument

and

cndant's counsel r

that are properly considered as

D

¢oyouth of
(as indicators of

s degrece of

found;

or overlapping st

G.

Tenda

that

balancing process. T

and f[er the further reasons

)

t; the detl

personality and

i
T

culpablility for the crime

comnitted; and tine defendant's potential for rehabilitation.
Specific facts and premises were argued in support of these
initigating circumstances.

(a) [listorical facts brougnt into scope, aside the facts

and circumstances of tiae crime.

Tae defendanti, a male caucasion, was vorn November 4, 1206
1Je is unmarricda. o may e the fataer of a c¢nild Diana Allen,
age 3, and 1is the of Julie scKinney, mothered by Dovey
Swall, and born in wovember 19Y81. The defendant lived with a

1™ AR

3

statutory aggravating circumstances

an erronecusily

atutory

siitigating




voung woman for periods of time over a tnree year span. A
child was born to tne woman during tihils relationship.
ilis mother, Karen Ponting, 1s age 33. His father, James

Ponting, 1s aye 38. ile
Defendant was born
tne llth grade, and nas

mecnanics and tree servi

lie descripes nis

riding motorcycles,

int

nas one brotner and two sisters.

in California. He comwleted

experience in welding, palnting, auto
co.
terests and activities as girls, drawing,

television and reading western

fiction. 1In the past ne has boeen associated with a motorcycle
group called tne "Vagos."
The defendant had confrontations with Dovey Small's former

paratour in winning ner
Arizona,
cane to Idaho and
tareats.

His mother
close to
as easily led by T
who readily plame

Defendant

alconol related problems.

variety of illicit drugs,

occurred approximately

includea

describes

his parents and

females.

describes

over, Thne confrontations, in Bullnead,
taree smonths before tne ©

fignts, drawn and pointed guns and
nim as mellow and easy golng, and
siplings. She also characterizes him
His aunt characterizes inim as one
for conduct of others.
aimself as a socilal drinker with no
Defendant speaks of having used a

and naving no dependency on them.

Or. Gary Paine, Pn. . Llcensed Psychologist, testified to
the effect that defendant has no glgantic disorders, but
diagnosed him as having an "inadequate personality’, a vague
diagnostic category which as a variety ol featurcs associated
witin it, such as:

1. Inadeyuate impulse control over anger and feelings;

2. Tendency to dJdo things for tae pleasure of others, ratner

than self; and

3. A poor perception of self; a lack of life goals.

Page




4. Mood confusion, not knowing now he feels from one sit-
uation to tine next.

The doctor describes defendant intellectually as in the
dull-normal range (a low-average I1.0. score of 82); age-
wise in late adolescence; and as naving tae cnaracteristics of
beiny lmpulsive, certainly a follower, and lixely to lead only
those less adequate or capable. ‘The woctor had tested thne de-
fendant twlice in June, 1981 and determined thnat he was responsible
for his actions.

Defendant's only criminal vecord 1s as shown on the presentence

.

report; a juvenile felony proceediny involving burglary, grand
tneft and receiving or withholding stolen property, for which
defendant was on probation for about a yecar and a half.

The defendant's specific urginygs as vresented at the sentencilng
hearing are that the defendant:

1. is a young man, only nincteen vears old, that he 1is
not a hardened criminal;

2. has had little or no involvencent with the criminal
justice system;

3. has not previously engaged in conduct endangering
persons or lives, conduct during his nineteen

Y .

vears does not show that he deserves to die;

4. 1is quiet, kind and gentle and does not have a
vicious personality, that he is weak not vicious;

5. 1s a follower not a leader, that he was led by a

woman whom he thought he loved, Dovey Small;

6. 1s easily taken advantage of by others;

7. has some drug and/or alicohol problems;

8. committed his crimes because of impulsive behavior;

9. did not have the intent to kill at the time of the robbery;
and

10. was lving when he made lnculpatorv statements in letters

and in post-trial conversations because of a desire to
protect Dovey Small.

o
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T

and many

extent interrelated

The specific urglings are to an

E

of them bear on the general mitigating issues of youth, background

and environment, culpability and rehabilitation potential. For

that reason the followilng discussion and findings must necessarily
deal with the urgings in a somewhat composite mannecr.

Defense counsel urges the youth of the defendant as

a mitigating factor. This court is of the opinion that age

standing alone has very little import 1in mitigation where the
defendant 1s not a minor. See B}g@y@qﬁﬂ!LﬁArizqgg, 54 L.Ed. 24 34
(1977) . In Idaho the defendant is responsible for his crime as an
adult. I.C. 18-216(1); Compare @Qlf v. State, 99 Idaho 476 (1978)
The defendant is now twent years old. He was nineteen when

ne conspired, robbed and murdered. Compare Jurekwv:_ggxag,
49 L.Ed. 24 929 (1976) (defendant 22 vears old at time of the crim
death sentence affirmed).

The presentence report, throuch the defendant's own

i

statements, shows that the defendant has cexperilence in matter

of life, such as: wusc of street drugs at the age of Lwelve;

assoclation with a motorcycle group and tatooing of his body at

the age of fourteen; felonious criminal activity at the age of

fifteen; an
a child by
matters as

mitigation

character.

d a live-in relationship with a young woman producing

The court considers these

the age of seventeen.

factors which welgh against evidence proffered in

as to the defendant's inexperience,

and easy-golng

The court finds that the

defendant 1is a

"street-wise"

ninteen-year-old whose own statements show

a pattern of criminal

behavior beginning at the age of twelve, though his cnly formal

criminal record prior to this time shows only one contact with the

Jjustice systen.

Page 151
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It 1s urged that the defendant has not previously engaged
in person or life-threatening conduct. Except for the present
murder and report of threatening gunplay in the record this appears
to be true. However, standing as a bare assertion with the
rnioted exceptions, the court finds nothing remarkable about this
fact which entitles it to welght in mitigation.

Urgings of counsel direct attention to contended attributes
of the defendant such as a claimed characteristic of being easily
led by women. The only evidence proferred in support of this

claim is the general testimony of the defendant

mother. No
specific examples to 1llustrate or support this averred character-

istic are found in the record, testimony or sentencing information.

The defendant tells of belng interested in girls and his
history reflects an ordinary affinity toward the opposite sox.
The sentencing report indicates that the defendant lived with a
young woman for periods of time over a three-year sgpan. To tho
court this decs not show domination by women, but rather a male
attraction for the femalc sex.

While Karen Ponting's characterization may have been true
of the defendant at some time when the defendant was in his
early teens, 1t 1s not supported as to his later teenage years.

The court finds as to any influence Dovey Small may have
exerted, defendant was no less than an egual conspirator, and
as aforesaid, was the killer.

Defense counsel has urged the defendant's impulsiveness in
mitigation, seeking to tie it to the inability to decide what
actions to take before acting. This urging strancgely conflicts with
the defendant's meliow and easv-going character attributed o him
by his mother. However, Dr. Gary Payne testified that one of the
defendant's minor character defects is an inadeguate impulse

control over anger and feelings.

J—
U
[

Page
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The doctor stated that as compared to
most peoples', means that the defendant i1s less likely to think
abouc the limits of a particular course of action. That is,
that the defendant would not be as likelyv to be concerned about
difficulties that might follow from engaying in certain behavior
as would most peowle, whether the conseguences be legal, financial,
personal or otherwise.

The defendant's handwritten letter to Dovey Small, dated
June 28, 1981, weighs against the claimed characteristic of
impulsiveness (with the meaning given it by defense counsel) in
commitlbing the instant crime.  The defendant stated that he will
be up for life imprisonment should somceone try Lo break up him
and Dovey once he 1s out on parole. This at least shows that the

defendant has contemplated and considoered future violence against

5

persons, and tends to negate the claim that the past violent

acts of the defendant stemmed from an inability to decide what

1

action to take, rather than from a considered decision to act

3

though without regard to the conscuuences. The court finds that

any impulsive tendencies of the defendant are not remarkable.

o

Defense counsel argues that the defendant's degree of cul-
pability is mitigated by his use of alcohol and/or drugs.
evidence fails to establish any substantial degree of irpairment
of the defendant on the day of the c¢rimes, April 8, 1981. To the
contrary, the information avallable to the court shows, and the
court finds, that the defendant had a good memory concerning many
of the details of that day's ovents (disregarding the obviously

perjurous version of the killing defendant gave at his trial)

dispelling any infercnce of ion or impalrment.

Defense counsel additionally urges that the defendant 1s not
a vicious individuval, supporting ithat conclusion with the premises
that he was led by Dovey Small and acted on impulse. The court's

prior discussion concluding that the defendant was neither led
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by a woman nor acted on impulse, combined with the court's finding
as to the facts of the commission of the robbery and murder, dispel
both the premises and thus the conclusion urged by counsel.

The defense argument seeks to dispel post-trial admissions
made to the effect that the def~=ndant in fact fired all of the
shots into Bishop. Suffice to say, the post-trial statements
of the defendant simply disclose his intent to rob and specific
intent to murder Bishow were deliberated, premeditated and
performed; all as the court has heretofore found from the evidence
at trial.

conversations

Other vorsions by defendant appear in two sopara
between Dovey's attorney and defendant which took place after
defendant's trial and occurred in preparation for Dovey's trial.
xs. A and B at sentencing hearing. Therein defendant tells of
shooting Bishop in the body, then of his exccution-style shooting
four bullets into the hcead. Ex. B, P. 20; Ex. A, D. 2. Variocusly:
defendant states he didn't think of killina Bishop until they
arrived at the scene of the murder (Ex. A, P. 3; IEx. B, P. 14. The
thought occurred on the way {(Ex. B, P. 15}; and he was thinking
about 1t at the time he and Dovey and Casey Wheeless talked in
the kitchen at Arco - his mind wasn't made up -~ he didn't know
for sure he was going to do it (Ex. A, P. 4).

The mitigating clrcumstances urqged, variously cvaluated

and found or rejected, having becn conslidered, do not outweigh

ty of the statutory agyravating circumstance found.

6. Reasons Why Death Penalty
Was Imposed.

The court found in written findings the statutory aggravating
standard, I.C. 19-2515(f) (7), "The murder was one defined as

murder in the first &

[t

gree by Section 18-4003, Idaho Code,

subsection ... (d)..., and i% was accomplished with specific intent

FTNNTNAC AR DU SArinm



to cause the death of a human being".

The court found the mitigating circumstances 1n the record

set forth and considered, in writing, do not outweigh the
gravity of the statutory aggravating circumstance found so as
to make unjust the imposition of the death penalty.

In the premises, and perforce I.C. 19-2515(b), it is the
duty of the court to impose a deagth sentence.

LA

DATED and DONE this wZﬁﬁuu day of March, 1982.
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Count I -- Hurder ol tane IMirst iegrece
It is deflendant 1s guilty of Murder
of the First Degree, and of thce possession and use of
a firearn 1n tine cowmcission of thce crime, and tnat he
Le sentenced to pbe punisned by deatn by tne ldano State

Correction,

Fn

Board o

Aay 25, 1982.

Count 11

in a manncr prescribed by

-— Conspiracy

1t is adjudged tue defendant 1s
o Cominlt durder, and tnat he be son

of the Tdaao State

tenced

law, on

Lo Commit Murder

gulity of

Conspiracy

Board of Correction for an

term of not to exceed 30 vears.

COUNT 711 —-- Robbery

It is adjudyed tne defendant is guilty of Robbery,

and toe possession and use ol a firearm in the coanission
of tne crime, and that he be sentenced to the custody
of tne ldano State Board of (Correcction for a fixed term
of the st of his natural lirfc; and for the use of &
firearm in tae Robbery, a terim of not to exceed 15 years
to run consecutive to such fixed term of life.

Count 1V -- Censpiracy to Commit Robpery

1t is adjudged tne detfendant 1s guilty of Cons

ne

to Commit Robbery, and taat
of the Idaho State Board of
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term of not to exceed

All sentences not exp

shall run concurrently.

ressly provided

Defendant is remanded to custody

Idano State J3oa

delivered to

of Correctic: oxecution sentences.

DATED thils 27tn day of osarch,

TrY N MY AYIAT AT NN ATTT T N TN

ARNOLD T. BLEBL
District Judge
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