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In the Supreme Court of the State of Idaho

l BUKU PROPERTIES, LLC. an Idaho limited
il liability company,
\
|
Il

L AW CLERK

ORDER GRANTING MOTION TO
AUGMENT THE RECORD

Plaintiff-Respondent.

)

)

)

)

| )

| V. )

i ) Supreme Court Docket No. 38561-2011
| RAOEL H. CLARK and JANET C. CLARK, ) Jefterson County Docket No. 2008-941
! husband and wife; ANGUS JERRY )

PETERSON and BETTY JEAN PETERSON, )
| husband and wife, )
| )

)

Defendants-Appellants,

|

‘( A MOTION TO AUGMENT THE RECORD was filed by counsel for Respondent on
é October 28, 2011. Therefore, good cause appearing, ,

| IT HEREBY IS ORDERED that Respondent’s MOTION TO AUGMENT THE RECORD
| be, and hereby is, GRANTED .and the augmentation record shall include the documents listed below,
1 file stamped copies of which accompanied this Motion:

| 1. Affidavit of DeAnne Casperson in Support of Motion for Leave to Take Depositions

I Duces Tecum of Jerry Peterson and Betty Jean Peterson Pursuant to Idaho R. Civ. P.
27(b), with attachments, file-stamped June 3, 2011;

’ 2. Memorandum in Support of Motion for Leave to Take Depositions Duces Tecum of Jerry

| Peterson and Betty Jean Peterson Pursuant to Idaho R. Civ. P. 27(b), file-stamped June 3,

1 2011;

‘1 3. Motion for Leave to Take Depositions Duces Tecum of Jerry Peterson and Betty Jean

| Peterson Pursuant to Idaho R. Civ. P. 27(b), file-stamped June 3, 2011; and

5 4. Minute Entry Mgion for Leave to Take Depositions, file-stamped June 15, 2011.

DATED this _, day of November, 2011.

For the Supeme Court

AUGMENTATION RECORD (7 # T

%,Stephen W. Kenyon, Clerk

ORDER GRANTING MOTION TO AUGMENT THE RECORD - Docket No. 38561-2011

1 cc: Counsel of Record




In the Supreme Court of the State of Idaho

BUKU PROPERTIES, LLC, an Idaho limited
liability company,

ORDER GRANTING MOTION TO
AUGMENT THE RECORD

Plaintiff-Respondent,
V.

RAOEL H. CLARK and JANET C. CLARK,
husband and wife; ANGUS JERRY
PETERSON and BETTY JEAN PETERSON,
husband and wife,

)

)

)

)

)

) ;

) Supreme Court Docket No. 38561-2011
) Jefferson County Docket No. 2008-941
)

)

)

)

)

Defendants-Appellants,

A MOTION TO AUGMENT THE RECORD was filed by counsel for Respondent on
October 28, 2011. Therefore, good cause appearing,

IT HEREBY IS ORDERED that Respondent’s MOTION TO AUGMENT THE RECORD
be, and hereby is, GRANTED and the augmentation record shall include the documents listed below,

file stamped copies of which accompanied this Motion:

1. Affidavit of DeAnne Casperson in Support of Motion for Leave to Take Depositions
Duces Tecum of Jerry Peterson and Betty Jean Peterson Pursuant to Idaho R. Civ. P.
27(b), with attachments, file-stamped June 3, 2011;

2. Memorandum in Support of Motion for Leave to Take Depositions Duces Tecum of Jerry
Peterson and Betty Jean Peterson Pursuant to Idaho R. Civ. P. 27(b), file-stamped June 3,
2011;

3. Motion for Leave to Take Depositions Duces Tecum of Jerry Peterson and Betty Jean
Peterson Pursuant to Idaho R. Civ. P. 27(b), file-stamped June 3, 2011; and

4. Minute Entry Mzion for Leave to Take Depositions, file-stamped June 15, 2011.

DATED this 4 day of November, 2011.

For the Supgeme Court

cc: Counsel of Record

ORDER GRANTING MOTION TO AUGMENT THE RECORD - Docket No. 38561-2011




Charles A. Homer, Esq. (ISB No. 1630)
DeAnne Casperson, Esq. (ISB No. 6698)

HOLDEN KIDWELL HAHN & CRAPO, P.L.L.C.

P.O.Box 50130

1000 Riverwalk Drive, Suite 200
Idaho Falls, ID 83405
Telephone: (208) 523-0620
Facsimile: (208) 523-9518

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

BUKU PROPERTIES, LLC, an Idaho
limited liability company,

Plaintiff,
V.
RAOEL H. CLARK and JANET C.
CLARK, husband and wife; ANGUS

JERRY PETERSON and BETTY JEAN
PETERSON, husband and wife,

Defendants.

RAOEL H. CLARK and JANET C.
CLARK, husband and wife; ANGUS
JERRY PETERSON and BETTY JEAN
PETERSON, husband and wife,

Counter-Plaintiffs,
V.

BUKU PROPERTIES, LLC, an Idaho
limited liability company,

Case No. CV-08-941

AFFIDAVIT OF DEANNE
CASPERSON IN SUPPORT OF
MOTION FOR LEAVE TO TAKE
DEPOSITIONS DUCES TECUM OF
JERRY PETERSON AND BETTY
JEAN PETERSON PURSUANT TO
IDAHO R. CIV. P. 27(b)

1- MEMORANDUM IN SUPPORT OF MOTION FOR LEAVE TO TAKE DEPOSITIONS DUCES
TECUM OF JERRY PETERSON AND BETTY JEAN PETERSON PURSUANT TO IDAHO R. CIV. P,

27(b)

COPRY



N

STATE OF IDAHO

County of Bonneville
DeAnne Casperson, being first duly sworn on oath, deposes and states as follows:

L. I 'am an attorney with the firm of Holden, Kidwell, Hahn & Crapo, P.L.L.C., and
an attorney of rec;ord on behalf of Plaintiff Buku Properties, LL.C (“Plaintiff”). I
submit this Affidavit based upon my own personal knowledge unless otherwise
stated, and in support of the Motion for Leave to Take Depositions Duces Tecum

of Jerry Peterson and Betty Jean Peterson Pursuant to Idaho R. Civ. P. 27(b).

2. On November 16, 2010, Plaintiff filed its second motion for summary judgment,

arguing that Defendants should be required to return Plaintiff’s earnest monies.

The hearing on the motion was set for December 13, 2010.

3. Although the case was previously assigned to the Honorable Judge Moeller, the

case had been reassigned to the Honorable Judge St. Clair. At the hearing, counsel
for Defendants argued that the case should be reassigned to Judge Moeller and was
likely mistakenly assigned to Judge St. Clair. The Court agreed to reset the
hearing to inquire as to the status. The hearing was re-scheduled for January 24,
2011, and the case was again reassigned to the Honorable Judge Watkins, who

heard the motion on that day.

4.  Defendants filed a Notice of Appeal on February 16, 2011, in this matter after the

Court entered its Memorandum Decision Re: Motion for Summary Judgment on

2 AFFIDAVIT OF DEANNE CASPERSON IN SUPPORT OF MOTION FOR LEAVE TO TAKE DEPOSITIONS OF

JERRY PETERSON AND BETTY JEAN PETERSON DUCES TECUM PURSUANT TO IDAHO R. CIV. P. 27(b)



February 3, 2011. That appeal was stayed by the Idaho Supreme Court until a final
judgment was entered.

On April 29, 2011, this Court entered a Final Judgment with regard to this pending
matter. The stay imposed by the Idaho Supreme Court is no longer in effect
pursuant to its order of March 2, 2011.

To my knowledge Defendants have failed to post a bond for the appeal.

On or about May 20, 2011, Plaintiff obtained an Abstract of Judgment as against
Defendants Angus Jerry Peterson and Betty Jean Peterson. Plaintiff subsequently
recorded the Abstract of Judgment in both Bonneville and Jefferson Counties.
Attached hereto as Exhibit A are true and correct copies of such recorded Abstract
of Judgment.

Attached hereto as Exhibit B is a true and correct copy of the deed transferring
ownership of real property described as Lot 5 Block 11, the Meadows, Division
No. 7, to the City of Idaho Falls, County of Bonneville, State of Idaho, according
to the recorded plat thereof (the “Condo Property™), from Glenn Marks to A. Jerry
Peterson and Betty J. Peterson, husband and wife.

On or about January 3, 2011, Defendants Angus Jerry Peterson and Betty Jean
Peterson filed a Certificate of Organization for JBP Holdings, LLC, with the Idaho
Secretary of State. Attached hereto as Exhibit C is a true and correct copy of such

Certificate of Organization.

AFFIDAVIT OF DEANNE CASPERSON IN SUPPORT OF MOTION FOR LEAVE TO TAKE DEPOSITIONS OF
JERRY PETERSON AND BETTY JEAN PETERSON DUCES TECUM PURSUANT TO IDAHO R. CIV. P. 27(b)



10.

11.

12.

13.

14.

15.

Attached hereto as Exhibit D is a true and correct copy of the 'quitclaim deed, dated
January 18, 2011, purporting to transfer ownership of the Condo Property from A.
Jerty Peterson and Betty J. Peterson to JBP Holdings, LLC.

Attached hereto as Exhibit E is a true and correct copy of the quitclaim deed, dated
January 18, 2011, purporting to transfer property described as Township 4 North,
Range 39 East of the Boise Meridian, Jefferson County, Idaho, Section 22: The
Northwest Quarter of the Southwest Quarter (the “Bareground Property”) from A.
Jerry Peterson and Betty J. Peterson, to JBP Holdings, LLC.

Attached hereto as Exhibit F is a true and correct copy of the quitclaim deed, dated
January 18, 2011, purporting to transfer real property as described in Exhibit A to
Exhibit F (the “House Property™), from A. Jerry Peterson and Betty J. Peterson to
JBP Holdings, LLC.

Exhibits E and F hereto describe the property that is at issue in this action.

Attached hereto as Exhibit G is a true and correct copy of the quitclaim deed, dated
February 16, 2011, purporting to correct deed #389451 (the deed purporting to
transfer ownership of the Bareground Property from A. Jerry Peterson and Betty J.
Peterson to JBP Holdings, LLC).

Attached hereto as Exhibit H is a true and correct copy of the quitclaim deed, dated

February 16, 2011, purporting to correct deed #389452 (the deed purporting to

AFFIDAVIT OF DEANNE CASPERSON IN SUPPORT OF MOTION FOR LEAVE TO TAKE DEPOSITIONS OF
JERRY PETERSON AND BETTY JEAN PETERSON DUCES TECUM PURSUANT TO IDAHO R. CIV. P. 27(b)



transfer ownership of the House Property from A. Jerry Peterson and Betty J.

Peterson to JBP Holdings, LLC).

Dated this:_ Q day of June, 2011.

DeAnne Caspersoné a

ot
SUBSCRIBED AND SWORN to before me this g day of June, 2011.
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AFFIDAVIT OF DEANNE CASPERSON IN SUPPORT OF MOTION FOR LEAVE TO TAKE DEPOSITIONS OF
JERRY PETERSON AND BETTY JEAN PETERSON DUCES TECUM PURSUANT TO IDAHO R. CIV. P. 27(b)



CERTIFICATE OF SERVICE
I hereby certify that on ﬂ]lS%gQ day of June, 2011, I served a copy of the
following described pleading or document on the attorneys listed below by hand

delivering, by mailing or by facsimile, with the correct postage thereon, a true and correct

copy thereof.

DOCUMENT SERVED: AFFIDAVIT OF DEANNE CASPERSON IN
SUPPORT OF MOTION FOR LEAVE TO TAKE
DEPOSITIONS DUCES TECUM OF JERRY
PETERSON AND BETTY JEAN PETERSON
PURSUANT TO IDAHO R. CIV. P. 27(b)

ATTORNEYS SERVED:

Robin D. Dunn ( ) First Class Mail

477 Pleasant Country Lane ( ) Hand Delivery

P.O.Box 277 ( Y'Facsimile

Rigby, ID 83442 ( ) Overnight Mail

DeAnne Casperson,; gs\i = =

G:\WPDATA\CAH\14918\Pldgs\Depo. DC AFF.wpd

6 AFFIDAVIT OF DEANNE CASPERSON IN SUPPORT OF MOTION FOR LEAVE TO TAKE DEPOSITIONS OF
JERRY PETERSON AND BETTY JEAN PETERSON DUCES TECUM PURSUANT TO IDAHOR. CIV. P. 27(b)



Charles A. Homer, Bsq. (ISB No. 1630)
DeAnmne Casperson, Esq. (ISB No. 6698)

HOLDEN KIDWELL HAHN & CRAPO, P.LL.C.

P.0. Box 50130

1000 Riverwalk Drive, Suite 200
Idaho Falls, I 83405
Telephone: (208) 523-0620
Facesimile; (208) 523-9518

Atiorneys for Plaintiff

Instrument # 391757
RIGBY, JEFFERSON, IDAHO
5-25-2011 02:00:00 No. of Pages: 2

" Recorded for : HOLDEN KIDWELL HAHN & CRAPO

CHRISTINE BOULTER - Fee:13.00

Ex-Officio Recorder Deputy. __________WL__
Index to: ABSTRACT OF JUDGEMENT

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

BUKU PROPERTIES, LLC, an Idaho
limited liability company,

Plaintiff,

v'

RAOEL H, CLARK and JANET C.
CLARK, husband and wife; ANGUS
JERRY PETERSON and BETTY JEAN
PETERSON, husband and wife,

Defendants.

RAQEL H. CLARK and JANET C,
CLARK, husband and wife; ANGUS
JERRY PETERSON and BETTY JEAN
PETERSON, husband and wife,

. Counter-Plaintiffs,
V.

BUKU PROPERTIES, LLC, an Idaho
limited liability company,

Counter-Defendants.

1- ABSTRACT OF JUDGMENT

Case No. CV-08-941

ABSTRACT OF JUDGMENT

Instrument # 1392085
* IDAHO FALLS, BONNEVILLE, IDAHO

527-2011 - 01:21:44 No. of Pages: 2

Recorded for : HOLDEN KIDWELL

RONALD LONGMORE Fee:13.00

Ex-Officio Recorder Deputy:

Index to: JUDGMENT, ABSTRACT OF

Exhibit “A”




9.

1. Judgement creditor:  Buku Properties, LLC

2. Judgment debtors:  Angus Jerry Peterson and Betty Jean Peterson, jointly
and severally

3. Date Entered: April 25,2011, nunc pro time
4. Amount of judgment:  $444,355.94

WITNESS my hand and the seal of said District Court

Dated this IQLD day of May, 2011.

@mgm

Clexk of District Court
By: Jﬂ SE—
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For Valuable Considcmtirpﬂ- Received:
GLENN MARKS, A SINGLE MAN
the Grantor does hereby grant, bargain, sell, convey and warrant unto
A. JERRY PETERSON AND BETTY J. PETERSON, HUSBAND AND WIFE

the Grantees whose current address is:

R/

937 OXBOW LANE, IDAHO FALLS, IDAHO 83404 = . ' ) L F

S
Y

the following described premises, to-wit:

Lot 5§, Block 11, The Meadows, Division No. 7, to the City of Idaho Falls, County of
Bonneville, State of Idahe, aceording to the recorded plat thereof.

TO HAVE AND TO HOLD the said premises, with their appurtenances unto the
said Grantees, their heirs and assigns forever. And the said Grantor does hereby
covenant to and with the said Grantees, that he is the owner in fee simple of said
premises; that said premises are free from all encumbrances and that he will warrant and
defend the same from all lawful claims whatsoever.

INSTRUMENT NO, .125 l j Q

DATE
INST. CODE

: . : MAGEDPGS .
2 }/ : STATEOFIDAHO . Y m -,

exn Marks / Date COUNTY ORBONNEVILLE )
U hereby ceatify that e within

. Ronald o, Caunty Recorder '
samoDao ) . [Sepames

)ss. T
COUNTY OF BONNEVILLE ) . Request of /77”

On this day of September, 2007, before me, the undersigned, a Notary
Public, in and for said State, personally appeared GLENN MARKS, known to me,
and/or identified to me on the basis of satisfactory evidence, to be the person whose name
is subscribed to the within instrument and acknowledged to me that he executed the
same.

Residing at:
Commuission Expires:
Notary Pubii_ .- ¢ State of Idsha -
Residing in Rigby
Commission Expltes 11-01-2012

Exhibit “B”
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AR CERTIFICATE OF ORGANIZATION

LIMITED LIABILITY COMPANY

FILED EFFchqv;%

. - R
(Instructions on back of application) s . 8: 5 J
EC[*‘"
1. The name of the limited liability company is: ST e Or STA
JBP HOLDINGS, LLC OF/ Dag &

2. The complete street and mailing addresses of the initial designated/principal office:

937 Oxbow Lane Idaho Falls ID 83404

{Street Addrass)

{Mailing Address,  different than street 2daress)
3. The name and complete street address of the registered agent:

Betty Peterson 937 Oxbow Lane, ldaho Falls, ID 83404

{Name) (Street Address)

4. The name and address of at least one member or manager of the limited liability
company:

Name Address
Betly Peterson 937 Oxbow Lane, idaho Falis, ID 83404
A. Jerry Peterson 937 Oxbow Lane, Idaho Falis, ID 83404

5. Mailing address for future correspondence (annual report notices):
- 937 Oxbow Lane, Idaho Falls, ID 83404

8. Future effective date of filing (optionai):

Signature of a manager, member or authorized
person.

Secretary of State use only
Signature ézﬁ ( & »y
Typed Name: Betly Peterson

CRETARY OF STATE
Bi%%‘.’ﬂll a5:a6a

: CK: 7368 CY= 23363 BH: 1953253
Signature _/Z (/. 1 @ 188,88 = 100,68 ORGIN LIC® 2

Typed Name: |- Jery n

e | oert_org_lo Rer. GTEESG IA) QQZ—V, ‘

Exhibit “C2




Falls, Idaho 83404, the party of the fisst part and JBP HOLDINGS, LLC, a limited liability

- me...cOmpany, of 937 Oxbow Lane, Idaho Falls, Idaho 83404, the patcty of the second part, ...

———— WL NESSETH, that the party of the first part, for good-and valuable consideration, .~~~ """

to the party of the first part in band paid by the party of the second part, the receipt wheteof

V aCknowicdped, does Dy these Presents Ie

unto the said pdrty of the second part, and to party of the second part's heirs and assigns,

—————forevety-all-the following-described real estate; situated in- Bonneville Connty, State of Idahe

appurtenances thefeunto belonging of in anywisc apperiaining, and the feversion and

reversions, remainder and remainders, and rents, issues and profits thereof;

- Exhibit“D——
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—————myofficial seal the day and yeas fiest above wiittes:
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On this (€ g

my official seal the day and year first above written.

T
. st 4 N
= ‘%“:111_,:% 77 7~ 2 —— e
- £ s M ~l 2
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SEE ATTACHED EXHIBIT A

TOGETHER, with all and singular the tenements, hereditaments and
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’ be the petsons whose names ate subscribed to the within insttument, and acknowledged

me-that they executed-the-same.

ﬁx‘g\xxxlacu,,.” ~ ™
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[

Part of the NW% of the SW’;{ of Section 22, Townsh:.p 4 North, Range 39
. M i - COUNTY. __Tn AHO

11

555 I§ feet to a po:.n’E on the Wes & soul 1.,

i..".ﬂi((-l![ﬂi‘ﬁli




SEEATTACHED EXHIBIT A

—————————TOGETHER; with alland singular the tenements, hereditaments-and

MWMQMW anywise appettaining, and the seversion and

B
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be the persons whose names ate subsctibed to the within instrument, and acknowledged to

——me that they executed the same,

IN WITNESS WHEREOF, I have hereunto set my hand and affixed

3

R\
N
-
<

(sea]) I [+ Y-}

>
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Y
%

Ly
77

QUITCLAIM DEED
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EXHIBIT A"

. _LEGAL DESCRIPTION:

H 421/1
T TRODSTOTHE POINY OF BEGINNING.

TOGETHER WITH A RIGHT OF WAY FOR INGRESS AND EGRESS OVER AND ACROSS THE
FOLLOWING DESCRIBED PROPERTY:

——————BEGINNING AT A POINT-THAT IS NORTH42:5 RODS FROM THE SE-CORNER OF THE-NV2SE%
——————OF SECTION 21, TOWNSHIP-4-NORTH; RANGE 39-E:B:M, JEFFERSON-COUNTY, IDAHO,
THENCE WEST TO THE-POINT-OF INTERSECTION WITH THE WEST BANK OF THE SOUTH
RIGBY-CANAL-SAID POINT BEING THE TRUE POINT OF BEGINNING; THENCE
W—WWWMGW&M' 10




unto the said party of the second part, and to party of the second patt's heirs and assigns,
—————fotevety all the following-described

to=Wits-

Jefferson County, State-of Jdaho-

‘TO ' HAVE AND TO HOLD; all and singunlar, the said P e8, together with thie

——————appustenances, unto-the said party of the second part, and to pacty of second pact's heirs.

has hereunto set his hand
and seal the day and year first above wiitten.
~ Al ) .
7 ¥ J T 1 Lo P AN/V AN

cE 3 I o 572 V. A A ooty
A. Jg PetersZn Betty J. Peterson

ytatlaet 1177
XTI

e e



STATE OF IDAHO )

Y 4 188
; i, Y N
- T Commyof LECevsent———)

F, I have hereunto set my hat

my official seal the day and year first above written.
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/ TOWNSHIP 4 NORTH, ﬁﬁ E39 E.B.M., JEFFERSON COUNTY, IDAHO

POINT —————




Charles A. Homer, Esq. (ISB No. 1630)
DeAnne Casperson, Esq. (ISB No. 6698)

HOLDEN KIDWELL HAHN & CRAPO,P.L.L.C.

P.O.Box 50130

1000 Riverwalk Drive, Suite 200
Idaho Falls, ID 83405
Telephone: (208) 523-0620
Facsimile: (208) 523-9518

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

BUKU PROPERTIES, LLC, an Idaho
limited liability company,

Plaintiff,
V.

RAOEL H. CLARK and JANET C.
CLARK, husband and wife; ANGUS
JERRY PETERSON and BETTY JEAN
PETERSON, husband and wife,

Defendants.

RAOEL H. CLARK and JANET C.
CLARK, husband and wife; ANGUS
JERRY PETERSON and BETTY JEAN
PETERSON, husband and wife,

Counter-Plaintiffs,
V.

BUKU PROPERTIES, LLC, an Idaho
limited liability company,

Counter-Defendants.

Case No. CV-08-941

MEMORANDUM IN SUPPORT OF
MOTION FOR LEAVE TO TAKE
DEPOSITIONS DUCES TECUM OF
JERRY PETERSON AND BETTY
JEAN PETERSON PURSUANT TO
IDAHO R. CIV. P. 27(b)

1- MEMORANDUM IN SUPPORT OF MOTION FOR LEAVE TO TAKE DEPOSITIONS DUCES TECUM
OF JERRY PETERSON AND BETTY JEAN PETERSON PURSUANT TO IDAHO R. CIV. P. 27(b)



COMES NOW Plaintiff Buku Properties, LLC (“Plaintiff”), by and through its
counsel of record, Holden, Kidwell, Hahn & Crapo, P.L.L.C., and moves this Court to grant
Plaintiff .eave to Take the Depositions Duces Tecum of Jerry and Betty Jean Peterson,
pursuant to Idaho R. Civ. P. 27(b). This Motion is supported by Plaintiff ’s Memorandum
in Support of Motion for Leave to Take Depositions Duces Tecum of Jerry Peterson and
Betty Jean Peterson Pursuant to Idaho R. Civ. P. 27(b), and the Affidavit of DeAnne
Casperson in Support of Motion for Leave to Take Depositions Duces Tecum of Jerry
Peterson and Betty Jean Peterson, filed simultaneous herewith.

I. FACTS

On November 16, 2010, Plaintiff filed its second motion for summary judgment,
arguing that Defendants should be required to return Plaintiff’s earnest monies.
(Casperson Aff., §2). The hearing on the motion was set for December 13, 2010.
Although the case was previously assigned to the Honorable Judge Moeller, the case had
been reassigned to the Honorable Judge St. Clair. (Casperson Aff., ] 3). At the hearing,
counsel for Defendants argued that the case should be reassigned to Judge Moeller and
was likely mistakenly assigned to Judge St. Clair. (Casperson Aff., §3). The Court
agreed to reset the hearing to inquire as to the status. The hearing was re-scheduled for
January 24, 2011, and the case was again reassigned to the Honorable Judge Watkins,
who heard the motion on that day. (Casperson Aff., § 3).

Unbeknownst to Plaintiff, on January 18, 2011, just six days before the hearing

Defendants Angus Jerry and Betty Jean Peterson (“Defendants Peterson™) purported to
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transfer by quit claim deeds both their home in Bonneville County and the Jefferson
County property at issue in the litigation to an entity named JBP Holdings, LLC (“JBP
Holdings™). (Casperson Aff., §9-15). The Certificate of Organization for JBP Holdings
was filed on January 3, 2011. (Casperson Aff., 9, Ex. C). The quit claim deeds
purportedly transferring ownership of Defendants Petersons’ real property to JBP
Holdings were executed on January 18,2011. (Casperson Aff., §10-15, Ex. D, F). On
February 16, 2011, additional quit claim deeds were executed, allegedly to correct an
error in the deed’s légal description. (Casperson Aff., 97 14-15, Ex. G; § 13, Ex. H).
Defendants Peterson counsel, Robin Dunn, notarized the quit claim deeds transferring
Defendant Petersons real property to JBP Holdings and arranged for their recording. (See
Casperson Aff., Ex. D, E, F, G & H). On February 3, 2011, the Court issued its opinion,
granting Plaintiff’s summary judgment motion.

Defendants filed a Notice of Appeal in this matter on February 16, 2011. That
appeal was stayed by the Idaho Supreme Court until a final judgment was entered. This
Court entered a Final Judgment on April 25, 2011, nunc pro tunc with regard to this
matter. Consequently, the stay imposed by the Idaho Supreme Court is no longer in effect
pursuant to its order of March 2, 2011. To date, Defendants have failed to post a bond for
the appeal. (Casperson Aff., § 6).

On or about May 20, 2011, Plaintiff obtained an Abstract of Judgment as against
Defendants Peterson. Plaintiff subsequently had the abstract recorded in both Bonneville

and Jefferson Counties. (Casperson Aff,, 9 7, Ex. A). While attempting to proceed with
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the execution of its judgment against Defendants Peterson, Plaintiff learned of
Defendants Peterson’s attempt to transfer their real property to avoid execution. Plaintiff
seeks an order to depose Defendants Peterson so that it can protect its judgment and
justice can be served.
. ARGUMENT

Plaintiff is entitled to conduct depositions pending appeal as a result of Defendants
Peterson’s actions which intentionally interfere with and prevent Plaintiff from executing
on the Final Judgment. Although this case is currently on appeal to the Idaho Supreme
Court, Appellate Rule 13 allows the district court to exercise certain powers during
pendency of appeal. Pursuant to Appellate Rule 13(b), the Court retains power and
authority tolenter a number of orders, including the following:

(8)  Enter a stay of execution or enforcement of any injunction or

mandatory order entered by the court upon such conditions and upon
the posting of such security as the court determines in its discretion.

(10) Make any order regarding the use, preservation or possession of any
property which is the subject of the action on appeal.

(13) Take any action or enter any order required for the enforcement of
any judgment or order.

(20) Rule upon any motion pertaining to the taking of depositions
pursuant to rule 27(b), Idaho R. Civ. P.
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Idaho App. R. 13. The deposition of Jerry & Betty Peterson are necessary to enforce the

judgment and to perpetuate testimony regarding the transfer Plaintiff believes is a
fraudulent conveyance.
Idaho Rule of Civil Procedure 27(b) specifically allows for depositions during an

appeal as follows:

If an appeal has been taken from a judgment of a district court or before the
taking of an appeal if the time therefor has not expired, the district court in
which the judgment was rendered may allow the taking of the depositions
of witnesses to perpetuate their testimony for use in the event of further
proceedings in the district court. In such case the party who desires to
perpetuate the testimony may make a motion in the district court for leave to
take the depositions, upon the same notice and service thereof as if the
action was pending in the district court. In such case the party who desires
to perpetuate the testimony may make a motion in the district court for leave
to take the depositions, upon the same notice and service thereof as if the
action was pending in the district court. The motion shall show (1) the
names and addresses of persons to be examined and the substance of the
testimony which the party expects to elicit from each; (2) the reasons for
perpetuating their testimony. If the court finds that the perpetuation of the
testimony is proper to avoid a failure or delay of justice, it may make an
order allowing the depositions to be taken and may make orders of the
character provided for by Rules 34 and 35, and thereupon the depositions
may be taken and used in the same manner and under the same conditions
as are prescribed in these rules for depositions taken in actions pending in
the district court.

Idaho R. Civ. P. 27(b).

In this case, Plaintiff needs the depositions in order to prevent a failure or delay of
justice. Defendants have attempted to transfer the property to avoid possessing the
necessary resources to satisfy the judgment. Further, Defendants Peterson have failed to

post a bond to secure the judgment with no fear of execution due to the fraudulent
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transfer. Plaintiff needs the depositions of Jerry and Betty Jean Peterson to perpetuate
their testimony regarding the transfer, its purpose, what consideration was given for
transfer, and determine whether further action is needed by this Court to obtain an
injunction against Defendants Peterson to prevent further disposition of the property
and/or to appoint a receiver to take charge of the properties pending the appeal.
Defendants Peterson have taken no action to stay the execution of the judgment during
the pendency of the appeal. If Defendants Peterson did indeed receive compensation for
the transfer of the property to JBP Holdings, they could easily submit the funds to be
deposited with the Court in licu of a bond. Plaintiff is entitled to discover the purpose of
the transfer and to protect its judgment. Further, Defendants Petersons’ actions are a
clear attempt to avoid or delay justice in this matter.

Plaintiff was able to find only one Idaho Supreme Court case that has applied
Idaho Rule of Civil Procedure of 27(b). In Obendorfv. Terra Hug Bray Company, Inc.,
the district court allowed one of the defendants to conduct post trial discovery pursuant to
Rule 27(b) in order to obtain evidence for purposes of their motion for a new trial. In
upholding the decision, the Supreme Court stated, “[w]e view the trial Court’s decision as
an exercise of its broad discretion in control of discovery. L.R.C.P. 30(f)(4)(B)
specifically recognizes that depositions may be utilized in connection with post trial
motions.” 145 Idaho 892-902, 844, 188 P. 3d. 834, 844 (2008). As a result, the Idaho
Supreme Court determined that the district court did not abuse its discretion when it

permitted post trial depositions. See id.
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Plaintiff needs the information it will obtain from Jerry and Betty Jean Peterson’s
depositions to determine whether it should seek an injunction to prevent Defendants from
rendering the judgment ineffectual or whether there has been fraudulent conveyance of
the property. Idaho Rule of Civil Procedure 65(e) states that a preliminary injunction can
be entered as follows:

(3)  When it appears during litigation that the Defendant is doing, or

threatens or is about to do, or is procuring or suffering to be done,
some act of violation of the Plaintiff’s rights, respecting the subject
of the action, and tending to render the judgment ineffectual.

(4)  When it appears, by affidavit, that the Defendant during the pendency

during the action, threatens, or is about to remove, or to dispose of the

Defendant’s property with intent to defraud the Plaintiff, an injunction order

may be granted to restrain the removal or disposition.”
Idaho R. Civ. P. 65(c)(3)&(4). Further, Appellate Rule 13 would allow this Court to
order injunctive relief if Plaintiff obtain sufficient evidence of Defendants Peterson’s
attempt to avoid execution of the judgment. In addition, the uniform fraudulent transfer
act allows the entry of an injunction or the appointment of a receiver in cases of
fraudulent property transfer. See Idaho Code § 55-916(1)(c). Plaintiff seeks to preserve
the testimony of Defendants Peterson and protect its judgment as necessary during the
appeal. Plaintiff is entitled to learn the basis for the transfer and the consideration paid to
Defendants Peterson for the transfer.

III. CONCLUSION

Based on the foregoing, Plaintiff respectfully requests that it be granted leave to

take the depositions duces tecum of Jerry and Betty Jean Peterson in order to prevent
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Defendants Peterson from fraudulently conveying the property to avoid execution of the

judgment in this action.

DATED: U{%l?@“ —I}w b\mf W

DeAnne Casperson
HOLDEN, KIDWELL, HAHN & CRAPO,
PL.LC.
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CERTIFICATE OF SERVICE
[ hereby certify that on ‘this”Mday of June 2011, I served a copy of the following
described pleading or document on the attorneys listed below by hand delivering, by
mailing or by facsimile, with the correct postage thereon, a true and correct copy thereof.
DOCUMENT SERVED: MEMORANDUM IN SUPPORT OF MOTION
FOR LEAVE TO TAKE DEPOSITIONS DUCES

TECUM OF JERRY PETERSON AND BETTY
JEAN PETERSON PURSUANT TO IDAHO R.

CIV.P.27(b)
ATTORNEYS SERVED:
Robin D. Dunn ( ) First Class Mail
477 Pleasant Country Lane ( ) Hand Delivery
P.O.Box 277 ( V') Facsimile
Rigby, ID 83442 ( ) Via Overnight Mail

Dl pw P

DeAnne Casperson, Es

GAWPDATA\CAH\14518\Pldgs\Depa. MEMO Peterson.wpd:bel
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Charles A. Homer, Esq. (ISB No. 1630)
DeAnne Casperson, Esq. (ISB No. 6698)

HOLDEN KIDWELL HAHN & CRAPO, P.L.L.C.

P.O.Box 50130

1000 Riverwalk Drive, Suite 200
Idaho Falls, ID 83405
Telephone: (208) 523-0620
Facsimile: (208) 523-9518

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

BUKU PROPERTIES, LLC, an Idaho
limited liability company,

Plaintiff,
\2
RAOEL H. CLARK and JANET C.
CLARK, husband and wife; ANGUS

JERRY PETERSON and BETTY JEAN
PETERSON, husband and wife,

Defendants.

RAOEL H. CLARK and JANET C.
CLARK, husband and wife; ANGUS
JERRY PETERSON and BETTY JEAN
PETERSON, husband and wife,

Counter-Plaintiffs,
V.

BUKU PROPERTIES, LLC, an Idaho
limited liability company,

Counter-Defendants.
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COMES NOW Plaintiff Buku Properties, LLC, (“Plaintiff”) and moves this Court

for leave to take the depositions of the following individuals for the following reasons,
pursuant to Idaho Rule of Civil Procedure 27(b):
(1)  Names and Addresses of Persons to Be Examined and Anticipated Testimony
(@)  Defendant Jerry Peterson
c/o Robin Dunn
477 Pleasant Country Lane
Righby, Idaho 83442
(b)  Defendant Betty Jean Peterson
c/o Robin Dunn
477 Pleasant County Lane
Rigby, Idaho 83442
Plaintiff expects to elicit information from the above named persons pertaining to
the transfer of real property owned by Defendants Jerry and Betty Jean Peterson to JBP
Holdings, LLC, during the pendency of this action. In addition, Plaintiff would require
the deponents to bring documentation regarding the transfer.
(2)  Reasons for Perpetuating Testimony
Plaintiff needs the above testimony in order to determine whether injunctive relief
or other forms of relief against Defendants Jerry and Betty Jean Peterson are necessary to
protect Plaintiff ’s judgment against such Defendants. Further explanation is provided in

the Memorandum in Support of Motion for Leave to Take Depositions Duces Tecum of

Jerry and Betty Jean Peterson Pursuant to Idaho R. Civ. P. 27(b), and the Affidavit of
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DeAnne Casperson in Support of Motion for Leave to Take Depositions Duces Tecum of

Jerry Peterson and Betty Jean Peterson submitted herewith.

Dated this3.|day of June, 2011,

% v sGm D e O e

DeAnne Casperson, Eéq.
Holden, Kidwell, Hahn & Crapo, P.L.L.C.
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CERTIFICATE OF SERVICE

I hereby certify that on thisﬂday of June 2011, I served a copy of the following
described pleading or document on the attorneys listed below by hand delivering, by
mailing or by facsimile, with the correct postage thereon, a true and correct copy thereof.
DOCUMENT SERVED: MOTION FOR LEAVE TO TAKE DEPOSITIONS

DUCES TECUM OF JERRY PETERSON AND

BETTY JEAN PETERSON PURSUANT TO
IDAHO R. CIV. P. 27(b)

ATTORNEYS SERVED:

Robin D. Dunn ( ) First Class Mail
477 Pleasant Country Lane ( ) Hand Delivery

P.O. Box 277 ( V) Facsimile

Rigby, ID 83442 ( ) Via Overnight Mail

Tl C%FW

DeAnne Casperson, Esq.

G\WPDATA\CAH\14918\Pldgs\Depo Peterson.MOT.wpd
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STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON ‘o,
BUKU PROPERTIES, LLC,

Plaintiffs, Case No, CV-2008-941
V.-
MINUTE: ENTRY
MOTION FOR
LEAVE TO TAKE
DEPOSITIONS

R o S W

RAOEL CLARY, ETAL,

Defendants.

R

Tune 16, 2011, at 2:41 P.M., this mwotion for leavs to takss deposition came o for hearing
before the Honcrable Dan: H Watkins, Jr., Digigict judgge, sitirg 1 cpea. tourt at Rigby, Idaho.

Ms. Rainey Siockion, Court Reporter, and Ms. Denise Criddlz, Deputy Court Clerk, were
present,

Ms. Deanne Casperson appeared on behalf of the plaintiff.

Mt. Robin Dunn appeared on behalf of the defendants.

Ms, Casperson presented argument in support of her motion.

Mr. Dunn presened argrivent in objection,

Ms. Caspersen rerdonded.

After discussion between cotwt and counsal the Cour® (;'I‘lfiﬁl‘t‘d “Let the deposition to take

place by July 15, 2011,

. e ad: AW T
Court was thus adjowrned. \3\\\\\\%% ///,z,,/
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Distriet Jodye

¢: Deanne Casperson, Esq.
Robin Dunp, Esc.

"m..m.-""“&'
% W
MINUTE ENTRY - 1 , ”’/////mmm\\\\\\\‘\\



	UIdaho Law
	Digital Commons @ UIdaho Law
	11-2-2011

	Buku Properties v. Clark Augmentation Record Dckt. 38561
	Recommended Citation

	tmp.1522452966.pdf.b5cE7

