Uldaho Law
Digital Commons @ Uldaho Law

Idaho Supreme Court Records & Briefs

8-9-2011

Brooksby v. Geico General Insurance Co Clerk's

Record Dckt. 38761

Follow this and additional works at: https://digitalcommons.law.uidaho.edu/
idaho_supreme court record briefs

Recommended Citation

"Brooksby v. Geico General Insurance Co Clerk's Record Dckt. 38761" (2011). Idaho Supreme Court Records & Briefs. 3298.
https://digitalcommons.law.uidaho.edu/idaho_supreme_court_record_briefs/3298

This Court Document is brought to you for free and open access by Digital Commons @ Uldaho Law. It has been accepted for inclusion in Idaho
Supreme Court Records & Briefs by an authorized administrator of Digital Commons @ Uldaho Law. For more information, please contact

annablaine@uidaho.edu.


https://digitalcommons.law.uidaho.edu?utm_source=digitalcommons.law.uidaho.edu%2Fidaho_supreme_court_record_briefs%2F3298&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.uidaho.edu/idaho_supreme_court_record_briefs?utm_source=digitalcommons.law.uidaho.edu%2Fidaho_supreme_court_record_briefs%2F3298&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.uidaho.edu/idaho_supreme_court_record_briefs?utm_source=digitalcommons.law.uidaho.edu%2Fidaho_supreme_court_record_briefs%2F3298&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.uidaho.edu/idaho_supreme_court_record_briefs?utm_source=digitalcommons.law.uidaho.edu%2Fidaho_supreme_court_record_briefs%2F3298&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.uidaho.edu/idaho_supreme_court_record_briefs/3298?utm_source=digitalcommons.law.uidaho.edu%2Fidaho_supreme_court_record_briefs%2F3298&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:annablaine@uidaho.edu

LAW CLERK

STATE OF IDAHO

OF THE

1™ Tk |I"' +
L

Py N F
e S |

_SUPREME COURT —

Flainiil

_Appellant

L3

4

Geico General Insurance Company

Defendant

Respondent

| Appenied from b Diors o of the sevenih

I Disricy of the Seaie af [dahe, ia rad fuor __ Bonneville

| Hen _ Dane H. Watkins, Jr.

Jordan 5, ipsen, 477 Shoup Ave, Ste 203, Idaho Falls, 1D 83402

Atinraey fivr Appeiloar

K




IN THE SUPREME COURT OF THE STATE OF IDAHO

CHRISTINA BROOKSBY, )
Plaintiff/Appellant, ;

VS. ; Case No. CV-10-6403
GEICO GENERAL INSURANCE ; Docket No. 38716-2011
COMPANY, )

Defendant/Respondent. ;
)
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Appeal from the District Court of the
Seventh Judicial District of the State of Idaho,
in and for the County of Bonneville

HONORABLE Dane H. Watkins, Jr., District Judge.
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Jordan S. Ipsen Kevin J. Scanlan

Gordan Law Firm, Inc. Hall, Farley, Oberrecht & Blanton, P.A.
477 Shoup Ave., Suite 203 702 West Idaho, Suite 700

Idaho Falls, ID 83402 P.O. Box 1271

Boise, ID 83701
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Date: 6/29/2011 Seventh Judicial District Court - Bonneville County User: MCGARY
Time: 11:58 AM ROA Report
Page 1 of 2 Case: CV-2010-0006403 Current Judge: Dane H Watkins Jr

Christina Brooksby vs. Geico General Insurance Co

Christina Brooksby vs. Geico General Insurance Co

Date Code User Judge
10/20/2010 SMIS SOLIS Summons Issued Gregory S. Anderson
NCOC SOLIS New Case Filed-Other Claims Gregory S. Anderson
NOAP SOLIS Plaintiff: Brooksby, Christina Notice Of Gregory S. Anderson
Appearance Jordan S. Ipsen
SOLIS Filing: A - All initial civil case filings of any type not Gregory S. Anderson

listed in categories B-H, or the other A listings
below Paid by: Ipsen, Jordan S. (attorney for
Brooksby, Christina) Receipt number: 0045291
Dated: 10/20/2010 Amount: $88.00 (Check) For:
Brooksby, Christina (plaintiff)

COMP SOLIS Complaint Filed Gregory S. Anderson
12/3/2010 JUDGE MESSICK Judge Change (batch process)
12/15/2010 MEMO DOOLITTL Memorandum in Support of Defendant's Motion to Dane H Watkins Jr
Dismiss Pursuant to |.R.C.P. 12(b)(6) (fax)
NOTH DOOLITTL Notice Of Hearing 2-3-11 @ 8:30 a.m. (fax) Dane H Watkins Jr
NOAP LYKE Defendant: Geico General Insurance Co Notice  Dane H Watkins Jr
Of Appearance Kevin J. Scanlan
MOTN LYKE Motion to Dismiss Pursuant to |.R.CP 12(b)(6) Dane H Watkins Jr
LYKE Filing: I1 - Initial Appearance by persons other  Dane H Watkins Jr

than the plaintiff or petitioner Paid by: Scanlan,
Kevin J. (attorney for Geico General Insurance
Co) Receipt number: 0058532 Dated:
12/21/2010 Amount: $58.00 (Check) For: Geico
General Insurance Co (defendant)

1/13/2011 HRSC LMESSICK Hearing Scheduled (Motion 02/10/2011 09:00  Dane H Watkins Jr
AM) Motion to Dismiss

1/18/2011 NOTH DOOLITTL Amended Notice Of Hearing (Telephonic) Dane H Watkins Jr
2-10-11 @ 9:-00 a.m. (fax)

1/31/2011 RESP LYKE Plaintiff's Response to Defendant's Motion to Dane H Watkins Jr
Dismiss

2/8/2011 SOLIS Defendant's Reply To Plaintiff's Response To Dane H Watkins Jr

Defendant's Motion To Dismiss Pursuant To
IRCP 12(b)(6)

2/10/2011 MINE LMESSICK Minute Entry Dane H Watkins Jr
Hearing type: Motion
Hearing date: 2/10/2011
Time: 9:00 am
Courtroom:
Court reporter:
Minutes Clerk: Lettie Messick
Tape Number:
Party: Christina Brooksby, Attorney: Jordan Ipsen
Party: Geico General Insurance Co, Attorney:
Kevin Scanlan



Date: 6/29/2011
Time: 11:58 AM

Page 2 of 2

Seventh Judicial District Court - Bonneville County

Case: CV-2010-0006403 Current Judge: Dane H Watkins Jr

ROA Report

Christina Brooksby vs. Geico General Insurance Co

Christina Brooksby vs. Geico General Insurance Co

User: MCGARY

Date Code User Judge
2/10/2011 DCHH LMESSICK Hearing result for Motion held on 02/10/2011 Dane H Watkins Jr
09:00 AM: District Court Hearing Held
Court Reporter: Karen Konvalinka
Number of Transcript Pages for this hearing
estimated: 50 pages
Motion to Dismiss
3/8/2011 MEMO LMESSICK Memorandum Decision Re: Motion to Dismiss Dane H Watkins Jr
ORDR LMESSICK Judgment Re: Motion to Dismiss Dane H Watkins Jr
3/11/2011 NOTC DOOLITTL Notice of Change of Address Dane H Watkins Jr
3/18/2011 MOTN SBARRERA Defendant's Motion For Award of Costs Dane H Watkins Jr
MEMO SBARRERA Defendant's Verified Memorandum Of Costs Dane H Watkins Jr
AFFD SBARRERA Affidavit Of Counsel In Support Of Defendant's  Dane H Watkins Jr
Verified Memorandum Of Costs
4/15/2011 APDC SOLIS Appeal Filed In Supreme Court Dane H Watkins Jr
SOLIS Filing: L4 - Appeal, Civil appeal or cross-appeal to Dane H Watkins Jr
Supreme Court Paid by: Gordon Law Firm
Receipt number: 0019546 Dated: 4/27/2011
Amount: $101.00 (Check) For: Brooksby,
Christina (plaintiff)
4/26/2011 BNDC BOULWARE Bond Posted - Cash (Receipt 19383 Dated Dane H Watkins Jr
4/26/2011 for 100.00)
BOULWARE Clerk's Certificate of Appeal mailed to S.C. Dane H Watkins Jr
5M11/2011 BOULWARE Clerk's Certificate Filed (SC) Dane H Watkins Jr
BOULWARE Notice of Appeal Filed - Clerk's Record Due Dane H Watkins Jr
7/5M11 (SC)
6/17/2011 LMESSICK Clerk's Record Due Date Reset 8/10/11 Dane H Watkins Jr



Jordan S. Ipsen (ISB #7822)
GORDON LAW FIRM, INC.
477 Shoup Ave, Suite 101
Idaho Falls, ID 83402
Telephone: (208) 552-0467
Facsimile: (866) 886-3419

Attorney for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

CHRISTINA BROOKSBY, Case No. CV- /&é‘/ﬁi
Plaintiff,
COMPLAINT
Vs.
Fee Category: Al
GEICO GENERAL INSURANCE Filing Fee: $88.00
COMPANY,
Defendant.

J

Plaintiff, by and through her undersigned counsel of record, hereby alleges and

complains as follows:

PARTIES, JURISDICTION AND VENUE

1. Plaintiff, Christina Brooksby (“Plaintiff™), is a resident of California.

2 Defendant, Government Employees [nsurance Company (“Geico”), 1s a

foreign corporation licensed and authorized to do business in the state of Idaho at all

relevant times.

COMPLAINT -1



3. The events giving rise to this action occurred in Bonneville County, Idaho.
4. This Court has jurisdiction over the claims and parties to this action by
virtue of Idaho Code § 1-705 and § 5-514.

3. Plaintiff brings this action pursuant to the Uniform Declaratory Judgment

Act, Idaho Code § 10-1201 ef seq.

6. An actual case and controversy exists between Plaintiff and Defendant
with respect to whether the bodily injuries sustained by Christina Brooksby in a motor
vehicle accident, which occurred in Bonneville County, are subject to coverage and/or
coverage exclusions contained in Craig Brooksby’s automobile insurance policy

purchased from Defendant.

7. The actual case and controversy existing between Plaintiff and Defendant
requires the Court to make a declaration as to the rights and obligations of the parties

hereto, between one another.

8. Craig Brooksby and Christina Brooksby were involved in a motor vehicle

collision that occurred on or about December §, 2007.

9. Christina Brooksby was travelling as a passenger in Craig’s vehicle on or

about December 8, 2007.

10. Craig rolled the vehicle two times causing the roof of the vehicle to rip off

ejecting Plaintiff from the vehicle.

11. Christina Brooksby was taken to the hospital via ambulance and treated

for injuries she sustained in the motor vehicle collision.

COMPLAINT -2



12 At the time of the subject collision, Craig Brooksby had an automobile

insurance policy with Defendant, which provided liability coverage, among other
coverages.

13. Plaintiff has made an insurance claim agasint Craig Brooksby’s policy for

the bodily injuries and other damages she sustained in the subject motor vehicle collision.

14.  Defendant has denied Plaintiff’s claim based upon a so-called “household
exclusion.”
15. The Idaho legislature mandates insurance coverage for damge, injury, or

death suffered “by any person.”

16.  The Idaho Supreme Court has unequivocally stated that “the household
exclusion clause is flatly and unmistakably in violation of Idaho’s compulsory insurance
law” and that “the clause is unenforceable, and void as agasint public policy.”

WHEREFORE, Plaintiff prays for judgment against the Defendants declaring:

1. That Craig Brooksby was insured by Defendant at the time of the subject
collision.
2. That Craig Brooksby had in effect liability coverage at the time of the

subject collision.

That there are no applicable exclusions under the Policy which would

(W)

allow Defendant to deny coverage for damages Plaintiff sustained as a

result of the subject motor vehicle collision.

4. For such other and further relief as the Court deems just and proper.

COMPLAINT -3

3]



DATED October 20, 2010. /
/7

Jordan S. Ipsen

COMPLAINT -4
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Kevin J. Scanlan

ISB #5521, kis@hallfarley.com

Bryan A. Nickels

ISB #6432, ban@hallfarley.com

HALL, FARLEY, OBERRECHT & BLANTON, P.A.
702 West Idaho, Suite 700

Post Office Box 1271

Boise, Idaho 83701

Telephone:  (208) 395-8500

Facsimile:  (208) 395-8585
W:4\4-378.1\PLEADINGS\Dismiss—12(b)(6) Memo.doc
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|
Attorneys for Defendant GEICO General Insurance Company :
|

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OFEi

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

CHRISTINA BROOKSBY,
Plaintiff,
VS.

GEICO GENERAL INSURANCE
COMPANY,

Defendants.

L
|

Case No. CV-10-6403

MEMORANDUM IN SUPPORT OF
DEFENDANT’S MOTION TO
DISMISS PURSUANT TO LR;CP.
12(b)(6) |

|

COMES NOW the defendant, GEICO General Insurance Company, @eremaﬂer

“GEICO™), by and through its counsel of record, and hereby submits this memorandum in

support of its motion to dismiss, seeking this Court’s order dismissing the claims ag I‘ st it by

plaintiff Christina Brooksby (“Plaintiff’ or “Ms.

Brooksby”), as contained in fiPIaintiff‘s

Complaint (“Complaint™) with prejudice, on the grounds that Plaintiff has failed to st%xte claims

upon which relief can be granted against defendant GEICO.

MEMORANDUM IN SUPPORT OF DEFENDANTS’ MOTION TO DISMISS

PURSUANT TO LR.CP. 12(5)(6) - 1

g l
§
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SUMMARY OF ARGUMENT = |i
Plaintiff’s Complaint is devoid of any allegation that she is an insured under ‘tbe policy
upon which she seeks to sue. Rather, the Complaint attempts to establish the inSurecli status of

Craig Brooksby, and, in conjunction therewith, coverage under his policy for automobiie liability

coverage (“the Policy”) for Plaintiff's claimed damages. As Plaintiff fails to assert anywhere in

the Complaint that she is an insured under the Policy, and because she otherwise attempts to

1

have this Court determine the policy rights of a non-party (Craig Brooksby), he;:r lawsuit
|

constitutes a third-party direct action against GEICO, which Idaho courts have repeaté%dly stated

are barred. Thus, the Complaint fails to state a claim upon which relief can be %mted and

should be dismissed. Further, GEICO is entitled to its attorney fees.

SUMMARY OF PLAINTIFF’S ALLEGATIONS

t
\
|

Plamtiff alleges that in December 2007, she was injured and taken by ambu}mce toa
hospital afier Craig Brooksby rolled the vehicle in which she was a passenger and she was

gjected. Complaint at §f 8-11. Plaintiff alleges that Defendant GEICO insured Craig; Brooksby

|
under the Policy at the time of the accident and that, thus, GEICO may not deny her chi\lerage for
|

the damages she sustained in the accident. Jd at 3. Plaintiff does not allege anywhere in the

1

Complaint that she is an insured of GEICO under the Policy.

RULE 12(b)(6) STANDARD

|
|
|
1
1

|
Idaho Rule of Civil Procedure 12(b)(6) providcs that a motion to dismiss may Pe brought

upon a plaintiff’s failure to state a claim upon which relief can be granted. Under LR.C.P.

12(b)(6), an action should be dismissed when, after reading the complaint in the light most
I

favorable to the plaintiff, it appears the plaintiff has alleged no facts in support of ;her claims

!
|
!

which would entitle her to relief. See, Rincover v. Dep’t of Fin., Sec. Bureau, 128 Idaho 653, 917
|

MEMORANDUM IN SUPPORT OF DEFENDANTS’ MOTION TO DISMISS
PURSUANT TO LR.CP. 12(b)(6) - 2

|
|
1
I
\
I
i

8
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|
|
|
P.2d 1293 (1996). In order to withstand a motion to dismiss, the nonmoving party must allege
|

\
all essential elements of the claims presented. Johnson v. Boundary School Dist. No”. 101, 138

Tdaho 331, 334, 63 P.3d 457, 460 (2003). i
ARGUMENT |
|

A. Plaintiff Fails to Allege She is an Insured Under the Policy at Issue.
|

In Idaho, third-parties cannot sue an insurance company under an insured’sl insurance

!

policy. ““It is well established that absent a contractual or statutory provision authorizing the
i

action, an insurance carrier cannot be sued directly and cannot be joined as a party qefendant.”
\

Graham v. State Farm Mut. Automobile Ins. Co., 138 Idaho 611, 613, 67 P.3d 90,:92 (2003)

(quoting Pocatello Indus. Park Co. v. Steel West, Inc., 101 Idaho 783,791, 621 P.2é;1 399, 407
|

(1980)). The Idaho Supreme Court has previously held that a third-party cannot inaintain a
|
direct action against an insurer on the theory that the plaintiff was a third-party beneﬁc"[iary under

an insurance policy. Downing v. Travelers Ins. Co., 107 Idaho 511, 515, 691 P.qul 375, 379

(1984). l
|

|

The Idaho Supreme Court has also prevented a thitd-party from joining to th# litigation
| |

the insurer of a tortfeasor for the insurer’s alleged intentional delay of payment of a claim.
!

Hettwer v. Farmers Ins. Co. of Idaho, 118 Idaho 373, 797 P.2d 81 (1990). In that cas‘e, the trial

court dismissed the insurance company from the suit. /d. On appeal, the tria) couﬂ"% dismissal

was affirmed. Id. |
\

The plaintiff in Hettwer was injured in an automobile accident by defendant. 14, at 373,

797 P.2d at 81, The plaintiff attempted to join the defendant’s insurance com';pany as a

defendant, alleging that (1) the insurance company insured the defendant under an llutomobile

I
liability policy at the time of the accident, (2) the plaintiff had presented claims to the insurance

|
MEMORANDUM IN SUPPORT OF DEFENDANTS’ MOTION TO DISMISS |
PURSUANT TO LR.CP. 12(b)(6) - 3 :

I

; x



12715710 17:33 FAKX ZUS J34YD> 828> nALL ranLoy Wy vvur vaa

company for payment under the policy, and (3) the insurance company had intenﬁlnally and
|
\

tortiously denied or delayed payment on these claims. /d. The Idaho Supreme Court |iheld there
was no basis for a third-party claim against the insurance company. Id. at 374, 797 1}’.2d at 82.
Not only did the Idaho Supreme Court affirm the dismissal of the action against the' insurance
company, but the Court stated, that it found the appeal to be “unreasonable and without

foundation.” Id.

Thus, the law in Idaho as to whether a third-party may bring a cause of action Against an
I
insurer has been well settled — in summary, direct actions are not permitted. See, e. g_,; Pocatello

l
Indus. Park Co. v. Steel West, Inc.,, 101 Idaho at 791 (“It is well established that absent a

contractual or statutory provision authorizing the action, an insurance carrier cm?t be sued
directly and cannot be joined as a party defendant.”); Downing v. Travelers Ins. Co., %107 Idaho

‘“ .
at 514-15 (“Appellant should not be allowed to sue the insurance company directly any more

than a tort victim injured in an automobile accident should be able to directly sue 'Lhe!| insurance
i
carrier of the tortfeasor without having first proved a claim against the tortfeasor indi\{idually.”);

see also Hartman v. United Heritage Property and Cas. Co., 141 Idaho 193, 199, 108| P.3d 340,

346 (2005)(“The basis of the no-direct-action rule is that the person allegedly injured by the
i

insured is not a party to the insurance contract and has no rights under it. ‘Insurance pI'oljcies are

. . . . : !
a matter of contract between the insurer and the insured.””)(quoting Trinity Universal Ins. Co. v.
l

Kirsling, 139 Idaho 89, 92, 73 P.3d 102, 105 (2003)); Stonewall Surplus Lines In.lsurance V.

\
Farmers Insurance, 132 Idaho 318, 971 P.2d 1142 (1998)(*A third party may not dire}btly sue an

mnsurance company in an attempt to obtain the coverage allegedly due the: insurer’s

policyholder.”) |

1
MEMORANDUM IN SUPPORT OF DEFENDANTS’ MOTION TO DISMISS

|

PURSUANT TO LR.CP. 12(b)(6) - 4 . |
1 |

|
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|

|
In this case, Plaintiff does not allege that she is directly insured by GEICO dnder the
\
Policy. Indeed, Plaintiff's Complaint is expressly framed in the context of her maki;"lg claim

|

against the policy of a non-party, Craig Brooksby:

6. An actual case and controversy exists between Plaintiff and Defendant w1th
respect to whether the bodily i mJuncs sustained by Christina Brooksby in a motmr
vehicle accident, which occurred in Bonneville County, are subject to coverage
and/or coverage exclusions contained in Craig Brooksby’s automobile

insurance policy purchased from Defendant. ||
|
!

12. At the time of the subject collision, Craig Brooksby had an automobile
insurance policy with Defendant, which provided liability coverage, among
other coverages. |
|

13. Plaintiff has made an insurance claim agasint [sic] Cralg Brooksby’s polity
for the bodily injuries and other damages she sustained in the subject motor

|
vehicle collision. !

|
(emphases added). Clearly, Plaintiff’s allegations are enfirely framed as third—parlty claims

against GEICO, with whom she does not contend she has any policy or contracﬂ and are
improperly asserted under a policy insuring someone else (Craig Brooksby). Further, &Brooksby

has failed to allege any statutory or contractual provision that would authorize her suit against
|

GEICO. Accordingly, Plaintiff's Complaint is defective on its face as violative (lbf Idaho’s
| ;

prohibition of direct actions, and should be dismissed.*

B. Plaintiff Otherwise Improperly Seeks to Determine the Rights as Milght Exist
Between GEICO and Its Insured, Craig Brooksby. ||

Even if Plaintiff were to have asserted that she were an insured, or otherwise IF:lttemp’[ to

do so in responding to this motion, Plaintiff’s Complaint still remains defective, bccajr\se it does

' In making this argument, defendant assumes that Plaintiff is advancing the position that Idaho ]a\\ll applies, as
reflected by Plaintiff's Idaho law argument in her Complaint, at ¥15-16. Thus, defendant makes its argument as to
the direct action rule strictly through the lens of Plaintiff’s Complaint, which advocates application of Tdaho law. Tn
making this motion, defendant does not waive any arguments it may have as to the applicable law that may
ultimately apply 10 any action for damages arising out of the underlying accident, and does nat necessaﬂly agree that

Idaho law will govemn resolution of such a dispute. i

MEMORANDUM IN SUPPORT OF DEFENDANTS’ MOTION TO DISMISS |
PURSUANT TO LR.CP. 12(b)(6) - 5 |
i |

|
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|
|
|
|

|
not seek declaratory relief as to her own claimed rights under the Policy, but, rathet, seeks to

determine the rights of Craig Brooksby (a non-party) under the terms of the Policy. %Plaintiffs
|
|

WHEREFORE, Plaintiff prays for judgment against the Defendants [SlC]
declaring:

prayer for relief illustrates this point:

|
1. That Craig Brooksby was insured by Defendant at the time of the subject
collision.

2. That Craig Brooksby had in effect liability coverage at the time of ‘the
subject colhsmn ;

3. That there are no applicable exclusions under the Policy which would aJlow
Defendant to deny coverage for damages Plaintiff sustained as a result of the
subject motor vehicle collision. i
|
4. For such other and further relief as the Court deems just and proper. |

i
(emphases added). As Plaintiff does not seek a determination of any rights she may }Iﬁave under

the Policy — instead apparently seeking to have this Court issue a declaratory judgme lt as to the

|
rights under the Policy as exist between defendant and a non-party, Craig Brooksby — the

Complaint remains defective on its face in violating Idaho’s prohibition on direct actions.
I
For this reason, also, Plaintiff’s Complaint should be dismissed. "

CONCLUSION |
|

For the reasons stated above, defendant GEICO’s Motion to Dismiss should }Le granted,

:
and those claims against it by Brooksby, as containcd in her Complaint, should be' dismissed

with prejudice.

MEMORANDUM IN SUPPORT OF DEFENDANTS’ MOTION TO DISMISS
PURSUANT TO LR.CP. 12(b)(6) - 6 |

12
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RESPECTFULLY SUBMITTED this [5 I day of December, 2010.

|
HALL, FARLEY, OBERRECHT & |
FLMTON, PA. i

By‘

|
Kevin J. Scan] Of e Pirm |
Bryan A. Nxck the Firm §

Attorneys for Def ant GEICO

|
MEMORANDUM IN SUPPORT OF DEFENDANTS’ MOTION TO DISMISS |
PURSUANT TO LR.CP. 12(b)(6) - 7 ,
13 |
|
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|

CERTIFICATE OF SERVICE '

I HEREBY CERTIFY that on the le day of December, 2010, T caused to be served a
true copy of the foregoing document, by the method indicated below, and addressed to each of

the following: j
|
|

Jordan S. Ipsen , B4 U.S. Mail, Postage Prepaid |
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Richard E. Hall
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Kevin J. Scanlan

ISB #5521, kijs@hallfarley.com

HALL, FARLEY, OBERRECHT & BLANTON, P.A.
702 West Idaho, Suite 700

Post Office Box 1271

Boise, Idaho 83701

Telephone:  (208) 395-8500

Facsimile: (208) 395-8585
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Attorneys for Defendant

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

CHRISTINA BROOKSBY, Case No. CV-10-6403
Plaintiff, MOTION TO DISMISS PURSUANT
TO LR.CP. 12(b)(6)
VS.
GEICO GENERAL INSURANCE
COMPANY,

Defendants.

COMES NOW Defendant Government Employees Insurance Company, (hereinafter
“GEICO”), by and through its counsel Hall, Farley, Oberrecht & Blanton, P.A., and hereby
submits this motion to dismiss the plaintiff’s Complaint pursuant to LR.C.P. 12(b)(6), seeking
this Court’s order dismissing plaintiff’s claims against GEICO as contained in Plaintiff’s

Complaint, with prejudice, for failure to state a claim upon which relief can be granted.
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This motion is supported by the Memorandum in Support of Motion to Dismiss lodged
herewith and the record in this matter.

Oral argument is requested.

DATED this _/ / day of December, 2010.

HALL, FARLEY, OBERRECHT &
BLANTON, P.A.

By: _
Richard E. Hall/A\Of the Firm
Kevin F Scanlan / Of the Firm
Attorneys for Defendant GEICO

CERTIFICATE OF SERVICE

[ HEREBY CERTIFY that on the / day of December, 2010, I caused to be served a
true copy of the foregoing document, by the method indicated below, and addressed to each of
the following:

Jordan S. Ipsen ] U.S. Mail, Postage Prepaid
GORDON LAW FIRM, INC. [ ] Hand Delivered
477 Shoup Avenue, Ste. 101 [ ] Overnight Mail
Idaho Falls, ID 83402 [ ] Telecopy

Fax: 866/886-3419 [ ] Email sky@brentgordonlaw.com
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Jordan S. Ipsen (ISB #7822)
GORDON LAW FIRM, INC.
477 Shoup Ave, Suite 101
Idaho Falls, ID 83402
Telephone: (208) 552-0467
Facsimile: (866) 886-3419

Attorney for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

CHRISTINA BROOKSBY,
Plaintiff, Case No. CV-10-6403
Vs. PLAINTIFF’S RESPONSE TO
DEFENDANT’S MOTION TO DISMISS
GEICO GENERAL INSURANCE
COMPANY,
Defendant.

Plaintiff, by and through her undersigned counsel, hereby submits the following

memorandum of law in opposition to Defendant’s Motion to Dismiss.

FACTUAL AND PROCEDURAL BACKGROUND

Craig Brooksby was travelling on Interstate 15 near Idaho Falls, Idaho just after midnight
on December 8, 2007. Brooksby was travelling with his wife, Brenda, and his daughter,

Christina. The Brooksbys were travelling from Manteca, California to Idaho Falls, Idaho to
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attend the marriage of Craig and Brenda’s daughter, Lori Brooksby, on December 8, 2007. Near
milepost 118, Craig lost control of his vehicle while driving approximately 55 miles per hour.
The vehicle made a 180 degree turn on the roadway, slid off the right shoulder, and rolled. The
roof was ripped completely off as the vehicle rolled and Christina flew out of the top of the
vehicle. Christina landed on the shoulder of the frontage road, approximately 49 feet away from
the van.

Christina was transported to Eastern Idaho Regional Medical Center immediately
following the collision, where she was diagnosed with having a contusion to the back of her head
causing nausea and vomiting and three fractured vertebrae in the thoracic spine. Christina made
a claim against Craig’s automobile insurance policy with GEICO General Insurance Company
(“GEICO™) for the damages sustained in the collision. GEICO has denied the claim based on a
so-called “household exclusion™ clause. Christina filed suit against Craig in Bonneville County
Case No. CV-09-7120. Since Christina does not wish to pursue a recovery against her father if
there is no applicable insurance coverage, the Honorable Joel E. Tingey ordered a stay in the
proceedings pending the results of this declaratory action. Christina has brought this declaratory
action against GEICO for purpose of determining whether there is insurance coverage for the
damages she sustained in the automobile collision on December 8, 2007.

GEICO has brought a motion to dismiss Christina’s declaratory action pursuant to Rule

12(b) of the Idaho Rules of Civil Procedure. The sole legal argument in support of the motion is

PLAINTIFF’S RESPONSE TO DEFENDANT’S MOTION TO DISMISS - 2
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that the declaratory action constitutes an impermissible third-party direct action against GEICO.
(Mem. in Supp. of Def.’s Mot to Dismiss Pursuant to .LR.C.P. 12(b)(6) at 2.)

STANDARD OF ADJUDICATION

A Rule 12(b)(6) motion to dismiss for failure to state a claim, without affidavits or
deposition testimony introduced into the record either in support or in opposition, is addressed
solely to the sufficiency of the complaint. See Orthman v. Idaho Power Co., 126 Idaho 960, 962,
895 P.2d 561, 563 (1995). All inferences from the facts pleaded in the complaint must be drawn
in favor of the party opposing the motion; and the issue presented is “whether the plaintiff is
entitled to offer evidence to support the claims.” Id A motion to dismiss should be granted if a
party can show that there is no genuine issue as to any material fact and that the party is entitled
to judgment as a matter of law. Gibson v. Ada County, 142 Idaho 746, 751, 133 P.3d 1211, 1216
(2006).

On a motion to dismiss, the Court looks only at the pleadings, and all inferences are
viewed in favor of the non-moving party. Young v. City of Ketchum, 137 Idaho 102, 104, 44 P.3d
1157, 1159 (2002). The burden at all times is upon the moving party to prove the absence of a
genuine issue of material fact. Petricevich v. Salmon River Canal Co., 92 Idaho 865, 452 P.2d
362 (1969).

LEGAL ANALYSIS

Defendant’s sole argument in support of its motion to dismiss is that Plaintiff’s “lawsuit

PLAINTIFF’S RESPONSE TO DEFENDANT’S MOTION TO DISMISS - 3
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constitutes a third-party direct action against GEICO.” (Mem. in Supp. Of Def.’s Mot to Dismiss
Pursuant to I.R.C.P. 12(b)(6) at 2.) Defendant has cited to seven cases in support of its
accusation that Christina has brought an improper third-party claim against GEICO. (Id. at 2-4.)
However, not one of these cases is on point. Not one of these seven cases holds that an injured
party cannot bring a declaration action against the torfeasor’s insurance carrier to determine the
extent of liability insurance coverage. The cases cited by Defendant are the following:

1. Graham v. State Farm Mut. Auto. Ins. Co., 138 Idaho 611, 67 P.3d 90 (2003) stands for

~ the unremarkable proposition that an injured party can not bring a tort action (the so-
called “direct third-party action”) seeking damages against the tortfeasor’s insurance
carrier for bad faith. Christina Brooksby is not bringing a tort action against GEICO nor
is she seeking to recover damages from GEICO.

2. Pocatello Indus. Park Co. v. Steel W., Inc., 101 Idaho 783, 621 P.2d 399 (1980) holds
that a lessor’s insurance carrier could not maintain an action for indemnification against a
lessee’s insurance carrier for payments the lessee’s insurance carrier had paid to an
employee of lessee who was injured due to the lessor’s negligence.

3. Downing v. Traveler’s Ins. Co., 107 Idaho 511, 691 P.2d 375 (1984) holds that a widow
of an injured party could not maintain an action against the injured party’s employer’s
insurance carrier as a “third party beneficiary” to the insurance contract. Again, Christina

Brooksby is not seeking insurance benefits from GEICO under the policy it issued to
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Craig Brooksby, but rather is seeking a declaration regarding liability insurance coverage.

4. Hettwer v. Farmers Ins. Co., 118 1daho 373, 797 P.2d 81 (1990), like Graham, holds that
an injured party cannot seek damages from a tortfeasor’s insurer for tortiously denying or
delaying payment of a claim. Christina is not claiming that GEICO tortiously denied her
claim; rather she is seeking a declaration that there is indeed insurance coverage for the
subject automobile collision.

5. Hartman v. United Heritage Prop. & Cas. Co., 141 Idaho 193, 108 P.3d 340 (2005) holds
that the judgment creditors of a tortfeasor could not maintain a direct action against the
tortfeasor’s insurance carrier for breach of contract or for the tort of bad faith.

6. Trinity Universal Ins. Co. v. Kirsling, 139 1daho 89, 92 73 P.3d 102, 105 (2003) merely
states that “insurance policies are a matter of contract between the insurer and the
insured.”

7. Stonewall Surplus Lines Ins. Co. v. Farmers Ins. Co., 132 Idaho 318, 971 P.2d 1142
(1998) holds that the insurance carrier of a tortfeasor could not seek indemnification from
a co-tortfeasor’s insurance carrier because indemnification should have been sought from
the co-tortfeasor.

None of the cases cited by GEICO are applicable to the case at bar. Not one of the cases
stands for the proposition that an injured party cannot maintain a declaratory action against the

tortfeasor’s insurance carrier to determine the extent of the insurer’s liability coverage.
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There is an evident distinction between a claim for damages and a declaratory action
seeking a determination of liability coverage. In Christian v. Sizemore, 383 S.E.2d 810 (W. Va.
1989), the trial court denied an injured party’s request to amend the personal injury complaint
against the tortfeasor to add a claim against the tortfeasor’s insurance carrier after the insurance
carrier asserted that the policy had lapsed at the time of the automobile collision. The trial court
denied the motion relying on a case that states, “An injured party may not join the defendant’s
insurance carrier in a suit for damages filed against the defendant arising from a motor vehicle
accident, unless the insurance policy or a statute authorizes such direct action.” /d. at 812. The
appellate court overruled the trial court, explaining that the rule prohibiting a third-party direct
action is not applicable to a declaratory action. |

In this case, however, the plaintiff is not seeking to recover damages against the

defendants' insurance carrier. Instead, she seeks a declaration that Kemper [the

tortfeasor’s insurer] is required to provide insurance coverage to the defendants

in the personal injury suit. This declaration is entirely ancillary to the personal

injury suit for damages against the defendants.

Id.  Similarly, in Reagor v. Travelers Ins. Co., 415 N.E.2d 512 (Ill. 1980), an injured party
brought a personal injury suit against an alleged tortfeasor and a separate declaratory action
against the tortfeasor’s insurance carrier. The appellate court framed the insurance carrier"s
argument thusly: “Travelers also argues that this action cannot be maintained because it would

be contrary to our State's policy of prohibiting direct actions against an insurer before judgment

has been rendered against its insured.” Id. at 515. The court soundly rejected that argument
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stating:

The issue of coverage, which is the subject of this action, has been effectively
severed from any question of the insured's liability and the assessment of
damages, which will be determined in the pending personal injury action. Under
these circumstances, plaintiffs' declaratory judgment action cannot be barred on
the basis that it is a direct action suit against the insurer.

Id The court went on to hold that “the trial court in this case may grant declaratory relief

determining whether there is coverage under the policy.” Id. at 516.

The prohibition against bringing a direct action for damages against a tortfeasor is not
implicated by Christina Brooksby’s Complaint. Brooksby is not seeking a recovery of damages
caused by GEICO’s insured’s negligence. Brooksy has standing to bring this action pursuant to
the Uniform Declaratory Judgment Act, I.C. § 10-1201 ef seq. Idaho Code § 10-1202 sets forth
who may bring a declaratory action thusly:

Any person interested under a deed, will, written contract or other writings

constituting a contract or any oral contract, or whose rights, status or other legal

relations are affected by a statute, municipal ordinance, contract or franchise, may

have determined any question of construction or validity arising under the

instrument, statute, ordinance, contract or franchise and obtain a declaration of

rights, status or other legal relations thereunder.
“An injured party may bring a declaratory judgment action against the defendant’s insurance
carrier to determine if there is policy coverage before obtaining a judgment against defendant in
the personal injury action where the defendant’s insurer has denied coverage.” 22A Am. Jur. 2d

Declaratory Judgments § 138 (2003). Numerous cases exist in which an injured party has

brought a declaratory action against the tortfeasor’s insurance carrier. See generally, Id. See, e.g.,
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Richmond v. Hartford Underwriters Ins. Co., 727 A.2d 968 (1999) (wife who was passenger is
husband’s automobile sought declaratory action against husband’s insurer to determine extent of
liability insurance coverage). Courts have also specifically held that an injured party has a right
to bring a declaratory action against the tortfeasor’s insurance carrier. See, e.g., Beeson v. State
Auto. & Casualty Underwriters, 508 P.2d 402, aff'd, 516 P.2d 623 (Colo. 1973); Atkinson v.
Atkinson, 326 S.E.2d 206 (Ga. 1985); Reagor v. Travelers Ins. Co., 415 N.E.2d 512 (1ll. 1980);
Baca v. New Mexico State Highway Dep't, 486 P.2d 625 (N.M. 1971). See also e.g., Draper v.
Draper, 115 Idaho 973, 772 P.2d 180 (1989) (“Barbara also included in the action a claim
against State Farm and Van, requesting a declaratory judgment that the household exclusion was
void and that there was coverage for her injuries under the policy. State Farm filed a
counterclaim against Barbara and a cross-claim against Van, requesting a declaratory judgment
that the household exclusion was valid and that State Farm had no liability to Barbara under the
policy.”);

In Temperance Insurance Exchange v. Carver, 83 1daho 487, 490, 365 P.2d 824, 826 (1961),
the Idaho Supreme Court stated, "Injured third parties are proper, but not necessary, parties
defendant in an action brought by an insurer for a declaratory judgment determining the validity
of an insurance policy, and its liability thereunder.” In 2008, Idaho Rule of Civil Procedure 57
was amended to add the following language:

In an action seeking declaratory judgment as to coverage under a policy of

insurance, any person known to any party to have a claim against the insured
relating to the incident that is the subject of the declaratory action shall be joined
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if feasible.

Christian Brooksby has standing, as an injured party, to bring a declaratory action against
GEICO to seek determination regarding whether there is liability insurance coverage in a claim
she is making against GEICO’s insured. No plausible reading of Plaintiff’s Complaint could
construe it as direct third-party action. It is indisputable that it is an action seeking a declaration
regarding the extent of insurance coverage under a policy issued by Defendant. Any attempt to
characterize it as a direct third-party action is not grounded in fact nor warranted under existing

law.

CONCLUSION

Defendant’s sole argument is that Plaintiff cannot bring a direct action against the
Defendant since Plaintiff has not claimed that she is an insured under the policy. Plaintiff’s

action is not a direct action. Therefore, Defendant’s motion to dismiss should be denied.

DATED January 28, 2011

Jordan S. Ipsen
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CERTIFICATE OF SERVICE
I hereby certify that on January 28, 2011, I mailed a copy of the foregoing to the
following:
Kevin Scanlan
HALL, FARLEY, OBERRECHT & BLANTON, P.A.

702 West Idaho Street, Suite 700
Boise, ID 83701

Jordan S. Ipsen
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Kevin J. Scanlan

18B #552]), kis@hallfarley.com

Bryan A. Nickels

ISB #6432, ban@hallfarley.com

HALL, FARLEY, OBERRECHT & BLANTON, P.A.
702 West Idaho, Suite 700

Post Office Box 1271

Boise, Idaho 83701

Telephone: (208) 395-8500

Facsimile: (208) 395-8585
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Attorneys for Defendant GEICO General Insurance Company

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

CHRISTINA BROOKSBY, Case No. CV-10-6403
Plaintiff, DEFENDANT’S REPLY TO
PLAINTIFF’S RESPONSE TO
Vvs. DEFENDANT’S MOTION TO
DISMISS PURSUANT TO LR.CP,
GEICO GENERAL INSURANCE 12(b)(6)
COMPANY,
Defendants.

COMES NOW the defendant, GEICO General Insurance Company, (hereinafter
“GEICO™), by and through its counsel of record, and hereby submits this memorandun.l in reply
to Plaintiff’s response to Geico’s motion to dismiss.

ARGUMENT

In response to GEICQ's motion to dismiss her lawsuit on the basis that it constitutes a

third-party direct action against GEICO, which Idaho courts have repeatedly stated are barred,

Plaintiff fails to cite to any viable Idaho authority, misapprehends the application of I.R.C.P. 57,

DEFENDANT’S REPLY TO PLAINTIFF’S RESPONSE TO DEFENDANT’S MOTION TO DISMISS
PURSUANT TO LR.CP. 12(b)(6)- 1
2
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and asks this Court to ignore the reality that through her Complaint she seeks damages under a
contract to which she is not a party without any liability issues having been litigated. ‘Plaintiff
has failed to show that her Complaint states a claim upon which relief can be granted, and the
Court should therefore dismiss it.

A.  Plaintiff Cites to No Viable Idaho Case Law to Support Her Position

In her response, Plaintiff cites to several cases from other states in order to support her
position. It is axiomatic, however, that in Idaho, judicial “decisions from sister statefs are not
controlling,” and that this Court is bound to “apply to the case under consideration thgt line of
decisions which . . . [are] consonant with [[daho law] . . ., regardless of any numerical \;veight of
authority.” Oneida Counry Fair Bd. v. Smylie, 86 Idaho 341, 367, 386 P.2d 374, 391 (1963). In
other words, even though Plaintiff has cited cases from six other states, the only decisions
applicable to the motion before this Court are those that are in line with valid Idaho law.'

Even if the cases cited by Plaintiff were binding on this Court, they would remain inapt,
For example, Plaintiff cites Reagor v. Travelers Ins. Co., 415 N.E.2d 512, 515 (lil.‘App. Ct.
1980) as supportive of her action. In Reagor, there was an underlying personal inju:ry action
between the plaintiffs and the alleged tortfeasor. By contrast, Plaintiff makes no a]]egétion that
any such action is pending in this matter.” See Compl. at 1-4. Perhaps more importantly, the
applicable law cited by the Illinois court included a key concept foreign to Idaho: that an injured

party “is a real party in interest to the liability insurance contract.” Id at 514; compare with

' Again, in making this areument, defendant assumes that Plaintiff is advancing the position that Idaho law applies,
as reflected by Plaintiff's Idaho law argument in her Complain, at §715-16. Indeed, Plaintiff's opposition does not
appear to suggest that she believes that any other state’s law applies. Thus, defendant makes its argument as to the
direct action rule strictly through the lens of Plaintifl’s Complaint and opposition, which advocate application of
Idaho law. Again, in making this motion, defendant does not waive any arpuments it may have as to thé applicable
law that may ultimately apply in this action (including, but not limited to, California law), and does not necessarily
agree that Idaho law will govern resolution of this dispute.

? Plaintiff’ s opposition memorandum does contend that there exists an action against Craig Brooksby, and that such
action is stayed; however, the Complaint makes no such assertion. See Plaintiff's Response to Defendant’s Motion
10 Dismiss, at p.2. Moreover, a review of ISTARS reflects that the case cited by plaintiff is closed.

DEFENDANT’S REPLY TO PLAINTIFF'S RESPONSE TO DEFENDANT'S MOTION TO DISMISS
PURSUANT TO LR.CP. 12(b)(6)- 2
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Hartmon v. United Heritage Prop. & Cas. Co., 141 Idaho 193, 199, 108 P.3d 340, 346 (2005)
(“[T]he person allegedly injured by the insured is not a party to the insurance contract and has
no rights under it.")(emphasis added). Thus, Reagor offers nothing by way of guidance to
determination of the motion at bar. |

Similarly, Plaintiff cites to Richmond v. Hartford Underwriters Ins. Co., 727 A.2d 968,
970 (Md. Ct. Spec. App. 1999), in support of her position that she is not barred from brirjlging the
instant suit under Idaho’s direct-action law. In that case, however, the plaintiff in Richrrj:ona’ was
the spouse of the defendant in the underlying litigation, and her declaratory action suit sought
coverage, in part, under the uninsured motorist provision of the policy (thus, clairning'status as
an insured). /d. Plaintiff has made no such assertion here. Moreover, the Richmond coiurt relied
upon the Hartford Mut. Ins. Co. v. Woodfin Equities Corp. decision, which confirmed that, under
Maryland law, “[o]nce there is a verdict or judgment in the tort action, a direct action may be
maintained against the liability insurer.” 687 A.2d 652 (Md 1997), While this may brovide a
basis to approve pre-judgment direct actions in Maryland, Idaho lacks such legal prcdiéate, as in
Idaho, even judgment creditors are barred from pursuing direct actions. Hariman, 141 Idaho at
198 (“We have never held that an insured’s judgment creditor has a direct actim:l against
the insurer.”)(emphasis added).

In Atkinson v. Atkinson, another foreign case cited Ey Plaintiff to support heri position,
326 S.E.2d 206 (Ga. 1985) (holding that mother of a child killed in automobile accildcnt was
entitled to bring declaratory acti!on to determine insurer’s duty to defend its insured in ujnderlying
wrongful death action), the declaratory action actually arose as a complicated question rjelating to

a settlement with one claimant and a subsequent intervention by a second claimant based upon a

divorce-related dispute between the two claimants. The actual 1ssue was whether, based upon a

DEFENDANT’S REPLY TO PLAINTIFF’S RESPONSE TO DEFENDANT’S MOTION TO DISMISS
PURSUANT TO LR.CP. 12(b)(6)- 3
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return of settlement monies, the insurer had to again defcnd its insured; the case does not specify
which party raised the question, nor is the factual posturiﬁg of Atkinson even remotely similar to
this action. Thus, Atkinson and jts procedural complexities are unhelpful in this matter.

In Baca v. New Mexico State Highway Dept., a1;10thér case to which Plaintiff §ites, the
action was again posited upon existing underlying litigation. ‘486 P.2d 625, 626 (N.M. Ct App.
1971) (“[a]ctions involving deaths and personal injuries regulting from the collision (:Jf motor
vehicles were brought”). The court in Baca, howevcr; cmphasized the unique posture of the
case, which involved a suit against the New Mexico étate Highway Departmeﬁt: “The
Department is immune from suit in the absence of liability iﬁsurance coverage (§ 5-6-19 and § 5-
6-20, NN\M.S.A. 1953 (Repl. Vol. 2). ... As has beenjpoir:;tcd out, no action is maintainable

against the Department in the absence of liability insurance coverage extended to the particular
. .
accident. ... In our view, an actual controversy does 'exist as between the plaintiffs and the

Company with respect to coverage, absent which the suit against the Departmeht is not
maintainable.” Id. at 960 & 963. Thus, the unique 1mmumty question posed in Baca, a 40 year-
old decision from another jurisdiction, again is wholly }'djstihct from this action, as plaintiff has

not — and cannot — assert that Craig Brooksby is somehow;stamtorily immune from suit absent
i

insurance coverage.’

I\

The next case that Plamnff cites from another stale 1n suppoﬂ of her position is Beeson 12
State Automobile and Casually Underwriters, 508 P. 2d 402 (Colo. App. 1973). As regards

Beeson, the Supreme Court of Colorado, in the later case Farmers Ins. Exch. v. Dist. Court for
I‘ ‘
Fourth Judicial Dist., 862 P. 2d 944 947 (Colo. 1993), pomtcd out that in Beeson, []hc losing

I
i

insurance companies appealed the substantive decmon of 1he court. None of them raised the

? In plaintiff’s opposition briefing, plaintiff simply indicates that she “doés not wish to pursue a recovery égamst her
father if there is no applicable insurance coveragel.]” Plaintiff’s Responsa to Defendant’s Motion to Dismiss, al p.2.

DEFENDANT’S REPLY TO PLAINTIFF’S RESPONSE TO DEFENDANT’S MOTION TO DISMISS
PURSUANT TO LR.CP. 12(b)(6)- 4 .
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question of whether the [injured

party] had standmg to brmg the action. Neither the ‘court of

appeals nor this court addressed the issue of standmg ” f he F armers court went on to hold that

the injured party lacked standing
a judgment against other driver.
declaratory judgment action ag

judgment against the defendant,

to bring a declaratory ]udgmcnt action before she had obtamed

Id at 948-49 (“The issue of whether a plaintiff may‘ bring a

ainst a defendant’s msurance company, before obtammg a

is one of first i 1mpre551on for this court. However, other states

that have considered the questloxﬁ have ruled that a p]amtlff docs not have standing to bring such

an action.”)
Plaintiff further cites to a
that the Court in that case held

whether a household exclusion 1

. . .
1 an insurance policy was valid.

'/
J
i 'rJl
l
]

[
Pl
case decided by the Idaho Supreme Court, but fails to point out

]
as a threshold matter &hat Oregon law applied to the issue of
I .

"_ Draper v. Draper, 115 Idaho

1., .
973, 772 P.2d 180 (1989) (holdiLxg that the law of Oregon applied and that under Orcgon law at
b

time of accident, the household

Idaho law, which is the law Plaintiff seeks to have govern this case.

plaintiff and defendant had an ¢

exclusion was valid). ‘The iCourt did not decide Draper under

Furthennore both the

wnership interest in lhe automoblle involved in the accident at

’ !

issue in Draper. Id at 974 (“The primary issue presentéd is whether the household exclusion

clause contained in the insurance policy was void, allowmg a wife (Barbara) to maintain an

action against her husband (Van) up 1o the limits of The‘ pohcy

. Van and Barbara were

residents of Nyssa, Oregon. Stite Farm insured a 1979 automo bile (the insured vehlcle) owned

by Van and Barbara)(emphas

any ownership interest in the viehicle driven by Craig‘

either the factual or legal suppoxlt

DEFENDANT’S REPLY TO PLAIN
PURSUANT TO LR.CP. 12(b)(6)- 5

s added). By contrast,

P |“

| Plamnff does not contend that she had
: 1

Brooksby Thus, Draper does not offer

Lo

for Plaintiff’s position that"shc urges it does.

|
|
|
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Plaintiff also cites Chrisgian v. Sizemore, 383 [SE2d 810, 812 (W.V. 1989) for the

.- L e -
proposition that the present suit can be maintained during the pendency of an injury suit;

however, plaintiff disregards that“the basis for the Court’fis t;uling in that case was based on extant

law that: “This Court has recoénized that an injured %‘plfaintiff who has obtained a judgment
[ i

o] S |
against a defendant vehicle owner or operator is entitled to maintain a declaratory judgment

action against the defendant’s msurance carrier to impoée liability under the policy.” Id at 812.

' T . -
For that reason, “there is an acfual controversy between. the insurance carrier and the injured

l

plaintiff because of the very feal possibility that the plaintiff will look to the insurer for

payment.” Id at 814. This case offers nothing to the p}esent action, however, as the nght to

recover via direct action as a judgment-crcditor is expressly barred by Idaho law. Hartman, 141
I
Idaho at 198 (*We have never held that an insured’s judf’gxi;'lem creditor has a direct action against

the insurer.”).
Finally, Plaintiff cites to [Temperance lnsurancegE;cchange v. Carver, an Idaho case from
1961, to oppose Defendant’s mation to dismiss. 83 Idéh?) 487, 365 P.2d 824. Again, this case

does not offer valid support for|Plaintiff’s position. P;laintiﬁ’ s citation to language within that

case ignores the key component of the state;ment: “Injﬁxred third parties are proper, but not
necessary, parties defendant i.'n an action brought b?/ :'im iésurer for a declaratory judgmem
determining the validity of an imsurance policy, and iftsgliabflity thereunder.” 83 Idaho at 491
(emphasis added). In this méﬂter, plaintiff is, by dejﬁ‘r%xition, not a party defendant, nor did
GEICO initiate this lawsuit, no?r does this lawsuit evenf i;;lﬁliéate any coverage dispute between

i : | :
GEICO and its insured Mr. Brof@Tksby. In any event, Id! aho’s bar on direct third-party action law
has been more than amply deveJoped since Temperance.:See, e.g., Pocatello Indus. Park Co. v.

Steel West, Inc., 101 Idaho 783,791, 621 P.2d 399,E 407 (1980) (holding that “[i]t is well

|
A 1 :
DEFENDANT’S REPLY TO PLAINTIFF’S RESPONSE TO DEFENDANT’S MOTION TO DISMISS
PURSUANT TO LR.CP. 12(b)(6)- 6 .
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established that absent a contractual or statutory provisim; authorizing the action, an insurance
carrier cannot be sueci directly and cannot be joined as a pérty defendant); Downing v. fravelers
Ins. Co., 107 Idaho 511, 515, 691 P.2d 375, 379 (1984)§ (holding that wife of deceased train
engineer could not maintain direct action against insurer;on t:heory that she was a third-party

beneficiary under group policy). | hus, plaintiff’s citation t:ro T e;nperance is unavailing.

4

In short, Plaintiff cites to no viable Idaho authofity in her opposition to Defendant’s

motion to dismiss that supports her position.

B.  Plaintiff Misapprehends the Application of LR.C.P. 57

;
Plaintiff cites LR.C.P. 57 in opposition to Defendant’s motion to dismiss. That rule
i.r

s

b ; ,

In an action seekirixg declaratory judgment as to coverage under a policy of
Insurance, any person known to any party to bave a’claim against the insured
relating to the incident that is the subject of the declaratory action shall be joined

if feasible.

provides in relevant part that:

o :
This rule contemplates the joinder of a third-party claimant 1n a declaratory action between an

) . . . L) i ,
msurer and insured. That 1s not this case, as there is no_action between the insurer and the
insured. Here, Plaintiff seeks to bring a direct claim aga_inst defendant insurer, a procedure not

contemplated by Rule 57. , .
Accordingly, Idaho Rule of Civil Procedure 57 cioes not provide support for Plaintiff’s

opposition to Defendant’s motion to dismiss.
C.  Plaintiff Seeks to Recover Damages Without Litigating Liability

The Idaho Supreme CoxTn has already opined on the;question of whether a third-party

should be able to litigate directly against an insurer prior 1o the insured and insurer resolving

issues of coverage between themselves. ;

DEFENDANT’S REPLY TO PLAI%TIFF’S RESPONSE TO DEFENDANT’S MOTION TO DISMISS
PURSUANT TO LR.CP. 12(b)(6)- 7 ro
33 L
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The Court stated that: . i

We have never held that an insured's Judgmem credltor has a direct action
against the insurer. In support of their argumf:nl that we have implicitly approved
such actions, the Ha:tmarrs cite language from Downmg v. Travelers Insurance
Co., 107 Idaho 511, 51415, 691 P.2d 375/378-79:(1984), wherein we stated,
“Appellant should not be allowed to sue the insurance company directly any more
than a tort victim injured 1 in an automobile aéC1dcnt should be able to directly sue
the insurance carrier of tHe tortfeasor WlthOULt having first proved a claim against
the tortfeasor mdmdually " (Emphasis addcd) Atcording to the Hartmans, the
emphasized language indicates that once the injured party has proved a claim
agamst the tortfeasor individually, the mjurcd party can then sue the tortfeasor’s
insurance carrier directly. The Hartmans read that portion of the Downing opinion
too broadly, and overlook our clarification of it in Graham v, State Farm Mutual
Automobile Insurance Col, 138 Idaho 611, 67 P. 3d 90 (2003)

\

In Graham, the plaintiff had obtamed a Judgmcnt for $2,100 against the
insured in small claims C('aun and the insuraﬂce company appealed. At the trial de
novo on appeal, the pfamuff obtained a judgment against the insured for
$2,602.50. He then filed an action against the i insurance company alleging that by
appealing the small claims judgment, it breleachcd a duty of good faith and fair
dealing owing to a Judgrﬁent creditor of its insured When arguing that we should
recognize such cause of ction, he relied up‘on the same portion of the Downing
opinion as do the Hartmans here. We rejected the. a.rgument and explained that the
plaintiff 1n Graham was reading too much mto that portion of the Downing
opinion. . '

In context, this statement does not estabhsh Graham's position. The
controversy in the Do{vmng case Was one of a “direct action of an employer
against an insurer, by| a party not a part)L to the insurance contract,” and it
did not concern a third-party with a Judgment The point on which the court
disposed of the case was the fact that the p]amtlff had attempted to bring an
action “without first ef tablishing entitlement to:any - ‘death benefits under the
collective bargaining| agreement, appellant*l 99 **346 is attempting to
circumvent the requirement that she establish a ri ipht under the death benefit
provision of the collective bargaming Qgrecment ? Downing was decided
prior to White v. Unigard [ Mutual Insurance, 112 Idaho 94, 730 P.2d 1014
(1986)] and cannot be read to establish the right of]| 'a third party to bring an
action for the breach |of good faith and fair dealmg against the tortfeasor's
insurance company. In Idaho there isno |such right. .

138 Idaho at 614, 67 P.3d at 93 (intemal citations oriticd),
Any rights against United Hcritag"e that"tlhle"Hartmans may acquire as
judgment creditors of Kleane cannot be greater than the rights that Keane would

herself have against United Heritage. If the Hartmans executed upon Keane’s

34} Lo
i
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il |
claims against United chtage they could only obtam ‘whatever claims she had
on the day the execunoni was levied. 1.C, § 11 309 Their status as judgment
creditors of Keane does not make them additional: msurcds under the insurance
contract. Even if we werei to grant them the |nght to seek recovery directly from
United Heritage, rather than by cxecuting’ upan whateiver claims Keane may have,
their nght to recover agalnst United Heritage would be no greater than Keane’s
right to recover. I- ; '

We have prevmusLS/ held, “A thlrd pany may not dlrectly Sue an insurance
company in an attemptito obtain the coyerage allegedly due the insurer’s
policyholder.” Stonewall! Surplus Lines Ins. Co. v. Farmers Ins. Co. of Idaho, 132
Idaho 318, 322, 971 P.2d 1142, 1146 (1998) Whlle recognizing the no-direct-
action rule, the Hartrnarﬂs ask us to hold that the-lnsurance company and its
insured are prevented ﬁ'ohl resolving betwe‘en themselves the 1ssue of coverage
under the policy, at leasL until the third party has 1111gated its claim against the
insured. The basis of the ho-direct-action rule is that the person allegedly injured
by the insured 1s not a party to the insurance contract and has no rights under it.
“Insurance policies are a matter of contract iaetween ‘the insurer and the insured.”
Trinity Universal Ins. Co! v. Kirsling, 139 Iciaho 89 *92, 73 P.3d 102, 105 (2003).
We decline to adopt a Tule preventing the parncs nto,  that contract from resolving

disputes that may arise betwcen them rcgardmg the terms of their contract.

A
. n

Hartman v. United Heritage Pr|0p. & Cas. Co. 141 Idaho at 198-99, If Plaintiff's claim is

|
allowed to go forward, she w111\ be forcing GEICO to defend a suit regardless of the possible

outcomes of any dispute resolutllon between GEIOO and 1ts insured. The Supreme Court has
unequivocally expressed the undesirabﬂity of such actions; and rejected the right of a clalmant to
interfere in the insurer-insured r;ellationship Pla:inti 5 Coml)lzlunt should therefore be dismissed,
y CONCLUS‘HON 5 |

Plaintiff's Complaint notably lacks any mformaﬁon regardlng whether or not plaintiff

claims insured status or has a sult against Mr.’ Brooksby, and otherwise fails to assert that any

| I E'li

caselaw, statute, or contractual’ provmon allows her to bypass Idaho’s long-standing rule against

l| if

to force a rulmg' ox} kGEICO’s duty to indemnify any

direct actions by attempung

ot l- |4

judgment/setilement which Mr. Brooksby rmght u tlmately be found to owe, absent any kind of
i |

judgment/settlement against Mr Brooksby or even a dlspute from Mr. Brooksby as to the limits
-'l | il |

DEFENDANT’S REPLY TO PLATNTXFF S RESPONSE TO DEFENDANT’S MOTION TO DISMISS

PURSUANT TO L.R.CP. 12(b)(6)- 9 | l' |
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tently .untenable under Idaho law. To permit

o 1
f v
otherwise would allow every clLimant in Idaho to( ﬁle declaratory actions against potential

L
,
(|

f

. |

Lo

of his coverage under his GEICO polcy, is pat

( . ‘
insurers to merely allow them to gauge their intenlst is pufsuino an action against an alleged

?’"

I ’ F ﬂ
tortfeasor, which would constltutc a wholesale aban oermq“mH of Idaho’s direct action prohibition
1
r
(certainly something the Idaho S reme Court hais not end@rsed)

K h .
|, |

Thus, for these reasons and for the reasjns tated ahéove defendant GEICO’s motion to
b ,

dismiss should be granted, and those claims agamst i b& iamtlff as contained in her Complamt
should be dismissed with prejudlc:e and GEICO ého d‘be }awarded its attorney fees and costs

)f b
RESPECTFULLY SUBMITTED this i day off Sbmary 2011.

! ‘ HALL, [FARLEY,IOBERRECHT &
BL@TO{‘I\J PiA.
o

| \ A
JCERTIFICATE OF SERVICE

i il &
I HEREBY CERTIFY thlat on the 1‘%' aly (Lf ehmary 2011, T caused to be served a
true copy of the foregoing docu{nent by the meth d mdxca‘tea below, and addressed to each of

the following: :. ;, ' 3": !
! ; ' . 1‘ !’ :L
| N
Jordan S. Ipsen l ’ |12 H.S‘;Maﬂ Postage Prepaid
GORDON LAW FIRM, INC. | . [ Hagd Delivered
477 Shoup Avenue, Ste. 101 [ OvEmight Mail
Idaho Falls, ID 83402 ' (9] Telkcopy 4
Fax: 866/886-3419 i L] Emai] sky@brentgordonlaw.com
i
1
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“IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

CHRISTINA BROOKSBY, )
)
Plaintiff, ) Case No. CV-2010-6403
)
VS. ) MINUTE ENTRY ON
) MOTION TO DISMISS
GEICO GENERAL INSURANCE )
COMPANY, )
)
Defendants. )
)

February 10, 2011, at 9:00 A M., Defendant’s Motion to Dismiss came on for hearing
before the Honorable Dane H. Watkins, Jr., District Judge, sitting in open court at Idaho Falls,
Idaho.

Ms. Karen Konvalinka, Court Reporter, and Ms. Lettie Messick, Deputy Court Clerk,
were present.

Mr. Jordan Ipsen appeared on behalf of the plaintiff. Mr. Kevin Scanlan appeared by
telephone on behalf of the defendant.

Mr. Scanlan presented argument supporting Defendant’s Motion to Dismiss.

Mr. Ipsen presented argument in opposition to Defendant’s Motion.

Mr. Scanlan presented rebuttal argument.

The Court took the matter under advisement.

MINUTE ENTRY - 1 17



Court was thus adjourned.

N\ \
P G"-—--m'a‘}zs
N

District\ludge
c: Jordan Ipsen
Kevin Scanlan
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRI‘CT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE.

CHRISTINA BROOKSBY, )
) Case No. CV-10-6403
Plaintiff, )
) MEMORANDUM DECISION RE:
VS. ) MOTION TO DISMISS
)
GEICO GENERAL INSURANCE )
COMPANY; )
)
Defendant. )
)

I FACTUAL AND PROCEDURAL BACKGROUND

On December 8, 2017, Craig and Brenda Brooksby and their daughter Cristina were
traveling from California to Idaho Falls for a wedding. As the Brooksbys were approaching the
Idaho Falls exit, Mr. Brooksby lost control of the vehicle. The vehicle slid off the road and
rolled. The top of the vehicle ripped off and Christina was ejected. Christina was taken to the
hospital where she was diagnosed with a contusion to the back of her head and three fractured
vertebrae in the thoracic spine.

Christina made a claim against her father’s insurance policy with GEICO General
Insurance Company (hereafter “GEICO”) for the damages sustained in the collision. GEICO
denied the claim based on a “household exclusion” clause in Mr. Brooksby’s policy.

On December 4, 2009, Christina filed suit against her father and GEICO in Bonneville
County Case No. CV-09-7120 (hereafter “suit for damages™). On October 20, 2010, Chirstina
filed a notice of voluntary dismissal of GEICO. Christina, however, does not wish to pursue a

recovery against her father if there is no coverage for her alleged damages under Mr. Brooksby’s

MEMORANDUM DECISION RE: MOTION TO DISMISS - 1
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insurance policy with GEICO.! Thus, on October 20, 2010, Christina filed this action for
declaratory judgment, asking this Court to determine whether GEICO is required to provide
coverage for Christina’s damages. The Honorable Joel E. Tingey ordered a stay in the
proceedings of Christina’s suit for damages, pending the results of this action.

On December 15, 2010, GEICO filed a motion to dismiss this action pursuant to Rule
12(b)(6) of the Idaho Rules of Civil Procedure. On January 31, 2011, Christina filed a brief in
opposition to GEICO’s motion to dismiss. On February 8, 2011, GEICO filed a reply brief.

I1. STANDARD OF ADJUDICATION

A court may grant a motion for judgment on the pleadings when there are no material
issues of fact or law. Davenport v. Burke, 27 Idaho 464, 149 P. 511 (1915). A court may grant a
motion to dismiss for failure to state a claim “when it appears beyond doubt that the plaintiff can
prove no set of facts in support of [the] claim which would entitle [the plaintiff] to relief.”
LR.C.P. 12(b)(6).

The non-moving party is entitled to have all inferences viewed in his or her favor. Miles
v. Idaho Power Co., 116 Idaho 635, 637, 778 P.2d 757, 759 (1989). Yet, the non-moving party’s
case must be anchored in something more than speculation. Petricevich v. Salmon River Canal
Company, 92 1daho 865, 452 P.2d 362 (1969). “Factual allegations must be enough to raise a
right to relief above the speculative level.” Williams ex rel. Tabiu v. Gerber Products Co., 523
F.3d 934, 938 (9th Cir. 2008) quoting Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 570, 127 S.
Ct. 1955, 167 L. Ed. 2d 927 (2007). The allegations must be more “than labels and conclusions,
and a formulaic recitation of the elements of a cause of action will not do.” Bell Atlantic, 550

U.S. at 555.

'Mr. Brooksby’s insurance policy containing the “household exclusion” has not been filed. Nor
have any affidavits been filed by either party in this action.

MEMORANDUM DECISION RE: MOTION TO DISMISS -2
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A claim has facial plausibility only when the plaintiff pleads factual content that allows

the court to draw the reasonable inference that the defendant is liable for the misconduct alleged.

Id. at 556. It asks for more than sheer possibility that a defendant has acted unlawfully. Id.

Where a complaint pleads facts that are “merely consistent with” a defendant’s liability, it “stops
short of the line between possibility and plausibility of ‘entitlement to relief.”” Id at 557. The

United States Supreme Court explained the analysis a court must take when considering a motion

for judgment on the pleadings:

Two working principles underlie [our decision in] Twombly. First, the tenet that a
court must accept a complaint's allegations as true is inapplicable to threadbare
recitals of a cause of action's elements, supported by mere conclusory statements.
Second, determining whether a complaint states a plausible claim is context-
specific, requiring the reviewing court to draw on its experience and common
sense. A court considering a motion to dismiss may begin by identifying
allegations that, because they are mere conclusions, are not entitled to the
assumption of truth. While legal conclusions can provide the complaint's
framework, they must be supported by factual allegations. When there are well-
pleaded factual allegations, a court should assume their veracity and then
determine whether they plausibly give rise to an entitlement to relief.

Asheroft v. Ighal, 129 S.Ct. 1937, 1940, 173 L. Ed. 2d 868 (2009).

III.  DISCUSSION

By this action, Christina seeks to establish the insured status of her father and the

coverage under his insurance policy with GEICO for her claimed damages. Christina argues she

“has standing to bring this action pursuant to the Uniform Declaratory Judgment Act, [.C. § 10-

1201 et seq.” Brief in Opposition at 7.

GEICO believes this action should be dismissed because it constitutes a third-party direct

action against GEICO. In its briefs, GEICO cites numerous cases which reaffirm Idaho’s “direct

action rule,” which holds that an injured party cannot sue a tortfeasor’s insurance carrier directly.

MEMORANDUM DECISION RE: MOTION TO DISMISS - 3
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“‘Tt is well established that absent a contractual or statutory provision authorizing the
action, an insurance carrier cannot be sued directly and cannot be joined as a party defendant.””
Graham v. State Farm Mut. Automobile Ins. Co., 138 Idaho 611, 613, 67 P.3d 90, 92 (2003)
(quoting Pocatello Indus. Park Co. v. Steel West, Inc., 101 I1daho 783, 791, 621 P.2d 399, 407
(1980)). See also Hartman v. United Heritage Property and Cas. Co., 141 Idaho 193, 199, 108
P.3d 340, 346 (2005); Trinity Universal Ins. Co. v. Kirsling, 139 Idaho 89, 92, 73 P.3d 102, 105
(2003); Stonewall Surplus Lines Insurance v. Farmers Insurance, 132 Idaho 318,971 P.2d 1142
(1998); Hettwer v. Farmers Ins. Co. of Idaho, 118 Idaho 373, 797 P.2d 81 (1990); Downing v.
Travelers Ins. Co., 107 Idaho 511, 515, 691 P.2d 375, 379 (1984).

There is no dispute that under Idaho’s direct action rule Christina lacks standing to bring
an action for damages against GEICO because she is not a party to the insurance policy.
Christina asks this Court to conclude that Idaho’s Declaratory Judgment Act broadens the scope
of persons who have standing to sue on an insurance éontract.

Idaho Code Section 10-1202 describes the parties that are authorized to bring an action
for declaratory judgment:

Any person interested under a deed, will, written contract or other writings
constituting a contract or any oral contract, or whose rights, status or other legal
relations are affected by a statute, municipal ordinance, contract or franchise, may
have determined any question of construction or validity arising under the
instrument, statute, ordinance, contract or franchise and obtain a declaration of
rights, status or other legal relations thereunder.

In Selkirk-Priest Basin Ass'n, Inc. v. State ex rel. Andrus, 127 1daho 239, 245, 899 P.2d
949, 955 (1995) (hereafter “SPBA I”), two environmental groups sued the Idaho State Board of

Land Commissioners and the Idaho Department of Lands seeking to challenge a timber sale.

Trying to assert their standing to maintain the suit, the environmental groups argued that the

MEMORANDUM DECISION RE: MOTION TO DISMISS - 4
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Declaratory Jedgment Act “somehow broadens the scope of standing.” The court responded to

that argument, stating,

While the Declaratory Judgment Act may potentially expand the scope of
remedies available to the environmental groups if they are ultimately successful, it
does not relieve them of the obligation to demonstrate that they have standing to
bring the action in the first instance. Therefore, the environmental groups’ claim
that they have standing because a declaratory judgment would resolve the “rights,
status, and legal relations existing between the parties” is without merit.

1d. (emphasis added).

In a separate suit regarding a different timber sale, the same environmental groups tried
to establish standing pursuant to the Declaratory Judgment Act in order to challenge the
constitutionality of Idaho Code §§ 58-405 and 407. The court again reaffirmed the rule that “the
Declaratory Judgment Act does not relieve a party from showing that it has standing to bring the
action in the first instance.” Selkirk-Priest Basin Ass'n, Inc. v. State ex rel. Batt, 128 Idaho 831,
919 P.2d 1032 (1996) (hereafter “SPBA 1I""). The court then recited the rules that govern
standing in an action to challenge statutory provisions. Because the environmental groups lacked
“standing to challenge the timber sale in the first instance, it [could] not maintain a claim of
invalidity under the Declaratory Judgment Act.” Id.

Although the subject of this suit is the interpretation of an insurance contract rather than
the constitutionality of statutory provisions, Christina’s position in this litigation and the question
of her standing is remarkably similar to that of the environmental groups in SPBA I and SPBA
II. To the extent that Christina could be considered an “interested” person under the Declaratory
Judgment Act, that fact alone would not give Christina standing to bring this action. Christina’s
argument that the “direct action rule” does not apply to declaratory judgment actions is

essentially the same argument made by the environmental groups in SPBA I and SPBA II—that

MEMORANDUM DECISION RE: MOTION TO DISMISS - 5
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standing is broader when making a claim under the Declaratory Judgment Act than it is
otherwise. The Idaho Supreme Court has rejected that argument on two occasions. Furthermore,
Christina has not supported her argument with any authority that is binding upon this Court.

This Court concludes that Christina cannot maintain this action against GEICIO without
manifesting a “contractual or statutory provision authorizing the action.” See Graham, 138
Idaho at 613, 67 P.3d at 92. Christina has never asserted that a contractual relationship exists
between her and GEICO. Christina has never asserted that any provision of the contact between
GEICO and her father gives her authorization to sue GIECO. Christina has not cited any
statutory provision that gives her authority to sue on the contract between her father and GEICO.

IV.  CONCLUSION

GEICO’s motion to dismiss should be granted.

DATED this (;Z day of March 2011.

I. WATKINS, JR.
District\}udge
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CERTIFICATE OF SERVICE

I hereby certify that on this % day of March 2011, I did send a true and correct
copy of the foregoing document upon the parties listed below by mailing, with the correct
postage thereon; by causing the same to be placed in the respective courthouse mailbox; or by
causing the same to be hand-delivered.

Jordan S. Ipsen

GORDON LAW FirM, INC.
477 Shoup Ave, Suite 101
Idaho Falls, ID 83402

Kevin J. Scanlan

HALL, FARLEY, OBERRECHT & BLANTON, P.A.
702 West Idaho, Suite 700

P.O.Box 1271

Boise, ID 83701

RONALD LONGMORE
Clerk of the District Court
Bonneville County, Idaho

BVKZ://(/ s /y %/',7 /(ﬂ)

Deputy lerk
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE.

CHRISTINA BROOKSBY, )
) Case No. CV-10-6403
Plaintiff, )
) JUDGMENT RE: MOTION TO
VS. ) DISMISS
)
GEICO GENERAL INSURANCE )
COMPANY; )
)
Defendant. )
)

This cause having come before this Court pursuant to GEICO’s January 31, 2011 Motion
to Dismiss, this Court being fully advised in the premises, and good cause appearing;
NOW, THEREFORE:

GEICO’s Motion to Dismiss is granted.

DATED this /i day of March 2011.

DANE H. WATKINS, JR.
District Judge
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CERTIFICATE OF SERVICE

P

I hereby certify that on this 5 day of March 2011, I did send a true and correct
copy of the foregoing document upon the parties listed below by mailing, with the correct
postage thereon; by causing the same to be placed in the respective courthouse mailbox; or by
causing the same to be hand-delivered.

Jordan S. Ipsen

GORDON LAW FIRM, INC.
477 Shoup Ave, Suite 101
Idaho Falls, ID 83402

Kevin J. Scanlan

HALL, FARLEY, OBERRECHT & BLANTON, P.A.
702 West Idaho, Suite 700

P.O.Box 1271

Boise, ID 83701

RONALD LONGMORE
Clerk of the District Court
Bonneville County, Idaho

o B 10 Voo

Depiity Cl fik
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Jordan S. Ipsen (ISB #7822)
GORDON LAW FIRM, INC.
477 Shoup Ave, Suite 101
Idaho Falls, ID 83402
Telephone: (208) 552-0467
Facsimile: (866) 886-3419

Attorney for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

CHRISTINA BROOKSBY,

Plaintiff and Appellant, Case No. CV-10-6403
Vs. NOTICE OF APPEAL
GEICO GENERAL INSURANCE
COMPANY,

Defendant and Respondent.

TO: THE ABOVE NAMED RESPONDENT, GEICO GENERAL INSURANCE
COMPANY AND THE PARTY'S ATTORNEYS, KEVIN SCANLAN, HALL, FARLEY,
OBERRECHT & BLANTON, P.A., 702 WEST IDAHO STREET, SUITE 700, BOISE,
IDAHO 83701, AND THE CLERK OF THE ABOVE ENTITLED COURT.

NOTICE IS HEREBY GIVEN THAT:

1. The above named appellant, Christina Brooksby, appeals against the above named

NOTICE OF APPEAL - 1
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respondent to the Idaho Supreme Court from the final judgment entered in the above
entitled action on the fourth day of March, 2011, Honorable Judge Dane Watkins
presiding.

2. That the party has a right to appeal to the [daho Supreme Court, and the judgments or
orders described in paragraph 1 above are appealable orders under and pursuant to Rule
11(a)(1), LAR.

3. Appellant intends on appealing the issue of whether the district court erred in ruling that
Appellant does not have standing to bring an action against Respondent.

4. No order has been entered sealing any portion of the record.

> a) A reporter’s transcript is requested.
b) The appellant requests the reporter’s transcript in hard copy. Appellant requests
a partial transcript consisting of the hearing held on Defendant’s Motion to
Dismiss held on February 10, 2011.
6. The appellant requests the following documents to be included in the clerk's record in

addition to those automatically included under Rule 28, . AR
1) Defendant’s Memorandum in Support of Defendant’s Motion to Dismiss Pursuant
to LR.C.P. 12(b)(6).
2) Defendant’s Motion to Dismiss Pursuant to I.R.C.P. 12(b)(6).

3) Plaintiff’s Response to Defendant’s Motion to Dismiss.

NOTICE OF APPEAL - 2



4) Defendant’s Reply to Plaintiff’s Response to Defendant’s Motion to Dismiss
Pursuant to I.R.C.P. 12(b)(6).
5) Memorandum Decision Re: Motion to Dismiss.
6) Memorandum Decision Re: Motion for Reconsideration.
7) Order Re: Motion to Dismiss.
8) I certify:
a) That a copy of this notice of appeal has been served on each reporter of whom
a transcript has been requested as named below at the address set out below:
Karen Konvalinka
605 N. Capital Ave.
Idaho Falls, Idaho 83402
b) That the clerk of the district court has been paid the estimated fee for
preparation of the reporter's transcript.
¢) That the estimated fee for preparation of the clerk's record has been paid.
d) That the appellate filing fee has been paid.

e) That service has been made upon all parties required to be served pursuant to

A

Jordan S. Ipsen /
Gordon Law Firm
Attorney for the Appellant

Rule 20.

DATED THIS 1% day of April, 20111.

NOTICE OF APPEAL -3
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CERTIFICATE OF SERVICE
[ hereby certify that on April /% , [ mailed a copy of the foregoing to the following:

Kevin Scanlan

HALL, FARLEY, OBERRECHT & BLANTON, P.A.
702 West Idaho Street, Suite 700

Boise, ID 83701

Karen Konvalinka
605 N. Capital Ave.

Idaho Falls, Idaho 83402 /
/‘4/1-——-—-————'———~

Jordan S. Ipsen /

NOTICE OF APPEAL - 4



IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

CHRISTINA BROOKSBY, )
)
Plaintiff/ Appellant, )
)
vSs. )
)
GEICO GENERAL INSURANCE )
COMPANY, )
)
Defendant/Respondent. )
)
Appeal from:

CLERK’S CERTIFICATE OF APPEAL

Case No. CV-10-6403

Docket No.

Seventh Judicial District, Bonneville County

Honorable Dane H. Watkins, Jr., District Judge, presiding.

Case number from Court:

Order or Judgment appealed from:

Attomey for Appellant:

Attorney for Respondent:

Appealed by:

Appealed against:
Notice of Appeal Filed:
Appellate Fee Paid:

Was District Court Reporter's Transcript requested?

If so, name of reporter:

Dated: April 26,2011

\\\\\ ’
S uore,
S AN En A,
S . COU/I/ .S
S .D e }}n
§ ." O/l/
Soid Ty,
DRSS

CV-10-6403
Judgment Re: Motion to Dismiss, entered March
8, 2011

Jordan S. Ispen, 477 Shoup Ave, Ste. 101, Idaho
Falls, ID 83402

Kevin Scanlan, 702 West Idaho Street, Ste. 700,
Boise, ID 83701

Christina Brooksby

Geico General Insurance Company
April 15,2011

Yes

Yes, estimated 50 pages

Karen Konvalinka

RONALD LONGMORE
Clerk of the District Court

Deputy Clerk



IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

CHRISTINA BROOKSBY, )

Plaintiff/Appellant, % CLERK'S CERTIFICATE

VS. i Case No. CV-10-6403

GEICO GENERAL INSURANCE 3 Docket No. 38716-2011
COMPANY, )

Defendant/Respondent. %
STATE OF IDAHO ) :
County of Bonneville ;

I, Ronald Longmore, Clerk of the District Court of the Seventh Judicial District, of the State
of 1daho, in and for the County of Bonneville, do hereby certify that the above and foregoing Record
in the above-entitled cause was compiled and bound under my direction and is a true, correct and
complete Record of the pleadings and documents as are automatically required under Rule 28 of the
Idaho Appellate Rules.

I do further certify that no exhibits were either offered or admitted in the above-entitled cause,
that the Clerk's Record will be duly lodged with the Clerk of the Supreme Court, as required by Rule

31 of the Idaho Appellate Rules.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the District

s
Court at Idaho Falls, Idaho, this 7_/d’ay of July, 2011.

Wiy, RONALD LONGMORE
Clerk of the District Court
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Deputy Clerk I
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

CHRISTINA BROOKSBY, )
Plaintiff/Appellant, % CERTIFICATE OF SERVICE
Vs. % Case No. CV-10-6403
GEICO GENERAL INSURANCE % Docket No. 38716-2011
COMPANY, )
Defendant/Respondent. %
)

)
I HEREBY CERTIFY that on the ,7%_/day of July, 2011, I served a copy of the Reporter's

Transcript (if requested) and the Clerk's Record in the Appeal to the Supreme Court in the above entitled

cause upon the following attorneys:

Jordan S. Ipsen Kevin J. Scanlan
Gordan Law Firm, Inc. Hall, Farley, Oberrecht & Blanton, P.A.
477 Shoup Ave., Suite 203 702 West Idaho, Suite 700
Idaho Falls, ID 83402 P.O.Box 1271
Boise, ID 83701
Attorney for Appellant Attorney for Respondent

by depositing a copy of each thereof in the United States mail, postage prepaid, in an envelope addressed

to said attorneys at the foregoing address, which is the last address of said attorneys known to me.

RONALD LONGMORE
- Clerk of the District Court
i,
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