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) 

Respondent/Petitioner, ) 
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) 
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Idaho, 
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Attorneys for Appellant Attorneys for Respondent 
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to 

Magistrate failed regarding the best of the child, the application of Idaho Code 
§32-717 and finding substantial and material changes of 

!Sa case the failed to to LC. 17 in his 

What recent custody case has the Court seen in which the court did not 

a IS 

set out in V. 146 Idaho 449, 197 P.3d 310 (2008). 

IS brief filed not to 

to is no cite to Exhibits. 

to the filed by the Merica and 

decision of Judge Brudie. Basically, the Respondent is Court should uphold Judge 

s s decision. \Vouldn't one think that 

lSIODYOF !If.DR!''.\ (l) 
such direcrion for the custody. care and education of the childn:n of the as ma:, 

the hc,t imer1:sts of the children. The court sha!i consider ail relevant fiictors which may include: 
(a) Ilic 11 ufthc child's pctrent or parents 
(b) fh1: wishes ofrhe child as to his or her custodian: 
(CJ 

(dJ 
of the child 11 ith his or her parent or parents, and his or her 

to his or her home. school. and 
(cJ The character and circumstances of all individuals involn:d: 
(f) The nc:cd to promote and in the life of the child: and 

(g) Domc,tic violence as defined in section 39-6303. Idaho Code. \1hc1hcr or not in tht: presence of the child. 

1 

there was 



to 

so 

to Judge decision is right of from the 

The argument should be disregarded based on Idaho Appellate Rule 35(b)(6) 

states: 

The argument shall contain the contentions the respondent with 
presented on appeal, the reasons therefor, -with citations to the 

relied (emphasis 

the Idaho Supreme "Further, under JAR 

the brief must contain 'citations to the 

Because Sanders' brief fails to comply 

to 

p. 58 

Mr. Elliot's Appellant's Brief cited to the the 

were introduced into eYidence. Mr. Elliot has met his burden on this appeal. 

2 



court 

not to that supports that conclusory statement Bric[ p. 10. In 

brief filed by the Respondent is simply a bunch of conclusory statements run together. 

arc no no evidence and no exhibits to support those conclusions. 

to to 

p. 98. 

is a case in which only . Elliot seems to be worried about the rules. Ms. Geiger failed 

on p. Record, 

failed to comply ·with the Court's pretrial order regarding submitting exhibits a 

51 p. p. l ]\,fr. not seem interested in 

on in its analysis 

not seem to be interested the rules or case p. 3 63. The District 

did not seem to be interested in actually finding out hmv the Court in hunont 

158 ') 

.) p (2015) came to 

ls 

amount 

decision. A review of the Magistrate 

decision 1s 

to 

Mr. Elliot reiterated the problems ,vith the district court's attorney fee analysis and the fact that Mr. 

Miles filed a brief after the briefing schedule. Record, pp. 21 328, 238. There ,vas nothing that 

3 



to 

to 

7. 1S 

no case such an argument. All family la"v cases that Counsel has reviewed in the 

to 17. See Bartosz v. Jones, I Idaho 449, 197 P.3d 310 

this case, the Respondent simply wants the Court to ignore the evidence and LC. 

17. Code 17 requires the court to weigh factors against each other. Suter v. 

Respondent is not supported case law or the statutory scheme developed by legislature 

by 

not 

not 

B. 
Attorney 

1. 
2 

It is telling that the did 

s 

Merica's decision. . Elliot's first brief 

I.R.F 

The Respondent should have recognized the failure of the District Court in its decision 

regarding However, Respondent continued to in favor of attorney despite 

the fact that Mr. Miles' brief did not comply with the rules or case lmv regarding attorney fees on 

appeal to the district court. Record, p. 249. See District Order dated October 21, 2016, which was 

supplemented as part of the record. 

4 



a brief in which a failed to 

Judge was right that is wrote 

lS ·without frmndation. 

Respondent failed to comply with LA.R. 35(b)(6) which states: 

reasons therefor. \Vith citations to the 
relied ( emphasis 

to with LA. R. 41 .R. 3 

p. the briefing to by the appellant. 

Memorandum on Appeal, cited to 

the civil failed to cite to Family La\v Rules. Record, p. 369. same can be said 

3 to 

Attorney Fees and Record, p. 409. At no time did Respondent acknowledge that Mr. 

Elliot was right in his assessment of Mr. Miles did on attorney fees and the 

failure of the District Court with regard to attorney fees. A party should not keep arguing a point 

that is clearly wrong. In Stale v. Victor Smith, 120 Idaho 77, 813 P.2d 888 (1991) the Attorney 

5 



Magistrate was correct even though the 

did not cite to or any to support s decision. 

case is frivolous, unreasonable and foundation and in violation 

states as a trial, court a substantial 

occurred and that it was in the best interest to a parent custodial 

to change primary the child from Respondent to 

not to the record to 

the did a finding there was a substantial and material 

of circumstance. What the Magistrate actually said was: in TBI-rs life has 

of the last decree." Record, p. 183. The magistrate. however, 

by limiting Mr. Elliot's time with his son from every week 

·'In Mr. Elliot's J\fotion to Modify an Order, Judgment, or Decree filed on March 16, 
2015, he asserts that the substantial and material change of circumstance with respect 
to child custody vvas a change of job assignments at his employer which resulted in 

6 



at 

find cases in \Vhich the didn't J 7 in 

District Judge were happy to cite to Lamont v. 

want to 

IS a di Magistrate J.C. 

were 

is made then the court 

for Appellant cannot 

cases. Clearly. since the 

158 Idaho 353,347 P.3d 

17 while Judgment Merica 

not. 

wants to 

appellant courts that statutes arc put 

a directive \Vould be improper. See v. 

in a footnote. 

. 1 121 

or or 

a reason 

, case law is 

to simply ignore 

Idaho Supreme Court Docket No. 

Law Rule 908 which is specific to the 

or is not a 

case in which the Father, Mr. Elliot, simply wants the Court to second guess the Magistrate. The 

did not use the proper standard set out by the legislature or prior case law regarding a 

7 



17. 

§1 

s 

and the appellate rules regarding In addition, the Court 

not eiting to any evidence to support an appellate argument is frivolous and 

Court on appeal, should determine that the Respondent is required to pay attorney fees 

costs to so 

2. 
LC. §32-704 and §32-705 does Support 

Award Attorney Fees to Elliot 

court a p. 

that rate of $17.42 an a 40-hour work 

p. 31, Ll 1. Ms. Geiger that her rate of pay would be based upon 52 

p. LI 1 1. Ms. equity in her house and that 

able to sell her house into another. Tr 48, LI 5-10. Ms. Geiger also 

., p. 

states: 

3. The court may from time to time after considering the financial resources of both 
parties and the factors set fmih in section 32-705, Idaho Code, order a party to pay 
a reasonable amount for the cost to the other party of maintaining or defending any 

8 



an 

a house, 

I Icr income was noted 

met 

and material 

a 

of 

? 

the trial court at over 

Elliot's 

to 

IV. 

to 

17. 

child 

V. Footnote 1 . Ms. 

\Vas going to sell and ultimately did. 

a year. There is nothing in the record that 

and costs. The Respondent did not 

011 abused 

into account all of 

that wananted a change of custody. Magistrate did not make 

a substantial material of circumstance for TBE despite all 

to his life with his father, involving a home. great 

'a 

-[ l J By its terms. section 32-717 only applies to actions for divorce and to" children of the marriage," however, because no 
specific criteria govern custody orders for non-marital children, we have approved application of section 32-717 to situations 
where a child's parents are not. or have not been, married. See Weiland, 139 Idaho at 123, 75 P.3d at I 77; State v. !fart, 142 
Idaho 721, 723, 725, 132 P.3d 1249, 1251, 1253 (2006). 

9 



at so111e s 

It is pretty telling why the Respondent did as there is 1 ittle evidence that 

s fees and costs should be assessed 

DATED this 1 of December, 16. 

Faxed 
I land delivered 
Overnight to: 

Karin Seubert 

1304 Idaho Street 
I,cwiston, ID 

CLARK and FEENEY 

ein, a member 
of the firm. Attorney for the 

10 

Ms. Geiger. 
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