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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

CITIZENS AGAINST RANGE

EXPANSION, an Unincorporated non-profit
Association; JEANNE J. HOM, a single woman,;
EUGENE and KATHLEEN RILEY, husband

and wife; LAMBERT and DENISE RILEY,
husband and wife; GABRIELLE
GROTH-MARNAT, a single woman, GERALD
PRICE, a single man; RONALD and DOROTHY
ELDRIDGE, husband and wife; and GLENN

and LUCY CHAPIN, husband and wife, SHERYL
PUCKETT, a single woman; CHARLES MURRAY
and CYNTHIA MURRAY, husband and wife;

and DAVIE VIG, a single man,

DOCKET NO. 39297-2011

CIVIL CASE NO. 2005-6253

Plaintiffs (Respondents),

IDAHO FISH AND GAME DEPARTMENT
an agency of the STATE OF IDAHO, and
VIRGIL MOORE, Director of the IDAHO
FISH AND GAME DEPARTMENT,

Defendants (Appellants).

R I A i i N N N S N

CLERK’S RECORD ON APPEAL

SCOTT W. REED KATHLEEN TREVER
PO Box A Deputy Attorney General
Coeur D’Alene, ID 83816 PO Box 25
Boise, ID 83707
ATTORNEY FOR RESPONDENTS ATTORNEY FOR APPELLANTS
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Date: 12/9/2011 First Judicial District Court - Kootenai County User: VIGIL
Time: 03:45 PM ROA Report
Page 1 of 12 Case: CV-2005-0006253 Current Judge: John T. Mitchell

Citizens Against Range Expansion, etal. vs. Idaho Fish Game Department, etal.

Date Code User Judge
8/22/2005 NCOC VICTORIN New Case Filed - Other Claims John T. Mitchell
VICTORIN Filing: A1 - Civil Complaint, More Than $1000 No John T. Mitchell

Prior Appearance Paid by: Scott Reed Receipt
number: 0664109 Dated: 08/22/2005 Amount;
$82.00 (Check)

SUMI BARKER Summons Issued John T. Mitchell
9/12/2005 AFSV OLSON Affidavit Of Service-August 29, 2005-Idaho Fish  John T. Mitchell
and Game Department
AFSV OLSON Affidavit Of Service-August 29, 2005-Steven M. John T. Mitchell
Huffaker
9/16/2005 ANSW BARKER Answer John T. Mitchell
9/27/2005 HRSC THORNE Hearing Scheduled (Status Conference John T. Mitchell
11/17/2005 04:00 PM)
9/28/2005 NOTC THORNE Notice of Status Conference John T. Mitchell
10/24/2005 NTSV OLSON Notice Of Service of Interrogatories and John T. Mitchell
Requests for Production from Plaintiffs to
Defendants
11/9/2005 HRVC THORNE Hearing result for Status Conference held on John T. Mitchell
11/17/2005 04:00 PM: Hearing Vacated
HRSC THORNE Hearing Scheduled (Jury Trial Scheduled John T. Mitchell
07/17/2006 09:00 AM) 5 DAYS
NOTC THORNE Notice of Trial Setting John T. Mitchell
STIP JREYNOLDS  Stipulation for Scheduling John T. Mitchell
12/30/2005 HRSC THORNE Hearing Scheduled (Motion 02/08/2006 03:30  John T. Mitchell
PM) Reed
1/3/2006 MISC OLSON Disclosure of Expert Witnesses by Plaintiffs John T. Mitchell
1/5/2006 MOTN MCCOY Plaintiff's Motion to Amend Complaint John T. Mitchell
NTSV MCCOY Notice Of Service of Interrogatories, Request for John T. Mitchell

Production and Request for Admissions from
Piaintiff's to Defendants

NOHG MCCOY Notice Of Hearing Plaintiff's Motion to Amend John T. Mitchell

Complaint
1/9/2006 MOTN OLSON Plaintiffs’ Motion for Court Inspection of Property John T. Mitchell
1/23/2006 NOTC ROBINSON Notice of service of defendants responses to John T. Mitchell

Plaintiffs requests for admissions
Document sealed

2/1/2006 MISC ROBINSON Defendants' Disclosure of expert withesses John T. Mitchell

2/8/2006 GRNT TAYLOR Hearing result for Motion held on 02/08/2006 John T. Mitchell
03:30 PM: Motion Granted Reed

2/9/2006 AMCO PARKER Amended Complaint Filed John T. Mitchell

MISC PARKER Second Interrogatories and Requests for John T. Mitchell
Production and Requests for Admissions from
Plaintiffs
Citizens Against Range, et al v. 39297-2011 2 of 994
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Date; 12/9/2011 First Judicial District Court - Kootenai County User: VIGIL
Time: 03:45 PM ROA Report
Page 2 of 12 Case: CV-2005-0006253 Current Judge: John T. Mitchell

Citizens Against Range Expansion, etal. vs. Idaho Fish Game Department, etal.

Date Code User Judge
2/9/2006 NOTD PARKER Notice Of Deposition of David J Leptich and John T. Mitchell
Charles (Chip) Corsi
2/10/2006 ORDR THORNE Order Granting Plaintiffs' Motion To Amend John T. Mitchell
Complaint
2/15/2006 NOTC LEITZKE Notice of Association of Counsel (Harvey John T. Mitchell
Richman w/ Scott Reed obo Plaintiffs)
NOTC LEITZKE Amended Notice of Depositions Duces Tecum of John T. Mitchell
David J. Leptich and Charles (Chip) Corsi
3/13/2006 STIP THORNE Stipulation To Vacate Trial John T. Mitchell
ORDR THORNE Order Vacating Trial & Resetting Trial John T. Mitchell
4/6/2006 HRSC THORNE Hearing Scheduled (Motion to Compel John T. Mitchell
04/24/2006 04:00 PM) Reed
4/10/2006 MOTN ROBINSON Plaintiffs Motion to compel John T. Mitchell
NOTC ROBINSON Notice of hearing on motion to compel John T. Mitchell
4/24/2006 HRVC THORNE Hearing result for Motion to Compel held on John T. Mitchell
04/24/2006 04:00 PM: Hearing Vacated Reed
5/16/2006 MISC HUTCHINSON Plaintiff's Disclosure of Expert Witnesses John T. Mitchell
MOTN HUTCHINSON Plaintiff's Motion to Vacate Trial John T. Mitchell
5/22/2006 HRSC THORNE Hearing Scheduled (Motion to Vacate John T. Mitchell
05/30/2006 04:00 PM) Scott Reed
NOHG HAMILTON Notice Of Hearing of Plaintiffs Motion to Vacate  John T. Mitchell
Trial
5/30/2006 HRHD THORNE Hearing result for Motion to Vacate held on John T. Mitchell
05/30/2006 04:00 PM: Hearing Held Scott Reed
6/2/2006 FILE MCCOY New File Created - FILE #2 John T. Mitchell
ORDR THORNE Order Granting Plaintiff's Motion To Vacate Trial John T. Mitcheill
and Resetting Trial To 12-11-06
6/7/2006 HRSC THORNE Hearing Scheduled (Motion for Summary John T. Mitchell
Judgment 08/08/2006 04:00 PM) Scott Reed
-7/26/2006 AFFD MCCOY Affidavit of Roy H Ruel in Support of Plaintiff's John T. Mitcheli
Motion for Summary Judgment
AFFD MCCOY Affidavit of Duane Nightingale in Support of John T. Mitchell
Plaintiff's Motion for Summary Judgment
AFFD MCCOY Affidavit of Marcelle Richman in Support of John T. Mitchell
Plaintiffs Motion for Summary Judgment
MISC MCCOY Certification Upon Defendants' Answers to John T. Mitchell

Plaintiffs' Interrogatories and Responses to
Requests for Production

MISC MCCOY Plaintiffs Statement of Material Facts Not In John T. Mitchell
Dispute
BRIE MCCOY Brief of Plaintiffs in Support of Plaintiffs Motion for John T. Mitchell
Summary Judgment
MNSJ MCCOY Plaintiffs Motion For Summary Judgment John T. Mitchell
Citizens Against Range, et al v. 39297-2011 3 of 994
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Date: 12/9/2011 First Judicial District Court - Kootenai County User: VIGIL
Time: 03:45 PM ROA Report
Page 3 of 12 Case: CV-2005-0006253 Current Judge: John T. Mitchell

Citizens Against Range Expansion, etal. vs. Idaho Fish Game Department, etal.

Date Code User Judge

7/26/2006 MISC MCCOY Plaintiffs Appendix of Relevant Publications in John T. Mitchell
Support of Motion for Summary Judgment
NOHG MCCOY Notice Of Hearing on Plaintiffs Motion for John T. Mitchell
Summary Judgment
8/10/2006 NOHG MCCOY AMENDED Notice Of Hearing on Plaintiffs' John T. Mitchell
Motion for Summary Judgment
8/30/2006 AFFD BROOK Affidavit of David Leptich John T. Mitchell
AFFD BROOK Affidavit of Randall Butt John T. Mitchell
AFFD BROOK Affidavit of Clark Vargas John T. Mitchell
AFFD BROOK Affidavit Defendants statement of material facts in John T. Mitchell
dispute
MISC BROOK Defendants appendix of relevant documents John T. Mitchell
MISC BROOK Defendants memorandum in opposition to John T. Mitchell
plaintiffs motion for summary judgment
9/5/2006 AFFD MCCOY Affidavit of Certification on Documents Prepared John T. Mitchell
by Kootenai County Assessor
AFFD MCCOY Affidavit of Certificate on Farragut State Park John T. Mitchell
Trail Guide
MISC MCCOY Certification on Introductory Pages to NRA John T. Mitchell
Range Source Book
MISC MCCOY Certification on Big Sun Shooting Complex John T. Mitchell
Marion County, Florida
BRIE MCCOY Plaintiff's Reply Brief in Support of Motion for John T. Mitchell
Summary Judgment
MOTN MCCOY Plaintiff's Motion to Strike John T. Mitchell
NOHG MCCOY Second AMENDED Notice Of Hearing Upon John T. Mitchell
Plaintiffs' Motion to Vacate Trial
9/7/2006 FILE VICTORIN FreekFile #3 Created******* John T. Mitchell
BRIE MCCOY Plaintiffs' Reply Brief in Support of Motion for John T. Mitchell
Summary Judgment
9/13/2006 HRHD THORNE Hearing result for Motion for Summary Judgment John T. Mitchell
held on 09/13/2006 03:00 PM: Hearing Held
Scott Reed
AFFD SRIGGS Affidavit of Edward M Santos John T. Mitchell
9/19/2006 MEMO THORNE Memorandum Decision And Order Denying John T. Mitchell

Plaintiff's Motion For Summary Judgment, And
Order Setting Briefing Schedule

9/29/2006 NOTC SRIGGS \l;lvc;;t'itce of Deposition Duces Tecum of David John T. Mitchell
ite
MISC SRIGGS Plaintiff's Waiver of All Claims for Damages John T. Mitchell
NOTC SRIGGS Notice of Continued Depositions Duces Tecum of John T. Mitchell
David J Leptich and Charles (Chip) Corsi
10/2/2006 DBRF REMPFER Defendant's Brief on Applicable Standards John T. Mitchell
Citizens Against Range, et al v. 39297-2011 4 of 994
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Date: 12/9/2011 First Judicial District Court - Kootenai County User: VIGIL
Time: 03:45 PM ROA Report
Page 4 of 12 Case: CV-2005-0006253 Current Judge: John T. Mitchell

Citizens Against Range Expansion, etal. vs. Idaho Fish Game Department, etal.

Date Code User Judge
10/2/2006 MISC REMPFER Plaintiff's Initial Response to Memorandum John T. Mitchell
Decision and Order, Page 15
10/10/2006 BRIE SRIGGS Defendants' Reply Brief on applicable Standards John T. Mitchell
MISC SRIGGS Plaintiffs' Closing Response to Memorandum John T. Mitchell
Decision and Order Page 15
10/18/2006 MISC REMPFER Addendum on number of shooters at farragut John T. Mitchell
. shooting range
NTSV REMPFER Notice Of Service John T. Mitchell
MOTN REMPFER Motion to compel John T. Mitchell
11/14/2006 WITP RICKARD Witness List - Plaintiff's John T. Mitchell
STIP RICKARD Stipulation For Settlement John T. Mitchell
11/16/2006 MNCL ZLATICH Motion To Compel John T. Mitchell
11/17/2006 HRSC CLAUSEN Hearing Scheduled (Motion to Compel John T. Mitchell
12/07/2006 03:30 PM)
MISC SRIGGS Corrected Witness List John T. Mitchell
11/20/2006 AFFD PARKER Affidavit in Support of Motion to Compel John T. Mitchell
NOTH PARKER Notice Of Hearing Upon Plaintiffs' Motion to John T. Mitchell
Compel
MISC PARKER Corrected and Amended Witness List John T. Mitchell
DFWL SRIGGS Defendant's Witness List John T. Mitchell
DFWL SRIGGS Defendant's Witness List John T. Mitchell
11/22/2006 LETR ZLATICH Letter to Judge Mitchell John T. Mitchell
Document sealed
11/27/2006 NOTD CROUCH Notice Of Deposition John T. Mitchell
Deponet: David White
11/29/2006 MOTN CROUCH Motion To Amend Amended Complaint To John T. Mitchell
Conform With Evidence
11/30/2006 NOTR SRIGGS Notice Of Transcript Delivery/David J Leptich John T. Mitchell
12/1/2006 BRIE MCCOY Plaintiffs' Brief in Support of Motion in Limine to  John T. Mitchell
Exclude Testimony of Defendants' Expert
Witnesses
MISC MCCOY Certification Upon Defendants' Responses to John T. Mitchell
Plaintiffs' Second Interrogatories and Request for
Production
MNDS MCCOY Motion To Dismiss Third and Fifth Causes of John T. Mitchell
Action
MNLI MCCOY Plaintiff's Motion In Limine to Exclude Testimony John T. Mitchell
of Claude Vargas, Scott D. Hansen and Edward
M. Santos
MISC MCCOY Plaintiffs' Proposed Findings of Fact and John T. Mitchell

Conclusions of Law

Citizens Against Range, et al v. 39297-2011 5 of 994
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Date: 12/9/2011

First Judicial District Court - Kootenai County

User: VIGIL

Idaho Fish and Game Department

Time: 03:45 PM ROA Report
Page 5 of 12 Case: CV-2005-0006253 Current Judge: John T. Mitchell
Citizens Against Range Expansion, etal. vs. ldaho Fish Game Department, etal.
Date Code User Judge
12/1/2006 NOHG MCCOY AMENDED Notice Of Hearing Upon Plaintiffs' John T. Mitchell
Motion to Compel, Motion in Limine and Motion to
Amend to Delte Causes of Action and Motion to
Amend to Conform With Evidence
12/4/2006 MISC REMPFER Defendant's trial brief John T. Mitchell
MISC REMPFER Defendants’ proposed findings of fact and John T. Mitchell
conclusions of law
MISC REMPFER Defendant's trial brief John T. Mitchell
MISC REMPFER Defendants’ proposed findings of fact and John T. Mitchell
conclusions of law
MISC REMPFER Plaintiffs' pretrial brief John T. Mitchell
MISC REMPFER Corrected certification upon defendants' John T. Mitchell
responses to plaintiffs' second interrogatories and
requests for production
NOTC REMPFER Notice to produce at trial John T. Mitchell
12/5/2006 AFFD REMPFER Affidavit of W. Dallas Burkhalter John T. Mitchell
MISC REMPFER Defendants' brief opposing motion in Limine and John T. Mitchell
motion to compel
MISC REMPFER Defendants' brief opposing motion in limine and  John T. Mitchell
motion to compel
AFFD REMPFER Affidavit of W. Dallas Burkhalter John T. Mitchell
12/6/2006 FILE JANUSCH New File Created****4**** John T. Mitchell
12/7/2006 GRNT CLAUSEN Hearing result for Motion to Compel held on John T. Mitchell
12/07/2006 03:30 PM: Motion Granted pinf- 10
min
'12/8/2006 MISC OLSON Amendment to Amended Complaint Made by John T. Mitchell
Interlineation
ORDR CLAUSEN Order On Plaintiffs' Motion to Compel John T. Mitchell
ORDR CLAUSEN Order on Plaintiffs' Motion in Limine John T. Mitchell
ORDR CLAUSEN Order on Plaintiffs' Motion to Amend to Delete John T. Mitchell
Causes of Action and Motion to Amend to
Conform with Evidence
AFFD ZLATICH Affidavit of Edward M Santos John T. Mitchell
12/11/2006 CTST CLAUSEN Hearing result for Court Trial Scheduled held on  John T. Mitchell
12/11/2006 09:00 AM: Court Trial Started 5
DAYS
MISC CLAUSEN Under Advisement John T. Mitcheli
12/21/2006 MISC SRIGGS Defendants' Revised Proposed Findings of Fact John T. Mitchell
and Conclusions of Law
MISC CLAUSEN Plaintiff's Post Trial Proposed Findings of Fact  John T. Mitchell
and Conclusions of Law
2/23/2007 MEMO CLAUSEN Memorandum Decision, Findings of Fact, John T. Mitchell
Conclusions of Law and Order
3/2/2007 cAPMT Against RAtAUBEN Judgment 39297-2011 John T. Mitchell g of 94




Date: 12/9/2011 First Judicial District Court - Kootenai County User: VIGIL
Time: 03:45 PM ROA Report
Page 6 of 12 Case: CV-2005-0006253 Current Judge: John T. Mitchell

Citizens Against Range Expansion, etal. vs. Idaho Fish Game Department, etal.

Date Code User Judge
3/2/2007 STAT CLAUSEN Case status changed: Closed pending clerk John T. Mitchell
: action
3/16/2007 MISC REMPFER Application of plaintiffs for attorney's fees against John T. Mitchell
defendant Idaho Fish and Game Department
MEMO REMPFER Memorandum of costs of plaintiffs against John T. Mitchell
defendant Idaho Fish and Game Department
3/30/2007 MOTN SRIGGS Motion to Disallow Costs and Attorney Fees John T. Mitchell
BRIE SRIGGS Brief in Opposition to an Award of Costs and John T. Mitchell
Attorney Fees
4/3/2007 HRSC CLAUSEN Hearing Scheduled (Motion 04/30/2007 03:00 John T. Mitchell
PM) Attorney's Fees - Reed - 1 hr
4/9/2007 NOHG JANUSCH Notice Of Hearing Upon Defendants’' Motionto  John T. Mitchell
Dismiss costs & attorneys' fees
MISC JANUSCH Plaintiffs' Brief in Support of Award of Costs & John T. Mitchell
Attorneys' Fees
4/30/2007 HELD CLAUSEN Hearing result for Motion held on 04/30/2007 John T. Mitchell
03:00 PM: Motion Held Attorney's Fees - Reed
-1hr
5/4/2007 ORDR CLAUSEN Order on Costs John T. Mitchell
517/2007 NOTC CLAUSEN Notice of Delivery of Original Transcript John T. Mitchell
6/25/2007 ORDR CLAUSEN Memorandum Decision and Order Regarding John T. Mitchell
Attorney Fees
6/26/2007 FILE JANUSCH New File Created****G** ki John T. Mitchell
“1/11/2008 NIDE RICKARD Notice Of intent To Destroy Exhibits John T. Mitchell
10/8/2008 NOAP CLAUSEN Notice Of Appearance - Kathleen Trever John T. Mitchell
MISC CLAUSEN Status Report John T. Mitchell
6/9/2010 AFFD CRUMPACKER Affidavit of Kerry O'Neal John T. Mitchell
MOTN CRUMPACKER Motion for Partial Lifting of Injunction John T. Mitchell
DBRF CRUMPACKER Brief in support of Defendants Motion for Partial  John T. Mitchell
Lifting of Injunction
6/21/2010 HRSC CLAUSEN Hearing Scheduled (Status Conference John T. Mitchell
08/03/2010 02:30 PM)
7/2/2010 CONT CLAUSEN Hearing result for Status Conference held on John T. Mitchell
08/03/2010 02:30 PM: Continued
HRSC CLAUSEN Hearing Scheduled (Status Conference John T. Mitchell
08/30/2010 04:00 PM) Trevor
STAT CLAUSEN Case status changed: Reopened John T. Mitchell
HRSC CLAUSEN Hearing Scheduled (Motion 09/29/2010 04:00  John T. Mitchell
PM) Partical Lift Injunction - Trevor
7/6/2010 PRSB LISONBEE Plaintiff's Response To Motion For Partial Lifting John T. Mitchell
Of Injunction
MISC CRUMPACKER Amended Plaintiffs Response to Motion for John T. Mitchell
Partial Lifting of Injunction
Citizens Against Range, et al v. 39297-2011 7 of 994
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Date: 12/9/2011 First Judicial District Court - Kootenai County User: VIGIL
- Time: 03:45 PM ROA Report
Page 7 of 12 Case: CV-2005-0006253 Current Judge: John T. Miichell
Citizens Against Range Expansion, etal. vs. Idaho Fish Game Department, etal.

Date Code User Judge
-7/20/2010 NOTD CRUMPACKER Notice Of Deposition Duces Tecum of Kerry John T. Mitchell
O'Neal
8/4/2010 BRIE SREED Reply Brief in Support of Defendants' Motion for John T. Mitchell
Partial Lifting of Injunction
NOTC SREED Notice of Status Conference John T. Mitchell
8/13/2010 MISC LISONBEE Plaintiff's Filing Re: Status Confrence Hearing John T. Mitchell
8/16/2010 AFFD CRUMPACKER Affidavit of James A Caulder, Jr., P.E. with C.V. John T. Mitchell
and ETL 02-11 attached
8/18/2010 MISC BAXLEY Shortened and Highlighted ETL Without Editorial John T. Mitchell
Comment
AFFD BAXLEY Affidavit Of Jeanne Hom John T. Mitchell
8/26/2010 MISC BAXLEY Defendants' Filing Before August 30, 2010 Status John T. Mitchell
Conference
8/30/2010 DCHH CLAUSEN Hearing result for Status Conference held on John T. Mitchell

08/30/2010 04:00 PM: District Court Hearing Hel
Court Reporter: JULIE FOLAND

9/10/2010 HRVC CLAUSEN Hearing result for Motion held on 09/29/2010 John T. Mitchell
04:00 PM: Hearing Vacated Partial Lift
Injunction - Trevor

9/13/2010 NOTD CRUMPACKER gor\tlicel Of Deposition Duces Tecum of Kerry John T. Mitchell
'Nea

9/16/2010 MISC CLEVELAND  Joint Case Management Plan John T. Mitchell

9/17/2010 ORDR CLAUSEN Order RE: Joint Case Management Plan John T. Mitchell

9/22/2010 NOTD ROSENBUSCH Amended Notice Of Deposition Duces Tecum of John T. Mitchell
Kerry O'Neal

9/24/2010 PRQD BAXLEY Plaintiffs Requests For Admission And John T. Mitchell
Interrogatory To Defendants

10/5/2010 MISC ROSENBUSCH Plaintiffs' Response to Expert Witness Disclosure John T. Mitchell

10/7/2010 ANSW LEU - Plaintiff's Response to Request For Production  John T. Mitchell

10/29/2010 NOTD BAXLEY Plaintiffs' Notice Of Intention To Take The John T. Mitchell

Preservation Deposition For The Perpetuation of
Testimony Of James A Caulder PE on 11/18/10

at 1:00 pm
11/9/2010 HRSC CLAUSEN Hearing Scheduled (Motion 02/14/2011 02:00  John T. Mitchell
PM) Partial Lift Injunction;2 to 3 hrs; Trever
FILE SREED New File Created ***********F|E g*****+***+* John T. Mitchell
11/16/2010 MISC LEU Plaintiffs’ Interrogatories To Defendants John T. Mitchell
ANSW LEU Plaintiffs' Answers to Requeset For Admissions  John T. Mitchell
12/10/2010 DBRF CRUMPACKER Brief in Support of Summary Disposition of John T. Mitchell
Defendants Motion for Partial Lifting of Injunction
MISC CRUMPACKER Statement of Undisputed Facts John T. Mitchell
AFFD CRUMPACKER Affidavit of David Leptich John T. Mitchell
AFFD CRUMPACKER Affidavit of Kerry O'Neal John T. Mitchell
Citizens Against Range, et al v. 39297-2011 8 of 994
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Date: 12/9/2011

First Judicial District Court - Kootenai County

User: VIGIL

Time: 03:45 PM ROA Report
Page 8 of 12 Case: CV-2005-0006253 Current Judge: John T. Mitchell
Citizens Against Range Expansion, etal. vs. [daho Fish Game Department, etal.
Date Code User Judge
12/10/2010 AFFD CRUMPACKER Affidavit of Jon Whipple John T. Mitchell
12/14/2010 HRSC CLAUSEN Hearing Scheduled (Motion 01/11/2011 11:00  John T. Mitchell
AM) Strike Affd's and Testimony - Richmon
12/20/2010 MOTN CRUMPACKER Motion to Strike the December 9, 2010 Affidavits John T. Mitchell
of Jon Whipple & Kerry O'Neal
MOTN CRUMPACKER Motion to Strike Testimony of Kerry O'Neal John T. Mitchell
Based on Lack of Expertise & Lack of Foundation
NOHG CRUMPACKER Notice Of Hearing John T. Mitchell
AFFD CRUMPACKER Affidavit of Harvey Richman John T. Mitchell
12/27/2010 NOHG CRUMPACKER Notice Of Hearing John T. Mitchell
MNSJ CRUMPACKER Motion For Summary Judgment John T. Mitchell
DBRF CRUMPACKER Brief in Response Defendants Summary John T. Mitchell
Disosition of the Cause & Brief in Support of
Plaintiffs Motion for Summary Judgment
AFFD CRUMPACKER Affidavit of Jeanne Marie Holder Nee HOM John T. Mitchell
AFFD CRUMPACKER Affidavit of Harvey Richman John T. Mitchell
MISC CLAUSEN ***NEW FILE CREATED #7 **** John T. Mitchell
12/28/2010 MISC CRUMPACKER Cettification on Idaho State Legislative History ~ John T. Mitchell
Records: House Bill 515
1/3/2011 MEMO ROSENBUSCH Defendants' Memorandum in Opposition to John T. Mitchell
: Plaintiffs' Motion to Strike Affidavits of Jon
Whipple and Kerry O'Neal
AFFD ROSENBUSCH Affidavit of Kathleen Trever in Opposition to John T. Mitchell
Motion to Strike Affidavits of Jon Whipple and
Kerry O'Neal and Motion to Strike Affidavit of
Kerry O'Neal
MEMO CRUMPACKER Defendants Memorandum in Opposition to John T. Mitchell
Plaintiffs Motion to Strike Affidavit of Kerry O'Neal
Based on Lack of Expertise & Lack of Foundation
1/4/2011 NOHG CRUMPACKER Corrected Notice Of Hearing John T. Mitchell
MOTN CRUMPACKER Amended Motion to Strike the December 9, 2010 John T. Mitchell
Affidavits of Jon Whipple & Kerry O'Neal
1/7/2011 PRSB BAXLEY Consolidated Reply Brief Of Plaintiffs' To Motions John T. Mitchell
To Strike
1/10/2011 MOTN BAXLEY Motion To Strike And/Or Exclude Testimony Of  John T. Mitchell
James Caulder
DRSB BAXLEY Defendant's Reply Brief In Support Of Summary John T. Mitchell
Disposition of Motion For Partial Lifting Of
Injunction
AFIS BAXLEY Affidavit Of Kathleen Trever In Support of Motion John T. Mitchell
For Partial Lifting Of Injunction
AFFD BAXLEY Second Affidavit Of David Leptich John T. Mitchell
AFFD BAXLEY Affidavit Of Randall Butt John T. Mitchell
1/11/2011 = Against Rgﬁb@,‘gtsﬂ\.‘ **NEW FILEGREAJED #8****** John T. Mitchell g f 994
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‘Date:; 12/9/2011 First Judicial District Court - Kootenai County User: VIGIL
Time: 03:45 PM ROA Report
Page 9 of 12 Case: CV-2005-0006253 Current Judge: John T. Mitchell

Citizens Against Range Expansion, etal. vs. Idaho Fish Game Department, etal.

Date Code User Judge

1/11/2011 DCHH CLAUSEN Hearing result for Motion held on 01/11/2011 John T. Mitchell
_ 11:00 AM: District Court Hearing Held
Court Reporter: JULIE FOLAND

“1/19/2011 BRIE ROSENBUSCH Consolidated Reply Brief in Support of Plaintiffs  John T. Mitchell
Motion for Summary Judgment and Motion to
Strike and/or Exclude Testimony of James

Caulder
1/24/2011 MOTN ROSENBUSCH Motion for Court View John T. Mitchell
BRIE ROSENBUSCH Defendants' Brief in Support of Motion to Strike  John T. Mitchell
AFFD VIGIL Second Affidavit of Kathleen Trever, in Support of John T. Mitchell
Motion to Strike
1/25/2011 HRSC CLAUSEN Hearing Scheduled (Motion 02/14/2011 02:00 John T. Mitchell
PM) Trever
HRSC CLAUSEN Hearing Scheduled (Motion 02/14/2011 02:00  John T. Mitchell
PM) Court View - Trever
1/28/2011 MISC CRUMPACKER Plaintiffs reply to the Defendants 24 January John T. Mitchell

2011 Brief in Support of Motion to Strike
Ttestimony of James Caulder

2/4/2011 AFFD ROSENBUSCH Amended Affidavit of Kerry O'Neal John T. Mitchell
' 2/10/2011 MOTN BAXLEY Motion To Strike & Objection To The Amended  John T. Mitchell
‘ Affidavit Of Kerry O'Neal Dated February 3, 2011
AFFD BAXLEY Affidavit Upon Legislative Records 2008 John T. Mitchell
Legislature
MOTN VIGIL Motion to File Additional Legislative Record John T. Mitchell
2/11/2011 AFFD BAXLEY Supplemental And Amended Affidavit Upon John T. Mitchell
Legislative Records 2008 Legislature
2/14/20M1 DCHH CLAUSEN Hearing result for Motion held on 02/14/2011 John T. Mitchell

02:00 PM: District Court Hearing Held
Court Reporter: JULIE FOLAND

DCHH CLAUSEN Hearing result for Motion held on 02/14/2011 John T. Mitcheli
02:00 PM: District Court Hearing Held
Court Reporter; JULIE FOLAND

DCHH CLAUSEN Hearing result for Motion held on 02/14/2011 John T. Mitchell
02:00 PM: District Court Hearing Held
Court Reporter; JULIE FOLAND

3/10/2011 NOTE CLAUSEN ***NEW FILE CREATED #9***** John T. Mitchell

3/11/2011 ORDR CLAUSEN Memorandum Decision and Order on Motions to  John T. Mitchell
' Strike, Defendant's Motion for View, Defendant's
Motion for Partial Lifting of Injunction and
Plaintiffs Motion for Summary Judgment; and
Order Scheduling Court Trial

HRSC CLAUSEN Hearing Scheduled (Court Trial Scheduled John T. Mitchell
06/13/2011 09:00 AM) 5 DAY
3/25/2011 MOTN BAXLEY Defendants' Motion For Permission To Appeal John T. Mitchell
Under IAR 12
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Date: 12/9/2011 First Judicial District Court - Kootenai County User: VIGIL
Time: 03:45 PM ROA Report
Page 10 of 12 Case: CV-2005-0006253 Current Judge: John T. Mitchell

Citizens Against Range Expansion, etal. vs. Idaho Fish Game Department, etal.

Date Code User Judge
3/25/2011 BRIE BAXLEY Brief In Support Of Defendants' Motion For John T. Mitchell
Permission To Appeal
3/29/2011 HRSC CLAUSEN Hearing Scheduled (Motion 04/20/2011 04:00  John T. Mitchell
PM) Rule 12(b) - Turner
3/30/2011 NOHG BAXLEY Notice Of Hearing on 04/20/11 at 4:00 pm John T. Mitchell
4/4/2011 MISC ROSENBUSCH Plaintiffs' Response to Defendants' Motion for John T. Mitchell
Permission to Appeal Under .A.R. 12
4/12/2011 HRVC CLAUSEN Hearing result for Motion held on 04/20/2011 John T. Mitchell
04:00 PM: Hearing Vacated Rule 12(b) - Turner
HRSC CLAUSEN Hearing Scheduled (Motion 04/20/2011 01:00  John T. Mitchell
PM) Rule 12(b) - Trever
CLAUSEN Amended Notice of Hearing John T. Mitchell
4/20/2011 DCHH BUTLER Hearing result for Motion held on 04/20/2011 John T. Mitchell

01:00 PM: District Court Hearing Held

Court Reporter: Julie Foland

Number of Transcript Pages for this hearing
estimated: Rule 12(b) - Trever - less than 100
pages - motion denied

MEMO BUTLER Memorandum and Decision and Order Denying  John T. Mitchell
Defendants' Motion for Permission to Appeal
Under LAR. 12
5/9/2011 MISC HUFFMAN Received - Idaho Court Of Appeals John T. Mitchell

Plaintiffs' Response To Defendants' Motion For
Permission To Appeal Under |.A.R. 12.

5/18/2011 BNDC LEU Bond Posted - Cash (Receipt 21267 Dated John T. Mitchell
5/18/2011 for 500.00)
5/26/2011 NOTC CLAUSEN Notice of Delivery of Original Transcript John T. Mitchell
BNDV DUBE Bond Converted (Transaction number 1200 John T. Mitchell
dated 5/26/2011 amount 500.00) to Julie Foland
for transcript.
MISC BAXLEY Invoice For Transcripts (6) (Testimonies of Roy  John T. Mitchell

Ruel, Will Collins, Dorothy Eldridge, Ron
Eldridge, Jeanne Hom and Marcelle Richman)

FILE BAXLEY New File #10 EXPANDO (Created for 6 John T. Mitchell

Transcripts)
ORDR VICTORIN Order Denying Motion for Permission to Appeal John T. Mitchell
6/6/2011 MEMO BAXLEY Plaintiffs Pretrial Memorandum John T. Mitchell
6/8/2011 BRIE ROSENBUSCH Defendants’ Pre-Trial Brief John T. Mitchell
.6/10/2011 STIP CRUMPACKER Joint Stipulation on Evidence & Facts John T. Mitchell
6/13/2011 DCHH CLAUSEN Hearing result for Court Trial Scheduled held on  John T. Mitchell

06/13/2011 09:00 AM: District Court Hearing Hel
Court Reporter: JULIE FOLAND

CTSC CLAUSEN Court Trial Scheduled John T. Mitchell
6/14/2011 MISC CLAUSEN Plaintiff's Original Exhibit List John T. Mitchell
cMifCagainst REEALISEN Defendant's Original Byhibit List John T. Mitcheli 11 of 994
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Date: 12/9/2011 First Judicial District Court - Kootenai County User: VIGIL
Time: 03:45 PM ROA Report
Page 11 of 12 Case: CV-2005-0006253 Current Judge: John T. Mitchell

T Citizens Against Range Expansion, etal. vs. Idaho Fish Game Department, etal.

Date Code User Judge
6/28/2011 MISC LISONBEE Plaintiff's Proposed Findings Of Face And John T. Mitchell
Conclusions Of Law

BRIE ROSENBUSCH Defendants' Post-Trial Brief John T. Mitchell
MISC HUFFMAN Defendants' Proposed Findings of Fact, John T. Mitchell
Conclusions of Law And Draft Order
6/29/2011 PBRF BAXLEY Plaintiffs' Closing Brief John T. Mitchell
8/25/2011 ORDR CLAUSEN Memorandum Decision, Findings of Fact, John T. Mitchell

Conclusions of Law and Order Following Court
Trial on Defendant's Motion Partial Lifting of
Injunction (Safety Issues)

8/26/2011 STAT CLAUSEN Case status changed: closed pending clerk John T. Mitchell
action
8/29/2011 ORDR CLEVELAND  Order Denying Motion for Partial Lifting of John T. Mitchell
Injuction
9/9/2011 AFFD CLEVELAND  Affidavit of Counsel John T. Mitchell
APPL CLEVELAND  Application of Plaintiff for Attorneys Fees Against John T. Mitchell

the Defendant Idaho Department Fish and Game

MEMO CLEVELAND  Plaintiffs Memorandum of Costs Against the John T. Mitchell
Defendant Idaho Department of Fish and Game

BRIE CLEVELAND  Plaintiffs' Brief in Support of Award of Costs and John T. Mitchell

Attorneys' Fees
9/12/2011 FILE HUFFMAN New Filg *********** 4 11 John T. Mitchell
9/13/2011 APPL HUFFMAN Application of the Plaintiff for Attorney's Fees John T. Mitchell

Against the Defendant Idaho Department of Fish
& Game as Related to Attorney Scott W Reed

9/23/2011 NOTC VIGIL Defendant's Notice of Objection and Motionto  John T. Mitchell
Disallow Attorney Fees and Costs
9/28/2011 HRSC CLAUSEN Hearing Scheduled (Motion 11/08/2011 03:00  John T. Mitchell
PM) Disallow Fees and Costs - Trever
STAT CLAUSEN Case status changed: Reopened John T. Mitchell
10/3/2011 DBRF CRUMPACKER Brief in Support of Defendants Notice of John T. Mitchell
Objection & Motion to Disallow Attorney Fees &
Costs
AFFD CRUMPACKER Affidavit of Mary Boyer John T. Mitchell
AFFD CRUMPACKER Affidavit of Charles "Chip" Corsi John T. Mitchell
AFFD CRUMPACKER Affidavit of David Leptich John T. Mitchell
10/5/2011 BNDC LEU Bond Posted - Cash (Receipt 42018 Dated John T. Mitchell
10/5/2011 for 1644.50)
LEU Filing: L4 - Appeal, Civil appeai or cross-appeal John T. Mitchell

to Supreme Court Paid by: state Receipt
number: 0042033 Dated: 10/5/2011 Amount:
$.00 (Cash) For: idaho Fish & Game Department
(defendant)

CiélgchA\gainst Ra\%@,l& alv. Appeal Filed In DQjstric,Court John T. Mitchell |, ¢ 994
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‘Date Code User Judge
10/5/2011 NOTC VIGIL Notice of Appeal John T. Mitchell
10/17/2011 MISC VIGIL Clerk's Certificate of Appeal John T. Mitchell
10/18/2011 MISC VIGIL Plaintiff/Respondents Request for Additional John T. Mitchell

Records
11/7/2011 APPL LEU Corrected Application Of The Plaintiff for John T. Mitchell

Attorneys Fees Against The Defendant Idaho
Department Of Fish And Game

APPL LEU Corrected Application Of The Plaintiff For John T. Mitchell
Attorneys Fees Against the Defendant Idaho
Departme Of Fish and Game

11/8/2011 DCHH CLAUSEN Hearing result for Motion scheduled on John T. Mitchell
11/08/2011 03:00 PM: District Court Hearing Hel
Court Reporter: JULIE FOLAND

11/10/2011 NLTR VIGIL Notice of Lodging Transcript John T. Mitchell

11/14/2011 ORDR CLAUSEN Memorandum Decision and Order Denying John T. Mitchell
Plaintiff's Application for Attorney Fees and
Granting Defendant's Motion to Disallow Attorney
Fees and Costs

STAT CLAUSEN Case status changed: closed pending clerk John T. Mitchell
action
11/18/2011 BNDV VIGIL Bond Converted (Transaction number 2488 John T. Mitchell
dated 11/18/2011 amount 1,644.50)
11/22/2011 MISC VIGIL Amended and Corrected Plaintiff/fRespondents  John T. Mitchell

Request for Additional Records
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Scott W. Reed, ISB#818
Attorney at Law

P. O. Box A

Coeur d’Alene, ID 83816
Phone (208) 664-2161

FAX (208) 765-5117
Attorney for Sanders Beach
Preservation Association, Inc.

'SUMMONS ISSUED
AUG 2 < 2008
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

CITIZENS AGAINST RANGE
EXPANSION, an Unincorporated non-
profit Association; JEANNE J. HOM, a
single woman; EUGENE and
KATHLEEN RILEY, husband and wife;
LAMBERT and DENISE RILEY,
husband and wife; GABRIELLE
GROTH-MARNAT, a single woman,
GERALD PFRICE, a single man;
RONALD and DOROTHY
ELDRIDGE, husband and wife; and,
GLENN and LUCY CHAPIN, husband
and wife, SHERYL PUCKETT, a single
woman; CHARLES MURRAY and
CYNTHIA MURRAY, husband and
wife; and DAVE VIG, a single man,

Plaintiffs,
V.

IDAHO FISH AND GAME
DEPARTMENT, an agency of the
STATE OF IDAHO, and STEVEN M.
HUFFAKER, Director of the IDAHO
FISH AND GAME DEPARTMENT,

Defendants,

i IE. etal v.
Idaho Fish and Game Department
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Plaintiffs allege as follows:

PARTIES

1.  Plaintiff Citizens Agairist Range Expansion (C.A.R.E.) is an
unincorporated non-profit association formed under Idaho Code §§53—S701 et.
seq. for the purpose of preventing the unwarranted expansion of the Farragut
Shooting Range which would destroy the peaceful quief environment at
Farragut State Park and surrounding private properties in and around Bayview,
Idaho.

2.  Plaintiff Jeanne M. Hom resides at 18331 East Perimeter Road,
Athol, Idaho on real property described as the East Half of the Southwest
Quarter of the Southeast Quarter of the Northeast Quarter (E 1/2 SE 1/4
SE 1/4 NE 1/4), Section 32, Township 54 North, Range 2 W.B.M. Kootenai
County, Idaho.

3.  Plaintiffs Eugene and Kathleen Riley and Lambert and Denise
Riley reside at 17537 East Perimeter Road, Athol, Idaho and own real
property described as the East half of the East Half of the Northeast Quarter
of the Northwest Quarter (E 1/2 E 1/2 NE 1/4 NW 1/4) and East Half of the

East Half of the Southeast Quarter of the Northwest Quarter (E 1/2 E 1/2
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SE 1/4 W 1/4), Section 32, Township 54 North, Range 2 W.B.M, Kootenai
County, Idaho.

4.  Plaintiff Gabrielle Groth-Marnat resides at 15501 East Perimeter
Road, Athol, Idaho and owns real property described as Tax No. 9415, |
Kootenai County, Idaho.

5.  Plaintiff Gerald Price resides at 15783 East Perimeter Road, Athol,
Idaho and owns real property in Section 6, Township 53 N, Range 2 W.B.M,,
Kootenai County, Idaho described as South 10 rods of South 20 rods of North
50 rods of Government Lots 1 and 2 and North 10 rods of South 20 rods of
North 50 rods of Government Lots 1 and 2.

6.  Plaintiffs Ronald and Dorothy Eldridge reside at 17845 East
Perimeter Road, Athol, Idaho and own real property described as the East half
of the Northwest Quarter of the Northeast Quarter and the East half of the
Southwest Quarter of the Northeast Quarter (E 1/2 NW 1/4 NE 1/4 and E 1/2
SW 1/4 NE 1/4) in Section 32, Township 54 North, Range 2 W.B.M., Kootenai
County, Idaho.

7.  Plaintiffs Glenn and Lucy Chapin reside at 35176 Bishop Lane,
Athol, Idaho and own real property described on the West half of the East half

of the Northeast Quarter of the Northwest Quarter (W 1/2 E 1/2 NE 1/4 NW
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1/4) and Tax No. 18648, Section 32, Township 54 North, Range 2 W.B.M.
Kootenai County, Idaho.

8. Plaintiff Sheryl Puckett resides at 16023 East Shaeffer Street,
Bayview, Idaho and owns real property described as Lot 6, Block 3, Schaffer’s
First Addition, according to the recorded plat together with two additional lots
across from her home.

9.  Plaintiffs Charles Murray and Cynthia Murray reside at 16990 East
Cape Horn Road, Bayview, Idaho and own real property described as Tax No.
13537.

10. Plaintiff Dave Vig resides at 18083 East Perimeter Road, Athol,
Idaho and owns real property described as the East Half of the Southwest
quarter of the Southeast quarter of the Northeast Quarter ( E 1/2 SW 1/4 SE
1/4 NE 1/4) Section 32, Township 54 North, Range 2 W.B.M. Kootenai
County, Idaho.

11. Defendant Idaho Fish and Game Department is a governmental
subdivision and agency of the State of Idaho which owns and operates the
Farragut Shooting Range located on the Farragut Wildlife Management Area

(GSA No. 10-N-ID-005) adjacent to Farragut State Park.
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12. Defendant Steven M. Huffaker is Director of the Idaho Fish and

Game Department.

JURISDICTION AND VENUE
13.  All of the plaintiffs reside in Kootenai County. The Farragut |
Shooting Range subject to challenge in this action is located in Kootenai
County. DefendantsIdaho Fish and Game Department and Director Huffaker
are subject to venue in Kootenai County under Idaho Code §5-402.
14. The values of the properties subject to this action exceed $10,000

placing this case in District Court.

STATEMENT OF FACTS

15. The Farragut Shooting Range was established by the United States
Naval Training and Distribution Center and was used by the United States
Navy from 1942 until 1946 when the Naval Training Center was closed.

16.  On June 8, 1950 the United States, through the General Services
Administration, executed a deed of all of the property of the Naval Training
and Distribution Center to defendant Department of Fish and Game for the
express and restricted purpose to manage the property for ". . . the

management for the conservation of wildlife, other than migratory birds. . ."
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17. On July 28, 1964, defendant Fish and Game Department deeded
the larger portion of said land back to the United States which in turn on
December 30, 1965 deeded the same property to the State of Idaho for ". . .the
continuous use and maintenance of the hereafter described premises as and for

public park and public recreation.al area purposes.” Said described property
was thereafter placed by the State of Idaho into the jurisdiction and control of
the Idaho Department of Parks and Recreation as Farragut State Park.

18. Defendant Fish and Game Department retained certain of the
lands originally granted including the shooting range and surrounding

contiguous area.

19. The Farragut Shooting Range is not property managed "for the

limitation of purpose in June 8, 1950 grant from the United States.

20. The Farragut Shooting Range as presently operated is noxious and
disturbing to and in conflict with the purposes of the Farragut State Park which
hosts 150, 000 visitors per year and over 40 different recreational activities.

21. From 1950 when defendant Idaho Fish and Game Department
acquired title through the year 2002, the use of the range was occasional and

sporadic with relatively few shooters.
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22.  In the time period since acquisition in 1950, the Farragut Shooting
Range had undergone only limited improvement and lacked power, water,
fencing, road access and parking.

23. Roads internal to the park provide access to the shooting range.
Prior to August 2003, individual users were required to park at an outer gate
~and walk approximately one-half mile to the range area. ‘The long walk had
the effect of discouraging many potential users, thus limiting range noise.

24. In2003, defendant Idaho Fish and Game Department used federal
money and grants totalling $91,000 for the engineering of a master plan, safety
fence construction, bringing power to the new building site, redeveloping the
access road off of the perimeter road, bringing water and power to the site,

“putting in entrance lighting and a sign at perimeter road.

25. In July of 2003, the redevelopment of the access road eliminated
the locked gate one-half mile from the perimeter road eliminating the walk
and allowed parking at the range constituting, in effect, a new access road.

26. Users may now drive this distance to the range during normal
hours of operation (winter 9 AM - 4 PM, summer 9 AM - 8:30 PM). Group

reservations are given access to an inner gate that allows participants to drive

directly to the firing lines.
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27. The shooting range comprises an area approximately 1,000 ft by
600 ft that provides a 200-yard firing line for rifle training. As of May 2005,
the 500 yard firing line on the 600 yard rahge is open with plans to clear small
trees to reopen the 600 yard firing line. A small shooting shed and pit toilets
have been added.

28. The improved access allowing driving to the site and the attendant
promotional publicity by defendant Idaho Fish and Game Department has
resulted in a substantial change in the use of the Farragut Shooting Range.

29. Inadequate records as to use have been kept and maintained by the
defendant Idaho Fish and Game Department. Group reservations are
available only for the year 2004, but not for 2002 and 2003. Individual
registrations do not reflect the number of shooters in each party.

30. The individual registrations for shooting kept -by the defendant
Idaho Fish and Game Department show an increase in usage of 37% from
2002 to 2003 and an increase of 94% from 2002 to 2004 for the full years.

31. The actual increases in use are greater still. Examination of the
individual shooter sign in sheets shows 176 shooters in 2002, 225 shooters in

2003 and 370 shooters in 2004.
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32. From 2002 to 2003 there is an increase of 27.8%; from 2003 to
2004 there is an increase of 64.4%; from 2002 to 2004 there is an increase of
110.2%.

33. Each of plaintiffs named in the complaint and identified as
property owners in Paragraphs 2 through 10 were owners of record prior to
2002.

34. Plaintiff C.A.R.E commissioned Perlworks, LLP, qualified
acoustical experts, to conduct environmental noise measurements and computer
modeling to asseés gun fire noise near the Farragut Shooting Range. Such a
study was undertaken with measurements taken at the locations of nine
residents which included five of the named individual plaintiffs.

35. The Farragut Shooting Range Noise Study published June 17, 2002
found that measured gunfire levels at seven sites exceeded the Kootenai
County Ordinance Noise limits for special events of 75 dBA and also the
Kootenai County Industrial Noise limi‘tAof 83 dB. The levels exceeded
community standards for noise.

36. The present and existing increased use of the Farragut Shooting
Range creates on a regular and continuing basis between 9:00 a.m. and 8:30

p.m. gunfire noise that is intrusive and annoying to the residents.
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37. The gunfire noise is injurious to the health of the individual
plaintiffs and interferes with their comfortable enjoyment of life and property.

38. On occasion, the sudden gunfire from the Farragut Shooting Range
has frightened horses being ridden by residents and their guests causing safety
hazards to adults and small children.

39. Gunfire from the Farragut Shooting Range has disturbed the peace
and tranquility of owners of adjacent and neighboring private recreational,
retirement and full-time residences of a total value likely to be in excess of one
hundred million dollars ($100,000,000.00).

40. Defendant Idaho Fish and Game Department has committed to a
Three Million Six Hundred Thousand Dollar ($3,600,000.00) Master Plan to

expand the shooting range. The Master Plar
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Associates, Inc. shows the renovation of the existing 200-yard firing line to
create lanes for one 200-yard, two 100-yard, and three 50-yard firing lanes.
These lanes are sectioned on each side by berms and include new backstops
and shooting shelters. The existing 500-yard range is to be lengthened to 600-
yards and improved with the addition of berms, parking, and intermediate
firing positions at 500, 400, 300 and 200 yards. The range is planned to include

trap and skeet fields, mounted cowboy action areas and with the 600 yard
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range for 50 caliber rifles. The Vargas Master Plan provides for simultaneous
use of one hundred thirty (130) shooting stations whereas the historical use has
a ten (10) shooter limit.

41. Defendant Idaho Fish and Game Department has publicly stated
that the range will serve military reservists and national guard units from the
states of Montana and Washington as well as all of Idaho. The expanded
range is identified by defendants as "a regionally important facility" meaning
the present expanded use will be multiplied exponentially.

42. Asa éonsequence of the substantial change in use of the Farragut
Shooting Range, the fair market value of the properties and residences owned
by the individual named plaintiffs have been adversely impacted.

43.  Although the funding for the plan for changes made to date has
primarily come from the federal government, defendant idaho Fish and Game
Department has not complied with the National Environmental Policy Act and
regulations made thereunder which require the preparation of an
Environmental Assessment and then for an Environmental Impact Statement.

44. Defendant Idaho Fish and Game Department in developing
expansion plans has cited as a model the workbook for the Development of

Arizona Shooting Ranges published by the Arizona Game and Idaho Fish
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Department. Under the caption "[I] Location Assessment” said workbook lists

the following cautions and liabilities to be part of every assessment:

b.  Down Range Area: Unless a shooting range is completely baffled,
an adequate down range safety buffer is necessary as part of the
shooting range. The extent of this area is dependent upon the types of
firearms that will be used and how they will be used.

c. Buffer Area: Unless a shooting range is completely enclosed,
control of noise pollution is a serious issue. Noise effects diminish over
distance. Vegetation, terrain, and other environmental factors modify
the effects of distance. A sound buffer area is critical to range design.
In Arizona, the desert does not provide good sound attenuation. Distance
may be your best tool.

h. Environmental Impact: Development of the site must not create
critical conflicts with the natural environment. If the site is on Federal
land, there will be many national environmental regulations. Bullet/shot
deposit areas should not drain into a watershed.

k. Local Support: The site must have the support of the local
community and government. Local Planning and Zoning Commissions
are critical to the selection of a site. A commitment from these
organizations is essential.

L Conlflicting Groups: The site must be compatible with the existing
community or these conflicts must be capable of being resolved.

m. Conflicting Uses: The site must be compatible with existing and
adjacent land uses, or must be capable of being resolved.
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45. The expansion, both as presently completed and as planned for the
- future, is violative and contradictory to each of the above Arizona model
Location Assessment criteria publicly identified or known as follows:

b. Down Range Area: There are presently occupied residences

exposed to bullets from firearms within the down range safety buffer.

c.  Buffer Area: As set forth above, noise pollution is an existing
untreated and untreatable problem. " The Arizona recommendation of
"distance" is not available. The military recommendation is for a one mile
"distance."

h. Environméntal Impact: Existing reéent expansion and future
expansion has and will create critical conflict with the natural habitat of wildlife |
species and of public uses of Farragut State Park.

k.  Local Support: There is almost no local support. The Bayview

Chamber of Commerce has opposed expansion.” Present zoning and the
Kootenai County Comprehensive Plan prevent expansion.

1. Conflict Groups: C.A.R.E. is a conflicting group representing an

existing community with which the site is not compatible.
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m. Conflicting Uses: Existing uses as a park and as single family
residential, recreational and retirement homes are incompatible with a
shooting range.

FIRST CAUSE OF ACTION

46. As described above, the expansion of the Farragut Shooting Range
by defendant of Idaho Fish and Game Department is injurious to the health
of plaintiffs, offensive to their senses, an obstruction of their free use of
property so as to interfere with their comfortable enjoyment of their lives and
their property constituting a nuisance as defined in Idaho Code §52-101.

47.  As described above, the actions of the defendant of Idaho Fish and
Game Department have resulted in a substantial change and great expansion
of the use of the range since January 1, 2003.

48. The identified plaintiffs each own property, are affected by the
substantial change and bring this action within three years after the
commencement of the substantial change.

49, Bach of the plaintiffs has suffered damage in excess of $10,000.

50. As authorized by Idaho Code §52-111, plaintiffs are entitled to a

permanent injunction that defendants Idaho Fish and Game Department and

Director Steven M. Huffaker restore and close the outer access gate at the
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previous location one-half mile from the range, prohibit any other or different
access road that would go to the range and restore the operational policy
existing in July of 2003 and before limiting the maximum number of shooters
to ten (10).

SECOND CAUSE OF ACTION

51. Paragraphs 1 through 45 as set forth above are incorporated by
reference.

52. Plaintiffs, acting in the capacity of privafe attorney general or
ombudsman, bring this action on behalf of the general public constituting the
150,000 annual users of Farragut State Park.

53. The actions of defendant Idaho Fish and Game Department in
making a substantial change and expansion of use have caused interference
with the comfortable enjoyment of life and public properties in the customary
manner of the public park being Farragut State Park, the present operation

being a nuisance as defined in Idaho Code §52-101.

54.  As authorized by Idaho Code §52-111, the public is entitled to a

permanent injunction requiring defendants Idaho Fish and Game Department

and Director Steven M. Huffaker to close the newly opened road to the range
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and restore operations of the shooting range to the conditions existing prior to
January 1, 2003.
THIRD CAUSE OF ACTION

55. Paragraphs 1 through 45 as set forth above are incorporated by
reference.

56. The present use being made by defendant Idaho Fish and Game
Department is a violation of the conditions in the grant deed to the Idaho Fish
and Game Department made on June 8, 1950 and in violation of the grant
deed made to the State of Idaho for park purposes on December 30, 1965.

57. The deed from the United states of America as grantor to the
Idaho Fish and Game Department, as grantee, recorded July 10, 1950 was
explicitly subject to the following commitment by the grantee:

The said party of the first part, for and in consideration of the use and

maintenance by the party of the second part of the property hereinafter

described as a reserve for the conservation of wildlife, other than
migratory birds, and the benefits which shall accrue to the United States
from the continued use of such property for such purpose. . .(grants)

for the use and benefit of the Idaho Fish and Game Department of said

State of Idaho having the management for the conservation of wildlife,

other than migratory birds, the following described property, being

portions of the facility formerly known as Farragut Naval Training and

Distribution Center, and Naval Spur Railroad - Farragut to Athol, Idaho
situate, lying and being in the county of Kootenai, State of Idaho, to-wit:
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58. At the date of deed and for several prior years since the Farragut
Naval Training Center was closed and vacated, the shooting range used by the
Navy for training purposes had been closed and was out of use.

59. On July 28, 1964 through agreement made by Idaho Governor
Robert E. Smylie, the State of Idaho deeded back to the United States a major
portion of the real property received by deed on July 10, 1956 and thereafter
on December 30, 1965, the United States deeded the same property to the;
State of Idaho ". . .in consideration of the continuous use and maintenance of
the hereafter described premises as and for public park and public recreational
purposes By the State of Idaho."

60. The State of Idaho has faithfully kept and performed the
conditions of the grant by creating Farragut State Park and administering the
same through the Idaho Parks and Recreation Department.

61. The operation of shooting range is absolutely incompatible with
and directly contradictory to management for conservation of wildlife.

62. The June 8, 1950 deed is subject to the following reverter clause:

The premises herein conveyed are to be continuously used only as for

the conservation of wildlife, other than migratory birds, and are

conveyed upon the conditions that in the event they are no longer used

for such purpose, the title thereto shall revert to the United States, and
upon which reversion the title of the State of Idaho shall cease and
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determine and the United States shall have the immediate right of
possession thereof.

Book 145 of Deeds, page 264.

63.  The condition is for the benefit of wildlife and for the general
public including plaintiffs. |

64. Pursuant to Rule 65, ILR.Civ.P.,, the Court should issue a
permanent injunction prohibiting the use of any of the property granted to
defendant Idaho Fish and Game Department for a shooting range in order tb
prevent irreparable harm in the event that the federal government at some
future time invokes the reverter clause to take back the property now owned
by the State of Idaho.

FOURTH CAUSE OF ACTION

65. Paragraphs 1 through 45 as set forth above are incorporated by
reference.

66. The Master Plan for expansion of the Farragut Shooting Range
prepared for defendant Idaho Fish and Game Department by C. Vargas &
Associates, Inc: dated March 5, 2004 réquires an expenditure of several million
dollars over the next five to ten years.

67. The expansion according to the Master Plan éertainly and

inevitably will increase the noise level in the properties of plaintiffs and the
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surrounding private recreational, retirement and residential properties and the
Farragut State Park.

68. As set forth in the Arizona Game and Fish Workbook, Location
Assessment, subparagraph "c" in Paragraphs 44 and 45 above, the only certain
method to avoid excessive noise is distance and the shooting range does not
have and cannot obtain the necessary distance.

69. Plaintiffs are entitled to judgment of this Court that defendants
Idaho Fisil and Game Department and Director Steven M. Huffaker cease all
efforts to obtain funds and to carry out said Master Plan.

WHEREFORE, plaintiffs pray judgment as follows:

1.  Under the First Cause of Action, for judgment awarding plaintiffs
damages for injuries and losses incurred personally and to their properties
caused by operation of the Farragut Shooting Range since January 1, 2003.

2. Under the First and Second Cause of Ac‘tions for a permanent
injunction directing the defendants Idaho Fish and Game Department and
Director Steven M. Huffaker to close present access road to the range and any
other roads directly to the range and to reduce the average daily and monthly

operations on the shooting range to the average use existing prior to January

1, 2003.
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3. Under the}Third Cause of Action, for a permanent injunction
prohibiting defendants Idaho Fish and Game Department and Director Steven
M. Huffaker from allowing any use whatsoever of property owned by the State
of Idaho at the former Naval Training Center as a shooting’range.

4.  Under the Fourth Cause of Action, for judgment that defendants
Idaho Fish and Game Department and Director Steven M. Huffaker cease and
desist from any further efforts to obtain funds or carry out in any manner the
Vargas Master Plan.

5.  For an award of costs and attorney’s fees.

For such other relief as the Court may deem just and proper.

Dated this 22nd day of August 2005.

/1- :

cott W Reed
Attorney for Plaintiffs
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COMES NOW Defendants, Idaho Department of Fish and Game (hereipafter “IDFG™) and Steven M.
Huffaker, Director of the Idaho Department of Fish and Game (hereinafter “Director”), in this action by
and through their attomeys of record and in answer to Plaintiffs’ Complaint (“Complaint”™), admit, deny
and allege as follows:

All allegatjons or averments contained in Plaintiffs’ Complaint are generally and specifically
denied unless specifically admitted herein.

ARTIES

1. With respect to Paragraph 1 of Plaintiffs’ Complaint, these answering Defendants are
without knowledge and therefore deny.

2. With respect to Paragraph 2 of Plaintiffs’ Complaint, Defendants are without knowledge
and therefore deny.

3. With respect to Paragraph 3 of Plaintiffs’ Complaint, Defendants are without knowledge
and therefore deny.

4. With respect to Paragraph 4 of Plaintiffs* Complaint, Defendants are without knowledge
and therefore deny.

5. With respect to Paragraph 5 of Plaintiffs” Complaint, Defendants are without knowledge
and therefore deny.

6. With respect to Paragraph 6 of Plaintiffs’ Complaint, Defendants are without knovvledgé
and therefore demy.

7. With respect to Paragraph 7 of Plaintiffs’ Complaint, Defendants are without knowledge
and therefore deny.

8. With. respect to Paragraph. 8 of Plaintiffs’ Complaint, Defendants are without knowledge
and therefore demy.

9. With respect to Paragraph 9 of Plaintiffs’ Complaint, Defendants are without knowledge
and therefore deny. '

10. With respect to Paragraph 10 of Plaintiffs’ Complaint, Defendants are without knowledge
and therefore deny.

11. With respect to Paragraph 11 of Plaintiffs’ Complaint, Defendants are without knowledge
as to the allegation of “(GSA No. 10-N-ID-005)" and therefore deny the same. Defendants admit the
remaining allegations of Paragraph 11.

12. With respect to Paragraph 12 of Plaintiffs’ Complaint, Defendants admit.
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JURISDICTION AND VENUE

13. With respect to Paragraph 13 of Plaintiffs’ Complaint, Defendants are without knowledge
as to the residency of the plaintiffs and therefore deny. Defendants admit that the Farragut Shooting
Range is located in Kootepai County. Defendants deny the remaining allegations of Paragraph 13.

14, With respect to Paragraph 14 of Plaintiffs’ Complaint, Defendants admit.

STATEMENT OF FACTS

15. With respect to Paragraph 1S of Plaintiffs’ Complaint, Defendants admit.

16. With respect to Paragraph 16 of Plaintiffs’ Complaint, Defendants admit that the transfer
was recorded on June 8, 1950, and that the deed contained restrictive and reversionary language. The
deed was executed on December 19, 1949 and therefore Defendants deny.

17. With respect to Paragraph 17 of Plaintiffs> Complaint, Defendants admit.

18.  With respect to Paragraph 18 of Plaintiffs’ Complaint, Defendants admit.

19. With respect to Paragraph 19 of Plaintiffs’ Complaint, Defendants deny.

20, With respect to Paragraph 20 of Plaintiffs’ Complaint, Defendants deny.

21. With respect to Paragraph 21 of Plajntiffs’ Complaint, Defendants deny.

22. With respect to Paragraph 22 of Plaintiffs’ Complaint, Defendants admit the lack of
power and deny the remaining allegations.

23. With respect to Paragraph 23 of Plaintiffs’ Complaint, Defendants admit that for
an approximately twelve year period a wooden gate blocked some access, that individual
shooters had to walk from the gate to the range, and that the walk may have discouraged some
individual shooters. Defendants deny the remaining allegations of Paragraph 23.

24, With respect to Paragraph. 24 of Plaintiffs’ Complaint, Defendants admit completing a
site topographical survey and devgloping a Master Plan during 2003-2004, and deny the remaining
allegations of Paragraph 24. :

25, With respect to Paragraph 25 of Plaintiffs” Complaint, Defendants deny.

26. With respect to Paragraph 26 of Plaintiffs’ Complaint, Defendants admit.

27. With respect to Paragraph 27 of Plaintiffs’ Complaint, Defendants deny.

28.  With respect to Paragraph 28 of Plaintiffs’ Complaint, Defendants deny.

29. With respect to Paragraph 29 of Plaintiffs’ Complaint, Defendants deny.

30. With respect to Paragraph 30 of Plaintiffs’ Complaint, Defendants deny.
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‘31, With respect to Paragraph 31 of Plaintiffs’ Complaint, Defendants deny to the extent that
this allegation is based on the allegations of Paragraphs 29 and 30 of Plaintiffs’ Complaint.

32. With respect to Paragraph 32 of Plaintiffs’ Complaint, Defendants deny to the extent that
this allegation is based on the allegations of Paragraphs 29 and 30 of Plaintiffs” Complaint.

33. With respect to Paragraph 33 of Plaintiffs’ Complaint, Defendants are without knowledge
and therefore deny.

34. With respect to Paragraph 34 of Plaintiffs’ Complaint, Defendants are without knowledge
and therefore deny.

3. With respect to Paragraph 35 of Plaintiffs” Complaint, Defendants are without knowledge
and therefore deny. o }

36. With respect to Paragraph 36 of Plaintiffs’ Complaint, Defendants deny.
37. With respect to Paragraph 37 of Plaintiffs” Complaint, Defendants deny.
38. With, respect to Paragraph 38 of Plaintiffs’ Complaint, Defendants deny.
39.  With respect to Paragraph 39 of Plaintiffs’ Complaint, Defendants deny.
40. With respect to Paragraph 40 of Plaintiffs’ Complaint, Defendants deny.
4].  With respect to Paragraph 41 of Plaintiffs’ Complaint, Defendants deny.
42, With respect to Paragraph 42 of Plaintiffs’ Complaint, Defendants deny.
43. With respect to Paragraph 43 of Plaintiffs’ Complaint, Defendants deny.
44, With respect to Paragraph 44 of Plaintiffs’ Complaint, Defendants deny.
45. With respect to Paragraph 45 of Plaintiffs’ Complaint, Defendants deny.

FIRST CAUSE OF ACTION

To the extent that paragraphs 46 — 50 of Plaintiffs’ Cbmplaint require a response,
Defendants respond as follows:

46. With respect to Paragraph 46 of Plaintiffs’ Complaint, Defendants deny.
a7, With respect to Paragraph 47 of Plaintiffs’ Complaint, Defendants deny.

48. With respect to Paragraph 48 of Plaintiffs’ Complaint, Defendants are without knowledge
and therefore deny.

49, With respect to Paragraph 49 of Plaintiffs’ Complaint, Defendants demy.

50.  With respect to Paragraph 50 of Plaintiffs’ Complaint, Defendants deny.
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SECOND CAUSE OF ACTION

To the extent that paragraphs 51 — 54 of Plaintiffs’ Complaint require a response,
Defendants respond as follows:

5L With respect to Paragraph 51 of Plaintiffs’ Complaint, Defendants reallege and

incorporate by reference their answers to paragraphs 1 through, 45 of Plaintiffs’ Coraplaint as though set
forth in full herein.

52, With respect to Paragraph 52 of Plaintiffs’ Complaint, Defendants deny.
53. With respect to Paragraph 53 of Plaintiffs’ Complaint, Defendants deny.
54. With respect to Paragraph 54 of Plaintiffs’ Complaint, Defendants demy.

THIRD CAUSE OF ACTION

To the extept that paragraphs 55 — 64 of Plaintiffs’ Complaint require a response,
Defendants respond as follows:

S§s. With respect to Paragraph 55 of Plaintiffs’ Complaint, Defendants reallege and

incorporate by reference their answers to paragraphs 1 through 45 of Plaintiffs’ Complaint as though set
forth in full herein. '

56. With respect to Paragraph 56 of Plaintiffs’ Cormplaint, Defendants deny.

57. With respect to Paragraph 57 of Plaintiffs’ Complaint, Defendants admit that the deed
contains the referenced language. -

58. With respect to Paragraph 58 of Plaintiffs’ Complaint, Defendants are without knowledge
and therefore deny.

59, With respect to Paragraph 59 of Plaintiffs’ Complaint, Defendants allege that severa) of
the conveyance dates are wrong and therefore deny.

60. To the extent that Paragraph 60 of Plaintiffs’ Complaint requires a response, Defendants
deny. ’

61. With respect to Paragraph 61 of Plaintiffs’ Complaint, Defendants deny.

62.

With respect to Paragraph 62 of Plaintiffs’ Complaiot, Defendants adwmit that the deed
contains the referenced reverter language.

63. With respect to Paragraph 63 of Plaintiffs’ Complaint, Defendants deny,

64. With respect to Paragraph 64 of Plaintiffs’ Complaint, Defendants deny.

FOURTH CAUSE OF ACTION

To the extent that paragraphs 65 ~ 69 of Plaintiffs’ Complaint require a response,
Defendants respond as follows:
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65. With respect to Paragraph 65 of Plaintiffs’ Complaint, Defendants reallege and
incorporate by reference their answers to paragraphs 1 through 45 of Plaintiffs’ Complaint as though set
forth in full herein.

66.  With respect to Paragraph 66 of Plaintiffs’ Complaint, Defendants deny.

67. With respect to Paragraph 67 of Plaintiffs’ Complaint, Defendants deny.

68. With respect to Paragraph 68 of Plaintjffs’ Complaint, Defendants are without knowledge
and therefore deny. :

69. With respect to Paragraph 69 of Plaintiffs’ Complaint, Defendants deny.
AFFIRMATIVE DEFENSES
FIRST AFFIRMATIVE DEFENSE

Plaintiffs’ Complaint fails to state a cause of action against Defendants upon which relief can be
granted and should therefore be dismissed pursuant to Rule 12 (b)(6), IR.C.P.

SECOND AFFIRMATIVE DEFENSE

Plaintiffs’ clajms are barred by Idaho Code Sections 55-260]1 through -2604.

THIRD AFFIRMATIVE DEFENSE

Plaintiffs have failed to comply with the requirements of the Idaho Tort Claims Act; particularly
Jdaho Code Sections 6-905, 6-907, 6-908, 6-911, and therefore the Complaint should be dismissed.

FOURTH AFFIRMATIVE DEFENSE

The acts or omissions of Defendants, if any, were neither the proximate cause nor the cause in
fact of the alleged injury or damages claimed by plaintiffs, if any.

FIFTH AFFIRMATIVE DEFENSE

Plaintiffs were guilty of negligent, careless and/or intentional misconduct at the time of and in
connection with the matters, events and damages alleged in the Complajnt, which negligence and
carelessness or intentional misconduct on. their part proximately caused and/or contributed to the events
and damages alleged by Plaintiffs.

SIXTH AFFIRMATIVE DEFENSE
Plajntiffs have failed to act reasonably and/or otherwise mitigate their damages.
SEVENTH AFFIRMATIVE DEFENSE

The claims and damages set forth in Plaintiffs’ Complaint are barred by the doctrines of unclean
hands, waiver and/or estoppel.
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EIGHTH AFFIRMATIVE DEFENSE

To the extent that Plaintiffs are asserting state law claims, the Jiability, if any, of Defendants for
apy state law claims or causes of action is limited pursuant to the provisions of the Idaho Tort Claims Act.
In asserting this defense, Defendants are in no way conceding or admitting liability.

NINTH AFFIRMATIVE DEFENSE

Defendants are immune from liability because the acts or omissions complained of; if any, were
done by Defendants in good faith, with honest, reasonable belief that such actions were necessary and
constitutionally proper.

TENTH AFFIRMATIVE DEFENSE
The acts or omissions, if any, of Defendants were privileged.
ELEVENTH AFFIRMATIVE DEFENSE

Defendants are absolutely immune from suit for their acts or omissions, if any, as they were 2
discretionary function.

TWELTH AFFIRMATIVE DEFENSE

Defendants’ acts or omissions, if any, which are not entitled to absolute immunity, are entitled to
qualified good faith immunity from suit.

THIRTEENTH AFFIRMATIVE DEFENSE

Defendants have not been able to engage in sufficient discovery to learn al} the facts and
circumstances relating to the matters described in Plaintiffs’ Complaint and therefore request the Court to
permit Defendants to amend their Answer and assert further affirmative defenses once discovery has been
completed. '

ATTORNEY’S FEES
Defendants have been required to retain attorneys in order to defend this action and are entitled to
recover reasonable attorney’s fees pursuant to Idaho Code Sections 6-918A, 12-117, and 12-121, and
other state Jaw and applicable Rules of Civil Procedure.
PRAYER FOR RELIEF

‘Wherefore Defendants resi)ectfully request that the Court enter judgment as follows:

1. That Plaintiffs take nothing from their Complaint and that it be dismissed with prejudice
with respect to Defendants :

2. That Judgment be entered in favor of Defendants on all claims.
3. For Defendants’ costs and attorney’s fees incurred.
4. For such other relief as the Court deems just and equitable.
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DEMAND FOR JURY TRIAL

Defendants respectfully demand = trial by jury on all issues.

DATED this 16" day of September, 2005

\ /\@/
!

W.DALLAS BURKHALTER
Deputy Attorney General

CERTIFICATE OF SERVICE
|
I HEREBY CERTIFY that on this Z é day of September, 2005, I caused to be served a true and
correct copy of the foregoing by the following method to:

Scott W. Reed ISB #818

Attomey at Law Hand Delivery

P.O.Box A Certified Mail, Retun Receipt
Coeur d’Alene, ID 83816 Requested

Ovemight Mail

Facsimile: 76 .5 =5[]+

Statehouse Mail

U.S. Mail

cCoo

oo

Honorable Judge Mitchell U.S. Mail

Hand Delivery

Certified Mai}, Return Receipt
Requested

Ovemnight Mail

Facsimile:

Statehouse Mail

ElﬁISL

ooDo

U.S. Mail

Hand Delivery

Certified Mail, Return Receipt
Requested

Overnight Mail

Facsimile:

Statehouse Mail

I INE

W.DALLAS BURKHALTER
Deputy Attorney General

ooD

ooE

Citizens Against Range, et al v. 39297-2011 41 of 994
Idaho Fish and Game Department o '




Scott W. Reed, ISB#818
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P.O.Box A
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Phone (208) 664-2161
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Plaintiffs allege as follows: |
PARTIES

1.  Plaintiff Citizens Against Range Expansion (C.A.R.E.) is an
unincorporated non-profit association formed under Ildaho Code §§53-5701 et.
seq. for the purpose of preventing the unwarranted expansion of the Farragut
Shooting Range which would destroy the peaceful quiet environment at
Farragut State Park and surrounding private properties in and around Bayview,
|daho.

2. Plaintiff Jeanne M. Hom resides at 18331 East Perimeter Road,
Athol, Idaho on real property described as the East Half of the Southwest
‘Quiarter of the Southeast Quarter of the Northeast Quarter (E 1/2 SE 1/4 SE
1/4 NE 1/4), Section 32, Township 54 North, Range 2 W.B.M. Kootenai
County, Idaho. |

3.  Plaintiffs Eugene and Kathleen Riley and Lambert and Denise
Riley reside at 17537 East Perimeter Road, Athol, Idaho and own real property
described as the East half of the East Half of the Northeast Quarter of the
Northwest Quarter (E 1/2 E 1/2 NE 1/4 NW 1/4) and East Half of the East Half
of the Southeast Quarter of the Northwest Quarter (E 1/2E 1/2 SE 1/4 W

1/4), Section 32, Township 54 North, RangeQW.B.M, Kootenai County, Idaho.
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4.  Plaintiff Gabrielle Groth-Marnat resides at 15501 East Perimeter
Road, Athol, Idaho and owns real property described as Tax No. 9415,
Kootenai County, idaho.

5. Plaintiff Gerald Price resides at 15783 East Perimeter Road, Athol,
Idaho and owns real property in Section 6, Township 53 N, Range 2 W.B.M,,
Kootenai County, Idaho described as South 10 rods of South 20 rods of North
50 rods of Government Lots 1 and 2 and North 10 rods of South 20 rods of
North 50 rods of Government Lots 1 and 2.

6.  Plaintiffs Ronald and -E.)orothy Eldridge reside at 17845 East
Perimeter Road, Athol, Idaho and own real property described as the East half
of the Northwest Quarter of the Northeast Quarter and the East half of the
Southwest Quarter of the Northeast Quarter (E 1/2 NW 1/4 NE 1/4 and E 1/2
SW 1/4 NE 1/4) in Section 32, Township 54 North, Range 2 W.B.M., Kootenai
County, Idaho. . |

7. Plaintiffs Glenn and Lucy Chapin reside at 35176 Bishop Lane,
Athol, ldaho and own real property described on the West half of the East half
of the Northeast Quarter- of the Northwest Quarter (W 1/2 E 1/2 NE 1/4 NW
1/4) and Tax No. 18648, Section 32, Township 54 North, Range 2 W.B.M.

Kootenai County, ldaho.
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8.  Plaintiff Sheryl Puckett resides at 16023 East Shaeffer Street,
Bayview, Idaho and owns real property described as Lot 6, Block 3, Schaffer's
First Addition, according to the recorded plat together with two additional lots
across from her home.

9.  Plaintiffs Charles Murray and Cynthia Murray reside at 16990 East
Cape Horn Road, Bayview, ldaho and own real property described as Tax No.
13537.

10. Plaintiff Dave Vig resides at 18083 East Perimeter Road, Athol,
ldaho and owns real property described as the East Half of the Southwest
quarter of the Southeast quarter of the Northeast Quarter ( E 1/2 SW 1/4 SE

1/4 NE 1/4) Section 32, Township 54 North, Range 2 W.B.M. Kootenai County,

11. Defendant Idaho Fish and Game Department is a governmental
subdivision and égency of the State of Idaho which owns and operates the
Farragut Shooting Range located on the Farragut Wildlife Management Area
(GSA No. 10-N-ID-005) adjacent to Farragut State Park.

12. Defendant Steven M. Huffaker is Director of the Idaho Fish and

Game Department.
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JURISDICTION AND VENUE

13. All of the plaintiffs reside in Kootenai County. The Farragut
Shooting Range subject to challenge in this action is located in Kootenai
County. Defendants Idaho Fish and Game Department and Director Huffaker
are subject to venue in Kootenai County under ldaho Code §5-402.
| 1’4. The values of the properties subject to this action exceed $10,000
placing thié case in District Court.

STATEMENT OF FACTS

15. The Farragut Shooting Range was established by the United
States Naval Training and Distribution Center and was used by the Unitéd
States Navy from 1942 until 1946 when the Naval Training Center was closed.

16. On June 8, 1950 the United States, through the General Services
Administration, executed a deed of all of the property of the Naval Training and
Distribution Center to defendant Department of Fish and Game for the express
and restricted purpose to manage the property for". . . the management for the
conservation of wildlife, other than migratory birds. . ."

17.  On July 28, 1964, defendant Fish and Game Department deeded

the larger portion of said land back to the United States which in turn on
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December 30, 1965 deeded the same property to the State of idaho for". . .the
continuous use and maintenance of the hereafter described premises as énd
for public park and public recreational area purposes.” Said described property
was thereafter placed by the State of ldaho into the jurisdiction and control of
the Idaho Department of Parks and Recreation as Farragut State Park.

18. Defendant Fish and Game Department retained certain of the
lands originally granted including the shooting range and surrounding
contiguous area.

19. The Farragut Shooting Range is not property managed "for the
conservation of wildlife". that use is in direct confiict with the stated limitation
of purpose in June 8, 1950 grant from the United States.

20. The Farragut Shooting Range as presently operated is noxious
and disturbing to and in conflict with the purposes of the Farragut State Park
which hosts 150, 000 visitors per year and over 40 different recreational
activities.

21. From 1950 when defendant Idaho Fish and Game Depariment
acquired title through the year 2002, the use of the range was occasional and

- sporadic with relatively few shooters.
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22. In the time period since acquisition in 1950, the Farragut Shooting
Range had undergone o_nly limited improvement and lacked power, water,
fencing, road access and parking. |

23. Roads internal to the park provide access to the shooting range.
Prior to August 2003, individual users were required to park at an outer gate
and walk approximately one-half mile to the range area. The long walk had the
effect of discouraging many potential users, thus limiting range noise.

24. In 2003, defendant ldaho Fish and Game Department used federal
money and grants totalling $91,000 for the engineering of a master plan, safety
fence construction, bringing power to the new building site, redeveloping the
access road off of the perimeter road, bringing water and power to the site,
putting in entrance lighting and a sign at perim.eter road.

25. In July of 2003, the redevelopment of the access road eliminated
the locked gate one-half mile from the perimeter road eliminating the walk and
allowed parking at the range constituting, in effect, a new access road.

26. Users may now drive this distance to the range during normal
hours of operation (winter 9 AM - 4 PM, summer 9 AM - 8:30 PM). Group
reservations are given access to an innér gate that allows participants to drive

directly to the firing lines.
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27. The shooting range comprises an area approximately 1,000 ft by
600 ft that provides a 200-yard firing line for rifle training. As of May 2005, the
500 -yard firing line on the 600 yard range is open with plans to clear small
trees to reopen the 600 yard firing line. A small shooting shed and pit toilets
have been added.

28. The improved access allowing driving to the site and the attendant
promotional publicity by defendant Idaho Fish and Game Department has
resulted in a substantial change in the use of the Farragut Shooting Range.

29. Inadequate records as to use have been kept and maintained by
the defendant Idaho Fish and Game Department. Group reservations are
available only for the year 2004, but not for 2002 _a.nd 2003. Individual
registrations do not reflect the number of shooters in each party.

30. The individual registrations for shooting kept by the defendant
Idaho Fish and Game Department show an increase in usage of 37% from
2002 to 2003 and an increase of 94% from 2002 to 2004 for the full years. -

31. The actual increases in use are greater still. Examination of the
individual shooter sign in sheets shows 176 shooters in 2002, 225 shooters in

2003 and 370 shooters in 2004.
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32. From 2002 to 2003 there is an increase of 27.8%; from 2003 to
2004 there is an increase of 64.4%; from 2002 to 2004 there is an increase of
110.2%.

33. Eachof pléintiffs named in the complaint and identified as property
owners in Paragraphs 2 through 10 were owners of record prior fo 2002,

34. Pléintiﬁ C.ARE commissioned Perlworks, LLP, qualified
acoustical experts, to conduct environmental no_ise measurements and
computer modeling to assess gun fire noise near the Farragut Shooting Range.

Such a study was undertaken with measurements taken at the locations of
nine residents which included five of the named individual plaintiffs.

35. The Farragut Shooting Range Noise Study published June 17,
2005 found that measured gunfire levels at seven sites exceeded the Kootenai
County Ordinance Noise limits for special events of 75 dBA and also the
Kootenai County Industrial Noise limit of 83 dB. The levels exceeded |
community standards for noise.

36. The present and existing increased use of the Farragut Shooting
Range creates on a regular and continuing basis between 9:00 a.m. and 8:30

p.m. gunfire noise that is intrusive and annoying to the residents.
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37. The gunfire noise is injurious to the héalth of the individual plaintiffs
and interferes with their comfortable enjoyment of life and property.

38. . On occasion, the sudden gunfire from the Farragut Shooting
Range. has frightened horses being ridden by residents and their Quests
causing safety hazards to adUlts and small children.

39. Gunfire from the Farragut Shooting Range has disturbed thé peace
and tranquility of owners of adjacent and neighboring private recreational,
retirement and full-time residences of a total value likely to be in excess of one
hundred million dollars ($100,000,000.00).

40. Defendant Idaho Fish and Game Department has committed to a
Three Million Six Hundred Thousand Dollar ($3,600,000.00) Master Plan to
expand the shooting range. The Master Plan created by C. Vargas &
Associates, Inc. shows the renovation of the existing 200-yard firing line to |
create lanes for one 200-yard, two 100-yard, and three 50-yard firing lanes.
These lanes are sectioned on each side by berms and include new backstops
and shooting shelters. The existing 500-yard range is to be lengthened to 600-
yards and improved with the addition of berms, parking, and intermediate firing
positions at 500, 400, 300 and 200 yards. The range is planned to include trap

and skeet fields, mounted cowboy action areas and with the 600 yard range
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for 50 caliber rifles. The Vargas Master Plan provides for simuitaneous use of
one hundred thirty (130) shooting stations whereas the historical use has a ten
(10) shooter limit. |

-~ 41. Defendant Idaho Fish and Game Department has publicly stated
that the range will serve military reservists and national guard units from the
states of Montana and Washington as well as all of ldaho. The expanded
‘range is identified by defendants as "a regionally important facility" meaning the
present expanded use will be multiplied exponentiélly.

42. Asa cdnsequence of the substantial change in use of the Farragut
Shooting Range, the fair market value of fhe properties and residences owned
by the individual named plaintiffs have been adversely impacted.

43. Although the funding for the plan for changes made to date has
primarily come from the federal government, defendant Idaho Fish and Game
Department has not complied with the National Environmental Policy Act and
regulations made thereunder which require the preparation of an
Environmental Assessment and then for an Environmental impact Statement.

44, Defendant ldaho Fish and Game Department in developing
expansion plans has cited as a model the workbook for the Development of

Arizona Shooting Ranges published by the Arizona Game and Idaho Fish
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Department. Under the caption "[] Location Assessment" said workbook lists

the following cautions and liabilities to be part of every assessment:

b. Down Range Area: Unless a shooting range is completely
baffled, an adequate down range safety buffer is necessary as part
of the shooting range. The extent of this area is dependent upon
the types of firearms that will be used and how they will be used.

c. Buffer Area: Unless a shooting range is completely enclosed,
control of noise pollution is a serious issue. Noise effects diminish
over distance. Vegetation, terrain, and other environmental factors
modify the effects of distance. A sound buffer area is critical to
range design. In Arizona, the desert does not provide good sound
attenuation. Distance may be your best tool.

h. Environmental Impact: Development of the site must not
Create

critical conflicts with the natural environment. If the site is on

Federal land, there will be many national environmental regulations.

Bullet/shot deposit areas should not drain into a watershed.

k. Local Support: The site must have the support of the local
community and government. Local Planning and Zoning
Commissions are critical to the selection of a site. A commitment
from these organizations is essential.

l. Conflicting Groups: The site must be compatiblle with the
existing community or these conflicts must be capable of being
resolved. o

m. Conflicting Uses: The site must be compatible with existing
and adjacent land uses, or must be capable of being resolved.
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45. The expansion, both as presently completed and as planned for the
future, is violative and contradictory to each of the above Arizona model

Location Assessment criteria publicly identified or known as follows:

b. Down Range Area: There are presently occupied residences
exposed to bullets from firearms within the down range safety buffer.

c. Buffer Area: As set forth above, noise pollution is an existing

untreated and untreatable problem. The Arizona recommendation of
"distance" is not available. The military recommendation is for a one mile
"distance."

h.  Environmental Impact: Existing recent expansion and future

expansion has and will create critical conflict with the natural habitat of wildlife
species and of public uses of Farragut State Park.

k.  Local Support: There is almost no local support. The Bayview

Chamber of Commerce has opposed expansion. Present zoning and the
Kootenai County Comprehensive Plan prevent expansion.

l. Conflict Groups: - C.A.R.E. is a conflicting group representing an

existing community with which the site is not compatible.
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m. Conflicting Uses: Existing uses as a park and as single family

residential, recreational and retirement homes are incompatible with a
shooting range.

46. The Farragut Shooting Range as presently operated and
maintained is not accessible to disabled persons in violation of the International
Building Code as presently incorporated in the Kootenai County Building Code.

FIRST CAUSE OF ACTION

47. As described above, the expansion of the Farragut Shooting Range
by defendant of Idaho Fish and Game Department is injurious to the health of
plaintiffs, offensive to their senses, an obstruction of their free use of property
so as to interfere with their comfortable enjoyment of their lives and their
property constituting a nuisance as defined in Idaho Code §52-101.

48. As described above, the actions of the defendant of Idaho Fish and
Game Department have resulted in a substantial change and great expansion
of the use of the range since January 1, 2003.

49. The identified plaintiffs each own property, are affected by the
substantial change and bring this action within three years aﬁer the

commencement of the substantial change.

AMENDED COMPLAINT 14

Citizens Against Range, et al v. 39297-2011 55 of 994
Idaho Fish and Game Department




50. The Ferragutt Range is in large measure pine land with a Ph well
below 6.5. Under such Ph conditions lead from spent bullets is exceedingly
more mobilej The Subject Range is located over the upper end of the
Rathdrum Aquifer. All person, including the plaintiffs are therefore exposed to
potential lead contamination of their drinking water as are all persons
downward toward the western portion of Kootenai County and the entirety of
Spokane County.

51. Each of the plaintiffs has suffered damage in excess of $10,000.

52. Under date of September 22, 2005, plaintiffs prepared and sent to
the Idaho Secretary of State whe received it on September 26, 2005 a Notice
of Tort Claim setting forth the claims of individual defendants for monetary
damages as against the Idaho Fish and Game Department and the State of
Idaho. |

53. No response of any kind to the tort claim has been received from
the defendant Idaho Fish and Game Department within the ninety (90) days
period specified in Idaho Code §6-909.

54. As authorized by ldaho Code §52-111, plaintiffs are entitled to a
permanent injunction that defendants Idaho Fish and Game Department and

Director Steven M. Huffaker restore and close the outer access gate at the
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previous location one-half mile from the range, prohibit any other or different
access road that would go to the range and restore the operational policy
existing in July of 2003 and before limiting the maximum number of shooters
to ten (10) or in-the alternative require defendants idaho Fish and Game
Department and Director Steven M. Huffaker to take other action that will
insure that shooting activity be reduced to the level of operation and noise
existing in July of 2003.
SECOND CAUSE OF ACTION

55. Paragraphs 1 through 46 as set forth above are incorporated by
reference.

56. Plaintiffs, acting in the capacity of private attorney general or
ombudsman, bring this action on behalf of the general public constituting the
150,000 annual users of Farragut Stafe Park.

§7. The actions of defendant ldaho Fish and Game Department in
making a substantial change and expansion of use have caused interference
with the comfortable enjoyment of life and public properties in the customary
manner of the public park being Farragut State Park, the present operation

being a nuisance as defined in Idaho Code §52-101.
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58. As authorized by Idaho Code §52-111, the public is entitled to a
permanent injunction requiring defendants Idaho Fish and Game Department
and Director Steven M. Huffaker to take whatever action is necessary to
restore the operational policy existing in July of 2003 and before limiting the
maximum number of shooters to ten (10) and restricting the times of operation.

THIRD CAUSE OF ACTION

59. Paragraphs 1 through 46 as set forth above are incorporated by
reference.

60. The present use being made by defendant Idaho Fish and Game
Department is a violation of the conditions in the grant deed to the Idaho Fish
and Game Department made on June 8, 1950 and in violation of the grant
deed made to the State of Idaho for park purposes on December 30, 1965.

61. The deed from the United States of America as grantor to the
Idaho Fish and Game Department, as grantee; recorded July 10, 1950 was
explicitly subject to the following commitment by the grantee:

The said party of the first part, for and in consideration of the use

and maintenance by the party of the second part of the property

hereinafter described as a reserve for the conservation of wildlife,
other than migratory birds, and the benefits which shall accrue to

the United States from the continued use of such property for such
purpose. . .(grants)
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for the use and benefit of the Idaho Fish and Game Department of

said State of Idaho having the management for the conservation of

wildlife, other than migratory birds, the following described
property, being portions of the facility formerly known as Farragut

Naval Training and Distribution Center, and Naval Spur Railroad -

Farragut to Athol, Idaho situate, lying and being in the county of

Kootenai, State of Idaho, to-wit:

.. .(description follows).

62. Atthe date of deed and for several prior years since the Farragut
Naval Training Center was closed and vacated, the shooting range used by the
Navy for training purposes had been closed and was out of use.

63.  On July 28, 1964 through agreement made by Idaho Governor
Robert E. Smylie, the State of Idaho deeded back to the United States a major
portion of the real property received by deed on July 10, 1956 and thereafter
on December 30, 1965, the United States deeded the same property to the
State of Idaho ". . .in consideration of the continuous use and maintenance of
the hereafter described premises as and for public park and public recreational
purposes by the State of Idaho."

64. The State of ldaho has faithfully kept and perforrried the conditions
of the grant by creating Férragut State Park and administering the same
through the Idaho Parks and Recreation Department.

65. The operation of Shooting range is absolutely incompatible with and

directly contradictory to management for conservation of wildlife.
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66. The June 8, 1950 deed is subject to the following reverter clause:

The premises herein conveyed are to be continuously used only as
for the conservation of wildlife, other than migratory birds, and are
conveyed upon the conditions that in the event they are no longer
used for such purpose, the title thereto shall revert to the United
-States, and upon which reversion the title of the State of Idaho shall
cease and determine and the United States shall have the
immediate right of possession thereof.

Book 145 of Deeds, page 264.

67. The condition is for the benefit of wildlife and for the general
public including plaintiffs.

68. The Farragut State Park Resource Plan and G15 Database
published by the ldaho State Parks and Recreation Department on February
28, 2001 states as follows on page 40 as related to restrictions on the Idaho
Fish and Game property:

Vil. MANAGEMENT AND OWNERSHIP, STRUCTURES,
UTILITIES, AND TRANSPORTATION

A. Management and Ownership

The Idaho Department of Parks and Recreation and the ldaho
Department of Fish and Game have a cooperative management
agreement. The ldaho Department of Fish and Game (IDFG) is
assigned a conditional deed on the north management zone of
Farragut State Park. According to the deed, the land can only be
used for wildlife purposes. Development and uses other than
wildlife are prohibited. Violation of the deed would result in the land
reverting back to the GSA. However, hiking, bicycling, equestrian
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use, interpretive wildlife and plant programs and wildlife viewing

stations may be established in this zone. IDFG has title on four

shoreline parcels near Idlewilde Bay, which are also under this

agreement.

69. On the same page, the very limited use of the shooting range as
then in existence was described as follows:

The Shooting Range has vault toilets and a rain shelter. Site plans
are in process for future development.

70. . On page 54 in a listing of 42 structures on all of the property, there
were only four identified structures on the shooting range, two shooting
shelters, restrooms and a storage building.

71. _Pursuant to Rule 65, [.LR.Civ.P., the Court should issue a
permanent injunction prohibiting the usé of any of the property granted to
defendant ldaho Fish and Game Department for a shooting range in order to
prevent irreparable harm as the reversion occurs, ipso facto, upon the violation
of the terms of the conditional deed at worse and most assuredly in the event
that the federal government at some future time invokes the reverter clause to
take back the property now owned by the State of Idaho.

72. Alternatively that the Court should issue a permanent injunction
limiting the use of the shooting range to that level being carried on or about

2002 and enjoining and prohibiting any expansion, development or
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improvement to said shooting range which would raise the level of use or
increase the noise from shooting above that level existing before defendant
Idaho Fish and Game Department commenced development and improvement

plans.

FOURTH CAUSE OF ACTION

73. Paragraphs 1 through 46 as set forth above are incorporated by
referénce. |

74. The Master Plan for expansion of the Farragut Shooting Range
prepared for defendant Ildaho Fish and Game Department by C. Vargas &
Associates, Inc. dated March 5, 2004 requires an expenditure of several million
dollars over the next five to ten years.

75. The expansion according to the Master Plan certainly and
inevitably will increase the noise level in the properties of plaintiffs and the
surrounding private recreationéL retirement and residential properties and the
Farragut State Park.

76. As set forth in the Arizona Game and Fish Workbook, Location
Assessment, subparagraph "c¢" in Paragraphs 44 and 45 above, the only
certain method to avoid excessive noise is distance and the shooting range

does not have and cannot obtain the necessary distance.
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77. Plaintiffs are entitled to judgment of this Court that defendants
- I[daho Fish and Game Department and Director Steven M. Huffaker cease all
efforts to obtain funds and to carry out said Master Plan.

FIFTH CAUSE OF ACTION

78. Paragraphs 1 through 46 as set forth above are incorporated by
reference.

79. ‘The present operation of the Farragut Shooting Range is in
violation of each of the following policies, regulations, ordinances and laws:

A. The Farragut Shooting Range facilites as modified and
constructed within the last two years do not meet the required standards of the
American Disabilities Act as incorporated in the Kootenai County Building
Code.

B. Defendant idaho Fish and Game Department has not initiated the
procedures required under the National Environmental Policy Act as required
by the regulations of the United States Fish and Wildlife Service as a condition
to receive federal funds.

C. In the Septembér 18, 2003 recommendations of the Citizens

Advisory Committee (CAC) presented to the Board of Directors of the Idaho
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Department of Parks and Recreation, the following was made for the Farragut
State Park Natural Resource Plan (FSPNRP):

6. Revenues generated from timber sales in Farragut Park (which

includes Fish & Game ownership) should be held in reserve for

FSPNRP non-commercial, natural resource management projects

at Farragut Park such as pre-commercial thinning, planting, weed

control, etc.

In violation of that recommendation, defendant Fish and Game
Department in 2005 took 100% of receipts generated from timber sales
totalling $38,647.50 as site developments exclusively for the Farragut Shooting
Range. |

80. Based on the foregoing defendant, Idaho Fish and Game
Department should be required to close the Farragut Shooting Range until
such times as it complies with the applicable policies, regulations, ordinances
and laws.

WHEREFORE, plaintiffs pray judgment as follows:

1. Under the First Cause of Action, for judgment awarding plaintiffs
damages for injuries and losses incurred personally and to their properties
caused by operation of the Farragut Shooting Range since January 1, 200»3.

2. Under the First and Second Cause of Actions for a permanent

injunction directing the defendants |daho Fish and Game Department and
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Director Steven M. Huffaker to close present access road to the range and any
other roads directly to the range and to reduce the average daily and monthly
operations on the shooting range to the average use existing prior to January
1, 2003.

3.  Under the .Third Cause of Action, for a permanent injunction
prohibiting defendants Idaho Fish and Game Department and Director Steven
M. Huffaker from allowing any use whatsoever of property owned by the State
of ldaho at the former Naval Training Center as a shooting range or in the
alternative limiting shooting activity to the level in 2002.

4.  Under the Fourth Cause of Action, for judgment that defendants
ldaho Fish and Game Department and Director Steven M. Huffaker cease and
desist from any further efforts to obtain funds or carry out in any manner the
Vargas Master Plan. |

5. Under the Fifth Cause of Action for appropriate injunctive relief as
set forth therein.

6. Foran award of costs and attorney's fees.

7.  For such other relief as the Court may deem just and proper.
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Dated this 10" day of February, 20067~

Scott W. Reed \ﬁ
Attorney for Plaintiffs

CERTIFICATE OF MAILING

| certify that a copy of the above and foregoing is sent by first class mail,
postage prepaid, this 10th day of February, 2006 to:

W. DALLAS BURKHAI;E
DEPUTY ATTORNEY " GENERAL
5/

P.0.BOX25 7
BOISE, IDAH®
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Scott W. Reed, 1SB#818
Attorney at Law

P. 0. Box A

Coeur d'Alene, ID 83816
Phone (208) 664-2161
FAX (208) 765-5117

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

CITIZENS AGAINST RANGE ) Case No. CV-05-6253

EXPANSION, an unincorporated )

non-profit Association; JEANNE J. )

HOM, a single woman; EUGENE and )

KATHLEEN RILEY, husband and )

wife; LAMBERT and DENISERILEY, ) AFFIDAVIT OF ROY H. RUEL IN

husband and wife; GABRIELLE ) SUPPORT OF PLAINTIFFS' MOTION

GROTH-MARNAT, a single woman, ) FOR SUMMARY JUDGMENT

GERALD PRICE, a single man; )

RONALD and DOROTHY )

ELDRIDGE, husband and wife; and, )

GLENN and LUCY CHAPIN, husband )

and wife, SHERYL PUCKETT, a )

singie woman; CHARLES MURRAY )

and CYNTHIA MURRAY, husband )

and wife; and DAVE VIG, a single )
)
)
)
)
)
)
)
)
)

man,
Plaintiffs,
2

IDAHO FISH AND GAME
DEPARTMENT, an agency of the
STATE OF IDAHO, and STEVEN M.
HUFFAKER, Director of the IDAHO
FISH AND GAME DEPARTMENT,

Defendants.
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STATE OF OREGON )

sS.
COUNTY OF MULTNOMAH

Roy H. Ruel, being first duly sworn, deposes and says:

| am a licensed professional engineer and provide expert consulting

services regarding firearms and firearm issues.

Attached hereto is my curriculum vitae and professional resume. The

facts stated therein are true and correct.

Counsel for plaintiffs has furnished certain documents related to the
Farragut Shooting Range at Farragut State Park operated by the Idaho Fish
and Game Department including the proposed expansion. Among the

documents reviewed by me are the following:

1. “State of Idaho Master Plan and Definitive Drawing Farragut

Shooting Range”, July 2004 prepared by C. Vargas & Association, Ltd.

2.  One page "Welcome to Farragut State Park" illustrating at scale

"shooting ranges" and other present developments in the park.

3. ‘“Farragut Shooting Range Standard Operating Procedures
Manual’, “Draft”, published under the names of idaho Department of Fish and

Game and Idaho Department of Parks and Recreation.

4. ldaho Department of Fish & Game letter of 10 January 2003 to

Clark Vargas & Associates, LTD requesting assistance.

5.  Idaho Department of Fish & Game Memorandum of 21 August
2003 with attached scope of work.
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6. USGS and County maps and aerial photo of the area including

the range and surrounding area.

in addition i have examined a number of publications regarding outdoor

shooting range design and safety including the following:

1. National Rifle Association of America “The Range Source Book”
published by National Rifle Association Range Department, November, 1999

including “Exterior Ballistic Table” for center-fire rifle cartridges.

2. Department Of The Air Force “Engineering Technical Letter: Small
Arms Range Design and Construction”, 8 Nov 2005

3. Range Safety Army Regulation 385 - 63 MCO 35670.1B dated
May 19, 2003.

It is my professional opinion that the shooting range as presently existing
and also as set out and described in the State of Idaho Farragut Shooting
Range Master Plan and the Standard Operating Procedures Manual poses
a hazard to persons in Farragut Park and dwellings and persons

downrange from the firing lines.

The documents and drawings pertaining to the Farragut Shooting Range
reviewed by the writer as noted above were incomplete in as much as the
facility design was specified by Idaho Fish & Game to be only approximately
70% complete. ltis, however, apparent from the review that the Farragut
Shooting Range, both as now existing and as set out and described in the
July 2004 Master Plan, poses a clear and unreasonable safety hazard to
park users as well as nearby property and residents. In addition, it was

concluded, given the proposed range configuration, that there was no
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economically feasible solution to the problem of off-range safety.

From a review of the Idaho Department of Fish and Game’s Request For

Proposals and their chosen designers Scope of Work the following

deficiencies were noted:

The Idaho Department of Fish and Game’s RFP addressed “public
safety” but did not specifically require that range design proposals
address, evaluate, and insure the safety of the residences in the

Farragut Range area.

The Idaho Department of Fish and Game’s RFP failed to include
information or documents pertaining to the number of and locations of

residences in the Range area.

The Idaho Department of Fish and Game’s consultant’s scope of
work did not require that the design of the ranges address, evaluate,

and insure the safety of the residences in the area.

The Idaho Department of Fish and Game’s consultant’s scope of
work specified that hi-power rifle ranges be included in the design, but
failed to require that the design of these ranges insure the safety of

the residences in the area.

The Idaho Department of Fish and Game’s consultant’s scope of
work did not include addressing safety issues for the residences in

the area.

The Idaho Department of Fish and Game’s consultant’'s scope of

work failed to include information or documents pertaining to the
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number of and locations of residences in the area.

e The Idaho Department of Fish and Game’s Range consultant’s
design drawings show the potential for buliets impacting off-range,

but do not show the residences in the impact area.

Thus it appears from a review of the documents the Farragut Shooting
Range designers were unaware of the properties and homes located down-

range of the range facilities they had been ordered to design.

A review of the relative locations of the Farragut Shooting Range and the
down-range properties and residences determined that the proposed
ranges as designed pose a safety hazard as their Surface Danger Zones
(SDZ) extend outward to include park lands as well as private non-range
controlled property. A SDZ describes that area both vertical and horizontal
in which bullets fired from the range can land. This conclusion is confirmed

by the SDZ data shown on the Idaho Master Plan drawings.

For example a bullet fired from a military rifle such as a 30.06, can travel for
a distance of 5,249 yards or 15,747 feet or 2.98 miles. A pistol bullet can
travel 2,077 yards or 6,231 feet or 1.18 miles. Thus bullets from both rifles

and pistols can land where persons may walk, drive and live.

My analysis, however, indicates a larger SDZ than shown on the Master
Plan drawings. The SDZ indicated on the Idaho Master Plan drawing is
understood and appéars to be based on military and NRA range standards.
These standards, however, have limited application to Farragut as they

apply only to shooting ranges with controlied access, certain types of
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weapons and cartridges, and most critical, having a high degree continuous

on-the-firing-line supervision and timely enforcement of range rules.

The military and NRA standard SDZ are based on relatively minor
deviations and ricochets from the true line of site and do not consider the
unsupervised intentional or accidental off-range shot. Thus a realistic
danger zone for the Farragut ranges must be considerably larger than as

shown on the Master Plan drawings.

As noted above, included in the documents reviewed was the “Draft” of the

“Farragut Shooting Range Standard Operating Procedures”. It was noted

that the critical sections regarding supervision and enforcement of the
range rules were not included. There is, however, sufficient information
presented to clearly establish that there will be unsupervised shooting on |

the ranges:

1) It is understood that as presently operated, use of the shooting range is

allowed to the public without supervision.
2) It is stated that groups of shooters may provide their own supervision.

3) The range will be open to individual shooters at all times during normal

days and hours of operation.
4) No range staffing plan is included in the operating plan.

It is accepted safety standards that two qualified range officers must be
present during all periods of time that any particular range is open. In the
case of the Farragut range this would require a minimum of 14 range

qualified range officers. Unless each range is supervised when in use,
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shooters may fire in directions, and from positions and locations of their
choosing. The lack of enforcement of the rules renders the use of baffles,
berms, and backstops of limited value in limiting the SDZ as they are easily

circumvented by unsupervised shooters either by accident or by intent.

In addition adequate enforcement includes controlling access to range
property at all times to prevent unauthorized entrance and use of the

ranges.

Limited overhead containment is indicated on the drawings for the 100 and
200 yard rifle ranges and the pistol ranges; however, it would not be
completely effective as it would not stop many rifle cartridges and in any

event would be readily circumvented by shooters in an unsupervised range.

No overhead containment is indicated for the 200-600 yard range, and no

adequate overhead containment is considered to be economically feasiblie.

The same objections apply to the earthen backstops shown on the

drawings. That is they are easily circumvented and do nothing to limit the
SDZ.

It is clear, from a review of the documents, that the rifle ranges pose the
greatest hazard to park occupants, and the properties and homes in the
SDZ. Many common rifle cartridges that will be used at the rifle ranges can

easily reach residences in the area.

To eliminate the hazard posed, the rifle ranges would have to be
redesigned to include containment to eliminate the “blue-sky” view from all

potential shooting positions. Containment must not only be from all firing
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positions shown on the plans, but all so from the impromptu locations that
can be anticipated and available to be established by shooters. From any
practical economic standpoint such full containment is considered

impractical for high power rifle ranges of the type proposed.

Given the broad cross section of shooters and visitors with a wide range of
shooting experience, knowledge and attitudes, range management and
adequate knowledgeable staffing with the power to continuously and
immediately enforce range rules during shooting is extremely important
both to on-range and down-range safety. In addition it is critical to insure
that all shooters using the range have a basic knowledge of firearms, their
capabilities, and firearms safety. Even given all the above, accidents have

and will happen at the best controlled ranges.

Basically there are two principle means to make the existing or proposed

Farragut Shooting Range safe for those residences in the nearby areas:

1) The range SDZ is contained within range controlled boundaries with

limited and controlled access.

2) Complete containment to eliminate the “blue-sky” view from all
ranges.

Neither of the above solutions appears economically feasible for the

Farragut Shooting Range.

Simple modification of the proposed or providing additional backstops,
berms, and walls would not change the Surface Danger Zone to exclude
the properties and residences in the range vicinity.

AFFIDAVIT OF ROY H. RUEL
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Therefore it is my conclusion that the Farragut Range as it presently exists

or as it has been redesigned poses a serious hazard to properties and

persons in the vicinity. é%/
/f(y uel

SUBSCRIBED AND SWORN to before me this 2< day of July, 2006.
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Portland, Oregon
Phone (503) 708-9119
In Hawaii Phone (808) 341-6483
E-Mail: rhr@all-engineers.com
Main Web Page: ALL-ENGINEERS.COM

CURRICULUM VITAE FOR ROY RUEL, ME, PE
SHOOTINGS AND FIREARMS CONSULTANT

Licensed Professional Mechanical Engineer

Experienced in Shooting Litigation, Criminal and Civil

Firearms, Air/CO; Guns, Paintball Guns

Plaintiffs and Defendants

Shooting Investigation, Reconstruction and Analysis
Examination and Analysis of Firearm Design, Function & Safety
Product Liability Litigation Including Malfunctions and Blow-ups

0O OO0 0O OO0 0

PROFESSIONAL OVERVIEW

Roy Ruel, a graduate licensed professional mechanical engineer, working from Portland,
Oregon, consults regarding all types of shooting incidents, investigations, reconstructions, and
causation.

With twenty years background in firearms and firearms function, mechanics, and safety,
augmented by seven years of US Army active duty and reserve service with expert
qualification in military small arms. Experienced in a broad range of weapons, he consults
regarding shootings with pistols, revolvers, rifies, shotguns as well as paintball and CO, air-
guns. Work has inciuded Glock, Steyr, Colt, Browning, Remington, Smith & Wesson, Sig-
Sauer, H&K, Walther, Daisy, Brass-Eagle, and many others.

As a licensed professional engineer, Roy is particularly well qualified in accidental discharge
and product liability litigation including analysis of design, safety, malfunctions, failures,
failure-to-warn, and accidental discharges.

He has provided expert services to the legal profession on shooting investigation,
reconstruction, and causation analysis. Casework has involved accidental and intentional
shootings for criminal defendants and for both plaintiff and defendant in civil cases.

He is skilled in analysis and critique of state crime laboratory gun examinations and the
preparation of interrogatories, and document requests, and affidavits, reports and
presentations.

"National recognized firearms expert’, New York Post and Boston Harold. Expert consultant
including televised appearances to channel KATU (ABC Portland, Oregon April 2003).

Consulted by law enforcement departments on firearms issues in the US and abroad.
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EXPERT QUALIFICATIONS:

> Experienced expert consultant to the legal profession in over twenty firearm related civil and
criminal cases for both plaintiffs and defendants.

> Federal and State court experience.
> Experienced in accident investigation, reconstruction and analysis.

» Licensed mechanical engineer in three states with over forty years professional
experience.

» Published author in the popular press devoted to firearms. Author of articles on
design, functioning, and firearms safety (See below).

» Former Contributing Editor on the staff of "HANDGUNS ILLUSTRATED” magazine.

> Military service, Korean Conflict, US Army 7" Cavalry Regiment. US military
firearms instructor and qualified expert, M1 rifle, M3 Carbine, M1911 pistol. ROTC
rifle team. :

> Analysis of short range and interior ballistics.

> Experienced in hand-loading pistol caliber ammunition for both semi-automatic and
revolver handguns.

» Extensive testing, studies, evaluation, and range work with all types of firearms.
> Long-term shooter and collector of civilian, military and police firearms of historical
and technical interest.
EDUCATION:
» Bachelor of Science in Mechanical Engineering from the University of Washington in Seattle.
> Graduate of the American Management Association Management School.

> Self-directed technical studies in firearms, their function, operation, recoil, mechanics, internal
baliistics, and safety.

> Glock armorer's school.

FIREARMS LITIGATION EXPERIENCE:
Expert consultant in an Oregon case involving the blow-up of a pistol firing out of battery.

v

> Expert consultant in an Idaho case involving the off-range safety of a multiple use new rifle,
pistol, and shotgun range.

> Expert consultant for the plaintiff in a Florida case involving an eye injury and loss of sight with
a CO; air-gun. (In progress.)

> Expert consultant for the plaintiff in a Texas case involving a fatal accidental discharge of a
Glock pistol when being inserted into its Glock plastic box. (In progress.)

» Expert consultant for the plaintiff in 2 New York case involving an accidental self-inflicted eye
injury and loss of sight with a paintball gun (In progress.)

> Expert consultant for the plaintiff in an Oregon case involving the failure and blow-up of a Glock
Model 21 45 pistol. (In progress.)

> Expert consultant for the plaintiff in a Texas case involving an accidental shooting and eye
injury and loss of sight with a paintball gun. (In progress.)
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» Expert consuitant for the plaintiff in a New York case involving an accidental shooting with a
Glock pistol with a “tactical light” of a police officer during a SWAT operation. (In progress.)

> Expert consultant for the plaintiff in a Missouri civil case involving an accidental shooting and
mechanical failure while plaintiff was attempting to load a bolt-action rifle. (In progress.)

> Expert consultant in a Massachusetts criminal case involving review of defendant’s life
sentence conviction and prison sentence for a homicide involving a semi-automatic pistol. (In
progress) ’

> Expert consultant for the defendant New Your City, civil case involving police shooting of
plaintiff armed with a CO, powered air pistol resembling a 357 Magnum revolver.

» Expert consultant for the defendant seller in a West Virginia civil case involving an accidental
self-inflicted shooting while plaintiff was hunting with a rifle.

» Expert consultant to the plaintiff in a Maine civil case involving an accidental self-inflicted head
injury with an air-rifle. (In progress.)

» Expert consultant in a West Virginia civil case involving the accidental shooting by a young
child of another with a semi-automatic Glock pistol. (In progress.)

» Expert consultant to a Florida Agency criminal case reviewing defendant'’s guilty plea and
subsequent death penalty conviction for a double homicide involving Glock and Smith &
Wesson pistols. Weapons examination and Florida State Court expert testimony. (In
progress.)

> Expert consultant in a New York civil case involving severe injuries to another resulting from
the unintentional discharge of a County probation officer's Glock pistol.

> Expert consultant to plaintiff in @ Nebraska civil case involving a disabling injury resuiting from
a blow-up when firing a Remington Model 760 rifle.

» Expert consultant in an Oregon criminal case involving inspection held of the evidence to
determine if an attempt was made to fire a Ruger semi-automatic pistol.

> Expert consultant in a Florida civil case invoiving the accidental discharge of a Smith &
Wesson revolver.

» Expert consultant in an lllinois criminal case based on the visual identification of a Tokerev
semi-auto pistol by a witness during a bank robbery. Based on expert report defendant
acquitted of charge

> Expert consultant to defendant in a North Dakota criminal case. Defendant charged with
capital murder involving a Marlin 70 .22 rifle. Defense contended that the rifle accidentally
discharged when struck lying in the lap of the defendant while wheeling his wheelchair past
victim. Based on expert analysis of the shooting the charge was reduced from capital murder
to manslaughter.

> Expert consultant to Washington County Oregon, Public Defender in a criminal case involving
alleged robbery with a Norinco “Tokarev” pattern pistol.

» Expert consuitant to Washington County Oregon, Public Defender in a criminal case involving
alleged attempted murder with a Marlin rifie.

> Expert consultant to a Texas based U.S. Customs Service Agent regarding his dismissal from
the service as a result of an accidental discharge of his Glock Model 17 Federal issue semi-
automatic pistol. Expert testimony in Federal Court.

> Expert consultant in an Arizona civil case involving severe injuries from a self-inflicted gun shot
wound with a Star semi-automatic pistol.
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Expert consultant to defendant in Colorado criminal case involving a fatal shooting with a TEC-
22 semi-automatic pistol.

Expert consultant for plaintiff in an Arizona civil lawsuit regarding plaintiff's accidental gunshot
wound from a Glock Model 22 police issue semi-automatic pistol.

Expert consultant for defendant in a Hawaii civil lawsuit regarding plaintiff's accidental self-
inflicted gunshot wound. Accident investigation and analysis.

OTHER LITIGATION EXPERIENCE:

>

>

Expert Consultant to plaintiff in a Mississippi civil case involving a fatal accident in a wood
chipper..

Expert consultant to plaintiffs in a Virginia case involving severe injuries resulting from an
explosion in a ammo loading machine in operation in a facility during manufacture of frangible
ammunition.

Expert consultant to the defendant in an Ohio civil case regarding plaintiff's injury received
when his hand was caught in the ingoing nip between the reel drum and a reel spool.

Expert consultant for plaintiff in lawsuit regarding plaintiff's accident and loss of life during
machine operations in a Washington State lumber mill. Accident investigation, expert hazard
assessment repon, discovery, document requests, and interrogatories preparation.

Expert consultant for plaintiff in a Hawaii lawsuit regarding plaintiff's injury accident from
machine operations in a food preparation facility.

Expert consultant for plaintiff in lawsuit regarding plaintiff's accident and loss of life during
machine operations in an Oregon wood chipping facility.

Expert consultant for plaintiff in lawsuit regarding plaintiff's accident and loss of lower limb,
during machine construction work in a Washington paper mill.

Expert consultant to a major worldwide engineering corporation as defendant regarding a
lawsuit involving a fatality in a mid-west paper mill. Accident investigation, expert report,
discovery and document requests, and deposition.

PUBLICATIONS:

A list of Mr. Ruel's published firearms articles available on request.

Roy Ruel, ME, PE

July 26, 2006
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CLERK OF RICT, COURT

Deputy
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE

STATE OF IDAHO IN AND FOR THE COUNTY OF KOOTENAI

CITIZENS AGAINST RANGE EXPANSION,

etal, caseNo. CV 2005 6253
Plaintiffs, MEMORANDUM DECISION AND
. ORDER DENYING PLAINTIFFS’

MOTION FOR SUMMARY
JUDGMENT, AND ORDER SETTING

IDAHO FISH AND GAME DEPARTMENT, BRIEFING SCHEDULE

an agency of the STATE OF IDAHO, et al.

Defendants.

. PROCEDURAL BACKGROUND.

On August 22, 2’005, plaintiffs filed their Complaint in this matter. Defendants filed
an Answer on September 16, 2005. On November 9, 2005, this Court set the matter for a
five-day jury trial scheduled to begin on July 17, 2006. On February 9, 2006, plaintiffs
filed an Amended Complaint. On March 13, 2006, this Court, pursuant to the parties’
stipulation, vacated the July 17, 2006 trial, and scheduled this for a jury trial beginning
September 18, 2006. Following a hearing on June 2, 2008, this Court granted plaintiffs’
motion to vacate the trial date of September 18, 2006, and scheduled this matter for jury
trial beginning December 11, 2006.

On July 26, 2006, plaintiffs filed a Motion for Summary Judgment upon their first
and second causes of action in the Amended Complaint as follows:

1. For a permanent injunction prohibiting defendant Idaho Fish and Game
Department, its agents and employees from operating or allowing anyone to

MEHERRRASH BECRABAEARDBNDER DENYING PLAINTIFFS’ MOTION FGR SUMMARY JUDGMENT, AND ORDER 80 of 994
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use the existing Farragut Shooting Range as a shooting range in its present

condition.
2. For a permanent injunction prohibiting defendant Idaho Fish and Game

Department, its agents and employees from any further action to implement

or carry out the Vargas Master Plan and Definitive Drawings, Farragut

Shooting Range, July 2004.

Motion for Summary Judgment, p. 2. The Motion for Summary Judgment was supported
by “Brief of Plaintiffs in Support of Plaintiffs’ Motion for Summary Judgment”, “Plaintiffs’
Statement of Material Facts Not in Dispute”, “Plaintiffs’ Appendix of Relevant Publications
in Support of Motion for Summary Judgment”, and the Affidavits of Marcelle Richman,
Duane Nightengale and Roy H. Ruel. On August 30, 2006, defendants filed “Defendants’
Memorandum in Opposition to Plaintiffs’ Motion for Summary Judgment”, “Defendants’
Statement of Material Facts in Dispute”, “Defendants’ Appendix of Relevant Documents”
and affidavits of Clark Vargas, P.E., Randall Butt and David Leptich. On September 5,
20086, plaintiffs filed “Plaintiffs’ Reply Brief in Support of Motion for Summary Judgment”
and various certifications of documents. On September 7, 20086, plaintiffs re-filed
“Plaintiffs’ Reply Brief in Support of Motion for Summary Judgment”, this time attaching a
“Comparison Vargas Affidavit With Vargas Design Criteria”.

Oral argument was held on September 13, 2006, on the Plaintiffs’ Motion for
Summary Judgment. That motion was taken under advisement. Plaintiffs had also filed
a Motion to Strike the Affidavit of David Leptich to the extent it included the Range
Evaluation Report prepared by Edward M. Santos. The Court granted the motion as it
was hearsay. At oral argument on September 13, 2006, defendants’ attorney tendered to
the Court for filing the Affidavit of Edward M. Santos, attaching his Range Evaluation
Report. Plaintiffs objected as to the timeliness of Santos’ affidavit. The Court in its
discretion overruled the plaintiffs’ objection as to timeliness, as the parties have been
aware of the Range Evaluation Report for some time.

Citizens Against R tal v 39297-2011
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The Court had reviewed all briefing and affidavits at the time of oral argument, but
due to the amount of material presented to the Court, the Court took the matter under

advisement to review all submissions again. Accordingly, the matter is at issue.

Il. FACTUAL BACKGROUND.

The Farragut Wildlife Management Area was formerly the site of the Farragut
Naval Training Center established by the United States Navy in 1942. Land
acquisitioned by the defendant Idaho Department of Fish and Game (IDF&G) started in
1949 when four separate parcels were purchased that bordered Lake Pend Oreille.
Idaho Fish and Game’s ownership at Farragut Park presently consists of approximately
1,413 acres. This is made up of four parcels totaling 157 acres on the shore of Lake
Pend Oreille and one 1,256 acre parcel located west of Bayview, Idaho. The Farragut
Shooting Range occupies a site of approximately 160 acres and has been used as a
shooting range since the land was owned by the United Sates Navy. The surrounding
neighborhood consists of private residential houses, a public road (Perimeter Drive),
school bus stops and hiking trails.

The use of the Farragut Shooting Range has expanded a great deal since 2002.
Use went from 176 shooters in 2002, to 370 shooters in 2004, to 509 in 2005 only
through August of that year. Plaintiffs’ Brief in Support of Motion for Summary
Judgment, p. 25, n. 2.

A public proposal for the improvement of the Farragut Shooting Range made by
the IDF&G seems to be what precipitated this lawsuit. In 2004, the IDF&G published a
proposal to improve the Farragut Shooting Range with the investment of $3,600,000.

That proposal was based on the Vargas Master Plan. The Vargas Master Plan
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proposed making improvements to the Farragut Shooting Range in the areas of public
safety, public access, noise mitigation, facility quality and management. Plaintiffs claim
that although the plan purports to make improvements to the shooting range, the plan
will also expand the shooting range by lengthening the range from 500 to 600 yards,
adding berms, parking and intermediate firing positions, and including trap and skeet
fields, mounted cowboy action areas, and 130 shooting stations.

In 1996, Clark Vargas, a professional engineer, published a paper for the 1996
Third National Shooting Range Symposium, which was intended to provide a general
review of range design criteria when selecting a shooting range site. This paper set
forth nationally-recognized safety standards for construction and operation of shooting
ranges. The Vargas Master Plan is inconsistent with the range design criteria Vargas
discussed in his 1996 Third Shooting Range Symposium.

Plaintiff CARE is an unincorporated non-profit association formed for the
purpose of unwarranted expansion of the Farragut Shooting Range (Compilaint, p. 2, {
1), and the individual plaintiffs live near the Farragut Shooting Range. Plaintiffs claim
these expansions cannot be done safely because the IDF&G does not own enough
property nor have enough money to make these improvements safe. Plaintiffs seek to
enjoin IDF&G from carrying out the Vargas Master Plan. Idaho Fish and Game claims
there is no plan to expand the Farragut Shooting Range, either in geographic size,
shooter capacity, or types of shooting activity, but only to improve it.

As set forth above, plaintiffs seek summary judgment, asking this court to
permanently enjoin the IDF&G from continued operation of the range and future
implementation of the Vargas Master Plan. Specifically, piaintiffs ask this Court in their

first cause of action for a permanent injunction that requires IDF&G to restore and close
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the outer access gate, prohibit any other or different access road to the range and
restore the operational policy that existed in July of 2003. Plaintiffs’ second cause of
action asks the Court for a permanent injunction against any expansion to the shooting
range and restoring it to its July 2003 operations. Plaintiffs assert that if summary
judgment is entered in the first two causes of action, they will stipulate to a dismissal of
all claims for damages and will dismiss with prejudice their third, fourth and fifth causes

of action.

lll. PARTIES’ POSITIONS.

A. The claim that the Farragut Shooting Range unsafe, and therefore a
nuisance under Idaho Code §52-101, because of its limited size and
location.

The Surface Danger Zone (SDZ) is defined in Army Regulation 385-63 as the
“ground and airspace designated within the training complex (to include associated
safety areas) for vertical and lateral containment of projectiles, fragments, debris, and
components resulting from.the firing, launching, or detonation of weapon systems to
include ammunition, explosives, and demolition explosives.” Plaintiffs argue the
Farragut Shooting Range is in violation of all accepted safety standards for shooting
ranges, primarily because of its limited size, and therefore constitutes a nuisance.
Plaintiffs argue the Surface Danger Zone is too small, and located within the SDZ are
homes, public roads and school bus stops where the plaintiffs and the public are at risk
of being struck by errant bullets. Plaintiffs’ Brief in Support of Motion for Summary
Judgment, pp. 5-7; 12-13, 15, 23, Plaintiffs claim the Vargas Master Plan fails to

provide the necessary safety standards imperative to keeping errant bullets from

straying out of the shooting range and onto private property. Plaintiffs claim the
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Farragut Shooting Range, as it presently exists, or as it has been redesigned, poses
serious hazards to properties and persons within the vicinity. Plaintiffs argue that in
order to eliminate such hazards the shooting range must be redesigned to include
complete bullet containment and eliminate the “blue sky” view from all potential
shooting positions through the use of overhead baffles. /d. pp. 15-17.

Plaintiffs assert the design criteria as stated in the Vargas Master Plan do not
live up to the standards Mr. Vargas enunciated in his address to the 1996 Third
National Shooting Range Symposium. /d. pp. 7-8. Plaintiffs claim Mr. Vargas
disregarded most of his own advice by failing to create a plan that allowed for all safety
factors to be considered. Plaintiffs argue the distance from the firing lines to the
exterior boundaries of the range varies between one-half mile to the north and two
miles to the east, falling short of the three miles needed for the types of guns being shot
at the range. Plaintiffs claim that approximately three-quarters of a mile down range are

private homes, streets, and bus stops that fali within the SDZ. Plaintiffs argue that if a

round escapes from the shooting range, it will fall into private property or parkland open
to the public.

Plaintiffs also argue that a shooting range that is located in a populated area,
such as the Farragut Shooting Range, must be totally baffled so that a round cannot
escape. Plaintiffs apply standards from the National Rifle Association (NRA) and the
U.S. Army and Air Force to the SDZ and argue that safety cannot be met unless and
until the range is fully baffled. Plaintiffs argue the berms and baffles now on the range,
as well as those designed in the Vargas Master Plan, fall short of the requirements
needed to contain the types of bullets being used on the range.

IDF&G argues the Surface Danger Zone is a concept developed by the Army to
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describe the area of imminent danger during military training and does not apply to
civilian recreational ranges. Defendants’ Memorandum in Opposition to Summary
Judgment, pp. 9-10. IDF&G also argues the “no blue sky” concept is a design concept
that refers to the maximum level of bullet containment through the use of overhead
baffles, sideberms and backstops, and most civilian ranges do not warrant or require
this degree of safety design. /d. pp. 11-12. IDF&G claims the Farragut Shooting Range
has a substantial backstop which exceeds the NRA guidelines by ten feet and there is
dense forest cover beyond the backstop. IDF&G asserts the Farragut Shooting Range,
as currently used and planned, meets and exceeds the minimum NRA guidelines.
IDF&G argues the Vargas Master Plan is merely a proposal to make
improvements to the already existing shooting range, not a proposal to expand the
range. Mr. Vargas opines that the Farragut Shooting Range, as currently constructed,
exceeds the minimum safety guidelines as outlined by the NRA and further believes the
Vargas Master Plan will only increase the safety of the range. IDF&G claims they
requested a range safety evaluation from the NRA, which concluded that there were no
safety issues that conflicted with the NRA safety guidelines, and concluded the Farragut
Shooting Range is a safe facility with sufficient operational and physical control systems
in place to ensure the safety of both those using the range and the general public.
IDF&G argues plaintiffs have misinterpreted or misapplied military standards,
which are not applicable to civilian or recreational ranges. IDF&G argues the NRA
Range Source Book is only a guidance document for civilian or recreational shooting
range design and management and is not a substitute for professional engineering.
IDF&G argues the Farragut Shooting Range exceeds minimum safety guidelines as

outlined by the NRA and does not pose an unreasonable safety risk to the public.
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IDF&G claims the Vargas symposium paper should not be relied on by the plaintiffs
because it was provided as a general review of design criteria to impress the

importance of range site selection and was not meant to provide regulatory guidance.

B. Is the Farragut Shooting Range unsafe and therefore a nuisance under
Idaho Code §52-101 because there is no direct supervision by the
IDF&G?
Plaintiffs argue the Farragut Shooting Range is an unsupervised range where
the rules are not strictly enforced nor personally communicated to shooters. Plaintiffs’

Brief in ‘Support of Motion for Summary Judgment, pp. 17-23. Plaintiffs claim there is

no supervision by IDF&G for groups under ten, and groups over ten must provide their

own supervision. Plaintiffs assert the range rules are merely suggestions, and
confusing ones at that, because there are four different sets of shooting rules which |
lack clarity and personal enforcement. Plaintiffs argue the shooting range is not safe
because there are no range managers on cite to supervise the shooters and shooters
are not controlled. Plaintiffs argue this makes the Farragut Shooting Range unsafe and
therefore a nuisance under Idaho Code § 52-101 because it interferes with the
plaintiffs’ use and enjoyment of their homes and surrounding land, life and health.
Plaintiffs claim that public use of the range without supervision is unreasonable, and the
threat of errant bullets greatly outweighs the utility of the park to the IDF&G.
IDF&G argues direct supervision is not required for civilian recreational shooting
ranges. Defendants’ Memorandum in Opposition to Summary Judgment, pp. 13-14.
IDF&G argues there is no national standard requiring range officers or masters for
civilian ranges, and absence of direct supervision in no way implies that a range is
unsafe. IDF&G argues operational control of the range is provided in that range users
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must check in at the visitors’ center, read and acknowledge the range rules, and use
the shooting range in compliance with the rules. IDF&G acknowledges that
recommended changes have been suggested to the range check-in procedures and
range signage that will only help to improve the safety.

IV. ANALYSIS.

There are factors which preclude granting summary judgment for plaintiffs.
These factors include factual disputes, the burden of proof upon the plaintiffs, disputes |
as to the appropriate legal standard and the timing of the Motion for Summary
Judgment.

As to the timing of the Motion for Summary Judgment, the trial is but three

months away, and plaintiffs are seeking a legitimate but extraordinary remedy short of

that jury trial. The range has been in existence for over sixty years. While this Court
appreciates the danger of a round leaving the range, when evaluating whether plaintiffs
are entitled to the injunctive relief they seek on summary judgment, the Court cannot
ignore the immediacy of trial compared to more than sixty years without incident.

At summary judgment, as at trial, the standard placed upon plaintiffs is higher
than a preponderance of the evidence. Larsen v. Village of Lava Hot Springs, 88 Idaho
64, 73, 396 P.2d 471 (1964), discussed below, essentially places a clear and
convincing standard upon plaintiffs. Idaho Code § 52-101 defines a nuisance as:

Anything which is injurious to health or morals, or is indecent, or

offensive to the senses, or an obstruction to the free use of property, so

as to interfere with the comfortable enjoyment of life or property, or

unlawfully obstructs the free passage or use, in the customary manner, of

any navigable lake, or river, stream, canal, or basin, or any public park,

square, street, or highway, is a nuisance.

A shooting range is not a nuisance per se, but errant bullets could support a finding of

nuisance:
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Gun clubs generally are not nuisances per se but, depending on
the surrounding circumstances, may be found to be nuisances in fact. The
conclusion that a shooting range or gun club is a nuisance may be
supported, at least in part, by a finding that the shooting conducted in
those places caused bullets to fall upon or over adjacent estates or roads,
endangering other peopie and animals. The noise and dust produced by
the operation of a shooting range are also relevant to determining whether
such range constitutes a nuisance.

58 Am Jur. 2d, Nuisance, §211. The locality and surroundings of the challenged
operation or thing becomes an important factor in arriving at a judicial decision as to the
existence or non-existence of an actionable nuisance. Oak Haven Trailer Court, Inc. v.
Western Wayne County Conservation Association, 3 Mich.App. 83, 89, 141 N.W. 2d.
645 (1966). All the surrounding circumstances are of extreme importance in

determining whether a gun club and its activities do in fact constitute a nuisance. /d.

Whether some of the activities of the gun club constitute a nuisance is a question of
fact for the court to consider. 3 Mich.App. at 90.

In order to obtain an injunction against, or the abatement of, an alleged
nuisance, the complaining party must show a clear case supporting his right to relief.
Larsen v. Village of Lava Hot Springs, 88 |[daho 64, 73, 396 P.2d 471 (1964).
(emphasis added). A showing that there is a possibility of injury will not sustain the
injunctive relief sought. /d. Mere apprehension is insufficient to grant injunctive relief
against a claimed nuisance and relief cannot be granted to Plaintiffs merely on the
claim that there “exists’ a fear in their minds, even though there is no actual danger.”
Smith v. Western Wayne County Conservation Association, 380 Mich. 526, 543, 158
N.W. 2d 463 (1968). There is no Idaho case law directly on point. However, in Smith v.
Western Wayne County, the plaintiff claimed the defendant’s shooting range was a
nuisance because, even if found safe, the “fears in the minds of the residents resulting

from its operation and use” rendered it a nuisance in violation of their right to
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“comfortable enjoyment of life or property.” /d. at 541. The Michigan court held the
range was not a nuisance for which injunctive relief could be sought. That court found
there was substantial and credible proof that the use and operation of the range was
safe and was constructed according to plans and specifications of the NRA. /d. at 542.
That court found there had never been an accident on the range and therefore
injunctive relief could not be granted merely on a claim that “there exists a fear in the
minds” of the plaintiffs. /d. at 543.

In this case, plaintiffs seek summary judgment on the argument that the Farragut
Shooting Range is not safely operated and is therefore a public and private nuisance.
Plaintiffs argue the Farragut Shooting Range meets the criteria of a nuisance because
errant bullets may escape range property, striking and injuring the plaintiffs or passers-
by. Plaintiffs also argue they are entitled to injunctive relief because their “illusions of
safety” have been dissipated by the lack of safety standards and that they are
precluded from the enjoyment of their property and home by the threat of being in close
proximity to the shooting range and at risk of being struck by errant bullets.

IDF&G argues there are no Federal or State of ldaho standards for public
recreational shooting ranges, but that the Farragut Shooting Range meets the Kootenai
County standard for gun clubs, rifle ranges and archery ranges and that Mr. Vargas, a
professional engineer, has determined that the range meets or exceeds the National
Rifle Association Range Source Book'’s safety guidelines. IDF&G argues plaintiffs
misapply the standards set forth by the U.S. Army and Air Force because those
standards do not apply to civilian shooting ranges. IDF&G argues the facility is safe for
range users and for the general public and there is no evidence of any projectile

escapement. IDF&G argues plaintiffs cannot ask for injunctive relief by alleging a
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possibility of injury.

When the Court looks to the operation of the Farragut Shooting Range and all
the important circumstances surrounding it to determine whether the shooting range
and its activities constitute a nuisance, summary judgment cannot be granted in favor of
plaintiffs. There is a question of what standards apply to this range. There are
questions of fact as to whether Farragut Shooting Range, as currently operated, or with
the planned improvements, meets the safety standards required of civilian or
recreational shooting ranges. There are questions of fact as to whether an outdoor
shooting range located near residential property can be safely operated if the site is not
totally baffled. These are all questions of fact that cannot be resolved on summary
judgment.

Also, as in Smith, there cannot be a finding of nuisance on summary judgment
merely because plaintiffs allege their “illusions of safety [have] been dissipated because
the range does not meet safety standards.” Plaintiffs’ Brief in Support of Motion for
Summary Judgment, p. 27. There have been no recorded accidents on the range, and
IDF&G assert there is substantial and credible proof that the use and operation of the
shooting range is safe according to the assessment of the NRA. As in Smith, the fears
in the mind of the residents cannot support a finding of summary judgment.

There is a question of law (and perhaps a question of fact) that needs to be
resolved as to whether safety guidelines from the NRA, the Kootenai County Building
and Planning Department, the U.S. Army, the U.S. Air Force, Clark Vargas’ opinion
stated on behalf of defendants (Vargas Affidavit, p. 3) or Vargas’ standards articulated
in his lecture at the 1996 Third National Shooting Range Symposium are applicable to

the Farragut Shooting Range. Plaintiffs have made the argument that the Affidavit of
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Vargas directly contradicts Vargas’ opinion in his 1996 lecture at the Third National
Shooting Range Symposium. The inference is that his opinions in his 1996 lecture
should be controlling, or that at the very least his opinions in his 1996 lecture impeach
his own affidavit prepared for purposes of this litigation. This Court notes Vargas
stated: “The Third National Shooting Range Symposium to range owners/operators
provided a general review of design criteria to impress the importance of range site
selection and siteing.” Affidavit of Clark Vargas, p. 3, 1 10. (emphasis in original).
While there is some logic to plaintiffs’ argument that Vargas’ 1996 opinion negates his
current affidavit, this Court was faced with a similar situation in Stanley v. Lennox,
Kootenai County Case No. CV 2000 893. In that case, the Court held that a party’s
expert had submitted two entirely contradictory opinions which canceled each opinion
out, or left that party with no opinion at summary judgment, and thus, the other party
who had an expert opinion that was credible, logical and not impeached, prevailed at
summary judgment. The Ildaho Supreme Court reversed this Court’s granting of
summary judgment in Stanley v. Lennox, 140 ldaho 785, 102 P.3d 1104 (2004),
holding:
The district court also stated that it discounted the engineer’s

opinions in his affidavit because they contradicted his prior opinion. ltis

not proper for the trial judge to assess the credibility of an affiant at the

summary judgment stage when credibility can be tested in court before

the trier of fact.
140 ldaho at 789, citing Baxter v. Craney, 135 |daho 166, 16 P.3d 263 (2000). The
difference in Vargas’ opinions is explained as set forth above. Thus, summary
judgment is improper. Vargas’ credibility and his explanrations must be assessed.

The Court makes the following preliminary observations. The parties are free to

argue otherwise, but the Court includes these two observations in an effort to focus the

Cltlzens Against Range, et al v. 39297-2011 92 of 994
q\él\q § WR DENYING PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT, AND ORDER
LE

MEMA
SETTING BRIEFING SCHED Page 13




issue on future briefing. First, the Kootenai County Building and Planning Department
regulation (Section 33.02) seems to be of little help since, other than stating minimum
areas and minimum distance between dwelling and target, the regulation defers to
other criteria for safety: “All facilities shall be designed and located with full
consideration to the safety factors involved in such use.” Kootenai County Ordinance
No. 375, Article 33, Section 33.02; Defendants’ Memorandum in Opposition to
Summary Judgment. Second, this is not a military gun range. It certainly appears

military standards might not apply in this situation involving a civilian range (Vargas

Affidavit, p. 3, Leptich Affidavit Exhibit 1, NRA Range Evaluation Report, p. 2), but that
issue remains to be decided. It is clear to this Court that the issue of appropriate
standards and who should decide those standards needs further briefing. These issues
must be resolved as far in advance of trial as possible.

The NRA Range Source Book (NRARSB) specifically states that its material
furnishes design strategies and suggestions, and does not furnish necessary design
criteria. “For these reasons, this source book may not be utilized to establish design
standards or criteria for ranges.” Defendants’ Memorandum in Opposition to Summary
Judgment, p. 7, Affidavit of Clark Vargas, Exhibit 2, p. I-3. On several occasions the
source book states that professional evaluation is necessary. If that is the case, this
trial may primarily be a trial of experts as to not only what standard(s) are most

appropriate, but what portions of the most applicable standard(s) do and do not apply.

V. CONCLUSION AND ORDER.

IT IS HEREBY ORDERED that plaintiffs’ Motion for Summary Judgment is

DENIED.
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IT IS FURTHER ORDERED the parties are ordered to submit simuitaneous
briefing on October 2, 2006 on the issues of: the applicable standard(s), the iegal or
factual nature of the standards, and what the Court and jury must decide at trial. The
parties shall then file simultaneous response briefs on this issue (responding to their
opponent’s initial brief) on October 9, 2006, at which time the issue of the appropriate
standard and court/jury issues shall be taken under advisement. |

ENTERED this 19th day of September, 2006.

= oLl

JohnT Mltchell District Judge

Certificate of Service

| certify that on the __/ :2 day of September, 2006, a true copy of the foregoing was
mailed postage prepaid or was sent by interoffice mail or facsimile to each of the following:

Lawyer Fax # | Lawyer Fax #
Scott W. Reed 208 765-5117 Harvey Richman Via mail
W. Dallas Burkhalter 208 334-2148 fm ™
Secretary
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The Court has ordered briefing on the issues of “the applicable standard(s), the
legal or factual pature of the standards, and what the Court and jury must decide at trial.”

Defendants submit this brief to address those issues.

Fax:208334214Y

APPLICABLE STANDARDS

Legal Standards

Defenj;gm
safety of the F

Section 33.02. There are no other applicable federal or state standards. As the Court has

observed, the Klootenai County Ordinance refers to other safety criteria: “All facilities
shall be designed and located with full consideration to the safety factors involved in such

Uct

¢ 2UUlb

tb:dg

use.” Kootenai County Ordinance No. 375, Article 33, Section 33.02, C.

Defendgnts assert that the appropriate safety criteria are provided by the National

Rifle Associatipn Range Source Book (NRARSB) guidelines. The Kootenai County

Building and P

Department reviewed the NRA Range Evaluation Report and

P

ts submit that the only applicable legal standard for determining the

shooting range is Kootenai County Ordinance No. 375, Article 33,

determined that it met the County standard outlined in Section 33.02. Affidavit of David

Leptich, Exhib

2. Kootenai County recognizes the applicability of the NRARSB

guidelines. The| parties and the submitted expert opinions have all relied on or referenced

the NRARSB. Pefendants dispute that the NRARSB is a standard by itself, but agree that

it is one of the fost widely recognized guidance documents for civilian range design and

management. The NRARSB provides the only safety guidelines which all the involved

parties and the bnly governmental entity with jurisdiction agree apply to civilian ranges.
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The parties may also disagree on the applicable noise standards. Defendants

submit that therg is no county noise standard for general uses in the rural zone per

Kootepai County Zoning Ordinance. There is also no applicable state noise standard.

Federal noise g
U.S. Departme:
applicable.

The Spq
shooting range
‘substantial ¢
Code Section 5
users (patronag
referenced in T]
for a variety of]

to changes in a
population chaj

hidelines set by the U.S. Environmental Protection Agency (EPA) and the

t of Housing and Urban Development (HUD) appear to be the most

it Shooting Range Act (Idabo Code Sections 55-2601 to -2604) limits
iability for noise pollution. The Act uses, but does not define, the term

ge in use® in limiting nuisance actions against shooting ranges. Idaho
5-2602. Plaintiffs appear 1o be asserting that simple changes in numbers of
e) are the change in use referenced. Defendants” argue that change in use
itle SS is not simply change in patronage. Patronage may wax and wane
reasons outside the control of the range operator including but ‘not limited
vailability of alternative recreational shooting sites, local/regional

nges, publicity, and idiosyncratic changes in public recreational interests.

The point of thL: legislation is to protect shooting ranges from civil litigation while still

providing comt
shooting sports
substantial cha
users) and charj
adding arifler

Furthermore, 1

munities with legal recourse should a substantial change in capacity or
activities permitted ocour. Defendants argue that change in use refers to
nges in the capacity (total shooting points potentially available to the

ges in types of use/activity (addition of shooting disciplines such as

e to a range that previously only accommodated pisto] shooters).

provements that increase the quality, safety, and or noise abatement

without incrcasT.ing the capacity (number of shooting points available) or types of shooting
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activities (pistoL rifle, shotgun) permitted would not be the type of changes which the
legislature inteirded to trigger linbility under the Act.

Factual Standards

The NRARSB provides guidelines for range design and management which are
context and sitq specific, anci require professional evaluation. The various designs and
information map or may not apply to a particular range. The application of specific
design features requires professional assessment and evaluation by architects or

engineers. Further, the NRARSB provides that a determination of whether the range

meets the Te ble safety expectatioxl_xs of range users and the public “can only be made
by a thorough professional evaluation of the range.” Defendant’s Memorandum in
Opposition to Summary Judgment, pages 6-8, Affidavit of Clark Vargas, Exhibit 2, page
I-3.
Defendants submit that the determination of the applicable portions of the .
NRARSB guidelines is a factual determination and will require expert testimony. The |
Court’s observation that “this trial may primarily be a trial of experts as to ... what
portions of the jmost applicable standard(s) do and do not apply™ is precisely on point.

Memorandum Decision and Order Denying Plaintiffs’ Motion for Summary Judgment

and Order Setting Briefing Schedule, page 14.
Both patties have had sound studies of the Farragut Shooting Range prepared.
Defendants submit that the interpretation of the sound data and studies will require expert

festimony, and fis a factual determination.

REEENDANLE, BRIEF ON APPLICABLE SEANDARDS 4 95 or 994

9
Idaho Fish and Game Department




D DEPI F&L BUISE Fax:Zudsgodsiag UCT ¢ ZUUb  Ib:dd [ I

INAPPLICABLE STANDARDS

As previously argued, Defendants assert that the other standards proffered for
determining e safety arc inapplicable to the Farragut Shooting Range. The Army and
Air Force stand{a.rds and regu]aﬁons apply only to military controlled ranges and military
personnel. The pilitary uses weapons and training methods which are not allowed on

civilian ranges. |Defendants’ Memorandum in Opposition to Summmary Judgment, pages 9

and 10, Affidavit of Clark Vargas, page 3, NRA Range Evaluation Report, page 2.

o 'I'heAS ace Danger Zone (SDZ) concept was developed by the Army to describe:
the area of danger to troops during military txa:iniﬁg. The SDZ has limited application to
civilian ranges .Llcpending on range design, site and context. The “no blue sky” design
concept is related to the SDZ coneept, and is intended to provide a maximum level of
bullet containment by use of overhead baffles, sideberms and backstops. Both concepts
might be considered for civilian ranges depending on context and professional evaluation,
but are not requirements or standards. Defendants’ Memorandum in Oppesition to
Summary Judginent, pages 11 and 12, Affidavit of Clark Vargas, page 4.

The Plajntiffs have submitted that two full-time range officers are required for

civilian range sppervision, and that Farragut Shooting Range would require a minimum
flers, Affidavit of Roy H. Ruel, pages 6 and 7. The source of this

of 14 range o
supposed requitement is not identified. Defendants assert that there is no recognized
standard requirjng range officers or a certain number of range officers for civilian ranges.
Defendants’ Méemorandum in Opposition to Summary Judgment, pages 13 and 14,

Affidavit of Clark Vargas, page 5, NRA Range Evaluation Report, page 3.
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The Va.dgas‘ Symposium Paper is not a standard for civilian ranges. It has not been.

recognized as a

paper is a genel
apply to all
determine the

to Summary Ju

standard by any governmental or regulatory entity, or the author. The

al review of design and range site selection criteria, which would not
es. An evaluation of a professional engineer would be required to

licability for a specific range. Defendants’ Memorandum in Opposition

gment, page 8.

WHAT THE COURT MUST DECIDE AT TRIAL

The Pl
matter and agrg

Plaintif]

intiffs have waived their damage claims. Counsel have discussed the
¢ that the remaining claims are for the Court’s determination.

5 allege that the Farragut Shooting Range constitutes a puisance under

Idaho Code Segtion 52-101, and seek to enjoin the use of the range and any range

improvements
nuisance are raj
Plaintiffs have
injw.inctive relie
restrictions, Anl

Advisory Comj

Lmdct the Master Plan. The two main grounds for Plaintiffs’ allegation of
nge safety and noise. Both will involve conflicting expert testimony.

also alleged several other grounds as support for their request for

f, including: National Environmental Policy Act and federal funding, Deed
pericans with Disabilities Act violations, lead exposure, and Citizen

mittee recommendations.

What the Court must decide at trial is whether the Farragut Shooting Range

constitutes a oy

isance as defined by statute. Defendants beliove that the two main issues

at trial will be range safety and noise with conflictiog expert testimony on both. The

applicability of

'the Sport Shooting Range Act (Idaho Code Sections 55-2601 to -2604)

will also be at jssue for the noise claim.
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W DALLAS BURKHALTER
Deputy Attorney General

I certify|that on the 2nd day of October, 2006, a true and correct copy of the

foregoing was fixed or mailed postage prepaid to:

Scott W. Reed
Attorney at La
(208) 765-511
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(1 1o file and 1 for Chambers)

DEEENDANES BRIEF ON APPLICABLESEANDARDS

Idaho Fish and Game¢ Department

LIU OIS

7101 of 994




STATE OF IDAHO }ss’ @%@E

COUNHTY OF KOOTENAI

Scott W. Reed, ISB#818 FlLED:

Attorney at Law

P. 0. Box A 2006 00T -2 PH 3: L9 %
Coeur d’Alene, ID 83816

Phone (208) 664-2161 CLERK DISTRICKCOUR] y

FAX (208) 765-5117

Harvey Richman, ISB#2992
Attorney at Law

19643 N. Perimeter Road
Athol, Idaho 83801

Phone (208) 683-2731

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
CITIZENS AGAINST RANGE Case No. CV-05-6253
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a single woman; EUGENE and
KATHLEEN RILEY, husband and
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woman; CHARLES MURRAY and
'CYNTHIA MURRAY, husband and
wife; and DAVE VIG, a single man,

Plaintiffs,
\A

IDAHO FISH AND GAME
DEPARTMENT, an agency of the
STATE OF IDAHO, and STEVEN M.
HUFFAKER, Director of the IDAHO
FISH AND GAME DEPARTMENT,

Defendants.
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MEMORANDUM DECISION AND ORDER,




Idaho Code §52-101 defines a private nuisance as "anything which is
injurious to health. . . so as to interfere with the comfortable enjoyment of life or
property . . ."

Idaho Code §52-101 defines a public nuisance as ". . .one which affects at
the same time the entire community or neighborhood, or any considerable number
of persons although the extent of . . .damage inflicted upon individuals may be a
unequal."

Bullets down range within the half mile to three mile area outside of Fish
and Game property can be injurious to health, interfere with comfortable enjoyment
of life (perhaps by ending it) and can affect an entire neighborhood, albeit
unequally.

Excessive noise, now a present condition, is unlikely to be the basis for a
negligence- suit. However, bullets off range, if resulting in injury or death, would
be the basis for a negligence lawsuit against the shooter and against the Idaho Fish
and Game Departfnerit as owner, operator and in legal control of the Farragut
Shooting Range. Therefore, it is appropriate to look at negligence opinions in
seeking standards to be applicable in the case as directed by this Court’s

concluding Order in its Memorandum Decision.
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I NEGLIGENCE STANDARDS APPLICABLE TO SHOOTING

In Doe v. Garcia, 131 Idaho 576, 981 P.2d 1181, (1998), the Idaho Supreme
Court stated:

This Court follows the rule that '"one owes the duty to every person in
our society to use reasonable care to avoid injury to the other person in
any situation in which it could be reasonably anticipated or foreseen that
a failure to use such care might result in such injury.’"” Alegra v.
Payounk, 101 Idaho 617, 619, 619 P.2d 135, 137 (1980) (emphasis in
original). Furthermore, there is a "general rule that each person has a
duty of care to prevent unreasonable, foreseeable risks of harm to
others." Sharp v. W. H. Moore, Inc., 118 Idaho 297, 300, 796 P.2d 506,
509 (1990).

131 Idaho at 581.

In the Garcia opinion, Justice Johnson cited Sharp v. W. H . Moore, Inc.,

118 Idaho 297, 796 P.2d 506 (1990):

Foreseeability "includes whatever result is likely enough in the setting of
modern life that a reasonably prudent person would take such into
account in guiding reasonable conduct." Sharp, 118 Idaho at 301, 796
P.2d at 510 (emphasis added).

131 Idaho at 575.
The National Rifle Association Source Book, the affidavit of Roy H. Ruel

and the symposium paper of Clark Vargas, "Design Criteria for Shooting Ranges,"
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each submitted to the summary judgment proceedings, give ample notice of what
is foreseeable at an open shooting range.")

In Sharp v. W. H. Moore, Inc., supra, the Idaho Supreme Court reversed
summary judgment for the defendant building owner and security service in a suit
brought by a woman raped in the office. The opinion cited cases from other
jurisdiction:

Foreseeability is a flexible concept which varies with the circumstances
of each case. Where the degree of result or harm is great, but
preventing it is not difficult, a relatively low degree of foreseeability is
required. Conversely, where the threatened injury is minor but the
burden of preventing such injury is high, a higher degree of
foreseeability may be required. See U.S. v. Carroll Towing Co., 159
F.2d 169, 173 (2d Cir. 1947) (Judge Learned Hand); Isaacs v.
Huntington Memorial Hosp., 38 Cal.3d 112, 211 Cal. Rptr. 356, 695 P.2d
653, 658 (1985). Thus, foreseeability is not to be measured by just what
is more probable than not, but also includes whatever result is likely
enough in the setting of modern life that a reasonably prudent person
would take such into account in guiding reasonable conduct. Bighee v.
Pacific Tel. & Tel. Co., 34 Cal.3d 49, 192 Cal.Rptr. 857, 665 P.2d 947
(1983);(2£Wullins v. Pine Manor College, 389 Mass. 47, 449 N.E.2d 331
(1983). '

'Defendant’s Memorandum in Opposition to Summary Judgment states at
page 8 the following concerning "Design Criteria for Shooting Ranges": It does
not set or provide safety standards, and all the criteria listed would not apply
to all ranges. Mr. Vargas chose his title carefully with full knowledge of the

ordinary meaning of "criteria": Criterion/noun (plural criteria) - a standard by

which something may be judged, Oxford Color Dictionary (2d Ed, 2001). p. 162

2This standard has subsequently been repeated. Torpen v. Granier, 133 Idaho
244, 985 P.2d 669 (1999).
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118 Idaho at 300 - 301.

With the errant bullets from the shooting range, the degree of harm is great.
Clark Vargas and the National Rifle Association have shown how the harm may be
prevented without great difficulty by the installation of overhead and side baffles
and the ‘application of the "no blue sky" principal. The foreseeability of harm has
been written out in detail.

The Iciaho Supreme Court rejected the argument of defendants, similar to the
argument of Idaho Fish and Game Department here, that a past safety record
precluded liability:

The solid and growing national trend has been toward the rejection of
the "prior similar incidents" rule. See, e.g., Rowe v. State Bank of
Lombard, 125 T1l.2d 203, 126 IlL.Dec. 519, 531 N.E.2d 1358 (1988)
(simply because no violent crimes had been committed at the office
parking area does not render criminal actions unforeseeable as a matter
of law); Samson v. Saginaw Professional Bldg. Inc., 393 Mich. 393, 224
N.W.2d 843 (1975); Aaron v. Hayens, 758 S.W.2d 446 (Mo. 1988) (no
need for past similar crimes); Small v. McKennan Hosp. (Small II), 437
No.W.2d 194 (S.D. 1989) (failure to prove any criminal activity in the
area is not fatal to the submission of the foreseeability issue to the jury
because criminal assaults occur in all neighborhoods);

The "prior similar incidents" requirement is not only too demanding,
it violates the cardinal negligence law principle that only the general risk
of harm need be foreseen, not the specific mechanism of injury.
(Citations). Such a requirement would remove far too many issues from
the jury’s consideration. Foreseeability is ordinarily a question of fact.
Issacs v. Huntington Memorial Hosp., 38 Cal.3d 112, 126, 211 Cal. Rptr.
356, 361, 695 P.2d 653, 659 (1985).
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118 Idaho at 301.

The argument of the Idaho Fish and Game Department that there is no
evidence of projectile escapement in sixty years without incident is a "prior similar
incident" rule that must be rejected.® Clark Vargas, Roy H. Ruel and the National
Rifle Association Range Source Book spell out that bullets will escape from an
unbaffled range within the Surface Danger Zone. Injury is explicitly foreseeable.

The determination of standards goes beyond this ordinary negligence standard
of foreseeability. This Court’s Memorandum Decision, after quoting from 58 Am.
Jur. 2d, Nuisance, §211, stated the following:

The locality and sufroundings of the challenged operation or thing

becomes an important factor in arriving at a judicial decision as to the

existence or non-existence of an actionable nuisance. Oak Haven Trailer

Court, Inc. v. Western Wayne County Conservation Association, 3

Mich.App. 83, 89 141 N.W. 2d 645 (1966). All the surrounding

circumstances are of extreme importance in determining whether a gun

club and its activities do in fact constitute a nuisance. Id. Whether some

of the activities of the gun club constitute a nuisance is a question of fact
for the court to consider. 3 Mich. App. at 90.

Memorandum Decision, p. 10.

As an extension of negligence liability are two additional categories often

tied to locality and surroundings: ‘“inherently dangerous activity" and

*Plaintiff will present at trial, evidence of bullet escapement and near fatal
accidents.
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"ultrahazardous activity." The latter, also called "abnormally dangerous" or
"abnormally hazardous" creates strict liabilify. An argument could be made that a
shooting range is in fact a ultra-hazardous activity.

However, for the purposes of this response, plaintiffs will assert that the
Farragut Shoot'ing Range is most certainly in the category of "inherently
dangerous." The elements of an inherently dangerous activity were set fofth in
Melton By and Through Melton v. Larrabee, 832 P.2d 1069 (Colo. App. 1992) and
cited in 57A Am. Jur.2d, Negligence, §370, p. 410:

One court has adopted a three-prong test under which an activity is
inherently dangerous if:

(1) the activity involves an unusual or peculiar risk of harm that is
not a normal routine matter of customary human activity;

(2) the activity is likely to cause a high probability of harm in the
absence of reasonable precautions; and

(3) the danger of probability of harm must flow from the activity
itself when carried out in its ordinary, expected way, such that
reasonable precautions aimed at lessening the risk can be expected
to have an effect.

The Farragut Shooting Range and every other public shooting range meets

these three criteria (standards) as an "inherently dangerous activity:"

(1) Shooting rifles and pistols at targets is an activity that involves a

peculiar risk of harm that is not a normal matter of customary human activity.
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(2) The absolutely uncontradicted evidence, fully agreed upon by all
experts and publications, is that bullets can and will escape in the absence of
reasonable precautions. Bullets have a high probability of harm to human beings.

(3) Reasonable precautions aimed at lessening the risk as outlined by Clark
Vargas, Roy H. Ruel and the NRA Range Source Book can be expected to have an

effect in diminishing the danger or probability of harm.

The Colorado courts have held that the transmission of electricity creates a |

dangerous situation for others. Federal Insurance Co. v. Public Service Co., 194
Colo. 107, 570 P.2d 239 (1992). So does delivery of liquified propane gas. Van
Hoose v. Blue-flame Gas., Inc. 642 P.2d 36 (Colo. 1981).

In the most recent reported Colorado case, individuals injured in a gas
explosion caused by damage to a pipeline 18 years earlier were awarded $2.5
million in damages. Bennett v. Greeley Gas Company, 969 P.2d 754 (Colo. App.
1998).  Although the case was remanded for new ftrial, the Court of Appeals
affirmed that the highest degree of care was required for inherently dangerous
activities. 969 P.2d at 764.

In Saiz v. Belen School District, 113 N.M. 387, 827 P.2d 102 (N.M. 1992),
the school district was held liable for wrongful death of a boy electrocuted by a

high voltage lighting system at a high school football game. The New Mexico
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Supreme Court held that whether work is inherently dangerous is a question of law.
special precautions must be taken where there is a "peculiar risk:"

By "peculiar risk" we mean a risk that is unusual or '"not a normal,

routine matter of customary human activity," Restatement §413 cmt. b.,

and that is different from one to which persons commonly are subjected

by ordinary forms of negligence. Id. §416 emt.

827 P.2d at 111.

Shooting rifles is not a normal routine matter of customary human activity
such as driving an automobile or climbing a ladder or walking in a commercial
building.

For an inherently dangerous activity there must exist a strong probability that
harm will result in the absence of reasonable precautions. The Court made this
distinction:

Activities that are "inherently dangerous" represent an intermediate
category of hazardous activity between those that are nonhazardous (or
only slightly so), in which harm is merely a foreseeable consequence of
negligence, and activities that are ultra hazardous, in which the potential
for harm cannot be eliminated by the highest degree of care. We believe
the high probability or relative certainty that harm will arise in the
absence of reasonable precautions distinguishes this intermediate
category.

827 P.2d at 111.

In Alcarz v. Vece, 60 Cal. Rptr. 2d 448, 14 Cal. 4th 1149, 929 P.2d 1239

(Cal. 1997), the California Supreme Court tied inherently dangerous activity
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directly to the "locality and surroundings of the challeng_ed operation or thing."
The plaintiff was injured by stepping into a broken water meter box. The
California Supreme Court held that the landlord could be liable even though the
meter box was off the landlord’s property:
This duty to maintain land in one’s possession in a reasonably safe
condition exists even where the dangerous condition on the land is

caused by an instrumentality that the landowner does not own or
control.

029 P.2d at 1243.

The errant bullet at the Farragut Shooting Range will come from a shooter
who is not aﬁ employee of the Idaho Fish & Game Department. The Department
would nonetheless be liable because it ‘created the dangerous condition, i.e., the
shooter is a business invitee. The Department controls the property:

This Court recognized in Johnston v. De La Guerra Properties, Inc.

(1946) 28 Cal.2d 394, 170 P.2d 5 that a defendant who lacks title to

property still may be liable for an injury caused by a dangerous
condition on that property if the defendant exercises control over the

property.
929 P.2d at 1244.
The opinion repeats with citations again and again that a party who has

control is vulnerable to an inherently dangerous verdict. 929 P.2d at 1244 - 1247.
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II. NOISE AS NUISANCE

The Court’s attention is directed to that subsection of the NRA Range Source
Book submitted herewith captioned, "Sound Abatement on Shooting Ranges."
In particular note should be taken of the introductory paragraph 1:
1.02 Introduction
1.02.1 In the past few years, public recognition of sound and how
it affects the public has prompted noise abatement programs
for all sources of sound. Noise from a variety of sources has
been found to reduce the quality of one’s life. Prolonged:
exposure to high levels of sound without hearing protection
can result in permanent hearing loss. OSHA -- the
Occupational Safety and Health Administration--has
determined that a sound level of 90 dBA is the threshold for
hearing conservation programs. Because firearms easily

exceed this level of sound, users must wear hearing
protection. '

In Davis v. Izaak Walton League of America, 717 P.2d 984 (Colo. Apﬁ.
1985) the appellate court affirmed a trial court determination that a shooting range
constituted a public nuisance because the sound levels exceeded the statutory dBA
limits for the area. 717 P.2d at 986.

In the law review article, "Shooting Sports versus Suburban Sprawl -- is
Peaceful Coexistence Possible?" by David G. Cotter submitted herewith, the author
reviewed and quoted from Kostad v. Rankin, 179 1Il. App. 3d 1022, 534 NE2d

1373 (1989) in which the Fourth District, Illinois Court of Appeals affirmed a
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nuisance verdict based on noise. David Cotter commented on the change in the law

from 20 years earlier:

Thus, is appears that during the twenty years betweem Smith and
Kolstad, courts have substantially lowered the standard for obtaining
injunctive relief against a shooting-range owner/operator when noise or
safety nuisance is alleged. The requirement that noise causes actual
physical harm has given way to a requirement that the noise be an
annoyance. The requirement that to be unsafe there must exit a actual
present risk of physical harm not given way to a requirement simply
that all injury is possible. Id. p. 7.

II. THE APPLICABLE STANDARDS

There are two separate standards, one applicable to range safety (risk of
harm) and the other to noise (nuisance).

A. Range Safety

The concern here is safety fo the particii)ant shooters, to the public within the
reach of bullets from small arm fire and to the plaintiffs and others residing within
the reach of small arm fire bullets.

The following are standards both separate and overlapping:

1. Surface Danger Zone of a Shooting Range for Single Small Arms
Weapons Firing at Fixed Ground Targets, as exhibited in a hazard assessment for
this range.

The SDZ was placed in the Vargas Master Plan, Farragut Shooting Range,

p. G-5, and is repeatedly referred to and identified precisely in the Vargas
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symposium paper, the affidavit of Roy H. Ruel and the NRA Range Source Book.
It is the minimum safety sténdard for open public shooting ranges.

2. All applicable provisions on the 1999 NRA Range Source Book™
and military regulations on ranges. Although the NRA has a disclaimer as being
a standard, that disclaimer is lawyer -- written to avoid any claim of liability of
NRA by someone injured from a bullet escaping from a shooting range that was

designed to meet directions in the NRA Range Source Book.®

“There are other fields of litigation where standards created by non-
governmental entities may be the basis of liability. The most notable is with
securities litigation. There are federal and state laws regulating brokers which
create standards, but there is also a broad area under the New York Stock Exchange
Rule 405 ("know your customer" rule) and the National Association of Securities
Dealers, Inc. Art. IIT §2 Rules of Fair Practice (suitability). Copies are attached
of §5.6 from Fromberg & Lowenfels, SECURITIES FRAUD & COMMODITIES
FRAUD.

The Minnesota legislature in 2005 enacted The Shooting Range Protective
Act. The act directed the Minnesota Department of Natural Resources (DNR) to
adopt performance standards. DNR has promulgated an interim standard which is
the NRA Range Source Book. This is a portion of the DNR regulation under the
act:

Chapter 87A references "Performance Standards". What are these?

Primarily, the Performance Standards refer to consideration that need to be
taken to ensure the safe operation of a shooting range. The National Rifle
Association (NRA) has produced a set of guidelines or recommendations for
constructing and operating various shooting ranges. These are contained in the
1999 edition of The Range Source Book: A Guide to Planning and
Construction. The NRA uses this document as a reference and teaching tool
when they conduct their Range Development and Operations classes
throughout the United States. Chapter 87A establishes that, until the DNR
adopts permanent performance standards through formal rulemaking
processes, this document will be an interim set of standards for safe range
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3.  The duty of every person or entity to avoid injury to any other person
in any situation in which it could be reasonably foreseeable that a failure to use
care might result in such injury.

4,  The highest duty of care is imposed upon every person or entity to
make special, reasonable precautions to lessen the risk of harm to others from
conducting an inherently dangerous activity.

B. Noise Exposure

1)  Department of Defense Noise Management sets the upper limit of 63
dBA max in order to minimize the number of people who are *highly annoyed.’
Their standard for this threshold is established by the study performed by Sorenson
and Magnuson, 1979, "Annoyance Caused by Noise from Shooting Ranges."

2)  The U.S. Army Center for Health Promotion and Preventive Medicine
(USACHPPM) model specifically for assessing the noise impacts of small arms
training ranges, "The Small Arms Range Noise Assessment Model" (SARNAM).

3)  Kootenai County Industrial Noise Ordinance, Kootenai County Cod¢
§11.10 and Special Events Noise with at a threshold of 83 dBA (L peak) of

LPEAK and 75 dBA max, respectively.

operations. This source book is available online from the NRA headquarters
at www.nrahg.org/shootingrange/sourcebook.asp. (Emphasis supplied).
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IV. LEGAL OR FACTUAL NATURE OF STANDARDS

The discussion above supports the law and factual nature of the range safety
standards. The Juné 17, 2005 Farragut Shooting Range Noise Study prepared by
Pérlworks contains legal and factual data supporting the noise standards.

As to the Range safety and noise standards, plaintiffs are submitting with this
brief the following:

1) Selected copies from the 1999 NRA Range Source Book includiﬁg
both noise and safety.

ii))  David Luke, NRA, "Baffles, Berms and Backstops," Third National
Shooting Range Symposium (1996).

ili)  Jack J. Giordano, NRA, "The Four E’s of Range Development and
Safety." Fourth National Range Symposium.

iv) David G. Cutler, "Shooting Sports Versus Suburban Sprawl - Is
Peacefui Coexistence Possible?", Thomas M. Conley Law School.

v)  Two pages from DNR regulations on Minnesota Shooting Range
Protection.

vi) Perlworks. Duane Nightingale, September 30, 2006 "Acoustical

Standards for Assessing Noise Emissions from the Farragut Shooting Range."
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vii) Kootenai County Zoning Ordinance No. 348. Section 11.10, Noise,

Industrial Zone and Section 33.33 Special Events.

V. WHAT THE COURT MUST DECIDE.

Plaintiffs have filed a waiver of claim for damages with a statement that no
jury needs now be uséd. Counsel for defendants has agreed that the case may now
be tried and decided by the Court without a jury.

The Court must decide if the evidence as to range safety and/or the evidence

as to noise supports an injunction to close the range and an injunction against

proceeding with the Vargas Master Plan.

Harvey Richman
Attorneys for Plaintiff

CERTIFICATE OF MAILING

I certify that a copy of the above and foregoing is sent by first class mail,
postage prepaid, this 2nd of October, 2006 to:

W. DALLAS BURKHALTER
DEPUTY A GENERAL

P.O0.B
BOI AHO 83707

Lor A
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5.6 Implied Private *ctions Against Broker-Dealers unaer >wock —
Exchange and | D Rules 7

(100) Introduction. It is interesting to examine the development and
the demise of private actions against broker-dealers based upon stock
exchange and National Association of Securities Dealers, Inc (NASD)
rules. Developments in this area are similar to, if not quite as sharply
delineated as, the history of private actions against broker-dealers based
upon the margin rules described in Sec. 5.5 above.

Stock exchange and NASD rules cover many facets of the relationship
between the broker and his customer. Generally speaking, these rules can
be divided into two categories. First, there are rules which have as one
of their primary purposes the direct proiection of the investing public.
These rules regulate the kind of fraudulent conduct which the securities
laws were enacted to prevent, help insure the integrity of the securities
markets, and sometimes serve as substitutes for SEC regulations. Second,
there are rules which are merely housekeeping devices designed to regu-
late the technicalities of the brokers’ day-to-day business activities. These
rules are primarily concerned with internal exchange and NASD orga-
nization and uniformity of procedure. In certain instances rules in the
first category have formed the basis of private actions on behalf of cus-
tomers against brokers. Rules in the second category have never formed
the basis of such private actions. ’

NYSE Rule 405. (“know your customer” rule} and art III, §2 of the
NASD Rules of Fair Practice (“‘suitability” rule) are the rules most com-

monly irelied upon by customers pursuing private actions against brokers
based upon stock exchange and NASD rules. See (200)-(300) below.

NYSE Rule 405 reads in pertinent part as follows:

“Diligence as to Accounts. Every member organization is required
through a general partner, a principal executive officer or a [desig-
nated. supervisory person] to

(1) Use due diligence to learn the essential facts relative to every
customer, every order, every cash or margin account accepted or
carried by such organization and every person holding power of
attorney over any account accepted or carried by such organization.

Supervision of Accounts

(2) Supervise diligently all accounts handled by registered repre-
sentatives of the organization.
Approval of Accounts

3 Speciﬁczilly approve the opening of an account prior to or

promptly after the completion of any transaction for the account of
or with a customer, provided, however, that in the case of branch

offices, the opening of an account for a customer may be approved
by the manager of such branch office but the action of such branch
office manager shall within a reasonable time be approved by a
g.eneral partner, a principal executive officer or a [designated super-
visory person]. The member, general partner, officer or designated
person approving the opening of the account shall, prior to giving
his approval, be personally informed as to the essential facts relative
to the customer and to the nature of the proposed account and shall
indicate his approval in writing on a document which is a part of the _
permanent records of his office or organization.” NYSE Rule 405,
2 NYSE Guide CCH 92405 (1970).

Art II, §2 of the NASD Rules of Fair Practice reads in pertinent part
as follows: .

“Recommendations to Customers. In recommending to a customer
the purchase, sale or exchange of any security, a member shall have
reasonable grounds for believing that the recommendation is suita-
ble for such customer upon the basis of the facts, if any, disclosed
by such customer as to his other security holdings and as to his
financial situation and needs.” NASD Rules of Fair Practice, art 111,
§2, NASD Manual CCH 92152 (page dated (1976).
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ARTICLE 1. GENERAL

Portions reprinted from Sound Abatement Technigues and Defending Yourself Against Noise Complaints by
Scott Hansen, Consultant.

1.01 Purpose

1.01.1

The purpose of this chapter is to provide a better understanding of the environmental issue of sound
or "noise” poliution. Sound will be discussed as it relates to small arms shooting ranges, using a
minimum of technical language and complex mathematical formulae.

1.02 Introduction

1.02.1

1.02.2

1.02.3

Citizens Against Range, et al v.

In the past few years, public recognition of sound and how it affects the public has prompted noise
abatement programs for all sources of sound. Noise from a variety of sources has been found to
reduce the quality of one's life. Prolonged exposure to high levels of sound without hearing
protection can result in permanent hearing loss. OSHA -- the Occupational Safety and Health
Administration -- has determined that a sound level of 90 dBA is the threshold for hearing
conservation programs. Because firearms easily exceed this level of sound, users must wear hearing

protection.

Today, regulations control sound emissions of most outdoor activities. When examining recreational
activities, many of the regulations from federal agencies are not actively enforced. Therefore, state
and local laws have been enacted which place great emphasis on community noise from industrial

and recreational activities.

Shooting ranges reproduce high levels of sound. Sound waves often travel beyond the boundaries of
the range property. Escaping sound waves may be perceived as unwanted community noise by
neighboring property owners. Remote areas, away from housing developments, etc., no longer exist
the way they did 40 years ago. In those rare situations where they do exist, time and distance often
detract shooters from using these facilities. It is important for range owners and operators to work
with the local zoning board. Shooting ranges should be highlighted as noise parks. This
designation should make the ranges visible to zoning planners and developers prior to developing
neighboring properties. Range owners/operators should implement sound abatement programs into
their yearly planning. These noise plans must actively pursue the goal of a sound abatement plan:
preventing conflict before it occurs. These plans may entail contacting an acoustical consultant, not
three days before a board of zoning hearing, but before a problem develops. This consultation may
be prior to the opening of a new range, or at the beginning of the shooting season. Sound levels
should be taken at the property lines during normal operation of the range, such as during
competitions of day-to-day activity. These documented evaluations will be compared to future levels
as changes are made to and around the range. The evaluations will also determine if the range

satisfies local sound laws.
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1.02.4

1.02.4.1

Sound abatement planning also allows range layouts to change and gives the range design team the
flexibility to change locations, directions, and entire sites if necessary.

Developing good public relations with the range neighbors and community at large is essential.
Show the community that you are bringing in money when people visit your facility and
subsequently patronize sporting goods shops, hotels, and restaurants. Some ranges have made deals
with these types of businesses during weekend shooting events. There are many other examples of
good public relations which will be discussed by others. If you show that you are a valuable
community asset, the community is more likely to support you.

ARTICLE 2. DEFINITIONS

The following definitions will help the layman understand some of the technical terms used by

2.00
engineers and others who practice in the field of acoustics, and are not an attempt to teach the reader
to be an acoustical expert. 1t provides only the essential elements of sound and a general description
of when sound becomes "noise”.

2.01 Sound

201.1 To develop a complete description of the sound generated by gunfire, consultants measure and

describe its frequency spectrum, its overall sound pressure level (SPL), and the variation of both of
these quantities with time. Michael Rettinger, consultant on acoustics, in his book Acoustic Design
and Noise Control, Volume II, describes sound, "Like a wafted kiss, sound is both a physical
phenomenon and a subjective sensation.” In the former sense, either a form of mechanical energy or
a variation in pressure or stress, it will be called a "sound wave" for ready identification. Sound is
the stimulus for hearing, even though not all sounds are audible to the human ear. Sound waves
behave like ripples on a pond after someone throws a rock into it. The object thrown becomes the
sound source, the ripples the sound pressure waves. In the pond we see a two-dimensional pattern of
circular waves, but in the atmosphere sound waves are three-dimensional, spherical and far more

complex.

2.02 Noise

2.02.1
sounds intrude into our environment, noise exists." An example is when someone is resting or
asleep and has sleep interrupted by a neighbor mowing a lawn. To the person mowing the lawn, the
sound generated by the mower is necessary and therefore unobtrusive. To the one trying to sleep, it's
noise.

2.03 Terms

Citizens Against Range, et al v.

Wyle Laboratories defines noise, in a publication produced for the EPA as: "Whenever unwanted

Absofptio’n Coefficient: The fraction of incident sound not reflected by a surface. Values range
from 0.01 for marble slate, to 1.0 for absorbent wedges used in anechoic rooms.

Acoustics: 1. The study of sound, including its generation, transmission, and effect. 2. The
properties of such areas as rooms and theaters, which have to do with how clearly sounds are
transmitted and heard in it.

Ambient Noise: The totality of noise in a given place and time. It is usually a composite of sounds
from varying sources at varying distances. Also see residual noise.

A-Weighted Sound Level (La): Sound pressure level, filtered or weighted to reduce the influences of

the low and high frequency noise. It was designed to approximate the response of the human ear.
Noise is measured on a dBA scale. Small arms fire is generally measured on the A weighted scale

and impulse response mode.
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Background Noise: The total noise in a situation or system except the sound that is desired or
needed.

Baffle: A shielding structure or series of partitions which reduces noise by lengthening the path of
sound transmission between source and receiver.

Daytime: The hours between 7am and 7pm.

Decibel (dB): In layman's terms, the unit used to measure the relative loudness or level of a sound.
The range of human hearing is from about 0 decibels to about 140 decibels.

Evening: The hours between 7pm and 10pm.

Impulsive Sound: Noise with an abrupt onset, high intensity, short duration typically less than one
second and often rapid changing spectral composition.

Inverse Square Law: The law describing the situation in which the mean square sound pressure
changes in inverse proportion to the square of the distance from the source. Under this condition the
sound pressure level decreases six decibels for each doubling of the distance from the source.

1(eq) energy equivalent sound level (Leq): Is a measure which describes with a single number the
sound level of a fluctuating noise environment over a time period. It is a sound level based on the
arithmetic average energy content of the sound.

L(dn): is the Leq (energy averaged sound level) over a 24-hour period. 1t is adjusted to include a 10
dB penalty for noise occurring during the nighttime hours (10 pm to 7 am). Weight is given to
nighttime noise in this way to account for the lower tolerance of people to noise at night.

Microphone: An electroacoustical transducer that responds to sound waves and delivers essentially
equivalent electric waves.

Nighttime: The hours between 10pm and 7am.

Noise: Any unwanted sound, and by extension, any unwanted disturbance within the frequency
band.

Noise Contour: A continuous line on a map of the area around the noise source connecting all points
of the same noise exposure level.

Noise Level Reduction: The amount of noise.level reduction achieved through the incorporation of
noise attenuation in the design and construction of the structure.

Peak Sound Pressure: The maximum instantaneous sound pressure (a) for a transient or impulsive
sound of short duration, or (b) in a specific time interval for a sound of long duration.

Reflection: The throwing back of an image, of the original sound, by a surface.

Refraction: The bending of a sound wave from its original path, either because of passing from one
medium to another or because (in air) of a temperature or wind gradient.

Residual Noise Level (ambient): The residual noise level is the level of the unidentifiable noise
which remain after eliminating all identifiable noises. For this chapter, 1L.90 has been used as an
estimate of the residual (ambient) noise level when no steady state identifiable noises are known to
be present.

Shielding: Attenuating the sound by placing walls, buildings or other barriers between the sound
source and the receiver.

Sound Level: The weighted sound pressure level obtained by use of a sound level meter having
standard frequency-filter for attenuating part of the sound spectrum.
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Sound Level Meter: An instrument, comprising of a microphone, an amplifier, an output meter, and
frequency-weighting networks. Sound level meters are used for the measurement of noise and sound
levels in a specific manner.
Sound Pressure: (1) The minute fluctuations in the atmospheric pressure which accompany the
passage of a sound wave. The pressure fluctuations on the tympanic membrane are transmitted to
the inner ear and give rise to the sensation of audible sound. (2) For steady sound, the value of the
sound pressure averaged over a period time.
Sound Pressure Level (SPL): In dB, is 20 times the logarithm to the base 10 of the ratio of the
pressure of this sound to the reference pressure. The reference pressure shall be explicitly stated.
The following reference pressures commonly used are:
(1) 20 micropascals (2x.0001 microbar){20 micronewton/meter squared]
(2) 1 microbar
(3) 1 pascal
Sound Transmission Coefficient: The ratio of transmitted to incident energy flux at a discontinuity
in a transmission medium.
Sound Transmission Loss (TL): A measure of sound insulation provided by a structural
configuration. Expressed in decibels, it is ten times the logarithm to the base ten of the reciprocal of
the sound transmission coefficient of the configuration.
Yearly Day-Night Average Sound Levels (DNL): The 24-hour average sound level, in decibels, for
the period from midnight to midnight. Day night averages are obtained after the addition of ten
decibels to sound levels for the periods between midnight and 7 am and between 10 pm and
midnight, local time, as averaged over a span of one year. It is the standard metric of the Federal
Aviation Administration for determining the cumulative exposure of individuals to noise.

ARTICLE 3. CONCEPTS AND METHODOLOGY
3.01 Concepts |

3.01.1

3.01.1.1

3.01.1.2

3.01.13

Citizens Against Range, et al v.

The National Rifle Association has developed the information in this chapter to provide a general
discussion on sound, its potential effects and sound abatement technologies suited for use on ranges.
This will be helpful to ranges which may be required to install sound abatement materials or where
future land use criteria deems it necessary. The information pertains to outdoor ranges more than

indoor ranges.

Any observer may or may not consider "sound" generated by a given source to be "noise".
Therefore, in most recreational activities, especially with small arms, planners of ranges must
consider what effect sounds generated will have on the nearby environment.

"Noise" exposure is the integrated effect, over a given period of a number of different sound levels
and durations. The integration also includes specific weighting factors for the events during certain
time periods in which sound affects the environment more severely, such as when people are trying
to sleep. The national quiet time is considered to be between 10pm and 7am. The various scales for
"noise" exposure in use throughout the country differ by the methods of integration or summation,
time period weighting factors and frequency weightings.

That certain types of noise can affect human health and safety is well documented. Adverse effects
depend on their lJoudness and frequency spectrum. Generally, sounds generated on ranges will have
little, if any, effect on the physical or psychological health of inhabitants of the surrounding area.

Where they do, it is noted for inclusion in a "noise” plan.
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2.05.2 Earthen side berms must conform to the specifications outlined for backstops, with the exception
that wooden cribs used to maintain slopes need not be covered with earth. Concrete panels must
have a smooth surface facing the range interior, and a 28-day compressive strength of 3,000 psi.
‘Where wall surfaces must be continuous, interlocking edges must be flush to prevent ricochets from,
or damage to, the panel edges. Panel weight must conform to machine lifting requirements and be

set using 8 inch industry standard lifts.

2.05.2.1 Masonry walls, using voided concrete block are often used on pistol, smallbore, law enforcement and
light rifle facilities to separate different functions. As the wall is constructed, the voids are filled
with concrete to add strength and impenetrability to the structure. These walls will sustain most
direct bullet strikes with minimal damage. For highpower rifles, a direct 90 degree bullet strike in
the block web could cause major damage and might even exit the range Masonry walls should be
protected against any inadvertent bullet strike.

2.05.2.2  Side baffles or panels can also be made from wood in a thin box arrangement. The minimum inside
dimension would be 3 2 inches or the nominal width of a 2-by-4. Materials used to fill this box
must be tested before use and should include a test of all types of ammunition that might be used on
the facility. Construct a test panel according to dimensions and materials shown on drawing C-8.

2.06 Safety Baffles

2.06.1 The term “safety baffle” defines a structure used to restrict bullets to a smaller area than would be
possible without them. Safety baffles differ from sound baffles, which are designed to absorb or
redirect sound waves, in that safety baffles are more or less impenetrable. The basic concept is

based on a “blue sky gap,” meaning that baffles are set up so that the shooter, regardless of shooting
position, cannot see any blue sky down range. These fixtures may be overhead, on the ground, on
top of the backstop, in the roof of a firing line cover, in the form of an elongated box oras a
completely enclosed tunnel. The principle behind the design is to equip a range with baffles so that a
bullet can leave its confines but will fall to earth within a smaller, more predictable area.

2.06.1.1  If designed or installed incorrectly, overhead baffles can cause major problems. For any range on
which overhead baffles may be used, carefully analyze the application beforehand and seek
professional advice. General specification for overhead baffles: :
(1) must be impenetrable for calibers used on the facility
(2) must be a minimum of 4 feet high (vertical baffles)
(3) must be relatively maintenance-free
(4) must be designed to span lengths up to 25 feet. (Span length between columns is a product
of design and overall range width. Baffles properly constructed may span 30 feet with
minimal deflection, depending upon the specific materials and thicknesses required on a
particular range. Several designs are shown on drawings C-7, C-23, C-24, C-25, C-26, C-
62, A/A-17,2/A-21). :

2.06.1.2 Dimensions: Vertical overhead baffles are a standard 4 feet high with the bottom edge set 6.5-t0-7
feet above the horizontal surface of the facility. Width dimensions are the entire width of the range
and connection to either side berms or walls. For baffles constructed from plywood and filled with
high density material, use 3/8 inch marine plywood on the firing line side, 5/8 inch on the down
range side and build into a box with an inside dimension equal to the width of a standard 2-by-4.
Again, fill materials must be tested before use. Baffles may be built by laminated baffles using

1-2-10
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plywood and 10 gauge steel require a lamination thickness of 3 sheets of plywood with two sheets of
steel sandwiched between the sheets of plywood, nominally 2.5 inches thick. Slanted overhead
baffles are 9 feet in width and set at a 25 degree angle to the ground as measured from the front
edge, are a minimum of 3 inches thick, are pre-stressed slabs and must pass 3,000 pound, 28-day
compressive strength test.

Ground baffles reduce the ground surface area a bullet might strike. Properly designed and installed,
ground baffles do reduce ricochets. When viewed from the firing line, a shooter will not see the
range floor but only the ground baffles. Generally ground baffles are:
(1) Impenetrable
(2) Minimum height to correspond with placement and the surface area size
(3) Relatively maintenance-free. Ground baffles are designed to meet the needs of a particular
facility. Drawing C-7 illustrates how overhead and ground baffle locations are determined.

Dimensions: Ground baffles should be a minimum of 3 inches thick if made of wood and should be
backed up by an earthen berm. (See drawing 2/A-21.)

Materials: Materials used for ground baffles may be conérete, pressure treated wood, steal, earth or a
combination.

Horizontal Bullet Catcher

Horizontal bullet catchers are commonly used on backstops to contain ricochets. The horizontal
bullet catcher is designed to retain only those ricochets that occur on the face of the backstop. These
devices are installed approximately perpendicular to the backstop face to an extension of 6 feet from
the slope. These base of the catcher should be 6 feet from the top of the backstop so bullets will not
impact directly onto the catcher (see drawing 1/C-4). To prevent rapid deterioration and maintain
integrity of design, overhead baffles should be used to protect the horizontal bullet catcher from
direct bullet strikes. The horizontal bullet catcher must be impenetrable to ricochets; thickness of
the catcher is a function of range use and may be as thin as 2 inches for smallbore rifle to as thick as

"4 inches or more for a highpower rifle. The horizontal bullet catcher extends from side to side and
must be incidental with side walls, barriers or berms.

Materials: Horizontal bullet catchers may be built from similar materials used for other range
barriers, but should incorporate surface treatment that will not allow the redirection of a bullet out of
the restricted area. One method is to install the supporting framework when the backstop is under
construction, with the final installation of panels afterward. (See drawing 1/C4.)
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ARTICLE 2. SAFETY

2.01 General Safety
A safety consideration for highpower rifle ranges is based on the maximum range of ammunition

2011
/ authorized for use on the facility. This dimension provides a guideline for selecting the site and will
serve to identify any restriction needed to reduce the size of the impact area. Should barriers be
installed to limit bullets to a specific area, each user must be made aware of these limitations and the

reasons for them.

2.02 Safety Rules

2.02.1 The uses of outdoor ranges often differ to such an extent that rules for one type of shooting may not
necessarily fit another. For each different application, specific rules must apply. The following list

is a basic guide and should be modified to conform to actual range use:

. 2.02.2 Rules for All Highpower Ranges
(1) Range commands and controls must be obeyed immediately.

/ (2) No one is allowed forward of the firing line, unless a cease-fire has been called or the range is
clear. A special sign, flag or flashing light should be installed to indicate personnel are in the
pits.

(3) Use of any unauthorized target material, like cans or bottles, is prohibited.

(4) Eye and ear protection are strongly recommended.

(5) Shooting a rifle from an unstable position, like shooting from the hip, is prohibited.

(6) When loading, keep the rifle pointed in a safe direction. '

(7) Loaded rifles must remain pointed down range until such time as they have been unloaded,
and then the muzzle should always be pointed in a safe direction.

(8) During a general cease-fire and at the conclusion of any shooting, all rifles are to be

unioaded, actions opened and grounded or cased.
(9) Rifies are to be loaded and fired single shot, except when firing or practicing for competitive

events requiring multiple shot strings.

2.02.3 Rules for Highpower (Centerfire) Rifle -
(1) Tracer or any ammunition considered to be incendiary or explosive is strictly prohibited.

'/ (2) The use of ammunition having black or carbon steel cartridge cases is prohibited.
Exception: When such ammunition is of recent manufacture, such as European

manufactured sporting ammunition.

2024 No set of safety rules is comprehensive, safety is not guaranteed by compliance with this source
book, and that individual range organizers should take affirmative steps to ensure safety -- even if
that mean taking action not necessarily outlined in this source book. The following safety rules for
benchrest rifle are reprinted courtesy of NBRSA Inc. as published in the NBRSA Official Rule book

and Bylaws, revised edition No. 33
(1) OPEN ACTIONS - All actions shall be open until the command “Place bolts in Rifle” is

given. : :
(2) FIRING - No shot shall be fired until the command “Commence Firing” has been given

nor after the command “Cease Fire.”
(3) POSITION OF MUZZLE - The muzzle of every rifle (when in firing position) shall be in
4 front of the front edge of the bench upon which it rests.

(4) EMERGENCY COMMANDS - All competitors must obey at once the command “Cease
Fire” and shall not fire again until the command “Resume Fire” is given. In the event that
conditions require a suspension of fire, 2 minutes will be added to the remaining time of the
relay, “but NOT exceed the original time limit of 7 minutes or 12 minutes.”. 4
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(5) SPORTSMANSHIP - There shall be no boisterous conduct on the firing line during the
firing of any event. A rifle range is no place for pranks, and any shooter failing to observe
this fact may be disqualified by the Range Officer after a warning.

(6) LITTER - Clubs expect shooters and campers to put litter in trash barrels.

(7) BOLTS - All rifle bolts must be kept out of all rifles, except as the Range Officer
commands. Bolts must be out of all rifles behind the line and in all loading and parking areas
of the range.

(8) ALCOHOLIC BEVERAGES - No alcoholic beverages will be consumed on a range during
a match until the last match of the day is completed. Violators of this rule will be

disqualified.

ARTICLE 3. TECHNICAL SPECIFICATIONS

3.01 Technical Considerations

3.01.1 Firing Line to Target Line
3.01.1.1  For highpower rifle bullseye or benchrest target shooting, the firing point is set up one per target.
The firing line and target line are parallel and the direction of fire is perpendicular to both. The
centerline of the firing point should be on-line with the centerpoint of the target. The spacing of the
firing points and the targets (center to center) are usually the same and are generally determined by
the width of the target. Where target width dimensions are smaller than those needed for a firing
point, the width of the firing point governs spacing of targets.
3.01.2 Distance Between Targets and Firing Line
3.01.2.1  The distance between the firing line and the target line is determined by the course of fire to be
conducted on a particular range. Distances vary from 100 to 1,000 yards. The distance as measured
from the firing line to the face of the targets should not be shorter than that specified by the NRA
Official rule book that covers highpower . Firing distances must be within plus or minus 1 percent
of the specified distance, such as plus or minus 6 feet for 200 yard range. For international 300
meter events, the specified measurements must be metric and a tolerance of plus or minus 1 meter is
allowed. No specific tolerances are mentioned in the International Benchrest Shooters (IBS) or the
National Benchrest Shooters Association (NBRSA) rule books. The assumption must be made that
benchrest range distances must be at least the distance stated.

3.013 Direct Fire Zone

3.01.3.1  The direct fire zone is defined as that area into which all shots are fired during a normal course of
fire. The direct fire zone includes all directions and angles of fire used on a range while shooting at a

specific target corresponding to a specific firing point.
3.01.4 Firing Line Area

3.01.4.1 Firing Line Width

3.01.4.1.1 The width of the firing line is generally determined by the combined widths of the firing points, but
there are exceptions. There is no hard and fast requirement for firing lines and target lines to have

exactly the same dimensions.
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3.014.2 .
3.01.4.2.1

3.01.4.2.2

13.01.4.3
3.01.43.1

3.0144
3.01.44.1

3.01.4.4.2

3.01.44.3

3.01.444

3.01.5

3.01.5.1
3.01.5.1.1

Depth

The firing line depth as measured from front to back of the firing point must be sufficient to
accommodate the shooter, his equipment and, if appropriate, a coach, scorer or instructor. The depth
of the firing line area may be established by combining the maximum required depth of a firing point
with additional space for administrative support, such as staging areas for team activities. Another
factor in firing point depth is whether the firing line area is substantially elevated above the range
floor. When the firing line is elevated, sufficient amount of level areas must be provided for ease of
movement to and from each firing point.

The firing points should have enough depth behind the firing line to allow for the specific shooting
positions used on each type facility. The point should also be large enough to accommodate benches
if it is used for benchrest shooting. In addition, the firing points should be elevated 2 feet to 3 feet
above the natural contour to provide better target visibility, especially in areas where heavy mirage
exists and to allow for drainage.

Firing Points

All firing points should be clearly marked at the front left corer to maintain uniform separation
between shooters, and in an ascending order from left to right.

Open Space

All ranges should provide a clear area behind the shooter to allow for unimpeded movement of range.
officers, other shooters and coaches. For international events (300 meter rifle), there must be an
additional area directly behind the firing point for the judges to sit or stand.

Space for support activities should also be provided behind the firing line. These may include gun
racks, control towers, equipment vehicles, equipment tables and seating arrangements for the next
relay. These facilities are optional.

Spectator areas or seating should also be arranged so as not to interfere with normal range
operations. This is usually accomplished by adding a 10 yard-to-15 yard buffer area behind the
ready line area and set off behind a temporary fence (rope or nbbon) The size and shape of thls area
will vary according to the event or amount of activity.

A firing line enclosure or cover is usually an optional feature on high power ranges, with most ranges
having none. An enclosure that keeps shooters shielded from prevailing winds is not permitted in
NRA high power rules, although a firing line cover is. On most high power ranges, such a cover is
not practical, except-at the longest distance. For international 300 meter events, enclosures, even
temporary, are required. Firing line covers are, in general, nothing more than a roof structure
supported on posts and designed to protect shooters from inclement weather. They need not be
elaborate.
Target Line Area
Pits
Target pits are generally necessary on ranges 200 yards and longer, allowing targets to be pulled and
scored, thus reducing range time. Pit walls and foundations are generally constructed using concrete,
masonry, wood or other materials, with concrete preferred. They may be either above or below
existing or proposed grade. Pit areas are designed specifically for target carriers that allow the target
to be exposed for live fire, retracted and scored, and to protect the target puller. Designers must
consider the bullet trajectory from the longest distance. Special shields may be installed to provide
additional safety. Construction includes excavating, grading and compaction of soils, installation of
retaining wall and target carrier foundations, walkways, construction of retaining walls, precast
deadman (concrete anchors), tieback tendons, drainage systems, and the placement and compaction -
of fill material. (See drawing A/C-18 and B/C-19.)

-7-6
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3.01.5.7.2 When backstops must be constructed, the requirement is to provide a primary impact area that is

capable of stopping all bullets striking its surface. Backstop construction must meet certain specific
criteria: be wider than the target area; provide a larger surface area than that required by the targets;
provide clean earthen surface material to a minimum depth of 18-24 inches; and be built at a slope
that does not generate ricochets. (See drawing B/C-1)

3.01.6 Administrative Facilities i
3.01.6.1  Areas for statistical work should be set up away from the range area. Buildings need not be very
farge, unless activities of major proportion are scheduled.
3.01.7 Other Components
3.01.7.1 Surface Grade 4
3.01.7.1.1 Theideal terrain is relatively flat to gently sloping with a mountain down range. Ranges in rolling
hills and mountainous areas when there are extreme variations in elevation between the target and
firing lines, require grading operations to bring the elevations to within a few degrees of being on a
common horizontal plane. The terrain between the targets and firing line areas, therefore, does not
need to be flat and may vary considerably.
3.01.7.2  Side Berms
3.01.7.2.1 Side berms may be needed for ranges where adjacent areas are in use.
3.01.7.3 Baffles (Overhead, Ground and Side)
3.01.7.3.1 Overhead, ground and side baffles are barriers used to keep errant bullets confined to a restricted
area of the range property. These devices are often made necessary due to encroachment or the
building of residential areas, commercial parks and other land development inside or very near the
range. Adding these barriers is often expensive, but properly installed they can reduce acreage
requirements. Baffling ranges over 300 meters in length is not practical.
3.01.74 Walls
3.01.74.1 Inplace of side berms or earthworks, concrete, wood and crushed rock, washed gravel and masonry
walls are often used on shooting facilities to reduce the space needed to protect adjacent ranges or
inhabited areas. Such walls serve not only to contain bullets, but may also reduce sound levels, in
areas behind them.
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ARTICLE 5. APPENDIX

5.01 Exterior Ballistics Table

Calculated maximum ranges for representative center-fire rifle cartridges.

Caliber Bullet Weight Bullet Assumed Calculated
(grains) Style Muzzle Velocity )
(Feet per second)
22 Hornet 45 SP 2790 2100
222 Rem 50 PSP 3140 2700
223 Rem 55 FMC 3240 3800
22/250 Rem 55 PSP 3680 3100
220 Swift 45 SP 4300 3200
243 Win 80 PSP 3250 3600
243 Win 100 PP 2960 4500
250 Savage 100 ST 2820 3500
257 Roberts 117 PP 2780 3300
270 Win 130 PP 3060 4700
270 Win 150 PP 2850 4400
280 Rem 140 PP 3050 4200
7mm Rem Mag 175 PP 2860 5100
30-30 Win 150 PP 2390 3000
308 Win 150 FMJ 2800 5000
308 Win 165 SBT 2700 5100
308 Win 168 HPBT 2680 5200
308 Win 180 SBT 2600 5500
30-06 Springfield 150 FMJ 2910 4900
30-06 Springfield 165 BT 2800 5200
30-06 Springfield 168 HPBT 2710 5400
30-06 Springfield 172 FMIBT 2640 5400
300 H&H Mag 180 ST 2880 4700
300 Win Mag 180 PP 2960 5200
8mm Mauser 175 SP 2600 4600
338 WinMag 250 - SBT 2500 6000
375 H&H Mag 270 Sp 2690 4600
458 Win Mag 500 FMJ 2050 3400
-7-17
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Subj: David Luke, NRA Range Technical Team Advisor!!!Must Read
Date: 9/22/2006 2:00:49 AM Pacific Daylight Time

From: jeannehom@gmail.com (Jeanne Hom)
To: Scottwreed@imbris.com (Scott Reed), hrichmanattorney@aol.com (hrichmanattorney@aol.com)

I know you have seen this before-but here it is again (Baffles, Berms and Backstops) This says it all

http://www.rangeinfo.org/resource_library/rest ibDoc.cfm?
filename=facility _mngmnt/design/baffles_berms.htm&CAT=Facility%20Management

Baffles, Berms and Backstops

By David Luke, Range Technical Team Advisor e,
National Rifle Association Q
(This article is reprinted from the Third National Shooting Range Symposium, 1996 with permission from
International Association of Fish and Wildlife Agencies, Wildlife Management Institute and U.S. Fish and
Wildlife Service.)

During this session, | will talk about points that fall into the "lessons learned” category of shooting range design
that, while listed in the "NRA Range Manual," are not always given the appropriate level of importance by the
prospective range owner/operator. The detailed and specific minimum construction specifications are in the "NRA
Range Manual '

3. Purpose of backstops, berms and baffles. Erecting berms, backstops or baffies may be an optional construction
consideration for range owners/operators who control 1.5 miles downrange for pistol or 3.5 miles downrange for
highpowered rifle, with appropriate left and right ricochet safety zones. | believe all of us would readily agree, that
this scenario is the exception rather than the ruie. Therefore, the primary purpose for the construction of
backstops, berms and baffles is to protect against the injury of people, the damage of property or both. A
secondary benefit is to permit the systematic recovery of fired lead projectiles-definitely a recoverable and
recyclable resource that can contribute significantly to the positive cash flow of a range facility.

4. Projectile/bullet containment. It is the ultimate responsibility of the range owners/operators to ensure that the
projectiles fired on their range are contained within property boundaries. While it is entirely possible for an existing
range facility to be grandfathered against noise complaints, it is unlikely any governmental body would make the
same concession concerning safety. Therefore, it is paramount that shooting range owners/operators continually
evaluate the shooting activities permitted and the requirements necessary to ensure those activities can be
conducted with projectile/buliet containment as a primary goal. The level of requirement necessary for the
projectile/bullet containment on a shooting range facility will dictate the extent of the backstops, berms and baffie
construction. :

5. Shooting range safety fan. It is important to frequently remember that while specific range safety fans are
specified in the "NRA Range Manual," these safety fans presume a free and open range. As more and more
controls and barriers are added to the design (both administrative and physical), the required range safety fan
becomes smaller until eventually the range safety fan equals the exterior edges of the barriers. This point is not
specifically made in the *"NRA Range Manual" and also is not a logical conclusion by those not familiar with range
design and construction. These same folks seize on a specification and fail to understand that by adding controls
or barriers, the range safety fan specifications are changed, usually significantly reduced. Backstops and side
berms do not remove the requirement to include a safety fan.

Backstops

The backstop provides the primary impact area for the bullets being fired on a particular range and under normal
conditions prevents the bullet form leaving the range proper. An important factorto remember at this point is the
construction of an otherwise proper backstop will not necessarily eliminate the requirement to provide for the
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normal downrange safety fan beyond the backstop for the type of firearm or caliber permitted to be fired. The
probability of an accidental (firearm malfunction) or unintentional discharge where the bullet escapes the range
without first impacting the backstop must be evaluated and considered in the original range design. This must be

reevaluated as the surrounding land use changes.

A major consideration for initial construction is to provide sufficient space for ease of backstop repair and lead
recovery. All too often, ranges are constructed allowing for the maximum number of firing points and targets in the
shortest acceptable width and distance, but with insufficient space to allow regular maintenance or heavy
equipment access to the range firing or target line. Special consideration is to provide sufficient space for
maneuverability of heavy equipment between the target line and the backstop.

The best outdoor backstop is a manmade earth embankment or a natural hill of appropriate size and shape that
meets the specific requirements of a particular site. Alternative backstops may be used when appropriate '
earthworks are not available. Preferred backstops include: 1) naturally occurring hills or mountainsides (shaping
the slope will likely be required), 2) earthen backstops constructed from clean fill, 3) earthen backstops
constructed from broken material (concrete or asphalt) and covered with clean fill dirt, 4) earthen backstops
constructed from clean fill and stabilized internally, and 5) fabricated backstops using steel or wooden cribs.

Backstop heights can vary according to the site and use. General dimensions are as follows:

1. Height. A minimum height of 15 feet is acceptable but 20 to 25 feet is recommended. This height is the
compacted or settled height. Height should also be consistent with other barriers that may be incorporated into

the range design.

A ricochet catcher, ricochet baffle or eyebrow can be installed to reduce the incidence of bullets escaping the
range by sliding up the face of the backstop. The ricochet catcher is designed to retain only those ricochets that
occur on the face of the backstop. While the distance traveled by such a ricochet would be nominal, this factor will
nevertheless need to be included in the design calculations. These devices are installed approximately
perpendicular to the backstop face and extend 4 to 6 feet out from the slope. The base of the ricochet catcher is
typically 12 to 15 feet above the range floor, measured vertically from the ground surface at the target line. This
prevents direct bullet impact into the catcher. Once major specification is that the ricochet catcher must be
impenetrable to ricochets and should extend completely from side to side and connect the sidewalls. If overhead
baffles are employed, the top of the backstop need only be 3 to 5 feet higher than the ricochet catcher. Specific
construction details of the ricochet catcher will dictate the amount of material needed to ensure that the catcher is

held securely in place.

2. Width. The width of the backstop should extend at least 5 feet beyond the intersection of the toe/bottom edge
of the side berm and the outside targets/firing position. If the range has high side berms that closely match the
height of the backstop then this requirement does not apply. Keep in mind that repair equipment needs adequate
area to maneuver and work behind the target line. Therefore, this allowance may need to be greater.

3. Slope. The range side slope (side facing the shooter) must be as steep as possible, but not less than a 45-
degree slope (a ration of 1-to-1). If a soil analysis determines that the soil will not support construction equipment,
maintain the minimum required slope angle, or support vegetation, then it may be more economical to remove the
poor soils and replace it with more suitable material. Special techniques may be required to stabilize the

backstop.

In poor soi! areas, gabions or rip-rap may be used on the offside of the backstop to stabilize materials.

Sandbags or automobile tires may be incorporated to maintain the bullet impact side of the slope. A major
consideration if automobile tires are to be used is that they will present significant additional work time when the
backstop is mined for lead. It is also necessary to fill the interior of the tires as they are put into place and before
they are covered with clean fill. Steel-belted radial tires should not be used at all. There are many materials that
can be used to stabilize the slope until vegetation can be established. Special netting material is especially useful
to establish piants. Heavy vegetation such as large plants or trees should not be permitted on the top or range

side of the backstops.

If columns of automobile tires are used as the core of the backstop, these columns must be supported by using
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utility poles inside each column with clean fill material added to the interior of each tire as it is put into place.
Without filling the interior of each tire, the columns of tires will collapse, requiring the use of more tires. Not using
utility poles or some other support for the column may cause the backstop itself to collapse. The use of wooden
cribs for a backstop is labor intensive to maintain and is a less desirable construction method. They should be

used only as a last resort.

Steel backstops are also an acceptable alternative when soils are inadequate. The primary drawback is the initial
cost. However, if the projected quantity of shooting is substantial, the ease of recovering lead may quickly offset
the initial cost. Basic maintenance costs also will be lower. Expect foundation work to be required to set and
support this type of backstop. Because these backstops are constructed to the same specifications as indoor
range backstops, an additional earthen barrier behind them may be needed.

Side berms and walls

These protective barriers may be constructed from earth, precast concrete panels, masonry walls, wooden cribs,
wooden box-type structures filled with pea-gravel, crushed rocks, rubber tires filled with soil and/or poured
concrete walls or panels. The specific type of structure will depend on available space, type of range being built
and the relative initial cost. A major consideration that should be evaluated during the initial planning process is
the long-term maintenance cost of the barrier being considered. Most times it is far more cost-effective to select
the construction material that will provide the longest life while requiring the least maintenance.

Exposed tires present problems such as buliet bounce-back that must be addressed before they are used. If
earthen side berms are selected, the construction methods will be the same as that used for the construction of
the backstop. If concrete panels are selected, then some site work will be required to build their foundations.
Concrete panels can be tipped into place or set into place using a crane. If masonry walls are selected, only
skilled masons should be used. A substantial foundation will be required to prevent settling cracks or major
damage caused by ground shifting. Experienced engineers and concrete companies should be employed to erect
concrete structures, especially in earthquake-prone areas. If concrete walls (precast or poured-in-place panels)
are selected, the specifications cited in the "NRA Range Manual" should be strictly adhered to.

Generally, earthmoving equipment will be used to construct the main backstops. If earthen side berms are the
choice then retaining the equipment onsite to construct the side berms is often the most cost effective. Side
berms generally vary in dimensions according to the specific need. However, if a side berm is to be used also as
a backstop, as some shooting activities may require, then the side berm is considered to be part of the backstop
and should conform to the same specifications as the backstop. In this situation, the overall height of the side
berm, for at least that portion that is used as a backstop, should be the same as the backstop. It is important to
remind all range owners/operators to carefully evaluate the shooting activities to be lncorporated into their range
facility and include them in the master plan.

Side berm, walls or barrier specifications are as follows:

1. Height. Generally, side berms, walls or barriers are suggested to be a minimum of 8 feet high, with 10 to 12
feet recommended. Side berms may be used on all ranges and on ranges that go a distance of 1,000 yards. Side
berms, walls or barriers are used to allow shooters and range personnel to use adjacent ranges simultaneously.
Another reminder: backstops, side berms, walls or barriers, in and of themselves do not eliminate the requirement

for safety fan areas.

2. Length. Except as indicated above, side berms may be the same height and the full length of the range-from
the backstop back to even with the most distant firing line.

3. Slope. The range side (the side facing the shooter) of the side berm should be as steep as is possibie, but not
less than 45 degrees or a ration of 1-to-1. These specifications are the same as those for the backstop.

Masonry walls are an alternative, but they should not be selected over precast or tip-up walls. The repair work for
damaged masonry walls is often both labor intensive and expensive, whereas a precast pane! can be removed
and replaced with minimal effort and expense. Initially, an additional number of the precast panels can be

purchased, which should significantly reduce the cost of such panels over having them cast again at a future date.

Masonry walls using voided concrete block should be fully grouted and fitied with concrete to add strength and
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impenetrability fo the structure. Masonry walls should be reasonably protected against bullet strikes.

Wooden side baffles filled with selected materials may be used, but are not easily constructed, repaired or
maintained. Obviously, the designs for side baffies will depend upon local site conditions and available materials.
A point to be made about wooden box side baffles is that they must be tested before being built to ensure that
they will stop the bullet for the caliber to be used. It is the rare exception that will require this type of structure to
be more than 4 inches thick. A structure made {o the thickness of 6 inches will stop all bullets from normaily
accepted sporting arms and individual infantry military small arms. if there are doubts, construct a test panel and
conduct the appropriate tests before committing to any major construction expense. Test twice before building
once. [See the "NRA Range Manual" for dimensions and drawings to construct a test panel.]

Precast concrete panels set at angles on each side of the range can prevent bullets, regardless of the angle fired
laterally, from escaping the range. Generally, panels are manufactured onsite and tipped into place. These
barriers withstand most bullet sirikes without major damage. Stringent range laws can prevent shooters from
inadvertentiy firing into the barriers. Shooters must demonstrate the appropriate skill necessary not to cause

damage to range equipment.

Safety baffles

The term safety baffle or overhead safety baffle defines a structure which is used to restrict fired bullets to smaller
areas than would otherwise be possible without them. Safety baffles differ significantly from sound baffles, which
are designed to absorb or redirect sound waves. Safety baffles are designed to be impenetrable. The basic
concept is on the "blue sky gap.” This means that baffles are erected so that the shooter, regardless of the
shooting position used (or permitted) cannot see any sky downrange, either over the top of the backstop or to the
sides of the range. Safety baffles may be overhead, on the ground, on top of the backstop, in the roof of the firing
line cover, in the form of an elongated box, or as a completed enclosed tunnel. The principle behind the design is
to equip a range with baffles so that if a fired bullet leaves the confines of the range proper, it will fall to earth
within a smaller, more predictable area that is acceptable to protect people or property adjacent to the range.

If overhead safety baffles are not designed and installed properly, they can cause problems. They may redirect
the fired bullet in the wrong direction, may not absorb the fired bullet as intended, or there may be gaps that will
permit a bullet to escape the range. For any range on which overhead baffles are planned, carefully analyze the

application beforehand and seek professional advice.

General specifications say that safety baffles must:
1. must be impenetrable for calibers to be used on the facilify.
2. must be a minimum of 4-feet-tall for vertical baffles.

3. must be relatively maintenance-free.

4. if using concrete, must be designed to span lengths of up to 25 feet. Span length between columns is a product
of design and overall range width.

The specific design and number of baffles that will be needed to protect a given area will be dictated by the
amount of free space around a particular range facility.

Vertical overhead baffles are a standard 4 feet high with the bottom edge set 6.5 to 7 feet above the horizontal
surface of the range. The width dimensions are the entire width of the range connecting to both side berms or

walls.

For baffles constructed from plywood and filled with high-density material, use 3/4-inch marine plywood on the
firing line side, 5/8-inch on the downrange side, and built into a box with an inside dimension equal to the width of
a standard 2x4-inch piece of lumber. Again, fill materials must be tested before use.
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Baffles may be built by laminating wood and steel or by a special concrete panel design. Laminating baffles using
plywood and 10-gauge steel requires a lamination thickness of three sheets of plywood with two sheets of steel
sandwiched between; nominally the lamination thickness is 2.5 inches.

Slanted overhead baffles are 9 feet wide and set at a 25-degree angle to the ground as measured from the front
edge (the firing line edge being higher than the rear edge). The slanted overhead baffles are a minimum of 3-
inches-thick, prestressed concrete slabs, and must pass 3,000-pound, 28-day, compressive strength test.

It also is important to keep in mind that it may be necessary to incorporate a series of ground baffles within the
overall design. Ground baffies reduce the ground surface area that a bullet might strike. When properly designed
and installed, ground baffles do reduce ricochets, but do not totally eliminate them. When the downrange area is
viewed from the firing line, the shooter will see overhead baffles, ground baffles and the target and backstop
immediately behind the target. No blue sky will be visible, nor will any of the horizontal ground surfaces of the

range.

Generally, ground baffles should always be used with overhead baffles and must be:

1. impenetrable.

2. minimum height to correspond with the placement and horizontal surface area to be masked. Multiple ground
baffles may be required for a 50- or 100-yard range. The goal is fo mask the range floor beyond the first baffle.

3. relatively maintenance free. Ground baffles are designed to meet the needs of a particular facility.

The dimensions for ground baffles are a minimum of 3 inches thick if made of plywood and should be backed up
by an earthen berm. If a wooden top cap is used, particular attention should be paid to the direction of the wood
grain. It should always curve downward. '

Materials for ground baffles may be concrete (firing line surface should be 2-by- wood stock covered to prevent
bullets from being redirected toward the firing line, pressure-treated wood, steel {firing line surface should be 2-
by- wood stock covered to prevent bullets from being redirected toward the firing line), earth or a combination.

When developing the overall safety plan, when overhead and ground baffles are to be incorporated, the level of
protection will be dictated by the free space downrange. For example, will the downrange free space permit a 45-
degree ricochet escape, or must the angle be increased to 60 degrees or higher? The maximum protection is to
install the overhead baffles to protect against a 90-degree ricochet. That is tantamount to an indoor range level of
protection. The amount of free space available outside the range barriers will dictate the level of ricochet
protection required.

Summary

The bottom line is to develop a shooting range in harmony with adjacent properties and where safety is provided
to prevent adjacent properties from experiencing any encroachment. Ail neighbors must be safe from injury. The
overall responsibility of the range owner/operator is to stop fired builets before they exit the property line.

Headers
Return-Path: <jeannehom@gmail.com>
Received: from rly-xb02.mx.aol.com (rly-xb02.mail.aol.com [172.20.64.48]) by air-xb03.mail.aol.com (v112_r1.4)
with ESMTP id MAILINXB34-9345132a6263de; Fri, 22 Sep 2006 05:00:48 -0400
Received: from nf-out-0910.google.com (nf-out-0910.google.com [64.233.182.189}) by rly-xb02.mx.aol.com
(v112_r1.4) with ESMTP id MAILRELAYINXB27-934513a6263de; Fri, 22 Sep 2006 05:00:22 -0400
Received: by nf-out-0910.google.com with SMTP id a25s50919060nfc

for <hrichmanattorney@aol.com>; Fri, 22 Sep 2006 02:00:18 -0700 (PDT)

Citizens Against Range, et al v. 39297-2011 . 153 of 994
Idaho Fish and GarrfbagrifSeptember 22, 2006 America Online: HRichmanAttorney




rage 1 o1 3

Subj: More NRA Range Technical Team info

Date: 9/22/2006 1:04:02 AM Pacific Daylight Time

From: jeannehom@gmail.com (Jeanne Hom)

To: hrichmanattorney@aol.com (hrichmanattorney@aol.com), Scottwreed@imbris.com (Scott Reed)

-—memame FOrwarded message --------—-

From: Hom, Jeanne M CIV NSWCCD Bayview, 7260 <jeanne.hom@navy.mil>
Date: Sep 21, 2006 3:38 PM

Subject: nra

To: jeannehom@gmail.com

http://www.rangeinfo.org/resource_library/NSRS/12TechTr:
22NRA%20Range%20Technical%20Team%20Advisor%22

The Four "E"s of Range Development and Safety

By Jack J. Giordano, Range Technical Team Advisor

National Rifle Association, Edison, New jersey .
The only way to ensure safety on ranges is to follow the four "E"s: evaluate; engineer; educate;
and enforce. ,

Evaluate (or Reevaluate)

Several questions can help you evaluate your range: What shooting activities would | like to
conduct on my new range?; What shooting activities are being conducted on my existing

range?; and Has the range been designed to accommodate this type of shooting activity safely?
Engineer

Once we have completed an evaluation, to ensure the safety of range users and the surrounding
community, we must engineer or re-engineer our range to accommodate the intended

shooting activities safely Engineering is largely fact sensitive and site specific. An ongoing range
maintenance plan also is a vital aspect of range safety; it is important to remember that engmeer/ng
alone cannot make a range safe!

Educate

Continuing safety education is important for your employees, range users and range operators.
Before you hire employees and range operators, you should determine what type of people

will best benefit the range. You want to hire people with knowledge, skill and ability. Range personnel
should be able to speak, read, write, understand and convey to others the language of

the shooting sports, as well as range administration, management, operations and maintenance.
Range operators can educate range users through formal training courses, range orientation,
testing and signage. Education of your customers/users is critical to ensuring safety on the
range. Remember to keep neat, accurate records of all range training.

Enforcement

Once range rules and regulations are developed, they must be enforced. Display all range

rules prominently, and include a heading (range name, address and phone number), date (when
rules were first established, reviewed and/or rewritten) and preamble (i.e., "These rules are
eslablished to enhance the safety and health of range supervisors, range users and the surrounding
community"). Clearly define any terminology in the rules that may not be common or

understood by everyone.

FOURTHNATIONALSHOOTINGRANGESYMPOSIUM 311

Technical Track: Outdoor Range Design

Jack J. Giordano is a Range Technical Team Advisor for NRA and retired police officer, previously with
Port Authority Police of New York and New Jersey. He is the Principal Firearms Instructor at Hillsborough
Outdoor Sports Center —Eastern Firearms Safety and Shooting Academy, and Law Enforcement and
Recreational Shooting Facility Design Specialist with AGR Associates, an architectural and design firm in
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Newark, New Jersey. In 1999, Mr, Giordano was appointed a Training Counselor Trainer to conduct the
training of NRA training counselors.

Prioritize your rules and regulations. Gun-handling rules should be given first priority,

because this is your area of high risk. Rules should include: keep the muzzle pointed in a safe
direction; keep your finger off the trigger until you are ready to shoot; and keep the firearm
unloaded until you are ready to shoot.

Firing rules are second priority: know your target and what is beyond; make sure your gun is

safe to operate; know how to use your gun safely; use the correct ammunition; wear eye and

ear protection; never use alcohol or drugs before or during shooting; and store your guns safely.
Operational rules are third priority. They encompass all rules dealing with range operation,

live firing, range use and range procedures, such as authorized ammunition, target specifications
and shooting from firing line only.

The fourth priority is administrative rules, such as parking regulations, gate closure, trash policies
and so forth.

Determine the most effective ways to disseminate your range rules. You may want to ask people
to sign for a copy of the rules; this gives you an accurate record of who has received them.
Consequences for violation of rules, including reprimands, dismissals and/or fines, should be
stated clearly on your rule sheet and signage. State who has the authority to make and enforce
range rules, and date all written rules. Again, it is vital to keep accurate records of your range
rules and policies. If possible, rules should be reviewed consistently in a club or range newsletter.
Basic Range Management

When a range is not doing well, it usually can be attributed fo a breakdown in one or more

of the following seven management areas. We refer to the first four areas using the acronym
PODS. '

ePlan. Planning is critical to range success. You will need to develop a master plan, site

plan, maintenance plan, program plan, training plan, administrative plan, financial plan,

tactical plan, strategic plan and five-year plan. A

»Organization. Organize your staff, procedures, and facility support in terms of division

of labor, finances, time, duties, capabilities and limitations.

eDirection. You must take charge, be responsible and make subordinates accountable.
»Supervision. Ensure that all staff and range users are acting with the highest degree of

care. Direct supervision sometimes is necessary.

We refer to the next three management areas as the Three Cs.

+Communication. You need fo communicate both verbally and in writing through

reports, newsletters, regularly scheduled meetings.

»Coordination. Coordinate your range activities, personnel and uses.

»Cooperation. I/t is imperative to work with others and gain their cooperation. Without
cooperation, other management concepts will be weak at best.

It is important to remember that range safety is dependent largely upon how the range is

being used. For the most part, there is no such thing as an all-purpose range. Range safety is not
dependent upon design alone; consider the Four "E"s on every range to ensure the safety of staff
and users.

3122FOURTHNATIONALSHOOTINGRANGESYMPOSIUM

Headers
Return-Path: <jeannehom@gmail.com>
Received: from rly-yb04.mx.aol.com (rly-yb04.mail.aol.com [172.18.205.136]) by air-yb01. mall aol.com

(v112_r1.4) with ESMTP id MAILINYB14-197451398e02ce; Fri, 22 Sep 2006 04:04:01 -0400
Received: from nf-out-0910.google.com (nf-out-0910.google.com [64.233.182.185]) by rly-yb04.mx.aol.com
{(v112_r1.4) with ESMTP id MAILRELAYINYB47-197451398e02ce; Fri, 22 Sep 2006 04:03:44 -0400
Received: by nf-out-0910.google.com with SMTP id 124s01002704nfc

for <hrichmanattorney@aol.com>; Fri, 22 Sep 2006 01:03:44 -0700 (PDT)
DomainKey-Signature: a=rsa-sha1; q=dns- c=nofws;

s=beta; d=gmail.com;

h=received:message-id:date:from:to:subject:mime-version:content-type;

Citizens Against Range, et al v. 39297—201 1 155 of 994
daho Fish and GaligidlenpytBeptember 22, 2006 America Online: HRichmanAttorney




DUVVULE 1GUET 1aWDdULL Ladtd ULl 1algoiiilu.uLg Lagy L us 1

Subj: Shooting range lawsuit cases off rangeinfo.org
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Summaries of lawsuit cases off of rangeinfo.org (safety and noise)
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SHOOTING SPORTS VERSUS SUBURBAN SPRAWL - IS PEACEFUL COEXISTENCE POSSIBLE?

By David G. Cotter _

(Reprinted with permission from the Thomas M. Cooley Law School)

"Competition in marksmanship-whether with stones, spears, arrows, or bullets-has a history probably almost as

old as the human race."
1. Introduction

*Unrestrained suburban growth will lead to higher local taxes and continued loss of farmland, more groundwater
contamination and further deterioration of urban areas." It may also lead to the destruction of many rural
traditions. One such tradition that is being threatened nationally is {arget shooting at established outdoor shooting
ranges. Those seeking the tranquility and solitude of country living have been attracted to areas where shooting
ranges have existed for many years and in many cases, for many decades. These newcomers seem to dislike the
sound of shooting emanating from shooting ranges. Depending upon the physical orientation of the ranges in
relation to neighboring properties, these newcomers, who may have no knowledge of guns or shooting sports,
may feel that shooting ranges pose a safety hazard.

As might be expected, suburban sprawl has led to increased lawsuits between those seeking stereotypical
country living and those whose rural shooting activities have involuntarily become more suburban. These lawsuits
fall into four primary categories: noise nuisance; safety hazard nuisance; lead contamination; and zoning
violations. :

Noise nuisance is by far the most common attach leveled at shooting ranges. However, to say that the sound of
shooting is a nuisance is a gross oversimplification. The obvious concern is decibel level. However, many other
features may factor into allegations of nuisance. Such factors include the time of day, the day of the week or year,
the amount of gunfire, and the duration of the gunfire.

Before analyzing the variations of noise, two features of nuisance must be considered. First, an activity that was
not a nuisance may become a nuisance as the community changes. Thus, a shooting range that was not a
nuisance in an isolated rural area may become a nuisance when the area becomes suburban and residential in
nature. Stated another way, the shooters' contention that "we were here first!" may not provide a legally
cognizable defense.

Second, in order for noise to be a nuisance, "it must be of such a character as to be of actual physical discomfort
to persons of ordinary sensibilities." However, later cases suggest that mere annoyance, rather than physical
discomfort, may constitute an enjoinable nuisance.

Part Il of this Article will discuss what constitutes noise and how humans react to noise. Part lli reviews specific
case holdings over a thirty-five year period involving allegations that shooting ranges constitute a nuisance. The
primary focus will be on the allegations that shooting ranges give rise to noise and safety nuisances. Case
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authorities have been chosen to demonstrate the chronological evolution of nuisance law as applied to shooting
ranges. Thereafter, Part IV isolates and discusses the factors that are given the greatest consideration in a
nuisance analysis. Michigan authorities predominate this Article because of the significant amount of shooting
range activity in Michigan. Authorities from other states are discussed in Part V to show variations in nuisance law
analysis but no attempt has been made to thoroughly cover shooting range litigation from all the states or those
cases involving theories other than nuisance. Part Vi of this Article discusses attempts by the Michigan
Legislature to provide statutory protection for shooting ranges from suits alleging nuisance. Finally, this Article
concludes that the best way for a shooting range to avoid a nuisance cause of action is to provide a safe and
predictable shooting environment.

Part Il: Noise: How Humans React to Sound
In 1981, Professor Sheldon Cohen discussed human reaction to sound and noise. He concluded that "[d]
istracting, unwanted sound is part of our every day experience," and "that noise can affect human beings in

unexpected ways."
Professor Cohen necessarily distinguishes between sound and noise stating that:

Sound results from changes in air pressure that are detected by the ear. Noise is a psychological
term referring to unpleasant, unwanted, or intolerable sound. It follows that noise is in the ear of the
beholder. Thus, even loud sounds may sometimes be judged desirable, while soft sounds may be
considered noisy.

In order to determine how noise affects people, it is suggested that merely counting complaints might work as a
reasonable methodology. However, Professor Cohen notes that counting complaints is "not an accurate measure
of reaction to noise" because "[l] in general, better-educated, higher-income, higher social status people complain
most often. 1t is not that they are more annoyed than other people but that they understand the complaint
procedure better and more often expect-someone to listen to them." On the other hand, this might make it fair to
conclude that many "better-educated, higher-income [and] higher social status" persons trading the annoyance of
city life for the hoped-for tranquility of rural life are more than likely to complain at the first sound of gunfire.

The specific features of noise causing annoyance that might lead to the noise being deemed a nuisance is of
great importance to shooting range owners, operators, and users. On this point, Professor Cohen states the
obvious-loudness affects a person'’s reaction to sound: "[alnnoyance mounts with the decibels." From a shooting
range perspective, two other conclusions drawn by Professor Cohen may be profound.

First, the predictability of the noise will impact on the degree of irritation it may cause. Thus, unexpected gunshots
of a low-decibel nature may cause greater annoyance than predictable gunshots at a higher decibel level. For
example, the weekly skeet shoot that starts and ends consistently, week after week, may create less annoyance
than the lower decibel level of an unexpected small-bore rifle discharge.

Secondly, "there is considerable evidence that psychological factors-attitudes and beliefs about a noise and its
source-are of equal or even greater importance than the intensity of a sound." Thus, a person who fears firearms
or has an inherent dislike for them may find the sound of gunfire far more annoying than those who do not fear
firearms or who themselves actually enjoy shooting as a recreational activity. It appears that people moving from
cities to rural areas are particularly prone to anti-gun animus. On a daily basis, metropolitan media sources report
criminal use of firearms which results in injury and death, while the sporting and recreational use of firearms is
either not covered or covered in a negative light.

1. It's Not a Nuisance; it is a Nuisance - The Broad Spectrum Over Time

1. In May, 1962, the Cortland New York school district sought to enjoin Westchester County
from building a sport shooting range on a 1500 acre tract of county-owned land because it
was near the future site of an elementary school. The school board claimed that "the dangers
inherent in and the noises emanating from the shooting center would constitute a nuisance."
After finding that the plaintiff failed to establish that shots fired from the ranges would land on
plaintiff's property so as to constitute any danger, the court went on to discuss the noise
nuisance aspect of the case.” Because the school had not been constructed, the alleged
noise nuisance was, at best, based on mere speculation. The injunction sought by the plaintiff
was therefore denied. However, twenty-three years later, a Colorado shooting facility was not
as successful.
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Subdivision residents in Colorado brought an action based on noise and dust pollution from a
shooting range located on the property of the local chapter of the Izaak Walton L.eague of
America. "The shooting range [was] oriented in a direction that focuseld] all gunfire away
from plaintiffs' property." The "range was open daily for shooting from 8:00 a.m. to 10:00
p.m..[and occasionally] shooting started as early as 6:00 a.m. and lasted as late as 2:00 a.m.
During shotgun (trap) shoots, 125 discharges of firearms occurred every twelve minutes.
The defendants had constructed a dirt road leading to the range. At peak times, the dirt
access road carried more than 200 cars each day, resulting in dust settling onto the plaintiffs'
property. "the trial court found that the noise emitted by guns fired at defendant's range [was]
of a periodic or impulsive nature." Sound measuring devices set for impulse "mode recorded
a sound pressure differential from 55 to 80 decibels" (which was higher than the Colorado
statutes permltted) when the members engaged in discharging firearms on the defendants'
property. ‘

The trial court found that the plaintiffs had failed to prove that the use of defendants' property
as a shooting facility was a private nuisance. Nevertheless, the trial court held that the
fugitive dust problem from the access road and the sound of gunfire constituted a public
nuisance. On'these findings, the trial "court enjoined [the] defendants' further use of its
property as a;shooting range until it remedie[d] the fugitive dust problem and [brought] the
noise from the discharging firearms within statutory limits." Furthermore, as for the fugitive
dust problemifrom the access road, the frial court held that because the subdivision was in a
"residential zone" it constituted a public nuisance.

The Colorado Court of Appeals affirmed the trial court's holdings. it found that the sound-level
meter the plaintiffs' expert used was appropriate, and was used properly as a noise-level
measuring device to establish that the defendants' shooting range constituted a public
nuisance. Which mode to use in determining whether noise exceeded permissible noise
levels so as to constitute a public nuisance was held to be a question of fact. This
determination required employment of "scientific testimony concerning whether the sounds
are impulsive, shrill, or periodic and concerning what mode of measurement is proper for that
[particular] sound.”

In affirming the trail court's holding that the evidence supported a determination that the
subdivision was a "residential zone" and that the fugitive dust from the league's access road
constituted apublic nuisance, the court of appeals appears to have placed great weight on
the fact that the area was residential. Although this idea was not discussed in depth, a
reasonable inference may be drawn that as an area becomes more residential, less noise will
be tolerated. :

2. The Factors That Make Up A Nuisance

1.

The concept that the more urban an area becomes, the less noise will be tolerated, was a
prominent factor in Smith v. Western Wayne County Conservation Ass'n. The Michigan Court
of Appeals adopted the trial court's finding that a gun club, which was constructed in
accordance with the standards of the National Rifle Association, was located in a swampy
area zoned agricultural and not residential, and was therefore, not a nuisance.

Smith makes;an excellent case study for several reasons. First, the club is relatively large
and well-organized. Second, its shooting range facilities and shooting programs are rather
extensive. Third, the agricultural area in which it was located has changed dramatically over
the ensuing thirty years since the original litigation.

The range, when built in 1961 and early 1962, was located in an area made up of
undeveloped open agricultural land. About five years earlier, a residential trailer court
consisting of 11 09 trailer sites was constructed. There had been no further development in the
area at the time the suit was filed.

The Association's shooting facilities were described in detail:

The [defendant's] Range consists of three individual ranges, from north to south, described
as a 200-, 100- and 50-yard range.Down range is eastward where targets are placed
immediately in front of an earthen mound, or backstop, having a height of 35 feet, a based of
182 feet, a top level of 132 feet, and a slope of 60 degrees. In addition, each range has
earthen side walls, 8 to 10 feet hlgh There are a number of firing positions, which vary for
each range. The 100-yard range is under roof shelter, which has no side walls, having
benches or tables for the convenience of the shooters. The 200-yard range was constructed
with provisions for a 300-yard range accommodation at a future date, by increasing the size
of the backstop and doing certain grading.

The Range was constructed in accordance with plans and specifications exceeding the
requirements of the National Rifle Association. it is used by members and guests of the
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Citizens Against

defendant association, as well as for competitive meets.[The Association's members were]
limited to persons over eighteen years of age of good character.

The filing of the plaintiffs' compiaint was prompted by the defendant conducting a high-power
rifle match. The trail court calls this type of match a "big-bore" meet. This meet consists of
forty to fifty shooters divided into teams of eight shooters with each team of shooters firing
336 rounds. A total of approximately 1,680 to 2,100 shots were thus fired during this "big-
bore" meet which occurred over a two-day period.

The day after the meet, the plaintiffs asked the Association to reverse the set up of the
ranges so that the target placements would not be in line with the trailer park. This wouid
cause the bullets to travel away from the trailer park, eliminating a perceived safety hazard.
However, because of both time and money invested to construct the range, the request was
denied.

Two mock "big-bore" meets were staged for the benefit of the trial court. "[Slound
measurements were taken and tap recordings made by a qualified sound engineer at the
homes of certain designated plaintiffs, including the closest and farthest from the range, the
results of which were subsequently made a part of the [trial] record.”

The plaintiffs claimed that the noise emanating from the use of the defendant's range
impaired their right to peaceful enjoyment of their homes, and that unless the noise was
"silenced"- the nuisance abated - they would be forced to move from the trailer park. The
court held that under certain circumstances, noise may be deemed a nuisance and thus
enjoined.

The Michigan Supreme Court set forth the test for determining whether a noise constitutes a
nuisance in Borsvold v. United Dairies. "To render noise a nuisance, it must be of such a
character as to be of actual physical discomfort to persons of ordinary sensibilities.™ When
applying this standard, a reviewing court should take into consideration the character of the
activity complained of, 'the character, volume, time and duration of the noise, and 'all the
facts and circumstances of the case."

Interestingly, it appears that of all the possible factors, time and locality are given the greatest
weight in determining whether noise is a nuisance. As to the timing question, the court will
look at whether the noise is depriving the plaintiffs’ of sleep. If the answer is affirmative, a
noise nuisance will likely be found. In the context of shooting ranges, a court must decide
whether to enjoin any use of the range, or alternatively, enjoin the use of the range during the
sleeping hours of the community. To appreciate the first option, one must keep in mind that
shooting sounds during non-sleeping hours might well meet the test for a noise nuisance. As
for the location question, the prevailing view is "the more residential the area, the less noise
is tolerable."

The Smith court also held that: "[w]hether noise is sufficient to constitute a nuisance depends
upon its effect upon.a normal person or ordinary habits and sensibilities. Relief cannot be
based solely upon the subjective likes and dislikes of a particular plaintiff. To be workable,
relief must be based upon an objective standard of reasonableness."

Applying the reasonable person standard to the Western Wayne County Conservation
Association, the court found that the noise that emanated from the range could be heard at
homes ranging from a quarter of a mile away, to homes located three quarters of a mile from
the range. However, the court held that the noise was not of a degree that would shock the
senses of a reasonable person. Therefore, the shooting at the defendant's range did not
render it a nuisance. This decision was based on the fact that the use of the range was
compatible with the makeup of the area considering the location of the plaintiffs' homes in
relation to the ranges, and the limited use of the ranges.

The plaintiffs in this case also claimed "that the Range [was] unsafe; that is use
endangerfed] the lives and property of persons living in the area; and that even if
found safe, the fears in the minds of the residents resuiting from its operation and use
render[ed] it a nuisance.

The Smith trial court held that the use and operation of the defendant's range was
safe. The court relied on the fact that the range "was constructed according to plans
and specifications of the National Rifle Association, incorporating every possible
safety feature." The court specifically noted the U-bar on the 200-yard range which
prevented bullets from leaving defendants’ property; that competent and responsible
shooters used the range; and that the 200-yard range was closed during the week and
was supervised by a competent range officer on the weekends.

The Smith court was convinced that no safety hazards were present. The court's
decision was based largely on the fact that the area was not a strictly residential area.
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Instead, the land was undeveloped and zoned agricultural. Furthermore, the zoning law
expressly permitted land use for gun clubs. This is rare today. As agricultural areas
have evolved into residential areas, far more restrictive zoning laws have been
adopted. Where agricultural uses have been retained, shooting clubs are either no
longer permitted to operate, or special use permits are required that are nearly
impossible to obtain. It is a constant battle for shooting clubs to avoid being deemed
nuisances when the rural area in which they were established becomes suburban in
nature.

The court also placed great weight on the fact that "hunting in season [was] allowed
and [had] been allowed for many years in [this] area." Legalized hunting in an area
where a shooting range is alleged to be a nuisance because of safety concerns, makes
a strong argument in favor of the shooting club. The structured nature of shooting on
established ranges designed and built with safety in mind compared to shooting at an
animal without accurate knowledge of what is behind the animal almost always makes
shooting ranges safer. Unfortunately, if such a shooting range is deemed to be a
nuisance for safety reasons, a ban on hunting in the area is almost sure to follow.
Further, the court held that relief cannot "be granted on the supposition that there
exists a fear in the plaintiffs’ minds." Moreover, the court held that mere apprehension
will not justify the granting of an injunction against a claimed nuisance. This holding is
of paramount importance when keeping in mind Professor Cohen's findings that
sound becomes noise to the listener when its source is disliked or feared. If a mere
fear of guns and shooting could deem a shooting range a nuisance, the shooting
sports would exist only in books and memories.

Because of these findings, the court ordered that the plaintiffs’ prayer be denied.
However, there were some restrictions placed on the defendants' use of the range.
Although the Smith court placed a great deal of weight on the location of the range, the
fact that there had been no physical injuries caused to the plaintiffs as a result of
shooting range use should not be discounted. Physical injuries may be personal
injuries or injuries to property. Personal injuries will almost assuredly cause
immediate closure of the range facility until the shooting club can demonstrate the
range is safe. After an injury to a person is caused, such a showing may be impossible
to make because, arguably, the injury would not have occurred if the range was safe.
Injury to property may be as serious. Builet holes in occupied buildings near a range
facility will again-most likely cause immediate range closure when the bullets can be
traced to shooters at the range. The demonstrated risk to human well being is too
great to allow continued shooting until the range operators make a convincing
showing of safety. Unfortunately, unfounded allegations of bullets leaving a range
facility may just as swiftly cause closure of a range facility. In areas where personal
hunting is heavy and a neighboring shooting range is present, it is not unusual for the
shooting range to be blamed for any stray bullets. Therefore, tight control of range
usage may be absolutely necessary to avoid superior lawsuits alleging safety
nuisance.

3. The Factors in Combmatlon

Rural location was the major factor in the outcome of Smith. However, rural location alone is almost never

determinative.

1. Missouri Experience

1.

In Racine v. Glendaie Shooting Club, Inc., the owners of land adjacent to the club's property
brought an action against the club alleging both nuisance and trespass. Both parties owned
land located in a rural area. The plaintiffs' land was approximately seventy-eight acres, and
included a home and outbuildings. The defendant was a shooting club with 200 members. lts
property was approximately 107 acres. The plaintiffs sought injunctive relief, compensatory
damages and punitive damages. The plaintiffs claimed "that the noise from the defendant's
property 'on a daily basis at all hours of the day and night' could be 'plainly and loudly heard
at plaintiffs' residence, even when the doors and windows.{were] fully closed.™ This claimed
nuisance was due to the club "utiliz[ing] the land 'for target practice, local, regional and
national shooting matches conducted with automatic weapons, handguns, shotguns and high
powered rifles.” The trail court entered judgment in favor of the plaintiffs finding that a
"technical trespass” occurred "from the 'stray bullets or ricochets. On the nuisance claim, the
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court permanently enjoined the club:

2. "[lrom using its property in such a manner as described by the evidence to encourage or
permit the frequent discharge of large caliber, high powered firearms. Continuous firing and
the conducting of shooting matches or meets is prohibited as is any target shooting before
nine o'clock of the morning and after dark or six o'clock of the evening. Occasional[] shooting
is not prohibited.”

3. Both the defendant and plaintiffs appealed.

4. The Racine court held that a property owner has a right to exclusively control his property
and use it in any lawful manner. However, the appellate court also held this "use right" is not
absolute, and can be enjoined if the use is deemed to be unreasonable. Unreasonable use
was defined as "substantially impair{ing] the right of another to peacefully enjoy his property."
Unlike the Michigan Supreme Court in Borsvid, the Missouri Court of Appeals did not require
any actual physical discomfort before finding noise unreasonable.

5. The Racine court considered where the club was located in relation to the plaintiffs’ property,
the character of the neighborhood, the "nature of use, extent and frequency of injury, and the
effect upon enjoyment of life, health, and property of the plaintiffs." After weighing these
factors, the court then decided whether a nuisance existed - whether the use of the property
although lawful was unreasonable. In this situation, the Missouri Court of Appeals agreed
with the trail court, finding that the evidence supported a finding that the operation of the
defendant gun club at its current level constituted a nuisance. Sounds of shooting "emanating
from the [gun club's] property in character, intensity, volume, constancy, and frequency was
thoroughly documented by both lay and expert testimony.” The sounds of shooting "differed
in all five respects from the occasional train traffic or random gun shots heard and expected
in this rural area." Again, the observations of Professor Cohen surface in the shooting range
context. What one expects to hear is considered mere sound while unexpected or unwanted
sounds are often viewed as unreasonable noise. Thus, shooting clubs in areas that are in the
process of becoming more suburban in nature are well advised to ensure that new neighbors
expect the sounds of shooting during normal shooting hours. Also, steps should be taken to
keep decibel levels reasonable in line with or below other rural sounds such as truck and train
traffic and sounds emanating from farm implements.

6. Ultimately, the Racine court decided that the kind of noise emission coming from defendant's
shooting range made the "use of plaintiffs' nearby residential property virtually impossible"
and thus the noise in this case was a nuisance in spite of the rural nature of the area. By
going beyond physical injury when determining what constituies unreasonable use of
property, Racine almost certainly signals future difficulties for shooting clubs everywhere.

2. llinois Experience

In Kolstad v. Rankin, an lllinois Court of Appeals case with nearly identical facts to Smith regarding
location-a rural area zoned for agricultural purposes-the court held that a nuisance was present. Here the
neighboring landowners brought a nuisance suit against a defendant who used his property as a
shooting ranges. Plaintiffs’ claims of nuisance were based on noise and safety.

The defendant's property was located in a rural area of southern lllinois which was zoned for agricultural
use. The range was 100 yards wide and had a backstop berm thirty feet high. There was also a
rectangular berm enclosing the entire range to allow 360 degree firing. The range was used only by the
defendant, his friends, and on occasion law enforcement agencies. The "[d]efendant had[d] never
charged a fee for the use of his range [and] there had never been an injury..or complaint” concerning the
defendant's use of his range over the twenty-nine years of its use. Even so, defendant Bruce Rankin was
sued by his neighbors.

The trail court issued a temporary restraining order (TRO) on the day the suite was filed and seven days
later, after an evidentiary hearing, the TRO was replaced with a preliminary injunction. Stunningly, the
trial court enjoined all discharge firearms anywhere on defendant's property.

Three plaintiffs actually filed this suit.Mary H. Hays had been a neighbor of the shooting range for about
fifteen years. The second plaintiff, Mary L. Hays, had grown up on the family farm, but had moved away
and returned about two years before suit was filed. The third plaintiff was Charles Kolstad who had
moved into the area only two months before suit was filed. Kolstad and Mary L. Hays both had young
children who regularly roamed on plaintiffs' property.
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Although use of the defendant's range had been casual for many years, use of the range by law
enforcement agencies in the several years that preceded the suit had increased significantly. The
Champaign Police Department Strategic Weapons and Tactics (SWAT) team had used the range ten or
fifteen times during the year immediately preceding the suit and was using the range with fully automatic
weapons, specifically machine guns, the day before the suit was filed. It is impossible to determine
whether the SWAT team's use of the range precipitated the suit or whether it was inevitable. It seems
rather telling that Kolstad's testimony about the machine gun fire was relied on heavily by the appeilate
court. In his testimony, Kolstad "described the noise as 'not faint.a clear sound.a clear annoyance.”™ The
court, alluding to this testimony, held that "[r]legardless of frequency or location, automatic weapon fire
on a neighbor's land would cause discomfort or annoyance to an ordinary reasonable person.”

Defendant Rankin did not fare any better on the safety issue. The court of appeals rejected the
defendant's reliance on Smith. It found that there was "sufficient evidence in the record to support the
ruling.as to possible injury.” The court of appeals went so far as to say that "even a spent shell could
cause some injury.” Contrary to the court’s holding, the defendant's reliance on Smith seems well
founded because the plaintiffs conceded that they had never found any spent bullets on their property.

Thus, it appears that during the twenty years between Smith and Kolstad, courts have substantially
lowered the standard for obtaining injunctive relief against a shooting-range owner/operator when noise
or safety nuisance is alleged. The requirement that noise causes actual physical harm has given way to a
requirement that the noise be an annoyance. The requirement that to be unsafe there must exist an actual
present risk of physical harm has given way to a requirement simply that an injury is possible. The very
remote possibility of injury in this case makes one wonder whether this case is unique or whether mere
fear of injury will suffice to enjoin sport shooting in the future.

1. Ohio Takes The Lead
2. Appellate Court Analysis

1. Compared to the relatively superficial reasonmg found in Kolstad on the nuisance issue, the
Court of Appeals of Ohio did a splendid job in Christensen v. Hilltop Sportsman Club. Four
aspects of this case make it noteworthy. First, the club is located in a rural focation. Second,
the decibel level of the shooting noise was carefully analyzed in the context of both pure
noise and relative noise. Third, the law of nuisance was articulately stated, taking into
account both absolute and qualified nuisance. And fourth, the appropriate use of injunctive
relief in this context was well stated.

2. In Christensen, the defendant was the owner of approximately 120 acres of land upon which
he conducted various shooting and recreational activities. The land was located in a sparsely
populated rural area. The plaintiffs owned "property located in the vicinity of the club" and
filed a complaint seeking permanent injunctive relief to stop all shooting at the club. "The
complaint alleged that the noise created by the shooting constituted both a public and private
nuisance." The trail court found that the club's shooting activities were both a public and
private nuisance, "permanently enjoining the club from permitting any shooting on its grounds
at any time."

3. The Ohio Court of Appeals held that there was sufficient evidence in the trial record to find
that a nuisance existed, but reversed in part because the injunction was too broad. The court
stated that "[{]he law of private nuisance is a law of degree; it generally turns on the factual
question whether the use to which property is put is a reasonable use under the
circumstances, and whether there is an appreciable, substantial, tangible injury resulting in
actual, material and physical discomfort." The court's mention of physical discomfort is
reassuring after the Kolstand court used only the term annoyance.

4, Reviewing the testimony of the experts in this case, the Christensen court discussed two
forms of noise: pure noise, and relative noise. Each expert testified that eighty decibels of
noise is too loud for any human to be comfortable with, regardless of the surrounding
circumstances. This is pure noise that would give rise to an absolute private nuisance.
However, the evidence revealed that only on some occasions did the sounds coming from
the club reach a level of even seventy decibels. The nearest resident to the property line was
more than 500 yards away. The sound decibel level recorded there was only between forty
and sixty decibels.

5. On the other hand, "[r]elative noise is noise that is too ioud relative to its time and location." it
may give rise to a qualified nuisance. To determine whether a relative noise is a qualified
nuisance, one must consider whether the use is reasonable under the existing
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circumstances. For example, while the use of a bull-horn is always loud, the noise it makes
would not be deemed a nuisance if used to start a race. But, the use of the same bull-horn
would be considered a nuisance if used during a classroom discussion. The plaintiffs in
Christensen argued that they could hear the discharge of the firearms and that it was
offensive to them. Thus, they contended it constituted a nuisance. However, there was not
evidence that the sounds they complained of were pure noise. The plaintiffs’' case was based
entirely on relative noise. Therefore, the issue became: "is target or trap shooting an
unreasonable activity per se on property in a sparsely populated rural area?"

6. The Christensen court found that the activities of the defendant were noisy, but legal
nonetheless. While the plaintiffs failed to prove an absolute nuisance existed, the court held
there was enough evidence o establish a qualified nuisance. This was based on the court's
finding that shooting sometimes occurred early in the morning and late at night. The court
also found that those activities took place at random and unpredictable times.

7. Without discussion, the court recognized the problem noted by Professor Cohen. Sounds that
are unexpected and unpredictable become noise to the listener. Using Professor Cohen's
distinction -between sound and noise - hoise being a negative psychological reaction to sound
- one concludes that noise causes annoyance. This of course leads to the conclusion that the
court's reference to physical discomfort as a requirement of a noise nuisance has in reality
given way to mere annoyance constituting a nuisance as seen in Kolstad.

8. The redeeming part of Christensen for shooting sporis was the court's holding that the trial
court's injunction "was excessive and far out of proportion." The trial court had permanently
enjoined all shooting on defendant's property at any time. This deprived defendant of the
reasonable use of its property. "[Aln injunction.should restrict the activity 'no more than is
required to eliminate the nuisance." Therefore, the court remanded the case to the trial court
so that reasonable restrictions could be placed on defendant’s shooting activities on its
property.

3. Difficulty with Local Triai Courts

A final noteworthy feature of the Christensen opinion is its consistency with Smith. This contrasts markedly with
the lllinois Court of Appeals rejection of defendant Rankin's reliance on Smith in Kolstad.

On remand, the Christensen trail court limited Hilltop Sportsman Club to shooting on "Wednesday evenings from
six p.m. until ten p.m., on Sundays from twelve noon until seven p.m. and on the first Saturday of each month
from nine a.m. until seven p.m." The defendant appealed claiming these limits were too restrictive while the
plaintiffs cross-appealed claiming the limits were not restrictive enough.

The Ohio Court of Appeals restated much of its 1990 opinion in this case and then held in favor of the defendant
finding "the decision of the trial court is unreasonable.” In this later opinion, though, the court placed much greater
emphasis on the need to balance the annoyance to the plaintiffs against the prohibition of defendant's legal
activity. The court literally counted and divided amount the parties the hours in a month. On second remand, the
court of appeals directed the trial court to substantially expand shooting hours to no less than thirty hours per
week.

Contrasting the views of the Ohio Court of Appeals with those of the trial court in Christensen, a potentially
alarming situation might arise in suits against rural shooting clubs. In counties having both significant urban
populations and rural areas where shooting clubs are located, voter demographics may result in county trial court
judges being more familiar with the values and desires of the urban population. Because the relief sought in these
cases is usually equitable in nature - injunctions to abate the nuisance - what is reasonable will be determined by
the judge without a jury. The trial court's initial ban on all shooting and subsequent unreasonable limitations on
shooting hours demonstrates a refusal to recognize the legitimacy of recreational shooting sports and the need to
require tolerance by those who choose to live in the vicinity of sport shooting clubs and ranges.

Urban voters electing judges who may be called on to determine the fate of rural, soon to be suburban shooting
clubs is a significant threat to the future of the shooting sports. This threat is evidenced by both the increase in the
number of suits filed against shooting clubs and the liberalization of the nuisance law being applied to these suits.
One solution to this growing threat is state legislation {o protect shooting clubs and range owners from suits based
on nuisance theories. -

1. Michigan's Legislative Solution
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1. Michigan responded by enacting the Sport Shooting Ranges Act (the Act). The Act was
promulgated to provide civil and criminal immunity to persons who operate or own sport
shooting ranges.

2. The statute specifically provides that sport shooting ranges are immune from criminal and
civil suits based on noise nuisance theories provided the clubs' ranges were in compliance
with any state or local noise regulations in effect at the time the range was constructed or
commenced operations. it appears that at least one court has relied on this statute to dismiss
a suit brought against a shooting facility.

3. In 1989, James Kilark, Richard Kempf and Juergen Schweizer sued the Ann Arbor (Michigan)
Lodge No. 1253, Loyal Order of Moose, Inc., alleging that its operation of a skeet (shotgun)
range violated local zoning and noise ordinances, and thus constituted a nuisance. The range
had been in operation since 1958 and was not in violation of any ordinance when it was
constructed in then rural Dexter Township. The trial court held that the range was protected
under the Act. Upon also finding that the sound of shooting emanating from the Moose Lodge
range did not exceed eighty-six decibels, the maximum allowed under the noise ordinance,
the court dismissed the action because there existed no nuisance in fact. This dismissal was
affirmed on appeal.

4. In Jakuba v. Kingsiey Sportsman's Club, the Act kept the lawsuit from progressing beyond
the preliminary stages. Plaintiffs sued the Kingsley club alleging both noise and safety

- nuisance. The defendant moved for summary judgment with strong evidence that any alleged
errant bullets could not have emanated from the defendant's range and further argued that
the Act prohibited suit based on noise nuisance. The trial judge took the motion under
advisement and admonished the plaintiffs to work out a settliement with the club. The case
never went beyond this point.

5. The Act was also helpful when the Capitol City (Michigan) Rifle Club received complaints
about noise lodged by new neighbors. The club maintains a shooting range in what was a
rural area when constructed in the 1950s. The area became a popular country residential
area by the 1980s. Township officials who received the complaints about the range
convinced the residential complainants to meet with club officials. The discussions that
ensued ended with the club simply adopting predictable uniform hours of operation. During
these discussions, the residential complainants were made aware of the club's immunity from
lawsuits based on noise nuisance. No lawsuit was ever filed.

6. Unfortunately, the Act was not panacea that shooting clubs and shooting range operators
hoped it would be. While the Act prohibits nuisance lawsuits, it expressly provides that
shooting ranges are subject to local governmental regulation. Ray Township in Macomb
County, Michigan attempted to regulate the B. & B.S. Gun Club out of existence with
restrictive ordinances requiring special permits to operate the ciub's shooting range. The
application process for permits was inordinately burdensome. Also, the permits had to be
renewed annually. The club informed the township that the ordinances were in conflict with
Act and that the club would not comply with the ordinance. The township sued the club. The
court held that, to the extent that the ordinances were intended to regulate noise, state law
preempted them. However, provisions of the ordinance that were remotely relevant to safety
were upheid. The court also held that the Act protected shooting facilities only to the extent
that the shooting facilities existed in 1989 when the Act was adopted. The court suggested
that governmental regulation couid properly prohibit any new club members after 1989, if the
shooting facilities existed as a nonconforming use under new zoning laws. Thus, as club
members died or relinquished their memberships, the club would slowly cease to exist.

7. Because the Macomb County experience was so upsetting to the Michigan shooting
community, in 1993, further legislative protection was requested. What emerged was a
comprehensive revision of the Act. The revised Act contained three new provisions.
First an assumption of risk defense for shooting ranges was created. Second, a
provision allowing expansion of memberships, shooting facilities and shooting
programs was added. And third, all protections of the Act were made contingent on
ranges conforming to generally accepted operation practices. The legislature did not
define generally accepted operating practices, but instead delegated this task to the
Department of Natural Resources (DNR). This was a natural choice because the DNR
maintains many shooting ranges in Michigan at recreation areas, state game areas and
on other public lands. The DNR adopted the National Rifle Association's Range Manual
as the initial source of generally accepted operating practices. _

8. At first blush, this new statutory scheme seems ideal for shooting clubs and range
owners. This is because, upon conforming to generally accepted operating practices,
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shooting range operators are immune from lawsuits based on noise nuisance, free to
expand club memberships, shooting activities, and facilities, and, if a range user sues
for personal injury, assumption or risk may be interposed as a defense. The trap,
however, lies in the term generally accepted operating practices. Adoption of the
National Rifle Association (NRA) Range Manual is both an asset and a problem. To the
extent that the manual sets specific range requirements, ranges in compliance have
statutory protection while those not in compliance have no statutory protection.
Unfortunately, even if the provision of the manual to which the range does not conform
is in no way related to the statutory protections, these protections may still be lost.
Also, many of the Range Manual provisions are often merely guidelines and may be
varied depending on conditions in a particular locale. Needless to say, while a great
market was created for NRA Range Manuals, the protections sought by shooters may
have been rendered somewhat illusory.

9. On the other hand, the new statutory provisions have been immensely beneficial to some
shooting clubs. The Lapeer County (Michigan) Sportsmen's Club had its shooting activities
severely limited by an injunction obtained by its neighbors in 1964. After passage of the 1994
amendments to Michigan's Sport Shooting Ranges Act, the Michigan Court of Appeals
ordered the Lapeer County Circuit Court to dissolve the old injunction so that the club could
operate as contemplated by legislature.

2. Conclusion

Thus the battle rages on. One can only conclude that any peace between urban sprawl and the shooting sports
may be best attained by constant communication and mutual respect. Operating shooting ranges in a safe,
predictable and reasonable manner may be the best ways to avoid a litigation war. Finally, as corporate American
knows so well, image is everything. The positive image of the shooting sports must be vigorously promoted in the
future if these new rural residents are expected to peacefully coexist with the users of sport shooting ranges.
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Minnesota’s
Shooting Range Protection Act

FAQ Sheet, House Research Bill Summary, and 2005 Chapter 105

(Revised 09-21-2005)

In May 2005, Minnesota Governor Tim Pawlenty signed into law the Shooting Range Protection
Act. It became effective on May 28, 2005, becoming Minnesota Statutes, Chapter 87A.

Since the law’s passage, a number of questions regarding what the law does and-does:not address
or impact have been asked. This page isintended to -help:answer and clarify those questions.

What is the intent of Chapter 87A?

To provide shooting ranges with the ability to maintain their operating capacity, if local opposition to an
existing shooting range facility arises.

What types of facilities are intended to be covered or protected in Chapter 87A?
Firearms and archery shooting facilities, to include licensed shooting preserves.
Related to those types of facilities, what are the key elements that this law addresses?

That shooting ranges are.safely operating, meaning they keep all projectiles (i.e., bullets, pellets and
arrows) within their facility boundaries, they keep sound levels generated on the range to an acceptable
level, and they operate within a reasonable set of hours. If these are precepts are violated, the range has
the opportunity to correct their problems within an acceptable time frame. ‘

Does Chapter 87A take precedence over existing local ordinances, rules, regulations, or operating
restrictions for shooting ranges or preserves?

No. Any pre-existing conditional use permit, special use permit, operating hours restrictions, covenants
or other performance related requirements set in existence by local units of government with legal
jurisdiction over a shooting range are to be maintained. In the meantime, if no pre-existing operating
hours are in place for a range, they are now, based on the State’s Sound Rule (Minnesota Rules, Chapter

7030).
Chapter 87A references “Performance Standards”. What are these?

Primarily, the Performance Standards refer to considerations that need to be taken to ensure the safe -
operation of a shooting range. The National Rifle Association (NRA) has produced a set of guidelines or
recommendations for constructing and operating various shooting ranges. These are contained in the
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1999 edition of The Range Source Book: A Guide to Planning and Construction. The NRA uses this
document as a reference and teaching tool when they conduct their Range Development and Operations
classes throughout the United States. Chapter 87A establishes that, until the DNR adopts permanent
performance standards through formal rulemaking processes, this document will be an interim set of
standards for safe range operations. This source book is available online from the NRA headquarters at

www.nrahg.org/shootingrange/sourcebook.asp.

When will final Performance Standards be established by the DNR?

DNR has been given the responsibility to formally adopt Shooting Range Performance Standards, using
the expedited rulemaking process, as defined in State statute. A draft rule must be established within 18
months of the date of passage of the law, or by November 28, 2007. These Rules will take into account
the interim performance standards, and any additional information that is relevant to the content of

Chapter 87A.
Will all shooting ranges need to be built to the same level or degree?

No. The performance standards are recommendations, and are site specific. In urban or suburban
settings, more people can be affected by an operating shooting range. In these settings, where projectile
containment is absolutely necessary, all safeguards necessary must be taken to ensure that all bullets
shot on the range stay on the range property. This concept should be also used as the basis for any range
that is built, but the number of required safeguards installed will likely be fewer in a more rural setting.
Sound containment must also be installed that will make sure the range in compliance with Chapter
87A. These will also vary, based on the level of local population density.

The Game and Fish Laws of Minnesota restrict the discharge of a firearm to 500 or more feet
away from a residence while hunting, unless permission is granted to be closer. Does this standard

apply under Chapter 87A?

No. Shooting ranges and preserves are allowed to have bows and firearms discharged within their
boundaries, provided that all projectiles remain on the shooting range. The difference here is that the
Game and Fish laws refer only to hunting situations on private lands.

Chapter 87A references a range operation becoming a nonconforming use. What does this mean?

Local zoning definitions governing land uses are subject to change, due to land use changes such as
residential development. If local zoning changes take place that make a shooting range a nonconforming
use where it had previously been allowed to operate, the range operator has the ability to improve the
safety and sound conditions of the range, in order to maintain and continue the operation of the range.

Should shooting range operators be concerned that a law pertaining to shooting ranges is now in
effect?

No, not at all. Shooting range operators in Minnesota are allowed to maintain the operation of their
facilities, provided they are operated safely, conform to sound level standards, and maintain reasonable
operating hours. Most shooting ranges are set in relatively rural and undeveloped land areas. Nothing in
Chapter 87A will negatively affect these ranges. Instead, when other development occurs on adjacent
land, the range will be given the opportunity to continue operating, and not be subject to closure due to

that change.

2
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Acoustical Standards for Assessing Noise Emissions
From the Farragut Shooting Range

Sound Level Equipment and Measurement Standards

> Sound level meters should be of Type 1 and meet or exceed standards defined
within ANSI S1.4-1971

» Sound level meters should be calibrated to standards traceable to the National
Institute of Standards and Technology (NIST).

> Environmental noise measurement procedures should comply with standards
defined by ANSI S12.18-1996

There are three common sound level measurements that are used to assess noise
emissions from shooting range activities. These are

1) Lpeak, the unweighted peak sound level (dB SPL).

2) LmaxA, the maximum sound level using an A-weighted filter, referred to as
dBAmax. Sound level meters should be set to use the IMPULSE rather than
FAST averaging mode when measuring impulsive sounds from small arms fire.
See sound level meter discussion published by Bruel&Kaer.

3) Leq, the equivalent sound level is a steady-state sound that has the same energy
and A-weighted level as the community noise over a given time interval.
Commonly, shooting noise is averaged over a 1 hour period during the noisiest
range activity. An Leq measured over a 24 hour period is not appropriate if
shooting is not present over that same period.

There are other measurements of sound such as the Day-Night-Level, DNL, that is -
equivalent to Leq except that a 10dB penalty are applied to noises occurring during night
time hours (10PM - 7AM). DNL is used extensively by the FAA, DoD, and HUD in
assessing aircraft and highway noise. DNL is not appropriate for assessing the
annoyance of gunfire. DNL is a 24 hour average and since the Farragut range is only
open during daylight hours, DNL underestimates the impact of this noise by averaging in
‘silence’ during the non-range hours. Any assessment of the noise from Farragut range
based upon DNL should be rejected.

Noise Emission Standards

There are no regulatory standards controlling noise emissions from the Farragut Shooting
Range. When this situation occurs it is necessary to examine local, state, national and
international standards for guidance in making an assessment.
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There are two Kootenai County Zoning Ordinances that should be considered in the
assessment of Farragut shooting noise. These are the Industrial Noise Limit (Section
11.10) and Special Events Noise Limit (Section 33.33). This author believes that
Kootenai County’s Industrial noise regulation can be considered as an upper threshold for
noise emissions that must not be exceeded at the boundary of the shooting range. In fact,
IDF&G adopted the Industrial Noise threshold limit in developing new noise mitigation
procedures for the proposed facility. The threshold of 83db (Lpeak) specified in this
regulation is particularly applicable to the shooting range in that it specifically regulates
impact noise and provides concise specifications for the measurement of this noise. The
other ordinance is for special events that limits noise to 75dBAmax as measured on the
property lines. As this ordinance is for conditional use requiring the approval of several
county departments, the application of this acoustical limit for a permanent facility is
questionable.

The Department of Defense (DoD) provides acoustical limits that apply to its activities.
Specifically, the DoD recognizes that noise from small arms training ranges must be kept

- below the limit of 63 dBAmax in order to minimize the number of people who are

‘highly annoyed’. Their standard for this threshold is established by the study performed
by Sorenson and Magnusson, 1979, “Annoyance Caused by Noise from Shooting
Ranges”. Even at the level of 63dBAmax, the study finds that 10% of the people

exposed to gunfire at this level become highly annoyed and the number grows quickly as -

levels increase above this threshold.

Since DNL and Leq are equalivalent for daylight hours, these following DNL standards
apply to 1-hour Leq measurements of range noise. .

The World Health Organization (WHO) terms a Day-Night-Level (DNL) of 55 dB as
engendering serious annoyance and creating an unhealthy environment, and WHO terms
a DNL of 50 dB as engendering moderate annoyance. For parks and noise sensitive
areas, WHO does not give a limit, but instead gives guidance to preserve the low ambient
levels. The National Research Council (NRC) recommends a DNL of 55 dB and in the
case of noise sensitive areas, a lower DNL of 45 dB. (“Assessment of Noise Annoyance”
Schomer and Associates, April 2001) Given that the Farragut Shooting Range lies in a
rural area and within a wildlife preserve, 1-hour Leq emissions should be held below 45
dB. :

Bruel&Kaer - Guide to Sound Level Measurements

Impulsive Noise

Impulsive sounds are greater contributors to human annoyance than slower transient
sounds even when both produce the same reading on a Sound Level Meter set to its "F"
(fast) time weighting. The greater annoyance is partly due to their startling effect as well
as to the fact that the human ear responds faster than the circuitry in the Sound Level
Meter and therefore perceives a higher "reading” before the sound begins to decay.

Some national standards for measuring environmental noise require the use of Sound
Level Meters also equipped with an "I" (Impulse) time weighting to evaluate sources
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such as pile drivers, forge hammers and punch presses all of which emit impulsive noise.
In the "I" mode the rise time of the circuitry is about 4 times faster than in the "F" mode.
This simulates the response time of the human ear. The circuitry also incorporates a hold
feature which captures and holds the maximum displayed level for as long as required
by the operator.

“Penality for Impulse Notice, Derived from Annoyance Ratings for Impulse and Road-
traffic Sounds”

Joos Vos and Guido F. Smoorenburg

4 July 1984
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SECTION 11.10 NOISE
A.  Definitions

1. TImpact Noise - A short duration or rapidly changing sound which causes fluctuations of the sound level
meter needle in excess of plus or minus two (2) decibels and is, therefore, incapable of being accurately
measured on a sound level meter.

2.  Octave Band - A prescribed interval of sound frequencies which permits classifying sound according to
its pitch. Octave bands specified are those adopted by the American Standards Association as,
"Preferred Frequencies for Acoustical Measurements," S1.6-1960.

3.  Sound Level Meter - An instrument, including a microphone, amplifier, output meter, and frequency
weighing network, for the measurement of noise and sound levels in a specified manner.

4.  Sound Pressure Level - The intensity of sound measured in decibels as recorded or indicated on a sound
level meter.

B. Sound levels shall be measured with a sound level meter and an associated octave band analyzer, both
manufactured in accordance with standards prescribed by the American Standards Association. Measurements
shall be made using the flat network of the sound level meter. Impact noises shall be measured with an impact
noise analyzer.

C. Noise emissions from any site shall not cause sound pressure levels greater than those listed in Column Three .
(3) below, measured at any point beyond the plant property line, either at ground level or at a habitable
elevation, whichever is more restrictive.

Sound Pressure Level (decibels, re: 0.0002 Microbar)
Octave Band Center
Frequency (cycles

per second) COL.(D COL.(2) COL.(3)
31.5 97 90 83
63 87 77 68
125 78 68 58
250 73 63 52
500 69 58 47
1000 65 55 44
2000 63 50 39
4000 60 48 37
8000 57 46 35
Impact Noise

(Overall) 97 90 83

For the convenience of those who may wish to use sound level meters calibrated in accordance with the American
Standard Z 24.10-1953, the following table shall be considered equivalent to the table listed above:

Ordinance No. 348 (Zoning Ordinance) 45
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Sound Pressure Level (decibels, re: 0.0002 Microbar)
Octave Band Center

Frequency (cycles

per second) COL.(1) COL.(2) COL.(3)
37.5-75 89 82 75
75-150 81 - 71 62
150-300 74 64 54
300-600 69 59 48
600-1200 66 55 44
1200-2400 63 53 42
2400-4800 62 49 38
4800-9600 59 47 36

SECTION 11.11 VIBRATION

A. Definitions:

1.  Amplitude - The vibration intensity measured in inches of earth borne vibration. The amplitude is
one-half (1/2) the total earth displacement, as measured with a three-component measuring system.

2.  Earth borne Vibrations - A cyclic movement of the earth due to energy propagation.
B. The amplitude, in inches, of earth borne vibrations caused by the plant shall not exceed:

0001K
F

F = The vibration frequency in cycles per second.

K = 15 for measurements made within an Industrial zone at any point on or beyond the plant propertyline.
K = 3 for measurements made in any residential area outside an Industrial zone.

Impact vibrations with less than one hundred (100) impulses per minute shall be permitted amplitudes of
twice those computed above.

"SECTION 11.12 GLARE

Any operatioﬁ or activity shall be conducted so that direct and indirect illumination shall not exceed 0.2 foot candle
across lot lines of the subject property.

SECTION 11.13 WASTES AND SURFACE DRAINAGE

A.  Liquid Wastes - The volume, quality and point of discharge of industrial and domestic liquid wastes shall not
exceed standards approved by the State Department of Health, or such other agency of the State of Idaho which

may succeed to its authority.

B.  Surface Drainage - Storm drainage and surface runoff shall be segregated from industrial and domestic waste.
To avoid contaminating surface drainage, all apparent sources of contamination, such as operating areas,
loading or unloading areas, product transfer pump areas, and equipment cleaning and maintenance areas shall
be curbed and drained to the waste system. Drainage from tankage area impoundments may be combined with
storm drainage and surface runoff if approved by the State Department of Health.

Ordinance No. 348 (Zoning Ordinance)
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SECTION 33.32 RESIDENTIAL CARE FACILITY

ZONES PERMITTED: Agricultural, Agricultural Suburban, Restricted Residential, Rural, High Density
Residential

A.  Minimum parcel area - 21,780 square feet, or the minimum lot size required by the zone, whichever is greater.
For licensed group home facilities which were existing prior to adoption of this amendment and which will not

be altered to accommodate the 9th resident, the minimum lot size shall not apply.
B.  Use is restricted to 9 residents, not including staff members.
C. A minimum of 6 off-street parking spaces shall be provided.

SECTION 33.33 SPECIAL EVENTS LOCATION
ZONES PERMITTED - Agricultural, Commercial, Light Industrial, Industrial, Mining and Rural.

A. Minimum area - The size of the site must be adequate to accommodate the event, attendees, and parking unless
provisions have been made for off-site parking. Adequacy of the site shall be reasonably determined by the

Hearing Examiner or Board.

B. A detailed site plan and event description including, but not limited to, security, access, people management,
traffic management, parking, waste control and disposition, litter control plans and any reasonable information
requested by the Director shall be submitted to the Director with the application. Copies of the site plan and
event descriptions shall be submitted to the Kootenai County Sheriff’s Department, Panhandle Health District,
Idaho Department of Transportation, the appropriate local highway district, the fire district, and any other
agencies requested by the Director and opinion letters or letters of approval by each of these agencies shall be
submitted to the Director with the application. An application shall not be deemed complete without all

applicable agency letters.

C. Lighting at the special event shall be downward directed and shielded and shall not exceed 0.2 foot candles at
the property line.

D.  TheDirector or Board may impose such reasonable conditions as the record may indicate necessary to visually
screen, control dust, reduce nuisance factors such as noise, manage traffic, buffer adjoining uses, mitigate
affects on water or air quality, limit the duration of the permit, or otherwise provide for the health, safety, or
general welfare of the event participants. Conditions may also include a requirement that agencies review plans

for each event to be held at the location.

E.  One (1) parking space will be provided for each three (3) seating spaces and said parking area shall be
restricted to a clearly designated area which has clearly delineated boundaries.

F.  Maximum noise threshold shall be 75dBa as measured at the property lines.

G.  There shall be no parking or construction over existing drainfields.

SECTION 33.34 ASPHALT OR CONCRETE BATCH PLANT

ZONES PERMITTED: Mining, Rural

A.  Minimum lot area - five acres.

B.  The plant must be located within an existing mining zone or at a site with an approved and valid Conditional

122
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CITIZENS AGAINST RANGE
EXPANSION, an Unincorporated non-profit
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NEGLIGENCE STANDARDS | 1

Plaintiffs argue that it is appropriate to consider several ér'lements of negligence
cases to establish the standards requested by the Court. But, this is not a negligence case.
Negligence and nuisance are both torts, but are different and distinct concepts.

‘

Negligence is rjot an essential element of a nuisance claim. Althcivugh a nuisance may

include negligence, negﬁgent acts, by themselves, do not constitute a nuisance. 58 Am

Jur 2d Nuisances Section 8, pages 578-579; 66 C.J.S. Nuisances iSection 18, pages 556-

557. Unlike negligence, nuisance is not predicated on the degree;of care exercised. A
¢ to act reasonably is “not relevant to a determipation of nuisance.” 58
ces Section 9, page 579. See Also 66 C.J.S. Nuisances Section 18,
pages 555-556.
Defenddnts submit that the negligence elements of foresebability, prior similar
incidents and irherently dangerous activity are immaterial to 'ch1sI case. Plaintiffs are
trying to use negligence concepts to bootstrap themselves into argumg a higher standard
of care. '
Assuming arguendo, that these negligence elements are rélcvant, Defendants
assert that the concei)ts are already met or are inapplicable. As Plfajntiﬁ's have argued, the
Idaho Supreme [Court has addressed the negligence elements of c;iuty and foreseeability:
This Court|follows the rule that “one owes the duty to every person in our
society to Use reasonable care to avoid injury to the other person in any situation
in which it|could be reasonably anticipated or foreseen thata failure to use
such caye miight result in such infury.’” Alegria v. Payonk, 101 Idaho 617, 619,
619 P.2d 185, 137 (1980) (emphasis in original). Furthermore, thereisa

“general rule that éach person has a duty of care to prevent unreasonable,
foreseeable risks of harm to others.”
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Doe v. Garcia,| 131 Idabo, 578, 581, 961 P.2d 1181 (1998). Defeéndants submit that the

NRARSB guidgelines are intended to address the issues of ‘ﬁ)reséeable risk’ and

£

reasonable care.” The NRARSB provides that “an jmportant concern is that the range
satisfy reasonable expectations of safety for range participants ax'ld the public at large.”
Furtber, the B says the “application of specific design feiahues set out in this
source book requires an assessment of the fimctional utility of aqy such features for the
range subject t¢ evaluation by architects and/or engineers.” The cflesign features are
context and sit¢ specific which is why prbfessional evaluation is irequired. NRARSB,
Introduction, page I-3, Exhibit 2 to Affidavit of Clark Vargas. Se;e also Defendants’
Mermorandum in Opposition to Summary Judgment, pages 6-8. '

Defenddnts bave not argued that evidence of Farragut Shé)oting Range’s prior
safety record precludes liability or prevents a finding of nuisances.. In Sharp v. W.H.
Moore, Inc., 118 Idaho 297, 706 P.2d. 297 (1990), the defendantés argued that the
plaintiff had the burden of proofing prior similar incidents of crilininal activity before
such criminal activity would be foreseeable. The Court noted that “while prior similar

incidents are relevant evidence of foreseeability, they are not the isine qua non on the

issue of foreseepbility.” 118 Idaho at 301. While rejecting the ‘pr;iox sirailar incidents’

rule which would preclude liability, the Court recognized that the? evidence is for ﬂle.trier

of fact to consider and weigh. I
Defendants submmit that the shooting range’s prior safety r;fecord is evidence for the

court to consider on the question of nuisance based on range safeity, The safety record as

well as zoning (including unregulated shooting in the rural zope) and hunting in the area

are factors for the court to copsider. Smith v. Western Wayne Coézmty Conservation
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Ass’n, 380 Midh. 526, 158 N.W. 2d. 463, 471 (1968); Ock Have,in Trailer Ct. v. Western
Wayne County| Conservation Ass’n, 3 Mich. App. 83, 141 N.W. 2d. 645, 648 (1966).

Plaintiffs argue that the Farragut Shooting Range is an “inherently dangerous

activity.” Defendants submit that this negligence concept is irrelévant to this nuisance
action, and is Jerely an attepapt to apply a higher standard of carée. Assyming for the sake
of argument that this concept is applicable, Defendants assert tha't the shooting range is
not an inherently dangerous activity. |

Plaintiffs rely on the three pronged inherently dangerous itest set forth in 57A Am.
Jur. Negligencd Section 370, page 410: ,

¢y) the activity involves an unusual or peculiar risk of harm that is not a
normal routine matter of customary human activity: -!

@A) the activity is likely to cause a high probability of harm in the absence
of reasonable precautions; and |

3) he danger or probability of harm must flow fromithe activity itself
when camied out in its ordinary, expected way, such that reasonable precautions
aimed at lessening the risk can be expected to have an effect.
This section finfther says “If an activity is a comon, everyday oéccurrenoe and the public
is familiar with|the dangers associated with that activity, the achlty is not inherently
dangérous.”
Applying each of these test prongs to the Farragut Sh.ooﬁ1i1g Range shows that
target shooting [is not inherently dangerous. l
| (1)  Target shooting with rifles, pistols and shotguus 1s 8 Common OCCIITence
in Idaho. The npunber of shooting ranges, shooting clubs, liccnscid huriters, hunter

education students, stores selling firearms and ammunition, and firearm owners in this

state establish this point. Informal target shooting (i.e. not at the range) and hunting in the
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area around Farragut further establish shooting as a common occirrence. The public is

very familiar with the dangers associated with the use of ﬁrcarmé.

(2)  Reasonable precautions are in place for the Farragut Shooting Range as

evidenced by
Kootenai Count

Opposition to S

e Affidavit of Clark Vargas, the NRA Range Evaluation Report, and the
ty Building and Planning Department letter. Defetf:dants’ Memorandum in

ummary Judgment, pages 4-6. Target shooting d(j)es not cause‘a high

probability of h&lrm*

€)
shooting carrieq
through targets
read and indica
been effective.
the Vargas Mas

An Illin|
ultrahazardous

272 11l App.3d.

The danger or probability of harm does not flow from the activity of target

1 out in its ordinary, expected way. Target shooters engage in aimed fire
into adequate backstops in accordance with rangei rules which they have .
ted they will comply with. Reasonable precautionis are n place and bave
Plaintiffs are seeking to stop any range safety imgrovements outlined in
ter Plan.

bis court has addressed the question of whether ta;xget shooting is an

or abnormally dangerous activity. In Miller v. Citf’l.l Constructors, Inc.,

263, 651 N.E.2d. 239, 245 (1995), the court fourd that the use of firearms

is not anultrah?zardous activity, the use of firearms 1s a matter off common usage and the

potential harm

The case involy

gravel pit.
Plaintif}

the legal standa

tomes from misuse of the firearms rather than théir inherent nature alone.

red an injury caused by a ricocheted stray bullet from target shooters in a

fs appear to be arguing for a zero-risk standard fofr range safety. However,

irds and all of the referenced range standards, appjlicable and inapplicable,

address the issue in terms of Teasonable care and managed risk. Kootenai County

DEFENDAML
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determined that|the NRA Range Evaluation met the county zoning standard for shooting

ranges. This evgluation is based on the NRARSB which addresses reasonable

expectations of pafety for range participants and the public at larée. Both the NRA Range

Evaluation Report and the opinion of Mr. Vargas address reasonable safety

accommodatio,

and reasonable safety risks. The military range $tandards also address

risk management and mishap probability. Range Safety Army Ref'glﬂation 385-63 MCO

3570.1B, Section 2-7 Risk Management; Department of the Air F:orce Engineering

Technical Letter (ETL) 05-5: Small Arms Range Design and Conistruction, page 2 and

Operational Risk Management (ORM) Evaluation of Existing Range Facilities.
% .

This is not a negligence case or an inherently dangerous activity. This is a

puisance case sg

eking injunctive relief. Private and public nuisané:e are defined by statute.

Defendants assqrt that the appropriate standard for determining whether the range is a

nuisance based pn safety concerns will address reasonable care aagd reasonable safety

expectations, nat zero-risk or remote possibility of imjury.

SHOOTING RANGE SAFETY STANDARDS

As previbusly asserted, Defendants maintain that the appr%)priate standard for

determining raoge safety is Kootenai County Ordinance No. 375,% Article 33, Section

33.02 and the appropriate safety criteria provided by the Nationa],? Rifle Association

Range Source Book (NRARSB) guidelines. The NRARSB provi&iies the only safety

guidelines which all the involved parties and the only govemmenital entity with

jurisdiction agre

e apply to the Farragut Shooting Range. This wﬂll be a factual
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determination By the Court based on the submitted expert opinions and the County’s

finding.

NOISE STANDARDS

The parties have each had sound studies of the Farragut Shooting Range prepared.

Interestingly, both experts found that “there are no regulatory stafndards controlling noise |
emissions from(the Fatragut Shooting Range.” (Perlworks. Duane Nightingale,

Acoustical Standards for Assessing Noise Emissions From the Fszu’ragut Shooting Range.)
Both studies use other noise standards and guidelines for comparison with measurements

from the Farragut Shooting Range, including: U.S. Environmental Protection Agency

(EPA) guidelings, U.S. Departinent of Housing and Urban Develfiopment (HUD) site
acceptability stgodards, Department of Defense — Army Regulati?n — AR200-1 (DoD), |
World Health Grganization (WHO), and other state and county standards The EPA,
HUD and DoD |[guidelines have all taken annoyance by noise intg consideration.
Kootengi County’s Zoning Ordinance sets noise standardfs for special events and
industrial noise| neither of which are applicable to the Farragut Sihooﬁng Range which
can be verified by Kootenai County. i |

The NRARSBE notes that: “If no state or local [sound] ordinances exist, Federal

laws do exist through the Environmental Protection Agency (EPA) and Housing and
Urban Developiment (HUD).” NRARSB, Article 2, Section 2.03 531, page I-3-6.
Defendants’ soynd study addresses these guidelines/standards.

Defendants’ expert, Scott D. Hansen, and Plaintiffs’ expe;;rt have both used a

mathematical modeling tool for the sound study called the U.S. Army Corps of Engineers
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Small Arms Range Noise Assessment Model (SARNAM). The SARNAM model is a

sound analysis pnd planning tool, not a standard or guideline,
The B provides guidelines for sound abatement. iIncluded in these

<-

guidelines are sound level categories of acceptable, unaccepiablé «®\ Tscretionary sound

levels. NRARSB Article 3, Section 3.03.3.01, page I-6-8. s

The DoD 63 dBA max limit referred to in Plaintiff B s actually a <65
ADNL (A-weighted Day-Night 24 hour level) for land use , 2 (@LUPZ) zone 1,
which includes residentjal areas, schools and hospitals. l

Plaintiffs assert that excessive noise is a present conditioﬁ at the range.

Defendants’ expert has found that the Farragut Shooting Range currently complies with

EPA, HUD and| DoD noise guidelines (and other comparable no1sc standards), and that

the noise abatement provisions of the Vargas Master Plan will fu'rther redyce the noise.

Further, the Hapsen sound study shows that the Farragut Shootin%g Range meets the
NRARSB guid¢lines for sound abatement. There is no applicablé regulatory noise

standard. Both parties will be providing expert opinion testimon;é about sound
measurements, comparable noise standards/guidelines, and noise'i abatement. Defendants
submit that the Court’s decision on whether noise constitutes a nmsance in the case will

be a factual det¢rmination based on the submitted expert opmmns

Dated this 9th day of October, 2006.

Df_':pulty Attorney General
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For ease in comprehension, plaintiffs will follow the format in Defendants’

Brief on Applicable Standards.

Legal Standards

Kootenai County Ordinance 375, Section 33.02 proves no guidance

whatsoever as to safety criteria:

Section 33.02 C: C. All facilities shall be designed and located with
full consideration to the safety factors involved with such a use.

Nowhere in the Kootenai County Code nor in any other county document is
there any suggestion mentioned or clue as to what this "safety factor" may be.
Just as with airports, or landfills, or community drainfields, or motorcycle race
tracks, or other conditional uses, where there is a continuing activity, the "safety
factors" are to be determined from other non-county sources.

Idaho Code Sections 55-2601 -2604 relate only to nuisance suits based upon
noise. Noise will be an issue subject to controversy in trial between the experts of

the parties and subject to the actual experience of residents who have been exposed

to shootings at the Range.

The use of the Range according to the information supplied by the Idaho Fish

and Game Department has increased from 150 shooters annually in 2002 to 509
through only eight months of the year in 2005 is at least a 339% increase, more

if the full year for 2005 were included.

CLOSING RESPONSE TO MEMORANDUM D
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Idaho Fish and Game has a goal of 3,000 shooters per month.

Substantial change is required in this NRA sponsored anti-nuisance statute.
"Substantial” is defined as: "substantial adjective (1) of considerable importance,
size, or value. . . .Oxford Color Dictionary, (2d Ed. 2000), p. 703.

Plaintiffs in their initial brief expressed dismay at the affidavit of Clark
Vargas attempting to equate the danger to the public from hunters in deer season
with the danger from year-round shooters at the Farragut Shooting Range.
Affidavit, Paragraph 14.

Both as to safety and as to noise, it must be remembered that there is a
multiplier factor. The solitary hunter lucky enough to spot a buck may fire one,
two or three shots in a day of hunting. The party of ten or more shooters at the
range may each be firing 50 to 100 rounds in one hour or two of practiée.

The exposure to the public outside the range to both errant bullets and
periods of intense noise is a consequence of these barrages.

Plaintiffs’ complaint is against present use and also against the
implementation of the Vargas Master Plan which calls for an increase from ten to
100 shooting stands.

It is notable that nowhere in the Vargas Master Plan is there any design nor
even mention of what defendants’ brief terms "noise abatement." Defendant’s

Brief, p. 3.
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Maximum allowable noise levels set in the Kootenai County Code for the
industrial zone and for special events are informative and can be applicable. As set
forth in the September 30, 2006 "Acoustical Standards for Assessing Noise
Emissions from Farragut Shooting Range" by Duane Nightingale filed by

plaintiffs.  Initial Response, the Day-Night-Level (DNL) standards used by federal

agencies HUD and EPA should not be applicable because DNL is a 24 hour

average and the Farragut Shooting Range is only operated during day light hours
resulting in a dilution of annoyance statically, but not in fact.

Factional Standards

Defendant’s Brief on Applicable Standards correétly sets forth authorities to
be examined. With the Court denying summary judgment because the expert
opinions conflicted, plaintiffs also agree that the final judgment at trial will be
based on deciding who to believe (or which Clark Vargas is more believable).
However, plaintiffs strongly djsagree with the conclusions drawn by defendants.

Defendants are correct in stating that the Army and Air Force regulations
were written for military controlled ranges and military personnel. However,
Claude Vargas and other experts on this issue have looked to both the Air Force

and the Army standards and regulations as guidelines.
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Shooting ranges for the military are very like shooting ranges for civilians
and involve training military personnel to use rifles and pistols. It does not matter
whether the shooter is in uniform or wearing buckskin. The risks created down
range and the necessary controls by standards are the same

Defendants denigrate Claude Vargas’s Symposium talk and the NRA Range
Source Book as being only "guidelines." Using common sense or using simple
analysis of easily understood English words lead to a contrary conclusion.
Guidelines mean lines to be guided. Guidelines in a literal architectural sense are
the outer-perimeters of where a structure may go.

Plaintiffs concur totally with the following statement in Defendants’ Brief:

The NRARSB provides guidelines for range design and management

which are context and site specific, and require professional evaluation.

The various designs and information may or may not apply to a

particular range. The application of specific design features requires

professional assessment and evaluation by architects or engineers.

Further, the NRARSB provides that a determination of whether the

range meets the reasonable safety expectations of range users and the

public "can only be made by a thorough professional evaluation of the
range." p. 4. (Emphasis supplied).

The following comment that "Blue Sky" is not applicable as a requirement
or standard is error. Yes, there are ranges where there is no need to apply the "Blue

Sky View" rule: e.g. ranges where all property within the Safety Daﬁger Zone is

owned by and controlled by the range operations, e.g. ranges facing towering hills
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or fenced to keep out the public, e. g. ranges where the errant bullets fall into
impentrable swamps.

The no "Blue Sky View" Rule is a condition designed to apply directly and
explicitly to ranges like Farragut where there is exposure to errant bullets beyond
the area controlled by the range.

The key problem in this case, the inherently dangerous condition, the case
of exposure to residents and the public to noise and safety nuisénce and negligence
concemns is the Farragut Shooting Range site. It is too small to contain the SDZ
range bullets, too small to limit the noise exposure.

The SDZ is repeated throughout the NRA Range Source Book. The diagrafn
for the SDZ was prepared by Claude Vargas. That SDZ is on page G-5 of the
Vargas Master Plan. For reasons that are not clear, Mr. Vargas in his Master Plan
paid no heed to the SDZ that he put in that plan.

Claude Vargas was not invited by the NRA to its annual nationwide meeting.
in 1996 to give an entertaining slide show nor as an architect to show the aesthetic
beauty of ranges he had designed for several other sites.

Mr. Vargas’s primary and repeated concern was safety. The vast majority
of "do’s" and "don’ts" were safety related. Mr. Vargas told his audience with

regard to safety that "you must" many, many times.
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The same was true with the NRA commissioned surveyed talk at the same

1996 Symposium by David Luke, Range Technical Team Advisor for NRA,

"Baffles, Berms and Backstops."

The NRA Range Source Book supplemented by Army and Air Force

regulations and explained by Mr. Vargas in his "Design Criteria for Shooting

Ranges" supply the standards to be applied in this case after a hazard analysis by

a trained engineer.

Respectfully submpit

)ﬂl') ctobe

el
“Réed
Attorney for Plaintiffs

CERTIFICATE OF MAILING

I certify that a copy of the above and foregoing is sent by first class mail,

postage prepaid, this 11th of October, 2006 to:

W. DALLAS BURKHALTER
DEPUTY ATTORNEY GENERAL
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TO THE FIRST CAUSE OF ACTION

54A. As authorized specifically by Idaho Code §52-111 and, in general, by
the duty of the courts to protect members of the public from known and
controllable dangers, plaintiffs are entitled to a permanent injunction ordering
defendants Idaho Fish and Game Department and Director Steven M. Huffaker to
close the Farragut Shooting Range from occupancy and use by any persons with

pistols, rifles and firearms using or intending to use live ammunition.

TO THE SECOND CAUSE OF ACTION

57TA. As authorized specifically by Idaho Code §52-111 and, in general, by
the duty of the courts to protect members of the public from known and
controllable dangers, plaintiffs are entitled to a permanent injunction ordering
defendants Idaho Fish and Game Department and Director Steven M. Huffaker to
close the Farragut Shooting Range from occupancy and use by any peréons with
pistols, rifles and firearms using or intending to use live ammunition.

TO THE PRAYER

8. For a permanent injunction prohibiting defendant Idaho Fish and Game
Department, its agents and employees from operating or allowing anyone to use the

existing Farragut Shooting Range as a shooting range in its present condition.

Dated this 8th day of December, 2006;

R A2

24 (
One of the Attorneys for Plaintiffs
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CERTIFICATE OF MAILING

I certify that a copy of the above and foregoing is sent by fax, this 8th day
of December, 2006 to:

W. DALLAS BURKHALTER
DEPUTY ATTORNEY GENERAL
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE
QF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

CITIZENS AGAINST RANGE
EXPANSION, an Unincorporated non-profit
Association; JEANNE J. HOM, a single
woxvan; EUGENE and KATHLEEN RILEY,
husband and wife; LAMBERT and DENISE
RILEY, husband and wife; GABRIELLE
GROTH-MARNAT, a single woman,
GERALD PRICE, a single man; RONALD
and DOROTHY ELDRIDGE, busband and
wife; and GLENN and LUCY CHAPIN,
husband and wife, SHERYL PUCKETT, a
single woman; CHARLES MURRAY and
CYNTHIA MURRAY, husband and wife; and
DAVE VIG, a single man,
Plaintiff,
IDAHO FISH AND GAME DEPARTMENT,
an agency of the STATE OF IDAHO, and
STEVEN M. HUFFAKER, Director of the
IDAHO FISH AND GAME DEPARTMENT,
Defendant
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Pursuant to the Court’s Order, Defendants’ submit these Revised Proposed

Findings of Fact and Conclusions of Law:

FINDINGS OF FACT
1 The Farragut Shooting Range occupies a site of approximately 160 acres and has
beenused as a shéoting range since approximately 1942,
2) Since the Idaho Department of Fish and Game acquired the range in 1950, the
Farragut Shooting Range has included partial fencing, direct road access by the North
Road and Shooters Road, extensive parking, and a water supply.
3) Since 1950, there has been‘ regular and substantial use of the range by both
individuals and organized groups.
4)  The 600-yard portion of the range was established in 1957. (Defendants’ Exhibit
RR.)
5) The Idaho Department of Fish and Game has a Memorandum of Understanding
(MOU) with the Idaho Department of Parks and Recxeation (IDPR). This MOU provides
that IDPR provides daily management oversight of the Farfagut Shooting Range
ncluding controlling public aécess, commuaication of range user expectations/and range
rules, and enforcement of rules. (Defendants” Exhibit W.)
6) The IDPR sign-in and group registration records are incomplete and range use in
2002, 2003, and 2004 can not be reconstructed with any degree of certainty. Sign-in
methodology/protocol was changed between 2005 and 2006 making comparisons
between these years inappropriate. Furthermore, the range was closed on an intermittent

basis to accommodate logging, road reconstruction, and fence building making the range
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not fully available to the public in 2005. 2006 records provide the best data available of

recent/current range use.

7 The Farragut Shooting Range is located in an area zoned “Rural” by Kootenai
County.
8)  The only regulatory safety standard applicable to the Farragut Shooting Range is
Kootenai County Zoning Ordinance No. 375, Article 33, Section 33.02. (Defendants’
Exhibit R, page!110.) ‘
9) The Natiopal Rifle Association Range Source Book (NRARSB) provides safety
guidelines which require professional evaluation. (Plaintiffs’ Exhibit 3, page I-3 — Article
1 Section 1.02.3, Plaintiffs’ Exhibit 38 — prologue, and Defendants’ Exhibit D.)
10)  The NRARSBR provides that the reasonable satisfaction of safety expectations
“can only be achieved when one considers the entire context in which a particular range
will be operating, the types of shooting sports that will be conducted, the rules and
controls that wﬂl be employed, the overall design of the range, and.hst, but not least, all
aspects of the surrounding envixonment (terrain, population density, ete.).” (Plaintiffs’
Exhibit 3 and Defendants’ Exhibit D, page I-3 — Article 1 Section 1.02.2.)
11)  Zero risk of bullet escapement from a shooting range under normal operating
conditions is not the standard recognized by either the NRA or the military. The
NRARSB identifies reasonable accommodations for safety and reasonable expectations
of safety for range participants and the public at Jarge as the design objective. (Plaintiffs’
Exhibit 3, page I-3 Sections 1.02.2 and 1.02.3, and Defendants’ Exhibit D.) The Army
recognizes range safety as a risk management process that includes residual risk of

fragment escapement within the Surface Danger Zone (SDZ). The objective of the Army
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SDZ is the residual risk of fragment escapement or other danger to the public which is no
greater than one in one million. (Plaintiffs’ Exhibit 19, page 7 - Section 2-7.a.)

12)  Mr. Roy Ruel is a professional engineer with no shooting range design experience
end no formal training in shooting range evaluation. His standard for engineering design
is zero risk. Mr. Ruel rejects the NRA safety standard and the military risk management
standard of residual risk for shooting ranges. Mr. Ruel asserts that two range officers per
firing line lare required for a safe range. He did not visit the Farragut Shooting Range
until the day before trial.

13)  The Farragut Shooting Master Plan was prepared by Clark Vargas, an Idaho
licensed Engineer specializing in shooting range design. He has designed over 400
shooting ranges. Mr. Vargas visited the Farragut Shooting Range and surrounding area,
and studied U.S.G.S mai)s and aerial photographs prior to designing the Master Plan. He
considered safety on and off the range in his planning.

14)  The No Blue Sky concept is not required for public shooting ranges.

15)  Full-time on-site supervision is not required for a safe shooting range operation.
The NRARSB recognizes both active and passive operational control with passive
control “practiced more frequently on ranges where individual users are allowed access.”
(Defendants’ Exhibit D, page 1-2-4, Section 2.02.5.)

16)  Operational contro] of the Farragut Shooting Range includes controlled access,
sign-in procedures including rules review and compliance agreement, 2 host program,

unscheduled and complaint responsive on-site enforcement visits, and demonstration. of

presence.
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17)  The range improvements recormended by the Farragut Shooting Range Master

Plan will enhance range safety.

18)  Alleged bullet escapement from the range was not substantiated by physical

evidence or copies of law enforcement reports. The witnesses testified that neither IDFG

nor IDPR were potified of alleged bulliet escapement incidents.

19)  The Farragut Shooting Range as currently constructed and operated is not a
nuisance as defined by Idaho Code Sections 52-101, 52 -102 and 52-107 with regard to
range safety.
20)  The range improvements recommended by the Farragut Shooting Range Master
Plan are not a nuisance as defined by Idaho Code Sections 52-101, 52 -102 and 52-107
with regard to range safety.

21)  There is no Idaho State or Kootenai County regulatory sound or noise standard
applicable to the Farragut Shooting Range. (Plaintiffs’ Exhibit 16 Part 2, page 3 — first
sentence under heading Applicability of Kootenai County Noise Regulations.)
(Defendants’ Exhibit K, page 2 — first sentence of last paragraph, page 49 -~ first
paragraph under heading DISCUSSION, and page 64 — next to the last paragraph.)

22)  Duane Nightingale is an acoustical engineer with expertise and experience in
hydro acoustics. The CARE commissioned Farragut Shooting Range Noise Study was
both the first shooting rénge evaluation and first outdoor environmental noise study he
had conducted., (Plaintiffs” Exhibits 16 and 25.)

23)  The CARE commissioned Farragut Shooting Range Noise Study used the
IMPULSE time response mode for all data collection. (Plaintiffs’ Exhibit 16, page 9 —

first sentence.) There is up to a4 decibel difference between measurements taken in
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IMPULSE (relaﬁvely higher levels reco;dcd) and FAST (relatively lower levels
recorded) time response mode. (Plaintiffs’ Exhibit 16 Part 2, page 3 — second paragraph.)
The noise regulations from other states used by Mr. Nightingale for comparison specified
FAST mode in all cases where the mode was sﬁeciﬁed (Plaintiffs’ Exhibit 16, page 18 —
Figure 8, Part 2 page 20 — Appendix B Summary of State Regulations.)

24)  Mr. Nightingale’s Farragut Shooting Range Noise Study collected only one of the
three commonly used sound emissions metrics, and collected no Leq data needed to
evaluate sound emissions against Federal Leq based (DNL) standards. (Plaintiffs’ Exhibit
16, page 8.) This study used .50 caliber BMG rifles in its io-field testing. (Plamntiffs’
Exhibit 16, page 10.) Mr. Nightingale used the SARNAM model to evaluate one full use
scenario of the proposed Master Plan range. (Plaintiffs’ Exhibit 16, page 21 — second
paragraph last sentence and Appendix G.) The model included more shooting points than
exist on the proposed Master Plan range, the use of twelve .50 caliber BMG rifles, and
the use of a high-powered xifle (.243) on a pistol range. (Plaintiffs’ Exhibit 16, Appendix
G.) No models reflecting current range use or contrasting the application of the Master
Plan features to the current range condition were evaluated.

25)  The NRARSB supports the use of either IMPULSE or FAST time response mode
in. shooting range sound evaluations. (Defendants’ Exhibit P, page I-6-7 — Section
3.02.1.1)

26)  Civilian use of .50 caliber BMG rifles is prohibited at the Farragut Shooting

Range.
27)  Scott Hansen is an acoustical engineer who specializes in shooting range

evaluation. He has conducted sound studies on more than 50 shooting rapges, including
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work for state agencies, municipal agencies, private companies and gun clubs.
(Defendants’ Exhibit CCC.)

28)  Mr. Hansen found that the Farragut Shooting Range currently meets the federal
sound standards recommended by the Environmental Protection Agency (EPA), Housing
and Urban Development (HUD), and Department of Defense-Army Regulation-AR200-
1(DoD). (Defendants’ Exhibit K, page 2 — bottom of the page to top of page 3, pages 8
and 9, page 22 — next to last sentence in each section, page 57 last paragraph to top of
page 58, and page 64 — fourth and fifth paragraphs.) He also opined that the current sound
emission from the Farragut Shooting Range fall within the range of comi)axable state

standards and certainly do not represent a gross departure from the same. (Defendants’

Exhibit K, page 64 — fifth paragraph.)

29)  Mr. Hansen modeled seven test cases of the Farragut Shooting Range usiﬁg the i
SARNAM model. He found that the corrected modeling predicted that the Farragut |
Shooting Range noise emissions would be below the federal standards and comparable

state standards. (Defendants’ Exhibit 16, page 65 — first full paragraph.)

30)  Mr. Hansen found that the improvements recommended by the Farragut Shooting

Range Master Plan will furtber attenuate the noise emissions of the range. (Defendants’

Exhibit K, page 18 — last two sentences, pége 22 —last sentence in each section, page 29

— last paragraph, page 33 — last paragraph, page 35 — last paragraph, page 38 —third

paragraph and last paragraph continuing on to top of page 39, page 48 — last two

paragraphs, page 65 — last two paragraphs.)
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31)  The Farragut Shooting Range as currently constructed and operated is not a
nuisance as defined by Idabo Code Sections 52-101, 52 -102 and 52-107 with regard to
sound or noise €missions.

32)  The range improvements recommended by the Farragut Shooting Range Master
Plan are not a nuisance as defined by Idaho Code Sections 52-101, 52 -102 and 52-107
with regard to sound or noise emissions.

33)  As currently constructed and operated, the Farragut Shooting Range bas not
undergone a substantial change in use within the meaning of Idaho Code Section 55-
2602,

34)  The range improvements recommended by the Farragut Shooting Range Master
Plan would not constitute a substantial change of use within the meaning of Idaho Code
Section 55-2602.

CONCLUSIONS OF LAW

1) The Farragut Shooting Range does not constitute a nuisance as defined by Idaho
Code Sections 52-101, 52 -102 and 52-107.

2) The Farragut Shboting Range, as currently constructed and operated, has not
undergone a substantial change in use within the meaning of Tdaho Code Section 55-
2602.

3) The range improvements recommended by the Farragut Shooting Range Master

Plan would not constitute a substantial change of use within the meaning of Idaho Code

Section 55-2602.
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) The plaintiffs are not entitled to a permanent injunction closing the Farragut
Shooting Range, closing any access roads, barring any fund secking to implement range

improvements, or barring implementation of the Farragut Shooting Range Master Plan.

|
|
r
Dated this 21st day of December, 2006. /

Wl

W. Dallas Burkhalter ;
|
|
i
|
\

Deputy Attorney General

Certificate of Service

I certify that on the 21st day of December, 2006, a true and correct copy of the
foregoing was E-mailed to Judge Mitchell and Scott Reed, and faxed or mailed postage (

prepaid to:
i

Scott W. Reed
Attorney at Law
(208) 765-5117

Harvey Richman
Attorney at Law

19643 N. Perimeter Road
Atbol, Idaho 83801

. Clerk of the Court (2 copies)

(208) 446-1188 - M ‘

REVISED FINDINGS OF FACT AND CONCLUSIONS OF LAW D 10 o 004

Citizens Against Range, et al v. 39297-2011
Idaho Fish and Game Department



R
]

2ok PR e S8
Scott W. Reed, ISB#818 : FILED: ERAL

Attommey at Law
P.O.Box A

Coeur d’Alene, ID 83816
" Phone (208) 664-2161
FAX (208) 765-5117

"

Harvey Richman, ISB#2992
Attorney at Law

19643 N. Perimeter Road .
Athol, Idaho 83801

Phone (208) 683-2732

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
CITIZENS AGAINST RANGE Case No. CV-05-6253
EXPANSION, an Unincorporated non-
profit Association; JEANNE J. HOM,
a single woman; EUGENE and
KATHLEEN RILEY, husband and
wife; LAMBERT and DENISE RILEY,
husband and wife; GABRIELLE
GROTH-MARNAT, a single woman,
GERALD PRICE, a single man;
RONALD and DOROTHY
ELDRIDGE, husband and wife; and,
GLENN and LUCY CHAPIN, husband
and wife, SHERYL PUCKETT, a single
~woman; CHARLES MURRAY and
CYNTHIA MURRAY, husband and
wife; and DAVE VIG, a single man,

PLAINTIFFS’ POST TRIAL PROPOSED
FINDINGS OF FACT AND CONCLUSIONS
OF LAW

Plaintiffs,
v.

-IDAHO FISH AND GAME
DEPARTMENT, an agency of the
STATE OF IDAHO, and STEVEN M.
HUFFAKER, Director of the IDAHO
FISH AND GAME DEPARTMENT,

Defendants.
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Pursuant to direction of this Court at the close of trial, plaintiffs submit the
following post frial findings and conchisions\based on evidence received in trial.

FINDINGS OF FACT

1.  Plaintiff - Citizens Against Range Expansion~ (C.ARE) is an
unincorporated non-profit association formed under Idaho Code §§53-5701 et. seq.
representing persons who reside upon private property and members of the public
who use and recreate on the Farraéut State Park in close proximity to the Farragut

Shooting Range.

2. Plaintiffs Jeanne J. Hom, Eugene and Kathleen Riley, Lambert and

Denise Riley, Gabrielle Groth-Marnat, Gerald Price, Ronald and Dorothy Eldridge,

Glenn and Lucy Chapin, Sheryl Puckett, Charles Murray and Cynthia Murray and
Dave Vig all reside upon and own real property in clqse proximity to the Farragut
Shooﬁng' Range.

3. . Defendant Idaho. Fish and Game Department is a governmental
subdivision and agéncy of the State of Idaho which owns and operates the Farragut
Shooting Range located on the Farragut Wildlife Management Area (GSA No. 10-
N-ID-005) adjacent to Farragut State Park. |

4, Defendant Steven M. Huffaker 1s Director of the Idahd Fish and Game

Department,
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5.  The Farragut Shooting Range was established by the. United States
Naval Training and Distribution Center and was used by the United States Navy
from 1942 until 1946 when the Naval Training Center was closed.

6. - On June 8, 1950 the United Statés, through the General Services
Administration, executed a deed of all of the property of the Naval Training and
Distribution Center to defendant Fish and Game Department for thé express and
restricted purpose to ma:iage the property for ". . . the mahagement for the
‘conservation of wildlife, other than migratory birds. . ."

7. On July 28, 1964, defendant Fish and Game Department deeded the
larger portion of said land back to the United States whjcl_; in turm on December 30,
1965 deeded the same property to the State of Idaho fqr ". . the continuous use and
maintenance of the hereafter described premises as and for public'park\and public
recreational area purposes.” Said described property was thereafter placed by the
State of Idaho into the jurisdiction and control of the Idaho Dcpartmem of Parks
and Recreation as Farragut State Park,

8.  Defendant Fish énd Game Department retained certain of the lands
originally granted including the shooting range and surrounding éontiguous area.

9.  The property 'owned and controlled by defendant: Fish and Game
Department extends approximately three quarters of a mile from the shooting lines.

The property beyond is owned by either the Idaho Departmcxit of Parks and
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Recreation or by privaté individuals and 1s not available for the Fish and Game
Department to acquire.

10. From 1950 through the yéar 2002, the use of the range wﬁs c;ccasion'al
and sporadic with less than two to three hundred shooters a year. In any event, the
numbef of shooters were small ah.d not of concern to the neighbors.

| 11. In the time period since acquisition in 1950 until 2003, the Farragut
Shooting Range was relatively unchanged and lacked power, water, fencing, road
access and parking.
| 12.  Roads internal to the park provide access to the shooting range. Prior
to 2003, individual users Weré requircd to park at an outer gate and walk
approximately one-half mile to the fa:ngc area. Thé long walk had the effect of
discouraging many potential users.

15. In 2003, defendant 1daho Fish and Game Department used federal
money and grants and funds from logging for the development of the Vargas
Master Plan, safety fence construction, bringing power to the new building site,
redeveloping the access road off of Perimeter Road, bringing water and power to

the site, putting in entrance lighting and a sign at Perimeter Road.
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14.  The development of the access road allowed opening the gate one-half
mile from Perimeter Road and allowed parking at the range constituting, in effect,
a new access road. Plaintiffs Exhibit 29.

15.  Users may now drive this distance to the range during normal hours
of operation. The shooting range hours of operation are from 8:00 a.fn. to 6:30
p.m. or one-half hour before sunsct. Plaintiffs Exkibit 27.

16. The ixhproved access allowing driving to the site and the attendant
promotional publicity by defendant Idaho Fish and Game Department has resulted
in a substantial change in the use of the Farragut Shooting Range. Regional
supervisor Chip Corsi on March 7, 2005 in a published news article estimated the
increase in range use at 160% in the past three years. Plaintiffs Exhibit 37,

17. The Farragut State Park shooter sign-up sheets produceé by defendant
Idaho Fish and Game Department for the years 2002 through September 30, 2006
show the following totals which include counting numbers within groups of 182
shooters for 2002, 427 shooters for 2004, 1,181 shooters for 2005 and 1,413
shooters to September 30, 2006. Plaintiffs Exhibit 26. Testimony of Jeanne Hom.

18. The pcrcentége increase from 2002 to 2004 was 234% and from 2002 :
through 2004, 645%.

19, Allof thesc.ﬁgures and estimates constitute a substantial change in use

between 2002 and the filing of this lawsuit.
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20. Each of plaintiffs named in the complaint and identified as property |

owners were owners of record priot to 2002,

21. Individual plainﬁffs testified that the increased use of the Farragut

Shooting Range within three years prior to the filing of this lawsuit has created on

a regular and continuing basis gunﬁre noise that is intrusive, highly annoying, and
- disturbing. | |

22, Tests ‘relating to noise from gunfire at the Farragut Shooting Range
were conducted and éxpert witnesses testified as to noise measurements.

23, " For the plaintiffs, expert witmess Duane Nightingale made his
measurements of gunfire noise on private properiies which fell within the range of
80.7 to 50.2 dBA(Table 3 & 4). Scientific studies of gunfire show that at a level
of 80.’7 dBA, over 40% of human beings are highly annoyed by the noise (Sorreson
and Magnesson, 1979). Plamtiffs Exhibit 16.

24, For Mr, Nighﬁngaie,'thc measured peak unweighted noise levels of
gunfire fell within the range of 102.7 10 72.1 dB. The Kootenai County Industrial
Noise Ordinance specifies a peak, unweighted impulsive threshold of 83 dB. This
noise limit was exceeded at 7 of 9 private propertieAs (page 15, para. 2) by as much
as 19 dB. Congruent with this, the Kootenai County Special Usé Ordinance limit

of 75 dBA was violated at 4 of 7 private properties. Plaintiffs Exhibit 16.

POST TRIAL PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW 6

Citizens Against Range, et al v. 39297-2011 206 of 994

Idaho Fish and Game Department
,1aanp h a2 A naal 11nae W1i72:7 1an7 7

Al



25. The noise levels measured by defendant expert witness Scott Hansen
had a highest measured peak noise level at 103.2 dB (Table 2A). This is 20 dB
over the Kootenal Coumy Industrial limit, These high noise levels were obécrved
at several properties (5 of 7) and from all range ﬁﬂng positions (600, 500, 300 and
200 yard). Defendants Exhibit K. Plaintiffs Exhibit 16.

- 26, The Nightingale Study uses a Leq or Impulse method of noise
measurement as does the Kootenai County Industrial Noise Ordinance. Piéin‘tiffs
Exhibit 16.

| 27. The Hansen study uses a day-night level (DNL) whic.h measure over
a 24 hour period. DNL is the standard applied to fransportation noise in high-
density metropolitan areas. Plaintiffs Exhibit 16.

28. In the rural community of Bayview, which has background ambient
sound levels in the range of 25 dBA to 35 dBA, that the acceptable sound pressure
level, at the private property line should not exceed 55- dBA, as measured with a
certified sound measuring ‘dcx_/ice with an impulse ﬁlter. This finding is in
accordance with the Shdmer studies relied upon by Mr, Nightingale and the
guidelines of the World Heaith Ofganization (WHO). Plaintiffs Exhibit 16.

| 29. The Vargas Master Plan providing for great expansion and increase of

use does not include any noise mitigation. Development of that plan would greatly
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increase the unacceptable noise level surrounding private property owners. .

Plaintiffs Exhibits 16 and 20.

| 30. - On behalf of plaintiffs, expert wimess Roy Ruel testified as to the
likelihood of bullet escapement from the real property owned and controlled by
defendant Tdaho Fish and Game Department.

| 31. The distances from the firing line at thg Farragut Shooting Range to
private property owned by plaintiffs and others and to-unrestricted public areas
within Farragut State Park are less than three quarteré of a mile, Plaintiffs Exhibit
16 and 20.

32.1 Small arms ammunition has a maximum range of just under a mile for
.22 caliber pistols and rifles to over three miles for a .30 caliber rifles. Plaintiffs
Exhiﬁits 2, 32, 33 and 34.

33, The Surface Danger Zone from the Farragut Shooting Range firing line
encompasses a large area of private and public property beydnd and down range
from the real property owned and controlled by defendant ldaho Fish .and _Gaﬁ]e
Department. Plaintiffs Exhibit 1, G-5 and Exhibit 2, figure 2 and Plaintiffs Exhibit
16, figure 10.

34, Approximately three quarters (3/4) of a mihlc down rahge are private

property homes along the Perimeter Road which parallels the Fish and Game fence.
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Park property beyond ownership of the Fish and Game Department commences
one-half (1/2) mile from the shooting range. Park visitors may came and do come
close to the interior fence from time to time and are thus exposéd to bullets within
the one-half mile. Plaintiffs Exhibits 13, 14, 15, 16 and 20.

35. School buses make regular stops to pickup or let out school children .
at several poiﬁts along the Perimeter Road which is in a direct line of fire and well |
within the Surface Danger Zone. Plaintiffs Exhibits 1;, G-5, 14, 15 and 20.

36. Certain plaintiffs and other residents testified to heaﬁng and seeing
evidence of bullets impacting trees upon their properties.

37, The evidence at trial from witness Roy Ruel and from the Range
Design Criteria prepared by Clark Vargas and the NRA Range Source Manual
establishes the probability that bullets from the firing line at the Farragut Shéoting
Range héve in the past, may now and will in the future travel beyond the
boundaries of the Idaho Fish and Game property into the private property of
plaintiffs and others and into the Farragut Statc Park property uséd by members of
the public. Plaintiffs Exhibits 2, 3, 4, 6, 16, 32, 33 and 34;

38. The Farragut Shooting Range is not large enough to contain bullets

fired from gums at the firing line within the fenced boundaries of the range. The
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Surface Danger Zone fixed at the firing line extends one to over two miles beyond
the Farragut Shootiﬁg Range boundaries. Plaintiffs Exhibits 13, 14, 15 and 20.

39. There are a least 18 océupied residences, including homes of some of
the plaintiffs, located within the Surface Danger Zone. Plaintiffs Exhibit 17 and
20. |

40. 'Hikers, bikers, and riders on trails and motor vehicles, including school
buses picking up and letting off school children on Perimeter Road, are within the
Surface Danger Zone. Plaintiffs Exhibis 13, 14, 15, 17 and 20.

41, The present operation of the Farragut Shooting Range does not provide
overhead and ground baffling, ber;ns and barriers that will fully prevent rounds
fired from a rifles or pistois from escaping from the I:ange boundaries to impact on
private and Farragut State Park property and people thereon. Plaintiffs Exhibit 32,
33, 34, 38, 39 and 42.

42. The Idaho Fish and Game Department is not able to acquire more
adjoining property down range. Plaintiffs Exhibit B.

43,  Defendant Idaho Fish and Game Department has created and provided
to all persons applying to shoot upon the range written safety instructions.

Defendants Exhibit PP. Plaintiffs Exhibit 26.
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44,  Defendant Fish and Game Department has safety warning signs posted
* at various prominent locations on its shooting range. Plaintiffs Exhibit 27.
45, Idaho Parks and Recreation Department and the Fish and Game

Department entered into a Memorandum of Understanding in 1982. Defendants’

witnesses David Leptich  and Réndall Butts testified that the Memorandum of -

Understanding gayé range supervision to the Idaho Depaﬁmcnt of Parks and
Recreation. Defendants E>;hibit w.

46, Plaintiffs’ expert witness Roy Ruel teétiﬁed'that two range managers
were needed on site whenever shooters were using the range. The Design Criteria
of Claude Vargas and the National Shooting Sport Association video support this
opinion. Plaintiffs Exhibit 2, figure 2 and Exhibit 38.

47. The testimony of David Leptich and Randall Butts that adequate range
supervision had been regularly provided was not supported by their admission that
personnel from both departments were on the shooting range for only one hour per
week.

48. Defendants’ witness Edward M. Santos testified that'in his examina;ion

of the Farragut Shooting Range he used the NRA standard for "non-attended

range."
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49, The testimony of defendants’ witnesses that there has been ade.quate
supervision is not crediblé nor is it supported by the record. |

50. Defendant Fish and Game Department does not employ or otherwise
provide range managets to supervise, enforce or control shootérs on the firing line
nof does it offer training to potential range managers or range users.

514 ..No evidence was presented indicating thét anyone from the 1daho Fish
and Game Department nor from the Farragut State Park has ever enforced any of
the posted or circulated printed safety rules .not cited any shooter for any violation
of those mlés.

52. If atleast one full time state range manager is present and on the range
during all periods that the range is open to shooting to handle the administrative
and behind the lines supervision then one on line range officers is sufficient to keep
the range safe and.orderly at each active range. Plaintiffs Exhibits 2, 3 and 42.

53. ‘As preéently operated and funded, the defendant Fish and Game
Department has no plans for nor financial support to employ professioﬁal or trained
range managers.

54.  Operation of a shooting range without supervision creates a clear and

present danger to all outside the Farragut Shooting Range property lines.
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55.  The Parks and Recreation Department following state regulations has
instituted a requirement that all uscl;s of model airplanes are required to provide
proof of $250,000 liability insurance. Plaintiffs Exhibit 28.

56. Firearms are at least, if not more, as dangerous as model airplanes,

such that the same insurance requirement should be required for the shooting range.

If the shooting range were to reopen at some future time, all signed-up shooters

should be required to provide" $250,000 of public liability insurance as set out in
IDAPA 26, Title 01 Ch. 20.075.02. |
- 57. Defendant Fish and Game Department ﬁas committed to the Master
Plan created by C. Vargas & Associates, Inc, estimated to cost Three Million Six
Hundred 'fhéusand Dollar ($3,600,000.00) to expand .the shboting range. The
Vargas Master Plan shows the renovation of the éxisting 200-yard firing line to
create lanes for one 200-yard, two 100-yard, and three 50-yard firing lanes. The
existing 500-yard range is to be lengthened to 600-yards. The range is planned to
inchude trap and skeet fields, mounted cowboy action areas and with the 6,0»0 yard
range for 50 caliber rifles. Plaintiffs Exhibits 1 and 29.
| 58. The Vaigas Master Plan provides for simultaneous use of one hundred
thirty (130) shooting stations whereas the historical use has primanily a ten (10)

shooter limit. Plaintiffs Exhibits 1 and 29.
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59. The Vargas Master Plan incorporated a Surface Danger Zone based
upon the range standards used by the National Rifle Association and by the United
States Army and Air Force. Plaintiffs Exhibits 1, 4 and 6.

60. The Vargas Surface Danger .Zone as applied on the ground at the
existiﬁg Farragut Shooting Range extends more than two miles beyond the
perimeter fencing on the defendant Idaho Fish and Game property. Plainti ffs
Exhibits 1 G-5, Exhibit 2, figure 2 and Exhibit 16, p. 10, figure 3.

61. The Surface Danger Zone on page G-5 of the Vargas Master Plan is
labelled as showing that the down range danger zone for high powéred rifles
- extends 5,249 yards or 15,747 feet, i.e., approximately three miles. Rifles and
pistols are Iabelled on page G-5 with a range of 1,530 yards or 4, 590 feet,
approximately. 7/8th of a mile, beyond the range boundary. Plaintiffs Exhibit I,
figure 2 and Plaintiffs Exhibit 2.

62. The baffles and berms as designed and illustrated in the Vérgas Master

Plan will not fully contain all bullets fired from the various identified firing lines.

Plaintiffs Exhibits ,1’ G-5, Exhibit 2, figure 2, Exhibit 16, p. 10, figure 3 and |

Exhibit 38.
63. The Vargas Master Plan does not meet and, in numerous instances, is

deficient and falls short of the requirements recommended by Clark Vargas in his

POST TRIAL PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW 14

Citizens Against Range, et al v. 39297-2011 214 of 994

Idaho Fis d.Game Department
~ 1 Idaho Fish and Gamy NAAl 11008 WAQ7+7 1an7 v 7

* (184



"Design Criteria for Shooting Ranges" presented to the Third National Shooting
Range Sympbsium sponsored by the National Rifle Associatio'n in 1996 and in the
Illinois Department of Natural Resources Shooting Range Safety Plan, rules
prepared by Clark Vargas, Plaitiffs Exhibits 2 and 43.

64. Because pfoperty owners are located within the Surface Danger Zone
and individual members of the public can walk or ride within the area where bullets
from the firing lines could land with lethal force, the applicable safety standards
require that the range be baffled completely from the firing line to the target line.
Plaintiffs Exhibits 2, 3, 6 a;fxd 38..

65. The Vargas Master Plan does not provide for complete baffling to
protect all those within the Surface Danger Zone from bullet escapement. Plaintiffs
Exhibits 6 and 38. |

66. The Farragut Shooting Range as presently existing and as proposed for
expansion in the Vargas Master Plan must, for the séfety of all persons Within the
Surface Danger Zone, be subject to the "No Blue' Sky" rule. Plaintiffs Exhibits 2,
6, 38 and 43,

67. The "No Blue Sky" rule is that all pistol aﬁd rifle ranges be designed

to include containment to eliminate the "Blue-Sky" view from all potential shooting

positions. Containment must not only be from all firing positions shown on the
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plans, but all so from the impromptu Iocatidns that can be anticipated and available
to be established by shooters. Plaintiffs Exhibit 2, 6, 38 and 43.
CONCLUSIONS OF LAW

1. The Farragut Shootihg Range is a sport shoéting ranige within the
meaning Qf Idaho Code §§55-2601 et. seq.

2. Substantial chgnge in expansion of use of the Fai'ragut Shooting Range
has occurred within three years prior to the filing of this 1awsui{ and plaintiffs are
thérefore qualified to bring this lawsﬁit within the meaning of Idaho Code §55-
2602. |

3. Plaintiff Citizens Against Range Expansion, an unincorporated
assoclation, has representative standing.

4.  The named individual plaintiffs, as residents and property owners, have
standing to enforce the claims ma%le in this case,

5.  The noise from the firing of ﬁﬂes and pistols on the Farragut Shooting
Range in the time period of three years prior to the filing of this lawsuit has been

and is injurious to the health of plaintiffs, offensive to their senses and obstruction

of their free use of property so as to interfere with their comfortable enjoyment of

their lives and their property constituting a nuisance as defined in Idaho Code §52-

101.
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6. Thc‘ present operation of the Farragut Shooting Range, which allows
escapement of bullets beyond Fafragut State Park/Idaho Fish and Game boundaries
into the Surface Danger Zone encompassing private property of plaintiffs and
Farrggut State Park property open to members of the public, constitutes a clear and
present danger to the safety and health of plaintiffs and other persons in the area.

7. As authorized specifically by Idaho Code §52-111 and, in general, by
the duty of the courts to protect mcmberé bf Vthc public from known and

controllable dangers, plaintiffs are entitled to a permanent injunction ordering

defendants Idaho Fish and Game Department and Director Steven M. Huffaker to -

close thé Farragut Wildlife Management Area to all persons with pistols, rifles and
firearms using or intending to use live ammunition,

8. - The Vargas Master Plan, as presented and accepted by the Idaho Fish
and Game Department and admitted in evidence in this case, does not pfovide
required and maﬁdatory bafﬂés, berms and safety measures adequate to prevent
bullet escapement Eeyond the boundaries of the property owned and controlled by
defendant Idaho Fish and Game Department.

9. Plaintiffs are entitled to judgment of this Court that defendants Idaho
Fish- and Game Department and Director StevénAlM. Hﬁffaker cease all cffo'fts to

obtain funds and to carry out the Vargas Master Plan.
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10. Defendant Idaho Fish and Gamc_t' Department in allowing operatibn of
the Farragut ‘Shooting Range in a manner that allowed bullet escapement beyond
its property, in increasing use of thé range- to unacceptable noise levels and in
failing to provide range managers and adequate supervision‘ of shootérs has acted
without reasonable bases in fact and law.

Dated this 21st day of December, 2006.

Scott W. Reed
One of the Attomeys for Plaintiffs

CERTIFICATE OF SERVICE

I certify that a copy of the above and foregoing is sent by first class mail,
postage prepaid, this 21st day of December, 2006 to: -

W. DALLAS BURKHALTER
DEPUTY ATTORNEY GENERAL
P. O. BOX 25

BOISE, IDAHO 83707

POST TRIAL PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW 18

Citizens Against Range, et al v. 39297-2011 218 of 994

A |Idahp FistpagrgiqGampe Department pesl 1109 Nd8Z:7 1007 7 " qo4




10. Defendant Idaho Fish and Game Department in allowing operation of
the Farragut Shooting Range in a manner that allowed bullet escapemenf beyond
its property, in increasing use of the range to unacceptable noise levels and in

failing to provide range managers and adequate supervision of shooters has acted

without reasonable bases in fact and law.

Dated this 21st day of December,

One of the Attorneys for Plaintiffs

CERTIFICATE OF SERVICE

I certify that a copy of the above and foregoing is sent by first class mail,

postage prepaid, this 21st day of December, 2006 to:

W. DALLAS BURKHALTER
DEPUTY ATTORNEY GENERAL
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STATE OF IDAHO )
County of KOOTENAI  )*®

FILED &?'95 /07
Ang D ook %M

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE

STATE OF IDAHO IN AND FOR THE COUNTY OF KOOTENAI

)
CITIZENS AGAINST RANGE EXPANSION, ) '
etal, ; caseNo. CV 2005 6253
Flaintiffs, ) MEMORANDUM DECISION,
) FINDINGS OF FACT,
vs. ) CONCLUSIONS OF LAW AND
) ORDER
IDAHO FISH AND GAME DEPARTMENT, )
an agency of the STATE OF IDAHO, etal. )
)
Defendants. )

MEMORANDUM DECISION
This Memorandum Decision provides procedural and factual background, and
discusses jurisdiction and nuisance law in depth. The Court’s Findings of Fact and

Conclusions of Law and Order follow the Memorandum Decision.

. PROCEDURAL BACKGROUND.
On August 22, 2005, plaintiffs Citizens Against Range Expansion (CARE) filed

their Complaint in this matter. Defendants Idaho Department of Fish and Game (IDF&G)"

' The caption of the case reads Idaho Fish and Game Department, but all exhibits indicate “Idaho
Department of Fish and Game” is more accurate.
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filed an Answer on September 16, 2005. On November 9, 2005, this Court set the matter
for a five-day jury trial scheduled to begin on July 17, 2006. On February 9, 20086,
plaintiffs filed an Amended Complaint. On March 13, 2006, pursuant to the parties’
stipulation this Court vacated the July 17, 2006, trial and scheduled this for a jury trial
beginning September 18, 2006. Following a hearing on June 2, 2006, this Court granted
plaintiffs’ motion to vacate the trial date of September 18, 2006, and scheduled this
matter for jury trial beginning December 11, 2006.

On July 26, 2006, plaintiffs filed a Motion for Summary Judgment upon their first
and second causes of action in the Amended Complaint as follows:

1. For a permanent injunction prohibiting defendant idaho Fish and Game

Department, its agents and employees from operating or allowing anyone to

use the existing Farragut Shooting Range as a shooting range in its present
condition.

2. For a permanent injunction prohibiting defendant Idaho Fish and Game

Department, its agents and employees from any further action to implement

or carry out the Vargas Master Plan and Definitive Drawings, Farragut

Shooting Range, July 2004.
Motion for Summary Judgment, p. 2. The Motion for Summary Judgment was supported
by “Brief of Plaintiffs in Support of Plaintiffs’ Motion for Summary Judgment”, “Plaintiffs’
Statement of Material Facts Not in Dispute”, “Plaintiffs’ Appendix of Relevant Publications
in Support of Motion for Summary Judgment’, and the Affidavits of Marcelle Richman,
Duane Nightingale and Roy H. Ruel. On August 30, 2006, defendants filed “Defendants’
Memorandum in Opposition to Plaintiffs’ Motion for Summary Judgment”, “Defendants’
Statement of Material Facts in Dispute”, “Defendants’ Appendix of Relevant Documents”

and affidavits of Clark Vargas, P.E., Randall Butt and David Leptich. On September 5,

20086, plaintiffs filed “Plaintiffs’ Reply Brief in Support of Motion for Summary Judgment”
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and various certifications of documents. On September 7, 2006, plaintiffs re-filed
“Plaintiffs’ Reply Brief in Support of Motion for Summary Judgment”, this time attaching a
“Comparison Vargas Affidavit With Vargas Design Criteria”.

Oral argument was held on September 13, 20086, on the Plaintiffs’ Motion for
Summary Judgment. That motion was taken under advisement. On September 19,
2006, this Court entered its Memorandum Decision and Order Denying Plaintiffs’ Motion
for Summary Judgment. In that order, the Court ordered the parties to submit
simultaneous briefing on the applicable standards the parties urged this case be
decided upon, briefing on what issues were appropriate for the jury to decide, and what
issues were left for the Court to decide. In Plaintiffs’ Initial Reasponse to Memorandum
Decision and Order filed October 2, 2008, plaintiffs noted they had waived their claim
for damages and stated a jury was not needed. Initial Response to Memorandum
Decision and Order, p. 15. Defendants agreed in Defendants’ Brief on Applicable
Standards filed October 2, 2006, p. 6. This matter was tried before this Court on
December 11, 12, 13 and 14, 2006. Pursuant to Court order, proposed revised findings
of facts and conclusions of law were filed by the parties on December 21, 2006. The
matter is now at issue. With the permission of the parties, on February 18, 2007, the

Court took a view of the range and area surrounding perimeter road.

Il. FACTUAL BACKGROUND.
The Farragut Wildlife Management Area was formerly the site of the Farragut
Naval Training Center established by the United States Navy in 1942. Defendant Idaho

Department of Fish and Game (IDF&G) began land acquisition in 1949 when four
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separate parcels were purchased that bordered Lake Pend Oreille. Idaho Fish and
Game’s ownership at Farragut Park presently consists of approximately 1,413 acres. l
This is made up of four parcels totaling 157 acres on the shore of Lake Pend Oreille
and one 1,256-acre parcel located west of Bayview, Idaho. The Farragut Shooting
Range occupies a site of approximately 160 acres and has been used as a shooting
range since the land was owned by the United Sates Navy. The surrounding

neighborhood consists of private residential houses, a public road (Perimeter Drive),

school bus stops and hiking trails.

The use of the Farragut Shooting Range has expanded significantly since 2002.
Use went from 176 shooters in 2002, to 370 shooters in 2004, to 509 in 2005 only
through August of that year. Plaintiffs’ Brief in Support of Motion for Summary

Judgment, p. 25, n. 2. Plaintiffs’ Exhibit 26. Testimony of Jeanne Hom.

A public proposal by IDF&G for the improvement of the Farragut Shooting Range
seems to be what precipitated this lawsuit. In 2004, the IDF&G published a proposal to
improve the Farragut Shooting Range with the investment of $3,600,000. That
proposal was based on the Vargas Master Plan. The Vargas Master Plan proposed
making improvements to the Farragut Shooting Range in the areas of public safety,
public access, noise mitigation, facility quality and management. Plaintiffs claim that
although the plan purports to make improvements to the shooting range, the plan will
also expand the shooting range by lengthening the range from 500 to 600 yards, adding
berms, parking and intermediate firing positions, and including trap and skeet fields,

mounted cowboy action areas, and 130 shooting stations.
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In 1996, Clark Vargas, a professional engineer, published a paper for the 1996
Third National Shooting Range Symposium, which was intended to provide a general
review of range design criteria. The Vargas Master Plan is inconsistent with the range
design criteria Vargas discussed in his 1996 Third Shooting Range Symposium.

Plaintiff CARE is an unincorporated non-profit association formed for the
purpose of unwarranted expansion of the Farragut Shooting Range. Complaint, p. 2, q
1. The individual plaintiffs are people who live near the Farragut Shooting Range.
Plaintiffs claim the expansions set forth in the Vargas Master Plan cannot be done
safely because the IDF&G does not own enough property nor have enough money to
make the improvements safe. Plaintiffs seek to enjoin IDF&G from carrying out the
Vargas Master Plan. ldaho Fish and Game claims there is no plan to expand the
Farragut Shooting Range, either in geographic size, shooter capacity, or types of
shooting activity, but only to improve it. Defendants’ Memorandum in Opposition to
Summary Judgment, p. 3. Defendant’'s Answers to Plaintiffs’ Interrogatory No. 8.

Plaintiffs seek to permanently enjoin the IDF&G from continued operation of the
range and future implementation of the Vargas Master Plan. Plaintiffs’ Post Trial
Proposed Findings of Fact and Conclusions of Law, p. 17, {1 7, 9. Specifically,
plaintiffs ask this Court in their first cause of action for a permanent injunction that
requires IDF&G to restore and close the outer access gate, prohibit any other or
different access road to the range and restore the operational policy that existed in July
2003. Amended Complaint, p. 16, ] 54. Plaintiffs’ second cause of action asks the
Court for a permanent injunction against any expansion to the shooting range and to

restore it to its July 2003 level of operation. Amended Complaint, p. 17, 7] 58. Plaintiffs
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assert that bullet escapement (Plaintiffs’ Post Trial Proposed Findings of Fact and
Conclusions of Law, p. 17, 1] 6) and noise (/d. p. 16, ] 5) constitute a nuisance. Idaho
Department of Fish and Game claims the shooting range as currently constructed and
operated has not undergone a substantial change in use within the meaning of Idaho
Code § 55-2602. Defendants’ Revised Findings of Fact and Conclusions of Law, p. 8,

Conclusions of Law ] 2.

lll. JURISDICTION AND NUISANCE LAW.

The Idaho Appellate Courts have yet to directly address the issue of whether a
court has jurisiction to fashion a remedy (something other than simply granting or
refusing all injunctive relief sought) in a suit brought for injunctive relief on the theory of
nuisance. The Idaho Supreme Court has held that the granting or refusing of injunctive
relief rests in the sound discretion of the court and the exercise of such discretion will
not be reversed on appeal absent a clear abuse of discretion. Unity Light & Power Co.,
v. City of Burley, 83 ldaho 285, 290, 361 P.2d 788, 793 (1961). This discretionary
power should be excercised with great caution upon a full hearing. Lawrence
Warehouse Co., v. Rudio Lumber Co., 89 Idaho 389, 395, 405 P.2d 634, 640 (1965).

‘Courts outside ldaho have further elaborated, holding that the granting of an
injunction is within the sound discretion of the trial court to be exercised according to
the circumstances of each case. Alderwood Assocs., v. Washington Envil. Councli, 96
Wn.2d 230, 233, 635 P.2d 108, 111 (Wash. 1981); see also Five Oaks Corp. v.

Gathmann, 190 Md. 348, 58 A.2d 656 (Md. Ct.App. 1948) (holding that actions in which
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the abatement of a nuisance is sought, the relief to be awarded rests, as in other cases
involving injunctive relief, Iérgely in the discretion of the court). While the court in the
exercise of its discretion with respect to the grant or denial of injunctive relief is not
controlled by technical legal rules, the power is not an arbitrary and unlimited one, nor
does it constitute the mere whimisical will of the court, but rather it is the exercise of a
sound judicial discretion. 42 Am.Jur.2d Injunctions § 25, 26.

For purposes of granting or denying injunctive relief, the standard for evaluating
the exercise of judicial discretion is whether it is based on untenable grounds, or is
manifestly unreasonable, or is arbitrary. Washington Federation of State Employees,
Council 28, AFI-CIO v. State, 99 Wn. 2d 878, 887, 665 P.2d 1337, 1343 (Wash. 1983).
The court may not interfere with a defendant’s use and enjoyment of his property any
further than is necessary to give the plaintiff the protection from which he is entitled.
CJS Nuisances §119; Seabaord Rendering Co., v. Conlon, 152 Fla. 723, 724, 12 So.
2d 882, 883 (Fla. 1943). Idaho Rule of Civil Procedure 65(d) sets forth the scope of the
injunction, stating in part “every order granting an injunction ...shall be specific in terms;
shall describe in reasonable detail, and not by reference to the complaint or other
document, the act or acts sought to be restrained.”

The Idaho Supreme Court in Lawrence Warehouse Co. v. Rudio Lumber Co., 89
Idaho 389, 395, 405 P.2d 634 (1965) indicated there should be a hearing where the
injunction “encompasses the entire controversy between the parties.” Any injunction in
this case could encompass the “entire” controversy, or nearly the entire controversy.
Justice Thomas in Mountain States Tel. & Tel Co. v. Jones, 75 Ildaho 78, 267 P.2d 634

(1954), wrote:
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The discretionary power vested in the court to grant injunctive relief in

such cases is not an arbitrary one; it is a sound and legal discretion which

should be exercised with great caution; the requirements of caution and

sound legal discretion can only be had upon a full hearing; it is indeed a

delicate power which requires an abundance of caution, deliberation and

sound discretion based upon a full disclosure of the facts which

demonstrate with reasonable certainty and persuasiveness the probability

of confiscation; it cannot be exercised soundly or with caution without

hearing all the relevant facts on the issues joined with reference to the

probability of confiscation.

75 Idaho at 86, 267 P.2d at 638. Also cited in Lawrence Warehouse Co. v. Rudio
Lumber Co., 89 Idaho at 395, 405 P.2d at 640. In the present case there has been an
evidentiary hearing.

In Jones v. Kelley Trust Co., 179 Ark. 857, 18 S.W.2d 356 (Ark. 1929) appellants
sought a permanent injunction against the operation of a quarry and rock crusher,
arguing noise and the throwing of stone constituted a nuisance against the quiet
enjoyment of their homes. Although the appellants sought a permanent injunction
preventing the operation of the quarry and rock crusher entirely, the Arkansas Supreme
Court upheld the decision of the chancery court to allow operation of the quarry and
rock crusher under certain conditions and limited hours. 18 S.W.2d at 359. The Court
held the chancellor had the authority to fashion a remedy that would allow the appellee
reasonable use of his quarry and rock crusher while protecting the appellants and their
families from falling stone and noise pollution. The Court reasoned the chancellor's
decision left the appellees with the option to comply with the terms of the decree or be
permanently enjoined from operating.

Language found in cases from Idaho and several other jurisdictions allow the

court, in its discretion, to grant injunctive relief that would give the defendant the most
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reasonable use of his property while still affording plaintiffs a remedy against nuisance.
The court therefore has the authority to “fashion a remedy” based upon the
circumstances of each individual case. So long as the court does not abuse its
discretion or fashion a remedy outside the scope necessary to secure the relief sought,
the court has judicial discretion to grant or deny injunctive relief that is not manifestly
unreasonable.

None of the plaintiffs who have residences down range from the rifle range
resided there before the range was created in 1950. Thus, in that sense, each of the
plaintiffs have “come to the nuisance”. "Coming to the nuisance" is the notion that if
you move to the nuisance after the nuisance already exists, you cannot be heard to
complain of the nuisance since you knew what you were getting into. “Coming to the
nuisance does not apply unless plaintiffs had actual or constructive knowledge of the
objectionable activity before they acquired their property.” Marks v. State ex rel
Department of Fish and Wildlife, 191 Or.App. 563, 575, 84 P.3d 155, 163 (Or.App.
2004); citing St. Johns Shingle Co. et al. v. Portland, 195 Or. 505, 527, 246 P.2d 554
(1952). In this case, each of the plaintiffs who testified stated they did not know that
there was a gun range nearby before they purchased. While that testimony at first
glance may seem incredible, it is consistent given the limited use of the range at the
times when the various plaintiffs purchased their property. Whether the buyer visited
the property one time or ten times before purchasing, it is quite likely they heard no
shooting, given the fact that in 2002 and before the range was used by an average of
less than one shooter per day. Further, a view by the Court of the range and the

surrounding area shows the range itself is not visible from Perimeter Road. Dorothy
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Eldridge began living near the range in 1994. She testified she found out about the
range about a year after she purchased when someone told her about the range.
Jeanne Hom moved near the range in 1997. She testified she heard occasional gunfire
after she moved in but assumed it was from a neighbor. She discovered the range
when riding a bike in the area, and she testified that when she rode near the range it
was never in use. Marcelle Richman testified she moved near the range in the early
1980’s and found out about the range about a year later while riding her horse. She
testified only occasionally would she hear rifle shots in the 1980’s and 1990’s. Each
witness became aware of the gun range after they had lived there a while. “Coming to
the nuisance’ is not an absolute and preclusive doctrine; rather, it is simply one of a
variety of material considerations in determining the existence of a nuisance and the
proper remedy, if any.” Marks v. State ex rel Department of Fish and Wildlife, 191
Or.App. 563, 575, 84 P.3d 155, 163 (Or.App. 2004).

in 1996, the ldaho Legislature added a provision that codifies the doctrine of
“coming to the nuisance” for “sport shooting ranges.” ldaho Code § 55-2601 et. seq.
Specifically, Idaho Code § 55-2602(1) reads: “Except as provided in this section, a
person may not maintain a nuisance action for noise against a shooting range located
in the vicinity of that person’s property if the shooting range was established as of the
date the person acquired the property.” There is no dispute that all individual plaintiffs
fall under that category. That section continues: “If there is a substantial change in use
of the range after the person acquires the property, the person may maintain a
nuisance action if the action is brought within three (3) years from the beginning of the

substantial change.”
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The corollary to “coming to the nuisance” is when an existing activity significantly
increases in size, and in so doing, becomes a nuisance. By all appearances, the rifle
range was not bothersome to area residents from 1950 to 2002, and only became
bothersome when use of the range increased significantly in 2002. From 1950 to 2002,
various people built homes down range from the rifle range. While they might not have
known there was a range, it really did not matter because there in fact was a range, and
they lived with that range. It was only when the use of that range significantly expanded
in 2002, with easier access and published plans to increase the usage of the range
manifold, that the range became bothersome to area residents.

Five Oaks Corp. v. Gathmann, 190 Md. 348, 58 A.2d 656 (Md. Ct.App. 1948)
illustrates such a progression may become a nuisance which may be subject to an
injunction. Although Five Oaks was decided sixty years ago, it has consistently been
cited with approval. “The power of a court to enjoin a party from using his own property
to interfere with the rights of others ‘is not only a well established jurisdiction of the
Court of Chancery, but is one of great utility, and one which is constantly exercised.”
Becker v. State, 363 Md. 77, 87, 767 A.2d 816, 821 (Md. 2001), citing Five Oaks. In
Five Oaks, a corporation bought what had been a public swimming pool and a
restaurant. The corporation added lights which shone into neighboring residences and
kept the restaurant open 24 hours a day, with concomitant traffic, horns blaring, music
and loud conversation. After eight days of testimony the trial court noted “...its present
operation is a great change from the manner in which it was previously conducted”.

190 Md. at 356, 58 A.2d at 660. The trial court prohibited defendant from causing or

permitting noises and sounds to be transmitted to plaintiffs’ property to the extent such
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noises and sounds interfered with the reasonable and comfortable enjoyment of their
properties, and set out four specific methods by which this was to be done. 190 Md. at
357-58, 58 A.2d at 661. The Maryland Court of Appeals upheld two of those methods,
one prohibiting curbside or car-side service after midnight (requiring customers be
served inside after midnight), and one changing the aim and brightness of lights. The
Court of Appeals found unreasonable the requirement that after midnight no music be
played on the premises (because it could be played inside without disturbance) and the
requirement that the restaurant be closed from 2 a.m. to 7 a.m. (because the business
owner should be able to figure out a way to keep it open all night without disturbing the
landowners). The Maryland Court of Appeals then went on to discuss two issues that

pertain to the case before this Court: specificity in what is being prohibited, and

continuing jurisdiction:

The Supreme Court of the United States, in a lengthy and important case,
concerning the operation of a copper smelting plant, determined that
escaping sulphur produced the harmful results, and passed a decree
which provided for the keeping of records and for inspection of the plant,
so as to determine just how far the final prohibition should go. State of
Georgia v. Tennessee Copper Co., 237 U.S. 474, 35 S.Ct. 631, 59 L.Ed.
1054. That case was retained for further action with a right to either party
to apply later for appropriate relief. |t was in the nature of an experimental
decree, justifiable on the assumption that on the one hand specific relief
might be burdensome and unnecessary and on the other hand that any
specific prohibition laid down by the Court might not produce the result
desired. That case was of such magnitude, involving such an extensive
operation, that the facts are in no sense comparable to the facts in the
case before us. Nevertheless, it is applicable in this respect, that it shows
the advisability of not being too explicit in the prohibition first decreed. In
harmony with this point of view, we think that in a nuisance case such as
the one before us general decrees should be passed with only such
specific prohibitions as appear to provide the only remedies. In other
respects, the offending party should be allowed to take such measures as
in its opinion will reach the desired result. If these measures are not
adequate or sufficient, further application can be made tc the court, as in
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the Washington Cleaners case, supra, appropriate action can be taken,

and the decree made more specific where it appears to be necessary.

And while we do not assume that the decree will not be obeyed, and that

the appellant will not do all in its power to abate the nuisance caused by

the noisy operation of its business inside the restaurant after midnight, it is

not, we think, out of place to remind it that courts have wide powers in

dealing with those who do not obey their decrees. We note this because

in modifying the decree we do not wish to be understood as justifying any

of the conditions or of placing the appellees in a position where they will

have to try this case over again, in case appellant does not remedy the

conditions complained of and found to exist.
190 Md. at 361, 58 A.2d at 662.

This Court also finds this case is “ripe” for adjudication. While neither side has
discussed this issue, the fact that IDF&G’s Vargas Plan has yet to be implemented
raises the issue. Ripeness concerns the timing of a suit and asks whether a case is
brought too early. United Investors Life Insurance Co. v. Larry Severson and Carolyn L.
Diaz, 2007 Opinion No. 2, 07.2 ISCR 15, 16 (January 16, 2007), citing State v. Manley,
142 |daho 338, 342, 127 P.3d 954, 958 (2005). “The purpose of the ripeness
requirement is to prevent courts from entangling themselves in purely abstract
disagreements. Under the ripeness test in Idaho, a party must show (1) the case
presents definite and concrete issues; (2) a real and substantial controversy exists (as
opposed to hypothetical facts); and (3) there is a present need for adjudication.” /d.
This case presents definite concrete issues as to whether a nuisance has been proven,
and if so, at what level is it a nuisance and what standards should be used to abate that
nuisance. While this case concerns a “Vargas Plan” that has yet to be implemented,
that Vargas Plan was used to obtain funds which will be used by IDF&G to implement

that Vargas Plan. As a result of improvements made possible by the expenditure of

those funds, IDF&G has told the source of those funds that the IDF&G expects an
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incredibly large increase in the use of this range. Due to recent minor improvements in
access to the range, there has been a substantial increase in use between 2002 and
the filing of this lawsuit on August 22, 2005. Because of the present substantial change

in use and proposed future substantial changes in use, the case is ripe for adjudication.

FINDINGS OF FACT

1. Plaintiff Citizens Against Range Expansion (CARE) is an unincorporated
non-profit association formed under Idaho Code §§ 53-5701 et. seq. representing
persons who reside upon private property and members of the public who use and
recreate on the Farragut State Park in close proximity to the Farragut Shooting Range.

2. Plaintiffs Jeanne J. Hom, Eugene and Kathleen Riley, Lambert and

Denise Riley, Gabrielle Groth-Marnat, Gerald Price, Ronald and Dorothy Eldridge,
Glenn and Lucy Chapin, Shery! Puckett, Charles Murray and Cynthia Murray and Dave
Vig all reside upon and own real property in close proximity to the Farragut Shooting
Range. Clark Vargas, the engineer who developed the Vargas Master Plan, testified
there are between eighteen and twenty residences within 1000 feet of the range and a
road (Perimeter Road) within 600 feet of the range.

3. Defendant Idaho Department of Fish and Game (IDF&G) is a
governmental subdivision and agency of the State of Idaho which owns and operates
the Farragut Shooting Range located on the Farragut Wildlife Management Area (GSA
No. 10-N-ID-005) adjacent to Farragut State Park.

4, Defendant Steven M. Huffaker is the Director of IDF&G.

MEMORANDUM DECISION, FINDING OF FACT, CONCLUSIONS OF LAW AND ORDER Page 14

Citizens Against Range, et al v. 39297-2011 233 of 994
Idaho Fish and Game Department



5. The Farragut Shooting Range was established by the United States Naval
Training and Distribution Center and was used by the United States Navy from 1942
until 1946 when the Naval Training Center was closed. The Farragut Shooting Range
occupies a site of approximately 160 acres.

6. On June 8, 1950, the United States, through the General Services
Administration, executed a deed of all of the property of the Naval Training and
Distribution Center to defendant IDF&G for the express and restricted purpose to
manage the property for ". . . the management for the conservation of wildlife, other
than migratory birds. . ."

7. On July 28, 1964, IDF&G deeded the larger portion of said land back to
the United States which in turn on December 30, 1965, deeded the same property to
the State of Idaho for ". . .the continuous use and maintenance of the hereafter
described premises as and for public park and public recreational area purposes." Said
described property was thereafter placed by the State of Idaho into the jurisdiction and
control of the ldaho Department of Parks and Recreation as Farragut State Park.

8. IDF&G retained certain of the lands originally granted including the
shooting range and surrounding contiguous area.

9. The property owned and controlied by IDF&G extends approximately
three quarters of a mile from fhe shooting lines. Exhibit 16, p. 10. The property beyond
that owned and controlled by IDF&G is owned by either private individuals or the Idaho
Department of Parks and Recreation and is not available for the IDF&G to acquire.

10.  From 1950 through the year 2002, there is no evidence that the use of the

range was anything other than occasional and sporadic. The resident to testify with the
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most years of residence was Marcelle Richman. Marcelle Richman testified she moved
near the range in the early 1980’s and found out about the range about a year later
while riding her horse. She testified only occasionally would she hear rifle shots in the
1980’s and 1990’s. Farragut Park Manager Randall Butt testified there are no records

of the number of shooters before 2002. Plaintiffs presented uncontradicted evidence

that prior to 2002, the use of the range was at best occasional and sporadic, with less
than two to three hundred shooters a year. Prior to 2002 the number of shooters were
small and not of concern to the neighbors. The Court specifically finds IDF&G’s claim |
that “Since 1950, there has been regular and substantial use of the range by both
individuals and organized groups” (Defendants’ Revised Findings of Fact and
Conclusions of Law, p. 2, [ 2), to be completely unsupported by the record. IDF&G put
on no evidence to support that claim.
11.  Other than the 600-yard portion of the range being established in 1957
(Defendants’ Exhibit RR), in the time period since acquisition in 1950 until 2003 the
Farragut Shooting Range was relatively unchanged and lacked power, water, fencing,
road access and parking.
12.  Roads internal to the park provide access to the shooting range. Prior to
2003 individual users were required to park at an outer gate and walk approximately
one-half mile to the range area. Apparently, the long walk had the effect of
discouraging many potential users.
13. The IDF&G has a Memorandum of Understanding (MOU) with the idaho
Department of Parks and Recreation (IDPR). This MOU provides that IDPR provides

daily management oversight of the Farragut Shooting Range. This includes controlling
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public access, communication of range user expectations and range rules, and
enforcement of the rules. Defendants’ Exhibit W. Randall Butt testified that they open
the range every morning and close the range every night, but anyone can go through
the gate and shoot at the range by walking in. Randall Butt testified they use
“unécheduled visits” to monitor the range because “we can't be at all places at all
times.” According to David Leptich, IDF&G manager for IDF&G property inside
Farragut State Park, the park comprises some 4,000 acres. Randall Butt testified no !
records are kept as to how often park rangers visit the range. He testified there are
days where there are no visits by park rangers. Randall Butt testified that up to 2006 the

primary reason for any park ranger to visit the range was for parking fee compliance,

not to monitor activity at the range. David Leptich testified that when he is present at
the range, very little time is spent monitoring the firing line.

14. In 2003, IDF&G used federal money and grants and funds from logging
for the development of the Vargas Master Plan, safety fence construction, bringing
power to the new building site, redeveloping the access road off of Perimeter Road,
bringing water and power to the site, putting in entrance lighting and a sign at Perimeter
Road. The development of the access road allowed opening the gate one-half mile
from Perimeter Road and allowed parking at the range constituting, in effect, a new
access road. Plaintiffs’ Exhibit 29. Users may now drive this distance to the range
during nofmal hours of operation. The shooting range hours of operation are from 8:00
a.m. to 6:30 p.m. or one-half hour before sunset. Plaintiffs’ Exhibit 27.

15.  The improved access allowing driving to the site and the attendant

promotional publicity by IDF&G has resulted in a substantial change in the use of the
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Farragut Shooting Range. On March 7, 2005, Chip Corsi, IDF&G Regional Supervisor
for the Panhandle Region, stated in a guest column to a local paper: “Over the past
three years, use of the range has increased 160 percent.” Exhibit 37. Randall Butt,
Park Manager for Idaho Department of Parks and Recreation, testified at trial that the
use of the range has increased “significantly” for individual users.

16.  The Farragut State Park shooter sign-Up sheets produced by IDF&G for
the years 2002 through September 30, 2006, show the following totals which include
counting numbers within groups: 182 shooters for 2002, 427 shooters for 2004, 1,181
shooters for 2005 and 1,413 shooters to September 30, 2006. Plaintiffs’ Exhibit 26.

Testimony of Jeanne Hom.

17.  The concomitant percentage increase from 2002 to 2004 was 234% and
from 2002 through 2004, 649%. The IDPR sign-in and group registration records are
incomplete, and range use in 2002, 2003 and 2004 cannot be reconstructed with
certainty. However, the incomplete records give a close indication of usage, and the
increase shown in the records is consistent with the testimony of residents in the area
regarding increased usage. Sign-in protocol was changed between 2005 and 2006, but
comparison between those years is still appropriate. While the range was closed on an
intermittent basis at times to accommodate logging, road reconstruction, and fence
building, making the range not fully available to the public in 2005, IDF&G did not prove
what dates the range was not available to public use.

18.  All of these figures and estimates constitute a “substantial change” in use

between 2002 and the filing of this lawsuit on August 22, 2005.
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19.  Idaho Department of Fish and Game made a grant application to the
National Rifle Association (NRA). The IDF&G told the NRA that based on the area
population, IDF&G expected up to 46,426 people per month (or 557,112 shooters per
year) to use the facility. Plaintiffs’ Exhibit 22, Table 2. This is broken down to 25,063
handgun participants per month and 21,363 rifle participants per month. Further,
IDF&G told the NRA “For purposes of this range, we need to assume this facility will
capture 100% of the market share because there is so much open land around that
whatever is built will compel shooters to come and shot [sic] in an organized fashion.”
Id. There are 450 parking spaces in the paved parking lot in the Vargas Master Plan.
David Leptich is the Regional Habitat Biologist and manager of the IDF&G property at
Farragut State Park. Leptich testified that IDF&G has approved its goal of $3.6 million
being invested in the implementation of the Vargas Master Plan.

20. IDF&G’s estimate of 557,112 shooters per year is 471 times the 1,181
shooters in the year 2005, and more than three thousand times the 182 shooters in
2002. What is being proposed by the IDF&G greatly exceeds a “significant increase” in
the 2005 use of the range, let alone the use of the range back in 2002.

21.  Each of plaintiffs named in the complaint and identified as property
owners were owners of record prior to 2002.

22.  The Farragut Shooting Range is located in an area zoned “rural” by
Kootenai County. The Kootenai County regulatory safety standard applicable to the
Farragut Shooting Range is Kootenai County Zoning Ordinance No. 375, Article 33,
Section 33.02, entitled: “Gun Clubs, Rifle Ranges, Archery Ranges.” Defendants’

Exhibit R, p. 110. That ordinance states in part that such activities may be located in
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“rural” areas, must be located on a minimum of ten acres, and that the target areas
shall be six hundred feet from any existing dwelling and three hundred feet from any
property. The existing range meets those requirements. The ordinance continues: “All
facilities shall be designed and located with full consideration to the safety factors
involved in such a use.” The Court finds the range as it presently exists, and as
planned in the Vargas Master Plan, fails this requirement. There is not a single
overhead baffle at present, and none upon the Court’s review of the Vargas Master
Plan. Even a solitary overhead baffle located just in front and above all firing stations
will drastically lower the chance of a bullet escaping the range.

23. Individual plaintiffs testified that the incréased use of the Farragut
Shooting Range that began in 2002 (three years prior to the filing of this lawsuit), has
created on a regular and continuing basis, gunfire noise that is intrusive, highly
annoying, and disturbing.

24. Tests relating to noise from gunfire at the Farragut Shooting Range were
condgcted and expert witnesses testified as to noise measurements.

25.  For the plaintiffs, expert witness Duane Nightingale made his
measurements of gunfire noise on private properties which fell within the range of 80.7
to 50.2 dBA. Plaintiffs’ Exhibit 16, Table 3 &4, pp. 13-16. Scientific studies of gunfire
show that at a level of 80 dBA, 40% of human beings are highly annoyed by the noise
(Sorensen and Magnusson, 1979). Plaintiffs’ Exhibit 16, Table 7, pp. 16-17.
Nightingale is an acoustical engineer with expertise and experience in hydro acoustics.
While Nightingale's Farragut Shooting Range Noise Study was the first shooting range

noise evaluation and first outdoor environmental noise study he had conducted
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(Plaintiffs’ Exhibit 16, 25), his credentials are more than sufficient for the Court to
recognize him as an expert.

26. Defendants’ expert is Scott Hansen. Hansen is an acoustical engineer
who specializes in shooting range evaluation. Defendants’ Exhibit CCC. Hansen
testified as to the various “modes” equipment can be adjusted to measure sound
pressure. Hansen testified PEAK mode measures the absolute peak sound pressure,
with no averaging. Hansen testified FAST mode measures peak sound pressure but
averaged over 1/8 of one second. Hansen testified IMPULSE is yet another mode
which catches the fast rise of sound, with a .35 second rise and a one second decay.
Hansen testified he used the FAST setting. Nightingale testified he used the IMPULSE
setting. The Nightingale Study uses a Leq or IMPULSE method of noise measurement
as does the Kootenai County Industrial Noise Ordinance. Plaintiffs’ Exhibit 16, p. 9.

Hansen admitted IMPULSE is maybe a more true measure of the impulsive
nature of sounds, but noted most standards use the FAST setting. There isup toa 4
dB difference between measurements taken between FAST and IMPULSE mode. This
is consistent with the differences Nightingale testified Nightingale observed on
Hansen’s equipment when Hansen performed his testing. Plaintiffs’ Exhibit 16, Part 2,
p. 4. Nightingale testified his measurements on IMPULSE setting taken at the same
time as Hansens’ measurements at FAST setting were about 4 dB higher. It is for the
trial court as the trier of fact to determine which method best measures a level of given
noise. Davis v. Izaak Walton League of America, 717 P.2d 984, 987 (Colo.Ct.App.
1986). The trial court in that case used IMPULSE mode to determine the maximum

permissible noise levels emitted by defendant’s shooting range. /d.
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27.  The noise levels measured by Hansen had a highest measured peak
noise level at 103.2 dB (Table 2A). This is 20 dB over the Kootenai County Industrial
limit. These high noise levels were observed at several properties (5 of 7) and from all
range firing positions (600, 500, 300 and 200 yard). Defendants’ Exhibit K; Plaintiffs’

Exhibit 16.

28. As measured by Nightingale, the measured peak unweighted noise levels
of gunfire fell within the range of 102.7 to 72.1 dB. The Kootenai County Industrial
Noise Ordinance specifies a peak, unweighted impulsive threshold of 83 dB. This noise
limit was exceeded by as much as 19 dB at seven of nine private properties. Exhibit

16, p. 15, 1 2. Congruent with this, the Kootenai County Special Use Ordinance limit of

75 dBA was violated at four of seven private properties. Plaintiffs’ Exhibit 16.

29. The Hansen study also uses a day-night level (DNL) which measure over
a 24-hour period. DNL is the standard applied to transportation noise in high-density
metropolitan areas. Plaintiffs’ Exhibit 16, Part 2, p. 8. Nightingale testified that DNL
measurements will result in lower levels because no shooting, no sound is measured in
the nine or more hours of night. Nightingale stated DNL as a standard for a shooting
range is inappropriate and Hansen’s measurements should be rejected because DNL
does not apply to impulsive noise or to rural areas. /d. p. 9. Hansen admitted in his
trial testimony that DNL would dilute or lower the results on a shooting range if the area
is fairly quiet at night.

30. The Court viewed the area. ltis rural. During the day it was completely
quiet. There is no reason to believe nighttime would be otherwise. The Court finds

Nightingale credible that DNL should not be used in measuring noise levels at a gun
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range. In the rural community of Bayview, which has background ambient sound levels
in the range of 25 dBA to 35 dBA, the acceptable sound pressure level at the private
property line should not exceed 55 dBA, as measured with a certified sound measuring
device with an IMPULSE filter. This finding is in accordance with the Shomer studies
relied upon by Nightingale and the guidelines of the World Health Organization (WHO).
Plaintiffs’ Exhibit 16.

31.  The Court’s review of the Vargas Master Plan reveals it does not appear
to include any noise mitigation. Exhibit C. Clark Vargas, creator of the Vargas Master
Plan, testified at the trial. Vargas did not give any testimony as to how he factored in
noise attenuation as part of his Vargas Master Plan or whether he even considered
noise issues. The IDF&G anticipates an incredible expansion and increase of use with
the Vargas Master Plan. Plaintiffs’ expert on sound, Nightingale, testified that when
IDF&G first advertised the Vargas Master Plan, they claimed it would be less noisy.
Nightingale testified that he did not see any features in the Vargas Master Plan used to
mitigate or attenuate sound. He testified the proposed shooting sheds were not
designed for sound attenuation and the berms between shooting positions were
concrete, which reflects and does not absorb sound. Nightingale testified that the
berms and sheds in the Vargas Master Plan would not reduce noise to acceptable
levels where people would not be highly annoyed by the sound. IDF&G argues their
expert Hansen found the Farragut Shooting Range currently meets the federal sound
standards recommended by the Environmental Protection Agency (EPA), Housing and
Urban Development (HUD) and Department of Defense-Army Regulation AR 200-1.

Defendants’ Revised Findings of Fact and Conclusions of Law, p. 7, 1] 28, citing
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Defendant's Exhibit K, pp. 2-3, 8-9, 57-58, 64. Hansen testified that in his modeling the
Vargas Master Plan generally reduced the sound levels that would leave the range and
only one measurement resulted in a slight increase in sound. Exhibit K, p. 48. But
Hansen admitted that the Vargas Master Plan still modeled sound measurements that
exceeded some state laws and some federal laws. Hansen also testified that only by
using DNL can the rifle range satisfy Department of Defense, HUD and EPA standards.
Due to the number of increased shooters, and due to little if any sound attenuation in
the Vargas Master Plan, development of the Vargas Master Plan would greatly increase
the unacceptable noise level surrounding private property owners. Plaintiffs’ Exhibits
16 and 20. The only Kootenai County Ordinances regarding noise are the ordinances
for “Industrial Zone”, which is a “land use classification for a district suitable for
manufacturing and processing of all types.” Exhibit 31. Article 11, Section 11.10 deals
with noise. Nightingale testified that at the 200-yard firing line, two of the five sites he
tested exceed the Kootenai County standards, and at the 500-yard firing line, three of
the five sites tested exceed those standards. Nightingale pointed out that this is an
industrial ordinance which would set sound levels higher than would be acceptable in
a residential area. The State of lllinois has statewide noise standards. Exhibit 16, p.
18, Table 8. ldaho does not have such standards. The lllinois standards set maximum
noise level at 50 dB, and all sites distant from the Farragut Range measured by
Nightingale exceed that standard.

32.  The Court finds there is a difference between FAST and IMPULSE
settings, but even in the IMPULSE setting advocated by IDF&G'’s expert Hansen, the

noise from the existing range exceeds most standards by agencies and jurisdictions
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which have thought to consider and establish such standards. Thus, the distinction
between FAST and IMPULSE is without much significance. The Court finds that the
DNL averaging used by IDF&G creates a significant difference in sound measurement,
and that DNL averaging is not appropriate for a gun range used during the day because
at night this area is quiet. The Court notes that regardless of the mode or the
analogous standards, the Farragut Range fails from a noise standpoint. The most
significant factor for the Court as far as noise and nuisance law is concerned is not the
mode in which one measures maximum sound pressure level (whether measured by
PEAK, FAST or IMPULSE), and it is not which noise standards should apply (EPA,
HUD, DoD, Kootenai County Industrial, lllinois or Hawaii). The most significant factor

for the Court is the increase since 2002 in the amount of gunfire, the number of times

such gunfire occurs during the day and the number of rounds shot during the day...all
results of increased use of the range. Even more dramatic is the increase in projected
use of the range by IDF&G.

33.  On behalf of plaintiffs, expert witness Roy Ruel testified as to the
likelihood of bullet escapement from the real property owned and controlled by
defendant IDF&G. Ruel's testimony regarding the likelihood of bullet escapement was
not contradicted in any way by defendant’s experts Clark Vargas or Edward Santos.

34. The distances from the firing line at the Farragut Shooting Range to
private property owned by plaintiffs and others and to unrestricted public areas within
Farragut State Park are less than three-quarters of a mile. Plaintiffs’ Exhibits 16 and

20.
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35.  Small arms ammunition has a maximum range of just under a mile for .22
caliber pistols and rifles to over three miles for .30 caliber rifles. Plaintiffs’ Exhibits 2,
32, 33 and 34. Roy Ruel, a professional mechanical engineer, gave expert opinibn
testimony on behalf of plaintiffs. Ruel has reviewed about 200 other rifle ranges and
performed a Hazard Assessment study on this range. Ruel has performed Hazard
Assessments on other things, but this is his first hazard assessment on a rifle range.
Ruel gave uncontradicted testimony that a 30-0-6 caliber bullet will travel 4,000-5,000
yards, which could hit anYone traveling on Perimeter Road and could hit houses owned
by plaintiffs beyond Perimeter Road. A .50-caliber rifle goes even further than 4,000-
5,000 yards. There is uninhabited land which is part of Farragut State Park between
the back or target end of the range and Perimeter Road. Plaintiffs’ Exhibit 16. While
this strip of land has no dwellings, there are trails on this strip of land that are part of
Farragut State Park. Plaintiffs’ Exhibit 13. Thus, it cannot be said that IDF&G
“controls” this strip of land between the target end of the range and Perimeter Road.
There are dwellings located on the other side of Perimeter Road. At its closest point to
the range, Perimeter Road is much less than 1,000 feet from the target end of the rifle
range. Clark Vargas testified that there are eighteen to twenty residences within 1,000
feet of the range. Plaintiffs’ Exhibit 13 bears this out as well. The residences are just
beyond Perimeter Road. Will Collins, who lives at 1801 E. Perimeter Road, testified he
has heard the “crack” of a bullet overhead while standing on his property. Collins next-
door neighbor Dorothy Eldridgé testified about two occasions, one in 2000 where she
heard a bullet hit a tree above where she was standing on her deck, and another in

2001 where she heard a bullet hit a rock and ricochet. The Court finds these witnesses
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credible. Ruel testified that with a shooter in standing position at the 500-yard range,
raising a rifle barrel one inch compared to the target aim would cause a bullet to go over
the existing berm. Ruel testified that in the prone position at the 500-yard range, raising
the barrel just ¥4 of an inch compared to the target aim would cause a bullet to go over
the existing berm, and raising the barrel one inch would cause a bullet to go over the
trees that are well behind the berm. Ruel testified that on the 200-yard range raising
the barrel one inch compared to target aim would cause a bullet to go over the existing
berm. Ruel testified that unless the range owner controls all land down range, a range

needs to be built so no bullet escapes. Ruel testified that as this range is situated

adjacent to residences and the Perimeter Road, 100% bullet contéinment is required.
Ruel testified that baffling can reduce bullet escapement. Ruel testified no baffling
exists at the range today, and no baffling is called for in the Vargas Master Plan. This
is true even though Clark Vargas stated at a national symposium in 1999: “If you build
in a populated area, your range must be totaliy baffled so that the range owner
can demonstrate to a judge that a round cannot escape.” Clark Vargas testified that
his Vargas Master Plan has side walls in place to contain cross fire and trellis baffles to
reduce the angle of escape, but Vargas did vnot testify about any overhead baffles to
prevent or even reduce a bullet escaping from his proposed improved range. Ruel
testified that a “Hazard Assessment” is appropriate whenever there is a pubic safety
concern, and that Vargas had performed no hazard assessment. Ruel testified that as
planned under the Vargas Master Plan, the safety factor is reduced as compared to the
existing range due to the vast increase in the number of people expected to use this

range after the Vargas Master Plan is implemented. Ruel testified that at present the
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families down range are at risk of bullet escapement from the range onto their property,
and under the Vargas Master Plan they are at an increased risk of bullet escapement
onto their property.

36. The Surface Danger Zone from the Farragut Shooting Range firing line
encompasses a large area of private and public property and extends beyond and down
range from the real property owned and controlled by IDF&G anywhere from one to two
miles. Plaintiffs’ Exhibit 1, G-5 and Exhibit 2, figure 2; Exhibit 13, 14, 15; Exhibit 16,
figure 10; Exhibit 20. The Farragut Shooting Range is not large enough to contain
bullets fired from guns at the firing line within the fenced boundaries of the range.

37.  Approximately three-quarters of a mile down range are private property
homes along Perimeter Road which parallels the IDF&G fence. There are at least 18
occupied residences, including homes of some of the plaintiffs, located within the
Surface Danger Zone. Exhibit 17, 20. Testimony of Clark Vargas.

38.  Park property beyond ownership of the IDF&G commences one-half (1/2)
mile from the shooting range. Park visitors may and do come close to the interior fence
from time to time and are thus exposed to bullets within the one-half mile. Plaintiffs’
Exhibits 13, 14, 15, 16, 17 and 20. Hikers, bikers, and riders on trails and motor
vehicles, including school buses picking up and letting off school children oh Perimeter
Road, are within the Surface Danger Zone. /d.

39. School buses make regular stops to pick up or drop off school children at
several points along Perimeter Road which is in a direct line of fire and well within the

Surface Danger Zone. Plaintiffs’ Exhibits 1; G-5, 14, 15 and 20.
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40. The evidence at trial from the testimony of plaintiffs’ expert Roy Ruel, as
well as the Range Design Criteria prepared by Clark Vargas and the NRA Range
Source Manual establishes the probability that bullets from the firing line at the Farragut
Shooting Range have in the past, may now and will in the future travel beyond the
boundaries of the IDF&G property into the private property of plaintiffs and others and
into the Farragut State Park property used by members of the public. Plaintiffs’ Exhibits
2,3,4,6, 16, 32, 33 and 34. None of this was contradicted by the testimony of
IDF&G’s experts Clark Vargas or Edward Santos. Most notably, as mentioned above,
Clark Vargas stated in his “Design Criteria for Shooting Ranges” given at the Third
National Shooting Range Sympdsium in 1996: “If you build in a populated area, your
range must be totally baffled so that the range owner can demonstrate to a judge that a
round cannot escape. Ranges are very expensive to construct.” Exhibit 2, p. 5 under
“Site Selection”.

41.  The present operation of the Farragut Shooting Range does not provide
overhead and ground baffling, berms and barriers that will fully prevent rounds fired
from rifles or pistols from escaping from the range boundaries to impact on private and
Farragut State Park property and people thereon. Plaintiffs’ Exhibits 32, 33, 34, 38, 39
and 42. Testimony of Clark Vargas. Testimony of Roy Ruel.

42. The IDF&G is not able to acquire more adjoining property down range.
Plaintiffs’ Exhibit B.

43. The IDF&G has created and provided to all persons applying to shoot

upon the range written safety instructions. Defendants’ Exhibit PP. Plaintiffs’ Exhibit

26.
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44. The IDF&G has safety warning signs posted at various prominent
locations on its shooting range. Plaintiffs’ Exhibit 27.

45. ldaho Parks and Recreation Department and the IDF&G entered into a
Memorandum of Understanding in 1982. Defendants' withesses David Leptich and
Randall Butt testified that the Memorandum of Understanding gave range supervision
to the Idaho Department of Parks and Recreation. Defendants’ Exhibit W.

46. Plaintiffs' expert witness Roy Ruel testified that two range managers were
needed on site whenever shooters were using the range. The Design Criteria of Clark
Vargas and the National Shooting Sport Association video support this opinion. As
Clark Vargas stated in his 1999 national symposium: “A completely safe range cannot
be designed. A safe range results if, and only if it is safely operated and if the
participating shooters are controlled by the rules and safety policies.” Plaintiffs’ Exhibit
2, p. 1. “Cost effective range design results only if the designer assumes that the
shooter is going to be controlied.” /d. p. 2. “If the designer knows that the shooter is
not going to be controlled, the only thing that can be designed would be a box with 16-
inch thick walls for the shooter to enter.” Id. “Remember that a safe range results from
controlling your shooters.” Id. p. 8.

47. The testimony of David Leptich and Randall Butt that adequate range
supervision had been regularly prévided was not supported by their admission that
personnel from both departments were on the shooting range for only one hour per
week. The testimony of defendants' withesses that there has been adequate
supervision is not credible nor is it supported by the record. The IDF&G does not

employ or otherwise provide range managers to supervise, enforce or control shooters
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on the firing line nor does it offer training to potential range managers or range users.
No evidence was presented indicating that anyone from the IDF&G or from the Farragut
State Park has ever enforced any of the posted or circulated printed safety rules or
cited any shooter for any violation of those rules.

48. Defendants' “expert” withess Edward M. Santos testified at the trial, but
gave no opinions at the trial. Santos’ testimony consisted of him merely explaining his
training and identifying his report, Exhibit G. On the subject of “range safety”, Santos’
training is minimal, consisting only of a 4-5 day NRA training seminar, and most of that

training consisted of a review of the NRA Range Resource Book. Santos testified that

in his examination of the Farragut Shooting Range he used the NRA standard for "non-
attended range." The Court has read every word of Exhibit G, Santos’ evaluation. The
Court has also reviewed Exhibit 3, the NRA Range Source Book, and can find no
separate standards for “non-attended ranges.” Upon cross examination, Santos couid
not testify as to what criteria he used from the Range Source Book to render any of his
opinions. Accordingly, his opinions in Exhibit G are accorded little weight. The trier of
fact must be made aware upon what an opinion is based. Santos did not provide that.
Santos’ opinions lack the factual foundation required by Idaho Rule of Evidence 703,
and State v. Enyeart, 123 ldaho 452, 849 P.2d 1255 (Ct.App. 1993). Santos’ opinions
regarding unattended ranges are not corroborated by the NRA Range Source Book
which states: “Rules and Regulations must be established for each specific range” and
“If you do promuigate rules and regulations, be sure to enforce them.” Exhibit 3, p. I-1-
19, § 3.05.2.1; p. I-1-24, § 4.04.1. “Control of a facility implies that appropriate authority

is bestowed upon range officers appointed to enforce the rules and regulations.”
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Exhibit 3, p. I-2-3, § 1.03. “All commands are given by a designated range or safety
official, except for cease-fire or misfire.” Exhibit 3, p. 1-2-8, § 4.03.2.

According to Santos, because some other ranges exist in the country which have

no supervision, the Farragut Range needs no supervision. Exhibit G, pp. 3-4. But
Santos fails to explain whether or not those other ranges are in a remote location where
it doesn’t matter if there is bullet escapement, or whether the geography (eg. firing
toward a cliff) or structures (baffles) precludes bullet escapement. In those situations,
an unattended range only creates risks for the shooters and not the general public
outside the range (because there is no public at risk outside the range). Santos’ opinion
that the Farragut Range need not be attended is contradictory to the NRA Range

Source Book, Exhibit 3. Again, Santos supplied no factual foundation for his opinion.

Finally, Santos lacks credibility. Santos testified that the NRA contacted Edward
Santos to review the existing range and review the Vargas Master Plan. However,
Santos’ report (Exhibit G) states that “This evaluation was conducted at the request of
the Idaho Fish and Game Department...” Exhibit G, p. 2.

49. The Vargas Master Plan does not meet and, in numerous instances, is
deficient and falls short of the requirements recommended by Clark Vargas in his
"Design Criteria for Shooting Ranges" presented to the Third National Shooting Range
Symposium sponsored by the National Rifle Association in 1996 and in the lllinois
Department of Natural Resources Shooting Range Safety Plan, rules prepared by Clark
Vargas, Plaintiffs’ Exhibits 2 and 43. Clark Vargas has been involved in the design of
forty-five ranges other than the improvements to the Farragut Range, and those are

only his recent projects. Affidavit of Clark Vargas dated August 24, 2006, Exhibit 1, pp.
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2-13. Given his breadth of experience, if Vargas identified a range similar to Farragut,
with a similar number of residences down range which used no baffles, no sound
attenuation, and yet was acceptable in its community even after its use doubled in one
year and was forecast to increase more than a thousand fold, it would have been very
probative. There was no such testimony. The Court can only assume no such similar
situation exists in the United States. Vargas was involved in the creation of the National
Rifle Association Resource Book (NRARSB). Id,, p. 2, §13. Vargas states: “The
NRARSB is the closest thing to a standard for civilian shooting range design and it is
not a standard!” /d., §[5. Vargas continued: “The NRARSB also states that its
guidelines are not a substitute for professional engineering consultation.” /d. Yet, the
preeminent “engineer” of range design refuses to be held to his own “Design Criteria for
Shooting Ranges”. Vargas states the “Design Criteria for Shooting Ranges” was a
symposium “paper which simply lists the myriad of design criteria considerations
involved” with “range site selection.” Id., p. 3, §10. A review of Vargas' “Design Criteria
for Shooting Ranges” shows that it in no way is limited to “range site selection”. Exhibit
2. The title itself, “Design Criteria for Shooting Ranges” tells you it is not limited to
range site selection. Vargas tells us in his symposium paper: “l will be presenting
guidelines on how to design ranges, but more importantly the reasons for design
considerations.” Exhibit 2, p. 1. That is not a limitation as to “range site selection.” The
Court finds Vargas not credible as to his limitation on his own “Design Criteria for
Shooting Ranges.” Vargas stated in his affidavit that as to the “no blue-sky concept” or

nowu

“fully contained range”, “most civilian ranges do not warrant or require this degree of

more expensive engineering safety design to ensure reasonable expectations of safety
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to range participants and the public at large.” Affidavit of Clark Vargas dated August
24, 2006, p. 4, 7[12. However, Vargas in his “Design Criteria for Shooting Ranges”
states in unequivocal and mandatory language: “If you build in a populated area, your
range must be totally baffled so that the range owner can demonstrate to a judge that a
round cannot escape. Exhibit 2, p. 5. The Court finds Vargas to be the preeminent
expert in his field. However, much of his Vargas Master Plan and many of his opinions
expressed for purposes of this litigation conflict with his “Design Criteria for Shooting
Ranges”, which was not prepared for litigation purposes. To the extent Vargas’
opinions and the Vargas Master Plan conflict with his “Design Criteria for Shooting
Ranges”, the Court finds the opinions expressed in his “Design Criteria for Shooting
Ranges” to be more credible and better reasoned.

50. From a shooter safety standpoint, a managed range would be a good idea
(Plaintiffs’ Exhibits 2 and 3), but is not required. From the plaintiffs’ standpoint, if the
range improvements produce zero bullet escapement, the range need not be
supervised. From the plaintiffs’ stahdpoint, if a baffle is placed above and in front of
each firing position, the chance of bullet escapement from the existing range is
significantly reduced. If such a baffle is place above and in front of each firing position,
and the range is operated at no more than 500 shooters per year, the range need not
be supervised.

51.  As presently operated and funded, IDF&G has no plans for nor financial
support to employ professional or trained range managers. David Leptich testified
IDF&G has had six volunteer “Range Hosts” recently, but they require no firearms

familiarity or any requirement that they be able bodied. Clark Vargas testified he could
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not remember if he iooked at the supervision of the range, but expressed the opinion
that a full-time supervisor would not be required for civilian ranges. The Court finds that
to be inconsistent with his opinions expressed in his "Design Criteria for Shooting
Ranges" presented to the Third National Shooting Range Symposium sponsored by the
National Rifle Association in 1996. Exhibit 2, p. 1, 2 and 8. Roy Ruel testified that at
least two people should be working at the range as supervisors. Otherwise, range rules
do not get enforced. The Court finds Ruel’s testimony to be more credible and
consistent with Vargas’ opinions in his “Design Criteria for Shooting Ranges.” However,
if zero bullet escapement is achieved in the range as constructed, supervision is not
required as supervision in that situation only inures to the benefit of the shooters.

52.  Operation of a shooting range that lacks any baffles without supervision
creates a clear and present danger to all outside the Farragut Shooting Range property
lines. NRA Range Source Book, Exhibit 3; Testimony of Roy Ruel; Opinions of Clark
Vargas stated in his "Design Criteria for Shooting Ranges" presented to the Third
National Shooting Range Symposium sponsored by the National Rifle Association in
1996 and in the lllinois Department of Natural Resources Shooting Range Safety Plan,
Plaintiffs’ Exhibits 2, pp. 1, 2 and 8.

53. ldaho Department of Fish and Game has committed to the Master Plan
created by C. Vargas & Associates, Inc. estimated to cost Three Million Six Hundred
Thousand Dollér ($3,600,000.00) to expand the shooting range. Testimony of David
Leptich. The Vargas Master Plan shows the renovation of the existing 200-yard firing
line to create lanes for one 200-yard, two 100-yard, and three 50-yard firing lanes. The

existing 500-yard range is to be lengthened to 600-yards. The range is planned to
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include trap and skeet fields, mounted cowboy action areas and a 600-yard range for
50 caliber rifles. Plaintiffs’ Exhibits 1 and 29.

54. The Vargas Master Plan provides for simultaneous use of one hundred
thirty (130) shooting stations, whereas the historical use has primarily a ten (10) shooter
limit. Plaintiffs’ Exhibits 1 and 29.

55. The Vargas Master Plan incorporated a Surface Danger Zone based upon
the range standards used by the National Rifle Association and by the United States
Army and Air-Force. Plaintiffs’ Exhibits 1, 4 and 6.

56. The Vargas Surface Danger Zone as applied on the ground at the existing
Farragut Shooting Range extends more than two miles beyond the perimeter fencing of
the IDF&G property. Plaintiffs’ Exhibits 1 G-5, Exhibit 2, figure 2 and Exhibit 16, p. 10,
figure 3.

57. The Surface Danger Zone on page G-5 of the Vargas Master Plan is
labeled as showing that the down range danger zone for high powered rifles extends
5,249 yards or 15,747 feet, i.e., approximately three miles. Rifles and pistols are
labeled on page G-5 with a range of 1,530 yards or 4, 590 feet, approximately 7/8th of a
mile beyond the range boundary. Plaintiffs’ Exhibit 1, figure 2 and Plaintiffs’ Exhibit 2.

58.  The baffles and berms as designed and illustrated in the Vargas Master
Plan will not fully contain all bullets fired from the various identified firing lines.

Plaintiffs’ Exhibits 1, G-5, Exhibit 2, figure 2, Exhibit 16, p. 10, figure 3 and Exhibit 38.

59. Because property owners are Ioéated within the Surface Danger Zone and
individual members of the public can walk or ride within the area where bullets from the

firing lines could land with lethal force, the applicable safety standards require that the
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range be baffled completely from the firing line to the target line. Plaintiffs’ Exhibits 2, 3,
6 and 38.

60. The Vargas Master Plan does not provide for complete baffling to protect
all those within the Surface Danger Zone from bullet escapement. Plaintiffs’ Exhibits 6
and 38.

61. The Farragut Shooting Range as presently exists and as proposed for
expansion in the Vargas Master Plan must, for the safety of all persons within the
Surface Danger Zone, be subject to the "No Blue Sky" rule. Plaintiffs’ Exhibits 2, 6, 38
and 43.

62. The "No Blue Sky" rule is that all pistol and rifle ranges be designed to
include containment to eliminate the "Blue-Sky" view from all potential shooting
positions. Containment must not only be from all firing positions shown on the plans,
but also from the impromptu locations that can be anticipated and available to be
established by shooters. Plaintiffs’ Exhibit 2, 6, 38 and 43.

63.  David Leptich is the Regional Habitat Biologist for IDF&G and is the
IDF&G’s lead individual regarding the range improvement project. At trial, Leptich
testified that in his opinion baffling is not necessary at present and is not included in the
Vargas Master Plan. Leptich admitted this is in part due to cost, but added “Economics
isn't the only issue.” In an earlier deposition, Leptich testified that “economics” is a
“secondary consideration” in choosing not to incorporate baffles. Lepteich deposition,
p. 146. At trial, Leptich testified IDF&G would consider baffiing but it “Depends on if
more people move in down range”, because then “The risk changes”. Leptich

acknowledged that the more shooters, the more rounds you will have, and that in turn
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increases the chances for bullet escapement. Leptich was asked: “if the number of
shooters increases but the population down range remains the same, then the cost
benefit analysis gravitates toward baffling?” To which Leptich responded “absolutely”.
Leptich admitted he wants to turn this into a first-class regional shooting range and
bring in more shooters. However, Leptich testified: “I definitely don’t consider a change
in patronage a change in use.” The Court finds Leptich’s inconsistent testimony not
credible. However, Leptich’s testimony shows that as IDF&G’s representative in charge
of the range project, he is wearing blinders as he proceeds forward with this project.
Further evidence of such is Leptich’s response to Clark Vargas’ statement: “If you build
in a populated area it must be totally baffled so the range owner can demonstrate to a
judge that a round cannot escape”. Exhibit 2, p. 5. Leptich said he interpreted that
rather clear language to mean “highly populated areas”. Further evidence of wearing
blinders is the fact that Leptich testified that even though Clark Vargas (designer of the
very plan Leptich is following) has the opinion that site selection is the most important
criteria (“The most important decision in range design is site selection with safety in
mind”, Exhibit 2, p. 8), IDF&G has never even considered the fact that the site itself
may be inappropriate. Leptich was asked: “If the site selection back in 1950 was a
mistake, you are not prepared to correct that mistake?”, to which Leptich responded: “I
would say that’s correct, we're not approaching it from that direction.” Leptich admitted:
“Clark Vargas was not tasked to examine the appropriateness of the site.” Toward the
end of his testimony Leptich stated: “If this range is improved, the local public benefits
because it is a safer, quieter range.” Neither the claim of increased safety nor the

range being quieter is supported by the evidence.
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CONCLUSIONS OF LAW

1. The Farragut Shooting Range is a sport shooting range within the
meaning of Idaho Code §§ 55-2601 et. seq.

2. Substantial change in expansion of use of the Farragut Shooting Range
has occurred within three years prior to the filing of this lawsuit. Thus, plaintiffs are
qualified to bring this lawsuit within the meaning of ldaho Code § 55-2602.

3. Plaintiff Citizens Against Range Expansion, an unincorporated
association, has representative standing. The named individual plaintiffs, as residents
and property owners, have standing to enforce the claims made in this case.

4. The Court has jurisdiction over the parties. The case is ripe for
adjudication. The Court has continuing jurisdiction over the parties and this dispute.

5. Plaintiffs allege nuisance as their first cause of action. Amended
Complaint, pp. 16-17, § 55-58. Plaintiffs specifically allege private nuisance. Amended
Complaint, p. 16, 1 57. The Idaho Code defines “nuisance” as follows:

Anything which is injurious to health or morals, or is indecent, or offensive

to the senses, or an obstruction to the free use of property, so long as to

interfere with the comfortable enjoyment of life or property, or unlawfully

obstructs the free passage or use, in the customary manner, of any

navigable lake, or river, stream, canal, or basin, or any public park,

square, street, or highway, is a nuisance.

Idaho Code § 52-101. A “public nuisance” is defined as follows:

One which affects at the same time an entire community or neighborhood,

or any considerable number of persons, although the extent of the

annoyance or damage inflicted upon individuals may be unequal.

Idaho Code § 52-102. In Idaho, a “private nuisance” is one that is “not defined by law

as a public nuisance or as a moral nuisance.” ldaho Code § 52-107. Additionally, the
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plaintiffs claim “As authorized by Idaho Code § 52-111, the public is entitled to a
permanent injunction requiring defendants Idaho Fish and Game Department and
Director Steven M. Huffaker to take whatever action is necessary to restore the
operational policy existing in July of 2003 and before limiting the maximum number of
shooters to ten (10) and restricting the times of operation.” (emphasis added).
Amended Complaint, p. 17, § 58. In that the “public” is defined as a community or a

neighborhood, a “public nuisance” has been alleged as well as a private nuisance.

The IDF&G has rights regarding its property and the uses to which it is put. The
“great principle of common law” is that one may not use their property to injure others,
even if authorized by statute. Balfimore & Potomac R.R. Co. v. Fifth Baptist Church,
108 U.S. 317, 331 (1883). “It should be remembered that this property belongs to
appellant, and that it has a right to use it in any lawful manner in which it sees fit to
employ its property, so long as it does not damage anyone else.” Lorenziv. Star
Market Co., 19 Idaho 674, 684, 115 P. 490 (1911). Ransom v. Garden City, 113 ldaho
202, 208, 743 P.2d 70, 76 (1987).

The IDF&G has invoked the protection of Idaho Code § 55-2601, which limits
liability for “sport shooting ranges” in certain situations. Idaho Code § 55-2602(1)
reads: “Except as provided in this section, a person may not maintain a nuisance
action for noise against a shooting range located in the vicinity of that person’s property
if the shooting range was established as of the date the person acquired the property.”
All individual plaintiffs fall under that category. That section continues: “If there is a
substantial change in use of the range after the person acquires the property, the

person may maintain a nuisance action if the action is brought within three (3) years
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from the beginning of the substantial change.” This Court finds there has been a
“substantial change” in the use of the range, beginning in 2002. Thus, plaintiffs are not
barred from bringing their nuisance action.

The increased noise from the firing of rifles and pistols on the Farragut Shooting
Range in the time period of three years prior to the filing of this lawsuit has been
stressful to plaintiffs, offensive to their senses and an obstruction of their free use of
property so as to interfere with their comfortable enjoyment of their lives and their
property, constituting a nuisance as defined in Idaho Code § 52-101. Plaintiffs so
testified and IDF&G put on no evidence to the contrary. No area resident testified that
the noise was not a problem. Gabriel Roth-Marnat lives closest to the range. She
testified she has been awakened at night due to the shooting, her windows rattle, and
twice in 2002 she left her home for a motel due to night shooting. She testified she has
a stress-induced illness due to the noise. Chip Corsi, IDF&G Regional Supervisor for
the Panhandle Region, testified at trial that he had difficulty hearing shots fired at the
range from Bayview, from the park headquarters and from Snowberry Campground.
But at Perimeter Road, Corsi testified he could quite clearly hear the shots, that it was
noticeably louder. Duane Nightingale is an acoustical engineer for the Department of
Defense at the Bayview, Idaho installation. Decibels (dB) measure sound pressure.
Nightingale testified that the threshold of human speech is between 0-30 dB, speech is
between 40-60 dB, a lawn mower is 80 dB, a jet engine is 140 dB and gunfire is 130-
150 dB. Every 10 dB increase is a doubling as humans perceive it (eg. 100 dB is twice
as loud as 90 dB). These measurements are near the source. Meésured at various

distances (various residences along Perimeter Road) from the source (a firing rifle from
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the various firing points at the range), Nightingale measured from 50 dB 2.17 miles
away (in the town of Bayview) from the source, to 76 dB 493 yards from the source to
144 dB 80 yards from the source. Exhibit 16, pp. 13-15. Nightingale testified that
impulsive sound is perceived by humans differently than constant noise like being next
to a busy highway. Impulsive sound “spikes” and is more annoying to human beings.
Nightiengale cited a Swedish study cited by the United States Department of Defense
(Sorensen and Magnusson, 1979), which studied 350 people, and found 10% of the
population are highly annoyed by gunfire at 63 dB, and 38% of the population are highly
annoyed by gunfire at 80 dB. Exhibit 16, p. 16. “It can scarcely be argued that any

habitual noise (whether produced by skilled musicians led by the frank and cultivated

leaders who testified as here, or by domestic animals as in Singer v. James, 130 Md.
382, 100 A. 642) which is so loud, continuous, insistent, not inherent to the character of
the neighborhood, and unusual therein, that normal men, women, and children when
occupying their own homes, however distant, are so seriously incommoded that they
cannot sleep, study, read, converse, or concentrate until it stops is not an
unreasonable, unlawful invasion of their rights.” Five Oaks Corp. v. Gathménn, 190 Md.
348, 354, 58 A.2d 656, 659 (Ct.App.Md. 1948), citing Meadowbrook Swimming Club v.
Albert, 173 Md. 641, 197 A. 146, 148 (Ct.App.Md. 1938). “In all such cases, the
question is, whether the nuisance complained of, will or does produce such a condition
of things as, in the judgment of reasonable men, is naturally productive of actual
physical discomfort to persons of ordinary sensibilities, and of ordinary tastes and
habits, and as, in view of the circumstances of the case, is unreasonable and in

derogation of the rights of the complainant.” Five Oaks, 190 Md. at 354, 58 A.2d at
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659, citing Dittman v. Repp, 50 Md. 516, 33 Am.Rep. 325 (Ct.App.Md. 1879).
A shooting range is not a nuisance per se, but errant bullets could support a
finding of nuisance:

Gun clubs generally are not nuisances per se but, depending on
the surrounding circumstances, may be found to be nuisances in fact. The
conclusion that a shooting range or gun club is a nuisance may be
supported, at least in part, by a finding that the shooting conducted in
those places caused bullets to fall upon or over adjacent estates or roads,
endangering other people and animals. The noise and dust produced by
the operation of a shooting range are also relevant to determining whether
such range constitutes a nuisance.

58 Am Jur. 2d, Nuisance, §211. The locality and surroundings of the challenged
operation or thing becomes an important factor in arriving at a judicial decision as to the |
existence or non-existence of an actionable nuisance. Oak Haven Trailer Court, Inc. v. 4
Western Wayne County Conservation Association, 3 Mich.App. 83, 89, 141 N.W. 2d.

645 (Mich.App. 1966). All the surrounding circumstances are of extreme importance in

determining whether a gun club and its activities do in fact constitute a nuisance. /d.

Whether some of the activities of the gun club constitute a nuisance is a question of

fact for the court to consider. 3 Mich.App. at 90, 141 N.W.2d at 648. In Oak Haven,

the Michigan Court of Appeals upheld the trial court’s refusal to gfant an injunction of a

rifle range. From a noise standpoint, the trial court allowed the range to continue only if

the noise level did not exceed 88 . dB at a distance of one-quarter mile, and with

restricted hours of operation. 3 Mich.App. at 88, 141 N.W.2d at 647. From a safety

standpoint, the appellate court noted the gun club was “built with the most stringent

safety precautions.” 3 Mich.App. at 92, 141 N.W.2d at 649. Kolstad v. Rankin, 179

lILApp.3d 1022, 534 N.E.2d 1373 (lll.App. 1989) discussed Oak Haven, but upheld the
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trial court that granted an injunction against a rifle range. It was noted “The restraint
imposed by an injunction should not be more extensive than is reasonably required to
protect the interests of the party in whose favor it is granted, and shoulid not be so
broad as to prevent defendant from exercising his rights.” 179 III.App-. at 1034, 534
N.E.2d at 1381.

“Reasonableness” is the watchword in these types of cases. In a case dealing
with noise and soot from a dye manufacturing plant, the Supreme Court of
Pennsylvania stated:

“The courts have found it difficult to lay down any precise and inflexible
rule by the application of which it can be determined that a plaintiff in a
given case is entitled to relief by injunction against smoke, fumes, and
noises emitted in the vicinity of his residence. It has been said that a ‘fair
test as to whether a business lawful in itself, or a particular use of
property, constitutes a nuisance, is the reasonableness or
unreasonableness of conducting the business or making the use of the
property complained of in the particular locality and in the manner and
under the circumstances of the case.” 46 C.J. 655. It has also been said:
“Whether the use is reasonable generally depends upon many and varied
facts. No hard and fast rule controls the subject. A use that would be
reasonable under one set of facts might be unreasonable under another.
What is reasonable is sometimes a question of law, and at other times, a
question of fact.” * * * No word is used more frequently in discussing
cases of this kind than the word ‘reasonable,’ and no word is less
susceptible of exact definition. What is reasonable under one set of
circumstances is unreasonable under another. * * * “The utmost protection
the plaintiffs are entitled to from smoke, odors, gases, smudge, and
noises from the defendant's plant is from these things in amounts that are
unnecessary and unreasonable under the circumstances. If the
defendant's plant is emitting more of these annoying things than other
plants in the same business and of equal output are emitting, there is
something wrong with the equipment and management of the defendant's
plant and the smoke, odors, gases, smudge, and noises are unnecessary
and unreasonable. If devices or more efficient management which would
reduce the smoke, odors, gases, smudge and noises and vibrations
issuing from its plant are available to the defendant at a reasonable
expense, it is the duty of the defendant to secure such devices or
management, and, if it fails to do so, the smoke, noises, etc., emitting
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from its plant may be regarded as unnecessary and unreasonable.’
Hannum v. Gruber, 346 Pa. 417, 423-24, 31 A.2d 99, 102-03 (Penn. 1946). In the
present case, it is the significant increased use of the range resulting from better
access and publicity by IDF&G that has caused the use of the range to become
unreasonable from a noise standpoint alone. Safety concerns are another issue. Both
as to noise and as to safety, there are “devices or more efficient management” outlined
by IDF&G’s own designer, Clark Vargas, that if implemented by IDF&G would cause
that unreasonableness to become reasonable. |

Racine v. Glendale Shooting Club, Inc., 755 S.W.2d 369 (Ct.App. Missouri 1988)
is on point. In that case, the gun club begah operation in 19786, but beginning in June of
1982 the use of the club increased dramatically. The club started with one firing range
and increased to five, from two shooting events a year to fifty. “The number of
participants at matches as well as the number of rounds fired at matches and the
number of high-power matches had all dramatically increased.” 755 S.W.2d at 372.
The appellate court upheld the trial court’s use of a “limited injunction” after finding the
existence of a nuisance. The trial court limited the discharge of high-powered firearms,
limited shooting hours, limited the number of matches and limited the numbers of
shooters that could shoot at a time. 75 S.W.2d at 371. The appellate court upheld the
trial court’s attempt to “abate the nuisance...so that there is no permanent damage from
that nuisance.” 75 S.W.2d at 373. The appellate court noted: “The injunctive relief
granted does not clearly allow a use beyond that found to be acceptable by plaintiffs
prior to June 1982." /d.

Davis v. Izaak Walton League of America, 717 P.2d 984 (Colo.Ct.App. 1986)
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affirmed the trial court’s grant of an injunction based on public nuisance (not on private
nuisance) on a shooting range until dust problems were corrected and until the noise
from discharging firearms were brought within statutory limits. Safety was not a
concern in that case as the range was oriented so all shooting was focused away from
plaintiff's property.

Other courts have used permanent injunctions when shooting ranges are no
longer safe and constitute a nuisance. Citizens for a Safe Grant v. Lone Oak
Sportsmen’s Club, Inc., 624 n.w.2D 796 (Ct.App. Minn. 2001); Wolcott v. Doremus, 11
Del.Ch. 58, 95 A.904 (Ct.Chancery Deleware 1915); Fraser Twonship v. Linwood-Bay
Sportsman’s Club, 270 Mich.App. 289, 715 N.W.2d 89 (Ct.App. Mich. 2006).

6. The present operation of the Farragut Shooting Range, which allows
escapement of bullets beyond Farragut State Park/IDF&G boundaries into the Surface
Danger Zone encompassing plaintiffs’ private property and Farragut State Park property
open to members of the public, constitutes a clear and present danger to the safety and
health of plaintiffs and other persons in the area.

7. Plaintiffs request a permanent injunction “ordering defendants Idaho
Department of Fish and Game and Director Steven M. Huffaker to close the Farragut
Wildlife Management Area to all persons with pistols, rifles and firearms using or
intending to use live ammunition.” Plaintiffs’ Proposed Findings of Fact and
Conclusions of Law, p. 17, 1 7. The Court finds this remedy is not warranted. Except
for the fact that the existing range contains no baffle, the range is relatively safe as to

its level of use up to and including 2002.
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installation of a baffle above and in front of every firing position, to reduce bullet
escapement over the berms at the end of the range will result in a significantly safer
range at little added expense. There was testimony about various materials used in
baffles, that if a bullet strikes a wood baffle it will likely need to be replaced, where
baffles made of concrete and other materials are more durable. The IDF&G is free to
construct the baffles from any material it chooses, but it must maintain those baffles.
Once the IDF&G installs those baffles at each firing station, it is free to operate the
range up to 500 shooters per year. As authorized specifically by Idaho Code §52-111
and, in general, by the duty of the courts to protect members of the public from known
and controllable dangers, plaintiffs are entitled to an injunction ordering defendants
Idaho Department of Fish and Game and Director Stéven M. Huffaker to close the
Farragut Wildlife Management Area to all persons with pistols, rifles and firearms using
or intending to use live ammunition, until a baffle is installed over every firing position.
Once baffles are installed, and the Court has lifted that injunction, IDF&G may operate
that range in the same manner in which it historically has (ie., without any on site
supervision), up to 500 shooters per year. Once IDF&G has realized that number in a
given year, it must close the range for the remainder of thaf calendar year.

Idaho Department of Fish and Game is limited to 500 shooters per year because
the Court finds such number to be a significant change in use compared to 2002. The
Farragut State Park shooter sign-up sheets produced by IDF&G show 182 shooters
(including counting numbers within groups) for 2002. Given the fact that those records
are incomplete, the Court gives IDF&G the benefit of the doubt that perhaps up to 250

shooters actually used the range in 2002. Doubling that amount to 500 shooters per
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year is a significant increase in the number of shooters per year, but acceptable. The
doubling of use compared to 2002 seems to have been the significant increase that
area residents found the start of becoming a nu.isance', and use continued to increase
even further. The doubling of use compared to 2002 is a significant increase, but the
Court finds is not likely to be a nuisance.

If IDF&G wishes to exceed 500 shooters per year, it must make improvements to
the range that will address noise and safety considerations.

8. The Vargas Master Plan, as presented and accepted by IDF&G and
admitted in evidence in this case, does not provide baffles, berms and safety measures
adequate to prevent bullet escapement beyond the boundaries of the property owned
and controlled by IDF&G. An issue in this litigation is what standards should apply.
There are no federal or state regulations for gun ranges. Kootenai County Building and
Planning Department regulation on “Gun clubs, rifle ranges, archery ranges, Section
33.02, is of little help since, other than stating minimum areas and minimum distance
between dwelling and target, the regulation defers to other criteria for safety: “All
facilities shall be designed and located with full consideration to the safety factors
involved in such use.” Exhibit R. The NRA Range Source Book (NRARSB) specifically
states that its material furnishes design strategies and suggestions and does not furnish
necessary design criteria. “For these reasons, this source book may not be utilized to
establish design standards or criteria for ranges.” Affidavit of Clark Vargas, Exhibit 2, p.
I-3. On several occasions the source book states that professional evaluation is
necessary. Professional evaluations were performed by Roy Ruel on behalf of the

plaintiffs and Edward Santos on behalf of defendants. As mentioned above, Santos
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provided little substance to his opinions. Roy Ruel’s opinions were supported by sound
engineering principles, and Ruel's opinions were consistent with Clark Vargas’ "Design
Criteria for Shooting Ranges" presented to the Third National Shooting Range
Symposium sponsored by the National Rifle Association in 1996 and in the lllinois
Department of Natural Resources Shooting Range Safety Plan, rules prepared by Clark
Vargas, Plaintiffs’ Exhibits 2 and 43. The Court finds Clark Vargas to be preeminent in
the field of gun range design. However, the Vargas Master Plan does not meet and, in
numerous instances, is deficient and falls short of the requirements recommended by
Clark Vargas in his "Design Criteria for Shooting Ranges" presented to the Third
National Shooting Range Symposium sponsored by the National Rifle Association in
1996 and in the lllinois Department of Natural Resources Shooting Range Safety Plan,
rules prepared by Clark Vargas, Plaintiffs’ Exhibits 2 and 43.

IDF&G claims the Vargas “Design Criteria for Shooting Ranges” should not be
relied on by the plaintiffs because it was provided as a general review of design criteria
to impress the importance of range site selection and was not meant to provide
regulatory guidance. That argument is not persuasive. Nothing in Vargas’ “Design
Criteria for Shooting Ranges” limits that document to site selection. The focus of the
entire document is as the title indicates, safe range design. Vargas is the designer of
the Vargas Master Plan for the Farragut Range. Idaho Department of Fish and Game
cannot be heard to complain if Vargas’ Master Plan does not live up to his own criteria
that he has espoused at a national symposium. Idaho Department of Fish and Game
cannot ignore Vargas’ opinions either as to safe range design or as to site selection.

While IDF&G has a range, it is a range that has been used by less than one shooter per
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day. Idaho Department of Fish and Game now desires to expand the use of that range
three thousand times, yet refuses to consider the appropriateness (as defined by their
own range designer, Clark Vargas) of such an expanded range in its present
community.

9. Plaintiffs claim they “are entitled to judgment of this Court that defendants
Idaho Department of Fish and Game and Director Steven M. Huffaker cease all efforts
to obtain funds and to carry out the Vargas Master Plan.” Plaintiffs’ Post Trial Proposed
Findings of Fact and Conclusions of Law, p. 17, {1 9. The Court finds this remedy is not
warranted. For example, if IDF&G were to find sufficient funding and build an enclosed
range, plaintiffs could not be heard }to complain about safety or noise considerations.

The Idaho Department of Fish and Game is free to seek any funding it wishes.
The Idaho Department of Fish and Game is free to build any improvements upon its
property. Howéver, use levels will remain capped at 500 shooters per year unless
these two concerns have been addressed: 1) includ