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Plaintiff-Appellant,
-vs-

CLYDE FILLMORE, an individual and
JOHN FILLMORE, an individual,

Defendants-Respondents.

Appealed from the District of the Third Judicial District
for the State of Idaho, in and for Canyon County

Honorable THOMAS I. RY AN, District Judge
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Jon C. Gould ![
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Attorneys for Appellant

Bruce M. Smith
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WELL DRILLING & DEVELOPMENT,

Plaintiff-Appellant,
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CLYDE FILLMORE, an individual and
JOHN FILLMORE, an individual,

Defendants-Respondents.

Appeal from the Third Judicial District, Canyon County, Idaho.

HONORABLE THOMAS J. RYAN, Presiding

Daniel V. Steenson and Jon C. Gould, RINGERT LAW CHTD.,
P. O. Box 2773, Boise, Idaho 83701-2773

Attorneys for Appellant

Bruce M. Smith, MOORE SMITH BUXTON & TURCKE, CHTD.,
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Date: 5/9/2011
Time: 03:27 PM

Page 10of6

Date

udicial District Court - Canyon Count
ROA Report
Case: CV-2008-0010463-C Current Judge: Thomas J Ryan
Gary W Duspiva vs. Clyde Fillmore, etal.
Gary W Duspiva vs. Clyde Fillmore, John A Fillmore

Other Claims

User. RANDALL

Judge

10/3/2008

12/8/2008
1/15/2009

1/27/2009
7/27/2009
8/7/2009

8/12/2009

9/15/2009

10/15/2009

10/21/2009
10/23/2009

11/25/2009

12/1/2009

12/3/2009

12/11/2009
12/17/2009

New Case Filed-Other Claims
Summons Issued (2)

Filing: U - Fee for opening any other civil case not listed on the schedule
Paid by: jon gould Receipt number: 0342093 Dated: 10/3/2008 Amount:
$88.00 (Check) For: Duspiva, Gary W (plaintiff)

Acceptance of Service

Filing: 17 - All Other Cases Paid by: Smith, Bruce M (attorney for Fillmore,
Clyde) Receipt number: 0363507 Dated: 1/15/2009 Amount: $58.00
(Check) For: Fillmore, Clyde (defendant)

Answer and Counterclaim
Motion for leave to amend complaint
response to counterclaim
Notice Of Proposed Dismissal Issued

Motion to retain

Affidavit in support of motion

Order Retaining Case on Court Calendar

Reviewed And Retained

def's reponse to pltf's motion to retain on calendar

Notice of Telephonic Scheduling Conference 10-15-09

Hearing Scheduled (Conference - Telephone 10/15/2009 01:30 PM)

Scheduling

Hearing result for Conference - Telephone held on 10/15/2009 01:30 PM:
Hearing Held - in chambers

Amended Complaint Filed

Mediation Order

Hearing Scheduled (Jury Trial 08/23/2010 09:00 AM) 3 day
Hearing Scheduled (Pre Trial 07/15/2010 11:00 AM)

Order Setting Case for trial & Pt & Scheduling Order

Petition for order of contempt and sanctions

Affidavit of bruce smith

Notice Of Hearing 12/17/2009

Thomas J Ryan
Thomas J Ryan
Thomas J Ryan

Thomas J Ryan
Thomas J Ryan

Thomas J Ryan
Thomas J Ryan
Thomas J Ryan
Thomas J Ryan
Thomas J Ryan
Thomas J Ryan
Thomas J Ryan
Thomas J Ryan
Thomas J Ryan
Thomas J Ryan
Thomas J Ryan

Thomas J Ryan

Thomas J Ryan
Thomas J Ryan
Thomas J Ryan
Thomas J Ryan
Thomas J Ryan
Thomas J Ryan
Thomas J Ryan
Thomas J Ryan

Hearing Scheduled (Motion Hearing 12/17/2009 09:00 AM) defs contempt Thomas J Ryan

motion
Motion to strike

Memorandum in support of motion

Affidavit of jon gould

Notice Of Hearing 12/17/2009

Response to ptif's memorandum in support of pltfs motion to strike

Thomas J Ryan
Thomas J Ryan
Thomas J Ryan
Thomas J Ryan
Thomas J Ryan

Hearing result for Motion Hearing held on 12/17/2009 09:00 AM: Hearing Thomas J Ryan

Held defs contempt motion/ pltfs motion strike

000001



Date: 5/9/2011
Time: 03:27 PM

Page 2 of 6

udicial District Court - Canyon Count

ROA Report

Case: CV-2008-0010463-C Current Judge: Thomas J Ryan
Gary W Duspiva vs. Clyde Fillmore, etal.

Gary W Duspiva vs. Clyde Fillmore, John A Fillmore

Other Claims
Date Judge
12/17/2009 Hearing result for Motion Hearing held on 12/17/2009 09:00 AM: District Thomas J Ryan
Court Hearing Held
Court Reporter: Kim Saunders
Number of Transcript Pages for this hearing estimated: less than 100
1/20/2010 Memorandum Decision & Order RE: Contempt Thomas J Ryan
2/8/2010 Notice of Intent to Take Default (fax) Thomas J Ryan
2/11/2010 Answer to Amended Complaint and Counterclaim of Clyde Fillmore and Thomas J Ryan
John Fillmore (fax)
2/19/2010 response to 2/12/2010 counterclaim of clyde and john fillmore Thomas J Ryan
2/22/2010 Notice of Service Re: Discovery Thomas J Ryan
2/26/2010 Notice of disclosure of experts Thomas J Ryan
3/16/2010 Notice Of Service Thomas J Ryan
4/1/2010 Notice Of Service Thomas J Ryan
4/29/2010 Disclosure of Plaintiff's Expert Witnesses Thomas J Ryan
Notice Of Service of Plaintiffs Responses to Defendants' First Requests for Thomas J Ryan
Production of Documents
Notice Of Service of plaintiff's Answers to Defendants' First Set of Thomas J Ryan
Interrogatories
5/4/2010 Notice Of Taking Deposition john fillmore Thomas J Ryan
Notice Of Taking Deposition clyde fillmore Thomas J Ryan
6/8/2010 Notice Of Taking Deposition of Gary Duspiva Duces Tecum Thomas J Ryan
6/10/2010 Notice Of Service of Defendants' First Supplemental Response to Plaintiff's Thomas J Ryan
Interrogatory No. 2
6/18/2010 Defendants’ Motion for Summary Judgment Thomas J Ryan
Affidavit of John Fillmore in Support of Defendants' Motion for Summary Thomas J Ryan
Judgment
Affidavit of Bruce M Smith in Support of Defendants’ Motion for Summary  Thomas J Ryan
Judgment
Affidavit of Clyde Fillmore in Support of Defendants' Motion for Summary  Thomas J Ryan
Judgment
Memorandum in Support of Defendant's Motion for Summary Judgment Thomas J Ryan
Notice Of Hearing 7-15-10 Thomas J Ryan
6/25/2010 Motion for Summary Judgment Thomas J Ryan
Affidavit of Jon C Gould Thomas J Ryan
Affidavit of Gary Duspiva Thomas J Ryan
Memorandum in Support of Plaintiff's Motion for Summary Judgment Thomas J Ryan
Notice Of Hearing 7-22-10 Thomas J Ryan
Hearing Scheduled (Motion Hearing 07/22/2010 09:00 AM) plts motn for Thomas J Ryan
summ judg
7/1/2010 Order Resetting Case for Hearing Thomas J Ryan
Hearing result for Pre Trial held on 07/15/2010 11:00 AM: Hearing Thomas J Ryan

Vacated defs motn for summ judg

000002
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Date: 5/9/2011 dicial District Court - Canyon Coun
Time: 03:27 PM ROA Report
Page 3 of 6 Case: CV-2008-0010463-C Current Judge: Thomas J Ryan
Gary W Duspiva vs. Clyde Fillmore, etal.
Gary W Duspiva vs. Clyde Fillmore, John A Fillmore

Other Claims

Date Judge
7/1/2010 Hearing result for Motion Hearing held on 07/22/2010 09:00 AM: Hearing Thomas J Ryan
Vacated plts motn for summ judg

Hearing Scheduled (Motion Hearing 07/22/2010 01:30 PM) plts and defs Thomas J Ryan
motn for summ judg

7/8/2010 Affidavit of Thomas Neace (fax Thomas J Ryan
Def Response to Plt Memorandum in support of Plt Mo for Summary Thomas J Ryan
Judgment (fax
Second Affidavit of Bruce M Smith (fax Thomas J Ryan
7/9/2010 Brief in response to defendants motion for summary judgment Thomas J Ryan
Second Affidavit of gary duspiva Thomas J Ryan
Affidavit rob whitney Thomas J Ryan
Affidavit schuyler enochs Thomas J Ryan
Affidavit ron smith Thomas J Ryan
Second Affidavit jon‘gould Thomas J Ryan
defendants Motion in limine (fax) Thomas J Ryan
defendants Objection to submission by pltf in support of motion for Thomas J Ryan
summary judgment (fax)
Notice Of Hearing 7/22/2010 (fax) Thomas J Ryan
Affidavit of tany hackett (fax) Thomas J Ryan
7/12/2010 Pltf's Objection to submissions by defendant and motion to strike (fax) Thomas J Ryan
Memorandum in support of objection (fax) Thomas J Ryan
7/15/2010 Defin?tants’ Motion for Leave to Shorten Time for Filing Affidavit of Tony ~ Thomas J Ryan
Hacke

Affidavit of Bruce M Smith in Support of Motion for Leave to Shorten Time Thomas J Ryan
for Filing Affidavit of Tony Hackett

Notice Of Hearing 7-22-10 Thomas J Ryan
Pre Trial Submissions by Clyde Fillmore and John Fillmore (fax) Thomas J Ryan
Defendants’ Witness List (fax) Thomas J Ryan
Defendant's Exhibit List (fax) Thomas J Ryan
7/16/2010 Reply Memorandum to Defendants’ Response to Plaintiff's Memorandum in Thomas J Ryan
Support of Plaintiff's Motion for Summary Judgment
Objection to defendants motion for leave to shorten time (fax) Thomas J Ryan
Affidavit rob whitney (fax) Thomas J Ryan
7/19/2010 Plaintiff's Witnesses and Exhibits List Thomas J Ryan
Plaintiff's Pre-trial Statement and Facts Thomas J Ryan
7/21/2010 third Affidavit of jon gould (fax) Thomas J Ryan

Defendants' Response to Plaintiff's Objection to Submissions by Defendant Thomas J Ryan
and Motion to Strike (fax)

7/22/2010 Hearing result for Motion Hearing held on 07/22/2010 01:30 PM: Hearing Thomas J Ryan
Held plts and defs motn for summ judg/defs motn for leave to shorten time
to file affd
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Date: 5/9/2011
Time: 03:27 PM
Page 4 of 6

dicial District Court - Canyon County
ROA Report

Case: CV-2008-0010463-C Current Judge: Thomas J Ryan
Gary W Duspiva vs. Clyde Fillmore, etal.

Gary W Duspiva vs. Clyde Fillmore, John A Filimore

Other Claims
Date Judge
7/22/2010 Hearing result for Motion Hearing held on 07/22/2010 01:30 PM: Motion = Thomas J Ryan
Denied plts and defs motn for summ judg - motion in limine was moot
District Court Hearing Held Thomas J Ryan
Court Reporter: Kim Saunders
Number of Transcript Pages for this hearing estimated: less than 100
7/23/2010 Plaintiffs Witness List (fax) Thomas J Ryan
7/27/2010 Motion in Limine to Exclude Defendants' Expert Witnesses (fax) Thomas J Ryan
7/28/2010 Motion in limine to exclude defendants expert witness Thomas J Ryan
Defendants Objection to plaintiff's witness list Thomas J Ryan
8/2/2010 defendants response to pltf's motion in limine to exclude def's expert Thomas J Ryan
witness
8/16/2010 Hearing Scheduled (Motion Hearing 08/19/2010 01:30 PM) motn in limine Thomas J Ryan
re: expert witnesses
TELEPHONIC
8/17/2010 Plaintiff's Stipulation to defendants exhibits (fax) Thomas J Ryan
Notice of telephone hearing Thomas J Ryan
8/19/2010 Notice Of Service of Defendants' First Supplemental Response to Plaintiffs Thomas J Ryan
Interrogatory No. 3
Defendants' Stipulation to Plaintiff's Exhibits Thomas J Ryan
Notice Of Service of Defendants’ First Supplemental Response to Plaintiffs Thomas J Ryan
Interrogaotry No 4
Hearing result for Motion Hearing held on 08/19/2010 01:30 PM: Hearing Thomas J Ryan
Held motn in limine re: expert witnesses
TELEPHONIC
Hearing result for Motion Hearing held on 08/19/2010 01:30 PM: District Thomas J Ryan
Court Hearing Held
Court Reporter: Kim Saunders
Number of Transcript Pages for this hearing estimated: less than 100
8/23/2010 Affidavit Of Service Thomas J Ryan
Affidavit Of Service Thomas J Ryan
Hearing result for Court Trial held on 08/23/2010 09:00 AM: Court Trial Thomas J Ryan
Started 3 day
Hearing result for Court Trial held on 08/23/2010 09:00 AM: District Court Thomas J Ryan
Hearing Held
Court Reporter: am - none/ pm - Yvonne Hyde Gier
Number of Transcript Pages for this hearing estimated: less than 500
8/24/2010 Hearing Held Thomas J Ryan
District Court Hearing Held Thomas J Ryan
Court Reporter: Debora Kreidler
Number of Transcript Pages for this hearing estimated: less than 500
8/25/2010 Hearing Held - case under advisement Thomas J Ryan
District Court Hearing Held Thomas J Ryan

Court Reporter: Kim Saunders
Number of Transcript Pages for this hearing estimated: less than 500
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udicial District Court - Canyon Count

ROA Report

Case: CV-2008-0010463-C Current Judge: Thomas J Ryan
Gary W Duspiva vs. Clyde Fillmore, etal.

Gary W Duspiva vs. Clyde Fillmore, John A Fillmore

Date: 5/9/2011
Time: 03:27 PM

Page 5of6

User: RANDALL

Other Claims

Date Judge

8/27/2010 Miscellaneous Payment: CD Copies Paid by: John Gould, Atty Receipt Thomas J Ryan
number: 0053970 Dated: 8/27/2010 Amount: $12.50 (Cash)

9/1/2010 Transcript Filed - testimony of John Fillmore held on August 25, 2010 Thomas J Ryan

9/7/2010 Transcript Filed - Excerpt of 8/23/10 Court Trial Thomas J Ryan

9/13/2010 Transcript Filed - testimony of Edward Squired held on August 25, 2010 Thomas J Ryan

9/17/2010 Plaintiff's closing argument Thomas J Ryan
Plaintiffs Closing Argument (fax) Thomas J Ryan

9/24/2010 Closing Argument Brief of John Fillmore and Clyde Fillmore Thomas J Ryan

10/1/2010 Plaintiff's reply to defendant's closing argument Thomas J Ryan

10/18/2010 Findings of Fact and Conclusions of Law Thomas J Ryan

11/3/2010 Def's Motion for atty fees and cost Thomas J Ryan
Def's Memorandum of Costs and Fees Thomas J Ryan
Affidavit of Bruce Smith Thomas J Ryan

11/15/2010 Motion to disallow (fax) Thomas J Ryan

11/23/2010 Notice Of Hearing 1-20-11 Thomas J Ryan
Hearing Scheduled (Motion Hearing 01/20/2011 09:00 AM) defs motn for Thomas J Ryan
fees & costs

12/9/2010 Defendants reply to plaintiffs response to defendants motion for attorney =~ Thomas J Ryan
fees and costs (fax)

12/13/2010 Judgment Thomas J Ryan
Civil Disposition entered for: Fillmore, Clyde, Defendant; Fillmore, John A, Thomas J Ryan
Defendant; Duspiva, Gary W, Plaintiff. Filing date: 12/13/2010 $27,500.00

12/14/2010 Amended Notice of Hearing Re: Fees and Costs Thomas J Ryan
Hearing result for Motion Hearing held on 01/20/2011 09:00 AM: Hearing Thomas J Ryan
Vacated defs motn for fees & costs
Hearing Scheduled (Motion Hearing 01/14/2011 01:30 PM) Thomas J Ryan

12/22/2010 Amended Notice of Hearing 2/17/2011 Thomas J Ryan
Hearing Scheduled (Motion Hearing 02/17/2011 09:00 AM) def motn atty Thomas J Ryan
fees/costs

12/30/2010 Application for Writ Thomas J Ryan
Affidavit of Bruce M Smith in support of Application Thomas J Ryan
Writ Issued Canyon Thomas J Ryan
Miscellaneous Payment: Writs Of Execution Paid by: Moore Smith Receipt Thomas J Ryan
number: 0080267 Dated: 12/30/2010 Amount: $2.00 {Check)

1/24/2011 Filing: L4 - Appeal, Civil appeal or cross-appeal to Supreme Court Paid Thomas J Ryan

by: Gould, Jon C (attorney for Duspiva, Gary W) Receipt number: 0084846
Dated: 1/24/2011 Amount: $101.00 (Check) For: Duspiva, Gary W
(plaintiff)

Bond Posted - Cash {Receipt 84850 Dated 1/24/2011 for 200.00-Reporter
Transcript

Notice of Appeal
Appealed To The Supreme Court

000005
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Date: 5/9/2011
Time: 03:27 PM

Page 6 of 6

udicial District Court - Canyon Count

ROA Report

Case: CV-2008-0010463-C Current Judge: Thomas J Ryan
Gary W Duspiva vs. Clyde Fillmore, etal.

Gary W Duspiva vs. Clyde Fillmore, John A Fillmore

Other Claims
Date Judge
2/7/2011 S C - Order Conditionally Dismissing Appeal Thomas J Ryan
Defendant's Request to Supplement Cierk's Record on Appeal {fax) Thomas J Ryan
2/8/2011 Bond Posted - Cash (Receipt 88350 Dated 2/8/2011 for 436.80) (For Court Thomas J Ryan
Reporter - Kim Saunders)
Bond Posted - Cash (Receipt 88352 Dated 2/8/2011 for 100.00)(for Clerks Thomas J Ryan
Record)
2/11/2011 Writ Returned $4640.34 Thomas J Ryan
2/17/2011 Hearing result for Motion Hearing held on 02/17/2011 09:00 AM: Hearing Thomas J Ryan
Held def motn atty fees/costs - under advisement
Hearing result for Motion Hearing held on 02/17/2011 09:00 AM: District Thomas J Ryan
Court Hearing Held
Court Reporter: Kim Saunders
Number of Transcript Pages for this hearing estimated: less than 100
Case Taken Under Advisement Thomas J Ryan
2/25/2011 Notice of certain costs and fees (fax) Thomas J Ryan
3/9/2011 Memorandum Decision and Order Re: Attorney's Fees Thomas J Ryan
Civil Disposition entered for: Filimore, Clyde, Defendant; Fillmore, John A, Thomas J Ryan
Defendant; Duspiva, Gary W, Plaintiff. Filing date: 3/9/2011 $57,761.15 for
fees and costs
3/18/2011 Defendants' Motion for Reconsideration of Award of Attorney Fees and Thomas J Ryan
Costs
Memorandum in Support of Defendants' Motion for Reconsideration of Thomas J Ryan
Award of Attorney Fees and Costs
3/25/2011 Plaintiff's Response to Defendants’ Motion for Reconsideration of Award of Thomas J Ryan
Attorney Fees and Costs (fax)
3/30/2011 Notice of Intent to take Motion for Reconsideration Under Advisement Thomas J Ryan
without Oral Argument
4/5/2011 Reply Brief on Defendants' Motion for Reconsideration of Award of Attorney Thomas J Ryan
Fees and Costs (fax)
4/13/2011 Bond Converted (Transaction number 6060 dated 4/13/2011 amount Thomas J Ryan
436.80)
Bond Converted (Transaction number 6061 dated 4/13/2011 amount 3.25) Thomas J Ryan
4/20/2011 Memorandum Decision Upon Motion for Reconsideration Thomas J Ryan
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' !
WJ ON C. GOULD (ISB #6709) F |

RINGERT LAW CHARTERED L D |
455 S. Third Street, P.O. Box 2773 ,

Boise, Idaho 83701-2773 OCT 03 2 !
Telephone: (208) 342-4591 08

Facsimile: (208) 342-4657 CANYON COUNTY CLERK |

D. BUTLER, DEPUTY
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE !

STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON !

GARY DUSPIVA dba GARY DUSPIVA
WELL DRILLING & DEVELOPMENT,

CASE NO. CVUJ” 104063 |

COMPLAINT

Plaintiff,
Vs.

CLYDE FILLMORE, an individual and
JOHN FILLMORE, an individual,

Defendants.

et N Nt N Nt Nt et it e Nt N’

COMES NOW the Plaintiff, Gary Duspijva dba Duspiva Well Drilling & Development
(hereinafter “Plaintiff”), by and through his counsél, Ringert Law Chartered, and hereby bring this
Complaint against the Defendants Clyde Fillmore and John Fillmore (hereinafter ‘:Defendants”), and
alleges and complains as follows:

GENERAL ALLEGATIONS
L
Plaintiff is a licensed well driller in the State of Idaho operating under drillers license no.

395.

COMPLAINT - Page 1
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IL.

Plaintiff is in the business of providing drilling services including installation and completion

of wells in Idaho under the assumed name of Duspiva Well Drilling and Development.
L

Defendant Clyde Fillmore resides at 23252 Homedale Road, Wilder, Canyon County, Idaho

83676. |
Iv.

Defendant John Fillmore, upon belief and information, owns the real property described as

23258 Homedale Road, Wilder, Canyon County, fdaho 83676 (hereinafter the “Property”).
V.

Commencing in or about June, 2007, Defendants Clyde Fillmore and John Fillmore met with
Plaintiff to discuss the cost of drilling a single famity domestic well at the Property, potential drilling
concerns including sand production, and location bf proposed well on the Property.

VL

Defendants John Fillmore and Clyde Fillmore entered into an oral agreement with Plaintiff
whereby Plaintiff would the supply the equipmenf and materials for well construction, install and
complete a groundwater well in a thorough and wé)rkman like manner for the use and convenience
of Defendant John Fillmore on the Property and Defendants promised payments and other amounts
owed to Plaintiff for his drilling services.

VIIL.
Plaintiff and Defendant John Fillmore signed a “start card” on or about June 11, 2007, to

initiate drilling activities under drilling permit no. D0047109 on the Property.

COMPLAINT - Page 2
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VIIL .
On or about June 12, 2007, Plaintiff began drilling activities at the Property.
IX
|
Plaintiff developed each water producing llayer encountered during the drilling activities.
X.
After completing development at each water bearing layer, Plaintiff and Defendant Clyde
Fillmore discussed the results of the development.
XL
Defendant Clyde Fillmore authorized Plaintiff to continue drilling after each discussion
following each development activity.
XI#.
Plaintiff provided Defendant Clyde Fillmore with timely and accurate summaries of the
drilling and well construction costs.
XII.
On or about August 2, 2007, Defendant Clyde Fillmore paid Plaintiff $10,000.00 for the
drilling and well construction services provided by Plaintiff.
XIV.
On or about August 8, 2007, Plaintiff drilled to a depth of 836 feet below ground surface and
encountered soil cuttings having a temperature of ffapproximately 92 degrees Fahrenbheit.
XV.

On or about August 16, 2007, an Application For Drilling Permit under drilling permit no.

D0047109 for a low temperature geothermal well with a proposed maximum depth of over 1,000

COMPLAINT - Page 3
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feet was executed by Defendant John Fillmore.
XVL.
On or about September 13,2007, Defendant Clyde Fillmore paid Plaintiff $10,000.00 for the
drilling and well construction services provided by Plaintiff.
XVII.
On or about October 10, 2007, Plaintiff completed well development activities.
XVIII.

On or about November 19, 2007, Plaintiff submitted a Completion Plan to IDWR for the

Fillmore well that include two alternatives for we];l completion.
XIX.

In a letter dated April 25, 2008, from John Homan, Deputy Attorney General, State of Idaho,

approved Alternative No. 2 subject to six (6) amendments to the previous conditions.
XX.

The approved Completion Plan required Plaintiff to provide Defendants with a cost estimate

for well completion and a cost estimate for well abandonment.
XXI.

The approved Completion Plan required ]jefendants to provide Plaintiff with a decision to
either complete the well or abandon the well within five (5) days of receipt of Plaintiff’s plans and
cost estimates.

XXIL
Plaintiff provided counsel for the Defen:dants with both a plan and cost estimate for

abandonment and a plan and cost estimate for completion in a timely manner.
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XXIIIL.
Defendants failed to respond to Plaintiff.
v
On or about June 11, 2008, Plaintiff informed Defendants that a stand-by drilling charge of
$750.00 per day beginning on June 3, 2008, until Defendants direct Plaintiff on whether to complete
or abandon the well.
As of October 1, 2008, Defendants had not instructed Plaintiff on whether to complete or
abandon the well.
XXVL
Although demands have been made upon j)efendants, they have failed to pay the amounts

they owe Plaintiff.

COUNT ONE (BREACH OF CONTRACT)

XXVIL
Plaintiffs reallege paragraphs 1 through 26 as though fully set forth hereat.
XXV‘_III.
Plaintiff has timely performed all of his obﬁligations under the Agreement.
XXIX.
Defendant breached the above-referenced ‘Agreement by their failure to pay for Plaintiff’s
services. |
XXX.
Plaintiff has been damaged by Defendants’ breach of contract in an amount to be determined

i
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at trial, but in excess of the jurisdictional minimum of this Court.

REQUEST FOR ATTORNEY FEES

Plaintiffs have been required to retain the séwices of attorneys to prosecute this action, have
retained the firm of Ringert Law, Chartered, and%have agreed to pay said attorneys a reasonable
attorneys fee. Defendant is responsible for the p;yment of Plaintiffs’ attorneys fees pursuant to
Idaho Code §§ 12-120 and/or 12-121 and/or I.R.C.P. 54, and any and all other applicable Idaho
statutes and law. In the event of default, $15,000.00 is a reasonable attorney fee.

PRAYER FOR RELIEF
WHEREFORE, Plaintiffs pray for jud gmefnt against Defendant as follows:

1. For an award of damages in favor of Plaintiffs in an amount to be determined at trial,

but in no case to be less than $25,000.

2. For an award of reasonable attorneys fees and costs in an amount to be determined
by the Court;
3. For such other and further relief as:the Court deems just.

DEMAND FOR JURY TRIAL
Plaintiffs demand a trial by jury consistin? of no less than twelve (12) jurors pursuant to
LR.C.P. 38(b). |
DATED this = day of October, 2608.

RINGERT LAW CHARTERED

By: { 4 //,\/d)

fi)n (%Gouldr
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BRUCE M. SMITH, ISB #3425
MOORE SMITH BUXTON & TURCKE, CHARTERED

Attorneys at Law

950 W. Bannock Street, Suite 520 | L =
Boise, ID 83702 FolL e B
Telephone: (208) 331-1800 e 3 { j
Facsimile: (208)331-1202 JAN 15 2009
Attorney for Defendant CANYON COUNTY CLERK

LolN AL D. BUTLER, DEPUTY
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

GARY DUSPIVA dba GARY DUSPIVA Case No. CV(8-10463
WELL DRILLING & DEVELOPMENT
ANSWER AND
Plaintiff, COUNTERCLAIM OF
CLYDE FILLMORE AND
VS. JOHN FILLMORE

CLYDE FILLMORE, an individual and
JOHN FILLMORE, an individual,

Defendants.

vvvvvvvvvvvvvvvv

COME NOW Defendants Clyde Fillmore and John Fillmore and answer Plaintiff’s
complaint as follows: Any allegations not specifically admitted are denied.

1. In response to paragraph 1, Defendants state that they do not have sufficient information

to form a belief as to the truthfulness of the allegations and therefore deny the same.

Notwithstanding the foregoing, Plaintiff represented to Defendants that he was a master

well driller in the state.
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2. In response to paragraph 2, Defendants state that they do not have sufficient information
to form a belief as to the truthfulness of the allegations and therefore deny the same

3. Admit.

4. Admit.

5. In response to paragraph 5, Defendants admit meeting with Plaintiff to generally discuss
the drilling of a well. Defendants deny that paragraph 5 is a complete description of the
conversation.

6. In response to paragraph 6, Defendants admit to entering into an oral agreement with
Plaintiff for Plaintiff to drill a cold water domestic well. Defendants deny that paragraph
6 is an accurate description of the agreement. Specifically, the agreement with Plaintiff
was for Plaintiff to drill a cold water domestic well not a geothermal well. Defendants
also have no way of knowing what “other amounts” paragraph 6 refers to.

7. In response to paragraph 7, Defendant John Fillmore admits to signing a card which
appeared to address Plaintiff’s drilling a well. However, Plaintiff had prepared the
document and presented it to John Fillmore for signing.

8. Admit.

9. Inresponse to paragraph 9, Defendants are without sufficient information to form a belief
as to the truthfulness of the allegations and therefore deny the same.

10. In response to paragraph 10, Defendants are without sufficient information to form a
belief as to the truthfulness of the allegations and therefore deny the same.

11. In response to paragraph 11, Defendants are without sufficient information to form a

belief as to the truthfulness of the allegations and therefore deny the same. Defendants
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specifically deny that Plaintiff adequately or properly informed Defendants about the
scope, extent, and costs of the drilling activities and well construction costs.
12. Denied.

13. Admit.

14. In response to paragraph 14, Defendants are without sufficient information to form a
belief as to the truthfulness of the allegations and therefore deny the same.

15. In response to paragraph 15, Defendant John Fillmore admits that he signed an
Application for Drilling Permit that had been prepared by Plaintiff. As to the remainder
of the allegations, no response is needed in that the document speaks for itself. If a
response is needed, the allegations are denied.

16. Admit.

17. Denied.

18. In response to paragraph 18, Defendants are without sufficient information to form a
belief as to the truthfulness of the allegations and therefore deny the same.

19. In response to paragraph 19, no response is needed in that the document referred to is the
best evidence and speaks for itself.

20. In response to paragraph 20, Defendants respond that the paragraph appears to refer to
the letter referred in paragraph 19, to which no response is needed.

21. In response to paragraph 21, Defendants respond that the paragraph appears to refer to
the letter referred in paragraph 19, to which no response is needed.

22. Denied.

23. Denied.
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24. In response to paragraph 24, the allegations are Plaintiff’s characterization of his actions
to which no response is needed. If a response is needed, the allegations are denied.
Defendants specifically deny that the agreement with Plaintiff included any provision for
standby charges, and that the allegations in paragraph 24 constitute a breach of the
agreement with Plaintiff,

25. Denied.

26. Denied.

27.In response to paragraph 27, Defendants respond as they responded to each and every
previous paragraph.

28. Denied.

29. Denied.

30. Denied.

31.1In response to Plaintiff’s Request for Attorney Fees, Defendants deny that Plaintiff is
entitled to any attorney fees and deny that $15,000.00 is reasonable for award for a
defendant.
32. In response to the Prayer for Relief, Defendants deny that Plaintiff is entitled to any relief
and further that Plaintiff’s Complaint fails to state a claim for relief.
IL

AFFIRMATIVE DEFENSES

FIRST AFFIRMATIVE DEFENSE

Plaintiff fails to state a claim for relief.
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SECOND AFFIRMATIVE DEFENSE

Plaintiff’s claims are barred by the doctrine of unclean hands in that Plaintiff
misrepresented his qualifications and skill in drilling a well and negligently or intentionally
failed to disclose important information about the details of the drilling, the Plaintiff’s
discussions with IDWR, and the costs and regulatory requirements of a low temperature

geothermal well.

THIRD AFFIRMATIVE DEFENSE

Plaintiff’s claims are barred by Plaintiff’s fraud and misrepresentation concerning the
cost and details of drilling the well, and Plaintiff’s undisclosed communications with IDWR.

FOURTH AFFIRMATIVE DEFENSE

If Plaintiff is entitled to any damages, such damages are offset by the damages and costs

incurred by Defendants.

FIFTH AFFIRMATIVE DEFENSE

Plaintiff’s claims are barred in that the well Plaintiff drilled was illegal and Defendants

did not contract for the drilling of an illegal well.

SIXTH AFFIRMATIVE DEFENSE

Plaintiff’s claims are barred due to failure of consideration in that Defendants did not get

what they contracted with Plaintiff to receive.

SEVENTH AFFIRMATIVE DEFENSE

Plaintiff’s claims are barred in that Plaintiff assumed the risk of drilling in a manner that

a low temperature geothermal aquifer was encountered and that the well construction did not

comply with state law.
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EIGHTH AFFIRMATIVE DEFENSE

Plaintiff’s claims are barred by the negligence of Plaintiff in using inappropriate
equipment for the type of drilling he attempted to do and in drilling into a low temperature
geothermal conditions that Plaintiff knew he would be encountered.

NINTH AFFIRMATIVE DEFENSE

Plaintiff’s claims are barred in that Plaintiff failed to properly explain the costs and

complexity of drilling a low temperature geothermal well.

TENTH AFFIRMATIVE DEFENSE

Plaintiff reserves the right to amend and/or add affirmative defenses as appropriate.

COUNTERCLAIM
COME NOW Counterclaimants Clyde Fillmore and John Fillmore and allege and claim
against Gary Duspiva as follows:

1. Counterclaimant Clyde Fillmore is a resident of Canyon County, Idaho.

2. Counterclaimant John Fillmore is a resident of Canyon County, Idaho.

3. Counterdefendant Gary Duspiva represents and advertises himself as a master well driller
and, upon information and belief, lives in Canyon County, Idaho. Duspiva provides
drilling services in Canyon County, Idaho.

4. Pursuant to an oral agreement, Clyde Fillmore and John Fillmore retained Duspiva in

2007 to drill a cold water domestic well for a house on Homedale Road in Canyon

County, Idaho.
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5. During the course of drilling a well, Duspiva prepared and presented to John Fillmore for
signing certain documents that are, upon information and belief, related to authorization
for Plaintiff to drill a well pursuant to state law.

6. Duspiva started drilling the well in June, 2007.

7. During the course of drilling the well, Duspiva failed to adequately notify and inform the
Fillmores about the drilling activities.

8. During the drilling of the well, Duspiva intentionally withheld important information
about the details of the drilling activity including, but not limited to, that he had drilled
into a low temperature geothermal aquifer in violation of IDWR rules and in direct
contradiction of the application/permit to drill a cold water domestic well.

9. Duspiva represented to the Fillmores that they should not worry about the fact that he had
drilled into the low temperature geothermal aquifer because Duspiva would take care of
it with the Idaho Department of Water Resources.

10. Duspiva failed to communicate with and inform the Fillmores of all of Duspiva’s
discussions with the IDWR.

11.In drilling the well, both before starting and after drilling into the geothermal aquifer,
Duspiva failed to inform the Fillmore’s that Duspiva had already received warnings from
the IDWR about drilling into low temperature geothermal aquifers.

12. In fact, Duspiva had received warnings about his improper drilling methods and drilling
into low temperature geothermal aquifers on the Rohn well, the Enoch well, and the
Riggs well, all of which are in the same vicinity as the well he was drilling for the

Fillmores.
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13. Duspiva, based on these previous drilling efforts, knew or should have known that he
would encounter a geothermal aquifer in drilling a well for the Fillmores.

14. The cost and complexity of drilling a low temperature geothermal well is considerately
more than drilling a cold water well, and Duspiva had an obligation to so inform the
Fillmores which he did not do.

15. The regulatory requirements for drilling a low temperature geothermal well are more
stringent than for drilling a cold water well, and Duspiva had an obligation to so inform
the Fillmores which he did not do.

16. Duspiva drilled the well in a manner that violated IDWR rules.

17. Because of the manner Duspiva drilled the well, the costs of the well skyrocketed far
beyond the cost associated with the type of well the Fillmores sought to have drilled.

18. Duspiva has demanded that the Fillmores pay him the costs of complying with the IDWR
rules which Duspiva violated.

19. The Fillmores contracted for the drilling of a cold water domestic well, not a low
temperature geothermal well.

20. A low temperature geothermal well does not serve the needs of John Fillmore and is not
what he contracted for.

21. The Fillmores relied upon the representations of Duspiva as to the drilling of a well, and
Duspiva failed to inform them of the costs associated with the drilling of the well and for
complying with IDWR rules.

22. On September 15, 2008, Duspiva informed the IDWR that he did not intent to resume

drilling activities on the well.
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23. On September 29, 2008, Duspiva told IDWR he would not participate in any meeting to
resolve the dispute over the well.

24. As a result of Duspiva’s drilling into the geothermal aquifer, the IDWR issued an order
on October 3, 2008, requiring a plan for abandoning the well.

25. As a result of the IDWR proceeding regarding Duspiva’s drilling, the Fillmores were
required to participate in a formal hearing at the IDWR and incurred costs and damages
in doing so.

26. As part of the IDWR hearing, the IDWR prepared a November 6, 2008, Staff
Memorandum that detailed Duspiva’s actions with regard to drilling into the low
temperature geothermal aquifer, the repeated wamings to him by the IDWR, and his
failure to comply with IDWR rules. A copy of the Staff Memorandum (without
attachments) is attached to and incorporated into this Complaint.

27. Duspiva had been wamed by IDWR about his drilling techniques as they related to
geothermal conditions.

28. As a result of Duspiva’s misrepresentations, his failure to comply with IDWR rules, and
his intentional and/or negligent actions in drilling a low temperature geothermal well,
Duspiva caused actual damage to the Fillmores.

COUNT ONE
(BREACH OF CONTRACT AND UNJUST ENRICHMENT)

29. The Counterclaimants reallege paragraph 1-28 as if set forth in full.

30. Counterclaimants contracted with Counterdefendant to drill a cold water domestic well.

31. Counterdefendant failed to drill a well as contracted for.

32. The well drilled by Counterdefendants further failed to comply with IDWR rules.
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33. As aresult of Counterdefendant’s actions, the IDWR required the well be abandoned.

34. As a result of the IDWR actions regarding abandoning the well, the Counterclaimants
suffered damages which are as yet undetermined because the well has not yet been
abandoned.

35. Counterdefendant having been paid $20,000.00 for a well that was not as contracted for,
has been unjustly enriched by $20,000.00.

36. Counterclaimants are therefore entitled to rescind the original agreement and have
returned to them all funds paid to Counterdefendants, and to have Counterdefendant pay

for all damages suffered by Counterclaimants.

COUNT TWO
(VIOLATION OF CONSUMER PROTECTION ACT)

37. Counterclaimants reallege paragraph 1-36 as if set forth in full.

38. Counterdefendant misrepresented and held himself out as a master well driller.

39. However, Counterdefendant did not have the expertise as reflected and demonstrated by
his failure to comply with well drilling requirements established by the State of Idaho
through the Idaho Department of Water Resources.

40. Counterdefendant’s work and service are services and actions as described in Idaho Code
48-602.

41. Counterclaimants are consumers who are not knowledgeable about well drilling
techniques.

42. Counterdefendant engaged in acts and practices which are false, misleading, malicious,

outrageous, and deceptive to the Counterclaimants in that Counterdefendant did not have
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43.

44.

45.

skills or expertise as represented, omitted or misrepresented important details about his
activities, undertook to drill in violation of state law, and demanded that
Counterclaimants pay for Counterdefendant’s illegal actions including costs associated
with attempting to correct the improperly drilled well.

Counterdefendant therefore violated, at a minimum, [.C. 48-603(17) and, upon
information and belief, I.C. 48-603(16), and 48-603(c).

Pursuant to 1.C. 48-608, Counterclaimants are entitled to void the original agreement or,

in the alternative, recover actual damages which are known to be greater than $1,000.00.

REQUEST FOR ATTORNEY FEES
Counterclaimants have been required to retain the service of counsel to prosecute this
action and have agreed to pay counsel for such services. Counterdefendant is responsible
for payment of such fees pursuant to [.C. 12-120, I.C. 12-121, and 1.C. 48-608. In the

event of default, $10,000.00 is a reasonable fee.

PRAYER FOR RELIEF

Counterclaimants pray for judgment against Counterdefendant as follows:

L.

For an award of damages as established by proof at trial which amount is believed to be
approximately $12,000.00-$15,000.00.

For an order voiding the agreement between Counterclaimants and Counterdefendant and
ordering Counterdefendant to return all funds paid to Counterdefendant.

For an award of attorney fees and costs.

For such other relief as the Court deems appropriate in the circumstances.
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DATED this "7 _ day of January, 2009.

VERIFICATION

I hereby attest to the truthfulness of the claims made herein.

FILLMORE

MOORE SMITH BUXTON & TURCKE,
CHARTERED

BRUCE M. SMITH |
Attorney for Defendants/Counterclaimants
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CERTIFICATE OF SERVICE

I hereby certify that on this 5 day of January, 2009, a true and correct copy of the
foregoing ANSWER AND COUNTERCLAIM OF CLYDE AND JOHN FILLMORE was
served upon the following by the method indicated below:

Jon C. Gould

RINGERT LAW CHARTERED
455 S. Third Street

P.O. Box 2773

Boise, ID 83701-2773
Telephone: (208) 342-4591
Facsimile: (208) 342-4657

. viaU.S.MAIL
via HAND DELIVERY
via OVERNIGHT MAIL
—~  via FACSIMILE

&

) BRUCE M. SMITH
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JON C. GOULD (ISB #6709)

RINGERT LAW CHARTERED = g_ =
455 S. Third Street, P.O. Box 2773 - —_— AM w
Boise, Idaho 83701-2773 /
Telephone: (208) 342-4591 JAN 27 2{;@9

Facsimile: (208) 342-4657
CANYON COQUNTY CLERK

Attorneys for Plaintiff D. BUTLER, DEPUTY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

GARY DUSPIVA dba GARY DUSPIVA

WELL DRILLING & DEVELOPMENT, CASE NO. CV08-10463

RESPONSE TO COUNTERCLAIM OF
CLYDE AND JOHN FILLMORE

Plaintiff,
Vs.

CLYDE FILLMORE and JOHN FILLMORE,

Defendants.

COMES NOW the Plaintiff/Counterdefendant, Gary Duspiva dba Duspiva Well Drilling &
Development (hereinafter “Plaintiff”), by and through his counsel, Ringert Law Chartered, and
hereby Responds to the Counterclaim filed by the above-listed Defendants as follows:

INTRODUCTORY ALLEGATIONS

L Plaintiffhereby denies each allegation contained in Defendants’ Counterclaim unless
specifically admitted herein.

II. As to paragraphs 3, 4, and 6 of the Counterclaim, Plaintiff admits the allegations

contained therein.
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III. As to paragraphs 1, 2, 25, 34 and 41 of the Counterclaim, Plaintiff is without
information to either confirm or deny the allegations contained therein, and therefore denies the
same.

IV.  As to paragraph 5 of the Counterclaim, Plaintiff denies that documents related to
authorization for Plaintiff to drill a well pursuant to state law were prepared by Duspiva during the
course of drilling a well.

V. As to paragraphs 7, 8,9, 10, 12,13, 14,16, 17, 18, 19, 20, 21, 23, 24, 25, 26, 27, 28,
30, 32, 33, 35, 36, 38, 39, 42, 43, and 44 of the Counterclaim, Plaintiff denies the allegations
contained therein.

VI.  As to paragraph 11 of the Counterclaim, Plaintiff is without information to either
confirm or deny the allegations contained therein, and therefore denies the same.

VII.  As to paragraph 15 of the Counterclaim, Plaintiff admits that the regulatory
requirements for drilling a low temperature geothermal well are more stringent than for drilling a
cold water well. Plaintiff denies the remainder of the allegations contained therein.

VIII. As to paragraph 22 of the Counterclaim, Plaintiff admits that he did not “intend” on
resuming drilling activities on the well because the Defendants/Counterclaimants failed, for over
eight months, to inform Plaintiff on how they wished to proceed with well drilling activities, the
Defendants/Counterclaimants failed to pay Plaintiff for his drilling services provided at their request,
the Defendants/Counterclaimants informed the Plaintiffthat they wished to have the well abandoned,
and the drilling permit had expired.

IX.  As to paragraph 31 of the Counterclaim, Plaintiff admits that the well was not

completed. However, the well was not completed because the Defendants/Counterclaimants failed
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to authorize Plaintiff to complete the well.

X. As to paragraph 38 of the Counterclaim, Plaintiffis a master well driller and therefore
cannot make a misrepresentation about that fact. Therefore Plaintiff denies the allegation contained
in the paragraph that he made a misrepresentation about being a master well driller.

XI.  As to paragraph 40 of the Counterclaim, the allegation contains a legal conclusion
and therefore Plaintiff denies the allegations contained therein.

XII.  Plaintiffexpressly denies any entitlement of Defendants to an award of attorneys’ fees
and costs, any damages, or any other relief whatsoever.

AFFIRMATIVE DEFENSES

L Defendants’ Counterclaim fails in whole or in part to state a claim on which relief can
be granted against the Plaintiff and should be dismissed pursuant to Rule 12(b)(6) of the Idaho Rules
of Civil Procedure.

IL. Defendants’ claims should be barred because Defendants have proceeded unjustly,
unfairly and with unélean hands.

III.  Defendants are estopped from asserting the claims set forth in Defendants’

Counterclaim.

IV.  Defendants have waived some or all of the claims set forth in Defendants’
Counterclaim.

V. Defendants’ actions contributed to their damages, if any.

VI By identifying an issue as a “defense’ herein, Plaintiff does not assume the burden
of proof or persuasion not previously assigned to them under applicable law.

VII.  Plaintiff hereby give notice to the Defendants and the Court that he may rely upon
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additional defenses which become available and/or appear during discovery and, therefore, reserves
his right to amend his Response to assert such additional defenses.

ATTORNEYS FEES

The Plaintiff has been required to retain the services of Ringert Law Chartered, and has and
will continue to incur attorneys fees and legal costs in defense of this action. Plaintiff is entitled to
recover their reasonable attorneys fees and legal costs incurred herein, pursuant to Idaho Code
Sections 12-120 and 12-121, and the applicable provisions of the Idaho Rules of Civil Procedure.

WHEREFORE, Plaintiff Counterdefendant prays that judgment be entered for him on his
claims and against Defendants/Counterclaimants; and for such other and further relief as may seem
just and equitable.

DATED this 4o day of January, 2009.

RINGERT LAW CHARTERED

By: / 4’4 .

Jon 52’ Gould
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 26 day of January, 2009, I caused to be served a true
and accurate copy of the foregoing document by U.S. mail, postage pre-paid to the following:

Bruce Smith

Moore Smith Buxton & Turke, Chtd
950 W. Bannock Street, Ste. 520
Boise, Idaho 83702

o)

Jon C/ Gould
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JON C. GOULD (ISB #6709)

RINGERT LAW CHARTERED : OCT 2 1 2009
455 S. Third Street, P.O. Box 2773 CANYON o
Boise, Idaho 83701-2773 I HEIDEATY OLeR

Telephone: (208) 342-4591
Facsimile: (208) 342-4657

Attomeys for Plaintiff
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

GARY DUSPIVA dba GARY DUSPIVA

WELL DRILLING & DEVELOPMENT, CASE NO. CV 08-10463

‘Plaintiff, AMENDED COMPLAINT

VS.
CLYDE FILLMORE and JOHN FILLMORE,

Defendants.

COMES NOW the Plaintiff, Gary Duspiva dba Duspiva Well Drilling & Development
(hereinafter “Plaintiff”), by and through his counsel, Ringert Law Chartered, and hereby bring this
Complaint against the Defendants Clyde Fillmore and John Fillmore (hereinafter “‘Defendants’), and

alleges and complains as follows:

I. GENERAL ALLEGATIONS

1. Plaintiff is a licensed well driller in the State of Idaho operating under drillers license

no. 395.

2. Plaintiff is in the business of providing drilling services including installation and
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completion of wells in Idaho under the assumed name of Duspiva Well Drilling and Development.

3. Defendant Clyde Fillmore resides at 23252 Homedale Road, Wilder, Canyon County,
Idaho 83676.

4. Defendants own the real property described as 23258 Homedale Road, Wilder,
Canyon County, Idaho 83676 (hereinafter the “Property”).

5. Commencing on or about June 11, 2007, Defendants Clyde Fillmore and John
Fillmore met with Plaintiff to discuss the cost of drilling a single family domestic well at the
Property, potential drilling concerns including sand production, and location of proposed well on the
property.

6. Defendants John Fillmore and Clyde Fillmore entered into an oral agreement with
Plaintiff whereby Plaintiff would the supply the equipment and materials for well construction,
install and complete a groundwater well in a thorough and workman like manner for the use and
convenience of Defendant John Fillmore on the Property and Defendants agreed to have Plaintiff
initiate drilling services at a per foot of drilling cost and miscellaneous costs.

7. Plaintiff and Defendant John Fillmore signed a ““start card”’ on or about June 11, 2007

to initiate drilling activities under drilling permit no. D0047109 on the Property.

8. On or about June 12, 2007, Plaintiff began drilling activities at the Property.
9. Plaintiff developed each water producing layer encountered during the drilling
activities.

10. After completing development at each water bearing layer, Plaintiff and Defendant
Clyde Fillmore discussed the results of the development.

11.  Defendant Clyde Fillmore authorized Plaintiff to continue drilling after each
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discussion following each development activity.

12. P}aintiff provided Defendant Clyde Fillmore with timely and accurate summaries of
the drilling and well construction costs.

13.  Defendant Clyde Fillmore never instructed Plaintiff to stop drilling.

14.  Onorabout August 2, 2007, Defendant Clyde Fillmore paid Plaintiff $10,000.00 for
the drilling and well construction services provided by Plaintiff.

15.  On or about August 8, 2008, Plaintiff drilled to a depth of 836 feet below ground
surface and encountered soil cuttings having a temperature of approximately 92 degrees Fahrenheit.

16.  On or about August 16, 2007, an Application For Drilling Permit under drilling
permit no. D0047109 for a low temperature geotherrhal well with a proposed maximum depth of
1,000 feet plus was executed by Defendant John Fillmore.

17.  Onorabout September 13,2007, Defendant Clyde Fillmore paid Plaintiff$10,000.00
for the drilling and well construction services provided by Plaintiff.

18. On or about October 10, 2007, Plaintiff completed well development activities.

19.  The cost of drilling and well construction services completed by Plaintiff for
Defendants was $50,665.00.

20. On or about November 19, 2007, Plaintiff submitted a Completion Plan to IDWR for
the Fillmore well that include two alternatives for well completion.

21. In a letter dated April 25, 2008, from John Homan, Deputy Attorney General, State
of Idaho, approved Alternative No. 2 subject to six (6) amendments to the previous conditions.

22.  The approved Completion Plan required Plaintiff to provide Defendants with a cost

estimate for well completion and a cost estimate for well abandonment.
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24.  The approved Completion Plan required Defendants to provide Plaintiff with a
decision to either complete the well or abandon the well within five (5) days of receipt of Plaintiff’s
plans and cost estimates.

25.  Plaintiff provided counsel for the Defendants with both a plan and cost estimate for
abandonment and a plan and cost estimate for completion in a timely manner.

26.  Defendants failed to respond to Plaintiff.

27. On or about June 11, 2008, Plaintiff informed Defendants that a stand-by drilling
charge of $750.00 per day beginning on June 3, 2008 until Defendants direct Plaintiff on whether
to complete or abandon the well.

28. As of October 1, 2008, Defendants had not instructed Plaintiff on whether to
complete or abandon the weil.

29.  Although demands have been made upon Defendants, they have failed to pay the
amounts they owe Plaintiff.

COUNT I - BREACH OF CONTRACT

30.  Plaintiff realleges paragraphs 1 through 29 as though fully set forth hereat.

31.  Plaintiff has timely performed all of his obligations under the Agreement.

32. Defendants breached the above-referenced Agreement by their failure to pay for
Plaintiff’s services.

33.  Plaintiff has been damaged by Defendants’ breach of contract in an amount to be
determined at trial, but in excess of the jurisdictional minimum of this Court.

REQUEST FOR ATTORNEY FEES

Plaintiff has been required to retain the services of attorneys to prosecute this action, have

AMENDED COMPLAINT - Page 4
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retained the firm of Ringert Law Chartered, and has agreed to pay said attorneys a reasonable
attorneys fee. Defendants are responsible for the payment of Plaintiff’s attorneys fees pursuant to
Idaho Code §§ 12-120 and/or 12-121 and/or LR.C.P. 54, and any and all other applicable Idaho
statutes and law. In the event of default, $15,000 is a reasonable attorney fee.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff prays for judgment against Defendants as follows:
1. For an award of damages in favor of Plaintiff in an amount to be determined at trial,

but in no case to be less than $25,000.

2, For an award of reasonable attorneys fees and costs in an amount to be determined
by the Court;
3. For such other and further relief as the Court deems just.

DATED this ) :O#nday of October, 2009.

RINGERT LAW CHARTERED

By: 44’\/4}

Jon b Gould
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CERTIFICATE OF SERVICE

I hereby certify that on the Z:&Mday of October, 2009, a true and correct copy of the
foregoir:;/was served upon all parties listed below by:

U. S. mail, postage prepaid () express mail
() hand delivery () facsimile
Bruce Smith

Moore Smith Buxton & Turcke Chartered
950 W. Bannock, Ste. 520
Boise, Idaho 83702

1. A~

Jon Cl Gould

AMENDED COMPLAINT - Page 6
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CANYON COUNTY CLERK
T CRAWFORD, DEPUTY

THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

GARY DUSPIVA dba GARY DUSPIVA
WELL DRILLING & DEVELOPMENT,
CASE NO. CV 2008-10463*C
Plaintiffs,
ORDER SETTING CASE FOR
TRIAL AND PRETRIAL AND
-Vs- SCHEDULING ORDER

CLYDE FILLMORE, an individual and
JOHN FILLMORE, an individual,

Defendants.

IT IS HEREBY ORDERED that the above entitled matter is scheduled for a three
(3) day jury trial before District Judge Thomas J. Ryan, at 9:00 A.M. on August 23-25,
2010, at the Canyon County Courthouse, Caldwell, Idaho. A pretrial conference is
scheduled for July 15™, 2010, at 11:00 A.M.

IT IS FURTHER ORDERED:

1. The Plaintiff shall disclose expert witnesses and comply with I.C.R.P. Rule
26(b)}(4)A no later than February 15, 2010. The Defendant shall disclose expert
witnesses and comply with I.C.R.P. 26(b)(4)A no later than March 15, 2010.

2. All discovery shall be completed no later than May 30, 2010.

3. The parties are ordered to proceed with alternative dispute
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resolution/mediation per this Court’s Order Referring Case to Mediation issued
contemporaneously with this scheduling Order.

4. All pretrial motions are to have been filed and argued at least twenty-eight
(28) days prior to trial.

5. All motions for summary judgment shall be filed and noticed in accordance
with Rule 56, Idaho Rule of Civil Procedure.

6. All briefs filed by the parties shall not exceed twenty (20) pages.

7. All parties must file with the Court at least seven (7) days before pre trial
conference:

A. A concise written statement of the theory of recovery or defense, the
elements of that theory and supporting authorities.

B. A written list identifying stipulated facts, all witnesses and all exhibits
to be introduced at trial with a statement whether the exhibit is stipulated admissible.

C. A wrritten statement that the parties have discussed settlement or the
use of extrajudicial procedures including alternative dispute techniques to resolve the
dispute.

D. Proposed Jury Instructions and Verdict forms, if applicable.

8. Attorneys attending the pretrial conference must have authorization to enter
into stipulations regarding factual issues and admission of exhibits.

9. Each party is hereby notified that noncompliance with this Order may result in
the Court imposing sanctions.

DATED: (wp3|HA
! s O IA/

Thomas J. Ryan
District Judge
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CERTIFICATE OF SERVICE

STATE OF IDAHO, )
) ss

COUNTY OF CANYON )

I HEREBY CERTIFY that a true and correct copy of the foregoing ORDER was
forwarded to the following:

Jon C. Gould

RINGERT LAW, CHTD.
PO Box 2773

Boise, ID 83701-2773

Bruce M. Smith

Moore Smith Buxton & Turcke, Chtd.
920 W. Bannock St., Ste. 520

Boise, ID 83702

Either by depositing the same in the U.S. mail, first class postage prepaid, or by personal
service.

DATED this O < day of October, 2009,

William H. Hurst,
Clerk of the District Court

M

by Deputy Clerk of the Court
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BRUCE M. SMITH, ISB #3425

MOORE SMITH BUXTON & TURCKE, CHARTERED
Attorneys at Law

950 W. Bannock Street, Suite 520 F '
Boise, ID 83702 i " v
Telephone: (208) 331-1800 “""““J“gr - FM.
Facsimile: (208) 331-1202 NOV 7 5 2009

Attorney for Defendant CANYON COUNTY CLEnk
D. BUTLER, pepPyTY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

GARY DUSPIVA dba GARY DUSPIVA
WELL DRILLING & DEVELOPMENT
Plaintiff, Case No. CV08-10463

PETITION FOR ORDER OF
CONTEMPT AND SANCTIONS

VSs.

CLYDE FILLMORE, an individual and
JOHN FILLMORE, an individual,

Defendants.

N N S S S N N N N S S S S’

COME NOW Defendants Clyde Fillmore and John Fillmore (Fillmores) pursuant to
LR.C.P. 75, and petition this Court for an order of contempt and sanctions against
Plaintiff/Respondent Gary Duspiva for violation of the Court’s October 23, 2009 Mediation
Order.' This Petition is filed as a nonsummary proceeding pursuant to LR.C.P. 75(c).

Plaintiff/Respondent Duspiva (Duspiva) filed a complaint against Clyde and John

Fillmore on October 2, 2008 alleging a breach of contract over Duspiva’s efforts to drill a well

' This petition does not seek sanctions against counsel for Plaintiff because Defendants are not aware of facts related
to counsel’s efforts related to the mediation. However, Defendants reserve all rights as against Plaintiff’s counsel
should the evidence reveal that counsel knew or was aware of the circumstances which form the basis of this petition.

PETITION FOR ORDER OF CONTEMPT AND SANCTIONS -1 ﬂ
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for the Fillmores. The Fillmores filed an answer and counterclaim against Duspiva on December
8, 2008. On July 27, 2009, the Canyon County Clerk issued a Notice of Proposed Dismissal for
failure to prosecute. Plaintiff’s counsel filed an affidavit in support of his motion to retain the
case on the calendar asserting, in part, that Plaintiff was “...considering alternatives that would
avoid litigation.” See Affidavit of Counsel in Support of Motion to Retain Case on the Calendar,
dated August 1, 2009. Fillmores responded that they thought the case should be dismissed. On
August 11, 2009, the Court issued an order retaining the case on the Court’s calendar. On
October 15, 2009, the Court conducted a scheduling conference during which the Court
recommended and the Plaintiff and Defendants agreed that this case was appropriate for
mediation. The Court indicated to the parties that former Chief Justice Linda Trout was available
to help the parties with mediation. Both parties agreed to mediation with Justice Trout as
mediator.
On October 23, 2009, the Court issued a Mediation Order that ordered in part:

2. Upon request of the parties, the Court has appointed Linda Copple

Trout, Senior Judge, to serve as mediator. The parties are to contact

Justice Trout and schedule the mediation within thirty (30) days of the date

of this order.

3. All named parties and any unnamed party claiming an interest in

the case, or their agents with full authority to settle, together with the

attorneys responsible for handling the Trial in this case are ordered to be

present for the entire mediation conference pursuant to LR.C.P. 16(k)(10)

unless otherwise excused by the mediator or the Court upon showing of

good cause.

In order to get mediation under way, counsel for Petitioners and counsel’s staff contacted

Plaintiff’s counsel and Justice Trout to select a mutually agreeable date for Justice Trout,

counsel, and the parties. November 19, 2009, was agreed upon. Fillmores’ counsel scheduled

the mediation to begin at 1:00 p.m. However, upon advice from Justice Trout that more time

PETITION FOR ORDER OF CONTEMPT AND SANCTIONS - 2
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would increase the likelihood of a successful mediation, the mediation period was rescheduled to
begin at 10:00 a.m. Justice Trout sent a letter to both parties confirming the mediation date, the
process, and included a request for information and confidential mediation statements to help her
understand the issues. She committed to helping the parties reach resolution. See Exhibit 1,
letter of November 1, 2009. Justice Trout informed the parties that:

An essential ingredient of a successful settlement conference is the presence of the

parties. I expect the parties to be present to make the seftiement conference

effective, rather than simply being available by telephone.

Fillmore, through counsel, prepared a Confidential Mediation Statement for Justice Trout.
On November 18-19, 2009, Fillmores’ counsel prepared offices and materials for the mediation.
Fillmores’ counsel met with the Fillmores in advance of the mediation to prepare for their
meeting with Justice Trout.

Justice Trout arrived for the mediation in advance of the 10:00 a.m. start time.
Plaintiff/Respondent did not show up at 10:00 a.m. and did not arrive until approximately 10:15-
10:20 am. Because Plaintiff was late, Justice Trout proceeded to discuss mediation with the
Fillmores, indicated that she had read their materials, was prepared to proceed, and made several
factual inquiries. Justice Trout informed the Fillmores that she was committed to taking as much
time as necessary to resolve the matter.

When Plaintiff arrived, Justice Trout met with Plaintiff and his counsel. The mediation
process continued through lunch until about 2:00 p.m. when Justice Trout returned from a
session with the Plaintiff to inform the Fillmores that Plaintiff had suddenly announced that he
had scheduled another appointment and “was leaving”. Further, Plaintiff indicated to Justice
Trout that he would not compromise nor negotiate his claim against the Fillmores. Plaintiff and

his counsel abruptly left about 2:20-2:30 p.m. thus ending the mediation process. Plaintiff’s

PETITION FOR ORDER OF CONTEMPT AND SANCTIONS -3
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departure had a very detrimental impact on the Fillmores who thought that the mediation process
would allow the parties to try to settle. Previous attempts to even discuss resolution with the
Plaintiff had been completely unsuccessful due to Plaintiff’s attitude and refusal to discuss
anything other than a demand for “payment in full.”

The Fillmores, through counsel, did all the work necessary to conduct the mediation
including contacting Justice Trout and Plaintiff to coordinate scheduling, providing facilities for
the mediation, providing lunch and other accommodations, and reviewing and submitting key
documents to Justice Trout for her review and preparation. Justice Trout had reviewed these
materials and was fully prepared for the mediation. For the Plaintiff to agree to mediation yet
schedule a conflicting meeting in advance without notice to the Fillmores, the Court, and Justice
Trout is egregious conduct. For Plaintiff to take the position during the short time that he was
present for the mediation that he would not compromise or even discuss resolution of the case
and then just walk out demonstrates contempt of the Court and the judicial process. Such
behavior justifies sanctions and reimbursement of the expenses incurred by those who did
comply with the Court’s order.

The Fillmores incurred approximately $3,066.03 in costs and fees in preparing for and
participating in the mediation. See Affidavit of Bruce M. Smith. These costs were incurred in
good faith in an effort to avoid the cost and disruption of litigation. The Fillmores came to the
mediation fully prepared to participate and indicated to Justice Trout that they would be willing
to compromise to reach resolution. Plaintiff’s bad faith participation in the mediation and
unexcused violation of the Court’s order justifies that Plaintiff be held in contempt and ordered

to reimburse the Fillmores for the costs and fees they incurred to participate in the mediation. If

PETITION FOR ORDER OF CONTEMPT AND SANCTIONS - 4
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the Fillmores succeed on this petition, the Court should also award them fees and costs pursuant

to LR.C.P. 75(m) and 1.C. §7-610.

CONCLUSION

The Plaintiff’s behavior in agreeing to mediation, scheduling a conflicting meeting at the
same time as the mediation, walking out of the mediation, and failure to mediate in good faith
demonstrates contempt of the Court’s order.

The Fillmores request that the Court sanction the Plaintiff by requiring him to reimburse
the Fillmores for the costs they incurred for the mediation. The Fillmores further request that the
Court stay further proceedings until this petition proceeding is concluded and the Plaintiff pays
any costs the Court orders reimbursed. Finally, if Justice Trout incurred any costs, the Plaintiff
should reimburse Justice Trout.

Respectfully Submitted thisb day of November, 2009.

MOORE SMITH BUXTON & TURCKE,
CHARTERED

"

Bruce M. Smith
Attomey for Petitioner Fillmores

PETITION FOR ORDER OF CONTEMPT AND SANCTIONS - 5
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CERTIFICATE OF SERVICE

I hereby certify that on this - 2 day of November, 2009, a true and correct copy of the
foregoing Petition for Order of Contempt and Sanctions was served upon the following by the
method indicated below:

™~
Jon C. Gould via U.S. MAIL
RINGERT LAW CHARTERED via HAND DELIVERY
455 S. Third Street via OVERNIGHT MAIL
P.O. Box 2773 via FACSIMILE

Boise, ID 83701-2773
Telephone: (208) 342-4591
Facsimile: (208) 342-

BRUCE M. SMITH

PETITION FOR ORDER OF CONTEMPT AND SANCTIONS - 6
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) 1AE D1ALL UF IDAHO -
f SUPREME COURT ¢

SUPREME COURT BUILDING
P.O. 80X 83720
BOISE, IDAHO 83720-0101

LINDA COPPLE TROUT
Chief Justice (Ret.)

November 6, 2009

Mr. Jon C. Gould
PO Box 2773
Boise, ID 83701-2773

Mr. Bruce M. Smith
920 W Bannock Street, Ste. 520
Boise, ID 83702
| RE: . -.:Duspiva Vi Fill_)n_pre:- Lo
Case No. CV 2008-10463*C |

Counsel:

The mediation cohfere’nce in this case as been scheduled for Thursday, November 19,
2009, beginning at 1:00 p.m: We will meet at the law firm of Moore, Smith, Buxton & Turcke,

Chtd., 920 W. Bannock Street, Ste. 520 in Boise. I will be prepared to devote whatever time is
necessary to explore with you and your clients the possibility of settlement.

In order to prepare for the conference, I would appreciate receiving from each of you any
pleadings, briefing or other information that you think will help me understand the issues presented.
In addition, at least one week prior to the date set for the conference, please send me your
confidential settlement statements indicating the following:

1. the principal legal or factual issues presented by the case;

2. your evaluation of the strengths and weaknesses of your client’s case;

3. the state of negotiations (including last offers); and

4. what you think would be a fair settlement of the case.
Feel free to expé.nd: onany o_f thésé 1f yoﬁ think it would assist me in helping you settle the case.

You czn mail the information to me at the above address.
EXHIBIT

i
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November 6, 2009
Page 2

An essential ingredient of a successful settlement conference is the presence of the parties.
I expect the parties to be present to make the settlement conference effective, rather than simply
being available by telephone. I also expect that the parties present at the conference will have full
settlement authority.

Typically I begin the mediation with a joint session at which I can outline the process and
my role. It is also my opportunity to ask questions and get clarification about the facts or issues. If
you and your clients feel that meeting individually with me would further the settlement process, I
am happy to do that and to offer my thinking on the issues as well. If there are reasons to vary this
process, please 1ét me knew atiead ‘of tnie. - Throtghout this process, my ffort will be to facilitate,
not force, a settlement. : ‘ - .

No recording of the discussions at the conference will be permitted, but you may make
written notes. The settlement conference and all documents prepared by the parties for me will be
confidential. When the process has been completed, I will destroy all records of the conference,
including the settlement statements of the parties and the notes or other documents I have prepared.
I will not discuss the meeting with any other person.

If settlement is not reached by the end of the time we have available, I will simply advise
the district court that the case did not settle. If you think a further meeting with me would be
beneficial, I'm happy to discuss that with you.

Thank you for your assistance and I look forward to meeting with you on November 19.
Yours truly,
Mailed without signature to-avoid delay.
Linda Copple Trout

. Senior. Judge
LCT:;jh
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CANYON COUNTY CLERK
T. CRAWFORD, DEPUTY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

GARY DUSPIVA, dba GARY DUSPIVA
WELL DRILLING & DEVELOPMENT,
N

CASE NO. €R2008-010463*C
Plaintiff,
MEMORANDUM DECISION &
Vs. ORDER RE: CONTEMPT
CLYDE FILLMORE, an individual, and
JOHN FILLMORE, an individual,

Defendants.

This matter came on for hearing on December 17, 2009, on Defendant’s petition for an
order of contempt and sanctions pursuant to LR.C.P. 75. Bruce Smith, attorney at law appeared on
behalf of the defendants seeking a finding of contempt. Jon C. Gould, attorney at law appeared on
behalf of the alleged contemnor, the plaintiff. The Court heard oral argument, issued oral rulings,
and informed the parties that it would enter a written decision on the petition.

BACKGROUND

This Court entered an Order on October 23, 2009 that the parties mediate their dispute with
former Chief Justice of the Idaho Supreme Court, Linda Copple Trout. The mediation was
scheduled for November 19, 2009. Defense counsel informs this Court that the plaintiffs conduct at

MEMORANDUM DECISION &
ORDER RE: CONTEMPT
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the mediation was to take the position that he would not compromise or even discuss resolution of
the case and then “walk out” of the mediation. Defendants argue that this demonstrates contempt
of the Court and the judicial process. In addition, defendants argue that failure to obtain permission
to leave violates the court order. The defendants believe that the behavior justifies sanctions and
reimbursement of the expenses and attorney fees incurred to prepare and participate. The motion
does not specify what sanctions the Court should impose should the Court find the plaintiff in
contempt, only that there should be an award of attorney fees and costs pursuant to LR.C.P. 75 (m).

The plaintiff responds by filing a motion to strike portions of defense counsel’s affidavit
and by affidavit of his counsel. Plaintiff contends that, in addition to hearsay objections,
confidential mediation communications have been disclosed and therefore, Plaintiff requests an
order striking those portions from Defendant’s motion. Further, counsel for the plaintiff informed
the Court that his client did participate in a meaningful manner and that he was given permission to
leave when it appeared that the parties were at an impasse.

CONCLUSIONS OF LAW & ANALYSIS

Disobedience of any lawful judgment, order or process of the court is one of the acts of
contempt defined in the Idaho Code. 1.C. §7-601 (5).

Idaho Rule of Civil Procedure 75 governs all contempt proceeding brought in connection

with a civil lawsuit. The matter before this Court is a nonsummary proceeding commenced by a
motion and affidavit.

A civil contempt sanction can be imposed in a criminal case, and a criminal contempt
sanction can be imposed in a civil case. Camp v. East Fork Ditch Co., Ltd., 2002, 55 P.3d 304,
137 Idaho 850.

Commencement of a nonsummary proceeding is governed by Rule 75 (c¢). The
defendants’ motion and affidavit appear to comply with Rule 75 (¢)(2) & (3).

Rule 75 (f) requires the Court to advise the alleged contemnor of the charge of contempt,
the possible sanctions; his right to remain silent; right to a trial; and right to confront the
witnesses against him.

The possible sanctions are both civil and criminal. A civil sanction could be imposed

requiring the plaintiff to comply with the Order to mediate. A criminal sanction could be as set

MEMORANDUM DECISION &
ORDER RE: CONTEMPT
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forth in I.C. §7-610. The Court may impose a fine not exceeding $5,000.00 or he may be
imprisoned not exceeding five (5) days, or both.

At the initial appearance, the plaintiff shall admit or deny the contempt. The motion to
strike and the affidavit of counsel appear to deny the contempt. Accordingly, Rule 75 (g) (2)
requires the Court to set this matter for trial. A court trial is all that is required pursuant to Rule
75 (i)(1). The standard of proof is a preponderance of evidence in order for the Court to impose
a civil sanction. The standard is beyond a reasonable doubt in order for the Court to impose a
criminal sanction.

Thus, unless the plaintiff admits contempt, the Court is required to set the matter for trial.
If the Court finds contempt has occurred, only then can it consider costs and attorney fees
pursuant to Rule 75 (m).

The trial of this alleged contempt would necessarily require the testimony of the mediator,
Linda Copple Trout. This is problematic in three ways. First, she was not compensated for her
work as a mediator and essentially conducted the mediation in her capacity as a senior judge at
no cost to the parties. Secondly, requiring her testimony conflicts with Rule 16 (j) (8) which
provides that the mediator and the Court shall maintain no contact or communication, with only
certain limited exceptions. Testimony at a contempt trial does not fall within any of the
enumerated exceptions. Finally, communications in mediation are supposed to remain
confidential.

If the Court found by a preponderance of the evidence that contempt occurred, the only
civil sanction applicable to this case would be to order the plaintiff back to the mediation. Of
course, the Court could then consider an award of costs and attorney fees.

Rather then treat this matter as a contempt proceeding as requested by the defendants, the
Court is of the opinion that LR.C.P. 16(i) is applicable. Pursuant to L.R.C.P. a trial court has
authority to sanction parties for non-compliance with pretrial orders. LR.C.P. 16(i); Edmunds v.
Kraner, 142 Idaho 867, 872-873, 136 P.3d 338, 343-344 (2006), citing S. Idaho Prod. Credit
Ass'n. v. Astorquia, 113 Idaho 526, 528, 746 P.2d 985, 987 (1987). The imposition of such
sanctions is committed to the discretion of the trial court. /d.

The Court notified the parties of its decision to proceed pursuant to I.LR.C.P. 16(i) and

MEMORANDUM DECISION & 3
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both parties presented oral argument on the issue. Disclosure of mediation communications was
limited to the procedural aspects of the mediation. Therefore, the Court held that based on the
information presented in oral argument, there was no reason for the Court to disqualify itself.

Following oral argument, the Court notified the parties that based on the evidence
presented; the Court was unable to make a determination of whether there was substantial
compliance with the mediation order. Therefore, the Court held that it could not presently award
sanctions pursuant to I.LR.C.P. 16(i) and that it would reserve the issue of attorneys fees
associated with the mediation pending the resolution of the case. Attorneys fees associated with
the mediation will likely be awarded to the prevailing party in the case. The award of attorney
fees in general will need to be argued and briefed by the parties following the conclusion of this
case.

In addition, the Court held that both parties should share the responsibility of the costs
associated with the mediation. Per the affidavit sﬁbmitted by counsel for the defendants the total
costs for the mediation was $125.53.

ORDER

IT IS HEREBY ORDERED, and this does ORDER, that Defendant’s Petition for Order

of Contempt and Sanctions is DENIED. Further, that Plaintiff shall reimburse the defendant’s

for one-half of the mediation costs.

e
Dated this ”IAday of Ja.uur~'{ ,2010.

/7Emmm g 4"

District Judge / '

MEMORANDUM DECISION & 4
ORDER RE: CONTEMPT
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CERTIFICATE OF SERVICE

I hereby certify that I caused the foregoing to be served upon the following via U.S. Mail,
postage prepaid, facsimile transmission or by hand delivery:

JOHN C. GOULD

RINGERT LAW CHARTERED
455 S. Third Street

P.O. Box 2773

Boise, ID 83701-2773

BRUCE M. SMITH

MOORE SMITH BUXTON & TURCKE, CHARTERED
950 W. Bannock Street, Suite 520

Boise, ID 83702

\'§° \® M

Date Deputy Clerk

MEMORANDUM DECISION & 5
ORDER RE: CONTEMPT
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BRUCE M. SMITH, ISB #3425 FEB 11
MOORE $MITH BUXTON & TURCKE, CHARTERED 2010
Attorneys at Law CANYON coy
950 W. Bamnock Street, Suite 520 TEARLS, DEmoE K

Boise, ID 83702
Telephone: (208) 331-1800
Facsimile: (208) 331-1202

Attommey for Defendant

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

)
GARY DUSPIVA dba GARY DUSPIVA )
WELL DRILLING & DEVELOPMENT )
)
Plaintiff, )
) Case No. CV08-10463
VS, )
) ANSWER TO AMENDED
CLYDE FILLMORE, an individual and ) COMPLAINT AND
JOHN FILLMORE, an individual, ) COUNTERCLAIM OF CLYDE
) FILLMORE AND JOHN
Defendants. ) FILLMORE
)
)
)
)

COME NOW Defendants Clyde Fillmore and John Fillmore and answer Plaintiff’s
Amended Complaint as follows: Any allegations not specifically admitted are denied.

1. In response to paragraph 1, Defendants state that they do not have sufficient information

to form a belief as to the truthfulness of the allegations and therefore deny the same.

Notwithstanding the foregoing, Plaintiff represented to Defendants that he was a master

well driller in the state.

ANSWER TO AMENDED COMPLAINT AND COUNTERCLAIM OF CLYDE AND JOHN FILLMORE~ 1
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2. Inresponse to paragraph 2, Defendants state that they do not have sufficient information
to form a belief as to the truthfulness of the allegations and therefore deny the same

3. Admit.

4. Denied.

5. In response to paragraph 5, Defendants admit meeting with Plaintiff to generally discuss
the drilling of a well. Defendants deny that paragraph 5 is a complete description of the
conversation.

6. In response to paragraph 6, Defendants admit to entering into an oral agreement with
Plaintiff for Plaintiff to drill a cold water domestic well. Defendants deny that paragraph
6 is an accurate description of the agreement. Specifically, the agreement with Plaintiff
was for Plamtiff to drill a cold water domestic well not a geothermal well. Defendants
also have no way of knowing what “miscellaneous costs” paragraph 6 refers to.

7. In response to paragraph 7, Defendant John Fillmore admits to signing a card which
appeared to address Plaintiff's drilling a well. However, Plaintiff had prepared the
document and presented it to John Fillmore for signing. John Fillmore had no knowledge
of well drilling requirements associated with the card.

8. Admit.

9. Inresponse to paragraph 9, Defendants are without sufficient information to form a belief
as to the truthfulness of the allegations and therefore deny the same.

10. In response to paragraph 10, Defendants are without sufficient information to form a
belief as to the truthfulness of the allegations and therefore deny the same. |

11. In response to paragraph 11, Defendants are without sufficient information to form a

belief as to the truthfulness of the allegations and therefore deny the same. Defendants

ANSWER TO AMENDED COMPLAINT AND COUNTERCLAIM OF CLYDE AND JORN FILLMORE— 2
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specifically deny that Plaintiff adequately or properly informed Defendants about the
scope, extent, and costs of the drilling activities and well construction costs or the
impacts of drilling into a geothermal aquifer.

12. Denied.

13. In response to paragraph 13, Defendant Clyde Fillmore admits he never instructed
Plaintiff to stop drilling but Plaintiff was drilling without instructions anyway.

14. Admit.

15. In response to paragraph 15, Defendants are without sufficient information to form a
belief as to the truthfulness of the allegations and therefore deny the same.

16.In response to paragraph 16, Defendant John Fillmore admits that he signed an
Application for Drilling Permit that had been prepared by Plaintiff. As to the remainder
of the allegations, no response is needed in that the document speaks for itself. If a
response is needed, the allegations are denied.

17. Admit.

18. Denied.

19. Denied.

20. In response to paragraph 20, Defendants are without sufficient information to form a
belief as to the truthfulness of the allegations and therefore deny the same.

21. In response to paragraph 21, no response is needed in that the document referred to is the
best evidence and speaks for itself.

22. In response to paragraph 22, Defendants respond that the paragraph appears to refer to
the letter referred in paragraph 21, to which no response is needed.

23. Defendants note there is no paragraph 23 within the Amended Complaint.

ANSWER TQO AMENDED COMPLAINT AND COUNTERCLAIM OF CLYDE AND JOHN FILLMORE~ 3
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24. In response to paragraph 24, Defendants respond that the paragraph appears to refer to
the letter referred in paragraph 21, to which no response is needed.

25. Denied.

26. Denied.

27. In response to paragraph 27, the allegations are Plaintiff’s characterization of his actions
to which no resﬁonse is needed. If a response is needed, the allegations are denied.
Defendants specifically deny that the agreement with Plaintiff included any provision for
standby charges, and that the allegations in paragraph 27 constitute a breach of the
agreement with Plaintiff. Defendants understood that Plaintiff had dropped this claim,
and therefore no answer is required.

28. Denied.

29. Denied.

30. In response to paragraph 30, Defendants respond as they responded to each and every
previous paragraph.

31. Denied.

32. Denied.

33. Denied.

34. In response to Plaintiff’'s Request for Attorney Fees, Defendants deny that Plaintiff js
entitled to any attorney fees and deny that $15,000.00 is reasonable for award for a
defendant.

35. In response to the Prayer for Relief, Defendants deny that Plaintiff is entitled to any relief

and further that Plaintiff’s Complaint fails to state a claim for relief.
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IL
AFFIRMATIVE DEFENSES
E AFFIRMATIVE DEFENSE
Plaintiff fails to state a claim for relief,
SECOND AFFIRMA DEFENSE
Plaintiff’s claims are barred by the doctrine of unclean hands in that Plaintiff
misrepresented his qualifications and skill in drilling a well and negligently or intentionally
failed to disclose important information about the details of the drilling, the Plaintiff’s
discussions with IDWR, and the costs and regulatory requirements of a low temperature

geothermal well.

THIRD AFFIRMATIVE DEFENSE

Plaintiff’s claims are barred by Plaintiff’s frand and misrepresentation concerning the
cost and details of drilling the well, and Plaintiff’s undisclosed communications with IDWR,
FOURTH AFFIRMA DEFENSE

If Plaintiff is entitled to any damages, such damages are offset by the damages and costs

incurred by Defendants.
FIFTH AFFIRMATIVE DEFENSE

Plaintiff’s claims are barred in that the well Plaintiff drilled was illegal and Defendants

did not contract for the drilling of an illegal well.
SIXTH AFFIRMATIVE DEFENSE

Plaintiff’s claims are barred due to failure of consideration in that Defendants did not get

what they contracted with Plaintiff to receive.
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SEVENTH AFFIRMATIVE DEFENSE
Plaintiff’s claims are barred in that Plaintiff assumed the risk of drilling in a manner that
a low temperature geothermal aquifer was encountered and that the well construction did not

comply with state law.
EIGHTH AFFIRMA EFENSE
Plaintiff's claims are bared by the negligence of Plaintiff in using inappropriate
equipment for the type of drilling he attempted to do and in drilling into a low temperature
geothermal aquifer that Plaintiff knew would be encountered.
NINTH AFFIRMA DEFENSE
Plaintiff’s claims are barred in that Plaintiff failed to properly explain the costs and

complexity of drilling a low temperature geothermal well,

TENTH AFFIRMATIVE DEFENSE

There was no meeting of the minds with regard to any agreement between Plaintiff and

Defendants, and therefore, no contract was formed.

ELEVENTH AFFIRMATIVE DEFENSE

Plaintiff reserves the right to amend and/or add affirmative defenses as appropriate.
COUNTERCLAIM

COME NOW Counterclaimants Clyde Fillmore and John Fillmore and allege and claim

against Gary Duspiva as follows:
1. Counterclaimant Clyde Fillmore is a resident of Canyon County, Idaho.

2. Counterclaimant John Fillmore is a resident of Canyon County, Idaho.
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3. Counterdefendant Gary Duspiva represents and advertises himself as 2 master well driller
and, upon information and belief, lives in Canyon County, Idaho. Duspiva provides
drilling services in Canyon County, Idaho.

4. Pursuant to an oral agreement, Clyde Fillmore and John Fillmore retained Duspiva in
2007 to drill a cold water domestic well for a house on Homedale Road in Canyon
County, Idaho.

5. During the course of drilling a well, Duspiva prepared and presented to John Filimore for
signing certain docwrments that are, upon information and belief, related to authorization
for Plaintiff to drill a well pursuant to state law.

6. Duspiva started drilling the well in June, 2007.

7. During the course of drilling the well, Duspiva failed to adequately notify and inform the
Fillmores about the drilling activities.

8. During the drilling of the well, Duspiva intentionally withheld important information
about the details of the drilling activity including, but not limited to, that he had drilled
into a low temperature geothermal aquifer in violation of IDWR rules and in direct
contradiction of the application/permit to drill a cold water domestic well.

9. Duspiva represented to the Fillmores that they should not worry about the fact that he had
drilled into the low temperature geothermal aquifer because Duspiva would take care of
it with the Idaho Department of Water Resources.

10. Duspiva failed to communicate with and inform the Fillmores of all of Duspiva’s
discussions with the IDWR, Dupiva’s history of problems with drilling into the
geothermal aquifer, and the IDWR’s problems and notice to Duspiva about drilling into

low temperature geothermal aquifers.
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11.In drilling the well, both before starting and after drilling into the geothermal aquifer,
Duspiva failed to inform the Fillmore’s that Duspiva had already received wamings from
the IDWR about drilling into low temperature geothermal aquifers.

12. In fact, Duspiva had received warnings about his improper drilling methods and drilling
into low temperature geothermal aquifers on the Rohn well, the Enoch well, and the
Riggs well, all of which are in the same vicinity as the well he was drilling for the
Fillmores.

13, Duspiva, based on these previous drilling efforts, knew or should have known that he
would encounter & geothermal aquifer in drilling a well for the Fillmores.

14, The cost and complexity of drilling a low temperature geothermal well is considerably
more than drilling a cold water well, and Duspiva had an obligation to so inform the
Fillmores which he did not do.

15. The regulatory requirements for driliing a low temperature geothermal well are more
stringent than for drilling a cold water well, and Duspiva had an obligation to so inform
the Fillmores which he did not do.

16. Duspiva drilled the well in 2 manner that violated IDWR rules.

17. Because of the manner Duspiva drilled the well, the costs of the well skyrocketed far
beyond the costs associated with the type of well the Fillmores sought to have drilled.

18. Duspiva has demanded that the Fillmores pay him the costs of complying with the IDWR
rules which Duspiva violated.

19. The Fillmores proposed to contract for the drilling of a cold water domestic well, not a

low tempex"atuxe geothermal well.
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20. A low temperature geothennal well does not serve the needs of John Fillmore and is not
what he sought to have Duspiva drill.

21. The Fillmores relied upon the representations of Duspiva as to the drilling of a well, and
Duspiva failed to inform them of the costs associated with the drilling of the well and for
complying with IDWR rules.

22. On September 15, 2008, Duspiva informed the IDWR that he did not intent to resume
drilling activities on the well.

23. On September 29, 2008, Duspiva told IDWR he would not participate in any meeting to

resolve the dispute over the well.

24. As a result of Duspiva’s drilling into the geothermal aquifer, the IDWR issued an order
on October 3, 2008, requiring a plan for abandoning the well.

25. As a result of the IDWR proceeding regarding Duspiva’s drilling, the Fillmores were
required to participate in a formal hearing at the [IDWR and incurred costs and damages
in doing so.

26. As part of the IDWR hearing, the IDWR prepared a November 6, 2008, Staff
Memorandum that detailed Duspiva’s actions with regard to drilling into the low
temperature geothermal aquifer, the repeated warnings to him by the IDWR, and his
failure to comply with IDWR rules. A copy of the Staff Memorandum (without
attachments) is attached to and incorporated into this Complaint.

27. Duspiva had been wamed by IDWR about his drilling techniques as they related to

geothermal conditions.
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28. As a result of Duspiva’s misrepresentations, his failure to comply with IDWR rules, and
his intentional and/or negligent actions in drilling a low temperature geothermal well,
Duspiva caused actual damage to the Fillmores.

COUNT ONE
(BREACH OF CONTRACT AND UNJUST ENRICHMENT)

29, The Counterclaimants reallege paragraph 1-28 as if set forth in full.

30. Counterclaimants proposed to contract with Counterdefendant to drill a cold water
domestic well.

31. Counterdefendant failed to drill a well as proposed.

32. The well drilled by Counterdefendants further failed to comply with IDWR rules.

33. As aresult of Counterdefendant’s actions, the IDWR required the well be abandoned.

34. As a result of the IDWR actions regarding abandoning the well, the Counterclaimants
suffered damages by having to pay for certain costs associated with the abandonment.

35. If Counterdefendant had not drilled into the geothermal aquifer, Counterclaimants would
not have incurred costs associated with abandonment of the well.

36. Counterdefendant having been paid $20,000.00 for a well that was not as proposed, has
been unjustly enriched by $20,000.00.

37. Counterclaimants are therefore entitled to rescind the original agreement and have
returned to them all funds paid to Counterdefendants, and to have Counterdefendant pay
for all damages suffered by Counterclaimants.

COUNT TWO
(VIOLATION OF CONSUMER PROTECTION ACT)

38. Counterclaimants reallege paragraph 1-36 as if set forth in full.

ANSWER TO AMENDED COMPLAINT AND COUNTERCLAIM OF CLYDE AND JOHN FILLMORE~ 10
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39. Counterdefendant misrepresented and beld himself out as a master well driller.

40. However, Counterdefendant did not have the expertise as reflected and demonstrated by
his failure to comply with well drilling requirements established by the State of Idaho
through the Idaho Department of Water Resources.

41. Counterdefendant’s work and service are services and actions as described in Idaho Code
48-602.

42. Counterclaimants are consumers who are not knowledgeable about well drilling
techniques.

43, Counterdefendant engaged in acts and practices which are false, misleading, malicious,
outrageous, and deceptive to the Counterclaimants in that Counterdefendant did not have
skills or expertise as represented, omitted or misrepresented important details about his
activities, undertook to drill in violation of state law, and demanded that
Counterclaimants pay for Counterdefendant’s illegal actions including costs associated
with attempting to correct the improperly drilled well.

44, Counterdefendant therefore violated, at a minimum, 1.C. 48-603(17) and, upon
information and belief, 1.C. 48-603(16), and 48-603(c).

45, Pursuant to I.C. 48-608, Counterclaimants are entitled to void the original agreement or,
in the alternative, recover actual damages which are known to be greater than $1,000.00,

REQUEST FOR ATTORNEY FEES

46. Counterclaimants have been required to retain the service of counsel to prosecute this
action and have agreed to pay counsel for such services, Counterdefendant is responsible
for payment of such fees pursuant to 1.C. 12-120, 1.C. 12-121, and 1.C. 48-608. In the

event of default, $10,000.00 is a reasonable fee.
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PRAYER FOR RELIEF
Counterclaimants pray for judgment against Counterdefendant as follows:
1. For an award of damages as established by proof at trial which amount is belisved to be
approximately §12,000.00-$15,000.00. '
2. For an order voiding the agreement between Counterclaimants and Counterdefendant and
ordering Counterdefendant to return all funds paid to Counterdefendant
3. For an award of attomey fees and costs.

4. For such other relief as the Court deems eppropriate in the circumstances.
DATED this_// _ day of February, 2010.

VERIFICATION

I hereby attest to the truthfuluess of the claims made herein.

MOORE SMITH BUXTON & TURCKE,

-

UCE M. SMITH
ttorney for Defendants/Counterclaimants
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CERTIFICATE OF SERVICE

I hereby certify that on this 11th day of February, 2010, a true and correct copy of the
foregoing ANSWER AND COUNTERCLAIM OF CLYDE AND JOHN FILLMORE was

served upon the following by the method indicated below:

Jon C. Gould X _ viaU.S. MAIL

RINGERT LAW CHARTERED via HAND DELIVERY
455 S, Third Street via OVERNIGHT MAIL
P.O. Box 2773 X  via FACSIMILE

Boise, ID 83701-2773

Facsimile: (208) 342-4657

T

BRUCE M. SMITH
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000065



JON C. GOULD (ISB #6709) F | L D
SE— Y Y A

RINGERT LAW CHARTERED ML PM.
455 S. Third Street, P.O. Box 2773

Boise, Idaho 83701-2773 FEB 19 2010
Telephone: (208) 342-4591 CANYON COUNTY CLERK
Facsimile: (208) 342-4657 D. BUTLER, DEPUTY
Attormneys for Plaintiff

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

GARY DUSPIVA dba GARY DUSPIVA
WELL DRILLING & DEVELOPMENT, CASE NO. CV08-10463
Plaintiff, RESPONSE TO FEBRUARY 12, 2010
Vs. COUNTERCLAIM OF CLYDE
AND JOHN FILLMORE

CLYDE FILLMORE and JOHN FILLMORE,

Defendants.

COMES NOW the Plaintiff/Counterdefendant, Gary Duspiva dba Duspiva Well Drilling &
Development (hereinafter “Plaintiff”), by and through his counsel, Ringert Law Chartered, and
hereby Responds to the Counterclaim filed by the above-listed Defendants as follows:

INTRODUCTORY ALLEGATIONS

L Plaintiff hereby denies each allegation contained in Defendants’ Counterclaim unless
specifically admitted herein.
1I. As to paragraphs 3, 4, 6, and 30 of the Counterclaim, Plaintiff admits the allegations

contained therein.

RESPONSE TO COUNTERCLAIM OF CLYDE AND JOHN FILLMORE- Page 1

000066



L As to paragraphs 1, 2, 20, 25, 34, 41 and 42 of the Counterclaim, Plaintiff is without
information to either confirm or deny the allegations contained therein, and therefore denies the
same.

IV.  As to paragraph 5 of the Counterclaim, Plaintiff denies that documents related to
authorization for Plaintiff to drill a well pursuant to state law were prepared by Duspiva during the
course of drilling a well.

V. Asto paragraphs 7, 8,9, 10,12, 13, 14,16, 17, 18, 19, 21, 23, 24, 25, 26, 27, 28, 31,
32, 33, 35, 36,37, 39, and 43 of the Counterclaim, Plaintiff denies the allegations contained therein.

VI.  As to paragraph 11 of the Counterclaim, Plaintiff is without information to either
confirm or deny the allegations contained therein, and therefore denies the same.

VII.  As to paragraph 15 of the Counterclaim, Plaintiff admits that the regulatory
requirements for drilling a low temperature geothermal well are more stringent than for drilling a
cold water well. Plaintiff denies the remainder of the allegations contained therein.

VIII.  As to paragraph 22 of the Counterclaim, Plaintiff admits that he did not “intend” on
resuming drilling activities on the well because the Defendants/Counterclaimants failed, for over
eight months, to inform Plaintiff on how they wished to proceed with well drilling activities, the
Defendants/Counterclaimants failed to pay Plaintiff for his drilling services provided at their request,
the Defendants/Counterclaimants informed the Plaintiff that they wished to have the well abandoned,
and the drilling permit had expired.

IX.  As to paragraph 31 of the Counterclaim, Plaintiff admits that the well was not
completed. However, the well was not completed because the Defendants/Counterclaimants failed

to authorize Plaintiff to complete the well.
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X. Astoparagraph 39 of the Counterclaim, Plaintiffis a master well driller and therefore
cannot make a misrepresentation about that fact. Therefore Plaintiff denies the allegation contained
in the paragraph that he made a misrepresentation about being a master well driller.

XI.  As to paragraphs 40, 44, and 45 of the Counterclaim, the allegations contain legal
conclusion and therefore Plaintiff denies the allegations contained therein.

XII. Plaintiff expressly denies any entitlement of Defendants to an award of attorneys’ fees
and costs, any damages, or any other relief whatsoever.

AFFIRMATIVE DEFENSES

L Defendants’ Counterclaim fails in whole or in part to state a claim on which reliefcan
be granted against the Plaintiff and should be dismissed pursuant to Rule 12(b)(6) of the Idaho Rules
of Civil Procedure.

II. Defendants’ claims should be barred because Defendants have proceeded unjustly,
unfairly and with unclean hands.

II. Defendants are estopped from asserting the claims set forth in Defendants’
Counterclaim.

V. Defendants have waived some or all of the claims set forth in Defendants’

Counterclaim.
V. Defendants’ actions contributed to their damages, if any.
VI. By identifying an issue as a “defense” herein, Plaintiff does not assume the burden

of proof or persuasion not previously assigned to them under applicable law.
VII.  Plaintiff hereby give notice to the Defendants and the Court that he may rely upon

additional defenses which become available and/or appear during discovery and, therefore, reserves

RESPONSE TO COUNTERCLAIM OF CLYDE AND JOHN FILLMORE- Page 3
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his right to amend his Response to assert such additional defenses.

ATTORNEYS FEES

The Plaintiff has been required to retain the services of Ringert Clark Chartered, and has and
will continue to incur attorneys fees and legal costs in defense of this action. Plaintiff is entitled to
recover their reasonable attorneys fees and legal costs incurred herein, pursuant to Idaho Code
Sections 12-120 and 12-121, and the applicable provisions of the Idaho Rules of Civil Procedure.

WHEREFORE, Plaintiff Counterdefendant prays that judgment be entered for him on his
claims and against Defendants/Counterclaimants; and for such other and further relief as may seem
just and equitable.

afh

DATED this [ ©  day of February, 2010.

RINGERT LAW CHARTERED

By: ﬂ%r-’él)

Jon C. (Gould

CERTIFICATE OF MAILING

I HEREBY CERTIFY that a true and correc}L'copy of the foregoing document was sent by
mail, postage prepaid, to the following on this _/# ' day of February, 2010:

Bruce M. Smith

Moore Smith Buxton & Turcke, Chtd.
950 W. Bannock Street, Suite 520
Boise, Idaho 83702

944

Jon ¢ Gould
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MOORE SMITH BUXTON & TURCKE, CHARTERED

Attorneys at Law JUN 182010
950 W. Bannock Street, Suite 520 '
Boise, ID 83702 CANYOM COUNTY CLERK

Telephone: (208) 331-1800 J HEIDEMAN, DEPUTY

Facsimile: (208) 331-1202

Attorney for Defendants

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

)
GARY DUSPIVA dba GARY DUSPIVA )
WELL DRILLING & DEVELOPMENT )
) Case No. CV08-10463
Plaintift, )
) AFFIDAVIT OF JOHN
VS. ) FILLMORE IN SUPPORT OF
) DEFENDANTS’ MOTION FOR
CLYDE FILLMORE, an individual and ) SUMMARY JUDGMENT
JOHN FILLMORE, an individual, )
)
Defendants. )
State of Idaho )
) ss.

County of Canyon )

John Fillmore, being first duly sworn, sayeth as follows:

1. My name is John Fillmore. I am an adult over the age of 18 years, and I am of
sound mind. I am a resident of Canyon County, Idaho, and make the following statements based
upon my own personal knowledge.

2. I have reviewed the Affidavit of Clyde Fillmore, my father.

AFFIDAVIT OF JOHN FILLMORE IN SUPPORT OF
DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT - 1 O R l G , N A L
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3. There are references in his affidavit to my having signed a “Start Card/Permit”
and a special permit for a low temperature geothermal well.

4. I am a carpenter by trade and at the time of our discussions with Gary Duspiva
about drilling a cold water domestic well on my property, I knew very little, if anything, about
the requirements for well drilling. I, like my father, depended on the information and
recommendations of Mr. Duspiva.

5. Specifically with regard to signing either permit, I recall that the permits were
incomplete when I signed them at Mr. Duspiva’s direction. I signed them because he represented
the permits were necessary for him to drill the well. A copy of the Start Card/Permit is attached
hereto as Exhibit 1. The LTG permit is attached hereto as Exhibit 2.

6. At no time did Mr. Duspiva inform me of the ramifications, costs, or requirements
for a low temperature geothermal well. I had no way of knowing the nature and affect of such a
well and would not enter into a contract if I had been informed as to these matters. I believe the
facts surrounding the effect of a LTG well would be material to any agreement to construct such
a well.

7. In my opinion, Mr. Duspiva has sought to maximize his payment by drilling as
deeply as he could without regard to the cost or the intent of me and my father in requesting that
he drill a domestic well.

8. Mr. Duspiva’s disregard is evidenced by his refusal to even continue meeting with
IDWR and my father to figure out a solution to the problem caused by his illegal drilling.

9. I have observed my father’s and mother’s pain and suffering as a result of the way

Mr. Duspiva has dealt with this matter. They are very upset at Mr. Duspiva’s treatment of them,

AFFIDAVIT OF JOHN FILLMORE IN SUPPORT OF
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his total disregard for the effect of his actions, and his refusal to accept respoasibility for his
actions in drilling an illegal well.

Further your affiant sayeth not.

Dated this /_yﬁji»ay of June, 2010.

Vs HN FILLMORE

SUBSCRIBED AND SWORN to before me this / :é day of June, 2010.

(7

NOTARY PUBLIC FOR ID

Residing at: /][220 72,
My Commission Expifes:

-

/£
Z
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CERTIFICATE OF SERVICE

I hereby certify that on this [ Z day of June, 2010, a true and correct copy of the

foregaing AFFIDAVIT OF JOHN FILLMORE IN SUPPORT OF DEFENDANTS’ MO

TION

FOR SUMMARY JUDGMENT was served upon the following by the method indicated below:

Jon C. Gould ia U.S. MAIL

RINGERT LAW CHARTERED ,Z via HAND DELIVERY
455 S. Third Street via OVERNIGHT MAIL
P.O. Box 2773 via FACSIMILE

Boise, ID 83701-2773

Facsimile: (208) 342-4657 C z

BRUCE M. SMITH
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Jun 11 D7 08:57p Gary Duspiva Well Drillin 1 208 722 5304 p'.l[la'ﬂ

\‘F’Z’mm " 400285 - 347154

Idaho Dept. of Water Resources : Write Tag Number Hera.

Sttart Card/Permit - Single Family Domestic Well Only DOoH47]09
(Cold Water less than 85 degrees F.)

1. Owner's Name (please print): JONV [ ILL™ORE

2. Owner's Mailing Address: 23159 HONEDM,E hRoAD>

City: _\WJILDER State: LD Zip Code: 3676 __ Telephane @g@ 919-95%5
3. Proposed Well Location: Twp. 03N Rge. O\ .Sec. 6, OF 14Sv 14SE 14

Gov'tLotNo._____ County & AL!)Z N _Lat. : Long. : :

Street Address of Well Site 2.3 ' ) ' City MWV LDEEYR,

usigivuneasmauieofm’au‘ : 10 Foad or Landmark
Lot Block ____and Subdivision
- 4. Are all adjacent septic tanks and drain fields accurately located? By Property Owner: Yes|] No{ ], By Heaith District: Yes{ } No{)
5. Well Construction Information:
AWewweH[]Replaee[}Ueépen[]Modiszlath e. PmposedCasingDaaﬁ_C Proposed Maximum Depth: 40 &

6. Construction Start Date: v 200)T. Well Driller G3ary DuspPiva Drifler's Lio. No.3ho
8. The Driller hereby accepts the terms 4 jtians of lhe Start Card/Permit.

Driller’s Signature: ' Date: J{Jiw 2007
9. The Well Owner affirms to hg s validates its accuracy and accepts the conditions

Owner’s srgnature' ]

1. This pcrmlt luﬂ\m the emﬂmcﬁcn or modification of one domestic well for a single-famity residence. N w en
Dusinesses, or dweilings May be connectad ta this wall without a valid water ght. Limited to irrigation of % acre lawn/g c&ﬂot\

2 Thlslumnws(bam@ﬂg.Mudingmeprepadtagnumbarandsignahndmmﬂbr The owner should sign the £
reviewing these conditions. Mailing musl Lake place no less than 72 hours priar to constfuction (Dept. address below), - W .
to tha Dept. prigl fo commencihg consiruction. The start construction date shall be na more than 10 days after, the Dep

permit. An incomplets form will not be considered a vaiid permit to drill.

a mlsperrri!doesmtoonsmu(emapproﬂlofﬂ\eblslﬂdﬂealmDepamnenlortheldahooepamnenidﬂeallhand
Dbe drited a minimum distance of 100 * from a drain field. Dornestic wells must be drilied a minimum of 50° from a septic

4. Only Weil Drillers liconsed in ldeho may use a Start Card for construction of @ well. The driller shail maintain a copy ¢ = s e
wel 1D iag at the drilling sis during construction.

5. This drilling permit does nol authorize lrespass on tha land of another party.
6. This drifling permit does not conslituta other locatl, county, state or federal approvals, which may be requirad for canstruction of a well.
7. This drilling permit does not represent a right lo divert and use the water of the Stale of Idaho.

8. If abattom hole temperature of 85 F. or greater fs encountered, wall construction shall cease and the wall driller shall contact the
Oeparimenl imniedialely.

-9, ldaho Code, S 55-2201 - 55-2210 requires the applicant and/or his cantractors to contact "Digline” (Digline Is a one-call center for utilily
notification) not less than 2 working days prior (o the siart of any excavation for this project. The "Digline™ Number for your area Is
1-800-342-1585.

10.The slainless steel |. D, tagnm:lbeweldodblhewelasmgmonmnpleling ihe well and mwst remain permanantly atlached above
gmu\dlevelhrﬂmlhoﬂhomlmlagamaybeaddedmmam or modification of the well. Tha wel! driller is responsible for

atlaching ihe 1.0. tag to the casing upon completing the well, The well 1ag shalf be alfached by welding al loast 3 sides or using
Four (4) stainless steel, closed-end pop rivets.

11.A start cand is not vakd for drilling in Areas of Drilling Concem, Critical Groundwater Areas, Groundwater Management Areas or Areas
Identified by the Departmerit as Contaminated.

42.The possession of a well tag does nol authorize construction of a well,

13. Any woll being replaced by a new well, shall be properly abandoned by the well driller prior to removing the drilling equipment, unless
otherwise authorized by the depariment.

:!tect.lve Feb l. zoos

Forth) St des SR |d°'aho°"ﬁ9 D 83402-1718
Pnem-(zos)- 5-7181 Fax. (208) 525717

nOCoodeone.ID 83814-2615

Fax (208) 765-1454 243, 10 93301230

S EXHIBIT

i1




Form 235-1 o DRlling Permit No. Qi QZ,, }}" ™ ZIS‘-)

Aug, 14 2007] 1:50P

40 Dept. of Water: Resources No. 8901 P. 1

10/1/03 x ' Driling Permit L., TagNo.__ D OO H T 109
- Water Right Permit No._ ‘ -
Injection Permit Na.

State of Idaho
Department of Water Resources

APPLICATION FOR DRILLING PERMIT
(FOR THE CONSTRUCTION OF A WELL)

1. Owner (please print); JoH N F lLJ._'N\O RE
2. Malling Address] 22325 % [HomE DALE Rom:)

city: _ \ MW LDER, StaterD Zzip Cade: R 267 6 Telephone QsR)_ TG -HO ST

3. Proposed Wall Location: Twp, O2 N Rge._OHW .Sec._ QS , SE 14 SW 14 SE 14
GovtLotNo. i _County_G Awyon Lat, i long. S
Street Address of Well Site_ 1.3 K% HopebDNE RORD ' city W 1LOER

" Give at l6ast nama of foad + Distanco t Road or Landmark
Lot, block and subdivislon -

4, Proposed Use of Waell:
1;{ DOMESTIC: The use of water for homes, organizaﬁon camps, publlc campgrounda Westock and for any other purpase
* In connection therewith, including irigation of up to % acre of land, if the tolal use is not in excess of 13,000 gpd' orany.
- oftiar uses, If the total usd does not exceed a diversion rate of 0.04 cfs and a dlvetslon volumé 6f 2500°gpd:-

Domestic does not include water for multiple ownership subdivisions, mobile home parks, commercis or business
astablushments unless the use doas not exceed a diverslon rate of 0 04 cfs and a diversion volume of 2500 gpd

NON:DOMESTIC; [] trigation - 11 Munlelpal 1 Indus?rlal
[ ] Livestock {] Test - [] Otk
Type____ NumberHd___ {Desarite)

[l INJECTION

[} MOMTORING A wall bore schemaﬂc and map is requlred for each blariket permit. No. of proposed wells:

-5, Wil CQnsﬁ:uctioh informaitlan:

A. P4 New well . { 1 Modify .. .[]Replace:: ,
, B, Proposed Casing mémeter C"( ._. Proposed Maximum Depth _ ] OO0+
C Anticipated bottom holetempetature' L & 4 ‘ .
" 1] 85Faorless - : : W] 85F 10212 F 3 []212Formore
(Cold Water Well) , (Low Temp, Geo. Well) (Geathermal Well)
6. Construction StartDate;__| 2. Junz 2007 | S
7. Anticlpated Well Driierr,(GARY Dus prva : ' Driler's Lic. No,_395

NOTE: The actual well driller be Identified

{o drilling.

8. Applicant's Signature:

Dste & /// 6//6’ ]

Address (if different tha ). :
City: State:__ Zip Code: Telephone :
Tite: (I er? | RECEIVED
. {Owner, Firm Representative, Other)
*S@e 3%( W C Cowr C\,‘\"-\d S EXHIBIT AUG 20 2007
WATER RESOURCES
g 4 WESTERN REGION
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pug. 14 2007 1:50PM- Dept. of Water Resources No. 8901 . 1

: ACTION . THE DEPARTMENT OF WATER relSt  RCES
This Permitis _ 4@;7(0 we c\, ) Date - g ,?O ZOO 7

If approved, this permit autharizes the construction or modification of a well subject to the foilowing conditions. READ CAREFULLY!

GENERAL CONDITIONS:

1. This drilling permit is valid for two (2). months from the above approval date for the start of constriction anid is valid for ane(1)
year from the appraval date for completior of the well Linless an extension has been granted.

2. This permit does not constitute an approval of the District Health Dapartment ar the ldaho Depariment of Health and Welfare,
which may be required before canstruction of the well. All wells must be drilled @ minimum distance of 100 feet from a drain fleld.
Domestic and Public Water Supply walls must be driiled a minimum of 50 feet and 100 feet respectively from a sepﬂc tank,

3. The well shall be constructed by a drilier currantly lscensed in the State of ldaho who must maintain a copy of the dnlllng permit
at the drilling sfte.

4, Approval of this drilling permit does not authorize trespass on the land of another party.
5. This permit does not constitute other local, county, state or federal approvals, which may be requrrad for construcfion of a well,

6. This drilling permit does not represent a right to divert and use the water of the State of Idaho. If the welt belng drilled Is
associated with approved water right(s) use of the well must comply with conditions of said water right(s). .

7. If a bottom hole tamperature of 85 or greatar is encountered, well construction shall cease and the well drilier and the wal|
owner shalil contact the Department immediately.

8. Idaho Cods, S 55-2201 56-2210 requires the applucant and/or his contractuis {o contact *Digline" (DigLine is a pne-call centsr
for ufility notification) not less than 2 worklng days prior to the start of any excavation for this project. The "DlgL(ne Number for
your area is 1-800-342-1585. ‘

9. Please be advised that this driling perimit should be considered and treated as & preliminary permit. If you are in disegreement
with this preliminary permit you have fourteen (14) days of the service date of this permit to petlﬂon the Department for
reconsideration pursuant to Section. 67-5243, ldaho Code. .

10, The well tag for the drilling permitlslart card shall be securely and permanently attached to the wall caslng thraugh welding or
by the use of four closed end domed stainless steel pop rivets. The tag attachment will be done at the time of completion of the
well, and prior to retmoving the drill rig from the drill site.

sececcomomons: Well ConShructom Shall be Condisfent wikn
Rule 30 o TPAP4 37.03.09

j—ke’ dn”e‘/ O\y\(\, (A.Je,” oownercr 5‘/'&1\ Su.bw\.\\- ac CDI/"\?E‘\'\OV\
:P\«V\/Pro C,-J'V\S o Tbwk reviewd :Prl0(-\-0 CDW(‘DIe-\-M(

S W Agent

Title
ReceiptNo. Phead) Recelptedby _— _ Fee  — Date_——
EXTENSION OF DRILLING PERMIT

E:denslon approved by . Approval Date

This extension expires:
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BRUCE M. SMITH, ISB #3425 JUN 18 201
MOORE SMITH BUXTON & TURCKE, CHARTERED R
Attorneys at Law CANYCON COUNTY CLERK
950 W. Bannock Street, Suite 520 J HEIDEMAN, DEPUTY

Boise, ID 83702
Telephone: (208) 331-1800
Facsimile: (208) 331-1202

Attorney for Defendants

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

)
GARY DUSPIVA dba GARY DUSPIVA )
WELL DRILLING & DEVELOPMENT )
) Case No. CV08-10463
Plaintiff, )
) AFFIDAVIT OF CLYDE
VSs. ) FILLMORE IN SUPPORT OF
) DEFENDANTS’ MOTION FOR
CLYDE FILLMORE, an individual and ) SUMMARY JUDGMENT
JOHN FILLMORE, an individual, )
)
Defendants. )
State of Idaho )
) ss.

County of Canyon )

Clyde Fillmore, being first duly sworn, sayeth as follows:

1. My name is Clyde Fillmore. I am an adult over the age of 18 years, and I am of
sound mind. I am a resident of Canyon County, Idaho, and make the following statements based

upon my own personal knowledge.

AFFIDAVIT OF CLYDE FILLMORE IN SUPPORT OF A
DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT - 1 N (=
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2. In 2007, I discussed with Gary Duspiva that I would like him to drill a cold water
domestic well on a lot where my son John would build his home.

3. Mr. Duspiva markets and holds himself as a certified well driller, a certified pump
installer, and a Master Ground Water Contractor. He claims to be a member of the National
Ground Water Association, the Pacific Northwest Groundwater Association, and the Idaho
Ground Water Association.

4. I am retired. My son John is a carpenter. At the time [ was talking to Mr.
Duspiva, neither of us knew much of anything about well drilling. We completely relied upon
Mr. Duspiva’s representations as to his abilities and qualifications and recommendations in the
process of having a domestic well drilled.

5. As a result of our June discussions, Mr. Duspiva agreed to drill a cold water
domestic well for $32.50 a foot.

6. On or about June 11. 2007, Mr. Duspiva set up his drill rig and started drilling.

7. As part of the process for drilling, Mr. Duspiva informed us of the need for a
“Start Card/Permit”. I had never heard of this before Mr. Duspiva told us about it and presented
a form for my son to sign, which he did. The form was not completely filled out when John
signed it at Mr. Duspiva’s request. A copy of the form is attached to this affidavit. As I later
learned, the Start Card/Permit was for a well with a maximum depth of 200 feet. The permit had
a number of conditions or requirements for drilling activities. It required that if a bottom hole
temperature of 85 °F or greater was encountered, the driller was to stop drilling and contact the

Department of Water Resources.

AFFIDAVIT OF CLYDE FILLMORE IN SUPPORT OF
DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT -2
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8. Mr. Duspiva continued drilling from June into August, 2007. During the time he
was drilling, Mr. Duspiva periodically talked to me about the drilling, but only when I
approached him to inquire about progress. He did not provide much, if any, detail but always
said he had not found sufficient water. When I asked him what he recommended, he always said
he should drill deeper. Because neither John nor I know anything about well drilling, I had no

13

way of knowing where Mr. Duspiva’s “recommendations” would lead.

9, On August 9, 2007, the relationship with Mr. Duspiva became somewhat tense.
He had not kept me informed about what he was doing. I told him I wanted to know what he was
doing, what he was charging, and other details. He gave me a set of handwritten notes which
indicated he wanted to charge different rates for drilling at different depths, had charges for
certain items such as a “shoe” and a “seal” and indicated charges for over forty-two hours of
something called “air development”. The note indicated he was trying to charge over $22,000.00
for his work.

10. The notes also indicated that he had already drilled to 836 feet.

11. Mr. Duspiva also said that because he had not yet produced water that he needed
to continue drilling deeper. At this point, [ was very frustrated that Mr. Duspiva had not kept me
better informed, but felt that I had no choice but to accept his recommendations.

12.  The August 9, 2007, meeting was important for another reason. I did not know
that on that day Mr. Duspiva contacted the IDWR to inform them that the bottom hole
temperature was already in excess of 85° F and had been for over 200 feet.

13. On or about August 16, 2007, Mr. Duspiva informed my son and me that there

were some issues related to the well he had been drilling and whether it complied with IDWR

AFFIDAVIT OF CLYDE FILLMORE IN SUPPORT OF
DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT -3
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rules. He told us not to worry because he would get a “variance” that would allow the well to be
completed. He presented John with another incomplete form to sign. This permit as we later
learned was required because the well was a hot water well.

14.  Mr. Duspiva never informed me or John about the ramifications of the well being
a “low temperature geothermal” (LTG) well. He did not explain the costs of such a well, the
special standards the well must meet, that he was supposed to stop drilling and contact the IDWR
when the temperature reached 85 °F, or that a $20,000.00 bond was required. He did not inform
us that there was a special rule, Rule 30, that imposed these requirements for a LTG well.

15. It was only when Mr. Rob Whitney of the IDWR explained the details of what the
state’s rules are for a LTG (low temperature geothermal) well that I understood the problems Mr.
Duspiva’s actions had created.

16. As I learned through a series of meetings with IDWR and MR. Duspiva, a LTG
well is considerably more complex and costly and must meet a number of design criteria
designed to protect geothermal water.

17.  For instance, I learned that these wells must have a seal to protect against the
exchange of cold and hot water, and a special $20,000 bond is required. The well must comply
with IDWR Rule 30, a copy of which is attached. Mr. Duspiva never informed me of these
requirements or the costs associated with them. In fact, he never mentioned Rule 30.

18.  The IDWR refused to grant Mr. Duspiva a variance from the requirements of Rule
30 and instead required that a plan be submitted to show the well would be completed in
compliance with the rule or that the well would be properly abandoned under IDWR oversight.

The IDWR issued a Preliminary Order to this effect and held a hearing on the circumstances

AFFIDAVIT OF CLYDE FILLMORE IN SUPPORT OF
DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT -4
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surrounding the drilling of the well. The IDWR also required a staff report on the matter be
prepared to document what had happened in this matter. A copy of the staff report is attached as
Exhibit 1.

19.  Among other things, the staff report revealed that Mr. Duspiva had done the exact
same thing in at least three other instances in the vicinity of the well he was drilling on my son’s
property. Mr. Duspiva had started a cold water domestic well using a “Start Card”, then kept
drilling deeper until he hit geothermal conditions. After the wells went into the LTG aquifer, Mr.
Duspiva would seek a variance so he would not have to comply with Rule 30. The IDWR had
repeatedly warned Mr. Duspiva about doing this and had made him fix one of the wells. Mr.
Duspiva had never disclosed this to me.

20.  Mr. Duspiva continued to argue with the IDWR and objected to the hearing and to
the preparation of a staff report.

21. The IDWR informed Mr. Duspiva and me that because the well did not comply
with Rule 30, it had to be completed so that it complied with Rule 30 or abandoned.

22.  Inresponse to the IDWR’s direction, Mr. Duspiva eventually came up with a plan
that he said would bring the well into compliance with Rule 30 or would allow it to be
abandoned. Mr. Duspiva did not consult with me as he came up with the plan. When I saw it
after it was prepared, I had a number of questions about it. However, Mr. Duspiva refused to
disclose details about the plan, including the actual costs and who was to do the work.

23. I eventually learned that Mr. Duspiva was proposing to hire a number of
subcontractors to either try to bring the well into compliance or to abandon it. Mr. Duspiva

continued to refuse to reveal the names of the subcontractors, what they would do, or what their

AFFIDAVIT OF CLYDE FILLMORE IN SUPPORT OF
DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT - 5
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fees would be. Mr. Duspiva, however, expected me to pay whatever costs he incurred trying to
bring the well into compliance or in abandoning it.

24,  The IDWR tried to convince me and Mr. Duspiva to keep working to develop a
plan for the well. Mr. Duspiva then refused to meet further with me or with the IDWR despite
my request that he continue to try to resolve the matter.

25.  When Mr. Duspiva refused to continue working towards resolution, I proposed to
the IDWR that the Department should hire a well driller to close the well, and that I would pay
one-half and Mr. Duspiva would pay one-half. Although he resisted this proposal at first, Mr.
Duspiva eventually paid one-half the cost of closing the well.

26.  The well was closed by Down Rite Drilling at a cost of $12,875.00 under the over
sight of IDWR. Mr. Duspiva had said the same work would cost at least $20,000.

27. 1 learned from the IDWR staff report a number of things about Mr. Duspiva’s
activities. Mr. Duspiva had illegally drilled over 200’ beyond the depth at which the bottom
hole temperature exceeded 85°F. He did not stop drilling or notify the IDWR when he hit the
85°F limit. Nor did he say anything to me or to John. He did not inform me or John about the
requirements for a LTG well or how the IDWR rules applied to the well. He did not inform us
that he had already been warned at least three times about not doing what he had done in our
situation. Despite holding himself out as a Master Ground Water Contractor and as a certified
well driller, he failed to inform us that he was personally incapable of actually completing the
well so it would comply with IDWR rules or abandoning it without hiring other companies that
he, in turn, demanded we pay for. Because of Mr. Duspiva’s wrongful and illegal drilling of the

well and failure to notify the IDWR when he hit LTG conditions, followed by the IDWR

AFFIDAVIT OF CLYDE FILLMORE IN SUPPORT OF
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requirement to abandon the well using another well driller, I incurred damages of $6,437.00 plus
my legal fees. These were the fees I paid to IDWR for one-half of the cost of abandonment.

28. I was very unhappy with Mr. Duspiva because I did not contract with Mr. Duspiva
to drill a low temperature geothermal well or to violate IDWR rules. The well was over 1100
feet deep and had water of 102°. This is not what I requested.

29. I lost all confidence in Mr. Duspiva’s representations, his competence to drill a
well as requested, or to comply with IDWR rules. I was particularly disappointed that he refused
to even work toward resolution of the problem or to accept any responsibility for his actions and
refused to disclose information about what it would take to fix the well. He took the position
that no matter how poorly he performed or whatever the cost to correct his mistakes, that I was
responsible for paying to correct them.

30.  For customers such as John or me, who are inexperienced at the details of well
drilling or the associated regulations of the IDWR, this has been a profoundly disturbing process.
Mr. Duspiva’s refusal to help work out the problems he caused with the IDWR and us, his
refusal to disclose the details of his plans to correct the problems with the well, while at the same
time demanding that we pay for his mistakes, has been intensely painful to our family. Mr.
Duspiva never mentioned, much less advised me, that there was a possibility of hitting
geothermal water if he drilled too deeply. I did not even know what geothermal water was or that
it was so regulated. Yet he had already encountered these LTG conditions in at least three wells
in the vicinity of my son John’s property. The IDWR noted that Mr. Duspiva should have known

that if he went as deep as he did on this well, he would hit LTG conditions.
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31.  Because Down Rite Drilling did a very good job at closing the well and
cooperated with the IDWR in making sure the closure was done correctly, I asked Down Rite to
drill a cold water domestic well. Down Rite located a well site only 40’ from the place where
Mr. Duspiva was drilling. Down Rite drilled a 320’ well that produces a large volume of cold
water that more than meets my son’s needs for a domestic well. The Down Rite well cost
$18,525.00. One of the things Down Rite did was install a screen in the well. Mr. Duspiva
refuses to use a screen when he drills wells. It is now my understanding that use of screen is a
standard technique in well drilling.

32.  Mr. Duspiva claims to have spent $50,665.00 on the well. Mr. Duspiva has now
sued me and John for $30,665.00 for his work on the illegal well because I had already paid him
$20,000.00 as a deposit on his work.

Mr. Duspiva now claims that I contracted for him to drill a low temperature geothermal
well. We did not. That was never our agreement with Mr. Duspiva. Nor did we agree to pay
anything other than $32.50 a foot for a cold water domestic well which we obviously did not get.
We did not agree to allow Mr. Duspiva to hire other companies to do his work. If Mr. Duspiva
has properly informed me of the details associated with a LTG well, including the cost and
regulatory requirements, I would never have contracted with him to do that because that is not
what we wanted or asked for. Nor could we afford such a well. However, we never had a chance
to even consider these items because Mr. Duspiva had already drilled into the LTG conditions
before we learned all of this information from the IDWR. I did not have any understanding of
the nature, extent, or effect of having a LTG well and would certainly consider such facts to be

material to any agreement to have a well drilled.
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33.  Based on his actions, I do not believe Mr. Duspiva knew or cared about what I had
asked him to do. My impression is that Mr. Duspiva, because he charged “by the foot” only
sought to drill as deep as possible regardless of the consequences because it netted him more
money. His history of repeatedly extending shallow domestic wells into LTG conditions would
seem to be evidence of this. According to IDWR records, he had already done this three times in
the area near where he was drilling the well on my son’s property.

34. Because of Mr. Duspiva’s actions, I have been damaged financially and
emotionally. I paid him $20,000.00 to drill a cold water domestic well. He did not do so. I had
to pay $6,437.00 to close the illegal well he drilled because of IDWR requirements. Mr. Duspiva
has been unjustly enriched as to these amounts because he did not perform as requested and the
well abandonment costs were directly related to his violation of IDWR rules. Mr. Duspiva hit
the 85 °limit at approximately 585 feet according to the IDWR investigation. Yet he continued
drilling without notifying the IDWR. By the time IDWR was informed of the situation, Mr.
Duspiva was 200’ beyond the depth at which he was authorized to drill. Because the well was
illegal, I do not believe I owe him an additional $30,665.00 or the $20,000.00 already paid to
him. Because the LTG well was illegally drilled, it was not what I requested, and I had relied on
Mr. Duspiva’s recommendations, I am asking the Court to require Mr. Duspiva to return the

$20,000.00 and to not allow Mr. Duspiva to sue me and John for $30,665.00.

AFFIDAVIT OF CLYDE FILLMORE IN SUPPORT OF
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Further your affiant sayeth not.

Dated this /{7 _day of June, 2010.

CLYDE FILLMORE

SUBSCRIBED AND SWORN to before me this _/(4 /7 day of June, 2010.

» g f/ﬁ/mf/ﬂ /V
e TARY PUBLIC FOR ID.
) ﬁ?&?ﬁm%é
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CERTIFICATE OF SERVICE

I hereby certify that on this 1 day of June, 2010, a true and correct copy of the
foregoing AFFIDAVIT OF CLYDE FILLMORE IN SUPPORT OF DEFENDANTS’ MOTION
FOR SUMMARY JUDGMENT was served upon the following by the method indicated below:

Jon C. Gould __ »viaUS. MAIL

RINGERT LAW CHARTERED »” via HAND DELIVERY
455 S. Third Street via OVERNIGHT MAIL
P.O. Box 2773 via FACSIMILE

Boise, ID 83701-2773

Facsimile: (208) 342-4657

BRUCE M. SMITH

AFFIDAVIT OF CLYDE FILLMORE IN SUPPORT OF
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MEMORANDUM

Date: November 6, 2008
To:  Gary Spackman, Hegring Officer
From: Rob Whitney

RE: Staff Memorandum, Fillmore/Duspiva LTG well
Background

The Department of Water Resources (Department) received a “Start Card” drilling permit
for construction of the Fillmore well on June 11, 2007 (D0047109). All Well Drillers that use
Start Cards to obtain drilling approval(s) must comply with the policies and procedures for their
use and the associated conditions of approval. Start Card drilling authorizations are limited to
construction of single family residential, six inch (6"), cold water wells.

The start card submitted by Duspiva for the Fillmore well described a 6 well with a
proposed maximum depth of 200 feet. As described, this proposal appeared reasonable given the
number and locations of other cold water domestic wells drilled in the same general area.
Condition no. 8 of the Start Card permit (standard condition for all drilling permits) required
immediate notification of the Department and cessation of drilling if a bottom hole temperature
(BHT) over 85 degrees F was encountered. Encountering LTG resources at a depth of 200 feet
was not likely to occur in this area, however, the chances of LTG encounter significantly
increase at depths over 500 feet.

Attached is a memorandum dated May 13, 2008 (Attachment I). The memorandum was
directed at IDWR administrators to provide some background information regarding Duspiva’s
past history of drilling wells to depths or in areas where encounter with Low Temperature
Geothermal Resources (LTG) were likely to occur.

I have had several discussions with Mr. Duspiva regarding his encounters with LTG.
resources, his well construction practices (“drill and drive”), and how the Administrative Rules
do not recognize driving casing into the ground as an approved method of sealing wells and more
specifically, sealing LTG wells. Mr. Duspiva has continually expressed his disagreement with
the 85 degree limit established by State Law. I. C. § 42-230 (1) and § 42-233.

Attachment II is a copy of the well log filed by Duspiva for a well that he drilled for Jim
Robn. This well is located about two (2) miles east-southeast of the Fillmore well (Exhibit A)
and was drilled pursuant to a “Start Card” drilling permit. The Rohn well encountered LTG
resources (BHT 102 degrees F) and was drilled to a depth of over 1300 feet. I recall providing a
verbal warning to Duspiva for constructing this LTG well without complying with applicable
Rules. I also recall extending a similar caution to Duspiva after he drilled a well for Schuyler
Enochs in 2001 to a depth of 865 feet and encountered LTG resources (Attachment III). The
Enochs well is located about five (5) miles east-northeast of the Fillmore well.

EXHIBIT

1 ' a ,
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Attachment I'V is a warning letter dated November 6, 2006 sent to Duspiva by John
Westra, and Duspiva’s written response dated November 12, 2006. The letter to Duspiva was
_ necessitated by his drilling of a LTG well for Lorelle Riggs pursuant to a“Start Card” drilling
permit that proposed construction of a “cold water well” and the associated violation(s) of
applicable requirements, specifically Rule 30, IDAPA 37.03.09. This letter provided Mr.
Duspiva with a “final opportunity” to comply with the applicable requirements in lieu of a
formal enforcement action by the Department. Repair of the Riggs well was completed in June
0£2007, approximately seven (7) months after John Westra’s request, and only a few days prior
to starting construction of the Fillmore well.

Fillmore Well

According to my records, Mr. Duspiva called on August 9, 2007 to report that the
Fillmore well had exceeded 85 degrees BHT (91 degrees according to Duspiva). By that time the
well had been drilled to a depth of 836 feet and casing set at 691.5 feet. According to information
submitted by Duspiva and additional temperature data collected by Department staff, the down-
hole temperature exceeded 85 degrees F between 500 feet and 600 feet. Duspiva did not contact
the Department until he had penetrated the LTG aquifer by at least 200 feet. The subject of
Duspiva’s call was not surprising considering that the depth of the well had exceeded the
proposed depth by at least 600 feet and the nearby Rohn well (1333 ft. deep) encountered a BHT
of 102 degrees F. Therefore, Duspiva should have been aware of the potential to encounter LTG
water in this area and should have conveyed this information to the property owner.

When a well driller notifies the Department that a well has encountered LTG resources,
standard protocol is to require the driller and owner to 1) Submit information detailing the
current state of well construction including down-hole temperature information 2) Submit a
drilling prospectus for cormpletion or abandonment of the well consistent with Rule 30 IDAPA
37.03.09) and 3) Initiate the process to secure any required well owner and additional driller
bonding. These requirements were conveyed to the owner and driller after the Department had
been notified that the subject well encountered the LTG resource.

As requested, Duspiva faxed an “as built” diagram on August 9, 2007 showing details of
the current well construction and temperature information which included a request for variance
and a request to drill deeper (Exhibit B). Mr. Duspiva and I had several telephone conversations
regarding proper completion of the well. In response, Duspiva submitted a faxed document on
August 15, 2008 that detailed a proposal for completing the well and additionally requested some
unspecified “variance” citing “Domestic use Statute 42-227.” Mr. Duspiva provided verbal
argument that Rule 30 should not apply because it was a “domestic” well. In our initial
conversations, Mr. Duspiva and I discussed the requirements of Rule 30, just as we had on the
previous well he drilled and was required to repair (Riggs well). The two well completion
proposals dated August 15 and August 29 (Exhibit C) submitted and signed by the driller showed
some intent to comply with LTG construction requirements in that both proposed the sealing of
casing with cement to separate the LTG water from the upper “cold water.” Duspiva’s arguments
that Department staff verbally approved his requests for variance are without merit.
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The Department did not officially act on the August 15 or 29 proposals because of the
open ended request for variance and that, according to Duspiva, the final well depth had not yet
been determined which made it difficult for him to commit to a final completion plan. The
Department cannot take action on a proposal for completion or repair until specific details of the
work have been determined. At Duspiva’s request(s), the Department conditionally allowed him
to continue drilling as he had already encountered the LTG aquifer and was insistent on drilling
to a depth he felt the well should be completed to eliminate the production of sand and satisfy his
customer’s needs. Mr. Duspiva was again reminded that the well must meet an appropriate
standard as intended by Rule 30 if completed within the LTG aquifer. Duspiva has been a
licensed driller in the State of Idaho for over 30 years and is responsible for understanding and
complying with all applicable laws and rules. It is the responsibility of the licensed driller to
communicate with the property owner in order to 1) complete the well in a manner that will
prevent waste and contamination and 2) satisfy the well owner’s needs.

The extent of the Department’s communication with Fillmore is limited. I initially talked
with John and Clyde Fillmore after becoming aware that the driller had encountered LTG
resources. My original call(s) intended to ensure that the property owner had been informed by
the well driller of the now applicable requirements to complete a LTG well. In my discussions
with the Fillmores, I am left with the impression that they felt they were not adequately informed
by their well driller as to the complexity of completion, and the significant increase in the
associated costs of completing a LTG well. The driller should have communicated the potential
to encounter LTG resources to his customer prior to starting construction (or at least after
exceeding the proposed depth) since he had encountered them in the nearby well drilled for the
Rohns. The specific details related to the driller’s communication with the property owner could
be ascertained through questioning of both John and Clyde Fillmore and Gary Duspiva.

Conclusions

Section 42-235 of the Idaho Code requires the driller or owner to obtain a drilling permit
prior to constructing a well. The stated purpose of this requirement is to “protect the public
health, safety and welfare and the environment, and to prevent the waste of water or mixture of
water from different aquifers.” The Department is the regulatory authority appointed to issue
drilling permiits, driller licenses, and regulate the proper construction of wells in Idaho.

Administrative Rules suggest that the Well Driller and the Property Owner have some
joint responsibility to properly complete or abandon a well. Rule 25.01.a, states in part that:

“The well driller and property owner are charged with the responsibility of taking
whatever steps might be necessary in any unique situation to guard against waste and
contamination of the ground water resources.”

Only a Licensed Well Driller is authorized to construct a well in Idaho, and all licensed
well drillers are expected to have a comprehensive knowledge of Administrative Rules and State
Laws that govern the construction and use of wells. The property owner must depend on the well
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driller to communicate the applicable requirements related to the construction of their well in
order to be able to make informed decisions when necessary. The property owner is not
authorized to perform any construction activities that physically cause the well to be drilled. The
property owner may be responsible contractually to compensate a licensed well driller
accordingly for his services. The Department of Water Resources does not have statutory
authority to determine the extent of a consumer’s financial obligation for the construction of a
well. However, it is reasonable for the Department to expect that the Licensed Well Driller who
originally started construction of a well, and was determined to not be in compliance with
applicable rules, participate to an equitable degree (financially or in-kind) to satisfy the
obligation to construct or abandon the well consistent with State Law and Administrative Rules.

The Department has provided sufficient time for the parties to properly complete or
abandon the well. The contractual dispute between the parties in this case will likely have to be
resolved outside of the Department’s authority. Due to the expiration of the Drilling Permit, the
deteriorated relationship of the parties, and the unwillingness of the driller to provide any
additional work to complete or abandon the well until he is paid in full, the Department has
concluded that abandonment is the only available and economically viable option remaining. The
Department is the regulatory authority charged with the responsibility of administering Laws and
Rules for the construction, abandonment, and use of wells and would be remiss to allow this
incomplete well to continue to compromise the ground water of the State.

Attached as “Exhibit D are the bid specifications and several bids solicited by the
Department to properly abandon the well. The Department deemed it necessary to request formal
bid proposals to obtain more representative numbers than those supplied in the earlier estimates.
The Department intends to proceed with contracting a licensed well driller to abandon the
Fillmore well consistent with the Department’s Preliminary Order dated October 3™, 2008. The
bid will be awarded based on both cost and availability of the contractor to perform the work.
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ATI‘ACI'ME‘.NT I PAGE 1 OF 1

MEMORANDUM
Date: 5-13-2008

To: Dave Tuthill, Gary Spackman
From: Rob Whitney

RE: Gary Duspiva and LTG Wells

In preparation for our meeting with Mr. Duspiva on 5-14-2008, I am providing you and
Gary with this memo and background information detailing some history leading up to
‘the Fillmore LTG well issue.

A letter from Jon Gould (council for Duspiva) dated 2-22-08 details events specifically
related to the Fillmore project. The letter, in my opinion, unfairly criticizes Department
staff and provides only Duspiva’s perspective on what has occurred. The letter alleges
that Department staff gave various verbal waivers of Administrative Rules and
subsequently blind-sided Duspiva with an approved drilling permit bearing “specific
conditions” that were imposed afier the fact. The specific conditions placed on drilling
permits to construct LTG wells are duplicated for clarification on an approved drilling
permit. These conditions and construction requirements apply regardless of any
duplication in the specific conditions if a well is LTG.

Duspiva’s track record for incidentally encountering LTG water, while drilling cold water
domestic wells was established several years ago. Duspiva received at least two verbal
warnings for various violations related to LTG wells, once in 2001 (Enochs well, 865 ft
deep) and again in 2005 (Rohn well 1333 ft deep). In April of 2006, Duspiva submitted a
Start Card to construct a cold-water residential well (Riggs well) near Givens Hot
Springs. The log submitted for the well reported that LTG water had been encountered.
John Westra sent a letter of warning (attached) and required the well to be repaired to
meet the applicable standard for a LTG well, specifically Rule 30 of IDAPA 37.03.09.
Repair of the Riggs LTG well was completed on June 6, 2007 (seven (7) months after
Westra’s request). The Start Card for the Fillmore (cold-water, 200 £t well) was
submitted on June 11, 2007. Additionally, the Fillmore well is in the same area (within a
few miles) of the well drilled for Rohns (2004, 1333 ft deep, 108 degrees F).
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AN"HMENT II PAGE 1 OF 3

Page 1 of 2
o RECEIVE~ Offioe Use On
Form 238-7 IDAHO DEPARTMENT OF WATER RESOURCES |7 2005 [Wel Do M
02 WELL DRILLER’S REPORT \ inpectod by -
RCES| Twp Rge ec
1. WELLTAG NG.D 0031518 AT R OEGION TRy
DRILLING PERMIT NO. - -
Water Right or Inection Wel No. 12 WELLTESTS: — Long
Pump  ABailer 1) Alr ] Flowing Artesian
2. OWNER: Vield gal/min. 3 Pumping Lavel Tw ]
Narme Jim or Cyindie Rohn 35 18 345 3k Da;‘z;!
Address 7833 Valley Flores Dr. 10 13 280 1Hr
City West Hills Sae Calyd 91304~ 30 83 350 est 14.6
) 6104  Watertamp. _97 Botiom hole temp. 102
You must provide address of Lot, Bik, Sub. or Directions to wefl. ondor ] 108
Twp North 9 or South [ Depith first Water Encounter
Q Eagt O o West 13. UTHOLOGIC LOG: (Describe repalrs or abandonment) Water
Sm_ﬂﬂ......_. 14 14 Bore N
e W pa?,: NE- e | Fom | To | Remarks: Lkhology, Water Quality & Tempemture | Y | N
Lat: . : : 10| O 2| soil X
Address of Well Site 16647 Plum Rd. Caldwell 10| 2| 5| Hardpan X
ciy _Caldwell 10/ 5! 16/ Multjcolor Sand & Gravel X
e et o s+ Diada s Raad o Lancmey 10| 16| 20| Light Brown Sandy Clay X
L Bk Sub. Name 6] 20(108| 1L.ight Brown Sandy Clay X
6108|115 Multicolor Sand X
4. USE: 6{115/142| Yellow Clay X
®Domesic  [\Munidpat ~ CiMonitor I Inigation 61142|144| Brown Sand X
O Themal O Injection [~ Other 61144[185| Yellow Clay Sticky X
) « 61185/185| Water Crack . X
§. TYPE OF WORK check all that apply {Replacement etc.) 61185/232| Yellow Clay Sticky X
¥ New Wall 1 Modify O Abandonment (1 Other 6/232{234| Brown Fine Sand _ .__ X
6|234|243| Brown Clay X
6. DRILL METHOD:
61243|306/ Biue Clay X
S Air Roary  ECabie O Mud Rotary (1 Gther 6/306/307] Black Sand Tested N/Good X
7. SEALING PROCEDURES 6/307/340| Blue Clay . X
S Fom | o [WeightTVoiwma ] SaaiFi T 6/340/345| Black Sand X
Perma Plug_ 1/ 20| 800% [Placed 1ndry 6/345/405| Blue Clay Sticky X
Bentonite Annular spac 6405|4091 Black Sand X
Wasdrive shcaused? (XY [IN ShoeDepth(s) 1081%' 614091412] Biue Clay Hard X
Was drive shoe sealtested? (Y TIN How? Bailed down 6l412 _Blagk_s.anﬁ_ﬁne_ X
6(418!436] Blu . 41X
8. CASINGLINER: 6/4361436| Black Sand Fine X
Dameter|_From T [Gaige] Waleddl ] Casing  Uner  Wakied Threwded | 6{436{450| Blue Clay X
6% |+1% [1081K.2p Steel| @ O ® [l 6|450|453| Black Sand Fine x|
L T © B B 6/453(502{ Blue Clay Soft — X
a ©c o n 6502|521 Black Sand._. X
Length of Headpipe Length of Taipipe 6/521|544| Blue Clay Sticky X
Packer LY CN  Type 6/544]545| Black Sand .. _ X
9. PERFORATIONS/SCREENS PACKER TYPE 6/545.595| Blue Clay _. . .
Perioration Method 6|595|612] Black Sand - X
Soreen Type & Mettiod o Instatision 616121625/ Blue Clay X
From Yo | SitSae 5 ™ Casing  Liner 61625(635| Black Sand X
o C Completed Depth £ £23U°' 40 gal. Pea Gravel rable)
—] o © oate: Smed 13 Nov_2004 hedt% apr 2005
= o 14, DRILLER'S CERTIFICATION
10. FILTER PACK UWe cextify that all minimum well construction standards were comptied with at the
[ Fater Wieral From | To | Weight/Volome Placemem Method t:methe"9\"35"3'“0\’ed
rg Duspiva Well Drilling
—- ~—-— Company Name Firm No. 395 _
1%. 6s_';ﬁurlc WATER LEVEL OR ARTESIAN PRESSURE: P'r‘dhdpal D Dae 14 May 05
1t. balow ground Artesian pressure . a
Depth flow encountered _______ fi. Describe access port or control devices: Oriller or Operator I Date
Well Cap Operator | Date 14 Ma;[ 05

Pmupal Dxiller and Operator Required.
Operator | mus! have sog\atute of Driller/Operator .

FOAWARD WHITE COPY TO WATER RESOURCES
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“HMENT 11 PAGE 2 OF 3

Page 2 of 2
_ Office Use Only
Form 238-7 IDAHO DEPARTMENT OF WATER RESOURCES Well ID No.
sl WELL DRILLER'S REPORT 'T'jspected bYH <
1. WELLTAG NO.D 0031518 P
DRILLING PERMIT NO.
) o 12. WELL TESTS: bat - long .
Waler Right or Injection Well Na. CPump M Balles The [ Floving Anasian
2, OWNER: Yield gat/min. Drawdown Pumpling Level Time
Name Jim or Cyindie Rohn 35 78 345 3% Days
Address 7833 Valley Flores Dr. 10 13 280 1Hr.
Ctty West Hills SteCali®n 91304 30 83 350 14.6
6104  WaterTemp. 3/ Botiom fole temp.1 02

3, LOCATION OF WELL by legal description:

wm,quam,wo,mem3 grains some Gas, Iron

You must provide address or Lot, Blk, Sub. or Directions to well. do
Twp. O3 Norin (X or South IJ & Odor Depth first Water EncounterL 08 _
fge. S!é East O or West X 13. LITHOLOQGIC LOG: {Describe repaivs or abandonment) Water
See__09 14 FE 1" NE_14 Bor| o Remarks: . Waler Quakty & T ,
Gl _M_—COlThTy é mon oy Dia. J To Uthology, Waler Quality & Temparature Y| N
Lat: : : Long: : : 6| 635 665 Blue Clay Hard Sandy X
Address of Well Site__ 16647 Plum Rd. 6] 665 682 Blue Clay Hard X
Ciy _Caldwell 6| 6824 684 Black Sand Fine X
o med b 6| 684 690 Blue Clay Hard X |
L Bik. Sub. Name 6] 690 705 Black Sand Fine X
6| 708 723 Blue Clay X
4, USE: 6| 722 751 Black Sand Fine X
® Domestic [ Municipal MMonitor ] Imigation 61751 783 Black Sandstone X
CThermal  [llnjection O Other 61789 829 Biuve Clay. - X
. 61 829 839 Black Sandstone X1..
5. TYPE OF WORK check all that apply {Replacement elc.) 6! 834 884 Biue Clay X
XNew Well -J Maodity 7 Abandoament (1 Other 6]/ 8849 889 Black Sand 5
: 1]
6. DRILL METHOD: g gg gg giw Clay - X
riAirRotary X Cable OMudRotary T Other 6930 964 Tight Blue Clay g
7. SEALING PROCEDURES , 6| 960 96 Black Sand X
SealNawral | Fom | Yo | Waight/Voiume|  Seal Plecemert Mathad 61960 992 L.ight Biue Clay X
Perma Plu 1| 20| 800%# [Placed Dry in | |-6129299 X
Bentonite Apnular Space| [-6}99 Clay x
Wes drive shoe used? XY [IN ShoeDeptn(s)_1081%°* | 6i1033103 S X
Was drive shoe sealtested? Y MN  How? Bailed dowmn ) 61N341287 Bine Clay Sticky Y
6/1282B0A Rlua Clay w/water crackd X | |
8. CASINGAINER: 6/30A1333 Blue Clay Sticky X
D From To ;nga Casing Liner Weided Threaded
6" |+1% [1081%.25 Steell ® O ® =
m nNn © 3 RECEIVED
a c L. rl |
Length of Headpipe Length of Talpipe MAY-1 7 200
Packer (1Y 1IN Type ¥
WATER RESOURUED
9, PERFORATIONS/SCREENS PACKER TYPE - wgsfeRN-H-EG‘GN
Pe'b(aﬁonuethod --]- ———as o
Screen Type & Method of Instakation - — o
e > T D [Comewdcenn 12307 45Gal. Pea GEAVEL pessuanie)
T 12 a Date: saned 13 Nov 2004 coeiof$7 apr 2003
n n 14. DRILLER'S CERTIFICATION
10. FILTER PACK We certify thai all minimum wel construction standards were complied with at the
“FRe ight / Volamme Placement time the rig was removed. . . .
Portinerd Fom [T et Mehod Gary Duspiva Well Drilling
... Company Name & Develo nt Firm No. 395
¥
11, STATIC WATER LEVEL OR ARTESIAN PRESSURE: Pincpal Dﬁhm Dete 14 May 05
267 1. below ground Artesian pressure b X
Deplh flow encountered _______ ft. Describe access port or control devices: Dalller or Operator Dae 14 May 05
Well Cap Operstor | Date 14 May 05

* Principal Oriller and’Rig Operator Required.
Operator | must have signature of DrillerOperator II.

FORWARD WHITE COPY TO WATER RESOURCES
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' AN"HMENT II PAGE 30F 3
Nov 13 04 08:34a Ty Duspiva Well Drillin 1 2° 722 5304 p.l
Form 235-3, 62004 ' \9_1) 4
8R6\05 -B2, 115
Idaho Dept. of Water Resources Write Tag Numzb(gr Here
Start Card/Permit - Single Family Domestic Well Only IaYele I LYb

{Cald Watec less than 85 dugrans F.)
1. Owner's Name (picase print): _ _Jiw an ynote ROH AN
2, Owner's Mailing Address: 2 233 Varpy FLores DR

City: Wa=T Hitls State: Cal§ Zip Code:Qf 30-¢lo4 Telephone ($1%) 954 3661

3. Proposed Well Location: Twp. __ 3/ Rge. HW ,Sec._9g , 14 _SE 114 __hLé;JM
Gov't Lot No. County _ G aanvary Lat. : : Long. :
Street Address of Well Site * [CEHT PLUM RD, Cily C aLowirt.

Must give at least name of road + Dislincs 1o Road o1 Landmark
Lot Block and Subdivision__
4. Are all adjacont septic tanks and drain ficlds accurately located? By Proporty Ownae, Yisgd Noj §, By Health Dislrict: Yuq §Noj |
5. Well Construction Information;

A. ¥{New well [ JReplace [ JDeepen [ IModify Previous vl #; B. Praposad Casing D1, 5 C. Proposad Maximum Deptis $00
6. Construction Start Date: J3 A{0y206% 7. Well Driller: GaQy Duspiyna Drilier’s Lic. No 39 5,

8. The Driller hereby accepts
Driller's Signature: Date: i Wegterig
9. The Well Qwner affirms t

; .vu d ardl nt idoles its accuracy and accepts the conditions.
Owner’s Signature:, Date: /2 w‘-,,_}g:/t

conomgus FOR USE OF §TARZ cig A 4/"
1

. ‘!‘hus paimit authorizes the constriiction or madification of ona domestic weH for a single-family residence. No addrtional residencus.
busineunes, or dwallings may be connaciaed to this well wilhaut & valid witler fight.

2. Thit form must be complstn, including the prepaid tag number and 5lgnature of the deiler. The owner should sign the stant card after
roviewing theso conditions. Malling must take place no toss than 72 hours prior 1o construction (Dept. addrass. betow), hand delivered or faxed
to the Dpl. prior lo commeincing conslruction, The start eanstruction date shall e no mon than 10 days afler, the Depinow:nt rocovos the
permit. An incomplelo tarm will not bes cangidonnd a valid permit 10 drill,

3. This permil doas not constitule an approval of the District Health Departmant or the Iduho Department of Hewulth and Weltare, Al welly, must
U dnlind n minimum distane: of 100 ° from d drin ficdd, Nomashe wlls: must be dalked o minimum of 507 (rony 1 seepbc link

4. Only Well Drillers licensed in Idaho may uze a Start Card for canstruction of @ well. Tha driller shall maintain a copy of the Start Card and the
well 1.0 tag at the drilling »itn during construction.

tmm:%nﬁondotmns of the Start Card/Permit.

5

5, This dnliing permit dows not iuthorizn Wespiss on e ind of anothar pany,
6, This driting permit does not constitute other local, county. stale or fodaral approvals, which may be required for construction of a wall.
7. This: dnlfing pe:rnit dong; nol represient o righl 10 diviedl and weas the willer of Ihet Starler of Idaha.

8. f a botlom hak: tcmperatyrs of 85° F, or g:edler 1s encountered, well eon.r.tmdfon shall cease and tha well driller shalf contact the
O¢parimont tmmadiately,

9. Idaho Code, S 95-2201 - 55-2210 roquiran tho applicant and/or his conlraciors 1o contact "Digline” (Digline is a one-call contar for utility
‘notification) not less than 2 werking days prior lo the starl of any excavation for this project. The “Digline™ Number for your aroa Is
1-800-312-1585.

10.Tha atnintogss steel |, D. 119 must be weldad 1a tho welf casing upan compleling tho wall and myst remamn pcmmnendy allached ahova

ground level lor the life of the well, Other tigs may be added following a repair ar modification of the well. The wall driller is responsible for
pcrmnrmnﬂy atlwehing the 1.0. 1ag to the casing vpon completing the wall, The well kig shall ba attiichod by wrlding a kst 3 sdos or uking
Four (4) stinher: slexd, closad-end Pop rdivals.

11.A start card is not valid for drilling in Areas of Drilling Concem, Crilical Groundwater Aroas, Groundwater Managoment Areas or Areas
identifiad by the Dopardmant as Contiwninated.

12.The possaarion of a well tag does not aulhorrzn construction of & wall.

13.Any wall bring replaced by a new well, shall ba properdy sbundenad by the well driller prior o remaving he drilling equipment, unless
othesrwatir authorizid by tho deparinwend,

BLavgtive dume {, 2004
ar,'frp‘:n Cardl pplicalion #nd Tng purchivae may bo submited to ggu,o]_ltm lonnth oﬁlm'
AN,
qaulnnnﬂ of Wale 14ziouna s e Ovu.u mmw ol w m r Reestauress,

v .:Nl o ok, 10 11:47(10-2H182 'nluM )hkyhm: Drve STF A ldano - nm 10 102-1718
”' o YAl 750 0. (08) 34 e Phone (J0B) 6957 (61 Fax. (20H) 595
Nomwm Rc!g on suuth Rogu, n

kv N O Wi Icnates [T l‘k-n] f Wiy Rmovirens

;t m hweed HvAL, $711 290 Comn d'Aline, ) KR 142614 1 MI 1 dhatmes '-um'l ST 200 Twany 1 diss, 1) IKS301-201010)
Plussy (QUU) 7614 Fax (200) 1G4 1454 rone. {ZU8) I'ilo-.‘é 431 ax (208) I-Kn’il)’i

~ax
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HMENT IIT PAGE 1 OF 2

Witk

::?,';“7‘?“ IDAHO DEPARTMENT QF WATER RESQURCES | Office UseOnly
WELL DRILLER'S REPORT Iy
wp ge

1.WELL TAG No, 0 0013657 A 4___14
DRAILLING PERMIT NO. S 11. WELL TESTS: Lat ¢ long: I
Cther OWR No. WPump 10 Bailer XA O Flowing Artesian

. OWNER: Yield galimin, Drawdown Pymping Level Yims
s,m.o Schuyler Enochs 29 100 198 3
Addrens 18785 Weitz Rd. 28 60 158 1
ciy Caldwell staie ID 2n83607 30 65 163est 6.5

Water Tem86-2 Bommholemp- 88

3. LOCATION OF WELL by legal desqripfiom 2 |V E D

Sketch map Iocalion must agree with writtan location.

Waler Qually test or comments:  3_girains
Oepth tirst Water Encounter

14

12. LITHOLOGIC LOG:

N pro- 23] (Deseribe repalrs or abandonment) yo00.
X Twp.__ 04 __ Norl %ol:f From | To { Remarks: Lithology, Water Ousfity & Temperature | v ¥
_Rge. 04 Easr%m“‘%i?' w “&ﬁ#ﬁwm 10 ol 3]soi1 X
* Sec. 36 14 NE 4 NWw w 110| 3! 5{Hard Pan
Govt Lot CDUW ca“n"'ggn - 10l S5} 14iMulticolor Gravel & Sand X
Lat: 101 141 27 icolo
) Address ol Weil Sile same as above 10{ 27| 321Light Brown Clay
Gity 6] 321 35|Light Brown Clﬂ X
e ST e V0T TS Tod o 6| 35! 91 |Brown Clavw/ Fine Sand
L Bik. Sub. Name 6l 911 91 iWater Crack X
6! 911114 |Brown Sandy Clay X
4. USE: 6 11‘3&li13 X X
Xbomestic [ Municipal T Moniter  Siirrigation 6{1160134|1Light Brown Clay X
i OThermal (7] Injection [ Other 611341361 Light Brown Sand w/Clav X
5. TYPE OF WORK check all that apply (Replacement ec) 61136055 |Light Brown Clay w/ Sandl 1Y
A NewWel O modity O Abandonment O Other 61155160 1T.ight Brown Sandw/ Clay | X
6. DRILL METHOD 600170 |Light Brown Clay X
OMrRotary XiCable  (C MudRotary [ Other 6]170872 |8rown _Sand X
6{172178 1Black Sand X
7. SEALING PROCEDURES 61178i198 |Blue Clay X
SEAL/FILTER PACK AMOUKT METHOO 6|198200 |Black Sand Heaving X
Watarial From | o [ Sacks o 6/200212|Blue Clay X
Plud 1] 14] 250# Dutside 10" | 61212218 |Black Sand Dev.No G.Sandy | X
(Bentonite | 0l 32] s550# Betweeni0wsf | 6/218232IBlue Clay X
6v Casing , 61232233 1Black Sand ¥ .Dev.N/G Sandy X
Was dive shoe used? ¥ [ N Shoe Depthis) BS54 6]2331254 |Blue Clay
Was drive shoe seal tested? X YO N How?Bailed down 6|254R54 |Black Sand X
8. CASING/LINER: 10" Casing left in place 6]254274 |Blue Clay
[Otameter] From | Ts Gauge]  Waterial__ |Casing  Liner Welded Thresded 61274274 Black Sand w/ clay .4
jor|+2" 130° |.259Steerl /™ o & 0 61274296 [Blue Clay
6" |+173]'8541.2% Steel ;p R = 6]296R96 |Black Sand w/ Clay X
: =0 o 61296307 |Blue Clay X
Length of Headpipe Length of Ti“pHE'GE‘}VEB— 6|307B07 |Black Sand Fine X
9. PERFORATIONS/SCREENS 61307825 [Blue Clay X
Perforations Method ""' 19 zﬂa' Continued Page 2
Screens Screen Type, Complated Depth__ 856" {Measurablg)
WATER RESOURCES Dale: Started 4 APril 2001  completed22 May 2001
Frem To | bol Size| Number [Oismeter] Materiat WERTERN AEGIQN
(] L 13. DRILLER'S CERTIFICATION
a M We ceriify hat al minknum wedl construction standards were complied with at
3 I, the Eme the g was removed.
Giry Duspiva W D
Company Name gevelgpmen ell rilﬂ} £g395
10. STATIC WAYER LEVEL OR ARTESIAN PRESSURE:
98 h. below ground  Arlesian pressure Ib. Firm Official . L oe_ 18 June 2001
Depth flow encountered ft. Describe access part ar  and
control davices:_____Well Cap Ociler 0r Qperator Date
{Sign ance it Firm Oticial § Operaiot]

FORWARD WHITE COPY TO WATER RESQUACES
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“IMENT III PAGE 2 OF 2

f“’,';; 287 IDAHO DEPARTMENT OF WATER RESOURCES Office Use Only
WELL DRILLER'S REPORT '1[‘5Pededby S

wp ___ Rge_ Sec _
1.WELLTAG NO. D 0015657 PAGE 2 i
DRILLING PERMIFNG: - - - - 14, WELL TESTS: L & e
Cther IDWR No. KiPump X Bailer BIAlr 07 Flowing Artesian
2. OWNER: Yield gal.imen. Orawdown Pumping Level Time
Name____ Schuyler Enochs 29 100 198 3
Address 18785 Weitz R4, 28 60 158 1
ciy, Caldwell State CI&TW 30 65 163est! 6.5

3. LOCATION OF WELL by legal descrlptlon

" Waler Temp. 86.2

Bottom hole temp. 88
Waler ually test of comments  3_Qraing

Sketch map location musl agree wlih wrillen locajul. - Gm Depth first Water Encounter __L 4
N 12. LITHOLQGIC LOG: ({Desctibe repairs or abandonment) yeier
X - g ot Watet e —
Twp.__4 North » o South 13 oiy | From | Teo Aemarks: Litholagy, Water Quality & Temperature | ¢ ]
(foe 04  East D o West @ 61325825 [Black Sand X
fSec. _36 4 _NE_V4 NW_\4 6]325B45 |Blue Clay X
Govt Lot ___ Cou.'a‘y’ Canvon i 6{345R865 |Blue Clay w/ Brown Clay X
Lat : Long: 6|365368 |Black Sand F.Dev.N/G Sandy X
s Address of Well Sit__same as above | 6/368B82[Blue Clay X
City 6i382@432 |Plack Sand w/ Clay %
T G e o e T e W T 6432456 |[Blue Clay Sticky X
Lt. Bik. Sub. Name 6456470 |Black Sand w/ Crumbles |X
6|470606 |Blue Clay Sticky X
4. USE: 6{506p186 |Black Sand F.Dev.N/G Sand¢ X
Xbomestic 1 Munlclpal I Manitor Olrrigation 61518p34 [Blue Clay Firm X
CThermal O Injection 1 Other 2223523 BluekcéaY Soft X
. F WORK check all that & Replacement elc. a Blac and Very Fine X
smﬂ:ieveu 0 Modity O Aban::n'cynem u( orer l 6|564508 |Blue & Brown Clay X
6. DRILL METHOD 61608528 [Blue Clay Soft X
OAr Rotary  [XCatte T Mud Roary ] Other 6l628637 IBlue & Brown Clay Soft X
. 61637640 1B1ue Clay X
7. SEALING PROCEDURES 6ls4agl64ilniack Sand F.Dev.N/G Sandl
SEAL/FILTER PACK AMOUNT WMETHOD 6 641"52 Blue Clav S‘bickv b4
uaerst From | 7o | avnis 61652568 |B1 ndy 78%x
Perma Plug 1] 14| 250# !outside 10" | 6668691 |Blue Clay Sticky X
Bentonite ol 32] 550%# Betw 0 6/691[707 |Black S.F.Dev.N/G Sandy 8% x
6" Casi 617071708 |Blue Clay X
Was dve shoe use?  BY T N Shoe Depinys) _854° 6|708715 |Biack Sand Fine w/ Clay |X
Was dive shoe ceal lested? OO YN N How? 6(715/730 |[Blue Clay Sticky X
B. CASING/LINER: 107Casing left in place 6[730[740 [Brown & Blue Clay Sticky X
Diametcr]  Ftom | Te Gauge Casing  Linsr Welded Threoded 6|740[740 |Water Crack X
30" [+2" | 30'|.25/steel [® v & a] 6|740B03 |Blue & Brown Clay Sticky X
6"1+1'38541, Steel [ O N 9 6{803B30 [Black S.F.Dev.N/G Sandy 83'x
o o u 61830865 IBlue Clay Very Sticky X
_ength of Headplpe_____ Length of TaisRECEIVED 61865 7 IBlack S.F.Dev,. Good 86,29 1x
3.  PERFORATIONS/SCREENS Botto
Parforalions Methad 20 minutes 88
Screans Scraen Type e RESOURGEE Completed  Oepth__856° {Measwabie)
: ; : 42april 2001 leted22 May 2001
r— T Tt Sl Nomuer [ometed] ummﬁlesmsnn REGION Date: Starled T Completed2 ay 2
n} a] 13. DRILLER'S CERTIFICATION
iy [ We certify hal all minimum weHl construcion standards were complied with at
- C e time the rig was remaved,
Gary Duspiva Well Dr1111ng
Company Name__&zglej_o,pme Fim No.__ 395

10. STATIC WATER LEVEL OR ARTESIAN PRESSURE:
OB 1t below ground  Artesian pressure Ib.

Japth flow encountered #t. Oescribe access port or

:onirol devices:___Well Cap

Fim Official pPate 18 June 2001
and
Driller o¢ Qperator Date

(Sign: once { Fem Offcial & Qperwon)

FORWARD WHITE COPY TO WATER RESOURCES
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State of Idaho
DEPARTMENT OF WATER RESOURCES
Western Region, 2735 Airport way, Boise, Idaho 83705-5087 - (Z08) 334-Z15¢
FAX (208) 334-2348
November 6, 2006 | AN vermor
KARL J. DREHER
Aric Duspiva . Director
Gary Duspiva
Duspiva Well Drilling
25050 Pet Lane
Parma, ID 83660

RE: Completion and Repair of Low Temperature Geothermal Well drilled for
Lorelle Riggs (well tag # D0047107)

Dear Messrs. Duspiva:

The Idaho Department of Water Resources (Department) has reviewed the well
driller’s report siibmitted by your company on October 11, 2006 for the construction of
the above referenced well. The report, signed by Gary Duspiva as principal driller and
Aric Duspiva as the drill rig operator, indicated a water temperature of 91 degrees F and
that the well flows at the surface.

State Law defines any well with a bottom hole temperature greater than 85
degrees F is considered a “Low Temperature Geothermal Resource Well” (LTG).
Construction of all LTG wells must comply with Rule 30 of IDAPA 37.03.09 and with
any conditions of the approved drilling permit.

- Authorization for the construction-of this well was granted through the Start Card
permit process and specifically allowed the construction of a cold-water (bottom hole
temperature 85 degrees F or less) single-family domestic well. The groundwater in the
area where this well was constructed commonly exceeds 85 degrees. Accordingly,
condition No. 8 of the drilling permit required the immediate cessation of drilling and
consultation with the Department if a bottom hole temperature greater than 85 degrees F
was encountered. Department staff has given you verbal warnings in the past regarding
your company’s previous failure to comply with applicable LTG well construction rules.

I am writing to provide you with a final opportunity to voluntarily comply with
the requirements of Rule 30 of the well construction standards in lieu of a formal
enforcement action by the Department. Please submit a detailed drilling. prospectus to the
Department for review and indicate how this well will be constructed, repaired or
properly abandoned to meet all applicable requirements. Additionally, you are required to
provide a down-hole temperature survey performed by a qualified professional, submit
information regarding down-hole temperatures encountered during drilling, and indicate

000099



HMENT IV PAGE 2 OF 10

how these measurements were made. The Department requires your plan for repair,
completion or abandonment and other required information within 10 days of the date of
this letter. The required remedial work may not commence until the Department
determines that your proposed course of corrective action will comply with applicable
Rules. Failure to comply with these requirements may be cause for the Department to
initiate an administrative enforcement action pursuant to Section 42-1701b Idaho Code.
Please contact me at this office if you have questions regarding this letter.

Respectfully,
JOHN WESTRA
Western Region Manager

cc: Galloway, Homan
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G Duspiva . Duaﬁiu.a, . P 1 of 5
2::20 Pet Lane W E | ihgA o
~ DRILUNGEDEV.
° = i T L -

Parma, Idaho 83660-703 s

Awd

12 Nov. 2006

Phone 208 722-5304
Cell 208 899-3131

License No. 395

State of Idaho Department of Water Resources
Western Regoin 2735 Airport Way, Boise, Idaho 83705-5082
Dear John Westra,Western Region Manager:

Reason: Well Drilled for Lorelle Riggs (Well tag # D0047107)

Response to your letter dated 6 Nov. 2006. I started working for
Lorelle Riggs on 24 July 2006 to see if by air development I could
improve the production of a 3 inch Flowing Well. The Well would produce
22 Gallon per minute at a 40 foot Pumping level. The temperture at the
end of the test was 96 degrees. The Well is to small to intall a pump
inside the casing. I suggested that a new Well be Drilled. Lorell wanted
a COLD WATER WELL to provide water for the water to air heat pump for
Air conditioning and other Domestic uses.

I told Lorelie to obtaln Well Logs from the Western Region office
of the Department of Water Resources that were close as possible by
1e§al description to Her Property. On 25 July 2006 Denise from the Western
office sent Me 4 Well Log at Lorelle request(See 1 to 5 page of ATTACHMENTS)
I was looking for the possibility of Drilling a shallow cold water well.
I .figured that the 3 inch Well was about 500 foot deep. The Well logs
confrimed that waswzﬁgggggéybecause of the 85 degrees at 382 feet on
the Darrell Van Kleck Well and informantion on the other logs. I did
not measure the 3 inch Well, being concerned about size and possible
depth and size of the probe(WEIGHT) it would take to measure it.If I
got the probe hung up or stuck I might ruin the Well and this was there
only source of Water. I took the Logs as being accurate an figured that
I could if nessary go to about 350 foot and still be less than 85 degrees
and alot cooler than 96 degrees. 1 was hoping that by 125 fobt I would
have water and the volume needed approximatley 10 to 12 gallon per
minute. .

I concacted Lorelle and agreed to try drillng a Well of a cooler
temperatue and as shallow as possible.(See 6 to 7 page of ATTACHMENTS)

31 Aug 2006 a Start Card was filled out at the time I was given a Legal

continued to page 2
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Gary Duspiva Page 2 of 5

25050 Pet Lane
Parma. Idaho 83660-703%
Phone 208 722-5304

AvD

Cell 208 899-3131

License No. 395

Description that I found out later was totﬁly wrong when reviewing the
well logs.As soon as I realized it was wrong I called the Western Region
office and ask if I needed'to gend in a corrected Start Card. I was told
to correct it on the Well Log. I did make a mistake on the Well Log and
put Range 02 West instead of 03 West the rest of the Description I believe
is now correct. I found the mistake in reviewing the other Well Logs and
the change I made on My copy of the Start Card. I'm willing to submit a
Amended Well Log if needed. I listed froﬁ the cover over the 3 inch Well
a Department of Water Resources Stainless Steel Tag GPS Site A0003130.
The new Well was drilled with a 18 foot surface seal in Drj
Multicolor Gravel and Sand. I didn't fine any water in this layer or I
might have tried to Develop it. Bentonite was used to Drill the open
hole surface seal down 18 foot. Two bags 50 1bs each were poured in the
bottom Dry. The 6 inch casing 20+ foot with drive shoe was placed and
driven into the Bentonite in the bottom of the bore hole. Then 250 1bs
wvere added to complete the surface seal.The reason there is only 31% foot
of casing in this Well was to take any water that might show up in thin
Bluglégacks. Potable Water was added to drill this Well ( Cable Tool)
down to 65 foot. This was the first water in this Well. This Blue Clay
Crack very thin produced % gallon per minute. We still had to add Potable
Water to Drill with. A hard spot at 120 foot was found which may or may
not had water in it. At the most it might of had %tok% of a gallon per
minute. The Drilliing vas continued down still adding Potable Water
because the to layers would not support the Driliing process. At 202
foot another Crack was found in the Blue Clay and was able to support
the Drilling. I wasn't satified that we had enough water to supply the
need of the customer. We Drilled to 251 foot looking for an actual sand
layer which none was found. I also wanted to give Lorelle an update on
what we had. I bailed on the Well An thought there might be enough water
to run the water to airAheat pummp needing a least 6 gallon per minute.
Next step was to put the air pipe in the Well to develop it for Volume

that would be sand Free. continued to page3
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Gary Duspiva

25050 Pet Lane E)F?

Parma, Idaho 83660-703 s e S oo
1oy Mgy ‘ Fdakho ‘J

Cell 208 899-3131 el ;

"Page 3 of 5

Phone 208 722-5304

License No. 395

After 1% hours hardness and temperature was checked. To my Surprize
the Well was already 91 degrees. Did not fit any of the logs I had
reviewed. I told Lorelle that we could not Drill any deeper and would
leave the rig set until I made concact with Rob Whitney Inspector for
Western Region. Lorelle wasn't happy with the Temperature and thought
that it wouldn't work. I suggested #e set a temporarypump to see if the
cooler water would help and futher check sand. Marsing Hardware and Pump
set the pump. The cap pressure was 4 lbs at that time. It seem to make
the heat pump work on the air conditioning.

I was gone for a week to meetings. in Eastern Idaho. On Monday 11
Sept. 2006 I calied Rob Whitney and left him a message on his Cell Phone.
His message said that he would be out of the office that week. I did
comply with Condition NO. 8 by not drilling any deeper and trying to
make concact with Rob.I thought that he would get back and let me know
if'I needed to do any futher work. SEE RTTACH mxNT Phes <

on 7 Oct 2006 I filled out the Well log and sent it in with an
accurate Temperature on 1t as I always do along with other information
because I realize how inportant it is, and in this case 1 don't feel
the temperatures on three of the Well Logs were even close and would
like a survey performed on them.

I surprised when I opened your letter John on 8 Nov 2006 and find
the tone of the letter and the finality of it no contact from Rob Whitney.
I thought that I and Rob had a good working relationship and alwvays
took His advice seriously. I still would be more than happy to work with
Him on this Well and into the future. I do apperciate you John Westra
for givingr Me the opportunity to keep a clean record and not affect our
future relationship. _

I understand statue 42-227 gives the People of the state of Idaho
a right to a domestic WELL Hot or Cold. I also understand that Rule 30

may come into play in some situations. I have as you can see I have been

continuedﬂiage 4
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DuAPwa, ' Page 4 of 5§

Gary Duspiva
25050 Pet Lane

Parma, Idahe 4
A VO

Phone 208 722-5304
Cell 208 899-3131
License No. 395

contact with Lorelle Riggs and have kept Her informed on vhat is going
on in this matter.

I was very concerned after reading your letter. I left Rob 2
-messages 2nd a little more detail on the afternoon of the 8 of Nov
2006. John I left you a message the same afternocon 8 nov 2006 and haven't
heard from you maybe'you were out of the office. Rob replyed to My
message on 9 Nov 2006 at 5:19 p.m. on My Home phone stating that He
would be in the office on Monday. 10 Nov 2006 in the Morning at 8:43 A.M.
Friday Rob Whitney called and WE had a discussion about the letter.
Also about the events that lead up to the letter Mainly not returning
My call on 11 Sept 2006. I Also told Him that I was Willingobring this
Well in complince. I made suggestions about the Well And how I might
fix it. I also ask if My intial fixes were not to the departments liking
I wouldn't be considered a Smart Ass. Rob told Me it be a process of
looking at My suggestion and either éxcepting or rejecting to a satifactory
concluison. Rob said that the 10 day clock would stop as We moved forward
in working phis out. He also wrote you a E-mail stating He had talk to
Me. .
As with your letter I will on Monday 13 Nov 2006 be deleviring a
Copy of My letter to Chuck Galloway and John Homan at the main office.
I also have some materials to pickup at the Main office. I will be in
the Western Office in the afternocon to meet with Rob aprovide Him and
you with this letter and a copy of Detailed Drilling Prospectus. I hope
you will be able to read this letter while I'm there. If you have any
questions Call My Cell Phone 899-3131.

Detailed Drilling Prospectus

First a Temperature Survey I have lined up a qualified professional that
Rob approved of Dale Dickson Of Owhyee Sewer and Pump who has been in
the Pump business alot of years from the Homedale area. Dale requested

and I agreed that Rob be present when the Temperature was run. WE are

both able to vwork with his scheduale,
continued to page 5
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Gary Duspiva Page 5 of 5

25050 Pet Lane

Phone 208 722-5304

mmJ kﬂmnuauﬁﬂﬁol

it ““‘mlul

Cell 208 899-3131

License No. 39%

The survey would be to make sure the Well hasn't been runing for
several days before the test. Then while runing the test try and keep
the flow to a minimuom Check every 10 foot from top to the bottom. If
the Department needs more information let Me Know. With of the survey
report to the Department I wait for comments back.If this was not
satifactory or the needed more work. The next step would pull the 6 inch
casing out and not driving it down because it mighgoEakeziseal at the
shoe. Also a steel liner example would not allow a enough room for a
seal between the two casings. Next inlarge the surface seal to 12 inches
down to 23 feet into the Blue Clay. éo back with 8 inch .250 thick
casing with a Drive Shoe take down pasthlzo foot or more until a seal
at the Drive Shoe was made. The flow would be stopped with the drill
cutting or Bentonite to check the seal. If a seal was not obtained then
take 8 inch casing to about 195 foot. Next put in 4 inch casing with a
SaéES¥ at the bottom .that would give room to seal- between the 8 inch
and the 4 inch. the 4 inch will still be big enough to install a pump.
I'm not stuck on any one idea on this Well and will work with the customer
and the Depértment to settle this matter. I also request that the customer

bond be waived on this Well.
7 infizely /
EGagz Duspiva

‘cc: Galloway, Homan, Whitney
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Sep 11 06 07:00a Gary Duspiva Well Drillin 1 208 722 5304 p.1G40
- ] r.'\lIG‘:'.?I.'I;":&"("w
bl.h.bx Nec'de ‘:ebe.lddnw:;n;:;?
sEe Sl L T mes
Idaho Dept. of Water Resources ) Wirite Tag Number Here
Start Card/Permit - Single Family Domestic Well Only DOOYI0T

(Cold Water less than 85 degrees F.}

1. Owner's Name (please print): _ (DR2EL & R~

2. Owner's Mailing Address: __1C&1z <& (VT 28
City: __J1enTws State: Tz Zlp Code: @55¢4  Telephone Ze) G873 20945

3. Proposed Well Locatlon: Twp. o | & .Rge.__ O3 5,&/ Sec ‘1_. V4 __ 14 ,gg 174
Lat o

Gov'ilot No. __ County A5 e Long [ | g 42 999
Street Address of Well Site ﬁé g Az Apove -
. t grve af ieast name of 10ad + Oistance to Road or Candmark

Lot Block and Subdivision
4. Are all adjacent septic tanks and drain fields accurately tocated? 8y Property Qwner: Yes{ }‘ 1. By Health District. Yes{) NoH/
5. Well Construction Information: G-£S SI1TE Aoo() 130 6.0 W aLe 3

A. NNew well [ [Replace [ { Modify Previous well 4;_ B. Propased Dia.= _C. Proposed Maximum nem!v, ‘1_5'
6. Canstruction Start Dates®)AVCO 7. well Drillerr QALY O U‘PWR Driller's Lic. No3 15
8. The Orllier hereby accepts tqns an itions of the Start Card/Permit.

Driller's Signature: R Date2OAE
9. The Well Owner affirms to have read thls-smrt Caw s its accuracy and accepts the conditions.

Owner’s Signature: M_ j Date: M:_o_b

CONDITIONS FOR U FSTART C

1. This permit suthaerixes the construction or modificetion of one domestic well for a single-family residence. No additional residences,
businesses, or dweilings mey be connected to this well without a valid water right, Limiled 1o irrigation of ¥4 acre lawnigarden 2nd 13.000 gpd.

2. This form must be complete, including the prepald tag number and signature of the drilter. The owner should sign the start card after
raviewing these cenditlons. Mailing must take pface no less than 72 hours prior to construction (Dept address below), hand defivered or faxed
to the Dept. prdor to commencing construction. The start construction date shall be no more than 10 days after, the Depariment receives the
permit. An Incompiete form will not be considered a valid permit lo drill.

3. This permit does not constitute an approval of the Distric Health Department or the Idaho Department of Heatth and Wellare. All wells must
be drilied a minimum distance of 100 " from a drain fleld. Domestic wells must be drlled @ minimum of 5¢' from a septic tank.

4, Only Well Driffers liconsed in ldaho may use a Start Card tor construction of a well. The drilter shall maintain a copy of the Start Card and the
well 1.0 1ag at the drilling site during construchion.

5. This driiling permit does not authorize trespass on the land of another party. )
6. This drilling permit does not constitute ather lacal, county, state or federal approvals, which may be required for constructian of a well.
7. This drilling permit does not represent a right to divert and use the water of the Stata of Idaho.

8. ifa boltom hole temperature ol B85 F, or greateris encauntered, well construction shall cease anad the well driller shatl contact the
Depariment immediately.

9. Kdaha Code, S 55-2201 - §5-2210 requires the applicant and/or his contraciors (o contact “Digline® (Digline is a cne-cali center for wtility
notification) not less than 2 working days prior to the stert of any excavation for this project. The “Digline” Number for your area is
1-800-342-1585.

10.The stainless steel I. D, tag must be welded to the well casing upon compleh‘ng the well and must remain permanemly attached above
ground leve{ for the fife of the wefl, Other tegs may ba 2dded following a repair or modification of the well. The well driller is responsible for
permanenily attaching the 1.D. tag 10 the casing upon completing the wetl. Thewall tag shall be aftached by welding at least 3 sides or using
Four (4) stainless steel, closad-end pop rivets.

11.A start card is not valid for drifling in Areas of Drilling Cancern, Critical Groundwater Areas, Groundwater Managemeni Areas or Areas
Identified by the Department as Contaminated.

12, The possession of a2 well tag does not authorize construction of a well.

13.Any well belng replaced by a new weil, shalf be property abandoned by the well driller prior to removing the drllling equipment, unless
ctherwise authorized by the department.

gffective Feb. 1, 2005

tt Card/, i chase may be submitted {o one tollowing gffi
We Region
zaa%otwaem esources ?%%”u%

Bolse |\D 37055082 afWaMResau

2135 vavﬂ-zwo Fax 1208) 334-2348 s- e STE sz)l Falsf D 83402-1718

Regloa (208

$ R

%Wo et Resgurcas Water Resources
1910 STE 210 COeord' ene, {0 RIB14-2615 ‘s of ater
Phone: (208) 76‘3-1450!-‘ ax (208) 763-1454 ' (‘208} g;eab 335; (zgmtfaus 0 83301-3360
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U433
Oftfice Use On
Form 238-7 IDAHO DEPARTMENT OF WATER RESOURCES WelllDNo. Y |39§f [
502 WELL DRILLER'S REPORT Inspected by
Twp Rge Sec
1. WELLTAGNO.D 0047107 74 7 ™
DRILLING PERMIT NO. N =
f . 1Z WELL TESTS: tatr  r r  tongs
Water Right or njeclon Wek No. ("Pump. XiBaler  MAr . Powing Adesian
2, OWNER: Yield gal/min. DOrawdown Pumping Level Time
Name Lorelle Rigags 34 67 67 1
Address 10812 State Hy 78 33 90 90 3
Gty Melha State__Td Zip_ 83641

3. LOCATION OF WELL by legal description:
You must provide address or Let, Bk, Sub. or Directions 1o well.

WaterTemp. 97.34 _ Bottom hole temp. Q7 , 34
Waler Qualily test or comments: L_grains some Ixron & Odoxr

San vy S%')e II<ec \
( Compres=ion F\OHW/AHD

Twp__ 09l  Neth X or Seuth M Depth Urst Water Encounter 65
Rge. 3 Eag O o West (X 13. LITHOLOGIC LOG: (Describa repairs ar abandanmen) Water
Sac. 17 , ﬁ_yﬁm N 4 NF 1/ S0 Fom | T | Remarks: Lknology, Waurownysnmpemm Y |N
Gov't Lat u;zbe_e N
b 437 75 702 l»m 116: 421999 10; 0 2 Soil R W'Y
Address of Well Site Sam above 10 2 10 Brown Clay X
Clty 10| 10 22 Multicolor Gravel & Sand X
(Cove i fanet com of manl + Dutarict 1 Rodd ¢ Qandvod) 10 22 2 Erown C! v x
L.______ Bk Sub. Name 10| 2 65 Blue G C a P
10| 65 65 Wa a inl X
4. USE: 10| 65 81 Blue Gray Clav Hard X
0 Domestic O Municipal OMonitor L Irrigation 6| 81120 Blue Gray Clay Hard X
G Thermal O Injection L1Other 61120/120 Hard area <
611200202 Blue Gray Clay Hard X
§. TYPE OF WORK check all thal apply {Replacement eic.) 61202202 Water Crack
i New Well C Modity C Abandonment | | Qther 6 (202 295 Blue.ﬁm.max.ﬁm <
6. DRILL METHOD: 61295/ 295 Water Crack X! |
| tAIrRotary R Cable 0 Mud Rotary Li Other
7. SEALING PAOCEDURES Ned
Seal Maletial T Fom | To | Weghi/Voiume]  Seal Plecement Method i’--é -—
3/8 Perma Pluig 4 In_annular ©] |-
[Bentonite Dry B1 ISOOLsga.ced_pm:-ed
Was dive shosused? IY N Shos Depthis)_9Q%
Was arive shoe seal lested? XY LN How? Bailed Down . — e e
8. CASINGAINER:
Tiameier | _From To_ JGavge]  Water | Casing  Liner  Welded Threaded
6" |1'3"|90'el"z5/steer | ¥ Y ® O
g o o RECEIVED
O a " a
Length of Headpipe. Length of Tailpipe ILIN_ 12 7007
Packer 1Y l'N Type C A2 2 Jun a4 g
WATER RESOURCES
9. PERFORATIONS/SCREENS PACKER TYPE WESTERN-REGION
Perforation Method
Screen Type & Medlod of Installation — _
From Siot Siza | Number [ Ok Casing Liner
) | Completed Deph 295 (Measurabls)
) I 3 Date: Started 31 Aug 2006 Complereg 9 JUn 2007
n R 14. DRILLER'S CERTIFICATION
10. FILTER PACK UWe certify thaf all minimum well construction standards were compited with at the
Fater Vel From | To Vi I volume Placement Method (ime the rig was remaved.
Gary Dwpiva Well
Company Name Wmm 395
11. STATIC WATER LEVEL OR ARTESIAN PRESSURE: Principal Drifler __- 4} . L /A‘g;é,-—-—o 0ae10 Jun Q7
L below ground Artesian pressurs 7% g:‘dller ol v Ot
Depth flow encountered fi. Describe access port or control devices: or Opera
Sandwich Well Cap Operator | Oate

Principal Driller and Rig Operalor Required.
Operator | musi have signature of CriletQperalor |l.

WHITE COPY TO WATER RESOURCES
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Feplated o o Ao
glorm238/ ) ODEPA MtI\T FW RFESCOURCES

WELL DRILLER’S REPORT

1. WELLTAG NO.D 0047107
DRILLING PERMIT NO.
Water Right or Injection Well No.

2. OWNER: \

Name Lorelle Riggs

Address 10812 State Hy 78

City Melba State_Td Zp_ 83641

3. LOCATION OF WELL by legal description:
You must provide address or Lot, Bik, Sub. or Directions to well.

MENT IV PAGE 10 OF 10

Office Use Only
/ well 1D No. '
Inspecied by
Twp Rge Sec
1/4 1/4 1/4
12. WELL TESTS: Lat: Long:
Orump 0§ Baller Kiair O Flowing-Artesiar
Yield galJmin, Drawdown Fumping Level Tima
15 35 35 1
12 35 35 2
Water Terp. 91 Bottom hole temp.

Water Quality test or comments: 1 _grain some Iron

Twp. North ¥ or South & - - Depth first Water Encounter 65
Rge. V2 East O or West (X 13. LITHOLOGIC LOG: (Describe repairs or abandonmznt) Water
Sec. __.11_._4 1/4 s NE __1/4 Borel From | To | Remarks: Lithology, Water Quality & Temperature |
Gov't Lot oun owyhee 10 0 ARTYE
Lat: 43:25:702 long:116: 42:999 Q2 X
Address of Well Site Same as above 101 2|10 Browr} Clay X
: Gity 101 10} 18I Multicolor Gravel & Sand X )
Wi e e o od + Oktanct s Foms v Lintrat) 6| 18| 22| Multicolor Gravel & Sand X
Lt Bik. Sub. Name 61 221 24 Brown Clay X
6| 24| 65|Blue Gray Clay Hard X
4. USE: 6| 65| 65|Water Crack X
MoOomestic [ Municipat DMonitor O irvigation 6| 65[120|/Gray Clay Hard X
O Thermal O Injection {J Other 6120|120 |Hard Spot 72727
611201202 |Gray Clay Hard X
5. TYPE OF WORK check all that apply (Replacement etc.) 61202]|202|Water Crack X
$3 New Well [ Modity O Abandonment (3 Other 6202251 |Gray Clay Hard X
6. DRILL METHOD:
OArRotary (XCable OMud Rotary O Other
7. SEALING PROCEDURES
Seal Materlal From Ta | Weight/ Volume Seal P Method
Perma Plug In annular
Bentonite Dry 2| 18| 250# |[spaced poured
Was drivashoe used? Y (N Shoe Depth(s)_30"
Was dirive shoo seai tested? XY ON How? Bailed Dry
8. CASING/LINER: N
Diameter] From To Gauge Material Casing  Lner  Welded Threaded ﬁ_‘E CETVE D
6" [ 1% '[30' |[.25Steel | X a X O
O ao o o Ull 11 7603
O O O O
Length of Headpipe Length of Tailpipe : v?é';" RESOURCES
Packer OY ON Type TERN AEGION
9. PERFORATIONS/SCREENS PACKER TYPE
Perforation Method:
Screen Type & Method of Installation
[ From To Sick Size | Number |Di Material Casing Uner
a a Completed Depth _251 ' (Measurable)
0 o Date: Stated 31 Aug 2006 Compieted 11 Sept 06
= - 14. DRILLER'S CERTIFICATION
10. FILTER PACK UWe certify that all minimum well construction standards were complied with at the
Fiter Materal From | To | Weight/ Volume Flacement Method time the rig was removed.

11. STATIC WATER LEVEL OR ARTESIAN PRESSURE:
f. below ground Artesian pressure 4 tb.
Depth fiow encountered _20 2 ft. Describe access port or control devices:
Sandwich Well Cap

Gary Duspiva Well
Company Name Drilling & Development Firm No. 395

ancepal Drille Dae 7 _Qct 06

nIIer or Operalor “Mc.&%’&———-‘* pate 7 _Oct 06

Operator | Date

Principat Driller and Rig Operator Required
Operator | must have SIgnature af Driller/Operator ii.

CARAIA RN W UTE AADNY T WIATEN RcoA inore
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! ENTSIT B PAGE 1 OF 2
Aug 09 07 08:50p G. Duspiva Well Drillin 1 2L 722 5304 p.1(0

Pagelof 2
. Gary Duspiva
25050 Pet Lane

Parma, Idaho 83660-7037gmm
Phone 208 722-5304

9 AUG 2007

Cell 208 899-3131

License No. 395 \!\“:LL JOHN rlLLW\‘

ATENTIOV PERLWT NG DOOHTI0H _ e bk
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REQUEST FOR BID PROPOSAL
FOR
ABANDONMENT OF A LOW TEMPERATURE
GEOTHERMAL WELL

Bid Open Date: 10-17-2008
Bid Close Date: 10-21-2008

Bid To: The Idaho Department of Water Resources
B1d For: Abandonment of a Low Temperature Geothermal Well (LTG) located at 23258
Homedale Rd., Wilder, ID 83676 (Twp. 3N, Rge. 4W, Sec. 6, SW of the SE)
/éo/ntact Rob Whitney, IDWR Western Region, 2735 Airport Way, Boise, ID 83705
(208) 334-2190

Bid Specifications:
Abandonment of this well shall be consistent with applicable State Law and Administrative
Rules related to LTG wells (reference IDAPA 37.03.09.030.07).

The bid proposal shall detail all materials and labor costs associated with proper abandonment of
this well

It is anticipated that the 6” well casing will require perforation at appropriate intervals and neat
cement grout, positively placed in a volume that will completely fill the entire well and any
existing void space behind the casing.

Calculation of the estimated volume of neat cement required based on an 8 diameter (on
average) well bore and allowing for 50% additional to completely fill the well suggest that
approximately 22 cubic yards of neat cement grout will be needed. Bids should be based on this
amount of grout material plus equipment and time to install. In the event that additional grout is
necessary to properly complete the abandonment, payment for time and material not included in
the selected bid can be billed at the respective bid rates as a change order.

Existing well construction:
The well is currently incomplete and does not meet the required standards for construction of a
LTG well

The well was constructed with a cable tool using a ““drill and drive” method to install six (6) inch
nominal well casing (.250 wall) to a depth of approximately 1085 feet below ground.

The approximate total depth of the existing well bore is 1115 feet below ground.

The temperature in the well bore was reported to exceed 85 degrees F at approximately 600 feet
below ground.
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18/17/2688 10:34 2684 ] DOWN RIGHT DR

a PAGE @1
Down Right Drilling & Pump Inc. Qu Ote
6025 Little Freeze Out Rd.
Caldwell, ID 83607 Date Quots #
Ph. 208-454-3098 Fax 454-0010 10/17/2008 D19878
Nama / Address
Clyde Filmore/IDWR
Rep Project
SK
Description aty Total
Drill Rig Hours 12 3,000,060
Equipment Reatal 1 1,000.00
Neat Cement (cu/yd) 2 5,500,00
Cancet Pumping 1 2,000.00
Price to abaodan 1,115 well. Perforate 6" casing at appropriate locations, and pump
entire well w/neat cament by use of & tremie pipe.
Any sdditional labor or materials will require a chanpe order and will be discussed at
time of neex].
Please call if youn have 2ay questions!
Total $11,500.00
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.. E"7VIT D PAGE 4 OF 7
19/20/2088 10:29 26845 43 COONSE WELL DF  ING PAGE B2
‘ : . pice’,  [ESTIMATE NG, [
P O BOX 2389 Phone # 208-454-0190 e
EAGLE, ID 83616 Fax#  208-454-2743 10/20/2008 1205
ESTIMATE FOR:
IDAHO DEPARTMENT OF WATER RESOURCES
ATTN: ROB WHITNEY
2735 AIRPORT WY
BOISE, ID 83705
QY Lol -TOTAL,
: L .r'._L;‘-I'L"n‘.(-' 00 N
1 MOBIUZATION/ DEMOB[LIZAT[ON 750.00
8| RIG TIME 1,440.00
100 | PERFORATION CHARGE 6" CASING 1,000.00
22| YOS CEMENT/GROUT MATERIALS 5.500.00T
1| CONCRETE PUMP RENTAL 1,250.007
1| MISC MATERIALS 750.00T
1,000|1 1/4* SCHED PVC PIPE 1,650.00T
12 | LABOR 1,320.00
IDAHO STATE SALES TAX 549.00
"QUOTE IS BASED a”zz‘mgﬂarmr' ST
O TAL - $1420900

UNIT PRICES REFLECT CURRE‘NT MARKET VALUE AND ARE SUBIECI" TO CHANGE.
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é 3IT D PAGE 5 OF 7/

RIVERSIDE INC. CURRENT
1E 11 South Roswell Blvd. , Q u 0 ke
ox 720 . :

Pamna, {D 83660
Customer Na.: IDWR
Quota No.: 14215
Quote Ta: IDWR Ship To: IDWR
2735 AIRPORT WAY 2735 AIRPORT waAY
BOISE, ID 83708 BOISE, ID 83705

750.00
10 PERF, 6" CASING APP. 10 MR. 250.00 2500.00
10 ' INSTALL 2 GROUT PIPE AND 255.00 E650.00
PUMP GROUT APP, 10 HR
1000 2" PIPE 4.50 4600.00
22 NEAT CEMENT GROUT APP. 300.00 B&00.00
22 YARDS .
THANKS
KEVIN
Quote subtotal 15900.00
Quota total 18900.00
" Thank You
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_Oct 2108 1202p  DENNIS PH.  WELL DRILLI

DENNIS PHIPPS WELL DRILUNG INC.

12440 KARCHER ROAD » NAMIPA, ID 83651
{208) 465-4444 | FAX (208} 465-4465

Qctober 21, 2008

Idaho Department of Water Resources
2735 Airport Way

Boise, Id. 83705-5082

(208) 334-2190

(208) 334-2348 fax

" Below is the bid you requested for complete well abandonment of a low temperature
geathermal well located at 23258 Homedale Rd., Wilder, Id. 83676.

Move-in & Setup of Cabletool $1,000.00 each $ 1,000.00
1115’ grouting well $ 10.00 per fi. $11,150.00
550 bags of cement grout $ 12.00 per bag $ 6,600.00
grout machine rental $§ 500.00 each $ 500.00
10 hrs. perforate 6 at (1000°,800°,600°, $ 150.00 per hr. $ 1,500.00

400’,2007) for 10’ at each spot

Estimated total for abandoning well.......ccseseecesemnaiesiaesersinnsenessare $20,750.00

Call soon to schedule a drilling date. If you have any further questions regarding this
estimate, please feel free to call me. You can reach me at the office, or you may call
me on my cell phone, 941-1164 or my partner, Mark 941-1960.1 look forward to
doing business with you.

Thank you,

Dennis L. Phipps: co-owner of Dennis Phipps Well Drilling Inc.
dIp/mmb
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PAGE 7 QF 7
' p.2

BID SCHEDULE OF ITEMS AND PRICES
DEPARTMENT OF WATER RESOURCES
ABANDONMENT OF A LOW TEMPERATURE
SEOTHERMAL WELL (LTG)

LOCATED @ 23258 HOMEDALE RD., WILDER, |0 83676

Item Description Estimated Unit Unit Total
Quantity Price Amount

1 Mobilzation / Demohiiization 1 LS - _$ 200000 $ 2,000.00
1 Well Abandanment 1115 LF $ 2000 $ 22,300.00
2 Cement ' . 22 CcY $ 200.00 $ 4,400.00
3  Pump Truck 1 LS $ 1,500.00 $ 1.500.00

‘ Total: I3 30,300.00

Submitted by: Sternny Young
Signature

Vice President
Title

Treasure Vailey Drilling & Pump, Inc.
Company

PO Box 547 Weiser, |ID 83672
Address

560 (208) 465-6100
Idaho Well Contractors License Telephone Number
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 7’ day of November, 2008, a true and correct
copy of the foregoing document described belaw was served on the following as noted:

Document(s) Served: Staff Memorandum

JON C. GOULD (x) U.S. Mail, Postage Prepaid
RINGERT LAW CHARTERED ( ) Facsimile

455 SOUTH THIRD STREET ( ) E-mail: jon@ringertlaw.com
P.0. BOX 2773

BOISE, ID 83701-2773

BRUCE SMITH (x) U.S. Mail, Postage Prepaid
MOORE SMITH BUXTON & TURCKE, CHTD. ( ) Facsimile
950 WEST BANNOQCK ST., SUITE 520 ( ) E-mail: bms @ msbtlaw.com

BOISE, ID 83702

Deborah I. Gibson Y
Administrative Assistant

Water Management Division

STAFF MEMORANDUM - CERTIFICATE OF SERVICE
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JON C. GOULD (ISB #6709)
RINGERT LAW CHARTERED
455 S. Third Street

B. ©. Box 2773

Boise, Idaho 83701-2773
Telephone: (208) 342-4591
Facsimile: (208) 342-4657

Attorneys for Plaintiff

Ftlii L E D
M PM
JUN 25 2010

CANYON COUNTY C
‘ LER
J HEIDEMAN, DEPUTY “

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

GARY DUSPIVA dba GARY DUSPIVA
WELL DRILLING & DEVELOPMENT,

Plaintiff,

VS.

CLYDE FILLMORE, an individual and
JOHN FILLMORE, an individual,

Defendant.

Case No. CV 08-10463

AFFIDAVIT OF GARY
DUSPIVA

STATE OF IDAHO )
: ) ss.
County of ADA )

Gary Duspiva, being first duly sworn upon his oath, deposes and says that:

1. I make this affidavit based upon my own personal knowledge and belief of the facts

contained herein.

2. I am a well driller holding Idaho driller’s license no. 395.

3. I had a operators licences in 1976 and obtained my driller’s license in 1981.

AFFIDAVIT OF GARY DUSPIVA - Page 1

ORIGINAL
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10.

11.

12.

13.

14.

15.

I have drilled and completed 342 wells as a licensed driller.

Iam a Master Ground Water Contractor (“MGWC?), the highest level of certification
in well construction and pump installation.

MGWC certification is attained by passing a series of exams and working full-time
in the industry for five years.

I am the first and only MGWC in Idaho and one of 80 in the United States.

I am the past president of the Idaho Ground water Association and current member
of its continuing education program.

I have completed 392 hours of continuing education credits.

I sat on the legislative committee for the Idaho Water Users Association for five
years.

Over the years I have developed a standard protocol when drilling and completing
wells.

When meeting with a potential customer I defined my drilling costs, review the
proposed well location, and address questions and concerns.

I inform my customers that my goal is to provide the customer with a well that is free
of sand, produces adequate water for the owner and that I use the criteria of a pinch
of sand in five gallons of well water to determine if a water bearing zone was
adequate for well completion.

I inform my customers that I do not set screens in my wells.

I inform my customers that I do not guarantee water quality or quantity of a well.

AFFIDAVIT OF GARY DUSPIVA - Page 2
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16.

17.

18.

19.

20.

21.

22.

23.

24.

25.

26.

After being hired and before drilling, I complete as much as possible of the applicant
portion of the Idaho Department of Water Resources (“IDWR?”) start card/permit
(“Start Card”). I obtain any unknown information from the customer and then have
the customer and I sign the start card.

After the executed Start Card has been submitted to IDWR, I begin drilling.

I develop any potential water bearing layer I encounter.

After each development, I inform the customer of the results including the
characteristics of the water, the volume of sand per five gallons of water, and the rate
of development in gallons per minute.

I provide the customer with my recommendation as to whether the water bearing
layer would make a good well.

The customer then makes the determination on how to proceed.

In April, 2007, Clyde Fillmore contacted me to see if I would drill and complete a
well on his son’s property.

I informed Clyde that I was rebuilding my drill rig and I had one customer waiting
for a well.

On June 9, 2007, I informed Clyde that I was available to begin drilling.

Clyde accepted my offer to drill and complete a well for him. We arranged to meet
on June 11, 2007 at Clyde’s shop on his property.

I met with Clyde and John Fillmore on June 11, 2007, at Clyde’s shop.

AFFIDAVIT OF GARY DUSPIVA - Page 3
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27.

28.

29.

30.

31.

32.

33.

34.

During the meeting Clyde explained that his well was producing sand which was
destroying a pump every four years. Clyde did not want sand to be an issue with
John’s well.

Clyde also informed me that he would be paying me for my drilling services and John
Fillmore would be the owner of the well.

I informed Clyde and John that I charged $32.50 per foot up to 400 feet for cased
hole and $21 per foot for uncased hole. I also informed them that my rates increases
$2 per foot every 100 feet after 400 feet.

I also informed Clyde and John that I charged $350 for the first three hours of each
development and $65 dollars for each subsequent hour.

I informed Clyde and John of the charges for the drive shoe, well cap, permits, and
sealing materials.

I gave John the Start Card with applicant information, driller information, proposed
well information and start date information already completed. Both John and I
signed the Start Card. Attached hereto as Exhibit 1 is a true and correct copy of the
Start Card.

Clyde, John and I walked to the proposed well location. I informed them that the
open trenches needed to be filled in, I did not want sprinkler irrigation water on my
drill rig or my supplies while [ was on site, and [ wanted my drill area free of lumber
or other debris.

John then drove me to my drill rig.

AFFIDAVIT OF GARY DUSPIVA - Page 4
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35.

36.

37.

38.

39.

40.

4].

42.

43.

44,

45.

46.

I returned to the well location with my drill rig but did not set up on the location
because the trenches needed to be filled in.

I submitted the Start Card to IDWR that evening.

On June 12, 2007, I arrived on the Fillmore property with my drilling supplies and
water. I positioned the drill rig over the well location and began drilling.

I worked nearly seven days a week drilling this well.

I would see Clyde Fillmore almost on a daily basis because of the proximity of his
driveway to the well site.

I would discuss the drilling progress with Clyde a couple of times a week.

I would always stop work to speak with Clyde or John if they approached me.

I developed every potential water bearing layer encountered. Attached hereto as
Exhibit 2 is a summary of the water bearing layers that were developed.

After developing each layer, I provided the results to Clyde, usually in his shop, and
made a recommendation on the viability of the water bearing layer for well supply.
Sometimes those conversations last over an hour.

The water bearing layers encountered, except the layer between 1115 and 1130 feet
below ground surface (bgs), were not adequate for well completion.

After providing Clyde with the development results, he always told me that he was
committed and drilling continued.

At no time did Clyde or John ever tell me to stop drilling.

AFFIDAVIT OF GARY DUSPIVA - Page 5
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47.

48.

49.

50.

51.

52.

53.

54.

55.

56.

On or about August 8, 2008, I drilled to a depth of 836 feet and measured a
temperature of approximately 92 degrees Fahrenheit in clay cuttings removed from
the bailer.

I attempted but could not satisfactorily develop the water bearing zone at 700 feet bgs
because of excessive sand production. The water encountered had a temperature of
73 degrees.

I informed Clyde that the cuttings were warm and that if we were to continue drilling
then I would need to contact Rob Whitney (IDWR).

I proposed perforating the casing between 642 and 650 feet bgs and completing the
well as is but warned Clyde that if the layer collapsed the well would be ruined.
Clyde told me to contact Rob Whitney.

On August 9, 2007, I notified Rob Whitney that low temperature geothermal
(“LTG”) conditions had been encountered while drilling.

I informed Rob Whitney that [ wanted to continue drilling in order to complete the
well.

To continue drilling, a long form drilling permit application was required by IDWR
because the well would be a LTG well.

On August 9, 2007, I relayed the information I received from Rob Whitney to Clyde
at the shop.

On August 9, 2007, 1 provided Clyde with a written bill for my services to date

(832,191.00). Attached hereto as Exhibit 3 is a true and correct copy of the invoice.

AFFIDAVIT OF GARY DUSPIVA - Page 6
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57.

58.

59.

60.

61.

62.

63.

64.

%,_L‘ C)u),m\' 2’

g s$22,1 91.00. Clyde informed me the “we are getting close on the budget.” Attached

hereto as Exhibit 3 is a true and correct copy of the Start Card.

On August 16,2007, I provided a long form drilling permit application (no. 900285-
847154) to John Fillmore to execute. The information required to be submitted by
the applicant was completed prior to providing John with the permit application
which included a proposed maximum well depth of 1000+ feet, driller’s name,
owner’s name, and that the well will be a low temperature geothermal well (85 to
212° F).

John Fillmore executed the long form permit application on August 16, 2007 and I
submitted it with IDWR.

IDWR received and approved the permit ‘application on August 20, 2007. Attached
hereto as Exhibit 4 is a true and correct copy of approved drilling permit no. 900285-
847154. The blue and red ink was not on the application I submitted.

Drilling permit no. 900285-847154 contained the condition that the “driller and well
owner shall submit a completion plan/prospectus for IDWR review prior to
completing this well.”

After receiving authorization from IDWR, I continued drilling on August 29, 2007.
I was able to seal the casing at 1,091.75 feet bgs on or about September 24, 2007.
After the development at 1,130 when casing was set at 1,971.75, Itold Clyde that air
development may not provide accurate indication of sand at higher pump rates.

I recommended test pumping the well which Clyde agreed.

AFFIDAVIT OF GARY DUSPIVA - Page 7
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65.

66.

67.

68.

69.

70.

71.

72.

73.

Clyde arrange to have Idaho Power provide a power source and hire Dale Dickson
to conduct the pump test.

I conducted a pump test with Dale Dickson beginning on September 30, 2007.
Iinformed Clyde that the well would produce 17.6 gpm with a static level at 221 feet
bgs and pumping level 309 feet bgs. The water temperature was 86 degrees and
relatively sand free when the test ended on October 10, 2007.

On October 10, 2007, drilling activities were done and the development of a
satisfactory water bearing layer was complete. At no time during the drilling and
development process did Clyde or John tell me to stop working.

In October, 2007, Iretained counsel. At this point the Fillmores became unresponsive
and refused to assist in well completion.

On November 13, 2007, I submitted a completion plan to IDWR proposing two
alternative plans to complete the well.

By letter dated November 26, 2007, IDWR approved the second alternative to
complete the well subject to conditions. Attached hereto as Exhibit 5 is a true and
correct copy of the November 26, 2007 letter I received.

On January 17, 2008, IDWR notified the Fillmores and I that action must be taken
to either complete the well or abandon the well within the next 30 days.

John Homan (“Homan”), Deputy Attorney General, State of Idaho, approved

Alternative No. 2 subject to six (6) amendments to the previous conditions.

AFFIDAVIT OF GARY DUSPIVA - Page 8
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74.

75.

76.

77.

78.

John Fillmore failed to inform me of his selection to either abandonment or well
completion.

From June 1, 2007 until November 1, 2008, I worked diligently to fulfill my portion
of the agreement with Clyde and John Fillmore.

I have never withdrawn my offers to abandon or complete the Fillmore Well.
Neither Clyde nor John Fillmore ever told me to stop working on the well.

I did not charge the Fillmores for my time or costs I incurred working on this well

after October 10, 2007.

Further your affiant sayeth naught.

DATED this?4 _day of June, 2010. % @

Gary Dugﬂlva

AFFIDAVIT OF GARY DUSPIVA - Page 9
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STATE OF IDAHO )

County of Ada )

On this % day of June, 2010, before me, the undersigned, a notary public in and for said
state, personally appeared Gary Duspiva, known to me to be the individual that executed the
foregoing affidavit, and acknowledged to me that he executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal,

the day and year in this certificate first above written.

LS p—

Notary Public for £
Residing at 222 iy
My Commission Expires: L// ZO// 7

CERTIFICATE OF SERVICE

IHEREBY CERTIFY that on the Z‘/ %&ay of June, 2010, I caused a true and correct copy
of the foregoing document to be served by the method indicated below, and addressed to the

following;:

Bruce Smith

Moore Smith Buxton & Turcke, Chtd.
950 W. Bannock Street, Suite 520
Boise, Idaho 83702

( ) U.S. Mail, Postage Prepaid
(< Hand Delivery

() Overnight Mail

( ) Facsimile

4-4%

Jon’C. Gould

AFFIDAVIT OF GARY DUSPIVA - Page 10
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Manutactured by
Alexander Clark Business Forms
Boise, |daho - (208) 322-0611

Form 235-3, 6/2004

Idaho bept. of Water Resources Write Tag Number Here
Start Card/Permit - Single Family Domestic Well Only DOoH7]09

{Cold WVater less than 85 degrees F.) — ,
1. Owner’'s Name (please print): JOHW F LLL M ORE

2. Owner’'s Mailing Address: _ 2.3 35% NOMEDALE ROAD

City: _\WUDER State: Z D Zip Code: 3676 Telephone R0%) 919 -40%5
3. Proposed Well Location: Twp. 624 ,Rge. O4\w ,Sec. 8 , & 1/45Sv _1/4 SE’. 1/4
Gov't Lot No. County _ G anYoN Lat. : : Long. :
Street Address of Well Site_2.32 5% HOME DME ROND City W LDER, -
Must give at least name of road + Distance to Road or Landmark ’s

Lot Block____and Subdivision
4. Are all adjacent septic tanks and drain fields accurately iocated? By Property Owner: Yes[ ] No[ ], By Health District: Yes{} No[ ]

5. Well Construction Information:

A. Wew well [ JReplace [ ]Deépen []Modlfy Previous well #; B. Proposed Casing Dia. 6 /C. Proposed Maximum Depth:?-O o
6. Construction Start Date: |2 Juv 209)7. Well Driller: Gary Duspiva Driller's Lic. No335
8. The Driller hereby accepts the termqas dhd con s of the Start Card/Permit. : ‘

Driller's Signature: CM% Date: // Jun 200
9. The Well Owner affirms to havefead this St r /Perrnit, validates its accuracy and accepts the conditions.

Owner’s Signature: J/C\ég, P P Date: @/{/af?

CONDITIONS FOR USE OF SZFI(RT CARD:

1. This permit authorizes the construction or modification of one domestic well for a single-family residence. No additional residences,
susinesses, or dwellings may be connected to this well without a valid water right. Limited to irrigation of ¥z acre lawn/garden and 13,000 gpd.

2. This form must be complete, including the prepaid tag number and signature of the driller. The owner should sign the startcard after
-‘eviewing these conditions. Mailing must take place no less than 72 hours prior to construction (Dept. address below), hand delivered or faxed
0 the Dept. prior to commencing construction. The start construction date shall be no more than 10 days after, the Department receives the-
»ermit. An incomplete form will not be considered a valid permit to drill.

3. This permit does not constitute an approval of the District Health Department or the I[daho Department of Health and Welfare. Afl wells must
»e drilled a minimum distance of 100 * from a drain field. Domestic wells must be drilled a minimum of 50' from a septic tank.

. Only Well Drillers licensed in Idaho may. use a Start Card for construction of a well. The driller shall maintain a copy of the Start Card and the
vell 1.D tag at the drilling site during construction.

3. This drilling permit does not authorize trespass on the land of another party.
3. This dirilling permit does not constitute other local, county, state or federal approvals, which may be required for construction of a well.
. This drilling permit does not represent a right to divert and use the water of the State of Idaho.

3. If a bottom holetemperature of 85 F. or greater is encountered, well construction shall cease and the well driller shall contact the
Jepartment immediately.

). Idaho Code, S 55-2201 - 55-2210 requrres the applicant and/or his contractors to contact "Digline" (Digline is a one-call center for utility
1otification) not less than 2 working days prior to the start of any excavation for this project. The "Digline” Number for your area is
1-800-342-1585. .

0.The stainless steel |. D. tag must be welded to the well casing upon completing the well and must remain permanently atfached above
jround level for the life of the well. Other tags may be added following a repair or maodification of the well. The well driller is respansible for
rermanently attaching the I.D. tag to the casing upon completing the well. The well tag shall be attached by welding at least 3 sides or using
‘our (4)-stainless steel, closed-end pop rivets.

1.A start card is not valid for drilling in Areas of Drilling. Concemn,. Critical Groundwater Areas, Groundwater Management Areas or Areas
dentified by the Department as Contaminated..

2.The possession of a well tag does not authorize construction of a well.
3.Any well being replaced by a new well, shall be properly abandoned by the well driller prior to removing the dnllmg equipment, unless
therwise authorized by the department.

Effective Feb. 1, 2005

‘our Start Card/Application and Tag purchase may be submitted to one of the following offices:
Vestern Reglon
TF'D'"% Eastem Region
aho Depariment of Water Resources aho Depariment of Water Resources

735 Airport Wav Boise. ID 83705-5082 AR R e S il im Aninn dan
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10.

11.

12.

Depth
320

360

465

580

670
701
922
937
1122

1130

1130

1130

Time
2.7 hrs

7 hrs

10.6 hrs

5 hrs

9 hrs
8.5 hrs
6.3 hrs
2.1 hrs
11.1 hrs

3.8 hrs

2.1 hrs

20.7 hrs

Air Development Results

Results
3 tablespoons sand per 5 gal at 10 gpm

2 teaspoons per sand 5 gal. at 12 gpm

Well filled with sand to 405 ft and stopped producing water
after 8 hrs; fine black sand; out

1/4 cup sand per 5 gal at 8-10 gpm; water black floating
sand, 3-5 minutes settle in five gal bucket

2 tablespoons sand per 5 gal at 10 gpm, 72 degrees
1/4 cup sand per 5 gal at 5 gpm, clay color, 73 degrees
Y teaspoon sand per 5 gal at 10 gpm, blue clay color
15 teaspoon sand per 5 gal at 8 gpm, blue clay color

1 teaspoon sand per 5 gal at 15 gpm, blue clay color

1 teaspoon sand per 5 gal at 15 gpm, blue clay color, casing
added

1/2 teaspoon sand per 5 gal at 15 gpm, blue clay color,
casing added

1/4 teaspoon of sand per 5 gal at 20 gpm, casing added to

final depth, seal created. At 17.6 gpm well was clean.
Likely good layer but needed to be test pumped.
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Vel

ARUR. 1% LVvil | s0urm

4ty VEPL. Ul WALET ALSUUTLES nv. vy [}

Form 25-1 Dritting Permit No. _ 1, 4347 Ijq

101/03 - | Driling Pemit L. TagNo._ D 0O H ) 109
' ' Water Right Permit No. N

Injection Permit No.

State of Idaho
Department of Water Resources

APPLICATION FOR DRILLING PERMIT
(FOR THE CONSTRUCTION OF AWELL)

1. Owner (please print): Jo HN FILL'N\O RE
2. Malling Address: 139;3% HomE PALE ROAD

oy \WLDER, StaterED Zip Gode: X362 4 Tetephone Qs TG -40%%

3. Proposed Wall Locstion: Twp. O3 N Rge._ O HW. ,Sec._ QS , SE 14 SW 14 SE 114
‘GovtLotNo.____.  County C&NYbN , Lat. : : Lo_ng. . A
Street Adgress of Well Site_ 1.3 3 K Hotnﬁ.DN—E RQ@ cty \LDENR,

Ghoalhnﬂmmdmad + Dlsmlmlonmdorl.mdmark
Lot, block and subdivision _

4. Proposed Use of Woell:

M DOMESTIC: The use of water for homes, organization camps, publlc campgrounds, Ilvestook and for any other purpose
in connection therewith, including irrigation of up to 4 acre of land, if the tolal use Is not In excess of 13,000 gpd; or any
other uses, if the total use doas not excead a diversion rats of 0.04 cfs and a- diverslon volume of 2500 gpd

Daomestic does not include water for multiple ownership subdivisions, mobile home parks, commerdial or business
establishments, unless the use does not exceed a divergion rate of 0.04 c¢fs and a diversion volume of 2500 gpd.

NON-DOMESTIC: [ ] Imigation [ 1 Municipal

[ 1 Industrial
{ ] Livestock {] Test { ] Other
Type____ NumberHd,_ {Describe)
[] INJECTION ’ '

[ } MONITORING: A well bore schematic and map is required for each blariket permit. No. of phposed wells:
5. Well Construction.information:

A p4 New well . [ 1 Modify " .[.] Replace -

, B, Proposed Casing Didmeter__ C" _ Proposed Maximum Depth _ JO06+

C Anticipated bottnm hole !emperatum. R 4% :
[) 85Forless - y w 85F10212F [} 212 F. or more
(Cold Water Weli) - (Low Temp. Geo. Well) (Geathermal Wall)
6. Construction StartDate;__[ 2 Junug 2007 — .
7. Anticipated Well Driller:_5ARY DU S E1ya : Drilier's Lic. No;_3 35

fo drilling,

NOTE: The actual well dnllerr‘m be ideptified
8. Applicant’s Signature:

Date 8 /// 6//0 /7

Address (if different thang Y . »
Cy: State;___ Zip Code: Telephone
e, (ra/mI X 7, _ RECEIVED
. (Owner, Firm Representative, Other)
¥2e spcsil Comdibing AUG 20 2007

WATER RESOURCES
WESTERN REGION
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i, . THE DEPARTMENT OF WATER ne.
This Pemit is 4?j7f0 we A ’ Date g ik 7

If approved, this permit autharizes the construction or modification of a wall subject to the following éonditlgns. READ CAREFULLY}

GENE c 0

1. This drilling permit is valid for two (2). months from the. d)ove approval date for the start of construction and is valld for ane(1)
year from the approval date for completion of the well inless an extgnsion has been granted.

2. This permit does not constitule an approval of the District Health Department or the ldaho Department of Health and Welfare,
which may be required before cunstruction of the well. All wel ls must be drilled @ minimum distance of 100 feet from a drain field.
Domestic and Public Water Supply wells must be drilled a minimum of 50 feet and 100 feet respectivaly from a septic tank,

3, The well shall be constructed by a driller currently licensed in the State of Idaho who must maintain a copy of tho drilling penmit
at the drilling site.

4. Approval of this drilling permif does not authorize trespass on the land of anather party.
5. This permit does not cansfitute other local, county, state or faderal approvals, which may ba required for construction of a well.

8. This drilllng permit does not represent a right to divert and use the water of the State of Idaho. If the well baing drilled Is
associated with approved watar righl(s) use of the well must comply with conditions of said water right(s).

7. If @ bottom hole temperature of 85 or greater is encountered, well construction shall ceass and the wall driler and the well
owner shall contact the Departmeant immediately,

8. Idaho Code, S 55-2201 - 55-2210 requires the appiicant end/or his contractars fo contact "Digling” (DigLine is a one-call canter
for ufility notification) not less than 2 working days prior to the start of any excavation for this project. The "Dlngne Number for
your area is 1-800-342-1585, '

9. Please be advised that this dnlling permit shouid be considered and treated as a preliminary permit. If you are in disagraement
with this preliminary permit you have foutteen (14) days of the servlce date of this permit to petition the Department for
reconsideration pursuant 10 Section 67-5243, idaho Cods.

10. The well tag for the drilling permit/start card shall be securely and permanently attached to the well casing through welding or
by the use of four closed end domed stainless steel pop rivets. The tag attachment wiil be done atthe tlme of completion of the
well, and prior to removing the drill rig fror the drill site.

seecircconpmons: (el ConStruction Shall be ConSistent RN
Rule 30 os TPAP4 37.03.09

The dnHer ond WQ” Owner %NH Subw\.\\- o COW\?E-‘-W
?\QV\/P(O (_-LAS Soc TDWK reviewd :Prlo(JrO CDW\PI?H

+A1S,
/// S‘( WZ :40/6'"’1'}"

Sifatis ofAuthon‘.’zad Depam,ﬂnt Reprosentative Tifle

Receipt No. M_ Recelpted by — Fee Datg __——
EXTENSION OF DRILLING PERMIT

Extension approved by Approval Date

This extension expires:
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State of Idaho
DEPARTMENT OF WATER RESOURCES

Western Region, 2735 Airport Way * Boise, Idaho 83705-5082
Phone: (208) 334-2190 « Fax: (208) 334-2348 « Web Site: www.idwr.idaho.gov

€. L. “BUTER” OTTER

Governor
November 26, 2007 DAVID R. TUTHILL, JR.
Director
Gary Duspiva _
Gary Duspiva Well Drilling Lic. No. 395
25050 Pet Lane

Parma, ID 83660

RE: Completion Plan for John Fillmore LTG well (Tag No. D0047109)

Dear Mr. Duspiva,

This letter acknowledges receipt of your plan (prospectus) for completion of the
referenced Low Temperature Geothermal Well (LTG). The proposed plan was received on
November 19, 2007. Pursuant to Rule 30.01.b of the Well Construction Standards Rules, a
drilling prospectus “shall be submitted to and approved by the Director” prior to construction of
any LTG well. The prospectus and subsequent well construction are the responsibility of the well
driller and the well owner.

Your initial submittal of a “Start Card” (June 11, 2007) to construct a “cold water” well
that would not exceed 200 feet in depth has been superceded by the August 20, 2007 approval of
a drilling permit for construction of a LTG well, foliowing your notification 1o the Department
that the bottom hole temperature of the well had exceeded 85 degrees F.

Alternative no. 1 is hereby denied. Under Rule 25.13, a well is not considered
“complete” until 1) the well meets all required standards for construction or has been properly
abandoned and 2) the drilling equipment has been removed from the well site. This alternative is
highly speculative and contemplates a waiver of nearly all of the applicable construction
standards related to sealing of cold-water wells and LTG wells. The waiver provision of Rule
30.03.c only applies to the open or producing interval of a well, below the last casing string, and
after rigorous testing has occurred. The open interval below the casing in this well is not
currently in dispute.

In contrast, Alternative no. 2 recognizes the lack of an existing seal in an annular space
around the well casing. Annular seals are required to prevent mixing or waste of water outside
the casing. In this instance, existing rules require all casing strings to be sealed with neat cement
their entire length in a minimum linch annular space (borehole 2” greater than O.D. of casing).
Alternative 2 is approved subject to the following conditions:

1) A plan for the testing or verification of the extent and adequacy of the cement
grouting procedure shall be proposed prior to and employed following the
procedure.
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2) If it is determined that the cementing procedure was inadequate to ensure
protection of the resource, other remedial work may be required including
complete and permanent abandonment of the well.

3) The well driller acknowledges the risk associated with Alternative no. 2 and
shall increase the company bond to $20,000

4) The well owner acknowledges the risk associated with Alternative no. 2 and
shall secure a cash or surety bond in the amount of $20,000 effective until
completion or abandonment of the well and for 1 year following completion of
the well (if completed).

Following successful completion of the proposed cement grouting process, the
Department may issue a waiver of applicable requirements if it appears that the ground
water resources will be protected against waste and contamination. A specific waiver
request signed by the driller and well owner shall be submitted to the Department for
consideration, if the well is completed for use. If you elect to proceed with the
“Alternative 2” plan as approved herein, please provide notice of your intent to proceed
including the driller’s and well owner’s acknowledgements along with evidence of the
required bonds. The Department requires initiation of remedial action for the proper
repair 'or abandonment of this well within 30 days of the date of this letter. Failure to
comply with these requirements may be cause for the Department to issue a Notice of
Violation and seek civil penalties as provided by law. Please contact me at this office if
you have questions concerning this letter.

Respectfully,

Robert Whitney
Sr. Water Resource Agent

cc: Jon Gould, Esq., Clyde Fillmore, John Filimore, Tom Neace
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CERTIFICATE OF SERVICE

I hereby certify that on this 26™ day of November, 2007, the attached original
letter was mailed to the person(s) listed below:

/BQ/(\ @%@Ww 8\ N

Denise Bufﬁngton\’\) "
Administrative Assistant

Gary Duspiva

Gary Duspiva Well Drilling Lic. No. 395
25050 Pet Ln

Parma ID 83660

Copies mailed to:

Jon CGould, Esq.

Ringert Clark Chartered
455 S 3" st

Boise ID 83702

Clyde Fillmore
23252 Homedale Rd
Wilder ID 83676

John Fillmore
25995 Lon Davis Rd
Parma ID 83660

Tom Neace

Idaho Department of Water Resources
322 Front St

PO Box 83720

Boise ID 83720
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JUL.

WELL DRILLING & DEVELOPMENT

. 2010 4:0/tM MUUKE SMIIH BUAITON NO 02D F

BRUCE M. SMITH, ISB #3425

MOORE SMITH BUXTON & TURCKE, CHARTERED 793 e

Attorneys at Law F | ~

950 W. Bannock Stzeet, Suite 520 i G B

Boise, ID 83702 VT

Telephone: (208) 331-1800 JUL 0

Facsimile: (208)331-1202 UL 08 2010
QANYON COUNTY CLE

Attorney for Defendants T. CRAWFORD, DEPUTHYK

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

GARY DUSPIVA dba GARY DUSPIVA

Case No. CV08-10463
Plaintiff,
AFFIDAVIT OF THOMAS NEACE
v,

CLYDE FILLMORE, an individual and
JOHN FILLMORE, an individual,

Defendants.

State of Idaho
ss)

N N’ N

County of Canyon.

I, Thomas Neace, being first duly swom, sayeth as follows:
L. I am an employee of the Idaho Department of Water Resources (IDWR) and
through my employment with the Department I #m familiar with the Notice of Violation dated

February 23, 2009, and the Rescission of Notice of Violation dated April 17, 2009 attached to

this affidavit.

AFFIDAVIT- 1 OR‘G‘NAL
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JUL,

9. LUIY 4:0/fM MUURE OMLIH SUATUN NU. 1U/D F. 3

2. The Notice of Violation was issued to Mr. Gary Duspiva for the reason set forth in
the letter; specifically the Department determined that he violated state law and Administrative
Rules of the IDWR in the drilling of a well for John Fillmore.

3. The Department agreed to rescind the Notice of Violation based on Mr. Duspiva’s
agreement to comply with the procedwres outlined in the April 17, 2009 letter, including Mr.
Duspiva’s agreement to the Suspension of his Start Card privileges for one year. In the
Department’s view, the required procedures outlined in the April 17, 2009, letter would result in
minimizing the likelihood that Mx. Duspiva would violate the state law and IDWR rules as set
out in the Notice of Violation for the John Fillmore Well.

4, The rescission was agreed to by the Department because of Mr. Duspiva’s
agreement to comply with the procedures and suspension set out in the letter, not because the
Department found that Mr. Duspiva had not violated state statutes and Department rules. The
requirements in the April 17, 2009, letter were imposed to deter Mr. Duspiva from vielating state
statutes and Department rules in the future.

| 5. To the best of my knowledge, Mr. Duspiva has not requested reinstatement of his
Start Caxd privileges and the suspension remains in place.
Further your affiant sayeth not.
Dated this 475 day of July, 2010.

“"’@ E ) el

UBSCRIBEDIMLHD SWORN to before me this £+#_day of July, 2010.

Jﬁﬁﬂ“ifa "
:‘Q\Y.....Q Ll % .
isf & % » Iq‘d/
(S & s 018t
10t 2,5 1% OTARY PUBLIC EDR IDAHO
w7 s ) : « yo
R AL Residing at:
Q y v
%4,9 oreneer® O My Commission. Expires:
%, STASS
Mesgrpppeat
AFFIDAVIT-2
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JUL. 82010 4:Q/PM t SMLIH BUKION NO. 7025 F. 4

CERTIFICATE OF SERVICE

[ hereby certify that on this day of Iuly, 2010, a true and correct copy of the
foregoing AFFIDAVIT OF THOMAS NEACE was served upon the following by the method
indicated below:

TN

Jon C. Gould via U.S. MAIL

RINGERT LAW CHARTERED via HAND DELIVERY

4535 8. Third Street via OVERNIGHT MAIL

P.0. Box 2773 via IMILE

Boise, ID 83701-2773

Facsimile: (208) 342-4657

BRYCE M. SMITH

AFFIDAVIT-3
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CJUL 82010 4:08PM MOURE SMLIH BUXION Ca NO. 7025 . 5
State of I’ wo (

DEPARTMENT OF WATER RESOURCES

322 Bast Front Street * P.O. Box 83720 » Boise, Idaho 83720-0098
Phone: (208) 287-4800 « Fax: (208) 287-6700 « Web Site: www.idwr.idaho.gov

C.L. “BUTCH” OTTER
Governar
DAVID R. TUTHILL, JR.
Director
NOTICE OF VIOLATION
Febmary 23, 2009
Gary Duspiva
Gary Duspiva Well Drilling & Development
25050 Pet Lane

Parma ID, 83660-7037
RE: Notice of Violation No, 395-1-W-2009
Dear Mr., Duspiva:

The purpose of this letter is to notify you of a violation of State Law and Administrative Rule
attributed to you and your drilling company. This violation is associated with a well you attempted to
~ drill for Jobm Fillmore located at 23258 Homedale Road Wilder, Idaho., .

The violation attributed to you and your drilling company is identified as follows:

Failure to comply with condition of approval no. 8 of the Start Card drilling permit submitted to
the Idaho Department of Water Resources (Department) on June 11, 2007.

The above violation occurred at the time you drilled into the Low Temperature Geothermal
(LTG) aquifer and failed to immediately notify the Department as required by condition of approval
no.8. Drilling continued an additional 200 feet or more before notification was provided to the
Department. 1.C. § 42-235 provides that a driller is subject to the enforcement procedures of L.C. § 42-
1701B for, drilling permit related violations. IDAPA 37.03.09 Rule 045.02.2. provides that the drilling
permit authorizes construction of a well in compliance with the conditions of the permit.

Because the well was never conpleted and has since been properly decommissioned, the
Departrent will not seek payment of any civil penalty as redress for this violation. However, the
Department does hereby suspend your Start Card privileges for a period of not less than one (1) year
from the date of this Notice of Violation (NOV).

Your start card privileges may be considered for reinstaternent following the one-year suspension
and upon your company’s satisfactory compliance with all applicable well construction Rules and Laws,
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“JUL.
Page 2

§. 2010 4:U8PM - MOUKE SMIIH BUXION NO 1025 Fb

Notice of Violation No. 395-1-W-2009

A written request must be submitted to this office before the Department will consider re-
instatement of your start card privileges. This NOV is issued pursnant to section 42-1701B, Idaho Code.
‘You may request a compliance conference concerning this NOV, provided the request is made within 14
days of receiving this notice. Please contact xue at this office if you have questions regarding this NOV
or if you would like to schedule a compliance conference.

ectfully,

Gary
Administrator, Water Management Division
IDWR

CC.  Jobn Westra, Western Region Manager

wanaa e e e v A . bemamt e fm i ta = WP P W MMeamims cC W MMM f mmme t SE TS MESEERAS msenr eSS TEOSRLMALRL e R e cmmy
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State of Naho X
DEPARTMENT OF WATER RESOURCES

Western Region, 2735 Airport Way « Boise, Idaho 83705-5082
Phone: (208) 334-2190 » Fax: (208) 334-2348 » Web Site: www.idwr.idaho.gov

C. L. “BUTCH? OTTER

April 17, 2009 -~ Governor
DAVID R. TUTHILL, JR.
Director
RECE)y ED
Gary Duspiva
Gary Duspiva Well Drilling & Development APR 2 5 2309

25050 Pet Lane Rhganm Chart

Parma ID, 83660-7037

RE: Rescission of Notice of Violation No. 395-1-W-2009
Dear M. Duspiva:

The purpose of this letter is to recapture issues discussed in the Compliance Conference held on,
April 2, 2009. The Department hereby agrees to rescind the Notice of Violation issued on February 23,
2009. Additionally, this letter requires that Gary Duspiva take all necessary precautions to avoid
reoccurring well construction, problems associated with encountering Low Temperature Geothermal
(LTG) resources. Specifically, the Department intends to prevent the inadequate construction of LTG
wells initially proposed to be cold water residential wells. You have established a histoxy of submitting
Start Cards authorizing construction of cold water residential wells to reagsonable depths and thereafter
notifying the Department that the authorized well has exceeded the proposed maximum depth and
consequently encountered LTG resources. As discussed at the April 2, 2009 Compliance Conference,
you agreed to provide the Department with information sufficient to assure that reoccurrence of
situations like those experienced on the Fillmore well will be prevented in the future.

Jon Gould’s letter dated April 8, 2009, sent on your behalf, outlines procedures and precautions
that you will take when drilling to avoid problems that have occurred with other LTG wells drilled by
you in the past including the Fillmore well. The outlined procedures include 1) monitoring of bottom
hole temperatures during drilling 2) recording of drilling conditions encountered on a field log 3)
immediate contact with. the Department if LTG conditions are encountered and 4) if the property owner
wishes to complete a well into a LTG aquifer, an amended drilling permit application will be submitted
to the Department in a timely manner, Pleage note that these procedutes are already required of all
Licensed Drillers pursuant to Administrative Rules, The Department provides the following additional
directives and cautions to you and your drilling company when a drilling permit is approved to construct
any cold water well:

1) Every attempt must be made to complete and develop the well in a cold water aquifer. This includes
employing industry standard practices such as installation of well screens or filter packed intakes in
cases where sand production may be an issue and considering the use of water treatment systems
such as water softeners, filters, or deionizers if water quality is problematic.

2) IfLTG conditions are encountered during construction of a cold water well, construction shall cease
immediately and the effective approval of the drilling will become invalid. Ifit is determined that
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the drilled hole or the well casing has penetrated the LTG aquifer to the extent that wnauthorized
comingling of LTG and cold aquifers may occur, the well must be partially or completely abandoned
as may be specifically required by the Department.

3) Ifthe Department receives a new application for a drilling permit to complete a LTG well, the
drilling permit will not be processed until a) the property owner has secured an approved water right
for the use of LTG water b) all supporting information and associated requirements including an
acceptable drilling prospectus, proper bonding by the owner and the driller are documented and
received by the Department and c) the driller can demonstrate to the satisfaction of the Department
that the well can and will be completed consistent with Rule 30 of IDAPA 37.03.09.

The Department acknowledges that you have agreed to suspension of your Start Card privileges
for at least one (1) year. If after the effective suspension, you wish to have these privileges reinstated
please direct a written request for reinstatement to this office.

Respectfully,
ohn Westra,
Western Region Manager

cc: John Homan, Tom Neace, Jon Gould
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BRUCE M. SMITH, ISB #3425
MOORE SMITH BUXTON & TURCKE, CHARTERED

Attorneys at Law 99 ?\\{

950 W. Bannock Street, Suite 520 E | L E 2

Boise, ID 83702 _AM M.

Telephone: (208) 331-1800

Facsimile: (208) 331-1202 JuL. 08 2010
CANYON COUNTY CLERK

Attorney for Defendant T. CRAWFORD, DEPUTY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

GARY DUSPIVA dba GARY DUSPIVA
WELL DRILLING & DEVELOPMENT
Plaintiff, Case No, CV08-10463
A\ SECOND AFFIDAVIT OF
BRUCE M. SMITH

CLYDE FILLMORE, an individual and
JOHN FILLMORE, an individual,

Defendants.

COMES NOW Bruce M. Smith and declares as follows:

1. 1 am counse] for the Defendants John and Clyde Fillmore and make these statements
based on my own personal knowledge.

2. Attached are true and correct copies of the following documents related to this matter.
(a)  Excerpts from the deposition of Mr. Gary Duspiva, attached hereto as Exhibit A.
(®)  The following letters which I sent to counsel for Mr. Duspiva.;

L. January 16, 2008 aitached hereto as Exhibit B1,

SECOND AFFIDAVIT OF BRUCE M. SMUITH -1
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2. May 12, 2008, attached hereto as Exhibit B2
3. May 28, 2008, attached hereto as Exhibit B3.
4, July 1, 2008, attached hereto as Exhibit B4.
5. September 30, 2008, hereto as Exhibit BS5.
6. October 8, 2008, hereto as Exhibit B6.
7. October 27, 2008, hereto as Exhibit B7.
(¢)  Down Right Drilling & Pump, Inc. estimate for drilling dated July 21, 2008,
attached heteto as Exhibit C,
(d)  Well driller’s log dated August 9, 2007, attached hereto as Exhibit D.
(e)  IDWR Notice of Violation, attached hereto has Exhibit E.
(f) IDWR Rescission of Notice of Violation, attached hereto as Exhibit F.
Further your affiant sayeth naught. |
Dated this _8_ day of July, 2010.

MOORE SMITH BUXTON & TURCKE,
CHARTERED

e ——
Bruce M. Smith
Attorney for Defendants

SUBSCRIBED AND SWORN to before me this z; day of July, 2010.

§ 98 woTARL N % NDTARY PPGLIC FOR IDAHO
CR 2 it 8 Residing at: Woise, Idaho
1 3 o f§ My Commission Expires: 03/27/13
X
"'o;g 7% o \0”.."'

SECOND AFFIDAVIFOF BRUCE M. SMITH - 2
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CERTIFICATE OF SERVICE
I hereby certify that on this day of July, 2010, a true and correct copy of the

foregoing SECOND AFFIDAVIT OF BRUCE M. SMITH was served upon the following by

the method indicated below:
Jon C. Gould T~— viaU.S. MAIL
RINGERT LAW CHARTERED via HAND DELIVERY
455 S, Third Street via OVERNIGHT MAIL
P.O. Box 2773 via FACSIMILE

Boise, ID 83701-2773

Facsimile: (208) 342-4657

|
BRUCE M. SMITH

SECOND AFFIDAVIT OF BRUCE M. SMITH - 3
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1 you what's been marked as Deposition Exhibit 3. Il | 1 objection to —
2 represent for the record that's a copy of Rule 30 Well | 2 MR. SMITH: Sure.
3 Drilling Standards Rules for the Department of Water| 3 MR. GOULD: -- any question that require
4 Resources. Have you ever seen that before? 4 interpretation of a rule or law.
5 A. Yes. 5 MR. SMITH: Well, Mr. Gould, for the record
6 Q. Whatisit? 8 Mr. Duspiva said he understands Rule 30.
7 A. Rule30. 7 MR. GOULD: Okay. I'm just -
8 Q. Okay. You understand it? 8 MR. SMITH: He can -
9 A. Yes. 8 MR. GOULD: I'm just letting the record —
10 Q. Do you understand all the provisions of it? |10 MR. SMITH: Okay.
1 A. Yes. 1 MR. GOULD: --realize I'm filing a continuous
12 Q. Okay. Did the well that you drill for . |12 objection to any question that requires Mr. Duspiva to
13 Mr. Duspiva — or, excuse me, Mr. Fillmore up to this | 13 make a conclusion or interpretation of a rule or law.
14 April 28th letter you're talking about, comply with this 14 MR. SMITH: Even though he said he understands
15 rufe? 15 Rule 30.
16 A, ] submitted a long form on August 16th for a | 16 MR. GOULD: That's what -- I've stated my
17 low temperature geothermal well, and I was given the| 17 objection.
18 authorization to continue to drill a low temperature | 18 MR. SMITH: Okay.
19 peothermal well. 18 MR. GOULD: And you can --
20 Q. And did that low temperature geothermal wel] 20 MR. SMITH: Fair enough.
21 comply with this rule? I mean, did you follow this? |21 MR. GOULD: - object to xay objection if you
2 A. Trequested a variance. 22 want.
23 Q. Okay. Why did you request a variance? 23 Q. (BY MR. SMITH) Okay. So where in Rule 30 doe
24 A. To be able to complete the well. " |24 it say to comply with Rule 30 you have to file a long form
25  Q _Okay Soyanrequested a variance because it| 28_application?
Page 42 Page 44
1 didn't comply with Rule 30, correct? 1 A. Well, any time you get above 85, you got to
2 A. Idon't know that. 2 file a long form for a low temperature geothermal well.
3 Q. Did you just request a variance for the heck of | 3 Q. I wantyou to look in Rule 30 and tell e where
4 it? 4 thatis.
5 A. No. § A. Right in Ol it says: Drillers constructing low
6 Q. Well, if it was in compliance with Rule 30, why | & temperature geothermal resource wells of temperature mor
7 did you request a variance? 7 than 85 degrees and less than 212 degrees mugst be
8 A. Because it states in Rule 30 you can request a 8 qualified under the Well Driller Licensing Rules.
9 variance. , 9 Q. Idon't see any reference to long form
10 Q. Butifit was already in compliance, why did 10 applications. It it in there?
11 you have to request a variance? I don't understand. 1 A. It's a request of the Department.
2 A. You wonld have to ask the Department. 12 Q. Soit's not in Rule 30, is it?
13 Q. You're the one that filed for the variance. I 13 A. Twould guess that's your interpretation.
14 assume there was a reason for filing for the variance. 1 | 14 Q. Well, you're looking atit, You just point out
15 would conclude from doing that, that you needed the 18 1o me whatever section it's in. You said in order to --
16 variance in order to comply with Rule 30? 16 your testimony was, I needed to file a variance because I
17 A. 'Cause we had to change from a startcardtoa |17 needed to use a long form application to comply with
18 long form permit. 18 Rule 30, I'm asking you where in Rule 30 that is? It's
19 Q. So you had to get a variance to file a long 19 not my interpretation. You're the one that said it. You
20 form permit? Is that your testimony? 20 tell me where it is.
21 A, Yes. 21 A. Twould state it's a policy of the Department.
2 Q. Mr. Duspiva, help me understand Rule 30. Wherp22 Q. Butit'snot in Rule 30, is it? That was my
23 in Rule 30 does it say to comply with this rule you have |23 question.
24 to file a long form permit? 24 A. T would answer it's a policy of the Department
25 MR. GOULD: I'm just going to oppose an ongoing?s to file a long form when you're over 85 degrees.

(208) 345-8800 (fax)
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12 Department was wrong; that that well was not in complianTaZ A. The temperature log says 585.
13 with Rule 30 at that time? Is that what -- is that the 13 Q. Okay. And what does Rule 30 say about that?
14 position of the parties in this case? 14 A. Eighty-five is low temperature geothermal.
15 MR. GOULD: The problem, I think, that — the 15 Q. Doesn't Rule 30 say that when you hit a bottom
16 communication breakdown is that Rule 30 talks about 16 hoale temperature of 85 degrees, you'll stop drilling and
17 construction of a well and what needs to be done for the | 17 notify the Department?
18 well to be complete. And, see, we never got to that. We | 18 A. Yes.
19 were never — it's never been finalized. And whenyon |19 Q. Okay. And did you do that?
20 draw — when you begin to drill any well, there's no 20 A. Yes.
21 surface seal, but that's required. And so, in essence, 21 Q. Atwhat level did you hit 85 degrees bottom
22 what you're saying is, hey, there's no surface seal - 22 hole temperature?
23 MR. SMITH: Okay. 23 A. At 836 the cuttings were 892, but there was no
24 MR. GOULD: -- and the driller says, hey, I'm 24 water.
_25__only ten feer down, 25 Q. Did yon not hit a bottom hole temperature.of
Page 54 Page 56
1 MR. SMITH: Okay. 1 85 degrees at 600 feet?
2 MR. GOULD: You know. 2 A. The water was not 85 degrees at 600 feet.
3 MR. SMITH: But, Jon, do you know what the 3 Q. Mr. Duspiva, let me rephrase -- let me just ask
4 question's related to? Iunderstand you want to argue 4 the question again. Did you get a bottom hole temperature
5 your case -- 5 of 85 degrees at 600 feet?
6 MR. GOULD: I'm not argning my case, 6 A. Not initial,
7 MR. SMITH: I'm trying -- 7 Q. What do you mean not initia]?
8 MR. GOULD: I'm trying to -- 8 A. The water at development -- in that area it
9 Q. (BYMR. SMITH) I'm trying to ask the questions | 9 didn't show 85 degrees.
10 of your witneas. Okay? And I asked him, why did you filg 10 Q. So all the records that we have here that
11 avariance? For what were you seeking a variance for 11 show — in the files and everything else that show
12 Rule 30?7 And he said the casing requirement. That'sit. [12 85 degrees at 600 feet are incorrect?
13 That's all he's testified i3 — and if I'm incorrect, 13 A. No.
14 Mr. Duspiva, you please testify. What were you seeking a| 14 Q. Ars they correct?
15 variance from? And if it's only for the casing 15 A. Yes.
16 requirement, that's fine. I understand that answer. I'm 16 Q. Okay. So you hit 85 degrees at 600 feet?
17 trying to give you a chance to explain, were you seeking a | 17 A. Yes.
18 variance for anything else? 18 Q. Didn't you, in fact, notify the Department when
19 A. Under Rule 4 there would be a waiver for 19 you were at 836 feet?
20 sealing requirement. 20 A. Yes.
21 Q. Okay. So you are seeking a variance from 21 Q. And didn't the Department conclude that you had
22 casing and sealing? 22 drilled 200 feet further after you had hit the 85 degrees?
23 A. Yes. 23 A. Interpretation is water, not cuttings.
24 Q. Okay. Thank you. Really, that's all we were 2 Q. Didn't the Department conclude that you had
25 trying to getto. And just to clarify, you weren't 25 drilled 200 feet beyond 85 degree bottom hole temperature? '
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MR. GOULD: Yeah. ] have —

‘MR. SMITH: So all these docvments from the
Department that says, Mx. Duspiva, this rule ~ this well
does not comply with Rule 30, are wrong?

MR. GOULD: Show them to us. ] mean, I haven't
seen --

MR. SMITH: I'm just asking you as a general.

MR. GOULD: Yeah.

MR. SMITH: You're saying that when the
Department says this well doesn't comply with Rule 30 ang
you better come up with a plan to fix it, that the

Page 55
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secking a waiver of any of the bonding requirements?

A. Tdid request at one meeting a waiver for the
customer's bonding requirement.

Q. Did you put that in writing as a waiver
request - as a variance request?

A. No.

Q. Okay. And what was the Department's response
to that?

A. No response.

Q. Okay. Atwhat point did you hit a bottom hole
temperature of 85 degrees?

M & M COURT REPORTING
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A. No.

Q. Did the Department just ignore it?

A. Ican't speak for the Department.
MR, GOULD: Objection.

Q. (BY MR. SMITH) But, anyway, the Department

didn't require anything?

A. That's what I just stated.

Q. Okay. Now, you drilled each of those three
wells we just talked about, Enochs, Riggs, and Roan,

1
2

[ ]

Page 63
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A. Because of the higher iron content of the
layers, they will eventually encrust over.

Q. So are you saying they don't produce water for
sufficient periods of time or something else?

A. After a long period of time as thin as screens
as you have -- as thin -- as fine a glot as the screen is
and the painerals and the iron and the water, they will
eventually encrust over,

Q. Okay. Can you fix them?

10 correct? 10 A. Idon't set screens, so I don't kmow.
11 A. Yes, n Q. Okay. I'm aware of other well drillers that do
12 Q. How far are those wells from Mr. Fillmore's? |12 use screens. Arxe they being negligent in using screens?
13 A. Probably five miles, I would guess, two of 13 MR. GOULD: Objection.
14 them, and one of them is over ten miles. 14 THE WYTNESS: Everybody drills wells
15 Q. Okay. Butin that area, you had no way of 15 differently, so I can't answer that.
16 kpowing that if you went to a thousand feet, that you |18 Q. (BY MR. SMITH) Okay. But you've never used a
17 might hit low temperature geothermal? 17 screen?
18 A. Qualify that a Jittle closer. 18 A. No.
19 Q. Well, you drilled those three wells in that 18 Q. How long have screens been around?
20 vicinity that you described. And my question is, that yo:20 A. Ihavenoidea.
21 had no idea that if you went to a thousand feet or so in |21 Q. Okay. So you never - have you ever
22 the Fillmore well, that you would hit low temperature |22 investigated the use of screens?
23 geothermal? 2 A, Tve studied them.
24 A. Tt was a possibility. 24 Q. Okay. And it's your conclusion that the use of
25 Q. _ Soyou were aware of that? 25 screens is just improper? Is.that a fair
Page 62 Page 64
1 A. Yeah 1 characterization?
2 Q. - Okay. 2 A. Not the style of well I like to drill.
3 A. But the Riggs' well was only 251 foot. 3 Q. Okay. You don't like to drill a well with a
4 Q. Okay. It was only a 250-foot well? 4 gscreen?
5 A, Yes. _ 5 A. Yes.
6 Q. So you hit geothermal at 250 feet? 6 Q. Okay. What's the screen do?
7 A, Yes. 7 A. Encrusts over.
8 Q. Did you notify the Department when you hit the; 8 Q. No. What's the function — what's the purpose
9 geothermal? 9 of the screen?
10 A, Yes 10 A. Well, it's a Band-Aid.
1 Q. And that's when they went back and made you |11 Q. A Band-Aid for what?
12 correct that well? 12 A. To keep sand out.
13 A Yes. 13 Q. Okay. So if you use a screen, you're trying to
14 Q. Okay. Butthe Department -- the Department | 14 keep sand out of your well?
15 did - I don't want to mischaracterize it, but they warned| 15 A. Supposedly.
16  you about using start cards to do a shallow well, then [ 16 Q. Supposedly. Does that mean it doesn't work?
17 drilling until you hit geothermal, correct? 17 A. Not got enough experience with screens to tell
18 A. Yes. 18 you.
19 Q. Mr. Duspiva, I think — actually, I think 19 Q. Okay. Have you ever talked to anybody about
20 Mr. Gould told me this, but you don't use screens in your20 using screens?
21 wells? 21 A. T've seen information and listened to people
22 A. No. 22 talk about them.
23 Q. Why is that? Why do you not use screens? 23 Q. Have you ever considered using them?
2% A. They're a hindrance. % A. No.'.
25 Q. Idon'tunderstand. A hindrance to what? 25 Q. Okay. If you'd used a screen in this well,

(208)345-9611
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Page 77 Page 79
1 great, 4 1 Q. Okay. Do you see the cost to seal the annular
2 MR. GOULD: It was answered three times. We 2 gpace, $30,0007?
3 can go back on the record if you'd like to have ir 3 A. Yes.
4 repeated. ' 4 Q. What is that cost? Where does that cost come
5 Q. (BY MR. SMITH) So when Mrx. Bartholomew -- you 5 from? Break it down for me.
6 don't bave any -- excuse me. Let e start over. You ] A. Okay. It would have been -- see ifit's
7 don't have any idea how much Mr. Bartholomew was going tp 7 described in number two. There would have been —
& cost to do this work, correct? 8 Q. No. Excuseme. I don't want you to answer
9 A Approximate. 9 questions that I'm not asking. We can go — I'want to
10 Q. Approximately what? 10 help you with the answer. I want to -- what I'm looking
n A. Idon't retain that number, Bruce. 11 foris who's doing the work, and what cost is associated
12 Q. Okay. Butregardless, you were going to pass 12 with it to come up with the $30,000. So if you need to go
13 those costs along to Mr. Fillmore? 13 through the itemization that's on the first page, [
14 A. Yes. 14 understand. You see what I'm getting at? I want to
15 Q. Okay. No matter what they were? 15 understand where the $30,000 came from, and what it
16 A. Yes. 16 consists of. So if you can answer that for me, I'd
17 Q. Didyou ever tell Mr. Rillmore what it wag 17 appreciate it.
18 going to cost? 18 A, Ican'tanswer it at this time, 'cause I don't
19 A. Onpage2. 19 have the documents in front of me.
20 Q. Okay. Now, we'll get to that. But did you 20 Q. Well, was the $30,000 Mr. Bartholomew's work?
21 ever tell Mr. Fillmore about Mr. Bartholomew and whatit |21 A. No.
22 would cost? 2 Q. Whose was it?
22 A. There was no opportunity to talk to him. 23 A. It's the combination of my work and
24 Q. Okay. Itake that as ano. But the purpose of 24 Mr. Bartholomew's work.
25 - to |28 Q.- Okay. If yon don't know Mr. Bartholomew's
Page 78 Page 80
1 bring the well into compliance with Rule 30; is that 1 amount, how much of it was yours?
2 comrect? Am I vanderstanding that correct? 2 A. Tdon't retain those figures, because I've got
3 A. Yes. 2 1o fill the well to 600 feet, and then I've got to clean
4 Q. Mr. Duspiva, looking at -- I'm still on this 4 it back out and redevelop it
5 same document. Looking at the -- do you see the estimated 5 Q. So on this $30,000 it was going to cost, you
& cost of completion 50,6657 Okay? Item A says cost to 6 can't tell me how much was Mr. Bartholomew, and how much
7 drill the well is 50,665. Do you see that? 7 was you?
] A. Yes. 8 A. Not at this time.
9 Q. Looking down at number C, the cost to seal the 9 Q. Wasitbasedona~
10 annular space, $30,000, correct? 10 A. Perhour.
11 A. Yes. n Q. --rate per hour?
12 Q. So this domestic well would have cost $80,000, |12 A. Yes.
13 correct? 13 Q. For both of you?
14 A. No. 14 A My part was based on a cost. I don't remember
15 Q. Okay. Go ahead and explain it then. 15 the formula [ used,
1 A. You didn't include B. 16 Q. Okay. Did you cver convey the formula to
7 Q. Now we'll get to that. I'm talking about the 17 M. Fillmore?
18 actual cost of the well was 80,000. We're not looking at | 18 A. No.
19 offsets or anything else, The cost of doing this well 19 Q. But you expected him to pay the $30,000, or
20 would have been $80,000? 20 whatever it cost?
2 A. No. Because you're not taking D out. So'it , 21 A. Yes.
22 would have been $70,000. 2 Q. Okay. Anditcould bave been more than 30,0007
2 Q. Okay. It would have been 70,000 if you had 2 A. Orless.
24 kaocked off $10,000. Okay. Is that correct? 24 Q. Okay. It could have been more?
25 A Yes. 25 A. Orless.

¥ (208)345-9611

Y s

M & M COURT REPORTING

(208)345-8000 (fax)

000157



Page 81

1
2
K]
4
5
6
7
]
9

10
11
12
13
14
18
16
17
18
19
0

5 . MR .GOULID: --andit could be.- he's
age 82

9
2
i
}
i
j

' know what it was going to cost, but you just expected
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4
Q. Okay. And so you were going to -- under item
D, you were going to throw in $10,000 worth of your time!
A Yes
Q. Okay. But it was your position that
M. Fillmore would pay for all of this without any idea
what the total would be?
A. Yes,
Q. So we knew we had a 70,000-dollar well minimun
and it would only go up from that; is that correct?
A. Up by - what do you mean?
Q. It will cost more -- it would cost at least
$70,000 or more?
A. Orless.
Q. No. It's already at 50, plus 80, minus your
ten -- or 50, plus 30, which is 80, minus your ten. You
said that's 70?
MR. GOULD: He actually stated that the 30 was
an estimate, and it could be more or less.
MR. SMITH: Okay.
MR. GOULD: Okay? So--
MR. SMITH: But be also testified it was 70.
That was the estimate.
MR. GOULD: Yeah. It's an estimate —
MR. SMITH: Okay.

N

Page &3

1 there was anything else.

2 Q. Okay.

3 A. Grout.

4 Q. 8o, Mt. Duspiva, is it your position that no

5 matter what this well cost, and no matter what the reason
8 for that cost, that Ms, Fillmore had to pay that?

7 A. Yes.

8 Q. Soifyou screwed up something, Mr. Fillmore
8 would pay for that?

10 MR. GOULD: Objection, speculation.

1 Q. (BY MR. SMITH) Is that your position?

12 A. There was nothing screwed up.

13 Q. No. Isaid if you screwed up.

“ A. If and buts the whole world would have a but
15 ful) of nuts.

16 Q. But if you did something wrong, yon still

17 expected the cost to be cartied by Mr. Fillmore; is that
18 correct?

19 A, No.

2 Q. Okay. So when you go out to drill this well

21 and you seek the vanance and don't get it, and then yon
22 have to come back in to have additional work done because
23 you didn't get a vanance, that cost is supposed to be

2 carried by Mr. Fillmore; is that correct?

25 _ A Idon'tunderstand.the question

testified that it could be more or less --
MR. SMITH: Okay.
THE WITNESS: — depending on what that 30 was|
MR. SMITH: Okay.
MR. GOULD: That's an vnknown.
Q. (BY MR. SMITH) Okay. So, anyway, you didn't

M. Fillmore to pay it no matter what it was; is that
correct?

A. Yes,

Q. Okay.

A. Minus the 10,000.

Q. Do you have some documents that can help s
understand what Mr. Bartholomew's costs were? You
mentioned you don't have those papers in front of you, but
do you have them?

A. [think I can find them.

MR. SMITH: Okay. Mr. Gould, can we have an
agreement that you will provide those to me?
MR. GOULD: Yeah. I'l try to get them.

Q. (BY MR. SMITH) Okay. Was anybody else's cos
besides you and Mr. Bartholomew included in that 30,000

A. The cost of water from Homedale.

Q. Okay. Anything else?

Page 84 .

1 Q. Okay. Let's put it this way. Lets.go through

2 this methodically then. Mr. Pack — orMr. Bartholomew is
3 coming in to do this work in order to comply with Rule 30,
4 correct?

5 A. Yes.

6 Q. And you have to comply with Rule 30, correct?
7 A. Right.

8 Q. So you sought a variance so0 you wouldn't have
9 to comply with Rule 30, correct?

10 A. No.

1" Q. You sought a variance so that you would not

12 have to incur these particular costs under Rule 30,

13 correct?

14 A. No.

15 Q. 8o why is Mr. Bartholomew working? Why are yo
16 hiring him?

17 A. To comply with Rule 30.

18 Q. And isn't that your obligation to comply with

18 Rule 307

20 A. It's part of the well,

#31 Q. Isn'tit your obligation to comply with

22 Rule 307

23 A, 1It's a joint ventute between the customer and
24 the driller,

A., T'would have to look at the documents to see if

3)345-9611 M & M COURT
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25 Q. Okay. Butunder your scenario here you're
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1 saying the well owner pays all the costs to comply with | 1 Mr. Fillmore of 20, and you threw in a 10,000-dollar cost
2 Rule 30; isn't that correct? 2 share from you. So the tota] then, it 3ays, 50,665. Is
3 A. No. It's stated there under D. 3 that the final cost of the well?
4 Q. That's your credit. Okay. But:this work is 4 A. Final cost estimate.
5 ‘being done.in order to comply with Rule 30. Areyou— | § Q. Okay. Could it be less?
let me rephrase this. Are you saying that Mr. Fillmore | 6 A Yes.
7 violated Rule 307 7 Q. How could it be less?
8  A. Atno point has anybody violated Rule 30 and | 8 A. Depending on the time spent by Mr. Bartholomew
9 the well was never completed. SoI can'tsay that Rule 3( 9 putting in the seal. His time is based on a base plus
10 was ever violated, 10 hours rig time.
11 Q. Okay. But thiz work is being done in orderto | 11 Q. But you're starting off under item A at 50,665,
12 comply with Rule 30, correct? 12 and then we're adding anything for Mr. Bartholomew, and
13 A. To complete the well. 13 anything for yourself. Isn't that going to make it more
14 Q. Yeah. And youridea is that Mr. Fillmore pays |14 than 50,6657
15 that except you're going to credit $10,000 against that? |15 A. Yes,
16 A Right 16 Q. So when I'm saying total down there, what does
17 Q. Okay. Soifit costs §200,000 to comply with |17 total refer to?
18 Rule 30 to do this work — 18 A, Well, it's just the way the math was done, So
19 MR. GOULD: Objection, speculation, 19 you got to add the deposit back to it, 5o that would make
20 MR. SMITH: — and you credited 10,000, 20 it -- with these numbers ag they stand, it would makeita
21 Mr. Fillmore would pay 190,000? Is that a fair way of |21 70,665-dollar well.
22 putting it? 2 Q. Okay. Do you drill a lot of 70,000-dollar
23 THE WITNESS: No. 23 domestic wells?
24 Q. (BY MR. SMITH) No? 24 A_ No.
25 25 Q...Okay. Do you think that's a reasonable amount
Page 26 Page 88
1 Q. Okay. ]thought you testified that 1 for & domestic well?
2 Mr. Fillmore had to pay no matter what. Is that — ] A. 1don't know if you ¢an put reasonable on
3 MR. GOULD: I object. 3 any - cost of any well.
4 MR. SMITH: -- did I misunderstand that? 4 Q. Not figured in here is the cost of the bond
5 MR, GOULD: You're creating situations that are | 5 that low temperature geothermal wells require. And the,
6 completely speculative. Okay. And — 6 .Department proposed a 20,000-dollar bond, correct?
7 MR_SMITH: I'm trying to rephrase the 7 A Yes:
8 tiestimony that I thought I heard, is that Mr. Fillmore was| 8 Q. Andwho is going to pay that?
@ responsible for paying no matter what. Did I 8 A. Mr. Fillmore,
10 misunderstand that, Jon? 10 Q. 8o that would have been $90,000 then, correct?
1 MR. GOULD: I think you're taking it out of 11 He'd pay $70,665 plus $20,000 for the well -- for the
12 context. Okay? If the well would have cost ten willion, | 12 bond? :
13 I don't think we would be here today. 13 A. That doesn't have to be a cash bond.
14 MR. SMITH: How about nine million? 14 Q. Okay. But he's got to pay something for the
15 MR. GOULD: Can we take a short break? 15 bond How nyuch would the bond — how would he get that?
16 MR. SMITH: Sure. 16 How much would it cost?
17 (A brief recess was taken.) 17 A. Tunderstand around $450.
18 Q. (BYMR. SMITH) Okay. We're still looking at | 18 Q. Okay.
19 this cost to complete. I'm going to summarize this to 19 A. For one year.
20 make sure I'm not misunderstanding. What you're saying,20 Q. Okay. Did you ever talk to Mr. Fillmore about
21 it would cost at least 50,665, and then plus or minus 30, |21 the cost of a geothermal well?
22 i3 that correct, item C? It would cost 30,000 to do the |22 A. Well, when we did the August 9th, we did it and
23 seal? 23 he understood it would cost more, so we went on down.
24 A. Yes. 24 Q. No. I'm talking about these additional costs
25 Q. Okay. And then you deducted the deposit from '/ 25 of complying with Rule 30 to get the ~- to use the low
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satisfactory means of sealing the well?

A. Tt was considered,

Q. Did the Department respond to that particular
itexa?

A. They let me to continue to drill is the best
way I can answer that.

Q. But was the plug associated with drilling or
abandoning the well?

A. Sealing the well. Putting in a temperature
seal, excuse me.

Q. So where — maybe I misunderstand. So where
would the wooden plug go?

A. It's to hold the -- okay, to define this, you
put in your -- you put in your perforations — first you
put in your plug, it expands, you put in your
perforations, and then you purnp the grout in. And then
when the grout is set and complete, it's all drilled back
out.

Q. Okay. So the wooden plug would be an
alternative to putting cement in. the bottom, to do anothe,
type of plug?

A. Right.

Q. Was there a concrete plug? Is that what was
envisioned at ope time?

the plug was to keep the grout from going to the bottom of
the well.

Q. Yeah. And the plug was made of what?

A. Woad.

Q. But the other -- I mean, if the wood wasn't
acceptable, what were you going to use for a plug?

A. As the later document stated, sand from
1130 feet all the way to 600 feet,

Q. Okay. 30 you didn't pump sand in?

A. Yeah,

Q. Okay. Were there any other subcontractors
involved beside Mr. Bartholomew and Mr, Winebarger?

A. No.

MR. SMITH: Okay. Will you mark thas as
Exhibit 5.

(Deposition Exhibit No. 5 was

marked for identification.)

Q. (BY MR. SMITH) Mr. Duspiva, I'm going to hand
you what's marked as Deposition Exhibit 5. Do you
recognize that document?

A. Yes.

Q. And what is it?

A. Appears to be a Notice Of Violation, but it's
missing page 2.

1
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the Notice Of Violation the Department sent to you about
violating Rule 30; isn't that correct?

A. Their contention.

Q. And it says that you failed to comply with
condition of approval number eight of the start card,
correct?

A Yes.

Q. Yourecall in Mr. Fillmore's deposition we had
a copy of the original permit, the start card?

A. Right

Q. Who filled that out?

A, Tdid

Q. Okay. And then you gave it to Mr. John -
Fillmore to sign; is that correct?

A. Yes.

Q. And let me just -- to speed it up, just
paraphrase. But if you look down at that one, two, three,
fourth paragraph, it's talking about, he failed to notify
them after hitting the 85-degree bottom hole temperature,
correct? And it says: Drilling continued an additional
200 more feet before notification was provided to the
Department.

A, Do you have the document that goes with this?

Q. Idon't. Igot to tell you, I got this out of

 25_the dpenments you gave me. So if there wag a second

page -

A. There's a rescission of this notice of
violation.

Q. Oh, no, no, no. Iknow -- that's a separate
document.

A, It pertains to this document.

Q. Yes. But this Notice Of Violation was because
you failed to notify them about going past the 85-degree
bottom hole temperature, correct?

A. But this ~ but this was rescinded.

Q. Iknow. But that's what this Notice Of
Violation was about, correct?

A. This is not a valid document.

Q. Mr. Duspiva, I know you want to argue about it,
but I'm just trying to verify that that's what this
document is about. Okay. It's a Notice Of Violation
referring to failure to comply with approval number eight
of the start card, correct?

A. This Notice Of Violation was rescinded, and
that's it.

Q., Well, the notice wag issued to you, correct?

A., And it was rescinded.

Q. Okay. Did your start card approval -- were
they suspended?

A. Aspart of the agreement.
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1 Q. As part of what agreement?

2 A. Well-- and I didn't agree withit. ButIno

3 longer use start cards.

4 Q. Okay. So those privileges were suspeaded. But

5 in this Notice Of Violation it only says for one year.

6 Have they been reinstated?

7 A. Ino longer use start cards.

8 Q. Okay.

9 A. This is not a valid document ‘cause it's been
10 rescinded. They agreed that my contention was correct and 10
11 rescinded the NOV,
12 Q. Okay. Mr. Duspiva, when we were talking
13 ghout -- this moming I asked you about your credentials.
14 Ope of the cards you gave me dealt with the — was there a
15 card that dealt with master ground water contractor? Was
16 that one of the documents?
17 A. Yes.
18 Q. Whatis that?
19 A.. It's a national desipnation.
20 Q. Ofwhat?
2 A. Of your drilling experience.
22 Q. How do you get it?
23 A. You go through -- if you look at Exhibit I and

24 go through the back of, it tells the tests you have to

_25_take and pget a passing score on all those designated |

Page 102
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1 A. Yes. And then there's a general test. I don't
2 Jnow if it's listed there to start with.

Q. There's no general test on — 30 when you say
December 2006, that was the general test?

A. No. That was the master ground water test.
These tests were probably over -- probably a six-year
period from A through O.

Q. Okay. So do you -- let me ask it. Do you pass
or fail the test?

A, Yes.

Q. Did you pass the test the first time?

A. Not all of them.

Q. Describe for me how that testing went. I mean,
how many times did you take them?

m N e n W

9

11
12
13
14

15 A. Some of them I took twice.

16 Q. Did you take any of them more than t'wice"

17 A. Not that | remember.

18 Q. Okay. How about the general test? Did you

19 takeit--

20 A. Twice,

21 Q. Twice, Okay.

2 A, It'sa 50 essay question test.

23 Q. Okay. So when you get this certification, what

24 does that mean? What does that allow you to do?
125 A _Weara green.jacket

Page 104

1 deals, and then you sit for a four-hour written exam. | 1 Q. Iapologize. I'm not - 1 don't catch that
2 Q. And you took those tests and sat for that exam? 2 ove.
3 A. Yes. 3 A. Well, that's — it's -
4 Q. When did you pass that exam? 4 Q. It's a green jacket -- that's what passing all
5 A. December 2007. Does that sound right? 5 these tests and getting all the experience gets you is a
& Probably December 2006. 6 green jacket?
7 Q. '6. Okay. Soa four-hour exam. Lookingat | 7 A. Yeah. Like the Masters golf ~ it's -
8 FExhibit 1 and it's -- is this the -- I'll point to the 8 Q. Those guys make a lot of money for that green
9 bottom card. It's a certified by NGWA. Is that the card 9 jacket. I don't know if you do or not.
10 you're talking about? 10 A. No. It's pride and accomplishment.
11 A. Yeah, Natiopal Ground Water Association. 1 Q. Okay.
12 Q. Okay. And then you're certified in every one |12 A. You're supposed to advertise it. But it's more
13 ofthese items on the back of that card, A through O; i§ 13 ofa personal accomplishment.
14  that correct? 14 Q. Okay.
15 A. Yes. 15 A. But the green jacket's nice. There's 80 of us
16 Q. Okay. And explain to me what's involved in theé out of 3500.
17 certification. You have courses; is that correct? 17 Q. Anybody else in the State have it?
18 A. Basically, your knowledge of drilling, and thed18 A, No. I'm the first one.
19 you take tests to check your knowledge. 18 MR. SMITH: Mark that one as Exhibit 6.
20 Q. Isita one-time test? 20 (Deposition Exhibit No. 6 was
2 A. Yes. 21 marked for identification.)
2 Q. It's just one test for all of it? 2 Q. (BY MR. SMITH) Mr. Duspiva, I want to ask you
23 A. Well, each one of thase letters is a test. 23 some questions about the Ground Water Association, If
24 Q. So A through O each has its own individual |24 you'll look back at page 7 of this document. Have you
28 test? 25 seen this document before, what's marked as Exhibit 6?
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1 A. Yes. 1 THE WITNESS: -- because of indecision.
2 Q. Okay. And for the record, it's a document 2 MR. SMITH: Okay.
3 filed by your attorey. It's a request for compliance 3 THE WITNESS: The well was completed in
4 conference. And if you look back at page 7, it talks 4 October. And due to requests, I was not able to move the
5 about additional sanctions being warranted. In there it 5 rig until November of -- I believe November 2008,
6 talks about the Idaho Ground Water Associate. I assume | 6 Q. (BY MR. SMITH) And why couldn't you move it?
7 that means association? 7 A, 'Cause the well wasn't complete.
8 A. Yes. 8 Q. Didn't you go through that issue with the
8 Q:. What is the Ground Water Association? 9 Department to get permission to remove it?
10 A. Members of drilling and pump and manufacturers | 10 A. Yes.
11 and suppliers in the State of Idaho. 1 Q. ‘And didn't the Department tell you that they
12 Q. Okay. And are you still 2 member? 12 weren't prohibiting you from moving the well -
13 A Yes. 13 A, The issue was -
14 Q. Okay. Mr. Gould wrote in there — and if 14 Q. -- or the rig, excuse me?
15 you'll bear with me on this -- these are things that 15 A. The issue was I had to give them a specific
16 canght my attention when I was going through the doeume#tﬁ date that I would be back.
17 It says you no longer are a board member, you're noton |17 Q. But you were allowed to remove that rig
18 the education committee, or the legislative comnaittee. 18 correctly --
19 A. That is incorrect. ] am on the continning 19 A. No.
20 education committee. 20 Q. -- comrect?
21 Q. Okay. Are you on the board? 21 A. No.
22 A. No. 2 Q. Oh, you weren't?
21 Q. Are you on the legislative committee? 23 A. No.
24 A. No, That was with the Idaho Water Users. 24 Q. Is it still there?
25 Q. Okay, Gotyon Anditsaysifyoureceivea 125 A, No
Page 106 Page 108
1 Notice Of Violation, you would lose your MDWC status. Dq 1 Q. Soyou did remove it?
2 you see that? 2 A. Yes. At the Department's request.
3 A, Yes 3 Q. Okay. What's this damage to reputation
4 Q. It goes on It says; Consequences of the 4 assertion refer to?
S Fillmore we]l and Mr. Duspiva are significant, include 5 A. Well, lack of work. It's around -- amongst the
6 Joss of work, damage to your reputation, loss of positions 6 drillers, this well,
7 of influence, costs incurred in resolving -- what is all 7 Q. In what sense? What do you mean?
8 of this referxing to? All of this ig tied to the Fillmore 8 A. Well, just normal hearsay comments.
8 well. Did you lose your board seat because of the 9 Q. To what effect? What do you mean? I don't
10 Fillmore well issue? 10 understand what you're saying. What commeats are being
” A. Ican'ttell you that. It's a voted position. 11 made?
12 Q. Well, the way this thing is written, it says 12 A. Well, I don't hear them, so I don't know.
13 since beginning work on the Fillmore well. And then it 13 MR. GOULD: Objection. Again, you're asking
14 goes over and says: The consequence of the Fillmore well |14 for speculation.
15 on Mr. Duspiva are significant. If you read this 15 MR. SMITH: I'm asking him if he knows.
16 document, it says, because of the Fillmore well, these 16 MR, GOULD: Okay.
17 things happened. And I'm asking you - I don't understand | 17 MR. SMITH: If he doesn't know, that's fine.
18 this. These are arguments that you presented to the 18 Q. (BY MR. SMITH) Do you know if it is damage to
19 Department with regard to this NOV. Did the Fillmore well | 19 your reputation as opposed to enhancing your reputation?
20 jssue have these effects? 20 A, It'sprobably damaged it. It hasn't ephagced
2 MR. GOULD: Objection. It's requiring Gary to 21 it
2 speculate. 22 Q. And why has it been damaging?
3 THE WITNESS: I can tell you the loss of 23 MR. GOULD: Objection -- an ongoing objection.
24 work - 24 MR. SMITH: Jon, you wrote this.
kL MR. SMITH: Okay. 25 MR. GOULD: Okay. But thisis a --
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- —
1 MR. SMITH: You said this is a damage -- 1 A. Ibelieve there was a meeting on the 10th of
2 MR. GOULD: -- document. This isn't for the 2 May, and then [ believe the teeting with all the
3 deposition, you know. 3 Department was on the 13th of May in the conference room.
4 MR. SMITH: Sureitis. 4 There was some discussion with the director in July before
5 MR, GOULD: This document wasn't written for -+ 5 the Water Source Board meeting in Coeur d'Alene.
8 you know, this isn't -- 6 Q. July of 20097
7 MR. SMITH: Is it accurate? 7 A. Legislation passed last year. That'd be —1I
B MR. GOULD: [ think this is speculation. 8 believe 2008,
9 MR. SMITH: [s it accurate? 9 Q. Okay.
10 MR. GOULD: I'm not going to answer that. 10 A. Verbal only.
1 MR. SMITH: .Is it inaccurate then? 11 Q. And were those meetings related to this
12 MR. GOULD: I'm not going to answer that, 12 litigation?
13 Qkay? I'm objecting because you're asking my client to | 13 A, No.
14 gpeculate. Okay? 14 Q. Were they related to the issue of the Filltaore
15 MR. SMITH; About what? 15 well?
16 MR. GOULD: About what other people think, 16 A. Irequested that the director give the
17 about what board consequences may or may not have | 17 Fillmores the right to the well, leave it as it was.
18 resulted, what the community may or may not think. 18 Q. Does that mean without the seal?
19 MR. SMITH: Okay. 19 A Yes
20 MR. GOULD: It's speculative. 20 Q. Without the casing -- no, excuse me, just
21 Q. (BYMR, SMITH) Have you heard any specific |21 without the seal, that was it?
22 comments, Mr, -- 22 A. Right,
23 A. No. 23 Q. And what did the director say?
24 Q. Okay. Have you lost a position of influence as |24 A. He wouldn't answer the question. I also asked
' _25_a consequence of the Fillmore wel]? 25_him about their noncompliance of some of the rules they
Page 110 Page 112
1 A. Possibly. 1 had in place on Artesian and stuff that they've never
2 Q. Okay, Which position would that be? 2 complied with. That was mainly the gist of it.
3 A. Probably the board and legislative commaittee. 3 Q. Youmean like shutting down Attesian -- illegal
4 Q. Okay. This refers to, you have modified your 4 Artesian wells?
5 drilling protocol. What does that mean? 5 A. No. The definition of Artesian, Artesian is
8 A. Tnow have a written contract. 6 flowing well -- in the water law, as you well know, the
7 Q. Okay. When it says modified drilling protocol, 7 definition of Astesian in the licensing rule —
8 are your modified drilling protocols now different from 8 construction rules is anything that raises above the layer
9 they were — different from the way they were whenyou | 9 you find itin.
10 drilled the Fillmore well? 10 Q. Right, You were secking to have that changed
1 A. Ihaven't drilled enough wells since then to 11 or interested in it?
12 really answer that question, other than I will no longer 12 A. Well, I was asking why they dida't follow their
13 dril] a well that's over 85 degrees, even though I have a 13 ownrules.
14 bond for it 14 Q. That's probably a fair question.
15 Q. Is that the modification and protocol that ig 15 MR. SMITH: Jon, I've got a number of documents
16 referred to here you think? 16 here that -- | mean, are you okay continuing, or would you
17 A. Probably. 17 prefer to come back --
18 Q. Okay. 18 MR. GOULD: How long -- how much time are you
19 MR. GOULD: That was Exhibit 6? 19 poing to need?
20 MR. SMITH: It was, uh-huh. 20 MR. SMITH: Tell you what. Let me -- ] haven't
21 Q. (BY MR. SMITH) M. Duspiva, one of document; 21 had a break yet.
22 asked you to bring referred to meetings with the director |22 MR. GOULD: Yeah,
23 of Department of Water Resources. Have you had some |23 MR. SMITH: Let me take a break and I'll talk
24  meetings with the director of the Department of Water 24 to Clyde and Dee and then — we'll do that. Why don't
25 Regources since this litigation ensued? 25 you-all take a break.

(208)345-8800 (fax)

000163

Dt



N R R R = =i =i = ol =l el a3 A el
W N -2 O © 00 N th &0 - D

24
4]

(208) 345-9611

A. There would probably have been some of my help10

involved in that.

Q. But most of it is him?

A. Probably a good percentage of it. But that
deal's off the table.

Q. It's off the table now. But on January 15,
2008, this was what you were proposing?

A. Right.

Q. Okay. In essence, you were just going to
redrill the well again. So we would have a 58 and then a
56. We'd have a 114,000-dollar well; is that correct?

A Tdon't remember how all the figures went
together on that,

Q. Well, let's put it this way. You've already
testified today that it was 50,665?

A. Right,

11
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1 (A brief recess was taken.) 1 Q. Okay. And now you're proposing another 58,000
2 (Deposition Exhibit No. 7 was 2 ontop of that. It's 114,665?
3 marked for identification.) 3 A. If your math is correct.
4 Q. (BY MR. SMITH) Mr, Duspiva, I've handed you | 4 Q. Okay. That's what you were proposing?
5 what's marked as Deposition Exhibit 7. Have you ever seeh 5 A. Right. Butit was never --
6 that document before? Q. Does that seem reasonable?
7 A, Yes. 7 A. Idon't have a problem with it.
8 Q. Okay. It'sa letter from your counsel to me. 8 Q. Okay. Did Mr. Fillmore ever -- did
9 Mr. Duspiva, we've talked before — earlier about this 8 Mr. Fillmore ever talk to you - strike that. Let me
10 cost of abandonment versus completion questions. If you'd 10 gtart over. You and Mr. Fillmore never had an apreement
11 turn back to page 2 on this thing. This is a letter sent 11 to drill a low temperature geothermal well, did you?
12 January 15, 2008, and it says cost of abandonment, 12 A_ Yes, we did.
13 $20,000. That's the same number you gave me in the 13 Q. Youndid?
14 May 5th letter. Okay? 14 A. Yes.
15 A. Right. 18 Q. When did that occur?
16 Q. Do you recall that? 18 A. On the 16th of August.
17 A, Yeah 17 Q. And tell me about that then,
18 Q. And you said -- I have in my notes here, it 18 A. That's the long form.
18 says, please ask Gary what the breakdown on this is. And |19 Q. That was a form, if I recall correctly, to
20 you can't tell me; is that correct? 20 submit a permit to the Department to continue drilling the
7 A. Right. 21 well?
2 Q. Okay. Well corpletion, January 2008, you're 22 A. Right. And John Fillmore signed it.
23 telling us that it cost $58,000 ~ this is after $20,000 23 Q. And that's the form that you filled out and
24 have been paid to you, but another 358,000 to complete the 24 gave to John, correct?
.25 _well, Tsthat.- thag’s what thig letter says, cotrect? 25 A Right_
Page 114 Page 116
1 A. Yes. 1 Q. And did yon tell him at the time what a low
2 Q. What is that 58,000 based on? 2 temperature geothermal well cost?
3 A. The paragraph above. 3 A." I'told him there was implications to it.
4 Q. Well, I know. But who's doing the work? 4 Q. Did you tell him what those implications were?
5 A. This would have been a subcontractor. 5 A. Good percentage of them.,
8 Q. And who would that have been? 6 Q. Like what?
7 A. Alan Winebarger. That required pulling the ? A. Well, that there was additional cost going
8 casing completely and completely redrilling the well. 8 deeper and such.
9 Q. So that 58,000 is solely Alan Winebarger? 9 Q. The cost - the perforator costs you mean?

A. Right.

Q. Yeah. But, | mean, that cost associated with a
low temperature geothermal well?

A. Well, there was additional costs. But there
was no way of knowing because of the Department of Wate
Resources' track record in the past.

Q. Did you talk to him about that, of the
Department's positions in the past?

A. Yes.

Q. What did you tell him?

A. Well, that generally because it was a domestic
well, there generally wasn't an issue and they didn't --
they generally didn't require the bond.

Q. What about the sealing? Did you talk to John
about that?

A. Well, see, I didn't know what the Department
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1 was going to require at that time.
2 Q. So at this point in time -- this is August 16,
3 2008?
4 AT,
5 Q. '7. Okay. You've already drilled into the
6 geothermal aquifer, correct?
7 A. Geothermal clay, not aquifer.
8 Q. You were in a low temperature geothermal
9 situation, correct?

10
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A. Right,

Q. And you didu't see the need to inform the
Fillmores about the ramifications of that, other than to
say that there were some ramifications; is that correct?

A. Itold them to the best of my knowledge at the
time of what it was about.

Q. Did you think you didn't have to comply with
Rule 30 at that point?

A. Irequested a variance and got no kickback fro
the Department.

Q. So you took the chance of getting the variance
and advising the Fillmores to go further into the
geothermal is that correct?

A. Yes.

Q. Auxdif that had proved right, then you'd gotten

to pay forit. I3 that the way you viewed it?
A. See, Idon't understand that question because
we got approval from the Department to complete it to meet
Rule 30.
Q. We're ialking about the cost of it on
August 16th. Let me put it this way. Let's look at it
from a different perspective, You recomumended to the
Fillmores, did you not, to keep going deeper?
A. Yes.
Q. And they accepted your recammendations,
comrect?
A. Yes.
Q. And they accepted those recommendations without
any explanation from you as to the ramifications of being
in a low temperature geothenmal aquifer, correct?
MR. GOULD: Objection.
THE WITNESS. I disagree with that.
Q. (BY MR. SMITH) Well, how were they supposed to
know about it if you dido't tell thexn?
MR. GOULD: Objection I thought he answered
that he did tell them there were ramifications.
THE WITNESS: And they also talked to Rob
Whitney.
Q. (BY MR. SMITH) And Rob informed them about th
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A. Yes,

Q. This was after you were in the geothermal
situation, correct? I mean, this is all history. This is
all after the fact, correct?

A, Right. The well could have beea abandoned at
that time.

Q. But they would have had to pay for it?

A. The services so much per foot.

Q. Well, we're talking about abandonment costs.
Abandonment costs you never talked to them about at the
beginning, did you?

A. Ibelieve there was some discussion about
abandonment,

Q. Like what?

A. There would be a cost to abandonment.

Q. Whep did you talk to them about that?

A. Well, probably in the time that we were making
the transition.

Q. Transition - you're going to have to
explain ~

A. Transition from the start card to the long
form,

Q. Mr. Dugpiva, thig is after you're in the
geothermal aquifer.

Q. Well, you were in a geothermal situation. 'You
were in 4 sitvation where you had to comply with Rule 30,
correct, at that point?

A. If1continued.

Q. Orif yon abandoned?

A, No. Rule 30 didn't apply.

Q. Rule 30 doesn't apply with regard to
abandonment?

A. Because the well at that time could have been
abapdoned without -- would have been abandoned
differently.

MR. GOULD: And, Bruce, I don't think we're
going to -- I think you're going to have a lot more
than --

MR. SMITH: Yeah. Jon, I think you're right.

If these are the kind of answers to questions I'm going to
get, you're right. We got a lot more to go through.

MR. GOULD: Okay.

MR. SMITH: So let's just continue the
deposition until — Joa and I will figure out another time
to do this. Thank you.

(The deposition was adjourned at 6 p.m.)

(Signature requested.)

(208) 345-8800 (fax)
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ATTORNEYS AND COUNSELORS AT Law
950 W. BANNOCK STREET, SUTYE 520; BoIsE, ID 83702
TELEPHONE: (208) 331-1800 Fax;: (208) 331-1202 www.msbtlaw.cam

STEPHANIE]. BONNEY™ Jouw J. McEADDEN"$
Susan B Buxton® Of Counszl
DANIELLE M. DaNCHOV MiCHAEL C MOORES
PaUL |, PriTzsn of €ammgel
BRUCE M. SMITH ¥ Also admitted in Axizona
PaUL A TURCKE u Alsg admitted in California
CARL J. WITHROEs* * Also admitted in Colarado
TAMMY A- ZOKAN" * Also admitted in New Mexico
* Alsg admitted in Oregon

¢ Algo admited in South Dakota

& Alga admitted in Utah

$ Also admilted in Washington

January 16, 2008

Jon C, Gould

Ringert Clark Chartered
455 South Third Street
Boise, ID 83701

Re:  Fillmore Well
Dear Jon:

Thanks for your January 15, 2008 letter regarding the situation with the well. I had
requested an explanation of the details of options available to assess the situation. In order to
reach any resolution of the matter, it is important that the options be thoroughly explained. The
detail provided regarding the well completion alternative does not provide sufficient information
to consider its viability.

I also need to clarify and have clarified a few items. First, in talking to my clients, I
learned that they confracted with Mr. Duspiva to have a domestic house well developed. They
did not and do not want a low temperature geothermal well, They need a useable, cold water
domestic well, so that objective should be agreed upon as we proceed. If the existing well
cannot be repaired to achieve that objective, it will not be acceptable.

Abandonment Altemative

This alternative is pretty well described, but it would be helpful to have a breakdown on
costs associated with the effort. Also, I assume this proposal has been deemed acceptable by
IDWR. If abandonment is undertaken, I understand the cost would be borne by Mr. Duspiva.
Any casing that is salvageable from the existing well should be available to my clients since they
have paid approximately $20,000 which includes materials such as the casing.
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Well Completion Alternative

_This alternative, estimated at $58,000, needs much more detail to allow it to be
considered. My clients would like a breakdown of costs associated with each aspect of the work.
Also, if any of the work is to be subcontracted, that should be spelled out in detail, e.g., who, for
what type of work, when, and cost. The objective of this alternative should be to produce a cold
water domestic well of sufficient production capacity to serve my clients’ needs. Therefore, the
design and details of the construction should be set out in detail. For example, it is not clear if
“redrilling” includes going back to the full depth of the well such that the result is a low
temperature geothermal well. My clients do not want a geothermal well. All they need is a cold
water domestic well. Also, it would be necessary to know depth, the casing, location of screens,
etc., so that my clients know they have a suitably constructed well. Therefore, please send a cost
breakdown as well as an explanation of the well that is being proposed. Given the situation that
has developed thus far, my clients would want assurance and a warranty in writing that the well
construction meets IDWR. requirements. In fact, we may want to propose having the well
drilling overseen and the well inspected by IDWR prior to acceptance by my clients.

Until we know more about the details of the design and assured completion of a usable,
cold water domestic well acceptable to IDWR and my clients, it is hard to discuss financial
arrangements for any continuing work. However, $78,000 for a domestic well goes far beyond
what is reasonable in terms of cost. My client is willing to negotiate a reasonable result if they
get the type of well they asked to have constructed. Thanks.

Sincerely yours,
MOORE SMITH BUXTON & TURCKE, CHTD.
L o o
ruce M. Smith
BMS/ds

cc.  Client
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ATTORNEYS AND COUNSELORS AT LAW
950 W. BANNOCK STREET, SUTTE 520; BOISE, ID 83702
‘TELEFHONE: (208) 331-1800 Fax: (208) 331-1202 www.mshtlaw.com

STEFRANTE J. BONNEY™ JOHN J. MCFADDEN*IOf Counsel

SUSAN E. BUXTON® MICHAEL C. MOORES Of Cenmssl

PaulL). FITZer

JiL 5. HOLINKA » Also admitted in California

BRUCE M. SMTTH * Alao admitted in New Mexico

Paut A. TuRcKE? * Alzo admitted in Oregon

CARL), WITHROE»* * Also admitted in South Dakota

TAMMY A. ZOKAN* = Also admitted in Utak
$Alzo admitted in Washington

May 12, 2008

Jon C. Gould

Ringert Clark Chartered

455 South Third Street

Boise, ID 83701

Re:  Duspiva
Dear Jon:

Your letter of May 5, 2008, arrived the afternoon after we talked. My client is
disappointed in Mr. Duspiva’s response. The Fillmores have been cooperative in allowing Mr.
Duspiva time to rectify his problems with the IDWR and the well. However, their cooperation is
not producing much results. As Mr. Fillmore bas indicated in the past, unless the IDWR is
satisfied and agrees to a remedy for fixing the well, it is of little use to see if something can be
waorked out between the Fillmores and Mr. Duspiva.

As I understand your letter, the cost of closing the well and the cost of completing it are
exactly the same. The coincidence is a bit interesting. However, it appears Mr. Duspiva actually
is proposing that completing the well be based on actual costs and materials for sealing the
annular space, By limiting Mr. Duspiva’s “contribution,” he appears to leave open ended the
remaining costs which he appears to suggest will be paid by the Fillmores. Thus, this approach
appears to be nothing more than asking Mr, Fillmore to pay for fixing the well that Mr. Duspiva
improperly drilled, Mr. Fillmore was very explicit that the total costs and a breakdown of costs
must be explained. The estimates for the cost of completion and closure both fail to provide that
information. There is no mention at all of the water quality and temperature issues.

The Fillmores had asked for a domestic well but, to date, they do not have one. They did
not want a geothermal well. They are not accepting ownership of the existing well unless the
problems are corrected, the well can serve as a domestic well, and a reasonable price is agreed

upon.
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It also seems that the cost of closure is quite high. Given the lack of detail and
information in the estimates, some effort should be made to make sure either option is properly
estimated in terms of cost and performance. Therefore, Mr. Fillmore is requesting that a bid
from a qualified, independent driller be secured by Mr. Duspiva for both closure and completion.
In obtaining bids, please make sure there is sufficient detail to understand who is doing the work,
the work being done, and the cost.

Sincerely yours,
MOORE SMITH BUXTON & TURCKE, CHTD.
{\'V'\r"——______
Bruce M. Smith
BMS/ds

cc: John Homan - IDWR
Client

000169



JUL. 8. 2010 4:18Fm MUUKE SMLIH BUATUN . VATV N AV T

. & (
MOORE SMITH BUXTON & TURCKE, CHARTERED

ATTORNEYS AND COUNSBLORS AT Law
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SugaN B BuxTonN® MICHALL C MOORE O Cawpsel
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JILS. HOLINKA » Also admitted in Californis -

BRUCE M. SMITH * Also admitted in New Mexico

PAUL A- TURCKE! * Alao admitted in Qregon

CAnLJ. WITHROE" ¢ Also admitted in Sauth Dakata

TAMMY A. ZOKAN® & Also admitted in Uah
$ Also admitted in Washington

May 28, 2008

Jon C. Gould

Ringert Clark Chartered

455 South Third Street

Boise, ID 83701
Re:  Duspiva Well
Dear Jon:

My client has tried to be as cooperative as possible about this matter, but the inability to
obtain information from Mr. Duspiva is extremely frustrating. While I appreciate the difficult
circumstances Mr. Duspiva is in, trying to resolve ther through the Fillmores is not reasonable.
Mr. Fillmore's needs were quite simple. He had engaged Mr. Duspiva to drill a domestic well.
Mr. Fillmore relied on Mr. Duspiva to use good judgment on getting the well drilled. Maybe
because the equipment was not the right equipment or maybe because of other reasons, but Mr.
Fillmore still does not have a usable well. What we now have is a low temperature geothermal
well drilled to unreasonable depth, with questionable water quality, and that does not meet
IDWR requirements. No one could reasonably suggest Mr, Duspiva has met his obligations.
Yet your May 13 and May 15 letters suggest that Mr. Duspiva expects the Filmores to accept
ownership of the incomplete and improperly drilled well, pay $30,000 over what they’ve already
paid, and to make a decision on fixing the well or abandoning it in order for Mr. Duspiva to
comply with IDWR’s directions. In other words, Mr. Duspiva wants Mr. Fillmore to pay to fix
Mr. Duspiva’s problems. That is not going to happen. Mr. Duspiva created these circumstances,

. not the Fillmores.

Mr. Fillmore has asked for some siraight forward information and the details of what Mr.
Duspiva is suggesting as a fix to this situation, We can’t get basic information. Solely because
of Mr. Duspiva’s refusal to acknowledge the problems and properly respond to reasonable
requests, he now finds himself at odds with the IDWR and the Fillmores. It is clear from the
lack of response to Mr. Fillmore’s requests that Mr. Duspiva does not intend to comply with his
contract regarding the well, will still not provide necessary information, and would like to be
able to continue trying to solve his problems using Mr. Fillmore’s money.
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Page 2

Mr. Fillmore 1s going to find another driller to drill a domestic well. As to Mr,
Duspiva’s well, Mr. Fillmore is not going to accept ownership because it is not what he
requested and does not even meet IDWR. standards for a well. This situation is akin to buying a
car, and having someone bring you a chassis with four wheels, then asking you to keep paying
while they try to build a car that complies with regulatory requirements. You can’t drive the
chassis, you have no idea what might eventually be the end product, and you can’t get the -
information to be able to make a decision. Yet you are asked to pay for the seller to keep trying.
Mr. Fillmore is requesting that Mr. Duspiva abandon the well at his expense in compliance with
IDWR requirements and is willing to continue to allow access to do so. Mr. Fillmore also is
requesting a return of the $20,000.00 Mr, Fillmore has paid Mr. Duspiva since Mr. Duspiva has
not provided Mr. Fillmore with a well that meets his needs. It’s unfortunate that it has come to
this point, but Mr. Duspiva’s handling of the matter dictates this as the only reasonable outcome.
I remain appreciative of your help and cooperation.

Sincerely yours,

OORE SMITH BUXTON & TURCKE, CHTD.

Bruce M. Smith
BMS/ds

cc: John Homan - IDWR
Client
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ATTORNEYS AND COUNSELORS AT LAW
930 W. BANNOCK STREET, SUTTE 520; BOISE, ID 83702
TELEPHONE: (208) 331-1800 FAX: (208) 331-1202 www.msbtlaw.com

STEPHANTIE J. BONNEY® Joun J. McFApoeN*t0f Counsal

SusaN E. BuxTon* Micnaga. C. Moonretof Counsel

PalL ). FITZER

JrL S, HOLINKA “ » Al3g admitted in California

BRUCE M. 8MITH * Also admitted Ir New Mexiea

PauL A TURCKE® * Also admitted in Qregon

CaRL [ WnmOER® ? Also admitted in South Dakata

TAMMY A, ZOKAN™ « Also admitted in Utah
+Also admitted in Washington

July 1, 2008

Jon C. Gould

Ringert Clark Chartered

455 South Third Street

Boise, ID 83701
Re:  Duspiva Well
Dear Jon:

This is a follow up to my letter of June 2, 2008, and the trespass issue raised therein. The
intent of the notice to Mr, Duspiva is to make clear that if he needs to 'go onto the Fillmore
property he should notify Mr. Fillmore in advance of doing so. Further, if he does go onto the
propetty, he is not to be doing anything which contradicts direction or order from the IDWR. In
short, the puzpose of the notice was to make certain Mr, Duspiva does not go on the Fillmore
property to undertake any work or other action which contradicts direction from IDWR.

This matter does not seem to be moving towards resolution. The main obstacle appears
to be Mr. Duspiva’s refusal to provide detailed information about his proposals to Mr. Fillmore
and the IDWR. Mr. Duspiva cannot expect either Mr. Fillmore or the IDWR to approve Mz,
Duspiva taking some action that is unidentified in terms of viability or cost. Mx, Duspiva, as I
understand his position, believes he can do anything and Mr. Fillmore will pay for it. As I have

‘previously indicated, that is not going to happen. Most of the problems that the parties now
seem to be dealing with stem from Mr. Duspiva’s drilling on his own to a depth where he
encountered low temperature geothermal water, then seeking to have his action justified by
IDWR after the fact. Now that the IDWR is indicating Mr. Duspiva must go back and correct
the drilling, Mr. Duspiva believes he ¢an do so and Mr. Fillmore just has to keep paying for Mr.
Duspiva to fix the drilling problems. And, as stated above, Mr, Duspiva refuses to explain the
details and costs he expects Mr. Fillmore to pay for. Apparently, Mr. Duspivd now wants to hire
another well driller from North Idabo to travel to Boise to fix the well, Why, if Mr. Duspiva is a
licensed well driller, can he not fix the well? I.don’t believe Mr. Duspiva told Mr. Fillmore that
Mr. Duspiva was not able to drill the well correctly. This is an extremely frustrating situation
that is exacerbated by Mr. Duspiva's refusal to provide information. I would urge you to please
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have him reconsider the situation and explain the details of his proposal to Mr. Fillmore and the
TDWR.

Sincerely yours,

MOORE SMITH BUXTON & TURCKE, CHTD.

Sent without signature
to avoid delay.

Bruce M. Smith
BMS/ds
cC: Client
Rob Whitney
Jobn Homan
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September 30, 2008

Jon C. Gould

Ringert Clark Chartered

455 South Third Street

Boise, ID 83701
Re:  Duspiva Well
Dear Jon: |

I have received a couple of letters from you that seem to miscomprehend the current
situation, so I want to clarify it for Mr. Duspiva, One issue you raised relates to removal of the
drill from Mr. Fillmore’s property. You indicated that Mx. Duspiva does not intend to do amy
more work, will not close the well, or do anything else to help resolve the situation. As far as Mr.
Fillmore is concerned, removal of the drill is between Mr. Duspiva and the IDWR. As I believe
we have discussed on several occasions, if IDWR allows Mr. Duspiva to remove the drill, Mz,
Fillmore does not object. However, Mr. Duspiva should do so in a way that does not cause
damage to or liability to Mr, Fillmore. Mr. Duspiva should comply with IDWR direction and
rules. If Mr, Duspiva intends to remove the drill, Mr, Fillmore simply requests reasonable notice
that Mr. Duspiva is coming onto the Fillmore property.

As for the stand by charges, the reason Mr, Duspiva has not removed the drill is because
IDWR apparently will not let him do so.. To try to hold Mr. Fillmore responsible for those types
of problems goes beyond reason. If Mr. Duspiva wants to move the drill, see the IDWR.

In terms of trying to resolve what has become a complete mess, the IDWR has asked Mr.
Duspiva and Mr. Fillmore to meet with the IDWR. Mz, Fillmore has agreed to meet and has
indicated he is willing to help resolve this. I now understand Mr. Duspiva refuses to meet and
further, refuses to participate or help address the problem. Instead Mr. Duspiva continues to
argue with the IDWR and threatens to sue Mr. Fillmore. Jon, we are requesting that you try to
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get Mr. Duspiva to meet with Mr. Fillmore and the IDWR. Without some degree of cooperation,
there is no way to address the problems.
Sincerely yours,

SMITH BUXTON & TURCKE, CHTD.

-’-*"‘——/‘..-‘

Bruce M. Smith
BMS/ds
ce: Client
Rob Whitney
John Homan
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October 8, 2008

Jon C. Gould

Ringert Clark Chartered
455 South Third Street
Boise, ID 83701

Re:  Duspiva Well
Dear Jon:

Following up on our conversation this morning, I am asking' that Mr. Duspiva agree to
meet with Mr, Fillmore and the IDWR to try to resolve this matter. I do not intend to cross
examine Mr. Duspiva. The fact is we have a-very contentious dispute that necessitates that we
try to resolve it without litigation. The IDWR is a critical party. My client has already
committed to helping to resolve the matter and is willing to meet. We need Mr, Duspiva’s
cooperation, Simply taking the position that “I did nothing wrong” and refusing to even meet to
discuss the matter is unreasonable and not good faith. The fact is there is an 1100 foot
geothermal well that does not comply with IDWR rules. My client did not want a geothermal
well. We need to figure out how to deal with the problem. So I would ask you to have Mr.
Duspiva reconsider having a meeting. We need his cooperation.

Also, please send me a copy of his proposal to abandon the well. His proposal, as I
recall, was considerably more expensive than the IDWR estimates ($33,000.00 versus
$8,500.00), and there is still the question of the details of Mr. Duspiva’s proposal. I am willing
to have my client re-examine it. However, refusing to disclose information about the proposal is
not reasonable. There is no aspect of the proposal that should be hidden or concealed, Also, I
would like a copy of the well log which I do not believe has been provided.
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Mr. Fillmore asked me to review the complaint you have filed and advise him about
accepting service. Please send me a copy of the complaint. As you requested, a copy of the
IDWR bid for abandonment from Down Rite Drilling and Pump Inc. is enclosed.

Sincerely yours,

MOORE SMITH BUXTON & TURCKE, CHTD.

T —

Bruce M. Smuth
BMS/ds
cc:  Client
R. Whitney
I. Homan

G. Spackman
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October 27, 2008

Jon C. Gould

Ringert Law Chartered

455 South Third Street

Boise, ID 83701
Re:  Duspiva Well
Dear Jon:

In a recent phone call, I asked that you forward to me the proposals Mr. Duspiva had for
completion/abandonment of the well. I have not received them so could you please do so when
you get the chance. Please note this is a request for information and not an acknowledgment that
M. Fillmore has accepted ownership of the well.

In my May 12, 2008 letter to you, I noted that the details of Mr. Duspiva’s proposals at
that time were not provided. Specifically, it appears that Mr. Duspiva wanted to use other
contractors to do the work. Asg I have explained numerous times, it is imperative and reasonable
that Mr. Duspiva provide the details including identifying any contractors to be used and how
costs would be allocated and determined. Previously, you have indicated Mr. Duspiva refuses to
provide that information, However, this is another request that he do so. If you provide the
information as requested, I will discuss it with my client. However, continued refusal to provide
the information leaves little opportunity to resolve this,

I want to make sure that there is no misunderstanding about Mr. Duspiva’s position on
this matter. His position as set out in your May 5, 2008 letter is that his proposal and estimated
cost of the domestic well is $80,665.00-whether abandoned or completed. Further, that cost is
not fixed but could go higher, and, regardless of the final amount, Mr. Fillmore is obligated to
pay including all the costs associated with other contractors that Mr, Duspiva proposes to retain.
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Further, there is no information on whether the quality of the geothermal water is suitable for
drinking, and Mr. Duspiva refuses to test for or provide that information.

Please confirm that this is Mr. Duspiva’s position. If I am incorrect, please explain.
Again, we request that the details and breakdown of Mr. Duspiva’s proposals be provided.
Further, as noted in my September 30, 2008, letter to you, Mr. Fillmore does not object to Mr.
Duspiva’s removal of the drill from the property so long as he does not cause damage to the
property or liability to Mr. Fillmore. Please provide written confirmation as to whether Mr.
Duspiva is going to or has removed the drill.

Sincerely yours,

OORE SMITH BUXTON & TURCKE, CHTD.

Bruce M. Smith
BMS/ds
ce: Client
R. Whitney
J. Homan
G. Spackman
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" Estimate

4549098 FAX ~ DATE
NAME / ADORESS 7/21/2‘003
_ TERMS PROJECT
Clyds Filmore 20% 10 Net30 |t
PHONE . _
vy |- mp‘nON CAGH PRIGE | UISTPRICE | TOTAL LIST

12| Drill Rig Hours, Abandonment
Tool Reatal, Perf

121{Cemeant (cu. yd.)

1{Cernent Puraping

—

TOTAL OF ESTIMATE BEFORE DISCOUNT
20% CASH DISCOUNT [F PAID WITHIN TEN DAYS!

ESTIMATE VALID FOR THIRTY DAYS!

250.00 312,50 3,750.00

1,000,00] 1,250.00 1,250.00

250,00 312,50 3,750.00

1,50000¢( 187500 1,875.00

. 10,625,00

-2000%| © -2,125.00

Please call if you have any questions|

DISCOUNTED TOTAL 5850000
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State of ( 0 i
DEPARTMENT OF WATER RESOURCES

322 East Front Street » P.O. Box 83720 « Boise, Idaho 83720-0098
Phone; (208)287-4800 « Fax: (208) 287-6700 » Web Site: www.idwr.idaho.gov

C. L. “BUTCH” OTTER

Governor
DAVID R. TUTHILL, JR.
Director
NOTICE OF VIOLATION
February 23, 2009
Gary Duspiva
Gary Duspiva Well Drilling & Development
25050 Pet Lane
Parma ID, 83660-7037

RE: Notice of Violation No, 395-1-W-2009
Dear My, Duspiva;

The purpose of this letter is to notify you of a violation of State Law and Administrative Rule
attributed to you and your drilling company. This violation is associated with a well you atte.mpted to

. drill for John Fillmore located at 23258 Homedale Road Wilder, Idaho.,

The violation attributed to you and your drilling company is identified as follows:

Failure to comply with condition of approval no. 8 of the Start Card drilling permit submitted to
the Idaho Department of Water Resources (Department) on June 11, 2007,

The above violation occurred atf the time you drilled into the Low Temperature Geothermal
(LTG) aquifer and failed to immediately notify the Department as required by condition of approval
no.$8. Drilling continued an additional 200 feet or more before notification was provided to the -
Department. I.C. § 42-235 provides that a driller is subject to the enforcement procedures of 1.C, § 42-
1701B for drilling permit related violations. IDAPA 37.03.09 Rule 045.02.a. provides that the drilling
permit authorizes construction of a well in compliance with the conditions of the permit.

Because the well was never completed and hag since been properly decommissioned, the
Department will not seek payment of any civil penalty as redress for this violation, However, the
Department does hereby suspend your Start Card privileges for a period of not less than one (1) year
from the date of this Notice of Violation (NOV).

Your start card privileges roay be considered for reinstatenent following the one-year suspension
and upon your company’s satisfactory compliance with all applicable well construction Rules and Laws.

-

~
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Notice of Violation No. 395-1-W-2009

A written request must be submitted to this office before the Department will consider re-
ingtatement of your start card privileges. This NOV is issued pursuant to section 42-1701B, Idaho Code.
You may request a compliance conference concerning this NOV, provided the request is made within 14
days of receiving this notice. Please contact me at this office if you have questions regarding this NOV
or if you would like to schedule a compliance conference.

Respectfully,

Gary Spac!
Administrator, Water Management Division
IDWR

CC: Iohn Westra, Western Region Manager
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State of ‘aho
DEPARTMENT OF WATER RESOURCES

Western Region, 2735 Airport Way » Boise, Idaho 83705-5082
Phone: (208) 334-2190 - Fax: (208) 334-2348 = Web Site: www.idwr.idaho.gov

C.L. “BUTCH” OTTER

( :

April 17, 2009 Governor
DAVID R. TUTHILL, JR.
Director
RECEIvep
Gary Duspiva
Gary Duspiva Well Drilling & Development APR 29 2009
25050 Pet Lane Ringort Law Ghaytereg

Parma ID, 83660-7037

RE: Rescission of Notice of Violation No. 395-1-W-2009
Dear Mr. Duspiva:

The purpose of thig letter is to recapture issues discussed in the Coropliance Conference held on
April 2, 2009. The Department hereby agrees to rescind the Notice of Violation issued on February 23,
2009, Additionally, this letter requires that Gary Duspiva take all necessary precautions to avoid
reoccurcing well construction problems associated with encountering Low Temperature Geothermal
(LTG) resources, Specifically, the Department intends to prevent the inadequate construction of LTG
wells initially proposed to be cold water residential wells. You have established a history of submitting
Start Cards authorizing construction of cold water residential wells to reasonable depths and thereafter
notifying the Department that the anthorized well has exceeded the proposed maximum depth and
consequently encountered LTG resources. As discussed at the April 2, 2009 Compliance Conference,
you agreed to provide the Department with information sufficient to assure that reoccurrence of
situations like those experienced on the Fillmore well will be prevented in the future.

Jon Gould’s letter dated April 8, 2009, sent on your behalf, outlines procedures and precautions
that you will take when drilling to avoid problems that have occurred with other LTG wells drilled by
you in the past including the Fillmore well. The outlined procedures include 1) monitoring of bottom
hole temperatures during drilling 2) recording of drilling conditions encountered on a field log 3)
immediate contact with the Department if LTG conditions are encountered and 4) if the property owner
wishes to complete a well into a LTG aquifer, an amended drilling permit application will be submitted
to the Department in a timely manner. Please note that these procedures are already required of all
Licensed Drillers pursuant to Administrative Rules, The Department provides the following additional
directives and cautions to you and your drilling company when a drilling permit is approved to construct
any cold water well:

1) Every attempt must be made to complete and develop the well in a cold water aquifer, This includes
enploying industry standard practices such as installation of well screens or filter packed intakes i
cases where sand production may be an issue and considering the use of water treatment systems
such as water softeners, filters, or deionizers if water quality is problematic.

2) IfLTG conditions are encountered during construction of a cold water well, construction shall cease
immediately and the effective approval of the drilling will become invalid, Ifit is determined that




JUL. G 2010 &iZIM MUUKE OMLIH BUAIUN N.orver T 0

Page 2
Notice of Violation No. 395-1

the drilled hole or the well casing has penetrated the LTG aquifer to the extent that unauthorized
comingling of LTG and cold aquifers may occur, the well must be partially or completely abandoned
as may be specifically required by the Department.

3) Ifthe Department receives a new application for a drilling permit to complete a LTG well, the
drilling permit will not be processed until a) the property owner has secured an approved water right
for the use of LTG water b) all supporting information and associated requirements including an
acceptable drilling prospectus, proper bonding by the owner and the driller are documented and
received by the Department and ¢) the driller can demonstrate to the satisfaction of the Department
that the well can and will be completed consistent with Rule 30 of IDAPA 37.03.09.

The Department acknowledges that you have agreed to suspension of your Start Card privileges
for at least one (1) year. If after the effective suspension, you wish to have these privileges reinstated
please direct a written request for reinstatement to this office.

Respectfully,
ohn Westra,
Western Region Manager

cc: John Homan, Tom Neace, Jon Gould
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