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LAW CLERL.

(VOLUME 1)

SUPREI&EECOURT LAW CLERK

OF THE

STATE OF IDAHO

CDA DAIRY QUEEN, INC., and
DISCOVERY CARE CENTRE, LLC
OF SALMON,

Plaintiffs-Appellants,

v  SEE AUGMENTATION RECORD

THE IDAHO STATE INSURANCE FUND,
JAMES M. ALCORN, in his official
capacity as its Manager, and WILLIAM
DEAL, WAYNE MEYER, GERALD GEDDES,
JOHN GOEDDE, ELAINE MARTIN, MARK
SNODGRASS, RODNEY A. HIGGINS,
TERRY GESTRIN and MAX BLACK and
STEVE LANDON in their capacity as
Members of the Board of Directors of the
State Insurance Fund,

Defendants-Respondents.

Appealed from the District of the Third Judicial District
for the State of ldaho, in and for Canyon County

Honorable RENAE J. HOFF, District Judge

Donald W. Lojek
Lojek Law Offices
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Richard E. Hall and Keely E. Duke
HALL FARLEY OBERRECHT & BLANTON L“n-tws — e l:ma_____ll
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Attomneys for
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IN THE SUPREME COURT OF THE

STATE OF IDAHO

CDA DAIRY QUEEN, INC., and
DISCOVERY CARE CENTRE, LLC
OF SALMON,

Plaintiffs-Appellants,
_VS -

THE IDAHO STATE INSURANCE FUND,
JAMES M. ALCORN, in his official

capacity as its Manager, and WILLIAM
DEAL, WAYNE MEYER, GERALD GEDDES,
JOHN GOEDDE, ELAINE MARTIN, MARK
SNODGRASS, RODNEY A. HIGGINS,
TERRY GESTRIN and MAX BLACK and
STEVE LANDON in their capacity as
members of the Board of Directors of the
State Insurance Fund,

Defendants-Respondents.

N N N N N N/ N N N N/ N N N N N N N N N N

Supreme Court No. 38492

Appeal from the Third Judicial District, Canyon County, Idaho.

HONORABLE RENAE J. HOFF, Presiding

Donald W. Lojek, Lojek Law Offices

Philip Gordon and Bruce S. Bistline, GORDON LAW OFFICES

Attorneys for Appellants

Richard E. Hall and Keely E. Duke, HALL FARLEY OBERRECHT & BLANTON PA

Attorneys for Respondents
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Date: 3/17/2011 Thi: icial District Court - Canyon County User: RANDALL
Time: 09:16 AM ROA Report
Page 1 of 5 Case: CV-2009-0013607-C Current Judge: Renae J. Hoff
CDADAIRY QUEEN INC vs. The Idaho State Insurance Fund, etal.
Other Claims
Date Judge
12/24/2009 New Case Filed-Other Claims Renae J. Hoff

Filing: A - All initial civil case filings of any type not listed in categories B-H, Renae J. Hoff
or the other A listings below Paid by: Lojek, Donald W (attorney for CDA

DAIRY QUEEN INC) Receipt number: 0436725 Dated: 12/24/2009

Amount: $88.00 (Check) For: CDA DAIRY QUEEN INC (plaintiff)

6/10/2010 First Amended Class Action Complaint and Demand for Jury Trial Filed Renae J. Hoff
Summons Issued x 15 Renae J. Hoff

6/15/2010 Amended Summons Issued (14) Renae J. Hoff

6/18/2010 Acceptance of Service-ldaho State Insurance Fund & James Alcorn Renae J. Hoff
6-16-10 (fax)

7/1/2010 Filing: 11 - Initial Appearance by persons other than the plaintiff or Renae J. Hoff

petitioner Paid by: HALL FARLEY Receipt number; 0041609 Dated:
7/1/2010 Amount: $58.00 (Check) For: Alcorn, James M (defendant),
Black, Max (defendant), Deal, William (defendant), Geddes, Gerald
(defendant), Gestrin, Terry (defendant), Goedde, John (defendant),
Higgins, Rodney A (defendant), Landon, Steve (defendant), Martin, Elaine
(defendant), Meyer, Wayne (defendant), Snodgrass, Mark (defendant) and
The Idaho State Insurance Fund (defendant)

Answer (all defendants) Renae J. Hoff
7/9/2010 Motion to Strike Defendants' Fourteenth Defense Renae J. Hoff
Memorandum in Support of Motion to Strike Defendants' Fourteenth Renae J. Hoff
Defense
7/13/2010 Notice Of Hearing 8-19-10 (not a good date) Renae J. Hoff
7/14/2010 Motion to Strike Defendants’ Fourteenth Defense Renae J. Hoff
Memorandum in Support of Motion to Strike Defendants' Fourteenth Renae J. Hoff
Defense
7/20/2010 Hearing Scheduled (Motion Hearing 08/26/2010 09:00 AM) pitf motn Renae J. Hoff
strike def 14th defense
Amended Notice of Hearing 8/26/2010 (fax) Renae J. Hoff
7/21/2010 First Amended Answer to Plts First Amended Class Action Complaintand Renae J. Hoff
Demand for Jury Trial
8/19/2010 Opposition to plaintiffs' motion to strike defendants' fourteenth defense Renae J. Hoff
8/24/2010 Hearing result for Motion Hearing held on 08/26/2010 09:00 AM: Hearing Renae J. Hoff
Vacated pltf motn strike def 14th defense
8/26/2010 Notice vacating and resetting hearing on plaintiff's motion to strike Renae J. Hoff
fourteenth defense
Hearing Scheduled (Motion Hearing 09/17/2010 09:00 AM) Renae J. Hoff
9/9/2010 Plaintiffs' response to defendants' reply memorandum Renae J. Hoff
9/16/2010 Notice of Service: Plaintiffs' first set of requests for admission No: 1-78 Renae J. Hoff

Affidavit Of Service 8/30/2010- Lawrence, Idaho Attorney General, Michael, Renae J. Hoff
and Deputy Attorney General

9/17/2010 Hearing result for Motion Hearing held on 09/17/2010 09:00 AM: Motion  Renae J. Hoff
Denied - to strike pints 14th Affirmative Defense
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Date: 3/17/2011 Thi icial District Court - Canyon County User: RANDALL
Time: 09:16 AM ROA Report
Page 2 of 5 Case: CV-2009-0013607-C Current Judge: Renae J. Hoff

CDA DAIRY QUEEN INC vs. The Idaho State Insurance Fund, etal.

Other Claims

Date Judge

9/17/12010 Hearing result for Motion Hearing held on 09/17/2010 09:00 AM: District Renae J. Hoff
Court Hearing Held
Court Reporter: Carole Bull
Number of Transcript Pages for this hearing estimated: less than 100

pages
9/22/12010 Acknowledgement of Service Renae J. Hoff
Affidavit Of Service Renae J. Hoff
9/23/2010 Motion for Partial Summary Judgment Renae J. Hoff
Affidavit of Donald W Lojek in Support of Plaintiffs Motion for Partial Renae J. Hoff

Summary Judgment
Affidavit of Philip Gordon in support of Plaintiffs Motion for Partial Summary Renae J. Hoff

Judgment

Memorandum in support of plaintiffs motion for Partial summary judgment Renae J. Hoff

Notice Of Service Renae J. Hoff
9/28/2010 Order denying plaintiffs' motion to strike defendants' fourteenth defense Renae J. Hoff
9/30/2010 Defendants Motion for Protective Order and for Stay of Discovery (fax) Renae J. Hoff

Notice Of Hearing on Defendants Motion for Protective Order and for Stay Renae J. Hoff
of Discovery 10-21-10 (fax)

Hearing Scheduled (Motion Hearing 10/21/2010 09:00 AM) defs motn for Renae J. Hoff
protective order & for stay of discovery

Notice Of Hearing 11-23-10 Renae J. Hoff
Hearing Scheduled (Motion Hearing 11/23/2010 09:00 AM) plts motn for Renae J. Hoff
summ judg
10/6/2010 Acknowledgement of Service Renae J. Hoff
10/8/2010 Memorandum in support of defendants motion (fax) Renae J. Hoff
Affidavit of counsel in support of motion Renae J. Hoff
10/12/2010 Amended Memorandum in support of plaintiff's motion for partial summary Renae J. Hoff
judgment
10/14/2010 Memorandum in response to memo in support of def's motn protective Renae J. Hoff
order/stay of discovery
Affidavit of Bruce S Bistline Re: Def's motion protective order/stay of Renae J. Hoff
discovery
Affidavit of Philip Gordon Re: Def's motn for protective order/stay of Renae J. Hoff
discovery
10/18/2010 Plaintiff's Motion for partial summary judgment on defendants 14th Renae J. Hoff
affirmativce defense
Memorandum in support of motion Renae J. Hoff
Notice Of Hearing 11/23/2010 Renae J. Hoff

10/19/2010 Defendants reply in support of motion for protective order and for stay of ~ Renae J. Hoff
discovery (fax)

10/21/2010 Motion to import discovery from prior case Renae J. Hoff
Affidavit of Philip Gordon in support of motion to import discovery Renae J. Hoff

Hearing result for Motion Hearing held on 10/21/2010 09:00 AM: Motion = Renae J. Hoff
Granted defs motn for protective order & for stay of discovery

0onnono2



Date: 3/17/2011 iciai District Court - Canyon County / User: RANDALL

Time: 09:16 AM ROA Report
Page 3 of 5 Case: CV-2009-0013607-C Current Judge: Renae J. Hoff
CDA DAIRY QUEEN INC vs. The idaho State Insurance Fund, etal.
Other Claims
Date Judge

10/21/2010 Hearing result for Motion Hearing held on 10/21/2010 09:00 AM: District Renae J. Hoff
Court Hearing Held
Court Reporter: Carole Bull
Number of Transcript Pages for this hearing estimated: less than 100
pages

10/25/2010 Hearing Scheduled (Motion Hearing 12/21/2010 09:00 AM) pitf motn Renae J. Hoff
import discovery

Notice Of Hearing 12/21/2010 Renae J. Hoff
10/26/2010 Affidavit of James M Alcorn in Support of Defendants' Motion for Summary Renae J. Hoff

Judgment (fax)

Defendants Motion for Summary Judgment Renae J. Hoff

Affidavit of Counsel in Support of Defendants Motion for Summary Renae J. Hoff

Judgment

Memorandum in Support of Defendants Motion for Summary Judgment Renae J. Hoff
Notice Of Hearing on Defendants Motion for Summary Judgment 11-23-10 Renae J. Hoff

10/29/2010 Defendants notice of errarum re: memorandum in support of defendants  Renae J. Hoff
motion for summary judgment (fax)

11/2/2010 Order granting def's motion for protective order and stay of discovery Renae J. Hoff

11/12/2010 Stipulation vacating summary judgment hearing on 11/23/2010 Renae J. Hoff
Notice vacating hearing on 11/23/2010 Renae J. Hoff

Hearing result for Motion Hearing held on 11/23/2010 09:00 AM: Hearing Renae J. Hoff
Vacated plts motn for summ judg/defs motn for summ judg

Hearing Scheduled (Motion Hearing 12/15/2010 09:00 AM) pltf motn Renae J. Hoff
summary judg

11/22/2010 Motion to Strike the Affidavit of James M Alcorn and Selected Exhibits Renae J. Hoff
Attached to the Affidavit of Counsel Both of Which were Filed in Support of
Defendants Motion for Summary Judgment

Memorandum in Support of Motion to Strike the Affidavit of James M Renae J. Hoff
Alcorn and Selected Exhibits Attached to the Affidavit of Counsel Both of
Which were Filed in Support of Defendants Motion for Summary Judgment

Plaintiffs Motion Pursuant to Rule 56 (f) to Vacate Defendants Motion for ~ Renae J. Hoff
Summary Judgment and to Continue that Motion Pending Discovery by
Plaintiffs

Affidavit of Philip Gordon in Support of Plaintiffs Motion Pursuant to Rule ~ Renae J. Hoff
56(f) to Vacate Defendants Motion for Summary Judgment and to Continue
that Motion Pending Discovery by Plaintiffs

Plaintiffs Memorandum in Support of Plaintiffs Motion Pursuant to Rule Renae J. Hoff
56(f) to Vacate Defendants Motion for Summary Judgment and to Continue
That Motion Pending Discovery by Plaintiffs

Notice Of Hearing 12-15-10 Renae J. Hoff
Opposition to Pitf's motion for partial summary Jmt Renae J. Hoff
Affidavit of counsel in opposition to pltf's motion for partial summary Jmt Renae J. Hoff
11/30/2010 Affidavit of Philip Gordon Re: Defendants Motion for Summary Judgment  Renae J. Hoff
Memorandum in Opposition to Defendants Motion for Summary Judgment Renae J. Hoff
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Date: 3/17/2011 icial District Court - Canyon County, User: RANDALL

Time: 09:16 AM ROA Report
Page 4 of 5 Case: CV-2009-0013607-C Current Judge: Renae J. Hoff
CDA DAIRY QUEEN INC vs. The Idaho State Insurance Fund, etal.
Other Claims

Date Judge
12/3/2010 Opposition to Pitf's motn to vacate defs motn for summary jmt/continue Renae J. Hoff

motion pending discovery by pltf's

Affidavit of counsel in opposition to Pitf's motn to vacate def's motn Renae J. Hoff

summary jmt/continue motn pending discovery by pltf's
Opposition to pitf's motn to strike affd of James M Alcorn/selected exhibts Renae J. Hoff

12/6/2010 Reply in Support of Defendant's Motion for Summary Judgment Renae J. Hoff
Reply Memorandum in support of pltf's motn for partial summary Jmt Renae J. Hoff
Second affidavit of Donald W Lojeck in support pitf's motn summary Jmt  Renae J. Hoff
12/8/2010 Defendants Notice of errata re: pending motions (fax) Renae J. Hoff
12/9/2010 Unified Reply Memorandum Re: Motion to Strike the Affidavit of James M Renae J. Hoff

Alcorn and Selected Exhibits Attached to the Affidavit of Counsel and
Motion Pursuant to 56(f) to Vacate Defendants Motion for Summary
Judgment

12/15/2010 Notice Vacating and Resetting Pltf's Motn to import discovery from Prior Renae J. Hoff
Case
Hearing result for Motion Hearing held on 12/21/2010 09:00 AM: Hearing Renae J. Hoff
Vacated pitf motn import discovery
Hearing Scheduled (Motion Hearing 01/27/2011 09:00 AM) PItf's motn to Renae J. Hoff
Import discovery prior case
Hearing resulit for Motion Hearing held on 12/15/2010 09:00 AM: Motion  Renae J. Hoff
Granted defs motn summary judg
Hearing result for Motion Hearing held on 12/15/2010 09:00 AM: District Renae J. Hoff
Court Hearing Held

Court Reporter: Carole Bull
Number of Transcript Pages for this hearing estimated: less than 100

pages
Hearing result for Motion Hearing held on 12/15/2010 09:00 AM: Motion  Renae J. Hoff
Denied pitf partial motn for summary judg

12/28/2010 Order Renae J. Hoff
1/4/2011 Judgment Renae J. Hoff
Civil Disposition entered for: Alcorn, James M, Defendant; Black, Max, Renae J. Hoff

Defendant; Deal, William, Defendant; Geddes, Gerald, Defendant; Gestrin,
Terry, Defendant; Goedde, John, Defendant; Higgins, Rodney A,
Defendant; Landon, Steve, Defendant; Martin, Elaine, Defendant; Meyer,
Wayne, Defendant; Snodgrass, Mark, Defendant; The Idaho State
Insurance Fund, Defendant; CDA DAIRY QUEEN INC, Plaintiff. Filing
date: 1/4/2011

Hearing result for Motion Hearing held on 01/27/2011 09:00 AM: Hearing Renae J. Hoff
Vacated Pitf's motn to Import discovery prior case

Case Status Changed: closed Renae J. Hoff
1/7/2011 Defendants Motion for Award of Costs (fax) Renae J. Hoff
Defendants Verified Memorandum of Costs (fax) Renae J. Hoff

Affidavit of Counsel in Support of Defendants' Verified Memorandum of Renae J. Hoff
Costs (fax)

1/25/2011 Notice of non-opposition to request for award of costs (fax) Renae J. Hoff
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User: RANDALL

Date: 3/17/2011 Thi icial District Court - Canyon County

Time: 09:16 AM ROA Report
Page 5 of 5 Case: CV-2009-0013607-C Current Judge: Renae J. Hoff
CDA DAIRY QUEEN INC vs. The Idaho State Insurance Fund, etal.
Other Claims
Date Judge
112712011 Filing: L4 - Appeal, Civil appeal or cross-appeal to Supreme Court Paid Renae J. Hoff

by: Lojek, Donald W (attorney for CDA DAIRY QUEEN INC) Receipt
number: 0085768 Dated: 1/27/2011 Amount; $101.00 (Check) For: CDA
DAIRY QUEEN INC (plaintiff)

Bond Posted - Cash (Receipt 85769 Dated 1/27/2011 for 100.00) for clerks Renae J. Hoff

record

Case Status Changed: Closed pending clerk action Renae J. Hoff
Appellants Notice of Appeal Renae J. Hoff
Appealed To The Supreme Court Renae J. Hoff
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DEC 2 4 2009
Donald W. Lojek ISBN 1395
Losek LAw OFFICES, CHTD CAN-I_Yg}l\QR(l)gUgg U(%_LyERK
623 West Hays Street ’
PO Box 1712

Boise, ID 83701
Telephone:  208-343-7733
Facsimile: 208-345-0050

Philip Gordon ISBN 1996
Bruce S. Bistline ISBN 1988
GORDON LAW OFFICES
623 West Hays Street
Boise, ID 83702
Telephone: 208/345-7100
Facsimile: 208/345-0050

Attorneys for Plaintiffs and the Class

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

CDA DAIRY QUEEN, INC.,

Plaintiffs,
vs. CASENO. CV 09- | 3607-C
JT HE I???ifg gﬁiﬂ.‘f&RANCE F SND’ CLASS ACTION COMPLAINT AND
AMES M. » 1ls Managcr, an DEMAND FOR JURY TRIAL

WILLIAM DEAL, WAYNE MEYER,
GERALD GEDDES, JOHN GOEDDE,
ELAINE MARTIN, and MARK
SNODGRASS in their capacity as member of
the Board of Directors of the State Insurance
Fund

Defendants.

CLASS ACTION COMPLAINT AND DEMAND FOR JURY TRIAL - 1

-
e
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COME NOW THE PLAINTIFFS, ON BEHALF OF THEMSELVES AND ANY AND
ALL PERSONS AND ENTITITES SIMILARLY SITUATED, AND FOR THEIR CAUSE OF
ACTION AGAINST THE DEFENDANTS, DO HEREBY STATE, ALLEGE AND

COMPLAINT AS FOLLOWS:

INTRODUCTION

This is a class action brought on behalf of the named Plaintiffs and a class of persons and
entities who, at any time during the preceding five years, were subscribers of the Idaho State
Insurance Fund (hereinafter “the Fund’), who have paid annual premiums in an amount in excess
of $2,500.00 (two thousand five hundred dollars) (hereinafter “larger subscriber) and who,
despite being lawfully entitled to receive a dividend when the payment of a dividend was
determined to be appropriate by the Manager and/or the Board of Directors of the fund, have
either not received any dividend in one or more years when other Fund subscribers whose annual
premiums have exceeded $2,500.00 received a dividend or, alternatively, did not receive a pro
rata share of the dividend monies distributed by the Fund. The determination that the Fund
would pay dividends to some but not all of the Fund subscribers or to some but not on a pro rata
basis appears to have been made by the Fund’s appointed Manager, James M. Alcorn (hereinafter
either “Alcorn™ or “the Manager™) but it may also have been made by or with the approval of the
Board of Directors of the Fund. The payment of dividends by the Fund to Plaintiffs and their
Class was not in accordance with Idaho law. The named Plaintiffs and the members of the Class

are seeking first a declaratory judgment ordering and adjudging that the Fund acted in direct

CLASS ACTION COMPLAINT AND DEMAND FOR JURY TRIAL - 2
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contravention of its statutory and contractual authority when it determined that dividends would
either not be paid to subscribers who losses exceeded their annual premium or to subscribers on a
less than pro rata share.

Second, Plaintiffs and the members of the Class are seeking injunctive relief enjoining the
Defendants from paying out dividends to subscribers in a manner which is contrary to law and
the terms of the contract between the Fund and to subscribers.

Third, the named Plaintiffs and the members of the Class are asking the Court to award
them damages in an amount equal to the dividends which they should have had paid or credited
to them during each of the five years preceding the filing of this Complaint for or in respect to

which the Fund issued dividends improperly.

PART I: PARTIES

1.

All of the named Plaintiffs are now and during some or all of the years comprising the
class period have been conducting business in the State of Idaho. All of the named Plaintiffs
have during some or all of such period had one or more employees whom they have been
required by law to provide with worker’s compensation insurance coverage. All of the named
Plaintiffs have, during some or all of the class period, subscribed to the Fund for the purpose of
obtaining their worker’s compensation insurance coverage.

2.
Plaintiffs reside and do business in Idaho as follows:

a. Plaintiff CDA Dairy Queen, Inc. is a corporation doing business in Kootenai

CLASS ACTION COMPLAINT AND DEMAND FOR JURY TRIAL - 3

000008



County.
3.
At all times material and relevant to this action the State of Idaho has had in force
and effect a comprehensive worker’s compensation statutory scheme which, as set forth in I.C.
72-203, applies to “all public employment and to all private employment including farm labor
contracting not expressly exempt by the provisions of section 72-212, Idaho Code”. These
statutes establishing this system, and, inter alia, creating the Fund, are found in Title 72 of the
Idaho Code.
4.

The Defendant Fund is “an independent body corporate politic” created by statute
(specifically, Idaho Code § 72-901) for the purpose of insuring employers against liability for
compensation under the worker’s compensation and occupational injury laws of the State of
Idaho. The Fund is administered without liability on the part of the state of Idaho.

5.
The Fund is governed by a board of five directors (hereinafter “the Board™), all of whom
are appointed by the governor. Defendants William Deal (2000 to 2007), Wayne Meyer (2000
to 2004), Gerald Geddes (2000 to 2007), John Goedde (part of 2001 to current), Elaine Martin
(2004 to 2007) and Mark Snodgrass (2005 to 2008), Rodney A. Higgins (2007 to current), Terry
Gestrin (2008 to current), Max Black (2009 to current) and Steve Landon (2008 to current)
served on during the years noted as members of the Board.
6.

The members of the Board appoint a Manager of the Fund who serves at their pleasure

CLASS ACTION COMPLAINT AND DEMAND FOR JURY TRIAL - 4
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(Idaho Code § 72-901). The Defendant Alcorn is now and at all times relevant hereto was the

duly appointed and acting Manager of the Defendant Fund.

PART II: FACTUAL ALLEGATIONS

7.

The Fund is the single largest issuer of worker’s compensation insurance in the State of
Idaho. In recent years both the number of worker’s compensation policies issued by the Fund
and the total amount of premiums collected by it for the issuance of such coverage have grown.
The Fund’s reports reflect that its surplus and its reserves have also grown over this same period
of time.

8.

Until May 6, 2009, Idaho Code § 72-915 provided as follows:

At the end of every year, and as such other times as the manager in his discretion may

determine, a readjustment of the rate shall be made for each of the several classes of

employments or industries. If at any time there is an aggregate balance remaining to the

credit of any class of employment or industry which the manager deems may be safely

and properly divided, he may in his discretion, credit to each individual member of such

class who shall have been a subscriber to the state insurance fund for a period of six (6)

months or more, prior to the time of such readjustment, such proportion of such balance

as he is properly entitled to, having regard to his prior paid premiums since the last

readjustment of rates.

This statute provided the sole and exclusive authority under and pursuant to which the
Fund can lawfully pay dividends to its subscribers. This statute did not provide the Manager any
authority whatsoever to distinguish among subscribers or to pay dividends based upon whether a

subscriber has paid some threshold amount of annual premium. This statute was repealed

retroactively in 2009, but such repeal was unconstitutional, null, void and of no effect as to

CLASS ACTION COMPLAINT AND DEMAND FOR JURY TRIAL -5
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policies in existence prior to the effective date of the repeal.
9.

During some or all of the policy periods beginning on July 1, 2002 or after and continuing
to all policy periods beginning prior to July 1, 2009 (herein the “class period”) the Fund has paid
a dividend to some subscribers. The payment of such dividends was made after the Board or the
Manager determined that it was appropriate for the Fund to pay a dividend. In all cases the
amount of the dividend has been a percentage of the annual premium (adjusted for losses,
expenses and other factors) paid by each subscriber considered to be qualified to receive a
dividend and the dividend has been paid without regard to class of employment or industry.

10.

For all years in the class period, the Manager and/or the Board arbitrarily, capriciously,
and without any statutory or contractual authority whatsoever, determined that such dividends
would not be paid to larger subscribers on a pro rata basis or to subscribers incurring losses
during the dividend period.

11.

Each of the Plaintiffs now, and at all times material and relevant hereto, has had one or
more employees — not expressly exempted by section 72-212 — for whom such Plaintiff is
statutorily required at all times to keep and maintain in force a policy of worker’s compensation
insurance.

12.
Each Plaintiff now, and for all or portions of the class period, has obtained worker’s

compensation insurance coverage applicable to non-exempt employees by subscribing to the
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Fund.
13.
For some or all of the years in the class period, all of the Plaintiffs paid annual premiums
to the Fund which were in excess of $2,500.00 and, for each such year, those Plaintiffs either did
not receive a dividend because of losses and/or did not receive at least a pro rata share of the
dividend distributed by the Fund.
PART III: CLASS ACTION ALLEGATIONS
14.
Plaintiffs bring this action as a class action pursuant to Rules 23(a) and (b) of the Idaho
Rules of Civil Procedure individually and on behalf of a class of similarly situated persons and
entities.
15.
The Class shall include all Idaho employers who: a.) were larger subscribers to the Fund
(i-e. purchased worker’s compensation insurance from the Fund); b.) for one or more policy years
during the class period and were charged an annual premium for such insurance to the Fund
which was more than $2,500.00; and, c.) on one or more instances during the Class Period when
the Manager or the Fund determined that payment of a dividend was appropriate and acted to
distribute that dividend to qualified subscribers, did not receive a dividend which was at least
equal to a pro rata share of the total amount distributed based upon the amount of premiums
charged to each of them.
16.

The Class is so numerous that joinder of all members of the Class as Plaintiffs herein is
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impracticable. The number of polices issued by the Fund for the year 2002 totaled 29,789. This
figure rose to 32,320 in the year ended December 31, 2003. On information and belief, Plaintiff
alleges that the total number of policies issued by the Fund also exceeded 30,000 for 2004 and
2005 and was even greater in subsequent years.

17.

The claims of the named Plaintiffs are typical of the claims of all members of the Class,
and all members of the Class sustained damages arising out of the same wrongful conduct of the
Defendants.

18.

The named Plaintiffs will fairly and adequately protect the interests of the Class. They
have retained counsel who are competent and experienced in class action litigation. Their
counsel have among them over 90 years of experience practicing law in State and Federal Courts
in Idaho and other jurisdictions and they have been involved in and processed to recovery
numerous class action lawsuits.

19.

A class action is superior to other available methods for the fair and efficient adjudication
of the controversy. Joinder of all members of the Class is impractical because the members
number in the tens of thousands and they reside (or have their principal place of business)
throughout the entire State of Idaho. It would also be impracticable for each member of the Class
to bring separate actions because the individual damages of any one Class member will be
relatively small when measured against the potential costs of bringing this action, making the

expense and burden of this litigation unjustifiable for individual actions. In this class action, the
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court can determine the rights of the named Plaintiffs and all members of the Class with judicial
economy. The named Plaintiffs do not anticipate any difficulty in the management of this suit as
a class action.

20.

The prosecution of separate actions by individual members of the class would create a
risk of inconsistent or varying adjudications with‘respect to individual members of the class
which would establish incompatible standards of conduct for the Defendant.

21.

The Defendant has acted on grounds which are universally applicable to the class, thereby
making appropriate final injunctive relief and/or corresponding declaratory relief with respect to
the class as a whole.

22.

There are numerous common questions of law and fact that exist as to all members of the
Class and they clearly predominate over any questions affecting solely individual members of the
Class. These questions include, but are not limited to, the following:

a. Whether during the class period the individual class member has been a
subscriber to the Fund.

b. Whether, during one of more of those years, the individual class member
paid an annual premium in excess of $2,500.00 for a policy of workers
compensation coverage.

C. Whether the Fund’s failure to pay a pro rata dividend to those subscribers

whose annual premium for that year equaled or was greater than $2,500.00
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was contrary to the law and the terms of the contract between the Fund and
its subscribers.

d. Whether, during one or more years included in the class period, a Plaintiff
or an individual member of the class was a subscriber entitled to a
dividend on a pro rata basis once the manager had detefmined it was
appropriate to pay dividends.

€. Whether the retroactive repeal of I.C. § 72-915 in 2009 was
unconstitutional.

f. How the dividends to be paid to each such subscriber shall be calculated
for each such year.

g. Whether one or more of the Defendants must pay the Plaintiffs and
members of the class interest on such sums as the Fund should have paid
to them for each year during the class period.

h. If the Plaintiffs and the members of the class are entitled to recover
interest, then it will be necessary to determine the applicable rate of
interest and the date or dates from which interest will be assessed.

i. Whether the members of the class are entitled to an order enjoining the
Defendants from, in future years, reducing dividends because of incurred
losses or refusing to pay to the larger subscribers less than a pro rata share
of the dividend monies distributed by the Fund.

J- Whether the members of the Class are entitled to recovery of attorney’s

fees for the Defendants.
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COUNT I: DECLARATORY RELIEF — PAYMENT OF DIVIDENDS

23,

Plaintiffs and the members of the class are, based upon all of the foregoing allegations
which are incorporated herein as though set out in full, seeking a Declaratory Judgment pursuant
to Idaho Code title 10, chapter 12.

24.

There is an actual controversy within the jurisdiction of this Court and declaratory relief
will provide an effective and efficacious means for terminating uncertainty and resolving
controversy by adjudicating the rights and interests of the parties with respect to the following
acts and events:

a.)  One or more of the Defendants have, for each annual policy issued during the class

period, used an unlawful, arbitrary and/or improper benchmark or calculation to

determine which of its subscribers were entitled to receive a dividend and, as a

consequence, have denied appropriate dividends to subscribers who were otherwise

lawfully entitled to receive a dividend once the Manager or the Fund determined that it
was appropriate to pay dividends.

b.) One or more of the Defendants will, absent an order from this Court, continue to

use an unlawful, arbitrary, and/or improper benchmark or calculation to determine which

of the Fund’s subscribers are entitled to receive a dividend

c.) For each of the years in the class period, the Plaintiffs and members of the class

have not received appropriate dividends when dividends have been paid out by the Fund
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and they will, absent an order from this Court, continue to be denied the appropriate

dividends which are due to them.

25.

Pursuant to Idaho Code §§10-1201 & 10-1205, this Court has the authority to declare that
the acts and actions of one or more of the Defendants, as set forth in this Complaint, are not now
and, at no time during the class period, have been lawful, and that such acts and actions are in
derogation of the contractual and statutory provisions authorizing the Defendants to declare and
pay dividends to its subscribers.

26.

Pursuant to Idaho Code §§10-1201 & 10-1205, this Court has the authority to declare that
by reason of the conduct alleged herein one or more of the Defendants should also pay interest on
all amounts found due to any Plaintiff or class member as unpaid dividends from the date(s) that
such dividend(s) should have been paid to the date of judgment herein. The Court has the
authority to determine the applicable rates of interest.

27.

This Court has the authority to make all such other, further and additional rulings as are

needed fully and completely to resolve any and all issues that are raised by this Complaint.
28.

It has been necessary for the Plaintiffs to engage the services of the undersigned attorneys
in order to represent them in this action and the Plaintiffs and the members of the Plaintiff class
are entitled to their attorneys fees and costs incurred in the prosecution of this action. These fees

should be paid to Plaintiffs and each member of the class by one or more of the Defendants.
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COUNT I1: DECLARATORY RELIEF — INJUNCTION

29.

Plaintiffs and the members of the class are, based upon all of the foregoing allegations
which are incorporated herein as though set out in full, seeking a Declaratory Judgment
providing for injunctive relief, pursuant to Idaho Code title 10, chapter 12.

30.

This Court has the authority to declare that, under the circumstances set forth above, the
Defendants have acted in violation of Idaho law and the provisions of the contract between the
Fund and its subscribers. This Court may, therefore, order that the Defendants should be
permanently enjoined from conditioning any future distribution of dividends to its subscribers on
less than a pro rata basis and from reducing or eliminating dividend payments because of
incurred losses.

31.

It has been necessary for the Plaintiffs to engage the services of the undersigned attorneys
in order to represent them in this action and the Plaintiffs and the members of the Plaintiff class
are entitled to their attorneys fees and costs incurred in the prosecution of this action. These fees

should be paid to Plaintiffs and each member of the class by one or more of the Defendants.

COUNT III: DAMAGES

32.

Plaintiffs reallege the allegations contained in Paragraphs 1. through and including 32. of
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this Complaint, and incorporate the same by reference herein.
33.

For each annual policy issued during the class period for which each Plaintiff and each
and every member of the class was entitled to but did not receive an appropriate dividend, such
Plaintiffs and class members have been damaged by the acts and actions of the Defendants as set
forth herein. The amount of the damages sustained by each Plaintiff and each and every member
of the class is easily ascertainable. It is equal to the amount of the dividend which should have
been, but was not, paid to each such Plaintiff and each such member of the class reduced by the
amount of dividend actually paid. These damages should be paid to Plaintiffs and each member
of the class by one or more of the Defendants.

34,

For each year during the class period, Plaintiffs and the members of the class are entitled
to pre-judgment interest on the dividends that were not paid, commencing on the date that
dividends were checks issued to the Fund’s subscribers and continuing to the date of judgment.
Interest should be paid to Plaintiffs and each member of the class by one or more of the
Defendants.

3s.

Plaintiffs have been required to engage the services of the attorneys named in this
Comoplaint in order to represent them and the members of the class in connection with this action.
Plaintiffs should be awarded the attorneys fees and costs which they incur in the prosecution of
this action. These fees should be paid to Plaintiffs and each member of the class by one or more

of the Defendants.

CLASS ACTION COMPLAINT AND DEMAND FOR JURY TRIAL - 14

000019



WHEREFORE, THE PLAINTIFFS PRAY FOR RELIEF AS FOLLOWS:

1. That the Court certify the class as herein above requested and conduct proceedings to
establish an appropriate class notice and method of sending notice to the class;

2. That the retroactive repeal of 1.C. § 72-915 by the 2009 legislature be deemed to be
unconstitutional as to all policies issued prior to July 1, 2009.

3. That the Court order, adjudge, decree and declare, pursuant to Idaho Code §§10-1201 &
10-1205, that the Defendants do not now have, and at all times material and relevant to
this action, did not have any lawful or contractual authority to fail to pay larger
subscribers on a pro rata basis or to take into consideration incurred losses when
calculating the amount of dividends to be paid to each larger subscriber.

4. That the Court order, adjudge, decree and declare, pursuant to Idaho Code §§10-1201 &
10-1205 that, for each year during the class period, as herein defined, it was wrongful for
one or more of the Defendants to cause the Fund to fail or refuse to pay appropriate
dividends to the larger subscribers.

5. That the Court find and rule that the Plaintiffs and the members of the class were
damaged by the acts and actions of one or more of the Defendants and that the amount of
the damages sustained by each Plaintiff and each member of the Class is the total
dividends which such Plaintiff or such class member should have received but did not
receive from the Defendants during the class period, together with pre-judgment interest
thereon.

6. That the Court order, adjudge, decree and declare, pursuant to Idaho Code §§10-1201 &

10-1205 that, for each year during the class period as herein defined one or more of the
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10.

11.

Defendants must, to the extent that the Fund failed to do so, pay to the Plaintiffs and the
members of the Class the difference between the dividend that each is otherwise qualified
to receive for each year in which each Plaintiff and each member of the class was a
subscriber to the Fund and the dividend that each did receive. This dividend should be on
a pro rata basis with no adjustment for incurred losses.

That the Court order, adjudge, decree and declare, pursuant to Idaho Code §§10-1201 &
10-1205 that, for each year during the class period, as herein defined, that one or more of
the Defendants must pay to the Plaintiffs and the members of the class, pre-judgment
interest on such sums as are found to be due.

That the Court ascertain the correct rate of interest to be applied and make all
determinations necessary to compute the dividends and interest that is due to the
Plaintiffs and members of the class in connection with any and all dividends which were
wrongfully withheld from or not fully paid to them at any time after the commencement
of the class period.

That the Court enter a temporary injunction, enjoining the Defendants from paying less
than pro rata dividends to some, but not all of its subscribers whose policies were issued
prior to July 1, 2009, based either upon the total amount of the annual premium charged
to such subscriber in the year to which such dividends are attributable.

That the Court make all such other, further and additional rulings as are needed in order
to fully and completely resolve any and all issues that are raised by this Complaint.

That the Court order one or more of the Defendants to pay the attorney’s fees and costs

incurred by the Plaintiffs and members of the class in connection with this action.
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12.  For such other and further relief as is just and equitable in the premises.
DATED This 24 /cﬁy of December, 2009.

LOJEK LAW OFFICES, CHTD.

By_@Av)A '

Donald W. Lojek

GORDON LAW OFFICES

By??mwuv SJ@Mb

Bruce S. Bistline

DEMAND FOR JURY TRIAL

Plaintiffs hereby demand a trial by jury on any and all issues properly triable by jury in

this action.

TN

Dofald W. Lojek
Attorney for Plaintiffs
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Donald W. Lojek ISBN 1395
LoJex LAw OFFICES, CHTD
623 West Hays Street

PO Box 1712

Boise, ID 83701

Telephone:  208-343-7733
Facsimile: 208-345-0050

Philip Gordon ISBN 1996
Bruce S. Bistline ISBN 1988
GORDON LAW OFFICES
623 West Hays Street

Boise, [D 83702

Telephone: 208/345-7100
Facsimile: 208/345-0050

Attorneys for Plaintiffs and the Class

F Lﬁﬁﬁ?
———AM M.
JUN 10 2010

CANYON COUNTY CLER
C DOCKINS, DEPUTY K

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

CDA DAIRY QUEEN, INC., and
DISCOVERY CARE CENTRE, LLC OF
SALMON,

Plaintiffs,
VS.

THE IDAHO STATE INSURANCE FUND,
JAMES M. ALCORN, in his official capacity
as its Manager, and WILLIAM DEAL,
WAYNE MEYER, GERALD GEDDES,
JOHN GOEDDE, ELAINE MARTIN,
MARK SNODGRASS, RODNEY A.
HIGGINS, TERRY GESTRIN AND MAX
BLACK AND STEVE LANDON in their
capacity as member’s of the Board of
Directors of the State Insurance Fund,

Defendants.

CASE NO. CV 09-13607-C

FIRST AMENDED CLASS ACTION
COMPLAINT AND DEMAND FOR
JURY TRIAL
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COME NOW THE PLAINTIFFS, ON BEHALF OF THEMSELVES AND ANY AND
ALL PERSONS AND ENTITIES SIMILARLY SITUATED, AND FOR THEIR CAUSE OF
ACTION AGAINST THE DEFENDANTS, DO HEREBY STATE, ALLEGE AND

COMPLAIN AS FOLLOWS:

INTRODUCTION

This is a class action brought on behalf of the Plaintiffs and a class of persons and entities
(hereinafter “the Class”). During the “Class Period” (as defined below in Paragraph 12),
Plaintiffs and persons and entities qualified to be members of the Class entered into contracts to
secure worker’s compensation insurance policies from the Idaho State Insurance Fund
(hereinafter “the Fund”), retained those policies for at least six months and were billed annual
premiums in an amount in excess of $2,500.00 (two thousand five hundred dollars). These
contracts included a provision which entitled Plaintiffs and the members of the Class to receive,
as a “readjustment of the rate”” upon which premiums were determined (hereinafter a “dividend”),
a pro rata (based upon premiums paid) share of all amounts distributed, in those instances when
the payment of a dividend was determined to be appropriate by the Manager and/or the Board of
Directors of the Fund. In one or more of the years during the Class Period, Plaintiffs and the
members of the Class, despite being otherwise qualified to receive a pro rata share of the total
amount distributed by the Fund as a dividend, have received less than a pro rata share of the total
amount distributed as a dividend. The determination that the Fund would not distribute dividend
monies cn a pro rata basis appears to have been made by the Fund’s appointed Manager, James
M. Alcom (hereinafter either “Alcom” or “the Manager”) with the approval of the Board of

FIRST AMENDED CLASS ACTION COMPLAINT AND DEMAND FOR JURY TRIAL - 2

000024



Directors of the Fund. Each time during the Class Period that the Fund failed to pay the
Plaintiffs and the members of the Class pro rata shares of the total amount distributed as a
dividend, the Fund breached the terms of its contracts with them and violated the law.

The named Plaintiffs for themselves and for the Class are seeking:

1. A declaratory judgment, determining that the Fund acted in direct contravention of its
contract with the Plaintiffs and the members of the Class and the law of the State when it
determined not to utilize the contractually applicable formula (pro rata basis) for
allocating the dividends which were distributed and determining the amount due to the
Plaintiffs and each Class member, including an award for prejudgment interest,
attorneys’ fees and the cost of suit, Class notice and Class administration expenses.

2. Injunctive relief, enjoining the Defendants in respect to any dividends distributed to any
policyholders who acquired policies with inception dates on or before June 30, 2009,
from paying out dividends to Plaintiffs and the members of the Class in a manner which
is contrary to the terms of the contracts with the Plaintiffs and the members of the Class
and the law.

3. A determination that the Fund breached its contract with Plaintiffs and the members of
the Class and, based upon that determination, the entry of a judgment awarding damages
for breach of contract in an amount equal to the dividends which should have been, but
were not, paid or credited to them during each year within the Class Period, together with
an award for interest upon the amount due but unpaid from the date upon which the
relevant distribution occurred, attorneys’ fees and the costs of suit, Class notice and

Class administration expenses.
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PART I: PARTIES

1.

The Plaintiff, CDA Dairy Queen, Inc. is an Idaho corporation which is now and for the
relevant period prior to the filing of this Complaint has been conducting business in the State of
Idaho. The Plaintiff, Discovery Care Centre, LLC of Salmon is an Idaho Limited Liability
Company which is now and for the relevant period prior to the filing of this Complaint has been
conducting business in the State of Idaho.

2.
At all times material and relevant to this action, the State of Idaho has had in force
and effect a comprehensive worker’s compensation statutory scheme which, as set forth in I.C.
72-203, applies to “all public employment and to all private employment including farm labor
contracting not expressly exempt by the provisions of section § 72-212, Idaho Code”. These
statutes establishing this system, and, inter alia, creating the Fund, are found in Title 72 of the
Idaho Code.
3.
The Fund is “an independent body corporate politic” created by statute (specifically, Idaho
Code § 72-901) for the purpose of insuring employers against liability for compensation under
the worker’s compensation and occupational injury laws of the State of Idaho. The Fund is
administered without liability on the part of the State of Idaho.
4.
The Fund is the single largest issuer of worker’s compensation insurance in the State of

Idaho.
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5.
The Fund is governed by a board of five directors (hereinafter “the Board”), all of whom
are appointed by the Governor. Defendants William Deal (2000 to 2007), Wayne Meyer (2000
to 2004), Gerald Geddes (2000 to 2007), John Goedde (part of 2001 to current), Elaine Martin
(2004 to 2007), Mark Snodgrass (2005 to 2008), Rodney A. Higgins (2007 to current), Terry
Gestrin (2008 to current), Max Black (2009 to current) and Steve Landon (2008 to current)
served, during the years noted, as members of the Board.
6.
The members of the Board appointed a Manager of the Fund who serves at their pleasure
(Idaho Code § 72-901). The Defendant Alcorn is now and at all times relevant hereto was the

duly appointed and acting Manager of the Defendant Fund.

PART II: FACTUAL ALLEGATIONS

7.

Plaintiffs and the members of the Class now, and at all times relevant hereto, have had
one or more employees — not expressly exempted by Idaho Code § 72-212 — for whom Plaintiffs
and the members of the Class are statutorily required at all times to secure compensation for
work-related injuries.

8.

Plaintiffs and the members of the Class now, and at all times relevant hereto, have

obtained worker’s compensation insurance coverage applicable to non-exempt employees by

contracting with (also referred to in statute as “subscribing”) the Fund.
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9.

Under the applicable Idaho law, the terms of the contract between the Plaintiffs and the
Fund includes the statutes included within Chapter 9 of Title 72 of the Idaho Code.

10.
As of June 30, 2009, Idaho Code § 72-915 provided as follows:
At the end of every year, and as such other times as the manager in his discretion may
determine, a readjustment of the rate shall be made for each of the several classes of
employments or industries. If at any time there is an aggregate balance remaining to the
credit of any class of employment or industry which the manager deems may be safely
and properly divided, he may in his discretion, credit to each individual member of such
class who shall have been a subscriber to the state insurance fund for a period of six (6)
months or more, prior to the time of such readjustment, such proportion of such balance
as he is properly entitled to, having regard to his prior paid premiums since the last
readjustment of rates.

This term of the contract between the parties requires that any dividend which the Fund
elects to distribute must be distributed among all “Qualified Policyholders” (those who had
entered into a contract for a policy during the period covered by any dividend being distributed
and who held that policy in effect for at least six months). The term of the contract requires that
total amount of the dividend be allocated into shares based upon the ratio between the amount of
annual premiums billed to each Qualified Policyholder during the Dividend Period and the total
annual premiums billed to all Qualified Policyholders during the same period. Neither this term
of the contract nor any other term of the contract or any applicable law provides the Manager any
authority whatsoever to distribute the dividend based upon any other allocation formula.

11.
In May of 2009, the Idaho Legislature attempted to repeal Idaho Code § 72-915. This
enactment, Section 1 of S.L. 2009, ch.294 could not have become effective before July 1, 2009.

The enactment repealing this statute purports to make the repeal retroactive to January 1, 2003,
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but such attempted repeal is, pursuant to Article I, Section 16 of the Idaho Constitution and
Article 1, Section 10 of the United States Constitution, unconstitutional, null, void and of no
effect as to contracts of insurance in existence prior to the effective date of the repeal.

12.

The Fund has, in all relevant years prior to the filing of this action, distributed dividends
either a few days before the end of the calendar year or early in the following year. In all cases,
the amount of the dividend has been distributed without regard to class of employment or
industry of the subscribers who received a share of the dividend. Each dividend is distributed
relative to policies which were acquired and held during a twelve month period (the “Dividend
Period”) between the July 1 which falls about 30 months prior to the distribution and the June 30
which falls about 18 months prior to the distribution. Thus, for example, the dividend
distribution which occurred on or about January 5, 2009, applied to policies issued in the
Dividend Period which began on July 1, 2006, and ended on June 30, 2007. As this action
pertains to any dividends distributed after December 24, 2004, the Dividend Periods at issue
begin with policies purchased on or after July 1, 2002. As this action also pertains to any
policies acquired before July 1, 2009, the Dividend Periods at issue end with policies purchased
on or before June 30, 2009, (as to which dividends, if any, will be distributed in approximately
January of 2011). During some or all of the Dividend Periods beginning on July 1, 2002 and
including all Dividend Periods ending on or before June 30, 2009 (herein the “Class Period”) the
Fund has distributed (as to Dividend Periods ending on or before June 30, 2008) and may, in the
future, distribute (as to Dividend Periods beginning on July 1, 2008 and ending on June 30,

2009) a dividend to subscribers.
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13.

For some or all of the Dividend Periods falling within the Class Period, the Plaintiffs and
the members of the Class purchased a worker’s compensation insurance policy from the Fund,
were billed annual premiums which were in excess of $2,500.00, retained each such policy for at
least 6 months, and, for each such Dividend Period, did not receive an amount which was equal
to or greater than a pro rata share of the dividend distributed by the Fund. In each such instance,
the Plaintiffs and the members of the Class did not receive a dividend because the Manager
and/or the Board arbitrarily, capriciously, and without any lawful authority, violated the terms of
the contract and the law by determining that such amounts which were distributed as dividends

would not be allocated among policyholders on a pro rata basis.

PART III: CLASS ACTION ALLEGATIONS

14.

Plaintiffs bring this action as a class action pursuant to Rules 23(a) and (b) of the Idaho
Rules of Civil Procedure individually and on behalf of a class of similarly situated persons and
entities.

15.

The Class shall include, for each of the Dividend Periods during the Class Period as to
which a dividend was or may be distributed, all Idaho employers who: a.) were subscribers to the
Fund (i.e. contracted with the Fund to secure worker’s compensation insurance); b.) were billed
an annual premium for such insurance which was more than $2,500.00; c.) retained the coverage
for at least 6 months; and, d.) did not or may not, with respect to the Dividend Period in which
the policy was acquired, receive a dividend which was at least equal to a pro rata share of the
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total amount of dividend being distributed (a share determined based upon the ratio between the
amount of annual premiums billed to each Qualified Policyholder during the Dividend Period
and the total annual premiums billed to all Qualified Policyholders during the same period).

16.

The Class is so numerous that joinder of all members of the Class as named Plaintiffs
herein is impracticable. The information available to Plaintiffs demonstrates that in excess of
8500 polices have been issued in each year during the Class Period to employers who were billed
in excess of $2,500 in annual premiums.

17.

The claims of the named Plaintiffs are typical of the claims of all members of the Class,
and all members of the Class sustained damages arising out of the same wrongful conduct of the
Defendants.

18.

The named Plaintiffs will fairly and adequately protect the interests of the Class. They
have retained counsel who are competent and experienced in class action litigation. Their
counsel have among them over 100 years of experience practicing law in State and Federal
Courts in Idaho and other jurisdictions, and they have been involved in and processed to recovery
numerous class action lawsuits.

19.

A class action is superior to other available methods for the fair and efficient adjudication
of the controversy. Joinder of all members of the Class is impractical because the members
number in excess of ten thousand and they reside (or have their principal place of business)

throughout the entire State of Idaho. It would also be impracticable for each member of the Class
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to bring separate actions because the individual damages of any one Class member will be
relatively small when measured against the potential costs of bringing this action, making the
expense and burden of this litigation unjustifiable for individual actions. In this class action, the
court can determine the rights of the named Plaintiffs and all members of the Class with judicial
economy. The named Plaintiffs do not anticipate any difficulty in the management of this suit as
a class action.

20.

The prosecution of separate actions by individual members of the class would create a
risk of inconsistent or varying adjudications with respect to individual members of the class
which would establish incompatible standards of conduct for the Defendant.

21.

The Defendants have acted on grounds which are universally applicable to the class,
thereby making appropriate final injunctive relief and/or corresponding declaratory relief with
respect to the class as a whole.

22.

There are numerous common questions of law and fact that exist as to all members of the
Class and they clearly predominate over any questions affecting solely individual members of the
Class. These questions include, but are not limited to, the following;:

a. Whether during the Class Period the individual Class member has been a
subscriber to the Fund.

b. Whether, during one of more of those years, the individual Class member
was billed an annual premium in excess of $2,500.00 for a policy of
worker’s compensation coverage.
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C. Whether the Fund’s failure to pay a pro rata dividend to all subscribers
whose annual premium for that year equaled or was greater than $2,500.00
was, as to those subscribers who did not receive a pro rata dividend, a
breach of the contract between the Fund and those subscribers and a
violation of law.

d Whether the attempted retroactive repeal of 1.C. § 72-915 in 2009 was
unconstitutional.

e. How the dividends to be paid to each such subscriber shall be calculated
for each such year.

f. Whether one or more of the Defendants must pay the Plaintiffs and
members of the class pre-judgment interest on such sums as the Fund
should have paid to them for each year during the Class Period.

g. If the Plaintiffs and the members of the class are entitled to recover
interest, then it will be necessary to determine the applicable rate of pre-
judgment interest and the date or dates from which interest will be
assessed.

h. Whether the Plaintiffs and the members of the class are entitled to an order
enjoining the Defendants from, in future years, failing to distribute any
declared dividends among all policy holders on a pro rata basis.

1. Whether the Plaintiffs and the members of the Class are entitled to
recovery of attorney’s fees and costs (including litigation costs, Class

notice costs and Class administration costs) from the Defendants.
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COUNT I: DECLARATORY RELIEF — PAYMENT OF DIVIDENDS

23.

Plaintiffs and the members of the class are, based upon all of the foregoing allegations
which are incorporated herein as though set out in full, seeking a Declaratory Judgment pursuant
to Idaho Code title 10, chapter 12.

24,

There is an actual controversy within the jurisdiction of this Court and declaratory relief
will provide an effective and efficacious means for terminating uncertainty and resolving
controversy by adjudicating the rights and interests of the parties with respect to the following
acts and events:

a.)  One or more of the Defendants have, for each annual policy issued during the Class

Period, breached the contract between the Fund and its subscribers and violated the law

by using arbitrary and/or improper benchmarks or calculations to determine which of its

subscribers were entitled to receive a dividend and, as a consequence, have denied
appropriate dividends to some subscribers who were otherwise contractuélly‘ and lawfully
entitled to receive a pro rata share of the total amount distributed as a dividend once the

Manager or the Fund determined that it was appropriate to pay dividends.

b.) One or more of the Defendants will, absent an order from this Court, continue to

breach the contract and violate the law by using arbitrary, and/or improper benchmarks or

calculations to determine which of the Fund’s subscribers are entitled to receive a

dividend

c.) For each of the years in the Class Period, the Plaintiffs and members of the class

have not received appropriate dividends when dividends have been paid out by the Fund
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and they will, absent an order from this Court, continue to be denied the appropriate

dividends which are due to them.

25.

Pursuant to Idaho Code §§10-1201 and 10-1205, this Court has the authority to declare
that the acts and actions of one or more of the Defendants, as set forth in this Complaint, are not
now and, at no time during the Class Period, have been in conformity with the terms of the
contract and the provisions of law.

26.

Pursuant to Idaho Code §§10-1201 and 10-1205, this Court has the authority to declare
that, by reason of the conduct alleged herein one or more of the Defendants should also pay pre-
judgment interest on all amounts found due to any Plaintiff or Class member as unpaid dividends
from the date(s) that such dividend(s) should have been paid, to the date of judgment herein. The
Court has the authority to apply the statutory rates of pre-judgment interest.

27.

This Court has the authority to make all such other, further and additional rulings as are

needed to fully and completely resolve any and all issues that are raised by this Complaint.
28.

[t has been necessary for the Plaintiffs to engage the services of the undersigned attorneys
in order to represent them in this action and the Plaintiffs and the members of the Class are
entitled to recover their attorneys’ fees and costs incurred in the prosecution of this action and in

notifying and administering the Class from one or more of the Defendants.
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COUNT II: DECLARATORY RELIEF — INJUNCTION

29.

Plaintiffs and the members of the class are, based upon all of the foregoing allegations
which are incorporated herein as though set out in full, seeking a Declaratory Judgment
providing for injunctive relief, pursuant to Idaho Code Title 10, chapter 12.

30.

This Court has the authority to declare that, under the circumstances set forth above, the
Defendants have acted in contrary to the provisions of the contract between the Fund and its
subscribers and in violation of Idaho law. This Court may, therefore, order that the Defendants
should be permanently enjoined for the duration of the Class Period from conditioning any future
distribution of dividends to any of its subscribers on less than a pro rata basis.

31.

It has been necessary for the Plaintiffs to engage the services of the undersigned attorneys
in order to represent them in this action and the Plaintiffs and the members of the Class are
entitled to recover from Defendants their attorneys’ fees and costs incurred in the prosecution of

this action and in notifying and administering the Class from one or more of the Defendants.

COUNT III: DAMAGES FOR BREACH OF CONTRACT

32.
Plaintiffs reallege the allegations contained in Paragraphs 1 through and including 31 of

this Complaint and incorporate the same by reference herein.
33.

For each policy issued during the Class Period for which each Plaintiff and each and
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every member of the Class was entitled to but did not receive an appropriate dividend, such
Plaintiffs and Class members have been damaged by the acts and actions of the Defendants as set
forth herein which breach the terms of the contract. The amount of the damages sustained by
each Plaintiff and each and every member of the Class is easily ascertainable. It is equal to the
amount of the dividend which should have been, but was not, paid to Plaintiffs and each such
member of the Class, reduced by the amount of dividend actually paid. These damages should be
paid to Plaintiffs and each member of the Class by one or more of the Defendants.
34.

For each Dividend Period during the Class Period, Plaintiffs and the members of the
Class are entitled to pre-judgment intereét on the amounts which should have been paid but were
not paid, commencing on the date that dividend checks were issued to the Fund’s subscribers and
continuing to the date of judgment. Pre-judgment interest should be paid to Plaintiffs and each
member of the Class by one or more of the Defendants.

3s.

Plaintiffs have been required to engage the services of the attorneys named in this
Complaint in order to represent them and the members of the class in connection with this action.
Plaintiffs are entitled to recover the attorneys’ fees and costs which they incur in the prosecution
of this action and for notifying and administering the Class from the Defendants.

WHEREFORE, THE PLAINTIFFS PRAY FOR RELIEF AS FOLLOWS:
1. That the Court certify the class as herein above requested and conduct proceedings to

establish an appropriate class notice and method of sending notice to the class;

[SS]

That the repeal of I.C. § 72-915 by the 2009 legislature be deemed to be unconstitutional,
void and of no effect as to all policies issued prior to July 1, 2009.
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3. That the Court order, adjudge, decree and declare, pursuant to Idaho Code §§10-1201 and
10-1205, that the Defendants do not now have, and at all times material and relevant to
this action, did not have any contractual or lawful authority to distribute any amounts as
dividends using any formula other than one which results in the allocation of the total
amount of the dividend into shares based upon the ratio between the amount of annual
premiums billed to each Qualified Policyholder during the Dividend Period and the total
annual premiums billed to all Qualified Policyholders during the same period.

4. That the Court order, adjudge, decree and declare, pursuant to Idaho Code §§10-1201 and
10-1205, that, for each year during the Class Period, it was a breach of contract and
unlawful for one or more of the Defendants to cause the Fund to fail or refuse to pay
Plaintiffs and the members of the Class a pro rata share of the total amount of dividend
being distributed (a share determined based upon the ratio between the amount of annual
premiums billed to each Qualified Policyholder during the Dividend Period and the total
annual premiums billed to all Qualified Policyholders during the same period).

5. That the Court find and rule that the Plaintiffs and the members of the Class were
damaged by acts and actions of one or more of the Defendants, which were contrary to
the provisions of the Fund’s contracts with its subscribers, and that the amount of the
damages sustained by the Plaintiffs and each member of the Class as a result of a these
breaches of contract is the total dividends which such Plaintiff or such Class member
should have received from the Defendants upon each policy acquired during each
Dividend Period falling within the Class Period less the amounts actually received,
together with pre-judgment interest upon the difference between what should have been
paid and what was paid.
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6. That the Court order, adjudge, decree and declare, pursuant to Idaho Code §§10-1201 and
10-1205, that one or more of the Defendants must pay to the Plaintiffs and the members
of the Class the total dividends which such Plaintiffs or such Class members should have
received from the Defendants upon each policy acquired during each Dividend Period
falling within the Class Period, less the amounts actually received, together with pre-
judgment interest on the difference between what should have been paid and what was
paid.

7. That the Court ascertain the correct rate of pre-judgment interest to be applied and make
all determinations necessary to compute the dividends and pre-judgment interest that are
due to the Plaintiffs and members of the Class in connection with any and all dividends
which were wrongfully withheld from or not fully paid to them at any time after the
commencement of the Class Period.

8. That the Court enter a temporary injunction, enjoining the Defendants from allocating and
paying to any of its Qualified Policyholders less than pro rata share of the total amount of
dividend being distributed for any Dividend Period ending prior to July 1, 2009, (a share
determined based upon the ratio between the amount of annual premiums billed to each
Qualified Policyholder during the Dividend Period and the total annual premiums billed
to all Qualified Policyholders during the same period).

9. That the Court make all such other, further and additional rulings as are needed in order
to fully and completely resolve any and all issues that are raised by this Complaint.

10.  That the Court order one or more of the Defendants to pay the attorneys’ feesgand costs
incurred by the Plaintiffs and members of the Class in connection with this action
including the costs associated with notice an class administration.
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12.  For such other and further relief as is just and equitable in the premises.
DATED This/ 7 7_day of June, 2010,

LOJEK LAW OFFICES, CHTD.

ByCZZQ/QL‘

Donald W. Lojek

GORDON LAW OFFICES

2 S BN

Bruce S. Bistline

DEMAND FOR JURY TRIAL

Plaintiffs hereby demand, pursuant to Rule 38 I.R.C.P. a trial by jury on any and all issues

properly triable by jury in this action. Plaintiffs will not stipulate to a jury of less than 12

L) -

Donald W-Tojek
Attorney for Plaintiffs

persons.
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Richard E. Hall
ISB #1253; reh@hallfarley.com

Keely E. Duke

ISB #6044; ked@hallfarley.com F I L D
HALL, FARLEY, OBERRECHT & BLANTON, P.A. AM. PM.
702 West Idaho, Suite 700 ' /
Post Office Box 1271 JUL 0 l 2010

Boise, Idaho 83701 CANYON COUNTY CLERK
Telephone: (208) 395-8500 D. BUTLER, DEPUTY

Facsimile: (208) 395-8585
W:\3\3-461 9\PLEADINGS\Answer.doc

Attorneys for Defendants
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

CDA DAIRY QUEEN, INC., and

DISCOVERY CARE CENTRE, LLC OF Case No. CV 09-13607-C
SALMON,
Plaintiffs, ANSWER TO PLAINTIFFS’ FIRST
AMENDED CLASS ACTION
VS. COMPLAINT AND DEMAND FOR
JURY TRIAL

THE IDAHO STATE INSURANCE
FUND, JAMES M. ALCORN, in his
official capacity as its Manager, and
WILLIAM DEAL, WAYNE MEYER,
GERALD GEDDES, JOHN GOEDDE,
ELAINE MARTIN, MARK
SNODGRASS, RODNEY A. HIGGINS,
TERRY GESTRIN and MAX BLACK and
STEVE LANDON, in their capacity as
members of the Board of Directors of the
State Insurance Fund,

Defendants.

COME NOW defendants The Idaho State Insurance Fund, James M. Alcorn in his
official capacity as its Manager, and William Deal, Gerald Geddes, John Goedde, Elaine Martin,

Mark Snodgrass, Rodney A. Higgins, Terry Gestrin, Max Black, and Steve Landon in their
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capacity as members of the Board of Directors of the State Insurance Fund (collectively, the “SIF
defendants™), by and through their counsel of record, Hall, Farley, Oberrecht & Blanton, P.A.,
and in answer to plaintiffs’ First Amended Class Action Complaint and Demand for Jury Trial
(“ Amended Complaint™), admit, deny and allege as follows:

FIRST DEFENSE

Plaintiffs’ Amended Complaint, and each and every allegation contained therein, fails to
state a claim upon which relief may be granted.

SECOND DEFENSE

The SIF defendants deny each and every paragraph and allegation of plaintiffs’ Amended
Complaint unless specifically and expressly admitted in this document.

INTRODUCTION

With respect to the allegations contained in the “Introduction” to plaintiffs’ Amended
Complaint, such allegations in many instances do not require a response because they are
preliminary statements as to the filing of the action. To the extent a response is required with
respect to any statement or allegation contained in the introductory paragraph, the SIF defendants
deny any and all allegations, including plaintiffs’ characterizations, contained within the
introduction of plaintiffs’ Amended Complaint as an outright denial and/or due to lack of
sufficient information or knowledge.

PART I: PARTIES

1. The SIF defendants are without sufficient information or knowledge to admit or
deny the allegations contained in paragraph 1 of plaintiffs’ Amended Complaint and, therefore,
deny the same.

2. The SIF defendants admit the allegations contained in paragraph 2 of plaintiffs’
Amended Complaint.
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3. The SIF defendants admit the allegations contained in paragraph 3 of plaintiffs’
Amended Complaint.

4, The SIF defendants admit the allegations contained in paragraph 4 of plaintiffs’
Amended Complaint.

5. With respect to the allegations contained in paragraph 5 of plaintiffs’ Amended
Complaint, the SIF defendants admit that the State Insurance Fund (“SIF”) is governed by a
board of five directors, all of whom are appointed by the Governor. The SIF defendants further
admit that William Deal, Wayne Meyer, Gerald Geddes, John Goedde, Elaine Martin, Mark
Snodgrass, Rodney A. Higgins, Terry Gestrin, Max Black, and Steve Landon all served (or are
serving) on the board of directors for the SIF. The SIF defendants further admit that John
Goedde, Rodney Higgins, Terry Gestrin, Max Black, and Steve Landon presently serve on the
board of directors for the SIF. However, the SIF defendants deny the dates plaintiffs identified as
the dates of service by those individuals on the board of directors for the SIF.

6. The SIF defendants admit the allegations contained in paragraph 6 of plaintiffs’
Amended Complaint.

PART II: FACTUAL ALLEGATIONS

7. The SIF defendants are without sufficient information or knowledge to admit or
deny the allegations contained in paragraph 7 of plaintiffs’ Amended Complaint and, therefore,
deny the same.

8. The SIF defendants are without sufficient information or knowledge to admit or
deny the allegations contained in paragraph 8 of plaintiffs’ Amended Complaint and, therefore,
deny the same.

9. The SIF defendants deny the allegations, including plaintiffs’ characterizations,
contained in paragraph 9 of plaintiffs’ Amended Complaint.
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10.  The SIF defendants deny the allegations contained in paragraph 10 of plaintiffs’
Amended Complaint, as Idaho Code §72-915 had been repealed by June 30, 2009, and as the
language of Idaho Code §72-915 prior to repeal speaks for itself. Further, the SIF defendants
deny all allegations, including plaintiffs’ characterizations, contained within the last paragraph of
paragraph 10 of plaintiffs’ Amended Complaint.

11.  With respect to the allegations contained in paragraph 11 of plaintiffs> Amended
Complaint, the SIF defendants admit only that the repeal of Idaho Code §72-915 was signed by
the Governor on May 6, 2009, with a stated retroactive effective date of January 1, 2003. The
SIF defendants deny all other allegations, including plaintiffs’ characterizations, contained in
paragraph 11 of plaintiffs’ Amended Complaint.

12.  With respect to the first and second sentences of paragraph 12 of plaintiffs’
Amended Complaint, the SIF defendants deny those allegations given that plaintiffs’ use of, and
reliance on, the terms “all relevant years” and “a few days” is vague and ambiguous. The SIF
defendants deny any and all allegations contained in the third, fourth, fifth, and sixth sentences of
paragraph 12, including plaintiffs’ characterizations.

13.  The SIF defendants are without sufficient information or knowledge to admit or
deny the allegations contained in the first sentence of paragraph 13 of plaintiffs’ Amended
Complaint and, therefore, deny the same. The SIF defendants deny any and all allegations
contained in the second sentence of paragraph 13, including plaintiffs’ characterizations.

PART III: CLASS ACTION ALLEGATIONS

14.  Paragraph 14 does not contain an allegation for which a response is required. To
the extent a response is required, the SIF defendants deny paragraph 14 of plaintiffs’ Amended

Complaint.
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15.  The SIF defendants are without sufficient information or knowledge to admit or
deny the allegations contained in paragraph 15 of plaintiffs’ Amended Complaint and, therefore,
denies the same.

16.  With respect to the first sentence of paragraph 16 of plaintiffs’ Amended
Complaint, the SIF defendants deny that sentence. With respect to the remaining three sentences
contained within paragraph 16, the SIF defendants deny those allegations given that plaintiffs’
use of the term “issued” is vague and ambiguous.

17. The SIF defendants deny any and all allegations, including plaintiffs’
characterizations, contained within paragraph 17 of plaintiffs’ Amended Complaint.

18. The SIF defendants deny the first sentence of paragraph 18 of plaintiffs’
Amended Complaint. With respect to the remaining two sentences of that paragraph, the SIF
defendants are without sufficient information or knowledge to admit or deny the allegations
contained in those two sentences and, therefore, denies the same.

19.  With respect to the first sentence in paragraph 19 of plaintiffs’ Amended
Complaint, such sentence does not appear to require a response by the SIF defendants. To the
extent a response is required, the SIF defendants deny the first sentence of paragraph 19 of
plaintiffs’ Amended Complaint. With respect to the remaining allegations contained within
paragraph 19 of plaintiffs’ Amended Complaint, the SIF defendants deny those allegations either
as being untrue and/or due to a lack of sufficient knowledge or information.

20.  The SIF defendants are without sufficient information or knowledge to admit or
deny the allegations contained in paragraph 20 of plaintiffs’ Amended Complaint and, therefore,
denies the same.

21.  Paragraph 21 of plaintiffs’ Amended Complaint seeks a legal conclusion for
which a response is not required. To the extent it is deemed a response is required, the SIF

ANSWER TO PLAINTIFFS’ FIRST AMENDED CLASS ACTION COMPLAINT AND DEMAND FOR JURY
TRIAL -5

000045



defendants deny any and all allegations, including plaintiffs’ characterizations, contained within
paragraph 21 of plaintiffs’ Amended Complaint.

22.  Paragraph 22 of plaintiffs’ Amended Complaint seeks a legal conclusion for
which a response is not required. To the extent it is deemed a response is required, the SIF
defendants deny any and all allegations, including plaintiffs’ characterizations, contained within
paragraph 22 of plaintiffs’ Amended Complaint.

23.  Paragraph 22(a) of plaintiffs’ Amended Complaint seeks a legal conclusion for
which a response is not required. To the extent it is deemed a response is required, the SIF
defendants deny any and all allegations, including plaintiffs’ characterizations, contained within
paragraph 22(a) of plaintiffs’ Amended Complaint.

24.  Paragraph 22(b) of plaintiffs’ Amended Complaint seeks a legal conclusion for
which a response is not required. To the extent it is deemed a response is required, the SIF
defendants deny any and all allegations, including plaintiffs’ characterizations, contained within
paragraph 22(b) of plaintiffs’ Amended Complaint.

25.  Paragraph 22(c) of plaintiffs’ Amended Complaint seeks a legal conclusion for
which a response is not required. To the extent it is deemed a response is required, the SIF
defendants deny any and all allegations, including plaintiffs’ characterizations, contained within
paragraph 22(c) of plaintiffs’ Amended Complaint.

26.  Paragraph 22(d) of plaintiffs’ Amended Complaint seeks a legal conclusion for
which a response is not required. To the extent it is deemed a response is required, the SIF
defendants deny any and all allegations, including plaintiffs’ characterizations, contained within
paragraph 22(d) of plaintiffs’ Amended Complaint.

27.  Paragraph 22(e) of plaintiffs’ Amended Complaint seeks a legal conclusion for
which a response is not required. To the extent it is deemed a response is required, the SIF

ANSWER TO PLAINTIFFS’ FIRST AMENDED CLASS ACTION COMPLAINT AND DEMAND FOR JURY
TRIAL -6

000046



defendants deny any and all allegations, including plaintiffs’ characterizations, contained within
paragraph 22(e) of plaintiffs’ Amended Complaint.

28.  Paragraph 22(f) of plaintiffs’ Amended Complaint seeks a legal conclusion for
which a response is not required. To the extent it is deemed a response is required, the SIF
defendants deny any and all allegations, including plaintiffs’ characterizations, contained within
paragraph 22(f) of plaintiffs’ Amended Complaint.

29.  Paragraph 22(g) of plaintiffs’ Amended Complaint seeks a legal conclusion for
which a response is not required. To the extent it is deemed a response is required, the SIF
defendants deny any and all allegations, including plaintiffs’ characterizations, contained within
paragraph 22(g) of plaintiffs’ Amended Complaint.

30.  Paragraph 22(h) of plaintiffs’ Amended Complaint seeks a legal conclusion for
which a response is not required. To the extent it is deemed a response is required, the SIF
defendants deny any and all allegations, including plaintiffs’ characterizations, contained within
paragraph 22(h) of plaintiffs’ Amended Complaint.

31.  Paragraph 22(i) of plaintiffs’ Amended Complaint seeks a legal conclusion for
which a response is not required. To the extent it is deemed a response is required, the SIF
defendants deny any and all allegations, including plaintiffs’ characterizations, contained within
paragraph 22(i) of plaintiffs’ Amended Complaint.

COUNT I: DECLARATORY RELIEF — PAYMENT OF DIVIDENDS

32.  Paragraph 23 of plaintiffs’ Amended Complaint does not appear to require a
response by the SIF defendants. To the extent a response is required, the SIF defendants deny
any and all claims or relief for declaratory judgment prosecuted by plaintiffs in this action.

33. The SIF defendants deny any and all allegations, including plaintiffs’
characterizations, contained within paragraph 24 of plaintiffs’ Amended Complaint.
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34. The SIF defendants deny any and all allegations, including plaintiffs’
characterizations, contained within paragraph 24(a) of plaintiffs’ Amended Complaint.

35. The SIF defendants deny any and all allegations, including plaintiffs’
characterizations, contained within paragraph 24(b) of plaintiffs’ Amended Complaint.

36. The SIF defendants deny any and all allegations, including plaintiffs’
characterizations, contained within paragraph 24(c) of plaintiffs’ Amended Complaint.

37.  Paragraph 25 of plaintiffs’ Amended Complaint contains a legal conclusion for
which a response is not required by the SIF defendants. To the extent it is deemed that the SIF
defendants are responsible for responding to this paragraph, the SIF defendants deny any and all
allegations, including plaintiffs’ characterizations, contained within paragraph 25 of plaintiffs’
Amended Complaint.

38.  Paragraph 26 of plaintiffs’ Amended Complaint contains a legal conclusion for
which a response is not required by the SIF defendants. To the extent it is deemed that the SIF
defendants are responsible for responding to this paragraph, the SIF defendants deny any and all
allegations, including plaintiffs’ characterizations, contained within paragraph 26 of plaintiffs’
Amended Complaint.

39.  Paragraph 27 of plaintiffs’ Amended Complaint contains a legal conclusion for
which a response is not required by the SIF defendants. To the extent it is deemed that the SIF
defendants are responsible for responding to this paragraph, the SIF defendants deny any and all
allegations, including plaintiffs’ characterizations, contained within paragraph 27 of plaintiffs’
Amended Complaint.

40. The SIF defendants deny any and all allegations, including plaintiffs’

characterizations, contained within paragraph 28 of plaintiffs’ Amended Complaint.
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COUNT 1I: DECLARATORY RELIEF - INJUNCTION

41.  Paragraph 29 of plaintiffs’ Amended Complaint does not appear to require a
response by the SIF defendants. To the extent a response is required, the SIF defendants deny
any and all claims or relief for declaratory judgment prosecuted by plaintiffs in this action.

42,  Paragraph 30 of plaintiffs’ Amended Complaint contains a legal conclusion for
which a response is not required by the SIF defendants. To the extent it is deemed that the SIF
defendants are responsible for responding to this paragraph, the SIF defendants deny any and all
allegations, including plaintiffs’ characterizations, contained within paragraph 30 of plaintiffs’
Amended Complaint.

43. The SIF defendants deny any and all allegations, including plaintiffs’
characterizations, contained within paragraph 31 of plaintiffs’ Amended Complaint.

COUNT III: DAMAGES

44.  Paragraph 32 of plaintiffs’ Amended Complaint does not appear to require a
response by the SIF defendants. To the extent a response is required, the SIF defendants deny
any and all claims or relief for declaratory judgment prosecuted by plaintiffs in this action,

45. The SIF defendants deny any and all allegations, including plaintiffs’
characterizations, contained within paragraph 33 of plaintiffs’ Amended Complaint.

46. The SIF defendants deny any and all allegations, including plaintiffs’
characterizations, contained within paragraph 34 of plaintiffs’ Amended Complaint.

47. The SIF defendants deny any and all allegations, including plaintiffs’
characterizations, contained within paragraph 35 of plaintiffs’ Amended Complaint.

48. The SIF defendants deny any and all allegations, including plaintiffs’

characterizations, contained within plaintiffs’ prayer for relief.
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THIRD DEFENSE

Plaintiffs’ claims are barred under the doctrine of laches, unclean hands, waiver and/or
estoppel under the circumstances asserted in the Amended Complaint.

FOURTH DEFENSE

Any damages that plaintiffs allegedly suffered resulted from the acts or omissions of
others for whom defendants are not liable.

FIFTH DEFENSE

Plaintiffs have failed to mitigate their damages.

SIXTH DEFENSE

Plaintiffs lack standing to assert the causes of action alleged in plaintiffs’ Amended
Complaint.
SEVENTH DEFENSE
Plaintiffs have not complied with all conditions precedent to bringing this action.

EIGHTH DEFENSE

Neither the allegations in the Amended Complaint, nor the facts related to this subject
matter of this action, call for class action certification. The SIF defendants reserve the right to
contest any motion or request for certification plaintiffs may file.

NINTH DEFENSE
Plaintiffs’ damages, if any, were not proximately caused by the conduct of defendants.

TENTH DEFENSE

Some or all of plaintiffs’ claims are barred by the applicable statute of limitations, Idaho

Code §§ 5-215, 5-217, 5-218, 5-224, and/or 5-237.
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ELEVENTH DEFENSE
Plaintiffs have failed to comply with the requirements of the Idaho Tort Claims Act,
Idaho Code § 6-901, et seq.

TWELFTH DEFENSE

At all times material hereto, the SIF, Mr. Alcorn, and the Directors of the Board of the
SIF acted in accordance with Idaho Code § 72-901, ef seq.
THIRTEENTH DEFENSE
The repeal of Idaho Code §72-915 was signed by the Governor on May 6, 2009, with a
retroactive effective date of January 1, 2003, and, as such, no action based upon Idaho Code §72-

915 can be maintained.

FOURTEENTH DEFENSE

Plaintiffs have failed to join an indispensible party; to wit, plaintiffs have failed to serve
the Attorney General’s Office, as required by Idaho Code §10-1211.

FIFTEENTH DEFENSE

Plaintiffs cannot any claims arising out of, or otherwise sounding in, contract, as the SIF
insurance policy does not provide for the payment of a dividend to policyholders.

RESERVATION OF DEFENSES

The SIF defendants, by virtue of pleading a defense above, do not admit that said defense
is an afﬁrmgtive defense within the meaning of applicable law, and the SIF defendants do not
thereby assume a burden of proof or production not otherwise imposed upon it as a matter of
law. In addition, in asserting any of the above defenses, the SIF defendants do not admit any
fault, responsibility, liability or damage but, to the contrary, expressly denies the same.

Discovery has yet to commence, the results of which may disclose the existence of facts
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supporting further and additional defenses. The SIF defendants, therefore, reserve the right to

seek leave of this Court to amend its Answer as it deems appropriate.

REQUEST FOR ATTORNEY FEES

As a result of the filing of this action by the plaintiffs, the SIF defendants have been
required to obtain the services of Hall, Farley, Oberrecht & Blanton, P.A., Boise, Idaho to defend
this action, and has and will continue to incur reasonable attorney fees based upon the time
expended in such defense. The SIF defendants allege and hereby makes a claim against
plaintiffs for attorney fees and costs incurred pursuant to the provisions Idaho Code §§ 12-120,
12-121, 12-123, 41-1839, Rule 54 of the Idaho Rules of Civil Procedure, and any other

appropriate provision of law.

PRAYER FOR RELIEF

Wherefore, the SIF defendants pray for judgment as follows:

1. That plaintiffs take nothing against the SIF defendants by way of their Amended
Complaint and that the Amended Complaint be dismissed with prejudice;

2. That the SIF defendants be awarded their costs and reasonable attorney fees
incurred in the defense of this action; and

3. For such other and further relief as the Court may deem just and proper.

~f
DATED this | day of July, 2010.

HALL, FARLEY, OBE
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the | Al day of July, 2010, I caused to be served a true
copy of the foregoing document, by the method indicated below, and addressed to each of the
following:

Donald W. Lojek X U.S. Mail, Postage Prepaid
Lojek Law Offices, Chtd. ___ Hand Delivered

623 West Hays Street ___ Overnight Mail

Boise, ID 83702 ____ Telecopy

Fax No.: (208) 345-0050 _ Emalil

Attorneys for Plaintiffs

Philip Gordon X U.S. Mail, Postage Prepaid
Bruce S. Bistline ‘ ___ Hand Delivered

Gordon Law Offices ___ Ovemight Mail

623 West Hays Street ___ Telecopy

Boise, ID 83702 Email
Fax No.: (208) 345-0050

Attorneys for Plaintiffs

Richard /
KecelirE\.]%LHe U
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W
k0,

Richard E. Hall

ISB #1253; reh@hallfarley.com JUL 21 2010

Keely E. Duke L@
ISB #6044; ked@hallfarley.com CANYON COUNTY C

HALL, FARLEY, OBERRECHT & BLANTON, P.A. C DOCKINS, DEPUTY

702 West Idaho, Suite 700
Post Office Box 1271
Boise, Idaho 83701
Telephone: (208) 395-8500

Facsimile: (208) 395-8585
W:A3\3-461 9\PLEADINGS\Answer - 1st Amend.doc

Attorneys for Defendants
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

CDA DAIRY QUEEN, INC., and

» DISCOVERY CARE CENTRE, LLC OF Case No. CV 09-13607-C
SALMON,
Plaintiffs, FIRST AMENDED ANSWER TO
PLAINTIFFS’ FIRST AMENDED
vs. CLASS ACTION COMPLAINT AND
DEMAND FOR JURY TRIAL

THE IDAHO STATE INSURANCE
FUND, JAMES M. ALCORN, in his
official capacity as its Manager, and
WILLIAM DEAL, WAYNE MEYER,
GERALD GEDDES, JOHN GOEDDE,
ELAINE MARTIN, MARK
SNODGRASS, RODNEY A. HIGGINS,
TERRY GESTRIN and MAX BLACK and
STEVE LANDON, in their capacity as
members of the Board of Directors of the
State Insurance Fund,

Defendants.

COME NOW defendants The Idaho State Insurance Fund, James M. Alcorn in his
official capacity as its Manager, and William Deal, Gerald Geddes, John Goedde, Elaine Martin,

Mark Snodgrass, Rodney A. Higgins, Terry Gestrin, Max Black, and Steve Landon in their
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capacity as members of the Board of Directors of the State Insurance Fund (collectively, the “SIF
defendants™), by and through their counsel of record, Hall, Farley, Oberrecht & Blanton, P.A.,
and in answer to plaintiffs’ First Amended Class Action Complaint and Demand for Jury Trial
(“Amended Complaint”), admit, deny and allege as follows:

FIRST DEFENSE

Plaintiffs’ Amended Complaint, and each and every allegation contained therein, fails to

state a claim upon which relief may be granted.

SECOND DEFENSE

The SIF defendants deny each and every paragraph and allegation of plaintiffs’ Amended
Complaint unless specifically and expressly admitted in this document.

INTRODUCTION

With respect to the allegations contained in the “Introduction” to plaintiffs’ Amended
Complaint, such allegations in many instances do not require a response because they are
preliminary statements as to the filing of the action. To the extent a response is required with
respect to any statement or allegation contained in the introductory paragraph, the SIF defendants
deny any and all allegations, including plaintiffs’ characterizations, contained within the
introduction of plaintiffs’ Amended Complaint as an outright denial and/or due to lack of

sufficient information or knowledge.

PART I: PARTIES

1. The SIF defendants are without sufficient information or knowledge to admit or
deny the allegations contained in paragraph 1 of plaintiffs’ Amended Complaint and, therefore,

deny the same.

2. The SIF defendants admit the allegations contained in paragraph 2 of plaintiffs’
Amended Complaint.
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3. The SIF defendants admit the allegations contained in paragraph 3 of plaintiffs’
Amended Complaint.

4. The SIF defendants admit the allegations contained in paragraph 4 of plaintiffs’
Amended Complaint.

5. With respect to the allegations contained in paragraph 5 of plaintiffs’ Amended
Complaint, the SIF defendants admit that the State Insurance Fund (“SIF”) is governed by a
board of five directors, all of whom are appointed by the Governor. The SIF defendants further
admit that William Deal, Wayne Meyer, Gerald Geddes, John Goedde, Elaine Martin, Mark
Snodgrass, Rodney A. Higgins, Terry Gestrin, Max Black, and Steve Landon all served (or are
serving) on the board of directors for the SIF. The SIF defendants further admit that John
Goedde, Rodney Higgins, Terry Gestrin, Max Black, and Steve Landon presently serve on the
board of directors for the SIF. However, the SIF defendants deny the dates plaintiffs identified as
the dates of service by those individuals on the board of directors for the SIF.

6. The SIF defendants admit the allegations contained in paragraph 6 of plaintiffs’
Amended Complaint.

PART II: FACTUAL ALLEGATIONS

7. The SIF defendants are without sufficient information or knowledge to admit or
deny the allegations contained in paragraph 7 of plaintiffs’ Amended Complaint and, therefore,
deny the same.

8. The SIF defendants are without sufficient information or knowledge to admit or
deny the allegations contained in paragraph 8 of plaintiffs’ Amended Complaint and, therefore,
deny the same.

9. The SIF defendants deny the allegations, including plaintiffs’ characterizations,
contained in paragraph 9 of plaintiffs’ Amended Complaint.

FIRST AMENDED ANSWER TO PLAINTIFFS’ FIRST AMENDED CLASS ACTION COMPLAINT AND
DEMAND FOR JURY TRIAL -3

000056



10.  The SIF defendants deny the allegations contained in paragraph 10 of plaintiffs’
Amended Complaint, as Idaho Code §72-915 had been repealed by June 30, 2009, and as the
language of Idaho Code §72-915 prior to repeal speaks for itself. Further, the SIF defendants
deny all allegations, including plaintiffs’ characterizations, contained within the last paragraph of
paragraph 10 of plaintiffs’ Amended Complaint.

11.  With respect to the allegations contained in paragraph 11 of plaintiffs’ Amended
Complaint, the SIF defendants admit only that the repeal of Idaho Code §72-915 was signed by
the Governor on May 6, 2009, with a stated retroactive effective date of January 1, 2003. The
SIF defendants deny all other allegations, including plaintiffs’ characterizations, contained in
paragraph 11 of plaintiffs’ Amended Complaint.

12.  With respect to the first and second sentences of paragraph 12 of plaintiffs’
Amended Complaint, the SIF defendants deny those allegations given that plaintiffs’ use of, and
reliance on, the terms “all relevant years” and “a few days” is vague and ambiguous. The SIF
defendants deny any and all allegations contained in the third, fourth, fifth, and sixth sentences of
paragraph 12, including plaintiffs’ characterizations.

13.  The SIF defendants are without sufficient information or knowledge to admit or
deny the allegations contained in the first sentence of paragraph 13 of plaintiffs’ Amended
Complaint and, therefore, deny the same. The SIF defendants deny any and all allegations
contained in the second sentence of paragraph 13, including plaintiffs’ characterizations.

PART III: CLASS ACTION ALLEGATIONS

14.  Paragraph 14 does not contain an allegation for which a response is required. To
the extent a response is required, the SIF defendants deny paragraph 14 of plaintiffs’ Amended

Complaint.

FIRST AMENDED ANSWER TO PLAINTIFFS’ FIRST AMENDED CLASS ACTION COMPLAINT AND
DEMAND FOR JURY TRIAL -4

00005/



15.  The SIF defendants are without sufficient information or knowledge to admit or
deny the allegations contained in paragraph 15 of plaintiffs’ Amended Complaint and, therefore,
denies the same.

16.  With respect to the first sentence of paragraph 16 of plaintiffs’ Amended
Complaint, the SIF defendants deny that sentence. With respect to the remaining three sentences
contained within paragraph 16, the SIF defendants deny those allegations given that plaintiffs’
use of the term “issued” is vague and ambiguous.

17.  The SIF defendants deny any and all allegations, including plaintiffs’
characterizations, contained within paragraph 17 of plaintiffs’ Amended Complaint.

18.  The SIF defendants deny the first sentence of paragraph 18 of plaintiffs’
Amended Complaint. With respect to the remaining two sentences of fhat paragraph, the SIF
defendants are without sufficient information or knowledge to admit or deny the allegations
contained in those two sentences and, therefore, denies the same.

19.  With respect to the first sentence in paragraph 19 of plaintiffs’ Amended
Complaint, such sentence does not appear to require a response by the SIF defendants. To the
extent a response is required, the SIF defendants deny the first sentence of paragraph 19 of
plaintiffs’ Amended Complaint. With respect to the remaining allegations contained within
paragraph 19 of plaintiffs’ Amended Complaint, the SIF defendants deny those allegations either
as being untrue and/or due to a lack of sufficient knowledge or information.

20.  The SIF defendants are without sufficient information or knowledge to admit or
deny the allegations contained in paragraph 20 of plaintiffs’ Amended Complaint and, therefore,
denies the same.

21.  Paragraph 21 of plaintiffs’ Amended Complaint seeks a legal conclusion for
which a response is not required. To the extent it is deemed a response is required, the SIF
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defendants deny any and all allegations, including plaintiffs’ characterizations, contained within
paragraph 21 of plaintiffs’ Amended Complaint.

22.  Paragraph 22 of plaintiffs’ Amended Complaint seeks a legal conclusion for
which a response is not required. To the extent it is deemed a response is required, the SIF
defendants deny any and all allegations, including plaintiffs’ characterizations, contained within
paragraph 22 of plaintiffs’ Amended Complaint.

23.  Paragraph 22(a) of plaintiffs’ Amended Complaint seeks a legal conclusion for
which a response is not required. To the extent it is deemed a response is required, the SIF
defendants deny any and all allegations, including plaintiffs’ characterizations, contained within
paragraph 22(a) of plaintiffs’ Amended Complaint.

24,  Paragraph 22(b) of plaintiffs’ Amended Complaint seeks a legal conclusion for
which a response is not required. To the extent it is deemed a response is required, the SIF
defendants deny any and all allegations, including plaintiffs’ characterizations, contained within
paragraph 22(b) of plaintiffs’ Amended Complaint.

25.  Paragraph 22(c) of plaintiffs’ Amended Complaint seeks a legal conclusion for
which a response is not required. To the extent it is deemed a response is required, the SIF
defendants deny any and all allegations, including plaintiffs’ characterizations, contained within
paragraph 22(c) of plaintiffs’ Amended Complaint.

26.  Paragraph 22(d) of plaintiffs’ Amended Complaint seeks a legal conclusion for
which a response is not required. To the extent it is deemed a response is required, the SIF
defendants deny any and all allegations, including plaintiffs’ characterizations, contained within
paragraph 22(d) of plaintiffs’ Amended Complaint.

27.  Paragraph 22(e) of plaintiffs’ Amended Complaint seeks a legal conclusion for
which a response is not required. To the extent it is deemed a response is required, the SIF
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defendants deny any and all allegations, including plaintiffs’ characterizations, contained within
paragraph 22(e) of plaintiffs’ Amended Complaint.

28.  Paragraph 22(f) of plaintiffs’ Amended Complaint seeks a legal conclusion for
which a response is not required. To the extent it is deemed a response is required, the SIF
defendants deny any and all allegations, including plaintiffs’ characterizations, contained within
paragraph 22(f) of plaintiffs’ Amended Complaint.

29.  Paragraph 22(g) of plaintiffs’ Amended Complaint seeks a legal conclusion for
which a response is not required. To the extent it is deemed a response is required, the SIF
defendants deny any and all allegations, including plaintiffs’ characterizations, contained within
paragraph 22(g) of plaintiffs’ Amended Complaint.

30.  Paragraph 22(h) of plaintiffs’ Amended Complaint seeks a legal conclusion for
which a response is not required. To the extent it is deemed a response is required, the SIF
defendants deny any and all allegations, including plaintiffs’ characterizations, contained within
paragraph 22(h) of plaintiffs’ Amended Complaint.

31.  Paragraph 22(i) of plaintiffs’ Amended Complaint seeks a legal conclusion for
which a response is not required. To the extent it is deemed a response is required, the SIF
defendants deny any and all allegations, including plaintiffs’ characterizations, contained within
paragraph 22(i) of plaintiffs’ Amended Complaint.

COUNTI: DECLARATORY RELIEF - PAYMENT OF DIVIDENDS

32.  Paragraph 23 of plaintiffs’ Amended Complaint does not appear to require a
response by the SIF defendants. To the extent a response is required, the SIF defendants deny
any and all claims or relief for declaratory judgment prosecuted by plaintiffs in this action.

33. The SIF defendants deny any and all allegations, including plaintiffs’
characterizations, contained within paragraph 24 of plaintiffs’ Amended Complaint.
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34. The SIF defendants deny any and all allegations, including plaintiffs’
characterizations, contained within paragraph 24(a) of plaintiffs’ Amended Complaint.

35, The SIF defendants deny any and all allegations, including plaintiffs’
characterizations, contained within paragraph 24(b) of plaintiffs’ Amended Complaint.

36. The SIF defendants deny any and all allegations, including plaintiffs’
characterizations, contained within paragraph 24(c) of plaintiffs’ Amended Complaint.

37.  Paragraph 25 of plaintiffs’ Amended Complaint contains a legal conclusion for
which a response is not required by the SIF defendants. To the extent it is deemed that the SIF
defendants are responsible for responding to this paragraph, the SIF defendants deny any and all
allegations, including plaintiffs’ characterizations, contained within paragraph 25 of plaintiffs’
Amended Complaint.

38.  Paragraph 26 of plaintiffs’ Amended Complaint contains a legal conclusion for
which a response is not required by the SIF defendants. To the extent it is deemed that the SIF
defendants are responsible for responding to this paragraph, the SIF defendants deny any and all
allegations, including plaintiffs’ characterizations, contained within paragraph 26 of plaintiffs’
Amended Complaint.

39.  Paragraph 27 of plaintiffs’ Amended Complaint contains a legal conclusion for
which a response is not required by the SIF defendants. To the extent it is deemed that the SIF
defendants are responsible for responding to this paragraph, the SIF defendants deny any and all
allegations, including plaintiffs’ characterizations, contained within paragraph 27 of plaintiffs’
Amended Complaint.

40. The SIF defendants deny any and all allegations, including plaintiffs’

characterizations, contained within paragraph 28 of plaintiffs’ Amended Complaint.
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COUNT II: DECLARATORY RELIEF - INJUNCTION

41.  Paragraph 29 of plaintiffs’ Amended Complaint does not appear to require a
response by the SIF defendants. To the extent a response is required, the SIF defendants deny
any and all claims or relief for declaratory judgment prosecuted by plaintiffs in this action.

42.  Paragraph 30 of plaintiffs’ Amended Complaint contains a legal conclusion for
which a response is not required by the SIF defendants. To the extent it is deemed that the SIF
defendants are responsible for responding to this paragraph, the SIF defendants deny any and all
allegations, including plaintiffs’ characterizations, contained within paragraph 30 of plaintiffs’
Amended Complaint.

43. The SIF defendants deny any and all allegations, including plaintiffs’
characterizations, contained within paragraph 31 of plaintiffs’ Amended Complaint.

COUNT I1I: DAMAGES

44,  Paragraph 32 of plaintiffs’ Amended Complaint does not appear to require a
response by the SIF defendants. To the extent a response is required, the SIF defendants deny
any and all claims or relief for declaratory judgment prosecuted by plaintiffs in this action.

45. The SIF defendants deny any and all allegations, including plaintiffs’
characterizations, contained within paragraph 33 of plaintiffs’ Amended Complaint.

46. The SIF defendants deny any and all allegations, including plaintiffs’
characterizations, contained within paragraph 34 of plaintiffs’ Amended Complaint.

47. The SIF defendants deny any and all allegations, including plaintiffs’
characterizations, contained within paragraph 35 of plaintiffs’ Amended Complaint.

48. The SIF defendants deny any and all allegations, including plaintiffs’

characterizations, contained within plaintiffs’ prayer for relief.
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THIRD DEFENSE

Plaintiffs’ claims are barred under the doctrine of laches, unclean hands, waiver and/or
estoppel under the circumstances asserted in the Amended Complaint.

FOURTH DEFENSE

Any damages that plaintiffs allegedly suffered resulted from the acts or omissions of
others for whom defendants are not liable.

FIFTH DEFENSE

Plaintiffs have failed to mitigate their damages.

SIXTH DEFENSE

Plaintiffs lack standing to assert the causes of action alleged in plaintiffs’ Amended
Complaint.

SEVENTH DEFENSE

Plaintiffs have not complied with all conditions precedent to bringing this action.

EIGHTH DEFENSE

Neither the allegations in the Amended Complaint, nor the facts related to this subject
matter of this action, call for class action certification. The SIF defendants reserve the right to
contest any motion or request for certification plaintiffs may file.

NINTH DEFENSE

Plaintiffs’ damages, if any, were not proximately caused by the conduct of defendants.

TENTH DEFENSE

Some or all of plaintiffs’ claims are barred by the applicable statute of limitations, Idaho

Code §§ 5-215, 5-217, 5-218, 5-224, and/or 5-237.
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ELEVENTH DEFENSE

Plaintiffs have failed to comply with the requirements of the Idaho Tort Claims Act,

Idaho Code § 6-901, et seq.

TWELFTH DEFENSE

At all times material hereto, the SIF, Mr. Alcorn, and the Directors of the Board of the
SIF acted in accordance with Idaho Code § 72-901, et seq.

THIRTEENTH DEFENSE

The repeal of Idaho Code §72-915 was signed by the Governor on May 6, 2009, with a
retroactive effective date of January 1, 2003, and, as such, no action based upon Idaho Code §72-

915 can be maintained.

FOURTEENTH DEFENSE

Plaintiffs have failed to join an indispensible party; to wit, plaintiffs have failed to serve
the Attorney General’s Office, as required by Idaho Code §10-1211.

FIFTEENTH DEFENSE

Plaintiffs cannot any claims arising out of, or otherwise sounding in, contract, as the SIF
insurance policy does not provide for the payment of a dividend to policyholders.

SIXTEENTH DEFENSE

SIF made dividend payments to certain of plaintiffs which, in some dividend periods, was
in excess of a pro rata amount, which overpayment should serve as a set-off to liability, if any,
and/or should allow SIF recoupment of any such overpayments.

RESERVATION OF DEFENSES

The SIF defendants, by virtue of pleading a defense above, do not admit that said defense

is an affirmative defense within the meaning of applicable law, and the SIF defendants do not
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thereby assume a burden of proof or production not otherwise imposed upon them as a matter of
law. In addition, in asserting any of the above defenses, the SIF defendants do not admit any
fault, responsibility, liability or damage but, to the contrary, expressly deny the same. Discovery
has yet to commence, the results of which may disclose the existence of facts supporting further
and additional defenses. The SIF defendants, therefore, reserve the right to seek leave of this

Court to amend their Answer as they deem appropriate.

REQUEST FOR ATTORNEY FEES

As a result of the filing of this action by the plaintiffs, the SIF defendants have been
required to obtain the services of Hall, Farley, Oberrecht & Blanton, P.A., Boise, Idaho to defend
this action, and have and will continue to incur reasonable attorney fees based upon the time
expended in such defense. The SIF defendants allege and hereby make a claim against plaintiffs
for attorney fees and costs incurred pursuant to the provisions Idaho Code §§ 12-120, 12-121,
12-123, 41-1839, Rule 54 of the Idaho Rules of Civil Procedure, and any other appropriate

provision of law.

PRAYER FOR RELIEF

Wherefore, the SIF defendants pray for judgment as follows:

1. That plaintiffs take nothing against the SIF defendants by way of their Amended
Complaint and that the Amended Complaint be dismissed with prejudice;

2. That the SIF defendants be awarded their costs and reasonable attorney fees
incurred in the defense of this action; and

3. For such other and further relief as the Court may deem just and proper.
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Ny
DATED this Z! day of July, 2010.

HALL, FARLEY, OBERRECHT
& BLANTON, P.A.

Richard E. Haft=0f/thé/Fijm \
Keely E. Duke - Firm
Attorneys for Deféndants
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the Z&‘# day of July, 2010, I caused to be served a true
copy of the foregoing document, by the method indicated below, and addressed to each of the

following:

Donald W. Lojek U.S. Mail, Postage Prepaid
Lojek Law Offices, Chtd. Y Hand Delivered

623 West Hays Street Overnight Mail

Boise, ID 83702 Telecopy

Fax No.: (208) 345-0050 Email

Attorneys for Plaintiffs

Philip Gordon ____U.S. Malil, Postage Prepaid
Bruce S. Bistline M.  Hand Delivered

Gordon Law Offices ___ Overnight Mail

623 West Hays Street ___ Telecopy

Boise, ID 83702 ~ Email

Fax No.: (208) 345-0050
Attorneys for Plaintiffs

Richar' .
Keely E. D
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Donald W. Lojek ISBN 1395
LoJiek LAw OFFICES, CHTD
623 West Hays Street

Boise, ID 83701

Telephone:  208-343-7733
Facsimile: 208-345-0050

Philip Gordon ISBN 1996
Bruce S. Bistline ISBN 1988
GORDON LAW OFFICES
623 West Hays Street
Boise, ID 83702
Telephone: 208/345-7100
Facsimile: 208/345-0050

Attomeys for Plaintiffs and the Class

!,/:L’ fJ A.hlﬁ- E DP.M.
SEP 2 3 2010

CANYON COUNTY CLERK
J HEIDEMAN, DEPUTY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

CDA DAIRY QUEEN, INC., and DISCOVERY]
CARE CENTRE LLC OF SALMON,

Plaintiffs,
vs.

THE IDAHO STATE INSURANCE FUND,
JAMES M. ALCORN, in his official capacity as
its Manager, and WILLIAM DEAL, WAYNE
MEYER, GERALD GEDDES, JOHN
GOEDDE, ELAINE MARTIN, MARK
SNODGRASS, RODNEY A. HIGGINS,
TERRY GESTRIN AND MAX BLACK AND
STEVE LANDON in their capacity as
member’s of the Board of Directors of the State
Insurance Fund,

Defendants.

CASE NO. CV 09-13607-C

MOTION FOR PARTIAL SUMMARY
JUDGMENT

MOTION FOR PARTIAL SUMMARY JUDGMENT - Page 1
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COME NOW THE PLAINTIFFS and the members of the class and, pursuant to Rules 56
(a), (c) and (d) of the Idaho Rules of Civil Procedure, hereby move this Court for its Order,
finding and ordering that the repeal, by the 2009 Idaho Legislature, of Idaho Code § 72-915, is
unconstitutional, insofar as it is made retroactive to January 1, 2003.

The grounds for this Motion are as follows:

1. Article 1, Section 16 of the Constitution of the State of Idaho, which reads as follows:

No bill of attainder, ex post facto law, or law impairing the obligation of contracts
shall ever be passed.

2. The opinion of the Idaho Supreme Court in Farber v. Idaho State Insurance Fund 147
307, 208 P. 3d 289 (2009).

3. Idaho Code Section 10-1202, which allows the Court to enter a Declaratory
Judgment at the request of any person whose rights are affected by a statute.

Plaintiffs contention is that Farber established that employers who purchased policies of
insurance from the Fund up to and including six months prior to the effective day of the repeal of
Idaho Code § 72-915 had a right to receive and the Fund had an obligation to pay a pro rata
share of any dividend, based only on the size of each policyholder’s premium. Making the law
retroactive to January 1, 2003 would eliminate the Fund’s duty to comply with Idaho Code § 72-
915 as interpreted in Farber. Retroactive application of the statute would therefore clearly
impair the contractual obligation of the Defendant to pay the Plaintiffs and the members of the
class their portion of every dividend paid on or after January 1%, 2003.

WHEREFORE, Plaintiffs and the members of the class grant them partial summary
judgment, and find and declare that the repeal of Idaho Code § 72-915, if applied retroactively, is

unconstitutional, in that it violates Article 1, Section 16 of the Constitution of the State of Idaho.
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This Motion is supported by the Affidavit of Philip Gordon, one of the attorneys for the
Plaintiffs and the members of the class, and by an accompanying Memorandum of Law.
ORAL ARGUMENT IS REQUESTE

Respectfully submitted this 22' day of September, 2010.

TN

Dorkld W. Lojek

GQ FICES, CHTD.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on theZ of September, 2010, a true and correct copy of
the foregoing instrument was served on the following by the method indicated below, and
addressed as follows:

,PQ Hand Delivery Richard E. Hall
[ 1 U.S. Mail, postage paid Keely Duke
[ 1] Ovemight Express Mail Hall Farley Oberrecht & Blanton
[ 1] Facsimile Copy: 702 W. Idaho St. Ste. 700

395-8585 PO Box 1271
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Donald W. Lojek ISBN 1395

LoJEK LAW OFFICES, CHTD SEP 2 3 2010
623 West Hays Street
Boise, ID 83701 CANYON COUNTY CLERK

Telephone:  208-343-7733 J HEIDEMAN, DEPUTY

Facsimile: 208-345-0050

Philip Gordon ISBN 1996
Bruce S. Bistline ISBN 1988
GORDON LAW OFFICES
623 West Hays Street

Boise, ID 83702

Telephone: 208/345-7100
Facsimile: 208/345-0050

Attorneys for Plaintiffs and the Class
- IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

| CDA DAIRY QUEEN, INC., and DISCOVERY|
CARE CENTRE LLC OF SALMON,
CASE NO. CV 09-13607-C

AFFIDAVIT OF DONALD W. LOJEK IN
VS. SUPPORT OF PLAINTIFFS’ MOTION
FOR PARTIAL SUMMARY JUDGMENT

Plaintiffs,

THE IDAHO STATE INSURANCE FUND,
JAMES M. ALCORN, in his official capacity as
its Manager, and WILLIAM DEAL, WAYNE
MEYER, GERALD GEDDES, JOHN
GOEDDE, ELAINE MARTIN, MARK
SNODGRASS, RODNEY A. HIGGINS,
TERRY GESTRIN AND MAX BLACK AND
STEVE LANDON in their capacity as
member’s of the Board of Directors of the State
Insurance Fund,

Defendants.

Affidavit of Donald W. Lojek in Support of Plaintiffs’ Motion for Partial Summary Judgment 1
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STATE OF IDAHO )
: SS.

County of Ada )

DONALD W. LOJEK, being first duly sworn, upon oath, deposes and says:

I am one of the attorneys for the Plaintiffs in the above-entitled matter, and I make this
Affidavit based upon my personal and direct knowledge, unless otherwise stated herein.
Attached hereto as Exhibit A is a true and correct copy of my workers compensation policy

I received from the State Insurance Fund in 2006 pursuant to my request.

sT
DATED: September2/ 5 2010. LOJEK LAW OFFICES, CHTD.

(LY.

Donald W. Lojek

S
SUBSCRIBED AND SWORN to before me thissd/ __ day of September,2010.

Jm/[mam& '

...‘.u';"g';m.\‘ Notary Public for Idalo  °
e"@\)‘,‘..o f"ﬁo , Residing at Boise, Idaho
S 0% My Commission Expires: e /7 /2
Y 4 NOT,"P 2% PITEs:
s .l F T
H A $
%g?"‘rk U 1c :
% ) ."t v
‘o,,f o) .,,‘,.
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CERTIFICATE OF SERVICE

[ hereby certify that on thezyflﬁf September, 2010, I caused the foregoing document

to be delivered by the method indicated below and addressed to the following:

Richard E. Hall ~ HAND DELIVERY

Keely Duke U.S. MAIL

Hall Farley Oberrecht & Blanton OVERNIGHT MAIL

702 W. Idaho St. Ste. 700 FACSIMILE 208-395-8585

Boise, Idaho 83701
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STATE

Tl Vvu

=,

INSURANCE FUND

WORKERS COMPENSATION

AND

EMPLOYERS LIABILITY
INSURANCE POLICY

Home Office: 1215 West State Street
P.O. Box 83720
Boise, ID 83720-0044

The Policy

This policy includes at its effective date the infor-
mation Page and all endorsements and schadules
listed there. It is a contract of insurance between
you (the smployer named in Iltem 1 of the Informa-
tion Page) and us (the insurer named on the Infor-
mation Page). The only agreements relating to this
insurance are stated in this policy. The terms of this
policy may not be changed or waived except by
endorsement issued by us 1o be part of this policy.

Who Is Insured

You are insured if you ars an employer named in
Item 1 of the information Page. If that employer is a
partnership, and if you are one of its partners, you
are insured, but only in your capacity as an employer
of the partnership’s employees.

Workers Compensation Law

Workers Compensation Law means the workers or
workmen’s compensation law and occupational dis-
ease law of ldaho named in Item 3.A. of the Infor-
mation Page. This law shall apply to all public em-
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In return for the payment of the premium and subject to all terms of this policy, we agree with you as follows:

GENERAL SECTION

ployment and to all private employment not expressly
exempt by the provisions of Idaho Code 72-205 and
72-212, unless you have filed an election to come
under the law as provided in /daho Code 72-213. It
includes any amendments to that law which are in
effect during the policy period. It does not inciude
any federal workers or workmen's compensation law,
any federal occupational disease law or the provi-
sions of any law that provide nonoccupational dis-
ability benefits.

State

State means any state of the Unitad States of
America, and the District of Columbia.

Locations

This policy covers all of your workplaces listed in
ltemns 1 or 4 of the Information Page; and it covers
all other workplaces in ltem 3.A. state unless you
have other insurance or are self-insured for such

workplaces.

EXHIBIT “A”
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PART ONE — WORKERS COMPENSATION IN

How This Insurance Applies

This workers compensation insurance applies to
bodily injury by accident or bodily injury by disease.
Bodily injury includes resulting death. .

1. Bodily injury by accident must occur during the
policy period,

2. Bodily injury by disease must be caused or ag-
gravated by the conditions of your employment.
The employee's |ast day of last exposure to the
conditions causing or aggravating such bodily in-
jury by disease must occur during the policy pe-
riod.

We Will Pay

We will pay promptly whan due the benefits required
of you by the workers compensation law.

We Will Defend

We have the right and duty to defend at our expense
any claim, proceeding or suit against you far benefits
payable by this insurance. We have the right to in-
vestigate and settle these claims, proceedings or
suits.

Woe have no duty to defend a claim, proceeding or
suit that is not covered by this insurance,

We Will Algo Pay

We will also pay these costs, in addition to other
amounts payable under this insuranca, as part of any
claim, proceeding or suit we defend:

1. reasonable expenses incurred at our request, but
not loss of earhings;

2. premiums for bonds to release attachments and
for appeal bonds in bond amounts up to the
amount payable under this insurance;

3. litigation costs taxed against you;

4. interest on a judgment as required by law untll we
offar the amount due under this insurance; and

5. expenses we incur.

Other Insurance

We will not pay more than our share of benafits and
costs covered by this insurance and other insurance
or self-insurance. Subject to any limlts of liability that
may apply, all shares will be equal until the loss is
paid. If any insurance or self-insurance is exhausted,
the sharee of all remaining insurance will be squal
until the loss is paid.

Payments You Must Make
You are responsible for any payments in excess of

the benefits regularly provided by the workers com-
pensation law including those required because:
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1. of your serious and willful misconduct;

2. you knowingly employ an employee in violation ot
aw;

3. you fail 1o comply with a health or safety law or
regulation; or

4. you discharge, coerce or otherwise discriminate
agalinst any employee in violation of the workers

compensation law.

if we make any payments in excess of the benefits
regularly provided by the workers compensation law
on your behalf, you will reimburse us promptly.

Recovery From Others

We have your rights, and the rights of persons en-
titied to the benefits of this insurance, to recover our
payments from anyone liable for the injury. You will
do everything necessary to protect those rights for us
and to help us entorce them,

Statutory Provisions

These statements apply where they are required by
laws

1. As between an injured worker and us, we have
notice of the injury when you have notice. Notice
is required from you to us in writing within 10 days
of your knowledge of the injury.

2. Your dsfault or the bankruptcy or insojvency of
you or your estate will not relieve us of our duties
under this insurance alter an injury occurs.

3. We are directly and primarily liable to any person
entitled to the benefits payable by this ingurances.
Those persons may enforce our duties; so may
an agency authorized by law. Enforcement may
be against us or against you and us.

4. Jurisdiction over you is jurisdiction over us for pur-
poses of the workers compensation law. We are
bound by decisions against you under that law,
subject to the provisions of this policy that are not
in contlict with that law.

5. This insurance contorms to the parts of the work-
ers compensation |aw that apply to:

a. bensfits payable by this insurance;

b. special taxas, payments into security or other
special funds, and assessments payable by
us under that law.

6. Terms of this insurance that conflict with the work-
ers compensation law are changed by this state-
ment to conform to that law.

Nothing in these paragraphs relieves you of your du-
ties under this poalicy.
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PAR] %WO — EMPLOYERS LIABILITY INSURHCE

How This Insurance Applies

This employers liability insurance applies to bodily in-
jury by accident or bodlly injury by disease. Bodily in-
jury includes resulting death.

1, The bodily injury must arise out of and in the course
of the injured employee’s smployment by you.

2. The employment must be necessary or incidental
to your work in & state or territory listed in item 3.A.
of the Information Page.

3. Bodily injury by accident must occur during the
policy period.

4, Badily injury by disease must be caused or aggra-
vated by the conditions of your employment. The
employee’s last day of last exposure to the condi-
tions causing or aggravating such bodily injury by
disease must occur during the policy period.

5. If you are sued, the original suit and any related
legal actions for damages for bodily injury by acci-
dent or by disease must be brought in the United
States of America, its territaries or possessions, or
Canada,

We Will Pay

We will'pay all sums you legally must pay as damages
because of bodily injury to your employses, provided
the bodily injury is covered by this Employers Liability
Insurance. .

The damages we will pay, where recovery is permitted
by law, include damages:

1. for which you are liable to a third party by reason of
a claim or suit against you by that third party to
racover the damages claimed against such third
party as a result of injury to your employee;

2. for care and loss of services; and

3. for consequential bodily injury to a spouse, child,
parent, brother or sister of the injured employee;

provided that these damages are the dirsct conse-
quence of bodily injury that arises out of and in the
course of the injured employee's employment by you;
and

4. because of bodily injury to your empioyee that arises

out of and in the course of employment, claimed
against you in a capacity other than as employer.

Exclusions

This insurance does not cover:

1. liability assumed under a contract. This exclusion
does not apply 1o a warranty that your work will be

done in a workmanlike manner;

2. punltive ar exemplary damages because of bodily
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injury to an employee employed in violation of law;

3, bodily injury to an employee while employed in vio-
lation of law with your actual knowledgs or the ac-
tual knowledge of any of your exacutive officers;

4. any obligation imposed by a workers compensa-
tion, occupational disease, unemployment com-
pensation, or disability benefits law, or any similar
law; ' ’

5. bodily injury intentionally caused or aggravated by
you;

6. bodily injury occurring outside the United States of
America, its territories or possessions, and
Canada. This exclusion does not apply to bodily
injury to a citizen or resident of the United States
of America or Canagda who is temporarily outside
these countries; .

7. damages arising out of coercion, criticism, demo-
_tion, evaluation, reassignment, discipline, defama-
tion, harassment, humiliation, discrimination
against or termination of any employee, or any
personnel practices, policies, acts or omisgions,

B, badily injury to any person in work subject to the
Longshore and Harbor Werkers' Compensation Act
(33 USC Sections 901-950), the Non-appropriated
Fund Instrumentalities Act (5 USC Sections 8171-
B173), the Quter Continental Shelf Lands Act (43
USC Sections 1331-1356), the Defense Base Act
(42 USC Sections 1651-1654), the Federal Coal
Mine Health and Safety Act of 1969 (30 USC Sec-
tions 901-942), any other federal workers or
workmen's compensation law or other federal oc-

“cupational disease law, or any amendments to
these laws.

9, bodily injury to any person in work subject to the
Federal Employars' Liability Act (45 USC Sections
51-60), any other federal laws obligating an em-
ployer to pay damages to an employee due {0
bodily injury arising out of or in the course of em-
ployment, or any amendments to those laws.

10, bodily injury to & master or member of the crew of
any vessel.

11. fines or penalties imposed for violation of federal
or state law.

12. damages payable under the Migrant and Seasonal
Agricultural Worker Protection Act (29 USC Sec-
tions 1801-1872) and under any cther tederal law
awarding damages for violation of those laws or
regulations issued thereunder, and any amend-
ments to those laws,

D. We Wil Defend

We have the right and duty to defend, at our expense,
any claim, proceeding or suit against you for damages
payable by this insurance, We have the right to inves-
tigate and settle these ¢laims, proceedings and suits,
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PART TWO — EMPLOYERS LIABILITY INSURANCE {con

We have no duty to defend a claim, proceeding or
suit that is not covered by this insurance, We have
no duty to detend or continue defending after we have
paid our applicable limit of liabillty undsr this insur-
ance.

We Wil Also Pay

We will also pay these costs, in addition 1o other
amounts payable under this insurance, as part of any
claim, proceeding or suit we defend:

1. reasonable expenses incurred at our request, but
not loss of sarnings;

2. premiums for bonds to release attachments and
for appeal bonds in bond amounts up to the limit
of our liabillty under this insurance;

3. litigation costs taxed against you;

4. Interest on a juggment as required by law until we
offer the amount due under this insurance; and

8. axpenses we Incur.

Other Insurance

We will:not pay more than our share of damages and
costs covered by this insurance and other insurance
or ssif-insurance, Subject to any limits of liability that
apply, all shares will be equal untll the loss is paid. If
any insurance or self-insurance Is exhausted, the
shares:of all remaining insurance and self-insurancs
will be equal untit the loss is pald.

Limits of Liability

Our liability to pay for damages is limited. Our limits
of liability are shown in ltem 3.B. of tha Information
Page. They apply as explained below,

1. Bodily Injury by Accident. The iimit shown for
“bodily injury by accident-each accident” is the
most we will pay for all damages covered by thig
insurance because of bodily injury to one or more
employees in any one accident. :
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A disease is not bedily injury by accident unless it
results directly from bodily injury by accident.

2. Bodily Injury by Disease. The limit shown far
“bodily injury by disease-policy limit" is the most
we will pay for all damages covered by this insur-
ance and arising out of bodily injury by disease,
regardless of the number of employees who sus-
tain bodily injury by disease. The limit shown for
“badily injury by disease-each employee” is the
most we will pay for all damages because of bodily
injury by disease ta any one employee.

Bodily injury by disease does not include disease
that results directly from a bodily injury by acci-
dent,

3. We will not pay any claims for damages after we
have paid the applicable limit of our liability under
this insurance.

Recovery From Others

We'have your rights to recover our payment from any-
one liable for an injury covered by this insurance. You
will do everything necessary to protect those rights
for us and to help us enforce them.

Actions Against Us

There will be no right of action against us under this
insurance unless:

1. You have complied with all tha terrms of this policy;
and

2. The amount you owe has been determined with
our consent or by actual trial and final judgment,

This insurance does not give anyone the right to add
us as a defendant in an action against you to deter-
mine your liability.

The bankruptcy or Insolvency of you or your estate
will not relieve us of our obligation under this Part.

PART THREE — OTHER STATES COVERAGE

The State Insurance Fund does not provide other states insurance coverage.

PART FOUR - YOUR DUTIES IF INJURY OCCURS

Tell us at once if injury occurs that may be covered by this
policy. Your other duties are listed here.

1. Provide for immediate rmedical and other services
required by the workers compensation law.

2. Give us or our agent the names and addresses of
the injured persons and of witnesses, and other
information we may need.

3. Promptly give us all notices, demands and legal pa-
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pers related to the injury, claim, proceeding or suit,

4. Cooperate with us and assist us, as we may re-
guest, in the invastigation, settlement or defense
of any claim, proceeding or suit.

5. Do nothing after an injury occurs that wouid in-
terfer with our right to recover from others.

6. Do notvoluntarlly make payments, assume obliga-
tions or incur expenses, except at your own cost.
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PART FIVE - PREMIUM
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Our Manuals E. Final Premium
All premium for this policy will be determined by our The premium shown on tlje lnformatlon Page] sched-
manuals of rules, rates, rating plans and classifica- ules, and endorsements is an espmat{e. The final pre-
tions. We may change our manuals and apply the mium will be determined after this policy ends by us-
changes to this policy if authorized by law or & gov- ing the actual, nr;tl the estimated, premium basis and
ernmental agency reguiating this insurance. the proper classifications and rates that lawfully ap-
ply to the business and wark covered by this policy. If
Classifications the final premium is more than the premium you paid
‘ to us, you must pay us‘the balance. If it is less, we
ltem 4 of the Information Page shows the rate will refund or credit the balance to you. The final pre-
and premium basis for certain business or work mium will not be less than the highest minimum pre-
classlfications. These classifications were as- mium for the classifications covered by this policy.
signed based on an estimate of the exposures ) )
you would have during the policy period. If your It this policy is canceled, final premium will be deter-
actual exposures are not properly described by mined in the following way unless our manuals pro-
those classifications, we will assign proper clas- vide otherwise.
sifications, rates and premium basis by endorse-
ment to this policy. 1. It we cancel, final premium will be calcufated pro
rata based on the time this policy was in force.
Remuneratian . Final premium will not be less than the pro rata
share of the minimum premium.
Premium for each work classification is detsrmined X
by multiplying a rate times a premiurn basis, Remu- i 2. |f you cancal, final premiumn will be more than pro
neratlon is the most common premium basis. This rata; it will be based on the time this policy was in
premium basis includes payroll and all other remu- force, and increased by our short-rate cancela-
neration paid or payable during the policy period for . tion table and procedure. Final premium will not
the services of: *  be less than the minimum premium.
1. all your officers and employeas engaged in work F. Records
.covered by this policy; and
You will keep records of information needed to com-
2. all other persons engaged in work that could pute premium. You will provide us with coples of those
make us liable under Part One (Workers Com- records when we ask for tham.
pensation Insurance) of this policy. If you do not
have payroll records for these persons, the con- G Audit
tract price for their services and materials may
be used as the premium basis. This paragraph You will et us examine and audit all your records that
2 will not apply if you give us proof that the em- relate to this policy. These records include ledgers, jour-
ployers of these persons lawfully secured their nals, registers, vouchers, contracts, tax reports, payroll
workers compensation obligations. and disbursement records, and programs for storing and
retrieving data. We may conduct the audits during regu-
Premlum Payments lar business hours during the policy period and within
: three years after the policy period ends. Information
You will pay all premium when due. You will pay the developed by audit will be used 10 determine final pre-
premium-even if pan or all of a workers compensa- mium. Insurance rate service organizations have the
tion law Is not valid. same rights we have under thig provision,
PART SIX - CONDITIONS
Inspection B. Long Term Policy
We have the right, but are not obliged to inspect your If the policy period is longer than one year and six-
workplaces at any time. Our inspections are not safety teen days, all provisions of this policy will apply as
inspections, Thay relate only to the insurability of the though a new policy were issued on each annual an-
workplaces and the pramiums to be charged. We may niversary that this policy Is in force.
give you reporis on the conditions we find. We may
also recommend changes. While they may help re- C. Transfer of Your Rights and Duties

duce losses, we do not undertake to perform the duty
of any person to pravide for the health or safety of
your employees or the public. We do not warrant that
your workplaces are safe or healthful or that they com-
ply with laws, regulations, codes or standards. Insur-
ance rate service organizations have the same rights
we have under this provision.

5
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Your rights or duties under this policy may not be trans-
ferred without our written consent.

If you die and we receive notice within thirty days af-
ter your death, we will cover your iegal representa-
tive as insured.
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Cancelatlon

1. You may cancel this policy by giving the Fund at

least thirty days written notice of your intention to
withdraw from the Fund.

2. We may cancel this policy. No policy of insurance

or guaranty contract or surety bond issued against
fiability arlsing under this act, where the policy,
contract or bond is intended to provide coverage
of greater than one hundred and eighty (180) days,
shall be canceled or not renewed until at least
sixty (80) days after notice of cancelation has been
filed with the Industrial Commission, and also
served on the other contracting party either per-
sonally or by certified mail. if cancelation is dus
to failure 10 pay premiums, material misrepresen-
tations by the insured, substantlal and unforeseen
changes in the risk assumed, substantial breaches
of contractual duties, conditions of warranties,
then at least ten (10) days' notice of cancelation
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is required.

3. The policy period will end on the day and hour
stated in the cancelation notice.

4. Any of these provisions that conflict with a law
that controls the cancelation of the insurance in
this policy is changed by this statement to comply
with the law.

Sole Representative

The insured first named in ltem 1 of the Information
Page wlll act on behalf of all insureds to change this
policy, receive return premium, and give or receive
notice of cancelation,

Automatjc Renewal
The insurance under this policy shall automatically

renew and continue in full force for succeeding peri-
ods of ona year.

IN WITNESS WHEREQF: The State Insurance Fund, administerad by said State Insurance Fund Manager, at Boise, idaho, has
caused the facsimile signature of said manager to be appended hereto, and countersigned on the Information Page by a duly

authorized representatwe of the Fund.

James M. Alcorn
Manager

WC 00 00 00A
(Ed. 4/52)

® 1991 National Council on Compensation Insurance

6
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Donald W. Lojek ISBN 1395

LoJexk LAW OFFICES, CHTD L E D
623 West Hays Street M. PM.
Boise, ID 83701

Telephone:  208-343-7733 SEP 2 3 2010

Facsimile: 208-345-0050
acsimile CANYON COUNTY GLERK

J HEIDE
Philip Gordon ISBN 1996 MAN, DEPUTY

Bruce S. Bistline ISBN 1988
GORDON LAW OFFICES
623 West Hays Street

Boise, ID 83702

Telephone: 208/345-7100
Facsimile: 208/345-0050

Attorneys for Plaintiffs and the Class
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

CDA DAIRY QUEEN, INC., and DISCOVERY]
CARE CENTRE LLC OF SALMON,
CASENO. CV 09-13607-C

AFFIDAVIT OF PHILIP GORDON IN
Vvs. SUPPORT OF PLAINTIFFS” MOTION
FOR PARTIAL SUMMARY JUDGMENT

Plaintiffs,

THE IDAHO STATE INSURANCE FUND,
JAMES M. ALCORN, in his official capacity as
its Manager, and WILLIAM DEAL, WAYNE
MEYER, GERALD GEDDES, JOHN
GOEDDE, ELAINE MARTIN, MARK
SNODGRASS, RODNEY A. HIGGINS,
TERRY GESTRIN AND MAX BLACK AND
STEVE LANDON in their capacity as
member’s of the Board of Directors of the State
Insurance Fund,

Defendants.

Affidavit of Philip Gordon in Support of Plaintiffs’ Motion for Partial Summary Judgment 1
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STATE OF IDAHO )
: 8S.

County of Ada )

PHILIP GORDON, being first duly sworn, upon oath, deposes and says:

1. I am one of the attorneys for the Plaintiffs in the above-entitled matter, and I make this
Affidavit based upon my personal and direct knowledge, unless otherwise stated herein.

2. Attached hereto, bearing document identification numbers # 000001 to # 000077 are
a true and correct copies of the “bill” of House Bill 774, the original RS with Statement of
Purpose and Fiscal Note, any amending sheets, the minutes of all committee meetings and
all attachments to those minutes pertaining to House Bill 774.

3. Attached hereto, bearing document identification numbers # 000078 to # 000087 are true
and correct copies of the State Insurance Fund’s response to the Plaintiffs’ Interrogatory
#17 (served on October 20, 2006) in Farber v. The Idaho State Insurance Fund, Canyon
County Case # CV06-7887, the original of which is in my possession because I was one
of the attorney’s of record in that action.

4. Attached hereto, bearing document identification numbers # 000088 to # 000090 (also
marked CL 0062 through CL 0064) are true and correct copies of documents produced by
the State Insurance Fund as part of their response to the Plaintiffs’ Interrogatory #3
(served on October 11, 2006) in Farber v. The Idaho State Insurance Fund, Canyon
County Case # CV06-7887.

5. Attached hereto, bearing document identification number # 000091 is a true and correct
copy of page 182 of the Deposition of James Alcorn taken on July 13, 2007 in Farber v.

The Idaho State Insurance Fund, Canyon County Case # CV06-7887, the original of

Affidavit of Philip Gordon in Support of Plaintiffs’ Motion for Partial Summary Judgment 2
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which is in my possession because I was one of the attorney’s of record in that action.

6. Attached hereto, bearing document identification numbers # 000092 to # 000095 (also
marked CL 0027 through CL 0030) are true and correct copies of documents produced by
the State Insurance Fund as part of their response to the Plaintiffs’ Request for Production
#2 (served on October 11, 2006) and bearing # 000096 to # 000099 (also marked CL
0065 through CL 0068) are true and correct copies of documents produced by the State
Insurance Fund as part of their response to the Plaintiffs’ Interrogatory #3 (served on
October 11, 2006) in Farber v. The Idaho State Insurance Fund, Canyon County Case #
CV06-7887.

7. Attached hereto bearing document identification number # 000100 is a true and correct
copy of SB 1166 (2009), bearing document identification number # 000101 is a true and
correct copy of Amendments to SB 1166 (2009), bearing document identification
numbers # 000102 to # 000113 are true and correct copies of the minutes from the
Senate Commerce and Human Resources Committee from April 7, 2009 and April 14,
2009.

8. Attached hereto bearing document identification numbers # 000114 to # 000118 are true
and correct copies of the Cover Sheet, the Index, and Pages 1-3 of the Annual Statement
of the Idaho State Insurance Fund for the Year Ended December 31, 2009, which I
obtained from the Idaho Department of Insurance.

9. Attached hereto bearing the document identification number # 000119 is a true and

correct copy of the Engrossed Senate Bill No. 1166, aa.

Affidavit of Philip Gordon in Support of Plaintifts’ Motion for Partial Summary Judgment 3
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DATED: SeptemberZZ., 2010. GORDON LAW OFFICES, CHTD.

v

Notary Publfg/or Idaho ¥
Residing at Boise, Idaho

[

H ‘\0‘.' . 1% My Commission Expires: 3//.2 ’; / Z0/3
: L

- * PUB\‘\ ..‘ o :

TE ot \“9"

[T L

Affidavit of Philip Gordon in Support of Plaintiffs’ Motion for Partial Summary Judgment 4
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CERTIFICATE OF SERVICE

I hereby certify that on the Z/g of September, 2010, I caused the foregoing document

to be delivered by the method indicated below and addressed to the following:

Richard E. Hall )C HAND DELIVERY

Keely Duke U.S. MAIL

Hall Farley Oberrecht & Blanton OVERNIGHT MAIL

702 W. Idaho St. Ste. 700 FACSIMILE 208-395-8585

Boise, Idaho 83701

Affidavit of Philip Gordon in Support of Plaintiffs’ Motion for Partial Summary Judgment 5
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HO759 RS08131 Rev/Tax 2/23/98; 2/25/98; Senate Loc Gov 3/9/98

HO0760 RS08097C1 Rev/Tax 2/23/98; Transp/Def 3/4/98

HO761 RS08124 Rev/Tax 2/23/98; 3/17/98

HO0762 RS07932 Rev/Tax 2/23/98; Hansen Rev/Tax Subcommittee 3/13/98; Rev/Tax
3/17/98

HO763 RS08082C1 Bus 2/25/98

HO764 RS07528C2 Educ 2/23/98; Jud 3/5/98

HO765 RS08119C1 Educ 2/24/98; St Aff 3/5/98

HO766 RS08127C1 Loc Gov 3/4/98; Senate Loc Gov 3/11/98

HO767 RS08126 St Aff 2/24/98; Bus 3/3/98

HO768 RS07920 St Aff 2/24/98; Bus 2/25/98; Senate Comm/Hu Res 3/12/98

HO768a RS07920E1 Senate Comm/Hu Res 3/12/98

HO769 RS08077 St Aff 2/24/98; Bus 3/3/98

HO770 RS08014C1 St Aff 2/24/98; Bus 3/3/98

HO771 RS08146 Rev/Tax 2/25/98; Senate Loc Gov 3/11/98

HO771a RS08146E1 Rev/Tax 2/27/98

HO772 RS07838C2 Env Aff 2/24/98; 3/2/98

HO773 RS07880 Educ 2/25/9_8; 3/2/98; House Educ 3/10/98 .

HO774 RS08000C2 v~ St Aff 2/2?/98; 3/6@8; 3/10/98; Senate Comm/Hu Res 3/1 9\798

HO774a | RSOB00OET — Finid Version ol t4))

HO775 RS07860C1 St Aff 2/25/98; ‘;/1 1/98

HO776 RS08140 W/M 2/25/98; St Aff 3/2/98; Senate St Aff 3/16/98

HO777 RS07237C1

HO778 RS07239C1

HO779 RS07224

HO780 RS07269

HO781 RS07276

HO782 RS07236

HO783 RS07238

HO784 RS07262

HO785 RS07240

HO786 RS08154 Rev/Tax 2/27/98; Transp/Def 3/4/98

HO787 RS08153 Rev/Tax 2/27/98; 3/4/98; 3/5/98; Senate Comm/Hu Res 3/17/98

0600001
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Relating to the State Insurance Fund, this legislation creates a board of directors to guide the
operations of the Fund. This proposal also removes the state fund from the executive bﬁice of the
Governor and provides that it would become an entity like the Idaho Housmg Authonty The

reserves and other monies of the fund would continue to be held by the State Treasurer as custodlan

and invested by the endowment fund investment board. At least two of the five members of the board o |

of directors would be legislators and all directors would be appointed by the Govemor subjec't to
confirmation by the senate. A manager of the fund with insurance company management exber.ience‘

would be appointed by the board of directors.

FISCAL NOTE

This legislation will have no fiscal imlaact‘on'the 's’rate, or local govemmenf. .

CONTACT..

Name: Representative Newcomb
' 332-1000 b

Phone:

Statement of Purpose/Fiscal Impact H 774
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LEGISLATURE OF THE STATE OF IDAHO

Fifty-fourth Legislature Second Regular Session - 1998
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41
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43

IN THE HOUSE OF REPRESENTATIVES
HOUSE BILL NO. 774, As Amended
BY STATE AFFAIRS COMMITTEE

AN ACT

RELATING TO THE STATE INSURANCE FUND; AMENDING SECTION 72-901, IDAHO CODE, TO
PROVIDE THAT THE STATE INSURANCE FUND IS AN INDEPENDENT BODY CORPORATE
" POLITIC, TO PROVIDE FOR APPOINTMENT OF THE BOARD OF DIRECTORS OF THE STATE
INSURANCE FUND, TO PROVIDE TERMS, TO PROVIDE DUTIES, TO PROVIDE PURPOSES,
TO PROVIDE APPLICATION OF TITLE 41, IDAHO CODE, TO THE FUND, TO PROHIBIT
THE FUND FROM OPERATING AS AN INSURER IN OTHER STATES AND TO MAKE TECHNI-
CAL CORRECTIONS; AMENDING SECTION 72-302, IDAHO CODE, TO PROVIDE THAT THE
BOARD OF DIRECTORS SHALL APPOINT A MANAGER OF THE STATE INSURANCE FUND, TO
PROVIDE QUALIFICATIONS FOR THE MANAGER AND TO DELETE REFERENCE TO THE
STATE INSURANCE MANAGER ACQUIRING REAL PROPERTY; AMENDING SECTION 72-906,
IDAHO CODE, TO PROVIDE THAT THE MANAGER MAY EMPLOY NECESSARY PERSONNEL, TO
PROVIDE THAT THE PERSONNEL POLICIES AND COMPENSATION SCHEDULES FOR EMPLOY-
EES SHALL BE ADOPTED BY THE BOARD OF DIRECTORS AND SHALL BE COMPARABLE 1IN
SCOPE TO OTHER INSURANCE COMPANIES DOING BUSINESS IN THE STATE AND THE
REGION AND TO PROVIDE THAT EMPLOYEES SHALL BE MEMBERS OF THE PUBLIC
EMPLOYEE RETIREMENT SYSTEM; REPEALING SECTION 72-911, IDAHO CODE; AMENDING
"SECTION 41-291, IDAHO CODE, TO MAKE A TECHNICAL CORRECTION AND TO FURTHER
DEFINE THE TERM INSURER; AMENDING SECTION 41-4903, IDAHO CODE, TO PROVIDE
A DEFINITION FOR BOARD OF DIRECTORS OF THE STATE INSURANCE FUNDj; AMENDING
SECTION 41-4904, IDAHO CODE, TO PROVIDE THAT THE IDAHO PETROLEUM CLEAN
WATER TRUST FUND, SUBJECT TO THE DIRECTION AND SUPERVISION OF THE BOARD OF
DIRECTORS OF THE STATE INSURANCE FUND IS HEREBY AUTHORIZED TO INSURE THE
OWNERS AND OPERATORS OF PETROLEUM STORAGE TANKS AGAINST CERTAIN COSTS;
AMENDING SECTION 41-4908, 1IDAHO CODE, TO PROVIDE A CORRECT CITATION;
- AMENDING SECTION 59-904, IDAHO CODE, TO DELETE THE AUTHORITY OF THE GOVER-
NOR TO APPOINT THE MANAGER OF THE STATE INSURANCE FUND AND TO PROVIDE THAT
THE GOVERNOR SHALL APPOINT MEMBERS OF THE BOARD OF DIRECTORS OF THE STATE
INSURANCE FUND; AMENDING SECTION 41-309, IDAHO CODE, TO CLARIFY THAT THE
STATE INSURANCE FUND DOES NOT FALL WITHIN THE PROHIBITION AGAINST GOVERN-

MENT-OWNED INSURERS; AND DECLARING AN EMERGENCY. '

Be It Enacted by the Legislature of the State of Idaho:

SECTION 1., That Section 72-901, Idaho Code, be, and the same is hereby
amended to read as follows:

72-901. BOARD OF DIRECTORS OF STATE INSURANCE FUND -— CREATION OF STATE
INSURANCE FUND. (1) There is hereby created as an independent body corporate
politic a fund, to be known as the Sstate ¥insurance Pfund, for the purpose of
insuring employers against liability for compensation under this Workmen's
worker's €compensation Elaw and the Boccupational Bdisease Ecompensation Elaw
and of securing to the persons entitled thereto the compensation provided by
said laws. Such fund shall consist of all premiums and penalties received and
paid into the fund, of property and securities acquired by and through the use
of moneys belonging to the fund, and of interest earned upon moneys belonging
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to the fund and deposited or invested as herein provided.

Such fund shall be administered by-the—-state—tnsurance-manager without
liability on the part of the state. beyond-the—amount~of-such-funds Such fund
shall be applicable to the payment of losses sustained on account of insurance
and to the payment of compensation under the Workments worker's €compensation
Elaw and the Boccupational Bdisease €compensation Elaw and of expenses of
administering such fund.

(2) The governor shall appoint five (5) persons to be the board of direc-

tors of the state insurance fund. One (1) member shall be a licensed insurance
agent, one (1) member shall represent businesses of the state, one (1) member
shall be a representative of labor, one (1) member shall be a member of the
state senate and one (1) member shall be a member of the state house of repre—
sentatives. The governor shall appoint a chairman from the five (5) directors.
The directors shall be appointed for terms of four (4) years, except that all
vacancies shall be filled for the unexpired term, provided that the first two
(2) appointments the governor makes after the effective date of this act shall
serve a term of two (2) years and the other three (3) members shall serve a
term of four (4) years. Thereafter, a member shall serve a term of four (4)
vears. A certificate of appointment shall be filed in the office of the secre-—
tary of state. A majority of the members shall constitute a quorum for the
transaction of business or the exercise of any power or function of the state
insurance fund and a majority vote of the members shall be necessary for any
action taken by the board of directors. The members of the board of directors
shall appoint a manager of the state insurance fund who shall serve at their
pleasure and such other officers and employees as they may require for the
performance of their duties and shall prescribe the duties and compensation of
each officer and employee. Members of the board of directors shall receive a
compensation for service like that prescribed in section 59-509(h), Idaho
Code.
(3) It shall be the duty of the board of directors to direct *the policies
and  operation of the state insurance fund to assure that the state insurance
fund is run as an efficient insurance company, remains actuarially sound and
maintains the public purposes for which the state insurance fund was created.

(4) The state insurance fund is subject to and shall comply with the pro-
visions of the Idaho insurance code, title 41, Idaho Code. For purposes of
regulation, the state insurance fund shall be deemed to be a mutual insurer.
The state insurance fund shall not be a member of the Idaho insurance guaranty
association. ‘ ‘

(5) Nothing in this chapter, or in title 41, Idaho Code, shall be con-—
strued to authorize the state insurance fund to operate as an insurer in other

states.

SECTION 2. That Section 72-902, Idaho Code, be, and the same 1is hereby
amended to read as follows:

72-902. STATE INSURANCE MANAGER -- POWERS AND DUTIES OF STATE INSURANCE
MANAGER. Fhere-is-hereby-created—in-the-office—of-the-governor-the—-office-—-of
state-insurance—-managery—elsewhere—in-this-chapter-referred-to-as The board of
directors of the state insurance fund shall appoint a manager of the state
insurance fund, whose duties, tt subject to the direction and supervision of
the board, shall be to conduct the business of the state insurance fund, and
the—-satd-manager-ts—hereby-vested—with-futi-authortty-over-satd-fundy and may
do any and all things which are necessary and convenient in the administration
thereof, or in connection with the insurance business to be carried on by-the
manager under the provisions of this chapter. S5atd The manager shall be
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1 appointed-by—the-governor-and-shatt-serve-during—the-pteasure-of-the governors
2 and have skill and expertise in managing and administering within the insur-—
3 ance industry, shall be of good moral character and shall be bonded in the
4 time, form and manner as prescribed by chapter 8, title 59, Idaho Code.
5 fhe-—state—-insurance—-manager—--may-acquire-reat-property-as-a-srte—for-an
6 offtce-buttding-and-may-construct-thereon-an-office-buttdingy-or-may-—purchase
7 an-—office-buttding;-and-may-use-for-such-purposes—any-moneys-in-the-fund-that
8 may—be-avattabte-for-investment4-provided-howevery-that-no—-acquistttony-—con-—
9 structton-—or-—purchase——may-—be--made--hereunder-—without-—-the-prror--written
10 approvat-of-the-board-of-examinerss-Any-moneys—used-pursuant-to--this—-section
11 for--site-acquisttion-or-construction-or-purchase-of-an—-office-buittding-shatty
12 when—-so-used;-constitute-an—investment-of-the-fund=s
13 SECTION 3. That Section 72-906, Idaho Code, be, and the same 1is hereby
14 amended to read as follows:
15 72-906. EMPLOYMENT OF ASSISTANTS. The managery-subject—to-the-provisions
16 of-chapter—535;-titte—-67#;-Fdaho—€ode; may employ such assistants, experts,
17 statisticians, actuaries, accountants, inspectors, clerks, and other employees
18 as necessary to carry out the provisions of this chapter and to perform the
19 duties imposed upon him by this chapter. The personnel policies and compensa-—
20 tion schedules for employees shall be adopted by the board of directors and
21 shall be comparable in scope to other insurance companies doing business 1in
22 the state and the region. Employees shall be members of the public employee
23 retirement system. ’
24 "SECTION 4. That Section 72-911, Idaho Code, be, and the same 1is hereby
25 repealed.
26 SECTION 5. That Section 41-291, Idaho Code, be, and the same is hereby
27 amended to read as follows: )
28 41-291. DEFINITIONS. As used in this-chapter sections 41-290 through and
29 including section 41-298, Idaho Code:
30 (1) Sections 41-290 through 41-298, Idaho Code, shall be known as the
31 Idaho Arson and Fraud Reporting-Immunity Act.
32 (2) '"Authorized agencies" shall mean:
33 (a) The director, department of law enforcement;
34 (b) The prosecuting attorney responsible for prosecution in the county
- 35 where the fire or fraud occurred; ‘
36 (c) The attorney responsible for the prosecution in the county where the
37 fire or fraud occurred as designated by the attorney general;
38 (d) The department of insurance.
39 (3) Solely for the purpose of section 41-292(1l), Idaho Code, '"authorized
40 agencies' shall also include:
41 (a) The United States attorney's office when authorized or charged with
42 investigation or prosecution of the fire or fraud in question;
43 (b) The federal bureau of investigation or any other federal agency,
44 charged with investigation or prosecution of the fire or fraud in ques-
45 tion,
46 (4) '"Relevant" means information having any tendency to make the exis-
47 tence of any fact that is of consequence to the investigation or determination
48 of the issue more probable or less probable than it would be. without the evi-
49 dence. :
50 (5) Material will be '"deemed important,'" if within the sole discretion of
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the "authorized agency,' such material is requested by the '"authorized
agency."

(6) "Action," as used in this statute, shall include nonaction or the
failure to take action.

(7) "Immunity'" means that no civil action may arise against any person
for furnishing information pursuant to section 41-248, 41-258, 41-290, 41-292,
41-296 or 41-297, Idaho Code, where actual malice on the part of the insurance
company, department of insurance, state fire marshal, authorized agency, their
employees or agents, is not present.

(8) "Financial loss" 1includes, but is not limited to, loss of earnings,
out—of-pocket and other expenses, repair and replacement costs and claims pay-
ments.

(9) "Person'" means a natural person, company, corporation, unincorporated
association, partnership, professional corporation and any other legal entity.

(10) "Practitioner' means a licensee of this state authorized to practice
medicine and surgery, psychology, chiropractic, law or any other licensee of
the state whose services are compensated, directly or indirectly, by insurance
proceeds, or a licensee similarly licensed in other states and nations or the
practitioner of any nonmedical treatment rendered in accordance with a recog-=
nized religious method of healing. '

(11) "Statement'" includes, but is not limited to, any notice statement,
any statement submitted on applications for insurance, proof of claim, proof
of loss, bill of lading, receipt for payment, invoice, account, estimate of
property damages, bills for services, diagnosis, prescription, hospital or
doctor records, X-rays, test results or other evidence of 1loss, injury or
expense, whether oral, written or computer generated.

(12) "Insurer'" shall mean any insurance company contemplated by title 41,
Idaho Code, any business operating as a self-insured for any purpose, the
state insurance fund, and any self-insured as contemplated by title 72, Idaho

Code. R

SECTION 6. That Section 41-4903, Idaho Code, be, and the same 1s hereby
amended to read as follows:

41-4903. DEFINITIONS. For the purposes of this chapter:

(1) "Above ground storage tank'" means any one (1) or a combination of
tanks, including pipes connected thereto, that is used to contain an accumula-
tion of petroleum or petroleum products, and the volume of which, 1including
the volume of pipes connected thereto, is less than ten percent (10%) beneath
the surface of the ground. This term does not include a heating tank, farm
tank or residential tank or any tank with a capacity of one hundred ten (110)
gallons or less.

(2) "Accidental release'" means any sudden or nonsudden release of petro-
leum from a storage tank that results in a need for corrective action or com-—
pensation for bodily injury or property damage neither expected nor intended
by the tank owner or operator.

(3) "Administrator" means a person, other than the trustee, employed by
the trustee to administer the Idaho petroleum clean water trust fund.

(4) "Application fee'" means the amount paid or payable by an owner or
operator applying for a contract of insurance with the trust fund to offset
the costs of issuing contracts of insurance and other costs of administering
this fund.

(5) "Board" means the board of directors of the state insurance fund as
established by section 72-901, Idaho Code.

(6) '"Bodily injury" means any bodily injury, sickness, disease or death
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1 sustained by any person and caused by an occurrence defined in subsection
2 (189) of this section.
3 (67) "Contamination" means the presence of petroleum or petroleum prod-
4 ucts in surface or subsurface soil, surface water, or ground water.
5 (78) '"Commission'" means the state tax commission of the state of Idaho.
6 (89) 'Corrective action" means those actions as are reasonably necessary
7 to satisfy applicable federal and state standards in the event of a release
8 into the environment from a petroleum storage tank. Corrective action includes
9 initial corrective action response or actions consistent with a remedial
10 action to clean up contaminated soil and ground water or address residual
11 effects after initial corrective action is taken, as well as actions necessary
12 to monitor, assess and evaluate a release. Corrective action also includes the
13 cost of removing a tank which is releasing or has been releasing petroleum
14 products and the release cannot be corrected without removing the tank; but
15 corrective action does not 1include the cost of replacing this tank with
16 another tank.
17 (910) "Department" means the department of insurance of the state of
18 Idaho.
19 (181) "Director'" means the director of the department of insurance.
20 (1#2) "Farm tank" means any tank with a capacity of more than one hundred
21 ten (110) gallons but less than one thousand one hundred (1,100) gallons situ-
22 ated above ground or underground which is used for storing motor fuel for non-
23 commercial purposes and which is located on a tract of 1land devoted to the
24 production of crops or raising animals, including fish, and associated resi-
25 dences and improvements. A farm tank must be located on the farm property.
26 "Farm' includes fish hatcheries, rangeland and nurseries with growing opera-
27 tions.
28 (123) "Free product'" means petroleum or petroleum products in the
29 nonaqueous phase, (e.g., liquid not dissolved in water). '
30 (134) "Fund" or 'trust fund" means the Idaho petroleum clean water trust
31 fund. -
32 (145) "Heating tank' means any tank with a capacity of more than one hun-
33 dred ten (110) gallons situated above ground or underground which is used for
34 storing heating o0il for consumptive use on the premises where stored.
35 (156) "Legal defense costs' means any expense that an owner or operator or
36 the trust fund incurs in defending against claims or actions brought by the
37 federal environmental protection agency or a state agency to require correc-—
38 tive action or to recover the costs of corrective action; or by or on behalf
39 of a third party for bodily injury or property damage caused by a release.
40 (167) "Licensed. distributor' means any distributor who has obtained a
41 license under the provisions of section 63-2427A, Idaho Code. If a person sub-—
42 ject to the fee imposed by section 41-4908(6), Idaho Code, is not required to
43 obtain a distributor's license under the provisions of chapter 24, title 63,
44 Idaho Code, such person shall apply to the commission for a limited license
45 for the purpose of complying with the requirements of this chapter. Such a
46 limited license shall not be valid for any other purpose. No bond shall be
47 required for a limited license. A holder of a limited license is a '"licensed
48 distributor" for the purposes of filing reports, paying fees and other actions
49 necessary to the proper administration and enforcement of this chapter.
50 (1#8) '"Manager'' means the duly appointed manager of the state insurance
51 fund of the state of Idaho.
52 (189) "Noncommercial purposes' means not for resale, with respect to motor
53 fuels.
54 ($920) "Occurrence'" means an accident, including continuous or repeated
55 exposure to conditions, which resulted in a release into the environment of
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1 petroleum products from a petroleum storage tank.
2 (261) "operator'" means any person in control, or having responsibility
3 for, the daily operations of a petroleum storage tank.
4 (232) '"Owner'" means the owner of a petroleum storage tank, except that
5 "owner" does not include any person who, without participation in the manage-
6 ment of a petroleum storage tank, holds indicia of ownership primarily to pro-
7 tect the owner's securlty interest in the tank.
8 (223) "Person" means any corporation, association, partnership, one (l) or
9 more individuals, or any governmental unit, or agency thereof, other than fed-
10 eral or state agencies.
11 (234) "Petroleum" and/or "petroleum products'" mean crude oil, or any frac-
12 tion thereof, which is liquid at standard conditions of temperature and pres-
13 sure (i.e., at sixty (60) degrees fahrenheit and fourteen and seven—tenths
14 (14.7) pounds per square inch absolute). The term includes motor gasoline,
15 gasohol, other alcohol blended fuels, diesel fuel, heating o0il and aviation
16 fuel.
17 (245) "Property damage'" means injury or destruction to tangible property
18 caused by an occurrence.
19 (256) "Release'" means any spilling, leaklng, emitting, discharging, escap-=
20 ing, leaching, or disposing from a petroleum storage tank into ground water,
21 surface water, or surface or subsurface soils.
22 (267) "Residential tank' means any tank with a capacity of more than one
23 hundred ten (110) gallons but less than one thousand one hundred (1,100) gal-
24 lons situated above ground or underground which is used for storing motor fuel
25 for noncommercial purposes and which is located on property used primarily for
26 dwelling purposes. :
27 (2#8) "Site'" means a single parcel of property where petroleum or petro-
28 leum products are stored in a petroleum storage tank and includes all contigu-
29 ous land, structures, other appurtenances, surface water, ground water, sur-
30 face and subsurface soil, and subsurface strata within and beneath the prop-
31 erty boundary. )
32 (289) "State" means the state of Idaho or any office, department, agency,
33 authority, commission, board, institution, hospital, college, wuniversity or
34 other instrumentality thereof.
35 (2930) "Tank" means a stationary device designed to contain an accumula-
36 tion of petroleum or petroleum products and constructed of nonearthen mate-
37 rials (e.g., concrete, steel, plastic) that provide structural support.
38 (361) "Trustee' means the trustee of the Idaho petroleum clean water trust
39 fund, who for the purposes of this chapter shall be the manager of the state
40 insurance fund of the state of Idaho.
41 (332) "Underground storage tank' means any one (1) or combination of
42 tanks, including underground pipes connected thereto, that is used to contain
43 an accumulation of petroleum or petroleum products, and the volume of which,
44 including the volume of underground pipes connected thereto, is ten percent
45 (10%Z) or more beneath the surface of the ground. This term does not include
46 any:
47 (a) Farm or residential tank of one thousand one hundred (1,100) gallons
48 or less capacity used for storing motor fuel for noncommercial purposes;
49 (b) Tank used solely for storing heating oil for consumptive use on the
50 premises where stored;
51 (c) Septic tank;
52 (d) Pipeline facility including gathering lines regulated under:
53 (i) The natural gas pipeline safety act of 1968 (49 U.S.C. app.
54 1671, et seq.); or
55 (ii) The hazardous liquid pipeline safety act of 1979 (49 U.S.C.
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1 app. 2001, et seq.); or

2 (iii) State laws comparable to the provisions of the law referred to

3 in paragraph (d)(i) or (d)(ii) of this subsection as an intrastate

4 pipeline facility;

5 (e) Surface impoundment, pit, pond or lagoon;

6 (f) Storm water or wastewater. collection system;

7 (g) Flow-through process tank;

8 (h) Liquid trap or associated gathering lines directly related to oil or

9 gas production and gathering operations;
10 (i) Storage tank situated in an underground area (such as a basement,
11 cellar, mineworking, drift, shaft, or tunnel) if the storage tank is situ-
12 ated upon or above the surface of the floor;
13 " (j) Tanks with a capacity of one hundred ten (110) gallons or less.
14 The term '"underground storage tank' does not include any pipes connected to
15 any tank which is described in paragraphs (a) through (i) of this definition.
16 (323) '"Underground storage tank regulations'' means regulations for petro-
17 leum storage tanks promulgated by the United States environmental protection
18 agency (EPA) pursuant to subtitle I of the solid waste disposal act, as
19 amended by the resource conservation and recovery act, regulations promulgated
20 by the state of Idaho as part of a state program for underground storage tank
21 regulation under subtitle I, or other regulations affecting underground stor-
22 age tank operations and management, including the uniform fire code adopted by
23 the state of .Idaho.

24 SECTION 7. That Section 41-4304, Idaho Code, be, and the same is hereby
25 amended to read as follows:

26 41-4904. CREATION, AUTHORIZATION AND MANAGEMENT OF THE IDAHO PETROLEUM
27 CLEAN WATER TRUST FUND. (1) The Idaho petroleum clean water trust fund is
28 hereby created, subject to the direction and supervision of the board, and the
29 manager of the state insurance fund is hereby authorized to utilize this trust
30 fund for the purpose of insuring governmental and private entities who are
31 owners and operators of petroleum storage tanks against the costs of correc—
32 tive action and compensating third parties that are legally entitled to
33 receive compensation for bodily injury and property damage arising out of
34 accidental releases of petroleum from petroleum storage tanks covered by a
35 contract of 1insurance between the owner or operator and the trust fund. The
36 manager shall be the trustee of this fund, and shall-appoint an administrator
37 of this fund who shall be an employee of the state insurance fund.
38 (2) Nothing in this chapter shall enlarge or otherwise adversely affect
39 the legal liability of any legal entity insured by the trust fund, and any
40 immunity or other bar to a civil lawsuit under Idaho or federal law shall
41 remain in effect. The fact that the trust fund insures the legal liability of
42 any legal entity and thus may relieve the entity or an employee of the entity
43 from the payment of any judgment arising from a civil lawsuit, shall not be
44 communicated to the trier of fact in such a lawsuit.
45 (3) The trust fund shall consist of all application fees and all transfer
46 fees collected pursuant to section 41-4908, Idaho Code, all other moneys
47 received and paid into the trust fund, property and securities acquired by or
48 through the use of money belonging to the trust fund, money loaned to the
49 trust fund under the terms and agreements of a subordinated note of indebted-
50 ness or borrowed surplus as hereinafter defined and authorized, and of inter-
51 est earned on money and securities owned or in the possession of the trust
52 fund under an agreement that such investment earnings can accrue to the bene-
53 fit of the trust fund.

000093 00009



o))
o]
o}

RS0B000E1L
8
1 (4) The trust fund shall have the powers and privileges of a nonprofit
2 corporate entity and in its name may sue and be sued in any court of competent
3 jurisdiction, and may lease and maintain offices and space for its departmen-
4 tal and operational facilities, subject to the provisions of chapters 6 and 7,
5 title 41, Idaho Code.
6 (5) (a) The personnel costs, operating expenditures and capital outlay
7 budget of the trust fund shall be subject to review and approval in the
8 appropriation of the state insurance fund, and it is the intent of this
9 chapter that the trust fund be a self-supporting insurance fund, so that
10 no appropriations, loans, or other transfers of state funds need to be
11 made to the trust fund except as follows:
12 (i) A temporary line of credit for the initial start-up costs of
13 the trust fund may be obtained as provided in paragraph (b) of this
14 subsection; and
15 (ii) A temporary line of credit to offset any temporary shortages in
16 the operating fund balance of the trust fund may be obtained -as pro-
17 vided in paragraph (b) of this subsection.
18 (b) There is hereby established a temporary line of credit to be drawn
19 from the state general account to the trust fund account in the amount of
20 one million dollars ($1,000,000). This amount of money 1is continuously
21 appropriated for the purposes of this chapter. The temporary line of
22 credit may be drawn upon by the trust fund only during the first eighteen
23 (18) months after the effective date of this chapter and only for the pur-
24 pose of financing the 1initial start-up costs of the trust fund and any
25 temporary shortages in the operating fund balance of the trust fund. The
26 manager may draw upon all or part of the temporary line of credit, as
27 shall be required. The money advanced from the state general account shall
28 be repaid with interest from surplus moneys in the trust fund to the gen-
29 eral account within one (1) year from the date the trust fund commences to
30 issue contracts of insurance. Interest of ten percent (10%Z) per annum
31 shall be calculated upon the principal amount outstanding each month until
32 repaid.
33 (c) In the event the trust fund is unable to repay the funds drawn from
34 the state general account under the temporary line of credit established
35 under paragraph (b) of this subsection due to the dissolution of the trust
36 fund pursuant to a court order, then an amount necessary to repay the line
37 of credit shall be appropriated by the next regular session of the state
38 legislature.
39 (d) Funds obtained from the temporary line of credit shall constitute a
40 subordinated indebtedness subject to the provisions of section 41-4943,
41 Idaho Code.
42 (6) The manager of the state insurance fund, as trustee of the trust
43 fund, shall enter into a management and administrative contract with the state
44 insurance fund to provide the following services to the trust fund:
45 (a) Administrative functions including the hiring of qualified personnel
46 and the payment of salaries and wages earned, plus recordkeeping for the
47 personnel hired to provide services for the trust fund.
48 (b) Accounting and recordkeeping of all receipts and disbursements of the
49 trust fund.
50 (c) Underwriting functions of the trust fund to issue contracts of lia-
51 bility 1insurance and charge appropriate application fees under section
52 41-4908, Idaho Code, for such contracts and keep accurate statistical
53 records.
54 (d) Claims handling functions of the trust fund to process and pay appro-
55 priate claims in a prompt, fair and reasonable manner.
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1 (e) Auditing functions of the trust fund to maintain accurate records of
2 receipts and disbursements by the trust fund and accurate reporting of
3 statistics by owners or operators of storage tanks covered by a contract
4 of insurance issued by the trust fund.
5 (f) Actuarial functions of the trust fund to maintain credible and viable
6 statistics, sufficient operating fund balances, and appropriate loss
7 reserves.
8 (g) Computer and data processing functions to assist the trust fund in
9 maintaining complete and accurate records in a timely manner and issue
10 loss payments and other disbursements, as well as provide individual sta-
11 tistics and records of storage tanks covered by a contract of insurance
12 issued by the trust fund.
13 " (h) Computer programming functions to maintain a proficient and current
14 data processing system for the trust fund.
15 (i) Legal services for the trust fund. .
16 (j) Any and all other functions the manager of the state insurance fund
17 as trustee deems prudent and reasonable to assure the successful operation
18 of the trust fund.
19 (7) The 1Idaho petroleum clean water trust fund shall be administered
20 without liability on the part of the state insurance fund or the state of
21 Idaho beyond the amount of said trust fund.
22 (8) The administrator, subject to the approval of the manager of the
23 state insurance fund as trustee, shall have the power to receive and account
24 for all moneys paid into the trust fund, accept and evaluate applications for
25 insurance coverage and issue the contracts of insurance and evaluate, investi-
26 gate and adjust claims made against the trust fund and make agreements for
27 corrective actions or compensation to third parties for bodily injury or prop-
28 erty damage those parties may be legally entitled to receive from the trust
29 fund in accordance with the provisions of this chapter.
30 (9) The administrator, with the approval of the trustee, shall establish
31 underwriting procedures to issue contracts of insurance and claim procedures.
32 The administrator shall be given notice of all applications, hearings and pro-
33 ceedings involving the rights of the trust fund and shall represent the trust
34 fund in all proceedings. The administrator's decisions shall be written, and
35 shall include all reasons for his decisions and shall be subject to judicial
36 review in the district court of Ada county; provided, however, that the admin-
37 istrator and the trust fund shall not be liable for alleged bad faith or other
38 legal theories based on any method or timing of the claims processed on his
39 decision. -
40 (10) The manager of the state insurance fund may employ legal counsel or
41 obtain legal counsel through the attorney general concerning all legal matters
42 arising out of the existence and operation of the trust fund, including claims
43 made against the «contracts of insurance issued by the administrator of the
44 trust fund.
45 (11) The manager of the state insurance fund may also employ such employ-
46 ees or contract for such services as are necessary to assist in the adminis-
47 tration of the trust fund, and all such administrative expenses incurred by
48 the state insurance fund for the benefit of the trust fund shall be reimbursed
49 by the trust fund.
50 (12) The administrator may, in his official capacity, sue and be sued in
51 all courts of the state, and shall be entitled to a defense by the state of
52 Idaho for any alleged acts of negligence that may arise out of his official
53 duties as administrator and/or as an employee of the state of Idaho.
54 SECTION 8. That Section 41-4908, Idaho Code, be, and the same is hereby
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1 amended to read as follows:

2 41-4908. SOURCE OF TRUST FUND -- APPLICATION FEES -- APPLICATION FOR

3 ENROLLMENT -- TRANSFER FEES. (1) Every owner or operator of an underground

4 storage tank may, if he desires to apply to the trust fund to insure the

5 underground tank, make application for and pay into the trust fund an 1initial

6 application fee set by the administrator, but not to exceed twenty-five dol-

7 lars ($25.00) for each tank for which application for coverage is made.

8 (2) Every owner or operator of an above ground storage tank may, if he

9 desires to apply to the trust fund to insure the above ground tank, make
10 application for and pay into the trust fund an initial application fee set by
11 the administrator, but not to exceed twenty-five dollars ($25.00) for each
12 tank for which application for coverage is made.
13 (3) Every owner or operator of a farm tank or residential tank may, if he
14 desires to apply to the trust fund to insure the tank, make application for
15 and pay into the trust fund an initial application fee set by the administra-
16 tor, but not to exceed twenty-five dollars ($25.00) for each tank for which
17 application for coverage 1is made.
18 (4) Every owner or operator of a heating tank may, if he desires to apply
19 to the trust fund to insure the tank, make application for and pay into the
20 trust fund an initial application fee set by the administrator, but not to
21 exceed five dollars ($5.00) for each tank for which application for coverage
22 is made.
23 (5) The application for insurance shall be made to the administrator on
24 forms furnished and prescribed by him for the purpose of eliciting reasonably
25 available information as to the type and use of the storage tank, the type of
26 business enterprise of the tank owner or operator, the age of the storage
27 tank, the materials used in the construction of the tank and the inside and
28 outside protective coatings and other corrosion protective measures, leak
29 detection methods, spill and overfill prevention methods of the - tank, the
30 location of the tank and its proximity fo roads and buildings, the foundation
31 and type of material used as a bedding and fill for the tank, any available
32 inspection records of the tank including the gallons of petroleum products
33 entered into the tank and the gallon dispersements from the tank, and other
34 information that 1s reasonably prudent in order to obtain a sufficient body of
35 statistical data to determine the relative hazards of various categories of
36 tanks, the potential that future leaks or discharges may occur, and the condi-
37 tions under which cleanup costs and personal injury and property damage costs
38 may occur and vary in the severity of the release and the resultant costs to
39 the trust fund.
40 (6) The administrator shall act upon the application for insurance with
41 all reasonable promptness, and he shall make such investigations of the appli-
42 cant as he deems advisable to determine if the information contained in the
43 application for insurance is accurate and complete. The administrator shall
44 determine if the applicant's storage tanks meet all the eligibility require-
45 ments and promptly notify the applicant of the acceptance or nonacceptance of
46 the - application for insurance. The absence of unknown data requested on the
47 application shall not preclude an applicant's acceptance for coverage by the
48 trust fund, if the applicant is otherwise eligible for insurance under this
49 chapter.
50 (7) In addition to the application fees received by the trust fund pursu-
51 ant to this section, the trust fund shall receive the revenue produced by the
52 imposition of a "transfer fee'" of one cent ($.0l1) per gallon on the delivery
53 or storage of all petroleum products as defined in subsection (234) of section
54 41-4903, Idaho Code, delivered or stored within the state of Idaho. This
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1 transfer fee is hereby imposed upon the first licensed distributor who trans-
2 fers title to a petroleum product to another legal entity within this state
3 for the privilege of engaging in the delivery or storage of petroleum products
4 whose delivery or storage may present the danger of a discharge into the envi-
5 ronment and thus create the liability to be funded. The fee imposed by this
6 subsection shall not apply to (a) petroleum or petroleum products which are
7 first delivered or stored in this state in a container of fifty-five (55) gal-
8 lons or less if such container is intended to be transferred to the ultimate
9 consumer of the petroleum or petroleum products or (b) petroleum or petroleum
10 products delivered or stored 1in this state for the purpose of packaging or
11 repackaging into containers of fifty-five (55) gallons or less if such con-
12 tainer is intended to be transferred to the ultimate consumer of the petroleum
13 or petroleum products.
14 (8) The transfer fee shall be collected by the commission on all petro-
15 leum products delivered or stored within this state after April 1, 1990. This
16 transfer fee shall be in addition to any excise tax imposed on gasoline and/or
17 aircraft engine fuel or other petroleum products and shall be remitted to the
18 commission with the distributor's monthly report as required in section
19 63-2406, Idaho Code. The distributor may deduct from his monthly report those
20 gallons of petroleum products returned to a licensed distributor's refinery or
21 pipeline terminal storage or exported from the state when supported by proper
22 documents approved by the commission. For the purpose of carrying out its
23 duties under the provisions of this chapter, the commission shall have the
24 powers and duties provided in sections 63-3038, 63-3039, 63-3042 through
25 . 63-3066, 63-3068, 63-3071, and 63-3074 through 63-3078, Idaho Code, which sec—
26 tions are incorporated by reference herein as though set out verbatim.
27 "(9) No person shall be excused from liability for any duty or fee 1mposed
28 in this chapter for failure to obtain a distributor's license.
29 (10) The director shall certify to the commission when the unencumbered
30 balance in the trust fund equals thirty million dollars ($30,000,000). Effec-
31 -tive the first day of the second month following the date of such certifica-
32 tion, the 1mposition of the transfer fee shall be suspended. Thereafter, the
33 director shall certify to the commission when the unencumbered balance in the
34 trust fund equals twenty million dollars ($20,000,000). Effective the first
35 day of the second month following the date of such certification, the imposi-
36 tion of the transfer fee shall be reinitiated.
37 SECTION 9. That Section 59-904, Idaho Code, be, and the same is hereby
38 amended to read as follows: .
39 59-904. STATE OFFICES -- VACANCIES, HOW FILLED AND CONFIRMED. (a) All
40 vacanclies 1in any state office, and in the supreme and district courts, unless
41 otherwise provided for by law, shall be filled by appointment by the governor.
42 Appointments to fill vacancies pursuant to this section shall be made as pro-
43 vided in subsections (b), (¢), (d), (e), and (f) of this section, subject to
44 the limitations prescribed in those subsections.
45 : (b) Nominations and appointments to fill vacancies occurring 1in the
46 office of lieutenant governor, state controller, state treasurer, superintend-
47 ent of public instruction, attorney general and secretary of state shall be
48 made by the governor, subject to the advice and consent of the senate, for the
49 balance of the term of office to which the predecessor of the person appointed
50 was elected.
51 {(c) Nominations and appointments to and vacancies in the following listed
52 offices shall be made or filled by the governor subject to the advice and con-
53 sent of the senate for the terms prescribed by law, or in case such terms are

G009/ 00001 T



RS08000E1

WO~ U N+

12

not prescribed by law, then to serve at the pleasure of the governor:

Director of the department of administration,

Director of the department of finance,

Director of the department of insurance,

Director, department of agriculture,

Director of the department of labor,

Director of the department of water resources,

Director of the department of law enforcement,

Director of the department of commerce,

Director of the department of juvenile corrections,

The state historic preservation officer,

Manager-of-the-state—insurance-fundsy

Member of the state tax commission,

Members of the board of regents of the university of Idaho and the state

board of education,

Members of the Idaho water resources board,

Members of the state fish and game commission,

Members of the Idaho transportation board,

Members of the state board of health and welfare,

Members of the board of directors of state parks and recreation,

Members of the board of correction,

Members of the industrial commission,

Members of the Idaho public utilities commission,

Members of the Idaho personnel commission, .

Members of the board of directors of the Idaho state retirement system,

Members of the board of directors of the state insurance fund.

(d) Appointments made by the state board of land commissioners to the
office of director, department of lands, and appointments to fill vacancies
occurring in those offices shall be submitted by the president of the state
board of land commissioners to the senate for the advice and consent of the
senate in accordance with the procedure prescribed in this section.

(e) Appointments made pursuant to this section while the senate 1is 1in
session shall be submitted to the senate forthwith for the advice and consent
of that body. The appointment so made and submitted shall not be effective
until the approval of the senate has been recorded in the journal of the sen-
ate. Appointments made pursuant to this section while the senate 1is not 1in
session shall be effective wuntil the appointment has been submitted to the
senate for the advice and consent of the senate. Should the senate adjourn
without granting its consent to such an interim appointment the appointment
shall thereupon become void and a vacancy in the office to which the appoint-—
ment was made shall exist,

All appointments made pursuant to subsection (c) of this section, except
those appointments for which a term of office is fixed by law, shall terminate
at the expiration of any gubernatorial term. Appointments to fill the wvacan-
cies thus created by the expiration of the term of office of the governor
shall be forthwith submitted to the senate for the advice and consent of that
body, and when so submitted shall be as expeditiously considered as possible.

Upon receipt of an appointment in the senate for the purpose of securing
the advice and consent of the senate, the appointment shall be referred by the
presiding officer to the appropriate committee of the senate for consideration
and report prior to action thereon by the full senate.

(f) It is the intent of the legislature that the provisions of this sec-
tion as amended by this act shall not apply to appointments which have been
made prior to the effective date of this act. It is the further intent of the
legislature that the provisions of this section shall apply to the offices
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listed in this section and to any office created by law or executive order
which succeeds to the powers, duties, responsibilities and authorities of any
of the offices listed in subsections (c) and (d) of this section.

SECTION 10. That Section 41-309, Idaho Code, be, and the same 1is hereby
amended to read as follows:

41-309. GOVERNMENT-OWNED INSURERS NOT TO BE AUTHORIZED. No insurer the
voting control or ownership of which is held in whole or substantial part by
any government or governmental agency, or which 1s operated for or by any such
government or agency, other than the Idaho state insurance fund, shall be
authorized to transact 1insurance in this state. Membership in a mutual
insurer, or subscribership in a reciprocal insurer, or ownership of stock of
an insurer by the alien property custodian or similar official of the United
States, or supervision of an insurer by public insurance supervisory authority
shall not be deemed to be an ownership, control, or operation of the insurer
for the purposes of this subsection.

SECTION 11. An emergency existing therefor, which emergency 1is hereby
declared to exist, this act shall be in full force and effect on and after its
passage and approval.

000099 000015



Sk Shee T

LEGISLATURE OF THE STATE OF IDAIIO
Fifty-fourth Legislature ) Second Regular Session - 1998

Moved by

Seconded by Deal

Stone

IN THE HOUSE OF REPRESENTATIVES
HOUSE AMENDMENTS TO H.B. NO. 774

1 AMENDMENT TO SECTION 1

2 On page 2 of the printed bill, delete lines 33 through 41, and insert:

3 "(4) The state insurance fund is subject to and shall comply with the
4 provisions of the Idaho insurance code, title 41, Idaho Code. For purposes of
5 regulation, the state insurance fung shall be deemed to be a mutual insurer.
6 The state insurance fund shall not be a member of the Idaho insurance guaranty
7 association.'"; following line 41, insert:

8 "(5) Nothing in this chapter, or in title 41, Idaho Code, shall be con-
9 strued to authorize the state insurance fund to operate as an insurer 1n other

10 states.'.

11 AMENDMENTS TO THE BILL

12 On page 3, delete lines 24 through 34, and insert:

13 "SECTION 4. That Section 72-911, Idaho Code, be, and the same 1is hereby

14 repealed.”.

15 On page 13, following line 13, insert:

. 16 "SECTION 10. That Section 41-309, Idaho Code, be, and the same is hereby

17 amended to read as follows:

18 41-309. GOVERNMENT-OWNED INSURERS NOT TO BE AUTHORIZED. No insurer the
19 voting control or ownership of which is held in whole or substantial part by
20 any government or governmental agency, or which is operated for or by any such

21 government or agency, other than the Idaho state insurance fund, shall be

22 authorized to transact insurance in this state. Membership 1in a mutual

23 insurer, or subscribership in a reciprocal insurer, or ownership of stock of

24 an insurer by the alien property custodian or similar official of the United

25 States, or supervision of an insurer by public insurance supervisory authority

26 shall not be deemed to be an ownership, control, or operation of the insurer

27 for the purposes of this subsection."; and in line 14, delete "10" and insert:

28 ",

29 CORRECTION TO TITLE

30 On page 1, in line 6, following "FUND'" insert: ', TO PROHIBIT THE FUND

31 FROM OPERATING AS AN INSURER IN OTHER STATES"; delete lines 16 through 18, and

32 insert: "LIC EMPLOYEE RETIREMENT SYSTEM; REPEALING SECTION 72-911, IDAHO CODE;

33 AMENDING SECTION 41-291, IDAHO"; and in line 29, following 'FUND;" 1insert:

34 ""AMENDING SECTION 41-309, IDAHO CODE, TO CLARIFY THAT THE STATE INSURANCE FUND

35 DOES NOT FALL WITHIN THE PROHIBITION AGAINST GOVERNMENT-OWNED INSURERS;'".
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Minutes B

HOUSE STATE AFFAIRS

February 25, 1998
9:00 A.M.

Room 412

Crane, Deal, Stone, Loertscher, Newcomb, Tippets, Alltus, Hornbeck, Kjellander, Field,
Stevenson, Denney, Ellsworth, Jones, Kunz, McKague, Wheeler, Stoicheff, Marley,

Judd, Henbest.

Chairman Crane called the meeting to order at: 9:06 A.M.
Representative Jones moved to approve the minutes as presented. Motion Carried.

Treasurer Edwards gave a background and referred to handouts (See attached) to
further explain the reasons for this RS. Underground storage tanks are expensive to -
replace and EPA has threatened to close down stations who couldn't comply. The
Treasurer was approached to provide funds for Small Business Administration (SBA)
loans for tank removal. Representative Jones: Can you resell the loans? Treasurer: No,
they are SBA Loans, they don't belong to the state. Representative Hornbeck: You are
guaranteeing the loans? Treasurer: SBA buys them from me the state is not at risk.
Representative Hornbeck moved to print. Motion Carried.

Representative Stoicheff explained this replaces HIR-3. The Dept. of Lands has the
ability to raise rates without a ceiling. They are the only Department without legislative
review. This will provide that.

Representative Newcomb moved to introduce RS08139 and send directly to the second
reading calendar. Discussion. Representative Stoicheff: this has nothing to do with cabin
or grazing leases. Sponsor: Stoicheff.

Representative Watson said this changes Section 34-614. This RS would change the
minimum age to run for the State Legislature to 18. There was discussion as to the need
for this and concern as to the maturity level of a 19 year old. Representative Watson has
a constituent who is 19 and he would be an asset. He concurred this is not always the

case at 19.
Representative Henbest moved to introduce RS07836. Motion failed 7-13.

Representative Watson referred to the Clark House bill from last year in his explanation
of this RS. What this does is described best in the last paragraph of the last page. It -
allows the individual counties through the county commissioners to, at their option, issue
liquor licenses within 5 miles outside of the city limits. There is criteria, they have to serve
food, have been in business at least 2 years, this is a non transferrable license. If they
go out of business it goes with them and they have to be involved in the tourist &
recreation industry. Representative Watson feels this narrows it enough to make sure
there is some history with an establishment. His co-sponsor is a businessman who is
effected by the current liquor laws and Representative Watson read from a letter he
wrote explaining his position. Representative Alltus: For example, | paid $250,000 for my
liquor license several years ago and now my competition down the street has one
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practically given to him. What should | tell the constituent tl'r'a’t comes to me with that
feeling. Representative Watson: Well, that is a problem and there are bound to be those
comments. But the number of establishments that will qualify under this criteria is very
low, 1-2% statewide.

Representative Wheeler moved to print RS0836C1. Representative Field made a
substitute motion to return to sponsor. Discussion: Representative Field feels this needs
more study and perhaps an interim committee could study the whole picture and
recommend liquor law changes overall but we shouldn't do this. Representative
Hornbeck expressed her support of the bill. Representative Loertscher supported the
substitute motion and mentioned this comes up a lot. We need an interim committee.
Representative Kunz supported the substitute motion and expounded on the way liquor
licenses are traded "like a commodity” in Idaho. Representative Tippets supported
returning this to the sponsor. Representative Henbest wanted it introduced.
Representative Judd asked Representative Watson if, in drafting this, a population base
was taken into consideration. Representative Watson, no, but that's a great idea.
Chairman Crane called for a show of hands on the substitute motion to return this RS to
the sponsor. Motion failed 10-11. Original motion to introduce passed and the bill was

introduced.

Representative Newcomb presented this RS to re organize the State Insurance Fund. It
provides for an Independent Board similar to the Id. Housing Authority. The Governor
would appoint 5 people, as indicated on Page 2, Line 7 and would cause it to operate
more like an insurance company in the private sector.

Representative Deal moved to introduce RS08000C2. Representative Stoicheff asked for
further clarification. Representative Newcomb said this legislation is a result of a task
force this summer. Representative Stoicheff: Why the emergency clause?
Representative Newcomb: The Insurance fund is currently without a manager and they
need to get one hired. Mr. Alcorn from the State Insurance Fund yielded for questions.
He explained the department's various problems including some computer problems and
explained the function of the fund which is to provide Worker's Comp insurance. This
would allow them to operate more efficiently. Representative Deal stated that he served
on the study committee and provided some insight into the intent and stated that there is
a serious need to have a manager that has insurance experience. Representative
Stevenson: Did the task force consider privatizing the fund? Mr. Alcorn: Yes, but itis a
small market, a small fund and in the event the market would shrink there wouldn't be
anybody to provide this mandated coverage. It has to be covered by the state to
guarantee it's existence.

Some discussion ensued as to the need for a 5 member board as opposed to just a
manager. Chairman Crane called for a vote. Motion Carried.

Meeting adjourned: 10:15 A.M.

Ron G. Crane, Chairman _AKathryn Moone%ecretary

State Affairs Committee
February 25, 1998-Minutes—Page 2
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Minutes

HOUSE STATE AFFAIRS

March 6, 1998

8:30 AM.
Room 412
Crane, Deal, Stone, Loertscher, Newcomb, Tippets, Alltus, Hornbeck, Kjellander, Field,

Stevenson, Denney, Ellsworth, Jones, Kunz, McKague, Wheeler, Stoicheff, Marley,
Judd, Henbest.

1 Ay referenced attachments made available to the committee are attached to the secretary's book and
.4 Yelibrary copy for permanent record.

Chairman Crane called the meeting to order at: 8:37 A.M.
Representative Hornbeck moved to approve the minutes with the following correction:
"assisted in drafting the bill and" is deleted and the Motion Carried.

Representative Taylor explained this pending rule is rejected. This is to assure that
legislative intent is correct rather than dealing with it through a rule.
Representative Alltus moved to introduce. Motion Carried.

Representative Callister presented his bill which provides a method for a candidate to
deal with contributions which exceed statutory limitations.

Representative Stoicheff moved to send H558 to the floor with a do pass
recommendation. SPONSOR: Callister

Representative Stubbs upon reminding the committee of this same legislation addressed
last year, he simply explained that it rescinds |daho's several calls over the years for a
constitutional convention. This would rescind all calls including the current one regarding
the balanced budget amendment supported by US Senator Larry Craig. Representative
Stubbs also offered George Detweiler's expertise on the constitution. Representative
Alltus: Why was this killed before? Representative Stubbs, It rescinds the balanced
budget amendment. Representative Alltus: Article 5 was put in place by our forefathers
and | don't feel it's such a bad idea. Representative Stubbs: It's not a bad idea but having
7-8 calls sitting there is like having unexploded ordinance. We need to clean it up.
Representative Alltus: Senator Craig's office doesn't want this. Representative Stubbs: |
know, but having that call out there could be used to trigger a number of things. This
would wipe the slate clean. Mr. Detweiler yielded to questions and then expounded on
his beliefs. He didn't know how many calls there were exactly or specifically what they
are but did point out that even Chief Justice Warren Berger cautioned against a
constitutional convention.

Representative Alltus moved the RS be returned to sponsor. Substitute motion offered
by Representative Tippets to introduce RS0858C1. Amended substitute motion by
Representative McKague to introduce and send to the 2nd reading calendar. Vote on
the amended substitute motion failed 7-10. Vote on the substitute motion to introduce
carried. Representative Alltus voted in opposition.

Representative Sali presented this request for a constitutional ar}nendment Upon a brief
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presentatic. »presentative Tippets informed him, icading from the House Rules book,
that introduction of constitutional amendments is not permitted after the 35th legislative
day. There is a way to get around that, by using a petition. Have you done that?
Representative Sali: No, | was under the impression you just introduced an amendment.
Representative Tippets: No, it dealt with the constitution it wasn't an amendment.
Representative Tippets read from the House Rules Book. Representative Sali asked
that the committee return to sponsor.

Representative Alltus moved to return to sponsor. Motion Carried.

Representative Sali explained intent on his request for this HCR dealing with U.S. HR304
currently in congress. It requests an investigation for impeachment of President William
Clinton. In lines 15-21 Representative Sali read from HR304, if he's found innocent he
ought to be cleared so we, as a country can move on. If not, we can call for
impeachment.

Representative Hornbeck moved to introduce RS08181. Debate: Representative
Stoicheff asked for a copy of HR304. Representative Sali had one copy and read from it.
Representative Kjellander: In your research for this RS did you discover and could you
tell us what this body did during the Nixon investigation? Representative Sali: During the
process President Nixon resigned. Representative Sali didn't know what Idaho did with
regard to the Nixon investigation.

Representative Stoicheff moved to return to sponsor. He pointed out that on line 14 it
says "if proven to be true". Nothing has been proven yet. Representative Hornbeck: At
least during Nixon they were doing an investigation. They won't even do one on Pres.
Clinton, This calls for that. We need to support our congress. Representative Stoicheff:
Mr. Starr is running an investigation. Representative Judd requested a copy of HR304.
Chairman Crane called for a vote on the substitute motion. Motion Carried.

Michael Brassey presented this bill upon Representative Deals' request. He served on
the interim committee to restructure the State Insurance Fund. This moves the fund from
the Office of the Governor to an individual entity, giving it the same status as the Housing
Authority. The reason is; the fund has grown dramatically. It is a large fund and needs to
be handled independently. It was created to assure that [daho was guaranteed a
worker's compensation carrier. Currently the fund is not subject to the same regulations
as private insurance companies. This would do that. Mr Brassey also reviewed
amendments handed out to committee and attached herein, and requested this go to
general orders. Representative Alltus: How much, by statute, is the fund allowed to have
in reserve? Mr. Brassey: There is no upper limit on what they can hold in reserve. The
fund is currently "over reserved" . Representative Alltus: Isn't there a rule regarding
reserves and surplus? Mr. Brassey: Not as a maximum. Representative Alltus: Mr. Alcorn
told me $6 million was the figure. Mr. Brassey: The reserves are held by not owned by
the State. That money is separated out for sole use and is not state funds. The intent
here is not to privatize. If it were a mutual it would be owned it's not but we're trying to
get close. Money held by the fund will remain the policyholders. Representative
Ellsworth: | read a report from Pennsylvania. Could you please show us the new costs
involved with this change and how you plan to cover it? Mr. Brassey: I'm not familiar with
their program, they may have privatized. We're not going that far here. There may be
changes in compensation, but there are no additional costs for administration. This would
just give the fund more flexibility.

Woody Richards, National Assn. Independent Insurers. In support.

Starr Kelso, Coeur d' Alene attorney. In opposition. Spoke for 24 minutes on his
handout, a copy of which is included.

Phil Barber, Counsel for AlA, In support. Rebuttal of Mr. Keiso's comments. He

State Affairs Committee
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supported and raged the proposed amendments.
Mr. Brassey, in wrap up. He agreed with Mr. Kelso that the meney is held and owned by
policyholders. and that this doesn't change that ownership, or how the money is handled.

Representative Deal moved to send to general orders with committee amendments.
Representative Deal went on to explain why he felt this is good. The insurance manager
should not be a political appointment. It should be someone insurance knowledgeable.

Representative Alitus moved to hold in committee. Representative Deal was opposed to
this as he reiterated the committee worked long and hard on this and these are good
amendments. The dividends are the way the policyholders are given their money.
Representative Newcomb: Spoke in opposition to the substitute motion and told the
committee he He spoke at length with Mr. Kelso who has made some valid points but
this legislation is good policy.

Representative Wheeler moved to hold for time certain until Tuesday, March 10, 1998.
There is too much to study about this. I'm a bit confused and request more time to make
a decision. Representatives Hornbeck, Ellsworth, & Henbest all concurred.

Chairman Crane called for a vote on .the amended substitute motion. Motion Carried.

Meeting adjourned: 10:15 A.M.

‘Ron G. Crane, Chairman /Kathryn Mooney@’etary
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In Section | of the Bill, a new subsection should be added which would add the following
language to [.C. 72-901: Nothing in this Chapter or in Title 41, Idaho Code shall be
construed to authorize the State Insurance Fund to operate as an insurer in other states.

"2 InSection 1 of the Bill, additional language should also be added as a new
separate subsection (4), replacing lines 33-41, page 2, to read as follows: The State
Insurance Fund is subject to and shall comply with the provisions of the Idaho
Insurance Code, Title 41, Idaho Code. For purposes of regulation the State [nsurance
yFund shall be deemed to be a mutual insurer, but the State Insurance Fund shall not be
‘owned by policvholders or stockholders. The State Insurance Fund shall not be a
‘member of the Idaho Insurance Guarantv Association.

At Section 4 of the Bill, page 3, beginning at line 24, to be amended to read as follows:
That Section 72-911, Idaho Code, be, and the same is hereby repealed in its entirety.

That the emergency clause at Section [0 of the Bill be renumbered as Section [ 1.

That a new Section 10 be added to the Bill to read as follows: That Section 41-309, Idaho
Code, be, and the same is hereby amended to read as follows: 41-309. GOVERNMENT-
OWNED INSURERS NOT TO BE AUTHORIZED. No insurer the voting control or
ownership of which is held in whole or substantial part by any government or
governmental agency, or which is operated for or by any such government or agency, other
than the Idaho State Insurance Fund, shall be authorized to transact insurance in this state.
Membership in a mutual insurer, or subscribership in a reciprocal insurer, or ownership of
stock of any insurer by the alien property custodian or similar official of the United States,
or supervision of an insurer by public insurance supervisory authority shall not be deemed
to be an ownership, control, or operation of the insurer for the purposes of this subsection.
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332 Pine Street, Suite 310
.. #9 Ragional Manager San Francisco, California 94104

Tel: 415/362-0870
Fax: 415/362-0835

-March 5, 1998

- The Honorable W. W. "Bill" Deal
“Vice-Chair, State Affairs Committee
aho House of Representatives
State Capitol Building, Room 412
Boise, Idaho 83720

Dear Representative Deal:

House Blll 774
Alllance Position: Support, if Amended

| am writing to express the support of the Alliance of American Insurers for H.B. 774, it
amended, to be heard in your committee on Friday, March 6, 1987. The Allianca is @
national property and casualty trade association of aimost 300 members, many of
whom write workers' compensatjon.

The Allilance appreciates the opportunity you afforded our member company, Liberty
Northwest, and representatives of the Idaho Association of Commaerce and Industry to
- meet and discuss our concerns regarding H.B. 774,

The Alliance supports the agreement reached to amend the bill. We believe these
amendments will assure future access to the Idaho State Fund by ldaho employers as
~ well as a healthy insurance marketplace in the future.

With these amendments, we withdraw our previously communicated opposition to
H.B. 774.

Sincerely,

G G

Peter Gorman
Associate Vice President and Regional Manger

Copies to:  The Honorable Jim Aicorn, Insurance Commissioner
Dawn Justice, 1ACI

Working to Make lnauromﬂm ®00024
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Mocials Vies Prosigent
~ I Regional Manager

332 Pine Street, Suite 310
San Francisco, California 94104

Tel: 415/362-0870
Fax: 415/362-0835

i Date: February 27, 1898
- To Ron Crane, Chair, House State Affairs Committee
From: Peter Gorman, Associate Vice President and Regional Manager, Alliance

of American Insurers’
Subject: idaho House Blil 774 - Alliance Position: OPPOSE

Outlined below are the reasons the insurers and employers should be opposed to this
seemingly innocuous bill. The Alliance of Amaerican Insurers has seen the
consequences of similar statutes passed in Oregon and Utah that have driven private
competitors out of the state markets, leaving employers at the mercy of a predatory
state fund.

The Alliance is a national trade association of almost 300 property and casualty .
insurance companies across the country, many of whom write workers compensation.

1. H.B. 774 eliminates direct state supervision and control.

0 It creates a new Board with 4-year member terms, to select a Fund
Director and set policies.

° The new Fund will be totally exempt from Insurance Commissioner
regulatory authority to approve rates and punish wrongdoing.

- Title 41, Chapter 2, Section 1 (4) says the Fund is subject only to
Chapters 4, 13, 16, 18 and 49. Even though these sections may
reference thea Commissioner, without Chapter 2, the Commissioner
is powerless to control Fund activities. ThlS situation happened
with the Oregon state fund.

o The role and authority of the Industrial Commission over the State Fund is
unclear.

0 The role of the State of Idaho is unclear.

- Deficit responsibility remains, even though the bill attempts to limit
liability in Section 1, Paragraph 2. Other state courts have ruled
that states are liable for state fund deficits.

- Ownership of Fund assets is shifted from the state to a quasi-
public organization belonging to the policyholders, similar to Utah
state fund claims.

000025
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2-  Dawn Justics, February 27, 1998

2. H.B. 774 Imperils guaranteed coverage to employers.
© If the state no longer has oversight authority, the Fund can refuse to be
% the "provider of last resort” and refuse participation in the residual market
pool.

@ Severe market disruptions when high-risk employers (roofers, etc.) cannot
get insurance, as when the Oregon State Fund did this.

3. H.B. 774 could Imperil Fund solvency and create a state liability for deficits.

o Management salaries will be increased and employees will remain in the
state retirament system, thus increasing costs.

o The state will lose control over the proper uée of reserves and surplus
found in Title 41, Chapters 6, 7 and 8, to which the Fund will not be
subject. Audits will no longer be required by the state.

The Fund will lose its federal tax exempt status because it will no longer
meet the 501(c)(6) I.R.S. test (According to the Taxpayer Relief Act of
1897, Sec. 963, assets must clearly revert to the state upon dissolution in
order to maintain tax exempt status). Surplus earmed will be taxed at
corporate tax rates. '

A e i etk
(@]

o The combination of these events could create new financial pressures.
4. H.B. 774 allows the state to unfairly compete with private Industry.

o The State Fund currently has 53 percent of the workers' compensation
market by premium volume. When it was established, the Fund was
granted certain tax advantages in retum for being the "prov_ider of last
resort” to Idaho employers. This mission has since been diluted with the

establishment of an "assigned risk pool," where losses are shared with
private insurers.

- 42 percant of earned premium was dividend back in 1396.

- 15 percent rate réduction was given to all policyholders in 1997.

o Private industry already has a hard time compseting with these
advantages.

000026
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3 - Dawn Justice, February 27, 1998

° This will allow the Fund to continue to receive those advantages while
avoiding any liability.

- H!B. 774 directs the Fund to directly compete with private insurers.
Section 1 (3) states the Board shall run the state insurance fund as
an "efficient insurance company."

- The Fund does not have to bear the considerable extra costs of a
certificate or of regulatory compliance imposed by the state
(approval of rates, claims audits, financial audits) that are borne by
private industry.

- With its 53 percent market share, the Fund will have an unfair
marke! advantage cver all private insurers.

5.  There is no naed or Justification for changing the Fund's organizational
status.

0 The State Fund is financially strong and has achieved its status under
: present management and organization.

. Surplus doubled from $78 million in 1994 to $150 million in 1996.

- The average rate of return of 20 percent on surplus in the [ast
three years is better than the private industry average.

o The market is very healthy with at least 25 national carriers competing for
business. Many other insurance carriers want to enter the [daho market,
as the California market is now unprofitable. '

© If passed, H.B. 774 will start the Fund on a path to maximize financial
return, even if that means moving ldaho earned capital to other states (as
the Utah State Fund has done). The Fund's Board will have & fiduciary
responsibility to seek the highest return, even if that is outside ldahoe.
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o If H.B. 774 passes, the state will lose its authority and contrai to turn the
Fund in the future to protect employers and injured employees.

' 000111 000027




6 i the State wishes to sliminate the original reason for the State Fund, then
it shouid be liquidated.

o] The original reason for the Fund was for it to be "provider of |ast resort,”
where private insurance was unavailabie to employers.

o There is no reason to allow the State Fund to compete directly with
private industry unless it serves this special need.

@ As an alternative, tha state could sell off the assets of the Fund to private -
insurers and leave the current NCCl-run residual pool in place to be
shared by private insurers.

?:__PG:wja

Copies to House State Affairs Committee members
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" STARR KELSO
PERSONAL BACKGROUND
BORN/RAISED: Wallace, Idaho
RESIDENCE: Cocur d’Alene, Idaho
EDUCATION: North Idaho College

University of Idaho
Gonzaga Law School (1979)

REAL JOBS: Mine Mill Operator (Galena)
Hard Rock Gypo Miner (Galena)
Hot Tar Roofer
Brush Crew/Fire Fighter Foreman
High School Teacher/Coach
Marine Deputy Sheri(T

PRACTICE OF LAW 1979 - PRESENT

LICENSED: Idaho (1979)
9th Circuit (1983)
Montana (1989)
Colorado (1992)
10th Circuit (1993)
U.S. Supreme Court (1993)
PRIMARY AREA OF
PRACTICE: Worker’s Compensation
Employment Law

WORKERS COMPENSATION ORGANIZATIONS/PRESENTATIONS
ORGANIZATIONS: Co-Founder - Idaho State Bar Worker’s Compensation Section

Co-Founder - North Idaho Employers Group (1993)
IACI Blue Ribbon Worker’s Compensation Committee (1995)

PRESENTATIONS: Bad Faith In Worker's Comp, Industrial Commission Conference (1988)
Panels-Who Are These Guys, Industrial Commission Conference (1989)
ISIF, 1daho Association of Commerce & Industry (1989)
Safety, Its Everyone s (Legal) Responsibility, 52nd Intermountain Logging
Conference (1990)
The State of Idaho’s Worker’s Compensation System Today. Its Not All
; . Good News, Employers’ Conference on Workers’ Compensation (1991)
« Current Regional Legislation & Litigation, Human Resources Association
3 Of Treasure Valley, Boise (1994)
Worker's Compensation Issues, TPM Safety Conference (1994)

Lt R A Yt £ o

North Idaho Employers’ Group -Organized & Sponsored first three annual
Workers® Compensation Conferences (1993, 1994 & 1995)

Speaker at the 6th Annual Conference On Workers' Compensation,
May 21, 1998 (See Brochure E-1)

RECENT SIGNIFICANT
WORKERS' COMP
CASES: l. Lines v. Idaho Forest Industries
2. Edwards v. Industrial Commission/SIF ($28 million) (E-2)

3 Kelso & Irwin v. SII7 (Policyholders Own Surplus) (E-8)
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General
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Resume

1997 Senate Bill (Not require SIF to pay Treasurer)
Lydia Justice Edwards - telephone call

“S minutes”

Emergency/Immediately

a.

No notice to policyholders of “emergency”
Quarterly Newsletter, Winter 1997 (E-3)
Why important for policyholders (Idaho businesses) to know of emergency

Ist Annual Report - Policyholders own reserves and surplus (E-4)
Legislative Committee (11-1-50) Report (E-S)

Starting A Business In Idaho (E-6)

Attorney General letter to Representative Alltus (11-03-97) -
Policyholders have “no” ownership in SIF Surplus (E-7)

4. Judge Kosonen’s opinion (12-18-97) (E-8)

YN

Problems With HB774

o a0 o

Idaho Code §72-901 (proposed) “Independent public body politic and
corporate”

Know what SIF is today?

Know what an independent public body politic and corporate is?

What is Idaho Health Facility Authority? (P, $97-98)

Supreme Court case

1. Board of County Commissioners of Twin Falls v. Idaho
Health Facilities Authority (E-9)

Board/New Level of Bureaucracy (proposed)

a.

Add five (5) person board - pay plus costs

How does Governor/Legislature get rid of any directors

Current “board”: 1996 Annual Report - Governor, Attorney General, State
Board of Examiners, Secretary of State, Controller - Why Change (E-10)

000030
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Board Members Liability (proposed)

a. Personal liability
b. Idaho Code §72-907 (current) Exempts manager (E-11)
c. No provision for board for board exception

Board Authority vs. Manager vs. Endowment Fund vs. Board of Examiners - Conflict

a, Idaho Code §72-901 (proposed) - Board can“exercise any power”
b. Idaho Code §72-903 (current) - Manager has full power (E~12)

c. Idaho Code §72-912(a) (current) - Endowment Fund Investment Board
Power to-invest (no proposed change) (E-13)
d. Idaho Code §72-927 (current) - submits claim disbursements to Board of

Examiners (E-14)
Board To Assure Its Run As An “Efficient Insurance Company”

a. 2nd SIF Annual Report (1920) (E-15)
b. Idaho Code §72-902 (proposed) - Deletes Manager’s right to acquire real -
property
c. Does not do that - it expands power because Manager can “do
any and all things”/no limitations

Idaho Code §72-911 (proposed) Surplus Reserve
a, Idaho Code §72-911 (current) (E-16)

. 36 million needed now (see auditors 1996 report) (E-17,17.1, 17.2)
c. If need $6 million how can proposed $2 million be enough (1C§41-313) (E-18)

o
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“This conference gets better and belfrer every
year! Well done.” cec

“A day well spent! All of the speakers were
great.” Tunba Exccutive

“I'll make a point to go to this every year!
It's so informative.” scoior Executive

“If you're going to atiend only one conference
this year, I recommend this one!” Union Official

“A wealth of informarion and insights.”
City Adminiszator
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JORTH IDAHO EMPLOYERS’ GROUP, INC.

'O. Box 2225
‘ost Falls, Idaho 83877
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To wark for improvements v

To make that info

7:30 - 8:00
8:00 - 8:15

8:15 - 8:45

8:45 . 9:4%

9:45 - 10:00
10:00 - 11:00

11:00 - 12:00

12:00 - 1:00
1:¢0 - 1:30

1:30 - 2:30

2:30 - 3:15

3:15. 3:30
3:30 - 4:15

4:15 - 4:30

PROGRAM

Registration & Continental Breakfast

Welcome Address, Lamry Jeffries, Sunshine
Precious Metals, Inc.

Keynote Address, Philip E. Batt, Governor
of the State of Ideho

Industrial Commission Updates, Rachel

Gilbery, Idaho Industiai Cormmission;
James F. Kile, 1daho Industrial Commission

Moruning Break .

Trick or Treat: Being Able To Tell The
Difference Wil Save you Money,
Starr Kelso, Starr Kelso Law Office
Chartered, Coeur 4’ Alene, Idaho

Do’s and Don'ts fm— Emplvym-- RE:
WC/ADA/FMIA Interaction, Bobbi
Domibick, Elam & Burke, P.A., Boise

Lunch (provided)

Legislative Updates, Dawn Bushman, 1daho
Associaton of Commerce and Industry

Preventative Steps for Repetitive Motion
and Back Injories, Virginia Taft, Coenr
4’ Alene Hand Therapy; Pavla Taylor,
Kootenai Medical Center

OSHA Investigations - Employers
Perspective and Panel Discassion, Ed
Wilson - Moderator. Brookes Spencer, K.C.
Hansen. Virgil Howell - Panelists

Afternoon Break

Slaying the Burnout Dragon; Issues of
Work Related Stress
Francie Miller, North Idaho Cnical
Incident Stress Management Team

Qlosing Remarks, Larcy Jeffries, Sunshine
Precious Metals, Inc.
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SPEAKERS
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e -
Pasin B ¢ Bereg ‘Pmr&%’ﬁm TWENTY-
NINTH GOVERNOR OF THE STATE OF IDAHO.
Govemor Batt was first elected to the [daho State Legislature in
1965. He previously served two years in the Idahc Kouse of
Representatives, fousteen years in the ldaho Siate Scoate and
four years as Lt. Govemor.

A

: RRYTSHE HUMAN
RFSOL’RCE Dmc‘mk SUNSHINE PRECIOUS

METALS, INC. His responsibilides incicde labor relations,
bencfits administradon, workers’ compentation, safety and
compensagon. In addition to Sugshine Miringz, Larcy’s man-

agement experience includes govemnmental agencies and other
miniag companies.

Sugserd 8 2
. . P k3 4 "
éﬁn&"ﬂ@é&o Agﬁﬁﬁéf&s- £LSO GRADUATED

CUM LAUDE FROM GONZAGA UNIVERSITY LAW
SCHOOL AND CURRENTLY OWNS THE STARR
KELSO LAW OFFICE IN COEUR D'ALENE. He was a
founding director of the [daho Staw Bar Associaton’s Workers
Compeasation Secdon. His practce for the past fificen ycars
has focused on employment and workers compensation law.
Mr. Kelso is cecognized for his advocacy of crmployer interests.
Mbost recently, hus work led to the Gling of Edwards v Idaho
State Industial Commission/SIF wherein the [daho Supreme
Court order=d the ladustrial Commission o zomply wath the
law and require the State Insurance Fund to pay over $28 mul-
lion t0 State Treasurer Edwards for the protection of employers
and {njured workers.

{*{;X;.U"\ ‘.‘.-y .ﬁ’ ‘?3:3: ml' .
Romaseheonasin Lfaltassnton
GILBERT IS SERVING A SIX YEAR TERM AS THE
EMPLOYER REPRESENTATIVE ON THE IDAHO
INDUSTRIAL COMMISSION. She was appointed v
Governor Philip E. Batt in January 1995. Commissioner Gilbamt
received her B.S. Degree from the University of Nebraska and
her M.A. degree from the College of ldabo. In May,
Commussioner Gilbert was clected Vice Presiden: of the
Western Association of Workers” Compensaton Boards com-
prised of cighteen westem states. She will chaic the westem
conference cotvention in Coeur d” Alene or July 9 -12, 2000.

-Wv,/

I,M‘I%L%E@K{QE SWBS“MNBR FILE IS A 1973

e olat S w-n':-’rw-n-rwqrw OF MAHO 1AW

as well as serving wath the Idaho Auomey General's Office
where he handled criminal peosecutions and appealy © the
fdaho Supreme Court James has 15 yzacs experience with the
J.R. Simplot Company where he represerted all aspects of theic
legal department with special emphasis in lzbor and employ-
meat law. [n January 1997, Mr. Kile assumed his new pasidon
as the attomey representative on the Idaho Incustirial
Commission

)

Baw&&f}mvm%” i N“‘ Usaiiaidrs THE
HUMAN RESOURCE DIRECTOR FOR IDAHO
ASSOCIATION OF COMMERCE AND INDUSTRY
(YACT. Her experience includas over 1S vears in human
resource management in the hotel 1adustry of Texas, Californua
and Singaporc. Dawr holds a Master’s degree in Public
Administration: and has a solid background of experience anc
knowledge in govermmental affairs, mast recently with the
President’s Office at Boise State University. Active during the
1998 legislanve session, Dawn focused on worker's cotnpensa-
tion, unemnployment insurance, employer-sponsored heulth care
benefits 2nd education issues,

B‘é}liﬁﬁ%lmmw‘ RS 1 ‘ﬁt&mmfcx IS A
SHAREHOLDER IN THE LAW FIRM OF ELAM. &
BURKE, P.A. She practices in the areas of wiongful cischarge
and discrimination law, cmployer/employs relatons law and
appellate law. She was adinitted to the [J2ho 22d U.S. Dissic
Court, Distict of Idaho in 1982; To the U.S. Court of Appes,
Ninth Circuit in 1984 and 1o the U.S. Suprems Cous tn 1786,
She received a B.A. degice cum laude from Boise Stuc

University and J.D. degree cum laude from the University of

[daho in 1982.
-,_p‘f {

v 1% %ﬁdm \,H('Gm A+ TAFT IS aXN
OCCUPATIONAL THERAPIST ¥AND OWNER  OF
COEUR D’ALENE HAND THERAPY. She has been in pit-
vats practice ic North Idaho for the pzs: 20 years and curendy
croploys 2 s@mff of cight including physical. cccupanonal and
massage therapists. Programs provided include hand rehabiita-
tion, eérgonomics and pain management. Virgimia ha worked
extensively with hand 2nd upper body injurcs and specializes
in ergonomics and mrofascial release techniques She has
worked extensively 'Mlh the lduho [ndustrial Commission 0

coordinate work rerum, assist 10 work mrd: ficauon and faak-
T R N e Ll ot T ]
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INTHE SUPREME CQ F THE STATE OF IDAHO
-Docket No. 23518

INTHE MATTER OF THE PETITION

FOR WRIT OF MANDAMUS AND
ALTERNATIVE WRIT OF MANDAMUS TO
THE INDUSTRIAL COMMISSION AND
DREW S. FORNEY, MANAGER OF THE
STATE INSURANCE FUND.

LYDIA JUSTICE EDWARDS, in her Boise, April 1997 Term
official capacity as Treasurer of

the State of Idaho,

’ v.
INDUSTRIAL COMMISSION OF THE
STATE OF IDAHO and DREW S. FORNEY,
in his official capacity as Manager

of the State Insurance Fund,

1997 Opinion No. 93

Frederick C. Lyon, Clerk

)
)
)
)
)
)
)
)
)
)
)
)
Petitioner, ) Filed: July 25, 1997

)
)
)
)
)
)
)
)
Respondents. )
)

This is an original jurisdiction proceeding on a petition for writ of mandamus.
The petition for writ of mandamus is granted.

Jim Jones & Associates, Boise, for petitioner. Jim Jones argued.

Hon. Alan G. Lance, Attorney General; A. Rene Martin, Deputy Attorney General,

Boise, for respondent Industrial Commission of the State of Idaho. A. Rene Martin
argued.

Hon. Alan G. Lanée, Attomey General; Brett T. DeLange, Deputy Attomey General,
Boise, for respondent Drew S. Forney. Brett T. Delange argued.

SILAK, Justice 000035

EXHIBIT
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The Treasurer of the State of Idaho filed a petition for writ of mandamus requesting the
Supreme Court to order the Industrial Commission to require the State Insurance Fund to make a
security deposit with the Treasurer pursuant to Idaho Code Section 72-301(2). We hereby grant the

petition.

L.
FACTS AND PROCEDURAL BACKGROUND

In July 1996, the law firm of Kelso & Irwin, P.A, filed a petition for deélaratory ruling with
the Industrial Commission (Commission) seeking a determination that I.C. § 72-301 applies to the
State Insurance Fund (SIF). 1.C. § 72-301(2) provides that the Commission shall require workmen's
compensation sureties to deposit with the Treasurer of the State of Idaho an amount equal to the total
amounts of all outstanding and unpaid compensation awards against the surety. Kelso & Irwin
argued that since the SIF is a surety pursuant to L.C. § 72-102(28)(Supp. 1997)', the SIF is required
to make the above deposit required by I.C. § 72-301(2). The SIF argued that the Idaho Legislature
has directed the SIF, pursuant to I.C. § 72-911, to maintain surplus and reserve funds that are
sufficiently large to cover the catastrophic hazard and all other unanticipated losses and to meet
anticipated losses and carry all claims and policies to maturity. The SIF further argued that pursuant
10 .C. § 72-912, the Endowment Fund Investment Board (the Board) is required to invest the surplus
and reserve funds belonging to the SIF. The SIF thus claimed that compliance with I.C. § 72-912
provides greater protection to its claimants and insureds than that afforded to other sureties’ insureds
under I.C. § 72-301, and that therefore, to the extent there is a conflict between I.C. § 72-301 and
I.C. § 72-912, the latter controls.

The Commission issued its ruling on the petition on August 20, 1996, declining to provide

the relief requested by Kelso & Irwin. The Commission found that Kelso & Irwin had failed to

establish that an actual or justiciable controversy existed. The Commission based its decision on the

finding that Kelso & Irwin failed to show that it would be directly affected by the posting of the

' LC.§ 72-102(28)(Supp. 1997) was formerly codified as 1.C § 72-102(25).

2
600036

—_

000120 | poot




VDI s et i g s

B

security. Kelso & [rwin thereafter filed an appeal with this Court, which has been stayed pending
the outcome of this original proceeding.

On October 4 1996,.fhe i)étitioner in the present case, State Treasurer Lydia Justice Edwards
(Edwards) was advised by the Idaho Attomey General of the pending litigation in Kelso & Irwin ».
State Ins. Fund. Edwards concluded that the STF is required to make the security deposit as set forth
in.C. § 72-301(2) and that the SIF had never done so. Edwards then wrote to both the SIF and the
Commission requesting that the deposit immediately be made. The SIF, responding through the
Attomey General's office, stated that it could not comply-with .Edwards' request without violating
I.C. § 72-912. Edwards renewed her request by letter dated November 20, 1996, stating that the two
statutes could be reconciled, but the SIF again declined to make the deposit. The Commission never
responded to either letter.

Edwards considered intervening in the Kelso appeal, but decided that this course of action
would not provide a speedy resolution to these issues. Edwards concluded that since the issue
pending in the Kelso appeal was whether a justiciable controversy exists between Kelso and the SIF,
aruling in that case may not address the merits. Edwards also believed that the Commission would
be reluctant to entertain a new petition brought by her while the Kelso appeal is pending. Edwards
further believed that even if the Court were to issue a ruling on the merits in the Kelso appeal, it was
not clear an order would be issued mandating the Commission to require the SIF to place a deposit
with Edwards. Thus, on January 7, 1997, Edwards filed this onginal jurisdiction proceeding against
the Commission and Drew S. Fomey (Fomey), in his official capacity as Manager of the SIF
(collectively the Respondents), seeking a writ of mandamus.

As of December 31, 1996, the market value of the SIF's portfolio that the Board holds for the
SIF pursuant to I.C. § 72-912, was $386,019,710.08. As of December 31, 1996, the SIF's Incurred
Loss Reserve was $131,205,000 and its surplus was $150,360,192.17. The total amount of all
outstanding and unpaid compensation awards against the SIF, as of December 31, 1996, was
$25,549,641.88.

1L
ISSUES PRESENTED

Edwards states the issues as follows:

000121
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L. Whether mandamus is an available remedy for Edwards in this matter.

2. Whether the Commission must require the SIF to make a deposit with the Treasurer under
[.C. § 72-301(2) and whether the SIF must make such deposit.

The Commission states the issue as follows:

L. Whether an adequate remedy at law exists by which the Treasurer may address the issues
raised by her petition, preventing the Supreme Court's issuance of a writ of mandamus or
other alternative writ.

The SIF states the issue as follows:

L. Whether Edwards has statutory authority to briﬁ-g her petition.
II1L
ANALYSIS

A, A Writ OfMandamus Is The Appropriate Remedy In This Case.

Artlcle V, § 9 of the Idaho Constitution and Idaho Code Section 1-203 confer on the Supreme
Court original jurisdiction to issue writs of mandamus. Such a writ may be issued "to compel the
performance of an act which the law especially enjoins as a duty resulting from an office . . ." 1.C.
§ 7-302. This Court has held that maﬁdamus 1s the proper remedy for one seeking to require a public
officer to carry out a clearly mandated ministerial act which is not discretionary. Cowles Publ'g Co.
v. Magistrate Court, 118 Idaho 753, 760, 800 P.2d 640, 647 (1990). However, the existence of an
adequate remedy in the ordinary course of law, either legal or equitable in nature, will prevent the
1ssuance of a writ of mandamus. /daho Falls Redev. Agency v. Countryman, 118 ldaho 43, 44, 794
P.2d 632, 633 (1990). The party seeking the writ of mandamus has the burden of proving the
absence of an adequate, plain, or speedy remedy in the ordinary course of law. /d.

" In the present case; the Respondents argue that the mandamus action is inappropriate here
because Edwards had an adequate remedy at law, reasoning that 1.C. § 72-301 grants the
Commission the authority to enforce that section's provision, and that in instances of an actual
controversy, a party with a proper interest may seek a declaratory ruling from the Commission.
Specifically, the Respondents rely on Rule XV of the Commission's Judicial Rules of Practice and

Procedure which provides that a petitioner may seek a declaratory judgment from the Commission
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"whenever [a person has] an actual controversy over the construction, validity or applicability of a
statute, rule, regulation or order pertaining to any matter within the Idaho Industrial Commission's
jurisdiction . . . ." Rule XV(f) provides that the Commission may issue a written ruling which shall
have the force and effect of a final order or judgment or decline to make a ruling. The Respondents
thus argue that Edwards should have proceeded in this manner, and that if the Commission issued
a ruling against her she could have then appealed directly to this Court. This, the Respondents claim,
provided Edwards with an adequate remedy at law for addressing the issues in her petition.

The Respondents' argument must fail for two reasons. First, it would have been futile for
Edwards to have filed a declaratory judgment action before the Commission. On October 22, 1996,
Edwards wrote to the Commission and the SIF requesting the Commission to require the SIF to
deposit with her an amount equal to the total amounts of all outstanding and unpaid compensation
awards against the SIF pursuant to I.C. § 72-301(2). Brett DeLange of the Attorney General's office
responded to Edwards' letter, apparently only on behalf of the SIF, am{i stated that the SIF could not
comply with Edwards' request without violating I.C. § 72-912. Edwards again wrote to the SIF and
the Commission enclosing a legal evaluation by attorney Jim Jones, which concluded that the two
statutes in question, I.C. § 72-301 and § 72-912, could be reconciled. Brett DeLange responded to
Mr. Jones, again solely on behalf of the SIF, stating that the SIF declined to make the requested
deposit. The Commission never responded to Edwards and never demanded that the SIF make the
deposit with Edwards. Thus, the only reasonable conclusion is that the Commission either did not
believe it had the authority to require the SIF to make the deposit or it believed that the SIF was not
required to make the deposit. Either way, Edwards had good reason to believe that filing a
declaratory judgment action before the Commission would have been futile.

Second, and more importantly, the Commission could not provide a suitable forum in which
to impartially interpret the statutes in question since Edwards is asking the Commission to interpret
and enforce a statute against itself. 1.C. § 72-301(2) provides, in pertinent part:

To the end that the workmen secured under this act shall be adequately protected, the
commission shall require such sureties to deposit and maintain with the treasurer of
the state money or bonds of the United States or of this state . . . in an amount equal
to the total amounts of all outstanding and unpaid compensation awards against such
surety.

| 600039
000123 | [ Y




Lt p | g\

(Emphasis added). Requesting the Commission to issue a declaratory ruling interpreting a statute
which requires the Commission itself to take certain action raises serious due process questions. A
petition for writ of mandamus was therefore the proper course of action for Edwards to take under

the circumstances of this case.

B. The Commission Must Require The SIF To Deposit With Edwards The Current
Total Amount Of All Outstanding And Unpaid Compensation Awards Against
The SIF, And The SIF Must Make Such Deposit.

The statutes at issue in this case, which the Respondents claim are in conflict, are I.C. § 72-
301(2) and I.C. § 72-912. As stated above, 1.C. § 72-301(2) directs the Commission to require all
workmen's compensation sureties in this state to deposif with the treasurer "an amount equal to the
total amounts of all outstanding and unpaid compensation awards against such surety." "Surety" is
defined under Title 72, Idaho Code, as "any insurer authorized to insure or guarantee payment of
worker's compensation liability of employers in any state; it also includes the state insurance fund,
a self insurer and an inter-insurance exchange." 1.C. § 72-102(28). (Emphasis added.) Thus, the
SIF is clearly included in "sureties" under [.C. § 72-301(2). The Code further provides that the
monies deposited with the Treasurer shall be held in an express trust for the benefit of the employees
of the employers whose compensation liability has been determined. 1.C. § 72-302.

The SIF contends it is exempt from the responsibility of making such a deposit based upon
the provisions of I.C. § 72-912 which provides, in pertinent part:

Investment of surplus or reserve.~The endowment fund investment board shall at
the direction of the manager invest any of the surplus or reserve funds belonging to
the state insurance fund in real estate and the same securities and investments
authorized for investments by insurance companies in Idaho as shall be approved by
the manager. The endowment fund investment board shall be the custodian of all
such securities or evidences of indebtedness, provided that the endowment fund
investment board may employ a custodial bank to hold such securities.

The SIF contends that it cannot comply with I.C. § 72-301(2) without violating the provisions of 1.C.

& § 72-912. Pursuant to the'rﬁlleskofstétutory construction, the SIF argues, 1.C. § 72-912 is the more
% specific statute and is therefore controlling.

In addition, the SIF argues that it provides greater protection for its insureds and claimants

than that which is required of other sureties because these "surplus or reserve funds" include the
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amount required to be deposited under I.C. § 72-301(2), ie., the outstanding and unpaid
compensation awards or known losses. With respect to the above "surplus," I.C. § 72-911 provides
that 10% of the premiums collected from employers shall be set aside to create a surplus large
enough to "cover the catastrophe hazard and all other unanticipated losses." 1.C. § 72-911 also
provides that the SIF is to maintain a "reserve" adequate enough "to meet anticipated losses and
carry all claims and policies to maturity." Thus, the SIF argues that the legislature intended for the
Board to be the custodian for all of the SIF's securities acquired to cover all of its losses, and
therefore cannot deposit any securnty with Edwards without violating I.C. § 72-912.

With respect to the rules of statutory construétion, this Court has held that when two statutes
relate to the same subject, even though they are in apparent conflict, they are to be construed
harmoniously if at all possible. In a recent case, the Court held:

(1]t is axiomatic that this Court must assume that whenever the legislature enacts a
provision it has in mind previous statutes relating to the same subject matter. In the
absence of any express repeal or amendment, the new provision is presumed in
accord with the legislative policy embodied in those prior statutes. Therefore,
statutes relating to the same subject, although in apparent conflict, are construed to
be in harmony if reasonably possible.

Cox v. Mueller, 125 1daho 734, 736, 874 P.2d 545, 547 (1994) (citations omitted). We hold that I.C.

§ 72-301(2) and § 72-912 can be reconciled harmoniously.

The definitions of "surplus" and reserves", as those terms relate to the SIF, are found in I.C.
§ 72-911. "Surplus" is a percentage of insurance premiums set aside to cover catastrophes and other
unanticipated losses. An outstanding and unpaid compensation award cannot qualify as an
unanticipated loss since it is a known and quantifiable amount. A "reserve" fund under I.C. § 72-911
is to "meet anticipated losses and carry all claims and policies to.maturity.” Anticipated loss here
means a loss énticipatéd or expected in the future that is currently not known. This is not the same
as an existing, known loss or award for which the deposit is required under 1.C. § 72-301(2). Thus,
we hold that the legislatufe:didxnbt ihtend for "surplus and reserves", as those terms are defined in
Chapter 9, Title 72, Idaho Code, to include amounts for all outstanding and unpaid compensation

awards.
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[.C. § 72-910 further supports a construction that monies representing.all outstanding and
unpaid compensation awards should be deposited with the treasurer. That section provides, in
pertinent part:

State treasurer custodian of fund.--The state treasurer shall be the custodian of the
state insurance fund, and all disbursements therefrom shall be paid by him upon
warrants signed by the state controller or upon sight drafts signed by the state
insurance manager as provided by section 72-927, Idaho Code.

This section indicates that it is the treasurer who is to make any and all payments. In view of this
requirement, we believe that the legislature intended for the treasurer to be the keeper of the monies
from which the outstanding and unpaid.workers' cdmpensation awards are to be paid. Otherwise,
the above-quoted sentence from I.C. § 72-910 would have no meaning.

Another reason that I.C. § 72-301(2) and § 72-912 can be reconciled (i.e., that the
outstanding compensation awards are not included in I.C. § 72-912) is related to the provision in I.C.
§'72_912 which states that the Board shall, when so directed by the manager of the SIF, invest the
surplus and reserve funds in real estate. The investment in such a long-term unliquidated asset like
real estate would certainly seem ideal for unanticipated, future forward-looking losses as well as
even for catastrophic, anticipated losses since such an investment would likely yield a high rate of
return in the long run. However, such an investment would not be appropriate for an existing,
known loss such as an outstanding and unpaid compensation award since such an award is
presumably to be paid in the near future.

We therefore hold that I.C. § 72-302(2) and § 72-912 can be construed in harmony. [.C. §
72-301(2) does apply to the SIF, and pursuant to that section, the Commission is hereby directed to
require the SIF to deposit with-Edwards an amount which is currently equal to the amount of all
outstanding and unpaid compensation award\s which monies will be disbursed by Edwards pursuant
to1.C. § 72-910 in due coufse. We further hold that Forney, as manager of the SIF, may direct the
Board to invest the remaiming sutplus and reserve funds pursuant to [.C. § 72-912.

Iv.
CONCLUSION
For the reasons stated above, the petition for writ of mandamus is granted and a writ shall

forthwith issue.
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|daho State Insurance Fund

Workers comp costs continue to drop

Overall rate falls; Fund offers across-the-board cut; record divildend

Good news comes in threes: )
The overall workers compensation premium rate will de-

- dine in 1996; the State Insurance Fund has won approval for

another across-the-board rate reduction; and the Fund's divi-
dend will be substantially larger than anticipated.

The Fund'’s policyholders and their employees can share a
lot of the credit for the continued lowering cost of workers
compensation insurance. Paying attention to workplace safety
is resulting in fewer accidents and that is translating into less
money being spent on medical billsand

percent. The decline is the fourthrate reduction ina row. Since
1994, the overall rate has fallen 29.3 percent, making ldaho's
workers compensation rates among the lowest in the West.
Also, for the second year in a row, the Fund has won
approval from the Department of Insurance for a 15 percent
across-the-board rate reduction for its policyholders. The
lower rates will apply to all new policies and to existing
policies when they are renewed.
Bob _Creighton, the Fund’s Underwriting Bureau Chief,
cautioned policyholders not toexpect to

time-loss benefits.

Idaho is a leader in a national trend
in safety conciousness that is reducing
workers compensation costs, and the
payoffis that some Fund policyholders
haveseen their comp costs cut nearly in
half in the past four years.

$61.5 million dividend

The Fund’s 1998 dividend release
will be about $6.5 million more than
anticipated earlier this year. Instead of
$55 million, the Fund will issue $61.5
million to eligible policyholders.

Thetotal dividend amounts to about

Dividend\\\‘
up

see their premiums drop exactly 25 per-
cent because of the 10 percent overall
decrease and the Fund’s 15 percent re-
duction.

“The actual premiun cost will vary
forindividual policyholders because of
therate classificationsystem,” Creighton
explained.

Ratesare set for more than 600 classi-
fication codes for various types of
employement. The 10 percent figure is
an overall average decrease. Rates for
someclassifications may haveincreased
for 1998, while others may have de-
creased.

“We're very pleased to offer this

Rates
down

k\
47 percent of premium collected dur- '

ing the dividend period. To be eligible, a policyholder must
have been insured for six months and have a policy effective
date between July 1, 1995, and June 30, 1996.

Policyholders can expect their dividends to range from
2er0 to about 70 percent of premium paid, depending on the
policyholder’s premium size and loss experience.

Dividend checks will be mailed a couple of weeks later
than normal, however. Eligible policyholders can expect to
receive their check in late January.

Overall rate down 10%; Fund cuts all rates 15%
Governor Phil Batt has announced that the overall workers
compensation insurance premium rate for 1998 will drop 10

000127 :

upfront 15 percent reduction in pre-
mium rates,” Creighton said. “With our dividend program,
we've essentially collected money upfront in the form of
premiums and then returned a substantial amount later in the
form of dividends because we were successful financially. We
realize many businesses would rather have their upfront costs
trimmed and use the money for other purposes, rather than
wait for us to retumn it to them.”

Creighton pointed out, however, that a 15 percent across-
the-board cut could mean a reduced dividend in the future.
“Fortunately, the Fund’s financial strength allowed a reduc-
tionin 1997 and 1998 and a healthy dividend return for 1998,
Creighton said.

EXHIBIT
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FIRST ANNUAL REPORT

YSURPLUS AND RESERVES BELONG: TO--

ST " EMPLOYERS °
[t'frnust.not‘bei‘forgotten'- that the_ question of reserves, as
as that of surplus, enters’'into this matter, but here again,
advantage is on'the side of the State Fund for the reason
all surplus and permanent reserves,.other-than those sct .
e to mature claims, and even this will be increased by
:rsions that are bound to occurs-belong to” the”employers
are held for their benefit or are distributed to them as d1_v1-
ds, ich is not true in the case of the casualty companies.
D - the first ten months of the operation of the IFund,
U sl,'een that there has been accurnulated.a net surplus of -

-7, premium over all losses -~ (profits) amounting to -

1,279.66, while the statutory surplus fund (the catastrophe

:rve) amounts to $22,902.01 more. This likewise belongs -

the employers for the reason t}mt_no ca_ta_strophe_has oc-
red and therefore there is'no habihty existing against this
id, which will always be protected by our re-insurance con-
ct as set forth in the actuary’s report. Thus, in addition to
lower rates charged, the Fund has been able to save for
insured employers $33,181.67, or nearly 15 per cent of the
ount coliected from them, and which could be distributed to
:m except that the law and good insurance principles require
it it be left in the Fund {or their greater protection.
Penaltics.—In the assessment of penalties for failure or
‘usal to comply with the law on the part of employers, an
tremely temperate course was adopted. It was felt that the
v immnnew one and establishes a system which many people
tl tate must have regarded as an extremely radical one
.. /thercfore, lenicncy rather than hars]?ncss should rule.
> rinciple pursued was to make each delinquent employer
y mercly the cost of the effort of the department to induce
m to conie under the law. The expense of the law’s enforce-
ent is an expense of the Fund and is, therefore, paid by those
aployers who have complied with the law by insuring in the
ate Fund. It secemed unfair to those who obeyed the law to
ake them bear any of the expense of bringing in the delin-
tent employers, so that wherever it became necessary to create
1y expense In enforcing the law, the delanuEnt cmployer was
o sed sufficient penalty to reimburse the Fund for the ex-

zncurred. o o
Cinly one suit was brought agaimst an cmiployer to enjoin
im from conducting his business. This employer .quickly

. STATE INSURANCE FUND

a

. R eSS C e W Lot -’ . .
soughtsettlement of the case which he was permitted- to” make

' by payment of all costs and a small'amount in addition-thereto, .
. the total amounting to $75.00.% In the case-of a'few employers
*-whose employees had suffered accident andifor:whoseicare'pro-- -

~ vision'had not been made until after-complaint’had’been”made = !
7 to this’ office by"such injured’ employee,”a* somewhat? heavier
¢ penalty was inflicted.” The total penaltiesicollected »amount to
- $451.67 from 61 .employers.” The expense of’collection was
,charged to the administrative expense,’ while the amount col-

lected was paid'into the Fund. "2 S o

Interest—The total amount of inter'e.st.éoll_éct;zh and earned
to October 3171918, amounts to- $4,603.21.% It:is worthy of

- note, in this connection, that the Funds’have -been’so -handled
+ that the interestiearnings have paid the State:Insurance Man- : . _
i agcr’s's_alagyfduring""_the ten months” period,”and "haye left ‘a, '
balance 'of+$1,269.88.%* The" permanent’iinvestments ¥already =
made for'the Fund, together with daily interest earnings upon’
.deposits,’should, during the year,” pay. considerably:more than
- one-half the ‘entire éxpense of administration’of‘the Fund, thus -
. to-that extent 'lessening the burdenTupon’the’employers.s 7" .-
- It is my belief that if all employers in theState’should in-.

sure with”the”State” Fund “the -interest”earnings*alone’ ‘upon

money necessary to-be.collected but held pending-requirement

for expenditure, would more.than pay the ‘entire rost of ad-

ministering the Fund. - T '
| PERMANENT INVESTMENTS .

Care has been taken to keep invested ‘all surplus funds be-

longing to the State Insurance Fund. A list of the investments
already made is furnished herewith. All bonds and mortgages

" are deposited with the State Treasurer, who is charged with

the duty of collecting the interest and principal when due and
turning the same into the Fund. . o e
In this connection I desire to call attention to the possibil-

ity offered for the future by the Fund)” The State Insurance -

Manager has adopted the policy of -nvesting the moneys of
the I'und in no other security than those offered by the people
of the State of Idaho. The only exception to this rule has been
the investment in Liberty Bonds of the United States govern-
ment, which it was regarded as a’ patriotic duty to purchase
during the period of the war. These purchases, however, went

to the credit of the quota of the state in that respect les-
- scned the burden of the people of Idaho jus hat extent

.'.J., o ,'_‘;-
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STATE INSUEANCE FUND

(Title 72, Chapter 9, Idaho Code)

Misnomer ™

The designation, State Insurance Fund, is unfortunate \
being both inaccurate and confusing. The general term "insurance" i
results in confusion of identity with the Department of Insur-
ance. The term "state funds' causes most people to believe that
it is a governmental fund owned by the state. Not a few legis-
lators still think so. It is a trust fund administered by the
state, It is proprietary, not governmentel, The terms "funds”
Properly applies only to the cash in the hands of the State Trees-
urer and other tangible assets in which it 1s invested. The term
hes become the designetion of the agency which administers the
fund. It would be much better if the fund (in the Treasury)
were designated as the "Workmen's Compensation Trust Fund."
We shall adhere in this report to the customary statutory and
popular designation, ’

Monopoly? Abrogetion?

When the workmen's compensation law was enacted 1n 1917,
the most bitterly contested issue was whether or not the State
Insurance Fund should be establisked as an exclusive monopoly.
A compromise was then effected by which the Fund was mede a
public mutuasl, with preferential monopolistic coverage of all
public employment, and as to private employment a competing car-
rier. Self-Insurance was recognized, under administrative reguly-
. tion. Private carriers were reccgnized, not as casualty carriers,
but as sureties, who in the subsequent language of the Supreme
Court are legally liable as "co-employers." Smith v, McHan,

56 Ideho 43, 49 Pac. 2d 1102, o

The State Fund's coverage 1s evidenced by an insurance
policy, the coverage of other carriers by a surety bond. Their
legal effect 1s the same. Liability is unlimited in amount,

a carrier assuming the entire statutory liabllity of its patron
employer. The State Fund's policy 1s not only unlimited but
open-end, subJect to cancellation on 30 days' notice., Private
carriers' bonds, also unlimited in amount, generally run for -an
annual term, renewable by continuation certificates. Of late
years at least two companies have been lssuing open-end bonds, --
terminable by cancellation on not less than 10 days' notice.
Sec. T72-808, 1.C. '

-10-

| q)()()()4;p7 tz.,%
000131




1@ i
[

'''''

STARTING A BusiNEss IN IDAHO

The Idaho Department of Commerce is pleased to present the 1995 edition of Starting a Business in
" Ildaho. This booklet provides Idaho entrepreneurs and businesses new to our state with the

## information necessary to successfully begin operation. It highlights the business registration process
" and the regulatory issues a new business will encounter. A complete directory of agencies specializ-
ing in assistance to start-ups is also provided.

. This guide is published as part of Idaho's commitment to its business community in working for
" aprosperous economy and a strong climate of business opportunity. The Idaho Department of

" Commerce supports these efforts with a variety of services and is available to assist businesses
and individuals in fostering the continued prosperity of the state.

Vo

Priuip E. BATT, GOVERNOR .)é
James V. Hawkins, DIRecTOR

THIS BOOKLET IS PUBLISHED BY
THE DivisioN oF EcoNomMic DEVELOPMENT.

FOR MORE INFORMATION, PLEASE CONTACT:

IpaHO DEPARTMENT OF COMMERCE
700 WesST STATE STREET
P.O. Box 83720
Boisg, IpaHo 83720-0093 ;
(208) 334-2470

http://www.idoc.slate.id.us
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Employers ar
and issued an employer tax packet with payroll
reporting forms and instructions for reporting of
wages paid and the state income taxes withheld.
Every employer who is required by the Internal
Revenue Service to deduct and remit federal
income tax from wages and salaries paid to
employees must also deduct and remit Idaho
income tax. Deductions for state income tax are
made using the employee's federal Form W-4 and
the Idaho Income Tax Withholding Tables.

ldaho Unemploymnent Tax

Idaho businesses with employees are required to
pay an unemployment tax. As mentioned above,
the same form IBR-1 is used also to secure an
employer account number and tax rate for the
payment of Idaho’s unemployment tax from the
Idaho Department of Employment. Using this
rate, number and instructions, employers make
quarterly unemployment tax payments.

For more information on Idaho’s unemployment
tax, contact your local Job Service office (see
page 19) or the state office at:

Idaho Department of Employment
Employer Accounts Bureau

317 Main Street

Boise, ID 83735

(208) 334-6318, (800) 448-2977
Fax: (208) 334-6301

WoRrkeRs' COMPENSATION

Most employers operating in Idaho are required
to carry workers' compensation insurance. To
fulfill this requirement, a business can insure
with one of almost 300 private providers in the
state or with the Idaho State Insurance Fund. In
special cases, self-insurance is also permitted
through the Idaho Industrial Commission.
[nsurance rates are the same for all insurance
carriers in Idaho, but the dividends paid by the
insurers vary, The State Insurance Fund iy
collectively owned by policy holders rather (han

state-owned, and it has a history of returning

issigned a number

very competitive d

For more information on workers' compensation
or a copy of “Workers' Compensation: A Guide
for Employers” contact:

Idaho Industrial Commission
P.0O. Box 83720 .

Boise, ID 83720-0041

(208) 334-6000, (800) 950-2110
Fax: (208)334-3711

loaHo STAaTE LABOR REGULATIONS

To ensure compliance with Idaho’s regulations
on wages and hours, see “A Guide to Idaho -
Labor Laws” which is available from:

Idaho Department of Labor

and Industrial Services

P.O. Box 83720

Boise, ID 83720-4801

(208) 334-2327, Fax: (208) 334-2683

FeDERAL LABOR REGULATIONS

Businesses with employees should be aware of
U.S. Department of Labor regulations pertaining
to work conditions, wages and payment prac-
tices. These activities are governed specifically
by the Occupational Safety and Health Adminis-

_tration (OSHA) which produces the “OSHA

Handbook for Small Businesses,” and the Wage
and Hour Division which offers a “Handy Refer-
ence Guide to the Fair Labor Standards Act.”
These publications and more information are
available from: '

U.S. Department of Labor

Wage and Hour Division -

3150 North Lake Harbor Lane
Suite 102

Boise, ID 83703 ‘
(208) 334-1029, Fax: (208) 334-9475

U.S. Department of Labor
Occupational Safety and Iealth
3050 North Lake Harbor Lanc
Suite 134

Boise, 11D 83703

(208) 334-1867, Iax: (208) 334-9407
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STATE OF IDAHO
OFFICE OF THE ATTORNEY GENERAL
ALAN Q. LANCE

Noveinber 3, 1997

Representative JeiT Alltus
District 3, Kootenai County
P.O. Box 2140

FHuyden, Iduho 83835

Dear Representative Alltus:

Drew FForney, Manager of the State [nsurance J'und, asked me to respond to your legal
inquiry “Do policyholders have any ownership rights to the State Insurance Fund surplus?™. The
gnswer is “no.” .

Lnclosed please (ind a “Memorundum in Support of Defendants® Motion (o Disimiss
Under Rule 12(b)(6)"" that was filed in a 1996 lawsuit, | believe this Memorandum helps answer
the question and for your convenience | have generally summarized some of the points in it for
you.

Uhe plaintiff in this lawsuit utleges that the Staie Insurance Fund was uctually u trust fund
and that 1996 Senate Bill No. 1377 would improperly use the “policyholders/shareliolders™
equity surplus when workers’ compensation insurance was seld at the minimum annunl
premiums and was sold to agriculture workers.  The Compluint further alleged that the
“sharcholders™ of the Fund would subsidize larm workers and that this was an unlawful taking ol
the equity surplus of the “sharcholders™ without due process and witliout compensation.

The Altorney General's Oftice, on behalf of the Fund, analyzed the statutes and case law
al issue and found that the plaintiff™s legal conclusion that u Fund policyholder was a shareholder
of the I'und was erroncous. The term “shareholder™ does not uppear anywhere in Idaho Cade §
72-901, ¢t seq.. the chapter of the Tdaho Code that establishes and regulates the [‘und. Also, the
manuger of the Fund has no statutory authority to issuc shares in the Fund to unyone. Also, the
Fund is not u private corporation with shareholders but is instead a state agency. Tt is also truce
that policyholders have no contract rights in the Fund's surplus. ‘The policybolders have no
contract righls because the [daho T.egislature has not provided them with contract rights, Also,
simply because policyholders in the past may have enjoyed reduced premiums or dividends, such

Clvi] Litigotlon Division
100 Beax BATZED, Qoo Wdigho 3 3750600000
Litophere, (OB 334 HJACKD, FANC (Cony "N 240
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does not give rise to a contract right or ownership becuuse the Tduho Legisluture pluced the
decision whether to declare o dividend in the mansget’s discrelion,

In Jdaho, since the policyholders huve no property right in the Fund’s surplus, there was
nothing to be taken froin them. Also, the argument that the surplus or reserves of the Fund are
held in “trust” for individual policyholders is wrong because such was not provided for by the
Idaho Legislaturc.  Any usc of the words “in trust” could only he said to mean o general
responsibility on behalf of the Fund ta insure that the assets of the Fund were held and expended
in weecordunce with Juw, :

On July 18, 1996, District Judge Craig C. Kosonen in the First Judicial District heard oval
arguments on the issues and ruled on behalf of the State Inbuumu, [Fund and Munubu Formey,
stating in perlinent part as follows:

.. the problems fucing Pluintill ure problems that the Court deems, hawever, it
cunnot remedy, because 1 find that as a matier of law Plaintiff is not the owner of
uny interest, properly right in the surplus and reserves . . . .

This ruling confirmed that the policyholders of the Fund were not shareholders und that
policyholders have no contractual, property, cquity or trust interest in the Fund ar its surplus or
reserves,

After Judge Kosonen ennounced his ruling, the plaintiff in the fawsuit filed a Motion to
Reconsider the ruling and Judge Kosonen has not issued a final decision as of the date of this
letter,

') sincercly hope that this letter, the cnclosed Memorandum, ard the words of Judge
Kosonen have answered your question,

yours,

s ). CARLSON
Deplty Attorney General
Civil Litigation Division
IDCkE

Linclosure
a LI Alen
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STATE OF IDAHO ) Bs

County of Kootenal )

FILED ' 144
AT ;}',O 0 "0'Clock . M.
CLERK DISTRICT COURT
| }/ _>

District Ju&ge\f’

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN-AND FOR THE COUNTY OF KOOTENAI

KELSO & IRWIN, P.A.

Plaintiff,
Vs,

State Insurance Fund; and DREW

FORNLEY, Manager of the State Insurance

Fund, individually pursuant to

I.C. §72-907,
Defendants.

CASE NO. CV-96-02682

MEMORANDUM ORDER ON
MOTION FOR RECONSIDERATION

Motion under LR.C.P. 11(a)(2) to reconsider oral
pronouncement of order granting defendants’ motlon to dismiss
for fallure to state a claim under 12(b)(6). Held: Oral
pronouncement granting motion to dismiss plaintiff’s entlre case
Is Interfocutory and subject to reconsideration under Rule
11(a)(2), permitting review of .additional matter ‘without
requirement of finding that It is “newly discovered evidence” per
standards applicable to Rule 60(b)(2); - that,- upon
reconsideration, plalntiff has property interest in State Insurance
Fund conferring standing to brmg suit, and oral order granting

motlon to dismiss is v J;md

Starr Kelso, KELSO & IRWIN, P.A., Coeur d Alene Idaho,
plalntiff pro se

MEMORANDUM ORDER ON MOTION FOR RECONSIDERATION -1 -
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standing if it otherwise has property rights in coutenton. The similarities betWeen the SIF and
a mu.tual insurance company are all related to the nature of the assets of the SIF, their source,
for whom they are held and administered, and to whom they may be paid over, either as
benefits under ldaho’s prdgram of worker’s co-mpensati(')n,. or as dividends to the
policyholders. ”
f estoppel. It is not necessary, for purposes of assessiné the present
| motion, that the Court address the binding versus ngn-bindln:g nature of, for ex'ample, the
statement in paragraph 3 of Ex. 6 to blalntifr’s affidavit of counsel dated June 26, 1996,
being a form response from the SIF during its management by Geérge Bambauer intended to
be given to employers inquiring into coverage by the SIF, wherein Mr. Bambauef states:

3. The State Insurance Fund is a policyholder owned nonproﬁ
msulance company.

The cited provisions of Chapter 9, Title 72, Idaho Code demonstrate the property interest
of plaintlff and policyholders similarly situated without resort .tdchalrgcterlzadohs by state
officers or reference to the !egislati\}e title of Chapter 81, The references to Mr. Forney’s
deposition are cited solely to note the treatment by the adminlstra_t:ors' of tﬁe fund cbincidently
consistent with the language of the statute. |

As discussed above, plaintiff has a property interest i_n the fund, as do pollcyholders
similarfy sitvated. The Idaho Supreme Court held In State v. Musgfave, 8;} Idaho:'77, 370 P.2d
778 {1962), that the money in the SIF does not belong to the state and is not in the state
“treasury” within the meaning of Article 7, Sec. 13 of the Consuwtron. It recognlzed a

similar ruling In the State of Nevada in the case of Beete v. McMillan, 136 P, 108, and

MEMORANDUM ORDER ON MOTION FOR RECONSIDERATION -10.-
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DOARD OF COUNTY COMMISSIONERS
OF TWIN FALLS COUNTY, ldaho,
ot al, PlalnUi{-Appotlants,
Y.
I-DAHO' HEALTH FACILITIES AUTHORI-
TY, Defondanl-Rospondaont.
No. 11564.

Supreme Court of fdaho.
Dee. 1, 1T,
As Amendid Jan, 34, 1975,

Three hospitals and bank Lrought ac-
tion for declaratory judgment to deterniine
whether or not state *health [facilities au-
thority had cxceeded constitutional limita-
tions in agrecing to issue bond anticipation
notes to obtain financing for plaintiff hos-
pitals which notes were to have been pur-
chased by plaintiff bank., The Fifth Judi-
cial District Court of Camas County,
Charles Scoggin, J., held that the authority
in agrecing to issuc bond anticipation notcs
had acted in contravention of bhoth the
State and Federal Constitutions, and plain-
tiffs appealed.  The Supreme Court,
Bakes, J., held that actions taken by au-
thority for purpose of [inancing construc-
tion and remodeling of health facilitics and
refinancing outstanding debt of participat-

ing organizations operated Ly either public,

or private nonprofit entitics was for-a pub-
lic purposc; that issuance of bond antici-
pation notes Ly the authority did not con-
stitute  impermissible giving, loaning or
pledging of faith and credit of the siate;
that exemption from taxation of state
health facilities authority was both ncces-
sary and just; that state hecalth [facilitics
authority was not a corporation for pur-
poses of constitutional prohibition against
special laws creating corporations but was
a public body without being an impermissi-
ble agency of the state; that grant of pow-
cr to ‘state hcalth facilities authority did
not constitute impermissible delegation of
legistative authority; that authority’s ac-
tions in contracting to provide financing to

“hospital owned by religious scet violated

600054
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stale Cor, i anal prohibitions against use
of public fuids or moncys i aid of a reli
gious socicly; and thal action of counly
hoard in agrecing to amortize principal in-
terest payments on notes and honds issued
to them by authority did not counstitute an
unpermissible county indehtedness.

Reversed in part and alfirmed in pnrl:
McFudden, -], filed a dissenting opin-
iou, :

l. Constitutlonal Law €=48(1)

LEvery legislative enactment is entitled
to a strong presumption of constitution-
ality.

2. Constitutional Law €248(5)

Legislative declaration of public pur-
posc is cutitled to utmost consideration bul
is not binding and conclusive upon issuc of
pullic purpose. :

3. Slates ¢&=21

The state as well as municipal corpo-
rations arc limited to functions and pur-
poscs which are public,in character as dis-
tinguished from those which are private in
character and engaged in for profit
Const.art, 3, § 1 ct seq.

4. States &=119

The use of funds derived by state
health facility authority from sale of bond
anticipation notes to better existing health
facilities throughout the state where such
facilities are operated by cither public or
private nonprofit entities is for a “public
purpose’” within meaning of rulc limiting
functions of state to public purposes.
Const. art. 3, § | et seq.

5. Slates ¢&=11i9
" Fact that incidental benelits may fall’
to profit-making cnterprises, such as a
bank or other financial institution which
buys notes issucd by state health facilitics
authority, docs not invalidate the public
purpose nature of program since programs .
with public goals will be invalidated only if
private interesls arc primarily benefitted.
Const.art. 3, §'1 ¢t scq.
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e was prohibited from establishing.” In
these three cases the legislature created
’.pixblic bodies that would become operative

‘trve, 84 1daho 77, 370 P.2d 778 (1962),

. state-created  entitics - which
state:

BOARD OF COUNTY COM'RS v. IDAHO HEALTH FAC. AUTH. Idalo 597
' Clte as 331 I'.2d 588

‘A

851 110] T STATE ex rel. Williams v, Mug:

the"question of the status of the state in-

Jonnge fund was hefare this Court. The

fund was established by the legislature in
I.C. § 72-901 et seq. The fund, into which
premiums were to be paid according to the
Workmen's Compensation Law and the Oc-
cpational Disease Compensation Lavws,
wis lo be administered by a state insurance

manager, The manager was to have full
pawers tlo administer the fund, including
« power to promulgate administrative regula-
“fions, to sue and be sued, to contract as

‘necessary to administer the fund, to ac-

. quire properly for office space as neces-
ary, to cmploy assistants, to invest the

' sutplus of the fund and to make inspec-
b tions of facilities of participating cm-
ployees. 1.C. §§ 72-902—-72-906, 72-912

2~ and 72-928, The manager was to have no
personal liability for acts done in his offi-
cial capacity. 1.C. § 72-907. The fund was
held not to be a corporation within the
meaning of Article 3, § 19, or Article 11, §

" ¢y In the sense that the constitutional re-

sinctions upon the state government ap-

" 2-: But ncither was the fund a state ‘agen-.

rejected in Musgrave. - Thus,” under the
doctrine of the Musgrare case there are
neither

arc

corporations nor_state agencies subject to

all the restrictions of the state constitution.

[11] Unhke corporations described in
Title 30 of the Idaho Code, the state insur-
ance fund is not controlled by private par-
ties with power to choose the person that
will administer the entity, nor are there
such private parties with power to change
the purposc.s for which it exists, even {rom
one closely related public purpose to anoth-
er. The powers to sue and be sued, to
have a scal, to have perpetual succession,
to make administrative regulations, to ac-
quire and obtain property and issuc noles
are shared by a wide varicty of govern-
ment agencies along with. most corpora-
tions. Thus, the existence of these powers
cannot be determinative of corporate status
under the mcaning -of the constitutional
provisions being discusséd. The state in-
surance fund has no corporate scal, but
having one would not have changed its sta-
tus. The stale insurance fund was not cx-
plicitly given a power of perpetual succes-
sion, but the program it administers de-
pends upon perpectual administration by
successive managers of an ongoing entity.
The state insurance fund therefore met the
requirements of being a corporation as set
out in Lnking, but it was held not to be a
corporation. It would appecar therl_lb_a_g_,thc
main distinction between a prohibited cor-

phicd 1o 1. Money 1 the fund was -held
“not to be stale money nor was it moncy in

poration under Article 3, § 19, of the Idalho
Constitution, and a permissible "indcpen-

The slate trensury, although it was- deposits
_,T\vﬂh the slale treasurcr.
- ments could Le made from the fund to
: meet claims against the state without meet-
vi."ing the constitutional requircment of ap-
* proval by the State Board of Lxamincers
under Article 4, § 18, and could be drawn
from the treasury without an appropriation
a3 required under Article 3, § 13, In dis-
aussing the statas of the fund, this Court
sad_that “[a]lthough not a corporation,
the fund has some of the characteristics of

2 privale corporation and occupics g sjmi:

D stalus,” &1 Jdaho at K8, 370 P2l
TR TTe dichotomy vrged in Euking was

Thus, pay- -

dent public body politic and corporate” un-
der the doctrinc of the AMusgrave, Lloyd,

I/vod and Doaise Redcvelopnien! Agency
cases arc (1) the absence of the private
parties with the right to control the entity
or to manage it, and (2) the inability of

private parties to change the fundamental
structure and public purpose of the entity
as sct out in the Luwv creating it,  Thesc
fentures set them apart from corporations
within the meaning of Article 3, § 19, or
Article 11, § 2.

(12] The MWaho Ufealth acility Au-
thority is a hoard appuointed by the gover-

nor. It cannot choose its own governing

000055
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body. DBecanse of the public contro! over
the Authority, it differs from the state bar
found to he unconstitutional in the Jackson
case, supra, where the lawyers of the.state
were given the right to cleet the governing
board of the bar. The Authority is re-
stricted to a narrow range of permissible
public goals and a mnarrow mcans of
achieving them, In this regard it diffcrs
from the State Water Conservation Board
in the Euking casc, the primary purpose of
whicl the Court found to be the undermin-
ing of the right of private appropriation of
water. Like the state insurance fund, the
Authority is not a corporation within the
_meaning of Article 3, § 19, or Article 11, §
2, of the ldaho Constitution. Like the

state insurance fund, it is a public body_but
it is not an agency of the state within the

"Ecnning of all of the prohibitions against

state action within the Idaho Constitution.

531 PACIFIC REPORTER, zu ST~ 3F

[daho 012, at 049, 228 P. 796, a1 797
(1924).

“The Authority has not been given wnlim.
ited discrction and authority. Its powers,
as given in LG § 39-1447, da not give it
any lawmaking power, but merely the pow-
cr to determine facts necessary to carry
out its functions, to regulate itsell in
carrying out the duties given to it by law,
and to cnter into agreements authorized by
law, In Boise Redevelopment Agency v
Yick Kong Corp,, Jn/zr;z, it was said when
the question of a legislative delegation of
power to the agency was at issue, that:

“[The legislature] can empower  an
agency or an official to ascertain the ex-
istence of the facts or conditions upon
which the 'law becomes operative

The legislature must itself fix
the condition or event on which the stat-
ute is to operate, but it may confide to

Neither Article 3, § 19, nor Article 11, § 2,

was violated Ly its creation.

“~

-V
[13] The (ifth assignment of crror al-
leges that the trial judge was incorrect in

ruling that legislative power had been dcle-:

gated to the Authority.in violation of Arti-
cle 2, § 1, and Article 3, § 1, of the Consti-

tution of Idaho. Article 2, § 1, provides -
that therc are to be three separate branch-

es of government in Idaho, and no person
exercising power in one branch shall exer-
cisec powers in another. This section docs
not cxpressly prohibit a delegation of legis-
lative power, but it has been intcrpreted
to prevent it. Sce Suppiger v. Enking, 60
Idaho 292, 91 P.2d 362 (1939). Article 3,
§ 1, provides that “The legislative power
of the state shall be vested in a senate and
housc of representatives.” This has been
interpreted to mean that: :

“The legislative power of the state is by
article 3 of the constitution vested in the
"Scnate and House of Representatives,
and it is a fundamental principle of rep-
resentative government that, except as
authorized by the organic law, the legis-
lative dcpartment cannot delegate any of
its powers to make laws to any other
body or authority.” State v, Pureell, 39

000056
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some suitable agency the fact-finding
function as to whether the condition ex-
ists, or the power to determine, or the
discretion to create, thc stated event
The nature of "the condition is, broadly,
immaterial.” 94 Idaho at 885, 499 P.2d
at 584.

There has been no unbridled discretion

given to the Authority.: It can act only for -
a limited purpose in a limited manner alter-:

a finding that certain conditions exist.
*There has been no lawmaking authority
delegated to it. Neither Article 2, § 1, nor
Article 3, § 1, of the Constitution of Idaho
has been violated.
Vi
The sixth and seventh assignments of er-
ror assert that the trial court was incorrect
in ruling that the Authority, by contracting
to provide financing to St. Benedict's Hos-
pital, which was owned by the Idaho Cor-
poration of Benedictine Sisters, a religious
, sect, violated Article 1, § 4, Article 21, §
19, and Article 9, § S, of the Constitution”
of Idaho, and the First' Amendment to th
Constitution of the United States, These .
assignments of error relate to the general”
issuc of whether or not the Authority’s ac-.

. . . P
tion constitutes an cstablishiment of reli- -2

gion, whether persons are being ‘required
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ANNUAL STATEMENT

AS OF DECEMBER 31, 1996
OF THE CONDITION AND AFFAIRS OF THE

IDAHO STATE INSURANCE FUND

KAIC Groue Code... . NAIC Company Code..... 36129 Employer's |D Number..... 82-0412279
Orgarezed undar Ine Laws of the State of Idaho, using  as the porl of enltry, made lo the
INSURANGE DEPARTMENT OF THE STATE OF IDAHO
PURSUANT TO THE LAWS THEREOF :
incorporated..... December 31, 1317 Commenced Business..... January 1, 1918" i
Stalulery Hiome Ollice.. ... ... ... 1215 Wesl! Stale Streel ..... Boise ..... 1D ..... 83720-0044
(Street and Number) {Cily or Town, Stale and Zip Code)
Main Sdministrabive Ollice ... 1215 West Slale Sireel ..... Boise ..... [D ... 83720-0044 208-334-2370
(Shreel and Number) (Cily of Town, Slale and Zip Code) {Area Code) (Telephone Number)
altAydress ot e, PO Box 83720 ... Boise ... D ... B3720-0044
(Stree! and Number or P. 0. Dox] (Cily or Town, Siale and Zip Code)
Pumar; Localion ol Books and Records ... 1215 Wes! Stale Slreel ..... Boise ..... D ..... 83720-0044 208-334-2370
{Street and Number) (City of Town, Slale and Zip Code) {Area Code) {Te]ephone Numbe)
Annyal Slatement Conlact ... E. Barlon Challee 208-334-2370-430
(Name) {Area Code) (Telephone Number) {Exiension)
OFFICERS
Manager ..... Drew S Forney -
VICE PRESIDENTS
DIRECTORS OR TRUSTEES
Phillip E Balt, Gavernar Pete Cenarrusa. Secrelary of Stale
Alan Lance, Atlorney General J D Williams, State Controller - Non-Voling Secrelary of Board
Stale Board of Examiners *
* The Stale Board ol Examiners provides ministerial review of claim distribution and premium relunds 1o policyholders
each month in accordance with Idaho Code #72-927.
Slata #d lgaho
“eunty of Ada
Drew S Forney. tanager, of the I0AHO STATE INSURANCE FUND being duly sworn, each deposes and says Ihat they are Ihe above described oflicers o! the said insurer.
ind thal on the thirty-litst day of December Iasl. all of the herein described assets were Ihe absolute praperty of the said insurer free and clear lrom any fiens of claims thereon,
3xcepl as hetemn siated, and that this annual slalement, togelher with refaled exhibils, schedules and explanalions therein contained, annexed or relerred lo are a fufl and lrue
slalement ol all he assels and liabililies and of the condilion and alfaits of the saidinsurer as ol the thirty-first day of December lasl and of its income and deductions thetelrom

‘ot Iheyear ended on thal date. and have been compleled in accordance with the NAIC annual slalement insiruclions and accounling praclicas and procedures manuals excepl
othe extent that. (1) siale law may diller; or, (2) thal slate 1ules of regulations require dillerences in reporting no! related 1o accounting practices and procedutes. according lo
he bes! ef thew inlcimalion, knor\edge and beliel, respectively,

)

1
)

St e

Nanager

- I
! (J

N !
Subscribed 1nd swotn o belore fne tlus !

. 4. Vayon s a. s this an original (iling? Yes[X | No| |
,or
/ : 7
/~[~/’ L ,(",- (A L b. Itno: 1, Stale the amendment number. . ... .. .
2. Dale lled.....vvcoscccrmeiciniireees o ;

3 Mumber of pages attached...... . ...
EXHIBIT 2
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72-907.  Personal liability. — The manager shall not, nor shall any
person employed by him, be personally liable in his private capacity for or
on account of any act performed or contract entered into in an official
capacity in good faith and without intent to defraugd, in connectjon with-the
administration of the state insurance fund or affairs relating thereto.
(1917, ch. 81, § 82, p. 252; reen. C.L. 256:82; am. 1919, ch. 8, § 47, p. 43;
C.S., § 6294; am. 1921,ch. 104, § 8, p. 233;.C.A., § 43-1017; am. 1939, ch.
251, § 7, p. 617; am. 1941, ch. 20, § 7, p. 37.]

EXHIBIT

I £-//
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72-903 WORKMEN'S COMPENSATION AND RELATED LAWS 432

72-903. Further statement of powers. — a. The manager shall have
full power to.determine,the rates to be charged for insurance in said fund
and to conduct all business in relation thereto, all of which business shall
be conducted in the name, of the state insurance manager.

" b. Premium payments voluntary compensation overpayments, and pen-
alties pursuant to the provisions of this act, which remain uncollected four
(4) years after they have become due, may be charged off as uncollectible by
the manager, if no assets belonging to the liable person and subject to
attachment can be foliind,.and in-the opinion of the manager there is no
likelihood of collection, and the records relating thereto may be destroyed.
. ¢. The manager may cause to be made such summaries, compilations,
photographs, duplications, or reproductions of any records or reports of the
fund or transcripts thereof, as he may deem advisable for the effective and
economlcal preservatlon of the information contained therein, and such
summaries, compllatlons photographs duplications or reproductlons duly
authenticated, shall be admissible in any proceeding under this act if the
original record or records would have been admissible therein.

d. The manager may provrde by regulation for the destruction or drsposr-
tion, dfter reasonable periods, of any records, reports, transcripts or repro-
ductions thereof, or other papers in the custody of the manager, the preser-
vation of which is no longer necessary for the establishment of premium
liability or benefit rights or for any purpose necessary to the proper admin-
istration of the fund. [1917, ch. 81, § 78, p. 252; reen. C.L. 256:78; C.S.,
§ 6290; 1.C.A., § 43-1703; am. 1939, ch. 251, § 3, p. 617; am. 1941, ch. 20,
§ 3, p. 37;’am. 1951, ch. 270, § 1, p. 571.]

Compiler’s notes. Section 2 of S.L. 1951,
ch. 270 declared an emergency. Approved
March 20, 1951.

Cross ref. Detailed drrect)ons as to rates,
§ 72-913.

Sec. to sec. ref. This section is referred to
in § 41-1618.

Cited in: State v. Musgrave 84 Idaho 77,
370 P2d 778 (1962). - :

. ,{_ A R P L
ANALYSIS Coen

Liability.
Powers of manager.

G00059

000143

Liability.

- Departmerit is liable for payment to em-
ployee, same as any private insurance com-
pany. Brady v. Place, 41 Idaho 747, 242 P.
314 (1925); Brady v.-Place, 41 Idaho 753, 243
P. 654 (1926).

Powers of ‘Manager. ;
Sections 72-901 — 72-904 and 72- 907 nge,

the state insurance manager complete” pbwer_ .

over the fund and settlements ‘thereby; he"
has power to bind the fund, whlch has. the'.
status of ‘a prwate msurance company

Rivera v, Johnston 71 Idaho 70, 225 P.2d 858

. (1950). : e




o A e e oot o S o bR 5 e i

T 9T S

EEE PR

e e e

72-9. sestment of surplus or reserve. ~ The endo and
investmént hoard shall at the direction of the manager invest any of the
surplus or reserve funds belonging to the state insurance fund in real estate,
and the same securities and investments authorized for investments by §
insurance companics in Idaho as shalt be approved by the manager. The '§
endowment fund investment board shall be the custodian of all such
sccurities or evidences of indebtedness, provided that the endowment fund
investment board may employ a custodial bank to hold such securities. The
state insurance fund is authorized to pay the actual expenses of the
endowment fund investment board which the board incurs in investing
surplus or reserve funds and which arc approved by the manager of the.
state insurance fund. It shall colicet the principal and interest thereof, when' f
due, and pay the same into the state insurance fund. The state treasurer 3
shall pay all warrants or vouchers drawn on the state insurance manager 2
and by the state controller. The endowment fund investment board at the ;@8
request of the manager may sell any of such securities, the proceeds thereof "3
to be paid over to the state treasurer for said insurance fund. Where such’ "
funds of the state insurance fund have been or are hereafter invested, with |
real property as security, and the said real property has been or is hereafter
acquired by the state of Idaho by reason of foreclosure proceedings, '
voluntary. deed, or otherwise, such property shall be held in trust by the .
state of Idaho for the benefit of the state insurance fund and may be sold by 13
the endowment fund investment board at the request of the manager of‘smd 8
fund, and said sale may be had at private sale or public auction, upon such
terms and under such conditions as the endowment fund investment board
deems for the best interest of the state, but no sale of real estate at private
sale may be had for a less price than the amount, with accrued interest, %
costs and expenses, which has been invested by the state insurance fund in %
said real estate. Where such sale is to be made at public auction, it must %
take placc in the county where the real estate is situated, and notice of time -
and place of sale must be posted in three (3) of the most public places in such g
county, and published in a newspaper, if there be one (1) printed in the said %

H

county, for at least once a wecek for not less than two (2) consecutive weeks,
within thirty (30) days prior to the sale. Where_such sale is to be made at
private sale, it must take place in the county where the real estate is

situated, and notice of time and place of sale must be posted in three (3) of <. -

the most public places in'such county, and published in a newspaper, if there
be one (1) printed in said county, for at least once a week for not less Lthan
two (2) consecutive weeks, within thirty (30} days prior to the sale. The
notice must state a day on or after which the sale will be made, and a place
where offers or bids will be received. The day last referred to must be at least
fifteen (15) days from the first publication of notice, and the sale must not be
made before that day, but must be made within six (6) months thereafter.
The bids or offers must be in writing, sealed, and delivered to the invest-
ment manager of the endowment fund investment board. The real estate
and tenements, or the part thereof or interest therein to be sold, must be
described with common certainty in the notice. The deed or deeds to such
real estate shall be executed in the name of the state of Idaho as required by
section 16, chapter 4 of the constitution of the state of Idaho, and the
proceeds from any such sale be paid over to the state treasurer for. said
insurance funds. {C.S., § 6299, as enacted by 1925, ch. 129, § 2, p. 183;
[.C.A., § 43-1712; am. 1939, ch. 251, § 12, p. 617; am. 1941, ch. 20, § 10, p.
37;am. 1943, ch. 168, § 1, p. 355; am. 1969, ch, 466, § 13, p. 1326; am. 1970,
ch. 170, § 1, p. 498; am. 1978, ch. 18, § 1, p. 36; am. 1994, ch. 180, § 237,
p. 420.]

Compiler's notes. Section 241 of S.L.
1994, ch. 180 provided that such act should
become eflective on and afler the first Monday
in January, 1995 {January 2, 1995} if the
amendment to the Constitution of ldaho
changing the name of the state auditor to
state controller (1994 S.J.R. No. 109, p. 1493|
was adopted at the general election held on
November 8, 1994. Since such amendment
was adopted, the amendment to this section
by § 237 of S.L. 1994, ch. 180 became efTec-
tive January 2, 1995,

The reference Lo “section 16, chapter 4" of
the State Constitution near the end of this
section appears to be to Art. 4, § 16 of the
Constitution.

Former C.5., § 6299 (S.L. 1917, ch. 81,
§ 88; reen. c.L. 256:88) as amended by S.L.

1921, ch. 244 was repealed by S.L. 1925, ch.
129, § 1, and the above section enacted as a
new section to be known as C.S., § 6299.

Section 3 of S.L.. 1925, ch. 129 declared an
emergency.

Sections 236 and 238 of S.L. 1994, ch. 180
are compiled as §§ 72-910 and 72-1346, re-
spectively.

Section 241 of §.L. 1994, ch. 180 provided:
“This act shall be in full force and effect on
and after the first Mondey of January, 1995, if
the stote board of canvassers has certified
that an amendment to the Constitution of the
State of 1daho has been adopted at the gen-
eral election ol 1994 to change the name of the
state audilor to state controfjer.”

—Cross rel. Notice by mail, § 60-109A.
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72-927. Payment of compensation and refunds. — The state insur-
ance manager shall submit each month to the state board of examiners an-

estimate of the amount necessary to meet the current disbursements for
workmen’s compensation insurance losses and premium refunds to policy-
holders. from the state insurance fund, during each succeeding calendar
month, and when such estimate shall be approved by the state board of
examiners, the state treasurer is authorized to pay the same out of the state
insurance fund upon sight drafts drawn by the state insurance manager. At
the end of each calendar month the state insurance manager shall account
to the state board of examiners for all money so received, furnishing proper
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% . The? ' ;
m nistering ‘the’ State Insurance Fund*from the time the”
Fa gy ed’ 1}%49;7)§tgathe551st:dayrofgoctoséncwieeo;
| d ctu iaryyear The:.total:cost for. thi
.'fperiod cf"three“yearegand four months? 18" $85,419,61% which” figure
".Js “Just. 9% 757“0fathe Ancome’of th2 Fund during that period.:

,when it is, pointed out that ‘during the six months following July
'1,?1917 ‘we: éxpended $10,586.59; in organization of .the office, ,.~;h_3g
during which period no: income wis received; due to the fact. that. " '
”‘f"tbe'law'did not become*effective un‘il

: ost) particu ar,.our status’ 18 materially;r :
'fdifferent from that of most of. the state’ offices and departments.
4 Wo: are essentially g’ business" instftution, for’, ewhile” we ‘areit: -:nh”
‘charged with'thé duty’ of. enforcing- the insurance provisions of .
the law,,our principal work is. that of carrying on en 1nsurance’

‘ 8 impossible to make anyone, who has not had : 3
4 practical experience with such a business, understand the enor~ -
‘mous amount.of detail and the complex and technical adminis- .
tration, underwriting, auditing, claims-adjusting and merit-
rating problems connected with the conduct of a state compen-
sation insurance business., We combine within our office all.

\=the functions performed in a private company by the home office :

organization, the general agents, local agents, payroll audi-

T'tors, claims adjusters, inspectors, etc, In view of the enor-
#] mous amount of work required to be performed in such an office,
w we consider that it has been conducted at a surprisingly small
-;'-" cOStn .

. The entire expense of administering the State Insurance
Fund is met out of the earnings of the office and does not in
) any way come: out: of. the general funds of the state, It is true
-that an appropriation of $20 000,00 was made from the general

- Ffund stithe. time. the ‘office. was established but' in accordance’
- Erith the” terms? of.. the Act this amount was refunded to the -
- Fgeneral fund;from our -earnings,  To put it in another way: = -

) The Legislature%simply sets the maximum amount: of our own

¥earnings that’ ﬁe*may expend in maintaining the office and in-

Ecarrying on and’ extending our business.-- This is a question:

Vmaterially different from thatof fixing the appropriation of
¥'a state department® or: institution whose work falls within.

pfixed limits and theé- expense of maintenance of which is borne
O

ty the taxpayere in general..,

600063
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72-911. Surplus and reserve. — Ten per centum (10%) of the pre-

miums collected from employers insured in the fund shall be set aside by
‘the manager for the creation of a surplus until such surplus shall amount
to the sum of $100,000, and thereafter 5 per centum (5%) of such premiums
until such time as in the judgment of the manager such surplus shall be
sufficiently large to cover the catastrophe hazard and all other unantici-
pated losses. The manager shall also set up-and maintain a reserve ade-
quate to meet anticipated losses and carry all claims and policies to matu-
rity. {1917, ch. 81, § 87, p. 252; reen. C.L. 256:87, C.S, § 6298; .C.A.,
§ 43-1711; am. 1939, ch. 251, § 11, p. 617; am, 1941, ch. 20, § 9, p. 37.]

EXHIBIT
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Q FINANCTAI, STATE

Note 1
Loss and loss adjusting expenses

The Pund does not include the loss and loss adjusting expense
related to its assumed business from the National Workers
Compensation Reinsurance Pool on lines 1 and 2 page 3 of the annual
statement. Alternatively, the Fund records the reserves for this
assumed business on line 2101 as an aggregate write-in for
liabilities. The reserves recorded by the Fund are those reported
to the Fund by the pool. Workpapers and an actuarial opinion in
support of the assumed reserves are not provided by the pool’s
actuaries. In addition the Fund’s consulting actuaries do not
express an opinion on these assumed loss and loss adjusting expense
reserves. Due to the lack of support £6F these assumed reserves it
is recommended that for future annual statement reporting that the
Pund request an actuarial opinion from the pool’s actuaries or
request that their consulting actuary include a review of the
assumed reserves in their actuarial report.

SUMMARY

Title 72 Chapter 9 Section 11 requires that a portion of premiums
collected shall be set aside to establish a surplus sufficiently
large to cover the catastrophe hazard and all other unanticipated
losses. The mninimum balance for this reserve shall amount to
$100,000 with the maximum reserve left to the judgement of The "&

Manager of the Fund. The Manager of the Fund has established and
naintains a segregated surplus reserve in the amount of $6,000,000
to comply with this provision.

The Manager of the Fund has also established a special surplus fund
which reflects the net underwriting results experienced by the
Punds participation in the National Workers Compensation
Reinsurance Pool. as of December 31, 1992 the net result from
inception of the Fund’s participation in the pool is a decrease in
surplus of $1,683,788.

The results of the examination disclosed that as of December 31,
1992 the Pund had admitted assets of $215,641,612, total
liabilities of $162,846,425 special surplus funds .of $4,316,212 and
unassigned funds of $48,478,975 or surplus as regards policyholders
of $52,795,187.

.The above amounts are the same as was reported by the fund in its
amended 1992 annual statement. No substantive financial statement
changes were identified as a result of this examination.

i, ooamhailige
I T R I P P R e R
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LIAE 511, SURPLUS ANU OIHER FUNL 5 -}

. r 1
1 z
AR T e et Year Orrr Year
1 LrssesPan 34 Line 32. Column §) .. . e ..126,579.914 e 133,086,881
A Pensurance cavable on paxd loss and loss adjustment expenses (Schedule F Pait 1, Cotumn 2o . . L o e s e
2. LIS 3nessient eypenses (Fart JA, Ling 32, COIUMN Bl ... iy e sereienaseees srenrenn + e e e+ e amnseeessssenns o | e 13,464,000 14,485.000
1 Contingem commsstons and other similar charges
s (tnecevpenses !ex.cluqu 1axes. licenses and fees) 1,214,654 cevvivnnen 814,367
5. Taxes keonses and fees {excluding lederal and foreign income taxes). 1,603,886 1573139
§  Fegeral and loreiqn 1nmome laxes texcluding deleried 1axas)
7 BOMOWET MONRY .. . . oo coeeeocciees et
8 lnlerest.includng S........ociend 0on ed money.
9. Uneatned premiums {Parl 2A, Line 34, Column 5} (alter deducling ceded reinsurance uneamed premiums of § 0) 26.241,50% 34071637
10.  Divdends declared and unpaid:
a Siackheldars. .
t Pabcyhoiders $3.762.63) 33507690
1. Fumas held by como;ny under rginsurance lrealies (Schedule F, Par 3, Column 14) .
12, Amounts withheld of relained by company for account of olhers.
1. Pigusion lof reinsurance [Schedule F. Par 7} 14,13¢ 3650
W Excess of statutcry 1eserves over slatement reserves (Schedule P Inlenogéloyb ) 25.763.023 9,205,252
15, tel adusiments in assels and labifities due lo loreign exchange tates.
16, Diafis outstanding 108,513 R L 21 ]
W Pyyadle 1o parant, subsidiaries and alliliales
18, Pavable Ior secunbies,
19, Liabidy tor amaunts held under uninsured accident and heafth plans
0 Aquteqate wive-ns (o habilities 5,805,432 .7.239.515
21, Tolalrabiines tLines t thiough 20} 254,578 099 L. 234 168,434
2. Agqreqale wiiteans lor special surplus funds 5,336,045 1853757
34 Common capilal slock,
'iB. F:efened capdal slock
23C. Aggreqale wede.ns for olher Ihan special surplus funds 0
HA. Surplus notes
H4B. Gioss paid i and conlributed surpius
4C Unassignad funds (surplus). 144,850,014 cemve 131,586,950
40, Les< reasury sfock, af cosi:
(e . 0NOQ shares common (value included in Ling 2JA § 0}
12) ...0 000 shares prelerted (value inciuded in Line 238 § 0}

15 Swipius as reqards colicyholders (Lines 22 lo 24C, less 24D) {Page 4, Line 32) 150,186,059 135,440,727
% TOTALS (P3ge 2. Line 22, Col. 4).... d04.764.157 | 369.609.161
DETAILS OF WRITE-INS
. Loss Resarve - MCCI Reinsurance Poot 4,922,181 6.385.464
f12. Ciedns Due Poticyholder 863,254 844,051
003 Rental and interesi Charged in Agvance 20,000 10000
28 Summary of tamaiming write-ing lor Line 20 from overlow page 0 .0
133 Tatats {Lines 2001 Ihru 2003 ofus 2098) {Line 20 above]......... 5,805,432 7,239.515
294 Canasitophic Reserve............ccen. 6.000.000 6.000.000
202 HCC! Rainsurance Pool........ {663,955} {2.146.22

a3

€28 Summary ol temaining write-ins lor Ling 22 lrom overfiow page i} 0
23 Totats 'Lines 2201 thiy 2203 plus 2298) {Line 22 above|. 5,336,045 3.853, 777
€01

.

€03

€98 Sty akiamaining wrile-ms lor Line 23C Irorn overflow page. ' Ol o ]
gw L1198 "0 they 23C03 phus 23CIB] [L08 23C BBOVE]. ovvoeieiiiices o s e .0 "
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ERWRITING AND INVESTMEN E*"™

[ o 1
B STATEMENT OF INCOME Connt Y
UNDERWRITING INCOME
Vo Pranins eainey (Mot 2 Lne 32, COIMMA]. L L e e e+ e e e . ] e 11290005270 . 1020500
Ueducting
2. Lusses ncurted (Pan 3, Line 32, Column 7} SRRSO 1 10 1. 7.3 DO TLANE eT
2 L3ss eapenses ncurted (Par 4, Ling 22, Column 1) s o v rasneienns | e 200,908,190 . a5 87
3 Gther undranung expenses ncurred (Pan 4, Line 22, COIMM 2.t risensieens semines seeessionnnss conmmnisenss sir mvrete arives | connecimeceneenes 11,989.018 | . 10875 32¢
3 Aygreqale wrie-ns lor underwriing daduchons... ... .. .. ... .. e e e e e e e .0 M
5 Tolal undersrhing deduchions {LINES 2 TMOUGN S} oo oot v e oo v 1 e ceveieriine « oot b e e b e e e e . 71, 328 660
7 Helunderaning gain of (10ss) (Line 1 nunus Line 6} vt erre seeenrire e | e s 009,676,616 BRI P ]
INVESTMENT INCOME
8 Helinvesinienl ncome 8aMed (Pan 1, L8 15) . crrerreeminmmssaiinmmesovsrssissmssesesses soseson e ettt s g snse | veesiebseeans 21,090442 | . 19 352191
3 M2l reanzed capilal Qans or (losses) (Pan 1A, Line 11) L1036 ] [REERFS
sA  Hel nvesiment gain of {55} (Lines 8 + 9) 21,731,858 Ce 21 3éo 311
f OTHER INCOME
10 Mel gan of floss} rom agents or premium balances charged off {amouni recovered §............... 0
atourd charged off 5.....15,967) {15,967) . 43

11 Finance and sarvice charges nal included in premiums (Schedule T, Column 8 fo(al)
12, Aggregale wrile-ns for 1B0US INCOME VRO I 1. 4 1 L N [
13 10121 OINET NCOME [LINBS 10 INFOUGN 12]...c.ooeemiuieecunss ersesessrssiessssssssres hbssssesss cesesssssas s men et seessasacr4vn ot ma st mr St s ey 4B 8 om0 s e, o 1, 468.167
14 Nl ncome belore Uvidends lo policyholders and before laderal and loraign incoms [axas {Lines 7 ¢ 9A + 13) 88,874,641

114 Divienas lo policyholders (Extibil 2, Lina 16, Cotumn § plus Page 3, Line 10b, Column 1 minus COIUMN 2).....cnviminimmenns wisssivnensmisssssnncrcns 53,776 978

M0 Hehncome, aer dvidends la plicyliokders bul beloia lederal and forergn incorne laxes (Line 14 minus Lina 14A) 35,097,663 | ... ... MU

1% Federsl and loreign nicomme 13xes ncurred

16 el ncene (Ling 148 ninus Line 15) {to Lino 18) 35.097663 | ... ... .Jrlisud

CAPITAL AND SURPLUS ACCOUNT

17 Surplus as regarys policyholders, Decamber 31 prior yeat {Page 4, Ling 32, Column 2) 135440728 | ... ... 74981217

GAINS AND (LOSSES) IN SURRLUS

\g Hetncome (frum Line 16) 35,097,663 | ... .. JMIEINI
19 Hetunreahzed capiial gans or {lesses) (Par 1A, Line 12) (RPN oc Iy & 3. 10T i) IO U I PR E 0]
20 Change v nonadrnilted assels (Exhibil 1, Line &, Column 3) {6,306} | vvvuvnn. Lo 231
21 Change in prowvision for reinsurance {Page 3, Ling 13, Column 2 minus Column 1) (108 o . DB

22 Chanqe n loreign exchange adjustment

23 Change inexcess ol sialulory reserves over slalement reserves (Pags 3, Line 14, Column 2 MINUS COIUMA 1)....uucirmeieniernsrrncecsiens s | cesiresoneseniad (16,557.171)) ... 14 982 Wi
24 Cabilacemanges”

3 Paown (Eanitit 2, Line 6, Column 1},

t Transterred irom surpius (Slock Dividend)

¢ Transletred lo surplus

&5 Surplus adjusiments.
a Paiadw (Extibtl 2, Line 7, Column 1)

o Translerred 1o capilat [Sock Dividend]...

¢ Translerred from capital.... .. ...

26 Hetremalances rom of (10) Home Ollice (Exhibd 2, Line 4b minus Line 12b, Column 1)
27 Dwvidends lo stockholdars {cash)

z6  Change in |reasury slock (Page 3, Line 240 (1) and {2), Column 2 minus Column 1)

23 Earaordinary amounts of laxes for prior years

1115450

10 Agyregale wrile-ns lor Qans and lossos in surplus 217 .
/ 31 Change ¥ surplus as regards policyholdsrs lor the ysar jLines 18 Ihrough 30) 14746337 | 60,439.51t
4 12 Surlus as reqards pohicyholders, Dscembar 31 currenl year {Line 17 plus Line 31) (Page 3, Line 25) P 150,186,065 e ... 135330728
DETAILS OF WRITE.INS
N S0V e
: 302 bttt ettt | i |
R S
‘ 1558 Summary of remaining wite-ins o7 Line § lio:  edlow paga...... 0 L
3{:&99 Tlals {Lines 0501 thiy 503 plys 0598] fLine S above]. .. oo o e N DR | 3
1201 Miscellanegus Income . . 1,899 (... . . id
11202 Loss on Sale of Office Equipment........... ... (03| . . TG
I_ 120 Gain/Loss lomReinsurance Poo 1,482,268 | v
1298 Summary of remaining wrde-ins for Lina 12 icom overiow page.... . O] ... o
;rl"'n'l Talatg (binns 1201 fuw 1207 plus 1298 {Line 12 above) .1, 482,134 . WA
w01 GansLoss tem Reinsurance Pool 1415450
! 3062 Puct Yeat Correchion... ... .. vrervvenrns v
i .00 SO ST I
i )95 Summary of remaining wiite-ins 101 Ling 30 Irom ovedflow page L0 |
"% ToAals tLnts 3001 they 3003 plus 3098 (Ling 30 above)... . e 217 [RAERH




41-313

agents who were not authorized Lo make that
sale of insurance, in viclation of § 41-1063t1);
pursuant to the authority granted in § t“'
327, the Director assessed an administrative

INSURANCE

22

amount of $1,000 which penaity was found to
be reasonable. Pan Am. Assurance Co. v. De-
partment of Ins., 121 1daho 884, 828 P.2d 913
(CL App. 1992).

penally against insurance company in the

41-313. Capital funds required — Forecign insurers and new
domestic insurers. — (1) To qualily for and maintain authority to
transact any one (1) kind of insurance (as defined in chapter 5) or
combination of kinds of insurance as shown below, a foreign insurer, or a
domestic insurer shall possess and thereafter maintain unimpaired paid-up
capital stock (if a stock insurer) or unimpaired basic surplus (if a rr{utu?l
insurer or reciprocal insurer), and shall possess and thereafter maintain
additional funds in surplus as {ollows:

Kind or kinds Paid-up capital stock Additional

of insurance or basic surplus surplus
Life ot $1,000,000 $1,000,000
Disability ....... 1,000,000 1,000,000
Life and disability .. 1,000,000 1,000,000
Property ............ 1,000,000 1,000,000
General casvalty ............ 1,000,000 1,000,000
Marine and transportation . 1,000,000 1,000,000
Vehicle .. ceees .. 1,000,000 1,000,000
SUTBLY weverennenerenreeaeeeaaraennenne. 1,000,000 1,000,000

Any two of the following

kinds of insurance:

Property, marine and

transportation, general

casualty, vehicle, surety,

disabili)t{y . 1,000,000 1,000,000
e e e 500,000 500,000
Multiple lines (all insurance

except life and

title inSuUrance) .......oveeiiiiiiean. 1,000,000 1,000,000
Mortgage guaranty insurance ........ 1,500,000 1,500,000

(2) An insurer holding a valid certificate of authority to transact insur-
ance in this state shall comply with the¢ paid-up capital stock or basic
surplus and additional surplus requirements set forth in subsection (1) of
this section. The director shall not grant such an insurer authority to
transact any other or additional kinds of insurance unless it then fully
complies with the requirements as to paid-up capital stock and additional
surplus (if a stock insurer) or basic surplus and additional surplus (if a
mutual or foreign reciprocal insurer) as applied to all the kinds of insurance
which it then proposes to transact.

(3) Capital and surplus requirements are based upon all the kinds of
insurance transacted by the insurerin any and all areas in which it operates
or proposes to operate, whether or not only a portion of such kinds are to be
transacted in this state.

(4) An insurance company holding a valid certificate of authority to
transact insurance in this state immecdiately prior Lo January 1, 1995, shall
have a period of three (3) years from and after that date within which to

PR
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comply with the increase in capital and surplus requirements. [1951. ¢h.
330,§ 76, p. 645; am. 1969, ch. 214, § 6, p. 625 am. 1986, ch. 57, % 1.p. 164,

am. 1993, ch. 279, § 3, p- 943; am. 1994, ch. 240, § 1, p. 751; am. 1993, ch.
96, § 1, p. 273.)

Compiler's notes. Seclions 2 and 4 of 5.1
1993, ch. 279 are compiled ns §§ 41-3613 and
41-3603, respectively.

Section 2 of S.L. 1994, ch. 240 is compiled
as § 41-316.

Section 2 of S.L. 1995, ch. 96 is compiled as
§ 41-2820.

Section 13 of S.L. 1994, ch, 240 read: “Noth-
ing contained in the provisions of this act is
intended or shall repeal Section 36 of Chapter
194, Laws of 1993." Section 36 of S.L. 1993,
ch. 194 provided, “For a period of twenty-four
(24) months aler the effective date of this act,
an insurer mny continue to hold any invest-
ment which was made prior to the effective

date of this act and which, when made, was a
lawful investment, and may carry such in-
vestment as on admitted assct at a valye

caleulated in accordance with the provisianc
of the ldaho Insurance Code n: in etfevt
immediately prior Lo the effective date of thiz
sct. Thereafter, the investment shall be held
and valued in acrordance with the Idaho
Insurance Code, as then in effect, and 1o the
extent that the investment exceeds any appli-
cable limilations contained in the Idaho In-
surance Code, as then in effect, the excess
investment shall not be allowed as an admit-
ted asset of the insurer.”

emergency. Approved March 13, 19953,

Scc. to sec. rel. This section is referred 1o
in §§ 41-316. 41-311. 41-2703. 41-2820, 33
25235, 41-2555. 41-2906. 11-2908, 41.2¢
3613 and 41-4933.

41-313A. Domestic reciprocal

insurers with fewer than seven
subscribers.

— Domestic reciprocal insurers with fewer than seven (71
subscribers which insure only worker’s compensation risks and which only
issue fully assessable policies are required, in lieu of the paid-up capital
stock or basic surplus and additional surplus requirements of section
41-313, Ic}aho Code, to meet the security for payment of compensation
standards set forth in section 72-301, Idaho Code; provided however. the
securities required pursuant to this section shall be deposited with the
director of the department of insurance as opposed to the indusirial
comrpission; provided further, all other rules, regulations or statutnny
Tequirements applicable to domestic reciprocal insurers administered by the
director of the department of insurance remain applicable to recipracal

insurers meeting the requirements of this section. [I.C., § 41-313A. az
added by 1993, ch. 279, § 5, p. 943.)

Compiler’s notes. Section 4 of S.L. 1993,

? N Sec. Lo sec. ref. This section is referr=d 10
<h. 279is compiled as § 41-3603.

in §§ 41-2908, 41-3613.
41-316.

Deposit — Foreign or alien insurers. — (1) This section
shall apply

3s to all foreign and alien insurers.
(2) The director shall not authorize any foreign or alien insurer 1o

ransact InSurance in this state unless it makes and thercaler maintains
trust in this state

holders or of al its
cligible for deposit
million dollars (%1,
(a) As to fore;
Idaha deposit,
public offigi

n
through the director for the protection of all its policy-

policyholders and creditors, a deposit of eash or securities
under section 41-803, Idaho Code, in the amount ol ane
000,000), except that:

BN insurers, except forcimn title insurers, in lieu of such
the director shall accept the certificate in proper form of the
al having supervision over insurers in any ather stage tho:

@

Section 9 of S.I. 1995, ch. 96 declared an w
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DATE:
TIME:
PLACE:

MEMBERS:

 ABSENT/
EXCUSED:

;R68194C1

EMOTION:

RS8196

'MOTION:

FHB01

' TESTIMONY:

L MOTION:

Minutes

HOUSE STATE AFFAIRS

March 10, 1998
8:30 A.M.

Room 412

Crane, Deal, Stone, Loertscher, Newcomb, Tippets, Alitus, Hornbeck, Kjellander, Field,
Stevenson, Denney, Elisworth, Jones, Kunz, McKague, Wheeler, Stoicheff, Marley,

Judd, Henbest.

All Present

Chairman Crane called the meeting to order at: 8:37 A.M.
Representative Stone moved to approve the minutes with 2 minor changes. Motion

Carried.

" Any referéniced attachments made available to the committee are attached to the

secretary's book and the library copy for permanent record.

Representative Hornbeck requested the committee introduce this RS in speaking for
Representative Gagner. Representative Gagner explained that the two sides reached
agreement on H750 and this RS is the result. Both are in agreement with the changes
which he outlined line by line.

Representative Stone moved to introduce RS8194C1 and send to the 2nd reading
calender. Motion Carried. Representative Stoicheff is recorded as being in opposition.
Representative Tippets disagreed with sending it to 2nd reading and thinks this issue
needs a full hearing. Representative Hornbeck pointed out that they can speak to this in
the Senate hearing. Representative Deal reiterated that both sides have worked hard on
this and are compromised and happy. Motion Carried. Representatives Tippets and
Stoicheff are recorded as voting no.

Representative Campbeli requested introduction and have it sent to Resources and

Conservation.
Representative Hornbeck moved to introduce and send to Resources and Conservation.

Motion Carried.

Representative Hornbeck opened by explaining that this bill was written in 1870 and is
archaic. Representative Henbest asked if there were any other solutions to this problem.
Matt McKeown, Attorney General's office responded to that question by explaining the
other sections of code where this also addressed and that it leaves a way to penalize a
public official even if this change in code happens.

Rose Gehring, idaho County Clerk gave a history as to the reason for this bill.

Paul Palmer, in opposition, idaho County resident. Stated Ms. Gehring was charged with
a misdemeanor not a felony as Representative Hornbeck has been reporting. He feels
she (the clerk) didn't do her job and repealing this section of code would take away the
public's ability to get her out of office if need be.

Representative Newcomb moved to send H801 to the floor with a do pass
recommendation. No debate. Motion Carried. SPONSOR: Hornbeck
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Bryce Taylor, BL “,u Chief for Dept. of Lands presented':j.s RS regarding iand leases.
Adds 4 parcels to the list that may be leased and adds 6 more for renewal of leases.
Representative Stone moved to print RS8195. Motion Carried. Representative Stoicheft
voted no..

Representative Deal opened with a statement to update since hearing last week. The
financial questions have been addressed. This legislation would make a big step toward
getting the State Insurance Fund organized.

Representative Ellsworth asked Representative Deal if there is a report on findings for
this entity. Representative Deal: No official report, we have stacks of working papers but
we don't have any of it here today.

Representative Stone moved to send H0744 to general orders. Representative Alltus
changed the amendments to delete one sentence and Representative Stone corrected
her motion to include that change. Debate: Representative Ellsworth: | have done a lot
of research on this subject since we heard this last week. No real reports are in print to
review regarding this issue. She produced an audit report, but it is primarily financial and
does not include a performance review. Other states have reports and she reviewed
those and had them in committee. Reading from Page 3 of HO774 she expressed her
concerns about how broad based the organization of the new management arrangement
is. Also on Page 2, line 27 the board shall receive $50 for serving on the board.
Members of the legislature cannot receive compensation while sitting on a board or
commission. Representative Newcomb clarified, the Governor can appoint you, you just
can't receive the set compensation. Representative Ellsworth: The code is in conflict and
there is no way to scrutinized this fund. Representative Newcomb asked about the audit
that is done. Representative Elisworth had a copy of the audit and pointed out that it
doesn't address the compliance issue. There really doesn't seem to be any problem that
surfaces in this audit to warrant this reorganization effort. I'd like to see us do an HCR to
create an interim committee. Can | do that here? Chairman Crane: No. Representative
Jones directed his question to Representative Deal regarding any opposition to the
amendments. Representative Deal: No. Representative Deal closed by stating that this is
not a major change in direction. This is to hire a manager with experience. Someone who
would stay. As a political appointment this position is unable to attract candidates who
have insurance experience and who are career oriented. They know they are only going
to be here for 4 years. This also allows for the oversight needed. An interim committee
might be a good idea and for now we also need this bill to get somebody hired.

‘MOTION:

MOTION: Representative Ellsworth moved to hold H774 in committee. Debate: Representative
Ellsworth: It's not a interim committee | want it's a legislative audit, in advance. A
performance report. Representative Newcomb spoke up in opposition stating it wouldn't
even be addressed until May and the fund doesn't have a manager. This may not be
perfect but it's a step in the right direction. Representative Ellsworth: Can we put an
emergency clause in an HCR? Representative Kunz expressed concern stating he was
impressed with the work and information from Representative Deal and Mr. Alcorn but
didn't feel educated enough in this area to know what to do here. Representative Deal
The fund is going through a difficult time. Nobody has been managing it. Nobody will
come in, knowing they would only have a job for 8-9 months. They will go to a more
secure job. Representative Alltus: This has good and not so good policy. But even the
handouts as recent as the ones presented this morning still say, "owned by the State" on
them. This is not owned by the State. Even though | made changes to these
amendments | need to support the substitute motion. Representative Kunz: Who deCIdes
what agency and when an agency is subject to review by a performance evaluation?
Representative Newcomb: A legislator can make a request for review. A background is
done and then it's decided if one will be done. Representative Ellsworth: What are the
salaries we're talking about here. Representative Deal didn't know. Representative
Stoicheff asked if anyone knew Starr Kelso. Representative Alltus stated that he used to

State Affairs Committee
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work for the Iaw firm who did work for the fund.
Chairman Crane called for a vote on the substitute motion to hold in committee. Motion

Failed 10-11. Motion to send to General Orders passed with Representatives Alltus,
McKague, Denney, Ellsworth, Hornbeck, Stoicheff, Wheeler, Kunz and Stevenson voting
against it.

Committee was recessed for 10 minutes.

- Reconvene: 10:15 A.M.

S1446

MOTION:

Representative Kjellander expiained the amendments brought forth by the sub
committee. They took out some penalties for retailers and created a phase-in for the
elimination of vending machines by the year 2000. Caps were placed on penalties and
relief for training programs offered. The first offense isn't necessarily penalized based on
the training in place.

Representative Stone moved to send to general orders with amendments attached and
moved to approve the SOP fiscal impact change. Representative Tippets asked for an
engrossed copy of the bill for the floor debate. Representative Stoicheff asked if the
retailers are happy. Representative Deal responded to that question by explaining that
there are still areas of great concern for the retailers. Seller assisted sales is still in there
and the 2 inspections per year is still there. Representative Stone withdrew her motion
based on the new information. Representative Tippets re issued the motion as stated .
Representative Hornbeck: Asked Representative Newcomb to yield: You said they can
only get one citation per sting, is that in here and if so can you show me where. Caryn
Esplin yielded but did not answer the question. Representative Hornbeck: That doesn't
tell me where in this bill it says that. Representative Stone asked Representative
Kjellander if he felt this would cause some small businesses to go under. He said he
didn't know but that it was a concern of the sub committee. Chairman Crane called for a
vote and the Motion Carried. Amendments: Tippets, seconder: Deal. Representatives

Hornbeck and McKague are recorded as voting No.

Meeting adjourned: 10:35 A.M.

Ron G. Crane, Chairman " Kathryn Mooney, %retary

State Affairs Committee
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AGENDA

SENATE COMMERCE & HUMAN RESOURCES

12:00 p.m. - 1:30 p.m.

ROOM 426
Thursday, March 19, 1998

BILL NO. DESCRIPTION SPONSOR
Minutes Approval

H 818 Relating to Specialty Electricians, To Provide For Issuance of Sen. Cameron

. Licenses To Specialty Electricians By The Administrator of The

Division of Building Safety.

H 774a Relating To The State Insurance Fund, To Provide That The  Sen. Cameron
State Insurance Fund |s An Independent Body Corporate Rep. Deal
Politic, To Provide For Appointment Of The Board Of Directors Mike Brassey
Of The State Insurance Fund. Jim Alcorn

H 535 Relating To General Contracts and Public Works Contracts, = Rep. Gagner
To Prohibit Clauses In Contracts Which Condition Payment for
Performance on Payment by a Third Party & Provide Timing
For Payment Due.

H 534 Relating To Listing of Subcontractors on Bid of General Rep. Gagner

Contractor on Public Works

AGENDA SUBJECT TO CHANGE
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MOTION

H 5§35

MOTION

H 534

Sharon Ullman addressed the committee in opposition to the bill and stated her
concern was the structure of a manager appointed by a committee which is not
appointed by the Governor. As Ms. Uliman continued with her testimony, Senator
Cameron cautioned Ms. Ullman to address only the bill which was before the committee.

Phil Barber, representing Idaho Council of the American Insurance Association,
addressed the committee in support of H 774. Mr. Barber stated that this bill preserves
the original 1917 fundamental purpose and for the first time a regulatory oversight of an
established process and established set of rules, regulations and statutes that govern its
behavior. No Longer will insurance or claimants come to harass the governor or their
legislators but now they have a public process of bringing complaints against the state
fund where they can be administrated. Discussion followed.

Dawn Justice, of Idaho Association of Commerce & Industry, addressed the
committee and stated |ACI strongly supports H 774.

The motion was made by Senator Riggs to send H 774 to the Senate Floor with a DO
PASS recommendation with intent language. Seconded by Senator Deide and carried
by voice vote. Senator McLaughlin will be the sponsor.

Representative Gagner presented H 535 and stated that this legislation clarifies that
payment for work performed does not depend on payment from the owner to the
general contractor, contract. Subcontractors and suppliers are to be paid as work is
completed. Prevents late payment to subcontractors and suppliers.

Merrily Munther, Attorney of Penland Munther Broadman, addressed the committee
and distributed a copy of her testimony, (exhibit a). Discussion and guestions followed.

Jerry Deckard, representing Associated General Contractors of Idaho, addressed
the committee in opposition to H §35. Mr. Deckard stated that he believed the proposed
amendments would reduce competition and urged for the committee to hold H 535.

Dennis Robinson, President of a Commercial General Contractors, an association
firm, builds and manages construction projects for the public and private sector. Mr.
Robinson stated he apposed H 535 and that it was an attempt to legislate terms and
relationships between contractors, sub-contractors and suppliers.

Karleane Allen, representing Idaho Building Contractors Association, addressed
the committee and spoke in opposition to H 535. Discussion followed and Senator King
asked how costs would be increased if H 535 was passed.

Jeff Cates, NECA, addressed the committee in support of H 535.
In response to discussion, Representative Gagner stated that the "pay when paid"
clause is not good and subcontractors cannot get paid. Representative Gagner also

stated that by passing H 535 it would improve the industry.

The motion was made by Senator King to send H 535 to the Senate Floor with a DO
PASS recommendation. Due to a lack of second H 535 will be held in committee.

Representative Gagner presented H 534 and stated that this legislation provides for a
contract between the general contractor and subcontractor. It also assures coordination

SENATE COMMERCE & HUMAN RESOURCES COMMITTEE
Thursday, March 19, 1998 --Agenda--Page 2
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has been accomplished prior to the bid and eliminates "bid shopping" after the low
responsive bid has been determined.

Jerry Deckard, representing Associated General Contractors of Idaho, addressed
the committee in opposition to H 534 and stated that on line 21 of the bill, what
constitutes permission and how can that permission constitute an agreement. Mr.
Deckard also expressed concern about what happens when an named electrical
specialty contractor refuses to perform after the bid is awarded. Discussion followed.

Merrily Munther, Attorney for Penland Munther Broadman, distributed a written copy
of her testimony (exhibit b). Discussion followed on bid shopping and building and
zoning codes.

The motion was made by Senator King to send H 534 to the Senate Floor with a DO
PASS recommendation. Due to the lack of a second H 534 will be held in committee.

Senator Cameron expressed his thanks to everyone for their diligence and hard work.
Senator Andreason also expressed appreciation to everyone and enjoyed being on the
Commerce and Human Resources Committee this year.

Senator Cameron announced the commitiee adjourned at 2:05 and would convene
subject to call of the chairman.

D L i 220

Dean L. Cameron, Chairman Paula Roam, Secretary

SENATE COMMERCE & HUMAN RESOURCES COMMITTEE
Thursday, March 19, 1998 --Agenda--Page 3
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SENAT E COZMMERCE & HUMAN RESOURCES COMMITTEE
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|| Sen. Andreason |
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Richard E. Hall
ISB #1253, reh @hallfarley.com

Keely E. Duke
ISB #6044; ked @hallfarley.com

HALL, FARLEY, OBERRECHT & BLANTON, P.A.

702 West Idaho, Suite 700
Post Office Box 1271
Boise, Idaho 83701
Telephone: (208) 395-8500

Facsimile: (208) 395-8585
W:\3\3-461.2\SIF Resp to 3rd POD.doc

Attorneys for Defendants Idaho State Insurance Fund and
James M. Alcorn, Manager of the State Insurance Fund

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

RANDOLPH E. FARBER, SCOTT ALAN
BECKER and CRITTER CLINIC, an Idaho
Professional Association,

Plaintiffs,

VS.

THE IDAHO STATE INSURANCE
FUND, JAMES M. ALCORN, its Manager,
and WILLIAM DEAL, WAYNE MEYER,
MARGUERITE McLAUGHLIN,
GERALD GEDDES, MILFORD
TERRELL, JUDI DANIELSON, JOHN
GOEDDE, ELAINE MARTIN, and MARK
SNODGRASS in their capacity as member
of the Board of Directors of the State
Insurance Fund,

Defendants.

Case No. CV06-7877

IDAHO STATE INSURANCE

- FUND’S RESPONSES TO

PLAINTIFFS’ THIRD SET OF
DISCOVERY REQUESTS:
INTERROGATORIES NO: 15-18,

EGEIVE
OCT 21 2006

GORDON LAW OFFICES

IDAHO STATE INSURANCE FUND’S RESPONSES TO PLAINTIFES’ THIRD SET OF DISCOVERY

REQUESTS: INTERROGATORIES NOS: 15-18 -1
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COMES NOW defendant, Idaho State Insurance Fund (hereinafter “SIF”), by and
through its counsel of record, Hall, Farley, Oberrecht & Blanton, P.A., and hereby responds to
Plaintiffs Third Set of Requests: Interrogatories No.: 15-18 to Defendant Idaho State Insurance

Fund, propounded by plaintiffs on September 14, 2006, as follows.

INTERROGATORIES

INTERROGATORY NO. 15:  If you deny Request for Admission No. 150, please

state, exactly how you have determined that the cost of issuing a policy to policy holder who
pays a premium of $2,500.00 or less exceeds the paid premium.

ANSWER TO INTERROGATORY NO. 15: Please see Answer to Interrogatory

No. 2 in the Idaho State Insurance Fund’s Answers to Plaintiff’s First of Interrogatonies dated

October 11, 2006.

INTERROGATORY NO. 16: If you deny Request for Admission No.151, please

state, exactly, how you have determined that the cost of administering a policy to a policy holder
who pays a premium of $2,500.00 or less exceeds the paid premium.

ANSWER TO INTERROGATORY NO. 16: Please see Answer to Interrogatory

No. 2 in the Idaho State Insurance Fund’s Answers to Plaintiff’s First of Interrogatories dated

October 11, 2006.

INTERROGATORY NO. 17: With respect to any decision to pay dividends made

in fiscal year 2000 or at any time thereafter please state, with respect to each such decision, the

following information:

the dividend period,

the formula on which dividends to policyholders was based;

the total amount of all dividends paid to policyholders;

the total number of policy holders who had been policy holders for a period or
[sic] six months or more prior to the end of the dividend period.

o opR

IDAHO STATE INSURANCE FUND’S RESPONSES TO PLAINTIFFS' THIRD SET OF DISCOVERY
REQUESTS: INTERROGATORIES NOS: 15-18 -2
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e. the total number of premium dollars paid or owed by policy holders for coverage
provided to them by the Fund during the dividend period,

d. [sic] the number of policyholders who did not receive a dividend solely because their
policy premium was $2,500 or less and for this entire group of policy holders the
percent of the total premium dollars paid or owed by these policy holders for
coverage provided to them by the Fund during the dividend period;

e. [sic] the number of policyholders who did receive a dividend and for this entire group
of policy holders the percent of the total premium dollars paid or owed by these
policy holders for coverage provided to them by the Fund during the dividend

period.

ANSWER TO INTERROGATORY NO. 17: The SIF objects to this Interrogatory

on the grounds that the interrogatory is overbroad and unduly burdensome. The SIF further
objects to the extent this Interrogatory is vague, ambiguous, and misleading as to the information
sought given the following: The Fund operates on a calendar year basis whereas dividends are
based upon a policy year based upon the inception date of the policy which must occur within a
one year period extending from July 1 of one year to June 30 of the following year. As such, itis
difficult to ascertain whether the responses hereto are accurate since the database which contains
the information operates in real time, and therefore, information and data within the system are
updated on an ongoing basis. However, unless otherwise noted, all figures set forth below are as
indicated by the Idaho State Insurance Fund database as of October 16, 2006 and could reflect
changes in charged premium due to audits and/or changes in reported losses occurring
subsequent to the date of the dividend.

As a result, there is the possibility that some of the information supplied in response to
this Interrogatory may not accurately reflect the information and/or data in the database prior to,
at, or after the dividends were declared. Subject to and without waiving these objections, the
following information is supplied in answer to Interrogatory No. 17:

For Dividends cieclared in 2000:

a. Policies with inception dates between July 1, 1998 and June 30, 1999

IDAHO STATE INSURANCE FUND'S RESPONSES TO PLAINTIFFS’ THIRD SET OF DISCOVERY
REQUESTS: INTERROGATORIES NOS: 15-18-3
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b. See response to Interrogatory 3(b)
c. Approximately Thirty-Two Million Four Hundred Seventy Thousand One
Hundred Sixty-Six Dollars ($32,470,166), is the amount of dividend paid in 2000
as reflected on line 14A il'; the Annual Statement of the Idaho State Insurance
Fund for the year ended December 31, 2000, Underwriting and Investment
Exhibit.
d. Approximately Twenty-Five Thousand Four Hundred Ninety-Eight (25,498)
e. Approximately Ninety-Seven Million Six Hundred Seventy-Two Thousand
Two Hundred Fifty-Six Dollars ($97,672,256).
d. (sic) Zero (0) policies
e. (sic) Approximately Twenty-Three Thousand FEight Hundred Ninety-One
(23,891) policies comprising approximately 82% of the total premium dollars
charged for the respective dividend period.

For Dividends declared in 2001:
a. Policies with inception dates between July 1, 1999 and June 30, 2000
b. See response to Interrogatory 3(b)
c. Approximately Twenty-Four Million Seven-Hundred Forty Thousand Three
Hundred Seventy-One Dollars ($24,740,371), is the amount of dividend paid in
2001 as reflected on line 16 of the Underwriting and Investment Exhibit to the
Annual Statement of the Idaho State Insurance Fund for the year ended December
31, 2001.

d. Approximately Twenty-Six Thousand Six Hundred Sixteen (26,616) policies

IDAHO STATE INSURANCE FUND'S RESPONSES TO PLAINTIFFS’ THIRD SET OF DISCOVERY
REQUESTS: INTERROGATORIES NOS: 15-18 -4
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e. Approximately One Hundred Two Million Six Hundred Ninety Thousand Two
Hundred Seventy-Four Dollars ($102,690,274).
d. (sic) Zero (0) policies |
e. (sic) Approximately Twenty-Four Thousand FEight Hundred Twenty-Six
(24,826) policies comprising approximately 81% of the total premium dollars
charged for‘the respective dividend period.

For Dividends declared in 2002:
a. Policies with inception dates between July 1, 2000 and June 30, 2001
b. See response to Interrogatory 3(b)
c. Approximately Four Million Five Hundred Fifty-Two Dollars ($4,000,552), is
the amount of dividend paid in 2002 as reflected on line 17 of the Underwriting
and Investment Exhibit to the Annual Statement of the Idaho State Insurance
Fund for the year ended December 31, 2002. |
d. Approximately Twenty-Seven Thousand Six Hundred Thirty (27,630) policies
e. Approximately One Hundred Fourteen Million Five Hundred Four Thousand
Four Hundred Eighty-Seven Dollars ($114,504,487).
d. (sic) Approximately Nineteen Thousand Five Hundred Thirty-One (19,531)
policies comprising approximately 12% of the total premium dollars charged for
the respective dividend period.
e. (sic) Approximately Five Thousand Nine Hundred Seventy (5,970) policies
comprising approximately 52% of the total premium dollars charged for the
respective dividend period.

For Dividends declared in 2003:

IDAHO STATE INSURANCE FUND’S RESPONSES TO PLAINTIFFS' THIRD SET OF DISCOVERY
REQUESTS: INTERROGATORIES NOS: 15-18-5
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a. Policies with inception dates between, July 1, 2001, and June 30, 2002
b. See response to Interrogatory 3(b)
c. Approximately Five Million Thirty-Five Thousand Five Hundred Ninety-Two
Dollars ($5,035,592), is the amount of dividend paid in 2003 as reflected on line
17 of the Underwriting and Investment Exhibit to the Annual Statement of the
Idaho State Insurance Fund for the year ended December 31, 2003.
d. Approximately Twenty-Nine Thousand One Hundred Twenty (29,120) policies
e. Approximately One Hundred Twenty-Eight Million Five Hundred Twenty-
Nine Thousand One Hundred Seventy-Four Thousand Dollars ($128,529,174).
d. (sic) Approximately Twenty Thousand Three Hundred Twenty-Two (20,322)
policies comprising approximate]y 11% of the total premium dollars charged for
the respective dividend period.
e. (sic) Approximately Six Thousand Four Hundred Ninety-One (6,491) policies
comprising approximately 60% of the total premium dollars charged for the
respective dividend period.

For Dividends declared in 2004:
a. Policies with inception dates between July 1, 2002 and June 30, 2003
b. See response to Interrogatory 3(b)
c. Approximately Five Million Nine Hundred Ninety-Two Thousand Three
Hundred Ninety-Two Dollars ($5,992,392), is the amount of dividend paid in
2004 as reflected on line 17 of the Underwriting and Investment Exhibit to the

Annual Statement of the Idaho State Insurance Fund for the year ended December

31, 2004.

IDAHO STATE INSURANCE FUNID’'S RESPONSES TO PLAINTIFES’ THIRD SET OFF DISCOVERY
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d. Approximately Thirty-One Thousand Three Hundred Thirty Six (31,336)
policies
e. Approximately One Hundred Fifty-One Million One Hundred Forty-Two
Thousand Three Hundred Sixty-Six Dollars ($151,142,366). |
d.. (sic) Approximately Twenty-One Thousand Four Hundred Ninety-Five
(21,495) policies comprising approximately 10% of the total premium dollars
charged for the respective dividend period.
e. (sic) Approximately Seven Thousand Four Hundred Fifty-Five (7,455) policies
comprising approximately 57% of the total premium dollars charged for the
respective dividend period.

For Dividends declared in 2005:
a. Policies with inception dates between July 1, 2003, and June 30, 2004
b. See response to Interrogatory 3(b)
c. Approximately Eight Million Ninety-Nine Thousand Nine Hundred Forty
Dollars ($8,099,940), is the amount of dividend paid in 2005 as reflected on line
17 of the Statement of Income to the Annual Statement of the Idaho State
Insurance Fund for the year ended December 31, 2000.
d. Approximately Thirty-Four Thousand Four Hundred Seventy-Two (34,472)
‘policies
e. Approximately One Hundred Eighty-One Million Eight Hundred Thirty-Six

Thousand Three Hundred Seventy-Four Dollars ($181,836,374).

IDAHO STATE INSURANCE FUND’S RESPONSES TO PLAINTIFFS' THIRD SET OF DISCOVERY
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d. (sic) Approximately Twenty Three Thousand One Hundred Fifty Nine (23159)
policies comprising approximately 9% of the total premium dollars charged for
the respective dividend period.
e. (sic) Approximately Eight Thousand Seven Hundred Twenty-One (8,721)
policies comprising approximately 72% of the total premium dollars charged for
the respective dividend period.

INTERROGATORY NO. 18: If you contend that either account balances

attributable to either particular classes of employment or particular industries were considered,
utilized, referred to or relied upon in determining whether to pay a dividend or how much
dividend to pay, then please explain the precise process used and all the factors considered in
determining whether to pay a dividend or how much to pay.

ANSWER TO INTERROGATORY NO.18:  Please sce Answer to Interrogatory

No. 2 in the Idaho State Insurance Fund’s Answers to Plaintiff’s First of Interrogatories dated

October 11, 2006.

IDAHO STATE INSURANCE FUND’S RESPONSES TO PLAINTIFFS' THIRD SET OF DISCOVERY
REQUESTS: INTERROGATORIES NOS: 15-18 - 8 000085
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DATED this 20! Eiay of October, 2006.

HALL, FARLEY, OBERRECHT
& BLANTON, P.A.

// Y.

Richarfl E. Hall - Of the Firm

Keely E. Duke - Of the Firm

Attorneys for Defendants Idaho State Insurance
Fund and James M. Alcorn, Manager of the State
Insurance Fund

IDAHO STATE INSURANCE FUND’S RESPONSES TO PLAINTIFFS' THIRD SET OF DISCOVERY
REQUESTS: INTERROGATORIES NOS: 15-18-9 000086
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VERIFICATION

STATE OF IDAHO )
) ss.

County of Ada )
dames M. Alcorn , being first duly sworn upon oath, deposes and says:

That I am the Manager of the Idaho State Insurance Fund, one of

the defendants in the above-entitled ‘Eétion, and that I have read the foregoing document and to
the best of my knowledge and information available to me at this time, believe the same to be

true.

(/
Mok K. Ry 4 ", .
SaBamninty, g ¥ Hantt
§ §(OTARP % % NotaryPublic for._ /0ah0
23 e Yy Residing at Bosse.
,‘* 5 rupit’ § My Commission expires: _//-$-07
; P, % S
.)f ), O'.' ’Q
" 78 OF O
LTI L
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STATE INSURANCE FUND

Date:
From:

Subject:

PHONE (208) 3322100 » {800) 334-2370

Loss Adjustment Expense 18% for all policies

1215 W. STATE STREET » P.O. BPX 83720 « BO[SE, IDAHO 83720-0044

Premium Size Underwriting Expense Retumn Percentage
- <1,999.99 45% 42%
2,000 to 7,499.99 23% S7%
7,500 to 14,999.99 20% 62%
15,000 to 22,499.99 18% 67%
22,500 to 29,999,99 15% 72%
30,000 to 39,999.99 11% “T1%
540,000 9% 82%
. s vt
.
Servica Coeur d’Alene Lewiston Pocatello Twlin Falls Idahe Falls
Locations Rarbos Canler, Suie 100 1118 F Slreet 353 Nocth 4k, Suife 280 - 621 M. Collsge Road 625 Park Avenup
1000 W, Hubbard Streal Lewision, 10 83501 Pocatello, JD 83201 Tdn Falis, 1D 83301 Suila 20
Statewids Cotur dAlene, 1D 83814 200/789-5050 2082368412 20077363064 1dzho Fals, 10 83402
o et i b s eaesrbiia .. 20B738308 Mabo Fats, 1 53
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DIVIDEND FORMULA DECLARED 2001

Premlum — Undarwriting Expense — (Losses X Loss Adj. Exp)=
Underwriting galn X Return percentage = DIVIDEND

Loss Adj Expense = 18% - All policdies

UND Dv Max .. MaxLoss

PREMIUM S1zE Exp’ RET% DIVIDEND % RATIO
$ 0 - 2000] 50% | 35% | 17.5% 42.5%
§ 2,000 — 7,500 30% | 45% 31.5% 59,4%
§ 7,500 ~— 15000f 25% | 50% 37.5% 63,6%
$ 15000 — 22,500} 21% | 55% | 43.5% 66.9%
$ 22,500 — 30,0004 19% | 60% 48.6% 68.7%
§ 30,000 - 40,000f 16% | 65% | 546% 71.2%
$ 40000 = up{ .14% | 70% | 60.2%, | 72:9%
Example! Example:

60,000 Premlum 15,000 Premium

-8,400  Und Expense ~14% -3,750  Und Expense - 25%

51,600 11,250

-7,080  Losses (6,000 X 1,18) -1,770 _ Losses (1,500 X 1.18)

44,520 Underwtlting galn 9,480 Underwriting gain

X 70 Return percentage X .50 Return percentage

31,164 Dividend = 51.9% T 4,740 Dividend = 49.4%

00089
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COPY

STATE INSURANCE FUND

1215'W. STATE STREET « P.0, BOX B3720  BOJSE, IDAHO 83720-0044

PHONE {208) 332:2100  {800) 334-2870

MEMORANDUM

Date: December 5, 2001

From:  James M., Alcorn, Manag

Subject: Dividend Formula for Policies with Inception Dates of July 1, 1999 to June 30, 2000

Loss Adjustment Expense 18% for all policies

Premium Size . Underwriting Expense Return Percentage

<1,999.99 ' s 50% 35%

2,000 to 7,499.99 30% 45%

7,500 to 14,999.99 25% 50%

15,000 to 22,459.99 21% 55%

22,500 to 29,969.99 19% 60%

30,000 to 39,999.99 16% - 65%

>40,000 14% 70%

Seivice Coeur d'Alene - Lewlstan Twin Falls Idaho Falls

Locations Harbor Canler, Sulte 100 1118 F Suoef 353 North 49, Sulls 280 821 N. Callega Rgad 525 Pask Avenuo
1000 W. Hubbard Street Lewition, 10 83501 .. Pocalelio, D 83201 . Twin £alls, 10.83301 - .SWe2C - -

-Slalewids « Coeurd'Alens, ID83814" P08TRG 5050 B35 208/736-9064 tdaho Falls, ID 33402

208/769-1513 208/525-7287
600050
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James M. Alcorn
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July 13, 2007 Farbx Idaho State Insurance Fund

Page 182
If you're going to find a percentage, you've
got to have a numerator and a denominator, or X over Y.
And my question to you is when you calculate
these percentages, what is in the numerator and what is
in the denominator?

A, Well, T think you were discussing this before.
You work through the formula, you come up with an amount
of money that is left that is available from the dividend
from that policy, then you apply that percentage to it.

Q. But you haven't told me how you got to the
percentage.

A. You take the policy, subtract off the retention
percentage, subtract off the losses, 118 percent. What
is left over you apply the return percentage to.

Q. All right. But how did you derive the return
percentage? In order to find a percent there has to be a
numerator and a denominator.

A, Basically, again, what we were talking about is
you look at the amount of money that you have available
to dividend. So the percentages that come up here are
basically the percentages that work out to be able to
return that total amount of money that you want to return
back to the policyholders.

Q. It may be late and I may be really thick, but

I'm not understanding your answer. And I don't mean to

Associated Reporting Inc. 0 1
208.343.4004 000057
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Board of Directors of the State Insurance Fund
Minutes of November 21, 2002 Special Meeting

Board Members Present:
Bill Deal, Chairman, Agents Representative
Representative Wayne Meyer, Vice Chairman, Legislative Representative
Senator John Goedde, Legislative Representative
Gerald Geddes, Employees Representative
Milford Terrell, Employer Representative

In addition to the Board members, the followm g individuals attended all, or a portion of, the
meeting:

James M. Alcom — Manager, State Insurance Fund

George Parham ~ Chief Legal Counsel, State Insurance Fund

Debbie Hiatt — Secretary, State Insurance Fund

Peter Marshall — Attorney, Marshall, Batt and Fisher

Doug Dorn - Investment Consultant

Becky Gratsinger ~ R.V. Kuhns & Associates, Inc.

Josh Kevan ~ R.V. Kuhns & Associates, Inc.

Pursuant to the posted notice of the meeting and agenda, Chairman Deal called the Special
Meeting of the Board of Directors of the State Insurance Fund to order at 9:00 a.m. The absence
of Milford Terrell was noted.

Mr. Alcorn welcomed Doug Dorn and introduced Becky Gratsinger and Josh Kevan from R.V.
Kuhn & Associates, Inc. (RVK). Mr. Alcomn explained the new business relationship with RVK
as investment consultants to provide consulting opinions and recommendations on mvestments
made by the Endowment Board.

Mr. Terrell joined the meeting at 9:05 a.m.

Ms. Gratsinger provided a brief resume of her qualifications, and the history RVK. Mr. Kevan
introduced himself and reviewed his qualifications. There being no specific questions by the

Board, Chairman Deal thanked the representatives of RVK. Ms. Gratsinger, Mr. Kevan and Mr. -

Dorn left the meeting at 9:13 a.m.

Chairman Deal explained the purpose of the special meeting was to discuss the 2003 dividend.

-

Mr. Alcom provided the following information on the Fund for the Board to consider when
discussing a proposed dividend:
e There is currently $132-133 million worth of premium.
e The Fund has approximately 30,000 policies.
e There is approximately $74 million in surplus.
e Investment income is down $9.9 million from the start of the year, but it changes on a
daily basis.
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Minutes of Board of Directors Meeting +  Page?2
November 21, 2002

e The State Insurance Fund is extremely solvent.

e Reinsurance coverage was changed from catastrophic and individual coverage, to
catastrophic coverage only, which provides a greater liability than in the past. The largest
concentration of state employees is in the “towers” where the Health and Welfare
employees are housed.

e The Fund is not a member of the Guarantee Association so the Fund needs to be more
conservative. ' '

e The Fund gave large dividends over the past years based on money accumulated during
the 90’s. '

¢ He would like to keep the fund at a 2-1 premium to surplus ratio.

The Fund is showing a $4.7 million profit to date.

Mr. Alcom stated that he could be very conservative and not issue a dividend. He realizes
policyholders have come to expect a dividend, but a strong case could be made for no dividend.

Mr. Terrell reviewed the $74 million surplus and $5 million in investments, and asked the
Manger to review the down side of 2000 and 2001. Mr. Alcom responded that before dividends,
there was $18 million worth of profit in 2001, and $6.8 millien in year 2000.

Mr. Terrell asked the amount of dividends paid the last two years. Mr. Alcom responded the
Fund paid out $24.7 million in 2001 and $32.4 in 2000.

Mr. Alcom feels the Board should look at whether a dividend should be given to the smaller
policies, and stated now may be the time to consider changing the procedures. The down side to
not offering a dividend to the smaller policies ($2000 and below) is that 20,000 of the 30,000
policyholders have $2000 or less in premium. The under $2000 policyholders account for $12
million worth of the premium. The other $120 million premium is received from the 10,000
policies that are over $2000.

Senator Goedde indicated he has been a proponent of a policy fee for a long time and suggested
that perhaps a policy fee could be taken off any dividend paid, which would eliminate the
smaller policies from actually getting a dividend. Mr. Terrell agreed with Senator Goedde and
asked what the cost of paperwork is to set up for a new policy. He agrees with an up-front fee,
but no dividend. He indicated that is the cost of business and that no money is made on smaller
accounts, but on the larger accounts. Mr. Alcorn concurred, but said we need to discuss both the
pros and cons.

Mr. Alcorn stated that policyholders are used to getting dividends so he knows he’ll “take heat”,
for having a lower dividend or no dividend at all. He also said that some policyholders feel, in
error, that they are getting tax money back.

Mr. Alcorn noted that the Fund writes business that other companies will not write, and tries to
accommodate those accounts rather than having them assigned to the Assigned Risk Pool.
Policyholders in the Risk Pool lose the 15% deviation and have 30% additional premium, so the

000093
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Minutes of Board of Directors Meeting Page 3
November 21, 2002

Fund is saving those policyholders 45%. Mr. Terrell said other companies are also cutting back
and feels the Fund has gone the extra mile to provide service to those policyholders.

Mr. Terrell encouraged the Board to talk about eliminating dividends to the smaller policies, but
pay dividends only to the larger policies. He also wanted to note, for the record, that his
company is not insured with the State Insurance Fund, so his recommendation is not self-served.

Mr. Geddes inquired about the investment income; Mr. Alcorn responded $4.7 million. The
combined loss ratio is 103-104%, which means for every $1 in premium, the costs and operating
expenses are $1.03. Mr. Alcorn said he wants to stay at a 100% combined loss ratio and make
up the difference on investments.

Mr. Geddes questioned the change in deviation. Mr. Alcorn reminded the Board that at the last
‘meeting, it was decided to deviate 7% next year.

Mr. Geddes asked if Mr. Alcorn anticipates investment income to be the same as this year; Mr.
Alcorn said he hopes it will be better, but it is hard to forecast as it changes on a day-to-day
basis. Mr. Alcom explained the Fund invests conservatively and has a ot invested in bonds.

Representative Meyer asked if the Fund could legally charge a fee as Senator Goedde suggested
earlier. Mr. Alcomn responded that the Fund could not and that any fees would have to be set by
the Department of Insurance and NCCI.

Chairman Deal stated the Board needs to realize the marketplace is different this year, He feels
that after visiting with some other larger agencies, the approach to draw a line at a level where no
dividends are paid is acceptable. He said if the Fund is taking accounts no other insurance
company will take, the losses will increase due to those smaller companies being added to the
Fund’s base. He further stated the medical inflation of 17-19% needs to also be considered.

Chairman Deal said his recommendation would be no dividend on smaller policies ($2,000 or
$2,500) and work with a formula where loss ratio is taken into consideration so only companies
who earn a dividend should receive one. Mr. Alcorn agreed.

Mr. Terrell recommended that the Board instruct Mr. Alcorn to consider no dividend for policies
of $2,500 or less, and to look at a total dividend around $4 million and keep $1 million in
retained earmings. Senator Goedde said the Board also needs to consider a reduced deviation
next year so more money can go to surplus.

Representative Meyer agrees with Mr. Terrell’s recommendation.

Mr. Geddes also feels it is all right, and would like $4-5 million paid out to only policies making
a profit for the Fund.

Senator Goedde concurred with the other Board members.
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Minutes of Board of Directors Meeting o . Paged
November 21, 2002 N

Chairman Deal reiterated the consensus of the Board that policies of $2,500 or less in premium
would receive no dividend, and the Fund would issue a total dividend around $4 million.

Chairman Deal thanked the Board for their input and discussions. There being no other busine:ss
before the Board, the meeting was adjourned at 10:05 a.m.
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