
UIdaho Law
Digital Commons @ UIdaho Law

Not Reported Idaho Supreme Court Records & Briefs

8-25-2017

State v. Frangesh Respondent's Brief Dckt. 44557

Follow this and additional works at: https://digitalcommons.law.uidaho.edu/not_reported

This Court Document is brought to you for free and open access by the Idaho Supreme Court Records & Briefs at Digital Commons @ UIdaho Law. It
has been accepted for inclusion in Not Reported by an authorized administrator of Digital Commons @ UIdaho Law. For more information, please
contact annablaine@uidaho.edu.

Recommended Citation
"State v. Frangesh Respondent's Brief Dckt. 44557" (2017). Not Reported. 3626.
https://digitalcommons.law.uidaho.edu/not_reported/3626

https://digitalcommons.law.uidaho.edu?utm_source=digitalcommons.law.uidaho.edu%2Fnot_reported%2F3626&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.uidaho.edu/not_reported?utm_source=digitalcommons.law.uidaho.edu%2Fnot_reported%2F3626&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.uidaho.edu/iscrb?utm_source=digitalcommons.law.uidaho.edu%2Fnot_reported%2F3626&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.uidaho.edu/not_reported?utm_source=digitalcommons.law.uidaho.edu%2Fnot_reported%2F3626&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.uidaho.edu/not_reported/3626?utm_source=digitalcommons.law.uidaho.edu%2Fnot_reported%2F3626&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:annablaine@uidaho.edu


 1 

LAWRENCE G. WASDEN 
Attorney General 
State of Idaho 
 
PAUL R. PANTHER 
Deputy Attorney General 
Chief, Criminal Law Division 
 
LORI A. FLEMING 
Deputy Attorney General 
P.O. Box 83720 
Boise, Idaho 83720-0010 
(208) 334-4534 
 
 

IN THE SUPREME COURT OF THE STATE OF IDAHO 
 
 
STATE OF IDAHO,  
 
          Plaintiff-Respondent, 
 
v. 
 
MICHAEL A. FRANGESH, 
 
          Defendant-Appellant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
          NO. 44557 
 
          Bannock County Case No.  
          CR-2014-2025 
 
           
          RESPONDENT'S BRIEF 

 
     
      Issue 

Has Frangesh failed to establish that the district court abused its discretion, either by 
imposing concurrent, unified sentences of 15 years, with six years fixed, upon his guilty pleas to 
three counts of aggravated DUI, or by denying his Rule 35 motion for reduction of his 
sentences? 

 
 

Frangesh Has Failed To Establish That The District Court Abused Its Sentencing Discretion 
 

 On January 27, 2014, Frangesh, while driving with a BAC of 0.264, crossed the center 

line of Hiline Road and collided with a vehicle that was occupied by three young girls.  (PSI, 

pp.5-6, 23.)  All of the girls had to be extricated from their vehicle and they all sustained serious 
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injuries as a result of the crash.  (PSI, pp.5-6 (four days after incident, investigating officer 

learned that one of the victims “had a broken wrist that would probably require surgery,” another 

“was recovering from surgery for a broken pelvis,” and another was “coming out of a medical 

induced coma and could have long term brain damage due to the crash”).)    

 The state charged Frangesh with three counts of aggravated DUI.  (R., pp.64-66.)  

Pursuant to a plea agreement, Frangesh pled guilty to all three counts, and the state agreed to 

recommend concurrent sentences and to not pursue a persistent violator enhancement.  (R., p.88; 

Tr., p.8, L.10 – p.9, L.4.)  The district court accepted Frangesh’s pleas and imposed concurrent, 

unified sentences of 15 years, with six years fixed.  (R., pp.107-13.)  Frangesh filed a timely 

Rule 35 motion for reduction of his sentences, which the district court denied.  (R., pp.114-15, 

135-36.)  Frangesh attempted to appeal from the judgment and from an order denying his motion 

for reconsideration of the denial of his Rule 35 motion, but both appeals were dismissed.  (R., 

pp.120-23, 137-38, 145-51, 166.)  Following a post-conviction action, Frangesh’s appellate 

rights were restored, and Frangesh filed a timely, albeit premature, appeal from the reentered 

judgment.  (R., pp.167-70; 7/24/17 Order To Withdraw Conditional Dismissal And Reinstate 

Appeal.)  

Frangesh asserts his sentence for three counts of aggravated DUI is excessive in light of 

his employment history, alcohol abuse issues, support network, purported remorse, and 

acceptance of responsibility.  (Appellant’s brief, pp.3-5.)  The record supports the sentence 

imposed.   

When evaluating whether a sentence is excessive, the court considers the entire length of 

the sentence under an abuse of discretion standard.  State v. McIntosh, 160 Idaho 1, 8, 368 P.3d 

621, 628 (2016); State v. Stevens, 146 Idaho 139, 148, 191 P.3d 217, 226 (2008).  It is presumed 
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that the fixed portion of the sentence will be the defendant's probable term of confinement.  State 

v. Oliver, 144 Idaho 722, 726, 170 P.3d 687, 391 (2007).  Where a sentence is within statutory 

limits, the appellant bears the burden of demonstrating that it is a clear abuse of discretion.  

McIntosh, 160 Idaho at 8, 368 P.3d at 628 (citations omitted).  To carry this burden the appellant 

must show the sentence is excessive under any reasonable view of the facts.  Id.  A sentence is 

reasonable if it appears necessary to accomplish the primary objective of protecting society and 

to achieve any or all of the related goals of deterrence, rehabilitation, or retribution.  Id.  “In 

deference to the trial judge, this Court will not substitute its view of a reasonable sentence where 

reasonable minds might differ.”  Id. (quoting Stevens, 146 Idaho at 148-49, 191 P.3d at 226-27).  

Furthermore, “[a] sentence fixed within the limits prescribed by the statute will ordinarily not be 

considered an abuse of discretion by the trial court.”  Id. (quoting State v. Nice, 103 Idaho 89, 

90, 645 P.2d 323, 324 (1982)).  

The maximum prison sentence for aggravated DUI is 15 years.  I.C. § 18-8006(1).  The 

district court imposed concurrent, unified sentences of 15 years, with six years fixed, which falls 

within the statutory guidelines.  (R., pp.107-13.)  On appeal, Frangesh contends that his sentence 

is excessive in light of his support network, his ability to maintain employment, and his struggles 

with maintaining sobriety.  (Appellant’s brief, pp.4-5.)  None of these considerations 

demonstrate an abuse of discretion.  Frangesh had much of the same support before he 

committed the instant offense, and it did not prevent him from being charged with a DUI three 

weeks before he committed the aggravated DUIs of which he was convicted in this case, from 

committing the instant offense itself, or from operating a vehicle without the owner’s consent 

less than two weeks after he committed the instant offense.  (PSI, pp.12-14.)  Likewise, neither 

Frangesh’s “30 years[’] experience in commercial fishing” nor his 10-month stint as a self-
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employed handyman deterred or prevented him from continued criminal offending.  (PSI, p.17.)  

Finally, while Frangesh’s relapse may be explained by his inability to deal with domestic issues 

without consuming alcohol (see, PSI, pp.5-6), his justifications for his relapse do not excuse his 

subsequent decision to drive with an alcohol concentration more than three times the legal limit 

and, as a result, severely injure three young women (see PSI, pp.5-6, 23). 

At sentencing, the district court articulated the correct legal standards applicable to its 

decision and also set forth its reasons for imposing Frangesh’s sentence.  (10/23/14 Tr., p.58, 

L.13 – p.63, L.24.)  The state submits that Frangesh has failed to establish an abuse of discretion, 

for reasons more fully set forth in the attached excerpt of the sentencing hearing transcript, which 

the state adopts as its argument on appeal.  (Appendix A.)  

Frangesh next asserts that the district court abused its discretion by denying his Rule 35 

motion for reduction of his sentences.  (Appellant’s brief, pp.5-6.)  If a sentence is within 

applicable statutory limits, a motion for reduction of sentence under Rule 35 is a plea for 

leniency, and this court reviews the denial of the motion for an abuse of discretion.  State v. 

Huffman, 144 Idaho, 201, 203, 159 P.3d 838, 840 (2007).  To prevail on appeal, Frangesh must 

“show that the sentence is excessive in light of new or additional information subsequently 

provided to the district court in support of the Rule 35 motion.”  Id.  Frangesh has failed to 

satisfy his burden.   

Frangesh argues that his sentences should have been reduced in light of the letters of 

support and live testimony he presented in support of his Rule 35 motion.  (Appellant’s brief, 

pp.5-6; see also PSI, pp.52-53; Tr., p.65, L.23 – p.77, L.8.)  None of the letters or testimony 

provided new information.  The district court was aware, at the time of sentencing, that Frangesh 

had a son, had a support network, was taking care of his ailing father, and was having issues with 
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his girlfriend.  (See generally PSI.)  The district court specifically considered the information 

Frangesh provided in conjunction with his request for leniency but found the information was not 

new and did not militate against the reasonableness of Frangesh’s sentences.  The court stated, 

“Society need[s] to be protected, and I just don’t feel that in spite of the comments here today, 

much of what I already knew about him and his life, that it makes the difference in that balance 

that I would reduce the sentence any more.”  (1/20/15 Tr. p.84, L.22 – p.85, L.2.)  The state 

submits that by failing to establish his sentence was excessive as imposed and by failing to 

provide any new information, Frangesh has also failed to establish that the district court abused 

its discretion by denying his Rule 35 motion for a reduction of sentence. 

 
Conclusion 

 
 The state respectfully requests this Court to affirm Frangesh’s conviction and sentences 

and the district court’s order denying Frangesh’s Rule 35 motion for a reduction of sentences. 

       
 DATED this 25th day of August, 2017. 
 
 
 
      __/s/_Lori A. Fleming____________ 
      LORI A. FLEMING 
      Deputy Attorney General 
 
 
      ALICIA HYMAS 
      Paralegal 
 
 



 6 

CERTIFICATE OF SERVICE 
 
 I HEREBY CERTIFY that I have this 25th day of August, 2017, served a true and correct 
copy of the attached RESPONDENT’S BRIEF by emailing an electronic copy to: 
 

BRIAN R. DICKSON  
  DEPUTY STATE APPELLATE PUBLIC DEFENDER 
 
at the following email address:  briefs@sapd.state.id.us. 

 
 
 
      __/s/_Lori A. Fleming____________ 

     LORI A. FLEMING 
Deputy Attorney General    

 

mailto:awetherelt@sapd.state.id.us
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