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WESTON S. DAVIS, ESQ. (ISB. No. 7449)

ANDERSON NELSON HALL SMITH, P.A. 03380 -6 piy o 25

490 Memorial Drive DIST oper e

Post Office Box 51630 JEFFER&OEJE}E: Colimy
Cunl iy, IDAHD

Idaho Falls, Idaho 83405-1630
Telephone (208) 522-3001
Fax (208) 523-7254

Attomeys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

Case No.:ty\I 020 Cél ) 16

WILLIAM SHAWN GOODSPEED and
SHELLEE BETH GOODSPEED, husband and
wife,

Plaintiffs,
COMPLAINT

VS.

[
!
I
|
|
|
|
|
SHIPPEN CONSTRUCTION, INC,, an Idaho !
corporation, and ROBERT and JORJA :
SHIPPEN, husband and wife, i
|
|
|

Defendants.

COMES NOW Plaintiffs, as and for a claim for relief, plead and allege as follows:

1. That Plaintiffs, WILLIAM SHAWN and SHELLEE BETH GOODSPEED, are
bona fide residents of the State of Idaho who reside in Jefferson County.

2. That Defendant, SHIPPEN CONSTRUCTION, INC., (hereinafter “Shippen
Construction™) is an Idaho corporation in good standing with the State of Idaho.

3. That Defendant, ROBERT and JORJA SHIPPEN, are a bona fide residents of the

State of Idaho who reside in Jefferson County

COMPLAINT -1
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4. That the subject property of this litigation, namely, 3709 East 319 North, Rigby,
Idaho, is located in Jefferson County.

5. That both jurisdiction and venue are proper in this action.

6. That pursuant to Idaho Code § 6-2503, Plaintiff’s served written notice of the
ensuing claim on the construction professional, Shippen Construction, and Robert Shippen, by
mailing a copy to Robert Shippen by certified mail on the Idaho corporation’s registered agent.
Attached hereto as Exhibit “A” is a copy of such attempt to comply with the Notice and
Opportunity to Repair Act, together with a acknowledgment of receipt.

7. Plaintiffs received a letter from Dunn Law Offices, PLLC on November 19, 2008,
which volunteers to accept service of a complaint against Defendants, lists defenses Defendants
will raise if a complaint is filed, and fails to assert any willingness to repair or remedy the
construction defect. Plaintiffs therefore have brought this action against Defendants in

compliance with the Act.

COUNT ONE: BREACH OF EXPRESS WARRANTY
8. Plaintiffs hereby incorporate and re-allege paragraphs 1 - 7 and further plead

and allege as follows:

9, On July 2, 2008, Plaintiffs and Defendants entered a real estate contract for the
purchase and sale of a residence and real property commonly referred to as 319 N. 3709 E.,
Rigby, ID 83442 (hereinafier “the Property™).

10.  The Purchase and Sale Contract extends a builder’s warranty on the Property

for a minimum of one year.

11.  Additionally, on August 8, 2006, Defendants, Robert and Jorja Shippen and

Shippen Construction, through its authorized agents, listed the Property for sale on the
COMPLAINT -2




Multiple Listing Service (hereinafier “MLS”) in Idaho.

12. That MLS listing specifically stated twice that the Property had never had sub
water flooding issues, when in fact it had.

13.  That MLS listing also stated twice that the Builder would install a leaching
- system to give the buyer peace of mind against flooding.

14.  The MLS listing served as an express warranty, warranting that the Property
had never flooded and would not flood.

15.  After the Plaintiffs’ July 2, 2007 purchase of the Property, they learned from a
neighbor that the Property’s basement had flooded in August of 2006, contrary to the

representation in the MLS listing.

16.  Despite the installment of a leaching system, the Property flooded again in
August of 2007 and September of 2007 (within the one year warranty period) and continues

to flood frequently from seeping groundwater.

17.  The express warranties were therefore breached to the extent the Defendants

misrepresented that the house had not flooded and would not flood.

18.  These express warranties were further breached when the house flooded in

August and September of 2007 and thereafter, subsequent to the time of the sale.

19.  As aresult of this flooding, Plaintiffs have suffered damages in an amount in

excess of $10,000, which shall be proven at trial.
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COUNT TWQO: BREACH OF IMPLIED WARRANTY

20.  Plaintiffs hereby incorporate and re-allege paragraphs 1 - 19 and further plead
and allege as follows:

21.  Implied in every newly constructed residence lies an implied warranty of
habitability.

22.  That implied warranty was breached when the residence flooded in August
and September of 2007 and each time it has flooded thereafter.

23.  Such continual flooding results in the uninhabitability of the entire residence.

24.  As aresult of this flooding, Plaintiffs have suffered damages in an amount in
excess of $10,000, which shall be proven at trial.

COUNT THREE: BREACH OF THE IMPLIED COVENANT
OF GOOD FAITH AND FAIR DEALING

25.  Plaintiffs hereby incorporate and re-allege paragraphs 1 - 24 and further plead
and allege as follows:

26. Implied in every contract is a covenant of good faith and fair dealing.

27.  Defendants represented to Plaintiffs that the Property Plaintiffs were about to
purchase had not flooded, when in fact it had flooded.

28.  Defendants further represented that a leaching system was installed to prevent
snow run off and to give peace of mind against sub-water flooding.

29. Defendants breached its implied covenant of good faith and fair dealing by
misrepresenting the condition of and flooding history of the Property.

30.  As aresult of this breach, Plaintiffs have suffered damages in an amount in

excess of $10,000, which shall be proven at trial.
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COUNT FOUR: FRAUDULENT CONCEALMENT OF KNOWN DEFECT

31.  Plaintiffs hereby incorporate and re-allege paragraphs 1- 30 and further plead
and allege as follows:

32.  Defendants knowingly concealed the following facts from Plaintiffs:

a) Defendants concealed the fact that the property had flooded prior to the
sale by representing that it had not flooded.
b) Defendants knowingly installed a sump pump under the false stated
premise that it was intended for winter snow run off.

33.  The condition of the Property and these statements were material to the
purchase of the Property.

34. At the time these statements were made, Defendants knew the statements were
false and Plaintiffs did not.

35. Defendants intended for the Plaintiffs to rely on these statements.

36.  Plaintiffs did in fact rely on these statements.

37.  Plaintiffs’ reliance was reasonable.

38. As a proximate result of Defendants’ misrepresentations, Plaintiffs suffered
damages in excess of $10,000.00, in an amount to be proven at trial.

COUNT FIVE: FRAUDULENT MISREPRESENTATION OF KNOWN FACT

39.  Plaintiffs hereby incorporates and re-allege paragraphs 1- 38 and further plead
and allege as follows:

40. Defendants knowingly misrepresented the following facts to Plaintiffs:

a) Defendants misrepresented in their MLS listing that the Property had
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41.

42,

never flooded prior to the sale, when in fact it had.

b) Defendants misrepresented that a sump pump was installed for winter
snow runoff, when it was actually installed to remove ground water.

¢) Defendants misrepresented that subsequent flooding in August of 2007
was the result of a nearby canal rupture.

These statements were material to the purchase of the Property.

At the time these statements were made, Defendants knew the statements were

false and Plaintiffs did not.

43.

44.

45.

46.

Defendants intended for the Plaintiffs to rely on these statements.
Plaintiffs did in fact rely on these statements.
Plaintiffs’ reliance was reasonable.

As a proximate result of Defendants’ misrepresentations, Plaintiffs suffered

damages in excess of $10,000.00, in an amount to be proven at trial.

47.

COUNT SIX: UNJUST ENRICHMENT

Plaintiffs hereby incorporates and re-allege paragraphs 1 - 46 and further

plead and allege as follows:

48.

Defendants were unjustly enriched by obtaining the agreed upon purchase

price of the residence of $272,000, in exchange for a house that representedly had no history

of flooding and upon guarantees that the house would not fleod.

49.

Property.

50.

COMPLAINT

Plaintiffs detrimentally relied on Defendants’ representations regarding the

Because Defendants misrepresented the status of the house, Defendants

-6




obtained a higher purchase price for the house than they would have received had
Defendants made the flooding disclosure. This resulted in unjust enrichment to the
Defendants.

51.  But for Defendants’ misrepresentation, Plaintiffs would not have even
purchased the Property.

52.  That as a proximate result of Defendants’ misrepresentations, Defendants
were unjustly enriched in excess of $10,000.00, in an amount to be proven at trial.

ATTORNEY'’S FEES

53.  Plaintiffs have been required to retain an attorney to prosecute this action and are
entitled to costs and attorney fees pursuant to Idaho Code §12-120 and §12-121 and LR.C.P. 54.
Further, Plaintiffs are entitled to attorneys fees pursuant to the parties’ purchase and sale
agreement of the Property. In the event this matter is taken by default, Plaintiffs are entitled to
a reasonable attorney fee of $2,500.00, and such additional amount in the event this matter is
contested.

WHEREFORE, Plaintiff prays for judgment as follows:

A. That the contract for the sale of the Property be rescinded, with all title and
obligations on the Property being reinstated to Defendants, relieving Plaintiffs of any future
obligations on the residence;

B. That Plaintiffs additionally be awarded money damages in an amount to reflect
their improvements on the property in an amount in excess of $10,000 to be proven at trial;

C. That Plaintiffs additionally be awarded money damages in an amount to reflect

Plaintiff’s efforts to mitigate the damage to the Property as a result of the flooding;

COMPLAINT -7




D. That, in the event the contract is not rescinded, Plaintiffs receive damages in
excess of $10,000.00 in an amount to be proven at trial;

E. That in the event the contract is not rescinded, Defendants be ordered to repair
and restore the Property to the extent reasonably possible to ensure continuing and uninterrupted
habitability thereof;

F. For attorneys fees in the amount of $2,500.00 in the event this matter is taken by
Default, and such additional amounts that may be incurred in the event this matter is contested;
and

G. For such other relief as the Court deems just and proper.

DATED this 5/ _ day of December, 2008.

L:Awsd\~ Clients\7411.1 Goodspeed\Complaint.wpd
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WESTON S. DAVIS, ESQ. (ISB. No. 7449) i ¥~y 9
ANDERSON NELSON HALL SMITH, P.A. Yhhsoa r e T 98
490 Memorial Drive - L‘OU;'\? }’rwv i
Post Office Box 51630 ' 4 D4y,
1daho Falls, Idaho 83405-1630

Telephone (208) 522-3001 el

Fax (208) 523-7254

Attomeys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

Case No.: C/\J / 9—0061‘/' 6

WILLIAM SHAWN GOODSPEED and
SHELLEE BETH GOODSPEED, husband and
wife,

SUMMONS
Plaintiffs,

VS.

SHIPPEN CONSTRUCTION, INC., an Idaho
corporation, and ROBERT and JORJA
SHIPPEN, husband and wife,

1
I
I
I
|
|
!
!
I
|
I
I
I
|
[
!
Defendants. I
|

NOTICE: YOU HAVE BEEN SUED BY THE ABOVE-NAMED PLAINTIFF(S). THE
COURT MAY ENTER JUDGMENT AGAINST YOU WITHOUT FURTHER
NOTICE UNLESS YOU RESPOND WITHIN 20 DAYS. READ THE
INFORMATION BELOW.

TO: SHIPPEN CONSTRUCTION
ROBERT SHIPPEN
JORJA SHIPPEN

You are hereby notified that in order to defend this lawsuit, an appropriate written
response must be filed with the above designated court within 20 days after service of this
Summons on you. If you fail to so respond, the court may enter judgment against you as
demanded by the plaintiff(s) in the Complaint.

SUMMONS - 1




A copy of the Complaint is served with this Summons. If you wish to seek the advice
or representation by an attorney in this matter, you should do so promptly so that your written
response, if any, may be filed in time and other legal rights protected.

An appropriate written response requires compliance with Rule 1 O(a)('l) and other Idaho

Rules of Civil Procedure and shall also include:

1. The title and number of this case.

2. If your response is an Answer to the Complaint, it must contain admissions or
denials of the separate allegations of the Complaint and other defenses you may claim.

3. Your signature, mailing address and telephone number of your attorney.

4. Proof of mailing or delivery of a copy of your response to plaintiffs’ attorney, as

designated above.

To determine whether you must pay a filing fee with your response, contact the Clerk

of the above-named Court.

DATED this S ! day of December, 2008.

CLERK OF THE COURT

By J\J\ ,[b

Deputy Clerk \\\\\\\\umm/m,,,,}/
\

pears

Lawsd\~ Clients\7411.1 Goodspeed\Summons.wpd
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WESTON S. DAVIS, ESQ. (ISB. No. 7449) ) i

ANDERSON NELSON HALL SMITH, P.A. L ey
490 Memorial Drive ERRgle I
Post Office Box 51630 N Coupf i T
1daho Falls, Idaho 83405-1630 04y

Telephone (208) 522-3001
Fax (208) 523-7254

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

WILLIAM SHAWN GOODSPEED and
SHELLEE BETH GOODSPEED, husband and
wife,

Case No.: CV-09-015
Plaintiffs, ACCEPTANCE OF SERVICE
vs.

SHIPPEN CONSTRUCTION, INC., an Idaho
corporation, and ROBERT and JORJA
SHIPPEN, husband and wife,

Defendants.

Robin D. Dunn, hereby accepts and acknowledges service of the Summons and
Compiaint by receipt of copies thereof this _/ 3 day of January, 2009, service having been
made upon the undersigned at Rigby, Idaho, on said date.

DATED this /.5 day of January, 2009.

-

Robin D. Dunn, Esq.

ACCEPTANCE OF SERVICE - |




STATE OF IDAHO )
:ss.
County of Jefferson )

On this ‘3% day of January, 2009, before me the undersigned, a Notary Public
for said state, personally appeared Robin D. Dunn, known to me to be the person who executed

this instrument and acknowledged to me that he executed the same.

Notary Public for Idaho
Residing atUWOWS U/ 4
Commission expires: I/ £ “L]‘

Li\wsd\~ Clients\7411.1 Goodspeed\Accept.Service(Attny).wpd
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WESTON S. DAVIS, ESQ. (ISB. No. 7449) Feg
ANDERSON NELSON HALL SMITH, P.A. el O P

490 Memorial Drive £ Eegirosy ! U
Post Office Box 51630 "Coyivi
Idaho Falls, Idaho 83405-1630 RECIV

Telephone (208) 522-3001
Fax (208) 523-7254

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

WILLIAM SHAWN GOODSPEED and Case No.: CV-09-015
SHELLEE BETH GOODSPEED, husband and
wife,

Plaintiffs, NOTICE OF INTENT TO TAKE
DEFAULT

VS.

SHIPPEN CONSTRUCTION, INC., an Idaho
corporation, and ROBERT and JORJA
SHIPPEN, husband and wife,

Defendants.

NOTICE IS HEREBY GIVEN, pursuant to Idaho Rule of Civil Procedure 55, that
Plaintiff herein named has been served with a Summons and Complaint in the above-entitled
action, and having failed to answer or otherwise plead or defend in said action, Defendant shall,
on or after February 10, 2009, file default against Plaintiff and move the Court for default
judgment.

DATED this :_5___ day of February, 2009.

WESTON S. DAVIS, ESQ.

NOTICE OF SERVICE -1 /‘-\\




CERTIFICATE OF SERVICE

I hereby certify that I served a true copy of the foregoing document upon the
following this 5 day of February 2009, by hand delivery, mailing with the necessary
postage affixed thereto, facsimile, or overnight mail.

Robin D. Dunn
P.O. Box 277

477 Pleasant Country Lane
Rigby, ID 83442-0277

[ ] Mailing

[ ] Hand Delivery
Fax

[ ] Overnight Mail

—

WESTON S. DAVIS, ESO—

L:\wsd\~ Clients\7411.1 Goodspeed\Notice Intent Default.wpd
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DUNN LAW OFFICES, PLLC

Robia D. Dunn, Esq., ISB # 2903 03 FEn - 9

Amelia A. Sheets, Esq., ISB #5899 T2 Py gy,
P.O. Box 277 N Fff:’é (r) ;J Oty
477 Pleasant Country Lane COUNTY\f a0
Rigby, Idaho 83442 o

(208) 745-9202 (t)
(208) 745-8160 (f)

Attomeys for Defendants
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON
MAGISTRATE'S DIVISION

WILLIAM SHAWN GOODSPEED and
SHELLEE BETH GOODSPEED, Case No. CV 09-015
husband and wife,
DEFENDANTS’ ANSWER TO
Plaintiffs, COMPLAINT
VE.

SHIPPEN CONSTRUCTION, INC,, an
Idaho cotporation, and ROBERT and
JORJA SHIPPEN, husband and wife,

Fee Category: 1.7
Fec: $58.00

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)

COMES NOW, dcfendants, by and through the undersigned attorney of record, and
answer that Complaint on file herein as follows:
I
The Complaint on file herein fails to state an adequate cause for which relief may be
granted and should be dismissed pursuant to the Idaho Rules of Civil Procedure, Rule
(12)(6).
II

Robert and Jorja Shippen, husband and wife, are not involved in this Complaint and

DEFENDANTS’ ANSWER TO COMPLAINT - Page 1 //'\




should be dismissed, with prejudice and an appropriate award of fees and costs.
III
The defendants herein do not waive any defenses by answering this Complaint and
more particular, the following: jurisdiction both — subject and personal; failure to join
indispensable parties and/or the defense of statue of limitation and/or laches.
Iv
The defendants resetve the right, after appropriate discovery, to assert counterclaims
and/or alternate pleading based upon discovery.
v
The defendants herein deny each and every allegation of the Complaint on file unless
specifically admitted hereafter.
VI
The defendants answer and each and every paragraph of the Complaint on file herein
according to the numerical reference set forth by plaintiffs as follows:
1. Admit;
2. Admit;
3. Admit
4, Neither admit nor deny as the subject property should not be a matter of
litigation,
5. Jurisdiction over real property is subject to Idaho Code Section and venue is
appropriate where the defendants reside. It is believed that these two (2)

concepts are property in the above action, but the defendants deny based upon

the fact that the same are legal conclusion.

DEFENDANTS’ ANSWER TO COMPLAINT - Page 2




*

10.

1.

Mr. Shippen has received a written notice, but deny that the notice is appropriate
as no cause of action exists against Robert and Jorja Shippen and that the
Shippen Construction claim is without merit.

The defendants admit that they have accepted service, but deny the remainder of
said allegation.

Defendants reincorporate and reallege answers previously set forth in paragraphs
1 through 7.

A contract for real estate sale was entered into, but the particulars are unknown to
the defendants without review of said contract. As such, the defendants admit
that a real estate venture was entered into between the parties and believe the
residence and property are properly .

Deny that a builder’s warranty applies to all aspects of a building and is specific
in nature.

As to the exact date contained in this paragraph, the defendants are unsure, but

admit the balance of said paragraph.

12. Deny.

14.

15.

16.

17.

18

19

. The exact nature of the leaching system was discussed, but the particulars are

uncertain as to these answering parties.

Deny.

The defendants are without knowledge and therefore denies the same.
The defendants are without knowledge and therefore denies the same.
Deny.

Deny.

Deny.

DEFENDANTS’ ANSWER TO COMPLAINT — Page 3




[
[

28.
29.

30.

B R OB B

. Defendants reallege paragraphs answered 1 through 19 as though full set forth

hereafter.

. Deny.

. Deny.

. Deny.

Deny.

. Defendants reallege paragraphs answered 1 through 24 and incotporate the same

herein.

. Deny.

. Deny.

Deny.
Deny.

Deny.

31. Defendants reallege paragraphs answered 1 through 30 and incorporate the same

32.

33.

35.

36.

37.

38.

39.

herein.
Deny.

Deny.

. Deny.

Deny.
Deny.
Deny.
Deny.
Defendants reallege paragraphs answered 1 through 38 and incorporate the same

herein.

DEFENDANTS’ ANSWER TO COMPLAINT — Page 4




40. Deny.

41. Deny.

42. Deny.

43. Deny.

44. Deny.

45. Deny.

46. Deny.

47. Defendants reallege paragraphs answered 1 through 44 and incorporate the same

herein.

48. Deny.

49. Deny.

50. Deny.

51. Deny.

52. Deny.

53. Defendants have been made aware that an attorney represents plaintiffs, but deny

the plaintiffs should have set forth this Complaint and therefore deny the same.
FIRST AFFIRMATIVE DEFENSE

The written sales agreement specifically requires an requests the plaintiffs to inspect
and cause inspections to be made upon the real property in question. As such, the plaintiffs
are without a cause of action for which relief may be granted.

SECOND AFFIRMATIVE DEFENSE

The defendants have given no specific warranties for sub-water control as the such

are acts of God and not within the control of builder.

DEFENDANTS' ANSWER TO COMPLAINT — Page 5




THIRD AFFIRMATIVE DEFENSE

The plaintiffs are estopped from asserting their claims hetein and the defendants rely
upon detrimental reliance, estoppel and other similar defenses.
FOURTH AFFIRMATIVE DEFENSE
The defendants reserve the right to set forth additional defenses based upon adequate
discovety.
The defendants request a trial by jury.
ATTO FEES

The defendants herein request attorney fees as are recoverable by contract, statute,

rule and/or case law developed in the State of Idaho.

WHEREFORE, defendants having fully answered the Complaint on file herein,

requests and prays for relief as follows:

1. That the Compla.int’ on file herein be dismissed with prejudice;

2. That the defendants, each and everyone of them, be awarded attorney fees,
reasonable costs of court and other such expenses are necessarily recoverable in
defending this action;

3. For all relief that is just in the premises.

DATED this i day of February, 2009.

ey G

Robin D. Dunn, Esq.
DUNN LAW OFFICES, PLLC

DEFENDANTS' ANSWER TO COMPLAINT — Page 6



CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 9}__ day of February, 2009 a true and correct
copy of the foregoing was delivered to the following persons(s) by:
Hand Delivery

xx _ Postage-prepaid mail

Facsimile Transmission @Q @

Robin D. Dunn, Esq.
DUNN LAW OFFICES, PLLC

Weston S. Davis, Esq.
P.O. Box 51630
Idaho Falls, ID 83405

DEFENDANTS ANSWER TO COMPLAINT — Page 7




WESTON S. DAVIS, ESQ (ISB No. 7449) AR
NELSON HALL PARRY TUCKER, P.A. ' o
490 Memorial Drive ‘

Post Office Box 51630

Idaho Falls, Idaho 83405-1630

Telephone (208) 522-3001

Fax (208) 523-7254

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

WILLIAM SHAWN GOODSPEED and
SHELLEE BETH GOODSPEED, husband and
wife,

Case No.: CV-09-015

NOTICE OF SERVICE
Plaintiffs,

VS.

SHIPPEN CONSTRUCTION, INC., an ldaho

corporation, and ROBERT and JORJA

SHIPPEN, husband and wife,

[
i
|
|
i
f
i
I
!
I
i
i
i
|
|
!

Defendants. i

]

Construction and Robert and Jorja Shipppen, and their attorney of record Robin D. Dunn, Esq.,
Interrogatories, Requests for Admission, and Requests for Production of Documents to
Defendants by having a true and correct copy of same mailed by U. S. Mail, postage prepaid, to:
Robin D. Dunn
P.O. Box 277

477 Pleasant Country Lane
Rigby, [D 83442-0277

NOTICE OF SERVICE -1




Dated this /=2 day of May 2009,

WESTON S. DAVIS, ESQ. —

CERTIFICATE OF SERVICE

I hereby cgrtify that I served a true copy of the foregoing document upon the
following this / day of May 2009, by hand delivery, mailing with the necessary postage

aftixed thereto, facsimile, or overnight mail.

Robin D. Dunn
P.O. Box 277
477 Pleasant Country Lane
Rigby, ID 83442-0277
¢'] Mailing
Hand Delivery
Fax

]
]
]
] Overnight Mail /

[
|
[
[

[Zel Zadcd

—
WESTON S. DAVIS, ESQ.

L:Awsd\~ Clients\741 1.1 Goodspeed\Notice of Service#l.wpd
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WESTON S§. DAVIS, ESQ (ISB No. 7449)

NELSON HALL PARRY TUCKER, P.A. 2003 JUN25 PM 1: L,

490 Memorial Drive
Post Office Box 51630 DISTKICT COURT

Idaho Falls, Idaho 83405-1630 .JE‘FFERSON COUNTY.IDAHO
Telephone (208) 522-3001 ‘
Fax (208) 523-7254

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

WILLIAM SHAWN GOODSPEED and
SHELLEE BETH GOODSPEED, husband and

wife,

Case No.: CV-09-015

Plaintiffs,
NOTICE OF HEARING

VS.

SHIPPEN CONSTRUCTION, INC., an Idaho
corporation, and ROBERT and JORJA
SHIPPEN, husband and wife,

Defendants.

PLEASE TAKE NOTICE that on the 27" day of July, 2009, at 2:15 p.m., of said day, or as
soon thereafter as counsel can be heard in the above court, in Rigby, Jefferson County, Idaho,
Plaintiff will call up for hearing Plaintiff’s Motion to Compel before the Honorable Gregory Moeller,
District Judge.

DATED this W/CQ day of June, 2009.

WESTEN S. DAVIS, ESQ.
NOTICE OF HEARING -1




CERTIFICATE OF SERVICE

[ hereby certify that I served a true copy of the foregoing document upon the following this
Zy_ day of June 2009, by hand delivery, mailing with the necessary postage affixed thereto,
facsimile, or overnight mail.

Robin D. Dunn
P.O. Box 277
477 Pleasant Country Lane

Rigby, ID 83442-0277

Hon. Greg Moeller

Madison County Courthouse
P.O. Box 389

Rexburg, ID 83440

v’] Mailing

Hand Delivery
@)

ax P
vernight Mail , // o L \\\

L:aAwsd\~ Clients\7411.1 Goodspeed\Motion to Compel (NoH).wpd
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WESTON S. DAVIS, ESQ (ISB No. 7449)
NELSON HALL PARRY TUCKER, P.A.
490 Memorial Drive : 2003 JUN 23 PM I: LYy
Post Office Box 51630 DISTRICT COURT
Idaho Falls, Idaho 83405-1630 JEFFERSON COUNTY. ipAKHO
Telephone (208) 522-3001

Fax (208) 523-7254

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

WILLIAM SHAWN GOODSPEED and
SHELLEE BETH GOODSPEED, husband and
wife,

Case No.: CV-09-015

MOTION TO COMPEL
Plaintiffs,

vs.

SHIPPEN CONSTRUCTION, INC., an Idaho

corporation, and ROBERT and JORJA

SHIPPEN, husband and wife,

Defendants.

COMES NOW Plaintiff, through counsel of record, and moves the Court to compel
Defendant to answer Plaintiff’s Interrogatories and Requests for Production of Documents to
Defendants which were served upon Defendants on or about the 12" day of May, 2009. This
motion is based on the grounds that Defendant has failed to answer or produce those documents
requested and the time allowed by law has passed.

Pursuant to Idaho Rule of Civil Procedure 37(a)(2), Plaintiff’s counsel also hereby

MOTION TO COMPEL - |




certifies that it has made a good faith attempt to confer with the opposing counsel of record
regarding the objections to discovery in this matter. Such efforts are evidenced by Exhibit “A”
hereto attached.

Additional attorney fees and court costs have been and continue to be incurred by
Plaintiff as a result of Defendant’s failure to comply with discovery requests. Plaintiff therefore

requests an award of attorney fees on this motion.

DATED this 2'2 day of June, 2009,

WESTON S. DAVIS, ESQ.
CERTIFICATE OF SERVICE
[ hereby certify that I served a true copy of the foregoing document upon the following

this 2[% day of June 2009, by hand delivery, mailing with the necessary postage affixed thereto,
facsimile, or overnight mail.

Robin D. Dunn Hon. Gregory Moeller

P.O. Box 277 Madison County Courthouse
477 Pleasant Country Lane P. O. Box 389

Rigby, ID 83442-0277 Rexburg, ID 83440

[v/] Mailing
[ ] Hand Delivery

[ ] Fax
[ ] Overnight Mail / é é%

WESTON S. DAVIS, ESQ.

L:\wsd\~ Clients\7411.1 Goodspeed\Motion to Compel.wpd
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| NHPT ] NELSON JHALL PARRY TUCKER, PA. Dougls R Nelson

Blake G. Hall

Attorneys & Counselors Scott R. Hall
480 Memorial Drive Steven R. Parry
PO Box 51630 Brian T. Tucker

Idaho Falls, ID 83405-1630 :
Phone: (208) 522-3001 Wiley R. Dennert
Fax: {208) 523-7254 Sam L. Angell
e-mail: nhpt@nhptlaw.net Weston S. Davis

www.nhptlaw.
ptlaw.com W. Joe Anderson
1923-2002)

June 13, 2009

Robin D. Dunn

P.O.Box 277

477 Pleasant Country Lane
Rigby, ID 83442-0277

RE: Goodspeed v. Shippen; Meet and Confer
Dear Mr. Dunn:
This letter stands to attempt to confer with you in good faith regarding your answers to our
discovery requests pursuant to LR.C.P. 37(a)(2). We have not received your responses to our
discovery and the thirty days for answering have passed. Therefore, we ask that you respond to
our discovery requests.
Please provide your response to our Interrogatories and Requests for Production on or before
June 22, 2009. Otherwise, we will be required to file a motion to compel and seek attorneys fees
and costs in the process. If you have any questions, please contact me.
Yours vgry truly,

Weston S. Davis, Esq.

cc; client

Lwsd\~ Clients\7411.1 Goodspeed\Dunn.Ltr2, wpd




FILED

JUL 13 2009
WESTON S. DAVIS, ESQ (ISB No. 7449)

NELSON HALL PARRY TUCKER, P.A. — ~
490 Memorial Drive FFERSON CO. MAGISTRATE COURT

Post Office Box 51630

Idaho Falls, Idaho 83405-1630
Telephone (208) 522-3001
Fax (208) 523-7254

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

WILLIAM SHAWN GOODSPEED and
SHELLEE BETH GOODSPEED, husband and

wife,

Case No.: CV-09-015

Plaintiffs,
NOTICE OF HEARING
vS.

SHIPPEN CONSTRUCTION, INC., an Idaho
corporation, and ROBERT and JORJA
SHIPPEN, husband and wife,

Defendants.

PLEASE TAKE NOTICE that on the 27" day of July, 2009, at 2:15 p.m., of said day, or as
soon thereafter as counsel can be heard in the above court, in Rigby, Jefferson County, Idaho,
Plaintiff will call up for hearing Plaintiff’s Motion to Deem Admitted Plaintiffs Requests for
Admission to Defendants before the Honorable Gregory Moeller, District Judge.

DATED this Q day of July, 2009.

NOTICE OF HEARING -1

1y




CERTIFICATE OF SERVICE

I hereby certify that I served a true copy of the foregoing document upon the following this
_Q day of July 2009, by hand delivery, mailing with the necessary postage affixed thereto,
facsimile, or overnight mail.

Robin D. Dunn

P.O. Box 277

477 Pleasant Country Lane
Rigby, ID 83442-0277

Hon. Greg Moeller

Madison County Courthouse
P. O. Box 389

Rexburg, ID 83440

[ ] Mailing

[ ] Hand Delivery

,P{ Fax /;{
[ ] Overnight Mail /)/\\

WESTON S. DAVIS, ESQ.

e

L:Awsd\~ Clients\7411.1 Goodspeed\RfA Deem Admitted (NoH).wpd
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FILED

WESTON S. DAVIS, ESQ (ISB No. 7449) JUL 13 2009
NELSON HALL PARRY TUCKER, P.A.
490 Memorial Drive

Post Office Box 51630 JEFFERSON CO. MAGISTRATE COURT

Idaho Falls, Idaho 83405-1630
Telephone (208) 522-3001
Fax (208) 523-7254

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

WILLIAM SHAWN GOODSPEED and
SHELLEE BETH GOODSPEED, husband and

Case No.: CV-09-015

wife,
Plaintiffs, MOTION TO DEEM ADMITTED
PLAINTIFF’S REQUESTS FOR
VS. ADMISSION TO DEFENDANTS

SHIPPEN CONSTRUCTION, INC., an Idaho
corporation, and ROBERT and JORJA
SHIPPEN, husband and wife,

Defendants.

e — e e — s = -

[

COME Plaintiffs, by and through counsel of record, Weston S. Davis, Esq. of Nelson
Hall Parry Tucker, P.A. and moves this Court to deem the Requests for Admission to Defendants
submitted to Defendants through their attorney, Robin D. Dunn as being admitted pursuant to
Idaho Rule of Civil Procedure 36.

This motion is supported by the memorandum and affidavit filed concurrently herewith.

Plaintiffs give notice of their intent to present oral argument on this motion.

MOTION TO DEEM ADMITTED PLAINTIFF’S REQUESTS FOR ADMISSION TO DEFENDANTS -1




DATED this B day of July, 2009

M\“m ------ :

WESTON S. DAVIS, ESQ.

CERTIFICATE OF SERVICE

I hereby certify that I served a true copy of the foregoing document upon the following
this /2 day of July 2009, by hand delivery, mailing with the necessary postage affixed thereto,
facsimile, or overnight mail.

Robin D. Dunn Hon. Gregory Moeller
P.O. Box 277 Madison County Courthouse
477 Pleasant Country Lane P. O. Box 389
Rigby, 1D 83442-0277 Rexburg, ID 83440
[##] Mailing
[ ] Hand Delivery
Fax

[ ] Ovemight Mail

—

WESTON S. DAVIS, ESQ.

L:wsd\~ Clients\7411.1 Goodspeed\RfA Deem Admitted (Motion).wpd
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DR

WESTON S. DAVIS, ESQ (ISB No. 7449) - £ ty “a
NELSON HALL PARRY TUCKER, P.A. ¢ RS 1 Fiy .

490 Memorial Drive O éLO e S lp
Post Office Box 51630 Uf‘yfi:'zﬁ-‘- 5
Idaho Falls, Idaho 83405-1630 0.4

Telephone (208) 522-3001
Fax (208) 523-7254

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

WILLIAM SHAWN GOODSPEED and
SHELLEE BETH GOODSPEED, husband and

Case No.: CV-09-015

wife,
PlaintifTs, MEMORANDUM IN SUPPORT OF
MOTION TO DEEM ADMITTED
VSs. PLAINTIFF’S REQUESTS FOR

ADMISSION TO DEFENDANTS
SHIPPEN CONSTRUCTION, INC., an Idaho
corporation, and ROBERT and JORJA
SHIPPEN, husband and wife,

Defendants.

COME Plaintiffs, by and through counsel of record, Weston S. Davis, Esq. of Nelson
Hall Parry Tucker, P.A. and moves this Court to deem the Requests for Admission to Defendants
submitted to Defendants through their attorney, Robin D. Dunn, as being admitted pursuant to
Idaho Rule of Civil Procedure 36 as follows:

On May 12, 2009 Plaintiffs served their Requests for Admission on Defendants’ counsel.

See Affidavit of Weston S. Davis, Esq. On June 15, 2009 Plaintiffs served a meet and confer
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letter on Defendants’ counsel pursuant to LR.C.P. 37. Id. On June 24, 2009, Plaintiff’s served a
copy of its Motion to Compel on Defendants’ counsel. To date, however, Defendants have not
responded to the Requests for Admission and more than thirty (30) days have passed since the

time of service. /d.
Idaho Rule of Civil Procedure 36 states:
Each matter of which an admission is requested shall be separately set forth. The
matter is admitted unless, within 30 days after service of the request, or within such
shorter or longer time as the court may allow, the party to whom the request is
directed serves upon the party requesting the admission a written answer or objection

addressed to the matter, signed under oath by the party or by the party’s attorney,
unless the court shortens time.

To date, Plaintiffs have not received any answer or objection from Defendants on these Requests
for Admission. Therefore, this Court should deem the Requests for Admission to Defendants,
namely Requests for Admission Nos. 1 - 21, as admitted and as conclusively established,
pursuant to I.R.C.P. 36.

Plaintiffs request their reasonable attorneys fees in pursuing the admission of these
Requests for Admission pursuant to 1.R.C.P. 36 and 54(d) and (e).

DATED this_{$__day of July, 2009

-
L

WESTON S. DAVIS, ESQ.

MEMORANDUM IN SUPPORT OF MOTION TO DEEM ADMITTED
PLAINTIFF’S REQUESTS FOR ADMISSION TO DEFENDANTS -2




CERTIFICATE OF SERVICE

I hereby certify that [ served a true copy of the foregoing document upon the following
this [ S day of July 2009, by hand delivery, mailing with the necessary postage affixed thereto,
facsimile, or overnight mail.

Robin D. Dunn Hon. Gregory Moeller
P.O. Box 277 Madison County Courthouse
477 Pleasant Country Lane P. O. Box 389
Rigby, ID 83442-0277 Rexburg, 1D 83440
[#f] Mailing
| Hand Delivery
>l Fax

[ ] Overnight Mail

WESTON S. DAVIS, ESQ.

LAwsd\~ Clients\741 1.1 Goodspeed\RfA Deem Admitted (Memo).wpd
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Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

WILLIAM SHAWN GOODSPEED and
SHELLEE BETH GOODSPEED, husband and
wife,

Case No.: CV-09-015

Plaintiffs, AFFIDAVIT IN SUPPORT OF
MOTION TO DEEM ADMITTED
PLAINTIFF’S REQUESTS FOR

ADMISSION TO DEFENDANTS

VS,

SHIPPEN CONSTRUCTION, INC., an Idaho
corporation, and ROBERT and JORJA
SHIPPEN, husband and wife,

Defendants.

STATE OF IDAHO )
: SS.

Connty of Bonneville )

WESTON S. DAVIS, being first duly sworn upon oath, deposes and states as
follows:

1. I am an attorney for Plaintiffs in this action.

2. That on May 12, 2009, Plaintiff’s served their Requests for Admission on
Defendants’ counsel, Robin D. Dunn. Attached hereto as Exhibit “A” is a true and correct

copy of said requests.

AFFIDAVIT IN SUPPORT OF MOTION TO DEEM ADMITTED
PLAINTIFF’S REQUESTS FOR ADMISSION TO DEFENDANTS -1




3.

That on June 15, 2009, Plaintiffs served a meet and confer letter pursuant to
I.R.C.P. on Defendants.

4. That more than 30 days since the service of the requests have passed.
5. That to date, Defendants have not responded to any of Plaintiff’s Requests for
Admission,.

DATED this Zg day of July, 2009

WESTON S. DAVIS, ESQ.

SUE\\S@%‘!&?{%D,%I;ID SWORN to before me this {;S - _day of July, 2009.

........
.....

= O E
= v = :
z < o $ios otary Public
ERRY puUBY . ‘.\,‘?\S\ Residing at: =<~
i QS
%, STATE O??\\\“\\
it e

Commission expires: \DKLS{QD\H[
CERTIFICATE OF SERVICE

I hereby certify that I served a true copy of the foregoing document upon the following
this _/ E day of July 2009, by hand delivery, mailing with the necessary postage affixed thereto,
facsimile, or overnight mail.

Robin D. Dunn

Hon. Gregory Moeller
P.O. Box 277 Madison County Courthouse
477 Pleasant Country Lane P. O. Box 389
Rigby, ID 83442-0277 Rexburg, ID 83440
] Mailing
[ ] Hand Delivery
Fax

[ ] Overnight Mail

Y SE——

st S
WESTON S. DAVIS, ESQ.
LAwsd\~ Clients\741 1.1 Goodspecd\RfA Deem Admitted (Affidavit).wpd
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490 Memorial Drive
Post Office Box 51630
[daho Falls, Idaho 83405-1630
Telephone (208) 522-3001
Fax (208) 523-7254

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

WILLIAM SHAWN GOODSPEED and
SHELLEE BETH GOODSPEED, husband and

Case No.: CV-09-015

wife,
INTERROGATORIES, REQUESTS
Plaintiffs, FOR ADMISSION, AND
' REQUESTS FOR PRODUCTION

DEFENDANTS
SHIPPEN CONSTRUCTION, INC,, an Jdaho
corporation, and ROBERT and JORJA
SHIPPEN, husband and wife,

1
I
i
I
i
|
i
;
vs. | OF DOCUMENTS TO
I
!
I
!
|
:
Defendants. i
]

Pursuant to Rules 33 and 34, Idaho Rules of Civil Procedure, Plaintiffs submit the following
Interrogatories, Requests for Admission, and Requests for Production of Documents to Defendantd.
Answers and production of the requested documents are to be made within thirty (30) days of service
hereof at the offices of Nelson Hall Parry Tucker P.A., 490 Memorial Drive, Idaho Falls, Idaho.
Alternatively, Defendants may mail copies of such documents to Nelson Hall Parry Tucker, P.A.,

P.O. Box 51630, Idaho Falls, Idaho 83405-1630 within thirty (30) days of service hereof.
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PRELIMINARY STATEMENT

A. These Interrogatories do not merely seek such information within your personal
knowledge. In answering these Interrogatories, you are required to furnish all information that is
available to you or subject to your reasonable inquiry including information in the possession of your
attorneys, investigators, accountants, advisors, representatives, or other persons directly or indirectly
employed by or connected with you or your attorneys and anyone else otherwise subject to your
control. In responding to the Requests and answering the Interrogatories, furnish all information,
however obtained, including hearsay which is available to you. Include information known by or
in possession of yourself, your agents and your attorneys, or appearing in your records.

B. In answering these Interrogatories, you must make a diligent search of your records
and of other papers and materials in your possession or available to you or your representatives. If
an Interrogatory has subparts, answer each part separately and in full, and do not limit your answer
to the Interrogatory as a whole. If these Interrogatories cannot be answered 1n full, answer to the
extent possible, specify the reason for your inability to answer the remainder, and state whatever
information and knowledge you have regarding the unanswered portion.

C. If you cannot fully respond to any discovery requested hereby, after exercising due
diligence to secure the full information, indicate such, and answer to the extent possible. Specify
whatever information or knowledge you have concerming the unanswered portion and explain what
you did in attempting to secure the unknown information.

D. A Request or Interrogatory which seeks information contained in or information about
or identification of any documents may be answered by providing a copy of such document.

E. Any ambiguity, uncertainty, or lack of clarity in the language of these Interrogatories
or Requests for Production of Documents and Things shall be construed as requesting the maximum
information discoverable pursuant to Rule 26 of the Idaho Rules of Civil Procedure. However, in
no event shall these Interrogatories or Requests for Production of Documents and Things be
interpreted in such a manner as to request information beyond the scope of discovery.

F. With respect to each Interrogatory, in addition to supplying the information asked for
and identifying the specific documents referred to, identify and describe all documents to which you
refer in preparing your answers.

G. These Interrogatories are continuing and the answers thereto must be supplemented
to the maximum extent authorized by law and the applicable rules. If, after responding to these
Interrogatories, you acquire any information responsive thereto, you are requested to file and serve
supplemental responses containing such information, as required by the Idaho Rules of Civil
Procedure. ‘
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DEFINITIONS

Person - "Person” shall mean and include a natural person, partnership, firm, or corporation
or any other kind of business or legal entity, its agents or employees. In each instance wherein you
are asked to "identify" a person or the "identity" of a person, state with respect to each such person
his name and last known residence, business address, and telephone number.

Describe - The word "describe" means to specify in detail and to particularize the content
of the answer to the question. "Describe" does not mean to reply in summary or outline form.
Where used in reference to any document(s) or tangible evidence, "describe" includes stating the title
or name, date, time, author of any document, the common name, identifying number of any object
and the name and address of the person(s) having possession of such at present. When used in
reference to any fact, "describe" means to particularize as to time, place and manner of the fact, as
opposed to merely stating ultimate facts or conclusions of law.

Detail - The word "detail” means to itemize, particularize, discuss and describe any relevant
material, event or fact which would aid in developing a theory about the 1ssue i question.

Document - The words "Document" and "Documents" mean all written, typewritten, printed,
recorded, or graphic matters, however produced and reproduced, pertaining in any way to the subject
matter of this action. This definition includes, but is not limited to any and all originals, copies of
drafts of any and all of the following: papers, letters, telegrams, statements, books, reports, studies,
records, notes, summaries, schedules, contracts, agreements, drawings, sketches, invoices, orders,
acknowledgments, diaries, reports, forecasts, appraisals, memoranda, telephone logs, letters,
photographs, pictures, films, computer programs or other graphic, symbolic, recorded or written
materials of any nature whatsoever. Any document which contains any comments, notations,
addition, insertion, or marking of any kind which is not part of another document is to be considered
as a separate document.

"Injury" or "Injuries” - Includes physical, mental or emotional injuries to persons whether
economic or otherwise.

Incident - The word "incident" when used in this discovery request refers to your
employment with the above-named employer. The term will sometimes be narratively referred to as
"the incident". ‘

Identify - The word "identify" when used in reference to a natural person means to state his
or her full name, address, and relationship between such person and you. When used in reference
to a company, corporation, general or limited partnership, association (whether or not for profit) or
any other business entity, "identify" means to state the name, address, and relationship between such
business entity and you. When used inreference to an act, "identify" means to describe the substance
of the events constituting such act, as well as the date, place and identity of persons involved in such
act, whether any memoranda or notes or other recordation of such act was made, whether such
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recordation now exists and who is presently the custodian of such records. When used in reference
to documents, identify means to state the date, author and type of document, and provide its present
location and custodian.,

Specify - "Specify” is provided the same definition as describe.

Maintenance - The word "maintenance" includes repair, upkeep, periodic efficiency checks,
replacement of parts (including a listing of the specific part) and any other act designed to keep the
machines in a workable condition.

"And" as well as "Or" - Shall be construed either disjunctively or conjunctively as necessary
to bring within the scope of these Interrogatories and Requests for Production of Documents and
Things any information which might otherwise be construed to be outside their scope.

Communication - As used herein, a "communication” is any transmission or exchange or
information, written or oral, formal or informal, regarding any event, action taken or policy here
required into.

Writing - When the term "writing" is used in the following Interrogatories and Requests for
Production of Documents and Things, it shall include any writing, memorandum, report, record,
letter or document.

"You" or "Your" - The pronoun "you" or "your" as used herein, means the party or parties
to whom these Interrogatories and Requests for Production of Documents and Things are addressed
and the party's agents, representatives and his attorneys.

Knowledge - "Knowledge" includes first-hand knowledge and information derived from any
other source, including but not limited to hearsay knowledge.

INTERROGATORIES

INSTRUCTIONS AND DEFINITIONS

The following terms, words and phrases shall have the following meaning in this discovery
pleading, .

1. The term "you" and "your" refers to the individual answering the interrogatory and
all agents, employees, representatives (including insurers), investigators, consultants and attomeys
of the answering party.

2. The term "document” shall mean any kind of written, printed, typed, graphic or
photographic matter of any kind or nature, however produced or reproduced, and all mechanical and
electronic sound recordings and written transcripts thereof, however produced or reproduced whether
in your control or not, and including without limitation, originals, all file copies, all other copies no
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matter how and by whom prepared and all drafts of such documents whether used or not.

3. The term "identify", when used with respect to a document, or the description or
identification of 2 document, shall be deemed to request the nature and substance of the document
with sufficient particularity to enable the same to be precisely identified, including the date, if any,
which the document bears, the names of all persons authorizing the document, and the name and
address of the custodian(s) of the original or, if none, a legible copy of the documents.

4. The term "identify" when used with respect to a person, shall be deemed to request
the person's full name, the person's last known business address (ifa natural person), the person's last
known address, and the person's business and resident telephone number.

5. The term "identify" when used with respect to oral communications, shall be deemed
to request, whether said communication was in person or by telephone an identification (as provided
in definition 4) of each person who participated in or heard any part of said communication and the
substance of what was said by each person who participated in said communication.

6. These interrogatories are continuing in characters so as to require you to file
supplementary answers in a seasonal manner if you obtain further or different information before
trial.

7. Where knowledge or information in possession of a party is requested, such request
includes information and knowledge either in your possession, under your control, within your
dominion, or available to you, regardless of whether this information is in your personal possession,
or 1s possessed by your agent, attorneys, servants, employees, independent contractors,
representatives, insurers or others with whom you have arelationship or from whom you are capable
of deriving information, documents or material.

8. Each interrogatory shall be accorded a separate answer and each subpart of an
mterrogatory shall be accorded a separate answer.

INTERROGATORY NO. 1: Please state the name, address, and telephone number of each

and every person known to you or your attorneys who has knowledge of, or who purports to have
knowledge of, any of the facts of the case and state what those facts or purported facts are.

INTERROGATORY NO. 2: Please state names, addresses and phone numbers of each and

every witness you plan to call to testify at the trial of this matter, and provide a brief summary of the
facts to which each witness will testify.

INTERROGATORY NO. 3: Please list and identify any exhibits you intend or expect to

mtroduce into evidence at the trial of the above-entitled matter. State the names and addresses of
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the person(s) presently having possession of said exhibit(s).

INTERROGATORY NO. 4: Please identify any and all experts whom you have engaged and

who are expected to testify at the trial of this cause, and for each such expert, please provide
educational background, field of specialization, a detailed summary of the opinions to which the
expert will testify, and all facts, data, events and other knowledge utilized by the expert upon which
his/her testimony is based.

INTERROGATORY NO. 5: Have you obtained written or recorded statements from anyone

concerning any of the issues of this action: If so, for each statement, state the name and address of
the person who took the statement, the name and address of the person who made the statement, and
the substance of the statement.

INTERROGATORY NO. 6: State whether or not you intend to rely upon- any statement

made by the opposing party. If your answer is in the affirmative, please state the place of the
conversation; the date of the conversation; the name, address and telephone number of each person
present at the conversation; and what was said by each party in the conversation.

INTERROGATORY NO. 7: Please identify when you became aware of the high sub-water

situation on the property and its residence located at 3709 E. 319 N., Rigby, Idaho (hereinafter “the
Property””) and surrounding area.

INTERROGATORY NOQ. 8: Please identify what work was done to the Property to remove

water and repair water damage prior to selling the Property to the Plaintiffs.

INTERROGATORY NO. 9: Please identify what disclosures regarding high sub-water or

sub-water damage, if any, were made and who they were made to regarding the Property.

INTERROGATORY NO. 10: Please identify any documents in your possession or access

related to the building, construction, purchase, and sale of the Property.

INTERROGATORY NO. 11: Please identify each and every sub-water (or water intrusion)

lawsuit or claim (pending or resolved) that you are aware of in Rigby, Idaho and the surrounding
vicinity including the names of the parties, the nature of the claim, the location of the properties over
which such issues are claimed, and the date you became aware of said claim or lawsuit.

INTERROGATORY NO. 12: If prior to this lawsuit, you have been a plaintiffor defendant

in any other litigation, please state the name and address of the court involved; the names of all
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parties to said proceeding; the case filing number; what the litigation involved by way of causes of
action and defenses; the disposition of the case by settlement; court trial and/or judgment or appeal;
and whether an appellate court affirmed, remanded, or reversed the trial court’s finding.

INTERROGATORY NO. 13: Please identify any insurance policies in place that may

provide coverage for the issues alleged in Plaintiff’s Complaint.

INTERROGATORY NO. 14: Please identify all officers, directors, and investors {(whether

silent or active) both current and former and their positions for Shippen Construction, Inc. and the
dates that such positions were held.

INTERROGATORY NO. 15: Please identify dates of all annual meetings for Shippen

Construction, Inc. from January 1, 2005 to the present.

INTERROGATORY NO. 16: Please identify all contractors, subcontractors, individuals and

companies that participated in the design or construction of the Property, including any employees
or agents of Shippen Construction, Inc. and what their duties included.

INTERROGATORY NO. 17: Please describe in detail your role in Shippen Construction,

Inc. including, but not limited to management, construction, design, and/or accounting activities.

INTERROGATOQRY NO. 18: Please identify with specificity any an all surveys, flood plain

assessments, water table assessments, and other water assessments you relied on prior to constructing
the property.
INTERROGATORY NO 19: Please state with detail and particularity the factual basis for

your Third A ffirmative Defense set forth in your Answer that “Plaintiffs are estopped from asserting
their claims herein and the defendants rely upon detrimental reliance, estoppel, and other similar
defenses.” |

INTERROGATORY NO. 20: Please list the properties (by common address) you improved,

built, or were in the process of building or improving in the years 2005 - 2008
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REQUESTS FOR ADMISSION
REQUEST FOR ADMISSION NO. 1: Admit you were the general contractor responsible

for the construction of the Property.

REQUEST FOR ADMISSION NO. 2: Admit during the excavation of the Property’s

foundation, the foundation flooded.

REQUEST FOR ADMISSION NO. 3: Admit despite said flooding, you continued

construction.

REQUEST FOR ADMISSION NO. 4: Admit you listed the Property for sale with the
Multiple Listing Service (MLS) on August 10, 2006.

REQUEST FOR ADMISSION NO. 5: Admit that in August of 2006, the Property’s

basement flooded due to high levels sub-water.

REQUEST FOR ADMISSION NO. 6: Admit that in the MLS listing you represented that

the property had not had sub-water issues.

REQUEST FOR ADMISSION NO. 7: Admit that prior to the time you sold the property,

you knew the property had flooded.

REQUEST FOR ADMISSION NO. 8: Admit that despite the flooding, you never amended

the MLS listing prior to the purchase of the property.
REQUEST FOR ADMISSION NO. 9: Admit that on July 2, 2007, the Plaintiffs purchased

the Property from Defendants.
REQUEST FOR ADMISSION NO. 10: Admit that prior to the time of the purchase, you

concealed your knowledge of the flooding from Plaintiffs.

REQUEST FOR ADMISSION NO. 11: Admit you installed a leaching system to prevent

future flooding.

REQUEST FOR ADMISSION NO. 12: Admit you represented to Plaintiffs that the leaching

system was installed to alleviate any concerns of there ever being sub-water issues.

REQUEST FOR ADMISSION NO. 13: Admit you told Plaintiffs the main reason for the

leaching system was to alleviate any concemns about snow melt flooding the basement.

REQUEST FOR ADMISSION NO. 14: Admit that during the time of the negotiations, you

knew Plaintiffs were from Tennessee.
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REQUEST FOR ADMISSIONNO. 15: Admit that at the time you made the prior statements,

you knew they were false.

REQUEST FOR ADMISSION NO. 16: Admit you intended for Plaintiffs to rely on the

above statements.

REQUEST FOR ADMISSION NO. 17: Admit that Plaintiffs reliance on the above

statements was reasonable.

REQUEST FOR ADMISSION NO. 18: Admit that at the time of the sale, you entered a

contract expressly placing a one year warranty on the Property.

REQUEST FOR ADMISSION NO. 19: Admit prior to the commencement of these legal

proceedings, you were given proper notice under the Idaho Opportunity to Repa‘ir Act.

REQUEST FOR ADMISSION NO. 20: Admit that after receiving this notice your attorney

of record made no mention of an intention to repair the property, made defenses to allegations in the
letters disputing the claim, and notified Plaintiff’s counsel that he was willing to accept service of
any hitigation filed in the matter.

REQUEST FOR ADMISSION NO. 21. Admit that you are liable for Plaintiff’s attorneys

fees and costs incurred in pursuing this litigation.

INTERROGATORY NO. 21: If you have denied or intended to deny the truth of the facts,

matters or allegations contained herein, please state the following with respect to each such Request
for Admission of Fact or Genuineness of Documents (a separate response is requested for each).

1. Any and all facts, reasons, or grounds upon which you base your denial of the
substance of said Request for Admission of Fact and/or Genuineness of Documents.

2. Describe with particularity all documents of any nature whatsoever known to you
which you allege support your denial of said Request for Admission or proves or tends to prove that
the facts, matters, or allegation stated therein are not true.

3. For any denial or non-answer based upon lack of knowledge, state the full extent of
your efforts to inquire concerning the subject matter of the request, including listing all documents

and materials reviewed.
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PRODUCTION OF DOCUMENTS
INSTRUCTIONS AND DEFINITIONS

The following terms, words and phrases shall have the following meaning in this discovery
pleading.

l. This request is intended to cover all the documents in your possession and your
agents, insurers, representatives, consultants and attorneys subject to their custody and control or
otherwise reasonably available to them, regardless of the actual location of the documents.

2. As used herein, term "document" or "documents" shall mean any kind of written,
printed, typed, graphic or photographic matter of any kind or nature, however produced or
reproduced, an all mechanical and electronic sound recordings and written transcripts thereof,
however produced or reproduced whether in your control or not, and including without limitation,
originals, all file copies, all other copies no matter how and by whom prepared and all drafts of such
documents whether used or not.

3. Each request for production shall be accorded a separate answer. If objection is made
to any part of an item or category in this request, the reasons for the objection must be specified.

4. If you withhold any documents by reason of a claim of privilege or other reason,
please identify each such document, indicating its date, general subject matter (without disclosing
the contents), persons to whom distributed and basis upon which the privilege is claimed.

5. These requests are deemed to be continuing so as to require supplemental responses
if you or your attorney, agents, employee or representatives (including insurers) obtain further
documentation or requested information between the time these responses are served and the time
of trial.

REQUEST FOR PRODUCTION NO. 1: Produce all documents relied on by you in

answering the foregoing interrogatories. '

REQUEST FOR PRODUCTION NO. 2: Please produce all documents, memoranda, and

other written or recorded records in your possession, or reasonably available to you, which relate in
any manner to your answer in the foregoing interrogatories.

REQUEST FOR PRODUCTION NQO. 3: Produce all documents to be relied on or introduced

in evidence by you at any pre-trial motion hearing or at the trial herein.

REQUEST FOR PRODUCTION NO. 4: You are requested to provide those documents as

discussed in Interrogatories Nos. 4 and 5.
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REQUEST FOR PRODUCTION NO. 5: Produce all of your personal and business tax

returns in which you have any interest for the past four (4) years and also produce your current pay
stub(s) from all sources showing your year to date income.

REQUEST FOR PRODUCTION NO. 6: Produce all corporate documents for the past four

(4) years, including, but not limited to financial reports, annual meeting minutes, board meeting
minutes, and board resolutions.

REQUEST FOR PRODUCTION NO. 7: For all assets you presently own or owned during

or since January 1, 2007, produce all titles, registrations, bills of sale or other evidence of ownership
and all receipts, invoices, or other documentation.

REQUEST FOR PRODUCTION NO. 8: For all outstanding financial obli gations in the past

four (4) years produce the current billing statements or other evidence of the debt and current balance
of the debt..
REQUEST FOR PRODUCTION NO. 9: If you have retained an expert witness, produce a

copy of the expert’s report, underlying data, raw data, tests, answers to questions submitted to the
expert by yourself or others, and any other information upon which the expert relies in drawing his
or her conclusion. Also produce a copy of the resume’ for any expert(s).

REQUEST FOR PRODUCTION NO. 10: Produce a copy of any written or recorded

statement from anyone concerning any of the issues of this action.

REQUEST FOR PRODUCTION NO. 11: Please produce all documents related to any and

all insurance policies that may provide coverage for the issues in this matter, as identified in the
Plaintiff’s Complaint.
REQUEST FOR PRODUCTION NO. 12: Please produce all documents that support your

affirmative defenses.

REQUEST FOR PRODUCTION NO. 13: Please produce all communications and documents

with the developer, architect, county, city, and building department related to the Property.
REQUEST FOR PRODUCTION NO. 14: Please produce all communications and

documents with your contractors and subcontractors related to the property.

REQUEST FOR PRODUCTION NO. 15: Please produce all documents or documentary

evidence of communications between you and the District Seven Health Department related to the
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Property.
REQUEST FOR PRODUCTION NO. 16: Please produce all documents or documentary

evidence of communications between you and any and all appraisers who vistied the site of the
Property '
REQUEST FOR PRODUCTION NO. 17: Please produce copies of all listings of the

Property posted on the Multiple Listing Service (MLS), together with all documents you or your

agent completed for purposes of listing the Property.

DATED this é% day of May, 2009.

7
WESTON S. DAVIS, ESQ.

CERTIFICATE OF SERVICE

[ hereby certify that I served a true copy of the foregoing document upon the following this
/ﬂ day of May 2009, by hand delivery, mailing with the necessary postage affixed thereto,
facsimile, or overnight mail.

Robin D. Dunn
P.O.Box 277

477 Pleasant Country Lane
Rigby, ID 83442-0277

Mailing
Hand Delivery
E

] .
] ‘
] Fax
] Overnight Mail
§ \\4\.\

W’ESTON S. DAVIS, ESQ.

L:wsd\~ Clients\741 1.1 Goodspeed\int & Req #1.wpd

INTERROGATORIES, REQUESTS FOR ADMISSION, AND REQUESTS
FOR PRODUCTION OF DOCUMENTS -12




DUNN LAW OFFICES, PLLC
Robin D. Dunn, Esq., ISB # 2903

Amelia A. Sheets, Esq., ISB #5899 2009 gy 6

P.O. Box 277 - AN g: 3
477 Pleasant Country Lane JEFFERSLNICT 0o1in
Rigby, Idaho 83442 ON Coyp PUR T

Y.oIp
(208) 745-9202 (1) “Ho

(208) 745-8160 (f)
Attorneys for Defendants

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON
MAGISTRATE'S DIVISION

WILLIAM SHAWN GOODSPEED and
SHELLEE BETH GOODSPEED,
husband and wife,

Case No. CV 09-015

NOTICE OF SERVICE
Plaintiffs,

SHIPPEN CONSTRUCTION, INC., an
Idaho corporation, and ROBERT and
JORJA SHIPPEN, husband and wife,

Defendants.

)
)
)
)
)
)
VS, )
)
)
)
)
)
)
)

I HEREBY CERTIFY that the following document was served, by postage pre-paid
mailing, to plaintiff’s attorney, Weston S. Davis, Esq., P.O. Box 51630, Idaho Falls, Idaho

83405 together with a copy of this notice, on the 14™ day of July, 2009:

1) Defendants’ Answers to Interrogatories, Requests for A€mission and Requests
for Procuction of Documents.

I oo

Robin D. Dunn, Esq.
DUNN LAW OFFICES, PLLC




2009
DUNN LAW OFFICES, PLLC W21 ay g,
Robin D. Dunn, Esq., ISB # 2903 epBISTRICT o
Amelia A. Sheets, Esq., ISB #5899 EFFERSON Coup YURT

P.O. Box 277

477 Pleasant Country Lane
Rigby, Idaho 83442

(208) 745-9202 (t)

(208) 745-8160 (f)
rdunn@dunnlawoffices.com

Attorneys for Defendants

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

WILLIAM SHAWN GOODSPEED and
SHELLEE BETH GOODSPEED,
husband and wife,

Case No. CV 09-015

MOTION TO DISMISS
Plaintiffs,

vs.
SHIPPEN CONSTRUCTION, INC,, an
Idaho corporation, and ROBERT and
JORJA SHIPPEN, husband and wife,

Defendants.

COMES NOW, defendants in the above-entitled matter, and move the Court
pursuant to Rule 12(b)6 to dismiss the above-entitled matter for the reason that a cause of
action does not exist. This motion to dismiss is being filed for the reason that the
defendants are not proper parties.

The reason a cause of action does not exist is the real estate contract between




plaintiff and a defendant for sale of real property does not involve the named defendants
entitling plaintiff to relief.

In the alternative, the defendants request that this matter be treated as a Motion for
Summary Judgment pursuant to IRCP, Rule 56. This alternative pleading is in the event the
matter is not considered as a Motion to Dismiss since a supplemental affidavit will be filed
in this matter outlining and proving to the Court the non-existence of a remedy against the

named defendants.

Lt
DATED this 1% _day of fzu‘% , 2009.
TN /__,,---.\\\

" Robin D. Dunn, Esq.
DUNN LAW OFFICES, PLLC




CERTIFICATE OF SERVICE

t
I HEREBY CERTIFY that on the ! day of E lg%z , 2009, a true and correct

copy of the foregoing was delivered to the following person(s) by:

__ Hand Delivery
X _Postage-prepaid mail

Facsimile Transmission

2 o

Robin D. Dunn, Esq.
DUNN LAW OFFICES, PLLC

Weston S. Davis, Esq.
P.O. Box 51630
Idaho Falls ID, 83405

Chamber Copy:
Hon. Gregory Moeller
Rexburg, Idaho




DUNN LAW OFFICES, PLLC 2003 gur. 2 AM 8: |y
Robin D. Dunn, Esq., ISB # 2903 DISTHic

Amelia A, Sheets, Esq., ISB #5899 K i1 COUR

P.O. Box 277 b EFFERSON CounTy . !gAHO
477 Pleasant Country Lane

Rigby, Idaho 83442

(208) 745-9202 (t)

(208) 745-8160 (f)

rdunn@dunnlawoffices.com

Attorneys for Defendants

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

WILLIAM SHAWN GOODSPEED and
SHELLEE BETH GOODSPEED,
husband and wife,

Case No. CV 09-015

AFFIDAVIT OF ROBERT SHIPPEN
Plaintiffs,

VS.

SHIPPEN CONSTRUCTION, INC,, an
Idaho corporation, and ROBERT and
JORJA SHIPPEN, husband and wife,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)

STATE OF IDAHO )
COUNTY OF JEFFERSON ;SS:
ROBERT SHIPPEN, being first duly swomn, deposes and states as follows:
1) That he and his wife are named defendants in the above named lawsnit.
2) That he and his wife have nothing to do with the allegations of the complaint on

file herein as they did not act in their individual capacities in construction or sale of the

subject real property.




3) That Shippen Construction, Inc. is a subcontractor and has nothing to do with the
general contractor or the sale of the real property.
4) The various subcontractors on the case are as follows:
a) Justin Fullmer;
b) Marriott, Inc.;
) L&F Electric;
d) Holeshot Plumbing;
e) T. Merrill Construction;
f) Southerland Cabinetry;
g) Keith Klingler roofing;
h) Rocky Mountain Siding;
i) Shippen Construction, Inc.
5) The main contractor on this case and general contractor who caused the
construction and who caused the sale of the property is Marriott Homes, Inc. This is an
Idaho corporation licensed to do business in Idaho and currently active. None of the named

defendants in the above named lawsuit had any involvement other than Shippen

Construction, Inc. was a subcontractor who performed excavation services. Any exposure, if
any, is through the general contractor. As such, the undersigned requests the complaint be
dismissed, with prejudice, as to the named parties herein.

6) Further your affiant sayeth naught.

N

fRdﬁetQ Shnp en
Agent for Shippen Construcnon, Inc. and in
his individual capacity

DATED this 16 day of July, 2009.

AFFIDAVIT OF ROBERT SHIPPEN 2




SUBSCRIBED AND SWORN to befote me this 16 day of July, 2009.

Notary Public
Residing at: Rigby, Idaho
" (SEAL) Commission Expires: {31 (14

AFFIDAVIT OF ROBERT SHIPPEN




CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 16% day of July, 2009, a true and correct copy of
the foregoing was delivered to the following person(s) by:

____Hand Delivery

_X_Postage-prepaid mail

Facsimile Transmission

Robin D. Dunn, Esq.
DUNN LAW OFFICES, PLLC

Weston S. Davis, Esq.
P.O. Box 51630
Idaho Falls ID, 83405

Chamber Copy:
Hon. Gregory Moeller
Rexburg, Idaho

AFFIDAVIT OF ROBERT SHIPPEN . 4




DUNN LAW OFFICES, PLLC
Robin D. Dunn, Esq., ISB # 2903 2009 J

Amelia A, Sheets, Esq., ISB #5899 uL2i AM 8: |4
P.O. Box 277 L DISTRICT g

477 Pleasant Country Lane JEFFERSON CouNT y.“,g,g HO
Rigby, Idaho 83442

(208) 745-9202 (t)

(208) 745-8160 (f)

rdunn@dunnlawoffices.com

Attorneys for Defendants

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

WILLIAM SHAWN GOODSPEED and
SHELLEE BETH GOODSPEED,
husband and wife,

Case No. CV 09-015

NOTICE OF HEARING
Plaintiffs,

SHIPPEN CONSTRUCTION, INC,, an
Idaho corporation, and ROBERT and
JORJA SHIPPEN, husband and wife,

Defendants.

)
)
)
)
)
)
vs. )
)
)
)
)
)
)
)

PLEASE TAKE NOTICE, that on the 27% day of July, 2009, at 2:15 p.m., or as soon
thereafter as counsel can be heard, in the Jefferson County Courthouse at Rigby, Idaho, before
the Honorable Gregory Moeller, counsel for Defendants, Shippen Construction, Inc.; and
Robert and Jorga Shippen, Robin D. Dunn, Esq., Dunn Law Offices, in the above-entitled
action will call up for hearing their Motion to Dismiss.

DATED this 16® day of July, 2009.

Robin D. Dunn, Esq.
DUNN LAW OFFICES, PLLC




CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 16 day of July, 2009, a true and cotrect copy of
the foregoing was delivered to the following person(s) by:

__ Hand Delivery

_X Postage-prepaid mail

__ Facsimile Transmission

(3D e e

Robin D. Dunn, Esq.
DUNN LAW OFFICES, PLLC

Weston S. Davis, Esq.
P.O. Box 51630
Idaho Falls ID, 83405

Chamber Copy:
Hon. Gregoty Moeller
Rexburg, Idaho



WESTON S. DAVIS, ESQ (ISB No. 7449) L L

NELSON HALL PARRY TUCKER, P.A. : "t’fsﬁfé‘/ 7 Py

490 ial Dri ‘ o, 7y,
Memorial Drive Mol e 5

Post Office Box 51630 . Wy, 7

1daho Falls, Idaho 83405-1630 ",

Telephone (208) 522-3001 0

Fax (208) 523-7254

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

WILLIAM SHAWN GOODSPEED and
SHELLEE BETH GOODSPEED, husband and

Case No.: CV-09-015

wife,
Plaintiffs, RESPONSE AND OBJECTION TO
DEFENDANT’S MOTION TO

i

|

|

!

i

I

I

!
vs. : DISMISS

|

SHIPPEN CONSTRUCTION, INC,, an Idaho !

corporation, and ROBERT and JORJA :

SHIPPEN, husband and wife, ;

1

i

|

Defendants.

COME Plaintiffs, by and through counsel of record, Weston S. Davis, Esq. of Nelson

Hall Parry Tucker, P.A. and objects to Defendant’s Motion to Dismiss and responds as follows:

RESPONSE AND OBJECTION TO DEFENDANT’S MOTION TO DISMISS -1




I THE MOTION TO DISMISS IMPROPERLY APPLIES THE STANDARD OF A
RULE 12(b)(6) MOTION BY RELYING ON AN AFFIDAVIT.

Plaintiffs object to Defendants’ Motion to Dismiss as being premature and improperly
raised before this court. Defendant’s motion to dismiss is improperly supported by affidavit:

“[A]trial court, in considering a Rule 12(b)(6) motion to dismiss, has no right to hear
evidence; and since judicial notice [and affidavits supporting such motion are] merely
a substitute for the conventional method of taking evidence to establish facts, the
court has no right to take judicial notice [or entertain affidavits] of anything, with the
possible exception of facts of common knowledge which controvert averments in the
complaint. . . . If a trial court considers factual allegations outside the pleading on a
Rule 12(b)(6) motion, it errs if it fails to convert the motion to one for summary
judgment. Furthermore, if a court considers matters outside the pleadings on a Rule
12(b)(6) motion to dismiss, such motion must be treated as a motion for summary
Judgment and the proceedings thereafter must comport with the hearing and notice
requirements of Rule 56.

Hellickson v. Jenkins, 118 Idaho 273, 276, 796 P.2d 150, 153 (Ct. App 1990). Citations omitted,
emphasis in original. In that case, even though facts of a probate case had already been found in
another related case, the trial court erred when it took judicial notice of such facts on a party’s
motion to dismiss. /d. An affidavit to support a Motion to Dismiss likewise attempts to
introduce facts outside of the pleadings and is likewise improper. Id.

Because the reading of Rule 12(b)(6) can be vague, there are two possible interpretations
of the rule: (1) a true motion to dismiss or (2) a motion for summary judgment. Stewart v.
Arrington Construction Company, 92 Idaho 526, 530, 446 P.2d 895,899 (1968). Under a true
12(b)(6) approach, the court does not accept affidavits on a motion to dismiss. /d.

With the true 12(b)(6) motion . . . a distinction must be drawn between ‘failure to

state a claim upon which relief may be granted’ and the historical ‘failure to state a

cause of action.” . . . The basis test for the sufficiency of a complaint here [(under a

12(b)(6) motion)] is ‘whether in the light most favorable to the plaintiff, and with

every intendment regarded in his favor, the complaint is sufficient to constitute any

valid claim. The liberal test for sufficiency of a complaint makes it difficult to avoid
it under the test of LR.C.P. 12(b)(6) alone.

RESPONSE AND OBJECTION TO DEFENDANT’S MOTION TO DISMISS -2
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Id. at 531, 931 Citations omitted.

Restated, if the complaint states any valid claim, a motion to dismiss must be denied.
The Idaho Supreme Court itself recognizes this is a very liberal test in favor of the Plaintiff. Jd.
This is because the Court favors the policy of exploring allegations and issues prior to making an
ultimate determination in the case. /d. A defendant is therefore precluded from introducing facts
by affidavit under a true Rule 12(b)(6) motion.

Finally, if there are any doubts between denying or granting a motion to dismiss, then
those doubts must be liberally construed in favor of retaining the plaintiff’s complaint. Jd.

In this case, on July 15, 2009, one (1) day prior to filing the Motion to Dismiss and
twenty one (21) days after Plaintiffs’ filing their Motion to Compel, Defendants filed answers to
Plaintiffs’ discovery, alleging that Marriott Homes, Inc., not Shippen Construction, was the
builder of the property. The next day, Defendants filed their Motion to Dismiss supported by an
affidavit of Robert Shippen alleging that Marroitt Homes, Inc. was the builder of the home.
However, as mentioned above, introducing facts and evidence by affidavit on a Motion to
Dismiss is wholly improper and Defendant’s Motion to Dismiss should therefore be denied. To
the extent this Court were to find any doubt as to whether the Motion to Dismiss should be
granted, the Idaho Supreme Court has stated that such doubt should be resolved in favor of the
plaintiff by retaining the complaint.

In the event this Court were to hold that the submission of the affidavit is somehow

proper, which Plaintiff firmly asserts should not be the case, Plaintiff has herewith filed an

affidavit of William Goodspeed showing a good faith basis for naming Robert and Jorja Shippen

and Shippen Construction as proper parties to this action. The closing documents of the Subject

RESPONSE AND OBJECTION TO DEFENDANT'S MOTION TO DISMISS -3




Real Property, including the warranty deed on the property indicate that Robert and Jorja Shippen
doing business as Shippen Construction were the owners of the subject real property prior to the
conveyance to the Plaintiffs. Such stands in direct conflict with the Affidavit of Robert Shippen
filed with his motion that neither he, his wife, or Shippen Construction had anything to do with
the construction or sale of the residence. Therefore, there appears to be a genuine issue as to
whether the Shippens and Shippen Construction will bear liability as a result of this suit.
Dismissal of the present action would therefore be premature and wholly improper under Rule
12(b)(6).

II. THE MOTION TO DISMISS IS UNTIMELY FILED AND SHOULD NOT BE
CONSIDERED BY THIS COURT. '

Defendants further object to Defendant’s motion as being improperly filed before this
Court. LR.C.P. 7(b)(3) requires that a moticn be filed 14 days prior to the time set for hearing.
In this case, Defendants filed their motion on July 16, 2008, only 11 days prior to the time set for
hearing. Plaintiff’s actually received Defendant’s motion on July 20, 2009-seven (7) days before
the time set for hearing on this motion. Further, Defendants’ motion might be construed by this
Court as one for summary judgment, and under those circumstances, the motion must be filed 28
days before the time set for hearing. Therefore, Plaintiff objects to any hearing on this motion as
it has been improperly noticed for hearing under the ldaho Rules of Civil Procedure.

CONCLUSION

Because Defendants motion to dismiss is improperly before this Court, both for improper
submission of an affidavit and for giving untimely notice to Plaintiff’s, Plaintiffs request an
award of attorneys fees in necessarily responding to this motion. Plaintiff requests such fees

pursuant to [.C. §§ 12-120, 121, and 123, and .R.C.P. 54(d) and (e)

RESPONSE AND OBJECTION TO DEFENDANT'S MOTION TO DISMISS - 4




DATED this & day of July, 2009

A., e
WESTON S. DAVIS, ESQ.

CERTIFICATE OF SERVICE

I hereby certify that I served a true copy of the foregoing document upon the following
this Qo'lday of July 2009, by hand delivery, mailing with the necessary postage affixed thereto,
facsimile, or overnight mail.

Robin D. Dunn Hon. Gregory Moeller
P.O. Box 277 Madison County Courthouse
477 Pleasant Country Lane P. O. Box 389
Rigby, ID 83442-0277 Rexburg, ID 83440
[v'] Mailing
[ ] Hand Delivery
[ ] Overnight Mail
L] Overnight Mai ///f”’;"‘—:*m\
y e 2 T —

P
WESTON S. DAVIS, ESQ. ————

L:\wsd\~ Clients\7411.1 Goodspeed\Response & Objection to Motion to Dismiss.wpd
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WESTON 8. DAVIS, ESQ (ISB No. 7449)

NELSON HALL PARRY TUCKER, P.A. NP

490 Memorial Drive B, F l: 39
Post Office Box 51630 -£ FFE(Q:,;‘»O;J icy Cou

Idaho Falls, Idaho 83405-1630 Couny,/RT

Telephone (208) 522-3001
Fax (208) 523-7254

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

WILLIAM SHAWN GOODSPEED and Case No.: CV-09-015
SHELLEE BETH GOODSPEED, husband and
wife,

Plaintiffs, AFFIDAVIT IN SUPPORT OF
RESPONSE AND OBJECTION TO
DEFENDANT’S MOTION TO

DISMISS

VS.

SHIPPEN CONSTRUCTION, INC., an Idaho
corporation, and ROBERT and JORJA
SHIPPEN, husband and wife,

Defendants.

STATE OF IDAHO )
I SS.

County of Bonneville )

WILLIAM SHAWN GOODSPEED, being first duly sworn upon oath, deposes and states
as follows:

1. I am one of the Plaintiffs in the above entitled action.

2. I purchased and reside at 3709 E. 319 North, Rigby, ID 83442, hereinafter the
“Subj‘ect Real Property”.

3. Attached hereto as Exhibit “A” are a few of the closing documents which I signed

AFFIDAVIT IN SUPPORT OF MOTION TO DEEM ADMITTED
PLAINTIFF’S REQUESTS FOR ADMISSION TO DEFENDANTS -1
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SERJET FAX

and that I received in the closing of the Subject Real Property.
4. These documants inchuds the warrsaty doed which is signed by Robert and Jorja
Shippen and the Final Closing statement identifying the Shippeas as the sellers of the Subject
5. Tt is my understanding based upon the purchase sad sale negotiations and upcn the
cloging documents that I purchased the home fram Robert and Jorja Shippen and Shippen
Construction, Inc.
6. Ibelieve dismissal of this action would be pramature, based vpon evidence only
recently disclosed to my sitomnasy, the legitimacy of which has not been verified.
DATED this Q2. _dsy of July,

SUBSCRIBED AND SWORN to before me this 2~ day of July, 2009.

nm%'
1
w'"""‘%ﬁ'

s, o &
LX R
>, 2t eqanannt? '\\\‘
Mg B OF DFS

i

AFFIDAVIT IN SUPPORT OF MOTION TO DEEM ADMITTED
PLAINTIFF'S REQUESTS FOR ADMISSION TO DEFENDANTS -2



CERTIFICATE OF SERVICE

I hereby certify that I served a true copy of the foregoing document upon the following
this 99day of July 2009, by hand delivery, mailing with the necessary postage affixed thereto,
facsimile, or overnight mail.

Robin D. Dunn _ Hon. Gregory Moeller
P.O.Box 277 - Madison County Courthouse
477 Pleasant Country Lane P. O. Box 389

Rigby, ID 83442-0277 Rexburg, ID 83440

[¢/] Mailing

[ 1 Hand Delivery
[ ] Fax

[ ] Overnight Mail

WESTON S. DAVIS, ESQ.

L:Awsd\~ Clients\7411.1 Goodspeed\Response & Objection (Affidavit).wpd

AFFIDAVIT IN SUPPORT OF MOTION TO DEEM ADMITTED
PLAINTIFF’S REQUESTS FOR ADMISSION TO DEFENDANTS -3
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RECORDING REQUESTED BY Lo
First American Title Company DG Q

AND WHEN RECORDED MAIL TO:
First American Title Company

110 N. Clark Street

Rigby, ID 83442 Instrument # 359999

GBY, JEFFERSON, IDAHO )
’22(;07-07-03 ~ 01:50:00 No. of Pages: 2
Recorded for : FIRST AMERICAN TITLE
CHRISTINE BOULTER u/

Ex-Officio Recorder Deputy
index to; WARRANTY DEED

Fee: 6.00

Space Above This Line for Recorder’s Use Only
WARRANTY DEED

File No.: 218469-RI (dm) Date: June 29, 2007

For Value Received, Robert Shippen and Jorja Shippen, dba Shippen Construction, hereinafter
called the Grantor, hereby grants, bargains, sells and conveys unto William S. Goodspeed and
Shellee B. Goodspeed, husband and wife, hereinafter called the Grantee, whose current address is
3709 East 319 North, Rigby, ID 83442, the following described premises, situated in

Jefferson County, Idaho, to-wit:

Lot 7, Block 2 Woodhaven Creek Estates, Division No. 1, Jefferson County, Idaho, as shown
on the plat recorded November 29, 2004, as Instrument No. 335643, Affidavit of Correction
recorded February 3, 2005, as Instrument No. 337151.

SUBJECT TO all easements, right of ways, covenants, restrictions, reservations, applicable building and
zoning ordinances and use regulations and restrictions of record, and payment of accruing present year
taxes and assessments as agreed to by parties above.

TO HAVE AND TO HOLD the said premises, with its appurtenances, unto the said Grantee, and to the
Grantee's heirs and assigns forever. And the said Grantor does hereby covenant to and with the said
Grantee, that the Grantor Is the owner in fee simple of said premises; that said premises are free from all
encumbrances except current years taxes, levies, and assessments, and except U.S. Patent reservations,
restrictions, easements of record and easements visible upon the premises, and that Grantor will warrant
and defend the same from all claims whatsoever,

RECEIVED BY
ASSESSOR

For PLATTING .
Date 1 __Time {5




Date: 06/29/2007

—

Warranty Deed File No.: 218469-RI (dm)
- continued

RobBert Shippen //

STATE OF Idaho

COUNTY OF Jefferson

)

SS.

)

On this ?_’__‘:‘day of July, 2007, before me, a Notary Public in and for said State, personally appeared.
Robert Shippen and Jorja Shippen, known or identified to me to be the rson(s) whose name(s) |s
subscribed to the within instrument, and acknowledged to me that he/sh xecuted the same.

Yape Mot

DARCI MOORE

< NOTARY PUBLIC
STATE OF IDAHO

Notary PUblIC f the State of Idaho

Residing at: y ,
My Commission Expires: q 13-200

R R WP gy

Page 2of 2




S— ~ Approval No, 2502-0265

A. Sefttement Statament B. Type of Loan

1-5. LoanType Conv. Unins.

First American Title Company 6. File Humber 218463-RI
Final Statement

7. Loan Number 002004463410

8. Mortigage Insurance Case Number

€. Note: This lom is fumi to give you 3 ol actual sellk costs. Amounls paid io and by the seliemant agent are shown, flems marked “(POC)” were paid outside Uns closing; they are shown
here lof informational purposes and are nof included in the tolals,

0. Name of Borrower: William S. Goodspeed, Shellee B, Goodspeed
3709 East 319 North, Rigby, ID 83442

€. Name of Seller: Robert Shippen, Jorja Shippen

F. Name of Lender: Citimortgage, inc.
100 Galleria Offlcentre Ste. 300
Southfield, M| 48034

G.  Property Location: 3709 East 319 North, Rigby, ID 83442

K. Seftlement Agent: First American Title Company L
Address: P.0. Box 405, Rigby, ID 83442 Settlement Data: 07/03/2007

Place of Settlement Address: P.0. Box 405, Rigby, ID 83442 Print Date: 070372007, 11:05 AM

. Disbursement Date: 07X03/2007

J. 8 y of B r's Tr cti K s y ol Seller’s T ti

100. Grass Amount Due From Borrower 400. Gross Amount Due To Seller

101. Contract Sales Price 272,000.00 | 401. Contract Sales Price

102. Personal Property 402. Personal Property

103, Settlement charges to borrower (kne 1400) 2,972.04 | 403. Total Depasits

104. 404.

105. 405.

Adjustments for tems paid by sellerin advance Adjustments for items pald by seller in advance

106. Citytown taxes 406. Cltyftown axes

107. County taxes 407 County taxes

108. Assessments 408. Assessments

109. . 409.

110. 410.

111 411,

112, 412

113 413,

14, 414,

115, 415,

120. Gross Amount Due From Borrower 274,972.08 | 420. Gross Amount Due To Seller

200. Amounts Pald By Or in Behalf of Borrower 500. Reductions in Amount Due to Setler

201. Deposit or eamest money 2,500.00 | 501. Excess deposi {sae instuctions}

202. Principal asmount of new loan(s) 217,600.00 | 502. SetBament charges (s 1400)

203, Existing loan(s) taken subject 503. Existing toan(s) taken subject

204. interest on New Loan from Citimoxigaga, Inc. 77.50 | 504. Payolf of first morigage loan

205. HELOG Gredtt from Cifimongage, Inc. 12.00 | 505. Payoff ol second morigage koan

206. 506.

207. 507.

208. 508.

209. 509.

Adjustments for items unpald by seller Adjustments for tems unpald by seller

210. Cityhown taxes 510. CityAown taxes

211, Counly taxes 0101/07 to 07702007 @3173.90/r B6.71 | 511. County taxes

212. Assessments 512 Assessments

213 - 513

214 514,

215. §15.

216, 516,

217, 517.

218, : 518.

9. 513,

220. Total Pald By/For Borrower 220,276.21 | 520. Total Reduction Amount Due Selier

300. Cash At Settlement From/To Borower §00. Cash Al Settiement To/From Seller

301, Gross amount due rom Borrowey {fine 120} 274,972.04 | 501, Gross amount due to Seller (line 420)

302. Less amounts paid byHor Borrower (line 220) 220,276.21 | 602 Less reducions In amounts dus to Sefler (line 520)

303, Cash {X From) { To) Bomower 54,695.85 | 603

The HUD-1 Senletg;nslﬁ&a_temenl which | have prepared is a lrue and accurate account of this transaction. | have caused or wili cause the funds \o be
disbursed in accordiRgg w1t s SYFFRERL, p) _alala7




* See Supplemantal Page lor deta

File No. 218469-RI

L. Setllement Charges

700. Total Sales/Bruker's Commission based on price

Divisien of Commission {line 700) as lollows

Paid From
Boirower's
Funds at
Settlement

Paid From
Seller's
Funds at

Settlement

703, Commission pax al Seflement

800. ltems Payable in Connection with Loan

807, Loan Onigiation Fea

802. Loan Discount

03, Apprasal Fee

804, Credit Report

805. Lenders Inspection Fee

. Mort Agplicaion Premium

%
567 Assumption Fes
568

. Commitment Fee - Citimorigage, Inc.

565.00

808. Application Fee - Citimorigage, Inc.

480.00

Supplementa! Summary

900. Rems R d by Lendar o be Paid in Ad

901. interest

802

903, Hazard Insurance Premium % 1 year(s) o TBD

311.00

904,

905.

Supplemental Summary

1000. Reserves Deposited with Lender

1001 Hazard Insurance 2 mo{s) @325.92/mo

51.84

1002, Morgage insurance

1603, Gy Properly Taxes

1004. County Property Taxes 3 mo{s) @$250.70imo

752.10

1005. Annual assessments

1006,

1007.

1008, Aggregate Accounting Adjustment

-129.60

1100. Title Charnes

1101. Setlement or dosing fee - First American Tite Company

433.00

1102. Abstract or lils search

1103, Tite examination

1104. Title Insurance Binder

1105. Document Fee

1106, Notary Fee

1107, Attomey Fee

{inciades above llem numbers: }

1108. Title Insurance - See supplemental page for breakdown of indmidual lees and payees

362.70

incluges above flem numbers: )

1109, Lender's ge $217,600.00 Premiumn: $362.70

1110. Owner's coverage $272,000.00

11, End IS 9.06/8.1.06/22-06 - Frst Amarican Tile Company

50.00

1112

1113,

1114,

1115,

1116,

117,

1200, t Recording and Transter Chames

1501 Recording foes. Desd $6.00 Morgaga $4B.00 Relase 5000

54.00

1202, Cityloounty tax/stamps:

1203. State tawstamps:

1204, Recoring Fee-HELOC Deed of Trust - First American Title Company

12.00

1205,

1206,

1300. Additional Setilement Chames

1301. Survey o

7302, Pest Inspecion o

1303. Courler and Handling Fee - First American Title Company

30.00

1308,
K50

1311,

1312,

1313,

131,

Supplemental Summary

1400. Total Settiement Charges {enter on lines 103, Section J and 502, Section X)

2,972.04




* See Supplemantal Page for datails "2

Fite No. 218469-Rl

L. Settlement Charges

700. Tota! Sales/Broker's Commission based on price

Division of Comimission (fine 700) as foflows

Paid From
Borrower's
Funds at
Settlement

Pald From
Sellers
Funds at

Settiement

703. Gommission pad ot

800, HMems PavableinC Alon with Loan

801. Loan Origination Fee

802. Loan Discoun!

803. Appraisal Fee

804. Credit Report

Lender's inspection Fee

Mortgage Insurance Application Premlum

807. Assumplion Fee

808. Commitment Fee - Ciimorigage, Inc.

565.00

809. Application Fee - Ctimorgage, Inc.

480.00

814,

Supplemental Summary

900. Hems Reauired by Lender to be Paid in Adv:

901, interest

802

803. Hazard Insurance Premium for 1 year(s) o TBD

311.00

904.

805.

Supplemental Summary

1000. Reserves Deposiled with Lender

1001 Hazard Insurance 2 mo(s) @325.92/mo

51.84

1002, Morigage Insurance

1003. City Properdy Taxes

1004, County Property Taxes 3 mo(s) @$250.70/mo

75210

1005. Annual

1008, Aggregate Accounting Adjustment

-120.60

1100. Titie Charnes

1101. Settlement or closing fee - First American Titie Company

433.00

1102 Abstrac! or tife search

1103. Title examination

1104. Title Insurance Binder

1105. Document Fee

1106, Notary Fes

1107. Atlomey Fes

{inchudes above lem numbers: }

1108. Yitle insurance - See supplamental page for breakdown of individual fees and payees

T 362,70

(includes sbove item numbess: )

1109, Lenoer's coverage $217,600.00 Premium: $362.70

1110. Owner's coveraga $272,000.00

1111, Endorsemenis 8-06/8.1-06/22-06 - First American Titks Company

50.00

12

1113,

1114,

1115,

1116.

117,

1200. R ding and Transfer Chames

1201, *Recording fees: Deed $6.00 A $48.00 Release $0.00

54.00

1202, Cltylcounty tax/stamps:

1203. Stala tax/stamps;

1204. Reconding Fee-HELOC Deed of Trust - First American Title Company

1205,

1206.

1300. Additional Settlement Charges

1301, Suvey o

1302. Pest Inspaction io

1303. Courier and Handling Fee - First American Ttle Company

30.00

1304.

1305.

1306.

1307,

1308.

1308,

1310.

1311

1312,

1313,

1314,

Supplemental Summary

1400, Total Settlemert Charges {anter on lines 103, Section J and 502, Saction K)

2,872,034
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I THEE DISTRICT COURT OF THE SEYENTH JUDICIAL DISTRICT OF ']"PR,‘,C

STATE OF IDAHO, IN AND TOR THY COUNTY OF JRYTERSON o

WILLTAM SEHAWN GOODSPEED, ETAL,
Plainuifts, Case No. CV-2009-15
SHIPPEN CONSTRUCTION, ETAL,

Defenclants.

AL, )
)
)
)
s~ ) NOTICE OF TIME FOR HEARING
)
)
)
)
)

INOTICE [5 FIEREDT GIVEN that 2 status conlorenes in the abave-cntitlad mattee shall

N 3 * [} Ay N s Y g I - oY LH ..

zosee on for herring betbre the Honorable Gregory W. Moeller, District Judge on the 287 day ot
Septemper, 2009, at 2:00 pom.

s
DATED this _955 day of July, 2009,

o DM

GREGORAW. MOELIL, \\}K@’«\mmnmmﬂ
S T e XR'CT ,/"/
Bistocer Judge \0‘5 N

o Weston Ravis, sy
Pohin Dhan, 833

4

/

i, UOICIAL ) %" \\\\
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FROM HADISCHN COURTS 208358542 (TUE)JUL 28
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PR
0 TLE DISTRICT COURT UF THE SEVENTH JUDICIATL DIST zfﬁf ,S‘”ﬂ‘ﬂ”f/a?
. /g
L/
STATE OF IDAKO, IN AND YOR THE COUNTY OF JEFFERSON 47 e o
1;,,)

WILLIAM SHAWN GOODSFEED, ETAL,

Plaintiffs, Case No. CV-2099-13
-3 -

SHIPPEN CONSTRUCTION, ETAL, CN MOTIONS

)
)
)
)
) MINUTE ENTRY
)
)
Defendant. )

July 27,2000, a0 2:36 P.M., this motion to deem admitred and motion to dismiss came on for
hearing befora rhe Honorzble Gregory W, Mocller, Disticet Tudge, sitting in open court at Rigby,
[RENT

Mr. David Marlow, Court Reporer, and Ms. Nancy Andersen, Deputy Court Clerk, wera
DrEsent.

My, Weston Davis eppearsd on hehalf of the plamntzfls.

Me. Fobin Dunn appearad on dehalf of e detendants.

Mz Dunn presearad argument regarding the anddon to disralzs. Mr Donn will concede the
seotion o dmizs M Duen wonld Uk to tave the complaint ammenrded, have & sehaduling order
aced B the ovstion o dismiss be convertad to a summeary judgment,

Me Davis abjzated o haviag it b converted to & summary judiment,

Coun aedey il Mr. Davis will have 45 days co roply andd i, Drna will tave 7 days o
respond,

Thes Ot szrihe cass forz starus confersnce on S2ptember 23, 2009, a3 2:00 p.m,
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Mr. Davis presented argument on notion to deein adinitted.
Me. Dian responded and stated that he could be sanctioned, not his clicar

Mr. Davis responded.

NMotion 1o deem admitted will be on hold vnril after summary jJudement,
Mr. Davis asked for attomey’s fees and cost

Mr. Duan responded.

Tae Cowt grantad motion. for amomey”s fees on motion to compel an award that the Court

would deem reasonable.
Mr. Davis will prepare the order.
Mr, Dunn addragsed the Conrt.

Nothinye futher,

- =]
&] H 7
Comnrr viag thus adjourned. @ U Aﬂ
TN
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W3 JUL30 PK 4 53
DUNN LAW OFFICES, PLLC

Robin D. Dunn, Esq., ISB #2903 JEFF
Amelia A. Sheets, Esq., ISB #5899

P.0O. Box 277

477 Pleasant Country Lane

Rigby, ID 83442

(208) 745-9202 (t)

(208) 745-8160 (f)

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON
MAGISTRATE'S DIVISION

WILLIAM SHAWN GOODSPEED and
SHELLEE BETH GOODSPEED, Case No. CV 09-015
husband and wife,
DEFENDANTS MOTION TO
Plaintiffs, ALLOW REQUESTS FOR
ADMISSION AND ANSWERS
vs. TO STAND

SHIPPEN CONSTRUCTION, INC., an
Idaho corporation, and ROBERT and
JORJA SHIPPEN, husband and wife,

)
)
)
)
)
)
)
)
)
)
;
Defendants. )
)

COMES NOW, defendants, by and through the undersigned attorney of record, and

moves the Court for an order allowing the following:

1. That the answers provided by defendants on Requests for Admission be allowed
to stand as filed with the defcnd;mts. These Requests for Admission were
answered and provided to the plaintiff before the hearing on the Motion to
Compel. However, the plaintiffs’ filed a Motion to Deem the Requests for
Admission Admitted notwithstanding the answers having been filed by the

named defendants.

DEFENDANTS' MOTION TO ALLOW REQUESTS FOR ADMISSION AND ANSWERS TO STAND
Page 1



2. Insuppott of this motion, the Affidavit of Robin D. Dunn is filed herewith and
incorporated in this motion by reference.

DATED this 20 _ day of July, 2009.

Robin D. Dunn, Esq.
DUNN LAW OFFICES, PLLC

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the _>¢ day of July, 2009, a true and correct copy of

the foregoing was delivered to the following persons(s) by:
Hand Delivery
X Postage-prepaid mail
Facsimile Transmission

() )

Robin D. Dunn, Esq.
DUNN LAW OFFICES PLLC

Weston S. Davis, Esq.
P.O. Box 51630
Idaho Falls, ID 83405

Courtesy Copy To: Honorable Gregory Moeller
Madison County Courthouse
P.O. Box 389
Rexburg, ID 83440

DEFENDANTS' MOTION TO ALLOW REQUESTS FOR ADMISSION AND ANSWERS TO STAND
Page 2



DUNN LW OFFICES, PLLC
Robin D. Dunn, Esq., ISB #2903

Amelia A. Sheets, Esq., ISB #5899 2003 JUL 30 PM 4: 54

P.O. Box 277 DIS1iiGT COURT

477 Pleasant Country Lane rrrarx bt YR Ano
ighy, ID 83442 JEFFERSON COUNTY.

(208) 745-9202 (t)
(208) 745-8160 (f)

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON
MAGISTRATE'S DIVISION

WILLIAM SHAWN GOODSPEED and
SHELLEE BETH GOODSPEED,
husband and wife,

Case No. CV 09-015

NOTICE OF HEARING
Plaintiffs,
vs.

SHIPPEN CONSTRUCTION, INC,, an
Idaho corporation, and ROBERT and
JORJA SHIPPEN, husband and wife,

)
)
)
)
)
)
)
)
)
)
;
Defendants. )
)

YOU ARE HEREBY NOTIFIED that a hearing on defendant’s MOTION FOR

v
SUMMARY JUDGMENT in the above-mentioned case has been set on the day of

»: ip i@g_@_ , 2009, anmml’b or as soon thereafter as counsel can be heard in the

Jefferson County Magistrate Courtroom, Rigby, Idaho before the Honorable Gregory

Moeller.

DATED this 3¢ _day of July, 2009.

C\:‘/‘J) . /\ﬁl,,_.r

P = a2
Robin D. Dunn, Esq.
DUNN LAW OFFICES, PLIL.C

NOTICE OF HEARING
Page 1



CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the _2¢_ day of July, 2009, a ttue and cotrect copy of
the foregoing was delivered to the following persons(s) by:
Hand Delivery |
X  Postage-prepaid mail

Facsimile Transmission

N Iyt ' : -

ooy

Robin D. Dunn, Esq.
DUNN LAW OFFICES, PLLC

Weston S. Davis, Esq.
P.O. Box 51630
Idaho Falls, ID 83405

Courtesy Copy To: Honorable Gregory Moeller
" Madison County Courthouse
P.O. Box 389
Rexburg, ID 83440

NOTICE OF HEARING
Page 2




2003 JUL 30 PM L: Ol
DUNN LAW OFFICES, PLLC

Robin D. Dunn, Esq., ISB #2903 Diviniul COURT
Amelia A. Sheets, E(:q., ISB #5899 JEFFERSON CQUNTY. IDAHO
P.O. Box 277

477 Pleasant Country Lane

Rigby, ID 83442

(208) 745-9202 (t)
(208) 745-8160 (f)

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON
MAGISTRATE'S DIVISION

WILLIAM SHAWN GOODSPEED and
SHELLEE BETH GOODSPEED,
husband and wife,

Case No. CV 09-015

AFFIDAVIT OF ROBIN D.

Plaintiffs, DUNN RULE 60(b)

SHIPPEN CONSTRUCTION, INC,, an
Idaho corporation, and ROBERT and
JORJA SHIPPEN, husband and wife,

Defendants.

)
)
)
)
)
)
VS, )
)
)
)
)
)
)
)

STATE OF IDAHO )
)ss
County of Jefferson )
ROBIN D. DUNN, being first duly sworn upon oath, states as follows:
1. That he is the attorney for the named defendants in the above-captioned matter.
2. That various discovery requests were submitted by the plaintiffs to the defendants
in this particular matter. A portion of those discovery requests were “Requests

for Admissions”. These Requests for Admission were answered by the

defendants, but not in a fashion which was considered timely under the rule.

AFFIDAVIT OF ROBIN D, DUNN RULE 60(b)
Page 1




3. Pursuant to Rule 60(b) and the subdivisions thereof, the attorney and

undersigned affiant states as follows:

(a)

®)

(©)

@

)

The answers were provided by the client to the attorney, but he did not
submit the answers in the time period allowed by the rules.

The reason for doing this was there was a change in district judges at
such time. The undersigned was unsure which district judge would be
handling the matter and was waiting for a “Scheduling Order” on
discovery and other matters. Because of this delay in obtaining the new
judge, the undersigned did not answer, according to the rules, the
Requests for Admission in a timely fashion.

The defendants, through no fault of their own, have and did provide
answers to the undersigned attorney. The undersigned attorney was
willing to and the Court did order attomey fees on the Motion to Compel,
pay such fees because of his error and not of that of his clients.

The plaintiffs did provide a letter requesting responses to discovery
requests. The undersigned did provide those discovery requests, but a
hearing was held and plaintiffs were required to initiate said hearing. The
answers were provided before the hearing and the answers should stand
and punishment not be attributed to the defendants for the tardy response
of the undersigned attorney.

No prejudice has resulted to the plaintiffs in this matter because the case
is just beginning and discovery has not even been initiated by the

defendants. Due to the inadvertences, excuse, neglect or mistake of the

AFFIDAVIT OF ROBIN D. DUNN RULE 60(b)

Page 2



®

undersigned attorney, the requests should not be deemed admitted.

For another reason the requests should not be deemed admitted. Itis the
belief of the defendants that the incorrect party is named in the lawsuit.
Marriott Homes, Inc., was the actual general contractor and has not been
named in this lawsuit. For that reason, the undersigned attorney did not
answer the discovery as the discovery requests were inapplicable to the
subcontractor, Shippen Construction, Inc., and the individual husband
and wife. The discovery responses on Requests for Admission made no
sense because the correct party was not named in the lawsuit. As such, it
was impossible to answer the Requests for Admission in a proper fashion.
In hindsight, the named defendants should merely have denied the
Requests for Admission and/or answered that they were not the correct

parties in interest.

4.  For all of the reasons mentioned above, the answets propounded by the named

defendants should stand and not be deemed admitted without the answers

being provided.

5. The affiant believes that the answers are true and correct and had his clients’

agent sign the answers which were propounded to the Court.

DATED this ‘3¢ day of July, 2009.

2 LI A

Robin D. Dunn, Esq.
DUNN LAW OFFICES, PLLC

AFFIDAVIT OF ROBIN D. DUNN RULE 60(b)

Page 3




SUBSCRIBED AND SWORN to before me this ?&%’day of July, 2009.

J@mmﬁ i
Notary Public for Idaho
Residing at: UM)(.&)/[
Commission: ;||| ‘{‘

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 3¢ day of July, 2009, a true and correct copy of
the foregoing was delivered to the following persons(s) by:

Hand Delivery
X Postage-prepaid mail

Facsimile Transmission

/</D>)77'> S

o

Robin D. Dunn, Esq.
DUNN LAW OFFICES, PLLC

Weston S. Davis, Esq.
P.O. Box 51630
Idaho Falis, ID 83405

Courtesy Copy To: Honorable Gregory Moeller
Madison County Courthouse
P.O. Box 389
Rexburg, ID 83440

AFFIDAVIT OF ROBIN D. DUNN RULE 60(b)
Page 4




WESTON S. DAVIS, ESQ (ISB No. 7449) 2307 oo
NELSON HALL PARRY TUCKER, P.A. BRI o SRR
490 Memorial Drive A S I

Post Office Box 51630 SRS g
Idaho Falls, Idaho 83405-1630 R
Telephone (208) 522-3001

Fax (208) 523-7254

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

WILLIAM SHAWN GOODSPEED and
SHELLEE BETH GOODSPEED, husband and

Case No.: CV-09-015

wife,
Plaintiffs, RESPONSE TO DEFENDANT’S
CONVERTED MOTION FOR
VS. SUMMARY JUDGMENT

SHIPPEN CONSTRUCTION, INC., an Idaho
corporation, and ROBERT and JORJA
SHIPPEN, husband and wife,

Defendants.

COME NOW, Plaintiffs, in response to Defendants’ July 16, 2009 Motion to Dismiss,
converted by this Court to a Motion for Summary Judgment on July 27, 2009. Defendants’ motion
should be denied because material issues of fact exist regarding the liability of the named
Defendants.

STATEMENT OF FACTS

On April 24,2006, Robert Shippen, apparently as an agent for Shippen Construction, entered
a Member Service Agreement wherein he agreed to install a wastewater treatment system on the

RESPONSE TO DEFENDANT’S CONVERTED MOTION FOR SUMMARY JUDGMENT -1




Subject Real Property. Affidavit of Shellee Goodspeed, Exhibit “4".

On or about May 8, 2006, Robert Shippen, apparently as an agent for Shippen Construction,
applied for and obtained a building permit on the Subject Real Property (3709 East 319 North,
Rigby, Idaho) with Jefferson County, Idaho. See Affidavit of Brenda Monson, Exhibit “A".

At about that same period of time, Robert Shippen, again apparently as an agent for Shippen
Construction, applied for and obtained a Septic Permit from the District Seven Health Department.
Id.

Shippen Construction also contracted with Wilson & Associates Designs to design and
engineer the residence built on the subject real property. Id.

Throughout the years 2006 and 2007, Jefferson County performed a series of inspections on
the Subject Real Property, citing the name of the contractor as Shippen Construction. d.

On June 16, 2007, the Plaintiffs made an offer to Robert Shippen to purchase the Subject
Real Property, which Robert and Jorja Shippen accepted on June 17, 2007. See Affidavit of Shellee
Goodspeed, Exhibit “B”. While Robert and Jorja Shippen signed the Purchase and Sale Agreement,
they did not do so in a representative capacity for Marriott Homes, Inc. nor did they list their
contractor registration number. /d. Mr. Shippen did, however, list his email address as

shippenconst@yahoo.com. Mr. Shippen then signed an addendum to extend the date of acceptance

by the seller, and both he and Ms. Jorja Shippen signed a subsequent addendum to correctly identify
the Subject Real Property’s address. /d. He similarly executed the Seller’s Property Condition
Disclosure Form—again without reference to Marriott Homes, Inc.. Id., Exhibit “C".

Then, on July 2, 2007, “Robert Shippen and Jorja Shippen, dba Shippen Construction” signed

a Warranty Deed on the Subject Real Property to Plaintiffs. Id., Exhibit “D".

RESPONSE TO DEFENDANT’S CONVERTED MOTION FOR SUMMARY JUDGMENT -2




Further, Robert and Jorja Shippen were listed and signed as the Sellers in the closing
documents at the closing of the Subject Real Property, making no reference to signing in the capacity
of officers of Marriott Homes, Inc. nor making specific reference in their signatures to signing in the
capacity of officers of Shippen Construction, Inc.. Id., Exhibit “E”".

At the time of the sale, Robert and Jorja Shippen, husband and wife, were the record owners
of the Subject Real Property. Id., Exhibit “F”.

Plaintiffs have therefore named both Shippen Construction, Inc., the general contractor of
record on the subject real property, and Robert and Jorja Shippen, the record owners of the Subject
Real Property and the signatories at the time of the closing as the Defendants in the above action.

Defendants now move this Court solely by affidavit to dismiss Plaintiffs’ Complaint alleging
that Marriott Homes, Inc., not Shippen Construction Inc. or Robert and Jorja Shippen, was the
contractor on the Subject Real Property and that the case should be dismissed due to Plaintiff’s
alleged failure to name the proper party. However, such assertion is without merit, and therefore
Defendants’ motion should be denied. At the very least, this motion, together with the affidavits
filed contemporaneously herewith, creates an issue of material fact rendering summary judgment
inappropriate.

STANDARD OF REVIEW

Rule 56(c) of the Idaho Rules of Civil Procedure provides that summary judgment “shall be
rendered ‘if the pleadings, depositions and admissions on file, together with the affidavits, if any,
show that there is no genuine issue as to any material fact and that the moving party is entitled to a
judgment as a matter of law.”” Smith v. Meridian Joint School Dist. No. 2,128 Idaho 714,718, 918

P.2d 583, 587 (1996) (quoting LR.C.P. 56(c)); see also Avila v. Wahlquist, 126 Idaho 745, 890 P.2d

RESPONSE TO DEFENDANT’S CONVERTED MOTION FOR SUMMARY JUDGMENT -3



331 (1995). In making this determination, a Court should liberally construe the record in favor of
the party opposing the motion and draw all reasonable inferences and conclusions in that party’s
favor. Smith, 128 Idaho at 718, 918 P.2d at 587 (citing Friel v. Boise City Hous. Auth., 126 Idaho
484, 485, 887 P.2d 29, 30 (1994)). Based on the evidence, if reasonable persons could reach
differing conclusions or draw conflicting inferences, summary judgment must be denied. 7d. (citing
Harris v. Department of Health and Welfare, 123 1daho 295, 298, 847 P.2d 1156, 1159 (1992)).
However, if the evidence reveals no disputed issues of material fact, then summary judgment should
be granted. /d. at 718-719, 918 P.2d at 587-88 (citing Loomis v. City of Hailey, 119 Idaho 434, 437,
807 P.2d 1272, 1275 (1991)).

“The burden of establishing the absence of a genuine issue of material fact rests at all times
with the party moving for summary judgment.” Id. at 719, 918 P.2d at 588 (citing Tingley v.
Harrison, 125 Idaho 86, 89, 867 P.2d 960, 963 (1994)). In meeting its burden, the moving party is
required to “challenge in its motion and establish through evidence the absence of any genuine issue
of material fact on an element of the nonmoving party’s case.” Id. (citing Thomsen v. Idaho Ins.
Agency, Inc., 126 Idaho 527, 530, 887 P.2d 1034, 1038 (1994)).

“If the moving party fails to challenge an element or fails to present evidence establishing
the absence of genuine issue of material fact on that element, the burden does not shift to the
nonmoving party, and the nonmoving party is not required to respond with supporting evidence.”
Id. (citing Thomsen, 126 Idaho at 530-31, 887 P.2d at 1037-38; Badell v. Beeks, 115 Idaho 101, 102,

765 P.2d 126, 127 (1988).

RESPONSE TO DEFENDANT’S CONVERTED MOTION FOR SUMMARY JUDGMENT -4



ARGUMENT

I THE GOODSPEEDS ARE IN PRIVITY OF CONTRACT WITH THE NAMED
DEFENDANTS.

A party may only obtain relief under a breach of contract claim from those with whom the
party is in a direct contractual relationship for relief. Wing v. Martin, 107 Idaho 267,272, 688 P.2d
1172, 1177 (1984). This relationship is otherwise referred to as privity of contract—“those who
exchange the [contractual] promissory word or those to whom the promissory words are directed.”
Id. citing Calemari and Perillo, Contracts § 17-1 (2d ed. 1977).

In this case, Defendants allege Plaintiffs have failed to name the proper Defendants and the
case should be dismissed. However, Defendants have not directed this Court to any agreement
entered between the Plaintiffs and Marriott Homes, Inc. and Defendant bears the burden to show no
issue of material fact exists. Instead, Plaintiff has directed this Court to numerous documents
indicating a direct dealing with Robert and Jorja Shippen and Shippen Construction including the
Purchase and Sale Agreement itself, the closing documents, and the Warranty Deed conveying the
property to the Plaintiffs. See Affidavit of Shellee Goodspeed. Further, several public records of
Jefferson County acknowledge that Shippen Construction was the contractor of the Subject Real
Property. See Affidavit of Brenda Monson. Even if the Defendant were to produce documentation
implicating Plaintiffs somehow new Marriott Homes, Inc. was the general contractor, the operative
documents in this case are in Robert and Jorja Shippen’s name or in Shippen Construction’s name.
The documents produced in the Affidavits of Shellee Goodspeed and Brenda Monson should
conclusively establish that Marriott Homes, Inc. is not a proper party to this suit; at the very least the
existence of such documents creates a genuine issue of material fact as to whether the Shippens and

Shippen Construction are liable for fraudulent misrepresentation and whether they are in breach of

RESPONSE TO DEFENDANT’S CONVERTED MOTION FOR SUMMARY JUDGMENT -5



contract.

However, to the extent discovery continues to be ongoing, Plaintiff has petitioned this Court
for leave to amend the complaint to include Marriott Homes, Inc. as a Defendant to this action.

Because Robert and Jorja Shippen and Shippen Construction, Inc. have not been named
improperly in the above entitled matter Defendants’ converted Motion for Summary Judgment
should be denied. Further because a motion is pending to amend the complaint, Defendants’ motion
should be denied.

II. A CLAIM FOR BREACH OF THE IMPLIED WARRANTY OF HABITABILITY
MUST BE BROUGHT AGAINST THE CONTRACTOR RESPONSIBLE FOR THE
CONSTRUCTION OF THE RESIDENCE.

Even though the operative documents show Robert and Jorja Shippen as the individuals
conveying the Subject Real Property, a claim for the breach of the warranty of habitability must be
brought against the contractor responsible for the construction of the property. See Bethlahmy v.
Bechtel, 91 Idaho 55, 67, 415 P. 2d 698, 711 (1966). If however, the builder-developer of the
property exercised control over the construction of the property, then the implied warranty would
extend from the builder-developer. Tusch Enterprises v. Coffin, 113 1daho 37, 48, 740 P.2d 1022,
1034 (1987)

Documents of public record show Shippen Construction, not Marrnott Homes was the
contractor of the Subject Real Property. Shippen Construction contracted with Wilson Associates
Designs for the design and engineering of the residence. Affidavit of Brenda Monson. Shippen
Construction applied for the building permit and was the recipient of the county inspections. /d.
Shippen Construction entered the wastewater treatment system agreement for the subject Real

Property. Affidavit of Shellee Goodspeed. Shippen Construction is also referenced in several of the
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closing documents and in the Warranty Deed. Jd. Marriott Homes has done none of these.
Therefore, a genuine issue of material fact arises as to whether Shippen Construction, not Marriott
Homes, was the general contractor and how involved Robert Shippen was as a builder-developer on
the Subject Real Property. Summary judgment to dismiss the complaint is thus inappropriate.

However, to the extent discovery continues to be ongoing, Plaintiff is petitioning this Court
for leave to amend the complaint to include Marriott Homes, Inc. and Robert and Jorja Shippen
doing business as Shippen Construction as defendants to this action and to include a claim for alter
ego liability against Robert Shippen.

ATTORNEYS FEES
Pursuant to I.C. §§ 12-120, 121, and 123 and LR.C.P. 54 and 56, Plaintiff respectfully

requests an award of attorneys fees from Defendant for defending Defendant’s Motion for Summary
JTudgment on the following bases:

1. Defendant’s motion is not supported by any documentation, and is in fact directly
controverted by several records that are publically available which were made, completed by, or
submitted by Robert Shippen to the county prior to and during the ime of the purchase and sale

agreement or at the time of closing.

2. Defendant’s motion shows a genuine issue of material fact regarding the Defendants’
liability exists.
3. Defendant’s motion violates the summary judgment standard clearly setting forth in

Idaho Rule of Civil Procedure 56(c), that no genuine issue of material fact exists.
For these reasons, Plaintiff asks the Court to grant to Plaintiff all attorneys fees necessarily

incurred in responding to Defendant’s motion for summary judgment.
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CONCLUSION

For the foregoing reasons, Plaintiff respectfully requests that Defendants’ converted Motion
for Summary Judgment be denied and that Plaintiffs receive an award of their attorneys fees in

necessarily defending this matter.

DATED this /7 _ day of September 2009.

4VESTON S. DAVIS, ESQ.
CERTIFICATE OF SERVICE

1 hereby certify that I served a true copy of the foregoing document upon the following

this [/ day of September 2009, by hand delivery, mailing with the necessary postage affixed
thereto, facsimile, or overnight mail.

Robin D. Dunn Hon. Gregory Moeller
P.O. Box 277 Madison County Courthouse
477 Pleasant Country Lane P. O. Box 389
Rigby, ID 83442-0277 Rexburg, ID 83440
kg
(V'] Mailing
<1 Hand Delivery
[ ] Fax

[ ] Overnight Mail

WESTONS DAVTS, ESQ.

L:wsd\~ Clients\741 | .| Goodspeed\Response to MSJ.wpd
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WESTON S. DAVIS, ESQ (ISB No. 7449) T e,

NELSON HALL PARRY TUCKER, P.A. Sl g
490 Memorial Drive *’rFE' AN T

Post Office Box 51630 LRI
Idaho Falls, Idaho 83405-1630 B

Telephone (208) 522-3001
s Fax (208) 523-7254

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

WILLIAM SHAWN GOODSPEED and
SHELLEE BETH GOODSPEED, husband and

Case No.: CV-09-015

wife,
Plaintiffs, AFFIDAVIT OF BRENDA
MONSON IN SUPPORT OF
Vs. RESPONSE TO DEFENDANT’S
CONVERTED MOTION FOR
SHIPPEN CONSTRUCTION, INC., an Idaho SUMMARY JUDGMENT

corporation, and ROBERT and JORJA
SHIPPEN, husband and wife,

Defendants.

STATE OF IDAHO )
! SS.

County of Bonneville )

BRENDA MONSON, being first duly swom upon oath, deposes and states as follows:

1. I am an employee of Jefferson County, Idaho and work in the Planning and
Zoning Office in said county..

2. That attached hereto as Exhibit “A” are true and correct copies of documents
found in the Planning and Zoning office regarding the subject real property : 3709 E 319 N.,
Rigby, Idaho 83442,

AFFIDAVIT OF BRENDA MONSON IN SUPPORT OF RESPONSE TO
DEFENDANT’S CONVERTED MOTION FOR SUMMARY JUDGMENT -1



DATED this [[2 day of September, 2009

Brenda Monson

SUBSCRIBED AND SWORN to before me this / 0 day of September, 2009.

Wil
\\\\\ f///
\\
\\\ r‘YON D’q I/ /’//

\

S 2

S o'mﬁ’;p'a_ S otary Public
z N e Pos Residing at: B‘M&/l// »}6
=2, By B\’-‘&':ﬁo : Commission expires: ., // P> ,3

e

7, &
//, 7:47~E Y\s)

0
Pty e CERTIFICATE OF SERVICE

[ hereby certify that I served a true copy of the foregoing document upon the following

this [(2 day of September 2009, by hand delivery, mailing with the necessary postage affixed
thereto, facsimile, or overnight mail.

Robin D. Dunn Hon. Gregory Moeller
P.O. Box 277 Madison County Courthouse
477 Pleasant Country Lane P. O. Box 389
Rigby, ID 83442-0277 Rexburg, ID 83440
(Maild
] Mailing
E»Q/Hand Delivery
[ ] Fax

[ ] Ovemight Mail

WESTON S. DAVIS, ESQ.

L:\wsd\~ Clients\7411.1 Goodspeed\Response to MSJI (Affidavit - Monson).wpd
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7 “fferson County Planning & Zof\lg
243 East Fremont Avenue
Rigby ID, 83442

Date: 5/8/2006 . " Permit No JEF-06-05-07

Job Address: 909 Eack =19 Mockh

Lot 7 Block: Sib:  Woodhaven Div #11

Township: ~ 4N Range: 38E Sec: 14

Pin:

Owner
Name:

Address:

City, State, Zip: Phone:

Contractor
Name: : Shippen Construction

Address: 518 North 3950 East

City, State, Zip: Rigby, ID 83442 : Phone:

Designer
Name:

Phone:

Structure: New | Type: Residence

Dimension: 94X 39 Plot Acres: 1 Main/Foundation: 2000
Garage/Year: 888 Stories /X Wide: 1 2nd Floor:

Basement:  Full - Unfinished (2000)

Footings: ‘ Concrete Foundation: Concrete
Floors: . Wood Ext Walls: Masonry, Veneer, Stucco
Int Walls: Drywall - Ceiling;: Drywall
Roof: Comp Sh ' Heat: Gas

Insulation: Walls, Ceiling, Perimeter

In Flood Plain: No Certificate: N/A

Use: R—é, U,
Zoning: Residential /{&‘7//\ =~/ A e
. _ /‘ Issued By
Valuation: $161,272 .
Permit Cost: $1,470.57 / 7
10% Review: $133.69 P, ,//

Refund: $401.06 ' ph’cant Elaﬂamre




Policies and Violations for a Building Permit

Refund Policy. Jefferson County adopted the 2000 IBC, IRC and the IECC in April of 2004. Tt is
outlined in this ordinance that the purchaser of the building permit may be eligible for a refund if all
of the conditions of the inspections and building codes ore honored. This refund is issued after the
final inspection is approved and a certificate of occupancy is issued. This office will mail it to the
applicant or their representative after the completion of all of the paper work.

Expiration. Every permit issued shall become invalid unless the work authorized by such permit is
commenced within one hundred and eighty days after its issuance, or if the work outhorized by such
permit is suspended or abandoned for a period of one hundred and eighty days after the time the
work is commenced. An extension may be applied for in writing with an additional filing fee.

Completion of project. The applicant has two years from the issuing date to complete the project. An
extension may be applied for with in a minimal fee depending on the portion of work to be completed.
If the project is not completed within this time period the applicant will have to reapply for a new
building permit as outlined for all new building permits.

Unlawful Acts. It shall be unlowful for any person, firm or corporation to erect. construct, alter,
extend, repair, move, remove, demolish or occupy any building, structure or equipment regulated by
this code, or cause same to be done, in conflict with or in violation of any of the provisions of this
code.

Notice of Vialation. The building official is authorized to serve a notice of violation or order on the
person responsible for the erection, construction, alteratian, extension, repair, maving, retmoval,
demolition or occupancy of a building or structure in violation of the provisions of this code, or in
violation of a detail statement or a plan approved thereunder, or in violation of a permit or certificate
issued under the provisions of this code. Such order shall direct the discontinuance of the illegal
action or condition and the abatement of the violatian.

Prosecution of Violation. If the notice of violation is not complied with in the time prescribed by
such notice, the building official is authorized to request the legal counsel of the jurisdiction to
institute the appropriate proceeding at law or in equity to-restrain, correct, or abate such violation, or
to require the removal or termination of the unlawful occupancy of the building of structure in
violation of the provisions of this code or of the order or direction made pursuant thereto.

Violation Penalties. Any person who violates a provision of this code or fails to comply with any of the
requirements thereof or who erects, constructs, alters’ or repoirs a building or structure in vielation
of the approved construction documents or directive of the building official, or of a permit or
certificate issued under the provisions of this code, shall be subject to penalties as prescribed by the
law.

Agreement. I have read and understood the information outlined on this form, end I agree to all
above iTerns_‘,f". e

P

7
\
A
s,
\

Date /




Jefferson County
Building Department
Inspection Ticket
Name: £, I ) Permit No: Y e
“hy TaYdla) LrinSdvudsnn e i
Site Address: Lt*l“l Pi2| Time: ;) 2 ret gt »
deor Haye |2l “/‘ e jrk
Inspection Type: (Circle Inspectxon)
CLayout : Footing House Foundation
Garage Foundation Sheathing / Framing Insulation
Drywall Final Certificate of Occupancy
Y
Approval: “'Yes' No
Remarks: *“ \ . T er
"~ /L} A ) //{55;’(" ¢ /7((‘/;[ ! L{’/’ /{/ (T 1/’;‘"‘ /) !: y r = 1
:\"‘) i N N
7
Ty } AP ‘,
tospector: £y ) /([ o M0
S R
243 E. Frernqnt Avenue, Righy, Idaho 83442 — 745-9220
'\{. v b . " i [
. \
i j = Jefferson County
Building Department
Inspection Ticket ‘
VBT
Name: ‘ L o Permit No: - , s
Site Address: Time: T R
It A {
Inspection Type: (Circle Inspection) [UEnE— .
Layout .. Footing. /. House Foundation
Garage Foundation Sheathing / Framing Insulation
Drywall Final Certificate of Qccupancy
Approval: '/ Yes ,3' No

Remarks: 02 _ﬂ?/ F)[‘\ .

CoNTINOS 4 TATH

/’ /
Inspector: 7’{ HALN / i ;4 P, ,/Zi\,,
243 E. Fremont Avenue, Righy, Idaho 83442 — 745-9220




Jefferson County
Building Department
Inspection Ticket

Fepmrt * Posiep

Nam Permit No: 3
« Qhwon [t e e U907
Site Address Y~ . Time: -
"“((“U\ufﬂ L-U’f | Phcle 2 ([ Co Thig ‘7//{
Inspection Type: (Circle Inspection) e S
Layout Footing \H@mseﬁEQundanqn
Garage Foundation Sheathing / Framing Insulation
Drywall Final Certificate of Occupancy
Approval: @ No

A A4 RaA. A1 Tof

= v, i a7 |
W gAR  Ar 07

OF e / SHoeT wialls vt

)’*\ll
/[MMQI) /4 %/r/L
/

243 E Fremont Avenue, Rigby, Idaho 83442 — 745-9220

Inspector:

Jefferson County

Building Department
Inspection Ticket
Name:~ i o | Permit Neo: L
\ J ~\ { AL WL MR g e C e
Site Address: 1 | N Time: -2 LU \u
f'm\i 5100 N oL
Inspection Type: (Circle Inspection) '
Layout Footing\__ /. House Foundation
. Garage Foundation ﬁW‘ Insulation
a Drywall — Final Certificate of Qccupancy
Approval: Yes / No
PP (\_,..\-;//
Remarks: — j B / P
ARy ( -4 ,ZJ;! A et , SP e St
'3 7 / 7
‘7//‘/0 L( ;/',? {,/C /
; o /. /;,-,
/ i l
i / i / / :
Inspector: ," /’ v / ,\/ . _.,_)i
7 e }
L.

243 E. Fremdnt Avenue; Rigby, Idaho 83442 — 745-1387




Jefferson County
Bulldmg Department
L Inspection Tlcket

Name: < A Permit No: P

Duooen L5isT it~y

Site Address: L e Time:
m TR £ A

7 .CC jFleg o L

Inspection Type: (Circle Inspection)

... Layout , Footing House Foundation

Garage Foundation Sheathing / framing > Insulation

Drywall Final ; Certificate of Occupancy

Approval: ( Yes 5 No
, e

\./

Remarks:~\\ ;

. . R ~ { ) e i
Das SAraps. ke e seed e d

R A : . . '
St il . - f ~. | v Yo : {
X Sy - AN i S HAAN . .- S e G
R AT L S [ . -4 P T VI S I
< -
. . ' B v

Inspector: LQ ' Lo e Ay [ g

Jefferson County
Bmldmg Department
Inspectlon Ticket

Name: . - ; ¢ Permit No_:,( LTy e e~
LAY —' CeN a7 oy Nl Lo (T

Slte Address: = o~ - : \‘ - T e .
5 7 7 At YA SO0 e s 20

~ Inspection Type: (Cnrcle Inspecﬁon)

Layout , Footing House ,Eoundatmn

Garage Foundation Sheathing / Framing - Insulation

Drywall Final ' Certificate of Occupancy

Approval: @ - No

]

Remarks:

—

e

.
— e P——
TSP L LA

,_’? /’ 5 /"

Li

Inspecth»f//‘) AZZW L / | \:;’/
]

4
243 E. FremontAvenue. Righy, Idaho 83442 - 745—1387




~ Jefferson County
Building Department
Inspection Ticket

Ly ! 'Li} .
Name: . . . ' L = Cn Permit No: g o
v - R s . ' <™ L Y - N s s - " < f’ i
I e T T A T A A Dol / 7.) ML 7‘

S'teAddrws: N s e Time: .- ~ S
' Etlecl -1 ﬁ OO T s b

Inspectmn’l‘ype (Circle Inspection) - R T

Layout . . .. . ... Footing _ House Foundation

Garage Foundamm - __Sheathing / Framing - Insulation
. Drywall > ; Final . Certificate of Occupancy

= g
N

-

: Appfoval: XYes | No

2l
-~
-
j &
~
~.

. ) 1
ot q i) R A

el

Remarks:.s‘/ﬂ / / — P f A PG
& oo ) ECEEYY Hovise la Goavase cnarr &5
-/ J o7 S T

/’/c)b\ S

i IR ) (.',-.')

\@J’VY ‘{\/\rv\“x gl i fv' mvb\ Lr’” g Caipy Loetelye > EETH = TU S

: /
Inspector: / / ( / 7 ,(

243 E. Fremont Avenue Rigby, Idaho 83442 — 745-1387
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Jefferson County
‘Building Department
Inspection Ticket

Name: M onon Copalpodnon | P TR - Q-0 0F

Site Address: bo\ e ")|O\ N %“UR | Z“PJ IOO

. Inspectlon Type (Circle Inspection)

Layout - Footing House Foundation

Garage Foundation SW Insulation
Drywall : Certificate of Occupancy
3 Seado

AN =y
Approval: Yes ((:1_\15 ) ' '; | Py

Remarks' i ey ‘ R [ — )
;{/o S [ oA /’w AT o L Mo e oL
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243 E. Fremont Avenue, Righy, Idaho 83442 — 745-1387




May 23, 2006

Shippen Construction
518 North 3950 East
Rigby, ID 83442

To Whom It May Concemn:

The County assigned street address for Building Permit JEF-06-05-07 will be as follows: 3709
East 319 North (Woodhaven #1, Lot 7, Block 2). To determine city and zip code you must
contact the Post Office and notify them of your new address. You must also notify your utilities
and other correspondences of your new address. This office has notified the Assessors Office
and Enhanced 911.

If you have any questions, please contact the Planning & Zoning office at (208) 745-9220.

Sincerely,

2071l Qo

DaNiel José
Planning and Zoning Administrator
Jefferson County

MAILED
BMAY-3 8 2005



Building Department

210 Courthouse Way, Suite 170
Rigby, Idaho 83442
208-745-1387

208-745-1386 FFax

February 19, 2008

Shippen Construction
518 North 3950 East
Rigby, ID 83442

To Whom It May Concern:

Re: JEF-06-05-07

This letter is just to remind you that your building permit is only good for two years. It
will be expinng in May of 2008. Our records indicate that your last inspection was February 15,
2007. If you would like to schedule an inspection please call us at the number listed at the top
of the page ' '

If you have finished the structure please let us know so a final inspection can be done,
and the paper work for this permit may be completed and archived. If you have any questions
please call the Jefferson County Building Department during regular business hours.

3

Thank you,

4

~ James A. Lync Kk
Jefferson County - ?&ﬁ%}-( G YA

Building Official Lot aunios
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DISTR{ SEVEN HEALTH DEP
SEPTIC PERMIT ¢ -} S
TNOTE® 12115 PERMIT 15 ONLY VALID FOR ONE YEAR FROM DATE OF ISSUE and IS NOT TRANSFERABLE

Installation shall comply with all the requiremenis of Idaho ‘s Individual Subsurface Sewage Disposal Regulations as stated below.
‘Failure to install the system in compliance with permit may be grounds for disapproval and may result in further legal action being taken.

. CDP No T-Code: - o Time: ” Permit No *4 S ~ i L
. Receipt No
Permit Issued To: Name ! ’r A ~._f N v Phone
For Location:  Address City T Zip
Legal Description: 1/4 Section Section ¢ Township_ % A’ Range % :7"

i Subdivision_ 14 2wt rw e, Lo KOF ”Tf ;~’3"[‘4"0t’ 7 Block &7
] SEPTIC TANK SPECIFICATIONS (minimums) 1
Size of Septic Tank: gallons Multiple tank (If using or required): Total gallons

. : First tank: gallons Second tank: gallons

" Pump Chamber (If required): gallons ATU: Company: _fis e narr o Model: _ 7% 7w
L SEWAGE DISPOSAL (DRAINFIELD) SPECIFICATIONS (minimums)
. '..'Type of Standard & Basic Alternative System Permitted:

il A
Type of Complex Alternative System Permitted L LA e {1 ©
[

s A
MAXMUM DEPTH OF EXCAVATION . :‘: Feet DISPOSAL AREA SIZE:

: A Sq. Ft.
i SOIL TYPE: AMim St o o ‘APPLICATION RATE: __ /- 7 gals/day/ﬂz
DISTANCE TO NEAREST SURFACE WATER (explanation):
SPECIAL CONDITIONS |

*INSPECTION REQUIRED BEFORE COVER*

I hereby agree that the system will be mstalled as per the permit and will not make any changes from the permit without written

P approval from District 7. I also hereby authonzc acccss to this property for purpose of inspection. ! :
. Apphcant/Agent Signature X F e Date: & A
# Date Issued: .. { -

"{ISSUED BY EHS .

Expiration Date:

H
Other requirements on reverse side of permit 02/02/05
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To» Jefferson Planning and ZoMing

Bo'n Shippef\ Jra.lk‘ed 40 mé, 0(\_+ht
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WESTON S. DAVIS, ESQ (ISB No. 7449) N
NELSON HALL PARRY TUCKER, P.A. Y
490 Memorial Drive

Post Office Box 51630

Idaho Falls, Idaho 83405-1630

Telephone (208) 522-3001

Fax (208) 523-7254

Attorneys for Plainti ff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHQ, IN AND FOR THE COUNTY OF JEFFERSON

WILLIAM SHAWN GOODSPEED and
SHELLEE BETH GOODSPEED, husband and
wife,

Case No.: CV-09-015

Plaintiffs, AFFIDAVIT OF SHELLEE
GOODSPEED IN SUPPORT OF
RESPONSE TO DEFENDANT’S
CONVERTED MOTION FOR

SUMMARY JUDGMENT

VS.

SHIPPEN CONSTRUCTION, INC., an Idaho
corporation, and ROBERT and JORJA
SHIPPEN, husband and wife,

Defendants.
i
STATE OF IDAHO )
. ss,
County of Bonneville )

SHELLEE GOODSPEED, being first duly sworn upon oath, deposes and states as
follows:

L. I am one of the Plaintiffs in the above entitled action.

2. That attached hereto as Exhibit “A” is a true and correct copy of Member Service
Agreement entered between Shippen Construction, Robert Shippen, and Effluent Technologies
Inc., recorded on the Subject Real Property which I obtained from the Jefferson County
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Recorder’s Office.
3. That attached hereto as Exhibit “B” is a true and correct copy of the Purchase and

Sale Agreement, together with the applicable addendums, between the Plaintiffs and Robert and

Jorja Shippen.
4. That attached hereto as Exhibit “C” is a true and correct copy of the Seller’s

Property Condition Disclosure signed by Robert Shippen, myself, and my husband, which |

obtained at the closing of the subject real property.
S. That attached hereto as Exhibit “D” is a true and correct copy of the Warranty

Deed from Robert and Jorja Shippen, d/b/a Shippen Construction granting the Subject Real

Property to me and my husband.
6. That attached hereto as Exhibit “E” is a true and correct copy of several of the

closing documents I received at the time of closing on the Subject Real Property listing Robert

and Jorja Shippen as the Sellers of the Subject Real Property.

7. That attached hereto as Exhibit “F” is a true and correct copy of the Deed of
Reconveyance 1 obtained from the Jefferson County Recorder’s Office, indicating Robert
Shippen and Jorja Shippen, husband and wife, as the owners of record of the Subject Real
Proeprty prior to the property being conveyed to me and my husband.

DATED this £#% day of September, 2009

(—\

LLEE GOODSPEE

SUBSCRIBED AND SWORN to before me this [22 day of September, 2009.

AWy,
/,
O

\

NeSTON 5,7,

TR\ s /
§\\\ \E 41”6*///% e —
g QOTAQL-,.' z Residing at: Bmﬂﬂz’//c, [01445«
S i wmee [ = Commission expires: 2//@//3
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CERTIFICATE OF SERVICE

[ hereby certify that I served a true copy of the foregoing document upon the following
this lo day of September 2009, by hand delivery, mailing with the necessary postage affixed
thereto, facsimile, or overnight mail.

Robin D. Dunn Hon. Gregory Moeller
P.O. Box 277 Madison County Courthouse
477 Pleasant Country Lane P. O. Box 389
Rigby, ID 83442-0277 Rexburg, ID 83440
(MM'/CJ()
[ ] Mailing
P<{Hand Delivery
[ ] Fax

[ ] Overnight Mail

STON S. DAVIS, ESQ. ——/

L:Awsd\~ Clients\7411.1 Goodspeed\Response to MSJ (Affidavit - Shellee).wpd
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“wal]mNo.

) Orzl 24, D00 L

. 348029 A Liyx O'Clock 2 n
- CHD'STINEBOULTER

0. Recorder
MEMBER SERVICE AGREEME\X:fs o Ml v
THIS AGREEMENT is made this A L/ day of ﬁﬂr /4200 A gy";nd

between. /:Q" ;, Con ;é whose address S g G0 = A,
(hereinafter #éferred to as “Owner” or ¢ ‘Member™), and EFFLUENT TECHNOLOGIES

INC., an Idaho nonprofit Corporation (hereinafter referred to as “Company™).

RECITALS

WHEREAS, Owner's land in the State of Idaho is such that a wastewater treatment
sysiem must be installed jn order to meet the requirements of the State of Idaho.

WHEREAS, Owner desires to install a wastewater treatment system manufsctured
by ALL STAR INDUSTRIES, LLC., which shall hereinafter be referred to as “treatment
system.”

WHEREAS, In order for the State of Idaho to approve the installation of the
‘treatment system’ as a satisfactory system, the State requires that Owner be a Member of
a perpetual organization which will provide for the inspection end maintenance of Owner’s

system,
NOW, THEREFORE, Owner and Company agree as follows:

(1)  Upon jnstallation of the ‘treatment system’ and the executien of this .
Agreement, Owner shall become 28 Member of the Company.

2) Owner shall pay its share of maintenance, service, and management fees
(hereinzfter collectively referred-to as ‘assessments') in order to provide for
maintensnce and repair of Owner’s trestment sysiem in perpetuity and
operation of the Company. Owner shall pay & §75.00 fce at the time Oweer
purchases 8 treatment system.

(3)  Qwner's obligation to continue as a Member of the Company and pay for the
agsessments shall continue unless thc requiremcnt iy eliminated by the State
of Idaho.

{4) Owner is required to kecp the treatment systexn on his premises operating in
good condition, Some repeair or replacement costs may not be covered by the
service sgreement.

(5)  This ebligation on the part of the Owner shall be perpetual and shall run
with Owner's land (i.e. appurtenant) described in “Exhibit 1”* which is
attached hereto and incorporzted herein by reference. A copy of this
Agreement will be recorded to evidence the obligation of Owner and
Owner's heirs, successors, assigns, transferees, and grantees to be 8 Member
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of the Corzpany a=nd to pay the required ‘agsessment’.|Owner agrees to notify
the Company of the name of any new owner upon the [Transfer of the
Owners propcrty.

{6) Owner agrees that company is entitled te havez lien famst the property-
described on Exhibit “1” for any assessments not paid| for maintenance of” the
‘“reatment system’. Company shall alse be catitled to bring court action to
collect any delinquent assessments owed by the Ownef for maintenance,
service, and entitled to past due fees together with interest; cost, filling feea,
and’ attormcys fees in any action, demand, or proceeding to recover unpa)d
fees.

" .(7)  Ovwner agrees that Company, and its successors, agents, and assigns, and
. . casement on Owner’s property, more fully described jn “Exhijbit 1” ta
c install, access, jnspect, maintain, and service the ‘treagment system,’ along
"with performing annual sampling of effluent and peripdic sampling of the
Settled'selids in the acration chamber on the property

(8)  This agreement is cerperate and shall be govcmcd by fthe articles and by
laws of the Company. :

CERTIFICATE OF MEMBERSHIP

A copy. of this Agreement shall be the Member’s Certificate of Membership for the
‘treatment system’ installed on the land descnbcd n ‘Exhqu 1’ for the purpeses of

(hefompany

-~ -

i IN WITNESS WHEREOF, the parties have sxgned this sgreepent effective the day
' and year first written above.

EFFLUENT TECHPEOLOG[ES, INC.

an Idaho Nonm ypontion
o o
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EXHIBIT -

(Easement)

Now on thiy .2 {z day of é”yé— 2028, S{% ?gﬁ R t'EZ . .
NE £ { o consideration of the sum -

Owner, whose address is _ S/ 2/
of Ten Dollars and other valuable consideration (the receipt of which is hereby acknowledged),.

grants to Effiuent Technologies, Inc., an Jdxho Nonprofit Corperation ( the “Company™) whose

roailing address is 3007 East 49* North, Idzbo Falls, 1daho 83401 aed to Corporations
succeesors, agents, and assigns, en eascment on the following described real property hifficient to

install, sccess, imspect, perform 2nnual sampling of effluent and periodic sampling of the
settled yo0lids in the aerxtion chamber, maintain, And service the treatment system while it
remeiny on the property.

L T BH D thidbaen Crak

Jegal description of the property
IN WITNESS WHEREOF, Owner sct his‘her hand the day and the yesr above written

STATE OF IDAHO )
S.S.
COUNTY OF\JC
+ On this 2 dav of / 026 _, before me a Notary Public, personalty
o me known to be the | person described in and who executed the

appexared

foregoing instrument, apd acknowledged that he/she executed the name as bis/ber free act
deed.
IN WITNESS WHEREQF, | have hecennto set my hand and lﬂ'xed my official seal

the day and year above written.

S 2, A2 gen
\‘\. _}G IA /(/'/{, / £ i d

.etmna.,\a

% ENOTARY PUBL
RESIDING AT: Zeu/_r//we; —ZD##)

:\My commission expires: 00"2,1 - ekl &
Az:

..4‘\,\‘-.'iu§”fi,l;/,,_
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RE-21 REAL ESTATE PURCHASE AND SALE AGREEMENT @

THIS 1§ A LEGALLY BINDING CONTRACT. READ THE ENTIRE DOCUMENT INCLUDING ANY ATTACHMENTS. IF YOU s i
HAVE ANY QUESTIONS, CONSULT YOUR ATTORNEY ANDIOR ACCOUNTANT BEFORE SIGNING.

0# 24051188 DATE _june 16_2007
LISTING AGENCY WinStar Really Office Phone & 208-529-8888 Fux #
UsngAgnt Dave Chapple ~ E-Mai Phona 8 208-381-00R1
SELLING AGENCY _Coldwell Banker Eagie Rock DMcaPhone # 208.679.4887 Fax# 208-523-0202
Seling Agent _Ran r E-Mal_randys@raslestate-eastidaho.com  Phom# 208-589-4162
1. BUYER: _Wilian S ispeed & Shellee B, Goodspeed. husband & wife (Herslnaltes called
"BUYER") 891968 10 purchese, and the undersigned SELLER sgroes 10 sl lowing describod roal setate hareinalter reforred to 6o "PREMISES™
COMMONLY KNOVWN AS E. Coy Y.
n Counly. 10, 2p B3442  legully describod as; Lof 7, Block 2, Woodhaven Creek Estates
OR Logal Description Attached a3 addendum # _NA (Addandum must sccompany original offer.)
2. §_“*+*=272 000.00 PURCHASE PRICE: Two hundred seventy two thousand DOLLARS,
payable upon the lofowing TERME AND CONINTIONS ( ol inciuding closing cosls ) ©
3. FINANCIAL TERMS: Note: A+C+D+E must add up to lotal purchase price.
§__tneee2d 500 Of) (A) EARNEST MONEY: BUYER harby deposits Tywo thousand five hundred OOLLARS aa
Eamnast Monay evidencad by: (] cesh Di{p i cheok ] caahlors chack [ ] nota (due dala): _NA
o _NA and a racalpl ls hareby acknowlsdged. Eamasl Money 10 b depcaited
In trust scceunt [Jupon receipt, or JJG upon acceptancs by al panles and shall be hed by: (] Listing Brokar D Selling Broker
Dother NA for the benafit of the parties herslo. Tha responsibia Broker ghall be |

{B). ALL CASH OFFER.HNO [] YES H this ts an ail cash offar do not compiste tines 32 through 61, fil blsnie with
"0” (ZERO.} (F CASH OFFER, BUYER'S OBLIGATION TO CLOSE SHALL NOT RE SUBJECT TO ANY FINAKCIAL CONTINGENCY.
BUYER agress lg provide SEt LER within_NA buginess days from the dale of occaplanca of this agreement by all pariles, evidenca of
aufficient funds and/or procesds necessary to closs transaction. Acceptahls documentition Incluges, bul iz nol irited o, 8 copy of a recent bank of
finonclial stalemant or contract(a) for tha sale of BUYER'S current residanca ar ofher property 1o ba soid.

g wers {C). NEW LOAN PROCEEDS: This. Agraoment fs cantingant upen BUYER the fallowing Gnancing:
FIRST LOAN of § dhédteasner 7 00 00 nol including mongege Insurance, Uewagh | ] FHA, [T] VA, D CONVENTIONAL, [T] IHFA,
RURAL DEVELORMENT, [_] OTHER _NA with interest not o exceed 7.() % for aperiod of 30) _ year(s) ot ]iFiced Rate

[ ]Cther _NA BUYER shall pay no more than Q. _poini(s} plus origination fee If any. SELLER ahall pay no morte than -0~ __ paini{s).
Any raduction in poirts shall first nocrus to the benafit of the [ ] BUYER |_| SELLER [] Divided Equaty JR{NA.

[ SECOND LOAN of § amsebitbtan) () with interest nol o axcosdA % fora perd of NA __ year(s) & [ Fixed Rata

[Jone MA BUYER shall pay no more than poini(s) plus odgination fee X any. SE shali pay nomore than NA _ painifa). Any
reduciion In poims shall first accrue to tha benefit of the | | BUYER [ ] SELLER DDWEqiﬂy NA_

‘3 LOAN APPLICATION:BUYER J{hes apoiied ] shail apply far such losn{s) within_NA _busiess day(s) of SELLER'S scospiance. Within 5
businesx days of asl acoeplance of all parlus. BUYER agrees o furnleh SELLCR wilh g writtan confirmation showing lender approval of
credi report, ncoms vertication, dabt ratios I § manoer accaptable to tha SELLER(S) mnd subject only 10 satisfactory appraisal and final lender
undereritlag. If such written confirmaton i not recaivad by SELLER(S) within the strict ime slicitad, SELLER(S) may ol thei oplion cancel this
agreemaent by acllfying BUYER(S) in writing of such canceliptionh within 2 busingss day(s) after weitien conllrmation was requived. If SELLER does
nol cancal within the sirict fime period specified B3 act forlh heren, BELLER shall ba doomad 1o heve accepted such writian confirmation of tender approval
and shat be deemed 1o have slaciad lo pracead with 1he rsmaction. SELLER'S approval shall not be unrsasonsbly withhald. If an sppraizal is required
by lender, the proparty moust appisise at sot less than purchmss price or BUYER'S Eamest Money may be retumed at BUYER'S requesl. S8UYER
may alsd apply for & oan with dif¥eroni condiions snd costs and ¢close.ransaction provided el other ferms and conditions of Lhis Agreemeni are
Iullled, 2nd the new loan does nol NCTeese the coals or requdremonts o the SELLER

FHA | YA: if oppiicadie, It Is expressly agreed thal notwkhstanding any other pwovislons of this contract, BUYER shall nal be obligated in compiste the
purchasa of the properly described hersin or 10 Incur any penaly or farfelure of Emmest Money dapoells or olharwiss unlesz BUYER has been given In
accordance with HUD/FHA or VA requirements & writton stalemant by the Faderal Housing Cammissioner, Veterans Administration or a Direct
Emmnh:ddvzuutm the sppraized value of the propeny of not lass than the sales price as staled kn ihe convract SELLER agrees lo pay fees
requl o

S Hevbieati() O0 ©). ADDITIONAL FINANCIAL TERMS:
Addltional financlal larma are speciiled under the heading “OTHER TERMS AND/OR CONDITIONS® {Sacton 4).
Addifional inenciyl terms are conlained In 8 FINANCING ADDENDUM of seme Gale, allachod herelo, slgnad by both pertias,

$_ ==it5d 800 00 @) APPROXIMATE FUNDS DUE FROM BUYERS AT CLOBING (Nof Including clozing costs): Cash st closinp
to bo pald by BUYER at cloaing In GOOD FUNDS, Includes: cash, electrusic iransfar funds, cartiftsd chwck or cashler's check. NOTE: X any
of above Joans buing Assumad or laken “sobject 10°, any nal difforoncoe batween tire spproximiate balancas end the actvel batence of sakf loan(s)
:MMMp:Marw?(umwwDCwn s Cetdified Check -

BUYER'B Inftlada ( "~ ("" SELLER'S inllals ( X ) Dale

i form s printed ands debibuied aha Associviion of REZALTOMSS, ke Thia farm hex ot dkmgnad for pad i provded only for uaw by /sl eslate (xodts LoNal wio e Mamirs of Ke
Nationed Asstrciation ALTORS®, UNE Y ANY OTHER PERAON 1S PROMIBTED. Copyrighl kvt Assoclsilon uf REACTORSEL s, Al Aghts reasfvad.
RE~21 RESOENTAL PURCHASE AND SALE AGREEMENT PAGE 1 of B LY, 2000 EDIDON




06/18/2007 HMON 15:59

FAX ~ 71737952 Bmitha#142 ‘ @oog/o1z

Jun 17 D7 03:48p Roberl D Shippen SHIPPEN 208—745—8241 p-1

EEBYW K UHYHUY N BUY R Y BB aEaran2dy 4.,

-
-

ZEBBQIRSBB!QDH'BE!HQ!B_A&QA&:BA

N PO g ———— e

Boivg Agent Randy Stoor E*'M.M_ML._W Phora #2&8:559&5?_,,%
1. suveR:_Willlam S, Goodspaed & lag B, Goodapeed {Hareinatiar callod

“BUVYER") agloas i purchave, gnd e «mdumgmd sEu.E,R ogrm 1o 3 of tha foe vul ostale hotolrotice rofeirad Lo s "PREMISES”

COMMONLY KNDWN AS J%S;h

Counly. 10, Zip_Bad42 legully dascribed 3. _LOL 7, Block 2, Woodhaven Creek Estates
mwmmmw-mm«ma NA ___(Addendun swisl ompmny orlging olffer.)
2§ **~272 000,00 PURCHASE PRICE: Two hundred seventy two thousand. DOLLARS,

poyable upan tho {aiioering TERME AND CONDITIONS { nutinduding closing coats }
3. FINANCIAL TERMS: Nota: A+CHDHE mant add up bo total purchass price.

3 sewemes BON DAY EARKEST MONEY: BUYER harsby deposits. Two tholisand five hundred DOLLARS aa
Emmuuwud«mdbr [cash Diparmons check [ ] coshior's chack [_] nota (due dale): NA
Octher 8nd 8 roeqpt Is hareby acknowledgod. Earnost Moasy 1o be daposiied
In trws1 account [ Jupon reesipt. or J%, Upon occapienca by 2B parfes. and shol bo heid by: | ] Listing Broker DA{ Swling Broker
omar NA for tha beautit of the parties hareko, The isspansible Broker shall ba 3oy Vot Coltizall Ranker Eagaick. .

(B). AL, Gan DFFER: DN [T] YES I sws Is an all canri offer do not complvte tieas 32 through 81, Ml blanks with
ol ¢=m.) IF CASH OFFER, BUYER'S OBLIGATIIN TO G LOSE SHALL NOT BE SUBJECT TD ANY FINANGIAL CONTINGENCY,
BUYER agrss 1o pravide SELLER within_ N A wmdayﬂmhb\-dmmdhh“mwbyalm vidancs of
wuffcipot funde endior procends Y tn close table docurmentation inchides, butis not Brmited to, @ copy of a racen] Benk of
Mnanclal statemont or conlraci(s) for e nhdwYER's curron! rosldance or ohar propady 1o bre acid.

5_* ;c;. HEW LOAN MDCW s contingent upon BUYER otaining tre [oliowig
LOANof ovbdriep vl 4 ot inchuding mortiage ingurance, teough [ FRA, |:| VA CONVENTIONAL Omea

RURAL DEVELOPMENT, [ ] OTHER_NA with intecest ot o wxveed 7 () % for @ purdod of_Y[)__ year(s) at: JiFied Rate
o _NA BUYER stall pay no more shan (). _point(s) pius orgimalon fes if ony, SELLER shall pay no more tam_{)- __poini(s).

Any raduclion I polate shall linet 30crus 1o the bereM of the: [ ] BUYER [1) SELLER [ Dmasa Equuiy DR{NA.

Dsscouu LDAND! § semenevinen) (1) wilh interest nol o oxcesdd)A % ftarwperiod of NA _ years)sr [] Fiveo Rete
N% BUYER shall pay ne mare than pdinkis) plug onignebion Ite i gny, BE shal pay ho mare lhan_ NA  poini(s). Aay
rvdueUunlnp n¥s chal | (ks accrea lo e benefiloftha | | BUYER dSELLER ] Oivided Equatly IR NA.

LaAN mucﬁmou.ewenxm spphed ] xholl apply for Euch lean(s) within_NA busineat day{s) of SELLER'S acceptance, Within _§
huminosa days of Nnal dccoplemon of B porties, BUYER agroes o furnish S8ELLER with a written conflrmuatian showing lender approval of
credit report, Incomes vartication, dabl (xtios in w manner accapiabls io she SELLER]S) nad subjact only to sallafectory spprateal and final lander
underwriting. Il such wrillan confirmution iy not recelved by SELLER(S) within the strict time aBollea, SELLER(S) may 51 thair oplion cancal this
agreement by nollying BUYER(S) a writing of yuch cancellation within 2 businass day{z) afior writen confimnatian wep roquiced. if SELLER roes
ek concel within tha 3isict time period sgoolied as set (orth hemin, SELLER ahall bo deamd to have ecoopted such wikien confimiation of lowlar approval
and shall be dearmad to hve dedad i pricead with 1he wenssction. SELLER'S aporoval shall aot ba unreasonably withheld. I an sppreleal s ragulited
by lander, ihe property wasst ppreins st not lass than purchase price or BUYER'S Earnest Manay may be relomod st BUYER'S requosL SUYER
may aisy spply (ot 8 doan with different conditions art costs and close iraensaction provided el othar larmx and congltions of this Agregeen| sre
Lultied, snd ha Naw loap doos ol Mcrense Mwﬂswwﬁmmb SEULER

FRAJVA: If applicabls, | B exproasty A this! rchadibestancing mny dihar provislons of this contract, BUYER shall nol be obiigeted {0 complats the
purchaes of Bm property descrizad hersin or 1 [nour asy pahally or forfelkrs of Esmost Monay deposite or obsorvias unleas BUYER hes been ghen in
accadance with HUD/FHA or YA raquirements » writier stslemen) by the Federal Houslng Commisaloner, Velerana Adminisiation or a Dlrect
Enous-bn;rFl’:-AMu asting forth e appralsed wive of the pruparly of nat lesa than the ssles prioe ex atgled in Lhe contract, SELLER ugress 1o poy lees
requbad of VAL

§_ semrzerss {0). ADDITIONAL FINANCIAL TERMS:
AddRiondl finantinl s are specifiod under ha haading “OTHER TERMS ANLVOR CONDITIONS” (Saction 4).
Aaditong financial tarme are conlained In 2 FINANCING ADDENDUM of kene dits, stiached heralo, signed by both partins,

il E) APFROXIMATE FUNDS DUE FROM BUYERS AT CLOSING (Not cltiog cfosing ta): Gush al closing
1o ba by BUYER al closing n GOOD FUNDS, includes: caah, alectronic Tansler funds, cordind check or caubder’s chack, m_i; ¥ any
of &bove boans belng Assumod or lake “sudyect (o, any nol diferonces befwoes the spproximety bakyices ond the aclual basncy of said loan(s)

shai be edjussted o coSing of ecow in: () Cesh : Certified Check___. .
b )mé@f

BUYER'S Milalt ( s Leres et ( G225 X
Dy o 1§ pAIe and SRV aho Asatcindion of Mmmwmmwdwhuuummhmwnﬂ rallae el
Nadecin) Asgoxaybon

TORSA: YA BY ANY CTIRER PERSDN B P POMBITID. Copprighl Maha Asacckalios mmn.unm:--—a
RE-2t FESDRNTIAL PURCHASE AND SaLL ABREEMENY PAJE ( of 8
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RE21 REYDENTAL PURCHASE AND RALE ACRIEEMENT PAGE 2 of § JIRY. 2008 EQMON

PROPENTY ADDREDS: 318 N, 3709 E., Rigby, ID 83442 D& 24051188 0 0

4 mmmmnmmmns:mmmm c tol.hfwomnamcﬂurm. nomldbmlmnmdlmcmunmndn
wa-uhsddhdwprlumd . .._='.. i '1 g Iﬂ 1= = —ﬁ _r o be In working ¢ derat
Eosinyg, By lde piet) 3 W hrough in '-"'l.d Duvire withy) J- S'T_l' Or 1D _CION Lm- ot
A ""T!""!'TI’.’-TT eNHON Of COPIY —:-'-T-‘l-. he bwider In a standand workmankke maoner. Bulder 1o provid
stancard Bul -ﬁ'ﬂ Wammnty fo [THI mm*’r"’ﬂ
. Bylider 0 inciyde a central oanditioning gysiem. nat .""-]-I""m.’:'."l"'l' 0
) B O gelleach system around hoiy l K0 J'_'_‘ IMen &
idih mirore shove yanilias in roal 1177‘:'1 alh.

:‘ 0 -n“omn- T(om..l“ﬁ.?"! DOTOVERS 1D SCDEC SYRION) & W
3, v-"rrr*'mm'!mm.. ponginas 0 e aeradae untl cosing Buyers agree o hold tulidar hammiess.

6 ITENMS INCLUDED & EXCLUDED IN THIS 8ALE: A axleling Fdures snd Munge thal are miached o the procerty are W CLUDED IN THE PURCHASE
PRICE (snlasy exciudad bolow], and shell ba wenskerred ¥oo of lons. Thine inchude, but are not imitad to, all stsches ioor covorings, atlachad Lelavision
anannae, sxteVla dish and recehving equipmant, attached phumbing. bathrooss antd ighfing fbhueen. wiviow sorasne, Scrman doom, siumn windows, atonm coors,
&) Wi COVAMNNGS, Janige door openar{s) and FansmRler{x), edetor Uyes. DM or 8 vubbary, waler hapting agparatus §nd (bdures, altached Mraplace
equipmant, awninge, vexrtisling. pooting and healing systams, of rnged , ovenrs, builk-in Jstmeshes. fusi tanks and rigation Nduras vird squipmont, B8 walsr
vyslang, walls, opringy, water, wokye righty, ditches and ditch rights, 7 eny, hal ere aopurtensnt theralo thal are ADw on or used I connecion with the pranises
and shall be Included In e 3200 Lo pthorwiass provided hereln. BUYER choud salisfy himselihersell that the corusilion of ha inciuded llams ia accaptable. It
{3 agroed ihaf any Lo included In WYs seclion iy of howinal vakte i3 than $100,

gi '(\A). ADDITIONAL ITEMS SPECIFICALLY INCLUDED IN THIS SALE: _Flectric range/oven, buili-in microwave, disposal,
ishwagher.

(8. IYEMS SPECIFICALLY EXCLUDED IN THIS SALE_NOO6

& TIWLE GONYEYANGE: Tiie of SELLER i 15 be Gonveyed by wlimonty dood, mmymnwhwwmmwmlmmlw
righta resarvad in federsd Satanix, stale of ralroad deads, buliding or Lee resiridions, tuliding and zoning reguistione. and ord of sny gover i unlt,
and fpghse of woy and easementa e¢lebiished or of recesd. U, sncumnbyenoeas br defocts o be dis chmrged by SELLER mmxy be paid oul of purchase money at
dalo of Caing. No Bons, encumbrances or dalecis which are 10 be sischwrged or esaumed by BUYER or to which 1Ne is takeon subject 1. exdsl unfes otherwine

. apecifiod n this Agreemant,

7. TITLE INSURANCE: Thers may be types of titla lasursnce covarages avaiisdie oiher than thosa linted Dilow and parties to this
agresmani are advised to talk Lo a title company about any other coversges svaiiahle that will glve the BUYER additions! coveruga.

(Al PRELIMBARY TTTLE COMMTMENT: Prior to closing the wansaction, JSELLER or [ [JBUYER shall fumish 10 BUYER a prelminmry commitment of 8
o lasuranca policy showing the condiion of %12 Tile 1 eild premizss. BUYER _3___vutlonss auy(s) trow receipt of the prekminy commimant or
nol fowsr Lhan twesiy-four (24} hours prior bo elusing, within which 1o tbjeat in wriling [ e sonditan of the Wi o» set forth In [ho prolisvinery comiment. |f
BUYER does it 80 objocl. BUYER sl be deermred 10 have acroplad the canditions of the e, [t is sgresd that ¥ the the of 3aid pramizes 13 hal makelddie,
or cannol be e so within _7.___ bushhoss day(s) sfter notice ning & wiilan sat ol dsfect I8 dalivered ¥ SELLER, BUYERS Eacnest Maney
Seposk Wil be tetimed 1o BUYER and SELLER shail pay for the coat of e Inswance canceiislon [0, sacrow und lopdl loca, if ony.

aa)_ TITLE COMPANY: The pastios ugree MW Tise ©
= _Clark Siresl, Rigby, D 8344 T 2hall provide The Uie PoTicy wnd prwiminary [4por of Commimen.

STANDARD COVERAGEWEI'S POUCY SELLER ahall wilhin & reascrabie bme ufter cleaing Turrinds Lo BUYER a o lnsurance policy in tha
of 8w perchasy price of the p stobls aivd tnalrabie Hike Tubject to th Keas, encombancss and dafacts aisewhare ol oul in this
AmmudhawannwwmnuﬂmMMr-m The risk ansaned by the thle company In tha cardt
policy i (imXed ¥ matters of publlo moord. BUYER shall recsive & RTAVALTA Owsar's Poficy of Tlile lasuranca. A e compary, -lBUVER)-qu:Lcan
provide informetion sboud Hhe ovalishildy, desimbility, covamnmge and cost of various. Ulle insuranes coversges and andotaamenls. If AUYER desires title
cowersg e othof Bian Wur raquired by this parsgraph, BUYER shall insruct Closing Agency b wriling and pay sty (ncreasa in cos! unless olherwiss provided
harein,
). EXTENOED COVERAGE LENDER'S POLICY (Morigagse policy): Tha lender may requice thal BUYER (Borrow tr) Runish an Extended Coveraga
LonGer's Policy. Thia extanded covarsge kenoar's pojicy conaidecs maners of publc rectond and addiionally iInsures spainal cortain malsrs nol shovm in the
public record. This axtantded covarage lendsrs policy és aoisly for the benefi of the lender ynd only protecis the lender.

B MECHANIC'S LIENS - GENERAL CONTRACTOR SURE SI‘ATEIHT NOTICE: BUYER and SELLER arg haraby noliied (hat,

wubject W idsho Code JL5-525 of 3eq., & "Generst Candractor™ mus( grodde a Disc temant tox ho thal deccribes certaln riphts aftorded
Lo the homegwnes (8.¢- flon walvers, generas liabllity msurance, mdendod policies of titla hsunno- surety hond. and sob-costractor informalion). Tha
Discicsme Sussmant must banlv-mo B hreowne prioe 1o the Ganersl Conltracior aniaring Inle say conraot In ah MOV oacayding 2,000 with &
[ avnec)ax-construch Uon. ranalr, or other improvements 10 real property. of with a resldantiel ros! propenty purchaser for v purchese snd
s3le of newly consbsuciad pmnru Such disclosurs in the reapomiikty af the Ganeral Coniracior snd 1L s not the duly of your agent 10 oblein Ihik
infoamntion on your bedeif. You ars advized 1 consull with any Gansral Contraciot mubjact ta mmn Cade B5-525 ¢t 88q. regarding tha Gonaral

Contracior Dscicpurs Statament.
IWE‘SM(M_ %)Dﬂ: - b" SELLER'S Inhticds { 4’4; | S _)Dahé‘J,@ﬁz
Tols s is criviad prw Rased by Om M4 muuhn-gnmm--hmmhwm-mn-mun

of ARALTORSS. ne. Thiy Sorm
hwu%dﬂmutmmm
CumyigN Mot Artaciafior of REAL TORBM In2. AL ACALD weastad
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RE2S REFDENTIL PURTHASE AND BALE AGREEMENTPAGE 3 of § JULY. 2006 EOSTON
PROPEATY ADDRES: 319 N, 3709 E.. Rigby, ID 83442 . 0w 24051188
8. INSPECTION: :

BUYER chaoses I8 1o have inspacion [TJnol to hava Inapsation, I BUYER choouss ot 10 have Insgaction skip section §C. BUYER ahall
have the righl ta conduc §, lavestipations, Losls. Burveys snd cifor SlUdds 3t BUYER'S axpanse. BUYER shall, wilhin % bUsiness
day(s) of etceplance, complats thase inapectians nnc #ive 15 SFILER writlen bolice of Gsdpproved ol Usms, BUYER is sirongly od Lo exerclse
theae rights gnd o make BUVER'S oun aslecton of pr ionals with appvopsials qualificslions lo condutt Inepeciions of the entls propesty.

(Ii). FNA IHBF'EL'IIDH REQUIREMENT, ¥ appBcabhu: “For Vour Protection: Gel a Home Inspectian™, HUD 92584CN must bs Algned on of
thom of {kis mpr

(C). BATISFACTIOWREMOVAL OF INSPECTION CONTINGENCIES:

1). {BUYER dows ndt whhin the sirici ims period lpmlleu phvo o GELLER writlon notce of disaparoved flems, BUYER shal conclushvaly
bo doemod to heve: (3) pioted al Inspactans, inveatigaliona, review of applcatiia do end di Ba; (b) alacled to prucesd &ith tha
irahsackion and {¢) s sumtod wli lebifily. reapansi ity Bnd expenae tor repsire or covactions other Inan for Rams which SELLER has elhorwisa aglecd in
wriiing (o repakr or comrect.

2). if BUYER doep Wilhin the atricd Uims paiibd spocifisd giva 10 SELLER wrillan natico of dizappiovsd kams, BUYER ghall provide 1o
SELLER pwfuneat ssction(s) of written |nspection repurty. SELLER ¢hult have 2 buyinyss doy(3] in which o respond 1 wrking. The
SELLER, st thely option, may correcl [ha iloua as tpocifind by the BUYERS in Inak |atler or may slect nat 10 60 sa. If 1he SELLER agreat lo cevrach e
ome agkad for in the BUYERS latier, than Doth pariles agres thid they wilt conlinwe wilh Lhe ranaaction and proceed 0 clasing. This will remove the
BUYER'S lvapection contlagency.

3). i the SELLER siwcit not ta correct the dieapproved items. or does ndl resmona in writing within Lhe Uict Umg pariod specified. \hen the
BUYER(S) have he oplion of slther contnuing the Uunasc lioi withoul he SELLER baing responsile ler earrecing these deficliendes or ghdng the
SELLER wriftan ncdcs Wi 9 businaay doys that thay wil nd conlinue with e trenapction 8nd wil receive thair Earnest Money bock.

4). 1BUYER duoes not give such wailten notice of cencellgtion within $yo sidct fime periods specified, BUYER ahall gondusively be deamad
16 Aave sloziad o pracesd with s Irans aclion vathoul fepairs or comectinns olhar lhan for itams which SELLER has olharwisé agresd i wiitisg ko
repair vr covetl. SELLER shull make tho propecty avelleble for ail nspeciions. BUYER shall keop tho propesty [ree 3nd clsar of Eoan; indemnily and
hold SELLER haymiaas from ail llabifily, chims, demands, Gamages andt coxti and repal any demagss ariting from the inspections, No Inapeclions
mey ba mada by any grvarmmental Bedding of zoning intpscier or povenmsnt amploret withoul the prior consent of 3ELLER unlesy Iequlled by ocal
g !

10. LEAD PAINT DISCLOSURE: The sublect prapetly [ ] ts Dl s not defined as "Tarpet Housing” moarding laad-based palnt or lead-based puint
hazards., Il yos, BUYER heoretry scknowindges the Jollowing: (e ) R haa bean providad an EPA approved fead-Daned paint hazord Wnforimation

‘pamphiat, “Protect Your Famip F7om Lead kn Yaur Homa®, [ b ) recelat of SELLER'S [aclos ure of Informaton and Acknowlsdgment Fofm snd have

baen pryvided with of racords, lest reports or olher inlorveaton, N any, rsiated lo the prawsnce of lsed-bazed paint barasds on said propsety, ( c ) that
this contracl is contingent upan BUYERS right to have the proparty tastad {or lead-based psint hezerds 1o bo complatod no Ialer than

tr Gre: contingency will temingie, ( d ) that BUYER hereby | | waives [ | does not waiva Inls slght, { & ) that if kest results show
unzccapishiy Emounts of jead-hysad paing on he premisds, BUYER has tharighl iD cancet the coniracl subjact 1o the opion of the SELLER [0 be given
In wiRing) lo elost bo romows the [ead-basod point end commost tha prablom which mual be sccomplishod belars alasing, { 7 | thal i the sontrget i
tancelsd under this Clauss, BUIYER'S 6amesl monsy dapoal! Wil ba returwd to BUYER.

1. SQUARE FOOTAGE VERIFO:ATIOH. SUYER I3 AWARE THAT ANY REFERENGE T0 THE SQUARE FOOTAGE OF THE REAL PROPERTY OR
mvmu F SOUARE FOOTAGE IS MATERIAL TO THE BUYER, IT MUST BE VERFIED DURING THE INSPEGTION PERIOD.

12. SELLER’S PROPERTY DISCLOSURE FORM: U requiredby THe 55, Chaptar 25 Idaha Code SEULER shad wilhin tan (10) days aftar exracution
of tin Agresment Pravidge to BUYER *SELLER'S Praparty Disclosure Form® or T plable form. BUYER has recelved the *SELLER'S Property
Olsaloaure Farm™ o other acoeptable inm prics I yigning thia Ageament: [ Yas o ] N

13, COVENANTS, CONDITIONS AND RESTRICTIONS (CC& R'S): BUYER n responsibte lo abtsin and raviaw a copy of Ine CC& R's (if
sppicatlel. BUYER has rwviewed CCR R's. [T s DR Mo / .

14, SUBDIVISION HOMEQWHER'S ASSOCIATION: BUYER i3 gwam lhal memberablp In o Homa Owner's Assoclallon may be reqused snd
BUYSRR agrees 1o ablde by the Articles of Incorpacation, By-l..ud‘ s0d rutse and roguiations of the Arscciation. BUYER le further awae 1hat the
Property mey be Subjact I dssetemants isvie by the Muodatbu sﬁuﬁﬂ full In the Deceralion of Covenapls, Conditions and Restrictions,

BUYER hma md.ud Homoowner's Assoclsdon ent; [ ] N/A Association feesiues a1 § NA
por _NA - [Jeurer [O] seuER wAbmumrsum SET UPFEEOTS NA saginr praperty
rmmma ot § NA .

15. "NOT APPLICABLE DEFINED:" The letlare “n/a " "N/A.” "na..” and "NA." 25 usod hareln are sbbravisions of ther lasm “nol applieshbie.” Whe'e
this agrowment veoe the tewn “not applicable” or sn sbbrovistion thareo!, K shall be evivence that the parties have conismplatad certain (ool of
CoNGIIGNE and Narve Jakemined that auch fecly or condidama o Nl spply W ra agreament or wonsaclon hacan,

mnm'@_é_x Date 6"‘]&"“ BELLERS nikais ( ,EAT "X |Du/;'é7/d?

Asaccial dmmumu-mmmuumuwmum i Sl DIGRESONNY Wil M8 MOTRTS W h
e teemle i URE XY ANY OTHER PERSON 1 PROWSIID. CopntipM Mrho Aetocislion of REAL Wi Ak g | eserved.

Nevsoral Assccialion
RE2Y RGEDENTIG. PURCIASE AND SALE ADREEMENT PAGE Udl 8
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locaad ot Clark Syeet, Righy. 1D 23442 .
1f » Yong-larmn cacrow | colloction , Ian e long-term eaciow Rolder shallbe ~ NA

55‘5"!!!!!!’!!! BREE Y BR U KEX RERE XENUHNHAHLED HUB

RS2 RESDENTIAL MURCHASE AND BALE AGREEMENT PAGE 4 of £ X2.Y, 2500 £DITON

PROPERTY ADDRESS: 319 N, 3709 B, Righy, 1D 83442 i b 24051180

18, COSTS PAID OY: Cosls In nddition 10 thace Ixtad balow may ba incured by BUYER and SELLER palnsy ctharadge agreed haretn, ntpmmaﬂby
o or ragudred by lendar, o olfwrwice wlaled hereln, The balow conts will Bo paid as indicaled. Bome costs afe fubject Lo Kisa
AELLER stwwes (o pay up to § eerersersty (0ol lsndes requited repakr costa oady,

BUYER or SELLER hau the tplfion 1o pay eny lender required rapalr costy in axcess of this amoun,

¥

BUYER | SELLER | Sharwd N BUYER SALLER | Shared NA
Equally Bawady

Agpraisal Foa T bt Standard Coveragn Oweer's
Aporas sl Redupection Fes Tite b, Eddgadded Comocage

. Lutwder's Policy - Mecigayes POy
Clging E_.ra. adcisonat Tiee Covarsge
Lnoder Dacusrest Prapsrasion Funlip Tenk — Amaynt to be
Foeo Dwtonmined by Supplfer
Tax Sarvitey Fes Wl inspaction
wamm Sepic ¥opecims
Lasdar Racuind ingpactons beplic Puangicg
o o

Engle Policy (Extended)

7. OCCUPANCY: BUVERJi{dows [ dows nok intend to ccumy picoesty 83 BUYER'S primary rasitancs.

" FNALMLKMU(:M:TMSELLERMBUYERN-., o v of BUYER bla acresa 10 condudd w il welk
app 3 4 dey(s} pedr Lo Closo of azciow, NOT AS A CONTINGENGY OF THE BALE_ but
IwmmdnlthcBUYERMwmwwhmwbyWYERwSELLERManﬂdampmdnuun
dialy ths sama condiion os on neceplvce dale of this conwact. SELLER shall malo promises avalsbie lor the Mgsl wed tough and
Whmumnmmmwm:&vﬂMulﬂasmundmwmmmahmhphmmdummll
DUYER doos not 8 Finy) waik A DUYLR spacifically reloxsas the SELLER snd Brokei{y) of any Rebiity.

19. RISK OF LOSS: Prie; W closing of (ks wale, sl risk of knes shall remala with SELLER. In sddi shoaid the p ba st}
damaged by Hs or cihas deatructive cuuse prior Lo clasing, this ngreemant shall bs vold at the option of Lhe lUYER.

20 CLOSING: On or bafore the closing dute, BUYER and SELLER shal depouil with tha claing eganty of furds and nslrusrants neceasery to
oempiats thin anssctien. Cleeing means ihve dale on whivh oft 4 is ara gliver Sed or by an el and ths sale

prooesds ary avalabls o SEALER The closlna skl be no later then (Dale) 2.2001
Tha perlles agywe [t (e GLOSING AGENCY for th Wmufmmm

21, POSSESSION: BUYER anall be entited tn powssssion B upson closing or [Jaaia dme [asa[pu
Proparty 8oy end walor ssscesmernts (vsing the lzt Ss3eSNION 43 J bash), icnds, Interesl o) romenves, Bans, sncumbrancas of cbljations

S35UME0 ANO UGS S5 D8 (ro-retad a of WM——

22 SALES PRICE INFORMATION: SELLER s BUYER harsby peani penmiysion $o the brokers and efyer pany lo thic Agreonedl, |0 dacioas
xale data from his raneaction, luhmmgmmammbnmnm! Bowg of REALTORSS, multple Ryting sarvice, ks
membery, ks mambers’ prospecis. spprulsrs pad 0D (rilos sithal usors of rosl estales sales dets. The parbes Lo this Agiteman ackowiadge that

saies price Mionweton Conpiled s B feyull of this Agreemenl may ba provided 1 e County Axawssor Olfias by ithar pavty or by olther pany's Broker.

23, FACSTMILE TRANSMISSYON: Facaimiie of tn of any cignac onginst =y dsxion of any signed facsimile
ummlcnuﬂtdon muh-m-umdmwmnmlmlﬂw\ermu Ihe Cloving Ageucy, the pwUes with confim
Avile o bry atpning an CrQInBt documon,

BUYER'S tnlats ( ffl L‘:mmo -0 xumm(_%l____)m éMZ

I xw by pavigd el & Yl "Mmh‘hhni-hnmhﬂlw-ﬁhu—hﬂ-nhmm- womlen v .
Pl Aspucheion 1 ST FORIS, LIBT DY ey THER PEASON bb rAGRA T, .
Crupiat leaho Avvtciaiin Gl MEAYOHE e All dghes sepueet.

RE-TY RESGEWTIAL PURGHASI NTD SALE MSACEMGNT RACY 4 o8 QI 200 S0




0‘6/18/2007 MON 16:Q01 PAX I ‘173752 3m1.ths#142

PR —— -

Y pH Y YA NNy

Jun 17 07 03:52p Robert D Shippen SHIPPEN 208-745-8241 p.7

o3

P4 REZIRENERTAL FUNGHRSE LE AGRECEMENY FASE 3075

75 PROPERTY ADORESS: ,',1 Qu. A709 E., Righy, D 8%3% o 24051188
I 24 SINGULAR AND PLURAL terms eech include lha olhar, whan appropeiste.

BE¥SEAed g

SXEUUENHEHR B B U NEREHKY

25. BUSINESS DAYS & HOURS A busineays dey is harein daflned as Monday throuph Friday, 8:00 A.MK. lo 5:00 P.M. in the incal Lima 2one
whees tha subjeci reel property Is physically locatad. A bealnses day shal nol nclude any Satwrday of Sunday, nor shall & businass dey Inchude
any legal holiday recopnized by Uie slate of laaha a3 found in idsho Code §73-108. The linve i which any a{ required wnder this agreenent i 1o
be parfarmed shall be gompuied by excluding the data of axeculion and Inciuding (be last day. The lirst aay shall bg tho ddy @fles the dale of
ssaculion, if te [ast dayis 2 lagal haliday. thea Uie me Tar parforvance thall be tha naxd subssquent business day.

26. SEVERABILITY; Ln the case Ihal any one or mors of tha provisipas contained In this Agresment, or any 2pphcotion thaveof, stiall bre Hvalio,
[Rogel o ur_mf orceabis in any rozpact, the veidiy, egality or antorceabily of the ramaining praviskns shall ng! in any way be eftecied o impaired
Iharabyy,

27. ATTORNEY'S FEES: ! eliher pasty inRlates or dalends any erbilration or egal aciion or procaedinge which ara in any wey conngcted with this
:\orumt. Ine provelting purty sholl b entitiad (o recaver frum the noa-pravaling urtwononab!e costs end Morvey's tees, ncluding such coste wnd
eas an epponl.

28, DEFAULT: ¥ HBUYER defaullh In the parfcrmance of this Apeemaent, SELLER has the opilon of: (1) accapling iha Earmas! Mansy 2s lguidated
Jameges or {2) puruing any ethar hiwful sighl endior remedy fo which SELLER may be anlitied. If EELLER siecls to proceed under (1), SELLER shal)
maks demand ugon tha haider of iho Ewrnesl Meney, upon which damand sald holdor yhall poy tram the Earnesl MONOY (NG casts Incurced by
BELLER'S Brokat on behadl of BELLER and BUYER ralaled to the tranxaeilon, (ncioding. withois limRation, 1he costs of tRa insuranos, escrow laea,
vporaivel, cred reporl fass, Inspacton feea ond atioraey's foes; and sald hoidar shall nay any batance of tha Esrnes! Meney. one-hai to SELLER and
cos-nalla SELLER'S Brokar, provided thak (he amoum 10 ba pald Io SELLER'S Broker 3hel nui excevd tho Brokar's agraed [o commission. SELLER
ond BUYER specificaly ecknowisags ana agras thal # SELLER decls v accep! he Exmos Monay s liguidatsd damagpa, sieh chall hs SELLER'S
kala and sxelutive 1amady, and such sholl not ba considerod a permalty or fofeitura. it SELLER slocls to procead under (2), the haldor of the Eamaes]
Maney shall ba entilisd lo pay Ihw costs incurred by SELLER'S Braker on behalf of SELIER and BUVER raialad o the tanseclian, ncluding, without
fimiislion, e costs of Bickorsye e Jila insyrsnca, »3crow foos, sppraisal, crodil rapon 1003, iN3pecton fees snd atormey's foas, wilth any balancs of
Uw Etrnest Money 1o be held panding resclution of the mater. -

¥ DELLER delsulte, having appsover] s8I0 sale and f2its \o consunmats the Game a5 barain agroed, BUYER'S Eamast Money deposit shall
ba retumed 1o him/har and SELLER shall pay for Bve costy of Litlg invurancs, aecrow faes, appraisaiz, e16ail repon toas, inepection fae, brokarsga faux
and atiomey's fess, If sy, This thall nol ba cansidered gs 2 walver by BUYER of sy other lawful right ar remsay to wnich BUYER may os entitiea,

29. EARNEST MONEY DISPUTE ! INTERPLEADER: Notwiihstanding amy lermdnation of thix contract, BUYER and SELLER agros (hat in the avent
@l wny conlrovers y regarding tha Earnast Muney and thnge of value held by Broker or closing agoncy, valess mulwa wiklen Insbuctious are ivcsived by
the hclder of the Eamel Money end thiags of vaiue, Broker or clociig apancy ¢holl ot be required © ke gy action but mey awail sy procesding, or
al Broker's or clasing agancy's pplioy gnd sole diecretion, may lalecplexd gl partdes and deposil any mondes or things of valua into @ Couit of campatent
Jurladiclion and shall reoaver coust costs and reasonsble slomeys e,

30, COANTERPARTS; Thbia Agrasment may be ted In purle, E ting an ogroemant In counlorparts shatl moan the signawre of
lwo identical eoplea of lhe 3amo wgraement. Each ldenlical copy of an sgrecmant wigned in Ve rparts lu d d lu ba an ariginal, sna sl
Igantical coplas shall Ingainer conyBivio one and the soma insrumen.

31. REPRESENTATION CONFIRMATION: Check ane (1) boxm Sectlon ¢ andom(l)bo:hsocucaz beiow (0 Gonflm that & this ansacion, e
bmkonﬁ.) Isnhrad had the ihowing elalionship{s) with the BUYER(S) and SELLER(B).

Secilon 1:
A The brollerane working with the BUY ER{S) ks acting a8 an AGENT for 1be BUYER(S).
] & The brokerage working with the BUYER{S) Js acilag an a UMITED DUAL AGENT For the BUYER(S), without an ASSIGNED AGENT.
[JC The brokeraas working with the HUY ER(S} is acting  a LIMITED DUAL AGENT for the BUYER(E) and hazan ASSIGNED AGENT
scting solely on behali of ike BUYERLS).
] D. The brokerage working with [ BUYER{S] Is sctiog xa ¢ NONAGENT far S BUYER(S).
Soction2:
(A Tha brokersgs working with the SELLER S} & acting &3 3n AGENT far the SELLER(S).
[128. Tns brokerags wotking with the SELLER(E) Js 8¢ting & s LIMITED DUAL AGENT for the SELLER(S), whhaut sn A.SJUNED AGENT,
G Tra vrokerags working with they SELLER(S) s aeunn 33 » LIMITED DUAL AGENT for the SELLER{S) and has an ASSIGNED AGENY
suling solsly ¢n behalf of the SELLER(S), \
0. The brokseage working with the EELLER(S| In acting 2% 2 NONAGENT for he SELLER(S).

&ommmmmhummr— hvad, reed ang t Agency L Beochuay sdupied or npproved by he [daho tee! e oie commiciicn ang
how frm od whove, |» addition, sach pasy coediron that tha b ‘s y office polficy was tate avalable for Inspockon Bad muiew. EACH

mmmrmr HE 5 A CUSTOMER® AND I8 NOT REFRESENT ED) iy A BROKERAGE W”m IS A MONED WRITTEN AGREEMENT FOX AGENCY
REPREEENTATION.

(é/l C"“' §) Inlials Yoo C/ /2,
BUYER'S Inkiab X SELLER'S tﬁ?f £ —

phu farduing Muﬂm e T aws N1 baan GiENed kx 204 & previdea by
Po benle boyd cdo!o-:, WY AMY GTHER PCRBDA (A FAGHENYLA. Mmmmumam;.mm i AR taserved .
SULY. 2008 ED 0N

RE21 mxzammnssw LWTTA&;HI
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P21 REGIOENTIAL, PURCHASS AND SALE AGRERUINT PAGE ¥ o4 JLLY. 2000 ECITION
PROPERTY ADDRESS: 319 N, 3709 E., Righy, D 83442 0} 24051988
32. ENTIRE AGREEMENT: This Agresnsnt the antlra Agr t of the panias rozpecting jha matters boroin sot forth end supereedes ait
prior Atreemadnty telwean tha pariies respeciing such matiars. No waranGes, Incuding. withoot imitallan. any wasranty of nabiteblity, sgleements or
repregeatations not axpreasly 12t forth horein shall e bindng wpon oither parly.

33, TIME I3 OF THE ESSENGE IN THIS AGREEMENT.

. AUTHORITY OF SIGNATORY: I BUYER or SELLER i3 a corpocalion. pactnicship, trusl, estala, or glher enlity, e person exccullng tis
apesmont on Oy behal( wayrants hiy of her aathority (g do 30 and to bin@ BUYER or SELLER,

A5, ACCEPTANCE: BUYER'S offer js mnds owlgn tho acceptance of SELLER on or bafare Date) O&/1B/2007 at (Locol Time
L&

In which groperty |3 locaied) 36 QQ [:] M. If SELLER doss ot dccept fhis Agreemenl whhin the lime spaciflod, the onlire Earnes)
Sdomoy shall be refundad fo BUYER

36. BUYER'S MGNATURES:

[JsEE ATTAOHED BUYER'S ADDE“D!‘JNQ {Spediy ber of BUYER gddendum(s) altaches.)

BUYER Signalure ﬁ e BUYER (Print Nems) William S, Goodspeed

Dde_é"/“ﬂ Twne /15 W Phone ® Rac A5G 7234 GOS#

Addresy 913 Qak Haven Rd, Cry Knowville  Stte Ty ™ 47932

Fax¥

BUYER (Prrt Namo) Shellee §. Godspeed

Phone ¥ Cal s

cly Smia m

&-Mal Address - Fan®

37, SELLER'S SIGNATURES:

O this dats, YWo horeby apprave and occopl the iransaciion sel forth in the above Agreement and agres 1o cacry oul all the lorm s thereo! on
it part of ther SELLER,

[CJSIGNATURES) BUBJECT TGO ATTACHER COUNTER OFFER

M{B) # 7

D) SIGRATURE{S} SIRJECT TO ATTACHED

SELLER Signature SELLER (Print Name)

Dts g BEC AP Phone 8. 3/ S~ IY/  Car

Advens 39% £ Aonbo w{;;le swe T oo £ THAD
€Ml Adéress _ <A, 27 = o . Fmb__ O

SELLER Signatur _ SELLER (Print Nams)

Dals Time Camgrm  f Phoned cay

Addrres city Stota %

E-Adal Address Fax®

CONTRACTOR REGISTRATION # (if appHcable)

Wit faare tn pinieg 0 0t kivho of REALTORSR, .. Thly lmr hurs. ad 8 S-LioAss 13 500 18 provléag sty lof ute by msd acte be prod wha wte oun
wmummmzummnm PROHIMITED, .
Copyight alo Astanibben of FRALTURER, ¥, Al Hifls mcaced -

e 39 RESDENTWL PURCHASE AND SALE AGRZEMENT PAGE 3 of $,JLLY. 2006 EQINON

ker Eagle Rock SPUPCES-OR3RT . .
V.DL——SM PAnUnt yaing sy Payly e Co, w 1ok
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RE-11 ADDENDUM # ___| (1,2.3, efe.)

e e bl

RIS 1S A LEGALLY BINOING CONTRACT. READ THE ENYIRE DOGUMENT INCLUDING ANY ATTACHMENTS, (F 1OU HAVE ANY QUESTIONS,
CONSULY YOUR ATTOANEY ANOIOR ACCOUNTANT BGFORE SICNING

f
i

This is «n ADDENOUN 10 the Purchasc ontl Sule Agreement raxt Receipt for Eianest Money.,
rddenciim” menng hin Vi inforeotion bedow I odded mptenial tor tie sreome e e sty omcsa-plons) axdor msant e fomis beiy used
%] 'J'u-\gn. edrrent or revize the bgreement (such as reudifizvion, sedilion oe daloron of u wmy)).

- — -

3 PURCHASE AND SALE AGREENENT DATED: L l6-07 wit_RYOSTII RS
| 1 aoomsss: RIA_ AL ’79 £, Rigby ioh qawa
» BUYER(S): M%...&m[ﬁ@&..@i _.SEJA:...___B_.._

v sewerisy__ Bok pPua?

) The undersiyned panas hereby agraa as fllows:

| Sedlers_ QcCapdane.. g5 .. b.;z..,.@\’l"ualzj_. to &/ 007 . —
. oat oo AM._ . _..__~_-S!‘:.l£:£___,._£l\¢]_(f§&-~ to . «l[__a/a’zeb__‘éer.mg-_ S

PP N
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To the exlont (e tems of this ADDENDOUM madily or conliict wiih any provisions of um Purchise and Sole Agreemenl ndudng al pdor

7

! Addendwns or Counter Offers, these darms shall cunlial, All ot lerms of tie Purchase aoid Bale Agreemeni including il prier
4 Ariderrdumns or C cmm Drrcrs nal moditied hy hie ADD UM shall remain the same. Upan its executing by both paties, i
A nge-mmnW r yHhe aloremgniiuned Agreemern, é

] - - ;

? BUYER: —_— Date: /E %

) BUYER:, I . Oate: 6 ' d Q ;

Dates G T Lm0

Do

e —— e —

SELLER: _
SELLER:

-

~

st eafie i peisshacl e Aluiltind edt the: tuann Assucialinn ol KEAL TOILSA (AL T uren R3S boup sasinhon kr v & provkled paly ke Bhg awsl oslsia peak-sncl mods wivy arg
ey rinie Natacy AxwrvLyfiwe nT RFAL CFHIGS 170 W ANY AR SRS ey TH FROVIDITEN
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RE-11 ADDENDUNM JULY, 2008 QI’HON PAGE1OF 1
Company: Coldwell Banker Eagle Rock . S/N:PCF5 Qﬁgaz

Provided by: Randy Stoor Prinied using Sofiwars fram Profisi Formaz Co v, 1705

~

~~
RE-11 ADDENDUM JULY, 2006 EDITION PAGE’ 1 .

m RE-11 ADDENDUM# ONE (1,2,3, etc.)

Date: _July 2, 2007

THIS IS A LEGALLY BINDING CONTRACT. READ THE ENTIRE DOCUMENT INCLUDING ANY ATTACHMENTS. IF YOU HAVE ANY QUESTIONS,
CONSULT YOUR ATTORNEY ANDVOR ACCOUNTANT BEFORE SIGNING.

This is an ADDENDUM to the Purchase and Sale Agreement,

("Addendum® means that the information below is added materiat for the agresment {such as lists or descriptions} and/or means the form is heing used
1o change, correct of revise the agreement {such as modification, addition or deletion of a term}).

PURCHASE AND SALE AGREEMENT DATED: _ june 16, 2007 ID#_ 24051188

ADDRESS: 319 N. 3709 E., Rigby, ID 83442

BUYER(S): _ William S. Goodspeed & Shellee B, Goodspeed

SELLER(S): __ Robert Shippen Construction

The undersigned parties hereby agrea as follows:

1. Buyers & Sellers acknowledge that the correct Address for this property is:
3709 E. 319 N., Rigby, ID 83442 and hereby amend the purchase & sale agreement
(the address used had the street number swapped with the house number)

Ta the extent the terms of this ADDENDUM maodify or conflict with any provisions of the Purchase and Sale Agreement induding ali prior
Addendums or Counter Offers, these terms shall control. All other terms of the Purchase and Sale Agreement including all prior
Addendums or Counter Offers not modified by this ADDENDUM shall remain the same. Upon its execution by both parties, this

agreement is made an integral part of the aforementioned Agreement.
BUYER: M Date: 7/2/07

22>

Date: /

SELLER:
o
SELLERY Date: 7/ 2/ 07
This formiis o i ion of REALTORS® Inc. This form has been designed for and is provided only for tha real estata profassionals who are

members of tha Nationa) Association of REALTORS ®. USE BY ANY OTHER PERSON IS PROHIBITED,
©Copyright ldaho Association of REALTORS®, Inc., All righls resarved.

Yy

Mo,
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RE-26 SELLER'S PROPERTY CONDITION DISCLOSURE FORM

FOR NEW CONSTRUCTI|ON ONLY
£QUAL HOLEKC

REALTO

OrvdmnaaTY
SELLER'S (sndlor Contractor’s) Name{s): M&L‘_—_&nlmﬂw Reg. ¢ £ 72 ASE3
Propenty Addresw: /T N 3009 £ :
Legut Address: La~- ’,?}?/o'cé o L/haa/[l;t-s Crfﬁé

SELLER PROPERTY DISCLOSURE FORM REQUIREMENTS REGARDING NGW CONSTRUCTION: Purguant to idoha Codo, tha Lanafer f REWLY
CONSTRUCTED ‘rsidential resl property” not previously inhahded i EXEMPT FROM the SAME DISCLOSURE tequirad by SELLERS of EXISTING “residental
real property”. [Satfion §5-2501, Idaho Codo). Mowavar, It fv & requiremednt of SELLERE of new constwotinn tha! tiere be tschasure of Snnedlion and
sy sasvicas ylaius.
“RESIDENTIAL REAL PROPERTY™ A3 DEFNED BY IDAHO CODE: "Roskivatix Roa! Propesty” meens. réy propesty Uat ks Intproved by & duBaing or olier
stuotre U3t hos one (1) fo four (4} dweling units or 3 indMdualy osned Ll In a srLctir of any size. This Blso BOPHeS (o fual property thel has & cambined
reside il and commertial wse. (Section 55-2509, ldsho Cade),

PURPOSE OF STATEMENT: Pussuani o Sacton $5-2601, idaho Code, o, 303 the SELLERS of NEWLY CONSTRUGCTED residental rea) pmpuny SHALL
DISCLOSE lafcralion regarding ANNEXATION and CITY SERVICES ia the Torm a3 prescribed In nuestiiona 1, 2, snd 3 baiow.

?). s the propany jacated bn on erem of sly kmped, adlacant or conthuous fo & cly knka, wnd thas kgedy subject (o spnsxston by he cly?
DlYes [FANe [JouNatKnow (] The praperty ls skeady withla city Uims

22 Doos the propesty, ¥ not wrhin cly Amits, @ any cly xarvicex, s making B iegelly 2ubfect 1o sanaxation by the chy?
QY No  [JDoNotKnow [[]Tha propony la sicsady whhin clty Imia

3. Ooes the amporty hava » wilfsn tonsent fo rcendod B the counly e conders oltice, thus moking & bunty sutwrd fo snnoxation by Uw ciy?
D Yes Roe [JooNotinow [T]The property ks already within city limits

ACKNOWLEDGEMENT: SELLER 2nd BUYER undersland the information contsiresd i s document la not & wasranly or guaranty of eny kdnd by the SELLER w
by the agent epresenling tho SELLER it ihis Lrancachion and no agent is authorized 1o maka reprasaviations o vesily rmpres entationa concsning this srfoanaeton.
R ls not @ subatitule for any inspsciions of Micpeadan) verfication of the information by ihe Purchaser. Purchaser ls sncoureged to cbials hiy/her own
peolessional Ing pectlon of ladoapandont veriflcatan of Ihe acourscy oorlaingd heren. The SELLER'S disciomie of the above infonmation ks snade and performed ir
good Jah. SELLER and BUYER usdarstend hal Listing 8roker and Seding Broker in no way warrnis or gubraniocs the above intormaton on Ihe property.

s ges secoipt of 3 wpy of 1 formy:

BUYER Noneby sciiowiodges recolpl of 3 copy of e divckesure jom and does heraby  WAIVE _ NOT WAIVE Uha right 1o rescing iho relalad purchass
spreamant withtn thren (3) busia 833 days oM iha dats of recaipl of UEs form. I BUTER DOES NOT WAIVE THE RIGHY YO RECIND & sei torth above,
BUYER may only reacind the puichass 3nd selo aprsermint within Ured (3) builnosk days folfowing receipt of il dlhacioaurs £ Latemenl, by 8 wiiltien, signed and

datwd document Ut 1 deltvesed & the SELLER or his agects by porsonal dalbvary, ordinary or certifiod mad. of facsimils imnemisxion. BUYER'S resclasion mas!
be basad on 8 specific ohjaction ig.4 discioture in 1be disciogurs siatament. The aolica of rsacission muat spscilicatly entify the disdoswe abjaciod fo by the

d3y poriod, BUYER® zl g iescing i3 waived

AMENDED O13CLOSURE FORM: Subsequent 10 Iho duivory of fe inkial MELLFR'S mmcmb(mduum Forth previcusly acknoudedged, 3ELLER
hoteby makes the Follgwing amoodments, (Attach sdditknat hagos it mecessary.) Olhar haa hose smendments madd below, the SELLER slates (had thare hipve

beon no changet 1o Ihe informaion contained 1o ta lnitel BELLER'S Proporty Condiion Disclosure Famn. BF THERE ARE HO UPDAYES, THERE kS KO NEED
YO SIGN BELOW. .

SELLER hersby acknowiedges receot of 1his amanded form:

TCRZB wo<wmsmau N

-
s

BELLER Dats SELLER Dals

Tk
BWERhuebquaumuud-mdmnmmmmﬁnmmmmnm WAIVE NOT WAIVE tha rigit (o reacid he relaiad
pwchasa agrooment keag f nigmm within hres (1) tuainass dayx from the dale of recelp of UNS amanded (om. I

BUYER DOES HOT WAIVE THE RIGHT TD RESCNDan ml Ind: sbove, ﬁmsn My only reednd the puTehase and sela agroemant within Uvse {3) busires

days Jokowdng recsipt of Yiis mnanded discionuns staiemont, by a wiiten, signad and dawxd docament that iy delvered the SELLER or his agonts by parsonal
dedivery, ardinary or coritied mall, of fasalmils ransmiasion. BUYER'S rescigsion must bo besed on b specifie cbjeclion to s disclosure in s dsciosure
sialement. The notice of rescission must spedilically idantify tha disolesure objected Lo by the BUYER. H no signed notice of restssion Is recedved by the

SELLER within lha twna (3) buaknass day periad, BUYER'a right o rescind i walved.

BUYER Dato BUYER Dt

T u--mn-uunumnynmhommammmo.mmmmmmmumuwa.uwumm-mumumwum
MEALYORS ©UBE BY ANY OTHER PAREON It PAOMIRITED. Llopraght iz Amnciafion of REALTORS % , Wz, All ighiy rasensd.

HE-18 SELLECS PROPERTY CONOMION OBCLOTANE FORM FOR NEY GONITRUTTION ONLY, ALY, 2004 SDNTION  Pooa 1071
K

o

SN:PCES-ORAAT |

Princd using Sottvare (o Profusipasl Cotguiw Pamu Ca. v. 8¢

Company;
Provided by: Randy Stoor
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oval No, 2502-0265

A. Setitement Statement -~

A g ype of Loan

First American Title Company
Final Statement

1 anType Conv. Unins.

6. Flle Number 218469-R|

7. Loan Number 002004463410

8. Morgage |

Case Numb

here kar informational purposes and are ool included in he Intals.

C. HNote: This formis lumished 1o give you a tlatement of actal cellement costs. Amounts paid 1o and by Lhe seftieman| agent are shown, Rerns marked “(POC)” wer paid qulside this closing; Ihey &8 shown

0. Nameof B : William S. Goodsp
3709 East 319 North, Rigby, ID 83442

d, Shellae B. Goodspeed

E Name of Seller: Robert Shippen, Jorja Shippen

F. Name of Lender; Citimortgage, Inc.
100 Galleria Officentre Ste. 300
Southfield, Ml 43034

G. Property Location: 3709 East 319 North, Rigby, ID 83442

H. Settlement Agent: First American Title Company
Address: P.O. Box 405, Rigby, ID 83442

Place of Settlement Address: P.O. Box 405, Rigby, ID 83442

Rich
f

Settlement Date: 07/3/2007

Print Date: 07/03/2007, 11:05 AM

Date: 0741312007

J. Summary of Borrowet’s Transaction

K. Summary of Sellers T

100, Gross Amount Due From Borrower

400. Gross Amount Due To Seller

101. Contract Sales Price 272,000.00 | 401. Contract Sales Price
102. Personal Properly 402. Personal Property .
103. Setilement charges ta borower (ine 1400) 2,972.04 | 403. Total Deposits
04 404
105. 405.
Adjustments for items paid by seller in advance Adjustments for Rems paid by selier in advance
106, Cltytown taxes 406. Cityown taxes
107. County taxes 407, Countly taxes
108. Assessments 4D8. Assessments
108, 409,
110, 410,
1. 411
112, 412,
13 413,
14 414
115, 415,
["120- Gross Amount Due F rom Borrower 274,972.04 | 420. Gross Amount Dus To Seller
200. Amounts Paid By Orin Behalf of Borrower 500, Reductions in Amount Due to Seller
201, Deposh of eamest maney 2,500.00 | 501. Excess depost (see mstracions)
702, Pringpal amount of iew oan(s) F17,600.00 | 502, Setlemen charges (ine 1400

703, Existiog loan{s) aken subject

503. Existing foan{s} taken subject

204, Inierest on New Loan frarn Citimortgage, Inc. 72.50 | 504 Payofl of fust morgoge loan

205. HELOC Credi from Citimorigage, Inc. 12.00 | 505. Payofi of second mortgage loan

206, 508,

0. 507,

208. 508,

208, 509,

Adjustments for lems unpaid by seller Adjustments jor Rems unpaid by sefler

210. Cityhown taxes 510. City/town taxes

211, County taxes 0101207 1o 07/02/07 @3173.904r 86.71 | 511, County taxes

212, Assessments 512, Assessments

13 - 513

24, 514,

215, §15.

216, 516

217, 517

218, 518

219, 518,

220. Total Paid ByfFor Borrower 220,276.21 | 520 Total Raduclion Amount Due Sehier
-} 300. Cash At Settlement From/To Borrower 600, Cash At Bettlement TofFiom Seller

301, Gross amount due from Borrower {line 120) 274,372.04 | 601, Gross amount due to Seller ffine 420)

302. Less amounts paid byffor Borrower (line 220} 220,276.21 | 602 Less reductions in amounts due to Seller (ine 520)

303, Cash (X From}( To)Bomower 54,695.83 | 603,

disbursed in accorgs

RS o

The HUD-1 Setﬂerg‘ent Statement which | have prepared is a true and accurate account of this transaction. | have taused or will cause the funds [0 be

. —laln9

-
Tk

WO




e

h* o 7;

. T =

‘ o ! r‘—l, ?'I .M

¢
&

]

* See Supplemental Page for details. ¢

File No. 218469-RI

L Settlement Charges L

700. Total Sales/Broker's Commission . on price

Division of Commission (line 700} as follows

701,

702,

Pald From
Botrower's
Funds at
Settlement

Pald From
Seller's
Funds at

Setllement

703, Commission pand al

704

800. Items Pavable in Connection with Loan

[ 801, Loan Ongination Fee

[80Z. Loan Discount

ulg:s. Appraisal Feg

04 Gredd Report

B0S. Lender's inspection Fee

806, [ Application Premium

B07. Assumplion Fee

308. Commi Fee - Cifimorigage, Inc.

565.00

808, Applicabon Fee - CAmaTgage, Inc.

480.00

810.

811

812,

813.

814,

Supplemental Summary

500. Kems Reauired by Lender to be Paid in Ad

901, interest

902,

803, Hazard Insurance Presmien for 1 year(s) to TBD

311.00

904

E3

Supplemantal Summary

1000. R Deposited with Lender

1001 Hazard Insurance 2 mo{s) @$25.92/n0

1002. Mortyage Insurance

10G3. City Property Taxes

1004, County Property Taxes 3 mols) @3250.70/mo

752.10

1005. Annual assessments

1006,

1007.

1008. Aggregate Accounting Adjustment

~128.60

1100. Title Charnes

1101, Sefilement or closing fee - First Amenican Title Company

433.00

1102, Abstract or ifle search

1103. Title examination

1104. Title Insurance Binder

1105. Document Fee

7106, Notary Fee

1107, Atlomey Fee

(inciudes above ilem numbers: )

1108. Tile insurance ~ Sea suppiemental page for breakdown of indvicual fees and payees

362.70

(includes above em humb

1103, Lenders coverape $217.600.00 Premlum: $362.70

1110, Ownar's coverage $272 000.00

1111, Endorsemnents 9-06/8,1-06/22-06 - First American Titls Company

50.00

1112

1113,

1114,

1115,

1116,

1117

1200, { Recording and Transfer Chames

1201. "Recording fees: Deed $6.00 Morigage $48.00 Release $0.00

1202. Citylcounly tadstamps:

[ 1203, State lawistamps:

1204. Recording Fee-HELOC Deed of Trust - First American Tie Company

12.00

1205,

1206,

1300. Additional Settlement Charges

1301, Survey o

1302. Pest inspection 1o

1303. Courier and Handling Fee - Firsl Amarican Thie Company

30.00

1304,

1305.

1306.

1307,

1308,

1308.

1310,

1311,

1312

133

1314,

Supplemental Summary

1400, Total Settlement Charges (enter on lines 103, Section . and 502, Section K)

2,972.04




ile No.

=\ Supplemental Page 218469-RI
UD-1 Settlement Statement
First American Title Company Loan No
. 002004463410
Final Statement
Settiement Dale;
0710312007
Borrower Name & Address: William S. Goodspeed, Sheliee B, Goodspeed
3709 East 319 North, Rigby, ID 83442
Sefler Name & Address: Robert Shippen, Jorja Shippen
Paid From Paid From
Section L. Settlement Charges continued Borower's Seller's
Fungs at Funds at
Setilemen! Setflement
1108, Suppl i 362.70
a) Pouq Exiended Lenders Poﬁcy First American Tille Company 362.70
1201. 54.00
a) Rea)rdmg Fee-Deed - Fust American Tiie Company 6.00
b) Recording Fee-1si Deed of Trust - First American Title Company 48.00

I have carefully reviewed the HUD-1 Settlement Statement and to the best of my knowledye and belief, it is a troe and accurate statement of all receipts and

distributions made on my account or by me in this transaction. 1 further certily that | have received a copy of the HUD-1 Settlement Stalement.

BUYER(S): W
S

William S. Gfodspeed

/@W

TShellcs B, Goodspeed [~

By n/(af)

First Agerican Title Con'my
~

Darci Moore

‘\

>

<

%

.




First American Title Company

TAX AGREEMENT
Date: June 29, 2007 File No.: 218469-RI (dm)

Property: 3709 East 319 North, Rigby, ID 83442
The tax value shown on the attached closing statement is based on ESTIMATES.

Buyer and Seller herein affirm and agree that First American Title Company, its employees, agents, or assigns
have not made any warranties as to the accuracy of these tax figures. Further, Buyer and Seller agree that
should the actual tax, as shown on the tax statement forwarded by the Jefferson Assessor/Treasurer's Office
during the year of the sale differ from the figure represented on the attached closing statement, the following will
occur;

1. In the event Buyer has received excess credit based on the "estimated tax", Buyer agrees to reimburse
Seller; or
2. In the event Buyer has not received sufficient credit based on the "estimated tax", Seller agrees to

reimburse Buyer,

3. Payment of the pro-rated portion, due, if any, shall be made by the respective party (directly to the
party) within thirty (30) days after notification of the actual tax assessed.

4. ©  Inthe event there Is no proration due to the property's status at the time of sale, parties agree to prorate
outside of escrow, per their agreement.

5. PAYMENT OF ANY SUBSEQUENT TAX STATEMENTS WHICH MAY BE RECEIVED AFTER DATE OF
CLOSING ON THIS TRANSACTION WILL BE HANDLED DIRECTLY BETWEEN THE RESPECTIVE PARTIES,
AND FIRST AMERICAN TITLE COMPANY DOES NOT ASSUME ANY LIABILITY OR RESPONSIBILITY IN
CONNECTION THEREWITH.

Further, Buyer and Seller herein agrees to hold First American Title Company harmless from any loss, liability, or
responsibility in the event the prorated tax figures are based on a Homeowner's Tax Exemption, (1.C. 63-
105DD), do or do not apply for the year in which the sale occurs. It is agreed that it is the buyer's responsibility
to investigate the status of and qualify for the Homeowner's Tax Exemption as it may apply to the property being
purchased.

2004 Real Property Tax(es) for Parcel No. RPO4N38E144802
Tax Amount $0.00
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First American Title Company

CLOSING ESCROW INSTRUCTIONS
PURCHASE

Escrow No.: 218469-RI
Officer: Darci Moore Date:

Buyer: William S. Goodspeed and Shellee B. Goodspeed

To: First American Title Company, 110 N. Clark Street, Rigby, ID 83442

I/We hereby agree to purchase the hereinafter property as described in Schedule A of Commitment No. 218465~
R1I situated in Jefferson County, Idaho for a total consideration of $272,000.00 and wili on or before closing
hand you said consideration, which is payable as follows:

Earnest Money Deposit ) $2,500.00
Balance of Sales Price in the amount of $269,500.00
(closing costs and/or fees are additional)

I/We will deliver to you any additional funds and execute any instruments which are necessary to comply with the
terms hereof, all of which you may use when you hold for me a Warranty Deed from:

Robert Shippen and Jorja Shippen, dba Shippen Construction

You are authorized and instructed to issue the specified title insurance policy or policies, in the specified amounts,
to-wit:

OWNERS EAGLE $272,000.00 LENDERS EAGLE $
OWNERS STANDARD$ OWNERS EXTENDED $
LENDERS STANDARD $ LENDERS EXTENDED $217,600.00

on the property described on attached Order No.: 218469-RI

Showing titie vested in: William S. Goodspeed and Shellee B. Goodspeed
Subject to:
1. Paragraphs 1-9, 11, 12 of Schedule 'B' of Owner's Commitment for Title Insurance Order No. 218469-RI,
dated June 18, 2007, Revision No. 1, a copy of which is attached hereto.
2. Additional documents creating exceptions that will be recorded at the time of dosing:

new Deed of Trust

I have read the above referenced preliminary title commitment and approve the policy of title
insurance to be issued as requi:ed by instructions to include the above vesting and exceptions:
I

Yy

Buyers Initials_:ur
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Seiler(s) and Buyer ereby acknowledge that all contingencies a#gonditions on the Buy/Sell
Agreement dated 3t 16, 2007 and addendums dated , have beer aer satisfied or negotiated

outside of this escrow.
/ (3
Seller initials: Buyer initials: (J/% Q\Y\
A A [\
PRORATE AND/OR ADJUST THE FOLLOWING AS OF 07/02/2007
-CHECK THOSE WHICH APPLY-

_X_ 1. Taxes based on the amount of the tax statement set forth below under type of taxes for
the year therein specified of the Tax Collector which has been issued prior to the close of
escrow. No liability is assumed for the errors, omissions, andfor changes in the amount
of the General County Taxes assessed on real and personal property by the County
Assessor and/or Taxing Authority. (If the amount of the new tax bill issued by the Tax
Collector after the close of escrow is more or less than the amount used for proration
purposes, the difference, if any, will be adjusted by the parties herein outside of
escrow,} Sellers are to FORWARD to buyers any present or future tax bills on
property herein. TYPE OF TAXES: [ X ] Real Property 2006 [ ] Mobile Home [ ]
Personal Property

2. Rents/Security Deposits

3. Condo or Homeowner's Association Dues
4, City Water/Sewer

5. City/County SID's (State Specific)

6. Other

Seller initials: ié: . 3?& Buyerinitials:%!lz'ﬁ ;é_‘g

LOAN CALCULATIONS /PAYOFFS

Loan amounts shown in seller(s) and buyer(s) settlement statements were determined from information provided
to First American Title Company by the lender, or escrow provider, copies of which are available to the parties for
inspection. Any inaccuracies or deficiencies in the calculation of these amounts by the lender or escrow provider
remain the responsibllity of the party legally obligated thereunder.

~ { \ /'
Seller initials: _ 4.~ %2)) Buyer initials: 45/] %

WATER RIGHTS
The parties acknowledge that First American Title Company is not responsible for the transfer of any water, or
water rights.

1 hereby agree to hold you harmiless from the failure of the transfer of water to myself regardless of the reason
or cause. If any transfer of water is being done, it is an accommodation for me. I understand that you have not
made a search of the water rights to this land. I further understand that you are not making any representation
and warranty concerning said water rights,

]
. I
Seller initials: }Q/;Q(\rz Buyer lnitials:%é\’

First American Title Company is hereby authorized and instructed to insert appropriate addresses on any and all
documents generated by this escrow, that may or may not have been previously signed by buyers and/or seliers
herein.

v

GENERAL PROVISIONS




MISCELILANEOUS FEES
Escrow Holder may in?&{ertain additional costs on behalf of the parties for pemjces performed by third party
providers. The fees c. -d by Escrow Holder for such services may include ark up over the direct cost of
such services to reflect we averaging of direct, administrative and overhead charges of Escrow Holder for such

services.

RECONVEYANCE ) .
. In the event a lender who is paid in full in connection with this escrow, fails to timely forward the paid Note and a

request for reconveyance of the paid Deed of Trust, the escrow holder acting as trustee and title insurer may use
the procedures outlined in state statutes and regulations to effect a reconveyance of the Deed of Trust. Among
other provisions of this chapter is the following: *The reconveyance of a trust deed pursuant to this chapter shalf
not itself discharge any personal obligation that was secured by the trust deed at the time of its reconveyance."

DEPOSIT OF FUNDS AND DISBURSEMENTS

All disbursements shall be made by your check. You are authorized not to close escrow or disburse until good
funds, as provided for in state statutes and regulations have been confirmed. All funds received in this escrow
shall be deposited in one or more of your general escrow accounts with any bank doing business in said State
may be transferred to any other general escrow account or accounts. Upon specific instructions from all parties
to this escrow, you may hold funds as otherwise instructed herein.

CLOSE OF ESCROW
The expression "close of escrow" means the date on which instruments referred to herein are filed for record

unless otherwise indicated herein. Recordation of any instrument delivered through this escrow, if necessary or
proper in the issuance of a policy of title insurance called for, is hereby authorized.

AUTHORIZATION TO FURNISH COPIES

You are to only furnish a copy of these instructions, amendments thereto, closing statements and/or any other
documents deposited in this escrow, to the lender or lenders, the real estate broker or brokers and/or the
attorney or attorneys involved in this transaction upon request of such lenders, brokers or attorneys.

CONFLICTING DEMANDS OR CLAIMS

Should you, before or after the close of escrow, receive or become aware of any conflicting demands or claims
with respect to this escrow or the rights of any of the parties hereto, or any money or property deposited herein
or affected hereby, you shall have the right to discontinue any or all further acts on your part until such conflict is
resolved to your satisfaction, and you shall have the further right to commence or defend any action or
proceedings for the determination of such conflict. The provisions herein shall include, but are npt limited to,
conflicting demands or disputed ciaims relating to the real estate commissions and/or brokerage fees.

ATTORNEYS FEES, COST/SUIT IN INTERPLEADER

The parties hereto jointly and severally agree to pay all costs, damages, judgments and expenses, including
reasonable attorney's fees suffered or incurred by you In connection with, or arising out of this escrow, including,
but without limiting the generality of the foregoing, as suit in interpleader brought by you. The parties expressly
agree that you, as escrow holder, have the absolute right, at your election, to file an action in Interpleader. You
are authorized to deposit with the Clerk of Court all documents and funds held in this escrow.

RIGHT OF CANCELLATION

If any party to this escrow elects to cancel these instructions because of the failure of any party to comply with
any of the terms hereof within the time limits provided herein, said party so electing to cancel shall deliver a
written notice to the other party and escrow agent demanding that said other party comply with the terms hereof
within ten days from the receipt of said notice by escrow agent that these instructions shall hereupon become
canceled. When the written notice is delivered to escrow agent by the party so electing to cancel, escrow agent
shall within 5 days thereafter send a copy of 5aid notice to the other party in the manner provided by law and the
usual practices of the escrow agent. In the event said other party shall fall within said ten day period to comply
with all of the terms hereof, these instructions shall becomne canceled and escrow agent is thereupon authorized:
(a) first, to pay to the party electing to cancel any eamest money deposited hereunder by said other party, after
deducting any charges: (b) second, to pay to said ether party, any other money deposited hereunder by said
other party, after deducting any charges remaining unpaid; (c) third, to pay to the party electing to cancel, any
money deposited by said party, after deducting any charges remaltning unpaid; and (d) fourth, to return all




nder to the party who delivered the same except di ts executed by more than

documents deposited
< narked "canceled" and retained in the files of escrovy%f.

one party, which shall

LEGAL ADVICE

Both Seller and Buyer acknowledge by their signatures hereon the following: I have been specifically informed
that First American Title Company (hereinafter designated as "First American Title Company") is not licensed to
practice law and no legal advice has been offered by First American Title Company or any of its employees. I
have been further informed that First American Title Company is acting only as escrow agent and that it is
forbidden by law from offering advice to any party regarding the merits of this escrow transaction or the nature
of the instruments utllized, and that it has not done so, [ have not been referred by First American Title
Company to any named attorney or attorneys or discouraged from seeking advice of any attorney, but have
been requested to seek legal council of my own choosing at my own expense, if [ have doubt concerning any
aspect of this transaction.

PREPARATION OF FORM DOCUMENTS

1 further declare all instruments to which I am a party, if prepared by First American Title Company , have been
prepared under the direction of my attorney, agents acting in my behalf, or myself, at my direction or
request, and particularly declare that copying legal descriptions from title reports onto forms of deeds, etc., or
reforming of legal descriptions or agreements, is or will be solely at my direction or request.

PERSONAL PROPERTY TAXES .
No examination or insurance as to the amount or payment of personal property taxes is required unless
specifically requested.

TAXPAYER REPORTING INFORMATION
The Seller(s) acknowledges that Federal Law requires First American Title Company to report this transaction to
the Internal Revenue Service on Form 1093,

FACSIMILES/EL ECTRONIC DOCUMENT DELIVERY

In the event Seller and/or Buyer utilize facsimile or electronically transmitted documents, Seller and Buyer agree
to accept and instruct First American Title Company to rely upon documents as if they bore original signatures.
Seller and Buyer agree to provide-the documents bearing the original signatures within 5 days of transmission.
Seller and Buyer acknowledge and agree that any documents necessary for recording may not be accepted by the
County Clerk and Recorder, with facsimile or electronically transmitted signatures, thus delaying the close of
esaow.

AMENDMENTS TO ESCROW INSTRUCTIONS

Any amendments of and/or supplements to any instructions must be in writing. If any “Earnest Money
Agreements,” "Receipt and Agreements to Purchase" or the like are attached to these instructions and one or
more terms of said agreements conflict with or vary from these instructions, these Instructions shali nevertheless,
control. .
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Address:
Ato-nari3rosEast 3109 E. 3G f\_{ofb‘ﬁl
Rigby, ID 83442

SELLER(S): Robert Shippen and Jorja Shippen

1/We approve of the foregoing instructions, agree to be bound thereof, and agree to sell and will deliver to you
papers, instructions and/or funds required from me wijthin the time limits specified herein, which you are
. authorized to deliver when you can issue your policy of titie insurance as set forth above. You are instructed to
use the money and record the instruments to comply with said escrow instructions and to pay all encumbrances
of record necessary, without further approval including prepayment penalties to show titie as herein provided. 1
agree to pay your usual sellers escrow fee, drawing of documents and such other charges which are advanced for
my account regardiess of the consummation of this escrow. I also agree to pay the policy of title insurance
premium and recording feesywhich are properly chargeable to me.

A

N
Robért Shippen” =~ J/

A ‘ v
Jo@a s,mﬁn

address: G N Zq<0 E..
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First American Title Company
110 N. Clark Street, Rigby, ID 83442
Phone (208)745-8715 - Fax (208)745-8716

Escrow Officer: Darci Moore
Title Officer: Mandi Foster. .
To: Citimortgage, Inc. Order No.: 218469-R1
1060 Galleria Officentre Ste. 300
Southfield, MI 48034

Atin: Cecilia Garibay

Your Ref: 002004463410
Re: Property Address: ‘3709 East 319 North, Rigby, ID 83442

COMMITMENT FOR TITLE INSURANCE
Issued by
FIRST AMERICAN TITLE INSURANCE COMPANY

Agreement to Issue Policy

We agree to issue a policy to you according to the terms of this Commitment.

When we show the policy amount and your name as the proposed insured in Schedule A, this
Commitment becomes effective as of the Commitment Date shown in Schedule A.

If the Requirements shown in this Commitment have not been met within six months after the
Commitment Date, our obligation under this Commitment will end. Also, our obligation under this
Commitment will end when the Policy is issued and then our obligation to you will be under the Policy.

Our obligation under this Commitment is limited by the following:
The Provisions In Schedule A.
The Requirements in Schedule B-I.
The Exceptions in Schedule B-II.
The Conditions.
This Commitment is not valid without Schedule A and Section 1 and 2 of Schedule B.

First American Title Insurance Company

By: Fresident

Attest: 7t L Bt Secretary

Countersigned
First American Title Company

e /W:—»
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ALTA Plain Language Commitment F. 2
INFORMATION

The Title Insurance Commitment is a legal contract between you and the Company. It is issued to show
the basis on which we will issue a Title Insurance Policy to you. The Policy will insure you against certain
risks to the land title, subject to the limitations shown in the Policy.
The Company will give you a sample of the Policy form, if you ask.
The Policy contains an arbitration clause. All arbitrable matters when the Amount of Insurance is
$2,000,000 or Jess shall be arbitrated at the option of either the Company or you as the exclusive remedy
of the parties. You may review a copy of the abritration rules at http.//www.alta.org/.

The Commitment is based on the land title as of the Commitment Date. Any changes in the land title or
the transaction may affect the Commitment and the Policy.

The Commitment is subject to its Requirements, Exceptions and Conditions.

THIS INFORMATION IS NOT PART OF THE TITLE INSURANCE COMMITMENT. YOU SHOULD READ THE
COMMITMENT VERY CAREFULLY.
TABLE OF CONTENTS

Page

AGREEMENT TO ISSUE POLICY

SCHEDULE A
1. Commitment Date
2. Polices to be Issued, Amounts and Proposed Insureds
3. Interest in the Land and Owner
4, Description of the Land

SCHEDULE B-1 - REQUIREMENTS
SCHEDULE B-11 -- EXCEPTIONS

CONDITIONS
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SECOND COMMITMENT
SCHEDULE A

Commitment Date : June 18, 2007 at 7:30 A.M.

Policy or Policies to be issued: )
Policy Amount Premium Amount

Owner's Policy
Eagle Protection (10/17/98) Form 1490 EAGLE $272,000.00 $1,185.54
with applied credit of $47.56

Proposed Insured:
William S. Goodspeed and Shellee B. Goodspeed

Breakdown of Owner's Premium

Base Rate $1,121.00
Additiona! Eagle Premium $112.10
Loan Policy

Extended Loan Policy (06/17/06) Form 1056-06 $217,600.00 $362.70
with applied credit of $ None

Proposed Insured:
Citimortgage, Inc., its successors and assigns as their interests may appear as
defined in Paragraph 1(a) of the Conditions and Stipulations of this policy.

Endorsements: 9-06, 22-06, 8.1-06 $50.00

A fee simple interest in the land described in this Commitment is owned, at the Commitment
Date by:

Robert Shippen and Jorja Shippen, dba Shippen Construction
The land referred to in this Commitment is described as follows:

Lot 7, Block 2 Woodhaven Creek Estates, Division No. 1, Jefferson County, Idaho, as
shown on the plat recorded November 29, 2004, as Instrument No. 335643, Affidavit
of Correction recorded February 3, 2005, as Instrument No. 337151,

The records of Jefferson County disclose the above property address as: 3709 East 319 North,
Rigby, ID 83442
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SCHEDULE B-SECTION I

REQUIREMENTS

The following requirements must be met:

(a)
(b)
()

(d)

(e)

4]

(9)

Pay the agreed amounts for the interest in the land and/or the mortgage to be insured.

Pay us the premiums, fees and charges for the policy.

Documents satisfactory to us creating the interest in the land and/or the mortgage to be insured
must be signed, delivered and recorded.

You must tell us in writing the name of anyone not referred to in this Commitment who will get
an interest in the land or who will make a loan on the land. We may then make additional

requirements and exceptions.

Release(s) or Reconveyance(s) of items(s) 6.

We require proof that an improved one-to-four family or condominium residence is located on the
property. That proof may be in the form of a Certificate of Occupancy or a Certificate of
Completion from the proper governmental authority.

Pursuant to Regulation 25, of the Department of Insurance we cannot delete Paragraph 6 until
we have reviewed and approved the following:

1.
2.

3.

4.
5.

Lien subordinations from the sub-contractors for work done.

Contractors Disclosure Statement which provides a list of all subcontractors, materialmen
and rental equipment providers.

Lien releases for all work and/or materials furnished on the project up to the time of
recording the deed of trust to be insured.

Indemnity agreement to be executed by the general contractor and/or record owner.
Finandlal statement of the general contractor and/or record owner.

Please have the general contractor and/or record owner contact the title department for details
on the above requirement.
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SCHEDULE B -SECTION II ’

EXCEPTIONS

Any policy we issue will have the following exceptions unless they are taken care of to our satisfaction.

1 Any n'ghis, interests ar claims of parties in possession and any facts about the Land that an
inspection or inquiry of parties in possession would disclose and that are not shown by the Public
Records.

2. Any easements or liens or rights to lien for medical indigent services and for any liens, or rights

to lien, for services, labor or material theretofore or hereafter furnished, imposed by law and not
shown by the Public Records.

3. 2007 taxes are an accruing lien, not yet due and payable until the fourth Monday in November
of the current year. The first one-half is not delinquent until after December 20 of the current
year, the second one-half is nat delinquent until after June 20 of the following year.

Taxes which may be assessed and entered on the property roll for 2006 with respect to new
improvements and first occupancy, which may be included on the regular property, which are an
accruing lien, not yet due and payable.

General taxes as set forth below. Any amounts not paid when due will accrue penalties and
interest in addition to the amount stated herein:

Year Original Amount Amount Paid Parcel Number " Covers
2006 $173.90 $173.90 RP007560020070A Bare Lot Only

Homeowners Exemption is not in effect for 2006.
Circuit breaker is not in effect for 2006.

4, All matters, covenants, conditions, restrictions, easements and any rights, interests or claims
which may exist by reason thereof, disclosed by the recorded plat of said subdivision, recorded
November 29, 2004, as Instrument number 335643, and disclosed by Affidavit of Correction
recorded February 3, 2005, as Instrument No. 337151, but deleting any covenant, condition or
restriction indicating a preference, limitation or discrimination based on race, color, religion, sex,
handicap, famifial status, or national origin to the extent such covenants, conditions or
restrictions violate 42 USC 3604(c).

5. Covenants, Conditions and Restrictions recorded as Instrument No. 335644 and re-recorded as
Instrument No. 339346, and Covenants, Conditions and Restrictions recorded as Instrument No.
339694, and Amendment recorded as Instrument No. 341657, but omitting any covenant,
condltion or restriction based on race, color, religion, sex, handicap, familial status, or national
origin to the extent that such covenants, conditions or restrictions violate 42 USC 3604(c).

6. Deed of Trust dated August 30, 2005, to secure an original indebtedness of $40,000.00, and any
other amounts and/or obligations secured thereby
Recorded: September 1, 2005, as Instrument No. 342206
Grantor: Robert Shippen and Jorja Shippen, husband and wife
Trustee: First American Title Company
Beneficiary: Paul Jenkins and Rosemary Jenkins

7. Member Service Agreement Agreement upon the terms, conditions and provisions contained
therein:
Parties: Shippen Construction and Effiluent Technologles, Inc.
Recorded: April 24, 2006, Instrument No. 348023
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The effeg&any, of Deed of Reconveyance by Alliance Title and P Corp., recorded May 22,
2007, as .ument No. 358688. This Deed of Reconveyanceis ' seed of Trust recorded as
Instrument No. 342206. However, the original trustee of said Deed of Trust was First American

Title Company.
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N INFORMATIONAL NOTES N

As an accommodation and not part of this commitment, no fiability is assumed by noting the
following conveyances describing all or a part of the subject property, which have been recorded
within the last 24 months: None :

Other than as shown in Schedule B; we find no Judgment Liens, State Tax Liens, Federal Tax
Liens or Child Support Liens of record which attach to the name(s) or interest of the vested
owner and/or proposed insured owner/borrower.

Pursuant to the State of Idaho Insurance Regulations: A cancellation fee will be charged on all
cancelled orders, unless notifled to the contrary, all orders shall be cancelled and a billing sent
within 6 months of the effective date on the commitment.
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CONDITIONS

1. DEFINITIONS )

(a)"Mortgage” means mortgage, deed of trust or other security instrument.

(b)"Public Records" means titie records that give constructive notice of matters affecting your titie
according to the state statutes where the land is located.

2. LATER DEFECTS

The Exceptions in Schedule B - Section II may be amended to show any defects, liens or encumbrances
that appear for the first time in the public records or are created or attach between the Commitment
Date and the date on which all of the Requirements (a) and (c) of Schedule B - Section I are met. We
shall have no liability to you because of this amendment.

3. EXISTING DEFECTS

If any defects, liens or encumbrances existing at Commitment Date are not shown in Schedule B, we may
amend Schedule B to show them. If we do amend Schedule B to show these defects, liens or
encumbrances, we shall be liable to you according to Paragraph 4 below unless you knew of this
information and did not tell us about it in writing.

4. LIMITATION OF OUR LIABILITY

Our only obligation is to issue to you the Policy referred to in this Commitment, when you have met its
Requirements. If we have any liability to you for any loss you incur because of an error in this
Commitment, our liability will be limited to your actual less caused by your relying on this Commitment
when you acted in good faith to:

Comply with the Requirements shown in Schedule B - Section 1
or
Eliminate with our written consent any Exceptions shown in Schedule B - Section I1.

We shall not be liable for more than the Policy Amount shown In Schedule A of this Commitment and our
liability is subject to the terms.of the Policy form to be Issued to you.

5. CLAIMS MUST BE BASED ON THIS COMMITMENT
Any daim, whether or not based on negligence, which you may have against us concerning the title to
the land must be based on this commitment and is subject to its terms.
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First American Title Company
110 N. Clark Street, Rigby, ID 83442
Phone (208)745-8715 - Fax (208)745-8716

PRIVACY POLICY
We Are Committed to Safeguarding Customer Information
In order to better serve your needs now and in the future, we may ask you to provide us with certain information. We understand

that you may be concemned about what we will do with such information — particularly any personal or financial information. We
agree that you have a right to know how we will utilize the personal information you provide to us. Therefore, together with our

parent company, The First Amerian Corporation, we have adopted this Privacy Policy to govern the use and handling of your

personal information.
Applicability

This Privacy Policy governs our use of the information which you provide to us. It does not govern the manner in which we may
use information we have obtained from any other source, such as information obtained from a public record or from another person
or entity. First American has also adopted broader guidelines that govern our use of personal information regardless of its source.
Arst American calls these guidelines its Fair Information Values, a copy of which can be found on our website at www_firstarm.com.

Types of Information
Depending upon which of our services you are utilizing, the types of nonpublic personal information that we may collect include:

= Information we receive from you on applications, forms and in other communications to us, whether in writing, in person,
by telephone or any other means;

= Information about your transactions with us, our affiiated companies, or others; and
» Information we receive from a consumer reporting agency. '
Use of Information

We request information from you for our own legitimate business purposes and not for the benefit of any nonaffiliated party.
Therefore, we will not release your information to nonaffiliated parties except: (1) as necessary for us to provide the product or
service you have requested of us; or (2) as permitted by law. We may, however, store such information indefinitely, including the
period after which any customer relationship has ceased. Such information may be used for any intermal purpose, such as quality
control efforts or customer analysis, We may also provide all of the types of nonpublic personal information listed above to one or
maore of our affilated companies, Such affiliated companies ndude financial service providers, such as title insurers, property and
casualty insurers, and trust and investment advisory companies, or companies involved in real estate services, such as O:;Ppraisal
companies, home warranty companies, and escrow companies. Furthermore, we maK also provide all the information we collect, as
described above, to companies that perform marketing services on our behalf, on behalf of our affiliated cormpanies, or to other
financial institutions with whom we or our affiliated companies have joint marketing agreements.

Former Customers

Even if you are no longer our customer, our Privacy Policy will continue to apply to you.

Confidentiality and Security

We will use our best efforts to ensure that no unauthorized parties have access to any of your information. We restrict access to

nonpublic personal information about you to those individuals and entities who need to know that information to provide products or
services to you. We will use our best efforts to traln and oversee our employees and agents to ensure that your information will be

handled responsibly and in accordance with this Privacy Policy and First American's Far Information Values. We currently maintain

physical, electronic, and procedural safeguards that comply with federal regulations to guard your nonpublic personal information.
© 2001 The First American Corporation = All Rights Reserved

Tk
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Instrument # 358688

RIGBY, JEFFERSON, IDAHO
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N
ALLIANCE

TITLE & ESECROW CURPF,

Customer Reference No:
ATEC Reference No. /

DEED OF RECONVEYANCE

Pursuant to a written request made by the beneficiary, the undersigned, as trustee in the deed of trust executed
by

Robert Shippen and Jorja Shippen, husband and wife

to Panl Jenkins and Rosemary Jenkins recorded September 1, 2005 as Instrument No 342206 Records of
Jefferson County, Idaho, does hereby GRANT and RECONVEY unto the parties LEGALLY ENTITLED
THERETO, without warranty, all the estate and interest derived tg the trustee under said deed of trust, in the
lands therein described. F
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RECORDING REQUE D BY
First American Title Company

AND WHEN RECORDED MAIL TO:
First American Title Company
110 N. Clark Street

Rigby, ID 83442 Instrument # 359999

RIGBY, JEFFERSON, IDAHO )
2007-07-03 ' 91:50:00 No. of Pages: 2
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WARRANTY DEED

File No.: 218469-RI (dm) Date: June 29, 2007

For Value Received, Robert Shippen and Jorja Shippen, dba Shippen Construction, hereinafter
called the Grantor, hereby grants, bargains, sells and conveys unto William S. Goodspeed and
Shellee B. Goodspeed, husband and wife, hereinafter called the Grantee, whose current address is
3709 East 319 North, Rigby, ID 83442, the following described premises, situated in

Jefferson County, Idaho, to-wit:

Lot 7, Block 2 Woodhaven Creek Estates, Division No. 1, Jefferson County, Idaho, as shown
on the plat recorded November 29, 2004, as Instrument No. 335643. Affidavit of Correction
recorded February 3, 2005, as Instrument No. 337151,

SUBJECT TO all easements, right of ways, covenants, restrictions, reservations, applicable building and
zoning ordinances and use regulations and restrictions of record, and payment of accruing present year
taxes and assessments as agreed to by parties above.

TO HAVE AND TO HOLD the said premises, with its appurtenances, unto the said Grantee, and to the
Grantee's heirs and assigns forever. And the said Grantor does hereby covenant to and with the said
Grantee, that the Grantor is the owner in fee simple of said premises; that said premises are free from all
encumbrances except current years taxes, levies, and assessments, and except U.S. Patent reservations,
restrictions, easements of record and easements visible upon the premises, and that Grantor will warrant
and defend the same from all claims whatsoever.

RECEIVED BY
ASSESSOR
For PLATTING

Date 71 gl Tine LSE._.M



Date: 06/29/2007

Warranty Deed File No.: 228469-RI {dm)
- continued
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“"Robert Shippen ;y JOW
STATEOF  Idaho )
ss.
COUNTY OF  Jefferson )

On this ‘2:'

day of July, 2007, before me, a Notary Public in and for said State, personally appeared
Robert Shippen and Jorja Shlppen known or identified to me to be the erson(s) whose name(s) |s

subscribed to the within instrument, and acknowledged to me that he/sh xecuted the same.

g (Mo

DARCI MOORE
NOTARY PUBLIC
STATE OF IDAHO

WP

Notary Public far the State of Idaho

Residing at: v, 1
My Commission Expires: q -13- 230
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WESTON S. DAVIS, ESQ (ISB No. 7449) .
NELSON HALL PARRY TUCKER, P.A. s erh |y PR
490 Memorial Drive

Post Office Box 51630

ldaho Falls, 1daho 83405-1630
Telephone (208) 522-3001
Fax (208) 523-7254

Attomeys for Plaintiff

PTRIE .'.[Li\.;i\‘"r g
EEFERSON COUNT Y- IDAHO

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

WILLIAM SHAWN GOODSPEED and
SHELLEE BETH GOODSPEED, husband and
wife,

Case No.: CV-09-015

Plaintiffs,
NOTICE OF HEARING
Vvs.

SHIPPEN CONSTRUCTION, INC., an Idaho
corporation, and ROBERT and JORJA
SHIPPEN, husband and wife,

Defendants.

PLEASE TAKE NOTICE that on the 28" day of September, 2009, at 2:00 p.m., of said day,
or as soon thereafter as counsel can be heard in the above court, in Rigby, Jefferson County, Idaho,
Plaintiffs will call up for hearing Plaintiffs’ Motion to Deem Admitted Plaintiffs Requests for
Admission to Defendants and Plaintiff’s Motion to Amend Complaint before the Honorable Gregory
Moeller, District Judge.

DATED this i day of September, 2009.

- e —.

WESTON S. DAVIS, ESQ.

NOTICE OF HEARING -1



CERTIFICATE OF SERVICE

I hereby certify that I served a true copy of the foregoing document upon the following this
f{ day of September 2009, by hand delivery, mailing with the necessary postage affixed thereto,
facsimile, or overnight mail.

Robin D. Dunn

P.O. Box 277

477 Pleasant Country Lane
Rigby, ID 83442-0277

Hon. Greg Moeller

Madison County Courthouse
P. O. Box 389

Rexburg, 1D 83440

}Q/Mailing
[ ] Hand Delivery
Fax

[ ] Overight Mail

WESTON S. DAVIS, ESQ.

L:wsd\~ Clients\74 1 1.1 Goodspeed\Amend Complaint (NoH).wpd
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WESTON S. DAVIS, ESQ (ISB No. 7449) DO oy

NELSON HALL PARRY TUCKER, P.A. R A I D
490 Memorial Drive O
Post Office Box 51630 ERERER ST LY
Idaho Falls, Idaho 83405-1630 ol

Telephone (208) 522-3001
Fax (208) 523-7254

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

WILLIAM SHAWN GOODSPEED and
SHELLEE BETH GOODSPEED, husband and

wife,

Case No.: CV-09-015

Plaintiffs, MOTION TO AMEND
COMPLAINT

VS.

SHIPPEN CONSTRUCTION, INC,, an ldaho
corporation, and ROBERT and JORJA
SHIPPEN, husband and wife,

Defendants.

COME NOW Plaintiffs, William and Shellee Goodspeed, through counsel of record
and move the Court to grant leave to amend their Complaint. A copy of the proposed
amended Complaint is attached hereto as Exhibit “A”.

After conducting initial discovery and inquiring into numerous documents of public
record, it has been determined that:

A, Defendants have stated in their responses to discovery that “Marriott Homes,

MOTION TO AMEND PETITION FOR MODIFICATION -1



Inc. [was] the builder of the residence and “Shippen Construction Inc. did not
work as the general contractor but as a sub-contractor for Marriot Homes.”
(Response to Interrogatory No. 1).

B. Robert Shippen stated in his Affidavit in Support of Motion to Dismiss: “The
main contractor on this case and general contractor who caused the sale of the
property is Marriott Homes, Inc.”

C. After inspection of public records, the purchase and sale documents, and other
closing documents submitted with Plaintiff’s Response to Converted Motion
for Summary Judgment indicate that Robert Shippen and his wife, Jorja
Shippen acted as individuals doing business as Shippen Construction, acted as
husband and wife, and may have still been acting in the capacity of Shippen
Construction, Inc., despite Mr. Shippen’s statements to the contrary.

WHEREFORE, Plaintiffs ask the Court to grant leave to amend the Complaint so it

may include these individuals to the extent any such allegations or documented findings may
be true.

Plaintiffs give notice of their intent to present evidence and testimony at hearing and

to cross examine Defendants and their affiant/witnesses.

DATED this H day of September, 2009.

WESTON S. DAVIS, ESOQ.

MOTION TO AMEND PETITION FOR MODIFICATION -2




CERTIFICATE OF SERVICE

[ hereby certify that I served a true copy of the foregoing document upon the following
this J] day of September 2009, by hand delivery, mailing with the necessary postage affixed
thereto, facsimile, or overnight mail.

Robin D. Dunn Hon. Gregory Moeller
P.O. Box 277 Madison County Courthouse
477 Pleasant Country Lane P. O. Box 389
Rigby, ID 83442-0277 Rexburg, ID 83440
[v'] Mailing
[ ] Hand Delivery

#< Fax

[ ] Overnight Mail

r—

WESTON S. DAVIS, ESQ.

L:Awsd\~ Clients\7411.1 Goodspeed\Amend Complaint (Motion).wpd
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WESTON S. DAVIS, ESQ (ISB No. 7449)
NELSON HALL PARRY TUCKER, P.A.
490 Memorial Drive

Post Office Box 51630

Idaho Falls, Idaho 83405-1630

Telephone (208) 522-3001

Fax (208) 523-7254

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

WILLIAM SHAWN GOODSPEED and
SHELLEE BETH GOODSPEED, husband and

wife,

Case No.: CV-09-015

Plaintiffs,
AMENDED COMPLAINT
Vs,

SHIPPEN CONSTRUCTION, INC., an Idaho
corporation, ROBERT and JORJA SHIPPEN,
husband and wife, ROBERT and JORJA
SHIPPEN, dba SHIPPEN CONSTRUCTION,
ROBERT SHIPPEN, an individual, and
MARRIOTT HOMES, LLC.
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Defendants. I
J

COMES NOW Plaintiffs, as and for a claim for relief, plead and allege as follows:

L. That Plaintiffs, WILLIAM SHAWN and SHELLEE BETH GOODSPEED, are
bona fide residents of the State of Idaho who reside in Jefferson County.

2. That Defendant, SHIPPEN CONSTRUCTION, INC., is an Idaho corporation in
good standing with the State of Idaho.

3. That Defendants, ROBERT and JORJA SHIPPEN, are a bona fide residents of
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the State of Idaho who reside in Jefferson County.

4. That Defendant, MARRIOTT HOMES,LLC, is an Idaho Corporation in good
standing with the State of Idaho.

5. That the subject property of this litigation, namely, 3709 East 319 North, Rigby,
Idaho, is located in Jefferson County.

6. That both jurisdiction and venue are proper in this action.

7. That pursuant to Idaho Code § 6-2503, Plaintiff’s served written notice of the
ensuing claim on the construction professional, Shippen Construction, Inc., and Robert Shippen,
by mailing a copy to Robert Shippen by certified mail on the Idaho corporation’s registered
agent. Attached hereto as Exhibit “A” is a copy of such attempt to comply with the Notice and
Opportunity to Repair Act, together with a acknowledgment of receipt.

8. Plaintiffs received a letter from Dunn Law Offices, PL.LLLC on November 19, 2008,
which volunteers to accept service of a complaint against Defendants, lists defenses Defendants
will raise if a complaint is filed (none of which notify Plaintiffs that they have allegedly
attempted to sue the wrong entity), and fails to assert any willingness to repair or remedy the
construction defect. Plaintiffs therefore have brought this action against Defendants in
compliance with the Act.

9. That, upon information and belief, Marriott Homes, LLC is a closely held limited
liability company wherein Robert and Jorja Shippen are the only members or constitute a
majority of the members in the company. Additionally, Robert Shippen is the registered agent
for Marriott Homes, LLC, and Marriot Homes, LLC shares the same physical address as

Shippen Construction, Inc. Therefore, Marriott Homes, LCC was also on notice of the ensuing
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claim prior to its filing.

COUNT ONE: BREACH OF EXPRESS WARRANTY
10.  Plaintiffs hereby incorporate and re-allege paragraphs 1 - 9 and further plead

and allege as follows:

11.  OnJune 17, 2007, Plaintiffs and Defendants (Shippen Construction, Inc;
and/or Robert and Jorja Shippen, husband or wife; and/or Robert and Jorja Shippen d/b/a
Shippen Construction; and/or Robert Shippen; and/or Marriott Homes, [.LL.C) entered a real
estate contract for the purchase and sale of a residence and real property commonly referred
to as 319 N. 3709 E., Rigby, ID 83442 (hereinafter “the Property’). This purchase and sale
agreement was amended on June 18, 2007 and then again on July 2, 2007.

12.  The Purchase and Sale Contract expressly extends a builder’s warranty on the
Property for a minimum of one year.

13.  Additionally, on August 8, 2006, Defendants, through its/their authorized
agents, listed the Property for sale on the Multiple Listing Service (hereinafter “MILS”) in
Idaho.

14.  That MLS listing specifically stated twice that the Property had never had sub
water flooding issues, when in fact it had.

15.  That MLS listing also stated twice that the Builder would install a leaching
system to give the buyer peace of mind against flooding.

16. The MLS listing served as an express warranty, warranting that the Property

had never flooded and would not flood.
17.  After the Plaintiffs’ July 2, 2007 purchase of the Property, they learned from a

neighbor that the Property’s basement had flooded in August of 2006, contrary to the
AMENDED COMPLAINT -3




representation in the MLS listing.

18.  Despite the installment of a leaching system, the Property flooded again in
August of 2007 and September of 2007 (within the one year warranty period) and continues
to flood frequently from seeping groundwater today.

19.  The express warranties were therefore breached to the extent the Defendants
misrepresented that the house had not flooded and would not flood.

20. These express warranties were further breached when the house flooded in
August and September of 2007 and thereafier, subsequent to the time of the sale.

21.  As aresult of this flooding, Plaintiffs have suffered damages in an amount in
excess of $10,000, which shall be proven at trial.

COUNT TWO: BREACH OF IMPLIED WARRANTY

22.  Plaintiffs hereby incorporate and re-allege paragraphs | - 21 and further plead
and allege as follows:

23. Implied in every newly constructed residence lies an implied warranty of
habitability. Defendants (Shippen Construction, Inc.; and/or Robert and Jorja Shippen,
husband or wife; and/or Robert and Jorja Shippen d/b/a Shippen Construction; and/or Robert
Shippen; and/or Marriott Homes, LLC) therefore extended a implied warranty of habitability
to Plaintiffs.

24.  That implied warranty was breached when the residence flooded in August
and September of 2007 and each time it has flooded thereafter.

25.  Such continual flooding results in the uninhabitability of the entire residence.

26.  As aresult of this flooding, Plaintiffs have suffered damages in an amount in
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excess of $10,000, which shall be proven at trial.

COUNT THREE: BREACH OF THE IMPLIED COVENANT
OF GOOD FAITH AND FAIR DEALING

27.  Plaintiffs hereby incorporate and re-allege paragraphs 1 - 26 and further plead
and allege as follows:

28. Implied in every contract is a covenant of good faith and fair dealing.

29.  Defendants (Shippen Construction, Inc.; and/or Robert and Jorja Shippen,
husband or wife; and/or Robert and Jorja Shippen d/b/a Shippen Construction; and/or Robert
Shippen; and/or Marriott Homes, LLC) represented to Plaintiffs that the Property Plaintiffs
were about to purchase had not flooded, when in fact it had flooded.

30. Defendants further represented that a leaching system was installed to prevent
snow run off and to give peace of mind against sub-water flooding.

31. Defendants breached its/their implied covenant of good faith and fair dealing
by misrepresenting the condition of and flooding history of the Property.

32.  Asaresult of this breach, Plaintiffs have suffered damages in an amount in
excess of $10,000, which shall be proven at trial.

COUNT FOUR: FRAUDULENT
CONCEALMENT OF KNOWN DEFECT

33.  Plaintiffs hereby incorporate and re-allege paragraphs 1- 32 and further plead
and allege as follows:

34.  Defendants (Shippen Construction, Inc.; and/or Robert and Jorja Shippen,
husband or wife; and/or Robert and Jorja Shippen d/b/a Shippen Construction; and/or Robert

Shippen; and/or Marriott Homes, LLC) knowingly concealed the following facts from
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Plaintitfs:
a) Defendants concealed the fact that the property had flooded prior to the
sale by representing that it had not flooded.
b) Defendants knowingly installed a sump pump under the false stated
premise that it was intended for winter snow run off.
35.  The condition of the Property and these statements were material to the
purchase of the Property.
36. At the time these statements were made, Defendants knew the statements were
false and Plaintiffs did not.
37. Defendants intended for the Plaintiffs to rely on these statements.
38.  Plaintiffs did in fact rely on these statements.
39.  Plaintiffs’ reliance was reasonable.
40.  As a proximate result of Defendants’ misrepresentations, Plaintiffs suffered

damages in excess of $10,000.00, in an amount to be proven at trial.

COUNT FIVE: FRAUDULENT
MISREPRESENTATION OF KNOWN FACT

41. Plaintiffs hereby incorporates and re-allege paragraphs 1- 40 and further plead
and allege as follows:

42. Defendants (Shippen Construction, Inc.; and/or Robert and Jorja Shippen,
husband or wife; and/or Robert and Jorja Shippen d/b/a Shippen Construction; and/or Robert
Shippen; and/or Marriott Homes, LLC) knowingly misrepresented the following facts to
Plaintiffs:

a) Defendants misrepresented in their MLS listing that the Property had
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never flooded prior to the sale, when in fact it had.

b) Defendants misrepresented that a sump pump was installed for winter
snow runoff, when it was actually installed to remove ground water.

c) Defendants misrepresented that subsequent flooding in August of 2007
was the result of a nearby canal rupture.

43.  These statements were material to the purchase of the Property.

44, At the time these statements were made, Defendants knew the statements were
false and Plaintiffs did not.

45.  Defendants intended for the Plaintiffs to rely on these statements.

46.  Plaintiffs did in fact rely on these statements.

47.  Plaintiffs’ reliance was reasonable.

48.  As a proximate result of Defendants’ misrepresentations, Plaintiffs suffered
damages in excess of $10,000.00, in an amount to be proven at trial.

COUNT SIX: FRAUD IN THE INDUCEMENT

55.  Plaintiffs hereby incorporate and re-allege paragraphs 1 - 48 and further plead
and allege as follows:

56. Defendants (Shippen Construction, Inc.; and/or Robert and Jorja Shippen,
husband or wife; and/or Robert and Jorja Shippen d/b/a Shippen Construction; and/or Robert
Shippen; and/or Marriott Homes, LLC) knowingly misrepresented the following facts from
Plaintiffs:

a) Defendants misrepresented in their MLS listing that the Property had

never flooded prior to the sale, when in fact it had.
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b) Defendants misrepresented that a sump pump/leaching system was
installed for winter snow runoff, when it was actually installed to
remove ground water,

57.  The condition of the Property and these statements were material to the
purchase of the Property.

58. At the time these statements were made, Defendants knew the statements were
false and Plaintiffs did not.

59. Defendants intended for the Plaintiffs to rely on these statements to induce
Plaintiffs to purchase the property.

60.  Plaintiffs did in fact rely on these statements.

61.  Plaintiffs’ reliance was reasonable.

62.  As a proximate result of Defendants’ misrepresentations, Plaintiffs suffered
damages in excess of $10,000.00, in an amount to be proven at trial.

COUNT SEVEN: UNJUST ENRICHMENT

63.  Plaintiffs hereby incorporate and re-allege paragraphs 1 - 63 and further plead
and allege as follows:

64. Defendants (Shippen Construction, Inc.; and/or Robert and Jorja Shippen,
husband or wife; and/or Robert and Jorja Shippen d/b/a Shippen Construction; and/or Robert
Shippen; and/or Marriott Homes, LLC) were unjustly enriched by obtaining the agreed upon
purchase price of the residence of $272,000, in exchange for a house that representedly had
no history of flooding and upon guarantees that the house would not flood.

65.  Plaintiffs detrimentally relied on Defendants’ representations regarding the
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Property.

66.  Because Defendants misrepresented the status of the house, Defendants
obtained a higher purchase price for the house than they would have received had
Defendants made the flooding disclosure. This resulted in unjust enrichment to the
Defendants.

67. But for Defendants’ misrepresentation, Plaintiffs would not have even
purchased the Property.

68. That as a proximate result of Defendants’ misrepresentations, Defendants
were unjustly enriched in excess of $10,000.00, in an amount to be proven at trial.

COUNT EIGHT: ALTER EGO
(Veil Piercing)

69.  Plaintiffs hereby incorporate and re-allege paragraphs 1 - 68 and further plead
and allege as follows:

70.  That defendant Robert and/or Jorja Shippen maintains such a unity of interest
in defendants Shippen Construction, Inc. and in Marriott Homes, LLC that the individuality
of such entities has ceased.

71.  That the fiction of a separate existence between said Robert and/or Jorja
Shippen and said defendant entities would perpetuate fraud or an inequitable result to the
extent Robert and/or Jorja Shippen intend to rely on corporate or limited liability status
solely as a shield against liability of the breaches and fraud heretofore mentioned.

72. Based on information and belief, the value of the Defendant entities has been
filtered or siphoned to Robert and/or Jorja Shippen for personal use, rendering the viability

of any judgment as enforceable only against Robert and/or Jorja Shippen.
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73.  That the damages and claims for liability (including, but not limited to,
misrepresentation, concealment of a know defect and fraud in the inducement) sought forth
above against Marriott Homes, LL.C and/or Shippen Construction, Inc., should be imposed
upon Robert Shippen under the theory of alter ego or corporate veil piercing.

ATTORNEY’S FEES

Plaintiffs have been required to retain an attorney to prosecute this action and are
entitled to costs and attorney fees pursuant to Idaho Code §12-120 and §12-121 and I.R.C.P.
54. Further, Plaintiffs are entitled to attorneys fees pursuant to the parties’ purchase and sale
agreement of the Property. In the event this matter is taken by default, Plaintiffs are entitled
to a reasonable attorney fee of $2,500.00, and such additional amount in the event this matter
is contested.

WHEREFORE, Plaintiff prays for judgment as follows:

A. That the contract for the sale of the Property be rescinded, with all title and
obligations on the Property being reinstated to Defendants, relieving Plaintiffs of any future
obligations on the residence;

B. That Plaintiffs additionally be awarded money damages in an amount to reflect
their improvements on the property in an amount in excess of $10,000 to be proven at trial;

C. That Plaintiffs additionally be awarded money damages in an amount to reflect
Plaintiff’s efforts to mitigate the damage to the Property as a result of the flooding;

D. That, in the event the contract is not rescinded, Plaintiffs receive damages in
excess of $10,000.00 in an amount to be proven at trial;

E. That in the event the contract is not rescinded, Defendants be ordered to repair

AMENDED COMPLAINT - 10
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and restore the Property to the extent reasonably possible to ensure continuing and uninterrupted
habitability thereof;,

F. For attorneys fees in the amount of $2,500.00 in the event this matter is taken by
Default, and such additional amounts that may be incurred in the event this matter is contested;
and

G. For such other relief as the Court deems just and proper.

DATED this day of September, 2009.

WESTON S. DAVIS, ESQ.
CERTIFICATE OF SERVICE
I hereby certify that [ served a true copy of the foregoing document upon the following this

day of September 2009, by hand delivery, mailing with the necessary postage affixed thereto,
facsimile, or overnight mail.

Robin D. Dunn Hon. Gregory Moeller
P.O. Box 277 Madison County Courthouse
477 Pleasant Country Lane P. O. Box 389
Rigby, ID 83442-0277 Rexburg, ID 83440
[ ] Mailing
[ ] Hand Delivery
[ ] Fax
[ ] Overnight Mail

WESTON S. DAVIS, ESQ.

L:Awsd\~ Clients\7411.1 Goodspeed\Complaint {Amended).wpd
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DUNN LAW OFFICES, PLLC ISP T PM g
Robin D. Dunn, Esq., ISB # 2903 R
Amelia A. Sheets, Esq., ISB #5899 JTFERS o'es J’i "!'J URT
P.O. Box 277 TeE T IDAKD
477 Pleasant Country Lane

Rigby, Idaho 83442

(208) 745-9202 (t)

(208) 745-8160 (f)

rdunn@dunnlawoffices.com

Attorneys for Defendants

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

WILLIAM SHAWN GOODSPEED and )
SHELLEE BETH GOODSPEED, ) Case No. CV 09-015
husband and wife, )
) RESPONSE TO THE
) PLAINTIFFS’ REPLY
Plaintiffs, ) TO DEFENDANTS’
) SUMMARY JUDGEMENT;
Vs, : ) REPLY TO REQUEST TO
) AMEND COMPLAINT
SHIPPEN CONSTRUCTION, INC,, an )
Idaho corporation, and ROBERT and )
JORJA SHIPPEN, husband and wife, )
)
Defendants. )
)

The defendants originally filed a motion to dismiss the complaint of the plaintiffs
for the reason and belief that the named defendants have nothing to do with the cause of
action alleged by the plaintiffs. The court indicated that an affidavit had been filed and
would convert the motion to dismiss into a summary judgment motion. The plaintiff
had an opportunity to respond as the court set this matter for hearing on the 28" day of
September, 2009. The defendant was allowed to reply 7 days before the hearing. This

memorandum and the additional affidavits are the reply of the defendants.



Additionally, the plaintiffs have filed a request to amend the complaint to add
another party not named. The defendants will respond to this request.

A. Standard of Review.
This Court is required to review a motion for summary judgment by applying the
following standard:

Summary judgment is appropriate if the pleadings, affidavits,
and discovery documents on file with the court, read in the light
most favorable to the nonmoving party, demonstrate no
material issue of fact such that the moving party is entitled to a
judgment as a matter of law. The burden of proving the
absence of material facts is upon the moving party. The
adverse party, however, “may not rest upon the mere
allegations or denials of his pleadings, but his response, by
affidavits or as otherwise provided in this rule, must set forth
specific facts showing that there is a genuine issue for trial.” In
other words, the moving party is entitled to a judgment when
the nonmoving party fails to make a showing sufficient to
establish the existence of an element essential to that party’s
case on which that party will bear the burden of proof at trial.

Baxter v. Craney, 135 Idaho 166, 170, 16 P.3d 263, 266 (2000) (citations omitted). The Court
should “liberally construe the record in favor of the party opposing the motion for summary
judgment, drawing all reasonable inferences and conclusions supported by the record in
favor of that party. Walker v. Hollinger, 132 Idaho 172, 175, 968 P.2d 661, 664 (1998).
Notwithstanding, the following also applies to the case herein:

[W]hen a motion for summary judgment which has been
propetrly supported with evidence indicating the absence of
material factual issues, the burden shifts to the non-moving
party to make a showing of the existence of a genuine material
fact which would preclude summary judgment. This standard
of review is not affected by the fact that both parties have filed
motions for summary judgment. Rather, each motion must be
separately considered on its own merits, with the court drawing
all reasonable inferences against the party whose motion is
under consideration.
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Treasure Valley Gastroenterology Specialists, P.A., v. Woods, 135 Idaho 485, 488-489 20 P.3d
21, 24-25 (2001).

B. Argument.

The argument is very simple and straight-forward. The named defendant should be
dismissed because these defendants have nothing to do with the cause of actions(s) being
alleged by the plaintiffs.

First, the owners of the real property in question were Robert and Jorja Shippen,
husband and wife. They owned real property as individuals and had nothing to do with the
building or workmanship of the house placed on their real property. Obviously, they would
have to sign sales agreements, deeds and transfers to complete the sale to the plaintiffs.
But, they were not responsible, in any manner, for the building and construction of the
structure on their real property. Thus, they should be dismissed from the lawsuit. Nothing
in opposing affidavits rebuts this position.

Second, the plaintiffs have named Shippen Construction, Inc. as a co-defendant.
This entity is a subcontractor working on the project. The subcontractors are numerous on
this project. None of the other subcontractors are named in the lawsuit. Shippen
Construction, Inc. is a lawful corporation with its agent as Robert Shippen. It is a concrete
and excavation company. It does not perform general contracting and has never built a
house as a general contractor. This factual truth has not been rebutted and is contained in
both the original and supplemental affidavits of Robert Shippen. Thus, this subcontractor
should be dismissed.

This corporation never purchased materials or supplies, paid subcontractors or
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performed any of the general contract services of the building. It provided concrete,
excavation and oversight, via the general contractor, for subcontract duties as mentioned. It
only performed those services consistent with such subcontract duties.

With these two parties dismissed, the complaint fails unless it is amended.
Therefore the complaint should be dismissed.

The actual general contractor is Marriott Homes, LL.C. This limited liability
company has is an on-going and licensed entity in the state of Idaho. Robert Shippen is the
manager/member. (On tax returns it has often been listed as a corporation as that is the
policy of the IRS in such returns). It pays all subcontractors, purchases supplies and
materials, handles all billings and payments and oversees the subcontractors and
completion of the project. If any negligence can be attributed to anyone, this would be the
contractor responsible for the actions of the building. No other entity or person is
responsible for the actions of the overall project.

Plaintiffs have filed documents indicating that Shippen Construction, Inc. or as a
d/b/a could be responsible. The affidavit of James Lynch makes clear that Shippen
Construction is associated with Robert Shippen for numerous years and oftentimes is
written on documents used by the building officials. However, he knew that the general
contractor was always Marriott Homes, LLC. The county was aware that four separate
Shippen Construction companies exist in Jefferson County, Idaho. None of these
companies are the same and are owned and operated by different Shippen persons.

The correct entity for the purpose of the complaint is simply Marriott Homes, LL.C.
Plaintiffs know realize such fact and attempt to amend the complaint but want to include all

other potential persons/entities it can muster. This only confuses and complicates more
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simplistic issues. The complaint should be dismissed and the plaintiffs refile with the
proper party.
RESPONSE TO AMEND COMPLAINT
The plaintiffs have filed a motion to amend complaint to add Marriott Homes, LLC.
Courts routinely grant such motions—but the proper procedure would be to dismiss the
complaint and re-file in correct manner. The defendants have no objection, in the face of
judicial economy, to have an amended complaint EXCLUDING all but Marriott Homes,
LLC. These current defendants request fees and costs for dealing with the amended
complaint pursuant to statute, rule and case law.

If the court will recall, the defendants had difficulty answering requests for
admissions since the proper party was not named. The court considered attorney fees in
compelling answers. The undersigned attorney took full responsibility for the late answers
and requested that any fees be attributed to him. However, the undersigned attorney
requested this court, and also filed a Rule 60(b) motion to have the answers that were
submitted serve as the correct answers due to his own mistake and/or neglect. That motion
is before the court in response and in conjunction with the summary judgment motion and
the motion to amend.

In the spirit of fairness, if the amended complaint is allowed with the only proper
party, the defendant would incur additional attorney fees to answer. As such, fees should be
awarded to the defendants if this occurred. A simple solution is to waive the fees awarded to
plaintiffs for the late answers to discovery and offset the same against the amended
complaint. In that manner all parties would be treated fairly and the new Amended Answer

and fees associated therewith could be offset against the prior fees for discovery.
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CONCLUSION
The original complaint should be dismissed as to all defendants. The court could
either allow the plaintiffs to re-file or to allow an amended complaint naming Marriott
Homes, LLC only. Fees for late discovery by defendants could be offset against fees for
additional answer and response to the Motion to Amend by defendants. The answers to
Requests for Admissions, filed by the defendants, should be allowed to stand as no

prejudice has occurred to plaintiffs and the case is early in the discovery process.

DATED this 17" day of September, 2009.

ROBIN D. DUNN
ATTORNEY FOR DEFENDANTS

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 17" day of September, 2009, a true and correct
copy of the foregoing was delivered to the following person(s) by:
__ Hand Delivery N
_X Postage-prepaid mail

X Facsimile Transmission

Robin D.T)unn,\fi,sq. ~
DUNN LAW OFFICES, PLLC

bty
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Weston S. Davis, Esq.
P.O. Box 51630
Idaho Falls ID, 83405

Chamber Copy:
Hon. Gregory Moeller
Rexburg, Idaho
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DUNN LAW OFFICES, PLLC HGSEP LT PR L., ,
Robin D. Dunn, Esq., ISB # 2903 " o
Amelia A. Sheets, Esq., ISB #5899 et T ST
P.O. Box 277 » £8G EFFERSON Coyp Y.r(l[’JAHr)
477 Pleasant Country Lane

Rigby, Idaho 83442

(208) 745-9202 ()

(208) 745-8160 (f)

rdunn@dunnlawoffices.com

Attorneys for Defendants

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

WILLIAM SHAWN GOODSPEED and
SHELLEE BETH GOODSPEED,
husband and wife,

Case No. CV 09-015

SUPPLEMENTAL AFFIDAVIT OF
ROBERT SHIPPEN
Plaintiffs,

SHIPPEN CONSTRUCTION, INC,, an
Idaho corporation, and ROBERT and
JORJA SHIPPEN, husband and wife,

Defendants.

)
)
)
)
)
)
)
VS, )
)
)
)
)
)
)
)

STATE OF IDAHO )
)ss:
COUNTY OF JEFFERSON )
ROBERT SHIPPEN, being first duly sworn, deposes and states as follows:
1) That he and his wife are named defendants in the above named lawsuit. The
statements and facts herein are based upon the personal knowledge of the affiant.
2) That he and his wife have nothing to do with the allegations of the complaint on

file herein as they did not act in their individual capacities in construction or building of the

subject real property. It is true that the real property was titled in their individual names;



but, a general contractor performed all work on the premises. That general contractor is
Marriott Homes, LLC.

Ownership of the real property required that the husband and wife, Robert and Jorja
Shippen, transfer title to the plaintiffs at closing. Your affiant states, as husband and wife,
nothing more was performed in the pending case by these two individuals.

3) That Shippen Construction, Inc. is a subcontractor and has nothing to do with the
general contractor or the sale of the real property. County employees are familiar with
Robert Shippen and his excavation and concrete company and normally simply state:
“Shippen Construction” on any forms. In fact, there are four (4) Shippen Construction

companies in Jefferson County, Idaho.

However, ALL purchases of materials and supplies were through the business entity,
Marriott Homes, LLC. All payments to subcontractors were through the checking account
of Marriott Homes, LLC. Your affiant purchased all materials and supplies, on behalf of
Marriott Homes, LL.C, through various wholesalers such as Stock Building Supply.

4) The various subcontractors on the case are as follows:

a) Justin Fullmer;
b) L&F Electric;
c) Holeshot Plumbing;
d) T. Merrill Construction;
e) Southerland Cabinetry;
f) Keith Klingler roofing;
g) Rocky Mountain Siding;
h) Shippen Construction, Inc.
5) The main contractor on this case and general contractor who caused the

construction and who caused the building of the property is Marriott Homes, LLC. This is

an Idaho limited liability company (tax forms require the term corporation) licensed to do

AFFIDAVIT OF ROBERT SHIPPEN 2
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business in Idaho and currently active. None of the named defendants in the above named
lawsuit had any involvement other than Shippen Construction, Inc. was a subcontractor who
performed concrete and excavation services. Excavation is associated with sewer permits.

Any exposure, if any, is through the general contractor. As such, the undersigned
requests the complaint be dismissed, with prejudice, and/or if the court allows an amended
complaint that the only party named would be the general contractor, Marriott Homes,
LLC.

6) Shippen Construction, Inc., has never built a house since its formation as a
corporation. It has always acted as an excavation and concrete company. This company
has never paid any material or supplies for homes except those associated with excavation
and concrete.

7) Your affiant further states that Robert and Jorja Shippen, as husband and wife,
have never built a home for resale and have only built their own personal dwellings during
their marriage. The last home that was sold by Robert and Jorja Shippen was their personal
residence for 18 years.

8) Marriot Homes has built homes for resale since 1988 and became a limited
liability company approximately 4-5 years ago.

9) Further your affiant sayeth naught.

DATED this 16" day of September, 2009.

bert Shippen
Agent for Shippen Construction, Inc. and in
his individual capacity
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SUBSCRIBED AND SWORN to before me this 16" day of September, 2009.

awgy,

7 e .

eeevey,
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\
. DUNN T,
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= s Y = . "
Sa7 4" ™ Z Notary Public
= = Residing at: Rigby, Idaho

R s Commission Expires: /0 / o/ / o
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S CERTIFICATE OF SERVICE

s
I HEREBY CERTIFY that on the }ﬁ‘ day of September, 2009, a true and correct

copy of the foregoing was delivered to the following person(s) by:
Hand Delivery
X Postage-prepaid mail

A‘_ Facsimile Transmission
o

Robin D. Dunn, Esq.
DUNN LAW OFFICES, PLLC

Weston S. Davis, Esq.
P.O. Box 51630
Idaho Falls ID, 83405

Chamber Copy:
Hon. Gregory Moeller
Rexburg, Idaho
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Robin D. Dunn, Esq., ISB # 2903 erbis Pk Y Lo
Amelia A. Sheets, Esq., ISB #5899 CIRERS LT
P.O. Box 277 s

477 Pleasant Country Lane
Rigby, Idaho 83442

(208) 745-9202 (1)

(208) 745-8160 (f)
rdunn@dunnlawoffices.com

Attorneys for Defendants

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

WILLIAM SHAWN GOODSPEED and
SHELLEE BETH GOODSPEED,
husband and wife,

Case No. CV 09-015

AFFIDAVIT OF
JAMES LYNCH
Plaintiffs,

SHIPPEN CONSTRUCTION, INC,, an
Idaho corporation, and ROBERT and
JORJA SHIPPEN, husband and wife,

Defendants.

)
)
)
)
)
)
)
VS, )
)
)
)
)
)
)
)

STATE OF IDAHO )
)ss:
COUNTY OF JEFFERSON )
JAMES LYNCH, being first duly sworn, deposes and states as follows:
1) That he is the building inspector for Jefferson County, Idaho. Further, your affiant
has reviewed the affidavit of Brenda Monson who works in the Planning and Zoning
Department with your affiant as building inspector. The statements and facts herein are

based upon the personal knowledge of your affiant affiant.

2) That he has signed various “inspection tickets” that are attached to the affidavit of
g P




Brenda Monson. The name “Shippen Construction” appears on those tickets or in the
affidavit of Brenda Monson on various documents. The name “Shippen Construction” is
associated with Robert Shippen and does not reflect the actual general contractor. The
Shippen Construction name is associated with concrete and excavation and is known to
your affiant.

3) The actual general contractor on the 3709 E. 319 N. Rigby, Idaho property was
not “Shippen Construction”. Your affiant knows the general contractor to be Marriott
Homes, LLC. Robert Shippen is a principal owner and agent of both Shippen Construction,
Inc. and of Marriott Homes, LLC. Thus, to be technically correct, the documents should
have stated Marriott Homes, LLC and not the concrete and excavating company of Shippen
Construction, Inc.

4) Further your affiant sayeth naught.

DATED this 16" day of September, 2009.

S LYNCH
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the }6" day of September, 2009, a true and correct

copy of the foregoing was delivered to the following person(s) by:
Hand Delivery
X Postage-prepaid mail

X Facsimile Transmission

e

Robin D. Dunn, Esq.
DUNN LAW OFFICES, PLLC

Weston S. Davis, Esq.
P.O. Box 51630
Idaho Falls 1D, 83405

Chamber Copy:
Hon. Gregory Moeller
Rexburg, Idaho
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WESTON S. DAVIS (LS.B. # 7449) e,

NELSON HALL PARRY TUCKER, P.A. . C P
490 Memorial Drive Sregy. o TS
Post Office Box 51630 Tyt
Idaho Falls, Idaho 83405-1630 DAy,

Telephone (208) 522-3001
Fax (208) 523-7254

Attomneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

(: Ay oo it
. \ ‘,) ( ‘.,,( l i l -7
WILLIAM SHAWN GOODSPEED and Case No -Ev-05-7036

SHELLEE BETH GOODSPEED, husband and

wife,
Plaintiffs, RESPONSE AND OBJECTION TO
MOTION TO ALLOW REQUESTS
VS, FOR ADMISSION AND ANSWERS

TO STAND
SHIPPEN CONSTRUCTION, INC., an Idaho
corporation, and ROBERT and JORJA
SHIPPEN, husband and wife,

Defendants.

COME NOW Plaintiffs, by and through their attorney of record, Weston S. Davis of Nelson
Hall Parry Tucker, P.A., and hereby cbject and respond to Defendants’ Motion to Allow Requests
for Admission and Answers to Stand as follows:

1. The critical time for Defendants’ present motion has passed as Judge Moeller
reserved making a ruling on Plaintiffs” Motion to Deem Admitted Plaintiff’s Requests for Admission
to Defendants for his ruling on Defendant’s converted motion for summary judgment. Plaintiff’s

motion to deem the requests admitted has already been argued by both parties. Judge Moeller did

RESPONSE AND OBJECTION TO MOTION TO ALLOW
REQUESTS FOR ADMISSION AND ANSWERS TO STAND — 1



not indicate at the hearing whether he would entertain subsequent motions to thwart Plaintiff’s
motion to deem the requests admitted. Submission of this motion by Defendants is untimely and is
only intended to interrupt those issues already argued before this Court.

2. Additionally, LR.C.P. 36(a) is self executing and Plaintiffs’ requests, under the rules,
are already deemed admitted. Plaintiffs mentioned at oral argument the purpose of their motion to
obtain an order deeming the requests admitted was to prevent any possible argument from
Defendants alleging a procedural defect of entry of the admission, as some judges believe it is
appropriate to obtain an order admitting the requests prior to using the admissions. For that same
reason, Plaintiffs continue to seek an order acknowledging the rules have deemed the requests
admitted.

3. Defendants cite to L.LR.C.P. 60(b) under the theory of inadvertence or excusable
neglect as a basis for authority to allow for a variance of the self executing provisions of Rule 36(a).
However, excusable neglect is measured by the what a reasonably prudent person would have done
under the circumstances. Johnson v. Pioneer Title, 104 Idaho 727, 662 P.2d 1171 (Ct. App. 1983).
In other words, neglect itself is not enough, the neglect must be excusable. Marano v. Dial, 108
Idaho 680, 701 P.2d 300 (Ct. App. 1985).

In this case, Defendants have been represented by Counsel since November of 2008.
Plaintiffs served discovery on Defendant’s counsel on May 12, 2009. Defendant’s counsel did not
timely respond to the discoveryrequests, claiming the change in judges somehow left counsel unsure
of how to respond. However, in spite of a judge change, a reasonable response of an attorney with
twenty plus years of litigation experience would have been a timely objection and denial of the
admission based upon the alleged failure to name the proper party—a point recognized by Defendant’s

RESPONSE AND OBJECTION TO MOTION TO ALLOW
REQUESTS FOR ADMISSION AND ANSWERS TO STAND -2
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counsel in paragraph 3(f) of the Affidavit of Robin Dunn. Because Defendants’ failure to timely
respond to these requests was not reasonable, any effort to set aside the admission under Rule 60(b)
must fail.

4, Further, as has been argued by Plaintiffs’ Response to Motion to Dismiss and
Response to Converted Motion for Summary Judgment, Plaintiff has properly named Shippen

Construction and Robert and Jorja Shippen to the complaint, so a meritorious defense does not exist

-
/ T e—

WESTON S. DAVIS, ESQ.

to support Defendants’ present motion.

DATED this /X day of September, 2009.

CERTIFICATE OF SERVICE

I hereby certify that I served a true copy of the foregoing document upon the following
this day of September 2009, by hand delivery, mailing with the necessary postage affixed
thereto, facsimile, or overnight mail.

Robin D. Dunn Hon. Gregory Moeller
P.O. Box 277 Madison County Courthouse
477 Pleasant Country Lane P. O. Box 389
Rigby, ID 83442-0277 Rexburg, ID 83440
[ ] Mailing
[ ] Hand Delivery
Fax

[" ] Overnight Mail

WESTON S. DAVIS, ESQ.
L:wsd\~ Clients\7411.1 Goodspeed\Response to Mation to Allows R4A to stand.wpd
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WESTON S. DAVIS (L.S.B. # 7449) SERSE
NELSON HALL PARRY TUCKER, P.A. o R

490 Memorial Drive Tregoce T L5
Post Office Box 51630 Celuyt
Idaho Falls, Idaho 83405-1630 oy,

Telephone (208) 522-3001
Fax (208) 523-7254

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

0y A - B
WILLIAM SHAWN GOODSPEED and Case No.: C\V..09-015

SHELLEE BETH GOODSPEED, husband and

wife,
PLAINTIFFS’ MOTION TO
Plaintiffs, STRIKE AFFIDAVIT OF JAMES
LYNCH AND SUPPLEMENTAL
Vs. AFFIDAVIT OF ROBERT
SHIPPEN AND MOTION TO
SHIPPEN CONSTRUCTION, INC., an Idaho DISQUALIFY

corporation, and ROBERT and JORJA
SHIPPEN, husband and wife,

Defendants.

COMES NOW the Plaintiffs by and through their attormey of record, Weston S. Davis of
Nelson Hall Parry Tucker, P.A., and hereby move the Court to Strike the Affidavit of James Lynch
and Supplemental Affidavit of Robert Shippen in support of their reply to Plaintiffs’ Response to
Defendants” Converted Motion for Summary Judgment.

The basis for this Motion to Strike is that by the recent submittal of the above mentioned
affidavits in Defendant’s reply brief, Plaintiffs have no opportunity to refute such affidavits. Idaho

Rute of Civil Procedure 56(c) states:

PLAINTIFFS® MOTION TO STRIKE AND MOTION TO DISQUALIFY -1




If the adverse party [to a motion for summary judgment] desires to serve opposing

affidavits, the party must do so at least 14 days prior to the date of the hearing. The

adverse party shall also serve an answering brief at least 14 days prior to the date of

the hearing. The moving party may thereafter serve a reply briefnot less than 7 days

before the date of the hearing.

Thus, the rule contemplates the adverse party may submit affidavits with their responsive brief.
However, the authority for a party moving for summary judgment to submit affidavits with their
reply briefiis conspicuously absent from the language of Rule 56(c). Because Rule 56(c) specifically
defines and provides for what can be filed in support of or in opposition to a Motion for Summary
judgment, the fact that the rule fails to state that affidavits may be filed with the movant’s reply brief
indicates that the filing of such affidavits should not be allowed with the movant’s reply brief.
Allowing such affidavits to be filed and considered by the Court deprives the non-moving parties
to a motion for summary judgment the ability to respond with counter affidavits.

At the hearing on Plaintiff’s Motion to Dismiss on July 27, 2009, this Court extended to
Defendant’s counsel the opportunity to either amend his Motion to Dismiss or file a motion for
summary judgment based upon the ruling that the Motion to Dismiss must be converted to a motion
for summary judgment. Defendant’s counsel elected to let the motion stand as it was filed with the
Court with its supporting affidavit. Therefore, Plaintiff prepared its response and actions to respond
around the existing motion. To allow Defendant to present affidavits that Plaintiff does not have an
opportunity to refute is unjust and not permitted under the rules of procedure. Therefore, the
affidavit submitted by James Lynch and Supplemental Affidavit of Robert Shippen filed with
Defendants’ reply should be stricken.

Should the Court determine that these aftidavits are somehow admissible, which Plaintiffs

firmly assert it should not, in the interest of justice, the Court should, pursuant to Rule 56(e) and 56

PLAINTIFFS’ MOTION TO STRIKE AND MOTION TO DISQUALIFY -2




(D of the 1daho Rules of Civil Procedure vacate the hearing set for September 28, 2009 and allow
the non-moving parties to conduct discovery in order to fairly respond to the affidavits filed by
Defendants in their reply brief.

As a final consideration before this Court, Defendants’ counsel represents Jefferson County
and has now submitted an affidavit from a Jefferson County employee. Such action creates aconflict
of interest and calls the credibility of the Defendants’ county employee testimony and affidavits into
question. An attorney should not exploit hisrole in a public office to the advantage of another client.
See Idaho Rule of Professional Conduct 1.11, Comment 3. Plaintiffs believe that Mr. Dunn’s
relationship and employment with the county is of such a nature that he would be able to elicit more
favorable testimony on behalf of his client from the county employees for the sake of continuing a
good working relationship between Mr. Dunn and the county for years to come. For such reason,

Plaintiffs move to disqualify Mr. Dunn from representing Defendants.

DATED this ZZ day of September, 2009.

PLAINTIFFS' MOTION TO STRIKE AND MOTION TO DISQUALIFY -3




CERTIFICATE OF SERVICE

[ hereby certify that [ served a true copy of the foregoing document upon the following
this 5 day of September 2009, by hand delivery, mailing with the necessary postage affixed
thereto, facsimile, or overnight mail.

Robin D. Dunn Hon. Gregory Moeller
P.O. Box 277 Madison County Courthouse
477 Pleasant Country Lane P. O. Box 389
Rigby, ID 83442-0277 Rexburg, ID 83440
[ ] Mailing
[ 1 Hand Delivery
Fax
[ ] Overnight Mail .,
=
~

a

WESTON S. DAVIS, ESQ.

L:\wsd\~ Clients\7411.1 Goodspeed\Motion.Strike.Affidavit.wpd
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WESTON S. DAVIS (1.S.B. # 7449) e
NELSON HALL PARRY TUCKER, P.A. Erpp IR
490 Memorial Drive el B V)
Post Office Box 51630 ERRCTANEENS
Idaho Falls, Idaho 83405-1630
Telephone (208) 522-3001

Fax (208) 523-7254

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

ALeqg -t
WILLIAM SHAWN GOODSPEED and Case No. CV-05-7836
SHELLEE BETH GOODSPEED, husband and
wife,
PLAINTIFEFS’ MOTIONTO

Plaintiffs, SHORTEN TIME

SHIPPEN CONSTRUCTION, INC., an Idaho
corporation, and ROBERT and JORJA
SHIPPEN, husband and wife,

[

i

I

i

I

I

r

i

VSs. i
r

[

i

i

i

!

Defendants. I
|

COME NOW Plaintiffs, by and through their attorney of record, Weston S. Davis of Nelson
Hall Parry Tucker, P.A., and hereby move this Court for an order allowing Plaintiffs’ Motion to
Strike the Atfidavit of James Lynch and Supplemental Affidavit of Robert Shippen in support of
Defendants’ reply brief on motion for summary judgment, to be heard less than fourteen (14) days
after the filing of the notice of hearing as set forth in Rule 7(b)(3)(a) of the Idaho Rules of Civil

Procedure.

The basis for this motion is that Defendants” Motion for Summary Judgment hearing is

PLAINTIFFS' MOTION TO SHORTEN TIME -1




currently set for September 28, 2008, at 2:00 p.m., which is related to the present motion. Plaintiffs
believe that Defendants will not suffer any prejudice as a result of having this motion heard less than
fourteen (14) days subsequent to its filing.

Plaintiffs also base this motion on the grounds that Plaintiffs did not receive the affidavits
submitted by Defendants until eleven days prior to the hearing and were unable to give fourteen days
notice before hearing on this matter.

DATED this _/$ _day of September, 2009.

WESTON S. DAVIS, ESQ.

CERTIFICATE OF SERVICE

hereby certify that T served a true copy of the foregoing document upon the following
this day of September 2009, by hand delivery, mailing with the necessary postage affixed
thereto, facsimile, or overnight mail.

Robin D. Dunn Hon. Gregory Moeller
P.O. Box 277 Madison County Courthouse
477 Pleasant Country Lane P. O. Box 389
Rigby, ID 83442-0277 Rexburg, ID 83440
[ ] Mailing
[ ] Hand Delivery
Fax

[ ] Ovemnight Mail

&UESTON S. DAVIS, ESQ.
Liwsd\~ Clients\7411.1 Goodspeed\Motion.Strike.Shorten. Time.wpd
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WESTON S. DAVIS (I'S.B. # 7449)
NELSON HALL PARRY TUCKER, P.A.

490 Memorial Drive 2003 st.p 29 PH 2: 07
Post Office Box 51630 ‘

Idaho Falls, Idaho-83405-1630 VTPERSUN COUNT CDAHD
Telephone (208) 522-3001

Fax (208) 523-7254

Attomeys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

200915

WILLIAM SHAWN GOODSPEED and Case No. CV-85-7636

SHELLEE BETH GOODSPEED, husband and
wife,

Plaintiffs, ORDER TO SHORTEN TIME

VS.

SHIPPEN CONSTRUCTION, INC., an [daho
corporation, and ROBERT and JORJTA
SHIPPEN, husband and wife,

Defendants.

| e e e e e . — = —

Upon showing of good cause and pursuant to the court’s discretion to shorten time for a
hearing, pursuant to Idaho Rule of Civil Procedure 7(b)(3),
IT IS HEREBY ORDERED that Plaintiffs’ Motion to Strike shall be heard on the 28" day

of September, 2009 at 2:00 p.m..

DATED this 29 day of September, 2009.
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CLERK'’S CERTIFICATE OF SERVICE

I hereby certify that on this g@fzh:y of September, 2009, a true and correct copy of the
foregoing Order was served upon the following by first class mail, postage prepaid, or by hand
delivery:

WESTON S. DAVIS, ESQ [A/Mallmg
NELSON HALL PARRY TUCKER, P.A. [ ] Hand Delivery
490 Memorial Drive [ ] Fax
Post Office Box 51630 [ ] E-Mail
Idaho Falls, Idaho 83405-1630 [ ] Overnight Mail
[ ] Courthouse Box
Robin D. Dunn V]/Mailing
P.O. Box 277 [ ] Hand Delivery
477 Pleasant Country Lane [ 1F
Rigby, ID 83442-0277 [ 1E- Mall
[ ] Overnight Mail
[ ] Courthouse Box
CLERK OF THE COURT
By: %
Deputy Clerk

Lawsd\~ Clients\741 1.1 Goodspeed\Motion.Strike.Shorten. Time.(Order).wpd
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Robin D. Dunn, Esq., ISB # 2903 _ My

Amelia A. Sheets, Esq., ISB #5899 Cerfn, T Py,
P.O. Box 277 iy ey Y
477 Pleasant Country Lane U FER
Rigby, Idaho 83442 sy,

(208) 745-9202 (1)
(208) 745-8160 (f)
rdunn@dunnlawoffices.com

Attorneys for Defendants

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

WILLIAM SHAWN GOODSPEED and
SHELLEE BETH GOODSPEED,
husband and wife,

Case No. CV 09-015

MOTION TO DISCARD
REQUESTS FOR ADMISSIONS
AND ALLOW ANSWERS TO
STAND

Plaintiffs,

vs. L.R.C.P. Rule 36(b)

Idaho corporation, and ROBERT and
JORJA SHIPPEN, husband and wife,
ROBERT and JORJA SHIPPEN,
d/b/a SHIPPEN CONSTRUCTION,
ROBERT SHIPPEN, an individual, and
MARRIOTT HOMES, LLC,

)

)

)

)

)

)

)

)

;

SHIPPEN CONSTRUCTION, INC,, an )
)

)

)

)

)

)

)

)

Defendants. )
)

COMES NOW, defendants, and MOVE the court for an Order, pursuant to Rule
36(b) of the I.R.C.P., allowing the defendants Answers to Requests for Admissions to stand
and to discard or remove defaulted Requests for Admissions.

If fees are sought by plaintiffs for this motion or the motion to compel the same



should be offset in the court allowing the plaintiff to amend its complaint and tequiring the
defendants to re-answer an amended complaint.

The two motions should be an offset for attorney fees and/or costs.

Dated this 29" day of September, 2009. I

/ ) __________ { =
L0\ s

Robin D. Dunn, Esq.
DUNN LAW OFFICES, PLLC

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 29" day of September, 2009, a true and correct
copy of the foregoing was delivered to the following person(s) by:

___Hand Delivery

_X Postage-prepaid mail

__X_ Facsimile Transmission

Robin D. Dunn, Esq.
DUNN LAW OFFICES, PLLC

Weston S. Davis, Esq.
P.O. Box 51630
Idaho Falls ID, 83405

Chamber Copy:
Hon. Gregory Moeller
Rexburg, Idaho



DUNN LAW OFFICES, PLLC 20

Robin D. Dunn, Esq., ISB # 2903 ’ S'f"g 9 .
Amelia A. Sheets, Esq., ISB #5899 spplis HY e
P.O. Box 277 Sséijri o 7YY
477 Pleasant Country Lane “Ouy, [;”f‘l 7
Rigby, Idaho 83442 10,4 Mo

(208) 745-9202 (t)
(208) 745-8160 (f)
rdunn@dunnlawoffices.com

Attorneys for Defendants

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

WILLIAM SHAWN GOODSPEED and
SHELLEE BETH GOODSPEED,
husband and wife,

Case No. CV 09-015

MEMORANDUM ON
Plaintiffs, REQUESTS FOR ADMISSIONS

)

)

)

)

)

)

vs. ) LR.C.P. Rule 36(b)

)

SHIPPEN CONSTRUCTION, INC., an )

Idaho corporation, and ROBERT and )

JORJA SHIPPEN, husband and wife, )

ROBERT and JORJA SHIPPEN, )

d/b/a SHIPPEN CONSTRUCTION, )

ROBERT SHIPPEN, an individual, and )

MARRIOTT HOMES, LLC, )
)
)
)
)

Defendants.

The court request additional briefing within 14 days from the earlier hearing of
September 28, 2009 on the issue of whether the court must accept “Requests for Admissions
being Deemed Admitted” if not served within the time period set forth by Rule.

The answer to that question/issue is no.

The defendants answered Requests for Admissions propounded by the defendants



but the answers were late. Thus, the defendants request leave of the court to allow the filed
answers, albeit late, to stand. No prejudice has occurred to the plaintiffs as discovery has
barely commenced and a trial or other hearings have not been set. The case is in the early
stages of discovery. The court certainly does not want untrue information to be submitted
to the fact-finder.

Rule 36(b) supports the position of the defendants that the court should do justice
and allow the proper answers to be placed before the fact-finder. Rule 36 states as follows:

(b) Effect of Admission. Any matter admitted under this rule is conclusively
established unless the court on motion permits withdrawal or amendment of the admission.
Subject to the provisions of Rule 16 governing amendment of a pre-trial order, the court
may permit withdrawal or amendment when the presentation of the merits of the action will
be sub served thereby and the party who obtained the admission fails to satisfy the court
that withdrawal or amendment will prejudice that party in maintaining an action or defense
on the merits. Any admission made by a party under this rule is for the purpose of the
pending action only and is not an admission by the party for any other purpose nor may it
be used against him in any other proceeding.

IRCP Rule 36, Requests for admission
------------ Excerpt from page 107.

Case law supports this position and the discretion of the trial court. Relevant law is

as follows:

Just prior to trial, the plaintiffs made a motion to have the requests for admissions
"discarded." The defendant argued that the requests should be deemed admitted since
they were not answered or denied within fifteen days as required by > I.LR.C.P. 36(a). The
trial court granted the motion to discard the requests for admissions under the
circumstances of the case. We find no error in the trial court's ruling. The plaintiffs' motion
was in essence a motion pursuant to > [.LR.C.P. 36(b) which permits the trial court to
withdraw admissions under appropriate circumstances. No prejudice occurred to Uniroyal
since plaintiffs' statements in depositions and interrogatories set out plaintiffs' position
which adequately denied the substance of the requests for admissions submitted by the
association.

Vannoy v. Uniroyal Tire Co., 726 P.2d 648, 111 Idaho 536, (Idaho 1985)
------------ Excerpt from page 726 P.2d 656.

Reading the statute and case law in conjunction indicates that the plaintiff in the

v
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case at bar must suffer prejudice. This proposition cannot be support since the plaintiff has
received complete and full answers to the requests for admissions. Those answers were
available before the Motion to Compel. Furthermore, the plaintiffs have yet to rely on any
Requests for Admissions since the case is so new and the substance of discovery has not
been completed. Furthermore, trial has not even been set nor has a status conference
setting out discovery dates, cut-offs, motions and pretrial even been contemplated. The
plaintiffs have suffered no prejudice.

Case law describes prejudice as follows:

"Prejudice" as contemplated in > F.R.C.P. 36(b) is " 'not simply that the party who
obtained the admission will now have to convince the fact finder of its truth. Rather, it
relates to the difficulty a party may face in proving its case, e.g., caused by the unavailability
of key witnesses, because of the sudden need to obtain evidence' with respect to the

questions previously deemed admitted." > Hadley, 45 F.3d at 1348 (quoting Brook Village
[130 Idaho 565] N. Assoc. v. General Elec. Co., 686 F.2d 66, 70 (1st Cir.1982)> To view

preceding link please click here ). "The party who obtained the admission has the burden
of proving that withdrawal of the admission would prejudice the party's case." Id. Again,

these federal decisions are persuasive and consistent with > [.R.C.P. 36(b).

The Court determined that no prejudice had occurred in Vannoy v. Uniroyal Tire
Co., 111 Idaho 536, 726 P.2d 648 (1985), where, "[j]ust prior to trial, the plaintiffs made a
motion to have the requests for admissions 'discarded.' "' > Id. at 544, 726 P.2d at 656. In
that case, "statements in depositions and interrogatories set out plaintiffs' position which
adequately denied the substance of the requests for admissions submitted by the
association." Id. Similarly, in the Ninth Circuit, " [c] ases finding prejudice to support a
denial generally show a ... [high] level of reliance on the admissions." > Hadley, 45 F.3d at
1349. Where the motion for withdrawal is not made until the middle of the trial, prejudice
has been found. Id. See > 999, 776 F.2d at 869.

Quiring v. Quiring, 944 P.2d 695, 130 Idaho 560, (Idaho 1997). ,.
------------ Excerpt from pages 944 P.2d 699-944 P.2d 700.

It is clear that the plaintiff has not suffered prejudice. Furthermore, the Requests for
Admission were fully answered. Trial has not been set and the case is early. The

defendants tried to dismiss the parties they believed were not properly in the case as the

-3~



Requests related, in the opinion of the defendants, to an unnamed party.

Rule 36(b) specifically addresses the court’s desire to act fairly and still follow rules of
order. This rule [Rule 36(b)] addresses both fairness and allows for rules to control in court
procedure.

The defendants requested relief pursuant to Rule 60(b) and now relief pursuant to
Rule 36(b). The court should grant such relief.

CONCLUSION

The court can determine that the ends of justice and fairness are completely
compatible with rules of law. The plaintiffs are not prejudiced if the answers provided in
Request for Admissions are allowed to stand and the tardy response does not deem
Requests for Admissions admitted without answer. The case is “young” and discovery has
not commenced in full swing. The case is not set for trial and no prejudice will occur to any
party.

Dated this 29" day of September, 2009.

o, (o 0

Robin D. Dunn, Esq.
DUNN LAW OFFICES, PLLC

-

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 29" day of September, 2009, a true and correct
copy of the foregoing was delivered to the following person(s) by:

__ Hand Delivery

_ X Postage-prepaid mail

X Facsimile Transmission



Weston S. Davis, Esq.
P.O. Box 51630
Idaho Falls ID, 83405

Chamber Copy:
Hon. Gregory Moeller
Rexburg, Idaho

Robin D. Dunn, Esq.
DUNN LAW OFFICES, PLLC
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTIRIQT} OF THE’ G: 4 e
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STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON  '~/04, ’

WILLIAM SHAWN GOODSPEED and,
SHELLEE BETH GOODSPEED, Case No. CV-2009-15
husband and wife,

Plaintiffs, MINUTE ENTRY
-VS.- ON MOTIONS

SHIPPEN CONSTRUCTION, INC., an Idaho
Corporation, and ROBERT AND JORJA
SHIPPEN, husband and wife,

Defendants.

N N’ N N’ N N’ N’ N’ N N’ N’ N

September 28,2009, at 2:04 P.M., the defendants’ motion for summary judgment, plaintiffs’
motion to deem admitted plaintiffs’ request for admissions to defendants and plaintiffs’ motion to
amend complaint, plaintiffs’ motion to strike and motion to disqualify and status conference came on
for hearing before tﬁe Honorable Gregory W. Moeller, District Judge, sitting in open court at Righy,
Idaho.

Mr. David Marlow, Court Reporter, and Ms. Nancy Andersen, Deputy Court Clerk, were
present.

Mr. Weston Davis appeared on behalf of the plaintiffs.

Mr. Robin Dunn appeared on behalf of the defendants.

Mr. Weston presented argument supporting motion to disqualify Mr. Dunn.

Mr. Dunn presented argument in objection to motion to disqualify.

Mr. Davis responded.

MINUITE ENTRY ON MOTIONS - |



The Court denied the motion to disquélify Mr. Dunn.

Mr. Davis presented argument in support of motion to strike.

Mr. Dunn presented argument in objection to motion to strike

Mr. Davis responded.

The Court denied the motion to strike. The Court will allow Mr. Davis 7 days to file
affidavits in rebuttal.

Mr. Davis presented argument in support of motion to amend complaint.

Mr. Dunn stated that he would stipulate to add Marriott Homes to the complaint as he
feels that Marriott Homes is the only defendant.

The Court granted the motion to amend complaint.

Mr. Dunn presented argument in support of motion for summary judgment.

Mr. Davis presented argument in objection to motion to summary judgment.

Mr. Dunn responded.

The Court denied the motion for summary judgment.

Mr. Davis presented argument in support of motion to deem admitted

Mr. Dunn presented argument in objection to motion to deem admitted.

Mr. Davis responded.

The Court offered Mr. Dunn 14 days to submit a brief. If no brief, will deem matter
submitted.

Mr. Davis will have 10 days to reply if necessary.

Mr. Dunn stated that the plaintiffs have been contacting the defendants.

The Court ordered that all contact between parties must be cleared by attorneys first.

MINUITE ENTRY ON MOTIONS - 2



Court was thus adjourned.

c: Weston Davis, Esq.

Robin Dunn, Esq.

MINUITE ENTRY ON MOTIONS - 3
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WESTON S. DAVIS, ESQ (ISB No. 7449) SR .
NELSON HALL PARRY TUCKER, P.A. s P,
490 Memorial Drive e o i

Post Office Box 51630 S
Idaho Falls. Idaho 83405-1630
Telephone (208) 522-3001
Fax (208) 523-7254

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

WILLIAM SHAWN GOODSPEED and
SHELLEE BETH GOODSPEED, husband and
wife,

Case No.: CV-09-015

Plaintiffs,
AMENDED COMPLAINT
Vs.

comporation, ROBERT and JORJA SHIPPEN,
husband and wife, ROBERT and JORJA
SHIPPEN, dba SHIPPEN CONSTRUCTION,
ROBERT SHIPPEN, an individual, and
MARRIOTT HOMES, LLC.

|

i

|

|

|

i

[

)

I

|

SHIPPEN CONSTRUCTION, INC., an Idaho :
I

|

I

|

i

I

|

Defendants. |
J

COMES NOW Plaintiffs, as and for a claim for relief, plead and allege as follows:

1. That Plaintiffs, WILLIAM SHAWN and SHELLEE BETH GOODSPEED, are bona
fide residents of the State of Idaho who reside in Jefferson County.

2. That Defendant, SHIPPEN CONSTRUCTION, INC., is an Idaho corporation in good
standing with the State of Idaho.

3. That Defendants, ROBERT and JORJA SHIPPEN, are a bona fide residents of the

AMENDED COMPLAINT -1



State of Idaho who reside in Jefferson County.

4, That Defendant, MARRIOTT HOMES,LLC, is an Idaho Corporation in good standing
with the State of Idaho.

5. That the subject property of this litigation, namely, 3709 East 319 North, Rigby,
Idaho, is located in Jefferson County.

6. That both jurisdiction and venue are proper in this action.

7. That pursuant to Idaho Code § 6-2503, Plaintiff’s served written notice of the ensuing
claim on the construction professional, Shippen Construction, Inc., and Robert Shippen, by mailing
a copy to Robert Shippen by certified mail on the Idaho corporation’s registered agent. Attached
hereto as Exhibit “A” is a copy of such attempt to comply with the Notice and Opportunity to Repair
Act, together with a acknowledgment of receipt.

8. Plaintiffs received a letter from Dunn Law Offices, PLLC on November 19, 2008,
which volunteers to accept service of a complaint against Defendants, lists defenses Defendants will
raise if a complaint is filed (none of which notify Plaintiffs that they have allegedly attempted to sue
the wrong entity), and fails to assert any willingness to repair or remedy the construction defect.
Plaintiffs therefore have brought this action against Defendants in compliance with the Act.

9. That, upon information and belief, Marriott Homes, LLC is a closely held limited
liability company wherein Robert and Jorja Shippen are the only members or constitute a majority
of the members in the company. Additionally, Robert Shippen is the registered agent for Marriott
Homes, LLC, and Marriot Homes, LLC shares the same physical address as Shippen Construction,
Inc. Therefore, Marriott Homes, LCC was also on notice of the ensuing claim prior to its filing.

COUNT ONE: BREACH OF EXPRESS WARRANTY

10.  Plaintiffs hereby incorporate and re-allege paragraphs 1 - 9 and further plead and
AMENDED COMPLAINT -2



allege as follows:

11. On June 17, 2007, Plaintiffs and Defendants (Shippen Construction, Inc.; and/or
Robert and Jorja Shippen, husband or wife; and/or Robert and Jorja Shippen d/b/a Shippen
Construction; and/or Robert Shippen; and/or Marriott Homes, L.I.C) entered a real estate contract
for the purchase and sale of a residence and real property commonly referred to as 319 N. 3709
E., Rigby, ID 83442 (hereinafter “the Property”). This purchase and sale agreement was
amended on June 18, 2007 and then again on July 2, 2007.

12.  The Purchase and Sale Contract expressly extends a builder’s warranty on the
Property for a minimum of one year.

13.  Additionally, on August 8, 2006, Defendants, through its/their authorized agents,
listed the Property for sale on the Multiple Listing Service (hereinafter “MLS”) in Idaho.

14.  That MLS listing specifically stated twice that the Property had never had sub
water flooding issues, when in fact it had.

15.  That MLS listing also stated twice that the Builder would install a leaching system
to give the buyer peace of mind against flooding.

16.  The MLS listing served as an express warranty, warranting that the Property had
never flooded and would not flood.

17.  After the Plaintiffs’ July 2, 2007 purchase of the Property, they learned from a
neighbor that the Property’s basement had flooded in August of 2006, contrary to the
representation in the MLS listing.

18.  Despite the installment of a leaching system, the Property flooded again in August

of 2007 and September of 2007 (within the one year warranty period) and continues to flood

AMENDED COMPLAINT -3



frequently from seeping groundwater today.

19.  The express warranties were therefore breached to the extent the Defendants
misrepresented that the house had not flooded and would not flood.

20.  These express warranties were further breached when the house flooded in August
and September of 2007 and thereafter, subsequent to the time of the sale.

21.  As aresult of this flooding, Plaintiffs have suffered damages in an amount in
excess of $10,000, which shall be proven at trial.

COUNT TWO: BREACH OF IMPLIED WARRANTY

22.  Plaintiffs hereby incorporate and re-allege paragraphs 1 - 21 and further plead and
allege as follows:

23.  Implied in every newly constructed residence lies an implied warranty of
habitability. Defendants (Shippen Construction, Inc.; and/or Robert and Jorja Shippen, husband
or wife; and/or Robert and Jorja Shippen d/b/a Shippen Construction; and/or Robert Shippen;
and/or Marriott Homes, LLC) therefore extended a implied warranty of habitability to Plaintiffs.

24, That implied warranty was breached when the residence flooded in August and
September of 2007 and each time it has flooded thereafter.

25.  Such continual flooding results in the uninhabitability of the entire residence.

26.  As aresult of this flooding, Plaintiffs have suffered damages in an amount in
excess of $10,000, which shall be proven at trial. .

COUNT THREE: BREACH OF THE IMPLIED COVENANT
OF GOOD FAITH AND FAIR DEALING

27.  Plaintiffs hereby incorporate and re-allege paragraphs 1 - 26 and further plead and

allege as follows:
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28.  Implied in every contract is a covenant of good faith and fair dealing.

29.  Defendants (Shippen Construction, Inc.; and/or Robert and Jorja Shippen, husband
or wife; and/or Robert and Jorja Shippen d/b/a Shippen Construction; and/or Robert Shippen;
and/or Marriott Homes, LLC) represented to Plaintiffs that the Property Plaintiffs were about to
purchase had not flooded, when in fact it had flooded.

30. Defendants further represented that a leaching system was installed to prevent
snow run off and to give peace of mind against sub-water flooding.

31.  Defendants breached its/their implied covenant of good faith and fair dealing by
misrepresenting the condition of and flooding history of the Property.

32.  As aresult of this breach, Plaintiffs have suffered damages in an amount in excess
of $10,000, which shall be proven at trial.

COUNT FOUR: FRAUDULENT
CONCEALMENT OF KNOWN DEFECT

33.  Plaintiffs hereby incorporate and re-allege paragraphs 1- 32 and further plead and
allege as follows:

34.  Defendants (Shippen Construction, Inc.; and/or Robert and Jorja Shippen, husband
or wife; and/or Robert and Jorja Shippen d/b/a Shippen Construction; and/or Robert Shippen;
and/or Marriott Homes, LLC) knowingly concealed the following facts from Plaintiffs:

a) Defendants concealed the fact that the property had flooded prior to the
sale by representing that it had not flooded.

b) Defendants knowingly installed a sump pump under the false stated
premise that it was intended for winter snow run off.

35.  The condition of the Property and these statements were material to the purchase
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of the Property.

36. At the time these statements were made, Defendants knew the statements were
false and Plaintiffs did not.

37.  Defendants intended for the Plaintiffs to rely on these statements.

38.  Plaintiffs did in fact rely on these statements.

39.  Plaintiffs’ reliance was reasonable.

40.  As a proximate result of Defendants’ misrepresentations, Plaintiffs suffered
damages in excess of $10,000.00, in an amount to be proven at trial.

COUNT FIVE: FRAUDULENT
MISREPRESENTATION OF KNOWN FACT

41.  Plaintiffs hereby incorporates and re-allege paragraphs 1- 40 and further plead and
allege as follows:

42.  Defendants (Shippen Construction, Inc.; and/or Robert and Jorja Shippen, husband
or wife; and/or Robert and Jorja Shippen d/b/a Shippen Construction; and/or Robert Shippen;
and/or Marriott Homes, LLC) knowingly misrepresented the following facts to Plaintiffs:

a) Defendants misrepresented in their MLS listing that the Property had never
flooded prior to the sale, when in fact it had.

b) Defendants misrepresented that a sump pump was installed for winter
snow runoff, when it was actually installed to remove ground water.

) Defendants misrepresented that subsequent flooding in August of 2007 was
the result of a nearby canal rupture.

43.  These statements were material to the purchase of the Property.

44, At the time these statements were made, Defendants knew the statements were
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false and Plaintiffs did not.

45.  Defendants intended for the Plaintiffs to rely on these statements.

46.  Plaintiffs did in fact rely on these statements.

47.  Plaintiffs’ reliance was reasonable.

48.  As a proximate result of Defendants’ misrepresentations, Plaintiffs suffered
damages in excess of $10,000.00, in an amount to be proven at trial.

COUNT SIX: FRAUD IN THE INDUCEMENT

55.  Plaintiffs hereby incorporate and re-allege paragraphs 1 - 48 and further plead and
allege as follows:

56.  Defendants (Shippen Construction, Inc.; and/or Robert and Jorja Shippen, husband
or wife; and/or Robert and Jorja Shippen d/b/a Shippen Construction; and/or Robert Shippen;
and/or Marriott Homes, LLC) knowingly misrepresented the following facts from Plaintiffs:

a) Defendants misrepresented in their MLS listing that the Property had never
flooded prior to the sale, when in fact it had.

b) Defendants misrepresented that a sump pump/leaching system was
installed for winter snow runoff, when it was actually installed to remove
ground water.

57.  The condition of the Property and these statements were material to the purchase
of the Property.

58. At the time these statements were made, Defendants knew the statements were
false and Plaintiffs did not.

59. Defendants intended for the Plaintiffs to rely on these statements to induce
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Plaintiffs to purchase the property.

60.  Plaintiffs did in fact rely on these statements.

61.  Plaintiffs’ reliance was reasonable.

62.  As a proximate result of Defendants’ misrepresentations, Plaintiffs suffered
damages in excess of $10,000.00, in an amount to be proven at trial.

COUNT SEVEN: UNJUST ENRICHMENT

63.  Plaintiffs hereby incorporate and re-allege paragraphs 1 - 63 and further plead and
allege as follows:

64.  Defendants (Shippen Construction, Inc.; and/or Robert and Jorja Shippen, husband
or wife; and/or Robert and Jorja Shippen d/b/a Shippen Construction; and/or Robert Shippen;
and/or Marriott Homes, LLC) were unjustly enriched by obtaining the agreed upon purchase
price of the residence of $272,000, in exchange for a house that representedly had no history of
flooding and upon guarantees that the house would not flood.

65.  Plaintiffs detrimentally relied on Defendants’ representations regarding the
Property.

66. Because Defendants misrepresented the status of the house, Defendants obtained a
higher purchase price for the house than they would have received had Defendants made the
flooding disclosure. This resulted in unjust enrichment to the Defendants.

67.  But for Defendants’ misrepresentation, Plaintiffs would not have even purchased
the Property.

68.  That as a proximate result of Defendants’ misrepresentations, Defendants were

unjustly enriched in excess of $10,000.00, in an amount to be proven at trial.
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COUNT EIGHT: ALTER EGO
(Veil Piercing)

69.  Plaintiffs hereby incorporate and re-allege paragraphs 1 - 68 and further plead and
allege as follows:

70.  That defendant Robert and/or Jorja Shippen maintains such a unity of interest in
defendants Shippen Construction, Inc. and in Marriott Homes, LLC that the individuality of such
entities has ceased. ’

71.  That the fiction of a separate existence between said Robert and/or Jorja Shippen
and said defendant entities would perpetuate fraud or an inequitable result to the extent Robert
and/or Jorja Shippen intend to rely on corporate or limited liability status solely as a shield
against liability of the breaches and fraud heretofore mentioned.

72.  Based on information and belief, the value of the Defendant entities has been
filtered or siphoned to Robert and/or Jorja Shippen for personal use, rendering the viability of
any judgment as enforceable only against Robert and/or Jorja Shippen.

73.  That the damages and claims for liability (including, but not limited to,
misrepresentation, concealment of a know defect and fraud in the inducement) sought forth
above against Marriott Homes, LLC and/or Shippen Construction, Inc., should be imposed upon
Robert Shippen under the theory of alter ego or corporate veil piercing.

ATTORNEY’S FEES

Plaintiffs have been required to retain an attorney to prosecute this action and are entitled
to costs and attorney fees pursuant to Idaho Code §12-120 and §12-121 and L.R.C.P. 54. Further,
Plaintiffs are entitled to attorneys fees pursuant to the parties’ purchase and sale agreement of the

Property. In the event this matter is taken by default, Plaintiffs are entitled to a reasonable
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attomney fee of $2,500.00, and such additional amount in the event this matter is contested.

WHEREFORE, Plaintiff prays for judgment as follows:

A. That the contract for the sale of the Property be rescinded, with all title and
obligations on the Property being reinstated to Defendants, relieving Plaintiffs of any future
obligations on the residence;

B. That Plaintiffs additionally be awarded money damages in an amount to reflect their
improvements on the property in an amount in excess of $10,000 to be proven at trial;

C. That Plaintiffs additionally be awarded money damages in an amount to reflect
Plaintiff’s efforts to mitigate the damage to the Property as a result of the flooding;

D. That, in the event the contract is not rescinded, Plaintiffs receive damages in excess
of $10,000.00 in an amount to be proven at trial;

E. That in the event the contract is not rescinded, Defendants be ordered to repair and
restore the Property to the extent reasonably possible to ensure continuing and uninterrupted
habitability thereof;

F. For attorneys fees in the amount of $2,500.00 in the event this matter is taken by
Default, and such additional amounts that may be incurred in the event this matter is contested; and

G. For such other relief as the Court deems just and proper.

DATED this é day of October, 2009.

3

WESTON'S. DAVIS, ESQ.
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CERTIFICATE OF SERVICE

I hereby certify that I served a true copy of the foregoing document upon the following this
day of October 2009, by hand delivery, mailing with the necessary postage affixed thereto,

facsimile, or overnight mail.

Robin D. Dunn

P.O. Box 277

477 Pleasant Country Lane
Rigby, ID 83442-0277

Mailing
[ ] Hand Delivery

Fax
[ ] Overnight Mail
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Hon. Gregory Moeller
Madison County Courthouse
P. O. Box 389

Rexburg, ID 83440
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WESTON S. DAVIS, ESQ (ISB No. 7449)

NELSON HALL PARRY TUCKER, P.A. g

490 Memorial Drive

Post Office Box 51630 "ﬂy;":’:;‘:’ .

Idaho Falls, Idaho 83405-1630
Telephone (208) 522-3001
Fax (208) 523-7254

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

WILLIAM SHAWN GOODSPEED and
SHELLEE BETH GOODSPEED, husband and

Case No.: CV-09-015

wife,
Plaintiffs, REPLY TO MOTION TO
DISCARD AND TO
vs. MEMORANDUM ON REQUESTS
FOR ADMISSIONS

SHIPPEN CONSTRUCTION, INC., an Idaho
corporation, and ROBERT and JORJA
SHIPPEN, husband and wife,

Defendants.

COME Plaintiffs, by and through counsel of record, Weston S. Davis, Esq. of Nelson
Hall Parry Tucker, P.A. and replies to Defendant Motion to Discard and Memorandum on
Requests for Admission, pursuant to this Court’s order that Plaintiffs may reply to Defendant’s
supplemental briefing on the admission of the requests for admission, as follows:

Defendants’ Motion under IL.R.C.P. 36(b) is untimely as Plaintiffs moved to have these

requests for admission entered on July 13, 2009 and as the Court has already heard Plaintiffs’
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motion on two occasions. Only now, after substantial expense to Plaintiffs, do the Defendants
submit a motion to withdraw the admissions. Defendant’s motion to withdraw is therefore
untimely; substantial time and effort has already been expended to obtain an order deeming the
requests as admitted. Such action causes prejudice to the Plaintiffs.

In the Quirring case cited by Defendant, such was not the case. In that case, the oral
motion to deem the requests admitted and the oral motion to withdraw the requests were
instantancously made at the time of trial. Quirring v. Quirring, 130 Idaho 560, 565, 944 P.2d
695, 700 (1997). Thus, in that case, even though the motion to deem the requests was made at
the time of trial, the opposing party might anticipate under LR.C.P. 36(b) that a motion to
withdraw the admissions might also be made at the time of trial. However, in this case, Plaintiffs
filed their motion to deem the requests for admission admitted several months ago and have
already had two hearings addressing the matter without Defendants’ requesting a withdrawal of
the Requests for Admission. At the very least, Plaintiffs have suffered the prejudice of lost
attorneys fees incurred after filing their Motion to Deem Admitted Plaintiff’s Requests for
Admission to Defendants.

Additionally, at the conclusion of the September 28, 2009 hearing, Plaintiff’s counsel
notified this Court that Defendants have not presented any evidence that Plaintiffs had named the
incorrect parties to the lawsuit and therefore an order deeming the requests for admission was
appropriate. Thus, this Court gave Defendants fourteen (14) days from the date of the hearing to
produce evidence that Robert Shippen, Jorja Shippen, and Shippen Construction, Inc. were not
proper parties to the action and to present argument that the requests for admission should not be

deemed admitted. Defendants have failed to introduce any physical evidence to show that Robert
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Shippen, Jorja Shippen, and Shippen Construction, Inc. are not in fact the correct parties to the
lawsuit.

As a final matter, Plaintiffs object to the offset request in fees requested by Defendants’
counsel for having to answer an amended complaint, as the Defendants still have not provided
any physical evidence that the Plaintiffs have named the improper parties. Further, the standard
for an amendment of a complaint is a liberal standard and is generally granted as a matter of
course. See LR.C.P. 15(a).

Therefore, Plaintiffs respectfully request Plaintiff’s Requests for Admission be deemed
admitted. In the alternative, Plaintiffs request an award of fees for time and expenses of pursuing
admission of Plaintiffs’ requests.

DATED this ‘25 day of October, 2009

ESTON S. DAVIS, ESQ.

CERTIFICATE OF SERVICE

I hereby certify that I served a true copy of the foregoing document upon the following
this Z day of October 2009, by hand delivery, mailing with the necessary postage affixed
thereto, facsimile, or overnight mail.

Robin D. Dunn Hon. Gregory Moeller
P.O. Box 277 Madison County Courthouse
477 Pleasant Country Lane P. O. Box 389
Rigby, ID 83442-0277 Rexburg, ID 83440
Wt Mailing
[ ] Hand Delivery
Fax

[ ] Overnight Mail

TON S. DAVIS, ESQ.
L:\wsd\~ Clients\7411.1 Goodspeed\RfA Deem Admitted (Reply).wpd
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WESTON S. DAVIS, ESQ. (ISB. No. 7449) Lo
ANDERSON NELSON HALL SMITH, P.A. _ DA
490 Memorial Drive ERpiLl
Post Office Box 51630 T
Idaho Falls, Idaho 83405-1630 o
Telephone (208) 522-3001

Fax (208) 523-7254

Attomeys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

WILLIAM SHAWN GOODSPEED and
SHELLEE BETH GOODSPEED, husband and
wife,

Case No.: CV-09-015

SECOND NOTICE OF INTENT TO
TAKE DEFAULT

Plamtiffs,
VS,

SHIPPEN CONSTRUCTION, INC., an Idaho
corporation, ROBERT and JORJA SHIPPEN,
husband and wife, ROBERT and JORJA
SHIPPEN, dba SHIPPEN CONSTRUCTION,
ROBERT SHIPPEN, an individual, and
MARRIOTT HOMES, LLC.

Defendants.

NOTICLE [S HEREBY GIVEN, pursuant to Idaho Rule of Civil Procedure 55, that
Plaintiff herein named has been served with an Amended Complaint in the above-entitled
action, and having failed to answer or otherwise plead or defend in said action, Defendant shall,
on or after November 5, 2009, file default against Plaintiff and move the Court for default

judgment.

SECOND NOTICE OF INTENT TO TAKE DEFAULT -1



DATED this % day of October, 2009.

WESTON S. DAVIS, ESQ. ————>

CERTIFICATE OF SERVICE

I hereby certify that [ served a true copy of the foregoing document upon the
following this “26 day of October 2009, by hand delivery, mailing with the necessary
postage affixed thereto, facsimile, or overnight mail.

Robin D. Dunn

P.O. Box 277

477 Pleasant Country Lane
Rigby, ID 83442-0277

[ ] Mailing

[ 1 Hand Delivery
><] Fax

[ ] Overnight Mail

~

4 SR B - \ .
WESTON S/DAVIS, ESQ. -

L:Awsd\~ Clients\7411.1 Goodspeed\Notice Intent Default2.wpd
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DUNN LAW OFFICES, PLLC

Robin D. Dunn, Esq., ISB # 2903 Ty 6 £
Amelia A. Sheets, Esq., ISB #5899 ) Floe g
P.O. Box 277 EREEYL L o ]
477 Pleasant Country Lane R )"
Rigby, Idaho 83442 aHD

(208) 745-9202 (t)
(208) 745-8160 (f)

Attorneys for Defendants

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

WILLIAM SHAWN GOODSPEED and
SHELLEE BETH GOODSPEED, Case No. CV 09-015
husband and wife,
DEFENDANTS’ ANSWER
Plaintiffs, TO AMENDED COMPLAINT

VS.

SHIPPEN CONSTRUCTION, INC,, an
Idaho corporation, and ROBERT and
JORJA SHIPPEN, husband and wife,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)

COMES NOW, defendants, by and through the undersigned attorney of record, and
answer that Complaint on file herein as follows:
I
The Complaint on file herein fails to state an adequate cause for which relief may be

granted and should be dismissed pursuant to the Idaho Rules of Civil Procedure, Rule

(12)(6).
II
Robert and Jorja Shippen, husband and wife, are not involved in this Complaint and
DEFENDANTS’ ANSWER TO AMENDED COMPLAINT — Page 1 RN




should be dismissed, with prejudice and an appropriate award of fees and costs.
III
The defendants herein do not waive any defenses by answering this Complaint and
more particular, the following: jurisdiction both — subject and personal; failure to join
indispensable parties and/or the defense of statue of limitation and/or laches.
Iv
Shippen Construction, Inc. and/or Robert and Jorja Shippen d/b/a Shippen
Construction are not proper parties to this action and should be dismissed from this action.
v
The defendants reserve the right, after appropriate discovery, to assert counterclaims
and/or alternate pleading based upon discovery.
VI
The defendants herein deny each and every allegation of the Complaint on file unless
specifically admitted hereafter.
VII
The defendants answer and each and every paragraph of the Complaint on file herein

according to the numerical reference set forth by plaintiffs as follows:

1. Admit
2. Admit;
3. Admit;

4. Marriot Homes, LLC is a limited liability company and not a corporation.
5. Neither admit nor deny as the subject property should not be a matter of
litigation.

6. Jurisdiction over real property is subject to Idaho Code Section and venue is
DEFENDANTS’ ANSWER TO AMENDED COMPLAINT - Page 2
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appropriate where the defendants reside. It is believed that these two (2)
concepts are properly plead in the above action, but the defendants deny based

upon the fact that the same are legal conclusions.

7. Mr. Shippen has received a written notice, but deny that the notice is appropriate
as no cause of action exists against Robert and Jorja Shippen and that the
Shippen Construction claim is without merit.

8. The defendants admit that they have accepted service, but deny the remainder of
said allegation.

9. Admit that Marriott Homes, LLC is a limited liability company with members of
Robert and Jorja Shippen. The balance of the paragraph is denied.

10. Defendants reincorporate and re-allege answers previously set forth in paragraphs
1 through 9.

11. A contract for real estate sale was entered into, but the particulars are unknown to
the defendants without review of said contract. As such, the defendants admit
that a real estate venture was entered into between the parties and believe the
residence and property are not properly before the court.

12. Deny that a builder’s warranty applies to all aspects of a building and is specific
in nature.

13. As to the exact date contained in this paragraph, the defendants are unsure, but
admit the balance of said paragraph.

14. Deny.

15. The exact nature of the leaching system was discussed, but the particulars are

uncertain as to these answering parties.
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16.

17.

18.

19.

20.

21,

22,

23.

24,

25,

26.

21,

28.

29,

30.

3L

32.

33.

34.

35.

36.

Deny.

The defendants are without knowledge and, therefore, deny the same.

The defendants are without knowledge and, therefore, deny the same.

Deny.

Deny.

Deny.

Defendants re-allege paragraphs answered 1 through 21 as though full set forth
hereafter.

Deny.

Deny.

Deny.

Deny.

Defendants re-allege paragraphs answered 1 through 26 and incorporate the same
herein.

Deny.

Deny.

Deny.

Deny.

Deny.

Defendants re-allege paragraphs answered 1 through 32 and incorporate the same
herein.

Deny.

Deny.

Deny.

DEFENDANTS ANSWER TO AMENDED COMPLAINT - Page 4 TN




37. Deny.

38. Deny.

39. Deny.

40. Deny.

41. Defendants re-allege paragraphs answered 1 through 40 and incorporate the same
herein.

42. Deny.

43. Deny.

44. Deny.

45. Deny.

46. Deny.

47. Deny.

48. Deny.

55. {sic} Defendants re-allege paragraphs answered 1 through 48 and incorporate the

same herein.

56. {sic} Deny.

57. {sic} Deny.

58. {sic} Deny.

59. {sic} Deny.

60. 61, 62, {sic} Deny.

63. {sic} Defendants re-allege paragraphs answered 1 through 62 and incorporate the

same herein.

64-68. {sic} Deny.

69. {sic} Defendants re-allege paragraphs answered 1 through 68 and incorporate the
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same herein.

70-73. {sic} Deny.

Defendants have been made aware that an attorney represents plaintiffs, but deny the
plaintiffs should have set forth this Complaint and therefore deny the same as a

request for fees is not appropriate.

FIRST AFFIRMATIVE DEFENSE

The written sales agreement specifically requires and requests the plaintiffs to
inspect and cause inspections to be made upon the real property in question. As such, the
plaintiffs are without a cause of action for which relief may be granted.

SECOND AFFIRMATIVE DEFENSE

The defendants have given no specific warranties for sub-water control as such are
acts of God and not within the control of builder.
THIRD AFFIRMAT DEFENSE
The plaintiffs are estopped from asserting their claims herein and the defendants rely
upon detrimental reliance, estoppe! and other similar defenses.

FOURTH AFFIRMATIVE DEFENSE

The defendants reserve the right to set forth additional defenses based upon adequate
discovery.

JURY TRIAL

The defendants request a trial by jury.

ATTORNEY FEES

The defendants herein request attorney fees as are recoverable by contract, statute,

rule and/or case law developed in the State of Idaho.
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WHEREFORE, defendants having fully answered the Complaint on file herein,

requests and prays for relief as follows:

1. That the Complaint on file herein be dismissed with prejudice;

2. That the defendants, each and everyone of them, be awarded attorney fees,
reasonable costs of court and other such expenses are necessarily recoverable in
defending this action;

3. For all relief that is just in the premises.

14
DATED this g+ day of November, 2009.

—

. ‘_,/_"‘"n - //'
2 (o ds
Robin D. Dunn, Esq.
DUNN LAW OFFICES, PLLC

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the _(ifl day of November, 2009 a true and correct
copy of the foregoing was delivered to the following persons(s) by:
Hand Delivery
xx__ Postage-prepaid mail

Facsimile Transmission

Robin D. Dunn, Esq.

DUNN LAW OFFICES, PLLC
Weston S. Davis, Esq.
P.O. Box 51630
Idaho Falls, ID 83405
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« HAMBERS AT REXBURG,
MAL OUNTY, IDAHO.

Date: V'%.(Q:” IS, 2PT

)
WILLIAM SHAWN GOODSPEED and )
SHELLEE BETH GOODSPEED, )
Husband and wife, )
) CV-09-015
Plaintiffs, )
) ORDER ON MOTION TO
V. j ALLOW ANSWERS TO
) REQUESTS FOR ADMISSIONS
SHIPPEN CONSTRUCTION, INC. )
an Idaho corporation; ROBERT and )
JORJA SHIPPEN, husband and wife; )
ROBERT and JORJA SHIPPEN dba )
SHIPPEN CONSTRUCTION; ROBERT )
SHIPPEN, an individual; and MARRIOTT )
HOMES, LLC, )
)
Defendants. )
)
INTRODUCTION

William and Shellee Goodspeed (“Goodspeeds™) purchased certain real property
from Robert and Jorja Shippen (“Shippens”) in June of 2007. The Goodspeeds later
discovered that the property had flooding issues from groundwater seepage. There has
been some confusion as to the Shippens’ role in the transactions underlying the
Goodspeeds’ lawsuit.

The Goodspeeds have alleged eight causes of action against Shippens and various
contractors: Count One, Breach of Express Warranty; Count Two, Breach of Implied
Warranty; Count Three, Breach of the Implied Covenant of Good Faith and Fair Dealing;

Count Four, Fraudulent Concealment of Known Defect; Count Five, Fraudulent
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Misrepresentation of Known Fact; Count Six, Fraud in the Inducement; Count Seven,
Unjust Enrichment; and Count Eight, Alter Ego (Veil Piercing).’

On May 14, 2009, the Goodspeeds served Defendants with discovery requests
that included requests for admission. Defendants failed to respond to these requests.
Two months after serving the requests for admissions, on July 13, 2009, the Goodspeeds
moved the Court to deem the requests admitted due to Defendants’ failure to timely
respond. This apparently stirred Defendants to serve their answers to the requests for
admission on July 16, 2009. On July 30, 2009, Defendants filed a motion to allow the
late answers to stand. Defendants later filed a motion to discard requests for admissions
and allow answers to stand. The Court held a hearing on September 28, 2009. This
opinion addresses both Defendants’ motion to discard the admissions and Plaintiffs’
motion to deem admitted their requests for admissions.

The Court notes that several other issues were decided at the September 28
hearing. Defendants had filed a motion to dismiss that had been converted to a summary
judgment motion. The basis for Defendants’ summary judgment motion was that the
Goodspeeds had failed to join the proper defendant. However, on September 28 the
Court granted the Goodspeeds’ motion to amend their complaint to include defendant
Marriott Homes, LLC. Because the Court granted the Goodspeeds’ motion to amend
complaint to include the allegedly missing defendant, the Court ruled at the September 28
hearing that summary judgment was denied.?> Also at that hearing, the Court denied a
motion to strike and denied the Goodspeeds’ motion to disqualify Defendants’ counsel.

The only issue remaining after the hearing was the Goodspeeds’ motion to deem
their requests admitted. Defendants were given 14 days from September 28 to submit
supplemental material relating to the motion to deem admitted.’ All supplemental

material has been received.

' Amended Complaint (Oct. 9, 2009).
? Minute Entry on Motions (July 29, 2009)
3 Minute Entry on Motions (Sept. 30, 2009).
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DISCUSSION

L The Court allows Shippens’ July 16, 2009 responses to stand.

The issue has been extensively argued and briefed by both sides. Idaho Rule of
Civil Procedure 36(a) states that requests for admission will be deemed admitted unless
the party receiving the requests serves an answer or objection under oath within 30 days.
The effect of this rule, and the procedure for changing an admission, is set forth in Rule
36(b):

Any matter admitted under this rule is conclusively established unless the

court on motion permits withdrawal or amendment of the admission.

Subject to the provisions of Rule 16 governing amendment of a pre-trial

order, the court may permit withdrawal or amendment when the

presentation of the merits of the action will be subserved thereby and the

party who obtained the admission fails to satisfy the court that withdrawal

or amendment will prejudice that party in maintaining an action or defense

on the merits.*

The use of the term may in this rule strongly implies that this a discretionary issue
for the Court. As with all discretionary decisions, this requires the Court to (1) rightly
perceive the issue as one of discretion, (2) act within the outer boundaries of the
discretion allotted, and (3) reach the decision through the exercise of reason. Associates
Northwest, Inc. v. Beets, 112 Idaho 603, 605, 733 P.2d 824, 826 (Ct. App. 1987).

The Idaho Supreme Court provided guidance to the Court in exercising its
reasoned discretion under Rule 36(b) in the case of Quiring v. Quiring,130 Idaho 560,
944 P.2d 695 (1997). The Court focused on the two-part analysis contained in the rule:

Two requirements must be met before an admission may be amended or
withdrawn pursuant to Rule 36(b): (1) presentation of the merits must be
promoted, and (2) the party who obtained the admission must not be
prejudiced by the withdrawal.

130 Idaho at 564, 944 P.2d 699. Both prongs of this analysis must be established

in order to permit withdrawal of the admissions.

* .LR.C.P. 36(b), emphasis added.
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The Idaho Supreme Court then defined the first prong (presentation on the
merits) by citing with approval the following analysis from the Ninth Circuit:
The Ninth Circuit has said that the first half of the Rule 36(b) test is

“satisfied when upholding the admissions would practically eliminate any
presentation of the merits of the case.” Hadley v. United States, 45 F.3d
1345, 1348 (1995).
Id The Court also found persuasive the Ninth Circuit’s analysis of the second prong
(prejudice):
“Prejudice” as contemplated in F.R.C.P. 36(b) is ““not simply that the
party who obtained the admission will now have to convince the factfinder
of its truth. Rather, it relates to the difficulty a party may face in proving
its case, e.g., caused by the unavailability of key witnesses, because of the
sudden need to obtain evidence’ with respect to the questions previously
deemed admitted.” Hadley, 45 F.3d at 1348 (quoting Brook Village N.
Assoc. v. General Elec. Co., 686 F.2d 66, 70 (1st Cir.1982)). “The party
who obtained the admission has the burden of proving that withdrawal of
the admission would prejudice the party's case.” Id. Again, these federal
decisions are persuasive and consistent with I.R.C.P. 36(b).
130 Idaho at 564-565, 944 P.2d 699-700.
Applying this reasoning, the Court finds and concludes that allowing the
late responses to the requests for admission to stand will promote a presentation
on the merits. Based upon the arguments of counsel, and the pleadings in the file,
it appears that the actual merits of the case will not be addressed if the requests
are deemed admitted. If the Court upholds these admissions, it will be required to
accept as true certain admissions which both parties appear to concede have no
basis in fact. Trials are, or should be, quests for the truth. This goal will not be
realized if the Court must rely upon legal fictions which may have no semblance
with reality.
More importantly, the Court can discern no prejudice to Plaintiffs. The Court first
acknowledges that the facts in Quiring are quite different from the case in hand. In
Quiring, the motion to deem admitted was filed very shortly before the trial began. In

the case at hand, the motion to deem admitted was filed before the trial has even been

scheduled. Therefore, Plaintiffs still have ample time to prepare their case. Plaintiffs
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have presented no evidence or argument to the Court suggesting that any necessary

witnesses are now unavailable or necessary evidence inaccessible. If the Court allows the

late answers to stand, the hurdle the Goodspeeds must surmount to win this case is no

higher than it was when they first filed their complaint. Therefore, the Court finds little

or no prejudice to Plaintiffs in allowing the late response to the request for admissions.
The Court would feel very differently if it appeared the delay in answering

was the result of an intentional tactical decision or discovery gamesmanship

intended to prejudice the opposing party. Here, however, it appears to have been

the result of an innocent oversight by counsel. An appropriate sanction in the

form of attorney’s fees and costs has already been imposed.

CONCLUSION

Defendants’ motion to discard requests for admissions and allow answers to stand
is GRANTED. Plaintiffs’ motion to deem admitted is DENIED. Again, Defendants’
summary judgment motion was DENIED from the bench at the September 28, 2009
hearing because the Court found an issue of fact as to the identity of the proper

defendant.

IT IS SO ORDERED.

HA

DATED this ’ 3 day of November, 2009.

4 TN,

Gregory W. Jer
District Jydge
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing ORDER was this
%) day of November, 2009 served upon the following individuals by U.S. mail unless

otherwise indicated;

Robin D. Dunn

Amelia A. Sheets

DUNN LAW OFFICES, PLLC
P.O. Box 277

Righby, ID 83442

Attorneys for Defendants

Weston S. Davis

NELSON, HALL, PARRY, TUCKER, P.A.
P.O. Box 51630

Idaho Falls, ID 83405-1630

Attorneys for Plaintiff

By:

Depﬁf/ Clerk
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WESTON S. DAVIS, ESQ (ISB No. 7449)

in 3
NELSON HALL PARRY TUCKER, P.A. il JAH 15 PM |: 54
490 Memorial Drive o DS
Post Office Box 51630 "EFFERSOM'L‘?O’U*'U}?R i

NTY. 10ak)
Idaho Falls, Idaho 83405-1630

Telephone (208) 522-3001
Fax (208) 523-7254

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

WILLIAM SHAWN GOODSPEED and
SHELLEE BETH GOODSPEED, husband
and wife,

Case No.: CV-09-015

Plaintiffs,
NOTICE OF ISSUE AND
VS. REQUEST FOR TRIAL SETTING
SHIPPEN CONSTRUCTION, INC., an
Idaho corporation, ROBERT and JORJA
SHIPPEN, husband and wife, ROBERT and
JORJA SHIPPEN, dba SHIPPEN
CONSTRUCTION, ROBERT SHIPPEN, an
individual, and MARRIOTT HOMES, LLC.

Defendants.

i

Plaintiff represents that this action is at issue and requests that trial be set in this
action and states as follows:

1 Type of action: Contract /Construction.

2 Court or jury case: Jury.
3. Jury timely demanded: Yes.
4

Name and address of opposing counsel:

NOTICE OF ISSUE AND REQUEST FOR TRIAL SETTING - 1




Robin D. Dunn

477 Pleasant Country Lane

P.O. Box 277, Rigby, Idaho 83442
5. Estimated trial time: Five (5) days.

6. Trial dates NOT available to counsel requesting trial setting:

February 2-3, 16, 24-26, 2010

March 22-26, 2010

May 11, 17, 24,2010
7. Name of member of firm or associate who will try case: Weston S. Davis.
8. Pre-trial requested: Yes.

I certify that the case is at issue as to both parties.

DATED this l ; day of January, 2010.

[

Weston S.Bavis

CERTIFICATE OF SERVICE

I hereby certify that I served a true copy of the foregoing document upon the
following this /3 day of January, 2010, by hand delivery, mailing with the necessary
postage affixed thereto, facsimile, or overnight mail.

Robin D. Dunn

P.O. Box 277

477 Pleasant Country Lane
Rigby, ID 83442-0277

[v/] Mailing

[ ] Hand Delivery
,;P(Hlax

[ ] Overnight Mail

S~~~

[N
Weston $. Davis— -~ ...
L:wsd\~ Clients\7411.1 Goodspeed\Note.of Issue.wpd
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WESTON S. DAVIS, ESQ (ISB No. 7449) .
NELSON HALL PARRY TUCKER, P.A. 010 JAN2S PH 3t il
490 Memorial Drive DISTiCT COURT
Post Office Box 51630 JEFFERSON COUNTY
Idaho Falls, Idaho 83405-1630

Telephone (208) 522-3001

Fax (208) 523-7254

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

WILLIAM SHAWN GOODSPEED and
SHELLEE BETH GOODSPEED, husband and
wife,

Case No.: CV-09-015

Plaintiffs, NOTICE OF DEPOSITION
DUCES TECUM

VS§.

SHIPPEN CONSTRUCTION, INC., an Idaho
corporation, ROBERT and JORJA SHIPPEN,
husband and wife, ROBERT and JORJA
SHIPPEN, dba SHIPPEN CONSTRUCTION,
ROBERT SHIPPEN, an individual, and
MARRIOTT HOMES, LLC.

Defendants.

PLEASE TAKE NOTICE that Plaintiffs, by and through their attorney of record, Nelson
Hall Parry Tucker, P.A., will take the deposition on oral examination of Defendant, ROBERT
SHIPPEN, before a Certified Court Reporter in and for the State of Idaho on Wednesday, February
24, 2010, at 9:00 a.m., at the law offices of Robin D. Dunn, 477 Pleasant Country Lane, Rigby,
Idaho, at which time and place you are invited to appear and cross-examine.

The deponent shall produce and permit inspection and copying, at the time of the deposition

all records, documents or correspondence relating to the subject matter of this litigation and all
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documents requested for production that have not yet been produced.
Additionally, you are requested to bring the following documents:

. All of your personal and business tax returns in which you have any interest
for the past four (4) years and also produce your current pay stub(s) from all
sources showing your year to date income.

. All corporate documents for any business in which you have any interest for
the past four (4) years, including, but not limited to financial reports
(including all digital files and accountings), annual meeting minutes, board
meeting minutes, and board resolutions.

. For all assets you presently own or owned during or since January 1, 2006,
produce all titles, registrations, bills of sale or other evidence of ownership
and all receipts, invoices, or other documentation.

. For all outstanding financial obligations in the past four (4) years produce the
current billing statements or other evidence of the debt and current balance
of the debt.

. All documents related to any and all insurance policies that may provide
coverage for the issues in this matter, as identified in the Plaintiff’s

Complaint.

. Copies of all checks written by any of the named defendants for the
construction of the Subject Real Property (3709 E. 319 N. Rigby, ID 83442).

DATED this 20 day of January, 2010.

RIS S

“~"WESTON S. DAVIS, ESQ.
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CERTIFICATE OF SERVICE

I hereby certify that I served a true copy of the foregoing document upon the following
this 29 day of January, 2010, by hand delivery, mailing with the necessary postage affixed

thereto, facsimile, or overnight mail.

Robin D. Dunn
P.O.Box 277

477 Pleasant Country Lane
Rigby, ID 83442-0277

T & T Reporting

525 Park Avenue

P.0O.Box 51020

Idaho Falls, ID 83405-1020

Lawsdi~ Clients\7411.]1 Goodspeed\Not of Depo DT (Shippen (Robert)).wpd
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] Courthouse Box

] Mailing

] Hand Delivery
ax
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WESTON S. DAVIS, ESQ (ISB No. 7449)

NELSON HALL PARRY TUCKER, P.A.

490 Memorial Drive 2010 JAN2S PM 3: 1L
Post Office Box 51630 DISThiCT COURT
Idaho Falls, Idaho 83405-1630 JEFFERSON COUNTY.IDAHD
Telephone (208) 522-3001

Fax (208) 523-7254

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

WILLIAM SHAWN GOODSPEED and
SHELLEE BETH GOODSPEED, husband and
wife,

Case No.: CV-09-015

Plaintiffs, NOTICE OF DEPOSITION
DUCES TECUM

VS.

SHIPPEN CONSTRUCTION, INC., an Idaho
corporation, ROBERT and JORJA SHIPPEN,
husband and wife, ROBERT and JORJA
SHIPPEN, dba SHIPPEN CONSTRUCTION,
ROBERT SHIPPEN, an individual, and
MARRIOTT HOMES, LL.C.

Defendants.

PLEASE TAKE NOTICE that Plaintiffs, by and through their attorney of record, Nelson
Hall Parry Tucker, P.A., will take the deposition on oral examination of NICHOLAS SHIPPEN,
before a Certified Court Reporter in and for the State of Idaho on Thursday, February 25, 2010, at
9:30 a.m., at the law offices of Robin D. Dunn, 477 Pleasant Country Lane, Rigby, Idaho, at which
time and place you are invited to appear and cross-examine.

The deponent shall produce and permit inspection and copying, at the time of the deposition

all records, documents or correspondence relating to the subject matter of this litigation and all
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documents requested for production that have not yet been produced.

Additionally, you are requested to bring the following documents:

Any and all pay information regarding payment to you for the years 2006 and
2007 including, but not limited to, any and all pay stubs for the years 2006
and 2007, any and all W-2 tax forms reflecting your work for the years 2006
and 2007, any and all 1099 tax forms reflecting your work for the years 2006
and 2007, and any and all other tax documents reflecting your income for the
years 2006 and 2007.

Any and all documents in your possession regarding any flooding, water
damage clean up, or water repair on the Subject Real Property (3709 E. 319
N. Rigby, ID 83442) including, but not limited to, phone messages, text
messages, notes, correspondence, and digital or hard copy photographs.

Any and all phone records for any of your phone numbers for the months of
July 2006 through October of 2006.

DATED this @ day of January, 2010.

WESTON S. DAVIS, ESQ.
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CERTIFICATE OF SERVICE

I hereby certify that I served a true copy of the foregoing document upon the following
this _27 day of January, 2010, by hand delivery, mailing with the necessary postage affixed

thereto, facsimile, or overnight mail.

Robin D. Dunn

P.0. Box 277

477 Pleasant Country Lane
Rigby, ID 83442-0277

T & T Reporting

525 Park Avenue

P.0.Box 51020

Idaho Falls, ID 83405-1020

Liwsd\~ Clients\7411.1 Goodspeed\Not of Depo DT (Shippen (Nick)).wpd
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