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WESTON S. DAVIS, ESQ. (IS8. No. 7449) 
ANDERSON NELSON HALL SMITH, P.A. 
490 Memorial Drive 
Post Office Box 51630 
Idaho Falls, Idaho 83405-1630 
Telephone (208) 522-3001 
Fax (208) 523-7254 

Attorneys for Plaintiff 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and . 
SHELLEE BETH GOODSPEED, husband and I 

'fi I 
M~ i 

Plaintiffs, 

vs. 

SHIPPEN CONSTRUCTION, INC., an Idaho 
corporation, and ROBERT and JORJA 
SHIPPEN, husband and wife, 

Defendants. 

I 

I 
I 

I 
I 

COMPLAINT 

COMES NOW Plaintiffs, as and for a claim for relief, plead and allege as follows: 

1. That Plaintiffs, WILLIAM SHAWN and SHELLEE BETH GOODSPEED, are 

bona fide residents of the State ofIdaho who reside in Jefferson County. 

2. That Defendant, SHIPPEN CONSTRUCTION, INC., (hereinafter "Shippen 

Construction") is an Idaho corporation in good standing with the State ofIdaho. 

3. That Defendant, ROBERT and JORJA SHIPPEN, are a bona fide residents of the 

State ofIdaho who reside in Jefferson County 

COMPLAINT - I 



4. That the subject property of this litigation, namely, 3709 East 319 North, Rigby, 

Idaho, is located in Jefferson County. 

5. That both jurisdiction and venue are proper in this action. 

6. That pursuant to Idaho Code § 6-2503, Plaintiffs served written notice of the 

ensuing claim on the construction professional, Shippen Construction, and Robert Shippen, by 

mailing a copy to Robert Shippen by certified mail on the Idaho corporation's registered agent. 

Attached hereto as Exhibit "A" is a copy of such attempt to comply with the Notice and 

Opportunity to Repair Act, together with a acknowledgment of receipt. 

7. Plaintiffs received a letter from Dunn Law Offices, PLLC on November 19,2008, 

which volunteers to accept service of a complaint against Defendants, lists defenses Defendants 

will raise if a complaint is filed, and fails to assert any willingness to repair or remedy the 

construction defect. Plaintiffs therefore have brought this action against Defendants in 

compliance with the Act. 

COUNT ONE: BREACH OF EXPRESS WARRANTY 

8. Plaintiffs hereby incorporate and re-allege paragraphs 1 - 7 and further plead 

and allege as follows: 

9. On July 2, 2008, Plaintiffs and Defendants entered a real estate contract for the 

purchase and sale of a residence and real property commonly referred to as 319 N. 3709 E., 

Rigby, ID 83442 (hereinafter "the Property"). 

10. The Purchase and Sale Contract extends a builder's warranty on the Property 

for a minimum of one year. 

11. Additionally, on August 8, 2006, Defendants, Robert and Jorja Shippen and 

Shippen Construction, through its authorized agents, listed the Property for sale on the 

COMPLAINT - 2 



Multiple Listing Service (hereinafter "MLS") in Idaho. 

12. That MLS listing specifically stated twice that the Property had never had sub 

water flooding issues, when in fact it had. 

13. That MLS listing also stated twice that the Builder would install a leaching 

system to give the buyer peace of mind against flooding. 

14. The MLS listing served as an express warranty, warranting that the Property 

had never flooded and would not flood. 

15. After the Plaintiffs' July 2, 2007 purchase of the Property, they learned from a 

neighbor that the Property's basement had flooded in August of2006, contrary to the 

representation in the MLS listing. 

16. Despite the installment of a leaching system, the Property flooded again in 

August of2007 and September of 2007 (within the one year warranty period) and continues 

to flood frequently from seeping groundwater. 

17. The express warranties were therefore breached to the extent the Defendants 

misrepresented that the house had not flooded and would not flood. 

18. These express warranties were further breached when the house flooded in 

August and September of 2007 and thereafter, subsequent to the time of the sale. 

19. As a result of this flooding, Plaintiffs have suffered damages in an amount in 

excess of$lO,OOO, which shall be proven at trial. 

COMPLAINT 



COUNT TWO: BREACH OF IMPLIED WARRANTY 

20. Plaintiffs hereby incorporate and re-allege paragraphs 1 - 19 and further plead 

and allege as follows: 

21. Implied in every newly constructed residence lies an implied warranty of 

habitability . 

22. That implied warranty was breached when the residence flooded in August 

and September of 2007 and each time it has flooded thereafter. 

23. Such continual flooding results in the uninhabitability of the entire residence. 

24. As a result of this flooding, Plaintiffs have suffered damages in an amount in 

excess of$lO,OOO, which shall be proven at trial. 

COUNT THREE: BREACH OF THE IMPLIED COVENANT 
OF GOOD FAITH AND FAIR DEALING 

25. Plaintiffs hereby incorporate and re-allege paragraphs 1 - 24 and further plead 

and al1ege as follows: 

26. Implied in every contract is a covenant of good faith and fair dealing. 

27. Defendants represented to Plaintiffs that the Property Plaintiffs were about to 

purchase had not flooded, when in fact it had flooded. 

28. Defendants further represented that a leaching system was installed to prevent 

snow run off and to give peace of mind against sub-water flooding. 

29. Defendants breached its implied covenant of good faith and fair dealing by 

misrepresenting the condition of and flooding history of the Property. 

30. As a result of this breach, Plaintiffs have suffered damages in an amount in 

excess of $10,000, which shall be proven at trial. 

COMPLAINT - 4 



COUNT FOUR: FRAUDULENT CONCEALMENT OF KNOWN DEFECT 

31. Plaintiffs hereby incorporate and re-allege paragraphs 1- 30 and further plead 

and allege as follows: 

32. Defendants knowingly concealed the following facts from Plaintiffs: 

a) Defendants concealed the fact that the property had flooded prior to the 

sale by representing that it had not flooded. 

b) Defendants knowingly installed a sump pump under the false stated 

premise that it was intended for winter snow run off. 

33. The condition of the Property and these statements were material to the 

purchase of the Property. 

34. At the time these statements were made, Defendants knew the statements were 

false and Plaintiffs did not. 

35. Defendants intended for the Plaintiffs to rely on these statements. 

36. Plaintiffs did in fact rely on these statements. 

37. Plaintiffs' reliance was reasonable. 

38. As a proximate result of Defendants' misrepresentations, Plaintiffs suffered 

damages in excess of $1 0,000.00, in an amount to be proven at trial. 

COUNT FIVE: FRAUDULENT MISREPRESENTATION OF KNOWN FACT 

39. Plaintiffs hereby incorporates and re-allege paragraphs 1- 38 and further plead 

and allege as follows: 

40. Defendants knowingly misrepresented the following facts to Plaintiffs: 

a) Defendants misrepresented in their MLS listing that the Property had 

COMPLAINT - 5 



never flooded prior to the sale, when in fact it had. 

b) Defendants misrepresented that a sump pump was installed for winter 

snow runoff, when it was actually installed to remove ground water. 

c) Defendants misrepresented that subsequent flooding in August of 2007 

was the result of a nearby canal rupture. 

41. These statements were material to the purchase of the Property. 

42. At the time these statements were made, Defendants knew the statements were 

false and Plaintiffs did not. 

43. Defendants intended for the Plaintiffs to rely on these statements. 

44. Plaintiffs did in fact rely on these statements. 

45. Plaintiffs' reliance was reasonable. 

46. As a proximate result of Defendants' misrepresentations, Plaintiffs suffered 

damages in excess of $10,000.00, in an amount to be proven at trial. 

COUNT SIX: UNJUST ENRICHMENT 

47. Plaintiffs hereby incorporates and re-allege paragraphs 1 - 46 and further 

plead and allege as follows: 

48. Defendants were unjustly enriched by obtaining the agreed upon purchase 

price of the residence of $272,000, in exchange for a house that representedly had no history 

of flooding and upon guarantees that the house would not flood. 

49. Plaintiffs detrimentally relied on Defendants' representations regarding the 

Property. 

50. Because Defendants misrepresented the status of the house, Defendants 

COMPLAINT - 6 



obtained a higher purchase price for the house than they would have received had 

Defendants made the flooding disclosure. This resulted in unjust enrichment to the 

Defendants. 

51. But for Defendants' misrepresentation, Plaintiffs would not have even 

purchased the Property. 

52. That as a proximate result of Defendants' misrepresentations, Defendants 

were unjustly enriched in excess of $10,000.00, in an amount to be proven at trial. 

ATTORNEY'S FEES 

53. Plaintiffs have been required to retain an attorney to prosecute this action and are 

entitled to costs andattomey fees pursuantto Idaho Code §12-120 and §12-121 andLR.C.P. 54. 

Further, Plaintiffs are entitled to attorneys fees pursuant to the parties' purchase and sale 

agreement of the Property. In the event this matter is taken by default, Plaintiffs are entitled to 

a reasonable attorney fee of $2,500.00, and such additional amount in the event this matter is 

contested. 

WHEREFORE, Plaintiff prays for judgment as follows: 

A. That the contract for the sale of the Property be rescinded, with all title and 

obligations on the Property being reinstated to Defendants, relieving Plaintiffs of any future 

obligations on the residence; 

B. That Plaintiffs additionally be awarded money damages in an amount to reflect 

their improvements on the property in an amount in excess of$10,000 to be proven at trial; 

C. That Plaintiffs additionally be awarded money damages in an amount to reflect 

Plaintiffs efforts to mitigate the damage to the Property as a result of the flooding; 

COMPLAINT - 7 



D. That, in the event the contract is not rescinded, Plaintiffs receive damages in 

excess of $1 0,000.00 in an amount to be proven at trial; 

E. That in the event the contract is not rescinded, Defendants be ordered to repair 

and restore the Property to the extent reasonably possible to ensure continuing and uninterrupted 

habitability thereof; 

F. For attorneys fees in the amount of$2,500.00 in the event this matter is taken by 

Default, and such additional amounts that may be incurred in the event this matter is contested; 

and 

G. For such other relief as the Court deems just and proper. 

DATED this 3/ day of December, 2008. 

WESTON S. DAVIS, ESQ. 

L:\wsd\- Clients\7411.1 Goodspeed\Complaint.wpd 
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WESTON S. DAVIS, ESQ. (ISB. No. 7449) 
ANDERSON NELSON HALL SMITH, P.A. 
490 Memorial Drive 
Post Office Box 51630 
Idaho Falls, Idaho 83405-1630 
Telephone (208) 522-3001 
Fax (208) 523-7254 

Attorneys for Plaintiff 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and 
SHELLEE BETH GOODSPEED, husband and I 

.~ I 
M~ i 

Plaintiffs, 

vs. 

SHIPPEN CONSTRUCTION, INC., an Idaho 
corporation, and ROBERT and JORJA 
SHIPPEN, husband and wife, 

Defendants. 

Case No.: C/~ / dlJo q./ 1 S 

SUMMONS 

NOTICE: YOU HAVE BEEN SUED BY THE ABOVE-NAMED PLAINTIFF(S). THE 
COURT MAY ENTER JUDGMENT AGAINST YOU WITHOUT FURTHER 
NOTICE UNLESS YOU RESPOND WITHIN 20 DAYS. READ THE 
INFORMATION BELOW. 

TO: SHIPPEN CONSTRUCTION 
ROBERT SHIPPEN 
JORJA SHIPPEN 

You are hereby notified that in order to defend this lawsuit, an appropriate written 
response must be filed with the above designated court within 20 days after service of this 
Summons on you. If you fail to so respond, the court may enter judgment against you as 
demanded by the plaintiff(s) in the Complaint. 

SUMMONS-! 

® 



A copy of the Complaint is served with this Summons. If you wish to seek the advice 
or representation by an attorney in this matter, you should do so promptly so that your written 
response, if any, may be filed in time and other legal rights protected. 

An appropriate written response requires compliance with Rule 1 O(a)(1) and other Idaho 
Rules of Civil Procedure and shall also include: 

1. The title and number of this case. 

2. If your response is an Answer to the Complaint, it must contain admissions or 
denials of the separate allegations of the Complaint and other defenses you may claim. 

3. Your signature, mailing address and telephone number of your attorney. 

4. Proof of mailing or delivery ofa copy of your response to plaintiffs' attorney, as 
designated above. 

To determine whether you must pay a filing fee with your response, contact the Clerk 
of the above-named Court. 

DA TED this ~ day of December, 2008. 

L:\wsd\- Clients\74 I 1 ,1 Goodspeed\Surnmons, wpd 
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CLERK OF THE COURT 

By J\r\ ,IV .. 
Deputy Clerk 
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WESTON S. DAVIS, ESQ. (ISB. No. 7449) 
ANDERSON NELSON HALL SMITH, P.A. 
490 Memorial Drive 
Post Office Box 51630 
Idaho Falls, Idaho 83405-1630 
Telephone (208) 522-3001 
Fax (208) 523-7254 

Attorneys for Plaintiff 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and 
SHELLEE BETH GOODSPEED, husband and I 

.c I 
M~ i 

Plaintiffs, 

vs. 

SHIPPEN CONSTRUCTION, INC., an Idaho 
corporation, and ROBERT and JORJA 
SHIPPEN, husband and wife, 

Defendants. 

I 

Case No.: CV-09-015 

ACCEPTANCE OF SERVICE 

Robin D. Dunn, hereby accepts and acknowledges service of the Summons and 
~~'\ 

Compiaint by receipt of copies thereof this ~ day of January, 2009, service having been 

made upon the undersigned at Rigby, Idaho, on said date. 

DATED this j~? day of January, 2009. 

Robin D. Dunn, Esq. 

ACCEPTANCE OF SERVICE - I 



1* .' ... 

STATE OF IDAHO ) 
: ss. 

County of Jefferson ) 

On this (3"'"' day of January, 2009, before me the undersigned, a Notary Public 

for said state, personally appeared Robin D. Dunn, known to me to be the person who executed 

this instrument and acknowledged to me that he executed the same. 

L:\wsd\- Clients\741 1.1 Goodspeed\Accept.Service(Attny).wpd 
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Notary Public for Idalto 
Residing at {tw tSJII I t 
Commission expires: f/"Sll/~ 
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WESTON S. DAVIS, ESQ. (ISB. No. 7449) 
ANDERSON NELSON HALL SMITH, P.A. 
490 Memorial Drive 
Post Office Box 51630 
Idaho Falls, Idaho 83405-1630 
Telephone (208) 522-3001 
Fax (208) 523-7254 

Attorneys for Plaintiff 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STA TE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and . 
SHELLEE BETH GOODSPEED, husband and I 

• Co I 
Wl1e, i 

Plaintiffs, 

vs. 

SHIPPEN CONSTRUCTION, INC., an Idaho 
corporation, and ROBERT and JORJA 
SHIPPEN, husband and wife, 

Defendants. 

I 

Case No.: CV-09-01S 

NOTICE OF INTENT TO TAKE 
DEFAULT 

NOTICE IS HEREBY GIVEN, pursuant to Idaho Rule of Civil Procedure 55, that 

Plaintiff herein named has been served with a Summons and Complaint in the above-entitled 

action, and having failed to answer or otherwise plead or defend in said action, Defendant shall, 

on or after February 10, 2009, file default against Plaintiff and move the Court for default 

judgment. 

DATED this -3 day of February, 2009. 

WESTON S. DAVIS, ESQ. 

NOTICE OF SERVICE - 1 



, .' 

CERTIFICATE OF SERVICE 

I hereby certifY that I served a true copy of the foregoing document upon the 
following this ~ day of February 2009, by hand delivery, mailing with the necessary 
postage affixed thereto, facsimile, or overnight mail. 

Robin D. Dunn 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, 1D 83442-0277 

[ ] Mailing 

~dDeliVery 

[ ] Overnight Mail 

L:\wsd\- Clients\7411.1 Goodspeed\Notice Intent Default.wpd 
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DUNN LAW OFFICES, PLLC 
Robin D. Dunn, Esq., ISB # 2903 
Amelia A. Sheets, Esq., ISB #5899 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, Idaho 83442 
(208) 745-9202 (t) 
(208) 745-8160 (t) 

Attorneys for Defendants 

IN THE DISTRICT COURT OF THE SEVENtH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

MAGISTRATE'S DMSION 

WILLIAM SHAWN GOODSPEED and 
SHELLEE BETH GOODSPEED, 
husband and wife, 

Plaintiffs, 

VB. 

) 
) 
) 
) 
) 
) 
) 
) 

SIDPPEN CONSTRUCTION, INC., an ) 
Idaho corporation, and ROBERT and ) 
]OR]A SIDPPEN, husband and wife, ) 

Defendants. 
) 
) 

------------------------) 

Case No. CV 09-015 

DEFENDANTS' ANSWER TO 
COMPLAINf 

Fee Category: 1.7 
Fee: $58.00 

COMES NOW, defendants, by and-through the undemigned attorney of record, and 

answer that Complaint on file herein as follows: 

I 

The Complaint on file herein fails to state an adequate cause fOf which relief may be 

granted and should be dismissed pursuant to the Idaho Rules of Civil Procedure, Rule 

(12)(6). 

II 

Robert and]orja Shippen, husband and wife, are not involved in this Complaint and 

DEFENDANTS' ANSWER TO COMPLAINT - Page 1 
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should be dismissed, with prejudice and an appropriate award of fees and costs. 

III 

The defendants herein do not waive any defenses by answering this Complaint and 

more particular, the following: jurisdiction both - subject and personal; failure to join 

indispensable parties and/or the defense of statue of limitation and/or laches. 

IV 

The defendants reserve the right, after appropriate discovery, to assert counterclaims 

andj or alternate pleading based upon discovery. 

V 

The defendants herein deny each and every allegation of the Complaint on file unless 

specifically admitted hereafter. 

VI 

The defendants answer and each arid every paragraph of the Complaint on file herein 

according to the numerical reference set forth by plaint:i.fTs as follows: 

L Admit; 

2. Admit; 

3. Admit; 

4. Neither admit nor deny as the subject property should not be a matter of 

litigation. 

5. Jurisdiction over real property is subject to Idaho Code Section and venue is 

appropriate where the defendants reside. It is believed that these two (2) 

concepts are property in the above action, but the defendants deny based upon 

the fact that the same are legal conclusion. 

DEFENDANTS' ANSWER TO COMPLAINT - Page 2 



6. Mr. Shippen has received a written notice, but deny that the notice is appropriate 

as no came of action exists against Robert and ]otja Shippen and that the 

Shippen Construction claim is without merit. 

7. The defendants admit that they have accepted service, but deny the remainder of 

said allegation. 

8. Defendants reincorporate and reallege answers previously set forth in paragraphs 

1 through 7. 

9. A contract for real estate sale was entered into, but the particulars ate unknown to 

the defendants without review of said contract. As such, the defendants admit 

that a real estate venture was entered into between the parties and believe the 

residence and property are properly __ ---' 

10. Deny that a builder's warranty applies to all aspects of a building and is specific 

in nature. 

11. As to the exact date contained in this paragraph, the defendants ate unsure, but 

admit the balance of said paragraph. 

12. Deny. 

13. The exact nature of the leaching system was discussed, but the particulars ate 

uncertain as to these answering parties. 

14. Deny. 

15. The defendants ate without knowledge and therefore denies the same. 

16. The defendants are without knowledge and therefore denies the same. 

17. Deny. 

18. Deny. 

19. Deny. 
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20. Defendants reallege paragraphs answered 1 through 19 as though full set forth 

hereafter. 

21. Deny. 

22. Deny. 

23. Deny. 

24. Deny. 

25. Defendants reallege paragraphs answered 1 through 24 and incorporate the same 

herein. 

26. Deny. 

27. Deny. 

28. Deny. 

29. Deny. 

30. Deny. 

31. Defendants reallege paragraphs answered 1 through 30 and incorporate the same 

herein. 

32. Deny. 

33. Deny. 

34. Deny. 

35. Deny. 

36. Deny. 

37. Deny. 

38. Deny. 

39. Defendants reallege paragraphs answered 1 through 38 and incorporate the same 

herein. 
DEFENDANTS' ANSWER TO COMPLAINT - Page 4 



40. Deny. 

41. Deny. 

42. Deny. 

43. Deny. 

44. Deny. 

45. Deny. 

46. Deny. 

47. Defendants reallege paragraphs answered 1 through 44 and incorporate the same 

herein.. 

48. Deny. 

49. Deny. 

50. Deny. 

51. Deny. 

52. Deny. 

53. Defendants have been made aware that an attorney represents plaintiffs, but deny 

the plaintiffs should have set forth this Complaint and therefore deny the same. 

FIRST AFFIRMATIVE DEFENSE 

The written Bales agreement specifically requires an requests the plaintiffs to inspect 

and cause inspections to be made upon the real property in question. As such, the plaintiffs 

are without a cause of action for which relief may be granted. 

SECOND AFFIRMATIVE DEFENSE 

The defendants have given no specific warranties for sub-water control as the such 

are acts of God and not within. the control of builder. 

DEFENDANTS' ANSWER TO COMPLAINT - Page 5 



THIRD AFFIRMATIVE DEFENSE 

The plaintiffs are estopped from asserting their claims herein and the defendants rely 

upon detrimental reliance, estoppel and other similar defenses. 

FOURTH AFFIRMATIVE DEFENSE 

The defendants reserve the right to set forth additional defenses based upon adequate 

discovety. 

The defendants request a trial by jUty'. 

ATTORNEY FEES 

The defendants herein request attorney fees as are recoverable by contract, statute, 

rule and/or case law developed in the State of Idaho. 

WHEREFORE, defendants having fu11y answered the Complaint on file herein, 

requests and prays for relief as follows: 

1. That the Complaint on file herein be dismissed with prejudice; 

2. That the defendants, each and evetyone of them, be awarded attorney fees, 

reasonable costs of court and other such expenses are necessarily recoverable in 

defending this action; 

3. For all relief that is just in the premises. 

DATED this ~ day of February, 2009. 

~ 
DUNN LAW OFFICES, PLLC 

DEFENDANTS' ANSWER TO CO:MPLAINT - Page 6 



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the -9- day of February, 2009 a true and correct 

copy of the foregoing was delivered to the following persons(s) by: 

Hand Delivery 

~ Postage-prepaid mail 

Facsimile Transmission 

Weston S. Davis, Esq. 
P.O. Box 51630 
Idaho Falls, ID 83405 

Robin D. Dunn, Esq. 
DUNN LAW OFFICES, PLLC 

DEFENDANTS' ANSWER TO COMPLAINT - Page 7 
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WESTON S. DAVIS, ESQ (ISB No. 7449) 
NELSON HALL PARRY TUCKER, P.A. 
490 Memorial Drive 

< 1,-
: ,_~ i!; !: ~ 

, . 
Post Office Box 51630 

~. ;::.. ~, " ; ~ :: ,! D.:' :; ; 

Idaho Falls, Idaho 83405-1630 
Telephone (208) 522-3001 
Fax (208) 523-7254 

Attorneys for Plaintiff 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STA TE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and 
SHELLEE BETH GOODSPEED, husband and I 

. (' I 
WIle, i 

I 

Plaintiffs, I 

VS. 

SHIPPEN CONSTRUCTION, INC., an Idaho 
corporation, and ROBERT and JORJA 
SHIPPEN, husband and wife, 

Defendants. 

I 

Case No.: CV-09-015 

NOTICE OF SERVICE 

I HEREBY CERTIFY that on this L~ day of May 2009, I served upon Shippen 

Construction and Robert and JOIja Shipppen, and their attorney of record Robin D. Dunn, Esq., 

Interrogatories, Requests for Admission, and Requests for Production of Documents to 

Defendants by having a true and correct copy of samemailedbyU.S.Mail.postageprepaid.to: 

Robin D. Dunn 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, ID 83442-0277 

NOTICE OF SERVICE • 1 

----'-------------------------------------------------------------------------------



· , 

Dated this /;).. day of May 2009. 

CERTIFICATE OF SERVICE 

I hereby ~;(rtify that I served a true copy of the foregoing document upon the 
following this _/._'-Z_ day of May 2009, by hand delivery, mailing with the necessary postage 
affixed thereto, facsimile, or overnight mail. 

[V] Mailing 

Robin D. Dunn 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, ID 83442-0277 

[ ] Hand Delivery 
[ ] Fax 
[ ] Overnight Mail 4iI ~~ 

WESTON S. DAV~::: 
L:\wsd\- Clients\74 J 1.1 Goodspeed\Notice of Scrvicc# I.wpd 
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WESTON S. DAVIS, ESQ (ISB No. 7449) 
NELSON HALL PARRY TUCKER, P.A. 
490 Memorial Drive 
Post Office Box 51630 
Idaho Falls, Idaho 83405-1630 
Telephone (208) 522-3001 
Fax (208) 523-7254 

Attorneys for Plaintiff 

-2009 JUN 25 PH 'I: 4"+ 

OISTk,Cl COURT 
JirfFEItSON COUNT '(. IDAHO 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and 
SHELLEE BETH GOODSPEED, husband and I 

• C' I 
Wile, ' 

I 

Plaintiffs, 

vs. 

SHIPPEN CONSTRUCTION, INC., an Idaho 
corporation, and ROBERT and JORJA 
SHIPPEN, husband and wife, 

Defendants. 

I 

Case No.: CV-09-015 

NOTICE OF HEARING 

PLEASE TAKE NOTICE that on the 27th day of July, 2009, at 2: 15 p.m., of said day, or as 

soon thereafter as counsel can be heard in the above court, in Rigby, Jefferson County, Idaho, 

Plaintiff will call up for hearing Plaintiff s Motion to Compel before the Honorable Gregory Moeller, 

District Judge. 

DATED this a day of June, 2009. 

NOTICE OF HEARING - I 



....... 

CERTIFICATE OF SERVICE 

'Jl/ I hereby certifY that I served a true copy of the foregoing document upon the following this 4 day of June 2009, by hand delivery, mailing with the necessary postage affixed thereto, 
facsimile, or overnight mail. 

Robin D. Dunn 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, ID 83442-0277 

Hon. Greg Moeller 
Madison County Courthouse 
P. O. Box 389 
Rexburg, ID 83440 

[V] Mailing 
[ ] Hand Delivery 
[ ] Fax 
[ ] Overnight Mail 

L:\wsd\- Clients\74 1 1.1 Goodspced\Motion to Compel (NoH).wpd 
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WESTON S. DAVIS, ESQ (ISB No. 7449) 
NELSON HALL PARRY TUCKER, P.A. 
490 Memorial Drive 
Post Office Box 51630 
Idaho Falls, Idaho 83405-1630 
Telephone (208) 522-3001 
Fax (208) 523-7254 

Attorneys for Plaintiff 

ZOOg JUN 2S PM I! 1/4 

DIS f"'iCT COU~T 
JEffERSON COUNTY. IDAHO 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
ST A TE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and 
SHELLEE BETH GOODSPEED, husband and I 

. fI I 
m~ i 

Plaintiffs, 

vs. 

SHIPPEN CONSTRUCTION, INC., an Idaho 
corporation, and ROBERT and JORJA 
SHIPPEN, husband and wife, 

Defendants. 

I 

Case No.: CV-09-015 

MOTION TO COMPEl .. 

COMES NOW Plaintiff, through counsel of record, and moves the Court to compel 

Defendant to answer Plaintiffs Interrogatories and Requests for Production of Documents to 

Defendants which were served upon Defendants on or about the 12th day of May, 2009. This 

motion is based on the grounds that Defendant has failed to answer or produce those documents 

requested and the time allowed by law has passed. 

Pursuant to Idaho Rule of Civil Procedure 37(a)(2), Plaintiff's counsel also hereby 

MOTION TO COMPEL - 1 



· .. 

certifies that it has made a good faith attempt to confer with the opposing counsel of record 

regarding the objections to discovery in this matter. Such efforts are evidenced by Exhibit "A" 

hereto attached. 

Additional attorney fees and court costs have been and continue to be incurred by 

Plaintiff as a result of Defendant's failure to comply with discovery requests. Plaintiff therefore 

requests an award of attorney fees on this motion. 

DATED this .2i day of June, 2009. 

CERTIFICATE OF SERVICE 

I hereby certify that I served a true copy of the foregoing document upon the following 
this ;)/j day of June 2009, by hand delivery, mailing with the necessary postage affixed thereto, 
facs~, or overnight mail. 

[V'] Mailing 

Robin D. Dunn 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, 1D 83442-0277 

[ ] Hand Delivery 
[ ] Fax 
[ ] Overnight Mail 

L:\wsd\- Clients\ 7 411.1 Goodspeed\Motion to Compel. wpd 
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Hon. Gregory Moeller 
Madison County Courthouse 
P. O. Box 389 
Rexburg, ID 83440 

~ 
WESTON S. DAVIS, ESQ. 
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NELSON HALL pARRY TUCKER, P.A. 
____________ Attorneys & Counselors -------------

June 15,2009 

Robin D. Dunn 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, ID 83442-0277 

RE: Goodspeed v. Shippen~ Meet and Confer 

Dear Mr. Dunn: 

490 Memorial Drive 
PO Box 51630 

Idaho Falls, 1083405-1630 
Phone: (208) 522-3001 

Fax: (208) 523-7254 
e-mail: nhpl@nhptlaw.net 

www.nhptlaw.com 

Douglas R. Nelson 
Blake G. Hall 
Scott R. Hall 
Steven R. Parry 
Brian T. Tucker 
Wiley R. Dennert 
Sam L. Angell 
Weston S. Davis 

W. Joe Anderson 
(1923·2002) 

This letter stands to attempt to confer with you in good faith regarding your answers to our 
discovery requests pursuant to I.R.C.P. 37(a)(2). We have not received your responses to our 
discovery and the thirty days for answering have passed. Therefore, we ask that you respond to 

our discovery requests. 

Please provide your response to our Interrogatories and Requests for Production on or before 
June 22, 2009. Otherwise, we will be required to file a motion to compel and seek attorneys fees 
and costs in the process. If you have any questions, please contact me. 

Yours ~itry truly, 

~2 ---. 
Weston S. Davis, Esq. 

cc: client 

L:\wsd\- Clients\74 I 1.1 Goodspeed\Dunn.Ltr2.wpd 



WESTON S. DAVIS, ESQ (ISB No. 7449) 
NELSON HALL PARRY TUCKER, P.A. 
490 Memorial Drive 
Post Office Box 51630 
Idaho Falls, Idaho 83405-1630 
Telephone (208) 522-3001 
Fax (208) 523-7254 

Attorneys for Plaintiff 

FILED 

JUL 1 3 2009 

JCFFERSON co. MAGISTRATE COURT 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and 
SHELLEE BETH GOODSPEED, husband and I 

. fi I 
M~ i 

Plaintiffs, 

vs. 

SHIPPEN CONSTRUCTION, INC., an Idaho 
corporation, and ROBERT and JORJA 
SHIPPEN, husband and wife, 

Defendants. 

I 

Case No.: CV-09-015 

NOTICE OF HEARING 

PLEASE TAKE NOTICE that on the 27th day of July, 2009, at 2:15 p.m., of said day, or as 

soon thereafter as counsel can be heard in the above court, in Rigby, Jefferson County, Idaho, 

Plaintiff will call up for hearing Plaintiffs Motion to Deem Admitted Plaintiffs Requests for 

Admission to Defendants before the Honorable Gregory Moeller, District Judge. 

DATED this Q day of July, 2009. 

NOTICE OF HEARING - I 

Ii ! '\ 



CERTIFICATE OF SERVICE 

I hereby certify that I served a true copy of the foregoing document upon the following this 
Q day of July 2009, by hand delivery, mailing with the necessary postage affixed thereto, 
facsimile, or overnight mail. 

Robin D. Dunn 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, ID 83442-0277 

Hon. Greg Moeller 
Madison County Courthouse 
P. O. Box 389 
Rexburg, ID 83440 

[ ] Mailing 
[ ] Hand Delivery 
~Fax 

[ ] Overnight Mail 

L:\wsd\- Clients\7411.1 Goodspeed\RfA Deem Admitted (NoH).wpd 
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ESTON S. DAVIS, ESQ. 



WESTON S. DAVIS, ESQ (ISB No. 7449) 
NELSON HALL PARRY TUCKER, P.A. 
490 Memorial Drive 
Post Office Box 51630 
Idaho Falls, Idaho 83405-1630 
Telephone (208) 522-3001 
Fax (208) 523-7254 

Attorneys for Plaintiff 

FILED 

Jut 1 3 2009 

JEFFERSON CO. MAGISTRATE COUfU 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and 
SHELLEE BETH GOODSPEED, husband and 
wife, 

Plaintiffs, 

vs. 

SHIPPEN CONSTRUCTION, INC., an Idaho 
corporation, and ROBERT and JORJA 
SHIPPEN, husband and wife, 

Defendants. 

Case No.: CV-09-015 

MOTION TO DEEM ADMITTED 
PLAINTIFF'S REQUESTS FOR 
ADMISSION TO DEFENDANTS 

COME Plaintiffs, by and through counsel of record, Weston S. Davis, Esq. of Nelson 

Hall Parry Tucker, P.A. and moves this Court to deem the Requests for Admission to Defendants 

submitted to Defendants through their attorney, Robin D. Dunn as being admitted pursuant to 

Idaho Rule of Civil Procedure 36. 

This motion is supported by the memorandum and affidavit filed concurrently herewith. 

Plaintiffs give notice of their intent to present oral argument on this motion. 
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DA TED this l3' day of July, 2009 

~-c?-_ 
W ON S. DAVIS, ESQ. 

CERTIFICATE OF SERVICE 

I hereby certify that I served a true copy of the foregoing document upon the following 
this ---L.2- day of July 2009, by hand delivery, mailing with the necessary postage affixed thereto, 
facsimile, or overnight mail. 

[~] Mailing 

Robin D. Dunn 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, ID 83442-0277 

[ ] Hand Delivery 
~Fax 

Hon. Gregory Moeller 
Madison County Courthouse 
P. O. Box 389 
Rexburg, ID 83440 

-------

[ ] Overnight Mail -----------

WESTON S. DAVIS, ESQ. 

L:\wsd\- Clients\74 I I.! Goodspeed\RfA Deem Admitted (Motion).wpd 
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WESTON S. DAVIS, ESQ (ISB No. 7449) 
NELSON HALL PARRY TUCKER, P.A. 
490 Memorial Drive 
Post Office Box 51630 
Idaho Falls, Idaho 83405-1630 
Telephone (208) 522-3001 
Fax (208) 523-7254 

Attomeys for Plaintiff 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and 
SHELLEE BETH GOODSPEED, husband and I 

'fi I 
WI~ i 

Plaintiffs, 

vs. 

SHIPPEN CONSTRUCTION, INC., an Idaho 
corporation, and ROBERT and JORJA 
SHIPPEN, husband and wife, 

Defendants. 

I 

Case No.: CV-09-015 

MEMORANDUM IN SUPPORT OF 
MOTION TO DEEM ADMITTED 
PLAINTIFF'S REQUESTS FOR 
ADMISSION TO DEFENDANTS 

COME Plaintiffs, by and through counsel of record, Weston S. Davis, Esq. of Nelson 

Hall Parry Tucker, P .A. and moves this Court to deem the Requests for Admission to Defendants 

submitted to Defendants through their attomey, Robin D. Dunn, as being admitted pursuant to 

Tdaho Rule of Civil Procedure 36 as follows: 

On May 12,2009 Plaintiffs served their Requests for Admission on Defendants' counsel. 

See Affidavit of Weston S. Davis, Esq. On June 15,2009 Plaintiffs served a meet and confer 
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letter on Defendants' counsel pursuant to I.R.C.P. 37. !d. On June 24, 2009, Plaintiffs served a 

copy of its Motion to Compel on Defendants' counsel. To date, however, Defendants have not 

responded to the Requests for Admission and more than thirty (30) days have passed since the 

time of service. !d. 

Idaho Rule of Civil Procedure 36 states: 

Each matter of which an admission is requested shall be separately set forth. The 
matter is admitted unless, within 30 days after service of the request, or within such 
shorter or longer time as the court may allow, the party to whom the request is 
directed serves upon the party requesting the admission a written answer or objection 
addressed to the matter, signed under oath by the party or by the party's attorney, 
unless the court shortens time. 

To date, Plaintiffs have not received any answer or objection from Defendants on these Requests 

for Admission. Therefore, this Court should deem the Requests for Admission to Defendants, 

namely Requests for Admission Nos. 1 - 21, as admitted and as conclusively established, 

pursuant to I.R.C.P. 36. 

Plaintiffs request their reasonable attorneys fees in pursuing the admission of these 

Requests for Admission pursuant to l.R.C.P. 36 and S4(d) and (e). 

DATED this K... day of July, 2009 

;/J:!:ss 
WESTON S. DAVIS, ESQ. 
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., , , 

CERTIFICA TE OF SERVICE 

I hereby certify that I served a true copy of the foregoing document upon the following 
this -Ii- day of July 2009, by hand delivery, mailing with the necessary postage affixed thereto, 
facsimile, or overnight mail. 

[-.f] Mailing 

Robin D. Dunn 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, ID 83442-0277 

r l.JIand Delivery 
.J><i.. Fax 

[ ] Overnighl Mail 

Hon. Gregory Moeller 
Madison County Courthouse 
P. O. Box 389 
Rexburg, ID 83440 

WESTON S. DAVIS, ESQ. 

L:\wsd\- Clients\741 1.1 Goodspeed\RfA Deem Admitted (Memo).wpd 
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WESTON S. DAVIS, ESQ (ISB No. 7449) 
NELSON HALL PARRY TUCKER, P.A. 
490 Memorial Drive 
Post Office Box 51630 
Idaho Falls, Idaho 83405-1630 
Telephone (208) 522-3001 
Fax (208) 523-7254 

Attorneys for Plaintiff 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
ST A TE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and 
SHELLEE BETH GOODSPEED, husband and I 

. fi I WI e, . 
I 

Plaintiffs, 

vs. 

SHIPPEN CONSTRUCTION, INC., an Idaho 
corporation, and ROBERT and JORJA 
SHIPPEN, husband and wife, 

Defendants. 

STATE OF IDAHO ) 
: ss. 

County or Bonneville ) 

I 

Case No.: CV-09-015 

AFFIDA VIT IN SUPPORT OF 
MOTION TO DEEM ADMITTED 
PLAINTIFF'S REQUESTS FOR 
ADMISSION TO DEFENDANTS 

WESTON S. DAVIS, being first duly sworn upon oath, deposes and states as 

follows: 

1. I am an attorney for Plaintiffs in this action. 

2. That on May 12,2009, Plaintiffs served their Requests for Admission on 

Defendants' counsel, Robin D. Dunn. Attached hereto as Exhibit "A" is a true and correct 

copy of said requests. 
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3. That on June 15,2009, Plaintiffs served a meet and confer letter pursuant to 

I.R.C.P. on Defendants. 

4. That more than 30 days since the service of the requests have passed. 

5. That to date, Defendants have not responded to any of Plaintiffs Requests for 

Admission. 

DATED this Ji-day ofJuly, 2009 /,0 _--__ . 
? 

otary PUblic,""'; 
Residing at:~· . l 
Commission expires: \OlCS .:;;;;;J:)\t{ 

CERTIFICATE OF SERVICE 

I hereby certify that I served a true copy of the foregoing document upon the following 
this J..:L day of July 2009, by hand delivery, mailing with the necessary postage affixed thereto, 
facsimile, or overnight mail. 

[)(:f Mailing 

Robin D. Dunn 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, ID 83442-0277 

[ ] Hand Delivery 
.1>«Fax 
[ ] Overnight Mail 

Hon. Gregory Moeller 
Madison County Courthouse 
P. O. Box 389 
Rexburg, ID 83440 

~ ._-----._---

WESTON s. DAVIS,ESQ.C::;:=: 

L:\wsd\~ Clicnts\74 I 1.1 Goodspecd\RfA Deem Admitted (Affidavit).wpd 
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WESTON S. DAVIS, ESQ (ISB No. 7449) 
NELSON HALL PARRY TUCKER, P.A. 
490 Memorial Drive 
Post Office Box 51630 
Idaho Falls, Idaho 83405-1630 
Telephone (208) 522-3001 
Fax (208) 523-7254 

Attorneys for Plaintiff 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
ST A TE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and 
SHELLEE BETH GOODSPEED, husband and 
wife, 

Plaintiffs, 

vs. 

I 

SHIPPEN CONSTRUCTION, INC., an Idaho I 

corporation, and ROBERT and JORJA I 

SHIPPEN, husband and wife, 

Defendants. 

Case No.: CV-09-01S 

INTERROGATORIES, REQUESTS 
FOR ADMISSION, AND 
REQUESTS FOR PRODUCTION 
OF DOCUMENTS TO 
DEFENDANTS 

Pursuant to Rules 33 and 34, Idaho Rules of Civil Procedure, Plaintiffs submit the following 

Interrogatories, Requests for Admission, and Requests for Production of Documents to Defendantd. 

Answers and production of the requested documents are to be made within thirty (30) days of service 

hereof at the offices of Nelson Hall Parry Tucker P.A., 490 Memorial Drive, Idaho Falls, Idaho. 

Alternatively, Defendants may mail copies of such documents to Nelson Hall Parry Tucker, P.A., 

P.O. Box 51630, Idaho Falls, Idaho 83405-1630 within thirty (30) days of service hereof. 
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PRELIMINARY STATEMENT 

A. These Interrogatories do not merely seek such information within your personal 
knowledge. In answering these Interrogatories, you are required to furnish all inforn1ation that is 
available to you or subject to your reasonable inquiry including information in the possession of your 
attorneys, investigators, accountants, advisors, representatives, or other persons directly or indirectly 
employed by or connected with you or your attorneys and anyone else otherwise subject to your 
control. In responding to the Requests and answering the Interrogatories, furnish all information, 
however obtained, including hearsay which is available to you. Include infornlation known by or 
in possession of yourself, your agents and your attorneys, or appearing in your records. 

B. In answering these Interrogatories, you must make a diligent search of your records 
and of other papers and materials in your possession or available to you or your representatives. If 
an Interrogatory has subparts, answer each part separately and in full, and do not limit your answer 
to the Interrogatory as a whole. If these Interrogatories cannot be answered in full, answer to the 
extent possible, specify the reason for your inability to answer the remainder, and state whatever 
information and knowledge you have regarding the unanswered portion. 

C. If you cannot fully respond to any discovery requested hereby, after exercising due 
diligence to secure the full information, indicate such, and answer to the extent possible. Specify 
whatever information or knowledge you have concerning the unanswered portion and explain what 
you did in attempting to secure the unknown inforn1ation. 

D. A Request or Interrogatory which seeks information contained in or information about 
or identification of any documents may be answered by providing a copy of such document. 

E. Any ambiguity, uncertainty, or lack of clarity in the language ofthese Interrogatories 
or Requests for Production of Documents and Things shall be construed as requesting the maximum 
information discoverable pursuant to Rule 26 of the Idaho Rules of Civil Procedure. However, in 
no event shall these Interrogatories or Requests for Production of Documents and Things be 
interpreted in such a manner as to request information beyond the scope of discovery. 

F. With respect to each Interrogatory, in addition to supplying the information asked for 
and identifying the specific documents referred to, identify and describe all documents to which you 
refer in preparing your answers. 

G. These Interrogatories are continuing and the answers thereto must be supplemented 
to the maximum extent authorized by law and the applicable rules. If, after responding to these 
Interrogatories, you acquire any information responsive thereto, you are requested to file and serve 
supplemental responses containing such information, as required by the Idaho Rules of Civil 
Procedure. 
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DEFINITIONS 

Person - "Person" shall mean and include a natural person, partnership, firm, or corporation 
or any other kind of business or legal entity, its agents or employees. In each instance wherein you 
are asked to "identify" a person or the "identity" ofa person, state with respect to each such person 
his name and last known residence, business address, and telephone number. 

Describe - The word "describe" means to specify in detail and to particularize the content 
of the answer to the question. "Describe" does not mean to reply in summary or outline form. 
Where used in reference to any document(s) or tangible evidence, "describe" includes stating the title 
or name, date, time, author of any document, the common name, identifying number of any object 
and the name and address of the person(s) having possession of such at present. When used in 
reference to any fact, "describe" means to particularize as to time, place and manner of the fact, as 
opposed to merely stating ultimate facts or conclusions of law. 

Detail - The word "detail" means to itemize, particularize, discuss and describe any relevant 
material, event or fact which would aid in developing a theory about the issue in question. 

Document - The words "Document" and "Documents" mean all written, typewritten, printed, 
recorded, or graphic matters, however produced and reproduced, pertaining in any way to the subject 
matter of this action. This definition includes, but is not limited to any and all originals, copies of 
drafts of any and all ofthe following: papers, letters, telegrams, statements, books, reports, studies, 
records, notes, summaries, schedules, contracts, agreements, drawings, sketches, invoices, orders, 
acknowledgments, diaries, reports, forecasts, appraisals, memoranda, telephone logs, letters, 
photographs, pictures, films, computer programs or other graphic, symbolic, recorded or written 
materials of any nature whatsoever. Any document which contains any comments, notations, 
addition, insertion, or marking of any kind which is not part of another document is to be considered 
as a separate document. 

"Injury" or "Injuries" - Includes physical, mental or emotional injuries to persons whether 
economic or otherwise. 

Incident - The word "incident" when used in this discovery request refers to your 
employment with the above-named employer. The term will sometimes be narratively referred to as 
"the incident". . 

Identify - The word "identify" when used in reference to a natural person means to state his 
or her full name, address, and relationship between such person and you. When used in reference 
to a company, corporation, general or limited partnership, association (whether or not for profit) or 
any other business entity, "identi fy" means to state the name, address, and relationship between such 
busi ness enti ty and you. When used in reference to an act, "identify" means to describe the substance 
of the events constituting such act, as well as the date, place and identity of persons involved in such 
act, whether any memoranda or notes or other recordation of such act was made, whether such 
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recordation now exists and who is presently the custodian of such records. When used in reference 
to documents, identify means to state the date, author and type of document, and provide its present 
location and custodian. 

Specify - "Specify" is provided the same definition as describe. 

Maintenance - The word "maintenance" includes repair, upkeep, periodic efficiency checks, 
replacement of parts (including a listing of the specific part) and any other act designed to keep the 
machines in a workable condition. 

"And" as well as "Or" - Shall be construed either disjunctively or conjunctively as necessary 
to bring within the scope of these Interrogatories and Requests for Production of Documents and 
Things any information which might otherwise be construed to be outside their scope. 

Communication - As used herein, a "communication" is any transmission or exchange or 
information, written or oral, formal or infomlal, regarding any event, action taken or policy here 
required into. 

Writing - When the term "writing" is used in the following Interrogatories and Requests for 
Production of Documents and Things, it shaH include any writing, memorandum, report, record, 
letter or document. 

"You" or "Your" - The pronoun "you" or "your" as used herein, means the party or parties 
to whom these Interrogatories and Requests for Production of Documents and Things are addressed 
and the party's agents, representatives and his attomeys. 

Knowledge - "Knowledge" includes first-hand knowledge and information derived from any 
other source, including but not limited to hearsay knowledge. 

INTERROGATORIES 

INSTRUCTIONS AND DEFINITIONS 

The following tenns, words and phrases shall have the following meaning in this discovery 
pleading. 

1. The teml "you" and "your" refers to the individual answering the interrogatory and 
all agents, employees, representatives (including insurers), investigators, consultants and attomeys 
of the answering party. 

2. The tenn "document" shall mean any kind of written, printed, typed, graphic or 
photographic matter of any kind or nature, however produced or reproduced, and all mechanical and 
electronic sound recordings and written transcripts thereof, however produced or reproduced whether 
in your control or not, and including without limitation, originals, all file copies, all other copies no 
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matter how and by whom prepared and all drafts of such documents whether used or not. 

3. The teml "identify", when used with respect to a document, or the description or 
identification of a document, shall be deemed to request the nature and substance of the document 
with sufficient particularity to enable the same to be precisely identified, including the date, if any, 
which the document bears, the names of all persons authorizing the document, and the name and 
address of the custodian(s) of the original or, ifnone, a legible copy of the documents. 

4. The tenn "identify" when used with respect to a person, shall be deemed to request 
the person's full name, the person's last known business address (if a natural person), the person's last 
known address, and the person's business and resident telephone number. 

5. The tenn "identify" when used with respect to oral communications, shall be deemed 
to request, whether said communication was in person or by telephone an identification (as provided 
in definition 4) of each person who participated in or heard any part of said communication and the 
substance of what was said by each person who participated in said communication. 

6. These interrogatories are continuing in characters so as to require you to file 
supplementary answers in a seasonal manner if you obtain further or different infonnation before 
trial. 

7. Where knowledge or inforrnation in possession of a party is requested, such request 
includes information and knowledge either in your possession, under your control, within your 
dominion, or available to you, regardless of whether this infonnation is in your personal possession, 
or is possessed by your agent, attomeys, servants, employees, independent contractors, 
representatives, insurers or others with whom you have a relationship or from whom you are capable 
of deriving infonnation, documents or material. 

8. Each interrogatory shall be accorded a separate answer and each subpart of an 
interrogatory shall be accorded a separate answer. 

INTERROGA TORY NO.1: Please state the name, address, and telephone number of each 

and every person known to you or your attomeys who has knowledge of, or who purports to have 

knowledge of, any of the facts of the case and state what those facts or purported facts are. 

INTERROGATORY NO.2: Please state names, addresses and phone numbers of each and 

every witness you plan to call to testify at the trial of this matter, and provide a brief summary of the 

facts to which each witness will testify. 

INTERROGATORY NO.3: Please list and identify any exhibits you intend or expect to 

introduce into evidence at the trial of the above-entitled matter. State the names and addresses of 
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the person(s) presently having possession of said exhibit(s). 

INTERROGATORY NO.4: Please identify any and all experts whom you have engaged and 

who are expected to testify at the trial of this cause, and for each such expert, please provide 

educational background, field of specialization, a detailed summary of the opinions to which the 

expert will testify, and all facts, data, events and other knowledge utilized by the expert upon which 

his/her testimony is based. 

INTERROGATORY NO.5: Have you obtained written or recorded statements from anyone 

concerning any of the issues of this action: Ifso, for each statement, state the name and address of 

the person who took the statement, the name and address ofthe person who made the statement, and 

the substance of the statement. 

INTERROGATORY NO.6: State whether or not you intend to rely upon any statement 

made by the opposing party. If your answer is in the affirmative, please state the place of the 

conversation; the date oftbe conversation; the name, address and telephone number of each person 

present at the conversation; and what was said by each party in the conversation. 

INTERROGATORY NO.7: Please identify when you became aware ofthe high sub-water 

situation on the property and its residence located at 3709 E. 319 N., Rigby, Idaho (hereinafter "the 

Property") and surrounding area. 

INTERROGATORY NO.8: Please identify what work was done to the Property to remove 

waleI' and repair water damage prior to selling the Property to the Plaintiffs. 

INTERROGATORY NO.9: Please identify what disclosures regarding high sub-water or 

sub-water damage, if any, were made and who they were made to regarding the Property. 

INTERROGATORY NO. 10: Please identify any documents in your possession or access 

related to the building, construction, purchase, and sale of the Property. 

INTERROGATORY NO. 11: Please identify each and every sub-water (or water intrusion) 

lawsuit or claim (pending or resolved) that you are aware of in Rigby, Idaho and the surrounding 

vicinity including the names of the parties, the nature ofthe claim, the location ofthe properties over 

which such issues are claimed, and the date you became aware of said claim or lawsuit. 

INTERROGATORY NO. 12: Ifprior to this lawsuit, you have been a plaintiff or defendant 

in any other litigation, please state the name and address of the court involved; the names of all 
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parties to said proceeding; the case filing number; what the litigation involved by way of causes of 

action and defenses; the disposition of the case by settlement; court trial and/O}" judgment or appeal; 

and whether an appellate cou11 affim1ed, remanded, or reversed the trial court's finding. 

INTERROGATORY NO. 13: Please identify any insurance policies in place that may 

provide coverage for the issues alleged in Plaintiffs Complaint. 

INTERROGATORY NO. 14: Please identify all officers, directors, and investors (whether 

silent or active) both current and former and their positions for Shippen Construction, Inc. and the 

dates that such positions were held. 

INTERROGATORY NO. 15: Please identify dates of all annual meetings for Shippen 

Construction, Inc. fr0111 .T anuary 1, 2005 to the present. 

INTERROGATORY NO. 16: Please identify all contractors, subcontractors, individuals and 

companies that participated in the design or construction of the Property, including any employees 

or agents of Shippen Construction, Inc. and what their duties included. 

INTERROGATORY NO. 17: Please describe in detail your role in Shippen Construction, 

Inc. including, but not limited to management, construction, design, and/or accounting activities. 

INTERROGATORY NO. 18: Please identify with specificity any an all surveys, flood plain 

assessments, water table assessments, and other water assessments you relied on priorto constructing 

the propeliy. 

INTERROGATORY NO 19: Please state with detail and particularity the factual basis for 

your Third Affirmative Defense set forth in your Answer that "Plaintiffs are estopped from asserting 

their claims herein and the defendants rely upon detrimental reliance, estoppel, and other similar 

defenses. " 

INTERROGATORY NO. 20: Please list the properties (by common address) you improved, 

built, or were in the process ofbuiJding or improving in the years 2005 - 2008 
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REQUESTS FOR ADMISSION 

REQUEST FOR ADMISSION NO.1: Admit you were the general contractor responsible 

for the construction of the Property. 

REQUEST FOR ADMISSION NO.2: Admit during the excavation of the Property's 

foundation, the foundation flooded. 

REQUEST FOR ADMISSION NO.3: Admit despite said flooding, you continued 

construction. 

REQUEST FOR ADMISSION NO.4: Admit you listed the Property for sale with the 

Multiple Listing Service (MLS) on August 10,2006. 

REQUEST FOR ADMISSION NO.5: Admit that in August of 2006, the Property's 

basement flooded due to high levels sub-water. 

REQUEST FOR ADMISSION NO.6: Admit that in the MLS listing you represented that 

the property had not had sub-water issues. 

REQUEST FOR ADMISSION NO.7: Admit that prior to the time you sold the property, 

you knew the property had flooded. 

REQUEST FOR ADMISSION NO.8: Admit that despite the flooding, you never amended 

the MLS listing prior to the purchase of the property. 

REQUEST FOR ADMISSION NO. 9: Admit that on July 2,2007, the Plaintiffs purchased 

the Property from Defendants. 

REQUEST FOR ADMISSION NO. 10: Admit that prior to the time of the purchase, you 

concealed your knowledge of the flooding from Plaintiffs. 

REQUEST FOR ADMISSION NO. 11: Admit you installed a leaching system to prevent 

. future flooding. 

REQUEST FOR ADMISSION NO. 12: Admit you represented to Plaintiffs that the leaching 

system was installed to alleviate any concerns of there ever being sub-water issues. 

REQUEST FOR ADMISSION NO. 13: Admit you told Plaintiffs the main reason for the 

leaching system was to alleviate any concerns about snow melt flooding the basement. 

REQUEST FOR ADMISSION NO. 14: Admit that during the time of the negotiations, you 

knew Plaintiffs were from Tennessee. 
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REQUEST FOR ADMISSIONNO. 15: Admit that at the time you made the prior statements, 

you knew they were false. 

REQUEST FOR ADMISSION NO. 16: Admit you intended for Plaintiff." to rely on the 

above statements. 

REQUEST FOR ADMISSION NO. 17: Admit that Plaintiffs reliance on the above 

statements was reasonable. 

REQUEST FOR ADMISSION NO. 18: Admit that at the time of the sale, you entered a 

contract expressly placing a one year warranty on the Property. 

REOUEST FOR ADMISSION NO. 19: Admit prior to the commencement of these legal 

proceedings, you were given proper notice under the Idaho Opportunity to Repair Act. 

REQUEST FOR ADMISSION NO. 20: Admit that after receiving this notice your attorney 

of record made no mention of an intention to repair the property, made defenses to allegations in the 

letters disputing the claim, and notified Plaintiffs counsel that he was willing to accept service of 

any litigation filed in the matter. 

REQUEST FOR ADMISSION NO. 21. Admit that you are liable for Plaintiffs attorneys 

fees and costs incurred in pursuing this litigation. 

INTERROGATORY NO. 21: If you have denied or intended to deny the tmth of the facts, 

matters or allegations contained herein, please state the following with respect to each such Request 

for Admission of Fact or Genuineness of Documents (a separate response is requested for each). 

1. Any and all facts, reasons, or grounds upon which you base your denial of the 

substance of said Request for Admission of Fact and/or Genuineness of Documents. 

2. Describe with particularity all documents of any nature whatsoever known to you 

which you allege support your denial of said Request for Admission or proves or tends to prove that 

the facts, matters, or allegation stated therein are not true. 

3. For any denial or non-answer based upon lack of knowledge, state the full extent of 

your efforts to inquire concerning the subject matter of the request, including listing all documents 

and materials reviewed. 

INTERROGA TORIES, REQUESTS FOR ADMISSION, AND REQUESTS 
FOR PRODUCTION OF DOCUMENTS - 9 



PRODUCTION OF DOCUMENTS 

INSTRUCTIONS AND DEFINITIONS 

The following tenns, words and phrases shall have the following meaning in this discovery 
pleading. 

I. This request is intended to cover all the documents in your possession and your 
agents, insurers, representatives, consultants and attorneys subject to their custody and control or 
otherwise reasonably available to them, regardless of the actual location of the documents. 

2. As used herein, tenn "document" or "documents" shall mean any kind of written, 
printed, typed, graphic or photographic matter of any kind or nature, however produced or 
reproduced, an all mechanical and electronic sound recordings and written transcripts thereof, 
however produced or reproduced whether in your control or not, and including without limitation, 
originals, all file copies, all other copies no matter how and by whom prepared and all drafts of such 
documents whether used or not. 

3. Each request for production shall be accorded a separate answer. If objection is made 
to any part of an item or category in this request, the reasons for the objection must be specified. 

4. If you withhold any documents by reason of a claim of privilege or other reason, 
please identify each such document, indicating its date, general subject matter (without disclosing 
the contents), persons to whom distributed and basis upon which the privilege is claimed. 

5. These requests are deemed to be continuing so as to require supplemental responses 
if you or your attorney, agents, employee or representatives (including insurers) obtain further 
documentation or requested infonnation between the time these responses are served and the time 
of trial. 

REQUEST FOR PRODUCTION NO.1: Produce all documents relied on by you in 

answering the foregoing interrogatories. 

REQUEST FOR PRODUCTION NO.2: Please produce all documents, memoranda, and 

other written or recorded records in your possession, or reasonably available to you, which relate in 

any manner to your answer in the foregoing interrogatories. 

REQUEST FOR PRODUCTION NO.3: Produce all documents to be relied on or introduced 

in evidence by you at any pre-trial motion hearing or at the trial herein. 

REQUEST FOR PRODUCTION NO.4: You are requested to provide those documents as 

discussed in Interrogatories Nos. 4 and 5. 

INTERROGA TORIES, REQUESTS FOR ADMISSION, AND REQUESTS 
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REQUEST FOR PRODUCTION NO.5: Produce all of your personal and business tax 

returns in which you have any interest for the past four (4) years and also produce your current pay 

stub(s) from all sources showing your year to date income. 

REQUEST FOR PRODUCTION NO.6: Produce all corporate docliments for the past four 

(4) years, including, but not limited to financial reports, annual meeting minutes, board meeting 

minutes, and board resolutions. 

REQUEST FOR PRODUCTION NO.7: For all assets you presently own or owned during 

or since January 1,2007, produce all titles, registrations, bills of sale or other evidence of ownership 

and all receipts, invoices, or other documentation. 

REQUEST FOR PRODUCTION NO.8: For all outstanding financial obligations in the past 

four (4) years produce the current billing statements or other evidence ofthe debt and current balance 

of the debt.. 

REQUEST FOR PRODUCTION NO.9: If you have retained an expert witness, produce a 

copy of the expert's report, underlying data, raw data, tests, answers to questions submitted to the 

expert by yourself or others, and any other info1l11ation upon which the expert relies in drawing his 

or her conclusion. Also produce a copy of the resume' for any expert(s). 

REQUEST FOR PRODUCTION NO. 10: Produce a copy of any written or recorded 

statement from anyone concerning any of the issues of this action. 

REQUEST FOR PRODUCTION NO. 11: Please produce all documents related to any and 

all insurance policies that may provide coverage for the issues in this matter, as identified in the 

Plaintiffs Complaint. 

REQUEST FOR PRODUCTION NO. 12: Please produce all documents that support your 

affirnlative defenses. 

REQUEST FOR PRODUCTION NO. 13: Please produce all communications and documents 

with the developer, architect, county, city, and building department related to the Property. 

REQUEST FOR PRODUCTION NO. 14: Please produce all communications and 

documents with your contractors and subcontractors related to the property. 

REQUEST FOR PRODUCTION NO. 15: Please produce all documents or documentary 

evidence of communications between you and the District Seven Health Department related to the 

INTERROGATORIES, REQUESTS FOR ADMISSION, AND REQUESTS 
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Property. 

REQUEST FOR PRODUCTION NO. 16: Please produce all documents or documentary 

evidence of communications between you and any and all appraisers who vistied the site of the 

Property 

REQUEST FOR PRODUCTION NO. 17: Please produce copies of all listings of the 

Property posted on the Multiple Listing Service (MLS), together with all documents you or your 

agent completed for purposes of listing the Property. 

DATED this B day of May, 2009. 

CERTIFICATE OF SERVICE 

j'1 I hereby certify that I served a t:ue copy ~~the f~regoing document upon the following this 
_1_1t7'-_ day of May 2009, by hand dehvery, IDmlmg wIth the necessary postage affixed thereto, 
facsimile, or overnight mail. 

[v) Mailing 

Robin D. Dunn 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, ID 83442-0277 

[ ] Hand Delivery 
[ ] Fax 
[ ] Overnight Mail 

L:\wsd\- Clients\74 1 1.1 Goodspeed\lnt & 'Req #l.wpd 
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DUNN LAW OFFICES, PLLC 
Robin D. Dunn, Esq., ISB # 2903 
Amelia A. Sheets, Esq., ISB #5899 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, Idaho 83442 
(208) 745-9202 (t) 
(208) 745-8160 (t) 

Attorneys for Defendants 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

MAGISTRATE'S DIVISION 

WILLIAM SHAWN GOODSPEED and ) 
SHELLEE BETH GOODSPEED, ) 
husband and wife, ) 

Plaintiffs, 

vs. 

SHIPPEN CONSTRUCTION, INC., an 
Idaho corporation, and ROBERT and 
JORJA SHIPPEN, husband and wife, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

--------------------------) 

Case No. CV 09-015 

NOTICE OF SERVICE 

I HEREBY CERTIFY that the following document was served, by postage pre-paid 

mailing, to plaintiffs attorney, Weston S. Davis, Esq., P.O. Box 51630, Idaho Falls, Idaho 

83405 together with a copy ofthis notice, on the 14th day of July, 2009: 

1) Defendants' Answers to Interrogatories, Requests for Admission and Requests 
for Production of Documents. 

Qc:;;L~ 
Robin D. Dunn, Esq. 
DUNN LAW OFFICES, PLLC 

, ; 



DUNN LAW OFFICES, PLLC 
Robin D. Dunn, Esq., ISB # 2903 
Amelia A. Sheets, Esq., ISB #5899 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, Idaho 83442 
(208) 745-9202 (t) 
(208) 745-8160 (f) 
rdunn@dunnlawoffices.com 

Attorneys for Defendants 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and ) 
SHELLEE BETH GOODSPEED, ) 
husband and wife, ) 

Plaintiffs, 

vs. 

SHIPPEN CONSTRUCTION, INC., an 
Idaho corporation, and ROBERT and 
JORJA SHIPPEN, husband and wife, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

--------------------------- ) 

Case No. CV 09-015 

MOTION TO DISMISS 

COMES NOW, defendants in the above-entitled matter, and move the Court 

pursuant to Rule 12(b)6 to dismiss the above-entitled matter for the reason that a cause of 

action does not exist. This motion to dismiss is being filed for the reason that the 

defendants are not proper parties. 

The reason a cause of action does not exist is the real estate contract between 

-1-

,/ } 



plaintiff and a defendant for sale of real property does not involve the named defendants 

entitling plaintiff to relief. 

In the alternative, the defendants request that this matter be treated as a Motion for 

Summary Judgment pursuant to IRCP, Rule 56. This alternative pleading is in the event the 

matter is not considered as a Motion to Dismiss since a supplemental affidavit will be filed 

in this matter outlining and proving to the Court the non-existence of a remedy against the 

named defendants. 

DATED this /(" ~ day of *,200'). 
m);)~ 

Robin D. Dunn, Esq. 
DUNN LAW OFFICES, PLLC 

-2-



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the 1& ~ay of 9Jj 
copy of the foregoing was delivered to the following person(s) by: 

__ Hand Delivery 

~ Postage-prepaid mail 

, 2009, a true and correct 

Facsimile Transmission 

~1x3--: 
Weston S. Davis, Esq. 
P.O. Box 51630 
Idaho Falls ID, 83405 

Chamber Copy: 
Hon. Gregory Moeller 
Rexburg, Idaho 

-3-

Robin D. Dunn, Esq. 
DUNN LAW OFFICES, PLLC 



DUNN LAW OFFICES, PLLC 
Robin D. Dunn, Esq., ISB # 2903 
Amelia A. Sheets, Esq., ISB #5899 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, Idaho 83442 
(208) 745-9202 (t) 
(208) 745-8160 (f) 
rdunn@dunnlawoffices.com 

Attorneys for Defendants 

20n9 JUl 2 I AM 8: I ~ 

:HF~kS 'i f,iCT COURT 
SON COUNTY,IOAHO 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and ) 
SHELLEE BETH GOODSPEED, ) 
husband and wife, 

Plaintiffs, 

vs. 

SHIPPEN CONSTRUCTION, INC., an 
Idaho corporation, and ROBERT and 
JORJA SHIPPEN, husband and wife, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

--------------------------) 
STATE OF IDAHO ) 

)ss: 
COUNTY OF JEFFERSON ) 

Case No. CV 09-015 

AFFIDAVIT OF ROBERT SHIPPEN 

ROBERT SHIPPEN, being first duly sworn, deposes and states as follows: 

1) That he and his wife are named defendants in the above named lawsuit. 

2) That he and his wife have nothing to do with the allegations of the complaint on 

file herein as they did not act in their individual capacities in construction or sale of the 

subject real property. 



3) That Shippen Construction, Inc. is a subcontractor and has nothing to do with the 

general contractor or the sale of the real property. 

4) The various subcontractors on the case are as follows: 

a) Justin Fullmer; 
b) Marriott, Inc.; 
c) L&F Electric; 
d) Holeshot Plumbing; 
e) T. Merrill Construction; 
f) Southerland Cabinetry; 
g) Keith Klingler roofing; 
h) Rocky Mountain Siding; 
i) Shippen Construction, Inc. 

5) The main contractor on this case and general contractor who caused the 

construction and who caused the sale of the property is Marriott Homes, Inc. This is an 

Idaho corporation licensed to do business in Idaho and currently active. None of the named 

defendants in the above named lawsuit had any involvement other than Shippen 

Construction, Inc. was a subcontractor who performed excavation services. Any exposure, if 

any, is through the general contractor. As such, the undersigned requests the complaint be 

dismissed, with prejudice, as to the named parties herein. 

6) Further your affiant sayeth naught. 

DATED this 16th day of July, 2009. 

AFFIDAVIT OF ROBERT SHIPPEN 2 



SUBSCRIBED AND SWORN to before me this 16th day of July, 2009. 

. (SEAL) 

AFFIDAVIT OF ROBERT SHIPPEN 

Notary Public 
Residing at: Rigby, Idaho . 
Commission Expires: /[.~tllq 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the 16th day of July, 2009, a true and correct copy of 

the foregoing was delivered to the following person(s) by: 

__ Hand Delivery 

-1L Postage-prepaid mail 

Facsimile Transmission 

Weston S. Davis, Esq. 
P.O. Box 51630 
Idaho Falls ID, 83405 

Chamber Copy: 
Hon. Gregory Moeller 
Rexburg, Idaho 

AFFIDAVIT OF ROBERT SHIPPEN 

{u~'<~ 
Robin D. Dunn, Esq. 
DUNN LAW OFFICES, PLLC 
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DUNN LAW OFFICES, PLLC 
Robin D. Dunn, Esq., ISB # 2903 
Amelia A. Sheets, Esq., ISB #5899 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, Idaho 83442 
(208) 745-9202 (t) 
(208) 745-8160 (f) 
rdunn@dunnlawoffices.com 

Attorneys for Defendants 

2D09 JUl 2' AM 8: I,. 

jHF~k~b~I~Ju~~~.f~JAHO 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and ) 
SHELLEE BETH GOODSPEED, ) Case No. CV 09-015 
husband and wife, 

Plaintiffs, 

vs. 

SHIPPEN CONSTRUCTION, INC., an 
Idaho corporation, and ROBERT and 
JORJA SHIPPEN, husband and wife, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

NOTICE OF HEARING 

--------------------------) 
PLEASE TAKE NOTICE, that on the 27th day of July, 2009, at 2:15 p.m., or as soon 

thereafter as counsel can be heard, in the Jefferson County Courthouse at Rigby, Idaho, before 

the Honorable Gregory Moeller, counsel for Defendants, Shippen Construction, Inc.; and 

Robert and Jorga Shippen, Robin D. Dunn, Esq., Dunn Law Offices, in the above-entitled 

action will call up for hearing their Motion to Dismiss. 

DATED this 16th day of July, 2009. 

~. ') ,,'.x /J • 

~Cr::­
Robin D. Dunn, Esq. 
DUNN LAW OFFICES, PLLC 



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the 16th day of July, 2009, a true and correct copy of 

the foregoing was delivered to the following person(s) by: 

__ Hand Delivery 

~ Postage-prepaid mail 

Facsimile Transmission 

Weston S. Davis, Esq. 
P.O. Box 51630 
Idaho Falls ID, 83405 

Chamber Copy: 
Hon. Gregory Moeller 
Rexburg, Idaho 

-2-

/")/ \ U
' .~ 

~()G~'~-
Robin D. Dunn, Esq. 
DUNN LAW OFFICES, PLLC 



WESTON S. DAVIS, ESQ (ISB No. 7449) 
NELSON HALL PARRY TUCKER, P.A. 
490 Memorial Drive 
Post Office Box 51630 
Idaho Falls, Idaho 83405-1630 
Telephone (208) 522-3001 
Fax (208) 523-7254 

Attorneys for Plaintiff 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and 
SHELLEE BETH GOODSPEED, husband and I 

. fi I 
WI~ i 

Plaintiffs, 

vs. 

SHIPPEN CONSTRUCTION, INC., an Idaho 
corporation, and ROBERT and JORJA 
SHIPPEN, husband and wife, 

Defendants. 

I 

Case No.: CV-09-015 

RESPONSE AND OBJECTION TO 
DEFENDANT'S MOTION TO 
DISMISS 

COME Plaintiffs, by and through counsel of record, Weston S. Davis, Esq. of Nelson 

Hall Parry Tucker, P.A. and objects to Defendant's Motion to Dismiss and responds as follows: 

RESPONSE AND OBJECTION TO DEFENDANT'S MOTION TO DISMISS - 1 



I. THE MOTION TO DISMISS IMPROPERLY APPLIES THE STANDARD OF A 
RULE 12(b)(6) MOTION BY RELYING ON AN AFFIDAVIT. 

Plaintiffs object to Defendants' Motion to Dismiss as being premature and improperly 

raised before this court. Defendant's motion to dismiss is improperly supported by affidavit: 

"[ A] trial court, in considering a Rule 12(b)( 6) motion to dismiss, has no right to hear 
evidence; and since judicial notice [and affidavits supporting such motion are] merely 
a substitute for the conventional method of taking evidence to establish facts, the 
court has no right to take judicial notice [or entertain affidavits] of anything, with the 
possible exception of/acts 0/ common knowledge which controvert averments in the 
complaint. ... If a trial court considers factual allegations outside the pleading on a 
Rule 12(b)(6) motion, it errs ifit fails to convert the motion to one for summary 
judgment. Furthem10re, if a court considers matters outside the pJeadings on a Rule 
12(b )(6) motion to dismiss, such motion must be treated as a motion for summary 
judgment and the proceedings thereafter must comport with the hearing and notice 
requirements of Rule 56. 

Hellickson v. Jenkins, 118 Idaho 273, 276, 796 P.2d 150, 153 (Ct. App 1990). Citations omitted, 

emphasis in original. In that case, even though facts of a probate case had already been found in 

another related case, the trial court erred when it took judicial notice of such facts on a party's 

motion to dismiss. !d. An affidavit to support a Motion to Dismiss likewise attempts to 

introduce facts outside of the pleadings and is likewise improper. Id. 

Because the reading of Rule 12(b)(6) can be vague, there are two possible interpretations 

of the rule: (1) a true motion to dismiss or (2) a motion for summary judgment. Stewart v. 

Arrington Construction Company, 92 Idaho 526, 530,446 P.2d 895,899 (1968). Under a true 

12(b)(6) approach, the court does not accept affidavits on a motion to dismiss. !d. 

With the true 12(b)(6) motion ... a distinction must be drawn between 'failure to 
state a claim upon which relief may be granted' and the historical' failure to state a 
cause of action.' ... The basis test for the sufficiency of a complaint here [(under a 
12(b)(6) motion)] is 'whether in the light most favorable to the plaintiff, and with 
every intendment regarded in his favor, the complaint is sufficient to constitute any 
valid claim. The liberal test for sufficiency of a complaint makes it difficult to avoid 
it under the test ofLR.C.P. 12(b)(6) alone. 

RESPONSE AND OBJECTION TO DEFENDANT'S MOTION TO DISMISS - 2 



!d. at 531, 931 Citations omitted. 

Restated, if the complaint states any valid claim, a motion to dismiss must be denied. 

The Idaho Supreme Court itsel f recognizes this is a very liberal test in favor of the Plaintiff. Jd. 

This is because the Court favors the policy of exploring allegations and issues prior to making an 

ultimate determination in the case. Id. A defendant is therefore precluded from introducing facts 

by affidavit under a true Rule 12(b)(6) motion. 

Finally, ifthere are any doubts between denying or granting a motion to dismiss, then 

those doubts must be liberally construed in favor of retaining the plaintiffs complaint. Id. 

In this case, on July 15, 2009, one (1) day prior to filing the Motion to Dismiss and 

twenty one (21) days after Plaintiffs' filing their Motion to Compel, Defendants filed answers to 

Plaintiffs' discovery, alleging that Marriott Homes, Inc., not Shippen Construction, was the 

builder of the property. The next day, Defendants filed their Motion to Dismiss supported by an 

affidavit of Robert Shippen alleging that Marroitt Homes, Inc. was the builder of the home. 

However, as mentioned above, introducing facts and evidence by affidavit on a Motion to 

Dismiss is wholly improper and Defendant's Motion to Dismiss should therefore be denied. To 

the extent this Court were to find any doubt as to whether the Motion to Dismiss should be 

granted, the Idaho Supreme Court has stated that such doubt should be resolved in favor of the 

plaintiffby retaining the complaint. 

In the event this Court were to hold that the submission of the affidavit is somehow 

proper, which Plaintiff firmly asserts should not be the case, Plaintiff has herewith filed an 

affidavit of William Goodspeed showing a good faith basis for naming Robert and Jorja Shippen 

and Shippen Construction as proper parties to this action. The closing documents of the Subject 

RESPONSE AND OBJECTION TO DEFENDANT'S MOTION TO DISMISS - 3 



Real Property, including the warranty deed on the property indicate that Robert and Jorja Shippen 

doing business as Shippen Construction were the owners ofthe subject real property prior to the 

conveyance to the Plaintiffs. Such stands in direct conflict with the Affidavit of Robert Shippen 

filed with his motion that neither he, his wife, or Shippen Construction had anything to do with 

the construction or sale of the residence. Therefore, there appears to be a genuine issue as to 

whether the Shippens and Shippen Construction will bear liability as a result of this suit. 

Dismissal of the present action would therefore be premature and wholly improper under Rule 

12(b)(6). 

II. THE MOTION TO DISMISS IS UNTIMELY FILED AND SHOULD NOT BE 
CONSIDERED BY THIS COURT. 

Defendants further object to Defendant's motion as being improperly filed before this 

COUl1. LR.C.P. 7(b)(3) requires that a motion be filed 14 days prior to the time set for hearing. 

In this case, Defendants filed their motion on July 16,2008, only 11 days prior to the time set for 

hearing. Plaintiff's actually received Defendant's motion on July 20, 2009-seven (7) days before 

the time set for hearing on this motion. Further, Defendants' motion might be construed by this 

Court as one for summary judgment, and under those circumstances, the motion must be filed 28 

days before the time set for hearing. Therefore, Plaintiff objects to any hearing on this motion as 

it has been improperly noticed for hearing under the Idaho Rules of Civil Procedure. 

CONCLUSION 

Because Defendants motion to dismiss is improperly before this Court, both for improper 

submission of an affidavit and for giving untimely notice to Plaintiff's, Plaintiffs request an 

award of attorneys fees in necessarily responding to this motion. Plaintiff requests such fees 

pursuant to I.c. §§ 12-120, 121, and 123, and I.R.C.P. 54( d) and (e) 

RESPONSE AND OBJECTION TO DEFENDANT'S MOTION TO DISMISS - 4 



J .. '. 

DA TED this ~ day of July, 2009 

~------- . 

~--~ 
STON S. DAVIS, ESQ. 

CERTIFICATE OF SERVICE 

I hereby certify that I served a true copy of the foregoing document upon the folIowing 
this P'?-day of July 2009, by hand delivery, mailing with the necessary postage affixed thereto, 
facsimile, or overnight mail. 

[V] Mailing 

Robin D. Dunn 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, ID 83442-0277 

[ ] Hand Delivery 
[ ] Fax 
[ ] Overnight Mail 

Hon. Gregory Moeller 
Madison County Courthouse 
P. O. Box 389 
Rexburg, ID 83440 

, ..... 
/' 

~~~-~~~ 
L:lwsdl- Clientsl74 1 1,1 Goodspeed\Response & Objection to Motion to Dismiss.wpd 
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WESTON S. DAVIS, ESQ (ISB No. 7449) 
NELSON HALL PARRY TUCKER, P.A. 
490 Memorial Drive 
Post Office Box 51630 
Idaho Falls, Idaho 83405-1630 
Telephone (208) 522-3001 
Fax (208) 523-7254 

Attorneys for Plaintiff 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHA WN GOODSPEED and . 
SHELLEE BETH GOODSPEED, husband and I 

'C"; I 
Wll.e . , I 

Plaintiffs, 

vs. 

SHIPPEN CONSTRUCTION, INC., an Idaho 
corporation, and ROBERT and JORJA 
SHIPPEN, husband and wife, 

Defendants. 

STATE OF IDAHO ) 
: ss. 

County of Bonneville ) 

I 

Case No.: CV-09-015 

AFFIDAVIT IN SUPPORT OF 
RESPONSE AND OBJECTION TO 
DEFENDANT'S MOTION TO 
DISMISS 

WILLIAM SHAWN GOODSPEED, being first duly sworn upon oath, deposes and states 

as follows: 

1. I am one of the Plaintiffs in the above entitled action. 

2. I purchased and reside at 3709 E. 319 North, Rigby, ID 83442, hereinafter the 

"Subj ect Real Property". 

3. Attached hereto as Exhibit "A" are a few of the closing documents which I signed 

AFFIDAVIT IN SUPPORT OF MOTION TO DEEM ADMITTED 
PLAINTIFF'S REQUESTS FOR ADMISSION TO DEFENDANTS - 1 
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Real Property. 
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DATED ti~.2 day otJaly. 2009 

~B~ 
SUBSCIUBED AND SWOllN to belJn ••.. J:; day of July. 200!P. 

4ft~~ ,1,~OI1-
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CERTIFICATE OF SERVICE 

I hereby certify that I served a true copy of the foregoing document upon the following 
this )Puay of July 2009, by hand delivery, mailing with the necessary postage affixed thereto, 
facsimile, or overnight mail. 

[V'] Mailing 

Robin D. Dunn 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, ID 83442-0277 

[ ] Hand Delivery 
[ ] Fax 
[ ] Overnight Mail 

Hon. Gregory Moeller 
Madison County Courthouse 
P. O. Box 389 
Rexburg, ID 83440 

L:\wsd\- Clients\7411.l Goodspeed\Response & Objection (Affidavit).wpd 
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RECORDING REQUESTf:O BY 
First American TItle Company 

AND WHEN RECORDED MAIL TO: 
First American TItle Company 
110 N. Clark Street 
Rigby, ID 83442 

File No.: 218469-RI (dm) 

Instrument # 359999 
RIGBY JEFFERSON, IDAHO 
2007 -07 -03 01 :50:00 No. of Pages: 2 
Recorded for: FIRST AMERICAN TITLE 
CHRISTINE BOULTER t).---- Fee: 6.00 
Ex..officio Recorder Deputy'~~_-----­
Indu to: WARRAN1'Y DEED 

S ace Above This Une for Recorder's Use Onl 

WARRANTY DEED 

Date: June 29, 2007 

For Value Received, Robert Shippen and Jorja Shippen, dba Shippen Construction, hereinafter 
called the Grantor, hereby grants, bargains, sells and conveys unto William S. Goodspeed and 
Shellee B. Goodspeed, husband and wife, hereinafter called the Grantee, whose current address is 
3709 East 319 North, Rigby, ID 83442, the following described premises, situated in 
Jefferson County, Idaho, to-wit: 

Lot 7, Block 2 Woodllaven Creek Estates, Division No.1, Jefferson County, Idaho, as shown 
on the plat recorded November 29, 2004, as Instrument No. 335643. Affidavit of Correction 
recorded February 3, 2005, as Instrument No. 337151. 

SUBJECT TO all easements, right of ways, covenants, restrictions, reservations, applicable building and 
zoning ordinances and use regulations and restrictions of record, and payment of accruing present year 
taxes and assessments as agreed to by parties above. 

TO HAVE AND TO HOLD the said premises, with its appurtenances, unto the said Grantee, and to the 
Grantee's heirs and assigns forever. And the said Grantor does hereby covenant to and with the said 
Grantee, that the Grantor is the owner in fee simple of said premises; that said premises are free from all 
encumbrances except current years taxes, levies, and assessments, and except U.S. Patent reservations, 
restrictions, easements of record and easements visible upon the premises, and that Grantor will warrant 
and defend the same from all claims whatsoever. 

RECEIVED BY 
ASSESSOR 

FOrptAr~~ Date :1 __ Time 



Date: 06/29/2007 

4fIj, // ~ 
Ro ert I en 

STATE OF Idaho 

COUNTY OF Jefferson 

) 
55. 

) 

Warranty Deed 
- continued 

File No.: 218469-RI (dm) 

On this ":?---day of July, 2007, before me, a Notary Public in and for said State, personally appeared 
Robert ~n and Jorja Shippen, known or identified to me to be ~rson(s) whose name(s) is@ 
subscribed to the within instrument, and aCkllOWlec he~ed the same. 

DARCIMOORE 
NOTARY PUBLIC 
STATE OF IDAHO 

Notary Public f~tate of Idaho 
Residing at: ~ I I () 
My Commission Expires: q ... Z?>- 2t.dO 
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I _ £~V"I No. 2502'()265 
A. Settlement Statement B. Type of loan 

1·5. Loan Type Con •. Ullin •. 

First American Title Company 6. File Humber 218469·RI 
Final Statement I 

7. Loan Number 002004463410 

8. Mortgagel., ..... c. Cas. Number 

C. Nole: ThIs loon ~ furnished 10 give 100 .. 1 ........ 1 01 aclual $8Itlernent COSU. Amounts paid 10 and by IIlB .. _I_I are -. items ..... d '(POC)" .... paid outside IllIS ~ Ihey at. ,hown I 
hero for infotmalloual _es and are noi_ in lila loIais. 

O. Name of Borrower: WIlliam S. Goodspeed, Shellee B. Goodspeed 
3709 East 319 North, Rlgby,ID 83442 I 

E. Name of Seller: Robert Shippen, Jorja Shippen 

F. Name of Lender: Cltimortgage, Inc. 
100 GaUeria OffIcentre St •. 300 

I 
Southfield, MI 48034 

I G. Property Localion: 3709 East 319 North, Rigby, ID 83442 

H. Settlement Agent: Ani American Tille Company L 
Address: P.O. Box 405, Rigby, ID 83442 Settlement Date: 0710312007 

Place of Settlement Address: P.O. Box 405, Rigby, ID 83442 Print Date: 0110312007,11:05 AM I 
Dlsbu .... ment Date: 0710312007 

J. Summary of Borrower's Transaction K. SUmnllIY 01 SoIIet's Transaction 
100. Gross Amount Due From Borrower 400. Gros, Amount Due To Seller 

101. Conllact Sales Price 272,000.00 401. Con1rat1 Sales Price I 
102. Persooal Property 402. Personal Property 

103. Setllement challles 10 borrower (line 1400) 2,972.04 403. T olal Deposits 

104. 404. 

105. 405. I 
Adjustmenls lor kerns paid by seller in advance Mjuslmellis lor llems paid by seDer in adva_ 

106. Cityltown laxes 406. Cityltown laxes 

107. County taxes 407. County taxes 
108. Assessments 408. Assessment5 

I 
109. 409. 

110. 410. 

111. 411. 

112. 412. 
I 

113. 413. 

lH. 414. 

115. 415. I 
120. Gross Amount OUe From Born:rwer 274,972.04 420. Gross Anlount Due To Seller 

200. Amounts Paid By Or In Behalf of Bcmower 500, ReductIons In Amount Due to Seller 

201. Deposit or earnest money 2,500.00 501. Excess deposit (ltee inslruClions) 

202. Principal amount of new Ioan(s) 217,600.00 502. SeHlemenl charges (1iI81400) I 
203. Existiog Ioan(s) taken subject 503. Exls1i1g Ioan(s) Iaken SIiljed 

204. Interest on New Loan frOlll Citimorlgage. Inc. 77.';10 504. Payol 0I1is1 lllOIfgage loan 
205. HElOC Credit from C~age. Inc. 12.00 505. Payoft 01 second lllOIfgage loan 

206. 506. I 
207. 507. 

208. SOB. 

209. 509. 

Adjusttnenls for IIerns unpaid by seller Adju._ for Items unpaid by ,.111, I 
210. Cllyllown taxes 510. Cityltown taxes 

211. County taxes 01J01.c7 1007I02107@SI73.9OIyr 86.71 511. County taxes 

212. Assessments 512. Assessment5 

213. - 513 I 
214. 514. 

215. 515. 

216. 516. 

217. 517. I 
218. 518. 

219. 519. 

220. Total P.id By/For Borrower 220,276.21 520. Total Reduction Amount Out Seller 
300. Cash At Settlement FlOmIT 0 Borrower &00. Cash At SeWementToIFIOm Seller I 
301. G.os. amount dL'e 'mm Borrower (!ilIe 120) 274,972.04 SOl. GrossllIlOlIIlI due to Seller Cine 420) 

302. leu amounts pald bylfor IlortoMr (line 220) 220,276.21 602. l_ rlductlons In amounts du.lo Seller (line 520) 
303. Cash IX From) ( To) Borrower 54,695.83 603. 

The HUD·1 ~atemenl which I have prepared is a true and accurate account of 1his transaction. I have caused or will cause the funds to be 

~is~rsed !n.. ~~ ~iS ~ 0 _ ., /-:;\ I f) I 

,I I 



I file No 218469-R1 
L. Settlement Charges 
700. Total S.lesIBroker's Commission based on price Paid From Paid From 

OMsion of COIl1II1issioo (line 700) as follows Borrower's Selle,'s 
Funds at Funds at 

701. Settlement Settlement 
702. I 
703. Commlssioo paid al Sattlement 
704. 

800. Items Payable in Connection with Loan 
801. loan Origination Fee I 
802. Loan DiscounI 
803. Appraisal Fee 
804. Credit RepOI\ 
805. Lende(s Inspection Fee 
806. Mortgage Insurance Applitalion Premium I 
807. Assuf1lllion Fee 
808. Commitment Fee -Citi~age, Inc. 565.00 
809. Application Fee • Citimorlgage, Inc. 480.00 
810. 
811. I 
812. 
813. 
814. 
Supplemental Sunmary 

90!l. Items ReQuired bv Lender to be Paid in Advance 
I 

901. Interest 
902. 
903. HazanlIIlSlllllflCe Prerrium for 1 year(s) 10 TOO 311.00 
904. I 
905. 
Supplemenlal Summary 

1000. Reserves DellOSilea with Lender 
1001: Hauud Insurance 2 mo(s)@S25.92lmo 51.8/1 
1002. ~agelnsurance I 
1003. City property Taxes 
1004. County Property Taxes 3 mo(s)@S250.70/rno 752.10 
1005. Annual assessmenls 
1006. 
1007. I 
1006. Aggregate Accounlillg Adjustment '129.60 

1100. Title Chanles 
1101. Sattlement Of dosing fee - FIlS! American Tille Company 433.00 
1102. Absllllct or IiIIe search I 
1103. Tille examination 
1104. Tt4le inau!ance Binder 
1105. Document Fee 
1106. NoIllIy Fee 
1107. AI\Orney Fee I 

(includes above Item numbers: I 
1108. Title Insurance - See supplemental page for breakdown of indMduaIlees and payees 362.70 

includes above ifIlm numbels: 
1109. Lende(s ooverage 5217,600.00 Prernilm: $362.70 
1110. Owner's ooverage $272,000.00 I 
1111. Endorsemenis 9-0618.1-06122-06· FntAmerican TlIIe Company SO.OO 
1112. 
1113. 
1114. I 
1115. 
1116. 
1117. 

1208. Government Recordinl1 and TllInsle, Challles 
1201. "ReooId1lg fees: Deed $6.00 ~ag8 $48.00 Release $0.00 54.00 I 
1202. City/c:oonly taxistamps: 
1203. Slate laxistalllps: 
1204. ReronlirY,J Fee-HELOC DeedofTrust-FntAmerican TIfle ~ 12.00 
1205. 
1206. I 
1300. Additional Settlement Cltallles 
1301. Sutvey to 
1302. Pest inspection 10 
1303. Courier and Handling Fee· First American TlIIe Company 30.00 
1304. 

I 
1305. 
1306. 
1307. 
1308. I 
1309. 
1310. 
1311. 
1312. 
1313. I 
1314. 
Suppiernellfl1l Summary , I 

I 1400. Total SatIlemont Charges (enter on Hnes 103, Section J and 502, Section KI 
2,972_04 



I • Se. Supplemental Page 
Filii No 218469-R1 

L. Settlement Charg .. 
100. Total SaleslBroker's Commission based on price Paid From Paid From 

Division 01 Commission (line 700) as follows Borrower's Seller'S 
Funds at Funds at 

701. Setllemenl Settlement 
702. I 
703. Commission paid at Set1lement 
704. 
800. items Pavable in Connection with Loan 
801. loan orgination Fee I 
802. Loan Disoomi 
803. Appraisal Fee 
804. Cred~ Report 
805. Lendefs Inspection Fee 
806. MoI1gage Insurance Application Premium I 
807. Assumption Fee 
808. Commitment fee • Cilimortgage, Inc. 565.00 
809. AppJicatlon Fee • CitimoI1gage, Inc. 480.00 
810. 
811. I 
612. 
813. 
814. 
Supplemental Summary I 
900. Hems Reauited bv Lender to be Paid in Advance 
901. Interest 
902. 
903. Hazard Insurance Premium lor 1 year(s) to TBO 311.00 
904. I 
905. 
Supplemental Summary 

1000. Reserves DelJOsited with Lender 
tOOl: Hazard InsuJa/loo 2 maCs) @$25.9Z1mo 51.84 
1002. Mortgagelnsuranee I 
1003 City property Taxes 
1004. County Propel1y Taxes J maCs)@$250.701roo 752.10 
1005. Annual assessments 
1006. 
1007. I 
1006. Aggregate Aa:ounting Adjustment '129.60 
1100. Title Chames 
1101. SeUlement or closing fee - Filst American rille Corll>any 433.00 
1102. Abs1!act or tilte search I 
1103. Tille examination 
1104. rille Insurance Binder 
1105. Documenl Fee 
t 106. No1ary Fee 
1107. Attnrney Fee I 

(iI1dudes above Uem numOOlS: ) 
1108. Title insurance - See supplemental page for breai<dcMtn of indMduoI '- and payees 362.70 

includes above iItIm numbeIS: 
1109. LI!I1der's coverage $217,600.00 Premium: $362.10 
1110. Owne(s coverage $272,000.00 I 
1111. EndolSemenls 9-0618.1-06122-06 - First American Titla Company SO.OO 
1112. 
1113. 
1114. I 
1115. 
1116. 
1117. 
1200. Government Recordirnland Transfer Chata .. 
1201. 'Recordi1g lees: Deed $6.00 Mor1gage $48.00 Release $0.00 54.00 I. 
1202. Cllyloounty IaxIstamps: 
1203. Stale tax/stamps: 
1204. Recording Fee-HElOC Deed 01 Trust-FilstAmeliCan Tille Company 12.00 

'1205. 
1206. 
1300. Additlonat Settlement Chames 
1301. SuNey \0 

1302. Pest Inspection to 
1303. CouTier and Handling Fee· Fir.;( American Tt1le Company 30.00 
1304. 

I 
1305. 
1306. 
1307. 
1308. I 
1309. 
1310. 
1311. 
1312. 
1313. I 
1314. 
Supplemental Summal)l 

t .11 

I 1400. Total Settlement Charges (OIlier on lines 103, Section J and 5112, Section K) 
2,972.04 



FROM MADI SON COURTS 20StS5E~54:2e (TUE)JUL 28 2008 . 18:00/No.7500000550 P 12 

STATE OF ID.lj!O~ IN AND FOR TRl~ C01JN'TY OF .Jll:"FF'ERSON 

WIl.LTAM SHAWN GOODSPEED, E! .LU, ) 

Plaintiffs, 

S!-IlPPEN CONSTRUCTION, ETAL, 

Dcfencl::lnr:L 

) 
) 
) 
) 
) 
) 
) 
) 

___ . __ ---____ .----J 

S¢pt~TI!bcr, 20Q9, at 1:01) p.m, 

DATED This _~1J~l'i!Y of July .. 2009. 

f.:':; \Vc3i'On r):Lvi~J E::;q .. 
P .. l);'l:rl Dl1.:'1~~:, E~,~ .. 

Case No. CV-2009~15 

NOTICE 01i' Tl1"-rE FOR f1}~AR1NG 



FROM MAD I SON COURTS 20e~35E~54:25 (TUE}JUL 28 2009 IST.1S:00/Ho.7500000550 P 13 

11J;7J 
' JilL ') 

':"I,J . <9 
{N THE ])ISTIU(:'{ COUHT o:~· THE SEVENTH JUD1CIAL D1STP..t@3~OF Tf.U1;y 10.-

. }, ... . /8 
• \.. /'"1 t \~ vU,y '. 

S1'ATE OF IDAliO, IN ,(\:['1.0 }.i'OR T.HE C01JNTY OF .f€FFEl1S0N l ;:', I 

I'D • 
oolfly{) 

\ttlLLIAM SHAWN GOODSI'EED, EIAL, 

Plainti!Ts, 
-"$,-

:::mrpPEN CONSTlzUCTlON, ETAL, 

Defendant, 

) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No, CV·2009-15 

1'vllNUTE ENTRY 
ON MOT.lONS 

July 27.2000, m 2:36 P.M., this molion to deem admitted Md motion to dismiss cam~ onfor 

h¢i1!:ing befo~.;: rhc.! Honorable Grego:y W. Mo:::llcr, District Judge, sitting in open court at Rigby, 

Uaho. 



FROM MAD I SOH COURTS 20St35e=54~~5i (TUE)JUL 28 2009 • 18:00/No.7500000550 P 14 
.. 
I ! •• 

f-,{r. Davis urcsentec1 2\!'~uru~m on motlLln to de~m a(hI\IU~d. 
~ -

Mr. Du(ltl respondl::d afl.d. s!ated that h~ could bl~ sanctiuncr.l, !.lot his cli~\lL 

!vir. Davis responded. 

Motion to deem admitted will he on hold until after !.;ummary judgmenl. 

MI. DaviS asked for anomey' S f~~s and COST. 

Mr. Dunn r~spond.cd. 

The Court granted mor.ion for anomey's fees Oil motion to compel an award that the Court 

wOltld deem reasonablt;'), 

Mr. Davis wilt prepare the order. 

Mr. Dunn J.cldr~s:)ed the Court. 

Nothin~ ,[:lither. 

. ~.:}f (:.~:():l Davis, Esq. 
R.obin DllClH. F3q. 

GREGt)P )f'\ r. yIOEL EP"\\\\\lII/IIII// ". 
,~\\\\ CT h'I'I. ~\ Co \ C 111/,·' #- r5 ~~"""'''''''''' 0 :f,;~,. 

~ ~..J •• ,... • ••••• U .~:% 
§ <:> ..... . .... ':P .;;;;. 1 // \ ... :A~~ . 

§ (JEFFERSON\ .~: 
?- "'\ \ COUNTY j ~. 
~~' , :::. 

\~ ....... rDAHO .... /;p~}3 
'"~,, 0 .......................... ~S' ~" 

'/'~1. ';UDIC\f>.l \) ~\~ 
'1///1/111111111\\\\\\\\'\ 



DUNN LAW OFFICES, PLLC 
Robin D. Dunn, Esq., ISB #2903 
Amelia A. Sheets, Esq., ISB #5899 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby,ID 83442 
(208) 745-9202 (t) 
(208) 745-8160 (t) 

20['1 JUL 3 0 P~i '-1: 53 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

MAGISTRATE'S DIVISION 

WILLIAM SHAWN GOODSPEED and 
SHELLEE BETH GOODSPEED, 
husband and wife, 

Plaintiffs, 

vs. 

) 
) 
) 
) 
) 
) 
) 
) 

SHIPPEN CONSTRUCTION, INC., an ) 
Idaho corporation, and ROBERT and ) 
JORJA SHIPPEN, husband and wife, ) 

Defendants. 
) 
) 

-------------------------) 

Case No. CV 09-015 

DEFENDANTS' MOTION TO 
ALLOW REQUESTS FOR 
ADMISSION AND ANSWERS 
TO STAND 

COMES NOW, defendants, by and through the undersigned attorney of record, and 

moves the Court for an order allowing the following: 

1. That the answers provided by defendants on Requests for Admission be allowed 

to stand as filed with the defendants. These Requests for Admission were 

answered and provided to the plaintiff before the hearing on the Motion to 

CompeL However, the plaintiffs' filed a Motion to Deem the Requests for 

Admission Admitted notwithstanding the answers having been filed by the 

named defendants. 

DEFENDANTS' MOTION TO ALLOW REQUESTS FOR ADMISSION AND ANSWERS TO STAND 
Paget 



2. In support of this motion, the Affidavit of Robin D. Dunn is filed herewith and 

incorporated in this motion by reference. 

DATED this :JL day of July, 2009. 

0:::::::;:::>' 

Robin D. Dunn, Esq. 
DUNN LAW OFFICES, PLLC 

CERTIFICATE OF SERVICE 
'-j 

I HEREBY CERTIFY that on the :;LJ day of July, 2009, a true and correct copy of 

the foregoing was delivered to the following persons(s) by: 

Hand Delivery 

X- Postage-prepaid mail 

Facsimile Transmission 

Weston S. Davis, Esq. 
P.O. Box 51630 
Idaho Falls, ID 83405 

Robin D. Dunn, Esq. 
DUNN LAW OFFICES, PUC 

Courtesy Copy To: Honorable Gregory Moeller 
Madison County Courthouse 
P.O. Box 389 
Rexburg, ID 83440 

DEFENDANTS' MOTION TO ALLOW REQUESTS FOR ADMISSION AND ANSWERS TO STAND 
Page 2 



DUNN LW OFFICES, PLLC 
Robin D. Dunn, Esq., ISB #2903 
Amelia A. Sheets, Esq., ISB #5899 
P.O. Box 277 
477 Pleasant Countty Lane 
Rigby, ID 83442 
(208) 745-9202 (t) 
(208) 745-8160 (t) 

2001 JUL 30 PM 4: 54 

D I JI t. i L,: leo U R T 
JEFFERSON COUNT Y. IDAHO 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

MAGISTRATE'S DIVISION 

WILLIAM SHAWN GOODSPEED and 
SHELLEE BETH GOODSPEED, 
husband and wife, 

Plaintiffs, 

vs. 

) 
) 
) 
) 
) 
) 
) 
) 

SHIPPEN CONSTRUCTION, INC., an ) 
Idaho corporation, and ROBERT and ) 
JORJA SHIPPEN, husband and wife, ) 

Defendants. 
) 
) 

------------) 

Case No. CV 09-015 

NOTICE OF HEARING 

YOU ARE HEREBY NOTIFIED that a hearing on defendant's MOTION FOR 

SUMMARY JUDGMENT in the above-mentioned case has been set on the £'vday of 

~~ ,2009, ab},:a'2fYh1' or as soon thereafter as counsel can be heard in the 

Jefferson County Magistrate Courtroom, Rigby, Idaho before the Honorable Gregory 

Moeller. 

DATED this 5t> day of July, 2009. 

NOTICE OF HEARING 
Paget 

Robin D. Dunn, Esq. 
DUNN LAW OFFICES, PLLC 



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the..3JL day ofJDIy, 2009, a true and correct copy of 

the foregoing was delivered to the following persons(s) by: 

Hand Delivery 

X- Postage-prepaid mail 

Facsimile Transmission 

Weston S. Davis, Esq. 
P.O. Box 51630 
Idaho Falls, ID 83405 

Robin D. Dunn, Esq. 
DUNN LAW OFFICES, PLLC 

Courtesy Copy To: Honorable Gregory Moeller 
Madison County Courthouse 
P.O. Box 389 
Rexburg, ID 83440 

NOTICE OF HEARING 
Page 2 



DUNN LAW OFFICES, PLLC 
Robin D. Dunn, Esq., ISB #2903 
Amelia A. Sheets, Esq., ISB #5899 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, ID 83442 
(208) 745-9202 (t) 
(208) 745-8160 (t) 

DIJ i it [<.: I GOUt<: r 
;[fFEHSON COUNT Y.IDf.HO 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

MAGISTRATE'S DMSION 

WILLIAM SHAWN GOODSPEED and 
SHELLEE BETH GOODSPEED, 
husband and wife, 

Plaintiffs, 

VB. 

) 
) 
) 
) 
) 
) 
) 
) 

SHIPPEN CONSTRUCTION, INC., an ) 
Idaho corporation, and ROBERT and ) 
JORJA SHIPPEN, husband and wife, ) 

Defendants. 
) 
) 

--------------------------) 
STATE OF IDAHO ) 

)ss 
County of Jefferson ) 

Case No. CV 09-015 

AFFIDAVIT OF ROBIN D. 
DUNN RULE 6O(b) 

ROBIN D. DUNN, being first duly swom upon oath, states as follows: 

1. That he is the attomey for the named defendants in the above-captioned matter. 

2. That various discovery requests were submitted by the plaintiffs to the defendants 

in this particular matter. A portion of those discovery requests were "Requests 

for Admissions". These Requests for Admission were answered by the 

defendants, but not in a fashion which was considered timely under the rule. 

AFFIDAVIT OF ROBIN D. DUNN RULE 60(b) 
Paget 



3. Pursuant to Rule 6O(b) and the subdivisions thereof, the attorney and 

undersigned affiant states as foRows: 

(a) The answers were provided by the client to the attorney, but he did not 

submit the answers in the time period aDowed by the rules. 

(b) The reason for doing this was there was a change in district judges at 

such time. The undersigned was unsure which district judge would be 

handling the matter and was waiting for a "Scheduling Order" on 

discovery and other matters. Because of this delay in obtaining the new 

judge, the undersigned did not answer, according to the rules, the 

Requests for Admission in a timely fashion. 

(c) The defendants, through no fault of their own, have and did provide 

answers to the undersigned attorney. The undersigned attorney was 

willing to and the Court did order attorney fees on the Motion to Compel, 

pay such fees because of his error and not of that of his clients. 

(d) The plaintiffs did provide a letter requesting responses to discovery 

requests. The undersigned did provide those discovery requests, but a 

hearing was held and plaintiffs were required to initiate said hearing. The 

answers were provided before the hearing and the answers should stand 

and punishment not be attributed to the defendants for the tardy response 

of the undersigned attorney. 

(e) No prejudice has resulted to the plaintiffs in this matter because the case 

is just beginning and discovery has not even been initiated by the 

defendants. Due to the inadvertences, excuse, neglect or mistake of the 

AFFIDAVIT OF ROBIN D. DUNN RULE 6O(b) 
Page 2 



undersigned attorney, the requests should not be deemed admitted. 

(t) For another reason the requests should not be deemed admitted. It is the 

belief of the defendants that the incorrect party is named in the lawsuit. 

Marriott Homes, Inc., was the actual general contractor and has not been 

named in this lawsuit. For that reason, the undersigned attorney did not 

answer the discovery as the discovery requests were inapplicable to the 

subcontractor, Shippen Construction, Inc., and the individual husband 

and wife. The discovery responses on Requests for Admission made no 

sense because the correct party was not named in the lawsuit. As such, it 

was impossible to answer the Requests for Admission in a proper fashion. 

In hindsight, the named defendants should merely have denied the 

Requests for Admission and/or answered that they were not the correct 

parties in interest. 

4. For all of the reasons mentioned above, the answers propounded by the named 

defendants should stand and not be deemed admitted without the answers 

being provided. 

5. The affiant believes that the answers are true and correct and had his clients' 

agent sign the answers which were propounded to the Court. 

DATED this '5-0 day of July, 2009. 

AFFIDAVIT OF ROBIN D. DUNN RULE 6O(b) 
Page 3 

Robin D. Dunn, Esq. 
DUNN LAW OFFICES, PLLC 



SUBSCRIBED AND SWORN to before me this :so~ day of July, 2009. 

Notary Public for IcJ;W.o 
Residing atu'wISJllLP 
Commission: ,13(11 t 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the 10 day of July, 2009, a true and correct copy of 

the foregoing was delivered to the following persons ( s) by: 

Hand Delivery 

A- Postage-prepaid mail 

Facsimile Transmission 

Weston S. Davis, Esq. 
P.O. Box 51630 
Idaho Falls, ID 83405 

Robin D. Dunn, Esq. 
DUNN LAW OFFICES, PLLC 

Courtesy Copy To: Honorable Gregory Moeller 
Madison County Courthouse 
P.O. Box 389 
Rexburg, ID 83440 

AFFIDAVIT OF ROBIN D. DUNN RULE 6O(b) 
Page 4 



WESTON S. DAVIS, ESQ (ISB No. 7449) 
NELSON HALL PARRY TUCKER, P.A. 
490 Memorial Drive 
Post Office Box 51630 
Idaho Falls, Idaho 83405-1630 
Telephone (208) 522-3001 
Fax (208) 523-7254 

Attorneys for Plaintiff 

/ 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and 
SHELLEE BETH GOODSPEED, husband and I 

'II I 
WI C, i 

Plaintiffs, 

vs. 

SHIPPEN CONSTRUCTION, INC., an Idaho 
corporation, and ROBERT and JORJA 
SHIPPEN, husband and wife, 

Defendants. 

I 

Case No.: CV-09-015 

RESPONSE TO DEFENDANT'S 
CONVERTED MOTION FOR 
SUMMARY JUDGMENT 

COME NOW, Plaintiffs, in response to Defendants' July 16, 2009 Motion to Dismiss, 

converted by this Court to a Motion for Summary Judgment on July 27,2009. Defendants' motion 

should be denied because material issues of fact exist regarding the liability of the named 

Defendants. 

STATEMENT OF FACTS 

On April 24, 2006, Robert Shippen, apparently as an agent for Shippen Construction, entered 

a Member Service Agreement wherein he agreed to install a wastewater treatment system on the 

RESPONSE TO DEFENDANT'S CONVERTED MOTION FOR SUMMARY JUDGMENT - 1 



Subject Real Property. Affidavit ofShellee Goodspeed, Exhibit "A". 

On or about May 8, 2006, Robert Shippen, apparently as an agent for Shippen Construction, 

applied for and obtained a building permit on the Subject Real Property (3709 East 319 North, 

Rigby, Idaho) with Jefferson County, Idaho. See Affidavit of Brenda Monson, Exhibit "A ". 

At about that same period oftime, Robert Shippen, again apparently as an agent for Shippen 

Construction, applied for and obtained a Septic Permit from the District Seven Health Department. 

Ie!. 

Shippen Construction also contracted with Wilson & Associates Designs to design and 

engineer the residence built on the subject real property. [d. 

Throughout the years 2006 and 2007, Jefferson County performed a series of inspections on 

the Subject Real Property, citing the name of the contractor as Shippen Construction. [d. 

On June 16, 2007, the Plaintiffs made an offer to Robert Shippen to purchase the Subject 

Real Property, which Robert and Jorja Shippen accepted on June 17,2007. See Affidavit ofShellee 

Goodspeed, Exhibit HB". While Robert and JoIja Shippen signed the Purchase and Sale Agreement, 

they did not do so in a representative capacity for Marriott Homes, Inc. nor did they list their 

contractor registration number. [d. Mr. Shippen did, however, list his email address as 

shippenconst@yahoo.com. Mr. Shippen then signed an addendum to extend the date of acceptance 

by the seller, and both he and Ms. Jorja Shippen signed a subsequent addendum to correctly identify 

the Subject Real Property's address. [d. He similarly executed the Seller's Property Condition 

Disclosure Form-again without reference to Marriott Homes, Inc .. Id., Exhibit "C". 

Then, on July 2,2007, "Robert Shippen and Jorja Shippen, dba Shippen Construction" signed 

a Warranty Deed on the Subject Real Property to Plaintiffs. Id., Exhibit "D ". 
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Further, Robert and JOlja Shippen were listed and signed as the Sellers in the closing 

documents at the closing of the Subject Real Property, making no reference to signing in the capacity 

of officers of Marriott Homes, Inc. nor making speci fic reference in their signatures to signing in the 

capacity of officers of Shippen Construction, Inc .. Id., Exhibit HE". 

At the time of the sale, Robert and Jorja Shippen, husband and wife, were the record owners 

of the Subject Real Property. Id., Exhibit "F". 

Plaintiffs have therefore named both Shippen Construction, Inc., the general contractor of 

record on the subject real property, and Robert and JOlja Shippen, the record owners ofthe Subject 

Real Property and the signatories at the time of the closing as the Defendants in the above action. 

Defendants now move this Court solely by affidavit to dismiss Plainti ffs' Complaint alleging 

that Marriott Homes, Inc., not Shippen Construction Inc. or Robert and Jorja Shippen, was the 

contractor on the Subject Real Property and that the case should be dismissed due to Plaintiffs 

alleged failure to name the proper party. However, such assertion is without merit, and therefore 

Defendants' motion should be denied. At the very least, this motion, together with the affidavits 

filed contemporaneously herewith, creates an issue of material fact rendering summary judgment 

inappropriate. 

STANDARD OF REVIEW 

Rule 56(c) ofthe Idaho Rules of Civil Procedure provides that summary judgment "shall be 

rendered 'if the pleadings, depositions and admissions on file, together with the affidavits, if any, 

show that there is no genuine issue as to any material fact and that the moving party is entitled to a 

judgment as a matter oflaw. '" Smith v. Meridian Joint School Dist. No.2, 128 Idaho 714, 718, 918 

P.2d 583, 587 (l996)(quoting LR.C.P. 56(c); see also Avila v. Wahlquist, 126 Idaho 745, 890 P.2d 
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331 (1995). In making this determination, a Court should liberally construe the record in favor of 

the party opposing the motion and draw all reasonable inferences and conclusions in that party's 

favor. Smith, 128 Idaho at 718, 918 P.2d at 587 (citing Friel v. Boise City Hous. Auth., 126 Idaho 

484, 485, 887 P.2d 29, 30 (1994)). Based on the evidence, if reasonable persons could reach 

differing conclusions or draw conflicting inferences, summary judgment must be denied. !d. (citing 

Harris v. Department of Health and Welfare, 123 Idaho 295, 298, 847 P.2d 1156, 1159 (1992). 

However, ifthe evidence reveals no disputed issues of material fact, then summary judgment should 

be granted. Id. at 718-719, 918 P.2d at 587-88 (citing Loomis v. City of Hailey, 119 Idaho 434,437, 

807 P.2d 1272, 1275 (1991»). 

"The burden of establishing the absence of a genuine issue of material fact rests at all times 

with the party moving for summary judgment." Id. at 719, 918 P.2d at 588 (citing Tingley v. 

Harrison, 125 Idaho 86, 89, 867 P.2d 960, 963 (1994)). In meeting its burden, the moving party is 

required to "challenge in its motion and establish through evidence the absence of any genuine issue 

of material fact on an element of the nonmoving party's case." Id. (citing Thomsen v. Idaho Ins. 

Agency, Inc., 126 Idaho 527, 530, 887 P.2d 1034, 1038 (1994». 

"If the moving party fails to challenge an element or fails to present evidence establishing 

the absence of genuine issue of material fact on that element, the burden does not shift to the 

nonmoving party, and the nonmoving party is not required to respond with supporting evidence." 

!d. (citing Thomsen, 126Idahoat530-31, 887P.2dat 1037-38; Badellv. Beeks, 115 Idaho 101, 102, 

765 P.2d 126, 127 (1988). 
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ARGUMENT 

I. THE GOODSPEEDS ARE IN PRIVITY OF CONTRACT WITH THE NAMED 
DEFENDANTS. 

A party may only obtain relief under a breach of contract claim from those with whom the 

party is in a direct contractual relationship for relief. Wing v. Martin, 107 Idaho 267, 272, 688 P.2d 

1172, 1177 (1984). This relationship is otherwise referred to as privity of contract-"those who 

exchange the [contractual] promissory word or those to whom the promissory words are directed." 

Id. citing Calemari and Perillo, Contracts § 17-1 (2d ed. 1977). 

In this case, Defendants allege Plaintiffs have failed to name the proper Defendants and the 

case should be dismissed. However, Defendants have not directed this Court to any agreement 

entered between the Plaintiffs and Marriott Homes, Inc. and Defendant bears the burden to show no 

issue of material fact exists. Instead, Plaintiff has directed this Court to numerous documents 

indicating a direct dealing with Robert and Jorja Shippen and Shippen Construction including the 

Purchase and Sale Agreement itself, the closing documents, and the Warranty Deed conveying the 

property to the Plaintiffs. See Affidavit of Shellee Goodspeed. Further, several public records of 

Jefferson County acknowledge that Shippen Construction was the contractor of the Subject Real 

Property. See Affidavit of Brenda Monson. Even if the Defendant were to produce documentation 

implicating Plaintiffs somehow new Marriott Homes, Inc. was the general contractor, the operative 

documents in this case are in Robert and Jorja Shippen's name or in Shippen Construction's name. 

The documents produced in the AffidaVits of Shellee Goodspeed and Brenda Monson should 

conclusively establish that Marriott Homes, Inc. is not a proper party to this suit; at the very least the 

existence of such documents creates a genuine issue of material fact as to whether the Shippens and 

Shippen Construction are liable for fraudulent misrepresentation and whether they are in breach of 
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contract. 

However, to the extent discovery continues to be ongoing, Plaintiffhas petitioned this Court 

for leave to amend the complaint to include Marriott Homes, Inc. as a Defendant to this action. 

Because Robert and Jorja Shippen and Shippen Construction, Inc. have not been named 

improperly in the above entitled matter Defendants' converted Motion for Summary Judgment 

should be denied. Further because a motion is pending to amend the complaint, Defendants' motion 

should be denied. 

II. A CLAIM FOR BREACH OF THE IMPLIED WARRANTY OF HABIT ABILITY 
MUST BE BROUGHT AGAINST THE CONTRACTOR RESPONSIBLE FOR THE 
CONSTRUCTION OF THE RESIDENCE. 

Even though the operative documents show Robert and Jorja Shippen as the individuals 

conveying the Subject Real Property, a claim for the breach of the warranty of habitability must be 

brought against the contractor responsible for the construction of the property. See Bethlahmy v. 

Bechtel, 91 Idaho 55, 67, 415 P. 2d 698, 711 (1966). If however, the builder-developer of the 

property exercised control over the construction of the property, then the implied warranty would 

extend from the builder-developer. Tusch Enterprises v. Coffin, 113 Idaho 37, 48, 740 P.2d 1022, 

1034 (1987) 

Documents of public record show Shippen Construction, not Marriott Homes was the 

contractor of the Subject Real Property. Shippen Construction contracted with Wilson Associates 

Designs for the design and engineering of the residence. Affidavit of Brenda Monson. Shippen 

Construction applied for the building permit and was the recipient of the county inspections. Id. 

Shippen Construction entered the wastewater treatment system agreement for the subject Real 

Property. Affidavit ofShellee Goodspeed. Shippen Construction is also referenced in several of the 
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closing documents and in the Warranty Deed. Id. Marriott Homes has done none of these. 

Therefore, a genuine issue of material fact arises as to whether Shippen Construction, not Marriott 

Homes, was the general contractor and how involved Robert Shippen was as a builder-developer on 

the Subject Real Property. Summary judgment to dismiss the complaint is thus inappropriate. 

However, to the extent discovery continues to be ongoing, Plaintiff is petitioning this Court 

for leave to amend the complaint to include Marriott Homes, Inc. and Robert and Jorja Shippen 

doing business as Shippen Construction as defendants to this action and to include a claim for alter 

ego liability against Robert Shippen. 

ATTORNEYS FEES 

Pursuant to I.C. §§ 12-120, 121, and 123 and I.R.C.P. 54 and 56, Plaintiff respectfully 

requests an award of attorneys fees from Defendant for defending Defendant's Motion for Summary 

Judgment on the following bases: 

1. Defendant's motion is not supported by any documentation, and is in fact directly 

controverted by several records that are publically available which were made, completed by, or 

submitted by Robert Shippen to the county prior to and during the time of the purchase and sale 

agreement or at the time of closing. 

2. Defendant's motion shows a genuine issue of material fact regarding the Defendants' 

liability exists. 

3. Defendant's motion violates the summary judgment standard clearly setting forth in 

Idaho Rule ofCivii Procedure 56(c), that no genuine issue of material fact exists. 

For these reasons, Plaintiff asks the Court to grant to Plaintiff all attorneys fees necessarily 

incurred in responding to Defendant's motion for summary judgment. 
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CONCLUSION 

For the foregoing reasons, Plaintiff respectfully requests that Defendants' converted Motion 

for Summary Judgment be denied and that Plaintiffs receive an award of their attorneys fees in 

necessarily defending this matter. 

DATED this L day of September 2009. 

CERTIFICATE OF SERVICE 

I hereby certify that I served a true copy of the foregoing document upon the following 
this L day of September 2009, by hand delivery, mailing with the necessary postage affixed 
thereto, facsimile, or overnight maiL 

Robin D. Dunn 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, 1D 83442-0277 

[v] Mailing 
~and Delivery 
[ ] Fax 
[ ] Overnight Mail 

L:\wsd\- Clients\741 1.1 Goodspeed\Responsc to MSJ.wpd 

Hon. Gregory Moeller 
Madison County Courthouse 
P. O. Box 389 
Rexbur~) 1D 83440 
f!4lrk~ \ 
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WESTON S. DAVIS, ESQ (ISB No. 7449) 
NELSON HALL PARRY TUCKER, P.A. 
490 Memorial Drive 
Post Office Box 51630 
Idaho Falls, Idaho 83405-1630 
Telephone (208) 522-3001 

• Fax (208) 523-7254 

Attorneys for Plaintiff 

> ;: ,('l,' "'I.~ • (./ h •• 

•. , I U (,', .. ' "9 
. -.; 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

\,\fILLlAM SHAWN GOODSPEED and 
SH ELLEE BETH GOODSPEED, husband and 
wife, 

Plaintiffs, 

vs. 

SHIPPEN CONSTRUCTION, INC., an Idaho 
corporation, and ROBERT and JORJA 
SHIPPEN, husband and wife, 

Defendants. 

STATE OF IDAHO ) 
: ss. 

County of Bonneville ) 

Case No.: CY-09-015 

AFFIDAVIT OF BRENDA 
MONSON IN SUPPORT OF 
RESPONSE TO DEFENDANT'S 
CONVERTED MOTION FOR 
SUMMARY JUDGMENT 

BRENDA MONSON, being first duly sworn upon oath, deposes and states as follows: 

1. I am an employee of Jefferson County, Idaho and work in the Planning and 

Zoning Office in said county .. 

2. That attached hereto as Exhibit "A" are true and correct copies of documents 

found in the Planning and Zoning office regarding the subject real property: 3709 E 319 N., 

Rigby, Idaho 83442. 
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DATED this ~ day of September, 2009 

~.~r0 
Brenda Monson 

SUBSCRIBED AND SWORN to before me this 10 day of September, 2009. 

We- -::s. 
tfotarYPUbliC , .~ 
Residing at: ~A&J ,/4 ~~ 
Commission expires: If.,) 116 II ~ 

I hereby certify that I served a true copy of the foregoing document upon the following 
this 1.12- day of September 2009, by hand delivery, mailing with the necessary postage affixed 
thereto, facsimile, or overnight mail. 

Robin D. Dunn 
p,o. Box 277 
477 Pleasant Country Lane 
Rigby, TO 83442-0277 

[ ] Mailing 
I>«Hand Delivery 
[ ] Fax 
[ ] Overnight Mail 

Hon. Gregory Moeller 
Madison County Courthouse 
p, O. Box 389 
Rexbur~ ID 83440 
(~ileJ.) 

WESTON S. DAVIS, ESQ. 

L\wsd\- Clients\74 I 1.1 Goodspeed\Response to MSJ (Affidavit - Monson).wpd 
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· . EXHIBIT "A" 
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EXHIBIT "A" . 



__ ----------------r'--------------------,---------------,---

Date: 

,,-...~fferson County Planning & Zo~g 
243 East Fremont Avenue 

Rigby 10, 83442 

5/8/2006 Permit No: JEF-06-05-07 

Job Address: _---'-__ ...;,.....;;>...!::·b:J..t...a~ •. . Do.::.' Li.....l· '----"E-=A.:""-S;~;t-~..::..'?J~'L~_'___h..!..:::..Jol"_'D_'_r\n_+_!__I._--~----
, Lot: 7 Block: 2 Sub: Woodhaven Div til 

--~--~--------

township: 4N Range: 38E Sec: 14 ---------------
Pin: --------------------------------------

Owner 

Name: ------------------------------------------------------------------Address: 
----------------------------------------~~----------------City, State, Zip: Phone: ------------------------------ -------------------

Contractor 

Name: Shippen Construction 
----------------------------~~~~~=------------------------------Address: 518 North 3950 East 
----------------=-~-------------------------=~----------------City, State, Zip: Rigby,ID 83442 Phone: 
------------~~-----------------

Designer 

Name: ---------------------------------------------------------------------Phone: 

Structure: New Type: Residence -------------------------
Dimension: 94 X 39 Plot Acres: 1 MainfFoundation: 2000 -----

Garage/Year: 888 Stories IX Wide: 1 2nd Floor: -----
Basement: Full - Unfinished (2000) 

Footings: Concrete Foundation: Concrete -------------------------Floors: Wood Ext Walls: Masonry, Veneer, Stucco 
----------~---------------IntWalls: Drywall Ceiling: Drywall 
------------~-------------Roof: CompSh Heat: Gas 

Insulation: Walls, Ceiling, Perimeter 

In Flood Plain: No Certificate: N/A 

Use: R-3, U, 

Zoning: Residential 

Valuation: $161,272 

Permit Cost: $1,470.57 

10% Review: $133.69 

Refund: $401.06 

'.".\~ ,/ 

I .• ,: (::.:~ 



Policies and Violations for a Building Permit 

Refund Policy. Jefferson County adopted the 2000 IBC, IRe and the IEee in April of 2004. It is 
outlined in this ordinance that the purchaser of the building permit may be eligible for a refund if 011 
of the conditions of the inspections and building codes ore honored. This refund is issued after the 
final inspection is approved and a certificate of occupancy is issued. This office will mail it to the 
applicant or their representative otter the completion of all of the paper work. 

Expiration. Every permit issued shall become invalid unless the work authorized by such permit is 
commenced within one hundred and eighty days after its issuance, or if the work authorized by such 
permit is suspended or obandoned for a period of one hundred and eighty days after the time the 
work is commenced. An extension may be applied for in writing with an additional filing fee. 

Completion of project. The applicant has two years from the issuing date to complete the project. An 
extension may be applied for with in a minimal fee depending on the portion of work to be completed. 
If the project is not completed within this time period the applicant will have to reapply for a new 
building permit as outlined for all new building permits. 

Unlawful Acts. It shall be unlawful for any person, firm or corporation to erec( construct, alter, 
extend, repair, move, remove, demolish or occupy any building, structure or equipment regulated by 
this code, or cause same to be done, in conflict with or in violation of any of the provisions of this 
code. 

Notice of Violation. The building official is authorized to serve a notice of violation or order on the 
person responsible for the erection, construction, alteration, extension, repair, moving, removal, 
demolition or occupancy of a building or structure in violation of the provisions of this code, or in 
violation of a detail statement or a plan approved thereunder, or in violation of a permit or certificate 
issued under the provisions of this code. Such order shall direct the discontinuance of the illegal 
action or condition and the abatement of the violation. 

Prosecution of Violation, If the notice of violation is not complied with in the time prescribed by 
such notice, the building official is authorized to request the legal counsel of the jurisdiction to 
institute the appropriate proceeding at law or in equity to restrain, correct, or abate such violation, or 
to require the removal or termination of the unlawful occupancy of the building of structure in 
violation of the provisions of this code or of the order or direction made pursuant thereto. 

Violation Penalties. Any person who violates a provision of this code or fails to comply with any of the 
requirements thereof or who erects, constructs, alters', or repairs a building or structure in violation 
of the approved construction documents or directive of the building official, or of a permit or 
certificate issued under the provisions of this code, shall be subject to penalties as prescribed by the 
law. 

Agreement. I have read and understood the information outlined on this form, and I agree to all 
above items'." /' . 

..... .' ~,..... :.' 

.<~:;~;~-~~ ~:·:~<;{~c:O?;.-. ~" 
.signature ./ ..I Dote; i 

-----~------------------.----



~' ,~. ~7 

/ I 

Jefferson County 
Building Department 

Inspection Ticket 

Name: 
If/ r I ) <:.. { y u (-h;~ n 

PennitNo: 
\.\ I n,)f (\ f 

Site Address: ;~I .. .!- Time: L/1r tJtod 
\ ..) L (' 4-1 Lj t.. .... rl av {l_h . "-'" 

Inspection Type: (Crrcle InspectIon) --
(Layout .' Footing 

Garage Foundation Sheathing I Framing 

/"'./ 0< I 

i ; :' 
,/ , 
t,t:,!,(, 
C· -'; I .t I ( {I' I ... t , 

House Foundation 
Insulation 

Drvwall Final Certificate of Occupancy 

Approval: :Yes'j 
. .i 

Remarks: j" 
.. -'(I A 'j 1-..... _ ... r 1:/. { . 

.. 
\ . 

'\ 

\".) i ;' ~.' ", ~'" .7 

Name: 
-. , 
. {\, 

Site Address: 

No 

243 E, Fremont Avenue, Rigby, Idaho 83442 - 745-9220 

Jefferson County 
Building Department 

Inspection Ticket 

Permit No: 
~- J / i j 

Time: 

;., i 
" t .~, 

, !, .~- .-: .( 
., , 
! ' ,i. i 

! >'( 

., , 

Inspection Type: (Circle Inspection) ---- ...•..... -... 

Layout ", Footing:,! House Foundation 
Garage Foundation Sheathing I Framing Insulation 

Drywall Final Certificate of Occupancy 

Approval: No 

Remarks: :2 7ti tf .f-P}{,,\7 {(,J-.ji7 N()\l(~ .,,- \ /}i f' r'rh ·1, " ,,; .', '.i /, ~ / -

'j' 

,.<,.. I ;/ 

, J 
Inspector: -~/ ,j 

k<7 / ...... <)/\ . ·tI-~.·'J.fA/ /,,-~., 
, "./ ' ./' 

243 E. Fremont Avenue, Rigby, Idaho 83442 - 745-9220 
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Jefferson County 
Building Department 

Inspection Ticket 
EKMIT ~ , 

Name: q ~lCPP(IJ {' On.~( . Permit No: 

Site Address: . y 

lot --l fJ.:;I ( rc 2- Time: 

Inspection Type: (Circle Inspection) 
Layout Footing 

Garage Foundation Sheathing I Framing 
Drywall Final 

Approval: No 

Remarks: 

Inspector: 

()&- U0·07 
Cf:CD -~7fIf1l5 S/f,f 

~ .. ---". -.'."'~'--'" - ........ '\, 
',..lJo.Jl..s.e.F oW!<!a9Qn . .... -

Insulation 
Certificate of Occupancy 

243 £. Fremont Avenue, Rigby, Idaho 83442 - 745-9220 

-,.: , . 

Approval: 

Remarks: 

Jefferson County 
Building Department 

Inspection Ticket 

Permit No: 
I"\· l' ':)"'CU 

House Foundation 
Insulation 

Certificate of Occu anc 

/ 7ht:: /, :;l~ p::, ,J ( , .I / ,.-
<') I1 ".1 C;',y-t /' r" ",'" ,,-(' ~f-

7/, I ,; i,1 I /C;, / 
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J - / 
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I _.~ 

/ it' /.l / ( / ,1/ I j 

Inspector: / N I, i, Y' r _--\ / / rl---
C.,·····,· , .... c· '- ) , 

243 E. Fremont Avenue, RIgby. [dLzJw 83442 - 745-1387 
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. Jefferson County 
Building Department 

Inspection '.ficket 

Permit No: 

SiteAddresS:} tC'C; E~ 3 rJ )). Time: 

lD$pection Type: (Circle Inspection) 

Gar' e Foundation Shea 

Remarks:'~-...... 
)(.A .. -' 

.. ~. 

/.) /: / 
Inspector: L./",,".( . 
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House Foundation 
Insulation 

Certificate of Occu anc 

, .. 
. :i 

24;~. Fremcnt Avenue, Ri)bY, Idaho 83442 - 745-1387 
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Jefferson County 
Building Department 

Inspection TIcket 

Iqspection Type: (Circle Inspection) 
Layout Footin2 

Garap Foundation Sheathing) Framing 
Drvwall Final 

Approval: ~ No 
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---"'F:':j"[! .t: ,:/ ("lA 
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, 1iisuIation 

Certificate of OccuDancv 

~, . 

/ 
243 E. Fremcnt Avenue, Rigby, Idaho 83442 - 745-1387 
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. (._-, I i 

,) i ') ) -I ! 

Jefferson County 
BUilding Department 

Inspection 1icket 
. \ \ 

. __ ." ... J " , _ .. ' __ 'l -,:~,-;' ,/ -' ''. '.":' :' , ; 

Permit No: 
( (/ ... 
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.. ~) ::;'(fl I- ~ ,-"? t." Time: 3-___ :C(; 
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Approval: No 
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~-- \. .~ --
Approval: Yes _ 'i , ( 

Remarks: _I j I I "<Ii, I / ". ..•. ./ 
""'-. IV D <) -1 ---I -(~ ,t· I/~ t'" V; (" <--/ / \~I t'-~;:l 

o '·00 

House Foundation 
Insulation 

Certificate of Oeeunanev 
? --. , -'<?r .::~ (--

243 E. Frenwnt Avenue, Rigby, Idaho 83442 -745-1387 
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May 23, 2006 

Shippen Construction 
518 North 3950 East 
Rigby, ID 83442 

To Whom It May Concern: 

The County assigned street address for Building Permit JEF-06-0S-07 will be as follows : 3709 
East 319 North (Woodhaven #1, Lot 7, Block 2). To determine city and zip code you must 
contact the Post Office and notify them of your new address. You must also notify your utilities 
and other correspondences of your new address . . This office has notified the Assessors Office 
and Enhanced 911. 

If you have any questions, please contact the Planning & Zoning office at (208) 745-9220. 

Sincerely, 

dk7Z~~ 
DaNiel Jose 
Planning and Zoning Administrator 
Jefferson County 

" "j 



Building Department 

210 Courthouse "'\rVay, Suite 170 

Rigby, Ida..ho 83442 

208-745-1387 

208-745-1386 Fax 

I February 19, 2008· 

Shippen Construction 
518 North 3950 East 
Rigby, ID 83442 

To Whom It May Concern: 

Re: JEF-06-0S-07 

This letter is just to remind you that your building permit is only good for two years. It 
will be expiring in May of2008. Our records indicate that your last inspection was February 15, 
2007. If you would like to schedule an inspection please call us at the number listed at the top 
of the page 

If you have finished the structure please let us know so a final inspection can be done, 
and the paper work for this perinit may be completed and archived. If you have any questions 
please call the Jefferson County Building Department during regular business hours . 

Thank you, 

d~bj. 
jlJ~es -; Lync 

Jefferson County 
Building Official 

. ; 

Je 
j ./~ '>:} 



DISTRI SEVEN IIEALTH DEP T 
--''''1 

~ .~ 
['t..,.. . ...•. 

*NOTE* THIS PERMIT IS ONLY VALID FOR ONE YEAR FROM DATE OF ISSUE and IS NOT TRANSFERABLE 

Installation shall comply with all the requirements or Idaho's Individual Subsurfoce Sewage Disposal Regulations as slated below. 
Failure to install the system in compliance with permit may be grounds for disapproval and may result in [urther legal action being taken. 

CDP No ____ _ T-Code: Time: 
-~'=-'----

Permit No ~}(".(J .. -.l;'·· :.T-' 

Receipt No 

-

Phone ___________ _ 
1 

-c. For Location: Address ______________________ City "T; \ <L.\ .' Zip ___ _ 

f ~! l -

~:::~:i::Pti7:, .~!~~,;:~i~l\-(-{-! .-H'-:' -, .• -".-. S::c~.o~~_.~--';-.~--:-~/-· ,- .p:2T·_· _hi_' p_-.:'.... ___ BI:::g
_
e
-:...:"","::-,-,' ;_.: .. _:r_.::_, .. ~ 

.-.·.·IL-________ ---..;.S __ E.;;;.PT...;;...;.;,.IC;;;;....;.;;.T.;;,;;AN;;;..;.,;.;.K;;;.;S;;.,;;P;,.;;;E;;;.;C;;.,;;I:.:;;.,FI;;;..C;;.,;;A.;;;.T;:.;..:I;,.;;;O;,.;;;N..;,.;;S;;....;{:.;;,;m;;;.;;in;;;;;;i;;;.;;m;;;.;;u;;.;;;m:;;:sL) ------__ ---1 
:;. :. 

Size of Septic Tank: _______ gallons Multiple tank (If using or required): Total gallons 
,. First tank: ___ ~alIons Second tank: ___ gallons 

. , .' ..... .., ~ 

ATIJ: Company: !\j,'··,(C ...• ::.',,',. "-. Model: -'._--"·:.'-'-;'.........cc.....:-.i: .. ,:..::-,,;:..~_':....··. , Pump Chamber (If required): ____ gallons 
.t; i 

, ; ,-I ______ S_E_W __ A_G_E_D....,I_SP_O_SAL __ ~.<D __ RAI_N_F_I __ E;.....L;.....D-'j __ S_P ..... E_C_IFI_C_A_T..;..I __ O_N_S;;.....:...(m_i;.....n..;..im __ u:.:.;ms~) _____ ....J 

_ ' Type of Standard & Basic Alternative System Permitted: 

; .' Type of Complex Alternative System Permitted: 

*Note* A licensed complex installer is required to install a complex system_ A homeowner cannot install complex systems. 

--"? 
. :'MAXIMUMDEPTHOFEXCAVATION: ""'-;: Feet 
'''J£SOIL TYPE: '\ i t::-;.' ';,::~;::" . ..-: '. . .?\ .• 

DISPOSAL AREA SIZE: 
APPLICATION RATE: 

~>"f~~)- Sq. Ft. 
/ ·:'2 galslday/ft2 

DISTANCE TO NEAREST SURFACE WATER (explanation): ___________________ _ 

" ~----------------------------------------------------------------------------------------

"'<IL-~ ____________ S_PE_C_IAL ____ C_O_N_D_I_T_IO_N_S ___________ ---' 

"'INSPECTION REQUIRED BEFORE COVER'" 

. I hereby agree that the system will be installed ~per the permit and will not make any changes from the permit without written 
. approval from District 7. I also hereby authorize)lCcess to this prope~ for purpose of inspection. ' 

; ...•. '/ i' .fill / / . 

Applicant/Aeent Sienature X '" ,;./ /{ -,;..- /.:','{ < •• 1;.4 ~.' Date: // .. ,'" // (~ 
;' // 

# 

j / 
Other requirements on reverse side o(permit 02102105 
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WESTON S. DAVIS, ESQ (ISB No. 7449) 
NELSON HALL PARRY TUCKER, P.A. 
490 Memorial Drive 
Post Office Box 51630 
Idaho Falls, Idaho 83405-1630 
Telephone (208) 522-3001 
Fax (208) 523-7254 

Attorneys for Plainti ff 

~. -. 
.. r . 

! i, 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and . 
SHELLEE BETH GOODSPEED, husband and I 

'r I 
~~ . 

I 

Plaintiffs, 

VS. 

SHIPPEN CONSTRUCTION, INC., an Idaho 
corporation, and ROBERT and JORJA 
SHIPPEN, husband and wife, 

Defendants. 

STATE OF IDAHO ) 
: ss. 

County of l3ol1ne\'ille 

I 

Case No.: CV-09-015 

AFFIDAVIT OF SHELLEE 
GOODSPEED IN SUPPORT OF 
RESPONSE TO DEFENDANT'S 
CONVERTED MOTION FOR 
SUMMARY JUDGMENT 

SHELLEE GOODSPEED, being first duly sworn upon oath, deposes and states as 

follows: 

1. I am one of the Plaintiffs in the above entitled action. 

2. That attached hereto as Exhibit "A" is a true and correct copy of Member Service 

Agreement entered between Shippen Construction, Robert Shippen, and Effluent Technologies 

Inc., recorded on the Subject Real Property which I obtained from the Jefferson County 

AFFIDA VIT OF SHELLEE GOODSPEED IN SUPPORT OF RESPONSE 
TO DEFENDANT'S CONVERTED MOTION FOR SUMMARY JUDGMENT - 1 

" I 



Recorder's Office. 

3. That attached hereto as Exhibit "B" is a true and correct copy of the Purchase and 

Sale Agreement, together with the applicable addendums, between the Plaintiffs and Robert and 

JOlja Shippen. 

4. That attached hereto as Exhibit "C" is a true and correct copy of the Seller's 

Property Condition Disclosure signed by Robert Shippen, myself, and my husband, which I 

obtained at the closing of the subject real property. 

5. That attached hereto as Exhibit "D" is a true and correct copy of the Warranty 

Deed from Robert and Jorja Shippen, d/b/a Shippen Construction granting the Subject Real 

Property to me and my husband. 

6. That attached hereto as Exhibit "E" is a true and correct copy of several of the 

closing documents I received at the time of closing on the Subject Real Property listing Robert 

and Jorja Shippen as the Sellers of the Subject Real Property. 

7. That attached hereto as Exhibit "F" is a true and correct copy of the Deed of 

Reconveyance I obtained from the Jefferson County Recorder's Office, indicating Robert 

Shippen and Jorja Shippen, husband and wife, as the owners of record of the Subject Real 

Proeprty prior to the property being conveyed to me and my husband. 

DATED this ~ day of September, 2009 

\? 
~{~~ 

SUBSCRIBED AND SWORN to before me this JP- day of September, 2009. 

Residing at: BMt1111 dl(... t'o'IIlt Y 
Commission expires: :;;//"/13 

AFFIDA VIT OF SHELLEE GOODSPEED IN SUPPORT OF RESPONSE 
TO DEFENDANT'S CONVERTED MOTION FOR SUMMARY JUDGMENT - 2 



CERTIFICATE OF SERVICE 

I hereby certify that I served a true copy of the foregoing document upon the following 
this ~ day of September 2009, by hand delivery, mailing with the necessary postage affixed 
thereto, facsimile, or overnight mail. 

Robin D. Dunn 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, ID 83442-0277 

[ ] Mailing 
.:P.'<[Hand Delivery 
[ ] Fax 
[ ] Overnight Mail 

Hon. Gregory Moeller 
Madison County Courthouse 
P. O. Box 389 
Rexburg. ID 83440 

(M#.d~d) 

L:\wsd\- Clients\74 1 1.1 Goodspeed\Response to MSJ (Affidavit. ShelIee).wpd 

AFFIDAVIT OF SHELLEE GOODSPEED IN SUPPORT OF RESPONSE 
TO DEFENDANT'S CONVERTED MOTION FOR SUMMARY JUDGMENT - 3 
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34802~ N ( I:'ff o.CIoct_ ...... e. ..... 
CHJ)ISTINE BOULTER 

l\1EMBER SERVICE AGREEME~·:Xd:acord" 
. R~ecJgfR~Of 

1./ /J . r bv'L_~~<Q 
THIS AGREEMENT is made thi' .;;? L day of u;e'fI t- 200~, lIY and 

between. '"V1 t~':'= c..4· ,whose address is <LIt{ tr.!. ?q [0 (- .fJ.:;j L. 

(hereinafter.{:iferred to as "Owner" or '4Mernber"), and EFFLUENT TECHNOL6GrEST 
INC., An Idaho nonprofit Corporation (hereinafter referred to as "Company"). 

RECITALS 

WHEREAS. Owners land in the State of Idaho is such that a wastewater treatment 
system must be installed ill order to meet the requirt.ments of the State of Idaho. 

WHEREAS, Owner desires to install a ""astewater treatment s)'stem manufactured 
by ALL STAR INDUSTRIES, LLC., wbich shall- bereinafter be referred to as "treatment 
system." 

WHEREAS, In order. for the State of Idaho to approve the installation of the 
'treatment systemt as a !'.atisfaetory S)'stem, the State requires tbat Owner be a Member of 
a perpetual organization 'Which \'I'ill provide for the inspection and maintenance of Owner's 
system. 

NOW, THEREfORE, Owner and Company agree as follows: 

(1) 'Cpon in$taU2tion of the 'treatment system' and tbe execution of this 
Agreement, Owner shall become a Mr:mber of the Company. 

(2) Owner shall pay its share of maintenance, service, and management fees 
(hereinafter c&llectil'ely referrecl·to as 'Slssessmenu') in order to provide fOT 
maintenance and repair of Owner's treatment system in perpehti.ty and 
operation ofthe Compan}'. O""'ner shall pS)' a S75.00 fce at the time OWner 
purchases a treatment system. 

(3) Owner's obligation to cODtinnt 8S a Member of the Company and pay for the 
assessments shall continue unless the requirement is elhninated by the State 
of Idaho. 

(4) Owner is reqUired to keep the treatment system on his premises operating in 
good condition. Some repair or r~placement costs mAy not be covered by the 
service agreement. 

(5) Th~ ebUgation on tbe pa ... t of the. Owner shall be perpetual and shall run 
with o,.·ner's land (i.e. appurtenant) described in "Exhibit P' which is 
attached hereto and incorporzted herein by reference. A copy of this 
Agreement will be recorded to evidence the obligatioD of Owner and 
Owner's heirs, succe."on, assigns, transferees, and grantees to be a Member 



of the Compllny lind to pay the require~ 'a~se.isment'. Owner agrees to notify 
the Company 01 the name of any new owner upon tbe ranster of the. 

(6, 

Owners properry. 

Owner agrees th3t company is entitled to have a lien 
described OIl Exhibit "1" for any as!ess~ent! not pai 
't:ratment system'. Company-'shall also be entitled to 
coDed any delinquent assessments owed by the Owne 
service, aDd entitled to part due fees together with int 
8Jl,ti"attoqxeys fee:s in anj' action, demand, 9r proceed' 
fees. 

ainst· the: property 
for maintenance or"the 
ring court action to 
for maintenaDce, 
est;' cost, filling fees, 
, to recover unpaid 

,(7) Owner agrees that Company, and its successors, agen St and assigns, and 
easement on Owner's property, more fully described "Exhibit 1" to 
install. ac'cess, inspect, maintain, -and serVice the 'trea ent system,' dong 

, with performing an.nual sampling of effiueDt aDd peri die sampling of the 
settled'solids in the aeration chamber on the prop,trty 

(8) This agreement is c&rporate andshaIi be governed by he article" and by 
laws of the Company. 

CERTIFICATE OF MEMBERS 

A cop)'. oHMs AgreeJ11~t shall be tbe.Member's Certificate Membership for the 
'treatment system' installed on the land described in. 'E:xhibi l' for the parposes of 
tbe"'CompaD)'. 

...", 

IN WITNESS WHEREOF, the part1e! have signed this agre 
and year fU'St written above. 

: Ow;/1 /J 

~,~ 

'----------.:..--------... _" 



EXHIBIT 1" 

(Easement) 

Now on tllb 2!i. day of ~t'( 'L t lO&", 54( ....... CP;'t ~f- t ' 

Owner, wbose address d ,«It //:.ri:a; F ~D consideratioll ofthc 3I1ID 

of Ten Dollars and othn valuable consideration (the receipt of which is hereby acknowledged),. 
gruts to Emuent Technologies, Inc., aD Idallo Nonprofit Corporation (tbe "Companyn) ""bose 
mailing add~ss is 300i Jtast 49'" North, Idaho FilJts,. idaho 83401 &ltd to Corporations' 
sluceuors, agents., .tAd lUsigns, an easement Oil the following ducrib¢d real property $uffident to 
install, accus, b .. peet., pe..-fonn ;UUtut ,amplinr; of effluent lSDd periodic sampling of the 
settled ,oUtts iD tbt lention chamber, maintllRI AD.<\ $e~iee tbe treatment system whUe it 
remains 011 tile property. 

Ld- Z z//: t~ 

legAJ ducrlption 01 the property 

11'1 WITNESS WHEREOF. Owntr set bisib.er kandthe dAy alld the yen .. bove writtl:n. 

ST ATE Of. {DAHO ) 
'- ).S.5. 

COU)\(-ry OF~F~ 

, , 011 this ~ da~ of /pr,-I "l0 d6 • before me a No~ry Public, persoDlllly 
appured~(2)Sr""M!lto me lUlown to blf. th~ person described In and wbo e:ucuted the 
foregoing itt~trulllcnt, IIlld acknowledged thar be/she executed the name as bislber free act 
deed. 

I~ WITNESS WHEREOF, I have hereunto set my hand and affixed my official 5eal 
the day apd year above written. 

, 
I 

l 

i 
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EXHIBIT "B" 

EXHIBIT "B" - -

_______________ -----1 



06/18/2001 MON 15:59 FAX 1131952 GraJ.th.#142 ~005/012 

1 

2 

3 

RE-21 REAL ESTATE PURCHASS AND SAL.E AGREEMENT 

THIS IS A LEGAlLY BINDING CONTRACT. READ THE ENTRE DOCUMENT INCWOING ANY ATT ACHMEHTS. IF YOU 
HAVE ANY QUESTIONS, CONSULT YOUR AlTORNEY ANDJOR ACCOUNTANT BEFORE SIGNING. 

l'NI 24051188 DATE June 16 2007 
USTINGAGEHCY...,WuinSLZ¥lfat!!iU...r L!R~ea!<!JI!!<J!YL-_________ OfftcePI1ooo" 208.52Q..S888 Fu 11 _______ _ 

UeIhgAgent Dave Chapple E-MaiJ _______________ Pha1B# 208::361-9961 

SELUNG AGENCY COldwetl Banker Eagle RoCk DmcaPllone ~ 208-529=4683 faIC" 2Q8=523-0202 
Selng Agent Randy SIDor E-Mal mndys@malesta1&eastidaho.com PIlom II 2DB-009-4162 
1. BUYER: (H...r.artet called 
"BUYER") eor ... 10 purcheee. and Ibti underlJooneG SelLeR """* to "I aI ducr1becf , ... "late hertlnafter rol'OITw III .. "PRl'!MlS.eS-
COMMOIII.Y KNDWH AS 319 N 3709 E. CIty ~ 
Jeffiw;on Counly.IO. Zip 83442 leglily desct1bod as; Lot 7. BloCk 2 .. ·.!.WI.wQOd-... ba-ye-n--;:C.-:f8i!(-:-:-;c:-;;a"E~8ta~1e~S---

OR L., Ootl:riptJoq Au.chlid asliddondum /I bl6. (Addendum mWllICCOlllpIlftJ' ""glnalon.t,) 

2. $ • .... '*"272.000 OQPURCHASE PRICE: Two hundred av.enty two thousand 
payable UPQll IIle IoIIowlng TERM. AND CONIXTIONS ( noIlnCludIng c;bsbg casts ) ; 

1. FINANCIAL TERMS: Not~ A..c+D+E must add up to total purdt .... price. 

DOUARS, 

$ .. •• ... 2,500 MIA). te:ARHesT MOJla;Y; 8UYER ...... ,. dapolltt ])vQ thQuliand five hundred DOLLARS al 
EIImCIIt Monoy ~ by: Oc:mh.ftPtnOnal oheOfo O_hIer'lS dIeck 0 ndot (due dalo,: -DN~AL-__ ~,.-:=o_-:-::-:----"-:-r_~"'-'-
001/1.... NA .ftd a recolJ)l1s henaby ackttOWltldgtd. eamast "'CIIloY ICI be ~Ited 
In In.islllCCWnt OUpal recelpl. or K UJ)OIl ocoeclenCe by ell pard ... IlIId shall be held by: 0 LiSiint 8tokat)( Sullng BrolCet 
Octhlll' NA for 1M benGfil fA the p8I1iee hertto. Tho mspcnallla Broker "hall be Jay Webb'Co'dMW1 BMkerEagJe Rock 

(8). ALL GASH OFFER:~NO 0 YES KUlla Ia an .. II c;uh offv 110 not aompl ... I~ :sa through 1" filiI>""" willi 

.".. C%ERO.) IF eMil OFFER. 8UYER'8 08U~TIQH TO CLOIf! SHALL NOT 111£ IUBJiCT TO All'{ flNA.NClAL CONTINGENCY, 
8UYeR :ag_1o pI'l>VI9 SELLER within NA ~a day;. fram IIle date of occepl:lnce of Ittls agra.nent by -.J11)arflus.lNidGneGof 
aufficlent fundi eMlor proceede ~atV Ir:I dosIIttlnaactIon. Aceeotabl, dcX:umenlllliQllIllclIdes, bUlls nolllmlllld to, e copy of a I'IJCIlIlt IwIk f.( 

tirtanelalllt:ouement or c:onIraet(!l, far lha .... 01 BUVER'S cum:nt re.w.nce ar OIher orOJ)eny 10 be said. 

S ..... ee). NEW LOAN PitOCEED$: TN .. Agr~ It COIIIIngInl UJICrI BlMlR ~ QWI fdlawtlllll(!lIIci11g: m, LOAN of $ ......... ··217.600 00 rd kIdutIing 11It1rtQ8Q8 InIur.InI:lto IhIwgh U FAA 0 VA. ,mCONveNTlONAl. 0 IHFA. 
RURAL. DIiVEl..OPMENT. 0 OTHER NA wtfh neresl n<f 14 ~ 7.0 % lot II ~ d~ )WIt(e) tit: ~flxi!d Rate n QIher NA BUYE~ e/1ell ,.,. no _ than "O""polnI(., pIu. ortoInallcn ree If lillY. SELLER &hall PiIIY flO JI1OI'O __ ~pgInI{S I-

Any radul:llon In pc:Nnta shall ftnr.11IICCr\I6 to VItI benenl altho 0 eUYl!!R U SEU.ER 0 DMcI«I E~ ]I( NlA.. 

n SIiCOND t.OAN or $ ............. "0 OQlllth Intaresl not to uc~A % fora period aI~ year{I'1t 0 Filled Rate 

o on. NA BUYER WlIIII PIIY no lOOn! tharI...NA- poInl(a) pIuS Cflglnallan. f ... any. se~ ,h;ll ~v no mare than ..NA_lldnl(J). Atty 
reductlOllln DOl"" &l11li1 llral acault tQ lila 1Iale(. 01 the D BUYER 0 SEllER 0 0MIicd EqIaIy J!!i. NJA. 

""" &'O.ANAl'PUC4nOH;SUYER.hIlG appliedOahall applyrgr."ctlloan(.)wtlhln~bua"" da)'(a) dSElLER'S 8CCIlPtanQI. WIIhIn...5..­
bUIIlne ... daVl' DIRaal acoeptancII allIll parlloo ... BUYI!:R ag, •• ID lutnlllll S£lU::n with • _lltlIn confirmation showl", lenhr approv_ 01 
c:rtdIlNpOrt, InComI VIII1I\CIIuon" deDI BUM In • INnut aCClpCUII'O lIN SII.U!R{$. Md IlUbjeGl anly 10 aatlafactory appra"'lII1d fln.lltndtr 
unc:lwwrltlag.1I ,uch wrfltBn GD/lflrmelion • nol nicellIed by SELLER(S) _thin 11\1 Itnet I\Q '"OlteO, SELLER(S) may M lIteJt opum cancel Ulia 
agreemmt byaoJllYIllCl OUYER(S) In Ylrilnll rt tudl cancelauon wIItIln 2-bu,II*5 d3y(1) an.- VoI'IUen IXlIJflmulllan wei ''IlqUlt'ed.lf SELLER dote 
nt1 ~ lIIIIhln !he aJrt:l1lma pwIad apcdlo:l •• lOt foo1b hetein. BELLER IhIIII bet clacmei:l1O""" a=eplcd IIUOh wriuen c;onflnnlllkln 01 \eftdet 'PPfIMII 
IIIId ahIIII .,. oHmOCt 10 ~ ~ 10 praeaed with the rr-1Idkin. S£lLl~R'S :apptOWI shill n<f be untSBarlIIbIy wihheld.1f an IPprailalll required 
by lend •• the p~ -* .ppra"'l11 Il0l'''' Ih.D JMII'CIwu Pf10a or BUYER'S e..me.t a.toney may be ral.l.lrMd 81 BUYER'S leqJeel BUYeR 
may altO tpp/>l fot alOtn 1If1lh d".,.,.' concfl.bn.t &rid cottl.1td CIOa •. ""'N~n pmvlrJed "' ofher fermi and wndi(#Qn& of W. AerHfrnI/lf tit'll 
1uW1ed. aodlh. ntlW ICHIn doa nor nCINH ". COl" or ~ to IJre SElL'ER 

FHA I VA; If eppIlcaDIe. It It .." ... Iy egreed !hat ....... 1IIIIdIng eny OCher ~ of IIlI1t GCXItraCI, BUveR ahaU naI be QCligilted ID campIeIe Il>$ 

purdlao oIlho PfllPIII'ir duacrbtd herein or 10 Incur aIl1 ~ Of' Iorfeftln Dr Earn •• t MoIIorclepoclls or 0CIl8,\'II .. unless B~ h& been given ... aQOOfd_. with HUOIFHA or VA. rtIqUlfVI11Q11)ts a wmt.n *~~.nt by Iha f:..tenII HouaMto Comml .. loner. vutlill'ant Adminillllltlon 01 II Dretl 
el'l:lnement lender le\tIrv fc:rih \I1tr lIPP'lIIsed wille 01 1M PfOI*\~ of not IsIi thin Jh& .. IN prioII .. ,t;II.:l1n lie conlt8Ol seu.lR.- 10 PlY lees 
reql.llted by FHA at VA. 

S "-"0 00 (0). ADDITIONAL FINANCIAl. TeRMS: 

BAddlllc;nallnanc:lll f«m& ate spedIIed uncia' II1e tus.li11ll "OTHER TERMS ANOIOR CONDrTIONS· (Sac;1ion 4). 
Acldilionallllllll'lCl8l __ are CCllllalnod In • FINANCING ADOeMDUIl 01 __ dale, aIIac:hod hortlO. algnlld by boll !*1Ielll , 

$ • ...... 51,900 oo~, APPROXIMATe f'UNOG DUE FROM BUYER. AT CLOSING (tlfIIf l.u::ludlntl dO«lng c~: C"".t dMing 
10 ba ptIid by BU'rEA at c:Io&lng In GPOOO FVMDS.Inc:Iudn: cas" •• lectrvalell1llUfer fun .... CMtlftlld oheCk Qr GUh .. , .. cbecl\. ~ If 'IIY 
0' IIWV. btn. "-lnf AIM_.d Dr tag" ",rtlt/tH!f to", /III)' nGt dN(O,...,CM; '*-n u.. ~/I'" belaf1ce.s and IIHt .Clilall/Cllrlnoe of III/j/loan(#) 
$halbe lIIdp,slGflllt ~ NMlW n: DCa8h.,... Certified Check . 

SU1ER'8Ini11a1a<!ht K ~ (,-((,-<SJ. 8ELLelt'SlnIIJaIa{ __ X __ )OIllt: 
_r-loopWllod__ __ .. __ ..... TIobfafm ____ ..... _ .. ,......t4M .... - ...... -_..--_ .... -."' .... 

110 ..... _Iioft M..'roASIP. \lIE II' N« Ol1ll!R: 1'ER$OII1I1'IIOIII1rJI!D. ~ ...... AuooIIiIoq oaf AEAl.1'OftOe.1ole. NoIIgIQ ~ 
~ll!E$tlb(IW.l'UllCMSUHD SAtE ~'M"·Jo.<iE' d'I $X - ill!ml! 
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--_ .... __ • -:"'G.ol'C"'=~··-=-cK""'-~_""'t· __ ._tt='-"''''-%'''-'''''-'--_____ -_._- .. -.- .. -"' ......... "'''' ....... ..,.=-..... ".~_~. _ ............ M .... 

SM*Io ~t2a11 Raodv StOOf 

1. 8IJ\'Eft: W!RJam S. GQ<KI,~"ed " Shollee B. ~. husband & wife • (HIlt81nalWe;Jffld 
"8UVER") IIi'''. 10 pule ...... mwf lie ulId_llJ* ~EU.ER .,...10 .. , UI4 J(III;;;If!i .. CIIh/iiid 'IMI NQlO JlOfIllNftA:l rilfttrtllld 10 _ ''',U!MISES· 
COIiIfl()NL'f ICHOW,. A$ 319 N 3TDtt E. car.-'iSi.g~'~lb~x~=~=::;:-;==~-_ 
Jefferson C4a1nty.IO. Zip 83442 leQaIy desct1bIod at: (Of 7 I BlOCk 2 WoQdhBviij C;:eek EstaWs 

~!..IOM p.o~AIIa_""~" NA lAo!"""'" _ • .....,~ ......... offof".) 

2. $ -"'2Z2..,.QQU OoI"URCHASE PRICE: 1wo hundred seventy 1WQ thousand 
pgjlIDIall!K* Iho ~ TEAMS AMP CQHDI:'I1C)H:J (l1Illlndudlng ell:&ll1II cosb) : 

3. FINANCIAL teRMS: Not.: A-+C+Ot-E IfIUSi Hd up 10 total pun:hau ~k:e. 

s .-*, 1500 nolA). 1!AllNe5T MONEY: SUYEfI. hnbll d$OllllS Two thousand 'MIl hundred DOLLARS ,. 

~~ ~ IIy. Dc::an » ... ""'" c:I-..cI< DcesII ..... GhKk 0 ncto(due"'):~IlJAIA.."'--'-"'--:-::---:-:-:7:;---::-"--'-:--:;-"" D dI...- NA *M .l1ICIeipt 16 hIIf1Ib)' eeknGOl!edgad. Earnesl Monty 10 be dapoallood 
In INtIIlCCAlllt DUDon noeo/pt. ..... upen 0QCep1anC. by'" pa<f_ ard ....... be Itekl by: 0 U;tIne 1In*arJ8[ Stilling-Srok_ a - NA ror - _..al .. a..p-. -..w. -r ... _,.... ..... 8n11c ..... Iba ,la, wetIW(' .......... Rar+.r FAgIA ROd< . 

ca).AU. CMHOFFER!)j(NO 0 't'E&tr""'un .lIcallri Offv do DOl ~ u...:JZ tlW'VV1" el, an lUaauwllll 
... 4:ERO.) IF CASH OFI'!R. BU'-ISI'S OBUCiATICIN to CLOse; SHAU MOl' BE 311DJI!CT TO lINT' FINlUCCIAL ~ENCY. 
9tJVI!!JI ;lDHIIIC;.!O PI-- SEU.ER wIIhIn NA buIII_ ~ ftqm &he 4iJIa uII .... ~ of 'hie ,ugrwmOlllt by:il poar1hM.lIOIidMc& or 
,,_(AlG( rUfld • .nIor praceed:s nllCGllAty IIIl;1OSe tnlnucI/Oft, ACl:eIIt*_ ~on Irlcbfes. b.-is nctlmltcd I». • copy of __ &nl \)tI\II ~ 

IIniIndaI SlllIImOn! or_lta-:U.) 'Grillo _of BUVJ!R'S roLmIGI r.dera ordlwproplldylObuold. 

s ··""217~6O!UlIlIC', HEW LOAN PROCEEDS:'" ~ Is COIMlnQn \IpoII fJ\M:R IIbfalring IJJe fOl/owlJ1g~: 
:Hf1RS'I'iOiHOiS ---"217 600 00 not IrclLrdltlg IIIMIPII" int_, U-p 0 FHA, 0 VA, ~CONVENTIONAL. 0 I-fF'I\. 
ITRbRAL DEVel..opMl:trr, 0 OTHER. NA 100ISI ~at notfl)m:;_ 7 0 ~ for. parIof oI..JLL.. ywqlt'.t; ll!(Flaod Rate o 0IIlIIDC NA BUY!:Flr.hall p;aynO/l1OlltIhiln..::O::..I><*"(D)p!ur. DfIgI ........ (ae If eny. s.a.J..EFlIIIMII pay no m ..... "' ... ~pdnI(,). 
My reduelloltt In poInbr w" n.-_0 \0 Iho beI1ol1t 01 \tic 0 BUYER 0 Seu.m 0 OMtl6d Equlllly .WA. 

D SI;COND l.OAH 01$ • ... _ ..... ·0 00 with intalCSl nat 10 ~_ % for 8 jJ8t1od of.biIA.- ,.....-til) &t 0 fJIeO ~ 
o other NA BUYER Sllall pay no IIlQIU_ ..NA-p3II(slPm od~ fce ill",. SE4:§l tl'IlIIIl pa.v no morIIlhan ~ pcll\1(a). My 
..sucuoninPDlnts"ImIIIk.tac ............ b ... afhlthll 0 BUYER U sa..u!R Dtlhi<led fiiq ... UyftNlA. 

LOAN N'PUCATlOII;tlIlYEftlt(,. "'~OIl_lIIPPIYrorauQllolln(a)wllt~..NA-busi_s~I)Gf SELI.ER'S acc.epIanQII. WIIIIIn...5-­
"'-Ill ... \tll'lJ clIlMliaCCOPl"".e 0Ia1. pDl1lea. bU'I"ER IIG'''' '10 'utNM SEL1.Eft wll1l • writ«- eoaflltlMUan -mowlllV "nett, 6p.'Oyal ... r 
I:t«Illr..-no. ta_ VItIIIcI6on. dabll'llUM 11>. ---lICCII$lIlabI". to •• SEl.U!'.It(ItI ud SIdIIe<s anijI to UllAIecJ...,. ~ .... II ..... '-'dar 
Itn"'twttIn •• "such MiIIaI1 ~..uon .. net ........ by SEu,eR(S) IOIdoIn IM.1r1et IIIIII_eG. SEl...LlER(S) m~ allllait option ClnCCilIbis 
ae-t by lII15I)Ina BUYER(S) Iflllllillne d "~.fon wIIlIIn..2.-IIUI'-s daIft&) aIIIlt IIIdIM canrJl'(1llltiatl_ raquil04." SEU.eft doet 
nd:c:.KAIf ""'*' 110 iIItIid Qne pcdod ~16d All set (0l1Il hllfflin, aa,uR rat.I be ~'111 __ ~IudHc;h wriIIIIn ~ oI ... -,lGVIII 
and thall bedomlod 10 ...... r:IadIIIId 10 1> ......... 1IIIIIt ,be ltWUI-lU!!floft. SEl1.SI<'S: .,,,..,.. __ Id tie u~1)' .. hI\.Ir:I.1f _ ... ,. ...... '* f......,... 
by •• _r ..... pr~"'" "" ........ ,... .... tha6pt1lC11M1 Jll'bcrSoY6R'SEatIlIlt MII~ IMl/flentllmadat BU'fER'$requO$l. I!JU'(CR 
11141)' ~ ¥ply ftH',. """ with ..,.", ~ slid Cll'8f$ IlfIlI c:IrJD trensacrlon ptDvldflf/ .. utl!..- 'emu IIIIld cOMJItoIU (II1hJJ AgBe-m ",. 
loIIIMI. MIl Ihti 1IiIIwI""" ""- not "'-- ". ~ QI' ~ to ,." $et.L1'1t 

FHA/VA: If ~ 1I1a~" 110.- .... 1 ~Irq IIII)' ...... ~. or .... ~,euveA ,hall noIbeob\lpllod 10 e~1h& 
~ or .. .........,. IInIrlIea ttwaIn or 1ll1_11111f I*hill)'u- forlooUure or Evmeal t.hm8)I ~ or ~.lIltless BUYER"'" beon .... 10 
IIfoCGI'damoltwllll HUDIFHA. 01 'VA r*qr.tlr_ ..... 41 WIf",," tDler1ltnllfy lite Fedwal H_I". COMlllselanlt I VllltrllRl AdmlmlialiOll« a Olnlct 
1EndcIr..-,11IInd., I~ fa,.. .. appnoIMroI .... d fle ~ oI_1D:a lit .. U. __ pI1ae .. ~ In Ihe euntrad. 5eU-DI ~ to~_ 
~ by FHA OIl/A.. 

$ ...... ••• ... ·0 OQ (D). AbDITlONAL FINANCIAL TERMS: 

8 McWoIrillnMcflll_ ... $/MdIlIJd unct.r o.~ ·OTHER rliiRMa ANtJIClR CONDITIONS" (SecIlofI C). 
AddIionaI1lJwIcIaI ... lite COl1bIIned In a flNAHCtNC ADDEJIOUIII 01 ..... ' dllo. ~ed "_\0. otw>cwJ by bOil!. per1i-. 

$ -'''''51900 flO 12,. AP'P'ROXIJIIATI fUNDS aua rROM 8UWQ AT CLOS1~G {Not rnr;Iud/D.JJ dosing COGt.}, C .... at doalnll 
to be paid b)' BUYER at dllalno III ~OOO FVNI>I>.InI:hfdea: _ .......... se ........... full .. wrtIII .. c::h<fCk .... .,.. ....... c:.bec:k. JIfZIIl: /I eny 
f1/ alJO.,. bIn:$ t..bt AssIIIIH or IUM '.t~~., IIrIY"" dIIIJ_.t bit,.." lINt ""''''''''''''_ ......... , fJlIIi thtJ ."IUIIJ INIIIInG. of nid tIII_(,) 

~1ftIIaIac(V]i X ~(" !l1Q.LER'SINSls(~t __ )DaWt ~J 
..... IIIfUIlltd" c:bsiJJ~1n: Oc.b . CertI8ed Ct]fldr • ... . J 

,.., ..... II...-.. a..- ................. "'pS;jIl ___ IIIC. ___ I1Il_dlfl9oldlor ...... IINSed...,. .... _·!Jr .... II!IIHt~_"_dN 
_......... ~ __ ... _aIM:Il~ ... 1IOIQIItD.C<I!¥I"" ..... _fl_~toc.M .... I.""""-

~ IUlH!JmllLPU~AIOO $A\.t ~I'AOE I ", .. mx ZO!!!!~ 

-.. -.' 

/ 
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5. IJ'aISIfoICt.lJDeO I.I!)(Ct.UOED IN 1H&S SALE: ~ ....... ~ lII\d Illk9lIhat _1IIached 10 IN ~ _IHCWOED 1111 TIE PURCAA$E 
PRICE "", ... 1IIId\Jdod bdaooII. .tII1d lIheIIlHt hOIlilllrrlld.oo of IonI. TMMtInclude. bul _ net lImIIed t •••• etuIdlea ,10« COWIrtnoa. IIlllctullltl.\bD> 
,,"~""Qadlllln~ eQI..IIpment ~pIUIhIIlng, ~andlghlinga...-. ~.~. ~ docn. at.;mI windIMs...Iam_ • 
.. 11..-ctWtflftO*. O-o-daar ope ..... )...., lntnoPllolr\_ •• ......... 16_. ~ or IIV\JCIbeIy. "'.141' '*""'" ~ 0114 11I<\in$. alAch:od Ilreplilc .. 
~_ .................. ~ andlltsa&i .... ~ ..... QIr'IIIIIIt ._ • .,... ... die'-~.fu .. lenb..-.dq ...... ,\tIl ...... und~ ....... 
• ~ .............. pdngw. - ....... rI;hb. dI:c:hM .... tIIcJ1 r1ulllll. ""'" thai _~ IhenIle IhIIt .. _ Q'1 or used ~ c:GI1MdOll d II>opnlll1l~ 
and ... be IncWlld In ""Mf& "'*" DIIMrMIe pOlofded welt!. BUYat ~ AIoittf hIInscI!iJlltsel tIl<d Iho c;arut"-' 0I .... 1nca.ded IIanIs it illCalplabll. II 
lJ, ag..- I/ul ;any 1M! Ind1Idod In l1'li. MC.IIciIIIIlt 0( II<lRroIll \IOQjo 11m .... $, tOO. 

(A).. AOOIl1otrW.. ITEMS SPECIFlCAI.J.,Y rNC1U£JED IN ntIS $ALE: Bec:tri~ rangelovet'l. built:¥.! mi~ave diSposal, 
dial\"'!lHOer· 

~ rreus SPe,aRCAUY EXCLUDED IN THIS SAl..E:...t.N;uon.a.u;lei.--_____________ ~----

e. TITLE CONVEYANCE: TlIJe 01 SEllER .. 10 IW ~ lIf~1IIIrIIy 1MfJ ...... f;II1erIIIIICI ,~~..., /& to "" ~ __ .. _I~ lIWIpI/or 
flIJIIII IIIII!MId -. f ..... ~. _It., r.iIIIoIMf 4" •• 1,,*,an. « ... f~ 0ufiInv ..... ZDtVtg regutatr.cr.lfICIlII'dInIIol_ 0( .. y_",1aI unit. -" fl. 01 ower MI ____ 4$1.tIHitr.dGf"aI ....... o.-..~ or"""'1I> be ....... qtId by seu..eR IfIa7bot ~auI o(JII,fCIIa.~ II 
dato ctctDllng. No liens. eIIc:unUanGes 01 dI6I:tc WIIr:tt a,..lOba~orlll!lllll.ll'lebfeuvE" urlD¥OhIch \lIIe., "'aubjtlc;'llo. eodrJ"'- "'*""' •• 
spac:llllillf '" IIlIs"~ 
7. TITLE INSURANCE: Thin .. ., be t1po of tltll lDItur.not cov., .... mn.o .. olMl' titan It\o •• lilt .. DII_ 11M partIN to lbl. 
aon-nlRt _1dvI18d to tall! to a tttt. coal,.., abcM WI,.erCOV4l,., .,alablit UIat wII g1w the BUYER IiHlttonltl COIf ..... 

~ I"REI..IIntIlJTJI1.J::COMWlJlatTl Pt/arla claIIIng IIIe~Wseu.eR III 08U't1;R _fulraa.1I>BU'l'ERapnllll'lnIlYCCIIJIIIIiInlcIaii 
lIHlM_ p:iIIcfllllowlng die I:OIIdIIDn 01"' ... ., • .,,,...... BU'reR ~ ...a....:-1GIJss a;r,rW tr.J rlICIIIIpt ut liMo ~ _1ItNd or 

no( "wu..n ~ly-l_ (!3A-) ....... ".. III '-";n. wIIbiil -..IIi_ to IIbfMI 1ft lIIWIIIne 10 N .andttlll"""." .... far1It In the proIimiJ1tfy _~ 1/ 
aUYeR dca '"* 60 o/.1jecL BUYER aWl b6 dIMfMcJ 10 hItIoIr.ac:t:.Qilll8l1h1t 0IIIIdIIIan:s allhe!illa. lila IIgI1IIId IIIIIlrlhllllll. II MId Illtll\lM3lt QOI ..... Ialle. 
ar--«be"'*IIO,.,IIlII,,-1-..bulbIM diI)'(.)-"-noIIo.~ .lIfilllM~1 OIdtf6Ct 1$ It""'" teSELUOt<. 1JUYi:R'S lOamutUtI1l:)' 
OIpOSlWII beltlllmeG 10 BUYER JhllS£U.E.R .... ptI)' , .. lIMtr:oalofboll1lUrllllCllelflCdllUon ree.._ andlOQ" fol:a. ir on,. 

• TJrLIi COMPANY: Tile pllltlea ..... Ihal FI!S1 Americau Ilk Tlu. CQlftp;III!J 
IIIc:IMd III; Clam Street. Rigt!y. II) 83442 _~ &bell pnMde nat ... "Ih>r .-I .... 1fI*dfy ,*patt of COIIIIIIltmtRl. 

(Q. STAlIDARD COV!JlAGEOWItEJt'S POLICOY: S&lJ.ERlhiIII wlllllnaf15lMllllDllIime IfWdoIia fur .... 10 BUYER a liiio 1IIJ1DI1Ce pOIlcyln \be 
__ d"'pwcllull Pllcot rltho """,I", ~ "'-"'an~nMlRbIIIo ftIoIUbjIc:1to ......... _~ A/IjI ClMecIS "1-'_ J" au\ Ip Il1iG 
I\V ....... IAIIM cIIIc:Mr\IIId or _tuIIIOd ." DU'l'El't """- GI21andM ~ _OlIn. The r ..... a_a .., the ... CDIIIPIln)r 1II1h ......... _,... 
pollc:r-..,..d 1Ico1n ...... Clfpua.o. .. ~8U\'ER.eh:II NCIIIIIot 0" TNALTA o-'J PclIIqool,...In:curInOL A I116CGmpIN¥. el IWveR .. ~l can 
prvwIft lIIfarmtllcln .boI.II .......... t.Iy. dll*1tIabIIItJ. ___ ..... _I 01--'-l.1li. inau..-e:overaaes «",alMOra_lS. II BuYER CIItlt., Wit 
~. ctt.r '*' ..... requiled ~ Wt peragnJp/l. ~ ..,..1ntInIct CIoiIIng Atestoy'" 'M"IIng IIOld pay .... I~ in cost ",..., ~. ptDwdad 
1Mnin. 

1>), fXT(NOEDeoYtilUlGll ,,-.n f'OUC:1' , ........... ..-r): Tho..., .. may ltQuD". ~ C8cf_erl JullIIsh an ExIep\llld Cq\<arllga 

t.andIr'I1"o1lC;r.1"nIt ~ ~....--. PDIIcY--..... 1II.,u*ItcII'CI and ~"'t.r" ~"1Ii!11 """""' .. _ AOI'~ in II1Il 
pUblIC'*OI'd. on ......... dM 4::0" ........ .,.. POICW ".0"" far tile.....,. 0' ....... Itde,.M 41".,. p"",,",*, ,b ... nd .... 

a. M£CttAN1C'8 UEHS • GENERAL CONTRACTOR OISG1;.OSURE STATI!IIENT NOTICE: BlIYeR'- SElLER .... l$ebt noIls.d 1tIal • 
......-IDI'W'OCol1.~& .'.Mq .. ,. "GeMtIII ~1Dr".....rJlrOlAdlt. DIad_ie S~ "'alUll __ lIIlIIt IH$(;j"11>es CII1IiD dohIa IIfbded 
10 die IIC011tO\'11'111 (e.g. don ......... geMral 1illllH1y1ll.ur .. oo. IlldilndDd pok!et oIlillo ... ....,ca .......... b ........ and sub'c:llllU'lJelOr iIIIO"IftIIIIenl. ThII 
DlsdCl ... 8I.111101ent .... "glwn to a "-prilli' 100 'IN GIII\II'III CorllrMlClr _ladIItIlnlO MY Ci:lM'1IOl1n ... 8ntolJf1l .......,...... '2.000 willi II 
l1oIn_IICJ~.lIherMlOtl. ..... cr 0IMr lmpfowenIentllloo .... ~. crwIIJI • ,.ldIInIIII RIIII POOP" pVr~1ot for 1M purehele .m 
•• III\tIWtr _llIuaLod plO..-rv. $uc:h cIIc\oltQr". it tit. '''POIldl .. 1Itt diM GIIIIOIII ()aAlrlClor AIIdll ~ no! 111& dilly III ~lIr aQIIIt II» oOlIIn IIl'Ii 
infOfGDIkln 1111 Y01lt~. Yau ar. advlucl 10 COMcJIt wlltl QIIy Gan .... 1 ConAral>lllt .... ject ta .dlhll Cade ",5--SZ5 ., 4tq. (1!01IId1l1u '". S8fllWal 
CanIrJda( 0iIcI1lIIft S1;Um_l 

IIU'IEIl'$IriIIM ta X ~) D1*:-G. -( ~- () 1 

/ 
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ne.zJ _ENhII. PUItQII.SII! AltO I/.AUi: AGIllBlENTpACl;, "".ltjJ.y ... ~ 
PflotuTY ~t:It: 3J9 N. 3709 E .. Aigby.'O 8~ ... 240511M 

L INSPEC110N: 
W. BINSlCII_W toh .. lnap8Cl\on OnOlIl:> ... ".Inapeollan. II eVYER cIIoo ... nollO ... .,. '".pac;IIQI1sklp ooo;:llon ec. QUYEI'\ shall 

I\aIIo IllllIOhllD canCIlla ~" ,-.llJ/lIIIoIii. ""I. IIIA'WI'J' InQ ... 1lII4I01. BUYEInE 1t.1J*11I4I. SUYER !III". VII1hIn ,7 bUllinfis 
cfarI.) aI.~M. ClNllpiele '-lnapMlloM and tiIIe I/) seLLER .... hctlce of _ttpprowed 0/.....".. 'BUVER Is """'llOlyaclYiiidiO tJ:Drdsc 
th .... rW* oM to IMIutBllVER'S 0IIft aaIecIim GI pm/aellitNll. ~ ~. to r;onduct .... pac:11ontt of etc. enUI1t P'operty. 

(8). FIlA II18PEC'ROH REQUIREMeNT. "applcabhl; -FDt' YOOI ProIIIaltoR: Gilt 1lI "_ "'plCllon-. HUO l12iU-CN lIIull oe .Ignll<! on Of 
booIIo ................ Df ..... _gr_L 

CCl. SA TlSFACTlONlRBtOVAL OF INSt'eCTJON a>N'nNQ£!NCIES: . 
1l. If BUYER dots Mlwllbln halrtel dIr\oPllriod .~gIYo IOtil!U.l!R "mien /IOIle. C( 11~ Items;. aUVER $hal conCllIsMliy 

be d_d to heVII: 'II' DOMP/.led •• In.pecllo .... II1WIIII\9tllon •• r..,iew of eppllCllbla docllMI!IIIU 1liiie CIIecfoau ... : II>, elflc.lad to prDCBBd IIIlh tha 
'"""'~ and eel .. ' .... iii 1liIbIIiI)' ..... pQ1.IJIlly ..v _. for lII0I/ •• DI' CQ1'ectIonI 6111 .. lnllll for iiams which SELl.£R 11_ olll......n.a :I8'tlod in 
lWI1IIra 10 11IPIl" Q" c:cwrt!ltt. 

2). If BUYER ..... WIIhIn IrI6 strict Uma petlDd lpeClfiId JIIIva Ib SElLER will"", nalico or dilapptll'llBd II ....... allYE:FI .1acoI1 pl'OIld. 10 

Sel.LEa .,,",Il .. t .. cth'n(e. 01 wwttto .. II1lOp,aI_ r.p ....... SCLl..eR ..... ha"" 2 bus ...... dlJ¥{s) in ""'''::h k> '"pond In "",,,,,,,. Tho 
SELlER. BlIheIr option. _" tbITeCI 1M iIonU .. ~lied ~ lIIe BUY'I!RS ., "' .... ,_ 01 /IIIlyel4lCt lid 10 d6 *0. I' n •• SeLLER aQl'8oOdO 100l>({I,,:.l1"-
llu!a Deu" rot In ilia BUYERS 1aU .... IN!n I:IOIfi plllllH agl'lltlllt.lll.lh"" _ c<mllo ... ...w. lhe lr"anII.lIIcllon and procaed 10 cloaIog. This .,.UI T.mo". , .... 
BI.lVER'TJ....-llIM 1)()IIt1ll1l1lN:Y' 

3). II th4t SEu.tR """* nollo conlCl the dillallPi'O'M hem •• III' datJa lid ~a in writlna witJIn thE! sfllet 11m. I*iocf 'JIplldlle4. I!>eI1 \II. 
eUYERIS) ... 1118 oplion or ulliler corll.llHllnlllll.lJanslCtioil wtlllOl.llihe SELLER belag responsible ref ccrrednlllb«Je deliclenciM or v/vinll 'he 
SEl1.ER 'NItIS8I ~ct \IIItta6 i-~. ~ IhaIIIItI1 ,..11 cd conIinue vriSh ... 1C'MG1IC.tiOA eno wiI...ceive I\eit Eetl'll.' 1oIOrlt)' b&tk. 

4}. It BUYeR 4_ ....c .... lJUCII-.... noliCu 01 ~ ...... ooMttIn ... .a.Ict ~o patIods specllIcd, BUYER ' .... 1 Gon\llll~vely bot a_lid 
to "- /lI6d1ld 16 prlll:fled wIIh .... _.actl6n lidl.loc:lul hrpair& ... c:_IiQRs ou.r .... lor ile_ -k:h l)OEl.,LIHl. halo 0-;'. lair_If .. wt/\I"" b 
repalrllr CQlrad.. seu..eR st."'"",,1Ie ilia prllP«IJ IV8llebIo for" inspection$. BUYER shalilleep tho Propenv (ree Imd cleIr 011$88: Iftf.ftmnily .;nd 

hold S£LLER _",leis rroM IIIllW:J11ly. dIIIIIs. l1emlllJds. dIIIInIOlISl and costa: and rttp;IJr *IV dII!naon wIno " .. tho In51*:1I_. No Il\Spe<:l~ 
mil!{ bl mad!! by...., glMlllllDUlWllwitdInQ Of Z«IInlI iU9...w Dr 80--[ OI1lP~ dnoullne pdor 1l0I\II801 til S.ELLER unJe:Q requlled by local 
law. ' 

10. LeAD PAINT DISCLOatJRE: flit ~ fI'~ n "W 1$ nO! da~ as "Tarlilll !ioll$lng"lIIOardln; IAd-Oased palnl or ~ed PilirII 
huards.1f,... 811Y'!R barebJ ac:knowIIIIdVea (he JoIIgwlnf: T. ) ~f!. has ~ "ovktlld l1li EPA -..roved 1ear14>e8.d p,tinllW8td lIIIormldloA 

'II<JI1lPIllilI, -PrDtecl 'faur F8mO, FIOm LAIf Ion YOUI HallIe", ( I> ) r.:.t/pl of SELlIiR'S Dildo." ... of InformaUCItl and AdcItCMIoclg"' .... F_ "".:I "-
OM" pt'II'IIded ....... «OeOnb. 1M' "",0111 01' other In'-tIIGn. " aqJ.rMlted 10 lho pn_ oI ... d-b;o,..,., .... nt /Jal'.,.d& OR nit! propacty. (c ) I hal 
1I1Ia ,;olllu.cl. ~onIlDOen' uJ)QfI 8UYERS rlfftt to~.". tlla prop«t)' lI'.I~ rDr ........... ct ,.Inr h.urd. '0 bo CDIIIP"11l4 110 lol.r Ih,~ 

NA Dr die c:ontInlJCll'lCYwil t.-m .... ( d ) II1II SlIfER IIInI1y 0 WIIIvn 0 do .. noIlII<Jiw 1111. ,11iIh1" ( • ) Ih;tllf IasI reJulb snoov 
unaa:aplIibIIt _DIII'IIIJ GIlead·....., ~ GO lit ,,8IIlItea. WYeA ...... lIQhllO cancel the ClWI1ICt IIlOjtIClIO tile opdoA or Iho SELU:R (10 IJo UiWll 
kI wrllnsl) III elMt 10 __ ... IIMIII-b .. ad pain! .... ~on.ot lila ptable ...... 1'* _:ot 1> .......... pli~9d bel .... clMing, ( r Ilhalit tit. ObftttGct I • 
t<MI'*'" urtder HI CIaU ... 8U'VER"S ~ IIlCI\8Y..,GlH \II1II DII ~ 10 BUYER. 

11. SQUARfi FOOTAGE VERIFICATION: 8UYER.AWARE1HAT #tHY R£FER£NCETOllE SQUARE fOOTAGE Of n£ MAL PROPERTY OR 
.. ~ .. ...,.,...." ... IF' 6lQIMImFOOTAG£1S MA1'aRW.. TO ntl.llllYER.rr MClIn' _ VEI'IFEP DURING TH~ INIIPI!:C11ON P£.RIOO. 

t2. SELleR'S PROPeRTY OfSCLOSU/ItE FOItM! If f1IQUiredbV Tile 55. CtMpcw 25 IcI8ho Code S'EU.ER ..... ri1In IIIh (10) days; altw lWIQ/tJcn 
or 11111 ~ PfGVIIS& ~ IIOYER "SEU.£R'S ProporIJ DbCloe«o F_· or ~,.1aIlI1f rDfJII. GUYER has rec:eivlld \fie 'SplLkR'S Propttly 
OhtaloMml Ftwm" G( alia' ~.1iJfm prt;)Ir m fignlng IIIiII "o-aBIII: 0 Y. ~ 10 0 NIl'. 

'1 COVBIANTS,. CDNIIlTIONs AND RE5~NS (CC& R'S): BUyeR III _1I_alble &0 obUiin .nd tllula. "copy oIlh& ee& R's (1/ 
~II). BtIVEfI. ... ~ CC& R'$. OYw JliR> I . 

14. SU8OMSJON fION&OWNER'$ ASSQC:IATJOIII: .UVER· ~ _ lllal mcmftcl'llll/jl Ito a Hama Owner':s A..uocJallun may be ""tv.W DOd 
aUYiiR agr ... 10 .WI:I. by 1M Ivllcl .. oIlncotpaAllion. 8~ Mit IV'" IN rllfUlallou el 1t\8 ..... ociatiora. ~UYIiR Ie luMe' __ II'IaI "'. 
f'IO!*tY lI1et be SUbllCllO ..... -. IftWD by the "",.1oQ IfJ!CriIl~ rulln lhtI Oaelanllioq ot CIM:fIO"lJi. CDndllions Ilftd l'te$!tIcUOfts. 
BlIYEIlhlls r8Yletnd~.AllocIlIikIr1 ~ ... : Or.. UNo RQ. N/A AUcl¢I;&IIQII (MeldlMurlll NA 
PII' NA .,_. 0 BUYER 0 ~ "'''''payH_nAsiloclMkln au U,.F£EDf$ NA aMl/Dl' pro~ 
1'fI.IIN$RR l'2!a of $ NA ~ 

1L -NOT APPLICABLE D&RMiD:- TIlt-"',," -Ala: "tfJA.' "I\a .. " aad "NA.0 .. UIIOd hW'I!Jn al'll abbr.WirIIons 01 UlOlem> °nollJllllllctllll8.- wn.t • 
.... ~I._ eN ~ "nOi. ......... VI'''' IiCll'1MIPIOn lIIIIteol'. Ie ... au MINkItmce' III'llba partiG have COftlllmpl*"l (:_"",10 /",,1.,; Ot 
c..,..... enct _ ClDIcImJJnW lNIl ... cll f_ gr -mill ...... 110 IM....,t, Jg IbtoIl8_cri or .--...u..,. h ... "'n. 
eunrrtkClltl,{Jc.£ l~'" ~--1'-67 8EU.!IrS ""laC ~X __ I 0 .. tJ?lt11 

1IIII_h~_ _rl"""1OfII.II.1IIc.'1lIIa_ .... _ ...... "' ..... ~ .... III." ............ - ....... -.-..... ...... 
___ .... ..,M'lcnIlE.I'I! ... ~I'IIDI4IiWI'eO.~_III\II""_ .... .rREAlTOASCl-.wriCNl'-. 

JG;t'IIQDIIfIII>I. PlJAOU,SUIlO ~~~p,.. .... 01&&1 JIIOI rD!l!Ql! . 
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... 1C. coaa PAlO av, c.w In ......... 111.-.. 1IIII .. taw 1ftIII' 1M _ by BUYER..., SIiU.ER lOG1aM .,.,..,.,. • .-0 ""'tift. or P'-by 
liII .... or"""""'" ~_. ffI' ........ ttatId,*eItI. illt bIIOw_ta ...... paicI.INiiC&led.&OIU..,.. _~ ICJ __ ~". 

:111 SEll.fJI ...... p.r.,.to. -...."OO ............. ,edNjlalr"".uDCl/:r. = IIUY'ER or SEU.ER!Iao the .,.,r-IoPIIJ..". .... ~ repair ~ 10 _, oC lIilal1l\lulll. 

IIIJI'm Sll.l..EA -- NIl IlIJ't'at sa.u;R SIIond N/A 
....... 11 --..., 

....,..MlF .. lX ....... IlIIodn eo---.... • 
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EaaIe PolicY lE:xlendecU C>< 
131 
... 11. OCCUPANCY: BVYli!R)!( .... Odo.o noIlnIiIInd WIlO:CUIIJPlflI)erty .. 8UYER'S prin\AtJ tIKI .......... 
:Ill 
zs> 1 •• FINA.L WALK 'htROualf: Tho SEllEIt..,u BlI'IER Iftd MyrepreHftUlfiloedOll'lER _0MbIe __ IOconcIIItlalinli "... 
:co 1hIaut#IlMpotIOnof1hopremiMo __ 1ItoIy ....3..-_dor<.' ....... u;,._ar_.I'IOT ASA CO~NcYOF THt IW.Lbut 
... lor __ 0( _I)fng BUYE.R _..., ~ ~ 10 InWl'itllO by8IJVER.". SEI.l.ER III .. "",,,_JlIIIIec/ _ P ..... , ... in 
fit ...".~.~ 111. ___ OIl • OII.~ dolt> a/ Ihis _act. 8B.J..Eft tJtlll!llllD pRIIIIIM,lWIIIWIIe 1cIr.,,,",",, _ "'ll>Ua" Ill1d 
%11 av-I I&Ja<:<lIIp[ 1M ,.p~_ ~ forrnaklng ue .. 1M ~ _ uMII til for"'" welt 1bDIIIh.-pl for pIuxa 1114 ClCIu.I' 
.. DUI'!;lt dcIO. natc:onclUcI .lillll_ """"DI'- OUrtR SjlIICIlcIIJly _ .... SIlUER..., _I!ft3)""1tny .-y . .. 
"'" tt. RISK OF LOSS: IOrta, ... doooInli III tw. ......... NIl .................... '" _ SEU.Sl.1n lIddlUDJ\" .bHld ,"" pno ..... be _tatlaltr : ---tied..,. .... «orh. "'Irudl ... c_ pliO( 1.0 da. ..... INs 19"'-' IIbaII M ,aid _lIN optIoll of .... IWYER, 

zo. cc.0C5tHG: OlIffi' lIII'en'" clooII\rj dtIIt, BUYER _IB.l.ER._~wt'" lite __ 811_" "'$ - """"""lilts _ooy'o _1OioIIt1Nol ............. C-. ... _ u.. .... IIt __ ..... o_.,._, __ .. _ ....... ,. ... _."""'.nddNo ..... 
,,-. ................ alUJ!l\. n.. cIooInD ........... 1a. hn 1D*)~,...IlIlilL.2....:~4-200Z.igJ!iIL....,,,.,... _____________ _ 
TIMopll1lM 1QIMI_1IIt CI.OSIII'G AGfHCY'or IhII ~ IiMI be FriiMitdCiri TItIi 
- at CIart SUet. RiabY.tO 83U2 Ir • .....- ......... ,ooIloC:IiQO"I6,.......... ...... ii.lOIiii'itfiiI-=-iIOidiIilli.IIii.....lNljA:1.. _______________ _ 

... 22.. SAU!A PRlCI!INFOAMA1'ION, SEUER .... aUYliR ~gr.an' peotnlt ... l0 .... _($;ond ....... D_1r> 1Iti. ~t.l. _10 •• 

.... s .... _fnMIIlIIs lr..actlacl.lncllldlnt atIIIe'l'tieUlld ~ 10 lIWtlOCGl At_I a_do( ~LTOfI$*),mullpIe"'dng'-" k 
lK ,.,..,"" IIJ .......... • _"""'. ____ ..... t ~oI6IIaI_ III teel...- ... __ Th. ptItIiealO thicl\Gt ... /ft."la--..1NIt 
'IIit IIaIot ._III~~" ........... r_ ......-entrnar" "",,,;,"'d ....... ow.., Aa ... _OIfoOI":r_ pwty ... by_ ...... ". a_ ... =­
lilt 23. F~ TRANSMISS1OIt: Faalnlllol Of IIeeINnIc trMtmI"lOfIIof IIIYCiQ_ 0/IIjIM1---. ..., ,.v_mIasIon lll.rslgMIllC!limie 
.. lit __ 10 _1ItIHI ... abaII ..... _. 1M -"'o' 11\ or\oIna.1U .... ,_,Of CII/Iiol P*IY or Ih. CIO./na 11_,.11 ... _ will confIIm 
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PROf'StTY AQDIIP'S: 319 N. 370$ E •• Rfgby.JQ:.;J~~:<:;~t:z4~2_---;-c,.--__________ 1DI: 2405111m 
2.t. SIlIIGULAR "'NO PlURAL IAIr/1It. Clot'" includ~ IhD ok. wlwlR e~ 

25. BUSINESS DAYS & HOURS A bulill'S' diP)' is llarein defined as Monday lIvouub Frid;wr. 8:00 A.iI. to 5;00 P.M.ln Ihe-locallillUI ~tI .. 
wn .... llle aubjecl. te" PfQP8I1y I. J>h,..IcaIIW local*,. A bits""" day thaN tlolllldude any Satwda), Ilt 8I1nd$1. nor shall 8 wm.-e day Inth/de 
OIl1y I. hoIIday"KqJ1IIDd P)' VIe steto or kiana IJ$ fcuoW In IClllho Cod. 913.108. 'he limII' n which an,! _t ftIQlllrcd ~r Ih/s. IffeemCfll if, \Q 

b. p.rfvrm4ld 'I\tIII be oompvled by _~I". !he ilato 01 ClcecvtioA lind 1~ltllIl'" last day. The lIf10l aa, .""'11 t>. Iho dOW IIHor th, dllllt 01 
~b.1f o.l8It day III a IIGIII rdda!I. 1I'I1rl the .... fa pad'1lI1IDIJCe I:h_ ballul Mld ~ bU61noM day. 

2e. SeYERA8lUlY: In lite cae lhat shy 0fI1t ar mora 01 the prC/YIIloaa CQ\taIIIed In litIS A~.emcnl. or any llIPPllcaUOII lI'IOreot. &b<lfI be lIlYlIIiO, 
lII-uat 01 unonfllrc:81Ibleln 8IIy rCl(lJlllCL. tlla IIIn •• IeQIIliIy tJI o~ilily 01 th. r.,.lIIning pro'IQlrans ahall Clot In ~ 1IIe,! be eftec:l$(l Ot I'njlflired 
~.' 

%r. A TTORNEY'8 FEES: " etlhet p;pty 0nIt1:llM 0( dOI'c:AIJ& an, 8IfIiI~ or legalllCtllln or proceeding_ wllitll al. In any WRY CQ1AOt:I\Id with tlJis 
AOf'MI1lIIIIL.1M Pf811811nD Il8IfY ~"ell bl en6Ia.d II) _Irvrtliha ,-praYBIIng ".rty r~e 1:0$1$ and 1IIbrnuy':> tec:s. iltdudine Judi \;0,11 """ 
r_CItIlppuI, 

28.' DEfAUI. T: " BUYER .. ltalllllin the pedonnanoe of lIl't ~,SELl.fR haS IIIe opllon of: (I) i\C<'ApUno III. EOl8eal Mwllljlll.l UljUidllleQ 
d_..,. cr (2lllUf'&uInt ay fIIhIr /llwful Jtg.11¥'IIIIor r~ 10 MIdi SEllER _yblt: riU.d.1t tELlER eltc;l. to pr""" Unci" (I). SELLER '11611 
make 4etnancl UJIOft"'" I\Dlder oflho e ....... t Money. upan wh1cb da'noIIld said hold.,. .. ball pey Irollt tile EorlMll.l Monl, Ihe CQ~ 1nC1f((1I0 ~lt 
St:u..EA'S BnIbN on bel>lllf ef SELlER and 80YEA NIaI., 10 Iita han.""" ...... IlIdocllnfJ. wilhout limitation, Ille cae III 01 tlU6 i ..... ra .......... _1_. 
8J1111'111N1. Cl"edlll1lPQlt f_.lNlj:11C1O/1 f_1IIIId attor ... ,.. roes: II'Id SlIId hokIII" sh:Iil pay any lullaftCl! 6f lla. E","ul t.tenev. _hall 10 SELLER II'\d 
aalHlalrl4 SIilli:R'SIIruIcer. pnwWed ,_lI\e _ \() be pcIlcllo SI;;"l..I.ER'S 9ro~ ~ not ... cccd lIlO Sroka,' •• IIfO"" 10 cem.nl~iOn. SELLJ:R 
DnIf DUVeR _IfIGIII •• CltnoWllGua _aora • .,.. • l5it:1.t.ER cIoclS 111 ~11I\l1 e.nftt MIInlll/ .. Iiqultta..., CllIIIItaQ~ •• ..,11&l18li !III SELLER'S 
lOlA :wid ."duct ... IItIN!4y. and ~eh "h'" 110( bo ccnal4erod, a peI'l\lUy ... IOd.It .... 1t SElLER IIloc:ls to proc-t urada' (2'). Ih. ""'dor of 1M E:. .... IIC' 
M.cne)' shull be 8I\tIII..s \() """ Inw coat, Incur"", by SEUER'S 8 .... k .. on be~f fA SEu.l!!R and eUvt:R reialed to ' ..... Cf.nslIClion.lndlJdlng. wllllwl 
11mJlaUon. Ulo CI/flS db/Ok...,. too. li~ ft.lI-' .. C1QW to.. !ll)pt4iS0I. CrHil (~ 100:1, iI1~P.ction Ie'» ....0 al!4lmoy'. 111011, ~h .ny lIaIlI<l\CCI 01 
Iho ElIm!:oI MQq01 k) be hald pcndJne ... sdllllon ot II\tt mlDer. . 

• oeLU!R deleuK •• hawtng applUWd sBlil .11. and falll ID t:Ol1l!Ml1mafllbe Game U Ilel1lln IIIIrsm, BUYER'S E¥nosl Money IICpOIIlllIh~l. 
be r.tllrned to hiIwIIw aad SelLER: ch:iIl ~ for !bit __ of tile .. ..."._ ... crow r_, appraisal&, elMO nopctt f_. jnt~tII\ f .... ~lQkat'1ljl8 '/hi .. 
aftll atIofll8'f$ '11M. If MY. Tbla ...... ,nollHl c:onlJl4ered 8fO. OJ waI\I:I' by DUrER oI .... y '*- lawful ,iQflt or lemsd)l1O Whlc:n BuYER may Oa enlotl4rll. 

.... EARNIiST MONeY DISPUTE I INTERPLEADER; NotMIhsbiRcl/qg lIllY I~ab\ oJ tall COIIIIr:IC1,. BUYER and SELL6R ~ IlI:I\ Ift.,o eWWII 
01 My _"-7 ,..,...dIn" lila E",..- MUf\1I, UJIIlhillae vi ".we hold by C.ot.., Of ~ ~. unlcs$ mu!uilli _Ill.cn In:.ltudloa:o ..... "";0''''' ~y 
"'l'Id41tr (]I tJMo e.-llloney and IIIIIIgI of"cae. 8rokat Of doGInt ~y ,h" ngll be laqvir"" ID 11l. ell)' lII:tion i>ul mll)'_i1lP1V prvceedllllJ. or 
at Brcbfl til' eloailll lIIIlIIICY'& Dp\lOll8lld .. d1acreuDn. m.t;V InJerpJead aI PlII1Ies and dllPOSll 31' 1ft ........ or IbIraQlo tI vatua iMo .. QOoIt 01 ~pMeAt 
Jurlll~wnd.'" _ CGIIrtCOltl8/l' ~Ie.uom.yc ftw. 

30. COUNTERPAAT$: TIll. AlJI'MI1*"t lDIIy b. _a.teeS III .cIunlo".wI •• EAeoutlng ran D$l'IICIlIIM1ln _nlorparts .hoIt "''''''' .. ~n.lU/. 01 
t_ ;""".11;,,1 -'sa or u,. _0 _rllemant. Each identical cDp1 Of an agtoomClnI livnalf In CQUflW rparta 'S deomed 10 ba ItA onoinel. alld ell 
Id!JneIc.aI CGpIas ~halllCgaln« llMdIvIo _ ood 1110 ._ InmmClll. 

:n. Iel'JllESeNTAl1ON COHFIRMA110N: Chcd< one (1) bal.1n SactJoa T ~ OlIO (') ~ h ~u.a 2 ~ 10 QCIQfIrm thai hllll5 ~/IQCIIcWI. -
~.) 1M.o'-' II,., en. fclIiIowII'!V ..... m ...... ) will ItlI: 8UY6R(S) and Set.lER(8). , 

SeclIan 1: 
)i(A.. TIMI brol .... ae warkInt wltb ilia BUYE.A(S) III 8dI111J" an AGEICT rat U'III ftUYIR($). 
o II. TIM! btHlN' .... _r1dIIa wllh &hit BlJ\'C!R(a, II 0* .... Ulllfl"EJII DU.Al 4G~ for 1" 8IJYER(8), wlltl .... t an ,t.S8IGNED AGIlHT. 
OC. TIM ...... kmlll. -"1",wIth ... BUYERI .. lit ac:tlnll_ II UMI'T8J DUAl A.CeffT for th. BUYER($~ _net ....... .uaaCNEO AClSIit 

ac:etn,1IOIe1l Oe llabd C1I IMIJUYI!!Jqa). 

o D. TM tuo!untt "Or1dIIO .. ." II» eureRlSJ It ocUeg .. , NONAA; SIT ra. ... BUYEJ:t(S). 
s.c:tIM2: 

)(A. The ~ """n ...... 1M 2U.efllSlIII IIdIllJ .. l1li ~Etfr t. tile $E.LLER($J. 

08. 11Ie ~ woctdne WlIIt tile SEU..£R(sa 1I.ICltIO .. , UMm:D DUAL AGB/T ftJI m. IEu.ERt$). wllhout ." .o.ssI~NEO AGaI'. 
Oc. TN 'rokIratt woc1dllo lIIIl" U. .s15l-UR($) II ~ It • LllllRO OVAL AGEItT for ... Seu.ER{S, and h. an AUI$Nft) AGefo/T 

.... V IIOIIIIy on ..,... Df tile SEI.L&R($}. : J<' 
Do. llI4t ~ _Idna _ 1M Rl.LER(si Ia ac:tIlIe _. HONAGENT for U\. SEl.U!RCS). 

6IICIoPll'1 ......... ........,.,.. .......... t'a!. ..... , ...... _dlNfllll ............. N/tarIfJ'~ • ..-..... .............. --.d.,. ... ICIohII-' ... _-'"*'_ 
.... ____ ........................ Id ...... , ......... -,....,ODIIGr .... llltt ... ~.~dlcel7fli1kf_..-.~_fOtI~-~. E.<ICH 
!'MTY\JII)ERS'fIllClaTHIlT HI! IS .. "C;IJ5:r0Ml!1I" JWD as NC>TREI'fIIIlSI!NI'I!D ..... A61\~ llIIU:3$ ~ 1:5" _NED WIlfTl"Elf AeRlililoalNr FOl'C AG4!HCY 
RE'l'RSSI'tATJ::)N. 

eweR'8lft111l.'1LI~(,.."- 6'"1 8EL1..eR'a ....... ' ~_)O. r.!7/ttl 
..... IOMI ... .....,_-..._'" ,..-...... .. IIIIW.:IORM. h<.. ..... ___ .................. _d .. ~~_,. __ on ........... OIIN _ .............. ""NUl: \8I;tH __ ~ .. "'_.~_ ... _olMALTQ ..... .,.,,'.,,_ .. -, 

JlE.2I ~~1dCI.w.cA~"AOI!$11IUuty WIiIIaW -
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:32. ENl1R& AGREEMENT: This Agr_1 """,II1II_"9 .mini Av-t Q' tile- ".11I11J _pectiftllilul .. ~ bo,,,,,, .. t I~ _od IJUP~3 ull 
lIr10r ~ belwHn Ibe PMUea r~o web lI1iIUeo.lWwanalliltS. 1nd.sIng., .. lIhaui HmllallaA. MV Wllftftly of IIf1b1,*,18Iy. ~ Ql 

rvprwlll1l8llollJ not .,,.11)1 set""" ~ lflii .. ~11 fIlIOn eIIh ... JIIIIty. 

,33. llYE JS OF l1f1! I!!SSBICt!.IN 1111S AGRt'ElaENT. 

3t. AUTHORlTY OF SIGNATORY; If BUYER or S£u.ER b a corpoQllon. ~hlp. buSl, "'10. or olber ""llty. trw pen·on exe:1i\lt11lO Ihi!l 
avr-rtrII on lis IHIIIIIf~1IIIIlI "" lOr rw UIboItIV 10 C/o SII inS to bind BUYER II' SE1.I.eR. 

35. ACCePTANCe: auyt;h'!l: oIIor .. I'IIIIIID ~ljD Iho _~ oI8EU£R 011 ()( bM«. (Date) 06I1B12oo7 <It (~TImo. 
In wtfchprcpa1)' Is b::IIad) 8-00 OA.M. a"'.M. If Sa:LL'R doeS no( aecep! III',. ...... 8_1 wllhirll~ lime SJ)IICitlO~. 11\10 onu ... E.;)rl\tt;1 

IoIonef ahBII be refunded 10 BUYER DllIiiiilMG. . 

...... (1' ........ ) _e,~ 
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On this 6M1l1. IIWe ..... _, opprove lIIId ecapt U.OlrIlllNGUDn '0' rorll\ "lhe ab_ "9r_ .... an4 aa' •• to caeI;)' Qul1ll11h6 I_m~ .... ~ on 
... p;r1 d .... s.£u.I>R. 

- O&IGNATURE(8) IIJ8.JEeTTOAlTACH6DCOUHTEROFFa 
361 

: OIJGNATURlifS)aIl8.lliCTT~ATTACHfiD.. M(8J. 

:.1 seLLIiJl~1IIIlUnt ~~ 
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.oQ4 

~ ~-----------------------------..,. 
-r .. .,-" 
E~~ ________________________ _ 

C'dy _____ Stata ____ 2ip ____ _ 
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p.l 

rHIS IS A lEG:AlL" BIIJOING CON1AAC,.. r~ rHE ENllllE t>OGUAi\t:NT ,,,.Cl.l.IO!NG ANY ATTACHUENTS. ,r ,(OU HAV~ ;,II/Y QU/i:Sl·,O'lS. 
CQlllSULT YOUR ATTORNey ANOIO~ .A,ccaUlI/TAffr fllJF'ORE SICNING 

Hlis i& lin ADO£;HOOIII Is;Ilm PurcNl.c OIICI Sill<: "'JreC'llt:nt rtll{1 r{cceipt lor E;.rne!':t Mnl)ey. 
,"'t.ddenCilln· ...... 1'" 1h11111)oj. i"rl)lpQljcrl below 1$ oodc;tll11~tt"liallQ( "e '1fl"I'<IIIIl'JI' ['lUrn ; •• bill on.lC$ct.pIOOrull :J.)d/or If,,,,,,,,":.tlt: !,)fill i. /)<.';19 1I!<::d 
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RE-1' ADDENDUM JULY 2006 EDITION PAGee 1 

Ii RE-11 ADDENDUM#....lOo.LlN.;u.E _____________ {1.2.3. etc.) 1j5) 
---. 

Date: July 2. 2007 

THIS IS A LEGALLY BINDING CONTRACT. READ THE ENTIRE DOCUMENT INCLUDING ANY ATTACHMENTS. IF YOU HAVE ANY QUESTIONS. 
CONSULT YOUR ATTORNEY ANDIORACCOUNTANT BEFORE SIGNING. 

1 This is an ADDENDUM to the Purchase and Sale Agreement. 
2 ('Addendum" means that the information below is added material for the agreement {such as lists Of' descriptions} and/or means the fOf'm is being used 
3 to change. correct or re"';se the agreement {such as modification. addition or deletion cI a term}}. 
4 

5 PURCHASE AND SALE AGREEMENT DATED: _J...,u ..... n ... e.........,16 ......... 2 .... 0 .... 0 .... 7_. __________ 1Oil 24051188 

6 ADDRESS: 319 N. 3709 E., Rigby. 10 83442 
7 BUYER(S): William S. Goodspeed & Shellee B. Goodspeed 

8 SELLER(S): Robert Shippen Construction 

9 The undersigned parties hereby agree as follows: 
10 
11 

12 1. Buyers & Sellers acknowledge that the correct Address for this property is: 
13 3709 E. 319 N .• Rigby, 1083442 and hereby amend the purchase & sale agreement 
14 (the address used had the street number swapped with the house number) 
15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 
33 

34 
35 
38 

37 

38 

39 

40 

To the extent the terms of this ADDENDUM modify or conflict with any provisions of the Purchase and Sale Agreement indudlng all prior 
Addendums or Counter Offers, these terms shall control. All other terms of the Purchase and Sale Agreement Including all prior 
Addendum. or Counter Offers not modified by this ADDENDUM shall remain the same. Upon its execution by both parties. this 
agreement is made an integral rt d the aforementioned Agreement 

~. 
8U 

Date: 7 /~ jor 
Date: ~- .,.) -(/'2-
DMr. !ft~ 
Date:7_L07 

. tributed the Idaho 'on of REALTORs. Inc. This form has bean designed for and is proWled only for the real estale professionals who are 
members Of !he National Association of REAL. TORS e. USE BY Al'4Y OTHER PERSON IS PROHIBITED. 

CCopyright Idaho Association of REAL TORSe. Inc., All rights re&8..-1. 

RE.11 ADOEHDUM JULY 2008 TJON PAGE 1 OF 1 

Company: Coldwell Banker Eagle Rock 
Provided by: Randy Stoor 

SIN: PCE5-06387 
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m REp26 SELLER'S PROPERlY CONOITION DISCLOSURE ~ORM 
FOR NEW CONSTRUCTION ONLY 

RW10 (WAU<ULINI<c: 
-.....rrr 

seu..ER'S (and/or Contractor's»,-",,,.): ~if'oJ Ccr1tl'JlC:1orRag. '£~S"4?7 
Pro,.ltyAdd,.,; ~~ ~ 
L.g.1 Addrns:,;L L.J;lIJM .... Cred; 
SELLER PROPERTY OISCI.OSURe· FOIUI RJ;QUI'teMEliTS REGAADJICCi Haw <:ON8TROCIICH: Pur~UNlt to Idlltlo CQlfo. Itlo IRn:Ifllr Df tlEW l. Y 
CONSTIUJCTEO "nIlldlllll;j .... prgpanf nat IIrV\IOUSti Inhabltld s ~XEMPT mOt.t h SAME DISClOSURE tequirad by SELLERS 01 EJOSTlNG ._~ 
rfllll prcpenf'. ISeCIIQn S6-~501. Id;ho Code). Ho_.lt"'. '*"IU'-Mt 01 SIiLLBtS .1_ =-... "crlllt C/qf",.,.. " ri"dria..,. 0( ."n •• 6'011 and 
"tty .-wIo .. stellLL 

~ElSJOeNTIAI.. REAl. PROP9lTY- AS DeFltEO BY IDAHO CODE: -.u.~ RAI I'JVIIIIdr" /IIINI1$ niif ptCpWty lITiIIalmpt\MlG IIY' WldWlQ a IIIIMr 
""'-III~ /W.OM (1110 t .... (") dMlJng U!'Ib ", "" InIIMO .... .,. CIoMl«I unit" a lIItueur. d lilt Pza. ThIs 8"0 ~ lO 'u pnIPIfty IhIJt ~ • ;Qlllbitlid 
raidellltal an" alIIIlI\Ilfd. 1136. (secuoa S5-2'S(),. ldahll cGd~ 

PUIU'()$E OF aTATEMUfT: PlQUMIIo s.~..,. ~2i01. IdahoCudot, .c. $cq. !he SElLER5 vf NEWLY CONSTAI.ICTEO ~ rtIQI pmpany SHALL 
OISCl.OS! 1"(0,..,l1li00 retllll'~ ANNEAA.TION and CITY SERlllCES jo the fer", as _erfbod In 11 ..... 0;1\00II "~' a"" :J below. 

.). Is u.. P"O/UIfY /oCblod ".11 .... or ..-Iy"'"'" lid/KIM' 01' ~nIlgW"$IP .. ~"tmt ... ond IJID$ ~ Jiul>jer;f '0 .,.,. .... lIOn by 1/10 etty't 

Ov.. ~ 0 Pet NatK.b""" 0 The P'.rtY I ..... eady wnnln cllY IIl11b 

2). Ooes 1M P/OpIIIdy. ~ no! wlhlll t:JIy 1m~7. :Nrf dy ulYt;lII.. 1hU11NI<iftrI' Iogll'!r ~lJbJtd '0 _ .... ..aon by Iho c/ly? 

O'Y.. e:( No 0 Do. HoI K.-. 0 1'It •• ropony .. *-<Iy wlth," cl!'t Ilmita 

3).. Ow, /IN Jl/OJ)o<fyPleve /I~" ~ ~"~illht co~ "'~".J OII'U. Ifrvs ~t "'9I"Y ~"" ."".. .. 4IfJi;m 6, lilt c~' 

0". ~ 000 Not lCMw 0 Th. p, .... rty ~ ......".wlthln clIy limit. 

ACXN~Eur: :;eUER:and 9lMR CllllS«$r.lCI1he~ ~h ... dco:trn_ .. not_-..anIyQrguann!y oI...,..dr"hy ..... SELL~..-
by IIIl1l11/en\ ntPn!Se<1UIIQ Iha S£Ll.eR In IhII 1r.Insac6an:and I» 1I\1!i11l1 is ~alCllO IIIIMrepfOlanbltlons or \ICIVy lIIPIaenbba ~ 1tI1i WomIIIOO. 
It ... no! .. sub.ltt",. fw allY lnSpec;1lons or ~denl w:r1IicA1hMI DI' 1he lIIfonnMlan by .... Purc:I1Her. PllfCllasor I. "''''011...-0 looblllla h1J1h1r own 
praI ...... Inar-t1M ctllld~ ~oI"'ac::r::wecr~ "-oioI-n..5~ dSelDaq r/( 1he abc7vellllClllNllcn It; 1ftaiItGll'ld~tvII1W Ir. 
good llilll. SELlER • ., .. BUYER UIlder;lsnd "III LiRJncr 8' .... ' all!f :IooIIing 9101tw in no -. ~ cr DU-'- I~ ~ in/-.t<ll' CfI IIIc PfOilCrtf-

~;:-~~'~~~? 
.~ ~o SElLER 

BIIYe.R. n~ ~os 'eceIpl d a topy oJ !hit dlacbs\lre Icxm ;rid doID .... W WAN£ NoT W AM: lite rlghllO res~no IIIe .-., pureNou 
1Igfea_" ~1hI" Ihreo ~IItUlIrJ .. s days f/'Od'IllId 4alt 01 ntaIIpl r/( Ws fortlL IF INi£ii DOes NOT ""lYE llfJ; RIGHT TO IUCIHO iD acllol111 "11'#0. 

8UYER fIIaycnlymdnd lIlA ~ •• IIId"'~ wiflin \tWe(3) bU''''''" cilI)O folloMnstl'WOlpt.t IIIb dbClOs,"clalelstClftl.I)y a~. sJgtJCd aM 
d;Q:I dDt:Im4IlI mat II deII __ ~..,. SE.UER Dr hit sgeIU I1Y paqClNi dIIIMtV, 0Idirwy ~ Cll!lded mai. ,. faeslm18 ~mlulm. 8tJY£R's re.sdssicn 1IItI$I 

be besed CII •• pecifo~ «lilt,.. dlJdosUl1: irllDt "'~re t1Dtamc:nl Tn.1IOUcI II rwciIskln IIKI.' .p~ icltrd'r Ihc dbdoollJe ~ 10 by 1M 
BUY!;""'· .Ian, otic. rllllai"lon Is roc • ...., ~ III, SEUER tNl III( •• (31 bo-' G" pDriod, 8UYER... I 10 rnl;lruJ II IQ'~ 

r,-/~ "01 

AMEHDEtI OISCLO.slJR£ FOR .. : Sublr«JV4'lllO 1M u-yol fMl ~ 1IEU.f'R'S PI1IpeOJ<iOlKll Dftcbsuro Mx1h ". ....... Iy 1Idu1111~«1. SEu.£R 
hofdo)o ",D.e:$1IIe foIooft'III ""DID_'" (AtIiIdIldditJcnoII ~ if -sa-J.) 0lhtI' ..... ,,_ ""ondrnenI, medii boeIow. \he $EUE1t 51at .. INIIIhIQ h_ '*'" no cIorIgea It> IIIe ~ ~ 10 "" 1rih18ELLEil'S Propoo1y CGndId.., DiscIcIowhr Fcnn... TltlEftE ARt! NO UPOA'n!S, 11t£Rr:: 15 "0 IIa'D 
TO $k;JC 8Iil.OW. 

seLlSt hwlIIry xltncMeclo_ noceIpt .t IhlalUlWlllllt. form: 

iJElL£R 0.... 3EI.LER O.t. 

BI1Y'ER "Cft:by IICrU-ot "'~ 0( al:lQl;l1 of thIIl11!l!!l1.tst .. ~.~ IIII'II1Iftd ooes IIcreDy WAIVE NOl WAive 1M rtgIIllD reselnll ho ,eIaI., 
p~o .~"11r8!l':htdp!ly U!! lila mun!r .. gI;I ID lb. dlscacwolprm wllhIn fit. (l) tlldbm. daya f~ ... JeCoI,., 01 V!III ~ f...-n.1F 
IJUYER DOES NOT WAIVE llI£ RIGHT TO IlESCIJO all .... , b1h ........ 8U'YER IN)' oNy radnIt ,1Ie1l/fClllll.1IIId ..... __ OWlt wllhin tIY_131 buPnw~ 
d~ JOiIoowIrIg .... pt ell ~ IIIIIIl2sI!1 dbcllaunt IItlUmenI, bya \IMIIion •• Ig .... n daW1 rlDc.wnenl1lilll" del¥l!lWd 10 !he :n:U.t;R or billlllliInb by par~ 
d.llvwy, ardI"'" Of ~ ~ Q( fac;almII. v.atn1a.1dr1. 8UYER". rCileluion II'II/ft be *ed on D I!)eclllc cbteclia'l to. ClltclDsutr: in tne "selO~\lfe 
sulam ... L Til. notlc. of .... ellslon lIIull Ipeciroclllly illetl1aTy Iha dIJcIos ... a objected II> br Ill. BO'YER. " no elg nM ~leo of rottl»lon b ,ac:~ by Iho 
SELLSA "';!hin 11> • .".. (3) bus"-, =y period. BUYEA.'. ,;g'" bJ ,oscIr1" k'll8loo<l.. 

: IlUY'ER OlIO euYEIl 0* 
,....._ .. ~MI .. _'Y .. ___ .. KllLraRS •• b:.lIU_ ... _-..s ..... b.-_Iilr_ ....... _ ........... ___ II""_ ... _ol 

~,,_ D'" IJift~KltlCHI!I. __ • ~ .... _elRU.l.1t)I\liI . . ....... I_ ..... NId. 

*:111 :.-iu.5cS I'I\DI'£IITV cottOJn)It oa;c~~ fO~U fOI\ NJ!!'( COtt:llllVt<!XlfI D!!1r..&!lJ Z!H rDIJ!OtI ,.... , .. 1 

COCIIpl.ny:ColdweU Booker Eagle Bock SIN:e!:FS'()B387 
Provided by: RiIDdy StQO[ r ........... t_,_ .. or ..... 11 Co ...... "',... c.e. •. ,too 
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I 
I 
I 

I 
I 

I No. 2502.j)265 
A. SeW.ment Statement ~ 

,........... 
B. Type of Loan 

10- In Type Conv. Unins. 

First American Title Company 6. FHe Number 218469·RI 

Final Statement 
7. Loan Number 00200«63410 

8. IoIortgage , Humber 

C. Nole: 'giveyouacl_oIactua1 ... ilemelltcosls. I by Ihe _Iagenl ... shown. oems U1iIIi<ed iPOCr"""' paid o ... ide this cIoiil1g: lhey at. 'hown 
her. Iac .. _ purJlO5C$ and BI' ~ W;Iuded in Ihe 1otiIs. 

D. Name of Borrower: WillIam S. Shellee B. 
3709 East 319 North, Rigby,lD 83442 

E. Name. of Seller: Robert Shippen, Joria Shippen 

F. Name 01 Lender: , Inc. 
100 Galleria Oflicentre Ste. 300 
Southfield. MI48034 

G. Property location: 3709 East 319 North, Rlgby,lD 83442 

H. :pftl",m",nl An .. nl; Firsl American Title Company I. 
Address: P.o.Box 405, Rigby.1D 83442 SoWemen! Date: 0710312007 

Place of !l .. ItI .. m .. nll ... loIr .. ~.· P.O. Box 405, Rigby, 10 83442 Print Date: 0711l312007, 11:05 AM 

t Date: 0710312007 
J. Summary of Borrowers Transaction K. Summary of Seller's T ransaclion 

100. Gro.s , From Borrower 400. Gross AmoUnt Due To SeUer 

101. Contract Sales price 272,000.00 401. , Price 

102. Personal Pmperty 402. . 
103. SetlIemenI charges \0 borltWJer (ine 1400) 2,972.0Il 4W. 

10·1. 404. 

lOS. 4OS. 

, for itemS paid by seller In advance , for Items paid by seller in ad.ance 

106. ClIyIlawn taxes 406. (;Ryllawn taxes 

101. CO\JlIy taxes 407. County taxes 

108. 406. AssessmenIS 

109. 409. 

110. 410. 

111. 411. 

112. 412. 

113. 413. 

114. 414-

115. 415. 

120. Gross Amount Due 274,972.04 420. Gross To Saller 

200. Amounts Pald By Or In Behalf 01 Borrower 500. ReductIons In Amount Due 10 Seller 

201.~!or 2,50(WO_ 501. ElIC8SSdepOSII(see_~) 

202. Principal "'."" ......... Ioan(s) 217,600.00 502. SeItIemelIt du"ges (line 1400) 

203. Existing Ioan(s)- .....,.. 503. ExSling Ioan(s) taken subjtld 
204. _on 

• Inc. ~?O. S04. Payoll 01 fnI tnnmMe klan 

205. 'V-'" • Inc. 12.00 505. I morIgage loan 

206. 506. 

207. 51l7. 

208. 508. 

209. 509. 

AdjuSlments lor itemS unpaid by sellet , lor kems unpaid by seller 

21O't;Ry~ taxes 510. 

211. Coonly taxes OW1J07 to 07.wJU7~~173.9OIyr 86.71 511. County taxes 

212. 512. Assessments 

213. - 513 

214. 514. 

ZI~. 515. 

216. 516. 

217. 517. 

218. ~18. 

219. 51S. 

220. lolal Pal<! 6"(lfor Borrower 2:0,276.21 520. T olal ReductiOn AmoUnt Due Seller 

300. Cash AI SeWemenl FromlT 0 Borrower 600. Cash At Selllement To/F.oll1 Seller 
301. Gross amount due lrom Borrower !lIne 120) 274,972.04 601. Gross amount due to SeDer (line 420) 

302. Less amounts paid IIyllor uu. ,u_r (One 220) _220,276.21 602. Less reductions in amounts due 10 Seller (line 520) 
303. Cash (X From) ~ 603. 

The HU[)'l ::t.ttIPm"nt Statement which I have preparec is a true and accurate account of this ua"~",,uVl' I have caused or will cause the funds to be 
disbursed in a~ . this s~ () I I I 
~ •.••••• h. I • ..,~f} I / 
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• See Suppleme"lal Page lor delails . 
.. 

L Settlement Charge. r ...... 
700, Total SaleslBeoker's Commission • on price 

Division of CommIssion (tine 700) as lolkNts 

701. 

702, 

r-ror.-cemmlssion paid .t Settemen\ 
704. 
800. Items Pavable in Connection with loan 
801. loan Origination fee 
802. loan Discount 
603, Appraisal Fee 
804. Cled'~ Report 
805, Lendlll's Inspection Fee 
806, Mol1gage InsuIance AppflCalion Premium 
807, Assumplion Fee 
808. Commitment Fee . Citimortgage. Inc, 
809. Application Fee - C~lt11Ongage, inc, 
810. 
81t 
812. 
813. 
814. 
Supplemenfal Summa!) 
900. hems Reouired by Lender 10 be Paid In Advance 
901. Inlerest 
902. 
903. Hazard Inswana! Premium lor 1 year(s) 10 T80 
904. 
905. 
Supplemental Summa!) 
1000. ReselVe. Oeposited willi Lender 
1001: Hazattllnsurance 2 mo(s)@$25.92imo 
1002, MoJtgage Insurance 
1003, City PRJpertyTaJ<es 
1004. Cormly Propelly Taxes 3 mo(s)@$250.701m0 
1005, AMuaI assessments 
1006. 
1007. 
1008. AggregaleAccounlilg ADjUStment 

1100. TitleChames 
1101. Settlement or cIosiIg fee - Firsl American Tille Company 
1102. AbsInId or file seardl 
1103, TIlle examinatioo 
1104. TIlle tnsurance Binder 
1105. Document Fee 
1106, NoIaIyFee 
1107. AIIomey Fee 

(includes above item rwmbefs: ) 
1108. !die InsuIance - See suppIemen1aI page lor b!eakdown 01 indMauaIlees and payees 

inclUdes above item hUmbeIs: 
1109. LenderHovemge S217,600.ooPremlum: $362.70 
1110. OwneI's coverage $272.000.00 
1111. Endorsements 9-O618.1-ll6122-06 -First American Tille Company 
1112-
1113. 
1114, 
1115. 
1116. 
1117. 
1200. Government Rec;ordln; and T qnsler Chal'lles 
1201. "Recordir!l fees: Deed $6.00 Mortgage $46.00 Release $0.00 
1202. Citylc:oooly IaXIslamps: 
1203. Slate taxlslllmps: 
1204. RecottlirY;I Fee-HELOC Deed ciTrus!- Frst American Title Company 
1205. 
1206. 
1300. Additional Settlement Chillies 
1301. SuIVey 10 
1302. Pl!$llnspection 10 
1303. Courier and Handlilg Fee -Firsl American Tille CoolJany 
1304. 
1305, 
1306. 
1307. 
1308. 
1309. 
1310. 
1311. 
1312, 
1313. 
1314-
Supplemenlal Summa!) 

140Q. Total SeUlement Charge. lenleton lines 103, Section J and 502, Section K) 

File No 218469 RI 

" 
Paid From Paid From 
Borrower's Seller's 

Funds at Funds at 
SeUlement Settlement 

565.00 
480.00 

311.00 

51.84 

752,10 

-129,60 

433.00 

362.70 

50,00 

54.00 

12,00 

30.00 

2,972.04 

I 
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. ..-.. Supplemental Page 
,UD·1 Settlement Statement 

First American Title Company 
Final Statement 

William S. Goodspeed, 
3709 East 319 North, Rigby, 10 83442 

Seller 

Section L Settlement Charges continued 

1108. Supplemental Summary 
a) Policy·Extended lende(s Policy • First American Tille Cool>any 

1201. Supplementat Summary 
a) Realllling Fee-Oeed· Fust American Tlt!e Company 
bl ReamJing Fee-1st Deed 01 Trust· first American TIUe Company 

B. Goodspeed 

0710312007 

p.idFrom 
Borrower's 
Funds.! 

SeUlemenl 
362.70 

362.70 
54.00 

6.00 
~B.OO 

I have carefully reviewed the HUD·1 SeUt.ment Statement and \0 the be.tof my knowledge and belief, ft i. a true and accurate statement 01 all receipts and 
distributions made on my account or by me in this transaction. I further certily that I have received a copy of the HUD·1 SettJ,menl Statement 

William S. odspeed 

/)1;1_~~ r;;·._ ~~ 
<-5hellee B. Goodspeed /' 

Paid From 
Seiler's 
Funds at 

SeUlement 

) 



First American Title Company 

. TAX AGREEMENT 

Date: June 29, 2007 File No.: 218469-Rl (dm) 

Property: 3709 East 319 North, Rigby,lO 83442 

The tax value shown on the attached dosing statement is based on ESTIMATES. 

Buyer and Seller herein affirm and agree that First American Title Company, its employees, agents, or assigns 
have not made any warranties as to the accuracy of these tax figures. Further, Buyer and Seller agree that 
should the actual tax, as shown on the tax statement forwarded by the Jefferson Assessor{Treasurer's Office 
during the year of the sale differ from the figure represented on the attached closing statement, the following will 
occur: 

1. In the event Buyer has received excess credit based on the "estimated tax", Buyer agrees to reimburse 
Seller; or 

2. In the event Buyer has not received suffident credit based on the "estimated tax", Seller agrees to 
reimburse Buyer. 

3. Payment of the pro-rated portion, due, if any, shall be made by the respective party (directly to the 
party) within thirty (30) days after notification of the actual tax assessed. 

4. In the event there is no proration due to the property's status at the time of sale, parties agree to prorate 
outside of escrow, per their agreement. 

5. PAYMENT OF ANY SUBSEQUENT TAX STATEMENTS WHlOi MAY BE RECEIVED AFTER DATE OF 
CLOSING ON THIS TRANSACTION WILL BE HANDLED DIRECTlY BETWEEN THE RESPECTIVE PARTIES, 
AND FIRST AMERICAN TITLE COMPANY DOES NOT ASSUME ANY UABllITY OR RESPONSIBIlITY IN 
CONNECTION THEREWITH. 

Further, Buyer and Seller herein agrees to hold First American Title Company harmless from any loss, liability, or 
responsibility in the event the prorated tax figures are based on a Homeowners Tax Exemption, (I.e. 63-
105DD), do or do not apply for the year in which the sale occurs. It is agreed that it is the buyers responsibility 
to investigate the status of and qualify for the Homeowner's Tax Exemption as it may apply to the property being 
purchased. 

2004 Real Property Tax(es) for Parcel No. RP04N38E144802 
Tax Amount $0.00 

Page lof 1 
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First American Title Company 

CLOSING ESCROW INSTRUCTIONS 
PURCHASE 

Escrow No.: 218469-RI 

Officer: Dare Moore 

Buyer: William S. Goodspeed and Shellee B. Goodspeed 

Dare: ________________ ___ 

To: First American Title Company, 110 N. Clark Street, Rigby, 10 83442 

I/We hereby agree to purchase the hereinafter property as described in Schedule A of Commitment No. 218469-
RI situated in Jefferson County, Idaho for a total consideration of $272,000.00 and will on or before closing 
hand you said consideration, which is payable as follows: 

Earnest Money Deposit $2,500.00 

Balance of Sales Price in the amount of $269,500.00 
(closing costs and/or fees are additional) 

ItWe will deliver to you any additional funds and execute any instruments which are necessary to comply with the 
terms hereof, all of which you may use when you hold for me a Warranty Deed from: 

Robert Shippen and Jorja Shippen, dba Shippen Construction 

You are authorized and instructed to issue the specified title insurance policy or policies, in the specified amounts, 
to-wit: 

OWNERS EAGLE $272,000.00 LENDERS EAGLE $ 
OWNERS STANDARD$ OWNERS EXTENDED $ 
LENDERS STANDARD $ LENDERS EXTENDED $217,600.00 
on the property described on attached Order No.: 218469-RI 

Showing title vested in: William S. Goodspeed and Shellee B. Goodspeed 

Subject to: 
1. Paragraphs 1-9, 11, 12 of Schedule '8' of Owner's Commitment for TItle Insurance Order No. 218469-RI, 
dated June 18, 2007, Revision No.1, a copy of which is attached hereto. 

2. Additional documents creating exceptions that will be recorded at the time of dosing: 

new Deed of Trust 

I have read the above referenced preliminary title commitment and approve the policy of title 
insurance to be ~ued as ~d by instructions to include the above vesting and exceptions: 

'''YO'' In ... JA 9JY 

; 
I 



Seller{s) and 
Agreement dated JI 
outside of this escrow. 

acknowledge that all contingendes 
16, 2007 and addendums dated I have been 

on the Buy/Sell 
o.er satisfied or negotiated 

Seller Initials: ~>,-__ 

I 'II ~C' 
Buyer initials: LJ_1__ ~ 

PRORATE AND/OR ADJUST THE FOLLOWING AS OF 07/02/2007 
-CHECK THOSE WHICH APPLY-

_x_ L 

2. 

Taxes based on the amount of the tax statement set forth below under type of taxes for 
the year therein specified of the Tax Collector which has been issued prior to the close of 
escrow. No liability is assumed for the errors, omissions, and/or changes in the amount 
of the General County Taxes assessed on real and personal property by the County 
Assessor and/or Taxing Authority. (If the amount of the new tax bill issued by the Tax 
Collector after the dose of escrow is more or less than the amount used for proration 
purposes, the difference, if any, will be adjusted by the parties herein outside of 
escrow.) Sellers are to FORWARD to buyers any present or future tax bills on 
property herein. TYPE OF TAXES: [ X] Real Property 2006 [ ) Mobile Home [ ) 
Personal Property 
Rents/Security Deposits 

3. Condo or Homeowner's Association Dues 

4. City Water/Sewer 

5. City/County SID's (State Specific) 

6. Other 

Seller initials: r=\J-­
LOAN CALCULATIONS/PAYOFFS 

Buyer initials: ~&~ 

Loan amounts shown in seller(s) and buyer(s) settlement statements were determined from information provided 
to First American TItle Company by the lender, or escrow provider, copies of which are available to the parties for 
inspection. Any inaccuracies or deficiencies in the calculation of these amounts by the lender or escrow provider 
remain the responsibility of the party legally obligated thereunder. 

Seller initials: Iv' Buyer initials: Mit 

WATER RIGHTS 
The parties acknowledge that First American TItle Company is not responsible for the transfer of any water, or 
water rights. 

I hereby agree to hold you harmless from the failure of the transfer of water to myself regardless of the reason 
or cause. If any transfer of water is being done, it is an accommodation for me. I understand that you have not 
made a search of the water rights to this land. I further understand that you are not making any representation 
and warranty concerning said water rights. ~ _ / 

Seller initial's: ~'¥- Buver Initials:~ ~ 
First American TItle Company is hereby authorized and instructed to insert appropriate addresses on any and all 
documents generated by this escrow, that mayor may not have been previously signed by buyers and/or sellers 
herein. 

GENERAL PROVISIONS 

I 



Escrow Holder may in~ertain additional costs on behalf of the parties for )l"""(!ces performed by third party 
providers. The fees c. ;d by Escrow Holder for such services may include .lrk up over the direct cost of 
such services to reflect lIle averaging of direct, administrative and overhead charges of Escrow Holder for such 
services. 

RECONVEYANCE 
. In the event a lender who is paid in full in connection with this escrow, fails to timely forward the paid Note and a 

request for reconveyance of the paid Deed of Trust, the escrow holder acting as trustee and title insurer may use 
the procedures outlined in state statutes and regulations to effect a reconveyance of the Deed of Trust. Among 
other provisions of this chapter is the following: "The reconveyance of a trust deed pursuant to this chapter shall 
not itself discharge any personal obligation that was secured by the trust deed at the time of its reconveyance." 

DEPOSIT OF FUNDS AND DISBURSEMENTS 
All disbursements shall be made by your check. You are authorized not to dose escrow or disburse until good 
funds, as provided for in state statutes and regulations have been confirmed. All funds received in this escrow 
shall be deposited in one or more of your general escrow accounts with any bank doing business in said State 
may be transferred to any other general escrow account or accounts. Upon specific instructions from all parties 
to this escrow, you may hold funds as otherwise instructed herein. 

CLOSE OF ESCROW 
The expression "dose of escrow" means the date on which instruments referred to herein are filed for record 
unless otherwise indicated herein. Recordation of any instrument delivered through this escrow, if necessary or 
proper in the issuance of a policy of title insurance called for, is hereby authorized. 

AUTHORIZATION TO FURNISH COPIES 
You are to only furnish a copy of these instructions, amendments thereto, dosing statements and/or any other 
documents deposited in this escrow, to the lender or lenders, the real estate broker or brokers and/or the 
attorney or attorneys involved in this transaction upon request of such lenders, brokers or attorneys. 

CONFLICTING DEMANDS OR CLAIMS 
Should you, before or after the close of escrow, receive or become aware of any conflicting demands or claims 
with respect to this escrow or the rights of any of the parties hereto, or any money or property deposited herein 
or affected hereby, you shall have the right to discontinue any or all further acts on your part until such conflict is 
resolved to your satisfaction, and you shall have the further right to commence or defend any action or 
proceedings for the determination of such conflict. The provisions herein shall include, but are not limited to, 
conflicting demands or disputed claims relating to the real estate commissions and/or brokerage fees. 

ATTORNEYS FEES, COST [SUIT IN INTERPLEADER 
The parties hereto jointly and severally agree to pay all costs, damages, judgments and expenses, including 
reasonable attorney's fees suffered or incurred by you in connection with, or arising out of this escrow, including, 
but without limiting the generality of the foregoing, as suit in interpleader brought by you. The parties expressly 
agree that you, as escrow holder, have the absolute right, at your election, to file an action in Interpleader. You 
are authorized to deposit with the Oerk of Court all documents and funds held in this escrow. 

RIGHT OF CANCELLATION 
If any party to this escrow elects to cancel these instructions because of the failure of any party to comply with 
any of the terms hereof within the time limits provided herein, said party so electing to cancel shall deliver a 
written notice to the other party and escrow agent demanding that said other party comply with the terms hereof 
within ten days from the receipt of said notice by escrow agent that these instructions shall hereupon become 
canceled. When the written notice is delivered to escrow agent by the party so electing to cancel, escrow agent 
shall within 5 days thereafter send a copy of said notice to the other party in the manner provided by law and the 
usual practices of the escrow agent. In the event said other party shall fall within said ten day period to comply 
with all of the terms hereof, these instructions shall become canceled and escrow agent is thereupon authorized: 
(a) first, to pay to the party electing to cancel any eamest money deposited hereunder by said other party, after 
deducting any charges: (b) second, to pay to said other party, any other money deposited hereunder by said 
other party, after deducting any charges rernainlng unpaid; (c) third, to pay to the party electing to cancel, any 
money deposited by said party, after deducting any charges remaining unpaid; and (d) fourth, to return all 



documents deposited 
one party, which shall 

LEGAL ADVICE 

to the party who delivered the same except 
"canceled" and retained in the files of pc;r·rnv ..... 

executed by more than 

Both Seller and Buyer acknowledge by their Signatures hereon the following: I have been specifically informed 
that First American Title Company (hereinafter deSignated as "First American Title Company") is not licensed to 
practice law and no legal advice has been offered by First American Title Company or any of its employees. I 
have been further informed that First American Title Company is acting only as escrow agent and that it is 
forbidden by law from offering advice to any party regarding the merits of this escrow transaction or the nature 
of the instruments utilized, and that it has not done so. I have not been referred by First American Title 
Company to any named attorney or attorneys or discouraged from seeking advice of any attorney, but have 
been requested to seek legal council of my own choosing at my own expense, if I have doubt concerning any 
aspect of this transaction. 

PREPARATION OF FORM DOCUMENTS 
I further declare all instruments to which I am a party, if prepared by First American Title Company, have been 
prepared under the direction of my attorney, agents acting in my behalf, or myself, at my direction or 
request, and particularly declare that copying legal descriptions from title reports onto forms of deeds, etc., or 
reforming of legal descriptions or agreements, is or will be solely at my direction or request. 

PERSONAL PROPERTY TAXES 
No examination or insurance as to the amount or payment of personal property taxes is required unless 
Specifically requested. 

TAXPAYER REPORTING INFORMATION 
The Seller(s) acknowledges that Federal Law requires First American Title Company to report this transaction to 
the Internal Revenue Service on Form 1099. 

FACSIMILES/ELECTRONIC DOCUMENT DEUVERY 
In the event Seller and/or Buyer utilize facsimile or electroniCl'llly transmitted documents, Seller and Buyer agree 
to accept and instruct First American "Title Company to rely upon documents as if they bore original signatures. 
Seller and Buyer agree to provide·the documents bearing the Original signatures within 5 days of transmission. 
Seller and Buyer acknowledge and agree that any documents necessary for recording may not be accepted by the 
County Clerk and Recorder, with facsimile or electronically transmitted signatures, thus delaying the close of 
escrow. 

AMENDMENTS TO ESCROW INSTRUCTIONS 
Any amendments of and/or supplements to any instructions must be in writing. If any "Earnest Money 
Agreements,· "Receipt and Agreements to Purchase" or the like are attached to these instructions and one or 
more terms of said agreements conflict with or vary from these instructions, these Instructions shall nevertheless, 
control. 



We have been 

Dated: 

Address: 

adequate time and opportunity to read 
documents referred to therein. 

.a19 UUI U\ ;;; 09 Eas~ 3109 
Rigby, 10 83442 

SELLER(S): Robert Shippen and Jorja Shippen 

~"'r<:t:'lnrl these escrow 

I/We approve of the foregoing instructions, agree to be bound thereof, and agree to sell and will deliver to you 
papers, instructions and/or funds required from me within the time limits spedfied herein, which you are 
authorized to deliver when you can issue your policy of title insurance as set forth above. You are instructed to 
use the money and record the instruments to comply with said escrow instructions and to pay all encumbrances 
of record necessary, without further approval including prepayment penalties to show title as herein provided. I 
agree to pay your usual sellers escrow fee, drawing of documents and such other charges which are advanced for 
my account regardless of the consummation of this escrow. I also agree to pay the policy of title insurance 
premium a q recording fe which are properly chargeable to me. 

/) .' // /. rLC: 

Address: CS I g t-.1. ~~:::O t::.- • 

g\wy, 10 ?;3t!4'l 
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. EXHIBIT "E" 

EXHIBIT "E" 



To: 

First American Title Company 
110 N. Clark Street, Rigby, ID 83442 

Phone (208)745-8715 - Fax (208)745-8716 

Citimortgage, Inc. 

Escrow Officer: Darcl Moore 
Title Officer: Mandi Foster 

100 Galleria Officentre Ste. 300 
Southfield, MI 48034 

Attn: Cecilia Garibay 

Your Ref: 002004463410 

Order No.: 

Re: Property Address: 3709 East 319 North, RigbYI ID 83442 

COMMITMENT FOR TITLE INSURANCE 
Issued by 

FIRST AMERICAN TITLE INSURANCE COMPANY 
Agreement to Issue Policy 

We agree to issue a policy to you according to the terms of this Commitment. 

218469-RI 

When we show the policy amount and your name as the proposed insured in Schedule A, this 
Commitment becomes effective as of the Commitment Date shown in Schedule A. 

If the Requirements shown in this Commitment have not been met within six months after the 
Commitment Date, our obligation under this Commitment will end. Also, our obligation under this 
Commitment will end when the Policy is issued and then our obligation to you will be under the Policy. 

Our obligation under this Commitment is limited by the following: 
The Provisions In Schedule A. 
The Requirements in Schedule B-1. 
The Exceptions in Schedule B-Il. 
The Conditions. 

This Commitment is not valid without Schedule A and Section 1 and 2 of Schedule B. 

First American Title Insurance Company 

Attest: __ -!..;/J1:...-'-./_,<-~....:~,-. ~I..=-:;.f-_/~--::-w_v ___ Secretary 
Countersigned 

First American 11t1e Company 

'/', ~ /r:-.-.. / -rf~-



,,-...., ;-..." 
ALTA Plain Language Commitment F .1 

INFORMATION 

The TItle Insurance Commitment is a legal contract between you and the Company. It is issued to show 
the basis on which we will issue a Title Insurance Policy to you. The Policy will insure you against certain 
risks to the land title, subject to the limitations shown in the Policy. 

The Company will give you a sample of the. Policy form, if you ask. 

The Policy contains an arbitration clause. All arbitrable matters when the Amount of Insurance is 
$2,000,000 or less shall be arbitrated at the option of either the Company or you as the exclusive remedy 
of the parties. You may review a copy pf the abritration rules at http://www.alta.org/. 

The Commitment is based on the land title as of the Commitment Date. Any changes in the land title or 
the transaction may affect the Commitment and the Policy. 

The Commitment is subject to its ReqUirements, Exceptions and Conditions. 

THIS INFORMATION IS NOT PART OF THE TITLE INSURANCE COMMITMENT. YOU SHOULD READ THE 
COMMITMENT VERY CAREFULLY. 

TABLE OF CONTENTS 

Page 

AGREEMENT TO ISSUE POUCY 

SCHEDULE A 
1. Commitment Date 
2. Polices to be Issued, Amounts and Proposed Insureds 
3. Interest in the Land and Owner 
4. Description of the Land 

SCHEDULE 6-1 -- REQUIREMENTS 

SCHEDULE B-II -- EXCEPTIONS 

CONDmONS 



SECOND COMMITMENT 
SCHEDULE A 

1. Commitment Date: June 18, 2007 at 7:30 A.M. 

2. Policy or Policies to be issued: 

Page 3 of9 

POlicy Amount Premium Amount 

Owner's Policy 

Eagle Protection (10/17/98) Form 1490 EAGLE $ 272,000.00 

with applied credit of 
Proposed Insured: 
William S. Goodspeed and Shellee B. Goodspeed 
Breakdown of Owner's Premium 
Base Rate 

Additional Eagle Premium 

Loan Policy 
Extended loan Policy (06/17/06) Form 1056-06 $217,600.00 

$1,185.54 

$47.56 

$1,121.00 

$112.10 

$362.70 
with applied credit of $ None 
Proposed Insured: 
Citimortgage, Inc., its successors and assigns as their interests may appear as 
defined in Paragraph lea) ofthe Conditions and Stipulations of this pOlicy. 

Endorsements: 9-06, 22-06, 8.1-06 $ 50.00 

3. A fee simple interest in the land described in this Commitment is owned, at the Commitment 
Date by: 

Robert Shippen and Jorja Shippen, dba Shippen Construction 

4. The land referred to In this Commitment is described as follows: 

Lot 7, Block 2 Woodhaven Creek Estates, Division No.1, Jefferson County, Idaho, as 
shown on the plat recorded November 29, 2004, as Instrument No. 335643. Affidavit 
of Correction recorded February 3, 2005, as Instrument No. 337151. 

The records of Jefferson County disclose the above property address as: 3709 East 319 North, 
Rigby, ID 83442 
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SCHEDULE B-SECTION I 

REQUIREMENTS 

The following requirements must be met: 

(a) Pay the agreed amounts for the interest in the land and/or the mortgage to be insured. 

(b) Pay us the premiums, fees and charges for the policy. 

(c) Documents satisfactory to us creating the interest in the land and/or the mortgage to be insured 
must be signed, delivered and recorded. 

(d) You must tell us in writing the name of anyone not referred to in this Commitment who will get 
an interest in the land or who will make a loan on the land. We may then make additional 
requirements and exceptions. 

(e) Release(s) or Reconveyance(s) of items(s) 6. 

(f) We require proof that an improved one-ta-four family or condominium residence is located on the 
property. That proof may be in the form of a Certificate of Occupancy or a Certificate of 
Completion from the proper governmental authority. 

(g) Pursuant to Regulation 25, of the Department of Insurance we cannot delete Paragraph 6 until 
we have reviewed and approved the following: 
1. Lien subordinations from the sub-contractors for work done. 
2. Contractors Disclosure Statement whiCh provides a list of all subcontractors, materialmen 

and rental equipment providers. 
3. Lien releases for all work and/or materials furnished on the project up to the time of 

recording the deed of trust to be insured. 
4. Indemnity agreement to be executed by the general contractor and/or record owner. 
5. Finandal statement of the general contractor and/or record owner. 

Please have the general contractor and/or record owner contact the title department for details 
on the above requirement. 



SCHEDULE B -SECTION II 
EXCEPTIONS 

Page 5 of 9 

Any pojicy we issue will have the following exceptions unless they are taken care of to our satisfaction. 

1. Any rights, interests or claims of parties in possession and any facts about the land that an 
inspection or inquiry of parties in possession would disclose and that are not shown by the Public 
Records. 

2. Any easements or liens or rights to lien for medical indigent services and for any liens, or rights 
to lien, for services, labor or material theretofore or hereafter furnished, imposed by law and not 
shown by the Public Records. 

3. 2007 taxes are an accruing lien, not yet due and payable until the fourth Monday in November 
of the current year. The first one-half is not delinquent until after December 20 of the current 
year, the second one-half is not delinquent until after June 20 of the following year. 
Taxes which may be assessed and entered on the property roll for 2006 with respect to new 
improvements and first occupancy, which may be included on the regular property, which are an 
accruing lien, not yet due and payable. 

General taxes as set forth below. Any amounts not paid when due will accrue penalties and 
interest in addition to the amount stated herein: 

Year 

2006 

Original Amount 

$173.90 

Amount Paid Parcel Number 

$173.90 

Homeowners Exemption is not in effect for 2006. 
Qrcuit breaker Is not In effect for 2006. 

RP007560020070A 

. Covers 

Bare Lot Only 

4. All matters, covenants, conditions, restrictions, easements and any rights, interests or claims 
which may exist by reason thereof, disclosed by the recorded plat of said subdivision, recorded 
November 29, 2004, as Instrument number 335643, and disclosed by Affidavit of Correction 
recorded February 3, 2005, as Instrument No. 337151, but deleting any covenant, condition or 
restriction indicating a preference, Hmitation or discrimination based on race, COIOf, religion, sex, 
handicap, familial status, or national origin to the extent such covenants, conditions or 
restrictions violate 42 USC 3604(c). 

5. Covenants, Conditions and Restrictions recorded as Instrument No. 335644 and re-recorded as 
Instrument No. 339346, and Covenants, Conditions and Restrictions recorded as Instrument No. 
339694, and Amendment recOrded as Instrument No. 341657, but omitting any covenant, 
condition or restriction based on race, color, religion, sex, handicap, familial status, or national 
Origin to the extent that such covenants, conditions or restrictions violate 42 USC 3604(c). 

6. Deed of Trust dated August 30, 2005, to secure an original indebtedness of $40,000.00, and any 
other amounts and/or obligations secured thereby 
Recorded: September I, 2005, as Instrument No. 342206 
Grantor: Robert Shippen and Jorja Shippen, husband and wife 
Trustee: Rrst American TItle Company 
Benefidary: Paul Jenkins and Rosemary Jenkins 

7. Member Service Agreement Agreement upon the terms, conditions and provisions contained 
therein: 
Parties: Shippen Construction and Effluent Technologies, Inc. 
Recorded: April 24, 2006, Instrument No. 348023 



Page 6019 

8. The effe~any, of Deed of Reconveyance by AHiance TItle and It''''''''\w Corp., recorded May 22, 
2007, as' :ument No. 358688. This Deed of Reconveyance iSI Jeed of Trust recorded as 
Instrument No. 342206. However, the original trustee of said Deed of Trust was First American 
TItle Company. 
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,..-... INFORMATIONAL NOTES 

A. As an accommodation and not part of this commitment, no liability is assumed by noting the 
following conveyances describing all or a part of the subject property, which have been recorded 
within the last 24 months: None 

B. Other than as shown in Schedule B; we find no Judgment Liens, State Tax liens, Federal Tax 
Liens or Child Support Liens of record which attach to the name( s) or interest of the vested 
owner and/or proposed insured owner/borrower. 

C. Pursuant to the State of Idaho Insurance Regulations: A cancellation fee will be charged on all 
cancelled orders, unless notffled to the contrary, all orders shall be cancelled and a billing sent 
within 6 months of the effective date on the commitment. 
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CONDITIONS 

1. DEFINITIONS 
(a)"Mortgage" means mortgage, deed of trust or other security instrument. 
(b)"Public Records· means title records that give constructive notice of matters affecting your title 
according to the state statutes where the land is located. 

2. LATER DEFECTS 
The Exceptions in Schedule B - Section II may be amended to show any defects, liens or encumbrances 
that appear for the first time in the public records or are created or attach between the Commitment 
Date and the date on which all of the Requirements (a) and (c) of Schedule B - Section I are met. We . 
shall have no liability to you because of this amendment. 

3. EXISTING DEFECTS 
If any defects, liens or encumbrances existing at Commitment Date are not shown in schedule B, we may 
amend Schedule B to show them. If we do amend Schedule B to show these defects, liens or 
encumbrances, we shall be liable to you according to Paragraph 4 below unless you knew of this 
information and did not tell us about it in writing. 

4. LIMITATlON OF OUR LIABIUTY 
Our only obligation is to issue to you the Policy referred to in this Commitment, when you have met its 
Requirements. If we have any liability to you for any loss you incur because of an error in this 
Commitment, our liability will be limited to your actual loss Cllused by your relying on this Commitment 
when you acted in good faith to: 

Comply with the Requirements shown in Schedule B - Section I 
or 
Eliminate with our written consent any Exceptions shown in Schedule B - Section II. 

We shall not be liable for more than the Policy Amount shown In Schedule A of this Commitment and our 
liability is subject to the terms of the Policy form to be Issued to you. 

5. CLAIMS MUST BE BASED ON THIS COMMITMENT 
Any daim, whether or not based on negligence, which you may have against us concerning the title to 
the land must be based on this commitment and is subject to its terms. 



First American Title Company 
110 N. Clark Street, Rigby, 10 83442 

Phone (208)745-8715 - Fax (208)745-8716 

PRIVACY POLICY 
We Are Committed to Safeguai'ding customer Information 

Yage ':.:I or ':J 

In order to better serve your needs now and in the future, we may ask you to provide us with certain information. We understand 
that you may be concerned about what we will do with such information - particularty any personal or finandal information. We 
agree that you have a right to know how we will utilize the personal information you provide to us. Therefore, together with our 
parent company, The First American Corporation, we have adopted this Privacy Policy to govern the use and handling of your 
personal information. 

Applicability 

This Privacy Policy governs our use of the information which you provide to us. It does not govern the manner in which we may 
use information we have obtained from any other source, such as inforrnation obtained from a public record or from another person 
or entity. First American has also adopted broader guidetines that govern our use of personal information regardless of its source. 
First American calls these guidelines its Fair Information Values, a copy of which can be found on our website at www.firstam.com. 

Types of Information 

Depending upon which of our services you are utilizing, the types of nonpublic personal information that we may collect indude: 

Information we receive from you on applications, forms and in other communications to us, whether in writing, in person, 
by telephone or any other means; 

Information about your transactions with us, our affiliated companies, or others; and 

Information we receive from a consumer reporting agency. 

Use of Information 

We request information from you for our own legitimate business purposes and not for the benefit of any nonaffiliated party. 
Therefore, we will not release your information to nonaffiliated parties except: (1) as necessary for us to provide the product or 
service you have requested of USj Or (2) as permitted by law. We may, however, store such information indefinitely, induding the 
period after which any customer relationship has ceased. Such information may be used for any internal purpose, such as quality 
control efforts or customer analysis. We may also provide aR of the types of nonpublic personal information listed above to one or 
more of our affitiated companies. Such affiliated companies Include financal service providers, such as title insurers, property and 
casualty insurers, and trust and investment advisory companies, or companies involved in real estate services, such as appraisal 
companies, home warranty companies, and escrow companies. Furthermore, we may also proVide all the information we collect, as 
described above, to companies that perform marketing services on our behalf, on behalf of our affiliated companies, or to other 
finandal institutions with whom we or our affiliated companies have joint marketing agreements. 

Former Customers 

Even if you are no longer our customer, our Privacy Policy will continue to apply to you. 

Confidentiality and Security 

We will use our best efforts to ensure that no unauthorized parties have access to any of your information. We restrict access to 
non public personal information about you to those individuals and entities who need to know that information to provide products or 
services to you. We wUl use our best efforts to train and oversee our employees and agents to ensure that your information will be 
handled responsibly and in accordance with this Privacy Policy and First American's Fair Information Values. We currently maintain. 
physical, electronic, and procedural safeguards that comply with federal regulations to guard your nonpublic personal information. 

© 2001 The First American Corporation • All Rights Reserved 
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Customer Reference No: 
ATEC Reference No. I 

J..\. 
ALLIANCE 
rill-it. ESCROW COlt'. 

Instrument # 358688 
RIGBY, JEFFERSON,IOAHO 

358688 

2007..05·22 02:08:00 No. of Pages: 1 
Rec;on:led for : ALUANce TITLE & ESCROW 
CHRISTINE BOULTER ~,l Fee: 3.00 
Ex-Oflclo Reconter Oepuly_~ ...... :.:..-_____ _ 
Ind<oz 10: ReCOHIIEYANCE 

DEED OF RECONVEYANCE 

Pursuant to a written request made by the beneficiary, the undersigned, as trustee in the deed of trust executed 
by 

Robert Shippen and Jorja Shippen, husband and wife 

to Paul Jenkins and Rosemary Jenkins recorded September 1, 2005 as Instrument No 342206 Records of 
Jefferson County, Idaho, does hereby GRANT and RECONVEY unto the parties LEGALLY ENTITLED 
THERETO, without warranty, all the estate and interest derived t the trustee under.said deed of trust, in the 
lands therein described. p'. 

May 22, 2007 
BY __ ~~~-r ________________ __ 

/ 
, a Notary Public in and for said state, 

'( ....... -S:-.c,~;...::.*~::-..lot:I1t.l..L..l....i"-lo,.;::::-.---- known to me to be the 
~ ofthe Corporation, and acknowledged to me that pursuant to a 

Resolution of the Board of Directors, he/she executed the foregoing in said C r~tion name. 
IN WITNESS WH. EREOF, I have hereunto set my a a d t) leI 'I the day and year in this 
certificate first above written. \\\\11"'""'11, I 

\\\ I • 

.. ' .".~ .. ~ r ',. ~!=","d<,,::' :-:.~:"-::--:--::::---:::---__ _ 
~ ~:~~ ••••••• ,r ; ••••••••. ~:,: o~T?' blic for the State of 

~. t· r"" 0 '; <;:: eSldmg at: ResIding In Jl'tf~rs~n COU£~9 
'. § ~ l:::. Commission Expires: CommisS.ion Explies. 08-1 

;- ::;, i _) .. o '"'t" .: .... 

............................ ~~~;. . . , 
'''~~I \\-.\,. 

"I:/HIII\\I' 

.. _ ... _._--------------

/

/'I 
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RECORDING REQUE'"'"':D BY 
First American Title Company 

AND WHEN RECORDED MAIL TO: 
First American Title Company 
110 N. Clark Street 
Rigby, ID 83442 

File No.: 218469-RI (dm) 

Instrument # 359999 
RIGBY JEFFERSON. IDAHO 
2007-07-03 01:50:00 No. of Pages: 2 
Recorded for: FIRST AMERICAN TITLE 

BOULTER t I _ Fee: 6.00 
CHRISTINE V-
Ex-Officio Recorder Deputy-,~ ______ _ 
Index to: WARRANTY oeeD 

S ace Above This Une for Recorder's Use Onl 

WARRANTY DEED 

Date: June 29, 2007 

For Value Received, Robert Shippen and Jorja Shippen, dba Shippen Construction, hereinafter 
called the Grantor, hereby grants, bargains, sells and conveys unto William S. Goodspeed and 
Shellee B. Goodspeed, husband and wife, hereinafter called the Grantee, whose current address is 
3709 East 319 North, Rigby, 10 83442, the following described premises, situated in 
Jefferson County, Idaho, to-wit: 

lot 7, Block 2 Woodhaven Creek Estates, Division No.1, Jefferson County, Idaho, as shown 
on the plat recorded November 29, 2004, as Instrument No. 335643. Affidavit of Correction 
recorded February 3, 2005, as Instrument No. 337151. 

SUBJECT TO all easements, right of ways, covenants, restrictions, reservations, applicable building and 
zoning ordinances and use regulations and restrictions of record, and payment of accruing present year 
taxes and assessments as agreed to by parties above. 

TO HAVE AND TO HOLD the said premises, with its appurtenances, unto the said Grantee, and to the 
Grantee's hetrs and assigns forever. And the said Grantor does hereby covenant to and with the said 
Grantee, that the Grantor is the owner in fee simple of said premises; that said premises are free from all 
encumbrances except current years taxes, leviesl and assessments, and except U.S. Patent reservations, 
restrictions, easements of record and easements visible upon the premisesl and that Grantor will warrant 
and defend the same from all claims whatsoever. 

RECEIVED BY 
ASSESSOR 

Forp1~NG 
date ~ u::l ___ Time 

I 



Date: 06/29/2007 

STATE OF Idaho ) 
55, 

COUNTY OF Jefferson ) 

Warranty Deed 
- continued 

File No.: 218469-RI (dm) 

~t..p,,~ 
Jo 'a 'n 1 

On this .::I--day of July, 2007, before me, a Notary Public in and for said State, personally appeared 
Robert ShiPj)en and Jorja Shippen, known or identified to me to be ~erson(s) whose name(s) is® 

subscribed to the within instrument, and acknOWI"C ~ed the same. 

DARe I MOORE 
NOTARY PUBLIC 
STATE OF IDAHO 

Notary Public f~State of Idaho 
Residing at: y, 10 
My Commission Expires: q, 2..3>- 2f..:j 0 

Page 2 of 2 



WESTON S. DAVIS, ESQ (ISB No. 7449) 
NELSON HALL PARRY TUCKER, P.A. 
490 Memorial Drive 
Post Office Box 51630 
Idaho Falls, Idaho 83405-1630 
Telephone (208) 522-3001 
Fax (208) 523-7254 
Attorneys for Plaintiff 

f'l' " . ,) C'rp 14 "''':: I L oJ ••. 

I ".', :,(il,lt\ T 
_J 1 ; ; •. , '. < J. f' (1 

LFFExS()1i CGIlHTf. JD"H) 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and 
SH ELLEE BETH GOODSPEED, husband and I 

. Ii I 
Wl e, i 

Plaintiffs, 

vs. 

SHlPPEN CONSTRUCTION, INC., an Idaho 
corporation, and ROBERT and JORJA 
SHIPPEN, husband and wife, 

Defendants. 

I 

Case No.: CV-09-015 

NOTICE OF HEARING 

PLEASE TAKE NOTICE that on the 28th day of September, 2009, at 2:00 p.m., of said day, 

or as soon thereafter as counsel can be heard in the above court, in Rigby, Jefferson County, Idaho, 

Plaintiffs will call up for hearing Plaintiffs' Motion to Deem Admitted Plaintiffs Requests for 

Admission to Defendants and Plaintiff s Motion to Amend Complaint before the Honorable Gregory 

Moeller, District Judge. 

DA TED this 1 day of September, 2009. 

WSONs.DA VIS, ESQ. 

NOTICE OF HEARING - 1 

! 
I 
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CERTIFICATE OF SERVICE 

I hereby certify that I served a true copy of the foregoing document upon the following this 
~ day of September 2009, by hand delivery, mailing with the necessary postage affixed thereto, 
facsimile, or overnight mail. 

;K(Mailing 

Robin D. Dunn 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, ID 83442-0277 

Hon. Greg Moeller 
Madison County Courthouse 
P. O. Box 389 
Rexburg, ID 83440 

[ ] Hand Delivery 

:t:>tFax 
[ ] Overnight Mail 

L:\wsd\- Clients\ 741 J.I Goodspeed\Amend Complaint (NoH). wpd 

NOTICE OF HEARING - 2 



WESTON S. DAVIS, ESQ (ISB No. 7449) 
NELSON HALL PARRY TUCKER, P.A. 
490 Memorial Drive 
Post Office Box 51630 
Idaho Falls, Idaho 83405-1630 
Telephone (208) 522-3001 
Fax (208) 523-7254 

A ttorneys for Plainti ff 

(.'1'1 '" I 
, • I ":: I 2 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and 
SHELLEE BETH GOODSPEED, husband and I 

'r I 
Wile, i 

Plai nti ffs, 

vs. 

SHIPPEN CONSTRUCTION, INC., an Idaho 
corporation, and ROBERT and JORJA 
SHIPPEN, husband and wife, 

Defendants. 

I 

Case No.: CV-09-015 

MOTION TO AMEND 
COMPLAINT 

COME NOW Plaintiffs, William and Shellee Goodspeed, through counsel of record 

and move the Court to grant leave to amend their Complaint. A copy of the proposed 

amended Complaint is attached hereto as Exhibit "A". 

After conducting initial discovery and inquiring into numerous documents of public 

record, it has been determined that: 

A. Defendants have stated in their responses to discovery that "Marriott Homes, 

MOTION TO AMEND PETITION FOR MODlFICA TION - 1 

-- -----------------------



Inc. [was] the builder of the residence" and "Shippen Construction Inc. did not 

work as the general contractor but as a sub-contractor for Marriot Homes." 

(Response to Interrogatory No.1). 

B. Robert Shippen stated in his Affidavit in Support of Motion to Dismiss: "The 

main contractor on this case and general contractor who caused the sale of the 

property is Marriott Homes, Inc." 

C. After inspection of public records, the purchase and sale documents, and other 

closing documents submitted with Plaintiffs Response to Converted Motion 

for Summary Judgment indicate that Robert Shippen and his wife, Jorja 

Shippen acted as individuals doing business as Shippen Construction, acted as 

husband and wife, and may have still been acting in the capacity of Shippen 

Construction, Inc., despite Mr. Shippen's statements to the contrary. 

WHEREFORE, Plaintiffs ask the Court to grant leave to amend the Complaint so it 

may include these individuals to the extent any such allegations or documented findings may 

be true. 

Plaintiffs give notice of their intent to present evidence and testimony at hearing and 

to cross examine Defendants and their affiant/witnesses. 

DA TED this -L1- day of September, 2009. 

-E:ES; 
MOTION TO AMEND PETITION FOR MODlFICA TION - 2 



CERTIFICATE OF SERVICE 

I hereby certify that I served a true copy of the foregoing document upon the following 
this ~ day of September 2009, by hand delivery, mailing with the necessary postage affixed 
thereto, facsimile, or overnight mail. 

[v] Mailing 

Robin D. Dunn 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, ID 83442-0277 

[ ] Hand Delivery 
js[Fax 
[ ] Overnight Mail 

Hon. Gregory Moeller 
Madison County Courthouse 
P. O. Box 389 
Rexburg, ID 83440 

~ s:=- :s-_.-
ESTO: s. DAVIS, ESQ. 

L:\wsd\- Clients\741 1.1 Goodspeed\Amend Complaint (Motion).wpd 
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WESTON S. DAVIS, ESQ (ISB No. 7449) 
NELSON HALL PARRY TUCKER, P.A. 
490 Memorial Drive 
Post Office Box 51630 
Idaho Falls, Idaho 83405-1630 
Telephone (208) 522-3001 
Fax (208) 523-7254 

Attorneys for Plaintiff 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and 
SHELLEE BETH GOODSPEED, husband and : 
wifu, . 

Plaintiffs, 

vs. 

SHIPPEN CONSTRUCTION, INC., an Idaho 
corporation, ROBERT and JORJA SHIPPEN, 
husband and wife, ROBERT and JORJA 
SHIPPEN, dba SHIPPEN CONSTRUCTION, 
ROBERT SHIPPEN, an individual, and 
MARRIOTT HOMES, LLC. 

Defendants. 

Case No. : CV-09-015 

AMENDED COMPLAINT 

COMES NOW Plaintiffs, as and for a claim for relief, plead and allege as follows: 

1. That Plaintiffs, WILLIAM SHAWN and SHELLEE BETH GOODSPEED, are 

bona fide residents of the State ofIdaho who reside in Jefferson County. 

2. That Defendant, SHIPPEN CONSTRUCTION, INC., is an Idaho corporation in 

good standing with the State ofIdaho. 

3. That Defendants, ROBERT and JORJA SHIPPEN, are a bona fide residents of 

AMENDED COMPLAINT - 1 



the State of Idaho who reside in Jefferson County. 

4. That Defendant, MARRIOTT HOMES,LLC, is an Idaho Corporation in good 

standing with the State of Idaho. 

5. That the subject property of this litigation, namely, 3709 East 319 North, Rigby, 

Idaho, is located in Jefferson County. 

6. That both jurisdiction and venue are proper in this action. 

7. That pursuant to Idaho Code § 6-2503, Plaintiffs served written notice of the 

ensuing claim on the construction professional, Shippen Construction, Inc., and Robert Shippen, 

by mailing a copy to Robert Shippen by certified mail on the Idaho corporation's registered 

agent. Attached hereto as Exhibit "A" is a copy of such attempt to comply with the Notice and 

Opportunity to Repair Act, together with a acknowledgment of receipt. 

8. Plaintiffs received a letter from Dunn Law Offices, PLLC on November 19,2008, 

which volunteers to accept service of a complaint against Defendants, lists defenses Defendants 

will raise if a complaint is filed (none of which notity Plaintiffs that they have allegedly 

attempted to sue the wrong entity), and fails to assert any willingness to repair or remedy the 

construction defect. Plaintiffs therefore have brought this action against Defendants in 

compliance with the Act. 

9. That, upon information and belief, Marriott Homes, LLC is a closely held limited 

liability company wherein Robert and Jorja Shippen are the only members or constitute a 

majority of the members in the company. Additionally, Robert Shippen is the registered agent 

for Marriott Homes, LLC, and Marriot Homes, LLC shares the same physical address as 

Shippen Construction, Inc. Therefore, Marriott Homes, LCC was also on notice of the ensuing 

AMENDED COMPLAINT - 2 
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claim prior to its filing. 

COUNT ONE: BREACH OF EXPRESS WARRANTY 

10. Plaintiffs hereby incorporate and re-allege paragraphs 1 - 9 and further plead 

and allege as follows: 

11. On June 17,2007, Plaintiffs and Defendants (Shippen Construction, Inc.; 

and/or Robert and Jorja Shippen, husband or wife; and/or Robert and Jorja Shippen d/b/a 

Shippen Construction; and/or Robert Shippen; and/or Marriott Homes, LLC) entered a real 

estate contract for the purchase and sale of a residence and real property commonly referred 

to as 319 N. 3709 E., Rigby, ID 83442 (hereinafter "the Property"). This purchase and sale 

agreement was amended on June 18, 2007 and then again on July 2, 2007. 

12. The Purchase and Sale Contract expressly extends a builder's warranty on the 

Property for a minimum of one year. 

13. Additionally, on August 8,2006, Defendants, through its/their authorized 

agents, listed the Property for sale on the Multiple Listing Service (hereinafter "MLS") in 

Idaho. 

14. That MLS listing specifically stated twice that the Property had never had sub 

water flooding issues, when in fact it had. 

15. That MLS listing also stated twice that the Builder would install a leaching 

system to give the buyer peace of mind against flooding. 

16. The MLS listing served as an express warranty, warranting that the Property 

had never flooded and would not flood. 

17. After the Plaintiffs' July 2, 2007 purchase of the Property, they learned from a 

neighbor that the Property's basement had flooded in August of2006, contrary to the 

AMENDED COMPLAINT - 3 



representation in the MLS listing. 

18. Despite the installment of a leaching system, the Property flooded again in 

August of2007 and September of2007 (within the one year warranty period) and continues 

to flood frequently from seeping groundwater today. 

19. The express warranties were therefore breached to the extent the Defendants 

misrepresented that the house had not flooded and would not flood. 

20. These express warranties were further breached when the house flooded in 

August and September of2007 and thereafter, subsequent to the time of the sale. 

21. As a result of this flooding, Plaintiffs have suffered damages in an amount in 

excess of $1 0,000, which shall be proven at trial. 

COUNT TWO: BREACH OF IMPLIED WARRANTY 

22. Plaintiffs hereby incorporate and re-allege paragraphs 1 - 21 and further plead 

and allege as follows: 

23. Implied in every newly constructed residence lies an implied warranty of 

habitability. Defendants (Shippen Construction, Inc.; and/or Robert and Jorja Shippen, 

husband or wife; and/or Robert and Jorja Shippen d/b/a Shippen Construction; and/or Robert 

Shippen; and/or Marriott Homes, LLC) therefore extended a implied warranty of habitability 

to Plaintiffs. 

24. That implied warranty was breached when the residence flooded in August 

and September of2007 and each time it has flooded thereafter. 

25. Such continual flooding results in the uninhabitability of the entire residence. 

26. As a result of this flooding, Plaintiffs have suffered damages in an amount in 
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excess of$IO,OOO, which shall be proven at trial. 

COUNT THREE: BREACH OF THE IMPLIED COVENANT 
OF GOOD FAITH AND FAIR DEALING 

27. Plaintiffs hereby incorporate and re-allege paragraphs 1 - 26 and further plead 

and allege as follows: 

28. Implied in every contract is a covenant of good faith and fair dealing. 

29. Defendants (Shippen Construction, Inc.; and/or Robert and Jorja Shippen, 

husband or wife; and/or Robert and Jorja Shippen d/b/a Shippen Construction; and/or Robert 

Shippen; and/or Marriott Homes, LLC) represented to Plaintiffs that the Property Plaintiffs 

were about to purchase had not flooded, when in fact it had flooded. 

30. Defendants further represented that a leaching system was installed to prevent 

snow run off and to give peace of mind against sub-water flooding. 

31. Defendants breached its/their implied covenant of good faith and fair dealing 

by misrepresenting the condition of and flooding history of the Property. 

32. As a result of this breach, Plaintiffs have suffered damages in an amount in 

excess of $1 0,000, which shall be proven at trial. 

COUNT FOUR: FRAUDULENT 
CONCEALMENT OF KNOWN DEFECT 

33. Plaintiffs hereby incorporate and re-allege paragraphs 1- 32 and further plead 

and allege as follows: 

34. Defendants (Shippen Construction, Inc.; and/or Robert and Jorja Shippen, 

husband or wife; and/or Robert and Jorja Shippen d/b/a Shippen Construction; and/or Robert 

Shippen; and/or Marriott Homes, LLC) knowingly concealed the following facts from 

AMENDED COMPLAINT - 5 



Plaintiffs: 

a) Defendants concealed the fact that the property had flooded prior to the 

sale by representing that it had not flooded. 

b) Defendants knowingly installed a sump pump under the false stated 

premise that it was intended for winter snow run off. 

35. The condition of the Property and these statements were material to the 

purchase of the Property. 

36. At the time these statements were made, Defendants knew the statements were 

false and Plaintiffs did not. 

37. Defendants intended for the Plaintiffs to rely on these statements. 

38. Plaintiffs did in fact rely on these statements. 

39. Plaintiffs' reliance was reasonable. 

40. As a proximate result of Defendants' misrepresentations, Plaintiffs suffered 

damages in excess of $1 0,000.00, in an amount to be proven at trial. 

COUNT FIVE: FRAUDULENT 
MISREPRESENTATION OF KNOWN FACT 

41. Plaintiffs hereby incorporates and re-allege paragraphs 1- 40 and further plead 

and allege as follows: 

42. Defendants (Shippen Construction, Inc.; and/or Robert and Jorja Shippen, 

husband or wife; and/or Robert and Jorja Shippen d/b/a Shippen Construction; and/or Robert 

Shippen; and/or Marriott Homes, LLC) knowingly misrepresented the following facts to 

Plaintiffs: 

a) Defendants misrepresented in their MLS listing that the Property had 
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never flooded prior to the sale, when in fact it had. 

b) Defendants misrepresented that a sump pump was installed for winter 

snow runoff, when it was actually installed to remove ground water. 

c) Defendants misrepresented that subsequent flooding in August of2007 

was the result of a nearby canal rupture. 

43. These statements were material to the purchase of the Property. 

44. At the time these statements were made, Defendants knew the statements were 

false and Plaintiffs did not. 

45. Defendants intended for the Plaintiffs to rely on these statements. 

46. Plaintiffs did in fact rely on these statements. 

47. Plaintiffs' reliance was reasonable. 

48. As a proximate result of Defendants' misrepresentations, Plaintiffs suffered 

damages in excess of$10,000.00, in an amount to be proven at trial. 

COUNT SIX: FRAUD IN THE INDUCEMENT 

55. Plaintiffs hereby incorporate and re-allege paragraphs 1 - 48 and further plead 

and allege as follows: 

56. Defendants (Shippen Construction, Inc.; and/or Robert and Jorja Shippen, 

husband or wife; and/or Robert and Jorja Shippen d/b/a Shippen Construction; and/or Robert 

Shippen; and/or Marriott Homes, LLC) knowingly misrepresented the following facts from 

Plaintiffs: 

a) Defendants misrepresented in their MLS listing that the Property had 

never flooded prior to the sale, when in fact it had. 

AMENDED COMPLAINT - 7 



b) Defendants misrepresented that a sump pump/leaching system was 

installed for winter snow runoff, when it was actually installed to 

remove ground water. 

57. The condition of the Property and these statements were material to the 

purchase of the Property. 

58. At the time these statements were made, Defendants knew the statements were 

false and Plaintiffs did not. 

59. Defendants intended for the Plaintiffs to rely on these statements to induce 

Plaintiffs to purchase the property. 

60. Plaintiffs did in fact rely on these statements. 

61. Plaintiffs' reliance was reasonable. 

62. As a proximate result of Defendants' misrepresentations, Plaintiffs suffered 

damages in excess of $1 0,000.00, in an amount to be proven at trial. 

COUNT SEVEN: UNJUST ENRICHMENT 

63. Plaintiffs hereby incorporate and re-allege paragraphs 1 - 63 and further plead 

and allege as follows: 

64. Defendants (Shippen Construction, Inc.; and/or Robert and Jorja Shippen, 

husband or wife; and/or Robert and Jorja Shippen d/b/a Shippen Construction; and/or Robert 

Shippen; and/or Marriott Homes, LLC) were unjustly enriched by obtaining the agreed upon 

purchase price of the residence of $272,000, in exchange for a house that representedly had 

no history of flooding and upon guarantees that the house would not flood. 

65. Plaintiffs detrimentally relied on Defendants' representations regarding the 
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Property. 

66. Because Defendants misrepresented the status of the house, Defendants 

obtained a higher purchase price for the house than they would have received had 

Defendants made the flooding disclosure. This resulted in unjust enrichment to the 

Defendants. 

67. But for Defendants' misrepresentation, Plaintiffs would not have even 

purchased the Property. 

68. That as a proximate result of Defendants' misrepresentations, Defendants 

were unjustly enriched in excess of $1 0,000.00, in an amount to be proven at trial. 

COUNT EIGHT: ALTER EGO 
(Veil Piercing) 

69. Plaintiffs hereby incorporate and re-allege paragraphs 1 - 68 and further plead 

and allege as follows: 

70. That defendant Robert and/or Jorja Shippen maintains such a unity of interest 

in defendants Shippen Construction, Inc. and in Marriott Homes, LLC that the individuality 

of such entities has ceased. 

71. That the fiction of a separate existence between said Robert and/or Jorja 

Shippen and said defendant entities would perpetuate fraud or an inequitable result to the 

exto;:nt Robert and/or] Olja Shippen intend to rely on corporate or limited liability status 

solely as a shield against liability of the breaches and fraud heretofore mentioned. 

72. Based on information and belief, the value of the Defendant entities has been 

filtered or siphoned to Robert and/or Jorja Shippen for personal use, rendering the viability 

of any judgment as enforceable only against Robert and/or Jorja Shippen. 
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---------------------------------------"------""--- ---- -- -- ---



73. That the damages and claims for liability (including, but not limited to, 

misrepresentation, concealment of a know defect and fraud in the inducement) sought forth 

above against Marriott Homes, LLC and/or Shippen Construction, Inc., should be imposed 

upon Robert Shippen under the theory of alter ego or corporate veil piercing. 

ATTORNEY'S FEES 

Plaintiffs have been required to retain an attorney to prosecute this action and are 

entitled to costs and attorney fees pursuant to Idaho Code §12-120 and §12-121 and I.R.C.P. 

54. Further, Plaintiffs are entitled to attorneys fees pursuant to the parties' purchase and sale 

agreement ofthe Property. In the event this matter is taken by default, Plaintiffs are entitled 

to a reasonable attorney fee of $2,500.00, and such additional amount in the event this matter 

is contested. 

WHEREFORE, Plaintiff prays for judgment as follows: 

A. That the contract for the sale of the Property be rescinded, with all title and 

obligations on the Property being reinstated to Defendants, relieving Plaintiffs of any future 

obligations on the residence; 

B. That Plaintiffs additionally be awarded money damages in an amount to reflect 

their improvements on the property in an amount in excess of $10,000 to be proven at trial; 

C. That Plaintiffs additionally be awarded money damages in an amount to reflect 

Plaintiff's efforts to mitigate the damage to the Property as a result of the flooding; 

D. That, in the event the contract is not rescinded, Plaintiffs receive damages in 

excess of$10,000.00 in an amount to be proven at trial; 

E. That in the event the contract is not rescinded, Defendants be ordered to repair 
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and restore the Property to the extent reasonably possible to ensure continuing and uninterrupted 

habitability thereof; 

F. For attorneys fees in the amount of$2,500.00 in the event this matter is taken by 

Default, and such additional amounts that may be incurred in the event this matter is contested; 

and 

G. For such other relief as the Court deems just and proper. 

DATED this __ day of September, 2009. 

WESTON S. DAVIS, ESQ. 

CERTIFICATE OF SERVICE 

I hereby certify that I served a true copy of the foregoing document upon the following this 
__ day of September 2009, by hand delivery, mailing with the necessary postage affixed thereto, 
facsimile, or overnight mail. 

[ ) Mailing 

Robin D. Dunn 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, ID 83442-0277 

[ ) Hand Delivery 
[ ] Fax 
[ ] Overnight Mail 
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Hon. Gregory Moeller 
Madison County Courthouse 
P. O. Box 389 
Rexburg, ID 83440 

WESTON S. DAVIS, ESQ. 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and ) 
SHELLEE BETH GOODSPEED, ) 
husband and wife, ) 

Plaintiffs, 

VS. 

SHIPPEN CONSTRUCTION, INC., an 
Idaho corporation, and ROBERT and 
JORJA SHIPPEN, husband and wife, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

---------------------------) 

Case No. CV 09-015 

RESPONSE TO THE 
PLAINTIFFS' REPLY 
TO DEFENDANTS' 
SUMMARY JUDGEMENT; 
REPLY TO REQUEST TO 
AMEND COMPLAINT 

The defendants originally filed a motion to dismiss the complaint of the plaintiffs 

for the reason and belief that the named defendants have nothing to do with the cause of 

action alleged by the plaintiffs. The court indicated that an affidavit had been filed and 

would convert the motion to dismiss into a summary judgment motion. The plaintiff 

had an opportunity to respond as the court set this matter for hearing on the 28th day of 

September, 2009. The defendant was allowed to reply 7 days before the hearing. This 

memorandum and the additional affidavits are the reply of the defendants. 



Additionally, the plaintiffs have filed a request to amend the complaint to add 

another party not named. The defendants will respond to this request. 

A. Standard of Reyiew. 

This Court is required to review a motion for summary judgment by applying the 

following standard: 

Summary judgment is appropriate if the pleadings, affidavits, 
and discovery documents on file with the court, read in the light 
most favorable to the nonmoving party, demonstrate no 
material issue of fact such that the moving party is entitled to a 
judgment as a matter of law. The burden of proving the 
absence of material facts is upon the moving party. The 
adverse party, however, "may not rest upon the mere 
allegations or denials of his pleadings, but his response, by 
affidavits or as otherwise provided in this rule, must set forth 
specific facts showing that there is a genuine issue for trial." In 
other words, the moving party is entitled to a judgment when 
the nonmoving party fails to make a showing sufficient to 
establish the existence of an element essential to that party's 
case on which that party will bear the burden of proof at trial. 

Baxter v. Craney, 135 Idaho 166, 170, 16 P.3d 263, 266 (2000) (citations omitted). The Court 

should "liberally construe the record in favor of the party opposing the motion for summary 

judgment, drawing all reasonable inferences and conclusions supported by the record in 

favor of that party. Walkerv. Hollinger, 132 Idaho 172, 175, 968 P.2d 661, 664 (1998). 

Notwithstanding, the following also applies to the case herein: 

[W]hen a motion for summary judgment which has been 
properly supported with evidence indicating the absence of 
material factual issues, the burden shifts to the non-moving 
party to make a showing of the existence of a genuine material 
fact which would preclude summary judgment. This standard 
of review is not affected by the fact that both parties have filed 
motions for summary judgment. Rather, each motion must be 
separately considered on its own merits, with the court drawing 
all reasonable inferences against the party whose motion is 
under consideration. 
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Treasure Valley Gastroenterology Specialists, P.A., v. Woods, 135 Idaho 485,488-48920 P.3d 

21, 24-25 (2001). 

B. Argument. 

The argument is very simple and straight-forward. The named defendant should be 

dismissed because these defendants have nothing to do with the cause of actions(s) being 

alleged by the plaintiffs. 

First, the owners of the real property in question were Robert and J orja Shippen, 

husband and wife. They owned real property as individuals and had nothing to do with the 

building or workmanship of the house placed on their real property. Obviously, they would 

have to sign sales agreements, deeds and transfers to complete the sale to the plaintiffs. 

But, they were not responsible, in any manner, for the building and construction of the 

structure on their real property. Thus, they should be dismissed from the lawsuit. Nothing 

in opposing affidavits rebuts this position. 

Second, the plaintiffs have named Shippen Construction, Inc. as a co-defendant. 

This entity is a subcontractor working on the project. The subcontractors are numerous on 

this project. None of the other subcontractors are named in the lawsuit. Shippen 

Construction, Inc. is a lawful corporation with its agent as Robert Shippen. It is a concrete 

and excavation company. It does not perform general contracting and has never built a 

house as a general contractor. This factual truth has not been rebutted and is contained in 

both the original and supplemental affidavits of Robert Shippen. Thus, this subcontractor 

should be dismissed. 

This corporation never purchased materials or supplies, paid subcontractors or 
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performed any of the general contract services of the building. It provided concrete, 

excavation and oversight, via the general contractor, for subcontract duties as mentioned. It 

only performed those services consistent with such subcontract duties. 

With these two parties dismissed, the complaint fails unless it is amended. 

Therefore the complaint should be dismissed. 

The actual general contractor is Marriott Homes, LLC. This limited liability 

company has is an on-going and licensed entity in the state of Idaho. Robert Shippen is the 

manager/member. (On tax returns it has often been listed as a corporation as that is the 

policy of the IRS in such returns). It pays all subcontractors, purchases supplies and 

materials, handles all billings and payments and oversees the subcontractors and 

completion of the project. If any negligence can be attributed to anyone, this would be the 

contractor responsible for the actions of the building. No other entity or person is 

responsible for the actions of the overall project. 

Plaintiffs have filed documents indicating that Shippen Construction, Inc. or as a 

d/b/a could be responsible. The affidavit of James Lynch makes clear that Shippen 

Construction is associated with Robert Shippen for numerous years and oftentimes is 

written on documents used by the building officials. However, he knew that the general 

contractor was always Marriott Homes, LLC. The county was aware that four separate 

Shippen Construction companies exist in Jefferson County, Idaho. None of these 

companies are the same and are owned and operated by different Shippen persons. 

The correct entity for the purpose of the complaint is simply Marriott Homes, LLC. 

Plaintiffs know realize such fact and attempt to amend the complaint but want to include all 

other potential persons/entities it can muster. This only confuses and complicates more 
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simplistic issues. The complaint should be dismissed and the plaintiffs refile with the 

proper party. 

RESPONSE TO AMEND COMPLAINT 

The plaintiffs have filed a motion to amend complaint to add Marriott Homes, LLC. 

Courts routinely grant such motions-but the proper procedure would be to dismiss the 

complaint and re-file in correct manner. The defendants have no objection, in the face of 

judicial economy, to have an amended complaint EXCLUDING all but Marriott Homes, 

LLC. These current defendants request fees and costs for dealing with the amended 

complaint pursuant to statute, rule and case law. 

If the court will recall, the defendants had difficulty answering requests for 

admissions since the proper party was not named. The court considered attorney fees in 

compelling answers. The undersigned attorney took full responsibility for the late answers 

and requested that any fees be attributed to him. However, the undersigned attorney 

requested this court, and also filed a Rule 60(b) motion to have the answers that were 

submitted serve as the correct answers due to his own mistake and/or neglect. That motion 

is before the court in response and in conjunction with the summary judgment motion and 

the motion to amend. 

In the spirit of fairness, if the amended complaint is allowed with the only proper 

party, the defendant would incur additional attorney fees to answer. As such, fees should be 

awarded to the defendants if this occurred. A simple solution is to waive the fees awarded to 

plaintiffs for the late answers to discovery and offset the same against the amended 

complaint. In that manner aU parties would be treated fairly and the new Amended Answer 

and fees associated therewith could be offset against the prior fees for discovery. 
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CONCLUSION 

The original complaint should be dismissed as to all defendants. The court could 

either allow the plaintiffs to re-file or to allow an amended complaint naming Marriott 

Homes, LLC only. Fees for late discovery by defendants could be offset against fees for 

additional answer and response to the Motion to Amend by defendants. The answers to 

Requests for Admissions, filed by the defendants, should be allowed to stand as no 

prejudice has occurred to plaintiffs and the case is early in the discovery process. 

DATED this 17h day of September, 2009. 

ROBIN D. DUNN 
ATTORNEY FOR DEFENDANTS 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the 17h day of September, 2009, a true and correct 

copy of the foregoing was delivered to the following person( s) by: 

__ Hand Delivery 

.-X- Postage-prepaid mail 

~ Facsimile Transmission 

Robin D. Dunn, Esq. 
DUNN LAW OFFICES, PLLC 

.... 
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Weston S. Davis, Esq. 
P.O. Box 51630 
Idaho Falls ID, 83405 

Chamber Copy: 
Hon. Gregory Moeller 
Rexburg, Idaho 
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DUNN LAW OFFICES, PLLC 
Robin D. Dunn, Esq., ISB # 2903 
Amelia A. Sheets, Esq., ISB #5899 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, Idaho 83442 
(208) 745-9202 (t) 
(208) 745-8160 (f) 
rdunn@dunnlawoffices.com 

Attorneys for Defendants 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and ) 
SHELLEE BETH GOODSPEED, ) 
husband and wife, 

Plaintiffs, 

vs. 

SHIPPEN CONSTRUCTION, INC., an 
Idaho corporation, and ROBERT and 
JORJA SHIPPEN, husband and wife, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

--------------------------- ) 

STATE OF IDAHO ) 
)ss: 

COUNTY OF JEFFERSON ) 

Case No. CV 09-015 

SUPPLEMENTAL AFFIDAVIT OF 
ROBERT SHIPPEN 

ROBERT SHIPPEN, being first duly sworn, deposes and states as follows: 

1) That he and his wife are named defendants in the above named lawsuit. The 

statements and facts herein are based upon the personal knowledge of the affiant. 

2) That he and his wife have nothing to do with the allegations of the complaint on 

file herein as they did not act in their individual capacities in construction or building of the 

subject real property. It is true that the real property was titled in their individual names; 



but, a general contractor performed all work on the premises. That general contractor is 

Marriott Homes, LLC. 

Ownership of the real property required that the husband and wife, Robert and Jorja 

Shippen, transfer title to the plaintiffs at closing. Your affiant states, as husband and wife, 

nothing more was performed in the pending case by these two individuals. 

3) That Shippen Construction, Inc. is a subcontractor and has nothing to do with the 

general contractor or the sale of the real property. County employees are familiar with 

Robert Shippen and his excavation and concrete company and normally simply state: 

"Shippen Construction" on any forms. In fact, there are four (4) Shippen Construction 

companies in Jefferson County, Idaho. 

However, ALL purchases of materials and supplies were through the business entity, 

Marriott Homes, LLC. All payments to subcontractors were through the checking account 

of Marriott Homes, LLC. Your affiant purchased all materials and supplies, on behalf of 

Marriott Homes, LLC, through various wholesalers such as Stock Building Supply. 

4) The various subcontractors on the case are as follows: 

a) Justin Fullmer; 
b) L&F Electric; 
c) Holeshot Plumbing; 
d) T. Merrill Construction; 
e) Southerland Cabinetry; 
f) Keith Klingler roofing; 
g) Rocky Mountain Siding; 
h) Shippen Construction, Inc. 

5) The main contractor on this case and general contractor who caused the 

construction and who caused the building of the property is Marriott Homes, LLC. This is 

an Idaho limited liability company (tax forms require the term corporation) licensed to do 
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business in Idaho and currently active. None of the named defendants in the above named 

lawsuit had any involvement other than Shippen Construction, Inc. was a subcontractor who 

performed concrete and excavation services. Excavation is associated with sewer permits. 

Any exposure, if any, is through the general contractor. As such, the undersigned 

requests the complaint be dismissed, with prejudice, and/or if the court allows an amended 

complaint that the only party named would be the general contractor, Marriott Homes, 

LLC. 

6) Shippen Construction, Inc., has never built a house since its formation as a 

corporation. It has always acted as an excavation and concrete company. This company 

has never paid any material or supplies for homes except those associated with excavation 

and concrete. 

7) Your affiant further states that Robert and J orja Shippen, as husband and wife, 

have never built a home for resale and have only built their own personal dwellings during 

their marriage. The last home that was sold by Robert and Jorja Shippen was their personal 

residence for 18 years. 

8) Marrlot Homes has built homes for resale since 1988 and became a limited 

liability company approximately 4-5 years ago. 

9) Further your affiant sayeth naught. 

DATED this 16th day of September, 2009. 
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SUBSCRIBED AND SWORN to before me this 16th day of September, 2009. 

t:~/~I/~· 
. Notary Public 

Residing at: Rigby, Ida~/, 
Commission Expires: 10/ D I) 0 

CERTIFICATE OF SERVICE 
(Itt.-. 

I HEREBY CERTIFY that on the ~ day of September, 2009, a true and correct 

copy of the foregoing was delivered to the following person( s) by: 

__ Hand Delivery 

~ Postage-prepaid mail 

4- Facsimile Transmission 

Weston S. Davis, Esq. 
P.O. Box 51630 
Idaho Falls ID, 83405 

Chamber Copy: 
Hon. Gregory Moeller 
Rexburg, Idaho 

AFFIDAVIT OF ROBERT SHIPPEN 

Robin D. Dunn, Esq. 
DUNN LAW OFFICES, PLLC 
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DUNN LAW OFFICES, PLLC 
Robin D. Dunn, Esq., ISB # 2903 
Amelia A. Sheets, Esq., ISB #5899 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, Idaho 83442 
(208) 745-9202 (t) 
(208) 745-8160 (f) 
rdunn@dunnlawoffices.com 

Attorneys for Defendants 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and ) 
SHELLEE BETH GOODSPEED, ) 
husband and wife, ) 

Plaintiffs, 

vs. 

SHIPPEN CONSTRUCTION, INC., an 
Idaho corporation, and ROBERT and 
JORJA SHIPPEN, husband and wife, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

--------------------------) 

STATE OF IDAHO ) 
)ss: 

COUNTY OF JEFFERSON ) 

Case No. CV 09-015 

AFFIDAVIT OF 
JAMES LYNCH 

JAMES LYNCH, being first duly sworn, deposes and states as follows: 

1) That he is the building inspector for Jefferson County, Idaho. Further, your affiant 

has reviewed the affidavit of Brenda Monson who works in the Planning and Zoning 

Department with your affiant as building inspector. The statements and facts herein are 

based upon the personal knowledge of your affiant affiant. 

2) That he has signed various "inspection tickets" that are attached to the affidavit of 



Brenda Monson. The name "Shippen Construction" appears on those tickets or in the 

affidavit of Brenda Monson on various documents. The name "Shippen Construction" is 

associated with Robert Shippen and does not reflect the actual general contractor. The 

Shippen Construction name is associated with concrete and excavation and is known to 

your affiant. 

3) The actual general contractor on the 3709 E. 319 N. Rigby, Idaho property was 

not "Shippen Construction". Your affiant knows the general contractor to be Marriott 

Homes, LLC. Robert Shippen is a principal owner and agent of both Shippen Construction, 

Inc. and of Marriott Homes, LLC. Thus, to be technically correct, the documents should 

have stated Marriott Homes, LLC and not the concrete and excavating company of Shippen 

Construction, Inc. 

4) Further your affiant sayeth naught. 

DATED this 16th day of September, 2009. 

SUBSCRIBED AND SWORN to before me this 16th day ofSepte er, 2009. 

"""\~~\:~"~"'IIII0,, /~- .?--4---

~ «- .......... Cv ~ Notary Public $' ..... . .... ~ ~ 
2 :' ~o T..q~ ... '1- -:::. Residing at: Rigby, Idaho, I l 
~ (~EAL) ).. \ ~ Commission Expires: iO~ }// r) = ~~ i::: -:::'~" ueLle': ::::: 
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CERTIFICATE OF SERVICE 
111~ 

I HEREBY CERTIFY that on the ~h day of September, 2009, a true and correct 

copy of the foregoing was delivered to the following person(s) by: 

__ Hand Delivery 

--X- Postage-prepaid mail 

L Facsimile Transmission 

Weston S. Davis, Esq. 
P.O. Box 51630 
Idaho Falls ID, 83405 

Chamber Copy: 
Hon. Gregory Moeller 
Rexburg, Idaho 

AFFIDAVIT OF JAMES LYNCH 

~ ~ 
._,0" / ..... ,- .. -........ -. • ..,.. 

L2:r-i~<2~ 
Robin D. Dunn, Esq. 
DUNN LAW OFFICES, PLLC 
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WESTON S. DA VIS (l.S.B. # 7449) 
NELSON HALL PARRY TUCKER, P.A. 
490 Memorial Drive 
Post Office Box 51630 
Idaho Falls, Idaho 83405-1630 
Telephone (208) 522-3001 
Fax (208) 523-7254 

Attorneys for Plaintiff 

, r 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and i 
SHELLEE BETH GOODSPEED, husband and I 

wife, 

Plaintiffs, 

VS. 

SHIPPEN CONSTRUCTION, INC., an Idaho 
corporation, and ROBERT and JORJA 
SHIPPEN, husband and wife, 

Defendants. 

i: \ )C;:q - I",.; 
Case No. CV 05 703{) 

RESPONSE AND OBJECTION TO 
MOTION TO ALLOW REQUESTS 
FOR ADMISSION AND ANSWERS 
TO STAND 

COME NOW Plaintiffs, by and through their attorney of record, Weston S. Davis ofN elson 

Hall Parry Tucker, P.A., and !1ereby object and respond to Defendants' Motion to Allow Requests 

for Admission and Answers to Stand as follows: 

1. The critical time for Defendants' present motion has passed as Judge Moeller 

reserved making a ruling on Plaintiffs' Motion to Deem Admitted Plaintiff's Requests for Admission 

to Defendants for his ruling on Defendant's converted motion for summary judgment. Plaintiffs 

motion to deem the requests admitted has already been argued by both parties. Judge Moeller did 

RESPONSE AND OBJECTION TO MOTION TO ALLOW 
REQUESTS FOR ADMISSION AND ANSWERS TO STAND - 1 



not indicate at the hearing whether he would entertain subsequent motions to thwart Plaintiff's 

motion to deem the requests admitted. Submission of this motion by Defendants is untimely and is 

only intended to interrupt those issues already argued before this Court. 

2. Additionally, LR.C.P. 36( a) is self executing and Plainti ffs' requests, under the rules, 

are already deemed admitted. Plaintiffs mentioned at oral argument the purpose of their motion to 

obtain an order deeming the requests admitted was to prevent any possible argument from 

Defendants alleging a procedural defect of entry of the admission, as some judges believe it is 

appropriate to obtain an order admitting the requests prior to using the admissions. For that same 

reason, Plaintiffs continue to seek an order acknowledging the rules have deemed the requests 

admitted. 

3. Defendants cite to LR.C.P. 60(b) under the theory of inadvertence or excusable 

neglect as a basis for authority to allow for a variance ofthe self executing provisions of Rule 36( a). 

However, excusable neglect is measured by the what a reasonably prudent person would have done 

under the circumstances. Johnson v. Pioneer Title, 104 Idaho 727, 662 P.2d 1171 (Ct. App. 1983). 

In other words, neglect itself is not enough, the neglect must be excusable. Marano v. Dial, 108 

Idaho 680, 701 P.2d 300 (Ct. App. 1985). 

In this case, Defendants have been represented by Counsel since November of 2008. 

Plaintiffs served discovery on Defendant's counsel on May 12, 2009. Defendant's counsel did not 

timely respond to the discovery requests, claiming the change injudges somehow left counsel unsure 

of how to respond. However, in spite of a judge change, a reasonable response of an attorney with 

twenty plus years of litigation experience would have been a timely objection and denial of the 

admission based upon the alleged failure to name the proper party-a point recognized by Defendant's 

RESPONSE AND OBJECTION TO MOTION TO ALLOW 
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counsel in paragraph 3(f) of the Affidavit of Robin Dunn. Because Defendants' failure to timely 

respond to these requests was not reasonable, any effort to set aside the admission under Rule 60(b) 

must fail. 

4. Further, as has been argued by Plaintiffs' Response to Motion to Dismiss and 

Response to Converted Motion for Summary Judgment, Plaintiff has properly named Shippen 

Construction and Robert and JoIja Shippen to the complaint, so a meritorious defense does not exist 

to support Defendants' present motion. 

DATED this 15 day of September, 2009. 

~ --;7----

W1STON S. DAVIS, ESQ. 

CERTIFICATE OF SERVICE 

!)1ereby certify that I served a true copy of the foregoing document upon the following 
this L day of September 2009, by hand delivery, mailing with the necessary postage affixed 
thereto, facsimile, or overnight mail. 

r ] Mailing 

Robin D. DU1U1 

P.O. Box 277 
477 Pleasant Country Lane 
Rigby, ID 83442-0277 

[ ] Hand Delivery 
~ax 

[ ] Overnight Mail 

Hon. Gregory Moeller 
Madison County Courthouse 
P. O. Box 389 
Rexburg, ID 83440 

~--S;;: 
WESTON S. DAVIS, ESQ. 
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WESTON S. DAVIS (I.S.B. # 7449) 
NELSON HALL PARRY TUCKER, P.A. 
490 Memorial Drive 
Post Office Box 51630 
Idaho Falls, Idaho 83405-1630 
Telephone (208) 522-3001 
Fax (208) 523-7254 

Attorneys for Plaintiff 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and i 
SHELLEE BETH GOODSPEED, husband and I 

wife, 

Plaintiffs, 

vs. 

SHIPPEN CONSTRUCTION, INC., an Idaho 
corporation, and ROBERT and JORJA 
SHIPPEN, husband and wife, 

Defendants. 

~ V I.je(> , ' I~<) 
Case No.: C¥ 09 015 

PLAINTIFFS' MOTION TO 
STRIKE AFFIDAVIT OF JAMES 
LYNCH AND SUPPLEMENTAL 
AFFIDAVIT OF ROBERT 
SHIPPEN AND MOTION TO 
DISQUALIFY 

COMES NOW the Plaintiffs by and through their attorney of record, Weston S. Davis of 

Nelson Hall Parry Tucker, P.A., and hereby move the Court to Strike the Affidavit of James L:J11Ch 

and Supplemental Affidavit of Robert Shippen in support of their reply to Plaintiffs' Response to 

Defendants' Converted Motion for Summary Judgment. 

The basis for this Motion to Strike is that by the recent submittal of the above mentioned 

affidavits in Defendant's reply brief, Plaintiffs have no opportunity to refute such affidavits. Idaho 

Rule of Civil Procedure 56(c) states: 
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lfthe adverse party [to a motion for summary judgment] desires to serve opposing 
affidavits, the party must do so at least 14 days prior to the date ofthe hearing. The 
adverse party shall also serve an answering brief at least 14 days prior to the date of 
the hearing. The moving party may thereafter serve a reply brief not less than 7 days 
before the date of the hearing. 

Thus, the rule contemplates the adverse party may submit affidavits with their responsive brief. 

However, the authority for a party moving for summary judgment to submit affidavits with their 

reply briefis conspicuously absent from the language of Rule 56( c). Because Rule 56( c) specifically 

defines and provides for what can be filed in support of or in opposition to a Motion for Summary 

judgment, the fact that the rule fails to state that affidavits may be filed with the movant's reply brief 

indicates that the filing of such affidavits should not be allowed with the movant's reply brief. 

Allowing sLlch affidavits to be filed and considered by the Court deprives the non-moving parties 

to a motion for summary judgment the ability to respond with counter affidavits. 

At the hearing on Plaintiffs Motion to Dismiss on July 27,2009, this Court extended to 

Defendant's counsel the opportunity to either amend his Motion to Dismiss or file a motion for 

summary judgment based upon the ruling that the Motion to Dismiss must be converted to a motion 

for summary judgment. Defendant's counsel elected to let the motion stand as it was filed with the 

Court with its supporting affidavit. Therefore, Plaintiff prepared its response and actions to respond 

around the existing motion. To allow Defendant to present affidavits that Plaintiff does not have an 

opportunity to refute is unjust and not permitted under the rules of procedure. Therefore, the 

affidavit submitted by James Lynch and Supplemental Affidavit of Robert Shippen filed with 

Defendants' reply should be stricken. 

Should the Court detennine that these affidavits are somehow admissible, which Plaintiffs 

finnly assert it should not, in the interest of justice, the Court should, pursuant to Rule 56(e) and 56 
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(I) of the Idaho Rules of Civil Procedure vacate the hearing set for September 28,2009 and allow 

the non-moving paIiies to conduct discovery in order to fairly respond to the affidavits filed by 

Defendants in their reply brief. 

As a final consideration before this Court, Defendants' counsel represents Jefferson County 

and has now submitted an affidavit from a Jefferson County employee. Such action creates a conflict 

of interest and calls the credibility of the Defendants' county employee testimony and affidavits into 

question. An attorney should not exploit his role in a public office to the advantage of another client. 

See Idaho Rule of Professional Conduct 1.11, Comment 3. Plaintiffs believe that Mr. Dunn's 

relationship and employment with the county is of such a nature that he would be able to elicit more 

favorable testimony on behalf of his client from the county employees for the sake of continuing a 

good working relationship between Mr. Dunn and the county for years to come. For such reason, 

Plaintiffs move to disqualify Mr. Dunn from representing Defendants. 

DATED this L day of September, 2009. 
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CERTIFICATE OF SERVICE 

I hereby certify that I served a true copy of the foregoing document upon the following 
this A day of September 2009, by hand delivery, mailing with the necessary postage affixed 
thereto, facsimile, or overnight mail. 

[ ] Mailing 

Robin D. Dunn 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, ID 83442-0277 

[ ] Hand Delivery 

J>4i'ax 
[ ] Overnight Mail 

Hon. Gregory Moeller 
Madison County Courthouse 
P. O. Box 389 
Rexburg, ID 83440 

,:< :/~ 
~DAVIS, ESQ.'-

L:\wsd\- Clients\74 1 1.1 Goodspeed\Motion.Strike.Affidavit.wpd 
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WESTON S. DAVIS (LS.B. # 7449) 
NELSON HALL PARRY TUCKER, P.A. 
490 Memorial Drive 
Post Office Box 51630 
Idaho Falls, Idaho 83405-1630 
Telephone (208) 522-3001 
Fax (208) 523-7254 

Attorneys for Plaintiff 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and i 
SHELLEE BETH GOODSPEED, husband and I 
~~ . 

Plaintiffs, 

vs. 

SHIPPEN CONSTRUCTION, INC., an Idaho 
corporation, and ROBERT and JORJA 
SHIPPEN, husband and wife, 

Defendants. 

:~).J (. q . j:) 
Case No. CV-GS 7GJ{) 

PLAINTIFFS' MOTION TO 
SHORTEN TIME 

COME NOW Plaintiffs, by and through their attorney of record, Weston S. Davis of Nelson 

Hall Parry Tucker, P.A., and hereby move this Court for an order allowing Plaintiffs' Motion to 

Strike the Affidavit of James Lynch and Supplemental Affidavit of Robert Shippen in support of 

Defendants' reply brief on motion for summary judgment, to be heard less than fourteen (14) days 

after the filing of the notice of hearing as set forth in Rule 7(b )(3)(a) of the Idaho Rules of Civil 

Procedure. 

The basis for this motion is that Defendants' Motion for Summary Judgment hearing is 

PLAINTIFFS' MOTION TO SHORTEN TIME -\ 
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currently set for September 28,2008, at 2:00 p.m., which is related to the present motion. Plaintiffs 

believe that Defendants will not suffer any prejudice as a result of having this motion heard less than 

fourteen (14) days subsequent to its filing. 

Plaintiffs also base this motion on the grounds that Plaintiffs did not receive the affidavits 

submitted by Defendants until eleven days prior to the hearing and were unable to give fourteen days 

notice before hearing on this matter. 

DATED this ~ day of September, 2009. 

~5------

w~= 
CERTIFICATE OF SERVICE 

. J.lhereby certi fy that I served a tnle copy of the foregoing document upon the following 
this ~ day of September 2009, by hand delivery, mailing with the necessary postage affixed 
thereto, facsimile, or overnight mail. 

[ ] Mailing 

Robin D. Dunn 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, ID 83442-0277 

~ ~ jpmd Delivery 
.J><1::: Fax 
l ] Overnight Mail 

Hon. Gregory Moeller 
Madison County Courthouse 
P. O. Box 389 
Rexburg, ID 83440 

L:\wsd\- Clients\7411.1 Goodspeed\Motion.Strike.Shorten.Time.wpd 
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WESTON S. DAVIS (LS.B. # 7449) 
NELSON HALL PARRY TUCKER, P.A. 
490 Memorial Drive 
Post Office Box 51630 
Idaho Falls, Idaho 83405-1630 
Telepbone (208) 522-3001 
Fax (208) 523-7254 

Attorneys for Plaintiff 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
ST A TE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and 
SHELLEE BETH GOODSPEED, husband and I 

'fi I 
M~ . i 

Plaintiffs, 

vs, 

SHIPPEN CONSTRUCTION, INC" an Idaho 
corporation, and ROBERT and JORJA 
SHIPPEN, husband and wife, 

Defendants. 

I 

~()q.,,15 
Case No, CV-~ 

ORDER TO SHORTEN TIME 

Upon showing of good cause and pursuant to the court's discretion to shorten time for a 

hearing, pursuant to Idaho Rule of Civil Procedure 7(b)(3), 

IT IS HEREBY ORDERED that Plaintiffs' Motion to Strike shall be heard on the 281h day 

of September, 2009 at 2:00 p,lll .. 

DATED this 2!!!:Jay of September, 2009. 

ORDER TO SHORTEN TIME - I 



.I. .. __ 

CLERK'S CERTIFICATE OF SERVICE 

J hereby certify that on this _~y of September, 2009, a true and conect copy of the 
foregoing Order was served upon the following by first class mail, postage prepaid, or by hand 
delivery: 

WESTON S. DAVIS, ESQ 
NELSON HALL PARRY TUCKER, P.A. 
490 Memorial Drive 
Post Office Box 51630 
Idaho Falls, Idaho 83405-1630 

Robin D. Dunn 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, ID 83442-0277 

[/f'Mailing 
[ ] Hand Delivery 
[ ] Fax 
[ ] E-Mail 
[ ] Ovemight Mail 
[ ] Courthouse Box 

v]Mailing 
[ ] Hand Delivery 
[ ] Fax 
[ ] E-Mail 
[ ] Overnight Mail 
[ ] Courthouse Box 

CLERK OF THE COURT 

By: 4 
Deputy Clerk 

L:\wsd\- Clients\74 1 1.1 Goodspeed\Motion.Strike.Shorten.Time.(Order).wpd 
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DUNN LAW OFFICES, PLLC 
Robin D. Dunn, Esq., ISB # 2903 
Amelia A. Sheets, Esq., ISB #5899 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, Idaho 83442 
(208) 745-9202 (t) 
(208) 745-8160 (t) 
rdunn@dunnlawoffices.com 

Attorneys for Defendants 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and ) 
SHELLEE BETH GOODSPEED, ) 
husband and wife, ) 

Plaintiffs, 

vs. 

SHIPPEN CONSTRUCTION, INC., an 
Idaho corporation, and ROBERT and 
JORJA SHIPPEN, husband and wife, 
ROBERT and JORJA SHIPPEN, 
d/b/a SHIPPEN CONSTRUCTION, 
ROBERT SHIPPEN, an individual, and 
MARRIOTT HOMES, LLC, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

-------------) 

Case No. CV 09-015 

MOTION TO DISCARD 
REQUESTS FOR ADMISSIONS 
AND ALLOW ANSWERS TO 
STAND 

I.R.C.P. Rule 36(b) 

COMES NOW, defendants, and MOVE the court for an Order, pursuant to Rule 

36(b) of the I.R.c.P., allowing the defendants Answers to Requests for Admissions to stand 

and to discard or remove defaulted Requests for Admissions. 

If fees are sought by plaintiffs for this motion or the motion to compel the same 
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should be offset in the court allowing the plaintiff to amend its complaint and requiring the 

defendants to re-answer an amended complaint. 

The two motions should be an offset for attorney fees and/ or costs. 

Dated this 29
th 

day of September, 2009. '~)-.----' "I .. ~\ 

. (-.A (, [\ ~" 
k/ A-~r ~ ::.::J::, 
Robin D. Dunn, Esq. 
DUNN LAW OFFICES, PLLC 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the 29th day of September, 2009, a true and correct 

copy of the foregoing was delivered to the following person(s) by: 

__ Hand Delivery 

~ Postage-prepaid mail 

~ Facsimile Transmission 

Weston S. Davis, Esq. 
P.O. Box 51630 
Idaho Falls ID, 83405 

Chamber Copy: 
Hon. Gregory Moeller 
Rexburg, Idaho 
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Robin D. Dunn, Esq. 
DUNN LAW OFFICES, PLLC 
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DUNN LAW OFFICES, PLLC 
Robin D. Dunn, Esq., ISB # 2903 
Amelia A. Sheets, Esq., ISB #5899 
P.O. Box 277 
477 Pleasant Country Lane 
EUgby, Idaho 83442 
(208) 745-9202 (t) 
(208) 745-8160 (t) 
rdunn@dunnlawoffices.com 

Attorneys for Defendants 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and ) 
SHELLEE BETH GOODSPEED, ) 
husband and wife, 

Plaintiffs, 

vs. 

SHIPPEN CONSTRUCTION, INC., an 
Idaho corporation, and ROBERT and 
JORJA SHIPPEN, husband and wife, 
ROBERT and JORJA SHIPPEN, 
d/b/a SHIPPEN CONSTRUCTION, 
ROBERT SHIPPEN, an individual, and 
MARRIOTT HOMES, LLC, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

--------------------------) 

Case No. CV 09-015 

MEMORANDUM ON 
REQUESTS FOR ADMISSIONS 

I.R.C.P. Rule 36(b) 

The court request additional briefing within 14 days from the earlier hearing of 

September 28, 2009 on the issue of whether the court must accept "Requests for Admissions 

being Deemed Admitted" if not served within the time period set forth by Rule. 

The answer to that question/issue is no. 

The defendants answered Requests for Admissions propounded by the defendants 
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but the answers were late. Thus, the defendants request leave of the court to allow the filed 

answers, albeit late, to stand. No prejudice has occurred to the plaintiffs as discovery has 

barely commenced and a trial or other hearings have not been set. The case is in the early 

stages of discovery. The court certainly does not want untrue information to be submitted 

to the fact-finder. 

Rule 36(b) supports the position of the defendants that the court should do justice 

and allow the proper answers to be placed before the fact-finder. Rule 36 states as follows: 

(b) Effect of Admission. Any matter admitted under this rule is conclusively 
established unless the court on motion permits withdrawal or amendment of the admission. 
Subject to the provisions of Rule 16 governing amendment of a pre-trial order, the court 

may permit withdrawal or amendment when the presentation of the merits of the action will 
be sub served thereby and the party who obtained the admission fails to satisfy the court 
that withdrawal or amendment will prejudice that party in maintaining an action or defense 
on the merits. Any admission made by a party under this rule is for the purpose of the 
pending action only and is not an admission by the party for any other purpose nor may it 
be used against him in any other proceeding. 

IRCP Rule 36, Requests for admission 
------------ Excerpt from page 107. 

Case law supports this position and the discretion of the trial court. Relevant law is 

as follows: 

Just prior to trial, the plaintiffs made a motion to have the requests for admissions 
"discarded." The defendant argued that the requests should be deemed admitted since 
they were not answered or denied within fifteen days as required by> I.R.C.P. 36(a). The 
trial court granted the motion to discard the requests for admissions under the 
circumstances of the case. We find no error in the trial court's ruling. The plaintiffs' motion 
was in essence a motion pursuant to > I.R.C.P. 36(b) which permits the trial court to 
withdraw admissions under appropriate circumstances. No prejudice occurred to Uniroyal 
since plaintiffs' statements in depositions and interrogatories set out plaintiffs' position 
which adequately denied the substance of the requests for admissions submitted by the 
association. 

Vannoy v. Uniroyal Tire Co., 726 P.2d 648,111 Idaho 536, (Idaho 1985) 
------------ Excerpt from page 726 P .2d 656. 

Reading the statute and case law in conjunction indicates that the plaintiff in the 
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case at bar must suffer prejudice. This proposition cannot be support since the plaintiff has 

received complete and full answers to the requests for admissions. Those answers were 

available before the Motion to Compe1. Furthermore, the plaintiffs have yet to rely on any 

Requests for Admissions since the case is so new and the substance of discovery has not 

been completed. Furthermore, trial has not even been set nor has a status conference 

setting out discovery dates, cut-offs, motions and pretrial even been contemplated. The 

plaintiffs have suffered no prejudice. 

Case law describes prejudice as follows: 

"Prejudice" as contemplated in > F.R.C.P. 36(b) is " 'not simply that the party who 
obtained the admission will now have to convince the fact finder of its truth. Rather, it 
relates to the difficulty a party may face in proving its case, e.g., caused by the unavailability 
of key witnesses, because of the sudden need to obtain evidence' with respect to the 
questions previously deemed admitted." > Hadley, 45 F.3d at 1348 (quoting Brook Village 
[130 Idaho 565} N. Assoc. v. General Elec. Co., 686 F.2d 66, 70 (1st Cir.1982» To view 

preceding link please click here ). "The party who obtained the admission has the burden 
of proving that withdrawal of the admission would prejudice the party's case. II Id. Again, 
these federal decisions are persuasive and consistent with> I.R.C.P. 36(b). 

The Court determined that no prejudice had occurred in Vannoy v. Uniroyal Tire 
Co., 111 Idaho 536, 726 P.2d 648 (1985), where, "must prior to trial, the plaintiffs made a 
motion to have the requests for admissions 'discarded.'" > Id. at 544, 726 P.2d at 656. In 
that case, "statements in depositions and interrogatories set out plaintiffs' position which 
adequately denied the substance of the requests for admissions submitted by the 
association." Id. Similarly, in the Ninth Circuit, "[c}ases finding prejudice to support a 
denial generally show a ... [high] level of reliance on the admissions. " > Hadley, 45 F .3d at 
1349. Where the motion for withdrawal is not made until the middle of the trial, prejudice 
has been found. Id. See> 999, 776 F.2d at 869. 

Quiring v. Quiring, 944 P.2d 695,130 Idaho 560, (Idaho 1997). 

------------ Excerpt from pages 944 P.2d 699-944 P.2d 700. 

It is clear that the plaintiff has not suffered prejudice. Furthermore, the Requests for 

Admission were fully answered. Trial has not been set and the case is early. The 

defendants tried to dismiss the parties they believed were not properly in the case as the 
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Requests related, in the opinion of the defendants, to an unnamed party. 

Rule 36(b) specifically addresses the court's desire to act fairly and still follow rules of 

order. This rule [Rule 36(b)] addresses both fairness and allows for rules to control in court 

procedure. 

The defendants requested relief pursuant to Rule 60(b) and now relief pursuant to 

Rule 36(b). The court should grant such relief. 

CONCLUSION 

The court can determine that the ends of justice and fairness are completely 

compatible with rules of law. The plaintiffs are not prejudiced if the answers provided in 

Request for Admissions are allowed to stand and the tardy response does not deem 

Requests for Admissions admitted without answer. The case is "young" and discovery has 

not commenced in full swing. The case is not set for trial and no prejudice will occur to any 

party. 

Dated this 29m 
day of September, 2Q?;r~~.(. ~ 

Robin D. Dunn, Esq. 
DUNN LAW OFFICES, PLLC 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the 291h day of September, 2009, a true and correct 

copy of the foregoing was delivered to the following person(s) by: 

__ Hand Delivery 

~ Postage-prepaid mail 

..-X.. Facsimile Transmission 
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Weston S. Davis, Esq. 
P.O. Box 51630 
Idaho Falls ID, 83405 

Chamber Copy: 
Hon. Gregory Moeller 
Rexburg, Idaho 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISt4iJ;<;~wO.F THE : 42 
'-Juj . 

STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON ti r'!D'~HU 

WILLIAM SHAWN GOODSPEED and, ) 
SHELLEE BETH GOODSPEED, ) 
husband and wife, ) 

Plaintiffs, ) 
-vs.- ) 

) 
SHIPPEN CONSTRUCTION, INC., an Idaho ) 
Corporation, and ROBERT AND JORJA ) 
SHIPPEN, husband and wife, ) 

) 
Defendants. ) 

) 

Case No. CV -2009-15 

MINUTE ENTRY 
ON MOTIONS 

September 28,2009, at 2:04 P.M., the defendants' motion for summary judgment, plaintiffs' 

motion to deem admitted plaintiffs' request for admissions to defendants and plaintiffs' motion to 

amend complaint, plaintiffs' motion to strike and motion to disqualify and status conference came on 

for hearing before the Honorable Gregory W. Moeller, District Judge, sitting in open court at Rigby, 

Idaho. 

Mr. David Marlow, Court Reporter, and Ms. Nancy Andersen, Deputy Court Clerk, were 

present. 

Mr. Weston Davis appeared on behalf of the plaintiffs. 

Mr. Robin Dunn appeared on behalf of the defendants. 

Mr. Weston presented argument supporting motion to disqualify Mr. Dunn. 

Mr. Dunn presented argument in objection to motion to disqualify. 

Mr. Davis responded. 

MfNUITE ENTRY ON MOTIONS - 1 
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The Court denied the motion to disqualify Mr. Dunn. 

Mr. Davis presented argument in support of motion to strike. 

Mr. Dunn presented argument in objection to motion to strike 

Mr. Davis responded. 

The Court denied the motion to strike. The Court will allow Mr. Davis 7 days to file 

affidavits in rebuttal. 

Mr. Davis presented argument in support of motion to amend complaint. 

Mr. Dunn stated that he would stipulate to add Marriott Homes to the complaint as he 

feels that Marriott Homes is the only defendant. 

The Court granted the motion to amend complaint. 

Mr. Dunn presented argument in support of motion for summary judgment. 

Mr. Davis presented argument in objection to motion to summary judgment. 

Mr. Dunn responded. 

The Court denied the motion for summary judgment. 

Mr. Davis presented argument in support of motion to deem admitted 

Mr. Dunn presented argument in objection to motion to deem admitted. 

Mr. Davis responded. 

The Court offered Mr. Dunn 14 days to submit a brief. If no brief, will deem matter 

submitted. 

Mr. Davis will have 10 days to reply if necessary. 

Mr. Dunn stated that the plaintiffs have been contacting the defendants. 

The Court ordered that all contact between parties must be cleared by attorneys first. 

MINUITE ENTRY ON MOTIONS - 2 



Court was thus adjourned. 

c: Weston Davis, Esq. 
Robin Dunn, Esq. 
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WESTON S. DAVIS, ESQ (ISB No. 7449) 
NELSON HALL PARRY TUCKER, P.A. 
490 Memorial Drive 
Post Office Box 51630 
Idaho Falls. Idaho 83405-1630 
Telephone (208) 522-3001 
Fax (208) 523-7254 

Attorneys for Plaintiff 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and 
SHELLEE BETH GOODSPEED, husband and : 
wife, . 

Plaintiffs, 

vs. 

SHIPPEN CONSTRUCTION, INC., an Idaho 
corporation. ROBERT and JORJA SHIPPEN, 
husband and wife, ROBERT and JORJA 
SHIPPEN, dba SHIPPEN CONSTRUCTION, 
ROBERT SHIPPEN, an individual, and 
MARRIOTT HOMES, LLC. 

Defendants. 

Case No.: CV -09-015 

AMENDED COMPLAINT 

COMES NOW Plaintiffs, as and for a claim for relief, plead and allege as follows: 

1. That Plaintiffs, WILLIAM SHAWN and SHELLEE BETH GOODSPEED, are bona 

fide residents of the State of Idaho who reside in Jefferson County. 

2. That Defendant, SHIPPEN CONSTRUCTION, INC., is an Idaho corporation in good 

standing with the State ofIdaho. 

3. That Defendants, ROBERT and JORJA SHIPPEN, are a bona fide residents of the 
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State ofIdaho who reside in Jefferson County. 

4. That Defendant, MARRIOTT HOMES,LLC, is an Idaho Corporation in good standing 

with the State ofIdaho. 

5. That the subject property of this litigation, namely, 3709 East 319 North, Rigby, 

Idaho, is located in Jefferson County. 

6. That both jurisdiction and venue are proper in this action. 

7. That pursuant to Idaho Code § 6-2503, Plaintiffs served written notice of the ensuing 

claim on the construction professional, Shippen Construction, Inc., and Robert Shippen, by mailing 

a copy to Robert Shippen by certified mail on the Idaho corporation's registered agent. Attached 

hereto as Exhibit "A" is a copy of such attempt to comply with the Notice and Opportunity to Repair 

Act, together with a acknowledgment of receipt. 

8. Plaintiffs received a letter from Dunn Law Offices, PLLC on November 19,2008, 

which volunteers to accept service of a complaint against Defendants, lists defenses Defendants will 

raise if a complaint is filed (none of which notify Plaintiffs that they have allegedly attempted to sue 

the wrong entity), and fails to assert any willingness to repair or remedy the construction defect. 

Plaintiffs therefore have brought this action against Defendants in compliance with the Act. 

9. That, upon information and belief, Marriott Homes, LLC is a closely held limited 

liability company wherein Robert and Jorja Shippen are the only members or constitute a majority 

of the members in the company. Additionally, Robert Shippen is the registered agent for Marriott 

Homes, LLC, and Marriot Homes, LLC shares the same physical address as Shippen Construction, 

Inc. Therefore, Marriott Homes, LCC was also on notice of the ensuing claim prior to its filing. 

COUNT ONE: BREACH OF EXPRESS WARRANTY 

10. Plaintiffs hereby incorporate and re-allege paragraphs 1 - 9 and further plead and 
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allege as follows: 

11. On June 17,2007, Plaintiffs and Defendants (Shippen Construction, Inc.; and/or 

Robert and Jorja Shippen, husband or wife; and/or Robert and Jorja Shippen d/b/a Shippen 

Construction; and/or Robert Shippen; and/or Marriott Homes, LLC) entered a real estate contract 

for the purchase and sale of a residence and real property commonly referred to as 319 N. 3709 

E., Rigby, ID 83442 (hereinafter "the Property"). This purchase and sale agreement was 

amended on June 18,2007 and then again on July 2,2007. 

12. The Purchase and Sale Contract expressly extends a builder's warranty on the 

Property for a minimum of one year. 

l3. Additionally, on August 8,2006, Defendants, through its/their authorized agents, 

listed the Property for sale on the Multiple Listing Service (hereinafter "MLS") in Idaho. 

14. That MLS listing specifically stated twice that the Property had never had sub 

water flooding issues, when in fact it had. 

15. That MLS listing also stated twice that the Builder would install a leaching system 

to give the buyer peace of mind against flooding. 

16. The MLS listing served as an express warranty, warranting that the Property had 

never flooded and would not flood. 

17. After the Plaintiffs' July 2, 2007 purchase of the Property, they learned from a 

neighbor that the Property's basement had flooded in August of2006, contrary to the 

representation in the MLS listing. 

18. Despite the installment of a leaching system, the Property flooded again in August 

or 2007 and September or 2007 (within the one year warranty period) and continues to flood 
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frequently from seeping groundwater today. 

19. The express warranties were therefore breached to the extent the Defendants 

misrepresented that the house had not flooded and would not flood. 

20. These express warranties were further breached when the house flooded in August 

and September of 2007 and thereafter, subsequent to the time of the sale. 

21. As a result of this flooding, Plaintiffs have suffered damages in an amount in 

excess of $ 10,000, which shall be proven at trial. 

COUNT TWO: BREACH OF IMPLIED WARRANTY 

22. Plaintiffs hereby incorporate and re-allege paragraphs 1 - 21 and further plead and 

allege as follows: 

23. Implied in every newly constructed residence lies an implied warranty of 

habitability. Defendants (Shippen Construction, Inc.; and/or Robert and Jorja Shippen, husband 

or wife; and/or Robert and Jorja Shippen d/b/a Shippen Construction; and/or Robert Shippen; 

and/or Marriott Homes, LLC) therefore extended a implied warranty of habitability to Plaintiffs. 

24. That implied warranty was breached when the residence flooded in August and 

September of 2007 and each time it has flooded thereafter. 

25. Such continual flooding results in the uninhabitability of the entire residence. 

26. As a result of this flooding, Plaintiffs have suffered damages in an amount in 

excess of$10,000, which shall he proven at trial. 

COUNT THREE: BREACH OF THE IMPLIED COVENANT 
OF GOOD FAITH AND FAIR DEALING 

27. Plaintiffs hereby incorporate and re-allege paragraphs 1 - 26 and further plead and 

allege as follows: 
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28. Implied in every contract is a covenant of good faith and fair dealing. 

29. Defendants (Shippen Construction, Inc.; and/or Robert and Jorja Shippen, husband 

or wife; and/or Robert and Jorja Shippen d/b/a Shippen Construction; and/or Robert Shippen; 

and/or Marriott Homes, LLC) represented to Plaintiffs that the Property Plaintiffs were about to 

purchase had not flooded, when in fact it had flooded. 

30. Defendants further represented that a leaching system was installed to prevent 

snow run off and to give peace of mind against sub-water flooding. 

31. Defendants breached itsltheir implied covenant of good faith and fair dealing by 

misrepresenting the condition of and flooding history of the Property. 

32. As a result of this breach, Plaintiffs have suffered damages in an amount in excess 

of $1 0,000, which shall be proven at trial. 

COUNT FOUR: FRAUDULENT 
CONCEALMENT OF KNOWN DEFECT 

33. Plaintiffs hereby incorporate and re-allege paragraphs 1- 32 and further plead and 

allege as follows: 

34. Defendants (Shippen Construction, Inc.; and/or Robert and JOlja Shippen, husband 

or wife; and/or Robert and Jorja Shippen d/b/a Shippen Construction; and/or Robert Shippen; 

and/or Marriott Homes, LLC) knowingly concealed the following facts from Plaintiffs: 

a) Defendants concealed the fact that the property had flooded prior to the 

sale by representing that it had not flooded. 

b) Defendants knowingly installed a sump pump under the false stated 

premise that it was intended for winter snow run off. 

35. The condition of the Property and these statements were material to the purchase 
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of the Property. 

36. At the time these statements were made, Defendants knew the statements were 

false and Plaintiffs did not. 

37. Defendants intended for the Plaintiffs to rely on these statements. 

38. Plaintiffs did in fact rely on these statements. 

39. Plaintiffs' reliance was reasonable. 

40. As a proximate result of Defendants' misrepresentations, Plaintiffs suffered 

damages in excess of$10,000.00, in an amount to be proven at trial. 

COUNT FIVE: FRAUDULENT 
MISREPRESENTATION OF KNOWN FACT 

41. Plaintiffs hereby incorporates and re-allege paragraphs 1- 40 and further plead and 

allege as follows: 

42. Defendants (Shippen Construction, Inc.; and/or Robert and Jorja Shippen, husband 

or wife; and/or Robert and Jorja Shippen d/b/a Shippen Construction; and/or Robert Shippen; 

and/or Marriott Homes, LLC) knowingly misrepresented the following facts to Plaintiffs: 

a) Defendants misrepresented in their MLS listing that the Property had never 

flooded prior to the sale, when in fact it had. 

b) Defendants misrepresented that a sump pump was installed for winter 

snow runoff, when it was actually installed to remove ground water. 

c) Defendants misrepresented that subsequent flooding in August 0[2007 was 

the result of a nearby canal rupture. 

43. These statements were material to the purchase of the Property. 

44. At the time these statements were made, Defendants knew the statements were 
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false and Plaintiffs did not. 

45. Defendants intended for the Plaintiffs to rely on these statements. 

46. Plaintiffs did in fact rely on these statements. 

47. Plaintiffs' reliance was reasonable. 

48. As a proximate result of Defendants' misrepresentations, Plaintiffs suffered 

damages in excess of $10,000.00, in an amount to be proven at trial. 

COUNT SIX: FRAUD IN THE INDUCEMENT 

55. Plaintiffs hereby incorporate and re-allege paragraphs 1 - 48 and further plead and 

allege as follows: 

56. Defendants (Shippen Construction, Inc.; and/or Robert and Jorja Shippen, husband 

or wife; and/or Robert and Jorja Shippen d/b/a Shippen Construction; and/or Robert Shippen; 

and/or Marriott Homes, LLC) knowingly misrepresented the following facts from Plaintiffs: 

a) Defendants misrepresented in their MLS listing that the Property had never 

flooded prior to the sale, when in fact it had. 

b) Defendants misrepresented that a sump pump/leaching system was 

installed for winter snow runoff, when it was actually installed to remove 

ground water. 

57. The condition ofthe Property and these statements were material to the purchase 

of the Property. 

58. At the time these statements were made, Defendants knew the statements were 

false and Plaintiffs did not. 

59. Defendants intended for the Plaintiffs to rely on these statements to induce 
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Plaintiffs to purchase the property. 

60. Plaintiffs did in fact rely on these statements. 

61. Plaintiffs' reliance was reasonable. 

62. As a proximate result of Defendants' misrepresentations, Plaintiffs suffered 

damages in excess of$10,000.00, in an amount to be proven at trial. 

COUNT SEVEN: UNJUST ENRICHMENT 

63. Plaintiffs hereby incorporate and re-allege paragraphs 1 - 63 and further plead and 

allege as follows: 

64. Defendants (Shippen Construction, Inc.; and/or Robert and JOlja Shippen, husband 

or wife; and/or Robert and JOIja Shippen d/b/a Shippen Construction; and/or Robert Shippen; 

and/or Marriott Homes, LLC) were unjustly enriched by obtaining the agreed upon purchase 

price of the residence of $272,000, in exchange for a house that representedly had no history of 

flooding and upon guarantees that the house would not flood. 

65. Plaintiffs detrimentally relied on Defendants' representations regarding the 

Property. 

66. Because Defendants misrepresented the status ofthe house, Defendants obtained a 

higher purchase price for the house than they would have received had Defendants made the 

flooding disclosure. This resulted in unjust enrichment to the Defendants. 

67. But for Defendants' misrepresentation, Plaintiffs would not have even purchased 

the Property. 

68. That as a proximate result of Defendants' misrepresentations, Defendants were 

unjustly enriched in excess of $10,000.00, in an amount to be proven at trial. 
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COUNT EIGHT: ALTER EGO 
(Veit Piercing) 

69. Plaintiffs hereby incorporate and re-allege paragraphs 1 - 68 and further plead and 

allege as follows: 

70. That defendant Robert and/or Jotja Shippen maintains such a unity of interest in 

defendants Shippen Construction, Inc. and in Marriott Homes, LLC that the individuality of such 

entities has ceased. 

71. That the fiction of a separate existence between said Robert and/or Jotja Shippen 

and said defendant entities would perpetuate fraud or an inequitable result to the extent Robert 

and/or Jotja Shippen intend to rely on corporate or limited liability status solely as a shield 

against liability of the breaches and fraud heretofore mentioned. 

72. Based on information and belief, the value of the Defendant entities has been 

filtered or siphoned to Robert and/or Jotja Shippen for personal use, rendering the viability of 

any judgment as enforceable only against Robert and/or Jotja Shippen. 

73. That the damages and claims for liability (including, but not limited to, 

misrepresentation, concealment of a know defect and fraud in the inducement) sought forth 

above against Man'iott Homes, LLC and/or Shippen Construction, Inc., should be imposed upon 

Robert Shippen under the theory of alter ego or corporate veil piercing. 

ATTORNEY'S FEES 

Plaintiffs have been required to retain an attorney to prosecute this action and are entitled 

to costs and attorney fees pursuant to Idaho Code §12-120 and §12-121 and LR.C.P. 54. Further, 

Plaintiffs are entitled to attorneys fees pursuant to the parties' purchase and sale agreement of the 

Property. In the event this matter is taken by default, Plaintiffs are entitled to a reasonable 
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attorney fee of $2,500.00, and such additional amount in the event this matter is contested. 

WHEREFORE, Plaintiff prays for judgment as follows: 

A. That the contract for the sale of the Property be rescinded, with all title and 

obligations on the Property being reinstated to Defendants, relieving Plaintiffs of any future 

obligations 011 the residence; 

B. That Plaintiffs additionally be awarded money damages in an amount to reflect their 

improvements on the property in an amount in excess of $1 0,000 to be proven at trial; 

C. That Plaintiffs additionally be awarded money damages in an amount to reflect 

Plaintiffs efforts to mitigate the damage to the Property as a result of the flooding; 

D. That, in the event the contract is not rescinded, Plaintiffs receive damages in excess 

0[$10,000.00 in an amount to be proven at trial; 

E. That in the event the contract is not rescinded, Defendants be ordered to repair and 

restore the Property to the extent reasonably possible to ensure continuing and uninterrupted 

habitability thereof; 

F. For attorneys fees in the amount of $2,500.00 in the event this matter is taken by 

Default, and such additional amounts that may be incurred in the event this matter is contested; and 

G. For such other relief as the Court deems just and proper. 

DATED this £ day of October, 2009. 
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CERTIFICATE OF SERVICE 

I hereby certify that I served a true copy of the foregoing document upon the following this 
~ day of October 2009, by hand delivery, mailing with the necessary postage affixed thereto, 
facsimile, or overnight mail. 

Robin D. Dunn 
P.O .. Box 277 
477 Pleasant Country Lane 
Rigby, ID 83442-0277 

Hon. Gregory Moeller 
Madison County Courthouse 
P. O. Box 389 
Rexburg, ID 83440 

...:J><rMailing 
[ ] ij.and Delivery 
~Fax 

( ] Overnight Mail 
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WESTON S. DAVIS, ESQ (ISB No. 7449) 
NELSON HALL PARRY TUCKER, P.A. 
490 Memorial Drive 
Post Office Box 51630 
Idaho Falls, Idaho 83405-1630 
Telephone (208) 522-3001 
Fax (208) 523-7254 

Attorneys for Plaintiff 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and . 
SHELLEE BETH GOODSPEED, husband and I 

. fI I 
M~ i 

Plaintiffs, 

vs. 

SHIPPEN CONSTRUCTION, INC., an Idaho 
corporation, and ROBERT and JORJA 
SHIPPEN, husband and wife, 

Defendants. 

I 

I 
I 

I 
I 

I 
I 

Case No.: CV-09-01S 

REPLY TO MOTION TO 
DISCARD AND TO 
MEMORANDUM ON REQUESTS 
FOR ADMISSIONS 

COME Plaintiffs, by and through counsel of record, Weston S. Davis, Esq. of Nelson 

Hall Parry Tucker, P.A. and replies to Defendant Motion to Discard and Memorandum on 

Requests for Admission, pursuant to this Court's order that Plaintiffs may reply to Defendant's 

supplemental briefing on the admission of the requests for admission, as follows: 

Defendants' Motion under LR.C.P. 36(b) is untimely as Plaintiffs moved to have these 

requests for admission entered on July 13, 2009 and as the Court has already heard Plaintiffs' 
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motion on two occasions. Only now, after substantial expense to Plaintiffs, do the Defendants 

submit a motion to withdraw the admissions. Defendant's motion to withdraw is therefore 

untimely; substantial time and effort has already been expended to obtain an order deeming the 

requests as admitted. Such action causes prejudice to the Plaintiffs. 

In the Quirring case cited by Defendant, such was not the case. In that case, the oral 

motion to deem the requests admitted and the oral motion to withdraw the requests were 

instantaneously made at the time of trial. Quirring v. Quirring, 130 Idaho 560, 565, 944 P.2d 

695, 700 (1997). Thus, in that case, even though the motion to deem the requests was made at 

the time of trial, the opposing party might anticipate under LR.C.P. 36(b) that a motion to 

withdraw the admissions might also be made at the time oftrial. However, in this case, Plaintiffs 

filed their motion to deem the requests for admission admitted several months ago and have 

already had two hearings addressing the matter without Defendants' requesting a withdrawal of 

the Requests for Admission. At the very least, Plaintiffs have suffered the prejudice of lost 

attorneys fees incurred after filing their Motion to Deem Admitted Plaintiffs Requests for 

Admission to Defendants. 

Additionally, at the conclusion of the September 28, 2009 hearing, Plaintiff s counsel 

notified this Court that Defendants have not presented any evidence that Plaintiffs had named the 

incorrect parties to the lawsuit and therefore an order deeming the requests for admission was 

appropriate. Thus, this Court gave Defendants fourteen (14) days from the date of the hearing to 

produce evidence that Robert Shippen, Jorja Shippen, and Shippen Construction, Inc. were not 

proper parties to the action and to present argument that the requests for admission should not be 

deemed admitted. Defendants have failed to introduce any physical evidence to show that Robert 
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Shippen, .lorja Shippen, and Shippen Construction, Inc. are not in fact the correct parties to the 

lawsuit. 

As a final matter, Plaintiffs object to the offset request in fees requested by Defendants' 

counsel for having to answer an amended complaint, as the Defendants still have not provided 

any physical evidence that the Plaintiffs have named the improper parties. Further, the standard 

for an amendment of a complaint is a liberal standard and is generally granted as a matter of 

course. See I.R.C.P. 15(a). 

Therefore, Plaintiffs respectfully request Plaintiffs Requests for Admission be deemed 

admitted. In the alternative, Plaintiffs request an award of fees for time and expenses of pursuing 

admission of Plaintiffs' requests. 

DATEDthis-i-daYOfOctober,2009 ~ __ 

~ ~. = 
ESTON S. DAVIS, ESQ. 

CERTIFICATE OF SERVICE 

I hereby certify that I served a true copy of the foregoing document upon the following 
this -1i.. day of October 2009, by hand delivery, mailing with the necessary postage affixed 
thereto, facsimile, or overnight mail. 

~ Mailing 

Robin D. Dunn 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, ID 83442-0277 

[ ] Hand Delivery 
Wax 

[ ] Overnight Mail 

Hon. Gregory Moeller 
Madison County Courthouse 
P. O. Box 389 
Rexburg, ID 83440 

~~Q 
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WESTON S. DAVIS, ESQ. (lSB. No. 7449) 
ANDERSON NELSON HALL SMITH, P.A. 
490 Memorial Drive 
Post Office Box 51630 
Idaho Falls, Idaho 83405-1630 
Telephone (208) 522-3001 
Fax (208) 523-7254 

Attorneys for Plaintiff 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and . 
SHELLEE BETH GOODSPEED, husband and : 
wife, 

Plaintiffs, 

VS. 

SHIPPEN CONSTRUCTION, INC., an Idaho 
corporation, ROBERT and JORJA SHIPPEN, 
husband and wife, ROBERT and JORJA 
SHIPPEN, dba SHIPPEN CONSTRUCTION, 
ROBERT SHIPPEN, an individual, and 
MARRIOTT HOMES, LLC. 

Defendants. 

Case No.: CV-09-015 

SECOND NOTICE OF INTENT TO 
TAKE DEFAULT 

NOTICE [S HEREBY GIVEN, pursuant to Idaho Rule of Civil Procedure 55, that 

Plaintiff herein named has been served with an Amended Complaint in the above-entitled 

action, and having failed to answer or otherwise plead or defend in said action, Defendant shall, 

on or after November 5, 2009, file default against Plaintiff and move the Court for default 

judgment. 
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DATED this ~ day of October, 2009. 

WESTON S. DAVIS, ESQ. 

CERTIFICATE OF SERVICE 

I hereby certifY that I served a true copy of the foregoing document upon the 
following this ~day of October 2009, by hand delivery, mailing with the necessary 
postage affixed thereto, facsimile, or overnight mail. 

[ ] Mailing 

Robin D. Dunn 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, ID 83442-0277 

[ 1 Hand Delivery 
Wax 
[ ] Overnight Mail 
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DUNN LAW OFFICES, PLLC 
Robin D. Dunn, Esq., ISB # 2903 
Amelia A. Sheets, Esq., ISB #5899 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, Idaho 83442 
(208) 745-9202 (t) 
(208) 745-8160 (1) 

Attorneys for Defendants 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and ) 
SHELLEE BETH GOODSPEED, ) 
husband and wife, 

Plaintiffs, 

vs. 

SHIPPEN CONSTRUCTION, INC., an 
Idaho corporation, and ROBERT and 
JORJA SHIPPEN, husband and wife, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

--------------------------) 

Case No. CV 09-015 

DEFENDANTS' ANSWER 
TO AMENDED COMPLAINT 

COMES NOW, defendants, by and through the undersigned attorney of record, and 

answer that Complaint on file herein as follows: 

I 

The Complaint on file herein fails to state an adequate cause for which relief may be 

granted and should be dismissed pursuant to the Idaho Rules of Civil Procedure, Rule 

(12)(6). 

II 

Robert and Jorja Shippen, husband and wife, are not involved in this Complaint and 
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should be dismissed, with prejudice and an appropriate award of fees and costs. 

III 

The defendants herein do not waive any defenses by answering this Complaint and 

more particular, the following: jurisdiction both - subject and personal; failure to join 

indispensable parties and/or the defense of statue of limitation and/ or laches. 

IV 

Shippen Construction, Inc. and/or Robert and Jorja Shippen d/b/a Shippen 

Construction are not proper parties to this action and should be dismissed from this action. 

V 

The defendants reserve the right, after appropriate discovery, to assert counterclaims 

and/ or alternate pleading based upon discovery. 

VI 

The defendants herein deny each and every allegation of the Complaint on file unless 

specifically admitted hereafter. 

VII 

The defendants answer and each and every paragraph of the Complaint on file herein 

according to the numerical reference set forth by plaintiffs as follows: 

1. Admit; 

2. Admit; 

3. Admit; 

4. Marriot Homes, LLC is a limited liability company and not a corporation. 

5. Neither admit nor deny as the subject property should not be a matter of 

litigation. 

6. Jurisdiction over real property is subject to Idaho Code Section and venue is 
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appropriate where the defendants reside. It is believed that these two (2) 

concepts are properly plead in the above action, but the defendants deny based 

upon the fact that the same are legal conclusions. 

7. Mr. Shippen has received a written notice, but deny that the notice is appropriate 

as no cause of action exists against Robert and Jorja Shippen and that the 

Shippen Construction claim is without merit. 

8. The defendants admit that they have accepted service, but deny the remainder of 

said allegation. 

9. Admit that Marriott Homes, LLC is a limited liability company with members of 

Robert and Jorja Shippen. The balance of the paragraph is denied. 

10. Defendants reincorporate and re-allege answers previously set forth in paragraphs 

1 through 9. 

11. A contract for real estate sale was entered into, but the particulars are unknown to 

the defendants without review of said contract. As such, the defendants admit 

that a real estate venture was entered into between the parties and believe the 

residence and property are not properly before the court. 

12. Deny that a builder's warranty applies to all aspects of a building and is specific 

in nature. 

13. As to the exact date contained in this paragraph, the defendants are unsure, but 

admit the balance of said paragraph. 

14. Deny. 

15. The exact nature of the leaching system was discussed, but the particulars are 

uncertain as to these answering parties. 
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16. Deny. 

17. The defendants are without knowledge and, therefore, deny the same. 

18. The defendants are without knowledge and, therefore, deny the same. 

19. Deny. 

20. Deny. 

21. Deny. 

22. Defendants re-allege paragraphs answered 1 through 21 as though full set forth 

hereafter. 

23. Deny. 

24. Deny. 

25. Deny. 

26. Deny. 

27. Defendants re-allege paragraphs answered 1 through 26 and incorporate the same 

herein. 

28. Deny. 

29. Deny. 

30. Deny. 

31. Deny. 

32. Deny. 

33. Defendants re-allege paragraphs answered 1 through 32 and incorporate the same 

herein. 

34. Deny. 

35. Deny. 

36. Deny. 
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37. Deny. 

38. Deny. 

39. Deny. 

40. Deny. 

41. Defendants rewallege paragraphs answered 1 through 40 and incorporate the same 

herein. 

42. Deny. 

43. Deny. 

44. Deny. 

45. Deny. 

46. Deny. 

47. Deny. 

48. Deny. 

55. {sic} Defendants rewa lIege paragraphs answered 1 through 48 and incorporate the 

same herein. 

56. {sic} Deny. 

57. {sic} Deny. 

58. {sic} Deny. 

59. {sic} Deny. 

60. 61, 62, {sic} Deny. 

63. {sic} Defendants rewallege paragraphs answered 1 through 62 and incorporate the 

same herein. 

64-68. {sic} Deny. 

69. {sic} Defendants re-allege paragraphs answered 1 through 68 and incorporate the 
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same herein. 

70-73. {sic} Deny. 

Defendants have been made aware that an attorney represents plaintiffs, but deny the 

plaintiffs should have set forth this Complaint and therefore deny the same as a 

request for fees is not appropriate. 

FIRST AFFIRMATIVE DEFENSE 

The written sales agreement specifically requires and requests the plaintiffs to 

inspect and cause inspections to be made upon the real property in question. As such, the 

plaintiffs are without a cause of action for which relief may be granted. 

SECOND AFFIRMATIVE DEFENSE 

The defendants have given no specific warranties for sub-water control as such are 

acts of God and not within the control of builder. 

THIRD AFFIRMATIVE DEFENSE 

The plaintiffs are estopped from asserting their claims herein and the defendants rely 

upon detrimental reliance, estoppel and other similar defenses. 

FOURTH AFFIRMATIVE DEFENSE 

The defendants reserve the right to set forth additional defenses based upon adequate 

discovery. 

JURY TRIAL 

The defendants request a trial by jury. 

ATTORNEY FEES 

The defendants herein request attorney fees as are recoverable by contract, statute, 

rule and/ or case law developed in the State of Idaho. 
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WHEREFORE, defendants having fully answered the Complaint on file herein, 

requests and prays for relief as follows: 

1. That the Complaint on file herein be dismissed with prejudice; 

2. That the defendants, each and everyone of them, be awarded attorney fees, 

reasonable costs of court and other such expenses are necessarily recoverable in 

defending this action; 

3. For all relief that is just in the premises. 

c11, 
DATED this .,;) day of November, 2009. 

~=--G~ 
Robin D. Dunn, Esq. 
DUNN LAW OFFICES, PLLC 

CERTIFICATE OF SERVICE 

I bi .. 
I HEREBY CERTIFY that on the ~ day of November, 2009 a true and correct 

copy of the foregoing was delivered to the following persons( s) by: 

Hand Delivery 

~ Postage-prepaid mail 

Facsimile Transmission 

Weston S. Davis, Esq. 
P.O. Box 51630 
Idaho Falls, ID 83405 

Robin D. Dunn, Esq. 
DUNN LAW OFFICES, PLLC 
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IN THE DISTRICT COURT OF THE SEVENTH JUI)ICIAL DISTRI 

STATE OF IDAHO/f~/:AND'F()R,JEF.jHi1!SON COUNTY 

) 
WILLIAM SHAWN GOODSPEED and ) 
SHELLEE BETH GOODSPEED, ) 
Husband and wife, ) 

) 
Plaintiffs, ) 

) 
v. ) 

) 
SHIPPEN CONSTRUCTION, INC. ) 
an Idaho corporation; ROBERT and ) 
JORJA SHIPPEN, husband and wife; ) 
ROBERT and JORJA SHIPPEN dba ) 
SHIPPEN CONSTRUCTION; ROBERT ) 
SHIPPEN, an individual; and MARRIOTT ) 
HOMES, LLC, ) 

) 
Defendants. ) 

----------------------------) 

CV-09-015 

ORDER ON MOTION TO 
ALLO\V ANS\VERS TO 
REQUESTS FOR ADMISSIONS 

INTRODUCTION 

William and Shellee Goodspeed ("Goodspeeds") purchased certain real property 

from Robert and Jorja Shippen ("Shippens") in June of2007. The Goodspeeds later 

discovered that the property had flooding issues from groundwater seepage. There has 

been some confusion as to the Shippens' role in the transactions underlying the 

Goodspeeds' lawsuit. 

The Goodspeeds have alleged eight causes of action against Shippens and various 

contractors: Count One, Breach of Express Warranty; Count Two, Breach ofImplied 

Warranty; Count Three, Breach of the Implied Covenant of Good Faith and Fair Dealing; 

Count Four, Fraudulent Concealment of Known Defect; Count Five, Fraudulent 
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Misrepresentation of Known Fact; Count Six, Fraud in the Inducement; Count Seven, 

Unjust Enrichment; and Count Eight, Alter Ego (Veil Piercing). I 

On May 14,2009, the Goodspeeds served Defendants with discovery requests 

that included requests for admission. Defendants failed to respond to these requests. 

Two months after serving the requests for admissions, on July 13, 2009, the Goodspeeds 

moved the Court to deem the requests admitted due to Defendants' failure to timely 

respond. This apparently stirred Defendants to serve their answers to the requests for 

admission on July 16,2009. On July 30,2009, Defendants filed a motion to allow the 

late answers to stand. Defendants later filed a motion to discard requests for admissions 

and allow answers to stand. The Court held a hearing on September 28, 2009. This 

opinion addresses both Defendants' motion to discard the admissions and Plaintiffs' 

motion to deem admitted their requests for admissions. 

The Court notes that several other issues were decided at the September 28 

hearing. Defendants had filed a motion to dismiss that had been converted to a summary 

judgment motion. The basis for Defendants' summary judgment motion was that the 

Goodspeeds had failed to join the proper defendant. However, on September 28 the 

Court granted the Goodspeeds' motion to amend their complaint to include defendant 

Marriott Homes, LLC. Because the Court granted the Goodspeeds' motion to amend 

complaint to include the allegedly missing defendant, the Court ruled at the September 28 

hearing that summary judgment was denied.2 Also at that hearing, the Court denied a 

motion to strike and denied the Goodspeeds' motion to disqualify Defendants' counsel. 

The only issue remaining after the hearing was the Goodspeeds' motion to deem 

their requests admitted. Defendants were given 14 days from September 28 to submit 

supplemental material relating to the motion to deem admitted.3 All supplemental 

material has been received. 

1 Amended Complaint (Oct. 9,2009). 
2 Minute Entry on Motions (July 29, 2009) 
3 Minute Entry on Motions (Sept. 30,2009). 
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DISCUSSION 

I. The Court allows Shippens' July 16,2009 responses to stand. 

The issue has been extensively argued and briefed by both sides. Idaho Rule of 

Civil Procedure 36(a) states that requests for admission will be deemed admitted unless 

the party receiving the requests serves an answer or objection under oath within 30 days. 

The effect of this rule, and the procedure for changing an admission, is set forth in Rule 

36(b): 

Any matter admitted under this rule is conclusively established unless the 
court on motion permits withdrawal or amendment of the admission. 
Subject to the provisions of Rule 16 governing amendment of a pre-trial 
order, the court may permit withdrawal or amendment when the 
presentation of the merits of the action will be sub served thereby and the 
party who obtained the admission fails to satisfy the court that withdrawal 
or amendment will prejudice that party in maintaining an action or defense 
on the merits.4 

The use of the term may in this rule strongly implies that this a discretionary issue 

for the Court. As with all discretionary decisions, this requires the Court to (1) rightly 

perceive the issue as one of discretion, (2) act within the outer boundaries of the 

discretion allotted, and (3) reach the decision through the exercise of reason. Associates 

Northwest, Inc. v. Beets, 112 Idaho 603, 605, 733 P.2d 824, 826 eet. App. 1987). 

The Idaho Supreme Court provided guidance to the Court in exercising its 

reasoned discretion under Rule 36(b) in the case of Quiring v. Quiring, 130 Idaho 560, 

944 P.2d 695 (1997). The Court focused on the two-part analysis contained in the rule: 

Two requirements must be met before an admission may be amended or 
withdrawn pursuant to Rule 36(b): (l) presentation of the merits must be 
promoted, and (2) the party who obtained the admission must not be 
prejudiced by the withdrawal. 

130 Idaho at 564, 944 P.2d 699. Both prongs of this analysis must be established 

in order to permit withdrawal of the admissions. 

4 J.R.C.P. 36(b), emphasis added. 
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The Idaho Supreme Court then defined the first prong (presentation on the 

merits) by citing with approval the following analysis from the Ninth Circuit: 

The Ninth Circuit has said that the first half of the Rule 36(b) test is 
"satisfied when upholding the admissions would practically eliminate any 
presentation of the merits of the case." Hadley v. United States, 45 F.3d 
1345, 1348 (1995). 

Id. The Court also found persuasive the Ninth Circuit's analysis of the second prong 

(prejudice ): 

"Prejudice" as contemplated in F.R.C.P. 36(b) is '''not simply that the 
party who obtained the admission will now have to convince the factfinder 
of its truth. Rather, it relates to the difficulty a party may face in proving 
its case, e.g., caused by the unavailability of key witnesses, because of the 
sudden need to obtain evidence' with respect to the questions previously 
deemed admitted." Hadley, 45 FJd at 1348 (quoting Brook Village N. 
Assoc. v. General Elec. Co., 686 F.2d 66,70 (1st Cir.1982). "The party 
who obtained the admission has the burden of proving that withdrawal of 
the admission would prejudice the party's case." Id. Again, these federal 
decisions are persuasive and consistent with LR.C.P. 36(b). 

130 Idaho at 564-565, 944 P.2d 699-700. 

Applying this reasoning, the Court finds and concludes that allowing the 

late responses to the requests for admission to stand will promote a presentation 

on the merits. Based upon the arguments of counsel, and the pleadings in the file, 

it appears that the actual merits of the case will not be addressed if the requests 

are deemed admitted. If the Court upholds these admissions, it will be required to 

accept as true certain admissions which both parties appear to concede have no 

basis in fact. Trials are, or should be, quests for the truth. This goal will not be 

realized if the Court must rely upon legal fictions which may have no semblance 

with reality. 

More importantly, the Court can discern no prejudice to Plaintiffs. The Court first 

acknowledges that the facts in Quiring are quite different from the case in hand. In 

Quiring, the motion to deem admitted was filed very shortly before the trial began. In 

the case at hand, the motion to deem admitted was filed before the trial has even been 

scheduled. Therefore, Plaintiffs still have ample time to prepare their case. Plaintiffs 
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have presented no evidence or argument to the Court suggesting that any necessary 

witnesses are now unavailable or necessary evidence inaccessible. If the Court allows the 

late answers to stand, the hurdle the Goodspeeds must surmount to win this case is no 

higher than it was when they first filed their complaint. Therefore, the Court finds little 

or no prejudice to Plaintiffs in allowing the late response to the request for admissions. 

The Court would feel very differently if it appeared the delay in answering 

was the result of an intentional tactical decision or discovery gamesmanship 

intended to prejudice the opposing party. Here, however, it appears to have been 

the result of an innocent oversight by counsel. An appropriate sanction in the 

form of attorney's fees and costs has already been imposed. 

CONCLUSION 

Defendants' motion to discard requests for admissions and allow answers to stand 

is GRANTED. Plaintiffs' motion to deem admitted is DENIED. Again, Defendants' 

summary judgment motion was DENIED from the bench at the September 28, 2009 

hearing because the Court found an issue of fact as to the identity of the proper 

defendant. 

IT IS SO ORDERED. 

DATED this 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing ORDER was this 

() day of November, 2009 served upon the following individuals by U.S. mail unless 

otherwise indicated: 

Robin D. Dunn 
Amelia A. Sheets 
DUNN LAW OFFICES, PLLC 
P.O. Box 277 
Rigby, ID 83442 
Attorneys for Defendants 

Weston S. Davis 
NELSON, HALL, PARRY, TUCKER, P.A. 
P.O. Box 51630 
Idaho Falls, ID 83405-1630 
Attorneysfor Plaintiff 

By: ~ 
Deput C erk 
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WESTON S. DAVIS, ESQ (ISB No. 7449) 
NELSON HALL PARRY TUCKER, P.A. 
490 Memorial Drive 
Post Office Box 51630 
Idaho Falls, Idaho 83405-1630 
Telephone (208) 522-3001 
Fax (208) 523-7254 

Attorneys for Plaintiff 
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.'EFFERS,r",;.! .... OUkT 
ON COUNTY, ID .... HI) 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and 
SHELLEE BETH GOODSPEED, husband 
and wife, 

Plaintiffs, 

vs. 

SHIPPEN CONSTRUCTION, INC., an 
Idaho corporation, ROBERT and JORJA 
SHIPPEN, husband and wife, ROBERT and 
JORJA SHIPPEN, dba SHIPPEN 
CONSTRUCTION, ROBERT SHIPPEN, an 
individual, and MARRIOTT HOMES, LLC. 

Defendants. 

Case No.: CV-09-015 

NOTICE OF ISSUE AND 
REQUEST FOR TRIAL SETTING 

Plaintiff represents that this action is at issue and requests that trial be set in this 

action and states as follows: 

1. Type of action: Contract IConstruction. 

2. Court or jury case: Jury. 

3. Jury timely demanded: Yes. 

4. Name and address of opposing counsel: 

NOTICE OF ISSUE AND REQUEST FOR TRIAL SETTING - I 



Robin D. Dunn 
477 Pleasant Country Lane 
P.O. Box 277, Rigby, Idaho 83442 

5. Estimated trial time: Five (5) days. 

6. Trial dates NOT available to counsel requesting trial setting: 

February 2-3, 16,24-26,2010 
March 22-26, 2010 
May 11, 17,24,2010 

7. Name of member of firm or associate who will try case: Weston S. Davis. 

8. Pre-trial requested: Yes. 

I certify that the case is at issue as to both parties. 

DATED this 13 day of January, 2010. 

-lit ~~-.-~ eston S .'-Bavls 

CERTIFICATE OF SERVICE 

I hereby certify that I served a true copy of the foregoing document upon the 
following this ~ day of January, 2010, by hand delivery, mailing with the necessary 
postage affixed thereto, facsimile, or overnight mail. 

[v] Mailing 

Robin D. Dunn 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, ID 83442-0277 

J LJiand Delivery 
-f><1. Fax 

[ ] Overnight Mail 

L:\wsd\- Clients\ 7411.1 Goodspeed\Note.of.Issue. wpd 
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WESTON S. DAVIS, ESQ (ISB No. 7449) 
NELSON HALL PARRY TUCKER, P.A. 
490 Memorial Drive 
Post Office Box 51630 
Idaho Falls, Idaho 83405-1630 
Telephone (208) 522-3001 
Fax (208) 523-7254 

Attorneys for Plaintiff 
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JEffERSON COUNTY .IOt.HO 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and . 
SHELLEE BETH GOODSPEED, husband and : 
~~ . 

Plaintiffs, 

vs. 

SHIPPEN CONSTRUCTION, INC., an Idaho 
corporation, ROBERT and JORJA SHIPPEN, 
husband and wife, ROBERT and JORJA 
SHIPPEN, dba SHIPPEN CONSTRUCTION, 
ROBERT SHIPPEN, an individual, and 
MARRIOTT HOMES, LLC. 

Defendants. 

Case No.: CV-09-015 

NOTICE OF DEPOSITION 
DUCES TECUM 

PLEASE TAKE NOTICE that Plaintiffs, by and through their attorney of record, Nelson 

Hall Parry Tucker, P.A., will take the deposition on oral examination of Defendant, ROBERT 

SHIPPEN, before a Certified Court Reporter in and for the State ofIdaho on Wednesday, February 

24,2010, at 9:00 a.m., at the law offices of Robin D. Dunn, 477 Pleasant Country Lane, Rigby, 

Idaho, at which time and place you are invited to appear and cross-examine. 

The deponent shall produce and permit inspection and copying, at the time of the deposition 

all records, documents or correspondence relating to the subject matter of this litigation and all 
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documents requested for production that have not yet been produced. 

Additionally, you are requested to bring the following documents: 

• All of your personal and business tax returns in which you have any interest 
for the past four (4) years and also produce your current pay stub(s) from all 
sources showing your year to date income. 

• All corporate documents for any business in which you have any interest for 
the past four (4) years, including, but not limited to financial reports 
(including all digital files and accountings), annual meeting minutes, board 
meeting minutes, and board resolutions. 

• For all assets you presently own or owned during or since January 1, 2006, 
produce all titles, registrations, bills of sale or other evidence of ownership 
and all receipts, invoices, or other documentation. 

• For all outstanding financial obligations in the past four (4) years produce the 
current billing statements or other evidence of the debt and current balance 
of the debt. 

• All documents related to any and all insurance policies that may provide 
coverage for the issues in this matter, as identified in the Plaintiffs 
Complaint. 

• Copies of all checks written by any of the named defendants for the 
construction of the Subject Real Property (3709 E. 319 N. Rigby, ID 83442). 

DATED this .;20 day of January, 2010. 
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CERTIFICATE OF SERVICE 

I hereby certifY that I served a true copy of the foregoing document upon the following 
this.dEL day of January, 2010, by hand delivery, mailing with the necessary postage affixed 
thereto, facsimile, or overnight mail. 

Robin D. Dunn 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, ID 83442-0277 

T & T Reporting 
525 Park A venue 
P.O. Box 51020 
Idaho Falls, ID 83405-1020 
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[ ] Mailing 
[ J Hand Delivery 
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[ ] E-Mail 
[ ] Overnight Mail 
[ ] Courthouse Box 

[ ] Mailing 
[ ] Hand Delivery 
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[ ] E-Mail 
[ ] Overnight Mail 
[ ] Courthouse Box 
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WESTON S. DAVIS, ESQ (ISB No. 7449) 
NELSON HALL PARRY TUCKER, P.A. 
490 Memorial Drive 
Post Office Box 51630 
Idaho Falls, Idaho 83405-1630 
Telephone (208) 522-3001 
Fax (208) 523-7254 

Attomeys for Plaintiff 

ZOiO JAN 25 PH 3: I ~ 

DIS T h I\; 'j COUtn 
JEFFERSON COUNTY, IDAHO 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and . 
SHELLEE BETH GOODSPEED, husband and : 
wire, . 

Plaintiffs, 

vs. 

SHIPPEN CONSTRUCTION, INC., an Idaho 
corporation, ROBERT and JORJA SHIPPEN, 
husband and wife, ROBERT and JORJA 
SHIPPEN, dba SHIPPEN CONSTRUCTION, 
ROBERT SHIPPEN, an individual, and 
MARRIOTT HOMES, LLC. 

Defendants. 

Case No.: CV-09-015 

NOTICE OF DEPOSITION 
DUCES TECUM 

PLEASE TAKE NOTICE that Plaintiffs, by and through their attorney of record, Nelson 

Hall Parry Tucker, P.A., will take the deposition on oral examination of NICHOLAS SHIPPEN, 

before a Certified Court Reporter in and for the State ofIdaho on Thursday, February 25,2010, at 

9:30 a.m., at the law offices of Robin D. Dunn, 477 Pleasant Country Lane, Rigby, Idaho, at which 

time and place you are invited to appear and cross-examine. 

The deponent shall produce and permit inspection and copying, at the time ofthe deposition 

all records, documents or correspondence relating to the subject matter of this litigation and all 
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documents requested for production that have not yet been produced. 

Additionally, you are requested to bring the following documents: 

Any and all pay information regarding payment to you for the years 2006 and 
2007 including, but not limited to, any and all pay stubs for the years 2006 
and 2007, any and aU W -2 tax forms reflecting your work for the years 2006 
and 2007, any and all 1099 tax forms reflecting your work for the years 2006 
and 2007, and any and all other tax documents reflecting your income for the 
years 2006 and 2007. 

• Any and all documents in your possession regarding any flooding, water 
damage clean up, or water repair on the Subject Real Property (3709 E. 319 
N. Rigby, ID 83442) including, but not limited to, phone messages, text 
messages, notes, correspondence, and digital or hard copy photographs. 

• Any and all phone records for any of your phone numbers for the months of 
July 2006 through October of 2006. 

DATED this ~ day ofJanuary, 2010. 
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CERTIFICATE OF SERVICE 

I hereby certifY that I served a true copy of the foregoing document upon the following 
this ~ day of January, 2010, by hand delivery, mailing with the necessary postage affixed 
thereto, facsimile, or overnight mail. 

Robin D. Dunn 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, ID 83442-0277 

T & T Reporting 
525 Park Avenue 
P.O. Box 51020 
Idaho Falls, ID 83405·1020 
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[ ] Hand Delivery 
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[ ] Overnight Mail 
[ ] Courthouse Box 
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