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IN THE 

SUPREME COURT 
OF THE 

STATE OF IDAHO 

WILLIAM S WN GOODSPEED and ) 
SHELLEE BETH GOODPSEED, ) 

Plaintiffs-Respondents, 
) 
) 
) 
) 
) 
) 
) 
) 

SUPREME COURT NO. 38829-2011 

-vs- Jefferson County 
Case No. CV -2009-i'"-"'''"'"==:-::-:==_-=:-~ __ _ 

- COpy· ROBERT and JORJA SIDPPEN, 

Defendants-Appellants, 

-----------------------------) 
CLERK'S RECORD ON APPEAL 

Appeal from the District court ofthe i h Judicial District ofthe State ofldaho, in and for 

THE JEFFERSON COUNTY 
DISTRICT COURT 

GREGORYS.ANDE N 
DISTRICT JUDGE 

ATTORNEY FOR APPELLANT ATTORNEY FOR RESPONDENT 

Robin D. Dunn 
P.O. Box 277 

Rigby, ID 83442 

eston S. Davis 
P.O. Box 51630 

Idaho Falls, ID 83405-1630 

Filed this the Ji day Of_~-=-?(-=If-'-()_~ __ ---" 2011 



IN THE SUPREME COURT OF THE STATE OF IDAHO 

WILLIAM SHAWN GOODSPEED and ) 
SHELLEE BETH GOODPSEED, ) 

) 
Plaintiffs-Respondents, ) SUPREME COURT NO. 38829-2011 

) 
-vs- ) Jefferson County 

) Case No. CV-2009-15 
ROBERT and JORJA SHIPPEN, ) 

) 
Defendants-Appellants, ) 

) 

CLERK'S RECORD ON APPEAL 

Appeal from the District court of the i h Judicial District of the State ofIdaho, in and for 

THE JEFFERSON COUNTY 
DISTRICT COURT 

GREGORYS.ANDERSON 
DISTRICT JUDGE 

ATTORNEY FOR APPELLANT 

Robin D. Dunn 
P.O. Box 277 

Rigby, ID 83442 

ATTORNEY FOR RESPONDENT 

Weston S. Davis 
P.O. Box 51630 

Idaho Falls, ID 83405-1630 

/ 
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WESTON S. DAVIS, ESQ (ISB No. 7449) 
NELSON HALL PARRY TUCKER, P.A. 
490 Memorial Drive 
Post Office Box 51630 
Idaho Falls, Idaho 83405-1630 
Telephone (208) 522-3001 
Fax (208) 523-7254 

Attorneys for Plaintiff 

7,010 JAN 25 PH 3: \4 

DIS I h ICT COUP{ T 
JE.FFER SON COUN1 V .10 AHO 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
ST ATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

I 

I 
WILLIAM SHAWN GOODSPEED and i 
SHELLEE BETH GOODSPEED, husband and ~ 
wife, 

Plaintiffs, 

vs. 

SHIPPEN CONSTRUCTION, INC., an Idaho 
corporation, ROBERT and JORJA SHIPPEN, 
husband and wife, ROBERT and JORJA 
SHIPPEN, dba SHIPPEN CONSTRUCTION, 
ROBERT SHIPPEN, an individual, and 
MARRIOTT HOMES, LLC. 

Defendants. 

Case No.: CV-09-015 

NOTICE OF DEPOSITION 
DUCES TECUM 

PLEASE TAKE NOTICE that Plaintiffs, by and through their attorney of record, Nelson 

Hall Parry Tucker, P.A., will take the deposition on oral examination of Defendant, JORJA 

SHIPPEN, before a Certified Court Reporter in and for the State ofIdaho on Wednesday, February 

24,2010, at 3:30 p.m., at the law offices of Robin D. Dunn, 477 Pleasant Country Lane, Rigby, 

Idaho, at which time and place you are invited to appear and cross-examine. 

The deponent shall produce and permit inspection and copying, at the time of the deposition 

all records, documents or correspondence relating to the subject matter of this litigation and all 

NOTICE OF DEPOSITION DUCES TECUM - I 



.,....... 

documents requested for production that have not yet been produced. 

Additionally, you are requested to bring the following documents: 

• 

• 

• 

• 

All of your personal and business tax returns in which you have any interest 
for the past four (4) years and also produce your current pay stub(s) from all 
sources showing your year to date income. 

All corporate documents for any business in which you have any interest for 
the past four (4) years, including, but not limited to financial reports 
(including all digital files and accountings), annual meeting minutes, board 
meeting minutes, and board resolutions. 

For all assets you presently own or owned during or since January 1, 2006, 
produce all titles, registrations, bills of sale or other evidence of ownership 
and all receipts, invoices, or other documentation. 

For all outstanding financial obligations in the past four (4) years produce the 
current billing statements or other evidence of the debt and current balance 
of the debt. 

All documents related to any and all insurance policies that may provide 
coverage for the issues in this matter, as identified in the Plaintiffs 
Complaint. 

Copies of all checks written by any of the named defendants for the 
construction of the Subject Real Property (3709 E. 319 N. Rigby, ID 83442). 

DATED this ;;rJ day of January, 2010. 

IJ/:;-::;= =:5= 
. AVIS, ESQ. 

NOTICE OF DEPOSITION DUCES TECUM _ 2 
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WESTON S. DAVIS, ESQ (lSB No. 7449) 
NELSON HALL PARRY TUCKER, P.A. 
490 Memorial Drive 
Post Office Box 51630 
Idaho Falls, Idaho 83405-1630 
Telephone (208) 522-3001 
Fax (208) 523-7254 

Attorneys for Plaintiff 

2010 JAH25 PH 3: I ~ 

DIS '0< 1t,;1 COURT 
Jf.FFERSON COUNT Y.lOAHO 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and 
SHELLEE BETH GOODSPEED, husband and : 
~~ . 

Plaintiffs, 

vs. 

SHIPPEN CONSTRUCTION, INC., an Idaho 
corporation, ROBERT and JORJA SHIPPEN, 
husband and wife, ROBERT and JORJA 
SHIPPEN, dba SHIPPEN CONSTRUCTION, 
ROBERT SHIPPEN, an individual, and 
MARRIOTT HOMES, LLC. 

Defendants. 

Case No.: CV-09-015 

NOTICE OF DEPOSITION 
DUCES TECUM 

PLEASE TAKE NOTICE that Plaintiffs, by and through their attorney of record, Nelson 

Hall Parry Tucker, P.A., will take the deposition on oral examination of PAUL JENKINS, before 

a Certified Court Reporter in and for the State ofIdaho on Friday, February 26,2010, at 1 :00 p.m., 

at the law offices of Robin D. Dunn, 477 Pleasant Country Lane, Rigby, Idaho, at which time and 

place you are invited to appear and cross-examine. 

NOTICE OF DEPOSITION DUCES TECUM - 1 



The deponent shall produce and pennit inspection and copying, at the time of the deposition 

all records, documents or correspondence relating to the subject matter of this litigation in his 

possession including but not limited to: 

• Any documents in your possession regarding water levels (including but not 
limited to water surveys, district water level reports, and any test hole 
findings or notes) ofthe real property subdivision now commonly referred to 
as Woodhaven Creek, in Rigby, Idaho or of any property immediately 
surrounding said subdivision. 

• All versions of the MLS listing in your possession for the Subject Real 
Property (3709 E. 319 N. Rigby, ID 83442) including dates of any 
modifications made to the MLS listing; 

• Any and all documented conversations between you and the above named 
defendants in any capacity regarding the Subject Real Property; 

• Any correspondence between you and the above named defendants in any 
capacity regarding the Subject Real Property. 

• Any other documents (including videos, photographs, etc ... ) III your 
possession relating to the Subject Real Property. 

DATED this 20 day of January, 2010. 

NOTICE OF DEPOSITION DUCES TECUM - 2 



.... . . 

CERTIFICATE OF SERVICE 

I hereby certify that I served a true copy of the foregoing document upon the following 
this ~ day of January 2010, by hand delivery, mailing with the necessary postage affixed 
thereto, facsimile, or overnight mail. 

Robin D. Dunn 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, ID 83442-0277 

T & T Reporting 
525 Park A venue 
P.O. Box 51020 
Idaho Falls, ID 83405-1020 

bwsdl- Clientsl74 I 1.1 GoodspeedlNOI of Depo DT (Jenkins). wpd 

NOTICE OF DEPOSITION DUCES TECUM 

[ ] Mailing 
[ ] Hand Delivery 

..w--Fax 
[J E-Mail 

[ ] Overnight Mail 
[ ] Courthouse Box 

[ ] Mailing 
L ~ ~d Delivery 

....J2$Fax 
[ ] E-Mail 
[ ] Overnight Mail 
[ ] Courthouse Box 

~ ... 
WESTON S. DAVIS 
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WESTON S. DAVIS, ESQ (ISB No. 7449) 
NELSON HALL PARRY TUCKER, P.A. 
490 Memorial Drive 
Post Office Box 51630 
Idaho Falls, Idaho 83405-1630 
Telephone (208) 522-3001 
Fax (208) 523-7254 

Attorneys for Plaintiff 

lOlO JAN 25 PH 3: I ~ 

DISTRiCT COURT 
.!EfFERSON COUNT Y. IDAHO 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and 
SHELLEE BETH GOODSPEED, husband and : 
wife, . 

Plaintiffs, 

vs. 

SHIPPEN CONSTRUCTION, INC., an Idaho 
corporation, ROBERT and JORJA SHIPPEN, 
husband and wife, ROBERT and JORJA 
SHIPPEN, dba SHIPPEN CONSTRUCTION, 
ROBERT SHIPPEN, an individual, and 
MARRIOTT HOMES, LLC. 

Defendants. 

Case No.: CV-09-015 

NOTICE OF DEPOSITION 
DUCES TECUM 

PLEASE TAKE NOTICE that Plaintiffs, by and through their attorney of record, Nelson 

Hall Parry Tucker, P .A., will take the deposition on oral examination of JUSTIN FULLMER, before 

a Certified Court Reporter in and for the State of Idaho on Thusday, February 25, 2010, at 11 :00 

a.m., at the law offices of Robin D. Dunn, 477 Pleasant Country Lane, Rigby, Idaho, at which time 

and place you are invited to appear and cross-examine. 

NOTICE OF DEPOSITION DUCES TECUM - 1 



---

The deponent shall produce and permit inspection and copying, at the time of the 

deposition all records, documents or correspondence relating to the subject matter of this 

litigation including but not limited to: 

• Any plans, specifications, or designs in your possession regarding in the 
excavation of the Subject Real Property (3709 E. 319 N. Rigby, ID 83442); 

• Copies of any and all checks or bank drafts made to you as compensation for 
your services to excavate or otherwise alter or improve the Subject Real 
Property and any of your business records reflecting these payments. 

DATED this 20 day ofJanuary, 2010. 

CERTIFICATE OF SERVICE 

I hereby certify that I served a true copy of the foregoing document upon the following 
this ~ day of January 2010, by hand delivery, mailing with the necessary postage affixed 
thereto, facsimile, or overnight mail. 

Robin D. Dunn 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, ID 83442-0277 

T & T Reporting 
525 Park A venue 
P.O. Box 51020 
Idaho Falls, ID 83405-1020 

L:lwsdl- Clientsl74 t 1.1 Goodspeed\Not ofDepo DT (Fullmer}.wpd 

NOTICE OF DEPOSITION DUCES TECUM 

[ ] Mailing 
[ ] Hand Delivery 
~x 

[ ] E-Mail 
[ ] Overnight Mail 
[ ] Courthouse Box 

[ ] Mailing 
[ ] jIand Delivery 
~Fax 
[ ] E-Mail 
[ J Overnight Mail 
[ ] Courthouse Box 

- 2 



WESTON S. DAVIS, ESQ (ISB No. 7449) 
NELSON HALL PARRY TUCKER, P.A. 
490 Memorial Drive 
Post Office Box 51630 
Idaho Falls, Idaho 83405-1630 
Telephone (208) 522-3001 
Fax (208) 523-7254 

Attorneys for Plaintiff 

IOlO JAN 25 PH 3: I 4 ' 

DIS H:ICT COURT 
JEFFERSON COUNT Y. IDAHO 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and 
SHELLEE BETH GOODSPEED, husband and : 
~~ . 

Plaintiffs, 

vs. 

SHIPPEN CONSTRUCTION, INC., an Idaho 
corporation, ROBERT and JORJA SHIPPEN, 
husband and wife, ROBERT and JORJA 
SHIPPEN, dba SHIPPEN CONSTRUCTION, 
ROBERT SHIPPEN, an individual, and 
MARRIOTT HOMES, LLC. 

Defendants. 

Case No.: CV-09-015 

NOTICE OF DEPOSITION 
DUCES TECUM 

PLEASE TAKE NOTICE that Plaintiffs, by and through their attorney of record, Nelson 

Hall Parry Tucker, P.A., will take the deposition on oral examination of DAVE CHAPPLE, before 

a Certified Court Reporter in and for the State of Idaho on Friday, February 26, 2010, at 9:30 a.m., 

at the law offices of Robin D. Dunn, 477 Pleasant Country Lane, Rigby, Idaho, at which time and 

place you are invited to appear and cross-examine. 

NOTICE OF DEPOSITION DUCES TECUM - 1 



The deponent shall produce and pennit inspection and copying, at the time of the deposition 

all records, documents or correspondence relating to the subject matter of this litigation in his 

possession or in the possession of Wins tar Realty including but not limited to: 

• Any documents, including applications and listing notes, related to the listing 
for sale of the Subject Real Property (3709 E. 319 N. Rigby, ID 83442); 

All versions of the MLS listing for the Subject Real Property including dates 
of any modifications made to the MLS listing; 

• Any and all documented conversations between you (or any other employee 
or representative of Wins tar Realty) and the above named defendants in any 
capacity regarding the Subject Real Property; 

• Any correspondence between you (or any other employee or representative 
of Wins tar Realty) and the above named defendants in any capacity regarding 
the Subject Real Property. 

• Any other documents (including videos, photographs, etc ... ) in your 
possession (or in the possession of Winstar Realty) relating to the Subject 
Real Property. 

DATED this 9fJ day ofJanuary, 2010. 

NOTICE OF DEPOSITION DUCES TECUM -2 

------" 



II- • • __ 

CERTIFICATE OF SERVICE 

I hereby certify that I served a true copy of the foregoing document upon the following 
this ;)0 day of January 2010, by hand delivery, mailing with the necessary postage affixed 
thereto, facsimile, or overnight mail. 

Robin D. Dunn 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, ID 83442-0277 

T & T Reporting 
525 Park A venue 
P.O. Box 51020 
Idaho Falls, ID 83405-1020 

L:lwsd\- Clientsl74 I 1.1 GoodspeedlNot of Depo DT (Chapple). wpd 

NOTICE OF DEPOSITION DUCES TECUM 

[ ] Mailing 
[ ] Hand Delivery 
~ax 

[ ] E-Mail 
[ ] Overnight Mail 
[ ] Courthouse Box 

[ J Mailing 
r ] Jismd Delivery 
~Fax 

[ ] E-Mail 
[ ] Overnight Mail 
[ ] Courthouse Box 

- 3 



WESTON S. DAVIS, ESQ (ISB No. 7449) 
NELSON HALL PARRY TUCKER, P.A. 
490 Memorial Drive 
Post Office Box 51630 
Idaho Falls, Idaho 83405-1630 
Telephone (208) 522-3001 
Fax (208) 523-7254 

Attorneys for Plaintiff 

2mn J~N 25 PM 3: 15 

o\Sn~Ii,;T COUR T 
JEffERSON coUtH Y. IDAHO 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and 
SHELLEE BETH GOODSPEED, husband and : 
~~ . 

Plainti ffs, 

vs. 

SHIPPEN CONSTRUCTION, INC., an Idaho 
corporation, ROBERT and JORJA SHIPPEN, 
husband and wife, ROBERT and JORJA 
SHIPPEN, dba SHIPPEN CONSTRUCTION, 
ROBERT SHIPPEN, an individual, and 
MARRIOTT HOMES, LLC. 

Defendants. 

Case No.: CV-09-015 

NOTICE OF DEPOSITION 
DUCES TECUM 

PLEASE TAKE NOTICE that Plaintiffs, by and through their attorney of record, Nelson 

Hall Parry Tucker, P.A., will take the deposition on oral examination of WIN STAR REALTY 

through its agent/employee most knowledgeable about the sale of the Subject Real Property (3709 

E. 319 N. Rigby, ID 83442) before a Certified Court Reporter in and for the State ofIdaho on Friday, 

February 26,2010, at ll:30 a.m., at the law offices of Robin D. Dunn, 477 Pleasant Country Lane, 

NOTICE OF DEPOSITION DUCES TECUM - 1 



Rigby, Idaho, at which time and place you are invited to appear and cross-examine. 

The deponent shall produce and permit inspection and copying, at the time ofthe deposition 

all records, documents or correspondence relating to the subject matter of this litigation in its 

possession including but not limited to: 

1. Any documents, including applications and listing notes, related to the listing 
for sale of the Subject Real Property (3709 E. 319 N. Rigby, ID 83442); 

2. All versions ofthe MLS listing for the Subject Real Property including dates 
of any modifications made to the MLS listing; 

3. Any and all documented conversations between any employee or 
representative of Win Star Realty and the above named defendants in any 
capacity regarding the SUbject Real Property; 

4. Any correspondence between any employee or representative of Win Star 
Realty and the above named defendants in any capacity regarding the SUbject 
Real Property. 

5. Any other documents (including notes, videos, photographs, etc ... ) in your 
possession relating to the Subject Real Property. 

DATED this ;;;;tJ day ofJanuary, 2010. 

~ •. ~ S-~- __ .~~_ 
WESTON S. DAVIS, ESQ. 

NOTICE OF DEPOSITION DUCES TECUM - 2 



... # , 

CERTIFICATE OF SERVICE 

I hereby certifY that I served a true copy of the foregoing document upon the following 
this.21L day of January 2010, by hand delivery, mailing with the necessary postage affixed 
thereto, facsimile, or overnight mail. 

Robin D. Dunn 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby,ID 83442-0277 

T & T Reporting 
525 Park Avenue 
P.O. Box 51020 
Idaho Falls, ID 83405-1020 

L:\wsd\-. Clients\74 1 1.1 Goodspeed\Nol ofDepo DT (Win Star Realty).wpd 

NOTICE OF DEPOSITION DUCES TECUM 

[ ] Mailing 
[ ] Hand Delivery 
ci'Fax 
[ ] E-Mail 
[ ] Overnight Mail 
[ ] Courthouse Box 

[ ] Mailing 
[ ] Hand Delivery 
~Fax 

[ ] E-Mail 
[ ] Overnight Mail 
[ ] Courthouse Box 

-~.-~ 
WESTON S. DAVIS 

- 3 



AFFIDAVIT OF SERVICE ON AN INDIVIDUAL 

STATE OF IDAHO 2~IO JAN 25 PH ~~ I? 

)tfr.;1 KI(.;T COURT­
JE.f}ERSON COUNT V. IDAHO 

Case No. C"9- CJ I:S' 
nnTtevinle 

~~~:....:..::l~---J.~~'f-""",,",_V_:. do solemnly swear (or affirm) that the testimony 
(Process Server) 

I shall give in the matter at issue s be the truth, the whole truth. and nothing but the truth, 

1. I .am over tbt age of 18' years and am not a party to this action. . 

2. . lsenedacopyofihe ~-I ~i· 
----r- ". (N of ~.) Served) / 

(Date of Service) 

(Q:aeck only one oftbe following): 

''t- persoiiany. 

3. 

said address Oeing tbe UsUal dwelling or place of abode of said party. The person 
Who ret:eived.such process then was over the age of 18 and. tben resided at such 
address. 

who is agent authorized by law or by appointment to receive service of process for 
said party. 

JJin·L~ 
Notary Public for the State of Idaho 

Residing at: f?eI/j'!JJjJ. t· 
Commission EXi)irCS;TiIJ ~ S" 

/ 



AFFIDAVIT OF SERVICE ON AN INDIVIDUAL 

STATE OF IDAHO ) 2010 JAN 25 ~H~; 15 
)88. DISTklCT ,COURT Case No. cJ?() I.s;-

County of Bonneville ~'. ) Jf.fFERSON COUNTY. IDAHO 

I~ }~ , .• do solemnly swear (or affirm) that the testimony 
~er) 

I shall give in the matter at . e shall be the truth, the whole truth. and notbing but the truth. 

1. 

2. 

(Date of Senice) 

(Cbeck only one of the following): 

3. 

k persoDany. 

s~d address being the UsUal dwelling or place of abode of said party. The person 
who reeeived such process then was over the age of 18 and then resided at such 
address. 

who is agent authorized by law or by appoint:n:lent to receive service of process for 
said party. 

Notary Public or the State of Idaho 
Residing at: I D . 
Commission Expires: / S-

/ 

/ 



AFFIDA VlT OF SERVICE ON AN INDIVIDUAL 

STATE OF IDAHO Z~\n J~N 25 p~~: 15 

)B6,sl K \~Ju~~~~11 ~HO Case No. 09-c:> IS 
~fjfERSOH , 

I~ .,x;j;:J~~~~+&.;:::;;~~:""'/ do solemnly swear (or affinn) that the testimony 
(Procesa Server) 

I shall give in the matter at issue be the truth, the whole truth, and nothing but the truth. 

1. 

2. 

I .am over the age of IS' years and am not a party to this ~on. 

. r ~ a ropy of~A1L/:t:;!:::t;;~ Y1~ .. 1-
/-c7?o-/~ 

(Date of Semce) 

;~/ 

~--~~~~~--~~~~~--~--~~~~~----~~---= 
(A.ddrea of Serrice) 

(Cbeck: only one of the following): 

X persoDany. 

s~d address being the UsU.al dwelling or place of abode of said party. The person 
who received such process then was over the age of 18 and. then resided at such 
address. 

who is agent authorized by law or by appointment to receive service of process for 
said party. 

3. Fee charged fur ~ service: $ tetJ. t7 d. 4~' 
DATED: 1-c~C3' I/) oYdlu#/L72~ 

(Signan1re ) 

o SUBS~RIB~ AND SWORN to before me ~~N~ Ofr~~ 
,\\\\\\1111 fll//I///. ' 

~'\\\ U ,'/. 
~~ ~H AS'~ o. 

# ... v ............. .$'1"'% " / ", / ~' 
! Q'..... ..•• ~ \..../ tP th 'A-
== 0: (~J.\ -= ---'---...,.~ .-
§ \ ,() j 0 § N~ Publi~State of Idaho 
"%, ••••• :u6'" ..... ~ $ . ResuIing at: ~'!1Jft' fD. % IS)'- ........... ~ .ff 0 Commission Expires: ~j..6 7 S-

"11;, "lIE o't" ~~ j 
'11/1/111/11111\\\\\\\ 



STATE OF IDAHO 

I~ ~/ • do solenmly swear (or affirm) that the testimony 

be the truth, the whole truth. and nothing but the truth. 
(Process Senei') 

I shall give in the matter at issue 

(Check: only one of the following): 

)f pe.rsoDany. 

said address'6eing the lisUal dwelling or place of abode of said party. The persOn 
who received such process then was over the age of 18 and then resided at such 
address. 

who is agent authorized by law or by appointment to receive service of process for 
said party. 

3. Fee charg~ for this service: $ ~<§~ [7 d " l 

DATED: / / c:fiJ -10 . /~ /7 
i ~--~~.----~~r---~------~ 

(Slgnatnre) , 
, . # JJ 

\\\\lIHItII·~UBSCR1BED AND SWORN to before me ~~ day 0 • ...L.£L \\\\ 0/. --
'"~\\ i HUb II'Q-... . ' 

:-'" \.. '7 r. '/~ , 
.;::::. :'\. ••••••••• c.::T~ ~ 
~ <:> .,. ", '\~ ~ '. ~ 

~!; /~o\ARr\r ~ . /" 'J -;-U.uLJH . 
~ {(SEAL6} ~ \",d tJ7 ~ 1!Iff.Hi~ 
~ ... P lJ B \.. \ .... 0 tff Notary Public for the State of Idaho 

;:::, tSl" ••••• • ••• .:!' :}it ,.., L:::Ir /11 h "~ f" ~ ':'; ....... '0'. ~ Residing at: /C~ . I.J· 

~I/ 'J"e Or \ .. ~\~.. . . Commission Expires: II U 1& 
111111/11111\\\\\ r I 



STATE OF IDAHO 

AFFIDAVIT OF SERVICE ON AN INDIVIDUAL 

2010 J~H 25 PM~; I ~ 
)ss. 'ke"! COURT Case NQ.O;r 

;E.~f~k\ONi COUNTY .IDAHO --""---

(Proeesa Sener) 

I shall give in the matter at is e shall be the truth, the whole truth, and nothing but the truth. 

1. 

2. 

(Cbeck: oDly one oftbe following): 

3. 

X :persoDany. 

s~d address being the lisUal dwelling or place of abode of said party. The persOn 
who received such process then was over the age of 18 and then resided at such 
address. 

who, is agent authorized by law or by appointment to receive service of process for 
said party. 

.~ 

~m L 77/tLRtJ~ 
Notary Publi:.6rth: State of Idaho 

Residing at: ~"1~ to. 
Commission Expires: / 2-i/1 S 



DUNN LA W OFFICES, l J LLC 
Robin D. Dunn, Esq., ISB # 2903 
Amelia A. Sheets, Esq., ISB #5899 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, Idaho 83442 
(208) 745·9202 (t) 
(208) 745·8160 (f) 

Attorneys for Defendants 

2010 JAN 26 AH /0: 0 I 

DI~lf;ILI COURT 
!E.fFERSON COUNT'(, 10 f. HI) 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHA WN GOODSPEED and) 
SHELLEE BETH GOODSPEED, ) 
husband and wife, ) 

Plaintiffs, 

vs. 

) 
) 
) 
) 
) 
) 

SHIPPEN CONSTRUCTION, INC., an) 
Idaho corporation, and ROBERT and ) 
JORJA SHIPPEN, husband and wife, ) 
d/b/a SHIPPEN CONSTRUCTION ) 
ROBERT SHIPPEN, an individual; 
and MARRIOT HOMES, LLC. 

Defendants. 

) 
) 
) 

------------) 

Case No. CV 09-015 

NOTICE OF SERVICE OF 
SUPPLEMENTAL RESPONSE 
FOR PRODUCTION OF 
DOCUMENTS 

I HEREBY CERTIFY that the following document was served, by postage pre-

paid mailing, to plaintiff's attorney, Weston S. Davis, Esq., P.O. Box 51630, Idaho Falls, 

Idaho 83405 together with a copy of this notice, on the 22nd day of January 2010: 

1) Defendants' Supplemental Response to Requests for Production of Documents. 

,~ 
Robin D. Dunn, Esq. 
DUNN LAW OFFICES, PLLC 



DUNN IA W OFFICES, PLLC 
Robin D. Dunn, Esq., ISB # 2903 
Amelia A. Sheets, Esq., ISB #5899 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, Idaho 83442 
(208) 745·9202 (t) 
(208) 745·8160 (f) 

Attorneys for Defendants 

2010 JAN 26 AM /0: 02 

, 0 i S j ,; l~ I (; 0 U j.d 
;EFFERSON COUNTY, IOt,HO 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR mE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and 
SHELLEE BETH GOODSPEED, 
husband and wife, 

Plaintiffs, 

vs. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

SHIPPEN CONSTRUCTION, INC., an ) 
Idaho corporation, and ROBERT and ) 
JORJA SHIPPEN, husband and wife, ) 
d/bl a SHIPPEN CONSTRUCTION ) 
ROBERT SHIPPEN, an individual; ) 
and MARRIOT HOMES, LLC. ) 

Defendants. ) 

------------------------) 

Case No. CV 09·015 

MOTION FOR PROTECTIVE 
ORDER 

I.R.C.P. 26( c) 

COME NOW, the defendants, by and through the undersigned attorney and 

seek protective orders of the court for the following request for productions of 

documents: 

REQUEST FOR PRODUCTION NO.5: Produce all of your personal and 

business tax returns in which you have any interest for the past four (4) years and 

also produce your current pay stub ( s) from all sources showing your year to date 

income. 

MOTION FOR PROTECTIVE ORDERS- 1 -



REQUEST FOR PRODUCTION NO.7: For all assets you presently own or 

owned during or since January 1,2007, produce all titles, registrations, bills of sale or 

other evidence of ownership and all receipts, invoices, or other documentation. 

REQUEST FOR PRODUCTION NO.8: For all outstanding financial 

obligations in the past four (4) years produce the current billing statements or other 

evidence of the debt and current balance of the debt. 

(c) Protective Orders. Upon motion by a party or by the person from whom 
discovery is sought, and for good cause shown, the court in which the action is 
pending or alternatively, on matter relating to a deposition, the court in the district 
where the deposition is to be taken may make any order which justice requires to 
protect a party or person from annoyance, embarrassment, oppression, or undue 
burden or expense, including one or more of the following: (1) that the discovery not 
be had; (2) that the discovery may be had only on specified terms and conditions, 
including a designation of the time or place; (3) that the discovery may be had only 
by a method of discovery other than that selected by the party seeking discovery; (4) 
that certain matters not be inquired into, or that the scope of the discovery be limited 
to certain matters; (5) that discovery be conducted with no one present except 
persons designated by the court; (6) that a deposition after being sealed be opened 
only by order of the court; (7) that a trade secret or other confidential research, 
development, or commercial information not be disclosed or be disclosed only in a 
designated way; (8) that the parties simultaneously me specified documents or 
information inclosed in sealed envelopes to be opened as directed by the court. 

IRCP Rule 26, Discovery 
------------ Excerpt from page 85. 

The Requests for Production of Documents listed above are not calculated to 

lead to admissible evidence when the allegations of the complaint are for water / sub 

water damages and are designed to incur needless expense, are not calculated to lead 

to any admissible evidence and are designed to harass or annoy the defendants. 

Dated this 22nd day of January, 2010. 

MOTION FOR PROTECTIVE ORDERS-2-



/' 

R m D. Dunn, Esq. 
DUNN LAW OFFICES, PLLC 

CERTIFICATE OF MAILING 

I HEREBY CERTIFY that I am a duly licensed attorney for the State of 

Idaho, resident of and with my office at Rigby, Idaho; that I served a copy of the 

foregoing by mailing, with postage prepaid thereon, a true and correct copy thereof 
r r-':> 

to the following person(s) this j... 7· day of January, 2010. 

Weston S. Davis, Esq. 
P.O. Box 51630 
Idaho Falls, ID 83405 

/1 

(CJi£r:v~6 .. h~ 
Robin D. Dunn, Esq. 
DUNN LAW OFFICES, PLLC 

MOTION FOR PROTECTIVE ORDERS-3-
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT O~fI~j 
, D,< 1 

. rio 

STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHA WN GOODSPEED, ET AL, ) 
) 

Plaintiff, ) Case No. CV-2009-15 
) 

vs. ) ORDER FOR 
) STATUS CONFERENCE 

SHIPPEN CONSTRUCTION, ETAL, ) 
) 

Defendant. ) 
) 

It appearing that the above action is at issue or is ready for further proceedings, 

IT IS HEREBY ORDERED that counsel of record appear for a status conference on the 22nd 

day of February, 2010, at the hour of 1 :30 p.m., before the Honorable Gregory W. Moeller, District 

Judge, in Courtroom 4 of the Jefferson County Courthouse to report on the status of this action and 

to schedule further proceedings. 

A telephone conference may be held upon request of counsel. If counsel wish this matter be 

heard via telephone conference, counsel must advise the court at least 24 hours prior to the hearing 

date. Counsel requesting the telephone conference must contact opposing counsel, informing them 

of the request for the tel~one conference and initiate the call. 

DATED this dtl d~YOfJanuary,201O GCJ;;?-tJ.1j~ 
GREGORY W. MOELLER ~\\\\\\\lIIIIIII/'I'11. 
District Judge ~~ 9~.?.I.,~.l..9~~ 
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-,1,,_'" ...... " ....... \J"\ ~ 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 21~~y of C?it '\....... ,2010, I did send a true and correct copy 

of the foregoing document upon the parties listed ~Jow by mailing, with the correct postage thereon; 
by causing the same to be placed in the respective courthouse mailbox; or by causing the same to be 
hand-delivered. 

Weston Davis, Esq. 
P.O. Box 51630 
Idaho Falls, ID 83405 

Robin Dunn, Esq. 
Courthouse Box 
Rigby, Idaho 

ORDER FOR STATUS CONFERENCE • 2 

CHRISTINE BOULTER 
Clerk of the District Court 
Jefferson County, Idaho 

By: N. Andersen ~­
Deputy Clerk 



WESTON S. DAVIS, ESQ (ISB No. 7449) 
NELSON HALL PARRY TUCKER, P.A. 
490 Memorial Drive 
Post Office Box 51630 
Idaho Falls, Idaho 83405-1630 
Telephone (208) 522-3001 
Fax (208) 523-7254 

Attorneys for Plaintiff 

Pt ' . '" :.' ,.,.....-ri'') "I;'''''' 
;'~I~.L;""J ,· .... ·L 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and . 
SHELLEE BETH GOODSPEED, husband and : 
~~ . 

Plaintiffs, 

vs. 

SHIPPEN CONSTRUCTION, INC., an Idaho 
corporation, ROBERT and JORJA SHIPPEN, 
husband and wife, ROBERT and JORJA 
SHIPPEN, dba SHIPPEN CONSTRUCTION, 
ROBERT SHIPPEN, an individual, and 
MARRIOTT HOMES, LLC. 

Defendants. 

Case No.: CV-09-015 

SECOND MOTION TO COMPEL 

COME NOW Plaintiffs, through counsel of record, and move the Court to compel 

Defendants to answer Plaintiffs' Interrogatories and Requests for Production of Documents to 

Defendants which were served upon Defendants on or about the 12th day of May, 2009. More 

specifically, Plaintiffs move this Court to compel Defendants' responses over their objections to 

Plaintiffs' Requests for Production Numbers 5, 7, and 8. 

SECOND MOTION TO COMPEL - 1 



Pursuant to Idaho Rule of Civil Procedure 37(a)(2), Plaintiffs counsel hereby certifies 

that he made a good faith attempt to confer with opposing counsel regarding the objections to 

discovery in this matter. Such efforts are evidenced by Exhibit "A" hereto attached. 

In response, Defendants supplemented their discovery responses, apparently making 

some documents available to Plaintiffs at Defendants' counsel's office. See Exhibit "8" attached 

hereto. However, these supplemental responses came with the continued objection to Requests 

for Production No.5, 7, and 8. Plaintiffs discovery requests specifically state as follows: 

REQUEST FOR PRODUCTION NO.5: Produce all of your personal and business 
tax returns in which you have any interest for the past four (4) years and also produce 
your current pay stub(s) from all sources showing your year to date income. 

REQUEST FOR PRODUCTION NO.7: For all assets you presently own or owned 
during or since January 1, 2007, produce all titles, registrations, bills of sale or other 
evidence of ownership and all receipts, invoices, or other documentation. 

REQUEST FOR PRODUCTION NO.8: For all outstanding financial obligations in 
the past four (4) years produce the current billing statements or other evidence of the 
debt and current balance of the debt. 

Defendants have objected to responding these discovery requests by asserting these 

requests are "not likely to lead to any issues for resolution before the Court" or that they "are not 

likely to lead to admissible evidence." Defendants also filed a Motion for Protective Order, 

currently on file with this Ccurt, asserting that these requests art; not reasonably calculated to 

lead to admissible evidence because this case deals with sub-water issues and therefore Plaintiffs' 

requests must somehow be intended to harass the Defendants. 

While Defendants correctly identify this case involves sub-water issues, Defendants fail 

to recognize in their Motion for Protective Order Plaintiffs' allegations of fraud and alter-ego 

liability-both of which must allow Plaintiffs to review Defendant's financial records to discover 

SECOND MOTION TO COMPEL - 2 



motive behind the fraudulent activity and to discover which Defendant entity(ies) or individual(s) 

are truly responsible for the construction of the subject real property. These issues are best 

discovered by reviewing Defendants' financial records and liabilities. 

Notably, Plaintiffs have requested financial records for a period of four years to cover the 

year of construction of the residence and year the residence was also on the market. Plaintiffs 

have requested the subsequent years' information to discover how quickly the proceeds were 

spent and where they were spent to determine motive for fraudulent activity and the party(ies) 

responsible for the construction thereof. Thus, the requests are narrowly tailored to issues 

relevant to this action and must be compelled by this Court. 

Pursuant to Idaho Rule of Civil Procedure 37(a)(2), Plaintiff's counsel hereby certifies 

that it again made a good faith attempt to confer with the opposing counsel of record regarding 

the objections to discovery in this matter and regarding their motion for protective order. Such 

efforts are evidenced by Exhibit "C" hereto attached. Plaintiffs have not received a response to 

said correspondence and therefore have necessarily filed this motion. 

Additional attorney fees and court costs have been and continue to be incurred by 

Plaintiff as a result of Defendant's failure to comply with discovery requests. Plaintiff therefore 

requests an award of attorney fees on this motion. 

DATED this 4- day of February, 2010. 

~SQ 
---~ 

SECOND MOTION TO COMPEL - 3 

/ 



CERTIFICATE OF SERVICE 

I hereby certify that I served a true copy of the foregoing document upon the following 
this 2- day of February 2010, by hand delivery, mailing with the necessary postage affixed 
thereto, facsimile, or overnight mail. 

[v] Mailing 

Robin D. Dunn 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, ID 83442-0277 

[ ] Hand Delivery 
[ ] Fax 
[ ] Overnight Mail 

L:\wsd\- Clients\74 1 1.1 Goodspeed\Motion to Compel2.wpd 
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Hon. Gregory Moeller 
Madison County Courthouse 
P. O. Box 389 
Rexburg, ID 83440 

-~ STONi.DA VIS, ESQ. 



-
NELSON HALL pARRY TUCKER, P.A. 

___________ Attomeys & Counselors ________ ---__ 

Sent Via Facsimile Transmission 208.745.8160 

January 12, 2010 

Robin D. Dunn 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, ID 83442-0277 

RE: Goodspeed v. Shippen 

Dear Mr. Dunn: 

490 Memorial Drive 
PO Box 51630 

Idaho Falls, 1083405-1630 
Phone: (208) 522-3001 

Fax: (208) 523-7254 
a-mall: nhptOnhptlaw.nat 

www.nhptlaw.com 

Douglas R. Nelson 
Blake O. Hall 
Scott R. Hall 
Steven R. Parry 
Brian T. Tucker 
Wiley R. Dennert 
Sam L. Angell 
Weston S. Davis 

W. Joe Anderson 
(1923-2002) 

I received your phone message and correspondence wherein you confirmed that Mr. Shippen 
believes he can litigate the case for less than he would expend through a settlement offer. 
Therefore, my clients will proceed to trial. This raises several issues: 

1. I will need you to supplement your discovery responses to the extent more information 
and documents are available to you. You have objected to producing certain corporate 
records as being irrelevant or not in your possession. I will address each deficiency 
individually: 

a. Requests for Production Nos. 2 and 3:' We requested all documents in your 
possession relating in any way to the Subject Real Property or that you intend to 
introduce at trial or in support of any other motion. You have responded that your 
client is not in possession of any documents or that they are not aware of any 

,documents at this time. I believe the Shippens will have a difficult time 
prevailing at trial without any documentation supporting their position. Please 
supplement this request. 

b. Request for Production No.5: We requested tax information for the past four (4) 
years. The Judge has held that for now, there appear to be grounds upon which to 
allege Shippen Construction is liable. As a result, information regarding the 

If i i 
{ i 
I 



internal workings of that company are relevant. Please, therefore, produce the 
taxes. 

c. Request for Production No.6: We requested copies of corporate documents. You 
responded that the documents were in the possession of Mr. Dupree. Mr. Dupree 
will not likely produce any such documents due to his duty to maintain the 
confidentiality of his clients. Therefore, the burden will fall on Mr. Shippen to 
produce the requested documents. 

d. Requests for Production Nos. 5. 7 and 8: The solvency of the Defendants is very 
much relevant to the allegations of the complaint and therefore we request that 
you supplement the same. 

e. Request for Production No.9: To the extent you have retained an expert witness, 
please supplement this request. 

f. Request for Production No. 14: Again, I find it difficult to believe there are no 
records in Mr. Shippen's possession or obtainable access relating to his 
subcontractors and the Subject Real Property. He does not have copies of any 
subcontractor bids, change orders, payments made to sub contractors for their 
work, etc.? Please have Mr. Shippen produce everything in his possession that is 
in anyway related to the subcontractors and th~ Subject Real Property. 

If I have not obtained these requested documents from you in the next two weeks, I will 
file a Motion to Compel. 

2. My assistant, Jodi Thurber, will be coordinating the time for depositions with your office 
in the near future. I presently anticipate three days for my depositions. We will consent 
to the depositions taking place at your office. 

3. Also, please find enclosed a Note ofIssue and Request for Trial Setting. 

If you have any questions or concerns, please contact me. 

-
cc: Client 

L:\wsd\- Clients\7411.1 Goodspeed\Dunn.Ltrl1.wpd 



DUNN LAW OFFICES, PLLC 
Robin D. Dunn, Esq., ISB # 2903 
Amelia A. Sheets, Esq., ISB #5899 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, Idaho 83442 
(208) 745·9202 (t) 
(208) 745·8160 (1) 

Attorneys for Defendants 

COpy 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and) 
SHELLEE BETH GOODSPEED, ) 
husband and wife, 

vs. 

Plaintiffs, 

) 
) 
) 
) 
) 
) 
) 

SHIPPEN CONSTRUCTION, INC., an) 
Idaho corporation, and ROBERT and ) 
JORJA SHIPPEN, husband and wife, ) 
d/b/a SHIPPEN CONSTRUCTION ) 
ROBERT SHIPPEN, an individual; 
and MARRIOT HOMES, LLC. 

Defendants. 

) 
) 
) 

------------ ) 

Case No. CV 09-015 

SUPPLEMENTAL RESPONSE 
FOR PRODUCTION OF 
DOCUMENTS 

COMES NOW, the defendants, by and through their attorney of record, Robin 

D. Dunn, and SUPPLEMENTS Requests for Production of Documents as follows: 

REQUESTS FOR PRODUCTION OF DOCUMENTS 

REQUEST FOR PRODUCTION NO.2: Please produce all documents, 

SUPPLEMENT AL RESPONSE TO REQUESTS FOR PRODUCTOIN OF DOCUMENTS 



memoranda and other written or recorded records in your possession, or reasonably 

available to you, which relate in any manner to your answer in the foregoing 

interrogatories. 

ANSWER TO REQUEST FOR PRODUCTION NO.2: The agent for the 

various defendants has retrieved and attempted to reconstruct everything in his 

possession. The defendant is unaware of whether more documents exist as there has 

been a substantial lapse of time since the building of the home in question. These 

documents can be reviewed and/or copied at the law firm named above upon notice of 

an appropriate time convenient to counsel. 

REQUEST FOR PRODUCTION NO.3: Please produce any documents to be 

relied on or introduced in evidence by you at any pre-trial motion hearing or at the trial 

herein. 

ANSWER TO REQUEST FOR PRODUCTION NO.3: No documents 

actually pertain to the issue of alleged water damage; but the defendant would rely on 

any documents listed in Request # 2 above and! or located at governmental agencies or 

real estate brokers. 

REQUEST FOR PRODUCTION NO.5: Produce all of your personal and 

business tax returns in which you have any interest for the past four (4) years and also 

produce your current pay stub(s) from all sources showing your year to date income. 

ANSWER TO REQUEST FOR PRODUCTION NO.5: Objection. Tax 

returns are not likely to lead to any issues for resolution before the court. The named 

defendants, in fact, are improper parties. By separate document the undersigned 
SUPPLEMENT AL RESPONSE TO REQUESTS FOR PRODUCTOIN OF DOCUMENTS -2-



requests a protective order of the court as tax returns are not likely to lead to any useful 

discovery. 

REQUEST FOR PRODUCTION NO.6: Produce all corporate documents for 

the past four (4) years, including, but not limited to financial reports, annual meeting 

minutes, board meeting minutes, and board resolutions. 

ANSWER TO REQUEST FOR PRODUCTION NO.6: All that exist are the 

original incorporation documents in the possession of Bill Dupree, Esq. in Rexburg, 

Idaho. Those records can be obtained by subpoena from Mr. Dupree but are not in the 

possession of the undersigned agent. 

REQUEST FOR PRODUCTION NO.7: For all assets you presently own or 

owned during or since January 1,2007, produce all titles, registrations, bills of sale or 

other evidence of ownership and all receipts, invoices, or other documentation. 

ANSWER TO REQUEST FOR PRODUCTION NO.7: Objection, not likely to 

lead to admissible evidence. A protective order will be sought. 

REQUEST FOR PRODUCTION NO.8: For all outstanding financial 

obligations in the past four (4) years produce the current billing statements or other 

evidence of the debt and current balance of the debt. 

ANSWER TO REQUEST FOR PRODUCTION NO.8: Objection, not likely to 

lead to admissible evidence._ A protective order will be sought. 

REQUEST FOR PRODUCTION NO.9: If you have retained an expert 

witness, produce a coy of the expert's report, underlying data, raw data, tests, answers to 

questions submitted to expert by yourself or others, and any other information upon 
SUPPLEMENTAL RESPONSE TO REQUESTS FOR PRODUCTOIN OF DOCUMENTS "3-



which the expert relies in drawing his or her conclusion. Also produce a copy of the 

resume' for any expert(s). 

ANSWER TO REQUEST FOR PRODUCTION NO.9: None retained. The 

real estate brokers may be classified as experts in their field but are listed as lay 

witnesses. 

Roger Warner would be an anticipated expert to be retained. He is a hydrologist. 

If retained, this answer would be supplemented. He has been asked informal questions 

but has not been formally retained or asked to prepare any reports at this point. 

REQUEST FOR PRODUCTION NO. 14: Please produce all communications 

and documents with your contractors and subcontractors related to the property. 

ANSWER TO REQUEST FOR PRODUCTION NO. 14: None are in the 

possession of these answering defendants other than the bids and documents identified 

in #2 and 3 above. 

DATED this 22nd day of January, 2010. 

Robin D. Dunn, Esq. 
DUNN LAW OFFICES, PLLC 

CERTIFICATE OF MAILING 

I HEREBY CERTIFY that I am a duly licensed attorney for the State of Idaho, 

resident of and with my office at Rigby, Idaho; that I served a copy of the foregoing by 

mailing, with postage prepaid thereon, a true and correct copy thereof to the following 

SUPPLH.1ENTAL RESPONSE TO REQUESTS FOR PRODUCTOIN OF DOCUMENTS -4-



person(s) this 
r-/D 

27· day of January, 2010. ~ 

[~ 

Weston S. Davis, Esq. 
P.O. Box 51630 
Idaho Falls, ID 83405 

Robin D. Dunn, Esq. 
DUNN LAW OFFICES, PLLC 

SUPPLEMENT AL RESPONSE TO REQUESTS FOR PRODUCTOIN OF DOCUMENTS -5-



,---- -- -- ~ 
I 0.111 )T ' L _____ ~ 

NELSON HALL pARRY TUCKER, P.A. 
___________ Attomeys & Counselors ___________ -

Sent Via Facsimile Transmission 208.745.8160 

January 26, 2010 

Robin D. Dunn 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, ID 83442-0277 

RE: Goodspeed v. Shippen 

Dear Mr. Dunn: 

490 Memorial Drive 
PO Box 51630 

Idaho Falls, 10 83405·1630 
Phone: (208) 522-3001 

Fax: (208) 523-7254 
e-mail: nhpt@nhptlaw.net 

www.nhptlaw.com 

Douglas R. Nelson 
Blake O. Hall 
Scott R. Hall 
Steven R. Pany 
Bri~ T. Tucker 
Wiley R. Dcnnert 
Sam L. Angell 
Weston S. Davis 

W. Joe Anderson 
(1923-2002) 

I received your Motion for Protective Order today. In fairness to the process outlined by I.R.C.P. 
37(b), I thought I would supplement the reasoning for Requests for Production Nos. 5, 7, and 8 
before filing a motion to compel in the hope we can reach a stipUlation for protective order. 
Solvency is very much relevant to this case as the issues involve not only breach of contract but 
also fraud, which allows me to explore intent and motive. Intent and motive are very much 
affected by solvency and thus my request is highly relevant. I forgot to mention in my January 
12,2010 letter that another reason for the request of these documents is to discover more 
concrete evidence as to which entity(ies) and/or individual(s) were in fact involved in the 
contracting and construction of the subject real property. Certainly the payment of financial 
obligations would reveal which entity/individual was paying the bills for the construction of the 
house and all of the contractors who did so. To date, despite my discovery requests, my previous 
motions, and my January 12,2010 request, you have not produced any ofthese documents to me 
or the Court to verify that Marriott Homes was in fact the entity that constructed the subject real 
property. You can probably understand my reluctance to therefore only name Marriott Homes as 
the lone defendant. 

My concerns in the above requests then are twofold: (1) to establish who exactly the proper' 
defendant is, and (2) to determine any outstanding motive to induce my clients into purchasing 
the subject real property. If, despite this letter, you continue to believe the requested information 
is not relevant, I will file my motion to compel on January 29,2010. 



On the other hand, I am willing to consider a stipulation for a protective covenant of certain 
documents. As you are the party requesting the protective covenant, I believe it appropriate that 
you draft the proposed stipulation to inform what you think should be protected and how it 
should be dealt with at trial. In my opinion, everything I have requested is fair game and relevant 
at the time of trial. It is not, however, my intent to harass or annoy the Shippens, nor do I wish to 
seek irrelevant information merely to place a burden on the Defendants. However, I have a duty 
to fully discover those facts which relate to my clients' cause of action. Please notify me how 
you wish to proceed prior to January 29,2010 or I will necessarily file my motion to compel. 

Finally, you mentioned in your supplemental responses to discovery that your firm is in 
possession of several documents responsive to my Requests for Production. I am willing to 
come to your office on Wednesday or Thursday morning or Friday afternoon of this week to 
inspect them. If the documents are not voluminous, I would expect to be provided with a copy of 
the documents. Please have your office notify me as soori as possible what the best time would 
be for me to inspect these documents. In have not received your response prior to Friday, 
January 29,2010, I will seek your production of these documents to my firm in my motion to 
compel. 

If you have any questions or concerns, please contact me. 

y~~ry_t_ru_l=y,=============-_ 
~ 3~ 

Weston S. Davis, Esq. 

cc: Client 

L:\wsd\- Clients\7411.1 Goodspeed\Dunn.Ltr12.wpd 
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RobinD. Dunn 
P.O. Box 277 
477 Ploasam Country Lane 
Ria:by. ID 83442-0277 

RE: Goodspf!.JfUI v. ShtppCf.IJ 

Dear Mr. Duml: 

(1~) 

I received your Motion for Protective Order today. In fab:ucss to the procesa outlined by I.R.C.P. 
37(b). I thought I would supplement the reasoniDs for ~u.cstfi ;for Production Nos. S. 7, and 8 
be;foro fil.ins a ltnotion to COUlpel in the hope we can roach a stipulation f'or protective order. 
Solvency is very Inuch relevant to this CMe a5 the issues involve not only breach ofcontra.ct but 
also fraud. which allows InC to cxplon:l intent and m.otivo. Intent and motive are very Jl1uch 
affected by solvency and thUtJ Jl1y roqueet is highly rolevant. I ;forgot to mention in Jl1y January 
12,2010 letter that another reason for the ~ ofth.08e doQUlDenta is to discover more 
concrete evidence as to wbicb. entity(iI!QJ) and/or individuu1(a) 'WCl"CI in fact involved in the 
contract:ina and con$'tnlCtion oftbe subject real property. Conainly the payment of' fina.n.cial 
obligations _ould nweal which entity/individual WN pllying the billa for the oonstruction of the 
house and all of the COntractox"G who did. so. To da.to. despite :my disoovery rcquollts. :r:ny previous 
m.otions, and :r:ny j anu.ry 12, 2010 roque5t. you have not produced. any of these docum.enta to me 
or the Court to verify that Maniott HOUle" was in fact the entity that constructed the subj oct real 
property. You can probably unc!.entand my roluctance to therefore only nanu: Maniott Homes as 
the lone defend.ant. 

My conccxns in the above request. than are twofold: (1) to establish 'W'ho exactly tho proper . 
defendant is, and. (2) to deten:nine any outatandin.a :r:notive to induc. my clienta into purchasing 
the subject real property. If, c1cspito this letter, you continuo to believe the requested inf'onnation 
i" not relevant, I will file m.y motion to co:m:pel on :January 29, 2010. 



• . - . -

WESTON S. DAVIS, ESQ (ISB No. 7449) 
NELSON HALL PARRY TUCKER, P.A. 
490 Memorial Drive 
Post Office Box 51630 
Idaho Falls, Idaho 83405-1630 
Telephone (208) 522-3001 
Fax (208) 523-7254 
Attorneys for Plaintiff 

'2[110 rr.R -3 PH I: J~ 

(Ji~i.~.i~/l CU0~:\ 
if.HERSON COUNT Y, IOMii) 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
ST ATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and 
SHELLEE BETH GOODSPEED, husband and : 
wife, . 

Plaintiffs, 

vs. 

SHIPPEN CONSTRUCTION, INC., an Idaho 
corporation, ROBERT and JORJA SHIPPEN, 
husband and wife, ROBERT and JORJA 
SHIPPEN, dba SHIPPEN CONSTRUCTION, 
ROBERT SHIPPEN, an individual, and 
MARRIOTT HOMES, LLC. 

Defendants. 

Case No.: CV-09-015 

NOTICE OF HEARING 

PLEASE TAKE NOTICE that on the 22nd day of february, 2010, at 1 :30 p.m., of said day, 

or as soon thereafter as counsel can be heard in the above court, in Rigby, Jefferson County, Idaho, 

Plaintiff will call up for hearing Plaintiff s Second Motion to Compel before the Honorable Gregory 

Moeller, District Judge. 

DATED this ,.:::z day of February, 2010. 

WE~nON S. DAVIS, ESQ. 



.". 

CERTIFICATE OF SERVICE 

I hereby certify that I served a true copy of the foregoing document upon the following this 
d-- day of February 2010, by hand delivery, mailing with the necessary postage affixed thereto, 
facsimile, or overnight mail. 

[eI'] Mailing 

Robin D. Dunn 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, ID 83442-0277 

Hon. Greg Moeller 
Madison County Courthouse 
P. O. Box 389 
Rexburg, ID 83440 

[ ] Hand Delivery 
[ ] Fax 
[ ] Overnight Mail 

~~-
srON S. DAVIS, ESQ. 

L:\wsd\~ Clients\7411.1 Goodspeed\Motion to Compel2 (NoH).wpd 
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DUNN LAW OFFICES, PLLC 
Robin D. Dunn, Esq., ISB # 2903 
Amelia A. Sheets, Esq., ISB #5899 
P.O. Box 277 

"D I n 
/! ,uFfB 16 AM 9: 16 

477 Pleasant Country Lane 
Rigby,Idano 83442 
(208) 745·9202 (t) 
(208) 745·8160 (f) 
rduAA@dunnlawoffices.com 

Attorneys for Defendants 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILIlAM SHAWN GOODSPEED and) 
SHELLEE BETH GOODSPEED, ) 
husband and wife, ) 

) 
) 

Plaintiffs, ) 
) 

vs. ) 
) 

SHIPPEN CONSTRUCTION, INC., an) 
Idaho corporation, and ROBERT and ) 
JORJA SHIPPEN, husband and wife, ) 

) 
Defendants. ) 

----------------------) 

Case No. CV 09-015 

PLAINTIFFS' RENEWED 
REQUEST FOR PROTECTIVE 
ORDER(S) 

COME NOW, the above-named defendants and renew its/their request for 

protective orders of the plaintiffs' discovery. This motion is brought pursuant to the 

following: 

Protective Orders. Upon motion by a party or by the person from whom 
discovery is sought, and for good cause shown, the court in which the action is pending 
or alternatively, on matter relating to a deposition, the court in the district where the 
deposition is to be taken may make any order which justice requires to protect a party 
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or person from annoyance, embarrassment, oppression, or undue burden or expense, 
including one or more of the following: (1) that the discovery not be had; (2) that the 
discovery may be had only on specified terms and conditions, including a designation of 
the time or place; (3) that the discovery may be had only by a method of discovery 
other than that selected by the party seeking discovery; (4) that certain matters not he 
inquired into, or that the scope of the discovery he limited to certain matters; (5) that 
discovery be conducted with no one present except persons designated by the court; (6) 
that a deposition after being sealed be opened only by order of the court; (7) that a 
trade secret or other confidential research, development, or commercial information not 
be disclosed or be disclosed only in a designated way; (8) that the parties simultaneously 
me specified documents or information inclosed in sealed envelopes to be opened as 
directed by the court. 

IRep Rule 26, Discovery 
...•.•..•. - Excerpt from page 85. 

In the instant case, the requests for various discovery have heen disclosed to the 

plaintiffs and supplemented. Furthermore, the defendants have retrieved some 

information from the governmental entities in possession of the same. The defendants 

have done everything required by discovery procedures and have attempted to work 

with the plaintiffs by making all documents available that are in the possession of the 

defendants except as stated hereafter. Counsel for the plaintiff has reviewed and 

actually taken the original documents with the consent of defense counsel. 

Protection is sought for the following: 

Requests for Production of Documents numbered 5,7 and 8. 

The defendants are requesting information that is in the manner of a debtor's 

exam and hearing and not for the purpose of any meaningful trial or hearing discovery. 

The complaint is primarily designed for sub~water and construction issues. Instead the 

MOTION FOR PROTECTIVE ORDER(S) 2 
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requests made are burdensome, expensive and not designed to lead to meaningful 

discovery. 

P. 003 

For example: No.5 requests all personal and business tax returns for 4 years. Such a 

request has nothing to do with. the allegations of the complaint. Moreover, the 

defendants do not have these documents as the same are in the possession of their/its 

accountant. Tax returns would not lead to any productive discovery and are designed to 

learn of the defendants' private lifestyle and income. Moreover, the tax returns would 

be costly to obtain. 

No.7 requests ALL ntLEs, REGIStRA nONS, BILLS OF SALE, etc. of the 

defendants. Such a request invades the personal sanctity of the defendants and would 

not lead to any useful purpose, The request is designed to annoy and harass the 

defendants. Also; it is nothing more than a debtor exam type of request. The court 

should intervene and protect the defendants against such abuse. 

No.8 requests ALL OUTSTANDING FINANCIAL OBLIGATIONS FOR THE 

PAST 4 YEARS. How could such a request assist lead to any useful information in a 

alleged faulty construction case. 

The plaintiffs respond that they have alleged fraud and alter-ego liability. Such 

requests still would not lead to anything useful at trial and are simply designed to incur 

additional costs and to intimidate and harass the defendants. 

Protection from such abuses is a necessity in this case. 

MonON FOlt PROTECTIVE ORDER(S) 3 
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The defendants would desire to present live testimony on these issues at hearing 

and are notifying the court and counsel of such a request. 

Fees and costs are requested pursuant to rule. 

DATED this 12th day of February, 2010. 

ROBIN D. DUNN 
ATTORNEY FOR DEFENDANlS 

CERTIFICATE OF SEa VICE 

I HEREBY CERTIFY that on the 12rh day of February, 2010, a true and correct 

copy of the foregoing was delivered to the following person(s) by: 

__ Hand Delivery 

_ Postage-prepaid mail 

X Facsimile Transmission 

Weston S. Davis, Esq. 
P.O. Box 51630 
Idaho Falls ID, 83405 

Chamber Copy: 
Hon. Gregory Moeller 
Rexburg, Idaho 

~'-----
DUNN LAW OFFICES, PLLC 

MonON FOR PROlECl1VE ORDER(S) 4 
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DUNN LW OFFICES, PLLC 
Robin D. Dunn, Esq., ISH #2903 
Amelia A. Sheets, Esq., ISH #5899 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby,ID 83442 
(208) 745-9202 (t) 
(208) 745-8160 (f) 

Attorneys for the Defendants 

FAX No. P. 005 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and) 
SHELLEE BETH GOODSPEED, ) 
husband and wife, ) 

) 
Plaintiffs, ) 

) 
vs. ) 

) 
SHIPPEN CONSTRUCTION, INC., an) 
Idaho corporation, et.at. ) 

) 
Defendants. ) 

------------------------) 

Case No. CV 09·015 

NOTICE OF HEARING 

YOU ARE HEREBY NOTIFIED that a hearing on defendant's MOTION FOR 

PROTECTIVE ORDER(S) in the above-mentioned case has been set on the 2211dday of 

February, 2010, at 1;30 p.m., or as soon thereafter as counsel can be heard in the 

Jefferson County Magistrate Courtroom, Rigby, Idaho before the Honorable Gregory 

Moeller. 

DATED this 12th day of February, 2010. 

NOTICE OF HEARING 
Page 1 

~~-----------------------



FEB/12/2010/FRI 04:57 PM FAX No. P. 006 

_Robin D. Dunn, Esq. 
DUNN LAW OFFICES, PLLC 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the 12th day of February, 2010, a true and correct 

copy of the foregoing was delivered to the following persons(s) by: 

Hand Delivery 

Postage-prepaid mail 

-1L Facsimile Transmission 

Weston S. Davis, Esq. 
P.O. Box 51630 
Idaho Falls, ID 83405 

~ 
Robin D. Dunn, Esq. 
DUNN LAW OFFICES, PLLC 

Courtesy Copy To: Honorable Gregory Moeller 
Madison County Courthouse 
P.O. Box 389 
Rexburg, ID 83440 

NonCE OF HEARING 
Page 2 



AFFIDAVIT OF SERVICE ON AN1ND~~~r tv -Jeo 1-1 5 

) . Ii .tI.?2~ STATE OF IDAHO '(Ff:.I..1/0 : " 

)ss. , ~~o.:t ,;--'d)/5' 
Countyof~o~e . -;~. ), COU~rr~1d.~1i 

I~ ');fr1'U~ L~. do solemnly swear (or affirm) that the '~timony 
,-(P.rocesa Server) " 

I shall give in the matter at issue shall be the truth, the whole truth, and nothing but the truth. 

1. I.am over the age of I8"years and am not a party to this action. 

2. 'I se.rveda copy of tbe _,,,-A4 __ '.;..~I:-,,c;;-.s;...=...c~'-~"""'''''--' _______ _ 
'. (N~I) Served) 

by delivery to ..,;;t.""""~'4-""""'~~..A..<~q.=~:::::loooo~~---:.------

at 2'f1 6' , ' 

. . 
(Check only one of the following): 

X penoDany. 

said address being the tistial dwelling or place of abode of said party. The persOn 
who received such process then was over the age of 18 and tben resided at such 
address. 

who is agent authorized by law or by appointment to receive service of process for 
said party. 

3. Feechargedforthisservice:$f0r/J~. /~ .... 
DATED: Cl- ij -- / d . ....,.... S;-.;;;... .. '--.;/~~,~/~_~_--,. 

, ,/ (Si~ 

SUBSCRlBin AND SWORN to before me this I F' day Of~d:. , / cJ 

·0nL~~ 
Notary Public for the State of Idaho 
Residing at: JZt:!;?!iJU2t;, 7/) , 
Commission Expires: II!Y. lS-

I 7 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OFTHE, ' c:: 01; 
L. 

\,jl..'l, > 

STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED, ETAL, ) 
) 

Plaintiffs, ) 
) 

vs. ) 
) 

SHIPPEN CONSTRUCTION, ETAL, ) 
) 

Defendant. ) 
) 

Case No. CV-2009-15 

MINUTE ENTRY ON 
STATUS CONFERENCE 
AND MOTIONS 

February 22, 2010, at 3:00 P.M., a status conference, motion to compel and motion for 

renewed request for protective order(s) carne on for hearing before the Honorable Gregory W. 

Moeller, District Judge, sitting in open court at Rigby, Idaho. 

Mr. David Marlow, Court Reporter, and Ms. Nancy Andersen, Deputy Court Clerk, were 

present. 

Mr. Dunn presented argument in support of motion for protective order. 

Mr. Davis presented argument in objection to the motion for protective order. 

Mr. Dunn responded. 

The Court granted the motion for protective order as to Mr. and Mrs. Shlppen and denied the 

motion as to all other defendants. As to number 5, all defendants must answer, and to nwnber 7 and 

8, only the entities need to answer. 

Mr. Davis will prepare the order. 

The parties then presented argument on motion to compel. 

The Court will allow 30 days to comply with no sanctions. 

MINUTE ENTRY • 1 

, r 

. , .'i)",~ /' 
':"'i 



The Court scheduled a Jury trial to begin at 1:30 p.m., on November 15 - 19,2010, 1st 

setting, and September 28 - October 1, 2010, to begin at 9:00 a.m., 2nd setting. A pre-trial 

conference was scheduled for 1 :30 p.m., August 23, 2010. 

c: Weston Davis, Esq. 
Robin Dunn, Esq. 

MINUTE ENTRY • 2 

-------------------------------~--~~~--~~~ 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISt~,CT Oti't~HE 
.,-

STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERS6~r 
v 

WILLIAM SHAWN GOODSPEED, ET AL, ) 

Plaintiffs, 

vs. 

Case No. CV-2009-15 

ORDER SETTING TRIAL AND 
PRETRIAL CONFERENCE 

SHIPPEN CONSTRUCTION, ETAL, 

) 
) 
) 
) 
) 
) 
) 

Defendant. ) 

Pursuant to Rule 16 of the Idaho Rules of Civil Procedure, the following pre-trial schedule 

shall govern all proceedings in this case: 

I. IT IS HEREBY ORDEREDl: 

1. A pre-trial conference shall be held at 1 :30 P.M., on August 23, 2010. 

2. A Jury trial shall commence at 1 :30 P.M., on November 15 19,2010, 1 stsetting, or 

9:00 A.M., on September 28 - October 1,2010, 2nd setting. 

3. No later than ninety (90) days before the date set for trial, counsel shall disclose the 

names, addresses, and telephone numbers of expert witnesses that may be called to 

testify at trial. 

4. All discovery shall be completed seventy (70) days prior to trial.2 

5. All Motions for Summary Judgment must be filed sixty (60) days prior to trial in 

conformance with Rule 56(a), I.R.C.P. 

6. All Motions for Summary Judgment must be heard at least twenty-eight (28) days 

prior to trial. 

lThe disclosure cut-off date, discovery completion date and motion dates are for the benefit of the Court in 
managing this case. They will be enforced at the Court's discretion. The disclosure date should not be relied on by 
the parties for discovery purposes. The disclosure, discovery and motion dates will not be modified by the Court 
without a hearing and assurance from the parties that the modification will not necessitate continuance of the trial. 

2 Discovery requests must be served so that timely responses will be due prior to the discovery cutoff date. 

ORDER SETTING TRIAL AND PRE-TRIAL CONFERENCE - J 



II. IT IS FURTHER ORDERED that each attorney shall, no later than fourteen (14) days 

before trial: 

1. Submit a list of names to the court of persons who may be called to testify. 

2. Submit a descriptive list of all exhibits proposed to be offered into evidence to the 

court indicating which exhibits counsel have agreed will be received in evidence 

without objection and those to which objections will be made, including the basis 

upon which each objection will be made. 

3. Submit a brief to the court citing legal authorities upon which the party relies as to 

each issue of law to be litigated. 

4. If this is ajury trial, counsel shall submit proposed jury instructions to all parties to 

the action and the court. All requested instructions submitted to the court shall be in 

duplicate form as set out in Idaho Rule of Civil Procedure 51(a)(I). 

5. Submit that counsel have in good faith tried to settle this action. 

6. State whether liability is disputed. 

III. IT IS FURTHER ORDERED that each attorney shall no later than seven (7) days 

before trial: 

1. Submit any objections to the jury instructions requested by an opponent specifying 

the instruction and the grounds for the objection. 

2. Deposit with the clerk of the court all exhibits to be introduced, except those for 

impeachment. The clerk shall mark plaintiffs exhibits in numerical sequence as 

requested by plaintiff and shall mark all defendant's exhibits in alphabetical sequence 

as requested by defendant. 

3. A duplicate set of all exhibits to be introduced, except those for impeachment, shall 

be placed in binders, indexed, and deposited with the clerk of the court. 

IV. IT IS FURTHER ORDERED that: 

1. Any exhibits or witnesses discovered after the last required disclosure shall 

immediately be disclosed to the court and opposing counsel by filing and service 

stating the date upon which the same was discovered. 

2. No exhibits shall be admitted into evidence at trial other than those disclosed, listed 

ORDER SETIING TRIAL AND PRE-TRIAL CONFERENCE - 2 

------------



and submitted to the clerk of the court in accordance with this order, except when 

offered for impeachment purposes or unless they were discovered after the last 

required disclosure. 

3. This order shall control the course of this action unless modified for good cause 

shown to prevent manifest injustice. 

4. The court may impose appropriate sanctions for violation of this order. 

DATED this ~ day of February, 2010. 

ORDER SE'ITING TRIAL AND PRE· TRIAL CONFERENCE • 3 



CERTIFICATE OF SERVICE 

f\llV 
I hereby certify that on this..(jjJL day of February, 2010, I did send a true and correct copy of 

the aforementioned Order upon the parties listed below by mailing, with the correct postage thereon, 
or by causing the same to be hand delivered. 

Robin Dunn, Esq. 
Courthouse Box 
Rigby, Idaho 

Weston Davis, Esq. 
POBox 51630 
Idaho Falls, ID 83405 

ORDER SETTING TRIAL AND PRE.TRIAL CONFERENCE • 4 

CHRISTINE BOULTER 
Clerk of the District Court 
Jefferson County, Idaho 

.. _)\\V 
Deputy Clerk 



.. . .. 

WESTON S. DAVIS, ESQ (ISB No. 7449) 
NELSON HALL PARRY TUCKER, P.A. 
490 Memorial Drive 
Post Office Box 51630 
Idaho Falls, Idaho 83405-1630 
Telephone (208) 522-3001 
Fax (208) 523-7254 

Attorneys for Plaintiff 

'.)!S I :-::C­
Bmj~;;'-'i 

IN THE DISTRlCT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and 
SHELLEE BETH GOODSPEED, husband and : 
wifu, . 

Plaintiffs, 

vs. 

SHIPPEN CONSTRUCTION, INC., an Idaho 
corporation, ROBERT and JORJA SHIPPEN, 
husband and wife, ROBERT and JORJA 
SHIPPEN, dba SHIPPEN CONSTRUCTION, 
ROBERT SHIPPEN, an individual, and 
MARRIOTT HOMES, LLC. 

Defendants. I 

-------------------------------~ 

Case No.: CV -09-015 

AMENDED NOTICE OF 
DEPOSITION DUCES TECUM 

PLEASE TAKE NOTICE that Plaintiffs, by and through their attorney of record, Nelson 

Hall Parry Tucker, P.A., will take the deposition on oral examination ofDA VE CHAPPLE, before 

a Certified Court Reporter in and for the State ofldaho on Wednesday, March 4, 2010, at 1 :00 p.m., 

at the law offices of Robin D. Dunn, 477 Pleasant Country Lane, Rigby, Idaho, at which time and 

place you are invited to appear and cross-examine. 

The deponent shall produce and permit inspection and copying, at the time of the deposition 

AMENDED NOTICE OF DEPOSITION DUCES TECUM - I 



all records, documents or correspondence relating to the subject matter of this litigation in his 

possession or in the possession of Wins tar Realty including but not limited to: 

Any documents, including applications and listing notes, related to the listing 
for sale of the Subject Real Property (3709 E. 319 N. Rigby, ID 83442); 

• All versions of the MLS listing for the Subject Real Property including dates 
of any modifications made to the MLS listing; 

• Any and all documented conversations between you (or any other employee 
or representative of Wins tar Realty) and the above named defendants in any 
capacity regarding the SUbject Real Property; 

Any correspondence between you (or any other employee or representative 
of Wins tar Realty) and the above named dcfendants in any capacity regarding 
the Subject Real Property. 

• Any other documents (including videos, photographs, etc ... ) in your 
possession (or in the possession of Winstar Realty) relating to the Subject 
Real Property. 

DATED this ~ day of February, 20lO. 

WESTON S. DAVIS, ESQ. 

AMENDED NOTICE OF DEPOSITION DUCES TECUM - 2 



CERTIFICATE OF SERVICE 

!.J1ereby certify that r served a true copy of the foregoing document upon the following 
this ~,:2.'f·day of February 20 10, by hand delivery, mailing with the necessary postage affixed 
thereto, facsimile, or overnight mail. 

Robin D. Dunn 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, ID 83442-0277 

T & T Reporting 
525 Park A venue 
P.O. Box 51020 
Idaho Falls, JD 83405-1020 

Dave Chapple 
Win Star Realty 
1655 Elk Creek Drive 
Idaho Falls, ID 83404 

L:lwsdl- Clicntsl74 I 1.1 Goodspeed\''lot of Depo DT (Chapple).wpd 

[ ] Mailing 
[ ] Hand Delivery 
~ax 
[ ] E-Mail 
[ J Overnight Mail 
[ ] Courthouse Box 

[ J Mailing 
[ ] Hand Delivery 
J>KFax 
[ ] E-Mail 
[ ] Overnight Mail 
[ ] Courthouse Box 

KMailing 
[ ] Hand Delivery 
[ ] Fax 
[ ] E-Mail 
[ ] Overnight Mail 
[ J Courthouse Box 

~S 
WESTON S. DAVIS 

AMENDED NOTICE OF DEPOSITION DUCES TECUM -3 



WESTON S. DAVIS, ESQ (ISB No. 7449) 
NELSON HALL PARRY TUCKER, P.A. 
490 Memorial Drive 
Post Office Box 51630 
Idaho Falls, Idaho 83405-1630 
Telephone (208) 522-3001 
Fax (208) 523-7254 

Attorneys for Plaintiff 

:ilS j Hie r: 
BONHf'/i" '. 
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}tFFERSC!-. CCUin(, ID f. W) 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and 
SHELLEE BETH GOODSPEED, husband and : 
wife, 

Plaintiffs, 

vs. 

SHIPPEN CONSTRUCTION, INC., an Idaho 
corporation, ROBERT and JORJA SHIPPEN, 
husband and wife, ROBERT and JORJA 
SHIPPEN, dba SHIPPEN CONSTRUCTION, 
ROBERT SHIPPEN, an individual, and 
MARRIOTT HOMES, LLC. 

Defendants. 

Case No.: CV-09-01S 

AMENDED NOTICE OF 
DEPOSITION DUCES TECUM 

PLEASE TAKE NOTICE that Plaintiffs, by and through their attorney of record, Nelson 

Hall Parry Tucker, P.A., will take the deposition on oral examination of PAUL JENKINS, before 

a Certified Court Reporter in and for the State ofldaho on Wednesday, March 4,2010, at 3 :00 p.m., 

at the law offices of Robin D. Dunn, 477 Pleasant Country Lane, Rigby, Idaho, at which time and 

place you are invited to appear and cross-examine. 

AMENDED NOTICE OF DEPOSITION DUCES TECUM - I 



The deponent shall produce and permit inspection and copying, at the time ofthe deposition 

all records, documents or correspondence relating to the subject matter of this litigation in his 

possession including but not limited to: 

• Any documents in your possession regarding water levels (including but not 
limited to water surveys, district water level reports, and any test hole 
findings or notes) ofthe real property subdivision now commonly referred to 
as Woodhaven Creek, in Rigby, Idaho or of any property immediately 
surrounding said subdivision. 

All versions of the MLS listing in your possession for the Subject Real 
Property (3709 E. 319 N. Rigby, ID 83442) including dates of any 
modifications made to the MLS listing; 

• Any and all documented conversations between you and the above named 
defendants in any capacity regarding the Subject Real Property; 

• Any correspondence between you and the above named defendants in any 
capacity regarding the Subject Real Property. 

• Any other documents (including videos, photographs, etc ... ) III your 
possession relating to the Subject Real Property. 

DATED this _/--".2_ day of February, 2010. 

~~ 
WESTON S. DAVIS, ESQ. 

AMENDED NOTICE OF DEPOSITION DUCES TECUM - 2 



CERTIFICATE OF SERVICE 

I hereby certify that I served a true copy of the foregoing document upon the following 
this -dJf. day ofPebruary 2010, by hand delivery, mailing with the necessary postage affixed 
thereto, facsimile, or overnight mail. 

Robin D. Dunn 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, ID 83442-0277 

T & T Reporting 
525 Park Avenue 
P.O. Box 51020 
Idaho Falls, ID 83405-1020 

Paul Jenkins 
4429 E. 336 N. 
Rigby, ID 83442 

L:'.wSdl- Clients\ 741 L I GoodspeedlNol of Dcpo DT (Jenkins). wpd 

[ ] Mailing 
[ ] Hand Delivery 
~ax 

[ ] E-Mail 
[ ] Overnight Mail 
[ ] Courthouse Box 

r ] Mailing 
[ ] Hand Delivery 
)«~ax 

[ J E-Mail 
[ ] Overnight Mail 
[ ] Courthouse Box 

~iling 
[ ] Hand Delivery 
[ ] Fax 
[ ] E-Mail 
[ ] Overnight Mail 
[ ] Courthouse Box 

AMENDED NOTICE OF DEPOSITION DUCES TECUM - 3 
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WESTON S. DAVIS, ESQ (ISB No. 7449) 
NELSON HALL PARRY TUCKER, P.A. 
490 Memorial Drive 
Post Office Box 51630 
Idaho Falls, Idaho 83405-1630 
Telephone (208) 522-3001 
Fax (208) 523-7254 

Attorneys for Plaintiff 

', .. 

[,!:.l ! :'; .1,,: _, , .• '", 1 

. EF FE ~ ~ G N C '":! in T • 10:. H 

fN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF TIlE 
STA TE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and 
SHELLEE BETH GOODSPEED, husband and : 
wife, . 

Plaintiffs, 

vs. 

SHIPPEN CONSTRUCTION, INC., an Idaho 
corporation, ROBERT and JORJA SHIPPEN, 
husband and wife, ROBERT and JORJA 
SHIPPEN, dba SHIPPEN CONSTRUCTION, 
ROBERT SHIPPEN, an individual, and 
MARRIOTT HOMES, LLC. 

Defendants. 

Case No.: CV-09-015 

AMENDED NOTICE OF 
DEPOSITION DUCES TECUM 

PLEASE TAKE NOTICE that Plaintiffs, by and through their attorney of record, Nelson 

Hall Parry Tucker, P.A., will take the deposition on oral examination of NICHOLAS SHIPPEN, 

before a Certified Court Reporter in and for the State ofIdaho on Wednesday, March 4,2010, at 4:30 

p.m., at the law offices of Robin D. Dunn, 477 Pleasant Country Lane, Rigby, Idaho, at which time 

and place you are invited to appear and cross-examine. 

The deponent shall produce and permit inspection and copying, at the time of the deposition 

all records, documents or cOlTespondence relating to the subject matter of this litigation and all 

AMENDED NOTICE OF DEPOSITION DUCES TECUM - I 



,~ . 

documents requested for production that have not yet been produced. 

Additionally, you are requested to bring the following documents: 

• Any and all pay information regarding payment to you for the years 2006 and 
2007 including, but not limited to, any and all pay stubs for the years 2006 
and 2007, any and all W -2 tax forms reflecting your work for the years 2006 
and 2007, any and all 1099 tax forms reflecting your work for the years 2006 
and 2007, and any and all other tax documents reflecting your income for the 
years 2006 and 2007. 

Any and all documents in your possession regarding any flooding, water 
damage clean up, or water repair on the Subject Real Prope11y (3709 E. 319 
N. Rigby, lD 83442) including, but not limited to, phone messages, text 
messages, notes, correspondence, and digital or hard copy photographs. 

• Any and all phone records for any of your phone numbers for the months of 
July 2006 through October of 2006. 

DATED this ;:>3 day of February, 2010. 

~=-=---, 
WESTON S. DAVIS, ESQ. 

AMENDED NOTICE OF DEPOSITION DUCES TECUM - 2 



CERTIFICATE OF SERVICE 

I hereby certify that I served a true copy of the foregoing document upon the following 
this # day of February, 2010, by hand delivery, mailing with the necessary postage affixed 
thereto, facsimile, or overnight mail. 

Robin D. Dunn 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, ID 83442-0277 

T & T Reporting 
525 Park Avenue 
P.O. Box 51020 
Idaho Falls, ID 83405-1020 

Nick Shippen 
4101 E. 525 N. 
Rigby, ID 83442 

L;"\\sdl- Clientsl74 1 1.1 Goodspceu\'''iol of Depo DT (Shippen (Nick}).wpd 

r ] Mailing 
[ ] Hand Delivery 

XFax 
[ ] E-Mail 
[ ] Overnight Mail 
[ ] Courthouse Box 

[ ] Mailing 
[ ] Hand Delivery 

»SFax 
[ ] E-Mail 
r ] Overnight Mail 
[ 1 Courthouse Box 

~iling 
[ ] Hand Del ivery 
[ ] Fax 
[ ] E-Mail 
[ ] Overnight Mail 
[ ] Courthouse Box 

~~. .--=. =-.... _ .... _--.----'._-----.;;-" 
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DUNN LAW OFFICES, PLLC 
Robin D. Dunn, Esq., ISB # 2903 
Amelia A. Sheets, Esq., ISB #5899 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, Idaho 83442 
(208) 745-9202 (t) 
(208) 745-8160 (f) 

Attorneys for Defendants 

za 10 MAR I 5 PH 4: 5 i 

)EFF~I~ if"/., i couI.n 
RSON COUNTr./D,A..HO 

IN THE DISTRICT COURT OF THE SEVENtH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNrY OF JEFFERSON 

MAGISTRATEIS DIVISION 

WILLIAM SHAWN GOODSPEED and 
SHELLEE BETH GOODSPEED, 
husband and wife, 

Plaintiffs, 

V8. 

) 
) 
) 
) 
) 
) 
) 
) 

SHIPPEN CONSTRUCTION, INC., an ) 
Idaho corporation, and ROBERT and ) 
JORJA SHIPPEN, husband and wife, ) 

Defendants. 
) 
) 

------------------------) 

Case No. CV 09-015 

NOTICE OF SERVICE 

I HEREBY CERTIFY that the following document was served, by postage pre-paid 

mailing, to plaintifPs attomey, Weston S. Davis, Esq., P.O. Box 51630, Idaho Falls, Idaho 

83405 together with a copy of this notice, on the 15th day of March, 2010: 

1) Defendants' First Discovery Requests to Plaintiffs 

Robin D. Dunn, Esq. 
DUNN LAW OFFICES, PLLC 



T&T REPORTING 
Certified Court Reporting 

P.O. Box 51020 
Idaho Falls. Idaho 83405· 1020 

Z010 APR -5 PM 2: GS 

March 16, 2010 

Weston S. Davis, Esq. 
NELSON HALL PARRY TUCKER, P.A. 
490 Memorial Drive 
P.O. Box 51630 
Idaho Falls, ID 83402 

Re: State of Idaho, County of Jefferson 
GOODSPEED vs. SHIPPEN CONSTRUCTION, INC., et al. 
Case No.: CV-09-01S 
Depositions of: Dave Chapple, Paul Jenkins, and Nicholas Shippen 
Taken on: March 4,2010 

Dear Mr. Davis: 

Pursuant to Rule 30 (f) (1), I have enclosed the originals and the certified copies of the transcripts 
for the depositions taken in the above captioned matter. The E-Transcripts have been 
electronically sent. 

Mr. Wilkinson has been sent certified copies of the transcripts for the depositions in the above 
captioned matter. The E-Transcripts have been electronically sent. 

Mr. Chapple and Mr. Jenkins have waived the right to "Read and Sign." A copy of the transcript 
will be available at our office for Mr. Shippen to "Read and Sign." 

If you have any questions, please contact our office. 

John Terrill 

Enclosures 

cc Robin D. Dunn, Esq. 
Clerk of the Court 
File 

--. 

Offices at: 525 Park Avenue • Suite IE • Idaho Falls, ID 83405-1020 
TELEPHONE 208.529.5491 • 800.529.5491 • FAX 208.529.5496 



March 12,2010 

Weston S. Davis, Esq. 

T&T REPORTING 
Certified Court Reporting 

P.O. Box 51020 
Idaho Falls. Idaho 83405· 1020 

NELSON HALL PARRY TUCKER, P.A. 
490 Memorial Drive 
P.O. Box 51630 
Idaho Falls, ID 83402 

Re: State of Idaho, County of Jefferson 

ZU1~lAPR-5 PM2:0S 

GOODSPEED vs. SHIPPEN CONSTRUCTION INC., et al 
Case No.: CV -09-015 
Deposition of: Justin Fullmer 
Taken: February 25,2010 

Dear Mr. Davis: 

Pursuant to Rule 30 (f) (1), I have enclosed the original and a certified copy of the transcript for 
the deposition taken in the above captioned matter. The E-Transcript has been electronically 
sent. 

Mr. Dunn has been sent a certified copy of the transcript for the deposition taken in the above 
captioned matter. The transcript has been sent electronically. 

The witness has waived the right to "Read and Sign." 

If you have any questions, please contact our office. 

Sincerely, 

Enclosures 

cc - Robin D. Dunn, Esq. 
Clerk of the Court 
File 

Offices at: 525 Park Avenue • Suite IE • Idaho Falls, ID 83405-1020 
TELEPHONE 208.529.5491 • 800.529.5491 • FAX 208.529.5496 

s' 



T&T REPORTING 
Certified Court Reporting 

P.O. Box 51020 

Idaho Falls, Idaho 83405 - ~~fg APR - 5 PM 2: 05 

March 5, 2010 

Weston S. Davis, Esq. 
NELSON HALL PARRY TUCKER, P.A. 
490 Memorial Drive 
P.O. Box 51630 
Idaho Falls, 1D 83402 

Re: State of Idaho, County of Aat.' , ..... 

OJ.:. I i'\ 11';'{ COU'i r 
.'tFFERSON COUNT Y,' /D;\HO 

GOODSPEED vs. SHIPPEN CONSTRUCTION et al 
Case No.: CV-09-015 
Depositions of: Robert and Jorja Shippen 
Taken on: FeQruary 24,2010 

Dear Mr. Davis: 

Pursuant to Rule 30 (f) (1), I have enclosed the originals and the certified copies of the transcripts 
for the depositions taken in the above captioned matter. The E-Transcripts have been 
electronically sent. I am also enclosing a binder with the exhibits in it. 

Mr. Dunn has been sent certified copies of the transcripts, along with the Verification sheet for 
Mr. Shippen to obtain his signature, for the depositions in the above captioned matter. The 
E-Transcripts have been electronically sent. I have also enclosed a binder with the exhibits in it. 

If you have any questions, please contact our office. 

Sincerely, 

For John Terrill 

Enclosures 

cc Robin D. Dy~~'l. 
'eterk of'the Court 
File 

Offices at: 525 Park Avenue • Suite IE • Idaho Falls, ID 83405-1020 
TELEPHONE 208.529.5491 • 800.529.5491 • FAX 208.529.5496 

S.'1 

" 
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WESTON S. DAVIS, ESQ (lSB No. 7449) 
NELSON HALL PARRY TUCKER, P.A. 
490 Memorial Drive 
Post Office Box 51630 
Idaho Falls, Idaho 83405-1630 
Telephone (208) 522-3001 
Fax (208) 523-7254 

Attorneys for Plaintiff 

1~ i HE DISTRICT COURT OF THE SEVENTH JUDiCIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and 
SHELLEE BETH GOODSPEED, husband and : 
wifu, . 

Plaintiffs, 

vs. 

SHIPPEN CONSTRUCTION, fNC., an Idaho 
corporation, ROBERT and JORJA SHIPPEN, 
husband and wife, ROBERT and JORJA 
SHIPPEN, dba SHIPPEN CONSTRUCTION, 
ROBERT SHIPPEN, an individual, and 
MARRIOTT HOMES, LLC. 

Defendants. 

Case No.: CV-09-01S 

NOTICE OF SERVICE 

I HEREBY CERTIFY that on this 15 day of April 2010, I served upon Defendants, 

and their attorney of record Robin D. Dunn, Esq., ANSWERS TO DEFENDANTS' FIRST 

DISCOVERY REQUESTS by having a true and correct copy ofsamemailedbyU.S.Mail. 

postage prepaid, to: 

NOTICE OF SERVICE - 1 



Robin D. Dunn 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, ID 83442-0277 

Dated this 15 day of April 2009. 

CERTIFICATE OF SERVICE 

I hereby certify that I served a true copy of the foregoing document upon the 
following this /5 day of April 2009, by hand delivery, mailing with the necessary postage 
affixed thereto, facsimile, or overnight mail. 

Robin D. Dunn 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, ID 83442-0277 

L:\wsd\- Clients\ 7411.1 Goodspeed\Notice of Service#2. wpd 

NOTICE OF SERVICE - 2 

[ ] Mailing 
~and Delivery ~,t/!tS!Jo 
~ ax ""'- l.-/ lIt! /;0 
[ 1 E-Mail 
[ 1 Overnight Mail 
[ ) Courthouse Box 

~'BgQ.:S 



WESTON S. DAVIS, ESQ (ISB No. 7449) 
NELSON HALL PARRY TUCKER, P.A. 
490 Memorial Drive 
Post Office Box 51630 
Idaho Falls, Idaho 83405-1630 
Telephone (208) 522-3001 
Fax (208) 523-7254 

Attorneys for Plaintiff 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and . 
SHELLEE BETH GOODSPEED, husband and : 
~~ . 

Plaintiffs, 

vs. 

SHIPPEN CONSTRUCTION, INC., an Idaho 
corporation, ROBERT and JORJA SHIPPEN, 
husband and wife, ROBERT and JORJA 
SHIPPEN, dba SHIPPEN CONSTRUCTION, 
ROBERT SHIPPEN, an individual, and 
MARRIOTT HOMES, LLC. 

Defendants. 

Case No.: CV-09-015 

ORDER ON PLAINTIFF'S 
MOTION TO COMPEL AND 
DEFENDANT'S RENEWED 
REQUEST FOR PROTECTIVE 
ORDER 

Plaintiffs and Defendants having appeared through counsel at the time and place set for 

hearing on Plaintiffs' Motion to Compel and Defendant's Renewed Request for Protective Order, 

and having presented oral argument on said motion, 

IT IS HEREBY ORDERED, as follows: 

ORDER ON PLAINTIFF'S MOTION TO COMPEL AND DEFENDANT'S 
RENEWED REQUEST FOR PROTECTIVE ORDER - 1 



ORDER TO COMPEL: The defendants, Robert and Jorja Shippen, as individuals and as 

husband and wife, are hereby compelled to produce their personal tax returns to Plaintiffs 

counsel as requested in Plaintiffs' Request for Production No.5 within thirty (30) days of the 

date of this order. The defendants, Shippen Construction, Inc. and Marriott Homes, LLC, are 

hereby compelled to fully respond to those documents as requested in Plaintiffs' Requests for 

Production Nos. 5, 7, and 8 within thirty (30) days of the date of this order. 

PROTECTIVE ORDER: Until further order of this Court, the Defendants, Robert and 

Jorja Shippen, as individuals and as husband and wife, are not required to comply with Plaintiffs' 

Requests for Production Nos. 7 and 8. Upon a sufficient showing by Plaintiffs that they have 

good cause to further discover those personal matters of Robert and Jorja Shippen, Plaintiffs may 

subsequently move this Court to reconsider this protective order. 

The Court deemed both motions were brought in good faith with a basis in law and 

therefore no costs or fees were awarded on this motion. 

;).I'~ 
DATED this L day of February, 2009 

ORDER ON PLAINTIFF'S MOTION TO COMPEL AND DEFENDANT'S 
RENEWED REQUEST FOR PROTECTIVE ORDER - 2 

GOR W. MOELLER 
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CLERK'S CERTIFICATE OF SERVICE 
. ""11?r1 \ 

1 hereby certify that on this 0...; day of FebIa3ry, 2009, a true and correct copy of the 
foregoing Order was served upon the following by first class mail, postage prepaid, or by hand 
delivery: 

WESTON S. DAVIS, ESQ 
NELSON HALL PARRY TUCKER, P.A. 
490 Memorial Drive 
Post Office Box 51630 
Idaho Falls, Idaho 83405-1630 

Robin D. Dunn 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, ID 83442-0277 

[~ailing 
[ ] Hand Delivery 
[ ] Fax 
[ ] E-Mail 
[ ] Overnight Mail 
[ ] Courthouse Box 

[~i1ing 
[ ] Hand Delivery 
[ ] Fax 
[ ] E-Mail 
[ ] Overnight Mail 
[ ] Courthouse Box 

CLERK OF THE COURT 

~d! 
By: ______________ __ 

D tyClerk 

L:\wsd\- Clients\74 I 1.1 Goodspeed\Motion to Compel (Order2).wpd 

ORDER ON PLAINTIFF'S MOTION TO COMPEL AND DEFENDANT'S 
RENEWED REQUEST FOR PROTECTIVE ORDER - 3 



DUNN LAW OFFICES, PLLC 
Robin D. Dunn, Esq., ISB # 2903 
Amelia A. Sheets, Esq., ISB #5899 
P.O. Box 277 
477 Pleasant COWltry Lane 
Rigby, Idaho 83442 
(208) 745-9202 (t) 
(208) 745-8160 (f) 

Attomeys for Defendants 

lOIU JUN 24 PM 4: 16 

. 0 IS·, t, j':; leO Uk T 
:f.FFERSON COUNT Y. IOf.Hr) 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

MAGISTRATE'S DIVISION 

WILLIAM SHAWN GOODSPEED and 
SHELLEE BETH GOODSPEED, 
husband and wife, 

Plaintiffs, 

va. 

) 
) 
) 
) 
) 
) 
) 
) 

SHIPPEN CONSTRUCTION, INC., an ) 
Idaho corporation, and ROBERT and ) 
JORJA SHIPPEN, husband and wife, ) 

Defendants. 
) 
) 

------------------------) 

Case No. CV 09-015 

NOTICE OF SERVICE 

I HEREBY CERTIFY that the following document was served, by postage pre-paid 

mailing, to plaintiff's attomey, Weston S. Davis, Esq., P.O. Box 51630, Idaho Falls, Idaho 

83405 together with a copy of this notice, on the 15th day of March, 2010: 

1) Defendants' Answers to Requests for Admissions 22-38 and Supplemental 
Interrogatory 

Robin D. Dunn, Esq. 
DUNN LAW OFFICES, PLLC 
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DUNN LAW OFFICES, PllC 
Robin D. D~ Esq., ISB #2903 
Amelia A. Sheets, Esq., ISB #5899 
P.O. Box 277 
477 Pleasant COUDtry Lane 
Rigby, ID 83442 
(208) 745-9202 (t) 
(208) 745-8160 (f) 

ZOIDJUN24 PH 4: 16 

I DIS t t( ie/ cout-; r 
;EfFERSON COUNTY, IO,\HO 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

MAGISTRATE'S DIVISION 

WIllIAM SHAWN GOODSPEED and 
SHELLEE BETH GOODSPEED, 
husband and wife, 

Plaintiffs, 

vs. 

) 
) 
) 
) 
) 
) 
) 
) 

SHIPPEN CONSTRUCTION, INC., an ) 
Idaho corporation, and ROBERT and ) 
JORJA SIDPPEN, husband and wife, ) 

Defendants. 
) 
) 

------------------------) 

Case No. CV 09-015 

NOTICE OF TAKING DEPOSITION 
DUCES TECUM 

PLEASE TAKE NOTICE that ROBIN D. DUNN, ESQ., attomey for defendants, 

SHIPPEN CONTRUCTION, INC., and ROBERT and JORJA SHIPPEN, shan take the 

deposition duces tecum, upon oral examination, of WIllIAM SHAWN GOODSPEED, 

pursuant to the Idaho Rule of Civil Procedure, commencing at 9:00 o'clock a.m. on the 30th 

day of July, 2010, at the office of DUNN LAW OFFICES, PllC, 477 Pleasant COUDtry 

Lane, Rigby, Idaho, before a qualified court reporter and officer authorized to administer 

oaths. 

Bring with you the following: 

1. All exhibits intended for bearings or trial; 

2. All payments on the subject property on Lot 7 Block 2, Woodhaven Creek 

Subdivision; and, 

® 



3. Plaintiffs' tax returns for the years 2005 to 2009. 

DATED this l-'lttvday of June, 2010. 

DUNNLAW~ 

GrJ 
Robin D. Dunn, Esq. 
Attomey for Defendant 

CERTIFICATE OF MAILING 

I HEREBY CERTIFY that I am a duly licensed attomey for the State of Idaho, 

resident of and with my office at Rigby, Idaho; that I served a copy of the foregoing 

NOTICE OF TAKING DEPOSITION by facsimile and mailing, with P08~ prepaid 
1fi 

thereon, a true and correct copy thereofto the following person(s) this 2l/ day of June, 

2010. 

T &T Reporting Service 
P. O. Box 51020 
Idaho Falls, ID 83405-1020 

Weston S. Davis, Esq. 
P.O. Box 51630 
Idaho Falls, ID 83405 

Robin D. Dunn, Esq. 
DUNN LAW OFFICES, PLLC 

-2- NOTICE OF TAKING DEPOSITION DUCES TECUM 



DUNN LAW OFFICES, PLLC 
Robin D. Dunn, Esq., ISB #2903 
Amelia A. Sheets, Esq., ISB #5899 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, ID 83442 
(208) 745-9202 (t) 
(208) 745-8160 (f) 
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D I ~ I II i eTC 0 UK T 
JHFfRSON COUNTY, IDAHO 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

MAGISTRATE'S DIVISION 

WILLIAM SHAWN GOODSPEED and 
SHELLEE BETH GOODSPEED, 
husband and wife, 

Plaintiffs, 

VB. 

) 
) 
) 
) 
) 
) 
) 
) 

SHIPPEN CONSTRUCTION, INC., an ) 
Idaho corporation, and ROBERT and ) 
JORJA SHIPPEN, husband and wife, ) 

Defendants. 
) 
) 

------------) 

Case No. CV 09-015 

NOTICE OF TAKING DEPOSITION 
DUCES TECUM 

PLEASE TAKE NOTICE that ROBIN D. DUNN, ESQ., attorney for defendants, 

SHIPPEN CONTRUCTION, INC., and ROBERT and JORJA SHIPPEN, shall take the 

deposition duces tecum, upon oral examination, of SHELLEE BETH GOODSPEED, 

pursuant to the Idaho Rule of Civil Procedure, commencing at 9:00 o'clock a.m. on the 30th 

day of July, 2010, at the office of DUNN LAW OFFICES, PLLC, 477 Pleasant Country 

Lane, Rigby, Idaho, before a qualified court reporter and officer authori2ed to administer 

oaths. 

Bring with you the following: 

1. All exhibits intended for hearings or trial; 

2. All payments on the subject property on Lot 7 Block 2, Woodhaven Creek 

Subdivision; and, 



3. Plaintiffs' tax returns for the years 2005 to 2009. 

DATED this ~day of June, 2010. 

DUNN LAW OFFICES, PLLC 

Robin D. Dunn, Esq. 
Attomey for Defendant 

CERTIFICATE OF MAILING 

I HEREBY CERTIFY that I am a duly licensed attomey for the State of Idaho, 

resident of and with my office at Rigby, Idaho; that I served a copy of the foregoing 

NOTICE OF TAKING DEPOSITION by facsimile and mailing, with postage prepaid 

thereon, a true and correct copy thereofto the following person(s) this;tltttJday of June, 

2010. 

T &T Reporting Service 
P. O. Box 51020 
Idaho FaUs, ID 83405-1020 

Weston S. Davis, Esq. 
P.O. Box 51630 
Idaho FaUs, ID 83405 

Robin D. Dunn, Esq. . 
DUNN LAW OFFICES, PLLC 

-2- NOTICE OF TAKING DEPOSmON DUCES TECUM 

® 



STATE OF IDAHO ) 

)ss. 

COO;';;;:: vic j ~ 
(Process Server) 7"" 

I shaH cive in the matter at issue shan he the tmth. the whole tmfh. ami nothinp hut the tmth 

1. I am over the age of 18 vears and am not a nartv to this action. 

2. T served a cony ofthe"~L~<.--'. __ _ 
(Name ofOocument(s) Served) 

(Check only one of the following): 

L personally. 

said address being the usual dwelling or place of abode of said party. The person who 
received such process then was over the age of 18 and then resided at such address. 

__ who is agent authorized by 1aw or by appointment to receive service of process for said party. 
/' 

3. Fee charged for this service: l ~7?c:) 
DATED: --,6"'-~_-·J.QcZo-!./_---,,/,--,(J==--__ 

(SEAL) 
Nota rubhc for the, State of ~ 
Residing at: SrivL Uu;-. . >, Jr.r) 
Commission Expires: / ()rJj. II 

/0 



WESTON S. DAVIS, ESQ (ISB No. 7449) 
NELSON HALL PARRY TUCKER, P.A. 
490 Memorial Drive 
Post Office Box 51630 
Idaho Falls, Idaho 83405-1630 
Telephone (208) 522-3001 
Fax (208) 523-7254 

Attorneys for Plaintiff 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and 
SHELLEE BETH GOODSPEED, husband and 
wife, 

Plaintiffs, 

vs. 

SHIPPEN CONSTRUCTION, INC., an Idaho 
corporation, ROBERT and JORJA SHIPPEN, 
husband and wife, ROBERT and JORJA 
SHIPPEN, dba SHIPPEN CONSTRUCTION, 
ROBERT SHIPPEN, an individual, and 
MARRIOTT HOMES, LLC. 

Defendants. 

Case No.: CV-09-015 

EXPERT WITNESS 
DISCLOSURES 

COMES NOW, Plaintiffs, William and Shellee Goodspeed, and hereby submit their 

Expert Witness Disclosures pursuant to the Scheduling Order, dated February 26,2010, in the 

above referenced case. Plaintiffs intend to call the following expert witnesses: 



Robert Jon Meikle 
Mountain River Engineering, Inc. 
1020 E. Lincoln Rd. 
Idaho Falls, ID 83401 
208.524.6175 

Mr. Meikle will testify regarding the topography of the surrounding land and the depth of 

excavation on the subject real property. 

Mark Lieble 
Mark Lieble Appraisal Services, Inc. 
1 n N. Woodruff Ave 
Idaho Falls, ID 83406 
208.525.6060 

Mr. Leible will testify regarding the current fair market value of the subject real property 

(with and without the house). 

DATED this 3f) day of June, 2010. 

~ ---­
=~~~ 



CERTIFICATE OF SERVICE 

I hereby certify that I served a true copy of the foregoing document upon the 
following this 3!Z day of June 2010, by hand delivery, mailing with the necessary postage 
affixed thereto, facsimile, or overnight mail. 

Robin D. Dunn 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, ID 83442-0277 

Hon. Gregory Anderson 
Bonneville County Courthouse 
605 N. Capital Ave. 
Idaho Falls, ID 83402 

[ ] Mailing 
[ ] Hand Delivery 
~x 208.745.8160 

[ ] E-Mail 
[ ] Overnight Mail 
[ ] Courthouse Box 

[ ]YJailing 
;r<t Hand Delivery 

[ ] Fax 
[ ] E-Mail 
[ ] Overnight Mail 
[ ] Courthouse Box 

~s, ESQ."-----:::> -.~ 
L:\wsd\- Clients\7411.1 Goodspeed\Witness Disclosure (Experts).wpd 



WESTON S. DAVIS, ESQ (ISB No. 7449) 
NELSON HALL PARRY TUCKER, P.A. 
490 Memorial Drive 
Post Office Box 51630 
Idaho Falls, Idaho 83405-1630 
Telephone (208) 522-3001 
Fax (208) 523-7254 

Attorneys for Plaintiff 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
ST ATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and I 

SHELLEE BETH GOODSPEED, husband and ~ 
wife, 

Plaintiffs, 

vs. 

SHIPPEN CONSTRUCTION, INC., an Idaho 
corporation, ROBERT and JORJA SHIPPEN, 
husband and wife, ROBERT and JORJA 
SHIPPEN, dba SHIPPEN CONSTRUCTION, 
ROBERT SHIPPEN, an individual, and 
MARRIOTT HOMES, LLC. 

Defendants. 

Case No.: CV-09-01S 

OBJECTION TO NOTICES OF 
TAKING DEPOSITION DUCES 
TECUM FOR WILLIAM AND 
SHELLEE GOODSPEED 

COMES NOW, Plaintiffs, William and Shellee Goodspeed, and hereby object to the time 

and place set for the taking of their depositions as set forth in Defendants' June 24,2010 Notice 

of Taking Deposition Duces Tecum of Shawn and Shellee Goodspeed. 

Defendant's notices of deposition set the Plaintiffs depositions for July 30,2010. 

However, the discovery deadline is July 20,2010, as presently set forth under the February 26, 

OBJECTION TO NOTICES OF TAKING DEPOSITION 
DUCESTECUM FOR WILLIAM AND SHELLEE GOODSPEED - 1 



2010 Order Setting Trial and Pre-Trial Conference. Defendants therefore seek to take the 

deposition of Plaintiffs ten (10) days after the discovery deadline. As a result, Plainti ffs do not 

intend to appear for the time and place set for deposition under the deadlines as presently 

constituted since all discovery must be completed before July 20, 2010. 

Tn addition to considering the deadlines set in February of this year, Plaintiffs have made 

themselves readily available for the taking of their depositions. Attached hereto as Exhibit "A" 

is evidence of such availability. Despite these several notices, Defendants have failed to notice 

up Plaintiffs' depositions in a timely manner. 

Plaintiffs have made several attempts since receiving the notices to contact Defendants' 

counsel by telephone to arrange a new date or discuss a continuance. Such efforts to reach 

Defendants's counsel have been unsuccessful to date. 

Without a continuance of the date of trial, Defendants' request for depositions is 

improper and Plaintiffs do not intend to appear. 

DATED this 7 day ofJuly, 2010. 

W STON S. DAVIS, ESQ. 

OBJECTION TO NOTICES OF TAKING DEPOSITION 
DUCESTECUM FOR WILLIAM AND SHELLEE GOODSPEED - 2 



CERTIFICATE OF SERVICE 

I hereby certify that I served a true copy of the foregoing document upon the 
following this ~ day ofJuly 2010, by hand delivery, mailing with the necessary postage 
affixed thereto, facsimile, or overnight mail. 

Robin D. Dunn 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, ID 83442-0277 

Hon. Gregory Anderson 
Bonneville County Courthouse 
605 N. Capital Ave. 
Idaho Falls, ID 83402 

[ ] Mailing 
[ ] Hand Delivery 
~ax 208.745.8160 

[ ] E-Mail 
[ ] Overnight Mail 
[ ] Courthouse Box 

[ ] Mailing 
~and Delivery 
[ ] Fax 
[ ] E-Mail 
[ ] Overnight Mail 
[ ] Courthouse Box 

L:\wsd\- Clients\74 I 1.1 Goodspeed\Deposition (Objcction).wpd 

OBJECTION TO NOTICES OF TAKING DEPOSITION 
DUCESTECUM FOR WILLIAM AND SHELLEE GOODSPEED - 3 



NELSON HALL pARRY TUCKER, P.A. 
____________ Attorneys & Counselors ____________ _ 

490 Memorial Drive 
PO Box 51630 

Idaho Falls. 10 83405-1630 
Phone: (208) 522-3001 

Fax: (208) 523-7254 
e-mail: nhpt@nhptlaw.net 

www.nhptlaw.com 

SENT VIA FACSIMILE TRANSMISSION 208.745.8160 

May 5,2010 

Robin D. Dunn 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, ID 83442-0277 

RE: Goodspeed v. Shippen 

Dear Mr. Dunn: 

Douglas R. Nelson 
Blake G. Hall 
Scott R. Hall 
Steven R. Parry 
Brian T. Tucker 
Wiley R. Dennert 
Sam L. Angell 
Weston S. Davis 

W. Joe Anderson 
(1923-2002) 

In response to your request, my clients are available to have their depositions taken on June 2 -
June 13,2010. Please notify me if any of these dates will work for you. I will attempt to obtain 
additional dates, but it will be difficult given Shawn's travel schedule. 

----.-~ ...... _--- ---

Weston S. Davis, Esq. 

cc: Clients 

L:\wsd\- Clients\74 I 1.1 Goodspeed\Dunn.LtrIS.wpd 
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:::ATION RESULT REPORT ( MAY. 28. 4: 35PM ) :c lK x 

FAX HEADcK: ANDERSON NELSON HALL SMITH 

TRANSMI THO/STORED : MAY. 28. 2010 4: 34PM 
FILE MODE OPTION ADDRESS RESULT PAGE 
----------------------------------------------------------------------------------------------------
213 MEMORY TX G3 :7458160 OK 1/1 

----------------------------------------------------------------------------------------------------
REASON FOR ERROR 

E-l) HANG UP OR LINE FAIL. 
E-3) NO ANSWER 
E-S) MAIL SIZE OVER 

E-2l BUSY 
£-4) NO FACSIMILE CONNECTION 

I 
I 

NELSON HALL pARRY TbCKER..~ P.A. 
_______________ A'IZOrney& &. Couneelors ------01----------

480 Memorial Drive 
PO e.a.c 81630 Idaho 811&, 10 _1_0 

p~: (20$) 1S2.2-3001 
Flax, (208) 5a3-7a54 

e-rn • nhptOnhptlaw..net 
I _.nhptiaw.eoM 

SENT f"Z.4 FA.CSIMILE X.BAN$MISSIQN;l08.74S.8160. 

May S, 201.0 

Robin D. Dunn 
P.O. Box 277 
477 Pleasant Countr;y Lane 
Rigby, 10 83442-0277 

RE: Goodspeed v. Shippen 

Dear Mr. Dunn: 

DouaIU It.. Nc1soo. 
BlaIlo:> G. Hall 
Scott R.. H.a11 
Stev_ R.. Pauy 
Brlan T. T\ulkcr 
Waley 1(... ,Oeuncrt 
San L. Ans;ctl 
WeMo». S. O .. vi$ 

W • .1oe ADdcnon 
(1~00'2) 

In respo1lJS.e to your request. my clients are available to have thr' depositions taken on June 2 -
June 13. 2010. Please not:i.tY me if any oEthese dates will 'Wor for you. I will atte:mpt to obtain 
additional dates, but it 'Will be diffioult given. Shawn>s travel s edule. 

. I 

~. --- ---
&7 Weston S. Davis, Esq. --. 

cc: Clicn1:$ 

L:\vvsd\-Clion..,\741 1.1 Oood"P.cd\DI.um.Ltr18."""Pd 



NELSON HALL ]pARRY TUCKER, P.A. Douglas R. Nelson 
Blake G. Hall 
Scott R. Hall 
Steven R. Parry 
Brian T. Tucker 
Wiley R. Dennert 
Sam L. Angell 
Weston S. Davis 

___________ Attorneys & Counselors ___________ _ 

490 Memorial Drive 
PO Box 51630 

Idaho Falls, 1083405·1630 
Phone: (208) 522·3001 

Fax: (208) 523·7254 
e-mail: nhpt@nhptlaw.net 

www.nhptlaw.com 
W. Joe Anderson 

(1923-2002) 

SENT VIA FACSIMILE TRANSMISSION 208.745.8160 

June 18,2010 

Robin D. Dunn 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, ID 83442-0277 

RE: Goodspeed v. Shippen 

Dear Mr. Dunn: 

I have reviewed your June 9, 2010 discovery responses with respect to those documents Mr. 
Shippen agreed to produce in his deposition. After reviewing these documents, I cannot find the 
following documents: 

• 2005 tax returns for Robert and JOIja Shippen (1 presume neither Marriott Homes, 
LLC or Shippen Construction, Inc. filed in 2005 because they were both formed 
on 12/14/05, the end of the year). 

• 2007 Marriott Homes, LLC partnership tax return. 

• Documents responsive to the following Requests for Production, which the Court 
ordered for production on February 22,2010: 

REQUEST FOR PRODUCTION NO.7: For all assets you presently 
own or owned during or since January 1, 2007, produce all titles, 
registrations, bills of sale or other evidence of ownership and all 
receipts, invoices, or other documentation. 

REOUEST FOR PRODUCTION NO. 8: For all outstanding financial 
obligations in the past four (4) years produce the current billing 
statements or other evidence of the debt and current balance of the 
debt.. 



I understand that a QuickBooks accounting was produced for 2006 and 2007 for 
Marriott Homes and Shippen Construction, and a 2008 accounting was produced 
for Marriott Homes, but that does not notify me of the loans and obligations 
incurred by the Shippens during those years. For example please produce the 
mortgage documents on their residence/vacation properties, vehicle loan 
documents, credit card documents, other consumer debt obligations, etc ... 

Also, please identify those assets owned by Shippen Construction, Inc. and 
Marriott Homes, LLC by producing the titles of that property owned in their 
names. Please promptly comply with this request. The Shippens have now been 
aware of this request since May 12, 2009 and were ordered to produce them over 
four months ago. 

• I have not received Mr. Shippen's verification that Marriott Homes, LLC has been 
a registered contractor with the State of Idaho. 

• I have not received the copies of the actual cleared checks from Marriott Homes, 
LLC for the payment of the work completed on the subject real property. The 
check numbers and dates issued are identified on the Custom Detail Transaction 
Report (UNum" column) and should therefore not be difficult to retrieve from the 
bank. (#'s 3015, 3038,3041,3050,3051,3052,3055,3057,3059,3062,3063, 
3066,3068,3069,3073,3079,3080,3083,3085,3101,3108,3110,3111,3113). 
Simply generating a report does not prove that Marriott Homes, LLC actually 
made the payments. 

• I have not received the construction insurance policy information for Marriott 
Homes, LLC. You only sent the policy information for Shippen Construction, 
Inc. 

• Finally, I find it difficult to believe that Mr. Shippen could obtain a loan on the 
subject real property without any documentation from the bank. Ifhe borrowed 
from an existing line of credit, I presume the paperwork would be minimal, but it 
would still exist. A bank will not issue a second mortgage on his property without 
paperwork. Please have Mr. Shippen identify the nature of loan and produce 
evidence of this loan. 

If these aforementioned documents do not exist, please have Mr. Shippen affirmatively state as 
such. I would appreciate your efforts to produce these documents shortly. 

In an effort to verify which records do not exist, I have enclosed a few requests for admission to 
resolve the issue. I have also enclosed additional discovery requests for the defendants' timely 
response. I have made the requests as precise and possible to ensure a timely response. 

As for the available dates of depositions, Shawn's employer must be given two weeks notice for 



Shawn to return for a deposition on a Friday. Therefore, the parties must be deposed on a Friday 
with two weeks advance notice. I am not available the morning of July 9,2010 or the morning of 
July 16, 2010. We had tried to give you advance notice available dates in a good faith effort to 
make my clients available. I again remind you that we intend to amend our complaint to add a 
claim for emotional distress. I have not filed to amend the complaint yet because I am awaiting 
the defendants' complete discovery responses to discover if additional amendments to the 
pleadings are necessary. However, I want to remind you of our intent to amend the complaint for 
emotional distress so that you are free to more fully discover these issues during the time of the 
depositions of my clients. 

Please notify me if you have any questions. :111 truly, -

~ 
Weston S. Davis, Esq. 

Enclosures 

cc: Clients 

L:\wsd\- Clients\74I 1.1 Goodspeed\Dunn.Ltr19.wpd 
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June 18, 2010 

Robin D. Dunn 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, lD 83442-0277 

RE: Goodspeed v. Shippen 

Dear Mr. Dunn: 

I have reviewed. your June 9, 2010 discovery responses 'llYith rc4pect to those docu:co.ents Mr. 
Shippen agreed to produoe in his deposition. After r~ewing theSe docu:m.ents, I cannot find the 
follow-ing documents; 

i 
2005 tax returns for :Robert and Jorja Shippen 0 presUIIl.e neither Marriott Homes, 
LLC or Shippen Construction, Inc. filed in 2005 because they vvere both formed 
on 12/14/05. the end of the year). i 

2007 Marriott Homes, LLC partner.sbip tax rctufn. 
, 

DocUIIl.ents responsive to the following Reques1(s for Production. vvhich the Court 
ordered. for production on February 22, 2010: . 

R,EOUF..sT EOR PRODUCTION NO. 7~ For all assets you presently 
ovvn or ovvned during or since January il, 2007. produce all titles. 
registrations, bills of: sale or other evi~en.ce of ownership and all 
receipts. invoices. or other docuxnentatidn. 

REOUEST FQRPROpUCTIONNQ 8: for all outstanding financial 
obligations in the pwot four (4) years l'roduce the current billing 
statcm.en'bs or other evidea1cc of the debt and current balance of the 
debt.. : 



WESTON S. DAVIS, ESQ (ISB No. 7449) 
NELSON HALL PARRY TUCKER, P.A. 
490 Memorial Drive 
Post Office Box 51630 
Idaho Falls, Idaho 83405-1630 
Telephone (208) 522-3001 
Fax (208) 523-7254 

Attorneys for Plaintiff 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and 
SHELLEE BETH GOODSPEED, husband and : 
wife, . 

Plaintiffs, 

vs. 

SHIPPEN CONSTRUCTION, INC., an Idaho 
corporation, ROBERT and JORJA SHIPPEN, 
husband and wife, ROBERT and JORJA 
SHIPPEN, dba SHIPPEN CONSTRUCTION, 
ROBERT SHIPPEN, an individual, and 
MARRIOTT HOMES, LLC. 

Defendants. 

Case No.: CV-09-015 

MOTION TO CONTINUE TRIAL 

COME NOW Plaintiffs through counsel of record and move the Court to continue 

the above captioned trial currently scheduled to commence on September 28 - October 2, 

2010 at 9:00 a.m., at the Jefferson County Courthouse, and reschedule the trial to a date and 

time convenient to the Court and counseL This motion is made and based on the grounds 

and for the reasons listed below: 

1. Plaintiffs have requested several documents from Defendants that have not yet 

MOTION TO CONTINUE TRIAL - 1 



been fully produced. The production of these materials are vital to Plaintiffs' 

causes of action and must be produced prior to the end of the discovery 

deadline. Defendants have notified Plaintiffs on several occasions that these 

documents are forthcoming and are being produced to Plaintiffs in response to 

Plaintiffs' I.R.C.P. 37(b) meet and confer letters. Based upon Defendants' 

production of materials, albeit in pieces, Plaintiffs have not filed a Motion to 

Compel, as Defendants have assured the Plaintiffs that documentation 

continues to be forthcoming. 

2. Plaintiffs desire to amend their complaint in response to those documents 

produced by Defendants, including a potential request for punitive damages. 

Because the documents have not been produced, Plaintiffs are not presently 

able to fully request an amendment to their pleadings. 

3. Defendant's counsel has expressed his intent to disqualify Judge St. Clair, 

who is the senior judge recently appointed to preside at trial set for September 

28 - October 1,2010. Where a trial will likely be continued due to a 

disqualification of a judge, a delay to the proceedings is likely inevitable. 

For the foregoing reasons, Plaintiffs would be prejudiced if trial for this matter is not 

continued. Therefore, Plaintiffs request that the trial for this matter be continued. 

Plaintiffs give notice of their intent to present oral argument on this motion. 

Dated this J3... day of July, 2010 

~:5~ 
sTQN;J)AVIS, ESQ. 

MOTION TO CONTINUE TRlAL - 2 



CERTIFICATE OF SERVICE 

I hereby certify that I served a true copy of the foregoing document upon the 
following this 13 day of July 2010, by hand delivery, mailing with the necessary postage 
affixed thereto, facsimile, or overnight mail. 

Robin D. Dunn 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, ID 83442-0277 

Hon. Gregory Anderson 
Bonneville County Courthouse 
605 N. Capital Ave. 
Idaho Falls, ID 83402 

L:lwsdl- Clients\74 1 1.1 Goodspeed\Conlinue (MOIion).wpd 
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[ ] Mailing 
[ ] Hand Delivery 

,M'Fax 208.745.8160 7/1~/O 
[ ] E-Mail 
[ ] Overnight Mail 
[ ] Courthouse Box 

[ ] Mailing 
)<t1Iand Delivery 
[ ] Fax 
[ ] E-Mail 
[ ] Overnight Mail 
[ ] Courthouse Box 

~. DAVIS, ESQ. 
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WESTON S. DAVIS, ESQ (ISB No. 7449) 
NELSON HALL PARRY TUCKER., P.A. 
490 Memorial Drive 
Post Office Box 51630 
Idaho Falls. Idaho 83405-1630 
Telephone (208) 522-3001 
Fax (208) 523-7254 
Attomeys for Plaintiff 
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IN THE DISTRICT COURT OF THE SE~ WCIALDISTRICT OF THE 
STATE OF IDAHO. IN' AND FOR TIlE qoUNfy OF JEFFERSON 

I 

WILLIAM SHAWN GOODSPEBD and ! 
SRE1J.BE BEm GOODSPEED. husband and. : 
wife •. 

.. ! I 

I I 

base~o.: CV-09-015 

i 
I ~ 
I , 

P. 002 
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Plaintiffs, kTIPkATION TO CONTINUE 

vs. 

SHIPPEN CONSTRUCTION, INC., an Idaho 
co:tporation, ROBERT IDd JORJA SHIPPEN". 
husband and wife, RClBBRT and JOlUA 
SHIPPEN, dba SHlPPEN CONSTRUCTION, 
ROBERT SHlPPEN, an individual, and 
MARRIOTI HOMES, llC. 

trRIAlL 

j, 
I 

I 
, I 

Defendants. I;, 

I I ' 
COMES NOW, Plaintiffs and Defendants: by Fd ~ough counsel of record, and 

I : 

hereby stipulate to the trial oftbis matter, currently sc.p.edul+d for September 28 - October 1, 
.: I 

2010 at 9:00 a.m., be continued a.t a la.t~ date andatlmf to b~ set forth by this Court. 

711.5 /; tJ I ::S---,-,~ 

DAm ~'I: ~VIS ~ ~ 
7-1:2-/0 _----~ 

DATE RO IN DI. DUNN, ESQ, , 
L:\wsd\- Clients\7411.1 Goadspe.ed\Contil1\lb (Stipulaticn).wpd J 
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WESTON S. DAVIS, ESQ (ISB No. 7449) 
NELSON HALL PARRY TUCKER, P.A. 
490 Memorial Drive 
Post Office Box 51630 
Idaho Falls, Idaho 83405-1630 
Telephone (208) 522-3001 
Fax (208) 523-7254 

2DlD JUl 19 PH 2: 35 

:EFF~k~b~~ ;6Ju~¥L;;\ T 
(.lOt.rlO 

Attorneys for Plaintiff 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
ST ATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and 
SHELLEE BETH GOODSPEED, husband and : 
wife, 

Plaintiffs, 

vs. 

SHIPPEN CONSTRUCTION, INC., an Idaho 
corporation, ROBERT and JORJA SHIPPEN, 
husband and wife, ROBERT and JORJA 
SHIPPEN, dba SHIPPEN CONSTRUCTION, 
ROBERT SHIPPEN, an individual, and 
MARRIOTT HOMES, LLC. 

Defendants. 

Case No.: CV-09-015 

ORDER CONTINUING TRIAL 
SETTING 

Based upon the parties's stipulation upon the record of this Court, IT IS HEREBY 

ORDERED that the trial set in the above referenced case for September 28 - October 1, 

.,. .. '1 

2010 at 9:00 a.m., be continued until the _f_l_ day of 

~:~2..m. at the Jefferson County Courthouse, Rigby, Idaho. 

ORDER CONTINUING TRIAL SETTING - I 



DATED this I~ .... day of_J"_·~_, '1+-__ ,2010. 

CLERK'S CE~TIFICATE OF SERVICE 

I hereby certify that on this ~\7>!(day of j~\ ,2010, a true and correct 
copy of the foregoing Order was served upon the followiri'g by first class mail, postage 
prepaid, or by hand delivery; 

WESTON S. DAVIS, ESQ 
NELSON HALL PARRY TUCKER, P.A. 
490 Memorial Drive 
Post Office Box 51630 
Idaho Falls, Idaho 83405-1630 

Robin D. Dunn 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, 1D 83442-0277 

/ 
[~ Mailing 
[ ] Hand Delivery 
[ ] Fax 
[ ] E-Mail 
[ ] Overnight Mail 
[ ] Courthouse Box 

vi Mailing 
[ ] Hand Delivery 
[ ] Fax 
[ ] E-Mail 
[ ] Overnight Mail 
[ ] Courthouse Box 

CLERK OF THE COURT 

By: __ --'/"--!~..!._f\~~ ___ _ 
Deputy Clerk 

L;\wsd\- Clients\74 I 1.1 Goodspeed\Continue (Order).wpd 
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WESTON S. DAVIS, ESQ (ISB No. 7449) 
NELSON HALL PARRY TUCKER, P.A. 
490 Memorial Drive 
Post Office Box 51630 
Idaho Falls, Idaho 83405-1630 
Telephone (208) 522-3001 
Fax (208) 523-7254 

Attorneys for Plaintiff 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
ST A TE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and 
SHELLEE BETH GOODSPEED, husband and : 
wife, 

Plaintiffs, 

vs. 

SHIPPEN CONSTRUCTION, INC., an Idaho 
corporation, ROBERT and JORJA SHIPPEN, 
husband and wife, ROBERT and JORJA 
SHIPPEN, dba SHIPPEN CONSTRUCTION, 
ROBERT SHIPPEN, an individual, and 
MARRIOTT HOMES, LLC. 

Defendants. 

Case No.: CV-09-015 

SECOND MOTION TO AMEND 
COMPLAINT 

COME NOW Plaintiffs, William and Shellee Goodspeed, through counsel of record and 

move the Court to grant leave to amend their Complaint. A copy of the proposed amended 

Complaint is attached hereto as Exhibit "A". 

After conducting initial discovery and inquiring into numerous documents of public 

record, it has been determined that: 

SECOND MOTION TO AMEND COMPLAINT - I 
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A. Robert and Jorja Shippen at all times were the record owners of the subject real 

property. 

B. That Plaintiff Shellee Beth Goodspeed has suffered emotional distress as a result 

of Defendants' actions. 

C. That Plaintiffs should be granted a damage award to reflect the purchase price of 

the Property and Plaintiff Shellee Beth Goodspeed should be granted a damage 

award for her claim for emotional distress. 

D. Upon further discovery, Plaintiff has been able to more clearly identify the issues 

for trial, refine the language generally discussed between the parties, identify 

those defendants who should maintain liability for said causes of action, and 

cluster together related contract and tort related causes of action. Plaintiff s 

complaint is therefore more clear regarding issues of liability. 

WHEREFORE, Plaintiffs ask the Court to grant leave to amend the Complaint to more 

accurately define Plaintiffs' position and prayer for relief. Such a request does not prejudice 

Defendants as the trial in this matter has been continued and Defendants have been put on 

advance notice ofthis request prior to the time set for Plaintiffs depositions. 

Plaintiffs request oral argument on this motion. 

DATED this ~ day of July, 2010. 

SECOND MOTION TO AMEND COMPLAINT - 2 



CERTIFICATE OF SERVICE 

I hereby certify that I served a true copy of the foregoing document upon the following this 
1l!J- day of July 2010, by hand delivery, mailing with the necessary postage affixed thereto, 
facsimile, or overnight mail. 

Robin D. Dunn 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, ID 83442-0277 

Hon. Gregory Anderson 
Bonneville County Courthouse 
605 N. Capital Ave. 
Idaho Falls, ID 83402 

[ ] Mailing 
[ ] Hand Delivery 
~ax 208.745.8160 

[ ] E-Mail 
[ ] Overnight Mail 
[ ] Courthouse Box 

[ ] Mailing 
~Hand Delivery 

[ ] Fax 
( ] E-Mail 
[ ] Overnight Mail 
[ ] Courthouse Box 

L:\wsd\- Clients\74 I 1.1 Goodspeed\Amend Complaint (Motion2).wpd 
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WESTON S. DAVIS, ESQ (ISB No. 7449) 
NELSON HALL PARRY TUCKER, P.A. 
490 Memorial Drive 
Post Office Box 51630 
Idaho Falls, Idaho 83405-1630 
Telephone (208) 522-3001 
Fax (208) 523-7254 

Attorneys for Plaintiff 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and 
SHELLEE BETH GOODSPEED, husband and : 
wife, 

Plaintiffs, 

vs. 

SHIPPEN CONSTRUCTION, INC., an Idaho 
corporation, ROBERT and JORJA SHIPPEN, 
husband and wife, ROBERT and JORJA 
SHIPPEN, dba SHIPPEN CONSTRUCTION, 
ROBERT SHIPPEN, an individual, and 
MARRIOTT HOMES, LLC. 

Defendants. 

Case No.: CV-09-015 

SECOND AMENDED 
COMPLAINT 

COMES NOW Plaintiffs, as and for a claim for relief, plead and allege as follows: 

1. That Plaintiffs, WILLIAM SHA WN and SHELLEE BETH GOODSPEED, are bona 

fide residents of the State of Idaho who reside in Jefferson County. 

2. That Defendants, ROBERT and JORJA SHIPPEN, are a bona fide residents of the 

State ofIdaho who reside in Jefferson County. 

3. That Defendant, MARRIOTT HOMES, LLC, is an Idaho limited liability company 

SECOND AMENDED COMPLAINT - 1 

/ 



in good standing with the State ofIdaho. 

4. That Defendant, SHIPPEN CONSTRUCTION, INC., is an Idaho corporation in good 

standing with the State of Idaho. 

5. That the subject property of this litigation, namely, 3709 East 319 North, Rigby, 

Idaho, is located in Jefferson County. 

6. That both jurisdiction and venue are proper in this action. 

7. That pursuant to Idaho Code § 6-2503, Plaintiff s served written notice ofthe ensuing 

claim on the construction professional, Shippen Construction, Inc., and Robert Shippen, by mailing 

a copy to Robert Shippen by certified mail on the Idaho corporation's registered agent. Attached 

hereto as Exhibit" A" is a copy of such attemptto comply with the Notice and Opportunity to Repair 

Act, together with a acknowledgment of receipt. 

8. Plaintiffs received a letter from Dunn Law Offices, PLLC on November 19, 2008, 

which volunteers to accept service of a complaint against Defendants, lists defenses Defendants will 

raise if a complaint is filed (none of which notifY Plaintiffs that they have allegedly attempted to sue 

the wrong entity), and fails to assert any willingness to repair or remedy the construction defect. 

Plaintiffs therefore have brought this action against Defendants in compliance with the Act. 

9. That, upon information and belief, Marriott Homes, LLC is a closely held limited 

liability company wherein Robert and JOIja Shippen are the only members or constitute a majority 

of the members in the company. Additionally, Robert Shippen is the registered agent for Marriott 

Homes, LLC, and Marriot Homes, LLC shares the same physical address as Shippen Construction, 

Inc. Therefore, Marriott Homes, LCC was also on notice of the ensuing claim prior to its filing. 

SECOND AMENDED COMPLAINT - 2 

/ 



COUNT ONE: BREACH OF EXPRESS WARRANTY 
(Defendants: Robert Shippen; Robert and Jorja Shippen; Robert and Jorja Shippen 
d/b/a Shippen Construction; Marriott Homes, LLC; and Shippen Construction, Inc.) 

10. Plaintiffs hereby incorporate and re-allege paragraphs 1 - 9 and further plead and 

allege as follows: 

11. On June 17, 2007, Plaintiffs and Defendants (Robert Shippen; and/or Robert and 

Jorja Shippen, husband and wife; and/or Robert and Jorja Shippen d/b/a Shippen Construction; 

and/or Marriott Homes, LLC; and/or Shippen Construction, Inc.) entered a real estate contract for 

the purchase and sale of a residence and real property commonly referred to as 319 N. 3709 E., 

Rigby, ID 83442 (hereinafter "the Property"). This purchase and sale agreement was amended 

on June 18,2007 and then again on July 2,2007. 

12. The Purchase and Sale Contract expressly extended a standard builder's warranty 

on the Property for a minimum of one year, without further definition of that warranty. 

13. Additionally, on August 8, 2006, Defendants, through its/their authorized agents, 

listed the Property for sale on the Multiple Listing Service (hereinafter "MLS") in Idaho. 

14. That MLS listing specifically stated twice that the Property had never had sub 

water flooding issues. 

15. That MLS listing also stated twice that the Builder would install a leaching system 

to give the buyer peace of mind against flooding. 

16. The MLS listing served as an express warranty, warranting that the Property had 

never flooded and would not flood. 

17. After the Plaintiffs' July 2, 2007 purchase of the Property, they learned from a 

neighbor that the Property's basement had flooded in August of2006, contrary to the 

SECOND AMENDED COMPLAINT - 3 



representation in the MLS listing. 

18. Despite the installment of a leaching system, the Property flooded again in August 

and September of2007 (within the one year warranty period) and continues to flood frequently 

from sub-water today. 

19. The express warranties were therefore breached to the extent the Defendants 

misrepresented that the house had not flooded and would not flood. 

20. These express warranties were further breached when the house flooded in August 

and September of2007 and thereafter, subsequent to the time ofthe sale. 

21. As a result of this flooding, Plaintiffs have suffered damages in an amount in 

excess of $1 0,000, which shall be proven at trial. 

COUNT TWO: BREACH OF THE IMPLIED COVENANT 
OF GOOD FAITH AND FAIR DEALING 

(Defendants: Robert Shippen; Robert and Jorja Shippen; Robert and Jorja Shippen 
d/b/a Shippen Construction; Marriott Homes, LLC; and Shippen Construction, Inc.) 

22. Plaintiffs hereby incorporate and re-allege paragraphs 1 - 21 and further plead and 

allege as follows: 

23. Implied in every contract is a covenant of good faith and fair dealing. 

24. Defendants (Robert Shippen; and/or Robert and Jorja Shippen, husband and wife; 

and/or Robert and Jorja Shippen d/b/a Shlppen Construction; and/or Marriott Homes, LLC; 

and/or Shippen Construction, Inc.) represented to Plaintiffs that the Property Plaintiffs were 

about to purchase had not flooded, when in fact it had flooded. 

25. Defendants further represented that a leaching system was installed to prevent 

snow run off and to give peace of mind against sub-water flooding. 

26. Defendants breached its/their implied covenant of good faith and fair dealing by 

SECOND AMENDED COMPLAINT - 4 



misrepresenting the condition of and flooding history of the Property. 

27. As a result of this breach, Plaintiffs have suffered damages in an amount in excess 

of $10,000, which shall be proven at trial. 

COUNT THREE: BREACH OF IMPLIED WARRANTY 
(Defendants: Robert Shippen; Robert and Jorja Shippen; Robert and Jorja Shippen 
d/b/a Shippen Construction; Marriott Homes, LLC; and Shippen Construction, Inc.) 

28. Plaintiffs hereby incorporate and re-allege paragraphs 1 - 27 and further plead and 

allege as follows: 

29. Implied in every newly constructed residence lies an implied warranty of 

habitability extended by the builder. Defendants (Robert Shippen; and/or Robert and JOlja 

Shippen, husband and wife; and/or Robert and Jorja Shippen d/b/a Shippen Construction; and/or 

Marriott Homes, LLC; and/or Shippen Construction, Inc.) therefore extended a implied warranty 

of habitability to Plaintiffs. 

30. That implied warranty was breached when the residence flooded in August and 

September of2007 and each time it has flooded thereafter. 

31. Such continual flooding results in the uninhabitability of the entire residence. 

32. As a result of this flooding, Plaintiffs have suffered damages in an amount in 

excess of $1 0,000, which shall be proven at trial. 

COUNT FOUR: ALTER EGO / VEIL PIERCING 
(Defendants: Robert Shippen; Robert and Jorja Shippen; Robert and Jorja Shippen 
d/b/a Shippen Construction; Marriott Homes, LLC; and Shippen Construction, Inc.) 

33. Plaintiffs hereby incorporate and re-allege paragraphs 1 - 32 and 44 - 69 and 

further plead and allege as follows: 

34. That Defendants Robert and/or Jorja Shippen maintain such a unity of interest in 

SECOND AMENDED COMPLAINT - 5 



defendants Shippen Construction, Inc. and in Marriott Homes, LLC that the individuality of such 

entities has ceased. 

35. That the fiction of a separate existence between said Robert and/or Jorja Shippen 

and said defendant entities would result in an inequitable result, sanction a fraud, and/or promote 

injustice to the extent Robert and/or JOIja Shippen intend to rely on corporate or limited liability 

status solely as a shield against liability ofthe breaches and fraud heretofore mentioned. 

36. Based on information and belief, the value of the Defendant entities has been 

filtered or siphoned to Robert and/or Jorja Shippen for personal use, rendering the viability of 

any judgment as enforceable only against Robert and/or Jorja Shippen. 

37. That the damages and claims for liability sought forth against Marriott Homes, 

LLC and/or Shippen Construction, Inc., should be imposed upon Robert and/or JOIja Shippen 

under the theory of alter ego or corporate veil piercing. 

COUNT FIVE: UNJUST ENRICHMENT 
(Defendants: Robert Shippen; Robert and Jorja Shippen; 

Robert and Jorja Shippen d/b/a Shippen Construction) 

38. Plaintiffs hereby incorporate and re-allege paragraphs 1 - 37 and 44 -69 and further 

plead and allege as follows: 

39. Defendants (Robert and Jorja Shippen, husband or wife; and/or Robert and JOIja 

Shippen d/b/a Shippen Construction; and/or Robert Shippen) were unjustly enriched by obtaining 

the agreed upon purchase price of the residence of $272,000, in exchange for a house that 

representedly had no history of flooding and upon guarantees that the house would not flood. 

40. Plaintiffs detrimentally relied on Defendants' representations regarding the 

Property. 

SECOND AMENDED COMPLAINT - 6 



41. Because Defendants misrepresented the status of the house, Defendants obtained a 

higher purchase price for the house than they would have received had Defendants made the 

flooding disclosure. This resulted in unjust enrichment to the Defendants. 

42. But for Defendants' misrepresentation, Plaintiffs would not have even purchased 

the Property. 

43. That as a proximate result of Defendants' misrepresentations, Defendants were 

unjustly enriched in excess of $10,000.00, in an amount to be proven at trial. 

COUNT SIX: FRAUDULENT 
CONCEALMENT OF KNOWN DEFECT 

(Defendants: Robert Shippen; Robert and Jorja Shippen; 
Robert and Jorja Shippen d/b/a Shippen Construction) 

44. Plaintiffs hereby incorporate and re-allege paragraphs 1- 43 and further plead and 

allege as follows: 

45. Defendants (Robert and Jorja Shippen, husband or wife; and/or Robert and Jorja 

Shippen d/b/a Shippen Construction; and/or Robert Shippen) knowingly concealed the following 

facts from Plaintiffs: 

a) Defendants concealed the fact that the property had flooded prior to the 

sale by representing that it had not flooded. 

b) Defendants knowingly installed a sump pump under the false stated 

premise that it was intended for winter snow run off. 

c) Defendants fraudulently concealed the nature of the flooding by stating that 

flooding in 2007 was the result of a one time canal rupture. 

46. The condition of the Property and these statements were material to the purchase 

of the Property and continued habitation of the Property. 

SECOND AMENDED COMPLAINT - 7 



47. At the time these statements were made, Defendants knew the statements were 

false and Plaintiffs did not. 

48. Defendants intended for the Plaintiffs to rely on these statements. 

49. Plaintiffs did in fact rely on these statements. 

50. Plaintiffs' reliance was reasonable. 

51. As a proximate result of Defendants' misrepresentations, Plaintiffs suffered 

damages in excess of $ 10,000.00, in an amount to be proven at trial. 

COUNT SEVEN: FRAUDULENT 
MISREPRESENTATION OF KNOWN FACT 

(Defendants: Robert Shippen; Robert and Jorja Shippen; 
Robert and Jorja Shippen d/b/a Shippen Construction) 

52. Plaintiffs hereby incorporates and re-allege paragraphs 1- 51 and further plead and 

allege as follows: 

53. Defendants (Robert and Jorja Shippen, husband or wife; and/or Robert and Jorja 

Shippen d/b/a Shippen Construction; and/or Robert Shippen) knowingly misrepresented the 

following facts to Plaintiffs: 

a) Defendants misrepresented in their MLS listing that the Property had never 

flooded prior to the sale, when in fact it had. 

b) Defendants misrepresented that a sump pump was installed for winter 

snow runoff, when it was actually installed to remove sub- water. 

c) Defendants misrepresented that subsequent flooding in August of 2007 was 

the result of a nearby canal rupture. 

54. These statements were material to the purchase of the Property. 

55. At the time these statements were made, Defendants knew the statements were 
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false and Plaintiffs did not. 

56. Defendants intended for the Plaintiffs to rely on these statements. 

57. Plaintiffs did in fact rely on these statements. 

58. Plaintiffs' reliance was reasonable. 

59. As a proximate result of Defendants' misrepresentations, Plaintiffs suffered 

damages in excess of$10,000.00, in an amount to be proven at trial. 

COUNT EIGHT: FRAUD IN THE INDUCEMENT 
(Defendants: Robert Shippen; Robert and Jorja Shippen; 

Robert and Jorja Shippen d/b/a Shippen Construction) 

60. Plaintiffs hereby incorporate and re-allege paragraphs 1 - 59 and further plead and 

allege as follows: 

61. Defendants (Robert and Jorja Shippen, husband or wife; and/or Robert and Jorja 

Shippen d/b/a Shippen Construction; and/or Robert Shippen) knowingly misrepresented the 

following facts from Plaintiffs: 

a) Defendants misrepresented in their MLS listing that the Property had never 

flooded prior to the sale, when in fact it had. 

b) Defendants misrepresented that a sump pump/leaching system was 

installed for winter snow runoff, when it was actually installed to remove 

sub- water. 

62. The condition of the Property and these statements were material to the purchase 

of the Property. 

63. At the time these statements were made, Defendants knew the statements were 

false and Plaintiffs did not. 
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64. Defendants intended for the Plaintiffs to rely on these statements to induce 

Plaintiffs to purchase the property. 

65. Plaintiffs did in fact rely on these statements. 

66. Plaintiffs' reliance was reasonable. 

67. As a proximate result of Defendants' misrepresentations, Plaintiffs suffered 

damages in excess of $1 0,000.00, in an amount to be proven at trial. 

COUNT NINE: NEGLIGENT AND INTENTIONAL INFLICTION 
OF EMOTIONAL DISTRESS 

(Defendants: Robert Shippen; Robert and Jorja Shippen; 
Robert and Jorja Shippen d/b/a Shippen Construction) 

68. Plaintiffs hereby incorporate and re-allege paragraphs 1 - 67 and further plead and 

allege as follows: 

69. As a direct and proximate result of the Defendants' fraudulent, intentional, and 

reckless conduct described above, Plaintiff, Shellee Beth Goodspeed, has suffered and will 

continue to suffer great emotional distress, pain, and suffering in an amount which cannot be 

presently ascertained, but which is in excess of the minimum jurisdictional amounts of the 

District Court. 

ATTORNEY'S FEES 

Plaintiffs have been required to retain an attorney to prosecute this action and are entitled 

to costs and attorney fees pursuant to Idaho Code §12-120 and §12-121 and I.R.C.P. 54. Further, 

Plaintiffs are entitled to attorneys fees pursuant to the parties' purchase and sale agreement of the 

Property. In the event this matter is taken by default, Plaintiffs are entitled to a reasonable 

attorney fee of $2,500.00, and such additional amount in the event this matter is contested. 

WHEREFORE, Plaintiffprays for judgment as follows: 
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A. That the contract for the sale of the Property be rescinded, with all title and 

obligations on the Property being reinstated to Defendants, relieving Plaintiffs of any future 

obligations on the Property; 

B. That Plaintiffs be awarded damages equal to the purchase price of the Property; 

C. That Plaintiffs additionally be awarded money damages in an amount to reflect their 

improvements on the property in an amount in excess of $1 0,000 to be proven at trial; 

D. That Plaintiffs additionally be awarded money damages in an amount to reflect 

Plaintiff's efforts to mitigate the damage to the Property as a result of the flooding; 

E. That, in the event the contract is not rescinded, Plaintiff" receive damages in excess 

of $10,000.00 in an amount to be proven at trial; 

F. That in the event the contract is not rescinded, Defendants be ordered to repair and 

restore the Property to the extent reasonably possible to ensure continuing and uninterrupted 

habitability thereof; 

G. For damages to Plaintiff, Shelley Goodspeed, for her claim for emotional distress in 

excess of $10,000.00 in an amount to be proven at trial; 

H. For attorneys fees in the amount of $2,500.00 in the event this matter is taken by 

Default, and such additional amounts that may be incurred in the event this matter is contested; and 

G. For such other relief as the Court deems just and proper. 

DATED this __ day of August, 2010. 

WESTON S. DAVIS, ESQ. 
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CERTIFICATE OF SERVICE 

I hereby certify that I served a true copy of the foregoing document upon the following this 
__ day of August 2010, by hand delivery, mailing with the necessary postage affixed thereto, 
facsimile, or overnight mail. 

Robin D. Dunn 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, ID 83442-0277 

Hon. Gregory Anderson 
Bonneville County Courthouse 
605 N. Capital Ave. 
Idaho Falls, ID 83402 
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WESTON S. DAVIS, ESQ. 



WESTON S. DAVIS, ESQ (ISB No. 7449) 
NELSON HALL PARRY TUCKER, P.A. 
490 Memorial Drive 
Post Office Box 51630 
Idaho Falls, Idaho 83405-1630 
Telephone (208) 522-3001 
Fax (208) 523-7254 
Attorneys for Plaintiff 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and 
SHELLEE BETH GOODSPEED, husband and: 
vvife, . 

Plaintiffs, 

vs. 

SHIPPEN CONSTRUCTION, INC., an Idaho 
corporation, ROBERT and JORJA SHIPPEN, 
husband and vvife, ROBERT and JORJA 
SHIPPEN, dba SHIPPEN CONSTRUCTION, 
ROBERT SHIPPEN, an individual, and 
MARRIOTT HOMES, LLC. 

Defendants. 

Case No.: CV-09-015 

NOTICE OF HEARING 

PLEASE TAKE NOTICE that on the 30th day of August, 2010, at 4:00 p.m., of said day. or 

as soon thereafter as counsel can be heard in the above court, in Rigby, Jefferson County, Idaho, 

Plaintiffs vvill call up for hearing Plaintiffs' SECOND MOTION TO AMEND COMPLAINT before 

the Honorable Gregory Anderson, District Judge. 

DATED this ~\ day of ~201O. 

JkS~ 
WESTON S. DAVIS, ESQ. 
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CERTIFICATE OF SERVICE 

I hereby certify that I served a true copy of the foregoing document upon the following this 
~ day of 1uf.u~t, 2010, by hand delivery, mailing with the necessary postage affixed thereto, 
facsimile, or o~~ight mail. 

Robin D. Dunn 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, ID 83442-0277 

Hon. Gregory Anderson 
Bonneville County Courthouse 
605 N. Capital Ave. 
Idaho Falls, ID 83402 

[ ] Mailing 
[ ] Hand Delivery 

;kf"Fax 208.745.8160 
I. J E-Mail 

[ ] Overnight Mail 
[ ] Courthouse Box 

[ ] Mailing 
~ Hand Delivery 

[ ] Fax 
[ ] E-Mail 
[ ] Overnight Mail 
[ ] Courthouse Box 
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WESTON S. DAVIS, ESQ. 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT ~'f~JJ (; (J u' -
..... Ufyr',~d' 

STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON I 4Ho 

WILLIAM SHAWN GOODSPEED, ETAL,) 
) 

Plaintiffs, ) 
) 

vs. ) 
) 

SHIPPEN CONSTRUCTION, ETAL, ) 
) 

Defendant. ) 
) 

Case No. CV -2009-15 
AMENDED 

ORDER SE'ITING TRIAL AND 
PRETRIAL CONFERENCE 

Pursuant to Rule 16 of the Idaho Rules of Civil Procedure, the following pre-trial schedule 

shall govern all proceedings in this case: 

L IT IS HEREBY ORDERED1: 

1. A pre-trial conference shall be held at 1 :30 P.M., on December 13,2010. 

2. A JUlY trial shall commence at 1 :30 P.M., on January II, 2010. 

3. No later than ninety (90) days before the date set for trial, counsel shall disclose the 

names, addresses, and telephone numbers of expert witnesses that may be called to 

testify at trial. 

4. All discovery shall be completed seventy (70) days prior to trial? 

5. All Motions for Summary Judgment must be fIled sixty (60) days prior to trial in 

confonnance with Rule 56(a), I.R.C.P. 

6. All Motions for Summary Judgment must be heard at least twenty-eight (28) days 

prior to trial. 

II. IT IS FURTHER ORDERED that each attorney shall, no later than fourteen (14) days 

'The disclosure cut-off date, discovery completion date and motion dates are for the benefit of the Court in 
managing this case. They will be enforced at the Court's discretion. The disclosure date should not be relied on by 
the parties for discovery purposes. The disclosure, discovery and motion dates wi11 not be modified by the Court 
without a hearing and a;surance from the parties that the modification will not necessitate continuance of the trial. 

:I Discovery requests must be served so that timely responses will be due prior to the discovery cutoff date. 

ORDER SEITJNG TRIAL AND PRI>TRlAL CONFERENCE • ) 
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before trial: 

1. Submit a list of names to the court of persons who may be called to testify. 

2. Submit a descriptive list of all exhibits proposed to be offered into evidence to the 

court indicating which exhibits counsel have agreed will be received in evidence 

without objection and those to which objections will be made, including the basis 

upon which each objection will be made. 

3. Submit a brief to the court citing legal authorities upon which the party relies as to 

each issue of law to be litigated. 

4. If this is a jury trial, counsel shall submit proposed jury instructions to all parties to 

the action and the court. All requested instructions submitted to the court shall be in 

duplicate form as set out in Idaho Rule of Civil Procedure 51(a)(I). 

5. Submit that counsel have in good faith tried to settle this action. 

6. State whether liability is disputed. 

10. IT IS FURTHER ORDERED that each attorney shalf no later than seven (7) days 

before trial: 

1. Submit any objections to the jury instructions requested by an opponent specifying 

the instruction and the grounds for the objection. 

2. Deposit with the clerk of the court all exhibits to be introduced, except those for 

impeachment. The clerk shall mark plaintiffs exhibits in numerical sequence as 

requested by plaintiff and shall mark all defendant's exhibits in alphabetical sequence 

as requested by defendant. 

3. A duplicate set of all exhibits to be introduced, except those for impeachment, shall 

be placed in binders, indexed, and deposited with the clerk of the court. 

IV. IT IS FURTHER ORDERED that: 

1. Any exhibits or witnesses discovered after the last required disclosure shall 

immediately be disclosed to the court and opposing counsel by filing and service 

stating the date upon which the same was discovered. 

2. No exhibits shall be admitted into evidence at trial other than those disclosed, listed 

and submitted to the clerk of the court in accordance with this order, except when 

ORDER SETITNG TRIAL AND PRIrrRIAL CONFERENCE • 2 
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offered for impeachment purposes or unless they were discovered after the last 

required disclosure. 

3. This order shall control the course of this action unless modified for good cause 

shown to prevent manifest injustice. 

4. The court may impose appropriate sanctions for violation of this order. 

DATED this '?>'" d- day of A .... '1.......... ,2010. 

ORDER SEITlNG TRIAL AND PRSTRlAL CONFERENCE - 3 
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CERTIFICATAtlT SERVICE 

I JW- 111AY1U4 P 
1 hereby certify that on this +. day of~, 2010, I did send a true and coneet copy of 

the aforementioned Order upon the parties listed below by mailing, with the correct postage thereon, 
or by causing the same to be hand delivered. 

Robin Dunn, Esq. 
Courthouse Box 
Rigby, Idaho 

Weston Davis, Esq. 
POBox 51630 
Idaho Falls, ID 83405 

ORDER SETIING TRIAL AND PRSTRlAL CONFERENCE • 4 

CHRISTINE BOULTER 
Clerk of the District Court 
Jefferson County, Idaho 

Deputy ClerkV \I • 

II , 
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T&T REPORTING 
Depositions· Videography - Video Conferencing 

P.O. Box 51020 

August 3, 2010 

Robin D. Dunn, Esq. 
DUNN LAW OFFICES 
P.O. Box 277 
Rigby, ID 83442-0276 

Idaho Falls. Idaho 83405 - 1020 

Re: State of Idaho, County of Jefferson 
GOODSPEED vs. SHIPPEN CONSTRUCTION, INC. 
Case No.: CV-09-01S 
Depositions of: Shellee Beth Goodspeed and William Shawn Goodspeed 
Taken on: July 30,2010 

Dear Mr. Dunn: 

Pursuant to Rule 30 (f) (1), I have enclosed the originals and the certified copies of the transcripts 
for the depositions taken in the above captioned matter. The E-Transcripts have been 
electronically sent. 

Mr. Davis has been sent certified copies of the transcripts for the depositions taken in the above 
captioned matter. The E-Transcripts have been electronically sent. 

The witnesses waived their right to "Read and Sign." 

If you have any questions, please contact our office. 

Sincerely, 

John Terrill 

Enclosures 

cc - Weston S. Davis, Esq. 
Clerk of the Court 
File 

Offices at: 525 Park Avenue • Suite IE • Idaho Falls. ID 83405-1020 
TELEPHONE 208.529.5491 • 800.529.5491 • FAX 208.529.5496 

'/ 



DUNN LAW OFFICES, PLLC 
Robin D. Dunn, Esq., ISB # 2903 
Amelia A. Sheets, Esq., ISB #5899 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, Idaho 83442 
(208) 745-9202 (t) 
(208) 745-8160 (f) 

Attomeys for Defendants 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and ) 
SHELLEE BETH GOODSPEED, ) 
husband and wife, ) 

) 
Plaintiffs, ) 

) 
w. ) 

) 
SHIPPEN CONSTRUCTION, INC., ) 
et. aI. ) 

Defendants. ) 

------------------------) 

Case No. CV 09-015 

NOTICE OF SERVICE 

I HEREBY CERTIFY that the following discovery document was served by 

facsimile, to plaintiff's attomey, Weston S. Davis, Esq., P.O. Box 51630, Idaho Falls, Idaho 

83405 together with a copy of this notice, on the 4th day of August, 2010: 

1) Interrogatories 1-15; Requests for Production of Documents 1-6; Requests for 
Admissious l-lO;andReq~)(2). 

Robin D. Dunn, Esq. 
DUNN LAW OFFICES, PLLC 



DUNN LAW OFFICES, PLLC 
Robin D. Dunn, Esq., ISB # 2903 
Amelia A. Sheets, Esq., ISB #5899 
P.O. Box 277 
477 Pleasant Countty Lane 
Rigby, Idaho 83442 
(208) 745-9202 (t) 
(208) 745-8160 (f) 

Attorneys for Defendants 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNtY OF JEFFERSON 

MAGISTRATE'S DMSION 

WILLIAM SHAWN GOODSPEED and 
SHELLEE BETH GOODSPEED, 
husband and wife, 

Plaintiffs, 

va. 

) 
) 
) 
) 
) 
) 
) 
) 

SHIPPEN CONSTRUCTION, INC., an ) 
Idaho corporation, and ROBERT and ) 
JORJA SHIPPEN, husband and wife, ) 

Defendants. 
) 
) 

------------------------) 

Case No. CV 09-015 

NOTICE OF SERVICE 

I HEREBY CERTIFY that the following document was served, by facsimile, to 

plaintiff's attorney, Weston S. Davis, Esq., P.O. Box 51630, Idaho Falls, Idaho 83405 

together with a copy of this notice, on the 4th day of August, 2010: 

1) Defendants' Answers to Second Set of Interrogatories 21·32 and Requests for 
Production of Documents 18-21 

aL62 
Robin D. Dunn, Esq. 
DUNN LAW OFFICES, PLLC 

/ 



DUNN LAW OFFICES, PLLC 
Robin D. Dunn, Esq., ISB # 2903 
Amelia A. Sheets, Esq., ISB #5899 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, Idaho 83442 
(208) 745-9202 (t) 
(208) 745-8160 (f) 
rdunn@dunnlawoftices.com 

Attorneys for Defendants 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNfY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and ) 
SHELLEE BETH GOODSPEED, ) 
husband and wife, ) 

) 
Plaintiffs, ) 

) 
vs. ) 

) 
SHIPPEN CONSTRUCTION, INC., et. ) 
~ ) 

) 
Defendants. ) 

------------------------) 

Case No. CV 09-015 

Exhibit List and Expert 
Disclosure 

COMES NOW, defendants in the above-entitled matter, and give notice to the court 

and counsel of the following: 

EXPERTS 

1. Bill Dupree, Esq.: He would testify to the formation of the various entities named 

as defendants. 

-1- 1 



2. Lyle Simmons, CPA: Rexburg, Idaho. He would testify to any accounting 

matters relevant to the pleadings herein. 

3. Ray Keating, Health Dept.: Rigby, Idaho. He would testify to any septic, sewer 

and water issues regarding the pleadings herein. 

4. Roger Warner, Hydrologist: Idaho Falls, Idaho. He would testify to alI hydrology 

issues on the subject property relative to the pleadings herein. 

5. All experts identified by the plaintiffs. 

EXHIBITS 

1. All exhibits listed by the plaintiffs. 

2. All exhibits identified in depositions (rhus far 1-23). 

3. Illustrative aids on liability and elements. 

DATED this 4th day of August, 2010. 

Robin D. Dunn, Esq. 
DUNN LAW OFFICES, PLLC 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the 4th day of August, 2009, a true and correct copy of 

the foregoing was delivered to the following person(s) by: 

__ Hand Delivery 

_ Postage-prepaid mail 

_x_ Facsimile Transmission 

Weston S. Davis, Esq. 
P.O. Box 51630 
Idaho Falls ID,83405 
523-7254 

-3-

Robin D. Dunn, Esq. 
DUNN LAW OFFICES, PLLC 



WESTON S. DAVIS, ESQ (ISB No. 7449) 
NELSON HALL PARRY TUCKER, P.A. 
490 Memorial Drive 
Post Office Box 51630 
Idaho Falls, Idaho 83405-1630 
Telephone (208) 522-3001 
Fax (208) 523-7254 

Attorneys for Plaintiff 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and . 
SHELLEE BETH GOODSPEED, husband and : 
wife, 

Plaintiffs, 

vs. 

SHIPPEN CONSTRUCTION, INC., an Idaho 
corporation, ROBERT and JORJA SHIPPEN, 
husband and wife, ROBERT and JORJA 
SHIPPEN, dba SHIPPEN CONSTRUCTION, 
ROBERT SHIPPEN, an individual, and 
MARRIOTT HOMES, LLC. 

Defendants. 

Case No.: CV-09-015 

NOTICE OF SERVICE 

I HEREBY CERTIFY that on this £ day of August 2010, I served upon Defendants, 

and their attorney of record Robin D. Dunn, Esq., THIRD SET OF INTERROGATORIES, 

REQUESTS FOR ADMISSION, AND REQUESTS FOR PRODUCTION OF DOCUMENTS 

TO DEFENDANTS by having a true and correct copy of samemailedbyU.S.Mail. postage 

prepaid, to: 

NOTICE OF SERVICE - 1 



Robin D. Dunn 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, ID 83442-0277 

Dated this £ day of August 2010. azsi---=:::>-------· .. 
WESTON S. DAVIS, ESQ. 

CERTIFICATE OF SERVICE 

I hereby ~ifY that I served a true capy of the foregoing document upon the 
following this day of August 2010, by hand delivery, mailing with the necessary 
postage affixed thereto, facsimile, or overnight mail. 

Robin D. Dunn 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, ID 83442-0277 

L:\wsd\- Clients\74 I 1.1 Goodspeed\Notice of Service#4.wpd 
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[ ] Mailing 
[~d Delivery 
~ax 

[ ] E-Mail 
[ ] Overnight Mail 
[ ] Courthouse Box 

~ .. 
ESTON S. DA " . 



WESTON S. DAVIS, ESQ (ISB No. 7449) 
NELSON HALL PARRY TUCKER, P.A. 
490 Memorial Drive 
Post Office Box 51630 
Idaho Falls, Idaho 83405-1630 
Telephone (208) 522-300 I 
Fax (208) 523-7254 

Attorneys for Plaintiff 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and 
SHELLEE BETH GOODSPEED, husband and : 
wife, 

Plaintiffs, 

vs. 

SHIPPEN CONSTRUCTION, INC., an Idaho 
corporation, ROBERT and JORJA SHIPPEN, 
husband and wife, ROBERT and JORJA 
SHIPPEN, dba SHIPPEN CONSTRUCTION, 
ROBERT SHIPPEN, an individual, and 
MARRIOTT HOMES, LLC. 

Defendants. 

Case No.: CV-09-015 

THIRD MOTION TO COMPEL 

COME NOW Plaintiffs, through counsel of record, and move the Court to compel 

Defendants to answer Plaintiffs' Interrogatories and Requests for Production of Documents to 

Defendants. More specifically, Plaintiffs move this Court to compel Defendants' responses as 

follows: 

1. Defendants have failed to identify the net profit received on the Subject Real 

Property as requested: 

THIRD MOTION TO COMPEL - 1 



INTERROGATORY NO. 27: Please identify the amount of the net 
profit to Robert and Jorja Shippen for the sale of the subject real 
property. ("Net profit" shall be calculated as the purchase price of the 
subject real property less the costs of the sale paid by the Shippens, 
the cost 0 f the land, the cost of subcontractor labor and materials, the 
costs of all material provided by Robert and Jorja Shippen, the 
property taxes paid on the subject real property, the amount paid to 
resolve any outstanding loans on the subject real property, and all 
interest accrued on the subject real property.) 
ANSWER TO INTERROGATORY NO. 27: Income tax for year 
profit was $26,537.00 for three (3) homes. 

Defendants answered by lumping the net sum of all houses sold in the year 2007. 

Thus, Plaintiffs do not have the information specifically requested regarding the 

subject real property, as conceivably the number produced could represent any 

number of profit scenarios for any of the three homes. 

2. In May of 2009, Plaintiffs made the following request upon Defendants: 

REQUEST FOR PRODUCTION NO.5: Produce all of your personal 
and business tax returns in which you have any interest for the past 
four (4) years and also produce your current pay stub(s) from all 
sources showing your year to date income. 

On February 22,2010, this Court ordered Defendant produce these taxes by 

March 24,2010. All ofthe ordered taxes have now been produced with the 

exception of Robert and Jorja Shippen's taxes for 2005. 

3. In Interrogatory No.4 and Request for Production No.9, Plaintiffs requested 

a detailed summary of Defendants' experts' opinions/conclusions and a copy 

of their reports. Defendant has disclosed a number of experts but has not 

disclosed any details regarding the experts' conclusions or opinions. 

Plaintiffs cannot properly depose Defendants' experts if Defendants do not 

THIRD MOTION TO COMPEL - 2 



disclose the requested information. 

Pursuant to Idaho Rule of Civil Procedure 37(a)(2), Plaintiffs counsel hereby 

certifies that it again made a good faith attempt to confer with the opposing counsel of record 

regarding the objections to discovery in this matter and regarding their motion for protective 

order. Such efforts are evidenced by Exhibit "A" hereto attached. Plaintiffs have not 

received a response to said correspondence and therefore have necessarily filed this motion. 

Additional attorney fees and court costs have been and continue to be incurred by 

Plaintiff as a result of Defendant's failure to comply with discovery requests. Further, in 

spite of this court's February 22,2010 order, Defendants (Robert and JOlja Shippen) have 

still failed to produce their 2005 tax returns. Plaintiff therefore requests an award of attorney 

fees on this motion. 

DATED this L day of August, 2010. 

~ SON s0DA\TIs:ESQ. 
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CERTIFICATE OF SERVICE 

I hereby c~rtify that I served a true copy of the foregoing document upon the 
following this B day of August, 2010, by hand delivery, mailing with the necessary 
postage affixed thereto, facsimile, or overnight mail. 

Robin D. Dunn 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, ID 83442-0277 

Hon. Gregory Anderson 
Bonneville County Courthouse 
605 N. Capital Ave. 
Idaho Falls, ID 83402 

( ] Mailing 
J ] ~d Delivery 

..::::E::LFax 208.745.8160 
[ ] E-Mail 
[ ] Overnight Mail 
[ ] Courthouse Box 

[ ] Mailing 
~and Delivery 

[ ] Fax 
[ ] E-Mail 
[ ] Overnight Mail 
[ ] Courthouse Box 
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NELSON HALL pARRY TUCKER, P.A. 
____________ Attorneys & Counselors ____________ _ 

490 Memorial Drive 
PO Box 51630 

Idaho Falls, 1083405-1630 
Phone: (208) 522-3001 

Fax: (208) 523-7254 
e-mail: nhpt@nhptlaw.net 

www.nhptlaw.com 

SENT VIA FACSIMILE TRANSMISSION 208.745.8160 

August 6, 2010 

Robin D. Dunn 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, ID 83442-0277 

RE: Goodspeed v. Shippen 

Dear Mr. Dunn: 

Douglas R. Nelson 
Blake G. Hall 
Scott R. Hall 
Steven R. Parry 
Brian T. Tucker 
Wiley R. Dennert 
Sam L. Angell 
Weston S. Davis 
Nathan R. Starnes 

W. Joe Anderson 
(1923-2002) 

This letter stands to attempt to confer with you in good faith regarding your answers to our 
discovery requests pursuant to LR.C.P. 37(a)(2). More specifically, with respect to Interrogatory 
No. 27, the Shippens have jumbled the information requested on the subject real property with 
three other properties. I already reviewed the number provided in their taxes, which is why I 
took the time to specifically spell out the what I meant by "net profit" with regard to the subject 
real property only. The Shippens' response is therefore non-responsive to the question. 

Also, despite several requests, I still do not have the Shippen '8 2005 taxes. Instead, all I have is a 
statement saying "believed to exist." Please produce these taxes with your supplemental 
response to Interrogatory No. 27. 

I am in receipt of your Expert Disclosure list. I have not, however, received your expert's reports 
or a summary of your expert's conclusions or reports to the extent they exist. I requested this 
information in Interrogatory No.4 and Request for Production No.9. Please supplement these 
responses so I may determine if I must depose your experts prior to trial. 

Additionally, with regard to Request for Production No. 20, you have represented that Marriott 
Homes did not have an insurance policy on the subject real property. I would expect in a 
response where there is mention the subject real property itselfwas insured, that I would receive 



some information about who the insurance compa'ny was or who paid for the insurance. I am 
enclosing a new request for production that specifically makes that request. 

Please provide your supplemental response to the aforementioned issues on or before August 11, 
2010 or I will file a motion to compel this information. As I mentioned at the deposition, I have 
already sent five meet and confer letters to your office regarding outstanding documents. This is 
the sixth. I have been more than patient in awaiting full responses to our discovery requests and 
do not appreciate the piece meal manner in which the Shippens have been producing evidence. 

If you have any questions, please contact me. 

~~y. --
--7' ~s:~,~~-_____ _ 

Weston S. Davis, Esq. 

Enclosures 
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WESTON S. DAVIS, ESQ (ISB No. 7449) 
NELSON HALL PARRY TUCKER, P.A. 
490 Memorial Drive 
Post Office Box 51630 
Idaho Falls, Idaho 83405-1630 
Telephone (208) 522-3001 
Fax (208) 523-7254 
Attorneys for Plaintiff 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and 
SHELLEE BETH GOODSPEED, husband and : 
wife, 

Plaintiffs, 

vs. 

SHIPPEN CONSTRUCTION, INC., an Idaho 
corporation, ROBERT and JORJA SHIPPEN, 
husband and wife, ROBERT and JORJA 
SHIPPEN, dba SHIPPEN CONSTRUCTION, 
ROBERT SHIPPEN, an individual, and 
MARRIOTT HOMES, LLC. 

Defendants. 

Case No.: CV -09-015 

NOTICE OF HEARING 

PLEASE TAKE NOTICE that on the 30th day of August, 2010, at4:00p.m., of said day, or 

as soon thereafter as counsel can be heard in the above court, in Rigby, Jefferson County, Idaho, 

Plaintiffs will call up for hearing Plaintiffs' Third Motion to Compel and Motion to Amend 

Complaint before the Honorable Gregory Anderson, District Judge. 

DATED this 2 day of August, 2010. 

~ 



.. 

CERTIFICATE OF SERVICE 

I hereby certify that I served a true copy of the foregoing document upon the following this B- day of August, 2010, by hand delivery, mailing with the necessary postage affixed thereto, 
facsimile, or overnight mail. 

Robin D. Dunn 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, ID 83442-0277 

Hon. Gregory Anderson 
Bonneville County Courthouse 
605 N. Capital Ave. 
Idaho Falls, ID 83402 

[ ] Mailing 
[ ] Hand Delivery 
~ 208.745.8160 
LJE-Mail 

[ ] Overnight Mail 
[ ] Courthouse Box 

Overnight Mail 
[ ] Courthouse Box 

~-
. DAVIS, ESQ. 
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DUNN LAW OFFICES, PLLC 
Robin D. Dunn, Esq., ISB #2903 
Amelia A. Sheets, Esq., ISB #5899 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby,ID 83442 
(208) 745-9202 (t) 
(208) 745-8160 (1) 

rdunn@dunnlawoffices.com 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and 
SHELLEE BETH GOODSPEED, 
husband and wife, 

Plaintiffs, 

vs. 

) 
) 
) 
) 
) 
) 
) 
) 

SHIPPEN CONSTRUCTION, INC., an ) 
Idaho corporation, ROBERT and ) 
JORJA SHIPPEN, husband and wife, ) 
ROBERT and JORJA SHIPPEN, d/b/a ) 
SHIPPEN CONSTRUCTION, ROBERT) 
SHIPPEN, AND INDIVIDUAL, and ) 
MARRIOT HOMES, LLC ) 

Defendants. 
) 
) 

-------------------------) 

Case No. CV 09-015 

DEFENDANTS'RESPONSE 
TO THIRD MOTION TO 
COMPEL; RESPONSE TO MOTION 
TO AMEND COMPLAINT 

COMES NOW, defendants, by and through the undersigned attorney of record, and 

responds to that document entitled" Third Motion to Compel" By answering this 

document, the Court should be aware when the term "third" is used, it sounds like the 

defendants have not complied with prior discovery. That is not the case. The first Motion 

to Compel dealt with discovery responses on Requests for Admission when there was a 

DEFENDANTS' RESPONSE TO THIRD MOTION TO COMPEL AND REQUEST TO AMEND 
COMPLAINT 
Pagel 



change between various district judges in Jefferson County, Idaho. The defendants had not 

responded and responded accordingly. The second Motion to Compel dealt with protective 

orders of the defendants along with motions of plaintiff. The Court resolved those issues 

indicating that both parties had some responsibility in obtaining the appropriate discovery 

matters and granted some of the protective requests. Thus, the Court should be aware that 

the term "Third Motion to Compel" is not, in reality, indicative of the discovery between the 

parties herein. Both parties have attempted to work, one with the other, although not always 

agreeing on matters, have been cooperative. 

The defendants would further respond that the plaintiffs have conducted numerous 

depositions of all defendants, of the prior property and developer of the real estate and have 

explored the individual lives of the defendants along with the corporate and LLC entities. 

In fact, the defendants indicated that Marriott Homes, LLC was the proper party and 

made it lmown to the plaintiffs for proper party designation. It has also been alleged by the 

defendants that the individual parties as husband and wife are not responsible nor is the 

subcontractor, Shippen Construction, Inc. However, those issues will be left for jury 

responsibility. 

In responding to the Third Motion to Compel, the defendants along with providing 

numerous depositions have supplied on an informal basis numerous responses to letters and 

362 pages of documentation in this particular matter. Suffice it to say, for the nature of the 

case, more discovery has been completed in this particular case, for the type of allegations in 

the Complaint, than the undersigned has ever performed on any single case in the past 29 

years. It is alleged and believed that the plaintiffs have caused needless discovery, although 

they are entitled to request as much information as possible, to the detriment of cost 

DEFENDANTS' RESPONSE TO THIRD MOTION TO COMPEL AND REQUEST TO AMEND 
COMPLAINT 
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efficiency. That is not a criticism of the plaintiffs or counsel, but merely a fact of this 

particular matter. If the Court will review much of the discovery, it is focused on issues 

unrelated to water damage and/or breach of contract, but rather focused on individual 

lifestyles, assets and liability of all defendants, and other matters which are alleged to 

believe unrelated to proper discovery. The Court, in prior discovery has been very liberal, 

and has given some guidance and restrictions on some of the discovery; but, it seems 

unusual from the undersigned's perspective that much of the documentation and/or 

discovery requests have been unrelated to actual use for trial purposes. 

In any event, there are three (3) inquiries before the court that have been repeatedly 

answered by defendants to plaintiffs without success. 

HOME PROFIT 

1. The plaintiffs' requested the profitability on the home which is the subject of this 

dispute. The defendants cannot provide such infonnation as three (3) homes were built in 

such year and their accountant lumped all income and expenses on each of the three homes. 

Specifically, the defendants have answered that profit for the three (3) homes was $26,537.00. 

The defendants are unable to give an exact number, for the subject home, with specificity 

for the purpose of this interrogatory and have in good faith answered as fully and completely 

as possible. The defendants do not know of any other method wherein they can give an 

exact accounting of the profitability on the home. Once again, this answer could possibility 

be related to damages, but certainly has nothing to do with liability in this particular case. 

The defendants know of no other way to more specifically respond to the discovery and have 

indicated to counsel in written fonn and verbally. 

2005 TAX RETURN 

DEFENDANTS' RESPONSE TO THIRD MOTION TO COMPEL AND REQUEST TO AMEND 
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2. The second request was for Robert and Jorja Shippen's individual tax return for 

the year 2005. Two (2) inquiries were made of their accountant in Rexburg to obtain the 

2005 individual tax return. The defendants do not have their individual 2005 tax return and 

the accountant could not locate the same. The only possible way to obtain a 2005 income 

tax return would be through the Internal Revenue Service. The defendants cannot provide 

that which they do not have. Once again, the defendants have made best efforts to provide 

each and every document requested by plaintiffs herein. This Request cannot be answered 

more completely. 

EXPERT REPORTS OF DEFENDANTS 

The plaintiffs have asked for a detailed summary of defendants' expert 

opinion/ conclusion and a copy of their reports. From the very commencement of this 

litigation, verbal notice was given along with written notice that the defendants intended to 

call Roger Warner, a Hydrologist, in this particular matter. The reason this request cannot 

be properly responded to without supplementation in the future is because of the lack of 

response, up to this point, of the plaintiffs' experts. Obviously, if there is nothing to rebut in 

the form of expert testimony, then Mr. Warner's testimony would be more limited. In all 

fairness to the plaintiffs, they have named their experts and still have some remaining time 

on their discovery before the defendants are entitled to such answers. 

Mr. Warner, has been requested to prepare a written report and has not done so at 

this point in time. The defendants will supplement when that report is completed, but no 

such report exists and Mr. Warner has indicated he would try to prepare a report on water 

issues in this area of Jefferson County where the subject home is located. Without knowing 

the nature of the testimony of plaintiffs' experts, the defendants cannot properly respond at 
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this point in time. The general nature of Mr. Warner's report has always been known to the 

plaintiffs which deals with water tables, sub-water, drainage and the like in the area of the 

subject home. 

ATTORNEY FEES 

Thus, it is alleged and believed that the plaintiffs have taken this matter out of 

context and are requesting attorney fees without proper basis. The defendants can do 

nothing more to answer these three (3) requests than that which has been set forth above. 

As such, it is alleged and believed that the defendants should be entitled to attorneys fees in 

this particular matter as they have in good faith answered each and every request of the 

plaintiffs even though disagreeing that many of the requests had any bearing on the 

litigation. It has been the practice of the undersigned to try to answer, to the best of his 

ability with his clients, even though disagreement exists over whether the same would lead 

to admissible evidence at trial The undersigned has done everything possible on behalf of 

his clients to satisfy the demands of the plaintiffs. This response and the continuing 

requests for non-existent material and or current unavailability of material of the plaintiffs 

have lead to additional costs and fees for both parties and particularly the defendants herein. 

As always, some discovery may need to be supplemented but it is impossible to do so at the 

present time. 

The time for discovery has not yet expired and supplementation is always a 

possibility. At this point in time, the defendants cannot respond any further than has 

already been indicated. 

MOTION TO AMEND COMPLAINT 

This is the second time the plaintiffs have attempted to amend their complaint. 
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Statute of Limitations. 

Intentional or emotional infliction of emotional distress: Count Nine. 

A tort claiming a personal injury must be commenced within two (2) years. (I.e. 5-

219). The contract for sale in this case was dated June 17, 2007. (Amended Complaint par. 

11 and Proposed amended complaint par. 11). The proposed second amended complaint 

date on the sale was June 17,2007. The attempt to file the second amended complaint was 

dated July 29, 2010. In either event on time, the alleged tort is not timely and within the 2 

year time period for statute of limitations. 

A tort cannot be alleged from an allegation on breach of contract. 

> [2] > [3] However, a claim for damages for emotional distress and mental anguish 
may be asserted in connection with the independent torts of negligent or intentional 
infliction of emotional distress. > Hatfield v. Max Rouse & Sons Northwest, 100 Idaho 840, 
606 P.2d 944 (1980). In order for the tort of negligent infliction of emotional distress to lie, 
the actions of the defendant must have caused some physical injury to the plaintiff which 
accompanies the emotional distress. Id. In this case the Gills have not alleged they suffered 
any physical injury. Thus their claim cannot be considered as one for recovery of damages 
for the negligent infliction of emotional distress. 

Gill v. Brown ,695 P.2d 1276, 107 Idaho 1137" (Idaho App. 1985) 

------------ Excerpt from page 695 P.2d 1277. 

The plaintiffs have alleged no physical injuries or damages to the plaintiff. 

Furthermore, in deposition, Mr. Goodspeed indicates that the defendants did nothing to 

intentionally inflict emotional distress. 

> [6] Based upon all of the above, we hold that in Idaho, when damages are sought 
for breach of a contractual relationship, there can be no recovery for emotional distress 
suffered by a plaintiff. 

Brown v. Fritz, 699 P.2d 1371, 108 Idaho 357, (Idaho 1985) 

------------ Excerpt from page 699 P .2d 1377. 
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The tort of emotional distress is not available in contract cases. 

Attorney fees are request pursuant to I.C. 12-123 on this attempted amendment to the 

complaint as no facts or law support this position. 

12-123. Sanctions for frivolous conduct in a civil case 

(1) As used in this section: 

(a) "Conduct" means filing a civil action, asserting a claim, defense, or other 
position in connection with a civil action, or taking any other action in connection with a 
civil action. 

(b) "Frivolous conduct" means conduct of a party to a civil action or of his 
counsel of record that satisfies either of the following: 

(i) It obviously serves merely to harass or maliciously injure another party to 
the civil action; 

(ii) It is not supported in fact or warranted under existing law and cannot be 
supported by a good faith argument for an extension, modification, or reversal of existing 
law. 

ID ST Sec. 12-123, Sanctions for frivolous conduct in a civil case 

------------ Excerpt from page 6369. 

CONCLUSION 

The tree discovery issues have been addressed above. 

The amendment to the complaint is without basis in law or in fact and should be 

denied. 

DATED this 20th day of August, 2010. 

Robin D. Dunn, Esq. 
DUNN LAW OFFICES, PLLC 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the 20th day of August, 2010, a true and correct copy of 

the foregoing was delivered to the following persons(s) by: 

Hand Delivery 

X Postage-prepaid mail 

-L Facsimile Transmission 

Weston S. Davis, Esq. 
P.O. Box 51630 
Idaho Falls, ID 83405 

Robin D. Dunn, Esq. 
DUNN LAW OFFICES, PLLC 

Courtesy Copy To: Honorable Gregory Anderson 
Bonneville County Courthouse 
605 N. Capital 
Idaho Falls, ID 83402 

DEFENDANTS' RESPONSE TO THIRD MOTION TO COMPEL AND REQUEST TO AMEND 
COMPLAINT 
PageS 



DUNN LAW OFFICES, PLLC 
Robin D. Dunn, Esq., ISB #2903 
Amelia A. Sheets, Esq., ISB #5899 
P.O. Box 277 
477 Pleasant Country Lane 
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(208) 745-9202 (t) 
(208) 745-8160 (f) 

1010 AUG 23 AM . 
I 9. 16 

'E 01';;,;,. , 
. ffERSO;~'c~ j CUU« ./' 

, aUNT.,.. 
.IDf.HO 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

MAGISTRATE'S DIVISION 

WILLIAM SHAWN GOODSPEED and ) 
SHELLEE BETH GOODSPEED, ) 
husband and wife, ) 

Plaintiffs, 

vs. 

SHIPPEN CONSTRUCTION, INC., 
et. al. 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

--------------------------- ) 

STATE OF IDAHO ) 
)ss 

County of Jefferson ) 

Case No. CV 09-015 

AFFIDAVIT OF ROBIN D. 
DUNN RULE RE: DISCOVERY 

ROBIN D. DUNN, being first duly sworn upon oath, states as follows: 

1. That he is the attorney for the named defendants in the above-captioned matter. 

5. That various discovery requests were obtained in depositions that the 

undersigned attended. Attached as Exhibit A is a portion of the Deposition of 

Shellee Goodspeed which is incorporated herein by reference. 

DATED this 20th day of August, 2010 
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Robin D. Dunn, Esq. 
DUNN LAW OFFICES, PLLC 

SUBSCRIBED AND SWORN to before me this 20th day of August, 2010. 

Notary PUb~C fo! I~hp_ 
Residing at: tt(f 
Commission: t ~ It 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the 20th day of August, 2010, a true and correct copy of 

the foregoing was delivered to the following persons(s) by: 

Hand Delivery 

1L- Postage-prepaid mail 

~ Facsimile Transmission 

Weston S. Davis, Esq. 
P.O. Box 51630 
Idaho Falls, ID 83405 

Robin D. Dunn, Esq. 
DUNN LAW OFFICES, PLLC 

Courtesy Copy To: Honorable Gregory Anderson 
Bonneville County Courthouse 
605 N. Capital 
Idaho Falls, ID 83402 
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DEPOSITION OF SHELLEE BETH GOODSPEED - 0713012010 
ro- SHE~T 7 PAGE 25 27 . ~ r-- PAGE 

1 purpose of this litigation? 1 A. Yes. 
2 A. I think there's maybe something 2 Q. And you haven't socialized with them? 
3 missing. There should be a clean billot health 3 A. No. 
4 before this date. 4 Q. You haven't done any extracurricular 
5 MR. DAVIS: Just flip through them page by 5 activities with any of the defendants? 
6 page and make sure they all carried through on the 6 A. No. 
7 fax machine. Go back to page 1. 7 Q. So all of your dealings would be 
8 Q. BY MR DUNN: Page 1 is your cover 8 related to the purchase of this particular home 
9 letter so you should be beginning with page 2. 9 along with the documents associated therewith? 

10 MR. DAVIS: Go to the next page. 10 A. Would you state that one more time. 
11 Q. BY MR. DUNN: So would those be the 11 Q. So all of your dealings with the 
12 pages you're relying upon for purposes of this 12 defendants would be related to the contracts and 
13 litigation? 13 the associated documents relative to this home 
14 A. Oh, I'm sorry. Here it is. Yes. 14 sale? 
15 Q. In those documents it indicated you 15 A. Yes. I've ran into them a few times 
16 might have some thyroid issues. Do you have any 16 at church. but. yes. 
17 thyroid issues? 17 Q. You've also listed some experts in 
18 A. Yes. 18 this particular matter. Do you know who those 
19 Q. And do you take any medications for 19 experts are? 
20 those thyroid issues? 20 A. Yes. 
21 A. Yes. 21 Q. And who are they? 
22 . Q. And who is your treating physician? 22 A. Well, I know what they do. Yeah. 
23 A. I go to Community Care. 23 Q. Do you know their name? 
24 Q. And who at the - just in general, 24 A. My memory is not great on this whole 
25 whoever shows up at Community Care? 25 thing. I'm blocking the whole thing out No, I 

" - PAGE 26 PAGE 28 ,...... 
1 A. Uh-huh. 1 don't remember their name offhand. 
2 Q. Do you know of anything that the 2 Q. Okay. So what type of things do these 
3 defendants have done to intentionally cause you any 3 experts do that you've hired? 
4 health issues? 4 A. A land surveyor. 
5 A. They haven't hurt me intentionally. 5 Q. Okay. 
6 Ifs the whole nondisclosure of my home and what to 6 A. And the other one would be a home 
7 do with the home that has caused me issues. 7 appraiser. 
8 Q. So there's been no intentional acts by 8 Q. Okay. So do you have any other 
9 any of the defendants towards you that you know of? 9 experts that you know of who would testify in this 

10 A. No. 10 matter? 
11 Q. Have there been any negligent act 11 A. No. 
12 towards you by the defendants which you believe 12 Q. Now, what is the purpose of a land 
13 have caused health issues? 13 surveyor in conjunction with this lawsui~ if you 
14 A. Yes. Neglected to tell me about 14 know? 
15 flooding of the home. 15 MR. DAVIS: Again, I'll just object, as it 
16 Q. And that would be related to the 16 would call for a legal conclusion. You can answer 
17 contract of purchase and sale of this agreemen~ 17 if you know. 
18 correct? 18 THE WITNESS: They were getting the 
19 A. There was no disclosure in that 19 elevation of how deep the home was dug. 
20 purchase and sale agreement. 20 Q. BY MR. DUNN: And the purpose of an 
21 Q. But my question is it would be related 21 appraiser for this home is related to this 
22 to this transaction? 22 litigation in what respect? 
23 A The sale of the home, yes. 23 A. The value of our home. 
24 Q. Which was contractual in nature, . 24 Q. Do you know of any other experts at 
25 correct? 25 this point that you have retained to assist you in 
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WESTON S. DAVIS, ESQ (ISB No. 7449) 
NELSON HALL PARRY TUCKER, P.A. 
490 Memorial Drive 
Post Office Box 51630 
Idaho Falls, Idaho 83405-1630 
Telephone (208) 522-3001 
Fax (208) 523-7254 

Attorneys for Plaintiff 

FILED IN CH.4.i'vf/3D~S 
at Idaho Fedls 

Bonneville c,;untv 
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l-1onorab e Gregory S. ,L'!t{ enr::n 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHA WN GOODSPEED and 
SHELLEE BETH GOODSPEED, husband and I 

. fi I Me • . 
, I 

Plaintiffs, 

vs. 

SHIPPEN CONSTRUCTION, INC., an Idaho 
corporation, and ROBERT and JORJA 
SHIPPEN, husband and wife, 

Defendants. 

ST ATE OF IDAHO ) 
: ss. 

County of Bonneville ) 

I 

Case No.: CV-09-015 

AFFIDAVIT IN SUPPORT OF 
REPLY TO DEFENDANT'S 
RESPONSE TO THIRD MOTION 
TO COMPEL; RESPONSE TO 
MOTION TO AMEND 
COMPLAINT 

WESTON S. DAVIS, ESQ., being first duly sworn upon oath, deposes and states as 

follows: 

1. I am the attorney for Plaintiffs in the above entitled matter. 

2. Attached hereto as Exhibit "A" is a true and correct copy of an excerpt from the 

deposition transcript of Robert Shippen. 

3. Attached hereto as Exhibit "B" is a true and correct copy of and excerpt from the 
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RESPONSE TO MOTION TO AMEND COMPLAINT - 1 



deposition transcript of Shellee Goodspeed. 

DATED this a day of August, 2010 

~~.,J "-" ---...... 
~ " ---.-

WESTON S. DAVIS, ESQ. 

SUBSCRIBED AND SWORN to before me this .J.S" day of August, 2010 . 

. (Jp ~ 
1. Not Public . 

Residing at: S ~ ~ 
Commission expires: Lt) 'J.l' { I 

CERTIFICATE OF SERVICE 

I hereby certify that I served a true copy of the foregoing document upon the following 
this __ day of August, 2010, by hand delivery, mailing with the necessary postage affixed 
thereto, facsimile, or overnight mail. 

Robin D. Dunn 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, ID 83442-0277 

Honorable Gregory Anderson 
Bonneville County Courthouse 
605 N. Capital Ave. 
Idaho Falls, ID 83402 

[ ] Mailing 
[ ] Hand Delivery 
~ax 

[ ] E-Mail 
[ ] Overnight Mail 
[ ] Courthouse Box 

[ } Mailing 
.l><[1Iand Delivery 

[ ] Fax 
[ ] E-Mail 
[ ] Overnight Mail 

J>i::"Courthouse Box 
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Deposition of: Robert Shippen February 24, 2010 

Page 41 

1 working on the property with a Marriott LLC check? 

2 

3 

A 

Q 

Yes. 

Did you pay any contractors with a 

4 personal check? 

5 A No. 

6 (Exhibit 1 marked.) 

7 BY MR. DAVIS: 

8 Q Mr. Shippen, I'm handing you what's been 

9 marked as Exhibit Number 1. Do you recognize this 

10 document? 

11 

12 

A 

Q 

Yes. 

Can you tell me a little bit about how 

13 this was formed. 

14 

15 

16 

17 

18 

A 

Q 

A 

Q 

Is this a QuickBooks ledger? 

Yes. 

When was this generated? 

When you asked for it. 

Okay. So if you look at the top left 

19 corner of Exhibit A, excuse me, Exhibit 1, you see it 

20 looks like it says January 22nd, 2010? 

21 

22 

A 

Q 

23 generated it? 

24 A 

25 computer. 

TandTReport@ida.net 

Yes. 

Is that about the time you would have 

Unless the date was wrong in my 
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Deposition of: Robert Shippen February 24, 2010 

1 Q Okay. Then it says under the top three 

2 lines there, Marriott Homes, LLC custom transaction 

3 detail report, October 2005 through March 2007. Do 

4 you see that? 

5 A Yes. 

6 Q When did you start using QuickBooks for 

7 Marriott Homes, LLC? 

8 A I don't know the exact date. 

9 Q Okay. Were you using it at the time 

10 that you were building the house? 

11 

12 

13 

A Yes. 

Q Okay. 

into QuickBooks? 

When did you input information 

14 A As far as 

15 Q As far as this house is concerned, when 

16 did you input this information? Was it done 

17 A When I received the bill, I put the 

18 information in and print the check or the invoice, 

19 whatever you want to call it. 

20 Q Usually we would consider that in the 

21 regular course of business. 

22 Is that what you're saying, as you 

23 receive these invoices, they're going to show up in 

24 this accounting? 

25 A Yes. 

Page 42 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

Q 

Page 43 

Okay. Who is in charge of keeping these 

records and inputting the documents? 

A I am. 

Q Does Shippen Construction, Incorporated 

have a separate similar accounting system? 

A Yes. 

Q Is this something that's just generated 

at the click of a button, Exhibit I? 

Is this hard to do or is this just a 

custom printout then, of data that's already in the 

computer? 

A 

Q 

Yes. 

Okay. All right. 

14 On the -- so this wouldn't be hard to 

15 produce a similar report for Shippen Construction, 

16 Incorporated; is that correct? 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A 

Q 

Correct. 

Okay. Would you be willing to produce 

the same report -- I think I've already requested 

these but just for clarity under the deposition here, 

then, are you willing to produce this same report for 

2006 and 2007 for Shippen Construction? 

A If it's required. 

Q If you look at this statement here, 

starting from left to right, there are about seven or 
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-. r-... 
Deposition of: Shellee Beth Goodspeed July 30, 2010 

1 A. Yes. 

2 Q. I presume where Mr. Dunn asked you if 

3 Mr. Exhibit No. *-23 reflected your complete 

4 medical records for this claim, you have other past 

5 medical records prior to what's been produced; 

6 would that be a fair statement? 

7 

8 

A. 

Q. 

That would be a fair statement. 

Do you continue to have -- I just have 

9 a few more questions. Then we'll be done. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

A. Okay. 

Q. Do you still suffer these 

manifestations? 

A. Yes. 

Q. SO do you foresee whether or not 

you'll be attending the doctor's office again for 

these types of symptoms? 

A. Yeah. I'm scheduled to go in next 

week. 

Q. So there may still be future medical 

records coming? 

A. Yes. 

Q. Then Mr. Dunn also asked you if the 

23 Shippens intentionally caused this emotional 

24 distress. Do you believe that the Shippens knew 

25 about the flooding prior to selling the home? 

TandTReport@ida.net T&T Reporting 

Page 40 

208.529.5291 



Deposition of: Shellee Beth Goodspeed 

1 A. Yes. 

2 MR. DAVIS: Okay. That's all I have. 

3 MR. DUNN: No questions. 

4 (The deposition concluded at 

5 9:53 a.m.) 

6 -00000-

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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WESTON S. DAVIS, ESQ (ISB No. 7449) 
NELSON HALL PARRY TUCKER, P.A. 
490 Memorial Drive 
Post Office Box 51630 
Idaho Falls, Idaho 83405-1630 
Telephone (208) 522-3001 
Fax (208) 523-7254 

Attorneys for Plaintiff 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
ST ATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and . 
SHELLEE BETH GOODSPEED, husband and : 
wife, 

Plaintiffs, 

vs. 

SHIPPEN CONSTRUCTION, INC., an Idaho 
corporation, ROBERT and JORJA SHIPPEN, 
husband and wife, ROBERT and JORJA 
SHIPPEN, dba SHIPPEN CONSTRUCTION, 
ROBERT SHIPPEN, an individual, and 
MARRIOTT HOMES, LLC. 

Defendants. 

Case No.: CV-09-015 

REPLY TO DEFENDANT'S 
RESPONSE TO THIRD MOTION 
TO COMPEL; RESPONSE TO 
MOTION TO AMEND 
COMPLAINT 

COME NOW, Plaintiffs, and reply to Defendants' Response to Third Motion to Compel; 

Response to Motion to Amend Complaint. 

MOTION TO COMPEL 

Plaintiffs labeled their motion to compel third motion to compel because this is the third 

motion to compel they have filed in this case. Plaintiffs specifically ask in this motion for three 

REPLY TO DEFENDANT'S RESPONSE TO THIRD MOTION TO COMPEL; 
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things, which Defendants have now taken the time to answer for fully in their response to the 

Motion to Compel. However, several issues remain outstanding: 

1. Home Profit. Prior to filing their response to this motion, Defendants have never 

stated they have made an attempt or verified that they have made an attempt to separate the 

proceeds of the subject real property from the sales of other houses. The entirety of their 

response was disclosed in Plaintiff s Third Motion to Compel. Plaintiffs now claim in their 

response that they are unable to do so. However, Plaintiffs have also produced detailed 

Quickbook ledgers for invoices on the subject real property without disclosing the amount of the 

invoices paid or the amount of any deposits made on the subject real property. Yet they claim in 

their response to this motion that they do not know how their accountant came to a net profit. 

Considering the Quickbooks accounting produced, this information would certainly be within 

their realm of knowledge unless an accountant did all of the bookkeeping on the construction and 

sale of the subject real property. Mr. Shippen stated in his deposition that he did the accounting. 

See Affidavit of Weston S. Davis. Exhibit "A". 

Based on the discovery produced, Defendants cannot ascertain the profit on the 

subject real property, or whether the subject real property even sold for a profit without more 

information from Defendants. Where Quickbooks information is available to Defendants, 

Defendants at least owe a duty to Plaintiffs to state that after reviewing their Quickbooks ledger 

and all other materials available to them they are unable to determine the net profit. Where 

defendants only sold three homes that year, if the Defendants recall an estimated profit on the 

home, Defendants should disclose that estimated number as an estimate. 

The amount of profit on the subject real property is relevant for purposes of 

REPLY TO DEFENDANT'S RESPONSE TO THIRD MOTION TO COMPEL; 
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liability as it relates to perpetuating fraud and a breach of good faith and fair dealing to salvage a 

loss or near loss on the property. 

2. 2005 Tax Return. Again, prior to filing this motion, Defendants have never 

affirmatively stated that they cannot find their 2005 tax returns nor have they indicated their 

efforts to find the same. The I.R.S. has tax records available for seven years and Plaintiffs have 

not identified their efforts to get in contact with the I.R.S. to obtain these records. Signing a 

release, while an alternative to producing the taxes, will inevitably cause a delay in obtaining the 

records and will likely take as much of the Defendants' time as simply requesting a copy of their 

2005 taxes from the LR.S.. Furthermore, this Court ordered Defendants to produce these taxes 

on February 22,2010 and to produce them by March 24, 2010-0ver five (5) months ago. 

Defendants still have not produced these taxes, despite the Court order. Sanctions are therefore 

appropriate to include attorneys fees and a striking the responsive pleadings of Defendants. 

3. Expert Reports of Defendants. If Defendants anticipate hiring expert witnesses 

short of Plaintiffs hiring similar expert witnesses, Defendants must give Plaintiffs adequate time 

to review Defendant's expert reports prior to the time of trial so Plaintiffs may depose 

Defendants' expert witnesses. If Defendants are only disclosing expert names under the wait and 

see approach to discover whether Plaintiffs intend to call expert witnesses, Defendants should 

state that the experts have been contacted and are anticipated to testify on Defendants' behalf in 

rebuttal to Plaintiffs expert witnesses to the extent such are called. Such does not appear to be 

the case where in the Plaintiffs July 30,2010 deposition, Defendants attempted to discover 

expert witnesses regarding damages and Plaintiffs disclosed that they did not presently intend to 

call any expert witnesses other than those already disclosed. One week later, on August 4, 2010, 

REPL Y TO DEFENDANT'S RESPONSE TO THIRD MOTION TO COMPEL; 
RESPONSE TO MOTION TO AMEND COMPLAINT - 3 



Defendants filed an Expert Witness Disclosure disclosing a hydrologist, when Plaintiffs have not 

named a hydrologist. Notably, both parties have listed Ray Keating as a potential expert 

witness. 1 In any event, the Defendants obviously appear to have identified a purpose of their 

expert witnesses. To the extent no such reports exist at this time, Defendants should 

affirmatively state as such but still specify in detail what they expect their expert witnesses to 

testify to in the event that expert witnesses is called. 

For example, in the Expert Disclosure filed by Defendants on August 4,2010, Defendants 

list Ray Keating as an expert that "would testify to any septic, sewer and water issues regarding 

the pleadings." Defendants list Roger Warner as a hydrologist who "would testify to all 

hydrology issues on the subject property relative to the pleadings herein." Neither of these 

disclosures reference conclusions or information that would help Plaintiffs identify the 

Defendants' experts' opinions as they relate to this case. Expert opinions should not be 

introduced at the time of trial to ambush Plaintiffs. Accordingly, LR.C.P. 26(b)(4) permits as 

follows: 

Discovery of facts known and opinions held by experts expected to testify, otherwise 
discoverable under the provisions of subdivision (b )(1) of this rule and acquired or 
developed in anticipation of litigation or for trial, may be obtained by interrogatory 
and/or deposition, including: 
(A) (i) A complete statement of all opinions to be expressed and the basis and 
reasons therefore; the data or other information considered by the witness in forming 
the opinions; any exhibits to be used as a summary of or support for the opinions; any 

1 Plaintiffs named Ray Keating as a potential expert on April 14,2010. Plaintiffs' counsel spoke with Mr. 
Keating personally on February 10,2010. Defendants' first disclosure of Mr. Keating was on August 4,2010. 
Defendants stated in their Answers to Interrogatory No.4, on July 15, 2009, and Supplemental Answers on January 
22, 2010, that no expert witnesses were contemplated but a hydrologist familiar with the area would be anticipated. 
Plaintiffs later discovered the hydrologist was Roger Warner. The first disclosure of Ray Keating as an expert for 
Defendants was made on August 4,2010 in their Expert Witness Disclosures. A motion to exclude Mr. Keating's 
testimony on behalf of the Defendants is anticipated in light of Plaintiffs conversation and discussion with Ray 
Keating in anticipation of hiring Mr. Keating as an expert witness. 
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qualifications of the witness, including a list of all publications authored by the 
witness within the preceding ten years; the compensation to be paid for the 
testimony; and a listing of any other cases in which the witness has testified as an 
expert at trial or by deposition within the preceding four years. 

Plaintiffs cannot depose Defendants' experts the day after the discovery deadline. For that 

reason, Defendants must disclose more information regarding their witnesses or notify Plaintiffs 

that they do not intend to call expert witnesses, reserving the right to supplement as the case 

progresses. 

Plaintiffs are not aware of Roger Warner's reports, specific or general. To the extent 

Plaintiffs have reviewed any water table surveys, they certainly are not aware that such reports 

were generated by Roger Warner. Defendants have not produced any water table information for 

Plaintiffs' review. 

4. Attorneys fees. It should be noted by this Court that Defendant's Response to this 

Third Motion to Compel contains some information not previously disclosed to Plaintiffs 

regarding the status ofthe 2005 taxes, the ability to separate profits, and information regarding 

the intentions of the parties. Such information could have been shared in response to Plaintiffs 

meet and confer letter but was not. As a result, Plaintiffs were necessarily required to file this 

motion. Even in light of Defendants' response to this motion, information is still missing. 

Therefore, an award of fees on behalf of Plaintiffs is appropriate. 
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MOTION TO AMEND COMPLAINT 

A. Statute of Limitations 

As a preliminary matter, Plaintiffs recognize that a claim for emotional distress is 

contingent upon a valid tort claim, and not by contract. 

However, Plaintiffs have listed several tort claims which were included in the original 

and first amended complaints: (1) Fraudulent Concealment ofa Known Defect, (2) Fraudulent 

Misrepresentation of a Known Fact, and (3) Fraud in the Inducement. 

Therefore, the question on the motion to amend is whether the statute of limitations has 

run. The statute of limitations begins running for purposes of emotional distress "at the time the 

tortious conduct ceases" pursuant to the continuing tort doctrine. Johnson v. McPhee, 147 Idaho 

455,463,210 P.3d 563,571 (Ct. App 2009) citing Curtis v. Firth, 123 Idaho 598, 603, 850 P.2d 

749,754 (1993). "Each day creates a separate cause of action." Id. 

Regardless, I.C.R.P. 15( c) allows for an amendment of the pleadings to relate back to the 

date of the original pleading: "Whenever the claim or defense asserted in the amended pleading 

arose out of the conduct, transaction or occurrence set forth or attempted to be set forth in the 

original pleading, the amendment relates back to the date of the original pleading." In this case, 

in both the original and first Amended Complaint, Defendants were put on notice of Plaintiffs 

tortious conduct. The claim for emotional distress arises from that same tortious conduct. 

Idaho case law has further interpreted this rule. 

If a party is put on notice by the original complaint, an amendment to cure a defective 
pleading should not be prohibited unless the noticed party would be unduly 
prejudiced in maintaining its defense. One of the purposes of Rule 15 is to allow 
amendments to expand or cure defective pleadings. [6 C. WRIGHT & A. MILLER, 
FEDERAL PRACTICE AND PROCEDURE §§ 1497-1498 at 489-516 (1971)]. It 
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is well settled that, in the interest of justice, courts should favor liberal grants ofleave 
to amend. Wickstrom v. North Idaho College, 111 Idaho 450, 725 P.2d 155 (1986); 
Markstaller v. Markstaller, 80 Idaho 129,326 P.2d 994 (1958); c. LEWIS, IDAHO 
PRE-TRIAL CIVIL PROCEDURE, V-I to -2 (1982) 

Herrera v. Conner, 111 Idaho 1012, 1017, 729 P.2d 1075, 1080 (Ct. App. 1986). 

This case is different from those where a plaintiff was precluded from introducing a new 

cause of action in tort based on new factual allegations, where previously only principles of 

contract had been alleged. See Black Canyon Raquetball Club, Inc. v. Idaho First Nat'l Bank, 

119 Idaho 171,804 P.2d 900 (1991). 

In this case, a number oftorts were disclosed in the original and first amended complaint 

and the claim for emotional distress arises from that same fraudulent conduct of Defendants. 

Had Plaintiffs only alleged a breach of contract cause of action and more than two years later 

attempted to amend the pleadings to add a claim of tort and emotional distress based on new 

factual allegations, a different discussion would be necessary. 

Furthermore, Defendants would not be prejudiced by the amendment. In this case, 

Plaintiffs also informed Defendants well in advance of the deposition of their intent to amend for 

emotional distress. Defendants' counsel even deposed Plaintiff, Shelle Goodspeed, regarding her 

medical condition as it relates to emotional distress. Therefore Defendants have not be 

prejudiced by the proposed amendment for intentional and negligent infliction of emotional 

distress. 

B. Intentional Infliction of Emotional Distress 

Finally, Defendants claim Plaintiff should be precluded from alleging an claim for 

intentional infliction of emotional distress, by attaching a portion of Plaintiff, Shellee 
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Goodspeed's deposition transcript. However, further review of other portions of Shellee's 

deposition reveals that she did not fully understand Mr. Dunn's question as it related a legal 

conclusion: 

[EXAMINA TION BY MR. DAVIS ... J 
22. Q. Then Mr. Dunn also asked you if the 
23. Shippens intentionally caused this emotional 
24. distress. Do you believe that the Shippens knew 
25. About the flooding prior to selling the home? 
I. A. Yes. 

Affidavit of Weston S. Davis, Exhibit tlB" filed concurrently herewith. Therefore, Ms. 

Goodspeed believed that while the result may not have been intentional, the conduct was. A 

claim for intentional infliction of emotional distress requires the following elements be shown: 

1. The conduct must be intentional or reckless; 
2. The conduct must be extreme and outrageous; 
3. There must be a causal connection between the conduct and the emotional 

distress; and 
4. The emotional distress must be severe. 

Estate of Becker v. Callahan, 140 Idaho 522, 96 P .3d 623 (2004). Thus, the focus is on the 

conduct, not the intended result. Here, the Defendants sold a home that they knew had flooded 

from sub water and represented in the MLS listing that the house had never had subwater issues. 

This was an intentional, extreme, and outrageous misrepresentation regarding the biggest 

purchase of an average person's life. As a result, Ms. Goodspeed has suffered severe emotional 

distress. 

Defendants assert that because the result was not intentional, there is no claim for a plea 

for intentional infliction of emotional distress. The test, however, focuses on the conduct itself. 
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Therefore, Ms. Goodspeed's answer and any confusion regarding the legal theory on her claim 

for damages should not preclude her from amending her complaint and making her case to the 

Court. 

While Defendants may argue Ms. Goodspeed's statements apparently conflict, such an 

issue should only be addressed before the finder of fact, the jury. However, Plaintiffs assert that 

Defendant's attempt to presently impede an amending the complaint as it relates to an intentional 

infliction of emotional distress is improper 

DATED this.c:t:i day of August 2010 

WESTON S. DAVIS, ESQ. 
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CERTIFICATE OF SERVICE 

I hereby certify that I served a true copy of the foregoing document upon the following 
this l2!2 day of August, 2010, by hand delivery, mailing with the necessary postage affixed 
thereto, facsimile, or overnight mail. 

Robin D. Dunn 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, ID 83442-0277 

Honorable Gregory Anderson 
Bonneville County Courthouse 
605 N. Capital Ave. 
Idaho Falls, ID 83402 

[ ] Mailing 
[ L!!and Delivery 
~ Fax 
[ ] E-Mail 
[ 1 Overnight Mail 
[ ] Courthouse Box 

[ ] Mailing 
.J>«Hand Delivery 

[ ] Fax 
[ ] E-Mail 
[ ] Overnight Mail 

...N"" Courthouse Box 

L\wsd\- Clients\74 I 1.1 Goodspeed\Rep\y (Compel and Amend).wpd 
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NELSON HALL PARRY TUCKER, P.A. 
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Idaho Falls, Idaho 83405-1630 
Telephone (208) 522-3001 
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"" "'­m'­
j;J~ 

U" 
(-:' ~ 
~ .-. . 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STA TE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and 
SHELLEE BETH GOODSPEED, husband and : 
~~ . 

Plaintiffs, 

vs. 

SHIPPEN CONSTRUCTION, INC., an Idaho 
corporation, ROBERT and JORJA SHIPPEN, 
husband and wife, ROBERT and JORJA 
SHIPPEN, dba SHIPPEN CONSTRUCTION, 
ROBERT SHIPPEN, an individual, and 
MARRIOTT HOMES, LLC. 

Defendants. 

Case No.: CV-09-015 

NOTICE OF SERVICE 

J HEREBY CERTIFY that on this 3- day of September 2010, I served upon 

\ 

v:> 

--;; 

Defendants, and their attorney of record Robin D. Dunn, Esq., ANSWERS TO DEFENDANTS' 

SECOND SET OF REQUESTS FOR ADMISSION by having a true and correct copy of same 

mailed by U. S. Mail, postage prepaid, to: 

NOTICE OF SERVICE - 1 
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Robin D. Dunn 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, ID 83442-0277 

Dated this . ~. day of September 2010. 

~ N S. DAVIS, ESQ. 

CERTIFICATE OF SERVICE 

I hereby certifY that I served a true copy of the foregoing document upon the 
following this -3- day of September 20 I 0, by hand delivery, mailing with the necessary 
postage affixed thereto, facsimile, or overnight mail. 

Robin D. Dunn 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, ID 83442-0277 
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IN THE DISTRICT COURT OF TIIE SEVENTH JUDtCIAL DISTlUCT Qf ~ 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSOlg' -0 

I 

WILLIAM SHAWN GOODSPEED and ! 
SHELLEE BETH GOODSPEED, husband and : 
wife, 

Plaintiffs, 

vs. 

SHIPPEN CONSTRUCTION, INC., an Idaho 
cotporatiOll, ROBERT and JORJA SHIPPEN, 
husband and wife, ROBERT and JORJA 
SHIPPEN, dba SHIPPEN CONSTRUCTION, 
ROBERT SHIPPEN, an individual, and 
MARRIOTT HOMES, LLC. 

Defendants. 
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ORDER ON PLAINTIFF'S 
MOTtON TO COMPEL AND 
MOTION TO AMEND 
CO~LAINT 

I 

, 

Plaintiffs and Defendants haVing appeared through corlnsel at the time ~d place set for 
I 
I . 

hearing on Plaintiff's' Third Motion to Compel and Motion to Amend Complaint, and having 
1 
I 

pre~ented oral argument on said motion, 

IT IS HEREBY ORDERED, as follows: 

, 
i 

ORDER ON PLAINTIFF'S MOTION TO COMPEL AND DEFENDANTS 
RENEWED REQUEST FOR PROTECTIVE ORDER • 1 ! 
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ORDER to COMPEL 
, 
I 

1. Defendants are required to submit any construction documents (invoices) not 
! 

pre'Viouslyproduced as it r~lates to the costs incurred in the cohstrtlction of the subject real 
, 
I 

property; any closing statements provided to Robert and Jorja Shippen on the subject real 
I 

I 

property; and copies of all labor checks paid by the Shippens dp. the subject real property so that 
I 

Plaintiffs may detennine the profit margin of the sUbject real ptoperty. 
I 
i 

2. Robert and Jorja Shippen. are hereby compeUeq to sign a release for Plaintiffs to 
I 
: 

obtain Robert and JoIja Shippen's personal ta.x returns for the year 2005. Alternatively, the 
i 

Shippens may make a request fot the ta.."C.es from the I.R.S. and:~roduce the taxes themselves in 
I 

lieu of signing a release. I 

I 
3. Defendants are compelled to disclose that info$.ation known regarding the scope 

I 
I 

of the intended expert testimony and produce those reports as fueyare generated. 
I 

Production of the foregoing shall occur within fourteeJ (14) days of the date of this 
I 

order. 
I 

ORDER ALLOWING AMENDMENT , 
I 

The court will pennit the Second Amended Complaint:!to be filed. with this court. with 
I 

the exception of the claims for intentional and negligent inflic~on of emotional distress which are 
I 

precluded by the statute of limitations. 
/' 

DATED this k day of September, 2010 

I 

.i 

J 

ORDER ON PLArnTIFF' S MOTION TO COlvlPEL AND DEFENDANT':S 
RENEWED REQUEST FOR PROTECTIVE ORDER - 2 . 
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I hereby celiify that on this liiay of September, 20i 0, a true 311d correct copy of the 
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WESTON S. DAVIS, ESQ 
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P.O. Box 277 
477 Pleasant Country Lane 
Rigby, ID 83442·0277 

I 

I 
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'I 
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I 
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(208) 745-9202 (t) 
(208) 745-8160 (f) 

Attorneys for Defendants 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and 
SHELLEE BETH GOODSPEED, 
husband and wife, 

Plaintiffs, 

vs. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

SHIPPEN CONSTRUCTION, INC., an ) 
Idaho corporation, and ROBERT and ) 
JORJA SHIPPEN, husband and wife, ),' 
d/b/a SHIPPEN CONSTRUCTION )' 
ROBERT SHIPPEN, an individual; ) 
and MARRIOT HOMES, LLC. ) 

Defendants. ) 

----------------------------) 

Case No. CV 09-015 

NOTICE OF SERVICE OF 
SUPPLEMENTAL RESPONSE 
ON EXPERT DISCOVERY 

I HEREBY CERTIFY that the following document was served, by postage pre-paid 

mailing, to plaintiffs attorney, Weston S. Davis, Esq., P.O. Box 51630, Idaho Falls, Idaho 

83405 together with a copy of this notice, on the 20th day of September, 2010: 

1) Defendants' Supplemental Response to Discovery on Expert-Interrogatory 
Number 4. 

Robin D. Dunn, Esq. 
DUNN LAW OFFICES, PLLC 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and 
SHELLEE BETH GOODSPEED, husband and 
wife, 

Plaintiffs, 

vs. 

SHIPPEN CONSTRUCTION, INC., an Idaho 
corporation, ROBERT and JORJA SHIPPEN, 
husband and wife, ROBERT and JORJA 
SHIPPEN, dba SHIPPEN CONSTRUCTION, 
ROBERT SHIPPEN, an individual, and 
MARRIOTT HOMES, LLC. 

Defendants. 

Case No.: CV-09-015 

SECOND AMENDED 
COMPLAINT 

COMES NOW Plaintiffs, as and for a claim for relief, plead and allege as follows: 

1. That Plaintiffs, WILLIAM SHAWN and SHELLEE BETH GOODSPEED, are bona 

fide residents of the State ofIdaho who reside in Jefferson County. 

2. That Defendants, ROBERT and JORJA SHIPPEN, are a bona fide residents of the 

State of Idaho who reside in Jefferson County. 

3. That Defendant, MARRIOTT HOMES, LLC, is an Idaho limited liability company 
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in good standing with the State ofIdaho. 

4. That Defendant, SHIPPEN CONSTRUCTION, INC., is an Idaho corporation in good 

standing with the State of Idaho. 

5. That the subject property of this litigation, namely, 3709 East 319 North, Rigby, 

Idaho, is located in Jefferson County. 

6. That both jurisdiction and venue are proper in this action. 

7. That pursuant to Idaho Code § 6-2503, Plaintiffs served written notice ofthe ensuing 

claim on the construction professional, Shippen Construction, Inc., and Robert Shippen, by mailing 

a copy to Robert Shippen by certified mail on the Idaho corporation's registered agent. Attached 

hereto as Exhibit "A" is a copy of such attempt to comply with the Notice and Opportunity to Repair 

Act, together with a acknowledgment of receipt. 

8. Plaintiffs received a letter from Dunn Law Offices, PLLC on November 19, 2008, 

which volunteers to accept service of a complaint against Defendants, lists defenses Defendants will 

raise if a complaint is filed (none of which notify Plaintiffs that they have allegedly attempted to sue 

the wrong entity), and fails to assert any willingness to repair or remedy the construction defect. 

Plaintiffs therefore have brought this action against Defendants in compliance with the Act. 

9. That, upon information and belief, Marriott Homes, LLC is a closely held limited 

liability company wherein Robert and JOIja Shippen are the only members or constitute a majority 

of the members in the company. Additionally, Robert Shippen is the registered agent for Marriott 

Homes, LLC, and Marriot Homes, LLC shares the same physical address as Shippen Construction, 

Inc. Therefore, Marriott Homes, LCC was also on notice of the ensuing claim prior to its filing. 
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COUNT ONE: BREACH OF EXPRESS WARRANTY 
(Defendants: Robert Shippen; Robert and Jorja Shippen; Robert and Jorja Shippen 
d/b/a Shippen Construction; Marriott Homes, LLC; and Shippen Construction, Inc.) 

10. Plaintiffs hereby incorporate and re-allege paragraphs 1 - 9 and further plead and 

allege as follows: 

11. On June 17,2007, Plaintiffs and Defendants (Robert Shippen; and/or Robert and 

Jorja Shippen, husband and wife; and/or Robert and JOIja Shippen d/b/a Shippen Construction; 

and/or Marriott Homes, LLC; and/or Shippen Construction, Inc.) entered a real estate contract for 

the purchase and sale of a residence and real property commonly referred to as 319 N. 3709 E., 

Rigby, ID 83442 (hereinafter "the Property"). This purchase and sale agreement was amended 

on June 18,2007 and then again on July 2,2007. 

12. The Purchase and Sale Contract expressly extended a standard builder's warranty 

on the Property for a minimum of one year, without further definition of that warranty. 

13. Additionally, on August 8, 2006, Defendants, through its/their authorized agents, 

listed the Property for sale on the Multiple Listing Service (hereinafter "MLS") in Idaho. 

14. That MLS listing specifically stated twice that the Property had never had sub 

water flooding issues. 

15. That MLS listing also stated twice that the Builder would install a leaching system 

to give the buyer peace of mind against flooding. 

16. The MLS listing served as an express warranty, warranting that the Property had 

never flooded and would not flood. 

17. After the Plaintiffs' July 2,2007 purchase of the Property, they learned from a 

neighbor that the Property's basement had flooded in August of2006, contrary to the 
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representation in the MLS listing. 

18. Despite the installment of a leaching system, the Property flooded again in August 

and September of 2007 (within the one year warranty period) and continues to flood frequently 

from sub-water today. 

19. The express warranties were therefore breached to the extent the Defendants 

misrepresented that the house had not flooded and would not flood. 

20. These express warranties were further breached when the house flooded in August 

and September of 2007 and thereafter, subsequent to the time of the sale. 

21. As a result of this flooding, Plaintiffs have suffered damages in an amount in 

excess of$10,000, which shall be proven at trial. 

COUNT TWO: BREACH OF THE IMPLIED COVENANT 
OF GOOD FAITH AND FAIR DEALING 

(Defendants: Robert Shippen; Robert and Jorja Shippen; Robert and Jorja Shippen 
d/b/a Shippen Construction; Marriott Homes, LLC; and Shippen Construction, Inc.) 

22. Plaintiffs hereby incorporate and re-allege paragraphs 1 - 21 and further plead and 

allege as follows: 

23. Implied in every contract is a covenant of good faith and fair dealing. 

24. Defendants (Robert Shippen; and/or Robert and Jorja Shippen, husband and wife; 

and/or Robert and Jorja Shippen d/b/a Shippen Construction; and/or Marriott Homes, LLC; 

and/or Shippen Construction, Inc.) represented to Plaintiffs that the Property Plaintiffs were 

about to purchase had not flooded, when in fact it had flooded. 

25. Defendants further represented that a leaching system was installed to prevent 

snow run off and to give peace of mind against sub-water flooding. 

26. Defendants breached its/their implied covenant of good faith and fair dealing by 
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misrepresenting the condition of and flooding history of the Property. 

27. As a result of this breach, Plaintiffs have suffered damages in an amount in excess 

of $1 0,000, which shall be proven at trial. 

COUNT THREE: BREACH OF IMPLIED WARRANTY 
(Defendants: Robert Shippen; Robert and Jorja Shippen; Robert and Jorja Shippen 
d/b/a Shippen Construction; Marriott Homes, LLC; and Shippen Construction, Inc.) 

28. Plaintiffs hereby incorporate and re-allege paragraphs 1 - 27 and further plead and 

allege as follows: 

29. Implied in every newly constructed residence lies an implied warranty of 

habitability extended by the builder. Defendants (Robert Shippen; andlor Robert and JOIja 

Shippen, husband and wife; andlor Robert and Jorja Shippen d/b/a Shippen Construction; and/or 

Marriott Homes, LLC; and/or Shippen Construction, Inc.) therefore extended a implied warranty 

of habitability to Plaintiffs. 

30. That implied warranty was breached when the residence flooded in August and 

September of2007 and each time it has flooded thereafter. 

31. Such continual flooding results in the uninhabitability of the entire residence. 

32. As a result of this flooding, Plaintiffs have suffered damages in an amount in 

excess 0[$10,000, which shall be proven at trial. 

COUNT FOUR: ALTER EGO / VEIL PIERCING 
(Defendants: Robert Shippen; Robert and Jorja Shippen; Robert and Jorja Shippen 
d/b/a Shippen Construction; Marriott Homes, LLC; and Shippen Construction, Inc.) 

33. Plaintiffs hereby incorporate and re-allege paragraphs 1 - 32 and 44 - 69 and 

further plead and allege as follows: 

34. That Defendants Robert and/or Jorja Shippen maintain such a unity of interest in 

SECOND AMENDED COMPLAINT - 5 



defendants Shippen Construction, Inc. and in Marriott Homes, LLC that the individuality of such 

entities has ceased. 

35. That the fiction ofa separate existence between said Robert and/or JOlja Shippen 

and said defendant entities would result in an inequitable result, sanction a fraud, and/or promote 

injustice to the extent Robert and/or JOlja Shippen intend to rely on corporate or limited liability 

status solely as a shield against liability of the breaches and fraud heretofore mentioned. 

36. Based on information and belief, the value of the Defendant entities has been 

filtered or siphoned to Robert and/or JOlja Shippen for personal use, rendering the viability of 

any judgment as enforceable only against Robert and/or JOlja Shippen. 

37. That the damages and claims for liability sought forth against Marriott Homes, 

LLC and/or Shippen Construction, Inc., should be imposed upon Robert and/or JOlja Shippen 

under the theory of alter ego or corporate veil piercing. 

COUNT FIVE: UNJUST ENRICHMENT 
(Defendants: Robert Shippen; Robert and Jorja Shippen; 

Robert and Jorja Shippen d/b/a Shippen Construction) 

38. Plaintiffs hereby incorporate and re-allege paragraphs 1 - 37 and 44 -69 and further 

plead and allege as follows: 

39. Defendants (Robert and Jorja Shippen, husband or wife; and/or Robert and Jorja 

Shippen d/b/a Shippen Construction; and/or Robert Shippen) were unjustly enriched by obtaining 

the agreed upon purchase price of the residence of $272,000, in exchange for a house that 

representedly had no history of flooding and upon guarantees that the house would not flood. 

40. Plaintiffs detrimentally relied on Defendants' representations regarding the 

Property. 
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41. Because Defendants misrepresented the status of the house, Defendants obtained a 

higher purchase price for the house than they would have received had Defendants made the 

flooding disclosure. This resulted in unjust enrichment to the Defendants. 

42. But for Defendants' misrepresentation, Plaintiffs would not have even purchased 

the Property. 

43. That as a proximate result of Defendants' misrepresentations, Defendants were 

unjustly enriched in excess of $1 0,000.00, in an amount to be proven at trial. 

COUNT SIX: FRAUDULENT 
CONCEALMENT OF KNOWN DEFECT 

(Defendants: Robert Shippen; Robert and Jorja Shippen; 
Robert and Jorja Shippen d/b/a Shippen Construction) 

44. Plaintiffs hereby incorporate and re-allege paragraphs 1- 43 and further plead and 

allege as follows: 

45. Defendants (Robert and Jorja Shippen, husband or wife; and/or Robert and Jorja 

Shippen d/b/a Shippen Construction; and/or Robert Shippen) knowingly concealed the following 

facts from Plaintiffs: 

a) Defendants concealed the fact that the property had flooded prior to the 

sale by representing that it had not flooded. 

b) Defendants knowingly installed a sump pump under the false stated 

premise that it was intended for winter snow run off. 

c) Defendants fraudulently concealed the nature of the flooding by stating that 

flooding in 2007 was the result of a one time canal rupture. 

46. The condition of the Property and these statements were material to the purchase 

of the Property and continued habitation ofthe Property. 
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47. At the time these statements were made, Defendants knew the statements were 

false and Plaintiffs did not. 

48. Defendants intended for the Plaintiffs to rely on these statements. 

49. Plaintiffs did in fact rely on these statements. 

50. Plaintiffs' reliance was reasonable. 

51. As a proximate result of Defendants' misrepresentations, Plaintiffs suffered 

damages in excess 0[$10,000.00, in an amount to be proven at trial. 

COUNT SEVEN: FRAUDULENT 
MISREPRESENTATION OF KNOWN FACT 

(Defendants: Robert Shippen; Robert and Jorja Shippen; 
Robert and Jorja Shippen d/b/a Shippen Construction) 

52. Plaintiffs hereby incorporates and re-allege paragraphs 1- 51 and further plead and 

allege as follows: 

53. Defendants (Robert and JOIja Shippen, husband or wife; and/or Robert and Jorja 

Shippen d/b/a Shippen Construction; and/or Robert Shippen) knowingly misrepresented the 

following facts to Plaintiffs: 

a) Defendants misrepresented in their MLS listing that the Property had never 

flooded prior to the sale, when in fact it had. 

b) Defendants misrepresented that a sump pump was installed for winter 

snow runoff, when it was actually installed to remove sub- water. 

c) Defendants misrepresented that subsequent flooding in August of2007 was 

the result of a nearby canal rupture. 

54. These statements were material to the purchase of the Property. 

55. At the time these statements were made, Defendants knew the statements were 
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false and Plaintiffs did not. 

56. Defendants intended for the Plaintiffs to rely on these statements. 

57. Plaintiffs did in fact rely on these statements. 

58. Plaintiffs' reliance was reasonable. 

59. As a proximate result of Defendants' misrepresentations, Plaintiffs suffered 

damages in excess of $1 0,000.00, in an amount to be proven at trial. 

COUNT EIGHT: FRAUD IN THE INDUCEMENT 
(Defendants: Robert Shippen; Robert and Jorja Shippen; 

Robert and Jorja Shippen d/b/a Shippen Construction) 

60. Plaintiffs hereby incorporate and re-allege paragraphs 1 - 59 and further plead and 

allege as follows: 

61. Defendants (Robert and JOlja Shippen, husband or wife; and/or Robert and Jorja 

Shippen d/b/a Shippen Construction; and/or Robert Shippen) knowingly misrepresented the 

following facts from Plaintiffs: 

a) Defendants misrepresented in their MLS listing that the Property had never 

flooded prior to the sale, when in fact it had. 

b) Defendants misrepresented that a sump pump/leaching system was 

installed for winter snow runoff, when it was actually installed to remove 

sub- water. 

62. The condition of the Property and these statements were material to the purchase 

of the Property. 

63. At the time these statements were made, Defendants knew the statements were 

false and Plaintiffs did not. 
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64. Defendants intended for the Plaintiffs to rely on these statements to induce 

Plaintiffs to purchase the property. 

65. Plaintiffs did in fact rely on these statements. 

66. Plaintiffs' reliance was reasonable. 

67. As a proximate result of Defendants' misrepresentations, Plaintiffs suffered 

damages in excess of $1 0,000.00, in an amount to be proven at trial. 

ATTORNEY'S FEES 

Plaintiffs have been required to retain an attorney to prosecute this action and are entitled 

to costs and attorney fees pursuant to Idaho Code §12-120 and §12-121 and I.R.C.P. 54. Further, 

Plaintiffs are entitled to attorneys fees pursuant to the parties' purchase and sale agreement of the 

Property. In the event this matter is taken by default, Plaintiffs are entitled to a reasonable 

attorney fee of$2,500.00, and such additional amount in the event this matter is contested. 

WHEREFORE, Plaintiff prays for judgment as follows: 

A. That the contract for the sale of the Property be rescinded, with all title and 

obligations on the Property being reinstated to Defendants, relieving Plaintiffs of any future 

obligations on the Property; 

B. That Plaintiffs be awarded damages equal to the purchase price of the Property; 

C. That Plaintiffs additionally be awarded money damages in an amount to reflect their 

improvements on the property in an amount in excess of $10,000 to be proven at trial; 

D. That Plaintiffs additionally be awarded money damages in an amount to reflect 

Plaintiffs efforts to mitigate the damage to the Property as a result of the flooding; 

E. That, in the event the contract is not rescinded, Plaintiffs receive damages in excess 
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0[$10,000.00 in an amount to be proven at trial; 

F. That in the event the contract is not rescinded, Defendants be ordered to repair and 

restore the Property to the extent reasonably possible to ensure continuing and uninterrupted 

habitability thereof; 

G. For attorneys fees in the amount of $2,500.00 in the event this matter is taken by 

Default, and such additional amounts that may be incurred in the event this matter is contested; and 

I. For such other relief as the Court deems just and proper. 

DATED this ~dayofSeptember, 2010. 

~ ----------------~ 
~~ 
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CERTIFICATE OF SERVICE 

I hereby certify that I served a true copy of the foregoing document upon the following this 
ci)..,day of September 2010, by hand delivery, mailing with the necessary postage affixed thereto, 
facsimile, or overnight mail. 

Robin D. Dunn 
P.O. Box 277 

~ailing 
l JHand Delivery 

477 Pleasant Country Lane 
Rigby, ID 83442-0277 

Hon. Gregory Anderson 
Bonneville County Courthouse 
605 N. Capital Ave. 
Idaho Falls, ID 83402 

L:\wsd\- Clients\74 I 1.1 Goodspeed\Complaint (Amended2).wpd 
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[ ] E-Mail 
[ ] Overnight Mail 
[ ] Courthouse Box 

[ ] Mailing 
~Iand Delivery 
[ ] Fax 
[ ] E-Mail 
[ ] Overnight Mail 
[ ] Courthouse Box 

WESTON S. DAVIS, ESQ. 
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WESTON S. DAVIS, ESQ (ISB No. 7449) 
NELSON HALL PARRY TUCKER, P.A. 
490 Memorial Drive 
Post Office Box 51630 
Idaho Falls, Idaho 83405-1630 
Telephone (208) 522-3001 
Fax (208) 523-7254 

Attorneys for Plaintiff 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and . 
SHELLEE BETH GOODSPEED, husband and : 
~~ . 

Plaintiffs, 

vs. 

SHIPPEN CONSTRUCTION, INC., an Idaho 
corporation, ROBERT and JORJA SHIPPEN, 
husband and wife, ROBERT and JORJA 
SHIPPEN, dba SHIPPEN CONSTRUCTION, 
ROBERT SHIPPEN, an individual, and 
MARRIOTT HOMES, LLC. 

Defendants. 

Case No.: CV-09-015 

NOTICE OF SERVICE 

I HEREBY CERTIFY that on this £ day of September 2010, I served upon 

Defendants, and their attorney of record Robin D. Dunn, Esq., ANSWERS TO DEFENDANTS' 

SECOND SET OF DISCOVERY REQUESTS by having a true and correct copy of same mailed 

by U. S. Mail, postage prepaid, to: 
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· . ~ . 

Robin D. Dunn 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, ID 83442-0277 

Dated this ~ day of September 2010. 

~-
STON S. DAVIS, ESQ. 

CERTIFICATE OF SERVICE 

I hereby certifY that I served a true copy of the foregoing document upon the 
following this -.ai:-day of September 2010, by hand delivery, mailing with the necessary 
postage affixed thereto, facsimile, or overnight mail. 

Robin D. Dunn 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, ID 83442-0277 

L:\wsd\- Clients\74 1 1.1 Goodspeed\Notice ofService#5.wpd 
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~Mailing 
[ ] Hand Delivery 
[ ] Fax 
[ ] E-Mail 
[ ] Overnight Mail 
[ ] Courthouse Box 



WESTON S. DAVIS, ESQ (ISB No. 7449) 
NELSON HALL PARRY TUCKER, P.A. 
490 Memorial Drive 
Post Office Box 51630 
Idaho Falls, Idaho 83405-1630 
Telephone (208) 522-3001 
Fax (208) 523-7254 
Attorneys for Plaintiff 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and . 
SHELLEE BETH GOODSPEED, husband and : 
wife, 

Plaintiffs, 

vs. 

SHIPPEN CONSTRUCTION, INC., an Idaho 
corporation, ROBERT and JORJA SHIPPEN, 
husband and wife, ROBERT and JORJA 
SHIPPEN, dba SHIPPEN CONSTRUCTION, 
ROBERT SHIPPEN, an individual, and 
MARRIOTT HOMES, LLC. 

Defendants. 

Case No.: CV-09-015 

NOTICE OF HEARING 

PLEASE TAKE NOTICE that on the 18th day of October, 2010, at 1 :30 p.m., of said day, or 

as soon thereafter as counsel can be heard in the above court, in Rigby, Jefferson County, Idaho, 

Plaintiffs will call up for hearing Plaintiffs' MOTION FOR LEAVE TO AMEND COMPLAINT TO 

ADD A CLAIM FOR PUNITIVE DAMAGES before the Honorable Gregory Anderson, District 

Judge. 

DATED this ;;$ day of September, 2010. .. . . . 

0C£fF~ 
WESTON S. DAVIS, ESQ. 
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CERTIFICATE OF SERVICE 

I hereby certify that I served a true copy of the foregoing document upon the following this 
-II day of September, 2010, by hand delivery, mailing with the necessary postage affixed thereto, 
facsimile, or overnight mail. 

Robin D. Dunn 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, ID 83442-0277 

Hon. Gregory Anderson 
Bonneville County Courthouse 
605 N. Capital Ave. 
Idaho Falls, ID 83402 

#Mailing 
[ ] Hand Delivery 
[ ] Fax 208.745.8160 
[ ] E-Mail 
[ ] Overnight Mail 
[ ] Courthouse Box 

[ ] Mailing 
[ ] Hand Delivery 
[ ] Fax 
[ ] E-Mail 
[ ] Overnight Mail 

»ct'Courthouse Box 

4/i-S;;:;:s 
WESTON S. DAVIS, ESQ. 

L:\wsd\- Clicnts\741 1.1 Goodspeed\Punitive Damages (NoH).wpd 
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WESTON S. DAVIS (LS.B. # 7449) 
NELSON HALL PARRY TUCKER, P.A. 
490 Memorial Drive 
Post Office Box 51630 
Idaho Falls, Idaho 83405-1630 
Telephone (208) 522-3001 
Fax (208) 523-7254 

Attorneys for Plaintiff 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHA WN GOODSPEED and . 
SHELLEE BETH GOODSPEED, husband and : 
~~ . 

Plaintiffs, 

vs. 

SHIPPEN CONSTRUCTION, INC., an Idaho 
corporation, ROBERT and JORJA SHIPPEN, 
husband and wife, ROBERT and JORJA 
SHIPPEN, dba SHIPPEN CONSTRUCTION, 
ROBERT SHIPPEN, an individual, and 
MARRIOTT HOMES, LLC. 

Defendants. 

Case No.: CV-09-015 

MOTION FOR LEAVE TO 
AMEND COMPLAINT TO ADD 
CLAIM FOR PUNITIVE 
DAMAGES 

COMES NOW Plaintiffs William Goodspeed and Shellee Goodspeed, by and through 

counsel of record, and hereby moves the Court pursuant to Idaho Code § 6-1604(2) for leave to 

amend their Second Amended Complaint to include a claim for punitive damages against Defendants 

Robert and Jorja Shippen. 

Attached hereto as Exhibit "A" is a proposed Third Amended Complaint, which reflects said 

request for punitive damages. 

MOTION FOR PUNITIVE DAMAGES - I 
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This motion is supported by the memorandum in support and affidavits filed herewith. Oral 

argument is requested. 

DATEDthis~daYOfseptember'201~. . __. _ 
~~~--~----

ON--s-:--DAVIS 

CERTIFICATE OF SERVICE 

I j1ereby certify that I served a true copy ofthe foregoing document upon the following 
this ;2b day of September, 2010, by hand delivery, mailing with the necessary postage affixed 
thereto, facsimile, or overnight mail. 

Robin D. Dunn 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, ID 83442-0277 

L:\wsd\- Clicnls\74 I 1 ,I Goodspeed\MoLPunitive,Damages,wpd 
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~Mailing 
[ ] Hand Delivery 
[ ] Fax 
[ ] E-Mail 
[ ] Overnight Mail 
[ ] Courthouse Box 

WESTON S. DAVIS 



WESTON S. DAVIS, ESQ (ISB No. 7449) 
NELSON HALL PARRY TUCKER, P.A. 
490 Memorial Drive 
Post Office Box 51630 
Idaho Falls, Idaho 83405-1630 
Telephone (208) 522-3001 
Fax (208) 523-7254 

Attorneys for Plaintiff 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and 
SHELLEE BETH GOODSPEED, husband and : 
wife, 

Plaintiffs, 

vs. 

SHIPPEN CONSTRUCTION, INC., an Idaho 
corporation, ROBERT and JORJA SHIPPEN, 
husband and wife, ROBERT and JORJA 
SHIPPEN, dba SHIPPEN CONSTRUCTION, 
ROBERT SHIPPEN, an individual, and 
MARRIOTT HOMES, LLC. 

Defendants. 

Case No.: CV-09-015 

THIRD AMENDED COMPLAINT 

COMES NOW Plaintiffs, as and for a claim for relief, plead and allege as follows: 

1. That Plaintiffs, WILLIAM SHAWN and SHELLEE BETH GOODSPEED, are bona 

fide residents ofthe State ofIdaho who reside in Jefferson County. 

2. That Defendants, ROBERT and JORJA SHIPPEN, are a bona fide residents of the 

State ofIdaho who reside in Jefferson County. 

3. That Defendant, MARRIOTT HOMES, LLC, is an Idaho limited liability company 
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in good standing with the State of Idaho. 

4. That Defendant, SHIPPEN CONSTRUCTION, INC., is an Idaho corporation in good 

standing with the State ofldaho. 

5. That the subject property of this litigation, namely, 3709 East 319 North, Rigby, 

Idaho, is located in Jefferson County. 

6. That both jurisdiction and venue are proper in this action. 

7. That pursuant to Idaho Code § 6-2503, Plaintiffs served written notice of the ensuing 

claim on the construction professional, Shippen Construction, Inc., and Robert Shippen, by mailing 

a copy to Robert Shippen by certified mail on the Idaho corporation's registered agent. Attached 

hereto as Exhibit "A" is a copy of such attempt to comply with the Notice and Opportunity to Repair 

Act, together with a acknowledgment of receipt. 

8. Plaintiffs received a letter from Dunn Law Offices, PLLC on November 19,2008, 

which volunteers to accept service of a complaint against Defendants, lists defenses Defendants wi 11 

raise if a complaint is filed (none of which notify Plaintiffs that they have allegedly attempted to sue 

the wrong entity), and fails to assert any willingness to repair or remedy the construction defect. 

Plaintiffs therefore have brought this action against Defendants in compliance with the Act. 

9. That, upon information and belief, Marriott Homes, LLC is a closely held limited 

liability company wherein Robert and Jorja Shippen are the only members or constitute a majority 

of the members in the company. Additionally, Robert Shippen is the registered agent for Marriott 

Homes, LLC, and Marriot Homes, LLC shares the same physical address as Shippen Construction, 

Inc. Therefore, Marriott Homes, LCC was also on notice of the ensuing claim prior to its filing. 
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COUNT ONE: BREACH OF EXPRESS WARRANTY 
(Defendants: Robert Shippen; Robert and Jorja Shippen; Robert and Jorja Shippen 
d/b/a Shippen Construction; Marriott Homes, LLC; and Shippen Construction, Inc.) 

10. Plaintiffs hereby incorporate and re-allege paragraphs 1 - 9 and further plead and 

allege as follows: 

11. On June 17,2007, Plaintiffs and Defendants (Robert Shippen; and/or Robert and 

Jorja Shippen, husband and wife; and/or Robert and Jorja Shippen d/b/a Shippen Construction; 

and/or Marriott Homes, LLC; and/or Shippen Construction, Inc.) entered a real estate contract for 

the purchase and sale of a residence and real property commonly referred to as 319 N. 3709 E., 

Rigby, ID 83442 (hereinafter "the Property"). This purchase and sale agreement was amended 

on June 18, 2007 and then again on July 2, 2007. 

12. The Purchase and Sale Contract expressly extended a standard builder's warranty 

on the Property for a minimum of one year, without further definition of that warranty. 

13. Additionally, on August8, 2006, Defendants, through its/their authorized agents, 

listed the Property for sale on the Multiple Listing Service (hereinafter "MLS") in Idaho. 

14. That MLS listing specifically stated twice that the Property had never had sub 

water flooding issues. 

15. That MLS listing also stated twice that the Builder would install a leaching system 

to give the buyer peace of mind against flooding. 

16. The MLS listing served as an express warranty, warranting that the Property had 

never flooded and would not flood. 

17. After the Plaintiffs' July 2,2007 purchase of the Property, they learned from a 

neighbor that the Property's basement had flooded in August of2006, contrary to the 

THIRD AMENDED COMPLAINT - 3 

I 



representation in the MLS listing. 

18. Despite the installment of a leaching system, the Property flooded again in August 

and September of2007 (within the one year warranty period) and continues to flood frequently 

from sub-water today. 

19. The express warranties were therefore breached to the extent the Defendants 

misrepresented that the house had not flooded and would not flood. 

20. These express warranties were further breached when the house flooded in August 

and September of 2007 and thereafter, subsequent to the time of the sale. 

21. As a result of this flooding, Plaintiffs have suffered damages in an amount in 

excess of$10,000, which shall be proven at trial. 

COUNT TWO: BREACH OF THE IMPLIED COVENANT 
OF GOOD FAITH AND FAIR DEALING 

(Defendants: Robert Shippen; Robert and Jorja Shippen; Robert and Jorja Shippen 
d/b/a Shippen Construction; Marriott Homes, LLC; and Shippen Construction, Inc.) 

22. Plaintiffs hereby incorporate and re-allege paragraphs 1 - 21 and further plead and 

allege as follows: 

23. Implied in every contract is a covenant of good faith and fair dealing. 

24. Defendants (Robert Shippen; and/or Robert and Jorja Shippen, husband and wife; 

and/or Robert and Jorja Shippen d/b/a Shippen Construction; and/or Marriott Homes, LLC; 

and/or Shippen Construction, Inc.) represented to Plaintiffs that the Property Plaintiffs were 

about to purchase had not flooded, when in fact it had flooded. 

25. Defendants further represented that a leaching system was installed to prevent 

snow run off and to give peace of mind against sub-water flooding. 

26. Defendants breached its/their implied covenant of good faith and fair dealing by 
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misrepresenting the condition of and flooding history of the Property. 

27. As a result of this breach, Plaintiffs have suffered damages in an amount in excess 

of$1O,OOO, which shall be proven at trial. 

COUNT THREE: BREACH OF IMPLIED WARRANTY 
(Defendants: Robert Shippen; Robert and Jorja Shippen; Robert and Jorja Shippen 
d/b/a Shippen Construction; Marriott Homes, LLC; and Shippen Construction, Inc.) 

28. Plaintiffs hereby incorporate and re-allege paragraphs 1 - 27 and further plead and 

allege as follows: 

29. Implied in every newly constructed residence lies an implied warranty of 

habitability extended by the builder. Defendants (Robert Shippen; and/or Robert and Jorja 

Shippen, husband and wife; and/or Robert and Jorja Shippen d/b/a Shippen Construction; and/or 

Marriott Homes, LLC; and/or Shippen Construction, Inc.) therefore extended a implied warranty 

of habitability to Plaintiffs. 

30. That implied warranty was breached when the residence flooded in August and 

September of 2007 and each time it has flooded thereafter. 

31. Such continual flooding results in the uninhabitability of the entire residence. 

32. As a result of this flooding, Plaintiffs have suffered damages in an amount in 

excess of$10,000, which shall be proven at trial. 

COUNT FOUR: ALTER EGO / VEIL PIERCING 
(Defendants: Robert Shippen; Robert and Jorja Shippen; Robert and Jorja Shippen 
d/b/a Shippen Construction; Marriott Homes, LLC; and Shippen Construction, Inc.) 

33. Plaintiffs hereby incorporate and re-allege paragraphs 1 - 32 and 44 - 69 and 

further plead and allege as follows: 

34. That Defendants Robert and/or JOIja Shippen maintain such a unity of interest in 
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defendants Shippen Construction, Inc. and in Marriott Homes, LLC that the individuality of such 

entities has ceased. 

35. That the fiction of a separate existence between said Robert and/or JOlja Shippen 

and said defendant entities would result in an inequitable result, sanction a fraud, and/or promote 

injustice to the extent Robert and/or Jorja Shippen intend to rely on corporate or limited liability 

status solely as a shield against liability of the breaches and fraud heretofore mentioned. 

36. Based on information and belief, the value of the Defendant entities has been 

filtered or siphoned to Robert and/or Jorja Shippen for personal use, rendering the viability of 

any judgment as enforceable only against Robert and/or Jorja Shippen. 

37. That the damages and claims for liability sought forth against Marriott Homes, 

LLC and/or Shippen Construction, Inc., should be imposed upon Robert and/or Jorja Shippen 

under the theory of alter ego or corporate veil piercing. 

COUNT FIVE: UNJUST ENRICHMENT 
(Defendants: Robert Shippen; Robert and Jorja Shippen; 

Robert and Jorja Shippen d/b/a Shippen Construction) 

38. Plaintiffs hereby incorporate and re-allege paragraphs 1 - 37 and 44 -69 and further 

plead and allege as follows: 

39. Defendants (Robert and JOlja Shippen, husband or wife; and/or Robert and Jorja 

Shippen d/b/a Shippen Construction; and/or Robert Shippen) were unjustly enriched by obtaining 

the agreed upon purchase price of the residence of $272,000, in exchange for a house that 

representedly had no history of flooding and upon guarantees that the house would not flood. 

40. Plaintiffs detrimentally relied on Defendants' representations regarding the 

Property. 
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41. Because Defendants misrepresented the status of the house, Defendants obtained a 

higher purchase price for the house than they would have received had Defendants made the 

flooding disclosure. This resulted in unjust enrichment to the Defendants. 

42. But for Defendants' misrepresentation, Plaintiffs would not have even purchased 

the Property. 

43. That as a proximate result of Defendants' misrepresentations, Defendants were 

unjustly enriched in excess of$10,000.00, in an amount to be proven at trial. 

COUNT SIX: FRAUDULENT 
CONCEALMENT OF KNOWN DEFECT 

(Defendants: Robert Shippen; Robert and Jorja Shippen; 
Robert and Jorja Shippen d/b/a Shippen Construction) 

44. Plaintiffs hereby incorporate and re-allege paragraphs 1- 43 and further plead and 

allege as follows: 

45. Defendants (Robert and Jorja Shippen, husband or wife; and/or Robert and Jorja 

Shippen d/b/a Shippen Construction; and/or Robert Shippen) knowingly concealed the following 

facts from Plaintiffs: 

a) Defendants concealed the fact that the property had flooded prior to the 

sale by representing that it had not flooded. 

b) Defendants knowingly installed a sump pump under the false stated 

premise that it was intended for winter snow run off. 

c) Defendants fraudulently concealed the nature of the flooding by stating that 

flooding in 2007 was the result of a one time canal rupture. 

46. The condition of the Property and these statements were material to the purchase 

of the Property and continued habitation of the Property. 
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47. At the time these statements were made, Defendants knew the statements were 

false and Plaintiffs did not. 

48. Defendants intended for the Plaintiffs to rely on these statements. 

49. Plaintiffs did in fact rely on these statements. 

50. Plaintiffs' reliance was reasonable. 

51. As a proximate result of Defendants' misrepresentations, Plaintiffs suffered 

damages in excess of $10,000.00, in an amount to be proven at trial. 

COUNT SEVEN: FRAUDULENT 
MISREPRESENTATION OF KNOWN FACT 

(Defendants: Robert Shippen; Robert and Jorja Shippen; 
Robert and Jorja Shippen d/b/a Shippen Construction) 

52. Plaintiffs hereby incorporates and re-allege paragraphs 1- 51 and further plead and 

allege as follows: 

53. Defendants (Robert and JOIja Shippen, husband or wife; and/or Robert and Jorja 

Shippen d/b/a Shippen Construction; and/or Robert Shippen) knowingly misrepresented the 

following facts to Plaintiffs: 

a) Defendants misrepresented in their MLS listing that the Property had never 

flooded prior to the sale, when in fact it had. 

b) Defendants misrepresented that a sump pump was installed for winter 

snow runoff, when it was actually installed to remove sub- water. 

c) Defendants misrepresented that subsequent flooding in August of 2007 was 

the result of a nearby canal rupture. 

54. These statements were material to the purchase of the Property. 

55. At the time these statements were made, Defendants knew the statements were 
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false and Plaintiffs did not. 

56. Defendants intended for the Plaintiffs to rely on these statements. 

57. Plaintiffs did in fact rely on these statements. 

58. Plaintiffs' reliance was reasonable. 

59. As a proximate result of Defendants' misrepresentations, Plaintiffs suffered 

damages in excess of$10,000.00, in an amount to be proven at trial. 

COUNT EIGHT: FRAUD IN THE INDUCEMENT 
(Defendants: Robert Shippen; Robert and Jorja Shippen; 

Robert and Jorja Shippen d/b/a Shippen Construction) 

60. Plaintiffs hereby incorporate and re-allege paragraphs 1 - 59 and further plead and 

allege as follows: 

61. Defendants (Robert and Jotja Shippen, husband or wife; and/or Robert and Jorja 

Shippen d/b/a Shippen Construction; and/or Robert Shippen) knowingly misrepresented the 

following facts from Plaintiffs: 

a) Defendants misrepresented in their MLS listing that the Property had never 

flooded prior to the sale, when in fact it had. 

b) Defendants misrepresented that a sump pump/leaching system was 

installed for winter snow runoff, when it was actually installed to remove 

sub- water. 

62. The condition of the Property and these statements were material to the purchase 

of the Property. 

63. At the time these statements were made, Defendants knew the statements were 

false and Plaintiffs did not. 
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64. Defendants intended for the Plaintiffs to rely on these statements to induce 

Plaintiffs to purchase the property. 

65. Plaintiffs did in fact rely on these statements. 

66. Plaintiffs' reliance was reasonable. 

67. As a proximate result of Defendants' misrepresentations, Plaintiffs suffered 

damages in excess of $1 0,000.00, in an amount to be proven at trial. 

COUNT NINE: PUNITIVE DAMAGES 
(Defendants: Robert Shippen; Robert and Jorja Shippen; 

Robert and Jorja Shippen d/b/a Shippen Construction) 

68. Plaintiffs hereby incorporate and re-allege paragraphs I - 67 and further plead and 

allege as follows: 

69. The acts of the defendants constitute liability for fraud and further constitute 

intentional, deliberate, reckless, outrageous, and/or grossly negligent conduct. 

70. As a result of Defendant's conduct, Plaintiffs have been damaged in an amount to 

be proven at trial. 

71. Plaintiffs are entitled to an award of punitive (exemplary) damages against 

Defendants to deter Defendants from future fraudulent, intentional, deliberate, reckless, 

outrageous, and/or grossly negligent conduct as outlined above. 

72. Punitive damages should be awarded against Defendants in excess of$IO,OOO.OO, 

in an amount to be decided by the jury. 

ATTORNEY'S FEES 

Plaintiffs have been required to retain an attorney to prosecute this action and are entitled 

to costs and attorney fees pursuant to Idaho Code §12-120 and §12-121 and I.R.C.P. 54. Further, 
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Plaintiffs are entitled to attorneys fees pursuant to the parties' purchase and sale agreement of the 

Property. In the event this matter is taken by default, Plaintiffs are entitled to a reasonable 

attorney fee of $2,500.00, and such additional amount in the event this matter is contested. 

WHEREFORE, Plaintiff prays for judgment as follows: 

A. That the contract for the sale of the Property be rescinded, with all title and 

obligations on the Property being reinstated to Defendants, relieving Plaintiffs of any future 

obligations on the Property; 

B. That Plaintiffs be awarded damages equal to the purchase price of the Property; 

C. That Plaintiffs additionally be awarded money damages in an amount to reflect their 

improvements on the property in an amount in excess of $1 0,000 to be proven at trial; 

D. That Plaintiffs additionally be awarded money damages in an amount to reflect 

Plaintiffs efforts to mitigate the damage to the Property as a result of the flooding; 

E. That Plaintiffs be awarded punitive damages in excess of$10,000 for Defendants' 

conduct; 

F. That, in the event the contract is not rescinded, Plaintiffs receive damages in excess 

of $ 10,000.00 in an amount to be proven at trial; 

G. That in the event the contract is not rescinded, Defendants be ordered to repair and 

restore the Property to the extent reasonably possible to ensure continuing and uninterrupted 

habitability thereof; 

H. For attorneys fees in the amount of $2,500.00 in the event this matter is taken by 

Default, and such additional amounts that may be incurred in the event this matter is contested; and 

1. F or such other relief as the Court deems just and proper. 
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DATED this __ day of October, 2010. 

WESTON S. DAVIS, ESQ. 

CERTIFICATE OF SERVICE 

I hereby certifY that I served a true copy of the foregoing document upon the following this 
__ day of October 2010, by hand delivery, mailing with the necessary postage affixed thereto, 
facsimile, or overnight mail. 

Robin D. Dunn 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, ID 83442-0277 

Hon. Gregory Anderson 
Bonneville County Courthouse 
605 N. Capital Ave. 
Idaho Falls, ID 83402 

L:\wsd\- Clients\ 7 411.1 Goodspeed\CompJaint (Amended3). wpd 
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[ ] E-Mail 
[ ] Overnight Mail 
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WESTON S. DAVIS (I.S.B. # 7449) 
NELSON HALL PARRY TUCKER, P.A. 
490 Memorial Drive 
Post Office Box 51630 
Idaho Falls, Idaho 83405-1630 
Telephone (208) 522-3001 
Fax (208) 523-7254 

Attorneys for Plaintiff 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and 
SHELLEE BETH GOODSPEED, husband and : 
wife, 

Plaintiffs, 

vs. 

SHIPPEN CONSTRUCTION, INC., an Idaho 
corporation, ROBERT and JORJA SHIPPEN, 
husband and wife, ROBERT and JORJA 
SHIPPEN, dba SHIPPEN CONSTRUCTION, 
ROBERT SHIPPEN, an individual, and 
MARRIOTT HOMES, LLC. 

Defendants. 

Case No.: CV-09-015 

MEMORANDUM IN SUPPORT OF 
MOTION FOR LEAVE TO 
AMEND COMPLAINT TO ADD 
CLAIM FOR PUNITIVE 
D,r\MAGES 

COMES NOW Plaintiffs, William Shawn Goodspeed and Shellee Beth Goodspeed, by and 

through counsel of record, and hereby submit their memorandum in support of motion for punitive 

damages. 

FACTS I PROCEDURAL HISTORY 

The dispute in question arises over misrepresentations made by Robert and Jorja Shippen 

to Shawn and Shellee Goodspeed over sub-water issues occurring at a residence (hereinafter "the 
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subject real property") located in Woodhaven Creek Estates in Jefferson County, Idaho. 

Defendants Robert and Jorja Shippen have lived in Jefferson County for roughly thirty years 

and have been familiar with high sub-water issues in Jefferson County during the time they have 

lived there. Affidavit of Weston S. Davis, Ex "8" Robert Shippen Depo. Tr. p. 20:14-18,28:2-18, 

136:6-9; Affidavit of Weston S. Davis, Ex "C" Jorja Shippen Depo Tr. p. 10:25 - 11:9. The Shippens 

understand the sub-water in Jefferson County rises toward the surface of the land as a result of 

farmers irrigating their crops. !d. 

On or about August 20, 2005, Robert and Jorja Shippen purchased a lot in Woodhaven Creek 

Estates (Lot 7 Block 2, the subject real property) from Paul Jenkins. See Affidavit of Weston S. 

Davis, Exhibit "A" (Deed of Trust). Paul Jenkins reminded Robert Shippen of the high sub-water 

at the time the Shippens purchased the subject real property. Affidavit of Weston S. Davis, Ex "E" 

Paul Jenkins Depo. Tr. pp.23:3-16; 26:7-15. Robert admits he was aware of high sub-water in 

Woodhaven Creek Estates prior to building the residence on the subject real property. Robert 

Shippen Depo. Tr. p. 24:5 - 25:16. 

On May 8, 2006, Robert Shippen obtained a building permit for the subject real property. 

Robert Shippen Depo. Tr. Ex "7". Defendants Robert Shippen and/or Marriott Homes, LLC and/or 

Shippen Construction, Inc. then began construction on the subject real property. At no time did Mr. 

Shippen or his entities hire a hydrologist or engineer to diagnose whether sub-water would be a 

problem for the construction of a residence on the subject real property. !d. at p. 103:25 - 104:7. 

However, Mr. Shippen was concerned enough about the sub-water levels that, during the 

construction of the residence in the months of June or July of 2006, he dug a test hole in the walk 

out area of the basement to watch the sub-water levels. !d. p. 131:22 - 132:12. 

In late July, 2006, Daniel Fohrenck ofXcel Construction was framing the residence on the 
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subject real property when he noticed standing sub-water by the basement patio. Affidavit of Daniel 

Fohrenck. When Daniel approached Robert Shippen and told him about the standing sub-water 

problem, Robert said he knew about it and that he was going to install a leaching system to prevent 

the sub-water from being an issue to the homeowner. ld. 

As the property was being constructed, on or about August 10, 2006, Robert Shippen 

retained Winstar Realty to list the subject real property for sale on the open market. Affidavit of 

Weston S. Davis, Ex "F" Dave Chapple Depo. Tr. p. 38:11-16, Ex "11". Dave Chapple, the 

Defendants' realtor created an MLS listing based solely on the representations of Robert Shippen. 

ld. at pp. 37:13 - 40:18; 57:18-20. That MLS listing specifically states as follows: 

PUBLIC INFO: ... ** THERE HAS BEEN CONCERN ABOUT SUB WATER 
IN JEFFERSON COUNTY, HOWEVER THIS HOME HAS NOT HAD SUB 
ISSUES AND TO GIVE THE BUYER PEACE OF MIND BUILDER WILL 
INSTALL A LEACHING SYSTEM AROUND HOME AND PROVIDE 1 YEAR 
WARRANTY ON CONSTRUCTION** 
PRIV ATE INFO: There has been some concerns about sub water in Jefferson 
County. This particular home has never had sub issues but to give the buyer peace 
of mind the builder is going to install a leaching system with a drainage field from 
the east side to the west side ofthe home to prevent the possibility ofthere every [sic] 
being any sub issues. 

ld. p. 38:11-16, Ex. "11". The MLS listing was not altered beyond what Dave Chappel placed in the 

MLS listing. !d. p. 18:23 - 19:3. 1 Robert Shippen provided and consented to the MLS language 

about the sub-water issues and the leaching system: 

Q. 

A. 
Q. 
A. 
Q. 
[ ... ] 

Okay, and is this a true and correct copy of the MLS listing 
for this - for the property? 
Uh-huh 
Is that a yes? 
Yes, sorry. 
Okay. If you'll look under - I have a copy of it in here. 

IThere are no restrictions on the public viewing the "private info" section. Id. at p. 68: 15-23. 
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Q. 

A. 
Q. 

A. 
Q. 
A. 
Q. 

A. 
Q. 

A. 
[ ... ] 
Q. 

A. 

If you look under public info, see about two - two stars 
halfway through the document, then it says: There has been-­
Uh-huh 
-it says: There has been concern about subwater in Jefferson 
County; however, this home has not had sub issues and to 
give the buyer peace of mind builder will install a leaching 
system around the home and provide a one-year warranty on 
construction. 
Where did you obtain that information? 
Where did I obtain the information? 
Yes, it says in here: This home has not had any sub issues. 
Conversations with the builder. 
Okay. As well as this builder will install a leaching system 
for peace of mind, would that have also come from the 
builder? 
Through discussions we both had. 
And by "the builder" would those have been conversations 
with Robert Shippen? 
Yes. 

[ .. ] anything written in the private information, that would 
have been written by you upon information you obtained from 
Robert Shippen; is that correct.? 
Correct. 

!d. at pp. 38:11 - 40-18. See also Id. at pp. 51 :20 - 52:20. 

On or about September 1 - 4, 2006 (Labor Day Weekend), less than a month after listing the 

house, sub-water emerged from a test hole near the basement area, flooded the area around outside 

of the basement, and eventually rose into the basement of the subject real property to a depth of 

approximately I - 2 inches-a fact Robert Shippen personally witnessed. Robert Shippen Depo. Tr. 

p. 134: 15 - 136:9; Affidavits of Eric and Amy Geisler. After observing the flooding, Robert Shippen 

then told his wife, JOIja Shippen that the house had flooded. Jorja Shippen Depo. Tr. p. 25:2-13. 

Prior to the sale of the residence, Robert Shippen also told his son that the basement of the subject 

real property had flooded from sub-water. Affidavit of Weston S. Davis, Ex "D" Nicholas Shippen 

Depo. Tr. pp. 22:18 - 23:22. 
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However, during the entire time the subject real property was listed for sale, neither Robert 

nor JOlja Shippen contacted Dave Chapple to notify him that the information in the MLS listing was 

untrue or that the house had flooded. Chapple Depo. Tr. pp. 41 :23 - 42:5; Jorja Shippen Depo. Tr. 

p. 32:21 - 33: 1. The language regarding the sub-water was never removed from the MLS listing. 

Chapple Depo. Tr. at pp. 49: 13 - 50:5. Mr. Shippen was aware that he could change the MLS 

listing-he filled out a change form on January 2, 2007 to extend the expiration date of his listing. 

Id. p. 43:17 - 44: 10, Ex "20", p.3. He did not do so with regard to the sub-water statements. 

In about late May/early June of 2006, Shawn and Shellee Goodspeed, then residents of 

Tennessee, began looking at properties to purchase in Eastern Idaho. Shawn Goodspeed Depo. Tr. 

p. 4:22 - 5:5. They obtained a copy of the MLS listing for the subject real property from their realtor 

shortly before they went to look at the subject real property. Id. at 19: 14-22. At no time during their 

walk throughs of the subject real property did Robert Shippen or his real estate agent notify the 

Goodspeeds that the subject real property had flooded. Id. at 23: 17-25. The Goodspeeds relied on 

the MLS representation; they did not want to even consider houses that had flooded. Id. 

In fact, during the walk through when Robert Shippen was present, he told them that the 

leaching system was merely a precautionary measure in the event of a fast snow melt or rain running 

back toward the residence's back porch. AffidaVits of Shawn and Shelfee Goodspeed. The 

Goodspeeds who are not from Jefferson County, Idaho, relied on the representations of the sellers. 

Id. 

The Shippcns understood that the Goodspeeds were going to reside at the subject real 

property as their primary residence and that there was no notice in the contract for sale that notified 

the Goodspeeds that the house would not be of quality construction. Robert Shippen Depo Tr. p. 

159: 14-21; Jorja Shippen Depo Tr. p. 30:24 - 31: 19. Robert Shippen has conceded that subwater, 
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while it may not affect the structural integrity ofthe home, impedes livability. Robert Shippen Depo 

Tr. p. 102:23 - 103:5. 

Due to the Shippens misrepresentations and failure to correct the same, the Goodspeed are 

now the victims of fraud, confined to a house that frequently floods which impedes the habitability 

of the house. 

ARGUMENT 

Plaintiffs are entitled to an amendment of their complaint to include a claim for punitive 

damages because there is a reasonable likelihood that they will be able to prove sufficient facts at 

trial to establish an award of punitive damages. Under Idaho law a court must allow an amendment 

to the pleadings to state a prayer for punitive damages if: 

... the moving party has established at such hearing a reasonable likelihood of 
proving facts at trial sufficient to support an award of punitive damages. 

Seininger Law Office ,P.A. v. North Pacific Ins. Co., 145 Idaho 241, 249,178 P.3d 606, 614 (2008); 

citing 1. C. § 6-1604(2). 

Further, "[i]t is well established in [the State of Idaho] that punitive damages may be 

awarded when the Defendant has committed fraud." Umphrey, 106 Idaho at 710, 682 P.2d at 1257. 

Accord Walston v. Monsumental1nsurance Co., 129 Idaho 211, 923 P.2d456 (1996). "Additionally, 

exemplary damage awards are appropriate when the defendant is engaged in deceptive business 

practices operated for profit posing danger to the general public." Id. In this case, Defendants 

committed fraud by misrepresenting the prior sub water history on the subject real property in an 

effort to cause a sale. As a result, Plaintiffs have alleged numerous counts of fraud: (1) Fraudulent 

Concealment ofa Known Defect; (2) Fraudulent Misrepresentation ofa Known Fact; and (3) Fraud 

in the Inducement. 
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Amending for punitive damages requires a showing of (1) a bad act and (2) a bad state of 

mind. Id. 

A. Robert and Jorja Shippen Committed a Bad Act/Omission. 

With regard to showing a bad act/omission, the movant must show that "the defendant acted 

in a manner that was an extreme deviation from reasonable standards of conduct, that the act was 

perfonned by the defendant with an understanding of or disregard for its likely consequences." Id. 

145 Idaho at 250, 178 P.3d at 615. 

In this case, Robert and JOIja Shippen understood that they were undertaking the building 

of a residence intended for human habitation. They were both aware of the long sub-water history 

in Jefferson County; not only in the surrounding area, but also in the subdivision where they built 

the residence. Prior to construction, they did not hire experts to assess an excavation depth. Robert 

Shippen was apparently concerned enough about the sub-water in the area that he dug a test hole by 

the walk out basement to watch the sub-water. Before listing the house, Robert Shippen was aware 

of standing sub-water rising from one of his test holes by the basement, which he acknowledged in 

his conversation with Dan Fohrenck. Despite this notice, Robert Shippen supplied the following 

infonnation to his realtor for purposes of marketing the subject real property still to the general 

public on the multiple listing service: 

PUBLIC INFO: '" ** THERE HAS BEEN CONCERN ABOUT SUB WATER 
IN JEFFERSON COUNTY, HOWEVER THIS HOME HAS NOT HAD SUB 
ISSUES AND TO GIVE THE BUYER PEACE OF MIND BUILDER WILL 
INSTALL A LEACHING SYSTEM AROUND HOME AND PROVIDE 1 YEAR 
WARRANTY ON CONSTRUCTION** 
PRIV ATE INFO: There has been some concerns about sub water in Jefferson 
County. This particular home has never had sub issues but to give the buyer peace 
of mind the builder is going to install a leaching system with a drainage field from 
the east side to the west side of the home to prevent the possibility of there every [sic] 
being any sub issues. 
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During Labor Day Weekend of 2006, less than a month after the MLS listing was posted, 

Robert Shippen personally witnessed the subject real property's basement flood from sub-water. 

Robert then told Jorja and his son about the sub-water flooding. Despite Robert's existing 

representations in the MLS listing, neither he nor JOlja ever contacted Dave Chappel to amend the 

MLS listing to disclose the sub-water flooding. The only change Robert Shippen requested after the 

fact of the flooding was to extend the listing date. Robert, who was personally present during the 

Goodspeed walk through, further failed to disclose the fact of the flooding to the Goodspeeds, who 

were relying on the representations made in the MLS listing and instead stated the true purpose of 

the system was to protect against snow melt and rain. 

Robert and Jorja Shippen failed to disclose the flooding and subwater issues known to them. 

Furthermore, their affirmative representation to the public regarding the sub-water was false. Listing 

a property as something it is not is a deviation from reasonable standards of conduct. 

Due to the fact that sub-water in a basement impedes liveability, Robert and JOlja Shippen 

acted with an understanding or disregard for the likely consequences of the misrepresentation. 

As a result of this failure to inform the Goodspeeds, the Goodspeeds now live in a residence 

that frequently floods and is therefore not fit for human habitation. 

B. Robert and Jorja Shippen Had a Bad State of Mind. 

Again, to amend for punitive damages, the moving party must also show a "bad state of 

mind." In showing a bad state of mind, the movant must show "the defendant acted with an 

extremely harmful state of mind, whether or not that state be termed 'malice, oppression,fraud, or 

gross negligence'; 'malice, oppression, wantonness'; or simply 'deliberate orwillful.'" Umphrey v. 

Sprinkel, 106 Idaho 700, 710, 682 P.2d 1247, 1257 (1983); Doe v. Cutter Biological, 844 F. Supp. 

602,610 (D. Idaho 1994) (citations omitted). 
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Considering Robert and JOIja Shippen's prior knowledge of sub-water in the area, coupled 

with the warning from Paul Jenkins, Daniel Fohrenck, and with Robert Shippen's personal 

observations of the sub-water problem on the property before it was sold, the affinnative MLS 

statement claiming the property had not had any sub-water issues was a direct misrepresentation. 

In light of the clear contrast between the knowledge held by the Shippens and the statement made 

to the public on the MLS listing, such MLS statements could not be made in good faith, but instead 

could only be made fraudulently, with deliberateness, or with extremely gross negligence. 

Furthennore, in light ofthe Labor Day flooding of2006, less than one month after the MLS 

listing was made but nearly ten months before the time the house was sold, the Shippen's failure to 

update this listing to the public and to the Goodspeeds further conveys fraudulent intent, 

deliberateness, and extremely gross negligence. Such is especially the case where Robert Shippen 

was familiar with the process for filling out an MLS change fonn request some seven (7) months 

prior to the sale to extend the expiration date of the sale, but he failed to do so with regard to the 

disclosing the flood and sub-water. 

The Shippens knew the statements in the MLS listing were false at the time they were made 

and shortly thereafter. They therefore acted with a bad state ofmind in not only misrepresenting the 

sub-water on the property, but also in refraining from modifying their misrepresentation after the 

house flooded. 

CONCLUSION 

In light of the foregoing, Plaintiffs respectfully request that this Court grant leave for 

Plaintiffs to amend their complaint to include a claim for punitive damages. 
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DATED this n day of September, 2010. 

1;tt\;/-2----~--
WESTO~::;::::"'" 

CERTIFICATE OF SERVICE 

I hereby certify that I served a true copy of the foregoing document upon the following this :n day of September, 2010, by hand delivery, mailing with the necessary postage affixed thereto, 
~ 

facsimile, or overnight mail. 

Robin D. Dunn 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, ID 83442-0277 

L:\wsd\- Chcnts\741 1.1 Goodspeed\Mot.Punitive,Damages.Memo,wpd 

0ailing 
[ ] Hand Delivery 
[ ] Fax 
[ J E-Mail 
[ ) Overnight Mail 
[ ] Courthouse Box 
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WESTON S. DAVIS (LS.B. # 7449) 
NELSON HALL PARRY TUCKER, P.A. 
490 Memorial Drive 
Post Office Box 51630 
Idaho Falls, Idaho 83405-1630 
Telephone (208) 522-3001 
Fax (208) 523-7254 

Attorneys for Plaintiff 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and 
SHELLEE BETH GOODSPEED, husband and : 
wife, . 

Plaintiffs, 

vs. 

SHIPPEN CONSTRUCTION, INC., an Idaho 
corporation, ROBERT and JORJA SHIPPEN, 
husband and wife, ROBERT and JORJA 
SHIPPEN, dba SHIPPEN CONSTRUCTION, 
ROBERT SHIPPEN, an individual, and 
MARRIOTT HOMES, LLC. 

Defendants. 

ST ATE OF IDAHO ) 
: ss. 

County of Bonneville ) 

Case No.: CV-09-015 

AFFIDAVIT OF DANIEL 
FOHRENCK 

DANIEL FOHRENCK, being duly sworn upon oath, deposes and says as follows: 

1. I am the owner of Xcel Construction, LLC. 

2. I was hired to do the framing work on Lot 7, Block 2, Woodhaven Creek Estates, 

Jefferson County, Idaho (hereinafter "the subject real property") in the year 2006. 
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3. In June and July of 2006, I was framing the residence on the subject real property 

when I noticed standing sub-water by the basement patio. 

4. I approached Robert Shippen and told him about the standing sub-water problem. 

5. Mr. Shippen said he already knew about it and that he was going to install a sub-pump 

to prevent the sub-water from being an issue to the homeowner. 

DATED this2+- day of September, 2010 

~-~HRENCK 
SUBSCRIBED and SWORN TO before me this 01, day of September 20 I O. 

'J/~ fL 
,~. 

CERTIFICATE OF SERVICE 

I hereby certify that I served a true copy of the foregoing document upon the following 
this ,;;)6 day of September, 20 10, by hand delivery, mailing with the necessary postage affixed 
thereto, facsimile, or overnight mail. 

Robin D. Dunn 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, ID 83442-0277 

;:p::pMailing 
[ ] Hand Delivery 
[ ] Fax 
[ ] E-Mail 
[ ] Overnight Mail 
[ ] Courthouse Box 

WESTON S. DAVIS 
L:lwsdl- Clientsl74 I 1.1 GoodspeedIMot.Punitive.Damages.(Aftidavit - Fohrenck).wpd 
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WESTON S. DAVIS (I.S.B. # 7449) 
NELSON HALL PARRY TUCKER, P.A. 
490 Memorial Drive 
Post Office Box 51630 
Idaho Falls, Idaho 83405-1630 
Telephone (208) 522-3001 
Fax (208) 523-7254 

Attorneys for Plaintiff 

FILED 

SEP 2 9 diJ~O 
I 

JEFFERSON CO. MAGISTRATE 
DISTRICT COURT 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and I 

SHELLEE BETH GOODSPEED, husband and I 

'c I 
WIle, ~ 

I 
I 

Plaintiffs, : 

vs. 

SHIPPEN CONSTRUCTION, INC., an Idaho 
corporation, ROBERT and JORJA SHIPPEN, 
husband and wife, ROBERT and JORJA 
SHIPPEN, dba SHIPPEN CONSTRUCTION, 
ROBERT SHIPPEN, an individual, and 
MARRIOTT HOMES, LLC. 

Defendants. 

STATEOF ____ _ ) 
: ss. 

County ) 

Case No.: CV-09-015 

AFFIDAVIT OF WILLIAM 
SHAWN GOODSPEED IN 
SUPPORT OF MOTION TO 
AMEND FOR PUNITIVE 
DAMAGES 

-

fl1 

WILLIAM SHAWN GOODSPEED, being duly sworn upon oath, deposes and says as 

follows: 

1. I am one of the Plaintiffs in the aforementioned matter. 

AFFIDAVIT OF WILLIAM SHAWN GOODSPEED IN SUPPORT 
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2. Prior to purchasing Lot 7, Block 2 Woodhaven Creek Estates, Jefferson County, 

Idaho (hereinafter "the subject real property") I resided with my wife and family in 

Tennessee. 

3. I am not from Jefferson County, Idaho. 

4. During the walk throughs of the subject real property when Robert Shippen was 

present, he told us that the leaching system was merely a precautionary measure in 

the event of a fast snow melt or rain running back toward the residence's back porch. 

5. At no time prior to our purchase of the subject real property did Mr. Shippen ever 

disclose to me that the subject real property had actually had sub-water issues or 

flooding. 

6. I therefore relied on the representations in the MLS listing that the house had not had 

any sub-water issues and on Mr. Shippen's representations that the purpose of the 

sump pump was to prevent snow melt and rain from running into the basement. 

DA TED this).3 day of September, 2010 

WILLIAM SHAWN GOODSPEED 

SUBSCRIBED and SWORN TO before me this~3 day of September 2010. 

CONNIE SHEFFER 
Notary Puhlic 
Stale Of Utah 

,ommission Expires 01·09·2012 
COMMISSION NO. 572422 

~ NOTARYPUBL;~ 
Residing at~1 ~ 
My Commission Expires:C20/Cih 

AFFIDAVIT OF WILLIAM SHAWN GOODSPEED IN SUPPORT 
OF MOTION TO AMEND FOR PUNITIVE DAMAGES - 2 
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CERTIFICATE OF SERVICE 

..J)1ereby certify that I served a true copy of the foregoing document upon the following 
this .d day of September, 2010, by hand delivery, mailing with the necessary postage affixed 
thereto, facsimile, or overnight mail. 

Robin D. Dunn 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, ID 83442-0277 

XMailing 
[ ] Hand Delivery 
[ ] Fax 
[ ] E-Mail 
[ ] Overnight Mail 
[ ] Courthouse Box 

~==~~ 
~S.DAVIS 

L:\wsd\- Clients\741 1.1 GoodspeedlMot.Punitive.Damages.(Affidavit - Shawn).wpd 
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WESTON S. DAVIS (J.S.B. # 7449) 
NELSON HALL PARRY TUCKER, P.A. 
490 Memorial Drive 
Post Office Box 51630 
Idaho Falls, Idaho 83405-1630 
Telephone (208) 522-3001 
Fax (208) 523-7254 

Attorneys for Plaintiff 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and 
I 

SHELLEE BETH GOODSPEED, husband and ~ 
• c: I 

WIle, ~ 

Plaintiffs, 

vs. 

SHIPPEN CONSTRUCTION, INC., an Idaho 
corporation, ROBERT and JORJA SHIPPEN, 
husband and wife, ROBERT and JORJA 
SHIPPEN, dba SHIPPEN CONSTRUCTION, 
ROBERT SHIPPEN, an individual, and 
MARRIOTT HOMES, LLC. 

Defendants. 

STATE OF IDAHO ) 
: ss. 

County of _____ _ ) 

I 
I 

Case No.: CV-09-015 

AFFIDAVIT OF SHELLEE 
GOODSPEED IN SUPPORT OF 
MOTION TO AMEND FOR 
PUNITIVE DAMAGES 

SHELLEE GOODSPEED, being duly sworn upon oath, deposes and says as follows: 

1. I am one of the Plaintiffs in the aforementioned matter. 

2. Prior to purchasing Lot 7, Block 2 Woodhaven Creek Estates, Jefferson County, 
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Idaho (hereinafter "the subject real property") I resided with my husband and family 

in Tennessee. 

3. I am not from Jefferson County, Idaho. 

4. During the walk throughs of the subject real property when Robert Shippen was 

present, he told us that the leaching system was merely a precautionary measure in 

the event of a fast snow melt or rain running back toward the residence's back porch. 

5. At no time prior to our purchase of the subject real property did Mr. Shippen ever 

disclose to me that the subject real property had actually had sub-water issues or 

flooding. 

6. I therefore relied on the representations in the MLS listing that the house had not had 

any sub-water issues and on Mr. Shippen's representations that the purpose of the 

sump pump was to prevent snow melt and rain from running into the basement. 

DATED this J~ day of September, 2010 

. ."" 
--1rt~~~ .~H EBE OD D 

'--.. .... 

SUBSCRIBED and SWORN TO before me this ~ day of September 2010. 

Residing at:-=·::L..L!.~~~--'-~~T-_-=-_ 
My Commission Expires:_--=--'---4--"""'''''-'--=--1-_ 

AFFIDA VIT OF SHELLEE GOODSPEED IN SUPPORT 
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CERTIFICATE OF SERVICE 

r hereby certifY that I served a true copy of the foregoing document upon the following 
this ~ day of September, 2010, by hand delivery, mailing with the necessary postage affixed 
thereto, facsimile, or overnight mail. 

Robin D. Dunn 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, ID 83442-0277 

~ailing 
[ ] Hand Delivery 
[ ] Fax 
[ ] E-Mail 
[ ] Overnight Mail 
[ ] Courthouse Box 

~~ 
L:\wsd\- Clieots\74 1 1.1 Goodspeed\Mot.Punitive.Damages.(Affidavit - Shellee).wpd 
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WESTON S. DAVIS, ESQ (ISB No. 7449) 
NELSON HALL PARRY TUCKER, P.A. 
490 Memorial Drive 
Post Office Box 51630 
Idaho Falls, Idaho 83405-1630 
Telephone (208) 522-3001 
Fax (208) 523-7254 

Attorneys for Plaintiff 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
ST A TE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and . 
SHELLEE BETH GOODSPEED, husband and I 

.... I 
M~ i 

Plaintiffs, 

vs. 

SHIPPEN CONSTRUCTION, INC., an Idaho 
corporation, and ROBERT and JORJA 
SHIPPEN, husband and wife, 

Defendants. 

STATE OF ItJl9-Itv ) 
: ss. 

County of 13/)"'N.E?tJ/~ 

I 

Case No.: CV-09-015 

AFFIDAVIT OF ERIC GEISLER 

ERIC GEISLER, being first duly sworn upon oath, deposes and states as follows: 

1. I am of sound mind to testify and make the following statements based upon my 

personal recollection and knowledge of the facts herein stated. 

2. I reside at 324 N. 3718 E., Rigby, Idaho 83442 and am married to Amy Geisler. 

3. I am a neighbor of the plaintiffs, Shawn and Shellee Goodspeed, who reside at 

AFFIDA VIT OF ERIC GEISLER - 1 



~, 319 N. 3709 E. , Rigby, ID 83442, hereinafter the "Subject Real Property". 

4. I moved with my family into our present residence in May of 2006. Our house 

was the second house built in the neighborhood. 

5. Because we my wife and I were made aware of sub-water issues in the area, we 

would occasionally monitor other construction properties and excavation sites in the subdivision 

to see if we could observe the height of the water table. We were concerned water would enter 

our residence. 

6. One day in the late summer or early fall of2006, I drove past the subject real 

property and noticed a mend of mine working on the subject real property. I stopped to talk to 

him. 

7. At that time, the subject real property was nearing completion (foundation poured, 

house framed, basement sheet rocked, house partially to mostly sided). There were still piles of 

dirt around the house from the excavation of the foundation of the house and the land had not 

been graded. 

8. As I was talking to my friend, I noticed that a basement patio had been roughly 

excavated for the subject real property, about six inches below the concrete floor line ofthe 

basement. I was able to observe partially the foundation of the subject real property through the 

excavated hole. 

9. In the excavated hole, I saw water standing below the level ofthe concrete 

basement pad. The water was touching the foundation ofthe house. At that time, the water 

appeared to be three (3) or four (4) inches shy of reaching the level where water would enter the 

subject real property. The water had not entered the house at that time. 
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10. Do to my concern about the water table effecting my own house, I continued to 

watch the water at the subject real property over a period of a couple of weeks, to see if the water 

level continued to rise. The water remained and was gradually rising. 

11. One day, about two weeks after I initially noticed the ground water, my wife, 

Amy, and I were driving around the subject real property on a four wheeler. As we circled 

around the back ofthe house, I again saw the ground water standing in the excavated hole. 

12. Additionally, by that time, the water level had risen over the foundation and 

covered the basement porch area. 

13. I then noticed a glare through a window pane of the basement door. 

14. I approached an open window ofthe subject real property and observed that there 

was water inside the basement of equal level as the water outside. I leaned into the window and 

stuck my finger into the water on the floor of the basement to see how deep the water was. By 

the time my finger touched the concrete floor in the basement, the ground water came up to my 

second knuckle. I therefore estimate the water was one and a half (1 Y2) to two (2) inches deep at 

the time I stuck my finger in the water. 

15. My wife and I then left the house, and I immediately called Robert Shippen's son, 

Nick Shippen, who was working for his dad at the time. I knew Nick because both Nick and I 

lived in the boundaries for the same church ward. I told Nick there was water in the basement of 

the house his Dad was building across from my residence and that he should come look at it. 

16. Nick stated that his father, Robert Shippen, was out oftown on vacation. Shortly 

thereafter, Nick's truck showed up at the subject real property. I did not talk to Nick about the 

flood water after Nick left. I am not aware, what steps, if any were taken to remove the water. 
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17. The aforementioned occurrences were the only incidents of flooding inside the 

residence I personally observed on the subject real property prior to the Goodspeed's purchase of 

the subject real property. 

18. Approximately two months after the Goodspeeds moved in, I told them to watch 

the basement because it had flooded before. The Goodspeeds appeared to be shocked by the 

news of my statement about the flooding .. 

DATED this ~ day of January, 2010 

ERIC GEISLER 

SUBSCRIBED AND SWORN to before me this /;1 day of January, 2010. 
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V!tn i. 77/tweg~ 
Notary Public 
Residing at: ~tt;<? v, I D . 
Commission expires: ,I! 
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CERTIFICATE OF SERVICE 

I hereby certify that I served a true copy of the foregoing document upon the following 
this -Ii$. day of September, 2010, by hand delivery, mailing with the necessary postage affixed 
thereto, facsimile, or overnight mail. 

Robin D. Dunn 
P.O. Box 277 

~ailing 

477 Pleasant Country Lane 
Rigby, ID 83442-0277 

L:\wsd\- Clients\74 1 1.1 Goodspeed\Affidavit (Eric Geisler).wpd 
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[ ] Hand Delivery 
[ ] Fax 
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WESTON S. DAVIS, ESQ (lSB No. 7449) 
NELSON HALL PARRY TUCKER, P.A. 
490 Memorial Drive 
Post Office Box 51630 
Idaho Falls, Idaho 83405-1630 
Telephone (208) 522-3001 
Fax (208) 523-7254 

Attorneys for Plaintiff 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 

WILLIAM SHAWN GOODSPEED and . 
SHELLEE BETH GOODSPEED, husband and I 

• +: I 
Wl~ i 

Plaintiffs, 

vs. 

SHIPPEN CONSTRUCTION, INC., an Idaho 
corporation, and ROBERT and JORJA 
SHIPPEN, husband and wife, 

Defendants. 

STATE OF //JJ9ttv ) 
: ss. 

County of f3IAJN.ev/~ 

I 

Case No.: CV-09-01S 

AFFIDAVIT OF AMY GEISLER 

AMY GEISLER, being first duly sworn upon oath, deposes and states as follows: 

1. I am of sound mind to testify and make the following statements based upon my 

personal recollection and knowledge of the facts herein stated. 

2. I reside at 324 N. 3718 E., Rigby, Idaho 83442 and am married to Eric Geisler. 

3. I am a neighbor of the plaintiffs, Shawn and Shellee Goodspeed, who reside at 
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319 N. 3709 E. , Rigby, ID 83442, hereinafter the "Subject Real Property". 

4. I moved with my family into our present residence in May of2006. Our house 

was the second house built in the neighborhood. 

5. One day, about two weeks after my husband initially noticed the ground water, he 

and I were driving around the subject real property on a four wheeler. As we circled around the 

back of the house, I saw ground water standing in an excavated hole for a basement patio. 

6. By that time, the water level had risen over the foundation and covered the 

basement porch area. 

13. I then noticed a glare through a window pane of the basement door. 

14. I approached an open window of the subject real property with my husband and 

observed that there was water inside the basement of equal level as the water outside. I then 

observed Eric lean into the window and stick his finger into the water on the floor of the 

basement to see how deep the water was. By the time his finger touched the concrete floor in 

the basement, the ground water came up to his second knuckle. I therefore estimate the water 

was one and a half (1 Yz) to two (2) inches deep at the time Eric stuck his finger in the water. 

15. The aforementioned occurrence was the only incident of flooding inside the 

residence I personally observed on the subject real property prior to the Goodspeed's purchase of 

the subject real property. 

DATED this ~ day of January, 2010 
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SUBSCRIBED AND SWORN to before me this ~~ day of January, 2010. 
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Notary Public 
Residing at: f(2.eY.-6 M V / D . 
Commission expires: /I /2-~ jl S' 



CERTIFICATE OF SERVICE 

..J)1ereby certify that I served a true copy of the foregoing document upon the following 
this.l:t1l. day of September, 2010, by hand delivery, mailing with the necessary postage affixed 
thereto, facsimile, or overnight mail. 

Robin D. Dunn 
P.O. Box 277 

.J>«Mailing 

477 Pleasant Country Lane 
Rigby, ID 83442-0277 
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[ ] Hand Delivery 
[ ] Fax 
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[ ] Courthouse Box 
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