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GENERAL ISSUES ON APPEAL

1. Did the Court err by granting a new trial on the issue of “Breach of implied warranty
of habitability” which set aside the jury verdict on this isolated count in the Plaintiffs’ Third
Amended Complaint?

2. Did the District Court err in granting a new trial on the basis of stating that the jury
should have been instructed regarding disclaimer of the implied warranty of habitability,
and that Plaintiffs were entitled to a new trial on their breach of implied warranty of
habitability claim?

3. Attorneys’ fees and costs should be awarded to the Appellant at trial and on appeal.

STATEMENT OF THE CASE

LEGAL EVENTS

Plaintiffs’ filed their first complaint (Vol. 1, pp. 2-9) in this matter on or about
January 5, 2009 against Defendants, alleging breach of express warranty, breach of implied
warranty, breach of implied covenant of good faith and fair dealing, fraudulent concealment
of known defect, fraudulent misrepresentation of known fact and unjust enrichment.

On or about September 11, 2009, Plaintiffs filed their motion to amend complaint (R.
Vol. 1, p. 156).

On or about October 9, 2009 Plaintiffs filed their amended complaint (R. Vol. 1, p.
205). The September 2009 amended complaint added Defendant, Matriott Homes, LLC.

Plaintiff’s third amended complaint was filed on or about November 4, 2010 (R. Vol.
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3, p. 567a). The amended complaint was allowed after the District Court’s memorandum
decision on a hearing to amend complaint. (R. Vol. III, pp. 560-566)

Defendants filed their pretrial memorandum in support of jury instructions and trial
positions on or about December 28, 2010 (R. Vol. 3, pp. 676-683). Nowhere in Defendants’
pretrial memorandum was the implied warranty of habitability discussed.

On or about January 4, 2011, Plaintiff filed its objection to Defendants’ requested jury
instructions (R. Vol. 4, pp. 786-792). Nowhere in Plaintiffs’ objection to Defendants’
requested jury instructions is any discussion made of nor is a proposed jury instruction
made regarding any breach of warranty of habitability.

FACTUAL EVENTS

A jury trial was had in this matter. The relevant testimony on the issue of warranty of
habitability is set forth from the trial transcript to show that the trial court committed error
in its interpretation and memory of the facts at trial. (The trial court did not have a written
transcript and relied upon personal notes and memory.) In particular, the real estate
contract submitted by the plaintiff to the defendants, via realtors, contained a paragraph on
the habitability issue which will be discussed in this brief. Itis clear the trial court could not
vividly recall the testimony considered by the jury.

Plaintiff, William Shawn Goodspeed, testified as follows during direct examination:

Q. Did you intend to inhabit this home as your primary tesidence?

A. Yes.

Q. And did you request a warranty on this property?

(3]
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trial:

A. Yes, we requested a standard one year builder’s warranty.

Q. Would you please turn to Exhibit Number 3? Do you recognize this
document?

A. Yes. It’s the sales — purchase and sales agreement from the transaction.
Q. Okay. Did you write every word in that purchase and sale agreement?

A. No. this is, as I understand, kind of a cookie cutter form used for these
type of documents.

(Transcript p. 13, 1. 20-25; p. 14, 11. 1-2)

Plaintiff, W. Goodspeed further testified on direct examination:
Q. Okay and did you sign this purchase and sale agreement?
A.Yes I did.

Q. And then did you give it to your agent to convey to the seller?
A. Yes, I did.

(Tr., p. 15, 1. 21-25; p. 16 1. 1.)

Plaintiff testified as to the status of occupancy of the home as of the time of

Q. So you’re living in the home in Jefferson County, Idaho, at this time?
A. Yes, it’s my primary residence. I work out of town.

Q. Does your wife live in this home at the current time?

A. Yes, she does. (Tt., p. 53, 1. 2025; P. 54, 1. 1)(emphasis added).

Plaintiff offered further evidence that he and his family continued to reside in

the home in question as of the time of trial:

Q. Is your son currently residing in the home in Jefferson County?

APPELLANTS’ BRIEF 3



A. Yes, he is.

Q. So he’s habitating in that home or living in that home; correct?

A. Yes.

Q. And your family is living in that home; correct?

A. That’s our primary residence, yes.

(Tr., p. 54, 11. 13-21) (emphasis added).

Plaintiff, William Goodspeed testified that he had hired a realtor to represent
his interests, and testified regarding his reading and signing of the Purchase and Sale
Agreement:

Q. You hited a tealtor out here. What was his name?

A. Randy Stoor.

Q. Randy S-t-0-o-r; is that correct?

A. That sounds correct. It could be a misspelling of his last name, but I’'m
not ~ Randy Stoor. It could be S-t-o-o-r.

Q. And he worked for Coldwell Banker; is that correct?

A. Yes.

Q. You entered into a contract thar he wrote; is that correct?
A. Yes.

Q. That was Exhibit 3, I believe; is that right?

A. Yes.

(Tr., p. 55, 1. 15-25; p. 56., 1. 1-4)(emphasis added).

Plaintiff, William Goodspeed offered further testimony that the Purchase and
Sale Agreement was prepared by his realtor:

APPELLANTS’ BRIEF 4



Q. By Mr. Dunn: Mr. Goodspeed, the listing agency was Windstar Realty; is
that cotrect?

A.Yes.

Q. And your agent was Randy Stoor, the selling agent; correct?

A. Yes. Well -

Q. And he prepared this purchase and sale agreement; would you not agree?
A. He —yes.

Q. He had it typed at his office and prepared and that was submitted to the
listing agent, Dave Chapple; is that correct?

A. Yes.
(Tr., p. 56., 11. 21-25; p. 57., 11. 1-8).

Plaintiff, William Goodspeed offered testimony that he and his wife, in
addition to signing the Purchase and Sale Agreement, initialed each page of the

Agreement:

Q. Would that be a fair assessment of page one of Exhibit 3? Is that your
initials down there?

A. Yes, they are.

Q. And whose initials appears there, yours and your wife’s? WG and SG?
A. Yes.

(Tr., p. 57. 1. 24-25; p. 58, 1I. 1-4).

Plaintiff William Goodspeed testified that realtor he hired explained the
Purchase and Sale Agreement to him:

Q. Was this Exhibit 3 [Purchase and Sale Agreement] explained to you by
your realtor who you hired?
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A. Yes. (T, p. 58, 1. 8-10). (emphasis added).

Q. And did you agree with all the terms of page one?

A. Yes.

Q. Was this Exhibit 3 explained to you by your realtor who you hired?

A. Yes.

Q. On page two, we’ll go through it a little bit here, is, basically, going
through once again dates and times, but your listing broker, once again he
puts his name up at the top, Randy Stoor; correct?

A. Correct.

Q. And then at the bottom what I’m trying to point out a little bit is the date
of 06/17. Can you see that right there?

A. Yes.

Q. That’s when you signed it, so it was June 17, of ’07 you made this offer to
Mr. and Mrs. Shippen; correct?

A. Correct.

Q. Now page three, I think, is really important.

THE COURT. Before you go on, 'm not sure if it’s critical or not, but ’m
questioning from what I have whether that’s correct. It looks like page two

has his signature and his wife’s signature as the buyers on 06/16, and the
sellets on 06/17.

MR. DUNN. That’s correct, your Honor. Let me go back to that, because I
don’t want to deceive anyone.

Q. by Mt. Dunn: Let me get down to the bottom. There’s the Goodspeeds
06/16. I’m sorry Mr. Goodspeed. I got a little ahead of myself 06/16 of ’07.

And then the Shippens on, at least it’s R.S. I assume that stands for Robert
Shippen right there on 06/17; is that your understanding?

A. Yes.

APPELLANTS’ BRIEF 6



Q. So June 16" and 17" was the document come into being; is that correct?

A. Yes.

Q. No on page three is where your realtor makes some — it has a place for him
on this document to make some reptresentations. That would be under

paragraph four, Other Terms and Conditions, right?

A. Yes.
(Transcript p. 55, Il. 15-25; pp. 56-59)

Q. Now we get to the key of this whole case that the jury is concerned — is
going to be concermned with. Builder to complete and — to complete a
drainage /leach system. That was part of yout terminology; cotrect? To
complete a drainage/leach system around home. Then it has in parenthesis,
walkout basement area. That was added by yout realtor; correct?

A. It was added because it was listed in the MLS listing.

Q. But it was added by yourt realtor; correct? A. After review of the MLS
listing.

Q. It was added by your realtor; correct?

A. Cotrect.

Q. And it was added by you; correct?

A. Correct.

Q. And then it talks about mirrors, main bathroom, TVs, other things. You’re
not claiming any problem except, the drainage/leach system around home
(walkout basement area); correct?

A. ’m confused. Can your repeat the question?

Q. Sure. The basis of your lawsuit is the builder to complete a drainage/leach
system around home walkout basement area; correct?

A. No, the basis for my lawsuit is the known fact that this house had been
flooded before I bought it was not disclosed to me.

APPELLANTS’ BRIEF 7



Q. Okay. Then this particular item right here, and we’ll get to what you want
to tell the jury. I understand you want tot tell the jury things, but listen to my
prior question. Are you claiming that the builder did not complete a
drainage/leach system around the home (walkout basement area)? Are you
claiming that did not occur?

A. No.

Q. Your saying that it did occur? It was there?

A. Yes.

Q. And you actually saw it being installed; didn’t you?

A. Yes.

Q. And you actually talked to Bob Shippen when it was being installed.
A.Yes.

Q. And you saw him and his other workers installing that through their
efforts; correct?

A. Yes.
Q. And you saw that it had wiring that came from the house; correct?
A. Yes.

Q. And maybe,-- I’'m just asking this question — maybe you saw that the
pump system did drain out through various pipes. Did you see that?

A. Yes.

Q. And do you recall Mr. Shippen telling you that there had been a water
problem in the home previously when you viewed this leaching system?

(Transcript p. 63 11. 16-25; pp. 64, 65)

MR. DUNN: I’'m going through the contract to determine what he could or
could not do.

APPELLANTS’ BRIEF 8



THE COURT: Over -- MR. DAVIS: We-re not alleging that there’s —

THE COURT: The objection is sustained. Has to have more relevance than
simply being in the document.

Q. by Mt. Dunn: You understood the document; correct?
A. Yes.

Q. Well let me go back to that page right at the bottom. Itsays: You are
advised, you are advised to consult with any general contractor subject to
Idaho Code 5-25. Did you do that?

A. Can you ask the question again?

Q. It says, you are advised to consult with any general contractor subject to
Idaho Code Section 5-525. Did you consult with a general contractor?

MR. DAVIS: Objection, again, Your Honor, as to relevance. This section is
talking about mechanics liens and the like. I believe that’s a disclosure
statement as to whether or not there are liens on the property. I don’t believe
that’s relevant to this case.

MR. DUNN: It says regarding the general contractor disclosure statement.

MR. DAVIS: Right. Your Honor, I withdraw my objection. I didn’t see that
language —

Q. So did you consult with a general contractor prior to purchasing this
property?

A. No. (Transcript p. 70)

Plaintiff William Goodspeed offered substantial testimony regarding
Paragraph 32 [disclaimer of warranties] of the Purchase and Sale Agreement:

Q. Now just to make certain everybody understands, you had your own

ptivate broker who worked for you, and he was agent for you. That was Randy
Stoor; correct?

A. Yes.

APPELLANTS’ BRIEF 9



Q. And that’s disclosed, so there’s no misunderstanding that you didn’t have
your own private real estate agent to advise you and walk through this
document with you; correct?

A. Correct.

Q. And it also indicates that the sellers had their own independent real estate
agent, Dave Chapple; correct? Doesn’t say that. I’'m adding a little bit. Dave
Chapple was their real estate agent; cotrect?

A. Yes.

Q. So both of you had real estate agents; is that correct?

A. Yes.

Q. Now this is really significant, so I want you to really pay attention to what
I ask you. Paragraph 32 it says as follows: Entire agreement. This agreement
contains the entire agreement of the parties respecting the matters herein set
forth and supersedes. What does the word supersede mean to you?

MR. DAVIS: Objection. Calls for legal conclusion.

MR. DUNN: I’m just asking what the word supersedes means to him.

THE COURT: Overruled. You may answer.

THE WITNESS: Goes before.

Q. By Mr. Dunn: Supersedes means it overrules everything else; correct?

A. No.

Q. This isn’t subsequent to. It supersedes it, overrules everything; right?

A. No. It means that it is — comes after and includes.

Q. Okay. So we’ll have to have the Court define what the word supersedes
means then. And it says supersedes all prior agreements between the parties

respecting such matters. This agreement supersedes all prior agreements
between the parties; correct?

APPELLANTS’ BRIEF 10



A. That's what it says, yes.

Q. And you signed this document.

A. Yes.

Q. Now this goes on to state: No warranties without — including, without
limitation, any warranty of habitability, agreements or representations not

expressly set forth herein shall be binding upon either party. That’s what it
says; isn’t it?

A. That’s what it says. ¥*¥*

Q. And you signed this document?

A. Yes. I don’t think the intent of this document is to say that I —

MR. DUNN: Objection, non-responsive. I only —

THE COURT: You're both speaking at once. You have to just answer the
question. Your attorney can ask additional questions if he wants, but you
need to answer Mr. Dunn’s question and not become argumentative.
THE WITNESS: Repeat the question?

THE COURT: Yeah. Mr. Dunn, would you ask the question again?

Q. By Mr. Dunn: So this document says no warranties including without
limitation any wartranty of habitability, agreements or representations not
expressly set forth herein shall be binding upon either party. It says that;

doesn’t it?

A. Yes, That’s what it says.

Q. And you signed it; correct?
A. Yes, I did.
Q. And your wife signed it; correct?

A. Yes.

APPELLANTS BRIEF 11




Q. 06/16/07. Is that your signature?

A. I'tesponded yes.

Q. At 1:45 p.m.?

MR. DAVIS: Objection. Asked and answered.
MR. DUNN: That hasn’t been asked.

THE COURT: Overruled.

Q. by Mr. Dunn: And that’s your wife’s signature, Shellie Goodspeed; correct?
A.Yes.

Q. 06/16/ 1:45 p.m.; correct?

A. Correct.

Q. Did you consider this a contract?

A. Yes. (Tr.,, p72, 1. 25- p. 76, 11. 11-12)

Plaintiff, William Goodspeed testified regarding the one-year builder’s
warranty:

Q. And it [Warranty Deed] was recorded in Jefferson County, Idaho; correct?
A. Yes.

Q. And that date was July 7, of ’07 when it was recorded; correct?

A. Yes.

Q. You would agree with me, wouldn’t you, that from July 7% of 2007, until
July 7" of 2008, you had a one-year warranty per your contract and sale
agreement; correct?

A. Yes.

Q. And after that date, you did not have a contractual agreement with Mr.

APPELLANTS’ BRIEF 12



Shippen, with Marriott Homes, with Shippen construction with any entity
after that point in time; correct?

A. No. My opinion is that —

Q. Just contractual that’s all 'm saying. You didn’t have a contract that
extended past one year.

Mr. Dunn: So it was one year, correct?
A. Yes.
(Tr., p. 80., 1. 25 - p. 81. 11. 1-25; p. 82, 1I. 5-6.)

The District Court ruled that the jury had enough evidence before it to rule on
the issue of the warranty of habitability:

Q. Do you believe it ended July 7™ of 2008, as to the contract?
A. T think the warranty of habitability would extend past that one year.

Q. That’s not my question. My question is did it end on July 1, 2008, as far as
the builder’s warranty, per the contract.

A. Yes.

Q. Now do you we need to go back to Exhibit 3 that said there was no
warranty of habitability?

A. Ifyou feel like that'’s necessary.

THE COURT: I don’t. Let’s move along. (Emphasis supplied).

Q. By Mr. Dunn: But you—

THE COURT: You’ve read that three ot four times. The jury will have it, so
let’s move along.

(Transcript p. 82, 11. 7-21). (Emphasis supplied).

Plaintiff, William Goodspeed testified as to the time-frame and the nature of
the “water issues” at the home during the one-year builder’s warranty period:

APPELLANTS” BRIEF 13



Q. Now you indicated that there was flooding in 2007, 2008, and 2009,
correct?

A. Yes.

. Now in 2007, you indicated that there was no flooding inside the home,
but the water level was high outside your yard, correct?

)

In the yard, yes.
Never got in the house in 2007, correct?

That’s correct.

o > o »

. 2008, you said that you had some flooding in the home in September of
2008, correct?

A. That’s correct.

Q. And that’s past the one year we talked about; correct?

A. Correct.

(Tr., pp. 82, 11. 23-25; - p. 83. 11. 1-12).

At trial, Randy Stoor, realtor for the plaintiffs, testified as follows:

Q. by Mr. Davis: Mr. Stoor, would you please state your name for the record?
A. Randy Stoor.

Q. And what is your address?
A. 1 live in Idaho Falls; wotk at Coldwell Banker Eagle Rock at 57 3 Street.

Q. How long have you been a realtor = I’m sorry. You were the realtor for the
Goodspeeds on this property.

A. Thats correct.

Q. How long have you been a realtor?

APPELLANTS’ BRIEF 14



A. Pve been licensed since 1976.
(Transcript p. 109, 1. 12-23)

Q. Now if you would turn to Exhibit 3, Plaintiffs’ Exhibit 3. Do you recognize
this document?

A. Yeah, that’s a standard purchase and sale agreement we use. This is the
offer we made on the property.

Q. ’m sorry. You said that was a standard. Is this a form that’s filled out? A.
It’s a form that’s printed by the state association ot provided, and we fill in the
blanks.

Q. Okay, so kind of a boilerplate type of agreement?

A. Right.

(Transcript p. 118, 1. 1-10)

Stoor further testified:

Q. And now this form that you used, it was prepated by somebody from the
realtors association, I take it?

A. Attorneys hired by the realtor association in Boise.

Q. And you’re probably after this, what, 30 years you are pretty much familiar
with this form.

A. Yes.

(Transcript p. 125, 11. 18-25)

Q. And the language that’s contained in this form.
A. Yes.

Q. As a part of your commission and your job as a realtor, do you go over this
purchase and sale agreement with your client?

A. Yes.
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Q. And you try to explain all of the details of the contract?
A. Yes.

Q. Could I get you to go to paragraph 32.?

A. Okay.

Q. 32, you there?

A. Yes.

Q. Could you silently read that to yourself, and then I want to ask you a few
questions.

A. Okay.

Q. Fairly standard language?

A. Yes.

Q. I’s not hard for you to understand as a realtor; is it?

A. No.

Q. And you think you understand it?

A. T think so.

Q. What does it mean when it says this agreement contains the entire
agreement of the parties respecting the matter set forth and supersedes all

prior agreements? What does that mean?

A. If there had been some oral or written agreements prior to this, this
agreement signed by the parties would supersede or replace it.

Q. And what does supersede mean for us?
A. Basically, it would replace original or prior agreements.

Q. Kind of trumps them, so to speak?
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A. Exactly.

Q. And it’s the final expression of negotiations and people’s intent; correct?
A. Right.

Q. This goes on to state, no more warranties, including without limitation,
any warranty of habitability, agreements or representations not expressly set
forth herein shall be binding on either party; correct?

A. Yes.

Q. What does that mean?

A. Basically, I guess it would say that the — if there were any warranties to be
included in the property or questions about habitability, unless they were
expressed in the document or possibly some subsequent documents, it

wouldn’t be enforceable. This, basically, is replacing any prior.

Q. So if you had some particular concerns or warranties that you wanted in
here, you would probably add an addendum or put it in paragraph 4; correct?

A. Right.

Q. To your knowledge, are there any addendums to this agreement about
warranties?

A. No.
Q. Are there any addendums in this agreement about habitability?
A. No.

Q. There were two addendums, basically, that if I could get you to turn the
next page, basically, extended time. That’s kind of usual; isn’t it?

A. That happens when we can’t get the sellets’ signature and the contract
would have expired unless there is an agreement that we’ve extended that

time period.

Q. Because the agreement expires on a certain date; correct?

APPELLANTS’ BRIEF 17



A. Right.

Q. So this just extended it; right?
A. Right.

Q. Pretty normal in your industry?
A. It happens all the time.

Q. Then on that same addendum goes on the next page you, basically,
corrected the physical address; correct?

A. Right.
Q. Sot that everybody knew which piece of property they were talking about?
A. That’s correct.

Q. do you find this document to be a — signed by the parties a binding
agreement between buyer and seller?

A. Yes.

Q. And, obviously, as a realtor, you want a binding agreement?
A. Certainly, as do the seller and the buyer.

Q. And it’s your job and your profession?

A. Correct

Q. Was the MLS attached as an addendum to this agreement.
A. No.

MR DUNN: That’s all T have.

(Transcript p 125, 1. 18-25; p 126-129)

The respondents may have altered the leaching system which would make
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such system ineffective. The following testimony is persuasive:
Questions to Mr. Shippen:
Q. Now in 2008, was there ever a mention of a wet spot in the middle of his
lawn?
A. He mentioned to me, and I’m not sure of the time, but he said his lawn
was bubbling up. And he said it just happened since the sub-water had come
up. And I couldn’t, for the life of me, figure out what he was talking about.
And so I thought about that that night, trying to figure out what would cause
that, and I realized what I thought it was and was going to tell him the next
time I saw him. The next time I saw him was when he told me he was going
to sue me, and I never did tell him what I thought it was.
Q. And what did you think it was?
A. Where that bubble was a direct line from the pump to where I dug the
trench that I put in the two dump trucks loads of washed gravel. I¢’s probably
about — that line was probably 110, 120 feet long. And I assumed he must
have cut that when he was putting his line in for his sprinkler system. He cut
that line, and so that water never was making it to where it was supposed to,
but it was bubbling up right there.
Q. Why was it important that the water make it to the washed gravel?
A. It would have made it a lot more effective and could have handled — the

size of the gravel I put in there should been able to handle a lot of water.
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(Tt. pp. 278, 11. 1-25; 279, 11. 1-2.).

ADDITIONAL ISSUES ON APPEAL

1. The Appellants request their costs and fees for the lower court
proceedings.

2. The Appellants request their costs and fees on appeal.

ARGUMENT

1. SUMMARY

The facts are straight-forward. The plaintiffs resided in the house that is the
subject in the real estate contract from the time of purchase; and, continued to reside
therein even through trial.

The builder’s warranty was for one (1) year. No problems occurred in the one
(1) year petiod.

Builder was to put in a leaching system. The buyer was present when the
system was placed around the home. The leaching system had no problems during
the one (1) year period. Thereafter, the plaintiff altered and/or failed to maintain and
service the leaching system. (Tt. pp. 278, 1I. 1-25; 279, 1L 1-2.).

The contract was prepared by the plaintiffs. Both the plaintiffs and the
defendants had professional realtors representing their various interests. The
plaintiffs’ realtor worked for over 30 years as a realtor; understood the contract,
EXPLAINED the contract to plaintiffs; and, the plaintiffs acknowledged

understanding of the contract. The plaintiffs signed the contract offer and presented
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it to sellers. The sellers accepted the document prepared, explained and signed by
the plaintiffs.

The jury heard all of this testimony and reviewed the real estate contract
(Plaintiff Exhibit 3)". The jury found in the defendants’ favor. The sitting judge did
not accurately recall the testimony and apply the proper law to that testimony.

The defendants prevailed on all counts at jury trial.

2. INTRODUCTION

Respondents, in their Memorandum in Support of Motion for Judgment
Notwithstanding the Verdict and Motion for Reconsideration, claimed that the
“error occurred by not instructing the jury of the language regarding a disclaimer of
warranties.” (R., Vol. 4, p.864.) Respondent’s claimed that the District Court erred
in failing to give the jury the following instruction:

Disclaiming a warranty requires a conspicuous provision (text in large,
bold or capital letters) which is clear and unambiguous, fully disclosing the
consequences of its inclusion. This places a heavy burden on the builder to
show the buyer has relinquished the protection afforded to the buyer by
public policy and that the buyer has done so knowingly. By this approach,
boiler plate clauses (ready made or form language), however worded, are
rendered ineffective thereby affording the consumer the desired protection
without denying enforcement of what is in fact the intention of both parties.
A knowing waiver of this protection will not be readily implied and should be
obtained with difficulty. (R., Vol. 4, p. 864).

The District Court granted a new trial on the basis that “[T]he jury should have been

instructed regarding disclaimer of the implied warranty of habitability,” and ruled that

! Plaintiffs’ Exhibit 3 is attached to this brief for ease since it is referred to frequently. Itis
also contained in the exhibits, sent by the cletk, in the record.
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“This Court cannot rule out the possibility that the proposed juty instruction may have
provided needed guidance to the jury regarding the existence and/or waiver of the implied
warranty of habitability. Failure to give the instruction may have been prejudicial to the
[Respondents] Goodspeeds.” (R., Vol4, p. 935.)

Additionally, the District Court, in its Memorandum Decision Re: Motions for
Judgment Notwithstanding the Verdict, New Trial, and Reconsideration, gave its reasoning
for not giving the proposed jury instruction: “This Court declined to give the proposed jury
instruction on warranty disclaimers because the Court was lead to believe [Respondents]
Goodspeeds had waived the implied warranty of habitability.” (R., Vol. IV, p. 932.)

Further, the District Court, in its Memorandum for Judgment discussed herein,
made findings regarding the waiver issue. (See R., Vol. 4, pp. 932-934).

For the reasons discussed infra, Appellants respectfully submit that the court erred in
its granting new trial on the issue of the warranty of habitability because of the following:
(1) The court based its “error” in not giving the “habitability” juty instruction based on
alleged information not contained in the court record; (2) Respondent’s jury instruction,
even if given, does not correctly reflect the state of current law, and (3) The District Court,
in its discussion of the issue of waiver and discussion of case law, (a) misapplied the rule
found in Tusch Enterprises v. Coftin, 113 Idaho 37, 740 P.2d 1022 (Idaho 1987), and (b)
erred in its definition of “conspicuous.”

Most important, Appellants respectfully submit, as discussed .infra, that the District

Court erred in its superceding the jury’s verdict, given the nature of the evidence presented
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at trial. The factual testimony clearly showed the respondents /plaintiffs understood the

contract and waived the habitability issue. Thus, the appellants set forth the comprehensive

introduction in this brief on the facts of the trial from the trial transcript.

Appellants submit that the court erred, by a manifest abuse of discretion standard, by
granting a new trial to Plaintiff’s on the Implied Warranty of Habitability issue. That issue
contained almost the identical testimony and evidence and the other counts in the
complaint, to-wit: Implied and Express Warranties. Thus, the jury had the same and/or
similar evidence for each of the counts it considered. The jury ruled for the defendants on

all counts.

3. THE LEGAL STANDARD REGARDING THE RULING FOR A NEW

TRIAL IS ABUSE OF DISCRETION

This Court outlines standard of review when determining whether the court below
abused its discretion when ordering a new trial in Jones v. Panhandle Distributors, Inc., 117
Idaho 750, 792 P. 2d 315 (Idaho 1990): “[W]e will not reverse a trial court’ order granting or
denying a motion for new trial ‘unless the court has manifestly abused the wide discretion
vested in it.” Jones, 117 Idaho 750, 755 (citing Quick v. Crane, 111 Idaho 759, 727 P. 2d 1187
(1986).

4. THE DISTRICT COURT MANIFESTLY ABUSED ITS DISCRETION BY

GRANTING A NEW TRIAL ON PLAINTIFFS IMPLIED WARRANTY OF

HABITABILITY CLAIM

A. The District Court, in error, relied on “facts” not in the record as part of its
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basis for a new trial.

The District Court in the instant case etred in granting Plaintiffs a new trial on their
implied warranty of habitability claim, in part, because the Court did so on the basis of
“facts” not in the record.

The trial Court, in its Memorandum Decision Re: Motions for Summary Judgment
Notwithstanding the Verdict, New Trial and Reconsideration, stated the following:

This Court declined to give the proposed juty instruction on warranty disclaimers
because the Court was led to believe Goodspeeds had waived the implied warranty of
habitability. During the jury instruction conference, Shippens’ counsel erroneously
represented to this court that Goodspeeds acknowledged having read and understood
paragraph 32 prior to signing the agreement. Adding to this Court’s misunderstanding was
Goodspeeds’ counsel’s failure to adequately rebut the alleged acknowledgement” (R., Vol.
4, p.932).

Clearly the jury instruction conference was held in chambers subsequent to the
conclusion of jury trial, and the District Court made several erroneous assumptions, as
outlined in its memorandum decision quoted herein, in order to not give the jury
instruction. Appellants /Defendants respectfully assert that the Court appears to have 1)
made conclusions more appropriately given to the jury and 2) based its finding that it
should have given a proposed jury instruction based on purported conversation in
chambers, not part of the record. For these reasons, it was an abuse of discretion for the
Court to grant a new trial on the basis of the Court’s failure to give a proposed jury

instruction.

B. The court abused its discretion by its reliance on Respondent’s inaccurate

jury instruction.
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Appellants respectfully assert that the Court acted propetly, at trial, by declining to
give Respondent’s proposed jury instruction; and the District Court erred in its finding that
the proposed instruction was (1) appropriate, and (2) should have been given by the Court.

In its Memorandum Decision Re: Motions for Judgment Notwithstanding the
Verdict, New Trial and Reconsideration, the District Court recited a proposed jury
instruction regarding warranty of habitability proffered by Plaintiff, and declined by the
Court at trial. Respondent’s proposed jury instruction, as outlined in the Court’s
memorandum decision, read as follows:

Disclaiming a wartanty requires a conspicuous provision (text in large, bold

or capital letters) which is clear and unambiguous, fully disclosing the

consequences of its inclusion. This places a heavy burden on the builder to

show the buyer has relinquished the protection afforded to the buyer by

public policy and that the buyer has done so knowingly. By this approach,

boiler plate clauses (ready made or form language), however worded, are

rendered ineffective thereby affording the consumer the desired protection

without denying enforcement of what is in fact the intention of both parties.

A knowing waiver of this protection will not readily implied and should be
obtained with difficulty” (R., Vol. 4, p. 931).

For the reasons discussed herein, Defendants assert that the Court’s refusal to give
said instruction was appropriate at the time of trial, and it is an abuse of discretion for the
Court to grant a new trial on the basis of its failure to give this jury instruction.

For the reasons explained infra, this jury instruction (and, in fact, any jury
instruction) was and is inappropriate to give to the jury in this case.

5. IT WAS ERROR FOR THE DISTRICT COURT TO GRANT A NEW
TRIAL ON THE BASIS OF THE “WAIVER” ISSUE

A. The District Court Committed Error its is Application of Tusch in its

(]
(7]}
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Analysis of the Proposed Jury Instruction and its Discussion of the “Waiver” Issue.

The District Court, in its Memorandum, engaged in a discussion and analysis of the
waiver issue. The Coutt relied on Tusch Enterprises v. Coffin, 113, Idaho 37, 740 P.2d 1022
(1987) in its discussion of the issue of disclaimer of warranties. (R., Vol. 4, pp. 932-934).

The Court’s reliance on Tusch is misplaced, for the following reasons: (1) the facts in Tusch
are distinguished from the instant case, (2) the court erred in its discussion of “boilerplate”
language, and (3) the court erred regarding its definition of “conspicuous,” as applied to the
present matter.

6. NATURE OF THE TUSCH CASE

The Tusch case involved a lawsuit surrounding the sale of duplexes constructed in
Pocatello, Idaho. The duplexes were constructed on a mountainside and the summary
judgment was granted to defendants on plaintiffs’ claim that “fill was used to shore up the
mountainside foundation of the construction site. The district court below granted summary
judgment to defendants, the Supreme Court reversed as to, important for the instant matter
to plaintiffs, the implied warranty of habitability.

A. The Wording of the Disclaimer in the Instant Case Was not “Boilerplate,”

and Was Adequate for the Jury to Find that the Warranty of Habitability had been

disclaimed.
The District Court, in part, found that a new trial should have been granted on the
warranty issue because “it [the disclaimer of warranties] appears among other boilerplate at

the end of the Agreement.” (R. Vol,, 4, p. 933).
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Tusch instructs that disclaimer of implied warranties is appropriate and allowed:

“The majority of states permit a disclaimer of an implied warranty of habitability, but
the disclaimer must be clear and unambiguous and such disclaimers are strictly construed
against the builder-vendor.” Tusch, 113 Idaho 37, 45-46. (internal cites omitted). (The
named defendants are not the builder of the house in question.)

Further, Tusch defines “conspicuous”: “[O]ne seeking the benefit of such a
disclaimer must not only show a conspicuous provision which fully discloses the
consequences of its inclusion.” Zd. (internal citations omitted).

Further, Tusch defines “boilerplate”: “[W]hen... a contract contains only general
language stating there are no warranties other than those contained within its four cornets,
any purported waiver of the implied warranty is ineffective.” Id., at 46 (internal citations
omitted).

The facts of Tusch are distinguished from the case at bar, in that the implied
warranty in Tusch was not contained in the contract and, thus, was not disclaimed. The
Tusch Court reasoned: “The disclaimerts in the instant case fall woefully short of fulfilling
these requirements. Because the implied warranty of habitability is a creature of public
policy, public policy dictates that it be waived only with difficulty. The party asserting that
it has been waived bears the burden of proving that is has been knowingly waived. Clearly,
when no mention is made of the implied warranty of habitability in a contract, and the
contract contains only general language stating that there are no warranties other than those

contained within its four comners, any purported waiver of the implied warranty of
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habitability is ineffective. Tusch, at 46 (internal citation omitted) (emphasis added).

As stated herein, in Tusch, the contract did not have language regarding disclaimer
of the implied warranty of habitability. By contrast, in the instant case, the Purchase and
Sale Agreement, Paragraph 32, reads as follows:

“32. ENTIRE AGREEMENT: This Agreement contains the entire Agreement of
the parties respecting the matters set forth and supersedes all prior Agreements between the
parties respecting said such matters. No warranties, including, without limitation, any
warranty of habitability, agreements or representations not expressly set forth herein shall
be binding upon either party.” [Plaintiffs’ Exhibit 3, page 7].

In summary, the disclaimer in the instant case was not “boilerplate,” as defined in
Tusch, and was conspicuous in its plain language. As discussed infra, the jury had
sufficient evidence for it to properly conclude that the warranty of habitability was
disclaimed.

B. The District Court Engaged in Manifest Error in its Requirement that a

Disclaimer of Implied Warranty be in Bold Face Type, Large Text, or Capital Lettets.

As discussed herein, Tusch holds that a disclaimer provision be in fact
“conspicuous” when it “fully discloses consequences of its inclusion.” Id. In the instant
case, the plain language of paragraph 32 of the Purchase and Sale Agreement reads that the
patties, in executing the Agreement, made no warranties binding upon the other, including
but not limited to the warranty of habitability.

The boldfaced language applies to the UCC transactions. The lower court did not
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use the Zusch standard but jumped to the UCC standard for goods. The lower court notes
such jump in a footnote not clearly presented in the body of the decision. Additionally, does
this rule mean that all language of a contract that rises to an artificial standard of
“importance” be in bold face? Should a party drafting a contract have the entire contract in
bold face to stress its importance and, thus, the entire contract would lose the conspicuous
language? Is a drafter of contracts now supposed to make an independent determination of
what rises to the level of “conspicuous”? The task of the attorney would become a
tremendous risk to determine each clause and sentence and whether it should be in bold
type, different color or rise to the level discussed in the UCC statutes. Tuschis definitive
that the conspicuous language calls it to the attention of the party waiving the warranty.
The facts in the transcript cleatly show that the plaintiffs /respondents completely
understood the contract and, in particular, paragraph 32. Thus, it was called to
respondents’ attention and, the real estate contract was submitted to sellers by respondents.

The District Court, was misplaced in its definition of “conspicuous,” requiring that it
must consist of “text in large, bold or capital letters.” (R., Vol. 4, p.933). The Court defines
“conspicuous” not pursuant to Zusch, but rather in the context of sale of goods: “This
Court acknowledges the Agreement in this case does not concern the sale of goods.
Nevertheless, the definition of ‘conspicuous’ from the Idaho Commercial Code is relevant
and informative on the issue before the Court. (R. Vol. 4, p. 933, footnote 3).

The Court does not expand on its statement that a term defined for sale of goods is

relevant to the purchase of real property. Notwithstanding, the court uses its “goods”
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definition of “conspicuous” as a reason to grant a new trial:

Conspicuous,” with a reference to a term, means so written, displayed, or

presented that a reasonable person against which it is to operate ought to

have noticed it. ... (A) A heading in capitals equal to or greater in size than

the surrounding text, or in contrasting type, font, or color to the surrounding

text of the same or lesser size; and (B) Language in the body of a record or

display in larger type than the surrounding text, of in contrasting type, font, or

color to the surrounding text of the same sice, (sic). (R., Vol. 4 p. 933).

The Court, in granting a new trial on the issue of “large, bold or capital letters”,
using terms from the uniform commercial code for the sale of goods is cleatly not applicable
to a standard real estate purchase and sale agreement. There was extensive testimony from
the real estate agent, Randy Stoor, that the real estate agreement was one that was

commonly used. Further, the disclaimer of warranty language was clear from the four

corners of the document, and there was extensive testimony given by several parties that the

plaintiffs reviewed, read and understood said agreement, and signed the agreement.

7. IT WAS MANIFEST ERROR FOR THE DISTRICT COURT TO
OVERTURN THE JURY’S VERDICT

Appellants respectfully submit that it was ertor for the District Court, in this case, to
substitute its opinion for that of the jury. Idaho case law is settled on the standard the court
must apply in its decision to grant a new trial:

"In reviewing a decision to grant or deny a motion for directed verdict or a
judgment notwithstanding the verdict, this Court applies the same standard
as that applied by the trial court when originally ruling on the motion."
Waterman v. Nationwide Mut. Ins. Co., 146 Idaho 667, 672, 201 P.3d 640, 645
(2009). "[W]e determine whether there was sufficient evidence to justify
submitting the claim to the jury, viewing as true all adverse evidence and
drawing every legitimate inference in favor of the party opposing the motion
for a directed verdict." Todd v. Sullivan Constr. LLC, 146 Idaho 118, 124, 191
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P.3d 196, 202 (2008). This Court "must simply determine whether there is
substantial evidence to support the jury's verdict. Substantial evidence is
such relevant evidence as a reasonable mind might accept as adequate to
support a conclusion." Howell v. Easternn Idaho R.R., Inc., 135 Idaho 733,
737, 24 P.3d 50, 54 (2001) (citation omitted).

A trial judge may grant a new trial on the ground that the evidence was

insufficient to justify the verdict if: (a) "after making his or her own

assessment of the credibility of the witnesses and weighing the evidence, the

judge determines that the verdict is not in accord with the clear weight of the

evidence'" and (b) the judge "conclude[s] that a different result would follow

a retrial." Hudelson v. Delta Intl. Mach. Corp., 142 Idaho 244, 248,127 P.3d

147, 151 (2005) (citation omitted). We review a trial court's decision under an

abuse-of-discretion standard. Id.

Weinstein v. Prudential Property and Cas. Ins. Co. ,2010 WL 2163391, (Idaho

2010)

------------ Excerpt from page 2010 WL 2163391 *11.

The judge may not substitute his/her opinion but rather determine if sufficient facts
exist for a jury to render a decision in the fashion it so found. It appears this district court is
trying to second-guess the jury. The legal standard is not second-guessing but rather is to

determine sufficient facts in the record. The transcript supports the “facts” in the record

and contained previously in this brief.

A. The Jury Was Presented Ample Evidence with which to Support its Verdict
Regarding the Warranty of Habitability Issue

The District Court had a very detailed special verdict form that asked, in an
orderly fashion, various questions of the jury. Itis beyond dispute that the jury answered
each and every question on the special verdict form favorably to the Defendants.
Furthermore, both parties, via their legal counsel, approved the special verdict form and the

format of such verdict form. Neither party can argue that the jury was not well instructed as
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to the law as few objections existed by either party to the legal instructions presented. The
jury followed the special verdict form and received proper jury instructions.

A trial court will deny a motion for judgment notwithstanding the
verdict if there is evidence of sufficient quantity and probative value that
reasonable minds could have reached a similar conclusion to that of the jury.
Id. (citing Hudson v. Cobbs, 118 Idaho 474, 478, 797 P.2d 1322, 1326 (1990)). A
trial court Is not free to [146 Idaho 775] wergh the evidence or pass on the
credibility of witnesses, making its own independent findings of fact and
comparing them to the jury's findings. Grift; Inc., 138 Idaho at 319, 63 P.3d at
445. A trial court reviews the facts as if the moving party admitted any
adverse facts and draws all reasonable inferences in favor of the non-moving
party. Ricketts v. E. Idaho Equip. Co., Inc., 137 Idaho 578, 580, 51 P.3d 392,
394 (2002).

Bates v. Seldin, 203 P.3d 702, 146 Idaho 772, (Idaho 2009)
------------ Excerpt from pages 203 P.3d 704-203 P.3d 705.

The Plaintiffs, in their motion for a JNOV and/or new trial, fail to recognize the very
verdict form and instructions they approved. Instead, the memorandum is simply a re-hash
of the Plaintiffs’ closing argument. The jury did not accept or agree with the
Plaintiffs /Respondents on their evidence or theories.

The parties entered into a very detailed verdict form and spent multiple hours
arriving at such a form. Itshould be noted that both parties, on the record, approved the
special verdict form and the orderly process to lead the jury through the various theories and
counts of the plaintiff. It is beyond dispute that the jury answered each and every question
and went through the form in orderly fashion. (R. pp. 821-822).

Furthermore, the transcript is beyond any reasonable inference that ample testimony
existed that: 1) the plaintiffs continuously resided in the home in question, 2) the plaintiffs

prepared the real estate offer and contract, 3) the plaintiffs had a professional realtor with
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over 30 years of experience, 4) that the plaintiffs’ realtor explained, in detail, the contract
and afterwards obtained initials on each page and final signatures of the plaintiffs.

It is also abundantly clear that the proper leaching system was installed. The
plaintiff observed the installation; and, the system did not fail. Furthermore, the builder’s
warranty was for one (1) year and no problems existed. The transcript also shows that the
buyer dug into the ground where the leaching system existed in subsequent years after the
one year warranty period. Itis believed the plaintiff altered the leaching system. (Tr. pp.
278, 1. 1-25; 279, 11. 1-2.).

Further, the jury conference was not of record; but rather as was the practice of this
district court, a general discussion in chambers with counsel to place appropriate
conversation, objections and the like on the record as the court went through the proposed
jury instructions and those that would not be given. (R. pp. 821-822). To blame both
parties’ counsel for the court’s alleged error is not in keeping with judicial propriety.

Appellants respectfully urge this appellate court to review the record, the contract
and the misconceptions of the district court and accept the decision of the sacred province
of the jury. To ignore the jury’s decision and merely second guess such decision based
upon the court’s opinion is inappropriate. Clearly, factual evidence exists to support the
jury decision. The evidence presented supported defendants’ positions on all counts. The
court is attempting to isolate one (1) count when the jury consistently ruled in defendants’
favor. As such, the jury rendered the correct verdict.

8. THERE IS NO BASIS FOR A NEW TRIAL ON THE IMPLIED
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WARRANTY OF HABITABILITY AND NO BASIS TO DISTURB THE JURY’S
VERDICT FINDING

A. There Was a Disclaimer of the Implied Warranty of Habitability

As stated previously, the testimony set forth above is clear on the testimony of
plaintiffs, Goodspeed, and their agent and realtor, Stoor. Stoor was an experienced realtor
of numerous years and meticulously advised the Goodspeeds as to the contract language.
Further, Stoor was well versed in the contract and the contract language. It is undisputed
that the plaintiffs /respondents were well informed on the contract and understood its

contents before submitting the same to the sellers/appellants.

B. Jury found that they did not believe Goodspeeds’ argument that “minimum one-

vear warranty” meant more than one year.

It is clearly stated in the contract that the standard builders warranty was for one
year. Further, no problems existed with the leaching system. The only potential problem
with the leaching system was the plaintiff/respondent digging into the leaching system
and/or proper winterization of the pump and motor. In the opinion of the appellants, the
plaintiffs, Goodspeed, did not adequately care for the leaching system. (Tr. pp. 278, 1l 1-25;
279, 11. 1-2)).

C. The Residence was Never Uninhabitable

As stated previously, the Goodspeeds lived in the home from the time of purchase
through the date of trial. The home was never non-habitable. The testimony of the

hydrologist for the appellants was also placed before the jury. The jury had more than
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sufficient evidence to rule in favor of the defendants/appellants. Respondents presented no
expert evidence on the leaching system, on the hydrology, topography, construction or other
matters for the jury.

The defendants presented such testimony.

By contrast to the instant cause, Idaho Case law is instructive on when a breach of
the warranty of habitability has occurred. In Bethlahny v. Bectel, 91 Idaho 55, 415 P.2d 698
(Idaho 1966), the Court found that the warranty of habitability had been breached.
Bethlahny involves the case wherein the builder put in open irrigation ditch which ran under
the garage. He did not disclose the ditch to the buyers. Subsequently the house leaked, and
the subsequent foundation damage, rot and mold forced the buyers to abandon the house.

No such problems were hidden in the instant case. Quite simply, the jury accepted
the testimony of the appellants and did not believe the opinions of the respondents. The
court granted the plaintiffs /respondents every opportunity to place their case before the jury
and was very liberal in allowing the various theories of the plaintiffs to be presented.

9. ATTORNEY FEES AND COSTS AT TRIAL

The trial court reserved the attorney fee issue for the trial until this court could rule.
However, the defendants prevailed on all issues at trial. The contract provided for fees and
costs to the prevailing party. The court should have awarded fees and costs instead of
waiting until this appeal was concluded.

CONTRACT:

Paragraph 27 of the Purchase and Sale Agreement between the parties (Plaintiffs’
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Exhibit #3) states:

“If either party initiates or defends any arbitration or legal action or
proceeding which are in any way connected with this Agreement, the prevailing
party shall be entitled to recover from the non-prevailing party reasonable costs and
attorney’s fees, including such costs and fees on appeal.”

The Defendants were the prevailing party, on all issues, and a jury rendered a verdict
in favor of the Defendants.
STATUTE

The attorney fee statute relied upon states as follows:

(3) In any civil action to recover on an open account, account stated, note, bill, negotiable
instrument, guaranty, or contract relating to the purchase or sale of goods, wares,
merchandise, or services and in any commercial transaction unless otherwise provided by
law, the prevailing party shall be allowed a reasonable attorney's fee to be set by the court,
to be taxed and collected as costs.

The term "commercial transaction" is defined to mean all transactions except
transactions for personal or household purposes. The tetm "party" is defined to mean any
person, partnership, corporation, association, private organization, the state of Idaho or
political subdivision thereof.

ID ST Sec. 12-120, Attorney's fees in civil actions
------------ Excerpt from page 6224.

Comimercial transaction has been defined in case law as follows:
Browerestablishes that there are two stages to the analysis. First, there must be a
commercial transaction that is integral to the claim. Second, the commercial transaction
must be the basis upon which recovery is sought.

Brooks v. Gigray Ranches, Inc., 910 P.2d 744, 128 Idaho 72, (Idaho 1996)
------------ Excerpt from page 910 P.2d 750.
This case was based upon the purchase and sale agreement which is a commercial

transaction.

I.C. § 12-120(3) (italics added). A two-prong test exists for awarding attorney
fees under > I.C. § 12-120(3). First, an alleged commercial transaction must
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be integral to the claim. Second, the commercial transaction must be the
basis upon which a party is attempting to recover. Brooks v. Gigray Ranches,
Inc., 128 Idaho 72, 78, 910 P.2d 744, 750 (1996) (citing Brower v. E.I. DuPont
de Nemours & Co., 117 Idaho 780, 792 P.2d 345 (1990).)

Andrea v. City of Coeur D'Alene, 968 P.2d 1097, 132 Idaho 188, (Idaho App.

1998)
............ Excerpt from page 968 P.2d 1099.

Idaho Code § 12-120(3) compels an award of attorney fees to the prevailing
party in a civil action to recover in any commercial transaction. Blimka v. My
Web Wholesaler, LLC, 143 Idaho 723, 729, 152 P.3d 594, 600 (2007).

Commercial Ventures, Inc. v. Rex M. & Lynn Lea Family Trust, 177 P.3d 955,
145 Idaho 208, (Idaho 2008)
------------ Excerpt from page 177 P.3d 965.

The case that is most applicable to the instant case states as follows:

McPhee also claims entitlement to an award of attorney fees incurred on
appeal in connection with the breach of contract claim pursuant to > 1.C. §
12-120(3). That statute mandates an award of fees to the prevailing party in
civil actions that are based on, among other things, a contract for services or a
commercial transaction. See Farm Credit Bank of Spokane v. Stevenson, 125
Idaho 270, 274-75, 869 P.2d 1365, 1369-70 (1994); Karterman v. Jameson, 132
Idaho 910, 916, 980 P.2d 574, 580 (Ct.App.1999). When a party has alleged the
existence of a contract of the type encompassed in this statute, the prevailing
party is entitled to recover fees even though no liability under the alleged
contract was established. Farmers Nat'l Bank v. Shirey, 126 Idaho 63, 73, 878
P.2d 762, 772 (1994). Johnson's breach of contract claim here was predicated
on an alleged contract for services, which also constituted a commercial
transaction. Therefore, McPhee is entitled to recover his attorney fees
incurred on appeal with respect to the contract claim only.

210 P.3d 563, 147 Idaho 455, Johnson v. McPhee, (Idaho App. 2009)
------------ Excerpt from page 210 P.3d 578.

The foregoing case, Johnson, involved a real estate contract and was a commercial
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transaction.

COMPLAINT OF PLAINTIFFS AND DEFENDANTS’ ANSWER

The plaintiffs recognize that an award of fees was to be given to the prevailing party
and asked for fees in their complaint. Likewise, the defendants asked for attorney fees in
their Answer to the Complaint. It cannot be disputed that fees were sought by both parties.
Nor can it be disputed that both parties knew the risk of trial carried the attorney fee and
cost award based upon both the undetlying contract and upon the statutory scheme in
Idaho on commercial transactions.

RULE

The rule for an award of attorney fees is as follows:

(e)(1) Attorney Fees. In any civil action the court may award reasonable attorney
fees, which at the discretion of the court may include paralegal fees, to the prevailing party
or parties as defined in Rule 54(d)(1)(B), when provided for by any statute or contract.

IRCP Rule 54, Judgments
............ Excerpt from page 167.

The instant case was a commercial transaction. In any event, the contract provides
for attorney fees in the case at bar. Under either theory, defendants/appellants are entitled
to fees.

Avoiding liability is a significant benefit to a defendant. In baseball, it is said
that a walk is as good as a hit. The latter, of course, is more exciting. In
litigation, avoiding liability is as good for a defendant as winning a money
judgment is for a plaintiff. The point is, while a plaintiff with a large money
judgment may be more exalted than a defendant who simply walks out of
court no worse for the wear, courts must not ignore the value of a successful
defense.

Efghteen Mile Ranch, LLC v. Nord Excavating & Paving, Inc., 117 P.3d 130,
141 Idaho 716, (Idaho 2005)
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............ Excerpt from page 117 P.3d 133.

10. ATTORNEY FEES AND COSTS ON APPEAL

An award of attorney fees on appeal requires a statutory or contractual basis. A
contract exists in the case at bar with an attorey fee provision. Appellants rely upon the

contract and upon Idaho Code §§ 12-120; 12-121 and I.A.R., Rules 40 and 41 in their request

for fees on appeal.
Fees are awarded on appeal as follows:

Section 12-120(3) of the Idaho Code requires that the court hearing any
action arising out of a contract for services award reasonable attorney fees to
the prevailing party. This Court has interpreted I.C. § 12-120(3) to mandate
the award of attorney fees on appeal as well as at trial. Chemetics, 130 Idaho
at 258,939 P.2d at 577.

... also asserts a right to attorney fees and costs on appeal based on
I.LAR. 40,1.A.R. 41, 1.C. § 12-120 and I.C. § 12-121. As stated above, this Court
has held that I.C. § 12-120(3) mandates the award of attorney fees on appeal to
the prevailing party. Additionally, costs are properly awarded to the
prevailing party on appeal pursuant to I.A.R. 40. Sammis v. Magnetek, Inc.,
130 Idaho 342, 353, 941 P.2d 314, 325 (1997).

Hummer v. Evans, 979 P.2d 1188, 132 Idaho 830, (Idaho 1999)
------------ Excerpt from page 979 P.2d 1191.

Fees should be awarded to appellant as a prevailing party pursuant to the contract,
statutes cited, and Rule 54, I.R.C.P. The lower court erred on the one count that it set for

new trial as argued in this brief.

CONCLUSION

The appellants successfully defended all causes of action at trial. The jury

ruled in favor of appellants on all issues.

The court abused its discretion in granting a new trial on one isolated count

APPELLANTS’ BRIEF 39



that required the same and similar testimony for the other causes of action alleged by
tespondents. The court misinterpreted the Tusch case; and, the lower court applied a
UCC goods standard to the definition of “conspicuous” not contained in Tusch.

No justifiable reason exists to grant a new trial.

The appellants prevailed at trial and were entitled to fees and costs. Fees and

costs should be granted to the appellants on appeal.

DATED this 13" day of February, 2012.

DUNN LAW OFFICES, PLLC
ATTORNEY FOR APPELLANTS
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 13" day of Februaty, 2012 true and correct copies
of the foregoing were delivered to the following persons(s) by:
Hand Delivery
xx  Postage-prepaid mail

Facsimile Transmission

unn, .
DUNN LAW OFFICES, PLLC
ATTORNEY FOR APPELLANTS

Weston S. Davis, Esq.
P.O. Box 51630

Idaho Falls, ID 83405
208.523-7254 (Facsimile)
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RE-21 REAL ESTATE PURCHASE AND SALE AGREEMENT

THIS 15 A LEGALLY BINDING CONTRACT. READ THE ENTIRS DOCUMENT INCLUDING ANY ATTACHMENTS. IF YOU
HAVE ANY QUESTIONS, GONSULT YOUR ATTORNEY ANDIOR ACCOUNTANT BEFORE SIGNING.

T# 24051188 DATE _juna 16_2007

LISTING AGENCY WinStar Realty Qffica Phone ¢ 208-529-8888 Fax

tisting Agent_ [ave Chapnle E-Mail Phona #_208-351-G981
SELLING AGENCY _Coldwell Banker Eagle Rock OfcaPhone # J0R.§2Q.4343 Fex® 208-8523-0202
Seling Agent _Rsandv Stoor £-Md _randys@raalesiate-esstidaho Pors # Z08-5R0-4162

3 (Haratnaltes callad

1. BUYER: _Willi 3. Goadspeed & Shed sodspeed. husband & wife

"BUYER"} agrees o purcnase, and ihe undersigned SELLER agraes to sall tha [cilowing described real astate hardnaller refaned to &= *PREMISES™
COMMOHULY KNCWHN AS 319N 3709 E. cuy Rigby
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OR Lagal Cescriptiun Alleched a3 addendum # M4 (Addandum muat sccompany originaf offar.)}

2 §_“tee272 000 00PURCHASE PRICE: h 1sand DOLLARS,

payabis upan the Cllowing TERM3 AND CCNDITIONS ( nat Inchuding clesihg coats )@

1 FINANCIAL TERWS: Nota: A$C+D+E must add up to Iotal purchiss prica.

§  anases (A)- EARNEST MONEY: BUYER hemby depoals Two thousand five hundred
‘Eamast Manay addancad by Dcthpqmcnd chgcx ["Jeoghinrs chack [ ncte (dus date): _MA X
Dotver _NA and a racalp! I8 harety acknowisdged. Eamast Mcrey [0 bg depcaltad
In rust accaunt [ Jupon recelpt. or J| upon aceagtancs by ail parties and shall be hekd by: (] Listing Brakar JB Seiling Broker

[Teathar NA for the benafit of the parties harslo. Tha respenattia Broker shall b8 Jay Wabh/Colduall Rackar Eagle Rock -

(B). ALL CASH OFFER:ENO D YES (€ this t an alf cash offer do not complate lines 3 through 39, flll Blanks with
=0” (ZERQ.) (F CASH OFFER, BUYER'S CBUQATION TO CLOSE SHALL NOT 88 SUBJECT TO ANY FINARCIAL CONTINGENCY.
BUYER agreas (o provide SELLER within_RA business days from the dats of aczaptanca of thiz agreament by all parifes. avidence of
sufficent funds end/or praceeds macegsary fo closa iraneactlon. Accaptahle decumentation Includes, bul ls not limited to, 8 copy of 2 recant bank o
financlal statamaat or contraci(s) for the sale of BUYER'S current residenca or ather propetty to be zold.

g wwwend {C). MEW LOAR PROCEEDS: This Agreement js conlingent upern BUYER ctalning the following Gnancing:
FIRST LOAN of § breseeranin 17 200 00 not ncluding marigsge Insurancs, though [} FHA, [T] VA, BECONVENTIONAL, [[1IHFA,
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syslams, wells, gpringy. water, wake righta, diches end déch riphts, T eny, hal are soourtiensat thers(z that are aovr on 50 used i conmection with the pradaes
and ahell be Includsd ln o sofe uvieas cihemvdae provided hraln. BUYER shod aalsfy himsallmwrscit that o confifon of Ina incudad llarns is 2eceptabta. it
{3 agresd WA a0y lam Incfuded I s secton v of nominal vafys &s han 3100,

g r‘{\' :ﬁanmt.r THS SPECIFICALLY IHCLUDED IN THIS SalE: Blackic rerge/oven, buill-n micowaye, disposal
ishwagher

ansuafwﬂsaaasaaenﬁzaaz:aurau
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& TILE CONVEYAMGE: T2 of SELLER I3 15 be Conveyed Dy wamanly deed, i3 otherwise provided, sad & o D8 nariatahly and inaurebls sxaspt o
righta reeasad i fadernt 3manis, stale or ruirodd decds, bulkiing o Wee reatriclicns. dullding and zoring reguiaticrs and crdinancey of any govemmantal unit,
and rph's of woy and esaamants estedEahed or of recony. Lkens, snctenbrancay or defecta @ ba diachamed by SELEER My be pald oul of plrchass monzy of
dalg of dming. No Jenz, encumbrancas o defals which ars 'o Su dlacharged ar esaumed by BUYER or (o which Uie I3 teken subjsct (0, ea! unkats athersse

specilied i tis Agreemant.
7. TITLE INSURANCE: Thera may be types of fitla {n2urance coveragey avalladle singf than thasa [fated bilcw and partles to this
sgraament am advised to talk to a file company atout any olhigr covargges svalialia that will plve the BUYER saditicnal covarsgs.

(A). PRELWMARY THLECCMUITAMENT: Pribr lo closleg tha transection, 197 SELLER o C]BUYER ehald fusrish 1o BUYER a predmingy conmvmitmert o 3
o lnsurance peiicy ahowlng the condition of the Tle 1o g&id prxnises. BUYER shall _2___tusineas day(s} from recaipt of the prelmingry tommiimant o
not fewar than teonly-four (24} hours priar ba closing, within wiieh lo thjsal In wiiling ts Mo 2ondltian of tha ki@ an sat forth In Lhe profiminery cammitment ({
BUYER does ndt 30 objscl. BUYER shall ba deemed 10 have sCoapied the carcilens of tha tilka. (f Is agreed Gal [ the tde of 3aid gromisas 13 nol markolsbie,
or canol ba made so within_ T bustness day(s) after natics containing & wiitlan statament of defect Is deliversd & SELLER, BUYER'S Earaxt Maney
depost Wil be tetymed 1o BUYER and SELLER ahall pay for tha coal of Hitte Ingurance cancelialfon =9, evcroer and legd foma, il any.

(R, TITLE COMPANY: T4o pertes agraa M.Ezr.s}.émszﬁ@gmgs Tite Company
kecated ot _Clark Streat, Righy, 1D 8 ahell provida the Whe poilsy end prallminasy raport of commitaant.

STANDARD COVYERAGE OWHER'S POLICY: SELLER ahall wiltin a regsanahle fma after ches g (urniais by BUYER a fifs ingurence palley in e
2m: of &ha purchas prica of the premisgs jhowing marketabia and Ingurable e 3ubjec? (0 the fleng, encorabrandse and dafecte aisewherd 33 oul in Ihis
Agraement La ba diychargad or 25sumad by BUYER uniess cizowiae provided bersin. The risk axsumad by tha thile company [n the smedard covalage
palicy & lmad to metres of subllcmegrd. BUYER ahad recaive a LTA/ALTA Ownar'y Policy of Tl Insuranen, A e company, sl BUYER'S requeal, can
peavida informsiion abeut the gualiahility, dealsbility. eovarsgs and cost of vartous tile inaurance coveragas and andamemants. If AUYER desires lile
wraray a cliof han Bt requied by Uss paragraph, SUTYER shall inatruct Clesing Agency I wriling and pay any (ncregsa in cas! unfess oerwisa provides
harzin,

). BTENDED COVERAGE LEWDER'S POLICY (Morgagao palisyl The lender may mguirs thal BUYER (Botrener) furiish an Extended Coversoa
Lender's Pelicy. This exiorded coesrage 'ander's policy oo ideda mansra of pubfic raced and acdiionaily ingires againal cortain mattars Aol shovm in the
publz recrd. Tals axtanded covirdes lenders paficy IS nab¥y for the benefa of the londar snd oaly pretacta tho landar.

4 MECHAKC'S DEMI - CEMERAL CONMTRACTOR DISCLOSURE STATEMENT NOTICE: S3UYER and SELLER arq horaby aalified (hal.
vutiject lo [dsha Coge 515-525 of 20q., @ "General Cortrackr™ mus( grodde a Dlsciosuts Siatanmnt o a homeowner that deseribes certaln rights afordad
lg the Romtecwrios (a.g- flan waners, genaraf fabllily Ineuranca, extondod policies of tila nyuraca. surety bonds, and suk-coalrasior in(Gmatlon). Tha
O Sfeagre Slamment must be glvan to a hamegwner prier ic the Ganerul Canlractor aslesing Inle any contrzel 17 an AMoury sxcozding $2,000 Min A
tomaownec/ T carsinscicn, pieralion, regalr, or piher Improramants fo real property, or wilh a revidenilel real property purchassr for e purchess arc
92l of rawrly conslsuclad Rroparty. $uzh dlaciooury iv the raspossibility af the Ganarx Canlraslor se g IL K not i3 duty of your agent 1o odfaln Ihis

infarmaticn 56 y3ur behatl. Yau 2ra advized o canault with any Sanaral Conlracior aubject ta Idzha Cods $5-525 of 33¢. regarding (ha Safioral

Confracicf Dcitaurs Statament
BUTERS Initaly (Lfﬁ\__x Y DmL" sTLLERE lnhl::(f_,%i_ X _ o é#z{ﬁ_z_'

Thk fantt 3 or7ied R S3rdsod mwoma:mmdmmn'm'wmbmmumsumma:uynur v By DAL 2168 prodes =ords ghe &S omben of T
g o ” Mool As rord ehon of REALTORGR TTE BY AxY QNER AFRICE 13 P RSk MRS,
CowgN BT Arsocisdos of REAUTSAIN nc. A AT mver'ed.
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2. INZPECTION:
(AL BUTER chacaaz B R biva hapeson [Jact bb hava Inspectcn, I BUYER chaotse nol W hovz fnsasction skip asciion 9C, GUYER 1hall

have mie right ia conduc: Hapaclioag, ivastgedons. Weld. survays Brd chor 3ucks It 2UYER'T exaensa, BUYER ahaf, within BUZINCES
dayia) of acswplenca, complels foag (hapazions and gdve b SALLEA wllen hetlcs of depppraved of Usms. SUYER is slrongly advised oezarcae
thoo o rights ad s make BUVER'S own aslecton of pro/aasianals with ageroprels qualificalions lo conduct tnapectione f the antrs prapery.

@) FHAINBPECTION REQUIREMENT, ¥ spplicsbla: “For Your &raofactlan: Gat a Hamo Inapectian™. KUO 92534-C 4 mustba 8igaed an ar
Solora axzcallinm of (N wgraxman

(C). SATISFACTION/REVMOVAL OF INSPECTION CONTINGENCIES:
1\ W BUYER does aot whhin e 3bric! dmo parlod sociied give 1o SELLER writien novea of Jleaprovad lems. BUYER haal conclushvery

bn deomod (o mwe: (3) somplaled a € innpactons, Inveallgslicaa. review of 2pplicstie docymania eag dacloauraa. (b) elacled ta procesd with ths
ranuactn and {2) s suasad ol Agblfdy. red ponebiliity and expenze lor recslia or corraetons athar haa lor Bams wiich SELLER has ooz 3Precd in

wriling lo regar or soToct

2). if BUYER daes within e alrid Uma pering apecifiad giva t5 SELLER wriltan adica of disapprovad ksma, BYYER 1hell provids 1a
SELLER parungal asction(s) of mririen {nspection raporte. SSLLER ahvall hiave _J busrgas 9Fy{3}in which © ra3poasd ¥ W NURG. Tha
SELLER, a¢ thelr cpllar may carreet v iloms ap épacifiad by ihe BUYERA I thafr {stler &r may stees act to 40 3a. W 1he SELLER 3Qmiaz 1o cofrect e
fana agksd (o0 1n the BLFYEARS lariar, than BLIN panlat agres that iney wMl corlinma whth the lraneacen and crocoed c‘uaina, This il remavs (he
BUY ER'S lumpaz then contlngancy.

3. Bthe SELLER atgcdy not lo conect the eapproved jlams, or dons nd reapond it wAllng wida Ihe svict (ma pancgd scadlled. Ve Vs
GUYSR(E) hawe 1he oplion o allher contnuing he transecton withan the SELLER balng rezoonsidla lor carrecing (hese deflclendas or grdag the
SELLER ttan poxics wibn 2 bugingad drys Fat thay ~3lnd conlinue wth M2 L3n4pction gnd wl recaive thax Easnex( Money buck.

4). H BUYER doas nol give 3uel willen nplice ol concaitafinn wWin o sbi)ct Umo parlod s apecified, BUYER ahaeil condivaivgly Do ceemaed
16 have edaciad o procasd with e Irane xtllon “Alhout fepare o7 crargclians olher than for itamy which SELLER hoa olhanwis e 3§/a0d m wrliing b
rapalrar comedh SELLER shall mako the praperty avallable for gil mspertians, BUYER shall ¥eap Lho property free and cleas of Bans; niwnnity g
hold SELLER harmicss from 3l tabBily. colmrs, demands, damagsc and &ostx and regak any damages srizing fom the Inzseciions. Mo inspeclions
may Da rAd2 by sy governMental budding or zaning |Moucbr of govemment Amployse wikncul Me oo vondent of SELLER unihods raquiied by tocal

10. LEAD PAINT DISCLO3URE: The mbdjec: properly [ | S Ul fa ol defined X1 *Tarpel Howslng™ moarding le2d-0ased palnt or lead-bamed paint
tiazarde. If yos, BUYER harezy acknawledges (he lalowlng: [8) R has beemt providod an EFA appraved [ead-Daded paini hezsrd infarmation
pamphiat. Protect Yaut Famiy Fiom Lead n Your Homa', (b ) restm of SELLER'S O clesure of infarmaiion and Acknowtodgmadt Farm snd hgve
beon providad wiik sl records. Lot reports o olhar Inlomaton, i sny. relatsd lo 1he prazance of kead-based palnt barasds an caid progsnty, { © ) (hat
Inls conlracy i sontimaent upan BUYERD righf ta have tha propa(ly lasied for laad-daied palnt hazards ta bs completcd no lolsg haa

or the comingency will e, (@) hat BUYER tereby [ ] weives [} does nal soive his rght, { &) inat if et reauls snov
unzcceciaols Emouns of fead-bazad pain on ha prembsas, BUYER nas Ma(ighl jo c3roal (ha COMISEt ¢uDiact © tha opdon of e SELLER (\0 be given
(n wiling} lo elast la rovova Fvy {aod-barad poinl and correct the problect which mua( bo scozaplished belorn clasing, (1) Ihat i (ha coavoztla
cancHlod under Wi clages. BUYERTS o2mesl mendy 6800401 will D ratumed o SUYER.

11. SSUARE FODTAGE VERIRICATIOH: SUYER (S AWATE THAT AMY REFERENCE TO THE SOUARE FOOTAGE OF THE REAL PROPERTY CR
M PRCYVUMENTS B APPROKINATE, F SQUMRE FOOTAGE I MATERLL TO THE 2UYER, [T MUST 8F VERFIED SURING THE WBPELTICN PERICU.

{2 SELLER’S PROPERTY DISCLOSURE FORAL [t mauired Sy Tige 55, Chapier 25 (dahg Coda SELLER shall wihin Wn {10) dayz altar pzeciticn
of Gua Agresmant provida td BUYER "BELLER'S Pmpany Diaclesurs Faan’ o olber accepiaets form. BUTER has recolved lhe *SELLER'S Property

Ohclasyra Form o¢ olver JCCopPIELEs 0/ Hiex W yigning (ha Ageeament: [ Yeu K ] nA

12, COVENANTS, COMDITIONS AMD RES TIONS (!‘CB R'G): BUYESR la responaldla W sblin and raviow a copy af Ihe CC& R’¢ i
scsticatds). BUYER tas raviewed CCA RS, Dvu NO

(4. SUBDIVIION HOM EQWHER'S ASSOZIATION: BUTZR U swam thal memberandp In o Homa Owiner’s Asactlallon mdy ba roqyesd nd
BUYRR agreee o sbida Oy [ds Arllzler of tncocpacallan, ay-l.me' and ruisa snd raguladons of tna Arsocislon, BUYER ™ (uftie/ 3o 103 tho
Prooacy MBr B3 sUD;sCt W bosasamants lavdad uy |he Asyoctation des:xib full n 1he Decwration ol Covenanlz, Coaditons and Reztnciians,
BUYER bad /eAcaed Homegemer's Asscelgdan o [Jrm [Jaa [ N/A Asseciation teet/aue ara § NA
par NA -~ ((JBUYER [ SEUWER PUA D poy Healeownar's AY soclation SETUP FEESCS _NA ~  dacior proparty
TRARSFER F221 of3 NA cming,

18 "NOT APPLICABLE DESINED™ The lellars “va.” "NA* *na.” and "NA, as used horels are abbrovatlicns of ‘he tema “nad ypplicable.” Whaeto
Wvis mgtasmant waes the tem "zl appicth™ ar en sravigiion Ihaseol. R shall e eviganco that Iha partics bave S3ntemolated cocain [z(z or
cocqiion 3O narey Jalennicad Tt @-Ca facly o condWaors ¢Q iyt sty ko Ina agrecmont ar Towastan Mesan.

Dalo (9")@“{? E2LLETY tnikam ¢ S2T X |Duc//7/47

BUY SRS dkalz X
Tha W [u gt ot Awturod Aunevia fm of SEALTOAS T e, W ‘o 1 ( o Ortinof e e 0 pTASd ATY YOF A ¢ Dy K Dk T YT ar3 DY XA A TS
P Grat AsaOcybort iy utnmmﬁ:»wuumo Capr L MBAG Stod 2o of AEAL TURSA 1o M <o\ 1 osdrad
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14, COSTS PAID BY: Covts In oddiven © ‘nesa fntad balow may ba incumrsa hy BUYER and SILLER unlasg cthorxdes agrood hessda, of grovided by
low o reguitred iy lander, or divrvisa 1islad haraln, Tha belew cenly will ba paid xa indicated. Scema oo are TUNac [ 1aen progiom reguirmmnents,
SELLER 2t o poy up to § Y roreesee ()of mader requited repalr casts saty.

BUYER or SELLER hag the opdion W poy Sy oder tecuired rapair coste in oxsas of s amount,

BYER | SHLER { Sharay A GUYER S3LER] | Shared NA
Equally Equady
Agprusel Fox m\x Stanrdard Coversgs Cwher's »
Aporwaal Ro-tispecon Fae R Tl it Extandes Comprage
Landar's Poficy — Mongsjes Poicy

Cimelry su:mu;'eo AadlVoaal Tea Coverage
Lomntar Dacunvert Agsamaion Fnd in Tonk ~ Amoyrd It bo
Fxy Cwiormmined 2y Supplier
Téx Servite Fad Woa} repactony
z'auc CarisaionTurkrg Septic r=paciane
Landar Racpsired Inapacisng A Soplic Pnpieg
Mpamay Capiruct Prepavstion
o H.::w Faa Sunmr

Eagle Policy (Extznded)

17. COCUPANGY: BUYERHama ([ dows ol itomd o cecudy arbpenty 88 BUYER'S primary rasfdanca.

18, FANAL WALK f}mul.:ﬂ: The SELLER granis SUYER and znyregresentethe of JUYER mazonasbia 2ccess 1o condud a fnal salk
hoeugh MapecIen of Jw premises appeadngely 3 calondar dey(s ) picr la closs of cosime, NOT AS A CONTINGENDY OF THE SaLt, but
for papeses of sally ing BUYER et oy recairs agreed 10 nwriling by BUTER and SELLER fave been complalad and pramisac ors &
Nttty Ma ame conallicn aa on acregtancs daly of this conwact. B8 ER shal malo promises avadshie fof he Naal wedk Mrough and
agress Io aceept ha respensitiily and &xpana for making ure ad the uiliiss ars wmad o for the walk through ancept & ghone and catla. If
DUYER does dot conducl g fiagl walk thrcugh, DUYCR specilcally relsayes (s SCLLER and Omkedy) of any Rability.

3. RISK OF LG8 8: Prior fa cloulng of (his uxle, alf «lak of Inxa ahall samola witn SELLER. In sdditisn, shauld the prasilsao Yo malasicdlly
damagod by N or ather dmatructiva cause prior lo clasing, this sgraement shall be vold at the spton of the BUYER.

i 8 CLbSlHGZ On ar pefera the clasing duty, SUYER and 3ELLER 3hak 0epasd wilh the closing egency 3 funds and natumens pacessery (o

cwsnplols 'hig ransscson. Cloakng msana lho data on arfich ol domumanls 3@ elftwr rdod ar pted DY an 2701 and the 3ok
prooaeds ary avalizhly o SELLER. The closing whek be n laler than (Daiel
Fha parties anrea it M CLOSING AGENCY (or thiy ransacdcn ehal ba £ e

locaied ot _Clark Syyeet, Righv_ 1D 83442
If along-larm escrow [ calloction s Iovoled, then Na long<lerm agcrow hotder shalba (A

21, POSSESSION: BUYER shal b entlied ta possassicn J{upon viosing or [Jdats e [ Cpu
Proganty laxes ond waler saseasments (using the fuat avalisbis assesamond 9 2 basks), renls, lnteresi snd resers, llens, arcumbsanzas of bhigaiions

#42iMad ang UL snalt De pro~sisd B of Doy of clesiog/rerating -

22 SALES PRICEIMFORMATION: SELLER axd BUYER hamsby granl perméysion 1o the troksrs and eitner pary lo (his Agreament, [0 giscbze
t2is G343 {rom this trengaciion, Jaclucing aefllng pfica 2ad pecparty: 4dirass 1 Me local Arsoctalion / Bowa of AEALTORSE, mulliple lythg servite. s
merdery, Ha mambers’ pretpects. oporaizsms and olher privgxsional users of reef estate solen dota. The portios (o Die Agtoemenl ackrmwiedge ol
satog prics nfoamston compiisd Bs A rEsUR of thia Agrasment Mgy ba peovided fo the County Asass 8ot Office by oithor perty or by olthor panty'a Broker.

23. FACSM!LE TRANSHMISSION: Facaimflo or gesirenic tranamiztion of any tigned onginal Jocumant, emd retrersmicsion of any tlgnec facsimie
bt elselranic trinamizelon shall b he samy a8 defivary of an arigimat. Al tha request of eHA! party or Ihe Closing Agency, the gariies wik confirm

lacsimie angd alazronic Uanamit=q signsture Sy siging a0 criginal cocyrant.
BUYER'S fndiais ;b ;% Date (; {b- 07 STLLER'S infich ( ﬁ X )nmé{(/{’//ﬁ"?

skl o Snirtadod hmmmd#ﬂ.f&m,hHnInr-mmmnmnvmwmhmhruaanmmm%onmdmu
bt - h Mardonal Asrecrann of IEALFOSI4. WL TF @Y GTHES PEASCN [ MamalTid.
Cooyor: 2 toa o Adsocration of AEALTORGA. To. AS Agmy meoonerd
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24. SIMGULAR AND PLURAL torma eacd inciude liva affar, wien appropeisly,

25 BUSINE3IS DAYS & HOURS A butinsay day is harsin daflnad as Monday ircugh Friday, 8:30 A.M. lo 5:00 P.AL [n lhe (ocad lima 280e
whera tha subjacl raal graperty 1a physically localed. A bealnaga day shall nol 'ncluds any Salurday or Surday. nar shail s buainass day hclude
any lwgal hofiday reccgzod 3y the state of loshia 23 found in lgeha Code §73-1C3. The tine i which any 2xl roquired wnder iz agreement s @
bs parfarmed sholl bha compuled by excfuding the dale of exacylion and incliudiag (e fest day. The first day ahall be (ho day afler the dare of
aaecullon, If 8w lest day (3 a legal nelday. fian the Y (o parfomance shas Ak (ha naxd rubmequand business day.

25, SEVERABSILITY: In e o= [hat any one or mora of tha previzicas coofelned In this Agresmert. or 3ny sppfication tarof, 6aall Je invaldiy,
IMeget o unerdorcaabls In any raapact, the vaildily, legality of anforcazbiily of (he remalning provistans ehall aof in any way ba affecied o Trpaired

haradyy.

2T, ATTORNEY3 FEES: If sithar party snitlaton ¢ dafends any arbitraton ar iegal sctien o7 procaadings which s/a i any way connectad with this
Agresmant, the pravatiting garty shall be endlied to ecavar frarm ha non-pmvol2ng garty rese.mab(c coals and atornay’s tees, including such costes gnd

Iessanapgasl

28, DEFAYLY: I BUYER dafaulta In the pacformanca of s Agresmant, SELLER nas the cpllen of: (1] accapling (e Eames! Munsy s fouidsled
darneges o (2) pursulng any ethar fesrful Aght andior remady fo which SELLER may e antitled_ M SELLER slecls o procsad undes (1], SELLER shaif
maka deqand upen tha haider of the Evvneul Money, ugan which damand said hatdgr ghail pey fram the Earnacl Money e casks Incurced Iy
S2LLER'S Brokar oo beholf of BELLER and BUYER ralalsd to tha traraadiion, Ipciuding, without fmitaties, tha caste of g insuranae, escrw [eea.
appraiad, creok repcr 163, g pocYon leem and atloraay's fees; and 2ald holdar chail pay ary balance of tha Earnes! Meney, mne-helf o SELLER and
oas-halfl la SELLER'S Bvpker, proviged that Ing ameuat 18 ba pald o SELLER'S Broket shell nol gxceed ho Brok=’'s agreed Wb cetunisyion. SELLER
and BUYER specifically acknowisaga and agraa (hat ¥ SELLER efec!s o accepl the Sxnest Momay s figuidatsd damagoa, such shad re SELLER'S
&ak g aaciusive femady, and gych shell not Be consldarsd a peralty or lodfaitura. If SELLER glac!s o procesd under (2), the holdor of the Earnssi
Manay shall ba entitled [0 pay the costa Incurred by SELLER'S Brakar én behalf of SEILER and BUYER realad (o (he Uranzectian, including, withoul
fmltalien, the cosis of brokacsge f3w ila meursncn, escrow fesa, Ippraisdl, cradit rapan fags, ingpacton fees prd oticrmey's feas, wilh any batanca of
o Egcrat Mensy 1o by held peading maciuston of the mattar. - .

o JELLER dalauily. ha+ng apgroved said sale Ind falls to consummale tha same a5 darela sgrasd, BUYER'S Eamsast Money geposit shall
ba returned Io himfhae and SELLER ehall pay (or Bs confs of Ul insurancs, escrow foes, apgraisais, eradil repen fees, ingpaction faag, brokerga feex
aad afiamey's feas, I avy. This shall ncl ho conaidered gs 3 walhar by BUYER of gay other fawlul right or remeady o which BUYER may 06 anttias.

29, ESRNEST MONEY QISPUTE [ INTERPLEADER: Notwllthstanging aery lermination of lhls contract, BUYER and SELLER sgros (N3t in Ma avant
al wny conlraversy rogarding tha Earnasl Munay and hings of vetue held by Groker o cosiag agrency, vakess muluatl wiltlen insliuctons are recsived oy
the hdder of tha Esmeq! Maney and things of wfue, Brmier ar dazkyg agency ¢hell not ba raquired to tika gny action bul may Fwail wny proceeding. of
\ at Brckar's of cloaing agency's opiica gnd sole discretion, may inlerplezd al parties and depasil aty moales o thirgs of valua into 2 Gourt of campatent
i ladicllon and zhal meaver court coals and resgonable dlamey's lees.
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n 30, COMNTIRPARTS: This Agrasrnent moy be exoculad [ sounlersaria. Enaouiing an agreement In scunterparts shafl mean the slgnature of
tvro jdaptical coplea of the same egrasmant. Each ldantical copy of an agraument signed in countgparts |a daamed la ba an griginal. sad all

13 (Candcl coplas shall ibgethver conaBlo ona and ths somg instrumert

i) - \
£ 31. REPRESENTATION COMFIRMATION: Check ane (1) Eaxin Saction 1 and one (1) bax I section 2 bakow ta corlm that in (his transaclion. e
18 brokerage(a) lavakad had the Ioficwing miedcnship{s) wh the BUYBR(S) ard SELLER(S).

Beelien 1
A Taa Brodorage werking with tho BUYERIS) i acing 38 an AGENT far 1Re BUYER(S).
[(]8- Tha brokeraga wecking with the BUYER{S] Is acting as a UMITED DUAL AGENT for fhe BUYER(Z), sithaul an ASSIGRED AGENT.
[[J& The braksrans working with the BUYER(S) 18 acting na & LIMITED DUAL AGENT for the BUYER(S) and haz an ASS1GHED AGENT
- 3cing solaly o tahalf of iy BUYER(S).
[JD- The brokerage warking =it (2e BUVER(S] 1s aclley za 0 NORAG ENT tor the DUYER(S).

Secton2:
A Thabrokoraga warking #it the SELLER(S} tx acting as an AGENT fot (he SELLER(SL
[[12. Tna brokerags working with the $ELLER(S) Is a1ty 4o 3 UMITED DUAL AGENT far ths SELLER(S), whhaut sn ASSIGNED AGENT.
LC Tha broksrags wocking wtth the SELLER(S) In aeting 33 2 LMITED CUAL AGENT for Ing SSLLER(S) and hag 20 AZBIGMED AGENT
acling sololy on behalf of the SELLER(S). S
(10, Tha trekacapa working wity the SELLER(S] Ix 3cting oz 2 NOMAGENT fac the SELLER(S).

Exth porty dgring Hy deasnant seniems Tet o N eesied, rad wio undendoad tha Agarzy Creciomur Brachiirs sdopiad or 0pdraad by he [&Ghs mel es 9z tommi iin ¢nd
oo mocsled S e alnfonsMHp coaflnned shovs. [n addilion, aach sarty condrme that ha brokemmga's apency offCa poicy was Mats avadatls o inssocion sad redew. EACH
PARTY LIMDERTTAMOS THAT HE 15 A "CLETONEMT A#D 18 NOT REPRIIENTED BY A AROMIAAGE LEIULE IS THEARE 5 A RGRE D YRITTEN AGRSEMSNT FUR AGENCTY

AEPRESENTATCN,

-6 )
w(ER'Sln!hb(éé X (’””' ") SEULERT infials (& X }Ows £ [/7@/2

Y o g BNt ghd ST oo by Aapacigtion & FEALTIASS, b s oy -mmmmw:ﬂ:autwims(yhuexm 23720 pRTTIENDD WG WE e by 3
NFiong Aaa ocka Som of FUALTC . L BY MY oW PERS LA (5 PACSIBITCA, Soanghe m&mm:m:.’cm e AT AL S rese rerd,
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westar2ugld HON 1§&:01

' Jun 17 07 03:52p

FPax 18017737952 Gmitha#ldz

gott/otz

Rober O Shippern SHIPFEN 208-745-8241 p.8
A2 RETDENTAL PURLHARSE AWD ZALE AGREEUTHY PAGE fofd Ji7 v 3008 EATTON
PROPERTY ADCRESS: J19 N, 3708 E., Ricby, 1D 83442 Ce: 24081182

3. MME 5 OF THZ 23STMCE IN THIS AGREEMENT.

15, ACCERTANGE: BUYER'S oftw Is mads subleet
in widch grepaty (8 bocalee) Q-
Meney shell ba refundad o BUYER an damaind.

3%5. BUYER'3 SIGNATURES:
[]BEZ ATTACHZS su‘:?'s ADDENOULYS):

RUYER Sigraiurs é 7 it e
vute G/L~67_twa /5 [aresmem

Addrass 913 Qak Haven Rd

€442} Aucress

the accaptancs of 3811 ER on or before ©ate) $E/182(07T
[Jam. D& P.M_ If SELLER doas not aczept this Araement wibvin the lime spacilod, Ne anlira Saraest

32 ENTIRE AGREECHEMT: This Agraamen( containa the antira Agrecmant af the partias respecting the matlers berein agt lorh and supersedes ol
prior Agreementa Sighunan tho serla fespecting such mctiars. Mo wamanies, Incading. withoul [Imitatiea, sny wesranty of aabltasilly, sgraemaents or
reprezentations nct apreasty szt krth heraln shall de biacng ueon eliber garly.

M. AUTHORITY OF 3IGHATORY: If BUYER or SELLER i3 a corpodalian, partnarahip, rual, esfaba, or plhar entily, the person exsculing this
agr=ament on its Uehall warrants his ar fr aulhoeity (3 co g0 and to hind BUYER or SELLER,

at (Locod Tlme:

Spadfy number of BUYER gddardur(z) allsched.}

BUYER (PAnt Mamns) Williarn S. Geodspeed

Phone 8 po<_ . ~

Sy Kpasyville _ Stle Thi

Fax ¥

% 37932

E-ial Addrmge

37. SELLER'S SIGMATURER:
Ina part of M SSTLER.
[J5HGHATURES] BURIECT TO ATTACKED COUNTER OFFER

(] SIGMATURE{S} SUBJEET TO ATTACHED 4 v GHDUKI(B) 7

o

SELLER Signaturs ,
Dm_é;/’gé? Twa 2.7 (AN (350

Adarass 5 QC £37.56' E— ﬁ’i"{Z

v

BUYER (Print Mams] Qhelles B, Ggodspeed

Phong ¥ Cet 2

Cy sne za

Fax®

On this duts, UW e horeby approve and eccepl tba trangacilon sat forth in tha above Agresmant and agrae (¢ cacry oul alf the tavms thareal on

SELLER [Print Mama)
Phone 8 3/ 3~L 2/

(o4 §

Clty 4 ?._ l/;, Stete ._fﬁ

s LTGHR

e R L A R R N N I T Y

CONTRACTOR REGISTRATION 8 (if applicabla)

€2l Addron s pome s S ag. CPal Fax 2 ‘7.55:{':[:0‘76//

/ ) '
SELLER Signatura SELLER {Print Nama)
Dais Tima A JPm ¥ Phanet cetd
Addrass City State Zp
-4 Addrsas Fax o

AT-21 RESLENTUL PURCHASE AND IALS AGRTERENT PAGE Egt 8 JLLY 2006 ELTON

T B3 & dd I RTIIEd Ty tha B dowzigson of RIALTIACE, ren TS K hrn 2048 desianed @ gid @ B S50 edy &7 wio Oy mad ooy omnutr 't wha g pembory of
Mrdonsd Ansermrien o AEALTCIUIS USE A AHY OTHER PERAEN (3 P2 HGAITEN.
Cigryrpht dado Aezanialon of ARALTTHTN 1o, Alf fr-ds axaved.

[a2d
Compery-Coldwall Banker Eagle Rock

SAL PCER-OB3AT

i Provided by: Randy Stoor
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RE-11 AODENDUM S [ (123, clc)
R Yol O A ) AU

(RIS 18 ALECALLY BIMLIMNG CONTRACT READ THE ENTIE BOCUMENT INCLLOGNG ANY ATTAGHMENTS. Y OU HAVE ANY QUESTOYS,
COMSGULT YQUR ATTORNEY ANCIOR ACCOQUNTANT 3GFORE SICKING

This ie at ADDENCUNM g the Rurchase ond Sale Agreement it Recapt for Zarnest Maney .
“rddenciin® menag Yint Vg ininreaclian bedow 3 oddei aantesis for e sgreement Bach e $sls or deserplonc) aadlor means he fonnis beatyuscd

to chunrje, careect or cevize Ury agreement (such as nmstifiziors, ocdidon o deinten 30w o).

5 PURCHASE AND SAUE AGREENTNTOATED:__ (r~ 16 =1 wt_LYoST /8T

sooress:_ LA Al R7sq A Kigby | . Yy ‘

, Bl ; o _cud Shifee B e speoe]

© BUYER(S: J@M__Ga&gmw[_,ﬁr SHellee B, (TodSpeer

v sEuLERS): _ ok Sk lppend .

) The ungersithed pactias haely agr2a as fiffows: )

; B t : - . -
Sellers_QCCeptnnste 15 Ao, éx«.ﬂ._{-,’ci";!*.:l«z/&‘z__ do.._ 6.1 K//.&.a:_?._ e
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7 Ty lhex exlont e t2ms of Dhis ADDENIUM modify o7 canlict wrth any prosionrs of tha Purchase and Sale Agreement intluting at pror
Y Addenduns o Counler Offers. tnose terms zhodl cuntrsi. Al othee lrrms of e Purchaze aad Safe Agraament insluding ail grior
«  Arddendums or Cgunter Qtfers ngl modilied by Uis ADOB“Q(JM shall remain the same. Uped its execution iy Wl pordes, s
1 agreumemVad g‘nl:gl e alommunlboned Agreemsar .
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RE-11 ADDENDUR JULY. 2008 EDITION DAF.J@

E-11 ADDEMNDUM # _onE (1,23, etc.)

Date: July 22007

THIS IS A LEGALLY BINDING CONTRACT. RZAD THE ENTIRE DOCUMENT INCLUDING ANY ATTACHMERNTS. IF YOU HAVE ANY QUESTIONS,
CONSULT YOUR ATTORNEY ANC/OR ACCOUNTANT BEFORE SIGNING.

This is an ADDENDUM to the Purchase and Sale Agreement.
("Addendum” mears thal the information below is added material for the agreement {such as lists or descriptions} and/cr means the form is being used
lo change, correct cr revise the agreemant {such as mcdification, addition or deleticn o a term}).

PURCHASE AMD SALE AGREEMENT DATED: _ fune 16, 2007 ID#% 24051188
ADCRESS: __ 319 N. 3709 E.. Rigby, [D 83442

BUYER(S): _ William S. Goodspeed & Sheliee B, Goodspeed

SELLER(S): _ Robert Shippen Construction

The undersigned parties hereby agree as follows:

1. Buyers & Sellers acknowledge that the correct Address for this property is: _
3709 E. 319 N., Rigbhy, ID 83442 and hereby amend the purchase & sale agreement o
{the address used had the street number swapped with the house number)

22
23
24
25
26
27
28
29
30
a1
3 To the extent the terms of this ADDENDUM modify or conflict with any provisions of the Purchase and Sale Agreement induding all pricr
3 Addendums or Counter Offers, these terms shall control. All other tarms of the Purchass and Sala Agreement including all prior
34 Addendums or Counter Offers not modified by this ADDENDUM shalt remain the same. Upon its execution by both parties, this
35  agreement is madae War{ of the aforementicnec Agreement.
38 %[‘ /Q /ﬂ
27 BUYER: /{/ Data: 7 7_
33 , Date: 7_) 7
as  SELLER: A «, / legla. 2 ~ Datg:
el — s
«©  SELLER: \A/Ww ,_;,/M/ p o/ Date: 7/ 2/
Ths fotm »s ;rmted and’}dsnbutaﬁ He ldahe r«s},clatyon af REALTORSE Inc. This form has bear: designed for and 1s provided only for tha real asiate professiorals who ars
mambes of tha Maticnal Associaticn of REALTORS 8. USE B ANY OTHER ¢ kIS PRCHIBITZD,
& Capynght idaho Association of REALTIORS ®, inc., Alf rights resarsed
RE-11 ACDENDSUM JULY, 2008 EDITION PAGE 1 CF 1
Company: Coldwell Banker Eagle Rock  S/N-PCF5-06387
Provided by: Randy Stoor Pomied uving Sofiwrrs Fom Professional Campulzr Farms Co v 700
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