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STATEMENT OF THE CASE

A. Nature of the Case

Plaintiffs, Shawn and Shellee Goodspeed (“the Goodspeeds™), seek damages and rescission
of contract against Defendants, Robert and Jorja Shippen (“the Shippens™), relating to the purchase
and sale of a newly constructed home in Rigby, Idaho. The Goodspeeds allege, among other things,
that the recurring sub-water issues in the basement breached the implied warranty of habitability.
The Shippens knew of the sub-water problem prier to selling the residence and did not disclaim the
implied warranty of habitability.

B. Course of Proceedings

Upon learning of the intrusion of sub-water in their newly purchased home and of the sub-
waters’ recurring nature, the Goodspeeds sent notice to the Shippens under the Notice and
Opportunity to Repair Act on September 26, 2008 and October 29, 2008 to allow the Shippens to
remedy the sub-water issues. R. Exs. 7 and 8. The Shippens denied this request on November 18,
2008. R.Ex.9. Accordingly. the Goodspeeds filed suit against the Shippens on January 6, 2009.
R. Vol.I,pp. 2-9.

During the course of the proceedings, the trial court allowed three subsequent amendments
to the Goodspeeds’ complaint, with the Third Amended Complaint being the final complaint before

the Court. R. Vol. III, p. 567a.



Plaintiffs filed a number of requested jury instructions with the trial court on December 28,
2010, among which was proposed Jury Instruction No. 34, which is the subject of this appeal:

INSTRUCTION NO. 34

Disclaiming a warranty requires a conspicuous provision (text in
large, bold, or capital letters) which is clear and unambiguous, fully
disclosing the consequences of its inclusion. This places a heavy
burden on the builder to show the buyer has relinquished the
protection afforded to the buyer by public policy and that the buyer
has done so knowingly. By this approach, boilerplate clauses (ready
made or form language), however worded, are rendered ineffective
thereby affording the consumer the desired protection without
denying enforcement of what is in fact the intention of both parties.
A knowing waiver of this protection will not be readily implied and
should be obtained with difficulty.

Tusch Enterprisesv. Coffin, 113 1daho 37, 45

- 47 (1987); Black’s Law Dictionary, 2™

Pocket Ed., Bryan A. Garner (2001)

“Boilerplate”, Myers, 114 Idaho 432, 437

(1988).

R. Vol. IIl, p. 721. As can be seen, the jury instruction was marked with a number of legal
authorities on the topic of the proposed jury instruction. /d. A jury trial commenced on January 11,
2011 through January 14, 2011. After the evidence was presented. a jury instruction conference was
held in chambers on January 14, 2011 to discuss the ramifications of this and other jury instructions.
R. Vol. IV, p. 932. Thereafter, counsel was allowed time to preserve their proposed instruction for
appeal, which Plaintiffs did as it relates to proposed instruction No. 34. The Court did not give
Instruction No. 34 on the basis it had misunderstood from the evidence that the Goodspeeds had

actual knowledge of this provision. R. Vol. IV, p. 931.



After the verdict was rendered, the Goodspeeds filed a Motion for Judgment
Notwithstanding the Verdict and Motion for Reconsideration on February 9, 2011 alleging that it
was error for the Court to exclude Jury Instruction No. 34 on the basis, as asserted in the instructions
and legal authority submitted therewith, that the disclaimer must not only be understood by the buyer
but also that it be clear and conspicuous and not just mere boilerplate language. R. Vol. IV, pp. 863 -
865. Upon review of the record, the District Court recognized that Defendants’ counsel had
erroneously represented that paragraph 32 of the Purchase and Sale Agreement was specifically
explained to and understood by the Goodspeeds. /d. at pp. 932 - 934. As such, the district court
acted within its discretion and granted a new trial based on this mistake of fact and law. /d. at pp.
932-935.

The Shippens subsequently filed this appeal with the Court.

C. Statement of Facts

Shawn and Shellee Goodspeed are from Tennessee. Tr. p.8:14-15. They requested a job
transfer and came to Idaho to move closer to family and settle down. Tr. p. 15:11-8, 224:10-20.
They liked the Rigby, Idaho area because it offered them a place close to work, family, and outdoor
recreational activities. Tr. pp. 8:16 - 9:12, 224:10-20. They wanted a house with enough room for
the kids and for Shellee’s father to come and live with them. /d.

In searching for homes, the Goodspeeds learned of sub-water (water that rises from the

ground up due to farmer flood irrigation) in the Rigby area and notified their Realtor, Randy Stoor,



that they had no interest in looking at homes with these issues. Tr. p. 11:20-24; 12:17-23; 116:23 -
117:8. Intheir home search, the Goodspeeds came upon the Shippen house (319 N. 3709 E, Rigby,
Idaho) located in Woodhaven Creek Estates subdivision. Its MLS listing read as follows:

PUBLIC INFO: [...] **THERE HAS BEEN CONCERN ABOUT
SUB WATER IN JEFFERSON COUNTY, HOWEVER THIS
HOME HAS NOT HAD SUB ISSUES AND TO GIVE THE
BUYER PIECE [s.i.c] OF MIND BUILDER WILL INSTALL A
LEACHING SYSTEM AROUND HOME AND PROVIDE 1 YEAR
WARRANTY ON CONSTRUCTION**

PRIVATE INFO: There has been some concern about sub water in
Jefferson County. This particular home has never had sub issues
but to give the buyer peace of mind the builder is going to install a
leaching system with a drainage field from the east side to the west

side of the home to prevent the possibility of there every [s.i.c.]
being any sub issues.

(Emphasis added. Capitalization in original). R. Ex. 1. Both of these sections were made available
to the Goodspeeds without any wrongdoing on the part of their realtor. Tr. pp. 115:7 - 117:16; R.
Ex. 49, Tr. p. 9:6-25. After doing a walkthrough of the house, the Goodspeeds submitted an offer
on the house on June 16, 2007. R. Ex. 3. The Shippens accepted the offer the next day. /d.

This offer was made on a standard real estate form commonly used by Idaho Realtors which

isreferred to as Form RE-21. /d. See also Tr. pp. 13:20-14:2;99:21-25; 117:24-118:10; 125:18-

25; R.EX. 49 Tr. pp. 22:19 - 23:4 and 23:9-13. No evidence was presented that Section 32 of this



agreement stood out or was otherwise brought to the Goodspeed"s attention.! In fact, the parties
never discussed a disclaimer of warranties. Tr. P. 112:14-17; 119:3-9.

Instead, Mrs. Shippen testified she was not aware of anything in the contract that would
notify the Goodspeeds the house would not be habitable. Tr. P.262:8-14. The evidence showed the
Goodspeeds intended the home as their primary residence and that it would be habitable. Tr. pp.
13:13-15; 14:15-15:6; 15:11-20; 21:12-20; 38:8-13; 41:18-23; 41:24-42:15; 104:5 - 105:6;
119:3-9; 225:22-226:17. The evidence also showed that the Shippens understood the Goodspeeds
would inhabit the home and that the Shippens intended for the hvorne to be habitable. R. Ex. 1,
138:16-23; 145:22 - 146:3; 191:22 - 192:10; 262:1-21.

The Goodspeeds, who are not attorneys and relying on the representations of the MLS listing,

even sought to ensure the livability of the home by requesting a builder’s warranty for a minimum

' During the trial, Defendants’ counsel read Paragraph 32 to Mr. Goodspeed. Tr. 73:18 - 75:2. He also asked
Mr. Goodspeed at trial what he thought some of the terms of that paragraph meant. Tr. 74:6-18. He also asked Mr.
Goodspeed if he and his wife signed the agreement. Tr. 74:19-20, 75:21 - 76:11. Mr. Goodspeed was never asked
whether he read this provision of the contract before signing it. Mr. Goodspeed was never asked whether hisrealtor drew
his attention to this section or explained this section specifically to him. Instead, Mr. Goodspeed confirmed this was a
form agreement and that he believed the home would still be habitable. Tr. p. 114:1-2; 99:21 - 100:4.

Without mentioning paragraph 32, Defendants’® counsel did previously ask Mr. Goodspeed generally if his
realtor explained the contract to him. Tr. 58: 8-10. However, no further testimony was presented regarding the scope
of such explanation, so there can be no determination that paragraph 32 was actually called to the Goodspeeds’s
attention.

Additionally Defendants’ counsel asked Mr. Stoor generally whether as part of his job as a realtor he “goes
over” the purchase and sale agreement with his clients and whether he “tries” to explain all of the details. Tr. 126:4 -
10. But Defendants’ counsel never asked Mr. Stoor whether he specifically reviewed paragraph 32 with the Goodspeeds
in this case or explained it to them. Tr. 126:4 - 128:12. Instead, again, Defendants’ counsel simply asked Mr. Stoor what
he thought that provision meant and whether there were any particular addendums regarding the implied warranty of
habitability. /d. Therefore, Defendants never established the Goodspeeds actually knew this provision existed or that
this provision was anything more than a boilerplate contract.

5



of one year. R. Ex. 3, Section 4. They had no intention of disclaiming any warranty of habitability
after a year of the purchase. Tr. p. 82:7-10.

Contrary to the Goodspeeds, Robert and Jorja Shippen are both from Jefferson County and
have lived there almost their entire lives. Tr. pp. 136:18-24. Mr. Shippen has been in the home
construction business for over forty (40) years. Tr. p. 137:20 - 138:5. They are very familiar with
sub-water in the county and its causation. Tr. pp. 136:24 - 137:7; 179:23 - 180:1; 258:2-22. In fact,
they were aware of sub-water problems in the Woodhaven Creek subdivision before they began to
construct the residence. Tr. p. 180:2-5; 258:11-15.

Upon commencing construction in the spring 0o 2006, the Shippens had the home excavated.
Mr. Shippen was involved with the inspections and progress of the home. Tr. p. 186:13-15;259:22-
24. He had a hole next to the foundation of the walkout basement dug even deeper so he could
observe the subwater over the course of the construction. Tr. p. 187:14 - 188:14. As the
construction continued, subwater began torise. Tr. p. 188:15-19. He could see it. /d. The subwater
flooded the basement during the final phases of construction in 2006. Tr. pp 188:20 - 190:1. When
Mr. Shippen saw this, he told his wife and son. Tr. pp. 189:21-23; 260:5-8.

The Goodspeeds assert that the Shippens never told them of this flooding. Tr. pp. 20:11-19;
64:15-17; 65:23 - 66:4; 84:14-18; 87:8-21; 102:17-23; 112:5-8; 113: 16-20; 133:25 - 134:2;
226:18 - 227:3. Randy Stoor testified there were no discussions by the Shippens or their realtor

about the house having subwater problems. Tr. pp. 117:17-20, 132:19-23. The Shippens never



amended the MLS listing to the house. R. Ex. 1, R. Ex. 49 Tr. pp. 10:1-17; 10:24-11:22; 117:17-20;
263:21-25. And so the Goodspeeds purchased the residence on or about July 3, 2007. R. Ex. 4.

After purchasing the house, the Goodspeeds immediately began improving the house,
including the basement so the family could move in. Tr. p. 21:21-25. Within a few months of
purchasing the home, they learned the house had previously flooded. - Tr. pp. 22:16-21: 227:4-9.
They were shocked and immediately confirmed their understanding of the MLS representations that
the home had not had subwater and would not ever have subwater problems. Tr. pp. 22:23 - 23-3;
227:10-16. They contacted Mr. Shippen who told them not to worry about the 2006 flood because
it was due to canal rupture. Tr. p. 23:4-24: 227:14-16.

Despite Mr. Shippen’s verbal assurance, the home continued to have subwater problems. In
September, 2007, the subwater flooded the grass and landscaping near the walkout basement and
came within inches of intruding into the house. Tr. p. 23:25-25:10; 83:1-6; 227:25-228:16. The
Goodspeeds added a second sub-pump/leaching system to keep the water away. Tr. p. 26:15-27:9.
Mr. Goodspeed testified he was sure the problem was not from a broken sprinkler pipe because the
well pump would be running all the time. Tr. 24:23 - 25:3. No evidence was presented that Mr.
Goodspeed had clipped any pipes working on his property. Tr. pp. 1 -293. Mr. Shippen assured the
Goodspeeds subwater would not come into the house. Tr. p. 24:15-17.

In 2008, the Goodspeeds had the same problems occur. with subwater this time intruding

through the cracks in the foundation and causing the basement water’s lift station to turn on and run



continually. Tr.pp. 25:11-27:15: 83:7-9; 2293 - 230:6; 272:12 - 273:13. The subwater also soaked
the carpet and floorboards. Tr. p. 26:4-8. Both sub-pumps/leaching systems were running in 2007
and 2008. Tr. p. 27:10-12. Mr. Goodspeed asked Mr. Shippen what could be done about this now
obviously recurring problem, to which Mr. Shippen admitted nothing could be done to stop it. Tr.
p.27:13-28:10. The Goodspeeds were met with the same response in their attempts to comply with
the Notice and Opportunity to Repair Act, and subsequently filed suit on January 6, 2009. R. Ex.
7.8, and 9.

Since suit was filed. the subwater problems have continued. In 2009, as is evidenced by the
DVD and pictures introduced into evidence (R. Exs. 5a-f and 6). the subwater again sprung up in the
yard and through the cracks in the foundation. See also Tr. pp. 33:19-24:14;36:3 -38:7; 83:13-15:
231:6-242:13. The subwater flooded the entire basement to the depth of a couple of inches and was
seeped up by the sheetrock walls six inches high. /d. While not in evidence, the house again
suffered sub-water problems in the summer of 2011, after the trial.

This recurring problem caused the Goodspeeds to stop finishing the basement in 2008, after
the problem was revealed and a pattern of subwater flooding became apparent. Tr. p.28:11-19. By
that time, Shawn had already completed approximately eighty percent (80%) of the basement for his
family. Tr. pp. 41:24 -42:15 The basement covers one half (/42) of the square footage of the house.
ld. The basement contains virtually all of the mechanical devices that make the home habitable

(such as the furnace, water heater, water pump, and water softener). Tr. at p. 38:8-13.



As a result, the habitability of the home has been impeded on numerous occasions and the
jury should have been instructed on the law as it relates to an adequate disclaimer of the implied

warranty of habitability.

ISSUE ON APPEAL

Whether the trial court abused its broad discretion by granting a new trial for not instructing

the jury on the law regarding a disclaimer of the implied warranty of habitability.

STANDARD OF REVIEW

Whether the trial court erred in granting a new trial is examined for a manifest abuse of
discretion. Sheridan v. St. Luke's Regional Medical Center, 135 Idaho 775, 780, 25 P.3d 88, 93
(2001).

“A district court may grant a new trial for an error in law, occurring at the trial.” Idaho R.
Civ. P. 59(a)(7). The appellate court exercises free review over the correctness of jury instructions
because it is a question of law. Bailey v. Sanford, 139 Idaho 744, 750, 86 P.3d 458, 464 (2004). If
such an error in law occurs, “the district court has a duty to grant a new trial under Rule 59(a)(7),
even though the verdict is supported by substantial and competent evidence.” Craig Johnson

Const., L.L.C. v. Floyd Town Architects, P.A., 142 Idaho 797, 800 - 801, 134 P.3d 648, 651 - 652



(2006) (emphasis added). A trial court has broad discretion in this ruling. Sheridan, 135 Idaho at
780, 25 P.3d at 93.

Thus, the sequence of [the appellate court’s] inquiry is: (1) whether

the district court correctly perceived the issue as one of discretion; (2)

whether the district court acted within the outer boundaries of its

discretion and consistently with the legal standards applicable to the

specific choices available to it; and (3) whether the district court

reached its decision by an exercise of reason.
Id. The trial court has this broad discretion because it “is in a far better position to weigh the
demeanor, credibility and testimony of witnesses, and the persuasiveness of all the evidence.”
1d. guoting Quick v. Crane, 111 1daho 759, 727 P.2d 1187 (1986).

Solongasthereis evidence presented at trial to support the instruction, the instruction should
be given. /d. “A requested jury instruction must be given if it is supported by any reasonable view
of the evidence, Bailey, 139 Idaho at 750, 86 P.3d at 464, but the determination of whether the
instruction is so supported is committed to the discretion of the district court. State v. Elison, 135
Idaho 546, 552,21 P.3d 483, 489 (2001).” Craig Johnson Const., 142 Idaho at 800 - 801, 134 P.3d
at 651 - 652 (2006).

All of these elements have been met and the decision of the trial court should be affirmed.

10



ARGUMENT

I. THEDISTRICT JUDGE RECOGNIZED THE ISSUE OF ANEW TRIAL WAS ONE
OF DISCRETION.

This Court is charged with primarily determining whether the District Judge recognized his
role as being one of discretion. Sheridan. 135 Idaho at 780, 25 P.3d at 93.

The Honorable Gregory S. Anderson, the District Judge in this case, recognized his role in
granting a new trial as one of discretion: “The decision or grant to deny relief pursuant to a motion
to reconsider is within the sound discretion of the trial court and, absent a manifest abuse of
discretion, will not ordinarily be disturbed on appeal.” (Citationsomitted). R. Vol. IV, pp. 924 - 925.
Further the Court recognized:

On a motion for new trial, a trial court has broad discretion and may
weigh the evidence and credibility of the witnesses. [ ... ]. Unlike
the rule which applies to motions for directed verdict or j.n.o.v., a
trial court may set aside the jury’s verdict and grant a new trial
pursuant to I.R.C.P. 59(a) even though there is substantial evidence
to support the verdict. [ . . . ]A trial court is not required to view the
evidence in a light most favorable to the non-moving party.

Id. (Citations omitted). Where the District Judge recognized and perceived his role as one of
discretion, this Court must next determine whether the District Judge acted within the outer

boundaries of his discretion within the legal standards, and whether he reached his decision by an

exercise of reason.

11



I1. THE DISTRICT JUDGE ACTED WITHIN THE BOUNDS OF HIS DISCRETION
AND CONSISTENTLY WITH THE LAWS REGARDING THE DISCLAIMER OF
THE IMPLIED WARRANTY OF HABITABILITY.

For more than one hundred (100) years, the Supreme Court of Idaho has stated that the
decision to grant a new trial is solely within the discretion of the trial judge and will not overturn that
decision in the absence of an abuse of discretion. Jacksa v. Gilbert, 4 1daho 738, 44 P. 555, 555
(1896) (“the action of the lower court will not be interfered with unless the record shows an abuse

“of discretion on the part of the lower court™). In Jacksa. while the Court states the jury obviously
ignored the jury instructions, it also recognized that the trial court is charged with “correctly stat[ing]
the law applicable to the case.” Id.

Further, the trial court has the discretion to instruct the jury on “any matter it believes
necessary and appropriate to aid in resolution of the issues at hand.” Idaho R. Civ. P. 51(a)(1).

The trial court in this case further correctly recognized:

A requested jury instruction must be given if it is supported by any
reasonable view of the evidence. Bailey, 139 Idaho at 750, 86 P.3d at
464, but the determination of whether the instruction is so supported
1s committed to the discretion of the district court. State v. Elison,
135 Idaho 546, 552, 21 P.3d 483, 489 (2001). Clearly, a requested
jury instruction need not be given if it is either [(1)] an erroneous
statement of the law, [(2)] adequately covered by other instructions,
or [(3)] not supported by the facts of the case. State v. Eastman, 122
Idaho 87, 89 831 P.2d 555, 557 (1992).  Even so, when the
instructions taken as a whole do not mislead or prejudice a party. an

erroneous instruction does not constitutereversible error. Bailey. 139
Idaho at 750, 86 P.3d at 464.
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(R. Vol. IV. pp. 934 - 935) citing Craig Johnson Const., 142 1daho at 800, 134 P.3d at 651.
(Enumeration added). The trial court also recognized (4) “[w|hen a jury verdict is rendered on the
basis of incorrect instructions, the appropriate remedy is the granting of a new trial.” Walfon v.
Portlatch Corp., 116 Idaho 892, 897, 781 P.2d 229. 234 (1985). Respondents will address each of

these four issues below.

In this case, Judge Anderson recognized that in instructing the jury on the law, there was a
critical deficiency that may substantially affect the outcome of the underlying case, namely the
failure to instruct on the disclaimer of the implied warranty of habitability. Such a determination is
within the discretion of the trial court. In an effort to educate the jury on the matter, Goodspeeds

filed the following proposed jury instruction:

INSTRUCTION NO. 34

Disclaiming a warranty requires a conspicuous provision (text in
large, bold, or capital letters) which is clear and unambiguous, fully
disclosing the consequences of its inclusion. This places a heavy
burden on the builder to show the buyer has relinquished the
protection afforded to the buyer by public policy and that the buyer
has done so knowingly. By this approach. boilerplate clauses (ready
made or form language), however worded, are rendered ineffective
thereby affording the consumer the desired protection without
denying enforcement of what is in fact the intention of both parties.
A knowing waiver of this protection will not be readily implied and
should be obtained with difficulty.

Tusch Enterprises v. Coffin, 113 Idaho 37, 45

- 47 (1987); Black’s Law Dictionary, 2™

Pocket Ed., Bryan A. Gamer (2001)

“Boilerplate”, Myers, 114 Idaho 432, 437

(1988).
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R. Vol. lIl, p. 721.

A. The Proposed Jury Instruction Is a Correct Statement of the Law.

As will be discussed, the implied warranty of habitability rises as a matter of public policy
and is only disclaimed with difficulty. Aneffective disclaimer must fully disclose the consequences
of its inclusion, be conspicuous, and actually be the agreement of the parties.

1. The Rise of the Implied Warranty of Habitability.

The Idaho Supreme Court has specifically declared that public policy demands that the rules
of caveat emptor do not apply to the purchase and sale of a new residence. Bethlahmy v. Bechtel,
91 Idaho 55, 67— 68,415 P.2d 698, 710 — 711 (1966). Instead, an implied warranty of habitability
will be imputed against the builder-vendor” to protect the consumer. Id. This is an implied warranty
of fitness that the house will be habitable. /d. To hold otherwise would be a “manifest denial of
justice” where a buyer does not stand on equal ground to inspect the house as a builder who is daily
engaged in the building and sale of houses. /d. Instead, public policy demands an implied warranty

extend from the builder-vendor of the home:

* This warranty extends not only from the builder, but also from the seller/vendor, provided the seller/vendor
of the new construction has “expertise in the construction business and exercised control over the construction of [the
home], as would a builder developer, then the implied warranty would extend from [the Seller].” Tusch, 113 Idaho at
48,740 P.2d at 1033. In Tusch, the Court held that because the seller had extensive experience in the road construction
industry and periodically stopped by the job site during construction the implied warranty would extend from the seller
as well. /d. at 48 - 49. See also Bethiahmy. 91 ldaho at 67, 415 P.2d at 710 ( holding a builder-vendor, bears liability
for the warranty of habitability). Inthis case, Robert Shippen, the principle behind Marriott homes has been in the home
construction business for more than 40 vears. Tr. pp. 137:17 - 138:5. He was the individual on site inspecting the
progress of the home. Tr. pp. 136:13 - 138:15; 147:6 - 9. When he learned of the sub-water, he notified his wife who
was also very familiar with sub-water. Tr. pp. 258:15-22; 260:5-8.
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The mores of the day have changed and the ordinary home buyer is
not in a position to discover hidden defects in a structure. A home
buyer should be able to place reliance on the builder or developer
who sells him a new home, the purchase of which in so many
instances, is the largest single purchase a family makes in a lifetime.
Courts will judicially protect the victims of shoddy workmanship.
Consumer protection demands that those who buy homes are entitled
to rely on the skill of the builder and that the house is constructed so
as to be reasonably fit for its intended use. The average purchaser is
without adequate knowledge or opportunity to make a meaningful
inspection of the component parts of a residential structure.

Tusch Enterprises v. Coffin, 113 Idaho 37,47, 740 P.2d 1022, 1032 (1987) citing Moxley v. Laramie

Builders, Inc., 600 P.2d 733, 735 (Wyo0.1979).

The implied warranty of habitability extends to latent (concealed or dormant) defects which
manifest themselves within a reasonable time. Tusch, 113 Idaho at 50. It extends to latent defects
because “it is unrealistic to expect buyers to consult geotechnical and other experts about defects that
are not even apparent.” Id. at 47. The builder is the one who created the latent defect and the
builder is in the better position to remedy and guard against such defects. /d.

If the habitability of the home is impaired, liability attaches to the builder-vendor of the
residential property regardless of fault —a form of strict liability. Id. at 46 - 47; Phillip L. Burner
& Patrick J. O 'Connell on Construction Law, §9:72 (2002).

Notably, the habitability of the home need only be impaired for a breach of the implied

warranty to arise. /d.

% In this case, where the MLS mentioned sub-water issues were in the county, it specifically stated this house
did not have sub-water issues and the Goodspeeds relied on that representation. The MLS listing was never altered.
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2. The Boiler Plate Terms of the Purchase and Sale Agreement Are
Insufficient to Waive the Implied Warranty of Habitability

A disclaimer is strictly construed against the builder-vendor. Tusch, 113 Idaho at 45 - 46.
This places a heavy burden on the builder-vendor to show the buyer has relinquished the protection
afforded to the buyer by public policy and that the buyer has done so knowingly. /d. “‘By this
approach, boilerplate causes, however worded, are rendered ineffective thereby affording the
consumer the desired protection without denying enforcement of what is in fact the intention of both
parties.”” Id. citing Crowder v. Vandendeale, 564 S.W. 2d 879 (Mo. 1978) (Emphasis added). A
knowing waiver of a warranty will not be readily implied and should be obtained with difficulty.
Tusch, 113 Idaho at 46; Myers v. A.O. Smith Harvestore Products, Inc,, 114 1daho 432, 437, 757
P.2d 695, 700 (Ct. App. 1988).

“Boiler plate” language is defined as “ready made™ or “fixed or standardized contractual
language™ (i.e. form language). Black’s Law Dictionary, 2™ Pocket Ed., Bryan A. Garner (2001)
“Boilerplate”. On the contrary, a term that is individually fashioned in an agreement is not
boilerplate language. Snyder v. Miniver, 134 Idaho 585, 588, 6 P.3d 835, 838 (2000). In that case,
the Court affirmed that a standard earnest money agreement sent through the purchasing agent’s real
estate agent was a “boilerplate” agreement where it was a pre-printed, generic form. /d. at 586 -
588. Even the Idaho District Court has recognized that clauses generally found in most real estate
agreements are boilerplate clauses. See Batchelor v. Payne, 2009 WL 2929264, 2 - 3 (2009)

(Holding amerger clause contained in a purchase and sale agreement was boilerplate language where
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the same or similarlanguage can be found in most all real estate purchase agreements). A boilerplate
agreement can also be identified as a form contract that has spaces to insert various contract terms.
Tucek v. Huff, 115 Idaho 905, 905, 771 P.2d 923, 923 (Ct. App. 1989).

Restated, it should be clear to both the seller and the buyer that a disclaimer was intended and
accepted. Ifit is not clear or the disclaimer is found in mere boilerplate language, the disclaimer is
construed against the builder-vendor.

In this case, the evidence was clear the alleged disclaimer was boilerplate language. Shawn
Goodspeed, Randy Stoor (the Goodspeed’s realtor), and even Dave Chappel (the Shippen’s realtor)
testified this was a form or boilerplate contract commonly used throughout Idaho. Shawn
Goodspeed testified:

20 Q Would you please turn to Exhibit Number 3?7 Do

21 you recognize this document?

22 A Yes. It’s the sales — purchase and sales

23 agreement from the transaction.

24 Q Okay. Did you write every word in that

25 purchase and sale agreement?

1 A No. This is, as I understand, kind of a

2 cookie cutter form used for these types of documents.

[...]

21 Q Was it your intent that the — let me ask

22 this: Was this — other than what we just talked about
23 in Section 4, is this a pretty standard form contract?
24 A Yeah. Ithink it’s just a form that’s used

25 by, you know, realtors every day.

Tr. pp. 13:20 - 14:2; 99:21-25 (Emphasis added). Randy Stoor confirmed this was a boilerplate
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agreement:

24
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Q Now if you would turn to Exhibit 3.
Plaintiffs' Exhibit 3. Do you recognize this document?
A Yeah, that's a standard purchase and sale
agreement we use. This is the offer that we made on

the property.

Q I'm sorry. You said that was a standard. Is

this a form that's filled out?

A It's a form that's printed by the state
association or provided, and we fill in the blanks.
Q Okay. So kind of a boilerplate type of
agreement?

A Right.

Tr. pp. 117:24 - 118:10. (Emphasis added). Even Shippens’ counsel recognized the Purchase and

Sale Agreement was a form when inquiring of Randy Stoor:

18
19
20
21
22
23
24
25

Q And now this form that you used, it was
prepared by somebody from the realtors association, |
take 1t?

A Attorneys hired by the realtor association in
Boise.

Q And you’re probably after this, what. 30 years
you are pretty much familiar with this form.

A Yes.

Tr. pp. 125:18 - 25. In fact, the Shippens’ own realtor recognized this was a form or boilerplate

agreement:

19
20
21
22
23
24

Q. (BY MR. DUNN:) Is that a standard real
estate document?
A. Yes.
Q. I believe it’s got a number on it that’s
fairly common in southeast Idaho.

What is that number?
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25 A. RE-21.

1 Q. And so in your experience, could you
2 tell the jury what’s the purpose of Plaintiff’s
3 Exhibit 3, which is the RE-21?

[

9

-]
A. The purpose of the document is to
10 present an offer from a prospective buyer through a
11 Realtor to another Realtor who represents a
12 prospective seller in order to eventually consummate
13 a sale.

R. Ex. 49 Tr. pp. 22:19 - 23:4 and 23:9-13. (Emphasis added). Because the Purchase and Sale
Agreement is a boilerplate, cookie cutter, standard form and for the reasons mentioned below, it
should be rendered ineffective as a disclaimerrof the implied warranty of habitability.
3. The Alleged Disclaimer Is Not Conspicuous And Is Therefore Ineffective.
Disclaiming a warranty also requires a (1) conspicuous provision (text in large, bold, or
capital letters) which s (2) clear and unambiguous, fully disclosing the consequences of'its inclusion.
Tusch, 113 Idaho at 45 - 46, 740 P.2d at 1030-1031; Myers, 114 1daho at 437, 757 P.2d at 700.
Thus. to disclaim the implied warranty of habitability, not only must the provision meet the clear
language requirement, but it must also be conspicuous. Appellants only argue the language was clear,
not that it was conspicuous.
The District Judge recognized a definition of “conspicuous™ as it relates to commercial
transactions under 1.C. § 28-1-201:
(10) “Conspicuous,” with reference to a term, means so written,

displayed, or presented that a reasonable person against which it is to
operate ought to have noticed it. Whether a term is “conspicuous™ or
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not is a decision for the court. Conspicuous terms include the
following:

(A) A heading in capitals equal to or greater in size than the
surrounding text, or in contrasting type, font, or color to the
surrounding text of the same or lesser size; an

(B) Language inthe body of a record or display in larger type than the
surrounding text, or in contrasting type, font, or color to the
surrounding text of the same size, or set off from the surrounding text
of the same size by symbols or other marks that call attention to the
language.

Idaho Code Ann. § 28-1-201(10) (West). This definition has been accepted in the case of Myers,
114 Idaho at 438,757 P.2d at 701. In that case, the Court of Appeals held that because the language
in the disclaimer contained large. bold. capital letters it was conspicuous. /d. While that case dealt
with the sale of goods, interestingly it discussed the issue of conspicuous language in the context of
disclaiming implied warranties such as the warranty of merchantability and of fitness for a particular
purpose—two theories which in essence are the heart of the implied warranty of habitability and are
the product of public policy just like the implied warranty of habitability. Further, that case
acknowledges that “[t]he breadth of implied warranties is governed by the Uniform Commercial

Code.”” Id. at 437. Not insignificantly, even though the buyer had a chance to read the agreement

4 See Bethlahmy v. Bechtel, 91 1daho at 67 — 68,415 P.2d at 710 - 711,

5 That case references Idaho Code § 28-2-316 Exclusion or Modification of Warranties.

In that statute, subsection 2 references language that would satisfy the language requirement of a disclaimer, but
recognizes that language must still be conspicuous. Understandably then, there are two parts to a disclaimer of an
implied warranty: (1) that the language to disclaim is sufficient, and (2) that it is conspicuous. Subsection 3 ofthis statute
mentions that warranties may be excluded where the purchaser has an opportunity to inspect the goods. However, this
Court has stated that buyers of real property are in no position to discover latent defects that may arise as it relates to the
habitability of the property. Tusch, 113 Idaho at47, 740 P.2d at 1032. Therefore, subsection 3 would not apply and the
disclaimer must contain not only the right language, but also be conspicuous in nature.
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in Myers, the Court emphasized that this disclaimer was “nor” like the other print found in other
parts of the document. /d. at 438 (emphasis in original). Thus, the language element alone is not
enough—the way it is displayed also matters®

While Defendants disavow the authority of the Idaho Uniform Commercial Code to define
the term “conspicuous”, they are firm in their assertion that they are entitled to attorneys fees because
the purchase and sale of a home is a commercial transaction. See Appellant’s Brief at p. 36. That
is, Defendants seek relief for attorneys fees under the allegation that a sale of a house is a
commercial transaction, but will not defer to the Idaho Code regarding commercial transactions for
a definition of conspicuous. Defendants justify this argument with the argument that a home is not
a“good”. See Appellant’s Brief at pp. 28 - 29. However, Defendants fail to recognize that the term
“conspicuous” is defined under the “General Provisions™ of Chapter 1 of that title, not under Chapter
2, dealing with the sale of goods.

Regardless of whether the commercial code applies, while 1.C. § 28-1-201(10) contains a
very good definition of the term “conspicuous”, it is not the only source of understanding for the
term “conspicuous.” For example, Merriam-Webster Dictionary defines the term “conspicuous”
as “obvious to the eye or mind”, or “attracting attention”. Merriam-Webster’s Dictionary,

“Conspicuous”, www.merriam-webster.com/dictionary/conspicuous (last updated 2012). Black's

Law Dictionary defines the term as “clearly visible or obvious™. Black’s Law Dictionary, 2™ Pocket

6 See prior footnote.
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Ed., Bryan A. Garner (2001) “Conspicuous”. Both of these common definitions are in line with the
commercial transaction definition of “conspicuous.” Text that mirrors the text around it is not
obvious to the eye, nor does it attract attention. It is not clearly visible or obvious. Instead, it blends
in and is inconspicuous. The typed language is made conspicuous by making it appear in beld,

italicized, underlined, CAPITAL LETTERS, or ALL OF THE ABOVE. Effort must be made to

have it stand out or it is not conspicuous.

Other states have recognized that there is more than just a language requirement for a
provision to be conspicuous. For example, in Schulze v. C &H Builders, the Missouri Court of
Appeals again recognized the holding in Crowder v. Vandendeale, supra, that “to prove a waiver [of
the implied warranty of habitability], the seller must “show [(1)] a conspicuous provision which [(2)]
fully discloses the consequences of its inclusion’ and [(3)] demonstrate that this agreement was “in
fact” reached; however “[a] knowing waiver of this protection will not be readily implied.” 761
S.W.2d 219, 222 (Mo. Ct. App 1988), citing Crowder 564 S.W. 2d at 881, n. 4. Even though the
court in that case did not rule on whether the language was conspicuous or not, focusing instead on
whether the agreement fully disclosed the consequences of its inclusion in light of conflicting
provisions, it is clear that being conspicuous is more than a “full disclos[ure of] the consequences
of its inclusion™ as Appellants argue in their brief here. It must be a conspicuous provision that
makes the disclosure. /d. It has to visibly set itself apart from the other language.

While the Court may expect such an interpretation from the “Show Me State™ of Missouri,
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this Court has already recognized the Missouri precedent in Tusch. Notably, this Court addressed

the issue of a boilerplate agreement and being conspicuous in tandem:

The majority of states permit a disclaimer of an implied warranty of
habitability, but the disclaimer must be clear and unambiguous and
such disclaimers are strictly construed against the builder-vendor. Belt
v. Spencer, 41 Colo.App. 227, 585 P.2d 922, 925 (1978); Bridges v.
Ferrell, 685 P.2d 409, 411 (Okla.Ct.App.1984); Crowder v.
Vandendeale, 564 S.W .2d 879 (Mo0.1978) (en banc). We agree with
these courts and particularly with the Missouri Supreme Court:

[O]ne seeking the benefit of such a disclaimer must not
only show a [1] conspicuous provision which [2] fully
discloses the consequences of its inclusion but also that
[3] such was in fact the agreement reached. The heavy
burden thus placed upon the builder is completely
justified, for by his assertion of the disclaimer he is
seeking to show that the buyer has relinquished protection
afforded him by public policy. A knowing waiver of this
protection will not be readily implied. Crowder, supra, at
881 n. 4 (emphasis in original).

The Court explains its approach: “By this approach. boilerplate

clauses, however worded, are rendered ineffective, thereby affording

the consumer the desired protection without denying enforcement of

what is in fact the intention of both parties.” Jd.. at 881. Accord

Petersen v. Hubschman Construction Co., Inc., 76 111.2d 31, 27

[lI.Dec. 746, 751, 389 N.E.2d 1154, 1159 (1979).
Tusch, 113 Idaho at 45-46, 740 P.2d at 1030 - 1031 (Emphasis and enumeration added). While the
case in Tusch did not have a clause regarding a disclaimer of the implied warranty of habitability,

the Court immediately continues its analysis after adopting the Missouri standard:

The disclaimers in the instant case fall woefully short of fulfilling
these requirements. Because the implied warranty of habitability is
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a creature of public policy, public policy dictates that it be waived
only with difficulty. The party asserting that it has been waived bears
the burden of proving that it has been knowingly waived. Clearly,
when no mention is made of the implied warranty of habitability in
a contract, and the contract contains only general language stating
there are no warranties other than those contained within its four
corners, any purported waiver of the implied warranty of habitability
is ineffective.

Because we find that the implied warranty of habitability has not been
disclaimed, we proceed to the next topic.

Id. (Emphasis added). The Court therefore did not analyze whether the language in the 7usch
agreement was “‘conspicuous’ because quite simply, the language in that agreement did not exist.
However, that does not change this Court’s adoption of the standard analyzing whether the implied
warranty of habitability has been disclaimed. In doing so, the Court sought to ensure as a matter of
publicpolicy the implied warranty of habitabilityis obtained with difficulty. In essencé, this adopted
standard contains an ever beloved three part test: |

1. The disclaimer provision must fully disclose the
consequences of its inclusion;

2. The disclaimer provision must be conspicuous; AND
3. The disclaimer provision must in fact be the agreement
reached. :

In analyzing these three prongs, it is noteworthy that Tusch has recognized as a matter of
public policy that such a disclaimer will be construed against the vendor, not against the drafter. /d.
at 45. Inthis case, the alleged disclaimer fails at least two of the three prongs. It must only fail one

to be rendered ineffective.
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1. The Disclaimer of the Implied Warranty of Habitability Is Not
Conspicuous And Is Mere Boilerplate Language.

The alleged disclaimer in this case states:

32. ENTIRE AGREEMENT. This agreement contains the entire

Agreement of the parties respecting the matters herein set forth and

supercedes all prior Agreements between the parties respecting such

matters. No warranties, including, without limitation, any warranty of

habitability, agreements, or representations not expressly set forth

herein shall be binding on either party.
R. Ex. 3. Notably, Section 32 does not expressly mention “the implied warranty of habitability”.
It does not even mention the work “implied”. But even if the language contained in this provision
is deemed sufficient, it is still not conspicuous. No evidence refuted the boilerplate nature of this
agreement. There are no blanks filled in relating to a disclaimer of the implied warranty of
habitability.” See R. Ex. 3. As is readily observed, there are no large letters disclaiming the
warranty. Further, upon examination of Exhibit 3, this Court will also note that provision 32 is
identical in format to all thirty-six (36) sections of this agreement. [t blends in. It does not stand

out. It is not obvious. It does not attract attention. It is not inbeld, italic, or CAPITAL letters to

set it apart from the rest of the agreement. It is not in any way CONSPICUQUS. Not only must the

language exist, however worded, it must also be conspicuous. Therefore, the implied warranty of

habitability was not effectively disclaimed.

7 While there was some discussion regarding the scope of the “standard Builder’s Warranty” the testimony
bifurcates the two warranties such that they should not be construed together. Tr. p. §2:1-14.
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1i. The Disclaimer Provision Contained in the Boilerplate
Agreement Was Not The Agreement Reached.

It is clear from the record all parties intended the residence to be habitable. Because the
warranty is implied, the Court may look beyond the four corners of the document to make this
determination. “An implied warranty arises as a matter of law so it is not barred by the parole
evidence rule.” Standard Brand, Inc. v. Consolidated Badger Co-op, 89 F. Supp. 5, 9 (ED. Wis.
1950). See also Valley Refrigeration Co. v. Lange Co., 242 Wis. 466, 471, 8§ N.W.2d 294, 297
(1943) (The parole evidence rule does not apply to implied warranties “because the warranty is
created by law and not by the parties’ agreement.”). Further, this Court recognized in Tusch thatone
of the issues as to whether a warranty was disclaimed was whether the disclaimer was in fact the
agreement reached. 7usch, 113 Idaho at 46. Ifthe Court is to determine whether the parties actually
intended to reach the terms of the written agreement, it must necessarily analyze parole evidence.

Here, it 1s clear everyone expected the residence to be habitable. Mr. Shippen made a
representation that the house would be habitable that was never retracted.

Q. Okay. If you look at Plaintiff’s

Exhibit Number 3 — Number 1, excuse me, in the
public information section, if you look about
two-thirds of the way through that section, there’s

some asterisk language there where it says: there

has been.

A. Uh-huh

Q. Coud you read into the record what that

says?

A. There has been concern about subwater in
Jefferson County; however, this home has not had sub

— = D 00 -1 N LN =
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issues, and to give buyer peace of mind - excuse
me - builder will install leaching system around
the home and provide a one-year warranty on
construction.

Q. Okay. And then would you also read that
private info section.

A. There has been some concern about
subwater in Jefferson County. This particular home
has never had sub issues, but to give the buyer
peace of mind, the builder is going to install a
leaching system with a drainage field from the east
side to the west side of the home to prevent the
possibility of there ever being any sub issues.

Q. Okay. Now, would you classify yourself

as a specialist or a home inspector?

A. No.

Q. Okay. So the only information that you

use 1s information given to you; is that correct?

A. Yup. That’s my assessment and
information given me.

Q. Okay. And you obtained that information
in the MLS listings from conversations that you had
with Robert Shippen, correct?

A. Correct.

Q. Okay. Was that language that you just

read in the MLS listing, was that ever removed from
the MLS listing?

A. Was it removed?
Q. Yes.
A. I don’t believe so, no.

Testimony of Dave Chappel, R.Ex. 49 Tr. pp. 10:1-17; 10:24 - 11:22. Randy Stoor also confirmed

the no sub-water language was never removed from the MLS listing. Tr. p. 117:21 - 23.
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Goodspeeds relied on the MLS representation, understanding the home had not and would never
have sub issues, thus rendering the entire house habitable:

5 Q Were there other things that gave you peace of

6 mind about purchasing this property -- in addition to

7 this language here was there other information in the

8 MLS listing that gave you peace of mind?

9 A Yeah, the installation of the pump was, to me
10 just that. Wasn’t needed but to ensure peace of mind.
11 That’s the way it was conveyed to me by Mr. Shippen.
12 It was just going above and beyond to add additional

13 security so there wouldn’t be something to worry
14 about.

15 Q He had mentioned — Mr. Dunn had mentioned
16 that there were — he had mentioned that information
17 about public information. Was there anything in the
18 private information that gave you peace of mind?

19 A [s it okay if I look at it again?
20 Q ’'m sorry. Youcan’t —I think you have it

21 there.

22 THE COURT: Exhibit Number 1.

23 THE WITNESS: Yeah, where it says this
24 particular home has never had subissues, but to give
25 the buyer peace of mind, the builder is going to

1 install a leaching system with a drainage field from
2 the east side to the west side to prevent the

3 possibility of there ever being any subwater issues.
4 Q So is it your testimony that you had

5 peace of mind from that statement?

6 A Yes.

Testimony of Shawn Goodspeed, Tr. pp. 104:5 - 105:6. (Emphasis added). It was the Goodspeed’s
intent to reside in the house as their primary residence. Mr. Goodspeed testified:

13 Q. Did you intend to inhabit this home as your
14 primary residence?
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A. Yes.

Q. When you purchased the property,
did you expect the home to be habitable?

A. Of course, it’s a brand new home.

Q. So did you expect it to continue to be
habitable?

A. Yeah. Iexpected to have my family live in

this home for years. if not generations.

Q. Did you epect the workmanship of the home to
be covered as well?

A. Yes.

Tr. pp. 13:13 - 15; 15:11 - 20. Randy Stoor also confirmed that he understood the Goodspeeds

intended to inhabit the house. Tr. p. 119:3 - 9. If anything, the Goodspeeds were looking to protect

themselves to have the house be habitable any way they knew how:

15
16
17
18
19
20
21
22
23
24
25
1
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Q. You mentioned that you tried to take steps to
protect yourself, as well?

A. Yeabh, this is where we requested a one year
minimum warranty.

Q. Okay. So you understood then, Mr. Goodspeed,
that there had been a representation that the home had
not had subissues and this was installed to just add
another layer of protection?

A. Yeah, the MLS listing tells us there's never
been any flood subwater issues and that it also insures
us peace of mind that there won't be any. And then 1n
addition, in Section 4 of this agreement, 1s where we
mentioned builder provides a standard builder warranty
for a minimum of one year.

Q. Okay. Did you expect the MLS representations
to be included in that warranty?

A. Of course.
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Testimony of Shawn Goodspeed, Tr. pp. 14:15 - 15:6. (Emphasis added). Shellee Goodspeed also
testified of her intent to inhabit the home.

22 Q Okay, and did this MLS listing give you peace
23 of mind about purchasing this property?

24 A Yes, it did.

25 Q Okay, why was that?

1 A Well, it stated in there that were no subwater
2 issues and that there wouldn't be any subwater issues.
3 Q Would you please read there in that exhibit

4 where that's found?

5 A [t's under the private info and it's also

6 under the public info.

7

8

Q Okay, so it's found in two places.
A Yes.
9 Q Okay. And you relied on these
10 representations?

11 A Absolutely . Why would somebody put in an MLS
12 listing that the property had never flooded if, indeed
13 it hadn't been flooded? Why would they put that in

14 there.
15 Q You intended to inhabit this house as your
16 primary residence?

17 A Of course, I did.
Tr. pp. 225:22 - 226:17 (Emphasis added). Shellee Goodspeed also testified she was looking for a
place to have her father live in the basement of the home and allow rooms in the basement for kids
to live in while the kids attended college. Tr. p. 224:13-20.
The Goodspeeds were not reluctant about the habitability of the house. They immediately
began landscaping the yard. 77 pp. 21:12-20;41:18 -23. They immediately finished the driveway.

1d. And, perhaps most significantly, they immediately began finishing their basement. Tr.p.41:18
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-23. The basement constitutes half of the living space in the house, and the Goodspeeds finished
eighty percent (80%) of the basement with the intent of inhabiting the basement before learning of
the recurring subwater problem. Tr. pp. 41:24 - 42:15. The basement contains the furnace, the water
heater, the pump and water softener. Tr. at p. 38:8-13. They only stopped improving the basement
when they realized there was a sub-water problem and that it was recurring—both of which they
learned after the purchase of the house. Tr. pp. 22:16 - 23:3; 41:24 -42:15; 79:22 - 80:15.
Maybe even more revealing is the Shippen’s testimony regarding their understanding of the

purpose of the residence and the effect of subwater. Mr. Shippen testified:

16 Q Do you believe a general contractor should be
17 aware of subwater issues?

18 A Yes.

19 Q And is that because subwater impedes the

20 livability of a home?

21 A Well, yes. There's a lot of factors involved.
22 Q So, yes?

23 A Yes, uh-huh.

...

22 Q Okay. You understood that the Goodspeeds would
23 be inhabiting the house as their primary residence?
24 A Yes.

25 Q Okay. Was there anything in the contract

1 you're aware of that should have notified the

2 Goodspeeds that the house was not of quality

3 construction?

4 A It was of quality construction.

S Q Is your answer, no, then?

6 A Read the question once more.

7 Q Sure is there anything in the contract you're



8
9

10

aware of that should have notified the Goodspeeds that
the house was not of quality construction?
A No.

Tr. pp. 138:16 - 23; 191:22 - 192:10

Further evidence that the parties did not agree on the disclaimer is the fact the parties in

communicating through their Realtors never discussed a disclaimer of warranties. Randy Stoor

testified:

D 0~ QN W

Q. Okay. And did you have any indication from
Shawn and Shellee Goodspeed that they did not intend to
inhabit this house?

A. No.

Q. Okay. Did you and Dave Chapple ever discuss a
disclaimer of warranties as it related to this house?

A. No.

Tr.p.112:14-17; 119:3 - 9. Jorja Shippen testified there was nothing giving the Goodspeeds notice

that the home would not be habitable:

0~ N B LN

= = = = = \D
BN = O

sure you've seen that talks about the seller is going

to provide a standard builder's warranty. Is that
correct?

A. Yes.

Q. You understood that that warranty would likely
cover workmanship on the property.

A. Yes.

Q. Okay. And is there anything that you're aware
of in this contract that would notify the Goodspeeds
that this home would [not] be habitable?

A. No.

Q. And you understand that they intended to
inhabit this home as their primary residence.

A. Yes.
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15 Q. You're familiar with what an MLS listing is;

16 correct?
17 A. Yes.
18 Q. And you understand that that is a listing that

19 is published to the public to showcase a property; is

20 this that correct?

21 A. Yes.
Tr. p. 262:1 - 21. Additionally, if the Shippens were not concerned with whether they would be
liable for a breach of the implied warranty of habitability, they would not have installed the leaching
system.

It is clear from the evidence that Section 32 was never bargained for—it was just sitting there
inconspicuously in the form agreement commonly referred to by Realtors all over the State of Idaho
as form RE-21. There was no evidence that it was specifically explained to or brought to the
attention of the Goodspeeds.

Because the language was not bargained for and was instead inconspicuous, boilerplate
language, Judge Anderson correctly recognized that the jury should be instructed on the standard for
the disclaimer of an implied warranty and that the failure to do so was a failure to instruct the jury
on the applicable law.

As a result, this Court should affirm the decision of the trial court.

B. The Proposed Jury Insfruction Was Not Covered by Other Jury Instructions.

A jury instruction may be given if it is not addressed by other jury instructions. Craig

Johnson Const., L.L.C., 142 Idaho at 8§00, 134 P.3d at 651. However, it is apparent from the record
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that the jury instructions actually given to the jury do nothing to instruct the jury regarding the
disclaimer of a warranty. Jury Instructions 15 through 21 address the breach of an express warranty.
Nothing in these instructions address the disclaimer of a warranty. Jury Instructions 22 and 23 are
the only instructions regarding the implied warranty of habitability. These instructions only discuss
the rise of the implied warranty and damages related thereto. They do not address the critical
requirements for the disclaimer of this implied warranty. For this reason, Respondents submitted
their Proposed Jury Instruction No. 34. See R. Vol. IlI, p. 721.

Even if this Court were to construe that some language in Jury Instructions 15 through 21
may somehow be instructive to the jury on the disclaimer of a warranty, as explained above, as a
matter of public policy for consumer protection, the standard for disclaiming an implied warranty
of habitability is different than other disclaimers and should be treated independently and fully
explained to the jury.

Accordingly, this Court should affirm the decision of the trial court where the omitted jury
instruction was not covered by other instructions.

C. The Proposed Jury Instruction Was Supported by the Facts of the Case.

A proposed jury instruction must be supported by the facts of the case. Craig Johnson
Const., 142 Idaho at 800, 134 P.3d at 651. In the interest of not repeating the arguments and evidence
already presented at length, Respondents will briefly outline the facts that support the need for

Proposed Jury Instruction No. 34:
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The Purchase and Sale Agreement was a boilerplate agreement. Tr. pp. 13:20-14:2;
99:21-25; 117:24-118:10; 125:18-25; R. Ex.49 Tr. pp. 22:19 - 23:4 and 23:9-13;
R. Vol. IV p. 933.

Provision 32 did not expressly state that an “implied” warranty or the “implied
warranty of habitability” is disclaimed. R. Ex. 3, p. 7.

Provision 32 was not conspicuous, but instead is identical in format to all the prior
and following provisions of the agreement. R. Ex. 3.

While the Goodspeeds signed the agreement and reviewed it with their realtor, no
evidence exists that provision 32 was specifically brought to the Goodspeeds’
attention. Tr. pp. 73:18 - 76:11; 126:4 - 128:12.

The parties never discussed a disclaimer in the contract. Tr. pp. 112:14-17; 119:3-9;
262:8-11.

The Goodspeeds intended to inhabit the house. Tr. pp. 13:13-15; 14:15 - 15:6;
15:11-20; 21:12-20; 38:8-13; 41:18-23; 41:24 - 42:15; 104:5 - 105:6; 119:3-9;
225:22 -226:17. '

The Shippens intended for the Goodspeeds to inhabit the house. R. Ex. 1, 138:16-23;
191:22 - 192:10; 262:1 - 21.

The Shippens represented in the MLS the home would be protected against sub-water
to giver the buyer peace of mind and the MLS was never amended to imply
otherwise. R. Ex. 1, R. Ex. 49 Tr. pp. 10:1-17; 10:24-11:22; 117:17-20; 263:21-25.

The Goodspeeds were not told of the flooding until after the fact of purchase. Tr. pp.
20:11-19; 64:15-17; 65:23 - 66:4; 84:14-18;87:8-21;102:17-23; 112:5-8; 113: 16-
20; 133:25 - 134:2; 226:18 -227:3. "

¥ Robert Shippen disputes this point, claiming he notified the Goodspeeds of the sub-water during one of
the walkthroughs. Notably this standard does notrequire the facts to be undisputed, simply that there be facts to support
the instruction. The jury is charged with weighing the evidence ultimately deciding the outcome. Regardless, this does
not change the fact the jury should have been given the proper instruction on the law to analyze whether in light of the
evidence the implied warranty of habitability was disclaimed. The trial judge has broad discretion in making this

determination.
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. The habitability of the house was impaired by the intrusion of water. R. Exs. Sa-f
(Photographs), R. Ex. 6 (DVD), Tr. R. pp. 23:25-28:25;33:19-35:14;36:3 - 38:13;
83:1-15; 227:25 - 242:14;

. The Goodspeeds stopped improving the home because of the impediment to its
habitability. Tr. p. 42:16-22.

. The implied warranty of habitability was not simply a one year warranty. Tr. p. 82:1-
14.

As shown in summary here and above, where facts support the issues raised by the law
contained in the jury instruction, it should have been presented for the jury to consider in
deliberations. Failure to instruct the jury on the law regarding the disclaimer in this case was
prejudicial to the Goodspeeds. Judge Anderson correctly recognized this and correctly granted anew
trial. This Court should therefore affirm the action of the trial court.

D. Where the Proposed Jury Instruction Was Correct Statement of the Law, it
Was Error to Exclude it and a New Trial is Appropriate.

A requested jury instruction must be given if it is supported by any reasonable view of the
evidence. Bailey, 139 Idaho at 750, 86 P.3d at 464. The trial court also recognized “|w]hen a jury
verdict is rendered on the basis of incorrect instructions, the appropriate remedy is the granting of
a new trial.” Walton, 116 Idaho at 897, 781 P.2d at 294. Respondents hereby reincorporate their
argument presented in Section II (A) (1 - 3) of this memorandum in support of the fact that proposed
Jury Instruction No. 34 is in fact a correct statement of the law in the State of Idaho. To disclaim
a warranty, not only must a disclaimer exist, but it must also be conspicuous to the buyer, not just

mere boilerplate language, and that the disclaimer must in fact be the agreement of the parties. This
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disclaimer must be obtained with difficultly and be construed against the builder. Accordingly, the

jury instruction should have been given and a new trial is appropriate.

III. THE DISTRICT COURT REACHED ITS DECISION BY AN EXERCISE OF
REASON.

The final element that this Court must evaluate under the standard of review is that of
whether the District Judge reached his decision through an exercise of reason. Sheridan, 135 Idaho
at 780, 25 P.3d at 93. Given the foregoing explanation, and in light of the law and facts, Judge
Anderson did not merely hold that a new trial was necessary without further analysis. Instead he
held, after considering all the facts and having considered the applicable law, that the alleged
disclaimer was a boilerplate, inconspicuous disclaimer where “it is not in bold face type, large text,
or capital letters. There are no symbols or other marks that set it apart from the surrounding text.
And, it appears among other boilerplate at the end of the Agreement.” R. Vol. IV, p. 933. The court
further reasoned:

[I]t is possible the jury determined the implied warranty of
habitability was not breached because it had been disclaimed by
Goodspeeds. Therefore, the jury should have been instructed on how
to determine if the implied warranty of habitability had been waived.
[ ...]. This Court cannot rule out the possibility that the proposed
jury instruction may have provided needed guidance to the jury
regarding the existence and/or waiver of the implied warranty of
habitability. Failure to give the instruction may have been prejudicial
to Goodspeeds.

1d. Therefore, the trial judge recognized under Walton, supra that the failure to properly instruct the

jury was grounds for a new trial and correctly granted a new trial. His decision should be affirmed.
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ATTORNEYS FEES ON APPEAL

I. APPELLANTS’ REQUESTS FOR FEES SHOULD BE DENIED.

A. The Request for Costs Attorneys Fees at the Trial Level Was Properly Denied.

The issue of attorneys fees below is improperly before this Court. Appellants’ request for
attorneys fees at the trial level below fails to recognize the trial court’s decision as it relates to
granting a new trial regarding the warranty of habitability. While Appellants point to law and
contract provisions allegedly allowing attorneys fees and costs to the prevailing party, Appellants
fail to recognize they have not prevailed.

Further, the agreement states that it relates to “legal action[s] or proceeding[s] which are in
any way connected with the Agreement.” R. Ex. “3". Appellants themselves argue the contract
disclaims any implied warranties. Appellants would therefore have to concede that the contractual
issues have not been resolved.

Further the prevailing party determination is within the sound discretion of the trial court.
Idaho R. Civ. P. 54(d)(1)(A) and (B). “Where [ . .. ] there are claims | . . . ], the mere fact that a
party is successful in asserting or defeating a single claim does not mandate an award of fees to the
prevailing party on that claim. The rule does not require that. It mandates an award of fees only to
the party or parties who prevail ‘in the action.’” Chenery v. Agri-Lines Corp.. 106 Idaho 687, 693,
682 P.2d 640, 646 (Ct. App. 1984). Citing Idaho R. Civ. P. 54(d)(1)(B). So just because a party

prevails on one, three, or even seven of the claims in the action, that party may still not be considered
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the prevailing party.

Judge Anderson correctly used his sound discretion in recognizing this principle:
Plaintiffs are entitled to a new trial on one of the numerous causes of
action that were originally tried. Nevertheless, Plaintiffs could obtain
the relief they seek—and ultimately become the prevailing party—if
they successfully prove a breach of the warranty of habitability.
Accordingly, it would be premature for this Court to issue a decision
either granting or denying Defendants’ motion for attorneys fees and
Costs.

R. Vol. 1V, p. 957.

Appellants cite to Johnson v. McPhee as authority that this Court has the authority to grant
feesunder 12-120(3) provided the party prevails on the commercial transaction. Johnsonv. McPhee,
147 1daho 455, 470, 210 P.3d 563, 578 (Ct. App. 2009). That case did not involve an implied
warranty of habitability and dealt instead with separate claims of negligence and a commercial
transaction related to a real estate agent’s representation of a developer. Id. However, if the
purchase and sale of a personal residence is recognized as a commercial transaction, surely the
warranties, express or implied, that stream from the purchase would also be part of the commercial
transaction. Therefore, where Respondents may still ultimately prevail at trial on the warranty of
habitability, an award of fees is improper on appeal. Because Appellants are not the prevailing party

below, their request for fees and costs should be denied.

B. Appellants’ Request for Costs and Attorneys Fees on Appeal Should Also Be
Denied.

An award of fees is improper on appeal where the appellants do not prevail. See Idaho Code
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§ 12-121 and LA.R. 40 and 41. Given the trial court’s broad discretion and the record that supports
the trial coun’s‘decision, Appellants should not prevail in this action.

Regarding L.C. § 12-121, any request for fees must be brought pursuant to Idaho R. Civ. P.
54(e)(1) which states: “attorneys fees under section 12-121, Idaho Code, may be awarded by the
court only when it finds, from the facts presented to it, that the case was brought, pursued or
defended frivolously, unreasonably, or without foundation.” See also Sammis v. MagneTek. Inc.,
130 Idaho 342, 354,941 P.2d 314, 326 (1997) (denying a request for fees where the position on the
appeal was not unreasonable or frivolous). For the aforementioned reasons contained in this
Response, Respondents” arguments are well reasoned and based upon well established principals of
law.

Regarding L A.R. 40, again. Appellants must prevail to be granted their costs.

Furthermore, the standard for the award of attorneys fees pursuant to I.A.R. 40 is the same
or similar to that of .C. § 12-121: “an award of attorneys fees on appeal may be granted under I.C.
§ 12-121 and L A.R. 41 to the prevailing party when this Court is left with the abiding belief that the
appeal has been brought or defended frivolously, unreasonably, or without foundation.” Beale v.
Speck, 127 Idaho 521. 539. 903 P.2d 110, 128 (1995). Again, for the aforementioned reasons,
Respondents defenses are well reasoned and supported by the aforementioned authorities.

Appellants should be denied their requests for costs and fees.
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IIL. RESPONDENTS SHOULD BE GRANTED THEIR FEES AND COSTS ON APPEAL.

Respondents request their attorneys fees and costs in responding to this appeal pursuant to
I.C. § 12-121, Idaho R. Civ. P. 54(d) and (e), and LA.R. 40 and 41.

Pursuant to I.A.R. 40. costs are allowed as a matter of course to the prevailing party unless
otherwise provided by law or order of the court. Beale, 127 Idaho at 539, 903 P.2d at 128.

As it relates to attorneys fees. the Shippens’ appeal has been brought frivolously,
unreasonably, and/or without foundation. See Beale, supra. Further, Respondents are entitled to an
award of attorneys fees where appellants request the appellate court to do no more than second guess
the trial court on conflicting evidence. Blaser v. Cameron, 121 [daho 1012, 1018, 829 P.2d 1361,
1367 (1991).

In this case, Appellants’ positionis contrary to the clear legal authority presented above. The
plain appearance of Section 32 is obviously inconspicuous, where it matches all the other language
in the contract. Plaintiffs have only addressed the content of the warranty (which incidentally does
not expressly disclaim the implied warranty of habitability) but fail to address how the language
itself is conspicuous or was actually the intent and agreement of the parties. The authority above
clearly suggests that conspicuous means more than just including the disclaimer language. The clear
evidence before this Court shows that the language was a boilerplate agreement used by real estate
agents all over the State of Idaho. Appellants further misrepresent to this Court that Section 32

specifically was brought to the Goodspeed’s attention or explained to the Goodspeeds. Judge
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Anderson recognized this misrepresentation of fact and granted a new trial. Appellants instead ask
this Court to exercise its discretion and stand in the place of the trial court. Accordingly, this Court
should likewise deny this appeal and grant Plaintiffs’ attorneys fees and costs in defending this
appeal.

CONCLUSION

Forthe foregoing reasons, Respondents, Shawn and Shellee Goodspeed, respectfully request
this Court deny this appeal and remand this case to the trial court for a new trial, consistent with the
trial court’s memorandum decision. Respondents further request their attorneys fees and costs in

responding to this appeal.
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Respectfully submitted this /9' day of March, 2012.

NELSON HALL PARRY TUCKER, P.A.

WESTON S. DAVIS, ESQ.

CERTIFICATE OF SERVICE

I hereby certify that I served a true copy of the foregoing document upon the following
this gQ\ day of March, 2012, by hand delivery or mailing, with the necessary postage affixed
thereto.

Robin Dunn (I.S.B. No. 2903) mailing

DUNN LAW OFFICES, PLLC [ ] Hand Delivery

P.O. Box 277 [ ] Fax 208.745.8106

477 Pleasant County Lane _B<{E-Mail rdunn@dunnlawoffices.com
Rigby, Idaho 83442 [ ] Overnight Mail

[ ] Courthouse Box

WESTON S. DAVIS, ESQ.
L:wsd\~ Clients\7411.1 Goodspeed\Appeal\SC #1 Respondent's Brief.wpd
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PLAINTIFFS’ EXHIBIT “1”

PLAINTIFFS’> EXHIBIT “1”



MLS #: RR141140A (Active) List Price: $278,700 319 N 3703 E RIGBY, 1D 83442

o e T " "7 DAYS ON MARKET: 308 UNIT #:
g STYLE: 1 Slory COUNTY: Jefferson ,
. TOTAL BEDROOMS.: 3 SUB AREA; OTHER ¥
TOTAL BATHS: 2 SUBDIVISION: WOODHAVEN CREEK
TOTAL HALF BATHS: 0 . ELEMENTARY SCHOOL: Jeflerson 251EL
APX YEAR BUILT: 2006 MIODDLE SCHOOL: MIDWAY 251 JH
T APX TOTAL SQOFT: 4288 HIGH SCHOOL: RIGBY 251HS
GARAGE 8 STALLS/TYPE: 3 Slalfs, ZONING-GENERAL: RES-SINGLE FAMILY

ﬁ Alached ZONING-SPECIFIC: JC-RESIDENTIAL

LEGAL DESCRIPTION: LOT 7 8LK 2 WOODHAVEN CREEK ESTATES

LOT SIZE (APX SQFT): APX ACREAGE: 1 FRONTAGE: DEPTH: FLOOD PLAIN: N
TOPO:
LOCATION:
PRCL #: TAXES: TBD TAX YR: 2006 CBEXMPT: N
HO EXEMPT. N ASSOC FEE §: ASSOCIATION FEE INCLUDES -

Saft.  #8drms HFB:  HHB:.  ¥Fam, Alvg. &Kt 4FimiDng #Den/Olc #Lndry #Feple:
Upper: 0 0 0 0 0 0 0 0 0 0 0
Main: 2144 3 2 0 1 0 { 1 0 ) f
Lower 0 0 0 0 0 0 0 0 0 0 0
Bsmni: 2144 0 0 0 0 0 0 0 0 0 Q
ABY GRADE SQFT: 2144 BLW GRADE SQFT: 214¢ % BASEMENT FIN: O
YWNOWPNS: FRM TYPE: AVG ELEC: AVG GAS: AVG HEAT:
CONSTRUCTION/STATUS: Frame, New-Complele LAUNDRY: Main Level
EXTERIOR-PRIMARY: Sione, Slucco APPLIANCES INCLUDED: Range/Oven-Eleciric. Water
EXTERIOR-SECONDARY: Healer-Gas, Microwave, Gaibage Disposal, Dishwasher
HEAY SOURCE/TYPE: Gas, Forced Air HREPLACE:
AIR CONDITIONING: None INTERIOR FEATURES:
FOUNDATION: EXTERIOR FEATURES:
ROOF: Composiion PATIO/DECK:
WATER: Well-Privare FENCE TYPE/INFO:
SEWER: Prvate Seplic LANDSCAPING:
IRRIGATION: None VIEW:
PROVIDER/OTHER INFO: Rocky Mounlain Power, 220 Voll DRIVEWAY TYPE:

Plug-in(s), Breaker(s)
BASEMENT: Untnrshed, Walk-Out
OTHER ROOMS:

INCLUSIONS: RANGE, MICROWAVE, DISHWASRER

EXCLUSIONS; TOOLS. PERSONAL PROPERTY

PUBLIC INFO: GREAT FLOOR PLAN WITHLOTS OF SPACE! LOCATED N WOODHAVEN CREEK ESTATES ON JUST OVER AN
ACRE AND WITHIN WALKING DISTANCE TO TWO SCROOLS. THIS HOME WILL FEATURE A WALKOUT BASEMENT, WRAP
AROUND DECKING. A LARGE 3-CAR GARAGE. KNOTTY-ALDER OR MAPLE CABINETS {YOUR CROICE). TILED ENTRY WAYS
AND KITCHEN AND SO MUCH MORE. THE LIVING ROOM IN THE BASEMENT WILL 8E FINISHED GIVING THE HOME NEARLY
2600 FINISHED SQUARE FOOTAGE, AND HALF OF THE BASEMENT LEFT TO FINISH FOR ADOITIONAL BEDRQOOMS AND ONE
MORE BATH. HOME WILL HAVE A TOTAL OF NEARLY 4230 SQ FT. DEFINITELY A GREAT BUY IN RIGBY. ""THERE HAS BEEN
CONCERN ABOUT SUB WATER !N JEFFERSON COUNTY, HOWEVER THIS HOME HAS NOT HAD SUB ISSUES AND TO GIVE
BUYER PIECE OF MIND BUILDER WILL INSTALL A LEACHING SYSTEM AROUND HOME AND PROVIDE 1 YEAR WARRANTY ON
CONSTRUCTION""

PRIVATE INFO: There has been some conce/n about sub waler in Jetferson Counly. This particular home has never had sub issues bul
1o give (he buyer peace of mind the builder is going 1o inslall a leaching system wilh a drainage field from the east skde 10 \he wast side of ~
e nome (o prevent the possidility of there every being any sub issues.

DIRECTIONS: HEADING WEST ON HWY 48 TRN RT ON 3700 £ TRN RT INTO WOODHAVEN CREEK ESTATES HOME 1S ON
LEFT LOOK FOR SIGN

OWNER NAME: Marriont OCCUPANT/CONTACT PRIMARY PHONE:

OCC/CNTCT NM: ALT PHN1Y: ALT PHN2:

CNTRTYPE: ERS BA COMP: 3 NAGTOFFR: 3 DUALWVAR: No AGTBONUS: MIN COMM:
KEYBXTYPE: INFRARED KEYBXTIME: KEYLOCATN: LOCKBOX FXR UPPR: No
BUILDER: SIGN: Yes AGENT OWNED. No BUYER EXCLUSIONS: No

SHOWING INSTRUCTIONS: Lockbox Vacant POSSESSION:
POSSESSION:

TERMS: Cash, Conventional, FHA, IHFA PENDING DATE:

LIST DATE: 8/10/2006 EXPIRE DATE: 713012007 DISPLAY ON INTERNET: Yes

PLAINTIFF'S
EXHIBIT

Wi
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K]




el

CO-LIST OFFICE:

Listing Office: Win Slar Really {#:.3046)

Office Phone: (208) 525-8888

CO-LIST AGENT:

Listing Agent: Dave Chapple (#:8240}
Agent Phone: (208) 351-9951
Agent Email; chapple2@holmal com

Information Herein Deemed Reliabie bul Nol Guaranleed




PLAINTIFFS’ EXHIBIT “3”

- PLAINTIFFS’ EXHIBIT “3”



WD/ L0/ 4UUl MUN LD:59% FAX 18017737952 gmithg#léez iZjeos/01z

Ed‘ﬁﬂﬂﬂaﬂﬂﬂﬂ BYULABBR AN CREL S22 2 402 HEHY Y C HA YR BB N YN NRYY

RE-21 REA! ESTATE PURCHASE AND SALE AGREEMENT

THIS IS A LEGALLY BINDING CONTRACT. READ THE ENTIRE DOCUMENT INCLUDING ANY ATTACHRENTS. IF YOU Nl

LIOK® HAVE ANY QUESTIONS, GONSULT YOUR ATTORNEY ANDIOR ACCOUNTANT BEFORE SIGNING.
D# 24051188 DATE _June 16 2007
LISTING AGERCY WinStar Realty Office Phane # 208-529-8888 Fax#
Lsting Agent [gyg { ZDQQQ e E-dail . Phona #_208-361-99R1
SELLING AGENCY _Goldwedl Banker Eagle Rock Dffica Phonie #  20A-500.4883  Fex#_208-523-0202
Sedfing Agent Rand\f SmOr E-Mad randvs@raalestate-east;daho .eom Phona # ZNR-5RG-4162
i. BUYER: (Hearelnales callad

Yilligm s 3
"BUYER")} agroes (o purchase and the underu-uned SELLER ngms m sall lhe !dang dexcnbm leal Bslate ham{naner referred lo & "PREMISES®
coMMONLY KNOWN AS _31Q N 3708 E.

Jefferson Counly. 10, Zip_B3447 legally described as: _LQLKLB}QCK 2 oodhaven Creek Eslates
OR Legal Descriplion Atteched as eddendum # _NIA (Addandum musk accompany orlginal ofter.)
2. §_ o792 000 00PURCHASE PRICE: Two hundrad seventy two thousand DOLLARS,

payable upon the iollowing TERME AND CONDITIONS ( nol Indluding clozing cogls ) ©
3 FINANCIAL TERMS: Note! A+C+D+E must add up to lotal purchase prica.

§_ wrwaeed B0 () (A). BARNEST MONEY: BUYER hereby depoaits Jwor thousand five hundred DOLLARS ax
Eamast Monay evidancad by: [ caﬂhyguaomﬂ chetk [)coshlers chack [ ) note {dus date) _NA -
[other _ NA and a recalpl Is hareby acknowisdged. Eamest Money (0 ba depositad
In trust acecunt [_Jupon recelpt. of 58 upon scoaptance by all partles and shall be hetd by: (] Listing Brokar B, Seling Brokor
[ Jother NA for tha benafit of the paries herelo. The responsible Broker shall be Jay WabhlColdwell Ranker Eagle Rock -

(B). ALL CABH OFFER:FRNO [] YES It this ts an el cash offar o not complats lines 32 through 61, fil blsnke with
=0~ {ZERQ.) [F CASH OFFER, BUYER'S OBLIBATION TO CLOSE SHALL HOT HE BUBIECT TO ANY FINAKCIAL CONTINGENCY.
BUYER agrees lo provide SELLER within_N A business days from the dats of occaptanca of this agreement by all parlies, ovidenca of
sufficlent funds and/or proceeds necessary to close Iraneaction. Acceptabla documentation Inclugdes, bul ls not imited to, 8 copy of a recent bank o
flranclal stalamant or contraci(s) for the sale of BUYER'S current residance ar ather property to be soid.

§_ree {C). MEW LOAN FROC EEDS: THs Agreamenl is conlingant upon BUYER obtalning the following Gnancing: .
FIRST LOAN OT § - Akdbverswend TG00 00 ol Including movtgege Insurance, threugh [ | FHA, [[] VA BICONVENTIORAL, []THFA™

RURAL DEVELOPMENT, [_] OTHER_NA with interest not to excesd 7.} % for aperiod of 30 year(s) at J¥ Fixed Rate
[ Other _NA BUYER shali pay no mora than (- point(s} plus originallon fee If any. SELLER shalf pay na mote than -0~ paini(s).
Any mduction in poirts shall firs! acerue 1o he bensfit of the [ BUYER | SELLER [] Diided Equaty JR{NA.

] BEGOND LOAN ! § smbwb ki) (1) with intaras! not 1o excasdN A % for @ perlod of WA year[s} st [ Fixed Rate
[JOmer NA  BUYER shall pay no move than polni{s) plus onglnalen fee i any. SELLER shall cay no move than_NA  pdnt{s). Any
reducion In poinis 6Rall first accrue to the benefit of the || BUYER [ | SELLER [ Divided Equally [l NA.

‘é‘ LOAN APPLICATION:BUYER Ehas appliod (] shall apply lor such loan{a) within A businesa gay{s) of SELLER'S sceaplanca. Withio _H
businsxe daye ol fina! acoaplance of all perlles. BUYER agrees to furnleh SELLER with g writtan conflrmation showlIng lender approvel of
crodlt rapart, Incomie verffication. debl ratios i @ mannher s¢2sptable (0 the SELLER(S} zad subfect only to zatlsfactory sppraleal gnd final londer
underariting. i such writter confirmetion i not recalved by SELLER(S) within the siric! lime slloliedt, SELLER(S) may s\ thak opticn cancel this
agresmant by nollfying BUYER(S) in wriing of such cancoliztion within 2 businass day(g) ater witten conflmaton way requied. If SELLER dows
no! cancel within he sirict llms perod specified ap aet {orth herein, BELLER shall ba deemsd W have accepled such wiitten confinmation of Yemder zpproval
and shaY bo deamad 1o have elaciad |o procasd with the bensection. SELLER'S approval shall aot ba unreasonably withhekd. i an appratzal ls required
by landes, tha proparty must appraisa ot not less than purchase price or BUYER'S Eamast Money may be relumed & BUYER'S request. BUYER
may sled apply lor & foan wih diiferent condilns snd costs &nd close Iransaction provided el other ferms and condiions of thls Agreement are
fuffiiied, and tie new ban doss nol ncroase the coals or requirements fo the SELLER

FHA | YA: il applicabie, (1 s exqyressty agread that notwithsianding any oher proviskne of his contract, BUYER shall nol be obligetd to complsls ihe
purchess of the properly deacribed hersin or to Incur any ponaky o fafeltre of Eames| Money depasits or othonwise unless BUYER hes been given In
acoordance with HUD/FHA or VA requirements s writlon statament by tha Fedsral Housing Cammissioner, Veterans Admlnistration o a Dkect
Endorgsment lander setting Torth the appralsed value of the properly of not lexs than the sales price as stafed In the conliscl SELLER =preas lo pay fees
required by FHA or VA

] Fhdbeck G O (D). ADDITIORAL FIMANCGIAL TERMS:
BAddlﬁmal financiat lerms are epacilied under tha heading "OTHER TERMS AND/OR CONDITIONS" (Sechon 4).

Addifional fingnclal tanms 2re conlalned In 8 FINANCING ADDENDUM of seme dala, atiached heretd, slgned by boln partlas.

§__=et2e5d 000 00 &) APPROXIMATE FUNDS DUE FROM BUYERS AT CLOBING (Mol Including closing costs); Cash at closing
1o bo pald by BUYER al cloalng In GOOD FUNDS, Includas: eash, slectronic transfar funds, certiled check of cazhler's ehock, NOTE: If any
of above boans bulng Assumed or taker "sobfect ko®, any nof differoncas botwean e approximate balances and the actual balence of sakf ban(s)

shal bs adjuxiad al c.beh?l escrow kb [ ]Cssh Bi0her Cerdifiod Check -
BUYER'S Intials ( -~ Q"‘ SELLER'S Infals X }Dals

Tres oo be peiniedd B dakibuied quuimdmmbc‘mu:rnmbcmmrmdbr;ncnpui&dm,:nrm-byn.ﬂummmm-mmmmdm
o p:aﬂadkn:ﬁllnn ALTORSE, USE BY ANY OTHER PERSON 18 PROBITED. Capyright Kehe Associslion of REALTORSE, e Al dohty rakenved.
RE-Z{ RESDENTIAL PURCHASE AND SALE AGREEMENT PAGE 1 of B AILY. 2608 EDITON
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8 1. BUYER: m ¢ he 3¢ {Heralnattar calisdg
s “BUYER") agreas Lo purchevs, and Bie undn:gnﬁd SELLER ogrees to sell tha ro)fcmlng chers Critpact raa! estale h&ra)h’oﬂc( rderred 1o ew "FREMISES™

w0
T

B4R I

-
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comisoNLY KnowR AS 318 N 3709 E,
Jdefferson T County. 1D Zip B3442  legsly described as: _LOL 7, E!ock 2 oodhavgg_(;re;k Eststes

OR Legdl Deardpllon, ARsched 38 a3dendiom 3 A _ (Addendum maal sccompary origiast offor.)

2 §_ 277 DOROOPURCHASE PRICE: Two hundred seventy two thousand LOLLARS,
paysble upom tho fcliceing TERBE AND CONDITIONT { rotinduding cloting costs }

3. FIANCIAL TERMS: Note: A+C+D4E must 2dd up to totsl purchass price.

§  ewseees 500 ()A). EARNEST BMONEY: BUYER hereby deposits Two thousand five hundred DOLLARS aa
Eamost Money svidenced by: [ Jeash JEparsonsl check [ coshier's check [ ] nota (dus date): A
[Jather _NA and g recaipt Is hereby acknowiedged. Eamest Money lo bo dapasitad
10 brus1 sccount [ Jupon receipl or % upen stceplenca by ak parios and ghell bo hold by: [ ] Listing Emﬁsgng Ehrokar
omar MA for tha beaafil of ihe pertias harelo. The respensibla Broker shatt e fay WetniColpmsi Hankar Eagla Bnck

' (B). ALL CasaH DFFEFL'HNO [[] YES i¥ 8xts Ie en nll caun offer da nof conpliale linas 32 through 69, fll blanks with
=9 ZERY.) IF CASH OFFER, BUYER'S OBLIGATIIN TO CLOSE SHALL NOT BE SUBJECT TQ ANY FINANGLAL CONTIRGENCY.
BUYER sgreas o provdde SELLER within_NA business days from the dats of reoeplence of Tils rgreement by all partes, evidance of
suffiont (Lds eddior procesds necessary o close transection, Acteplable decumentation Includes, butis nal Bmilled to, 3 copy of 3 rocanl Bank o
Tnancld statermand or conkari({s} for e sale of BUYER'S cuvenl resldancs or other propeety to bre okd.

5 ¥ .LG). NEW LOAN PROCEEDS: This Agraement Is coping ot upon BUYER oitsioing tha Idllowing n 9

ARSTLOANGI S =rmw=reer47 00 (] not irchiding mortyags mypoance, through [_] FHA, [ VA [ICONVENTIONAL. [7] HFA.

RURAL DEVELOPMENT, ] OTHER _[A wEn jtereal 1t to exceed 7 (} % for & poriod of 31 yosr(s) at: [ Fhed Rate
[]oine _NA BA'YER shall pay no mare than ). poli(n) plus origipation fes If ony, SELLER shall payno more tan {]. _poinl{s).
Any taductian I pointy shatl lrel 30crus Vo the benel of the: [ ] BUYER [ sErler [ Dvded Equatty JE{a.

[{]SECOMD LDANG & temesecrenty 00 with inerest not o excesal e forapedod of N4 yead(s)st [ ] Fireo Ree
Other NA BUVYER shall pay Mo mara Ihan panl{s) plus ofgmlion feo i gny, BE el p3y o mory lhen NA& - poiM(s). Any
reduclon in printz chall irel aecmea lo e beneft of the BUYER Eﬁ SELLER [:[ Olvded Equally BUA.

LOAN APPLICATIOR:OUYER ﬂna& ag:p!lndehan eppdy far eueh leerfe} withvin _NUA  businest dey{s) of SELLER'S swoeplonca, Wihin 5
businasa d3ye of linak accoplense of ol partles, BUYER ngreea ‘o furnlsh BELLER with a wrilitsn confirmation showing lendet spprovsl of
credit report, Intoas vartBestian, dabt ratins In e mannear acczpiahie tn the SELLER ) and aubject anly to satlafsciory appratesl and finad landsr
undanesriting. If such writon canflonietion i not recelved by SELLER(S) within the sirict Ums giclied, SELLER(S) may 2l their option tancal Lhis
agreamant by noihdng BUYER(S) In wiiting of such cancetialon within 2 busliass day(s) flee woiien canfumindian wes roquited. f SELLER does
not cencel wWihin o stid Ume penod spoofied aa sel [@th hersin, SETEER shel be desmad to have accepted such widen tonlym et of s spproval
and shall bedeamed In have deded to prirsad with 1he lenasclion. SELLER'S approval shall mot be unreasanahly withhol. If an eppdalun! ln foggfived
iy lendar, the property muel appraies &l not less then purchass price of SUYER'S Earnest Man ey may be retumod ot BUTER'S requesl. 8UYER
may slso 8pply b 8 osn wth difarent conditlons ana costs ang close transactian proviked aff obhar terms and condlfiens of this Agreemmen| am
Lufitied, and tha new oan doas nof frcreuse U caMts or Jouirements [o i SELLER

FHA JWAC I appiieabls, | I expreasty sgreed thist notwhbstanding smy cther provelons of thls cogtract, BUYER stial nol ba obligeted lo complalis the
pugchans of the proparty deserfbad hersin or W Incur sty pehally or forfellure of Esmes! Monay deposlte or ofherwies uniess BUYER hee bean ghen lo
acvordance wdth HUDIFHA or VA raqirements a wiitien stalemen| by the Federal Houslng Cammlissionar, Velerane Admnlsliation or a Diract
Endorsarnsn! lendes nexing forth Bes appraivesd vaue of tho proporly of nat loss then |he sa%s price aa stalsd by he cravtmcl, BEULEH wess o poy less
raqulbred by FHA or VA

¥ remirRea xR O (DL ADINTIORAL FINANCLAL TERMS:
Additiors finenclal 1erms we speciiled wnder the headting “OTHER TERMS AND/OR CONDITIONS” (Saction 4},
AgdRional fingnckl lemy &' b conteined In a FINAKGING ADDERDUM of sane dets, siachsd herals, ghgned by bolh parties,

1_’::‘:51?99_&[3] (E) APFROXIMATE FUNDS DUE FROM BUYERS AT CLOBING (Net nciuding cfosing costs): Cath al closing
to ba paid by BUYER atlcesinglh GOOD FUNDS, fncludes: cash, slectronlc ransfer funds, cartlNed check or coehler's cheack. FUTES If sny
ol above bans belng Assumod or taken “subjocr (o7, any hol diferences bslween the epproximets balences nad s acluaf batance of sed ban(s)

shal be ediuated of closing o escmwln:DCash Chet: Cortified Cherk . .
[~ SELLER'S inltials ﬁﬂj ) Dnta my

BUYER'S tndlzls (
Form 16 PrYviad B @RIt Baho Asstdation o mmmmmmuuummadlerwam&dwbmwmﬂmummmmmmdm
i Nafoa) Asgortabm of AEALTORSE LAF BY ARY DTHER FERSON 6 P ROMBTID. Copyrighl kiphn Asmmiatith of REALTORTE nC. AL Rgtes 1mdred.
RE-Z1 FESDRNTAL PURCHARE AKD Sa1E ADREFMENT FAGE 1 memmzmsngmn
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RE-2 RESDENTUL PURCHASE AND AL € AGREE MENT PAGE 2 of & JUBY. 2004 0T

PROPERTY ADDRESS: _318 N. 3703 E_, Rigby, ID 83442 B 24051188
4 OTHER TERMI ANDIOR CONDITIONS: This Aaréasent it mads sokiect (o e followIng special tarmes, cozlderationa andiar eontlingancien
whlch muet be satalipd prios to dosisg_All plumbing, hgghng: electiical, mechanical systems (o be In working erder at
cbsinq Bui!der to complete 3 wa1k~lhsbuurr INSpe with the buyers within 3-5 days Do to closing 1o Kentify

e w@mmmaﬁﬁ manner. Builder 1o provids

eic. Builder to inchude a « oRing Sustem, nstalled & -
Builder 1o wmg%%g&@g%ﬂs tBm amun[a home l’vga;k-mn bhasam;rl@ai
o be nstalled on east wall of master bedroom._Locks to opa '

Jcrupa v 2 2 eptic system & well
buvers fo store belongings m tha garage untd closing. Buysrs agree to hold buillder harmless.

5 FTEMNS INCLUDED & EXCLUDED [N THIS 8ALE; A exdeling fidures snd Bllngs thal ano mllsched lo the prodedty e ¥ CLUDED (M THE PURCHASE
PRICE {pniess excluded belew), and shel be wansferrod frae of Bank. Thaze Inchuds, bul ans ned drotled Lo, all stschen floor coverdngs, siached lefeds oo
antentaa, adlal¥is dlah and secehving enuipment, sttached plumbing, bathroom amd ighlag Mduees, widdoew §oresie, scikan doows, gtoam windews, sloom doors.,
all window coverings, Jemre door opene(s) Bnd ranemiier| ), edesier treas. planmis o a hrubbary, waler heatlng apporatis gnd (bdures, alizches fraplace
squipmen!, awrdnge, vartlaling, coallng eod hesling systems, of rges . ovong, bul-in dishweshems. fuel tanks end mgatcon fidues ard aguipment, al waisce
gyslsms, wells, springs, water, waler rights, ditches ard diich dpis, (T zny, thal are eopurienent Lheralo thet are now on of used It conneclon with the pramises
and ahah be Incladed k the salb wesy pthanwdse provided heredn. BUYER shouid salisfy bimsedUners e that the condifon of the included llems is scceplabia, I
I3 agreed IhA sny lem Inciuded In s sacken v of nomingl vaile Kss than S100.

{4). ADDITICHAL ITEMY SPECIFICALLY INCLUDED [N THIS Sale Eleclric rangefoven, buillin microwave, disposal,
dishwacher,

(8. ITEMS SPECIFICALLY EXCLUDED IN THIS SALE: Nong

& TIWLE CONVEYANGE: Tita of SELLER B 10 b conssyed by wanonty doed, WESys othorwise prodded, snd |8 (0 by wrkatably and Ingurabls pxoept fof
righta regerved in fedars! paianie, stale of Rubmoad deeds, bulktlng or wra testdclons. bullding and zoring reguiatine snd ordinances of eny povernmenta will,
and i of woy sred sgasmants labSihed of of recend. Llans, encumbrenoes of defech W ba dlacheyged by SELEER muy be pald cul of purchass money of
dalo of choolng. Na Beng, encumbrancss o defecls which are lo ba dlacharged or esatmed by BUYER or o which Yle Is teken subject Ig. exsl undmia olhacwise

. apociled b thls Agresment,

7. TITLE INSURANCE: There may be types of (Itle Ingurance cavaragoes avallatle other than those lzied Bulow and partled lo this
egreament &1 edviced to todh to a ttfe commzny about any other covarsges avallabls that will glve the BUYER sgditions! coverage.

(Al PRELEIRIARY TITLE COMMITRMERT: Priat lo closing the trenseston, [ISELLER or [_]BUYER snall furmish to BUYER a prefminery commitment o &
(o lnswrance policy zhowing the condiion of the tia 0 oY presizes. BUYER shall 3 businecs day(s) frosn recedpt of the predminery Cormmbimant o
nol fewsr han twaty-four (24} howrs pricr In closing, within vwiwen o efeat In wiling to he conditlon of tha tile oa 5ot forth In 1hy prolimingry commitmesnt i
BUYER does nit 50 object, BUYER shall bs deemed W have 2coopled thn cendiilons of the il (f s egracd s )T the U3e of 38dd prembxas i3 nol makolable,
or cannot be made so within _7____ busthess day(s) sfter natica containing & wiilian Matsmant o] dafect 1t delivesed ¥ SELLER, BUYER'S Earnast Maney
Jeposh whl be retumad 1o BUYER and SELLER shal! pay for tha coat of Hitke Insurence centelialon les, escow snd ogdl foca, il any.

¢B). TITLE COMPANY: Ths pwiies ngroe lhzlmm__ﬁs Titks Company
wested et _Clatk Streed, Righy, i)_83447 " zhell pravids e thle poliey end praltminary report of commitment.

STANDARD COVERAGE OWHER'S POLICY: 3ELLER ahadl wilhin & rezeonshls lsns sfter cfeging [urrist Lo BUYER a Bile insumence palicy In the
=my of tha perchane prica of the promines ghoing markatobie ond (surabls tbs 1ubect to the flens, encurnbiarsss and defects elsewhars wek ol Ip this
Agrenmsant 16 bs dis chalped or 3ssumed by BUYER uniless cihesmlss provided hersin. Tha risk azswned by the (Rls company kn tho smaderd cormlags
policy & limAsd to matrs of pubdle reoerd. BUYER shaf recetve 5 L TA/ALTA Ovmer's Poficy of Thta Insuranca, A tila compsay, ol BUYER'S requesl. can
provids Informalion aboul the avaliptifity, deskubility, covarsgs end eost of varloue Uila insurance coverages end sncaraemanls. If BUYER desires 1le
T a ollf ah i requited by Uis parspreph, BUYER ahefl inatruet Closing Agency b wriiing and pay any (ncreass in cosl uniess otherwise provided
herpin,

(D). EXTENDED GOVERAGE LEHDER'E POLICY [Morigegoe policy) The lender may requira thal BUTER (Borrews) lurnish an Exended Covarxe
Lender's Policy. Thia exterdied corarsgs lendec’s palicy conmidecs maners o public recasd and additanally Inzures againa] cadan matters nat shovm in the
public record. Thls axtanded covarage lenders paficy i€ solsly for the benefit of the ksndsr snd only proiscis the kandor.

B MECHANIC'S UENS - GENERAL CONTRACTOR DISCLOSURE STATEMENT NOTICE: BUYER ond SELLER ara hocaby nolified (hal, /

wubject to |dahs Cote §16-525 of 38q., a “Ceneral Coracke"mus! grovde a Dlzclomure Sistament 1o a homeownss (hal desceribes certain righls sftorded
La the homeownnr (a.g. flon wakears, gensra lisbllity Ineurance, eadendod policies of litla hsurenes, surety bonifs, and sub-contractor infomalien}. The
Dhcicsmra Slamment Must be glven o a hameowner prior 1o the Gensral Conlrecior anisring Inle Sny contol In a0 pMourt axceading $2,000 with &
hpmrowner/ & cons luchon, Bieration, rapalr. or other Improvemonts to real property. or with a residentlal rea) property purehasor 150 Iha purchese ad

a3ls of newly constsucled property. Suth dlaclowure is the rgaporaibility of 1tha Ganered Canlraslor ans 1L s 5ot 1he duly of your agenl (0 oblaln this
infenmntlon on your behat. You are advised Lo consult with eny Genaral Contraclat subject te Ideho Coede §5-525 6l 38q. reparding (ha Sondaral

Coniraciof Diciomurs Stsment

surees s b I o667 seacve e G x_ _1mlenlos

rdzred mmmmdummhalthbmmuw & prodded oy kot wa by (A 29lsle protesSoteds who bre member ol
T b 1 D7k pe €18 4 Kbl Az 5o siom of REALFORS®M USE BY ANY OTHER PERYCY 3 P A0en BITET,
Comnah Brho Axcockefion of REALTORBE ne. A Achy roparvod.
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™ pROPEATY ADBRES®: 319N, 3709 E., Rigby, ID 83442 - o= 24051188

wa

8 g [IRSPECTION:

156 BUYVER choosea 1o bava hapecson Dnm o have Inspaction, If BUYER chaczee not ia heve Inspaction skip secijon 8C. BUYER shall
157 have te fight 1o conduct inapéctiony, Investipetions, tesle. suTvoys B cher aludies 3t BUYER'S axpanse. BUYER shall, vithin 7 business
15%¢  daoy(s) of eecepiance, complets thaoa Inspecions and give o BELLER wvillesy hollcs of dybpproved of Homs, BUYER is sirengly advised o exerdse
156 theae rightts Bnd 1o make BUVER'S own anlaction of prolessionals wilh aperoprais qualificalions lo condutt laspeciione of the el property.

5]

1ot (@). FRAINAPECTICH REQUIRERENT, IF applicabla: “For Your Protectlicon: Get a Home Inspection™, HUD 92584-CN mustba slyned on of
“ belors oxecution of kts mpresensat

poa ]

faal (C). BATIEFFACTION/RERMOVAL OF INSPECTION CONTINGENCIES;

165 1) H BUYER dosa potwhhin the glrict ms peried spacifsd pive to BELLER weritlec notice of olcapproves ltems, BUYER shai conclushaly
$%  bodoomed to havo: (3) nompletod 58 Inspecdons, Invesilgations, review of applieabla docymania end digelosurma; () alacled (o procasd with the
s tranbacTion and {¢) mcusted Hl lablfly. responeizlity brd expenue for rens(s or correctiont othes han for ame which SELLER has olhenvise agrecd in
58 writng lerepsk O corect.

g :

1 2} I{ BUYER doaa within 06 siricl Ums peribd 2pacilied giva 1o BELLER wrillen neticn of &sapproved tams, BUYER shell provide 1a
77T SELLER parutant wsction(s} of umitten Inspectnn repesie, SELLER abrall have 2 businyas 05y(3) in which o respoad a wriing, The
11z SELLER, st thelr cpllon, may correct ths itanta as epscilied by the BUYERS b thalr lstler ar may slect nal \o db 3o If \he SELLER agraax lo correct the
M3 lems aeked Io by tha AUYERS lefer, than Doth parles aprea that they wiil continwe width tha tansacton and procaed b cloefng. This wiil remove the
;74 BUYER'S lnspection contingancy.-

I3

178 3). Il tha SEULER stectz not la correct the Faapproved ilemmy, or daes not reapona il willng within the wtct thne psriod sosctiled. then the
1wz BUYER(S) hava [he oplion.of either contnulhg tha transaction wihou! the SELLER balng raspensibla Int carrechng these dellclendes or ghving the
78 SELLER wititan notice wihin 2 businese Oays that thay Wil net continue sdth Bie WeNsECLOn and will recarws o Eemest Monay teck.

e

*a 4). FBUYER does pot glve zuch wiitien nobee of cancellsfion within #1o siedct timo perlods spsecilied, BUYER shall conclusively ba deemad
=2} Lo have ddacied 15 pracasd With the Iransaction withoul rapairs or correctiang glbor than for itams which SELLER hoa olherwis @ agreod m wrlting &
=2 rapalrer covatl. SEULER shd] make tho preperly svalloble for af Inspectlony. BUYER shall Xesp |he property free and clear of Tons; indemnily and
1y hold SELLER hormleas from all llabiily, ctims. demands, damages and cOX1a: and repalr any demages arizlng from the Inspoctions, Mo [nspeclicns
164 may ba made by any govammental buidding of zoning ibspecior or povernmen! empkeyet whhoul e prior gonzent of SELLER unleas wqulred by locy

| =E larwr. e D SeIETTEE T s
1A
w10 8 EAD PAINT DISCLOSURE: The avbloct propefly b (Fd 1y not defitred 22 "Target Howslng”™ reqarding (gad-based palnt or lead-besed paml

hazards. If yes, BUYER horaby acknowiadpes the loflowing: (@ ) R has besn provided an EPA approved lead-based paint heard Informalisn
pamghkel, “Proisct Your Femlp From Laad n Your Homa®, [ b ) recslol of SELLER'S Disclosure of Information and Acknowisdgment Foow and heve
baen peovided with BY) records, Last reports of sther Information, It eny, releted to the preasnce of lsad-bazod palnt barasds on said proparty, { ¢ ) That
this contracl i cenlingent upan BUYERS right to have tha propearty Leeted for laad-basad paint hazsrds io bo complated no Jeler then

e the contingency will {erminale, (d ) thet BUYER herebyrj walves D does nol waive this rlghl, ( 8 ) that il tesl resulfs show
ungccapinbis amount of 163g-based pad on ha premtias, BUYER hes thevighl D cancet (he conlract suojsct 1o tha opion of the SELLER [l be given
In wriing} 1o olact lo romow Mhe jood-bascd poinl end correct iha prablem which must ba sccomplishoa befors cloaing, [ F) thal if thy contract Ia
tancsted under thia clauss, BUYERS gamest money aspoclt wik ba tetumed to BUYER.

11. SQUARE FOOTAGE VERIFICATION: BUYER IS AWARE THAT ANY REFERENGE TD THE SRUARE FOOUTAGE OF THE REAL PROPERTY OR
APROVERENTS I APPROXINATE. F SQLARE FOOTAGE 8 MATERWAL TQ THE BUYER, [T MUET BE VERFIED PURING THE INEFECTION PERIOD,

$2. SELLER'S PROPERTY DISCLOSURE FORM: Il required by Tide 55, Chapler 25 ldgho Coda SELLER shell within tan (10) days after exaculln
6! thia Agresment provide to BUYER *SELLER'S Progonty Disclesore Form® o pdper zecaplads form, BUYER has rocelved the *SELLER'S Property
ORcieaum Form™ or olher accaptabte Iofm prcs m signing this Agrsment: [ Yea Mo ] NA

131, COVENANTS, CONDITIONS AMD RESTRIGTIORS (CC& R'g): BUYER la reaponsltle to sbtain gnd ravaw & copy of Lhe CCK R's (it
apicelia). BUYER 68 roviewed CCA R's. DY“S o

14, SUBDIVIION HO24 EQWHER'S AS30CIATEON: BUYER I3 awsm thal membership In o Homa Owner's Asaoclalisn may ba requiwed end
BPUYRR agrees ko ablde by the Artiztes of |neorpamtlon, By-Lfm.xJl and rulee and ragulalions of the Aseociotion. BUYER te furthe’ wvors 1hat the
Propacty may be subject ko Fsesamants \avisd by (he Asaodiation deacrih fuli in the Deactemtion of Covenants. Condlions bnd Restdclione,

BUYER hza revieasd Homewwner's Asscclatien ente: [ JYes Na N/R Agacciation (easmues are § NA
per MA .-~ D BUYER D SELLER WA pay Homeown er's Associstion SET UP FEE of$  NA, HAGIDF ProparTy
TRANSFER FEES of § NAT o ckming,

96. "NOT APPLICABLE DEFINED:® The latlere “néa” "NAL" "na..” and "N.A." Br used hisreln ars sbbrevations of the leym "nol applicabls.” Wnare
Ihds sgreement woes the term *nol applilesble” or en vbbravislion thareol, It shall be eviuonce that tha parfies have conlamplated certaln lzelz or
CoAGIEONS ang Nave dalormiked thet such facly of condWam do nvi apply ko lbe agnemerd of transacton hardn,

BUYER'S infias X Dats [9 | SELLERS Inikae ¢ ZAT ¥ )Dma/ij7/j
Thit o | priviiead nbd dlembiod At seeinlen of REALTOREE, he Thit lorme hut boet desloned ot B ik frovss oty kor U3¢ by /o t4lbbs GIOBTEES whi g memia of b
Navonud Associibon USE TY ANY OTHER PERADH IS PROUINTED. Cogntip Kaha Aetacialioer el REAL S Al ohl) Feserwrs.
RE-20 FEXDENTH. PURCHARE ANO SALE ASAEEMENT FAGE 0of 6 HLY. 2008 FRON




o ey

Jun 17 07 03:51p Roberd D Shippan SHIPPEN 208-745-8241 p.6
z1  RE2Y RESDERTL FURCHASE AND BALE AGREELERT FAEE 407 6 12 Y, 2008 EMI0N .
™ PROFERTY aDaress: 319N, 3708 E.. Rigby, 1D 83447 o 24051188
4
= 14 COSTS PAID 8Y: Cegls In rddiion b era Iated balow may ba Incurred by BUYER ond SELLER uminds cthorba gresd hesetn, of prowdod by
= i of reeutnadd by lender, or cthenwisa lated bevaln, Tha balow cextt wif ba paxd a8 inficalsd Sofea cords ar subfad 1o baa proghern reguirements.,
m  SELLER steees o payupict rerrrsees(y (el hida fequired repalt Cosls oaly.
% BUYER or SELLER hea the option ko pay sy kender recasiced repak costz in mxreas of ihis amou,
=
BUYER | SELLER { Shared [£28 BUYER | SBULER | Shered | WA
Equalky Equaly
a 'hel Fox Tt It Btandand Covecapa Ownec's
Apcreanl Redtoecton Fee Tlika I, Extonded Commraga
Lendars Pobicy « Moigspoa Poscy

c;nabgsac.m.h:a rodivonal Trs Wpa

Landse Decuayent Preparasion Fumlin Tank — Anound 10 by

Foe Dekorrmined by Supplier

Tk Senirs Feg Wil lowpacton

FF\:'::: CrrthcpbonTackog Sepbe knpeciont

Lsnder Risqniod inapactons Soplic Pumgrg

émyff;“@hm“bn Suney

Eagle Policy (Extended)

NS H N Y B Y R YR EM Y PN U REX KKKy B EHY U UUY HUE

7. GCCURANCY: BUYER]Z{doss [[] dows niol lotand (o eccusy ploperty s BUYER'S primary raxldatica.

16, FIRMAL WALK THROUGH; The SELLER granls BUYER end a0y representelve of BUYER ressonable access 1o condut g fnd wak
thetugh tnapacien of ha premitsy approdmutety 3 calondar doy(s) pricr o Hose of @acrow, NOT AS A CONTINGENGY OF THE BALE. but
{or paarposes of Bath fing BUYER thit sy repsirs agreed W inwiibng by BUYER and SELLER have bson compieled ond prembsas are n
subatantally the $ama conallion ma on soeopisnes dale of thic conect SBELLER shal mako promises avedabla Tor the Mos wealk Mrouph ed
agreat bo acoapt tha fusponsiblity ang eapenys for making oure B the uilliles are Waned on for the welk through except fur phoas and cedila, If
DUYER dogy nod cocduct a fing) walk throuph, OUYCR spacifically relaazes the SCLLER and Broker(a) at any Eebility.

19, RISK OF LOSS: Prior ta cloaing of (bly wsls, wli rlak of bros aiall Fermaln with SELLER. in sidion, should the prariem be mataricly
damaped hy fire or other destructlys cause prios (o closing, this epraement shall be vold at the opifon of the BUYER.

2. CLOSIRG: On ar bafoce tha closing duts, BUYER ad SELLER 1hal deposi wilh (he ciosing egency 88 funds and Instrument nocezsery to
complals thiy fongeston. Cloalng means Ihe dels on shich ol domumanlz ara elihar recardsd o Ronepisd bY an escrow 2genl and the rakw
protaeds ack ayslisiis o BELLER. The closing whell be na leter than (Ddie) 22047
Tiw prelict agrea 0ed (ha CLOSING AGENCY for (s bansaction shal be Firgt erican Tiks

I??bn;{arm oserow | méclggi?m. Ten izm}ungwsnn ascrow hotder shal b NA

21. POSSESSION: BUYER shalt na ecllied In pionrsion [ upan cosing or [ oels tme AP
Proparty taxes and weler pascasments (using lbe Inat availabie assesument es a baxls), renls, nteresl end resonme, llans, oncumbrances of obligallons

mwmwum&mmailmmmaammmm

22 BALES PRICE IKFORMATION: SELLER ad BUYER heznby granl permiaston {p (he brokers and sither prety to this Agrooment, lo gisckoze
1zte gfa [rom thils rengaclion, Including sediing price and proparty:Zmirass o Me lncal Axsociation / Boxrd of REALTORS®, muliple Eyihg zerviCe, K
members, e mambers’ prespecis. mppreisers and phar prodexslohal usert of resl] eslste sales dets. The potist 10 thic Aptcemon] ackrowiadge that
Eslel prics nfurmrotion compsled & & resuht of this Agreemenl May bs prosided 1o lhe County Azbexgor Qlfice by ithor pey or by elther pany's Braker.

23, FAcsﬁélLE TRANSHISSION: Facelmita or declroale tranamisaion of any signad onginal tocumaent, end relreramission of zny tipnad fecsimie
of eecironle Imaamizslon shall be [he sams ag delivary of an oclginat. Al he requeal of tiha! patty or the Closing Agency, the periies wili cenfimm
|ackin®a ond ststironic trensmlied gignalures Iy slgning an origiaal docurant.

BUYER'S Initis J;lli xb%}@nm b k-0 SELLER'S Ik (7&7 ) Dets ///{”{/(/’7

This e by prnkyd wrad atodd by g Elsht ko o REALTDRES b, T forak b B Gabgh st K 300 I proskoisd mnly bor s by mal e 1 DIOASTRIROTE &ho 2r promlen ol U
mmummmcwmmrmmnmmm
Crorpiot tontos Abroctation of IEALTIHTR, Y. All dghty reooned.

21 RESDENTIAL PURCHASE AND BALE RUREEWCNT FACE 4 of & QLY. 2008 DTN
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REZT REECEHTAL FRURCHASE AND ZALE MCREEWERT PASE I & B
PROPERTY anpzess: 319 N. 3708 E., Rigby, ID 8%%5 ) £k 24051188
24. BRIHGULAR AND PLURAL (erme ¢ach incude lha othar, whan approp<iata,

25 BUSINESS DAYS & HOURS A butinezs dey is harein daflnan as Monday theough Friday, B:00 AM. lo 5:00 P.M In the local lima zone
wherp the subjact rasl property Is physically localed. A bes|néses day shalN nol rcfisde any Saturdey or Sunday. nor shall s buelness day Includs
any legal hotiday recgdzed by the stete of leana a3 found in ldsho Code §73-108. Tha lime in which any 2z required vnder thiz agrecmentis 1o
be parformed shall be compuicd by excluding the dala of axacylon and Inciuding (hro lest day. The lirs1 day shall be the day 8llor the dale of
sreculion, I = (251 day I3 a legal hollday. e the §me (o padomance shak be (ha seord ubaequent budnsss day.

6. SEVERASILITY: In e cese Lhal any ona or mora of tha provisleas coniained In his Agreement. er 3ny 3pphcation thareof, shall be rrtid,
Ilegal or unorlorcaabls In any reapact, tha valldlity, legality of enforcaabisly of Lhe remeining provislens ghali 00t in amy way ba affecied or Tnpaired
Dharady,

27, ATTORNEY'S FEES: If sither parly anltlatlas or dofends sy arbitration or legel ecilon or proceadings which g/a In sny wry cwinectsd with this
Agresmsnl, iha pravasing porfy shall be enbtied Lo recover lrom tha nen-pravslling party ressonable cosly and sflornoy's lecs, including ruch cosls and

feas on gpponl

28, DEFAULT: ¥ BUYER dafaults In tha performanoca of Ihlg Agreemend, SELLER has iha opllen of: (1) accapting tha Eatnes| Money =s liquidated
demeges o7 (2) purkuing any ether kwful dghlt sodfor remedy to whilch SELLER may be anllilsd. If SEKLER slgcls lo procead under (1), SELLER ehall
maks demand ugon the holdor of tha Ewrpeel Money, upon which demand ssid bolder ghall pey from the Eatneel Morey the cosis Incurcad by
SELLER'S Broket on bahsil of BELLER and BUYER ralzdied to thaimnarc{lon, Incluging, without IImltallon, lhe coals of o inderanar, osecow [ sem,
apprates, croud reporl fkes, nspaeclion Isen bnd sllorney's lees; and 2ald holkdar shall pay any befance of the Eprnest Moaey, one-fialf 1o SELLER and
one-hall In SELIER'S Broker, provided that (va amolat lo ba pald [0 SELLER'S Broker sholl nol oxceed tha Broket’s apraed o cammission. SELLER
bnd BUYER apec!iicaly scknowisdge ana aqran ihal  SELLER elecls to accepl e Ewnpsi Monay o liquidalsd damages, such shelff bey SELLER'S
saole and sxclusive romwedy, nnd such shall noi be conaldered & permlty or fodfaitura. If SELLER alocls to procesd under (Z), the hdder of the Eames(
Manay shali ba entled io pay the coxla Incurred by SELLER'S Brokes en behalfl of SELLER and BUYER reislad to the ransoclicn, including, wilkoul
limftalion, the cosis of brokerpga fee lila insuranca, ozcrow (ees, sppraisal, credi repord Foos, Ngpaction fees pnd atomey's leas, wilh any baance of
tho Efgoest Monoy (0 be teld pending resclution of Ina mater.

i BELLER deleuie. having spproved said sala and {alls o conswnmale (ha same 85 harein pgresd, BUYER'S Ezamest Money ueposll ehall
ba retutmned | him/her ard SELLER thall pay for e cotly of Us insurenos, aacrow (oes, appraisals, crsall repent fuas, inapackion (s, brokersge feax
and sHomeys Tees, IT ary. This shaii nul ba cansidered pe 3 wakar by BUYER of eny MRher lawlul right or remady to which BUYER may be entitled.

25, EARNEST BMOMEY DISPUTE | INTERPLEADER: Nobwiihstanding say lerminaion of thie contract, BUYER and SELLER agroa that In the avant
of any caniroversy regerding the Earnssl Monay and things ol velue held by Broker o Gaslog sgency, unkess mulual wiltlen Inshucilons are recelvett by
e helger of the Eameg| Maney and things of vaiue, Broksr or cocinyy agancy ¢hell not be raguired to whe any ection but may awsil @ny proceeding, or
ak Proded's of cloning agency's npliog snd sola discretion, may inlerplesd ol partes and depozil any monles. of. ;hmgap' valua it a Dourt of compatent
M jehdiclien ond shd| meavex court cost and reesonable allomey’s less.

RIS RS EREEEEE BRI TR S ELNEEREST

m 30, CMNTERPARTS: Thia Agrasment may be execulnd in vountepers. Eraouling sn 2groament In countorperls shall moan the slgnalwre of
na e ideplical coples of the same egreement. Each idenlical copy of an agreamenl signed in counlameris ls desmed o bs an original. end all
13 {dantical coplos shall ingoiher tonyBlslo one 2nd the sama inztrumen.

M 31 REPRESENTATION CONE|RMATION: Check onc (1) baxIn Saction 3 and one (1) tax b1 5ecton 2 bakow (o coswinm tha in this transaciion, b
a8 brokemgels) Invahesd hed the lolicwing relelionstilpfa) wih the BUYER(S) ard SELLER(S},

Section 1:
gp. Ths brolierage worklrg with the BUYER{S) ts a2ting 38 an AGEKT [ar ihe BUYER(S).
[[18. Ta brekerage working with the BUYER(E} Is noting &= & LIMTED DUAL AGERT for he BUYER(R), sithoul an ABRIGNED AGERT.
[ The broherens working with the BUYER(S) Is acting ex & LIKITED DUAL AGENT for the BUYER(S) nnd has an ABSIGNED AGENT
2c3ng solily on Bshalf of ihe BUYER(E).

[JD. Tha broksiage working wiB the BUVER(S] Is pelleg 25 w HONAGENT for the BUYER{S).
Soctan2:
EA. Tha hrokarags working with the SELLER(S) & aciing &s an AGEHT for the SELLER(S].
18 1ns Diokerags werking with the SELLER(E) Is seting &s & LEAITED DUAL AGENT for the SELLER(S), whithaut gn ASSJBNED AGENT,

(]G Tha trakerage working with the SELLER(S) Is acting 23 b LIMITED DUAL AGENT for iha SELLER{S) and has an ASSIGHED AGENT
acling sohiy on behalf of the SELLER(S). i

[ 0. The broksrage wosking wimn the SELLER(S) Iz acting 55 3 NONAGEWT for the SELLER(S).
Epch party sigring hs documant terikrms it toe hes recehad, regd 20 unfertioad tha Agency Meciosare Brochire sdopled or spprovad by e 1&ho teal esitie commitlan ang

teg uoesded @ tha talaforahip coafinm ed b, L0 addilon, ssch party condims thal Big broksrage's apency office poficy was mate avalabls 100 Inspoction aad mvicw, EACH
PARTY UNDERSTARDS THAT HE [§ A CUSTOSR AND 18 NOT REPREABNTED BY A BROXERAGE LI FI33 THTAE IS A RGNED WRITTEN AGREEMSNT FOR AGENRCY

REPRESENTATION.
fEi{ (-63
BUSYER'S Intkals (r{ o SELLERS nnmaac,,é/ yDee /7/72
‘MGMHMMM Mxﬁmm‘hnmwm&mbw«hwﬁnuﬁhmchymitmpmusmanmmmmw

M:d;kndm . USSP BYY ANY OF-ER PEREDM 18 CREHSITUA, Deaynphl More Rewciston of REALTORE®. o Al ighis rmered.
RE2 MLWEWMAG.@AWPAGEsHaW -
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RE-21 RESIDENTUE PUREHARE AMD SALE AGREIMEHT PAGE 8 o€ 8 JULY, 2008 EDTON

PROPERTY ADDRESS: 319 N, 37049 E., Righy, 1D 83442 03 2405118
32, ENTIRE AGREEMENT: This Agrommun! conlsing &he entira Agresmant of the priles respacting .eqaffem b;aq vut [orty gnd supereedes all
prior Agreemente balwean the paifs respeciing such matiers, No wananles, Incisding, withoo! (ImitsliSa, any weranty of habltehlity, sgescmsols or .
reprezentations not expriasly set fordh hersin shizh bu binding vpon efiher parly. V)

33. TIME IS OF THE ESSEMCE N THIS AGREEMENT.

34, AUTHORITY OF SIGHATORY: If BUYER or SELLER 13 a cofporalion, psringrship, trusi, eststa, or olher enlily, the person executing this
apresment an ity behalf warans his or her puhatdty (o do so axd o bind BUYER or BELLER,

a5, ACCEPTANGE: BUYER'S offer Is mats subjec! |o the srooplance of BELLER o o bafora Date) /41812007 at (LocHd Tloe
In widch groperty s bocatad) g A P.M. I SELLER does not gecept thiz Apreement wlihin the lime spacdbod, the onlire Earnes!
Mconey shall ba refundad lo BUYER on demand. : .

3. BUYER'B SIGNATURES:
[ ]GEE ATTACHED Bﬁ"s ADDENDLIMIS): (Specky aumbes of BUYER zdderdum(=s} aftacped.}

BUYER Signaiure BUYER (Print Neme} William S. Goodspeed

w0 G {L=61 Tme ; Phone ¥ RESS5A-7234, (587
E-8491 Andregs Fax ¥

BUYER ({Print Mamo) Shellee B Goodspeed

Phone # Ct ®
Agdreas Glty Stala Dp
E.-Mﬂ Mdmas Fax & ) B R

37. SELLER'S SIGNATURES:

On this dads, FWe hereby approve and sccepd the trangacilon 1ot forth in the above Agreement and agree to carry oul 2l tha larms hereed on
tha part of e SELLER,

] SHHATURE(S) BURIECT TO ATTACKSS COUNTER OFFER

() SIGHATURE(S) SUBJECT TO ATTACHED

SELLER Signature SELLER [Print Names) 74
Des 6,/7/;7 Tme 2% P IAM @EI Phone 8 5 (SEIA/ cas

novers_S 1 A0 5 A /7 s @,__ swe ) Zo [ TGLA
€-1all Addross 555 ?aﬁz LonsT %__- . Fmr_ TP S

SELLER Signstura _ SELLER (Print Nams)

Dzls Time AR [JPM ‘i Phanet Ced &

Aedcoss City State o

E-Mad Addr;u Fux @

CONTRACTOR REGISTRATION & (If applicebie)

Tt foaw & prialed & mmmwmmmmammmmmmmwn Berakyu ko 960 B previded enly kv wie hmﬂmummm-ﬁmmm ol
Matlomal Arsociaton of REALTDASS USE BY ANY OTHAR PERADN 13 PROFIBITED,
Comeight Kabo Ldcerhion of RRALTERER o, All fiphis reatebd.

A3t READENTML. PURCHASE AND BALE AGREEHENT PACE & a1 ¢ JLLY, 2006 FRITON

ervy; Coldwall Banker Eagle Rock SN PCES-ORIRT

Compery:
Provided by: Randy Stoor Prrintm maing Sotwere kom Froipaaioral CompaarFoms 04, « 104




M TR R s

Jun 17 07 03:52p Roberl O Shippen SHIPPEN 208-745-8241 p.9

“ = At =

A e

-~ @

Magy 24 07 12:03p Patrick Buffin (208 552-9BU05 p.1

Aryx acka et W Alcxomes Lotk Husoens Fackr Comze, Bk Lyah )2rgoyr
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Wle-§) ARGpadnaAE L, and L gl 1O T
RE-11 ADDENDUM # | {1,243, elc)
e ane:ﬁ_______,_é _:__i:?_ v ._—{'W I

THIS IS A LEGALLY BINDWNG CONTRACT, READ THE ENYNIE BOGUMENT INCLUDING ANY ATTACHMENTS. (F OU HAVE ANY QUESTONS,
CONSULYT YOUR aTTORNEY ANDICR ACCOUNTANT BEFORE SICNING

This it an ADDENOUN o the Purchase ol Sale Agreement msd Recept lor Eienest Maoney,
Chddendilm” means tha g inforeolion badow (¢ ndded malelal loc e opreoniend (e e llsly ordescrplcm) aaydor myane the [ is herig vsed
Iy channe, catrenl orrevee (e sgreement (such as nredifizailon, ocdiion oe dedistion af w tarmj).

FURCHASE AND SALE AGREENTNT DATED: ﬁ_ ~ 16 ’Oj____ —— wr_LYOSHEY
ropress:. 3 (A AL Req £ Riaby , il RELCrY

suveris;: _bJiilin _,é—co:[,iéx%/“ u_,mL.‘éﬁfeJla«— B. _ (Gadspeed

SELErSE _ PRoh S ippeal .

The indersiyned parties hereby agred as fitlows:

JxlkcLM_AQCG:P’hzﬂwﬁ. s Ao b ._‘f'f(!"ua/eu/m..»a_._ éi/.:ﬁﬁ/ RO
at __Hioo A, _45#:1&(_“.-&(5;:-;&_.:ﬁnﬁ__qlL_z.é’le, terss o

- ——— —— e — el b Ve ———e e

m——— e B e W D )P U g g U C P SO P ~ - DD,
5 RO G SN G SO R et e ——

e i e e e [ VD S, o —_—— e e —— e

A et e TR e T Teaib e T P o A} 7 5. e e+ . b Aot e £ Ty e s e 7o . —

S U Uy A G R

To the exlent e lemas of Lhig ADDLNDUM madily or conllict with any (srovisions of the Purch ace and Sdle Agreement including afl prior
Addendins or Counter Offers, lhese terms shall control, All etier lerms af the Purchaze aod Safe Agreement including oif prior
fldevrdams or Cguater Offers nol modiled by (hls ADDENDUM shall remain the same. Upon its srecuting by oth pares, shs

agreﬁrrmn tpad,
e, o/ FO _
A Date: ,é:éf a7 .

e e Date: . A Ll o3 A

Dowe:

BUYER:

SELLER:

SELLER:

Py form i privhent wnd atbibbinded the lunae Asucdalnn af KEAL TOILSD Il T ket Ris hoon dmigncgd e oo 2 provblcd saly for Bud sl sdale posdosed.mabe vy arg
smembere vl e Nasnal Agarety(ee nt REAL CTHI%59 1050 1 ARY ASHER BRIRE e R PROS RITEN

Goodsorz




RE-11 ADDENDUM JULY, 20068 EDITION PAG

RE-11 ADDENDUM # ONE (1,2,3, etc.)

Date: july 2, 2007

THIS IS A LEGALLY BINDING CONTRACT. READ THE ENTIRE DOCUMENT INCLUDBING ANY ATTACHMENTS. IF YOU HAVE ANY QUESTION
COKNSULT YOUR ATTGRNEY AND/OR ACCOUNTANT BEFORE SIGNING.

This is an ADDENDUM to the Purchase and Sale Agreement.
("Addendum" means that lhe information below is added material for the agreement {such as lists or descriptions} and/or means the form is being us
to change, correct or revise the agreemaent {such as medification, addition or deletion of a termj}).

N AW N =

PURCHASE AND SALE AGREEMENT DATED: _June 16, 2007 ID#_ 24051188
s ADDRESS: __ 319 N. 3709 E., Rigby. ID 83442

7 BUYER(S): _ Willlam S. Goodspeed & Shellee B, Goodspeed
s SELLER(S): _Robert Shippen Consftruction

g9  The undersigned parties hereby agree as foliows:
10
11
12 1. Buvers & Sellers acknowledge that the correct Address for this property is:
13 3709 E. 319 N., Righy, ID 83442 and hereby amend the purchase & sale agreement
L (the address used had the street number swapped with the house number)
15

18

17

18

19

23

24

25

26

27

28

28

30

31

32  To the extent the terms of this ADDENDUM modify or conflict with any provisians of the Purchase and Sale Agreement induding all prio
33  Addendums or Counter Offers, these terms shall control. All other terms of the Purchase and Sale Agreement including all prioi
34  Addendums or Counter Offers not modified by this ADDENDUM shall remain the same. Upon its execution by both parties, thi

35  agreement is made an integral part of the aforementioned Agreement
38 o) /
37  BUYER W M Date: 7 / o7

Date: 7 -2 ”07
- . fr L Date: /7/;7/ ’,'7
Ny >

40  SELLER W &%0 Date:Z/Z/ o7

This formi‘(s}'im andidistributed the Idaho Assbclation of REALTORS® Inc. This form has been designed for and is provided anly for tha real estate professionals who are
mambers of the National Association of REALTORS ®. USE BY ANY OTHER PERSON 1S PROHIBITED.
& Copyright Idaho Associaton of REALTORS ®, Inc., All rights reserved.
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PLAINTIFFS’> EXHIBIT “5”

PLAINTIFFS’ EXHIBIT “5§”



PLAINTIFFS’ EXHIBIT “5A”

PLAINTIFFS’ EXHIBIT “SA”






PLAINTIFFS’> EXHIBIT “5B”

PLAINTIFFS’ EXHIBIT “SB”






PLAINTIFFS’ EXHIBIT “5C”

PLAINTIFFS’> EXHIBIT “5C”






PLAINTIFFS’> EXHIBIT “5D”

PLAINTIFFS’ EXHIBIT “SD”






PLAINTIFFS’> EXHIBIT “5E”

PLAINTIFFS’ EXHIBIT “5SE”






PLAINTIFFS’ EXHIBIT “5FK”

PLAINTIFFS’> EXHIBIT “SF”
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