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STATEMENT OF THE CASE
This is Defendant/Respondent/Cross-Appellant Valley County’s (the “County”) response
brief. It responds to Appellant’s Brief (hereinafter “Appellants’ Brief”’) filed by Appellants
Buckskin Properties, Inc. and Timberline Development, LLC (collectively, “Buckskin™).! It also
serves as the County’s opening brief on cross-appeal.

I. NATURE OF THE CASE

Buckskin seeks to frame this case as being about illegal impact fees, but it is more
accurately described as a collateral attack on a permit issued by the County for real esfate
development. Buckskin seeks the return of money it paid years ago toward road improvements
pursuant to its agreement with the County in connection with Phases 2 and 3 of a residential
project known as The Meadows at West Mountain (“The Meadows™). The County used that
money, along with funds from other developers, to construct roads serving the developments,
without which The Meadows and other projects probably could not have been built. Having
received the benefit of its bargain, Buckskin now contends that the money it agreed to pay was
an illegal tax under Idaho law and, therefore, was a per se taking under state and federal law.*
Buckskin also seeks declaratory relief to the same effect in an effort to bar future payments on
the remaining three phases of the project. It seeks this despite the fact that the County adopted a
resolution foregoing such fees.

At the time of Buckskin’s application for a conditional use permit (“CUP”), the proposed
project was located within a rural area served by gravel roads that were not intended for urban-

type residential development. The County could have denied the application outright, Idaho

! Buckskin Properties, Inc. was the initial developer of the property. Timberline Development, LLC is the
assignee/successor in interest of Buckskin Properties, Inc.

? Buckskin has not alleged an independent basis for a regulatory taking. Instead, its state and federal taking

claims are entirely dependent on its allegation of an illegal tax in violation of Idaho Const. art. VII, § 6.

RESPONDENT/CROSS-APPELLANT’S BRIEF Page 7
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Code § 67-6512(a), or controlled the timing of the development, Idaho Code § 67-6512(d)(2), on
the basis of inadequate transportation infrastructure. Instead, at the behest of many developers at
the time who were clamoring to move forward with projects in areas underserved by road
infrastructure, the County developed a Capital Improvement Program (“CIP”). The CIP gave
developers whose projects would otherwise have been denied or delayed the opportunity to move
forward based on a program in which they contributed their fair share to fund road improvements
serving their developments.

Buckskin, like many others, took advantage of this program and benefited from it.
Indeed, Buckskin included in its own CUP application a proposed agreement for it to contribute
toward road improvements based on the CIP program. The County approved Buckskin’s
application with a condition that it enter into such a development agreement for each phase. On
the same day, Buckskin executed the first of these agreements, the Capital Contribution
Agreement, covering Phase 1 of the project. In it, Buckskin agreed to convey right-of-way to the
County as its contribution toward its share of road construction costs. The value of the right-of-
way exceeded the amount due, so it obtained a credit for future phases. It later entered into a
Road Development Agreement for Phases 2 & 3, providing for payment of $232,160. These are
referred to collectively the “Development Agreements.”3 Herrick Aff., Exhs. 1 and 2.*

Buckskin is not seeking return of the conveyance it made for Phase 1, acknowledging
that this occurred outside of the statute of limitations. Instead, its lawsuit seeks (1) damages for
the money it paid in connection with Phases 2 & 3 and (2) declaratory relief, particularly as to

future phases.

* There is no significant functional difference between the Capital Contribution Agreement and the Road
Development Agreement. The different names merely reflect an evolution in naming convention.
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The County seeks dismissal of the action for a variety of jurisdictional, procedural,
substantive, and equitable reasons. Most notably, the lawsuit is too late (both as to the 28-day
appeal clock and the four-year statute of limitations). In addition, Buckskin failed to exhaust its
remedies and entered into the Development Agreements voluntarily. Other defenses apply
specifically to the federal takings claim (failure to plead 42 U.S.C. § 1983, special ripeness tests
under Williamson County Regional Planning Comm'n v. Hamilton Bank of Johnson City, 473
U.S. 172 (1985), and the two-year statute of limitations). Finally, the County has raised
equitable defenses to both state and federal claims.

While this case was pending (but after the District Court had ruled in the County’s favor),
the County enacted Resolution 11-6. This resolution declared in section 2: “In order to avoid
litigation costs and uncertainty, the Board of County Commissioners will no longer enter into
Road Development Agreements calling for the payment of fees or other contributions for off-site
road improvements until such time as the County adopts an IDIFA-compliant ordinance, unless
the permit holder voluntarily and expressly waives any objection thereto.”® R. Vol. III, pp. 552-
53. Although the County believes it is on firm constitutional footing with its actions, it sought
through the resolution to avoid further controversy and conflict.

I1I. COURSE OF PROCEEDINGS

The District Court granted the County’s summary judgment motion. First, it dismissed
Buckskin’s federal taking claim for failure to plead § 1983. It then dismissed Buckskin’s
remaining claims as untimely under the four-year statute of limitations. In dictum, the District

Court rejected some of the County’s other defenses. Other defenses were not addressed.

* The Affidavit of Cynda Herrick in Support of Motion for Summary Judgment (*Herrick Aff:”) is an
exhibit to the Clerk’s Record on Appeal.

3 IDIFA refers to the Idaho Development Impact Fee Act (“IDIFA”), Idaho Code §§ 67-8201 to 67-8216.
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In response to Buckskin’s Motion for Reconsideration/Amendment (R. Vol. 111, p. 513),
the District Court explained that The Meadows is one project subject to a single CUP governing
all phases, that the substantial impairment of Buckskin’s property was apparent as to all phases
from the outset, and that the cause of action for all phases therefore accrued at once when this
obligation first became apparent. The District Court further ruled that, in any event, Buckskin’s
request for declaratory relief as to future phases 4, 5, and 6 was mooted by Resolution 11-6. The
District Court did not comment on the County’s alternative argument that claims as to such -
future phases are not yet ripe. R. Vol. 11, p. 577.

The merits of Buckskin’s lawsuit (whether the Development Agreements were a
permissible means of addressing inadequate infrastructure or illegal taxes) is not now before the
Court.’ Indeed, the County has been careful to reserve that question.’” This case was disposed of
on the County’s motion which was limited to specified defenses. Valley County’s Briefin
Support of Motion for Summary Judgment (R. Vol. I, p. 38). Notwithstanding anything the
District Court may have said in its decision, the merits of this case have never been briefed,
argued, or presented. If the County’s statute of limitations and other defenses are rejected, the
County is prepared to, and must be afforded an opportunity to address the legality of its actions.

The County is not hiding from the merits. The County should prevail on the merits. The

County simply elected to frame its summary judgment motion on the basis of defenses that it

® The “merits” were addressed by the County only in the context of its argument that the payments were
voluntary and therefore were not a taking. The “merits” of whether the road fees were an illegal tax in the first place
has never been presented or addressed by the County until this brief.

7 “But there is no need to determine whether the Conditional Use Permit (‘CUP”) or the preliminary
Development Agreement, proposed Capital Contribution Agreement, final Capital Contribution Agreement, and/or
Road Development Agreement (collectively ¢ Agreements’) at issue here imposed illegal taxes. The question
presented in the pending motion is whether Plaintiffs proposed and/or entered into the Agreements without
objection, accepted the CUP without complaint, avoided opportunities to raise the issue administratively, and waited
too long to challenge.” Valley County’s Reply Briefin Support of Motion for Summary Judgment at 1 (R. Vol. I11, p.
449).
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thought would more easily dispose of the matter. Notwithstanding the County’s reservation, the
District Court commented on the merits. Accordingly, it is now wise for the County to address
the subject, as it has in section VIII at page 40. We leave it to the Court to determine whether it
is necessary or appropriate to reach those mernts now.

II1. STATEMENT OF THE FACTS

For the convenience of the Court, the key facts are set out in a timeline attached to this
brief as Appendix A. The appendix notes where each of the key documents may be found in the
record. It also explains some minor discrepancies as to dates, none of which are of consequence.

ADDITIONAL ISSUES PRESENTED ON APPEAL

In addition to the issues identified in Appellants’ Brief, the County identifies these issues:

1. Was Buckskin’s federal claim properly dismissed?

2. Was there no taking in any event because Buckskin’s action was voluntary?

3. Did Buckskin fail to exhaust its administrative and judicial remedies?

4. Should attorney fees be awarded to Valley County?

ATTORNEY FEES ON APPEAL

The County seeks reversal of the denial of attorney fees by the District Court. It also
seeks attorney fees on this appeal. The basis of the County’s claims and its objection to
Buckskin’s claim for attorney fees is set out in section X at page 46.

ARGUMENT

L. BUCKSKIN’S FEDERAL TAKING CLAIM WAS IMPROPERLY PLED, UNRIPE UNDER
WILLIAMSON COUNTY, AND, IN ANY EVENT, UNTIMELY.

Buckskin pled its takings claim under both the federal and state constitutions. Buckskin’s

federal claim is not properly before the Court because (1) Buckskin failed to bring the claim
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under 42 U.S.C. § 1983, and (2) even if it had done so or were excused from doing so, the
federal claim is subject to a two-year statute of limitations,” which it clearly missed.'® In
addition, Buckskin’s suit fails both of the specialized ripeness tests established by Williamson

Counly.11

¥ It is well settled in the Ninth Circuit that so-called Bivens actions (after Bivens v. Six Unknown Named
Agents of Fed. Bureau of Narcotics, 403 U.S. 388, 389 (1971)) brought directly under the U.S. Constitution are
impermissible where a § 1983 action is available. Azul-Pacifico, Inc. v. City of Los Angeles, 973 F.2d 704, 705 (9th
Cir. 1992), cert. denied, 506 U.S. 1081 (1993); Martinez v. City of Los Angeles, 141 F.3d 1373, 1382 (9th Cir 1998);
Hacienda Valley Mobile Estates v. City of Morgan Hill, 353 F.3d 651, 655 (9th Cir. 2003), cert. denied, 543 U.S.
1041 (2004 and 2005) (two petitions for certiorari denied).

? Federal law dictates which statute of limitations is applicable to federal claims and when that statute will
begin to run. Wallace v. Kato, 549 U.S. 384, 387-88 (2007); McCabe v. Craven, 145 Idaho 954, 957, 188 P.3d 896,
899 (2008). All § 1983 actions are subject to the state’s statute of limitations for personal injury (aka torts). Wilson
v. Garcia, 471 U.S. 261, 266-67 (1985). On numerous occasions, Idaho courts have applied Wilson and held that
Idaho’s two-year statute of limitations (Idaho Code § 5-219(4)) applies, regardless of the nature of the § 1983 claim.
McCabe v. Craven, 145 Idaho 954, 957, 188 P.3d 896, 899 (2008); Osborn v. Salinas, 131 Idaho 456, 458, 958 P.2d
1142, 1144 (1998); Idaho State Bar v. Tway, 128 Idaho 794, 798, 919 P.2d 323, 327 (1996); Mason v. Tucker and
Assoc., 125 Idaho 429, 436, 871 P.2d 846, 833 (Ct. App. 1994); Herrera v. Conner, 111 1daho 1012, 1016, 729 P.2d
1075, 1079 (Ct. App. 1987); Henderson v. State, 110 Idaho 308, 310-11, 715 P.2d 978, 980-81 (1986).

Moreover, courts have held that even if a Bivens action were available, the personal injury statute of
limitations applies in any event. Bieneman v. City of Chicago, 864 F.2d 463 (7th Cir. 1988) (direct takings claim
subject to two-year statute); Van Strum v. Lawn, 940 F.2d 406 (9th Cir. 1991) (applying Bieneman in Ninth Circuit
in non-takings case). Thus, application of the two-year statute of limitations to the federal claims is inescapable.

' Under federal law, the statute of limitations begins to run when the constitutional wrong becomes or
should have become apparent. “Federal law, however, determines when the state limitations period begins for a
claim under 42 U.S.C. § 1983. A federal claim is generally considered to accrue when the plaintiff ‘knows or has
reason to know of the injury which is the basis of the action.”” Norco Construction, Inc. v. King County, 801 F.2d
1143, 1145 (9th Cir. 1986) (citations omitted). Ignorance of the right to sue is no excuse. “Her tardiness therefore
was due not to the lack of a viable cause of action, but rather to an ignorance of her right to sue. Such ignorance is
not a legally sufficient excuse for a delay in filing a claim.” Moore v. Exxon Transportation Co., 502 F. Supp. 583
(E.D. Vir. 1980) (dealing with tardy amendment of complaint; statute of limitations applied by analogy; not barred
by laches due to lack of prejudice). “The phrase ‘reasonably should have been discovered’ refers to knowledge of
the facts upon which the claim is based, not knowledge of the applicable legal theory upon which a claim could be
based.” BHA Investments, Inc. v. City of Boise (“BHA II"'), 141 Idaho 168, 174, 108 P.3d 315, 321 (2004) (in
context of notice required under Idaho Tort Claims Act). Although the federal claim would not have yet been ripe in
federal court under Williamson County, it was plainly ripe in state court under San Remo Hotel, L.P. v. City and
County of San Francisco, 545 U.S. 323, 346 (2005) (“With respect to those federal claims that did require ripening
[that is, those claims barred from federal court under Williamson County], we reject petitioners’ contention that
Williamson County prohibits plaintiffs from advancing their federal claims in state courts.”). If the federal claim is
ripe in state court, it follows that the statute of limitations is running—and has now run.

'! These are not traditional Article III or prudential ripeness tests, by the way, but special tests for federal
takings claims. Frankly, they sound more like exhaustion, but the Supreme Court has made clear that they are not.
Williamson County, 473 U.S. at 193.
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First, the claim must be ripe in the sense that the would-be plaintiff has availed itself of
all opportunities to obtain relief at the administrative level. This is referred to as the “final
decision” requirement.'? Second, the plaintiff must utilize available state judicial remedies for
inverse condemnation. By failing to bring a timely state inverse condemnation action, the
plaintiff forfeits its federal taking claim." For the reasons set out in the footnotes, Buckskin fails
both the “final decision” and the “state remedies™ tests. The District Court dismissed the federal
claim on the basis of failure to plead § 1983, without addressing the others. Memorandum
Decision at 4 (R. Vol. 111, p. 489).

I1. BUCKSKIN’S STATE LAW CLAIMS ARE BARRED BY BUCKSKIN’S FAILURE TO

SEEK JUDICIAL REVIEW.
A. The County’s decisions concerning Buckskin’s application were
appealable under LLUPA.

Since 1975, the Local Land Use Planning Act (“LLUPA”) has authorized judicial review
of certain permitting decisions—including CUPs and final plats—identified in Idaho Code
§§ 67-6519 and 67-6521(1)."* LLUPA, in turn, references and relies on the judicial review

provisions of the Idaho Administrative Procedures Act (“IAPA”), Idaho Code § 67-5279(3).

12 While Williamson County dealt with the failure to seek a variance, the holding is equally applicable to
Buckskin’s failure to question the County’s CIP or request approval without a development agreement. In other
words, plaintiffs must raise and press their objections with the local government in a timely and meaningful way in
order to set up their claim that the exaction is involuntary. Buckskin did just the opposite. It actually proposed these
conditions in its own CUP application. Accordingly, there is no “final decision” in the sense of Williamson County.

13 Although Buckskin filed a state inverse condemnation action (this very lawsuit), it filed too late. It
should have appealed under LLUPA within 28 days. Idaho Code §§ 67-6519(4) and 67-6521(1)(d). Evenifa
collateral action outside of LLUPA is permissible, it should have filed its collateral action within four years. By
failing to file a timely takings action under state law, it forfeited its federal taking claim, too. “[While the
Williamson County requirements typically reveal a claim to be premature, they may also reveal that a claim is barred
from the federal forum. The Williamson County ‘ripeness’ requirements will never be met in this case, because the
state statute of limitations has run on Pascoag’s inverse condemnation claim. By failing to bring its state claim
within the statute of limitations period, Pascoag forfeited its federal claim.” Pascoag Reservoir & Dam, LLC v.
Rhode Island, 337 F.3d 87, 95 (1st Cir. 2003) (citations omitted, emphasis original).

' References in this brief will be made to the language of the statute in effect at the relevant time prior to
its amendment last year, 2010 Idaho Sess. Laws ch. 175. Neither the 2010 amendment nor the Court’s decision in
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As a result, Buckskin was required to file a petition for judicial review within 28 days of
the final decision of the County. Idaho Code §§ 67-6519(4), 67-6521(1)(d). Instead of
appealing, Buckskin signed the Capital Contribution Agreement on the same day the CUP was
issued.

B. Judicial review is the exclusive means to challenge a decision under
LLUPA.

This Court has held repeatedly that judicial review under LLUPA is the exclusive
procedure for challenging a decision to grant or deny a permit where review is provided under
LLUPA. In Bone v. City of Lewiston, 107 Idaho 844, 693 P.2d 1046 (1984), the plaintiff brought
a petition for declaratory judgment and an application for a writ of mandate instead of filing an
appeal from the denial of rezoning application. The Court admonished the plaintiff for trying to
“bypass” the statute declaring that LLUPA *“is the exclusive source of appeal for adverse zoning
actions.” Bone, 107 Idaho at 848, 693 P.2d at 1050. The Court explained:

We find § 67-5215(b-g) [the former judicial review
provisions of IAPA incorporated by LLUPA] to be a complete,
detailed, and exhaustive remedy upon which an aggrieved party
can appeal an adverse zoning decision. We also find that the
legislature’s intent in outlining the scope of review and the bases
upon which a court may reverse a governing body’s zoning
decision to be clear.

Bone, 107 Idaho at 847-48, 693 P.2d 1049-50.

The Court reached the same result in Curtis v. City of Ketchum, 111 Idaho 27, 720 P.2d

210 (1986). There, a subdivision applicant missed the deadline for filing a LLUPA appeal and

instead brought an inverse condemnation action against the City. The Court rejected the

collateral action, noting that Curtis’ constitutional arguments could have and should have been

Giltner Dairy v. Jerome County, 145 Idaho 630, 633, 181 P.3d 1238, 1241 (2008) changed the availability of
judicial review for CUPs and final plats. Both were reviewable before and remain reviewable today under LLUPA.
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raised in a timely judicial review under LLUPA. Curtis, 111 Idaho at 32-33, 720 P.2d at 215-
216 (the reference to the former 60-day deadline corresponds to today’s 28-day deadline).

Similarly, this Court held in Regan v. Kootenai County, 140 Idaho 721, 725, 100 P.3d
615, 619 (2004), that the Regans “had improperly bypassed the exclusive source of appeal” by
suing the county for declaratory judgment concerning the interpretation of the county’s land use
ordinance. This Court went on to hold that “[t]he Regans’ failure to exhaust their administrative
remedies deprived the district court of subject matter jurisdiction over their claim for declaratory
relief.” Regan, 140 Idaho at 726, 100 P.3d at 620.

The exclusivity of judicial review also arises in areas of the law besides land use
decisions under LLUPA. In Cobbley v. City of Challis, 143 Idaho 130, 133-34, 139 P.3d 732,
735-36 (2006), this Court held that a petition for judicial review pursuant to Idaho Code
§ 40-208 (the public road statute) is the exclusive means to challenge a county’s decision
concerning the validation of aroad. Citing Bone, this Court reiterated that, when provided,
statutory judicial review proceedings are exclusive remedies.

We are not aware of an Idaho case applying this principle in the context of impact fees,
but courts in other jurisdictions have done so. In Sold, Inc. v. Town of Gorham, 868 A.2d 172
(Maine 2005), the Supreme Judicial Court of Maine considered a declaratory judgment action
brought by developers who had paid impact fees under an allegedly unconstitutional and illegal
ordinance. The Court held that the action was barred by the plaintiffs’ failure to challenge the
city’s approval of their subdivisions, which included the payment of the impact fees as a
condition, within 30 days as provided under state law. “When the time to file an appeal expired,
the conditional approvals, including the impact fee requirements, became final, and were not

subject to challenge.” Sold Inc. at 176 (citation omitted).
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Similarly, in James v. County of Kitsap, 115 P.3d 286 (Wash. 2005), the Washington
Supreme Court addressed claims from developers who sought refunds of impact fees paid during
the time that the county’s ordinances were not in compliance with state law. In James, the
county appealed from a summary judgment that awarded the developers more than three million
dollars in refunds arguing, inter alia, that the developers’ claims were barred by their failure to
challenge the fees within 21 days of when the permits were issued, as required under
Washington’s Land Use Petition Act (“LUPA”). The James Court agreed with the county.
“[W]e find that the imposition of impact fees as a condition on the issuance of a building permit
is a land use decision and is not reviewable unless a party timely challenges that decision within
21 days of its issuance.” James at 292. The Court rejected the developers’ argument that the
superior court had original jurisdiction to hear their claims:

The Developers here were provided, by statute, with
several avenues to challenge the legality of the impact fees
imposed by the County and comply with the procedural
requirements under chapter 82.02 RCW and LUPA. ... However,
rather than complying with either of these procedures provided by
statute, the Developers waited almost three years before
challenging the legality of the impact fees imposed by the County.
The Developers have not complied with the procedures provided
under LUPA and RCW 82.02.070(4) and are barred under LUPA
from challenging the legality of the fees imposed.

James at 293-94. The James court went on to describe the public policy considerations that
supported limiting challenges to land use decisions to the procedures available under the statute.

As we stated in [Chelan County v.] Nykreim, this court has
long recognized the strong public policy evidenced in LUPA,
supporting administrative finality in land use decisions. 146
Wash.2d at 931-32, 52 P.3d 1. The purpose and policy of the law
in establishing definite time limits is to allow property owners to
proceed with assurance in developing their property. Additionally,
and particularly with respect to impact fees, the purpose and policy
of chapter 82.02 RCW in correlation with the procedural
requirements of LUPA ensure that local jurisdictions have timely
notice of potential impact fee challenges. Without notice of these
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challenges, local jurisdictions would be less able to plan and fund
construction of necessary public facilities. Absent enforcement of
the requirements under chapter 82.02 RCW and LUPA, local
jurisdictions would alternatively be faced with delaying necessary
capacity improvements until the three-year statute of limitations
for challenging impact fees had run.

James at 294. Buckskin’s lawsuit is the perfect illustration of why this policy is needed.

Based upon these authorities from Idaho and elsewhere, the rule is indisputable—if a
procedure for judicial review of a decision has been created by the legislature, then that
procedure is the exclusive means to challenge that decision (absent exceptions not applicable
here), and a court does not have subject matter jurisdiction over a collateral attack. Because
judicial review under LLUPA was Buckskin’s exclusive means of challenging the County’s
decisions, the district court lacked subject matter jurisdiction over Buckskin’s civil action.

C. Buckskin may not avoid LLLUPA judicial review by contending that it

is not challenging the approvals themselves, or that this lawsuit is a
challenge to LUDO.

Buckskin may argue that its collateral attack is permissible because it is not challenging
the approvals themselves. Yet a simple review of the Complaint and undisputed facts shows that
the claims arise from, and are a direct challenge to, the decisions made by the County with
regard to the approval of Buckskin’s applications for development.'> The Court cut through a
similar diversionary fog in Curtis, 111 Idaho at 32-33, 720 P.2d at 215-16: “The heart of

appellant’s case is that the city’s application of its zoning ordinances to appellant’s property has

15 Buckskin specifically refers to the condition of approval imposed by the County that required a written
agreement to mitigate traffic impacts. Complaint, § 10, R. Vol. I, p. 3. Buckskin alleges in the Complaint that the
County “illegally required Buckskin to enter into a Capital Contribution Agreement and Road Development
Agreement solely for the purpose of collecting an impact fee.” Complaint, 922, R. Vol. I, p. 5. Further, in the
prayer for relief, Buckskin asks the Court to declare that “Valley County’s use of the Capital Contribution
Agreement and Road Development Agreement as a condition of approval to collect monies from Plaintiffs for their
proportionate share of road improvement costs attributable to traffic generated by their development is a disguised
impact fee and is therefore illegal.” Complaint, R. Vol. 1, p. 6. The staff reports, meeting minutes, and the CUP
itself all reflect that a condition of approval is that the Development Agreements receive approval from the Board of
County Commissioners. Herrick Aff., Exhs. 5,6,7,8,9,10,and 11.
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resulted in a taking of his property by inverse condemnation. ... Appellant’s arguments are
nothing more than a challenge of the city council’s quasi-judicial action denying his subdivision
application. As such, the express provisions of I.C. §§ 67-6519, -6521(d), limit appellant’s
remedy to seeking judicial review of the city council’s action pursuant to 1.C. § 67-5215(b)-(g).”
Nor can Buckskin credibly contend that its lawsuit is really a constitutional challenge to
the Land Use Development Ordinance (“LUDQ”). First, such a claim is not found in the
Complaint. Second, LUDO itself does not mandate (or even address) the fees contemplated
under the CIP and the Development Agreements. Buckskin points to a sentence in the ordinance
containing the words “impact fees.” But the ordinance is talking about something entirely
different. LUDO states: “The Commission may recommend to the Board impact fees as
authorized by Idaho Code Section 31-870 for any PUD proposal.” Appellants’ Brief at 4
(referencing R. Vol. I, p. 298). Idaho Code § 31-870 authorizes the imposition “fees for
services” in which the “fees collected pursuant to this section shall be reasonably related to, but
shall not exceed, the actual cost of the service being rendered.” This describes the ordinary,
garden-variety service fees that, as the Court held in Brewster v. City of Pocatello, 115 Idaho
502, 505, 768 P.2d 765, 768 (1988), fall within the police power and are not illegal taxes. Thus,
the County’s actions challenged by Buckskin were “as applied” actions, not ones mandated by

LUDO'’s reference to “impact fees.” In short, LUDO has nothing to do with this lawsuit.

D. Exceptions to the exhaustion requirement do not apply here.

Buckskin may also seek to hide behind the two exceptions to the requirement of
administrative exhaustion: “(a) when the interests of justice so require, and (b) when the agency
acted outside its authority,” KMST, LLC v. County of Ada, 138 Idaho 577, 583, 67 P.3d 56, 62

(2003). Neither applies here.
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By the way, the law of exhaustion requires litigants to utilize available administrative
remedies before seeking judicial relief. This is codified in the IAPA at Idaho Code § 67-5271.
What we are talking about here is Buckskin’s obligation to utilize judicial remedies under
LLUPA. However, the law of administrative exhaustion is sometimes applied in the context of
failure to pursue available judicial review. E.g., Regan. Accordingly, to be on the safe side, we
address the exceptions here.

)] Exhaustion exception 1: Plaintiffs cannot meet the “interests
of justice” exception.

The “interests of justice” exception requires Buckskin to demonstrate that it will suffer
irreparable harm if exhaustion is required. Park v. Banbury, 143 Idaho 576, 581, 149 P.3d 851,
856 (2006). Buckskin fails this test. Buckskin could have raised these same issues in a timely
petition for judicial review of the County’s actions. Instead, Buckskin waited for years, only
objecting after the money was spent for its benefit and it is too late to reverse course. No public
policy is served by encouraging such delinquent behavior. Likewise, Buckskin’s claims as to
future phases of The Meadows are mooted by Resolution 11-6. Simply put, there is no showing
of any potential irreparable harm and therefore no reason to excuse Buckskin from the
requirement to seek judicial review.

2 Exhaustion exception 2: The “outside the agency’s authority”
exception does not apply.

A review of the cases shows that this exception typically applies only to facial challenges

to ordinances and statutes'®—which this action is not. Even if the “outside the agency’s

' «Our disposition of this case makes it unnecessary for us to address appellant’s constitutional claims.
Exhaustion of administrative remedies is generally required before constitutional claims are raised.” Service
Employees Int’'l Union, Local 6 v. Idaho Dep’t of Health & Welfare, 106 1daho 756, 762, 683 P.2d 404, 410 (1984)
(emphasis supplied). Although the opinion does not say what constitutional claims were raised, the dissent shows
that they involved fact-based, “as applied” equal protection claims, not facial challenges. Likewise, the Court noted
in Palmer v. Bd. of County Comm’rs of Blaine County, 117 1daho 562, 564, 790 P.2d 343, 345 (1990): “This Court
has frequently announced that except in unusual circumstances parties must exhaust their administrative remedies
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authority” exception does apply to “as applied” challenges like this one, however, it does not
matter because the County acted within its planning and zoning authority. This is illustrated by
the decision in American Falls Reservoir Dist. No. 2 v. IDWR, 143 Idaho 862, 872, 154 P.3d
433, 443 (2007)."" Thus, if an agency acts entirely outside its regulatory authority (for instance,
if a county sought to rule on the validity of an applicant’s water rights) then the action could be
challenged without exhaustion. But where the governmental entity has regulatory authority over
the subject matter and the only question is whether it has exercised that authority lawfully, then
exhaustion is required.

The Sold, Inc. court considered this same issue. Maine law recognizes the same
exception to the exhaustion requirement for government actions that are “beyond the jurisdiction
or authority of the administrative body to act.” Sold, Inc., 868 A.2d at 176. In that case, the
court found that the imposition of impact fees as conditions of approval was within the

jurisdiction and authority of the city, even in the face of statutory and constitutional challenges.

before seeking judicial recourse.” No exception applied because “[h]ere, there is no challenge to the validity of
Ordinance 77-5.” This, too, suggests that the exception applies only to facial challenges. Another example is found
in White v. Bannock County Comm rs, 139 Idaho 396, 80 P.3d 332 (2003). In White, the Court rejected an end run
around LLUPA’s judicial review requirements by a neighbor challenging approval of an asphalt plant. Rather than
appeal, White filed suit raising various “as applied” due process challenges. The county sought dismissal for failure
to exhaust. The Court stated: “We also conclude that the recognized exceptions to the exhaustion doctrine do not
apply to the present case where the question of a conditional use permit ‘is one within the zoning authority’s
specialization and when the administrative remedy is as likely as the judicial remedy to provide the wanted relief.””
White, 139 Idaho at 402, 80 P.3d at 338 (citing Fairway Development Co. v. Bannock County, 119 Idaho 121, 124,
804 P.2d 294, 297 (1990)). The obvious conclusion is that when parties to a land use matter wish to challenge an
“as applied” decision of a governing board (as opposed to the ordinance itself) they must first utilize the
administrative procedures including judicial review.

" In American Falls, the Court explained that trying to figure out whether an agency acted outside its
authority is essentially a circular argument (except in those rare cases where the agency had no authority over the
subject matter at all). Thus, a plaintiff may not avoid the exhaustion requirement merely by alleging that the
agency’s action is unlawful and therefore beyond the scope of its authority. That would be circuitous, and
exhaustion would never be required when challenging agency action. Rather, for the exception to apply, the agency
must have acted on a matter entirely outside of its bailiwick. In such cases, no circuitous analysis is required to
determine it acted outside the scope of its authority. The American Falls Court concluded: “Thus, the exception for
when an agency exceeds its authority does not apply unless the CM Rules are facially unconstitutional.” American
Falls, 143 Idaho at 872, 154 P.3d at 443.
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Here, there is no dispute that the Planning Board had
authority to consider, approve, and attach conditions to approvals
of subdivisions. Plaintiffs only challenge one condition of the
subdivision approval as inconsistent with statutory and
constitutional requirements. Such challenges are the essence of
matters that must be brought pursuant to Rule 80B to question
whether the particular action of a municipal administrative agency
is consistent with the requirements of law.

Id. Here, the County had authority to issue CUPs and to impose conditions, so exhaustion is
required and Buckskin’s collateral attack is barred.

II1. BUCKSKIN’S STATE CLAIMS ARE UNTIMELY UNDER IDAHO’S FOUR-YEAR
STATUTE OF LIMITATION.

Even if this Court were to determine that Buckskin was not bound to seek judicial review
within 28 days and could instead bring a collateral challenge to the County’s action, such a claim
would be subject to the statute of limitations. Lawsuits alleging inverse condemnation or other
forms of relief involving an alleged taking are subject to Idaho’s residual four-year statute of
limitations. Idaho Code § 5-224; Harris v. State, ex rel. Kempthorne, 148 Idaho 401, 404, 210
P.3d 86, 89 (2009). The only question is when the clock starts to run. If the cause of action
accrued before December 1, 2005, the state claims are barred.

A. Buckskin’s cause of action accrued and the statute began to run when

it became apparent that Buckskin would be required to contribute
toward road improvements.

Buckskin contends the statute did not begin to run until it wrote a check on December 15,
20035, thus beating the statute by a few days. But the statute was triggered well before that.

This Court has consistently explained that a claim for a regulatory taking accrues and the
statute of limitation runs from “the time that the full extent of the plaintiff’s loss of use and
enjoyment of the property becomes apparent,” that is, when the plaintiff “was fully aware of the

extent to which Canyon County interfered with his full use and enjoyment of the property.”

McCuskey v. Canyon County Comm’rs (“McCuskey I1”), 128 1daho 213,217, 912 P.2d 100, 104
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(1996) (quoting Intermountain West, Inc. v. Boise City, 111 Idaho 878, 880, 728 P.2d 767, 769
(1986) and citing Tibbs v. City of Sandpoint, 100 Idaho 667, 671, 603 P.2d 1001, 1005 (1979)'%)
(emphasis supplied).

In Harris, 147 Idaho at 405, 210 P.3d at 90, this Court ruled that the statute of limitations
on inverse condemnation ran from the day the plaintiffs were compelled to enter into a mineral
lease with the state, not the time they made payments to the state under the lease. “We affirm the
district court’s determination that the full extent of the Harrises’ loss of use and enjoyment of the
property became apparent when they entered into the Mineral Lease. At that point in time, the

impairment constituted a substantial interference with their property interest because they signed

an agreement promising to pay royalties and rents on the sand and gravel. Therefore, the
Harrises are barred from recovering under their inverse condemnation claim by I.C. § 5-224.”
Harris, 147 1daho 405, 210 P.3d 90 (emphasis supplied).

Similarly, this Court has said that the statute begins to run “when the impairment was of

such a degree and kind that substantial interference with Wadsworth’s property interest became

apparent.” Wadsworth v. Idaho Department of Transportation, 128 Idaho 439, 443,915 P.2d 1,
5 (1996) (emphasis supplied).
The County’s alleged substantial interference with Buckskin’s property interests was

apparent at each of the following events:

18 The Tibbs case is often referenced in cases dealing with the statute of limitations and the date of accrual.
The Tibbs Court stated: “The actual date of taking, although not readily susceptible to exact determination, is to be
fixed at the point in time at which the impairment, of such a degree and kind as to constitute a substantial
interference with plaintiffs’ property interest, became apparent.” Tibbs, 100 Idaho at 671, 603 P.2d at 1005.
Curiously, however, the Tibbs case did not involve the statute of limitations. The case was an action for inverse
condemnation involving an expansion of an airport, where the impact on the neighboring property was gradual. The
question in the case was how and when to value the decline in property value. The reference to accrual arose in the
context of fixing the dates for determination of “the difference in the value of the property before and after the
destruction or impairment of the access.” Tibbs, 100 1daho at 670, 603 P.2d at 1004.
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On April 1, 2004, Buckskin filed its application for a CUP, which included as
Appendix C a proposed Development Agreement — The Meadows at West
Mountain (“Proposed Development Agreement™) and a Proposed Capital
Contribution Agreement. The paragraph on “Road Improvements” in the Capital
Contribution Agreement says, “Developer agrees to pay a road impact fee as
established by Valley County. Currently this fee has been set by the Valley
County Engineer at $1,870.00 per equivalent single-family residential unit.”
(Emphasis supplied.) Appendix D to the Application is an “Impact Report.” It
states: “Currently this fee has been set by the County Engineer at $1,870.00 per
equivalent single-family residential unit. Road impact fees may be offset by
developer contribution of right-of-way or in-kind construction.” (Emphasis
supplied.) Herrick Aff., Exh. 3.

On May 17, 2004, the Valley County Planning and Zoning Commission (“P&Z”)
recommended approval of the CUP. The minutes of that meeting recited that Joe
Pachner, speaking for applicant, said: “The traffic report completed by the
Tamarack Resort has been incorporated into the design of this project. The
impact of this project using this roadway is incorporated and they will pay their
proportional impact fees.” Likewise, Pat Dobie, the County Engineer said: “[A]
fee of approximately $1,800 per residential unit will be required to construct the
roads.” Herrick Aff., Exh. 6.

On May 21, 2004, Buckskin submitted a revised application for CUP. It
contained the same proposed agreements as were included in the initial
application on April 1, 2004. Herrick Aff-, Exh. 4.

On June 10, 2004, the P&Z issued Findings and Conclusions recommending
approval of the revised CUP application. The recommendation included this
condition number 12: “The Development Agreement and Capital Contribution
Agreement must receive approval from the Board of County Commissioners.”
Herrick Aff-, Exh. 7.

On July 12, 2004, the Board of County Commissioners voted to approve the
revised CUP. The minutes contain a discussion of Capital Contribution
Agreement and acceptance of the conveyance of right-of-way in lieu of cash.
Herrick Aff., Exh. 10.

On July 14, 2004, Buckskin’s CUP was issued by the P&Z (following approval
by the County). Herrick Aff., Exh. 11.

On the same day, Buckskin signed the Capital Contribution Agreement setting out
the payment requirements (a right-of-way conveyance with a credit for future
phases). Paragraph 2 provided: “Currently this amount has been calculated by
the Valley County Engineer to be $461.00 per average daily vehicle trip generated
by the Project.” As shown on Exhibit B, this equates to $1,844 per lot. Herrick
Aff, Exh. 1. Based on this, the District Court concluded that “the Plaintiffs
certainly knew the essential facts” by this date. R. Vol. III, p. 490.
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e On September 9, 2004, the P&Z approved the final plat for Phase 1. The minutes
state at page 3: “They also discussed the maintenance of private roads, the
dedication of public right of way, and that $1,844 per lot will be paid toward road
maintenance.” Herrick Aff., Exh. 14.

e On October 25, 2004, the Board of County Commissioners approved the final plat
for Phase 1. The County expressly accepted Buckskin’s conveyance of the right-
of-way as provided in the Capital Contribution Agreement.”” Herrick Aff., Exh.
15. This is the date on which the District Court said the statute of limitations ran
‘[a]t the very latest.” R. Vol. IIL, p. 490.

e On September 26, 2005, the parties executed the Road Development Agreement
for Phases 2 and 3. One of the recitals states: “Developer has agreed to
participate in the cost of mitigating these impacts by contributing its proportionate
fair share of the cost of the needed improvements identified in the Agreement and
listed on the attached Exhibit A.” The fee set at $247,096, less the credit from
Phase 1, requiring a cash payment of $232,160. This was based on $1,844 per
single family lot and $1,383 per apartment unit. Herrick Aff., Exh. 2.

Buckskin’s knowledge that it would be required to contribute toward road improvements
is evident in the very application it filed on April 1, 2004, which included a proposal to make
such payments. Indeed, Buckskin has admitted that it included the proposed agreements with its
application because it understood such mitigation was required. Pachner Aff., 1]4-8 (R. Vol. II,
pp- 281-84.). The admission is repeated in Buckskin’s Appellants’ Brief: “The CIP requires that
developers pay a fee . . . . In this case, Buckskin was required to pay an impact fee for each
phase as each phase came up for final plat.” Appellants’ Briefat 6, 13.

If that were not enough, the substantial interference was apparent when the CUP was
issued on July 14, 2004, the same day that Buckskin signed the Capital Contribution Agreement.
Finally, as Judge McLaughlin noted, the substantial interference was apparent, at the very latest,

on October 25, 2004, the day the right-of-way was conveyed to the County. (This conveyance

was made for Phase 1, but carried over for Phases 2 and 3 via a credit.)

' The minutes of the approval at page 2 recite as follows: “accept the dedication of public right-of-way
along Norwood Road and West Roseberry Road; . . . agree that the Development Agreement that is [in] place
covers off-site road improvement costs for this phase; . .. .” Herrick Aff., Exh. 15.
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In this case, the amount of the payment per unit set in the Development Agreements
signed by the parties was the same as called for in Buckskin’s original application on April 1,
2004. But even if that were not the case, it would make no difference. The statute runs even
though plaintiff does not know “the full extent of his damages.” McCuskey II, 128 Idaho at 217,
912 P.2d at 104. Indeed, in Rueth v. State, 103 Idaho 74, 79, 644 P.2d 1333, 1338 (1982), the
Court said the statute ran on the date of a meeting between the parties at which time there was
“recognition of the severity of the problem.” R. Vol. II1, p. 490.

The fact that payment for Phases 2 and 3 occurred after December 1, 2005 (less than four
years before the Complaint was filed) does not change that fact that the impairment of
Buckskin’s property was apparent long before that. Buckskin’s insistence that the statute does
not begin to run until payment is made cannot be reconciled, for example, with Harris, 147
Idaho at 405, 210 P.3d at 90, in which this Court ruled that the statute of limitations on inverse
condemnation ran from the day the plaintiffs were compelled to enter into a mineral lease with
the state, not the time they made payments to the state under the lease.

Given this clear and unwavering line of authority, it is perplexing why Buckskin would
make a statement like this: “Merely being aware that a taking of one’s property is imminent
does not rise to the level of ‘substantial interference’ nor is it sufficient to start the clock on the
statute of limitations.” Appellants’ Brief at 15. The opposite is true.

B. Buckskin’s cause of action arose simultaneously as to all claims and
all phases of the project.

Buckskin insists that “each payment should have been considered a separate taking with
separate accrual dates.” Appellants’ Brief at 12. It says the District Court’s rejection of this
assertion “is in error because it flies in the face of the doctrine of ripeness.” Appellants’ Brief at

14. Here is the problem that Buckskin perceives: “When the impact fees were paid on Phase 1
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no other payments were made and therefore no other takings had occurred. Had Buckskin sued
for ‘just compensation’ for all future fees it had yet to pay, that lawsuit would have been
dismissed because the claims would not have been ripe.” Appellants’ Brief at 14.

This argument goes nowhere. First, Buckskin is not suing, even now, for reimbursement
(i.e., inverse condemnation) as to future fees it has yet to pay. That would be absurd. Instead, it
is suing, quite sensibly, for reimbursement as to past fees and a declaration that it is not required
to pay additional fees in the future.

This is how it always works in exaction cases. Exaction cases are different than physical
takings. In a physical taking, the plaintiff cannot stop the taking from occurring. Governments
have the right to take property for public purposes. Accordingly, the plaintiff must wait until the
property is taken and then seek just compensation. But when the exaction is illegal (e.g., where a
condition of approval is that the plaintiff is required to pay an allegedly illegal tax), the plaintiff
can sue at once to stop the exaction before it happens. (This is one reason the accrual date for
physical takings is different.)

In Buckskin’s case, payments have been made on three phases, but not for the remaining
phases. Buckskin is free to plead its request for backward-looking relief and forward-looking
relief as separate “claims” if it likes. But that does not change the fact that these “claims” are
joined at the hip. Both “claims” arise out of the same CUP and the same alleged constitutional
vice—the imposition of illegal taxes. Accordingly, they became ripe (and therefore accrued) at
the same time.

Apparently Buckskin believes that its request for declaratory relief as to future fees was
ripe in 2009 when it filed this lawsuit. But if it was ripe in 2009, then it must have been ripe all

along. Nothing changed since 2004 to make it more ripe in 2009. (If anything, it is less ripe due
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to Resolution 11-6.) The fact is, this suit was ripe when Buckskin submitted its application
and/or received the CUP and executed the Development Agreements. It should have been filed
within four years of that (if not within 28 days of CUP issuance).

There are, by the way, occasions when a facial taking challenge can be mounted even
before an application for development is filed. Such was the case with Mountain Central Bd. of
Realtors, Inc. v. City of McCall, Case No. CV 2006-490-C (Idaho, Fourth Judicial Dist., Feb. 19,
2008) (reproduced in Appendix B). This case was filed by a group of affected realtors and
developers before any of them had any particular project in play. They had to show that they had
standing, of course, and that was an issue. But once standing is established, lawsuits such as
Mountain Central based on a facial challenge to an unconstitutional ordinance are certainly ripe.
This reference to Mountain Central should not be misunderstood as a suggestion that suit
necessarily must be filed the moment an illegal ordinance is enacted. This is the “absurd result”
that Buckskin warns of in Appellants’ Brief at 36. But it will not occur. In order to establish
standing and to meet other threshold requirements, a plaintiff must establish that the ordinance
affects its property or legal interests in some concrete way resulting in particularized injury.
Martin v. Camas County ex rel. Bd. of Comm 'rs., 150 Idaho 508, 512-13, 248 P.3d 1243, 1247-
48 (2011). In Buckskin’s case, there was no facially unconstitutional ordinance, and Buckskin’s

injury occurred on April 1, 2004, July 14, 2004, or “at the latest” October 25, 2004.%°

? The Mountain Central case is different from the case at bar because it was a facial challenge. Despite
what Buckskin says, this case is an as applied challenge. The County may have had a practice of conditioning
approvals to require road fees, but that practice was not driven by or even authorized by ordinance. The CIP was not
adopted by ordinance, and LUDQ’s reference to “impact fees” was limited to lawful, statutorily authorized user fees.
(See discussion in section V.B at page 35). While the Mountain Central case arose in a different context, we
mention it here simply to show the plain error in Buckskin's assertion that a case challenging impact fees cannot be
ripe until payment is made on each phase.
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C. The Court should not depart from precedent and apply a different
accrual standard.

Buckskin argues that the Court should depart from precedent because public policy
considerations favor a finding of separate accrual dates for each phase. Buckskin makes much of
the fact that the County updated its cost calculation for road improvements subsequent to the first
two Development Agreements. This is of no legal consequence, because it does not alter the fact
that it was apparent from the outset that Buckskin would have to pay something. Moreover, the
change in payment is moot, because of Resolution 11-6. Nor is there any basis for Buckskin’s
contention that the County could raise the fees based on its “whim” (Opening Brief at 21). The
CUP and the agreements between the County and Buckskin are all premised on the CIP, which is
a highly technical, structured, and constrained approach to fee calculation upon which CUP
holders are entitled to rely. Buckskin could challenge any future final plat in the event the
County tried to impose a requirement inconsistent with the CIP framework (or with Resolution
11-6). In any event, the change in fees was no surprise to Buckskin. As noted in the bullet
points above in section III.A, Buckskin’s own proposed agreement and the Development
Agreements it ultimately signed each contained a statement as to how the fee is “currently” set—
thus reflecting recognition that it could change. Everyone understood that the CIP was intended
as an ongoing, iterative process in which the status of infrastructure needs would be periodically
reviewed and the formula recalibrated reflecting the latest data.

As for public policy, the Legislature has expressed its view of public policy by enacting
the statutes of limitation (as well as time limits on judicial review). The public policy reflected
in that legislation, and in the Court’s interpretation of those statutes, is a sensible one. This is

particularly so here where the local government has made substantial investments of resources.
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If reimbursements are ordered years after the fact, plaintiffs may receive something for nothing
while shifting the cost of their development to the taxpayer.

Next Buckskin urges the Court to scrap decades of settled law and adopt the “project
completion rule” from physical takings cases. Buckskin has switched course on appeal. Before
the District Court, Buckskin took the remarkable position that this is a physical taking case.
Plaintiffs’ Memorandum in Opposition to Defendant’s Motion for Summary Judgment at 34. R.
Vol. I, p. 110. It has wisely abandoned that position on appeal, but nonetheless urges the Court
to change the law so that it may take advantage of the rules applicable to physical takings.

In C & G, Inc. v. Canyon Highway Dist. No. 4, 139 1daho 140, 143-44, 75 P.3d 194, 197-
98 (2003), this Court explained the simple policy reason for adopting the project completion
rule: “[T]he property owner was justified in waiting until the project was completed before
bringing suit for damages because until completion, there was no reliable method to determine
the extent of the damages.” Obviously, that policy rule has no applicability here. Plaintiffs
certainly knew what their alleged “damages” were when they signed the Development
Agreements. Moreover, given that courts have the power to enjoin an unlawful exaction before
payment is made, there is no sense in waiting.

D. Cases from other jurisdictions concerning payment of fees or taxes
are inapposite.

In support of its argument that its claims for refunds of the fees paid under the
Development Agreements did not accrue until such time as Buckskin actually tendered the funds
to the County, Buckskin discusses several cases from other jurisdictions in which the courts

ruled that the plaintiffs’ claims accrued on the date that payment was made. These cases are
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unremarkable and inapplicable here.?! The County recognizes that many claims arising from the
payment of allegedly unlawful taxes and fees accrue, for statute of limitations purposes, on the
date that the money is paid to the government. Buckskin stubbornly refuses to grasp that the
distinction between its claim and those cases is the date upon which the impairment became
apparent.

IV.  BUCKSKIN’S ACTION WAS VOLUNTARY WITHIN THE MEANING OF KMST.

The KMST case applied Williamson County in ruling that ACHD’s action could not be
challenged under § 1983 because its decision was not a “final decision.” This Court then went
on to say that even if ACHD’s recommendation had been a final decision, it would not have
constituted a taking because the dedication wés voluntary. In a pre-application meeting, ACHD
staff advised KMST that staff would recommend a requirement of a road dedication. In order to
move things along, KMST agreed to the dedication and included it in its application. This
proved fatal to KMST’s taking claim.

KMST representatives included the construction and dedication of
Bird Street in the application because they were concerned that

failing to do so would delay closing on the property and
development of the property. KMST’s property was not taken. It

*! In both Sundance Homes, Inc. v. County of DuPage, 746 N.E.2d 254 (Ill. 2001) and Venture Coal Sales
Company v. U.S., 370 F.3d 1102 (Fed. Cir. 2004), the courts rejected plaintiffs’ argument that the statute of
limitations did not begin to run until there was a court decision declaring the fee or tax to be illegal. That is
consistent with the holding in BHA II. In all three cases, the payments were actually made well beyond the
applicable statute of limitations and there was simply no need to analyze whether the claim accrued any earlier.

Furthermore, all three of those cases, as well as Lowenberg v. Dallas, 168 S.W.3d 800 (Tex. 2005), Paul v.
City of Woonsocket, 745 A.2d 169 (R.1. 2000), and Howard Jarvis Taxpayers Ass 'n v. City of La Habra, 23 P.3d
601 (Cal. 2001), involved fees or taxes imposed via ordinance instead of a condition of approval of a land use
permit. As a result, in those cases there was no administrative process, no application of the ordinance, and no other
government action until such time as the fee or tax was actually paid. In the instant case, the impairment upon
Buckskin’s property interest became apparent when the requirement to enter into the Development Agreements
(which Buckskin knew included contributions for road improvements) was imposed by the County.

The Howard Jarvis court distinguished a case nearly identical to this appeal, Ponderosa Homes, Inc. v. City
of San Ramon, 29 Cal. Rptr. 2d 26 (Ct. App. 2001), which involved a challenge to a traffic mitigation fee imposed in
connection with the approval of a subdivision. In Ponderosa, the claim accrued (both for purposes of the state
statute of limitations and § 1983) when the fee was imposed rather than when it was paid, which was when the
development was conditionally approved by the city. The same result obtains here-—Buckskin’s claim accrued
when the impairment became apparent, which occurred more than four years prior to the filing of its action.
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voluntarily decided to dedicate the road to the public in order to
speed approval of its development. Having done so, it cannot now
claim that its property was “taken.”

KMST, 138 Idaho at 582, 67 P.3d at 61 (emphasis supplied) (internal quotations identifying
district court’s language omitted). This language is significant because it shows that a
developer’s action may be “voluntary” even when motivated by a desire to speed the processing
of its application. In other words, the Court was not talking about altruism. Rather, it spoke of
voluntary action in the sense of a calculated decision by the applicant to take the simplest path
forward even when that means paying money.

Buckskin’s situation is indistinguishable from KMST’s. Perhaps the developers of The
Meadows were not pleased with the idea of paying for road improvements benefiting their
property, but they did not say so and they certainly did not challenge the County’s authority to
require such mitigation. One way or another, the County was responsible for ensuring that
adequate infrastructure would be in place to support the new development. Buckskin could have
simply waited until the County was able to raise the funds to build that infrastructure. Instead, in
order to speed the project forward, Buckskin elected to make contributions to the County
reflecting the project’s proportionate share of the costs of the improvements. Having so elected,
Buckskin cannot now be heard to complain that the payments they agreed to make were illegal
taxes. This was the holding of the Idaho Supreme Court in KMST.

Buckskin attempts to distinguish its actions from those of the developers in KMST by
claiming that they believed that the County’s ordinance (LUDO) mandated the Development
Agreements, and that County officials told them that road impact mitigation would be required.

R.Vol. [, p. 104. But that is no different from the situation in KMS7. In that case, the developer
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agreed to the road dedication because he was told by ACHD staff that it would be recommended
as a requirement. KMST, 138 Idaho at 579, 67 P.3d at 58.2

Buckskin’s actions were plainly voluntary in this sense. Buckskin included an express
offer of mitigation contributions in its application and then agreed to slightly modified terms in
the Development Agreements. The terms of the Development Agreements are unambiguous.
They are plainly entitled “AGREEMENTS” and provide that the developer “agrees” to
participate in the cost of improving the roads near the proposed development.”® Regardless of
what discussions may or may not have taken place with County staff * and regardless of
Buckskin’s understandings and assumptions, if it were not true that the developer was voluntarily
agreeing to help pay for the improvement of the roads, then Buckskin should not have signed

documents saying that it agreed.”

22 Buckskin also claims that in 2004 it was “mislead [sic] into believing that Valley County could collect an
impact fee” by the LUDO Appellants’ Brief at 20. Buckskin then quotes a statement from a Valley County
Commissioner in 2009 expressing concern over the legality of the road development agreements. These arguments
are specious. The LUDO plainly does not mandate contributions toward road improvements, and any debate
regarding the legality of the County’s actions in 2009 only demonstrates the County’s good faith efforts to address
this issue.

3 The Capital Contribution Agreement signed by Buckskin on July 14, 2004 contains this recital on page
1: “Developer has agreed to participate in the cost of mitigating these impacts by contributing its proportionate fair
share of the cost of the needed improvements . . . .” Herrick Aff., Exh. 1. The Proposed Development Agreement
states at 9 2.18 at page 4: “Development of the Property pursuant to this Development Agreement will also result in
significant benefits to Developer . .. .”, at §2.19 at page 4: “Developer and the County have cooperated in the
preparation of this Development Agreement . . . .”, and at 9 2.20 at page 4: “The parties desire to enter into this
Development Agreement . . . .” Herrick Aff., Exh. 3, Appendix C to the Application.

¥ To the extent that Buckskin contends that entering into the Development Agreements was involuntary
because of alleged statements by County staff, this argument is without merit. Idaho case law and the County’s
LUDO are clear that only the Board of County Commissioners has authority to make a final decision on such
matters. These facts are identical to the situation in KMST.

23 The recognition in KMST that voluntary actions do not give rise to takings is not undercut by the Court’s
holding in BHA I, which held that plaintiffs are not required to pay under protest as a prerequisite to challenging an
unlawful tax. The BHA I case involved a transfer fee charged by the City of Boise on liquor licenses. The Court
ruled in a prior case, BHA Investments, Inc. v. City of Boise (“BHA I”), 138 Idaho 356, 357-58, 63 P.3d 482, 483-84
(2004), that the City had no regulatory authority whatsoever with respect to the transfer of liquor licenses. Only the
State has such authority. Id. BHA Il involved two consolidated cases—the original BHA [ case following remand
and a different case. In BHA II, the district court dismissed a claim by a different set of plaintiffs because they had
not paid the fee under protest. This was based on an old line of cases (e.g., Walker v. Wedgwood, 64 1daho 285, 130
P.2d 856 (1942)) holding that plaintiffs must pay taxes under protest to preserve the right to request a refund. The
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V. BUCKSKIN’S REQUEST FOR A DECLARATORY JUDGMENT WAS PROPERLY DENIED.

A. The claim for declaratory action is no different from the claim for
inverse condemnation and accrued at the same time

Buckskin believes that even if its inverse condemnation claim is barred as untimely, its
request for declaratory judgment on the same subj ect somehow survives. Buckskin says: “The
district court’s ruling either ignores Count I of Buckskin’s Complaint or it subsumes Buckskin’s
illegal fee or tax claim within its inverse condemnation claim, and assigns to the illegal fee or tax
claim the same standard for accrual as for inverse condemnation.” Appellants’ Brief at 29. That
is exactly what the District Court did, and exactly what it should have done. Buckskin’s
assertion that its request for declaratory relief is “wholly separate,” Appellants’ Brief at 29, from
its inverse condemnation claim is simply wrong. They are one and the same. Its assertion that it
“pleaded a claim for illegal fee or tax as an alternative to its inverse condemnation claim,”
Appellants’ Brief at 30, makes no sense. If there has been a taking, the one and only reason is
that the contribution toward road improvements was an illegal tax. The “taking” and the “tax”
claims are one and the same. (See footnote 2 at page 7.)

An inverse “condemnation action” is nothing more than a handy description for this type
of takings claim. As the U.S. Supreme Court explained:

The phrase “inverse condemnation” appears to be one that was
coined simply as a shorthand description of the manner in whicha

landowner recovers just compensation for a taking of his property
when condemnation proceedings have not been instituted. ... The

Supreme Court reversed the district court on that point, ruling that the requirement that taxes be paid under protest
applies to lawful taxes, and is inapplicable in cases involving unlawful taxes. BHA II, 141 Idaho at 176, 108 P.3d at
323. Inessence, the City of Boise tried to pull a fast one by saying, in essence, “OK, if our liquor license transfer
fee is really a tax as you claim, you should have paid it under protest.” The Court did not buy it. The inapplicability
of BHA II is reflected in the fact that, in KMST, the Court noted one of the reasons that it was clear that plaintiff’s
action was voluntary was because they did not pay the impact fees under protest. ““[Plaintiff] did not request an
individual assessment of the amount of its impact fees; it did not appeal the calculation of the fees; and it did not pay
the fees assessed under protest. It simply paid the impact fees in the amount initially calculated.” KMST, 138 ldaho
at 583, 67 P.3d at 62 (emphasis supplied).
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phrase “inverse condemnation,” as a common understanding of
that phrase would suggest, simply describes an action that is the
“inverse” or “reverse” of a condemnation proceeding.

United States v. Clarke, 445 U.S. 253, 255-57 (1980). Asking for declaratory relief in addition
to seeking recovery of money paid is simply a belt and suspenders form of pleading. They are
not separate causes of action. If no property has yet been taken, then the relief would come
solely in the form of a declaratory judgment or perhaps an injunction. Whether you call this
“inverse condemnation” or a “duck” or a “goose” makes no difference. They all arise out of the
same facts and legal principles—the assertion the property has been taken or is about to be taken.

This Court has noted on more than one occasion that “[a]n inverse condemnation action
cannot be maintained unless an actual taking of private property is established.” Covington v.
Jefferson County, 137 Idaho 777, 780, 53 P.3d 828, 831 (2002). That may be, but in the case of
an allegedly unlawful exaction, the cause of action arises as soon as it becomes apparent that the
exaction will be imposed. Unlike physical takings, there is no need to wait for the money to be
paid and then seek a recovery. This is not a situation where the government has the authority to
take a person’s property, and it is simply a question of paying for it. Here, Buckskin’s allegation
is that the government had no authority at all to demand payments for road improvements. If
that is the case, it was a per se taking from the moment the County made clear that such payment
would be required as a condition of development. Indeed, this is why the district court declared
the City of McCall’s impact fee ordinance invalid in Mountain Central.

Buckskin cites the case of Intermountain West, Inc. v. City of Boise, 111 Idaho 878, 728
P.2d 767 (1986) (whose facts are more fully explained in the prior case of Boise City v. Blaser,
98 Idaho 789, 572 P.2d 892 (1977)), noting that the Court evaluated two different accrual dates
for two claims. That is because there were two distinct claims. One was a tort claim based on

the City’s failure to recognize that the developer was entitled to rely on a prior zoning certificate
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obtained from Ada County before the land was annexed. The second was a claim based on the

subsequent downzoning by the City after the annexation alleging that the downzone was so
severe as to constitute a regulatory taking. These are two entirely different governmental actions
by different governmental entities giving rise to two distinct causes of action. The case bears no
resemblance to the single CUP issued to Buckskin by the County.

B. If the declaratory judgment claim is not otherwise barred, it is mooted
by Resolution 11-6.

As the District Court found, whatever right the County may have had under the CUP to
require road improvement payments for future phases was given away by the County when it
adopted Resolution 11-6. Buckskin notes that this was a resolution and not an ordinance.
Appropriately so. The CIP was not adopted by ordinance, it was not mandated by ordinance, and
no ordinance is required to abandon it. The resolution may not have the force and effect of a
law, and the County, presumably, could change it prospectively as to others. Nonetheless, the
resolution constitutes an unequivocal and binding waiver as to Buckskin. The County would
have no problem with the Court saying so in its opinion. Were the County to act inconsistently
with the assurances provided in the resolution, Buckskin could challenge such action under
LLUPA by appealing the final plat for future phases.

Buckskin insists that the threat of impact fees is still upon it because of the language it
quotes from the County’s zoning ordinance, LUDO. This misrepresents the plain meaning of
that ordinance. See discussion in section II.C beginning on page 17. Despite having the words
“impact fee”” appear in the ordinance, LUDO’s reference to Idaho Code § 31-870 makes it clear
that there is nothing even arguably improper in the ordinance.

C. If the declaratory judgment claim is not time-barred or moot, it is not
yet ripe.

Buckskin complains that Resolution 11-6 reserves the County’s right to take into account
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its authority and obligation to consider the availability of adequate public services in considering
new applications for land developments. Rightly so, but in Buckskin’s case the CUP has already
been issued and the roads have now been built. Consequently, it difficult to see how anything
further could be required of Buckskin.?® Nevertheless, Buckskin complains that “it is highly
questionable what, exactly, will be the subject of any such development agreement aside from
the payment of road impact fees.” Appellants’ Brief at 26. If that is so, it only demonstrates that
any claim based on future action by the County is not yet ripe. In the event that the County were
to insist on new exactions beyond its power, Buckskin would have a new, ripe, and timely claim
to make at that time. The law of ripeness makes clear that the Court should not entertain this
claim until facts develop showing that harm will be suffered.?’

VI COUNTIES HAVE AUTHORITY TO ENTER INTO DEVELOPMENT AGREEMENTS
OUTSIDE OF SECTION 67-6511A.

Buckskin raises an argument for the first time in its briefing on appeal that the County
lacked the authority to enter into the Development Agreements with Buckskin because Idaho
Code § 67-6511A provides the exclusive authority to enter into such agreements and it is limited
to agreements associated with rezoning actions. The simple answer is that section 67-6511A is
not the sole authority for local governments to enter into agreements respecting developments.

Development agreements have been around for a long time and are critical to implementing land

% In another recent instance involving similar facts and a different developer, the County approved a new
phase with no development agreement at all in light of Resolution 11-6. This is too recent to be in the record, but
undersigned counsel represents this as true, and opposing counsel—who represents the developer—also knows it to
be true. We do not offer this observation as evidence, but merely illustrative of the fact that there is no telling what
may unfold, and that Buckskin is in no position today to claim harm is inevitable. Buckskin’s statement that
“Resolution 11-6 essentially states that payment of such fees will be required for approval of any application due to
alleged impacts of the development,” Appellants’ Brief at 26, is simply not true, as the resolution shows.

%’ Buckskin, by the way, makes a fair point in observing that if the County were to enact an IDIFA-
complaint ordinance, it may not apply that ordinance retroactively to previously filed applications for development.
The County has been so advised by its counsel, and there is no need for the Court to assume at this point that the
County will attempt to apply any future ordinance unlawfully. If and when that were ever to occur, affected parties
would have an opportunity to challenge it.

RESPONDENT/CROSS-APPELLANT’S BRIEF Page 36
1332095_34, 10915-9



use policy. For example, the development agreement in Sprenger, Grubb & Associates v. Hailey
(“Sprenger Grubb 1), 127 Idaho 576, 578-79, 903 P.2d 741, 743-44 (1995) had been in place
since 1973. The practical reality is that development agreements are used by local governments
and developers extensively throughout the State in virtually all contexts of land use entitlements.
Buckskin’s suggestion that the Legislature’s recognition of development agreements in the
context of rezones thereby prohibits development agreements in any other context would turn the
world of land use planning upside down.

In any event, this issue is raised too late. Buckskin never raised the issue with the
County. It does not appear in the Complaint or the Notice of Appeal. 1t was not briefed below.
And it should not be considered by the Court. “[I]ssues not raised below but raised for the first
time on appeal will not be considered or reviewed.” Whitted v. Canyon County Bd. of Commrs,
137 Idaho 118, 122, 44 P.3d 1173, 1177 (2002).

VII. BUCKSKIN’S CLAIMS ARE NOT CONTRACT CLAIMS AND ARE NOT SUBJECT TO
THE FIVE-YEAR STATUTE OF LIMITATIONS.

Buckskin tries to avoid application of the four-year limitations period by arguing that
Count 1 of its Complaint sounds in contract and is therefore subject to the five-year statute of
limitations in Idaho Code § 5-216. The allegations in the Complaint belie this assertion.

Nothing in Count 1 (or any other count) sounds in contract. Count 1 is entitled
“Declaratory Relief — Violation of State Law and State and Federal Constitutions.” Paragraph 18
complains about the County’s “practice” of imposing fees on developers. Paragraph 19
complains that the County has not complied with IDIFA and that money collected “amounts to
an unauthorized tax.” Paragraph 20 also complains that monies collected “constitute an

unauthorized tax.” Paragraph 21 complains that because of these violations, the County cannot

force “developers to pay monies under the guise of a Road Development Agreement and/or
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Capital Contribution Agreement.” In other words, Buckskin’s contention is the County’s actions
are illegal in spite of the contracts, not because of the contracts. Moreover, none of the prayers
for relief involve either damages for breach or any request for invalidation of the agreements.

In sum, ignoring the words of its own Complaint, Buckskin now contends that Count 1
seeks declaratory relief that the development agreements are illegal and void.?® This is simply
not so. Buckskin’s contract theory is plainly an afterthought—an effort to re-cast the Complaint
in a way that was never intended solely to gain extra time under the statute of limitations.

The District Court properly rejected such semantic gamesmanship and looked to the
nature of this case—which is plainly a takings case. It was on firm ground. “In determining the
nature of the actions for limitations purposes, it is the substance or gravamen of the action, rather
than the form of the pleading, that controls. In other words, in determining which statute of
limitations governs an action, the court looks to the reality and essence of the action, and not to
its name.” 51 Am. Jur 2d Application of Statutes of Limitation § 91 (2000).”° Thus, the District
Court was correct in declining to apply the five-year statute because “this is simply not an action
based on a contract. It is an action based on inverse condemnation.” Memorandum Decision (1)
Plaintiffs’ Motion for Partial Summary Judgment (2) Defendant’s Motion for Entry of Judgment,
(3) Plaintiffs’ Motion for Reconsideration/Amendment (4) Plaintiffs’ Motion To Disallow Costs
and Attorney Fees at 5 (R. Vol. II1, p. 581).

Buckskin concedes that it has not pled breach of contract, but insists the statute is not

% Buckskin similarly mischaracterized its Count 1 in its Memorandum in Support of Plaintiffs’ Motion for
Reconsideration/Amendment at 6 (R. Vol. 11, p. 520). This error was pointed out to Buckskin, yet Buckskin persists
in it before this Court.

? Another example of the need to look past the plaintiff's characterization of the case to its true basis is
found in City of McCall v. Buxton, 146 Idaho 656, 201 P.3d 629 (2009). In that case, the City sued its attorneys for
malpractice. It also included a claim for unjust enrichment, seeking return of the money paid to its attorneys. The
District Court dismissed the latter claim, stating, “Although styled as a claim of unjust enrichment, Count Six is
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limited to breach of contract. Yet it points the Court to not a single case supporting this
conclusion. What case law is out there does not support its position. The Idaho Court of
Appeals provided this helpful summary in 2008:
Pursuant to I.C. § 5-216, an action upon any contract, obligation or
liability founded upon an instrument in writing must be filed

within five years. A cause of action for breach of contract accrues
upon breach for limitations purposes.

Cuevas v. Barraza, 146 1daho 511, 198 P.3d 740 (Ct. App. 2008) (emphasis supplied). This is
consistent with the black letter law on the subject:

The statute of limitations begins to run in civil actions on
contracts from the time the right of action accrues. This is usually
the time the agreement is breached, rather than the time the actual
damages are sustained as a consequence of the breach.

51 Am. Jur. 2d Limitation of Actions § 160 (2000) (emphasis supplied).

Buckskin’s position is further weakened by the fact that it is alleging that there was no
valid contract. In Thompson v. Ebbert, 144 1daho 315, 318, 160 P.3d 754, 757 (2007), the Court
found that the contract statute of limitations was inapplicable because the contract at issue was
void ab initio. In other words, if Buckskin’s theory of the case is that there was no valid
contract, this is not an action “upon a contract.” Instead, this is an action based on alleged
constitutional and statutory violations, and is therefore subject to the four-year statute.

Buckskin seems to believe that if a case’s facts involve a contract, the lawsuit must be a
suit “upon a contract.” Not so. For example, the case of Mason v. Tucker and Assoc., 125 1daho
429, 871 P.2d 846 (Ct. App. 1994), involved a single transaction (a court reporter’s failure to
prepare an accurate transcript) and various claims based on that event: § 1983, fraud,

negligence, tortuous interference, and breach of contract. The Court carefully applied a different

clearly premised upon legal malpractice.” Buxton, 146 Idaho at 663, 201 P.3d at 636. The Idaho Supreme Court
upheld that portion of the District Court’s decision.
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statute of limitations to each claim, applying the contract statute of limitations only to the claim
for breach of contract. The fact that a contract governed the entire action of the court reporter
did not turn the rest of the case into a case “upon a contract.”

An analogy might illustrate. If someone made a contract to kill another person and then
did so, the resulting homicide could give rise to a criminal prosecution and a wrongful death
action—but not a suit “upon a contract.” The problem with the killing is not that the contract
was breached, but that it was carried out. In the case at bar, Buckskin’s contention that this is a
case “upon a contract” is no less misplaced.

Even if the Court were to find the five-year statute applicable, this does not buy enough
time to save Buckskin’s lawsuit. The cutoff date for the five-year statute is December 1, 2004.
As detailed in Appendix A, numerous triggering events occurred prior to that date.

VIII. THE COUNTY’S ORDINANCE WAS AUTHORIZED BY SECTION 67-6412 AND IS
THEREFORE NOT AN ILLEGAL TAX.

As the County noted in its trial brief, “Plaintiffs’ lawsuit also fails on the merits.” Valley
County’s Brief in Support of Motion for Summary Judgment at 1 (R. Vol. I, p. 42). As noted
above, however, the question of whether the subject road payments constitute an illegal tax has
never been presented. If reached, however, Buckskin’s claim fails on the merits.

Buckskin’s lawsuit is based on the well-settled principle that Idaho is a Dillon’s Rule
state. Caesar v. State, 101 Idaho 158, 160, 610 P.2d 517, 519 (1980). Accordingly, the power to
tax (found in Idaho Const. art. VII, § 6) is separate from the police power, is not self-executing,
and must be expressly conferred by the Legislature. Idaho Building Contractors Ass’'nv. City of
Coeur d’'Alene (“IBCA”), 126 1daho 740, 890 P.2d 326 (1995); Brewster v. City of Pocatello,

115 Idaho 502, 768 P.2d 765 (1988). If there is no express authorization, then the courts must
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determine whether the regulatory exaction is a legitimate fee or an illegal tax. If there is an
express authorization, then it is constitutionally permissible no matter what it is called.*

One instance in which the Legislature has granted the power to tax is IDIFA. IDIFA
authorizes local governments, if they so elect, to enact ordinances for the imposition of
development impact fees on new developments. IDIFA contains no mandate to do so, however.
The statute is complex and technical, and relatively few Idaho governments have undertaken the
expense of enacting an IDIFA-compliant ordinance.

The absence of an IDIFA-compliant ordinance is determinative of nothing, because not
all obligations imposed on developers outside of IDIFA are illegal taxes. Notably, LLUPA
expressly authorizes local governments to impose conditions on developers seeking a CUP.*!
One type of expressly authorized condition is one “[r]equiring the provision for on-site or off-site
public facilities or services.” Idaho Code § 67-65 12(d)(6).32 That, of course, is exactly what
Valley County did in the condition it imposed on Buckskin and other developers.

In other words, Idaho Code § 67-6512(d)(6) is the express authorization that turns what
might otherwise be an illegal tax into a permissible conditional requirement, thus meeting the

constitutional standard articulated in /BCA and Brewster. In essence, Idaho Code

% Buckskin’s repeated references to IDIFA suggest that it may misperceive this as a statutory rather than
constitutional issue. But it is not IDIF A that causes some impact fees to be illegal taxes. If they are illegal, they
would be illegal even if IDIFA did not exist. The thing that makes them illegal, if they are illegal, is the non-self-
executing nature of the grant of taxation authority in Idaho’s Constitution. To put it differently, IDIFA does not
occupy the field for establishing legal taxes. There are numerous examples of legal taxes that are not imposed
pursuant to IDIFA, e.g., ad valorem taxes.

3! The terms “conditional use permit” and “special use permit” are synonymous under LLUPA. Idaho
Code § 67-6512(a).

*2 Another type of condition expressly authorized by the Legislature is this: “Requiring mitigation of
effects of the proposed development upon service delivery by any political subdivision, including school districts,
providing services within the planned jurisdiction.” Idaho Code § 67-6512(d)(8). In addition, governments may
impose fees for services. Idaho Code §§ 31-870 and 63-1311. All of these things may be done without enacting an
ordinance pursuant to IDIFA.
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§ 67-6512(d)(6) is a mini-IDIFA of very limited scope.”

This makes sense. Local governments have a responsibility to ensure that development
does not proceed in the absence of adequate public facilities and services. Indeed, this is
fundamental to the land use planning process. As noted above, governments have the discretion
to deny or delay development approvals where there is inadequate infrastructure to support them.
Idaho Code §§ 67-6512(a), 67-6512(d)(2). Rather than bar all new development until funds for
infrastructure become available from general revenues, grants, or otherwise, section 67-6512
provides another option. It allows the local government to condition the development in a way
that allows that infrastructure to be provided by the developer.

This is nothing new. Section 67-6512 predates IDIFA (which was enacted in 1992) and
dates back to the enactment of LLUPA in 1975. Nothing in IDIFA overrides this authority. One
might ask, however, if this authority predates IDIFA, why did the Legislature enact IDIFA? The
answer is simple. Section 67-6512 is very narrow. It is available only to developers who
approach the city or county seeking a CUP. IDIFA is far broader, authorizing local governments
to impose impact fees on anyone who subdivides property, pulls a building permit, or does
anything else requiring approval.

When the Legislature enacted IDIF A, it was cognizant of LLUPA and took steps, where

it deemed appropriate, to ensure that governments did not use their LLUPA powers to sidestep

IDIFA. It amended LLUPA’s provision dealing with subdivision to say: “Fees established for
purposes of mitigating the financial impact of development must comply with the provisions of

chapter 82, title 67, Idaho Code [IDIFA].” Idaho Code § 67-6513. In contrast, it did not amend

3 Because section 67-6512 is limited to “public facilities and services,” it would not save the affordable
housing ordinances overturned by districts courts in Mountain Central Bd. of Realtors, Inc. v. City of McCall, Case
No. CV 2006-490-C (Idaho, Fourth Judicial Dist., Feb. 19, 2008) (reproduced in Appendix B) and Schaefer v. City
of Sun Valley, Case No. CV-06-882 (Idaho, Fifth Judicial Dist., July 3, 2007) (reproduced in Appendix C).
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or restrict the corresponding power to impose conditions on CUPs found in section 67-6512(d).
In short, the County’s CIP and the conditions it imposed on Buckskin and others are
expressly authorized by the Legislature in section 67-6512(d) and therefore are not illegal taxes.

IX. EQUITABLE PRINCIPLES DICTATE DISMISSAL OF BUCKSKIN’S LAWSUIT.

Buckskin benefited substantially from its arrangement with the County. As a result of the
CIP and the Development Agreements, Buckskin did not have to wait for the County to find the
money elsewhere to build roads. Those roads are now in place, and The Meadows continues to
benefit from an improved regional road network. Despite those benefits, Buckskin says it should
get its money back.

Equitable principles, however, prevent Buckskin from having its cake and eating it, too.
Buckskin should not prevail in its attempt to profit from what amounts to reneging on an explicit
agreement regarding a fair and reasonable way to finance the road improvements that enabled
The Meadows to be built. But for the Development Agreements, Buckskin and other developers
would most likely be sitting on undevelopable land served by dirt or gravel roads. To allow
them to enter agreements, receive their permits, make payments without objection or appeal,
watch the roads be built, sell lots, and then sue years later is inequitable.

First, equity abhors the unjust enrichment of one party at the expense of another, and it is
a general principle of law that one should be required to make restitution of benefits received,
retained, or appropriated from another. 66 Am. Jur. 2d Restitution and Implied Contracts § 8
(2001). Allowing Buckskin to recover the payment it made to the County would result in the
unjust enrichment of Buckskin at the expense of the County. See Barry v. Pacific West
Construction, Inc., 140 Idaho 827, 103 P.3d 440 (2004) (general contractor was unjustly

enriched by uncompensated work of subcontractor).
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Second, someone who performs substantial services for another without an express
agreement for compensation ordinarily becomes entitled to the reasonable value of those
services. 66 Am. Jur. 2d Restitution and Implied Contracts § 37 (2001). Even if there had been
no agreement between the parties, the fact remains that the County performed the substantial
service of designing, financing, and building the road network to serve The Meadows. Under
this theory of quantum meruit, the County is entitled to the reasonable value of the work and
material provided to Buckskin. The contributions under the Development Agreements represent
Buckskin’s share of the reasonable value of this work, and should not be refunded.

Third, courts in equity can use “promissory estoppel” to enforce a promise made without
consideration when the following elements are present: (i) the detriment suffered in reliance on
the promise was substantial in an economic sense; (ii) the substantial loss to the promisee acting
in reliance was, or should have been, foreseen by the promisor; and (iii) the promisee must have
acted reasonably in justifiable reliance on the promise made. Rule Sales and Service, Inc. v. U.S.
Bank National Association, 133 Idaho 669, 674, 991 P.2d 857, 862 (Ct. App. 2000). Put another
way, “the doctrine requires only that it be foreseeable to the promisor that the promisee would
take some action or forbearance in reliance upon the promise and would thereby suffer
substantial loss if the promise were to be dishonored.” Rule Sales, 133 Idaho at 675, 991 P.2d at
863. In this action, by trying to get its money back, Buckskin is essentially claiming a right to
take back its promise to pay. But the County already relied on that promise and, reasonably and
justifiably, suffered a substantial economic detriment in response. To allow Buckskin to
dishonor its promise now would be a great injustice.

Fourth, the equitable principle of laches provides that a plaintiff is estopped from

asserting the alleged invasion of his rights when: (i) the plaintiff delayed in asserting these rights;
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(i1) the plaintiff had notice and an opportunity to institute a suit; (iii) the defendant did not know
that the plaintiff would assert such rights; and (iv) the delayed suit would injure or prejudice the
defendant. Finucane v. Village of Hayden, 86 ldaho 199, 205, 384 P.2d 236, 240 (1963). All
those tests are met here. Allowing Buckskin to recover the road construction costs will result in
a windfall to Buckskin and an unfair detriment to the County. The undisputed facts in the record
show that Buckskin did not raise any objection to any action of the County. Buckskin claims
that it did not object because it assumed the County’s actions were lawful. That is, in effect, an
admission that it did not question the County’s actions, and, in any event, it is insufficient to
overcome the equities favoring the County.

Finally, the equitable concept of “waiver” applies in an action for breach of contract and
states that “a party who accepts the other’s performance without objection is assumed to have
received the performance contemplated by the agreement.” 17A Am. Jur. 2d Contracts § 640
(2001). “A waiver is a voluntary, intentional relinquishment of a known right or advantage [and
the] party asserting the waiver must show that he has acted in reliance upon such a waiver and
reasonably altered his position to his detriment.” Dennett v. Kuenzli, 130 Idaho 21, 26, 936 P.2d
219, 224 (Ct. App. 1997). Here, Buckskin has breached its contract with the County by bringing
this lawsuit. The principles behind the concept of waiver instruct that Buckskin cannot now
complain that the terms of the Development Agreements were unacceptable. Until this suit was
filed, Buckskin did not characterize the Development Agreements as establishing an illegal
impact fee. Had Buckskin done so, the County could have taken Buckskin’s arguments into
account and responded accordingly before committing resources. Waiver principles should

prevent Buckskin from backing out of its Development Agreements.
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Finally, the County’s adoption of Resolution 11-6 demonstrates clearly its bona fides.
Given all of the County’s defenses and the legitimacy of the actions under Idaho Code
§ 67-6512, it could have pressed Buckskin and other developers to continue making payments
under existing contracts. Instead, it took the high road and said it will not do so.

X. THE COUNTY IS ENTITLED TO ATTORNEY FEES; BUCKSKIN IS NOT.

A. The standards under Idaho Code § 12-117 and 12-121 are functionally
identical.

The County seeks attorney fees under both Idaho Code § 12-117 and Idaho Code
§ 12-121.>* Under Idaho Code § 12-117, prevailing parties in civil actions involving a state
agency or local government and a private entity as adverse parties may recover their costs and
attorney fees where they can show that the non-prevailing party acted “without a reasonable
basis in fact or law.” Idaho Code § 12-121 reads like a pure prevailing party statute but is
modified by Idaho R. Civ. P. 54(e)(1), which states: “Provided, attorney fees under section 12-
121, Idaho Code, may be awarded by the court only when it finds, from the facts presented to it,
that the case was brought, pursued or defended frivolously, unreasonably or without foundation.”
This Court has essentially equated the two standards.®® Accordingly, the discussion of fee
awards under Idaho Code § 12-117 will include some case law arising under section 12-121.

B. The County is entitled to fees under Idaho Code 12-117.

This case satisfies the threshold requirements in Idaho Code § 12-117: the case is a civil

action involving a governmental entity and private entities as adverse parties. If the County

3* There is a line of authority holding that, if section 12-117 is available, it is exclusive and section 12-121
is unavailable. Potlatch Educ. Ass’'n v. Potlatch School Dist. No. 285, 148 Idaho 630, 635,226 P.3d 1277, 1282
(2010). On other occasions, the Court has applied both sections 12-117 and 12-121. E.g., Total Success I and Total
Success II. Therefore, we have included the claim under section 12-121 out of an abundance of caution.

33 Total Success Investments, LLC v. Ada County Highway Dist. (“Total Success II"), 148 1daho 688, 695,
227 P.3d 942, 949 (Ct. App. 2010); Ada County Highway Dist. v. Total Success Investments, LLC (“Total Success
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prevails, all that remains to establish is that Buckskin pursued the matter without a reasonable
basis in fact or law.

Where parties ignore settled precedent, as Buckskin did here, they are subject to a
mandatory award of fees under section 12-117. Unlike other attorney fee provisions, section 12-
117 does not entail an exercise of discretion. Fischer v. City of Ketchum, 141 Idaho 349, 356,
109 P.3d 1091, 1098 (2005). This Court has ruled that failure to address controlling appellate
decisions and failure to address factual or legal findings of the district court equates to pursuing
litigation without a reasonable basis in fact or law. Waller v. State of Idaho, Dep’t of Health and
Welfare, 146 1daho 234, 240, 192 P.3d 1058, 1064 (2008). Other examples of parties paying the
price for ignoring settled precedent are found in Excell Construction, Inc. v. Idaho Dep’t of
Commerce and Labor, 145 1daho 783, 793, 186 P.3d 639, 649 (2008) (attorney fees awarded
against agency that failed to apply a case whose relevant facts were “virtually
indistinguishable”), and Gallagher v. State, 141 Idaho 665, 669, 115 P.3d 756, 760 (2005)
(attorney fees may be awarded when “the law is well-settled”).*® In Allied Bail Bonds, Inc. v.
County of Kootenai, 151 Idaho 405, 415, 258 P.3d 340, 350 (2011), the Court awarded attorney
fees against the plaintiff noting: “Allied misrepresented controlling precedent in its briefing, and
also presented multiple arguments in its briefing that it abandoned at oral argument. Further,
Allied unreasonably pursued this appeal even though it failed to comply with the notice
requirement of the ITCA and the bond requirement of I.C. § 6-610.” Although the case at bar

does not involve the Idaho Tort Claims Act, Buckskin pursued this action and this appeal in

1), 145 Idaho 360, 372, 179 P.3d 323, 335 (2008); Jenkins v. Barsalou, 145 Idaho 202, 207, 177 P.3d 949, 954
(2008); Nation v. State, Dep’t of Correction, 144 1daho 177, 194, 158 P.3d 953, 970 (2007).

36 The same holds true under Idaho Code § 12-121. “Attorney fees are awardable if an appeal does no
more than simply invite an appellate court to second-guess the trial court on conflicting evidence, or if the law is
well settled and appellant has made no substantial showing that the district court misapplied the law.” Johnson v.
Edward, 113 Idaho 660, 662,747 P.2d 69, 71 (1987).
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defiance of settled authority on the statute of limitations, KMST, exhaustion, and a host of federal
defenses (which Buckskin challenged vigorously below but did not appeal).

This Court has often described the purpose of this statute as follows: “First, it serves ‘as
a deterrent to groundless or arbitrary agency action; and [second, it provides] a remedy for
persons who have borne unfair and unjustified financial burdens defending against groundless
charges or attempting to correct mistakes agencies never should have made.”” Reardon v. Magic
Valley Sand and Gravel, Inc., 140 Idaho 115, 118, 90 P.3d 340, 343 (2004) (brackets original).
In State of Idaho v. Estate of Joe Kaminsky, 141 1daho 436, 439-40, 111 P.3d 121, 124-25
(2005), the Court quoted the dual purposes of the statute recited above and declared that both
were violated. “The action was groundless because the Department clearly waited too long to
present its claim. ... It is appropriate to discourage such action. Further, the Department’s
action placed an unjustified financial burden on the Estate.” Id. The same can be said here.

[ronically, the very case that hung Buckskin on the statute of limitations, McCuskey 11,
also compels an attorney fee award. The McCuskey II Court dismissed the inverse condemnation
claim as time barred on the basis of prior precedent, concluding therefore that fees should be
awarded.”” The precedent is now all the more settled and the basis for a fee award against
Buckskin is even more compelling.

C. The County may also be eligible for an award under Idaho Code
§ 12-121.

For all the reasons cited above, the Court should award attorney fees under section

12-121 as well. The County acknowledges that, as a practical matter, the section 12-121 claim

37 The fee award in McCuskey II was made under Idaho Code § 12-121, not § 12-117, which, at the time,
was a one-way street and did not allow counties to obtain fee awards against private parties. As noted in section
X_.A at page 46, however, the standards under the two statutes are essentially identical.
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does not appear to add anything to the analysis or to the relief*® The County includes this
seemingly redundant claim for purposes of completeness in the event that, for some reason,
section 12-117 were found to be unavailable.

D. Buckskin is not entitled to attorney fees.

Even if this Court were to overturn the District Court, Buckskin would not be entitled to
fees because the County has defended this suit fairly and reasonably.

CONCLUSION

For all these reasons, the Court should affirm the District Court’s dismissal of this suit.

Respectfully submitted this 29™ day of December, 2011.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 29 day of December, 2011, the foregoing was served
as follows:

Jed Manwaring X]  U.S.Mail
Victor Villegas [] Hand Delivered
Evans Keane LLP [] Overnight Mail
1405 West Main [[]  Facsimile

P.O. Box 959 4 E-mail

Boise, ID 83701-0959

jmanwaring@evanskeane.com N

vvillegas@evanskeane.com ;7
M

Christopher H. Meyer

** The only difference between the statutes of which the County is aware is that section 12-121 entails an
exercise of discretion. Consequently, on appeal, the reviewing court reviews section 12-121 claims under an abuse
of discretion standard. In contrast, appellate courts freely review section 12-117 claims. Total Success II, 148 Idaho
at 695,227 P.3d at 949.
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Appendix A TIMETABLE OF KEY EVENTS

Commissioners.”

04.

Date Document or Comments Comments on Date Appeal
Event Record

4/1/2004 | Buckskin's This application included as Appendix | The application is dated | Herrick
Application for C a Proposed Development “March 2004” on the Aff., Exh. 3
CUP (all Agreement and a Proposed Capital footer. The cover letter
phases) Contribution Agreement. The is dated 3-24-2004. The | (The

paragraph on “Road Improvements” in | acceptance by Jack Affidavit of
the Capital Contribution agreement Charters is dated 3-29- Cynda
says “Developer agrees to pay aroad | 2004. ltis also signed at | Herrick in
impact fee as established by Valley the end by Jack Charters | Support of
County. Currently this fee has been on 3-29-2004. Motion for
set by the Valley County Engineer at According to the Summary
$1,870.00 per equivalent single-family | County’s planning staff, | Judgment
residential unit. ...” Appendix D to the | it was actually filed on 4- | is an
Application is an “Impact Report.” It 1-2004. exhibit to
states: “The original estimated cost to the Clerk's
complete this roadway improvements Record on
was $6,000,000.00. The development Appeal.)
is proposing in the Development
Agreement to a road impact fee as
established by Valley County.
Currently this fee has been set by the
County Engineer at $1,870.00 per
equivalent single-family residential
unit. Road impact fees may be offset
by developer contribution of right-of-

L way or in-kind construction.”

5/17/2004 | P&Z hearing on | P&Z voted to recommend approval of Herrick
CUP (all CUP. Joe Pachner speaking for Aff., Exh. 6
phases) applicant: “The traffic report

completed by the Tamarack Resort
has been incorporated into the design
of this project. The impact of this
project using this roadway is
incorporated and they will pay their
proportional impact fees.”

Pat Dobie, County Engineer: “[A] fee
of approximately $1,800 per residential
unit will be required to construct the
roads.”

5/21/2004 | Buckskin's This revision contained the same Herrick
revised proposed agreements as were Aff,, Exh. 4
Application for included in the initial application on
CUP (all April 1, 2004,
phases)

6/10/2004 | P&Z Findings Recommended Condition #12: “The The date is unclear on Herrick
and Development Agreement and Capital the copy in the record. Aff., Exh. 7
Conclusions (all | Contribution Agreement must receive We have confirmed that
phases) approval from the Board of County the correct date is 6-10-
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Date Document or Comments Comments on Date Appeal
Event Record
7/12/2004 | County Voted to approve the CUP. The Herrick
Commissioners’ | minutes contain a discussion of Capital Aff., Exh.
hearing on CUP | Contribution Agreement and 10
(all phases) acceptance of the conveyance of right-
of-way in lieu of cash.
7/14/2004 | CUP issued by | Although approved by the Board of The CUP is dated 7-14- | Herrick
P&Z (all County Commissioners on 7-12-2004, | 2004. Aff., Exh.
phases) it is the P&Z which issued the CUP It was recorded on the 11
document. Condition #12 reads: “The | same day as Instrument
Development Agreement and Capital #285115.
Contribution Agreement mustreceive | The text of the CUP
approval from the Board of County states that the effective
Commissioners.” The District Court date is 7/13/2004.
noted this in his decision, concluding
that “the Plaintiffs certainly knew the
essential facts” by this date. R. Vol. Il
p. 490.
7/14/2004 | Capital Applies to Phase 1. Fee set at Executed by Buckskin Herrick
Contribution $79,292 (based on $1,844 per single on 7-14-2004. Executed | Aff., Exh. 1
Agreement - family lot). Paid via a conveyance of by County on 7-26-2004.
Phase 1 right of way with a credit for Recorded as Instrument
overpayment. One of the recitals 285976 on 8-4-2004.
states: "Developer has agreed to The text of the
participate in the cost of mitigating agreement gives the
these impacts by contributing its date as 7-12-2004.
proportionate fair share of the cost of
the needed improvements identified in
the Agreement and listed on the
attached Exhibit A.”
9/9/2004 | P&Z hearing on | Approved final plat for Phase 1. Herrick,
application for Minutes state at page 3: “They also Aff., Exh.
| final plat - discussed the maintenance of private 14
Phase 1 roads, the dedication of public right of
way, and that $1,844 per lot will be
paid toward road maintenance.”
10/25/2004 | County Approved final plat for Phase 1. Herrick
| Commission Minutes state at page 2: “[A]ccept the Aff., Exh.
hearing on dedication of public right-of-way along 15
application for Norwood Road and West Roseberry
final plat - Road; ... agree that the Development
Phase 1 Agreement that is in place covers off-
site road improvement costs for this
phase.” This is the date on which the
District Court said the statute of
limitations ran ‘[a]t the very latest.” R.
Vol. Ill, p. 490.
12/1/2004 | Cutoff date for If the 5-year statute applies and the
5-year statute cause of action accrued prior to this
of limitations date, the lawsuit is untimely.
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Date Document or Comments Comments on Date Appeal
Event Record
9/8/2005 | P&Z hearing on | Approved final plat for Phases 2 & 3. Herrick
application for Minutes state at page 8: “[A] letter Aff., Exh.
final plat - from Parametrics, Valley County 17
Phases 2 & 3 Engineer, dated September 8, 2005,
stating that Valley County will require a
Road Development Agreement ...."

9/26/2005 | County Approved final plat for Phases 2 & 3. Herrick
Commission Minutes explain at page 5 that this was Aff.,
hearing on originall presented as phase 2, but is Exh.18
application for now for phases 2 & 3.
final plat -

Phases 2 & 3

9/26/2005 | Road One of the recitals states: “Developer | Executed by all parties Herrick
Development has agreed to participate in the cost of | on 9-26-2005. Text Aff., Exh. 2
Agreement - mitigating these impacts by recites 9-26-2005 as
Phases 2 & 3 contributing its proportionate fair share | date of agreement.

of the cost of the needed Recorded as Instrument
improvements identified in the #300816 on 9-27-2005.
Agreement and listed on the attached

Exhibit A." Fee set at $247,096, less

credit from Phase 1, requiring cash

payment of $232,160. Based on

$1.844 per single family lot and $1,383

per apartment unit. (The agreement

references Phase 2, but this was

renamed Phases 2 & 3. See Minutes

of 9-26-2005.)

12/1/2005 | Cutoff date for If the 4-year statute applies and the
4-year statute cause of action accrued prior to this
of limitations date, the lawsuit is untimely.

12/15/2005 | Check for Payment made for Phases 2 & 3 per Herrick
$232,160 Road Development Agreement. Aff., § 23
payable to
Valley County

12/1/2007 | Cutoff date for If the cause of action accrued prior to
2-year statute this date, the federal claim is untimely.
of limitations

12/1/2009 | Complaint filed R. Vol. I, p.

1

11/7/2011 | Resolution 11-6 | The resolution states in section 2: “In R. Vol. lll,

order to avoid litigation costs and pp. 552-53
uncertainty, the Board of County
Commissioners will no longer enter
into Road Development Agreements
calling for the payment of fees or other
contributions for off-site road
improvements until such time as the
County adopts an IDIFA-compliant
ordinance, unless the permit holder
voluntarily and expressly waives any
objection thereto.”
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MOUNTADRN CENTRAL BOARD OF
REALTORS, INC., an Idaho Nen-Profit
Corporation,

Plaintiff,

VS,

CITY OF MCCALL, 1 municlpa! corporation of
the State of Idsho,

Defendaxt,

ATPEARANCES:
David Qraron and Viotor Villegas, for the Plaintf

KEMORAXDIM DECISTION AND ORDER - PAGH 1
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UNTAIN CENTRAL BD. OFREALTORS V. CITY O

FMCCALL

ARCHIE N. BANBURY, CLERK
BY. EFITY
FEB 1§ 2008

‘GasaNe 106t N
P e s 050 50

IN THE DISTRICT COURT OF THE FOURTE JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF VALLEY

Cese No. CV 2006-490-C

MEMORANDUM DECIEION
AND ORDER GRANTING
PLAINTIEF'S MOTION FOR
SUMMARY JUDGMENT

William A. Mormow, Christopher D. Gabbert, end JiI1 S. Holinks, for the Defendant
This matter ceme befors the Court for oral argument om July 13, 2007, regerding Plnintlﬂ‘s{
Meotion for Summary Judgment. On July 14, 2007, Plaintiff flled a Notice of Supplesiental Authority.
FACTUAL AND PROCEDURAL BACKGROUND
The facts end procedural history of thle cage wers set forth in more detajl in the Courts
previously filed Memorendum De.cision and Order Denying the Defendant Clty of McCall's Motlon [
‘Summary Judgment on the issue of standing. Bsuentally, Plaintiff is challenging the constitutionality of
two ordingnces pegsed in February of 2006 by the City of MeCall:  Ordinsnee No. 819 which is an|
Inslisionary zoning ordinance, end Ordinence No. 820 which iz the residential linkage or comtnunity -
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housing foe ordinance.! Such ordlnances wers emested to ensure and provide for atfordable housing iny
Ike Ciry of MeCall,

3 Under Ordinence No. 819, all applleations for new subdivisions are tequired to aubrmit ax
4 || imclusionary houstng plan providing that twenty percent (20%) of lots and houses be permanently dexd-
§ | restricted as affordable community housing as a precondition to plat approval. Specifically, Ordinance

¥ [Ie. 819 is designed to provide for “community hoysing to be affordable ko City of MeCall houssholds

! with incomes In categorios T and IV a5 defined En subssetlon 2. Communlty Housing by Incame.” Cify

: of McCall Ordinance No. 819, § 5.7.10(A). These categaries defive moderate to middle income. ﬁ
1 Category I Includes households with incemes greater than one hundred parcent (100%) but uot more|

11 ||then one hundred twenty pozcent (120%) of the Valley County median household insome. Category 1V
12 ||includes households with jacomes greater than one hundred twenty pevcent (120%) but not more than

13 || e hundred sixty parcent (160%) of the Valley County median household income,

M Thete are four ways by which an applicant for subdivision epproval may meel, the requirsimen
** | of Ordinance No. 819: (1) the first priority is to permanently deed restriet twenty parcent (20%) of the
. 1and within the subdivigion for affordable houslng, called “on-site™ housing; (2) the second priority s to
: : coustmet such honsing *'off-sitc™ fiom the proposed subdivision? (3) the third priczlty is to canvey land;
1p || End (4) the fourth priovity 15 10 pay = fes in lien of the previous three optiens.

20

a1

! Although Oxdinance No. 819 &s raferrad to as %$he inclusianary zgning ordinance an#
Ordinance No. P20 ies thae linkage ozdinance, the Court generally refers 4n thig
22 ||decisien ta both ardinances ag inclusionary 20ning ordinances,

23 [|? If communicy houeing 1= construoted off-site, the required percentags of lan
allogaced to affordable housiny increases £rom twenky percent (208) of the
subdivision land ko one hundred twenty-five percent {125%) if the housing is bullt)
within the ocity of ¥McCell; or to one hundrad fifty percent (1508} Lif the housing i3
built within the ciky limits of anether munieipality locatad in Valley ar Adams
22 |{Ccountiea) or t5 twe hundred parcent (200%) 4£ the houmging ig Dbduilt within
wrincsrpovated Valley or Adams CoLntima.

24

2¢
MENOBANDIM DECISIOR AND QRDER — ERGE 2

4
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Under Ordinarice No. 820, all applicants for 2 bullding permit ere required to pay a communi
howxing fee for each residential dwe)ling unit that is proportiona] to the d;amand for community housing
created by the dwelling unit. Ordinance Mo, 820 is designed 10 benefit employees of low or modera
{ncome in categories 1 and T who are needed to maintsin and sexvice the regidential dwelling wait? Low
income is defined in Category I es households with incomes greater than fifty percent (50%) but no
nore than eighty percent (80%) of the Valley County median household inoome. Income Categorylﬁ
inoludes househol{ds with incomes greawer than eighty percent (80%4) but not more than one bundred
percent (100%) of the Valley County median household income. Certain vesidentinl davelopment is?
excrptad under Ordinance No. 820 sueh s redevelopment, remodeling or relocation of any iegally pre-
existing residentlal unit, expansion up to 500 squere feet, mobile bomes, skilled muring faoilitles,
retirement or assisted living hoines, foster homes, and commuunity hausing ualts. City of MeCall
Ordinsnea No, 820, § 3.5.21(C).

Plainfiff filed a Verlfied Complaint on September 22, 2006, seeking declarstory relief that the
City of McCell's Ordinance Numbers 819 and $20 violate both $tate and Federal Jaws and constitutions,
and secking 8 peranent injunction epjoining the City froma enforcipg such ovdinances agelnst its
members. Defendanr filed an Angwer on Ootober 18, 2006, esserting & aumber of effirtative defenses

Including no Justiciable case or vontroversy, ripengss, standing, fhilure to Join an indispensable party,

' Ordinance Wo. 820 defines the community houming fae as followa:

The ocemmunity housdng fes 2hall be oommensurate with the eurrent
commanity housing subsidy ameunt required to develap and conmtruer
commubAty housing for fifty (50) pexcent of the emgloyees needed to
maintain and gervice ths dwelling unit and whe have income® in Income
Catagoxdns I and IX. The numbezr of employees noaded to maintzin and
megvice the residential unit varles based on the sigZe of tha unit,

City af MeCsall COrdinance Wo. 820, § 3.8.21(D) (1) (a).

MFMORANDOM DECISTON AND CRDIR —~ PAGE 3
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and uo treparable Injury,
Plaintiff filed & Motion for Summary Judgment along With 2 Motion to Fila Brief Exceeding
Twenty-Five (25) Pages on November 20, 2006, This Court extered an Order Granting Plaintiff's
Motion ta Rile Brief Exceeding Twenty-Flve (25) Pages on November 2§, 2006. On Dacember 5, 2006,
the partieg filed & Stipulated Litigation Schedule. Defendant flled 2 Stipwlation to Exceed Page Limit on
Feliruary 7, 2007, allowing Defendsat to file a Response Brief in exoess of the tweniy-five page limis
On May 22, 2007, this Court isgued 8 Memorandum Deaision end Order Denying the|Defendant
Clty of MeCall’'s Motion for Summeary Judgment, holding that the PlaintfF did have “&ssrmiaﬂonal“
standing to puzsue {ts olaim. On May 31, 2007, the parties filed a Stpulation to Amend) Litigation)
Schedule. Also on thet date, Plaintiff filed an Amended Notice of Hesring.

STANDARD OF REVIEW

Idaho Rule of Civil Procedura 56 provides ther summary judgment is proper when the cowt is
satisfied that “there 18 no penuine issus a3 to any mateyial fact and that the moving party is Entitled to
judgment as a metter of law.” LR.C.P. 56(c). All dlspited facts are to be resalved and all yeasonuble
inferences drawn in favor of the non-moving party. Ses Stafford v. Klosterman, 134 1daho 203 206, 998
P.2d 1118, 1119 (2000); Smith v. Meridian Joint Sch. Dist. No. 2, 128 1deho 714, 719, 918 |P,2d 583,
388 (1996). If reasonable persons could reach different fiudings or draw conflicting inferences from the
evidence, the mation must be denied. Jordan v, Besks, 135 1daho 586, 590, 21 P.3d 508, 912 (2001);
Smitk, 128 Idaho at 718, 918 P.2d at 587,

The district court as the teier of fact may draw teasonable fnferences based upon the|evidence
befors it end may grant summary judgwaent despite the possibility of conflicting Inferances. Karverman v.
Jameson, 132 Jdeho 910, 913, 930 P.2d 574, 577 (Ct. App. 1999) (oiting Cumernn v. Neal, 130 Idsho
898, 900, S50 P.2d !23‘7, 12.39 (1997)). Sea alvo Idaho Code Ann, § 10-1207 (2005). Where the matter

MEMORANDUM DECISION AND ORDER = PAGE 4

RESPONDENT/CROSS-APPELLANT’S BRIEF
1332095_34.10915-9

Page 56



i0

1l

12

13

AR ]

13

16

17

bR

15

20

23

22

23

24

25

26

would be ttied without a jury, the cowrt is “free to arrive at the most probable inferences to be d.raer
from uncontroverted evidentary facts,” Loomis v. City of Halley, 119 [daho 434, 437, 807 P.2d 1272,
1275 (1991); accord Stainer v. Zisgler-Tamra Lid., 138 Idsho 238, 241, 61 P.34 595, 598 (2002), Tf
the evidentiary facts are not in dispute, the wial cowrt mey grant summary judgment despite thel
possibility of conflieting infevences, becausc the cort alons will be in the positisn of resolving
conflictlng inferences at tial, Riverside Devalopment Co. v. Ritehie, 103 ldaha 518§, 519, 650 P.24 657,
661 (1952).

In otder to challenge the constitutionality of a statute ar ardinance, the plaintiff has the burden of
showing the invalldity of such statute or regulation and must overcome the strong presumption o
valldity. Olven v. J4, Freeman Co., 117 1daho 706, 709, 791 P.2d 1285, 1288 (1590); see also Wy:ko_ﬂ
v. Board of Courty Commissionsrs, 101 Ideho 12, 14, 607 P.2d 1066, 1068 (198C). *Tt Is generally,
prasumed that lepislerve acts are constifutionsl, that the stxte leglslature has acted within its
constitutional powers, and anmy doubt conceming interpratation of a statute is to be resolved in favor off
that which will render the statute constiturlonal.” Qlson, 117 ldshn 2t 709, 791 P.2d et 1288, The pany|
sesertipg 8 faelal challenge to an ordingnce must demonstrate that the “law is unconstitutional in all of
it3 epplications. . . . [And] that o set of ciroumstences sxigis under which the [law] would e vaid.”
American Fualis Reservair Dist. No. 2 v. Jdaho Dep't of Watar Resources, 143 Idabo 862, ___, 154 P.3d
433, 441 (2007) (internal quotes omitied).

DISCUSSION

Inclusionary zoning ordinences sppear to be a recent frend in the efforts of local communities,

especially in seasonal economy-based eommunlties, to addrese the needs of praviding affordable housin
for the local workforce. Incluslopary zZoning or inclusionary hensing ordinances genetally roquirc
residential developar to get aside a specific percentage of new housing unlts for low or moderats incorme

MEMORANDUNM DECISICN AND ORDER ~ BACE B
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houssholds. Home Bulldsrs Ass'n af Northern California v. Clty of Napa, 108 Cal.Rptr.2d 60, 62 n.]
(Cal, Ct. App. 2001) (citing Lawa M. Padilla, Reflections on clusionary Fousing and @ Renswed Lool
at it Viability, 23 Hofstea L. Rev. $39, 540 (1995)).9

While a oumber of juxlsdictions have case law discussing the congtitutionality of Inelnslonary
zoning cxdinances, there is no cass precedent which bas besn establishod in Idsho, Furthermore, there is
no legislative authozity in Idahe providiag for iuclusionary zoning provisions, Although not controlling,
this Court I3 aware that a Decision on Summary Judgment wes fled July 3, 2007, in Blaine County]
regarding an as-applied challenge 0 the City of Sun Valley’s Warkforce Housing Linkage Ordinance|
No. 364, & Schagfer v. City of Sun Valley. ldaho, Cese No. CV-06-882.

In the case before this Court, there are no genuine issues of matevial fact, The dispositive lasue ig

the purely legal question of whether Ordinance Nos., 819 and 820 are proper poltce power regulations of

the City of McCall. This Court defers to the City of McCall™s determination of & ladk of affordable
housing and to their Inudable intention to address the issue; the question for this Court, however, it
whether the methods of remedying this honsing shortfall pase legal muster,
In Idsho, “a wmniclpal corporation rmay exercite only thoss powers granted to it by either th

state constiwdon or the Jleglslatixe .. ., Caesar v, Siate, 101 ldaho 158, 160, 610 P.2d 317, 519 (1980),
Acrticle 12, Seotion 2 of the Idaho State Copstitution provides for amy county, city, or town to male and
enforee all such local police, senitary, and other regulations which are not in confliet with its charter ox
with the general laws, Ideho Const, Ast. 12 § 2. The Idsho Supreme Court has recagnized that “{ihe!

inclusiconazy soning ozdinanass, especially in Califarnia whare there is estensive
lagiglation providing for affordabls houzing incentivea. Sea Cal. Gov'rt Code
65880 et pag. Thiz ¢ase rolied upon by the City of MceCall is of litcle assistanie
to courts in Idahe whaze there 418 not extensive legislative pauthority for|
inolusionary zohing oxdinances,

v Home Bullders Aszsocistioh of Northern Califormia Aillugtrates the &rend towarj

NEMORANDUM DECISION AND QRDER — PAGE 6
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power to restriat the uses of property is within the police power of the state, delegeble to itx municip
subdivisions, and is not per s¢ repugnant to the Constitntion of the United States.” Whire v, City of Twi
Falls, 81 Taho 176, 182, 338 P.24 778, 781-82 (1959), Therafore, the power ta zone derives from thy
polics power of the staw, and local leglslative entities ave authorized to enact zoning ordinane
Testicting the use of property within the corporate limits of the legislative entity. City of Lawiston v,
Knieriem, 107 Idaho 80, 83, 685 P.2d 821, 824 (19B4): vec afso Dawson Enterprizes, Inc. v, Blaing
County, 98 Tdaho 506, 511, 567 P.2d 1257, 1262 (1977).

The Lasdl Land Use Planning Act (LLUPA), at Idaho Code Section 67-6501 &f seq., was enacted|
in 1975, The !daho Supreeme Court has found that under LLUPA, “the legislature intended 1o plve local
govemning boards broad powers in ths area of planning and zoning” White v, Bannock Cuwmty
Comimissioners, 139 Idaho 396, 400, 80 P.3d 332, 336 (2003) (citing Worley Hwy, Dist, v. Kooiengi
County, 104 Idsho 833, 663 P.2d 1135 (Ct. App. 1983)), Suoh zoning power is not wnlimited, but mus
bear a reasonable relation to the goals of the slate pursuant to the state’s pollce pawers, Sprenger,
Griubh & Assocs, Ine, v. City of Hailsy, 127 ldaho 576, 583, 903 P.2d 741, 748 (1995) (clting Clty of
Lewixtor v. Knieriem, 107 ldaho 20, 83, 685 P.2d 821, 824 (1984)); v2¢ alvo Dawson Enterprises, Inc.|
98 Tdahe at §11, 567 P.2d a1 1262.

The governments] povrer to interfere by zoning repulations with the gengral rights of the

lapd awned by restricting the cheracter of his use, 38 nat uniimited, and other questons

aslde, such restriction cannot be imposed if it does not bear & substantial relation to the

- public health, safety, moralg, or genersl welfore.
Dawson Enterprizes, Inc., 98 Idaho at 511, 567 P.2d at 824 (citmg Cole-Collister Firs Prataction Disi.
v, City of Baise, 93 Idaho 558, 468 P.2d 290 (1970) (quotlng Nectow v. City of Cambridgs, 277 .8,
183, 128 (2927))).
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The Idaho Supreme Court has recognized that LLUPA is the exclusive and mandatory.sourne fmJ
& municipaifly’s planning and zoning authotity, Sprenger, Grubb & Assocs, Jne, v. City of Hailey, 133
Idaho 320, 321, 986 P.2d 343, 344 (1995), Under the LLUPA, » governing board, consieting of either ai
oity council or a properly delegated planning and zoning commisgion, [s given the powsrs authotized
under the LLUPA. Tdsho Code Amn, § &7-8504. Under section 67-6508, the planuing and zoning
cominlssion {8 1o conduct a comprehensive planning process designed to prepare a comprehensive plen
which outlines the desirable goals ead objectives for each planning component including in perti.unné
part:

An gualysis of provislons which msy be necessary to inswee that land use policies,

reatrictlons, conditions aud feos do not violets pilvate property rights, adversely impact

propesty values or creste udnecegsary technical limitations on the use of property and
aualys’is ag preseribed under the declaxations of puwrpase in chapter 80, title 67, Idaho
Cade.

Tdaho Code Amn, § 67-6508(a)° Fusthesmore, the comprehenmsive plan should include a:pmvisiud

|
releting to housing containing: |

An muslysis of housing conditions aud needs, plaus for improvement of housing
standards; and plans for the provision of safe, senitary, and adequate housing, ncluding
the provision for low-cost conventional housing, the siting of manufactured housing and
mobile homes in subdivisions and parks and on individual lots which are sufficlent to
mauintain a competitive market for each of these housing typed end to address the needs of
the coymunity.

ldalp Code Aan. § 67-6§508(0).7 The LLUPA expressly identifies the nced to maintain a balance

betwesn protecting property rights and providing for affordable housing by swating thet one of iy

* pitia 67, chapter 60 of the Idaho code i3 Xnown as the Idaho Regulakery Takings
2et, which ostablishes a review process to evaluste regulatory takings.

¥ subgegtian [a) on property xights was added in 1998. Local Iend Uae Planning—

Broperty Righte~Planning and 2ening Commisziens, ch. 181, seu.4, § B7-6508, 1985
:dngo Sems. Laws H.B. 212.
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purposes ls “[tlo protect property rights while meking aecommedations for other necessary types of
development such 23 low-cost houttng and mobile home parks.” Idaho Code Ann. § 67-6502(2),

With respect to 2oning ordinances, the LLUPA provides that the governing board shall “establish
standards to regulale aad restrict the height, number of stories, size, construction, veconstruciion,|
alteration, repair or use of buildings and structures; percentage of lot occupancy, size of courly, yards,
and open spaces; density of population; apd the location and use of buildings and structures.” Idahg
Code Ann. § 67-6511. Furfhermore, the poverning hoand may “require or permit as a condition of
rezoning that an owner ov develaper make g written commitment concerping the use or development of
the subject parcel.” 1daho Code Ann, § 67-6511A.

The iclusionery zoning ordinances ar issue in this case go well beyoad the traditional zonﬁn%
slanderds relating to height, size, construction, zoning areas, open space requiremicnts, density, mﬁ
Jocetion. The City of MeCall argues it is regulating the use to which certaln land o housing may be put

by requiring developers to deed restrict s perosniage of new development ag afferdeble or community

houstng, There is no doubt that the City of McCall deterruined thexe exists a need for affordable housin,
in McCall, Although LUUPA specifically allows a city to inclnde within its comprebensive pl
regulatens affecting property rights agd housing condliions, LLUPA does not specifically address
whether the City of McCall or any other city may énact inelnsionary zoning ordinances. Given th
relatively Teoent trend towssds inelusionary zoning ordinences since LLUPA hag been enseied in Idaho,

il i not swprising that LLUPA does not specifically address inclusionary zaning ordinayoos. Thus,

1 Alse in 1995, the Leglslature inserted the language zegaxrding low-deat houeing.
Lesal fand Usa Planning-Property Righta—-Planning and Zoning Commifssziens, <h, 191,
sec., 4, 5 676508, 1995 Idahe Begs. Laws H.B, 222.
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whether the City of MeCall may require affordable housing through a land use regulation is a matter of
first iwpression which thig Court must deside.

3 || A- Restrictinns on the City of MeCall’s Police Powers

" The Idaho Supreme Cowrt has recognized three general restrictions on a munleipality's palic
5 || powers: (1) the ordinance must be confined to the limits of the governmenta] body enacting the $ame;
(2) such ordinance must not be in contlict with other general laws of the state; and (3} such ordi
must not be pn vveasonable or arbitrary enactment. Hobbs v. Abrams, 104 Idaho 205, 207, 657 P.24
1073, 1075 (1983) {citing Siate v. Clark, 88 ldaho 385, 374, 399 P.2d 955, 960 (19635)).

1. Re lon Wi e City Li ajl

11 In Subbs, the county passed an ordinance which prohibited the sale of beer in keps in “Franklin|
1z || County,” and alse prohibited the posgession of beer in kegs within the “unincorporated aress of Franklin
13 || County." 104 Tdaho at 207, 657 F.2d aL 1075, The plalmtiff in that case owned two businesses eansed
14 \'to sell beer in Franklin, Idaho and Preston, Idaho. The Ideho Supreme Court held that the plaintff did
not have standing to chellenge the ordinznce since his busincsses were within an incarporeted city and
the county did not have the authority to regulate actvities within incorporated citles. Jd, af 208, 657

iy P.2d ot 1076, Similarly, in the underlying case, the City of McCall’s Oxdinance Nas, 819 and 820 only|

. ||have power and effect within the limits of the City of MeCall. Although the ordinances repeatadly stu

20 ||that sush ordinances have been implemented in partnersiip with Valley County, Adams County, aad th
21 || communides of Casoade, Donnelly, ond New Meadows, Ordinance Nos. 319 and 820 can gnly regulate

22 || jand uge permits ln the City of McCall.¥ Therefore, Ordinanot Nos. 819 and 820 would not apply to

22 1] 1andowner who owns and wishes to subdivide land located outside the city limits of MeCall,

a4

25
¥ Pursvant to Ordinancs No. Blj, LI a deyelgper provides community houvsing off-site,
25 |jthe developer is reguired to provide 125 pexcent ¢f the amount of land which would

¥EMORANDWM DECISION AND CRDER - PACGE 10
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2 in Caontlict ot 8 of 1 e ‘
Tinder the seoond premg of Hobbs, this Court must detertnine 'whether Ordinance Nos. 819 and
820 are in conflict with other gencral lawy of the state, The stated pirpase of these ordipanuves is w
provide a “reazonable supply of affordable, deed restricted worldorce housing (community houslag)” to
“egame that critical professiona) workers, essential service personnel, and service workers live within
proximity to their work 10 provide munleipal end private sector services.” 1n order to obtain 2 building
permit to subdivide land and build bouses or dwelling units, a landowner must designate ot least twenty
percent of the land or lots 23 deed-restricted community bousing under Ordinames No, LS|

Furthermore, in order to build residential dwelling units, a landowner is required to pay & community

housing fee for a builditg pemit under Ordinance No, 820.

Purguant 16 Oxdinance No. 819, upon applying far subdivision approval, & developer must submi
an Inclusianaty Housing Plan which designates that at least twenty percent of al] the lots and houses §
the subdivision have besm permanently deed-restricted® as communily housing and affordsble to
households in MeCall with moderate or middle incomes in categories IIT and [V. Ordinance No. 81
specifieally states that providing on-site community housing within the new subdivision is the fits
ponity. However, if & landowner or developer is net eble to designate commupnity housing within the

propoged subdivision, the second priority is for the developer ta designate community housing curside

have bmaen reguired on-site, Lf the off-zite housing is “within the city limits og‘
tha City of McCall.” Alternatively, if the c¢ff-gite hauslag is located “within th
aity limits of ancther municipality located in Vallay or Adems County,” the
daveloper iz reguired to provide 150 percent of the amount which would have bean
required on-site. Ta tha extent that tha Clty of MoCall attamptz to regulste
| houeiny outgide ita c¢ity limit, such proviszion is WiThout effect and tharefore null
jand vold.

¥ Grdinance No, 815 alae provides that ma an ulternative to pezienent deaad

rastrictdion, the developer may requést that wp 40 twenty-five percent of the lots
and houges be subject to an “Equity-pBuilder pzogram.
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the subdivigion, ar “off~gite The third priority js for 2 developer to convey land W the City of McCall
for comumunity bonsing, Aud the fourth prority 18 to pay a fee in eu of communlty housing.
Eazentislly, the MecCall City Council decidas pursuant 1o the priority [ist if on-site commurity housing |5
impractieal.

Under the first two priorities, a landowner stll retaing ownership of such commity housin
unpits bue |5 restricted reparding selling or reating community housing units.!® The third and fousth
priorities ere regervad for situations in which it is aot practical for the landevwner to develop community
housing either on or off site because the required cotmmunity housing unite results in less than on
housing unit.“ Under the thixd and fourth priorities, the landewner either conveys land caleulated at faid
Imarket value, or payz a feo ¢qual to the total subsidy amount fot the required commupity housing units.|
Additionally, if the number of required community housing units result in a fraction under the first oy
second priority, the landowner must pay an in lieu fes equel to the subsidy amount for that fraction,

For any cormmunity bouding units provided under the firat or secoud priorities, the developer
must enter into a Community Houslng Agresment which sets forth, among = number of other
Tequirements, the sales or rentzl torms and the restrictions to ensure the permanent affordability end
complianos with the Community Housing Guidelines. The McCall Planning & Zoning Commission and
the City Comncil have the power to review and approve the Inclusionary Housing Plan. 1f lh[: Ciry,
Counoil collects tn liew feay pursvant to the fourth priotity, or fees for any fractional amount oﬁ

commuaity heusing, such funds are to be deposited into the Commaunity Honsing Trust Account to bel

" potential buysrz or rantorsg must meet the reguiremants establishad by the city of
MeCall to gualify for sffordabls housing.

8 Becausa the developer ip reguired to get 3sida twenty percent of th= units az

community houasing, the minimem mumber of uniitz a daveloper must develop undex thae
first or second prioritiss would be f£ive unita, ¢f which cne unit Mugt be community
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spent for planning, subsidizing, or developing community housing units in MeCall. A landawner may
petition for a refund of the in leu fees if quch feey have not been expended by the City of MeCall within
five years, provided the City has not already earmarked the fands and extended the tims period another
five years.

Furthermore, the City of McCall may adjust or waive the reguirernents under Ordinance No. )9
if the developer demonstrates and the City Council finds there is “'ro reasonable relationship between they
housing impact of the proposed residential subdivision and the requlrements of this section.” City of
McCall Ordlnance No. 819, § 9.7.10(A)(13)(2). The developer hes the burden of providing estnomic
information. or data necessary to esteblish that there is no reasoneble relatonship,

Ordinance No, 820 requlres that every landowner sesking & building permit for a residentis]]

dwelling unit, ot exempted by the ordinance,” iy required o pay a community housing fee. This fes|
repreaentd the subsidy amount requived to develop and construct community housing for fifly percem aA
the employees needed to maintain and service the dwelling unit and who have Jow 10 moderate Inzomes
in categories I and II. Such fees are alse deposited in the Comununity Honging Trust Account and

similarly to Ordinance Na. 19, & landewner may request a reftind of such fieeg if they have nol beon|

hauZing. Subdiviziona with less thaa five unitz presumably would be subject tof
gither the third ar feurth priaritiea.

X The following w=ssidential devslopment units arsz exemptad from the community
housing fea:

1. The redavelopment, remedeling, or releeagion of a legally pre-sxisting
reaidential ynit providesd na new or additional residential unit 18 crested.
The expansion vp te fiva hundrad squara feet of groag floar area of a legally
pre~axisting residential dwslling unik.

Mobila hemes.

Sikkilled nursing fscilities.

Reotiremant oxr a2zaisted living homes.

Fostexr and group hemes.

Community heouszing units,

méndbw N
e - » .

Seg City of MoCall Oxdinanee Na, €20. § 3.8.21(C).
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spent within five years wnless the City has carmerked such funds and extended the time an odditional
five years, An apialicant may also apply for z veduction ar welver of the conumunity housing fea if such
person recaives income within the Inceme Categories identifled above or helieves the residential wnig
does not ralete 1o the praposes and stendards of Ordinance No. 820.

Pleintiff argues that Ordinance Noa, 819 sad 820 exceed the City's zonlng authority because they]
atrempt to regulate ownership ag oppased to use of the property. Furthermare, Plalntify avgues that such
ordinances violate (e general laws of the state bacauge regulations relating to compmunity hausing hav
been preampted by other state law, that such ordinances unconstitutionally control rent, that such
ardinances ere disguised impaet fees, oy thes they impose legal tuxes,

n. Whether the Anthority to Implemant Affordabla Housing hus been Impliedly Preempted by Stare|

LawWhile Asticle 12, Section 2 of the Idahe Constitution is & gramt of local palicé powers to Idaho
cities, this palice power is limited in at leagt two important respeets. First, cities eannot act in an areq|
which i3 s0 completely covered by general law as to indicate that it Is e matter of state coneern. Second,
cities mpy not act [i) an area where to do so would conflict with the grate’s general laws. Cgesar v, Stare,
101 Idsha 158, 161, 610 P.2d 517, 520 (1980). Under the doctrine of implied preemption, where a staie
hes acted [n an area In sueh a pervasive manner, it iz asevmed that the state imended to0 cocupy tie entire
fleld of resulation despite the lack of any specific language preempung regulation by locsl government
entities. Jd. (citing United Tuvern Owners of Philadeiphia v, School Dist. of Philodelphia, 272 ;s,.zd1
868, B70 (P 1971)).

In 1567, the Tdaho Legislatute enacted the Housing Awthorities and Cooperation Law st Idshe
Code Section 50-1901 ef s8g. By enacting thig statute, the Legislature recognized the need for sanitary,

and safe dwelling accommodations for persons of low income. $ee Ideho Cade Ann. § 50-1802(a).
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Essentially, a housing authotlty i3 created as an independent public body corporate and polilic by J
resolution of the goverping bedy of the city, but js not an agency of the city. Idsho Code Ann, § 50+
1905; see also Idsho Code Ann. § 314205 (county housing authorities).'® The housing euthority is
imbued with a nuraber of powers necessary or convenient to ceny out and effectuate ths purposes and
provisions of the act. Spocifically, & housing avtherity has the power to contract with other housing
suthorties for services, create bylaws, rules end regulations, prepare, cerry ouf, asqlire, lesge, and)
opersie housing projects, Jease or rent dwellings, establish and revise rents, own, hold and improve renq
or peronal propecty, end eequire real property through eminent domain  Tdaho Code Ann. § 50-1904(a),
(b}, and (d).

Overall, Chapter 15, Title 50 of the Housing Authorities and Cooperation Law discisses s
housing authority®s ability to own and acquire real propesty. Subsection (d) grants the housing authority,
broad power with reepect to leasing, renting, owning, purchasing, acquiring by glft, grant, bequest,
devige, or eminent domaln, and selling, exchanging, transferring, agsigning, pledsing or dispasing of any
real or personal property. Idahe Code Ann. § 50-1904(d). This is quite different from any *interest” thef
City of McCall may bave in a landowrer’s real property which is requirsd to be awmarked e
commumity housing under the firet two priorities of Ordinance No. 815,

This Court believes that the Idahn Legislamre has carefully designated powers within & hous
authorlfy in Chapter 19, Title 50 apd Chapter 42, Title 31, of the Jdaho Code (created either by a city :j
county) to address housing problemaz and previde for affordable honsing to low income households.
Pursuant to those eode sections, A housing autherity may ecquire real property primarily through two

mechanisms: the power of eminent domahy and the issuance of bonds upon proper resolutfon. Idsho

13 crapker 19, Title 50 of tha Idahc Code which governs eity houslag aveherdtice Ls
aggentially identicxzl to Chapter 42, Title 3l governing county houelng avthorities.
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Code Ann. §8 50-1914, -1916; 31-4214, ~4216, With such bonds, & housing suthority may purchsse or
obtain real property.’* A housing suthority may also acquire real property by gift, grant, hequest orf
devise, Alternatively, a housing authorlty may also acquire real praperty tlrough loans. ldeho Code
Ann, §§ 50-1904(); 31-4204(i). Furthennore, a city or counly may lend or donate money to the housing
swhotty. Idsho Code Ann, §§ 50-1909; 31-4209, And the federsl govemment may also loan,
vontribute or provide grants or other financial assigtance to hovsing authoritiss. Idabo Code Amn, §§ 50-
1523; 31-4223,

If a city or county finds that there exlst “Insanitary or unsafe™ dwelling accommodations or that
there is & shortage of safc and sanitary dwelling accommodations available to low income hougeholds,
“[i}he poverning body shell adopt a resalution declaring that there is a need for a housing authority.”
ldaho Code Ann. §§ 50-190S; 31-4205. Although a city or courly i3 not required to create a housing
authorily, it $2ams apparent that if the eity or county is faced with & need to address affordable housiag,
the appropriate mechanizm fbr governing affordable bousing i3 through a housing authority pursuant to
either section 50-1901 ef seq., or kection 31-4201 er seq.'® Basentially, these statutes pravide thel

framework in which lecal govermments are to address affordable housing.

3 tf low income housing is owned by 2 non-profit organization such as a housing
autharity, it weuld be eligible to ba exempt from tamation under Idgho Code Sactien
83-602GG. The Idaho Impact Fee Aet, Idaho Coda 8Sacstion @7-8201 et seg., alao
aentaing an incentive for affordable housing. Lecal government=s may waive all or|
part of any impact fees =as mn incentive for develapers tp include affovdabls
houeing. Idaho Code § &7-8204(10}. .

* By Reselution 10-06, Velley County and Ademz County coreated 2 county housing
suthority Known as VARHA putsuant to Idaho Code Section 31-4208.  Ondes tho

gecrion, A county may authorize the cteation of a housing autherity, with the
abllity to transact busineams and exercisa powery, pursuant ta a proper resolutic
deslaring the nasd for amn asuthority to funetienm, azglution 10-06 waa adepeed ¢
January 23, 2006, siqned by the vValley County Commizsioners, While tha City o
Mecall did not expreesly authoriza a =sity housing authordty, it eppears to rely on
the fipdings and expercise &S5 VARHA. Qricr to the creation of VARHA, the City e
MeCall papsed FRasolution 05-19 providing for & cotmunity housing policy which was
signed by Mayor Kirk L. Eimers on Septamber 22, 2005, Crdinanae No=. 818 and 820
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In 1973, the Jdaho Logislature enacted Idahe Code Section 67-6201 ef seg., which created 4 state
agency, the ldaho Housing and Finance Association, to address the issue of affordable housing,
Essemally, the statc houvsing association i3 empowered to conduct its business, make and execute
agresmenis or conkasts, and to Jease, sell, construct, finanoe, any Tousing projests and to establish and
revise rents or charges. Idaho Code Ann. § §7-6206(g), (b), (¢), end (f). The state housing assoociation is|
algo empowered lo owg, hold and Improve rea] praperty, purchsse, lease, and obtain options upon,
scquire by gift, grant, bequest, devise, eminent domain or otherwise any real proparty and to sell, lense,
exchange, tranefer, assign, plodge, or dispose of such property, Idsho Code Aun. § 57-6206(g), (h).
Houging projects are to be subject to the Tocal planning, zoming, sanitary and building laws, ordinance
and regulations applicable to the locality of the haustug projects. Idgho Code Ann. § 67-6209. Similer
to housing authorities, (he gtate housing assosietion has the power of eminent domain gnd the power to

faspe bonds to achieve its purpose of providing affordable housing. Tdaho Code Ann. § 67-6206.

The Legislature has also created the Idsho Housing Trust Fund for the purposl of providing
“cantinyously renewable regource known as a housing trust fimd from the private and/of public money:
o assist low-Incomne end very Jow-income citizens in meeting theic basic housing neefs, and that th
needs of very low-lncome citizeng showld be given priority.” Ifaho Code Aun, § 67-8101. The hous}
trust funds are to be used to assist a varjety of aetivities, incinding but not limited to:

(2) New oonstruction, rehabilitation, or acquisition of housing units for occuLancy by low]

inoome and very low-income households;

(b) Rent subsidies in new construotion or rehabilitated multfamily units for low-income and

very low-income households;

raly on Community Guidelines snacted by VARHA and to the sxtent chat |the City of
MeCall’ s Resolution amllowed the City af MeCall to anset inclusionavy =cn£ngw
ordinances, tho adpinisrzstlion of asuch ¢ordinanceer is governed by VARMA.
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(e) Administretlve costs for houslng asglstance groups or ergenizations which provide housing
when such grant or losn will substantially increase the recipient’s aacess to housing funds
ather than those available under this chaptet;

(3] Acquinition of housing units for the purpose of presesvation a3 housing for low-income and
very low-income households;

Tdaho Code Arn, § 67-8103(2). Local governments and Incal honsing anthotitles may roceive assistance
from the stete housing association. Idaho Code Ann. § 67-8104. Specifically, the Idaha Housing T
Fund Act applies to low and very low incomne households; and defines low-Inccme households ag thase
with 2 median insome of more than fifty percent bul lesg than eighty percent of the median income ¢fthe
ares, and very-low income honseholds ag those with lesg than fifly percent of the median income. Idgho
Code Aon. § 67-8102(9), (10).
The Plaintiff argues the Legislatore specifically chose to address sffordable housing in gepara

and distinct statutes. The statures cited ebove do not make it an sbsolute requirement to build affordable

housinp. Rather, the Plaintiff argues such statutes Iimit a local governraent's ahility o provid

affordable housing through bonds or eminent domain or to offer Incentives such ag tex or impact fee|
exemptions to davelapers. The City of McCall, on the other hand, argues thet none of the gbove statules
prohibit the City from passing legizlation 10 provide for housing thes is affordablc to the City’s
workforce. What the above statutas make clenr is that the Legislature has enscted provisions boib
thiough the Idaha Housing and Finance Assostation as well as local housing authorities at the eity and
county level to gegufare affordable housing,

However, the Tdelio Supreme Conrt has held that “[a] local ardinance which merely go
further than a state statute in imposing sdditlonal regulation of & given candu‘ot does not conflict with
state law.” Voyles v. City ¢f Nampa, 97 Idaho 597, 601, 548 P.2d 1217, 1221 (1976). Futhermore,
under LLUPA, “[wjhencver the ordinances mede under this chapter imposa higher standards thaa are)

MEMORANDUNM DECISION AND ORDER — PAGE 18
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MEMORANDUM DECISION AND CRRDER -~ PAGE 19

required by any other statute or local ordinance, the provisions of ordinances mede pursuant to this

chapter shall zovem.” Idabio Code Amn § 67-6518. Although there is extensive statutory regulstion|

regarding comenunity or affordable housing for low Income households, this Court does aot Gnd that th
Lagiclsture impliedly pregmpied the enties feld of affordable housing. While such legislation may,
provids the framework for repulations relating to affordable housing, there is nothing in these statutes
which appears to prevent z city from epacting 2 zoning ordinanck with respect to affordable housing,
h. Whether Grdinance No. 819 Operates as en Unauthoriged Rent Control Provision
Under Ordin No. 819, if a developer constructs community housing units as remtals, the|
davelapzar is regulred to snter into & Comunumity Howsing Aéreernent which prgvides the cogstruction|
specifications, sales sndfor vemtal temms, and the restrictions placed on the units to emsure theid
permanent affordability corapliance with the Comnmunity Howging Guidelines. Snch housing is
permanently deed-restrieted affordable housing subjest 10 the regulstions governing potential rentess
with qualifying income levels, VARHA recowmmends rantal or sale prices to the City of McCall,

elthough the City has the| ultimate anthority on price or remt restrictions.  Such deed restrictions end

affordable housing clessifization remeain tied to the property and yun with the land to futurs owners. The

Clty of MceCal] argues it{ retains an intorest in the deed-restricted coramunity housing through the|

comumnunity housing agreeinent entersd tuto by the property owners end through the tegulations which)
enswe that such housing rémaing affordable, thus preserving the govemmentsl interest in such propery,
Pleintiff argues that such sdnt restrictjons amount to a violation of Idaho Cade §ection 55-307(2).

Idabo Code Saction) $5-307 provides in pestinent part as follows:

A local governmental unit shall not enact, maintain, or enforce an ordinance or reselution

thet would have the effect of controlling the amount of renat churged for leasmg prlvatc

r:sideu.nal p\'opa:t.yl This prowmon oe ma
anirg jal ) JOLdL 8 ‘_'.
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Idaho Code Ann. § 55-307(2) (cmphasis added). The stawte expressly allows a local governmental unit
10 coact a resclution that would have the effect of controlling rent if the governmentel unlt has
“property interest” in the residental ;PIOPOIW- The City arpues it has an interest in such affordable
housing, expleining that its interest, while et a pogsessory interest, is a repulatory and administative;
jurerest “gpplied through VARHA, to maintain the upkeep end uscfulness of sueh affordable housin;
units and to sngure that such wlts are utilized only by those individuals qualifying for the low incqmj
housing.”
Under Idsho Code Sestian 50-1904, & city housing authority hes the power to “leas: or rent any
dwellings , . . embraced in any housing project . . . [and] to establish and reviss the tenis or charges
therefare.” ldsho Code Ann. § 50-1904(d); see also Tdeho Code Ann. § 31-4204(d) (county housing
eutharity). Furthermeore, these provigions provide a housjng authority with the power to require such
real property through cminent domain or with funds obtained tlhrough [ssuance of a bond. Sgg Idake
Cods Ann. §§ 50-1914, -1916; 31-42]4, -4216. A hausing authority weuld cleerly heva & “propetty
Interest” in such praperty and the autherity to control renis. See Idaho Code Ann. §§ 50-1913 and 31
4213, This Cowrl does not conclude that the City of MeCall possesses the same intarest as = huush%
authority which owns real property.
The City of McCall admits it has only a regulatory or administrative interast, This Courtis no#
convineed that such intersst amounts to a “property intersst™ under section 55-307(2). The landownet o
develaper of affordable housing would retain a praperty interest subject to reguletion. To hold that ﬁ
local govarnment entity has a proporty Interest in real property wlien it exercises only e regulmory o
adminlstrative function would essentiglly eviscerste Idsho Code Section 55-307, which prohibits a locsl

government from controlling rent charged for leasing private residential property.

MEMORANDUM DECISTON AMD CRDER ~ PAGE 20
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& Whetlter the Ordinances Exact an Unauthorized Tax or are Disguised Impact Fecs

Initially 2 dlstinction nuat be drawn Wwith respect to Ordinance Noz. 819 and 820. These
ordinances are essentially attempting to provide for affordable housing rather than regulgte affordable
housing, Although the Court defers to the City 'of MaCall's findings relating to the need for affordabl
housing and the City's sincere efforts to‘provide for such, this Courr is being asked to decide thj
constitutionality of the means the Clty of MeCall s ndlizing to provide for affordable housing. Tho City
of MeCall has meticulously engineered o land wse provision which requires landowners and developers
10 give over soumething of value in exchange for the right 1a develap & subdivision or build 8 residential
wnit While the City of McCall argues thst Ordimance Nos. 819 and 820 merely regulate the growth oxT
residential housing in MeCall, it is undeniable that the stated goals of such ordinances ate (o provide foy]
“a re‘asonuble supply of effordable, deed restricted wotkforee housing (community housing).” Such
ordinances contemplale that in exchange for epproval and issuance of 2 building permit a landowner of
develgper must ;_;ive over something of yalug, whether it be an agreement to provide deeds resiricted)
incluslonary housing, the conveyancs of land, or a fee under Ordineice Nos. §19 or 8§20, Therefore, this

Court must determine whether the City of MoCall has suthority for cxacting such "fee ™'

1% phen ths GCourt uses the term “fee” itk is raeferring to gay and aill of the
priozities listed under Crdinanca No. 8195, and n~et mer¢ly the “in lieu feea” under,
the fourth prierity. Furthermare, it is undexstood that uadexr Ordinance No., B30,
the communiky houging fee ie B8 “fes” in any general sense of the word. The Court’s
analysls is net restricted to The fact that undex the first two privrities o
ordinance No. B1%, the landownezr ia noet relianquishing contral cver hls or hez
property. This does nok mean that the landowner iz nes in epsence paying a price of
a “([ee” to the City of McCall for ths privilege of subdividing or wesecting
improvements on his or her Jand., Thiz Court recsgnizes the fact that the City of]
MoCall hea charecotexized auch raguirement ms a "subsidy amount,” as deflined by the
provisiona for land conveyance and the in lfsu fee. §aas City of McCall Ordinance
Ne. 819, § 5,7,10(A){4) (e} and § 9.7.10(R) (5) (b). Therefore, it i2 appropriate for|
ehig Court o F£find that the reguizenents under any of the £oux prlazitlaz in
ordimanes No. B1S meonatitute a3 “fas,”
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Municipelitics are allowed pursuant to the Idsho Constitution to enaot fees or fmpose taxes 1

fund projects. Generdlly, there arc two primeary ways in whick 8 munjcipality rnay impose charges on

the public or on particular persons: (1) by leglalative en t which speeificelly permits th

mumicipality 10 fund a project through the essesument of taxes or fees; or (2) pursua to the polic
power far the collectlon of revenue incidental to the enf t of a vegulation. See Jdaho Buil
Contractars Ass 'h v. City of Cogur D 'Alang, 126 Idaho 740, 74243, 890 P.2d 326, 328-29 (1995).
Articls 7, sgction 6 of the Tdaho Coastiturion expressly provides that a oity has the power to
assess and collect taxces for all purposcs of the clty corporation] Idsho Const. Art. 7 § 6. While Artjole

7, seclion 6 af the Tdeho Constitution permits 2 municipal corporation to assess and eollect taxes for th

purposes of the corporation, that taxing authority is not self-oxdeuting and is Timited to that taxing powe:
given to the municipality by the Idaho Legislature, /4. at 742, 850 P.2d at 328 (olting Brewster v. City of
Pocatelle, 115 Tdatw 502, 503-04, 768 P.2d 765, 766-67 (198%)). Neither party has asserted any
statutery authorlty whish would permit the City of McCall to jmpose a tax through Ordinance Nos. §19

and 820, ln fact, the City of MeCzll denfes that the fees or [costs insposed upon lundownsrs in ejther

Qrdinance Nos, 819 or 820 conetitute & tax. Rather, the City yugnes such fees are lawful pursuant to its
police powers,

Under Article 12, seotion 2 of the [deho Consﬁmﬁ.Ll, a municipality sy ensct r=gu1atiuns‘
pursuant to its police power for the furtherance of the public health, szfety, morals, or walfare of it
residents. Idaho Copst. Art, 7 § 6. Purguant to tl:wsel police powers, 8 munieipality may pravide for the
collectlon of revenue incidental 10 the anforcement of a regulbtion. Jdako Bidg. Contractors Ass'n, 126}
Tdaho at 742-43, 890 P.2d a1 328-29. However, such munisipal fecs must be rationally related to the ¢ost]
of enforeing the regulation and canmot bs assassed purcly 2s|a revenue-generating scheme, Brewsior v,

Ciry of Pocarelio, 115 Idaho 502, 504, 768 P.2d 765, 767 (1988). If the fee or charge is imposed

MEMORANDUM DECIESION ANWD CRDER ~ PASE 22 \
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primarily for revenue raising purposes, it is in essence & tax and ¢an only be uphsld under the power of]
\axation, Jdaho Bldg. Coniraciors Ass'n, 126 Idahe at 743, 890 P.2d at 329,

The City of MoCzl] argues that Ordinanoe Nos. 8§19 and 820 are net pevenne raising nechanisms,
but rather land wuse resulaﬁpns enacted through the City's police powers ta conirol 2ouing ragulanloné
within the City's jurisdiction because such ordinances control a specifie nge of Jand and ﬂwelopment.‘
Just ag the City of Coeur I’ Alene argued in jdgho Building Coniracturs Avsociation, the Clty of MeCatll
arpues thet Ordinaxce Nog. 819 and 820 have bean enacted for the purposes of promod# the health,
welfie, safery, and morals of the regidents of McCall. See Idaho Bldg, Contractors Ass'n, 126 Idgho atl
743,890 P.2d at 329.

In Brewster, the Idaho Supréme Court addressed the validity of an ordinance passed by the Cim
of Poestello charging a sireet restoration and maimﬁme fee upon all ownets or oceupants of propesty|
in the Clry of Pocutello pursuant to e foymula reflecting the taffic which was egtimated 10 be generated
by that particular property. Jd. st 502, 768 P.2d at 765, The Court beld that *the reventie 1o bé collacted
from Pocatella’s suvet fee has no necessary relutionship to the regulation of trave! over its streets, buy

mather iy to genemte funds for the non-regulatory function of repairing snd maintsining streets, '[‘h:J

maintenance and repair of streets 1= 8 non-regulatory function as the terms apply to the facts of th
instant oase. Id. et 504, 768 P.2d at 767. The fes imposed by the ovdinence in Srewsier effectively wes
a pencral tax rather then ag incidental regulatory fee. “In a general sense p feo is a chargs for a dive
public service rendered to the partioular conswmer, whils a tax is n forced contribution by fle public
large to meet public needs.” fd at 505, 768 P.2d at 768.

Under Ordinance No. 819, the subsidy cremted either by requiring landowners to decd restrict &
percentage of units &5 comraugity housiag, to eonvey land, or to pay =n in lien fee appears to be an
innovative wey of creating or penerating affordsble housing. Quile plainly, even the fees collected

MENORANDUM DECIEION AND OQRDER — BAGE 23
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pursuant 1o Ordinance No. 820 sre for the purpose of “planniug, subsidizing, developing or ccnstmnu'ng]
¢omnwaily housing.” City of McCall Ordinance No. 820, § 3.8.21(E)(4). To be a valid fe, the fes
muyst be incidental to the enfo:ce_ment of the yegulatlon and bear a reasonable relationship to the cost ¢

enforcing such regulation. Brewszar, 115 Ideho at 504, 768 P.2d et 767; see also Foster 's Jrc. v. Bai.sj
City, 63 Tdaho 201, 118 P.2d 721 (1941). |

The City of MoCall argucs it has specific stafwtory authority under the LLIIPA to require
subsidy under Ordinance No. 819, or a fee under Ordinance Wo. 820, to provide for sefe, affnrdale
housing. Generelly speaking, the LLUPA governs zoning regulations such as setbacks, densily, end
beight segulatlons, Se¢ Spranger, Grubb & Assocs. v. City gf Failey, 127 Tdale 576, 903 P.2d 741
(1995). However, as discussed previously, the LLUPA, does not provida the City with any authorily for
enacting ordinances which require thet developers pravide affordable hausing, let alona autherity 10
impose a fee or require a subsidy from landowners to further such goals, To the contrary, LLUPA
provides that:

Fees established for purpaoses of wltigating the financial Impacts of development must

comply with the provisions of chapter 82, title 67, Idaho Code, Denial of a subdivision

pemit or approval of a subdivision permit with conditions wnaceeptable to the landawner

may be subject to the tegulatory taking analysis provided for by section 67-8003, Idaho

Code, consistent with the requirements esteblished thereby.
ldaho Code Ami, § 67-6513, Chapter 82 is the Idaho Development Impact Fec Act,'” and provides for

the imposition by ordinance of develppraent impaet fees ns a condition of development approval, Tdaho

" the Idahe tevelcopment Impact Fee Act defines “affordable havsing” as “housing
afEordable to Familieg whose incomes do not oxoceed ogighey pereent (80R) of the
median ineome for the se¥vire =xea or areas within tha jurisdiction of the
governmental satity. Idaho Cods Ann. § 67-8203(1}. Furthermezre, the aot dafines
“development requirement® as “a reguiremant attached to 2 developmental approval mr
other goveramantal aotion appraving or aasthorizing a particular davalopment projest
ineluding, but not limited to, & rezoning, which requirement compels the paymant,
dedication ox contribution of gouds, servicems, land, or money g1 a condition of
approval.” ITdeho Code Ann. § £7~8203{10). Uadar sectien ET-8204,
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Code Ann. § 67-8204, A development impact fes is “payment of money Imposed as a eondition of]
development approval to pay for a propertionate share of the cost of wystem improvements needed to
serve dovelopment.” Idaho Code Ann, § §7-8203(9). Such fees “shall not axceed a proportionate share
of the sast of systemn improvanenta.,” Tdaho Code Ann. § §7-8204(1),

The critical language in the Tdaho Development Impact Fee Act is that the puupose of such act lﬁ
to provide funds necessary for “planning and finsncing public facilities seeded 1o serve new growth and|
develapment . . , aecessary . , - to promote and accomimodate orderly growth and development and 1o
protiect the public health, safoty and general welfare.” Idaho Cods Ann. § 67-8203. Public fhcilities gre
defined ag warer works, waste facilities, roads, strests, and bridges, storm water collection, parks and
capltal improvements, as well as public safety facflities such as Iew enforcement, fire, emergency|
medical and rescue and street lighting facilities. fdsho Code Ann. § 67-8203(24). Ultimately, while the
Jdaho Development Impact Fee Act allows an exception to imposing a development impact fee oy
affordable housing, the Act daes not contemplate the imposition of development lmput fees to eng

an adequate affurdable housing supply or to dsvelop such. Therefore, this Court is vnable to couclude

A develapment impact fee ordinance nay exampt all aox part of 2
particular development project from develepment impack fees provided
that guch project is determinsd te create affardable housing, provided
that the public policy which supports the exemption iz contained in the
governmental entity’e comprehensgive plan and provided that the exenpt
develophnent’s propertionate ghare of gystem Smpzovements Ls funded
vhrough a2 revenue sourde other than develepment impace fass,

Idahe Code & 67=8B204({310). Essentially, a city may pravide an inceantive for the
creatien of afferdable housing by éexempting the davelopment impast fer, pravided
that =zuch exemption i1 within the ciky's comprehansive plan and that euvch
preportionate share of gystam jimprovemantz iz funded through aneather scurce such aa
state or fedaral funding of affordable hovaing,

rf the foes impozed under Ordinance Nos. BlY and 820 ere development impact fees,
such fees would he centrary to the statad Legistative lintention to pxovide &p
axcepsion Yo the imposition of Fuch fees under sectiecn 67-820d4 for the davelopment
of pfferdebrls housing.

MEMORANDUM DECISION AND ORDER = PAGE 25

RESPONDENT/CROSS-APPELLANT’S BRIEF
1332095_34, 10915-9

Page 77



hY

13

14

15

1€

18

13

20

22

21

Ze

25

28

that cither such subsidy tnder Ordinance No, 813, or fee under Ordinanee No. 820, is nppropriate unde
the Idaho Davelopment Itnpact Fee Act.

Additionally, the Idsho Supreme Court in Jdgho Butlding Contrractors Assoelation found that the
foe imposed by the city’s ordinanee “purports ta assess a fee to support additional facilitiss or service
made necessary by the develepruent, and to shift the cost of thage additiona] facilities and services from|
the public at luzge to the development itself” Id In Jdaho Building Comtractors Assoclation, the Clry of]
Cosur D*'Alene had epacted an ordinance which required a capitalization fee to pay for & proportionate
share of Ha ¢ost of improvements needed to setve development. The capitalization fae was imposed o
ell building penuits, in an attempt to have growth pay for growth. Relylng on the analysis in Arewster,
the Court held:

[T]he assessment here iz no differant than a charge for the privilege of living in ths City
of Coeur d'Alene. It is a privilege shared by the genersl public which utilizes the yame
facilities and services as those pu:cluslng building permits for new cunsn-uctiun. The
m1psct fee at issue hen.-. serves ravidin

‘ g ans 2 Js The factthat addu{on:d

seTVioes are made necesaary by g-mwrh and development doés not change the essentis]
nature of the services provided: they sre for the public at large.

Jduho Bldg. Cartractors Ass’n, 126 Idzho at 744, 890 P,24d 2t 330 (smphasis added).

The Idzho Supreme Court distingnished tsxes from foes, steting that “taxes serve the purpose Qj
praviding funding for public servioes at large, whereas a fee serves only the purpose of soverng the cos
of the particular serviee pravided by the state to the {ndividual.” Jd. (clting Alperr v. Boize Water Corp.,
118 Idaho 136, 145, 795 P.2d 298, 307 (1950)). Quoting the Brawster Court, the Idaho Supreme CourJ
acknowledged its previous holding stating:

It is only reasonable and fair to tequire the business, traffic, act, or thing that necessitates

policlng to pay this expense. To da se has been uniformly uphald by the courts. On the

other hand, this powsry muy no! be resorted 1o as 2 shield or subterfugs, under which to
gnact und gnforce a revenus-raising ordinanca pr yviatute.
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Id (quoting Brewster, 115 ldgho at 504, 768 ¥.2d at 767). In Jdaho Building Comliractors Association,

the Jdaho Supreme Cowrt affirmed fhe distrlct court’s decision holding that the municips] ordlnance
imposing fees was not authorized by the Development Impact Fee Act and that such fee wae ¢gsentially
tax providing funding for public services at lerge, [d, at 74344, 890 P.2d at 3259-30.

Likewise, the City of MeCall is attempting to bave growth in McCall pay for growth.
Essentially, landowners and developers aze being charged 2 premium, by way of either & subsidy or a fon,
10 Llve in the City of MeCall. There has been no suggestion that the landawner or developer enjoys some)

benefit, other than a benefit omensibly to be realized by the public at large, from paying the subsidy oy

building permit fee under Ordinance Nos. 819 and £20.® While the fandowner or developer may be
denicd a permit to develop a subdivision or bulld a residential unit iff he or she fails to provide the
subsidy or pay the feg, the “bepefit” he or she receives jr subdividing hig or her land does not distinguish
the subsidy or fee from a tax. Admittedly, the benefit provided is to assure “a regsonable supply of
affordable, deed restricted worldoree housing (community housing) being made evsilable - . . [to] critical
professional worliers, essential gervice personnel, end gervice workers” who ave able o live within
proximily to their work, Whatever banefit the landowner recsiveg ls no different than & benefit received
and shared by the public at large. The lack of affordable workforce housing i3 a problem for which tha’

public should bear the cost t remesdy rather than imposing the burden on & few landowners of

" ghe City of McCall attempts ke aszgue that the henefit to the landownat is twe-
fold: {1} =amsurance thet “eritical profesxsional workers, esszontlsl service
personnel and service woxkers live within proximity to their work to provide
municipal and private seoter gexviges;” and {2) incentives such as density bonus&ag
sguity builder pxeogramas, and prierity in Sew=mge and water hookups. The benefit o
ezsential wonkferce gervices 48 2 bancfit shaxad by the public at large. As Lo the
incuntives a landowner recedves, £nech lncentlves azre mot alearly outlined in the
ordinances themaslvas and (hie Court is not parguadad that guch lnecentives arg
provided in exchange for the subsidy or fees paid purxsuant ta Ordinance Noa. 818 angd
820,
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i| rather than & lapd use regulation. As an ordinance regulating a landowner's ownership rather than use, it

developers. Therefore, the purpose of the subsidy or fee wnder Ordinance Nos, 819 and 820 ig for the
benefit of publis services at large rather than s benefit to the individual assessed.

‘ The City of McCall urges that this Court’s analysis, in determining whether the fees imposed axal
disguised texcs, should focus on whether the finds collected ere disbursed In accozdance with the stared
purpose of the regulation. However, this step in the analysis should ceme ouly gfigr & determination that
the City of MoCall had suthotity to impose such fees. In Loomiy v. City of Hziley, 119 Idaho 434, 307
P.2d 1272 (1991), and also in Schmidt v. Village of Kimbarly, 74 Ideho 48, 256 P.2d 515 (1953), the
Tdaho Supreme Court found that the fees impoged were collectsd purauant te the Idaho Revenue Bond
Act. Under those ¢irgumstances, the Court was required to determine whether the fees were collected
under the gnise of the Aot end alloosted and spent otherwise on projects not related to the ardinance.
Such s not fhe situstion in the underlying case. Therefore, unjess the Court finds the fees imposcd
under Qrdinanee Nog. 819 and 820 are properly enacted pursuant to the City's pelloe powers, it need not

determine whether such fbes are belng properly disbursed in accordance witk ihe stated purposey of ﬁw‘

oedinances.

The third prong under Hobbs is ta detennice whether Opdinence No. 819 is a reasomable oxj

arbitrary enactment. Tha Plaintiff argues that Ordinemce No. §19 operates as a regulstion of ownership!

is an avbitrery and unreasonable exercise of the police pawers snd viplates the canstitutional protastion
given by the due process clause. The Plaintiff relies on O‘Connor v. City of Moscow, 69 1daho 37, 202
P.2d 401 (19485), for the proposition that & zowing ordinance msy only regulate nse, oot ownership, mJ
property, Jd. at 43, 202 P.2d at 404 (“A zoning ordinsnce deals basically with the use, not ownership, of
property.”),
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In O’Comnor, the Comt recoguized that generally, Zoming regulations are divided jno two
classes: “frat, those which regulate the height and hulk of bildings within certain designared districts,
and aecont, those which prescribe the use 1o which bnildings within certain designated districts may b
put” I at4], 202 P.2d st 403. The City of Moscow attempted to restrict certain buginesged to one
of the business distist in downtown by adopting an oydinence that provided any change of ownership
would constitute a new or addiionsl business. Therefore, any non-conforming business whichi
attempted to sell 1o & new owner would be prohibited from operating such businesz as it was 3 “new or
additionsl” business.

Specifioally, the O'Connor Court held that e provision of the ordinance dsclaring a change of
ownership to be a8 new business was void 88 being an arbitrary and unressonable exercise of the cily'sj
police power violating the constitutional protections given by the due provess clause. Jd. at 43, 202 P.2d
at 404, By enecting an ordinance relating to the business distdict and the nses of property within certain
limits of the city, the City of Moscow was repulating the use of suoh propertias. However, attempting ta
make s change in ownership a *new business* wes arbitrary snd unresgonable.

Likewize, the City of MoCall can detiguate the use of specific property in zoning aress es
residentiel or vommercial, However, the City of MoCall’s Tequirement that twenty percent of new|
subdivisions be deed-restricted a8 community housing regulates much more than a Jandowner’s “use™ of

ia or her property. The restrictions for community housing dictate the price for wisich the property may|

be s0ld and to whom the property may be sold, Eveq if the lendowner builds sental units, the restrictions
that twesty percent of the units be community housing alsa limit how much rent  landowner may charg
and ta whom the unlte may be rented. ‘These restrictions go much further than merely regulading ths us

of property; instead, they esgentially regulate ownership of the property by distating to whom a unit may,
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be zold or rented. This Court conchudes such “regulation” is arbitrary and unreasonahls as & [and usj
provivion, '

This Court is eonvinced that the imposition of the aubsidy or foe required under Qrdinanee Nos,

819 and 820 are, in reality, a tex, and not 2 regulation, Through sush ordinances, the City of McCall
sttexnptad to provide for afferdable housing either by requiring developers to pay for such by sabsidt
the bousing market or by requiring landowners to pay e community housing fes for new residential
building peraits, There is nothing which regulates the use of land other than requiring a landowner to
pay such subsidy or fees. Therefore, this Court finda thet Ordinancs Nos. 819 and 820 impermissibly
exceed the City’s police powers as they impose a tax without legislative suthority allowing the City off
MeCall to enact such tax. Furthermore, to the extent that such ordinances attempt 1o regulate owngzship)
{i.e. restrictiog o landowner's right to gell or rent lots end units by requiring affordable housing
provisians), such ordinances are arbitrary 2nd unreasonsble.

Given thate conclusions, there is no need to address the zemaining issues or challenges by thel
Plaintff of violatioy of the Equal Protection Clavse, the uncopstitytiona] “taking’* analysis, or the ability
of the City of MeCall to contract with VARHA.

MEMORANDUM DECISION AWD ORDER — FAGE 30

RESPONDENT/CROSS-APPELLANT’S BRIEF
1332095_34, 10915-9

Page 82



1

i1

12

13

i4

15

16

17

18

19

20

al

22

23

24

25

1)

- CONCLUSION

For the foregoing ressons, this Court hereby GKANTS the Flainti€F's Motion for Summary!
Tudgment, finding City of MeCall Ordinance Nos. 819 and 820 exceed the City of McCall's police]
powers as they provide for unauthorized taxes and arp, therefore, void and without force and effect)

Counsal for Plaintiff ahall submit any proposed judgments consistent with this decision, .subject to they

fight of Defendant’s counsel to review for form.

AND IT IS 80 ORDERED.

Dated this _f T%y of g“-‘a'"‘-wvﬂ-, 2008. ,

, R .
Thomas F, Neville
District Idge
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Appendix C SCHAEFER V. CITY OF SUN VALLEY

PHIL AND LYNN SCHAEFER,

V.

CITY OF SUN VALLEY, IDAHO, a
Political subdivision of the State of Idaho

RECEIVEpD
JUL 8 pgy FILE
Givens Pursley, 11 p UL -3 206

age, isi)
Court Blaine County, Idszg

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE

Case No. CV-06-882
Plaintiffs/Counterdefendants,

DECISION ON
SUMMARY JUDGMENT

Defendant/Counterclaimant.

Plaintiffs/Counterdefendants, Phil and Lynn Schaefer Lane Ranch Partnership

filed this lawsuit on October 18, 2007, challenging the City of Sun Valley’s imposition of

an in-lieu fee on the Schaefers, pursuant to Ordinance 364, the Workforce l.inkage

Ordinance. This matter came before the Court by Oral Argument on May 3, 2007,

Christopher Meyer appeared for and on behalf of plaintiffs/counterdefendants Phil and

Lynn Schaefer, and Mr. Rand Peebles and Geoffrey M. Wardle appeared for and on

behalf of the defendant/counterclaimant the City of Sun Valley. The Court has discussed

this matter at oral argumment, reviewed the briefs, and conducted independent research on

the matter, and renders the following decision.
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FACTUAL BACKGROUND

The following facts are undisputed. On April 21, 2005 the City of Sun Valley
adopted Ordinance No. 363 and Ordinance No. 364. Both ordinances sought to address
the growing need for affordable workforce housing in Sun Valley. Ordinance 363 applies
to residential and multi-family development, and Ordinance 364, known as Workforce
Housing Linkage Ordinance, applies to single-family construction. Ordinance 363 is not
at issue in the present lawsuit.

Ordinance 364 provides that all applications for Design Review in the City of Sun
Valley “shall require an approved Workforce Housing Linkage Plan such that a
percentage of the employee housing demand generated by the application will be
provided as Workforce Housing Units.” Sun Valley, Idaho Ordinance No. 364, § 9-9F-2.
Permit approval for residential development requires the applicant to either “develop or
eusure development of twenty percent (20%) of the employee housing unit demand
generated by the application either onsite or on an Eligible Site prior to or concurrent
with the issuance of any building permits for proposed new construction.” Id. at 9-9F-
4(B). The ordinance then sets forth a formula to compute the total on-site workforce
housing units a home-builder must provide. The formula is based upon the size of the
residential development, how many employees will be required, and how many
employees will reside in a unit.

Ordinance 364 also provides “[w]here alternatives to the on-site provision of such
housing is determined to be more practical, efficient, and equitable, this Article will set

forth standards for Eligible Site housing, the conveyance of land, or a payment in-lieu
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fee.” Id. at § 9-9F-1. For instance, if the formula yields a fraction of a unit a home-
builder has the option to either build a full unit or pay a fee in-lieu. An in-lieu fee may
also be provided where the City Council finds on-site housing to be inappropriate or
impractical. Once collected, the fees must be deposited into 2 Workforce Housing Fund
and used “solely to increase and improve the supply of rental and/or for sale workforce
housing...”

Plaintiffs/Counterdefendants Phil and Lynn Schaefer owned a lot in Sun Valley
and sought to obtain design review approval and 2 building permit for a new home. The
City assessed an “in-lieu” fee of $11,989.97 against the Schaefers pursuant to the
Linkage Ordinance. The Schaefers filed this lawsuit and moved for summary judgment
challenging the constitutionality of Ordinance 364. Sun Valley filed a counterclaim
seeking a declaration that Ordinance 364 is a permissible constitutional exaction pursuant
to the police power of Article XTI, § 2 of the Idaho Constitution.

STANDARD OF REVIEW

Summary Judgment is proper if the “pleadings, depositions, and admissions on
file, together with the affidavits, if any, show that there is no genuine issue as to any
material fact and that the moving party is entitled to judgment as a matter of law.” Rule
56(c), LR.C.P. Ordinarily, the Court liberally construes all disputed facts in favor of the
non-moving party, and draws all rcasonable inferences and conclusions supported by the
record in favor of the party opposing the motion. Bonz v. Sudweeks, 119 Idaho 539, 541,
808 P.2d 876, 878 (1991) . 1f the evidence reveals no disputed issues of material fact, the
trial court should grant the motion for summary judgment. Farm Credit Bank v.

Stevenson, 125 Idaho 270, 272, 869 P.2d 1365, 1367 (1994). The fact that both parties

DECISION ON SUMMARY JTUDGMENT - 3

RESPONDENT/CROSS-APPELLANT’S BRIEF

133209534, 10915-9

Page 87



RESPONDENT/CROSS-APPELLANT’S BRIEF

1332095_34, 10915-9

move for summary judgment does not in and of itself establish that there is no genuine
issue of material fact. Kromrei v. AID Ins. Co., 110 Idaho 549, 551, 716 P.2d 1321
(1986).

The parties appear to agree that no facts are at issue.

ISSUES

In the present case the primary issue is wilether, as the City of Sun Valley argues,
the in-lieu fees provided by Ordinance 364 are a proper exercise of authority under the
police powers granted to municipalities by the Idaho Coustitution. In the alternative, the
City of Sun Valley argues that the Local Land Use Planning Act (LLUPA) provides the
City with the authority to assess in-leu fees for the purpose of affordable housing. In
response, the Schaefers first argue that Ordinance 364 is an unconstitutional tax.
Secondly, the Schaefers contend there is no legislation that permits the City to assess the
in-lien fee. Further, the Schaefers claim the only arguable legislation that would permit
in-lieu fees would be the Idaho Development Impact Fee Act {IDIFA). IDIFA addresses
the city’s authority to assess charges on new growth and development, and importantly,
does not allow the imposition of in-lieu fees for affordable housing. Therefore, the
Schaefers claim, the IDIFA pre-empts the area of impact fee assessment.

The Court will analyze both issues in tum.

ANALYSIS

At the outset, a brief review of the law regarding a municipality’s authorify to
assess charges on the public is necessary. “Idaho has long recognized the proposition
that a municipal corporation, as a creature of the state, possess and exercises only those

powers either expressly or impliedly granted to it. This position, also known as “Dillon’s
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Rule,” has been generally recognized as the prevailing view in Idaho.” Caesar v. State,
101 Idaho 158, 610 P.2d 517, 520 (1980). {citations omitted).

Consequently, there are three limited methods by which a municipality may
impose charges on the public or particular persons. Idaho Bldg. Contractors Assoc. v.
City of Coeur d'Alene, 126 1daho 540 (1995). Under Art. 12, § 2 of the Idaho
Constitution, a municipality may enact regulations pursnant to its police power, for the
furtherance of the public health, safety or morals or welfare of its residents. Brewster v.
City of Pocatello, 114 Idaho 502, 503-504, 768 P.2d 765, 766-67 (1988). Under its
police powers, a municipality may “provide for the collection of revenue incidental to the
enforcement of that regulation.” Idaho Bldg. Contractors Assoc., 126 Idaho at 743, P.2d
at 329.

Also pursuant to a municipality’s police power, Att. 8 § 3 of the Idaho
Constitution permits the imposition of rates and charges to provide revenue for public
works projects. Loomis v. City of Hailey, 119 Idaho 434, 438, 807 P.2d 1272, 1276
(1991). Under this constitutional grant of authority, the Idaho Legislature enacted the
Idaho Revenue Bond Act, which allows cities to vote to approve the issuance of revenue
bonds to finance the cost or maintenance of public works. /d. In the present action it is
undisputed that Sun Valley did not attempt to hold an election to provide a bond to
finance alfordable housing.

Finally, a municipality may assess charges on the public pursuant to specific
legislation permitting a municipality to fund a particular project through the assessment
of taxes or fees. Jd. This municipal authority arises from Art 7, § 6 of the Idaho

Constitution, which “allows the legislature to invest in the corporate authorities. .. the

DECISION ON SUMMARY JUDGMENT - 5

RESPONDENT/CROSS-APPELLANT’S BRIEF

1332095 _34, 10915-9

Page 89



power to assess and collect taxes for all purposes of the corporation.” Sun Falley Co. v.
City of Sun Valley, 109 I1daho 424, 427, 708 P.2d 147, 150 (1985). This grant of
authority however, is not self-executing. A municipality may only exercise this taxing
power pursuant to, and limited by the authority granted by the legislature.

The first issue of contention is the scope of authority possessed by municipalities.
The City of Sun Valley claims a municipality’s authority is much broader than Dillon’s
rule, whereby a city’s exercise of authority is only improper if it conflicts with the
general laws of the state. Therefore, the City may enact Ordinance 364 so long as it does
not conflict with the state’s general laws. The City cites the recent Supreme Court
decision of Plummer v. City of Fruitland, 139 Idaho 810, 87 P.3d 297 (2004}, as support
for this proposition. When considering a municipality’s police power, the Court in
Plummer stated that, “the burden falls upon the party challenging the exercise of this
power fo show that such an exercise is either in conflict with the general laws of the state
or that it is unreasonable or arbitrary.” Id. at 813.

While the City is correct that Plumimer does set forth the law for a municipality’s
police power, a municipality’s anthority to tax requires separate authority. A City’s
police pawer does not authorize a city to fax the public, but rather regulate the public and
in some instances assess a fee incidental to the regulation. As the Court recently made
clear in Potts Construction Company v. North Kootenai Water District, ““a municipal
corporation’s taxes on the general public require specific legislative authorization.” 141
Idaho 678, 681, P.3d 8, 11 (2005). Therefore, the distinction lies in whether a city has
imposed a general tax, in which specific anthorizing legislation is required, or acted

pursuant to their police power, where a broader grant of authority exists.
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The second issue that must be resolved prior to the assessing the constitutionality
of Ordinance 364 regards the difference between a tax and an exaction. The City spends
a considerable amount of time arguing that the in-lieu fee is an exaction rather than an
impact fee. The import of this argument is two-fold; first, that an exaction is
constitutionally distinct from a fee, and second, because the in-lieu fee is an exaction
rather than an impact fee, LLUPA doesn’t apply. The City, however, cites no Idaho law
supporting these propositions and this Court can find none, The analysis 1s the same
whether it is labeled fee or an exaction. A municipality may regulate within its police
collect revenue if it is incidental to the enforcement of that regulation. Brewster, 115
Idaho 504. The first requirement is whether the municipality may lawfully regulate
pursuant to their police power. If the regulation fails to satisfy this requirement, then the
Court need not address whether the revenue is incidental to the regulation. Here, the
regulation is an ordinance requiring development to mitigate its effect on the housing
market. The revenue at issue is an in-lieu fee. Whether the revenue is labeled an
exaction or an in-lieu fee does not remove it from the requirements of a valid exercise of
police power.

With regard to the argument that an in-lieu fee is an exaction and not an impact
fee, and therefore LLUPA is inapplicable, the Court’s holding is the same. The label is
not the distinguishing factor. The question is whether the Idaho Legislature has
specifically authorized the collection of revenue. Thus, for purposes of this analysis,
whether the charge is labeled an in-lien fee or an exaction is inconsequential.

L Ordinance 364 is not a lawful exercise of the City of Sun Valley’s Police
Power.
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The City of Sun Valley argues that Ordinance 364 is merely a “regulation of
development to ensure that new development adequately mitigates its effect on the supply
aof affordable workforce housing,” and as such, falls within a city’s established police
power authority to regulate for the furtherance of the public health, safety or morals or
welfare of its residents.  Further, since a municipality may impose fees incidental to
police power regulation, charging an in-lieu fee is permissible. The Schaefers argue that
Ordinance 364 is nothing more than a general tax, and thus requires specific legislative
authorization.

A municipality’s police power arises from the Idaho Constitution, Art. XI1, § 2,
which provides:

Any county or incorporated city or town may make and enforce,
within its limits, all such local police, sanitary and othier
regulations as are not in conflict with its charter or with the general
laws.

As stated above, pursuant to a municipality’s police power, a city may provide for
a fee incidental to the enforcement of that regulation. Brewster, 115 Idaho at 504, P.2d at
767. The funds generated must “bear some reasonable relationship to the cost of
enforcing the regulation.” Idaho Bldg Contraciors Assoc., 126 1daho at 743, P.2d at 329.
However, if the regulation’s purpose is to raise revenue rather than regulate, it is a tax,
and may only be upheld under the power of taxation. Jd. The Idaho Supreme Court
cautiously reviews whether the collection of revenue is incidental to the enforcement of
that regulation, to ensure that the police power is not “resorted to as a shield or

subterfuge, under which to enact and enforce a revenue-raising ordinance or statute.” Jd,

Foster’s Inc. v. Boise City, 63 Idaho 201, 118 P.2d 721 (1941).
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In Brewster v. City of Pocatello, the Idahe Supreme Court analyzed the difference
between a fee and a tax. Generally, the Court considered a fee as revenue incidental to
police power regulations, and a tax to include ordinances enacted for the purpose of
raising revenue. See generally Brewster, 504 Idaho at 502, 768 P.2d at 676. In that case,
the Court held invalid an ordinance that imposed a charge for the restoration and
maintenance of streets on all owners or occupants of property in the city, as an
unconstitutional tax. The charge was calculated pursuant to a formula reflecting the
traffic estimated by that particular property. Id at 502. Initially, the Court noted that the
ordinance had no terms of regulation. The Court compared the alleged “fee” to a fee
upheld in Foster s Inc. v. Boise City as an example of a revenue incidental to a valid
police power regulation. In Foster s, the operation of parking meters was found to be
incidental to the city’s police power to regulate traffic and parking. However, the Court
found the revenue from the Pocatello ordinance had “no necessary relationship to the
regulation of travel over its streets, but rather [was] to generate funds for the non-
regulatory function of repairing and maintaining streets.” Id. at 504.

In other cases distinguishing a fee from a tax, the Idaho Supreme Court has placed
emphasis on the terms of the ordinance regarding who will benefit from the revenue
collected, whether it be the particular consumer or the public at large. In ldaho Building
Contructors Assoc. v. City of Coeur D Alene, 126 1daho 740, 890 P.2d 326 (1995), the
Court reviewed a case with facts similar to the present case, where contractors challenged
an ordinance that required payment of impact fees from new builders to pay for the cost
of development as a precondition to the receipt of a building permit. The Contractors

claimed that the'City lacked authority to collect the fees without authorizing legislation,
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and the City defended its ordinance by arguing the fee was a valid exercise of police
power. In differentiating a fee from a tax, the Court defined a fee as “a charge for direct
public service rendered to the particular consumer, while a tax is a forced coutribution by
the public at large to meet public needs.” 126 Idaho at 744, 890 P.2d at 330. The Court
held the charge to be a tax because it benefited all those who live in Coeur d*Alene
equally, yet only newcomers were responsible for the cost. Jd. As the Court stated “[tThe
fact that additional services are made necessary by growth and development does not
change the essential nature of the services provided: they are for the public at large.” Id.
Similarly, in Brewster, the Court viewed the street fee to be a charge on the cccupants or
owners of property for the privilege having a public street abut their property, which is no
different from a privilege shared by the general public in the usage of public streets.
Brewster, 115 Idaho at 504, 768 P.2d at 767.

The Court in /BCA also expressed concern that the revenues collected pursuant to
the ordinance were paid into a general fund to be used *“for capital iinprovements
throughout the City by all residents, and not solely for the benefit of those seeking the
building permit.” Idaho Bldg Contractors Assoc., 126 Tdaho at 330, 890 P.2d at 330.
Because those funds were not earmarked for use based on the demand created by
development, they could not possibly relate to any specific regulation, but rather raise
revenue for all public facility infrastructure.

The Idaho Supreme Court has found ordinances requiring payment for water
services 1o be a valid exercise of a municipality’s police power. In Loomis v. City of
Huiley, the Court found fees valid under the eity’s police power that were segregated and

used to repair and replace water system components used by the city. 119 Idaho 434, 807
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P.2d 1272 (1991). Again in Potts Construction Company v. North Kootenai Water
District, the Court found the purpose of water and sewer districts are to “serve a public
use and promote health, safety, prosperity, security and general welfare of the inhabitants
of said district.” 141 Idaho 678, 682, 116 P.3d 8 12 (2005). The Court found the fee to
be used toward the water district’s system and reasonably and rationally related to the
purpose of the city’s regulatory function of “insuring clean and safe water for those users
of the district’s system.” Id. Thus the ordinance was upheld the by the Court.

In the present case, this Court finds that the purpose of Ordinance 364 {s more
similar to a general tax than a fee because its clear purpose is to raise revenue rather than
regulate. In order for an ordinance to regulate, it must exercise some control by a rule or
a restriction. Blacks Law Dictionary (7™ 2000. For example, in Foster’s the Court
found that operating the parking meters was an essential part of the city’s authority to
control traffic and parking. In contrast, in Brewster the Court found the street fee was not
tailored to control anything regarding streets, but raise revenue for maintenance and
repair of the streets. Similarly, Ordinance 364 1s not designed to exercise cortrol or
regulate the building of community housing, but merely generates revenue.

Sun Valley also argues that it would be inconsistent to prohibit in-lieu fees while
allowing restrictions on development with regard to off-street parking, setback and height
regulations, and provide for on-site and off-site improvemcnts necessitated by new
growth. The Court finds nothing inconsistent with the above scenario. It is well settled
that mumcipalities are able to regulate development. Setbacks and height regnlations are
valid regulations of a city’s police power. Sprenger, Grubb and Associates v. City of

Hailey, 127 Idaho 576, 903 P.2d 741 (1995). Furthermore, municipalities have been
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legislatively authorized to enact zoning regulations pursuant to the Local Land Use
Planning Act. Parking restrictions are proper regulations under the city’s recognized
police power to regulate traffic and parking. The in-lieu fees assessed in Ordinance 364,
as discussed above, do not assess fees incidental to police power regulations, but instead
generate revenue.

As stated above, another factor in establishing whether Ordinance 364’s in-lieu
fee is a tax, is determining who will benefit. As Brewster stated, generally a tax benefits
the public at large and a fee 1s payment by a particular consumer for a public service.
According to Sun Valley, Ordinance 364 seeks to address the lack of workforce housing
in the Wood River Valley, and its effect on local employer’s ability to attract and retain
emplovees. Memo in Support of Sun Valley's Motion for Summary Judgment and
Memorandum in Opposition to Schaefers’ Motion for Summary Judgment, p.4. Itis
clear that the benefit of the ordinance serves new home-builders and the general public
equally. This Cowrt cannot distinguish this situation from the one that existed in
Brewster or Idaho Building Contractors Association, where the Court stated “the
assessment here is no different than a charge for the privilege of living in the City...”
Similar to Brewster, where the City utilized a formula to determine the amount of the
charge based on the traffic estimated by that particular property, the City of Sun Valley
attempts to distinguish Ordinance 364 from a general tax by including a formula to
calculate the amount of the fee for each home-builder to ensure the builder does not bear
an inordinate amount of the cost. Despite the city’s effort, the problem remains. The
lack of workforce housing, like the improvement of city streets, has an effect on the

public, and thus the public should bear the cost. As the Supreme Court stated in Idaho
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Building Contractors Assoc., “the fact that additional services are made necessary by
growth and development does not change the essential nature of the services provided:
they are for the public at large.” 126 Idaho at 744, 890 P.2d 330.

As an alternative argument, the City then asserts that there is a particular benefit

received by the Schaefers, which is the relief from constructing and dedicating a

complete workforce housing unit as required by the Ordinance. By paying the in-lieu fee,

the City claims, the Schaefers are saving money by paying Sun Valley to assume the
costs associated with workforce housing. The City is likely correct. However, the City’s
options really only provide one feasible selection to the average person. The alternative
options, such as on-site housing, eligible site housing or a conveyance of land to
Workforce Housing, are all unrealistic to the average applicant. For example, if the
formula calculating the number of units the applicant shall provide produces a fractional
number, either the applicant must build an entire unit, or pay an in-lieu fee. Further, if
the P&Z finds on-site housing to be impractical or inappropriate, or that it would be more
practical for the required units to be pooled with housing units from other projects in the
City, or a more viable project may be constructed elsewhere, then an applicant may either
pay an in-lieun fee or convey another piece of property. Ord. 364, § 9-9F-4.D. However,
the conveyance of land option is only possible if (1) the applicant owns another piece of
property in Sun Valley, and (2} the property is properly zoned, (3) the valuc of the
property 1s enough to offset the City’s development costs, and finally (4) the proposal is
accepted by the Sun Valley City Council. In addition, the developer must appraise the
property, and the City may require, prior to approval, that the property contain roads,

water supply, sewage disposal, an environmental report and other basic services. Ord.
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364, 9-9F-4.D.2. Due to the numerous obstacles an applicant would confront by
choosing any other alternative options, the City has effectively required an applicant to
pay an in-lieu fee. Consequently, it is unreasonable to claim that Schaefers have received
the benefit of not being required to choose the other three options.

Sun Valley’s claims that Ordinance 364 does not suffer from the same flaws as
Idaho Building Contractors Association because Ordinance 364 specifically segregates
and allocates the in-lieu fees, and limits their use to fund the worlcforce housing created
by the new development. The Court agrees that the ordinance does not fail in this regard.
As stated above, the Court in Idaho Building Contractors Association partially based its
invalidation of the Coeur d’Alene ordinarnce on the fact that the fees were accumulated
into a general fund. The Court was concerned that an impact fee could be assessed and
the benefit would go toward an unrelated public need. Here, Ordinance 364 serves only
to mitigate the portion of the demand for affordable workforce housing directly caused by
the new development. Revenue provided from in-lieu fees are to be deposited info an
interest bearing W orkforce Housing Fund, and solely used to “increase and improve the
supply of rental and/or for sale workforce housing affordable to moderate and low
income households and whose income 1s derived from employment within Sun Valley or
when found appropriate by the City, employed in Blaine County commonly known as the
North Valley, including the City of Kctchum and River Run.” Ordinance, 364, § 9-9F-
4B.D.1. Although Ordinance 364 satisfies this one component of a valid police power
regulation, it fails on the grounds discussed above.

This Court finds, therefore, that the Ordinance 364 in-lieu is in reality an

imposition of a tax, and not a valid exercise of a municipality’s police power.
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I The City’s charge of an in-lien fee pursnant to Ordinance 364 is pot
specifically authorized by the Idaho Legislature.

As discussed above, a municipality may also impose taxes or fees on the public by
specific authorization from the Idaho legislature. Idaho Bldg Contractors Assoc,126
Idaho at 742, 890 P.2d 328. Therefore, the only proper question for this Court is whether
any specific authorization from the legislature exists. The City of Sun Valley identifies
the Local Land Use Planning Act (“LLUPA”) as the source of the City’s authority. The
Schaefers argue that Ordinance 364 is without legislative authorization. The Schaefers
further contend that Ordinance 364 is preempted by Idaho law, particularly the Impact
Fee Act.

The Schaefers’ argument is two fold. First, the Tdaho Legislature did not
specifically authority the City to assess in-lieu fees. Second, the IDIFA preempted the
area of impact fees, and therefore the City could not assess in-lieu fees. Here, the Court
need not proceed to Schaefer’s second argument on preemption at this time. The
question to address is whether the Idaho Legislature specifically authonzed a
municipality to assess fees or taxes for affordable housing. If so, the ordinance would be
upheld on that basis. Ifno legislative authority exists, then no preemption argument is
necessary because the state did not grant specific authorization to the city.

Furthermore, preemption generally serves as a limitation of authority granted to
municipalities by the Idaho Constitution. Caesar, 101 Idaho at 161. “The city cannot act
in an area which is so completely covered by general law as to indicate that it is a matter
of state concemn. Nor may it act in an area where, to do so, would conflict with the state’s
general laws.” Id. For instance, a city’s police power is limited in areas where the State

has either directly preempted an ordinance or preempted the field. The Schaefers appear

DECISION ON SUMMARY JUDGMENT - 15

RESPONDENT/CROSS-APPELLANT’S BRIEF Page 99
[332095_34, 10915-9



to concede that the preemption argument would apply only if the Court found Ordinance
364 to be a proper exercise of a municipality’s police power. Only then could it be
argued that the State has preempted the area of impact fees, and the city is prohibited
from acting in that field. Since this Court found Ordinance 364 to be outside the
authority of a municipality’s police power, the Court need not decide whether IDIFA
preempted the ordinance. Therefore, since it is undisputed that IDIFA does not provide
the necessary authority from the legislature, the Court will focus on the LLUPA.

The City defends Ordinance 364 by arguing that LLUPA provides the authority
necessary for a municipality to assess in-lieu fees for affordable housing. This Court
cannot find that LLUPA provides the City with any such authority.

The Idaho Supreme Court has reviewed other challenges to County ordinances
where the County defended by identifying a specific grant of authority by the legislature.
One such lawsuit, Kootenai County Property Ass'n v. Kootenai County involved a
municipality’s attempt to charge the public fees to establish, maintain and operate a solid
waste disposal system. In that case the Court upheld the assessment of fees on the basis
that the Idaho legislature permitied the municipality to fund a particular project through
the assessment of taxes or fees. 115 Idaho 676, 769 P.2d 553 (1989). The legislation at
issue was entitled Solid Waste Disposal Sites, Title 31, Chapter 44, which grauted county
comniissioners the authority “to acquire, establish, maintain and operate such solid waste
disposal systems as are necessary and to provide reasonable and convenient access to
such disposal systems by all the citizens.” LC. § 31-4402. Further, the statute provides

the board of county commissioners the following options to fund the waste disposal
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system: levy a tax, collect fees, use existing revenues, or collect money from any other
source, or any combination thereof. 1.C. § 31-4404(1).

In contrast, the City of Sun Valley fails to point to any language in the Local Land
Use Planning Act that specifically grants authority to assess fees or taxes. It is evident
from the Solid Waste Disposal Sites Act that the legislature provides revenue collection
authority with specific language. In contrast, the City of Sun Valley cites the Court to
several sections of LLUPA as support for the legislature’s broad grant of anthority.
These sections provide cities with the authority to promote the general welfare of the
people of Idaho by identifying and assessing the need for affordable housing, and
requiring cities to address such issues by implementing regulations and standards. 1.C. §

7-6508, L.C. § 67-6511. Indeed, LLUPA provides a city with broad authority to regulate
i the context of land use. However, notably absent from LLUPA is language permitting
a city to assess taxes or fees.

Further, it is not at all clear that Ordinance 364 is of the type that LLUPA applies
to. “LLUPA establishes explicit and express procedures to be followed by the governing
boards or commissions when considering, enacting and amending zoning plans and
ordinances.” Reardon v. Magic Valley Sand and Gravel, Inc., 140 Idaho 115, 119, 90
P.3d 340, 344 (2004). Further, zoning regulations “‘are divided into two classes; first,
those which regulate the height and bulk of buildings within ccrtain designated districts,
and second, those which prescribe the use to which buildings within certain designated
district may be put.” O’Connor v. City of Moscow, 69 Idaho 37, 202 P.2d 401 (1949).
The standards listed in the LLUPA are consistent with the above definition of zoning

regulations, listing “such things as building design; blocks, lots, and tracts of land; yards,
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courts, greenbelts, planting strips, parks, and other open spaces; trees; signs; parking
spaces; roadways, streets, lanes, bicycleways, pedestrian walkways, rights-of-way,
grades, alignments, and intersections; lighting; easements for public utilities; access to
streams, lakes, and viewpoints; water systems; sewer systems; storm drainage systems;
streets numbers and names; house numbers; schools, hospitals, and other public and
private development.” 1.C. § 67-6518. The common theme of the above standards is the
regulation of land use. Ordinance 364 does not impose standards related to the
regulation of land use, but rather seeks to impose fees upon Iandowners seeking a
building permit.

n sum, the Court cannot find that the L.LUPA specifically grants the City of Sun
Valley the authority to assess fees or taxes on the public. Therefore, Ordinance 364
cannot be upheld on the basis that the City of Sun Valley may assess an in-lieu fee
pursuant to specific legislative authorization.

IDATO TORT CLAIM ACT

The Schaefers seck a refund of the $11,989.97 in-lieu fee pursuant to the Idaho
Tort Claim Act, L.C. § 6-901 to 6-929. The City claims no refund is due because the city
acted “without reckless, willful and wanton conduct as defined in 6-904C, Tdaho Code.”
1.C. § 6-904A. This Court cannot find that the City of Sun Valley enacted Ordinance 364
willfully or recklessly, and therefore denies any refund pursuant to this act.

The Schaefers also seek a refund on the basis that the state was unjustly enriched
by receipt of an unconstitutional tax. The Court in BHA Investments, inc., v. State, 138
Idaho 348, 355, 63 P.3d 474, 481 (2003), acknowledged such a claim may be appropriate

where the state charges an unconstitutional fee. A claim of unjust enrichment requires
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(1) a benefit is conferred upon defendant by plaintiff, (2) appreciation by the defendant of
the benefit, and (3) acceptance of the benefit under circumstances that would be
inequitable for the defendant to retain the benefit without payment of the value thereof.
Gibson v. Ada County, 142 Idaho 746, 133 P.3d 1211 (2006). In the present action, the
City collected and appreciated receipt of $11,989.97 from the Schaefers. Further, as a
result of this Courts ruling regarding the constitutionality of the ordinance, acceptance of
the char_ge by the City would be inequitable. Thus, this Court finds the City to have been
unjustly enriched in the amount of $11,989.97 and the Schaefers are HERERY entitled to
a refund in that amount.

In conclusion, because Ordinance 364 is not a valid exercise of a municipality’s
police power, nor specifically authorized pursuani to a specific legislative enactment, the
Schaefer’s Summary Judgment is HEREBY GRANTED, and thus the City of Sun

Valley’s Summary Judgment is DENIED.
It is 50 ordered.

&&,3,)@7

Robert I. El!ee v
District Judge
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