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STATEMENT OF THE CASE

I. NATURE OF THE CASE

This action arose as part of an effort to collect a judgment entered against Defendant
Gordon A. Jones by the Second District Court in Davis County, State of Utah. At the close of a
bench trial in that case, the Judge indicated an intent to enter a substantial judgment on behalf of
the Plaintiff, Allen F. Grazer, following a further submission of evidence on damages. At about
this same time, Plaintiff and his counsel realized that Defendant Gordon A. Jones had transferred
away his property, both within the State of Utah and in Idaho, in an effort to avoid collection of
the judgment.

Based upon the discovery of Defendant Jones’ attempts to fraudulently transfer property,
the Plaintiff initially filed this action prior to the entry of the Utah judgment. The action
originally included causes of action to set aside a quit-claim deed from Jones to J&J Livestock,
LLC (*“J&J”), which had been executed prior to the formation of J&J; the second cause of action
sought to set that attempted transfer aside as fraudulent.

The Defendants’ counsel responded to that Complaint by filing an Answer in which they
denied the substantive allegations of the Plaintiff’s Complaint; throughout the course of an
intervening bankruptcy and until the filing of the Defendants’ Answer to the Second Amended
Complaint, the Defendants Gordon A. Jones and J&J Livestock were asserting that the deed was
valid. Unless and until this issue was resolved by the court, the issuance of a Writ of Execution
would have been futile.

Ultimately, following a number of delays in the case, including a bankruptcy, repeated



reassignments of judges, repeated withdrawals and re-appearances of counsel, and several
vacated trial dates, the Defendants finally filed their Answer to the Second Amended Complaint
on January 21, 2011. That Answer established, for the first time, that the Defendants had
abandoned most of their futile defenses, clearing the way, in the Plaintiff’s mind, for a Writ of
Execution and/or Summary Judgment. That Motion was filed on February 11, 2011.

In their Answer, however, the Defendants also asserted, for the first time, that the
Plaintiff’s ability to execute on his Judgment was time barred due to the fact that the Plaintiff had
also recorded a copy of the Utah judgment on August 1, 2005. (R. Vol. 1, p. 60.) While that
judgment had, in fact, been recorded in Idaho, the action below was also pending, in an effort to
establish the ownership of the property in question. Until the clarification of the ownership of
the property, the issuance of a Writ of Execution on the Judgment would likely have been futile
(by virtue of the lack of title ownership), or would have been challenged by the Defendants.
Evidence of the Defendants’ likely challenge to such an execution arises from the affirmative
defenses raised in the January 2011 Answer, wherein they insisted that there were prerequisites
to the issuance of a Writ of Execution which had not been met.

At about the same time as the Plaintiff was filing his Motion for Summary Judgment and
Writ of Execution, Defendants asserted in their own Motion for Summary Judgment that the time
limits for issuance of such Writs under Idaho Code Ann. §§10-1110 and 10-1111 had lapsed, in
light of the fact that in excess of five years had occurred since the recordation of the Judgment.
Their argument ignored the Idaho statutes and the case law which set forth that parties are not
limited in their means for collecting a judgment and that ignored the fact that Plaintiff had been

diligently seeking to collect the judgment even from before it was entered. No valid public



policy supports dismissal of the Plaintiff’s claims based upon the lapse of time.

An additional matter in this appeal arises from the court’s dismissal of causes of action
asserted against Jason Jones who was named in the Plaintiff’s Amended Complaint and the
Plaintiff’s Second Amended Complaint. The court dismissed Jason Jones by virtue of the lapse
of too much time between the filing of the First Amended Complaint and the service of the
Second Amended Complaint. In so doing, the court ruled, without any case law support, that the
six month time limitation in Rule 4(a)(2) related back to the filing of the first Amended
Complaint, rather than the filing of the Second Amended Complaint. This interpretation is not
supported by the language of the Rules, and is not supported by public policy. There is no
logical reason why the Plaintiff should have been precluded from filing and serving a Second
Amended Complaint asserting causes of action which he clearly could have asserted in a separate
action. That dismissal does not serve the ends of justice as required by Idaho R. Civ. P. 1(a).
(“These rules shall be liberally construed to secure the just, speedy and inexpensive
determination of every action and proceeding.”)

II. COURSE OF THE PROCEEDINGS

This is an action filed in connection with the collection of a judgment entered in the State
of Utah; the Plaintiff’s Complaint was filed on May 12, 2005; action on the case was stayed for
about a year following the Defendants’ bankruptcy; Plaintiff thereafter filed an Amended
Complaint pursuant to order of the court, a Second Amended Complaint pursuant to stipulation,
and sought to file a Third Amended Complaint, leave for which was denied.

The court dismissed the Second Amended Complaint as to proposed Defendant Jason

Jones on two occasions; Plaintiff also appeals the dismissal of that action.



Finally, the court granted Summary Judgment to the Defendants herein on April 1, 2011;
the court’s Judgment, Order and Decree was filed on April 26, 2011, and the Notice of Appeal
herein was filed on June 1, 2011. Plaintiff appeals the court’s granting of the Defendants’
Summary Judgment, the court’s denial of the Plaintiff’s Motion for Summary Judgment, and the
granting of the Motion to Dismiss Jason Jones.

II1. STATEMENT OF FACTS

1. On April 26-29, 2005, Judge Alphin of the Second District Court in Utah heard a
civil case involving the Plaintiff, Allen F. Grazer, and the Defendant, Gordon A. Jones. On April
29, having previously dismissed Jones’ claims, Judge Alphin declared his intention to award
judgment in favor of Mr. Grazer. (R. Vol. 1, p. 4, 14; admitted in R. Vol. 1, p. 53.)

2. This action was commenced by the Plaintiff’s filing of a Complaint (the “Original
Complaint™) on May 12, 2005. The Original Complaint contained two causes of action; a cause
of action for declaratory judgment invalidating a quit claim deed which purported to transfer
property from Gordon A. Jones to J&J Livestock, LLC (“J&J’), and an alternative cause of
action to set the transfer aside, as fraudulent. (R. Vol. 1, p. 1.)

a. Paragraph 12 of the Original Complaint alleged that Jones had transferred
his Franklin County, Idaho property to J & J on December 22, 2004, one week after the

Utah Court had set the Utah matter for trial. (R. Vol. 1, p. 4, 12.)

b. The First Cause of Action of the Original Complaint sought to set aside

the quit claim deed from Defendant Jones to J&J, as void ab initio. (R. Vol. 1, p. 5, §15-

19.)

C. The Second Cause of Action of the Original Complaint sought to set aside



the transfer from Jones to J&J, based upon the fraudulent nature of the transfer. (R. Vol.
1, p. 5-7, 920-29.)

d. For relief under the Original Complaint, Plaintiffs sought “a declaratory
order declaring the quit claim deed void ab initio and vesting title to the Franklin County
property in Jones” (R. Vol. 1, p. 7, prayer J1); “For judgment avoiding the transfer of the
Franklin County property... under the Uniform Fraudulent Transfer Act, I.C. 55-916(a).”
(Id., prayer § 2), and “For a writ of attachment attaching the Franklin County property to
satisfy Grazer’s judgment against Jones.” (/d., prayer §3)

3. On July 8, 2005, “Defendants” filed an answer to the Plaintiff’s complaint. (R.
Vol. 1, p. 52.) The Answer denied that the quit claim deed transferring the property was invalid
(Id at p. 53, 918), and denied that “Grazer [was] entitled to an avoidance of the transfer to the
extent necessary to satisfy his judgment.” ( Id at p. 54, §27.) The Answer prayed that the
“Complaint be dismissed with prejudice in its entirety [sic] that Plaintiff take nothing thereby”
(Id., prayer at JA).

4. Defendants thereafter stipulated to the issuance of a Writ of Attachment against
the Property and, in light thereof, a Writ of Attachment was issued by this Court on August 5,
2005. (R.Vol. 1, p. 62.)

5. On November 22, 2005, the Court entered an Order allowing Plaintiff to amend

his complaint, in accordance with the Motion and Memorandum filed therewith." (R. Vol. 1, p.

' For inexplicable reasons, several pleadings filed by the Plaintiff do not appear in the Court’s
record. While none of these missing documents are critical to the resolution of this dispute, they
are included herein as part of an Addendum. The Motion and Memorandum to Amend are
included as Exhibit “A” in the Addendum.



65.)

6. On April 13, 2006, the Utah Court in the case in which the Judgment was entered,
ruled that the Judgment entered July 5, 2005 “effectively disposed of Mr. Grazer as a party as
well as any of his claims against the plaintiffs [including the Defendant herein Gordon A. Jones]
and the plaintiffs’ claims against him.” The court certified the July 2005 judgment as final, and
augmented the prior judgment with an additional $222,584.32.

7. On April 18, 2006, Gordon A. Jones filed a case under Chapter 7 of the
Bankruptcy Code, staying further proceedings in this case. (R. Vol. 1, p. 69, see also R. Vol. 5,
p. 598-600.)

8. On July 17, 2006, the Chapter 7 Bankruptcy Trustee removed this Action from
the jurisdiction of Idaho to the jurisdiction of the Utah Bankruptcy Court. (R. Vol. 1, p. 68-71.)

9. In April 2007, the Chapter 7 Trustee and Grazer entered into an Agreement,
approved by the United States Bankruptcy Court for the District of Utah abandoning this cause
of action from the bankruptcy estate and specifically authorizing Grazer to proceed with his
action to collect against the real property at issue herein (the “Property”). (R. Vol. 1, p. 87-97.)
All property of the bankruptcy estate, specifically including the Franklin County property and the
associated water shares and specifically including the action below, were abandoned from the
bankruptcy estate to the Plaintiff. (Id at p. 92-93.) The bankruptcy court’s order specifically
stated that “Grazer shall be entitled to fully pursue all his rights and claims against the aforesaid
property in any State or Federal Court what [sic] would have jurisdiction absent the filing of the
Debtor’s bankruptcy.” (/d. at p. §9-90.)

10. On January 20, 2009, an Order of Discharge was granted in the Gordon Jones



Bankruptcy. The Order provides “However, a creditor may have the right to enforce a valid lien,
such as a mortgage or a security interest, against the debtor’s property after the bankruptcy, if
that lien was not avoided or eliminated in the bankruptcy case.” (R. Vol. 4, p. 549, Y18.)

11.  No action to avoid the judgment lien of Grazer was commenced in the Gordon
Jones Bankruptcy. (R. Vol. 4, p. 549, 919.)

12.  On May 7, 2007, Grazer requested a Scheduling and Management Conference in
this Case. (A copy of this request does not appear in the Court’s record. A true and correct copy
of the Request, including Plaintiff’s counsel’s certificate of service, is included in the Addendum
as Exhibit “B.”)

13.  On December 26, 2007, Grazer again requested a Scheduling and Management
Conference in this Case. (R. Vol. 1, p. 83.)

14. On January 2, 2008, Jones’ then-acting counsel withdrew. (R. Vol. 1, p. 104.) On
February 4, 2008, Lane Erickson appeared on behalf of Gordon Jones, Linda Jonesand J & J
Livestock. (R. Vol. 1, p. 107.)

15. On March 13, 2008, the Court set this matter for trial on November 5 and 6, 2008
(R. Vol. 1,p. 112.)

16. On August 21, 2008, Lane Erickson filed a Motion to Withdraw. (R. Vol. 1, p.
117.)

17. On October 8, 2008, Judge Mitchell Brown disqualified himself; the matter was
referred to the Administrative District Judge for reassignment (R. Vol. 1, p. 119); Judge
McDermott referred the matter to Judge Dunn (R. Vol. 1, p. 120.); On October 22, 2008, Judge

Dunn disqualified himself and again referred the matter to the Administrative Judge for



reassignment (R. Vol. 1, p. 121). On October 29, 2008, this matter was referred to Judge Nye.
(R.Vol. 1,p. 123)

18. On October 14, 2008, Kent Hawkins was substituted as counsel for Linda Jones.
(This pleading is also omitted from the Court’s file.)

19. On May 13, 2009, Lane V. Erickson filed a Motion to Dismiss on behalf of Jones
supported by an Affidavit of Lane V. Erickson in which he stated that he was the attorney for
Gordon A. Jones, noting that the case had been “assigned and reassigned to several judges who
for various reasons disqualified themselves....” and further stating that the discharge granted in
Jones’ bankruptcy had discharged the debt. (R. Vol. 1, p. 124-34.)

20. On July 31, 2009, the parties’ counsel appeared for argument on the Motion to
Dismiss. The Amended Complaint was not in the Court’s file, and Defendants’ counsel (for
Linda Jones and Gordon Jones) denied having received a copies. A copy for the Plaintiff’s
counsel was filed. Copies were made and distributed to Lane Erickson and Dave Gallafant (of
Merrill & Merrill). At the request of Defendants’ counsel, the hearing was vacated. In a Minute
Entry and Order arising from that hearing, Mr. Erickson was advised to re-notice his motion, and
the Court indicated it would “send out the standard form for getting [the case] on the Court’s
calendar for trial. (R. Vol. 2, p. 291-92.) That motion was never re-noticed.

21. On November 4, 2009, Plaintiff filed a Motion to File Second Amended
Complaint (R. Vol. 2, p. 293); the Motion was stipulated to by all counsel (R. Vol. 3, p. 325); the
Second Amended Complaint was filed on December 7, 2009. (R. Vol. 3, p. 329.)

22.  Jason Jones was served with a copy of the Second Amended Complaint on

February 10, 2010. (R. Vol. 3, p. 429.)



23.  On February 26, 2010, Jared Steadman of Merrill & Merrill filed a Notice of
Special Appearance on behalf of Jason Jones (R. Vol. 3, p. 432), and a Motion to Dismiss [the
Second Amended Complaint]. (R. Vol. 3, p. 434.) That Motion was based upon allegations that
the Summons had been improperly issued, and that it was not served in a timely fashion.

24.  Jason Jones was once again served with a copy of the Second Amended
Complaint, this time with a Summons which had been issued by the Court, on April 15, 2010.
(R. Vol. 4, p. 473.)

25. On May 3, 2010, Jared Steadman filed a Second Notice of Special Appearance on
behalf of Jason Jones (R. Vol. 4, p. 476), and a Renewed Motion to Dismiss [the Second
Amended Complaint]. (R. Vol. 3, p. 434.)

26. On June 11, 2010, the Court dismissed the Second Amended Complaint as to
Jason Jones. (R. Vol. 4, p. 480.)

27. On July 19, 2010, the attorneys for all parties submitted a Joint Statement
Submitting Information for Scheduling Order stipulating to three trial dates with first setting to
be in February, 2011. (R. Vol. 4, p. 492.)

28. On August 20, 2010, Judge David C. Nye entered a Scheduling Order, Notice of
Trial Setting and Initial Pretrial Order setting the Trial in a 1*' Setting commencing February 8,
2011. (R. Vol. 4, p. 501.)

29.  OnJanuary 13, 2011, in a telephonic status conference requested by Defendants’
attorney, Lane V. Erickson, the February 2011 trial dates were stricken and trial dates were set
for March 29, 2011 — April 1, 2011. (R. Vol. 4, p. 532.)

30.  OnlJanuary 21, 2011, Defendants Gordon Jones (individually and as personal



representative of Linda G. Jones) and J & J Livestock, filed their Answer to Plaintiff’s Second
Amended Complaint. (R. Vol. 4, p. 534.) The Answer denied that the July 7, 2005 Judgment
was final (/d. at §16), and contained a number of admissions that mooted much of the Plaintiff’s
Second Amended Complaint. The answer asserted that the Utah Judgment “was not a ‘final
judgment’ upon which a valid Foreign Judgment can be issued (Id, First Affirmative Defense),
asserted that Plaintiff was “judicially estopped from claiming that the ‘final judgment” of the
Utah court was entered on any date other than April 13, 2006...” (/d., Second Affirmative
Defense), asserted that plaintiff could not “seek to execute against any of the Defendants’ real
property until such time as Plaintiff has fully satisfied each and every requirement set forth in
I.C.§ 11-102,” (/d., T hird Affirmative Defense), asserted that “Plaintiff cannot seek the
enforcement of any judgment it claims or any execution it derives therefrom...until such time as
Plaintiff [established that the judgment had not been satisfied]. ““ (/d., Fourth Affirmative
Defense.)

31. On February 11, 2011, Defendant Jones filed a “Pre-trial Brief, a/k/a Motion for
Summary Judgment. (R. Vol. 4, p. 544.) On that same date, Plaintiff filed his Motion for
Summary Judgment and for Issuance of Writ of Execution. (R. Vol. 5, p. 566.)

32. On February 16, 2011, the Court vacated the March 29, 2011 — April 1, 2011 trial
setting. (R. Vol. 5, p. 649.)

33. On February 23, 2011, the Court issued a Notice of Taking Summary Judgment
Under Advisement. (R. Vol. 5, p. 653.)

34.  On February 25, 2011, Plaintiff filed a Notice of Intent to File Response to

Defendant’s Pre-Trial Brief aka Motion for Summary Judgment; Plaintiff’s first awareness of the

10



filing of the Motion had arisen from the Court’s Notice. (R. Vol. 5, p. 679.)

35. On March 7, 2011, Plaintiff filed a Combined Response to the Pre-trial Brief aka
Motion for Summary Judgment (R. Vol. 6, p. 694); on March 21, 2011, Defendant filed his
Reply. (R. Vol. 6, p. 758.)

36. On April 1, 2011, the Court filed its Decision on Motions for Summary Judgment
(R. Vol. 6, p. 767); on April 26, 2011, the Court issued its Judgment, Decree and Order. (R.Vol.
6,p.779.)

37.  Plaintiff filed this appeal on June 1, 2011. (R. Vol. 6, p. 803.)

ISSUES PRESENTED ON APPEAL

1. The Court erred in granting Defendants’ Motion for Summary Judgment, by
holding that Plaintiff failed to timely execution or to renew the Judgment.

2. The Court erred in denying the Plaintiff’s Motion for Summary Judgment and for
Writ of Execution.

3. The Court erred in granting Jason Jones’ renewed Motion to Dismiss.

ATTORNEY FEES ON APPEAL

Appellant claims attorney fees on this appeal, based upon the fact that the underlying
Judgment, which Plaintiff seeks to enforce, provided for attorney fees incurred in connection
with the collection thereof. (R., Vol. 3, p. 350.)

ARGUMENT

1. THE COURT ERRED IN HOLDING THAT PLAINTIFF FAILED TO

TIMELY EXECUTE OR TO RENEW THE JUDGMENT

a. Plaintiff’s Action, Commenced Prior to the Entry of Judgment, Either

11



Tolled or Mooted Idaho Code Ann. 10-1111, to the Extent it is “Treated as a Statute

of Limitations”.

The basis for the court’s dismissal of the action arises from Idaho Code Ann. 10-

1111, which provides as follows:

§ 10-1111. RENEWAL OF JUDGMENT - LIEN

(1) Unless the judgment has been satisfied, at any time prior to the expiration of
the lien created by section 10-1110, Idaho Code, or any renewal thereof, the court which
entered the judgment, other than a judgment for child support, may, upon motion, renew
such judgment. The renewed judgment may be recorded in the same manner as the
original judgment, and the lien established thereby shall continue for five (5) years from

the date of judgment.
(2) Unless the judgment has been satisfied, and prior to the expiration of the lien

created in section 10-1110, Idaho Code, or any renewal thereof, a court that has entered a
judgment for child support may, upon motion, renew such judgment. The renewed
judgment may be enforced in the same manner as the original judgment, and the lien
established thereby shall continue for ten (10) years from the date of the renewed

judgment.

The court’s reliance on this section was misplaced for several reasons; first and
foremost, the Plaintiff’s action which was filed prior to the entry of the Judgment, and which was
continuously pursued thereafter, tolled Section 10-1111. The Plaintiff’s action was filed in
connection with an effort to execute upon the Judgment; the Plaintiff could not have executed
upon his Judgment prior to January of 2011, because up to that time, the Defendants were
contesting whether or not Defendant Gordon Jones even had any interest in the Franklin County
property. It would have been impossible for the Plaintiff to execute upon the Judgment when the
record title was, at best, clouded as to the ownership of the title.

None of the cases which were relied upon by the Defendants or the Plaintiff
involved a situation such as this, where the Plaintiff had actually filed and had pending an action

respecting the allegedly expired Judgment. While Plaintiff had never specifically requested that

12



the Court issue an execution prior to his filing his Motion for Summary Judgment and Writ of
Execution (which promptly followed the first opportunity to be able to do so) it was implicit the
entire time that the Plaintiff was seeking to clarify the status of title so that a Writ of Execution
could ultimately be issued.

The various cases relied upon by the Defendants with respect to the statute of
limitations note that while a judgment can be freely renewed, it must be renewed primarily to
protect plaintiff against the claims of creditors who may rely upon the lapse of five years as an
indication of the expiration of the judgment. There is no evidence that any creditors made such
reliance in this case; furthermore, any reliance by any potential creditor upon the absence of an
execution would have had to overlook the fact that there has been a Lis Pendens recorded
throughout the entire duration of the lawsuit. (R. Vol. 1, p. 10.) As it is undisputed that a
renewal of the Judgment would have been automatic and granted had it been explicitly sought, it
would be an absurdity for the absence of specific request to allow the Judgment debtor to escape
the liability imposed by the lien.

b. Plaintiff’s Action Was All Part of an “Attempt to Execute Upon the

Judgment, and Was Specifically Allowed as an Alteration.”

The ability of the Plaintiff to obtain and pursue a Writ of Execution upon the
docketed Judgment was only one of the remedies available to the Plaintiff under Idaho law.
Idaho Code Ann. §10-1306 specifically provides that “The right of a creditor to bring an action
to enforce his judgment instead of proceeding under this act remains unimpaired.” Idaho Code
Ann. §10-1306 is taken from the Uniform Enforcement of Foreign Judgment Act; this section

specifically allows the Plaintiff to bring his action on the judgment, as he did, in a timely fashion

13



to pursue an alternative means to collect the Judgment.

At the time the Plaintiff’s Complaint was filed, and until January 2011, pursuit of
of this action was necessary and appropriate for the Plaintiff to collect the Judgment. The
Defendants had attempted to fraudulently transfer the property in question prior to the filing of
the Complaint; additionally, the water shares associated with the property had also been
fraudulently transferred. Plaintiff needed a court adjudication to clarify his right to execute upon
the Franklin County Property up to and until the filing of the Defendants” Answer to the Second
Amended Complaint. Furthermore, the Plaintiff sought (unsuccessfully, but subject to this
Court’s review) to join Jason Jones in the action in order to quiet title respecting a Notice of
Interest, which Jason Jones asserts in the property. Extinguishment of Jason Jones’ Notice of
Interest is not a prerequisite to the enforcement of the Judgment, but will facilitate clear title in
the event the title is executed upon.”

c. Defendant Should be Estopped from Relying Upon the Plaintiff’s

Alleged Failure to Timely Execute, Based Upon Their Affirmative Defenses
Asserting that Plaintiff Could Not Execute Upon the Judgment.

In their Answer to the Second Amended Complaint the Defendants asserted the

statute of limitations as a defense, but also asserted that:

. “Plaintiff is judicially estopped from claiming that the ‘Final Judgment’ of

? While it is not a technical prerequisite that Jason Jones’ interests be clarified prior to execution,
that would simplify the matter. In the event that this Court reverses the court’s dismissal of the
cause of action against Jason Jones, the Court can still remand the action as necessary, for
clarification as to the Plaintiff’s rights to execute upon his Judgment. For example, the Court
could mandate the issuance of an injunction, but remand this matter for an opportunity for the
Plaintiff to adjudicate the validity (or invalidity) of Jason Jones’ purported interests.
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the Utah court was entered on any date other than April 13, 2006, by reason of the

Utah Court ruling dated April 13, 2»006” (Answer to Plaintiff’s Second Amended

Complaint, R. Vol. 4, p. 540, 39).

. “Plaintiff cannot seek to execute against any of the Defendants’ real
property pursuant to I.C. §§11-101 and 11-105” (/d., R. Vol. 4, p. 541, 942).

. “Even if none of the other Affirmative Defenses existed, Plaintiff still
could not seek to execute against of the Defendants’ real property until such time as
Plaintiff has fully satisfied each and every requirement set forth in I.C. §11-102.” (R.
Vol. 4, p. 541, 943.)

. “Plaintiff cannot seek the enforcement of any judgment it claims or any
execution it derives therefrom against of the Defendants’ property, real or personal, in
Idaho until such time as Plaintiff has fully satisfied the Court through an itemized
accounting, that the property, monies, executions and the like that Plaintiff has already
recovered and received in Plaintiff’s Utah court proceedings have not already fully
satisfied the judgment claimed by Plaintiff.” (R., Vol. 4, p.541, §43.)

The Defendants’ inconsistent positions — asserting on the one hand that the

Plaintift did not execute on his Judgment in a timely fashion, and on the other hand that the
Plaintiff could not have executed until certain matters were adjudicated — point out the
inconsistencies of the position asserted by the Defendants. The Plaintiff sought diligently to

collect the Judgment and obtain execution thereon from prior to the date of the Judgment itself.

3 Of course had this assertion been upheld by the trial court, Plaintiff would have had up until
April 13, 2011 — two months after he sought his Writ of Execution — to seek the Writ. Thus his
February 11, 2011 would have been timely.
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His efforts were thwarted by the actions of the Defendants and their counsel, actions which
included withdrawing and reappearing, filing motions, but seeking continuances on the hearing
date thereof,’ delaying the filing of an Answer to the Second Amended Complaint, and requests,
at the eves of trial, for continuances thereof. The Defendants should not be allowed to benefit
from their own efforts to delay this matter. See Gilbert v. Nampa School District, 104 Idaho 137,
637 P.2d 1 (Idaho 1983). (The clean hands doctrine stands for the proposition that “A litigant
may be denied relief by a court of equity on the ground that his conduct has been inequitable,
unfair and dishonest, or fraudulent and deceitful as to the controversy in issue.”) While
Defendants’ counsel’s conduct in this case is not particularly reprehensible, a cursory review of
the record reveals that virtually all of the delay in conducting this action arose by virtue of the
conduct and actions of the Defendants and their counsel, rather than by the inaction of the
Plaintiff.

d. Even Assuming the Plaintiff’s Judgment Lien Expired, the Judgment

did not, and Plaintiff Should be Allowed to Continue to Pursue his Action on the
Judgment.

The Defendants argued, and the court accepted, that the expiration of the
judgment lien under Idaho Code Ann. 10-1111 also would have terminated the Judgment itself.
This is clearly not the case under Idaho or other law. The Defendants’ own cases state
otherwise. In the case of G. & R. Petroleum Inc. v. Clements, 127 Idaho 119, 898 P.2d 550
(Idaho 1995), the Court held that the plaintiff was barred from fenewing an Oregon judgment
where the time for filing had lapsed prior to the filing of the judgment, but the court expressly

recognized that “[A] judgment creditor holding a foreign judgment can choose between filing a
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formal action in Idaho on that judgment, or simply filing it under the Uniform Act.” This is in
accord with Idaho Code Ann. §10-1306. The Plaintiff in this case had six years, pursuant to
Idaho Code Ann. §5-215 following the entry of judgment to file his action on the Judgment. He
filed it prior to the J udgment.

Similarly, in the case of Platts v. Pacific First Fed. Sav. & Loan Ass 'n of Tacoma,
62 Idaho 340, 111 P.2d 1093 (Idaho 1941), the court held that the expiration of a judgment lien
would not preclude the collection of an underlying judgment. (“Expiration of the /ien of a
judgment does not extinguish the judgment. It simply terminates the statutory security.”) (/d. at
1096, citing Bashor v. Beloit, 20 Idaho 592, 119 P. 55 and Caxton Printers v. Ulen, 59 1daho
688, 86 P.2d 468.) In Bashor v. Beloit, 20 Idaho 592, 119 P. 55 (Idaho 1911) the court stated:
“Under our law the right to maintain an action on a judgment is not dependent upon the right to
issue an execution thereon, but is dependent on and governed by the provisions of [former]
Section 4051, limiting the time in which an action may be brought on an action.”

Idaho Code Ann. §11-105 provides that “In all cases other than the recovery for
money, the judgment may be enforced or carried into execution after the lapse of five (5) years
from the date of its entry, by leave of the court, upon motion, or by judgment for that purposes,
founded upon supplemental proceedings.” Plaintiff’s action herein was to clarify the status of
title, a judgment could be entered at any time.

This case arose and was pursued as a case other than for the recovery of money;
while Plaintiff’s ultimate goal is to recover money on the Judgment, Plaintiff needed, prior to
doing so, to establish ownership of the property in the judgment debtor and set aside fraudulent

transfers entered into by the Defendants. Plaintiff diligently pursued that action, and the lapse of

17



five years does not preclude the Court, upon the Plaintiff’s Motion for Summary Judgment, to
enforce the Judgment by execution or establish a new judgment following the lapse of five years.
As it set forth in Point 2 below, the court should have granted the Plaintiff’s Motion for
Summary Judgment, issuing a Writ of Execution in light of the Defendants’ ultimate concession
in January of 2001, that title to the property rested in Gordon Jones and the execution was
proper.*
2. THE COURT ERRED IN DENYING THE PLAINTIFF’S MOTION FOR
SUMMARY JUDGMENT AND FOR WRIT OF EXECUTION
a. In response to Plaintiff’s Motion, Defendants Relied Solely Upon
Their Time Limitations Argument, Thereby Waiving All Other Defenses
The Defendants’ exclusive argument in Defendants’ “Response to the Plaintiff’s
Motion for Summary Judgment and for Issuance of a Writ of Execution” related to the issues of
the alleged timeliness of the execution and filing of the Judgment. Defendants did not respond to
any of the Statement of Facts set forth in the Plaintiff’s Memorandum of Points and Authorities
in Support of Motion for Summary Judgment and Issuance of Writ of Execution, and thus all of
those Facts were deemed admitted. They failed to raise any collateral attack on the validity of
the Utah Judgment. Based thereon, and in the absence of any valid argument from the
Defendants, the Plaintiff is entitled to an issuance of a Writ of Execution and the same should be

ordered by this Court.

* Defendants’ contrary affirmative defenses were waived by virtue of the Defendants’ failure to
raise those affirmative defenses in opposition to the Plaintiff’s Motion for Summary Judgment.
See Point 2, Infra.
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b. Assuming this Court Rejects Defendant’s Timeliness Arguments, this

Court Can and Should Mandate the Issuance of a Writ of Execution

In light of the absence of any argument in contravention to the Plaintiff’s Motion
for Summary Judgment, other than the timeliness arguments, this Court should mandate the
issuance of a Writ of Execution by the court below. There is no basis or reason to remand this
action further, as this Court can rule, as a matter of law, in light of the undisputed facts, on the
impropriety of the denial of the Motion for Summary Judgment below.’

3. THE COURT ERRED IN GRANTING JASON JONES’ RENEWED
MOTION TO DISMISS

The court below, in its Decision on Motion to Dismiss dated June 11, 2010, dismissed the
Plaintiff’s Amended Complaint against Jason Jones. Pursuant to Rule 4(a)(2), the dismissal
without prejudice was the only option.

Counsel for Jason Jones appeared specially following the filing of the Second Amended
Complaint and the service thereof, alleging that Rule 4(a)(2) required dismissal of the Second
Amended Complaint. In so doing, Jason Jones’ counsel argued, and the court accepted, that the
timing restrictions with respect to the service of the Second Amended Complaint related back to
the First Amended Complaint, despite the fact that the Second Amended Complaint had added

new claims against Jason Jones. This creates an absurd result, as it mooted the Second Amended

3 The Court’s mandate for Writ of Execution, if such is issued, can and should encompass
appropriate relief with respect to all issues raised by this appeal. Thus if the Court determines
that the interest of Jason Jones can be adjudicated in the existing forum, the Court could remand
those issues, but could allow for execution of the property subject to whatever interests can be
substantiated by Jason Jones in the action below. Alternatively, the Court could allow the
execution of the property, requiring Jason Jones, if he so desires, to assert his Notice of Interest
against the Plaintiff or his successor in interest, once the property is sold.

19



Complaint as of its filing, at least insofar as the Second Amended Complaint alleged causes of
action against Jason Jones.’

The Court’s ruling granting the Motion to Dismiss commenced the six months for service
back not to the Second Amended Complaint, which was served, but to the First Amended
Complaint, which waS never served, or sought to be served. The Court cited no case or judicial
authority in that regard other than reliance upon the fact that Rule 15(a) allows a party ten days
to respond to an amended pleading. The Court’s analysis fails to explain how the time allowed
for answering is relevant to the time allowed for service.

Rule 15(a), which provides for the amount of time for a party who has been served to
respond, has no applicability to the amount of time for which a party has to be served. Rule
4(a)(2) is abundantly clear in referencing that the time period runs from this time of the service
of the “Summons and Complaint™ in question; in this case the Second Amended was the only
Complaint to which Jason Jones was ever required to respond, and it was timely served within
six months of its filing. The court improperly dismissed the action as to Jason Jones and this
Court should reinstate it, as appropriate in connection with the Court’s rulings on the other
matter, and shall remand the matter for further determination as to the rights, if any, that Jason

Jones has in the property.’

¢ Pursuant to Rule 4(a)(2), a summons related to the First Amended Complaint would have
needed to be served on or before January 29, 2010. By that time, however, all of the parties
present in the case had agreed to the inclusion of Jason Jones. It would have been a waste of all
parties’ resources to serve Jason Jones with the First Amended Complaint, only to thereafter re-
serve the Second Amended Complaint.

7 Again, should this Court mandate the Franklin County property can be executed upon, the
Plaintiff/Appellant does not seek remand of this issue. Rather, Appellant seeks that the Court
mandate a Writ of Execution; Plaintiff can and will execute on that property and will take the
title of the property subject to the claims of Jason Jones as may be asserted in a collateral action.
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The Court also had discretion, pursuant to Rule 4(a)(2), to allow for the service of the
First Amended Complaint following six months for good cause shown. While this matter was
not fully established below based upon the lack of any effort to serve the First Amended
Complaint, there was good cause for failing to serve the First Amended Complaint. The First
Amended Complaint had been filed in late July 2009; no one had placed any reliance upon or
filed any pleadings in response to that Complaint prior to the stipulation of the Second Amended
Complaint, and thus there was absolutely no prejudice from its lack of service upon Jason Jones.
It would have been absurd for the First Amended Complaint to have been served upon Jason
Jones, only to require him to file an answer to the Second Amended Complaint, to which all of
the other parties had stipulated.

Furthermore, service of the First Amended Complaint seemed to be unnecessary, as Jason
Jones’ counsel’s law firm had constructive notice of the Amended Complaint against him. The
Amended Complaint was distributed to David Gallafant of the firm of Merrill & Merrill at the
hearing on July 31, 2009; it was Mr. Gallafant’s colleague at Merrill & Merrill, Jared Steadman
who appeared later on, on behalf of Jason Jones. An attorney from the same firm that stipulated
to the entryvof the Second Amended Complaint later entered an appearance seeking to dismiss
that Second Amended Complaint against a party named by stipulation, in the Second Amended
Complaint. Clearly Jason Jones had knowledge of (or should have had knowledge of) his
potential inclusion in the Complaint. At a minimum, the counsel at Merrill & Merrill who
stipulated to the Second Amended Complaint had knowledge of and consented to his inclusion.

CONCLUSION

Plaintiff/ Appellant respectfully requests that this Court review and reverse the Summary
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CERTIFICATE OF DELIVERY

I hereby certify that on the Zﬁ day of September, 2011, I caused a true and correct

copy of the foregoing to be served upon the following in the manner indicated:

Lane V. Erickson [ ] Email lve@racinelaw.net
RACINE, OLSON, NYE, BUDGE & BAILEY liziwracinelaw. net
CHARTERED [tfMail
P.O. Box 1391 [ ]Fax 801-621-4436
Pocatello, ID 83204-1391 [ ] Fed Ex
Attorneys for Defendants/Respondents [ ] Hand Delivery
[ ] Personally Served
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MARGARET H. OLSON (ID BAR #04680)

Of Counsel

HOBBS & OLSON, L.C.

Attorneys for Plaintiff Allen F. Grazer
466 East 500 South

Salt Lake City, Utah 84111

Telephone: (801) 519-2555

Facsimile: (801) 519-2999

IN THE SIXTH JUDICIAL DISTRICT COURT

IN AND FOR FRANKLIN COUNTY, STATE OF IDAHO

ALLEN F. GRAZER, an individual,
Plaintiff,
V.

GORDON A. JONES, an individual;
LINDA G. JONES, an individual;
J&J LIVESTOCK, LLC, a Utah

MOTION TO AMEND COMPLAINT

Limited Liability Company; and Civil No.

John Does 1-10,

Defendants.

CV-2005-183

Judge Don L. Harding

Plaintiff Allen F. Grazer, by and through

counsel and

pursuant to Idaho R. Civ. P. 15(a), moves the Court for leave to

amend its Complaint filed herein.

DATED this Igf day of November, 2005.

HOBBS & OLSON, L.C.

Attorneys for Plaintiff
Allen F. Grazer
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CERTIFICATE OF DELIVERY

I hereby certify that on the [Zii- day of November, 2005,

I caused a true and correct copy of the foregoing to be mailed,

first class, postage prepaid, to the following:

Shawn W. Potter, Esq. Kent B. Scott, Esqg.

TESCH LAW OFFICES BABCOCK, SCOTT & BABCOCK

314 Main Street, #200 505 East 200 South, Suite 300
P.O. Box 3390 Salt Lake City, UT 84102
Park City, UT 84060-3390 Fax No. 531-7060 '

Fax 435-649-2561
Attorney for Defendants

Carvel R. Shaffer, Esq.
SHAFFER LAW OFFICE, P.C.
Key Bank Building

562 South Main
Bountiful, UT 84010
Fax No. 298-1576

ke 6&%@
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MARGARET H. OLSON (ID BAR #04680)

0f Counsel
HOBBS & OLSON, L.C.

Attorneys for Plaintiff Allen F. Grazer

466 East 500 South

Salt Lake City, Utah 84111
Telephone: (801) 519-2555
Facsimile: (801) 519-2999

IN THE SIXTH JUDICIAL DISTRICT COURT
IN AND FOR FRANKLIN COUNTY, STATE OF IDAHO

ALLEN F. GRAZER, an individual,
Plaintiff,
V.

GORDON A. JONES, an individual;
_LINDA G. JONES, an individual;
J&J LIVESTOCK, LLC, a Utah
Limited Liability Company; and
John Does 1-10,

Defendants.

MEMORANDUM IN SUPPORT OF MOTION
TO AMEND COMPLAINT

Civil No. CV-2005-183

Judge Don L. Harding

By and through counsel, Plaintiff hereby submits his

Memorandum in Support of his Motion to Amend Complaint.

ARGUMENT

Since this action was filed, Plaintiff has discovered other

assets and conduct of Gordon Jones in his attempt to avoid the

Utah Judgment. Jones made affirmative representations in the

presence of the Utah trial judge that there was no water for his

Idaho Ranch.

4685\ 003\AmendComplaint . Memo

Since that time Plaintiff has not only discovered



water shares in the Twin Lakes Canal Company, but learned that
they were transferred to Jones’ wife and son during the same
period of time that significant assets were transferred out of
Jones’ name in Utah. The proposed amendment adds necessary
parties (Jones’ wife and son) and incorporates claims against
them in the cause of action. A copy of the proposed Amended
Complaint is attached hereto as Exhibit ‘A’.

The rules provide that “leave shall be freely given when
justice so requires.” I.R.C.P. 15(a). Since only limited
discovery has been taken in the case thus far, there is no
prejudice to the existing Defendants from this amendment. A
proposed Order is submitted herewith.

DATED this !%r day of November, 2005.

HOBBS & OLSON, L.C.

MARGARET H. OLSON
Attorneys for Plaintiff
Allen F. Grazer
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CERTIFICATE OF DELIVERY

I hereby certify that on the ['Zu—é’ day of November, 2005,
I caused a true and correct copy of the foregoing to be mailed,

first class, postage prepaid, to the following:

Shawn W. Potter, Esqg. Kent B. Scott, Esqg.

TESCH LAW OFFICES BABCOCK, SCOTT & BABCOCK

314 Main Street, #200 505 East 200 South, Suite 300
P.0. Box 3390 Salt Lake City, UT 84102
Park City, UT 84060-3390 Fax No. 531-7060

Fax 435-649-2561
Attorney for Defendants

Carvel R. Shaffer, Esq.
SHAFFER LAW OFFICE, P.C.
Key Bank Building

562 South Main
Bountiful, UT 84010
Fax No. 298-1576
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€ " rded at the request of
228503 o wson Jorgs

Mail Tax Notice To: nuﬂm OEC 27 2004 pm.oe

Gordon & Linda Jones .
233 Wast 1400 North, Bowstiful, UT 34010 , ;%Ewt RECORDER
' QUIT-CLAIM DEED FRANKLIN n.m

GORDON A. JONES sad LINDA G. JONES, Graptors of Davis County, State of Utah,
hereby QUIT CLADM to J&J LIVESTOCK L.L.C. for the sum of TEN DOLLARS AND OTHER
GOOD AND VALUABLE CONSIDERATION, the following desaribed tract of land in Prenkdin County,
Smue of ldaho:

COMMENCING AT A POINT 53-34 RODS NORTH OF THE SOUTHEAST CORNER OF
THE SOUTHWEST QUARTER OF SECTION 33, TOWNSHIF 14 BOUTH, RANGE 3 EAST
OF THE BOISE MERIDIAN, FRANKLIN COUNTY, [IDAHO, AND RUNNING THENCE
WEST 240 RODS, THENCE NORTH 53-24 RODS, THENCE EAST 140 RODS; THENCE
SOUTH $3-14d RODS TO THE PLACE OF RBOINNING.

EXCEPTING AND RESERVING A RIOHT-OF-WAY POR ANY AND ALL IRRIGATION DITCHES
AND CANALS, AND PUBLIC ROADS NOW EXISTING OR [N USE UPON AND ACROSS SAID
PREMISES, AND EXCEFTING AND RESERVING THEREFROM A STRIP OF LAND 1 RODS WIDE
ALONG THE EAST SIDE OF THE ABOVE-DRSCRIBED LAND.

ALSO, THE SOUTH HALF OF THE SOUTHWEST QUARTER, THE NORTHEAST QUARTER OF
THE SOUTHWEST QUARTER, AND THE SOUTHWEST QUARTER OF THE SOUTHEAST
QUARTER OF SECTION 34, TOWNSHIP |4 SOUTH, RANCE 3§ EAST OF THE BOISE MERIDIAN,
FRANELIN COUNTY, [DAHO

TOOETHER WTTH 36 SHARES OF THE CAPITAL STOCK OF TWIN LAKES CANAL COMPANY,

TAX SERIAL NOC
ADDRESS:

wmmmmﬂnﬁudwmdmﬂw
enforceable in law or squity.

L

WITNESS the hand of said Grantor(s) this

1
ma%
COUNTY OF DAVIS

On the 2= day of Mmm‘umh
JONES and LINDA G. JONES who uhmhdpd mnhwdhmm

day of 2004

STATE OF UTAH
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231395 V
JUL 11 2005
SECOND
LINCOLN W, HOBBS. ESQ. (484%) DISTRICT COURT

MARGARET H. OLSON, ESQ. (6796J

TAMARA K. PRINCE, ESQ. (5224)

HOBBS & OLSON.L.C.

Attomeys for Defendant/Counterclaim
PlainafY Allen F. Grazer

525 Suuth 300 Easi

Salt Lake City, Utah 84111

Telephone: (801) §19-2555

Facsimile: (801) 519-2999

IN THE SECOND JUDICIAL DISTRICT COURT OF DAVIS COUNTY
FARMINGTON DEPARTMENT, STATE OF UTAH

GORDON JONES. an individual: and
RICHARD BARNEY, an individual,
L. JUDGYMIENT AGAINST
Plainiffs, COLNTERCLAIM DEFENDANTS
v, GORDON A, JONES AND RICHARD
BARNEY .

ALLEN GRAZER, un individual,

Defendant,
- - Recorded at the request of
ALLEN F. GRAZER.
RBoees *: Qusod
Counterclaim Plaintitf. <8 Q7 3! S
* a.m. SEP 2 3 2’]’]5 p.m.‘__l_.._
GORD‘O\'I A.JONES: and RICHARD
BARNEY. V. ELLIOTT LARSEN, RECORDER
Counterclaim Defendants. Bys S Deputy

FRANKLINCOUNTY, IDAHO

GORDON JONES. an individual: and

RICHARD BARNEY., an individual: Civil No. 020700570 CN
Third Party Plaintifls. Judge Michael G. Allphin
v,
i
inst Counhrclaim Defendants Gordon £
ETTSELTIEHUT TRV GWTRRUK FEtie Y8 m Enm mmmwn
JUDGMENT ENTERED Jrotmistlos

BY & 020700870 NU-TREND ELECTRIC COMPANY,
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T AN AATE

231395 2

R W DESIGN. INC.. a Utah corporation:
ROBERT W. SPEIRS PLUMBING. INC..
a Ltah corporation; SCOTT SESSIONS. an
individual: and NU-TREND ELECTRIC
COMPANY'. a Ltuh corporation.

Third Purty Defendants.

The above-entitled matter was iried betfore The Honorable Michael G. Allphin on April 26
through 29, 2005. Plaintiffs were represcnted by their counsel, David A. Van Dyke and Kent B.
Scolt: Defendant was represented by his counsel, Lincoln W. Hobbs and Tamara K. Prince.

Having heard the testimony, having reviewed the eshibits ofYered to and received by the
Court, and having considercd the law. and the Court having entered Findings of Fact and Con-
clusions of Law on June 17, 2005,

IT IS HEREBY ORDERED, ADJUDGED AND DECREED THAT:

l. Detendunt Allen F. Grazer be awarded judgment against Gordon A. Jones and
Richard Barney. jointly and severally, in the amount of $1.585,000.00 plus additional
consequential damages of $40.669.97 for the contractor’s fee, $ 31.062.50 tor payments to Vanel
for repairs, $9.968.41 for moving and storuge eapenses. $133.512.61 for reasonable attomey’s
tees and costs through May 31, 2005, S1.783.12 for direct leyal costs through April 24, 20058,
$1.457.81 for direct legal costs atter April 24, 2005, $7.305.00 paid to expert Matthew Roblez.
P.E., and prejudgment interest in the amount of $75.968.45 through June 22, 2005 for a total
amount of S|.886,727.87;

2 Together with interest al the at the prejudgment rate accruing at the mitc of $70.59

until the date of judgment;
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L8 Topriher wih pow-jed pracs vecred aceroing w the jicipmend neic. unin| paad:

IT IS FURTHER ORDERED that thes Jedgment shall be sugmented by reasonable coses
ond ansorneys’ foos eapondod in eonnection with eifomnd tha have been incumed since May 31,
2003 sadd 1hat nre necessitiied i oollecting tas Judgment by evctution of viberase 55 thall be

establishied by Aflidavii.

A%
DATED this day of,

BY THE COURT:

. MICHAEL G. .l.th'jHl\-'
isirict Coun

APPROVED AS TO FORM! ETATE OF UTasy
COUNTY OF QkS } 55
BARCOCK, SCOTT & BABLOCK | HERERY CERTIFY THAT
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CERTIFICATE OF DELIVERY

| hereby centily that on the / day of Q)./ég;\ , 2008, | cuused a true and
/
correct copy of the foregoing to be sent viu facsimile and to be and mailed, tirst class, postage

prepaid. to the following:

David A. Van Dyke, Esq. Kent B. Scott, Esq.

2900 West Highway 24 BABCOCK, SCOTT & BABCOCK
Post Oftice Box 17 505 East 200 South, Suite 300
Teasdule, UT 84773 : Salt Lake City, UT 84102

Co-Counsc! for Pluintiffs/Counterclaim

Attomney for Plaintifts/Counterclum
Defendints/Third Party Plaintiffs

Defendants/Third Party PlaintilTs

Gordon A. Jones und Richurd Bumcy Gordon A. Jones und Richard Barney
FAX #435-425-3329 FAX #53]-7060
Stephen F. Nocl, Esq. Nu-Trend Elcctric Company
SMITH KNOVWLES P.C. 57 West 200 North
4723 Harnson Blvd., Suite 200 Bountiful. UT 84010
Opgden, UT 84403 Third-Party Defendant Pro Se
Attorneys for Third-Party Defendants
R W Design. Inc. and Robert W. Speirs Scott Sessions
Plumbing, Inc. 289 West Tobe Drive
FAX #476-0399 Centerville. UT 84014

Third-Party Defendant Prv Se
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EXHIBIT C



LINCOLN W. HOBBS, ESQ. (4848)
MARGARET H. OLSON, ESQ. (6296)
TAMARA K. PRINCE, ESQ. (5224)
HOBBS & OLSON, L.C.

Attorneys for Plaintiff Allen F. Grazer
525 South 300 East

Salt Lake City, Utah 84111
Telephone: (801) 519-2555

Facsimile: (801) 519-2999

IN THE SECOND JUDICIAL DISTRICT COURT OF DAVIS COUNTY
FARMINGTON DEPARTMENT, STATE OF UTAH

ALLEN F. GRAZER,
Plaintiff,

COMPLAINT

V.

GORDON A. JONES and LINDA G. JONES,
husband and wife; RICHARD H. BARNEY

and RENAE CARNON BARNEY, husband .
and wife; THE LINDA G. JONES FAMILY Civil No.
PARTNERSHIP; and JOHN DOES 1-10,

Judge

Defendants.

Plaintiff hereby complains of Defendants as follows:

1. This is an action under the Uniform Fraudulent Transfer Act, Title 26, Chapter 5
of the Utah Code. In anticipation of judgment, Defendants Gordon A. Jones and Richard H.
Barney transferred real property located in Davis County, Utah, to their wives and to a “family
partnership”. This action seeks to avoid the transfer, attach the property, and enjoin further dis-

position by Defendants of the Davis County property or of other property.

4685\004\Complaint



2.

3.

PARTIES AND JURISDICTION

Plaintiff Allen F. Grazer is an individual residing in Davis County, State of Utah.

Defendants Gordon A. Jones and Linda G. Jones are husband and wife residing in

Davis County, State of Utah.

4.

Defendants Richard H. Barney and Renae Carnon Barney are husband and wife

residing in Davis County, State of Utah.

5.

On information and belief, Defendant Linda G. Jones Family Partnership is a

Utah entity; however, no registration exists with the Utah Department of Commerce. On infor-

mation and belief Linda G. Jones is a partner of Linda G. Jones Family Partnership.

6.

7.

8.

Jurisdiction over Defendants is proper under Utah Code Ann. § 78-3-4 (2000).

Venue is proper in this county under Utah Code Ann. § 78-13-1 (1953).

GENERAL ALLEGATIONS

Beginning in August 24, 2000, Gordon A. Jones and Richard H. Bammey owned an

Apartment Building in Davis County, Utah. The real property is identified as Parcel No. 07-031-

0075 with the following legal description:

4685004\Complaint

BEGINNING AT A POINT 82.50 FEET WEST ALONG THE NORTH LINE
OF A STREET FROM THE SOUTHEAST CORNER OF LOT 1, BLOCK 12,
PLAT “A”, FARMINGTON TOWNSITE SURVEY, IN THE CITY OF FARM-
INGTON, THENCE WEST 32.5 FEET; THENCE NORTH 00°04°38” WEST
65.00 FEET; THENCE NORTH 45°02°19” WEST 42.46 FEET; THENCE WEST
85.00 FEET TO THE WEST LINE OF PROPERTY CONVEYED IN WAR-
RANTY DEED IN BOOK 984 AT PAGE 838 IN THE RECORDS OF DAVIS
COUNTY, UTAH; THENCE NORTH 00°04°38” WEST 153.86 FEET, MORE
OR LESS, TO THE NORTH LINE OF LOT 2 OF SAID BLOCK 12; THENCE
NORTH 89°59°37” EAST 263.00 FEET ALONG SAID NORTH LINE OF LOT
2 TO THE WEST LINE OF A STREET; THENCE SOUTH 00°04°38” EAST



156.00 FEET ALONG SAID STREET; THENCE WEST 115.00 FEET, MORE
OR LESS, TO THE WEST LINE OF THE EAST HALF OF SAID LOT I;
THENCE SOUTH 00°04°38” EAST 92.89 FEET TO THE POINT OF BEGIN-

NING.
" PARCEL NO. 07-031-0075

SUBJECT TO: County and/or City Taxes not delinquent, Bonds and/or Special
Assessments not delinquent and Covenants, Conditions, Restrictions, Rights-of-
Way, Easements, and Reservations now of Record.

(hereinafter “the Apartment Building”).

9. Upon information and belief, by August of 2001, Gordon A. Jones, Linda‘G.
Jones, and Richard H. Barney owned real property in Davis County, Utah. The real property is
identified as Parcel Nos. 06-027-0007 and 06-027-0008.

10. Upon information and belief, by August of 2001, Gordon A. Jones Construction
owned real property in Davis County, Utah. The real property is located at 1440 North 1445
West, Bountiful City in Davis County, Utah with the following legal description:

A PART OF THE SOUTHEAST QUARTER OF SECTION 14, TOWNSHIP
2 NORTH, RANGE 1 WEST, SALT LAKE BASE AND MERIDIAN,
DESCRIBED AS FOLLOWS:

BEGINNING AT A POINT SOUTH 1071.04 FEET AND EAST 305.30 FEET
FROM THE CENTER OF SECTION 14, TOWNSHIP 2 NORTH, RANGE 1|
WEST, SALT LAKE BASE AND MERIDIAN, AND RUNNING THENCE
NORTH OD21M31S WEST 501.36 FEET; THENCE EAST 100.00 FEET;
THENCE SOUTH OD21M31S EAST 501.36 FEET TO THE NORTH LINE
OF A 50 FOOT RIGHT OF WAY; THENCE WEST 100.00 FEET TO THE
POINT OF BEGINNING.

TOGETHER WITH AND SUBJECT TO THE FOLLOWING DESCRIBED
REIGHT OF WAY: BEGINNING AT THE INTERSECTION OF THE WEST
LINE OF HOWARD STREET AND THE NORTH LINE OF LELAND M.
ARGYLE PROPERTY AT A POINT 1072.50 FEET SOUTH AND 295.675
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FEET WEST FROM THE NORTHEAST CORNER OF THE SOUTHEAST
QUARTER OF SAID SECTION 14, AND RUNNING THENCE WEST 2569.5
FEET; THENCE NORTH 50 FEET; THENCE EAST 2569.50 FEET; THENCE
SOUTH 50 FEET TO THE POINT OF BEGINNING.

ALSO, TOGETHER WITH AND SUBJECT TO A RIGHT OF WAY FROM
THE SOUTHWEST CORNER OF THE ABOVE DESCRIBED PROPERTY
RUNNING SOUTH OVER THE LAND RESERVED FOR ROAD, TO THE
DAVIS COUNTY SEWAGE DISPOSAL ROAD.

11.  Upon information and belief, by August of 2001, Gordon A. Jones dba Gordon A.
Jones Construction owned real property in Davis County, Utah. The real property is identified as
Parcel Nos. 06-027-0014 and 06-027-0015 with the following legal description:

PARCEL I:

A PART OF THE SOUTHEAST QUARTER OF SECTION 14, TOWNSHIP

2 NORTH, RANGE 1 WEST, SALT LAKE BASE AND MERIDIAN,
DESCRIBED AS FOLLOWS: BEGINNING AT A POINT SOUTH 1071.04
FEET AND EAST 33.00 FEET FROM THE CENTER OF SECTION 14,
TOWNSHIP 2 NORTH, RANGE 1 WEST, SALT LAKE BASE AND
MERIDIAN, AND RUNNING THENCE NORTH 501.36 FEET; THENCE
EAST 169.17 FEET; THENCE SOUTH 0°21°31” EAST 501.36 FEET TO THE
NORTH LINE OF A 500 FOOT RIGHT OF WAY; THENCE WEST 172.30
FEET TO THE POINT OF THE BEGINNING.

TOGETHER WITH AND SUBJECT TO THE FOLLOWING DESCRIBED
RIGHT OF WAY: BEGINNING AT THE INTERSECTION OF THE WEST
LINE OF HOWARD STREET AND THE NORTH LINE OF LELAND M.
ARGYLE PROPERTY AT A POINT 1072.50 FEET SOUTH AND 295.675
FEET WEST FROM THE NORTHEAST CORNER OF THE SOUTHEAST
QUARTER OF SAID SECTION 14, AND RUNNING THENCE WEST 2569.5
FEET; THENCE NORTH 50 FEET; THENCE EAST 2569.40 FEET; THENCE
SOUTH 50 FEET TO THE POINT OF BEGINNING.

ALSO, TOGETHER WITH AND SUBJECT TO A RIGHT OF WAY FROM
THE SOUTHWEST CORNER OF THE ABOVE DESCRIBED PROPERTY,
RUNNING SOUTH OVER THE LAND RESERVED FOR ROAD, TO THE
DAVIS COUNTY SEWAGE DISPOSAL ROAD (06-027-0014).
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PARCEL 2:

A PART OF THE SOUTHEAST QUARTER OF SECTION 14, TOWNSHIP

2 NORTH, RANGE 1 WEST, SALT LAKE BASE AND MERIDIAN,
DESCRIBED AS FOLLOWS: BEGINNING AT A POINT SOUTH 1071.04
FEET AND EAST 205.30 FEET FROM THE CENTER OF SECTION 14,
TOWNSHIP 2 NORTH, RANGE 1 WEST, SALT LAKE BASE AND
MERIDIAN, AND RUNNING THENCE NORTH 0°21°31"* WEST 501.36
FEET; THENCE EAST 100.00 FEET; THENCE SOUTH 0°21°31” EAST 501.36
FEET TO THE NORTH LINE OF A 50 FOOT RIGHT OF WAY; THENCE
WEST 100.00 FEET TO THE POINT OF BEGINNING.

TOGETHER WITH AND SUBJECT TO THE FOLLOWING DESCRIBED
RIGHT OF WAY: BEGINNING AT THE INTERSECTION OF THE WEST
LINE OF HOWARD STREET AND THE NORTH LINE OF LELAND M.
ARGYLE PROPERTY AT A POINT 1072.50 FEET SOUTH AND 295.675
FEET WEST FROM THE NORTHEAST CORNER OF THE SOUTHEAST
QUARTER OF SAID SECTION 14, AND RUNNING THENCE WEST 2569.5
FEET; THENCE NORTH 50 FEET; THENCE EAST 2569.50 FEET; THENCE
SOUTH 50 FEET TO THE POINT OF BEGINNING.

ALSO, TOGETHER WITH AND SUBJECT TO A RIGHT OF WAY FROM
THE SOUTHWEST CORNER OF THE ABOVE DESCRIBED PROPERTY,
RUNNING SOUTH OVER THE LAND RESERVED FOR ROAD, TO THE
DAVIS COUNTY SEWAGE DISPOSAL ROAD (06-027-0015).

SUBJECT TO EASEMENTS, RIGHTS, RESERVATIONS, RESTRICTIONS
AND RIGHTS OF WAY, COVENANTS, TAXES AND ASSESSMENTS
APPEARING OF RECORD OR ENFORCEABLE IN LAW OR EQUITY.

(collectively the real property in paragraphs 9, 10, and 11 of this Complaint are hereinafter the

“Condemned Parcels™).

Commencing in 1993 Gordon A. Jones and Richard H. Barney, as general con-

tractor, built a home for Grazer in Davis County, Utah.

On November 1, 2002, Jones and Barney initiated litigation against Grazer seck-

ing to collect approximately $42,000.00 of unpaid invoices. Grazer counterclaimed alleging
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' .‘."';."_’.-constructlon defects negllgence and breaches of contract a.nd warranty Thrs action is known

o as Gordon Jones and thhard Bamey v, AIlen Grazer, Second D1stnct Court Dav1s Counw,

F armmgton Department, State of Utah, Case No. 020700570 CN (“the Civil Case”)

14. On or about March 3, 2005 a Fma.l Order of Condemnatlon was recorded with the

. Davis County Recorder against the Condemned Parcels, as Entry No. 2055978 in Book 3738 at

| Page 296of OfﬁmalRecords, vand Gordon A..J.oneS Consimcﬁon; Gordon 'Jones‘.ﬁcon_.suﬁcﬁon,
Gordon A. Jonee, Linda G. Jones, and Richard H. Barney received $178;000.00 on or about Feb-
ruary 11, 2005 as payment on the judgment. The Final Order of Condemnation was entered in an
action known as Urah Department of Transportation v. Gordon A. Jones Construction, Second
District Court, Davis County, Farmington Department, State of Utah, Case No. 010700265 (“‘the
. Condemnation Case”).

' 15:" ~ 'Shortly after receiving the proceeds from the Condemnation Case, on or about
March 8, 2005, the Trust Deed Note to Barnes Banking Company was paid in full on the Apart-
ment Building and a Deed of Reconveyance was recorded with the Davis County Recorder on or
about March 18, 2005 as Entry No. 2059773 in Book 3748 at Page 670 of Official Records.

16. Upon information and belief, the proceeds from the Condemnation Case, in the
condemnation of the Condemned Parcels, were used to pay off the Trust Deed Note on the Apart-
ment Building. |

17.  On April 26-29, 2005 Judge Allphin of the Second District Court in Utah heard
the Civil Case. On April 26, 2005 Judge Allphin dismissed the claims brought by Jones and

Bamey and ruled in favor of Grazer on Jones® and Barney’s claims. On April 29, 2005 Judge
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Allphin declared his preliminary intention to award judgment in favor of Grazer and against
Jones and Bamney on Grazer’s counterclaim. That judgment has not yet been entered, pending
arguments by counsel respecting the amount of damages to be awarded.

CLAIM FOR RELIEF

(Fraudulent Transfer)

18.  Grazer realleges and incorporates by reference paragraphs 1 through 17 above.

19.  Gordon A. Jones and Richard H. Bamey executed a quit claim deed, on or about
May 6, 2005, transferring the Apartment Building to their wives Linda G. Jones and Renae
Carnon Barney within days of Judge Allphin’s announcement of his intended verdict in the Civil
Case.

20. At the same time, Gordon A. Jones’ wife, Linda G. Jones, quit claimed her inter-
est in the Apartment Building to the Linda G. Jones Family Partnership.

21.  Gordon A. Jones and Richard H. Barney transferred the Apartment Building to
their wives, and Linda G. Jones transferred the Apartment Building to her family partnership,
with actual intent to hinder, delay, and defraud Grazer in the collection of a judgment.

22,  Linda G. Jones and Renae Carnon Bamey are definitionally “insiders” for pur-

poses of the Uniform Fraudulent Transfer Act, Utah Code Ann. § 25-6-2(7)(a)(i). Similarly, the

Linda G. Jones Family Partnership is an insider under Utah Code Ann. § 25-6-2(7)(a)(iii).

23. At the time of the quit claim deeds, Defendants had actual knowledge of Judge
Allphin’s intended verdict and believed or reasonably should have believed that a judgment was

imminent.
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24, On information and belief, Linda G. Jones, Renae Carnon Barney, and the Linda G.
Jones Family Partnership did not receive a reasonably equivalent value in exchange for the trans-

fer to them.

25.  Grazer is entitled to an avoidance of the transfer to the extent necessary to satisfy

his judgment.

26.  This Court should attach the Apartment Building pursuant to Utah Code Ann.
§ 25-6-8(b).

27.  Defendants and each of them should be enjoined from further disposing of prop-
erty, real and personal, held in Davis County, State of Utah, or elsewhere.

28.  Upon information and belief, pursuant to the provisions of the parties’ contract,
Mr. Grazer is entitled to reasonable attorney’s fees and costs in pursuing this action.

29.  The Defendants’ fraudulent transfers were not in good faith, Pursuant to Utah
Code Ann. § 78-27-56, Mr. Grazer is entitled to reasonable attorney’s fees to be awarded for the
use and benefit of his counsel.

WHEREFORE Plaintiff prays for relief as follows:

A. For judgment avoiding the transfer of the Apartment Building from Gordon A.
Jones and Richard H. Bamney to their wives and to the Linda G. Jones Family Partnership under

the Uniform Fraudulent Transfer Act, Utah Code Ann. § 25-6-8(1)(a)(1988).

B. For a writ of attachment attaching the Apartment Building to satisfy Grazer's judg-

ment against Gordon A. Jones and Richard H. Barney.
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C. For an injunction prohibiting Gordon A. Jones and Richard H. Bamey from

further disposing of property, real and personal, held in Davis County, State of Utah, and

elsewhere.
D. For attorneys’ fees and costs.
E. For such other and further relief as this Court deems just and equitable.

DATED this /S day of May, 2005.

HOBBS & OLSON, L.C.

dha /’f/;%z_,

LINCOLN W. HOBBS
MARGARET H. OLSON

TAMARA K. PRINCE

Attorneys for Plaintiff Allen F. Grazer

Plaintif’s address:
ALLEN F. GRAZER

1685 South Stone Hollow Court
Bountiful, UT 84010-1069
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MARGARET H. OLSON (ID BAR #04680)

Of Counsel

HOBBS & OLSON, L.C.

Attorneys for Plaintiff Allen F. Grazer
466 East 500 South

Salt Lake City, Utah 84111

Telephone: (801) 519-2555

Facsimile: (801) 519-2999

IN THE SIXTH JUDICIAL DISTRICT COURT
IN AND FOR FRANKLIN COUNTY, STATE OF IDAHO

ALLEN F. GRAZER, an individual,
ORDER TO AMEND COMPLAINT

Plaintiff,
v.

"GORDON A. JONES, an individual;
LINDA G. JONES, an individual;
J&J LIVESTOCK, LLC, a Utah

Limited Liability Company; and Civil No. CV-2005-183

John Does 1-10,
Judge Don L. Harding

Defendants.

Based upon Plaintiff Allen F. Grazer'’s Motion to Amend
Complaint the Memorandum in Support of the Motion to Amend
Complaint filed herein, and good cause appearing therefore,

IT IS HEREBY ORDERED, that Plaintiff be allowed to amend
the Complaint previously filed in this matter in the manner set
forth in the (proposed) Amended Complaint attached to the

Memorandum.
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DATED this day of , 2005.

BY THE COURT:

DISTRICT COURT JUDGE
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CERTIFICATE OF DELIVERY

I hereby certify that on the [ka/ day of November, 2005,

I caused a true and correct copy of the foregoing to be mailed,

first class, postage prepaid, to the following:

Shawn W. Potter, Esg. Kent B. Scott, Esqg.

TESCH LAW OFFICES BABCOCK, SCOTT & BABCOCK

314 Main Street, #200 505 East 200 South, Suite 300
P.0O. Box 3390 Salt Lake City, UT 84102
Park City, UT 84060-3390 Fax No. 531-7060

Fax 435-649-2561
Attorney for Defendants

Carvel R. Shaffer, Esqg.
SHAFFER LAW OFFICE, P.C.
Key Bank Building

562 South Main
Bountiful, UT 84010
Fax No. 298-1576

ke 5.@?}@
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MARGARET H. OLSON (ID BAR #04680)

Of Counsel
HOBBS & OLSON, L.C.

LNV 22

Attorneys for Plaintiff Allen F. Grazer

466 East 500 South

Salt Lake City, Utah 84111
Telephone: (801) 519-2555

Facsimile: (801) 519-299%

IN THE SIXTH JUDICIAL DISTRICT COURT
IN AND FOR FRANKLIN COUNTY, STATE OF IDAHO

ALLEN F. GRAZER, an individual,
Plaintiff,

V.

GORDON A. JONES, an individual;

LINDA G. JONES, an individual;
J&J LIVESTOCK, LLC, a Utah
Limited Liability Company; and
John Does 1-10,

Defendants.

ORDER TO AMEND COMPLAINT

Civil No. CV-2005-183

Judge Don L. Harding

Based upon Plaintiff Allen F. Grazer’s Motion to Amend

Complaint the Memorandum in Support of the Motion to Amend

Complaint filed herein, and good cause appearing therefore,

IT IS HEREBY ORDERED, that Plaintiff be allowed to amend

the Complaint previously filed in this matter in the manner set

forth in the (proposed) Amended Complaint attached to the

Memorandum.
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DATED this ﬂ}apday ot  Algvemsel. so0s.

BY THE COURT:

QW

DISTRICT COURT JUDGE
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CERTIFICATE OF DELIVERY

I hereby certify that on the {Sfb/ day of November, 2005,

I caused a true and correct copy of the foregoing to be mailed,

first class, postage prepaid, to the following:

Shawn W. Potter, Esqg. Kent B. Scott, Esq.

TESCH LAW OFFICES BABCOCK, SCOTT & BABCOCK

314 Main Street, #200 S05 East 200 South, Suite 300
P.O. Box 3390 Salt Lake City, UT 84102
Park City, UT 84060-3390 Fax No. 531-7060

Fax 435-649-2561
Attorney for Defendants

Carvel R. Shaffer, Esg.
SHAFFER LAW OFFICE, P.C.
Key Bank Building

562 South Main
Bountiful, UT 84010
Fax No. 298-1576

{\%k{{h /5 [%ﬂe N
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EXHIBIT B



LINCOLN W. HOBBS (ID BAR # 07325)
MARGARET H. OLSON (ID BAR #04680)
Of Counsel

HOBBS & OLSON, L.C.

Attorneys for Plaintiff Allen F. Grazer

466 East 500 South, Suite 300

Salt Lake City, Utah 84111

Telephone: (801) 519-2555

Facsimile: (801) 519-2999

IN THE SIXTH JUDICIAL DISTRICT COURT
IN AND FOR FRANKLIN COUNTY, STATE OF IDAHO

ALLEN F. GRAZER, an individual,
Plaintiff,
V.

GORDON A. JONES, an individual; LINDA
G. JONES, an individual; J&J LIVESTOCK,
LLC, a Utah Limited Liability Company; and
John Does 1-10,

Defendants.

REQUEST FOR SCHEDULING AND
MANAGEMENT CONFERENCE

Civil No. CV-2005-183
Judge Don L. Harding

Comes now Allen F. Grazer (hereinafter “Grazer”) and hereby requests that the Court

schedule a Management Conference in the above-entitled matter.

This matter was stayed as to Gordon A. Jones pursuant to his filing of a bankruptcy

petition on April 18, 2006; pursuant to an Order of the United States Bankruptcy Court dated

April 19, 2007, a copy of which is attached hereto as Exhibit “A”, the property of that debtor has

been abandoned, and the automatic stay has been lifted. This matter thus can and should

proceed.
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DATED this Z day of May, 2007.

HOBBS & OLSON, L.C.

P2/

W.HOBBS (_/
A eys for Plaintiff Allen F. Grazer

CERTIFICATE OF DELIVERY
I hereby certify that on the 2 ddy of May, 2007, I caused a true and correct copy of

the foregoing to be mailed, first class, postage prepaid, to the following:

Shawn W. Potter, Esq. Kent B. Scott, Esq.
TESCH LAW OFFICES BABCOCK, SCOTT & BABCOCK
314 Main Street, #200 505 East 200 South, Suite 300
P.O. Box 3390 Salt Lake City, UT 84102
Park City, UT 84060-3390 Fax No. 531-7060
Fax 435-649-2561
Attorney for Defendants

Joseph M. Covey, Esq.

Ronald G. Russell, Esq.

PARR WADDOUPS BROWN GEE &
LOVELESS

185 South State Street, Suite 1300

Salt Lake City, UT 84111
Co-Counsel for Gordon A. Jones

feas
J
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Exhibit “A”



The below described is SIGNED.

/
JUDITH A. BOULDEN
U.3. Bankrupicy Judgs

Dated: April 19, 2007

Peter W. Billings, A0330
FABIAN & CLENDENIN

A Professional Corporation

Twelfth Floor

215 South State Street

P.O. Box 510210 o
Salt Lake City, Utah B4151 ':H., 1
Telephone: 531-8900 N
c-mail: phillings@ fabianlaw com .

Antorneys for Gary E. Jubber, Chapter 7 Bankruptcy Trustee .

Julie A. Bryan (Bar No. 4805)

COHNE, RAPPAPORT & SEGAL, P.C.

257 East 200 South, Suite 700 A
Salt Lake City, UT 84111 . W
Telephone: (801) 532-2666 . "-1 :
Facsimile: (B01) 532-1813 -
e-mail: juliccrslaw.com

-
)
-
=

et

Attorneys for Allen F. Grazer
IN THE UNITED STﬁTES BANKRUPTCY COURT
FOR THE EISTH.IE'T OF UTAH, CENTRAL DIVISION

Bankruptcy No, 06-21277 JAB
(Chapter 7)

ORDER APPROVING SETTLEMENT
AGREEMENT AND AUTHORIZING
TRUSTEE'S ABANDONMENT OF
PROPERTY OF ESTATE

In re:
GORDON AL JONES,
Debtor, |

i e L

Flled: D4/ 1897



The Trustee's Motion to Approve Settlement Agreement and For Order
Authorizing Abandonment of Property of Estate filed by Gary E. Jubber, Chapter 7 Trustee
(“Trustee”) on February 16, 2007 (“Motion’) came on for hearing before the Honorable Judith
A. Boulden on March 28, 2007. Peter W. Billings, Fabian & Clendenin, appétedéir pehalf of
the Trustee. Joseph M.R. Covey, Parr, Waddoups, Brown, Gee & Love}éss ag\p;}’fyf for the
Debtor. Julie A. Bryan, Cohne, Rappaport & Segal and Lincoln W. H"abbs Habbs & Olson

e »»m\

appeared for Allen Grazer. David J. Shaffer, Shaffer Law Ofﬁces P appeared for the Estate of

Richard Bamey. Other appearances, if any, were noted o:;the rec?l

fzwttéig evidence and hearing
Py
arguments presented, entered detailed findings of fiict an? conclusions of law on the record,

The Court having reviewed the pleadmgs ogﬁl

which findings and conclusions are mco;porgted herem, and include, but are not limited to, the

following: Fau ”:f«,f;/ ;

FINDINGS AND CONCLUSIONS:’

1. Gordon A. Jomes, Wa 1&J Livestock, d/b a Gordon Jones Construction, L.C.
(the “Debtor”) filed a voluntary petition under Chapter 7 of the Bankruptcy Code
on Apxil 18, 2006] commencing Case Number 06-21277 (the “Bankruptcy Case”)
in the U'mted S’(ates Bankruptcy Court for the District of Utah (“Bankruptcy
CourtPL Gf’ify Jubber (the “Trustee”) is the duly appointed and acting Chapter 7
,Trusteeof the Debtor’s bankruptcy estate.

2. That notlce of the Motion and the hearing thereon was properly given to the

Debtor and all parties-in-interest as required under the Bankruptcy Code or the
Federal Rules of Bankruptcy Procedure.

ND: 4835-7084-3905, v. 1 2
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3 Objections to the Motion were filed by the Debtor and by the Estate of Rlchard
Bamey. The Objections are overruled.

4, The Settlement Agreement was negotiated at arms’ length and in good faith.

5. The Trustee’s entry into the Settlement Agreement as a fair, reasmblg and

proper exercise of the Trustee’s business judgment. , %x
». t‘t

6. The Settlement Agreement and the relief requested in the Motjon aIQreasonable

fair, equitable and in the best interest of the estate and 1ts'ctedztor$
EN

7. That in considering this matter, the Court has revxewed aﬁd apphed the standards
set forth in the case of In re Kopexa Realty Veg & g;o . 213 B.R. 1020, 1022
(10th Cir. BAP 1997). y

e \b
wwa“

’« ;‘frfm e
IT IS HEREBY ORDERED: L
1. The Motion is granted and the Se&lem&hwif}tgi'eement is approved;
2. The Trustee is authorized to e;;ecute such documents as may be necessary and

appropriate to effect, implement and consumma.te the Settlement Agreement;, Except for the
reserves set forth in the Settlemeut Ag:eement, the Trustee is authorized to abandon all property
of the estate, as provided in the Settlement Agreement, and Grazer shall be deemed to have relief
from the stay to pursue any and all state court remedies with respect to such property. Upon the
Effective Date of the Séﬁément Agreement, the property that has been abandoned or for which
Grazer has obtained reiief from stay shall no longer be considered property of the Debtor’s

bankruptcy estate. Grazer shall be entitled to fully pursue all his rights and claims against the

ND: 4835-7084-3905, v. 1 3
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aforesaid property in any State or Federal Court what would have jurisdiction absent the ﬁlihg of

the Debtor’s bankruptcy; and
3. The property abandoned and/or for which Grazer has obtained relief from the

automatic stay shall include but not be limited to the following:.

A. Estate’s Interests in real prope along with all improve

attached thereto), including, but not limited to the following:
\ 7

(i)  The Mountain View Apartments of Farmington focated at 175 East State Street,
Farmington, Utah (the “Apartments”), more paftlculasly described as follows:

BEGINNING AT A POINT 82.50 FEE] wﬁs;r AIZNG THE NORTH LINE OF
A STREET FROM THE SOUTHEAST €QRNFK OF LOT 1, BLOCK 12,
PLAT “A”, FARMINGTON TOWNSITE SYRVEY, IN THE CITY OF
FARMINGTON, THENCE WEST 3Z5 FEET; THENCE NORTH 00°04°38”
WEST 65.00 FEET; THENCE NORTH 45°02°19” WEST 42.46 FEET;
THENCE WEST 85.00 FEET.TO THE WEST LINE OF PROPERTY
CONVEYED IN WARRANTY DEED IN BOOK 984 AT PAGE 838 IN THE
RECORDS OF DAVIS COUNTY, UTAH; THENCE NORTH 00°04°38” WEST
153.86 FEET, MORE OR LESS, TO THE NORTH LINE OF LOT 2 OF SAID
BLOCK 12; THENCENORTH 89°59°37” EAST 263.00 FEET ALONG SAID
NORTH LINE OF EOT 2 TO THE WEST LINE OF A STREET; THENCE
SOUTH 00°04’38” EAST 156.00 FEET ALONG SAID STREET; THENCE
WEST 115.00 FEET; MORE OR LESS, TO THE WEST LINE OF THE EAST
HALF OF SAID LOT 1; THENCE SOUTH 00°04°38” EAST 92.89 FEET TO
THE POINT OF BEGINNING.

A

PARCEL NO. 07-031-0075
Parcels of real property located in Davis County, Utah, including:

Tax Parcel 1.D. No. 06-027-0006, with the following legal description:

ND: 4835-7084-3905, v. | 4



A PART OF THE SOUTHEAST QUARTER OF SECTION 14, TOWNSHIP 2

'NORTH, RANGE 1 WEST, SALT LAKE BASE AND MERIDIAN:
BEGINNING AT A POINT ON THE SOUTH RIGHT OF WAY LINE OF AN
EXISTING GRAVEL ROAD, SAID POINT BEING SOUTH 68.33 FEET AND
EAST 33 FEET; FT CENTER OF SAID SECTION 14, THENCE NORTH
89°43°58” EAST ALONG AN EXISTING FENCE 166.0 FEET;, THENCE
SOUTH 0°21°31” EAST 502.14 FEET; THENCE WEST 16%]7 FEE§TO AN
EXISTING FENCE; THENCE ALONG SAID Emsmq,rm 501.35 FEET
TO THE POINT OF BEGINNING. Yy

"’m, s

(“West Bountiful Parcel 6”). T m

(iii) Two Tax Parcel Nos. 06-027-01 17, 0123 (ﬂ<a06-02’l 0007) and 06-027-01 16,
0122, 0123 (fka 06-027-0008), with the followmg lega! descriptions:

A PART OF SOUTHEAST QUARTERQF SMON 14, TOWNSHIP 2
NORTH, RANGE 1 WEST, SALF EAKE MERIDIAN DESCRIBED AS
FOLLOWS: BEGINNING AT A- POMO THE SOUTH RIGHT OF WAY
LINE OF AN EXISTING GRAVEL ROAD, SAID POINT BEING SOUTH
68.33 FEET AND EAST 33 FEET AND NORTH 89°43°58” EAST 166.02
FEET FROM CENTER OF SAID SECTION 14, THENCE NORTH 89°43°58”
EAST ALONG AN EXISTING FENCE 100 FEET; THENCE SOUTH
00°21°31” EAST 502 61 FEETFTHENCE WEST 100 FEET; THENCE NORTH
502.14 FEET TO THB. POINT OF BEGINNING. (Parcel No. 06-027-0117, 0123

(fka 06-027- 0007)')’

A PART OF SéUTHEAST QUARTER OF SECTION 14, TOWNSHIP 2
NORTH, RANGE | WEST, SALT LAKE MERIDIAN; BEGINNING ON SAID
RIGHT OF WAY LINE OF AN EXISTING GRAVEL ROAD SAID POINT
BEING SOUTH 68.33 FEET AND EAST 33 FEET AND NORTH 89°43°58”
EAST ALONG AN EXISTING FENCE 366.02 FEET FROM CENTER OF
SAID SECTION 14, THENCE SOUTH 89°43’58” WEST ALONG AN
EXISTING FENCE 100 FEET; THENCE SOUTH 0°21°31” EAST 502.61
FEET; THENCE EAST 100 FEET; THENCE NORTH 0°21°31” WEST 503.08
FEET TO THE POINT OF BEGINNING.
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¥

(Parcel No. 06-027-01 16, 0122, 0123 (fka 06-027-0008))

(“West Bountiful Parcels 7 and 8”); and

(iv)  Tax Parcel No. 06-027-01 18, 024, 0125 (tka 06-027-0009), with the followmg
legal description: e M"\’é

2N
A PART OF THE SOUTHEAST QUARTER OF SECTION 14, TQWNSHIP 2
NORTH, RANGE 1 WEST, SALT LAKE BASE AND MERIDIAN,
DESCRIBED AS FOLLOWS: BEGINNING AT A. PQIN'FQN THE SOUTH
RIGHT OF WAY LINE OF AN EXISTING GRAVEL ROAD, SAID POINT
BEING SOUTH 68.33 FEET AND EAST 399.02 FEET FROM THE CENTER
OF SAID SECTION 14 AND RUNNING THENCE NORTH 89°43°58” EAST
ALONG AN EXISTING FENCE 100 FEET; THENCE SOUTH 0°21’31” EAST
503.55 FEET; THENCE WEST 100 F T,.iIHENCE NORTH 0°21’31” WEST
503.08 FEET TO THE POINT OF B\E&Qﬂw (Parcel No. 06-027-01 18, 024,
0125 (fka 06-027-0009)) ST ey

[,

-

(“West Bountiful Parcel 9”).

(v)  Real property located in Sanpete €ounty, Utah, more particularly described as
follows: LOT 3, SEC I, INW RIDGE RANCH, CONT. 1.13 AC

(vii) Real property aﬁlmpmvements located at or about 3369 No. Westside Hwy,
Clifton, Idaho (the “Idaho Ranch”), more particularly described as follows:

COMMENCING AT A POINT 53-3/4 RODS NORTH OF THE SOUTHEAST
CORNER OF THE SOUTHWEST QUARTER OF SECTION 35, TOWNSHIP
14 SOUTH, RANGE 38 EAST OF THE BOISE MERIDIAN, FRANKLIN
COUNTY, IDAHO, AND RUNNING THENCE WEST 240 RODS, THENCE
NORTH 53-3/4 RODS, THENCE EAST 240 RODS; THENCE SOUTH 53-3/4
RODS TO THE PLACE OF BEGINNING.

EXCEPTING AND RESERVING A RIGHT-OF-WAY FOR ANY AND ALL

IRRIGATION DITCHES AND CANALS, AND PUBLIC ROADS NOW
EXISTING OR IN USE UPON AND ACROSS SAID PREMISES, AND

ND: 4835-7084-3905, v. | 6



EXCEPTING AND RESERVING THEREFROM A STRIP OF LAND 3 RODS
WIDE ALONG THE EAST SIDE OF THE ABOVE-DESCRIBED LAND.

ALSO, THE SOUTH HALF OF THE SOUTHWEST QUARTER, THE
NORTHEAST QUARTER OF THE SOUTHWEST QUARTER, AND THE
SOUTHWEST QUARTER OF THE SOUTHEAST QUARTER OB SECTION
34, TOWNSHIP 14 SOUTH, RANGE 38 EAST OF THE BOIS%E M:E@IAN

FRANKLIN COUNTY, IDAHO. ~ ;
TOGETHER WITH 36 SHARES OF THE CAPITAL smcx o8 LAKES
CANAL COMPANY. o / TWIN LAKE
TAX SERIAL NO: e

ADDRESS: R

SUBJECT TO easements, restrictions, oqvelints and rights of way appearing of
record or enforceable in law or equxtx k
n‘

.»«wa.

B. Personal Property or intangibles of the Bebtor’s bankruptcx estate of any kind
whatsoever including but not limited to: _

5

6] accounts receivables.”

(i)  vehicles andr équlpment that have not been liquidated as part of the
Debtors bankruptey estate.

(iii) The intét'es( of the Debtor in any entity which the Debtor held (and may
still hold) including but not limited to Gordon Jones Construction LLC.
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C.

Causes of Action or Claims including but not limited to:

®

(in)

(ii)

A fraudulent transfer action against Gordon A. Jones, Linda G. Jones, and
J&IJ Livestock, LLC in the Sixth Judicial District Court in and for Franklin
County, Idaho, commencing Civil Action No. CV-2005-183 (the “Idaho
Fraudulent Conveyance Action”). The Idaho Fraudulent C'onvsyance
Action which may now be pursued by Grazer in the IdéCouiﬁ" which
it was filed or in any other Court with proper junsg;euon y%

An action in the Second District Court of Dayl{Cmer S&te of Utah
against the Debtor, Linda G. Jones, Richard Bame enae Camon
Barney, and the Linda G. Jones Family Par ) :wfuch causes of
action were amended in the Amended CompMsint dated January S, 2006
against these Defendants and Jason gonese GS Jones Construction, Inc.;
J&J Livestock, LLC; Cheryl J. Qu 1 undsoy G. Scott Jones; Rlctnllyn
Woodin, and Rochelle C. Barney: "Utati Fraudulent Transfer Action”).
The Utah Fraudulent Tranafe!Acti&may be pursued by Grazer in the
Utah Second District Coust of Davis éaunty in which it was filed or in
any other Court with proper Junsdx:uon

Fraudulent ConveygnéAct;ons or any other action that could have been
filed by a credttor priar to the filing of the Debtors bankruptcy case, or by
the Trustee aﬁer the ﬁ]‘kg of the Debtor’s bankruptcy case, to recover
property owed fo the Debtor or transferred to third parties by the Debtor.
Such actions maybe pursued by Grazer in any court with proper
Junsdtcnon P

4. The Trustw shall dismiss Adversary Proceeding No 06-2449 filed by the Trustee.
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Dismissal of that adversary proceedmg shall in no way affect or prejudice the claims or causes of
action for demal of dxscharge under 11 U.S.C. §§ 523 and 727 set forth by Grazer against the

Debtor in Adversary Proceeding No. 06-02411.



APPROVED AS TO FORM:

doups Brown Gee & Loveless
s for Debtor, Gordon A. Jones

Jose};@’g&awey z\Y/

Atto;

David J. Shaffer
Attorneys for Richard Barney

[END OF DOCUMENT]
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APPROVED AS TO FORM:

Joseph M. R. Covey
Parr Waddoups Brown Gee & Loveless
Attorneys for Debtor, Gordon A. Jones

[END OF DOCUMENT]
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CLERK OF THE COURT CERTIFICATE OF MAILING

The undersigned hereby certifies that a true and correct executed copy of the foregoing

ORDER APPROVING SETTLEMENT AGREEMENT AND AUTHORIZING

gt

N

TRUSTEE’S ABANDONMENT OF PROPERTY OF ESTATE was malle& postage fully

prepaid, this day of April, 2007 to the following: g . ~
v "x‘!“ "x;,&' p
United States Trustee Linda G. Jones
Ken Garff Building 235 West 1400 North
405 South Main Street Bounnful UL 84010
Suite 300 ) -, /'
Salt Lake City, UT 84111 JuIQ_B“ et

Peter W. Billings

Gary E. Jubber

P.O. Box 510210

Salt Lake City, UT 84151

Gordon A. Jones
235 West 1400 North
Bountiful, UT 84010

Joseph M. R. Covey

Parr Waddoups Brown Gee & Loveless
185 South State Street” . ’

Suite 1300 ;

Salt Lake City, UT 84111 1536
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-~ €ohné; Bappaport & Segal

287 E. 200 S., Ste. 700
Salt Lake City, UT 84111

. Lincoln W. Hobbs
Hobbs & Olson

466 East 500 South
Suite 300
Salt Lake City, UT 84111

David J. Shaffer

Key Bank Building
562 South Main Street
Bountiful, UT 84010
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