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IN THE 
SUPREME COURT 

OF THE 
STATE OF IDAHO 

Docket No. 38852 

ALLEN F. GRAZER 

Plaintiff/Appellant 

vs. 

GORDON A. JONES etal 

DefendantsIRespondents 

DAVID C. NYE District Judge -----------------
Appealed from the District Court of the SIXTH 
Judicial District of the State of Idaho, in and for 

FRANKLIN County. 

LINCOLN HOBBS 
Attorney for Appellants 

LANE V. ERICKSON 
Attorney for Respondents 

.......... ~~IJ---+--+-- Clerk 
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F J LED Dave R. Gallafent 
Kent L. Hawkins 
Jared A. Steadman 10 FEB 26 PN /: 2;~ 
MERRILL & MERRILL, CHARTERED 
109 North Arthur - 5th Floor 
P.O. Box 991 
Pocatello, ID 83204-0991 
(208) 232-2286 
(208) 232-2499 Telefax 
Idaho State Bar #1745, #3791and #7804 

Attorneys for Defendant Linda G. Jones 

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF FRANKLIN 

ALLEN F. GRAZER, an individual, ) 
) 

Plaintiff, ) 
) 

vs. ) 
) 

GORDON A. JONES, an individual; ) 
LINDA G. JONES, an individual; JASON ) 
JONES, an individual; J&J ) 
LIVESTOCK, LLC, a Utah Limited ) 
Liability Company; and John Does 1-10, ) 

) 
Defendants. ) 

) 

STATE OF IDAHO ) 
:ss. 

COUNTY OF FRANKLIN ) 

Case No. CV-2005-I83 

AFFIDAVIT OF JASON JONES 

I, Jason Jones, being first duly sworn, depose and state the following facts are all true to the 

best of my knowledge and belief: 

1. I am a defendant in the matter captioned above with the case number CV -2005-183, 

in the County of Franklin, State ofIdaho. 

2. My wife was served at my behalf with a summons and complaint along with various 

attachments on February 10,2010 at my home at 3369 North Westside Highway, 

Affidavit of Jason Jones 
7453: J asonJ ones.Affidavit Page 1 



PAGE: 004 OF 010 
2124/2010 12:54 ": 208-852-3774 Preston Family Medicine TO: 

FEB-18-2010 FRI 01:41 ILL & MERRILL P. 06 

Clifton, Idaho 83228 

3, This rosidence. in franklin County, Idaho, is the same residence I have maintained 

since wen before 1 was added as a defendiUlt m tbis matter on July 31, 2009. 

4. Asid\.'\ from an attompt to serve me at my in-laws' home the day before sotVice 

;,).ctually took placl;!, r am unaware of fl.llY attempts made for service on me or on my 

\vjfe on my behalf. 

5. Further your affian(saith naught . 
DATED this Z ~ day of February, 201 O. 

nonJ~~ 
CER.'I1FICATE OF SERVICE 

1, Jared A. Steadman, the tmdersiillcO. one of the attorneys for the Defendant, Jason Jones, 

in the above-referenced matter. do hereby certify that It true; full and oorrect oopy of the foregOing 

Affidavit of Jason Jones WS8 this ~y of February, 2010, served upon the following in the 

manner indicated below: 

Linculll W. Hobbs 
Margaret H. Oleon 
HOBBS & OLSON. L.C. 
466 E. SOO S., Ste #300 
Salt Lake City, Utah 84111 

Lane V. Erickson 
Racine. Olson, Nyc, Budge & Bruley, CbuJ. 
P.O. Box: l391 
Pocatcllo, ID &3204-13:91 

~., '" 
',;:,,-

A1l'Ia.vit at J IBII JollOl 
74J3: 1/l.ilQ,1.Joncs.Aff'klavlt 

.~U.S.Mail 
U }land DcllvetY 
U Overnight Delivery 
U Tclofax 

. t:S1 U.S. Mail 
U Hand Delivery 
U Overnight Delivery 
U Telefax 



2/ 24 / 2010 12:54 -- 208-852-3774 Preston Pamily Medicine TO : 2 P_~GE : 005 OF 010 

Acknowledgment by Individual 
State of . 1'--"' 1 .~ County of , 

L---..--J.-£lLtL] 0 I Fcd.f) I( I, [1- __ 

On this 24 day of -:Ft., tru eJ..../\J . 20 n. before me, 
I Name 01 Notary Public 

the unde . ed Notary Public, personally appeared 

I _ t5L2n qone s __ .. __ .. __ . _______ . ________ _ 
Name of Sig, s) 

o Proved to me on the oath of _________ _ .-.. _-_._----_ ... _----
o Personally known to me 

-qf Pro~ to me on the basi5 of satisfactory evidence ...:t:D D (... Ub 2l.;t 3 I g 5 0 e.yp 7 J ,s.l ()O 1/ 
( - (Description of ID) 

to be the person(s) wh05e name{s) isfare subscribed to the within Instrument, and acKnowledged that he/she/they executed It. 

WITNESS my hand and official seal. 

(Signature of Notary Publk) 

My commission expires () 0 / I 0/ dO ~ I 

Notary Seal 

Optional 
Though the information in this section is nor required by law, it may prevent fraudulent removal and reattachment of this form to 
tInotherd.ocvment ond could prave 'IOluable to persons relying on the document, 

Description of Attached Document 

Type or Title of Document Q4+0rll..e-y pa W.S ~ 
1.fY\efriH a martU - AfBdr.1Vd- cb J6.&Q Tones 
Document Date I ' Number of Pages 

i ;,;)-/<74_20 10 l. d 
Signer{s} Other Than Named Above d 
I :1au: ti A Skat ~!) 

.,)" 

---_ .... "" ... ...... s. __ .. O....)~"" I I 
FOOI-OOOOODSG5350-01 

t\1" I H .. II ";".\! 

J' ~ 14')-' 

TOiJ of thumb here 
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I '- L 

I 0 FC"B / (" P\,A !:? ) L. .... 0 II.~,_ 

Dave R. Gallafent 
Kent L. Hawkins 
Jared A. Steadman 
MERRILL & MERRILL, CHARTERED 
109 North Arthur - 5th Floor 

r ;"\ ~:..\ ~ ~:\ :_:. ~ I"".~ ;..;:"~ Y ~s ;~:.~ 

1 Jy:LnL/:JLi: 1\ 
P.O. Box 991 I 8E"iJ: i 

Pocatello, ID 83204-0991 
(208) 232-2286 
(208) 232-2499 Telefax 
Idaho State Bar #1745, #3791 and #7804 

Attorneys for Defendant Linda G. Jones 

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF FRANKLIN 

ALLEN F. GRAZER, an individual, ) 
) 

Plaintiff, ) Case No. CV -2005-183 
) 

vs. ) 
) AFFIDAVIT OF BARBARA JONES 

GORDON A. JONES, an individual; ) 
LINDA G. JONES, an individual; JASON ) 
JONES, an individual; J&J ) 
LIVESTOCK, LLC, a Utah Limited ) 
Liability Company; and John Does 1-10, ) 

) 
Defendants. ) 

) 

STATE OF IDAHO ) 
:ss. 

COUNTY OF FRANKLIN ) 

I, Barbara Jones, being first duly sworn, depose and state the following facts are all true to 

the best of my knowledge and belief: 

1. I am the wife of Jason Jones, a Defendant in the matter captioned above with the case 

number CV -2005-183, in the County of Franklin, State ofIdaho. 

2. I was served with a summons and complaint along with various attachments on 

February 10, 2010 at my home at 3369 North Westside Highway, Clifton, Idaho 

Affidavit of Barbara Jones 
7453: Barbara.Jones.Affidavit Page 1 
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"': 208-852-3774 preston Family Medicine TO: 

FEB-19-2010 FRI 01:40 tLL & l'IERRILL FAX NO. i499 P. 04 

83228 

3. This residence, in Frenklin County, rdaho. is the SlU'nc residence I have inaintwned. 

since well before he was added as a defendaut'in this matter on July 31, 2009. 

4. Aside from an attempt to serve me at my in·1a'Y.'S· home the day bofore service 

actually took place. I am unaware of any attempts made for .service on Jason or me 

on his behalf.. 

5. Attached hereto as Exhibit A is a true and correct COpy of the summons, '\\lith which 

I was served on February 10, 2009. 

6. Further yOur affiant saith naught 

DATED this a.~ . day ofFebtuary, 20ID. 

, . 

CEltTIFJCA'I'E OF SERVICE 

L Jared A. SteadUULll; the undersigned, one of the attDrncys for the Defendant, Jason Jones, 

in the above"referenced matter, do hereby certify that a true, full a.nd cormet copy ofebe foregoing 

Affidavit of Barbara Jon~s was this ~y ofFebntary, 2010, served upon the following in the 

mannw indicated below: 

LincaIn W. Hobbs 
Mllliaret H. Olson 
HOBBS & OLSON. L.C. 
466 E. 500 S., Sm #300 
Salt Lake City, Utah 84111 

Lane V. Erickson 
Racine) Olson, Nye. Budge & Bailey, Chtd. 
P.O. Box 1391 
Pocatello, ID 8320+1391 

tQ U.S, Mall 
U Hand Delivery 
U Overnight Delivery 
UTe1efax ' 

1:9 u.s. Mail 
U Hand Delivery 
Ll Overnight DeUvery 
U Telefax 

/--7 ' . . 

/';t;i-A- ~- /f"! liLM 
.. Jared A. Ste&lman / ' 

A.ffidnit ofBarblira Jous 
7453: /l1lfbzuu.}nll~~.Affidivif 

/ /' ./ 
I / 
1/ 



212412010 12 :54 ""' : 208-852 - 3; ;4 Pres t on Family Hedi cine TO : 2 

Acknowledgment by Individual 
State of 

Xd.tchb. 
On this 

the undersigned Notary Public. personally appeared 

: 'Da.rbtlG.] :SOneS 
Nllme of Signeris) 

o Proved to me on the oath of 

~ Personally known to me 

PAG E: 008 OF 010 

Na~ of Notary Pvblic 

b Proved to me on the basis of satisfactory evidence ____________ ~_,__-------- .. ,. _ 
(Description of fiJi 

to be the persDn(S) whose name(s) is/ are subscribed to the within Il'IStrument, and acknowledged that he/ she/they executed it. 

WITNESS my hand and official 5ea~ 

> 

CLtfjLorr~L_.~--=---_ 
(Signatvre of"lot<lry Pvblic) 

My commission expire5 [) (, / I 0 1')-0 ( I 
---_ .... _-----

Notary Seal 

O.etional 
Though the information in this S&tion is not required by Jaw, it may prevent fraudulent removal and reatradlmenr of this form to 
another document and could prove valuable to pefKJns relying on the document. 

Description of Attached Document r.I LI: " r"'I ""~' I' Inl 

• ,..! "~-'-. 

Type or ntle, of Document ~(~ t?~.r.5 ~ ' :!)"OjiOttfi~her'1\ 
L)))etIII \ _ I{ . men:: I 1\ - 8 ~fd(jV1-t- d- 'B:L.cJ01 ~ J:>l)eS 
Document Date Number of Pages 

d.-/:d'-ll do 1 0 .d-
--~--------------------

Signer(s) Other "Than Named Above 

! (j~(-f>d 8. ..... shd .......... rn~0-~A-__ 
,\" 

!<.no,t...o!"hn __ ~"'" 

............... Ion ....... .""mt.,._ I 
FOO I-OOOOODSG5350-Ol 

44\ 



RECEiVED 
FRANKUN COmffi SHERIFFS OFfft".J: 

PREST\W. ID~Q 
DATE: 1':"" Ci,\O 
11ME: \,,?Q..K W 

LINCOLN W. HOBBS (ill BAR # 07325) 
MARGARET H. OLSON (ID BAR #04680) 
Of Counsel 
HOBBS & OLSON, L.C. 
Attorneys for Plaintiff Allen F. Grazer 
466 East 500 Sout:l4 Suite 300 
Salt Lake City, Utah 84111 
Telephone: (80l) 519-2555 
FacSWnile: (801)519-2999 

IN THE SIXTII JUDICIAL DISTRlCT COURT 

IN AND FOR FRANKLIN COUNTY. STATE OF IDAHO 

ALLEN F. GRAZER, an individual, 

Plaintiff, 

v. 

GORDON A. JONES, an individual; LINDA 
G. JONES, an individual; JASON JONES, an 
individual; nJ LIVESTOCK, LLC, a Utah 
Limited Liability Company; and John Does 1-
10, 

Defendants. 

TO: DEFENDANT JASON JONES 
3369 North Westside Highway 
Clifton,. ID 83228-5074 

SUMMONS 
(20 Day) 

Jason Jones 

Civil No. CV -2005-183 

Judge David C. Nye 

YOU ARE HEREBY SUMMONED and required to answer the attached Second 

Amended Complaint that has been filed with the above Court. Within twenty (20) days after 

service of this Summons, you must file your written answer with the clerk of the court at the 

following address: Clerk of the Court, Sixth Judicial District Court, 39 West Oneida, Preston, 

ID 83263, and you must mail or deliver a copy to Plaintiff s attorneys at the address listed above. 

If you fail to do so, judgment by default may be taken against you for the relief demanded in the 

Second Amended Complaint. 
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DATED this Zf day of January" 2010. 

HOBBS & OLSON, L.e. 

Attorneys for Plaintiff Allen F. Grazer 
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Dave R. Gallafent 
Kent 1. Hawkins 
Jared A. Steadman 
MERRILL & MERRILL, CHARTERED 
109 North Arthur - 5th Floor 
P.O. Box 991 
Pocatello, ID 83204-0991 
(208) 232-2286 
(208) 232-2499 Telefax 
Idaho State Bar #1745, #3791 and #7804 

Attorneys for Defendant Linda G. Jones 

i':"ll ~D 
I i- I.-

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF FRANKLIN 

ALLEN F. GRAZER, an individual, ) 
) 

Plaintiff, ) Case No. CV-200S-I83 
) 

vs. ) 
) 

GORDON A. JONES, an individual; ) 
LINDA G. JONES, an individual; JASON ) 
JONES, an individual; J&J LIVESTOCK, ) 

BRIEF IN SUPPORT OF MOTION TO 
DISMISS 

LLC, a Utah Limited Liability Company; ) 
and John Does 1-10, ) 

) 
Defendants. ) 

INTRODUCTION 

Defendant Jason Jones moves this Court to dismiss the action filed by Plaintiff on the 

grounds that Plaintiff failed to effect proper service of process within the six month period prescribed 

in Rule 4(a)(2), Idaho Rules of Civil Procedure. Defendant files this brief in support of that motion 

and asks the court to dismiss Plaintiff's claim against Defendant Jason Jones without prejudice. 

FACTS 

Defendant Gordon A. Jones sued Plaintiff in Utah state court to recover monies he claimed 

were due and owing for services rendered as a general contractor in the construction of a residence 

for Plaintiff. The case proceeded under the designation of Davis County District Comi Case No. 
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020700570CN. Plaintiff then filed a counterclaim against Gordon Jones for breach of contract. The 

result of the litigation was a sizable award granted to Plaintiff Allen Grazer. In the course of 

Plaintiff s collection of this jUdgment, he has filed the present lawsuit alleging among other things 

fraudulent transfers on the part of Defendants. 

The initial complaint was filed with this court on May 12,2005. After some amount of 

litigation and years of inactivity in the matter, Plaintiff filed an amended complaint. In the an1ended 

complaint this Defendant, Jason Jones, was first listed. That complaint was filed on .Tuly 31, 2009. 

Several months later, on December 7, 2009, the second amended complaint was filed in this matter. 

This complaint more completely set out the allegations against this Defendant. Service in this matter 

was finally effected on February 10,2010. The summons in this matter was not even issued until 

January 28, 2010. 
LAW 

The applicable statutory law in thIS case, as above mentioned, is the time limit for service 
upon a Defendant as prescribed by I.R.C.P. Rule 4(a)(2). That rule provides: 

(2) Time Limit for Service. If a service of the summons and complaint is not made 
upon a defendant within six (6) months after the filing of the complaint and the party 
on whose behalf such service was required cannot show good cause why such service 
was not made within that period, the action shall be dismissed as to that defendant 
without prejudice upon the court's own initiative with 14 days notice to such party 
or upon motion. 1 

According to Rule 4( a)(2), the Plaintiffbears the burden of showing good cause why service 

was not made within six months ofthe filing of the Complaint. The Idaho Supreme Court articulated 

the plaintiff s burden as follows: 

Rule 4(a)(2) required the court to dismiss the action unless the [plaintiffs] 
demonstrated good cause for failure to timely serve the respondents. The relevant 
period of time on which to focus is the six months following the filing of the 
amended complaint-March 18 through September 18, 1994. By its terms, Rule 
4(a)(2) imposes the burden of demonstrating good cause on the party who failed to 
effect timely service-in this case, the [plaintiffs F 

The Court should, therefore, focus on what Plaintiff or his counsel did in the six month 

period after filing his Complaint to timely serve Defendant Jason .Tones. According to the Comi file, 

Plaintiff filed his Amended Complaint, the first Complaint in which .Tason Jones was named, on .Tuly 

1 LR.C.P. Rule 4(a)(2). 

2 Sammis v. Magnetek, Inc., 130 Idaho 342, 346 941 P.2d 314, 318 (1997). 
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31,2009. Thus, the six month service period ended on January 31,2010. According to the 

Affidavits of Jason Jones and Barbara Jones already filed with the court, the first time they were 

contacted by a process server in this matter was February 9, 2010.3 

Additionally, as the court will note, the summons that was served on Defendant Jason Jones 

was not proper. It was not issued by the court as mandated by Idaho R. Civ. P. 4(bJ. That rule says 

quite clearly that "the summons shall be signed by the clerk." 5 This summons was not properly 

issued and was not signed by the clerk. Indeed, a quick look at the repository shows that there has 

never been a summons issued for Jason Jones. That being the case, Defendants would argue that 

Jason] ones has still not been properly served. 

The faulty summons was not even issued until three days prior to the expiration 0 f the service 

period.6 And Defendant is unaware of any attempts at service prior to the expiration of that period. 

Defendant suggests that where no attempt at service was made prior to the expiration of the service 

period, this lack of effort cannot constitute good cause as to why service was not made within the 

six month period following the filing of the Complaint. The Idaho Court of Appeals held that 

disputes over the reasonableness of such efforts are "to be determined upon the proof offered and 

the diligence shown by the plaintiff in making such service, and must be decided by the court upon 

the facts as they are presented."7 The Hincks case further stated the following factors are irrelevant 

to a good cause analysis: the pro se status of plaintiff, that the action will be time barred if disinissal 

is granted, lack of prejudice to the defendant from untimely service, prior notice of the claim to the 

defendant and the timing of the defendant's motion to dismiss. 8 Although the assessment of 

"reasonable efforts" is a factual one, the Idaho Supreme Court has articulated that, "[ c ]ourts will look 

to 'factors outside a plaintiffs control, such as sudden illness, natural catastrophe or evasion of 

service of process' to detennine whether Plaintiff satisfied the' good cause' requirement.,,9 

3Jason Jones Aff.; Linda Jones Aff. 

4Barbara Jones Aff., Exhibit A. 

sIdaho R. Civ. P. 4(b) 

6See Jason Jones Aff., Exhibit A. 

7 Hincks v. Neilson, 137 Idaho 610, 612 51 P.3d 424 426 (CLApp. 2002). 

8 ld. 

9 Martin v. Hoblit 133 Idaho 372, 377 987 P.2d 284, 289(1999). 
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Plaintiff made allegations of Defendant Jones' whereabouts in his Complaint. The allegation 

is that "Jason Jones is a resident of Franklin County, Idaho, lives on the Franklin County Property 

o"Yvned by Jones, and farms and/or raises cattle thereon."Io It is, therefore, quite clear that Plaintiff 

knew of Defendant Jason Jones' whereabouts well before the expiration of time for service. Indeed, 

the allegations were correct as to his whereabouts. Both Jason Jones and his wife Barbara resided 

on that property during that time period. I I As above set out, those Complaints were filed on July 31, 

2009, and December 7, 2009. Where the six months did not lapse until January 31, 2010, Plaintiff 

had plenty oftime to effect service on Jason Jones, but did not. Indeed, there was nothing preventing 

Plaintiff from accomplishing service from the moment the Complaint was filed against Jason Jones 

on July 31,2009. Yet as far as Defendants can tell, the sununons was not issued until January 28, 

2010, just three days before the expiration of the six months. 12 Plaintiff did not even file a motion 

to have the deadlines extended. 

Clearly, Plaintiff could have taken additional steps to secure service within the period 

prescribed by law. As far as Defendant can tell, he attempted nothing until after the deadline had 

passed and waited until three days before the running ofthe service period before having a summons 

issued. 13 It Dies in the face of reason to allow Plaintiff to knowingly have six months to secure 

service and then make no attempt at service at all before the period lapses without any adverse 

consequences. Plaintiffs tardy service and lack of filing a motion to extend the time for service do 

not show the requisite diligence anticipated by the Idaho Rules or the Idaho appellate courts in 

interpreting Rule 4(a)(2). 

Plaintiff s lack of effort to effect service even overshadows the negligence of other plaintiffs, 

whose cases have been dismissed for lack of timely service. InHoblit, the Plaintiffs counsel waited 

until eleven days before the service period lapsed before delivering the summons and complaint to 

the sheriff for personal service. When the Sheriff attempted service, the defendant could not be 

found because he had left the State ofIdaho and moved to Washington. In that case, the Plaintiff 

had compelling reasons for delaying service that are not present in the case before this Court. In 

IOSee PI. First Amended Compo ~ 6; PI. Second Amended Compo ~ 9. 

11 See Jason Jones Aff.; Barbara Jones Aff. 

I2See Barbara Jones Aff. 

13 See Barbara Jones Aff. Exhibit A. 
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Hoblit, Plaintiffs counsel was involved in settlement negotiations with Defendant's insurer that 

appeared likely to result in settlement. Thus, Plaintiffs counsel waited until eleven days before the 

service period ran before attempting personal service and ultimately relying upon service by 

publication. The court found those efforts did not constitute "good cause" and the Plaintiff s 

untimely service resulted in dismissal of the case. 14 

The Idaho Supreme Court has recently dismissed a case where even more compelling acts 

by the plaintiff would justify an extension of the six month service requirement. In Campbell v. 

Reagan,15 the plaintiff had mailed a copy of the summons and complaint to the defendant and then, 

through her attorney, corresponded with the defendant's attorney during the six month period. 

During that time, the plaintiff s attorney granted the defendant's attorney the professional courtesy 

of not proceeding with the lawsuit until the defendant's attorney completed a busy season of trials. 

The plaintiff perceived that the parties were moving forward with the lawsuit and that defendant had 

no dispute with regard to service. However, the Idaho Supreme Court strictly applied Rule 4(a)(2) 

to uphold the dismissal of the plaintiffs case by stating that the plaintiff had not shown good cause 

as to \vhy service was not made within the six month period. 16 

Defendant's counsel is personally aware of a case even more significantly on point that came 

before District Judge Ronald E. Bush for a Motion to Dismiss in 2007. On February 7, 2007, Judge 

Bush issued his Memorandum Decision and Order in the case of Clark v. Bailey, Sixth District, 

Bannock County Case No. CV-2006-2034 PI. In that case, the plaintiffs filed suit to recover for 

personal injuries in an automobile accident case on May 5, 2006. The plaintiffs attempted settlement 

negotiations with the defendant's insurer and thought settlement was imminent. However, when 

they had not settled the case by October of 2006, they delivered a copy of the summons and 

complaint to a process server. The process server received the summons and complaint on Oc:tober 

16,2007, which was five months and eleven days into the six month service period. She attempted 

service at the addresses the plaintiffs had for both the defendant and the defendant's father, without 

finding the defendant at either address. The plaintiffs moved for an extension of time for service, 

14 See Hoblit,. 133 Idaho 372 (1999). 

15 Campbellv. Reagan, 144 Idaho 254,159 P.3d 891 (2007). 
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and were granted an extension through January 9, 2006. The plaintiffs obtained personal service on 

November 9,2006. The defendant appeared through counsel and contested service on the grounds 

that plaintiffs had not made diligent, reasonable efforts sufficient to reach the level of good cause 

required for a Rule 4(a)(2) extension. The district court agreed, and ordered a dismissal of claims 

against that defendant. 

Defendants would be happy to provide this Court with a copy of Judge Bush's well-reasoned 

~1emorandum Decision and Order if the Court desires to see the same. 

CONCLUSION 

This Court should grant Defendant's motion to dismiss for lack of service as provided for 

in Idaho Rule of Civil Procedure 4(a). Plaintiff cannot show any unreasonable acts by Defendant 

Jason Jones that prevented Plaintiff from obtaining service within the six month period allowed by 

law. Thus, the Comi should exercise the authority given it by Rule 4(a)(2) and dismiss Plaintiff's 

cause of action against Defendant Jason Jones for untimely service without good cause for delay. 

DATED this 2S-ft, day of February, 2010. 
/~? 

MERRlLL&~ERRlLL, gIARTERED 
/ /" , 

/ . ) / , /c j."1 /,1 
By / / ://!~ /' j,/> (,.? ~ 

Ja(ed A. Steadman' ! 
Attorneys for Defendant Jason Jon s 

CERTIFICATE OF SERVICE 

I, Jared A. Steadman, the undersigned, one of the attorneys for the Defendant, Linda G. 
J ones. only, in the above-referenced matter, do hereby certify that a true, full and correct copy of the 
foregoing Motion to Dismiss was thi~<~ay of February, 2010, served upon the following in the 
manner indicated below: 

Lincoln W. Hobbs 
Margaret H. Olson 
HOBBS & OLSON, L.C. 
466 E. 500 S., Ste #300 
Salt Lake City, Utah 84111 

Lane V. Erickson 
Racine, Olson, Nye, Budge & Bailey, Chtd. 
P.O. Box 1391 
Pocatello, ID 83204-1391 

~.Mail 
U Hand Delivery 
U Overnight Delivery 
U Telefax 

~.Mail 
U Hand Delivery 

. U Overnight Delivery . 
U Telefax 

// 
-f/~ d o Jared A. Steadman 
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LINCOLN W. HOBBS (ID BAR # 07325) 
MARGARET H. OLSON (ID BAR #04680) 
Of Counsel 
HOBBS & OLSON, L.C. 
Attomeys for Plaintiff Allen F. Grazer 
466 East 500 South, Suite 300 
Salt Lake City, Utah 84111 
Telephone: (80l) 519-2555 
Facsimile: (801) 519-2999 

FJL ED 

10 MAR 23 PM 2: 24 

IN THE SIXTH JUDICIAL DISTRICT COURT 

IN AND FOR FRANKLIN COUNTY, STATE OF IDAHO 

ALLEN F. GRAZER, an individual, 

Plaintiff, 

v. 

GORDON A. JONES, an individual; LINDA 
G. JONES, an individual; JASON JONES, an 
individual; J&J LIVESTOCK, LLC, a Utah 

and Jolm Does 1-

TO: DEFENDANT JASON JONES 
3369 North Westside Highway 
Clifton, ID 83228-5074 

SUMMONS 
(20 Day) 

Jason Jones 

Civil No. CV -2005-183 

Judge David C. Nye 

YOU ARE HEREBY SUMMONED and required to answer the attached Second 

Amended Complaint that has been filed with the above Court. Within twenty (20) days after 

service of this Summons, you must file your written ans\ver with the clerk of the court at the 

following address: Clerk of the Court, Sixth Judicial District Court, 39 West Oneida, Preston, 

ID 83263, and you must mail or deliver a copy to Plaintiff's attorneys at the address listed above. 

If you fail to do so, judgment by default may be taken against you for the relief demanded in the 

Second Amended Complaint. 
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DATED this ~ day of March, 2010. 

BY THE COURT: 
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LINCOLN W. HOBBS (ID BAR # 07325) 
MARGARET H. OLSON (ID BAR #04680) 
Of Counsel 
HOBBS & OLSON, L.C. 
Attorneys for Plaintiff Allen F. Grazer 
466 East 500 South, Suite 300 
Salt Lake City, Utah 84111 
Telephone: (801) 519-2555 
Facsimile: (801) 519-2999 

FilE 0 

10 APR 1 9 ~M It: 1 4 

F K MIl< LIN :OUrH Y CLER K 

IN THE SIXTH JUDICIAL DISTRICT COURT 

IN AND FOR FRANKLIN COUNTY, STATE OF IDAHO 

ALLEN F. GRAZER, an individual, 

Plaintiff, 

v. 

GORDON A. JONES, an individual; LINDA 
G. JONES, an individual; JASON JONES, an 
individual; J&J LIVESTOCK, LLC, a Utah 
Limited Liability Company; and John Does I-
10, 

Defendants. 

MEMORANDUM IN RESPONSE TO 
MOTION TO DISMISS AND BRIEF IN 
SUPPORT OF MOTION TO DISMISS 

[OF DEFENDANT JASON JONES] 

Civil No. CV-2005-183 

Judge David C. Nye 

Comes now Allen F. Grazer ("Grazer") and submits the following Memorandum in 

Response to Motion to Dismiss Brief in Support of Motion to Dismiss [of Defendant Jason 

Jones]. 

STATEMENT OF FACTS 

1. Grazer commenced this action against Defendants Gordon A. Jones, Linda G. 

Jones and J & J Livestock, LLC ("J & J") on May 13,2005 regarding execution on and 

ownership issues related to certain farm property located in Franklin County, Idaho. A copy of 

the Warranty Deed conveying title to Gordon A. Jones and Linda G. Jones containing the legal 

description of the property (the "Franklin County Property") is attached as Exhibit "A." 
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2. This action was filed following the entry of a judgment against Defendant Gordon 

A. Jones in favor of Grazer in a Utah case commenced by Gordon A. Jones on November 1, 

2002 against Grazer seeking to collect approximately $17,000 of unpaid invoices. Grazer 

counterclaimed alleging construction defects, negligence and breaches of contract and warranty. 

This action is known as Gordon Jones and Richard Barney v. Allen Grazer, Second District 

Court, Davis County, Farmington Department, State of Utah, Case No. 020700570 CN ("the 

Utah Case"). 

3. This action was commenced by Grazer against Gordon A. Jones, Linda G. Jones 

and J & J seeking to execute on Grazer's judgment in the Utah case and alleging, among other 

things, fraudulent conveyances of the interest of Gordon Jones in the Franklin County Property. 

4. Based on the judgment against Gordon A. Jones in the Utah case, and in 

connection with the filing of this action, on May 13,2005, a Lis Pendens was recorded with the 

Franklin County Recorder against the Franklin County Property notifying all parties that this 

action was pending and "affects title to specific real property or the right to possession of 

specific real property as identified in the complaint in this action." The specific real property 

was identified as the Franklin County Property. A copy of the Lis Pendens is attached to the 

Second Amended Complaint as Exhibit "D." 

5. On June 30, 2005, an Answer to Grazer's complaint was filed on behalf of the 

Defendants, Gordon A. Jones, Linda G. Jones and J & J after the granting of open-ended 

extensions of time to Jones' counsel by counsel for Grazer to file an answer "in the second Utah 

lawsuit and the motions for injunctive relief and attachment [in the Idaho lawsuit]." Enclosing an 

Answer to the Idaho lawsuit, attorney for Jones, Shawn W. Potter wrote, "We appreciate you 
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professional courtesy and time extensions." A copy of the letter from Shawn Potter, attorney for 

Defendants is attached as Exhibit "B." 

6. On August 5,2005, after the filing of the Idaho Fraudulent Conveyance action, 

after the recording of the Lis Pendens and after the filing of the answer on behalf of Gordon 

Jones and Linda Jones Jason Jones filed a Notice ofInterest against the Franklin County 

Property, claiming he was entitled to "receive a portion of the property ... " A copy of the Notice 

of Interest is attached as Exhibit "C." 

7. On April 18, 2006, Defendant Gordon A. Jones filed bankruptcy in the United 

States Bankruptcy Court for the District of Utah, staying proceedings in all pending cases in 

which he was a defendant. 

8. On April 19, 2007, The United States Bankruptcy Court approved a Settlement 

Agreement between the United States Bankruptcy Trustee and the plaintiff pursuant to which the 

Trustee abandoned any state court actions filed by Grazer against Gordon A. Jones and 

specifically authorizing Grazer to proceed with any state court action against Gordon A. Jones, 

including the "Idaho Fraudulent Transfer Action ... and Grazer shall be deemed to have relief 

from the stay to pursue any and all state court remedies against the Debtor and such property." 

A copy of the Settlement Agreement is attached to the Second Amended Complaint as Exhibit 

"F." 

9. On July 31, 2009, an Amended Complaint adding Jason Jones as a defendant was 

filed with the Court. 

10. Grazer subsequently discovered that, just prior to the trial in the Utah Court, 

Gordon A. Jones and Linda G. Jones had transferred to Linda G. Jones and Jason Jones 66 shares 
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of stock in the Twin-Lakes Canal Company benefitting the Franklin County Property on March 

7,2005. Gordon A. Jones had previously denied that he owned any such water shares. 

11. On November 2,2009, Plaintiff filed a Motion to File Second Amended 

Complaint to determine the rights of Jason Jones in the Franklin County Property and to add the 

claim that the Water Shares had been fraudulently transferred. 

12. On December 4, 2009, a stipulation was signed pursuant to "the Plaintiff and the 

Defendants, by and through their undersigned counsel, and hereby stipulate and agree that 

Plaintiff may file a Second Amended Complaint in the above-entitled matter." A copy of the 

Stipulation is attached as Exhibit "D." 

13. The Second Amended Complaint was filed on December 4,2009. 

14. Jason Jones was served with the Second Amended Complaint on January 29, 

ARGUMENT 

POINT I 

THE IDAHO RULES OF CIVIL PROCEDURE ALLOW FOR SERVICE OF A 
COMPLAINT WITHIN SIX MONTHS OF THE FILING OF THE COMPLAINT. 

Under the provisions of the Idaho Rules of Ci viI Procedure, a complaint is to be served 

within six months after the complaint has been filed. 

(2) Time Limit for Service. 

If a service of the sun1lllons and complaint is not made upon a defendant within six (6) 
months after the filing of the complaint and the party on whose behalf such service was 
required cannot show good cause why such service was not made within that period, the 

1 Counsel for Grazer acknowledges that the Clerk of the Court should issue the Summons. The Summons has now 
been issued by the Clerk and is in the process of being served again on Jason Jones, together with the Second 
Amended Complaint. 
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action shall be dismissed as to that defendant without prejudice upon the court's own 
initiative with 14 days notice to such party or upon motion. 2 

As cited in the Brief of Defendant Jason Jones, the Idaho Supreme Court has noted "The 

relevant period of time on which to focus is the six months following the filing of the amended 

complaint. .. (Emphasis added).,,3 In this action, the original action filed against Gordon A. 

Jones, Linda Jones and J&J was placed on hold during the pendency of the Gordon A. Jones 

bankruptcy case. Plaintiff was only allowed to proceed with this case after the approval of a 

settlement agreement with the United States Bankruptcy Trustee. An amended complaint was 

filed with this Court on July 31, 2009. Subsequently, Plaintiff discovered new evidence 

regarding the existence of water shares for the Franklin County Property and the transfer by 

Gordon A. Jones of his interest therein. Accordingly, a Second Amended Complaint was 

prepared, its filing stipulated to by counsel for Defendants and filed with the Court on December 

4,2009, less than six months after the filing of the Amended Complaint. When a pleading is 

amended, it takes the place of the original pleading.4 The Second Amended Complaint thus 

superseded the Amended Complaint. Serving the Amended Complaint after the filing of a 

Second Amended Complaint would have been not only a moot action, but would have been 

subject to objection by Defendant Jason Jones as not being the current complaint being 

prosecuted. Plaintiff has six months from December 4,2009, the date of the filing of the Second 

Amended Complaint. 

Additionally, even if this Court were to dismiss the Second Amended Complaint, the 

2 LR.C.P. Rule 4(a)(2). 
3 Sammie v. Magnetek, Inc., 130 Idaho 342, 346P.2d 314, 318 (1997). 

4 Frieberger v. Am. Triticale, 120 Idaho 239, 815 P.2d 437 (1991) citing w.L. Scott v. Madras Aerotech, 103 Idaho 
736,653 P.2d 791 (1982); Billings v. Sisters of Mercy of Idaho, 86 Idaho 485,389 P.2d 224 (1964); Casady v. Scott, 
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dismissal would be only as to Defendant Jason Jones and without prejudice. 5 The other 

defendants in the action were served long ago within any arguable time limits. Plaintiff would 

be free to file a Motion to file a Third Amended Complaint or commence a new action. 

POINT II 

JUDICIAL ECONOMY WILL BE SERVED BY NOT DISMISSING THE 
SECOND AMENDED COMPLAINT. 

Grazer is bringing this action to execute against the interests of Gordon A. Jones in the 

Franklin County Property and water shares, which benefit it in order to satisfy the valid judgment 

obtained in his favor against Defendant Gordon A. Jones in the Utah Case. The judgment was 

filed and recorded in Idaho and has attached to any and all property owned by Defendant Gordon 

A. Jones in the State ofIdaho. At such time as a Writ of Execution is issued to sell the Franklin 

County Property and the water shares to sale, Defendant Jason Jones will be obligated to assert 

any claim he has of ownership therein to avoid having his interests, if any, sold at sale.6 

40 Idaho 137,237 P. 415 (1924); Andrews v. Moore, 14 Idaho 465, 94 P. 579 (1908). 

5 LR.C.P. Rule 4(a)(2). See footnote 2. 
6 The sections of the Idaho Code relating to "Enforcement of Judgments in Civil Cases" and "Levy and Sale on 
Execution" provide: 

11-102. FORM OF WRIT. The writ of execution must be issued in the name of the people, sealed with the seal of 
the court, and subscribed by the clerk, and be directed to the sheriff, and it must intelligently refer to the judgment, 
stating the court, the county where the judgment roll is filed, and if it be for money, the amount thereof, and the 
amount actually due thereon, and if made payable in a specified kind of money, or currency, the execution must also 
state the kind of money or currency in which the jUdgment is payable, and must require the sheriff substantially as 
follows: 

(1) If it be against the property of the judgment debtor, it must require the sheriff to satisfY the judgment, 
with interest, out of the personal property of such debtor, and if sufficient personal property cannot be found, then 
out of his real property; or if the judgment be a lien upon real property, then out of the real property belonging to 
him on the day when the judgment was docketed, or at any time thereafter; or if the execution be issued to a county 
other than the one in which the judgment was recovered, on the day when the transcript of the docket was filed in 
the office of the recorder of such county, stating such day, or any time thereafter. 

(2) If it be against real or personal property in the hands of the personal representatives, heirs, 
devisees, legatees, tenants, or trustees, it must require the sheriff to satisfy the judgment, with interest, out 
of such property. 
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Proceeding with the instant case will reduce time and expense to both Grazer and Defendant 

Jason Jones. The known claims related to conveyance, transfer and ownership of the Franklin 

County Property and the Water Shares are consolidated and set forth in the pending Second 

Amended Complaint. 

CONCLUSION 

The Second Amended Complaint, filed on December 4,2009, superseded all prior 

pleadings. Pursuant to Rule 4(a) LR.C.P., it can be served up to and through June 4, 2010. 

Judicial economy will be served by proceeding with this case in that the Notice ofInterest of 

Jason Jones in the Franklin County Property and the water shares must be adjudicated in order 

for Jason Jones to retain his claimed ownership interest should a Writ of Execution issue to sell 

those items of property. Grazer respectfully requests that Jason Jones' Motion to Dismiss be 

denied. 

IDAHO CODE ANN. § 11-102 

And 

11-301. EXECUTION OF WRIT. The sheriff must execute the writ against the property of the judgment debtor by 
levying on a sufficient amount of property if there be sufficient; collecting or selling the things in action, and selling 
the other property, and paying to the plaintiff or his attorney so much of the proceeds as will satisfy the judgment. 
Any excess in the proceeds over the judgment and accruing costs must be returned to the judgment debtor unless 
otherwise directed by the judgment or order of the court. When there is more property of the judgment debtor than is 
sufficient to satisfy the judgment and accruing costs within the view of the sheriff, he must levy only on such part of 
the property as the judgment debtor may indicate, if the property indicated be amply sufficient to satisfy the 
judgment and costs. 

IDAHO CODE ANN. § 11-301. 
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DATED this /S day of April, 2010. 

HOBBS & OLSON, L.c. 

LJJ?9?NW.HOBBS ~ 
MARGARET H. OLSON 

Attorneys for Plaintiff Allen F. Grazer 

CERTIFICATE OF DELIVERY 

I hereby certify that on the ('> day of April, 2010, I caused a true and conect copy of 

the foregoing to be served upon the following in the manner indicated: 

Dave R. Gallafent 
Kent L. Hawkins 
Jared A. Steadman 
MERRILL & MERRILL CHARTERED 
109 N Arthur - 5th FIr 
P.O. Box 991 
Pocatello,ID 83204-0991 

Attorneys for Defendants Linda G. Jones and Jason 
Jones 

Lane V. Erickson 
RACINE, OLSON, NYE, BUDGE & BAILEY 
CHARTERED 
P.O. Box 1391 
Pocatello,ID 83204-1391 
Attorneys for Defendants Gordon A. Jones and 
J&J Livestock, LLC 

468SI003lRespollseJasonjones.doc 8 
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[ ] Fax 208-232-2499 
[] Fed Ex 
[ ] Hand Delivery 
[ ] Personally Served 
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EXHIBIT "A" 



J. i1.i\. 1.1 V. LlJU UJI..- 1 U,J1 f, UUL 

219428 j .. -L 
~n::fGd at the request of 
s"".,,,·~11'0 Q.... ~~\\~U· 

1112.0 
WARRANTY DEED -.a.m.. NOV 2 f 2002 --PJtl 

PR15004 ~EllIOlT~ 
FOR VALUE RECEJVED . By. &.?b 1<.. '. uty 

BERTIe WILLIAM WJNWARD. U1r and ELDA B. WINWARD, =~NCOiJN'TY.J 0 

do hereby grant, bargain, sell and convey unto 

GORDON A. JONES and LINDA G. JONES, husband and wife, 

whose current address Is: 235 West 1400 North. Bountiful, UT 84010 
the Grantees, the foflowing described premises in Franklin County, Idaho to wit 

Commencing at a point 53-3/4 rods North of the Southeast comer of the Southwest Quarter 
of Section 35, Township 14 South, Range 38 East of the Boise Meridian, Franklin County. 
Idaho, and running thence West 240 roaSt thence North 53--314 rods, thence East 240 rods; 
thence South 53-314 rods to the Place of Beginning; 

EXCEPT1NG and reserving a rlght-of·way for any and aU irrigation ditches and canals, and 
public roads now exIstIng or in use upon and across saJd premises, and excepting and 
reserving therefrom a ~trip of land 3 rods wide along the East side of the above-described 
land. 

ALSOj the South half of the Southwest Quarter, the Northeast Quarter of the Southwest 
Quarter, and the Southwest Quarter of the Southeast Quarter of Section 34, Township 14 
South, Range 38 East of the Boise MeridIan, franklin County, Idaho. 

TOGETHER WITH 26 SHARES OF THE CAPITAL STOCK OFTWlN LAKES CANAL COMPANY. 

SUBJECT TO EASEMENTS AND RESTRICTIONS OF RECORD. 

TO HAVE AND TO HOLD the said premises, with their appurtenances unto the Grantees, their 
heirs and assigns forever. And the said Grantors do hereby covenant to and with the said 
Grantees, that they are the owners in fee simple of said premises; that they are free from all 
encumbrances and that they wnl warrant and defend the same from all lawful daims whatsoever. 

DATED: November a. 2002. 

~c <&/44,;,.. ~~ za:-
BERTIE WILLIAM WINWARD, til 

~MiB,u,t~ 
ELDA 8. WINWARD 



STATE OF IDAHO 

County of Franklin 

) 
) 
) 

21.9428 2.-1.. 

On this 8l!'1 day of November, 2002, before me, the undersigned a Notary Public in and for 
said State, personally appeared BERTIE WILLIAM WINWARD, 111 and ELDA B. WINWARD, 
known to me to be the persons whose names are subscribed- to the withIn Instrument and 
acknowledged to me that .they executed the same. . 

STEVEN R. FUllER 
NOTARY PUBUC 
STATE OF IDAHO 

NOTAR 
Residing at: Preston, Idaho 
Comm. Exp.: 2/19/05 
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BABCOCK 
<c>SCOTT 
1111 I BABCOCK 

A PROFESSIONAL CORPORATION 

ATTORNEYS AND COUNSELORS AT LAW 

Roa!:RT rr. BABCOCK 

KI!:NT e. SCOTT 

eRIAN •. 1. BABCOCK 

JASON H. RO!!l!NSON 

SHAWN W. POTTER I 

COOY w. WILSON 

'ALSO AOM1TT!:O IN IDAHO 

VIA U.S. MAIL 
Margaret Olson 
Hobbs & Olson 
525 South 300 East 
Salt Lake City, UT 84111 

RE: Grazer v. Jones, et al. 

Dear Margaret: 

~ 1]'; © g TI\V7IT:~ 
!ill JUL - 5 2005 illJ 

BY: --------------------

WASHINGTON F'EDERAL PLAZQ 
50S EAST 200 SOUTH 

SUITE 300 

SALT LAKE CITY, UTAH 84102 

TELEPHONE (B01) S31¥7QOO 

FACSIMILE {BOll 531- 7060 

WWW.8ABCOCKSCOTT.COM 

SHAWN W. POTTER 

ATTORN!:Y AT LAW 

EMAIL! SHAWN@BABCOCKSCOrr.C::OM 

Thursday, June 30, 2005 

I am responding to certain correspondence and telephone calls from your office. Thank you for 
providing the open-ended extension of time to file an answer in the second Utah lawsuit and the motions 
for injunctive relief and attachment. The Acceptance of Service is enclosed herein. I have also enclosed 
the Answer to the Idaho lawsuit. We appreciate your professional courtesy and time extensions. Under 
the circumstances our time is better spent in working toward a reasonable settlement of the overall 
dispute. If your understanding of this agreement is any different, please let me know. 

I have looked into the area of creditor collections involving property held in joint tenancy. Joint 
tenants own equal undivided shares of the property. Under certain circumstances, a spouse may establish 
the property as sole and separate property. A creditor of one joint tenant can levy and attach to the debtor 
tenant's share of the undivided property. The attachment severs the joint tenancy and creates a tenancy in 
common among the remaining tenant and the creditor (or a purchaser from the creditor on execution sale). 
Either co-tenant may bring an equitable action for partition of the property, or if no equitable solution can 
be reached, for sale of the entire property and a distribution of the proceeds. 

With the above as a legal framework, we can proceed with a discussion of the property owned by 
our clients. 

Cc: Gordon Jones 
Richard Barney 
Enclosures 

Sincerely, 
BABCOCK SCOTT & BABCOCK 

Shawn W. Potter 



EXHIBIT "C" 



2-30848 

NOTICE OF INTEREST 

J... uvv 

NOTICE IS HEREBY GIVEN by JASON JONES that he claims an interest in and to the 

hereinafter descnoed real property. This claim of interest is based upon improvements made. 

payments made and services rendered on the property. The agreed upon arrangement was that 

the undersigned would receive a portion of the property for compensation for the work 

performed.. 

The real property is located In Franklin County, State of Idaho , and more particularly 

described as fullows: ccv.,."C-:J by b<;:\d~'ie.\.d )c,\t.cia: .":':r:'~''''";' 

COMMENCING AT A POINT 53~3J4 RaPS NORm OF THE SOUTHEAST CORNER OF THE 
SOU11fWEST QUARTER OF SECTION 3.5. TOWNSHIP 14 SOUTII, RANGE 38 EAST OF THE 
aors~ "MERIDIAN, FRANKLIN COUNTY. IDAHO, AND RUNNlNG TIfENCE WEST 240 
RODS, THENCE NORTH 53<}/4 RODS, THENCE EAST 240 RODS; THENCE SOUTE 53~3/4 
ROPS TO TIm PLACE OF BEOrNNlNG. 

EXCEPTING AND RESERVING A RIGHT-Of-WAY FOR ANY AND ALL lRRJGATION DITCHES AND 
CA.."N"ALS, AND PUBLIC ROADS NOW EXISTING OR IN USE tJPON AND ACROSS SAID PREMISES; 
AND EXCEPTING AND RESERVING TIiEREFROM A STRIP OF LAND 3 RODS WIDE ALONG TIiE 
EAST SIDE OF THE ABOV&.DESCRIBED LAND. 

ALSO, TIiE SOUTH HALF OF TIm SOU'I1IWEST QUARTER, THE NORTHEAST QUARTER Of THE 
SOUTHWEST QUARTER, AND THE SOUTHWEST QUARTER OF THE SOtJTHEAST QUARTER OF 
SECTION 34, TOWNSHIP 14 SOUTH, RANGE 38 EAST OF TIrE BOISE Iv.lERIDIAN, FRANKLIN 
COUNTY, IDAHO. 

DATED thi.s...l.f- dAy of August, 2005. 
Recorded at the request of 

;Ie .. s,o{l: .::rD'''~ s.. 

STATE OFlDAHO 

if 'SO 
_a.m. AUG 12 2005 p.m . ..-:.....-

, , v. ELtl0TT-J:f~ RECORDER 
. S5 . :, t.tf>. Deputy 

COUNTY OF RRAN"KI.IN : By (J t~OlJ TY IDAHO FRANKL. ., 
SUBSCRJBED and sworn to before me this };) day of August, 2005. 

NOTARYPUBUC ..eip a ro/I 0/;;;0 (/ 
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LINCOLN W. I-rOBBS (ID BAR # 07325) 
MARGARET H. OLSON (m BAR #04680) 
Of Counsel 
HOBBS & OLSON, L.c. 
Attorneys for PlaintifT Allen F. Grazer 
466 East 500 South. Suite 300 
Salt Lake City, Utah 84111 
Telephone: (801) 519-2555 
Facsimile: (801) 519-2999 

IN THE SIXTH JUDICIAL DISTRICT COURT 

IN AND FOR FRANKLIN COUNTY, STATE OF IDAHO 

ALLEN F. GRAZER, an individual, 

Plaintift~ 

v. 

GORDON A. JONES, an individual; LINDA 
G. JONES, an individual; J&J LIVESTOCK. 
LLC, a Utah Limited Liability Company; and 
John Does 1- I 0, 

Defendants. 

STIPULATION FOR FILING 
SECOND AMENDED COMPLAINT 

Civil No. CV -2005-183 

Judge 

Comes no\v the PlaintitT and Defendants, by and through counsel of record. and hereby 

stipulate and agree that Plaintiff may file a Second Amended Complaint in the above-entitled 

matter. A copy of the Second Amended Complaint is attached hereto. 

DA TED this ---1-_ day of_--'=--"'---___ .. 2009. 

4685\003\S(ip 2dAmdComp 

HOBBS & OLSON. L.C. 

-----,"'---f-----'------
( _N W. HOBBS 
GARET H. OLSON 

Attorneys f()r Plaintiff Allen F. Grazer 



4685'J)03\Stip 2dAmdComp 2 

MERRILL & MERRILL CHARTERED 

Kent L. Hawkins 
Attorneys for Defendant Linda G. Jones 

RACINE, OLSON, NYE, BUDGE & 
BAILEY, CHARTERED 

Lane B. Erickson 
Attorneys for Defendants Gordon A. Jones 
and J&J Livestock, LLC 



41i&5\()(J),'>lip 2dAmdComp 

MERRLLL & MERRILL. CHARTERED 

~i:::!::G'JO~S 
RACINE. OLSON. NYE, BUDGE & 
BAILEY, CHARTERED 

Lane B. Erickson 

2 

Attomeys for Defendants Gordon A. Jones 
and J&J Livestock, LLC 

l-\10 
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MERRILL & MERRILL, CHARTERED 

Kent L Hawkins 
Attomeys tor Defendant Linda O. Jones 

RACINE, OLSON. NYE. BUDGE & 
BATLEY, CHARTERED 

~,4:-o~n""",-~-""..".,,.--EfJe,,--.l£fl----'­
Anol'l'leys to!' Defe an 5 

and J&1 livesTOck, LLC 



LINCOLN W. HOBBS (ID BAR # 07325) 
MARGARET H. OLSON (ID BAR #04680) 
Of Counsel 
HOBBS & OLSON, L.C. 
Attorneys for Plaintiff Allen F. Grazer 
466 East 500 South, Suite 300 
Salt Lake City, Utah 84111 
Telephone: (801) 519-2555 
Facsimile: (801) 519-2999 

FILED 

I 0 APR 28 AM II: I 5 
FRANKUN COUNT Y CLERK 

IN THE SIXTH JUDICIAL DISTRICT COURT 

IN AND FOR FRANKLIN COUNTY, STATE OF IDAHO 

ALLEN F. GRAZER, an individual, 

Plaintiff, 

v. 

GORDON A. JONES, an individual; LINDA 
G. JONES, an individual; JASON JONES, an 
individual; J&J LIVESTOCK. LLC, a Utah 
Limited Liability Company; and John Does 1-
10, 

Defendants. 

NOTICE REGARDING APRIL 30, 2010 
HEARING 

Civil No. CV-2005-183 

Judge David C. Nye 

Please take notice that the hearing in the above matter, scheduled for April 30, 2010 at 

10:30 a.m. 'will be conducted in the Pocatello chambers of the Honorable David C. Nye; local 

counsel are encouraged and invited to attend the hearing at that location; counsel for the Plaintift~ 

who will be in Las Vegas, Nevada, will participate in the hearing by telephone, at (208) 236-

7244. 

DATED this ~ day of April, 2010. 

468S\003\Ntc 4-30 hrng.doc 
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HOBBS & OLSON, L.C. 

LNW. HOBBS 
GARET H. OLSON 

Attorneys for Plaintiff Allen F. Grazer 



AFFIDAVIT OF SERVICE 

State of IDAHO 

Case Number: CV-2005-183 

County of Franklin siJtb iJD.ict Court 

10 APR 28 AM II: 15 

Plaintiff: FRAW\Lit~ COUNTY CLERK 
ALLEN F. GRAZER 
VS. 

Defendant: 
GORDON A. JONES, LINDA G. JONES, JASON JONES, J7J 
LIVESTOCK, LLC 

For: Lincoln W. Hobbs 
HOBBS & OLSON, L.C. 

otrlH Y 

Received by ANDERSON INVESTIGATIONS, INC. on the 30th day of March, 2010 at 5:40 pm to be served on 
JASON JONES, 3369 NORTH WESTSIDE HIGHWAY, CLIFTON, ID 83228-5074. I, \~ 
lRx :::-LC\ , being duly sworn , depose and say that on the IS day of ~I \ ,0.lQ at 
JQ:~m. , executed service by delivering a true copy of the SUMMONS & SEC ND AMENDED 
COMPLAINT in accordan ce with state statutes in the manner marked below: 

j:J INDIVIDUAL SERVICE: Served the within-named person. 

( ) SUBSTITUTE SERVICE: By serving ____________ as 

( ) POSTED SERVICE: After attempting service on _1_ at __ and on _1_ at __ to a 
conspicuous place on the property described herein. 

( ) OTHER SERVICE: As described in the Comments below by serving 
___ ___________ as ______ ~ ____ _ 

( ) NON SERVICE: For the reason detailed in the Comments below. The defendant is/~in the MILITARY 
service of the United States . 

COMMENTS: 

I certify that I have no interest in the above action, am of legal age and have proper thority in the jurisdiction 
in which this service was made. 

Subscribed and Sworn to before me on the lS-
day of I\'p'\ \ , 1l:2J..lL by the affiant who 

P~OC~~SER~;# __ ~ ___ __ 

is personally known to me. 
Appointed in accordance with State Statutes 

ANDERSON INVESTIGATIONS, INC. 
230 West 200 South 
Suite 2302 
Salt Lake City, UT 84101 

,., (801) 619-1110 
I Our Job Serial Number: 2010001808 

~Lo.. · ~ ~4-~ 
"",,,"''''' ~ -2009 Database Services. Inc. - Process Server's Toolbox V6.3r 

~~ OF ~\" ~,,,., .... ",, 
L\1?l 



LINCOLN W. HOBBS (ID BAR # 07325) 
MARGARET H. OLSON (ID BAR #04680) 
Of Counsel 
HOBBS & OLSON, L.c. 
Attorneys for Plaintiff Allen F. Grazer 
466 East 500 South, Suite 300 
Salt Lake City, Utah 84111 
Telephone: (801) 519-2555 
Facsimile: (801) 519-2999 

F J LED 

10MAR23 PM 2:24 

Server 'ILl e LO-IPl-n 
Title Process Server 

Date Y-1 2 -t 0 Time . 7: If;;ffYl 
PIS Sil tr1-0 

IN THE SIXTH JUDICIAL DISTRICT COURT 

IN AND FOR FRANKLIN COUNTY, STATE OF IDAHO 

ALLEN F. GRAZER, an individual, 

Plaintiff, 

v. 

GORDON A. JONES, an individual; LINDA 
G. JONES, an individual; JASON JONES, an 
individual; J&J LIVESTOCK, LLC, a Utah 
Limited Liability Company; and John Does I-
10. 

Defendants. 

TO: DEFENDANT JASON JONES 
3369 NOlih Westside Highway 
Clifton, ID 83228-5074 

SUMMONS 
(20 Day) 

Jason Jones 

Civil No. CV -2005-183 

Judge David C. Nye 

YOU ARE HEREBY SUMMONED and required to answer the attached Second 

Amended Complaint that has been filed with the above Court. Within twenty (20) days after 

service ofthis Summons, you must file your written answer with the clerk of the court at the 

following address: Clerk ofthe COUli, Sixth Judicial District Comt, 39 West Oneida. Preston, 

10 83263, and you must mail or deliver a copy to Plaintiff's attorneys at the address listed above. 

If you fail to do so, judgment by default may be taken against you for the relief demanded in the 

Second Amended Complaint. 

4685\003\Sul11lllons Jason Jones CRT.doc 
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DATED this ~ day of March, 2010. 

BY THE COURT: 

4685\003\Sun1moIlS Jason Jones CRT. doc 2 
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MAY- 03-2010 MON 10:41 AM 

Dave R. Gallafent 
Kent L. Hawkins 
Jared A. Steadman 

ILL & MERRILL 

MERRILL & MERRILL, CHARTERED 
109 North Arthur - 5th Floor 
P.O. Box 991 
Pocatello,lD 83204-0991 
(208) 232~2286 
(208) 232-2499 Telefax 
Idaho State Bar #1745, #3791 and #7804 

Attorneys for Defendant Linda G. Jones 

FAX NO. 208 (32 2499 1"'. UJ/U4 

FI LED 

/0 MAY -3 AM 10: 43 

FR ANK U~l COUNT Y CLERK 

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF .FRANKLIN 

ALLENF. GRAZER, an indjvidual~ ) 
) 

Plaintiff, ) 
) 

vs. ) 
) 

GORDON A. JONES, an individual; ) 
LINDA G. JONES, an individual; ) 
JASON JONES, an individual; J&J ) 
LIVESTOCK, LLC, a Utah Limited ) 
Liability Company; and Jo1m Does 1-10, ) 

) 
Defendants. ) 

------------) 

Case No. CV-2005-183 

SECOND NOTICE OF SPECIAL 
APPEARANCE 

COMES NOW Jason Jones, and through his attorneys, Merrill & Merrill, Chartered, pursuant 

to l.R.C.P.4(i), hereby gives notice of special appearance on behalf of said Defendant in said cause 

and controversy by said firm, to contest service and request that all documents and pleadings filed 

herein be duly and regularly served upon said attorneys at P.O. Box 991) Pocatello, Idaho) 83204. 

This Defendant hereby specifically appears for the sole purpose of moving to dismiss the 

present action pursuant to LR.C.P. 12(b)(4), 12(b)(5) and 4(a)(2). This Defendant has already made 

that motion on improper service perfonned on l;'ebruary 10,2010. This Defendant now makes his 

Notice of SpeciuJ Appearance 
7453: Notice.SpccialAppeanmcc 

410 
Page 1 



MAY:03-2010 MON 10:41 AM ILL & MERRILL FAX NO. 208 232 2488 

appearance pursuant to the second service on his client, which took place in April, 2010. 

DATED this ~ day of May, 20J O. 

By~~ __ ~~~ ________________ __ 
Jared A. Steadman 
Attorneys for Defendant Linda Jones 

CERTIFICATE OF SERVICE 

I, .Tared A. Steadman, the undersigned, one ofihe attorneys for the Defendant, Jason 

J ones, only, in the above-referenced matter, do hereby certify that a true, full and correct 

copy of the foregoing Notice ofSpeciaJ Appearance was this >day of May, 2010, served 

upon the following in the manner indicated below: 

LincolnW. Hobbs 
Margaret H. Olson 
HOBBS & OLSON, L.C. 
466 E. 500 S., Stc #300 
Salt Lake City, Utah 84] 11 

Lane V. Erickson 
Racine, Olson, Nye, Budge & Bailey, Chtd. 
P.O. Box 1391 
Pocatello,ID 83204-1391 

The Honorable David C. Nye 

u U.S. Mail 
U Hand Delivery 
U Overnight Delivery 
~ Telefax 1-801-519-2999 

Jared A. Steadman 

Notice of Spocial Appearance 
7453: Noticc.Spccial.Appearuncc: 



MAY-03-2010 MON 11 :32 AM 

Dave R. Gallafent 
Kent L. Hawkins 
Jared A. Steadman 

ILL & MERRILL 

MERRILL & MERRILL, CHARTERED 
109 North Arthur - 5th Floor 
P.O. Box 991 
Pocatello, ill 83204-0991 
(208) 232-2286 
(208) 232-2499 Te1efax 
Idaho State Bar #1745, #3791 and #7804 

A ttorneys for Defendanr Linda G. Jones 

FAX NO, 208 232 2498 1"', u~/u~ 

MAY 03 2010 ~ 
FRANKUN COUNlY CLERK 

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF FRANKLIN 

ALLEN F. GRAZER, an individual, ) 
) 

"Plaintiff, ) 
) 

vs. ) 
) 

GORDON A. JONES, an individual; ) 
LINDA G. JONES, an individua.l; JASON ) 
JONES, an individual; J&J ) 
LIVESTOCK, LLC, a Utah Limited ) 
Liability Company; and John Does 1-10, ) 

) 
Defendants. ) 

) 

Case No. CV-2005-183 

DEFENDANT JASON JONES' 
RENEWED MOTION TO DISMISS 

COMES NOW Jason Jones, by and through his attorneys, Merrill & Merrill, Chartered, 

pursuant to Idaho R Civ. P. 4(a)(2) and 12(b)(4) and (5) to hereby renew his motion to this Court 

to dismiss Plaintiff's cause of action against said Defendant for the reasons stated herein and further 

set forth in his Briefln Support of Defendant's Motion to Dismiss and the accompanying aftldavits, 

filed with this Defendant's initial motion to dismiss. 

Defendant's motion is based on Plaintiff's failure to provide service on Defendant within the 

time limit provided for in the Idaho Rules of Civil Procedure. Because Plaintiff served this 

Defendant a second time following this Defendant's initial notice of special appearance and motion 

to dismiss, this Defendant feels it necessary to submit this second motion to dismiss referring the 

DcfendsntJason Jones' Motion to Dismiss 
7453: Motion.lJisrniss.Jason Page 1 



MAY-03-2010 MON 10:40 AM .ILL & MERRILL ?32 2499 P. 02/04 

court to all the arguments and facts set out in the briet~ affidavits, and oral argument of the initial 

motion to dismiss. 

WHEREFORE, this Defendant moves this Court for an Order of Dismissal of all claims 

against him on the grounds that proper service over him has not been obtained. 

Oral Argument at the hearing of this matter has already taken place. 

& MERRILL, CHARTERED 

?' 

Attorneys for Defendant Linda Jones 

CERTIFICATE OF SERVICE 

1, Jared A. Steadman, the undersigned, one ofthe attorneys for the Defendant, Jason Jones, 

in the above-referenced matter, do hereby certiry that a true, full and correct copy of the foregoing 

Motion to Dismiss was this ~day of May, 2010, served upon the following in the manner 

indicated below: 

Lincoln W. Hobbs 
Margaret H. Olson 
HOBBS & OLSON, L.C. 
466 E. 500 S., Ste #300 
Salt Lake City, Uta11 841 J1 

Lane V. Erickson 
Racine, Olson, Nye, Budge & Bailey, Chtd. 
P.O. Box 1391 
Pocatello, ill 83204-1391 

The Honorable David C. Nye 
Sent by facsimile: 

Defendllnt .lason Jones' Motion to DismisIJ 
7453: Motion.Dismiss.Jason 

U U.S. Mail 
U Hand Delivery 
LJ OvernightDeJivery 
r~Telefax 1-801-519-2999 

UU.S.Mail 
U Hand Delivery 
U Overnight Delivery 
,~Telefax 232-6109 

Jared A. Steadman 

Page 2 
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~ I'd~~~w l~U TI 

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE 

OF IDAHO, IN AND FOR THE COUNTY OF FRANKLIN 

ALLENF. GRAZER 

Plaintiff: 

vs. 

GORDON A JONES; LINDA G. JONES; 
JASON JONES,;.T&J LIVESTOCK, LLC, a 
Utah Limited Liability Company; and John 
Does 1-10, 

Defendants. 

Case No. CV-2005-183 

DECISION ON MOTION 
TO DISMISS 

This matter crunebefore this Court for a hearing on Defendant l s Motion to 

Dismiss on April 30, 2010. The hearing took pla.ce in Bannock County telephonically in 

chambers pursuant to agreement of the parties. The Plaintiff: Allen Grazer was 

represented by Lincoln Hobbs telephonically. The Defendant, Jason Jones, was 

represented by Jared Steadman, who was present in chambers. Stephanie Morse) the 

Court Reporter, was present The Court reviewed the documents submitted by the parties 

and heard oral argument from both parties. The Court took the matter under advisement 

and now issues its decision. 

Case No. CV-200S-183 
Decision on Motion to Dismiss 
Page 1 of 9 
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BACKGROUND AND PROCEDURAL mSTORY 

Defendant Gordon Jones ( Gordon) rendered services to Plaintiff Allen Grazer 

(Grazer) as a general contTactor ill the construction of Grazer~s residence. On November 

1, 2002, Gordon field suit against Grazer in Davis County, Utah, to recover unpaid 

invoices that were claimed to be owed to Gordon. Grazer filed a counterclaim in which 

he alleged construction defects, negligence and breaches of contract and warranty. The 

result of the Utah case was a monetary award in favor of Grazer. The case before this 

Court is a result of Grazer's course of collecting the payment of that judgment as wen as 

Grazer's allegations that Defendants participated in fraudulent transfers to prevent that 

collection. 

TIus case commenced on May 12, 2005, when Grazer filed a Complaint against 

Gordon Jones, Linda Jones and J & J Livestock seeking collection of the judgment from 

the Utah case as well as alleging fraudulent transfers of interest by Gordon Jones 

regarding some Franklin County property. 

Grazer recorded a lis pendens in Franklin County on May 13, 2005, in connection 

with the filing of this action. Grazer asserts that the recording notified all parties that this 

action was pending and affects title to specific real property or the right to possession of 

specific real property as identified in the complaint in this action. The specific real 

property has been named as the Franklin County property. 1 The validity or effect of the 

lis pendens is not at issue in this motion to dismiss. 

I A copy of the lis pendens is attached to the Second Amended Complaint as Exhibit D. 
Case No. CV-200S-183 

Decision on Motion to Dismiss 
Page 2 of 9 
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On June 30, 2005, an Answer was filed on behalf of Gordon Jones, Linda Jones 

and J & J Livestock. On April 18, 2006, Defendant Gordon Jones filed for bankruptcy in 

the United States Banlauptcy Court for the District of Utah, staying proceedings in all 

pending cases in which he was the Defendant. A year later, on April 19, 2007, the United 

States Bankruptcy Court approved a settlement agreement benveen the United States 

Bankruptcy Trustee and Grazer. 

Two years later, on July 31, 2009, Grazer filed an Amended Complaint which 

added Jason Jones as a defendant. On November 2, 2009, Grazer filed a Motion to FUe 

Second Amended Complaint seeking to determine the rights of Jason Jones in the 

Franklin County property and to add a claim that water shares had been fraudulently 

transferred to JasOD Jones. On Decem.ber 4,2009, a stipulation was signed by Plaintiffs 

counsel, Defendant Gordon Jones' counsel and Defendant Linda Jones' counsel allowing 

the Plaintiff to file a Second Amended Complaint.2 Jason Jones was senred with the 

Second Amended Complaint on February 10,2010. 

Jason Jones is now asking the Court to dismiss the Plaintiffs cause of action 

against him pursuant to LR.C.P. 4(a)(2) and 12(b)(4) and (5) as he claims that the 

Plaintiff failed to serve him within tbe time limit provided by the Idaho Rules of Civil 

Procedure. 

2 Jason Jones was not a Damed party on this stipulation nor did he sign the stipulation. Additionally, the Court never 
ruled on the Motion to File Second Amended Complaint because of the stipulation. 
Case No. CV~2005-183 
Decision on Motion to Dismiss 
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STANDARD OF REVIEW 

Rule 4(a)(2) requires a party to serve the summons and complaint within six 

months offiling the complaint. Herrera v. Estay, 146 Idaho 674, 679, 201 P.3d 647,652 

(2009). Unless a party can show good cause for failure to serve within those six months, 

a court must dismiss the action wjthout prejudice. ld. citing LR.C.P. 4(a)(2). A 

detennination of whether good cause exists is a factual one. Id. citing Nerco Minerals Co. 

V. Morrison Knudsen Corp., 132 Idaho 531, 533, 976 P.2d 457, 459 (1999). 

Consequently, when reviewing a decision dismissing a case under the rule, "the 

appropriate standard of review is the same as that used to review an order granting 

summary judgment." Herrera quoting Nerco Minerals Co. v. MOT'rison Knudsen Corp., 

132 Idaho 531, 533,976 P.2d 457,459 (1999). Thus, the court must liberally construe 

the record in the light most favorable to the nonmoving party and must draw all 

reasonable inferences in that party's favor. HincJes v. Neilson, 137 Idaho 610, 611, 51 

P.3d 424, 425 (Ct. App. 2002), citing Telford v. Mart Produce, Inc., 130 Idaho 932, 950 

P.2d 1271 (1998). However, where there is no dispute as to the factual circumstances, 

our review consists of ascertaining the effect of applicable law on the undisputed facts. 

Herrera quoting Martin v. Hoblit, 133 Idaho 372,987 P.2d 284 (1999). 

DISCUSSION 

Grazer directs the Court to case law that states that when a pleading is amended, 

the amended pleading takes the place of the original pleading. Friebel'ger v. Am. 

Triticale, 120 Idaho 239, 243, 815 P.2d 437, 441 (1991) citing WL.Scott v. Madreas 

Case No. CV-200S-183 
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Aerotech, 103 Idaho 736, 653 P.2d 791 (1982); Billings g. Sisters of Mercy of Idaho, 86 

Idaho 485, 389 P.2d 224 (1964). The Court agrees with the Plaintiff and the precedent 

provided, however, Frieberger holds that the content of the amended pleading replaces 

the content of the original and it also discusses an amended pleading will "relate back" to 

the original pleading regarding timing issues under a statute of limitation. Unfortunately, 

for Grazer, the holdings in Fl'ieberger do not directly relate to the issues in this case 

regarding service of process. 

The issue now before the Court is whether the six month time period for service 

upon a party is renewed upon a Plaintiff s filing of a Second Amended Complaint or 

whether the time begins to run at the filing oftlle First Amended Complaint.3 

TIle First Amended Complaint was filed on July 31, 2009 and the Second 

Amended Complaint was filed on December 4, 2009. The six month requirement of 

service on the First Amended Complaint ended on January 31, 2010. Jason Jones was 

not served until February 9,2010. Jason Jon.es AjJ.; Barbam Jones Ajf.; Linda Jon.es Aff. 

Grazer argues that because the Second Amended Complaint was filed vvithin the time 

period for service of the First Amended. Complaint, any service of the First Amended 

Complaint would have been moot. This may be true, but the real issue is whether the 

Second Amended Complaint needed to be served within the time period for service of the 

First Amended Complaint. 

In the present case, the First Amended Complaint was filed on July 31, 2009 with 

permission by the Court. The Idaho Court of Appeals has held that the relevant period of 

J The First Amended Complaint is the first time that Jason Jones was named as a party. 
Case No. CV-200S-183 
Decision on Motion to Dismiss 
Page 5 of 9 



05/11 / 201 13 11: 05 2082357418 JUDGE NYC. r,:...,l..:lc. tJu 

time 011 which the courts will focus on in detennining whether there was proper service is 

the six months following the filing the complaint. Hansen v. Herrera~ 137 Idaho 787, 

790, 53 P.3d 838, 841 (et. App. 2002). This Ceurt interprets that holding as meaning six 

months following the filing 6fthe first complaint that names the party for whom service 

is at issue. Thus, the COUlt will focus on the six month time period that teok "place 

following the filing efthe First Amended Complaint, which runs from July 31,2009 until 

January 31, 2010. Jason Jones was net served within these six months. Therefore, 

under Rule 4(a)(2), Grazer must show good cause why service was not made within that 

peried. If Grazer cannet show good cause, the Court must dismiss the action as to. Jason 

Jones. 

Two major happenings took place within that six month period, which are factors 

the Court can consider in detennining good cause. First, on December 4, 2009, Grazer 

filed a Second Amended Complaint which was stipulated to on that same day, and 

second~ on January 28, 2010, the summons was issued. The filing of the Seco.nd 

Amended Complaint was stipulated to. by Allen Grazer, Gordon Jones, Linda Jones and J 

& J Livestock. The December 4, 2009 Stipulation Agreement did not name Jason Jones 

as a party. 

The Plaintiff failed to serve Jason Jones within six months after filing the First 

Amended Complaint, which first named Jason Jones as a party. Indeed, there is nothing 

in the record to indicate that Grazer even made an attempt to serve Jason Jones within the 

six months. The Idaho. Supreme Co.urt has held that "[i]£ a plaintiff fails to make any 

Case No. CV-2005-183 

Decision on Motion to Dismiss 
Page 6 of 9 



05/11/2010 11:05 2082357418 JUDGE NYE 

attempt at service within the tiroeperiod of the rule, it is likely that a court will fmd no 

showing of good cause." Campbell v. Reagan, 144 Idaho 254, 258~ 159 P.3d 891., 895 

(2007), quoting Martin v. Hoblit, 133 Idaho 372, 377, 987 P.2d 284, 289 (1999). In 

Campbell, the plaintiff contested that good cause existed because the Defendant 

infonnally received a copy of the summons and complaint, hired an attorney and 

communicated with the plaintiff during the six month time period. However, the 

Campbell court held that the plaintiff did not demonstrate good cause for the failure to 

timely senre. Id. at 259, 159 P.3d at 896. 

Grazer suggests that simply filing the Second Amended Complaint restarted the 

six month service period. However, when dealing with the allowance of amended and 

supplemental pleadings, the Court relies onRule 15(a), which states: 

[AJ party may amend a pleading only by leave of court or by written 
consent of the adverse party; and leave shall be freely given when justice so 
requires ... [a J party shall plead in response to an amended pleading within 
the time remaining for response to the original pleading or within ten (10) 
days after service of the amended pleading ... 

I.R.C.P. 15(a). This Court believes that this rule is indicative of the Supreme 

Court's intent regarding service of amended pleadings. If the Defendant's time to answer 

an Amended Complaint is only extended by a maximum often days, then the Plaintiff's 

time period to serve the Am.ended Complaint should remain the same time period as 

service of the original Complaint. This Court does not accept the idea that a Plaintiff can 

double the time period for serving a party simply by filing an amended complaint on the 

last day allowed for service, or as in this case, during the last month for service. 

Case No. CV-2005-183 
DeciSion on Motion to Dismiss 
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Again, there is no evidence that Plaintiff made an attempt of service on Jason 

before the January 31, 2010 time period expired. Additionally, the evidence in the 

present case does not meet the standard set in Campbell for establishing good cause for 

lack of timely service. Therefore, this Court fmds that Plaintiff has not made a showing 

of good cause for failure to serve Jason Jones within the six months and as a result the 

Defendant Jason Jones' Motion to Dismiss without prejudice is granted. 

CONCLUSION 

The Plaintiff has not met the requirement of Rule 4(a)(2) for service of the 

summons and complaint upon the defendant within six months of the filing of the First 

Amended Complaint. Furthermore, the Plaintiff has not shown good cause as to the 

reason why service was not made within that time period. Therefore, the action against 

Jason Jones is dismissed without prejudice as the Court GRANTS Jason Jones' Motion 

to Dismiss. 

IT IS SO ORDERED. 

DATED: June 11,2010. 

Case No. CV-2005-183 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the II day of June, 2010, I served a true and 

correct copy of the foregoing document upon each of the following individuals in the 
manner indicated. 

Jared Steadman 
Merrill & Merrill, Chartered 
109 North Arthur - 5th Floor 
F.O Box 991 
Pocatello,ID 83204-0991 

Lincoln W. Hobbs 
Margaret H. Olson 
Hobbs & Olson, L.C. 
466 East 500 South, Suite 300 
Salt Lake City, Utah 84111 

Lane V. Erickson 
Racine, Olson, Nye, Budge & Bailey 
Chartered 
P.O. Box 1391 
Pocatello, ID 83204-1391 

Case No. CV-2005-183 
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT IN AND 

FOR THE STATE OF IDAHO, COUNTY OF FRANKLIN 

ALLEN F. GRAZER, 

Plaintiff, 

vs. 

GORDON A. JONES; LINDA G. JONES; 
JASON JONES, J&J LIVESTOCK, LLC, 
a Utah Limited Liability Company; and 
JOHN DOES 1-10, 

Defendants. 

Case No: CV-2005-183 

ORDER FOR SUBMISSION OF 
INFORMATION FOR SCHEDULING 
ORDER 

An Amended Complaint was filed in this matter on the 31 st day of July, 2009. The 

Defendant has no\v appeared and/or answered and the case is at issue. 

IT IS HEREBY ORDERED, pursuant to LR.C.P. 16, that the parties, through their 

counsel (or the parties themselves if self-represented), confer and submit to the Court, 

within fourteen (14) days of the date of this Order, a joint statement containing the 

following infonnation: 

(1) Whether any service is still needed upon any unserved parties. 

(2) Whether motions to add new parties or otherwise amend the pleadings are 

contemplated. 

(3) Whether the parties currently contemplate or anticipate any pre-trial motions. 

Case No.: CV-2005-183 
ORDER FOR SUBMISSION OF INFORMATION FOR SCHEDULING ORDER 
Page 1 of3 



(4) Whether the case presents any unusual time requirements for trial preparation. 

(5) The agreed amount of time required for trial. 

(6) Whether the case presents any unusual times requirements for discovery. 

(7) Whether any party requests court-ordered mediation. 

(8) Three stipulated trial dates, one no less than six (6) months and no more than 

nine (9) months from the date of this Order, and a second no less than nine (9) months and 

no more than twelve (12) months from the date of this Order, and a third no less than twelve 

(12) months and no more than fifteen (15) months from the date of this Order. These trial 

dates cannot be during the first full week of any month. 

(9) Whether there are other matters conducive to determination of the action that the 

parties agree should be brought to the attention of the Court prior to entering a Scheduling 

Order. 
The parties shall agree as to which party shall make the joint submission but, if they 

cannot agree, Plaintiff shall be responsible to make the submission. 

Upon receipt of this joint submission the Court will issue an Order setting the matter 

for trial with appropriate dates for discovery, disclosure of witness, etc. 

IT IS FURTHER ORDERED that if the parties do not file the stipulation required 

herein, within the fourteen (14) days set forth, the Court will set this matter for trial on a 

date available to the Court. 

DATED this 28th day of June, 2010. 

/~ DA~ -.~ 
District Judge 

Case No.: CV-2005-183 
ORDER FOR SUBMISSION OF INFORMATION FOR SCHEDULING ORDER 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the 28th day of June, 2010, I served a true and 
correct copy of the foregoing document upon each of the following individuals in the 
manner indicated. 

Jared Steadman 
MERRILL & MERRlLL 
PO Box 991 
Pocatello, ID 83204-0991 

Lincoln W. Hobbs 
Margaret H. Olson 
HOBBS & OLSON, L.c. 
466 East 500 South, Suite 300 
Salt Lake City, UT 84111 

Lane V. Erickson 
RACINE, OLSON, NYE, BUDGE 

And BAILEY 
PO BOX 1391 
Pocatello, ID 83204-1391 

Case No.: CV -2005-183 

Faxed to: 232-2499 

Faxed to: (801) 519-2999 

Faxed to: 232-6109 

Linda Hampton, Deputy Clerk 

ORDER FOR SUBMISSION OF INFORMA nON FOR SCHEDULING ORDER 
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LINCOLN W. HOBBS (ID Bar #07325) 
!'.1ARGARET H. OLSON (ID Bar #(4680) 
Of Counsel 
HOBBS & OLSON, LC. 
Attorneys for Plaintiff Allen F. Grazer 
466 East 500 South. Suite 300 
Salt Lake City. Utah 84111 
Telephone: (80l) 519-2555 
Facsimile: (801) 519-2999 

F II ED 

10 JUL 2 I PH 12: 06 

IN THE SIXTH JUDICIAL DISTRICT COURT 

IN A ... "!',m FOR FRA.NKLIN COUNTY. STATE OF IDAHO 

ALLE}.J F. GRAZER. an indiyiduaL 

Plaintiff 

GORDON A. JONES. an individual: 
UNTIA G. JONES. an individual: JASON 
JONES. an individual. J&J LIVESTOCK. 
LLC. a Utah Limited Liability Company: 
and John Does 1-10. 

Defendants. 

JOINT STATEMENT 
SUBMITTING INFO~1\1ATION FOR 

SCHEDULING ORDER 

Case No. CV-2005-183 

Judge David C. Nye 

The parties hereto. through their counseJ have jointly eon.ferred and submit to the Court 

this Joint Statement containing the following inforn1ation for a scheduling order: 

1. Service on Unserved Panies. Service will need to be affected upon additional 

panies. Defendant. Linda G. Jones. is noy\' deceased. On or before Julv 29.2010. Plaintifhvill 

file a MOlion tor kaye 10 file a Third Amended Complaint to add as Defendants. the Estate of 

Linda G. Jones. her personal representative and her heirs. as their interests may be detern1ined . 

.. 685\()03 '. in fo.sched.0rd( rev). d0C 



2. :Motions to Add New Parties or Amendments. On or before July 29, 2010, Plaintiff 

v,ill tile a :Motion for leave to file a Third Amended Complaint to add as Defendants. the Estate 

of Linda G. Jones. her personal representative and her heirs. as their interests may be determined. 

3. Pre-trial Motions. The parties agree to reserve the right to file pre-trial motions. 

4. Time for Trial Preparation. The parties agree that the case does not present any 

unusual time requirements for trial preparation. 

S. Time Required for TriaL The parties agree that the time required for trial will be 

three (3) days. 

6. Time Requirements for Discoverv. The parties agree that the case does not present 

any unusual time requirements for discovery. 

7. .Mediation. Counsel for Defendants Gordon A. Jones and J & J Livestock, LLC 

requests court ordered mediation. Counsel for Plaintiff Allen F. Grazer agrees to mediate this 

case provided that any such mediation take place in the State of Utah as the underlying case on 

\,\'hich the present action is based arose in and the judgment therein was rendered in the State of 

Utah. Counsel for the Defendant Linda G. Jones has indicated willingness 10 participate in 

mediation. 

8. Stipulated Trial Dates. The pfu'iies agree to the follo"\\'ing possible trial dates: 

a. February 8. 2011 - February 10.2011 

b. May 17,2011 - May 19,2011 

c. September 20 - September 22, 2011. 

9. Other Matters. There are no other matters to be brought to the attention of the 

Court at this time prior to entering a Scheduling Order. 

.2 
4685\003 \ in fo.sched. ord(rev I.doc 



DATED this day of July 2010. ---

4685\003\info.sched.ord(rev).doe 

HOBBS & OLSON, L.c. 

Linyoln vI. Hobbs 
Maf~ H. Olson, Of Counsel 
Attornevs for Plaintiff Allen F. Grazer 

Ri\CINE. OLSON, NYE. BUDGE and BAILEY 

k I tw~ ';/1&/10 
Lane V. Erickson 
Attorneys tor Defendants Gordon A. Jones and 
J & J Livestock. LLC 

MERRILL & MERRILL 

Jared Steadman 
Attorneys for linda G. Jones 

3 



DATED this ___ day of July 2010. 

4685\003\info.schcd.ord(rev).doc 

HOBBS & OLSON, L.c. 

Lincoln W. Hobbs 
Margaret H. Olson, Of Counsel 
AUorneys for Plaintiff Allen F. Grazer 

RACINE, OLSON, NYE. BUDGE and BAlLEY 

!aN I. tw'h~ ?/he /' 0 
Lane V. Erickson 
Anorneys tor Defendants Gordon A. Jones and 
J & J Livestock. LLC 

t Jared Steadman 
1-/l1/ID 

Attorneys lor Linda G. Jones 
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8015192999 HOBBS AND OLSON, 

LINCOLN W. HOBBS (ID Bar #07325) 
MARGARET H. OLSON (ID Bar-#04680) 
Of Counsel 
HOBBS & OLSON, L.c. 
Attorneys for Plaintiff Allen F. Grazer 
466 East 500 South, Suite 300 
Salt Lake City, Utah 84111 
Telephone: (801) 519-2555 
Facsimile: (801) 519-2999 

:48 07-29-2010 

FI LED 

10 JUL 29 AM 9: 44 

IN THE SIXTH JUDICIAL DISTRICT COURT 

IN AND FOR FRANKLIN COUNTY, STATE OF IDAHO 

ALLEN F. GRAZER, an individual, 

Plaintiff, 

v. 

GORDON A. JONES, an individual; THE 
ESTATE OF LINDA G. JONES, deceased 
and her heirs as they may be determined; 
SCOTT JONES; CHERYL 
GUDMUNDSON; THE GORDON A. AND 
LINDA G. JONES FAMILY TRUST 
DATED 10-19 .. 2004; JASON JONES, an 
individual, J&J LIVESTOCK, LLC, a Utah 
Limited Liability Company; and John Does 
1-10, 

Defendants. 

MOTION FOR LEAVE TO FILE 
THIRD AMENDED COMPLAINT 

Case No. CV-2005-183 

Judge David C. Nye 

Plaintiff Allen F. Grazer, by and through counsel and pursuant to Idaho R Civ. P. 15(a), 

moves the Court for leave to file its Third Amended Complaint attached hereto. This motion is 

based on the Memorandum submitted herewith, agreement of the parties and the Joint Statement 

Submitting Information for Scheduling Order signed by the parties. 

4685\003\Complaint 3RdAmd Mot.doc 

2/6 
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DATED this Z-l day ofJuly, 2010. 

HOBBS & OLSON, L.C. 

Attorneys for Plaintiff Allen F. Grazer 

CERTIFICATE OF DELIVERY 

I hereby certify that on the ~ day of July, 2010, I caused a true and correct copy of 

the foregoing to be served upon the following in the manner indicated: 

Kent L. Hawkins 
MERRILL & MERRILL CHARTERED 
109 n Arthur - 5th Fir 
P.O. Box 991 
Pocatello,ID 83204-0991 

Attorneys for Defendant Linda G. Jones 

Lane V. Erickson 
RACINE, OLSON, NYE, BUDGE & BAILEY 
CHARTERED 
P.O. Box 1391 
Pocatello,ID 83204-1391 
Attorneys for Defendants Gordon A. Jones and 
J&J Livestock, LLC 

4685\003\Complaint 3RdAmd Mo!.doc 2 

{l 

[] Email 
[q1v1ail 
[ ] Fax 208-232-2499 
[]FedEx 
[] Hand Delivery 
[ ] Personally Served 

[] Emaillveflilracinelaw.net 
Itz(pracinela w.net 
[fMail 
[]Fax 801-621-4436 
[]Fed Ex 
[ ] Hand Delivery 
[ ] Personally Served 
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LINCOLN W. HOBBS (ill Bar #07325) 
MARGARET H. OLSON (ID Bar #04680) 
Of Counsel 
HOBBS & OLSON, LC. 
Attorneys for Plaintiff Allen F. Grazer 
466 East 500 South, Suite 300 
Salt Lake City, Utah 84111 
Telephone: (801) 519-2555 
Facsimile: (801) 519-2999 
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FI L ED 
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IN THE SIXTH JUDICIAL DISTRICT COURT 

IN AND FOR FRANKLIN COUNTY, STATE OF IDAHO 

ALLEN F. GRAZER, an individual, 

Plaintiff, 

v. 

GORDON A. JONES, an individual; THE 
ESTA TE OF LINDA G. JONES, deceased 
and her heirs as they may be determined; 
SCOTT JONES; CHERYL 
GUDMUNDSON; THE GORDON A. AND 
LINDA G. JONES FAMILY TRUST 
DATED 10-19-2004; JASON JONES,an 
individual, J&J LIVESTOCK, LLC, a Utah 
Limited Liability Company; and John Does 
1-10, 

Defendants. 

MEMORANDUM IN SUPPORT OF 
MOTION FOR LEAVE TO FILE 

THIRD AMENDED COMPLAINT 

Case No. CV-200S-183 

Judge David C. Nye 

By and through counsel, Plaintiff hereby submits his Memorandum in Support of his 

Motion for Leave to file Third Amended Complaint. 

468S\003\ArnendComplaint.Memo.doc 
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ARGUMENT 

Since this action was filed, Defendant Linda G. Jones has died and a probate action has 

been filed in the State of Utah identifying her heirs and devisees. The will of Linda G. Jones 

also names a family trust as her residual beneficiary. Plaintiff has named these heirs, devisees, 

the Trust and its beneficiaries as additional defendants having potential interests in the subject 

matter of this case. The rules provide that "leave shall be freely given when justice so requires." 

LR.C.P. 15(a). The interests of the additional defendants may be affected and the additional 

defendants are, therefore, indispensable parties. Additionally, only limited discovery has been 

taken in the case thus far, there is no prejudice to the existing Defendants from this amendment. 

DATED this t 1 day ofJuly, 2010. 

HOBBS & OLSON, L.e. 

Attorneys for Plaintiff Allen F. Grazer 

468S\003\AmendComplaint.Memo.doc 2 
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CERTIFICATE OF DELIVERY 

I hereby certify that on the --.l!1 day of July, 2010, I caused a true and correct copy of 

the foregoing to be served upon the following in the manner indicated: 

Kent L. Hawkins 
MERRILL & MERRILL CHARTERED 
109 n Arthur - 5th Fir 
P.O. Box 991 
Pocatello, ID 83204-0991 
Attorneys for Defendant Linda G. Jones 

Lane V. Erickson 
RACINE, OLSON, NYE, BUDGE & BAILEY 
CHARTERED 
P.O. Box 1391 
Pocatello,ID 83204-l391 
Attorneys for Defendants Gordon A. Jones and 
J&J Livestock, LLC 

468S\003\AmendComplaint.Memo.doc 3 

[] Email 
[ .:tMail 
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[] Fed Ex 
[ J Hand Delivery 
[J Personally Served 
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[!Mail 
[J Fax 801-621-4436 
[]FedEx 
[J Hand Delivery 
[ ] Personally Served 
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAl' DfStRlCT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF FRANKLIN Iff 

ALLEN F. GRAZER 

PLAINTIFF, 
VS 

GORDON A. JONES, LINDA G. JONES 
J & J LIVESTOCK, LLC, JASON JONES, 

DEFENDANTS. 

) 
) 
) Case No: CV -2005-0000183 
) 
) 
) SCHEDULING ORDER, NOTICE 
) OF TRIAL SETTING AND 
) INITIAL PRETRIAL ORDER 
) 
) 
) 

-------------------------------) 

Pursuant to LR.C.P. 16 and 40, IT IS HEREBY ORDERED: 

1. This matter is set for TRIAL, as follows: 

(A). 1st SETTING: February 8-10, 2011 at 9:00 a.m. 
(B). 2nd SETTING: May 17-19,2011 at 9:00 a.m. 
(C). 3 rd SETTING: September 20-22,2011 at 9:00 a.m. 

All deadlines listed below shall apply to the trial setting listed in line (A) above. 

2. TRIAL: This case is set for a COURT TRIAL as set forth above. The trial vvill 

be conducted in the District Courtroom, Franklin County, Preston, Idaho. A total of THREE (3) 

days have been reserved. On the first day of trial, counsel shall repOli to the COUli's chambers at 

8:30 a.m. for a brief status conference. Unless otherwise ordered, other than the first and last day 

of trial, proceedings will convene at 9:00 a.m. each morning, and adjourn at approximately 3:00 

p.m. each afternoon. Two twenty (20) minute / brief recesses will be taken at approximately 

11:00 a.m. and 1:00 p.m. 

3. No pre-trial confere11ce will be l1eld unless reqllested by ally party ill \vriti11g at least 

thirty (30) days prior to trial and ordered by the Court. Pursuant to LR.C.P. 16(e), in lieu of a pre­

trial conference, trial cot.msel for the parties (or the parties if they are self-represented) are 

ORDERED to meet and/or confer for the purpose of preparing a joint Pre-Trial Stipulation, which 

SCHEDULING ORDER. NOTICE OF TRIAL 
SETTING AND INITIAL PRETRIAL ORDER - I 

~\ 



shall be submitted to the Court at least twenty-one (21) days prior to Trial, and shall contain or 

include: 

(A). A statement that all exhibits to be offered at trial have been provided to all other 
parties and attaching an Exhibit List of all such exhibits. The Exhibit List shall indicate: (1) by 
whom the exhibit is being offered, (2) a brief description of the exhibit, (3) whether the parties have 
stipulated to its admission, and if not, (4) the legal grounds for objection. If any exhibit includes a 
summary of other documents, such as medical expense records, to be offered pursuant to LR.E. 
1006, the summary shall be attached to the Stipulation. 

(B). A statement whether depositions or any discovery responses will be offered in lieu 
of live testimony, and a list of what will actually be offered, the maImer in which such evidence will 
be presented, and the legal gr01mds for any objection to any such offer. 

(C). A list of the nanles and addresses of all witnesses which each party intends to call to 
testify at trial, including anticipated rebuttal or impeachment witnesses. Expeli witnesses shall be 
identified as such. The Stipulation should also identify whether any witnesses' testimony will be 
objected to in its entirety and the legal grounds therefore. 

(D). A brief non-argumentative SW11ffiary of the factual nature of the case. The purpose 
of the summary is to provide an overview of the case for the jury and is to be included in pre-proof 
instmctions to the jury, unless found inappropriate by the Cowi. 

(E). A statement cooosel have, in good faith, discussed settlement unsuccessfully and/or 
completed mediation oosuccessfully, if mediation was ordered by the Court. 

(F). A statement that all pre-trial discovery procedures ooder 1.R.C.P. 26 to 37 have been 
complied with and all discovery responses supplemented as required by the rules to reflect facts 
know11 to the date of the Stipulation. 

(G). A statement of aU issues of fact and law which remain to be litigated, listing which 
party has the burden of proof as to each issue. 

(H). A list of any stipulated admissions of fact, which will avoid wmecessary proof. 

(I). A list of any orders requested by the parties which will expedite the trial. 

(J). A statement as to whether cooosel require more than 30 minutes per party for voir 
dire or opening statement and, if so, an explanation of the reason more time is needed. 

4. PRE-TRIAL MOTIONS: All motions to join parties or amend the pleadings 

(except motions pertaining to punitive damages ooder 1. C. §6-1604) must be filed aIld heard so 

as not to require the continuance or vacation of the trial date, and in no event less than ninety 

(90) days before trial. All motions for summary judgment and motions to add claims for 
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punitive damages pursuant to I.e. §6-1604 must be filed and served so as to be heard not later 

than sixty (60) days before trial. All other non-dispositive pre-trial motions (including, but not 

limited to motions in limine or motions which seek to challenge the admissibility or foundation 

of expert testimony) must be filed and scheduled for hearing not less than fourteen (14) days 

before trial. Exceptions will be granted infrequently, and only when justice so requires. 

5. MOTIONS FOR SUMMARY JUDGMENT: All motions for summary 

judgment must be accompanied by a memorandum which includes a concise statement of each 

material fact upon which the moving party claims there is no genuine issue, and which shall 

include a specific reference to that portion of the record at or by which such fact is proven or 

established. Any party opposing a motion for summary judgment shalL not later than fOUlieen 

(14) days prior to hearing, serve and file any affidavits and opposing brief~s). The opposing brief 

shall identify the specific factual matters as to which the non-moving party contends there are 

genuine issues requiring denial of the motion, including a specific reference to the portion of the 

record which supports the claim that a genuine issue of fact exists. In ruling upon any summary 

judgment motion, the Court may assume that the facts as claimed by the moving p31iy are 

conceded to exist without dispute except and to the extent the non-moving p31iy shall have 

controverted them. Any reply brief must be lodged at least seven (7) days prior to hearing. 

FUliher, any obj ection to the admissibility of evidence must be in writing and shall be part of the 

response to the motion for summ31'y judgment or in reply to the response in opposition to 

summary judgment. The failure to object in writing to the admissibility of evidence in suppOli of 

or in response to summary judgment shall constitute a waiver as to any objection to the 

admissibility of evidence at the time of the hearing on summary judgment. Oral objections to the 

admissibility of evidence at the time of hearing on summary judgment will not be considered by 

the court. 

6. SCHEDULING AND HEARINGS. Absent an order shortening time, all 

motions must be filed and served at least fourteen (14) days prior to hearing. A ''judge's copy" 

of any memoranda or affidavits should be provided for use by the court. Said "judge's copy 

shall be sent to the court at its chambers in Pocatello, Idaho. All such documents shall be clearly 

marked as "JUDGE'S COPY." As a matter of courtesy, counsel 3l-e expected to contact the 

Court's Deputy Clerk, Linda Hampton at (208) 852-0877 ext #46 to schedule hearings, and to 

confirm the availability of opposing counsel for proposed hearing dates. As an accolmnodation 
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to out-of-tovm c01.ll1sel and parties, hearings on any pretrial motion (except motions for summary 

judgment or hearings at which testimony is to be offered) may be conducted by telephone 

conference call pursuant to I.R.C.P. 7(b)( 4), in the discretion of the court. Counsel requesting a 

hearing by conference call will be responsible for arranging for placement of the call, and the 

cost thereof. 

7. DISCOVERY AND DISCOVERY DISPUTES: The Court will not enteliain 

any discovery motion unless accompanied by a written certification signed by counsel, which 

confirms that a reasonable effort has been made to voluntarily resolve the dispute with opposing 

counsel. A party's obligation to fully and timely respond to discovery requests is distinct from 

any obligation imposed by this Order, and no party may rely upon this Order or any deadline it 

imposes as justification for failing to timely respond to discovery requests or to supplement prior 

responses. 

8. DISCOVERY CUT-OFFS: Absent a stipulation to the contrary, all discovery 

shall be propounded and served such that responses are due no later than thirty (30) days before 

trial. Any supplemental responses a party is required to make pursuant to LR.C.P. 26( e) or the 

tenl1S of an earlier discovery request shall also be served at least thirty (30) days before trial. 

Any supplementation of discovery required by the rule shall be made in a timely maImer. 

9. WITNESS DISCLOSURES: Each paIiy shall disclose the existence and identity 

of intended or potential expeli or lay witnesses to the extent required by interrogatories or other 

discovery requests propounded by another pmiy. There is no independent duty to disclose 

expert or lay witnesses except as required to adequately respond to discovery requests or 

supplement prior responses. If discovery requests seeking disclosure of expert witnesses mld 

the infomlation required to be disclosed pursuant to LR.C.P. Rule 26(b)(4)(A)(i) are propounded, 

a plaintiff upon whom such requests are served shall, in good faith, disclose the existence and 

identity of potential or intended expert witnesses, including the disclosures required by LR.C.P. 

Rule 26(b)( 4)(A)(i) at the earliest opportunity, and in no event later than one hundred-twenty 

(120) days before trial. A defendant upon whom such requests are served shall, in good faith, 

identify any potential or intended expert witnesses, including the disclosures required by LR.C.P. 

Rule 26(b)(4)(A)(i) at the earliest 0ppoliunity, and in no event later than seventy-five (75) days 

before trial. 
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Any party upon whom discovery is served who intends or reserves the right to call any 

expert witness in rebuttal or surrebuttal shall, in good faith, identify such experts, including the 

disclosures required by I.R.C.P. Rule 26(b)(4)(A)(i) at the earliest opportunity, and in no event 

later than forty-two (42) days before trial. Any party upon whom discovery requests are served 

seeking disclosure of lay witnesses shall, in good faith, disclose the identity of all such witnesses 

at the earliest opportunity, and in no event later than forty-two (42) days before trial. Absent a 

showing of good cause and a lack of unfair prejudice to any other party, any witness who has not 

been timely disclosed will not be pennitted to testify at trial. 

10. EXHIBITS AND EXHIBIT LISTS: When and to the extent required to respond 

to interrogatories, requests for production or other discovery requests propounded by another 

party, a party must identify and disclose any documentary, tangible or other exhibits that party 

intends or reserves the right to offer at trial. Absent a showing of good cause and a lack of unfair 

prejudice to all other parties, any exhibit which has not been timely disclosed will be excluded. 

Without regard to whether discovery concerning a party's exhibits has been propounded, not less 

than seven (7) days prior to trial, each party shall: (A) lodge with the Clerk a completed exhibit 

list in the form attached to this order (Exh. 1 attached) together with one complete, duplicate 

marked set of that party's proposed exhibits for the Judge's use during trial; and (B) deliver to 

counsel for each other party a copy of the completed exhibit list and duplicate copy of that 

party's marked exhibits. The exhibit list and duplicate copies need not include exhibits which 

will be offered solely for the purpose of impeachment. Unless otherwise ordered, the plaintiff 

shall identify exhibits begim1ing with number" 10 1 ," and the defendant shall utilize exhibits 

begim1ing with number "201." 

11. TRIAL BRIEFS: The Court encourages (but does not require) the submission of 

trial briefs which address important substantive or evidentiary issues each pmiy expects to arise 

during trial. Any trial briefs shall be prepared, exchanged between the parties, and lodged with 

the Clerk (with copies to Chambers in Soda Springs, Idaho) at least ten (10) days prior to trial. 

12. PROPOSED FINDINGS AND CONCLUSIONS: If the trial is to the COUl1 

\vithout a jury, each party shalL within fourteen (14) days after trial, file with the Clerk (with 

copies to Chambers in Pocatello, Idaho) and serve upon all other parties Proposed Findings of 

Fact and Conclusions of Law which support that party's position concerning the appropriate 

resolution of the case. 
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13. REQUEST TO VACATE TRIAL SETTING: Any party requesting or 

stipulating to vacate a trial setting must submit a specific written statement concerning the 

reasons for the request, and must certify, in wTiting, that the request or stipulation has been 

discussed with the parties represented by counsel. An order granting a request to vacate or 

continue a trial setting may be conditioned upon terms (including orders that the requesting party 

or attorney reimburse other parties or their attorneys for attorneys fees incuned for preparation 

which must be repeated or expenses advanced in anticipation of the trial setting which cannot be 

avoided or recovered). An order vacating or continuing a trial setting shall not serve to alter the 

deadlines set forth in this order, and unless otherwise stipulated or ordered, the specific calendar 

dates associated with any deadlines shall be adjusted in reference to the new or amended trial 

date. 

14. LODGING AT RESIDENT CHAMBERS: "All" documents filed shall 

include the Court on the Certificate of Mailing, with courtesy copies mailed or faxed (but 

not both) to the Court's chambers in Pocatello, Idaho. Address: PO Box 4165, Pocatello, 

ID 83205, FAX 236-7418. 

16. SANCTIONS FOR NON-COMPLIANCE: A failure to comply with this order 

or the deadlines it imposes in a timely manner subject a non-compliant party and/or counsel to an 

award of sanctions pursuant to LR.C.P. 16(i) and/or other applicable rules, statutes or case 

precedent. 

17. All meetings and/or hearings with the Court shall be scheduled in advance with 

the Court's Clerk, Linda Hampton, by calling 852-0877 ext #46. No hearing shall be noticed 

without contacting the Clerk. 

Notice is hereby given, pursuant to LR.C.P. 40(d)(1)(G), that an alternate judge may be 

assigned to preside over the trial of this case, if the cunently presiding judge is unavailable. The 

list of potential alternative judges is: (1) Honorable Mitchell W. Brown; (2) Honorable Stephen 

s. DW1l1; (3) Honorable Robert Naftz; (4) Honorable Peter D. McDermott; (5) Honorable 

William H. Woodland and (6) Honorable Don L. Harding. 
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DATED: this 20th day of August, 2010. 

~) , 

~~.-,/ 
District Judge 

CERTIFICATE OF MAILING/SERVICE 

The undersigned certifies that on the 20th day of August, 2010, she caused a true and 
correct copy of the foregoing SCHEDULING ORDER, NOTICE OF TRIAL, SETTING AND 
INITIAL PRETRIAL ORDER to be served upon the following persons in the following manner: 

PLAINTIFF ATTORNEY: 
Margaret H. Olson 
HOBBS & OLSON L.c. 
Salt Lake City UT 84111 
(801) 519-2999 

Lincoln Hobbs 
525 South 300 East 
Salt Lake City UT 84111 
(801) 519-2999 

DEFENDANT ATTORNEY: 
Lane V. Erickson 
PO Box 1391 
Pocatello ID 83204-1391 
232-6109 

Jared A Steadman 
PO Box 991 
Pocatello ID 83204 
232-2499 
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/ Faxed 

~. Faxed 

.)~y Faxed 

V. ELL~OTT LARSEN, Clerk 

by: ~LndcL H-rullOny\ 
Linda Hampton, Deputy Clerk 
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L- '\.... LI • Dave R. Gallafent 

Kent L. Hawkins 
Jared A. Steadman 

~ , ,. , 

MERRILL & MERRILL, CHARTERED 
109 North Arthur - 5th Floor 
P.O. Box 991 
Pocatello, ill 83204-0991 
(208) 232-2286 
(208) 232-2499 Telefax 
Idaho State Bar #1745,3791, 7804 

Attorneys for Defendant Linda G. Jones 

• I j '-.~ '- ~ ~ \ 

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF FRANKLIN 

ALLEN F, GRAZER, an individual, ) 
) 

Plaintiff, ) 
) 

vs. ) 
) 

GORDON A. JONES, an individual; ) 
LINDA G. JONES, an individual; J&,T ) 
LNESTOCK, LLC, a Utah limited liability ) 
company, and John Does, 1-10, ) 

) 
Defendants. ) 

) 

Case No. CV-05-183 

DEFENDANT LINDA G. JONES' 
JOINDER IN OBJECTION TO 
MOTION TO DISMISS 

COMES NOW the Defendant, Linda G. Jones, by and through her counsel of record, Merrill 

& Merrill, Chartered, and hereby joins in Defendant, Gordon A. Jones' objection to Plaintiff's 

Motion to Amend. In addition to joining in the objection, Defendant Linda Jones submits the 

following arguments and claims made therein as support for her and Gordon Jones' dismissaL 

1) Although a court is to give consent to amend pleadings freely, it must not do so if 

such an amendment would be futile. See inter alia Maroun v, Wyreless Systems, Inc., 

141 Idaho 604,611-612. Here, the complaint enumerates no cause of action against 

the heirs at all except thai they are heirs of the decedent Ms. Jones. The addition of 

the estate and the removal of Ms. Jones from the suit is logical and would have 

Defendant Linda Jones' Joinder in Objection to Motion to Amend 
O:\74\7453\objection motion to amend.wpd 

Page 1 
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warranted no objection; however, adding all heirs as defendants though there is no 

cause of action against them and though their interests must already be represented 

by the personal representative of the estate ls, as Defendant Gordon Jones pointed 

out, is simply a tax on judicial economy. It will require each heir to retain counsel 

and will muddy the already murky waters of tills lawsuit further. These are not 

indispensable parties. The estate will be adequately represented by the personal 

representative, who will owe a fiduciary duty to the heirs. 

2) Where Jason Jones has a.lready been dismissed ii-om this case, it appears this may 

simply be an attempt to circumvent his dismissal. The Plainti ff will have no concern 

ahout the statute oflimitations because there is no cause of action here. He would 

be listed simply because he has an interest in the property and the Plaintiff will be 

able to proceed as if the dismissal had never taken place. The court cannot anow 

this. 

F or these reasons and those articulated by Defendant Gordon Jones, Defendant Linda J ones requests 

that this court deny Plaintiff's motion to amend his complaint. 

DATED tills _1_ day of September, 2010. 

MERRILL & MERRILL, CHARTERED 

By' diu 
I ared A. Steadman 
Attorneys for Defendant Linda G. lanes 

Defendant Linda Jones' .Joinder in Ohjection to Motion to Amend Page 2 
O:\74\7453\objection motion to amend.wpd 
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CERTIFICATE OF SERVICE 

I, Jared A. Steadman, the undersigned, one of the attorneys for the Defendant, Linda O. 

Jones, only, in the above~refercn'.~Jf5 do hereby certify that a true, full and correct copy of the 

foregoing was this -'-day of 4~t,-2010, served upon the following in the manner indicated 

below: 

Lincoln W. Hobbs 
Margaret H. Olson 
HOBBS & OLSON, L.C. 
466 E. 500 S., Ste #300 
Salt Lake City, Utah 84111 

Lane V. Erickson 
Racine, Olson, Nye, Budge & Bailey, Chtd. 
P.O. Box 1391 
Pocatello, ID 83204-1391 

Defend;mt Linda Jones' Joinder in Objection to Motion to Ameud 
O:\74\7453\objection motion to amend.wpd 
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U U.S. Mail 
U Hand Delivery 
(~OVerI1. 19ht Delivery 
[kjTelefax 

U U.S. Mail 
LJ Hand Delivery 
U Overnight Delivery 

~ Te1efax 
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IN TIlE DISTRICT COURT OF THE SJXTI1 JUDICIAL DISTItlCf OF 1'HE ~~ 
srA TE OF IDAHO, IN AND FOR TIlE COUNTY OF FRANK.LIN 

ALLEN F. GRAZER, an individual, 

Plaintiff. 

vs 

GORDON A JONES, anindividua1; 
LINDA G. JONES, all individual; J&J 
LIVESTOCK, LLC, a. Utah limited 
Liability company, and John Does, 1-10, 

Defendant. 

****** 

Case No. CV-05-183 

:MINUTE ENTRY AND ORDER 

TIns matter came before the Court on September 2,2010 on Plaintiffs' Motion for Leave to 

File Amended Complaint. Lincohl Hobbs appeared telephonically on behalf of the Plaintiffs. Lane 

Erickson appeared teJephonically 011 behalf of Defendant, Gordon Jones and Jared Steadman 

appeared on behaLf ofllie Defendant, Linda. Jones. Stephanie Morse acted as court reporter. 

The Court having reviewed the filings heard argument from counse1. After presentation of 

tile argument the Court DENIED the motion. 

IT IS SO ORDERED. 

DATED 2nd day of September, 2010. 

MINUTE ENTRY AND ORDER· I 

51a 

DAVID C. NYE 
District Judge 

~. 
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CERTIFICATE OF MAILING/SERVICE 

I hereby certify that on the L day of September, 2010, I mailed/served/faxed a true 
copy of the foregoing document on the attorney(s)/person(s) .listed below by mail with correct 
postage thereon or causing the same to be hand delivered. 

Attol11ev(s)JPerson(s): 

Lincoln W. Hobbs 
Attorney for Plaintiff 

Lane V. Erickson 
Attorney for Defendant G. Jones 

Jared Steadman 
Attorney for Defendant L. Jones 

M1NUTE El'rrn. Y AND ORDER" 2 

Method of Service: 

Faxed: (801) 519-2999 

Faxed: 232-6109 

Faxed: 232-2499 

yI/ I' :i~' /;1 L~ Iff]' 'I '\ 
BY: ,I \ 1\ ' d: "- l ,I { I v 

Linda Hampton, Deputy 
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LINCOLN W. HOBBS (ID BAR # 07325) 
MARGARET H. OLSON (ID BAR # 04680), 

Of Counsel 
HOBBS & OLSON, L.c. 
Attorneys for Plaintiff Allen F. Grazer 
466 East 500 South, Suite 300 
Salt Lake City, Utah 84111 
Telephone: (801) 519-2555 
Facsimile: (801)519-2999 

F I LED 
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IN THE SIXTH JUDICIAL DISTRICT COURT 

IN AND FOR FRANKLIN COlJNTY, STATE OF IDAHO 

ALLEN F. GRA.zER, an individual, 

Plaintiff, 

v. 

GORDON A JONES, an individual; LINDA 
G. JONES, an individual; GORDON A 
JONES, PERSONAL REPRESENTATIVE 
OF THE ESTATE OF LINDA G. JONES, 
deceased and her heirs as they may be 
determined; J&J LIVESTOCK, LLC. a 
Utah Limited Liability Company; and Jo1m 
Does 1-10, 

Defendants. 

MOTION TO SUBSTITUTE 
GORDON A. JONES, 

PERSONAL REPRESENT A TIVE 
OF THE ESTATE OF 

LINDA G. JONES, deceased 

Civil No. CV-2005-183 
Judge David C. Nye 

Plaintiff, Alan F. Gazer ("Grazer"), pursuant to Rule 25(a)(l), LR.C.P. moves this Court 

for an Order substituting Gordon A Jones, personal representative of the Estate of Linda G. 

Jones, deceased (the "Estate") and her heirs as they may be determined, as a defendant in the 

place and stead of Linda G. Jones, deceased, and for the issuance of a Notice of Hearing on this 

Motion to be served on the personal representative of the estate in accordance with Rule 

46851003MOT.SUBST 



25(a)(1). LR.C.P. This Motion is supported by a Memorandum of Points and Authorities 

submitted here\vith. 

DATED this ~ day of September. 2010. 

HOBBS & OLSON 

LI~~-~-H-~O~'~B-B-S--------------------
MARGARET H. OLSON 
Attorneys for Plaintifl Allen F. Grazer 

468510031!'v1oLSubst.doc 2 



CERTIFICATE OF DELIVERY 

" I hereby certify that on the _f_ day of September, 2010, I caused a true and correct 
( 

copy of the foregoing to be served upon the following in the maimer indicated: 

Dave R. Gallafent 
Kent L. Hawkins 
Jared A. Steadman 
MERRILL & MERRlLL CHARTERED 
109 N Arthur 5th FIr 
P.O. Box 991 
Pocatello,ID 83204-0991 

Attorneys for Defendants Linda G. Jones and 
Jason Jones 

Lane V. Erickson 
RACINE, OLSON, NYE, BUDGE & BAILEY 

CHARTERED 
P.O. Box 1391 
Pocatello,ID 83204-1391 

Attorneys for Defendants Gordon A. Jones and J&J 
Livestock, LLC 

David J. Shaffer 
SHAFFER LAW OFFICE 
562 South Main Street 
Bountiful, UT 84010 
Attorneys for the Estate of Linda G. Jones in 

Utah Case No. 103700100 

468 510031tv!ot. S II bst.doc 
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[] Email khawk:ilimerrillandmcrriIJ.com 
[v]'Mail 
[ ] Fax 208-232-2499 
[] Fed Ex 
[ ) Hand Delivery 
[ ] Personally Served 

[ ] ~mail Iveiq"racinda\v.net 
~fMail 
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[ ] Hand Delivery 
[ ] Personally Served 
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LINCOLN W. HOBBS (ID BAR # 07325) 
MARGARET H. OLSON (ID BAR # 04680), 

Of Counsel 
HOBBS & OLSON. L.c. 
Attornevs for Plaintiff Allen F. Grazer 

.; 

466 East 500 South, Suite 300 
Salt Lake City. Utah 84111 
Telephone: (801) 519-2555 
Facsimile: (801) 519-2999 
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IN THE SIXTH JUDICIAL DISTRICT COURT 

IN AND FOR FRANKLIN COUNTY, STATE OF IDAHO 

ALLEN F. GRAZER, an individual, 

Plaintiff, 

v. 

GORDON A. JONES, an individual: LINDA 
G. JONES, an individual; GORDON A. 
JONES, PERSONAL REPRESENTATIVE 
OF THE ESTATE OF LINDA G. JONES, 
deceased and her heirs as they may be 
deten11ined: J&J LIVESTOCK, LLC, a 
Utah Limited Liability Company; and John 
Does 1-10. 

Defendants. 

MEMORANDUM IN SUPPORT 
OF MOTION TO SUBSTITUTE 

GORDON A. JONES, PERSONAL 
REPRESENTATIVE OF THE ESTATE 

OF LINDA G. JONES, deceased 

Civil No. CV -2005-183 
Judge David C. Nye 

Plaintiff Alan F. Gazer ("Grazer"), submits this Memorandum of Points and Authorities 

in Support of his Motion to Substitute Gordon A. Jones, Personal Representative of the Estate of 

Linda G. Jones, as defendant in the above captioned matter in the place and stead of Linda G. 

Jones, deceased. 

STATEMENT OF FACTS 

1. Linda G. Jones died on February 18,2010. 

4685\003\Memo.Subst.doc sal 



2. Gordon A. Jones was appointed personal representative of the Estate of Linda G. 

Jones on March 3 L 2010 in the case of In the Estate of Linda G. Jones, deceased (the "Estate"), 

Case No. 103700100 in the Second Judicial District Comi, Farmington District Davis County, 

State of Utah. 

3. Grazer timely filed a claim against the Estate on July 20, 2010. 

4. Grazer filed a Motion to File Third Amended Complaint in this Action to add the 

Estate and the heirs of Linda G. Jones as parties. 

5. On September 2, 2010, this Court denied Grazer's Motion to Amend. 

ARGUMENT 

SUBSTITUTION OF GORDON A. JONES AS THE PERSONAL 
REPRESENTATIVE OF THE ESTATE OF LINDA G. JONES AND HER 

HEIRS AS THEY MAYBE DETERMINED IS APPROPRIATE. 

Rule 25(a)(l), LR.C.P. provides: 

If a paIiy dies and the claim is not thereby extinguished, the court may order 
substitution of the proper parties. The motion for substitution may be made by the 
successors or representatives of the deceased party or by any party and together 
with the notice of hearing, shall be served on the parties as provided in Rule 5 
and upon persons not parties in the maImer provided in Rule 4 for the service of 
a summons. If substitution is not made within a reasonable time, the action may 
be dismissed as to the deceased party. 

In this action, the claims asserted against Linda O. Jones deal with property ownership 

the title to real property located in Franklin County, Idaho, the legal description of which 

is attached as Exhibit "A", and title to water shares held in the Twin Lakes Canal Company. 

Linda O. Jones, the decedent, held a title interest to both the real property and the water shares at 

issue. These claims regarding the title interest have devolved to the Estate. The claims of Grazer 

against the title interests are still pending and have yet to be adjudicated. Accordingly, it is 

.f685\003\iv1emo.Subst.doc 2 



appropriate under Rule 2S(a) for the personal representative to be substituted as a defendant in 

this matter. 

Therefore. Grazer asks that this Court issue a Notice of Hearing to be served together 

vvith this Motion on the personal representative of the Estate in accordance with Rule 2S(a)( 1) 

LR.C.P. Grazer fUl1her asks that at the time and place set for hearing on this Motion that the 

relief sought herein be granted. 

DATED this day of September, 2010. 

-+685\003\Mel11o.Subst.doc 

HOBBS & OLSON 

LINCOLN W. HOBBS 
MARGARET H. OLSON 
Attoi&~s for Plaintiff, Allen F. Grazer 
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CERTIFICATE OF DELIVERY 

I hereby certify that on the ~ day of September, 2010, I caused a true and correct 

copy of the foregoing to be served upon the follO\ving in the manner indicated: 

Dave R. Gallafent 
Kent L. Hawkins 
Jared A. Steadman 
MERRlLL & MERRlLL CHARTERED 
109 N Arthur - 5th FIr 
P.O. Box 991 
Pocatello,ID 83204-0991 

Attorneys for Defendants Linda G. Jones and 
Jason Jones 

Lane V. Erickson 
RA.CINE, OLSON, NYE, BUDGE & BAILEY 

CHARTERED 
P.O. Box 1391 
Pocatello,ID 83204-1391 

Attorneys for Defendants Gordon A. Jones and J&J 
Livestock LLC 

David J. Shaffer 
SHAFFER LAW OFFICE 
562 South Main Street 
BountifuL UT 84010 

Attorneys for the Estate of Linda G. Jones in 
Utah Case No. 103700100 

'+68S\003\Memo.Substdoc 4 
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The specific real property affected by the action is 

located in Franklin County, State of Idaho and is described 

as follows: 

COMMENCING AT A POI~~ 53-3/4 RODS NORTH OF THE 
SOUTHEAST CORNER OF THE SOUTHWEST QUARTER OF 
SECTION 35, TOWNSHIP 14 SOUTH, RANGE 38 EAST OF 
T"rlE BOISE MERIDIAN; FRANKLIN COUNTY, IDAHO, AND 
RuNNING THENCE WEST 240 RODS, THENCE NORTH 53-3/4 
RODS, THENCE EAST 240 RODS; THENCE $OUTH 53-3/4 
RODS TO THE PLACE OF BEGINNING. 

EXCEPTING AND RESBRVING A RIGHT-OF~WAY FOR ANY 
AND ALL IRRIGATION DITCHES AND CANALS, AND PUBLIC 
ROADS NOW EXISTING OR IN USE UPON AND ACROSS SAID 
PREMISES, AND EXCBPTING AND RESERVING 'I'H:BREFROM A 
STRIP OF LAND 3 RODS WIDE ALONG THE EAST SIDE OF 
THE ABOVE-DESCRIBED LAND. 

ALSO I THE SOUTH HALF OF TEE SOUTHWEST QUARTER I 
THE NORTHEAST QUARTER OF THE SOU'I'HWEST QUARTER, 
AND TEE SOUTHWEST QUARTER OF THE SOUTHEAST 
QUARTER OF SECTION ~4, TOWNSHIP 14 SOUTH, RANGE 
38 EAST OF THE BOISE MERIDIAN, F:R.AN:KLIN COUNTY I 

IDAHO. 

II EXHIBIT A I 



State of IDAHO 

Case Number: CV-2005-183 

Plaintiff: 
ALLEN F. GRAZER 
vs. 
Defendant: 

AFFIDAVIT OF SERVICE 

County of Franklin F!J ED . I "-

lOore 13 M11/:56 
;. - J I., .. L '. '. 

=XYClERX 

" ---::----
GORDON A. JONES, LINDA G. JONES, JASON JONES, J7 J 
LIVESTOCK, LLC 

O[F'UT y 

For: Margaret H. Olson 
HOBBS & OLSON, L.C. 

Sixth District Court 

Received by ANDERSON INVESTIGATIONS, INC. on the 28th day of October, 2010 at 10:29 am to be served 
on GORDON A. JPNES, 3369 NORTH WESTSIDE HIGHWAY, CLIFTON, UT 83228-5074. I, 
IAf'O...\. rGl s=ac.L , being duly sworn, depose and say that on the ~ day of ~, 
20lD- at .3-:~.m., executed service by delivering a true copy of the NOTICE OF TELEPHONICE 
HEARING, MOTION TO SUBSTITUTE GORDON A. JONES, PERSONAL REPRESENTATIVE OF THE 
ESTATE OF LINDA G. JONES, MEMORANDUM IN SUPPORT OF MOTION, SECOND AMENDED 
COMPLAINT in accordance with state statutes in the manner marked below: 

(~NDIVIDUAL SERVICE: Served the within-named person. 

( ) SUBSTITUTE SERVICE: By serving ___________ as 

( ) POSTED SERVICE: After attempting service on 
conspicuous place on the property described herein. 

at and on_i_at to a 

( ) OTHER SERVICE: As described in the Comments below by serving 
_________________ as ____________ _ 

( ) NON SERVICE: For the reason detailed in the Comments below. 

The defendant ( lis ~iS not in the MILITARY service of the United States. 

COMMENTS: 

Age __ Sex M FRace ___ _ Height ___ _ Weight ___ _ Hair ---- Glasses Y N 



IT OF SERVICE for CV 

I certify that I have no interest in the above action, am of legal age and have proper authority in the jurisdiction 
in which this service was made. 

Appointed in accordance with State Statutes 

ANDERSON INVESTIGATIONS, INC. 
230 West 200 South 
Suite 2302 
Salt Lake City, UT 84101 
(801) 619-1110 
Our Job Serial Number: 2010005566 

Copyright © 1992·2009 Database Services, Inc .• Process Server's Toolbox V6.3r 

5al 



LINCOLN W. HOBBS (ID BAR # 07325) 
MARGARET H. OLSON (ID BAR #04680) 
Of Counsel 
HOBBS & OLSON. L.c. 
Attorneys for Plaintiff Allen F. Grazer 
466 East 500 South. Suite 300 
Salt Lake City. Utah 84111 
Telephone: (801) 519-2555 
Facsimile: (801) 519-2999 

Server . T a I'll q k. ( t¥G:lc.AS 
Title Process Server 

Date Ii l~l LO Time~; LI-4-P 
_..§a~ d U'l A 3;;:;::, ~,:,,'~.::;;;\.Q.1=-_._~~~_c, 

IN THE SIXTH JUDICIAL DISTRICT COURT 

IN AND FOR FRANKLIN COUNTY, STATE OF IDAHO 

ALLEN F. GRAZER. an individual. 

Plaintiff 

v. 

GORDON A. JONES, an individual; LINDA 
G. JONES. an individual: JASON JONES, an 
individual: J&J LIVESTOCK, LLC. a Utah 
Limited Liability Company: and John Does I-
10. 

NOTICE OF TELEPHONIC 
HEARING 

183 

Judge David C. Nye 

Notice is hereby given that the Plaintitl's Motion to Substitute Gordon A. .lones, Personal 

Representative of the Estate of Linda G. Jones, deceased has been set for a telephonic hearing on 

Wednesday. November 24, 2010 at 10:00 a.m. (telephone number 208-236-7244). Judge Nye 

has agreed to have counsel participate by telephone; Plaintiff s counsel will be making 

arrangements for a call to counsel and the Court in the event that the other counsel wish to 

participate by telephone. Counsel wishing to participate by telephone should advise PlaintifTs 

counsel by 5:00 p.m. on Friday, November 19, 2010, of the phone number at which they can be 

reached at 10:00 on Wednesday, November 24. 

468510031Ntcf irng,doc 



DATED this __ day of October. 2010. 

HOBBS & OLSON, L.c. 
/) 

/"1/ .. _ 

. /1C/r1A 1 r=nc:/L 
! LINCOLN W. HOBBS 

I 

MARGARET H. OLSON 
Attorneys for PlaintitTAllen F. Grazer 

4685\003\Ntc!!rng.doc 2 



Lane V. Erickson (ISB#: 5979) 
RACINE. OLSON. NYE, 
BUDGE & BAILEY. CHARTERED 
P.O. Box 1391 
Pocatello. Idaho 83204-1391 
Telephone: (208)232-6101 
Fax: (208)232-6109 

.4 {/orl1f!l,/i)r Defendant Gordon .4. Jones 

FILED 

10 DEC 22 AM 10: S4 

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT Of THE 

ST ATE OF IDAHO IN AND FOR THE COUNTY OF FRANKLIN 

ALLEN F. GRA.ZER. an individual, 

Plaintiff 

vs. 

GORDON A. JONES, an individual; 
GORDON A. JONES, Personal 
Representative of the ESTATE OF 
LINDA G. JONES, deceased; J&J 
LIVESTOCK. LLC a Utah limited 
liability company, and John Does, 1-10. 

Defendants. 

Case No. CV -05-183 

NOTICE OF APPEARANCE 

COMES NOW Lane V. Erickson of the law offices of RACINE, OLSON. NYE. BUDGE 

& BAILEY, CHARTERED, and hereby gives notice of the entry of his appearance as attorney of 

record for and on behalf of the Defendant GORDON A. JONES, Personal Representative of the 

ESTATE OF LINDA G. JONES, deceased, in the above-referenced proceeding, for all purposes 

and any further proceeding herein. 

NOTICE OF APPEARANCE-l 



""\\~ 
DATED this _f,\_ day of Decem beL 2010. 

RACINE, OLSON, NYE. BUDGE & 
BAILEY, CHARTERED 

/., 
~J -

I
i _ " ,/ Ii, 

~ l/ 
By: .,..../-'-/"l'~~£~,'-")L""-{--'-f_-=-· "--<,-,-<",,,,,,:,~.-=--LL=·.~;,-,-~·_·'-_/ __ _ 

LANE V. ERICKSON 

CERTIFICATE OF SERVICE 

. ~\. 

I hereby certify that on the /j~~> day of December, 2010, I caused a true, correct and 
complete copy of the foregoing document to be served hy U.S. first-class mail. postage prepaid, 
upon the following unless a different method of service is indicated: 

Lincoln Hobbs 
Margaret Olson 
HOBBS & OLSON. LC 
466 East 500 South. Suite 300 
Salt Lake City. Utah 84111 
A ttorneys for Plaintitr 

NOTICE OF APPEARANCE-2 

53' 

Kent L. Hawkins 
MERRILL & MERRILL CHARTERED 
P.O. Box 991 
Pocatello, Idaho 83204-0991 
AtfOrney for DeFendant Linda G. Jones 

LANE V. ERICKSON 



IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF FRANKLIN 

ALLEN F. GRAZER, an individual, 

Plaintiff, 

vs 

GORDON A. JONES, an individual; 
LINDA G. JONES, an individual; J&J 
LIVESTOCK, LLC, a Utah limited 
Liability company, and Jolm Does, 1-10, 

Defendant. 

* * * * * * 

Case No. CV-05-183 

MINUTE ENTRY AND ORDER 

This matter came before the Court on January 13,2011 for a status hearing. Lincoln Hobbs 

appeared for and on behalf of the Plaintiff and Lane Erickson appeared for and on behalf of the 

Defendants. All parties appeared telephonically including the Court. No court repOlier was present 

nor was this hearing recorded. 

After discussion between the parties the Court vacated the trial currently set for February 8, 

2011 and set the Court Trial to begin on March 29 through April 1, 2011 beginning at 9:00 a.m. 

The Court further indicated that any motions are to be filed no later than February 11,2011 with an 

additional two weeks for any response. All discovery demands are to be made by January 21,2011. 

Defendants' Answer must be filed by January 21, 2011. 

IT IS SO ORDERED. 

MINUTE ENTRY AND ORDER - 1 



DATED: January 13, 2011 
~) ~ 

~l~~ 
District Judge 

CERTIFICATE OF MAILING/SERVICE 

I hereby certify that on January 14, 2011, I mailed/served/faxed a true copy of the 
foregoing document on the attorney(s)/person(s) listed below by mail with correct postage 
thereon or causing the same to be hand delivered. 

Attornev(s)/Person(s): 

Lincoln w. Hobbs 
Attorney for Plaintiff 

Lane V. Erickson 
Attorney for Defendant G. Jones 

MINUTE ENTRY AND ORDER - 2 

Method of Service: 

Faxed: (801) 519-2999 

Faxed: 232-6109 

BY: ~ I!onvvfrM 
Linda Hampton, DJputy 
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Lane V. Erickson (ISB#: 5979) 
RACINE, OLSON, NYE, 
BUDGE & BAILEY, CHARTERED 
P.O. Box 1391 
Pocatello, Idaho 83204-1391 
Telephone: (208)232-6101 
Fax: (208)232-6109 

Arrorney for Defendant Gordon A. Jones 
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IN THE DISTRlCT COURT OF THE SIXTH JUDICLAl DISTRlCT OF THE 

STATE OF IDAHO IN AND FOR THE COUNTY OF FRANKLIN 

ALLEN F. GRAZER an individual, 

Plaintiff, 

vs. 

GORDON A. JONES, an individual; 
GORDON A. JONES, personal 
representative of THE ESTATE OF 
LINDA G. JONES, deceased; J&J 
LIVESTOCK, LLC, a Utah limited liability 
company, and Jo1m Does, ] -10, 

Defendants. 

Case No. CV-05-183 

ANSWER TO PLAINTIFF'S 
SECOND AMENDED COMPLAINT 

COMES NOW the above named Defendants, GORDON A. JONES, an individual; 

GORDON A. JONES, personal representative of THE ESTATE OF LINDA G. JONES, 

deceased; and J&J Livestock, LLe, a Utah limited liability company, 01ereafter collectively 

referred to as "Defendants" unless specified otherwise), by and through their attorney ofrecorrL 

LANE V. ERlCKSON, and hereby Answer the Second Amended Complaint of Plaintiff, 

ALLEN F. GRAZER, an individual, (hereafter ~'Plaintiff'). In provjding this Answer to 

ANS\VER TO PLAINTIFF'S SECOND AMENDED COMPLAINT 
Page 1 
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Plaintiff s Second Amended Complaint Defendants do not provjde any answer to any allegations 

set forth in Plaintiff's Second ;\mended Complaint as they relate to the Defendant Jason Jones, 

who by previous Court Order was dismissed as a Defendant from the present actioll_ Having 

stated such, Defendants Answer Plaintiffs Second Amended Complaint as follows: 

FIRST DEFENSE 

1. In answering each of the allegations of the Plaintiff's Complaint, as specified 

herein, Defendants col1ectively deny each and every allegation not specificalJy admitted in this 

Answer. 

ANSWER TO COMPLAINT 

2. Answering paragraphs 1, 2 and 3 of Plaintiff's Second Amended Complaint, 

Defendants deny each and every allegation set forth therein and further deny that Plaintiffhas the 

right to seek partition of the Franldin County prape.Tty. 

PARTIES AND JURISDICTION 

3. Answering paragraph 4 of Plailltiffs Second Amended Complaint, Defendants 

are without any persona11mowledge conceming said allegations and therefore deny the same. 

4. Answering paragraph 5 of Plaintiffs Second Amended Complaint, Defendants 

admit that Gordon Jones and Linda Jones were husband and -wife and that at one tjme they did 

reside in Davis County, State of Utah. However, as ac1mowledged by a previous Court Order, 

Linda Jones passed away and Gordon Jones as the personal representative of Linda Jones' estate 

is now substituted into this litigation in Linda Jones' place. Further Gordon Jones no longer 

resides in Davis County, State of Utah but rather resides in Idaho- Finally, Defendants admit that 

ANSWER TO PLAINTIFF'S SECOND AMENDED COMPLAINT 
Page :2 
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Defendants own real property ill Franklin County, State of Idaho and for convenience of this 

litigation will refer to said property as the Franklin County property. 

5. Answering paragraphs 6 & 7 of PlaiJltiffs Second Amended Complaint, 

Defendants admit that Gordon and Linda Jones acquired the Franklin County property by 

Warranty Deed on November 8, 2002. Defendants further admit that certain water rights, which 

were apPUlienant to the Franklin County property, were obtained by Gordon and Linda Jones 

jointlY]J) the amount of 66 water shares of the Twin Lakes Canal Company. Defendants deny 

that said water rights andloT shares were obtained solely by Gordon Jones. 

6. Answering paragraphs 8 & 9 of plaintiffs Second -,~mended Complaint, 

Defendants admit the same. 

7. Answering paragraphs 10 & 11 of Plaintiff's Second Amended Complaint, 

Defendants refer Plaintiff to the introductory paragraph above and therefore deny the same. 

8. Answering paragraph 12 of Plaintiffs Second Amended Complaint, Defendants 

admit mat J&J Livestock, LLC was a Utah limited liability company fonned in the state of Utah 

and that its status as an active entit), expired 011 April 5, 2007. Defendants deny the remaining 

allegation of paragraph 12 of Plaintjff s Second Amended Complaint. 

9. Answering paragrapb 13 of Plaintiffs Second Amended Complaint, Defendants 

deny that J&J Livestock., LLC has any interest in the Franklin County property. 

] O. Answering paragraph 14 of Plaintiffs Second Amended Complaint, Defendants 

deny tllat any interest other than those of the parties in this case exist alld therefore deny the 

same. 

ANSWER TO PLAINTlFF'S SECOND Al\1.ENDED COMPLAINT 
Page 3 
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J ) . Answering paragraph 15 of Plaintiffs Second Amended Complaint, Defendants 

admit that the Court has jurisdiction over this matter but denies that such jurisdiction arises from 

I.e. 6-501. 

12. Answering paragraph 16 of Plaintiffs Second Amended Complaint, Defendants 

admit that venue is proper before this Court but deny that such veUlle arises from I.C 6-504. 

GENER4.L ALLEGATIONS 

13. Answering paragraph 17 of Plaintiffs Second Amended Complaint, Defendants 

admh the same. 

14. .fulswering paragraphs 18, 19, 20, 21, 22, 23, and 24 of Plaintiffs Second 

Amended Complaint, Defendants admit the same. 

15. AnsINering paragraph 25 of Plaintiffs Second Amended Complaint, Defendants 

deny the srune. 

J 6, Answering paragraphs 26 and 27 of Plaintiffs Second Amended Complaint, 

Defendants deny the allegations set forth therein ill part. Defendants admit that on .Ttdy 7,2005, 

Judge Allphin entered a document purporting to be a 'judgment" in the sum of$],886,727.87 in 

the Utah proceedings, a copy of which is attached to Plailltiff s Second J1,1llended Complaint as 

Exhibit "B". However, Defendants deny that iliis was a final judgment. Further the document 

attached to Plaintiff s Second Amended Complaint as Exhibit "C" bears 110 fiHng stamp and thus 

Defendants deny the alJegations of paragraph 27 concerning the Utah proceedings. Defendants 

admit that the present action was filed on May 11, 2005. 

17. Answering paragraph 28 of Plaintiffs Second Amended Complaint, Defendants 

admit that Plaintiff recorded the Lis Pendens described therein but deny that Plaintiffs bad a legal 

basis or any authority for doing so. 

ANSWER TO PLAINTIFF'S SECOND AMENDED COMPLATNT 
Page 4 
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18. Answering paragraph 29 of PlaiJJtiffs Second Amended Complaint. Defendants 

admjt that the FrankliJ] County property was deeded to Gordon Jones and Linda Jones. 

Defendants deny the remaining aUegations in paragraph 29 of Plaintiffs Second Amended 

Complaint. 

19. Answering paragraph 30 of Plajntiffs Second .Amended Complaint, Defendants 

deny the same. 

20. Answering paragraph 31 of Plaintiffs Second Amended Complaint, Defendants 

admit that Plaintiff took the actions alleged and admit that the document attached as Exhibit "E" 

thereto is entitled Notice of Foreign JUdgment and that it was recorded as alleged. Defendants 

deny that PI allltiff had authority for any such actions. 

21. Answering paragraphs 32 and 33 of Plaintiffs Second Amended Complaint, 

Defendants deny the same and state that no amoun1 is now due to PlaiJltiffby Defendants. 

22. Answering paragraph 34 of Plaintiffs Second Amended Complaint, Defendants 

refer Plaintiff to the introductory paragraph above and therefore deny the same. 

23. Answering paragraphs 35, 36, 37, 38, 39, 40, 41, 42, 43, and 44 of Plaintiffs 

Second Amended Cornplall1t, Defendants admit the same. 

24. Answering paragraph 45 of Plaintiffs Second Amended Complaint, Defendants 

dell)' the same. 

ANSWER TO FIRST CLAIM FOR RELIEF 

Answering par~O]'aph 46 of Plaintiffs Second Amended Complaint, Defendants 

restate and incorporate by reference its admissions and denials set forth more fuUy above. 

ANSWER TO "PLAiNTIFF'S SECOND AMENDED COMPLAINT 
Page 5 
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26. Answering paragraphs 47, 48 and 49 of Plaintiff's Second l\mended Complaint, 

Defendants deny the same and state that said claim for relief is moot pursuant to the allegations 

and adl11.issions set forth in paragrapb 29 ofPJaintiff's Second Amended Complaint 

ANS\VER TO SECOND CLAIM FOR RELIEF 

27. Answering paragraph 50 of Plaintiffs Second Amended Complaint, Defendants 

restate and incorporate by reference its admissions and denials set forth more nllly above. 

28. Answering paragraph 5], 52, 53, 54, 55, and 56 of Plaintiff s Second Amended 

Complaint, Defendants refer Plaintiff to the introductory paragraph above and therefore deny the 

same. 

ANSWER TO THIRD CLAIM FOR RELIEF 

29. Answering paragraph 57 of Plaintiff's Second i\mended Complaint, Defendants 

restate and incoI}Jorate by reference its admissions and denials set forth more fitlly above. 

30. Answering paragraphs 58, 59, and 60 of Plaintiffs Second Am.ended Complaint, 

Defendants deny the same and state that said claim for relief is moot pursuant to the allegations 

and admissions set forth 1n paragraph 29 ofPiaintiffs Second Amended Complaint. 

31. Answering paragraphs 61 and 62 of Plaintiff's Second Amended Complaint, 

Defendants deny same. 

32. Answering paragraphs 63 and 64 of Plaintiffs Second Amended Complaint, 

Defendants refer Plaintiffs to the introductory paragraph above and therefore deny the same. 

33. Answering paragraphs 65, 66, 67, 68, 69, 70 and 71 of Plaintiff's Second 

Amended Complaint, Defendants deny the same. 

ANSWER TO PLAINTIFF'S SECOND AMENDED COMPLAINT 
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A.NSWER TO FOURTH CLAIM FOR RELIEF 

34. Answering paragraph 72 of Plaintiff's Second Amended Complaint, Defendants 

restate and incorporate by reference its admissions and denials set forth more fully above. 

35. I\n.swering paragraphs 73, 74, 75, 76, 77, 78, 79, and 80 of Plaintiffs Second 

/-\.menc1ed Complaint, Defendants deny the same. 

ANSWER TO FIFTH CLAIM FOR RELIEF 

36. Answering paragraph 81 of Plaintiffs Second Amended Complaint, Defendants 

restate and incorporate by reference its admissions and denials set forth !nore fully above. 

37. A.lliwering paragraphs 82, 83, and 84 of Plaintiff s Second Amended Complaint, 

Defendants deny the same. 

FmST AFFIRMATIVE DEFENSE 

38. Any foreign judgment Plaintiff claims to have obtained based upon the allegation 

of a Utah judgment being entered on July 5; 2005, is invalid because by the Plaintiffs ovm 

admissions, and the Uiah Court's rulings said judgment was not a "final judgment" upon wbich a 

valid Foreign Judgment can be issued pursuant to the application ofLC. §§ 1O~] 301 et seq. 

SECOND AFFIRlWATIVE DEFENSE 

39. Plaintiff is judicially estopped from claiming that the "tina] judgment" oftbe Utah 

court was entered on any date other than on April 13, 2000, by rcason of the Utah Court ruling 

dated April 13, 2006. 

THIRD AFFIRMATIVE DEFENSE 

40. Any judgment lien that could have existed in favor of Plaintiff under a Foreign 

Judgment, if any ever did validly exist, has expired pursuant to the application of J. C. § § 10-1110 

and 10-11] 1, and can no ] onger be enforced. 

ANSWER TO pLAINTTFF'S SECOND AMENDED COMPLAINT 
Page 7 
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FOURTH AFFIRMATIVE DEFENSE 

41. Any judgment Plaintiffs obtained in Utah was only against Defendant Gordon 

Jones individually. Due to the bankruptcy court's issuance of an Order of Discharge~ which 

Plajntiff admits in paragraphs 43 and 44 of its Second Amended Complaint was entered by the 

Bankmptcy Court on or about January 20, 2009, Plaintiff cannot in the present action further 

seek to recover any of Defendant Gordon Jones' remaining unsecured debt. 

FIFTH AFFIRMATIVE DEFENSE 

42. Plaintiff cannot seek to execute against any of the Defendants' rea1 property 

pursuant 10 I.C. §§ 11-101 and 11·105. 

SIXTH AFFIRMATIVE DEFENSE 

42. EveD if none of the other Affinnative Defenses existed, PlaiJltiff still could not 

seek to execute against any of the Defendants' real prope11y until such time as Plaintiff has fully 

satisfied each and every requirement set forth in l.e. § ] 1-102. 

SEVENTH AFFIRMATIVE DEFENSE 

43. Plaintiff cannot seek the enforcement of any judgment it claims or any execution 

it derives therefTom against any of the Defendants' property, real or personal, in Idaho untiJ such 

time as Plaintiff has fully satisfied the Court, through an itemized accounting, that the propeny, 

monies, executions and the like that Plaintiff has already recovered and received in Plaintiffs 

Utah's court proceedings have not already fully satisfied the judgment claimed by Plaintiff 

EIGTH AFFIRMATIVE DEFENSE 

44. Plaintiff cannot seek a partition of the property as Plaintiff is not a joint tenant or 

co-owner oftbe resl property. 

ANS"\VER TO PLAfNTIFF'S SECOND AMENDED COMPLAINT 
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NINTH AFFlRMA TlVE DEFENSE 

45. The doctrines of laches and estoppel apply to prevent Plaintiffs from fluiber 

pursuing any claims against the Defendants. 

REQUEST FOR ATTORNEYS' FEES 

46. The Defendants assert that they are entitled to recover attorney fees from Plaintiff 

under the facts and circumstances of this case under the statutes of the State of Idaho and the 

mles of the Supreme Court govemiIlg filing and prosecution of claims iIlcILlding but not limited 

to I.e. §§ 120-120, 12·J21 and Rule 54 ofI.R.C.P. 

WHEREFORE, the Defendants pray judgment against the Plaintiff as follows: 

111at the Plaintiffs' Complaint be dismissed and that they take nothing thereby; 

2. 1l1at the answering Defendants recover all their reasonable attorneys' fees and 

costs incurred in the defense of this action as determined by the Court; 

3. F or such other and further relief as the Court deems proper under these 

circumstances. 

DATED this'£ day of January 2011. 

RA..CINE, OLSON, N'r'"E, BUDGE 
& BAILE)', CHARTE.RED 

By ~Ct!£ 11 J:cL 
L EV.ERICKSON 

ANSWER TO PLAINTJFF'S SECOND AMENDED COMPLAINT 
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CERTIFICATE OF SERVICE 

1 HEREBY CERTIFY that OJ) U1e d-~ day oOannary 21 i 2011, I served a true and 
correct copy of the above and foregoing document to the following person(s) as follows: 

Lincoln W. Hobbs 
Margaret H. Olson 
Hobbs & Olson, L.C. 
466 East 500 South, Suite 300 
Salt Lake City, Utah 84] 11 
801 519-2999 

ANSWER TO PLATNTIFF'S SECOND AMENDED COMPLATNT 
Page 10 
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] Hand Delivery 
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Lane V. Erickson (ISB#: 5979) 
RA.CINL OLSON, NYE. 
BUDGE & BAILEY. CHARTERED 
P.O. Box 1391 
Pocatello. Idaho 83204-1391 
Telephone: (208)232-6101 
Fax: (208)232-6109 

A rromelIor Defendanr Gordon .4.. Jones 

~. dJill~~A!? 
1\ fEB! I /iJI 9: 40 

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 

ST ATE OF IDAHO IN AND FOR THE COUNTY OF FRANKLIN 

ALLEN F. GRA..lER. an individuaL 

Plaintiff. 

vs. 

GORDON A. JONES, an individual; 
GORDON A. JONES, Personal Representative of 
the ESTATE OF LINDA G. JONES, deceased: 
J&J LIVESTOCK. LLC. a Utah limited liabilitv 
company. and John Does. 1-10, 

Defendants. 

Case No. CV -05-183 

DEFENDANTS' PRE-TRIAL BRIEF 
a/kla 

MOTION FOR SUMMARY 
JUDGMENT 

COMES NOW. the above-named Defendants GORDON A. JONES, an individual: 

GORDON A. JONES. Personal Representative of the ESTATE OF LINDA G. JONES, 

deceased, (hereafter collectively referred to herein as "Jones") by and through it's attomey of 

record. Lane V. Erickson, and pursuant to the Court's Minute Entry and Order dated January 13, 

2011. and Rule 56 of the LR.C.P., hereby enters Defendants' Pre-Trial Brief a/kIa Motion for 

Sununary Judgment. 
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PROCEDURE AND BACKGROUND OF CASE 

The present matter is set for a Court Trial which is scheduled to begin on Tuesday, 

March 19,201 L 311d will continue for four (4) days until Friday, April L 2011. 

In a pre-trial hearing, the Court recognized that many, if not all of the issues present in 

this case might be resolved by the application of the law to undisputed facts, For this reason, the 

Com1 entered its Minute Entry and Order dated Janu31'y 13, 201 L \vherein the Court indicated 

that each p311y could file its Pre-Trial Brief setting forth the undisputed facts and any applicable 

layv-. The Court stated it would treat said pleadings as Motions for Smlli11ary Judgment. Each 

party is granted t\VO weeks in which to respond to the other party's Pre-Trial Brief. 

This pleading is hereby submitted as Jones' Pre-Trial Brief. 

RELIEF SOUGHT BY DEFENDANTS 

Jones seeks to have the Court enter an Order smlli1131'ily dismissing the present litigation. 

When Idaho law is applied to the undisputed facts of this case, the Plaintiff cannot claim to have 

a valid judgment or judgment lien in Idaho upon which to proceed. Additionally, even if the 

judgment \vere somehov\" still valid, Plaintiff failed to execute within the time allowed. Further, 

Plaintiff is not allowed to file a new judgment or create a new judgment lien due to the 

application of Idaho lav,· and the Discharge Order that was entered in Jones' favor 111 the 

bankruptcy proceedings. As a result. all of the causes of action set forth in Plaintiffs Second 

Amended Complaint no longer exist. 

The remainder of this Pre-Trial Brief will be a statement of the undisputed facts al1d the 

application of Idaho lav,' to those facts, 
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UNDIPUSTED FACTS OF THIS CASE 

The undisputed facts in this case come mainly from the pleadings on the record before 

this Court including Plaintiffs Second A.mended Complaint, the exhibits Plaintiff attached 

thereto, and Jones' A.ns\ver to Plaintiffs Second A.mended Complaint Some of the undisputed 

facts also come from pleadings and correspondence that Plaintiff relies upon or acknowledged 

from the state and federal cases that occurred in Utah. The undisputed facts are as follows: 

1. On November 8, 2002, the Jones' received real property in Franklin County, 

Idaho consisting of an excess of 200 acres (hereafter the "Franklin Property"), by warranty deed. 

The warranty deed was recorded on November 12, 2002, as Franklin County Recorder's 

Instrument No. 219428. The legal description set forth on page 4 of Plaintiffs Second Amended 

Complaint accurately describes the Franklin Property. (See Plaintiffs Second Amended 

Complaint paragraph 17.) 

2. Jones initiated litigation in Utah to collect from the Plaintiff monies Jones 

belieyed were due and owing for building Plaintiff a home. This case \vas designated as Utah 

state court, Dayis County Case No. 020700570. (See Plaintiffs Second Amended Complaint 

paragraphs 18 and 19.) 

3. Plaintiff COUl1tersued and on Decen1ber 15~ 2004~ t11e Judge in the LTtah case 

scheduled a trial in the matter for April 26-29, 2005. (See Plaintiffs Second Amended 

Complaint paragraphs 19,20 and 21.) 

4. On December 22, 2004, Jones transferred the Franklin Property by quitclaim deed 

to J&J Livestock, LLC. Said quitclaim deed \vas recorded on December 27, 2004, as Franklin 

County Recorder's Instrument No. 228503. (See Plaintiffs Second A.mended Complaint 

paragraph 22 and Exhibit "A" attached thereto.) 
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5. J&J Livestock. LLC was formed by Jones in the state of Utah on December 28, 

2004. (See Plaintiffs Second i:l,.mended Complaint paragraph 23.) 

6. On March 7, 2005. Jones transferred water shares that are appurtenant to the 

Franklin Property to Linda Jones and Jason Jones. (See Plaintiffs Second Amended Complaint 

paragraph 24.) 

7. The Utah. Davis County case \vent to trial. Utah District Court Judge Allphin 

dismissed the claims brought by Jones and on April 29, 2005, declared his intention to a\vard 

judgment in favor of Plaintiff and against Defendant Gordon Jones. (See Plaintiffs Second 

Amended Complaint paragraph 26.) 

8. On May 11. 2005. Plaintiff filed his complaint in this action commencing the 

present case. (See Plaintiff s Second i\mended Complaint paragraph 28.) 

9. A document. pmporting to be a judgment was entered by Judge Allphin in the 

Utah, Davis County case on July 7, 2005. against Defendant Gordon Jones in the ar110wlt of 

$1.886.727.87. (See Plaintiffs Second Amended Complaint par'agraph 26 and Exhibit "B"'.) 

1 O. On July 15, 2005, Jones transferred the Frar1klin Propeliy by quitclaim deed from 

J&J Livestock LLC back to the Jones' individually. Said quitclaim deed was recorded on 

July 29, 2005, as Franklin County Recorder's Instrw11ent No. 230638. (See Plaintiffs Second 

Amended Complaint paragraph 29 and Affidavit of Lane V. Erickson (hereafter "Erickson 

Affidavit"') Exhibit "1 ".) 

11. On August L 2005, Plaintiff filed a Notice of Filing Foreign Judgment ar1d the 

Affidavit of Margaret H. Olson re: Foreign Judgment in the present litigation. (See Plaintiffs 

Second Amended Complaint paragraph 31 and Exhibit "E"'.) 
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12. On September 13,2005, Plaintiff recorded its Notice of Filing Foreign Judgment 

as Franklin County Recorder"s Instrument No. 231394. Plaintiff also recorded the document 

issued by Judge Allphin in the Utah state court proceedings purporting to be a Judgment in the 

SW11 of $1.886,727.87. Said document 'was recorded as Franklin COW1ty Recorder's Instrwnent 

No. 231395. (See Plaintiffs Second Amended Complaint paragraph 31 and Exhibit "E".) 

13. By reason of having recorded the docwnents attached to its Second Amended 

Complaint as Exhibit "E", Plaintiff alleges to have obtained a judgment lien against the Franklin 

Property on September 13,2005. (See Plaintiffs Second ,L\l11ended Complaint paragraph 31 and 

Exhibit '·E".) 

14. On April 18,2006, Defendant Gordon Jones filed a Chapter 7 bankruptcy in Utah. 

On January 31. 2007. the Chapter 7 Bankruptcy Trustee and Plaintiff entered in a Settlement 

Agreement concerning among other things Plaintiffs litigation in Idaho against Jones for 

fraudulent transfers. (See Plaintiffs Second Amended Complaint paragraphs 35, 36, and 37 and 

Exhibit "G".) 

15. The Settlement Agreement states in pertinent part: 

The Trustee stipulates and agrees that Grazer has a valid, enforceable security interest in 
the [therein described] property of Debtor's bankruptcy [including the Franklin 
Property] .... Upon the Effective Date of the Agreement, ... any and all property of the 
Debtor's bankruptcy estate of any kind whatsoever, known or unkn0\:vr1, tangible and 
intangible. including, but not limited to real property ... personal property ... causes of 
action . . . [including] the Idaho Fraudulent Transfer Action . . . shall be deemed 
abandoned and no longer property of the Debtor's bankruptcy estate and Grazer shall be 
deemed to have relief from the stay to pursue any and all state court remedies against the 
Debtor and such property. 

The Settlement Agreement further states that Plaintiff is entitled to fully pursue all his rights and 

claims against the aforesaid property, which rights and claims are not altered, amended or 

affected in any way by this Agreement or by the filing of the Debtor's bankruptcy case. Fwiher, 
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the Settlement Agreement states that it is binding on Jones. (See Plaintiff s Second Amended 

Complaint paragraph 38,39, and 40 and Exhibit "G".) 

16. The Settlement Agreement was approved by the Bankruptcy Court in an Order 

dated April 19, 2007. (See Plaintiffs Second Amended Complaint paragraph 41 and the 

"second" Exhibit "G".) 

17. The Order described above, indicates that by reason of the filing of the Notice of 

Foreign Judgment. and the stipulation of the chapter 7 Trustee, Plaintiff had a security interest in 

the Franklin Property. (See Plaintiffs Second Amended Complaint paragraph 42 and the 

"second" Exhibit "0".) 

18. On January 20, 2009, Bankruptcy Judge Judith A Boulden issued an Order 

granting a discharge of all of Defendant Gordon Jones's unsecured debt. This Order of 

Discharge "prohibits any attempt to collect from [Jones] a debt that has been discharged .... 

Ho\vever, a creditor may have the right to enforce a valid lien such as a mortgage or security 

interest. against the debtor's property after bankruptcy, if that lien was not avoided or eliminated 

in the bankruptcy case. (See Plaintiffs Second Amended Complaint paragraphs 43 and 44 and 

Exhibit "H".) 

19. The judgment lien that Plaintiff alleges to have obtained against the Franklin 

Property on September 23, 2005, \vas not avoided in the bankruptcy case. Additionally, the 

tiling of the Notice of Foreign Judgment in Idaho by Plaintiff was not avoided in the bankruptcy 

case. (See Plaintiffs Second Amended Complaint paragraph 45.) 

20. More than five (5) years have passed since Plaintiff filed its Notice of Filing 

Foreign Judgment on August L 2005, and Plaintiff has never filed any motion of any sort with 

this Court or any court in Idaho to renew its alleged judgment or to seek execution thereon. (See 
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Docket Report for the present case dated January 28, 2011, attached to the Erickson Affidavit as 

E\.hibit "T.) 

21. More than five (5) years have passed since Plaintiff recorded the document issued 

by Judge Allphin in the Utah state court proceedings purporting to be a Judgment in the sum of 

$1,886.727.87. Said document was recorded as Franklin County Recorder's Instrument 

No. 231395 on September 23, 2005. Plaintiff has not renewed its recording of this document in 

any way. 

All of the causes of action 111 Plaintiffs Second Amended Complaint are 

dependent upon the existence of its Foreign Judgment. (See Second A.mended Complaint Claims 

for Relief.) 

ISSUES PRESENTED 

By reason of the undisputed facts listed above, the following issues are presented to the 

Court for resolution tru'ough the application ofIdaho la\v: 

• Did Plaintiffs Foreign Judgment and Judgment lien lapse? 

• Has Plaintiff satisfied Idaho' s requirements for execution on a judgment? 

APPLICATION OF LAW 

I. STANDARD OF REVIEW 

Swnmary Judgment is appropriate when " ... the pleadings, depositions, and admissions 

on file, together \vith the affidavits, if any, sho\v that there is no genuine issue as to any material 

fact and that the moving party is entitled to Judgment as a matter of law." State v. Rubbennaid. 

129 Idaho 353 (1996) citing to McCov v. Lions, 120 Idaho 765, 769 (1991). 

Once the moving party establishes the absence of a genuine issue, the burden shifts to the 

nonmoving party to make a showing of the existence of a genuine issue of material fact on the 
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elements challenged by the moving party. Thomson v. Idaho Ins. A£encv. Inc., 126 Idaho 527, 

530-31, 887 P.2d 1034, 1037-38 (1994). It is well settled in Idaho that in order to create a 

genuine issue of material fact the party opposing the motion must present more than just a 

conclusory asseliion that an issue of material fact exists. Co£hlan, 987 P.2d at 312-13. Van 

Vel son Corp. v. \Vesnvood Mall Assoc., 126 Idaho 401, 406, 884 P.2d 414, 419, (1994). 

"Rather, the [opposing party] must respond to the summary judgment motion with specific facts 

showing that there is a genuine issue for trial.'· Coghlan, 987 P.2d at 312-13: Tuttle v. Suden$!a 

Indus .. Inc., 125 Idaho 145, 150,868 P.2d 473,478 (1994). 

The non-moving party has the obligation of establishing the existence of each element 

essential to any claims they have made in which they bear the burden of proof at trial. This 

obligation has been imposed by the United States Supreme Court in applying Rule 56( c) of the 

Federal Rules of Ci,··il Procedure in the case of Cellotex Corp. v. Catrett, 477 U.S. 317 (1986). 

The Idaho Supreme Court has adopted Cellotex in the application of Idaho Rules of Civil 

Procedure 56(c). See Badell v. Beeks, 115 Idaho 101,102 (1998). In Cellotex, Justice Renquist 

,\Tote for the majority and explained: 

The plain language of Rule 56( c) mandates the entry of Summary Judgment after 
adequate time for discovery and upon motion, against a party \vho fails to make a 
show'ing sufficient to establish the existence of an element essential to that party's 
case, and on \vhich that party will bear the burden of proof at trial. In such a 
situation, there can be no genuine issue as to any material fact, since a complete 
failure of proof concerning an essential element of the non-moving pariy's case 
necessarily renders all other facts immaterial. The moving party is entitled to a 
Judgment as a matter oflaw ... 477 U.S. at 322-323. 

As a result of Cellotex. the Plaintiff in this case carmot raise merit-less claims to defeat 

Sununary Judgment. Rather the Plaintiff must introduce or point to facts in the record that 

support each element of each claim asserted in Plaintiffs Second }\mended Complaint. 
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Essentially. the facts of the present case are admitted to by the Plaintiff in his Second 

Amended Complaint. By application of Idaho lmv, the Plaintiff s foreign judgment and 

judgment lien lapsed and can no longer be pursued by Plaintiff. Additionally, even if the foreign 

judgment and judgment lien were still valid, Plaintiff has entirely failed to satisfy the 

requirements necessary to allow him to execute on his alleged foreign judgment. For these 

reasons, all of Plaintiff s claims in his Second Amended Complaint faiL there are no remaining 

valid causes of action for Plaintiff to pursue, and this litigation should be dismissed. 

II. PLAINTIFF'S FOREIGN JUDGMENT AND JUDGMENT LIEN HAVE LAPSED 

Both the foreign judgment and the judgment lien Plaintiff claims to hold have lapsed by 

operation of Idaho law. A judgment lien is purely a creature of statute and does not exist in the 

body of our common la"\v. Messem::er v. Bums, 86 Idaho 26,29,383 P.2d 913. 914 (1963). 

A judgment lien is created in Idaho by recording it with the county recorder. I.e. § 10-1110. 

"The lien resulting from recording of a judgment other than for suppOli of a child continues five 

(5) years from the date of the judgment:' I.e. § 10-1110. At any time prior to the expiration of 

the lien created by section 10-1110, the court which entered the judgment, may upon motion. 

reneYli such judgment. I.e. § 10-1111 (Italics added). The renewed judgment may be recorded 

in the same millmer as the original judgment. and the lien established thereby shall continue for 

five (5) years. Id. 

Once it has been correctly filed a foreign judgment becomes enforceable as ill1 Idaho 

judgment as of the date of filing pursuant to I.C. § 10-1302. G.&R Petroleum. Inc .. v. Clements, 

127 Idaho 119, 120,898 P.2d 50, 51 (1995). Upon recording, such a judgment becomes a lien 
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upon real property. Westmark Federal Credit Union v. Smith, 116 Idaho 474. 476. 776 P.2d 

1193.1195 (1989). 

Hov,;eyer, Idaho cOUlis "view I.e. § 10-1111 to be in the nature of a statute of limitations: 

it sets the time limit for a judgment creditor to take action to renevv the judgment and its 

judgment lien." Smith Y. Smith, 131 Idaho 800, 802, 964 P.2d 667, 669 (C1. App. 1998). If no 

motion is filed by the judgment creditor within the time prescribed then both the judgment and 

the judgment lien lapse or expire. G.&R Petroleum. 127 Idaho at 121, 898 P.2d at 52. Even if a 

motion is properly filed and the judgment is renewed there is a clear statutory mandate that in 

order for a renewed judgment lien to be acquired and perfected, the renevved judgment itself 

must be recorded. I.e. § 10-1111. A lien simply does not exist if the judgment or renewed 

judgment has not been recorded. Amato v. The United States of America. et aL 94 F. Supp.2d 

1077. 1081 (Dis1. Idaho). This reasoning is supported by longstanding Idaho case lmv which 

holds, "that a judgment lien lapses under the statute creating it at the expiration of five years 

from the date it is docketed:' Id., (citinQ, Platts. v. Pacific First Federal SavinQs & Loan Ass'n 

of Tacoma, 62 Idaho 340, 343 111 P.2d 1093, 1096 (1941 ). 

The facts in the present case are not in dispute. Plaintiff has pleaded these facts in his 

Second i\mended Complaint and the Exhibits attached thereto. Doing so has created a record for 

this Court to review. Through his Second Amended Complaint, Plaintiff admits to these facts on 

the record before the Court. 

The undisputed facts are that on August 1,2005, Plaintiff filed a Notice of Filing Foreign 

Judgment al1d the AffidaYit of Margaret H. Olson re: Foreign Judgment in the present litigation. 

On September 23, 2005, Plaintiff recorded its Notice of Filing Foreign Judgment as Franklin 

County Recorder's Instrument No. 231394. (See Plaintiffs Second Amended Complaint 
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paragraph 31 and Exhibit "E".) On this same date Plaintiff also recorded the document issued by 

Judge Allphin in the Utah state court proceedings purporting to be a Judgment in the sum of 

$ 1,886,727.87. Said document was recorded as Franklin County Recorder's Instrument 

No. 231395. (See Plaintiffs Second Amended Complaint paragraph 31 and Exhibit "E".) By 

reason of having recorded the documents attached to his Second Amended Complaint as 

Exhibit , Plaintiff alleges to have obtained a judgment lien against the Franklin Property on 

September 23, 2005. (See Plaintiffs Second Amended Complaint paragraph 31 and Exhibit 

Plaintiff failed to file a motion with this Court, within five years of August 1, 2005 to 

rene\\ the judgment it claims to have obtained. (See Erickson Affidavit Exhibit "1" Court 

Docket Report.) Therefore, even if the Foreign Judgment Plaintiff claims to have obtained were 

at one time valid, this judgment has nOv\7 lapsed by operation of Idaho law and no longer exists. 

As a result even if Plaintiff did have a valid judgment lien at one time, this lien has also lapsed 

and the Franklin Property is no longer bound by any judicial lien in favor of Plaintiff. 

When Plaintiff learns that its judgment and judgment lien have expired Plaintiff may 

argue that it someho\v has the right to file a new foreign judgment and obtain a new judgment 

lien. However, this is not the case. As Plaintiff has admitted in its Second Amended Complaint 

due to the Order of Discharge entered in Defendant Gordon Jones's bankruptcy proceedings, 

Plaintiff is only entitled to pursue valid and el~rorceable security interests which would not have 

been discharged by the bankruptcy. (See Plaintiffs Second Amended Complaint paragraphs 35-

44 and Exhibits "Goo "second" "G" and "H".) Because Plaintiff does not have a valid judgment 

lien in Idaho the bankruptcy Order of Discharge by its OVvTI tenns prevents Plaintiff from 

obtaining one. 
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In summary, based upon the record created by Plaintiffs Second Amended Compalint 

any valid foreign judgment and judgment lien that Plaintiff may have enjoyed in Idaho have no\v 

lapsed. They cannot now be renewed nor can a new judgment or judgment lien be obtained. 

F or these reasons, Plaintiff cmmot proceed v,ith any of the causes of action in his Second 

iunended Complaint against Jones and this case should be summarily dismissed. 

III. FAILURE TO PROCEED WITH EXECUTION 

Even if Plaintiff s alleged foreign judgment and judgment lien had not lapsed, Plaintiff 

has still failed to proceed vvith a timely execution. Execution upon a judgment in Idaho is 

controlled by statute. Except for child support, the party in \vhose favor judgment is given may, 

at any time within fire (5) years after the entry thereof: have a writ of execution issued for its 

enforcement. I.C § 11-101 (Italics added). Under this statute a judgment creditor may delay 

taking out execution against his debtor. as long as this statute permits him to claim the issuance 

of execution. Ste\vart v. Slater. 61 Idaho 628, 629 105 P.2d 729 (1940). In all cases, other than 

for the recovery qlmoney, the judgment may be enforced or calTied into execution after the lapse 

of tlve (5) yem's from the date of its entry, by leave of the court, upon motion, or by judgment for 

that purpose, founded upon supplemental pleadings. I.e. § 11-105 (Italics added). 

In the present case, even if Plaintiff still had a valid judgment the record reflects that 

PlaintifT has taken no action to execute upon m1Y such judgment \:vithin five (5) years after said 

judgment \vas entered. The judgment was entered on August L 2005. (See Plaintiffs Second 

Amended Complaint paragraph 26 and Exhibit "E".) The Comt docket in the present litigation is 

devoid of any motions from Plaintiff seeking any sort of \VTit of execution of any sort. (See 

Erickson Aftldavit Exhibit "1".) The record also reflects that the judgment Plaintiff is relying 
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upon is a "money judgment"". (See Plaintiffs Second Amended Complaint paragraphs 26 and 32 

and Exhibit "E".) Because he made no effort to file a motion or to obtain an Order from the 

Court allowing execution on the judgment within five (5) years, Plaintiff is stopped from doing 

so by application of Idaho 1m\,. 

In summary, by his OV,TI admissions, and the record before the Court Plaintiff has failed 

to proceed \vith or obtain any valid execution on the judgment he claims to have. The applicable 

law now prevents Plaintiff from doing so. For these reasons, Plaintiff cannot proceed with any 

of the causes of action in his Second i\mended Complaint and this case should be summarily 

dismissed in fa\"or oOones. 

CONCLUSION 

Plaintiff made no attempt to renew either the judgment or the judgment lien he relies 

upon in his Second i\mended Complaint. Additionally, Plaintiff made no effort to proceed \\'ith 

or obtain any valid execution on this judgment. TIll'ough these failures Plaintiffs judgment and 

judgment lien lapsed 3l1d are no longer valid pursuant to Idaho statutes, and Plaintiff is now 

barred by statute from seeking any execution. For these reasons. all of the causes of action 

contained in Plaintiff s Second Amended Complaint fail 3l1d this matter should be dismissed 

sUl1llnarily in favor of Jones . 

. ~ 
DATED thIS ~ Day of February, 2011. 

RACINE, OLSON, NYE, BUDGE & 
BAILEY, CHARTERED 

LANE V. ERICKSON 
Attorney for Plaintiff 
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CERTIFICATE OF SERVICE 

I hereby certify that on the }et> day of February_ 201 L I caused a true, COlTect and 
complete copy of the foregoing document to be served by first class mail, upon the following at. 
unless a different method of sen-ice is indicated: 

Margaret Olson 
Lincoln Hobbs 
HOBBS & OLSON, LC 
525 South 300 East 
Salt Lake City, Utah 84111 
801 519-2999 Fax 
Attorneysfor Plaintiff 

LANE V _ ERICKSON 
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Lane V. Erickson (lSB#: 5979) 
RACINE. OLSON. NY£, 
BUDGE & BAILEY, CHARTERED 
P.O. Box 1391 
Pocatello. Idaho 83204-1391 
Telephone: (208)232-6101 
Fay (208)232-6109 

A Tlorneyfor Defendant Gordon.4. Jones 

ORIG\NAL 
F! LED 

II FEB I I AM 9: 40 

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 

STA TE OF IDAHO IN AND FOR THE COUNTY OF FRi\NKLIN 

ALLEN F. GRAZER, an individuaL 

Plaintiff. 

vs. 

GORDON A. JONES. an individual: 
GORDON A. JONES, Personal 
Representative of the ESTATE OF 
LINDA G. JONES, deceased: J&J 
LIVESTOCK. LLC, a Utah limited 
liability company, and John Does. 1-10, 

Defendants. 

STATE OF IDAHO ) 
: ss 

County of Bannock ) 

Case No. CV -05-183 

AFFIDAVIT OF 
LANE V. ERICKSON IN SUPPORT 

OF 
DEFENDANTS' PRE-TRIAL BRIEF 

a/kJa 
MOTION FOR SUMMARY 

JUDGMENT 

LANE V. ERICKSON, after first being duly sworn on oath, deposes and states as 

follo\vs: 

1. Affiant is the attorney for Defendants GORDON A. JONES. an individual: 

GORDON A. JONES, Personal Representative of the ESTATE OF LINDA G. JONES. 

deceased, (hereafter collectively referred to herein as "Jones"). 
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I Attached hereto as Exhibit "1" is a true and correct copy of a Quit-Claim Deed 

dated July 15. 2005. and recorded on July 29. 2005. as Franklin County Recorder's Instrument 

No. 230638. wherein J&J Livestock LLC. as grantor. transfers to Gordon A. Jones and Linda G. 

Jones. husband and vyiie. the real propeliy described therein \vhich in this litigation has been 

identified to be the "Franklin Property:' 

3. Attached hereto as Exhibit "1" is a true and correct copy of the Court Docket 

Report for the present litigation dated January 28. 2011. \vhich shov,s and sets forth the dates any 

pleadings. orders or documents were filed and/or entered in the present litigation. 

(SEAL) 

FURTHER SAITH AFFIANT NAUGHT. 

. \-r.1i>-DATED thiS _v_ day of February. 2011. 

SUBSCRIBED AND SWORN TO before me on this --"---~ day of February. 2011. 

~.~ .. --,,-•. - ................. -"'-4 

,~ LORNA ZUNDEL 
NOTi\RY PUBLIC 
STATE OF IDAHO Residing at: 

---.~~,==~~~------.---... 
Co 111111 iss ion ex pires :.........:._-'......"-_.c:c~:....;-. ,-""_.':./c.-=----__ 
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CERTIFICATE OF SERVICE 

I hereby certif,Y that on the I (reLday of February, 2011, I caused a true, correct and 
complete copy of the foregoing document to be served by first class maiL upon the following at. 
unless a different method of service is indicated: 

Margaret Olson 
Lincoln Hobbs 
HOBBS & OLSON. LC 
525 South 300 East 
Salt Lake Citv. Utah 84111 
801 519-2999 Fa.>.: 
ATTOrne)'sfor Plaint(!f 

LANE V. ERlCKSON 
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Mail Ta Notice To: 
~rdc;1i & Linda Jones 
235 W!!S'! 1400 Nor:h, EClW!tffu~ U'!' 84f)j {] 

Fa}(: 

Qurr-CLAThl DEED 

Aug 11 200B 06;54pm P010/D11 

, at the requEst v; 

M-O'BBS ~ &\..-SDt-J 

J&J ~'ESTOCK L.LC., Granter af Davis Ctf.mty, State orUtih, hereby QuTI CLAll.i.S to 
GORDON A. JO~"ES snd LThiDA G. JONXS, hllsba.T)d rIDd wife, for the sti.rnofIE"I' DOLL.ARS Ah!"D 
OT.t":ER GDOD A"N"D Y.1l.LUA.BL.E CON~!DER.A·_TIONr ttl;; following aescribed !race OflE4,d in Frn:nklin 
County, State of1r'.3hc: 

COMMENClNG AT A POINT 53--3/4 RODS NOitT..-t OF 'LriE SOUTHEAST CORNER OF lrlE 
SOulS-WEST QU.A..R.L.=,R OF ~~CTION 3.5, TO\VNSHIP 14 SOtJTH, R..A.NGE 38 E.AST OF THE 
BOISE ]"fERIDLA.N, FRA~1CLIN COUNTY, IDAHO, ,"'-~D RUNNING T'fENCB WEST 240 
RODS, T.:..fENC8 NORTii Ss-3f4 ROD8., TP":::NCE E:\ST 240 R.ODS~ THENCE SOUTH 53-3/4 
RODS TO u:-T3 PU£E OF BEGL~NING. 

EXCEPTING AND RESERVING A RIGHT-OF-WAY FOR ANY A,.."''I) ALL IR..lUGATION DITCHES AND 
CANALS, AN'"D PUBLIC ROADS NOW EXlSTING OR [N u"SE UPON k"iD ACROSS SAID PREMISES, 
AND EXCE:?iiNG ANTI RESERv1NG THEREFROM A STR1P OF L~hlD :3 ROns WIDE ALONG r.r{2 
EAST SIDE OF THE .A..90VE-DESCRIBED LAI~D. 

ALSO, Tn'"3 SOUr..-i HALF Df T~"'E SOUTHWEST QUA..R.TE.~ THE NORTHEAST QUARTER OF THE 
SOLJT'"aVv"EST QU A_'Z"GR, AND TIlE SOL'T.R"'i'I'EST QUAiU n.R OF TEE S01JTIf.EAST QUARTER Of 
SBCTION 34, TO WNSHIP ! 4 SOUTE, ltA.NGE 3g EASi OF THE BOISE MER..TDrAN, FR..,I,._~!N 
COufliTY, ID.A3C, . 

TOG2T:>{ER WrrB 36 SHARES OF ldB c.AJ"ITJ..L STeCK OF T'iVIN L".KES CiL"hJAL COMPA);,'Y. 

T.?J. 5ZRlAI. NO: 
A..DDP£SS: 

By: LI~"DA G. JONts, ¥...2nager 
STATE OF UTAH 

.- ss: 
cauAn OF .DAVIS 

,On the ~ cay of .J" J. L-, , 2005. persanally app::a..--eu b=fu~ me GORDON A .• 
JON"ES and. I...I!"i"DA G. JO:N'ES as managers c$ J&J LTV l:.STOCK, L.L,C., who duly acknowledged they are 
the signers of the faregoing D;;d. 

~.,·O~.:.~"f ,t'::';S~,!,c ~ . 
DA\I:" L"'i-'AFi'"EFl f 
:! f~'1 -;-~t."'Q~~"" WAY j' 

~CUtl"itR..!L, ~i" S-lC10 
l.!Y c!::::Mt.1!S£:fC~1 ~?lRE~ ,\ 

}..\:.'r t;!,.l"C05 
S rArE ':::F LJT~H 

~I 



~daho Repository - Case N 'esult Page 

Case Number Resuit Page 

Franklin 

Cases Found. 

Allen F. Grazer VS. Gordon A. Jones, etat. 
~ CV-200S-

1\.-ese0000183 District Filed: OS/12!2005SubType Other Claims Judge David C. Nye 

Defen::ian::s:J & J Livestock, LLC Jones, Gordon A. Jones, Jason Jones, Unda G. 
Plain:iff,,:Grazer, Allen F. 

?ending Date/Time Judge 
hearings, Type of Hearing 

03;'29/2011 
David C N\le 

9:00 AM J 
Court Trial 

9:00 AIv1 
05/<7!2011 

David C. Nye Court Trial 

09/20/2011 
David C. Nye Court Trial 

9:00 AM 

Register Date 
of 
a:::i:lons 

05/12/2005 r-,Jew Case Filed - Other Claims 

Filing A 1 - Civil Complaint, More Than $1000 No Prior 
05/12/2005 ApDearance Paid by: Hobbs & Olson, LC Receipt number: 

0001351 Dated: 5/12!2005 Amount $77.00 (Check) 

05/12!2005 Pleintiff: Grazer. Allen F. Appearance Margaret H. Olson 

05/12/2005 Lis Pendens 

06/15!2005 Application for Prejudgment Writ aT Attachment 

06/15/2005 Notice of Hearing 

O~ '1 - f200t:; Memorandum in Support of Application for Prejudgment Writ 
0,:" - of Attachment 

05/23!2005AcceDiance of Service 

O~:~~ '200- Affidavit of Allen F. Grazer in Support of Prejudgment Writ of 
Ou:_.)1 D Attachment 

05/30/2005 Summons issued: Gordon A Jones! Shawn Potter Esquire 

Hearing Scheduled (Hearing Scheduled 07/2S!2005 01 :30 
07/01/2005 PM) Plaintiffs Application for Prejudgment Writ of 

Attachment 

Filing: 11A - Civil Answer Or Appear. More Than £1000 No 
07/0S'?0"- Prior Appearance Paid by: J & J Livestock, LLC (defendant) 

, 1- uo ReceiDt number: 0001986 Dated: 7/S/2005 Amount: £52.00 
(Check) 

07/08/2005 Summons -Gordon Jones 

07 '~? '200'::; Memorandum in Opposition to PlaintifFs Motion for Injunctive 
,ILL! ~ Relief and Prejudgment Writ of Attachment 

Hearing result for Hearing Scheduled held on 07!2S/2005 
07/27!2005 01 :30 PM Hearing Vacated Plaintiffs Application for 

Prejudgment Writ of Attachment 

07/2S/2005 Stipulation for Prejudgment Writ of Attachment and 
Injunction 

Filing: S1 - Filing Foreign Judgment Judgment Creditor Paid 
08/01:2005 by Olson, Margaret H. (attomeyfor Grazer, Allen F.) Receipt 

number 0002259 Dated: S/1/2005 Amount £7.00 (Check) 

08/01/2005 Notice Of Filing Foreign Judgment 

OS/OI !2005 Affidavit of Margaret H. Olson re: Foreign Judgment 

08/22/2005 Prejudgment Writ of Attachment and Injunction 

OS/22/2005 Case Status Changed: closed 

11/21/2005 Notice of Change of Address 

11/21/2005 Case Status Changed: reopened 

11/21!2005 Motion to Amend Complaint 

L~_. 11 _____ .. ; ;l~~,, __ ,,~J-~_~~;+~~.J~nn=~T,,~J...~~~ ,-1" 

r"'.~'9' ~ r! ~ 
b.~ Ii ~v+~ .. ,~ 
bAi~d ~ ~ 

Page 1 of 4 
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l1l21/2005 Memorandum in Support of Motion to Amend Complaint 

11/22/2005 Order to Amend Complaint 

05/30/2006 Notice of V'irthdrawal of Counsel-Shawn Potter for Jones 

07/19/2006 Notice of Removal of Civil Action by Trustee 

07/19/2006 Case Status Changed closed pending clerk action 

01108/2007 Notice of Removal of Civil Action by Trustee-Jubber 

01/08/2007 Order Remanding Adversary Proceeding-Certified Copy 

12!28/2007 Request for Scheduling and Management Conference-Olson 

01/02/2008 Notice of VVithdrawal of Counsel 

02/04/2008 Defendant Jones, Gordon A. Appearance Lane V Erickson 

02/04/2008 Defendant Jones, Linda G. Appearance Lane V. Erickson 

02104/2008 ?efendanr J & J Livestock, LLC Apoearance Lane V. 
:::nckson 

02/04/2008 Notice Of .Appearance - Lane Erickson 

02/12/2008 Hearing Scheduled (Status 03/13/2008 03:00 PM) 

c"'r -, '2008 Hearing result for Status held on 03/13/2008 03:00 PM 
,,) 1,,)1 • Hearing Held 

0"" ,...,; 12008 Hearing Scheduled (Bench Trial 11/05/2008 09:00 AM) 
,,)/ L I,· aftemoon of 6th if needed 

0
..., '21 '2008 Hearing Scheduled (Bench Trial Pretrial 10/09/2008 01 :30 
,,)/./ PM) 

05/16/2008 Plaintiffs Disclosure of Witness-Hobbs 

08/0-'200"" Hearing result for Bench Trial Pretrial held on 10/09/2008 
bl . 0 01 :30 PM: Continued 

08/06/2008 ~~~ring Scheduled (Bench Trial Pretrial 10/23/200801 :30 

08/06/2008 AMENDED Notice of Hearing 

08" 8'?00"" Hearing Scheduled (Motion to VVithdraw 09/11/2008 0145 
I I /- to PM) Motion to VVithdraw Attorney-Lane Erickson 

08/21/2008 Motion to Withdraw as Attorney of Record-Erickson 

08/21 12008 ~otice of :-learing for Motion to VVithdraw as Attorney of 
Kecord-Erlckson 

09/1 012008 ~Vithdrawal of Motion to VVithdraw as Attorney of Record-
::rlckson 

10/01/2008 Change Assigned Judge (batch process) 

10/07/2008 Administrative Order of Reference 

10/07/2008 Hearing Scheduled (Bench Trial 11/0S/2008 09:00 AM) 

10/10/2008 Change Assigned Judge 

10/10/2008 Administrative Order of Reference 

10/15/2008 Defendant: Jones, Linda G. Appearance Kent Lee Hawkins 

10/15/2008 Substitution Of Counsel-Hawkins 

10/24/2008 Order of Reference 

11/04/2008 Change Assigned Judge 

05/13/2009 Defendant Gordon A. Jones' Motion to Dismiss-Erickson 

05/13/2009 ,Affidavit of Lane V. Erickson ~n Support of Defendant Gordon 
A. Jones' Motion to Dismiss-erickson 

05/13/2009 Defendant Gordon .A. Jones' Motion to Dismiss-Erickson 

05/13/2009 Affidavit ?f Lane V. Erickson ~1SUPpOrt of Defendant Gordon 
.A. Jones Motion TO Dismiss-erickson 

06/10/2009 Memorandum in Opposition to Gordon .A. Jones' Motion to 
Dismiss-Hobbs 

06/19/2009 Defend~nt Gordon .A. J~nes' Reply to Me:norandum in 
Opposliion and Motion TOr SancTionS-EriCKSOn 

06/19/2009 Supplemental Affidavit of Lane V. Erickson-Erickson 

06/23/2009 Hearing Scheduled (Motion 07/31/2009 02:00 PM) 

06/25/2009 Notice of Hearing-Erickson 

Defendant Linda G. Jones' Joinder in Motion to Dismiss-

.~- --I- ___ ,~ ___ 'L..2'n~~+_ r1~ 
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07/02/2009 Gallafent 

07/22/2009 Memorandum in O,pp?~ition to Linda G_ Jones' Joinder in 
Motion to D!Sm!SS-HOODS 

Q7 '721?0"O Plaintiffs Memorandum in Opposition to Defendant Gordon 
,1_ - v~ A, Jones' Motion for Sanctions-Hobbs 

Court Minutes Hearing type: Motion to Dismiss Hearing date 
7/31/2009 Time 2:13 pm Courtroom Cou;-t reporter 

07/3'1/2009 Stephanie Morse Minutes Cleric: Linda HAMPTON Tape 
Number,' Plaintiff: Lincoln Hobbs Mr, Jones: Lane erickson 
Mrs_ Jones: Dave Gallatant 

Hearing result for Motion held on 07/31/200902:00 PM 
0-'- '~'I?ono District Court Hearing Held Court Reporter: Stephanie MorSe 

I I.::J I - u~ Number of Transcript Pages for this hearing estimated: less 
than 100 pages 

07/31/2009 AMENDED Complaint 

07/31/2009 Defe~dant Jones, Linda G, Appearance DaVe Robert 
GaliaTem 

08!21/2009 Minute entry And Order 

11/04/2009 Motion to File Second Amended Complaint-Hobbs 

_ 1 ;r\~ I?OOO Memorandum in Support of Motion to File Second Amended 
I , '-~ - ~ Complaint-Hobbs 

1 : /13/2009 Hearing Scheduled (I'/lotion 11/24/2009 0930 AM) 

,1/30/2009 Notice of Hearing 

12/07/2009 StiDulation for Filing Second Amended Complaint-Hobbs 

12/07/2009 Sec::md Amended Complaint-Hobbs 

02125/2010 Affidavit of Servic&-Jason Jones 

02/25/2010 Defendant: Jones, Jason Appearance Jared A Steadman 

Fiiing: 11 - Initial Appearance by persons other than the 
piaintiff or petitioner Paid by: Steadman, Jared ,A. (attomey 

02/25/2010 for Jones, Jason) Receipt number 0000582 Dated: 
2/25/2010 Amount: £58.00 (Check) ror: Jones, Jason 
(defendant) 

02/25/2010 Notice of Special Appearanc&-Steadman 

02125/2010 Defendant Jason Jones' Motion to Dismiss-Steadman 

02/26/2010 Affidavit of Jason Jones-Steadman 

02/25/2010 Affidavit aT Barbara Jones-Steadman 

02/25/2010 Brief in Support of Motion to Dismiss-Steadman 

03/04/201 0 ~~~ring Scheduled (Motion to Dismiss 03/24/2010 10:30 

03/08!2010 Hearing result for Motion ,to Dismiss held on" 03/24/201 0 
10:30 AM: Continued Motion to DismiSS DeTendant 

'''/O~ '2n1 0 Hearing Scheduled (Motion to Dismiss 04/30/2010 1030 
Uj Cn U AM) 

03/09/20: 0 Notice of Hearing on Defendant Jason Jones' MOlion to 
Dlsmlss-Gallafem 

03/23/2010 Summons Issued 

Memorandum in Response to Motio nto Dismiss and Brief in 
04/19/2010 Support aT Motion to Dismiss (Of Defendant Jason Jones)-

Hobbs 

04/28/2010 Notice Regarding April 30, 2010 Hearing-Hobbs 

04/28/2010 Affidavit of Service 

04'''0'2010 Hearing result for Motion to Dismiss held on 04/30/2010 
!j I 10:30 AM: Hearing Heid 

05/03/2010 Second Notice of Special Appearanc&-Steadman 

05/03/2010 Defendant Jason Jones' Renewed Motion to Dismiss-
Steadman 

06/11/2010 Decision on Motion to Dismiss 

06/28/2010 Order for Submission aT Information for Scheduling Order 

071211201 0 Jo,nt S,",emec1 su~~~>ma~o~c :oc Sonedu"cg 
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Order-Hobbs 

07/29/2010 Motion for LeaVe to File Third Amended Complaint-Hobbs 

0- '29')"10 Memorandum in Support of Motion for LeaVe to File Third 
(I I_v 1\ ' d '"' '" H ., , ..... menoe L-omp:alnl- ODDS 

08/20/2010 Hearing Scheduled (Court Trial 02/08/2011 09:00 AM) 

08/20/2010 Hearing Scheduled (Court Trial 05/17/2011 09:00 AM) 

08/20/2010 Hearing Scheduled (Court Trial 09/20/2011 09:00 AM) 

08/20/2010 oSCheduling Order, Notice of Trial Setting, and Initial Pretiial 
roer 

08/25/2010 Hearing Scheduled (h/lotion 09/02/2010 10:30 AM) 

08/25/2010 NotiCe of Hearing 

"9/n' ')n' 0 Defendant Linda G. Jones' Joinder in Objection to tJiotior; TO 
U L II_u I Dismiss-Steadman 

Court Minutes Hearing tyPe Motion Hearing date: 9/2/2010 
Time: 1042 am Courtroom: Court reporter: Stephanie Morse 

09/02/2010 Minutes Clerk: Linda HAMPTON Tape Number: Lincolr; 
Hobbs - telephone Layne Erickson - telephone Jared 
Steadman 

Hearing result for Motion held on 09/0212010 10:30 AM 
0~F"2'2("1 0 District Court Hearing Held Court Reporter: Dorothy Snarr 

::; U I -' Number of Transcript Pages for this hearing estimated: less 
than 1 00 pages 

Motion to SubstitUTe Gordon A. Jones, Personal 
09/20/2010 Representative of the Estate of Linda G. Jones, Deceased­

Hobbs 

Memorandum in Support of Motion to Substitute Gordon A 
09/20/2010 Jones, Personal Representative of the Estate of Linda G. 

Jones, deCeased-Hobbs 

"0'r')010 Hearing Scheduled (Motion 11/24/201010:00 AM) In 
I I JI_ Bannock County 

1 : 108/2010 NotiCe of Telephonic Hearing 

l' '1- '2"'n Called Linc::Jln Hobbs' office to chanae Judae Nve's number 
I II JI U I U to Franklin County. ~ ~-

Cou~ Minutes Hearing type: flliotion Hearing date: 
11 '24 ')1'10 11/24/2010 Time: 10:08 am Courtroom: Court reporter: 

I I_w Minutes Clerk: Linda HAMPTON Tape Number: Lincoln 
Hobbs Lane Erickson 

12113/2010 Affidavit of Service 

12/13/2018 Affidavit of Service 

1212212010 Notice Of Appearance - Lane Erickson 

01/10/2011 Notice of Telephonic Status Conference 

01/1112011 Hearing Scheduled (Scheduling Conference 01/13/2011 
09:00 AM) 

01/13/2011 Continued (Court Trial 03/29/2011 09:00 AM) 

Hearing result for Scheduling Conference held on 
01/13/2011 01/13/2011 09:00 AM: Hearing Held - telephonically not 

recorded 

01/13/2011 Minute Entry And Order 

01121/2011 NotiCe of ServiCe of Defendants' First Set of Discovery to 
Plaintiff-Erickson 

01/21/2011 Answer to Plaintiffs Second Amended Complaint-Erickson 

01124/2011 Answer to Plaintiffs Second Amended Complaint-Erickson 

01/24/2011 Notice of ServiCe of Defendants' First Set of Discovery to 
Plaintiff-Erickson 

Connection: Secure 

n _ ___ 1..:..._ ..J_ 
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