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Dave R. Gallafent F f L E D
Kent L. Hawkins

Jared A. Steadman PR
MERRILL & MERRILL, CHARTERED PAARE L CC Nty
109 North Arthur - 5th Floor \/J/L,L/ e CLERk
Al
]

P.0. Box 991 S——h
Pocatello, ID 83204-0991 '
(208) 232-2286

(208) 232-2499 Telefax

Idaho State Bar #1745, #3791and #7804

BEPyTY

Attrorneys for Defendant Linda G. Jones
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF FRANKLIN

ALLEN F. GRAZER, an individual, )
)
Plaintiff, ) Case No. CV-2005-183
)
Vs, )
) AFFIDAVIT OF JASON JONES
GORDON A. JONES, an individual; )
LINDA G. JONES, an individual; JASON )
JONES, an individual; J&J )
LIVESTOCK, LLC, a Utah Limited )
Liability Company; and John Does 1-10, )
)
Defendants. )
)
STATE OF IDAHO | )
'Ss.
COUNTY OF FRANKLIN )

I, Jason Jones, being first duly sworn, depose and state the following facts are all true fo the
best of my knowledge and belief:
1. I am a defendant in the matter captioned above with the case number CV-2005-183,
in the County of Franklin, State of Idaho.
2. My wife was served at my behalf with a summons and complaint along with various

attachments on February 10, 2010 at my home at 3369 North Westside Highway,

Affidavit of Jason Jones

7433: Jason.Jones. Affidavit uab

Page 1
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1 208-852-3774 Preston Family Medicine TO: 23

RRILL & MERRILL FAR H0. 208

FFB-18-2010 FRI 01:41

Clifton, Idaho 83228

3. This residence, in Franklin County, Idaho, is the same residence I have maintained
since well before I was added as a defendant in this matter on July 31, 2009,

4, Aside from an aftompt to serve me at my in-laws’ home the day before service
actusly took place, | am unaware of any attempts made for service on me or o my
wife on my behalf,

5. Purther your affiant saith naught.

DATED this 29 day of Febrary, 2010.

TN /.lgson Tones

CER'I'IFICATE OF SERVICE
I, Jared A, Steadman, the undersigned, one of the anorneys for the Defendant, Jason Jones,
in the sbove-referenced matter, do hereby certify that a true, full and correct capy of the foregoing |
Affidavit of Jason Jones wes this _2¥ihday of February, 2010, served upon the following in the

manner indicated below:

Lioeoln W. Hobbs I U.S. Mail
Margaret H. Olson ‘ , - [ ]Hand Delivery
HOBBS & OLSON, L.C. [ ] Ovemnight Delivery
466 B, 500 §., Sto #300 (] Telafax
Salt Lake City, Utah 84111 ‘ c
Lane V. Erickson . ;ﬁ 115, Mail
Racine, Qlson, Nye, Budge & Bailey, ChId. - ] Band Delivary
P.O.Box 1391 [ ] Ovemight Delfvery
Pocatallo, D 83204-1391 [ ] Telefax
///L bé /‘7/”/ e /4/2 ”,Lwy‘f

JamtgA Steadman

Affdavit of Jayew Josee

7433: Jnson.Joncs.ATdavit _ _' Page 2
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Acknowledgment by Individual

Stateof - Cou

0 ”-yFrzuql( [N

On th“&/{——day of m&L/—JO J_D, before me, CO l Lw) F ! (—%
Name of Notary Public

the unde ed Notary Public, personally appeared

150N 6]01’363 o

() Proved to me an the cath of ‘ B

Name of SigndH(s)

O Personally known to me /
76Proved to me an the basis of satisfactory evidence L‘ 2 Df - Q(/g Z;{ Vi 5 l 4& J 2 &ﬂ Jb /C;O[ ’
(Description of ID)

to be the person(s) whose name({s) is/are subscribed to the within Instrument, and acknowledged that he/she/they executed it

WITNESS my hand and official seal.

Colloer

(Signature of Notary Pubhc)

My commission expires Dé) //0/90 ”

Notary Seal

Optional
Though the information in this section is not required by law, it may prevent fraudulent removal and reattachment of this form to
unother document and could prove valuable to persons relying on the document,

Ristht Tl Bt
at Signsr

Tog of thumb here

Description of Attached Document

TypeorTitI-eofDocumem Q‘H'th&y &W_g Tﬁqm
el 4 Meraill - AR davt o Jason Jones

Document Date Number of Pages

| 2/o4/2010

Signer{s) Cther Than Named Above

| Sar@ A &Jr&z{.clmcm.

m— ]

BksLs 7 1D FOO01-00000DSG5350-01
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Dave R. Gallafent

Kent L. Hawkins

Jared A. Steadman

MERRILL & MERRILL, CHARTERED
109 North Arthur - 5th Floor

P.O. Box 991

Pocatello, ID 83204-0991

(208) 232-2286

(208) 232-2499 Telefax ,
Idaho State Bar #1745, #3791 and #7804

Attorneys for Defendant Linda G. Jones

|OFEB26 P 1120

[

- ol Ery
A S A

Tranplin

ToBEryT

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF FRANKLIN

ALLEN F. GRAZER, an individual,
Plaintiff,
vs.

GORDON A. JONES, an individual;
LINDA G. JONES, an individual; JASON
JONES, an individual; J&]J

LIVESTOCK, LLC, a Utah Limited
Liability Company; and John Does 1-10,

Defendants.

STATE OF IDAHO
SS.
COUNTY OF FRANKLIN

Case No. CV-2005-183

AFFIDAVIT OF BARBARA JONES

7

I, Barbara Jones, being first duly sworn, depose and state the following facts are all true to

the best of my knowledge and belief:

1. [ am the wife of Jason Jones, a Defendant in the matter captioned above with the case

number CV-2005-183, in the County of Franklin, State of Idaho.

2. [ was served with a summons and complaint along with various attachments on

February 10, 2010 at my home at 3369 North Westside Highway, Clifton, Idaho

Affidavit of Barbara Jones

7453 Barbara.Jones. Affidavit qaq

Page 1
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This residence, in Franklin County, Idaho, is the same rasidence I have inaintained
since well before he was added as a defendant in this matier on July 31; 2009,
Aside from an atlempt to serve me at my in-laws’ home the day before service
actually took place, I am unaware of any attempts made for service on Jasan or me
on hjs behalf,

Attached hereto as Exhibit A is a true and carrect copy of the summens, with which
1 was served on February 10, 2005. |

Fuither your affiant saith naught,

DATED this Q"[ day of February, 2010.

I, Jared

CERTIFICATE OF SERVICE

A, Steadman, the indersigned, onc of the attornoys for the Defendant, Jason Jongs,

in the above-referenced matter, do herehy certify that a true, full and correct copy of the foregoing
Affidavit of Barbara Jones was this Zgjiay of February, 2010, served upon the following in the

manner indicated below:
Lincaln W. Hobhs - ] U.S, Mail

) Margaret H. Olson ‘ [ 1Hand Deltvery
HOBBS & OLSON, L.C. [ ) Overnight Delivery
466 E. 500 S., Ste 4300 [] Telefax
Selt Lake City, Utah 84111
Lane V. Erickson ' U8, Mail
Racine, Qlson, Nye, Budge & Bailey, Chtd, _ [_] Hand Delivery
P.0. Box 1391 - [] Ovemight Delivary
Pocatelle, ID 83704-1391 . [ ] Telefax

/«, /%~ //” / ia)/l

IamdA Steadman
e

Affidavit of Barbara Jones
7433: Rerbar Jopes. Affidavit . . Pagel
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WLELLS

FARGO

Acknowledgment by Individual

State of . County of
_ Tdeho | Frankin
On this a":j day of,,?@brl/.w ,20 IO . before me, C{I)’ [@Afﬂ —F’%

Name of Notary Public

the undersigned Notary Public, personally appeared

Barbhara _Jones

Narme of Signeris)

O Proved to me on the oath of

? Personally known to me
)

Proved to me on the basis of satisfactory evidence P
{Descriptian of )

to be the personts) whose name(s) is/are subscribed to the within instrument, and acknowledged that he/she/they executed it.

WITNESS my hand and official seal.

»

Lobltgn SR

(Signawn; of Notsry Public)

My commission expires Dé /l O/}() l l

Notary Seal

Optional
Though the information in this section is not required by law, it may prevent fraudulent removai and reattachiment of this form to
another document and could prove valuable to persons relying on the document.

Description of Attached Document

Type or Title of Document ﬂb-}ff’()('ﬁ_p,? (‘__S "'6’377’7'\
ere 1V € Merridl dCld/A\M”r:?Bafbﬂmﬂgﬂfs

Document Date Number of Pages

=Y EYSTIS [ =

Signer(s) Other Than Named Above

CS-{,W'(’C* ﬂ S-}(’ﬁ@imgm

| |1
tierisesieioil |

- FOO1-00000DSG5350-01

" Toplof thimb bere

4y



RECEVED

RANKLIN COUNTY SHERIFF'S OFFICE
PRESTON, DAHO
paTE: L7 AN .
TIME:___ {208 W Sarver
Titie  Progess Server

LINCOLN W. HOBBS (ID BAR # 07325) Date__ .. TIWE S
MARGARET H. OLSON (ID BAR #04680) . ==
Of Counsel
HOBBS & OLSON, L.C.
Attorneys for Plaintiff Allen F. Grazer
466 East 500 South, Suite 300

Salt Lake City, Utah 84111
Telephone: (801) 519-2555
Facsimile: (801) 519-2999

IN THE SIXTH JUDICIAL DISTRICT COURT
IN AND FOR FRANKLIN COUNTY, STATE OF IDAHO

NF. G individ '

ALLEN F. GRAZER, an individual, SUMMONS
Plaintiff, (20 Day)

Jason Jones

V.

GORDON A. JONES, an individual; LINDA
G. JONES, an individual; JASON JONES, an
individual; J7J LIVESTOCK, LLC, a Utah

Limited Liability Company; and John Does 1- _ Civil No. CV-2005-183

10,
Judge David C. Nye

" Defendants.

TO: DEFENDANT JASON JONES
3369 North Westside Highway
Clifton, ID 83228-5074

YOU ARE HEREBY SUMMONED and required to answer the attached Second
Amended Complaint that has been filed with the above Cowrt. Within twenty (20) days after
service of this Summons, you must file your written answer with the clerk of the court at the
following address: Clerk of the Court, Sixth Judicial District Court, 39 West Oneida, Preston,
1D 83263, and you must mail or deliver a copy to Plaintiff’s attorneys at the address listed above.
If you fail to do so, judgment by default may be taken against you for the relief demanded in the
Second Amended Complaint. |
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"~ DATED this -/é day of January, 2010.

HOBBS & OLSON, L.C.

LN W. HOBBS
GARET H. OLSON
Attorneys for Plaintiff Allen F. Grazer
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Dave R. Gallafent

Kent L. Hawkins

Jared A. Steadman

MERRILL & MERRILL, CHARTERED
109 North Arthur - 5th Floor

P.O. Box 991

Pocatello, ID 83204-0991

(208) 232-2286

(208) 232-2499 Telefax

Idaho State Bar #1743, #3791 and #7804

Attorneys for Defendant Linda G. Jones

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF FRANKLIN

ALLEN F. GRAZER, an individual, )
)
Plaintiff, ) Case No. CV-2005-183
)
VS. ) _
) BRIEF IN SUPPORT OF MOTION TO
GORDON A. JONES, an individual; ) DISMISS
LINDA G. JONES, an individual; JASON )
JONES, an individual; J&J LIVESTOCK, )
LLC, a Utah Limited Liability Company; )
and John Does 1-10, )
)
Defendants. )
INTRODUCTION

Defendant Jason Jones moves this Court to dismiss the action filed by Plaintiff on the

grounds that Plaintiff failed to effect proper service of process within the six month period prescribed

in Rule 4(a)(2), Idaho Rules of Civil Procedure. Defendant files this brief in support of that motion

and asks the court to dismiss Plaintiff’s claim against Defendant Jason Jones without prejudice.

were due and owing for services rendered as a general contractor in the construction of a residence

FACTS

Defendant Gordon A. Jones sued Plaintiff in Utah state court to recover monies he claimed

for Plaintiff. The case proceeded under the designation of Davis County District Court Case No.

Brief in Support of Motion to Dismiss
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020700570CN. Plaintiff then filed a counterclaim against Gordon Jones for breach of contract. The
result of the litigation was a sizable award granted to Plaintiff Allen Grazer. In the course of
Plaintiff’s collection of this judgment, he has filed the present lawsuit alleging among other things
fraudulent transfers on the part of Defendants. |

The initial complaint was filed with this court on May 12, 2005. After some amount of
litigation and years of inactivity in the matter, Plaintiff filed an amended complaint. In the amended
complaint, this Defendant, Jason Jones, was first listed. That complaint was filed on July 31, 2009.
Several months later, on December 7, 2009, the second amended complaint was filed in this matter.
This complaint more completely set out the allegations against this Defendant. Service in this matter
was finally effected on February 10, 2010. The summons in this matter was not even issued until

January 28, 2010,
LAW
The applicable statutory law in this case, as above mentioned, is the time limit for service
upon a Defendant as prescribed by I.R.C.P. Rule 4(a)(2). That rule provides:

(2) Time Limit for Service. If a service of the summons and complaint is not made
upon a defendant within six (6) months after the filing of the complaint and the party
on whose behalf such service was required cannot show good cause why such service
was not made within that period, the action shall be dismissed as to that defendant
without prejudice upon the court's own initiative with 14 days notice to such party
or upon motion.'

According to Rule 4(a)(2), the Plaintiff bears the burden of showing good cause why service
was not made within six months of the filing of the Complaint. The Idaho Supreme Court articulated
the plaintiff’s burden as follows:

Rule 4(a)(2) required the court to dismiss the action unless the [plaintiffs]
demonstrated good cause for failure to timely serve the respondents. The relevant
period of time on which to focus is the six months following the filing of the
amended complaint-March 18 through September 18, 1994. By its terms, Rule
4(a)(2) imposes the burden of demonstrating good cause on the party who failed to
effect timely service-in this case, the [plaintiffs].?

The Court should, therefore, focus on what Plaintiff or his counsel did in the six month
period after filing his Complaint to timely serve Defendant Jason Jones. According to the Court file,

Plaintiff filed his Amended Complaint, the first Complaint in which Jason Jones was named, on July

"LR.C.P. Rule 4(2)(2).
2 Sammis v. Magnetek, Inc., 130-Idaho 342,346 941 P.2d 314, 318 (1997).

Brief in Support of Motion to Dismiss
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31, 2009. Thus, the six month service period ended on January 31, 2010. According to the
Affidavits of Jason Jones and Barbara Jones already filed with the court, the first time they were
contacted by a process server in this matter was February 9, 2010.°

Additionally, as the court will note, the summons that was served on Defendant Jason Jones
was not proper. It was not issued by the court as mandated by Idaho R. Civ. P. 4(b). That rule says
quite clearly that “the summons shall be signed by the clerk.” * This summons was not properly
issued and was not signed by the clerk. Indeed, a quick look at the repository shows that there has
never been a summons issued for Jason Jones. That being the case, Defendants would argue that
Jason Jones has still not been properly served.

The faulty summons was not even issued until three days prior to the expiration of the service
period.” And Defendant is unaware of any attempts at service prior to the expiration of that period.
Defendant suggests that where no attempt at service was made prior to the expiration of the service
period, this lack of effort cannot constitute good cause as to why service was not made within the
six month period following the filing of the Complaint. The Idaho Court of Appeals held that
disputes over the reasonableness of such efforts are “to be determined upon the proof offered and
the diligence shown by the plaintiff in making such service, and must be decided by the court upon
the facts as they are presented.”” The Hincks case further stated the following factors are irrelevant
to a good cause analysis: the pro se status of plaintiff, that the action will be time barred if dismissal
is granted, lack of prejudice to the defendant from untimely service, prior notice of the claim to the
defendant and the timing of the defendant’s motion to dismiss. ® Although the assessment of
“reasonable efforts” is a factual one, the Idaho Supreme Court has articulated that, “[c]ourts will look
to ‘factors outside a plaintiff's control, such as sudden illness, natural catastrophe or evasion of

service of process’ to determine whether Plaintiff satisfied the ‘good cause’ requirement.””

*Jason Jones Aff.; Linda Jones Aff.

‘Barbara Jones AfT., Exhibit A.

*ldaho R. Civ. P. 4(b) ‘

6See Jason Jones ATff., Exhibit A.

7 Hincks v. Neilson, 137 1daho 610, 612 51 P.3d 424 426 (Ct.App. 2002).
®1d ‘

® Martin v. Hoblit 133 1daho 372, 377 98;/ P.2d 284, 289(1999). .

Brief in Support of Motion to Dismiss
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Plaintiff made allegations of Defendant Jones’ whereabouts in his Complaint. The allegation
is that “Jason Jones is a resident of Franklin County, Idaho, lives on fhe Franklin County Prbperty
owned by Jones, and farms and/or raises cattle thereon.”'® It is, therefore, quite clear that Plaintiff
knew of Defendant Jason Jones® whereabouts well before the expiration of time for service. Indeed,
the allegations were correct as to his whereabouts. Both Jason Jones and his wife Barbara resided
on that property during that time period."" As above set out, those Complaints were filed on July 31,
2009, and December 7, 2009. Where the six months did not lapse until January 31, 2010, Plaintiff
had plenty of time to effect service on Jason Jones, but did not. Indeed, there was nothing preventing
Plaintiff from accomplishing service from the moment the Complaint was filed against Jason Jones
on July 31, 2009. Yet as far as Defendants can tell, the summons was not issued until January 28,
2010, just three days before the expiration of the six months." Plaintiff did not even file a motion
to have the deadlines extended. |

Clearly, Plaintiff could have taken additional steps to secure service within the period
prescribed by law. As far as Defendant can tell, he attempted nothing until after the deadline had
passed and waited until three days before the running of the service period before having a summons
issued.” It flies in the face of reason to allow Plaintiff to knowingly have six months to secure
service and then make no attempt at service at all before the period lapses without any adverse
consequences. Plaintiffs tardy service and lack of filing a motion to extend the time for service do
not show the requisite diligence anticipated by the Idaho Rules or the Idaho appellate courts in
interpreting Rule 4(a)(2).

Plaintiff’s lack of effort to effect service even overshadows the negligence of other plaintiffs,
whose cases have been dismissed for lack of timely service. InHoblit, the Plaintiff’s counsel waited
until eleven days before the service period lapsed before delivering the summons and complaint to
the sherift for personal service. When the Sheriff attempted service, the defendant could not be
found because he had left the State of Idaho and moved to Washington. In that case, the Plaintiff

had compelling reasons for delaying service that are not present in the case before this Court. In

"%See PI. First Amended Comp.  6; Pl. Second Amended Comp. § 9.
" See Jason Jones Aff; Barbara Jones Aff.

"2See Barbara Jones Aff,

3See Barbara Jones Aff. Exhibit A.

Brief in Support of Motion to Dismiss
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Hoblit, Plaintiff’s counsel was involved in settlement negotiations with Defendant’s insurer that
appeared likely to result in settlement. Thus, Plaintiff’s counsel waited until eleven days before the
service period ran before attempting pefsonal service and ultimately relying upon service by
publication. The court found those efforts did not constitute “good cause” and the Plaintiff’s
untimely service resulted in dismissal of the case.'

The Idaho Supreme Court has recently dismissed a case where even more compelling acts
by the plaintiff would justify an extension of the six month service requirement. In Campbell v.
Reagan,” the plaintiff had mailed a copy of the summons and complaint to the defendant and then,
through her attorney, corresponded with the defendant’s attorney during the six month period.
During that time, the plaintiff’s attorney granted the defendant’s attorney the professional courtesy
ofnot proceeding with the lawsuit until the defendant’s attorney completed a busy season of tfials.
The plaintiff perceived that the parties were moving forward with the lawsuit and that defendant had
no dispute with regard to service. However, the Idaho Supreme Court strictly applied Rule 4(a)(2)
to uphold the dismissal of the plaintiff’s case by stating that the plaintiff had not shown good cause
as to why service was not made within the six month period. '

Defendant’s counsel is personally aware of a case even more significantly on point that came
before District Judge Ronald E. Bush for a Motion to Dismiss in 2007. On February 7, 2007, Judge
Bush issued his Memorandum Decision and Order in the case of Clark v. Bailey, Sixth District,
Bannock County Case No. CV-2006-2034 PI. In that case, the plaintiffs filed suit to recover for
personal injuries in an automobile accident case on May 5, 2006. The plaintiffs attempted settlement
negotiations with the defendant’s insurer and thought settlement was imminent. However, when
they had not settled the case by October of 2006, they delivered a copy of the summons and
complaint to a process server. The process server received the summons and complaint on October
16, 2007, which was five months and eleven days into the six month service period. Shé attempted
service at the addresses the plaintiffs had for both the defendant and the defendant’s father, without

finding the defendant at either address. The plaintiffs moved for an extension of time for service,

' See Hoblit, 133 Idaho 372 (1999).
" Campbell v. Reagan, 144 Idaho 254, 159 P.3d 891 (2007).

%74
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and were granted an extension through January 9, 2006. The plaintiffs obtained personal service on
November 9, 2006. The defendant appeared through counsel and contested service on the grounds
that plaintiffs had not made diligent, reasonable efforts sufficient to reach the level of good: cause
required for a Rule 4(a)(2) extension. The district court agreed, and ordered a dismissal of claims
against that defendant.
Defendants would be happy to provide this Court with a copy of Judge Bush’s well-reasoned
Memorandum Decision and Order if the Court desires to see the same.
CONCLUSION
This Court should grant Defendant’s motioﬁ to dismiss for lack of service as provided for
in Idaho Rule of Civil Procedure 4(a). Plaintiff cannot show any unreasonable acts by Defendant
Jason Jones that prevented Plaintiff from obtaining service within the six month period allowed by
law. Thus, the Court should exercise the authority given it by Rule 4(a)(2) and dismiss Plaintiff’s
cause of action against Defendant Jason Jones for untimely service without good cause for delay.
DATED this &S day of February, 2010.
MERRILL & MERRILL CHARTERED
By -/ /:f/z// (”/7 b //%/ /ZW/T/

Jared A. Steadman’ 4 /
Attorneys for Defendant Jason Jones$

CERTIFICATE OF SERVICE

I, Jared A. Steadman, the undersigned, one of the attorneys for the Defendant, Linda G.
Jones, only, in the above-referenced matter, do hereby certify that a true, full and correct copy of the
foregoing Motion to Dismiss was thi&?_g;_ ay of Fébruary, 2010, served upon the following in the
manner indicated below:

Lincoln W. Hobbs MU/S Mail

Margaret H. Olson [ ] Hand Delivery
HOBBS & OLSON, L.C. [ ] Overnight Delivery
466 E. 500 S., Ste #300 ' , - [ ] Telefax

Salt Lake City, Utah 84111

Lane V. Erickson : M/S Mail

Racine, Olson, Nye, Budge & Bailey, Chtd. | Hand Delivery
P.O. Box 1391 .L] Overnight Dehvery
Pocatello, ID 83204-1391 [ ] Telefax

oy

g,/ Jared A. Steadmian
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LINCOLN W. HOBBS (ID BAR # 07325) FRANKLIN o -0
MARGARET H. OLSON (ID BAR #04680) N YL 07 CLERK
Of Counsel —_— KQ(ND

HOBBS & OLSON, L.C. Tr—— —ﬁm

Attorneys for Plaintiff Allen F. Grazer
466 East 500 South, Suite 300

Salt Lake City, Utah 84111
Telephone: (801) 519-2555
Facsimile: (801) 519-2999

IN THE SIXTH JUDICIAL DISTRICT COURT
IN'AND FOR FRANKLIN COUNTY, STATE OF IDAHO

ALLEN F. GRAZER, an individual, SUMMONS

Plaintift, (20 Day)
Jason Jones
V.

GORDON A. JONES, an individual; LINDA
(. JONES, an individual; JASON JONES, an
individual; J&J LIVESTOCK, LLC, a Utah

Limited Liability Company; and John Does 1- Civil No. CV-2005-183

10,

Judge David C. Nye
Defendants. ‘

TO: DEFENDANT JASON JONES

3369 North Westside Highway

Clifton, ID 83228-5074

YOU ARE HEREBY SUMMONED and required to answer the attached Second
Amended Complaint that has been filed with the above Court. Within twenty (20) days after
service of this Summons, you must file your written answer with the clerk of the court at the
following address: Clerk of the Court, Sixth Judicial District Court, 39 West Oneida, Preston,
1> 83263, and you must mail or deliver a copy to Plaintiff’s attorneys at the address listed above.

If you fail to do so, judgment by default may be taken against you for the relief demanded in the

Second Amended Complaint.
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LINCOLN W. HOBBS (ID BAR # 07325) £2 AHKLIN SOUNTY CLERK
MARGARET H. OLSON (ID BAR #04680) '
Of Counsel W\h@/(-{/\t S
HOBBS & OLSON, L.C. 0 DEFUTY
Attorneys for Plaintiff Allen F. Grazer
466 East 500 South, Suite 300
Salt Lake City, Utah 84111
Telephone: (801) 519-2555
Facsimile: (801) 519-2999
IN THE SIXTH JUDICIAL DISTRICT COURT
IN AND FOR FRANKLIN COUNTY, STATE OF IDAHO
ALLEN F. GRAZER, an individual, MEMORANDUM IN RESPONSE TO
Plaintiff, MOTION TO DISMISS AND BRIEF IN
SUPPORT OF MOTION TO DISMISS
V. [OF DEFENDANT JASON JONES]

GORDON A. JONES, an individual; LINDA
G. JONES, an individual; JASON JONES, an
individual; J&J LIVESTOCK, LLC, a Utah

Limited Liability Company; and John Does 1- Civil No. CV-2005-183

10,
Judge David C. Nye

Defendants.

Comes now Allen F. Grazer (“Grazer”) and submits the following Memorandum in
Response to Motion to Dismiss Brief in Support of Motion to Dismiss [of Defendant Jason

Jones].

STATEMENT OF FACTS

1. Grazer commenced this action against Defendants Gordon A. Jones, Linda G.
Jones and J & J Livestock, LLC (“J & J) on May 13, 2005 regarding execution on and
ownership issues related to certain farm property located in Franklin County, Idaho. A copy of
the Warranty Deed conveying title to Gordon A. Jones and Linda G. Jones containing the legal
description of the property (the “Franklin County Property”) is attached as Exhibit “A.”

U
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2. This action was filed following the entry of a judgment against Defendant Gordon
A Jones in favor of Grazer in a Utah case commenced by Gordon A. Jones on November 1,
2002 against Grazer seeking to collect approximately $17,000 of unpaid invoices. Grazer
counterclaimed alleging construction defects, negligence and breaches of contract and warranty.
This action is known as Gordon Jones and Richard Barney v. Allen Grazer, Second District
Court, Davis County, Farmington Department, State of Utah, Case No. 020700570 CN (“the
Utah Case”).

3. This action was commenced by Grazer against Gordon A. Jones, Linda G. Jones
and J & J seeking to execute on Grazer’s judgment in the Utah case and alleging, among other
things, fraudulent conveyances of the interest of Gordon Jones in the Franklin County Property.

4, Based on the judgment against Gordon A. Jones in the Utah case, and in
connection with the filing of this action, on May 13, 2005, a Lis Pendens was recorded with the
Franklin County Recorder against the Franklin County Property notifying all parties that this
action was pending and “affects title to specific real property or the right to possession of
specific real property as identified in the complaint in this action.” The specific real property
was identified as the Franklin County Property. A copy of the Lis Pendens is attached to the
Second Amended Complaint as Exhibit “D.”

5. On June 30, 2005, an Answer to Grazer’s complaint was filed on behalf of the
Defendants, Gordon A. Jones, Linda G. Jones and J & J after the granting of open-ended
extensions of time to Jones’ counsel by counsel for Grazer to file an answer “in the second Utah
lawsuit and the motions for injunctive relief and attachment [in the Idaho lawsuit].” Enclosing an

Answer to the Idaho lawsuit, attorney for Jones, Shawn W. Potter wrote, “We appreciate you

4685\003\ResponseJasonjones.doc
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professional courtesy and time extensions.” A copy of the letter from Shawn Potter, attorney for
Defendants is attached as Exhibit “B.”

6. On August 5, 2005, after the filing of the Idaho Fraudulent Conveyance action,
after the recording of the Lis Pendens and after the filing of the answer on behalf of Gordon
Jones and Linda Jones Jason Jones filed a Notice of Interest against the Franklin County
Property, claiming he was entitled to “receive a portion of the property...” A copy of the Notice
of Interest is attached as Exhibit “C.” |

7. On April 18, 2006, Defendant Gordon A. Jones filed bankruptcy in the United
States Bankruptcy Court for the District of Utah, staying proceedings in all pending cases in
which he was a defendant.

8. On April 19, 2007, The United States Bankruptcy Court approved a Settlement
Agreement between the United States Bankruptcy Trustee and the plaintiff pursuant to which the
Trustee abandoned any state court actions filed by Grazer against Gordon A. Jones and
specifically authorizing Grazer to proceed with any state court action against Gordon A. Jones,
including the “Idaho Fraudulent Transfer Action...and Grazer shall be deemed to have relief
from the stay to pursue any and all state court remedies against the Debtor and such property.”
A copy of the Settlement Agreement is attached to the Second Amended Complaint as Exhibit

9. On July 31, 2009, an Amended Complaint adding Jason Jones as a defendant was
filed with the Court.

10. Grazer subsequently discovered that, just prior to the trial in the Utah Court,

Gordon A. Jones and Linda G. Jones had transferred to Linda G. Jones and Jason Jones 66 shares

4685\003\ResponseJasonjones.doc
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of stock in the Twin-Lakes Canal Company benefitting the Franklin County Property on March
7,2005. Gordon A. Jones had previously denied that he owned any such water shares.

1. On November 2, 2009, Plaintiff filed a Motion to File Second Amended
Complaint to determine the rights of Jason Jones in the Franklin County Property and to add the
claim that the Water Shares had been fraudulently transferred.

12.  On December 4, 2009, a stipulation was signed pursuant to “the Plaintiff and the
Defendants, by and through their undersigned counsel, and hereby stipulate and agree that
Plaintiff may file a Second Amended Complaint in the above-entitled matter.” A copy of the
Stipulation is attached as Exhibit “D.”

13.  The Second Amended Complaint was filed on December 4, 2009.

14, Jason Jones was served with the Second Amended Complaint on January 29,
2010."

ARGUMENT
POINT I

THE IDAHO RULES OF CIVIL PROCEDURE ALLOW FOR SERVICE OF A
COMPLAINT WITHIN SIX MONTHS OF THE FILING OF THE COMPLAINT.

Under the provisions of the Idaho Rules of Civil Procedure, a complaint is to be served
within six months after the complaint has been filed.

(2) Time Limit for Service.

If a service of the summons and complaint is not made upon a defendant within six (6)

months after the filing of the complaint and the party on whose behalf such service was
required cannot show good cause why such service was not made within that period, the

" Counsel for Grazer acknowledges that the Clerk of the Court should issue the Summons. The Summons has now
been issued by the Clerk and is in the process of being served again on Jason Jones, together with the Second

Amended Complaint.

4685\003\ResponseJasonjones.doc 4
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action shall be dismissed as to that defendant without prejudice upon the court's own
initiative with 14 days notice to such party or upon motion.

As cited in the Brief of Defendant Jason Jones, the Idaho Supreme Court has noted “The
relevant period of time on which to focus is the six months following the filing of the amended
complaint. ..(Emphasis added).”” In this action, the original action filed against Gordon A.
Jones, Linda Jones and J&J was placed on hold during the pendency of the Gordon A. Jones
bankruptcy case. Plaintiff was only allowed to proceed with this case after the approval of a
settlement agreement with the United States Bankruptcy Trustee. An amended complaint was
filed with this Court on July 31, 2009. Subsequently, Plaintiff discovered new evidence
regarding the existence of water shares for the Franklin County Property and the transfer by
Gordon A. Jones of his interest therein. Accordingly, a Second Amended Complaint was
prepared, its filing stipulated to by counsel for Defendants and filed with the Court on December
4, 2009, less than six months after the filing of the Amended Complaint. When a pleading is
amended, it takes the place of the original pleading.4 The Second Amended Complaint thus
superseded the Amended Complaint. Serving the Amended Complaint after the filing of a
Second Amended Complaint would have been not only a moot action, but would have been
subject to objection by Defendant Jason Jones as not being the current complaint being
prosecuted. Plaintiff has six months from December 4, 2009, the date of the filing of the Second

Amended Complaint.

Additionally, even if this Court were to dismiss the Second Amended Complaint, the

*LR.C.P. Rule 4(a)(2).
* Sammie v. Magnetek, Inc., 130 Idaho 342, 346P.2d 314, 318 (1997).

* Frieberger v. Am. Triticale, 120 Idaho 239, 815 P.2d 437 (1991) citing W.L. Scott v. Madras Aerotech, 103 Idaho
736, 653 P.2d 791 (1982); Billings v. Sisters of Mercy of Idaho, 86 1daho 485, 389 P.2d 224 (1964); Casady v. Scott,

4685\003\ResponseJasonjones.doc 5
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dismissal would be only as to Defendant Jason Jones and without prejudice. 3 The other

defendants in the action were served long ago within any arguable time limits. Plaintiff would

be free to file a Motion to file a Third Amended Complaint or commence a new action.
POINT II

JUDICIAL ECONOMY WILL BE SERVED BY NOT DISMISSING THE
SECOND AMENDED COMPLAINT.

Grazer is bringing this action to execute against the interests of Gordon A. Jones in the
Franklin County Property and water shares, which benefit it in order to satisfy the valid judgment
obtained in his favor against Defendant Gordon A. Jones in the Utah Case. The judgment was
filed and recorded in Idaho and has attached to any and all property owned by Defendant Gordon
A. Jones in the State of Idaho. At such time as a Writ of Execution is issued to sell the Franklin
County Property and the water shares to sale, Defendant Jason Jones will be obligated to assert

any claim he has of ownership therein to avoid having his interests, if any, sold at sale.’

40 Idaho 137, 237 P. 415 (1924); Andrews v. Moore, 14 1daho 465, 94 P. 579 (1908).

* LR.C.P. Rule 4(2)(2). See footnote 2.
S The sections of the Idaho Code relating to “Enforcenient of Judgments in Civil Cases” and “Levy and Sale on

Execution” provide:

11-102. FORM OF WRIT. The writ of execution must be issued in the name of the people, sealed with the seal of
the court, and subscribed by the clerk, and be directed to the sheriff, and it must intelligently refer to the judgment,
stating the court, the county where the judgment roll is filed, and if it be for money, the amount thereof, and the
amount actually due thereon, and if made payable in a specified kind of money, or currency, the execution must also
state the kind of money or currency in which the judgment is payable, and must require the sheriff substantially as
follows:

(1) If it be against the property of the judgment debtor, it must require the sheriff to satisfy the judgment,
with interest, out of the personal property of such debtor, and if sufficient personal property cannot be found, then
out of his real property; or if the judgment be a lien upon real property, then out of the real property belonging to
him on the day when the judgment was docketed, or at any time thereafter; or if the execution be issued to a county
other than the one in which the judgment was recovered, on the day when the transcript of the docket was filed in
the office of the recorder of such county, stating such day, or any time thereafter.

(2) If it be against real or personal property in the hands of the personal representatives, heirs,
devisees, legatees, tenants, or trustees, it must require the sheriff to satisfy the judgment, with interest, out
of such property.

4685\003\ResponseJasonjones.doc 6
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Proceeding with the instant case will reduce time and expense to both Grazer and Defendant
Jason Jones. The known claims related to conveyance, transfer and ownership of the Franklin
County Property and the Water Shares are consolidated and set forth in the pending Second

Amended Complaint.

CONCLUSION

The Second Amended Complaint, filed on December 4, 2009, superseded all prior
pleadings. Pursuant to Rule 4(a) I.R.C.P., it can be served up to and through June 4, 2010.
Judicial economy will be served by proceeding with this case in that the Notice of Interest of
Jason Jones in the Franklin County Property and the water shares must be adjudicated in order
for Jason Jones to retain his claimed ownership interest should a Writ of Execution issue to sell
those items of property. Grazer respectfully requests that Jason Jones’ Motion to Dismiss be

denied.

IDAHO CODE ANN. § 11-102

And

11-301. EXECUTION OF WRIT. The sheriff must execute the writ against the property of the judgment debtor by
levying on a sufficient amount of property if there be sufficient; collecting or selling the things in action, and selling
the other property, and paying to the plaintiff or his attorney so much of the proceeds as will satisfy the judgment.
Any excess in the proceeds over the judgment and accruing costs must be returned to the judgment debtor unless
otherwise directed by the judgment or order of the court. When there is more property of the judgment debtor than is
sufficient to satisfy the judgment and accruing costs within the view of the sheriff, he must levy only on such part of
the property as the judgment debtor may indicate, if the property indicated be amply sufficient to satisfy the
judgment and costs.

IDAHO CODE ANN. § 11-301.

4685\003\Responselasonjones.doc 7

1458



DATED this /S day of April, 2010.

HOBBS & OLSON, L.C.

LINCOLN W. HOBBS
MARGARET H. OLSON
Attorneys for Plaintift Allen F. Grazer

CERTIFICATE OF DELIVERY

[ hereby certify that on the (> day of April, 2010, I caused a true and correct copy of

the foregoing to be served upon the following in the manner indicated:

Dave R. Gallafent [ ] Email
Kent L. Hawkins khawkmemilandmerrill.com
Jared A. Steadman M/Mail
MERRILL & MERRILL CHARTERED [ ] Fax 208-232-2499
109 N Arthur — 5% Flr [ ] Fed Ex
P.O. Box 991 [ 1 Hand Delivery
Pocatello, ID 83204-0991 [ ] Personally Served
Attorneys for Defendants Linda G. Jones and Jason
Jones
Lane V. Erickson [ 1 Email lvei@racinelaw net
RACINE, OLSON, NYE, BUDGE & BAILEY ltziozacinelaw.net
CHARTERED [ Mail
P.O. Box 1391 [ ] Fax 801-621-4436
Pocatello, ID 83204-1391 [ ]Fed Ex
Attorneys for Defendants Gordon A. Jones and [ ] Hand Delivery
J&J Livestock, LLC [ ] Personally Served

e

L

4685\003\ResponseJasonjones.doc 8



EXHIBIT “A”



Vo sy YA A, LUU UJL LUJY I, uus

R Y R

2419428 -2
Racordad at the request of

Stegewn R Fold er

Iizo
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PR15004 , V-EUOTT EN. RECO
FOR VALUE RECEIVED . By. WMis Hnig
FRANKLI COUNTY I

BERTIE WILLIAM WINWARD, {il, and ELDA B. WINWARD, Grantors

do hereby grant, bargain, sell and convey unto
GORDON A. JONES and LINDA G. JONES, husband and wife,

whose current address Is: 235 West 1400 North, Bountiful, UT 84010
the Grantees, the following described premises in Franklin County, Idaha to wit

Commencing at a point 53-3/4 rods North of the Southeast corner of the Southwest Quarter
of Section 35, Township 14 South, Range 38 East of the Boise Meridian, Franklin County,
Idaho, and running thence West 240 rods, thence North 53-3/4 rods, thence East 240 rods;

thence South 53-3/4 rods to the Place of Beginning:

EXCEPTING and reserving a right-of-way for any and all irrigation ditches and canals, and
public reads now existing or in use upon and across sald premises, and excepting and
reserving therefrom a strip of land 3 rods wide along the East side of the above-described

land.
AlL.SC, the South half of the Southwest Quartar, the Northeast Quarter of the Southwest

Quarter, and the Southwest Quarter of the Southeast Quarter of Section 34, Township 14
South, Range 18 East of the Boise Meridian, Franklin County, Idaho.

TOGETHER WITH 26 SHARES OF THE CAPITAL STOCK OF TWIN LAKES CANAL COMPANY.

SUBJECT TO EASEMENTS AND RESTRICTIONS OF RECORD.

TO HAVE AND TO HOLD the said premises, with their appurtenances unta the Grantees, their
heirs and assigns forever. And the said Grantors do hereby covenant to and with the said
Grantees, that they are the owners in fee simple of said premises; that they are free from all
encumbrances and that they will warrant and defend the same from ali lawful claims whatsoever.

DATED: November 8, 2002.

— «
<

BERTIE WILLIAM WINWARD, [l ELDA B. WINWARD

Hol
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STATE OF IDAHO )
)
County of Franklin )

On this 8™ day of November, 2002, before me, the undersigned a Notary Public in and for
said State, personally appeared BERTIE WILLIAM WINWARD, lif and ELDA B. WINWARD,
known to me to be the persons whose names are subscribed- to the within instrument and

acknowledged fo me that they executed the same.

Rasiding at: Preston, Idaho
Comm. Exp.: 2/19/05

STEVEN R. FULLER
NOTARY PUBLIC
STATE OF IDARO

[P PPN |
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BABCOCK
I BABCOCK

A PROFESSIONAL CORPORATION
ATTORNEYS AND COUNSELORS AT LAW

ROBERT F, HEABCOCK
KENT B, SCOTT
BRIAN J. BABCOCK
JABON H. ROBINSEAON

WECTJE‘_\WT@

WASHINGTON FEDERAL PLAZQR
S0S EAST 200 SOUTH
SUITE 300
SALT LAKE CITY, UTAaH 84102

TELEPHONE (801) 531- 7000
FACSIMILE (801) S31- 7as&0

WWW. BABCOCKSCOTT.COM

il UL - 5 2005

SHAWN W. POTTER
ATTORNEY AT LAW
EMAIL: EHAWN@BABCOCKSCOTT.COM

SHAWN w. POTTER!
coay w. wiLSON

'ALS0 ADMITTED IN IDAHO

Thursday, June 30, 2005

VIA U.S. MAIL
Margaret Olson

Hobbs & Olson

525 South 300 East

Salt Lake City, UT 84111

RE: Grazerv. Jones, et al.

Dear Margaret:

I am responding to certain correspondence and telephone calls from your office. Thank you for
providing the open-ended extension of time to file an answer in the second Utah lawsuit and the motions
for injunctive relief and attachment. The Acceptance of Service is enclosed herein. I have also enclosed
the Answer to the Idaho lawsuit. We appreciate your professional courtesy and time extensions. Under
the circumstances our time is better spent in working toward a reasonable settlement of the overall
dispute. If your understanding of this agreement is any different, please let me know.

I have looked into the area of creditor collections involving property held in joint tenancy. Joint
tenants own equal undivided shares of the property. Under certain circumstances, a spouse may establish
the property as sole and separate property. A creditor of one joint tenant can levy and attach to the debtor
tenant’s share of the undivided property. The attachment severs the joint tenancy and creates a tenancy in
common among the remaining tenant and the creditor (or a purchaser from the creditor on execution sale).
Either co-tenant may bring an equitable action for partition of the property, or if no equitable solution can
be reached, for sale of the entire property and a distribution of the proceeds.

With the above as a legal framework, we can proceed with a discussion of the property owned by

our clients.

Sincerely,
BABCOCK SCOTT & BABCOCK

Shawn W. Potter

Cc: Gordon Jones
Richard Barney
Enclosures .
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NOTICE OF INTEREST

NOTICE IS HEREBY GIVEN by JASON JONES that he claims an interest in and to the
heretnafter described real property. This claim of interest is based upon mprovements made,
payments made and gervices rendered on the property. The agreed upon arrangement was that

the undersigned would receive a portion of the property for compensation for the work

performed.
. The real property is located m Franklin County, State of Idahe, and more particularly

described as foﬂows: S 'At'-’-'-l \_)Y é*ci'\ C‘C:i c«hd }14 s de s <l

COMMENCING AT A POINT 53-3/4 RODS NORTH OF THE SOUTHEAST CORNER OF THE
SOUTHWEST QUARTER OF SECTION 335, TOWNSHIP 14 SOUTH, RANGE 38 EAST OF THE
BOISE MERIDIAN, FRANKLIN COUNTY, IDAHQ, AND RUNNING THENCE WEST 240
RODS, THENCE NORTH 53-3/4 RODS, THENCE EAST 240 RODS; THENCE SOUTH 53-3/4
RODS TC THE PLACE OF BEGINNING.

EXCEPTING AND RESERVING A RIGHT-OF-WAY FOR ANY AND ALL JRRIGATION DITCHES AND
CANALS, AND PUBLIC ROADS NOW EXISTING OR IN USE UPON AND ACROSS SAID PREMISES,
AND EXCEPTING AND RESERVING THEREFROM A STRIP OF LAND 3 RODS WIDE ALONG THE
EAST SIDE OF THE ABOVE-DESCRIBED LAND.

ALSO, THE SOUTH HALF OF THE SOUTHWEST QUARTER, THE NORTHEAST QUARTER OF THE

SOQUTHWEST QUARTER, AND THE SOUTHWEST QUARTER OF THE SOUTHEAST QUARTER OF
SECTION 34, TOWNSHIP 14 SOUTH, RANGE 38 EAST OF THE BOISE MERIDIAN, FRANKLIN

COUNTY, IDAHO.

DATED this _|Z. day of August, 2003.
Recorded at the request of

:IG_";.G‘(T \'_‘\'"a.‘\@.&
Ja "D
OX JONES o AUG 12 2008 pnf

STATE OF IDAHO o V. ELLIOTT LARSE}y, RECORDER
: : CYy Deaputy
i B

COUNTY OF FRANKLIN  : Y-ﬁd-““‘t‘?&CFRANKLm cou?. mf IDAHO

SUBSCRIBED and sworm to before me this ) r; day of August, 2005.

Collor, Juth

- NOTARY PUBLIC eip 0el1ole0!l!

Yo
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LINCOLN W, HOBBS (ID BAR # 07325)
MARGARET H. OLSON (ID BAR #04680)
Of Counsel

HOBBS & OLSON, L.C.

Attorneys for Plaintiff Allen F. Grazer

466 East 500 South, Suite 300

Salt Lake City, Utah 84111

Telephone: (801) 519-2555

Facsimile: (801) 519-2999

IN THE SIXTH JUDICIAL DISTRICT COURT
IN AND FOR FRANKLIN COUNTY, STATE OF IDAHO

ALLEN F. GRAZER. an individual, |
RAZER, an individual, STIPULATION FOR FILING
Plaintff, SECOND AMENDED COMPLAINT

V.

GORDON A. JONES, an individual; LINDA
G. JONES, an individual; J&J LIVESTOCK,
LLC, a Utah Limited Liability Company; and
John Does 1-10, Judge

Defendants.

Comes now the Plaintiff and Defendants. by and through counsel of record, and hereby
stipulate and agree that Plaintiff may file a Second Amended Complaint in the above-entitled
matter. A copy of the Second Amended Complaint is attached hereto.

Fay

DATED this ¢/ day of [ ¥cimdes 2000,

HOBBS & OLSON, L.C.
%’7 7/

’ (/// -
-

LINCOLN W. HOBBS
ARGARET H. OLSON

Attorneys for Plaintiff Allen F. Grazer

46851003Stip 2dAmdComp
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MERRILL & MERRILL, CHARTERED

Kent L. Hawkins
Attorneys for Defendant Linda G. Jones

RACINE. OLSON, NYE, BUDGE &
BAILEY, CHARTERED

Lane B. Erickson
Attorneys for Defendants Gordon A. Jones
and J&J Livestock, LL.C

4683:003'Stip 2dAmdComp 2



MERRILL & MERRILL, CHARTERED

L (Kent L. Hawkins
/’Kttomeys for Defendant Linda G. Jones

RACINE, OLSON, NYE, BUDGE &
BAILEY, CHARTERED

Lane B. Erickson
Attorneys for Defendants Gordon A. Jones

and J&J Livestock, LLC

b
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H10



4085003 Sup 2dAmdComp

)

MERRILL & MERRILL, CHARTERED

Kent L. Hawkins
Attarneys for Defendant Linda G. Janes

RACINE, OLSON, NYE, BUDGE &
BAILEY, CHARTERED

. f?}}ck;ox\
Attorneys for Defelfian
and J&J Livestock, LLC

rordon AL Jones

tAl



FILED

LINCOLN W. HOBBS (ID BAR # 07325) [0APR 28 AHH: 15

MARGARET H. OLSON (ID BAR #04680) FRAMELIN COUMTY CLERK
Of Counsel
HOBBS & OLSON, L.C. Kllonen

{ DEPUTY

Attorneys for Plaintiff Allen F. Grazer
466 East 500 South, Suite 300

Salt Lake City, Utah 84111
Telephone: (801) 519-2555
Facsimile: (801) 519-2999

IN THE SIXTH JUDICIAL DISTRICT COURT
IN AND FOR FRANKLIN COUNTY, STATE OF IDAHO

ALLEN F. GRAZER, an individual, NOTICE REGARDING APRIL 30, 2010
Plaintiff, HEARING

V.

GORDON A. JONES, an individual; LINDA
G. JONES, an individual; JASON JONES, an
individual; J&J LIVESTOCK, LLC, a Utah

Limited Liability Company; and John Does 1- Civil No. CV-2005-183

10,
Judge David C. Nye

Defendants.

Please take notice that the hearing in the above matter, scheduled for April 30, 2010 at
10:30 a.m. will be conducted in the Pocatello chambers of the Honorable David C. Nye; local
counsel are encouraged and invited to attend the hearing at that location; counsel for the Plaintiff,
who will be in Las Vegas, Nevada, will participate in the hearing by telephone, at (208) 236-
7244,

DATED this_Z(_day of April, 2010,

HOBBS & OLSON, L.C.

M}g{g@m W. HOBBS
GARET H. OLSON

Attorneys for Plaintiff Allen F. Grazer

4685\003\Ntc 4-30 hrg.doc
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’( AFFIDAVIT OF SERVICE |

State of IDAHO County of Franklin gl)ltL &s@ict Court
Case Number: CV-2005-183 [DAPR 28 AMII: IS
Plaintiff: FRAMRKLIN COUMTY CLERK
ALLEN F. GRAZER _

vs. Y{onen
Defendant: ! DEPUT ¥

GORDON A. JONES, LINDA G. JONES, JASON JONES, J7J
LIVESTOCK, LLC

For: Lincoln W. Hobbs
HOBBS & OLSON, L.C.

Received by ANDERSON INVESTIGATIONS, INC. on the 30th day of March, 2010 at 5:40 pm to be served on
JASON JONES, 3369 NORTH WESTSIDE HIGHWAY, CLIFTON, ID 83228-5074. |, o

{
, being duly sworn, depose and say that on the __|&  day of é%[,) , 20 40 at

AN
ég,%l:im executed service by delivering a true copy of the SUMMONS & SECOND AMENDED
OMPLAINT

in accordance with state statutes in the manner marked below:

/(X) INDIVIDUAL SERVICE: Served the within-named person.

()SUBSTITUTE SERVICE: By serving as

() POSTED SERVICE: After attempting serviceon___ / _ at andon__ [/  at to a
conspicuous place on the property described herein.

() OTHER SERVICE: As described in the Comments below by serving
as _

() NON SERVICE: For the reason detailed in the Comments below. The defendant isi§ nobin the MILITARY
service of the United States.

COMMENTS:

| certify that | have no interest in the above action, am of legal age and have proper guthority in the jurisdiction

in which this service was made.
,’/
o U

= /(
Subscribed and Sworn to before me on the (- PROCE/SS SERVER #
day of _Aex\ , 2DID_ by the affiant who Appointed in accordance with State Statutes

is personally known to me.

ANDERSON INVESTIGATIONS, INC.
230 West 200 South

Suite 2302

Salt Lake City, UT 84101

(801) 619-1110

Our Job Serial Number: 2010001808

NOTARY PUBLIC




LINCOLN W. HOBBS (ID BAR # 07325) PR ANK
MARGARET H. OLSON (ID BAR #04680)

Of Counsel %“Qrw)‘
HOBBS & OLSON, L.C. T

Attorneys for Plaintiff Allen F. Grazer ' )
466 East 500 South, Suite 300 Server _\\p Larsen

Salt Lake City, Utah 84111 Title Process Servfer ‘
Telephone: (801) 519-2553 Date Y1510 Time__ T:YSTsm
Facsimile: (801) 519-2999 P/S Sh me

IN THE SIXTH JUDICIAL DISTRICT COURT
IN AND FOR FRANKLIN COUNTY, STATE OF IDAHO

ALLEN F. GRAZER, an individual, SUMMONS
Plaintiff, ' (20 Day)

Jason Jones

V.

GORDON A. JONES, an individual; LINDA
G. JONES, an individual; JASON JONES, an
individual; J&J LIVESTOCK, LLC, a Utah

Limited Liability Company; and John Does 1- Civil No. CV-2005-183

10,
‘ Judge David C. Nye

Defendants.

TO: DEFENDANT JASON JONES

3369 North Westside Highway

Clifton, 1D 83228-5074

YOU ARE HEREBY SUMMONED and required to answer the attached Second
Amended Complaint that has been filed with the above Court. Within twenty (20) days after
service of this Summons, you must file your written answer with the clerk of the court at the
tollowing address: Clerk of the Court, Sixth Judicial District Court, 39 West Oneida. Preston,
ID 83263, and you must mail or deliver a copy to Plaintiff’s attorneys at the address listed above.
If you fail to do so, judgment by default may be taken against you for the relief demanded in the

Second Amended Complaint.

4683\003\Summons Jason Jones CRT.doc

Y



DATED this Q) % day of March, 2010.
BY THE COURT:

“\HHHH)”,

{onen

1r
///

ROMAUTI

A

46835\003\Summons Jason Jones CRT.doc
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FILED

Dave R. Gallafent [OMAY -3 AHI0: 43
Kent L. Hawkins

Jared A. Steadman
MERRILL & MERRILL, CHARTERED ’

109 North Arthur - 5th Floor KQ{ Ll
P.O. Box 991 '

Pocatello, ID 83204-0991

(208) 232-2286

(208) 232-2499 Telefax

ldaho State Bar #1743, #3791 and #7804

FRAHKLIM COUMTY CLERK

BEPHTY

Attorneys for Defendant Linda G. Jones
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF FRANKLIN

ALLEN F. GRAZER, an individual,
Plaintiff, Case No. CV-2005-183
VS.
SECOND NOTICE OF SPECIAL
GORDON A. JONES, an individual; APPEARANCE

LINDA G. JONES, an individual;
JASON JONES, an individual; J&J
LIVESTOCK, LLC, a Utah Limited
Liability Company; and John Does 1-10,

Defendants.

COMES NOW Jason Jones, and through his attorneys, Merrill & Merrill, Chartered, pursuant
to LR.C.P. 4(i), hereby gives notice of special appearance on behalf of said Defendant in said cause
and controversy by said firm, to contest service and request that all documents and pleadings filed
herein be duly and regularly served upon said attorneys at P.O, Box 991, Pocatello, Jdaho, 83204.

This Defendant hereby specifically appears for the sole purpose of moving to dismiss the
present action pursuant to LR.C.P. 12(b)(4), 12(b)(5) and 4(a)(2). This Defendant has already made

that motion on improper service performed on February 10, 2010. This Defendant now makes his

Notice of Specin] Appoarance

7453: Notice.Special Appearance Page 1
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Hay- 03-2010 MON 10:41 AM MERRILL & MERRILL FAX NO. 208 232 2438 P, U4/04

appearance pursuant to the second service on his client, which took place in April, 2010.

DATED this 5 day of May, 2010.

MERR_]LT & MERRILL, CHARTERED

Tarecl A. Steadman
Attorneys for Defendant Linda Jones

CERTIFICATE OF SERVICE

I, Jared A. Steadman, the undersigned, one of the attorneys for the Defendant, Jason
Jones, only, in the above-referenced matter, do hereby certify that a true, full and correct
copy of the foregoing Notice of Special Appearance was this éda}' of May, 2010, served

upon the following in the manner indicated bclow:

Lincoln W. Hobbs [ ]U.S. Mail

Margaret H. Olson [ ] Hand Delivery

HOBBS & OLSON,L.C. [ ] Overnight Delivery

466 E. 500 S., Ste #300 M Telefax 1-801-519-2999
Salt Lake City, Utah 84111

Lane V. Erickson [ ]U.S. Mail

Racine, Olson, Nye, Budge & Bailey, Chtd. [ 1 Hand Delivery

P.0. Box 1391 [_] Overnight Delivery
Pocatello, ID 83204-1391 Egj Telefax 232-6109

The Honarable David C. Nye a/z M’Ijl 8

Jared A. Steadman

Notice of Special Appearance

7453: Notice.Special.Appearance Page 2
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MAY 03 2010

MAY-03-2010 MON 11:32 AM MERRILL & MERRILL

Dave R. Gallafent
Kent L. Hawkins FRANKLIN COUNTY CLERK

Jared A. Steadman

MERRILL & MERRILL, CHARTERED
109 North Arthur - 5th Floor

P.0. Box 991

Pocatello, TD 83204-0991

(208) 232-2286

(208) 232-2499 Telefax

Idaho State Bar #1745, #3791 and #7804

Attorneys for Defendant Linda G. Jones
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF FRANKLIN

ALLEN F. GRAZER, an individual,
Tlaintiff, Case No. CV-2005-183
Vs,
DEFENDANT JASON JONES’
GORDON A. JONES, an individual; RENEWED MOTION TO DISMISS

LINDA G. JONES, an individual; JASON
JONES, an individual; J&J

LIVESTOCK, LLC, a Utah Limited
Liability Company; and John Does 1-10,

Detendants.

COMES NOW Jason Jones, by and through his attorneys, Merrill & Mermrill, Chartered,
pursuant to Idaho R. Civ. P. 4(a)(2) and 12(b)(4) and (5) to hereby renew his motion to this Court
to dismiss Plaintiff’s canse of action against said Defendant for the reasons stated herein and further
set forth in his Briefin Support of Defendant’s Motion to Dismiss and the accompanying affidavits,
filed with this Defendant’s initial motion to dismiss.

Defendant’s motion is based on Plaintiff’s failure to provide service on Defendant within the
time limit provided for in the Idaho Rules of Civil Procedure. Because Plaintiff served this
Defendant a second time following this Defendant’s initial notice of special appearance and motion
to dismiss, this Defendant feels it necessary to submit this second motion to dismiss referring the

Defendant Jason Jones” Motion to Dismiss

7453: Motion, Dismiss. Jason Poge 1

g
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MAY-03-2010 MON 10:40 AM !

court to all the arguments and facts set out in the brief, affidavits, and oral argument of the initial
motion to dismiss.

WHEREFORE, this Defendant moves this Court for an Order of Dismissal of all claims
against him on the grounds that proper service over him has not been obtained.

Oral Argument at the hearing of this matter has already taken place.
RILL, & MERRILL, CHARTERED

Vi

L Jared A”Steadman
Attorneys for Defendant Linda Jones

CERTIFICATE OF SERVICE

1, Jared A. Steadman, the undersigned, one of the attorneys for the Defendant, Jason Jones,
In the above-referenced matter, do hereby certify that a true, full and correct copy of the foregoing

Motion to Dismiss was this 3 _ = day of May, 2010, served upon the following in the manner

Indicated below;

Lincoln W. Hobbs [ 1U.S. Mail

Margaret H. Olson [ ] Hand Delivery

HOBRBS & OLSON, L.C. [ ] Ovemight Delivery

466 E. 500 S., Ste #300 [>d Telefax 1-801-519-2999
Salt Lake City, Utah 84111

Lane V. Erickson []U.S. Mail

Racine, Olson, Nye, Budge & Bailey, Chtd. [ 1 Hand Delivery

P.O. Box 1391 (] Overnight Delivery
Pocatello, ID 83204-1391 [X] Telefax 232-6109

The Honorable David C. Nye

Sent by facsimile: /h/ 236§7418

Jared A. Steadman

Defcndant Jason Jones’ Motion to Dismiss

7453; Motion.Dismiss.Jason Poge 2
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE

OF IDAHO, IN AND FOR THE COUNTY OF FRANKLIN

ALLENF. GRAZER,
Plaintiff, Case No. CV-2005-183
vs.
DECISION ON MOTION
GORDON A JONES; LINDA G. JONES; TO DISMISS
JASON JONES,;J&J LIVESTOCK, LLC, a

Utah Limited Liability Company; and John
Does 1-10,

Defendants.

This matter came before this Court for a hearing on Defendant’s Motion to
Dismiss on April 30, 2010. The hearing took place in Bannock County telephonically in
chambers pursuant to agreement of the partics. The Plaintiff, Allen Grazer was
represented by Lincoln Hobbs telephonically. The Defendant, Jason Jones, was
represented by Jared Steadman, who was present in chambers. Stephanie Morse, the
Court Reporter, was present. The Court reviewed the documents subsmitted by the parties

and heard oral argument from both parties. The Court took the matter under advisement

and now issues its decision.

Case No. CV-2005-183
Decision on Motion to Dismiss
Page 1 of 9
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BACKGROUND AND PROCEDURAL HISTORY

Defendant Gordon Jones (Gordon) rendered services to Plaintiff Allen Grazer
(Grazer) as a general contractor in the construction of Grazer’s residence. On November
1, 2002, Gordon field suit against Grazer in Davis County, Utah, to recover unpaid
invoices that were claimed to be owed to Gordon. Grazer filed a counterclaim in which
he alleged construction defects, negligence and breaches of contract and warranty. The
result of the Utah case was a monetary award in favor of Grazer. The case before this
Court is a result of Grazer’s course of collecting the payment of that judgment as well as
Grazer’s allegations that Defendants participated in fraudulent transfers to prevent that
collection.

This case commenced on May 12, 2005, when Grazer filed a Complaint against
Gordon Jones, Linda Jones and J & J Livestock seéking collection of the judgment from

the Utah case as well as alleging fraudulent transfers of interest by Gordon Jones

regarding some Franklin County property.

‘ Grazer recorded a lis pendens in Franklin County on May 13, 2005, in connection
with the filing of this action. Grazer asserts that the recording notified all parties that this
action was pending and affects title to specific real property or the right to possession of
specific real property as identified in the complaint in this action. The specific real
property has been named as the Franklin County property.l The validity or effect of the

lis pendens is not at issue in this motion to dismiss.

' A copy of the lis pendens is attached to the Second Amended Complaint as Exhibit D.
Case No. CV-2005-183

Decision on Motion to Dismiss

Page 2 of 9
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Oun June 30, 2005, an Answer was filed on behalf of Gordon Jones, Linda Jones
and J & J Livestock. On April 18, 2006, Defendant Gordon Jones filed for bankruptcy in
the United States Bankruptcy Court for the District of Utah, staying proceedings in all
pending cases in which he was the Defendant. A year later, on April 19, 2007, the Ulnitcd
States Bankruptcy Court approved a setticment agreement between the United Stateg
Bankruptcy Trustee and Grazer,

Two years later, on July 31, 2009, Grazer filed an Amended Complaint which
added Jason Jones as a defendant. On November 2, 2009, Grazer filed a Motion to File
Second Amended Complaint seeking to determine the rights of Jason Jones in the
Franklin County prop’erty and to add a claim that water shares had been fraudulently
transferred to J ason Jones. On December 4, 2009, a stipulation was signed by Plaintiff’s
counsel, Defendant Gordon Jones’ counsel and Defendant Linda Jones® counsel allowing

the Plaintiff to file a Second Amended Complaint.* Jason Jones was served with the

Second Amended Complaint on February 10, 2010.

Jason Jones is now asking the Court to dismiss the Plaintiff’s cause of action
against him pursuant to LR.C.P. 4(a)(2) and 12(b)(4) and (5) as he claims that thc

Plaintiff failed to serve him within the time limit provided by the Idaho Rules of Civil

Procedure.

Z Tason Jones was not a named party on this stipulation nor did he sign the stipulation. Additionally, the Court never
ruled on the Motion to File Second Amendod Comp)aint because of the stipulation.

Case No. CV-2005-183

Decision on Motion to Dismiss

Page 3 of 9
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STANDARD OF REVIEW

Rule 4(a)(2) requires a party to serve the summons and complaint within six
months of filing the complaint. Herrerav. Estay, 146 Idaho 674, 679, 201 P.3d 647, 652
(2009). Unless a party can show good cause for failure to serve within those six months,
a court must dismiss the action without prejudice. Id. citing LR.C.P. 4(a)(2). A
determination of whether good cause exists is a factual one. J/d. citing Nerco Minerals Co.
v. Morrison Knudsen Corp., 132 Tdaho 531, 533, 976 P.2d 457, 459 (1999).
Consequently, when reviewing a decision dismissing a case under the tule, “the
appropriate standard of review is the same as that used to review an order granting
summary judgment.” Herrera quoting Nerco Minerals Co. v. Morrison Knudsen Corp.,
132 Idaho 531, 533, 976 P.2d 457, 459 (1999). Thus, the court must liberally construe
the record in the light most favorable to the nonmoving party and must draw all
reasonable inferences in that party’s favor. Hincks v. Neilson, 137 Idaho 610, 611, 51
P.3d 424, 425 (Ct. App. 2002), citing Telford v. Mart Produce, Inc., 130 Idaho 932, 950
P.2d 1271 (1998). However, where there is no dispute as to the factual circumstances,
our review consists of ascertaining the effect of applicable law on the undisputed facts.
Herrera quoting Martin v. Hoblit, 133 Idaho 372, 987 P.2d 284 (1999).

DISCUSSION

Grazer directs the Court to case Jaw that states that when a pleading is amended,

the amended pleading takes the place of the original pleading. Frieberger v. Am.

Triticale, 120 Idaho 239, 243, 815 P.2d 437, 441 (1991) citing W.L.Scotr v. Madreas

Case No. Cv-2005-183
Decision on Motion to Dismiss
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Aerotech, 103 Idaho 736, 653 P.2d 791 (1982); Billings g. Sisters of Mercy of Idaho, 86
Idaho 485, 389 P.2d 224 (1964). The Court agrees with the Plaintiff and the precedent
provided, however, Frieberger holds that the content of the amended pleading replaces
the content of the original and it also discusses an amended pleading will “relate back™ to
the original pleading regarding timing issues under a statute of limitation. Unfortunately,
for Grazer, the holdings in Frieberger do not directly relate to the issues in this case
regarding service of process.

The issue now before the Court is whether the six month time period for service
upon a party is renewed upon a Plaintiff’s filing of a Second Amended Complaint or
whether the time begjns to run at the filing of the First Amended Complaint.?

The First Amended Complaint was filed on July 31, 2009 and the Second
Amended Complaint was filed on December 4, 2009. The six month requirement of
service on the First Amended Complaint ended on January 31, 2010. Jason Jones was
not served until February 9, 2010. Jason Jones Aff.; Barbara Jones Aff.; Linda Jones Aff.
Grazer argues that because the Second Amended Complaint was filed within the time
period for service of the First Amended Complaint, any service of the First Amended
Complaint would have been moot. This may be true, but the real issue is whether the
Second Amended Complaint needed to be served within the time period for service of the
First Amended Complaint.

In the present case, the First Amended Complaint was filed on July 31. 2009 with

permission by the Court. The Idaho Court of Appeals has held that the relevant period of

? The First Amended Complaint is the first time that Jason Jopes was named as a party.
Case No. CV-2005-183

Decision on Motlon to Dismiss
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time on which the courts will focus on in determining whether there was proper service is
the six months following the filing the complaint. Hansen v. Herrera, 137 Idaho 787,
790, 53 P.3d 838, 841 (Ct. App. 2002). This Court interprets that holding as meaning six
months following the filing of the first complaint that names the party for whom service
is at issue. Thus, the Court will focus on the six month time period that took place
following the filing of the First Amended Complaint, which runs from July 31, 2009 until
January 31, 2010.  Jason Jones was not served within those six months. Therefore,
under Rule 4(a)(2), Grazer must show good cause why service was not made within that
period. If Grazer cannot show good cause, the Court must dismiss the action as to Jason
Jones.

Two major happenings took place within that six month period, which are factors
the Court can consider jn determining good cause. First, on Décember 4, 2009, Grazer
filed a Second Amended Complaint which was stipulated to on that same day, and
second, on January 28, 2010, the summons was issued. The filing of the Second
Amended Complaint was stipulated to by Allen Grazer, Gordon Jones, Linda Jones and J
& J Livestock. The December 4, 2009 Stipulation Agreement did not name Jason Jones
as a party.

The Plaintiff failed to serve Jason Jones within six months after filing the First
Amended Complaint, which first named Jason Jones as a party. Indeed, there is nothing
in the record to indicate that Grazer even made an attempt to serve Jason Jones within the

six months. The Idaho Supreme Court has held that “[i]f a plaintiff fails to make any

Case No. CV-2005-183
Declsion on Motion to Dismiss
Page 6 of 9
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attempt at service within the time period of the rule, it is likely that a court will find no
showing of good cause.” Campbell v. Reagan, 144 Idaho 254, 258, 159 P.3d 891, 895
(2007), quoting Martin v. Hoblit, 133 1daho 372, 377, 987 P.2d 284, 289 (1999). In
Campbell, the plaintiff contested that good cause existed because the Defendant
informally received a copy of the summons and complaint, hired an attorney and
communicated with the plaintiff during the six month time period. However, the
Campbell court held that the plaintiff did not demonstrate good cause for the failure to
timely serve. [d. at 259, 159 P.3d at 896.

Grazer suggests that simply filing the Second Amended Complaint restarted the

six month service period. However, when dealing with the allowance of amended and

supplemental pleadings, the Court relies on Rule 15(a), which states:
[A] party may amend a pleading only by leave of court or by written
consent of the adverse party; and leave shall be freely given when justice so
requires...[a] party shall plead in response to an amended pleading within
the time remaining for response to the original pleading or within ten (10)
days after service of the amended pleading. ..

IR.C.P. 15(a). This Court believes that this rule is indicative of the Supreme
Court’s intent regarding service of amended pleadings. If the Defendant’s time to answer
an Amended Complaint is only extended by a maximum of ten days, then the Plaintiff’s
time period to serve the Amended Complaint should remain the same time period as
service of the original Complaint. This Court does not accept the idea that a Plaintiff can
double the time period for serving a party simply by filing an amended complaint on the

last day allowed for service, or as in this case, during the last month for service.

Case No. CV-2005-183
Decision on Motion to Dismiss
Page 7 0f 9
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Again, there is no evidence that Plaintiff made an attempt of service on Jason
before the January 31, 2010 time period expired. Additionally, the evidence in the
present case does not meet the standard set in Campbell for establishing good cause for
lack of timely service. Therefore, this Court finds that Plaintiff has not made a showing
of good cause for failure to serve Jason Jones within the six months and as a result the

Defendant Jason Jones” Motion to Dismiss without prejudice is granted.

CONCLUSION

The Plajntiff has not met the requirement of Rule 4(a)(2) for service of the
summons and complaint upon the defendant within six months of the filing of the First
Amendéd Complaint. Furthermore, the Plaintiff has not shown good cause as to the
reason why service was not made within that time period. Therefore, the action against
Jason Jones is dismissed without prejudice as the Court GRANTS Jason Jones’ Motion
to Dismiss.

IT IS SO ORDERED.

DATED: June 11, 2010.

»

DAVID C. NYE
District Judge

Case No. CV-2005-183
Decision on Motion to Dismiss
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the | |

day of June, 2010, I served a true and

P

correct copy of the foregoing document upon each of the following individuals in the

manner indicated.

Jared Steadman

Merrill & Merrill, Chartered
109 North Arthur — 5% Floor
P.O Box 991

Pocatello, ID 83204-0991

Lincoln W. Hobbs

Margaret H. Olson

Hobbs & Olson, L.C.

466 East 500 South, Suite 300
Salt Lake City, Utah 84111

Lane V. Erickson

Racine, Olson, Nye, Budge & Bailey
Chartered

P.0O. Box 1391

Pocatello, ID 83204-1391

Case No. CV-2005-183
Decision on Motion to Dismiss
Page 9 of 9

[JU.S. Mail

(] Overnight Delivery
[} Hand Deliver

[N Fax; 932~a4499

[ 1U.S. Mail

[ ] Overnight Delivery
[_] Hand Deliver

Fax: Q01- 519-2999

(] U.S. Mail

[} Ovemnight Delivery
(] Hand Deliver

Fax: J2a- 109

Deputy Clerk
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT IN AND
FOR THE STATE OF IDAHO, COUNTY OF FRANKLIN

ALLEN F. GRAZER,

Plaintiff,
Case No: CV-2005-183
VS.
ORDER FOR SUBMISSION OF
GORDON A. JONES; LINDA G. JONES; INFORMATION FOR SCHEDULING
JASON JONES, J&J LIVESTOCK, LLC, ORDER

a Utah Limited Liability Company; and
JOHN DOES 1-10,

Defendants.

An Amended Complaint was filed in this matter on the 31* day of July, 2009. The
Defendant has now appeared and/or answered and the case is at 1ssue.

IT IS HEREBY ORDERED, pursuant to I.R.C.P. 16, that the parties, through their
counsel (or the parties themselves if self-represented), confer and submit to the Court,
within fourteen (14) days of the date of this Order, a joint statement containing the

following information:

(1)  Whether any service is still needed upon any unserved parties.
(2)  Whether motions to add new parties or otherwise amend the pleadings are

contemplated.

(3)  Whether the parties currently contemplate or anticipate any pre-trial motions.

Case No.: CV-2005-183
ORDER FOR SUBMISSION OF INFORMATION FOR SCHEDULING ORDER

Page 1 of 3
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(4)  Whether the case presents any unusual time requirements for trial preparation.

(5)  The agreed amount of time required for trial.

(6)  Whether the case presents any unusual times requirements for discovery.

(7)  Whether any party requests court-ordered mediation.

(8)  Three stipulated trial dates, one no less than six (6) months and no more than
nine (9) months from the date of this Order, and a second no less than nine (9) months and
no more than twelve (12) months from the date of this Order, and a third no less than twelve
(12) months and no more than fifteen (15) months from the date of this Order. These trial
dates cannot be during the first full week of any month.

(9) Whether there are other matters conducive to determination of the action that the
parties agree should be brought to the attention of the Court prior to entering a Scheduling

Order.
The parties shall agree as to which party shall make the joint submission but, if they

cannot agree, Plaintiff shall be responsible to make the submission.

Upon receipt of this joint submission the Court will issue an Order setting the matter
for trial with appropriate dates for discovery, disclosure of witness, etc.

IT IS FURTHER ORDERED that if the parties do not file the stipulation required
herein, within the fourteen (14) days set forth, the Court will set this matter for trial on a
date available to the Court.

DATED this 28th day of June, 2010.

DAVIBD-EN
District Judge

Case No.: CV-2005-1853
ORDER FOR SUBMISSION OF INFORMATION FOR SCHEDULING ORDER

Page 2 of 5
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CERTIFICATE OF SERVICE

] HEREBY CERTIFY that on the 28" day of June, 2010, I served a true and
correct copy of the foregoing document upon each of the following individuals in the

manner indicated.

Jared Steadman
MERRILL & MERRILL
PO Box 991

Pocatello, ID 83204-0991

Lincoln W. Hobbs

Margaret H. Olson

HOBBS & OLSON, L.C.

466 East 500 South, Suite 300
Salt Lake City, UT 84111

Lane V. Erickson

RACINE, OLSON, NYE, BUDGE
And BAILEY

PO BOX 1391

Pocatello, ID 83204-1391

Case No.: CV-2005-183

Faxed to: 232-2499

Faxed to: (801) 519-2999

Faxed to: 232-6109

Anda Wa Ut

Linda Hampton, Deputgf Clerk

ORDER FOR SUBMISSION OF INFORMATION FOR SCHEDULING ORDER
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LINCOLN W. HOBBS (ID Bar #07323)
MARGARET H. OLSON (ID Bar #04680)
Of Counsel

HOBBS & OLSON, L.C.

Attorneys for Plaintiff Allen F. Grazer

466 East 500 South, Suite 300

Salt Lake City. Utah 84111

Telephone: (801) 519-2355

Facsmmile: (801) 519-2999

IN THE SIXTH JUDICIAL DISTRICT COURT
IN AND FOR FRANKLIN COUNTY. STATE OF IDAHO

ALLEN F. GRAZER. an individual.

Plaintft. JOINT STATEMENT

v SUBMITTING INFORMATION FOR
) | SCHEDULING ORDER

GORDON A. JONES. an individual: ’ '

LINDA G. JONES. an individual: JASON

JONES. an individual. J&J LIVESTOCK.

LIC. a Utah Limited Liability Company:

and John Does 1-10.

Defendants. i

Case No. CV-2005-183

Judge David C. Nye

The parties hereto. through their counsel have jointly conferred and submit to the Court
this Joint Statement containing the following information for a scheduling order:

1. Service on Unserved Parties. Service will need to be affected upon additional

parties. Defendant. Linda G. Jones. is now deceased. On or before July 29. 2010. Plaintiff will
file a Motion for leave to file a Third Amended Complaint to add as Defendants. the Estate of

Linda G. Jones. her personal representative and her heirs. as their interests may be determined.

46831003 Info sched.ord(rev).doc
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Motions to Add New Parties or Amendments. On or before July 29, 2010, Plamntiff

will file a Motion for leave to file a Third Amended Complaint 10 add as Defendants. the Estate

of Linda G. Jones. her personal representative and her heirs. as their interests mav be determined

Pre-trial Motions. The parties agree to reserve the right to file pre-trial motions.

Time for Tral Preparation. The parties agree that the case does not present any

4.

unusual time requirements for trial preparation.
Time Required for Trial. The parties agree that the time required for trial will be

three (3) days.
Time Reguirements for Discoverv. The parties agree that the case does not present

6.

any unusual time requirements for discovery.
Mediation. Counsel for Defendants Gordon A. Jones and J & J Livestock. LLC

7‘ e .
requests court ordered mediation. Counsel for Plaintiff Allen F. Grazer agrees to mediate this
case provided that any such mediation take place in the State of Utah as the underlving case on

which the present action is based arose in and the judgment therein was rendered in the State of

Utah. Counsel for the Defendant Linda G. Jones has indicated willingness to participate in

he following pessible trial dates:

ies agree 10 the

mediation.
Stipulated Trial Dates. The par

a. February 8. 2011 — February 10. 2011
b. May 17.2011 - May 19, 2011

c. September 20 — September 22, 2011.
Other Matters. There are no other matters to be brought to the attention of the

9.
Court at this time prior to entering a Scheduling Order.

to

46831003vinfo.sched.ord(rev).doc
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DATED this day of July 2010.

HOBBS & OLSON, L.C.

ﬂ Pl
oA
Lin(/‘@‘ln W. Hobbs

Matgafét H. Olson. Of Counsel
Attorneys for Plaintiff Allen F. Grazer

RACINE. OLSON, NYE. BUDGE and BAILEY

2@4@ f/fu@égm ‘?//(e//o

Lane V. Erickson
Attorneys for Defendants Gordon A. Jones and
T & J Livestock. LLC

MERRILL & MERRILL

Jared Steadman
Attorneyvs for Linda G. Jones

Lo

46834003 vnfo.sched.ord(rev).doc
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DATED this day of July 201Q.

HOBBS & OLSON, L.C.

Lincoln W. Hobbs
Margaret H. Olson, Of Counsel
Attomeys for Plaintiff Allen F. Grazer

RACINE, OLSON, NYE, BUDGE and BAILEY

;Z?Um {// Mm '7//'@//0

Lane V. Erickson
Attorneys for Defendants Gordon A. Jones and
J & J Livestock. LLC

MERRILL & MERRILL
/7
/ S
N /// ’ /
/S 17/ A -
/ /\f(//%«/ { ,41)(/5"0//1 — 17 / / ?/ / O
! Jared Steadman
Attorneys for Linda G. Jones

s

46838003\ info.sched.ord(rev).doc

145



80151929939

HOBBS AND OLSON, LCez2

LINCOLN W. HOBBS (ID Bar #07325)
MARGARET H. OLSON (ID Bar #04680)
Of Counsel

HOBBS & OLSON, L.C.

Attomeys for Plaintiff Allen F. Grazer

466 East 500 South, Suite 300

Salt Lake City, Utah 84111

Telephone: (801) 519-2555

Facsimile: (801) 519-2999
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IN THE SIXTH JUDICIAL DISTRICT COURT
IN AND FOR FRANKLIN COUNTY, STATE OF IDAHO

ALLEN F. GRAZER, an individual,
Plaintiff,

V.

GORDON A. JONES, an individual; THE
ESTATE OF LINDA G. JONES, deceased
and her heirs as they may be determined;
SCOTT JONES; CHERYL
GUDMUNDSON; THE GORDON A. AND
LINDA G. JONES FAMILY TRUST
DATED 10-19-2004; JASON JONES, an
individual, J&J LIVESTOCK, LLC, a Utah
Limited Liability Company; and John Does
1-10,

Defendants.

MOTION FOR LEAVE TO FILE
THIRD AMENDED COMPLAINT

Case No. CV-2005-183

Judge David C. Nye

Plaintiff Allen F. Grazer, by and through counsel and pursuant to Idaho R. Civ. P. 15(a),

moves the Court for leave to file its Third Amended Complaint attached hereto. This motion is

based on the Memorandum submitted herewith, agreement of the parties and the Joint Statement

Submitting Information for Scheduling Order signed by the parties.

4685\003\Complaint 3RdAmd Mot.doc
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HOBBS AND OLSON, L

DATED this Zz day of July, 2010.

:46:57 07-29-2010 3/6

HOBBS & OLSON, L.C.

IRy

LINCO

W. HOBBS
MARGARET H. OLSON
Attomeys for Plaintiff Allen F. Grazer

CERTIFICATE OF DELIVERY

I hereby certify that on the g ( day of July, 2010, I caused a true and correct copy of

the foregoing to be served upon the following in the manner indicated:

Kent L. Hawkins
MERRILL & MERRILL CHARTERED
109 n Arthur — 5™ Fir
P.0. Box 991
Pocatello, ID 83204-0991
Attomeys for Defendant Linda G. Jones

Lane V. Erickson
RACINE, OLSON, NYE, BUDGE & BAILEY
CHARTERED
P.O. Box 1391
Pocatello, ID 83204-1391
Attorneys for Defendants Gordon A. Jones and
J&J Livestock, LLC

4685\003\Complaint 3RdAmd Mot.doc 2

ua

[ ] Email

[4Mail

[ ] Fax 208-232-2499
[ ]Fed Ex

[ ] Hand Delivery

[ ] Personally Served

[ ] Email [ve@racinelaw.net
Itz{@racinelaw.net

[$Mail

[ ]Fax 801-621-4436

[ ]Fed Ex

[ ] Hand Delivery

[ ] Personally Served
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LINCOLN W. HOBBS (ID Bar #07325)
MARGARET H. OLSON (ID Bar #04680)
Of Counsel

HOBBS & OLSON, L.C.

Attorneys for Plaintiff Allen F. Grazer

466 East 500 South, Suite 300

Salt Lake City, Utah 84111

Telephone: (801) 519-2555

Facsimile: (801) 519-2999

IN THE SIXTH JUDICIAL DISTRICT COURT
IN AND FOR FRANKLIN COUNTY, STATE OF IDAHO

T

ALLEN F. GRAZER, an individual,

MEMORANDUM IN SUPPORT OF
v MOTION FORLEAVE TO FILE
' THIRD AMENDED COMPLAINT

GORDON A. JONES, an individual; THE
ESTATE OF LINDA G. JONES, deceased
and her heirs as they may be determined;
SCOTT JONES; CHERYL
GUDMUNDSON; THE GORDON A. AND
LINDA G. JONES FAMILY TRUST
DATED 10-19-2004; JASON JONES, an
individual, J&J LIVESTOCK, LLC, a Utah
Limited Liability Company; and John Does
1-10,

Defendants.

Plaintiff,

Case No. CV-2005-183

Judge David C. Nye

By and through counsel, Plaintiff hereby submits his Memorandum in Support of his

Motion for Leave to file Third Amended Complaint.

4685\003\AmendComplaint.Memo.doc
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HOBBS AND OLSON, L

ARGUMENT

Since this action was filed, Defendant Linda G. Jones has died and a probate action has
been filed in the State of Utah identifying her heirs and devisees. The will of Linda G. Jones
also names a family trust as her residual beneficiary. Plaintiff has named these heirs, devisees,
the Trust and its beneficiaries as additional defendants having potential interests in the subject
matter of this case. The rules provide that “leave shall be freely given when justice so requires.”
L.R.C.P. 15(a). The interests of the additional defendants may be affected and the additional
defendants are, therefore, indispensable parties. Additionally, only limited discovery has been
taken in the case thus far, there is no prejudice to the existing Defendants from this amendment.

DATED this Z? day of July, 2010.
HOBBS & OLSON, L.C.

T

LINCZYN W. HOBBS
ARET H. OLSON
Attorneys for Plaintiff Allen F. Grazer

4685\003\AmendComplaint.Memo.dcc 2
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CERTIFICATE OF DELIVERY

18:47:24 07-29-2010 6/6

I hereby certify that on the 7;? day of July, 2010, I caused a true and correct copy of

the foregoing to be served upon the following in the manner indicated:

Kent L. Hawkins
MERRILL & MERRILL CHARTERED
109 n Arthur - 5" Flr
P.O. Box 991
Pocatello, ID 83204-0991
Attorneys for Defendant Linda G. Jones

Lane V. Erickson
RACINE, OLSON, NYE, BUDGE & BAILEY
CHARTERED
P.0O. Box 1391
Pocatello, ID 83204-1391
Attorneys for Defendants Gordon A. Jones and
J&J Livestock, LLC

4685\003\AmendComplaint.Memo.doc 3
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF FRANKLIN -/

SRR

ALLEN F. GRAZER

Case No: CV-2005-0000183
PLAINTIFF,

VS

SCHEDULING ORDER, NOTICE

OF TRIAL SETTING AND

GORDON A. JONES, LINDA G. JONES INITIAL PRETRIAL ORDER

J & JLIVESTOCK, LLC, JASON JONES,

DEFENDANTS.

Pursuant to LR.C.P. 16 and 40, IT IS HEREBY ORDERED:
1. This matter is set for TRIAL, as follows:

(A). 1"SETTING: February 8-10, 2011 at 9:00 a.m.
(B). 2" SETTING: May 17-19, 2011 at 9:00 a.m.
(C). 3"SETTING: September 20-22, 2011 at 9:00 a.m.

All deadlines listed below shall apply to the trial setting listed in line (A) above.

2 TRIAL: This case is set for a COURT TRIAL as set forth above. The trial will

be conducted in the District Courtroom, Franklin County, Preston, Idaho. A total of THREE (3)
days have been reserved. On the first day of trial, counsel shall report to the Court’s chambers at
8:30 a.m. for a brief status conference. Unless otherwise ordered, other than the first and last day
of trial, proceedings will convene at 9:00 a.m. each morning, and adjourn at approximately 3:00
p.m. each afternoon. Two twenty (20) minute / brief recesses will be taken at approximately

11:00 a.m. and 1:00 p.m.

3. No pre-trial conference will be held unless requested by any party in writing at least

thirty (30) days prior to trial and ordered by the Court. Pursuant to LR.C.P. 16(e), in lieu of a pre-
trial conference, trial counsel for the parties (or the parties if they are self-represented) are

ORDERED to meet and/or confer for the purpose of preparing a joint Pre-Trial Stipulation, which

SCHEDULING ORDER, NOTICE OF TRIAL
SETTING AND INITIAL PRETRIAL ORDER - [
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shall be submitted to the Court at least twenty-one (21) days prior to Trial, and shall contain or

include:

(A). A statement that all exhibits to be offered at trial have been provided to all other
parties and attaching an Exhibit List of all such exhibits. The Exhibit List shall indicate: (1) by
whom the exhibit is being offered, (2) a brief description of the exhibit, (3) whether the parties have
stipulated to its admission, and if not, (4) the legal grounds for objection. If any exhibit includes a
summary of other documents, such as medical expense records, to be offered pursuant to L.R.E.
1006, the summary shall be attached to the Stipulation.

(B). A statement whether depositions or any discovery responses will be offered in lieu
of live testimony, and a list of what will actually be offered, the manner in which such evidence will
be presented, and the legal grounds for any objection to any such offer.

(C). A list of the names and addresses of all witnesses which each party intends to call to
testify at trial, including anticipated rebuttal or impeachment witnesses. Expert witnesses shall be
identified as such. The Stipulation should also identify whether any witnesses’ testimony will be
objected to in its entirety and the legal grounds therefore.

(D). A brief non-argumentative summary of the factual nature of the case. The purpose
of the summary is to provide an overview of the case for the jury and is to be included in pre-proof
instructions to the jury, unless found inappropriate by the Court.

(E). A statement counse] have, in good faith, discussed settlement unsuccessfully and/or
completed mediation unsuccessfully, if mediation was ordered by the Court.

(F). A statement that all pre-trial discovery procedures under I.R.C.P. 26 to 37 have been
complied with and all discovery responses supplemented as required by the rules to reflect facts
known to the date of the Stipulation.

(G). A statement of all issues of fact and law which remain to be litigated, listing which
party has the burden of proof as to each issue.

(H).  Alist of any stipulated admissions of fact, which will avoid unnecessary proof.
(. A list of any orders requested by the parties which will expedite the tral.

(J). A statement as to whether counsel require more than 30 minutes per party for voir
dire or opening statement and, if so, an explanation of the reason more time is needed.

4. PRE-TRIAL MOTIONS: All motions to join parties or amend the pleadings

(except motions pertaining to punitive damages under L.C. §6-1604) must be filed and heard so
as not to require the continuance or vacation of the trial date, and in no event less than ninety
(90) days before trial. All motions for summary judgment and motions to add claims for

SCHEDULING ORDER, NOTICE OF TRIAL
SETTING AND INITIAL PRETRIAL ORDER -2
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punitive damages pursuant to 1.C. §6-1604 must be filed and served so as to be heard not later
than sixty (60) days before trial. All other non-dispositive pre-trial motions (including, but not
limited to motions in limine or motions which seek to challenge the admissibility or foundation
of expert testimony) must be filed and scheduled for hearing not less than fourteen (14) days
before trial. Exceptions will be granted infrequently, and only when justice so requires.

3. MOTIONS FOR SUMMARY JUDGMENT: All motions for summary

judgment must be accompanied by a memorandum which includes a concise statement of each
material fact upon which the moving party claims there is no genuine issue, and which shalt
include a specific reference to that portion of the record at or by which such fact is proven or
established. Any party opposing a motion for summary judgment shall, not later than fourteen
(14) days prior to hearing, serve and file any affidavits and opposing brief(s). The opposing brief
shall identify the specific factual matters as to which the non-moving party contends there are
genuine issues requiring denial of the motion, including a specific reference to the portion of the
record which supports the claim that a genuine issue of fact exists. In ruling upon any summary
judgment motion, the Court may assume that the facts as claimed by the moving party are
conceded to exist without dispute except and to the extent the non-moving party shall have
controverted them. Any reply brief must be lodged at least seven (7) days prior to hearing.
Further, any objection to the admissibility of evidence must be in writing and shall be part of the
response to the motion for summary judgment or in reply to the response in opposition to
summary judgment. The failure to object in writing to the admissibility of evidence in support of
or in response to summary judgment shall constitute a waiver as to any objection to the
admissibility of evidence at the time of the hearing on summary judgment. Oral objections to the
admussibility of evidence at the time of hearing on summary judgment will not be considered by

the court.

6. SCHEDULING AND HEARINGS. Absent an order shortening time, all

motions must be filed and served at least fourteen (14) days prior to hearing. A “judge’s copy”
of any memoranda or affidavits should be provided for use by the court. Said “judge’s copy
shall be sent to the court at its chambers in Pocatello, Idaho. All such documents shall be clearly
marked as “JUDGE’S COPY.” As a matter of courtesy, counsel are expected to contact the
Court’s Deputy Clerk, Linda Hampton at (208) 852-0877 ext #46 to schedule hearings, and to
confirm the availability of opposing counsel for proposed hearing dates. As an accommodation

SCHEDULING ORDER, NOTICE OF TRIAL
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to out-of-town counsel and parties, hearings on any pretrial motion (except motions for summary
judgment or hearings at which testimony is to be offered) may be conducted by telephone
conference call pursuant to L.R.C.P. 7(b)(4), in the discretion of the court. Counsel requesting a
hearing by conference call will be responsible for arranging for placement of the call, and the

cost thereof.
7. DISCOVERY AND DISCOVERY DISPUTES: The Court will not entertain

any discovery motion unless accompanied by a written certification signed by counsel, which
confirms that a reasonable effort has been made to voluntarily resolve the dispute with opposing
counsel. A party’s obligation to fully and timely respond to discovery requests is distinct from
any obligation imposed by this Order, and no party may rely upon this Order or any deadline it
imposes as justification for failing to timely respond to discovery requests or to supplement prior

responses.
8. DISCOVERY CUT-OFFS: Absent a stipulation to the contrary, all discovery

shall be propounded and served such that responses are due no later than thirty (30) days before
trial. Any supplemental responses a party is required to make pursuant to [.R.C.P. 26(e) or the
terms of an earlier discovery request shall also be served at least thirty (30) days before trial.
Any supplementation of discovery required by the rule shall be made in a timely manner.

9. WITNESS DISCLOSURES: Each party shall disclose the existence and identity

of intended or potential expert or lay witnesses to the extent required by interrogatories or other
discovery requests propounded by another party. There is no independent duty to disclose
expert or lay witnesses except as required to adequately respond to discovery requests or
supplement prior responses. If discovery requests seeking disclosure of expert witnesses and
the information required to be disclosed pursuant to .R.C.P. Rule 26(b)(4)(A)(1) are propounded,
a plaintiff upon whom such requests are served shall, in good faith, disclose the existence and
identity of potential or intended expert witnesses, including the disclosures required by I.R.C.P.
Rule 26(b)(4)(A)(1) at the earliest opportunity, and in no event later than one hundred-twenty
(120) days before trial. A defendant upon whom such requests are served shall, in good faith,
identify any potential or intended expert witnesses, including the disclosures required by I.R.C.P.
Rule 26(b)(4)(A)(1) at the earliest opportunity, and in no event later than seventy-five (75) days

before trial.

SCHEDULING ORDER. NOTICE OF TRIAL
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Any party upon whom discovery is served who intends or reserves the right to call any
expert witness in rebuttal or surrebuttal shall, in good faith, identify such experts, including the
disclosures required by LR.C.P. Rule 26(b)(4)(A)(i) at the earliest opportunity, and in no event
later than forty-two (42) days before trial. Any party upon whom discovery requests are served
seeking disclosure of lay witnesses shall, in good faith, disclose the identity of all such witnesses
at the earliest opportunity, and in no event later than forty-two (42) days before trial. Absent a
showing of good cause and a lack of unfair prejudice to any other party, any witness who has not

been timely disclosed will not be permitted to testify at trial.

10.  EXHIBITS AND EXHIBIT LISTS: When and to the extent required to respond

to interrogatories, requests for production or other discovery requests propounded by another
party, a party must identify and disclose any documentary, tangible or other exhibits that party
intends or reserves the right to offer at trial. Absent a showing of good cause and a lack of unfair
prejudice to all other parties, any exhibit which has not been timely disclosed will be excluded.
Without regard to whether discovery concerning a party’s exhibits has been propounded, not less
than seven (7) days prior to trial, each party shall: (A) lodge with the Clerk a completed exhibit
list in the form attached to this order (Exh. 1 attached) together with one complete, duplicate
marked set of that party’s proposed exhibits for the Judge’s use during trial; and (B) deliver to
counsel for each other party a copy of the completed exhibit list and duplicate copy of that
party’s marked exhibits. The exhibit list and duplicate copies need not include exhibits which
will be offered solely for the purpose of impeachment. Unless otherwise ordered, the plaintift
shall identify exhibits beginning with number “101,” and the defendant shall utilize exhibits
beginning with number “201.”

11.  TRIAL BRIEFS: The Court encourages (but does not require) the submission of

trial briefs which address important substantive or evidentiary issues each party expects to arise
during trial. Any trial briefs shall be prepared, exchanged between the parties, and lodged with
the Clerk (with copies to Chambers in Soda Springs, Idaho) at least ten (10) days prior to trial.

PROPOSED FINDINGS AND CONCLUSIONS: If the trial is to the Court

)

without a jury, each party shall. within fourteen (14) days after trial, file with the Clerk (with
copies to Chambers in Pocatello, Idaho) and serve upon all other parties Proposed Findings of
Fact and Conclusions of Law which support that party’s position concerning the appropriate

resolution of the case.

SCHEDULING ORDER, NOTICE OF TRIAL
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13. REQUEST TO VACATE TRIAL SETTING: Any party requesting or

stipulating to vacate a trial setting must submit a specific written statement concerning the
reasons for the request, and must certify, in writing, that the request or stipulation has been
discussed with the parties represented by counsel. An order granting a request to vacate or
continue a trial setting may be conditioned upon terms (including orders that the requesting party
or attorney reimburse other parties or their attorneys for attorneys fees incurred for preparation
which must be repeated or expenses advanced in anticipation of the trial setting which cannot be
avoided or recovered). An order vacating or continuing a trial setting shall not serve to alter the
deadlines set forth in this order, and unless otherwise stipulated or ordered, the specific calendar
dates associated with any deadlines shall be adjusted in reference to the new or amended trial

date.
14. LODGING AT RESIDENT CHAMBERS: “All” documents filed shall

include the Court on the Certificate of Mailing, with courtesy copies mailed or faxed (but

not both) to the Court’s chambers in Pocatello, Idaho. Address: PO Box 4165, Pocatello,

ID 83205, FAX 236-7418.
16,  SANCTIONS FOR NON-COMPLIANCE: A failure to comply with this order

or the deadlines it imposes in a timely manner subject a non-compliant party and/or counsel to an

award of sanctions pursuant to LR.C.P. 16(i) and/or other applicable rules, statutes or case

precedent.

17. All meetings and/or hearings with the Court shall be scheduled in advance with
the Court’s Clerk, Linda Hampton, by calling 852-0877 ext #46. No hearing shall be noticed
without contacting the Clerk.

Notice is hereby given, pursuant to LR.C.P. 40(d)(1)(G), that an alternate judge may be
assigned to preside over the trial of this case, if the currently presiding judge is unavailable. The
list of potential alternative judges is: (1) Honorable Mitchell W. Brown; (2) Honorable Stephen
S. Dunn; (3) Honorable Robert Naftz; (4) Honorable Peter D. McDermott; (5) Honorable
William H. Woodland and (6) Honorable Don L. Harding.

SCHEDULING ORDER, NOTICE OF TRIAL
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DATED: this 20th day of August, 2010.

)
Dmﬁﬁﬁ%* ~

District Judge

CERTIFICATE OF MAILING/SERVICE

The undersigned certifies that on the 20th day of August, 2010, she caused a true and
correct copy of the foregoing SCHEDULING ORDER, NOTICE OF TRIAL, SETTING AND
INITIAL PRETRIAL ORDER to be served upon the following persons in the following manner:

PLAINTIFF ATTORNEY:
Margaret H. Olson

HOBBS & OLSON L.C.
Salt Lake City UT 84111
(801) 519-2999

Lincoln Hobbs

525 South 300 East

Salt Lake City UT 84111
(801) 519-2999

DEFENDANT ATTORNEY:
Lane V. Erickson

PO Box 1391

Pocatello 1D 83204-1391
232-6109

Jared A Steadman
PO Box 991
Pocatello 1D 83204
232-2499

SCHEDULING ORDER, NOTICE OF TRIAL

SETTING AND INITIAL PRETRIAL ORDER -7
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i Faxed

/f Faxed

V. ELLIOTT LARSEN, Clerk

by: 7LL %dub H[UW LL /\A’m

Linda Hampton, Deputy tlerk




EXHIBIT LIST
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DAVID C.NYE, DISTRICT JUDGE
LINDA HAMPTON, DEPUTY CLERK

STEPHANIE MORSE, COURT REPORTER DATE:

CASE: Grazer vs. Jones et al
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SEP-01-2010 WED 04:45 PM ILL & MERRILL FAX NO. 208 232 2438 P. 02/04

Dave R. Gallafent QSEP -] FH L bL
Kent L. Hawkins

Jared A. Steadman A
MERRILL & MERRILL, CHARTERED ‘

109 North Arthur - 5th Floor KQ,WNU)’
P.O. Box 991

Pocatello, TD §3204-0991

(208) 232-2286

(208) 232-2499 Telefax

Idaho State Bar #1745, 3791, 7804

Attorneys for Defendant Linda G. Jones
IN THE DISTRICT CQURT OF THE SIXTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF FRANKLIN

LIVESTOCK, LLC, a Utah limited liability
company, and John Does, 1-10,

Defendants.

ALLEN F, GRAZER, an individual, )
)
Plaintiff, ) Case No. CV-05-183
)
Vs. )
) DEFENDANT LINDA G. JONES’
GORDON A. JONES, an individual; ) JOINDER IN OBJECTION TO
LINDA G. JONES, an individual; J&J ) MOTION TO DISMISS
) f
)
)
)
)

COMES NOW the Defendént, Linda G. Jones, by and through her counsel of record, Merrill

& Merrill, Chartered, and hereby joins in Defendant, Gordon A. Jones’ objection to Plaintiff’s

Motion to Amend. In addition to joining in the objection, Defendant Linda Jones submits the
following arguments and claims made therein aé support for her and Gordon Jones’ dismissal.

1) Although a court is to give consent to amend pleadings freely, it must not do so if

such an amendment would be futile. See inter alia Maroun v, Wyreless Systems, Inc.,

141 Idaho 604, 611-612. Here, the complaint enumerates no cause of action against

the heirs at all except that they are heirs of the decedent Ms. Jones, The addition of

the estate and the removal of Ms. Jones from the suit is logical and would have

Defendant Linda Jones® Joinder in Objection ta Motion to Amend Page 1

0:\74\7453\objection motion to amend. wpd



SEP-01-2010 WED 04:45 PN ILL 232 2499 P. 03/04

warranted no objection; however, adding all heirs as defendants though there is no
cause of action against them and though their interests must already be represented
by the personal representative of the estate is, as Defendant Gordon Jones pointed
out, is simply a tax on judicial economy. It will require each heir to retain counsel
and will muddy the already murky waters of this lawsuit further. These are not
indispensable parties. The estate will be adequately represented by the personal
representative, who will owe a fiduciary duty to the heirs.

2) Where Jason Jones has already been dismissed from this case, it appears this may
simply be an attempt to circumvent his dismissal. The Plaintiff will have no concern
about the statute of limitations because there is no cause of action here. He would
be listed simply because he has an interest in the property and the Plaintiff will be
able to proceed as if the dismissal had never taken place. The court cannot allow
this.

For these reasons and those articulated by Defendant Gordon Jones, Defendant Linda Jones requests

that this court deny Plaintiff’s motion to amend his complaint.
DATED this ( day of September, 2010.

MERRILL & MERRILL, CHARTERED

o A A

Tared A. Steadman
Attomeys for Defendant Linda G. Jones

Defendant Linda Jones® Joinder in Objection to Motion to Amend Page 2
0:\74\7453\objection morion to amend, wpd 5
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CERTIFICATE OF SERVICE

I, Jared A, Steadman, the undersigned, one of the attorneys for the Defendant, Linda G.

Jones, only, in the above-referenced i;ljﬁﬂ/f, do hereby certify that a true, full and correct copy of the

foregoing was this __/ day of yZﬂt;‘ZOlO, served upon the following in the manner indicated
below:
Lincoln W. Hobbs [ 1U.S. Mail
Margaret H. Olson [ ] Hand Delivery
HOBBS & OLSON, L.C. ] Ovemnight Delivery
466 E. 500 8., Ste #300 Telefax
Salt Lake City, Utah 84111
Lane V. Erickson [ JU.S. Mail
Racine, Olson, Nye, Budge & Bailey, Chtd. [ ] Hand Delivery
P.0. Box 1391 [ ] Overnight Delivery
Pocatello, D 83204-1391 [,@ Telefax
Jorel A. Sfeadman
Defendant Linda Jones' Joinder in Objection to Motion to Amend Page 3

0:\7417453\objection motion to amend. wpd
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DIST

STATE OF IDAHO, IN AND FOR THE COUNTY OF FRANKLIN

P

ALLEN F. GRAZER, anindividual,
PlaintifT, Case No. CV-05-183

vs
MINUTE ENTRY AND ORDER
GORDON A. JONES, an individual;
LINDA G. JONES, an individual; J&J
LIVESTOCK, LLC, a Utah limited
Liability company, and John Does, 1-10,

Defendant.

This matter came before the Court on September 2, 2010 on Plaintiffs” Motion for Leave to
File Amended Complaint. Lincoln Hobbs appeared telephonically on behalf of the Plaintiffs. Lane
Erickson appeared telephonically on behalf of Defendant, Gordon Jones and Jared Steadman
appeared on behalf of the Defendant, Linda Jones. Stephanie Morse acted as court reporter.

The Court having reviewed the filings heard argument from counsel. After presentation of
the argument the Court DENIED the motion.

IT IS SO ORDERED.

DATED 2™ day of September, 2010. ~
/%——Q
DAVID C. NYE
District Judge

MINUTE ENTRY AND ORDER - | . 5| a
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JUDGE NYE .

CERTIFICATE OF MAILING/SERVICE

I hereby certify that on the /U day of September, 2010, I mailed/served/faxed a true
copy of the foregoing document on the attorney(s)/person(s) listed below by mail with correct
postage thereon or causing the same to be hand delivered.

Attorney(s)/Person(s):

Lincoln W. [Hobbs
Attorney for Plaintiff

Lane V. Erickson
Attorney for Defendant G. Jones

Jared Steadman
Attorney for Defendant L. Jones

MINUTE ENTRY AND ORDER -2

Method of Service:

Faxed: (801) 519-2999
Faxed: 232-6109

Faxed: 232-2499

X i .
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Linda Hampton, Deputy
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FILED
[0SEP 20 PY 1: 2]

LINCOLN W. HOBBS (ID BAR # 07325) e

MARGARET H. OLSON (ID BAR # 04680), - PrnmmRe it CLERK
Of Counsel

HOBBS & OLSON. L.C. B T

Attorneys for Plaintiff Allen F. Grazer
466 East 500 South, Suite 300

Salt Lake City, Utah 84111
Telephone: (801) 519-2555
Facsimile: (801) 519-2999

IN THE SIXTH JUDICIAL DISTRICT COURT
IN AND FOR FRANKLIN COUNTY, STATE OF IDAHO

ALLEN F. GRAZER, an individual, MOTION TO SUBSTITUTE

GORDON A. JONES,
: PERSONAL REPRESENTATIVE
v. OF THE ESTATE OF
LINDA G. JONES, deceased

Plaintift,

GORDON A. JONES, an individual; LINDA
(G. JONES. an individual; GORDON A.
JONES, PERSONAL REPRESENTATIVE
OF THE ESTATE OF LINDA G. JONES.
deceased and her heirs as they may be

determined; J&J LIVESTOCK, LLC. a Civil No. CV-2005-183
Utah Limited Liability Company; and John Judge David C. Nye
Does 1-10,

Defendants.

Plaintiff, Alan F. Gazer (“Grazer™), pursuant to Rule 25(a)(1), .LR.C.P. moves this Court
for an Order substituting Gordon A. Jones, personal representative of the Estate of Linda G.
Jones, deceased (the “Estate™) and her heirs as they may be determined, as a defendant in the
place and stead of Linda G. Jones, deceased, and for the issuance of a Notice of Hearing on this

Motion to be served on the personal representative of the estate in accordance with Rule

4685\003MOT.SUBST
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25(a)(1). .R.C.P. This Motion is supported by a Memorandum of Points and Authorities
submitted herewith.
DATED this {7 day of September. 2010.

HOBBS & OLSON

ol =

OLN W.HOBBS
‘\/IARGARET H. OLSON
Attorneys for Plaintiff, Allen F. Grazer

4685\003\Mot.Subst.doc
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CERTIFICATE OF DELIVERY

)

[ hereby certify that onthe { / day of September, 2010. I caused a true and correct

copy of the foregoing to be served upon the following in the manner indicated:

Dave R. Gallafent
Kent L. Hawkins
Jared A. Steadman
MERRILL & MERRILL CHARTERED
109 N Arthur — 5" Flr
P.O. Box 991
Pocatello, ID 83204-0991
Attorneys for Defendants Linda G. Jones and
Jason Jones

Lane V. Erickson
RACINE, OLSON, NYE, BUDGE & BAILEY
CHARTERED
P.O. Box 1391
Pocatello, [D 83204-1391
Attorneys for Defendants Gordon A. Jones and J&J
Livestock, LLC

David J. Shatfer
SHAFFER LAW OFFICE
562 South Main Street
Bountiful, UT 84010
Attorneys for the Estate of Linda G. Jones in
Utah Case No. 103700100

] Emal

chawkigmerrillandmerrill.com

Hand Delwel\
Personally Served

] Email lved@racinelaw.net
]/\/[aﬂ

Fax 801-621-4436

Fed Ex

Hand Delivery
Personally Served

[
s
[]
[]
[]
[]

] Email Shafferi@gwest.net
“"Mail

] Fax 801-621-4436

] Fed Ex

] Hand Delivery

] Personally Served

[
[+
[
[
|
[

-7 )
7
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LINCOLN W.HOBBS (ID BAR # 07325) et e

MARGARET H. OLSON (ID BAR # 04680), PR St eewni ¥ CLERK
Of Counsel KOU’WD

HOBBS & OLSON. L.C. { SERUTS

Attorneys for Plaintiff Allen F. Grazer
466 East 500 South, Suite 300

Salt Lake City, Utah 84111
Telephone: (801) 519-2555
Facsimile: (801) 519-2999

IN THE SIXTH JUDICIAL DISTRICT COURT
IN AND FOR FRANKLIN COUNTY, STATE OF IDAHO

ALLEN F. GRAZER, an individual, MEMORANDUM IN SUPPORT
Plaintiff, OF MOTION TO SUBSTITUTE

GORDON A. JONES, PERSONAL

V. REPRESENTATIVE OF THE ESTATE

F LINDA G. JONES,
GORDON A. JONES. an individual: LINDA 0 G.J deceased

G. JONES. an individual; GORDON A.
JONES, PERSONAL REPRESENTATIVE
OF THE ESTATE OF LINDA G. JONES,
deceased and her heirs as they may be
determined: J&J LIVESTOCK, LLC, a

Utah Limited Liability Company; and John Civil No. CV-2005-183
Does 1-10. Judge David C. Nye
Defendants.

Plaintiff, Alan F. Gazer (“Grazer”), submits this Memorandum of Points and Authorities
in Support of his Motion to Substitute Gordon A. Jones, Personal Representative of the Estate of
Linda G. Jones. as defendant in the above captioned matter in the place and stead of Linda G.

Jones, deceased.

STATEMENT OF FACTS

1. Linda G. Jones died on February 18, 2010.

4685\003\Memo.Subst.doc
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2. Gordon A. Jones was appointed personal representative of the Estate of Linda G.

Jones on March 31. 2010 in the case of In the Estate of Linda G. Jones, deceased (the “Estate™),

Case No. 103700100 in the Second Judicial District Court, Farmington District, Davis County,

State of Utah.
3. Grazer timely filed a claim against the Estate on July 20, 2010.

4, Grazer filed a Motion to File Third Amended Complaint in this Action to add the

Estate and the heirs of Linda G. Jones as parties.
3. On September 2, 2010, this Court denied Grazer’s Motion to Amend.

ARGUMENT

SUBSTITUTION OF GORDON A. JONES AS THE PERSONAL
REPRESENTATIVE OF THE ESTATE OF LINDA G. JONES AND HER
HEIRS AS THEY MAY BE DETERMINED IS APPROPRIATE.

Rule 25¢a)(1), LR.C.P. provides:

[f a party dies and the claim is not thereby extinguished, the court may order
substitution of the proper parties. The motion for substitution may be made by the
successors or representatives of the deceased party or by any party and together
with the notice of hearing, shall be served on the parties as provided in Rule 5
and upon persons not parties in the manner provided in Rule 4 for the service of

a summons. If substitution is not made within a reasonable time, the action may
be dismissed as to the deceased party.

In this action, the claims asserted against Linda G. Jones deal with property ownership —
the title to real property located in Franklin County, Idaho, the legal description of which
is attached as Exhibit “A”, and title to water shares held in the Twin Lakes Canal Company.
Linda G. Jones, the decedent, held a title interest to both the real property and the water shares at
issue. These claims regarding the title interest have devolved to the Estate. The claims of Grazer

against the title interests are still pending and have yet to be adjudicated. Accordingly, it is

46835\003\Memo.Subst doc 9
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appropriate under Rule 25(a) for the personal representative to be substituted as a defendant in
this matter.

Therefore, Grazer asks that this Court issue a Notice of Hearing to be served together
with this Motion on the personal representative of the Estate in accordance with Rule 25(a)(1)
[.R.C.P. Grazer further asks that at the time and place set for hearing on this Motion that the
reliet sought herein be granted.

DATED this | ) day of September, 2010.

HOBBS & OLSON

L

—7 - A
ST

LINCOLN W. HOBBS
MARGARET H. OLSON
Attotne¢s for Plaintiff, Allen F. Grazer

46853003 \Memo.Subst.doc
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CERTIFICATE OF DELIVERY

[ hereby certify that on the

/ 7 day of September, 2010, I caused a true and correct

copy of the foregoing to be served upon the following in the manner indicated:

Dave R. Gallafent
Kent L. Hawkins
Jared A. Steadman
MERRILL & MERRILL CHARTERED
109 N Arthur — 5" Flr
P.O.Box 991
Pocatello, ID 83204-0991
Attorneys for Defendants Linda G. Jones and
Jason Jones

[ ] Email khawkaimerrillandmerritl.com
[FMail

[ | Fax 208-

[ ] Fed Ex

[ ] Hand Delivery
[ ] Personally Served

32-2499

Lane V. Erickson [ ] Email lvei@racinelaw.net
RACINE, OLSON, NYE, BUDGE & BAILEY [} Mail
CHARTERED [ ] Fax 801-621-4436
P.O. Box 1391 []Fed Ex
Pocatello, ID §3204-1391 [ ] Hand Delivery
Attorneys for Defendants Gordon A. Jones and J&J [ ] Personally Served
Livestock. LLC
David J. Shaffer [ ] Email Shafferiqwest.net
SHAFFER LAW OFFICE [ Mail
562 South Main Street [ ] Fax 801-621-4436
Bountiful, UT 84010 [ ] Fed Ex
Attorneys for the Estate of Linda G. Jones in [ ] Hand Delivery
Utah Case No. 103700100 [ ] Personally Served

4683\003\Memo.Subst. doc 4
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The specific real property affected by the action is
located in Franklin County, State of Idaho and is described

as follows:

COMMENCING AT A POINT 53-3/4 RODS NORTH OF THE
SOUTHEAST CORNER OF THE SOUTHWEST QUARTER OF
SECTION 35, TOWNSHIP 14 SOUTH, RANGE 38 EAST OF
THE BOISE MERIDIAN, FRANKLIN COUNTY, IDAHO, AND
RUNNING THENCE WEST 240 RODS, THENCE NORTH 53-3/4
RODS, THENCE EAST 240 RODS; THENCE SOUTH 53-3/4
RODS TO THE PLACE OF BEGINNING.

EXCEPTING AND RESERVING A RIGHT-0F-WAY FOR ANY
AND ALL IRRIGATION DITCHES AND CANALS, AND PUBLIC
ROADS NOW EXISTING OR IN USE UPON AND ACRQOSS SAID
PREMISES, AND EXCEPTING AND RESERVING THEREFROM A
STRIP OF LAND 3 RODS WIDE ALONG THE EAST SIDE OF
THE ABOVE-DESCRIBED LAND.

AL.S0, THE SOUTH HALF OF THE SOUTHWEST QUARTER,
THE NORTHEAST QUARTER OF THE SOUTHWEST QUARTER,
AND THE SOUTHWEST QUARTER OF THE SOUTHEAST
QUARTER OF SECTION 34, TOWNSHIP 14 SOUTH, RANGE
38 EAST OF THE BOISE MERIDIAN, FRANKLIN COUNTY,
IDAHO.

E E EXHIBIT A



AFFIDAVIT OF SERVICE {

State of IDAHO County of Franklin FILE D Sixth District Court
Case Number: CV-2005-183

Plaintiff:

ALLEN F. GRAZER
VS.

Defendant:
GORDON A. JONES, LINDA G. JONES, JASON JONES, J7J DEPUTY
LIVESTOCK, LLC

For: Margaret H. Olson
HOBBS & OLSON, L.C.

Received by ANDERSON INVESTIGATIONS, INC. on the 28th day of October, 2010 at 10:29 am to be served
on GORDON A. JONES, 3369 NORTH WESTSIDE HIGHWAY, CLIFTON, UT 83228-5074. |,

Ao | ek being duly sworn, depose and say that on the day of

200D at‘&_:éﬂ_?_.m.’, executed service by delivering a true copy of the NOTICE OF TELEPHONICE
HEARING, MOTION TO SUBSTITUTE GORDON A. JONES, PERSONAL REPRESENTATIVE OF THE
ESTATE OF LINDA G. JONES, MEMORANDUM IN SUPPORT OF MOTION, SECOND AMENDED
COMPLAINT in accordance with state statutes in the manner marked below:

(%NDIVIDUAI_ SERVICE: Served the within-named person.

() SUBSTITUTE SERVICE: By serving as

() POSTED SERVICE: After attempting serviceon__ /  at andon__ /  at to a
conspicuous place on the property described herein.

() OTHER SERVICE: As described in the Comments below by serving
as

() NON SERVICE: For the reason detailed in the Comments below.

The defendant ( )is ?Ois not in the MILITARY service of the United States.

COMMENTS:

Age Sex M F Race Height Weight Hair Glasses Y N



AF

| certify that | have no interest in the above action, am of legal age and have proper authority in the jurisdiction
in which this service was made.

IT OF SERVICE for CV-20¢

- /
PROCESS SERVER #
Appointed in accordance with State Statutes

day of

is personglly knowﬁ .
NOTARY PUBLIC

ANDERSON INVESTIGATIONS, INC.
230 West 200 South

Suite 2302

Salt Lake City, UT 84101

(801) 619-1110
Our Job Serial Number; 2010005566

Capyright ©® 1982-2009 Database Services, Inc. - Process Server's Toolbax V8.3r
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LINCOLN W. HOBBS (ID BAR # 07325)
MARGARET H. OLSON (ID BAR #04680)
Of Counsel

HOBBS & OLSON. L.C.

Attorneys tor Plaintiff Allen F. Grazer

466 East 500 South, Suite 300

Salt Lake City, Utah 84111

Telephone: (801) 519-2555

Facsimile: (801) 519-2999

Server 1A V1Y A a(pc«ok\

Tile Process Server

Date [{[%](Q Tme > . 4A<tp
2e Qovden A - dones

IN THE SIXTH JUDICIAL DISTRICT COURT
IN AND FOR FRANKLIN COUNTY, STATE OF IDAHO

ALLEN F. GRAZER, an individual.,
Plaintift,
V.

GORDON A. JONES. an individual: LINDA
G. JONES. an individual; JASON JONES, an
individual; J&J LIVESTOCK. LLC, a Utah
Limited Liability Company: and John Does 1-
10.

Defendants.

NOTICE OF TELEPHONIC
HEARING

Civil No. CV-2005-183
Judge David C. Nve

Notice is hereby given that the Plaintitf’s Motion to Substitute Gordon A. Jones, Personal

Representative of the Estate of Linda G. Jones, deceased has been set for a telephonic hearing on

Wednesday. November 24. 2010 at 10:00 a.m. (telephone number 208-236-7244). Judge Nye

has agreed to have counsel participate by telephone; Plaintift’s counsel will be making

arrangements for a call to counsel and the Court in the event that the other counsel wish to

participate by telephone. Counsel wishing to participate by telephone should advise Plaintiff’s

counsel by 5:00 p.m. on Friday, November 19, 2010, of the phone number at which they can be

reached at 10:00 on Wednesday. November 24.

4685\003\NteHrng. doe

o



DATED this < © day of October. 2010.

HOBBS & OLSON, L.C.

//1,/’/’7 .
{ 4 // 7 \l
lenv it dre
/ L[N’/COLN W. HOBBS
MARGARET H. OLSON
Attorneys for Plaintitt Allen . Grazer

46853003\WNtcHme.doc
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Lane V. Erickson (ISB#: 5979) FILED
RACINE. OLSON. NYE, e " .
BUDGE & BAILEY. CHARTERED [QDEC 22 AHI0: Sh
P.O. Box 1391 FAANELI SOUAY 7 CLERK
Pocatello, Idaho 83204-1391 ' y i
Telephone: (208)232-6101 t/jl,

Fax: (208)232-6109 ! DT v

Attornev for Defendant Gordon A. Jones

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO IN AND FOR THE COUNTY OF FRANKLIN

ALLEN F. GRAZER, an individual, Case No. CV-05-183

Plaintiff,
NOTICE OF APPEARANCE

Vs,

GORDON A. JONES, an individual;
GORDON A. JONES, Personal
Representative of the ESTATE OF
[LINDA G. JONES, deceased; J&J
LIVESTOCK. LLC. a Utah limited
liability company, and John Does, 1-10,

Defendants.

COMES NOW Lane V. Erickson of the law offices of RACINE, OLLSON, NYE, BUDGE
& BAILEY. CHARTERED, and hereby gives notice of the entry of his appearance as attorney of
record for and on behalf of the Defendant GORDON A. JONES, Personal Representative of the
ESTATE OF LINDA G. JONES, deceased, in the above-referenced proceeding, for all purposes

and any further proceeding herein.

NOTICE OF APPEARANCE-1

5



~ 5%
DATED this 2~ day of December, 2010.

RACINE, OLSON, NYE. BUDGE &
BAILEY, CHARTERED

; 5
J j’” ,/:'.{"'H 1
7

T Y
LANE V. ERICKSON
CERTIFICATE OF SERVICE

L 94 5
[ hereby certify that on the ;;7“\.-"’ day of December, 2010, I caused a true. correct and

compiete copy of the foregoing document to be served by U.S. first-class mail, postage prepaid,
upon the tollowing unless a different method of service is indicated:

Lincoln Hobbs Kent L. HawKkins

Margaret Olson MERRILL & MERRILL CHARTERED

HOBBS & OLSON. LC P.O. Box 991
466 East 500 South. Suite 500 Pocatello, Idaho 83204-0991

Salt Lake City, Utah 84111 Attorney for Defendant Linda G. Jones

Attorneys for Plaintiff

A L ::V,

LANE V. ERICKSON

NOTICE OF APPEARANCE-2
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF FRANKLIN

® % K ok ok sk
ALLEN F. GRAZER, an individual,
Plaintiff, Case No. CV-05-183
VS
MINUTE ENTRY AND ORDER

GORDON A. JONES, an individual;
LINDA G. JONES, an individual; J&J
LIVESTOCK, LLC, a Utah limited
Liability company, and John Does, 1-10,

Defendant.

This matter came before the Court on January 13, 2011 for a status hearing. Lincoln Hobbs
appeared for and on behalf of the Plaintiff and Lane Erickson appeared for and on behalf of the
Defendants. All parties appeared telephonically including the Court. No court reporter was present
nor was this hearing recorded.

After discussion between the parties the Court vacated the trial currently set for February 8,
2011 and set the Court Trial to begin on March 29 through April 1, 2011 beginning at 9:00 a.m.
The Court further indicated that any motions are to be filed no later than February 11, 2011 with an
additional two weeks for any response. All discovery demands are to be made by January 21, 2011.
Defendants’ Answer must be filed by January 21, 2011.

IT IS SO ORDERED.

MINUTE ENTRY AND ORDER - | Bw



DATED: January 13, 2011

DAVID.€Z
District Judge

CERTIFICATE OF MAILING/SERVICE

[ hereby certify that on January 14, 2011, I mailed/served/faxed a true copy of the
foregoing document on the attorney(s)/person(s) listed below by mail with correct postage
thereon or causing the same to be hand delivered.

Attornev{s)/Person(s): Method of Service:

Lincoln W. Hobbs Faxed: (801) 519-2999
Attorney for Plaintiff

Lane V. Erickson Faxed: 232-6109
Attormney for Defendant G. Jones

BY: %ﬂdéf; A//JWIL//V\

Linda Hampton, Députy

MINUTE ENTRY AND ORDER -2 35



LAW OFFICE - FAK NO.

Lane V. Erickson (ISB#: 5979)
RACINE, OLSON, NYE,

BUDGE & BAILEY, CHARTERED
7.0. Box 1391

Pocatello, Idaho 83204-1391
Telephone: (208)232-6101

Fax: (208)232-6109

Antorney for Defendant Gordon A. Jones

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO IN AND FOR THE COUNTY OF FRANKLIN

ALLEN F. GRAZER  an individual, Case No. CV-03-183
Plaintiff,
V&.
ANSWER TO PLAINTIFF’S
GORDON A. JONES, an individual; SECOND AMENDED COMPLAINT

GORDON A. JONES, personal
representative of THE ESTATE OF
LINDA G. JONES, deceased; J&J
LIVESTOCK, LLC, a Utah limited liability
company, and John Does, 1-10,

Defendants.

COMES NOW the above named Defendants, GORDON A. JONES, an individual;
GORDON A. JONES, petsonal representative of THE ESTATE OF LINDA G. JONES,
deceased; and J&J Livestock, LLC, a Uwh limited liability company, (hereafter collectively
referred to as “Defendants™ unless specified otherwise). by and through their attorney of record,
LANE V. ERICKSON, and hereby Answer the Second Amended Complaint of Plaintiff,
ALLEN F. GRAZER, an individual, (hereafter “Plaintiff”). In providing this Answer {o

ANSWER TO PLAINTIFF’S SECOND AMENDED COMPLAINT

Page 1
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UNETAW OFFICE

Plaintiff’s Second Amended Complaint Defendants do not provide any answer to any allegations
set forth in Plaintift’s Second Amended Complaint as they relate to the Defendant Jason Jones,
who by previous Court Order was dismissed as a Defendant from the present action. Having

stated such, Defendants Answer Plaintiff’s Second Amended Complaint as follows:

FIRST DEFENSE
1. In answering each of the allegations of the Plaintiff’s Complaint, as specified

herein, Defendants collectively deny each and every allegation not specifically admitted in this

Answer.

ANSWER TQO COMPLAINT

2 Answering paragraphs 1, 2 and 3 of Plaintiff's Second Amended Complaint,

Defendants deny each and every allegation set forth therein and further deny that Plainuff has the

right to seel partition of the Franklin County property.
PARTIES AND JURISDICTION

3. Answenng paragraph 4 of Plaintiff's Second Amended Complaint, Defendants
are without any personal knowledge concerning said allegations and therefore deny the same.

4. Answering paragraph 5 of Plaintiff's Second Amended Complaint, Defendants
admit that Gordon Jones and Linda Jones were husband and wife and that at one time they did
reside in Davis County, State of Utah. However, as acknowledged by a previous Court Order,
Linda Jones passed away and Gordon Jones as the personal representative of Linda Jones’ estate
is now substituted into this litigation in Linda Jones’ place. Further Gordon Jones no longer

resides in Davis County, State of Utah but rather resides in Idaho. Finally, Defendants admit that

ANSWER TO PLAINTIFF'S SECOND AMENDED COMPLAINT
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Defendants own real property in Franklin County, State of ldaho and for convenience of this

litigation will refer to said property as the Franklin County property.

5 Answering paragraphs 6 & 7 of Plaintiff's Second Amended Complaint,
Defendants admit that Gordon and Linda Jones acquired the Franklin County property by
Warranty Deed on November 8, 2002. Defendants further admit that certain water rights, which
were appurienant to the Franklin County property, were obtained by Gordon and Linda Jones
jointly in the amount of 66 water shares of the Twin Lakes Canal Company. Defendants deny
that said water rights and/or shares were obtained solely by Gordon Jones.

6. Answering paragraphs 8 & 9 of Plaintiff's Second Amended Complaint,

Defendants admit the same.

7. Answering paragraphs 10 & 11 of Plaintiffs Second Amended Complaint,
Defendants refer Plaintiff to the introductory paragraph above and therefore deny the same.

8. Answering paragraph 12 of Plaintiff’s Second Amended Complaint, Defendants
admit that 1&J Livestock, LLC was a Utah limited ljability company formed in the state of Utah
and that its status as an active entity expired on April 5, 2007. Defendants deny the remaining
allegation of paragraph 12 of Plaintif"s Second Amended Complaint.

9. Answering paragraph 13 of Plaintiff’s Second Amended Complaint, Defendants
deny that J&I Livestock, L1.C has any interesi in the Franklin County property.

10.  Answering paragraph 14 of Plaintiff’'s Second Amended Complaint, Defendants
deny that any interest other than those of the parties in this case exist and therefore deny the

same.

ANSWER TO PLAINTIFF’S SECOND AMENDED COMPLAINT
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11.  Answering paragraph 15 of Plaintiff’s Second Amended Complaint, Defendants
admit that the Court has jurisdiction over this matter but denies that such jurisdiction arises from

1.C. 6-501.

12 Answering paragraph 16 of Plaintiff's Second Amended Complaint, Defendants

.

admit that venue is proper before this Court but deny that such venue arises from 1.C. 6-504.

1

GENERAL ALLEGATIONS

=

13 Answering paragraph 17 of Plaintifl"s Second Amended Complaint, Defendants
admit the same. |

14, Answering paragraphs 18, 19, 20, 2I, 22,. 23, and 24 of Plaintiff's Second
Amended Complaint, Defendants admit the same.

15, Answering paragraph 25 of Plaintiff’'s Second Amended Complaint, Defendants
deny the samne.

16.  Answering paragraphs 26 and 27 of Plaintiff’s Second Amended Complaint,
Defendants deny the allegations set forth therein in part. Defendants admit that on July 7, 2005,
Judge Allphin entered a document purporting to be 2 *judgment” in the sum of $1,886,727.87 in
the Utah proceedings, a copy of which is attached to PlaintifT"s Second Amended Complaint as
Exhibit “B”. However, Defendants deny that this was a final judgment. Further the document
attached to Plaintiff's Second Amended Complaint as Exhibit *C” bears no filing stamp and thus
Defendants deny the allegations of paragraph 27 conceming the Utah proceedings. Defendants
admit that the present action was filed on May 11, 2005.

17. Answering paragraph 28 of Plaintiff's Second Amended Complaint, Defendants
admit that Plaintiff recorded the Lis Pendens described therein but deny that Plaintiffs had a legal
basis or any authority for doing so.

ANSWER TO PLAINTIFF'S SECOND AMENDED COMPLATNT
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18.  Answering paragraph 29 of Plaintiff's Second Amended Complaint, Defendants
admit that the Franklin County property was deeded to Gordon Jones and Linda Jones.

Defendants deny the remaining allegations in paragraph 29 of Plaintiff's Second Amended

Complaint.

19.  Answering paragraph 30 of Plajntiff's Second Amended Complaint, Defendants
deny the same.

20.  Answering paragraph 31 of Plaintiff’s Second Amended Complaint, Defendants
admit that Plaintiff ook the actions alleged and admit that the document attached as Exhibit “E™
thereto is entitled Notice of Foreign Judgment and that it was recorded as alleged. Defendants

deny that Plaintiff had authority for any such actions.

21.  Answering paragraphs 32 and 33 of Plaintiff's Second Amended Complaint,
Defendants deny the same and state that no amount is now due to Plaintiff by Defendants.

22, Answering paragraph 34 of Plaintiff's Second Amended Complaint, Defendants
refer Plaintiff to the introductory paragraph above and therefore deny the same.

23, Answering paragraphs 35, 36, 37, 38, 39, 40, 41, 42, 43, and 44 of Plaintiff's
Second Amended Complaint, Defendants admit the same.

24.  Answering paragraph 45 of Plaintiff's Second Amended Complaint, Defendants

deny the same.
ANSWER TO FIRST CLAIM FOR RELIEF
25 Answering paragraph 46 of Plaintiff's Second Amended Complaint, Defendants

restate and incorporate by reference its admissions and denials set forth more fully above.

ANSWER TO PLAINTIFF'S SECOND AMENDED COMPLAINT
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26.  Answering paragraphs 47, 48 and 49 of Plaintiff’s Second Amended Complaint.
Defendants deny the same and state that said claim for relief is moot pursuant 1o the allegations
and admissions set forth in paragraph 29 of Plaintiff’s Second Amended Complaint.

ANSWER TO SECOND CLAIM FOR RELIEF

27.  Answering paragraph 50 of Plaintiff's Second Amended Complaint, Defendants
restate and incorporate by reference its admissions and denials set forth more fully above.

28.  Answering paragraph 51, 52, 53, 54, 55, and 56 of Plaintiff’s Second Amended
Complaint, Defendants refer Plaintiff to the introductory paragraph above and therefore deny the

same.
ANSWER TO THIRD CLAIM FOR RELIEF

29.  Answering paragraph 57 of Plaintiff's Second Amended Complaint, Defendants
restate and incorporate by reference its admissions and denials set forth more fully above.

30.  Answering paragraphs 58, 59, and 60 of Plaintiff’s Second Amended Complaint,
Defendants deny the same and state that said claim for relief is moot pursuant to the allegations
and admissions set forth in paragraph 29 of Plaintiff's Second Amended Complaint.

31. Answering paragraphs 61 and 62 of Plaintiff’s Second Amended Complaint,

Defendants deny same.

32.  Answering paragraphs 63 and 64 of Plaintiff's Second Amended Complaint,
Defendants refer Plaintiffs to the introductory paragraph above and therefore deny the same.

33, Answering paragraphs 65, 66, 67, 68, 69, 70 and 71 of Plaintff’s Second

Amended Complaint, Defendants deny the same.

ANSWER TO PLAINTIFF'S SECOND AMENDED COMPLAINT
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ANSWER TO FOURTH CLAIM FOR RELIEF

34.  Answering paragraph 72 of Plaintiff’s Second Amended Complaint. Defendants
restate and incorporate by reference its admissions and denials set forth more fully above.

3s. Answering paragraphs 73, 74, 75, 76, 77, 78, 79, and 80 of Plaintiff’s Second
Amended Complaint, Defendants deny the same.

ANSWER TO FIFTH CLAIM FOR RELIEF

36.  Answering paragraph 81 of Plaintiff's Second Amended Complaint, Defendants
restate and incorporate by reference its admissions and denials set forth more fully above.

37.  Answering paragraphs §2, 83, and 84 of Plaintiff's Second Amended Complaint,
Defendants deny the same.

FIRST AFFIRMATIVE DEFENSE

38.  Any foreign judgment Plaintiff claims to have obtained based upon the allegation
of a Utah judgment being entered on July 3, 2005, is invalid because by the Plamntiff’'s own
admissions, and the Utah Court’s rulings said judgment was not a “final judgment” upon which a
valid Foreign Judgment can be issued pursuant 1o the application of 1.C. §§ 10-1301 ef seq.

SECOND AFFIRMATIVE DEFENSE

39. Plaintiff is judicially estopped from claiming that the “final judgment” of the Utah
courl was entered on any date other than on April 13, 2006, by reason of the Utah Court ruling
dated April 13, 2006.

THIRD AFFIRMATIVE DEFENSE

40. Any judgment lien that could have existed in favor of Plaintiff under a Foreign
Tudgment, if any ever did validly exist, has expired pursuant to the application of J.C. §§ 10-1110
and 10-1111, and can no Jonger be enforced.

ANSWER TO PLAINTIFF'S SECOND AMENDED COMPLAINT
Page 7
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FOURTH AFFIRMATIVE DEFENSE
41.  Any judgment Plaintiffs obtained in Utah was only apainst Defendani Gordon
Jones mndividually. Due to the bankruptcy court’s issuance of an Order of Discharge, which
Plaintiff admits in paragraphs 43 and 44 of ifs Sécond Amended Complaint was entered by the
Bankruptcy Court on or about January 20, 2009, Plaintiff cannot in the present action further
seek to recover any of Defendant Gordon Jones’ remaining unsecured debt.
FIFTH AFFIRMATIVE DEFENSE
42, Plaintiff cannot seck to execute against any of the Defendants’ real property
pursuant to I.C. §§ 11-107 and 11-105.
SIXTH AFFIRMATIVE DEFENSE
42. Even if none of the other Affirmative Defenses existed, Plaintiff still could not
seek to execute against any of the Defendants” real property until such time as Plaintiff has fully
satisfied each and every requirement set forth in 1.C. § 11-102.
SEVENTH AFFIRMATIVE DEFENSE
43, Plaintiff cannot seek the enforcement of any judgment it claims or any execution
it derives therefrom against any of the Defendants’ property. real or personal, in Idaho unti] such
time as Plainfiff has fully satisfied the Court, through an itemized accounting, that the property.
monies, executions and the like that Plaintiff has already recovered and received in Plaintiff's
Utali’s court proceedings have not already fully satisfied the judgment claimed by Plaintiff.
EIGTH AFFIRMATIVE DEFENSE
44, Plaintiff cannot seek a partition of the property as Plaintiff is not a joint tenant or

co-owner of the real property.

ANSWER TO PLAINTIFF'S SECOND AMENDED COMPLAINT
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NINTH AFFIRMATIVE DEFENSE
45.  The doctrines of laches and estoppel apply to prevent Plaintiffs from further
pursuing any claims against the Defendants.
REQUEST FOR ATTORNEYS’ FEES
46.  The Defendants assert that they are entitled to recover attorney fees from Plaintiff
under the facts and circumsiances of this case under the statutes of the State of Idaho and the
rules of the Supreme Court governing filing and prosecution of claims including but not limited

to I.C. §§ 120-120, 12-121 and Rule 54 of LR.CP.

WHEREFORE, the Defendants pray judpment against the Plaintiff as follows:
1.~ That the Plaintiffs" Complaint be dismissed and that they take nothing thereby;
2. That the answering Defendants recover all their reasonable attorneys’ fees and
costs incurred in the defense of this action as determined by the Court;

3. For such other and further relief as the Court deems proper under these
circumstances.

DATED this ,;EE day of January 2011.

RACINE, ODLSON, NYE, BUDGE
& BAILEY, CHARTERED

o Tome YV S

"LXNE V. ERICKSON

ANSWER TO PLAINTIFF'S SECOND AMENDED COMPLAINT
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CERTIFICATE OF SERVICE

ITHEREBY CERTIFY that on the a l/stday of Yanuary 21, 2011, I served a true and

correct copy of the above and foregoing document to the following person(s) as follows:

Lincoln W. Hobbs [ ] US Mail
Margaret H. Olson Postage Prepaid
Hobbs & Olson, L.C. Hand Delivery
466 East 500 South, Suite 300 Ovemight Maijl

[ ]
(]
Salt Lake City, Utah 84111 X ] Facsimile
801 519-2999 ﬂ\gﬂ W

TANE V. ERICKSON

ANSWER TO PLATNTIFF'S SECOND AMENDED COMPLAINT

Page 10
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Lane V. Erickson (ISB#: 3979)
RACINE, OLSON, NYE.

BUDGE & BAILEY. CHARTERED
P.O. Box 1391

Pocatello. Idaho 83204-1391
Telephone: (208)232-6101

Fax: (208)232-6109

Atrornev for Defendant Gordon A. Jones
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO IN AND FOR THE COUNTY OF FRANKLIN

ALLEN F. GRAZER. an individual, Case No. CV-05-183
Plaintiff.
VS, DEFENDANTS’ PRE-TRIAL BRIEF
a/k/a
GORDON A. JONES, an individual; MOTION FOR SUMMARY
GORDON A. JONES, Personal Representative of JUDGMENT

the ESTATE OF LINDA G. JONES, deceased:
J&J LIVESTOCK. LLC. a Utah limited lability
company. and John Does. 1-10.

Defendants.

COMES NOW. the above-named Defendants GORDON A. JONES. an individual:
GORDON A. JONES. Personal Representative of the ESTATE OF LINDA G. JONES,
deceased, (hereafter collectively referred to herein as “Jones™) by and through it’s attornev of
record. Lane V. Erickson, and pursuant to the Court’s Minute Entry and Order dated January 13,

2011, and Rule 56 of the .LR.C.P., hereby enters Defendants® Pre-Trial Brief a/k/a Motion for

Summary Judgment.

DEFENDANTS® PRE-TRIAL BRIEF a/k/a MOTION FOR SUMMARY JUDGMENT



PROCEDURE AND BACKGROUND OF CASE

The present matter is set for a Court Trial which 1s scheduled to begin on Tuesday.
March 29. 2011, and will continue for four (4) days until Friday, April 1, 2011.

In a pre-trial hearing, the Court recognized that many, if not all of the issues present in
this case might be resolved by the application of the law to undisputed facts. For this reason. the
Court entered its Minute Entry and Order dated January 13, 2011. wherein the Court indicated
that each party could file its Pre-Trial Brief setting forth the undisputed facts and any applicable
law. The Court stated it would treat said pleadings as Motions for Summary Judgment. Each
party is granted two weeks in which to respond to the other party’s Pre-Trial Brief.

This pleading is hereby submitted as Jones™ Pre-Trial Brief.

RELIEF SOUGHT BY DEFENDANTS

Jones seeks to have the Court enter an Order summarily dismissing the present litigation.
When Idaho law is applied to the undisputed facts of this case, the Plamtiff cannot claim to have
a valid judgment or judgment lien in Idaho upon which to proceed. Additionally. even if the
judgment were somehow still valid, Plaintiff failed to execute within the time allowed. Further,
Plaintiff is not allowed to file a new judgment or create a new judgment lien due to the
application of Idaho law and the Discharge Order that was entered in Jones’ favor in the
bankruptcy proceedings. As a result. all of the causes of action set forth in Plaintiff’s Second
Amended Complaint no longer exist.

The remainder of this Pre-Trial Brief will be a statement of the undisputed facts and the

application of Idaho law to those facts.

DEFENDANTS® PRE-TRIAL BRIEF a’k/a MOTION FOR SUMMARY JUDGMENT
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UNDIPUSTED FACTS OF THIS CASE

The undisputed facts in this case come mainly from the pleadings on the record before
this Court including Plaintiff's Second Amended Complaint, the exhibits Plaintiff attached
thereto, and Jones™ Answer to Plamtiff's Second Amended Complaint. Some of the undisputed
facts also come from pleadings and correspondence that Plaintiff relies upon or acknowledged
from the state and federal cases that occurred in Utah. The undisputed facts are as follows:

1. On November 8. 2002. the Jones® received real property in Franklin County.
Idaho consisting of an excess of 200 acres (hereafter the “Franklin Property™). by warranty deed.
The warranty deed was recorded on November 12, 2002, as Franklin County Recorder’s
Instrument No. 219428, The legal description set forth on page 4 of Plaintiff’'s Second Amended
Complaint accurately describes the Franklin Property. (See Plaintiff’'s Second Amended
Complaint paragraph 17.)

2. Jones initiated litigation in Utah to collect from the Plaintiff monies Jones
believed were due and owing for building Plaintiff a home. This case was designated as Utah
state court, Davis County Case No. 020700570. (See Plaintiff’s Second Amended Complaint
paragraphs 18 and 19.)

3. Plamtiff countersued and on December 15, 2004, the Judge in the Utah case
scheduled a trial in the matter for April 26-29, 2005. (See Plaintiff’'s Second Amended
Complaint paragraphs 19, 20 and 21.)

4. On December 22, 2004, Jones transferred the Franklin Property by quitclaim deed
to J&J Livestock, LLC. Said quitclaim deed was recorded on December 27, 2004. as Franklin

County Recorder’s Instrument No. 228503. (See Plaintiff's Second Amended Complaint

paragraph 22 and Exhibit “A”™ attached thereto.)

DEFENDANTS® PRE-TRIAL BRIEF a/k/a MOTION FOR SUMMARY JUDGMENT
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5. J&J Livestock. LLC was formed by Jones in the state of Utah on December 28.
2004. (See Plaintiff's Second Amended Complaint paragraph 23.)

6. On March 7. 2003, Jones transferred water shares that are appurtenant to the
Franklin Property to Linda Jones and Jason Jones. (See Plaintiff's Second Amended Complaint
paragraph 24.)

7. The Utah. Davis County case went to trial. Utah District Court Judge Allphin
dismissed the claims brought by Jones and on April 29, 2005, declared his intention to award
judgment in favor of Plaintiff and against Defendant Gordon Jones. (See Plamtiff's Second
Amended Complaint paragraph 26.)

8. On May 11, 2005, Plaintiff filed his complaint in this action commencing the
present case. (See Plaintiff's Second Amended Complaint paragraph 28.)

9. A document. purporting to be a judgment was entered by Judge Allphin in the
Utah, Davis County case on July 7, 2003. against Defendant Gordon Jones in the amount of
$1.886,727.87. (See Plantift's Second Amended Complaint paragraph 26 and Exhibit “B™.)

10. On July 15. 2005, Jones transferred the Franklin Property by quitclaim deed from
J&J Livestock LLC back to the Jones™ individually. Said quitclaim deed was recorded on
July 29. 2003, as Franklin County Recorder’s Instrument No. 230638. (See Plaintiff's Second
Amended Complaint paragraph 29 and Affidavit of Lane V. Erickson (hereafter “Erickson
Affidavit™) Exhibit “17.)

11. On August 1, 2005, Plamtiff filed a Notice of Filing Foreign Judgment. and the
Affidavit of Margaret H. Olson re: Foreign Judgment in the present litication.  (See Plaintiff’s

Second Amended Complaint paragraph 31 and Exhibit “E™.)

DEFENDANTS® PRE-TRIAL BRIEF a/k/a MOTION FOR SUMMARY JUDGMENT
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12. On September 23, 2005, Plaintiff recorded its Notice of Filing Foreign Judgment
as Franklin County Recorder’s Instrument No. 231394. Plaintiff also recorded the document
issued bv Judge Allphin in the Utah state court proceedings purporting to be a Judgment in the
sum of $1.886.727.87. Said document was recorded as Franklin County Recorder’s Instrument
No. 231393, (See Plaintiff’s Second Amended Complaint paragraph 31 and Exhibit “E™.)

15. By reason of having recorded the documents attached to its Second Amended
Complaint as Exhibit “E”, Plaintiff alleges to have obtained a judgment lien against the Franklin
Property on September 23, 2005. (See Plaintiff’'s Second Amended Complaint paragraph 31 and
Exhibit “E™.)

14. On April 18. 2006, Defendant Gordon Jones filed a Chapter 7 bankruptcy in Utah.
On January 31. 2007. the Chapter 7 Bankruptcy Trustee and Plaintiff entered in a Settlement
Agreement concerning among other things Plaintiff’s litigation in Idaho against Jones for
fraudulent transfers. (See Plaintiff’'s Second Amended Complaint paragraphs 35. 36, and 37 and
Exhibit ©G™)

15. The Settlement Agreement states In pertinent part:

The Trustee stipulates and agrees that Grazer has a valid. enforceable security interest in
the [therein described] property of Debtor’s bankruptcy [including the Franklin

Property]. . .. Upon the Effective Date of the Agreement, . . . any and all property of the
Debtor’s bankruptcy estate of any kind whatsoever, known or unknown, tangible and
intangible. including, but not limited to real property . . . personal property . . . causes of
action . . . [including] the Idaho Fraudulent Transfer Action . . . shall be deemed
abandoned and no longer property of the Debtor’s bankruptcy estate and Grazer shall be
deemed to have relief from the stay to pursue any and all state court remedies against the

Debtor and such property.
The Settlement Agreement further states that Plaintiff is entitled to fully pursue all his rights and
claims against the aforesaid propertv, which rights and claims are not altered. amended or

affected in any way by this Agreement or by the filing of the Debtor’s bankruptcy case. Further,
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the Settlement Agreement states that it 1s binding on Jones. (See Plaintiff’s Second Amended
Complaint paragraph 38. 39. and 40 and Exhibit “G™.)

16. The Settlement Agreement was approved by the Bankruptcy Court in an Order
dated April 19. 2007. (See Plaintiff's Second Amended Complaint paragraph 41 and the
“second” Exhibit “G™.)

17. The Order described above, indicates that by reason of the filing of the Notice of
Foreign Judgment. and the stipulation of the chapter 7 Trustee, Plaintiff had a security interest in
the Franklin Propertv. (See Plaintiff's Second Amended Complaint paragraph 42 and the
“second” Exhibit “G™.)

18. On January 20, 2009, Bankruptcy Judge Judith A. Boulden issued an Order
granting a discharge of all of Defendant Gordon Jones’s unsecured debt. This Order of
Discharge “prohibits any attempt to collect from [Jones] a debt that has been discharged. . . .
However, a creditor may have the right to enforce a valid lien such as a mortgage or security
interest. against the debtor’s property after bankruptey, if that lien was not avoided or eliminated
in the bankruptcy case. (See Plaintiff's Second Amended Complaint paragraphs 43 and 44 and
Exhibit “H™)

19. The judgment lien that Plaintiff alleges to have obtained against the Franklin
Property on September 23. 2005, was not avoided in the bankruptcy case. Additionally, the
filing of the Notice of Foreign Judgment in Idaho by Plaintiff was not avoided in the bankruptcy
case. (See Plaintiff’s Second Amended Complaint paragraph 45.)

20. More than five (5) years have passed since Plaintiff filed its Notice of Filing
Foreign Judgment on August 1, 2005, and Plaintiff has never filed any motion of any sort with

this Court or any court in Idaho to renew its alleged judgment or to seek execution thereon. (See
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Docket Report for the present case dated January 28. 2011, attached to the Erickson Affidavit as
Exhibit ="27))

21.  More than five (5) vears have passed since Plaintiff recorded the document issued
by Judge Allphin in the Utah state court proceedings purporting to be a Judgment in the sum of
$1.886.727.87. Said document was recorded as Franklin County Recorder’s Instrument
No. 231395 on September 23, 2005. Plaintiff has not renewed its recording of this document in
any way.

22, All of the causes of action in Plaintiff’s Second Amended Complaint are
dependent upon the existence of its Foreign Judgment. (See Second Amended Complaint Claims
for Relief))

ISSUES PRESENTED
By reason of the undisputed facts listed above, the following issues are presented to the
Court for resolution through the application of Idaho law:
o Did Plaintiff’s Foreign Judgment and Judgment lien lapse?
o Has Plaintiff satisfied Idahos requirements for execution on a judgment?
APPLICATION OF LAW
I. STANDARD OF REVIEW
Summary Judgment is appropriate when . . . the pleadings. depositions, and admissions

on file. together with the affidavits, if any, show that there is no genuine issue as to any material

fact and that the moving party is entitled to Judgment as a matter of law.” State v. Rubbermaid.

129 Idaho 353 (1996) citing to McCov v. Lions. 120 Idaho 765, 769 (1991).
Once the moving party establishes the absence of a genuine issue, the burden shifts to the

nonmoving party to make a showing of the existence of a genuine issue of material fact on the
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elements challenged by the moving partv. Thomson v. Idaho Ins. Agency. Inc.. 126 Idaho 527,

330-31. 887 P.2d 1034, 1037-38 (1994). It 1s well settled in Idaho that in order to create a
genuine issue of material fact. the party opposing the motion must present more than just a

conclusory assertion that an issue of material fact exists. Coghlan, 987 P.2d at 312-15, Van

Velson Corp. v. Westwood Mall Assoc.. 126 Idaho 401. 406. 8§84 P.2d 414, 419, (1994).

“Rather, the [opposing party] must respond to the summary judgment motion with specific facts

showing that there is a genuine issue for trial.” Coghlan, 987 P.2d at 312-13: Tuttle v. Sudenga
Indus.. Inc.. 125 Idaho 143, 150, 868 P.2d 473, 478 (1994).

The non-moving party has the obligation of establishing the existence of each element
essential to anv claims they have made in which they bear the burden of proof at trial. This
obligation has been imposed by the United States Supreme Court in applying Rule 56(c) of the

Federal Rules of Civil Procedure in the case of Cellotex Corp. v. Catrett. 477 U.S. 317 (1986).

The Idaho Supreme Court has adopted Cellotex in the application of Idaho Rules of Civil

Procedure 56(c). See Badell v. Beeks. 115 Idaho 101,102 (1998). In Cellotex, Justice Renquist

wrote for the majority and explained:

The plain language of Rule 56(c) mandates the entry of Summary Judgment. after
adequate time for discovery and upon motion, against a party who fails to make a
showing sufficient to establish the existence of an element essential to that party’s
case, and on which that party will bear the burden of proof at trial. In such a
situation, there can be no genuine issue as to any material fact, since a complete
failure of proof concerning an essential element of the non-moving party’s case
necessarily renders all other facts immaterial. The moving party is entitled to a
Judgment as a matter of law . .. 477 U.S. at 322-323.

As a result of Cellotex. the Plaintiff in this case cannot raise merit-less claims to defeat
Summary Judgment. Rather the Plaintiff must introduce or point to facts in the record that

support each element of each claim asserted in Plaintiff’s Second Amended Complaint.
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Essentially. the facts of the present case are admitted to by the Plaintiff in his Second
Amended Complaint. By application of Idaho law, the Plaintiff’'s foreign judgment and
judgment lien lapsed and can no longer be pursued by Plaintiff. Additionally. even if the foreign
judgment and judgment hien were still vahid, Plaintiff has entirely failed to satisfy the
requirements necessary to allow him to execute on his alleged foreign judgment. For these
reasons. all of Plaintiff’s claims in his Second Amended Complaint fail, there are no remaining

valid causes of action for Plaintiff to pursue. and this litigation should be dismissed.

II. PLAINTIFF’S FOREIGN JUDGMENT AND JUDGMENT LIEN HAVE LAPSED

Both the foreign judgment and the judgment lien Plaintiff claims to hold have lapsed by
operation of Idaho law. A judgment lien is purely a creature of statute and does not exist in the

body of our common law. Messenger v. Burns, 86 Idaho 26. 29. 385 P.2d 913. 914 (1963).

A judgment lien 1s created in Idaho by recording it with the county recorder. 1.C. § 10-1110.
“The lien resulting from recording of a judgment other than for support of a child continues five
(3) vears from the date of the judgment.” LC. § 10-1110. At any tume prior to the expiration of
the lien created by section 10-1110, the court which entered the judgment, may upon motion.
renew such judgment. L.C. § 10-1111 (Italics added). The renewed judgment may be recorded
in the same manner as the original judgment. and the lien established therebyv shall continue for
five (3) vears. Id.

Once it has been correctly filed a foreign judgment becomes enforceable as an Idaho

Judgment as of the date of filing pursuant to I.C. § 10-1302. G.&R Petroleum. Inc.. v. Clements.

127 Idaho 119, 120. 898 P.2d 50, 51 (1993). Upon recording, such a judgment becomes a lien
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upon real propertv. Westmark Federal Credit Union v. Smith, 116 Idaho 474. 476. 776 P.2d

1193. 1195 (1989).

However. Idaho courts “view I.C. § 10-1111 to be in the nature of a statute of limitations;

it sets the time limit for a judgment creditor to take action to renew the judgment and its

judgment lien.” Smith v. Smith. 131 Idaho 800. 802, 964 P.2d 667. 669 (Ct. App. 1998). If no
motion 1s filed by the judgment creditor within the time prescribed then both the judgment and

the judgment lien lapse or expire. G.&R Petroleum. 127 Idaho at 121, 898 P.2d at 52. Evenifa

motion is properly filed and the judgment is renewed there is a clear statutory mandate that, in
order for a renewed judgment lien to be acquired and perfected. the renewed judgment itself
must be recorded. 1.C. § 10-1111. A lien simply does not exist if the judgment. or renewed

judgment. has not been recorded. Amato v. The United States of America. et al, 94 F. Supp.2d

1077. 1081 (Dist. Idaho). This reasoning 1s supported by longstanding Idaho case law which
holds. “that a judgment lien lapses under the statute creating it, at the expiration of five vears

from the date 1t is docketed.™ Id.. (citing. Platts. v. Pacific First Federal Savines & Loan Ass'n

of Tacoma. 62 Idaho 340, 343 111 P.2d 1093, 1096 (1941)).

The facts in the present case are not in dispute. Plaintiff has pleaded these facts in his
Second Amended Complaint and the Exhibits attached thereto. Doing so has created a record for
this Court to review. Through his Second Amended Complaint, Plaintiff admits to these facts on
the record before the Court.

The undisputed facts are that on August 1, 2003, Plaintiff filed a Notice of Filing Foreign
Judgment. and the Affidavit of Margaret H. Olson re: Foreign Judgment in the present litigation.
On September 23, 2005, Plaintiff recorded its Notice of Filing Foreign Judgment as Franklin

County Recorder’s Instrument No. 231394. (See Plaintiff’s Second Amended Complaint
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paragraph 31 and Exhibit “E”.) On this same date Plaintiff also recorded the document issued by
Judge Allphin in the Utah state court proceedings purporting to be a Judgment in the sum of
$1.886.727.87. Said document was recorded as Franklin County Recorder’s Instrument
No. 231393, (See Plaintiff's Second Amended Complaint paragraph 31 and Exhibit "E™.) By
reason of having recorded the documents attached to his Second Amended Complaint as
Exhibit “E”, Plamtiff alleges to have obtained a judgment lien against the Franklin Property on
September 23, 2003. (See Plaintiff’s Second Amended Complaint paragraph 31 and Exhibit
“ET)

Plaintiff failed to file a motion with this Court, within five vears of August 1. 2005 to
renew the judgment it claims to have obtained. (See Erickson Affidavit Exhibit “27 Court
Docket Report.) Therefore, even if the Foreign Judgment Plaintiff claims to have obtained were
at one time valid. this judgment has now lapsed by operation of Idaho law and no longer exists.
As aresult, even if Plaintiff did have a valid judgment lien at one tume. this lien has also lapsed
and the Franklin Property is no longer bound by any judicial lien in favor of Plaintiff.

When Plamntiff learns that its judgment and judgment lien have expired Plaintiff may
argue that 1t somehow has the right to file a new foreign judgment and obtain a new judgment
lien. However, this is not the case. As Plaintiff has admitted in its Second Amended Complaint.
due to the Order of Discharge entered in Defendant Gordon Jones's bankruptcv proceedings.
Plaintiff 1s only entitled to pursue valid and enforceable security interests which would not have
been discharged by the bankruptcy. (See Plaintiff’s Second Amended Complaint paragraphs 35-
44 and Exhibits “G™ “second™ “G” and “H™.) Because Plaintiff does not have a valid judgment
lien in Idaho the bankruptcy Order of Discharge by its own terms prevents Plaintiff from

obtaining one.
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In summary, based upon the record created by Plaintiff’s Second Amended Compalint
any valid foreign judgment and judgment lien that Plaintiff may have enjoyed in Idaho have now
lapsed. Thev cannot now be renewed nor can a new judgment or judgment lien be obtamed.
For these reasons. Plaintiff cannot proceed with anv of the causes of action in his Second

Amended Complaint against Jones and this case should be summarily dismissed.

III. FAILURE TO PROCEED WITH EXECUTION

Even if Plaintiff’s alleged foreign judgment and judgment lien had not lapsed. Plaintiff
has still failed to proceed with a timely execution. Execution upon a judgment in Idaho is
controlled by statute. Except for child support. the party in whose favor judgment is given may,
at any time within five (3) vears after the eniry thereof. have a writ of execution issued for its
enforcement. 1.C. § 11-101 (Italics added). Under this statute a judgment creditor mayv delay
taking out execution against his debtor. as long as this statute permits him to claim the issuance

of execution. Stewart v. Slater, 61 Idaho 628, 629 105 P.2d 729 (1940). In all cases. other than

Jor the recovery of money. the judgment may be enforced or carried into execution after the lapse
of five (5) vears from the date of its entry, by leave of the court, upon motion. or by judgment for
that purpose. founded upon supplemental pleadings. 1.C. § 11-105 (Italics added).

In the present case, even if Plaintiff still had a valid judgment, the record reflects that
Plamtiff has taken no action to execute upon any such judgment within five (3) vears after said
judgment was entered. The judgment was entered on August 1, 2005. (See Plaintiff’s Second
Amended Complaint paragraph 26 and Exhibit “E™.) The Court docket in the present litigation is

devoid of any motions from Plaintiff seeking any sort of writ of execution of any sort. (See

Erickson Affidavit Exhibit *27.) The record also reflects that the judgment Plaintiff is relying
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upon is a “money judgment”. (See Plaintiff’s Second Amended Complaint paragraphs 26 and 32
and Exhibit “E”.) Because he made no effort to file a motion or to obtain an Order from the
Court allowing execution on the judgment within five (5) vears, Plaintiff is stopped from doing
so by application of Idaho law.

In summary, by his own admissions. and the record before the Court Plaintiff has failed
to proceed with or obtain any valid execution on the judgment he claims to have. The applicable
law now prevents Plaintiff from doing so. For these reasons. Plaintiff cannot proceed with any
of the causes of action in his Second Amended Complaint and this case should be summarily
dismissed in favor of Jones.

CONCLUSION

Plaintiff made no attempt to renew either the judgment or the judgment lien he relies
upon in his Second Amended Complaint. Additionally, Plaintiff made no effort to proceed with
or obtain any valid execution on this judgment. Through these failures Plaintiff’s judgment and
judgment lien lapsed and are no longer valid pursuant to Idaho statutes, and Plaintiff 1s now
barred by statute from seeking any execution. For these reasons, all of the causes of action
contained in Plaintiff’s Second Amended Complaint fail and this matter should be dismissed
summarily in favor of Jones.

W
DATED this KDay of February, 2011.

RACINE. OLSON, NYE, BUDGE &
BAILEY, CHARTERED

"

/

By: : o 5/ c{m//lztx

LANE V. ERICKSON
Attorney for Plaintiff
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CERTIFICATE OF SERVICE

I hereby certify that on the '}Cb day of Februaryv. 2011, I caused a true. correct and

complete copy of the foregoing document to be served by first class mail. upon the following at.
unless a different method of service is indicated:

Margaret Olson

Lincoln Hobbs

HOBBS & OLSON, LC

325 South 500 East

Salt Lake City. Utah 84111

801 519-2999 Fax

Attorneys for Plaintiff

)

LANE V. ERICKSON
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ORIGINAL

FILED
Lane V. Ernickson (ISB#: 3979)
RACINE. OLSON, NYE, [TFEB 11 AM S: L0
BUDGE & BAILEY, CHARTERED o
P.O. Box 1391 i
Pocatello. Idaho 83204-1391 yiid
Telephone: (208)232-6101 s TR
Fax: (208)232-6109

I SR IR E S P NI S Y B ol o B V)
P T R I ‘vLCK?\

Artorney for Defendant Gordon 4. Jones

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO IN AND FOR THE COUNTY OF FRANKLIN

ALLEN F. GRAZER. an individual, Case No. CV-05-183
Plaintiff, AFFIDAVIT OF

LANE V. ERICKSON IN SUPPORT
VS, OF

DEFENDANTS’ PRE-TRIAL BRIEF
GORDON A. JONES, an individual: a/k/a
GORDON A. JONES, Personal MOTION FOR SUMMARY
Representative of the ESTATE OF JUDGMENT

LINDA G. JONES, deceased: J&J
LIVESTOCK. LLC, a Utah limjted
liability company. and John Does. 1-10.

Defendants.
STATE OF IDAHO )
1 sS
County of Bannock )

LANE V. ERICKSON; after first being duly sworn on oath, deposes and states as
follows:

1. Affiant 1s the attorney for Defendants GORDON A. JONES. an individual:
GORDON A. JONES, Personal Representative of the ESTATE OF LINDA G. JONES.
deceased, (hereafter collectively referred to herein as “Jones™).

AFFIDAVIT OF LANE V. ERICKSON IN SUPPORT OF DEFENDANTS® PRE-TRIAL BRIEF
a/k/a MOTION FOR SUMMARY JUDGMENT
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2. Attached hereto as Exhibit =17 is a true and correct copy ot a Quif—Claim Deed
dated July 15. 2005. and recorded on July 29. 2005. as Franklin County Recorder’s Instrument
No. 230638, wherein J&J Livestock LLC. as grantor. transfers to Gordon A. Jones and Linda G.
Jones. husband and wite. the real property described therein which in this litigation has been
identified to be the “Franklin Property.”

3. Attached hereto as Exhibit “27 is a true and correct copy of the Court Docket
Report for the present litigation dated January 28, 201 1. which shows and sets forth the dates any
pleadings. orders or documents were filed and/or entered in the present litigation.

FURTHER SAITH AFFIANT NAUGHT.

DATED this _\}ib_; day of February. 2011.

4
/1

_ // - (5,? -
/Z/ i; // T /,.
N [, SR S iy 5 P

LANE V. ERICKSON

,

SUBSCRIBED AND SWORN TO before me on this _/7/ " dav of February. 2011.

}-M@.@.,&,.WM

§  LORNA ZUNDEL
NOTARY PUBLIC
STATE OF IDAHO

e

T

ResxdmU at:

(SEAL) . ;
Commission e\pnes e

AFFIDAVIT OF LANE V. ERICKSON IN SUPPORT OF DEFENDANTS PRE-TRIAL BRIEF
a’k/a MOTION FOR SUMMARY JUDGMENT
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CERTIFICATE OF SERVICE

_ . M . _

I hereby certify that on the i(j ““day of February, 2011, I caused a true. correct and
complete copy of the foregoing document to be served by first class mail. upon the following at.
unless a different method of service is indicated:

Margaret Olson

Lincoln Hobbs

HOBBS & OLSON. LC

525 South 300 East

Salt Lake City. Utah 84111

801 319-2999 Fax

Atrorneys for Plaintiff .

-
L
v 7 21 N

LANE V. ERICKSON

AFFIDAVIT OF LANE V. ERICKSON IN SUPPORT OF DEFENDANTS" PRE-TRIAL BRIEF
a’k/a MOTION FOR SUMMARY JUDGMENT
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i - ZigS
Ml Tax Notize To: o 51T JUL 28 2008 o T

Gordor & Lindz Jones
225 Wesy 1400 Novsh, Bountifel UT 84070 V. BLLIOTT LARSEN, RECORDER
‘ : . . _&}f gVLQ\JL% & £ Dgpuky
QUIT-CLAIM DEED FRANKLIN COUNTY, IDAHC

«

J&J LIVESTOCK L.L.C,, Grantor of Davis Coumry, State of Utsh, hereby QUIT CLATMS ©
GORDUN A JORES snd LINDA G. JONES, huskend und wife, for the stirr of TEN DOLLARS AND
OTHER GOOD AND VALUARBLE CONBIDERATION, the bilowing described mast of land in Frenkdin
County, State of Idzhe:

COMMENCING AT A POINT 33-3/4 RODS NORTH OF THE SOUTHEAST CORNER OF THE
SOUTHWEST QUARTER OF SECTION 35, TOWNSHF 14 SOUTH, RANGE 38 EASTOF THE
BOISE MERIDIAN, FRANKLIN COUNTY, IDAHG, AND RUNNING THENCR WEST 240
RODE, THENCE NORTE 53-3/4 RODR, THENCE EAST 240 RODS; THENCE SOUTH 53-3/4

RODS TO THE PLAEE OF REGINNING.

EXCEPTING AND RESEAVING A RIGHT-OF-WAY FOR ANY AND ALL IRRICGATION DITCHES AND
CANALS, AND PUBLIC ROADS NOW EXISTING OR IN USE UPON AND ACROSS SAID PREMISES,
AND EXCEFTING AND RESERVING THEREFROM A STRIP OF LAND 3 RODS WIDE ALONG THE
EAST SIDE OF THE ABOVE-DESCRIBED LAND.. ‘ :

ALSQ, THE SOUTH HALF DF TEE SOUTEWEST QUARTER, THE NORTHEAST QUARTER OF THE
SOUTHWEST QUARTER, AND THE SCUTHEWEET QUARTER OF THE SOUTHEAST QUARTER OF
SECTION 34, TOWNSHIP 14 SOUTEH, RANGE 38 EAST OF THE BOISE MERIDIAN, FRANKLIN
COUNTY, IDAH0. '

TOGETHER WITH 38 SHARES OF THE CAPITAL STOCK OF TWIN LAKRS CANAL COMPANY.
TAY SERIAL WO
ADDRESS:

SURJECT TO esszmentz, resmictors, covenants end rights of way sppsaring of reoosd or
enforceable in lzw or egeity.

WITNESS the hend of s=id Grentor(s) this /< deyof /&/x . 2005,
-

I&F LIVESTOCK LLC.

' %"“h&@i RN

_By: GORDON A,JONES, Maneger

o K e
By: LINDA G. JONES, Mznager

PG

Onthe J gi dayof oy Jhe , 2008, perscnally epprared befors me GORDON Al
JONES and LINDA G: JONES gz managers cf J&J LIVESTOCK, L.L.C,, who duly acknowledged they zre

the signers of the farepoing Dead,

P Bioans e Pl LT B . 7 & z
. ) ) IS

. RhRYT 13,2008
3e STATE OF UTAH
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Allen F. Grazer vs. Gordon A. Jones, efal.

District Filed: 05/12/20055ubtype: Other Claims Judge: David C. Nys

Judos Type of Hearing
' David C. Nys Court Trial

David C. Nya Court Trial

David C. Nye Court Trial

5 New Case Filed - Other Claims

Fiiing: A1 - Civil Complaint, Mora Than $1000 Ne¢ Prior
Appsarance Paid by: Hobbs & Olson, LC Receipt number:
0001351 Datad: 5/12/2005 Amount: $77.00 (Check)
Plaintiif: Grazar, Allen F. Appearance Margarst H. Olson
Lis Pendens

Appilication for Prajudgment Writ of Attachment

Notice of Hearing

Memorandum in Support of Appiication for Prajudamant Writ

of Attachment

Accepiancs of Servics

Affigavit of Allen F. Grazer in Suppart of Prajudgment Writ of
Attachment

Summons issued: Gordon A. Jones/ Shawn Potier Esquire
Hearing Scheduled (Hearing Scheduied 07/28/2005 01:30
PM) Plainiiffs Application for Prejudgment Writ of
Attachmant

Filing: 11A - Civil Answer Or Appear. More Than $1000 No
Prior Appearance Paid by: J & J Livestock, LLC (defendant)
Receipt number: 0001886 Dated: 7/8/2005 Amount: $52.00
{Check)

5 Summons - Gordon Jonas

Memeorandum in Oppasition to PlaintiTs Motion for Injunctive
Relief and Prejudgment Writ of Attachmeant

Hearing result for Hearing Schaduled held on 07/28/2005
01:30 PM: Hearing Vacated PlaintifTs Appiication for
Prejudgment Writ of Attachment

Stipulation for Prejudgmeant Writ of Atiachment and
injunction

Filing: 81 - Filing Foresign Judgment Judgment Creditor Paid

08/01/2005 by: Olson, Margaret H. (atiorney for Grazer, Allen F.) Receipt

08/01/2005

numbear: 0002258 Dated: 8/1/2005 Amount: $7.00 (Check)
Notice Of Filing Foreign Judgment

08/01/2005 Afiidavit of Margaret H. Oison re: Foreign Judgment

08/22/2005
08/22/2005
11/21/2005
11/21/2005
11/21/2005

e I PO,

~ /_,\-‘,-\ﬁidv\w-/nmng‘.\?nvv\‘,—\;n—g ot lic An

Prejudgment Writ of Aftachment and injunction
Case Status Changed: closad

Notice of Change of Address

Cass Status Changed: recpened

Motion to Amend Complaint

J & J Livestock, LLC Jones, Gordon A. Jones, Jason Jones, Lindza G.
s:Grazer, Allen F.

- Reopenead
*02/04/2008

//Z &

1/2R/2011
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epository - Case Num

sult Page

11/21/2005 Memorandum in Support of Motion tc Amand Complaint
11/22/2005 Order to Amend Complaint

(05/30/2006 Nofices of Withdrawal of Counsel-Shawn Potier for Jones
07/19/2008 Notice of Removal of Civil Action by Trustes

07/19/2006 Cass Status Changed: closad pending clerk action
£1/08/2007 Notice of Removal of Civil Action by Trusiee-Jubber
01/08/2007 Order Remanding Adversary Proceading-Certifiad Copy
12/28/2007 Reguesi for Scheduling and Managemeani Confarance-Olson
1/02/2008 Notice of Withdrawal of Counsel!

2/04/2008 Defendant: Jones, Gordon A. Appearance Lane V. Erickson
2/04/2008 Dafendant: Jones, Linda G. Appearance Lans V. Erickson
Defendant: J & J Livestock, LLC Appearance Lane V.
Erickson

{

C
8]
O
02/04/2008

02/04/2008 Notice Of Appsarance - Lans Erickson
02/12/2008 Hearing Scheduled (Status 03/13/2008 03:00 PM)
03/43/2008 Hfar:mg r§suli for Status held on 03/13/2008 03:00 PM:
Hearing Hald

Hear ched B Trial 11/05/ &:00 AM
03/24 /2008 ﬁ;armg Svrj‘,qul?d (Bench Trial 11/05/2008 02:00 AlM)
afiernocn of 6th if needed
Hearing Scheduied (Banch Trial Pretrial 10/08/2008 01:30
PM)
(05/16/2008 Plainiiffs Disclosure of Witness-Hobbs ‘
Hearing result for Bench Trial Pretirial held on 10/09/2008
01:30 PM: Confinusd
Hearing Scheduled (Bench Tral Pratrial 10/23/2008 01:30
PM)
08/06/2008 AMEZNDED Notice of Hearing
Hearing Scheduled (Motion o Withdraw 09/11/2008 01:45
PM) Motion ic Withdraw Atiorney-Lane Erickson
08/21/2008 Wiotion 1o Withdraw as Atiomey of Record-Erickson
Notics of Hearing for Motion i Wiihdraw as Atiornay of
Record-Erickson
Withdrawal of Motion to Withdraw as Attomey of Record-
Zrickson
10/01/2008 Change Assignad Judge (batch process)
10/07/2008 Adminisirative Order of Reference
10/07/2008 Hearing Scheduled (Bench Trial 11/05/2008 08:00 AM)
10/10/2008 Change Assignad Judge
10/10/2008 Administrative Order of Referenc
10/15/2008 Defendant: Jones, Linda G. Appearance Kent Lee Hawkins

03/21/2008

08/06/2008

08/05/2008

08/18/2008

08/21/2008

08/10/2008

m

10/24/2008 Order of Reference

11/04/2008 Change Assigned Judge

05/13/2009 Defendant Gordon A. Jones' Motion to Dismiss-Erickson

- Affidavit of Lane V. Erig in t of Defe

05/13/2000 ,‘Amda it of Laﬂ e\/ Eri k;onl ‘Suppon ot Defendant Gordon
A. Jones' Motion to Dismiss-crickson

05/13/2008 Defendant Gordon A. Jones' Motion fo Dismiss-Erickson

Affidavit of Lane V. Erickson in Support of Defendant Gordon

A. Jones' Motion 1o Dismiss-Erickson

Memorandum in Opposiiion to Gordon A. Jones' Motion o

Dismiss-Hobbs

Defendant Gordon A. Jones' Reply ic Memorandum in

Oppoesition and Motion for Sancfions-Erickson

08/19/2009 Supplemental Afficavit of Lane V. Erickson-Erickson
06/23/2009 Hearing Scheduled (Motion 07/31/2008 02:00 PM)
08/25/2008 Notica of Hzaring-Erickson

05/13/2009
06/10/2008

05/19/2009

Defendant Linda G. Jones' Joinder in Moiion o Dismiss-

Db
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07/02/2008 Gallatent

S Memorandum in Opposition 1o Linda G. Jones’ Joindar in

~ Motion to Dismiss-Hobbs
amL s Memorandum in Opposiiion {o Defandant Gordon
.. Jonas' Motion for Sanctions-Hobbs

[o»]
oI
N
[\)
I\)
Q
O

Court Minutes Hearing type: Motion 1o Dismiss Hsaring date:

7/31/2008 Time: 2:13 pm Courtroom: Court reporter:
07/31/2008 Stephaniz Morss Minutes Clerk: Linda HAMFTON Taps
Number: Plainiiff: Lincoln Hobes Mr. Jones: Lane Erickson
Mrs. Jones: Dave Gallatant
Hzaring result for Motion held on §7/31/2008 02:00 PM:
District Court Haaring Hald Court Reporier: Staphanie Morse
Number of Transcript Pages for this haaring estimated: less
than 100 pages
07/31/20D8 AMENDED Complaint
Defengant: Jones, Linda G. Appearance Dave Roberi
Gallafent
2008 Minute Entry And Order
2008 Motion to File Second Amanded Complaini-Hobbs
Memorangum in Support of Motion to File Second Amanded
Complaini-Hobbs

11/13/2008 Hearing Schaduled (Motion 11/24/2008 08:30 AM)
11/30/200S Notice of Hearing
12/07/2008 Siipuigtion for Filing Second Amended Complaini-Hobbs
12/07/2008 Second Amendad Complaint-Hobbs
02/25/2010 Affidavit of Service-Jason Jonas
02728/2010 Defendant: Jones, Jason Appsarance Jared A Steadman

11/04/2009

Fiiing: 11 - Initial Appearance by persons other than the
plaintiff or petitioner Paid by: Stsadman, Jared A (atiorney
02/25/2010 jor Jones, Jason) Receipt number: 0000582 Datad
2/25/2010 Amount: $38.00 (Chack) For: Jones, Jason
(defandant)
02/25/2010 Notice of Special Appsarance-Sisadman
02/26/2010 Dafandant Jason Jones' Motion to Dismiss-Steadman
02/26/2010 Afidavit of Jason Jones-Steadman
$2/25/2010 Amidavit of Barbarz Jones-Steadman
02/258/2010 Brief in Support of Motion to Dismiss-Steadman
Hearing Schaduled (Motion 1o Dismiss 03/24/2010 10:30
AM)
Hearing result for Motion to Dismiss held on 03/24/2010
10:30 AM: Continued Motion o Dismiss Defendant
Hearing Scheduled (Motion o Dismiss 04/30/2010 10:30
AN)
Notics of Hearing on Defendant Jason Jones' Motion to
Dismiss-Gallafent
03/2372010 Summons issuad
Memorandum in Response to Motio nio Dismiss and Brief in
04/19/2010 Support of Motion to Dismiss (Of Defendant Jason Jones)-
Hobbs
04/28/2010 Notice Regarding April 30, 2010 Hearing-Hobbs
04/28/2010 Afmdavit of Service
/2010 Hearing result for Motion fo Dismiss held on 04/30/2010
10:30 AM: Hearing Held
05/03/2010 Sacond Notice of Special Appsarance-Stzadman
Defendant Jason Jones' Renewed Motion fo Dismiss-
Steadman
08/11/2010 Decision on Motion to Dismiss
06/28/2010 Order for Submission of Information for Scheduiing Order

03/04/2010
03/08/2010
0370872010

03/09/2010

D4/3

05/03/2010

s
0772312010 5in: Statement Submitiing Information for Schaduiing
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sult Page

Order-Hobbs

07/28/201C Motion for Leave io File Third Amanded Complaini-Hobbs
— v I\/IDF']OI’E’IdJﬂ in Support of Motion for Leave to File Third
0772972011 AT

Ameandad Complaint-Hobbs
08/20/2010 Hearing Scheduled (Court Trial 52/08/2011 09:00 AWY)
08/20/2010 Hearing Scheduied (Court Trial 05/17/2011 02:00 AM)
08/20/2010 Hearing Schaduled (Court Trial 09/20/2011 05:00 AM)

S ’ d uiing Order, Notice of Trial Setiing, and Initial Prairial

08/20/2010

08/25/2010 Hesaring Schaduled (Motion 09/02/2010 1C:30 AM)
08/25/2010 Notice of Hearing
Defendant Linda G. Jones' Joinder in Objection fc Molion 1o
Dzsmn;:—cteadman
Court Minutes Hearing type: Motion Hearing datzs: 8/2/28010
Time: 10:42 am Courtroom:; Court reporier: Stephanis Morse
08/62/2010 Minutes Clerk: Linda HAMPTON Tape Number: Lincoln
Hobbs - telephone Layne Erickson - telephone Jared
Stzadman
Hearing rasult for Motion heid on 08/02/2010 10:30 AM:
District Court Hearing Held Count Reporier: Dorothy Snarr
Number of Transcript Pagas for this hearing estimated: less
thar 100 pagss
Motion to Substitute Gordon A. Jones
05/20/2010 Reprasentative of the Estate of Linda
Hobbs
Mermorandum in Support of Motion io Substitute Gordon A.
09/20/2010 Jonss, Personal Representative of the Estats of Linda G.
Jonss, decsasad-Hobbs
Hearing Schaduled (Motion 11/24/2010 10:00 AM) In
Bannock County
11/08/2010 Notice of Telephonic Hearing
Called Lincoln Hobbs' office to changs Judge Nye's numbear
fo Franklin County.
Court Minuies Hearing type: Motion Hearing date:
11/24/2010 11/24/2010 Time: 10:08 am Courtroom: Court reportar:
~ 7 Minutes Claerk: Linda HAMPTON Tape Number: Lincoln
Hobbs Lane Erickson
12/13/2010 Affidavit of Service
12/13/2010 Affidavit of Service
12/22/2010 Nolice Of Appearance - Lane Erickson
01/10/2011 Notice of Telephonic Status Conferance
Hearing Scheduled (Scheduling Conference 01/13/2011
02:00 AM)
01/13/2011 Confinued (Court Trial 03/28/2011 05:00 AM)
Hearing result for Scheduling Conference held on
01/13/2011 01/13/2011 08:00 AM: Hearing Held - telephonically not
recorded
01/13/2011 Minuie Eniry And Order
Notice of Service of Defendanis' First Set of Discovery 1o
Plainiifi-Erickson
C1/21/2011 Answer to Plainiiffs Second Amended Complaint-Erickson
01/24/2011 Answer fo Plzintifts Second Amsnded Complaint-Erickson
Noftics of Service of Defendants’ First Set of Discovery io
Plaintiff-Ernckson

08/01/2C40

08/02/2010

Personal
G. Jones, Decezsed-

1

01/11/2011

01/21/2011

01/24/2011

Connection: Secure

2R/2011
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