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Of Counsel ‘__,\_‘jjji“

HOBBS & OLSON, L.C. SIS
Attorneys for Plaintiff Allen F. Grazer

466 East 500 South, Suite 300

Salt Lake City, Utah 84111

Telephone: (801) 519-2555

Facsimile: (801) 519-2999

IN THE SIXTH JUDICIAL DISTRICT COURT
IN AND FOR FRANKLIN COUNTY, STATE OF IDAHO

LLEN F. GRAZER. an individual |
ALLEN F. GRAZER, an individual MOTION FOR SUMMARY JUDGMENT
Plaintiff AND FOR ISSUANCE OF WRIT OF
EXECUTION
V.

GORDON A. JONES, an individual;
GORDON A. JONES, personal representative
of THE ESTATE OF LINDA G. JONES,
deceased; J&J LIVESTOCK, LLC, a Utah Civil No. CV-2005-183
Limited Liability Company; and John Does 1- )

10. Judge David C. Nye

Defendants.

Comes now Allen F. Grazer and respectfully moves this Court for an Order granting
summary judgment against Gordon A. Jones individually and Gordon A. Jones as personal
representative of the Estate of Linda G. Jones, deceased and issuing a Writ of Execution
allowing Grazer to execute against the real property located in Franklin County, Idaho more
particularly described on Exhibit “A” and water shares owned or previously owned by Gordon

A. Jones in Twin Lakes Canal Company.

MOTION FOR SUMMARY JUDGMENT
AND FOR ISSUANCE OF WRIT OF

EXECUTION
4685003 \Mot.S1. Writ.doc.

560



This motion is supported by a Memorandum of Points and Authorities submitted

herewith.
DATED this /¢ day of February, 2011,

HOBBS & OLSON, L.C.

S Lﬁ\ 7
A W
> e

LINCOLN W. HOBBS
MARGARET H. OLSON
Attorneys for Plaintiff Allen F. Grazer

MOTION FOR SUMMARY JUDGMENT 2

AND FOR ISSUANCE OF WRIT OF

EXECUTION
46831003\Mot.S]. Writ.doc
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[ hereby certity that on the _’/ ‘)_ day of February, 2011. I caused a true and correct copy

of the foregoing to be served upon the following in the manner indicated:

Lane V. Erickson [><1 Emal

RACINE. OLSON.NYE. BUDGE & BAILEY oo
CHARTERED [ ] Mal
201 East Center Street [ ] Fax 801-621-4436
Pocatello. ID 83201-6329 B Fed Ex
Attornevs for Defendants Gordon A. Jones and [ | Hand Delivery
J&I Livestock. LLC [ ] Personally Served

Sixth Judicial District Court [
Franklin County Clerk st ks
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Preston 1D 83263 [ ] Fax (208) 852-2926
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[ ] Hand Delivery

[ ] Personally Served

] Email
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Courtesy Copies to: [ ] Email

£ Mail
Honorable David C. Nye [ | Fax (208) 236-7418
Sixth Judictal District Court Judue [ 1 Fed Ex
P.O. Box —H(ﬂ’ [ } Hand Delivery
Pocatello. ID 83205 [ ] Personally Served

e
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MOTION FOR SUMMARY JUDGMENT
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LINCOLN W. HOBBS (ID BAR # 07325) FRAME U L CVT Y CLERK
MARGARET H. OLSON (ID BAR #04680) I
Of Counsel 4 2

HOBBS & OLSON, L.C.

Attormeys for Plaintiff Allen F. Grazer
466 East 500 South, Suite 300

Salt Lake City, Utah 84111
Telephone: (801) 519-2555
Facsimile: (801) 519-2999

IN THE SIXTH JUDICIAL DISTRICT COURT
IN AND FOR FRANKLIN COUNTY, STATE OF IDAHO

ALLEN F. GRAZER, an individual, MEMORANDUM OF POINTS AND
AUTHORITIES IN SUPPORT OF
MOTION FOR SUMMARY JUDGMENT
Plaintiff, ‘ AND ISSUANCE OF WRIT OF

EXECUTION

V.

GORDON A. JONES, an individual;

GORDON A. JONES, personal representative Civil No. CV-2005-183
of THE ESTATE OF LINDA G. JONES,
deceased; J&J LIVESTOCK, LLC, a Utah Judge David C. Nye
Limited Liability Company; and John Does 1-
10,

Defendants.

Comes now Allen F. Grazer (“Grazer”) and respectfully submits this Memorandum of

Points and Authorities in Support of his Motion for Issuance of Writ of Execution.

STATEMENT OF FACTS
1. On November 1, 2002, an action was commenced by Gordon A. Jones, a
defendant herein, against Grazer, the plaintiff herein, in the Second District Court in and for the

State of Utah entitled Gordon Jones and Richard Barney, Plaintiffs v. Allen Grazer, with a

MEMORANDUM OF POINTS AND
AUTHORITIES IN SUPPORT OF

MOTION FOR SUMMARY JUDGMENT
AND ISSUANCE OF WRIT OF EXECUTION
4685\003\SJ.WRIT.MEM.

564



counterclaim action denoted as Allen F. Grazer, Counterclaim Plaintiff v. Gordon A. Jones and
Richard Barmney, Counterclaim Defendants, Consolidated Civil No. 020700570 (the “Utah
Case™).

2. On December 22, 2004, Gordon A. Jones and Linda G. Jones executed a Quit-
Claim Deed conveying title to the certain farm property located in Franklin County, Idaho (the
“Property”) to J&J Livestock, LLC an entity purporting to be a Utah limited liability company.
The Quit-Claim Deed was recorded in the office of the Franklin County Recorder at the request
of Jason Jones, the son of the défendants, on December 27, 2004 as Entry No. 228503. A copy

of the December 22, 2004 Quit-Claim Deed containing a legal description of the Property is

attached as Exhibit “A.”

3. J&J Livestock, LLC (“J&J”) was not registered with the State of Utah as of the
date of the conveyance. It was subsequently registered on December 28, 2004. It was last

renewed with the State of Utah on February 7, 2006 and its registration has expired as of April 7,
2007. A copy of the business registration history from the State of Utah Division of
Corporations is attached as Exhibit “B.”

4. On May 12, 2005, Grazer filed a complaint commencing this action to avoid a
transfer of the Property from Gordon A. Jones and Linda G. Jones to J&J The complaint further
sought the issuance of a preliminary injunction enjoining Gordon A. Jones from transferring or
disposing further disposition of the Property or other property pending the disposition of this

matter. See Docket Entry May 12, 2005

MEMORANDUM OF POINTS AND 2
AUTHORITIES IN SUPPORT OF

MOTION FOR SUMMARY JUDGMENT

AND ISSUANCE OF WRIT OF EXECUTION
4685\003\SJ. WRIT.MEM

510



A Lis Pendens was recorded as Entry 229796 against the Property in the action in

A

the office of the Franklin County Recorder on the same date. A copy of the recorded Lis
Pendens is attached as Exhibit “C.”

6. On July 11, 2005, a judgment in the amount of $1,886,727.87 together with post
judgment interest and attorney’s fees accruing thereon was entered in favor or Grazer and against
Gordon A. Jones and others in the Utah Case (the “Judgment™). A copy of the recorded

Judgment is attached hereto as Exhibit “D.”

7. On June 30, 2005, Attorney Shawn W. Potter served an answer in this case on
behalf of Gordon A. Jones, Linda G. Jones and J&J. See Docket Entry dated July 8, 2005.

8. On July 15, 2005, Gordon A. Jones and Linda G. Jones as managers of J&J
éxecuted a Quit Claim Deed conveying title to the Property back to Gordon A. Jones and Linda
G. Jones, husband and wife. A copy of the Quit Claim Deed is attached hereto as Exhibit “E.”

9. On July 22, 2005, the Judgment was recorded as Entry No. 231395 in the Office
of the Franklin County Recorder. A copy of the recorded Judgment is attached hereto as Exhibit

10. On August 1, 2005, Grazer filed a Notice of Filing Foreign Judgment in this case.
See Docket Entry August 1, 2005,

11. On July 27, 2005, Defendants stipulated to the issuance of a Wit of Attachment in
this case covering the Property and water shares of Twin Lakes Canal Company (the “Water

Shares™) benefitting the Property and agreed that an order “may enter enjoining them from

MEMORANDUM OF POINTS AND 3
AUTHORITIES IN SUPPORT OF

MOTION FOR SUMMARY JUDGMENT

AND ISSUANCE OF WRIT OF EXECUTION
4635\003\SJ. WRIT.MEM

51



further transferring or disposing assets in the State of Idaho.” See Docket Entry dated July 28,

2005.

12. On August 12, 2003, Jason Jones, son of Gordon A. Jones and Linda G. Jones,
recorded a Notice of Interest against the Property with the Franklin Country Recorder. A copy
of the recorded Notice of Interest is attached hereto as Exhibit “F.”

13. On August 22, 2003, this Court issued a Prejudgment Writ of Attachment and
Injunction covering the Property and the Water Shares and enjoining the Defendants from
“further transferring or disposing of assets in the State of [daho.” See Docket Entry dated August
22, 2005.

14. On April 18, 2006, Gordon A. Jones filed a case under Chapter 7 of the
Bankruptcy Code, staying further proceedings in this case. A copy of the Bankruptcy Petition is
attached hereto as Exhibit “G.”

15, On April 19,2007, Judge Judith A. Boulden of the United States Bankruptcy
Court for the District of Utah signed an Order Approving Settlement Agreement and Authorizing
Trustee’s Abandonment of Property of Estate (the “Bankruptcy Order™), pursuant to which the
Chapter 7 Trustee, inter alia, abandoned all interest in the Property and Water Shares and Grazer
was authorized “to fully pursue all his rights and claims against the aforesaid property in any
State of Federal Court what would have jurisdiction absent the filing of the Debtor’s
bankruptey...” Order p.3, 2. A copy of the Order is attached hereto as Exhibit “H.”

16. The Settlement Agreement approved by the Order specifically states that Grazer
has a “valid, enforceable security interest in all the remaining property of the Debtor’s

MEMORANDUM OF POINTS AND 4
AUTHORITIES IN SUPPORT OF

MOTION FOR SUMMARY JUDGMENT

AND ISSUANCE OF WRIT OF EXECUTION
4685\003\8J. WRIT. MEM

51



bankruptcy estate” including, inter alia, the Property at issue herein, the Idaho Fraudulent
Conveyance Action (this current action) Fraudulent Conveyance Actions or any other action that
could have been filed by a creditor prior to the filing of the Debtors bankruptcy case...to recover
property owed to the Debtor or transferred to third parties by the Debtor” as property that was
abandoned by the bankruptcy estate and/or for which Mr. Grazer obtained relief from the
automatic stay. Settlement Agreement, p. 10, 4. A copy of the Settlement Agreement is
attached hereto as Exhibit “1.”

17.  The Settlement Agreement further provided that Grazer was “entitled to fully
pursue all his rights and claims against the aforesaid property [including the Property herein],
which rights and claims are not altered, amended or affected in any way by this Agreement or by
the filing of the Debtor’s Bankruptcy Case.” /d.

18. On January 20, 2009, the Honorable Judith A. Boulden issued an Order granting a
discharge of Gordon Jones’ remaining unsecured debt under 11 USC § 727. A copy of the Order
of Discharge of Debtor is attached hereto as Exhibit “J.”

19. The Order of Discharge “prohibits any attempt to collect from the debtor a debt
that has been discharged....However, a creditor may have the right to enforce a valid lien such as
a mortgage Or security interest, against the debtor’s property after the bankruptcy, if that lien was
not avoided or eliminated in the bankruptcy case.” Id. (Order, p. 2, “Explanation of Bankruptcy
Discharge in a Chapter 7 Case™). Id.

20. On February 19, 2010, Linda G. Jones died in Provo, Utah. See Application for
Appointment of Personal Representative, In the Matter of the Estate of Linda G. Jones, Second
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District Court, State of Utah, Probate No.103700100 (the “Application™). A copy of the
Application is attached hereto as Exhibit “K.”

21. The will of Linda G. Jones, attached to the Application, leaves all real and
personal property not specifically devised by separate list (with regard to personal property) to
the Gordon A. and Linda G. Jones Family Trust dated 10-19-2004 (the “Jones Trust™). See Will
of Linda G. Jones. A copy of the Will is attached as Exhibit “A” to the Application.

ARGUMENT
POINT I

The Propertv is Described in the Writ of Attachment is Subject to Execution.

When a party holds a judgment in his favor for money, the judgment may be enforced by
a writ of execution against all non-exempt property of the judgment debtor. Idaho Code Ann.

§11-104. Idaho law specifies a broad range of property subject to execution by a judgment

debtor:

11-201.PROPERTY LIABLE TO SEIZURE. All goods, chattels, moneys
and other property, both real and personal, or any interest therein of the
judgment debtor, not exempt by law, and all property and rights of
property, seized and held under attachment in the action, are liable to
execution. Shares and interest in any corporation or company, and debts
and credits, and all other property both real and personal, or any interest in
either real or personal property, and all other property not capable of
manual delivery, may be attached on execution in like manner as upon
writs of attachment. Gold dust must be returned by the officer as so much
money collected, at its current value, without exposing the same to sale.
Until a levy, property is not affected by the execution.

Idaho Code Ann. §11-201.
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Separate debts of either spouse may be paid from community property. Credit Bureau of
Eastern Idaho. Inc. v. Lecheminant, 235 P. 3d 1188 (Idaho 2010). Debts need not be incurred
by the benefit of the community in order for the community to be liable. /d. See also, Holt v.
Empey, 32 1daho 106, 178 P. 703 (1919)(Community real estate liable to attachment and

execution for the debts of the husband, whether incurred for his own use or for the benefit of the

comimunity).

In this case, it is uncontested that a judgment was validly entered against Gordon Jones in
the Utah Case. The Judgment was duly filed as a foreign judgment in Idaho in pleadings in this
case and recorded with the Franklin County Recorder. Both Gordon Jones and Linda Jones,
prior to her death, stipulated to the attachment of the Property and the Water Shares. The
Stipulation and the Writ of Attachment barred any further transfer of any property owned by
Gordon Jones or Linda Jones in the State of Idaho. Grazer is entitled to collect on his Judgment

against any assets available to Gordon Jones, including community assets.
POINT II

Grazer is Not Barred From the Issuance of a Writ of Execution by

Statutes of Limitation.

Jones, in his Answer to the Second Amended Complaint asserts that Grazer is barred
from obtaining a Writ of Execution by the provisions of Z.C. §§71-101 and [7-103, which require
that a writ of execution must issue within 5 years of the entry of the Judgment. This argument
ignores first the fact that this action was filed on May 12, 2005 and the Property was attached
pursuant to a Writ of' Attachment on August 22, 2005, a mere month after the entry of the
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Judgment. Further this matter has been delayed by the withdrawal and reentry of appearance of

counsel for Gordon Jones.
This argument further ignores the provisions of the Idaho Code tolling the accrual of time
for the purposes of calculating statutes of limitations. Section 5-234 provides:
5-234. ACTION STAYED BY INJUNCTION OR STATUTE. When the
commencement of an action is stayed by injunction or statutory

prohibition the time of the continuance of the injunction or prohibition is
not part of the time limited for the commencement of the action.

1C §3-234.

In this case, the Judgment on which Grazer is executing was entered on July 11, 2005.
Statement of Facts 6. Gordon Jones filed a Chapter 7 bankruptcy on April 16, 2006. /d. §14.
The bankruptcy was discharged on January 20, 2009. /d. 18

Pursuant to the provisions of the United States Bankruptcy Code, the automatic stay
imposed by the bankruptey filing precludes any action to be taken against the debtor or property
owned by the debtor without leave of the bankruptcy court. See 11 U.S.C. §362. Accordingly,
the three year period of time during which Gordon Jones was in bankruptcy and Grazer was
prohibited from pursuing collection against any assets of Gordon Jones must be excluded from
the five year period asserted as a defense by Gordon Jones. This motion is timely and within the
period allowed under £.C. §11-101 and §11-105.

CONCLUSION

The Property and Water Shares are community property which is subject to execution for

the debts of Gordon Jones. The bankruptcy of Gordon Jones tolled the time period within which
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a Writ of Execution must issue in this case. Grazer requests that this Court enter an Order

issuing a Writ of Execution against the Property and the Water Shares and directing that they be

sold in accordance with Idaho law.

DATED this . < day of February, 2011.
HOBBS & OLSON, L.C.

S Ty
e ’

LINCOLN W. HOBES
MARGARET H. OLSON
Attorneys for Plaintift Allen F. Grazer

I
F o
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CERTIFICATE OF BELIVERY

[ hereby certifv that on the /< day of February. 2011. I caused a true and correct copy

of the toregoing to be served upon the following in the manner indicated:

Lane V. Erickson EZ}"/Email Be
RACINE. OLSON. NYE. BUDGE & BAILEY rag
CHARTERED [] Mall
201 East Center Street [ ] Fax 801-621-4436
Pocatello. ID 83201-6329 B4 Fed Ex
Attornevs for Defendants Gordon A. Jones and [ ] Hand Delivery
J&J Livestock. LLC [ ] Personally Served
Sixth Judicial District Court [ | Email
Franklin County Clerk o (ol

39 West Oneida. Room 2 [ ]Mail
Preston 1D 83263 [ ] Fax (208) 8522926

< Fed Ex

[ ] Hand Delivery

[ ] Personally Served
Courtesy Copies to: [ ] Email

B Mail
Honorable David C. Nye [ ] Fax (208) 256-7418
Sixth Judicial District Court Judge [ ] Fed Ex
P.O. Box 4163 [ ] Hand Delivery
Pocatello. ID 83205 [ | Personally Served

e am YA

A

[
[
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Recorded at the requast of

3503 Jason Joneg
lO 10
Mai! Tax Notice To- a.m. DEC 27 2004 |18 1 2 R
Gordon & Linda Jones .
235 West 1400 North, Bountifid, UT 84010 V., ELLIOTT LARSEN. RECORDER
By Deputy

QUIT-CLAIM DEED  FRANKLIN COUNTY, IDAHO

GORDON A. JONES and LINDA G. JONES, Grantors of Davis County, State of Utah,
hereby QUIT CLAIM to J&J LIVESTOCK L.L.C. for the sum of TEN DOLLARS AND OTHER
GOOD AND VALUABLE CONSIDERATION, the following described tract of land in Franklin County,

State of Idaho:

COMMENCING AT A POINT 53-3/4 RODS NORTH OF THE SOUTHEAST CORNER. OF
THE SOUTHWEST QUARTER OF SECTION 35, TOWNSHIP 14 SOUTH, RANGE 38 EAST
QF THE BOISE MERIDIAN, FRANKLIN COUNTY, TDAHO, AND RUNNING THENCE
WEST 240 RODS, THENCE NORTH 53-3/4 RODS, THENCE EAST 240 RODS; THENCE
SOUTH 53-3/4 RODS TO THE PLACE OF BEGINNING.

EXCEPTING AND RESERVING A RIGHT-OP-WAY FOR ANY AND ALL IRRIGATION DITCHES
AND CANALS, AND PUBLIC ROADS NOW EXISTING OR IN USE UPON AND ACROSS SAID
PREMISES, AND BXCEPTING AND RESERVING THEREFROM A STRIP OF LAND 3 RODS WIDE

' ALONG THE EAST SIDE OF THE ABOVE-DESCRIBED LAND,

AtSO, THE SOUTH HALF OF THE SCUTHWEST QUARTER, THE NORTHEAST QUARTER OF
THE SOUTHWEST QUARTER, AND THE SOUTHWEST QUARTER OF THE SOUTHEAST
QUARTER. OF SECTION 34, TOWNSHIP 14 SOUTH, RANGE 38 EAST OF THE BOISE MERIDIAN,

FRANKLIN COUNTY, IDAHO.
TOGETHER WITH 36 SHARES OF THE CAPITAL STOCR. OF TWIN LAXES CANAL COMPANY.

TAX SERIAL NO:
ADDRESS:

SUBJECT TO easements, restrictions, covenants and rights of way appearing of record or
enforceable in law or equity.

WITINESS the hand of said Grantor(s) this /-4 day of Moy , 2004,
RN
GORDON A. JON??S

[&._,/J /",-7

LINDA G. JONE
STATE OF UTAH ;
N
COUNTY OF DAVIS
On the A~ day of 4%4( 22 J@ 1.2004, personally appeared before me GORDON A.

JONES and LINDA G. JONES who duly-acknowledged they are the signers of the foregoing Deed.

- : A I ROTARY PURLIC

T ‘ IE J.SHAFFSR
NOTARY PUBLIC™ 2t T W

Bountifd. Ltah 84010
My Commission Expires

February 10, 2005
STATE QF UTAH_ |

CAOF PR SamcaCordet JRESLXD

Y~ T
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2/10/11 2:26 PV

Entity Details: J&J LIVESTOCK, LLC - Utah Business Utah.gov

Utah Business Search - Details
J&JLIVESTOCK, LLC

E ntity Number: 5800703-0160
Company Type: LLC - Domestic
Address: 235 W 1400 N Bountiful, UT 84010

State of Origin:
Registered Agent: GORDON ANDREW JONES

Registered Agent Address:
235 W 1400 N Bountiful UT 84010

Staus

Status: Expired as of 04/05/2007
Status Description: Failure to File Renewal
Employment Verification: Not Registered with Verify Utah

History

Reuyistration Date: 12/28/2004
Last Renewed: 02/07/2006

Addiional Information

NAICS Code: 1121 NAICS Title: 1121-Cattle Ranching and Farming

https://secure.utah.gov/bes/action/details?entity=5800703~0160 5%& Page 1 of 1
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2249796 12 - FILED

-
OSHAY 12 iy <5
CRAHL G

CiUY LRy
RECORDING REQUESTED BY e Y
AND WHEN RECORDED MAIL TC: BEBMY Y
Recarded at the raquest of
MARGARRT H. OLSON (ID BAR #04680)
A\ son
0f Counsel . Masmacet B Q) so
HOBBS & OLSON, L.C. 50
Attorneys for Plaintiff Allen F. Grazer ...‘.....ka;m. MAY 13 2003 PM
525 South 300 Rast
Salt Lake City, Utah 84111 ¥, ELLIOTT LARSEN, RECORDER
Telephone: (801) 519-2555 Ey"-ﬁhaf,c.m(;‘k”dchS Deputy
Facsimile: (801) 519-2999 F‘RANKUNCSOUNTY, IDAHO
IN THE SIXTH JUDICIAL DISTRICT COURT
IN AND FOR FRANKLIN COUNTY, STATE QF IDAHO

ALLEN F. GRAZER, an individual,

Plaintiff, LI3 PENDENS
V.
GORDON A. JONES, an individual; b e
LINDA G. JONES, an individual; Case No. iy O 11D
J&J LIVESTOCK, LLC, a Utah T T
Limited Liability Company; and Judge _Hirding
John Does 1-10, 7

Defendants. J

Notice is given that the above-entitled action was filed

in the above-entitled court on May 12, 2005 by‘Allen Grazer
againgt Gordon A. Jones, Linda G. Jones and J&J Livestock, LLC,

defendants. The action affects title ta specific real property

LIS PENDENS
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or the right to possession of specific real property as

identified in the Complaint in this action.

The specific real property affected by the action is

located in Frawnklin County, State of Idaho and is described

as followa:

COMMENCING AT A BOINT 53-3/4 RODS NCRTH OF THE
SOUTHEAST CORNER OF THE SOUTHWEST QUARTER OF
SECTION 35, TOWNSHIP 14 SOUTH, RANGE 38 EAST OF
THE BOISE MERIDIAN, FRANKLIN COUNTY, IDAHO, AND
RUNNING THENCE WEST 240 RODS, THENCE NORTH 53-3/4
RODS, THENCE EAST 240 RODS; THENCE SOUTH 53-3/4
RODS TC THE PLACE OF BEGINNING.

EXCEPTING AND RESERVING A RIGHT-OF-WAY FOR ANY
AND ALL IRRIGATION DITCHES AND CANALS, AND PUBLIC
ROADS NOW EXISTING OR IN USE UPON AND ACROSS SAID
PREMISES, AND EXCEPTING AND RESERVING THEREFROM A
STRIP OF LAND 3 RODS WIDE ALONG THE EAST SIDE OF
THE ABOVE-DESCRIBED LAND,

AL.SO, THE SOUTH HALF OF THE SOUTHWEST QUARTER,
THE NORTHEAST QUARTER OF THE SOUTHWEST QUARTER,
AND THRE SOUTHWEST QUARTER OF THE SOUTHEAST

QUARTER OF SECTION 34, TOWNSHIP 14 SOUTH, RANGE
38 EAST OF THE BOISE MERIDIAN, FRANKLIN COUNTY,

IDAHO.

TOGETHER WITH 36 SHARES OF THE CAPITAL STOCK QOF
TWIN LAKES CANAL COMPANY.

DATED /’}’L,;(,f? (! 2o0Y

H. OLSQN, ESQ., Of Counsel

HOBRBS & OLSON, L.C.
Attorneys for Allen F. Grazer

LIS PENDENS 2
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LINCOLN W, HOBBS, ESQ. (4848)

MARGARET H, OLSON. ESQ. (6296}

TAVMARA K. PRINCE. ESQ. (5234)

HOBBS & OLSON. L.C.

Atomueys for DefendaniCouniereinim
Phainufl Allen F. Grazer

335 Suuth 300 East

Salt Lake City, Utah 84711

Telephune: (801) 319-2555

Facyimile; (801) 319-2y99

Lok oy, LUy LIVT LUl

e 1

FILED

JUL 112005

T BECOND
DISTRICT COURAT

IN THE SECOND JUDICTAL DISTRICT COURT OF DAVIS COUNTY
FARMINGTON DEPARTMENT, STATE OF UTAH

GORDON JONES. an individual: and
RICHARD BARNEY, an Individual,

Pluinti T3,
v
ALLEN GRAZER, an individual,

Defendant,

ALLEN F. GRAZER,
Counierclaim Plaint(Y.
v,

GORDOYN A, JONES: and RICHARD
BARNEY,

Counterclaim Defendants,

GORDOY JONES. ap individual: and
RICHARD BARNEY, an individual:

Third Party Plaintifts.

JUDGMENT AGAINST
COUNTERCLAIM DEFENDANTS
GORDON A. JONES AND RICHARD
BARNEY

Recorded at the request of
Boags £ Orsou

_ aim SEP 28 2005 prmo

V. ELLIOTT LARSEN, RECORDER
ByS ShounaAeddes  Deputy
FRANKLII\Q)OUNTY IDAHO

Civil No, 021700570 CN

NS

Judge Michael G. Allphin

3630 e ez ) = et

[ml s agelnst Countertialm Defendunts Gordon £

R

JUDGMENT ENTERED

sy N

Jmmm

a20703470 ML TRENG ELECTRIC COMPANY,
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R\ DESIGN. INC.. a Utuh corporation:
ROBERT W. SPEIRS PLUMBING. INC..
a Ltah corporation: SCOTT SESSIONS. an |

Jndividaal; and NUS-TREND ELECTRIC

COMPANY. v Utah corporanon,
Third Panty Defendants.

The above<ntitled mntler wos iried before The Honorable Michnel G. Aliphin on April 26
through 29, 2005, PlaimifTs were represcoted by their counse), David AL Vian Dyke and Kent B,
Scott: Defendant was represented by his counsel, Lincoln W, Hobbs nnd Tamarns K. Pringe,

Having heard the i2stimony, having reviewed the exhibits oflered to and received by the
Court, snd having considered the law. und the Coutt having entered Findings of Fact and Con-
chusions of Law on Juce {7, 2005,

IT 1S HEREBY ORDERED, ADJUDGED AND DECREED THAT:

1. Defendunt Allen F. Grazer be awarded judgment against Gordon A. Jones and
Rivhard Bamey. jointy and severally, in the ymuaunt of $1.383 000.00 plus nddiﬁon;ﬂ
consequemtial damages of 340.669.97 for the contracior's fee, S 31,062.50 for paymenis to Vanel
for repitirs, $9.968.41 for moving and siormse expenses. $133,312,81 for reasonable atlomey's
fees and costs through May 31, 2003, $1.783.12 for dirgct fegal custs (hrough April 24, 2005,
51, 4587.31 for direct tegal cosis aiter April 24, 2005, §7.305.00 paid o0 expen Muauhew Roblez,
P.E.. and prejudgment interest in the amount of 575.968.45 through fune 22, 2003 for a wiat

amonn! of 51.886,727.37:

2 Together with interesr af the at the prejudgment rate aceruing at the mite of $70.59

until the dare of judgmestt:

[ SV

dmd A LigaayC imieselann Oely
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3, Tagether with post-judgment interest aceruing at the judgment e, until paids
IT 1S FURTHER ORDERED that this Judyment shall be augmented by reasonable cosis
and artorneys' fecs expended 1n connecifon with efforts that have been incurred since May 11,

2005 and tha are necessitnted in coallecting this Judgitent by exccution ur utherwise as shall be
rstblished by Affidavin

F !
DATED this * _dayof us.

BY THE COURT:
N, MICHREL G.AL@HI\‘
Iatrict Court Jinjge

APPROVED AS TO FORM: STATE OF UTAN
COUNTY OF oAMS 5.
BABCOCK, SCOTT & BABCOCK { HERERY CERTIFY THAT TMS IS A TRUE COPY OF THE

ORIGINAL ON FILE N MY OFRCE.

it 7E /ﬁ{ VS D0
- ALYSON E. BROWN

Aeod B, Scon L CLERK QF THE CO

David A, Van Dyke BY g

Attorneys for Plainudls
? MeE_. 2 oF
HOBBS & OL.SON

Itntse b .

Lincoin V. Hobbs & Olsen
Margaret H. Olson
Tamua K. Prince
Antormieys for Defendant

423551 L e Almencium Diste J
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CERTIFICATE OF DELIVERY

I hereby certily that on the / doy of’ @y{c‘ , 2005, ! caused a roe and

vorrect copy of the foregwing 10 be sent vie Resintile und 10 e ned mailed, first cluss, postage

prepuid. 1o the following:

Divid A. Van Dyke, Esq.

2900 West Highway 24

Post Oftice Box 17

Tensdule, UT B4773

Atlarmey for FlaintilsCounterckum
Defendants Third Party Plainii(fs
Gardon A. Jones und Richard Bumey
FAX #435-425-3329

Steplien F, Noel, Esq.

" SMITHH KNOWLES P.C.

4723 Farnsan Bhvd., Suire 200
Quden, UT 84403
Atrarneys for Third-Pudy Delendan
R W Desian, Inc. and Raben W, Speirs
I"huinbing, Inc,
FAX #476-0399

153500 Fedgmus sCuumersirm Des

Kam B. Scolr, Rsg.

BABCOCK, SCOTT & BABCOCK

505 East 200 South, Svite 300

Saft Lake City, UT 84102

Co-Couse] {or PlaimilFs/Counterelaim
Defendanw/Third Party PlaintiiTs
Gordon A. Jones und Richard Barney
FAX #531-7060

Nu-Trend Electrie Compuny

57 \Vest 200 North

Bountiful. UT 84010
Thid-Pany Defendam Fro Se

Scott Sessiong

289 West Tobe Drive

Cenftervilie, UT K3014
Third-Party Dafendant Pre Se

2L s

o
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O3 RUS -1 Pl p2: 17
MARGARET H. OLSON (ID BAR #04680) ‘ o5

SO I TR TP P
of Counsel LB COULTY crepy
HOBBS & OLSON, L.C. ! q' b«
Attorneys for Plaintiff Allen F. Grazer T

525 South 300 East

Salt Lake City, Utah 84111
Telephone: (BOl} 519-255%
Faceimile: (BQl) 519-2898

IN THE SIXTH JUDICIAL DISTRICT COURT
IN AND FCOR FRANKLIN COUNTY, S8TATE OF IDAHO

ALLEN P. GRAZER,- an indiwvidual, NOTICE OF FILING FOREIGN

Plaintiff, JUDGMENT

V.

GORDON A. JONES, an individual;
and RICHARD BARNEY, an
individual,

Civil Ne. CV-2005-183
Defendants.

Judge Don L. Harding

Purgsuant to I.C. 10-1303, Plaintiff Allen F. Grazer hereby
gives notice by through counsel, Margaret H. Olson, to the
Defendants herein of his filing in this matter of the foreign
judgment obtained in the Second Judicial District Court of Davis
County, Farmington Department, State of Utah more particularly
entitled Gordon Jones and Richard Barmey, Plaintiffs v. Allen
Grazer, with the Counterclaim action denoted as Allen F. Grazer,
Counterclaim Plaintiff v. Gordon A. Jonee and Richard Baxney,

Counterclaim Defendants, Consclidated Civil Neo. 020700570 CN.

Page 1 of 2

Al
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DATED this 27

STATE OF 1DAXD

4’/ TC \\
At

day of July, 2005.

VIl P g

MARGARET H. OLSON

CERTIFICATE OF DELIVERY

I hereby certify that on the ;?2? day of é;éu(;,x ,

2005, I caused a true and correct copy of the foregoing to be

mailed, first class, postage prepaid, to the following:

Shawn W. Potter, Esaqg.
RABGOCK. SCOTT & BABCOCK

505 Bast 200 Socuth, Suite 300
Salt Lake Carvy, UT B8410L.
Attorney for Defendants

Page 2 of 2

594
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Gordon A. Jones

235 West 1400 North

Bountiful, Utah 84010
Defendant /Judgment Debtor

Gordon A. Jones

3369 North Westaide Highway,

Clifton, Idaho 83228
Defendant /Judgment Debtor

Richard Barney is 131 North
Terrace Drive, Clearfield, Utah
B4015.

Defendant /Judgment Debtar

,»'/ y ‘
/' ,4" i fh A

",
poey

Recorded at the request of
Hobbs € OLgod

_ am SEP 23 2005 p.m. 2l

E%EOTT LARSEN, RECORDER

V.
ay_n,lMA&ssaéigz&égzL_.DepUﬂv
FRANKLIN G8UNTY, IDAHO
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Recorded at the request of

230638 Hoses ¢ Oigon
Mai] Tax Notice To: » womsmanss A FFY, JUL 29 ZHBS Pmii?
Gordon & Linda Jones .
235 West 1400 North, Bounilfild, UT 84010 . ELLIOTT LARSEN, RECORDER
By Shasma O S Deputy
QUIT-CLAIM DEED PRANKLIN COUNTY, IDAHO

J&J LIVESTOCK L.L.C., Grantor of Davis Coumty, State of Utzh, hereby QUIT CLAIMS to
GORDON A, JONES and LINDA G. JONES, husband aod wife, for the sum of TEN DOLLARS AND
OTHER GOOD AND VALUABLE CONSIDERATION, the following described tract of land in Franklin
County, State of Kdaho:

COMMENCING AT A POINT 53-3/4 RODS NORTH OF THE SOUTHEAST CORNER OF THE
SOUTHRWEST QUARTER OF SECTION 35, TOWNSHIP 14 SOUTH, RANGE 38 EAST OF THE
BOISE MERIDIAN, FRANKLIN COUNTY, IDAHQ, AND RUNNING THENCE WEST 240
RODS, THENCE NORTH 53-3/4 RODS, THENCE EAST 240 RCODS; THENCE SOUTH 53 3/4
RODS TO THE PLACE OF BEGINNING.

EXCEPTING AND RESERVING A RIGHT-OF-WAY FOR ANY AND ALL IRRIGATION DITCHES AND
CANALS, AND PUBLIC ROADS NOW EXISTING OR IN USE UPON AND ACRQSS SATD PREMISES,
AND EXCEPTING AND RESERVING THEREFROM A STRIP OF LAND 3 RODS WIDE ALONG THE
EAST SIDE OF THE ABOVE-DESCRIBED LAND.

ALSQ, THE SOUTH HALF OF THE SCUTHWEST QUARTER, THE NORTHEAST QUARTER QF THE
SQUTHWEST QUARTER, AND THE SOUTHWEST QUARTER OF THE SOUTHEAST QUARTER OF
SECTION 34, TOWNSHIP 14 SOUTH, RANGE 38 EAST OF THE BOISE MERIDIAN, FRANKLIN

COUNTY, IDAHO.
TOGETHER WI{TH 36 SEARES OF THE CAPITAL STOCK OF TWIN LAKES CANAL COMPANY.

TAX SERIAL NO:
ADDRESS:

SUBJECT TO easernents, restrictions, covenants and tights of way appearing of record dr
enforceable in law or equity.

WITNESS the hand of said Grantor(s) this /5 day of % ], 2005.
. / .

J&J TOCK L1.C.

BE
i

Xt
By: RDON A:ﬁON}ES, Manager
£ b ;
b e 9. o/ f‘ 7 X—-&l—cpbf.z s

ByA LINDA G. JONES, Manager
STATE OF UTAH

COUNTY OF DAVIS

On the | S— day of 3 wiley , 2005, persanally appeared before me GORDON A
JONES and LINDA G. JONES as menagers of J&J LIVESTOCK, L.L.C., who duly acknowledged they are
the signers of the foregoing Deed.

NOTARY 2UbLID
DAJ‘L‘ 1. SRAFFER
JATIADTRY WEY
=CDP:TIF‘\.'L. DY 84010
LY COMAUSZICHN SXPIRER
AMay 1¢ 2008
STATE OF UTAH

U MOFFTUE St R dom AN ERQCD 5 wd.
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NOTICE OF INTEREST

NOTICE IS HEREBY GIVEN by JASON JONES that he clsims an interest in and to the
hereinafter described real property. This claim of interest is based upon improvements made,
payments made and services rendered on the property. The agreed upon arrangement was that

the undersigned would receive a portion of the property for compensation for the work

performed.
~ The real property is located m Franklin County, State of Idaho, and more particularly

described as follows: ¢ cowed Dy Eeielen end Ainde ~Tuieg

COMMENCING AT A POINT 53-3/4 RODS NORTH OF THE SOUTHEAST CORNER OF THE
SOUTHWEST QUARTER OF SECTION 35, TOWNSHIP 14 SOUTH, RANGE 38 EAST OF THE
BOISE MERIDIAN, FRANKLIN COUNTY, IDAHO, AND RUNNING THENCE WEST 240
RODS, THENCE NORTH 53-3/4 RCDS, THENCE EAST 240 RODS; THENCE SOUTH 53-3/4

RODS TO THE PLACE OF BEGINNING.

EXCEPTING AND RESERVING A RIGHT-OF-WAY FOR ANY AND ALL IRRIGATION DITCHES AND
CANALS, AND PUBLIC ROADS NOW EXISTING OR IN USE UPCN AND ACROSS SAID PREMISES,
AND EXCEPTING AND RESERVING THEREFROM A STRIP OF LAND 3 RODS WIDE ALONG THE

EAST SIDE OF THE ABOVE-DESCRIBED LAND.

ALSO, THE SOUTH HALF OF THE SOUTHWEST QUARTER, THE NORTHEAST QUARTER OF THEB
SOUTHWEST QUARTER, AND THE SOUTHWEST QUARTER OF THE SOUTHEAST QUARTER OF
SECTION 34, TOWNSHIP 14 SOUTH, RANGE 38 EAST OF THE BOISE MERIDIAN, FRANKLIN

COUNTY, IDAHO.

DATED this _|Z. dayof August, 2003.
Recorded at the request of

Tason Joe S

/ =
ONIONES o AIG 12 2005 pmt=2

STATE OF IDAHO . V. ELLIOTT LARSEN, RECORDER
: : 8 3 ' Peputy
COUNTY OF FRANKLIN : V‘l:&z“FRANKL‘ N co: U% TY. IDAHO

SUBSCRIBED and swom to before rae this ! f; day of August, 2005.

Collon, duth

NOTARYPUBLIC oy p gg/10/20(/
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Filed 04/18/06 Entered 04/18

Case 06-21277
Document  Page 1 of 3

(Official Form 1) (10/05)

United States Bankiruptey Court v cts
i oluntary Petition
District of Utah Y
Name of Debtor (if individual, enter Last, First, Middle): Name of Joint Debtor (Spouse) (Last, First, Middle):

Jones, Gordon A.
All Other Names used by the Debtor in the last 8 years

(include married, maiden, and trade names):
Gordon Jones Construction, L.C.
Gordon A. Jones d/b/aJ & J Livestock

Last four digits of Soc. Sec. No. / Complete EIN or other Tax I.D. No.

i

Street Address of Debtor (No. & Street, City, and State Street Address of Joint Debtor (No. & Street, City, and State):

235 West 1400 North
Bountiful, Utah

All Other Names used by the Joint Debtor in the last 8 years
(include married, maiden, and trade names):

Last four digits of Soc. Sec. No. / Complete EIN or other Tax 1.D. No. (if
more than one, state all):

ZIPCODE ZIPCODE
84010
County of Residence or of the Principal Place of Business: County of Residence or of the Principal Place of Business:
Davis
Mailing Address of Debtor (if different from street address): Mailing Address of Joint Debtor (if different from street address):
ZIPCODE ZIPCODE
Location of Principal Assets of Business Debtor (if diffzrent from street address above): )
ZIPCODE
. Nature of Business
Type of Debtor (Form of Organization) (Check all applicable boxes) Chapter or Section of Bankruptcy Code Under Which
(Check one box.) [0 Health Care Business the Petition is Filed (Check one box)
M Individual (includes Joint Debtors) g gmgled‘AfSSEtl ReaSJ (E:slateoals 518 Chapter 7 [J Chapter 11 [0 Chapter 15 Petition for Recognition
O Corporation (includes LLC and LLP) O R:ﬁ;]e c{“ 1US.C §101G51B) 1 Chapter 9 O Chapter 12 of a Foreign Main Proceeding
O Patnership 0 Str:cl:l::oker O Chapter 13 O Chapter 15 Petition for Recognition
a aob:':(lf debtor is not one of the O Commodity Broker of a Foreign Nonmain Proceeding
entities, check this box and provide O Clearing Bank Nature of Debts (Check one box)
the information requested bzlow.) O Nonproli t Organization qualified | o 0o oo on - Business ¥l Business
State type of entity: under 26 U.5.C. § 301(cX3)
Filing Fee (Check one box) Chapter 11 Debtors
Bl Full Filing Fee Attached Check one box:
[ Filing Fee to be paid in installments (Applicable to individuals only). Must |1 Debtor is a small business as defined in 11 U.S.C. § 101(51D).
attach signed application for the court's consideration certifying that the debtor][] Debtor is not a small business as defined in 11 U.S.C. §101(51D).
is unable to pay fee except in installments. Rule 1006(b) See Official Form 34| - -=-=~-----c---m oo oo
Check if:
[] Filing Fee waiver requested (Applicable to chapter 7 individuals only). , . - ) L.
Must attach signed application for the court's consideration. See Official a Deblor.s aggregate noncontmg‘er}l liquidated debts owed 1o non-insiders
Form 3B. or affiliates are less than $2 millien.

Statistical/Administrative Information THIS SPACE IS FOR COURT USE ONLY

M Debtor estimates that funds will be available for distribution to unsecured creditors.
O Debtor estimates that, afier any exempt property is excluded and administrative expenses paid, there will be no funds
available for distribution to unsecured creditors.

Estimated Numberof . so.  1o0. 2000 1,000 5001 10001- 25001  5000l-  OVER
Creditors a9 5o 199 999 10,000 25000 50000 100000 100,000

O # u) O ey 0 O O O O

Estimated Assets
0o 350,001t0 310000110  $500,001 to $1,000,001 te  $10,000,001 o $50,000,001 to More than
$50,000  $100,000 8500,000 %1 million $10 million 350 million $100 million $100 million

a a O a i a a a

Estimated Debts
30w $50,001 io $100,001 o $500,001 to 31,000,001 to $10,000,001 o $50,000,001 to More than
$50,000  $100,000 $500,000 31 million $10 million $50 million $100 million $100 millien

a O O a | a O O

Filed: 04/18/06
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(OfTicial Form 1) (10/05)

1 Filed 04/18/06 Entered 04/18 9:15:00 Desc Main

Document  Page 2 of 3

Case 06-21277

FORM BI, Page 2

Voluntary Petition Name of Debtor(s):
(This page must be completed and filed in every case) Gordon A. Jones

Prior Bankruptcy Case Filed Within Last 8 Years (If more than one, attach additional sheet)

Location
Where Filed: N/A

Case Number: Date Filed:

Pending Bankruptcy Case Filed by any Spouse, Partner or Affiliate of this Debtor (If more than one, attach additional sheet)

Name of Debtor: Case Number: Date Filed:
N/A
District: Relationship: Judge:
Exhibit A Exhibit B
ETO be completed if debtor is required to file periodic reports (Ta be completed if debtor is an individual
ce,g., forms 10K and IOQS) with the Securzges §n€ Exchange whose debts are primarily consumer debts)
ommission pursuant to Section 13 or 15(d) of the Securities 1 the attorney £t . : : s
? ; ; " ) y for the petitioner named in the foregoing petition, declare that
Exchange Act of 1934 and is requesting relief under chapter 11) ‘| Ihave informed the petitioner that [he or she] may proceed under chapter

7,11, 12, or 13 of title 11, United States Code, and have explained the
relief available under each such chapter. I further certify that | have delivered
to the debtor the notice required by § 342(b) of the Bankruptcy Code.

] Exhibit A is attached and made a part of this petition. X Not Applicable
Signature of Attormey for Debtor(s) Date
Robert B. Lochhead 1986
Exhibit C Certification Concerning Debt Counseling
Does the debtor own or have possession of any property that poses by Individual/Joint Debtor(s)
or is alleged to pose a threat of imminent and identifiable harm to I/we have received approved budget and credit counseling during the
public health or safety? 180-day period preceding the filing of this petition.

[0 Uwe request a waiver of the requirement to obtain budget and credit

[0  Yes, and Exhibit C is attached and made a part of this petition.
No counseling prior to filing based on exigent circumstances (Must attach
certification deseribing.)
Information Regarding the Debtor (Check the Applicable Boxes)
Venue (Check any applicable box)

Debtor has been domiciled or has had a residence, principal place of business, or principal assets in this District for 180
days immediately preceding the date of this petition or for a longer part of such 180 days than in any other District.

[0 There is a bankruptcy case concerming debtor's affiliate. general partner, or partnership pending in this District.

[1 Debtoris adebtor in a foreign proceeding and has its principal place of business or principal assets in the United States in
this District. or has no principal place of business or assets in the United States but is a defendant in an action or
proceeding [in a federal or state court] in this District, or the interests of the parties will be served in regard to the relief
sought in this District.

Statement by a Debtor Who Resides as a Tenant of Residential Property
. Check all applicable boxes.

O Landlord has ajudgment againsi the debtor for possession of debtor's residence. (If box checked, complete the
following).

(Name of landlord that obtained judgment)
(Address of landlord)

[0 Debtor claims that under applicable nonbankruptcy law, there are circumstances under which the debtor would be
permitted to cure the entire monetary default that gave rise to the judgment for possession, after the judgment for
possession was entered, and

[0 Debtor has included in this petition the deposit with the court of any rent that would become due during the 30-day

period afler the filing of this petition.
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Case 06-21277
(Official Eorm 1) (10/05)

Document

Filed 04/18/06 Entered 04/18/

:15:00 Desc Main

Page 30of 3 FORM BI, Page 3

oluntary Petition
(This page must be completed and filed in every case)

Neme of Debtor(s): Gordon A. Jones

Signatures

Signature(s) of Debtor(s) (Individual/Joint)

1 declare under penalty of perjury that the information provided in this

etition is true and correct.
flf petitioner is an individual whose debts are primarily consumer debts and

as chosen to file under chapter 7] 1 am aware that I may proceed under
chapter 7, 11, 12 or 13 of title 11, United States Cods, tand the relief
available under each such cbapter, and choose to proceed under chapter 7.

fno atiorney represents me and no bankruptcy petition preparer signs the
[Ietition]- 1 ﬁ?vc obtained and read the notice required by &Z(b) ot the

ankruptey Code.
1 request relief In accordance with the chapter of title 11, United States Code,

specified is petition.
« B 0. T

Signature of Deblor UGordon A. Jones
X Not Applicable
Signature of Joint Debtor

1 declare under penalty of perjury that the information provided in this
petition is true and correct, that I am the foreign representative of a debtor in
a foreign main proceeding, and that I am authorized to file this petition. A
certified copy of the order granting recognition is attached,

Signature of a Foreign Representative of a
Recognized Foreign Proceeding

(Signature of Foreign Representative)

Telephone Number (If not represented by attorney)

(Printed Name of Foreign Representative)

Date

T 7

Signature of Aitomey for D%r(s)

Date

Robert B. Lochhead, 1986
Printed Name of Artorney for Debtor(s) / Bar No.

Parr Waddoups Brown Gee & Loveless
Firm Name
185 South State Street Suite 1300
Address

Sailt Lake City, UT 84111

(801) 532-7840 {801) 532-7750
Telephone Number
Date

Signature of Debtor (Corporation/Partnership)

T declare under penalty of perjury that the information provided in this
petition is true and correct, and that I have been authorized to file this
petition on behalf of the debtor.

The debtor requests relief in accordance with the chapter of title 11, United
States Code, specified in this petition.

¥ Not Applicable
Signature of Authorized Individual

Printed Name of Authorized Individual

Title of Authorized Individual

Date

1 declare under penalty of perjury that: I) ] am a bankruptcy petition preparer

as defined in 11 U.S.C. § 110; 2) 1 prepared this document for compensation

and have provided the debtor with a copy of this document and the notices and
information required under 11 U.S.C. §§110(b}, 110(h}, and 342(b}; and, 3) if rules
or guidelines have been promulgated pursnant to 11 U.S.C.§110 setting a
maximum fee for services chargeable by bankruptcy petition prepares, 1 have given
the debtor notice of the maximum amount before preparing any document for filing
for a debtor or accepting any fee from the debtor, s required in that section.
Official Form 19B is attached.

X Not Applicable

Signature of Non-Attorney Petition Preparer

Not Applicable
Printed Name and title, if any, of Bankruptcy Petition Preparer

Address

Signature of Bankruptcy Petition Preparer or officer, principal, responsible
person, or partater whose social security number is provided above.

Names and Social Security numbers of all other individuals who prepared or
assisted in preparing this document unless the bankruptcy petition

prepater is not an individual:

if ﬁwre than one person prepared this document, attach
additional sheets conforming to the appropriate official form for each person.

A bankruptcy petition preparer s failure fo comply with the provisions of title
11 and the Federal Rules of Bankrupicy Pracedure may result in fines or
imprisonment or both 11 U.S.C. §110; 18 US.C. §156.

b0

R S T RO




EXHIBIT “H”



Case 06-21277 Doc 77 Filed 04/19/07 Entered 04/19/07 10:29:04 Desc Main
Document  Page 1 of 11

The below described is SIGNED.

ST T L,
et PR R

Dated: April 19, 2007

“JUDITH A. BOULDEN
U.S. Bankruptcy Judga

Peter W. Billings, A0330
FABIAN & CLENDENIN

A Professional Corporation
Twelfth Floor
215 South State Street
P.O. Box 510210
Salt Lake City, Utah 84151
Telephone: 531-8900
e-mail: pbillings(@ fabianlaw.com

Attorneys for Gary E. Jubber, Cha;ﬂtér 7 Bankruptcy Trustee

Julie A. Bryan (Bar No. 4805)

COHNE. RAPPAPORT & SEGAL, P.C.
257 East 200 South, Suite 700

Salt Lake City, UT 84111

Telephone: (801) 532-2666

Facsimile: {801) 532-1813

e-mail: julie(zerslaw.com

Attormeys for Allen F, Grazer

IN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF UTAH, CENTRAL DIVISION

Bankruptcy No. 06-21277 JAB

In re:
(Chapter 7)

GORDON A. JONES,
ORDER APPROVING SETTLEMENT

AGREEMENT AND AUTHORIZING
TRUSTEE’S ABANDONMENT OF
PROPERTY OF ESTATE

Debtor.

i T N

Filed: 04/18/07

2



Case 06-21277 Doc 77 Filed 04/19/07 Entered 04/19/07 10:29:04 Desc Main
Document  Page 2 of 11

The Trustee s Motion to Approve Settlement Agreement and For Order
Authorizing Abandonment of Property of Estate filed by Gary E. Jubber, Chapter 7 Trustee
(“Trustee™) on February 16,'2007 (*Motion™) came on for hearing before the Honorable Judith
A. Boulden on March 28, 2007. Peter W. Billings, Fabian & Clendenin, appeared oin behalf of
the Trustee. Joseph M.R. Covey, Parr, Waddoups, Brown, Gee & Loveless appeared for the
Debtor. Julie A. Bryan, Cohne, Rappaport & Segal and Lincoln W, Hobbs, Hobbs & Olson

appeared for Allen Grazer. David J. Shaffer, Shaffer Law Offices, P.C. appeared for the Estate of

Richard Bamey. Other appearances, if any, were noted on the record
The Court having reviewed the pleadings on file, admitting evidence and hearing
arguments presented, entered detailed findings of fact and conclusions of law on the record,

which findings and conclusions are incorporated herein, and include, but are not limited to, the

following:
FINDINGS AND CONCLUSIONS:

1. Gordon A. Jones, d'b/a J&J Livestock, d'b a Gordon Jones Construction, L.C.
(the “Debtor™) filed a voluntary petition under Chapter 7 of the Bankruptcy Code
on April 18, 2006, commencing Case Number 06-21277 (the “Bankruptcy Case”)
in the United States Bankruptcy Court for the District of Utah (“Bankruptcy
Court”). Gary Jubber (the "Trustee”) is the duly appointed and acting Chapter 7
Trustee of the Debtor’s bankruptcy estate.

2 That notice of the Motion and the hearing thereon was properly given to the
Debtor and all parties-in-interest as required under the Bankruptcy Code or the

Federal Rules of Bankruptcy Procedure.

ND: 4535-7084-3505. v, | 2
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Case 06-21277 Doc 77 Filed 04/19/07 Entered 04/19/07 10:29:04 Desc Main
Document  Page 3 of 11

3. Objections to the Motion were filed by the Debtor and by the Estate of Richard
Bamey. The Objections are overruled.

4, The Settlement Agreement was negotiated at arms’ length and in good faith.

5. The Trustee’s éntry into the Settlement Agreement as a fair, reasonable and
proper exercise of the Trustee’s business judgment.

6. The Settlement Agreement and the relief requested in the Motion are reasonable,
fair, equitable and in the best interest of the estate and its creditors.

7. That in considering this matter, the Court has reviewed and applied the standards
set forth in the case of In re Kopexa Realty Venture Co., 213 B.R. 1020, 1022
{10th Cir. BAP 1997).

IT IS HEREBY ORDERED:

1. The Motion 15 granted and the SettlementAgréement 1s approved,

2 The Trustee is authorized to execute such documents as may be necessary and
appropriate to effect, implement and consummate the Settlement Agreement:, Except for the
reserves set forth in the Settlement Agreement, the Trustee is authorized to abandon all property
of the estate, as provided in the Settlement Agreement, and Grazer shall be deemed to have relief
from the stay to pursue any and all state court remedies with respect to such property. Upon the
Effectuve Date of the Settlement Agreement, the property that has been abandoned or for which

Grazer has obtained relief from stay shall no longer be considered praperty of the Debtor’s

bankruptcy estate. Grazer shall be entitled to fully pursue all his rights and claims against the

ND: 4%35.T084.3505, v, | 3
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Case 06-21277 Doc 77 Filed 04/19/07 Entered 04/19/07 10:29:04 Desc Main
Document  Page 4 of 11

aforesaid property in any State or Federal Court what would have jurisdiction absent the filing of

the Debtor’s bankruptey; and

3. The property abandoned and/or for which Grazer has obtained relief from the

automnatic stay shall include but not be limited to the following:

A. Estate’s Interests in real property {(along with all improvements and fixtures

——

attached thereto), including, but not limited to the following;:

{1) The Mountain View Apartments of Farmington located at 175 East State Street,
Farmington. Utah (the “Apartments™), more particularly described as follows;
BEGINNING AT A POINT 82.50 FEET WEST ALONG THE NORTH LINE OF
A STREET FROM THE SOUTHEAST CORNER OF LOT I, BLOCK 12,
PLAT “A™, FARMINGTON TOWNSITE SURVEY, IN THE CITY OF
FARMINGTON, THENCE WEST 32.5 FEET; THENCE NORTH 00°04°38"
WEST 65.00 FEET; THENCE NORTH 45°02° 19" WEST 42.46 FEET;
THENCE WEST 85.00 FEET TO THE WEST LINE OF PROPERTY
CONVEYED IN WARRANTY DEED IN BOOK 984 AT PAGE 838 IN THE
RECORDS OF DAVIS COUNTY, UTAH; THENCE NORTH 00°04°38” WEST
153.86 FEET, MORE OR LESS, TO THE NORTH LINE OF LOT 2 OF SAID
BLOCK (2; THENCE NORTH 89°39°37” EAST 263.00 FEET ALONG SAID
NORTH LINE OF LOT 2 TO THE WEST LINE OF A STREET; THENCE
SOUTH 00°04°38” EAST 156.00 FEET ALONG SAID STREET; THENCE
WEST 115.00 FEET; MORE OR LESS, TO THE WEST LINE OF THE EAST
HALF OF SAID LOT 1; THENCE SOUTH 00°04°38” EAST 92.89 FEET TO

THE POINT OF BEGINNING.
PARCEL NO. 07-031-0075
Parcels of real property located in Davis County, Utah, including:

Tax Parcel [.D. No. 06-027-0006, with the following legal descrption:

ND: 4833-T083-3908, v. 1 4

%%



Case (06-21277 Doc 77 Filed 04/19/07 Entered 04/19/07 10:29:04 Desc Main
Document  Page 5 of 11

A PART OF THE SOUTHEAST QUARTER OF SECTION 14, TOWNSHIP 2
NORTH, RANGE | WEST, SALT LAKE BASE AND MERIDIAN:
BEGINNING AT A POINT ON THE SOUTH RIGHT OF WAY LINE OF AN
EXISTING GRAVEL ROAD, SAID POINT BEING SOUTH 68.33 FEET AND
EAST 33 FEET; FT CENTER OF SAID SECTION 14, THENCE NORTH
89°43°58" EAST ALONG AN EXISTING FENCE 166.0 FEET; THENCE
SOUTH 0°21°31” EAST 502.14 FEET: THENCE WEST 169.17 FEET TO AN
EXISTING FENCE; THENCE ALONG SAID EXISTING FENCE 50135 FEET

TO THE POINT OF BEGINNING.

(*West Bountiful Parcel 6™).

(iil)  Two Tax Parcel Nos. 06-027-01 17, 0123 (fka 06-027-0007) and 06-027-01 16,
0122, 0123 (tka 06-027-0008), with the following legal descriptions:

A PART OF SOUTHEAST QUARTER OF SECTION 14, TOWNSHIP 2
NORTH, RANGE | WEST, SALT LAKE MERIDIAN DESCRIBED AS
FOLLOWS: BEGINNING AT A POINT ON THE SOUTH RIGHT OF WAY
LINE OF AN EXISTING GRAVEL ROAD, SAID POINT BEING SOUTH
68.33 FEET AND EAST 33 FEET AND NORTH 89°43'58” EAST 166.02
FEET FROM CENTER OF SAID SECTION [4, THENCE NORTH 89°43°58"
EAST ALONG AN EXISTING FENCE 100 FEET; THENCE SOUTH
00°21°31" EAST 502.61 FEET: THENCE WEST 100 FEET; THENCE NORTH
502.14 FEET TO THE POINT OF BEGINNING. (Parcel No. 06-027-0117, 0]23

(fka 06-027-0007))

A PART OF SOUTHEAST QUARTER OF SECTION 14, TOWNSHIP 2
NORTH, RANGE 1 WEST, SALT LAKE MERIDIAN; BEGINNING ON SAID
RIGHT OF WAY LINE OF AN EXISTING GRAVEL ROAD SAID POINT
BEING SOUTH 68.33 FEET AND EAST 33 FEET AND NORTH 89°43°58”
EAST ALONG AN EXISTING FENCE 366.02 FEET FROM CENTER OF
SAID SECTION 14, THENCE SOUTH 89°43°38” WEST ALONG AN
EXISTING FENCE [00 FEET; THENCE SOUTH 0°21'31" EAST 302.61
FEET; THENCE EAST 100 FEET; THENCE NORTH 0°21°31" WEST 503.08
FEET TO THE POINT OF BEGINNING.

ND: d8XA-T084-3905, v | 5
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(Parcel No. 06-027-01 16, 0122, 0123 (tka 06-027-0008))

(*West Bountiful Parcels 7 and 8™); and

Tax Parcel No. 06-027-01 18, 024, 0125 (fka 06-027-0009), with the Fo[lomng
legal description: :

(iv)

A PART OF THE SOUTHEAST QUARTER OF SECTION 14, TOWNSHIP 2
NORTH, RANGE | WEST, SALT LAKE BASE AND MERIDIAN,
DESCRIBED AS FOLLOWS: BEGINNING AT A POINT ON THE SOUTH
RIGHT OF WAY LINE OF AN EXISTING GRAVEL ROAD, SAID POINT
BEING SOUTH 68.33 FEET AND EAST 399.02 FEET FROM THE CENTER
OF SAID SECTION 1[4 AND RUNNING THENCE NORTH 89°43°58” EAST
ALONG AN EXISTING FENCE 100 FEET; THENCE SOUTH 0°21'31"” EAST
303.55 FEET; THENCE WEST 100 FEET; THENCE NORTH 0°21'31” WEST
503.08 FEET TO THE POINT OF BEGINN ING. (Parcel No. 06-027-01 18, 024,

0125 (fka 06-027-0009))

(*“West Bountiful Parcel 97).

{(v) Real property located in Sanpete County, Utah, more particularly described as
follows: LOT 3, SEC I, INDIAN RIDGE RANCH, CONT. 1.13 AC

(vil)  Real property and improvements located at or about 3369 No. Westside Hwy,
Clifton, Idaho (the “Idahe Ranch™), more particularly described as follows:
COMMENCING AT A POINT 33-3/4 RODS NORTH OF THE SOUTHEAST
CORNER OF THE SOUTHWEST QUARTER OF SECTION 35, TOWNSHIP
[4 SOUTH, RANGE 38 EAST OF THE BOISE MERIDIAN, FRANKLIN
COUNTY. IDAHO, AND RUNNING THENCE WEST 240 RODS, THENCE
NORTH 53-3/4 RODS, THENCE EAST 240 RODS; THENCE SOUTH 53-3/4

RODS TO THE PLACE OF BEGINNING.

EXCEPTING AND RESERVING A RIGHT-OF-WAY FOR ANY AND ALL
IRRIGATION DITCHES AND CANALS, AND PUBLIC ROADS NOW
EXISTING OR [N USE UPON AND ACROSS SAID PREMISES, AND

N A833.THRAIG08, v | . 6'
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EXCEPTING AND RESERVING THEREFROM A STRIP OF LAND 3 RODS
WIDE ALONG THE EAST SIDE OF THE ABOVE-DESCRIBED LAND.

ALSO, THE SOUTH HALF OF THE SOUTHWEST QUARTER, THE
NORTHEAST QUARTER OF THE SOUTHWEST QUARTER, AND THE
SOUTHWEST QUARTER OF THE SOUTHEAST QUARTER QF SECTION
34, TOWNSHIP 14 SOUTH, RANGE 38 EAST OF THE BOISE MERIDIAN,

FRANKLIN COUNTY, IDAHO.

TOGETHER WITH 36 SHARES OF THE CAPITAL STOCK OF TWIN LAKES
CANAL COMPANY.

TAX SERIAL NO:
ADDRESS:

SUBIJECT TO easements, restrictions, covenants and rights of way appearing of
record or enforceable in law or equity.

B. Personal Property or intangibles of the Debtor’s bankruptcy estate of anv kind
whatsgever including but not limited to:

() accounts receivable:

(i) vehicles and equipment that have not been liquidated as part of the
Debtors bankruptcy estate.

(i) The interest of the Debtor in any entity which the Debtor held (and may
still haold) including but not limited to Gordon Jones Caonstruction LLC.

ND: 4835-7084-39058, v | 7
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Causes of Action or Claims including but not limited to:

0

(i)

(i)

A fraudulent transfer action against Gordon A. Jones, Linda G. Jones, and
J&]J Livestock, LLC in the Sixth Judicial District Court in and for Franklin
County, Idaho, commencing Civil Action No. CV-2005-183 (the “Idaho
Fraudulent Conveyance Action”). The Idaho Fraudulent Conveyance
Action which may now be pursued by Grazer in the Idaho Court in which
it was filed or in any other Court with proper jurisdiction.

An action in the Second District Court of Davis County, State of Utah
against the Debtor, Linda G. Jones, Richard Barney and Renae Camon
Barney, and the Linda G. Jones Family Partnership; which causes of
action were amended in the Amended Complaint dated January 5, 2006
against these Defendants and Jason Jones; GS Jones Construction, Inc.;
J1&1J Livestock, LLC; Cheryl J. Gudmundson; G. Scott Jones; Richillyn
Woodin, and Rochelle C. Barmney (the “Utah Fraudulent Transfer Action™).
The Utah Fraudulent Transfer Action may be pursued by Grazer in the
Utah Second District Court of Davis County in which it was filed or in

any other Court with proper jurisdiction.

-

Fraudulent Conveyance Actions or any other action that could have been
filed by a creditor prior to the filing of the Debtors bankruptcy case, or by
the Trustee after the filing of the Debtor’s bankruptcy case, to recover
property owed to the Debtor or transferred to third parties by the Debtor.
Such actions may be pursued by Grazer in any court with proper

jurisdiction.

4. The Trustee shall dismiss Adversary Proceeding No 06-2449 filed by the Trustee.

Dismissal of that adversary proceeding shall in no way affect or prejudice the claims or causes of

action for denial of discharge under |1 U.S.C. §§ 523 and 727 set farth by Grazer against the

Debtor in Adversary Proceeding No. 06-02411.

ND:4835-7084-3908 v L
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- APPROVED AS TO FORM

Anomeys for Rxchard Bamf_.y

 [END OF DOCUMENT] -
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APPROVED AS TO FORM:

Joseph M. R. Covey
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CLERK OF THE COURT CERTIFICATE OF MAILING

The undersigned hereby certifies that a true and correct executed copy of the foregoing

ORDER APPROVING SETTLEMENT AGREEMENT AND AUTHORIZING ’

TRUSTEE'S ABANDONMENT OF PROPERTY OF ESTATE was mailed, postagé fully

prepaid, this day of Apnl, 2007 to the following:

United States Trustee
Ken Garff Building

405 South Main Street
Suite 300

Salt Lake City, UT 84111

Peter W. Billings

Gary E. Jubber

P.O. Box 510210

Salt Lake City, UT 84151

Gordon A. Jones
235 West 1400 North
Bountiful, UT 84010

Joseph M. R. Covey

Parr Waddoups Brown Gee & Loveless
185 South State Street

Suite {300 .

Salt Lake City, UT 84111-1536

ND: $H35-7084-3905, v |

Linda G. Jones
235 West 1400 North
Bountful, UT 84010

Julie Bryan-

Cohne, Rappaport & Segal
257 E. 200 S., Ste, 700
Salt Lake City, UT 84111

Lincaln W. Hobbs
Hobbs & Olson

466 East 500 South

Suite 300

Salt Lake City, UT 84111

David J, Shaffer

Key Bank Building
562 South Main Street
Bountiful, UT 84010
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SETTLEMENT AGREEMENT

THIS SETTLEMENT AGREEMENT is made and ¢ntered into as of the i/;’éay of
January 2007, by and between Gary E. Jubber (the “Trustee"), Trustee of the Chapter 7
Bankruptcy Estate of Gordon A. Joncs, d'b/a J&J Livestock, d/b/a Gordon Jones Construction,
L.C. Case No. 06-21277, and Allen F. Grazer (“Grazer”). The foregoing are individually
referred to as “Party” and collectively referred to as the "Parties.”

RECITALS

Gordon A, Jones, d'b/a J&J Livestock, d'b/a Gordon Jones Constructen, L.C.
(the “Debtor™) filed a voluntary petition under Chapter 7 of the Bankruptcy Code
on April 18, 2006, commencing Case Number 06-21277 (the “Bankruptcy Case™)
in the United States Bankruptcy Court for the District of Utah (“Bankruptcy
Court™). The Trustee is the duly appointed and acting Chapter 7 Trustee of the
Debtor’s bankruptcy estate.

Al

B.  The Debtor's bankruptey estate holds, formerly held, or may hold, an interest in
real property (aleng with all improvements and fixtures attached thereto),

including, but not limited to the following;

A condominium located at 175 East State Street, Bountiful, Utah (the

(i)
“Maple Hills Cendominium™), more particularly described as follows:
1851 MAPLE VIEW DRIVE BOUNTIFUL
UNIT 106, RIDGEWOOD OF MAPLE HILLS COND PHASE V.
TAX SERIAL NO.: 05-087-0106

(i1) A residence located at 235 West 1400 Nonh, Farmington, Utah'(rlhc

“Residence™), mure particularly described as follows:

Allof Lot 147 Bay, View Park Subdivisicn, Plat E, according to the
official plat thereof

TAX SERIAL NO.: 03-013-0147
ADDRESS: 2335 West 1400 North Bountiful, Utah 84010

SUBJECT TO casements, restrictions, covenants and rights of way
appearing of record or enforceable in law or equity.

ot



The Mountain View Aparuments of Farmington located at 175 East
State Street, Farmington, Utah (the “Apaniments™), more
particularly described as follows:

(1)

BEGINNING AT A POINT 82,30 FEET WEST ALONG THE
NORTH LINE OF A STREET FROM THE SOUTHEAST
CORNER OF LOT 1, BLOCK 12, PLAT "A", FARMINGTON
TOWNSITE SURVEY, IN THE CITY OF FARMINGTON,
THENCE WEST 32.5 FEET, THENCE NORTH 00°04'38" WEST
65.00 FEET; THENCE NORTH 45°02"19" WEST 42.46 FEET;
THENCE WEST 85.00 FEET TO THE WEST LINE OF
PROPERTY CONVEYED IN WARRANTY DEED IN BOOK
984 AT PAGE 838 IN THE RECORDS OF DAVIS COUNTY,
UTAH; THENCE NORTH 00°04'38" WEST 153.86 FEET,
MORE OR LESS, TO THE NORTH LINE OF LOT 2 OF SAID
BLOCK 12; THENCE NORTH 89°39'37" EAST 263.00 FEET
ALONG SAID NORTH LINE OF LOT 2 TO THE WEST LINE
OF A STREET,; THENCE SOUTIH 00°04'58" EAST 156.00 FEET
ALONG SAID STREET; THENCE WEST 115.00 FEET; MORE
OR LESS. TO THE WEST LINE OF TIIE EAST HALF OF SAID
LOT 1; THENCE SOUTH 0°04'38" EAST 92.89 FEET TO THE
POINT OF BEGINNING.
PARCEL NO. 07-031-0075

(iv)  DParcels of real propenty located in Davis County, Utah, including:

() Tax Parcel 1.D. No. 06-027-0006, with the following legal

description:

A PART OF THE SOUTHEAST QUARTER OF
SECTION 14, TOWNSHIP 2 NORTH, RANGE 1 WEST,
SALT I.LAKE BASE AND MERIDIAN: BEGINNING AT
A POINT ON THE SOUTIH RIGHT OF WAY LINE OF
AN EXISTING GRAVEL ROAD, SAID POINT BEING
SOUTH 68.33 FEET AND EAST 33 FEET; FT CENTER
OF SAID SECTION 14, THENCE NORTH 89°43°38"
EAST ALONG AN EXISTING FENCE 166.0 FEET;
THENCE SOUTH 0°21°'31”7 EAST 302.14 FEET;
THENCE WEST 169.17 FEET TO AN EXNISTING
FENCE; THENCE ALONG SAID EXISTING FENCE
S01.35 FEET TO THE POINT OF BEGINNING.

{West Bounuful Parcel 67).

{h) Two Tax Parcel Nus. (66-027-0117, 0123 (fka (6-027-

4
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Q0077 and 06-027-0116, 0122, 0123 {fka §6-027-0008), with the following legal

descriptions:

A PART OF SOUTHEAST QUARTER OF SECTION 14,
TOWNSHIP 2 NORTI, RANGE 1 WEST, SALT LAKE
MERIDIAN DESCRIBED AS FOLLOWS: BEGINNING
AT A POINT ON THE SOUTH RIGHT OF WAY LINE
OF AN EXISTING GRAVEL ROAD, SAID POINT
BEING SOUTH 68.33 FEET AND EAST 33 FEET AND
NORTH 89743728 [AST 166.02 FEET FROM CENTER
OF SAID SECTION 14, THENCE NORTH 89°43°38”
EAST ALONG AN EXISTING FENCE 100 FEET;
THENCE SOUTH 0°21'31” EAST 302.61 FEET;
THENCE WEST 100 FEET; THENCE NORTH 3502.14
FEET TO THE POINT OF BEGINNING. (Parcel No. 06-
027-0117, 0123 (fka 06-027-0007))

A PART OF THE SOUTHEAST QUARTER OF
SECTION 14, TOWNSINP 2 NORTH, RANGE | WEST,
SALT LAKE MERIDIAN; BEGINNING ON SAID
RIGHT OF WAY LINE OF AN EXISTING GRAVEL
ROAD SAID POINT BEING SOUTH 68.33 FEET AND
EAST 33 FEET AND NORTH 89%43738” EAST ALONG
AN EXISTING FENCE 566.02 FEET FROM CENTER
OF SAID SECTION 14, THENCE SOUTH 89°437°38"
WEST ALONG AN EXISTING FENCE 100 FEET;
THENCE SOUTH 0°21°31" EAST :02.61 TFEET,
THENCE EAST 100 FEET; THENCE NORTH 0°2]°317
WEST 5303.68 FEET TO 11IE POINT OF BEGINNING.
{Parcel No. 06-027-0116, 0122, 0123 {[ka 06-027-0008))

{"West Bounufu] Parcels 7 and 87); and

Tax Parcel No. 06-027-0118, 024, 0123 (fka 06-027-0009),

with the [ellowing legal descripuon:

A PART OF THE SOUTHEAST QUARTER OF
SECTION 14, TOWNSHIP 2 NORTH, RANGE T WEST,
SALT LAKE BASE AND MERIDIAN, DESCRIBED AS
FOLLOWS:  BEGINNING AT A POINT ON THE
SOUTH RIGHT OF WAY LINE OF AN EXISTING
GRAVEL ROAD. SAID POINT BEING SOUTH 68 33
FEET AND [ENST 39902 FEET FROM THE CENTER

(9]
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OF SAID SECTION 4 AND RUNNING THENCE
NORTH §9'43°:8” EAST ALONG AN EXISTING
FENCE 1060 FEET; THENCE SOUTH 0°21°31" EAST
303,55 FEET; THENCE WEST 100 FEET; THENCE
NORTH (°21°31" WEST 503,08 FEET TO THE POINT

OF BEGINNING.
(Parcel No. 06-027-0118, 024, 0125 (fka 06-027-0009))

("“West Bountiful Parcel 97).

()

(Vi)

Real propenty located in Sunpete County, Utah, more particularly

described as follows:
LOT 3, SEC J, INDIAN RIDGE RANCH, CONT. 1.13 AC

Real property and improvements located at or about 3369 No.
Westside Hwy, Clifion, Idaho (the “Tdaho Ranch™), more
particularly described as follows:

SOUTHEAST CORNER OF THE SOUTHWEST QUARTER OF
SECTION 35, TOWNSHIP 14 SOUTH, RANGE 38 EAST OF
THE BOISE MERIDJAN, FRANKLIN COUNTY, IDAHO, AND
RUNNING THENCE WEST 240 RODS, THENCE NORTH 53-
34 RODS, THENCE EAST 240 RODS; THENCE SOUTH 33-3/4
RODS TO THE PLACE OF BEGINNING.

EXCEPTING AND RESERVING A RIGHT-OF-WAY FOR
ANY AND ALL IRRIGATION DITCHES AND CANALS, AND
PUBLIC ROADS NOW EXISTING OR I[N USE UPON AND
ACROSS SAID PREMISES, AND EXCEPTING AND
RESERVING THEREFROM A STRIP OF LAND 3 RODS WIDE
ALONG THE EAST SIDE OF THE ABOVE-DESCRIBED

LAND.

ALSO, THE SOUTH HALF OF THE SOUTHWEST QUARTER,
THE NORTHEAST QUARTLER OF THE SOUTHWEST
QUARTER, AND THE SOUTHWLEST QUAR'ER OF THE
SOUTHEAST QUARTER OF SECTION 34, TOWNSHIP 14
SOUTH, RANGE 38 EAST OF THE BOISE MERIDIAN,
FRANKLIN COUNTY, IDALLO.

FOCETHER WITH 26 SHARES OF THE CAPITAL STOCK OF
PWIN LAKES CANAL COMPANY.
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TAX SERIAL NO:
ADDRESS:

SUBJECT TO casements. restrictions, covenants and rights of way
appearing of record or enforceable in law or equity.

The Trustee has recently leamed that the Debtor’s 70% interest in Gordon
Jones Construction LLC ("Construction LLC™) may possibly have some
value. Investigation to date indicates that Construction LLC may have
notes receivable in the face amount of approximately $389,000. Of this
face amount, an unknown perticn is believed 10 be an obligation from the
Debtor himself, and $198,000 is purportedly owed by Mountain View
Apantments, The obligation of Mountain View Apartments is either
uncollectible due 1o Grazer’s judzment lien or would reduce what is
cellectible from selling the Mountain View Apartments. In addition,
£82.000 of the notes receivable is a note from G. S. Jones Construction,
Inc., which is owned by the Debtor’s son and an unsecured creditor in this
cuse. Based on investigation to date, the Trustee does not know whether
any amounis can ke collected on these notes, but is highly doubtful that a

significant portion can be collected.

Atthe time of the filing of the Bankrupteyv Case, the Debtor disclosed an
interest in various v chicles, equipment and other personal property located
in Utah and Idaho, including a 19535 Ford T-Bird.

On July 11, 2005, the Second Judicial Distriet Coun, Davis County, Utah,
presiding over Case No. 02-0700570 (the “State Court Case™). entered
Judument which favored Grazer and against the Debior and Richard
RBarrey (“Barney™) in the amount of $1,886,727.87, plus pre- and post-
Judgment interest and rcasonable costs and attorneys’ fees expended in
collection of the judgment after May 31, 2605 (the “Judgment”). Grazer
kas filed a proef of cluim in the Debtor’s hankruptey estate, asseniing that
the Judument has a balance owing of $2,100,124.00, plus any applicable
interest fees or costs as perrvitted by 11T 1LS.CL § 306(b) (the “Grazer
Claim™).

I'ke Judgment and the Judgment Informatien Siatement were recorded by
the Davis County Recorder on July 18, 2003, As a result of that
recording, Grazer asserts that he holds a judgment lien against all real
property located in Davis County owned by the Debtor, including the
Residence, the Meple Hills Condominium. the West Bountiful Lots and

the Apartments.

[he Tudement was recorded by the Sanpote Coanty Recorder on October
3, 2005, Asarcsult of that recording, Gruzer zsserts that he holds a

3
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Sunpete County, including the Indianola Property.

A Notice of Ferelgn Judgment was recorded in Frankhin County, Idaho on
August 5, 2003, The Judgmem was recorded with Franklin County, Idaho
Recorder on September 23, 2005, As a result of that recording, Grazer
avsents that he holds a judgment lien against all real property owned by the
Debtor in Franklin County, ldako, including the Idaho Ranch.

Cn or about October 4, 2005, Writs of Execution on the Judgment were
served, which had been issued by the Coun presiding over the State Cournt
Action, on September 19, 2003, dirccting execution of all non-exempt
personal property located in Salt Lake County, including the 1955 Ford T-

Bird.

Prior 1o the filing of the Bankruptey Case, Grazer filed a fravdulent
transfer action against Gordon A. Jones, Linda G. Jones, and J&J
Livestock, LLC in the Sixth Judicial Distriet Count in and for Franklin
County, Idsho, commencing Civil Action No. CV-2005-183, which causes
of action were amended in the propesed Amended Complaint pursuant to
the court’s Order 10 Amend dated Janvary 22, 2005 against these
Defendants and Jason Jornes, (the “Idaho Fraudulent Transfer Action™).
The Trustee removed the Idaho Fraudulent Convevance Action to the
Rankruptey Cournt, but the actien has been subsequently remanded back 10

state court.

On vr sbeut August 3, 2005, Grazer commenced an action in the Second
District Count of Davis County, State of Utah against the Debtor, Linda G.
Jones, Rickurd Barney and Rense Carmon Bamey, and the Linda G. Jones
Family Partnership, which causes of action were amended in the Amended
Complaim dated January 5, 26086 zgainst these Defendants and Tason
Jones; GS Jones Construction, Inc; 1&J Livestock, LILC; Cheryl J.
Gudmundson; G, Scort Jenes; Richillvin Wooedin, and Rochelle C. Bamey
fthe “Utah Fraudulent Transfer Action™). The Trusiee removed the Utah
Fraudulent Conveyance Action to the Bankruptey Court, but the action has
been subsequently remanded back to state court.

Grezer believes that the Debtar has {raudulently transferred funds,
persenal property, and real property, in addition 1o 1he transfers referenced
in the L1ah Fraudulent Transfer Action and the Idalio Fraudulent Trans{ers
Action (the “Other Fraudulent Transfer Actions™.

The vahidity of the Grazer's lien against the Debtor’s interest in real and
personal property is subject to dispute. Specifically, the Trustee could
argue that the lien against real property is not valid because no final
judumient was entered i the State Count Cese. On the other hand, while
exceaiien under Rule 6412 of the Utah Rules of Civil Procedure requires
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antry of a “final judgmemt™ before a writ of execution may issue, Utah
Code Ann. § 78-22-1 provides that a “judgment” properly recorded creates
a lien against real property. he Trustee is not aware of any basis by
which Grazer would have a licn on the Debtor’s 70% interest in
Construction LLC. Hewever, the Trustee recegnizes that even if Grazer is
deemed unsecured, he would hold over 96% of the unsecured claims.

Time for filing proofs of clsim has expired, ard, other than the claim of
Grazer, unsecured claims total 384,773.00 and consist of: (1) a claim filed
by Kent B. Scott of Babeock & Scotn, in the amount of $26,473.00; (2) a
claim tiled by G.S. Jones, Construcuon Inc., an entity purportedly owned
by the Debior’s son, in the amount of $20,000.00 (there may be an offset
o this claim due to the 70% interest in the $82,000 note receivable held by
Construction LLC); (3) a claim filed by Linda G. Jones, the Debtor's
spouse, in the amount of $36,0000.00; and (4) a claim filed by Steven
Barton in the amount of $2,300.00." As the claimants set forth in (2) and
(3) are insiders, the total of non-insider unsecured creditors is therefore

$28,773.00.

0. Pursuant 1o an Qrder of the Bankruptey Cournt entered Scptember 14,
2006, with the consent of Grazer, the Trustee sold the Maple Hills
Condominiuvm for £265,000.00. The crder alco provided for the sale of
the vstate’s interest in the Residence o Linda Jones for $72,300.00.
Gracer assents ¢ lien on the proceeds of the sale of the Maple Hills
Cuondominiumn and the Residence. ‘

P. Pursuant to an Order of the Bankruptecy Court entered October 25, 2006,
with the consent of Grazer, the Trustee seld the 1995 Ford T-Bird,
venerating net provecds of $19,170.50. Grazer asserts a lien on these

proceeds.

0. Based upon the Trustee’s investizatien and information now available to
the Trustee, the Trustee estimates that, if all property of the Debtor’s
bonkruptey estate fexcluding the Debtor’s interest in Construction LLC,
bat including. but not limited to real and personal property. causes of
action, imangibles, vtc.) is properly and timely liquidated, such property
would 2ererate no miore than $1,500.G60.00, less the costs, such as fees
for the Trustee snd his professionals and other costs of adminirtering the
estate and liquidaling the property of the estate. Although the Trustee's
information is limited as to the collectabilizy of the notes receivable in

Construction LLC. the Trustee believes that even a very optimistic

recavery would be no more than an sddivenal $130,600 for the estate.

A pre-petivion claims, mncluding Grueer’s Clatm and the unsceured

“Aznen i'ed a Preof of Claim, Claim nuinber §, Bsting $2,300.790 as both a priarity and general unsecured
claims, 1He panics betieve that ihe total Claim s 82300006 and s rot entitled 1o pricrity suitus.

7
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claims set forth in “Recital N¥ ot this Agreement, total $2,184,897.00.
Accordingly, the Trustee estimates that, with accruing administrative
enpenses, even if Grazer's Claim were deemed an unsecured claim (which
Grazer denies). then distribution 10 unsecurcd creditors would be no more
than sixty-five cents on the dollar (65%%) and probably less. In the event
that Grazer's Claim was deemed 1o be secured. distribution to unsecured
creditors would likely be zero und the estate wauld likely be
administratively insolvent.

The Trustee and Grazer believe that [itigation regarding the validity of
Grazer's secured claim would invuolve costs and fees that would decrease
the possible funds available to be paid to unsecured creditors.

After anm’s-length, good fzith negotiations, the Trustee and Grazer agreed
10 resolve and Lompromise any and all ¢laims and disputes which
currently exist between them regarding Grazer's Claim and how to deal
with sll property of the bankruptcy estate ol the Debtor, pursuant to the
terms and conditions more tully set forth in this Agreement.

NOW, THEREFORE, tased upon the foregoing recitals, which are incorporated
1o this Aurcernent, and for zood and valuable consideration. including the covenants set
wth kerein, and subject 1o approval of this Agreemcent by the Bankruptcy Coun, the

Parties agree as follows:

(9]

1fcu1\mc«s of Acreemient. This Agreement shall become effective on

¢ second business day [ollowing ten days afier the entry of an order by

¢ Bankrupicy Ceunt in the Debtor’s Bankruptey Case approving this
cment, unless the arder is staved ﬂr;or 'o the expiration of such

od. thereinafier, the “Effective Dute™). The order approving this

Sgreement deseribed herein shull be i a form expressly approved in

W uw by Grazer. In the event that the order approving this Agrcement is

vid, | the Trustee und Grezer shall cach, independently, have the right

10 ca;'sccl this Agreement v {iling a Notice of Cancellation with the

Rarkruptey Court in the Bankruptey Case. Lipon filing of a Natice of

Cznecllation, this Aureement shall becomne null and void and the Trustee

and Grazer shall each retuin all rights and remedies that they would hold if

this Azrcement did not exist.

;" ‘—‘Tl'ﬁl

"~
1

S_s’
ol

Privniry for Use of Fxiate Cash and Reseryves

The Trustee estmates that &s of January 31, 2007, the estate will have
spproximately $242.830.00 in cash primarily {rom the sale of assets and
rénts ro ceei ived. Atthe Ejfective Dd{C, the caxh <Lall be used and reserved

in following prionty:

2l



First: An Administrative Expense Resenve of $192,000 shall be
established to pay administrative expenses, including laxes.
PricewaterhouseCoopers, the Trustee’s accountants estimate that the
“waorst case” for 1axes incurred by the cetate i1s £82,000.00, assuming this
Sentlemnent is approved and there is no further liquidation of estate assets.
The current best estimate of administrrative expenses through the Effective
Date is $110,000.00, zssuming this Settlement is uppreved. Assuming this
Sertlement is approved. the Trustee, his counsel and his accountants agree
10 seek cournt approval of final fees and costs of administrative claims of
no more than $110,000.00, provided, however, if the Trustee incurs
sdditvonal fees and cests related 1o defending any appeal of the order
approving this Agreement, such udditienal fees and costs. to the extent
they are allowed by the Bankrupicy Count, may be added to the
$110,000.00 maximum fee. To the extent that su¢h administrative fees and
cests are allowed by the Bankruptey Court as reasonatle and necessary
costs of administering the bankrupicy cstate, the Trustee may pay the
allowed administrative expenses from the Administrative Expense
Reserve. The Trustee shall file all necessary tax returns pursuant to 11
U.S.C. § 505(b¥2). Provided the Trustee's accountant has the necessary
information, the Trustee shall prepare such returns within thirty (30) davs
after the Effective Date. Before filing any income tax return for the
Dehtor’s bunkruptey estate, the Trustee shall give Grazer not less thun
fifleen (13) days to review the return. Upon expiration of the time periods
et forthin 11 U.S.C. § 505(h)(2), the balance of the Administrative
Expense Reserve, including any funds not used to pay the amount of tax
due frem administration of the Debtor’s bankruptey estate, shall be paid
first to fund any unfunded portion of Unsecured Creditors Reserve (less
any amount of unsecured claims disallowed pursuant to Paragraph 9) and
then to Grazer. I the allowed final fees and costs for the Trustee, his
antorneys and his accounts are less than $110,000.00, then the difference
EFetween the wotal of the final allewed such fees, costs and the $110,000.00
shall be paid w Grazer.

Second; An Unsecured Creditars” Reserve of $63,579.75 <hall be
csizblished te pay the sllowed unsecured claims of thuse creditors set forth
in Recital N. Provided the Unsecured Creditors” Reserve is fully funded,
cach ailowed claim shall be paid 73% of the allowed wmount. If the
Unsecured Crediters” Reserve is not fully funded after the expiration of
the time period under 11 U.S.C. § 303(b)(2), then there shall be a pro rata
reduction of the percentage paid. By way of example only, if the
Lnsecured Creditors” Reserve is funded in the umount of $50,839.80, then
the cach allewed claim shall be paid 60% of the allowed amount. To the
extent that uny unsecured claims have been disallowed pursuant to
Paragruph 9, the ameunt of Unsecured Creditors™ Resery ¢ shall be reduce
by 737 fer the fesser percenrage i ot Nully funded) for cach dellar of
disallowed claims. and such amount shall be paid 1o Graver.

bad
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Third: Monies due to Grazer frem 20% of rents collected from the
apantments pursuant to Paragraph 3 below, which monies shall te paid as

provided in paragraph 3 below.

Apartments. The Trustee kas been collecting rents frem the
administration of the Apaniments. After paying all costs associated with
the Apariments (which cests do not include fees and costs of the Trustee,
his attorney s or accountanis), the Trustee acknowledges that from the net
proceeds generated from the Apartments seventy percent (70%) of the
funds are property of the estate and the other thinty percent (30%) are the
property of Bamey, who is also subject to the Judgment in faver of
Grazer. Upen approval of this Agreement and the full funding of the
Administrative Expense Reserve and the Unsecured Creditors’ Reserve,
the aforesaid 70%% of the funds (or any portion thereof after the funding of
the reserves) shall be paid to Grazer. Grazer shall obtain a writ of
execution on the aforesaid 20% of the funds and, upon service of the
execution, the funds shall be paid to Grazer.

Stupulaton AbandonmentRelief From Say. Except for the reserves and
as otherwise expressly provided herein, the Trustee stipulates and agrees
that Grazer has avalid. enforceable security inicrest in all the remaining
propenty of the Debtor’s kankruptey estate and that there is no equity in
said propenty for the benefit of unsecured creditors. Upon the Effective
Date ol the Agreement, except for the reserves set forth in paragraph 2 of
this Aureement, any and all property of the Debtor’s bankruptcy estate of
anv kind whatsoey er, known and unknown, 1angible and intangible,
including, but not limited to real property (including, but not iimited to
that real property sct forth in “Recital B of this Agreement), personal
property (including, but not limited to, the Debtor’s interest in
Construction LLC), causes of action (including, but not limited to, ¢laims
or causes of actien against Barney and including, but not limited to, the
Ohher Fraudulent Transfer Acuons, the Utah Fraudulent Transfer Action
and the ldaho Fraudulent Transfer Actien) and accounts receivable
rincluding, but nut limited 1o, notes or accounts receivable in Construction
LLLC). shall be deemed atandoned and no lenger property of the Debtor's
rankruptey estate, and Grazer shall be deemed 1o have relief from the stay
10 pursue any and all state court remedics cpuinst the Debtor and such
property. Upon the Lifective Date of this Aureement, Grazer shall be
entitled to fully pursue all his rights and claims zgainst the aforesaid
property, which rights and claims are not shered, emended or affected in
any way by this Agreement or by the filing of the Debtor’s Barkruptey

Case.

Refief From Stay Frem Fraudulent Transier Actions. Upon the Effecuve
Dute, the Trustee shall disclaim any interest in any and all fraudulent

10
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iransfer actions, known and unknown, and Grazer shall be deemed to have
relief from the stay to pursue said fraudulent transfer actions including, but
a0t limited 10, the Utah Fraudulent Transfer Action, the [daho Fraudulent
ransfer Action, and the Other Fraudulent Transfer Actions, and all such
actions shall no longer be the propeny of the Debtor’s bankruptcy estate.

Non-Dischargeability Claims, Upon the Effective Date, the Trustee shall
disniiss the non-dischargeability adversary proceeding (Adv. No. 06-2449)
iiled by the Trustee. Dismissal of that adversary proceeding shall in no
way affect or prejudice the claims or causes of action for denial of
discharge under 11 U.S.C. §§ 523 and 727 sel forth by Grazer against the
Debtor in Adversary Procecding No. 06-02411.

Preference Actions. The Trustee shall not pursue actions under 11 U.S.C.

' § 547. To the extent that the facts may give rise 10 a preference action

3
3
under state law or federal law (other than 11 U.S.C. § 5347), then the
Trustec disclaims any interest in such claims; Grazer shall be deemed to
have relief {rom the stay 10 pursue any preference claims under state law

or federal law (other than 11 U.S.C. § 547).

Effective Date and Risuibutions 1o Grazer. Upon the Effective Date, any
funds of the Debtor’s bankruptey estate held by the Trustee or his
professionals in excess of the amount contained in the Administrative
Expense Reserve and the Unsecured Crediters™ Reserve, as established
under paragraph 2 of this Agreement, shall be disuibuted to Grazer for
paymient on his secured claim. If afier the Effective Date, any surplus in
the bankruptcy estate above that amount needed to fully fund the reserves
in Puragraph 2 shall be paid 10 Grazer.

Disuihutien 1o Unsecured Creditors. Grazer shall have [50 days from the
Effective Date 1o file an objection to the claims of any or all unsecured
creditors, including, but not limited 10 those et farth in “Recital N of this
Agreement. In the event that such ¢laims are disallowed, Grazer shail be
entitled 1o disuibution of any wimoeunts due Grazer under the provisions of
Paragraph 2 af this Agreement. J{ an unsecured cluim set forth in *Recital
NTis not the subject of an objection within 130 Javs of the Effective Date
of this Agreement, then such ¢luim shall be deemed allowed and such
crediter shall be enmtitled to be paid on the creditor’s ¢laim under the
provisions of Paragraph 2 of this Agreement. The Trustee agrees not to
close the Rankruptey case until all claims have been finally allowed or

disallowed.

zer. aeept as otherwise expressly provided in
reenient, upen the Etffective Date Grazer releuses any und all
ainst the Debtor’s bankrupiey estate, including, but not limited

1o, the night o assert a Jefleieney claim or any an unsecred claim against

Release of Cluims by Grs
this -

clanm
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the Debtor’s bunkruptey estate; provided. however, that Grazer shall have
the unconditional and sbeclute right and to be atle to assen, pursue and
prosecute any and all claims and rights of any kind whatscever against the
Debtor in Grazer's non-dischargeability action against the Debtor and
shall kave the unconditional and absolute right 1o enforce and execute in
the State Court Case against the property abandoned by the bankruptcy
¢state pursuant to paragraph 4 ef this Agreement. Except as otherwise
expressly provided in this Agreement, upon the Effective Date, Grazer
further releases and forever discharges the Trustee. attomeys, accountants
and agents of the Trustee from any and claims, counterclaims, cross-
¢laims. actions, demands, Babilities and responsibilities of every kind and
nature whatscever, whether known or unknown, suspected or unsuspected,
asserted or unassened, fixed or contingent, matwed or unmatured, and

whether existing now or in the past.

Release of Claims by the Trustee. Except as otherwise expressly provided
in this Apreement, upon the Effective Date, the Trustee, on behalf of
himself and Debtor's bankruptey estate, herein releases and forever
Jischarges Grazer and Grazer's successors, assigns, subsidiaries, affiliates,
related entties, zttorneys, accountants and agents, of and from any and all
¢laims, counterclaims, cross-claims, actions, demands, liabilities, and
responsibilities of any kind in nature whatsoever, whether known or
unknown. suspected or unsuspected, asserted or unasserted, fixed or

contingent, matured or unmatured. and whether existing now or in the

past.

Amendment. This Agreement may not be modified, except by written
instrument signed by all of the Parties.

Nothing contained herein shall be deemed a waiver
2gainst any person or entity, other than as against a

orrelease by any Pary
Party hereto and cther than as against the persons and entities affiliated

with a Party that are identified in the releases above, with respect 10 any
rights, choses in actien or claims that such Party may have against any
other such person or entity. Grazer expressly reserves all claims, rights
and causes of action of any nature whatsoever known or unknown, fixed
or contingent, against the Debtor, and all other persens or entities not
expressly releused in puragraph 10 of this Agreement, including, but not
fimited to, the clzims and causes of action set forth in the Cemplaint
objecting to discharge of Adversary Preceeding No. 06-02411 pending in
this Bankruptey Cese. This resenvation of all ¢laims, rights and causes of
actien of any nuiure whatscever known or uiknown, fixed or contingent,
by Grazer incledes sny and all claims. riglts and causes of action of any
nature whatsceser Known or unknown. fixed or contingent, 2gainst any
person or entity not expressly refeased in paragraph 10 of this Agreement.
Such persens or entities against whom Grazer is reserving any and all

12
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clatms, rights and causes of actions of any nature whatseever known or
uzknown, fixed or contingent, against include. but are not limited to,
creditors of the Debter or the Bankruptey Case, Renae Carnon Bamey,
Bamey and Bamey's family and other insiders of Bamey, the Dcebior, the
Dekror's family, insiders of the Debtor, the children of the Debtor, J&J
lLivestock, Canvell Shaffer, G.S. Jones Construction, Inc., George Junes
Censtruction, Censtruction LLC, Mountain View Apartments of
Farmingten and Linda Jones. Nothing contained herein shall in any way
alter, afTect, amend or change Grazer's ¢laim against the Debtor or in any
alter, affeet, amend or change any judgment which Grazer may have
against the Debtor or uny other person or entity. Nothing contained herein
shall in any way alter, atfect, amend or change Grazer’s right (o execute in
the State Court Case apainst the property abardcned by the bankruptey
estate pursuant to paragraph 4 of this Agreement.

No Intended Third-Partv Bepeficiarics. There are no intended third-party
beneficiaries of this Agreement,

Attemers’ Fees and Casts. The Trustee’s attornevs’ fees and other costs
incurred in negotiating, executing, vblaining approval of this Agreement
and implementing this Agreement shall ke included in the Administrative
Expense Reserve set fonh in paragraph 2 of this Azreement and shall be
raid therefrom if the Bankruptey Court allows such fees and costs as an
administrative claim (with such fees and costs Being limited as set forth in
paragraph 2 of this Agreement). Gracer shall bear his own attorneys’ fees
and cests. However, if legally permissible, Grazer reserves the right 10
add to his claim and to seek an augmentation of the judgment in state court
for the attarneys’ fees and ccsts incurred in conjunction with this
Azreement and with dealing with all issues thar arose because of the
Debtor's filing o his Bankruptey Case.

Bankruptev Court Approval. The Parties acknowledge that this
Agreement is subject 1o notice 1o crediters in the Debtor’s Bankruptey
Casc and approval of the Bankruptey Court. Within ten (10) dayvs of the
date of the execution of this Agreement, the Trustee shall cause to be
drafted and iiled in the Bankruptey Cise a motion seeking Bankruptey
Court approval of Uis Agreement end the Trustee shall set such motion for

hearing as scon as possible.

Governing I.aw. This Agreement and the rizhts and oblizations of the
Parties hereunder shall be construed in accordance with and governed by
the internal fisws of the State of Utah, except 1o the extent such laws are
superseded by the Jaws of the Usited States of Aincrica, and, in such

instunces. the laws ol the United States shall be conuolling.

: Subject to the reservaiion

Binding Fiect, Dovre Agreemont. Avinendment. S

—
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af rights as set forth in paragraph 13 of this Agreement, this Agreement is
binding upon and shall inure to the benefit of the Parties and their
respective heirs, successors, assigns, subsidiaries, affiliates, related
entities, officers, directors, emplovecs, agents, attorneys and
representatives, subrogees, and 1¢ all persons or entities claiming by,
through or under them, including any successor trustee for the Deblor's
benkruptey estate, and the Debtor. This Agreement is fully integrated and
represents the entire understanding between the Parties, and there are no
written or oral agreements between them which are not set forth hercin,
None of the provisions ef this Agreement may be changed, discharged or
terminated orally and may be madified or aimended. Likewise, the rights
available 1o each of the Parties under this Agreement cannot be waived or
released orally, and may be waived or released only by an instrument, in
writing, siened by the Party whase rights will be diminished or adversely

affected by the waiver.

No Admissions. This Agrcement has been drafied for settlement purposes
onlv. Nothing in this Agreement, including the Recitals set forth herein,
thall be deemed an admission of law or fact by any Party {or any purpose,
other than the setlement contemplated in this Agreement. If this
Agrcement is not epproved by the Bankrupicy Court, it shall be null and
veid, and thereafter this Agreement may not be used by any Pany for any

purpuose.

Advice of Counsel. Each Perty acknowledyes that it has been represented
by counsel in the negotiation and preparation of this Agreement and that
such Party (and, if applicable, such Party's counsel) have participated in
and contributed to drefiing of this Agreement. Accordingly, neither ihis
Agreement, nor any portion hereof, may be construed against any of the
Panics on the basts that such Party or such Pany's counsel was the drafier

hereof.

Canstructen. The headings are for reference and convenience only and
shall not affect the comstruction or interpretation of any of the terms of this

Agreement.

Autkorization. The persons execuiing this Agreement on behalf of a Punty
hereby represent and warrant that they are duly authonized and empowered
o execute the same. that they have carefuily read this Agreement, und that
this Agreement represents a binding 2nd enferceable obligation of such

Party. Fach Pany represents and warrants that they have not assiyned any

of the claims being released ender this Agreement.
No Inducement. The Parties represent, warriual and agree that upon

executing and entering into this Agreement, they, and each of them, are
retrelying upon and have not relied upen any representation, promise or

14
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statement made by anyvone which is not recited, contained or embodied in

this Agreement.

which shall be deemed an original, and all such counterparts shall
constitute one and the same Agreement. Facsimile signatures shall have
the same force and effect as original signatures.

IN WITNESS WHEREOF, the parties have each exceuted this Agreement as of

the Jdate first set forth above.

By:

GARY E.JUBBER, Truswe of the Chapter 7 Bankruptey
Estate of Gorden A Jores, db/a J&]J Livestock, dib/a
Gorden Jones Construction, L.C.

STH, e

tee

FABIAN & (LENDENIN

213 South State-Street, 12th Floor
Salt Lake City, Utah 84151
I'eJephone: (801) 531-8900

ALLENF. GRAZER




statement made by anyone which is not recited, contained of embodied in
this Agreement.

24,  Counterpans. This Agrecment may be executed in counterparnts, each of
which skall be deemed an original, end all such coumterparts shall
constitute on¢ end the same Agreement Facsimile signatwres shall have
the same farce and effect as original signatures,

TN WITNESS WHERECQFT, the pariies have each execuled this Agreement as of
the date first set forth above.

GARY E. JUBBER, Trustee of tha Chapter 7 Bankruptey
Estate of Gordon A. Jones, d'b/a J&J Livestock, d/b/a

Gordon Jones Constructiony, L.C.

By:
Gury E. Jubber, Trustee

FABIAN & CLENDENIN

215 South State Street, 12th Floor
Salt Lake City, Utah 84151
Telephone: (801) 531-§500

ALLEN F. GRAZER

e
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CERTIFICATE OF SERVICE

. h ~ N . 1
I hereby certity thut vn the 207 day of February, 2007, T caused 10 be scrved utrue and
carrect copy of Exhibir “A " ro Trustee s Motion to Approve Setidenient Agreement und for Ovder
Authorizing Abundonment of Properry of Estate via first class mail, postage pre-paid to all parties

on the attached mailing matrix.

NJJARI2GNNR LT ]

030



2]

.t 3
v " . r oy
=T *e ~ R
Ph 1~“ - Lyl w3 B et A oY
PRy m . « ty ERL} vy sy ey
* . hasd a o1
oG ~ a3 & aom W
oh (Y = o A L G 1t en
M R 2 . . s B
» L S L e m b Y kel 3 n“
- won g oz Pt oy & - I
u n L € ©a & .
o L) = o P o . i
[E I [T ~E & o »ow Do mo
1 - P i Mo P B e uo £
a b N - 53 G U8 w aah
L BRI oom - [l § ﬁ - M o o ow prid,
€] OIS o g G A em o ...J R
TR o5t Rl RS- 1m0 m o) -7
. » 1 T A - '3 ¥ i
S8 HL A w3 alRy $ o U R o
e d oG ER O - a1 S I+ ] R e B oM
e (Y] . ¥4 PR . ? T R &
i . i H Vi BLoh e any PEEDIES
o
"
-
N
w
™ w
i P
-t 1 e
o -t — "y s o .
s o wy b .
=3 ot ar H —~ o w ]
ot e -5 - > n - - L) I
oy 9 o
. - 1 = — vy o o = o - o oy - &l =
2 "y o o a p g a2 -~ . o Al e M s €2 -
= Rl - 5] by u oo [ 3 B | 2 i NI ~ R
—~ - oLk = o A A3 ot e w = - “n 9 (B 0 3~ A -
a vy o as d oa & o8~ R a - ] - u 1Ay 2 b 4
ok Y | =4 5 m a “ = o 5 S 3 o > R
O m P et ol [ e o ) B o o Y a iy m o —
x o is R Finhis T - b oo s o aw s 0o ot w n b
9 & s 3 e » w IS [ - 3
e I ) . — £ - ~ < wh = E 0
PER T MV~ B LA -ML o — ™ o < W 58 g 2T .
470 o S 85 I TR g 4 - ¢ pR
R ] b : . P . - H
Mol E Madg oo F 2 FeAeY G gERRA LR e R
vy 1 al 7 i . . LR} .
Loy e, PP, ] o B N ¥ Y1 .0 0 e NG s T~ e i
B ey RN RN L AR ] 1770 w 2 [P a s €1 [
oo T Shman s T oo B BARRHIvid = B ] o v o L
H £ (e w eq MR Sy ] o N e b
L LR P
< s
PES -
L bz
&
e .
&5 o , e
er Ce - . : e
-y ] -t o > .
vy iy Jr — 4 e 18}
- b pra - v ! o
I Ui
=) S " Ly & e
p w1 k w o ] . il v M
o ad i w2 b} tn {> [V & 2
Y2 - S o n - g - o - 2 ot}
TGRS Hursy O3y & 0 &0~ 3o 2RS g% i
AN - LA o - f A © I = o - .
9 w i GE A G = - = n o o5 LIRS o et o= o= <! =
Mo~ e L er L TR MMy e « A o omw oy R B q [ woR R 1 oer W
d e € w v " - 5= a ™—r n . e ea T g Ty en .
S F i e e s BEE Tedne LA SRR 8B SO,
o mu ki m oo - 2 et o = s e iignd . o [ ) 2l ra m
3l m @ Je - - B> bt BHox (] o T | @ i 1 o 0 e v P S
Xl e 0 -5 e 1 3 - -3 o Qx4 ol & e e ” <
[LIRY = Ve 02 e 3 2 m - w 3 ] [ 5 - -
AJaa L RO oz ed o o B2 B 9 oH. na § 2
1ot ¥ 0 e a. < " TR a -4 o 3 m Q2 8 3 ey e AT
" S e I - e 83 LAt V3 Yoo, oS 8o .

(03]



e

Ine Thak Jeater

251 3zuth Mala §hraat
Suite 35

3ait Laxe liyy, U

izhizd Sarzay
55 !. Terrice Dr.

outh 1000 West
Syracuse, UT #4478

on
[
13

523l Fower
1331 ¥E fth Ave.
forziand OR §7236

Tza fallawing recipiests zay bejha

() Countrywide deze Loacs Inc.

e

.

&

Li2star 33
230 Fax {33:

. lp v
’Z‘U §. 1300 2, See, 518
LI, TP 30

Varizon
P Box 38548
Zallevie, WA 38009

a2en bypassed fcr notice

1j73ul Throndsen

A

st

@ to an ucdsliverzble

iidgewced Jwmazs Aasgeratd
1732409 5., Ste 18l
fisor SLITT ML

-

Suita 394

FYTRRY

3alt Zate Ciny, U7 5eill

‘e or duplicate (d)

Znd of tabel YMatrix
Hailshle resigients
3ypassed recirients
Tatal

address.

-
=) 1 oo

<
Pty



EXHIBIT G
(Settlement Agreement)

(%>



EXHIBIT “J”

b+



013383

Form RAB18 (Otficial Form 18X 10/035)

United States Bankruptcy Court

District of Utah

Case No. 06=21277
Chapter 7
In re: Debtor(s) (name(s) used by the debtor(s) in the last 8 years, including married, maiden, trade, and address):
Gordon A. Jones
dba Gordon A. Joies d/b/a ] & J Livestock,
dba Gordon Jones Construction, L.C.
235 West 1400 North
Bountiful, UT 84010
U.S.A.

S}ili iecuriti Nol'l

Employer's Tax 1.D. No.:

Petition date: 4/18/06

DISCHARGE OF DEBTOR

It appearing that the debtor is entitled to a discharge,

IT IS ORDERED:
‘The debtor is granted a discharge under section 727 of title 11, United States Code, (the Bankruptcy Code).

BY THE COURT

Dated: 1/20/09 Judith A, Boulden
United States Bankruptcy Judge

SEE THE BACK OF THIS ORDER FOR IMPORTANT INFORMATION.

035



FORM RABI18 continued (10/05)

EXPLANATION OF BANKRUPTCY DISCHARGE
IN A CHAPTER 7 CASE

This court order grants a discharge to the person named as the debtor. It is not a dismissal of the case and it
does not detertnine how much moneys, if any, the trustee will pay to creditors.

The discharge prohibits any atterpt to collect from the debtor a debt that has been discharged. For example, a
creditor is not permitted to contact a debtor by mail, phone, or otherwise, to file or continue a lawsuit, to attach wages
or other property, or to take any other action to collect a discharged debt from the debtor. [In a case invoiving
community property. There are also special rules that protect certain community property owned by the debtor's
spouse, even if that spouse did not file a bankruptcy case.] A creditor who violates this order can be required to pay

damages and attorney's fees to the debtor.

However, a creditor may have the right to enforce a valid lien, such as a mortgage or security interest, against
the debtor’s property after the bankruptcy, if that lien was not avoided or eliminated in the bankruptcy case. Also, a

debtor may voluntarily pay any debt that has been discharged.
Debts That are Discharged
The chapter 7 discharge order eliminates a debtor’s legal obligation to pay a debt that is discharged. Most, but

not all, types of debts are discharged if the debt existed on the date the bankruptcy case was filed. (If this case was
begun under a different chapter of the Bankruptcy Code and converted to chapter 7, the discharge applies to debts

owed when the bankruptcy case was converted.)
Debts that are Not Discharged.
Some of the common types of debts which are ot discharged in a chapter 7 bankruptcy case are:

a. Debts for most taxes;

b. Debts incurred to pay nondischargeable taxes (applies to cases filed on or after 10/17/2005);

c. Debts that are domestic support obligations;

d. Debts for most student loans;
e. Debts for most fines, penalties, forfeitures, or criminal restitution obligations;

f. Debts for personal injuries or death caused by the debtor's operation of a motor vehicle, vessel, or aircraft
while intoxicated;

2. Some debts which were not properly listed by the debtor;

h. Debts that the bankruptcy court specifically has decided or will decide in this bankruptcy case are not
discharged;

i. Debts for which the debtor has given up the discharge protections by signing a reaffirmation agreement in
compliance with the Bankruptcy Code requirements for reaffirmation of debts.

j- Debts owed to certain pension, profit sharing, stock bonus, other retirement plans, or to the Thrift Savings
Plan for federal employees for certain types of loans from these plans (applies to cases filed on or after
10/17/2005).

This information is only a general summary of the bankruptcy discharge. There are exceptions to these
general rules. Because the law is complicated, you may want to consult an attorney to determine the exact
effect of the discharge in this case,

L B A W W R WAV S R b%
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SHAFFER LAW OFFICE LGNS
(=4 )]
CARVEL R. SHAFFER #2916 DISTRIGT COURT

DAVID J. SHAFFER #8077

Attomey for Applicant ',.. N
Key Bank Building A ica 'on or Informa

562 South Main Street m Im [Il
Bountiful, Utah 84010 "

’ VD31233572 p 11
(801) 299-9453 . 103700100 JONES,GORDON A ag“

\

IN THE SECOND JUDICIAL DISTRICT COURT

IN AND FOR DAVIS COUNTY, STATE OF UTAH

IN THE MATTER OF THE :  APPLICATION FOR INFORMAL
ESTATE OF LINDA G. JONES . APPOINTMENT OF PERSONAL
: REPRESENTATIVE
Deceased.

Probate No. [ "3 7D/ OO

APPLICANT GORDON A. JONES by and through his attorney, Carvel R.

Shaffer, under the provisions of Section 75-3-301, Utah Code Annotated, 1953 Amended,

petitions the Court as follows:

1 Applig_aﬁt Gordon A. Jones is the surviving HUSBAND of the decedent
and 1s named ch Personal Representative in the decedent’s will dated October 19, 2004 and
therefore is entitled to be appointed as the Personal Representative of the estate, A copy of the
will is attached hereto, incbrporated by reference and marked Exhibit A.

2. Thedecedent, LINDA G. JONES, was born on | 20d dicd

on February 19, 2010, in Provo, Utah.

3. Yenue is proper because at the time of death, decedent was domiciled in

Davis County, State of Utah.

0%%
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4, The names and addresses of the heirs and devisees of decedent (all of

which are over the age of twenty-one years) are:

NAME ADDRESS
GORDON A. JONES 235 West 1400 North, Bountiful, UT 84010
SCOTT JONES 400 West 100 South, Bountiful, Utah 84010
CHERYL GUDMUNDSON 59 West 1530 South, Orem, Utah 84058
JASON JONES 3369 North Westside Highway, Clifton ID 83228

5. No Personal Representative, Executor or Administrator has been appointed

in the State of Utah or elsewhere,

6. Applicant has neither received, nor is aware of any demand for notice of

any probate or appointment proceeding concerning the decedent that may have been filed in the

State of Utah or elsewhere.

7. The time limit (three years subsequent to date of death) for informal

probate and appointment has not expired.

8. Pursuant to the Personal Representative paragraph of Decedent’s Last Will

and Testament, Decedent nominated and appointed Applicant to act as Personal Representative

without bond upon her demise.

9. The Applicant, to the best of his knowledge, information and belief,

believes the Will to be validly executed.

%
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10.  After the exercise of reasonable diligence, the Applicant is unaware of any
instrument revoking the Will and the Applicant believes that the instrument which is the subject

of this Application is the Decedent's Last Will and Testament.

11.  The Will, which accompanies this Application as Exhibit A, is a valid and
effective Will, having been executed on October 19, 2004, by Linda G. Jones.

12.  That Linda Ann Garfield Jones as named in the Certificate of Death
attached hereto and incorporated by reference as Exhibit B, is one and the same person as that

certain Lin October 19, 2004 Linda G. Jones who executed the Last Will and Testament which is

the subject of this probate.
13.  The Will of Linda G. Jones specifically states that no bond shall be

required.
WHEREFORE, Applicant requests the following:

1. Notice be given to all heirs and issues of Decedent as named herein, unless

otherwise waived the notice requirement, and any and all other parties entitled to receive notice.

2. Gordon A. Jones be appointed Personal Representative of the Estate of

Decedent, Linda G. Jones to act without bond.

3. Upon qualification and acceptance, Letters of Testamentary be issued.

DATED this Z {_day of |lace S 2010,

()7//

omey for A
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VERIFICATION

STATE OF UTAH :
COUNTY OF DAVIS -
Gordon A. Jones, being first duly swom upon his oath, deposes and says:
That he is the Applicant in the above-entitled matter, has read the foregoing
Application, and knows the contents thereof, and states that the same are true of his own

knowledge, except as to those matters therein stated upon information and belief, and as to those

matters, he believes them to be true.

DATED this /- _day of [lasre/ 2010,

e, 0 ity

Gordon A. Jones, %pplicant

On the 1 1 day of M , 2010 personally appeared before me

Gordon A. Jones who duly acknowledged he is the Applicant and signer of the foregoing

Verification.
o 2
%ﬁfmv ﬁfxc
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C: MyFiles\JonesGordonVinda app, probate frm

DAVID J. SHAFFER
Notary Publlo
State of Utah

My Commiasion Expires 05/12/2010
2141 T1 Way, Bountiful, UT 84010
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JOANBITED

Last Will and Testament
of
Linda G. Jones

I, LINDA G. JONES, a resident of Davis County, State of Utah, being of sound
and disposing mind and memory and free from all menace, fraud, duress, undue influence or

restraint whatsoever, do hereby make, publish and declare this to be my Last Will and Testament

in the manner and form following:

PRIOR WILLS. I hereby revoke any and all other wills which I have previously

made.
SCOPE OF WILL. Except as expressly provided in this Will, I declare that I have

intentionally omitted to provide herein for my heirs living at the time of my death.
MARRIAGE AND FAMILY. Ideclare that I am the wife of GORDON
ANDREW JONES and we are the parents of three children. Their names are as follows:

CHERYL GUDMUNDSON, SCOTT JONES and JASON JONES.

DEBTS AND ESTATE EXPENSES. I direct that all of ﬁly debts and valid

claimus, all expenses of my last illness and burial and all costs and expenses in connection with
the probate and distribution of my estate be paid as soon after my death as may be reasonably
convenient out of my estate. I hereby authorize my Personal Representative as hereinafter
appointed to settle and discharge any claims against my estate in his or her absolute discretion.

APPOINTMENT OF PERSONAL REPRESENTATIVE. Ihereby appoint my

husband, GORDON A. JONES, as Personal Representative of this my Last Will and Testament,

page | AP A0

LINDA G. JONES
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and in the event he predeceases me or otherwise fails to act, I appoint CHERYL
GUDMUNDSON, SCOTT JONES and JASON JONES as Co-Personal Representatives of
this my Last Will and Testament, and direct that no bond be required of my Personal
Representative under this my Last Will and Testament in any jurisdiction.

BEQUEST OF PERSONAL EFFECTS. Such articles of personal or household
use or omament, automobiles, objects of art, personal files and records, and all other tangible
personal property of a non-income producing character as I may own at my death and all my
unexpired insurance thereof, [ give to my husband, if he survives me, or if my husband does not
survive me, to my children who survive me in shares of substantially equal value and by right of

representation to the issue of any deceased children.

BEQUEST OF ESTATE. The residue of property owned by me at my death,

including all property, real, personal and mixed, of every name and nature and wheresoever

situated, I give, devise and bequeath to THE GORDON A. AND LINDA G. JONES FAMILY

TRUST dated /O-/9-Z20Y signed by myself and my husband as Grantors, to be held for

the purposes and distributed as therein provided, and also in accordance with any amendments to
said Trust made prior to my death. It is my intention that said Trust be administered free from
the continuing control of the court having jurisdiction of the settlement of my estate; provided,
however, this sentence shall not limit the power of a trustee to take action for tﬁc judicial
settlement of its account or for the power of any beneficiary to bring suit for an accounting.

If for any reason, propcrty may not pass by way of or through the before-

mentioned Trust, then all of the provisions of the Trust, herein before mentioned, are specifically

Page 2 X«owp/ /«[/ Q’W
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made a part of this Will by reference and all properties held, administered and distributed
pursuant to the terms thereof and the Personal Representative and/or Executor/Executrix will

assume and perform all of the duties of the Trustee.

It is my intention to have in existence at the time of my death a separate writing
pursuant to §75-2-513 of the Utah Uniform Probate Code which will direct the disposition of all

or some of my itemns of tangible personal property, which may include, while not being limited
to, items of personal or household use or ormament, automobiles, objects of art, personal files and
records and other items of a non-income producing nature (including all unexpired insurance
thereon). If such writing is not in existence at the time of my death, or to the extent that such
writing does not provide for the disposition of all of my tangible personal property, then, such
items of my tangible personal property not so disposed of I give to my children who survive me
in shares of substantially equal value.

SEVERABILITY. Ifany provision of this, my Last Will and Testament, shall be
unenforceable, the remaining portion shall, nevertheless, be carried into effect.

IN WITNESS WHEREOF, I, LINDA G. JONES, Testatrix, sign my name to this

instrument this /7 day of @/0// , 2004, and being first duly sworn under oath do

hereby declare to the undersigned authority that I sign and execute this instrument as my Last
Will and Testament and that I sign it willingly, that I execute it as my free and voluntary act for

the purposes expressed in it, that I am eighteen years of age or older, of sound mind and under no

constraint or undue influence. j Qjﬂi

LINDA G. JONES/
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WE, THE WITNESSES, CARVEL R. SHAFFER and .
sign our names to this instrument, being first duly sworn and do hereby declare to the
undersigned authority that the Testatrix signs and executes this instrument as her Last Will and
Testament, and that she signs it willingly and that each of us in the presence and hearing of the
Testatrix and of each other hereby signs and executes this Will as witness to the Testatrix's

signing, and that to the best of our knowledge, the Testatrix is eighteen years pf age or older, of
sound mind and under no constraint or undue influence. ,

D

STATE OF UTAH
TR
COUNTY OF DAVIS

On the / fl day of f/,\/' F2]0e. /", 2004, personally appeared before me
CARVEL R. SHAFFER and /) Yoo of 5. Shadf , the Witnesses, who duly
acknowledged they are the signers of the foregoing Will.

Cirp S (odin
NOTARY @UB LIC

KOTARY PUBLIC
CATHY 8. ALDER
538 S0. WAndeor Court -
Certerville, Utah 8407149 !
My Commission Expires |
Fabruary 10, 3008 ;
STYATE OF UTAH
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CERTIFICATE OF DEATH
State File Number: 2010002204

Linda Ann Garfield Jones

DECEDENT INFORMATION ,
February 18, 2010 . - .. Time of Death: 16:25

Date of Ceath:

Cry of Death: Prave County of Death:  Ulah
Aga: &8 Date of Birth:

Ptace of Birth: Payson, Ulah . Sex: emale
Armed Services: No ; Mamtal Status: Married
Spouse's Namae: Gerdon Andrew Jones Usual Occupation: Manager
Industry/Business: Banking E ducation: High School or GED
Residence: Bounttul, Utah Father's Name Thomas Leonaid Gaifield
Mothers Name Ruth lrene Kay Faality Type: Hospital ER

Faciity o Addcess:  ©  Utah Vatley Regional Medical Center .
‘ /

INFORMANT INFORMATION
Namae: Cheryt Gudmundson . Retationship: Daughter

Maiing Address: 59 West 1530 South, Orem, Utah 84058

DISPOSITION INFORMATION
Method of Disposition:  Burial
Place of Disposdion: Vine Bluff Cemelery, Nephi, Utah
Date of Disposdion: February 28, 2010 i

FUNERAL HOME INFORMATION
Funeral Home: Russon Brothers Mortuary - Bountiful
Address: 295 North Mamn Streed, Bountiful, Utah 84010

Funeral Director: | Brent C Russon
P !

MEDICAL CERTIFICATION
Certfying Physican: Chad Swanson MD, 1034 North 500 Wesl, Provo (Utah), Utah 84604

CAUSE OF DEATH ' - .
Traumatic Arrest .
Closed head injury, neck injury
Motor vehide acadent
Mator vehicla crash .
Tobacca Usa: Unknown f User .
Megical Examiner Contacted: No  Aulopsy Performed: No  Manner of Death” Accident

INJURY INFORMATION
Qate ol \mjury: February 18, 2010 Time of Injury: 15 34
Injury at Work: No Paca of Injury: Street
Location of InjGry.  ,  Mile marker 284 5, Provo, Utah N . ,
How Injury Qccurred. Ejected Irom high speed imotor vehicie crash
Molor Vehicle Accident” Driver .

Qate Issced: March 8, 2010

This is an axact reproduction of the documert roglsterad !n the State Otfice of Vital Sfatistics.
Secunty ‘ratures of this afficial document inctude: Intaglio dorder, ¥ & R images in top cycloids,
ultrs violet fibers and hologram Imagae of the Utah State Seal, over the words * State of Utah”, This
Jocument dlaplays the date, seal and signature af the State Registrar and the CountyiDistrict Heaith Otficer.

{
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mw- . Zosaph K Miner, MD MSPH
Barry E. Nangls, Stata Registrar ¥06513g6450% Disctorealth Otfices ’
Office of Ynad Statistics . et
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT IN AND
FOR THE STATE OF IDAHO, COUNTY OF FRANKLIN

ALLEN F. GRAZER,
Plaintiff,
Case No: CV-2005-183

Vs,
GORDON A. JONES; LINDA G. JONES; ORDER VACATING TRIAL
JASON JONES, J&J LIVESTOCK, LLC,

a Utah Limited Liability Company; and

JOHN DOES 1-10,

Defendants.

Based upon the pleadings filed by counsel the Court shall take this matter under advisement
and VACATE the trial currently set for March 29, 2011.

IT IS SO ORDERED.

DATED: February 16,2011

i T

DAVID C.NYE
District Judge

Case No,; CV-2005-183
ORDER VACATING TRIAL - ]
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CERTIFICATE OF SERVICE

T HEREBY CERTIFY that on the 16™ day of February, 2011, T served a true and correct
copy of the foregoing document upon each of the following individuals in the manner indicated.

Lincoln W. Hobbs

Margaret H. Olson

HOBBS & OLSON, L.C.

466 ast 500 South, Suite 300
Salt Lake City, UT 84111

Lane V. Erickson

RACINE, OLSON, NYE, BUDGE, BAILEY

PO BOX 1391
Pocatello, ID 83204-1391

Casc No.: CV-2005-183
ORDER VACATING TRIAL -2

Faxed to: (801) 519-2999

Faxed to: 232-6109

\:—I/’ Y ('r/\ / . s ’Lx 1
7 (/ (L T T

Linda Hampton, Deputy Clerk
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT IN AND
FOR THR STATE OF IDAHQ, COUNTY OF FRANKLIN

ALLEN F. GRAZER,

Plamntiff,
V8, Case No: CV-2005-183
GORDON A. JONES; LINDA G. JONES; ORDER VACATING TRIAL
TASON JONES, J&J LIVESTOCK, LLC,

a Utah Limited Liability Company; and
JOHN DOES 1-10,

Defendants.

Based upon the pleadings filed by counsel the Court shall take this matter under advisement

and VACATE the trial currently set for March 29, 2011.
1718 SO ORDERED.
DATED: February 16, 2011

DAVID C.NYE
05

District Judge
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT IN AND
FOR THE STATE OF IDAHO, COUNTY OF FRANKLIN

ALLENE. GRAZER,

Plaintiff,
Vs, Case No: CV-2005-183
GORDON A. JONES; LINDA G, JONES; ORDER VACATING TRIAL
JASON JONES, 1&J LIVESTOCK, LLC,
a Utah Limited Liability Company; and

JOHN DOES 1-10,

Defendants.

Based upon the pleadings filed by counsel the Court shall take thig matter under advisement

and VACATE the trial currently set for March 25, 2011
IT1S SO ORDERED.
DATED: February 16,2011

2

\\\“L

DAVID C,NYE

Distriet Judge



FILED
|1 FEB 23 AH1I: 06

cvTY CLER
FRANRLIH SOUNTT ‘:}HK/

BESMT Y

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF FRANKLIN

ALLEN F. GRAZER, an individual,
Plaintiff,
~Y8-

GORDON A. JONES, an individual;
GORDON A. JONES, Personal
Representative of THE ESTATE OF
LINDA G. JONES, deceased; J&J
LIVESTOCK, LLC, A Utah limited liability
company, and John Does, 1-10.

Defendants.

Case No, CV-05-183

NOTICE OF TAKING
SUMMARY JUDGMENT
UNDER ADVISEMENT

Both parties have filed summary judgmient motions in this case and have waived oral

argument on those motions. This case involves a court trial without a jury. Trial is set to begin on

March 29, 2011. Pursuant to agreement of the parties in a telephonic status conference, the trial is

vacated. The Court will issue a decision on the pending summary judgment motions. If a tnal js

still necessary after the summary judgment

Case No. CV-05-182

decision is rendered, the Court will hold another

NOTICE OF TAKING SUMMARY JUDGMENT UNDER ADVISEMENT

Page 1
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telephonic status conference to schedule a new trial date,

Plaintiff filed his summary judgment motion on or about February 10, 2011, with the Court
in Franklin County, Defendants filed their summary judgment motion on February 11, 2011, with
the Court in Franklin County. Copics were received by the Judge in his resident chambers in
Bannock County on February 21, 2011, and the summary judgment motions are deemed pending
and under advisement as of February 21, 201 1.

DATED February 23, 2011.

W

DAVID C. NYE
District Judge

Case No. CV-05-183
NOTICE OF TAKING SUMMARY JUDGMENT UNDER ADVISEMENT

Page 2



CERTIFICATE OF MAILING

THEREBY CERTIFY that on the i% day of February, 2011, I served a true and correct copy of the
foregoing document upon each of the following individuals in the manner indicated.

Lincoln W, Hobbs . ( ) U.S. Mail
Margaret H. Olson ( ) Overnight Delivery
HOBB & OLSON, L.C. ( ) Hand Delivery

466 East 500 South, Suite 300 (/f Facsimile

Salt Lake City, Utah 84111

Lane V. Erickson ( ) U.S. Mail

RACINE, OLSON, NYE, ( ) Ovemight Delivery
BUDGE & BAILEY, CHARTERED ( ) Hand Delivery
P.0. Box 1391 5/)/Facsimﬂe

Pocatello, Idaho 83204-1391

DATED this #*3 day of February, 2011.

\

Senda WJW)

Députy Clerk

Case No. CV-05-182
NOTICE QF TAKING SUMMARY JUDGMENT UNDER ADVISEMENT

-
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Lane V. Erickson (ISB#: 5979) FILED

RACINE, OLSON, NYE, [ EFR o1
BUDGE & BAILEY. CHARTERED FEB25 Mip: 29
P.0. Box 1391 PRANSLIN COUNTY oLErk

Pocatello, Idaho 83204-1391
Telephone: (208)232-6101
Fax: (208)232-6109

Attorney for Defendant Gordon A. Jones

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO IN AND FOR THE COUNTY OF FRANKLIN

ALLEN F. GRAZER, an individual, Case No. CV-05-183
Plaintiff,
Vs. DEFENDANT’S RESPONSE TO
PLAINTIFF’S MOTION FOR
GORDON A. JONES, an individual; SUMMARY JUDGMENT AND FOR
GORDON A. JONES, Personal Representative of ISSUANCE OF WRIT OF
the ESTATE OF LINDA G. JONES, deceased; EXECUTION

J&J LIVESTOCK, LLC, a Utah limited liability
company, and John Does, 1-10,

Defendants.

COMES NOW, the above-named Defendants GORDON A. JONES, an individual;
GORDON A. JONES, Personal Representative of the ESTATE OF LINDA G. JONES,
deceased, (hereafter collectively referred to herein as “Jones”) by and through it’s attorney of
record, Lane V. Erickson, and pursuant to the Court’s Minute Entry and Order dated January 13,
2011, and Rule 56 of the I.LR.C.P., hereby enters Defendants® Response to Plaintiff’s Motion for

Summary Judgment and for Issuance of Writ of Execution dated, February 10, 2011.

DEFENDANT’S RESPONSE TO PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT AND
FOR ISSUANCE OF WRIT OF EXECUTION

PAGE 1 h%



PROCEDURE AND BACKGROUND OF CASE

In a pre-trial hearing, the Court recognized that many, if not all of the issues present in
this case might be resolved by the application of the law to facts which are not in dispute.
For this reason, the Court entered its Minute Entry and Order dated January 13, 2011, wherein
the Court indicated that each party file its Pre-Trial Brief setting forth the undisputed facts and
any applicable law. The Court stated it would treat said pleadings as Motions for Summary
Judgment. Each party was granted two weeks in which to respond to the other party’s Pre-Trial
Brief after which the Court would take the matter under advisement to determine if any issues
remained upon which a trial could proceed.

This pleading is hereby submitted as Jones’s Response to Plaintiff’s Motion for Summary
Judgment and for Issuance of Writ of Execution which was dated, February 10, 2011 (hereafter
“Response™).

RELIEF SOUGHT BY DEFENDANTS

The relief sought by Jones is set forth by Jones previously in its Pre-Trial Brief (Motion
for Summary Judgment) filed with this Court on February 11, 2011. The remainder of this
Response will set forth the legal reasons summary judgment should be granted in favor of Jones
and this litigation should be dismissed in its entirety.

UNDIPUSTED FACTS OF THIS CASE

The undisputed facts in this case come from the pleadings on the record before this Court
including Plaintiff’s Second Amended Complaint, the exhibits Plaintiff attached thereto, and
Plaintiff’s recently filed Memorandum of Points and Authorities in Support of Motion for

Summary Judgment and Issuance of Writ of Execution (hereafter “Plaintiff’s Memorandum™).

DEFENDANT’S RESPONSE TO PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT AND

FOR ISSUANCE OF WRIT OF EXECUTION
PAGE 2 1



Jones incorporates by reference herein as if set forth fully the undisputed facts set forth in
its Motion for Summary Judgment paragraphs 1-21. Jones further incorporates by reference the

facts set forth in paragraphs 9, 10, 11, and 13 of Plaintiff’s Memorandum.

APPLICATION OF LAW
I. STANDARD OF REVIEW
Jones incorporates by reference herein its statement of the law for the applicable standard
of review as set forth in its Motion for Summary Judgment. There are no facts that are disputed.
All of the facts are admitted to by Plaintiff in its Second Amended Complaint and in its
Memorandum. By application of the law to these undisputed facts, this Court should grant

summary judgment in favour of Jones and dismiss this litigation.

II. JONES’S PRIOR ARGUMENTS PRECLUDE ATTACHMENT OR EXECUTION
Jones incorporates by reference as if set forth fully all of its arguments in its Motion for
Summary Judgment. These arguments, in summary, are that by operation of Idaho law,
Plaintiff’s judgment lapsed, his judgment lien lapsed, and Plaintiff failed to execute upon the
judgment within 5 years as required by applicable Idaho law. With no judgment or judgment
lien existing in favor of Plaintiff, any attachment that may have at one time existed cannot now
be enforced. For these same reasons, Plaintiff cannot now seek to obtain a writ of execution
when there is no valid judgment under Idaho law upon which a writ of execution can be issued.
Plaintiff argues that it is still allowed to execute upon any property held by Jones
pursuant to Idaho law. (See Point I of Plaintiff’s Argument page 6-7.) However, in making this
argument, Plaintiff ignores the fact that he no longer holds any judgment or judgment lien.
(See Motion for Summary Judgment.) When there is no judgment, there is no execution that can

DEFENDANT’S RESPONSE TO PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT AND
FOR ISSUANCE OF WRIT OF EXECUTION
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occur. See I.C. §§ 11-101 and 105. As a result, based upon the law set forth in Jones” Motion
for Summary Judgment, and the undisputed facts before this Court, the Plaintiff lost his Idaho
judgment; he lost his judgment lien; and he lost his right to seek any sort of execution against
any of Jones’ property in Idaho including the Franklin property. Plaintiff cannot now come in
and seek a writ of execution by motion to this Court. Plaintiff failed to properly exercise its
rights and now has lost those rights. (See Motion for Summary Judgment.) Additionally, due to
the Discharge Order entered in the bankruptcy case, Plaintiff is now an unsecured creditor who
cannot proceed any further against the Franklin property. For these reasons, summary judgment

should be granted in favor of Jones and this litigation should be dismissed.

III. PLAINTIFF’S ALLEGED WRIT OF ATTACHMENT IS UNENFORCEABLE

Additionally, Idaho’s statutes concerning obtaining and maintaining writs of attachment
as applied to the undisputed facts of this case invalidate the writ of attachment Plaintiff claims in
his Memorandum to still hold. Each of the various statutes applicable to this analysis which
invalidate any writ of attachment claimed by Plaintiff will be discussed separately below for the
convenience of the Court.

A. Plaintiff Admits to Having a Judgment Lien Before a Writ of Attachment

Plaintiff’s attachment, if obtained after a judgment lien was obtained, is void from the
beginning by operation of Idaho law. At any time a plaintiff can seek to have the real property of
a defendant attached as security for the satisfaction of any judgment that may be recovered
where a contract is not secured by any lien upon the real property. I.C. § 8-501. The remedy by

attachment is purely statutory and summary and a party must, in order to have the benefit of this

statutory process, do everything required by the authorizing statutes. Heinrich v. Barlow, 87
Idaho 72, 80, 390 P.2d 831, 836 (1964). If it has been secured, however inadequately,

DEFENDANT’S RESPONSE TO PLAINTIFF’'S MOTION FOR SUMMARY JUDGMENT AND
FOR ISSUANCE OF WRIT OF EXECUTION



attachment cannot issue unless such security has without any act of the plaintiff or the person to
whom the security was issued, become valueless. Id., (Italics added).

In the present case, Plaintiff has admitted that the original lawsuit was based upon the
contract between Plaintiff and Jones where Jones acted as the general contractor and built a
home for Plaintiff. (See Plaintiff’s Second Amended Complaint page 4 paragraphs 18 and 19.)
Plaintiff claims to have obtained a judgment lien from the Utah State court litigation by filing

and recording a Notice of Filing Foreign Judgment on August 5. 2005, as Franklin County

Recorder’s Instrument No. 231394. (See Plaintiff’s Second Amended Complaint page 6
paragraph 31.) Plaintiff further admits that this Court issued a Prejudgment Writ of Attachment

and Injunction on August 22, 2005 some 17 days after Plaintiff alleges to have already obtained

a lien. (See Plaintiff’s Memorandum page 4 paragraph 13.) A copy of the recorded Prejudgment
Writ of Attachment and Injunction is attached hereto as Exhibit “1”.

It is undisputed that the action was based upon contract, and that Plaintiff claims to have
obtained a judgment lien against the Franklin property 17 days before the Prejudgment Writ of
Attachment and Injunction was obtained and recorded. By operation of the law (I.C. 8-501), any
writ of attachment Plaintiff claims to have obtained was void because Plaintiff already claimed to
have a lien against the Franklin property. Plaintiff did not comply with the statutes concerning
obtaining a valid writ of attachment. For this reason, by Plaintiff’s own admissions, Plaintiff
cannot have ever had any valid writ of attachment. Plaintiff’s argument to the contrary should be

rejected and this litigation should be summarily dismissed in favor of Jones.

B. Any Attachment is Lost if no Judgment Can be Obtained
Additionally, even if Plaintiff did have a valid writ of attachment, such writ is lost if no
judgment can be obtained by Plaintiff in the course of the litigation. According to Idaho law, the

DEFENDANT’S RESPONSE TO PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT AND
FOR ISSUANCE OF WRIT OF EXECUTION
PAGE 5



property a person has that is subject to attachment includes “all property in this state . . . if
judgment be recovered, . . .” LC. § 8-505. If a judgment is recovered the property can be sold to
satisfy the judgment and execution. I.C. § 8-505. If no judgment is possible then no attachment
can occur, or if it has occurred, it is released.

In the present case, Plaintiff lost both his judgment and his judgment lien by operation of
Idaho law. (See Jones’s Motion for Summary Judgment.) Plaintiff is now barred from obtaining
any judgment in Idaho. (See Jones’s Motion for Summary Judgment.) For this reason, no
attachment can occur because there is no judgment that can ever support the attachment. If any
attachment ever did exist, it must now be released by operation of law (see I.C. § 8-538) and this

litigation should be summarily dismissed in favor of Jones.

C. The Sheriff and not the Plaintiff Must Exercise a Writ of Attachment

Furthermore, even if a valid judgment existed or could be obtained by Plaintiff, the
original writ of attachment fails because it was not exercised by the sheriff. The statutory
language concerning the exercising of a writ of attachment is plain. “The sheriff to whom the
writ is directed and delivered must execute the same without delay, . . . as follows: 1. Real
property standing upon the records of the county in the name of the defendant must be attached
by filing with the recorder of the county a copy of the writ, . . .” 1.C. § 8-506 (Italics added).
This section provides a mandatory procedure for levying on real property pursuant to a writ of

execution and a writ of attachment. Fulton v. Duro, 107 Idaho 240, 242, 687 P.2d 1367, 1369

(Ct. App. 1984), aff’d, 108 Idaho 392, 700 P.2d 14 (1985). There is no levy under a writ of

attachment unless the acts required by statute are substantially performed. Id., 107 Idaho at 246,

687 P.2d at 1373.

DEFENDANT’S RESPONSE TO PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT AND
FOR ISSUANCE OF WRIT OF EXECUTION
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In the present case, it is clear that the sheriff did not exercise the Prejudgment Writ of
Attachment and Injunction claimed by Plaintiff. A copy of the Prejudgment Writ of Attachment
and Injunction is attached hereto as Exhibit “1”. It states on its face that it was “recorded at the
request of Hobbs & Olson, September 12, 2005, at 12:30 pm.” Hobbs and Olson are the
attorneys for the Plaintiff. There is no evidence that the Prejudgment Writ of Attachment and
Injunction was ever delivered to the Franklin County Sheriff. Nor is there any evidence that it
was the sheriff that exercised the writ by recording it. Because I.C. § 8-506 provides a
“mandatory procedure for levying” (see Fulton, supra) and this mandatory procedure is that the
“sheriff to whom the writ is directed and delivered must execute the same without delay” (see
I.C. § 8-506), then if the Franklin County Sheriff was never involved in the process, there could
have been no valid exercising of the Prejudgment Writ of Attachment and Injunction.

The Plaintiff cannot take it upon himself to change the procedures set forth by statutory
mandate. Nor can the Plaintiff choose to exercise for himself the powers the statutory mandate
provides strictly to the sheriff. The failure of the Plaintiff to follow the statutory procedures
invalidates any possible levying action of the Prejudgment Writ of Attachment and Injunction.
Therefore, even if the Prejudgment Writ of Attachment and Injunction was ever validly issued
and Plaintiff could show that he could at some point obtain a judgment in this litigation,
Plaintiff’s failure to follow the statutory procedures set forth above invalidates any writ of

attachment Plaintiff could claim. As a result, this litigation should be summarily dismissed in

favor of Jones.

D. Any Writ of Attachment Plaintiff Had Expired Under Idaho Law
Finally, assuming none of the above arguments existed, and even if Plaintiff had obtained
a valid writ of attachment, it has now expired because Plaintiff did nothing to extend the writ.

DEFENDANT’S RESPONSE TO PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT AND
FOR ISSUANCE OF WRIT OF EXECUTION
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“Whenever in any action, real estate has been levied upon under writs, either or attachment or of
execution, such levy shall be a lien upon all real property for a period of two (2) years after the
date of the levy . . .” L.C. § 8-539. “At the expiration of two (2) years, the lien shall cease and
any proceeding or proceedings against the property under the lien shall be barred;” 1.C. § 8-539
(Ttalics added). A party can file a motion to extend the time of the lien if it files a motion for an
extension “not less than five (5) nor more than sixty (60) days before the expiration of said
period of two (2) vears from the date the original lien would expire,” 1.C. § 8-539. A party can
keep such a lien alive indefinitely if it properly seeks extension in the manner prescribed.
I.C. § 8-539.

In the present case the facts are undisputed. Even assuming that a lien through levy was
actually obtained by Plaintiff, this occurred on September 12, 2005, when it was recorded.
(See the Prejudgment Writ of Attachment and Injunction attached hereto as Exhibit “17.)
Plaintiff filed no pleadings, or motions or requests with this Court seeking an extension of such a
lien at any time. (See Court Docket Report.) It has now been more than 5 years since Plaintiff
recorded the Prejudgment Writ of Attachment and Injunction. (See the Prejudgment Writ of
Attachment and Injunction attached hereto as Exhibit “17.) For these reasons, even if Plaintiff
ever did have a lien through levy from the Prejudgment Writ of Attachment and Injunction, said
lien and levy expired long ago. There is now no writ upon which Plaintiff can proceed. As a

result, this litigation should be summarily dismissed in favor of Jones.

IV. PLAINTIFF’S CLAIM THAT HIS TIME IS EXTENDED FAILS
There is no agreement between the parties nor is there any applicable law, either state or

federal, that extends the time for the Plaintiff to renew his judgment; to renew his judgment lien;

DEFENDANT’S RESPONSE TO PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT AND
FOR ISSUANCE OF WRIT OF EXECUTION
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to renew his writ of attachment; or to proceed with any execution in the present litigation.

The sections below separately analyze each of these issues for the convenience of the Court.

A. There is No Agreement for an Extension of Time

The only agreement that exists between the parties concerning any writs or the like is the
Stipulation for Prejudgment Writ of Attachment and Injunction which was filed with the Court
on July 28, 2005. A copy of the Stipulation for Prejudgment Writ of Attachment and Injunction
is attached hereto as Exhibit “2”. There is nothing in this document that provides an extension of
time as to any deadline associated with Plaintiff’s obtaining a writ. Because Jones never waived
any of the deadlines associated with obtaining or maintaining a writ the only way an extension

could exist 1s if one is provided by either state or federal law.

B. Applicable State Law Provides No Extension of Time for Plaintiff

There is no applicable state law that provides an extension to the Plaintiff in these
proceedings relative to renewing his judgment, or renewing his judgment lien, or extending the
writ of attachment or seeking any type or kind of execution.

The only state law basis that Plaintiff pointed to in his Memorandum for an extension of
time was IC § 5-234. However, this section simply does not apply to the present case. This
section has nothing to with renewing a judgment, or renewing a judgment lien, or extending a
writ of attachment or obtaining an execution. Idaho Code §§ 5-201 ef seq., is the codification of
the statutes of limitations in Idaho concerning the “commencement” of an action for various
causes. The very first section of these statutes is entitled “Limitations in General” and states,

“[c]ivil actions can only be commenced within the periods prescribed in this chapter after the

DEFENDANT’S RESPONSE TO PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT AND
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cause of action shall have accrued, except when, in special cases, a different limitation is
prescribed by statute.” See, [.C. § 5-201 (Italics added). Section 5-234 uses similar language
stating, “[w]hen the commencement of an action is stayed by injunction or statutory prohibition
the time of the continuance of the injunction or prohibition is not part of the time limited for the
commencement of the action. 1.C. § 5-234 (Italics added). In both of these statutory sections the
term “commencement” means to begin or to start an action. Essentially if a party fails to begin
or start a cause of action and then an injunction or statutory prohibition exists, then section 5-234
might apply to allow a party to still begin a legal action once the injunction or statutory
prohibition is removed.

In the present case, however, there is no dispute that Plaintiff commenced (began or
started) these proceedings on May 12, 2005, by filing this case. There is also no dispute that
Plaintiff claims to have obtained a judgment and a judgment lien from the Utah State court
litigation by filing and recording in Idaho a Notice of Filing Foreign Judgment on August 5,
2005, as Franklin County Recorder’s Instrument No. 231394. (See Plaintiff’s Second Amended
Complaint page 6 paragraph 31.) Plaintiff therefore “commenced” or began or started his causes
of action long ago. He was not delayed nor was he stopped by any statute or injunction.

Plaintiff provided no applicable state law or statute that would extend the time for him to
renew his expired judgment, or renew his expired judgment lien. Nor has Plaintiff provided any
applicable state law or statute that would allow him to now seek an extension on his expired writ
of attachment, if a valid writ ever existed. Finally, Plaintiff has failed to provide any applicable
state law or statute that would allow him to seek an extension on his right to seek execution if

such a right ever existed.

DEFENDANT’S RESPONSE TO PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT AND
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In summary, Plaintiff has provided no applicable state law or statute that this Court can
look to as authority for Plaintiff to continue with these proceedings, because there is no state law
that extends the time despite what Plaintiff claims. None of the applicable statutes including
I.C. §§ 8-501 et seq., 10-1110 and 10-1111; or 11-101 and 105 provide for any such extension.
Because there is no state statute or authority that extends any time to Plaintiff, this litigation

should be summarily dismissed in favor of Jones.

C. Applicable Bankruptcy Law Provides No Extension of Time for Plaintiff

Additionally, there are no applicable federal or bankruptcy laws that provide any
extensions of time to Plaintiff to prevent the dismissal of this litigation. Plaintiff, in his
Memorandum, alludes to bankruptcy code 11 U.S.C. § 362 (which imposes the bankruptcy stay)
as a basis for allowing him additional time to seek execution in the present litigation under
[.C. §§ 11-101 and 105. It is anticipated that Plaintiff may make the same argument concemning
a right to renew his expired judgment; a right to renew his expired judgment lien; and/or a right
to enforce the writ of attachment he claims to hold.

Plaintiff’s reliance upon bankruptcy code 11 U.S.C. § 362 is either made in ignorance of
bankruptcy law or is a deliberate attempt to either confuse or mislead this Court concerning the
effect the bankruptcy has upon the present case. Jones provides this section of law to alleviate
any concerns the Court may have on this issue.

The correct section from the bankruptcy code declares that Plaintiff is entitled to NO
extensions that would prevent the dismissal of this litigation. The applicable bankruptcy code is
11 U.S.C. § 108(c). In summary, this section states in relevant part that in a situation where a

civil action was filed before the bankruptcy, the party who filed the civil action gets one of two
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rights as to an extension of time to do anything necessary to preserve the party’s rights. First, the

party gets to keep their original state court deadlines if these deadlines extend beyond the

bankruptcy (see § 108(c)(1)); or second, the party gets 30 additional days after the termination or

expiration of the stay under section 362 if, and only if, their state court deadlines expire during

the bankruptcy (see § 108(c)(2)). The bottom line in the present case is that there is no tolling of

state court deadlines by the bankruptcy code as Plaintiff suggests.

In support of this statement about the applicability of 11 U.S.C. § 108(c), and the

enforceability of state court deadlines, Jones provides the following bankruptcy case annotations

uniformly applying this section of the bankruptcy code as described:

Where creditor’s judgment lien against debtor expired by operation of law
pursuant to state statute during pendency of bankruptcy proceeding, lapse of lien
deprived creditor of right to enforce judgment, and thus any act required to renew
judgment constituted continuation of civil action against debtor, and not merely
maintenance of creditor’s lien as trustee contended, and creditor was thus allowed
extension of time to renew lien pursuant to 11 USCS § 108; however, because of
bankruptcy court’s prior denial of debtor’s discharge, the automatic stay in
debtor’s case expired on August 2, 2002, creditor was thus required to renew
judgment lien prior to September 1, 2002, [the 30 day extension] but because
creditor did not renew the lien, the judgment became dormant on September 1,
2002 and was administered as an unsecured claim. Wessinger v Raab, (In re
Greenberg) (2002, BC SD Ga) 288 BR 612.

Date for renewal of state court judgment assigned under state law applied, where
it was the later of the two dates designated in 11 USCS § 108(c). Smith v Lachter
(In re Smith) (2003, BAP9) 293 BR 220, 2003 CDOS 4258, 41 BCD 94, appeal
after remand, remanded on other grounds (2006, BAP9) 352 BR 702.

Because 11 USCS § 108 applies to determine renewal period of state-court
judgment, state’s courts will treat affidavit filed before the end of the extended 30
day period under § 108 as timely because it served remedial purposes of Ariz.
Rev. Stat. §§ 12-1551 and 12-1612. Lachter v Smith (In re Smith), (2004) 209
Ariz 343, 101 P3d 637, 441 Ariz Adv Rep 24.

11 USCS § 108(c) extends creditor’s right to bring action through pendency of
debtor’s bankruptcy case only for 30 days after automatic stay expires by
operation of law or is lifted by Bankruptcy Court, but statute does not, in and of
itself, suspend running of statute of limitations; trustee’s right to bring preference
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action under Kentucky law, pursuant to 11 USCS § 544, expired 30 days after
dismissal of Chapter 7 debtor’s previous Chapter 11 petition where, by time of
Chapter 7 filing, Kentucky statute of limitations had expired. In re Baird (1986,
BC WD Ky) 63 BR 60, 15 CBC2d 231.

Where creditor is stayed from continuing action against debtor in bankruptcy,
11 USCS § 108(c) gives creditor additional 30 days to enforce its claims against
debtor once creditor receives notice of termination of stay. Hazen First State
Bank v Speight, (1989, CA8 Ark) 888 F2d 574, 19 BCD 1670.

11 USCS § 108(c) does not provide for tolling of any externally imposed time
bars, but rather, only calls for applicable time deadlines to be extended for 30
days after termination of bankruptcy stay, if any such deadline would have fallen
on earlier date; reference in § 108(c)(1) to “suspension” of time limits does not
operate in itself to stop running of statute of limitations, but rather, this language
merely incorporates suspensions for deadlines that are expressly provided in other
federal or state statutes. Aslanidis v United States Lines, (1993, CA2 NY) 7 F3d
1067, CCH Bankr L Rptr P 75484, 26 FR Serv 3d 1451.

Creditor’s security interest, perfected and valid at time of debtor’s petition but due
to lapse during pendency of proceedings, does not lapse where creditor fails to file
continuation statement; rather, creditor’s rights are preserved until the later of
(1) the lapse of the financing statement under state law, or (2) 30 days after notice
of lifting of automatic stay, as provided in 11 USCS § 108(c). In re Bond
Enterprises. Inc., (1985, BC DC NM) 54 BR 366, CCH Bankr L Rptr P 70811.

With the proper bankruptcy law before this Court the analysis of this matter is simple.

In the present case, there is no dispute that Plaintiff claims to have obtained a judgment,

and a judgment lien from the Utah State court litigation by filing and recording a Notice of Filing

Foreign Judgment on August 5, 2005, as Franklin County Recorder’s Instrument No. 231394.
(See Plaintift’s Second Amended Complaint page 6 paragraph 31.) Plaintiff further claims that

this Court issued a Prejudgment Writ of Attachment and Injunction on August 22, 2005. (See

Plaintiff’s Memorandum page 4 paragraph 13.) A copy of the Prejudgment Writ of Attachment

and Injunction is attached hereto as Exhibit “1°.

It is also undisputed that on April 18, 2006, Defendant Gordon Jones filed a Chapter 7

bankruptcy in Utah. Further, on January 31, 2007, the Chapter 7 Bankruptcy Trustee and
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Plaintiff entered in a Settlement Agreement concemning among other things Plaintiff’s litigation
in Idaho against Jones for fraudulent transfers. (See Plaintiff’s Second Amended Complaint
paragraphs 35, 36, and 37 and Exhibit “G”.) The Settlement Agreement states in pertinent part

The Trustee stipulates and agrees that Grazer has a valid, enforceable security interest in
the [therein described] property of Debtor’s bankruptcy [including the Franklin

Property]. . . . Grazer shall be deemed to have relief from the stay to pursue any and all
state court remedies against the Debtor and such property.

The Settlement Agreement further states that Plaintiff is entitled to fully pursue all his rights and
claims against the aforesaid property, which rights and claims are not altered, amended or
affected in any way by the Agreement or by the filing of the Jones’s bankruptcy case. Further,
the Settlement Agreement states that it is binding on Jones. (See Plaintiff’s Second Amended
Complaint paragraph 38, 39, and 40 and Exhibit “G™.)

The Settlement Agreement was approved by the Bankruptcy Court in an Order dated

April 19, 2007. (See Plaintiff’s Second Amended Complaint paragraph 41 and the “second”

Exhibit “G™.) The Order described above, indicates that by reason of the recording of the Notice
of Foreign Judgment, and the Stipulation of the chapter 7 Trustee, Plaintiff had a security interest
in all the remaining property of the estate including the Franklin Property and had stay relief to
pursue those security interests. (See Plaintiff’s Second Amended Complaint paragraph 42 and
the “second” Exhibit “G™.)

By operation of the undisputed facts above and I.C. §§ 10-1110 and 1111, and §§ 11-101
and 105, any judgment, or judgment lien or right to execute upon a judgment held by Plaintiff
began on August 5, 2005. Under these same provisions Plaintiff had 5 years upon which to
renew any judgment, judgment lien or seek execution upon such a judgment. The 5 years ran on

August 5, 2010.
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It is undisputed that Plaintiff received stay relief from the bankruptcy court on April 19,
2007, when the Order was entered approving the above-described Stipulation. By operation of
bankruptcy code 11 U.S.C. § 108(c) Plaintiff’s state court rights to seek to renew any judgment,
judgment lien or seek execution upon any judgment Plaintiff claimed to have obtained, were still

alive and continued. These deadlines were not tolled nor were they extended.

Plaintiff had over 3 years, from April 19, 2007, (stay relief date) until August 5, 2010,

(Idaho deadline date to renew or execute) in which to seek to renew his claimed judgment,
judgment lien and to seek execution upon his claimed judgment. Because Plaintiff had time after
the stay relief was granted to exercise his rights, he is just like those cases listed above where
bankruptcy code § 108(c) provided no extensions. Plaintiff did nothing during those 3 years and
has now lost the right to renew any judgment, judgment lien or seek execution upon any
judgment Plaintiff claimed to have obtained. (See Jones’s Motion for Summary Judgment.)

The same is true of the Prejudgment Writ of Attachment and Injunction which Plaintiff
claims to have obtained on August 22, 2005. Because Plaintiff received stay relief on April 19,

2007, his right to seek a renewal of the two year lien created by the writ of attachment, if any

was ever obtained, was not altered. Plaintiff had 4 months, between April 19, 2007, (stay relief

date) and August 22, 2007, (deadline to extend writ of attachment) in which to exercise his state

court right to seek the extension on his claimed writ of attachment. However, Plaintiff did
nothing during those 4 months and as a result, Plaintiff has now lost the right to extend his
claimed writ of attachment.

The Order of Discharge entered in the bankruptcy proceedings, now prevents Plaintiff,
who lost his security interest in the Franklin property, from doing anything further concerning

the Franklin property. (See Plaintiff’s Second Amended Complaint page 8 paragraphs 43 and
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44.) For these reasons, Plaintiff has no causes of action remaining upon which it can seek any
relief or upon which any trial can proceed. As a result, this litigation should be summarily
dismissed in favor of Jones.
CONCLUSION

The writ of attachment Plaintiff claims in its Memorandum was either invalid from the
beginning or, if ever valid, has expired. There is no agreement for an extension nor is there any
state or federal law that provides an extension of the time for Plaintiff to renew anything he
claims to have held including his judgment, his judgment lien or any writ of attachment.
Plaintiff also lost any opportunity he had to seek an execution. For these reasons, all of the
causes of action contained in Plaintiff’s Second Amended Complaint fail. Because there are no
valid causes of action remaining before this Court, this matter should be dismissed summarily in

favor of Jones.

DATED this ﬁ”’%ay of February, 2011.

RACINE, OLSON, NYE, BUDGE &
BAILEY, CHARTERED

By: :7\\52/7’1{ / éfn/ﬂfé’/\.

LANE V. ERICKSON
Attorney for Plaintiff
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CERTIFICATE OF SERVICE

I hereby certify that on the Q%Mday of February, 2011, I caused a true, correct and
complete copy of the foregoing document to be served by first class mail, upon the following,
unless a different method of service is indicated:

Margaret Olson

Lincoln Hobbs

HOBBS & OLSON, LC

525 South 300 East

Salt Lake City, Utah 84111

801 519-2999 Fax

Attorneys for Plaintiff "

i

/

SN Z/ : g;i/;%/%;’,u
LANE V. ERICKSON
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HOBBS & OLSCON, L.C.
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Attorneys for Plaintiff Allen F. Grazera.__a.m. SEP 12 2008 p'h\z e
525 South 300 EBast
salt Lake City, Utah 84111 V. ELLIOTT LARSEN, RECORDER
Telephone (801) 518-2555 By DGQMy
Facsimile: (801) 515-2993 FRANKLWJCO TV!DAHO
IN THE SIXTH UDICLPL DISTRICT COURT
IN AND FOR FRANKLIN COUNTY, STATE OF IDAHO
- e cun individual,
ATLLEN F. GRAZER, an individuzl PRE T
Plaintiff, WRIT OF ATTACHMENT AND
INJUNCTION
GORDON A. JONES, an individual;
LINDA G. JONES, an individual:
J&J LIVESTOCK, LLC, a Utah — e
Limited Liability Ceompany; and Civil No. CV-2005-183
John Dees 1-10,
Judge Don L. Harding
Defendants,
This matter has come before the Court on Plaintiff Grazer’s

Application fer Prejudgment Writ of Attachment. The Conrt,

having received the Stipulation of the parties and considered

the Application together with the Memorandum in Support of

Application for Prejudgment Writ of Attachment, and the

Affidavit of Allen F. Grazer in Support of Prejudgment Writ of

Attachment, has determined that the motion should be granted
this 28™ day of July 2005 at 1:30 p.m.

1 = Projudgment Writ of Attachment
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ed upon the foregoing and for other good cause shown, IT

Is HEREBY ORDERED

This Writ of Attachment authorizes the Sherifis in and

Franklin County, State of Idazho, to attach Gordon Jones’

908,01, and 915.00 with the fol

in over 200 acres of land in Franklin Ccunty, Idaho and

COMMENCING AT A POINT 53-3/4 RODE NORTH OF THE
SOUTEEAST CORNER QF THE 30UTHWEST QUARTER OF
35, TOWNSHIP 14 SOUTH, RANGE 38 EAST OF THE BOISB
MERIDIAN, FRANKLIN COUNTY, IDAHO, AND RUNNING THENCE
WEST 240 RODS, THENCE NORTH 53-3/4 RODS, THENCE EAST
240 ROD3; THENCE S0UTHE 53-3/4 RODS TO THE PLACE OF
BEGINNING.

1)

NG AND PESFRVTNG A RIGHT-OF-WAY [FOR ANY AND ALL
ON DITCHES AND CANALS, AND PUEB ROADS NOW
'XISTING oRr IN UDE UPON AND ACROSE SAI REMIZES, AND
EXCEPTING AND RESERVING THEREEFROM A ST F TEND 3

RODS WIDE ALONG THE EAST S5IDE OF THE ABOVE-DESCRIBED

LaND.

ALSQ, THE S50UTH HALF OF THV SOUTHWEST QUARTER, THE
NORTHEAST QUARTER OF THE SOUTHWEST QUARTER, AND THE
SOUTEWEST QUARTER OF THE SOUTHEAST QUARTER OF SECTION
34, TOWNSHIP 14 3B0UTH, RANGE 38 EAST OF THE BOISE
MERIDIAN, FRANKLIN COUNTY, IDAHO.

TOGETHER WITH 26 SHARES OF THE CAPITRL STOCK OF TWIN
LAKES CAWNAL COMFANY.

SURJECT TO EASEMENTS, RESTRIfTTONc, COVENANTS AND
RIGHTS OF WAY AEFPEARING OF RECORD OR ENFORCEABLE TN
LAW OR EQUITTY.

- Prejudgment Wit of Attachment
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Per the stipulaztion of the partied, no security shall
be ol d of the Plaintiff under I. 8-503.

Daefendant=s are hereby enjoined from further

t

[

ansferring or dispos=ing cf assets in the State of
Idaho.

The issue of attornsys fzes ig reszerved foxr a later

b
=
=
[0’

-
L

.
DATED this 5123"/"{0 day of /‘}Uigfo'( , 200

BY THE CQURT:

Ll 2 ey

JUDGE HARDING e
District Court Judge

day of July, 2005:

STATE OF DA
(_‘,mm‘\ of Frarklin } ﬂ
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pigingd

'Potter, Esg. '{5};’2
for Defendants Tated, —,%%
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MARGARET H., QLSON {(ID BAR #04680)

BS & OLSON, L.C.

ornays for Plaintiff Allen F. Grazer
3 outh 300 East

Salt Lake City, Utah 84111

Telephone: (801) 515-2555

Facsimile: {801) 519-2599

IN THEE SIXTH JUDICIAL DISTRICT COURT
IN AND FOR FRANKLIN COUNTY, STATE OF IDAHO

ATLEN F. GRAZER, an indiwvidual
o BoAneLTRaua L, STIPULATION FOR
Plaintiff, PREJUDGMENT WRIT OF ATTACHMENT
AND INJUNCTION

V.

GORDON &. JONES, an individual;
LINDA G. JONES, an individual;
J&J LIVESTOCK, LLC, a Utah

Limited Lizbility Company; and Civil No. CV-2005-183

John Does 1-10,
Judge Don L. Harding

Defendants.

Pursuant to I.C. 55-916(b) and 8-501, et. seq., Allen F.
Grézer, Gordon Jones, Linda Jones, and J&J Livestock, LLC, by
and through counsel, hereby stipulate to the following:

1. To a Writ of Attachment authorizing the Sheriffs in and
for Franklin County, State of.Idaho, to attach Goxdon A. Jones’
interest in over 200 acres of land and water shares in Franklin
County, Idaho. These parcels are identified as Parcel Nos.

$08.00, 808.01, and 915.00 with the following legal description:

1 — Stipulation for Prejudgment Writ of Attachment
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COMMENCING AT 2 POINT 53-3/4 RODS NORTH OF THE SOUTHEAST CORNER
OF THE SOQUTHWEST QUARTER QOF SECTION 35, TOWNSHIP 14 SOUTH, RANGE
38 BAST OF THE BOISE MERIDIAN, FRANKLIN COUNTY, IDARHO, AND
RUNNING THENCE WEST 240 RODS, THENCE NORTH 53-3/4 RODS, THENCE
EAST 240 RODS; THENCE SOUTH 53-3/4 RODS TO THE FPLACE OF
BEGINNING.

EXCEPTING AND RESERVING A RIGHT-OF-WAY FOR ANY AND ALL
IRRIGATION DITCHES AND CANALS, AND PUBLIC ROADS NOW EXISTING OR
IN USE UPON AND ACROSS SATD PREMISES, AND EXCEPTING AND
RESERVING THEREFROM A STRIP OF LAND 3 RODS WIDE ALONG THE EAST
SIDE OF THE ABOVE-DESCRIBED LAND.

A1L,5C, THE SOUTH HALF OF THE SQUTHWEST QUARTER, THE NORTHEAST
QUARTER QF THE SOUTHWEST QUARTER, AND THE SOUTHWEST QUARTER OF
THE SOUTHEAST QUARTER OF SECTION 34, TOWNSHIP 14 SOUTH, RANGE 38
EAST OF THE BOISE MERIDIAN, FRANKLIN COUNTY, IDAHO.

TOGETHER WITH 36 SHARES OF THE CAPITAL S8TOCK OF TWIN LAKES CANAL
COMEPANY .

SUBJECT TO EASEMENTS, RESTRICTIONS, COVENANTS AND RIGHTS OF
WAY APPEARING OF RECORD OR ENFORCEABLE -IN LAW OR EQUITY.

2. Yo security shall be required of the Plaintiff under

I.C. 8-503.

3. The issue of att&rneys fees 1s reserved for a later
time

4. Defendants further stipulate that an order may enter

enjoining them from further transferring or disposzing assets in

the State of Idaho.

2 — Stipulation for Prejudgment Writ of Attachment
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DATED this }7) day of % , 2005.
[74

7
ECBBS & OLSON, L.C.

DNk B

MARGARET H. OLSON
Attorneys for Plaintiff
Allen F. Crazer

DATED this 7 7 day of :i,(y' , 2005.

-

SHEWN W. POWPER, Esg.

(ID BRar #6391)

BABCOCK, SCOTT & BABCOCK

57 West South Temple, 8™ Floor
Salt Lake City, UT 84101

Attorneys for Gorden A. Jones and
Linda G. Jones; and J&J Livestock,
LLC

3.— Stipulation for Prejudgment Writ of Attachmeant
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HOBBS & OLSON, L.C. ' SRR
Attorneys for Plaintiff Allen F. Grazer

466 Last 500 South, Suite 300

Salt Lake City. Utah 84111

Telephone: (801) 519-2555

Facsimile: (801) 519-2999
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IN THE SIXTH JUDICIAL DISTRICT COURT
IN AND FOR FRANKLIN COUNTY, STATE OF IDAHO

ALLEN F. GRAZER, an individual, NOTICE OF INTENT TO FILE

Plaintiff. RESPONSE TO DEFENDANT’S PRE-
TRIAL BRIEF AKA MOTION FOR
V. SUMMARY JUDGMENT

GORDON A. JONES, an individual;
GORDON A. JONES, Personal Representative
of THE ESTATE OF LINDA G. JONES,

deceased: J&J LIVESTOCK, LLC, a Utah Civil No. CV-2005-183

Limited Liability Company; and John Does 1- _

10. Judge David C. Nye
Detfendants.

Comes now Plaintift Allen F. Grazer and gives notice of his intent to file a Response to
“Defendant’s Pre-Trial Brief aka Motion for Summary Judgment™ filed with the Court on
February 11. 2011, but which Allen Grazer received today.

On February 23, 2011. Grazer received from the Court a “Notice of Taking Summary
Judgment Under Advisement” in which the Court noted that both parties had filed Motions for
Summary Judgment. Also on February 23, 2011, counsel for Grazer received, by fax,
“Detendant’s Response to Motion for Summary Judgment and for Issuance of Writ of

Execution™ in which Defendant noted that he had previously filed a Pre-Trial Brief aka Motion

4683\003\Notice, Intent.doc
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for Summary Judgment on February 11. 2011 (the “Pre-Trial Brief™). The Notice from the Court
and Defendant’s Response were the first notice given to Grazer that Defendant had filed a

Motion for Summary Judgment.

Detfendant’s Pre-Trial Brief (which was received from the Court via fax) included a
Certificate of Service showing that Defendant’s Pre-Trial Brief was mailed to an incorrect
address tor counsel for the Plaintitt, despite Plaintift having filed a change ot address with the
court over five vears ago. and having informed Defendant’s counsel of the incorrect address
previously, most recently on July 7, 2009. Grazer has notified Defendant’s counsel by email
dated today. February 23, 2011, of the mnadequate service of the Pre-Trial Brief and counsel for

Defendant has indicated he will not object to the response period commencing as of February 23,

2011,
DATED this 2/ ?day of February, 2011.
HOBBS & OLSON. L.C.
VL “7 //
LINCOLN W. HOBBS
MARGARET H. OLSON
Aﬁé‘neys for Plaintiff Allen F. Grazer
4683\003 \Notice. Intent. doc 2
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CERTIFICATE OF DELIVERY

[ hereby certify that on the 23 day of February, 2011, I caused a true and correct copy

of the foregoing to be served upon the following in the manner indicated:

Lane V. Erickson

RACINE, OLSON. NYE. BUDGE & BAILEY

CHARTERED
P.O. Box 1391
Pocatello. ID 83204-1391

Attorneys for Defendants Gordon A. Jones; Gordon A.
Jones Personal Representative of the Estate of Linda G.
Jones. deceased; and J&J Livestock, LLC

Sixth Judicial District Court
Franklin County Clerk

39 West Oneida. Room 2
Preston 1D 83263

46833003 \Notice. Intent.doc

Hand Delivery
Personally Served

[ ] Email

Hamptonfaplma.com

[+ Mail

[ ] Fax (208) 852-2926
[ ] Fed Ex

[ 1 Hand Delivery

[ ] Personally Served

eV

gy



FILED

LINCOLN W. HOBBS (ID BAR # 07325) o tor Ui CLERX
MARGARET H. OLSON (ID BAR #04680) PR A M /
Of Counsel Z b
HOBBS & OLSON, L.C. T U
Attorneys for Plaintiff Allen F. Grazer
466 East 500 South. Suite 300
Salt Lake City, Utah 84111
Telephone: (801) 519-2555
Facsimile: (801) 519-2999
IN THE SIXTH JUDICIAL DISTRICT COURT
IN AND FOR FRANKLIN COUNTY, STATE OF IDAHO
ALLEN F. GRAZER. an individual, ]
Plaintiff, MOTION FOR PROTECTIVE ORDER

V.

GORDON A. JONES, an individual;
GORDON A. JONES, Personal Representative
of THE ESTATE OF LINDA G. JONES,
deceased; J&J LIVESTOCK, LLC, a Utah Civil No. CV-2005-183

Limited Liability Company; and John Does 1- | )
? Judge David C. Nye
J

10.

Defendants.

Plaintiff, Allen F. Grazer (“Grazer”), respectfully moves this Court for the issuance of a
Protective Order in accordance with Idaho Rules of Civil Procedure, Rule 26(c). Grazer seeks a
Protective Order as a result of Defendants First Set of Interrogatories and Requests for
Production of Documents served after the expiration of the extended discovery cut-off dates set
by the Court. The discovery improperly seeks discovery of information beyond the scope of
what the Court allowed in the telephonic status conference held on January 13, 2011, where the
Court limited discovery by the defendants to issues related to an Accounting of the Judgment and

the issues related to the Water Shares in the Twin Lakes Canal Company. The discovery further

4685\003\mot.protect.doc
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improperly seeks information that is irrelevant to the issues of this case, to wit, information as to

after accruing profits and rents realized on property on which Grazer previously executed or
which Grazer previously garnished. The production of this information is not only irrelevant and
immaterial to the claims in this case, such production would be unduly burdensome, overly
broad, and expensive to Grazer. Grazer has provided an accounting of amounts due, including

credits for the value of property sold at execution or garnished as of the date of the execution or

garnishment.

This Motion is supported by a Memorandum of Points and Authorities submitted

herewith.
-2
DATED this__~ day of March, 2011.

HOBBS & OLSON, L.C.

/,7 ) /
JCOLN W. HoéBs

ARGARET H. OLSON
Altomeys for Plaintiff Allen F. Grazer
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CERTIFICATE OF DELIVERY

P

. =
[ hereby certify thatonthe day of March, 2011, I caused a true and correct copy of

the foregoing to be served upon the following in the manner indicated:

Lane V. Erickson [ ] Email lveidracinelaw.net
RACINE, OLSON, NYE, BUDGE & BAILEY ltziwracinelaw.net
CHARTERED [T Mail
P.O. Box 1391 [ ] Fax 801-621-4436
Pocatello, ID 83204-1391 [ ]Fed Ex

Attorneys for Defendants Gordon A. Jones; Gordon A. [ ] Hand Delivery
Jones Personal Representative of the Estate of Linda G. [ ] Personally Served
Jones, deceased; and J&J Livestock, LL.C

Sixth Judicial District Court [ ] Email

Franklin County Clerk Hampton@plmw.com

39 West Oneida, Room 2 [FMail

Preston [D 83263 [ ]Fax (208) 852-2926
[]Fed Ex

[ ] Hand Delivery
[ ] Personally Served

Z
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LINCOLN W. HOBBS (ID BAR # 07325) SR O
MARGARET H. OLSON (ID BAR #04680) j%
Of Counsel I / A [
HOBBS & OLSON, L.C.

Attorneys for Plaintiff Allen F. Grazer

466 East 500 South, Suite 300

Salt Lake City, Utah 84111

Telephone: (801) 519-2555

Facsimile: (801) 519-2999

IN THE SIXTH JUDICIAL DISTRICT COURT
IN AND FOR FRANKLIN COUNTY, STATE OF IDAHO

ALLEN F. GRAZER, an individual,

Plaintiff, MEMORANDUM IN SUPPORT OF

v MOTION FOR PROTECTIVE ORDER

GORDON A. JONES, an individual;
GORDON A. JONES, Personal Representative

deceased; J&J LIVESTOCK, LLC, a Utah Civil No. CV-2005-183

Limited Liability Company; and John Does 1-
10
> |

of THE ESTATE OF LINDA G. JONES,
!7 Judge David C. Nye

Defendants. ’

Plaintiff, Allen F. Grazer (“Grazer”), respectfully submits the following Memorandum of
Points and Authorities in Support of his Motion for Protective Order.
STATEMENT OF FACTS
1. This action was commenced on May 12, 2005. It was stayed on April 18, 2006
by the filing of a bankruptcy by Gordon A. Jones and it was removed to the United States
Bankruptey Court for the District of Utah on July 17, 2006. On April 19, 2007, the Bankruptcy
Court abandoned the property that is the subject of this action, and on May 7, 2007, Plaintiff

requested a Scheduling and Management Conference.
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2 No action was taken as a result of the May 7, 2007 Request for Scheduling and

Management Conference so the Plaintiff filed another Request for Scheduling and Management

Conference on December 26, 2007.

3. This action was set for trial on November 5 and 6, 2008. (See the Court’s file.)
4. On or about July 17, 2010, the parties submitted a Joint Statement to the Court

containing information for a scheduling order signed by counsel for all parties to the matter,

including counsel for Defendant Gordon A. Jones.

5. On August 20, 2011, this Court entered a Scheduling Order (the “Scheduling
Order™) setting a first place trial setting of February §-10, 2011.

6. The Scheduling Order further provided that “all discovery shall be propounded
and served such that all responses are due no later than thirty (30) days before trial.”

7. In accordance with the Scheduling Order, Grazer propounded Interrogatories and
Requests for Production of Documents on December 3, 2010.

8. On January 13, 2011, a telephonic Status Conference (the “Status Conference™)
was held during which the Couft vacated the February 8, 2011 trial setting and rescheduled the
trial for March 29 — April 1, 2011.

9. The Court ordered that defendants file an answer by January 21, 2011.

10.  The Court further ordered that defendant’s additional allowed discovery should be
propounded by January 21, 2011.

11. In response to Grazer’s objection to the allowance of further discovery, the Court

limited the scope of defendant’s discovery to matters relating to the Accounting and the Water

Shares in the Twin Lakes Canal Company.
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12. The Court invited counsel for Grazer to seek redress from the Court should the

defendant’s discovery requests exceed the scope granted by the Court.
13. Defendants filed their answer on January 21, 2011.

14. On January 27, 2011, six (6) days after the extended discovery deadline set by the
Court, defendant Jones mailed his First Set of Interrogatories and Requests for Production of

Documents to Grazer.

ARGUMENT
Rule 26(c) of the Idaho Rules of Civil Procedure allows a court to issue an order to
prevent a party from “annoyance, embarrassment, oppression, or undue burden or expense.”

Upon motion by a party or by the person from whom discovery 1s sought, and for
good cause shown, the court in which the action is pending or alternatively, on
matter relating to a deposition, the court in the district where the deposition is to
be taken may make any order which justice requires to protect a party or person
from annoyance. embarrassment. oppression, or undue burden or expense,
including one or more of the following: (1) that the discovery not be had; (2) that
the discovery may be had only on specified terms and conditions, including a
designation of the time or place; (3) that the discovery may be had only by a
method of discovery other than that selected by the party seeking discovery; (4)
that certain matters not be inquired into, or that the scope of the discovery be
limited to certain matters; (3) that discovery be conducted with no one present
except persons designated by the court; (6) that a deposition after being sealed be
opened only by order of the court; (7) that a trade secret or other confidential
research. development. or commercial information not be disclosed or be
disclosed only in a designated way; (8) that the parties simultaneously file
specified documents or information inclosed [sic] in sealed envelopes to be
opened as directed by the court.

LR C.P., Rule 26(c). Grazer asserts certain of the discovery requests are calculated to annoy,
oppress or cause him undue burden or expense and that the requests were submitted beyond the

extended discovery deadline established by the Court and should be stricken.
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POINT I

The Discoverv Requests were propounded bevond the extended discovery deadline
and beyvond the scope of discovery set by the Court and should not be allowed.

According to the Minute Entry and Order entered by the Court on January 13, 2011, “All
discovery demands [were] to be made by January 21, 2011.” Minute Entry and Order.
Defendants did not file their requests until six (6) days later. Because they were untimely, the
Court should enter an Order relieving the Plaintiff from any obligation to respond to the
discovery.

The Idaho Rules of Civil Procedure allow trial judges discretion in fashioning pretrial
orders to efficiently manage cases. LR.C.P. 16(a). A party or attorney who does not comply
with pretrial orders or is otherwise deficient may be sanctioned pursuant to Rule 16(i) and, as
referenced therein. Rule 37(b)(2), which outlines sanctions for the violation of discovery orders.
Rule 37(b)(2) authorizes the court to strike pleadings in whole or in part, and to treat
disobedience of orders as contempt of court. LR.C.P. 37(b)(2)(C), (D). Inaccordance with Rule
37 of the Idaho Rules of Civil Procedure, certain sanctions may be imposed for failure to comply
with discovery deadlines:

(2) Sanctions by court in which action is pending.

[f'a party or an ofticer, director, or managing agent of a party or a person
designated under Rule 30(b)(6) or 31(a) to testify on behalt of a party fails to
obey an order to provide or permit discovery, including an order made under
subdivision (a) of this rule or Rule 33, the court in which the action is pending
may make such orders in regard to the failure as are just. and among others the
tollowing:

(A) An order that the matters regarding which the order was made or any other

designated facts shall be taken to be established for the purposes of the action in
accordance with the claim of the party obtaining the order:
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(B) An order refusing to allow the disobedient party to support or oppose
designated claims or detenses, or prohibiting that party from introducing
designated matters in evidence;

(C) An order striking out pleadings or parts thereof, or staying turther
proceedings until the order is obeyed. or dismissing the action or proceeding or
any part thereof, or rendering a judgment by detault against the disobedient party:
(D) In lieu of any ot the foregoing orders or n addition thereto, an order treating
as a contempt of court the failure to obey any orders except an order to submit to
a physical or mental examination.

I.R.C.P. Rule 37(b)(2).

In this case, the matter has been pending since 2005. The matter previously has been set
for trial in November 2008 when the same 1ssues, with the exception of issues related to the
Water Shares, were at issue. The length of time during which the action had been pending was
raised at the time of the Status Conference on January 13, 2011, which gave rise to the limitation
ol'the scope of discovery to an accounting of amounts due and issues related to the Water Shares.
Defendants have had ample time to propound discovery and prepare for trial. Indeed. the first
place setting. stricken by the Court at the Status Conference was set to commence on February 8,
2011. a mere three weeks after the date of the Status conference.

In a similar ruling relating to discovery, the Idaho Supreme Court has held that the trial
court has the authority to cutoff discovery as of a date certain and to disallow further forays for
information after that date. See Brinkmeyer v. Brinkmeyer, 135 Idaho 596; 21 P.3d 918, 922
(2001)(Party not unfairly prejudiced by discovery cutoff. No unfair cutoff of discovery by

magistrate; magistrate enforced discovery deadlines already imposed. Parties should have

already been prepared to try case.)
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POINT IX

The discoverv requesting information relating to rents and profits on property
purchased at execution is irrelevant and immaterial.

Interrogatories 7, 8, 9, 10, 15, 16, 17, 18, 19, and 20 and similar Requests for Production
of Documents request information relating amounts obtained for rentals or transfers of property
upon which Grazer has executed for the payment of his judgment. This information is irrelevant
and immaterial to the issues in this case. Notwithstanding the untimeliness of the Defendant’s
discovery, Grazer will provide an accounting as to the amounts due under the Judgment with
credits given for garnishments and executions as of the date of garnishment or sale. In an
execution sale, the amount received at the sale is considered to be the market value of the
property. Thomas and Backman, Utah Real Property Law, §14.03(a)(2). Foreclosure sale
proceedings, and the rights of parties under them, are fixed at time highest bids are accepted by
sherift are binding and rights of all interested parties fixed and determined thereby. Cole v.
Canton Mining Co., 59 Utah 140, 202 P. 830 (1921).

Additionally. under Utah law, “the purchaser [at an execution sale] is entitled to the rents
of the property or the value of the use and occupation of the property until redemption.” Utah R.
Civ. P., Rule 69C(h)(i)(1). Further, upon the expiration of the time permitted for redemption.
“the purchaser or last redemptioner is entitled to conveyance [of title]. After conveyance of title,
the judgment debtor has no further claim for increases in value of the property sold for execution

or rents received from such property.
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With one exception,' there has been no redemption of the property sold. Title to property
executed upon has been transferred to the purchaser at the execution sale. Defendants have no
further claim against such property. Rents and profits received from any transfers of property on
which Grazer has executed and which has not been redeemed have no application in this matter.

The purpose of the discovery rules is to take the surprise out of trials of cases so
that all relevant facts and information pertaining to the action may be ascertained
in advance of trial. Where it is sought to discover information which can have no
possible bearing on the determination ot the action on its merits, it can hardly be
within the rule. It is not intended to supply information tor the personal use of a
litigant that has no connection with the determination of the issues involved in the
action on their merits. (citations omitted).

Senders v. Avrhart, 89 Idaho 302: 404 P.2d 589 (1963)(citing Jeppesen v. Swanson. 243 Minn.
547,68 N.W. 2d 649 (1955).

CONCLUSION

Jones was limited. in the telephonic scheduling conference, to discovery relating to an
accounting of amounts due under the Judgiment and issues relating to the Water Shares. That
discovery was to be tiled on or before January 21, 2011, and was not timely filed. The
information requested under the additional discovery responses is available to Jones and the
requests are calculated to harass and cause Grazer undue burden and expense. Additional
information relating to the disposition of property after the transfer of title at an execution sale is

irrelevant. For these reasons, Grazer respectfully submits that he is entitled to a protective

' An attempted redemption of certain property located in Bountiful, Utah is disputed and has
been appealed to the Utah Court of Appeals, Jones v. Grazer, Appellate Case No. 20090983.
The Utah Court of Appeals affirmed the setting aside of that Redemption Grazer v. Jones, 2011

UT App. 57.
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order against providing any information although he intends to provide an accounting and
information related to the Water Shares.
DATED this ,Z day of March, 2011.

HOBBS & OLSON, L.C.

LINCOYN W. HOBBS
MARGARET H. OLSON
Attomeys for Plaintiff Allen F. Grazer
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Lane V. Erickson [ ] Email lveZzracinelaw.net
RACINE, OLSON, NYE, BUDGE & BAILEY ltzi@ Jracinelaw.net
CHARTERED [ Mail
P.0O. Box 1391 [ ] Fax 801-621-4436
Pocatello, [D 83204-1391 [ ]Fed Ex

Attorneys for Defendants Gordon A. Jones; Gordon A. [ ] Hand Delivery
Jones Personal Representative of the Estate of Linda G. [ ] Personally Served

Jones, deceased; and J&J Livestock, LLC

Sixth Judicial District Court [ ] Email

Franklin County Clerk Hampton/aplmw.com

39 West Oneida, Room 2 NNMail

Preston ID 83263 [ ] Fax (208) 852-2926
[ ] Fed Ex

[ ] Hand Delivery
[ ] Personally Served
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