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IN THE SUPREME COURT OF THE STATE OF IDAHO 

STATE OF IDAHO, 
Supreme Court Case No. 39374 

Plaintiff-Respondent, 
vs. 

KERRY STEPHEN THOMAS, 

Defendant-Appellant. 

CLERK'S RECORD ON APPEAL
 

Appeal from the District Court of the Fourth Judicial District, in and for the County of Ada.
 

HONORABLE MIKE WETHERELL
 

STATE APPELLATE PUBLIC DEFENDER LAWRENCEG. WASDEN 

ATTORNEY FOR APPELLANT ATTORNEY FOR RESPONDENT 

BOISE, IDAHO BOISE, IDAHO 
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I' .e 

In the Supreme Court of the State of Idaho 

STATE OF IDAHO, 

Plaintiff-Respondent,	 ORDER TAKING JUDICIAL NOTICE 

v.	 Supreme Court Docket No. 39374-2011 
Ada County Docket No. 2009-4448 

KERRY S. THOMAS, ) 

Defendant-Appellant. 

)
)
)
)
)
) 

)
) 

The Notice of Appeal was filed in the District Court November 14, 2011. A 

Reporter's Transcript and Clerk's Record was filed January 13, 2010 in related appeal No. 36947, 

State v. Thomas; therefore good cause appearing, 

IT HEREBY IS ORDERED that this Court shall take JUDICIAL NOTICE of the 

Clerk's Record and Reporter's Transcript filed in prior appeal No. 36947, State v. Thomas. 

IT FURTHER IS ORDERED that the District Court Clerk shall prepare and file a 

LIMITED CLERK'S RECORD with this Court, which shall contain the documents requested in the 

Notice of Appeal, together with a copy of this Order, but shall not duplicate any documents filed in 

prior appeal No. 36947. 

IT FURTHER IS ORDERED that the District Court Reporter shall prepare and 

lodge a SUPPLEMENTAL REPORTER'S TRANSCRIPT, which shall include the proceedings 

requested in the Notice of Appeal, but shall not duplicate any proceedings included in the 

Reporter's Transcript filed in prior appeal No. 36947. The LIMITED CLERK'S RECORD and 

REPORTER'S TRANSCRIPT shall be filed with this Court after settlement. 

DATED this I ~day of November 2011. 

For the Supreme Court 

/~ 
nyon, Clerk 

cc:	 Counsel of Record
 
District Court Clerk
 
District Court Reporter
 

ORDER TAKING JUDICIAL NOTICE - Docket No. 39374-2011 
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) 
) 
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) 
) 
) 
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The Notice of Appeal was filed in the District Court November 14, 2011. A 

Reporter's Transcript and Clerk's Record was filed January 13, 2010 in related appeal No. 36947, 

State v. Thomas; therefore good cause appearing, 

IT HEREBY IS ORDERED that this Court shall take JUDICIAL NOTICE of the 

Clerk's Record and Reporter's Transcript filed in prior appeal No. 36947, State v. Thomas. 
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LIMITED CLERK'S RECORD with this Court, which shall contain the documents requested in the 

Notice of Appeal, together with a copy of this Order, but shall not duplicate any documents filed in 

prior appeal No. 36947. 

IT FURTHER IS ORDERED that the District Court Reporter shall prepare and 

lodge a SUPPLEMENTAL REPORTER'S TRANSCRIPT, which shall include the proceedings 
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Date: 2/3/2012 Fourth Judicial District Court - Ada County User: CCTHIEBJ 

Time: 02:43 PM ROAReport 

Page 1 of 7 Case: CR-FE-2009-0004448 Current Judge: Mike Wetherell 

Defendant: Thomas, Kerry S 

State of Idaho vs. Kerry S Thomas 

Date Code User Juqge 

3/11/2009 NCRF TCMCCOSL New Case Filed - Felony Thomas F. Neville 

PROS TCMCCOSL Prosecutor assigned Ada County Prosecutor Thomas F. Neville 

WARI TCMCCOSL Warrant Issued - Arrest Bond amount: 500000.00 Thomas F. Neville 
Defendant: Thomas, Kerry S 

XSEA TCMCCOSL Case Sealed Thomas F. Neville 

STAT TCMCCOSL STATUS CHANGED: Inactive Thomas F. Neville 

INDT TCMCCOSL Indictment Thomas F. Neville 

INDT TCWEGEKE Indictment, Part II Mike Wetherell 

3/12/2009 MOTN TCBULCEM Motion for disqualification wlo cause Thomas F. Neville 

3/16/2009 CJWO DCELLlSJ Change Assigned Judge: Disqualification W/O Mike Wetherell 
Cause 

ORDR DCELLlSJ Order To Disqualify Mike Wetherell 

DCELLlSJ Notice of Reassignment Mike Wetherell 

HRSC DCELLlSJ Hearing Scheduled (Arraignment 03/19/2009 Mike Wetherell 
09:00 AM) 

DCELLlSJ Order to Transport Mike Wetherell 

3/17/2009 RODD TCBULCEM Defendant's Request for Discovery Mike Wetherell 

3/19/2009 DCHH DCOATMAD Hearing result for Arraignment held on Mike Wetherell 
03/19/2009 09:00 AM: District Court Hearing Hell 
Court Reporter: Nicole Omsberg 
Number of Transcript Pages for this hearing 
estimated: less than 50 

HRSC DCOATMAD Hearing Scheduled (Entry of Plea 04/02/2009 Mike Wetherell 
09:00 AM) 

NCON DCOATMAD No Contact Order: OR Civil Protection Order Mike Wetherell 

3/20/2009 MOTN TCBULCEM Motion for GJ transcript Mike Wetherell 

3/23/2009 WART TCWADAMC Warrant Returned Defendant: Thomas, Kerry S Mike Wetherell 

XUNS TCWADAMC Case Un-sealed Mike Wetherell 

STAT TCWADAMC STATUS CHANGED: Activate (previously Mike Wetherell 
inactive) 

3/24/2009 ORDR DCOATMAD Order for Grand Jury Transcript Mike Wetherell 

3/27/2009 PROS PRROOTSM Prosecutor assigned Jean Fisher Mike Wetherell 

3/31/2009 NOTC TCKELLHL Notice of Preparation of Grand Jury Transcript Mike Wetherell 

4/1/2009 DCOATMAD Order to Transport 4/2/09 Mike Wetherell 

4/2/2009 DCHH DCOATMAD Hearing result for Entry of Plea held on Mike Wetherell 
04/02/200909:00 AM: District Court Hearing Hell 
Court Reporter: Kasey Redlich 
Number of Transcript Pages for this hearing 
estimated: less than 50 

HRSC DCOATMAD Hearing Scheduled (Jury Trial 07/10/200909:00 Mike Wetherell 
AM) 

PLEA DCOATMAD A Plea is entered for charge: - NG (139-608 Mike Wetherell 
Aids-transfer Body Fluid Containing Hiv Virus) 000003
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Date Code User Judge 

4/2/2009 PLEA DCOATMAD A Plea is entered for charge: - NG (139-608 Mike Wetherell 
Aids-transfer Body Fluid Containing Hiv Virus) 

PLEA DCOATMAD A Plea is entered for charge: - NG (139-608 Mike Wetherell 
Aids-transfer Body Fluid Containing Hiv Virus) 
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Aids-transfer Body Fluid Containing Hiv Virus) 

PLEA DCOATMAD A Plea is entered for charge: - NG (139-608 Mike Wetherell 
Aids-transfer Body Fluid Containing Hiv Virus) 

PLEA DCOATMAD A Plea is entered for charge: - NG (139-608 Mike Wetherell 
Aids-transfer Body Fluid Containing Hiv Virus) 

PLEA DCOATMAD A Plea is entered for charge: - NG (119-2514 Mike Wetherell 
Enhancement-persistent Violator) 

HRSC DCOATMAD Hearing Scheduled (Pretrial Conference Mike Wetherell 
06/25/2009 09:00 AM) 

DCOATMAD Notice of Trial Setting JT 7-10-09 PTC 6-25-09 Mike Wetherell 

CGRA DCOATMAD No Contact Order: Civil Order Granted: K.A. Mike Wetherell 

4/6/2009 DCOATMAD Order to Transport 6/25/09 and 7/10/09 Mike Wetherell 

4/16/2009 RODS TCRAMISA State/City Request for Discovery Mike Wetherell 

RSDS TCRAMISA State/City Response to Discovery Mike Wetherell 

4/17/2009 ORDR DCOATMAD Order Releasing Test Results to Victim Mike Wetherell 

4/20/2009 MOTN TCUROUAM Motion to Amend Information Part II Mike Wetherell 

NOHG TCUROUAM Notice Of Hearing Mike Wetherell 

HRSC TCUROUAM Hearing Scheduled (Hearing Scheduled Mike Wetherell 
05/07/200909:00 AM) 

4/22/2009 ORDR DCOATMAD Order for Delivery of Medical Records Mike Wetherell 

4/24/2009 DCOATMAD Order to Transport 5/7/09 at 9:00 Mike Wetherell 

4/30/2009 MISC TCRAMISA State's Motion for Criminal Deposition of Mike Wetherell 
Out-of-State Witness 

NOHG TCRAMISA Notice Of Hearing Mike Wetherell 

5/1/2009 MISC TCRAMISA Grand Jury Transcript Filed Mike Wetherell 
(file stamped 04/30/2009) 

5/5/2009 RSDS TCRAMISA State/City Response to Discovery/First Mike Wetherell 
Addendum 

517/2009 DCHH DCOATMAD Hearing result for Hearing Scheduled held on Mike Wetherell 
05/07/200909:00 AM: District Court Hearing Hell 
Court Reporter: Nicole Omsberg 
Number of Transcript Pages for this hearing 
estimated: less than 50 

INFO DCOATMAD Information Part II Filed Mike Wetherell 

5/8/2009 RODD TCKELLHL Defendant's Request for Discovery/Specific Mike Wetherell 

5/14/2009 NOTC TCRAMISA Notice of Criminal Deposition Hearing Mike Wetherell 
000004
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Date: 2/3/2012 Fourth Judicial District Court - Ada County User: CCTHIEBJ 

Time: 02:43 PM ROAReport 

Page 3 of 7 Case: CR-FE-2009-0004448 Current Judge: Mike Wetherell 

Defendant: Thomas, Kerry S 

State of Idaho vs. Kerry S Thomas 

Date Code User Judge 
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5/15/2009 DCOATMAD Order to Transport 6/24/09 at 9:00 Mike Wetherell 

5/19/2009 RSDS TCBULCEM State/City Response to Discovery/specific Mike Wetherell 

RSDS TCBULCEM State/City Response to Discovery/2nd addendum Mike Wetherell 

5/20/2009 NOHG TCKELLHL Notice Of Hearing Mike Wetherell 

RSDS TCKELLHL State/City Response to Discovery/3rd Addendum Mike Wetherell 

MISC TCKELLHL State's Notice of Intent to Use Prior Charged Mike Wetherell 
Misconduct Under IRE 404(b); and State's Notice 
of Intent to Use Defendant's Prior Conviction(s) 
Under IRE 609 

5/21/2009 HRSC TCKELLHL Hearing Scheduled (Hearing Scheduled Mike Wetherell 
06/10/200901:30 PM) 

5/22/2009 DCOATMAD Order to Transport 6/10/09 Mike Wetherell 

6/9/2009 CONT DCOATMAD Continued (Hearing Scheduled 06/10/2009 Mike Wetherell 
09:30 AM) 

6/10/2009 DCHH DCOATMAD Hearing result for Hearing Scheduled held on Mike Wetherell 
06/10/200909:30 AM: District Court Hearing Hell 
Court Reporter: Nicole Omsberg 
Number of Transcript Pages for this hearing 
estimated: less than 50 
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Aids-transfer Body Fluid Containing Hiv Virus) 

PLEA DCOATMAD A Plea is entered for charge: - GT (139-608 Mike Wetherell 
Aids-transfer Body Fluid Containing Hiv Virus) 

HRVC DCOATMAD Hearing result for Jury Trial held on 07/10/2009 Mike Wetherell 
09:00AM: Hearing Vacated 

DCOATMAD Order to Transport 9/11/09 at 1:00 Mike Wetherell 

PSI01 TCMCKEAE Pre-Sentence Investigation Evaluation Ordered Mike Wetherell 

7/1/2009 MOTN TCBULCEM Motion to release defendant's prior psychosexual Mike Wetherell 
evaluations 

7/7/2009 ORDR DCOATMAD Order for Psychosexual Evaluation Mike Wetherell 

ORDR DCOATMAD Order to Release Defendant's Prior Psychosexual Mike Wetherell 
Evaluations 

ORDR DCOATMAD Ex Parte Order Granting Access to Defendant Mike Wetherell 000005
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Date: 2/3/2012 Fourth Judicial District Court - Ada County User: CCTHIEBJ 

Time: 02:43 PM ROAReport 

Page 4 of 7 Case: CR-FE-2009-0004448 Current Judge: Mike Wetherell 

Defendant: Thomas, Kerry S 

State of Idaho vs. Kerry S Thomas 

Date Code User Juqge 

7/8/2009 CONT DCOATMAD Continued (Sentencing 09/18/2009 01 :30 PM) Mike Wetherell 

DCOATMAD Amended Order to Transport 9/18/09 Mike Wetherell 

7/10/2009 NOTC TCBULCEM Notice resetting hearing Mike Wetherell 

CONT TCBULCEM Continued (Sentencing 09/16/2009 01 :30 PM) Mike Wetherell 

9/10/2009 ORDR DCDANSEL Order Re: Presentence Investigation Report Mike Wetherell 

9/14/2009 DCDANSEL Order to Transport (9-16-09) Mike Wetherell 

9/16/2009 ORDR DCDANSEL Order Granting Request to Broadcast Mike Wetherell 
Proceedings 

DCHH DCOATMAD Hearing result for Sentencing held on 09/16/2009 Mike Wetherell 
01:30 PM: District Court Hearing Held 
Court Reporter: Jeanne Hirmer 
Number of Transcript Pages for this hearing 
estimated: loess than 50 

FIGT DCOATMAD Finding of Guilty (139-608 Aids-transfer Body Fluid Mike Wetherell 
Containing Hiv Virus) 

JAIL DCOATMAD Sentenced to Jailor Detention (139-608 Mike Wetherell 
Aids-transfer Body Fluid Containing Hiv Virus) 
Confinement terms: Credited time: 190 days. 
Penitentiary determinate: 10 years. Penitentiary 
indeterminate: 5 years. 

FIGT DCOATMAD Finding of Guilty (139-608 Aids-transfer Body Fluid Mike Wetherell 
Containing Hiv Virus) 

JAIL DCOATMAD Sentenced to Jailor Detention (139-608 Mike Wetherell 
Aids-transfer Body Fluid Containing Hiv Virus) 
Confinement terms: Credited time: 170 days. 
Penitentiary determinate: 10 years. Penitentiary 
indeterminate: 5 years. 

STAT DCOATMAD STATUS CHANGED: closed pending clerk action Mike Wetherell 

SNPF DCOATMAD Sentenced To Pay Fine 0.00 charge: 139-608 Mike Wetherell 
Aids-transfer Body Fluid Containing Hiv Virus 

SNPF DCOATMAD Sentenced To Pay Fine 0.00 charge: 139-608 Mike Wetherell 
Aids-transfer Body Fluid Containing Hiv Virus 

RESR DCOATMAD Restitution Recommended by the Prosecutor's Mike Wetherell 
office. 1102.10 victim # 1 

RESR DCOATMAD Restitution Recommended by the Prosecutor's Mike Wetherell 
office. 551.25 victim # 2 

9/17/2009 JCOC DCDANSEL Judgment Of Conviction & Order Of Commitment Mike Wetherell 

ORDR DCDANSEL Order for DNA Sample Mike Wetherell 

ORDR DCDANSEL Order for Restitution and Judgment Mike Wetherell 

APSC TCBULCEM Appealed To The Supreme Court Mike Wetherell 

9/25/2009 ORDR DCOATMAD Order Appointing State Appellate PD on Direct Mike Wetherell 
Appeal 

9/28/2009 MOTN TCRAMISA Motion for Reconsideration of Sentence Mike Wetherell 

BREF CCTHIEBJ Brief In Support Of Def Motion For Mike Wetherell 
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9/16/2009 ORDR DCDANSEL Order Granting Request to Broadcast Mike Wetherell 
Proceedings 

DCHH DCOATMAD Hearing result for Sentencing held on 09/16/2009 Mike Wetherell 
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Docket No. 36947 

2/4/2010 STAT CCTOMPMA STATUS CHANGED (batch process) 

4/7/2010 MOTN TCPETEJS Defendant's Renewed Motion to Withdraw Guilty Mike Wetherell 
Plea 

MISC TCPETEJS Memorandum in Support of Defendant's Mike Wetherell 
Renewed Motion to Withdraw GUilty Plea 
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8/22/2011 NOTC TCOLSOMC Notice of Intent to Assert Attorney-Client Privilege Mike Wetherell 
and Objection to State's Motion to Waive 
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on 08/24/2011 03:00 PM: District Court Hearing 
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Court Reporter: Penny Tardiff 
Number of Transcript Pages for this hearing 
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9/16/2011 MOTN TCTONGES State's Motion to Correct Sentencing Pursuant to Mike Wetherell 
I.C.R. 35 

BREF TCTONGES State's Brief Objecting to Defendant's Motino to Mike Wetherell 
Withdraw GUilty Plea 

10/3/2011 MEMO TCTONGES Defendant's Supplemental Memorandum in Mike Wetherell 
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10/5/2011 MISC TCOLSOMC State's Reply Brief to Defendant's Supplemental Mike Wetherell 
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Guilty Plea 

10/28/2011 DCOATMAD Order to Transport 11/2/11 at 10:00 Mike Wetherell 

11/2/2011 DCHH DCOATMAD Hearing result for Hearing Scheduled scheduled Mike Wetherell 
on 11/02/2011 10:00 AM: District Court Hearing 
Held 
Court Reporter: Vanessa Gosney 
Number of Transcript Pages for this hearing 
estimated: less than 50 pgs 

11/3/2011 JCOC DCDANSEL AMENDED Judgment Of Conviction & Order Of Mike Wetherell 
Commitment 

11/14/2011 APSC CCTHIEBJ Appealed To The Supreme Court Mike Wetherell 
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J. DAVID NAVARRO, Clerk 

By SCARLETT RAMIREZ 
DEPUTY 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

STATE OF IDAHO, 

Plaintiff, 

vs. 

KERRY STEPHEN THOMAS, 

Defendant. 

Case No. CR-FE-2009-0004448 

DEFENDANT'S RENEWED MOTION 
TO WITHDRAW GUILTY PLEA 

COMES NOW, KERRY STEPHEN THOMAS, Defendant above-named, by and 

through counsel ANTHONY R. GEDDES, Ada County Public Defender's office, and moves this 

Court pursuant to Idaho Criminal Rule 33(c) to allow Defendant to withdraw his plea of guilty in 

the above-entitled matter, as said guilty plea was not voluntarily, knowingly, and intelligently 

made. 

Prior to entering his plea of guilty, Kerry Stephen Thomas was not advised by the Court 

that he could receive a consecutive sentence. Attached hereto and incorporated by reference 

DEFENDANT'S RENEWED MOTION TO WITHDRAW GUILTY PLEA 1 
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herein is the Reporter's Transcript on Appeal. In support, Defendant offers a memorandum, 

which is now on file with the Court. 

DATED, this ~ day of April 2010. 

CERTIFICATE OF MAILING 
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DEFENDANT'S RENEWED MOTION TO WITHDRAW GUILTY PLEA 2 



INTHESUPREMECOURTOFTHESTATEOFIDAHO

STATEOFIDAHO

PlaintiffRespondent DocketNo 36 fA09
vs

KERRYSTEPHENTHOMAS

DefendantAppellant

REPORTERSTRANSCRIPTONAPPEAL

AppealedfromtheDistrictCourtofthe
FourthJudicialDistrictoftheStateofIdaho inand

fortheCountyofAda theHonorableMichaelEWetherell

DistrictJudge

LAWRENCEGWASDEN IDAHOATTORNEYGENERAL
PostOfficeBox83720

Boise Idaho 837200010

AttorneyforPlaintiffRespondent

STATEAPPELLATEPUBLICDEFENDER
3647LakeHarborLane
Boise Idaho 83703

AttorneyforDefendantAppellant

COPY

NICOLELOMSBERG OFFICIALCOURTREPORTER

000012

'. 

IN THE SUPREME COURT OF THE STATE OF IDAHO 

cSJ· 
STATE OF IDAHO, 

Docket N~~~09 Plaintiff-Respondent, 
./ 

vs. 

KERRY STEPHEN THOMAS, 

Defendant-Appellant. 

REPORTER'S TRANSCRIPT ON APPEAL 

Appealed from the District Court of the 

Fourth Judicial District of the State of Idaho, in and 

for the County of Ada, the Honorable Michael E. Wetherell, 

District Judge. 

LAWRENCE G. WASDEN, IDAHO ATTORNEY GENERAL 
Post Office Box 83720 

Boise, Idaho 83720-0010 
Attorney for Plaintiff-Respondent 

STATE APPELLATE PUBLIC DEFENDER 
3647 Lake Harbor Lane 
Boise, Idaho 83703 

Attorney for Defendant-Appellant 
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IN THE SUPREME COURT OF THE STATE OF IDAHO 

STATE OF IDAHO, 

Plaintiff-Respondent, Dooket No. 36947-2009 

vs. " 

KERRY STEPHEN THOMAS, 

Defendant-Appellant. 

Received from Nicole Omsberg, Official Court 

Reporter of the above-entitled action, and lodged with me 

this'll- day of December 2009, the original and three (3) 

copies of the Reporter's Transcript on Appeal. 

J. DAVID NAVARRO 
Clerk of the District Court 

Deputy Clerk 

NICOLE L. OMSBERG - OFFICIAL COURT REPORTER 
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APPEARANCES
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

STATE OF IDAHO, 

Plaintiff, 

vs. 
. 

KERRY STEPHEN THOMAS, 

Defendant. 

Case No. CRFE-2009-004448 

Entry of Plea Hearing 
6/24/09 

BEFORE 

THE HONORABLE MICHAEL E. WETHERELL, 

DISTRICT JUDGE 

BE IT REMEMBERED that the above-entitled matter 

came on regularly for hearing before the court in the Ada 

County Courthouse, in Boise, Idaho, on June 24, 2009. 

For the State: 

For the Defendant: 

A P PEA RAN C E S 

GREG H. BOWER, ADA COUNTY 
PROSECUTING ATTORNEY 
By: Jean Fisher 
Prosecuting Attorney 
200 West Front Street, Suite 366 
Boise, Idaho 83702 

ADA COUNTY PUBLIC DEFENDER 
By: Anthony Geddes 
200 West Front Street, Suite 1107 
Boise, Idaho 83702 

NICOLE L. OMSBERG - OFFICIAL COURT REPORTER 
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State vs. Thomas Case No. CRFE·2009-004448 Entry of Plea - 6/24/09
 

:
 

1 BOISE, IDAHO 
2 Wednesday, June 24, 2009, 9:57 a.m. 
3 
4 THE COURT: The Court will take up the 
5 matter of State versus Kerry Thomas, Case 
6 No. CRFE-2009-0004448. The Court notes that the 
7 defendant is present in the courtroom with 
8 counsel, Mr. Geddes. Ms. Fisher is representing 
9 the State and is present in the courtroom. 

10 Counsel, what is the status of the 
11 case? 
12 MR. GEDDES: Thank you, Judge. I would 
13 like to express my appreciation for the 
14 accolIll110dation you ha\le given us this morning. 
15 Obviously, this decision carries a great deal of 
16 import for my client. 
17 I have spent some time with him at 
18 the prison. I've spent some time with him on the 
19 phone and here in court talking about it. But we 
20 needed some more time, arid I appreciate your 
21 willingness to give us that. 
22 The status of the case, Judge, is 
23 that my client is going to enter a guilty plea to 
24 two counts of attempt to transmit the mv virus. 
25 In exchange, the State is agreeing to dismiss the 

1
 
I MR. GEDDES: Yeah. To block off the
 
2 aftemoon, I think., would be sufficient. And then
 
3 there would be some latitude to go a little longer
 
4 if we had to, Judge. So that would be fine.
 
5 THE COURT: Ms. Fisher?
 
6 MS. FISHER: That's fine with the State.
 
7 As far as the plea negotiations in this case, the
 
S State expressly reserves the right to argue the
 
9 facts arid circumstances of all of the dismissed
 

[0 charges. 
II .MR. GEDDES: That is, of course, their 
12 right. 
13 THE COURT: September lIth at 1:30 -- or I 
14 guess we could make it I :00. September II th at 
15 1:00.
 
16 MR. GEDDES: That's fine, Judge.
 
17 MS. FISHER: Thank you.
 
18 As to the evaluation, Your Honor,
 
19 the State arid counsel have agreed that that will
 
20 be a SANE evaluation or maybe perhaps just with
 
21 Dr. Johnston.
 
22 MR. GEDDES: . Dr. Johnston is fine, Judge.
 
23 THE COURT: The clerk reminds me -- and it
 
24 is always good to have the clerk remind me -- we
 
25 might have an issue with regard to transport,
 

3 
NICOLE OMSBERG, CSR, RPR (208) 287-7585 

1 remaining five counts and the sex offender 
2 enhancement. 
3 TI1ere is no agreement as to 
4 sentencing. We will go forward with open 
5 sentencing. My client will waive his Estrada 
6 rights and agree to participate in the 
7 pre-sentence investigation process and obtain a 
8 psychological evaluation, psychosexual evaluation. 
9 1will tell the Court for the record 

10 that I would request a setting probably -- this 
11 sentencing is going to take a lot of time, Judge. 
12 So we are obviously going to put a lot of effort 
13 into this and have numerous witnesses. 
14 So 1would ask for a setting 
15 sometime in the first or second week of September, 
16 with enough time on your calendar to set aside a 
17 block of time for sentencing. 
18 Thank you, Judge. 
19 TIlE COURT: Is three hours sufficient 
20 time, do you believe? 
21 MR. GEDDES: Maybe. Quite frankly, I 
22 would request the opportunity for more in case it 
23 is needed; it may very well be. 
24 THE COURT: With an afternoon, that would 
25 give the defense four hours. 

2 
I because I o'clock wouldn't be the usual hour, but 
2 we will celtainly give it our best shot. 
3 MR. GEDDES: Thank you, Judge. 
4 THE COURT: Both counsel should be aware 
5 of the fact that sometimes glitches do occur with 
6 regard to transport when you set something up a 
7 little earlier tharl they anticipate. 
8 Now, with regard to the Information. 
9 Part II would be dismissed, which of the alleged 

10 w1derlying acts -
11 MR. GEDDES: II and VII. 
12 TIIE COURT: -- is the defendant going to 
13 be pleading to? The VII? 
14 MR. GEDDES: II and VII. 
15 THE COURT: COlmsel, do you believe that 
16 you have had adequate time to fully discuss this 
17 ca =and allofits ramifications with your 
18 client? 
J9 MR. GEDDES: Yes, Your Honor, I believe 
20 so. 
21 TIIE COURT: Have you discussed fuIly with 
22 him his rights, defenses, and the possible 
23 consequences·to im of the guilty plea? 
24 .MR GEDDES: Yes, I have. 
25 THE COURT: Have you been able to do all 

4 
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I BOISE, IDAHO 1 remaining five counts and the sex offender 
2 Wednesday, June 24, 2009, 9:57 a.m. 2 enhancement. 
3 3 TI1ere is no agreement as to 
4 THE COURT: The Court will take up the 4 sentencing. We will go forward with open 
5 matter of State versus Kerry Thomas, Case 5 sentencing. My client will waive his Estrada 
6 No. CRFE-2009-0004448. The Court notes that the 6 rights and agree to participate in the 
7 defendant is present in the courtroom with 7 pre-sentence investigation process and obtain a 
8 counsel, Mr. Geddes. Ms. Fisher is representing 8 psychological evaluation, psychosexual evaluation. 
9 the State and is present in the courtroom. 9 I will tell the Court for the record 

10 Counsel, what is the status of the 10 that r would request a setting probably -- this 
II case? II sentencing is going to take a lot of time, Judge. 
12 MR. GEDDES: Thank you, Judge. I would 12 So we are obviously going to put a lot of effort 
13 like to express my appreciation for the 13 into this and have numerous witnesses. 

i 
14 accommodation you ha\le given us this morning. 14 So I would ask for a setting 
15 Obviously, this decision carries a great deal of 15 sometime in the first or second week of September, 
16 import for my client. 16 with enough time on your calendar to set aside a 
17 I have spent some time with him at 17 block of time for sentencing. 
18 the prison. I've spent some time with him on the 18 Thank you, Judge. 
19 phone and here in court talking about it. But we 19 TIffi COURT: Is three hours sufficient 
20 needed some more time, and I appreciate your 20 time, do you believe? 
2l willingness to give llS that. 21 MR. GEDDES: Maybe. Quite frankly, I 
22 The status of the case, Judge, is 22 would request the opportunity for more in case it 
23 that my client is going to enter a guilty plea to 23 is needed; it may very well be. 
24 two counts of attempt to transmit the mv virus. 24 THE COURT: With an afternoon, that would 
25 In exchange, the State is agreeing to dismiss the 25 give the defense four hours. 

1 2 
1 MR. GEDDES: Yeah. To block off the I because 1 o'clock wouldn't be the usual hour, but 
2 aftemoon, I think., would be sufficient. And then 2 we will celtainly give it our best shot. 
3 there would be some latitude to go a little longer 3 MR. GEDDES: Thank you, Judge. 
4 if we had to, Judge. So that would be fine. 4 THE COURT: Both counsel should be aware 
5 THE COURT: Ms. Fisher? 5 of the fact that sometimes glitches do occur with 
6 MS. FISHER: That's fine with the State. 6 regard to transport when you set something up a 
7 As far as the plea negotiations in this case, the 7 little earlier than they anticipate. 
S State expressly reserves the right to argue the 8 Now, with regard to the Information 
9 facts and circumstances of all of the dismissed 9 Part II would be dismissed, which of the alleged 

10 charges. 10 w1derlying acts --
II .MR. GEDDES: That is, of course, their II MR. GEDDES: II and VII. 
12 right. 12 TIIE COURT: -- is the defendant going to 
13 THE COURT: September 11 th at 1 :30 -- or I 13 be pleading to? The VII? 
14 guess we could make it 1 :00. September 11 th at 14 MR. GEDDES : II and VII. 
15 1 :00. 15 THE COURT: Cmmsel, do you believe that 
16 MR. GEDDES : That's fine , Judge. 16 you have had adequate time to fully discuss this 
17 MS. FISHER: Thank you. 17 case~d aUnf its ramifications with your 
18 As to the evaluation, Your Honor, 18 cl ient? 
19 the State and counsel have agreed that that will 19 MR. GEDDES: Yes, Your Honor, I believe 
20 be a SANE evaluation or maybe perhaps just with 20 so. 
21 Dr. J ol"mston. 21 TIIE COURT: Have you discussed fully with 
22 tv1R. GEDDES: . Dr. Johnston is fine, Judge. 22 him his rights, defenses, and the possible 
23 THE COURT: The clerk reminds me -- and it 23 consequences·t o im of the guil ty plea? 
24 is always good to have the clerk remind me -~ we 24 GEDDES: Yes, I have. 
25 might have an issue with regard to transport, 25 THE COURT: Have you been able to do all 

3 4 
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1 you feel should be done by way of discovery in
 
2 this case?
 
:; MR. GEDDES: Yes, Your Honor.
 
4 THE COURT: Do you then consent to the
 
5 entry of the pleas of guilty to Count II and
 
6 Count VII of the Indictment, which are charges of
 
7 transfer of bodily fluid which may contain the HIV
 
8 virus, each of which can receive a sentence of up
 
9 to 15 years in prison and a fine of up to $5,000,
 

10 or both? .
 
11 MR. GEDDES: I believe it is the correct
 
12 course of action, Judge.
 
13 TIrE COURT: Mr. 11l0mas, yotlT attorney has
 

: 14 just made various representations to the Court
 
15 regarding your conversations concerning your
 
16 guilty pleas in this matter. Do you agree with
 

I
I 17 those representations? 
I 

, 

, 

18 THE DEFENDANT: Yes. 
19 THE COURT: Do you understand no one is 
20 ever required to plead guilty; you always have the 
21 right to go to trial and require the State to 
22 prove its case? 
23 THE DEFENDANT: I w1derstand that. 
24 THE COURT: Then I am going to be 
25 questioning you at this time. The purpose is 110t 

5
 
I EXAMINATION
 
2 BY THE COURT:
 
1 Q. Mr. Thomas, it is my understanding 
4 that you are going to be pleading guilty this 
5 moming to two counts of intentionally 
6 transfelTing the HlV vinls and that you understand 
7 that each of those could expose you to a sentence 
8 of up to 15 years in prison and a fine up to 
9 $5,000, or both; and that because sentences can be 

10 imposed consecutively in Idaho, you are at risk 

.J 

11. for imprisonment for up to 30 years, fines of up 
12 to $10,000, or both, and restitution should that 
J 3 be appropriate to any victim in this case. Is 
14 that correct? 
15 A. That is correct. 
16 Q. If at anytime during this process 
17 you do not understand any questions that I ask or 
18 any words tbat I use, don't hesitate to stop me 
19 and tell me. I will be happy to rephrase or to 
20 explain. 
21 Do you understand that you have that 
22 right? 
23 A. I do. 
24 Q. Do you understand that if, for any 
25 reason, you are reluctant to do that, you simply 

7 

l to embalTass you; it is to make sure you
 
2 understand the nature of the offense and the
 
3 potential consequences of the guilty plea.
 
4 I want to make sure your plea is
 
5 volunt8rily, and I want to make sure you actually
 
6 cOl111lUtted the crime to which yOli are pleading
 
7 guilty. I do not want you to plead guilty to a
 
8 crime you did not commit.
 
9 If you plead guilty and your plea is
 

10 not accepted, then anything you say in the course 
II of the questioning to take the plea could, and 
12 likely would, be used against you in a jury trial. 
13 Do you understand that? 
14 THE DEFENDANT: I do. 
15 THE COURT: Then the COUlt will note that 
16 we are taking this plea at 10 o'clock in the 
17 morning. It was originally set for 9 o'clock in 
18 the morning, and the cowt granted additional time 
19 to the parties so that the matter could be more 
20 fully discussed by defense counsel with his 
21 client. 
22 (Defendant sworn.) 
23 
24 
25 

6
 
I have to ask Mr. Geddes? I can assure you, he has
 
2 been doing this quite a while; he will have no
 
3 problem asking a question for you. Do you
 
4 w1derstand that you can do it that way, too?
 
5 A. I do.
 
6 Q. Can you give me your full name for
 
7 the record?
 
8 A. It is Keny Stephen Thomas.
 
9 Q. And you are over the age of 18; is
 

10 that cOlTeet? 
11 A. That is correct. 
12 Q. You reside currently in the state of 
13 Idaho? 
14 A. That is COlTect. 
15 Q. Are you currently manied? 
16 A. I am currently manied. 
17 Q. How far did you go in school? 
18 A. Fifteen years of college. 
19 Q. Do you understand the nature of the 
20 charge against you and the possible penalties 
21 which can be imposed as a result of your guilty 
22 plea? 
23 A. I understand. 
24 Q. Do you understand that there are 
25 other consequences to you of a plea of guilty to 

8 
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1 you feel should be done by way of discovery in 1 to embalTass you; it is to make sure you 
2 this case? 2 understand the nature of the offense and the 
3 MR. GEDDES: Yes, Your Honor. 3 potential consequences of the guilty plea. 
4 THE COURT: Do you then consent to the 4 I want to make sure your plea is 
5 entry of the pleas of guilty to Count II and 5 voluntarily, and I want to make sure you actually 
6 Count YII of the Indictment, which are charges of 6 cornm.jtted the crime to which you are pleading 
7 transfer of bodily fluid which may contain the HIY 7 guilty. 1 do not want you to plead guilty to a 
8 virus, each of which can receive a sentence of up 8 crime you did not corrunit. 
9 to 15 years in prison and a fine of up to $5,000, 9 If you plead guilty and your plea is 

10 or both? . 
10 not accepted, then anything you say in the course 

11 MR. GEDDES: I believe it is the correct 11 of the questiorung to take the plea could, and 
12 course of action, Judge. 12 likely would, be used against you in a jwy trial. 
13 TIrE COURT: Mr. Thomas, yotlT attorney has 13 Do you understand that? 

: 14 just made various representations to the Court 14 THE DEFENDANT: I do. 
15 regardi ng your conversations concerning your 15 THE COURT: Then the COUlt will note that 
16 guilty pleas in this maner. Do you agree with 16 we are taking this plea at 10 o'clock in the 

I 17 those representations? 17 morning. It was originally set for 9 o'clock in , 
I 

18 THE DEFENDANT: Yes. 18 the morning, and the cow"! granted additional time 
19 THE COURT: Do you understand no one is 19 to the parties so that the matter could be more 
20 ever required to plead guilty; you always have the 20 fully discussed by defense counsel with his 
21 right to go to trial and require the State to 21 client. 
22 prove its case? 22 (Defendant sworn.) 
23 THE DEFENDANT: I understand that. 23 
24 THE COURT: Then I am going to be 24 
25 questioning you at this time . The purpose is not 25 

: 

5 6 
I EXAMINATION 1 have to ask Mr. Geddes? I can assure you, he has 
2 BY THE COURT: 2 been doing this quite a while; he will have no 
1 Q. Mr. Thomas, it is my understanding 3 problem asking a question for you. Do you .J 

4 that you are going to be pleading guilty this 4 w1derstand that you can do it that way, too? 
5 morning to two counts of intentionally 5 A. I do. 
6 transfeITing the my virus and that you understand 6 Q. Can you give me your full name for 
7 that each of those could expose you to a sentence 7 the record? 
8 of up to 15 years in prison and a fine up to 8 A. It is Keny Stephen Thomas. 
9 $5,000, or both; and that because sentences can be 9 Q. And you are over the age of 18; is 

10 imposed consecutively in Idaho, you are at risk 10 that correct? 
11 . for imprisonment for up to 30 years, fines of up 11 A. That is correct. 
12 to $10,000, or both, and restitution should that 12 Q. You reside currently in the state of 
J 3 be appropriate to any victim in this case. Is 13 Idaho? 
14 that correct? 14 A. That is COlTect. 
15 A. That is correct. 15 Q. Are you currently married? 
16 Q. If at anytime during this process 16 A. I anl currently married. 
17 you do not understand any questions that 1 ask or J7 Q. How far did you go in school? 
18 any words that I use, don't hesitate to stop me 18 A. Fifteen years of college. 
19 and tell me. 1 will be happy to rephrase or to 19 Q. Do you W1derstand the nature of the 
20 explain. 20 charge against you and the possible penalties 
21 Do you understand that you have that 21 which can be imposed as a result of your guilty 
22 right? 22 plea? 
23 A. I do. 23 A. I understand. 
24 Q. Do you understand that if, for any 24 Q. Do you understand that there are 
25 reason, you are reluctant to do that, you simply 25 other consequences to you of a plea of guilty to 

7 8 
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1 felony charges? 
2 A. I do w1derstand there are other 
3 consequences, yes. 
4 Q. Do you understand that if you are 
5 not a citizen of the United States, your plea of 
6 guilty to a felony or even a misdemeanor can 
7 result in deportation, the inability to obtain 
8 legal status, or denial of an application for 
9 United States citizenship? 

10 A. I do understand. 
11 Q. Do you lmd,erstand that if you are a 
12 United States citizen, you will lose your right to 
13 possess fireanns, serve on a jury, hold public 
14 office, and vote? 

, 15 A. I do. 

; 

: 
; 

, 

, 

16 Q. Do you lmderstand that, under Idaho 
17 law, if you successfully serve your sentence, your 
18 rights to vote. hold public office, and serve on a 
19 jmy are automatically restored to you, but your 
20 right to possess fireanns 'would not be? 
21 A. I understand that. 
22 Q. Do you understand that felonies on 
23 your record can lead to persistent violator 
24 charges and increased penalties in the future 
25 should you plead guilty or be fow1d guilty of 

9 
I the sentencing recommendations which have been 
2 discussed in open court in your presence today? 
3 A. No. 
4 Q. Do you w1derstand that I'm not bow1d 
5 by any promise or recOlmnendation from either party 
6 as to punishment, and that I may accept, reject, 
7 or modify any sentencing recommendations? 
8 A. I lUlderstand that. 
9 Q. Are you pleading guilty just to get 

10 it over with, even thougl) you believe you are 
J J innocent? 
12 A. No. 
13 Q. Do you understand that before I will 
14 dispose of your case, I will order a pre-sentence 
15 investigation be prepared, and I will study that 
16 report before sentencing? 
17 A. I understand that. 
18 Q. Do you also w1derstand that in this 
19 case, I would order a psychological and 
20 psychosexual evaluation be perfonned, and I would 
21 study that before sentencing, as well? 
22 A. I understand that. 
23 Q. Do you w1derstand that your 
24 pre-sentence investigation would reveal any prior 
25 criminal record, and I would take that into 

11 
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1 committing another felony?
 
2 A. I understand that.
 
3 Q. Do you understand that you can be
 
4 held responsible for court costs and other
 
5 statutory assessments, including public defender
 
6 reimbursement and restitution to any victim or
 
7 victims, if that is appropriate?
 
8 A. I understand.
 
9 THE COURT: Counsel, does this agreement
 

10 involve any waiver of the defendant's light to 
11 appeal? 
12 Jv1R. GEDDES: It does not, Your Honor. 
13 Q. (BY THE COURT) Has anyone promised 
14 you that I would be easy on you if you pled guilty 
15 to the offense? 
16 A. No. 
17 Q. Do you understand that the only 
18 person who can promise you what sentence you will 
19 actually receive is the judge? 
20 A. I understand. 
21 Q. Has anyone threatened you or anyone 
22 close to you to get you to plead guilty? 
23 A. No. 
24 Q. Has anyone offered you any rewards 
25 of any kind to make you plead guilty other than 

10
 
I consideration in sentencing?
 
2 A. I do understand that.
 
3 Q. Do you understand if you receive a
 
4 sentence -- let's take, as an example, a sentence
 
5 of five years with two years fixed and three years
 
6 indetenninate, that there is no requirement that
 
7 you be released in two years; the authorities can
 
8 keep you the entire five-year period?
 
9 A. I do understand that.
 

10 Q. Have you made any confessions or
 
II admissions to the police in this case?
 
12 A. Not that I'm aware of.
 
13 Q. Are you presently on probation or
 
14 parole?
 
15 A. As ofJast Friday, I am no longer.
 
16 My parole is revoked.
 
17 Q. AU right. Are you presently
 
18 addicted to the use of alcohol or drugs?
 
19 A. I aB1 not.
 
20 Q. Are you lmder the influence of any
 
21 alcohol or drugs here at this time?
 
22 A. I am not.
 
23 Q. Do you take any medication for any
 
24 physical or mental health problem?
 
25 A. I do not.
 

12 
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1 felony charges? I committing another felony? 
2 A. I do w1derstand there are other 2 A. I understand that. 
3 consequences, yes. 3 Q. Do you understand that you can be 
4 Q. Do you understand that if you are 4 held responsible for court costs and other 
5 not a citizen of the United States, your plea of 5 statutory assessments, including public defender 
6 guilty to a felony or even a misdemeanor can 6 reimbursement and restitution to any victim or 
7 result in deportation, the inability to obtain 7 victims, if that is appropriate? 
8 legal status, or denial of an application for 8 A. I understand. 
9 United States citizenship? 9 THE COURT: Counsel, does this agreement 

10 A. I do W1derstand. 10 involve any waiver of the defendant's light to 
11 Q. Do you lmclerstand that if you are a 11 appeal? 
12 United States citizen, you will lose your right to 12 Tv1R. GEDDES: It does not, Your Honor. 
13 possess firearms, serve on a jury, hold public 13 Q. (BY THE COURT) Has anyone promised 
14 office, and vote? 14 you that I would be easy on you if you pled guilty 

, 15 A. I do . 15 to the offense? 
16 Q. Do you lmderstand that, under Idaho 16 A. No. 
17 law, if you successfully serve your sentence, your 17 Q. Do you understand that the only 
18 rights to vote, hold public office, and serve on a 18 person who can promise you what sentence you will 
19 jmy are automatically restored to you, but your 19 actually receive is the judge? 
20 right to possess fireanns 'would not be? 20 A. I understand. 
21 A. I tmderstand that. 21 Q. Has anyone threatened you or anyone 
22 Q. Do you understand that felonies on 22 close to you to get you to plead guilty? 
23 your record can lead to persistent violator 23 A. No. 
24 charges and increased penalties in the future 24 Q. Has anyone offered you any rewards 
25 should you plead guilty or be fow1d guilty of 25 of any kind to make you plead guilty other than 

9 10 
I the sentencing recommendations which have been I consideration in sentencing? 
2 discussed in open court in your presence today? 2 A. I do understand that. 

; 3 A. No. 3 Q. Do you understand if you receive a 
4 Q. Do you w1derstand that I'm not bow1d 4 sentence -- let's talce, as an example, a sentence 

: 5 by any promise or recOImnendation from either party 5 of five years with two years fixed and three years 
6 as to punishment, and that I may accept, reject, 6 indeterminate, that there is no requirement that 
7 or modify any sentencing recommendations? 7 you be released in two years ; the authorities can 

, 8 A. I lUlderstand that. 8 keep you the entire five-year period? 
9 Q. Are you pleading guilty just to get 9 A. I do understand that. 

10 it over with, even thOUg\) you believe you are 10 Q. Have you made any confessions or 
, J J innocent? II admissions to the police in this case? 

12 A. No. 12 A. Not that I'm aware of. 
13 Q. Do you W1derstal1d that before I will 13 Q. Are you presently on probation or 
14 dispose of your case, I will order a pre-sentence 14 parole? 
15 investigation be prepared, and I will study that 15 A. As ofJast Friday, I am no longer. 
16 report before sentencing? 16 My parole is revoked. 
17 A. I w1derstand that. 17 Q. AU right. Are you presently 
18 Q. Do you also w1derstand that in this 18 addicted to the use of alcohol or drugs? 
19 case, I would order a psychological and 19 A. I am not. 
20 psychosexual evaluation be performed, and I would 20 Q. Are you tmder the influence of any 
21 study that before sentencing, as well? 21 alcohol or drugs here at this time? 
22 A. I w1derstand that. 22 A. I am not. 
23 Q. Do you w1derstand iliat your 23 Q. Do you take any medication for any 
24 pre-sentence investigation would reveal any prior 24 physical or mental health problem? 
25 criminal record, and I would take that into 25 A. I do not. 

11 12 
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" 

, 
; 

, 

, 

, 

, 

1 Q. You do have the HIV virus. Are you 
2 taking medications for that? 
3 A. I currently am. 
4 Q. All right. Does anything about that 
5 l.mderlying condition or'the medications which you 
6 take for it affect your ability to understand the 
7 proceedings here today? 
8 A. Not that I'm aware of. 
9 Q. Do you have any psychological or 

10 mental problems that might have a bearing on your 
11 case? 
12 A. Not that I'm aware of. 
13 Q. Are you currently seeing or 
14 consulting a doctor or a healthcare professional 
15 for any other health problems? 
16 A. No. 
17 Q. Can you tell me when you decided to 
18 plead guilty in this matter? 
19 A. It was a process. I think 
20 primarily, though, my final decision was last 
21 night. So that would have been the -
22 Q. And why did you decide to plead 
23 guilty to these two charges? 
24 A. Specifically for the two charges, I 
25 think that's what I believe that I'm guilty of. 

13 
1 Q. Sometimes I have individuals tell me 
2 that their attorney bas somehow forced them to 
3 plead guilty to a charge. Do you believe that 
4 your attomey has in any way forced you to plead 
5 guilty to these offenses? 
6 A. I do not believe that to be true. 
7 Q. Do you fully understand that, by 
8 pleading guilty, you are giving up your 
9 constitutional rights to a trial by jury; you are 

10 giving Lip your presumption of innocence; you're 
11 giving up your right to require the State to prove 
12 your guilt as to each element of each charge, 
13 including factual findings as to the imposition of 
14 sentence, beyond a reasonable doubt; you're giving 
J5 up the right to confront your accusers and 
16 cross-examine them; and you are giving up your 
17 privilege against self-incrimination, which 
18 includes a waiver of any right you may have to 
19 refuse to participate in a pre-sentence 
20 investigation, an alcoh91 or substance abuse 
21 evaluation, a psychological, psychiatric or 
22 psychosocial or psychosexual evaluation, to assist 
23 the COUlt in sentencing or to refuse to take part 
24 in treatment if indicated necessary by any 
25 evaluation? 

IS 
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I Q. Are you pleading guilty freely and
 
2 voluntarily?
 
3 A. I am.
 
4 Q. Do you believe that this plea of
 
5 guilty is in your best interest?
 
6 A. In my best interest?
 
7 Q. Yes.
 
8 A. I do.
 
9 Q. And did you fully discuss the matter
 

10 of pleading guilty with your attorney? 
11 A. I did. 
12 Q. Do you feel that you have had enough 
13 time to discuss these matters with your attorney? 
14 A. I do. 
15 Q. Have you explained to your attorney 
16 everything you know about the charges? 
17 A. I have. 
18 Q. Has your attorney advised you to 
19 your satisfaction ofyour rights, defenses, and 
20 the possible consequences to you of these two 
21 guilty pleas? 
22 A. He has. 
23 Q. Are you satisfied with your 
24 attorney's representation of you in these matters? 
25 A. I am. 

14 
1 A. I do understand.
 
2 Q. Do you understand that, in this case
 
3 and as to these particular charges, that as to
 
4 Count II to which you are pleading guilty, as
 
5 contained in the Indictment, that if this matter
 
6 were to go to trial, that the State would have to
 
7 prove to a jury of twelve members -. and that that
 
8 jury would have to find unanimously, all of them,
 
9 beyond a reasonable doubt -- that you, during
 

10 November of 2008, in the county of Ada, in the 
II state of Idaho, knowing that you been infected 
12 with the mv virus, exposed another person, 
13 initials K.A., to the human immunodeficiency 
14 virus, mv, by transferring or attempting to 
15 transfer any of your bodily fluid, to wit, semen 
16 and/or saliva, by genital-to-genital and/or 
17 oral-to-genital contact without disclosing your 
18 infection of the mv virus to K.A.? 
19 Do you understand that they would 
20 have to prove all ofthat beyond a reasonable 
21 doubt? 
22 A. I do understand that. 
23 Q. And with regard to Count VII, that 
24 they would have to prove in the same way, beyond a 
25 reasonable doubt, and that the jury of twelve 

16 
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1 Q. You do have the HIV virus. Are you 1 Q. Are you pleading guilty freely and 
2 taking medications for that? 2 voluntarily? 
3 A. I currently am. 3 A. I am. 
4 Q. All right. Does anything about that 4 Q. Do you believe that this plea of 
5 l.mderlying condition or ' the medications which you 5 gUilty is in your best interest? 
6 take for it affect your ability to understand the 6 A. In my best interest? 
7 proceedings here today? 7 Q. Yes. 
8 A. Not that I'm aware of. 8 A. I do. 
9 Q. Do you have any psychological or 9 Q. And did you fully discuss the matter 

10 mental problems that might have a bearing on your 10 of pleading guilty with your attorney? 
", 

II case? 11 A. I did. 
12 A. Not that I'm aware of. 12 Q. Do you feel that you have had enough 
13 Q. Are you currently seeing or 13 time to discuss these matters with your attorney? 

, 14 consulting a doctor or a healthcare professional 14 A. I do. 
; 

J 5 for any other health problems? 15 Q. Have you explained to your attorney 
16 A. No. 16 everything you know about the charges? , 
17 Q. Can you tell me when you decided to J7 A. I have. , 
18 plead guilty in this matter? 18 Q. Has your attorney advised you to 
19 A. It was a process. I think 19 your satisfaction of your rights, defenses, and 
20 primarily, though, my final decision was last 20 the possible consequences to you of these two 
21 night. So that would have been the -- 21 guilty pleas? 
22 Q. And why did you decide to plead 22 A. He has. , 

, 23 guilty to these two charges? 23 Q. Are you satisfied with your 
24 A. Specifically for the two charges, I 24 attorney's representation of you in these matters? 
25 think that's what I believe that I'm guilty of. 25 A. I am. 

13 14 
I Q. Sometimes I have individuals tell me I A. I do understand. 
2 that their attorney has somehow forced them to 2 Q. Do you understand that, in this case 
3 plead guilty to a charge. Do you believe that 3 and as to these particular charges, that as to 
4 your attomey has in any way forced you to plead 4 Count II to which you are pleading guilty, as 
5 guilty to these offenses? 5 contained in the Indictment, that if this matter 
6 A. I do not believe that to be true. 6 were to go to trial, that the State would have to 
7 Q. Do you fully understand that, by 7 prove to a jury of twelve members -- and that that 

, 
8 pleading guilty, you are giving up your 8 jury would have to find unanimously, all of them, 
9 constitutional rights to a trial by jury; you are 9 beyond a reasonable doubt -- that you, during 

10 giving Lip your presumption of im10cence; you're 10 November of 2008, in the county of Ada, in the 
11 giving up your right to require the State to prove 11 state of Idaho, knowing that you been infected 
12 your guilt as to each element of each charge, 12 with the HIV virus, exposed another person, 
13 including factual findings as to the imposition of 13 initials K.A., to the human immunodeficiency 
14 sentence, beyond a reasonable doubt; you're giving 14 virus, HIV, by transferring or attempting to 
15 up the right to confront your accusers and 15 transfer any of your bodily fluid, to wit, semen 
16 cross-examine them; and you are giving up your 16 and/or saliva, by genital-to-genital and/or 
17 privilege against self-incrimination, which 17 oral-to-genital contact without disclosing your 
18 includes a waiver of any right you may have to 18 infection of the mv virus to K.A.? 
19 refuse to participate in a pre-sentence 19 Do you understand that they would 
20 investigation, an alcoh91 or substance abuse 20 have to prove all of that beyond a reasonable 
21 evaluation, a psychological, psychiatric or 21 doubt? 
22 psychosocial or psychosexual evaluation, to assist 22 A. I do understand that. 
23 the cowt in sentencing or to refuse to take part 23 Q. And with regard to Count VII, that 
24 in treatment if indicated necessary by any 24 they would have to prove in the same way, beyond a 
25 evaluation? 25 reasonable doubt, and that the jury of twelve 

15 16 
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1 memberswouldhavetofindunanimouslyallof
2 thembeyondareasonabledoubtthatyouonor
3 aboutthe23rddayofDecember2008inthecounty
4 ofAdainthestateofIdahoknowingthatyou
5 hadbeeninfectedwiththeHIVvirusexposed
6 anotherpersonKAtothevirusbytransferring
7 orattemptingtotransferanyofyourbodily
8 fluidtowitsemenandorsalivaby
9 genitaltogenitalandororaltogenitalcontact

10 withoutdisclosingyourinfectionoftheHIVvirus
11 toKA
12 Doyouunderstandthattheywould
13 havetoproveallofthatbeyondareasonable
14 doubt

15 A Ido
16 Q Doyoufullyunderstandthatby
17 pleadingguiltytothesetwocountsthatyouare
18 givingupanypossibledefensesincluding
19 technicaldefensesthatyoumayhavetoeachof
20 thecountsandtheStatenolongerhastoprove
21 eachoftheelementsofthechargesofeachcount
22 beyondareasonabledoubtbecauseyouare
23 admittingtoallofthem
24 A Ido

25 Q Doyouunderstandthatwhenyou
17

1 wasnointentonhisparttomakeherillorto
2 transmitthevirusthatwasnothisintention
3 Butheisinfactguiltyof
4 knowinghehadHIVhavingsexwithher
5 consensualsexwithherwithoutadvisingherof
6 hisHIVstatusSohejustwantstoclarifythat
7 issue
8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1

2

3

4

5

6

7

8

9
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11
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13

14

15

16

17

18

19

20

21

22

23

24

25

pleadguiltytoachargeyouareadmittingthat
thechargeistrueandwhenyouenterapleaof
notguiltyyouaredenyingthecharge

A Ido

Q Arethereanyquestionsthatyou
wouldliketoaskyourattorneyatthistime
beforeweproceedfurther

A Idohaveaquickquestion
Q Goahead

Defendantconferringwithcounsel
MRGEDDESJudgeIwouldliketo

clarify
Wehavetalkedaboutthisatgreat

lengthThestatutedoesnotrequirefrommy
readingtheshowingofintentThestatute
thereispartofitthatsomeonecanbefound
guiltyiftheyareproventohaveintentionally
triedtotransfertheHIVvirus

Buttheresanothersectionfollowed

bytheorwheretheysimplyhavetobe they
havetoknowthattheyareHIVpositiveandthen
theyexposetheirfluidstoanotherpersonwhich
makesthemguilty

Myclientwilladviseyou andwe

havetalkedaboutthisatgreatlength there

18
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8
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22
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SoIwantyoutobeawareofthe
factthatthatwouldbeinallprobabilitythe
instructionsthatwouldbegiventothejury

Knowingthatdoyoustillwishto
goforwardwithyourguiltypleatoday

MRGEDDESCanIhaveamoment

Defendantconferringwithcounsel
MRGEDDESThankyouJudgeWere

ready
Q BYTHECOURTAllright

MrThomasthenIwillaskyouthesamequestion
Areyoustillpreparedafterhavingbeenadvised
ofthatofthe thatyouwishtomoveforward
withyourguiltypleatoday

A Ido

Q DoyouunderstandthatiftheCourt
weretoforanyreasonbefound orifyouwere
tobefoundguiltyatatrialandiftheCourthad
anyofthatwrongthatyouwouldhavetheright
toappealthat

A Idounderstand

Q Anddoyouunderstandthatinterms
ofenteringyourguiltypleatodayyoure
admittingthatallofthesefactsaretruefor
purposesofenteringtheguiltyplea

20

THECOURTThankyouCounsel
MsFisheranythingthatyouwould

liketosaywithregardtotherecordonthat
matter

MSFISHERNo
THECOURTIdontknowwhatthecaselaw

statesMrThomasIwilladviseyouthatI
haventbeenaskedtoresearchthisnatter

Iwilladviseyouthatthereisa
standardjuryinstructionthattheCourtmustgive
thattheremustbeaunionorjointoperationof
actandintentineverycriminalcase

Iwillalsoadviseyouthat
further thereisaninstruction sincethis

wouldbeageneralintentcrime thatwouldbe

giventothejurythatsaysthatintentisnotthe
intenttoviolatethelawbutismerelytoperform
theactcommitted

19
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members would have to find unanimously, all of plead guilty to a charge, you are admitting that 
2 them, beyond a reasonable doubt that you, on or 2 the charge is true; and when you enter a plea of 
3 about the 23rd day of December 2008, in the county 3 not guilty, you are denying the charge? 
4 of Ada, in the state of Idaho, knowing that you 4 A. 1 do. 
5 had been infected with the HIV virus, exposed 5 Q. Are there any questions that you 
6 another person, K.A., to the virus by transferring 6 would like to ask your attorney at this time 
7 or attempting to transfer any of your bodily 7 before we proceed further? 
8 fluid, to wit, semen and/or saliva, by 8 A. I do have a quick question. 
9 genital-to-genital andlof''Oral-to-genital contact 9 Q. Go ahead. 

10 without disclosing your infection of the HIV virus 10 (Defendant conferring with counsel.) 
11 to K.A.? 11 MR. GEDDES: Judge, 1 would like to 
12 Do you understand that they would 12 clarify. 
13 have to prove all of that beyond a reasonable 13 We have talked about this at great 

length. The statute does not require, from my 
reading, the showing of intent. The statute -
there is part of it that someone can be found 
guilty if they are proven to have intentionally 
tried to transfer the HIV virus. 

14 doubt? 14 
15 A. I do. 15 
16 Q. Do you fully understand that, by 16 
17 pleading guilty to these two counts, that you are 17 
18 giving up any possible defenses, including 18 

19 technical defenses that you may have to each of 19 But there's another section followed 
by the "or" where they simply have to be -- they 
have to know that they are mv positive, and then 
they expose their fluids to another person, which 
mal(es them guilty. 

20 the counts, and the State no longer has to prove 20 

21 each of the elements of the charges of each COlmt 21 

22 beyond a reasonable doubt because you are 22 

23 admitting to all of them? 23 

24 A. I~ M My client will advise you -- and we 
25 have talked about this at great length -- there 25 Q. Do you tmderstand that when you 

I'7 
I was no intent on his pa11 to make her ill or to 
2 transmit the virus; that was not his intention. 
3 But he is, in fact, guilty of 
4 knowing he had HlV, having sex with her, 
5 consensual sex with her, without advising her of 
6 his HIV status. So he just wants to clarify that 
7 issue. 
8 THE COURT: Thank you, Cowlsel. 
9 Ms. Fisher, anything that you would 

10 like to say with regard to the record on that 
11 matter? 
12 MS. FISHER: No. 
13 THE COURT: I don't know what the case law 
14 states, Mr. Thomas. I will advise you that I 
15 haven't been asked to research this matter. 
16 I will advi~e you that there is a 
17 standard jury instruction that the Court must give 
18 that there must be a union or joint operation of 
19 act and intent in every criminal case. 
20 I will also advise you that, 
21 further, there is an instruction -- since this 
22 would be a general intent crime -- that would be 
23 given to the jury that says that intent is not the 
24 intent to violate the law but is merely to perform 
25 the act committed. 

19 
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18 
1 So I want you to be aware of the 
2 fact that that would be, in all probability, the 
3 instructions that would be given to the jury. 
4 Knowing that, do you still wish to 
5 go forward with your guilty plea today? 
6 
7 

8 

MR. GEDDES: Can I have a moment? 
(Defendant conferring with counsel.) 

MR. GEDDES: Thank you, Judge. We're 
9 ready. 

10 Q. (BY THE COURT) All right. 
11 Mr. Thomas, then I will ask you the same question: 
12 Are you still prepared, after having been advised 
13 of that, of the -- that you wish to move forward 
14 with your guilty plea today? 
15 A. I do. 
16 Q. Do you understand that if the Court 
17 were to for any reason be found -- or if you were 
18 to be found guilty at a trial and if the Court had 
19 any of that wrong, that you would have the right 
20 to appeal that? 
21 A. I do understand. 
22 Q. And do you understand that, in terms 
23 of entering your guilty plea today, you're 
24 admitting that all of these facts are true for 
25 purposes of entering the guilty plea? 

20 
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1 A AsMrGeddesexplainedtomethat
2 IdounderstandAndthatsallright
3 Q ThenafterallofthequestionsI
4 haveaskeddoyoustillwanttopleadguilty
5 today
6 A Ido
7 Q Canyouthentellineinyourown
8 wordswithregardtoCountIIwhatyoudidtobe
9 guiltyofknowingoroftransferringtheHIVvirus

10 orattemptingtotransfertheHIVvirusin
11 Novemberof2008
12 A IwilldothebestIcanItwas
13 thefirstpartofNovemberIthinkitwaseither
14 thefirstorsecondweekofNovemberIthinkin
15 theIndictmentitreadsKAbutIknewheras
16 Diana

17 Wehadbeendatingfororseeing
18 eachotherforashortamountoftimeShecarne
19 overtomyresidenceandweengagedinsexual
20 contactAndIdidntclearlystatetoheror
21 makeitreallycrystalclearthatIwasHIV
22 positivepriortoushavingsexualcontact
23 Q AndthenwithregardtoCountVII
24 canyoutellmewhatyoudidtobeguiltyof
25 CountVIIwithregardtothedateofDecember23rd

21

THECOURTAllright
2 Q BYTHECOURTThenMrThomasI
3 willaskyouagainWithregardtoCountIIdid
4 youfailtoinformherthatyouhadtheHIVvirus
5 A When onCountIIwhichwasin
6 DecemberitwasnotdiscussedatallSoIdid
7 nottellher1wasHIVpositive
8 Q Wellthatwas CountVIIwas

9 December
10 A OhExcuseme
11 Q WithregardtoCountIIthen
12 Novemberdidyouatanytimetellherthatyou
13 hadtheHIVvirus
14 Defendantconferringwithcounsel
15 THEDEFENDANTIdidnot
16 THECOURTFromthestandpointofthe
17 Statearethoseanswersnowsufficientlyclear
18 MSFISHERYesYourHonorThankyou
19 THECOURTVerywellWelltheCourt
20 willfindthatthedefendantdoesunderstandthe
21 natureofeachofthetwooffensesthathedoes
22 understandtheconsequencesofhispleaofguilty
23 astoeachofthetwochargedoffensestowhichhe
24 haspledguiltytodaythatthereisafactual
25 basisfortheguiltypleaastoeachcount as

23

IICOLEOMSBERGCSRRPR2082877585

09004448 EntryofPlea62409
1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

of2008
A RightSimilarsituationThis

timewasatherresidencealsoinBoiseAnd
againIdidntprotectherandIdidntdothe
thingsthatIneededtodotomakesurethatA
sheunderstoodmystatus

Q AndyouunderstoodyouhadHIV
A Excuseme

Q YouunderstoodthatyouhadHIV
A Yes

Q OkayAndyoudidnotadviseher
thatyouhadHIV

A Ididntmakeitperfectlyclearto
hercorrect

THECOURTAllrightMsFisher
MSFISHERNoYourHonorFromthe

Statespointofviewthatisnotanadequate
allocation

Thedefendant theStateinthis

casehastobeabletoprovethatthedefendant
didnottellherandshedidnotknowAndthis
equivocalIdidntmakeitcrystalclearI
didntmakeitclearfromtheStatespointof
viewitisanappealissueanditsnot its

notacceptable
22

1 toCountIIandtoCountVIItowhichheis

2pleadingguiltythatthedefendantbelievesasto
3 eachofthetwoguiltypleasthattheyareinhis
4bestinterestandthateachofthetwoguilty
5 pleashavebeenfreelyvoluntarilyand
6intelligentlymadebythedefendant
7 TheCourtwillacceptthetwoguilty
8 pleasIwilldirectthattheybeentered
9 Iwillcontinuethecaseforthe

10 presentenceinvestigationwhichIwillorderin
11 thiscaseIwillalsoorderpursuanttothe
12 agreementofthepartiesthatapsychosexual
13 evaluationbeperformedandthatpursuanttothe
14psychosexual ortotheagreementofthe
15partiesthatthatevaluationwillbeperformedby
16DrJohnston
17 AndIwillsetthismatterfor
18 sentencingSeptember11that1oclock
19 AndistheStategoingtoprovideme
20withtheorder
21 MSFISHERYesYourHonor
22 THECOURTVerywellthenTheCourt
23 doeshaveunderadvisementatthistimethe
24 StatesmotionwithregardtouseofIdahoRuleof
25Evidence404bevidenceand609evidence

24
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1 A. As Mr. Geddes explained to me, that 1 of2008? 
2 I do understand. And that's all right. 2 A. Right. Similar situation. This 
3 Q. Then, after all of the questions I 3 time was at her residence also in Boise. And, 
4 have asked, do you still want to plead guilty 4 again, I didn't protect her, and I didn't do the 
5 today? 5 things that I needed to do to make sure that, A, 
6 A. I do. 6 she understood my status. 
7 Q. Can you then tell me in your own 7 Q. And you understood you had HIV? 
8 words, with regard to Count II, what you did to be 8 A. Excuse me? 
9 guilty of knowing or of transferring the mv virus 9 Q. You tUlderstood that you had mV? 

10 or attempting to transfer the mv virus in loA. Yes. 
11 November of2008? 11 Q. Okay. And you did not advise her 
12 A. I will do the best I can. It was 12 that you had mV? 
13 the first part of November. I think it was either 13 A. I didn't make it perfectly clear to 
14 the first or second week of November. I think in 14 her, correct. 
15 the Indictment, it reads K.A., but I knew her as 15 THE COURT: All right. Ms. Fisher? 
16 Diana. 16 MS. FISHER: No, Your Honor. From the 
17 We had been dating for or seeing 17 State's point of view, that is not an adequate 
18 each other for a short amotmt of time. She came 18 allocation. 
19 over to my residence, and we engaged in sexual 19 The defendant -- the State in this 

case has to be able to prove that the defendant 
did not tell her, and she did not know. And this 
equivocal, til didn't make it crystal clear," "I 
didn't make it clear," from the State's point of 
view, it is an appeal issue, and it's not -- it's 

20 contact. And I didn't clearly state to her or 20 
21 make it really crystal clear that I was HIV 21 

22 positive prior to us having sexual contact. 22 
23 Q. And then with regard to Count VII, 23 
24 can you tell me what you did to be guilty of 24 
25 Count VII with regard to the date of December 23rd 25 not acceptable. 

21 22 
THE COURT: All right. to Count II and to Count VII to which he is 

2 Q. (BY THE <;;OURT) Then, Mr. Thomas, I 2 pleading guilty; that the defendant believes as to 
3 will ask you again: With regard to Count II, did 3 each of the two guilty pleas that they are in his 
4 you fail to inform her that you had the mv virus? 4 best interest; and that each of the two guilty 
5 A. When -- on Count II, which was in 5 pleas have been freely, voluntarily, and 
6 December, it was not discussed at all. So I did 6 intelligently made by the defendant. 
7 not tell her I was mv positive. 7 The Court will accept the two guilty 
8 Q. Well, that was -- Count VII was 8 pleas. I will direct that they be entered. 
9 December. 9 I will continue the case for the 
loA. Oh. Excuse me. 
11 Q. Witll regard to Count II, then, 
12 November, did you at any time tell her that you 
13 had the mv virus? 
14 (Defendant conferring with counsel.) 
15 THE DEFENDANT: I did not. 
16 THE COURT: From the standpoint of the 
17 State, are those answers now sufficiently clear? 
18 MS. FISHER: Yes, Your Honor. Thank you. 
19 THE COURT: Very well. Well, the Court 
20 will fmd that the defendant does tmderstand the 
21 nature of each of the two offenses; that he does 
22 understand the consequences of his plea of guilty 
23 as to each of the two charged offenses to which he 
24 has pled guilty today; that there is a factual 
25 basis for the guilty plea as to each count -- as 

23 
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10 pre-sentence investigation, which I will order in 
11 this case. I will also order, pursuant to the 
J 2 agreement of the pa11ies, that a psychosexual 
13 evaluation be performed; and that pursuant to the 
14 psychosexual -- or to the agreement of the 
15 parties, that that evaluation will be performed by 
16 Dr. Johnston. 
17 And I will set this matter for 
18 sentencing September 11 th at 1 o'clock. 
19 And is the State going to provide me 
20 with the order? 
21 MS. FISHER: Yes, Your Honor. 
22 THE COURT: Very well, then. The Court 
23 does have under advisement at this time the 
24 State's motion with regard to use of Idaho Rule of 
25 Evidence 404(b) evidence and 609 evidence. 

24 
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1 Giventhedefendantsguiltyplea
2 theCourtwilltakenofurtheractionwithregard
3 tothatmatterandwillnotbeissuinganopinion
4 onthatmattersinceclearlyithasbeenwaived
5 bythedefendantsplea
6 MRGEDDESThankyouJudgeTheres
7 onlyoneotherthingIwouldliketoadvisethe
8 courtofItoldtheprosecutorIintendtoget
9 a attempttohireDrBeavertodoa

10 neuropsychologicalworkuponMrThomas
11 Thatwillbeessentiallysomething
12 inadditiontothepsychosexualevaluationIm
13 notgoingtohidethatfromthepartiesIwill
14 providethattothepartiesassoonasIreceive
15 it

16 THECOURTThedefendantiscertainly
17 freetoobtainaneuropsychologicalevaluationto
18 assisttheCourtinsentencingandprovideitto
19 theCourt
20 Oncethatisdoneofcoursethe
21 Statehastherighttoretainitsownexpertfor
22 thatpurposeifitchoosestodosoThatwould
23 beuptotheState
24 Butthedefenseclearlyhasthe
25 righttoprovidethatinformationtoassistthe

25

EntryofPlea62409
1 Courtinsentencing
2 Anythingelse
3 MRGEDDESNotfromthedefenseJudge
4 MSFISHERThankyou
5 THECOURTThankyouCounselWewill
6 beinrecess
7 Proceedingsconcluded1027am
8 00000
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Given the defendant's guilty plea, 1 Court in sentencing. 
2 the Court will take no further action with regard 2 Anything else? 
3 to that matter and will not be issuing an opinion 3 MR. GEDDES: Not from the defense, Judge. 
4 on that matter, since, clearly, it has been waived 4 MS. FISHER: Thank you. 
5 by the defendant's plea. 5 THE COURT: Thank you, Counsel. We will 
6 MR. GEDDES: Thank you, Judge. There's 6 be in recess. 
7 only one other thing I would like to advise the 7 (Proceedings concluded 10:27 a.m.) 
8 court of. I told the prosecutor. I intend to get 8 -00000-

9 a -- attempt to hire Dr. Beaver to do a 9 
10 neuropsychological workup on Mr. Thomas. 10 
II That will be essentially something 11 
12 in addition to the psychosexual evaluation. I'm 12 
13 not going to hide that from the parties. I will 13 
14 provide that to the parties as soon as I receive 14 

15 it. 15 
16 THE COURT: The defendant is certainly 
17 free to obtain a neuropsychological evaluation to 
18 assist the Court in sentencing and provide it to 
19 the COUlt. 
20 Once that is done, of course, the 
21 State has the right to retain its own expert for 
22 that purpose, if it chooses to do so. That would 
23 be up to the State. 
24 But the defense clearly has the 
25 right to provide that infOlmation to assist the 

25 

IICOLE OMSBERG, CSR, RPR (208) 287-7585 

16 

17 
18 
19 
20 
21 

22 

23 
24 
25 

26 

Page2S to 26 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

STATEOFIDAHO

ss

CountyofAda

REPORTERSCERTIFICATE

I NICOLEOMSBERG CertifiedShorthandReporter

inandfortheStateofIdaho doherebycertify

That I amthereporterwhotooktheproceedings

hadintheaboveentitledactioninmachineshorthand

andthereafterthesamewas reducedintotypewriting

undermydirectsupervision and

Thatthe foregoingreporterstranscript

containsafull true andaccuraterecordofthe

proceedings requestedbycounsel intheaboveand

foregoingcause whichwasheardatBoise Idaho

INWITNESSWHEREOF Ihavehereuntosetmyhand

this dayofDecember2009

NICOLEOMSBERG

CSR RPRinandfortheState

ofIdaho

000023

4 • 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

REPORTER'S CERTIFICATE 

STATE OF IDAHO 
ss. 

County of Ada 

I, NICOLE OMSBERG, Certified Shorthand Reporter 

in and for the State of Idaho, do hereby certify: 

That I am the reporter who took the proceedings 

had in the above-entitled action in machine shorthand 

and thereafter the same was reduced into typewriting 

under my direct supervision; and 

That the foregoing reporter's transcript 

contains a full, true, and accurate record of the 

proceedings requested by counsel in the above and 

foregoing cause/ which was heard at Boise, Idaho. 

IN WITNESS WHEREOF, I have hereunto set my hand 

this ____ day of December 2009. 

NICOLE OMSBERG 
CSR, RPR in and for the State 
of Idaho. 



ADACOUNTYPUBLICDEFENDER

AttorneysforDefendant
200WestFrontStreetSuite1107
BoiseIdaho83702
Telephone2082877400
Facsimile2082877409

INTHEDISTRICTCOURTOFTHEFOURTHJUDICIALDISTRICTOF

THESTATEOFIDAHOINANDFORTHECOUNTYOFADA

STATEOFIDAHO
CaseNoCRFE20090004448

Plaintiff

vs

KERRYSTEPHENTHOMAS

Defendant

NO
FILED

AM PM

APR072010

JDAVIDNAVARROClerk
BySCARLETTRAMIREZ

DEPUTY

MEMORANDUMINSUPPORTOF
DEFENDANTSRENEWEDMOTION

TOWITHDRAWGUILTYPLEA

COMESNOWKERRYSTEPHENTHOMASbyandthroughcounselANTHONYR
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THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

STATE OF IDAHO, 

Plaintiff, 

vs. 

KERRY STEPHEN THOMAS, 

Defendant. 
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MEMORANDUM IN SUPPORT OF 
DEFENDANT'S RENEWED MOTION 

TO WITHDRAW GUILTY PLEA 

COMES NOW, KERRY STEPHEN THOMAS, by and through counsel ANTHONY R. 

GEDDES, Ada County Public Defender's office, and submits the following memorandum oflaw 

in support of Defendant's Renewed Motion to Withdraw Guilty Plea, which is now on file with 

the Court. 

I. BRIEF SUMMARY OF FACTS AND APPLICABLE LAW 

On June 24, 2009, Mr. Thomas pled guilty to two counts of Transfer of Body Fluid which 

may Contain the HIV Virus, felony violations of Idaho Code § 39-608. Multiple other counts 

were dismissed. On September 16, 2009, this Court imposed a fifteen-year sentence upon Mr. 

MEMORANDUM IN SUPPORT OF DEFENDANT'S 
RENEWED MOTION TO WITHDRAW GUILTY PLEA 1 



Thomaswhichconsistedoften10yearsfixedfollowedbyfive5yearsindeterminateonboth

countsSaidsentenceswereimposedconsecutively toeachotherandconsecutivetothetime

MrThomaswascurrentlyservingMrThomastimelyfiledNoticeofAppealwhichisnow

stayedpendingtheoutcomeofthismotion

Whenacriminaldefendantmovestowithdrawaguiltypleaafterhavingbeensentenced

themotionmaybegrantedtocorrectmanifestinjusticeICR33cStatevLavy121Idaho

842844828P2d8718731992StatevBallard114Idaho799801761P2d11511153

1988Ifthepleawasnottakenincompliancewithconstitutionaldueprocessstandardswhich

requirethataguiltypleabemadevoluntarilyknowinglyandintelligentlyRayvState133

Idaho9699982P2d931934StatevDetweiler115Idaho443446767P2d286289

CtApp1989thenmanifestinjusticewillbeestablishedStatevHuffman137Idaho886

88755P3d879880CtApp2002TheIdahoSupremeCourthasheldthataprimafacie

showingofcompliancewithdueprocessrequirementsismadewhentheminimumrequirements

ofICR11havebeenmetRay133Idahoat99982P2dat934Thatruleprovidesthatwhen

thetrialcourtacceptsaguiltypleatherecordoftheentireproceedingsincludingreasonable

inferencesdrawntherefrommustshowthedefendantwasinformedoftheconsequencesof

thepleaincludingminimumandmaximumpunishmentsandotherdirectconsequenceswhich

mayapplyICR11c2

ItisestablishedinIdaholawthatthepossibility thatasentencewillbemadetorun

consecutivetoapriorsentenceisadirectconsequenceofaguiltypleaofwhichthedefendant

mustbeinformedinordertoensurethatthepleaisvoluntaryknowingandintelligentSee

StatevFlummer99Idaho567585P2d12781978Huffman137Idahoat8878855P3dat

88081
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Thomas, which consisted often (10) years fixed followed by five (5) years indeterminate on both 

counts. Said sentences were imposed consecutively to each other, and consecutive to the time 

Mr. Thomas was currently serving. Mr. Thomas timely filed Notice of Appeal, which is now 

stayed pending the outcome of this motion. 

When a criminal defendant moves to withdraw a guilty plea after having been sentenced, 

the motion may be granted to correct manifest injustice. ICR 33(c); State v. Lavy, 121 Idaho 

842, 844, 828 P.2d, 871, 873 (1992); State v. Ballard, 114 Idaho 799, 801, 761 P.2d 1151, 1153 

(1988). If the plea was not taken in compliance with constitutional due process standards, which 

require that a guilty plea be made voluntarily, knowingly, and intelligently-Ray v. State, 133 

Idaho 96, 99, 982 P.2d 931, 934; State v. Detweiler, 115 Idaho 443, 446, 767 P.2d 286, 289 

Ct.App. 1989)-then manifest injustice will be established. State v. Huffman, 137 Idaho 886, 

887, 55 P.3d 879, 880 (Ct.App. 2002). The Idaho Supreme Court has held that a prima facie 

showing of compliance with due process requirements is made when the minimum requirements 

ofICR 11 have been met. Ray, 133 Idaho at 99, 982 P.2d at 934. That rule provides that when 

the trial court accepts a guilty plea, "the record of the entire proceedings, including reasonable 

inferences drawn therefrom, must show: ... the defendant was informed of the consequences of 

the plea, including minimum and maximum punishments, and other direct consequences which 

may apply." ICR 11(c)(2). 

It is established in Idaho law that the possibility that a sentence will be made to run 

consecutive to a prior sentence is a direct consequence of a guilty plea, of which the defendant 

must be informed in order to ensure that the plea is voluntary, knowing, and intelligent. See 

State v. Flummer, 99 Idaho 567, 585 P.2d 1278 (1978); Huffman, 137 Idaho at 887-88, 55 P.3d at 

880-81. 
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IdahoCriminalRule11wasappliedbytheIdahoSupremeCourtinStatevHeredia144

Idaho95156P3d11932007Therethedefendantpleadedguiltytoinvoluntaryvehicular

manslaughterandpursuanttostatutewasorderedtopaychildsupporttothevictimsminor

childrenThedefendantsubsequentlymovedtowithdrawhispleacontendingthatIwasinvalid

becausehehadnotbeeninformedofthisconsequencebeforepleadingguilty TheIdaho

SupremeCourtconcludedthatthechildsupportorderwasadirectconsequenceofthepleaof

whichHerediashouldhavebeeninformedbeforeenteringapleaIdat98156P3dat1196

TheCourtthenaddressedasaseparateissuetheStatesargumentthatHerediadidnotestablish

manifestinjusticejustifyingwithdrawalofhispleabecausethedefenseattorneyhadargued

againstchildsupportinhissentencingmemorandumandatthesentencinghearingandbecause

whenaskedatthesentencinghearingHerediadidnotindicatethathewasunawarethatchild

supportwasapossibleconsequence Id OurSupremeCourtrejectedtheStatesargument

stating

Therecorddoesnotshowthatthedefendantwasinformedoftheconsequenceof
childsupportItwasnotlistedasaconsequenceofthepleawhenHerediaentered
hisguiltypleaTheonlymentionofchildsupportintherecordisatsentencing
ThisisnotbeforeapleaofguiltyisacceptedasrequiredbyICR11Heredia
maywithdrawhisguiltyplea

Idat99156P3dat1197

InStatevShook144Idaho858861172P3d11331136IdahoApp2007theCourt

ofAppealsnoted

WhileFlummerwasnotexpresslyoverruledtheHerediaopinionspecifically
rejectstheFlummerrulingthatadefendantwaivesanyrighttoreliefforthelack
ofpreguiltypleanoticeifhelearnsatthesentencinghearingofapreviously
unmentionedconsequenceofthepleaanddoesnotobjectatthattimeWecan
onlyconcludethatHerediaeffectivelyoverruledFlummersubsilentioeitheron
themeritsorintheimplicitrecognitionofthesupersedingcriminalrule
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Idaho Criminal Rule 11 was applied by the Idaho Supreme Court in State v. Heredia, 144 

Idaho 95, 156 P .3d 1193 (2007). There, the defendant pleaded guilty to involuntary vehicular 

manslaughter and, pursuant to statute, was ordered to pay child support to the victim's minor 

children. The defendant subsequently moved to withdraw his plea, contending that I was invalid 

because he had not been informed of this consequence before pleading guilty. The Idaho 

Supreme Court concluded that the child support order was a direct consequence of the plea of 

which Heredia should have been informed before entering a plea. Id. at 98, 156 P.3d at 1196. 

The Court then addressed, as a separate issue, the State's argument that Heredia did not establish 

manifest injustice justifYing withdrawal of his plea because the defense attorney had argued 

against child support in his sentencing memorandum and at the sentencing hearing and because, 

when asked at the sentencing hearing, Heredia did not indicate that he was unaware that child 

support was a possible consequence. Id. Our Supreme Court rejected the State's argument, 

stating: 

The record does not show that the defendant was informed of the consequence of 
child support. It was not listed as a consequence of the plea when Heredia entered 
his guilty plea. The only mention of child support in the record is at sentencing. 
This is not "before a plea of guilty is accepted" as required by ICR 11. Heredia 
may withdraw his guilty plea. 

Id. at 99,156 P.3d at 1197. 

In State v. Shook, 144 Idaho 858, 861, 172 P.3d 1133, 1136 (Idaho App. 2007), the Court 

of Appeals noted: 

While Flummer was not expressly overruled, the Heredia opinion specifically 
rejects the Flummer ruling that a defendant waives any right to relief for the lack 
of pre-guilty plea notice if he learns at the sentencing hearing of a previously 
unmentioned consequence of the plea and does not object at that time. We can 
only conclude that Heredia effectively overruled Flummer sub silentio, either on 
the merits or in the implicit recognition of the superseding criminal rule. 
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Thepossibilityofaconsecutivesentenceisadirectconsequenceofwhichadefendant

mustbeinformedbeforeaguiltypleaisacceptedundertheundisturbedportionsofFlummerand

Huffman

II CONCLUSION

MrThomascontendsthathefirstbecameawareofthepossibilityofconsecutive

sentencesathissentencinghearingwhichissupportedbythetranscriptofhisguiltypleaThe

possibilityofaconsecutivesentenceisclearlyadirectconsequenceofwhichadefendantmust

beinformedbeforeaguiltypleaisaccepted

UnderthefactsandcircumstancesoutlinedaboveMrThomashassufferedamanifest

injusticeandshouldbeallowedtowithdrawhisguiltyplea

DATEDthis 2 dayofApril2010 i AV
i

i i A
errsP

AttorneyforDefendant
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The possibility of a consecutive sentence is a direct consequence of which a defendant 

must be informed before a guilty plea is accepted under the undisturbed portions of Flummer and 

Huffman. 

II. CONCLUSION 

Mr. Thomas contends that he first became aware of the possibility of consecutive 

sentences at his sentencing hearing, which is supported by the transcript of his guilty plea. The 

possibility of a consecutive sentence is clearly a direct consequence of which a defendant must 

be informed before a guilty plea is accepted. 

Under the facts and circumstances outlined above, Mr. Thomas has suffered a manifest 

injustice and should be allowed to withdraw his guilty plea. 

DATED, this 1 day of April 2010. 

Attorney for Defendant 
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CERTIFICATE OF MAILING 

I HEREBY CERTIFY, that on this ~ay of April 2010, I mailed a true and correct 

copy of the within instrument to: 

JEAN M. FISHER 
Ada County Prosecutor's Office 

by placing said same in the Interdepartmental Mail. 
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MEMORANDUMANDORDER

DENYINGMOTIONTOWITHDRAW

GUILTYPLEA

CurrentlybeforetheCourtistheDefendantsRenewedMotiontoWithdrawGuiltyPlea

BACKGROUND

Pursuant tonegotiationsinwhichadditionalchargeswheredismissedtheDefendantpled

guiltytotwo2countsofTransferofBodyFluidWhichMayContaintheHIVVirusFelony

OnSeptember162009theCourtimposedasentenceoften10yearsfixedandfive5years

indeterminateforeachcountandsetthemtorunconsecutivelytoeachotheraswellasthe

sentencehewascurrentlyserving

TheDefendantfiledaMotiontoModifyhissentencewhichtheCourtdenied The

DefendantalsofiledaMotiontoWithdrawGuiltyPleaHowevertheCourtdeniedahearingon

theMotionpendingthefilingofabriefinsupportdetailingthefactualandlegalbasisforhis

MotionTheDefendantdidnotsubmitasupportingbriefbutappealedtheunderlyingsentence

andconvictionWiththatmattercurrentlyintheprocessofappealtheStateAppellatePublic
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT APR 2 2 2010 

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY o6/~¥1.~~~~ §Ilrk 
DEPUTY 

STATE OF IDAHO, 

Plaintiff, 

vs. 

KERRY THOMAS, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. CR-FE-2009-0004448 

MEMORANDUM AND ORDER 
DENYING MOTION TO WITHDRAW 
GUILTY PLEA 

---------------------------) 

Currently before the Court is the Defendant's Renewed Motion to Withdraw Guilty Plea, 

filed April 7, 2010. 

BACKGROUND 

Pursuant to negotiations in which additional charges where dismissed, the Defendant pled 

guilty to two (2) counts of Transfer of Body Fluid Which May Contain the HIV Virus, Felony. 

On September 16, 2009, the Court imposed a sentence often (10) years fixed and five (5) years 

indeterminate for each count, and set them to run consecutively to each other as well as the 

sentence he was currently serving. 

The Defendant filed a Motion to Modify his sentence, which the Court denied. The 

Defendant also filed a Motion to Withdraw Guilty Plea. However, the Court denied a hearing on 

the Motion pending the filing of a brief in support, detailing the factual and legal basis for his 

Motion. The Defendant did not submit a supporting brief, but appealed the underlying sentence 

and conviction. With that matter currently in the process of appeal, the State Appellate Public 
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DefenderhasapparentlyrequestedtheDefendantrefilehisMotiontoWithdrawinaneffort to

preservesomemeritoriousgroundsforappealThisMotionnowcomesbeforetheCourtover

200daysfromthetimethisCourtenteredjudgmentonthismatter AlthoughtheCourthas

reservationsregardingwhetherthismotionistimelyStatevWoodbury141Idaho547548112

P3d835836CtApp2005itwillentertaintheMotionatcounselsrequest

STANDARDOFREVIEW

AmotiontowithdrawaguiltypleaisgovernedbyRule33coftheIdahoRulesof

CriminalProcedureandmustbedecidedinthesoundjudicialdiscretionofthedistrictcourt

StatevFreeman110Idaho117714P2d86CtApp1986StatevSimons112Idaho254

731P2d797CtApp1987 Thescopeofthatdiscretionisaffectedbythetimingofthe

motionStatevMayer139Idaho64364784P3d5792004 Thedefendantbearsthe

burdenofproofandasageneralruleapleawithdrawalmaybemadeonlybeforesentenceis

imposedrequiringadefendantshowajustreasonforwithdrawingthepleaICR33c

Mayer139Idaho64784P3d582StatevAcevedo131Idaho513516960P2d196App

Ct1998Howeverifsentencehasalreadybeenimposedamorerigorousstandardappliesand

thecourtmaysetasideaguiltypleaonlyuponafindingofmanifestinjusticeMayersupra

ICR33c

Thisdistinctioninthestandardsisutilizedtoavoidencouragingdefendantstoplead

guiltyinordertotestthepotentialpunishmentandthenwithdrawthepleaifthesentenceis

unexpectedlysevereIdAccordinglygreatdeferencemustbegiventothediscretionofthe

districtjudgewhohasbeenpresentduringalltheproceedingsandhasconductedanextensive

inquirypriortoacceptingachangeofpleaStatevHawkins117Idaho285289787P2d271

SCt1990

Ingrantingordenyingamotiontowithdrawaguiltypleathedistrictcourtisempowered
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Defender has apparently requested the Defendant re-file his Motion to Withdraw, in an effort to 

preserve some meritorious grounds for appeal. This Motion now comes before the Court over 

200 days from the time this Court entered judgment on this matter. Although the Court has 

reservations regarding whether this motion is timely (State v. Woodbury, 141 Idaho 547, 548, 112 

P.3d 835,836 (Ct. App. 2005), it will entertain the Motion at counsel's request. 

STANDARD OF REVIEW 

A motion to withdraw a guilty plea is governed by Rule 33(c) of the Idaho Rules of 

Criminal Procedure and must be decided in the sound judicial discretion of the district court. 

State v. Freeman, 110 Idaho 117, 714 P.2d 86 (Ct. App. 1986); State v. Simons, 112 Idaho 254, 

731 P.2d 797 (Ct. App. 1987). "The scope of that discretion is affected by the timing of the 

motion." State v. Mayer, 139 Idaho 643, 647, 84 P.3d 579 (2004). The defendant bears the 

burden of proof; and as a general rule a plea withdrawal "may be made only before sentence is 

imposed," requiring a defendant show a 'just reason' for withdrawing the plea." I.C.R. 33(c); 

Mayer, 139 Idaho 647,84 P.3d 582; State v. Acevedo, 131 Idaho 513,516,960 P.2d 196 (App. 

Ct. 1998). However, if sentence has already been imposed, a more rigorous standard applies and 

the court may set aside a guilty plea only upon a finding of manifest injustice." Mayer, supra; 

I.c.R. 33(c). 

"This distinction in the standards is utilized to avoid encouraging defendants to plead 

guilty in order to test the potential punishment and then withdraw the plea if the sentence is 

unexpectedly severe." Id. Accordingly, "great deference must be given to the discretion of the 

district judge who has been present during all the proceedings and has conducted an extensive 

inquiry prior to accepting a change of plea." State v. Hawkins, 117 Idaho 285, 289, 787 P.2d 271 

(S. Ct. 1990). 

In granting or denying a motion to withdraw a guilty plea, the district court is empowered 
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withbroaddiscretionliberalexerciseofwhichisencouragedStatevHowell104Idaho393

659P2d147CtApp1983FreemansupraTheproperexerciseofsuchdiscretionrequires

identifyingtheconflictingfactorswhichshouldbearonthedecisionandarrivingatadecision

basedonawellreasonedconsiderationofthosefactorsStatevBallard114Idaho799761

P2d11511988

DISCUSSION

BecausetheDefendantfiledhismotiontowithdrawafterhissentencinginthiscasehe

mustshowamanifestinjusticetowarrantwithdrawalStatevHuffman137Idaho886887

55P3d879880CtApp2002HoovervState114Idaho145754P2d458CtApp1988

Amanifestinjusticeisfoundifthepleawasnottakenincompliancewithconstitutional

standardswhichrequirethataguiltypleabeenteredvoluntarilyknowinglyandintelligently

IdVoluntarinessrequiresthatthedefendantunderstandthenatureofthechargestowhichhe

ispleadingguiltyBoykinvAlabama395US23824289SCt17091969StatevDopp

124Idaho481484861P2d51541993Inadditioninmakinghisdecisionthedefendant

mustunderstandhisrightsbeingwaivedincludingtherighttojurytrialconfrontationof

witnessesandselfincriminationHuffmansupraFinallythedefendantmustunderstandthe

possibleconsequencesoftheguiltypleaId

ItisthisfinalrequirementthattheDefendantdisputesTheDefendantclaimshisplea

wasnotenteredknowinglybecausehewasnotinformedofthepossiblesentencingconsequences

ofhisguiltypleaSpecificallytheDefendantclaimshewasunawareanduninformedregarding

thepossibilitythathissentencescouldbeimposedconsecutively

Thereisnorequirementthatacourtinformadefendantofpenaltyconsequencesthatare

collateralorindirectHuffmansupracitingRayvState133Idaho9699101982P2d931

934361999norequirementtoinformregardingsexoffenderregistrationStatevMiller134
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, , 

with broad discretion, liberal exercise of which is encouraged. State v. Howell, 104 Idaho 393, 

659 P.2d 147 (Ct.App.1983), Freeman, supra. "[T]he proper exercise of such discretion requires 

identifying the conflicting factors which should bear on the decision, and arriving at a decision 

based on a well-reasoned consideration of those factors." State v. Ballard, 114 Idaho 799, 761 

P.2d 1151 (1988). 

DISCUSSION 

Because the Defendant filed his motion to withdraw after his sentencing in this case, he 

must show a "manifest injustice" to warrant withdrawal. State v. Huffman, 137 Idaho 886, 887, 

55 P.3d 879,880 (Ct. App. 2002); Hoover v. State, 114 Idaho 145, 754 P.2d 458 (Ct. App. 1988). 

A "manifest injustice" is found if the plea was not taken in compliance with constitutional 

standards, which require that a guilty plea be entered voluntarily, knowingly, and intelligently. 

!d. "Voluntariness" requires that the defendant understand the nature of the charges to which he 

is pleading guilty. Boykin v. Alabama, 395 U.S. 238, 242, 89 S.Ct. 1709 (1969); State v. Dopp, 

124 Idaho 481, 484, 861 P.2d 51, 54 (1993). In addition, in making his decision the defendant 

must understand his rights being waived, including the right to jury trial, confrontation of 

witnesses, and self-incrimination. Huffman, supra. Finally, the defendant must understand the 

possible consequences of the guilty plea. Id. 

It is this final requirement that the Defendant disputes. The Defendant claims his plea 

was not entered knowingly because he was not informed of the possible sentencing consequences 

of his guilty plea. Specifically, the Defendant claims he was unaware and uninformed regarding 

the possibility that his sentences could be imposed consecutively. 

There is no requirement that a court inform a defendant of penalty consequences that are 

collateral or indirect. Huffman, supra, citing Ray v. State, 133 Idaho 96, 99-101, 982 P.2d 931, 

934-36 (1999) (no requirement to inform regarding sex offender registration); State v. Miller, 134 
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Idaho4584604P3d570572CtApp2000norequirementtoinformregardinguseof

previousconvictioninsubsequentsentencingdeterminationsHoweveracourtisrequiredto

informadefendantofalldirectconsequencesofthepleaincludingthepotentialmaximum

punishmentsICR11c2Miller134Idahoat4604P3dat572Idahocourtshavebeen

clearthatthepossibilityforsentencestobeimposedconsecutivelyisadirectconsequenceand

potentialmaximumpunishmentofwhichadefendantmustbeapprisedHuffmanat888881

StatevFlummer99Idaho567585P2d12781978StatevHeredia144Idaho9597156

P3d11931195SCt2007Thereforeifaconsecutivesentencehasbeenimposedupona

defendantwhopleadedguiltywithoutawarenessofthispossibleconsequencewithdrawalofthe

pleamustbeallowedId

Therecordoftheentireproceedingsmustaffirmativelyshowthatthedefendantwas

informedoftheseconsequencesbeforethepleawasacceptedHerediaat991197Statev

Rodriguez117Idaho29229495787P2d278280811990Inadditiontothisrequirement

beingmetbyaninstructionfromthecourtadefendantsknowledgemaybeshownbystatements

fromdefendantscounselId InthisinstanceanystatementsfromtheDefendantscounsel

wouldrequiretheCourttoholdahearingontheMotiontoWithdrawwhereintheStatewould

calltheDefendantscounseltotestifyastotheirdiscussionsregardingthepossibilityof

consecutivesentences Nohearingisnecessaryhoweversincetherecordclearlyshowsthe

CourtsufficientlyinformedtheDefendantofthepotentialmaximumsentencesincludingthe

possibilitythattheymaybeimposedconsecutively

TheDefendantcitestohisguiltypleahearingallegingthelackofinstructionfromthat

proceedingsupportshisassertionthathewasunawareofthepossibilitythathissentencescould

1Forafulldiscussionoffactorstoconsiderindeterminingwhetherapenaltyiscollateralor
directseeRayvState133Idaho9699982P2d9319341999
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Idaho 458, 460, 4 P.3d 570, 572 (Ct.App.2000) (no requirement to inform regarding use of 

previous conviction in subsequent sentencing determinations). However, a court is required to 

inform a defendant of all direct consequences of the plea, including the potential maximum 

punishments. 1.c.R. 11 (c)(2); Miller, 134 Idaho at 460, 4 P.3d at 572. Idaho courts have been 

clear that the possibility for sentences to be imposed consecutively is a "direct consequence" and 

potential "maximum punishment," of which a defendant must be apprised. Huffman at 888,881; 

State v. Flummer, 99 Idaho 567, 585 P.2d 1278 (1978); State v. Heredia, 144 Idaho 95, 97, 156 

P.3d 1193,1195 (S. Ct. 2007).1 "Therefore, if a consecutive sentence has been imposed upon a 

defendant who pleaded guilty without awareness of this possible consequence, withdrawal of the 

plea must be allowed." Id. 

"The record of the entire proceedings must affirmatively show that the defendant was 

informed ofthe[se] consequences before the plea was accepted." Heredia, at 99, 1197; State v. 

Rodriguez, 117 Idaho 292, 294-95, 787 P.2d 278,280-81 (1990). In addition to this requirement 

being met by an instruction from the court, a defendant's knowledge may be shown by statements 

from defendant's counsel. Id. In this instance, any statements from the Defendant's counsel 

would require the Court to hold a hearing on the Motion to Withdraw; wherein the State would 

call the Defendant's counsel to testify as to their discussions regarding the possibility of 

consecutive sentences. No hearing is necessary, however, since the record clearly shows the 

Court sufficiently informed the Defendant of the potential maximum sentences, including the 

possibility that they may be imposed consecutively. 

The Defendant cites to his guilty plea hearing, alleging the lack of instruction from that 

proceeding supports his assertion that he was unaware of the possibility that his sentences could 

1 For a full discussion of factors to consider in determining whether a penalty is collateral or 
direct, see Ray v. State, 133 Idaho 96, 99, 982 P .2d 931, 934 (1999). 
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beimposedconsecutivelyDuringtheEntryofPleaHearingwhichtookplace onJune242009

thisCourtaskedDefendantscounselinthepresenceoftheDefendantwhethercounselhad

adequatetimetofullydiscussthiscaseandallofitsramificationswithhisclient aswellas

whethercounselhaddiscussedfullywiththeDefendanthisrightsdefensesandthepossible

consequencestohimoftheguiltypleaCounselaffirmedhehadandtheCourtinquired

whethercounselwouldconsenttoentryofguiltypleastobothremainingcountseachofwhich

canreceiveasentenceofupto15yearsinprison PleaTranscriptp5Counselconsented

andtheDefendantwasplacedunderoathforinstructionandquestioningIdTheCourtthen

beganalitanyofquestioningwiththefollowingquestions

QMrThomasitismyunderstandingthatyouaregoingtobepleading
guiltythismorningtotwocountsofintentionallytransferringtheHIV
virusandthatyouunderstandthateachofthosecouldexposeyoutoa
sentenceofupto15yearsinprisonandafineupto5000orbothand
thatbecausesentencescanbeimposedconsecutively inIdahoyouareat
riskforimprisonmentforupto30yearsfinesofupto10000orboth
Isthatcorrect

PleaTransat7emphasisadded TheDefendantthenrespondedThatiscorrect

indicatinghisunderstandingofthispotentialpenaltyAccordinglynotonlydidtheCourtfully

advisetheDefendantthatthesentencescouldbeimposedconsecutivelybuttheCourtalsodid

themathfortheDefendantandprovidedanexample Inadditioncounselwhodraftedthe

DefendantscurrentmemorandumforthisMotionisobviouslyawareofthelegalrequirements

foraknowingpleaandheaffirmedthathehaddiscussedtheseconsequenceswiththe

DefendantTheCourtfindsthattherecordofthepleaproceedingsaffirmativelyshowsthatthe

Defendantwasinformedthathissentencecouldbeimposedconsecutively

Evenassumingarguendothattheinstructionatthepleahearingwasinsufficientto

satisfytherequirementsforaknowingpleatheCourthadpreviouslywarnedtheDefendantof

thepossibilityofconsecutivesentencesOnMarch192009whentheDefendantcamebefore

OrderDenyingMotiontoWithdraw5 000033

be imposed consecutively. During the Entry of Plea Hearing, which took place on June 24,2009, 

this Court asked Defendant's counsel, in the presence of the Defendant, whether counsel had 

"adequate time to fully discuss this case and all of its ramifications with [his] client"; as well as 

whether counsel had "discussed fully with [the Defendant] his rights, defenses, and the possible 

consequences to him of the guilty plea[.]" Counsel affirmed he had, and the Court inquired 

whether counsel would consent to entry of guilty pleas to both remaining counts, "each 0/ which 

can receive a sentence of up to 15 years in prison[?]" (Plea Transcript, p. 5) Counsel consented, 

and the Defendant was placed under oath for instruction and questioning. Id. The Court then 

began a litany of questioning with the following questions: 

Q: Mr. Thomas, it is my understanding that you are going to be pleading 
guilty this morning to two counts of intentionally transferring the HN 
virus and that you understand that each of those could expose you to a 
sentence of up to 15 years in prison and a fine up to $5,000, or both; and 
that because sentences can be imposed consecutively in Idaho, you are at 
risk/or imprisonment/or up to 30 years, fines o/up to $10,000, or both .. 
. Is that correct? 

(Plea Trans. at 7 (emphasis added)). The Defendant then responded: "That is correct[,]" 

indicating his understanding of this potential penalty. Accordingly, not only did the Court fully 

advise the Defendant that the sentences could be imposed "consecutively," but the Court also did 

the math for the Defendant and provided an example. In addition, counsel, who drafted the 

Defendant's current memorandum for this Motion, is obviously aware of the legal requirements 

for a knowing plea, and he affirmed that he had discussed these consequences with the 

Defendant. The Court finds that the record of the plea proceedings affirmatively shows that the 

Defendant was informed that his sentence could be imposed consecutively. 

Even assuming, arguendo, that the instruction at the plea hearing was insufficient to 

satisfy the requirements for a knowing plea, the Court had previously warned the Defendant of 

the possibility of consecutive sentences. On March 19, 2009, when the Defendant came before 

OrderDenyingMotionto Withdraw 5 



thisCourtforarraignmentontheIndictmenttheCourtinformedtheDefendantofhispotential

maximumpenaltieswhichincludedtheCourtsstandardinstructionthatBecauseofthefact

thatsentencescanbeimposedconsecutivelyinIdahoyouareatriskforsentencesofupto105

yearsinprison35000infinesorboth

OnatleasttwooccasionsthisCourtclearlyandunambiguouslyinformedtheDefendant

ofthefactthathissentencescouldbeimposedconsecutivelyIfthisisnotsufficientnoticeto

theDefendantoftheconsequencesofhispleaincludingthefactsentencescanbeimposed

consecutively inIdahooneisgiventowonderwhatisrequiredofthetrialcourtsofthisState

andoneisalsogiventowonderhowcarefullytherecordwasreviewedbycounselbeforethis

clearlyfrivolousclaimwasmadeapparentlyatthebehestoftheStateAppellatePublic

Defender GiventhistheCourtfindsthattherecordclearlyshowsthatthepleawasentered

knowinglyandtheCourtfindstherehasbeennoshowingofmanifestinjusticetoallowthe

Defendanttowithdrawhisplea

InaccordancewiththeforegoingtheDefendantsMotionisDENIED

SOORDEREDANDDATEDthisLL dayofApril2010

OrderDenyingMotiontoWithdraw6

CONCLUSION

IKEWETHERELL

trictJudge

000034

· " 

this Court for arraignment on the Indictment, the Court informed the Defendant of his potential 

maximum penalties, which included the Court's standard instruction that "Because of the fact 

that sentences can be imposed consecutively in Idaho, you are at risk for sentences of up to 105 

years in prison, $35,000 in fines, or both." 

On at least two occasions, this Court clearly and unambiguously informed the Defendant 

of the fact that his sentences could be imposed consecutively. If this is not sufficient notice to 

the Defendant of the consequences of his plea, including the fact sentences can be imposed 

consecutively in Idaho, one is given to wonder what is required of the trial courts of this State; 

and one is also given to wonder how carefully the record was reviewed by counsel before this 

clearly frivolous claim was made, apparently at the behest of the State Appellate Public 

Defender. Given this, the Court finds that the record clearly shows that the plea was entered 

knowingly; and the Court finds there has been no showing of manifest injustice to allow the 

Defendant to withdraw his plea. 

CONCLUSION 

In accordance with the foregoing, the Defendant's Motion is DENIED. 

7Id 
SO ORDERED AND DATED this 12 day of April 2010. 

OrderDenyingMotionto Withdraw 6 



CERTIFICATEOFMAILING

Iherebycertifythaton this dayofApril2010

Imailedserved atrueandcorrectcopyofthewithin

instrumentto

ADACOUNTYPROSECUTOR

INTERDEPARTMENTALMAIL

ADACOUNTYPUBLICDEFENDER

INTERDEPARTMENTALMAIL

OrderDenyingMotiontoWithdraw7

JDavidNavarro
ClerkoftheDistrictCourt

By t

DeputyCourt Jerk

000035

CERTIFICATE OF MAI~ 

I hereby certify that on this~day of April 2010, 

I mailed (served) a true and correct copy of the within 

instrument to: 

ADA COUNTY PROSECUTOR 
INTERDEPARTMENTAL MAIL 

ADA COUNTY PUBLIC DEFENDER 
INTERDEPARTMENTAL MAIL 

OrderDenyingMotionto Withdraw 7 

J. David Navarro 
Clerk of the District Court 

By D.CLt..\1" Uz.£ D =-
Deputy Courtl:lerk 



ADACOUNTYPUBLICDEFENDER

AttorneysforDefendant
200W Front Suite1107

Boise Idaho83702

Telephone 208 2877400

Na

AM

APR272010
JDAVIDNAVARROClerk

BySCARLETrRAMIREZ
DEPUTY

INTHEDISTRICTCOURTOFTHEFOURTHJUDICIALDISTRICT

OFTHESTATEOFIDAHO INANDFORTHECOUNTYOFADA

STATEOFIDAHO

PlaintiffRespondent

vs CriminalNo CRFE20090004448

NOTICEOFAPPEAL

KERRYSTHOMAS

DefendantAppellant

TO THEABOVENAMEDRESPONDENTGREGBOWERADACOUNTY

PROSECUTORANDTHECLERKOFTHEABOVEENTITLEDCOURT

NOTICEISHEREBYGIVENTHAT

1 The above named Defendant appeals against the

StateofIdahototheIdahoSupremeCourtfromthe
final Decision and Order entered against him in

the aboveentitled action on the 22 day of

April 2010 the Honorable Mike Wetherell
DistrictJudge presiding

2 ThatthepartyhasarighttoappealtotheIdaho
Supreme Court and the Judgment described in

paragraphone 1 aboveisappealablepursuant to

IAR 11c1

3 That theDefendant requeststheentire reporters
standard transcript as defined in Rule 25a
IAR

NOTICEOFAPPEAL Page1

FILED
RM

000036

..,. NO. ' 

A.M \\ 
\ 

FILED 
P.M. ___ _ 

APR 2 7 2010 
ADA COUNTY PUBLIC DEFENDER 
Attorneys for Defendant 
200 W. Front, Suite 1107 
Boise, Idaho 83702 
Telephone: (208) 287-7400 

J. DAVID NAVARRO, Clerk 
By SCARLETT RAMIREZ 

DEPUTY 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

STATE OF IDAHO ) 
) 

Plaintiff-Respondent, ) 
) 

vs. ) 
) 

) 

KERRY S. THOMAS, ) 
) 

Defendant-Appellant. ) 

----------------------------) 

Criminal No. CR-FE-2009-0004448 

NOTICE OF APPEAL 

TO: THE ABOVE NAMED RESPONDENT, GREG BOWER, ADA COUNTY 
PROSECUTOR, AND THE CLERK OF THE ABOVE ENTITLED COURT. 

NOTICE IS HEREBY GIVEN THAT: 

1. The above named Defendant, appeals against the 
State of Idaho to the Idaho Supreme Court from the 
final Decision and Order entered against him in 
the above-entitled action on the 22 nd day of 
April, 2010, the Honorable Mike Wetherell, 
District Judge, presiding. 

2. That the party has a right to appeal to the Idaho 
Supreme Court, and the Judgment described in 
paragraph one (1) above is appealable pursuant to 
I.A.R. 11 (c) (1) . 

3. That the Defendant requests the entire reporter's 
standard transcript as defined in Rule 25(a), 
I.A.R. 

NOTICE OF APPEAL, Page 1 



4 TheDefendantalsorequeststhepreparationofthe
following additional portions of the reporters
transcript

Hearingheld Nohearingheld
CourtReporter na
Number of Transcript Pages for this

hearingestimated na

5 The Defendant requests that the clerks record

containthefollowingadditionaldocuments

a DefendantsRenewed Motion to Withdraw

GuiltyPlea

b Memorandum in Support of Defendants

RenewedMotiontoWithdrawGuiltyPlea
and

c Memorandum and Order Denying Motion to

WithdrawguiltyPlea

6 Icertify

a ThatacopyofthisNoticeofAppealhas
beenservedonthereporter

b ThattheDefendantisexemptfrompaying
the estimatedtranscript feebecausehe
is an indigent personand is unable to

paysaidfee

c ThattheDefendantisexemptfrompaying
theestimatedfeeforpreparationofthe
recordbecausehe isanindigentperson
andisunabletopaysaidfee

d ThattheDefendantisexemptfrompaying
the appellate filing fee because he is

indigentandisunabletopaysaidfee

e That service has been made upon all

parties required to be served pursuant
toIAR 20

NOTICEOFAPPEAL Page2

000037

.. 

4. The Defendant also requests the preparation of the 
following additional portions of the reporter IS 

transcript: 

Hearing held: No hearing held 
Court Reporter: n/a 
Number of Transcript Pages for this 
hearing estimated: n/a 

5. The Defendant requests that the clerk's record 
contain the following additional documents: 

a. Defendant's Renewed Motion to Withdraw 
Guilty Plea; 

b. Memorandum in Support of Defendant's 
Renewed Motion to Withdraw Guilty Plea; 
and 

c. Memorandum and Order Denying Motion to 
Withdraw guilty Plea. 

6. I certify: 

a) That a copy of this Notice of Appeal has 
been served on the reporter. 

b) That the Defendant is exempt from paying 
the estimated transcript fee because he 
is an indigent person and is unable to 
pay said fee. 

c) That the Defendant is exempt from paying 
the estimated fee for preparation of the 
record because he is an indigent person 
and is unable to pay said fee. 

d) That the Defendant is exempt from paying 
the appellate filing fee because he is 
indigent and is unable to pay said fee. 

e) That service has been 
parties required to be 
to I.A.R. 20. 

NOTICE OF APPEAL, Page 2 

made upon all 
served pursuant 



7 That the Defendant anticipates raising issues

including butnotlimitedto

a Did the district court ab e its

discretionbydenyingdefendant Mio

toWithdrawGuiltyPlea

DATEDThis26thdayofApril 2010

NOTICEOFAPPEAL Page3

r
Att neyforDefendant

CERTIFICATEOFMAILING

I HEREBY CERTIFY That on the 26th day of April 2010 I

mailed a true and correct copies of the foregoing NOTICE OF

APPEALto

LAWRENCEGWASDENATTORNEYGENERAL and

HONORABLEJUDGEWETHERELLSCOURTREPORTER

bydepositingthesameintheInterdepartmentalMail

StopanieMartin

000038

7. That the Defendant anticipates raising issues 
including, but not limited to: 

a) Did the district court 
discretion by denying defendant' 
to Withdraw Guilty Plea? 

DATED This 26th day of April, 2010. 

CERTIFICATE OF MAILING 

I HEREBY CERTIFY, That on the 26th day of April, 2010, I 

mailed a true and correct copies of the foregoing, NOTICE OF 

APPEAL to: 

LAWRENCE G. WASDEN, ATTORNEY GENERAL, and 

HONORABLE JUDGE WETHERELL'S COURT REPORTER 

by depositing the same in the Interdepartmental Mail. 

s~~ 

NOTICE OF APPEAL, Page 3 



ADACOUNTYPUBLICDEFENDER

AttorneysforDefendant
200WFrontSt Ste 1107

Boise Idaho83702

Telephone 208 2877400

STATEOFIDAHO

vs

PlaintiffRespondent

KERRYSTHOMAS

DefendantAppellant

ORDERAPPOINTINGSTATEAPPELLATE

PUBLICDEFENDERONDIRECTAPPEAL

MI

D

RECEIVE

APR27

ADACOUNTYCLf

INTHEDISTRICTCOURTOFTHEFOURTHJUDICIALDISTRICT

OFTHESTATEOFIDAHO INANDFORTHECOUNTYOFADA

ORDERAPPOINTINGSTATE

APPELLATEPUBLICDEFENDER

ONDIRECTAPPEAL

CriminalNoCRFE20090004448

APR272010

JDAVIDNAVARRO Clerk
ByDIANEMOATMAN

purr

The abovenamedDefendant KERRY S THOMAS being indigent

andhavingheretoforebeenrepresentedbytheAdaCountyPublic

DefendersOffice in the District Court and said Defendant

havingelectedtopursueanappealinthedenialofhisMotionto

WithdrawGuiltyPleainaboveentitledmatter

IT IS HEREBYORDERED ANDTHIS DOES ORDER That the Idaho

State Appellate Public Defender is appointed to represent the

abovenamedDefendant KERRYSTHOMAS inallmatterspertaining

totheappeal

J
DATEDThisj dayofApril 2010

WETHERELL

strictJudge

000039
/ 

ADA COUNTY PUBLIC DEFENDER 
Attorneys for Defendant 
200 W. Front St., Ste. 1107 
Boise, Idaho 83702 
Telephone: (208) 287-7400 

RECEIVE:" 

APR 2 7 2ei,,: 

l\DA COUNTY CLt:FH<, 

APR 27 20\{} 

J. DAVID NAVARRO, Clerk 
By DIANE M. OAlNAN 

DEPUTY 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

STATE OF IDAHO ) 
) 

Plaintiff-Respondent, ) 
) 

Criminal No. CR-FE-2009-0004448 

vs. ) 
) 

KERRY S. THOMAS, ) 
) 

Defendant-Appellant. ) 

------------------------------) 

ORDER APPOINTING STATE 
APPELLATE PUBLIC DEFENDER 

ON DIRECT APPEAL 

The above-named Defendant, KERRY S. THOMAS, being indigent 

and having heretofore been represented by the Ada County Public 

Defender's Office in the District Court, and said Defendant 

having elected to pursue an appeal in the denial of his Motion to 

Withdraw Guilty Plea in above- entitled matter; 

IT IS HEREBY ORDERED, AND THIS DOES ORDER, That the Idaho 

State Appellate Public Defender is appointed to represent the 

above named Defendant, KERRY S. THOMAS, in all matters pertaining 

to the appeal. 

DATED This )t~ day of April, 2010. 

ORDER APPOINTING STATE APPELLATE 
PUBLIC DEFENDER ON DIRECT APPEAL 

Judge 



STATEOFIDAHO

vs

Plaintiff

KERRYSTHOMAS
871964

Defendant

Datedthis18thdayofApril2011

ORDERTOTRANSPORT Page1

ORDERTOTRANSPORT

FILED
4182011at0311PM

CHRISTOPHERDRICHCLERKOFTHECOURT

BY G

MIKEWHERELL

DistrictJklge

DeputyClerk

INTHEDISTRICTCOURTOFTHEFOURTHJUDICIALDISTRICTOFTHE

STATEOFIDAHOINANDFORTHECOUNTYOFADA

CASENOCRFE20090004448

ItappearingthattheabovenameddefendantisinthecustodyoftheIdahoStateBoardof

CorrectionandthatitisnecessarythatKERRYSTHOMASbebroughtbeforethisCourtfor

REVIEWHEARING ThursdayMay122011 0900AM

ITISTHEREFOREORDEREDThattheAdaCountySheriffbringtheDefendantfromthe

PenitentiarytotheCourtatsaidtimeandonsaiddate

ITISFURTHERORDEREDThatimmediately followingsaidCourtappearancetheSheriff

returnsaidDefendanttothecustodyoftheIdahoStatePenitentiary

ITISFURTHERORDEREDThattheIdahoStateBoardofCorrectionreleasethesaid

DefendanttotheAdaCountySheriffforthepurposeoftheaforementionedappearanceandretake

himintocustodyfromtheSheriffuponhisreturntothePenitentiary

ITISFURTHERORDEREDThattheClerkofthisCourtserveacopyhereofuponthe

IdahoDepartmentofCorrectionsandtheAdaCountySheriffforthwithandcertifytothesame

000040

FILED 
4/18/2011 at03:11 PM 

CHRISTOPHER D. RICH, CLERK OF THE COURT 

BYU~~-e.-
Deputy Clerk 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

STATE OF IDAHO 

Plaintiff, CASE NO. CR-FE-2009-0004448 
vs. 

KERRY S THOMAS, 
8/7/1964 

ORDER TO TRANSPORT 

Defendant. 

It appearing that the above-named defendant is in the custody of the Idaho State Board of 

Correction, and that it is necessary that KERRY S THOMAS be brought before this Court for: 

REVIEW HEARING ...... Thursday, May 12, 2011 @ 09:00 AM 

IT IS THEREFORE ORDERED That the Ada County Sheriff bring the Defendant from the 

Penitentiary to the Court at said time and on said date; 

IT IS FURTHER ORDERED That immediately following said Court appearance the Sheriff 

return said Defendant to the custody of the Idaho State Penitentiary; 

IT IS FURTHER ORDERED That the Idaho State Board of Correction release the said 

Defendant to the Ada County Sheriff for the purpose of the aforementioned appearance and retake 

him into custody from the Sheriff upon his return to the Penitentiary. 

IT IS FURTHER ORDERED That the Clerk of this Court serve a copy hereof upon the 

Idaho Department of Corrections and the Ada County Sheriff forthwith and certify to the same. 

Dated this 18th day of April, 2011. 1!f- ~.' N ~~ --
MIKE W HERELL ~ 
District J ge 

ORDER TO TRANSPORT Page 1 



instrumentto

DEPARTMENTOFCORRECTION
CentralRecords

Faxed

ADACOUNTYJAIL

Transport
Faxed

ORDERTOTRANSPORT Page2

CERTIFICATEOFMAILING

Iherebycertifythaton4182011IMailedservedatrueandcorrectcopyofthewithin

CHRISTOPHERDRICH
ClerkoftheDistrictCourt

By
DeputyCourtClerk

000041

• 

CERTIFICATE OF MAILING 

I hereby certify that on 4/18/2011, I Mailed (served) a true and correct copy of the within 

instrument to: 

DEPARTMENT OF CORRECTION 
Central Records 
Faxed 

ADA COUNTY JAIL 
Transport 
Faxed 

ORDER TO TRANSPORT Page 2 

CHRISTOPHER D. RICH 
Clerk of the District Court 

By:Uo",'P---~ a 
Deputy Court Clerk 



STATEOFIDAHO

vs

KERRYSTHOMAS

Defendant

N0

APR182011

ar tCRICHClerkINTHEDISTRICTCOURTOFTHEFOURTHJUDICIALDITRICT lAFQArMAN
Deputy

STATEOFIDAHOINANDFORTHECOUNTYOFADA

Plaintiff CASENO CRFE20090004448

NOTICEOFHEARING

NOTICEISHEREBYGIVENthattheaboveentitledcaseisherebysetfor

ReviewHearing ThursdayMay122011 0900AM
Judge MikeWetherell

IHEREBYCERTIFYthattheforegoingisatrueandcorrectcopyofthisNoticeofHearingenteredbythe
CourtandonfileinthisofficeIfurthercertifythatcopiesofthisNoticewereserved asfollowsonthisdate
MondayApril182011

ADACOUNTYPROSECUTINGATTORNEY
INTERDEPARTMENTALMAIL

ADACOUNTYPUBLICDEFENDER
INTERDEPARTMENTALMAIL

Dated4192011

NOTICEOFHEARING

ChristopherDRich
ClerkoftheDistrictCourt

By T I
DeputyClerk

000042

NO'---:=':':r-IL";:';'ED~3'2':""'?JI---
A.M, ____ P.M.;;"J. (I..Z~~_ 

APR 18 ZOl1 

IN THE DISTRICT COURT OF THE FOURTHJUDICIAL DISr'RICT 8m'~b\i~~~igAT~~' Clerk 
, f' Deputy 
l 

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

STATE OF IDAHO, 

Plaintiff. 
vs. 

KERRY S THOMAS, 

Defendant. 

CASE NO: CR-FE-2009-0004448 

NOTICE OF HEARING 

NOTICE IS HEREBY GIVEN that the above-entitled case is hereby set for: 

Review Hearing 
Judge: 

Thursday, May 12, 2011 
Mike Wetherell 

09:00AM 

I HEREBY CERTIFY that the foregoing is a true and correct copy of this Notice of Hearing entered by the 
Court and on file in this office. I further certify that copies of this Notice were served as follows on this date 
Monday, April 18, 2011. 

ADA COUNTY PROSECUTING ATTORNEY 
INTERDEPARTMENTAL MAIL 

ADA COUNTY PUBLIC DEFENDER 
INTERDEPARTMENTAL MAIL 

Dated: 4/19/2011 

NOTICE OF HEARING 

/' 

Christopher D. Rich 
Clerk of the District Court 

By: D~"""--~, 
Deputy Clerk 



INTHEDISTRICTCOURTOFTHEFOURTHJUDICIALDISTRICTOFTHE

STATEOFIDAHO

vs

Plaintiff

KERRYSTHOMAS
871964

STATEOFIDAHOINANDFORTHECOUNTYOFADA

Defendant

FILED
562011at0302PM

CHRISTOPHERDRICHCLERKOFTHECOURT

ORDERTOTRANSPORT

CASENOCRFE20090004448

ItappearingthattheabovenameddefendantisinthecustodyoftheIdahoStateBoardof

CorrectionandthatitisnecessarythatKERRYSTHOMASbebroughtbeforethisCourtfor
REVIEWHEARING FridayMay202011 0130PM

ITISTHEREFOREORDEREDThattheAdaCountySheriffbringtheDefendantfromthe

PenitentiarytotheCourtatsaidtimeandonsaiddate

ITISFURTHERORDEREDThatimmediatelyfollowingsaidCourtappearancetheSheriff

returnsaidDefendanttothecustodyoftheIdahoStatePenitentiary

ITISFURTHERORDEREDThattheIdahoStateBoardofCorrectionreleasethesaid

DefendanttotheAdaCountySheriffforthepurposeoftheaforementionedappearanceandretake

himintocustodyfromtheSheriffuponhisreturntothePenitentiary

ITISFURTHERORDEREDThattheClerkofthisCourtserveacopyhereofuponthe

IdahoDepartmentofCorrectionsandtheAdaCountySheriffforthwithandcertifytothesame

Datedthis6thdayofMay2011

ORDERTOTRANSPORT Page1

MIKEW1
DistrictJudge

000043

FILED 
5/6/2011 at 03:02 PM 

CHRISTOPHER D. RICH, CLERK OF THE COURT 

.vDo iA.. ~ .. :... 
Deputy Cer 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

STATE OF IDAHO 

Plaintiff, 
CASE NO. CR-FE-2009-0004448 

vs. 

KERRY S THOMAS, 
8/7/1964 

ORDER TO TRANSPORT 

Defendant. 

It appearing that the above-named defendant is in the custody of the Idaho State Board of 

Correction, and that it is necessary that KERRY S THOMAS be brought before this Court for: 

REVIEW HEARING ...... Friday, May 20,2011 @ 01 :30 PM 

IT IS THEREFORE ORDERED That the Ada County Sheriff bring the Defendant from the 

Penitentiary to the Court at said time and on said date; 

IT IS FURTHER ORDERED That immediately following said Court appearance the Sheriff 

return said Defendant to the custody of the Idaho State Penitentiary; 

IT IS FURTHER ORDERED That the Idaho State Board of Correction release the said 

Defendant to the Ada County Sheriff for the purpose of the aforementioned appearance and retake 

him into custody from the Sheriff upon his return to the Penitentiary. 

IT IS FURTHER ORDERED That the Clerk ofthis Court serve a copy hereof upon the 

Idaho Department of Corrections and the Ada County Sheriff forthwith and certify to the same. 

Z~~-:; Dated this 6th day of May, 2011. 

MIKE ] HERELL 
District Judge 

~ ORDERTOTRANSPORT Page 1 



instrumentto

CERTIFICATEOFMAILING

Iherebycertifythaton562011IMailedservedatrueandcorrectcopyofthewithin

DEPARTMENTOFCORRECTION
CentralRecords

Faxed

ADACOUNTYJAIL

Transport
Faxed

ORDERTOTRANSPORT Page2

CHRISTOPHERDRICH
ClerkoftheDistrictCourt

By
DeputyCourtClerk

J

000044

) 

CERTIFICATE OF MAILING 

I hereby certify that on 5/612011, I Mailed (served) a true and correct copy of the within 

instrument to: 

DEPARTMENT OF CORRECTION 
Central Records 
Faxed 

ADA COUNTY JAIL 
Transport 
Faxed 

ORDER TO TRANSPORT Page 2 

CHRISTOPHER D. RICH 
Clerk of the District Court 

BY:Do.. ili Qr-n-~-Q--...J 
Deputy Court Clerk 



ROBERTRCHASTAIN

ATTORNEYATLAW

300MainSuite158
BoiseID837027728
2083453110
IdahoStateBar2765

AttorneyforDefendant

INTHEDISTRICTCOURTOFTHEFOURTHJUDICIALDISTRICTOFTHE

STATEOFIDAHO

vs

STATEOFIDAHOINANDFORTHECOUNTYOFADA

KERRYSTHOMAS

Plaintiff

Defendant

MAY092011

CHRISTOPHERDRICHClerk
ByLANIBROXSON

DEPUTY

CaseNo CRFE20094448

MOTIONTOTRANSPORT
DEFENDANTFORREVIEW

HEARING

COMESNOWtheabovenamedDefendantKerryThomasbyandthrough

ConflictAdaCountyPublicDefender RobertRChastain andherebymovesthe

CourtforitsOrdertotransporttheDefendantfromthecustodyofIdahoCorrectional

CenterICCtotheAdaCountyCourthouseonMay202011

ThismotionismadeonthebasisthattheDefendantsReviewHearingwillbe

calledforhearingattheAdaCountyCourthouseonMay202011at130pm

MOTIONFORTRANSPORTORDER Page1
CDocumentsandSettingsTerryMyDocumentsWPDOCSFORMSNewConflictDefenderCasesThomasTransportThomaswpd

000045

o 

) 

ROBERT R. CHASTAIN 

ArrORNEYATLAW 
300 Main, Suite 158 
Boise, ID 83702-7728 
(208) 345-3110 
Idaho State Bar #2765 

Attorney for Defendant 

:.16~q6~----
MAY 0 9 2011 

CHRISTOPHER D. RICH, Clerk 
By LANI BROXSON 

DEPUTY 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

STATE OF IDAHO, 

Plaintiff, 
vs. 

KERRY S. THOMAS, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. CRFE 2009-4448 

MOTION TO TRANSPORT 
DEFENDANT FOR REVIEW 
HEARING 

COMES NOW the above named Defendant, Kerry Thomas, by and through 

Conflict Ada County Public Defender, Robert R. Chastain, and hereby moves the 

Court for its Order to transport the Defendant from the custody of Idaho Correctional 

Center, ICC, to the Ada County Courthouse on May 20, 2011. 

This motion is made on the basis that the Defendant's Review Hearing will be 

called for hearing at the Ada County Courthouse on May 20, 2011, at 1 :30 p.m. 

MOTION FOR TRANSPORT ORDER Page I 
C:\Documents and Settings\Terry\My Documents\WPDOCS\FORMS\New Conflict Defender Cases\Thomas\TransportThomas.wpd 



TheundersignedrespectfullyrequeststheAdaCountySheriffbringMrThomas

totheAdaCountyCourthouseby130pmonMay202011

DATEDthis etday ofMay2011

CERTIFICATEOFSERVICE

ROBERTRCHASTAIN

AttorneyforDefendant

Iherebycertifyonthe dayofMay 2011Iservedatrueandcorrectcopyofthe
withinandforegoingdocumentupontheindividualsnamedbelowinthemannernoted

BydepositingcopiesofthesameintheUnitedStatesMailpostageprepaidfirstclass

Byhanddeliveringcopiesofthesame

Byfaxingcopiesofthesametosaidattorneysatthefacsimilenumber

AdaCountyProsecutor

RobertRChastain

MOTIONFORTRANSPORTORDER
CDocumentsand SettingsTerryMyDocumentsWPDOCSFORMSNewConflictDefender CasesThomasTransportThomaswpd

Page2

000046

The undersigned respectfully requests the Ada County Sheriff bring Mr. Thomas 

to the Ada County Courthouse by 1 :30 p.m. on May 20, 2011. 

DATED this et~y of May, 2011. 

ROBERT R. CHASTAIN 
Attorney for Defendant 

CERTIFICATE OF SERVICE 

q~ 
I hereby certify on the _ day of May, 2011, I served a true and correct copy of the 

within and foregoing document upon the individual(s) named below in the manner noted: 

o By depositing copies of the same in the United States Mail, postage prepaid, first class. 

• By hand delivering copies of the same 

o By faxing copies of the same to said attorney(s) at the facsimile number: 

Ada County Prosecutor 

Robert R. Chastain 

MOTION FOR TRANSPORT ORDER Page 2 
C:\Documents and Settings\Terry\My Documents\WPDOCS\FORMSlNew Conflict Defender Cases\Thomas\TransportThomas.wpd 



ROBERTRCHASTAIN
ATTORNEYATLAW
300MainSuite158
BoiseID837027728
Telephone2083453110
IdahoStateBar2765

AttorneyforDefendant

vs

INTHEDISTRICTCOURTOFTHEFOURTHJUDICIALDISTRICTOF

THESTATEOFIDAHOINANDFORTHECOUNTYOFADA

STATEOFIDAHO

KERRYSTHOMAS

TO TheAdaCountProsecutorandtheClerkoftheCourt

NOTICEISHEREBYGIVEN on

soon thereafter as counsel ma beheardbeforetheaboveentitledCourtthe

DefendantsReviewHearingwillbecalled up forhearing

NOTICEOFHEARING

Defendant

NO
FiLEo

AMbV1 PM

MAY092011

CHRISTOPHERDRICHClerk
ByLANIBROXSON

DEPUTY

CaseNoCRFE20094448

NOTICEOFHEARING

202011at130pmoras

Page1

000047

l 
j, 

) 

) 

ROBERT R. CHASTAIN 
ArrORNEY AT LAw 
300 Main, Suite 158 
Boise,ID 83702-7728 
Telephone: (208) 345-3110 
Idaho State Bar #2765 

Attorney for Defendant 

/ 
NO, n? FILED 

A,M, I 'Z) '''\.if> P,M,,_---

MAY 0 9 2011 

CHRISTOPHER D. RICH, Clerk 
ByLANIBROXSON 

DEPUTY 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

STATE OF IDAHO, 

plaintiff, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. CRFE 2009-4448 

vs. NOTICE OF HEARING 

KERRY S. THOMAS, 

Defendant. 

TO: The Ada County Prosecutor and the Clerk of the Court. 

NOTICE IS HEREBY GIVEN on~20, 2011, at 1:30 p.m., or as 

soon thereafter as counsel may be heard, before the above entitled Court, the 

Defendant's Review Hearing will be called up for hearing. 

NOTICE OF HEARING 
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DATEDthis6 Y Mayda ofMa 2011

AdaCountyProsecutor

NOTICEOFHEARING

ROBERTRCHASTAIN
AttorneforDefendant

CERTIFICATEOFSERVICE

Iherebycertify on thL dayofMa2011Iserved atrueandcorrectcopofthewithinand
foregoingdocument upontheindividualsnamedbelowinthe mannernoted

Bdepositingcopiesofthe sameintheUnitedStatesMailpostageprepaidfirstclass

Bhanddeliveringcopiesofthe sametotheofficesoftheattorneysindicatedbelow

Bfaxingcopiesofthe sametosaidattorneysatthefacsimilenumber

RobertRChastain

Page2

000048

DATED Uns ~day of May, 2011. 

ROBERT R. CHASTAlN 
Attorney for Defendant 

~ CERTIFICATE OF SERVICE 

I hereby certify on thO day of May, 2011, I served a true and correct copy of the within and 
foregoing document upon the individual{s) named below in the manner noted: 

o By depositing copies of the same in the United States Mail, postage prepaid, first class. 

• By hand delivering copies of the same to the office{s) of the attorney{s} indicated below. 

o By faxing copies of the same to said attorney{s) at the facsimile number: 

Ada County Prosecutor 

Robert R. Chastain 

NOTICE OF HEARING 
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ROBERTRCHASTAIN
ATTORNEYAlLAW

6
300MainSuite158
BoiseIdaho837027728
Telephone2083453110
IdahoStateBar2765

AttorneyforDefendant

INTHEDISTRICTCOURTOFTHEFOURTHJUDICIALDISTRICTOF

THESTATEOFIDAHOINANDFORTHECOUNTYOFADA

STATEOFIDAHO

vs

KERRYSTHOMAS

Defendant

Plaintiff
MOTIONFORPRODUCTIONOF
TRANSCRIPTSOFVARIOUSHEARINGS

CaseNoCRFE20094448

COMESNOWtheDefendantKerrThomasbandthroughhisconflict

AdaCountPublicDefenderRobertRChastainandhereb moves thisCourtfor

itsOrderthatcertaintypewrittentranscriptsbepreparedoftheDefendantsGuilt

Pleaentered onJune242009theSentencingHearingheld on September16

2009andtheMotiontoWithdrawGuiltPlea on October62009

MOTIONFORPRODUCTIONOFVARIOUSTRANSCRIPTSPage1
CDocumentsandSettingsTerryMyDocumentsWPDOCSFORMSNewConflictDefender
CasesThomastranscriptmtnthomaswpd

N
FILED

AM PM

MAY192011

CHRISTOPHERDRICHClerk
ByLANIBROXSON

DEPUTY

000049

N . ______ ~~----__ --
FILED I 

A.M. ______ P.M. flO 
~ ROBERT R. CHASTAIN 

) ATTORNEY AT LAw 
MAY 1 9 2011 

\. "'-" 300 Main, Suite 158 
, Boise, Idaho 83702-7728 

CHRISTOPHER D. RICH, Clerk 
By LANI BROXSON 

DEPUTY 

~\j . ~ Telephone: (208) 345-3110 
j\ 1 Idaho State Bar #2765 

V7~ 
~1 Attorney for Defendant 

\\ 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 

THE STATE OF IDAHO, IN AND FOR THE COUNlY OF ADA 

STATE OF IDAHO, ) 

plaintiff, 
vs. 

KERRY S. THOMAS, 

Defendant. 

) Case No. CRFE 2009-4448 
) 
) MOTION FOR PRODUCTION OF 
) TRANSCRIPTS OF VARIOUS HEARINGS 
) 
) 
) 
) 
) 

COMES NOW the Defendant, Kerry Thomas, by and through his conflict 

Ada County Public Defender, Robert R. Chastain, and hereby moves this Court, for 

its Order that certain typewritten transcripts be prepared of the Defendant's Guilty 

plea entered on June 24, 2009; the Sentencing Hearing held on September 16, 

2009; and the Motion to Withdraw Guilty plea on October 6,2009. 

MOTION FOR PRODUCTION OF VARIOUS TRANSCRIPTS, Page 1 
C:\Documents and Settings\Terry\My Documents\WPDOCS\FORMS\New Conflict Defender 
Cases\Thomas\transcript.mtnthomas.wpd 



Thesetranscripts arenecessartoproperl preparetoaddressthelegalissues

raisedbtheIdahoCourtofAppealsinitsopinionremandingthis casetotheDistrict

Court

SincetheDefendanthasheretoforebeendeclaredindigentitisrespectfull

requestedthecostsofproducingsaidtranscriptsbeatpublic expense

Datedthis lqda ofMa2011

CERTIFICATEOFSERVICE

BdepositingcopiesofthesameintheUnitedStatesMail

Bhanddeliveringcopiesofthesametotheofficesofthe

ROBERTRCHASTAIN

AttorneyforDefendant

Iherebcertif on the daofMa20111served atrueandcorrectcopofthewithinand
foregoingdocumentupontheindividualsnamedbelowinthemannernoted

RobertRChastain

postageprepaidfirstclass

attorneindicatedbelow

Bfaxingcopiesofthesametosaidattorneatthefacsimilenumber2083827124

AdaCountProsecutor200WFrontStreetBoiseID837027300
NicoleOmsbergCourtReporter

MOTIONFORPRODUCTIONOFVARIOUSTRANSCRIPTSPage1
CDocumentsandSettingsTerryMyDocumentsWPDOCSFORMSNewConflictDefender
CasesThomastranscriptmtnthomaswpd

000050

These transcripts are necessary to properly prepare to address the legal issues 

raised by the Idaho Court of Appeals in its opinion remanding this case to the District 

Court. 

Since the Defendant has heretofore been declared indigent, it is respectfully 

requested the costs of producing said transcripts be at public expense. 

Dated this \Qt>day of May, 2011. 

ROBERT R. CHASTAIN 

Attorney for Defendant 

CERTIFICATE OF SERVICE 

I hereby certify on the \.~ay of May, 2011, I served a true and correct copy of the within and 

foregoing document upon the individual(s) named below in the manner noted: 

o By depositing copies of the same in the United States Mail, postage prepaid, first class. 

• By hand delivering copies of the same to the office(s} of the attorney(s) indicated below. 

o By faxing copies of the same to said attorney(s) at the facsimile number: (208) 382-7124 

• Ada County Prosecutor, 200 W. Front Street, Boise, ID, 83702-7300 
• Nicole Omsberg, Court Reporter 

Robert R. Chastain 

MOTION FOR PRODUCTION OF VARIOUS TRANSCRIPTS, Page I 
C:\Documents and Settings\Terry\My Documents\WPDOCS\FORMS\New Conflict Defender 
Cases\ Thomas\transcri pt.mtnthomas.wpd 



sionWethere11052011 Page1

sionWethere11052011
sionDate20110520
geWetherellMike
orterOmsbergNicole

ks
atmanDiane

eAttorneys
isherJean
eillyHeather
hiteJeff

licDefenders

bOfficers

ininterpreters

eID0003

CasenumberFE0904448
Plaintiff
PlaintiffAttorney
DefendantThomasKerry
CoDefendants
PersAttorneyChastainRob
StateAttorneyFisherJean
PublicDefender

0110520
133856 Operator

Recording
133856 Newcase

ThomasKerry
133937 JudgeWetherellMike

Ctcallsandrevwscasedefpresentincustodywcounsel
133951 JudgeWetherellMike

DivisionDC CourtroomCR503
SessionTime1017

000051

sion: Wetherell052011 

sion: Wetherell052011 
sion Date: 2011/05/20 
~e: Wetherell, Mike 
lorter: Omsberg, Nicole 

·k(s): 
atman, Diane 

:e Attorney(s): 
isher, Jean 
eilly, Heather 
Ihite, Jeff 

Ilic Defender(s): 

b. Officer(s): 

Irt interpreter(s): 

.e ID: 0003 

Division: DC 
Session Time: 10: 17 

Case number: FE0904448 
Plaintiff: 

011/05/20 

Plaintiff Attorney: 
Defendant: Thomas, Kerry 
Co-Defendant(s): 
Pers. Attorney: Chastain, Rob 
State Attorney: Fisher, Jean 
Public Defender: 

13:38:56 - Operator 
Recording: 

13:38:56 - New case 
Thomas, Kerry 

13:39:37 - Judge: Wetherell, Mike . 
Ct calls and revws case; def present in custody wlcounsel 

13:39:51 - Judge: Wetherell, Mike 

Page 1 
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lionWethere11052011 Page2

determinationofwhetherornotMrThomasadvdofconsecutivenatureof
134023 JudgeWetherellMike

sentenceswpriorconvictions
134045 PersAttorneyChastainRob

Filedmotionfortranscripts
134059 JudgeWetherellMike

Ctnotestranscriptspreviouslyprepd
134136 StateAttorneyFisherJean

attorneygeneralofficehasalltranscripts
134250 JudgeWetherellMike

July22at1000foradditional revw
134326 Operator

Stoprecording

000052

sion: Wetherell052011 

determination of whether or not Mr. Thomas adv'd of consecutive nature of 
13:40:23 - Judge: Wetherell, Mike 

sentences w/prior convictions 
13:40:45 - Pers. Attorney: Chastain, Rob 

Filed motion for transcripts 
13:40:59 - Judge: Wetherell, Mike 

Ct notes transcripts previously prep'd 
13:41 :36 - State Attorney: Fisher, Jean 

attorney general office has all transcripts 
13:42:50 - Judge: Wetherell, Mike 

July 22 at 10:00 for additional revw 
13:43:26 - Operator 

Stop recording: 

Page 2 



STATEOFIDAHO

vs

Plaintiff

KERRYSTHOMAS
871964

Defendant

FILED

5202011at0148PM

CHRISTOPHERDRICHCLERKOFTHECOURT

INTHEDISTRICTCOURTOFTHEFOURTHJUDICIALDISTRICTOFTHE

STATEOFIDAHOINANDFORTHECOUNTYOFADA

CASENOCRFE20090004448

ORDERTOTRANSPORT

ItappearingthattheabovenameddefendantisinthecustodyoftheIdahoStateBoardof

CorrectionandthatitisnecessarythatKERRYSTHOMASbebroughtbeforethisCourtfor

REVIEWHEARING FridayJuly222011 1000AM

ITISTHEREFOREORDEREDThattheAdaCountySheriffbringtheDefendantfromthe

PenitentiarytotheCourtatsaidtimeandonsaiddate

ITISFURTHERORDEREDThatimmediatelyfollowingsaidCourtappearancetheSheriff

returnsaidDefendanttothecustodyoftheIdahoStatePenitentiary

ITISFURTHERORDEREDThattheIdahoStateBoardofCorrectionreleasethesaid

DefendanttotheAdaCountySheriffforthepurposeoftheaforementionedappearanceandretake

himintocustodyfromtheSheriffuponhisreturntothePenitentiary

ITISFURTHERORDEREDThattheClerkofthisCourtserveacopyhereofuponthe

IdahoDepartmentofCorrectionsandtheAdaCountySheriffforthwithandcertifytothesame

Datedthis20thdayofMay2011

ORDERTOTRANSPORT Page1 000053J 

FILED 
5/20/2011 at 01:48 PM 

CHRISTOPHER D. RICH, CLERK OF THE COURT 

BY~~ -; 
Deputy r 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

STATE OF IDAHO 

Plaintiff, 
CASE NO. CR-FE-2009-0004448 

vs. 

KERRY S THOMAS, 
8/7/1964 

ORDER TO TRANSPORT 

Defendant. 

It appearing that the above-named defendant is in the custody of the Idaho State Board of 

Correction, and that it is necessary that KERRY S THOMAS be brought before this Court for: 

REVIEW HEARING ...... Friday, July 22,2011 @ 10:00 AM 

IT IS THEREFORE ORDERED That the Ada County Sheriff bring the Defendant from the 

Penitentiary to the Court at said time and on said date; 

IT IS FURTHER ORDERED That immediately following said Court appearance the Sheriff 

return said Defendant to the custody of the Idaho State Penitentiary; 

IT IS FURTHER ORDERED That the Idaho State Board of Correction release the said 

Defendant to the Ada County Sheriff for the purpose of the aforementioned appearance and retake 

him into custody from the Sheriff upon his return to the Penitentiary. 

IT IS FURTHER ORDERED That the Clerk of this Court serve a copy hereof upon the 

Idaho Department of Corrections and the Ada County Sheriff forthwith and certify to the same. 

Dated this 20th day of May, 2011. 

ORDER TO TRANSPORT Page 1 



ROBERTRCHASTAIN

AttorneyatLaw
300MainSuite158
BoiseID837027728
2083453110
IdahoStateBar2765

AttorneyforDefendant

INTHEDISTRICTCOURTOFTHEFOURTHJUDICIALDISTRICTOFTHE

STATEOFIDAHO

vs

KERRYSTHOMAS

STATEOFIDAHOINANDFORTHECOUNTYOFADA

Plaintiff

Defendant

RECEIVED MAY242Q11

MAY1g 2011 DRICHClerk
CLERK awwoATMAN

ADACOON

CaseNo CRFE20094448

ORDERFORPRODUCTIONOF
TRANSCRIPTSOFVARIOUS
HEARINGS

Thematterhaving come beforetheCourt upon theDefendantsmotionfor

preparationofvarioushearingtranscriptsandgood causeappearingtherefore
ITISHEREBYORDEREDthatttranscriptsoftheDefendants

GuiltyPleaentered onJune242009theSentencingHearingheld on September

162009andtheMotiontoWithdrawGuiltyPlea on October62009beprepared

atpublic expense

DATEDthis2 ofMa2011

ORDERFORPRODUCTIONOFVARIOUSTRANSCRIPTSPage1
CDocumentsandSettingsTerryMyDocumentsWPDOCSFORMSNewConflictDefenderCasesThomasTRANSCRIOrderthomaswpd

000054

ROBERT R. CHASTAIN 

Attorney at Law 
300 Main, Suite 158 
Boise,ID 83702-7728 
(208) 345-3110 
Idaho State Bar 2765 

Attorney for Defendant 

M)l---.:iiFILEi'1'5'O-l0-.: .. :...c;.;;"" ~f07 _-_:-
....... ___ ...Ji-.M._"" 
A.o 

MAY 2420" 
~ D. RiCH. Clerk ., __ OATMAN 

DIIIIII1 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNlY OF ADA 

STATE OF IDAHO, 

plaintiff, 
vs. 

KERRY S. THOMAS, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. CRFE 2009-4448 

ORDER FOR PRODUCTION OF 
TRANSCRIPTS OF VARIOUS 
HEARINGS 

The matter having come before the Court upon the Defendant's motion for 

preparation of various hearing transcripts, and good cause appearing therefore; 

IT IS HEREBY ORDERED that typewritten transcripts of the Defendant's 

GuJty plea entered on June 24, 2009; the Sentencing Hearing held on September 

16,2009; and the Motion to Withdraw GuJty plea on October 6,2009, be prepared 

at public expense. 

DATED this 2~ day of May, 2011. 

ORDER FOR PRODUCTION OF VARIOUS TRANSCRIPTS, Page 1 
C:\Documents and Settings\Terry\My Documents\WPDOCS\FORMS\New Conflict Defender Cases\Thomas\TRANSCRI.Orderthomas.wpd 



ROBERTRCHASTAIN

ATTORNEYATLAW
300MainSuite158
BoiseIdaho837027728
Telephone2083453110

t IdahoStateBar2765

t AttorneyforDefendant

vs

INTHEDISTRICTCOURTOFTHEFOURTHJUDICIALDISTRICTOF

THESTATEOFIDAHOINANDFORTHECOUNTYOFADA

STATEOFIDAHO

KERRYSTHOMAS

Plaintiff

Defendant

CaseNoCRFE20094448

AMENDEDNOTICEOFSTATUSCONFERENCE
CDocurnentsandSettingsTerryMyDocumentsWPDOCSFORMSNewConflictDefender
CasesThomasAmendednoticestatusconfmtnthomaswpd

AMENDEDNOTICEOFSTATUS
CONFERENCE

COMESNOWtheDefendantKerryThomasbyandthroughhisconflict

AdaCountyPublicDefenderRobertRChastainandherebygivesnoticethatthe

ReviewHearingsetonFridayJuly222011at1000ambeforetheHonorable

MikeWetherellhasbeenresettoFridayAugust52011at1100am

FILED
PM

JUL142011

CHRISTOPHERDRICHClerk
ByELAINETONG

DEPUTY

Page1

000055

· . 

ROBERT R. CHASTAIN 

ATTORNEY AT LAw 
300 Main, Suite 158 
Boise, Idaho 83702-7728 
Telep].lOne: (208) 345-3110 
Idaho State Bar #2765 

Attorney for Defendant 

NO. ___ --:::~_____::::=__--
FIlED L-~~ ______ ~IM~ ___ _= ___ 

JUL 1 4 2011 
CHRISTOPHER D. RICH, Clerk 

By ELAINE TONG 
DEPUTY 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

STATE OF IDAHO, 
Case No. CRFE 2009-4448 

plaintiff, 
vs. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

AMENDED NOTICE OF STATUS 
CONFERENCE 

KERRY S. THOMAS, 

Defendant. 

COMES NOW the Defendant, Kerry Thomas, by and through his conl1ict 

Ada County Public Defender, Robert R. Chastain, and hereby gives notice that the 

Review Hearing set on Friday, July 22, 2011, at 10:00 a.m., before the Honorable 

Mike Wetherell, has been reset to Friday, August 5,2011, at 11:00 a.m. 

AMENDED NOTICE OF STATUS CONFERENCE, Page 1 
C:\Documents and Settings\Terry\My Documents\WPDOCS\FORMS\New Conflict Defender 

~ C",~\Thom,,\Am'nd,dno';=<a'wconf.m' n' hnm".wpd 



Datedthis dayofJuly2011

CERTIFICATEOFSERVICE

ROBERTRCHASTAIN

AttorneyforDefendant

Iherebycertify ontheI dayofJuly2011Iserved atrueandcorrectcopyofthewithinand
foregoingdocumentupontheindividualsnamedbelowinthe manner noted

Bdepositingcopiesofthe sameintheUnitedStatesMailpostageprepaidfirstclass

Bhanddeliveringcopiesofthesametotheofficesoftheattorneindicatedbelow

Bfaxingcopiesofthesametosaidattorneatthefacsimilenumber

jeanFisherAdaCountProsecutor200WFrontStreetBoiseID837027300

RobertRChastain

AMENDEDNOTICEOFSTATUSCONFERENCE
CDocumentsandSettingsTerryMyDocumentsWPDOCSFORMSNewConflictDefender
CasesThomasAmendednoticestatusconf mtnthomaswpd

Page1

000056

,;;b 
Dated this \'~ day of July, 2011. 

ROBERT R. CHASTAIN 
Attorney for Defendant 

CERTIFICATE OF SERVICE 

I hereby certify on the \L{\y ot July, 2011, I served a true and correct copy of the within and 

foregoing document upon tIle individual{s) named below in the manner noted: 

o By depositing copies of the same in the United States Mail, postage prepaid, first class. 

• By hand delivering copies of the same to the office{s) of the attorney(s} indicated below. 

o By faxing copies of the same to said attorney{s} at the facsimile number: 

• Jean Fisher, Ada County Prosecutor, 200 W. Front Street, Boise, ID, 83702-7300 

Robert R. Chastain 

AMENDED NOTICE OF STATUS CONFERENCE, 
C:\Documents and Settings\Terry\My Documents\WPDOCS\FORMS\New Conflict Defender 
Cases\Thomas\Amendednoticestatusconf.mtnthomas.wpd 
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INTHEDISTRICTCOURTOFTHEFOURTHJUDICIALDISTRICTOFTHE
STATEOFIDAHOINANDFORTHECOUNTYOFADA

STATEOFIDAHO

Plaintiff

vs

KERRYSTHOMAS
871964

Defendant

Datedthis3rddayofAugust2011

ORDERTOTRANSPORT Page1

BY

CASENOCRFE20090004448

ORDERTOTRANSPORT

FILED
832011at0144PM

CHRISTOPHERDRICHCLERKOFTHECOURT

DeputyClerk

Itappearingthattheabovenameddefendantisinthecustodyof theIdahoStateBoardof

CorrectionandthatitisnecessarythatKERRYSTHOMASbebroughtbeforethisCourt for

REVIEWHEARING FridayAugust052011 1100AM

ITISTHEREFOREORDEREDThattheAdaCountySheriffbringtheDefendantfromthe

PenitentiarytotheCourtatsaidtimeandonsaiddate

ITISFURTHERORDEREDThatimmediatelyfollowingsaidCourtappearancetheSheriff

returnsaidDefendanttothecustodyoftheIdahoStatePenitentiary

ITISFURTHERORDEREDThattheIdahoStateBoardofCorrectionreleasethesaid

DefendanttotheAdaCountySheriffforthepurposeoftheaforementionedappearanceandretake

himintocustodyfromtheSheriffuponhisreturntothePenitentiary

ITISFURTHERORDEREDThattheClerkofthisCourtserveacopyhereofuponthe

IdahoDepartmentofCorrectionsandtheAdaCountySheriffforthwithandcertifytothesame

MIKEWETHERELL

DistrictJudge

000057

FILED 
8/3/2011 at 01 :44 PM 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

STATE OF IDAHO 

Plaintiff, 
CASE NO. CR-FE-2009-0004448 

vs. 

KERRY S THOMAS, 
81711964 

ORDER TO TRANSPORT 

Defendant. 

It appearing that the above-named defendant is in the custody of the Idaho State Board of 

Correction, and that it is necessary that KERRY S THOMAS be brought before this Court for: 

REVIEW HEARING ...... Friday, August 05, 2011 @ 11 :00 AM 

IT IS THEREFORE ORDERED That the Ada County Sheriff bring the Defendant from the 

Penitentiary to the Court at said time and on said date; 

IT IS FURTHER ORDERED That immediately following said Court appearance the Sheriff 

return said Defendant to the custody of the Idaho State Penitentiary; 

IT IS FURTHER ORDERED That the Idaho State Board of Correction release the said 

Defendant to the Ada County Sheriff for the purpose of the aforementioned appearance and retake 

him into custody from the Sheriff upon his return to the Penitentiary. 

IT IS FURTHER ORDERED That the Clerk ofthis Court serve a copy hereof upon the 

Idaho Department of Corrections and the Ada County Sheriff forthwith and certify to the same. 

Dated this 3rd day of August, 2011. r~ /,uizzt!
MIKE WETHERELL 
District Judge 

ORDER TO TRANSPORT Page 1 



instrumentto

DEPARTMENTOFCORRECTION
CentralRecords
Faxed

ADACOUNTYJAIL

Transport
Faxed

ORDERTOTRANSPORT Page2

CERTIFICATEOFMAILING

Iherebycertifythaton832011IMailedservedatrueand correctcopyofthewithin

CHRISTOPHERDRICH
ClerkoftheDistrictCourt

B

DeputyCourtClerk

000058

CERTIFICATE OF MAILING 

I hereby certify that on 8/3/2011, I Mailed (served) a true and correct copy of the within 

instrument to: 

DEPARTMENT OF CORRECTION 
Central Records 
Faxed 

ADA COUNTY JAIL 
Transport 
Faxed 

ORDER TO TRANSPORT Page 2 

CHRISTOPHER D. RICH 
Clerk of the District Court 

Bf.C)!~· 
Deputy Court Clerk 



SionWethere11080511 Page1

SionWethere11080511
SionDate20110805

jeWetherellMike
orterOmsbergNicole

ks
atmanDiane

eAttorneys
sherJean
uzmanCathy
eillyHeather
3vrekJames

licDefenders

Officers

rtinterpreters

eID0004
CasenumberFE0904448
Plaintiff

PlaintiffAttorney
DefendantThomasKerry
CoDefendants
PersAttorneyChastainRob
StateAttorneyFisherJean
PublicDefender

DivisionDC CourtroomCR504
SessionTime0925

3110805

110124 Operator
Recording

110124 Newcase

ThomasKerry
110148 JudgeWetherellMike

Ctcallscasedefprsentincustodywcounsel Ctofappealdecision

000059

;ion: Wetherell080511 

;ion: Wetherell080511 
;ion Date: 2011/08/05 
~e: Wetherell, Mike 
orter: Omsberg, Nicole 

k(s): 
atman, Diane 

e Attorney(s): 
sher, Jean 
uzman, Cathy 
eilly, Heather 
avrek, James 

lic Defender(s): 

). Officer(s): 

rt interpreter(s): 

e ID: 0004 

Division: DC 
Session Time: 09:25 

Case number: FE0904448 
Plaintiff: 

311/08/05 

Plaintiff Attorney: 
Defendant: Thomas, Kerry 
Co-Defendant(s): 
Pers. Attorney: Chastain, Rob 
State Attorney: Fisher, Jean 
Public Defender: 

11 :01 :24 - Operator 
Recording: 

11 :01 :24 - New case 
Thomas, Kerry 

11 :01:48 - Judge: Wetherell, Mike 

Courtroom: CR504 

Ct calls case; def prsent in custody wI counsel -- Ct of appeal decision --

Page 1 



SionWethere11080511 Page2

110209 JudgeWetherellMike
MrThomasbeingawareofconsecutivesentenceinvolvingpreysentence

110231 PersAttorneyChastainRob
hasnowrecdalltranscripts prepdtosetahearingbriefing

110256 StateAttorneyFisherJean
readytosethearingdate

110553 JudgeWetherellMike
Nov22011at1000forhearing

110610 JudgeWetherellMike
Aug29forbrieffordef Sept19forStateresponse Oct3forreply

110633 JudgeWetherellMike
brief

110709 StateAttorneyFisherJean
Statewillbefilingwaiverofattyclientpriv

110728 PersAttorneyChastainRob
willbeobjecting

111121 JudgeWetherellMike
MotntoWaiveAttyClientPrivtobeheardAug24at300

111216 JudgeWetherellMike
CtadvcounselrecopyofhearingbeforeCtofAppeals

111231 PersAttorneyChastainRob
willprovideCtwithcopyofhistranscript

111243 Operator
Stoprecording

000060

;ion: Wetherell080511 

11 :02:09 - Judge: Wetherell, Mike 
Mr Thomas being aware of consecutive sentence involving prev sentence 

11 :02:31 - Pers. Attorney: Chastain, Rob 
has now rec'd all transcripts -- prep'd to set a hearing/briefing 

11 :02:56 - State Attorney: Fisher, Jean 
ready to set hearing date 

11 :05:53 - Judge: Wetherell, Mike 
Nov 2, 2011 at 10:00 for hearing 

11 :06: 1 0 - Judge: Wetherell, Mike 
Aug 29 for brief for def -- Sept 19 for State response -- Oct 3 for reply 

11 :06:33 - Judge: Wetherell, Mike 
brief 

11 :07:09 - State Attorney: Fisher, Jean 
State will be filing waiver of atty/client priv 

11 :07:28 - Pers. Attorney: Chastain, Rob 
will be objecting 

11: 11 :21 - Judge: Wetherell, Mike 
Motn to Waive Atty/Client Priv to be heard Aug 24 at 3:00 

11: 12: 16 - Judge: Wetherell, Mike 
Ct adv counsel re: copy of hearing before Ct of Appeals 

11:12:31 - Pers. Attorney: Chastain, Rob 
will provide Ct with copy of his transcript 

11 :12:43 - Operator 
Stop recording: 

Page 2 



STATEOFIDAHO

Plaintiff

vs

KERRYSTHOMAS
871964

Defendant

Datedthis5thdayofAugust2011

ORDERTOTRANSPORT Page1

ORDERTOTRANSPORT

FILED

852011at1114AM

CHRISTOPHERDRICHCLERKOFTHECOURT

BY

DeputyClerk

INTHEDISTRICTCOURTOFTHEFOURTHJUDICIALDISTRICTOFTHE

STATEOFIDAHOINANDFORTHECOUNTYOFADA

CASENOCRFE20090004448

ItappearingthattheabovenameddefendantisinthecustodyoftheIdahoStateBoardof

CorrectionandthatitisnecessarythatKERRYSTHOMASbebroughtbeforethisCourtfor
HEARINGSCHEDULED WednesdayAugust242011 0300PM

ITISTHEREFOREORDEREDThattheAdaCountySheriffbringtheDefendantfromthe

PenitentiarytotheCourtatsaidtimeandonsaiddate

ITISFURTHERORDEREDThatimmediatelyfollowingsaidCourtappearancetheSheriff

returnsaidDefendanttothecustodyoftheIdahoStatePenitentiary

ITISFURTHERORDEREDThattheIdahoStateBoardofCorrectionreleasethesaid

DefendanttotheAdaCountySheriffforthepurposeoftheaforementionedappearanceandretake

himintocustodyfromtheSheriffuponhisreturntothePenitentiary

ITISFURTHERORDEREDThattheClerkofthisCourtserveacopyhereofuponthe

IdahoDepartmentofCorrectionsandtheAdaCountySheriffforthwithandcertifytothesame

KEWETHERELL

DistrictJudge

000061

.. 
FILED 

8/5/2011 at 11 :14 AM 

CHRISTOPHER D. RICH, CLERK OF THE COURT 

By:\)A~'r-~ 
Deputy Clerk 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

STATE OF IDAHO 

Plaintiff, 
CASE NO. CR-FE-2009-0004448 

vs. 

KERRY S THOMAS, 
8/7/1964 

ORDER TO TRANSPORT 

Defendant. 

It appearing that the above-named defendant is in the custody of the Idaho State Board of 

Correction, and that it is necessary that KERRY S THOMAS be brought before this Court for: 

HEARING SCHEDULED ...... Wednesday, August 24,2011 @ 03:00 PM 

IT IS THEREFORE ORDERED That the Ada County Sheriff bring the Defendant from the 

Penitentiary to the Court at said time and on said date; 

IT IS FURTHER ORDERED That immediately following said Court appearance the Sheriff 

return said Defendant to the custody of the Idaho State Penitentiary; 

IT IS FURTHER ORDERED That the Idaho State Board of Correction release the said 

Defendant to the Ada County Sheriff for the purpose of the aforementioned appearance and retake 

him into custody from the Sheriff upon his return to the Penitentiary. 

IT IS FURTHER ORDERED That the Clerk of this Court serve a copy hereof upon the 

Idaho Department of Corrections and the Ada County Sheriff forthwith and certify to the same. 

Dated this 5th day of August, 2011. 
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instrumentto

DEPARTMENTOFCORRECTION

CentralRecords

Faxed

ADACOUNTYJAIL

Transport
Faxed

ORDERTOTRANSPORT Page2

CERTIFICATEOFMAILING

Iherebycertifythaton852011IMailedservedatrueandcorrectcopyofthewithin

CHRISTOPHERDRICH
ClerkoftheDistrictCourt

By Qs
DeputyCourtClerk

000062

CERTIFICATE OF MAILING 

I hereby certify that on 8/5/2011, I Mailed (served) a true and correct copy of the within 

instrument to: 

DEPARTMENT OF CORRECTION 
Central Records 
Faxed 

ADA COUNTY JAIL 
Transport 
Faxed 
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CHRISTOPHER D. RICH 
Clerk of the District Court 

BY:O~.............f!*-L:..--
Deputy Court Clerk 



GREGHBOWER

AdaCountyProsecutingAttorney

JeanMFisher

DeputyProsecutingAttorney
200WFrontStreetRoom3191
BoiseIdaho83702
Phone2877700
Fax 2877709

NO f RILED
AM IL PM

INTHEDISTRICTCOURTOFTHEFOURTHJUDICIALDISTRICTOF

THESTATEOFIDAHOINANDFORTHECOUNTYOFADA

AUG122011

CHRISTOPHERDRICHClerk
ByELAINE TONG

DEPUTY

THESTATEOFIDAHO

Plaintiff CaseNoCRFE20090004448

vs STATESMOTIONTO
WAIVEATTORNEYCLIENT

KERRYSTEPHENTHOMAS PRIVILEGE

Defendant

COMESNOWJeanMFisherDeputyAdaCountyProsecutorandfilesthis

motionrequestingthattheCourtwaivetheattorney clientprivilegebetweenthe

DefendantandhisoriginalattorneyAnthonyGeddesThismotionrequestsawaiveron

thelimitedissueofcommunicationbetweentheDefendantandMrGeddesasitrelatesto

communicationstotheDefendantregardingthepleanegotiationsbetweentheprosecuting

attorneyfortheStateofIdahoandtheDefendantintheunderlyingcase

STATESMOTIONTOWAIVEATTORNEYCLIENTPRIVILEGETHOMASPage1
000063

, 
, 

GREG H. BOWER 
Ada County Prosecuting Attorney 

Jean M. Fisher 
Deputy Prosecuting Attorney 
200 W. Front Street, Room 3191 
Boise, Idaho 83702 
Phone: 287-7700 
Fax: 287-7709 

:. 10 Fll1!B P.M ___ _ 

AUG 1 2 2011 

CHRISTOPHER D. RICH, Clerk 
By ELAINE TONG 

DEPUTY 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

THE STATE OF IDAHO, 

Plaintiff, 

vs. 

KERRY STEPHEN THOMAS, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

---------------------------) 

Case No. CR-FE-2009-0004448 

STATE'S MOTION TO 
WAIVE ATTORNEY -CLIENT 
PRIVILEGE 

COMES NOW, Jean M. Fisher, Deputy Ada County Prosecutor, and files this 

motion requesting that the Court waive the attorney - client privilege between the 

Defendant and his original attorney, Anthony Geddes. This motion requests a waiver on 

the limited issue of communication between the Defendant and Mr. Geddes as it relates to 

communications to the Defendant regarding the plea negotiations between the prosecuting 

attorney for the State of Idaho and the Defendant in the underlying case. 

STATE'S MOTION TO WAIVE ATTORNEY-CLIENT PRIVILEGE (THOMAS), Page 1 



TheDefendanthasfiledanappealwiththeIdahoCourtofAppealsstatingthathe

didnotmakeaknowingvoluntaryorintelligentpleabeforeJudgeWetherellbecausehe

wasnotadvisedofthedirectconsequencesthathissentencecouldrunconsecutivetothe

sentencehewascurrentlyservingfromaparoleviolationTheCourtofAppealsvacated

theconvictionandhasremandedthecasebacktotheDistrictCourtforfurther

proceedings

TheStateurgestheCourttowaivetheattorneyclientprivilegeregardingthis

limitedinquirywithhisthendefensecounsel Intheappellatebrieffiledonbehalfof

ThomasThomasasserts thecourtinquiredintowhetherMrThomaswaspresently

onprobationorparoletowhichheanswerednotasoflastFridaybecause hisparolewas

revokedChangeofPleatrp9Howeverthecourtdidnotthenusethisopportunity

asaspringboardtoexplaintoMrThomasthathissentencecouldrunconsecutively to

thesentencehewasthenservingTheconspicuousabsenceofthisadvicewoulditself

leadMrThomastobelievethatthiswasnotapossibilityBriefofAppellantp16

TakenatfacevaluefromtherecordthiswouldappeartobeaccurateHowevertheState

isabsolutelycertainfromthehistoryofthiscasetheextensivenegotiationsbetween

ThomasoriginaldefensecounselthattheDefendantclearlyandunambiguously

understoodthattheStatespleanegotiationsfullydisclosedthatThomaspenitentiary

sentenceswouldrunconsecutivetotheparoleviolation

TheStaterespectfullyrequests thattheattorney clientprivilegeastotheplea

STATESMOTIONTOWAIVEATTORNEYCLIENTPRIVILEGETHOMASPage2
000064

The Defendant has filed an appeal with the Idaho Court of Appeals stating that he 

did not make a knowing, voluntary or intelligent plea before Judge Wetherell because he 

was not advised of the direct consequences that his sentence could run consecutive to the 

sentence he was currently serving from a parole violation. The Court of Appeals vacated 

the conviction and has remanded the case back to the District Court for further 

proceedings. 

The State urges the Court to waive the attorney-client privilege regarding this 

limited inquiry with his then defense counsel. In the appellate brief filed on behalf of 

Thomas, Thomas asserts ... "the court inquired into whether Mr. Thomas was presently 

on probation or parole, to which he answered not as of last Friday because his parole was 

revoked. (Change of Plea, tr., p. 9) However, the court did not then use this opportunity 

as a springboard to explain to Mr. Thomas that his sentence could run consecutively to 

the sentence he was then serving. The conspicuous absence of this advice would itself 

lead Mr. Thomas to believe that this was not a possibility." (Brief of Appellant, p. 16) 

Taken at face value from the record, this would appear to be accurate. However, the State 

is absolutely certain from the history of this case, the extensive negotiations between 

Thomas' original defense counsel, that the Defendant clearly and unambiguously 

understood that the State's plea negotiations fully disclosed that Thomas' penitentiary 

sentences would run consecutive to the parole violation. 

The State respectfully requests that the attorney - client privilege as to the plea 

STATE'S MOTION TO WAIVE ATTORNEY-CLIENT PRIVILEGE (THOMAS), Page 2 



negotiationsbetweencounselofrecordAnthonyGeddesandtheDefendantbewaived

forthelimitedpurposeofthismotion

DATEDthis dayofAugust2011

IHEREBYCERTIFYthatonthis

GREGHBOWER

AdaCountyProsecutingAttorney

JeanMFisher

DeputyProsecutingAttorney

CERTIFICATEOFSERVICE

ofAugust2011Iservedatrueand

correctcopyoftheforegoingMotiontoWaiveAttorneyClientPrivilegetoRobChastain

AttorneyatLaw300MainStreetSuite158BoiseID83702bydepositingcopiesof
sameintheUSMail

STATESMOTIONTOWAIVEATTORNEYCLIENTPRIVILEGETHOMASPage3
000065

negotiations between counsel of record, Anthony Geddes, and the Defendant be waived 

for the limited purpose of this motion. 

DATED this JL day of August, 2011. 

GREG H. BOWER 
Ada County Prosecuting Attorney 

JeaM:Fisher 
Deputy Prosecuting Attorney 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 1101 
of August, 2011, I served a true and 

correct copy of the foregoing Motion to Waive Attorney-Client Privilege to Rob Chastain, 

Attorney at Law, 300 Main Street, Suite 158, Boise ID 83702 by depositing copies of 

same in the US Mail. 

STATE'S MOTION TO WAIVE ATTORNEY-CLIENT PRIVILEGE (THOMAS), Page 3 



RobertRChastain

AttorneyatLaw
300MainSuite158
BoiseIdaho837027728
Telephone2083453110
IdahoStateBar2765

AttorneyfortheDefendant

INTHEDISTRICTCOURTOFTHEFOURTHJUDICIALDISTRICTOFTHE
STATEOFIDAHOINANDFORTHECOUNTYOFADA

STATEOFIDAHO

Plaintiff

vs

KERRYSTEPHENTHOMAS

Defendant

NO

AM

CaseNoCRFE20094448

NOTICE OF INTENT TO

ASSERTATTORNEYCLIENT
PRIVILEGE AND

OBJECTION TO STATES

MOTION TO WAIVE

ATTORNEY CLIENT
PRIVILEGE

COMESNOWDefendantbyandthroughhisattorneyofrecordRobertR

Chastainandherebyprovidesnoticeofhisintenttoasserthisattorneyclient

privilegeastoTonyGeddesinadditionDefendantfurtherobjectstotheStates

MotiontoWaiveAttorneyClientPrivilege

Defendantsupportshisobjectionwiththefollowingmemorandum

FILED
PM

AUG222011

CHRISTOPHERDRICHClerk
ByELAINETONG

DEPUTY

NOTICEOFINTENTTOASSERTATTORNEYCLIENTPRIVILEGEANDOBJECTIONTOSTATES
MOTIONTOWAIVEATTORNEYCLIENTPRIVILEGE Page1

000066

(" , NO. ___ -F-IL~,.~ LJ 
A.M. =I-

I 

)1 Robert R. Chastain 
·t Attorney at Law I 300 Main, Suite 158 
...., ~ Boise, Idaho 83702-7728 

\ 
Y Telephone: (208) 345-3110 
~ Idaho State Bar #2765 

Attorney for the Defendant 

AUG 22 2011 
CHRISTOPHER D. RICH, Clerk 

By ELAINE TONG 
DEPUTY 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

STATE OF IDAHO, 

Plaintiff, 

vs. 

KERRY STEPHEN THOMAS, 

Defendant. 

) 
) Case No.: CRFE 2009-4448 
) 
) NOTICE OF INTENT TO 
) ASSERT ATTORNEY-CLIENT 
) PRIVILEGE AND 
) OBJECTION TO STATE'S 
) MOTION TO WAIVE 
) ATTORNEY-CLIENT 
) PRIVILEGE 

COMES NOW Defendant, by and through his attorney of record, Robert R. 

Chastain, and hereby provides notice of his intent to assert his attorney-client 

privilege as to Tony Geddes; in addition, Defendant further objects to the State's 

Motion to Waive Attorney-Client Privilege. 

Defendant supports his objection with the following memorandum. 

NOTICEOFINTENTTOASSERTATTORNEY-CLIENTPRIVILEGEANDOBJECTIONTOSTATE'S 
J0 MOTION TO WAIVE ATTORNEY-CLIENT PRIVILEGE Page 1 



MEMORANDUM

TheStatemovesthisCourttowaivetheattorney clientprivilegebetween

thedefendantandhisoriginalattorneyAnthonyGeddes onthelimitedissueof

communication between the Defendant and Mr Geddes as it relates to

communicationstotheDefendantregardingthepleanegotiationsbetweenthe

prosecutingattorneyfortheStateofIdahoandtheDefendantintheunderlying

case

HowevertheCourtcannotwaivearightthattheCourtdoesnotpossessIt

istheclientwhoistheholderoftheprivilegeAccordinglyonlytheclientcan

waivetheprivilegeStatevIwakiri106Idaho6186211984Thelawyerclient

privilegeallowsaclienttorefusetodiscloseandtopreventanyotherpersonfrom

disclosingconfidentialcommunicationsmadeforthepurposeoffacilitatingrendering

professionallegalservicestotheclient StarPhoenixMinCovHeclaMinCo

130Idaho2232321997Therequestedwaiverclearlyfallswithinthescopeof

theruleastherelevantcommunicationsifanyobviouslyinvolvedcommunications

madeforthepurposeoffacilitatingrenderingprofessionallegalservicestothe

client Thiscasedoesnotinvolveaclaimofineffectiveassistanceofcounselthat

couldpotentiallypermitMrGeddestodefendagainsttheclaimofineffective

assistance

Ratherthiscaseinvolvesonlytheissuewhethertherecordoftheentire

proceedings affirmativelyshowsthatthedefendantwasinformedofadirect

NOTICEOFINTENTTOASSERTATTORNEYCLIENTPRIVILEGEANDOBJECTIONTOSTATES
MOTIONTOWAIVEATTORNEYCLIENTPRIVILEGE Page2

000067

· , 

MEMORANDUM 

The State moves this Court to "waive the attorney -- client privilege between 

the defendant and his original attorney, Anthony Geddes ... on the limited issue of 

communication between the Defendant and Mr. Geddes as it relates to 

communications to the Defendant regarding the plea negotiations between the 

prosecuting attorney for the State of Idaho and the Defendant in the underlying 

case. " 

However, the Court cannot "waive" a right that the Court does not possess. It 

is "the client [who] is the holder of the privilege. Accordingly, only the client can 

waive the privilege." State v. Iwakiri, 106 Idaho 618, 621 (1984). "The lawyer-client 

privilege allows a client to refuse to disclose and to prevent any other person from 

disclosing confidential communications made for the purpose of facilitating rendering 

professional legal services to the client." Star Phoenix Min. Co. v. Hecla Min. Co., 

130 Idaho 223, 232 (1997). The requested "waiver" clearly falls within the scope of 

the rule, as the relevant communications, if any, obviously involved communications 

made for the purpose of "facilitating rendering professional legal services to the 

client." This case does not involve a claim of ineffective assistance of counsel that 

could potentially permit Mr. Geddes to defend against the claim of ineffective 

assistance. 

Rather, this case involves only the issue whether "the record of the entire 

proceedings . . . affirmatively show[ s] that the defendant was informed of a direct 

NOTICE OF INTENT TO ASSERT ATTORNEY-CLIENT PRIVILEGE AND OBJECTION TO STATE'S 
MOTION TO WAIVE ATTORNEY-CLIENT PRIVILEGE Page 2 



consequenceofpleadingguiltybeforethepleawasaccepted StatevThomas

2011unpublishedemphasisaddedcitingStatevHeredia144Idaho9597

2007quotingICR11CriminalRulel1statesthatBeforeapleaofguiltyis

acceptedtherecordoftheentireproceedingsincludingreasonableinferences

drawntherefrom mustshow thedefendantwas informedofthe

consequencesofthepleaemphasisadded

ThereforeeveniftheStatecouldestablishthatthisCourtcouldorshould

waivetheclientsprivilegetheStatesmotionisuntimely Theentirerecords

sufficiencydependsonthecontentsoftherecordbeforeaguiltypleaisaccepted

TheStateisattemptingtosupplementtherecordafterthepleawasaccepted

ThereforetheStatesrequestisirrelevantbecausetheinquiryislimitedtothe

contentsoftherecordbeforethepleawasacceptedItisthecontentsoftherecordthat

isrelevanttothisinquirynotallofthefactsthatexistedatthetimethepleawas

acceptedThequestionisbeforethepleawasenteredwhatfactsexistedontherecord

Sincethepleaalreadybeenenteredanyfactsontherecordafterthepleaare

irrelevant

WHEREFOREMrThomasrespectfullyrequeststheCourttodenytheStates

Motion

NOTICEOFINTENTTOASSERTATTORNEYCLIENTPRIVILEGEANDOBJECTIONTOSTATES
MOTIONTOWAIVEATTORNEYCLIENTPRIVILEGE Page3000068

consequence [of pleading guilty] before the plea [was] accepted." State v. Thomas 

(2011) (unpublished) (emphasis added) (citing State v. Heredia, 144 Idaho 95, 97 

(2007) (quoting I.C.R. 11)). Criminal Rule J 1 states that "Before a plea of guilty is 

accepted, the record of the entire proceedings, including reasonable inferences 

drawn therefrom, must show . . . [t ]he defendant was informed of the 

consequences of the plea." (emphasis added). 

Therefore, even if the State could establish that this Court could, or should, 

"waive" the client's privilege, the State's motion is untimely. The entire record's 

sufficiency depends on the contents of the record "before" a guilty plea is accepted. 

The State is attempting to supplement the record after the plea was accepted. 

Therefore, the State's request is irrelevant, because the inquiry is limited to the 

contents of the record bifore the plea was accepted. It is the contents of the record that 

is relevant to this inquiry, not all of the facts that existed at the time the plea was 

accepted. The question is, bifore the plea was entered, what facts existed on the record? 

Since the plea already been entered, any facts on the record after the plea are 

irrelevant. 

WHEREFORE, Mr Thomas respectfully requests the Court to deny the State's 

Motion. 

NOTICE OF INTENT TO ASSERT ATTORNEY-CLIENT PRIVILEGE AND OBJECTION TO STATE'S 
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DATEDthis 2 dayofAugust2011

CERTIFICATEOFSERVICE

ROBERTRCHASTAIN

AttorneyforDefendant

Iherebycertifyonthe22dayofAugust2011Iserved atrueandcorrectcopyofthe
withinandforegoingdocumentupontheindividualsnamedbelowinthemannernoted

BydepositingcopiesofthesameintheUnitedStatesMailpostageprepaidfirst
class

Byhanddeliveringcopiesofthesame

Byfaxingcopiesofthesametosaidattorneysatthefacsimilenumber

AdaCountyProsecutor

RobertRChastain

NOTICEOFINTENTTOASSERTATTORNEYCLIENTPRIVILEGEANDOBJECTIONTOSTATES
MOTIONTOWAIVEATTORNEYCLIENTPRIVILEGE Page4000069

DATED this J} day of August, 2011. 

ROBERT R. CHASTAIN 
Attorney for Defendant 

CERTIFICATE OF SERVICE 

I hereby certify on the :;..--..2 day of August, 2011, I served a true and correct copy of the 
within and foregoing document upon the individual(s) named below in the manner noted: 

o By depositing copies of the same in the United States Mail, postage prepaid, first 
class. 

• By hand delivering copies of the same 

o By faxing copies ofthe same to said attorney(s) at the facsimile number: 

Ada County Prosecutor 

Robert R. Chastain 

NOTICE OF INTENT TO ASSERT ATTORNEY-CLIENT PRIVILEGE AND OBJECTION TO STATE'S 
MOTION TO WAIVE ATTORNEY-CLIENT PRIVILEGE Page 4 
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RbertRChastain

Attorney atLaw

300MainSuite158
BoiseIdaho837027728
Telephone2083453110
IdahoStateBar2765

AttorneyfortheDefendant

INTHEDISTRICTCOURTOFTHEFOURTHJUDICIALDISTRICTOFTHE
STATEOFIDAHOINANDFORTHECOUNTYOFADA

STATEOFIDAHO

Plaintiff

vs

KERRYSTEPHENTHOMAS

Defendant

DEFENDANTSMEMORANDUM

NO

AM

CaseNoCRFE20094448

DEFENDANTSMEMORANDUM

FILER 53
PM

AUG29201
CHRISTOPHERDRICHClerk

ByMAURAOLSON
DEPUTY

COMESNOWtheDefendantKerryStephenThomasbyandthrough

conflictAdaCountyPublicDefenderRobertR Chastainandherebysubmitsthe

followingMemorandumpursuanttotheCourtsrequestandultimatelyinsupport

ofhisMotiontoWithdrawhisGuiltyPlea

Page1000071

.. 

'1 , 
.... 

Rpbert R. Chastain 
Attorney at Law 
300 Main, Suite 158 
Boise, Idaho 83702-7728 
Telephone: (208) 345-3110 
Idaho State Bar #2765 

Attorney for the Defendant 

NO. = FIlED = §! 
A.M. p.M_rzL ____ _ 

AUG 29 2011 
CHRISTOPHER D. RICH, Clerk 

By MAURA OLSON 
DEPUTY 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

STATE OF IDAHO, ) 
) Case No.: CRFE 2009-4448 

Plaintiff, ) 
) DEFENDANT'S MEMORANDUM 

vs. ) 
) 

KERRY STEPHEN THOMAS, ) 
) 

Defendant. ) 
) 

COMES NOW the Defendant, Kerry Stephen Thomas, by and through 

conflict Ada County Public Defender, Robert R. Chastain, and hereby submits the 

following Memorandum, pursuant to the Court's request, and ultimately in support 

of his Motion to Withdraw his Guilty Plea. 

DEFENDANT'S MEMORANDUM 

Page 1 



MEMORANDUM

TheissuebeforethisCourtinvolvesamotiontowithdrawKerryThomas

guiltypleapursuanttoRule33coftheIdahoCriminalRulesRule33cprovides

WithdrawalofpleaofguiltyAmotiontowithdrawapleaofguiltymay
bemadeonlybeforesentenceisimposedorimpositionofsentenceis
suspendedbuttocorrectmanifestinjusticethecourtaftersentence
may set aside the judgment of conviction and permit the

defendanttowithdrawdefendantsplea

Defendantsmotiontowithdrawhisguiltypleawasmadeafterthecourt

imposedsentencetriggeringthemanifestinjusticestandardInStatevHuffmanthe

IdahoCourtofAppealsexplainedwhenmanifestinjusticemaybefound

Manifestinjusticewillbefoundifthepleawasnottakenin
compliancewith constitutional due process standards which

requirethataguiltypleabeenteredvoluntarilyknowinglyand
intelligentlyCompliancewiththesestandardsturnsuponwhether1
thepleawasvoluntaryinthesensethatthedefendantunderstoodthe
natureofthechargesandwasnotcoerced2thedefendantknowingly
andintelligentlywaivedhisrightstoajurytrialtoconfrontadverse
witnessesandtoavoidselfincriminationand3thedefendant
understoodtheconsequencesofpleadingguilty

137Idaho8868872002internalcitationsomittedemphasisadded

InHuffmanthequestionwaswhetherthepossibilitythatthedefendants

sentencewillbemadetorunconsecutivelytoapriorsentenceisadirectconsequence

ofwhichthedefendantmustbeinformedinordertoensurethataguiltypleais

voluntaryknowingandintelligentId TheHuffmanCourtconcludedthatifa

consecutivesentencehasbeenimposeduponadefendantwhopleadedguilty

withoutawarenessofthispossibleconsequencethatthedefendantssentence

DEFENDANTSMEMORANDUM

Page2000072

MEMORANDUM 

The issue before this Court involves a motion to withdraw Kerry Thomas' 

guilty plea pursuant to Rule 33(c) of the Idaho Criminal Rules. Rule 33(c) provides: 

Withdrawal of plea of guilty. A motion to withdraw a plea of guilty may 
be made only before sentence is imposed or imposition of sentence is 
suspended; but to correct manifest injustice the court after sentence 
may set aside the judgment of conviction and permit the 
defendant to withdraw defendant's plea. 

Defendant's motion to withdraw his guilty plea was made after the court 

imposed sentence, triggering the manifest injustice standard. In State v. Huffman, the 

Idaho Court of Appeals explained when manifest injustice may be found: 

Manifest injustice will be found if the plea was not taken in 
compliance with constitutional due process standards, which 
require that a guilty plea be entered voluntarily, knowingly, and 
intelligently. Compliance with these standards turns upon whether: (1) 
the plea was voluntary in the sense that the defendant understood the 
nature of the charges and was not coerced; (2) the defendant knowingly 
and intelligently waived his rights to a jury trial, to confront adverse 
witnesses, and to avoid self-incrimination; and (3) the defendant 
understood the consequences of pleading guilty. 

137 Idaho 886, 887 (2002) (internal citations omitted) (emphasis added). 

In Huffman, the question was "whether the possibility that the defendant's 

sentence will be made to run consecutively to a prior sentence is a direct consequence 

of which the defendant must be informed in order to ensure that a guilty plea is 

voluntary, knowing, and intelligent." Id. The Huffman Court concluded that "if a 

consecutive sentence has been imposed upon a defendant who pleaded guilty 

without awareness of this possible consequence, [that the defendant's sentence 

DEFENDANT'S MEMORANDUM 
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willbemadetorunconsecutivelytoapriorsentencewithdrawaloftheplea

mustbeallowedIdemphasisadded

ItisclearfromtheStatesinitialappellatebriefingthatitintendstoarguethat

Defendantwasadequatelyinformedoftheconsequencesofpleadingguiltybecause

ofDefendantspriorexperiencewiththecriminaljusticesystem StatesBr13

HoweverMrThomascontendsthattherecordisclearthatthisCourtscautionary

statementtohimwouldcauseanynonlawyerandperhapsevenmanylawyersto
n

believethathewassubjectonlytospendingthirtyyearsinprisonfromthedateof

thesentenceSpecificallythisCourtstated

MrThomasitismyunderstandingthatyouaregoingtobepleading
guiltythismorningtotwocountsofintentionallytransferringtheHIV
virussicandthatyouunderstandthateachofthosecouldexposeyou
toasentenceofupto15yearsinprisonandafineupto5000or
bothandthatbecausesentencescanbeimposedconsecutivelyinIdahoyouare
atriskforimprisonment forupto30yearsfinesofupto10000orboth
andrestitutionshouldthatbeappropriatetoanyvictiminthiscaseIs
thatcorrect

emphasisadded

ThekeypointisthatMrThomaswastoldthatduetothefactthatsentences

canbeconsecutiveinIdahohecouldfacethirtyyearsThisstatementismisleading

andwithallduerespecttothisCourtincorrect Rathertheactualriskfromthe

potentialforconsecutivesentenceswasthatDefendantcouldspendthirtythreeyears

inprison

ThisCourtalsostatedatthebeginningofthesentencingproceedingsthatThedefendantisthussubjecttoa
sentenceofupto30yearsinprisona10000fineorbothTrp5emphasisadded
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will be nlade to run consecutively to a prior sentence,] withdrawal of the plea 

must be allowed." Id. (emphasis added). 

It is clear from the State's initial appellate briefing that it intends to argue that 

Defendant was adequately informed of the consequences of pleading guilty, because 

of Defendant's prior experience with the criminal justice system. State's Br. 13. 

However Mr. Thomas contends that the record is clear that this Court's cautionary 

statement to him would cause any non-lawyer (and perhaps even many la""yers) to 

D 

believe that he was subject only to spending thirty years in prison from the date of 

the sentence. Specifically, this Court stated: 

Mr. Thomas, it is my understanding that you are going to be pleading 
guilty this morning to two counts of intentionally transferring the HIV 
virus (sic) and that you understand that each of those could e:Arpose you 
to a sentence of up to 15 years in prison and a fine up to $5,000, or 
both; and that because sentences can be imposed consecutively in Idaho, you are 
at risk for imprisonment for up to 30 years, fines of up to $10,000, or both, 
and restitution should that be appropriate to any victim in this case. Is 
that correct? 

(emphasis added). I 

The key point is that Mr. Thomas was told that, due to the fact that sentences 

can be consecutive in Idaho, he could face t11ir:tJ?. years. This statement is misleading, 

and with all due respect to this Court, incurrect. Rather, the actual risk from the 

potential for consecutive sentences was that Defendant could spend thirty-three years 

in prison. 

1This Court also stated at the beginning of the sentencing proceedings that "The defendant is, thus, subject to a 
sentence of up to 30 years in prison, a $10,000 fine, or both." Tr. p. 5 (emphasis added). 
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Ataminimumthestatementoftheeffectofconsecutivesentenceswas

ambiguous PerhapsthisCourtintendedtostatethatDefendantwasatriskof

imprisonment forupto30yearsfortheseoffensesonlyHoweverthatwasnotwhat

thisCourttoldMr Thomas ThisCourttoldMr Thomashewasatriskfor

imprisonmentforonlyupto30yearswhenhewasactuallyatriskforimprisonment

30yearsconsecutivetohisexistingprisonsentence

IfthisCourtintendedtoinformMr Thomashewasactuallyatriskfor

imprisonmentofupto33yearsthentheactualadvisalwassoambiguousthatit

cannotreasonablybearguedthathisawarenessoftheeffectsofhisguiltypleawere

closetomeetingtherequiredconstitutionalstandards

CONCLUSION

FortheforegoingreasonsthisCourtshouldfindthatMr Thomaswasnot

properlyadvisedthatsaidfailureamountedtomanifestinjusticeandallowMr

ThomastowithdrawhisguiltypleaandproceedtoJuryTrialontheoriginal

indictment
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At a minimum, the statement of the effect of consecutive sentences was 

ambiguous. Perhaps this Court' intended to state that Defendant was at risk of 

"imprisonment for up to 30 years for these offenses onlY." However, that was not what 

this Court told Mr. Thomas. This Court told Mr. Thomas he was at risk for 

imprisonment for only up to 30 years, when he was actually at risk for imprisonment 

30 years consecutive to his existing prison sentence. 

If this Court intended to inform Mr. Thomas he was actually at risk for 

imprisonment of up to 33 years, then the actual advisal was so ambiguous that it 

cannot reasonably be argued that his awareness of the effects of his guilty plea were 

close to meeting the required constitutional standards. 

CONCLUSION 

For the foregoing reasons, this Court should find that Mr. Thomas, was not 

properly advised; that said failure amounted to manifest injustice, and allow Mr. 

Thomas to withdraw his guilty plea and proceed to Jury Trial on the original 

indictment. 
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CORRECTSENTENCING

PURSUANTTOICR35

COMESNOWJeanMFisherDeputyProsecutingAttorneyinandfortheCountyof

AdaStateofIdahoandfilesthisMotiontoCorrectthedefendantssentencepursuanttoICR35

InthiscasetheStateandcounselforthedefendantarrivedatamutuallyagreeablenegotiation

thatconsistedofthedefendantpleadingguiltytotwoofthesevencountscontainedinthe

indictmentwiththesentencesrunningconsecutivetoeachotherTranscriptofGuiltyPleaThe

Statehoweverdidnotplacealastconditionconsecutivetotheparoleviolationontherecord

atthetimeofThomasguiltypleaThedefendantwassentencedonJune242009Thecourt

orderedthedefendanttoservefixedtimeconsecutivetohisparoleviolation
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GREG H. BOWER 
Ada County Prosecuting Attorney 

Jean M. Fisher 
Deputy Prosecuting Attorney 
200 W. Front Street, Room 3191 
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Fax: 287-7709 
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D!PUTY 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

THE STATE OF IDAHO, 

Plaintiff, 

vs. 
KERRY STEPHEN THOMAS, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 

---------------------------) 

Case No. CR-FE-2009-0004448 

STATE'S MOTION TO 
CORRECT SENTENCING 
PURSUANT TO I.C.R. 35 

COMES NOW, Jean M. Fisher, Deputy Prosecuting Attorney, in and for the County of 

Ada, State ofIdaho, and files this Motion to Correct the defendant's sentence pursuant to ICR 35. 

In this case, the State and counsel for the defendant arrived at a mutually agreeable negotiation 

that consisted of the defendant pleading guilty to two of the seven counts contained in the 

indictment with the sentences running consecutive to each other (Transcript of Guilty Plea). The 

State, however, did not place a last condition (consecutive to the parole violation) on the record 

at the time of Thomas' guilty plea. The defendant was sentenced on June 24, 2009. The court 

ordered the defendant to serve fixed time consecutive to his parole violation. 

State's Motion to Correct Sentencing Pursuant to LC.R. 35, (State v. Kerry Stephen Thomas, 
CRFE090004448) Page 1 



ThedefendantappealedhisconvictionstatingthathewasnottoldbytheCourtthathis

sentencecouldrunconsecutivetohisparoleviolationTherecordsupportsThomasargument

TheStaterespectfullyrequestspursuanttoICR35thatThomassentencebecorrectedinthe

mannerconsistentwiththenegotiatedpleaagreementthatwasplacedontherecordatthetime

thatThomaspledguiltytotwocountsofKnowinglyTransferoftheHIVVirusTherecord

clearlyindicatesthatThomascouldfaceamaximumsentenceofuptofifteenyearsoneach

countthatcouldrunconsecutivetoeachotherInthiscasethedefendantreceivedfifteenyears

oneachcountwithtenyearsfixedwitheachrunningconsecutiveforatotalofthirtyyearswith

twentyyearsfixedAdditionallytheStaterequeststhatthetimehewasorderedtoservereflect

thatitistorunconcurrenttotheparoleviolationthatThomaswasorderedtoservebytheIdaho

ParoleCommissioninaseparatehearing

Respectfullysubmittedthis16thdayofSeptember2011

GREGHBOWER

AdaCountyProsecutingAttorney

Jef Fisher

DeutyProsecutingAttorney

CERTIFICATEOFMAILING
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The defendant appealed his conviction stating that he was not told by the Court that his 

sentence could run consecutive to his parole violation. The record supports Thomas' argument. 

The State respectfully requests pursuant to ICR 35 that Thomas' sentence be corrected in the 

manner consistent with the negotiated plea agreement that was placed on the record at the time 

that Thomas pled guilty to two counts of Knowingly Transfer of the HIV Virus. The record 

clearly indicates that Thomas could face a maximum sentence of up to fifteen years on each 

count that could run consecutive to each other. In this case, the defendant received fifteen years 

on each count with ten years fixed, with each running consecutive for a total of thirty years with 

twenty years fixed. Additionally, the State requests that the time he was ordered to serve reflect 

that it is to run concurrent to the parole violation that Thomas was ordered to serve by the Idaho 

Parole Commission in a separate hearing. 

Respectfully submitted this 16th day of September 2011. 

GREG H. BOWER 
Ada County Prosecuting Attorney 

Je 
De uty Prosecuting Attorney 

CERTIFICATE OF MAILING 

I HEREBY CERTIFY that on this --.l4- day of September 2011, I caused to be served, 

a true and correct copy of the foregoing to Robert Chastain, Attorney at Law, 300 Main St., Ste. 

158, Boise, ID 83702-7728 in the manner noted: 

D By depositing copies of the same in the United States mail, postage prepaid, first class. 

L)(.ay informing the office of said individual(s) that said copies were available for pickup at 

the Office of the Ada County Prosecutor. 

D By faxing copies of the same to said attorney(s) at the facsimile numbe . -+------:..--_ 
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CaseNoCRFE20090004448

STATESBRIEFOBJECTING

TODEFENDANTSMOTION
TOWITHDRAWGUILTYPLEA

COMESNOWJeanMFisherDeputyProsecutingAttorneyinandfortheCountyof

AdaStateofIdahoandfilesthisobjectiontothedefendantsmotiontowithdrawhisguiltyplea

InMarchof2009thedefendantwasindictedbyanAdaCountyGrandJuryonsevencountsof

KnowinglyTransferoftheHIVVirusThedefendantwasarraignedonMarch192009On

May72009theStatefiledanInformationPartIIchargingthatThomaswasarepeatoffender

andmorespecificallyarepeatsexualoffenderThomashadpreviouslybeenchargedofrape

statutoryandKnowingTransferofHIVin1990towhichhepledguiltytotherapeHewentto

prisonandwasreleasedIn1996ThomaswaschargedagainwithKnowingTransferoftheHIV
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GREG H. BOWER 
Ada County Prosecuting Attorney 

Jean M. Fisher 
Deputy Prosecuting Attorney 
200 W. Front Street, Room 3191 
Boise, Idaho 83702 
Phone: 287-7700 
Fax: 287-7709 
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CHRISTOPHER o. RICH, Clerk 
By ELAINE TONG 

DEPUTY 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

THE STATE OF IDAHO, 

Plaintiff, 

vs. 
KERRY STEPHEN THOMAS, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 

----------------------------) 

Case No. CR-FE-2009-0004448 

STATE'S BRIEF OBJECTING 
TO DEFENDANT'S MOTION 
TO WITHDRAW GUILTY PLEA 

COMES NOW, Jean M. Fisher, Deputy Prosecuting Attorney, in and for the County of 

Ada, State ofIdaho, and files this objection to the defendant's motion to withdraw his guilty plea. 

In March of2009, the defendant was indicted by an Ada County Grand Jury on seven counts of 

Knowingly Transfer of the HIV Virus. The defendant was arraigned on March 19, 2009. On 

May 7, 2009, the State filed an Information Part II charging that Thomas was a repeat offender, 

and more specifically, a repeat sexual offender. Thomas had previously been charged of rape 

(statutory) and Knowing Transfer of HI V in 1990 to which he pled guilty to the rape. He went to 

prison and was released. In 1996, Thomas was charged again with Knowing Transfer of the HIV 

State's Brief Objecting to Defendant's Motion to Withdraw Guilty Plea 
(State v. Kerry Stephen Thomas, CRFE090004448) Page 1 



VirusHewasconvictedbyajuryandsentencedtofifteenyearswithsevenfixedHewasagain

releasedAtthetimeofhisarrestThomashadapproximatelythreeyearsleftonhisparolefrom

the1996convictionthathewasservingpenitentiarytimeforafteraparolerevocationhearing

basedonthenewcharges

DuringpleanegotiationstheStateandcounselforthedefendantarrivedatamutually

agreeablenegotiationthatconsistedofthedefendantpleadingguiltytotwoofthesevencounts

containedintheindictmentwiththesentencesrunningconsecutivetoeachotherandtothe

paroleviolationUnfortunatelytheStatedidnotplacethelastconditionconsecutivetothe

paroleviolationontherecordatthetimeofThomasguiltypleaThedefendantwassentenced

onJune242009Thecourtorderedthedefendanttoservefixedtimeconsecutivetohisparole

violation

ThedefendantappealedhisconvictionstatingthathewasnottoldbytheCourtthathis

sentencecouldrunconsecutivetohisparoleviolationHoweverThomasdoesconcedethathe

knewatthetimethathepledguiltytothetwocountsofKnowingTransferofHIVthathis

sentencecouldrunconsecutivetoeachcountforathirtyyearaggregatesentenceTheCourtof

AppealsvacatedthedistrictcourtsorderdenyingThomasmotiontowithdrawhisguiltyplea

basedontherecordthatThomaswasnottoldincourtthathissentencecouldinfactrun

consecutivetohisparoleviolation

UnderICR33cawithdrawalofapleaofguiltymaybemadeonlybeforesentenceis

imposedorimpositionofsentenceissuspendedbuttocorrectmanifestinjusticethecourt

aftersentencemaysetasidethejudgmentofconvictionandpermitthedefendantto

withdrawthedefendantspleaTheStateacknowledgesafter listeningtotherecordthat

ThomaswasnottoldinCourtthathissentencescouldrunconsecutivetohisparoleviolation

StatesBriefObjectingtoDefendantsMotiontoWithdrawGuiltyPlea
StatevKerryStephenThomasCRFE090004448Page2 000079

Virus. He was convicted by a jury and sentenced to fifteen years with seven fixed. He was again 

released. At the time of his arrest, Thomas had approximately three years left on his parole from 

the 1996 conviction that he was serving penitentiary time for after a parole revocation hearing 

based on the new charges. 

During plea negotiations, the State and counsel for the defendant arrived at a mutually 

agreeable negotiation that consisted of the defendant pleading guilty to two of the seven counts 

contained in the indictment with the sentences running consecutive to each other and to the 

parole violation. Unfortunately, the State did not place the last condition (consecutive to the 

parole violation) on the record at the time of Thomas' guilty plea. The defendant was sentenced 

on June 24, 2009. The court ordered the defendant to serve fixed time consecutive to his parole 

violation. 

The defendant appealed his conviction stating that he was not told by the Court that his 

sentence could run consecutive to his parole violation. However, Thomas does concede that he 

knew at the time that he pled guilty to the two counts of Knowing Transfer of HIV that his 

sentence could run consecutive to each count for a thirty year aggregate sentence. The Court of 

Appeals vacated the district court's order denying Thomas' motion to withdraw his guilty plea 

based on the record that Thomas was not told in court that his sentence could, in fact, run 

consecutive to his parole violation. 

Under ICR 33 (c), a withdrawal of a plea of guilty may be made only before sentence is 

imposed or imposition of sentence is suspended; but to correct manifest injustice the court 

after sentence may set aside the judgment of conviction and permit the defendant to 

withdraw the defendant's plea. The State acknowledges after listening to the record that 

Thomas was not told in Court that his sentences could run consecutive to his parole violation. 

State's Brief Objecting to Defendant's Motion to Withdraw Guilty Plea 
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HowevertheStatedoesnotbelievethatthisclaimconsideredinthetotalityoftherecordthat

doesexistthatitamountstomanifestinjusticeIntheunpublishedopinionoftheCourtof

AppealstheCourtitselfstatesbyfootnotethatthedefendantonappealacknowledgedthatifhe

Thomashadreceivedconcurrenttreatmentwiththepriorsentencethentherewouldbeno

prejudiceienomanifestinjusticeandhisclaimwouldberenderedmootThedefendant

knowinglyintelligentlyandvoluntarilypledguiltytotwocountsofKnowingTransferofthe

HIVvirusHewastoldinopencourtthathecouldreceiveconsecutivesentencesastothesetwo

countsShouldthecourtfollowtheCourtofAppealsfootnotedsuggestionofsentencing

ThomastoconcurrenttimeontheparoleviolationThomascannotshowprejudice

Thedefendantatthetimehepledguiltyinthiscasewasclearlyandunambiguouslytold

thathissentencecouldrunconsecutivetoeachotherAdditionallyafterthedefendantpled

guiltytheStatewasaskedifitwassatisfiedwiththedefendantsfactualbasisTheStatewas

notsatisfiedandThomashadtoprovideadditionalelementsstatingthatheinfactwasHIV

positiveandthathedidnottellthevictimofhismedicalstatusbeforeheengagedinsexual

intercoursewithherTranscriptofGuiltyPleapages22 24Thomascorrectedhisownrecord

andstatedthatinNovemberandDecemberof2008henevertoldhisvictimofhismedicalstatus

InsodoingThomasclearlyillustratedthathisguiltypleawasnotonlyknowinglybut

voluntarilyandintelligentlyaswell

GivenThomasownstatementsatthetimeoftheguiltypleaitwouldbedraconianand

manifestlyunjusttotheStateandtothevictimtoallowThomastonowwithdrawhisguiltyplea

TheStateunderstandsthatadefendantsdueprocessrightsrequirethataguiltypleabemade

knowinglyvoluntarilyandintelligentlyThomasguiltypleastothetwocountsofHIVonJune

242009wereallofthoseTheStaterequeststhathismotiontowithdrawtheguiltypleabe

StatesBriefObjectingtoDefendantsMotiontoWithdrawGuiltyPlea
StatevKerryStephenThomasCRFE090004448Page3
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However, the State does not believe that this claim, considered in the totality of the record that 

does exist, that it amounts to "manifest injustice." In the unpublished opinion of the Court of 

Appeals, the Court itself states by footnote that "the defendant on appeal acknowledged that if he 

[Thomas] had received concurrent treatment with the prior sentence then there would be no 

prejudice, i.e. no manifest injustice, and his claim would be rendered moot." The defendant 

knowingly, intelligently, and voluntarily pled guilty to two counts of Knowing Transfer of the 

HIV virus. He was told in open court that he could receive consecutive sentences as to these two 

counts. Should the court follow the Court of Appeals footnoted suggestion of sentencing 

Thomas to concurrent time on the parole violation, Thomas cannot show prejudice. 

The defendant at the time he pled guilty in this case was clearly and unambiguously told 

that his sentence could run consecutive to each other. Additionally, after the defendant pled 

guilty, the State was asked ifit was satisfied with the defendant's factual basis. The State was 

not satisfied and Thomas had to provide additional elements stating that he, in fact, was HIV 

positive and that he did not tell the victim of his medical status before he engaged in sexual 

intercourse with her (Transcript of Guilty Plea, pages 22 - 24). Thomas corrected his own record 

and stated that in November and December of2008 he never told his victim of his medical status. 

In so doing, Thomas clearly illustrated that his guilty plea was not only knowingly, but 

voluntarily and intelligently as well. 

Given Thomas' own statements at the time ofthe guilty plea, it would be draconian and 

manifestly unjust to the State and to the victim to allow Thomas to now withdraw his guilty plea. 

The State understands that a defendant's due process rights require that a guilty plea be made 

knowingly, voluntarily and intelligently. Thomas' guilty pleas to the two counts of HI V on June 

24, 2009 were all of those. The State requests that his motion to withdraw the guilty plea be 

State's Brief Objecting to Defendant's Motion to Withdraw Guilty Plea 
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deniedandthathissentencebecorrectedinthathistimetoserveonthecasebeforethiscourtrun

concurrenttothetimehewasorderedtoserveontheparoleviolationfromhissecondfelonysex

conviction

Respectfullysubmittedthis16thdayofSeptember2011

GREGHBOWER

AdaCountyProsecutingAttorney
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denied and that his sentence be corrected in that his time to serve on the case before this court run 

concurrent to the time he was ordered to serve on the parole violation from his second felony sex 

conviction. 

Respectfully submitted this 16th day of September 2011. 

GREG H. BOWER 
Ada County Prosecuting Attorney 

~-sh-e-r------------
Deputy Prosecuting Attorney 
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MEMORANDUM

TheStateconcedesthatafterlisteningtotherecordthatThomas wasnottoldin

Courtthathissentencescould runconsecutivetohisparoleviolation StatesBr2

TheStateagainacknowledgedthisconcessioninitsRule35MotionstatingThe

defendantappealedhisconvictionstatingthathe wasnottoldbtheCourtthathis

sentencecould runconsecutivetohisparoleviolation TherecordsupportsThomas

argument P2emphasisadded ThereforetheStateessentiallstipulatesthatthe

recorddoesnotestablishthattheplea was entered knowinglvoluntaril and

intelligentlAsnotedinDefendantsopeningbrieftherecordistheonl source from

whichtoinferfactsregardingwhethertheguiltplea was knowingvoluntarand

intelligent InlightoftheStatesconcessionthe case lawcitedinDefendantsopening

briefrethattheissuebenarrowedtowhethermanifestinjusticeresultedfromthe

guiltplea

Inthis case themostcriticalpointisthattheconceptsofprejudiceand

manifestinjustice arenotequivalent TheStateinvitesthisCourttoreducethe

Defendantssentencefromthirtthreeyearstothirtyears whichtheStateclaimswould

eliminate an prejudicetothedefendant WithduerespecttotheCourtofAppeals

ParticularlyStatevHuffman137Idaho8862002

DEFENDANTSSUPPLEMENTALMEMORANDUMINSUPPORTOFMOTIONTOWITHDRAW
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MEMORANDUM 

The State concedes that "after listening to the record that Thomas was not told in 

Court that his sentences could run consecutive to his parole violation." State's Br. 2. 

The State again acknowledged this concession in its Rule 35 Motion, stating "The 

defendant appealed his conviction stating that he was not told by the Court that his 

sentence could run consecutive to his parole violation. The record supports Thomas' 

argument." P. 2 (emphasis added). Therefore, the State essentially stipulates that the 

record does not establish that the plea was entered "knowingly, voluntarily, and 

intelligently." As noted in Defendant's opening brief, the record is the only source from 

which to infer facts regarding whether the guilty plea was knowing, voluntary, and 

intelligent. In light of the State's concession, the case law cited in Defendant's opening 

brief! requires that the issue be narrowed to whether manifest injustice resulted from the 

guJty plea. 

In this case, the most critical point is that the concepts of "prejudice" and 

"manifest injustice" are not equivalent. The State invites this Court to reduce the 

Defendant's sentence from thirty-three years to thirty years, which the State claims would 

eliminate any prejudice to the defendant. With due respect to the Court of Appeals' 

1Particularly, State v. Huffman, 137 Idaho 886 (2002). 
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footnotetheissueofprejudiceis a redherring Theonlissueiswhetherthere was

manifestinjusticeIf so Defendantmustbepermittedtowithdrawhisguiltp

TheHuffmancourt was unequivocalaboutthefactthat a defendantmustbe

permittedtowithdrawhisguiltpleaifit wasnotvoluntarknowingandintelligent

TheStateconcedesthattherecordcannotsupportthisrequirementTheonl reason the

Huffmancourtdidnotpermitwithdrawaloftheplea was thattherecordreflectedthatthe

defendanthadtoknowthe conse ofhisplea InotherwordsHuffmandidnot

permitwithdrawalofthepleabecauseitfoundthattherecordsupportedthepositionthat

theplea was enteredknowinglintelligentlandvoluntaril

This case howeverinvolvestheoppositefactstheStateconcedesthattherecord

doesnotreflectDefendantsknowledgeregardingthe consequences ofDefendantsplea

ThereforetheonlissueiswhethermanifestinjusticeresultedfromDefendantslackof

knowledge andthatquestionhasbeenansweredintheaffirmativebHuffman

Accordingtobindingprecedent asamatteroflaw a guiltpleathatisnotknowingl

enteredconstitutesmanifestinjusticeandthedefendantmustbepermittedtowithdraw

theguiltplea
2

TheStatesbriefseemstoimplythatthedecisiontopermitwithdrawaloftheguiltypleaisamatterof
discretionStatesBr2tocorrectmanifestinjusticethecourtaftersentencemaysetasidethe
judgmentofconvictionandpermitthedefendanttowithdrawthedefendantsguiltyplea emphasis
inoriginal

Thecaselawisclearhoweverthatincasessuchasthisthedefendantmustbepermittedtowithdrawhis
pleaHuffman137Idahoat88788theCourtheldthatthepossibilitythatasentencewillrunconsecutively
isapotentialconsequenceofaguiltypleathatmustbedisclosedtothedefendant Thereforeifa
consecutivesentencehasbeenimposeduponadefendantwhopleadedguiltywithoutawarenessof
thispossibleconsequencewithdrawalofthepleamustbeallowed footnotecitationsomitted
emphasisadded
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footnote, the issue of "prejudice" is a red herring. The only issue is whether there was 

"manifest injustice." If so, Defendant must be permitted to withdraw his guJty plea.2 

The Huf/man court was unequivocal about the fact that a defendant must be 

permitted to withdraw his guilty plea if it was not voluntary, knowing, and intelligent. 

The State concedes that the record cannot support this requirement. The only reason the 

Huffman court did not permit withdrawal of the plea was that the record reflected that the 

defendant had to know the consequences of his plea. In other words, Huf/man did not 

permit withdrawal of the plea because it found that the record supported the position that 

the plea was entered knowingly, intelligently, and voluntarily. 

This case, however, involves the opposite facts: the State concedes that the record 

does not reflect Defendant's knowledge regarding tb.e consequences of Defendant's plea. 

Therefore, the only issue is whether manifest injustice resulted from Defendant's lack of 

knowledge, and that question has been answered in the affirmative by Huffman. 

According to binding precedent, as a matter of law, a guJty plea that is not knowingly 

entered constitutes manifest injustice, and the defendant must be permitted to withdraw· 

the guJty plea. 

2 

The State's brief seems to imply that the decision to permit withdrawal of the guilty plea is a matter of 
discretion. State's Br. 2 ("to correct manifest injustice the court after sentence may set aside the 
judgment of conviction and permit the defendant to withdraw the defendant's guilty plea. ") (emphasis 
in original). 

The case law is clear, however, that in cases such as this the defendant must be permitted to withdraw his 
plea. Huffman, 137 Idaho at 887-88 ("the Court held that the possibility that a sentence will run consecutively 
is a potential consequence of a guilty plea that must be disclosed to the defendant. Therefore, if a 
consecutive sentence has been imposed upon a defendant who pleaded guilty without awareness of 
this possible consequence, withdrawal of the plea must be allowed.") (footnote, citations omitted) 
(emphasis added). 
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CONCLUSION

Thepartiesagreethattherecordisinadequatetoestablishthattheplea was entered

withknowledgeofthedirectconsequencesof a guiltplea The case lawisclearthat

manifestinjusticeresultsfrom a pleathatwasenteredwithouttherequisitelevelof

knowledge The case lawalsoestablishesthatunderthosefacts no discretionexiststo

denythemotiontowithdrawtheguiltpleaThereforeDefendantmustbepermittedto

withdrawhisguiltpleaandmustbegranted a trial on themeritsofhis case

Fortheforegoing reasons thisCourtshouldGRANTDefendantsmotionto

withdrawhisguiltplea

DEFENDANTSSUPPLEMENTALMEMORANDUMINSUPPORTOFMOTIONTOWITHDRAW
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CONCLUSION 

The parties agree that the record is inadequate to establish that the plea was entered 

with knowledge of the direct consequences of a guilty plea. The case law is clear that 

manifest injustice results from a plea that was entered without the requisite level of 

knowledge. The case law also establishes that, under those facts, no discretion exists to 

deny the motion to withdraw the guJty plea. Therefore, Defendant must be permitted to 

withdraw his guilty plea and must be granted a trial on the merits of his case. 

For the foregoing reasons, this Court should GRANT Defendant's motion to 

withdraw his guilty plea. 
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DATED this _-v_ day of October, 2011. 

ROBERT R. CHASTAIN 
Attorney for Defendant 

CERTIFICATE OF SERVICE 

d 
I hereby certify on the~day of October, 2011, I served a true and correct copy of the 

within and foregoing document upon the individual(s) named below ill the manner noted: 

o By depositing copies of the same in the United States Mail, postage prepaid, first class. 

• By hand delivering copies of the same 

o By fa.xing copies of the same to said attorney(s) at the facsimile number: 

Ada County Prosecutor 

Robert R. Chastain 
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DATED this _-""_ day of October, 2011. 

ROBERT R. CHASTAIN 
Attorney for Defendant 

CERTIFICATE OF SERVICE 

d 
I hereby certify on the~day of October, 2011, I served a true and correct copy of the 

within and foregoing document upon the individua1(s) named below ill the manner noted: 

o By depositing copies of the same in the United States Mail, postage prepaid, first class. 

• By hand delivering copies of the same 

o By fa.xing copies of the same to said attorney(s) at the facsimile number: 

Ada County Prosecutor 

Robert R. Chastain 
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GREGHBOWER

AdaCountyProsecutingAttorney

JeanMFisher

DeputyProsecutingAttorney
200WFrontStreetRoom3191
BoiseIdaho83702
Phone2877700
Fax 2877709

INTHEDISTRICTCOURTOFTHEFOURTHJUDICIALDISTRICTOF

THESTATEOFIDAHOINANDFORTHECOUNTYOFADA

THESTATEOFIDAHO

Plaintiff

vs

KERRYSTEPHENTHOMAS

Defendant

AM

OCT052011
CHRISTOPHER DRICHClerkByMAURAOLSON

DEPUTY

CaseNoCRFE20090004448

STATESREPLYBRIEFTO
DEFENDANTS
SUPPLEMENTAL

MEMORANDUMIN
SUPPORTOFMOTIONTO

WITHDRAWGUILTYPLEA

COMESNOWJeanMFisherandfilesthisreplybrieftothedefendants

supplementalmemoranduminsupportoftheirmotiontowithdrawhisguiltyplea

DuringpleanegotiationstheStateandcounselforthedefendantarrivedata

mutuallyagreeablenegotiationthatconsistedofthedefendantpleadingguiltytotwoof

thesevencountscontainedintheindictmentwiththesentencesrunningconsecutiveto

StatesReplyBrieftoDefendantsSupplementalMemorandumonMotiontoWithdraw
GuiltyPleaStatevKerryStephenThomasCRFE20090004448Page1
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GREG H. BOWER 
Ada County Prosecuting Attorney 

Jean M. Fisher 
Deputy Prosecuting Attorney 
200 W. Front Street, Room 3191 
Boise, Idaho 83702 
Phone: 287-7700 
Fax: 287-7709 

OCT 05 2011 
CHRISTOPHER D. RICH CI I. 

By MAUAA OLSON' er/\ 
DEPUTY 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

THE STATE OF IDAHO, 

Plaintiff, 

vs. 

KERRY STEPHEN THOMAS, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

--------------------------) 

Case No. CR-FE-2009-0004448 

STATE'S REPLY BRIEF TO 
DEFENDANT'S 
SUPPLEMENTAL 
MEMORANDUM IN 
SUPPORT OF MOTION TO 
WITHDRAW GUILTY PLEA 

COMES NOW, Jean M. Fisher, and files this reply brief to the defendant's 

supplemental memorandum in support of their motion to withdraw his guilty plea. 

During plea negotiations, the State and counsel for the defendant arrived at a 

mutually agreeable negotiation that consisted of the defendant pleading guilty to two of 

the seven counts contained in the indictment with the sentences running consecutive to 

State's Reply Brief to Defendant's Supplemental Memorandum on Motion to Withdraw 
Guilty Plea, (State v. Kerry Stephen Thomas, CRFE2009-0004448), Page 1 



eachotherandtotheparoleviolationThatnegotiationwasclearlyandunequivocally

placedontherecordThedefendantwasquestionedaboutthepleanegotiationandwas

informedthatbypleadingguiltytotwocountsofKnowinglyTransferoftheHIVvirus

hesubjectedhimselfuptoaunifiedconsecutivesentenceofthirtyyearsTheplea

negotiationmadebetweentheStateandthedefendantcouldnothavebeenclearerinthat

regardThedefendantwassentencedonJune242009Thecourtorderedthedefendant

toservefixedtimeconsecutivesentencesforthetwocountsinadditiontohisparole

violation

Thomascannotnowstatethathispleatothetwocountswasnotvoluntary

knowingorintelligentAlthoughtheStateconcedesthathewasnotwarnedthathispleas

ofguiltycouldsubjecthimtoconsecutivetimetohisparolethepleatothetwocountsin
Ih 1x011fewevtoor rgrjpC y7

andofthemselvesv11theconsecutivesentenceexplanationwasknowingvoluntaryand

intelligentThomascannotclaimprejudiceifthecourtcorrectshissentenceinthe

mannernegotiatedandplacedontherecordTheCourtofAppealsclearlyarticulatedthat

conclusioninthefootnoteofthecourtsdecision

UnderICR33cawithdrawalofapleaofguiltymaybemadeonlybefore

sentenceisimposedorimpositionofsentenceissuspendedbuttocorrectmanifest

injusticethecourtaftersentencemaysetasidethejudgmentofconvictionand

permitthedefendanttowithdrawthedefendantspleaTheStateacknowledgesafter

listeningtotherecordthatThomaswasnottoldinCourtthathissentencescouldrun

consecutivetohisparoleviolationHowevertheStatedoesnotbelievethatinthiscase

StatesReplyBrieftoDefendantsSupplementalMemorandumonMotiontoWithdraw
GuiltyPleaStatevKerryStephenThomasCRFE20090004448Page2
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each other and to the parole violation. That negotiation was clearly and unequivocally 

placed on the record. The defendant was questioned about the plea negotiation and was 

informed that by pleading guilty to two counts of Knowingly Transfer of the HIV virus, 

he subjected himself up to a unified consecutive sentence ofthirty years. The plea 

negotiation made between the State and the defendant could not have been clearer in that 

regard. The defendant was sentenced on June 24, 2009. The court ordered the defendant 

to serve fixed time consecutive sentences for the two counts in addition to his parole 

violation. 

Thomas cannot now state that his plea to the two counts was not voluntary, 

knowing or intelligent. Although the State concedes that he was not warned that his pleas 

of guilty could subject him to consecutive time to his parole, the plea to the two counts in 
,11\ } W ... Itr~t'"e~r- ~ f'D{t/"PC ~ yy "~l-e. -

and of themselves wttft. the consecutive sentence explanation was knowing, voluntary and 

intelligent. Thomas cannot claim prejudice if the court corrects his sentence in the 

manner negotiated and placed on the record. The Court of Appeals clearly articulated that 

conclusion in the footnote of the court's decision. 

Under ICR 33 (c), a withdrawal of a plea of guilty may be made only before 

sentence is imposed or imposition of sentence is suspended; but to correct manifest 

injustice the court after sentence may set aside the judgment of conviction and 

permit the defendant to withdraw the defendant's plea. The State acknowledges after 

listening to the record that Thomas was not told in Court that his sentences could run 

consecutive to his parole violation. However, the State does not believe that in this case 

State's Reply Brief to Defendant's Supplemental Memorandum on Motion to Withdraw 
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underthepleaagreementthatThomasdidknowandacknowledgeinopencourtthathis

claimnowamountstomanifestinjusticeIntheunpublishedopinionoftheCourtof

AppealstheCourtitselfstatesbyfootnotethatthedefendantonappealacknowledged

thatifhehadreceivedconcurrenttreatmentwiththepriorsentencethentherewouldbe

noprejudiceienomanifestinjusticeandhisclaimwouldberenderedmootThe

obviousremedyforthiscourtistorunthedefendantstwonewestchargesofKnowing

TransferofHIVconcurrentwithhislastconvictionforKnowingTransferofHIVThe

defendantatthetimehepledguiltyinthiscasewasclearlyandunambiguouslytoldthat

hissentencecouldrunconcurrentAdditionallyafterthedefendantpledguiltytheState

wasaskedifitwassatisfiedwiththedefendantsfactualbasisTheState wasnot

satisfiedandThomashadtoprovideadditionalelementsstatingthatheinfactwasHIV

positiveandthathedidnottellthevictimofhismedicalstatusbeforeheengagedin

sexualintercoursewithherTranscriptofGuiltyPleapages22 24Thomascorrected

hisownrecordandstatedthatinNovemberandDecemberof2008henevertoldhis

victimofhismedicalstatusInsodoingThomasclearlyillustratedthathisguiltyplea

wasnotonlyknowinglybutvoluntarilyandintelligentlyaswell

InStatevHuffman137Idaho8862002theAppealscourtdidnotallow

Huffmantowithdrawhispleabecausetheylookedattheentiretyoftherecordand

concludedthatHuffmanhadtoknowtheconsequencesofhispleaInthiscasethecourt

canlookattheentiretyofThomaspleaandthenegotiationsthatwereplacedonthe

recordTheCourtcanfurtherreviewitsownrecordandclearlyseethatThomas was

StatesReplyBrieftoDefendantsSupplementalMemorandumonMotiontoWithdraw
GuiltyPleaStatevKerryStephenThomasCRFE20090004448Page3
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under the plea agreement that Thomas did know and acknowledge in open court that his 

claim now amounts to "manifest injustice." In the unpublished opinion of the Court of 

Appeals, the Court itself states by footnote that "the defendant on appeal acknowledged 

that if he had received concurrent treatment with the prior sentence then there would be 

no prejudice, i.e. no manifest injustice, and his claim would be rendered moot." The 

obvious remedy for this court is to run the defendant's two newest charges of Knowing 

Transfer of HI V concurrent with his last conviction for Knowing Transfer ofHIV. The 

defendant at the time he pled guilty in this case was clearly and unambiguously told that 

his sentence could run concurrent. Additionally, after the defendant pled guilty, the State 

was asked ifit was satisfied with the defendant's factual basis. The State was not 

satisfied and Thomas had to provide additional elements stating that he, in fact, was HIV 

positive and that he did not tell the victim of his medical status before he engaged in 

sexual intercourse with her (Transcript of Guilty Plea, pages 22 - 24). Thomas corrected 

his own record and stated that in November and December of2008 he never told his 

victim of his medical status. In so doing, Thomas clearly illustrated that his guilty plea 

was not only knowingly, but voluntarily and intelligently as well. 

In State v. Huffman, l37 Idaho 886 (2002), the Appeals court did not allow 

Huffman to withdraw his plea because they looked at the entirety of the record and 

concluded that Huffman had to know the consequences of his plea. In this case, the court 

can look at the entirety of Thomas' plea and the negotiations that were placed on the 

record. The Court can further review its own record and clearly see that Thomas was 

State's Reply Brief to Defendant's Supplemental Memorandum on Motion to Withdraw 
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unequivocallytoldthathissentencescouldruntogetheroneachcountIftheThomasis

notsubjectedtoconsecutivetimewiththeparoleviolationshecannotingoodfaithargue

tothiscourtthathedidnotmakeaknowingintelligentandvoluntarypleabecausethe

recordwouldnotsupportsuchaconclusion

Respectfullysubmittedthis8dayofOctober2011

GREGHBOWER

AdaCountyProsecutingAttorney

k

AdaCountyDeputyPro ctY ptY utor

JeanMFiser

CERTIFICATEOFMAILING

IHEREBYCERTIFYthatonthis 5 dayofOctober2011Icausedtobeserveda

trueandcorrectcopyoftheforegoingtoRobertChastainAttorneyatLaw300MainStSte
158BoiseID837027728inthemannernoted

BydepositingcopiesofthesameintheUnitedStatesmailpostageprepaidfirstclass

iyByinformingtheofficeofsaidindividualsthatsaidcopieswereavailableforpickupat
theOfficeoftheAdaCountyProsecutor

Byfaxingcopiesofthesametosaidattorneysatthefacsimilenum
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unequivocally told that his sentences could run together on each count. If the Thomas is 

not subjected to consecutive time with the parole violations, he cannot in good faith argue 

to this court that he did not make a knowing, intelligent and voluntary plea because the 

record would not support such a conclusion. 

Respectfully submitted this 8th day of October 2011. 

GREG H. BOWER 
Ada County Prosecuting Attorney 

Jean M. Fis er 
Ada County Deputy Pro 

CERTIFICATE OF MAILING 

I HEREBY CERTIFY that on this 5 day ~fOctober 2011, I caused to be served, a 

true and correct copy of the foregoing to Robert Chastain, Attorney at Law, 300 Main St., Ste. 

158, Boise, ID 83702-7728 in the manner noted: 

o By depositing copies of the same in the United States mail, postage prepaid, first class. 

~ informing the office of said individual(s) that said copies were available for pickup at 

the Office of the Ada County Prosecutor. 

o By faxing copies of the same to said attomey(s) at the facsimile num 
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INTHEDISTRICTCOURTOFTHEFOURTHJUDICIALDISTRICTOFTHE

STATEOFIDAHOINANDFORTHECOUNTYOFADA

STATEOFIDAHO

Plaintiff

vs

KERRYSTHOMAS
871964

Defendant

ItappearingthattheabovenameddefendantisinthecustodyoftheIdahoStateBoardof

CorrectionandthatitisnecessarythatKERRYSTHOMASbebroughtbeforethisCourtfor

HEARINGSCHEDULED WednesdayNovember022011 1000AM

ITISTHEREFOREORDEREDThattheAdaCountySheriffbringtheDefendantfromthe

PenitentiarytotheCourtatsaidtimeandonsaiddate

ITISFURTHERORDEREDThatimmediatelyfollowingsaidCourtappearancetheSheriff

returnsaidDefendanttothecustodyoftheIdahoStatePenitentiary

ITISFURTHERORDEREDThattheIdahoStateBoardofCorrectionreleasethesaid

DefendanttotheAdaCountySheriffforthepurposeoftheaforementionedappearanceandretake

himintocustodyfromtheSheriffuponhisreturntothePenitentiary

ITISFURTHERORDEREDThattheClerkofthisCourtserveacopyhereofuponthe

IdahoDepartmentofCorrectionsandtheAdaCountySheriffforthwithandcertifytothesame

Datedthis28thdayofOctober2011

ORDERTOTRANSPORT Page1

FILED

10282011at0841AM

CHRISTOPHERDRICHCLERKOFTHECOURT

BY

CASENOCRFE20090004448

ORDERTOTRANSPORT

MIK WETHERELL
Distri Judge

000091

\ 

/ 

FILED 
10/28/2011 at 08:41 AM 

CHRISTOPHER D. RICH, CLERK OF THE COURT 

BY~~~;) 
Deputyerk 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

STATE OF IDAHO 

Plaintiff, 
CASE NO. CR-FE-2009-0004448 

vs. 

KERRY S THOMAS, 
8/7/1964 

ORDER TO TRANSPORT 

Defendant. 

It appearing that the above-named defendant is in the custody of the Idaho State Board of 

Correction, and that it is necessary that KERRY S THOMAS be brought before this Court for: 

HEARING SCHEDULED ...... Wednesday, November 02,2011 @ 10:00 AM 

IT IS THEREFORE ORDERED That the Ada County Sheriff bring the Defendant from the 

Penitentiary to the Court at said time and on said date; 

IT IS FURTHER ORDERED That immediately following said Court appearance the Sheriff 

return said Defendant to the custody of the Idaho State Penitentiary; 

IT IS FURTHER ORDERED That the Idaho State Board of Correction release the said 

Defendant to the Ada County Sheriff for the purpose of the aforementioned appearance and retake 

him into custody from the Sheriff upon his return to the Penitentiary. 

IT IS FURTHER ORDERED That the Clerk of this Court serve a copy hereof upon the 

Idaho Department of Corrections and the Ada County Sheriff forthwith and certify to the same. 

Dated this 28th day of October, 2011. 

Distri Judge 
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instrumentto

Iherebycertifythaton10282011IMailedservedatrueandcorrectcopyofthewithin

DEPARTMENTOFCORRECTION

CentralRecords

Faxed

ADACOUNTYJAIL

Transport
Faxed

ORDERTOTRANSPORT Page2

CERTIFICATEOFMAILING

CHRISTOPHERDRICH

ClerkoftheDistrictCourt

By
DeputyCourtClerk

000092

.. 

CERTIFICATE OF MAILING 

I hereby certify that on 1012812011, I Mailed (served) a true and correct copy of the within 

instrument to: 

DEPARTMENT OF CORRECTION 
Central Records 
Faxed 

ADA COUNTY JAIL 
Transport 
Faxed 
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CHRISTOPHER D. RICH 
Clerk of the District Court 

BYD~ 
Deputy Court Clerk 
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AM

NOV032011
ClerkCHRISTOPHERDITCHClerk

INTHEDISTRICTCOURTOFTHEFOURTHJUDICIALDISTRICTOF

THESTATEOFIDAHO

vs

THESTATEOFIDAHOINANDFORTHECOUNTYOFADA

Plaintiff

KERRYSTEPHENTHOMAS
DOB0

SSN

Defendant

Thepurposeofthisamendmentistoremovetherequirement that thesesentencesbeserved

consecutivetoanyothersentencedefendantisserving

WHEREASonthis16thdayofSeptember2009thisbeingthetimefixedbytheCourtfor

pronouncingsentenceupontheDefendanttheCourtnotedthepresenceof theDeputy

ProsecutingAttorneytheDefendantandAnthonyGeddescounselfortheDefendant incourt

TheDefendantwasdulyinformedoftheIndictmentfiledandtheDefendanthavingentered

aguiltypleaonJune242009tothecrimesofCOUNTII TRANSFEROFBODYFLUID

WHICHMAYCONTAINTHEHUMANIMMUNODEFICIENCYVIRUSHIVcommittedonor

duringNovember2008andCOUNTVIITRANSFEROFBODY FLUIDWHICHMAY

CONTAINTHEHUMANIMMUNODEFICIENCYVIRUSHIVcommittedonoraboutthe23

dayofDecember2008 CountsIIIIIVVVIandtheInformationIndictmentPartIIwas

dismissedpursuanttopleanegotiations
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CaseNoCRFE20090004448

AMENDED

JUDGMENTOFCONVICTION
ANDCOMMITMENT

000094
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NOV 0 3 2011 
CHRISTOPHER O. \1'(,!-1 C?'erk 

8y Ll)I:'\l...L.;;. LI."·~'3~~(; -' 
O~C!_:·;·'., 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

THE STATE OF IDAHO, 

Plaintiff, 

vs. 

KERRY STEPHEN THOMAS, 
DOB:  
SSN:  

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. CR-FE-2009-0004448 

AMENDED 
JUDGMENT OF CONVICTION 

AND COMMITMENT 

The purpose of this amendment is to remove the requirement that these sentences be served 

consecutive to any other sentence defendant is serving. 

WHEREAS, on this 16th day of September, 2009; this being the time fixed by the Court for 

pronouncing sentence upon the Defendant, the Court noted the presence of the Deputy 

Prosecuting Attorney, the Defendant, and Anthony Geddes, counsel for the Defendant, in court. 

The Defendant was duly informed of the Indictment filed, and the Defendant having entered 

a guilty plea on June 24, 2009, to the crimes of COUNT II. TRANSFER OF BODY FLUID 

WHICH MAY CONTAIN THE HUMAN IMMUNODEFICIENCY VIRUS (HIV) committed on or 

during November 2008; and COUNT VII. TRANSFER OF BODY FLUID WHICH MAY 

CONTAIN THE HUMAN IMMUNODEFICIENCY VIRUS (HIV), committed on or about the 23 rd 

day of December, 2008. Counts I, III, IV, V, VI and the Information/Indictment Part II was 

dismissed pursuant to plea negotiations. 
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TheDefendantandDefendantscounselwerethenaskediftheyhadanylegalcauseor

reasontoofferwhyjudgmentandsentenceshouldnotbepronouncedagainsttheDefendantandif

theDefendantorDefendantscounselwishedtomakeastatementonbehalfoftheDefendantor

topresentanyinformationtotheCourtinmitigationofpunishmentandtheCourthaving

acceptedsuchstatementsandhavingfoundnolegalcauseorreasonwhyjudgmentandsentence

shouldnotbepronouncedagainsttheDefendantatthistimedoesrenderitsjudgmentof

convictionasfollowstowit

ITISTHEREFOREORDEREDADJUDGEDANDDECREEDthattheDefendantis

guiltyofthecrimesofCOUNTIITRANSFEROFBODYFLUIDWHICHMAYCONTAIN

THEHUMANIMMUNODEFICIENCYVIRUSHIVandCOUNTVIITRANSFEROFBODY

FLUIDWHICHMAYCONTAINTHEHUMANIMMUNODEFICIENCYVIRUSHIVand

thathebesentencedasfollows

COUNTII DefendantisherebysentencedtothecustodyoftheStateBoardofCorrection

oftheStateofIdahoforthetermofnottoexceedfifteen15yearswiththefirstten10yearsof

saidtermtobeFIXED andwiththeremainingfive5yearsofsaidtermtobe

INDETERMINATEtorunconcurrentlywithanyothersentenceDefendantisservingThe

Defendantshallreceivecreditforonehundredninety190daysservedinprejudgment

incarcerationtowardtheFIXEDportionofthetermasprovidedbyIdahoCode18309

COUNTVII DefendantisherebysentencedtothecustodyoftheStateBoardof

CorrectionoftheStateofIdahoforthetermofnottoexceedfifteen15yearswiththefirstten

10yearsofsaidtermtobeFIXEDandwiththeremainingfive5yearsofsaid termtobe

INDETERMINATEtobeservedconsecutivelytothesentenceimposedinCountIIand

AMENDEDJUDGMENTOFCONVICTIONANDCOMMITMENTPage2 000095

The Defendant and Defendant's counsel were then asked if they had any legal cause or 

reason to offer why judgment and sentence should not be pronounced against the Defendant, and if 

the Defendant, or Defendant's counsel, wished to make a statement on behalf of the Defendant, or 

to present any information to the Court in mitigation of punishment; and the Court, having 

accepted such statements, and having found no legal cause or reason why judgment and sentence 

should not be pronounced against the Defendant at this time; does render its judgment of 

conviction as follows, to-wit: 

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that the Defendant is 

guilty of the crimes of COUNT II. TRANSFER OF BODY FLUID WHICH MAY CONTAIN 

THE HUMAN IMMUNODEFICIENCY VIRUS (HIV); and COUNT VII. TRANSFER OF BODY 

FLUID WHICH MAY CONTAIN THE HUMAN IMMUNODEFICIENCY VIRUS (HIV), and 

that he be sentenced as follows: 

COUNT II - Defendant is hereby sentenced to the custody of the State Board of Correction 

of the State ofIdaho for the term of not to exceed fifteen (15) years: with the first ten (10) years of 

said term to be FIXED, and with the remaining five (5) years of said term to be 

INDETERMINATE, to run concurrently with any other sentence Defendant is serving. The 

Defendant shall receive credit for one hundred ninety (190) days served in pre-judgment 

incarceration toward the FIXED portion of the term as provided by Idaho Code 18-309. 

COUNT VII - Defendant is hereby sentenced to the custody of the State Board of 

Correction of the State ofIdaho for the term of not to exceed fifteen (5) years: with the first ten 

(0) years of said term to be FIXED, and with the remaining five (5) years of said term to be 

INDETERMINATE, to be served consecutively to the sentence imposed in Count II and 
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concurrentlywiththeanyothersentencetheDefendantisservingTheDefendantshallreceive

creditforonehundredninety190daysservedinprejudgmentincarcerationtowardtheFIXED

portionofthetermasprovidedbyIdahoCode18309

TheCourtrecommendsthattheDefendantparticipateinanyallsexoffender treatmentand

suchotherprogramsasaredeemedappropriatebyprisonpersonnel

PursuanttoIdahoCodeSection195304theDefendantshallpayrestitutiontothevictimof

theDefendantscrimeintheamountof165335whichshallbearinterestatthestatutoryrateof

5625perannumuntilpaidinfullRestitutionpaymentsshallbemadethroughtheClerkofthe

DistrictCourt AllotherfinesfeesandcostsareherebywaivedduetotheDefendants

incarcerationandresultingindigency

TheDefendantwasadvisedofhisrightstoanappealandthenremandedtothecustodyof

theSheriffofAdaCountytobedeliveredFORTHWITHbyhimintothecustodyoftheDirector

oftheStateBoardofCorrectionoftheStateofIdaho

Datedthis2nddayofNovember2011nuncprotunceffectiveSeptember162009

M WETHERELL

DirictJudge

AMENDEDJUDGMENTOFCONVICTIONANDCOMMITMENTPage3 000096
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concurrently with the any other sentence the Defendant is serving. The Defendant shall receive 

credit for one hundred ninety (190) days served in pre-judgment incarceration toward the FIXED 

portion of the term as provided by Idaho Code 18-309. 

The Court recommends that the Defendant participate in any/all sex offender treatment and 

such other programs as are deemed appropriate by prison personnel. 

Pursuant to Idaho Code Section 19-5304 the Defendant shall pay restitution to the victim of 

the Defendant's crime in the amount of $1,653.35, which shall bear interest at the statutory rate of 

5.625% per annum until paid in full. Restitutiotl payments shall be made through the Clerk of the 

District Court. All other fines, fees and costs are hereby waived due to the Defendant's 

incarceration and resulting indigency. 

The Defendant was advised of his rights to an appeal and then remanded to the custody of 

the Sheriff of Ada County, to be delivered FORTHWITH by him into the custody of the Director 

of the State Board of Correction of the State ofIdaho. 

Dated this 2nd day of November, 2011, nunc pro tunc, effective September 16, 2009. 
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Oa
Iherebycertifythatonthe c dayof

ADACOUNTYPROSECUTORSOFFICE
VIAEMAIL

CERTIFICATEOFMAILING

trueandcorrectcopyofthewithininstrumentto

ADACOUNTYPUBLICDEFENDERSOFFICE
VIAEMAIL

CENTRALRECORDS
DEPARTMENTOFCORRECTION
VIAEMAIL

rob GhaSta0

V emom

By

JDAVIDNAVARRO
ClerkoftheDistrictCourt

7

DeputyCourtClerk
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CERTIFICATE OF MAILING 

I hereby certify that on the i3 ttl; of __ /lotI ____ , 2o_1_1_, I mailed (served) a 

true and correct copy of the within instrument to: 

ADA COUNTY PROSECUTOR'S OFFICE 
VIA E-MAIL 

ADA COUNTY PUBLIC DEFENDER'S OFFICE 
VIAE-MAIL 

CENTRAL RECORDS 
DEPARTMENT OF CORRECTION 
VIA E-MAIL 

qob chas+~;Y} 
V i 0-- e --Wl Wvf 

1I(I~/II~ 

J. DAVID NAVARRO 
Clerk of the District Court 

~,~ 
By: ';Jdldh~ 

Deputy Court Clerk 
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ROBERTRCHASTAIN
ATTORNEYATLAW
300MainSuite158
BoiseID837027728
Telephone2083453110
IdahoStateBar2765

INTHEDISTRICTCOURTOFTHEFOURTHJUDICIALDISTRICTOF

THESTATEOFIDAHOINANDFORTHECOUNTYOFADA

KERRYSTHOMAS

vs

STATEOFIDAHO

DefendantAppellant

PlaintiffRespondent

NO

AM

NOTICEOFAPPEAL

FILED 4
NOV142011

CHRISTOPHERDRICHClerk
ByELAINETONG

DEPUTY

CaseNoCRFE20094448

TO THEABOVENAMEDPLAINTIFFRESPONDENTGREGHBOWERADA
COUNTYPROSECUTORANDTHECLERKOFTHECOURT

NOTICEISHEREBYGIVEN

1TheabovenamedAppellantappealsagainsttheStateof IdahototheIdaho

SupremeCourtfromtheDistrictCourtsOrderden MrThomasMotionto

WithdrawGuiltyPleasaidOrderentered bytheHonMikeWetherellDistrict

Judge on November22011

NOTICEOFAPPEAL Page1
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ROBERT R. CHASTAIN 
ArrORNEY AT LAw 
300 Main, Suite 158 
Boise,ID 83702-7728 
Telephone: (208) 345-3110 
Idaho State Bar #2765 

NO. ___ ~~-"C).~ __ 
FILED ) A.M. ___ -'P.M ..... I.. .... _"'--__ 

NOV 1 ~ 2011 
CHRISTOPHER D. RICH, Clerk 

By ELAINE TONG 
DePUTY 

IN THE DISTRICT COURT OF THE FOURTH JUDICm DISTRICT OF 

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

KERRY S. THOMAS, ) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. CRFE 2009-4448 
Defendant-Appellant, 

vs. 
NOTICE OF APPEAL 

STATE OF IDAHO, 

Plaintiff-Respondent, 

TO: THE ABOVE NAMED PLAINTIFF-RESPONDENT, GREG H. BOWER, ADA 
COUNTY PROSECUTOR, AND THE CLERK OF THE COURT. 

NOTICE IS HEREBY GIVEN: 

1. The above named Appellant appeals against the State of Idaho to the Idaho 

Supreme Court from the District Court's Order denying Mr. Thomas' Motion to 

Withdraw Gujlty plea, said Order entered by the Hon. Mike Wetherell, Dis-trict 

Judge, on November 2,2011. 

NOTICE OF APPEAL, Page 1 



2 MrThomashas a righttoappealtotheIdahosupremeCourt andthe

DistrictCourtsOrderdenMotiontoWithdrawGuiltPlea describedin

paragraph1aboveisappealable underandpursuanttoIdahoAppellate RuleIAR

11c110

3 Apreliminarystatementoftheissues on appealwhichtheappellant
thenintendstoassertintheappealprovided ansuchlistofissues on appealshallnot

preventtheappellantfromasserting otherissues on appealis

a DidtheDistrictCourterrbrefusingtograntMr Thomas

MotiontoWithdrawhisguiltplea
4 Theappellantrequeststhepreparation oftheentirereportersstandard

transcriptdefinedinIAR25aTheappellant alsorequeststhepreparationofthe

followingportionsofthereporterstranscript
a Atranscriptofthehearingheld on appellantsMotionto

WithdrawGuiltPleaandtheDistrictCourts oralrulingden

appellantsMotiontoWithdrawGuilty Pleahearingheld on

November22011

b AllrecordsanddocumentsassociatedwiththeIdahoCourtof

Appeals2011unpublishedopinion onNo 377DocketNo

36947

5 Theappellantrequeststhestandardclerks recordpursuanttoIAR

28b2Theappellantrequeststhefollowing documentstobeincludedintheclerks

recordinadditiontothoseautomatically includedunderIAR28b2

a Anbriefsaffidavits or memorandumsfiled or lodgedbthe
NOTICEOFAPPEAL Page2
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2. Mr. Thomas has a right to appeal to the Idaho Supreme Court, and, the 

District Court's Order denying Motion to Withdraw Guilty plea, described in 

paragraph 1 above, is appealable under and pursuant to Idaho Appellate Rule (I.A.R.) 

11(c)(1-10). 

3. A preliminary statement of the issues on appeal, which the appellant 

then intends to assert in the appeal, provided any such list of issues on appeal shall not 

prevent the appellant from asserting other issues on appeal is: 

(a) Did the District Court err by refusing to grant Mr. Thomas' 

Motion to Withdraw his guilty plea? 

4. The appellant requests the preparation of the entire reporter's standard 

transcript defined in I.A.R. 25(a). The appellant also requests the preparation of the 

following portions of the reporter's transcript: 

(a) A transcript of the hearing held on appellant's Motion to 

Withdraw GUilty plea, and the District Court's oral ruling denying 

appellant's Motion to Withdraw Guilty plea hearing held on 

November 2,2011. 

(b) All records and documents associated with the Idaho Court of 

Appeals 2011 unpublished opinion on No. 377, Docbet No. 

36947. 

5. The appellant requests the standard clerb's record pursuant to I.A.R. 

28(b )(2). The appellant requests the following documents to be included in the clerb's 

record, in addition to those automatically included under I.A.R. 28(b)(2): 

(a) Any briefs, affidavits, or memorandums filed or lodged by the 

NOTICE OF APPEAL, Page 2 



stateappellant or thecourtinsupportof orinoppositiontothe

MotiontoWithdrawGuiltPlea

6 Icertif

a AcopofthisNoticeofAppealhasbeenserved on thecourt

reporter

b Theappellantisexemptfrompatheestimated
transcriptfeebecauseheis an indigent person andis

unableto pa saidfeeIdahoCode 313220313220A
IAR24e

c Theappellant isexempt frompatheestimated
feeforpreparationoftherecordbecauseheis an

indigent person andisunableto pa saidfeeIdahoCode 31

3220313220AIAR24e

d Theappellantisexemptfrompatheappellate
filingfeebecauseheisindigentandisunableto pa saidfee

IdahoCodeS313220313220AIAR23a8

Servicehasbeenmade upon allpartiesrequiredto
beservedpursuanttoIAR20

e

DATEDthisN dayofNovember2011

ROBERTRCHASTAIN

AttorneyforDefendantAppellant

NOTICEOFAPPEAL Page3
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state, appellant or the court in support of or in opposition to the 

Motion to Withdraw Guilty Plea. 

6. I certify: 

(a) A copy of this Notice 0/ Appeal has been served on the court 
reporter. 

(b) The appellant is exempt from paying the estimated 
transcript fee because he is an indigent person and is 
unable to pay said fee. (Idaho Code §§ 31-3220, 31-3220A, 
LA.R. 24 (e)); 

(c) The appellant is exempt from paying the estimated 
fee for preparation of the record because he is an 
indigent person and is unable to pay said fee. (Idaho Code §§ 31-
3220, 31-3220A, I.A.R. 24(e)). 

(d) The appellant is exempt from paying the appellate 
filing fee because he is indigent and is unable to pay said fee. 
(Idaho Code §§ 31-3220, 31-3220A, LA.R. 23(a)(8)). 

(e) Service has been made upon all parties required to 
be served pursuant to LA.R. 20. 

DATED this ~ day of November, 2011. 

ROBERT R. CHASTAIN 
Attorney for Defendant-Appellant 
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CERTIFICATEOFSERVICE

Iherebcertify on the dayofNovember2011Iservedatrueandcorrectcopofthe
withinandforegoingdocumentupontheindividualsnamedbelowinthe manner noted

JeanMFisher
AdaCountProsecutor

OfficeoftheStateAppellatePublicDefender
3647NLakeHarborLane
BoiseID83703

CourtReporter

KerryThomas
ICCUnitK
POBox70010

BoiseID83707

Byfirstclassmailpostageprepaid
Bhanddelivery
Byfaxingthesameto

Bfirstclassmailpostageprepaid
Byhanddelivery
Byfaxingthesameto

Bfirstclassmailpostageprepaid
ByhanddeliverytotheAdaCounty
Courthouse

Bfaxingthesameto

Byfirstclassmailpostageprepaid
Byhanddelivery
Byfaxingthe sameto

NOTICEOFAPPEAL Page4
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CERTIFICATE OF SERVICE 

I hereby certify on the ~ day of November, 2011, I served a true and correct copy of the 
within and foregoing document upon the individual(s) named below in the manner noted: 

Jean M. Fisher, 
Ada County Prosecutor 

Office of the State Appellate Public Defender 
3647 N. Lake Harbor Lane 
Boise, ID 83703 

Court Reporter 

Kerry Thomas, 
ICC, Unit K 
P. O. Box 70010 
Boise, ID 83707 

NOTICE OF APPEAL, 

o 
• o 

• o 
o 

o 
• 
o 

• o 
o 

By first class maJ, postage prepaid 
By hand delivery 
By faxing the same to: 

By first class mail, postage prepaid 
By hand delivery 
By faxing the same to: 

By first class maJ, postage prepaid 
By hand delivery to the Ada County 
Courthouse 
By faxing the same to: 

By first class mail, postage prepaid 
By hand delivery 
By faxing the same to: 
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ROBERTRCHASTAIN
ATTORNEYATLAW
300MainSuite158
BoiseID837027728
Telephone2083453110
IdahoStateBar2765

vs

INTHEDISTRICTCOURTOFTHEFOURTHJUDICIALDISTRICTOF

THESTATEOFIDAHOINANDFORTHECOUNTYOFADA

KERRYSTHOMAS

STATEOFIDAHO

DefendantAppellant

PlaintiffRespondent

NOV1it2011

CHRISTOPHER0RICHClerk
ByELAINETONG

DEPUTY

CaseNo CRFE20094448

MOTIONFORORDER
APPOINTINGSTATE
APPELLATEPUBLIC
DEFENDERONAPPEAL

COMESNOWRobertRChastainconflictAdaCountyPublicDefenderfor

theDefendantandhereby moves thisCourtforitsOrderappointingtheState

AppellatePublicDefendertorepresentMrThomasinhisappeal
ThisMotionismade on thebasistheDefendantAppellanthas no personal

fundswithwhichtohireprivatecounselanddesirestohavetheservicesoftheIdaho

StateAppellatePublicDefenderprovided

MOTIONORDERAPPOINTINGSTATE
APPELLATEPUBLICDEFENDERONDIRECTAPPEAL

CDocumentsandSettingsTerryMyDocumentsWPDOCSAPPEALThomaskerrymoisapdwpd Page1
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j. 

ROBERT R. CHASTAIN 
ArrORNEY AT LAw 
300 Main, Suite 158 
Boise,ID 83702-7728 
Telephone: (208) 345-3110 
Idaho State Bar #2765 

NO. FILED 3 A.M P.M......;L~_'-__ 

NOV 1 4 2011 
CHRISTOPHER O. RICH, Clerk 

By ELAINE TONG 
O!PUTV 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 

THE STATE OF IDAHO, IN AND FOR THE COm-tIT OF ADA 

KERRY S. THOMAS, 

Defendant-Appellant, 

vs. 

STATE OF IDAHO, 

Plaintiff-Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. CRFE 2009-4448 

MOTION FOR ORDER 
APPOINTING STATE 
APPELLATE PUBLIC 
DEFENDER ON APPEAL 

COME SNOW Robert R. Cllastain, conflict Ada County Public Defender for 

the Defendant, and hereby moves this Court for its Order appointing the State 

Appellate Public Defender to represent Mr. Thomas in his appeal. 

This Motion is made on the basis the Defendant-Appellant has no personal 

funds with which to hire private counsel and desires to have the services of the Idaho 

State Appellate Public Defender provided. 

MOTION! ORDER APPOINTING STATE 
APPELLATE PUBLIC DEFENDER ON DIRECT APPEAL 
C:\Documents and Settings\Terry\My Documents\WPDOCS\APPEAL\Thomas.kerry .. mo.isapd.wpd Page -1-



DATEDthis daofNovember2011

Iherebycertify on thetdayofNovember 2011Iserved atrueandcorrectcopyofthe
withinandforegoingdocumentupontheindividualsnamedbelowinthemannernoted

JeanMFisher
AdaCountProsecutor

StateAppellatePublicDefender
3647NLakeHarborLane
BoiseID 83703

KerryThomas
ICCUnitK
P0Box70010

BoiseID 83707

gC2e3

CERTIFICATEOFSERVICE

MOTIONORDERAPPOINTINGSTATEAPPELLATE
PUBLICDEFENDERONDIRECTAPPEAL

ROBERTRCHASTAIN

AttorneforDefendantAppellant

Bfirstclassmailpostageprepaid
Bhanddeliver
Bfaxingthesameto

Bfirstclassmailpostageprepaid
Bhanddeliver
Bfaxingthesameto

Bfirstclassmailpostageprepaid
Bhanddeliver
Bfaxingthesameto

ROBERTRCHASTAIN

Page2
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.. 
, 

DATED this ~ day of November, 2011. 

ROBERT R. CHASTAIN 
Attorney for Defendant-Appellant 

CERTIFICATE OF SERVICE 

I hereby certify on the II day of November, 2011, I served a true and correct copy of the 
within and foregoing document upon the individual(s) named below in the manner noted: 

Jean M. Fisher, 
Ada County Prosecutor 

State Appellate Public Defender 
3647 N. Lake Harbor Lane 
Boise, ID 83703 

Kerry Thomas, 
ICC, Unit K 
P. O. Box 70010 
Boise, ID 83707 

o 
• o 

• o 
o 

• o 
o 

By first class mail, postage prepaid 

By hand delivery 
By faxing the same to: 

By first class mail, postage prepaid 

By hand delivery 

By faxing the same to: 

By first class mail, postage prepaid 

By hand delivery 

By faxing the same to: 

ROBERT R. CHASTAIN 

MOTION/ORDER APPOINTING STATE APPELLATE 
PUBLIC DEFENDER ON DIRECT APPEAL 
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ROBERTRCHASTAIN
ATTORNEYATLAW
300MainSuite158
BoiseID837027728
Telephone2083453110
IdahoStateBar2765

AttorneyforDefendantAppellant

RECE
1y2011

ADACOUNTY CLERK

INTHEDISTRICTCOURTOFTHEFOURTHJUDICIALDISTRICTOF

THESTATEOFIDAHOINANDFORTHECOUNTYOFADA

KERRYSTHOMAS

DefendantAppellant

vs

STATEOFIDAHO

PlaintiffRespondentRespondent

Theabovematterhaving come beforethisCourtandgood causeappearingtheCourt

findsKerrThomashaselectedto pursuea directappeal intheaboveentitledmatterandis

withoutsufficient fundswithwhichtohireprivatecounselforhisappeal

ItisherebdeemedtheDefendantisindigentandinneedof an appointedattorne

topursuetheappeal

MOTIONORDERAPPOINTINGSTATEAPPELLATE
PUBLICDEFENDERONDIRECTAPPEAL

NO

NOV147111

ONFMSTOPe rbClerk
OfDIANE N

Depi4

CaseNo CRFE20094448

ORDERAPPOINTINGSTATE
APPELLATEPUBLIC
DEFENDANT ONAPPEAL

Page1
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ROBERT R. CHASTAIN 
ArrORNEY AT LAw 
300 Main, Suite 158 
Boise,ID 83702-7728 
Telephone: (208) 345-3110 
Idaho State Bar #2765 

Attorney for Defendant-Appellant 

NOV 1(7011 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

KERRY S. THOMAS, 

Defendant-Appellant, 

vs. 

STATE OF IDAHO, 

Plaintiff-Respondent, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. CRFE 2009-4448 

ORDER APPOINTING STATE 
APPELLATE PUBLIC 
DEFENDANT ON APPEAL 

The above matter having come before this Court, and good cause appearing, the Court 

finds Kerry Thomas has elected to pursue a direct appeal in the above entitled matter and is 

without sufficient funds with which to hire private counsel for his appeal. 

It is hereby deemed the Defendant is indigent and in need of an appointed attorney 

to pursue the appeal. 

MOTION/ORDER APPOINTING STATE APPELLATE 
PUBLIC DEFENDER ON DIRECT APPEAL 

Page -1-



ITISHEREBYORDEREDANDTHISDOESORDER theIdahoState

AppellatePublicDefenderisappointedtorepresenttheabovenamedKerryThomasinall
matterspertainingtohisdirectappeal

DATEDthisSay ofAoieoir 2011

CERTIFICATEOFSERVICE

Iherebycertifyonthel day of 111servedatrueandcorrectcopyofthe
withinandforegoingdocumentupontheindividualsnamedbelowbfirstclassmailpostageprepaid

OfficeoftheStateAppellatePublicDefender
3647NLakeHarborLane
BoiseID 83703

RobertRChastain

AttorneyatLaw
300MainSuite158
BoiseID837027728

MOTIONORDERAPPOINTINGSTATEAPPELLATE
PUBLICDEFENDERONDIRECTAPPEAL

JeanMFisher
AdaCountProsecutor
ViaInterdepartmentalMail

CHRISTOPHERDRICH
ClerkoftheCourt

BY

Page2
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IT IS HEREBY ORDERED AND THIS DOES ORDER the Idaho State 

Appellate Public Defender is appointed to represent the above named Kerry Thomas in all 

matters pertaining to his direct appeal. 

DATED this !5~ay of ~hqJd , 2011. 

CERTIFICATE OF SERVICE 

I hereby certify on thel (' day of ~ ~ II, I served a true and correct copy of the 
within and foregoing document upon the individual(s) named below by first class mail, postage prepaid: 

Office of the State Appellate Public Defender 
3647 N. Lake Harbor Lane 
Boise, ID 83703 

Robert R. Chastain 
Attorney at Law 
300 Main, Suite 158 
Boise, ID 83702-7728 

Jean M. Fisher 
Ada County Prosecutor 
Via Interdepartmental MaJ 

CHRISTOPHER D. RICH, 
Clerk of the Court 

BY:Q.~~ Gt: c : 

MOTION/ORDER APPOINTING STATE APPELLATE 
PUBLIC DEFENDER ON DIRECT APPEAL 
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NO'_~;-;::~I:ii;n-- _TO: CLERK OF THE COURT 
A.M. 0'00Q. FIlEDP.M _IDAHO SUPREME COURT 

451 WEST STATE STREET 
BOISE, IDAHO 83702 FEB 03 2012 

CHRISTOPHER D. RICH, Clerk
 
By BRADLEY J. THIES
 

DEPUTY
 

STATE OF IDAHO, ) 
)Supreme Court No. 
) 39374-2011 

Plaintiff-Respondent, ) 
vs. )Case No. CRFE-09-4448 

)
 
KERRY THOMAS, )
 

)
 

Defendant-Appellant. )
 

-----------------) 

NOTICE OF TRANSCRIPT LODGED 

Notice is hereby given that on December 28, 2011, I 

lodged a transcript 40 pages of length for the 

above-referenced appeal with the District Court Clerk of 

the County of Ada in the Fourth Judicial District. 

BEARING DATES INCLUDED: 

November 2, 2011 

Vanessa S. Gosney, Official Court Reporter 

~c2S.c90)J
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TO: CLERK OF THE COURT 
IDAHO SUPREME COURT 
451 WEST STATE STREET 
BOISE, IDAHO 83702 

STATE OF IDAHO, 

Plaintiff-Respondent, 
vs. 

KERRY THOMAS, 

Defendant-Appellant. 

NO.-o-;:::-..:iiTr\"'-__ _ 
0'00 FIlED A.M. Q. P.M ____ _ 

FEB 03 2012 
CHRISTOPHER D. RICH, Clerk 

By BRADLEY J. THIES 
DEPUTY 

)Supreme Court No. 
) 39374-2011 
) 
)Case No. CRFE-09-4448 
) 
) 
) 
) 

----------------------------------) 

NOTICE OF TRANSCRIPT LODGED 

Notice is hereby given that on December 28, 2011, I 

lodged a transcript 40 pages of length for the 

above-referenced appeal with the District Court Clerk of 

the County of Ada in the Fourth Judicial District. 

BEARING DATES INCLUDED: 

November 2, 2011 

Vanessa S. Gosney, Official Court Reporter 

~dS.c90)J 



IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
 

STATE OF IDAHO, 
Supreme Court Case No. 39374
 

Plaintiff-Respondent,
 
vs.
 CERTIFICATE OF EXHIBITS 

KERRY STEPHEN THOMAS,
 

Defendant-Appellant.
 

I, CHRISTOPHER D. RICH, Clerk of the District Court of the Fourth Judicial District of 

the State of Idaho in and for the County of Ada, do hereby certify: 

There were no exhibits offered for identification or admitted into evidence during the 

course of this action. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the said 

Court this 6th day of February, 2012. 

CHRISTOPHER D. RICH 
Clerk of the District Court 

'_/ 
By_-!o..-L......:::...:!o<=-::=..--~ _~ Deputy Clerk 

CERTIFICATE OF EXHIBITS
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

STATE OF IDAHO, 
Supreme Court Case No. 39374 

Plaintiff-Respondent, 
vs. CERTIFICATE OF EXHIBITS 

KERR Y STEPHEN THOMAS, 

Defendant-Appellant. 

I, CHRISTOPHER D. RICH, Clerk of the District Court of the Fourth Judicial District of 

the State of Idaho in and for the County of Ada, do hereby certify: 

There were no exhibits offered for identification or admitted into evidence during the 

course of this action. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the said 

Court this 6th day of February, 2012. 

CERTIFICATE OF EXHIBITS 

CHRISTOPHER D. RICH 
Clerk of the District Court 

BY~/ 
Deputy Clerk 



--------

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICTOF
 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
 

STATE OF IDAHO, 
Supreme Court Case No. 39374 

Plaintiff-Respondent, 
vs. CERTIFICATE OF SERVICE 

KERRY STEPHEN THOMAS, 

Defendant-Appellant. 

I, CHRISTOPHER D. RICH, the undersigned authority, do hereby certify that I have 

personally served or mailed, by either United States Mail or Interdepartmental Mail, one copy of 

the following: 

LIMITED CLERK'S RECORD AND REPORTER'S TRANSCRIPT 

to each of the Attorneys of Record in this cause as follows: 

STATE APPELLATE PUBLIC DEFENDER LAWRENCE G. WASDEN 

ATTORNEY FOR APPELLANT ATTORNEY FOR RESPONDENT 

BOISE, IDAHO BOISE, IDAHO 

CHRISTOPHER D. RICH
 
Clerk of the District Court
 

FEB 0 6 2012Date of Service: 

CERTIFICATE OF SERVICE
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICTOF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

ST ATE OF IDAHO, 
Supreme Court Case No. 39374 

Plaintiff-Respondent, 
vs. CERTIFICATE OF SERVICE 

KERRY STEPHEN THOMAS, 

Defendant-Appellant. 

I, CHRISTOPHER D. RICH, the undersigned authority, do hereby certify that I have 

personally served or mailed, by either United States Mail or Interdepartmental Mail, one copy of 

the following: 

LIMITED CLERK'S RECORD AND REPORTER'S TRANSCRIPT 

to each of the Attorneys of Record in this cause as follows: 

STATE APPELLATE PUBLIC DEFENDER 

ATTORNEY FOR APPELLANT 

BOISE, IDAHO 

Date of Service: FEB 0 6 2012 
--------

CERTIFICATE OF SERVICE 

LAWRENCE G. WASDEN 

ATTORNEY FOR RESPONDENT 

BOISE, IDAHO 

CHRISTOPHER D. RICH 
Clerk of the District Court 



IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
 

STATE OF IDAHO, 
Supreme Court Case No. 39374
 

Plaintiff-Respondent,
 
vs.
 CERTIFICATE TO RECORD 

KERRY STEPHEN THOMAS,
 

Defendant-Appellant.
 

I, CHRISTOPHER D. RICH, Clerk of the District Court ofthe Fourth Judicial District of 

the State of Idaho, in and for the County ofAda, do hereby certify that the above and foregoing 

record in the above-entitled cause was compiled and bound under my direction as, and is a true 

and correct record of the pleadings and documents that are automatically required under Rule 28 

of the Idaho Appellate Rules, as well as those requested by Counsels. 

I FURTHER CERTIFY, that the Notice ofAppeal was filed in the District Court on the 

14th day ofNovember, 2011. 

CHRISTOPHER D. RICH 
Clerk of the District Court 
~.. 

By~~Q: 
Deputy Clerk 

CERTIFICATE TO RECORD 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

STATE OF IDAHO, 
Supreme Court Case No. 39374 

Plaintiff-Respondent, 
vs. CERTIFICATE TO RECORD 

KERRY STEPHEN THOMAS, 

Defendant-Appellant. 

I, CHRISTOPHER D. RICH, Clerk of the District Court ofthe Fourth Judicial District of 

the State of Idaho, in and for the County of Ada, do hereby certify that the above and foregoing 

record in the above-entitled cause was compiled and bound under my direction as, and is a true 

and correct record of the pleadings and documents that are automatically required under Rule 28 

of the Idaho Appellate Rules, as well as those requested by Counsels. 

I FURTHER CERTIFY, that the Notice of Appeal was filed in the District Court on the 

14th day of November, 2011. 

CERTIFICATE TO RECORD 

CHRISTOPHER D. RICH 
Clerk of the District Court 
~ .. 

BY~~'l: Deputy Clerk 
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