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| Appealed from the District Court of the Fourth Judicial District of the
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\ Honorable Michael R. McLaughlin, District Judge, Presiding
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Attorney for Appellant
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IN THE SUPREME COURT OF THE STATE OF IDAHO

ALPINE VILLAGE COMPANY,
SUPREME COURT NO. 39580-2012
Plaintiff/Appellant,

_\IS_
District Court No.CV-2010-519-C
CITY OF MCCALL,

Defendant/Respondent.

CLERK’S RECORD ON APPEAL

Appeal from the District Court of the Fourth Judicial District of the

State of Idaho, in and for the County of Valley.

Honorable Michael R. McLaughlin, District Judge

Presiding
STEVEN J. MILLEMANN CHRISTOPHER H. MEYER
MILLEMANN, PITTENGER, MCMAHAN GIVENS PURSLEY LLC
& PEMBERTON, LLC P.0.Box 2720
P.O.B0oXx 1066 Boisg, ID 83701

MccALL, ID 83638

ATTORNEY FOR APPELLATE ATTORNEY FOR RESPONDENT
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ARCH# N. BANBURY, CLERK
By Deputy
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STEVEN J. MILLEMANN, 1SB NO. 2601 Flee _ am 44> oy
GREGORY C. PITTENGER, ISB NO. 1828
MILLEMANN, PITTENGER, McMAHAN & PEMBERTON, LLP
ATTORNEYS AT LAW
706 NORTH FIRST STREET
POST OFFICE BOX 1066
McCALL, IDAHO 83638
TELEPHONE: (208) 634-7641
FACSIMILE: (208) 634-4516
EMAIL: sim@mpmplaw.com
gep/@mpmplaw.com

Case No.

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF VALLEY

ALPINE VILLAGE COMPANY,
an Idaho Corporation,
Plaintiff, CASE NO. CV-2010-519C
V. AFFIDAVIT OF DEANNA SCHNIDER
CITY OF MCCALL,
a municipal corporation,
Defendant.

STATE OF IDAHO )
.58
County of Valley. )
I, Deanna Schnider, having been duly sworn upon oath, depose and state as
follows:
1. I make this Aftfidavit based on my own personal knowledge and with the

understanding that it will be submitted in support of Plaintiff’s Motion for Summary

Judgment.

ORIGINAL w2

AFFIDAVIT OF DEANNA SCHNIDER - PAGE 1|



2.

I am a Paralegal at the law firm Millemann, Pittenger, McMahan &

Pemberton, attorney of record representing Alpine Village Company in this action.

3.

True and correct copies of two spreadsheets provided by the City of

McCall in Defendant’s Response to Plaintiff’s First Interrogatories and Requests for

Production of Documents, are attached as Exhibit 1 and Exhibit 2 (bates no.

COMO001196—-COM1199 and COM1203-COM1208).

4.

1 have taken the information on those spreadsheets and combined them in

order to create one spreadsheet that identifies the following information:

a)
b)
¢)
d)
€)
f

Building Permit Number

Amount of Community Housing Fee Paid

Date Community Housing Fee Paid

Date Refund Request was made to City

Amount of Refund

Date Community Housing Fees Paid were Refunded

A copy of the spreadsheet I created is attached hereto as Exhibit 3.

5.

Based on my analysis of the spreadsheets, a total of fifty-eight refund

requests were made to the City of McCall and a total of $92,820.00 was refunded.

Further your affiant sayeth naught.
DATED this 7" day of October, 2011,

MMJ(&X@( /T/

DEANNA SCHNIDER ~ °

SUBSCRIBED AND SWORN to before me this 7" day of October, 2011.

"-‘ $ Ayvy ’...':

403

AFFIDAVIT OF DEANNA SCHNIDER ~ PAGE 2
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ro¥

Richad &.Debbie:
0515406 Hokaman

Q8RIT/06 Michael Gpldman
06407 15 Michac] Goldman
06/07/06 Michaet Geldman
C6/07 /08 Michae! Gokiman

Cal & Nk
Q6/03/05 Keever

077706 4im Sabatiasse

Praperty Addrass

Qummy Propemy
1016 Kaitlyn Laop
243 Pnedale St

1673 Girney Wary
1675 Ginney Way
1659 Ginncy Yéay
1651 Girmey Way

1235 Bifterroot Drive
349 Whitetail Drive

227 Ruo Visia Blvd
1018 Perstemmen
Place

1102 Alpine Stree:
1045 Poits Drive
{@mended)

708 Fir Street

126 River Ranch Rd

361 Wnitetal Drive
1304 Louisa Ave

718 Fir Sueet

700 § 704 Deer
Fotest Drive

T4Q Deer Farast
Drive

736 Deer Forest
Orive

752 Deer Forest
Drive

Doer Farest Drive
342 Whiletal Drive
1130 Heaven's Gate
Cout

1022 Patts Drive
1345 Par Lane

1681 Lick Creek
1683 Lick Creek

1022 Firewead Drive

SF Res
SF Res

SF Res

SF Res
SF Resx
S Res
SF Res
SF Rex

0S5/15/08 Wemer Schamach 2025 Fox Fairway CL SF Res

SFRes
SF Res

SF Res
Mulrtaz
Duplex
SF Res
SF Res

S$F Res
SF Res

SF Res
SF Rex

SF Res
SF Res.

5F Res

Value

S0.00
$2686,850.00
$295,600.00
§190,325 00
5$190,325 00
$190.225.00
$190,226,00

$416,350.00
5$1.100,000.00

£219.450.00

$404,250,00
$245075.00

5245,074.00
$140,000.00
5956,775.00
£926,000,00

3798.75C.0C
$144 240,00

5220 000,00
$326,000.00
21912000
S2713,120.00

$218,120.00
$326,700,00

SBOO 757 00
$1,000,000.00

$302 650,00
$355.525.00

£300,000.00
300,000,080

$356,025.00

BP Fee
$0.00
31,906.75
0206626
5136863
§1.265862
S$1.269.63
$1.268.87

K7I72s
35.958.75

§1.548.25

$2643.75
21.791.25

$1.791.25
3121378
33.684.50
3625250

34.649.25
§1,235.75

$1.653.75
$1.68675
$1.848.25
$1.54825

$1,648.25
$1.586.75

$4.883.75
35.608,75

52,002.75
5239625

SZOR7S
§2.093,75

$2.388.75

PC Fee
5000
$1,238.39
31.343.06
$825.26
$825.25
$E25.26
82525

51,7751
£3.873.19

$1.071.38

1,718.14
£1,164.31

§1.18431

78094
$2,401.43
241413

33.022.01
300324

$1.074.94
§1,03639
5107136
$1.071.36

$1.07136
1,056.39

£3,174.44
$3.645.68

$1.,30248
§1,557.56

$1.360.94
$1.360.94

$1,589,69

CHFee CH Date Pd

s0.ce
$1,146.00
$1.337.00
$568.50
$853.50
SEBE.SD
356850

$1.63.00
S2.482.00

$1,1465.00

51,337.00
$1,146,00

$1,146.00

5859.00
$2.593.00
$2,463.00

$2,483,00
$1.746.00

51,146.00
$1.337.00
$1.148.00
$1,145,00

£1,1458.00
$1.337.00

£2.483.00
$2.960.00

51,146.00
$1.337.00

366850
68850

§1.337.00

0101700
041506

QRIN506
051206
AH1506

031906

Q72106
060706
CER7I06
06/G7806

OB076
QGRS

070806
07508
07/06/06

oTITRG

13quyxy
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Troy & Jenndler 4605 Williems Creak

077146 Summers Court &F Ras $2.556.300.00 $11,084.75 §7.18558 $2960.00 o07/14I06
14087 1495
Mountam Meadows  Madu-Fam
O7HTRE Frostback LLC  Drive Townhome 566475000 $4.0M1275 5280828 §1337.00 QBAARS,
OFNBRs Whietzi Chuo LLC 563 Appaioosa SF Ret $8332000.00 $3,70873 241069 8296000 07124406
CH24005 Darick Hesngaiiner 1465 Billarrool Drive ST Res $¢1332500 S271525  $1.76491  $1,137.00 07125006
408 Oxprey View
07224206 Anttony Gabriali  Diive SF Res S8E4.150.00 S5580.25 528716 S24E00 07124506
Mal & Mokiey
T7(25R6 Mty 57 Fiyrn Lane SF Rey SM7.000.00 $235225 #1,52596 §1,337.00 72506
Dracwer & Jan 1170 Aspen Ridge
02/ /36 Homing Lane SF Res $AQ000.00 5264375  S1.71844  31.337.00 08N6
Jason & Raben
CRAIAE Caufiekd 935 Fiyrn L SF Res $364.200.00 $2,44575  $1,58874 §1.337.00 QBR3NE
1485 Majwstic View
QOAT7/G5 Jack Wetherall  Drive SFRes ST20.000.00 B427875 S 78118 S1337.00 %10
1488 Majeste View
OBATI06 Jack Wetherall  Dr. 5F Res $720000.00 $427875  $2T8118  §1,337.00 [Vorerds
NS08 Jerome Tripak 620 Lenora Sweet SF Res S450000.00 SLH1875  S187B.18  S2,19600 QG506
SF Res
M TS Foundation
Jonesiadnienne far Modular m
D&M 506 Qumnn 925 Chipiunk Lane  hame $12000.00  §793.25 $150.57  $1.337.00 QBHE06 o
OEMBIG Pavet Babichenko 1125 Bieroot Drive SF Res SEOC0D0.00 S370675 241059 246300  UB/BAS =
Jon & Rridget =
Hubbarg ( :
extended to June, 1690 Maesle View —
QBZS/06 DA) Circle SF Res $450,000.00 $29187S  £1.897018 §182200 QaIZ06
Evan & Janet 1100 Hegven's Gate
CRI29/06 Thomas Cout SF Res $418,750.00 $264K75  FLTIR4d  S1.337.00 ox/Z9/068
748 Dear Forest
CREU/D6 Michael Goldman  Drive SF Res $183,750.00 5151075 96199  $1.146.00 [riieeny
0914106 Tim Snvadics 1034 Kailtyn Laop ~ SF Fes $167.100.00 $1.362.25 £88545 6114600 14086
| 09/14/08 Tim Snotks 3647 Gimey Way  SF Res $167.100.00  $1.38225 $88546  §1.146.00 091406
09414106 Tim Snooks 1020 Kaiyn Loop 8F Res $167.100.00  $1,36225 $EB5.48  §1,146,00 0an4os
Big Timber H& D 158 Morgan Deve -
KNG Inc. Rivers Crossing SF Res 22050500 $1ES3T5  S107484  §1,14800 0820/08
Let 23 BR17
ONZI06 Brandon Heiner  Pinedale Suest SF Raizs S2172500 $165925  S107457 114600 082106
Bridge Lot 24 Bk 11
D21/06 Development Pinedale Street SF Res $I27,525.00  $1.142.75 §746.04  §1,146.00 092106
2004 Fox Fairway
D206 John Willems Courl - Vihiterad SF Res $1,300000.00 S5E22.75  S365479 S1633.00 TIESE
0322706 Cheis Thomas 1021 Potts Drive SF Res SI50.00000 $18I875 $1,18218 5152300 Q7206
Travis Hggirs
(Extertion (o Jure 325 Whiletsit Dr. Lot
DA2&LE 08) 40 Whitetail SF Res. ST.40000000 $7.00875 54,5565.88 $1.623.00 10106
377 \Wnietaii Dr. Lex
b 080G Travis Higgins 54 Whitetait SF Res SLIVLOTHT  $630875 5410088 SIS0 101306

q0r
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Tetal CH

ruambes of ’ S
parmdy - Total CH 7 requasss for
under ‘paid under _refunds as of
\oaling
-% S260200 31021800
: . Ted & Harold
05 - 3446 1OMEDS Lukecan 1195 Majestic View  SF Ros S365.000.00 S2561.25  $1.668481 245100 1671606
. i 1420 Majesti: View -
D6 3459 . .. . 11721506 Rick Eagleston O SF Res $S50,000.00 $3471.25  $225631  $1E7AM0 1106
073507 ¢ T /0907 Jason Cley 308 Camp Road SF Res $259.950.00 §186025 §1,21436 $1337.00 [e-7herd
L : Lot 2 Bii 18 W. Hays
ar 3812 Q20T Lamy Hauser Street SF Res $23000000 5170875 $1.11089 $114600  (R2N07
. O - Craig & Nicole
07, 3\7 - (RDRA7 Brown 653 Kreski SF Res $333,100.00 227826  $1,47691  $114500 0BT
) ; . 201 Country
o7 3518 . . [RDRK7 Joy Smith Craftsman Loop SF Ras $165,00000  51,351.25 57831 §1.146.00 03/0R/07
07 © 3518 - . 03/0SM07 Michael Lamm 1022 Katyn Loop  SF Res S207.800.00 $202225  §1.31446  $1,148.00 osmae7
. Condo (10
Concdars
hased ony
| Broken Ridge 188,750, =
673521 T 07T AT Panners LLC 21 Broken Pine Road sa) $1,887,500.,00 $B.71675  $5665.89 $11,450.00 e ratord .
07 3533 BPlswmmd. (3107 Dusty Biwn 1490 Majestic View  SF Res $40000.00 264875  F1.TNES  §1623.00 061507 =
1115 Heaverrs Gata -
Q2307 Tim & Amy Myers  Coury SF Res $54750000 S3457.00 §2247.05 $137.00  oaok07 =8
_ 0AZ24/07 Rarxly Acker 1916 Balshan Driva  SF Res 5183,500.06  §1,312.75 SA5329  $1,146,00 oansn? -
B Ll
OL2TA07 Stabus Homes, Inc. 1695 Ginney Way  SF Res $268,500.00 $1.91775  $124654  §1,146.00 04027107
©, D4QTAT Status Haoes, inc. 1007 Kaiyn Loop  SF Res SM0700.00 S214B75  $139669  $1,146.00 o4zt
718 Deer Forest Dr.  SF Res 3354,550.00 5239075  $1.553.99 $1.537.00 D4/30AT
04/30/07 Johnson 745 Deer Forewt Dr,  5F Res $36360Q00 $2440.25  $1,586.16 §1.337.00 043007
Myli-Famiy
Comerstana Townhome

: 0501707 Custom Homes 1677 Givey Way  (one side) S$Zn2m00  $1.65525  $1.07851  $1,14600 Q5007

Mublt-Family
Comarsione Towrhome
0A5/01/07 Custom Homes 1675 Ginmey Way  {ona side) SO 20000 $1.659.25 $1,078.51  $1.146.00 Qamuo7
Damse & K
DEHTIOT Mulle 1105 Aspen Ridge In SF Res $600,000,00  $3700.75 W 41068 51.63.00 G047
A Richard W& Mary
* A7 Lou Ennis 213 W, Lake S SF Res S757,000.00 $4.4592% $2.888.51 §2483.00 0711007
© ONZINT Bryars Forrester 325 Forest St SF Res. $34500000 §234125  $152213 HINL0 041007
Townhome
" DEIGAT Comersione 1665 Ginney Way 5 $221.000,00  $1,55925  $1,07851  $1,14500 060607
Gary and Barvara
.. DSOGRT7 Kutlerer 934 Chipmunk Ln,  SF Res. SX00000.00  $1.54375 $1.003.44  $1.14600 0612107
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“BPissued

BP e

060787 Compesione:
Stevn & Beth

OSH12A07 Tarter

06N 307 James Bock

OB/20017 Gary Clwistensen

OR20/07 Nick & Kim Huren
' OB25/07 Russel Veriees

07727/07 Stephen W, Bedl

" 082R7 Cardl Hilder
. 0872107 Acthony Cvitarach

. 083007 (ary Hukawan
* ORA107 William Thomas

(92007 Bl Shordy
02107 Robin Haoper

1BG3 Ginnery Way
1310 Aspen Ridge
tana

1042 Fraweed

1037 Fireweed Drve

T2 Uick Creek Rd.
937 Condfer
502 Wanda
417 Virgirsz Bhal

31T W, Lske
112 Headmuaners
Rd.

109 River Ranch Ra.

1556 Magestic View
2018 Fox Fairway
Court

380 Td Loop

953 Chipmunk Lane
1430 Mounain
Meadow Dr.

650 Saan Dr.

1415 Majestic View
Or.

951 Cander

i 853 Migratery Ridge
Way

$42 Strowbeny Lana
269 Mocgan Dr.

1309 Hubbard

Townhome
SF Res.
SF Rex.
SF Res.
SF Res
SF Res
SF Res_
SF Res
SF Res
SF Res
SF Res
SF Res
SF Res
SF Rea
SF Res,

SF Res
SF Res

SF Res,
SF Res
SF Res
SF Rex
SF Rex

SF Res

§221,000.00

$500.000.00
$35,00000

$500.000.00

$37,000.00
$273,400,00
$268,400.00
$157,000,00
$525.000.00
5245 875,00
$G3S 000.00

$400,000,00

$1,558,000.00

5300,000.00
§289,400.00

842225000
$211,500.0¢

$430,000,00
$160,000.00

$1.827,000,00

$249.750.00
$500,000.00
5134,500.00

$1.659.25

8BTS
$2.50625

$708.75
szmz 28
$1,945.25
$2.470.88
§1,50725
52252 50
179125
$3.875.00
$2781.25
£7.51.75
5209375
S2.03425

276475
5160425

280875
S1.XA7S
$7.%0.75
$1.81325
pxeac e ]

$1.180.75

$1,078.59

52.101.93
$1,529.06

$2.410.69
$1,314.46
$1,264.41
51.806.07

5979.71
$2.114.13
$1.16431
251875
§1,807.81
$4.915.14
3$1,380.94
$1,321.61

$1.797.09
$1.042.76

$1.825.69

$860.44
$5,174.49
51,178,681
82,1083

STE749

$1,146,00 [0 2 vrg
$1,337.00 OTRSDT
$1.337.00 072307
162300 Q770607
51,337,300 orhen7
$1,146,00 o7/23007
$1,9468.00 07AR07
$1,145.00 OTR4AT7
$1,623.00 rfzetord
$1337.00 10077787
%1,337.00 oTRIAT
$1.337.00 orrse?
52,960.00 oe/o7
$1,145.00 oRUTH7
31,145.00 oan77
$1.337.00 Qa7
$1.146.00 QIZBNT
31,1700 11406807
$1.146.00 02107
§7.161.00 110207
$1,146.00 1010107
$1,623.00 10:TA7
$1.146.00 10417107
1 roquests

. Total CH for refunds as
" ORONER3"  REFUNDS
TrRZm - 3000

I yquuxy




J’(H’ £0Z100NOD

CTATaITs B30T
efigible for refund
Ordinance 820- ALL REQUEST ARE

Letter sent
Name-fee paid Project name or aligible for ELIGIBLE per Not Submitted to  Request
Date by... Mailing Address Phone No. address & BPg refund Councli 8/26/08 eliglble Date Pald Ckt AmountPaid Finance  not eligible
10060 W, Rolling Hils Lot 24 Bk 11 (Lardo)
171672008 Voo, LILC Cr.Star {0 83669 208-286-T344 #3426 X W21/2006 #2589 $£1,146.00 47252008
10060 W, Ralfing Hllls Lot 23 DIk 11 (Lardo)
171672008 Volo. [L.C Or.Star !0 BIGEY 208.286.T344 #3427 X 92112006 #2589 $1.146.00 4f25/2008
2720/2008 Cad Keever 1037 Lick Creek Rd. 8304858 342 Writetail Dr. 23310 X 8972006 #2254 §2,483.00 428/2008
204 Fex Fairway CL
22212008 John Witiams P.0. Bax 2832 McCall 6304324 #3428 X SYZE2006 #125 $1.623.00 4/26/2008
XXX approved
262008 Jason Clay P.O. Box 10853 McCal  630-3647 308 Camp Rd, %507 626008 X 2/92007 #1709 $1.337.00 2008 S2r2008
Blue Canyon Custom 1440 Mtn Meadow Or XXX approved
47772008 Lany Hultman 1225 N Auturmn Wing 20B-941-5474 #3B6T 526508 X BANZ007 #11190 $1,337.00 TITIE008 5722008
Renda 7485 vy Keay Dr 1310 Aspen Ridge L. KXX approved
442372008 Sardmeyar Boise 83714 208 853-5483 #3599 w2608 X 512/2007 #1798 $1.337.00 TITR2008 Srr2008
Corbel ine, lor 1779 Woodside Rd. 1420 Majeslc View Dr. XXX approved
47302008 Rick Eagleston  Redwood Cily CA 650-854-8008 #3459 6/2508 x 12172008 #1665 5$1,623.00 71972008 S/2r2008
5722008 Jason Caufieid P 0. Box 2444 MeCal  271.8397 93 Flynn Ln. #3370 X 8732006 #1005 31,337.0¢ SI52008
Sandra & Dad
S/5rZ008 Miller P.O. 8ox 1757 McCall  §34-0503 287 Rio Vista Bhvd, 43260 X YE2006 #2175 $1,746.00 BITr2008
sdar 2005
30589 Willow Brock 1525 Malestc View Or. pnor lo Faxef
S1472008 Drane Dargen Piace Canyon Lake CA 891-376-5228 #1300 BA Ora. NA N/A NA TN 52172008
Aug.2005
20589 Wilitwy Brook 1060 Cedar Lane priov to Faxed
5/14/2008 Diane Darden Place Canyon Lake CA 951-326-5228 #3065 NS Grd. WA N/A NiA A Lr21/2008
Oct 2005
125 Commerce SL. pnor 1o Faxed
$716/2008 David Armstrong McCail 1D B3638 634-5556 125 Commerce St#3135 Mo Ond, NA NA NiA A §20/2008
S20/2008 Pinetop Buklers P.0O. Box 4110, McCal  315-0080 1465 Bitterrool #3354 X 7252006 #5539 $1,337.00 Ar27r2008
1415 Majestic View XX approved
52072008 Pinelop Buiiders P.O. Box 4110, McCail 3150080 FIEBE 26608 X 116/2007 #3686 $1,337,00 772008 232008
1490 Majesuc View XXX approved
&20/2008 Prelop Bulders PO, Bax 4110, McCait 315-0090 #3533 /2608 WIR2007 #2078 §1,623.00 TITr008 5232008
impact
1030 Meaoaws Rd. area no
52042008 Pretop Builders  P.O, Box 4110, McCall 315-C09¢0 #3355 (S feg paid  NA NIA NA NIA 272008
1347 S, Rooseveil 213 W, Lake Steet XXX approved
&/20/2008 Richard Ennis  Baise B3705 w3583 /2608 X TNO2007 #3219 52.483.00 72008 SZrU08
&/5/2008 Ballard Smith P.0. Box 2190 McCall €34-6419 349 Whitelail Dr, #3262 X 572006 #254 248300 6/12:2008 NA
XXX approved
6/3V2007 Rardy Ackat P.O. Bax 3 McCail £30-4708 1916 Raishae 83560 526108 x G25200T ©5080  $1,46.00 77772008 A
P.0. Box 2867 Boise XXX approved
Y2007 James Buck 63701 208-44046653 1042 Fireweeg #2602 2608 x WIVIT7 #1022 $1.337.00 71772008 NiA
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UrmTINCs B3RS
wligible for refund

Lener sent
Name-tee pad Project name or eligible for ELIGIBLE per Not Submitted 10 Requesy
Date by... Maijling Address Phone No. address & BP# rafund Counch 6/26/08 eligible Date Paid Chif  Amount Paid Finance  not eliglole
XXX appraved
77772008 Ted Lukecart  P.O, Box 2335 MoCall  634-5807 1195 Majestic #3446 6726408 x 101672006 #1484  S2,480.00 72008 A
136 Robiak Ave XX appraved
7R2008  Krisll Michem Hiisborough Ca 94010 415-215-8562 653 Migraary vvay #3692 B2 x 11212007 #3202 §7,161.00 Ti8/2008 N/A
Gould Custorn
Builders for Max 291 Ashlon Lane XX approved
71142008 HEden McCa S34-9888 I1I W, Lake 83622 /26108 x TIZX2007 #0121 §1.623.00 7N&2008 NIA
Comerstone
Custom Homes, P.Q. Box 321 Nampa 16731875 Ginney Way  X00{ approved
702008 Inc. 10 83886 20B-713-0504 43252 B/26/08 X 4142006 #4850 $1.337.00 71572008 Nia
Comerstone
Cuslom Homes, P.O, Box 321 Nampa 1659/1E61 Ginney Way XXX approved
72008 ne 1D 53686 208-T713-0504 #3253 62608 x 4472006 #4590 S1.337.00 TN S2008 KA
Cormersicne
Cusiom Homes, P.O. Box 321 Nampa XXX approved
702008 Inc iD 83688 206-713-0504 1881 Ginney Way #3335 626/08 X TIARO06  WATS4 51,146.00 7118/2008 Nid,
Comerstone
Custom Homes. P.0. Box 321 Nampa XXX approved
71072008 Inc 1D 83686 208-713-0504 1683 Glnney Way #3336 6/26/08 x TIS006 #4785 51,1456.00 712008 [ 7o)
Comerstone
Custom Homes, P.O. 8ax 321 Namps XXX approved
7/10/2008 Inc. 10 83688 208-713.0504 1677 Ginney Way #3568 6/26/08 x 5/172007 #4812 51,146.00 1872008 NA
Cormecstone
Custom Homes, P.0O. Box321Nampa XXX, approved
7112008 [nc ID g3636 208-7130504 16879 Ginney Way #3558 &/26/08 x SM/2007  #4B12 51.148.0 771572008 WA
Comersione
Custom Homes, P.Q. Box 321 Nampa JOCK approved
FHAZ008 Ina 10 B3GBE 2068-713-0504 1863 Ginney Way #3553 526/08 X 86067 RS2 §1,146.00 74152008 NIA
Comersione
Custom Homes, P.Q. Box 321 Nampa XXX approved
71102008 Inc ID B3686 208.713-0804 16865 Gunnay Way £3534 526/08 x 662007 AGZZ §1,146.00 7152008 NA
AQG Osprey View Dr. XXX approved
71192008 Anthony Gadrietl P.0. Box 2924 McCall 634-24089 #1356 &26/08 x T/24r2008 #1641 $2.483.00 TNS5/2008 NiA
Everest
Construction for  P.Q Box 867 Donnelly XXX approved
7M7ROGE Travis Higgins 10 838715 A25-4600 325 Whitetall Dr_ #3430 82608 x 10132006 #4667  $1.623.00 TH7/2008 NA
Everes)
Constructon for  P.0. Box 867 Donnally XXX approved
7/17/2008 Travis Higgine (0 83615 3254600 377 Whdetal Dr. #3431 62608 x 101132006 #4668  $1,623.00 7208 N/A
201 Country Craltsman  300C approved
Tr2EK8  Jay Smith 7.0, Box 587 McCall 3153732 Loap #3518 6126/08 x 392007 A28 $1.146.00 72172008 NA
518 E. Fujil Dnve 4605 Witiams Creek XXX approved
772572008 Troy Summers  Nampa 8368§ 466-3312 #3342 626/08 x 140 #4560 $2,960.00 122008 MA
Harvey Mevyer for XXX approved
8/12/2008 Russefl Vertrees  P,0. Bax BZ3 MeGall 530-38584 937 Coniler # 3613 626/08 x TR2A2007 #2904 $1,146.00 &1372008 NA

;
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siginle for refund
Ordinance 820~ ALL REQUEST ARE Letier sent
Name-tee paid Project name or eligible for ELIGIBLE per Not Submitted 19 Request
Data by... Mailing Addecss Phena No. addrass & BP# retund Council 6726/08 ellgible Date Paiq  Ck® AmountPaid  Finance  not Migible
idaho Mouritzin
Retreats for 12934 Ginger Creek 942 Slrawbery Lane XXX approved
811377008 Todd Holwook  Botse 10 &3T13 9411709 H3ED4 52808 x 10152007 #1418 $1.146.00 Br14/2008 NA
747 Moming Sun Drive 109 River Ranch Rd XXX approved
BNS/2008 Rick Grtfith Twin Falis 10 53301 208-724-5008 K363 526108 x 13207 F|Wz2 $1.357.00 B/15/2009 NA
1704 N. 23 St Baise Lot 2 Block 18 W. Hays XX approved
/2072008 Lamy Hawder 1D 8372 208-830-4330 5L #3512 62608 x WZIZO7 #1484 5114600 252008 NiA
1704 N, 28N St Baise XXX approved
8202008 Lany Hauder 1D 83702 2088304330 1045 Potts Dr #3265 BE0Y x WES2006 #1404 S1,146.00 A75/2008 NA
£351 Tumberry Cr.
Sandra Huntington Beach CA XXX approved
B222008  Wikkerson 92648 626-327-8888 289 Morgan Dinve #3702 62608 x 182007 #1025 5162300 BI2502008 NA
Werner P.Q. Box 517 McCal 2025 Fox Fapway Court XXX approved
/1062008 Scharmack 10 83628 208-630-8874 w3260 6/26/08 x 5152006 #8106 52483.00 12008 WA
Dabbie & Rich  P.Q, Box 2884 McCal XXX approved
10172008 Holsman 1D 83833 §19-890-4538 367 Wivietad Dave 23281 &26/08 x SNS2006 8403 52,483.00 107272008 Ni&
1810W. State 1. XAX approved
10/1/2006  Nale Hauder Base 1D 83702 Z08-514-8494 1102 Alpine St K3264 62608 x SAZ0068 #1018 51.146.00 Q2008 HA
LAMVEY LLC for
Hugh & Barbarm 2914 Grover Sueed XXX approved
172008 Quist Bose I0 83705 208-666-3701 1016 Kailyn Loop #3246 x A2E !57 $1,146.00 TUB2008 MeA
Drdinance #8233
Ordinance %820 Moratorium
Total of 24 raguests
Tatal of 19 requests for for refunds as of
rafunds as of 10/24/08 10/24/08 totaing
totaling 531,514.00 $40,201.00
$62.602.00 Tolal §77.732.00 Tolal
Commurity Housing Fees Community Housing
Paid Fees Pad
531,514.00 Refunded $40,201.00 Refunded
$51.088.00 Balancs £37.531.00 Balarce
827 S. Bridgeway
Place $110 Eagle i0 Lot 11 Bik 20 Dawsan na fee
1/23/2008 CAC Capual LLC 33616 2008-323-86500 Ave K308 NiA paid NA WA NiA A 143008
B27 S. Brdgeway Fee paki was for
Place #110 Eagle ID Lot 12 Blk 20 Dawson building permi
1072372009 CAC Capital LLC 83616 208-323.6600 Ave 23087 NiA ranking X NA A NA NA 11752008
827 §. dndgeway Fee pad was ior
Place %110 Eagle 1D tor 13 Bl 20 Dawsoen buitdling perma
1VZV2008 C&C Capital LLC 83616 208-323-6600 Ave 33098 NA ranking X NA sk NiA NIA 117372006

ary
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Ordinance 820- ALL REQUESTARE

Letter sent
Namg-fes pald Project name or sligivle far EUIGIBLE par Not Submiued 0 Request
Date by... Mailing Addrass Phone Na. address & BP2 refund Council 626i03 eligible Data Paid  Ck# Amount Paid  Finance not eligible
827 S. Bndgeway Fee paid was for
Place #11D Eagle 1D Lot 11 Bk 21 Dawson building pesmd
10/232/2008 CAC Capkal LLC 83616 208-222-6600 Ave #3089 NIA 3 X NA NAA Nik NA 1U2C6
827 5. Bridgewsy Fee paid was for
Piace #11C Eagie ID Lat 12 Blk 21 Dawson Budding perma
1Za2008 CAC Capial LLC 83816 208-323-6600 Ave K3UE0 NiA i X NeA NI Ni& NiA [RTaipar e
827 S, Bridgeway Fee pad was lor
Place 3110 Eagle ID Lot 13 Blk 21 Dawson aaiiding permil
1232008 C&C Capual LLC 83616 208-3T3-66800 Ave FI51 NA fankng X NiA N/A PifA NiA 11/272C08
B27 S, Bndgeway Fee paid was far
Place #110 Eagle |0 Lot 14 Blk 21 Dawson buiding permi
10232008 CAC Capital LLC 83818 208-323-6600 Ave #3092 NiA i X A LIEN HiA NA 1172008
BIZ7 S. Brageway Fee pad was tor
Place #110 Eagle 10 Let 15 Bik 21 Dawson buiiding permit
107232008 C&C Capdal UC 83616 208-223-6600 Ave #3083 N renking X NiA NiA NiA NiA 11752008
827 §. Bridgeway Fee paid was for
. Place #110 Eagle 10 Lot 16 Bik 21 Dawson bulding pemit
10/23/2008 CAC Capad LLC 83616 208-323-6800 Ave #3094 NiA canking X NA NiA N& BA 11752008
827 S, Baogeway Fee paid was for
Ptace 110 Eagle |0 Lot 17 Blk 21 Dawsan buiding permi
106232008 CAC Capial LLC 83616 2083236600 Ave 3095 NA ranking X N NiA, i Ne& 1K
827 §. Briagewssy Fee paid was for
Place #1710 Epgle 1D Lot 18 Bik 21 Dawsen Daaiding permit
10/253/2008 CAC Capital LLC 83616 208-323-6600 Ave #3095 N/A ranking X A NA WA NiA 1VEE0CE
827 S. Bndgeway Fee paid was for
Place 7110 Eagle [D LoX 19 Bik 21 Dawsar: buding permd
10¢23/2008 CAC Capita) LLC 83616 208-323-8600 Ave §3097 A ranks X Nz, NiA NiA BA 132082
827 S, Brggeway Fee pant was for
Place #110 Eagle ID Lot 20 Bik 21 Dawson building permi
107232008 C3C Captal LLC B3616 208-323-5600 Ave F3098 NA ranking X N/A, Nek A NiA 1V
Tim & Amy P.O. Box 2466 McCall 1115 Heavens Gate
11672008 Myers 1C 83538 208-315-5168 Caourt K3535 X 2007 2017 $1,337.00 V2A2008
$92,602.00 Tatal §77.732.00 Total
Community Heusing Fees Community Housing
Paid Fees Pad
§$31.54.00 Refunded $41.538.00 Refunded
$51,088.00 Baiance $36,194.00 Batance
P.0. Box 596 Whitefish 620 Lenora Sireel
1072009 Jerome Tripoi MT 59937 405-250-6717 3383 x 8152008 2512 52,196.00 152008 NA
as of 10/03/09 as of 10/03408
$82,602.00 Tow( §77,732.00 Tolai
Community Hausing Fees Communily Housng
Paid Fees Panl
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Lettgr sent
Name-fee paid Project name or eligibie for EUGIBLE per Not Submitted to  Raquast
Date by... Mailing Andress Phane Na. 2dqress & 8P refund Council 6/25/08 eligible Dats Paid Ck# AmountPaid Financa  noteligible
531.514.00 Retfunded $43,734.00 Refunded
$51,088.00 Batance $33,958.00 Baance
934 Chipmunk Lane 934 Chipmunk Lane
11/10/2009 Barbara Kunerer McCall ID §3638 208-634-0060 #1556 x 62172007 1192 §1.146.00  11/10/2008
Jorgensen:
Darvid Construciion 1018 Pengtemen Piace
111372009 Famsworth P.0O. Box 1711 McCall  208-547-4804 #3263 X Sarz006 10633 §1.33T.00 11162009 NeA
Jan 20035 I czlca Ms.
2900 E. Parkrwer Dr 1270 Aspen Ridge Lane pRor 1o Lugirol
11/162008 Pawnda Lugntsd Boise iD 83706 208-867-0052 #1807 NA N/A Ore, NA NZA No fee pad N/A 13-16-39
111772008 Dave Carter P.0. Bux 816 McCati 152472 1309 Hunbars X WTR008 273 $1,14600 1172009 R7 S
7524 5. Lorusk Grove
11/19,72009 Nicole Brown Meridian {0 3642 208-860-1010 533 Kosiu w3517 X V62007 #1178 $1.546.00 1111972008 VA
4670 E. Trail Giutf Lane 745 Deer Foresi Drve [eo]
11/30/2008 Greg Johnson  Bose ID E3716 206-343-3069 #3566 x 302007 3012 51.337.00 12172009 [ e
423 £ Carler 51 Boise 718 Deer Forest Orve =4
127372009 Helly riaener B3705 ! 208-371-5289 #3555 b3 432007 3220 $1.537.00 1242008 NA ;
B2Z3 W_Braemere Rg —
121412005 Bryani Forrester  Baise ID 83702 208-866-7551 325 Forest Steel  £3582 X Q102007 3za0 5133700 12/14/2008 RN bt
7250 Redwood Bivd L
Sule 218 Novalo CA 125 River Ranch Road
1272172009 IRMDS LLC 94845 415-828.4802 32N X 5112006 92 $2433.00 12/21/2009 N
fees from
vated BP
7250 Redvnod Bivd 3338 & FA3ST7
McCail River Suite 218 Novalo CA 101 Headquariers Ra. credited to
1272112009 Ranch 3845 415-898-4802 x 10112007 3304 §1,337.00 127212009 NA [:1g <X 7]
Michael 275 W, Paiament 748 Deer Forest Dr.
12/2972009 Godman Baise ID BIXB-43C0  208-283-1415 #3306 X 8302008 2009 5114800 12282008 WA
Michael 275'A. Patliamen 740 Deer Forest Dr.
127292009 Galdman Boise |D 837064300  208-283-1415 w3302 X &72006 3788 $1,146.00 1272972005 A
Michaet 275 W. Pafisment 752 Ceer Foresi Dr.
127292009 Golgman Boisa (0 £¥7D06-4300  208-283-1415 #3304 x &7/2006 3788 £1,148.00 I2AH2NG NeA
Michael 275 w. Parfamant 700 & 704 Deer Forest
12/20/2008 Goidman Boise 1D a:r.los«m 208-283-1415 Dr. (duplex) #3301 X &7/2006 3788 $1.337.00 127292008 NeA o
- DR fees
P.O. Box 2150 Eagle. 51288.17
1273172008 Voo LLC 1D 83676 208-570.8201 1346 Par Lane #3334 X 752006 2265 51.337.00 14472010 JL7EN deduced refund $50.
P.Q. Box 2150 Eagle. refurded
12312009 Voa LLC 10 63616 208-070-5201 Pinedaie Streel 53426 04/25/08 TG0
P.O. Bax 2150 Eagle, refunded
1273172008 Voio LLC 1D 835818 208-570-8201  Pinadale Streel #3427 042508 ARG
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Date
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By...
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Project name or
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Ordinance 820- ALL REQUEST ARE
allgible for ELIGIBLE per
refund Council 82608

Hot
eligible

Date Paijd CkZ Amount Paid

Submitied W Request
Finance  not eligible

1273172009 Vol LLC

P 0. Box 2150 Eagle,
10 83616

208-570-8201

#3086, 8067, #3088,
3034, S0, RIS,
#3037, 1318

' 4

priar 10
172010 Ordinances
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Exhibit 3

BP# | CHFeePaid |DateCHFeePaid [Date Refund Request Amount Refund Date Refunded
3246] 5  1,146.00 4/5/2006 10/7/2008| s 1,146.00 10/8/2008
32491 $  1,337.00 4/20/2006

32521 S 1,337.00 4/14/2006 7/10/2008| § 1,337.00 7/15/2008
3253; 6 1,337.00 4/14/2006 7/10/2008/ § 1,337.00 7/15/2008
3254[$  1,623.00 4/14/2006

3260 §  1,146.00 5/2/2006 5/5/2008( $ 1,146.00 5/7/2008
3262| S 2,483.00 5/3/2006 6/5/2008( § 2,483,00 6/12/2008
3263|§  1,337.00 5/4/2006 11/13/2009| $ 1,337.00 11/16/2009
3264|$  1,146.00 5/5/2006 10/1/2008| $ 1,146.00 10/2/2008
3265|$  1,146.00 5/5/2006 8/20/2008] $ 1,146.00 8/25/2008
3266/ $ 859.00 5/5/2006

3271] S 2,483.00 5/12/2006 12/21/2009) § 2,483.00 12/21/2009
3280| 5 2,483.00 5/15/2006 9/10/2008| $ 2,483.00 9/10/2008
3281] $  2,483.00 5/15/2006 10/1/2008]| s 2,483.00 10/2/2008
3294 S  1,146.00 5/30/2006

3301| S 1,337.00 6/7/2006 12/29/2009| 1,337.00 12/25/2009
3302|§  1,146.00 6/7/2006 12/29/2009} $ 1,146.00 12/29/2009
3303!$  1,146.00 6/7/2006

3304/ $  1,146.00 6/7/2006 12/29/2009| $ 1,146.00 12/29/2009
3305|$  1,337.00 6/7/2006

3310| S 2,483.00 6/9/2006 2/20/2008] $ 2,483.00 4/28/2008
3311| S 2,960.00 6/9/2006

3324|$  1,146.00 6/30/2006

3334|$  1,337.00 7/6/2006 12/31/2009( $ 1,337.00 1/4/2010
3335} S 668.50 7/5/2006 7/10/2008] § 1,146.00 7/15/2008
3336 $ 668.50 7/6/2006 7/10/2008( $ 1,146.00 7/15/2008
3337{$  1,337.00 7/7/2006

3342($  2,960.00 7/14/2006 7/25/2008| $ 2,960.00 7/29/2008
3347|$  2,960.00 7/24/2006

3350/ S 1,146.00 7/21/2006

3354/ S 1,337.00 7/25/2006 5/20/2008( $ 1,337.00 5/27/2008
3356( S 2,483.00 7/24/2006 7/15/2008( 5 2,483.00 7/15/2008
3358| S  1,337.00 7/25/2006

3364f S  1,337.00 8/1/2006

3365/ S 1,337.00 8/3/2006

3370($  1,337.00 8/3/2006 5/2/2008] $ 1,337.00 5/5/2008
3377} $  1,337.00 8/7/2006

3383|$  2,196.00 8/15/2006 10/3/2009( § 2,196.00 10/5/2009
3388($ 1,337.00 8/15/2006

3390 $  2,483.00 8/18/2006

3395|$  1,623.00 8/25/2006

3397|$  1,337.00 8/29/2006

3355 $  1,146.00 8/30/2006 12/29/2008] 5 1,146.00 12/29/2009
3417{$  1,146.00 9/14/2006

3418/ $  1,146.00 9/14/2006

3419 §  1,146.00 9/14/2006

414
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Exhibit 3

BP# | CHFeePaid |DateCH FeePaid |Date Refund Request Amount Refund  |Date Refunded
3423] 5  1,146.00 9/20/2006

3426 §  1,146.00 9/21/2006 1/16/2008( & 1,146.00 4/25/2008
34271$  1,146.00 9/21/2006 1/16/2008( $ 1,146.00 472572008
34285  1,623.00 9/25/2006 2/22/2008) S 1,623.00 4/28/2008
3429| § 1,623.00 §/22/2006

3430{$ 1,623.00 10/13/2006 7/17/2008( $ 1,623.00 7/17/2008
3431/ S  1,623.00 10/13/2006 7/17/2008( $ 1,623.00 7/17/2008
3446/ S 2,483.00 10/16/2006 7/7/2008| S 2,483.00 7/8/2008
3469| $ 1,623.00 11/21/2006 4/30/2008] s 1,623.00 7/9/2008
3507($ 1,337.00 2/9/2007 3/26/2008] § 1,337.00 7/7/2008
3512| S 1,146.00 2/23/2007 8/20/2008) $ 1,146.00 8/25/2008
35171 S 1,146.00 3/6/2007 11/19/20091 § 1,146.00 11/19/2009
3518 S  1,146.00 3/9/2007 7/21/2008( S 1,146.00 7/21/2008
3519] § 1,146.00 3/9/2007

3521| $ 11,460.00 3/23/2007

3533( $ 1,623.00 6/15/2007 5/20/20081 1,623.00 7/7/2008
3535/ S  1,337.00 3/23/2007 1/16/2009]| § 1,337.00 1/20/2009
3560! $ 1,146.00 4/25/2007 6/30/2007| $ 1,146.00 7/7/2008
3562| $ 1,146.00 4/27/2007

3563| 5 1,146.00 4/27/2007

3565| $ 1,337.00 4/30/2007 12/3/2009| 1,337.00 12/4/2009
35661 S 1,337.00 4/30/2007 11/30/2009] § 1,337.00 12/1/2009
3568| §  1,146.00 5/1/2007 7/10/2008| § 1,146.00 7/15/2008
3569] $§ 1,146.00 5/1/2007 7/10/2008] $ 1,146.00 7/15/2008
3580 S 1,623.00 6/4/2007

3582| S 1,337.00 9/10/2007 12/14/2009| s 1,337.00 12/14/200%
3583| S 2,483.00 7/10/2007 5/22/2008]| S 2,483.00 7/7/2008
35931 $  1,146.00 6/6/2007 7/10/2008( 8 1,146.00 7/15/2008
3594/ $  1,146.00 6/6/2007 7/10/2008| § 1,146.00 7/15/2008
3596| $ 1,146.00 6/21/2007 11/10/2009] § 1,146.00 11/10/2009
3599| $§ 1,337.00 7/5/2007 4/23/2008| S 1,337.00 7/7/2008
3602| $ 1,337.00 7/3/2007 7/2/2007| § 1,337.00 7/7/2008
3608| S 1,623.00 7/6/2007

3609{ 5  1,337.00 7/16/2007

3613| § 1,146.00 7/23/2007 8/12/2008} 1,146.00 8/13/2008
3617| §  1,146.00 7/2/2007

3619 S  1,146.00 7/24/2007

3622| S 1,623.00 | 7/23/2007 7/14/2008| $ 1,623.00 7/15/2008
3632|$  1,337.00 10/11/2007 12/21/2009] $ 1,337.00 12/21/2009
3634/ $  1,337.00 7/31/2007 8/19/2008| § 1,337.00 8/19/2008
3635/ S 1,337.00 7/25/2007

3637 S 2,960.00 9/11/2007

3642!S  1,146.00 8/7/2007

3661| S 1,146.00 §/17/2007

3667] $ 1,337.00 8/30/2007 4/7/2008| $ 1,337.00 7/7/2008
3671 S 1,146.00 9/28/2007
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Exhibit 3
BP# | CHFeePaid [DateCHFeePaid [Date Refund Request | Amount Refund |Date Refunded
3686| $  1,337.00 11/6/2007 5/20/2008] § 1,337.00 7/7/2008
3688/ $  1,146.00 9/21/2007
3692| $  7,161.00 11/2/2007 7/8/2008| $ 7,161.00 7/8/2008
36945 1,146.00 10/10/2007 8/13/2008] § 1,146.00 8/14/2008
3702| §  1,623.00 10/9/2007 8/22/2008| $ 1,623.00 8/25/2008
3703[ 5 1,146.00 10/17/2007

416



et —m=m i mEm— == wmws s - earn

AJWY TiVEWE FULBLTY WUOZ/OIL

Christopher H. Meyer, ISB #4461
Martin C. Hendrickson, [SB #5876
GIVENS PURSLEY 1L .
601 West Bannock Street Case No. lffJNp o]
P.O. Box 2720 Flled A D
Boise, Idaho 83701-2720 :

Office: (208) 388-1200

Fax: (208) 388-1300

chrismeyer@givenspursley.com

mch@givenspursley.com

www.givenspursley.com

PM

Attorneys for Defendant City of McCall

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF VALLEY

ALPINE VILLAGE COMPANY, an Idaho

corporation, Case No. CV-2010-519C
Plaintiff,
AFFIDAVIT OF WILLIAM F. NICHOLS IN
A% SUPPORT OF MOTION FOR SUMMARY
JUDGMENT

CITY OF McCALL, a municipal corporation,

Defendant.
STATE OF IDAHO )
)ss.
County of Canyon )

I, WILLIAM F. NICHOLS, being first duly sworn, depose and say:
L. [ am a shareholder in the law firm of White, Peterson, Gigray, Rossman, Nye &

Nichols, P.A.

417
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2. I serve as counsel to the City of McCall. I have served in this capacity since
August, 2005,

3. The statements in this Affidavit are based upon my personal knowledge or upon
information contained in the City’s olficial recards that set forth the City's regularly conducted
and regularly recorded activities or both.

4, I am familiar with the land use applications filed by Alpine Village in 2006, as
well as the Development Agreement associated with that project, and the different Amendments
to the same.

5. The Development Agreement was executed by the parties on December 13, 2007.
That Development Agreement noted pending litigation challenging Ordinances 819 and 820.

6. The Development Agreement provided that in the event those ordinances were
declared unconstitutional: “The Plan will be reviewed and modified, as necessary, to comply
with the final disposition of the litigation as (o any Community Housing Units which have not
been sold prior to the final disposition of the litigation,”

7. On February 19, 2008, the District Court declared Ordinances 819 and 820 to be
unconstitutional.

8. Shortly thereafler, on April 26, 2008, [ was copied on an email from Steven
Millemann, who was and is counsel to Alpine Village, to Lindley Kirkpatrick, who was and is
McCall's City Manager, A true and correct copy of the email is attached hercto as Exhibit A.

9. The April 26, 2008 email stated: “l am assuming that, given the Mountain
Ccntral Board of Realtors Decision and the subsequent repeal of Ordinance No. 819, the City is
prepared to release Alpine Village from its Community Housing Plan. Toward that end, I have

altached a ‘First Amendment to Developiment Agreement’, which does so. Pleasc review the

AFVIDAVET OF WILLIAM I, NICHOLS Page 2

{ St Wikt -
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Amendment and let me know if it is acceptable. T will then securc my client’s signalure and
return it to you for approval and execution by the Council. For your reference, ! have also
attached the current Development Agreement which, al Article VI, addresses this issue.
Thanks."

10. A true and correct copy of the referenced draft First Amendment to Development
Agreement is attached hereto as Cxhibit B.

11.  The amendment to the Development Agreement proposed by Alpine Village
stated in relevant part: “Article VII of the Agreement shall be deleted in its entirety and Alpine
Village shall be and hereby is released from any requirement to provide Community Housing for
or related to the PUD, Exhibit ‘D’ to the Agreement is deleted in its entirety.”

12 Ultimately, the City agreed to the operative [anguage quoted above.

13 The above-described correspondence documents that Alpine Village expected and
requested to be released from the restrictive language contained in the initial Development
Agreement, but that it did nol express any expectation nor make any request for any further
reliet. Specifically, Alpine Village did not assert that it had suffered any damages. Nar did
Alpinc Village demand or request compensation for any damage until submitting its demand
Jetler and filing this lawsuit in 2010,

14. This correspondence, and my descripticn above, is consistent with my
recollection of the events during this time period. [ recall no other communications with Alpine

Village or any other person or cntity that are inconsistent with the conclusions expressed in

paragraph 13 above.

| declare under penalty of perjury that the foregoing is true and correct,

AFFIDAYIT OF Wil Lian F. NICIIOLS Page k]
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DATED this 25" day of October, 2011,

Dfd}’mx 2. /) (olea ]

Notary Public for Idaho

Residing at Nani...

Commission expires: /i'm‘{ [ 5. 2047
N ’

AFFIDAYIT OF WILLIAM F, NICHOLS Page 4
| Nigduily Afideva WNI4) 0, 44328
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CERTIFICATE OF SERVICE

ioes/011

| HEREBY CERTIFY that on the 25" day of October, 2011, the foregoing was filed,

served, and copied as follows:

DOCUMENT FILED:

Fourth Judicial District Court
Atln: Archie N, Banbury, Clerk
Valley County Courthouse

219 Main Street

Cascade, ID 83611

Facsimile: 208-382-7107

SERVICE COPIES TO:

Steven J. Millemann, Esq.
Gregory C. Pittenger, Esq.

Millemann, Pittenger, McMahan & Pemberton,

LLP

706 North First Street
Post Office Box 1066
McCall, ID 83638

UKICI0S

HNLCCX

COURTESY COPIES TO:

Honaorable Michael R. McLaughlin
District Judge

Ada County Cowrthouse

200 W. Front St.

Boise, |ID 83702

Jason Gray
Law Clerk 10 Judge Michael McLaughlin
Fourth Judicial District Court
Ada County Courthouse

200 W. Front Street

Boise, ID 83702

Email: jmgray@adaweb.net

AFFIDAVIT OF WILLIAM F, NICIIOLS

| Nackaste Silithe mT 501346 L 44420

U

0
U
LJ
X

Christopher H. Meyer

U. 8. Mail
Hand Delivered
Overnight Mail
Facsimile
E-mail

U. S. Mail
Hand Delivered
Qvemnight Mail
Facsimile
E-mail

U. 8. Mail
Hand Delivered
Overnight Mail

U. 5. Mail
Hand Delivered
Overnight Mail
E-mail

Page 5
421
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Chrlstther H Mexer

From: Willam F.Nichols [win@whitepeterson.com]
Sent: Thursday, October 13, 2011 2:30 PM

To: ChrisMeyer@; mgroenevelt@

Subject: FWD: Alpine Village Community Housing
Attachments: Devealopm.pdf, FirstAme.doc

Here is an email [ received from Steve Millemann after the appeal time ran on the MCBR decision.

Confidentiality Notice: This email message may contain confidential and privileged information exempt fram disclosure
under applicable law. If you have received this message by mistake, please notify us immediately by replying to this
message or telephoning us, and do not review, disclose, copy, or distribute this message. Thank you.

William F. Nichols

Admiited to practice in /daho and Oregon

White, Peterson, Gigray, Rossman, Nye & Nichals, P.A.
Altorneys at Law

5700 East Franklin, Suite 200

Nampa, Idaho 83687

{208) 466-9272

Fax (208) 466-4405

E-Mail: win@whitepeterson.com

---== Original Message -----
From: Steve Millemann
Received: 04/26/2008 04:15 PM

To: lkirkpatrick@meccall.id.us

Cc: win@WHITEPETERSON.com, michael@rmhcompany.com, msdavidl@gmail.com

Subject: Alpine Village Community Housing

Lindley,

) am assuming that, given the Mountain Central Board of Realtors Decision and the subseguent repeal of Ordinance No.
819, the Cily is prepared to release Alpine Village from its Communily Housing Ptan. Toward that end, | have attached a
“First Amendment to Development Agreement”, which does so. Please review the Amendment and let me know if it is
acceptable. | will then secure my client's signature and return it to you for approval and execution by the Council. For your
reference, | have also attached the current Development Agreement which, at Article VI, addresses this issue. Thanks.

Steven J. Millemann

Millernann Piltenger McMahan & Pemberton LLP

P. O. Box 1066

706 N. 1st Street

McCall, ID 83638

Office: (208) 634-7641

Fax: (208) 634-4516

Email:

Steven J, Millemann:  gim@mpmplaw.cam

Gregory C. Pittenger:  gcp@mpmplaw.com

Brian L. McMahan: Im@mpmplaw.com

Amy N. Pemberton:  amy@mpmplaw.com

Merideth C. Arnold: marngld@mpmplaw.com

Deanna Schnider: deanna@mpmplaw.com

Debra Martans: debra@mpmplaw.com

Maria McConnell: mara@mpmplaw.com EXH
l BIT_A

Rashelle Troupe: rtrou, mpm .COMm
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Recording Requested By and
When Recorded Return to:

City Clerk

City of McCall

216 East Park Street
McCall, Idaho 83638

For Recording Purposes Do
Not Write Above This Line

FIRST AMENDMENT TO DEVELOPMENT AGREEMENT
ALPINE VILLAGE PLANNED UNIT DEVELOPMENT

This First Amendment to Development Agreement (the “First Amendment”™) is entered
into effective this ___ day of , 2008, by and between the City of McCall, a municipal
corporation of the State of [daho, hereinafter referred to as the “City”, and Alpine Village
Company, hereinafter referred to as “Alpine Village”, whose address is 1101 W. River Street,
Suite 300, Boise, Idaho, 83702, and who is the owner of the Alpine Village Planned Unit
Development (the “PUD"), as the same is platted of record with Valley County, Idaho.

WHEREAS, the City and Alpine Village entered into that certain Development
Agreement, dated December 13, 2007, which was filed of record with the Office of Recorder of
Valley County, [daho on January 28, 2008, as [nstrument No. 328801 (the “Agreement”).

WHEREAS, the Agreement inciuded a Community Housing Plan and contained
provisions requiring Alpine Village to provide Community Housing pursuant to McCall City
Ordinance No. 819 (the “Ordinance”).

WHEREAS, the Ordinance has been declared void by means of that certtain
Memorandum Decision and Order Granting Plaintiff's Motion for Summary Judgment, which
was rendered by the District Court of the Fourth Judicial District of the State of Idaho in, Valley

County Case No. CV 2006-490-C.
WHEREAS, the Ordinance has been repealed by the City.

WHEREAS, the parties have agreed that the Agreement should be amended to eliminate
the Community Housing Plan and any requirements that Alpine Village provide Community
Housing Units.

cxpT B "
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WHEREFORE, the City of McCall and the Alpine Village do agree to amend and
modify the Agreement, as follows:

1. Community Housing,

Article VII of the Agreement shall be deleted in its entirety and Alpine Village
shall be and hereby is released from any requirement to provided Community
Housing for or related to the PUD. Exhibit “B” to the Agreement is deleted in its

entirety.
2, Continuing Effect of the Agreement.

Except as expressly modified by the terms of this First Amendment, the
Agreement shall remain fully in force and binding on the parties according to its

tetms.

3. Miscellaneous.

After its execution, this First Amendment shall be recorded in the office of the
Valley County Recorder, at the expense of Alpine Village. Each commitment and
covenant contained in this First Amendment shall constitute a burden on, shall be
appurtenant to, and shall run with the PUD Property. This First Amendment shall
be binding on the City and Alpine Village and their respective heirs,
administrators, executors, agents, legal representatives, successors and assigns.

IN WITNESS WHEREOQF, the parties have hereunto caused this First Amendment to
be executed, effective on the day and year first above written.

ALPINE VILLAGE COMPANY CITY OF MCCALL
By: By:
Michael B. Hormaechea, President Norbert Kulesza, Mayor
ATTEST:
By:

Brenna Chaloupka, Acting City Clerk

First Amendment to Development Agreement ’ Page 2 of 4
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STATE OF IDAHO, )
(ss.
County of Valley. )
On this day of , 2008, before me, , 0

Notary Public in and for said State, personally appeared
known or identified to me to be the Mayor of the City of McCall, who executed the said

instrument, and acknowledged to me that said municipality executed the same.

IN WITNESS WHEREOQF, [ have hereunto set my hand and affixed my official seal,
the day and year in this certificate first above wntten.

NOTARY PUBLIC FOR IDAHO
My Commission Expires:

STATE OF IDAHO, )
(ss.
County of Valley. )
On this day of , 2008, before me, , A

Notary Public in and for said State, personally appeared
known or identified to me to be the Acting City Clerk of the City of McCall, who executed the
said instrument, and acknowledged to me that said municipality executed the same.

IN WITNESS WHEREOF, [ have hereunto set my hand and affixed my official seal,
the day and year in this certificate first above written.

NOTARY PUBLIC FOR IDAHO
My Commission Expires:

First Amendment to Development Agreement Page 3 of 4
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STATE OF IDAHO, )
(ss
County of Valley. )
On this day of , 2008, before me, , 1

Notary Public in and for said State, personally appeared Michael B. Hormaechea, President of
ALPINE VILLAGE COMPANY, known or identified to me to be the person whose name is
subscribed to the within instrument and acknowledged to me that he executed the same for and on
behalf of said Limited Liability Company.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal, the
day and year in this certificate first above written.

NOTARY PUBLIC FOR IDAHO
My Commission Expires:

426
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Attorneys for Defendant City of McCall
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF VALLEY
ALPINE VILLAGE COMPANY, an Idaho Case No. CV-2010-519C
corporation,
Plaintiff, CITY’S REPLY BRIEF IN SUPPORT OF
ITS MOTION FOR SUMMARY
v. JUDGMENT AND RESPONSE BRIEF IN
OPPOSITION TO ALPINE’S MOTION FOR
CITY OF McCALL, a municipal corporation, SUMMARY JUDGMENT
Defendant.
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INTRODUCTION
This combined brief contains Defendant City of McCall’s (“City”) reply in support of
City's Motion for Summary Judgment filed on September 16, 2011 as well as its response to
Plaintiff”"s Motion for Summary Judgment dated October 7, 2011. This brief follows City's
Opening Brief in Support of Motion for Summary Judgment dated September 16, 2011 ("City’s
Opening Brief”') and responds to Alpine’s Memorandum in Support of Alpine 's Motion for
Summary Judgment and in Opposition to Defendant's Motion _for Summary Judgment dated
October 7, 2011 (" Alpine s Opening Brief™).
ARGUMENT
L ALPINE STILL HOLDS THE PROPERTY AND HAS NOT PLED A TEMPORARY TAKING.
It its opening brief, the City began by noting that Alpine still owns the subject property
and that all restrictions relating to community housing have been removed. City's Opening Brief
at 13. Alpine responds by raising the possibility of there being a temporary taking. Alpine's
Openiﬁg Briefat 17. Alpine has not pled a temporary taking claim and should not be allowed to
pursue it now.
As for the merits, the cases cited by Alpine are out of date. In recent years, the courts
have largely eviscerated this theory. For example, the Idaho Supreme Court held in 2004:
As noted above, the destruction of access and deprivation of the
use of property may be compensable, but the mere interruption of
the use of one’s property, as it is less than a permanent (complete)
deprivation, does not mandate compensation. This Idaho authority-

relied upon by the district court has since been overruled by the
Supreme Court’s interpretation of the scope of a taking.
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Moon v. North Idaho Farmers Ass'n, 140 Idaho 536, 542, 96 P.3d 637, 643 (2004).!

But none of this matters. Temporary takings are subject to the same notice requirements,
statutes of limitations, and other defenses applicable to any other taking claim. Thus, even if
Alpine were allowed to expand this lawsuit to include a temporary taking, the claim is barred for
all the same reasons discussed below.

IL ALPINE’S STATE CLAIM IS BARRED FOR THREE REASONS.
A. Alpine failed to provide notice within 180 days.

It is undisputed that Alpine failed to file timely notice under the Idaho Tort Claims Act
(“ITCA™), Idaho Code §§ 6-901 to 6-929. In the case of litigation against a city, this requirement
is applicable not just to tort claims but to all damage claims. Idaho Code § 50-219. This
includes claims for takings/inverse condemnation. BHA Investments, Inc. v. City of Boise
(“BHA I}, 141 Idaho 168, 174-76, 108 P.3d 315, 321-23 (2004).

(1) Compliance with the 180-day requirement is not optional.

Alpine responds that, while Idaho Code § 50-219 requires it to file a notice of claim
within 180 days, there are no consequences for its failure to do so. In other words, the notice
requirement is optional. According to Alpine, section 50-219 applies only to § 6-906 (the 180-
day notice requirement) and not to section 6-908 (which prohibits claims not filed in accordance
with the 180-day rule). Alpine’s Opening Brief at 22.

This reading confounds the Court’s instruction in Sweitzer v. Dean, 118 Idaho 568, 572,

798 P.2d 27, 31 (1990). Speaking about section 50-219, the Court said: “It is incumbent upon

! Moreover, Alpine’s suggestion that this is a physical taking does not withstand scrutiny. Kaiser detna v.
United States, 444 U.S. 164 (1979), cited by Alpine, was a classic physical invasion, involving a requirement
imposed by the government that the landowner physically open a marina to the public. Likewise, Hodel v. Irving,
481 U.S. 704 (1987) involved the complete abrogation of rights of tribal members to bequeath certain real property,
the result of which is that another entity (the tribe) became the owner of the property. These cases bear no
resemblance to the regulatory taking effected by Ordinance 819.
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this Court to interpret a statute in a manner that will not nullifyit....” Sweitzer, 118 Idaho at
572, 798 P.2d at 31. Making notice optional would render the statute pointless.

Alpine’s interpretation is also impossible to reconcile with the straightforward language
of the section 50-219. The provision states in full: “All claims for damages against a city must
be filed as prescribed by chapter 9, title 6, Idaho Code.” There is no reference to section 6-906
or to any other specific section of the ITCA. Instead, it simply says that all claims for damages
must be filed as prescribed in the ITCA. Logically, this would include the provisions saying how
to provide notice and the immediately adjacent provision barring lawsuits by those who fail to
provide notice. How Alpine reads section 50-219 as an instruction to “file a notice within 180
days, but only if you feel like it” is difficult to fathom.

Alpine’s observation that ITCA’s definition section defines “claim” as a tort claim
ignores the fact that section 50-219 converts the ITCA’s tort claim notice requirement to one
applicable to all damage claims. Indeed, that is the whole point of the statute. Alpine’s
argument that section 50-219 did not broaden the applicability of the ITCA is the same argument
that the Idaho Supreme Court rejected over two decades ago in Sweitzer. “To construe the
language to mean that the Tort Claims Act is substituted for 1.C. § 50-219 would render 1.C.

§ 50-219 meaningless and essentially null.” /d. Instead, the Court concluded: “Applying the
plain meaning of the language contained in [.C. § 50-219 clearly demonstrates that the
legislature's intent was to incorporate the notice requirements contained in chapter 9, title 6 so as
to make the filing procedures for all claims against a municipality uniform, standard and
consistent.” Id. Incorporating the requirement to file a notice (section 6-906) but not the
adjacent provision setting out the consequences (section 6-908) would hardly result in “uniform,

standard and consistent” filing procedures.
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In any event, Alpine cites no authority for its proposition that compliance with section
6-906 is optional. Nor does Alpine attempt to explain away those cases which have imposed
harsh consequences for failure to comply with the 180-day rule in the context of non-tort damage
claims against cities. E.g., Sweitzer v. Dean, 118 Idaho 568, 571-73, 798 P.2d 27, 30-32 (1990);
BHA Investments, Inc. v. City of Boise (“BHA II"’), 141 Idaho 168, 174-76, 108 P.3d 315, 321-23
(2004).

(2) Compliance with the 180-day requirement is jurisdictional.

McQuillen v. City of Ammon, 113 Idaho 719, 747 P.2d 741 (1987) and Madsen v. Idaho
Dept. of Health and Welfare, 116 Idaho 758, 779 P.2d 433 (Ct. App. 1989) held that failure to
comply with the 180-day rule is a jurisdictional defect. Alpine’s effort to sidestep these clear
precedents hinges on its argument that section 50-219 does not sweep in section 6-908. We have
pointed out why that argument fails.

In addition, Alpine complains that McQuillen and Madsen were tort cases. Of course,
they were tort cases. But section 50-219 makes themn and all the other cases interpreting the
notice requirement equally applicable to other damage claims.

The best Alpine offers is Cox v. City of Sandpoint, 140 Idaho 127, 90 P.3d 352 (Ct. App.
2003), which found—in a single paragraph—that a contract between the City of Sandpoint and
the plaintiff did not waive the 180-day rule. Alpine wonders why the Court of Appeals even
discussed waiver of a jurisdictional requirement, and so does the City. Be that as it may, the Cox
Court found it unnecessary to reach the junisdictional question because nothing in the contract
even purported to waive the requirement. This failure to address a question (which may not even

have been briefed) hardly overcomes the clear precedent in McQuillen and Madsen.
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Finally, Alpine relies on authorities from other states holding that notice requirements in
those jurisdictions are not jurisdictional. 4lpine's Opening Brief at 24-25. There is no need to
respond to these. If [daho precedent conflicts with the interpretation of other statutes in other
states, that simply shows that Idaho has followed a different path. Idaho law controls.

Alpine is right about one thing. The 180-day notice requirement in the ITCA is not a
statute of limitations. But this does not help Alpine. It cuts in the other direction. The Idaho
Supreme Court has made quite clear that the notice requirement is a different and additional
requirement.’ Alpine flunks both the 180-day notice requirement and the four-year statute of
limitations requirement. Either one, however, provides a sufficient basis to dismiss Alpine’s
state law claims.

A3 In any event, application of the 180-day rule to Alpine does not
violate Equal Protection principles.

Alpine points out, correctly, that the City went the extra mile in allowing refunds of fees
paid to it by various other developers after the housing ordinances were declared
unconstitutional. The City did not have to do so, because many of those claims were also barred
by the statute of limitations and/or the 180-day rule. However, given the District Court’s ruling

in Mountain Central Bd. of Realtors, Inc. v. City of McCall, Case No. CV 2006-490-C (Idaho,

2 As we noted in Ciry's Opening Brief at 18 n.14, the [TCA contains its own two-year statute of
limitations, The City believes there is a credible argument that this is applicable to the Alpine's state law claims.
Alpine correctly notes that no reported decision has applied this two-year statute of limitations in the context of a
lawsuit against a city. Then again, no appellate court, apparently, has been catled upon to address the subject. But
this is a separate issue. Whether the ITCA’s shorter statute of lirnitations applies here has no bearing on whether the
180-day requirement is mandatory and jurisdictional.

3 In Harkness v. City of Burley, 110 Idaho 353, 359-60, 715 P.2d 1283, 1289-90 (1986), the plaintiff
argued that he was not subject to what was then a 60-day notice requirement in Idaho Code § 50-219, because a
four-year statute of limitations contained in another part of the statute was more specific. The Idaho Supreme Court
rejected this argument saying that the notice requirement is different from and in addition to the statute of
limitations.
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Fourth Judicial Dist., Feb. 19, 2008), the City determined that returning money received under
the housing ordinances was the right thing to do.

Consistent with that spirit and with the Development Agreement, the City released
Alpine from any restrictions or obligations arising under Ordinance 819. Alpine had not yet paid
the City any money under that Agreement, so there was nothing to refund. Indeed, as explained
in the September 16, 2011 Affidavit of Michelle Groenevelt, no money had been collected from
any other developer under Ordinance 8§19, so there was no need for a resolution addressing
refunds under that ordinance.

The release provision in the Development Agreement expressly provided that if Alpine
sold any units subject to income restrictions prior to the decision in Mountain Central, the City
would not be responsible for any damages based on those below-market sales. (None were sold,
as it turns out.) Having given this release, Alpine cannot complain about the restrictions during
that time. After Mountain Central was decided, the City promptly released Alpine from all
restrictions, allowing units to be sold at full market value.

The City reasonably concluded that it had done all it was required to do in good faith and
fair dealing. It treated the various developers fairly and equitably. It did not offer to reimburse
other developers who paid fees under Ordinance 820 for their lost opportunities while their
money was in the City’s hands. It simply returned their property or, in Alpine’s case, released
the property restrictions. Alpine’s suggestion that the Constitution requires the City to also
protect Alpine from market fluctuations during a time when Alpine had released the City from
claims for below-market sales stretches the “equal protection” principle beyond any reasonable
construct. Far from being “irrational” or “class based,” the City’s treatment of developers in

response to the decision in Mountain Central was fair, even-handed, and exemplary.
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(4)  Alpine’s estoppel argument does not hold water.

Alpine presses the same quasi-estoppel argument that this Court rejected in Hehr v. City
of McCalil, Case No. CV-2010-276-C (ldaho, Fourth Judicial Dist., June 6, 2011). Alpine
mentions this case in a footnote. A/pine’s Opening Brief at 28 n.50. Alpine says that the cases
this Court relied on there (Harrell v. The City of Lewiston, 95 ldaho 243, 506 P.2d 470 (1973)
and Sprenger, Grubb & Associates, Inc. v. City of Hailey, 127 Idaho 576, 903 P.2d 741 (1995))
are not applicable here because they were zoning cases. Yet the language quoted by Alpine
notes that zoning is merely an example of ““a governmental function which is not usually subject
to estoppel.” Sprenger, 127 Idaho at 583, 903 P.2d at 748. Because the City was plainly
performing a governmental function when it imposed housing requirements, Harrell and

Sprenger are equally applicable here.

Those cases make clear that equitable estoppel does not apply to the City absent a
showing of “exigent circumstances.” Alpine’s perception that the City was too protective of
developers who paid fees in cash falls far short of the Supreme Court’s standard for exigent
circumstances.

Alpine’s theory also falters out of the gate because estoppel cannot operate to grant
subject matter jurisdiction, which, as we have noted above, is lacking here. “Estoppel is not
appropriate where jurisdiction is at issue.” City of Eagle v. Idaho Dept. of Water Resources, 150
Idaho 449, 454, 247 P.3d 1037, 1042 (2011).

Even if Alpine could overcome those obstacles, it has failed to prove the basic elements
of quasi-estoppel. Quasi-estoppel applies when it would be unconscionable to permit a party to
maintain a position that is inconsistent with one in which the party acquiesced or pursuant to

which the party accepted a benefit. Mitchell v. Zilog, Inc., 125 Idaho 709, 715, 874 P.2d 520,
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526 (1994); Willig v. State, Dep 't of Health & Welfare, 127 ldaho 259, 261, 899 P.2d 969, 971
(1995).

The City has consistently taken the position that Alpine’s claims are barred by its failure
to timely file a notice of claim. If the City had initially offered to waive Alpine’s deadlines and
then changed its mind, that might be different. But no refund resolution ever applied to Alpine.
As a result, there is no inconsistency in the City’s position. Indeed, as shown in the Affidavit of
William F. Nichols, Alpine asked the City to be released from the restrictive conditions on the
Timbers, and the City did exactly what Alpine asked. The City never promised more than that,
and it has never changed its position.

Nor can Alpine show that it relied to its detriment on a reasonable assumption that the
City would waive the 180-day rule. In sum, Alpine has not been disadvantaged or induced to
change its position as a result of any action by the City.

Alpine concedes that the quasi-estoppel argument is based on “[t]he identical set of facts
which form the basis for the equal protection analys;is.” Alpine’s Opening Brief at 28. Thus,
even if quasi-estoppel were applicable, it would fail for the same reasons discussed above in
section I.A(3) at page 5. In short, the City acted rationally and fairly in refunding fees and
releasing developers from all restrictions on their property. To suggest that the City’s action is
unconscionable does not pass the straight face test.

(5)  Atbest, Alpine’s estoppel argument only buys it another 180
days.

Even if Alpine’s estoppel argument worked, it would only give Alpine another 180-day
shot at providing the proper notice. Resolution 08-11 (providing refunds to other developers
who paid fees under Ordinance 820) was adopted on April 24, 2008. Alpine’s notice was not
filed within 180 days of that date.
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B. Alpine’s state claim is barred by the four-year statute of limitations.
The statute of limitations argument is simple enough. The key facts triggering the statute

e

of limitations are undisputed. As Alpine notes: ... Ordinance 819 was in effect when Alpine
submitted its development applications and was applied to Alpine as a mandatory condition of
approval of Alpine’s Applications.” Alpine's Opening Briefat | n.1. And again: “At the time
Alpine filed its development applications, the community housing ordinance was in effect and
Alpine’s compliance with that ordinance was mandatory.” Alpine’s Opening Briefat 11, Thus,
Alpine knew on the day that it filed its applications that it would be required to provide
community housing.

The mere existence of the statutory requirement at the time of the application suffices to
ripen the cause of action. Here, however, the record is even more complete. Alpine prepared
and submitted in conjunction with its application a document entitled “Community Housing Plan
— Alpine Village Planned Unit Development™ dated June 4, 2006. (A copy is attached as
Exhibit 4 to Affidavit of Steven J. Millemann, which confirms that the plan was submitted to the
City on that date.) This proves beyond a shadow of a doubt that Alpine knew of the housing
requirement, and was acting on it, on or before the time of its application on June 20, 2006.

That should be the end of the story. Yet Alpine endeavors to turn a simple matter into a
complex one. It explains at great length that it was not known until sometime later exactly what
mixture of housing measures would be provided. A/pine's Opening Brief at 20. But this makes
no difference, because it is undisputed that Alpine knew that it would have to provide something

of value on the day it applied. Whether that would be 20 percent of the units on site, a larger

amount off-site units, land, or cash is beside the point. As the District Court ruled in Mountain

Central Bd. of Realtors, Inc. v. City of McCall, Case No. CV 2006-490-C (Idaho, Fourth Judicial
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Dist., Feb. 19, 2008), cach of the four constituted an illegal tax in excess of the police power
(Idaho Const. art. XII, § 2) and the taxation power (Idaho Const. art. VII, § 6):

Such ordinances contemplate that in exchange for approval and
issuance of a building permit a landowner or developer must give
over something of value, whether it be an agreement to provide
deed-restricted inclusionary housing, the conveyance of land, or a
fee under Ordinance Nos. 819 or 820. Therefore, this Court must
determine whether the City of McCall has authority for exacting
such ““fee.”

Mountain Central at 21 (emphasis original). Given this ruling against the City, it is unclear why
Alpine devotes so many pages of its brief to the law of unconstitutional takings. The City does
not and cannot dispute that Ordinances 819 and 820 are unconstitutional.

For these reasons, it is apparent that the statute of limitations began to run on or before
the day Alpine filed its applications. This is not complicated. But Alpine would have this Court
believe there is more to it. Alpine admits that it faced an unconstitutional tax on day one, but it
argues: "“What did not become clear until months later is sow Alpine would comply and what
the ramifications of that compliance would ultimately be.” Alpine’s Opening Briefat 11
(emphasis original). But it makes no difference how Alpine would comply with the
unconstitutional ordinance. Alpine was required to give something of value in any event. As
soon as it decided to proceed with the development, Alpine could have challenged the ordinance
as facially invalid, just as the plaintiffs did in Mountain Central. (There is no exhaustion
requirement for such a challenge.)

Alpine counters, citing City of Coeur d'Alene v. Simpson, 142 Idaho 839, 846, 136 P.3d
310, 317 (2006), which held that “a regulatory takings claim does not become ripe upon
enactment of the regulation.” Alpine's Opening Brief at 18. That certainly was true in Simpson,

which was an as-applied challenge. In an as-applied taking, the taking does not occur (rather
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obviously) until the ordinance is applied. In a facial challenge like this one, the invalid
ordinance may be challenged at any time someone has standing to challenge it. In Mountain
Central, the cause of action accrued and the challenge was ripe when an organization of realfors
showed that they represented persons who would be adversely affected by the ordinance. In
Mountain Central, the Court did not wait to see “how the developers would comply and what the
ramifications of that compliance would ultimately be” (paraphrasing 4ipine 's Opening Brief at
11).

Alpine contends that McCuskey v. Canyon County Comm 'rs (“McCuskey II”), 128 Idaho
213,912 P.2d 100 (1996) supports Alpine’s position that its cause of action did not arise until it
signed the Development Agreement or the City approved its use of the Timbers. A/pine’s
Opening Brief at 19. Not so. In McCuskey II, the taking was traceable to an ordinance
downzoning parts of the county to rural residential. Like virtually all downzones, this was an as-
applied challenge. Mere enactment of a downzone ordinance affecting a broad swath of land
does not instantly create a cause of action, because a downzone does not impair any existing use.
Thus, the Court found that the cause of action arose at the time Canyon County first interfered
with McCuskey's development of the property. In other words, the landowner must show that he
or she wishes to do something with the land that is not allowed. A downzone, in itself, does no
such thing. Exactly what is prohibited under a downzone ordinance is sometimes unclear. But
even if the ordinance is clear, there is always the possibility of a nonconforming use, conditional
use, or a variance. [ndeed, in McCuskey 11, the County initially granted the building permit.
McCuskey II, 128 Idaho at 215-16, 912 P.2d at 102-03. It was not until the County reversed

course and issued a stop work order that there was any interference with McCuskey’s property.
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And it was at that point, said the Court, that the cause of action arose. McCuskey 11, 128 Idaho at
217,912 P.2d at 104.

As the Court noted: “Contrary to McCuskey’s assertion, there was nothing to prevent
him from including his inverse condemnation claim with his petition for declaratory judgment
and writ of mandamus.” McCuskey 11, 128 Idaho at 218, 912 P.2d at 105. The fact that
McCuskey did not realize he had a cause of action was irrelevant. He had a cause of action—
whether he knew it or not—so the clock was running.

Similarly, Alpine could have initiated a challenge to Ordinance 819 on the day it filed its
applications (or earlier, as did the plaintiffs in Mountain Central). Alpine’s contention that it is
excused from the statute of limitations because it was not then known “how Alpine would
comply and what the ramifications of that compliance would ultimately be” cannot be reconciled
with McCuskey I1. Alpine knew on or before June 20, 2006 that it would have to dedicate at
least 20 percent of its units to affordable housing or pay a comparable fee.

Indeed, Alpine proposed use of its mobile home property as early as June 4, 2006. The
fact that its initial housing plan was later modified is not relevant to whether a cause of action
arose in June of 2006. Alpine’s certain knowledge that it would have to provide something to
comply with Ordinance 819 is sufficient to create a cause of action. Quantification of the
damages based on the final housing plan is not necessary to ripen the claim. “Moreover, it is
well settled that uncertainty as to the amount of damages cannot bar recovery so long as the
underlying cause of action is determined.” McCuskey II, 128 Idaho at 218, 912 P.2d at 105.

In its brief, Alpine attempts to confuse this simple point by setting up straw men that
have nothing to do with the City’s statute of limitations defense:

Consistent with McCuskey, Alpine is arguing that its inverse
condemnation action accrued nof on the date that Ordinance 819
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was adopted and not on the date on which the Mountain Central
decision was issued, but, rather, when the full extent of Alpine’s
loss of use and enjoyment of its constitutionally protected property
rights became apparent.

Alpine’s Opening Brief at 19 (emphasis original). The City agrees with this statement. Indeed,
no one is arguing that the cause of action accrued on the date of enactment or on the date of the
Mountain Central decision.® As Alpine says, the cause of action accrued “when the full extent of
Alpine’s loss of use and enjoyment of its constitutionally protected property rights became
apparent” and that interference was fully apparent in June of 2006.

Alpine goes on for pages about its preference for satisfying the unconstitutional
ordinance with its mobile home property and how the City found mobile homes to be
inconsistent with the ordinance, thus essentially forcing Alpine to acquire the Timbers. Alpine’s
Opening Brief at 20. This is entirely irrelevant. This goes to the measure of damages, not the
existence of a cause of action. As Mountain Central made clear, the ordinance was
unconstitutional from the beginning. The unconstitutional interference with Alpine’s property
was apparent in June of 2006 and would have been just as unconstitutional even if Alpine had
never acquired the Timbers. Alpine’s statement (A/pine s Opening Brief at 21) that “Alpine’s
cause of action accrued . . . when it became clear that the Timbers would be dedicated as
community housing” is simply wrong,

Alpine contends that Harris v. State, ex rel. Kempthorne, 147 Idaho 401, 405, 210 P.3d
86, 90 (2009), helps its cause. It does not. In Harris, the Idaho Supreme Court ruled that the

statute of limitations on inverse condemnation ran from the day the plaintiffs were compelled to

* Depending on the plaintiff, a cause of action might occur as early as the date of enactment, but whether
the case is ripe depends on whether the plaintiff can show that it is affected by the ordinance at that time, The
Court’s decision in Mountain Central may have bearing on other defenses, but it is irrelevant to the accrual of the
cause of action.
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enter into a mineral lease with the state, not the time they made payments to the state under that
lease. But this decision simply reinforces the point made by the Court in McCuskey I that the

cause of action accrues when the impairment to plaintiff’s property becomes “apparent.” As the
Court said, “We affirm the district court’s determination that the full extent of the Harrises’ loss

of use and enjoyment of the property became apparent when they entered into the Mineral

Lease.” Harris, 147 1daho 405, 210 P.3d 90 (emphasis supplied). It may be that the Harrises
became aware of the interference even before the signing of the lease. The Court did not address
this, because it did not need to. The Court found that the Harrises were certainly aware of the
impairment when they signed the lease, and that was more than four years before they brought
their inverse condemnation action. This case is also important because it reinforces the
conclusion drawn in McCuskey II that a plaintiff’s ignorance of its cause of action—even in the
face of affirmative, incorrect statements of the law by the governmental entity—is no defense to
the statute of limitations.

Alpine also makes a weak attempt to distinguish Wadsworth v. Idaho Department of
Transportation, 128 Idaho 439,915 P.2d 1 (1996). But Wadsworth only reinforces the
consistent case law on this point. In Wadsworth, the Court ruled, as it has in so many others, that
the statute began to run when the interference with the property “became apparent.”

There was a single event, and that event triggered the running of
the limitation period in 1.C. § 5-224 when the impairment was of
such a degree and kind that substantial interference with
Wadsworth’s property interest became apparent. 7ibbs v. Cityof
Sandpoint, 100 Idaho at 671, 603 P.2d at 1005; Rueth v. State, 103
Idaho at 79, 644 P.2d at 1338.

Wadsworth was aware of some effect the excavation had
on his property at least as early as 1976 when he filed the first tort

claim. Certainly, the substantial interference was apparent when
he submitted the second tort claim in 1983 .. ..

Wadsworth, 128 Idaho at 443, 915 P.2d at 5 (emphasis supplied).
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Alpine does not even attempt to distinguish Tibbs v. City of Sandpoint, 100 Idaho 667,
603 P.2d 1001 (1979)) or Rueth v. State, 103 Idaho 74, 644 P.2d 1333 (1982).

Here is the bottom line. In June of 2006 it submitted an application and a housing plan
that called for encumbering its property. Thus, it was “apparent” at that time that it was required
to provide community housing to the City.

C. Alpine’s decision to enter into a Development Agreement based on its

purchase of the Timbers was voluntary, and Alpine received exactly
what it was promised.

Alpine contends because that the housing requirement imposed by Ordinance 819 was
mandatory, its actions to comply with the ordinance were not voluntary in the sense of XMST,
LLC v. County of Ada, 138 Idaho 577, 67 P.3d 56 (2003). The City, of course, does not dispute
that Ordinance 819 was mandatory. Nor does the City dispute that it informed Alpine that use of
mobile home lots might not satisfy the ordinance’s requirements.

While the ordinance may have been mandatory, Alpine chose not to fight the ordinance
but, instead, to enter into a Development Agreement with the City. That agreement expressly
identified the then-pending litigation in Mountain Central. It then provided:

... The Plan will be reviewed and modified, as necessary, to

comply with the final disposition of the litigation as to any

Community Housing Units which have not been sold prior to the

final disposition of the litigation.
Article VI of the Development Agreement, set out as Exhibit 16 to Affidavit of Steven J.
Millemann. As discussed in section I1.A(4) beginning on page 7 and in the Affidavit of William
F. Nichols, Alpine got exactly what this agreement provided. After Mountain Central was
decided, the City reviewed the Housing Plan and modified it by releasing the developer from all
of its requirements. The Development Agreement said nothing about protecting Alpine from a

decline in market conditions pending the outcome of Mountain Central.
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These facts are not identical to those in KMST, but the spirit and teaching of KMST calls
for the same result. Alpine could have objected, appealed, or litigated Ordinance 819. Instead, it
entered into a deal. The City fulfilled its promise under that deal. As a result of these choices,
Alpine cannot now claim a “taking” of its property.

IIL ALPINE’S FEDERAL CLAIM IS TIME-BARRED.
A, Alpine’s federal claim is subject to a two-year statute of limitations.

Alpine initially pled its federal taking claim “directly” under the Fifth Amendment. That
is clearly impermissible in the Ninth Circuit.’ Alpine later amended its complaint to plead its
federal claim under 42 U.S.C. § 1983 in the alternative.

Alpine recognizes that the § 1983 claim is subject to a two-year statute of limitations.
However, it clings to the idea that its “direct’” claim may be subject to the four-year statute of
limitations. “The two causes of action may or may not be subject to the same statute of
limitations.” Alpine’s Opening Brief at 29.

This is a false hope. Even if Alpine could bring its taking claim directly under the Fifth
Amendment, it cannot escape the two-year statute of limitations. Those federal courts that have
recognized the possibility of a direct federal claim have held that such claims are nonetheless
subject to the same statute of limitations as actions brought under § 1983. Bieneman v. City of
Chicago, 864 F.2d 463, 468 (7th Cir. 1988) (direct takings claim subject to two-year statute).

Indeed, even the Ninth Circuit so held in a non-takings case. Van Strum v. Lawn, 940 F.2d 406

! “Plaintiff has no cause of action directly under the United States Constitution. We have previously held
that a litigant complaining of a violation of a constitutional right must utilize 42 U.S.C. § 1983.”" Azul-Pacifico, Inc.
v. City of Los Angeles, 973 F.2d 704, 705 (9th Cir. 1992), cert. denied, 506 U.S. 1081 (1993). “For these reasons,
we have held that a plaintiff may not sue a state defendant directly under the Constitution where section 1983
provides a remedy, even if that remedy is not available to the plaintiff.” Martinez v. City of Los Angeles, 141 F.3d
1373, 1382 (9th Cir 1998). “Taking claims must be brought under § 1983.” Hacienda Valley Mobile Estates v. City
of Morgan Hill, 353 F.3d 651, 655 (9th Cir. 2003), cert. denied, 543 U.S. 1041 (2004 and 2005).
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(9th Cir. 1991) (applying Bieneman). Alpine has no credible argument that its federal taking
claim can escape the two-year statute of limitations, no matter how it is pled.®
B. Alpine’s federal claim has accrued and the statute is running.

No one disputes that, if the two-year statute applies and the statute is running, Alpine’s
federal claim comes too late. Alpine’s only defense is that its federal cause of action “has not
even accrued for statute of limitations purposes.” Alpine s Opening Brief at 30 (emphasis
original). This is a curious position to take, because if it has not accrued, how can it be before
the Court today?

Alpine cites Levald, Inc. v. City of Palm Desert, 998 F.2d 680 (9 Cir. 1993), a 1993 case
applying the statute of limitations to a federal takings claim brought in federal court.” But this
case does not help Alpine.

The Court began by explaining the obvious, and the key point here—that a cause of
action accrues when the case is ripe: “To determine when the statute of limitations period begins
to run, we first must determine when the cause of action accrued. Determining when the cause
of action accrues is merely the corollary to the ripeness inquiry.” Levald, 998 F.2d at 687. The
Court continued noting that in the case of a facial challenge, a case may be ripe as soon as the
unconstitutional ordinance is enacted (assuming the plaintiff can show it wishes to do something

that it is affected by the ordinance). A plaintiff asserting a facial challenge contends that the

¢ In brief, Alpine says it has two federal claims under the Fifth Amendment (one direct and one under
§ 1983). In fact, it is one claim, pled two ways.

" In Levald, the Court of Appeals first determined that the two Williamson County ripeness tests were
inapplicable. (The first prong was inapplicable, because this was a facial challenge. The second prong was
inapplicable, because, at the time, California did now allow inverse condemnation actions on regulatory takings,
thus making resort to state court futile. Levald, 998 F.2d at 686.) With Williamson County out of the way, the Court
then turned to the statute of limitations.
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passage of the ordinance effects a taking.” /d. The Court then observed that in federal takings
cases, there is a preliminary obligation to seek relief in state court:

However, “[t]he Fifth Amendment does not proscribe the taking of
property; it proscribes taking without just compensation.” “*So
long as the state provides ‘an adequate process for obtaining
compensation,’ no constitutional violation can occur” until just
compensation is denied. Thus, a plaintiff cannot bring a section
1983 action in federal court until the state denies just
compensation. A claim under section 1983 is not ripe—and a
cause of action under section 1983 does not accrue—until that

point.

Id. (emphasis supplied) (citing to Williamson County Regional Planning Comm n v. Hamilton
Bank of Johnson City, 473 U.S. 172, 194-95 (1985) and Sinaloa Lake Owners Ass 'n v. City of
Simi Valley, 882 F.2d 1398, 1402 (9" Cir. 1989)). The Court went on to explain that this
requirement, just like the second prong of the Williamson County test, is not applicable where
compliance would be futile—as it was here. “As our ripeness cases teach, there is an exception
to this general rule. ... In this small class of cases, the cause of action accrues and the
limitations period begins to run upon the enactment of the statute.” /d.

Thus, Levald held that the cause of action has not accrued and the statute of limitations is

tolled only when the case is not ripe. Where the case is ripe, the statute is running,.

Levald, of course, was decided before San Remo Hotel, L.P. v. City and County of San
Francisco, 545 U.S. 323 (2005) at a time when it was generally believed that the state action
must be brought in state court first, not simultaneously with the federal cause of action.
Applying the teaching of Levald in a post-San Remo world leads to an inescapable and perfectly
obvious conclusion: If the federal cause of action is ripe in state court, then the statute of

limitations is running.
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Alpine brought its federal claim simultaneously with its state claim. This is exactly what

San Remo says a plaintiff is permitted to do:
With respect to those federal claims that did require

ripening, we reject petitioners’ contention that Williamson County

prohibits plaintiffs from advancing their federal claims in state

courts. The requirement that aggrieved property owners must seek

“compensation through the procedures the State has provided for

doing so0,” 473 U.S,, at 194, 105 S. Ct. 3108, does not preclude

state courts from hearing simultaneously a plaintiff’s request for

compensation under state law and the claim that, in the alternative,

the denial of compensation would violate the Fifth Amendment of

the Federal Constitution. Reading Williamson County to preclude

plaintiffs from raising such claims in the alternative would

erroneously interpret our cases as requiring property owners to

“resort to piecemeal litigation or otherwise unfair procedures.”
San Remo, 545 U.S. at 346 (emphasis supplied). Thus, under San Remo, if the federal claim can
be brought simultaneously, it follows that the federal cause of action has accrued in state court.
The federal claim might be pled in the alternative, and the state court might find it unnecessary to
reach the federal claim, but under San Remo there can be no doubt that the federal claim is ripe
for presentation to the court and, hence, has accrued.

San Remo resolved a conundrum created by Williamson County: Litigants were obligated
to litigate their state law claim first, but if that claim were rejected by the state court, the federal
claim might be barred by res judicata.® San Remo eliminated this Catch-22 and provided a path
forward for simultaneous state court litigation of state and federal claims. Nothing in the
decision, however, hints at a free pass from applicable timeliness requirements. Yet that is

exactly what Alpine secems to believe it has. Under Alpine’s analysis, it could wait 20 or, for that

matter, 100 years before filing its state and federal claims. Then, according to Alpine’s theory,

¥ Prior to San Remo, the courts struggled with how to implement the ripening process mandated by
Williamson County. See, e.g., Palomar Mobilehome Park Association v. City of San Marcas, 989 F.2d 362, 365-66
(9™ Cir. 1993); Dodd v. Hood River County, 59 F.3d 852 (9 Cir. 1995).
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when the tardy state claims are thrown out, the federal claims miraculously spring to life because
they had never “accrued” until then. This defies logic and does not follow from San Remo. San
Remo gives plaintiffs a way to pursue their federal claims by litigating them simultaneously, but
they must still be litigated within the statute of limitations.’

C. In any event, Alpine can never ripen its federal claim because it filed
its state claim too late.

It is elemental that Williamson County and San Remo require a takings plaintiff to ripen
its state claim before filing its federal claim. As discussed in City 's Opening Brief at 29-30, a
plaintiff that is precluded from bringing its state claim by the statute of limitations or the 180-day
notice requirement is thus unable to ripen its federal claim. Pascoag Reservoir & Dam v. Rhode
Island, 337 F.3d 87 (1* Cir 2003). If the federal claim cannot be ripened, it, too, is forfeited.

Alpine does not quarrel with this principle. Indeed, it describes Pascoag as “‘no more
than an extension of the Williamson County ruling.” Alpine's Opening Briefat 33. Its response
is simply that its state claim is not late. /d. This is circular. If Alpine’s state claim is timely,
then, obviously, it has not forfeited its federal claim. But if the Court agrees that Alpine’s state
claim is untimely (either under section 50-219 or the statute of limitations), then Alpine has

forfeited its federal claim. Alpine implicitly concedes this.

® The City believes it is inescapable that if a case is ripe, then the cause of action has accrued and the
statute of limitations is running. The federal court, however, did not find this to be so obvious. “This Court,
although it does not rule on the City’s statute of limitations claims at this time, finds they are not 50 decisive as to
justify dispensing with prudential ripeness requirements.” Memorandum Decision and Order at 6 (reproduced as
Exhibit 30 to Affidavit of Steven J. Millemann). The federal court went on to offer some gratuitous observations that
were quoted by Alpine in its brief. The City respectfully suggests that the federal court’s parting remarks in
declining to exercise jurisdiction failed to grapple with the underlying issue (ignoring, for example, that Hacienda
was decided before San Remo). In short, this dictum is wrong, and this Court is not compelled to follow it.
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IV. THE RELEASE IN THE DEVELOPMENT AGREEMENT SHOULD BE READ BROADLY
TO BAR ALPINE’S CLAIMS.

The City acknowledged in its City's Opening Brief at 31 that a strict reading of the
Development Agreement provides only a release as to units that are sold at a discount. The
City’s argument is that the language of the agreement should be read in context and the Court
should look to the obvious intent of the agreement. It is simply not credible that the parties
intended to protect the City from claims based on units sold below market, but intended to hold
the City accountable for losses associated with units sold at full market value. Alpine has not
responded to this argument, other than to insist on a literal interpretation—irrespective of
common sense.

The City also urges the Court to consider the last sentence of the agreement, underlined
below:

Alpine Village’s approved Community Housing Plan is
attached hereto as Exhibit “B”. Alpine Village waives and releases
the City from any claims whatsoever regarding or stemming from
the pending litigation between the Mountain Central Board of
Realtors and the City (ie. Mountain Central Board of Realtors, et al
v. City of McCall, et al, Valley County Case Number CV-2006-
490-C) as to Community Housing Units which are sold pursuant to
this Plan prior to the final disposition of such litigation. The Plan
will be reviewed and modified, as necessary, to comply with the

final disposition of the litigation as to any Community Housing
Units which have not been sold prior to the final disposition of the

litigation,

Article VI of the Development Agreement, set out as Exhibit 16 to Affidavit of Steven J.
Millemann (emphasis supplied). This provision makes clear that, if Ordinance 819 was
invalidated, the City was obligated to review and modify the housing requirement. That is all it
was obligated to do. The City did what was required of it, completely releasing Alpine from its

obligations. By clear implication, Alpine agreed to and was entitled to no more than this.
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V. ALPINE’S CLAIMS ARE BARRED BY LACHES.

The City’s point about laches is simple. If Alpine wanted to challenge the City's housing
ordinances before it acquired the Timbers, it could have. Instead, Alpine waited until the end of
2010 to demand payment and file suit against the City. If the Court were to find that the City’s
lawsuit is timely under the applicable statutes of limitation, it should nonetheless take into
account the long delay in bringing this lawsuit.

The City has acted in good faith throughout this process. It sincerely believed that it had
the authority to enact the housing ordinances. It was wrong, of course. But absent a showing (or
even an allegation) that the City knew its ordinances were unconstitutional, it is unfair to suggest
that its hands are unclean. The City is not responsible for the housing bubble or the losses that
have fallen on those who invested during that bubble.

CONCLUSION
For each of the reasons discussed above, the City urges that its motion be granted and

Alpine’s motion denied.

Respectfully submitted this 26™ day of October, 2011.

GIVENS PURSLEY tte

Christopher H. Meyer
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I Introduction

The City’s Reply Brief in Support of Its Motion for Summary Judgment and
Response Brief in Opposition to Alpine’s Motion _for Summary Judgment (“City’s Reply
Brief") does little to advance the discussion of the real issues which are presented by this
case. At work in the City’s Reply brief is the art of; (i) misstating an opponent’s position
in the interest of then offering arguments to defeat the misstated position; (ii)
mischaracterizing the applicable legal standard governing an issue in the interest of
appearing to satisfy that standard; and, (iii) stating that legal conclusions which would be
critical to the success of the City’s case are “obvious” in the face of precedent to the
contrary and without any citation of legal authority to support the “obvious” conclusion.

An example of the first technique is the City’s repeated assertion that Plaintiff’s
(“Alpine™) position regarding the application of Idaho Code §50-219 and the associated
180 day Notice of Claim Statute contained in Idaho Code §6-906 is that compliance with
the statute is “optional".' This is, of course, not Alpine’s position. To the contrary,
Alpine’s position is that:

s Idaho Code §50-219 applies Idaho Code §6-906 to claims against municipalities
for damages.

e Tort claims are also subject to the balance of the provisions of the Idaho Tort
Claims Act (“ITCA™).

¢ Alpine’s claim is not a tort claim and is not subject to the balance of the
provisions of the ITCA.

e The City is, therefore, entitled to assert non-compliance with Idaho Code §50-219
as a defense to Alpine’s state constitutional claim (there being no dispute that

Idaho Code §50-219 is inapplicable to the federal takings claims).

e The Idaho Supreme Court and the courts of numerous other jurisdictions have
held that, absent a clear legislative intent to make a statutory requirement

“jurisdictional” or ta preclude the assertion of equitable defenses to the

! See City's Reply Brief at 2, “Alpine responds that, while 1daho Code §50-219 requires it to file a notice of
claim within 180 days, there are no consequences for its failure to do so. In other words, the notice
requirement is optional”; See also City's Reply Brief at 3, “How Alpine reads section 50-219 as an
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application of the statutory requirement, the requirement should not be found to

be “jurisdictional”.

» Under the judicial precedent cited by Alpine (and consistent with the history of
the amendments to Idaho Code §50-219 itself), this Court should find that the
City cerainly may assert Idaho Code §30-219 as a defense to Alpine’s state
constitutional claim, but that Alpine is entitled to offer equitable and
constitutional defenses to the City’s assertion of Idaho Code §50-219 as a
defense.

» Alpine has dane so, arguing that the City should be estopped from asserting Idaho
Code §50-219 as a bar to Alpine’s state constitutional claim and that allowing the
City to do so would also deny Alpine equal protection of the law.

» If this Court finds that Alpine’s arguments have merit, then Alpine should be
excused from compliance with Idaho Code §50-219. If not, then the City would
have successfully defended the state constitutional claim; but, in such case, this
Court is not deprived of jurisdiction to proceed with the adjudication of Alpine’s
federal takings claims and is, in fact, specifically instructed by the decisions of the
U.S. Supreme Court and the Ninth Circuit Court of Appeals to then adjudicate the
federal claims.

In its arguments regarding the date on which Alpine’s state takings claim accrued
the City both mischaracterizes Alpine’s state takings/inverse condemnation claim and
invents a legal standard for determining the date of accrual of the claim which is
unsupported by judicial precedent. First, despite Alpine’s consistent position to the
contrary in the federal briefing and in Alpine’s Memorandum in Support of Alpine
Village’s Motion for Summary Judgment and in Opposition to Defendant’s Motion for
Summary Judgment (“Alpine’s Opening Brief”), the City continues to characterize
Alpine’s takings claim as a “facial challenge” as opposed to an “as applied” challenge.
The City appears to be inviting this Court to reach the ill advised conclusion that, because
the Mountain Central Board of Realtors successfully pursued a facial challenge to

Ordinances 819 and 820, then it follows that Alpine’s takings claim is somehow a facial

instruction to “file a notice within 180 days, but only if you feel like it’ is difficult to fathom™ and at 4, “In
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challenge to Ordinance 819. The City’s motivation is its hope that if it can convince this
Court to characterize Alpine’s takings claim as a facial challenge then it can also
convince this Court to attach an earlier (and improper) accrual date to the state
constitutional claim for purposes of determining the timeliness of the claim under the
applicable 4 year statute of limitation (i.e., Idaho Code §5-224).

The City’s characterization of Alpine’s takings claim as a “facial challenge” is
incorrect and misleading. To begin with, the terms “facial challenge™ and “as applied
challenge” refer to challenges to ordinances, statutes, or regulations. A facial challenge
argues that the statute could not possibly be applied in a constitutional manner and
typically seeks only to invalidate the ordinance. An as applied challenge argues that, as
applied to the particular plaintiff, the statute is unconstitutional, for which the plaintiff
seeks compensation (i.e., damages). If Mountain Central Board of Realtors v. City of
McCall’, had never occurred and Alpine were pursuing its takings claim, then Alpine
would be challenging Ordinance 819, and it would, indeed, be appropriate to characterize
the nature of the challenge. In such case, Alpine’s challenge would cleatly be to the
Ordinance as it was applied to Alpine. However, as was noted in Alpine’s Opening
Brief, Alpine does not need to challenge the Ordinance. It has already been challenged
and declared void and unconstitutional. Alpine’s state takings/inverse condemnation
claim is that the City’s application of a void and unconstitutional ordinance to Alpine
resulted in a per se taking of two of Alpine’s constitutionally recognized property rights,
namely the right to freely exclude people from and dispose of its property and the right to
not be dispossessed of the money which Alpine was required to expend to acquire the
Timbers complex. Alpine's state takings claim is clearly that the application of this
indisputably void and constitutional ordinance to Alpine, in the manner in which it was
imposed by the City, effectuated a compensable taking. This claim has nothing to do with

a “facial challenge” to Ordinance 819. The City concedes that in such case, the claim

any event, Alpine cites no authority for its proposition that compliance with section 6-906 is optional.”
? Case No. CV2006-490-C (Idaho, Fourth Judicial Dist., Feb. 19, 2008)
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accrues when the ordinance is actually applied to Alpine, not when Alpine filed its
Application.®

In addition to mischaracterizing Alpine’s state takings/inverse condemnation
claim the City also argues to this Court that the mere existence of an Ordinance which
could be applied in a manner which would constitute a taking triggers the accrual of the
takings cause of action at the time of the filing of the Application. Thus, the City offers
this Court a self serving standard which is unsupported by the applicable judicial
precedent. When Alpine filed its application with the City, there were a number of
ordinances in place which, depending on whether and how the City elected to apply them,
could have produced takings claims. For example, when Alpine filed its applications
with the City, the City had an ordinance which required developers of residential
subdivisions to provide new parks of a size to be determined by the number of units being
developed or to pay an in lieu fee. Had the City required Alpine to acquire property and
dedicate it for parks in order to satisfy the ordinance, which might well have been a
compensable taking. However, it did not. Instead, the City agreed that a plaza being
designed as part of Alpine Village would be deemed to satisfy the parks requirement.
Thus, it was not until the parks ordinance was applied to Alpine that Alpine could be said
to know whether or not it had a takings cause of action relative to the ordinance.

The same is true of Ordinance 819. This case provides a graphic example of why
courts like the Idaho Supreme Court in City of Coeur d'Alene v. Simpson, 142 1daho 839,
136 P.3d 310, (2006) have held that a takings/inverse condemnation cause of action does
not accrue until the ordinance in question has been applied to the property owner. The
mere existence of the ordinance is not enough. When Alpine filed its applications with
the City, there was no way for Alpine to know whether and how the City would
ultimately apply Ordinance 819 to Alpine’s applications. The ordinance was newly
enacted and had not been previously applied by the City Council or its staff. There was
additionally no way for Alpine to know at that time that the Mountain Central litigation
would be initiated, or how the City would react to the litigation, It was not until the City
Council elected to actually apply the ordinance to Alpine’s project, despite the pending

® See City's Reply Briefat 10-11, “In an as-applied taking, the taking does not occur (rather obviously)
until the ordinance is applied.”
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Mountain Central litigation, that it can be said that the full extent of the impairment of
Alpine’s use and enjoyment of its property became apparent. The community housing
plan which was ultimately required and approved by the City bore no resemblance to the
plan which was submitted with the applications. Consistent with both the U.S. Supreme
Court and the Idaho Supreme Court decisions which were cited by Alpine in its Opening
Brief and which are referenced below, Alpine’s state takings/inverse condemnation claim
accrued when the ordinance was applied to Alpine’s applications, not when the
applications were filed. If, as is suggested by the City, the mere possibility that an
Ordinance will be applied in a manner which gives rise to a takings/inverse
condemnation claim triggers the accrual of the claim, the City’s arguments would be well
founded. However, this is not the lJaw and this Court should decline to subscribe to the
City’s position.

In its Reply brief, the City also employs the tactic of stating as “obvious™
conclusions or propositions which are contrary 1o judicial precedent. This tactic is
employed by the City in support of its argument that Alpine’s federal takings claims must
have already accrued. In its Reply Brief, the City states that

Applying the teaching of Levald in a post-San Remo world leads to an
inescapable and perfectly obvious conclusion: If the federal cause of
action is ripe in state court, then the statute of limitations is running

Thus, under San Remo, if the federal claim can be brought simultaneously,
it follows that the federal cause of action has accrued in state court.

City’s Reply Brief at 18-19.

The City offers no authority for this “inescapable and perfectly obvious
conclusion”. Alpine would submit that this omission recognizes that the conclusion is
contrary to the precedential Ninth Circuit and U.S. Supreme Court decisions on point,
which provide that, although the federal claims do not ripen or accrue until and unless
relief has been denied on the state claim, the federal claims must be pled in the state court

proceeding and can be considered by this Court in conjunction with its review of the state
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claim.* To do otherwise creates the piecemeal litigation which the decision in San Remo
expressly condemns.

The City’s Reply Brief does, however, significantly narrow the issues which are
in dispute in the pending motions, namely, whether a compensable taking has occurred.
In its discussion of Judge Neville's decision in Mounrain Central, the City states that
“Given this ruling against the City, it is unclear why Alpine devotes so many pages of its
brief to the law of unconstitutional takings. The City does not and cannot dispute that
Ordinances 819 and 820 are unconstitutional.”® Consistent with this concession, the City
does not dispute or rebut Alpine’s arguments in Alpine’s Opening Brief that the City’s
application of Ordinance 819 to Alpine’s project effectuated a compensable taking of two
constitutionally protected property interests, namely the right to freely exclude people
from and dispose of its property and the right to not be dispossessed of the money which
Alpine was required to expend to acquire the Timbers complex. Specifically, the City
does not dispute or rebut Alpine’s assertion in its Opening brief at page 15 that:

Money is property in the constitutional sense. “Money is clearly property
that may not be taken for public use without the payment of just

compensation. Brown v. Legal Found. of Wash., 538 U.S. 216, 123 S.Ct.
1406, 155 L.Ed.2d 376 (2003).” BHA Investments, Inc. v. City of Boise,
141 Idaho 168, 172, 108 P.3d 315, 319 (2004). In BHA the ldaho
Supreme Court found that the payment of money to the City of Boise
pursuant to a city ordinance that the Court had earlier ruled void® was an
unconstitutional taking. “Since the City had no authority to charge the
liquor license transfer fee, its exaction of the fee constituted a taking of
property under the United States and Idaho Constitutions.” BHA
Investments, Inc, 141 1daho 168, 172, 108 P.3d 315, 319 (2004). The clear
and unambiguous holding of BHA is that the exaction of money pursuant
to a void ordinance is a per se unconstitutional taking of property.

There is no constitutionally relevant distinction between BHA’s payment
of money directly to the City of Boise and Alpine’s payment of money to
a third party to purchase property as required by the Ordinance. It is the
taking of property for a public use, without compensation that constitutes
the taking. In both instances, the exactions were mandated by an
ordinance later declared to be invalid.

* See discussion at Section IV below.

% City's Reply Briefat 10.

¢ In the earlier case, the Supreme Court held that “The state legislature has not granted cities the authority
to impose a transfer fee. The City exceeded its power in collecting the transfer fee.” BHA Investments, Inc.
v. City of Boise, 138 1daho 356, 358, 63 P.3d 482, 484 (2003).
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It would, thus, appear that the only defenses to Alpine’s claims which are being

offered by the City are the arguments that the claims are time barred.

1L Temporary takings are clearly compensable.

In its Reply Brief the City repeats the argument that, since Alpine still owns the
Timbers property, no taking can have occurred. This argument continues to be
unsupported by any prevailing case Jaw. Alpine has presented State and Federal case law
that clearly holds that a temporary taking, such as is the case before this court, is a
compensatory taking,” In response, the City asserts that the cases cited by Alpine are out
of date and that in recent years the courts have largely “eviscerated™ this theory
[temporary taking]. In support of this remarkable statement the City cites no federal
caselaw and one Idaho case, Moon v. N. Idaho Farmers Ass'n, 140 Idaho 536, 96 P.3d

637 (2004).%

In Moon, landowners were contesting a state statute which conferred immunity on
grass seed growers who created smoke by burning stalks after harvest in compliance with
Smoke Management and Crop Residue Disposal Act. The court held that the statute was
not an unconstitutional 1aking of the property of area residents who complained about the
smoke, Here, Alpine is asserting that the City affected a per se physical taking of its
property. Moon has no application to the case at hand. The McCuskey and First English
cases (both of which recognized that “temporary takings can be compensable takings)

were not even discussed in Moon and remain clear precedent for this Court.

III.  Alpine’s state constitutional claim is not time barred.
A, Failure to comply with the 180 day notice requirement of the Idaho
Tort Claims Act is not a jurisdictional bar to Alpine’s state claim.

As is noted above, the City misrepresents Alpine’s position with regard to the 180
day notice requirements of the ITCA. Alpine has never stated, as the City would have the
court believe, that compliance with the [TCA notice requirements is “optional”, City
Reply Briefat 1, 3, 4. The requirement imposed by Idaho Code §50-219 has never been

¥ McCuskey v. Canyon County Com'rs, 128 1daho 213, 216, 912 P.2d 168, 103 (1996} citing First English
Evangelical Lutheran Churchv. Los Angeles County., 482 U.S, 304, 319, 107 S.Ct. 2378, 2388, 96 L.Ed.2d
250 (1987). See also Alpine's Opening Brief at 17.

® City’s Reply Briefat 1.
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disputed by Alpine. What is in dispute is whether Alpine is entitled to assert defenses to
the application of Idaho Code §50-219 and whether non compliance with the statute
deprives the Court of jurisdiction to consider Alpine’s federal claims.

Itis City’s position that the 180 day notice requirement is jurisdictional and, as a
result, this Court is divested of any jurisdiction to even hear Alpine’s state takings claim
or its equitable and constitutional defenses to the application of Idaho Code §50-219 to its
state claim. Alpine argues that in all non-tort claims for damages against a city, the 180
day notice is procedural, not jurisdictional, and as such, Alpine is permitted to raise
equitable and constitutional reasons as to why compliance with the notice of claim
provisions was not required in this case.

The issue presented is one of statutory construction. The language of Idaho Code
§50-219 requires that all claims for damages against a city must be filed as prescribed by
chapter 9, title 6, Idaho Code. There are twenty nine (29) statutory sections of the ITCA.
Only two sections prescribe when and how claims must be filed. These are Idaho Code
§6-906- Time for filing claims and 1daho Code §6-907- Contents of claim. The City and
Alpine agree that the §50-219 has the effect of applying these two sections to non-tort
claims for damages against a municipality. However the City argues that “logically”
Idaho Code §50-219 shouid also be interpreted as applying to such non-tort claims the
provisions of Idaho Code §6-908, which purports to bar lawsuits by those who fail to
provide notice. This assertion by the City is neither logical nor consistent with the rules
of statutory construction.

Idaho Code §50-219 is a short and simple statute. The Idaho Supreme Court in
Sweitzer v. Dean, 118 Idaho 568, 572, 798 P.2d 27, 31 (1990) had the opportunity to
apply the rules of statutory construction to the meaning of the words “all claims must be
filed as prescribed” in §50-219. Sweitzer argued that Idaho Code §50-219, as amended
in 1983, acted to incorporated the entire ITCA. In rejecting that argument, the Court held

Applying the plain meaning of the words “all” and “filed” in conjunction
with that of the word “prescribe,” may clearly be construed to mean that
all damage claims are to be filed as directed by or in the manner set forth
in the ITCA. Applying the plain meaning of the language contained in
[.C. §50-219 clearly demonstrates that the legislature's intent was to
incorporate the notice requirements contained in chapter 9, title 6 so as to
make the filing procedures for all claims against a municipality uniform,
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standard and consistent. To construe the language to mean that the Tort
Claims Act is substituted for I1.C. § 50-219 would render I.C. § 50-219
meaningless and essentially null. We therefore construe the language
contained in 1.C. § 50-219 to require that a claimant must file a notice of
claim for all damage claims, tort or otherwise, as directed by the filing
procedure set forth in [.C. § 6-906 of the Idaho Tort Claims Act, chap. 9,
tit. 6.
Sweitzer v. Dean, 118 1daho 568, 572, 798 P.2d 27, 31 (1990).

Thus, the Sweitzer court limited the application of [daho Code §50-219 to the
filing procedures of the ITCA and nothing more.

Further evidence of the legislative intent to limit the scope of Idaho Code §50-219
can be found in the history of that code section. Prior to the amendment in 1983 of [daho
Code §50-219 to its present language that section read.

All claims for damages against a city must be filed with the city clerk
within sixty (60) days after the time when such claim for damages shall
have occurred; specifying the time, place and probable cause of said
damage. No action shall be maintained against the city for any claim for
damages until the same has been presented to the city council, and until
sixty (60) days shall have elapsed after such presentation. The payment of
any and all damage claims by the city shall be by resolution, and not
otherwise (emphasis added).

Thus, like the civil rule which the Supreme Court relied on in City of Eagle v.
Idaho Department of Water Resources, 150 Idaho 449, 247 P.3d 1037 (2011), the prior
version of Idaho Code §50-219 contained language from which the Court could find a
legislative intent to make compliance with the statute jurisdictional. However, in its 1983
amendment to §50-219 the legislature deleted all of the language which would suggest a
legislative intent that compliance with §50-219 be found to be jurisdictional.

This entire issue is framed in the context of the Supreme Court’s holdings which
were cited at page 23 of Alpine’s Opening Brief that, absent express language in the
subject statute evidencing a legislative intent to bar equitable defenses, such defenses to
the application of even a statute of limitations may be asserted. The City’s only
foundation for its position that the failure to comply with the 180 day notice requirements
is jurisdictiona! is its own unsupported argument. The City has failed to cite any case law
that would support its position that Idaho Code §6-908 applies to non-tort claims, because

there is none. The only holdings that §6-908 creates a jurisdictional bar arise in two tort
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cases.” Likewise, the City cannot cite any case law that supports its claim that Idaho
Code §50-219 sweeps in the provisions of 1daho Code §6-908 to non-tort claims for
damages against municipalities, because there is none. It elects to not respond to the
significant body of case law from other jurisdictions which hold that the requirements of
comparable notice of claim statutes are procedural, not jurisdictional, in nature and are
thus subject to equitable and constitutional defenses.!® To the contrary, the legislative
history and the Sweirzer court’s statutory interpretation of the language of 1daho Code
§50-219 make it clear that §50-219 is a statute dealing with when a claim for damages
must be filed against a city and nothing more.

The conclusion to be drawn from all of this is that, as applied to Alpine’s case,
Idaho Code §50-219 is a procedural statute to which equitable and constitutional defenses
may be asserted. In the event that the Court finds that Alpine’s equitable and
constitutional defenses are not persuasive and dismisses Alpine’s state claim, the Court
should then proceed to hear Alpine’s federal claim. This is the procedure prescribed by
San Rema Hotel, L.P. v. City and County of San Francisco, et al., 545 U S. 323, 125 8.
Ct. 2491, 162 L. Ed. 2d 315 (2005) and followed by the Supreme Court in BHA
Investments, Inc. v. City of Boise, 141 1daho 168, 108 P.3d 315 (2004). In BHA, the court
found that the state claims against the City of Boise were barred by Idaho Code §6-907,
since BHA failed to state the names and addresses of the claimants, the amounts of
claimed damages and the nature of the injury claimed.!" However, the Court’s resultant
dismissal of the BHA state claims for failure to comply with the tort claim notice
requirements did not prevent the court from hearing the federal takings claim. The court
held “Bravo and Splitting Kings' complaint also included, however, a claim that the City
had taken their property for public use without the payment of just compensation in
violation of the Constitution of the United States. The notice of claim requirement set

forth in Idaho Code §50-219 does not apply to a claim based upon federal law.” Id.

® See McQuillen v. City of Ammon, |13 1dzho 719, 722, 747 P.2d 741,744 (1987); Harkness v. City of
Burley, 110 1dzho 353, 360, 715 P.2d 1283, 1290 (1986).

1° See Alpine’s Opening Brief at 24-25; City's Reply Brief at 5.

" BHA Investments, 141 1daho at 175, 108 P.3d at 322.
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B.

The City has not offered any rational basis for its disparate treatment
of Alpine, as opposed to the other members of the class of people
impacted by Ordinances 819 and 829,

The essence of Alpine’s contention that the application of Idaho Code §50-219 to

Alpine’s state constitutional claim in this case would constitute a denial of Alpine’s right

to equal protection of the law is that:

There have been 59 persons who were financially impacted by Ordinance
819 or 820 identified.

The City allowed, in fact invited, requests for refunds to be submitted by
58 of those persons.

The refund requests were accepted by the City as long as 43 months after
the date on which the fee was paid.

The City did not assert Idaho Code §50-219 as a bar to any of the requests.
Depending on which date this Court ultimately holds Alpine’s state
constitutional claim accrued, Alpine submitted its demand for
compensation 35-43 months after its claim accrued."

Alpine is the only member of the class of persons who were financially
impacted by Ordinance 819 and/or 820 against whom the City is asserting
Idaho Code §50-219 as a bar to recovery.

In its Reply Brief, the City acknowledges that it could have asserted Idaho Code

§50-219 as a bar to the other 58 refund requests, but ¢lected not to do so. Referring to the

refund requests which the City paid, the City concedes that:

The City did not have to do so, because many of those claims were also
barred by the statute of limitations or the 180-day rule. However, given
the District Court’s ruling in Mountain Central Board of Realtors, Inc. v.

City of McCall . . . the City determined that returnin
under the housing ordinances was the right thing to do.”

% money received
sl

12 Alpine’s claim was presented to the City in a letter dated and delivered on November 15, 2010. The
letter is attached hereto as Attachment 1. The Development Agreement for Alpine Village, which dedicated
the Timbers Units as Community Housing Units, was executed on December 13, 2007. The City Council’s
first approva! of the proposal to utilize the Timbers units as community housing units was on March 22,

2007.

" City’s Reply Brief at 5-6.
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Alpine should have been given the same opportunity to request compensation as
was afforded the other members of the class of persons who were financially impacted by
Ordinances 819/820. Having not been afforded that opportunity and having submitted its
claim within the same time frame as was allowed by the City to the other members of the
class, the City should not be allowed to assert [daho Code §50-219 as a bar to Alpine’s
state constitutional claim. The City has offered no rational basis or reasoned decision for
not allowing persons impacted by Ordinance 819 to request refunds, other then stating
that Alpine did not pay any fee to the City. Yet, in its arguments regarding the date on
which Alpine’s state inverse condemnation/takings claim accrued (starting at page 9 of its

Reply Brief), the City argues that all four of the alternative compliance methods provided

in Ordinance 819 (i.e., providing units on site, providing units off-site, providing land,
and/or paying an in lieu fee) are equally compensable as takings. Moreover, the question
of how the City would have responded (or in fact has responded) to a request from Alpine
for compensation is irrelevant to Alpine’s equal protection claim. The issue is whether
the City had any rational basis for the disparate treatment of Alpine (i.e. that the disparate
treatment of Alpine was reasonably in furtherance of a legitimate public purpose). None
has been offered.

C. Alpine’s estoppel argument is meritorious.

The City initially contends that Alpine’s estoppel argument is the same argument
which was rejected by the Court in Hehr v. City of McCall. ' That is most certainly not
the case. The facts of Alpine’s case are distinctly different than those presented by the
Hehr case, not the least of which is that Alpine was unquestionably subjected to
mandatory requirements of Ordinance 819 and Alpine’s estoppel argument is premised
on the City’s disparate treatment of others who were also subjected to Ordinance 819 or
its companion, Ordinance 820. Moreover, a review of the briefing in Hehr reveals that
the legal arguments presented regarding the issue of whether Idaho Code §50-219 should
be found to be jurisdictional were not presented in Hehr.

The City next offers three arguments in response to Alpine’s contention that the

City should be estopped from asserting Idaho Code §50-219 as a bar to Alpine’s state

' City’s Reply Briefat 7.
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inverse constitutional claim: (i) that estoppel should not be applied against a municipality
absent “exigent circumstances”; (ii) that estoppel cannot operate to grant subject matter
Jjurisdiction; and, (iii) that Alpine has not been “disadvantaged or induced to change its

'3 As to the first argument, the undisputed

position as a result of any action by the City.
facts of record in this case certainly establish the kind of exigent circumstances to which
the courts have referred. It is also indisputable that Alpine has been disadvantaged by the
City’s change of position. Had Alpine been treated the same as others similarly situated,
its state constitutional claim for compensation would not be subject to Idaho Code §50-
219 and would have to be evaluated on its merits, which have been conceded by the City.
The issue of whether the statute is “jurisdictional” has been addressed above.

The City also suggests that, even if Alpine’s estoppel claim is found to have
merit, then the remedy is simply to extend the period for Alpine to file its claim for a
period of 180 days following the City’s adoption of Resolution 08-11, which invited
refund requests from those financially impacted by Ordinance 820.'¢ This makes no
sense. Resolution 08-11 was adapted by the City on April 24, 2008. The period to file
refund requests was not closed by the City until December 31, 2009, some 20 months
later, Moreover, requests for compensation/refunds were accepted and paid by the City
as long as 43 months after the date on which the community housing fee had been paid.
The remedy for Alpine’s estoppel claim is to declare the City estopped from asserting
Idaho Code §50-219 as a bar to Alpine’s state claim, thereby treating Alpine exactly the
same as the others who were financially impacted by Ordinances 819/820.

D. Alpine’s Complaint was timely under Idaho Code §5-224.

As is explained above, in order to support its argument that Alpine’s state
constitutional claim accrued on the date of Alpine’s filing of its development
applications, the City both mischaracterizes Alpine’s state takings/inverse condemnation
claim and invents a legal standard for determining the date of accrual of the claim which
is unsupported by judicial precedent. First, the City incorrectly characterizes the claim as
a “facial challenge” to Ordinance 819. Then the City argues that the mere existence of an

Ordinance which could be applied in a manner which would constitute a taking triggers

"% City’s Reply Brief at 7-8.
'S City's Reply Brief at 8,
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the accrual of the takings cause of action at the time of the filing of the Application.!” For
the reasons explained below and at pages 17-21 of Alpine’s Opening Brief, the Court
should reject the City’s mischaracterization and flawed analysis. The law of Idaho is that:

A claim for inverse condemnation action ‘accrues after the full extent of
the impairment of the plaintiffs' use and enjoyment of [the property]
becomes apparent.” Tibbs v. City of Sandpoint, 100 Idaho 667, 671, 603
P.2d 1001, 1005 (1979) (quoting Aaron v. United States, 160 Ct.Cl. 295,
311 F.2d 798, 802 (1963)).

City of Coeur d'Alene v. Simpson, 142 Idaho at 846, 136 P.3d at 317,

The “full impairment becomes apparent” standard of Tibbs was also cited in
McCuskey v. Canyon County Com'rs, 128 Idaho 213, 217, 912 P.2d 100, 104 (1996).

[T)his Court has decided that damages for inverse condemnation should be

assessed at the time the taking occurs. Tibbs v. City of Sandpoint, 100

Idaho 667, 670, 603 P.2d 1001, 1004 (1979) citation omitted The time of

taking occurs, and hence the cause of action accrues, as of the time that the

full extent of the plaintiff's loss of use and enjoyment of the property

becomes apparent. Intermountain West, 111 Idaho at 880, 728 P.2d at 769

(citing Tibbs, 100 Idaho at 671, 603 P.2d at 1005).

To understand the impact of the “full impairment becomes apparent” language of
Tibbs it is important to remember that in Tibbs, the Court was also deciding when
damages in an inverse condemnation case accrued (“both the extent and the measure of
damages, are inextricably fixed by a finding of the time of taking” Tibbs, 100 ldaho at
670). The Tthbs court concluded that the time of the taking, the accrual of the taking
claim, and the time from which to measure a plaintiff’s damages, although not readily
susceptible to exact determination, must all be fixed at the point in time at which the
impairment, of such a degree and kind as to constitute a substantial interference with
plaintiffs’ property interest, became apparent. The City’s entire argument on this issue
extracts the word “apparent” but attaches it to a completely different concept, arguing
that, when Alpine filed its application, it was “apparent” that it might somehow be
impacted by Ordinance 819. That is simply not the standard in Idaho for determining the

accrual date of a takings claim such as the claim being asserted by Alpine.

17 See discussion in the /ntroduction, at 2-5 abave.
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Alpine knew the Community Housing Ordinance applied to its project at the time
it first submitted its development application to the City just as it knew that countless
other city ordinances would apply to its development. However, the first community
housing plan submitted by Alpine was far different in scope and impact from the
community housing plan which was ultimately required by the City."® Only when the
final components of the community housing plan were established and approved by the
McCall City Council, and incorporated into a Development Agreement did the full extent
of Alpine’s loss of use and enjoyment of its property became apparent. Under Idaho law,
that is when Alpine’s state constitutional takings claim accrued.

IV.  Alpine’s federal takings claims are timely.

The City takes issue with Alpine’s contention that its federal takings claims have
not accrued for statute of limitations purposes, stating that: “This is a curious position to
take, because if it has not accrued, how can it be before the court today?”'9 At the outset,
it is worthy of note that this same “curious” position was taken by U.S. District Judge
Winmill in his decision remanding this case:

The accrual of a federal takings claim turns on the exhaustion of state
remedies: “[T]he date of accrual is either (1) the date compensation is
denied in state courts, or (2) the date the ordinance is passed if resort to
state courts is futile.” Hacienda Valley Mobile Estates v. City of Morgan
Hill, 353 F.3d 651 (9™ Cir. 2003) (citing Levald, Inc. v. City of Palm
Desert, 998 F.2d 680, 688 (1993)). There is no contention that the
exhaustion requirement is futile here. Therefore, Alpine Village’s federal
claim does not accrue until compensation is denied in state court, and it
appears that the statute of limitations has not yet begun to run.

(continuing at footnote 2):
The City argues that Hacienda Valley Mobile Estates and Levald apply
only “with respect to a federal claim brought first in federal court.”
(citation omitted). But the Ninth Circuit’s rationale is at lcast as strong
with respect to a state claim removed to federal court.
“[T]he Fifth Amendment does not proscribe the taking of property;
it proscribes taking without just compensation.” ... Thus, a plaintiff
cannot bring a section 1983 action in federal court until the state
denies just compensation. A claim under section 1983 is not ripe-

"® See Introduction above and Statement of Facts, at 3-7 of Alpine’s Opening Brief,
¥ City’s Reply Briefat 17. This is the same argument which was [resented by the City in its Opening Brief
and which was discussed at some lengih by Alpine at 29-33 of Alpine’s Opening Brief,
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anfi a cause of action under section 1983 does not accrue-until that

Leva!aﬂ%(ggti’. 2d at 687 (quoting Williamson County, 473 U.S. at 194).2°

The City cites no authority for its dismissal of this proposition, instead relying on
its reading of the U.S. Supreme Court’s decision in San Rema Hotel, L.P. v. City and
County of San Francisco, ef al., 545 U.S. 323, 125 8. Ct. 2491, 162 L. Ed. 2d 315 (2005)
and the decision of the Ninth Circuit Court of Appeals in Levald, Inc. v. City of Palm
Desert, 998 F.2d 680, 687 (9" Cir. 1993). In fact, the City’s argument (i.e., that if the
federal claims have been brought in state court, then they must be ripe and the claims
must have already accrued) was expressly addressed and rejected by the U.S. Supreme
Court in San Remo. Therein, one of the arguments being made by the appellants was
that, as to federal claims which required ripening by first being brought in state court
under Williamson County Regional Planning Comm’n v. Hamilton Bank of Johnson City,
473 U.S. 172 (1985), the appellants were not required 1o present those federal claims in
the state court action, for the reason that they were not yet ripe. The Supreme Court

rejected this argument, holding specifically that such federal claims must be pled “in the

alternative™ in the state court action:

With respect to those federal claims that did require ripening, we reject
petitioners’ contention that Williamson County prohibits plaintiffs from
advancing their federal claims in stale courts. The requirement that
aggrieved property owners must seek “compensation through the
procedures the State has provided for doing so,” 473 U.S. at 194, 105
S.Ct. 3108, does not preclude state courts from hearing simultaneously a
plaintiff’s request for compensation under state law and the claim that, in
the alternative, the denial of compensation would violate the Fifth
Amendment of the Federal Constitution. Reading Williamson County to
preclude plaintiffs from raising such claims in the alternative would
erroneously interpret our cases as requiring property owners to “resort to
piecemeal litigation or otherwise unfair procedures.” MacDonald, Sommer
& Frates v. Yolo County, 477 U.S. 340, 350, n. 7, 106 S.Ct. 2561, 91
L.Ed.2d 285 (1986) .2'

The City also erroneously cites Levald in support of its argument that Alpine’s

resort to state court should be found to be “futile”, and that, therefore, Alpine’s federal

® See Memorandum Decision and Order, filed August 25, 2011, at 6, (Exhibit 29 to Affidavit of Steven J,
Millemann, filed with and in support of Alpine’s Motion for Summary Judgment).
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claim should be found to have accrued when Ordinance 819 was adopted.”> This
argument is surprising and is flawed in a number of respects. The argument is surprising
because in its Opening Brief in Support of Motion to Dismiss in federal court, the City
specifically argued that Alpine was required to resort to state court to ripen its federal
takings claim because resort to state court would not be futile.”* In his decision
remanding this case, Judge Winmill recognized that in this case, “There is no contention
that the exhaustion requirement is futile here.”® The City's acknowledgement in federal
court recognized that the post-Williamson decisions which have held that resort to the
state courts prior to adjudication of a federal takings claim is not required if it would be
“futile” have consistently, without exception, defined “futility” as the state not
recognizing an inverse condemnation/taking cause of action. The state court’s ultimate
decision on the merits of the state claim is irrelevant to the issue of futility. This narrow
definition of futility was recognized by the Ninth Circuit in Levald:

Here, the taking at issue in the facial challenge allegedly occurred at the
time the ordinance was enacted-in 1986. California did not recognize
actions for inverse condemnation based on regularory takings until after
the Supreme Court’s decision in First English Evangelical Lutheran
Church v. County of Los Angeles, 482 U.S, 304, 107 S.Ct. 2378, 96
L.Ed.2d 250 (1987). Therefore, even though Levald did not seek remedies
in state court, it was not required to do so because it would have been
futile 1o seek state court relief at the time the alleged taking occurred. The
claim is ripe.®

The additional flaw in the City’s citation of Levald in this context is that, as the
above cited language of the decision confirms, Levald involved a facial chailenge 10 a
statute at a time when California did not recognize or allow inverse condemnation claims.
Thus, the “small class of cases” to which the Levald court was referring does not include

this case.
Lastly, on the issue of the timeliness of Alpine’s federal takings claims, the City

! San Remo, 545 U.S. at 346, 125 S.Ct. at 2506.

2 City’s Reply Brief at 17-18.

B City’s Opening Brief in Support of Motion to Dismiss, at 16-17 (Exhibit 24 to the 4ffidavit of Steven J.
Millemann, filed with and in support of Alpine’s Motion for Summary Judgment).

2 See Memorandum Decision and Order, filed August 25, 2011, at 6, (Exhibit 29 to Affidavit of Steven J.
Millemann, filed with and in support of Alpine’s Motion for Summary Judgment),

3 Levald, 998 F.2d at 686,
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suggests that “Under Alpine’s analysis, it could wait 20, or for that matter, 100 years
before filing the state and federal claims.”?® First, that is not Alpine’s position. Second,
that did not occur here. Alpine has timely filed its state claim within the 4 years allowed
by Idaho Code §5-224, thus unquestionably giving this Court jurisdiction to consider the
state claim and the City’s alleged defenses thereto.
CONCLUSION

For the reasons stated herein and in Alpine’s Opening Brief, Alpine respectfully
requests that its Motion for Summary Judgment be granted and the City’s Motion for
Summary Judgment be denied.

DATED this 14" day of November, 2011.

MILLEMANN, PITTENGER, McMAHAN
& PEMBERTON, LLP

BY:

STEVRN I MIFLEMANN . —

BY: oty .

GREGORY C. PITTENGER

* City's Reply Brief at 19.

ALPINE VILLAGE'S REPLY MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT AND
IN OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY JUDGMENT - Page 18

475



ATTACHMENT |

MILLEMANN, PITTENGER, McMAHAN & PEMBERTON, LLP
ATTORNEYS AT LAW
POST OFFICE BOX 1068
706 NORTH FIRST
MCCALL, IDAHO 83638

STEVEN J. MILLEMANN TELEPHONE: (208) 634-7641
Emall: sim@mpmplaw.com FACSIMILE: (208) 634-4516

November 15, 2010

HAND DELIVERED AND MAILED

Lindley Kirkpatrick
McCall City Manager
City of McCall

216 E. Park St.
McCall, Jdaho 83638

Re: Alpine Village/Timbers Community Housing
Dear Lindley,

I am writing on behalf of Alpine Village Company, who is a client of this office. As you
know, Alpine Village Company received P.U.D. approval from the City of McCall for the
construction of a multi phase residential/cornmercial development on property it owns on Third
St. The project is known as Alpine Village. To date, Phase 1 of Alpine Village has been tuilt,
which consists of commercial space and 27 residential units,

As a condition of the P.U.D. approval, the City required Alpine Village to provide 17
residential units to satisfy the then Community Housing provisions of the McCall City Code. To
comply with these conditions and with the approval of the McCall City Council, Alpine Village
Company purchased the Timbers, which was converted from an apartment complex to a
condominium project, consisting of 17 individual condominium units, specifically to comply
with the Ordinance. Following acquisition, Alpine Village Comparty completed an interior
remodel of the units and offered them as Community Housing units. None sold,

The Community Housing provisions of the McCall City Code were judicially declared to
be invalid in February, 2008, by District Judge Neville in the case of Mountain Central Board of
Realtors, Inc. v, City of McCall. In July, 2009 the City released the Timbers from the
community housing restrictions and Alpine Village Company has endeavored since that time to
recover its investment in the Timbers by offering the units for sale free of any deed restrictions.
To date, only two units have been sold, despite aggressive marketing efforts by Alpine Village
Company.

Alpine Village Company acquired, converted and improved the Timbers complex solely
to comply with the City’s Ordinance. This was a mandatory compliance and not pursuant to any
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Lindley Kirkpatrick ATTACHMENT 1
McCall City Manager

November 14, 2010

Page 2 of 2

of the City’s later Resolutions which invited “voluntary” community housing programs. Alpine
Village Company has incurred gignificant financial loss as a result of its acquisition, remodel and
continued ownership of the Timbers units, This loss amounts to §2,792,605 as of June, 2010.
Despite efforts to mitigate its logses through rentals and sales, and after applying the current
appraised market value of the Timbers of $475,000 to offset its losses, damages of $2,317,605
still remain.

The purpose of this letter is to provide notice to the City of McCall of Alpine Village
Company's claim against the City for the aforesaid damages Alpine Village Company has
incurred as a result of the City’s invalid Cormmunity Housing Ordinance. This claim is
actionable as a “taking” in violation of the Fifth and Fourteenth Amendments to the United
States Constitution. The Idaho Supreme Court has made it clear that losses occasioned as a
result of an invalid city ordinance constitute'an unconstitutional taking and that the City is liable
therefore. See BHA Investments, Inc. v. City of Boise, 141 1daho 168, 108 P.3d 315 (2005). In
the event that this sum is not paid or other resolution of this claim satisfactory to Alpine Village
is not reached by November 30, 2010, we will initiate litigation for these damages, as well as our
client’s costs and attorney's fees incuired in pursuit of this claim,

The time remaining for the Alpine Village Company to cornmence litigation to recover
its losses is very short. However, in light of the good relationship that we believe exists between
our client and the City, which is certainly valued by Alpine Village Company, we would defer
the filing of & lawsuit in order to explore the possibility of some ather resolution, short of
litigation. Should the City desire to explore alternative resolutions, we would suggest that a
meeting be scheduled as soon as possible, but in any event prior to the end of November. We
would propose that such a meeting be held pursuant to Rule 408 of the Idaho Rules of Evidence,
which protects such discussions from later being admissible in a court proceeding. If the City is
interested in scheduling a meeting, please call me to discuss timing and participants.

Finally, I should note that, as you will recall, both this firm and Mike Hormaechea
testified before the McCall City Council during the public hearing process on the Cornmunity
Housing Ordinance that the Ordinance was ill advised, inequitable and would likely not survive
judicial serutiny. The Council and the County Commissioners were encouraged at the time by
Mr. Millar to disregard that testimony, and they did so. I offer this fact for the reason that the
Jjudicial challenge to the Ordinance brought cries of “where were they during the public hearings
on the Ordinance’™? The answer in this instance is that both we and our client were there and
made our best efforts to avoid this very scenario.

If you have any questions regarding the Alpine Village Companies position, please do not
hesitate to contact me.

Sincerely,

L_/MM\\

EN J. MILLEMANN
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Christopher H. Meyer, ISB #4461
Martin C. Hendrickson, ISB #5876
GIVENS PURSLEY L

601 West Bannock Street

P.O. Box 2720

Boise, Idaho 83701-2720

Office: (208) 388-1200

Fax: (208) 388-1300
chrismeyer@givenspursley.com
mch@givenspursley.com
www.givenspursley.com

Attorneys for Defendant City of McCall

IN THE DISTRICT COURT OF THE FORUTH JUDICAL DISTRICT OF

THE STATE OF IDAHO, IN AND FORTHE COUNTY OF VALLEY

ALPINE VILLAGE COMPANY, an Idaho
corporation, Case No. CV-2010-519C

Plaintiff,
NOTICE OF SUPPLEMENTAL AUTHORITY
V8,

CITY OF McCALL, a municipal corporation,

Defendant.

COMES NOW the Defendant, by and through its attorneys of record, Givens Pursley
LLP, and hereby provides notice to the Court and to Plaintiff of its intent to rely upon the
following supplemental authorities at the hearing on the cross motions for summary judgment
that is scheduled for November 17, 2011, at 3:00 p.m.

Attached hereto as Exhibit A are true and correct copies of the legislative history of the

amendment to Idaho Code § 50-219 that occurred in 1983. These materials are being provided

NOTICE OF SUPPLEMENTAL AUTHORITY
1324163_1/ 44326 PAGE
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to the Court in response to the argument made by Plaintiff in its Reply Brief, p. 9, that the
Legislature deliberately removed the language that would make non-compliance a jurisdictional
defect. As the Court can see from these materials (re: RS 9018 and SB 1148), there was no such
intent — the amendment was only intended remove conflicts between section 50-219 and the tort
claims act as to whether the notice deadline should be 60 days or 180 days. Thus, section 50-219
has required notice as a mandatory condition both before and after its amendment in 1983,
Attached hereto as Exhibit B is a true and correct copy of Magnuson Properties
Partnership v. City of Coeur D'Alene, 59 P.3d 971, 138 Idaho 166 (2002), in which the I1daho
Supreme Court held that compliance with § 50-219 was a mandatory condition precedent to the
filing of plaintiff’s lawsuit that included tort, contract, and equitable claims, This case is being

submitted to the Court in response to Plaintiff’s argument in its Reply Brief, p. 10, that there is

no case law in Idaho holding that compliance with Idaho Code § 50-219 is a mandatory
condition precedent tor a non-tort damage claim against a municipality.

Attached hereto as Exhibit C is a true and correct copy of Brown v. City of Caldwell, 769
F.Supp.2d 1256 (D.1daho 2011), in which the court observed that the notice requirement in § 50-
219 is a “mandatory condition precedent” to bringing suit which deprives the court of subject
matter jurisdiction. The court in Brown held that the plaintiff’s contract claim was barred by his
failure to give notice, but that his claim under the [daho Whistleblower Act was not barred
because that Act has its own timeliness requirements that are not consistent with § 50-219, As
with Magnuson Properties Partnership, this case is being provided to the Court specifically to
rebut Plaintiff’s assertion that there is no case law that supports the application of Idaho Code §

6-908 as a jurisdictional bar to a non-tort damage claim against a city.

NOTICE OF SUPPLEMENTAL AUTHORITY
1324163_1 / 4432-6 PAGE?2
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Both Magnuson Properties Partnership and Brown were decided prior to the service of
the City’s Reply Brief in this matter, and counsel for the City acknowledges that these cases
should have been cited in that Reply Brief. However, these cases were discovered during the
course of analyzing Plaintiff’s Reply Brief and preparing for oral argument and are believed to
be directly applicable to the issues at hand.

DATED this 15" day of November, 2011.

GIVENS PURSLEY vir

By: M«%\«

Christopher H. Meyer

Attomneys for Defendant

NOTICE OF SUPPLEMENTAL AUTHORITY
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 15" day of October, 2011, the foregoing was filed,

served, and copied as follows:

DOCUMENT FILED:
Fourth Judicial District Court ] U.S.Mail
Attn: Archie N. Banbury, Clerk (]  Hand Delivered
Valley County Courthouse (]  Overnight Mail
219 Main Street (] Facsimile
Cascade, ID 83611 I E-mail
Facsimile; 208-382-7107
SERVICE COPIES TO:
Steven I. Millemann, Esq. ] T.s. Mail
Gregory C. Pittenger, Esq. ]  Hand Delivered
Millemann, Pittenger, McMahan & Pemberton, (]  Overnight Mail
LLP ]  Facsimile
706 North First Street Xl E-mail
Post Office Box 1066
McCall, ID 83638
COURTESY COPIES TO:
Honorable Michael R. McLaughlin X]  U.S. Mail
District Judge (]  Hand Delivered
Ada County Courthouse ] Ovemight Mail
200 W. Front St.
Boise, ID 83702
Jason Gray ] U. S. Mail
Law Clerk to Judge Michael McLaughlin [[] Hand Delivered
Fourth Judicial District Court (]  Ovemight Mail
Ada County Courthouse X E-mail

200 W. Front Street
Boise, ID 83702
Email: jmgray@adaweb.net

Christopher H. Meyer

NOTICE OF SUPPLEMENTAL AUTHORITY
1324163_1 /44326 PAGE 4 481
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STATEMENT OF PURPOSE

When the Idaho Tort Claims was enacted in 1971, it
established the liability of government entities and established
procedures to be followed in making tort claims against
state and local government entities, superseding previous
acts. Under the Tort Claims Act, Idaho Code § 6-906, tort
claims must be filed with 120 days from the date the claim
arose. '

A 1967 statute, Idaho Code § 50-219, had established a
60 days time limit for filing tort claims against cities.
Although superseded, Idaho Code § 50-219 is still on the
books and can create confusion for potential claimants and
lawyers advising their clients.

This bill would amend Idaho Code § 50-219 to remove the
conflict with the Idaho Tort Claims Act.

FISCAL NOTE

This bill would have no fiscal impact on the state
general account.

STATEMENT OF PURPOSE/FISCAL NOTE

EXHIBIT

§ . Swre&




51128

"HOTION:

RS 9208

. MOTION:

+ RS 9192

MOTION:
RS 9237

- MOTION:

ERS PRESENT:

MINUTES
SENATE JUDICIARY AND RULES COMMITTEE

February 28, 1983 1:30 p.m.

Senators Fairchild (Chairman), Barker, Rydalch,
Darrington, Marley, Sweeney, Wetherell and Bray.

¥oved by Senator Marley, second by Senator Sweeney that the minutes
of the meeting of February 25th be accepted as presented. On a voice
‘vote, the motion passed.

Extraditions. Deputy Attorney General Ken McClure said
this legisglation corrects a defect in existing extra-
dition law. Currently, extradition is allowed only for
state to state. If a person living in California,
commits a crime via telephone to Idaho and is apprehended
in Oregon, Idaho cannot extradite him from Oregon.

Moved by Senator Barker, Second by Senator Rydalch,

that S 1128 be sent to the floor with a DO PASS recom-

mendation. 0On a voice vote, the motion passed. Barker sponsor

Senator Risch present.

Pardons and paroles, violations, time limit for warrants.
Steve Coles, Pardons and Paroles Commission said that
the current 15 day time limit was too constricting and
this legislation would change the 15 day time limit to
start at the completion of the investigatory work.

Moved by Senator Risch, second by Senator Marley, to
introduce RS 9208. On a voice vote, the motion passed.

License suspended, minors, alcohol related. Senator
Beitelspacher again reiterated this legislation would
speak to the problem of the 14-18 year old driver. Sen-
ator Wetherell asked about the problem of the cost of
acquiring a SR22, after the suspension of a license.
Senator Barker said he had some problems, also, with
this legislation. Moved by Senator Bray, second by
Senator Darrington that RS 9192 be introduced. On a
voice vote, the motion passed. Senator Smyser present.

Highway Districts, clarifying duties. Senator Risch

said this legislation was brought by the highway district
people. This would clarify the duties of the county-wide
highway district's function over: public rights-of-way

as they are affected by proposed sub-divisions. Moved
by Senator Marley, second by Senator Risch, that RS 9237
be introduced. On a voice vote, the motion passed.
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nutes

bruary 28,
age 2

re being

enate Judiciary and Rules Committee

1983

Amending Joint Rule 6. Senator Barker explained that
this rule change allows that resoltuions and memorials
be printed in full only in the house of origin. This
will be a cost savings for the journal. Moved by Senator
Riech, second by Senator Rydalch, that HCR 21 be sent
to the floor with a DO PASS recommendation. On a voice
vote, the motion passed. Barker, sponsor.

Tort Claims, removing conflict with Idaho Tort Claims
Act. Senator Risch explained that when the Idaho Tort
Claims Act was enacted, this section was not changed.
This merely brings into conformance. Moved by Senator
Risch, second by Senator Bray, to introduce RS 3018.
On a voice vote, the motion passed.

ator Barker said that he had an RS he would be bringing to the
t meeting for introduction.

no further business, the meeting adjourned.

Respectfully submitted,

L el

Rogexﬂ Failthild, Chairman

AZ;&C KZ;/QL/

'Haz¢l Keefér, Secretary

T
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MINUTES
SENATE JUDICIARY AND RULES COMMITTEE

March 9, 1983 1:30 p.m.

MEMBERS PRESENT: Senators Fairchild (Chairman), Barker, Smyser,

Darrington, Marley and Sweeney.

Moved by Senator Sweeney, second by Senator Smyser, to accept the
minutes of the meeting of March 7th as presented. On a voice vote

the motion passed.

RS 9299

MOTION:

S. 1146

MOTION:

S. 1148
MOTION

Driving under the Influence. Senator Smyser went
through the legislation pointing out the major
issues.

Senators Bray, Wetherell and Rydalch present

Senators Falrchild and Smyser thanked the members of
the sub-committee and the public who gave of their
time and ideas in the preparation of this legislation.

Senator Risch present.

Senator Fairchild said that the legislative.intent
written into this bill was unique and hoped that
the judiciary would get the message that the legis-
lature wanted the law applied equally.

Moved by Senator Barker, second my Senator Marley, that
RS 9299 be sent to print. On a voice vote, the motion

passed.

Drivers license, suspended for minors in alcohol related
offenses. Senator Beitelspacher, in response to a
question raised at the last meeting, said that an amend-
ment to the bill, stating that these offenses would not
be on the driving record would take care of the matter
of increased insurance costs. Moved by Senator Risch,
second by Senator Bray, that S. 1146 be sent to the

14th order for amendment. On a voice vote, the motion

passed.

Tort Claims Act, removing conflicts. Carl Bianchi,
Court Administration, said this was just a housekeeping
measure to remove some conflicts in the Act. Moved by
Senator Risch, second by Senator Marley, that $. 1148
be sent to the floor with a DO PASS recommendation.

On a voice vote, the motion passed.
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Minutes

Senate Judiciary and Rules Committee

March 9, 1983
Page 2.
S. 1164 Forceable rape. Ken McClure, Deputy Attormey General

MOTION:

explained this legislation closes some loopholes in
the law. Idaho Code does not define penetration with
objects other than a penis. Trish Flannigan of the
Ada County Prosecutor's Office gave a brief background
on the need for this legislation. Moved by Senator
Bray, seonc by Senator Darrington, to send 5. 1164

to the floor with a DO PASS recommendation. On a voice

vote, the motion passed.

There being no further business, the meeting adjourned.
Respectfully submitted,
o .

P

/
RogerVFairefiild, Chairman

‘/%»u )&tﬂu_/ ,

Hazel Xeefer, Secretary
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TIME:
PLACE

VISITORS:

PRESENT:

ABSENT OR

EXCUSED:

MOTION:

SB 1016 AA

MOTIQN:

MOTION:

AMENDED
MOTION:

LOCAL GOVERNMENT COMMITTEE
MINUTES
WEDNESDAY, MARCH 16, 1983

2 P.M.
ROOM 408, STATEROUSE.

Mr. Jim Weatherby, Association of Idaho Cities;
Mr. Bob Venn, Public Employees Retirement System.

Bunting, Paxman, Sharp, Lucas, Strasser, Loveland,
Deckard, Findlay, Stoicheff, Lacy, Kellogg.

Bateman.
Meeting called to order by Chairman Bunting at 2 p.m,

Representative Findlay moved to accept the minutes
of March 14, 1983 as written.

No objection - Motion carried.

Mr. Jim Weatherby of the Association of Idaho Cities
testified in support of SB 1016 as amended. He said
it is jointly sponsored by the cities, counties as well
ag highway systems. It was amended in the Senate so
that it includes cities, counties and highway dis-
tricts. This iimitation was last raised in 1975 from
$2,500 to 55,000, and due to inflation in the last
couple of years this will raise it from §5,000 to
$10,000, narrowing the scope of limitations. It
relates to equipment purchages only. Prior to this
legislation the limitation was for all puychases.

One area of purchasing is for computor egquipment. If
after a purchase is made through the bidding process
additional eguipment is needed and it comes from the
same company in which the initial bid was made, this
would eliminate the necessity of an additicnal bid.
This would also be beneficial when buying used equip-
ment, such as used vehicles that can be purchased

for less than §$10,000.

Mr. Weatherby urged support of this legislation.

Representative Strasser moved to hold SB 1016 as amended
in committee; seconded by Bunting.

Strasser explained that he has a great fear that
this will take it out of the market enterprisa and put
it in the hands of friends, etc,

Motion to hold in committee failed.

Representative Stoicheff moved to send SB 1016 as amended
to the floor with a "do pass” recommendation; seconded
by Representative Lacy.

Representative Strasser made an amended motion to

aend SB 1016 as amended to the floor with a "do not paas"
recommendations saconded by Findlay.

Motion to send to floor "do not paas" failed.

Motion to send to the floor with a "do pass" recommenda-
tion passed; Strasser and Findlay voting "no."

Stoicheff to carry.
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LOCAL GOVERNMENT COMMITTEE MINUTES - MARCH 16, 1983 Page 2.

SR 1027

MOTION:

SB 1148

MOTION:

Mr. Robert Venn of the Retirement System refarred
testimony of SB 1027 to Mr. Jim Weatherby of the
Agsociation of Idaho Cities, Mr. Weatherby stated this
legislation is an attempt to resolve a dilerma that
cities and fire districts are now in when they hire a
firaman who are over the age of 34 years. He said

the United States Supreme Court statea it ia consti-
tutional for the Congress to prohibit discrimination
on the basis of age as far as hirling employees is
concerned. They asked the Attorney Ganeral where they
stand and received an informal opinion in July,1982
that 72-1428 cannot be upheld hecause of the Federal
Age and discriminatian Act, He said they can i{ignore
this section, or abide by 72-1428 and be +in violation
of the federal law, or they can seek a solution by
amending the presgant law to delete the portion vnder
72-1428 which states "and has not reached the age of
thirty four"”. This 48 the logical way to go and they
ask for repeal of this provision of the law. The amend-
ment is for the Fireman's Retirement Fund and there
would be no effect on the Fund.

Mr. Venn stated the minimum requirement for retirement
would be five years of accredited service. He would
have to have five years before he would be eligible

to retire. The impact on the Fireman'as fund would have
no measurable effect whatsoever,

¥r. Weatherby said hiring {s on the basis of physical
performance standards, and age is mexely not a factor.

Representative Stolicheff moved to send SB 1027 to the
floor with a "do pass” recommendation; seconded by
Paxman.

Motion to gsend to the floor "do pass® carried.
( Paxman to carxy)

Mr. Carl Blanchi, Administrator of the Courts, testified
in favor of SB 1148. He stated this bill would amend
Idaho Coda 50-219 to remove the conflict with the Idaho
Tort Claims Act. He urges support of this bill.

Represantative Rellogg moved to send SB 1148 to the
floor with a "do padas” recommendation; seconded by
Paxman.

Motion carried, (Lucas to ocarry)

MEETING ADJOURNED AT 2145 p.m.

e
Cha an ) Secretary
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Supreme Court of ldaho,

Coeur d'Alene, October 2002 Term.
MAGNUSON PROPERTIES PARTNERSHIP, an
Idaho General Partnership, Plaintiff- Appellant-Cross
Respondent,

Vv,

CITY OF COEUR D'ALENE, an 1daho Municipality,
Defendant-Respondent-Cross Appellant,

No. 28352,
Nov. 26, 2002.

Commercial Jandowner brought a breach of con-
tract action against city based on an agreement that
city would reimburse landowner to extend scwer line
to adjoining property. The District Count of the First
Judicial District, Kootenai County, Charles Ho-
sack, J., granted default judgment in favor of lan-
downer, but subsequently granted city's motion to set
aside the default judgment and granted city’s moticn
for summary judgment, Landowner appealed, and the
Court of Appeals affirmed the set aside of the default
judgment, but reversed the grant of summary judg-
ment. City appealed. The Supreme Court, Kidwell, J.,
held that: {1) letter from city to landowner denying
reimbursement claim began notice period of Idaho
Tort Claims Act (ITCA), and (2} city was not entitled
to attorney's fees.

District Court affirmed,

Walters, J., concurred specially with opinion.

West Headnotes
[1] Appeal and Error 30 €=1082(1)

30 Appeal and Error
30X VI Review
30X VI{L) Decisions of Intermediate Courts
30k1081 Questions Considered
30k1082 Scope of Inquiry in General
30%1082(1) k. In General. Most Cited

Page 1

Caseg

When a case is on review from the Court of Ap-
peals, the Supreme Court hears the matter as if it is on
appeal from the district court rather than review the
Court of Appeal's decision.

12] Appeal and Error 30 €-1082(1)

30 Appeal and Error
30XVI Review
30X VI(L) Decisions of Intermediate Courts
30k 081 Questions Considered
30k1082 Scope of Inquiry in General

30k1082(1} k. In General. Most Cited
Cases

On appeal from the Court of Appeals, the Su-
preme Court gives due regard, but not deference, to
the decision of the Court of Appeals,

(3] Appesl and Error 30 €5934(1)

30 Appeal and Error
30X VI Review
30XVI{G) Presumptions
30k934 Judgment
30k934(1) k. In General. Most Cited
Cases

In a motion for summary judgment, the Supreme
Court should liberally construe all facts in favor of the
nonmoving party and draw all reasonable inferences
from the facts in favor of the nonmoving party. Rules
Civ.Proc., Rule 56(c).

141 Judgment 228 €=>185(6)

228 Judgment
228V On Motion or Summary Proceeding
228k182 Motion or Other Application
228k 185 Evidence in General
228k185(6) k. Existence or
Non-Existence of Fact Issue. Most Cited Cases

Summary judgment must be denied if reasonable

EXHIBIT
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persons could reach differing conclusions or draw
conflicting inferences from the evidence presented.
Rules Civ.Proc., Rule 56(c).

[5] Appeal and Error 30 €842(1)

30 Appeal and Error
30XVI Review
30XVI(A) Scope, Standards, and Extent, in
General
30k838 Questions Considered
30k842 Review Dependent on Whether
Questions Are of Law or of Fact
30k842(1) k. In General. Most Cited

Cases

On appeal, the Supreme Court exercises free re-
view over questions of law.

[6] Municipal Corporations 268 €=741,30

268 Munijcipal Corporations

268X1] Torts
268X11(A) Exercise of Governmental and

Corporate Powers in General
268k741 Notice or Presentation of Claims

for Injury
268k741.30 k. Service or Presentation;

Time Therefor. Most Cjted Cases

The 180-day notice period for filing a claim for
damages against a government entity under the Idaho
Tort Claims Act (ITCA) begins 1o run at the occur-
rence of a wrongful act, even if the extent of damages
is not known or is unpredictable at the time. L.C. §
6-906.

[7) Municipal Corporations 268 €=741.30

268 Municipal Corporations

268X1] Torts
268X11(A} Exercise of Governmental and

Corporate Powers in General
268k741 Notice or Presentation of Claims

for Injury
268k741.30 k. Service or Presentation;

Time Therefor. Most Cited Cases

Knowledge of facts which would put a reasonably
prudent person on inquiry, triggers the 180-day notice

Page 2

period for filing a claim for damages against a gov-
emment entity under the Idaho Tort Claims Act
(ITCA). 1.C. § 6-906.

[8] Municipal Corporations 268 £5°741.20

268 Municipal Corporations
268X1I Torts
268XTI(A} Exercise of Governmental and
Corporate Powers in General
268k741 Notice or Presentation of Claims
for Injury
268k741.20 k. Requirement as Manda-
tory or Condition Precedent. Most Cited Cases

Compliance with the 180-day notice requirement
of the Idaho Tort Claims Act (ITCA) is a mandatory
condition precedent to bringing suit against a city, the
failure of which is fatal 10 a claim, no matter how

legitimate. [.C. § 6-906.
191 Municipal Corporations 268 €=741.30

268 Municipal Corporations
268XII Torts
268XIUA) Exercise of Governmental and
Corporate Powers in General
268k74] Notice or Presemation of Claims
for Injury

268k741.30 k. Service or Presentation;
Time Therefor. Most Cited Cases

A claimant is not required to know all the facts
and details of a claim for damages against a govern-
ment entity under the Idaho Tort Claims Act {ITCA}
because such a prerequisite would allow a claimant to
delay completion of their investigation before trig-
gering the notice requirement. 1.C. § 6-906.

110} Municipal Corporations 268 €52741.30

268 Municipal Corporations
268X1 Torts
268X11{A} Exercise of Governmental and
Corporate Powers in General
268k74] Notice or Presentation of Claims
for Injury
268%741.30 k. Service or Preseniation;
Time Therefor. Most Cited Cases
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Letter from city to commercial landowner, in
which city denied the existence of any agreement
regarding the exiension of city sewer system to land
and rejected landowner's request for reimbursement,
began 180-day notice period in Idaho Ton Claims Act
(ITCA) for landowner to bring action against city for
reimbursement, and thus landowner's action, filed
more than 180 days after the date he received the
letter, was untimely. 1.C. §§ 6-906, 50-219.

[11] Appesl and Error 30 €=173(10)

30 Appeal and Errar
30V Presentation and Reservation in Lower Court
of Grounds of Review
A0V(A) Issues and Questions in Lower Court
30k173 Grounds of Defense or Opposition
30k173(10) k. Time of Bringing Suit,
Limitations, and Laches. Most Cited Cases

Commercial landowner failed to argue in (rial
court that letter to city asking for reimbursement for
extension of sewer line to land was a notice of a claim
for purposes of the Idaho Tort Claims Act (ITCA), and
thus Supreme Court would not consider the argument

on appesl. L.C. § 6-906.
[12] Appeal and Error 30 €170(1)

30 Appeal and Error
310V Presentation and Reservation in Lower Court
of Grounds of Review
30V(A) Issues and Questions in Lower Court
30k170 Nature or Subject-Marter of [ssues
or Questions
30k170(1) k In General. Most Cited
Cases

Commercial landowner failed to raise in tnal
court the issue of whether statute which required
claims against a city for damages to be brought as
required by Idaho Tort Claims Act (ITCA) applied to
his equitable claims against the city for costs asso-
ciated with his extension of city sewer line (o his land,
and thus Supreme Court would not consider his unjust
enrichment claim on appeal, 1,C. §§ 6-906, 50-219.

13] Appeal and Error 30 €169
pp

30 Appeal and Error

Page 3

30V Presentation and Reservation in Lower Court
of Grounds of Review
30V(A) Issues and Questions in Lower Court
30k169 k Necessity of Presentation in
General. Most Cited Cases

Appeal and Error 30 €2500(1)

30 Appeal and Error
30X Record
30X(A) Matters to Be Shown

30k498 Presentation and Reservation of

Grounds of Review
30k500 Rulings by Lower Court
30k500(1) k. In Genersl. Most Cited

Cases

To raise an issuc on appeal, the record must con-
tain an adverse ruling to form the basis for assignment
of error and the Supreme Court will not consider or
review an issue raised for the first time on appeal.

1341 Municipal Corporations 268 €21040

268 Municipal Corporations

268X VI Actions
268k1040 k. Costs. Most Cited Cases

City failed to provide a basis for award of attomey
fees in successful defense under the Idaho Tort Claimg
Act (ITCA) of commercial landowner's request for
reimbursement for sewer line extension, and thus city
was not entitled to fees. L.C. § 6-901; Rules Civ.Proc.,

Rule s4(e}(1).
115] Costs 102 €=194.16

102 Costs
102VUI Attorney Fees
102k194.16 k. American Rule; Necessity of
Contractual or Statutory Authorization or Grounds in

Equity. Most Cited Cases

A party must assert a specific statutory or com-
mon law rule upon which the Supreme Court may base
an award of attorney fees. Rules Civ.Proc., Rule

54(e)(1).

**973 *168 John F. Magnuson, Coeur d'Alene, for
plaintiff-appellant-cross respondent.
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Quane Smith, Coeur d'Alene, for defen-
dant-respondent-cross appellant. Michael L. Haman
argued.

ON REVIEW
KIDWELL, Justice.

Magnuson Properties Partnership (Magnuson)
filed suit against the City of Coeur d'Alene (City). The
district court granted summary judgment in favor of
the City because Magnuson failed to file notice of its
claim as required by the ldaho Tort Claims Act (IT-
CA). This Court affirms the judgment of the district
court.

L
FACTS AND PROCEDURAL BACKGROUND

Magnuson owned undeveloped property within
the City that it wished o develop. In early 1995,
Magnuson approached the City with a plan to subdi-
vide its property into three separate commercial lots.
The plan calied for installation of a sewer line, As a
condition of approval, the City required Magnuson to
extend the sewer line from its property to an adjoining
parcel owned by a third party. Magnuson objected to
this requirement because the extension increased the
cost of the project but provided no benefit to Mag-
nuson. According to Magnuson, a city engineer stated
that the City would reimburse Magnuson for the ad-
ditional cost associated with the extension, Magnuson
asserts it acted in reliance on this representation in
extending the sewer line as the City required.

On May [0, 1996, at the direction of Magnuson,
the gemeral contractar, Shea Construction (Shea),
submitted a statement of reimbursable costs to the
City. Shea itemized the extra costs attributable to the
extension, totaling $30,802, and requested the City
pay Magnuson that amount. The City's Public Works
Director responded to Shea's request on August 13,
1996. The City denied the existence of any agreement
between the City and Magnuson and denied the re-
quest for reimbursement. The City acknowledged its
policy of requiring property owners to extend sewer
lines to the farthest boundary of their property when
installing a sewer line. However, the City asserted it
only reimburses property owners for costs associated
with enlarging the size of sewer pipe and deeper ex-
cavation. The City maintained that Magnuson in-
curred no reimbursable costs in extending its sewer
line.

Page 4

Magnuson claims that after August 13, 1996, it
repeatedly attempted to contact the City in order to
discuss its request for reimbursement. The City met
with Magnuson on November 7, 1996. City repre-
sentatives reiterated**974 *169 their denial of Mag-
nuson's claim for reimbursement at this meeting. On
November 11, 1995, Magnuson paid Shes the balance
it owed on the project, $30,802. Magnuson filed notice
of a claim against the City on February 18, 1997,

Obtaining no response to this notice, Magnuson
filed suit on October 16, 1998, alleging tort, contract,
and equitable claims against the City. The district
court entered defauit in favor of Magnuson against the
City on November 24, 1998, On December 18, 1998,
upon the City's motion, the district court set aside the
entry of default and allowed the City to answer, The
City then filed a motion for summary judgment on the
ground Magnuson's claim was barred by 1LC. §§
50-219 and 6-906, which require filing notice of a
claim against a municipality within 180 days from
when the claim arises. The district court granted
summary judgment in favor of the City. Magnuson
appealed the district court's decision to set aside the
entry of default and summary judgment and the City
cross-appealed the disirict court's order denying the
City's request for attorney fees. The Court of Appeals
upheld the district court's order to set aside entry of
default but reversed the summary judgment and re-
manded the case for further proceedings. Magnuson
Props. P'ship v. City of Coeur d'Alene, 2002 WL
13783 (CLApp.2002). The Court of Appeals found its
reversal of summary judgment rendered the City's
cross-appeal moot. /d. The City now secks, and this
Court has granted, review of the Court of Appeal's
decision.

1.
STANDARD OF REVIEW

(11[2] When a case is on review from the Court of
Appeals, this Court hears the matter as if i1 is on ap-
peal from the district court rather than review the
Court of Appeal's decision. Leavizt v. Swain, 133
1daho 624, 627, 991 P.2d 349, 352 (1999). This Court
gives due regard, but not deference, to the decision of
the Court of Appeals. /d.

3][4] Summary judgment is proper when “the
pleadings, deposilions, and admissions on file, to-
gether with the affidavits, if any, show that there is no
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genuine issue as to any material fact and that the
moving party is entitled to a judgment as a matter of
law.” LR.C.P. 56(c) (2002). In a motion for summary
judgment, this Court should liberally construe all facts
in favor of the nonmoving party and draw all reason-
able inferences from the facts in favor of the non-
moving parly. Northwes: Bec-Corp v._Home Living
Servs., 136 Idaho 835, 838-39, 41 P.3d 263, 266-67
(2002). Summary judgment must be denied if rea-
scnable persons could reach differing conclusions or
draw conflicting inferences from the evidence pre-
sented. {d.

[5] On appeal, this Court exercises free review

over questions of law, Brooks v. Logan, 130 Idaho
574,576, 944 P.2d 709, 711 {1997).

IIL
ANALYSIS
A. The Time For Filing Notice Of A Claim Under
LC. §8 50-219 And 6-906 Began To Run When
Magnuson Received The City's August 13, 1996
Letter Of Denial.

LC, § 50-219 {2000) requires fling any claim for
damages against a government entity as required by
the ITCA. IDAHQ CODE § 6-901 {2000). A claimant
has one hundred eighty (180) days from the day they
knew, or should have known, of the claim to provide
notice of the claim 10 the government entity. [DAHQ
CODE § 6-906 (2000). This notice requirement ap-
plies equally 1o tort claims and claims for breach of
contract. Enterprise, Inc._v. Nampa City, 96 Idaho
734, 737-38, 536 P.2d 729, 132-33 (1975), IDAHO
CODE §§ 50-219 and 6-906 {2002).

6][71[81(9] The 180-day notice period begins to
run at the occurrence of a wrongful act, even if the
extent of damages is not known or is unpredictable at
the time. Ralphs v. City of Spirit Lake, 98 ldaho 223,
227, 560 P.2d 1315, 1317 (1977). “Knowledge of
facts which would put a reasonably prudent person on
inquiry,” wriggers the 180-day period. McQuillen v.
City of Ammon, 113 1daho 719, 722, 747 P.2d 741, 744
(1987). Compliance **975 *170 with the notice re-
quirement is a “mandatory condition precedeni to
bringing suit {against a city], the failure of which is
fatal to & claim, no matter how legitimate.” /4. A
claimant is not required to know all the facts and de-
tails of a claim because such a prerequisite would
allow a claimani to delay completion of their investi-
gation before triggering the notice requirement. Mit-

Page 5

chell v. Bingham Mem'l, Hosp., 130 Idaho 420, 423,
942 P.2d 544, 547 {1997).

[10] The record reflects that, at the very latest,
Magnuson had knowledge of the City's August 3,
1996 letter on August 15, 1996, which places Mag-
nuson's February [8, 1997 notice beyond the |180-day
period. The City's letter denies the existence of any
agreement between the City and Magnuson and rejects
Magrnuson's request for reimbursement. As of August
15, 1996, a reasonable and prudent person would have
knowledge of facts of a wrongful act, i.e., the City's
denial of and/or breach of the alleged contract.
Therefore, the 180-day notice period began on August
15, 1996, and Magnuson failed to provide timely
notice of its claim.

[11] Arguably, Magnuson's May 10, 1996 letter
asking for reimbursement was a notice of a claim for
purposes of the ITCA. However, because this argu-
ment was raised for the first time on appeal, this Court
will not consider it. Whitted v. Canyon County Bd. of
Com'rs, 137 1daho 118, 121-22, 44 P3d 1173,
1176-77 (2002).

B. This Court Will Not Consider When The Time
For Filing Notice Of A Claim Under the ITCA
Begins To Run For A Claim Of Unjust Enrich-
ment.

{12](13] Magnuson argues the ITCA's notice re-
quirement does not apply to its equitable claims. To
raise an issue on appeal, the record must contain an
adverse ruling to form the basis for assignment of
error and this Court will not consider or review an
issue raised for the first time on appesl. Whitted, 137
Idaho at 121-22, 44 P.3d at 1176-77, Magnuson failed
10 raise the issue of whether L.C. § 50-219 applied to
its equitable claims in the disirict court. As a result,
this Court declines to decide Magnuson's argument
that its claim for unjust enrichment is net governed by
the 180-day notice provision found in L.C, § 6-306.

Evea if Magnuson had properly raised the issue,
this Court has construed 1.C. § 50-219 10 require a
claimant to file notice of all claims for damages
against a government entity, lort or otherwise, as di-

rected by the ITCA. Sweitzer v, Dean, 118 1daho 568,
572,798 P.2d 27. 31 {1990).

C. The City Is Not Entitled To An Award Of At-
torney Fees.
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[14]{15] A court may award reasonable atlormney
fees to a prevailing party when it is provided for by
statute or by contract. LR.C.P. 54(e}(]) (2002). A
party must assert a specific statutory or common law
rule upon which this Count may base an award of
attorney fees. Bingham v, Montane Res. Assocs., 133
Idaho 420, 424, 987 P.2d 1035, 1039 {1999). The City
has failed to provide 2 basis for this Court to award
fees, Therefore, the City's request for fees is denied.

v,
CONCLUSION

The City's August 13, 1996 letter triggered the
180-day period to file notice of a claim against a city
as required by the Idaho Tort Claims Act. As a result,
the district court did not err in granting summary
judgment 10 the City on the ground Magnuson failed
to file notice of a claim with the City within 180 days
from the date it gained knowledge of its claim,
Therefore, the district court {5 affirmed. The City is
not entitled o an award of attorney fees because it
failed to provide any basis for such an award. Costs 10
respondent.

Chief Justice TROQUT and Justices SCHROEDER,
WALTERS, and EISMANN concur.
WALTERS, J., Specially Concurring.

I write only to address a minor point that may
appear as an anomaly in this case. It relates to the steps
taken by Magnuson to bring its damage claim to the
courts.

**976 *171 The purpose of the notice require-
ment under the ITCA is to give a governmental eati-
ty-here, the City of Coeur d'Alene-an opportunity to
investigate a potential claim so the City could decide
whether it is responsible for the debt and should pay
the claim either in full or by some agreeable amount in
settlement, or to reject the claim and let the claimant
proceed with a legal action for collection. The letter
from Magnuson's agent, Shea, on May 10, 1936,
served that purpose. If, afier review, the City had paid
or settled the claim, then this case would not have
proceeded through the courts. Under LC. § 6-909, the
City had ninety days to notify the claimant in writing
of its approva! ar denial of the claim. Pursuant to the
statute, a ¢laim shall be deemed denied if at the end of
the ninety-day period the City has failed to approve or
deny the claim. Here, the City denied the claim on
August 13, 1996, some ninety-five days after May 10.
The City's reason for rejecting the claim is irrelevanl.

Page 6

At that point, in my opinion, Magnuson was free to
file an action to collect on the rejected claim. Mag-
nuson did not need to later send in a second claim
addressing the same dispute when that claim had al-
ready been denied by operation of the terms of the
pertinent statute and by the City's rejection in fact.

However, Magnuson chose not to rely on the May
10 letter as a notice of claim. Instead, Magnuson con-
tinued to pursue discussions with the City in an at-
tempt 1o receive reimbursement for ity project's costs.
When Magnuson's attempts proved futile, Magnuson
sent another demand notice in February 1997, and
then filed suit when that demend was rejected. As it
turned out, of course, the February 1997 notice of
claim was beld untimely by the district court upon the
facts as presented and argued by the parties in this
case.

The Court's opinion in this case correctly notes
that Magnuson did not contend in the district court that
the May 10 letter had the effect of a notice of claim
under the ITCA. Indeed, even at oral argument on this
appeal when the subject was broached, Magnuson
took the position that the May 10 letter did not serve as
a notice to the City of Magnuson’s claim.

Because Magnuson decided to proceed under jts
own interpretation of the steps to be followed without
suggesting 1o the courts the correct alternative route,
this Court is not required to reconstruct the case and
put it on the proper track. Accordingly, I concur with
the approach expressed in the Court's opinion con-
cerning the role the May 10 letter legally played in this
case.

EISMANN, J. concurs.

Idaho,2002.

Magnuson Properties Partnership v. City of Coeur
D'Alene

138 Idaho 166, 59 P.3d 971

END OF DOCUMENT
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United States District Court,
D. Idaho,
Douglas A. BROWN, Plaintiff,
v.
CITY OF CALDWELL, a subdivision of the state of
Idaho, Mark Wendelsdorf, Garret Nancolas, Monica
Jones, and John/Jane Does 1 through X, whose true
identities are presently unknown, Defendants.

Case No. 1:10-CV-536-BLW.
Feb, 14, 2011,

Background: Former deputy fire chief brought action
in state court against city, fire chief, mayor, and hu-
man resources director, alleging breach of contract,
wrongful discharge in violation of Idaho Whistieb-
lower Act, and retaliation in violation of the First
Amendment. Following removal, defendants filed
motion to dismiss.

Holdings: The District Court, B, Lynn Winmill, Chief
Judge, held that:

(1) under Idaho law, as predicted by the district court,
180-day notice requirement for claims for damages
against city did nol apply to claims under Idaho
Whistleblower Act;

(2) requirement did apply to breach of contract claim;

(3] allegations were insufficient to state claims agains!
fire chief, mayor, and human resources director in
their personal capacilies;

{4) demand letters did not satisfy notice requirement;
and

(5) service of initial complaint did not satisfy notice
requirement.

Motion granted in part and denied in part.

West Headnotes

{1] Courts 106 €107

106 Courts
1061] Establishment, Organization, and Procedure

1061I{K) Opinions
106k107 k. Operation and effect in general.

Most Cited Cases

Page ]

There is a pronounced line of demarcation be-
1ween what is said in an opinion and what is decided
by it; judicial opinions must be construed in light of
the rule thal they are authoritative only on the facts on
which they are founded.

[2] Municipal Corporations 268 €=741.25

268 Municipal Corporations
268X11 Torts
268X11{A) Exercise of Governmental and
Corporate Powers in General
268k741 Notice or Presentation of Claims
for Injury

268%741.25 k. Applicability in particu-
lar cases. Most Cited Cages

Under ldaho law, as predicted by the district
court, 180-day notice of claim requirement for claims
for damages against city did not apply to claims under
Idsho Whistleblower Act; Act required filing a civil
action within 180 days, notice requirement would
deprive claimants of Act's full limitations period, Act
was enacted 27 years after enacting notice require-
ment, and application of notice requirement would
create a distinction between city employees pursuing
whistleblower claims and county or state employees.
West's LC.A, §8 6-2105, 50-219.

131 Municipal Corporations 268 €196

268 Municipal Corporations
268V Officers, Agents, and Employees
268V(B) Municipal Departments and Officers
Thereof
268k193 Fire
268%196 k. Chief or superintendent or
other execulive. Most Cited Cases

Under Idaho law, 180-day notice requirement for
claims for damages against city applied to former
deputy fire chief's breach of contract claim against city
brought pendent to his claims under Whistleblower

Act. West's LC A, §§ 6~2105, 50-219.

[4] Municipal Corporations 268 €196

EXHIBIT
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268 Municipal Corporations
26BY Officers, Ageats, and Employees
268V(B) Municipal Departments and Officers
Thereof
268k193 Fire
268k196 k. Chief or superintendent or

other executive. Most Cited Cases

Deputy fire chiefs allegations that he was termi-
nated in violaton of the Idaho Whistichlower Act
were insufficient to state claims for violations of the
Act and for breach of contract under Idaho law against
fire chief, mayor, and human resources director in
their personal capacitics, absent allegations that they
were acting outside the course and scope of their em-
ployment. West's LC. A, §§ 6-903(¢), 6-2103.

15] Municipa) Corporations 268 €741.30

268 Municipal Corporations
268 XII Torts
268XII(A) Exercise of Governmental and
Corporate Powers in General
268k741 Notice or Presentation of Claims
for Injury
268k741.30 k. Service or presentation;
time therefor, Most Cited Cases

Former deputy fire chiel's service of demand [et-
ters on city did not satisfy notice requirement for
bringing claims for damages against city, as required
for his breach of contract claims under ldaho law,
where letters did not contain chief's address, amount
of alleged damages or nature of damages, and letters
were not addressed to or formally filed with city clerk.

West's LC.A. § 50-219,
(6] Municipal Corporations 268 €=741.30

268 Municipal Corporations
268X Toris
268XII(A)Y Exercise of Governmenta] and
Corporate Powers in General
268k741 Notice or Presentation of Claims

for Injury

268k741.30 k. Service or presentation;
time therefor. Mos} Cited Cases

Service of deputy fire chief's initial complaint on
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city did not satisfy notice of claim requirement for
bringing claims for damages against city, as required
for his breach of contract claims under ldaho law,
where Idaho law required notice 10 be filed prior ta
and separate from a civil complaint. West's LC.A. §8
6-906, 50-219.

*1257 Sam Johnson, Johnson & Monteleone, Boise,
1D, for Plaintiff.

Bruce J. Castleton, Eric F. Nelson, Kirtlan G. Naylor,
Naylor and Hales, Boise, ID, for Defendants,

MEMORANDUM DECISION AND ORDER

B. LYNN WINMILL, Chief Judge,
INTRODUCTION

Before the Caourt is Defendants' Motion to Dis-
miss Plaintiff Douglas Brown's state law claims for
damages against Defendants. (Dkt. 10). The Court
heard oral argument on January 26th. For the reasons
explained below, the Court will grant in part and deny
in part Defendants' Mation,

*1258 BACKGROUND

Plaimtiff Douglas Brown was terminated from his
position as Deputy Fire Chief and Fire Marshall for
the City of Caldwell in November 2009, Seeking both
damages and injunctive relief, Brown has sued the
City of Caldwell and three City employees-Fire Chief
Mark Wendelsdorf, Caldwell Mayor Garret Nancolas,
and Caldwell Human Resources Director Monica
Jones. He alleges claims for wrongful discharge in
violation of the Jdaho Whistleblower Act, breach of
contract and the covenant of good faith and fair deal-
ing, and retaliation in violation of his First Amend-
ment rights to freedom of speech and association.

Brown originally filed this lawsuit in state court
on March 9, 2010. Before its removal to this Court, the
City of Caldwell moved to dismiss all of Brown's state
law claims for damages. Def Motion at 14, Dkt. 4-1.
The City argued that Brown's failure to comply with
the notice of claim requirement under Idaho Code §
50-219 deprived the court of subject matter jurisdic-
tion over Brown's state law claims for damages. Def.
Resp. at 13-14, Dkt. 4-10. Brown responded by ar-
guing that the notice of claim requirement does not
apply to the Idaho Whistleblower Act; but even if it
did, he satisfied the notice requirement through his
sending of two separate demand letters. Pl. Resp. at
14, Dkt. 4-8.
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On October 21, 2010, the state court judge issued
an oral order denying the city of Caldwell's Motion to
Dismiss. Naylor Aff, Exhibit A, Dkt. 10-3. The state
judge found that (1) the notice of claim requirement
applied to Brown's whistleblower claim, and (2)
Brown's initial Complaint, not his demand letters,
“adequately provided notice of the ¢laims” as required
by Idaho Code § 50-219 and the Idaho Tort Claims
Act. /4. at 34-37. On November 1, 2010, Defendams
removed this actien to federal court. Def Removal,
Dkt. 6-1. Simultaneous with its removal, Defendants
filed the pending motion to dismiss and’or motion for
reconsideration. Dkt. 10. Defendants renew their ar-
guments to dismiss Brown's state law claims for
damages. ™! Brown responds with the same argu-
ments he raised in state court.

FN1. The parties have agreed that Idaho
Code § 50-219 applies only to claims for
damages and therefore does not apply 1o
Brown's claims for injunctive relief.

ANALYSIS

1. Scope of Idaho Code § 50-219 Notice Require-
ment

Idaho Code § 50-219 provides, “All claims for
damages against a city must be filed as prescribed by
Idaho Code § 6-906 of the 1daho Tort Claims Act].”
Thus, pursuant to daho Code § 50-219 and § 6-906
of the 1daho Tort Claims Act, a notice of claim for
damages against & city must be filed with the city clerk
within 180 days from the date the claim arose or rea-
sonably should have been discovered, whichever is
later. Scott Beckstead Real Estate Co. v. City of
Preston, 147 1daho 852, 216 P.3d 141, 143 (2009). In
the context of the Idaho Torts Claim Act (ITCA),
which is incorporated by reference into Idahe Code &
50-219, the ldaho Supreme Court has deemed the
notice requirement a ““mandatory condition precedent”
to bringing suit. See, e.g., Banks v. University of
Idaho, 118 Idaho 607, 798 P.2d 452, 453 (1990).

Defendants argue that Brown's state law claims
for damages are barred because Brown failed w0
comply with the notice of claim requirement under
Idaho Code § 50-219, and this failure deprives the
Court of subject matter jurisdiction 1o hear these
claims F

FN2. Because a court's lack of subject matter

Page

jurisdiction cannot be waived, United States
v. Coyton, 5351J.8. 625,630, 122 S.Ct. 17

152 1.Ed, 2d 860 (2002}, “‘and the dcfense of
lack of subject matter jurisdiction may be
raised at any time,” United States v. Shaw,
655 F.2d 168, 171 (9th Cir.1981), the Court

remains obligated to address whether subject
matter jurisdiction exists even though the
issue was previously decided by the state
court.

*1259 Idaho Supreme Court precedent would
seem to answer this issue. In Beckstead, the ldaho
Supreme Court construed the “all claims™ language
contained in [.C. § 50-219 “to require a claimant to
file a notice of claim for all damage claims, tort or
otherwise, as directed by the filing procedure set forth
in L.C. § 6-906 of the Idaho Tort Claims Act"” 216
P.3d _at 144 (emphasis added). It explained; * “All
claims for damages” meens just that; all claims for
damages, regardless of the theory upon which the
claim is based.” Id. This language suggests that
Brown's failure to provide notice to the city of his
damages claims would preclude both his statutory
whistleblower claim and his ‘“pendent” contract
claims.

[1] Despite this clear language, however, Brown
argues that the ldaho Legislature did not intend for
Jdaho Code § 50-219 to apply to either the Whis-
tleblower Act, or to contract claims brought pendent to
statutory whistleblower claims. “There is a pro-
nounced line of demarcation between what is said in
an opinion and what is decided by it.” Hash v. U.S.,
454 F.Supp.2d 1066, 1072 (D.ldaho 2006) (quoting
Baskore v. Adolf, 4] Idaho 84, 238 P. 534 (1925)).
Judicial opinions must be comstrued “in light of the
rule that they are authoritative only on the facts on
which they are founded.” ldaho Schools for Equal
Educational Opportunity v. Evans, 123 Idaho 573, 850
P.2d 724, 737 (1993). Applying this directive, the
Court agrees that Beckstead does not necessarily an-
swer all the questions at issuc here; rather, it is sig-
nificant that Beckstead involved a common law unjust
enrichment claim while this case involves a statutory
whistleblower claim. Therefore, before deciding
whether Beckstead applies, the Court must look to the
language of the Whistleblower Act, in addition to
what ldaho Code S0-219 says.

Idaho's Whistleblower Act “seeks to protect the
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integrity of govemnment by providing a legal cause of
action for public employees who experience adverse
action from their employer as a result of reporting
waste and violations of a law, rule or regulation.” Yan
v, Portneuf Medical Center, 147 ldaho 552, 212 P.3d
982, 987 (2009} (internal quotation marks and cita-
tions omitted). [ provides its own limitation period:
“An employee who alleges a violation of this chapter
may bring a civil action for appropriate injunctive
relief or actual damages, or both, within one hundred
eighty (180) days after the occurrence of the alleged
violation of this chapter.” Idaho Code § 6-2105(2}.

When considering the meaning of a statute, the
focus of the Court is Lo determine and give effect to the
intent of the legislature, State v. Yzaguirre, 144 Idaho
471, 163 p.3d 1183, 1187 (2007). The best guide to

legislative intent is the words of the statute, and the
language of the statute must be give its plain, obvious,
and rational meaning. State v. Escobar, 134 Idaho 387,
3.P.3d 65, 67 (2000). Typically the plain meaning of a
statute prevails unless that plain meaning leads 1o
absurd results. Yzaguirre, 163 P.3d at 1187,

{2] Here, the Court is presented with two statutes,
which appear to contain competing directives. Jdaho
Code 50-219 provides that a notice of claim must be
filed for all clzims against a city within 180 days.
When read alone, this language is clear: a claimant
must comply with the notice requirement for afl
claims, including whistleblower claims. However, the
Whistleblower Act, provides its own limitations
*1260 period, which requires the filing of a civil ac-
tion under the Act within 180 days. 1.C. § 6-2105(2).
Both statutes read together would require one secking
to file a whistleblower claim against a city to file a
notice of claim within the same period that the clai-
mant files a complaint. Yet, Defendants have argued,
and the Court agrees, a claimant must file a notice of

claim before filing a complaint. Butler v, Elle, 28]
F.3d 1014, 1029 (9th Cir.2002)™ So while the

Whistleblower Act says a claimant has 180 days to file
suit, requiring a claimant to file notice before filing a
civil action would truncate the express 180—day limi-
tations period contained in the Act.

FN3. This issue will be covered in further
detail below in the context of whether
Brown's filing of a civil complaint satisfies
the notice of claim provision.

Page 4

This statutory interpretation, Defendants urge,
serves to “harmonize and reconcile™ the two statutes.
Defendant argue that Brown could have complied
with the notice requirement by filing a notice “with the
Caldwell City Clerk within ninety days of his termi-
nation, which is the date his cause of action arose.” 2%
Defs.' Reply at 4, Dkt. 19, Then, according to Defen-
dants, after fling his notice, Brown could have filed
his whistleblower complaint ninety days later and still
complied with the statutory 180-day filing deadline.
Id. However, this reading of the statutes suggest that
when the ldaho legislature said that a claimant has 180
days to file a notice of claim, they really meant 90
days—at Jeast if the claim is brought under the Whis-
tleblower’s Act.

FN4, Only Idaho Code § 6906 of the ITCA
is specifically referenced in ldaha Code §
50-219. However, Defendants take the posi-
tion that other sections of the ITCA are in-
corporated intc Idaho Code § 50-219, in-
cluding the requirement that the government
notify the claimant in writing of its approval
or denial of the claim within 90 days, 1.C. §
6-909. If this 90 day period expires without
notification of approval or denial from the
government, the claim is assumed denied. /d.
Only at that point may a claimant file a civil
action. LC. § 6-910. The Court assumes,
without deciding, that Defendants are cor-
rect, and the [daho legislature intended to
incorporate other sections of the ITCA into

1daho Code § 50-219 even though they are

not specifically referenced in the starate.

The Court does not believe the Idaho legislature
intended 1o deprive plaintiffs bringing claims against
the city of the full 180—day limitation period under the
Whistleblower Act. In answering this question, the
Court is mindful that, when interpreting Idaho law, it
is bound by decisions of the Idaho Supreme Court. See
Arizona Elec. Power Coop., Jnc. v. Berkeley, 59 F.3d
988, 991 {9th Cir.1993). In the absence of a control-

ling decision, this Court must predict how the Idaho
Supreme Court would decide the question. See id.

Neither the parties nor the Court have located an
Idaho case speaking directly to this issue. The chro-
nology of the statutes’ enactment, however, supports
the conclusion that the legislature did not intend Idaho
Code § 50-219 to apply the Whistleblower Act. The
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legislature enacted the Whistleblower Act in 1994, 27
years after it enacted Idaho Code § 50-219 in 1967. In
1967 the legislature could not have contemplated the
inclusion of whisileblower claims within § 50-219's
scope. Conversely, in 1994 the Legislature was aware
of Idaho Code §§ 50-219 and 6-906; yet the Legis-
lature did not address those notice requirements and
instead embedded the Whistlehlower Act with its own
180—day limilations period. Although the legislature
specifically included an express limitations period for
filing whistleblower claims, Defendants essentially
propose that the Court write out or ignore the express
180—day filing requirement for city employees. *1261
The Court can discemn no reason why the legislature
would have intended such a result.

Two additional factors suggest that the Idaho

legislature did no1 intend for [daho Code § 50-219 to
apply to claims under the Whistleblower Act:

First, the Whistleblower Act, like Idaho Code §
50~219, represents a limited waiver of sovereign
immunity from suit, Van, 212 P.3d at 987, “and this
waiver can be made on whatever terms and conditions
the Idaho legislature chooses,” Butler v. Elle, No.
4:98-CV-046-BLW (D.ldaho March 24, 1999). Un-
der the Whistleblower Act, the legisiature has chasen
to require that public employees secking to bring
whistleblower claims against their government em-
ployers file any claim under the Whistleblower Act
within 180 days. The legislature did not include any
additional notice requirement. The Court therefore
declines to insert an additional notice requirement
when the legislature did nol. Cf,, Van, 212 P.3d at 988
(*“... there is no reason to assumne that the Legislature
intended those alleging claims under the statute to
have to comply with the notice provision of the ITCA
where the Legislature did not specifically require it.”).
See also id._at 988, n. 4 (noting a general limitations
period applies unless the legislature has provided a
specific limitations period for a specific statutory
liability).

Second, the statutory interpretation proffered by
Defendants creates an arbitrary—and the Court be-
lieves—unintended distinction between those pur-
suing statutory whistleblower claims who are city
employees as opposed to county or state employees.
Again, the Court can think of no reason why the leg-
islature would have intended such a result when it
created a special statutory remedy that applies solely
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to public employees, and the statute itself does not
distinguish between public employees who work fora
city, county, or the state,

Ultimately the most rational application of Idaho
Code § 50-219 is to exclude whistleblower claims
from its notice requirements. This Court therefore
finds that ldaho Code_§ 50-219 does not apply to
claims for damages under the Idaho Whistleblower
Act, and it denies Defendants’ motion to dismiss
Brown's whisileblower claims for failure to comply
with Idaho Code § 50-219's notice of claim require-

ment.

[3] The Court, however, reaches a different con-
clusion with respect to Idaho Code § 50-219's appli-
cation to Brown's contract claims. Brown argues that
contract claims, brought pendent to whistleblower
claims, should not be subject to the notice of claim
requirement, But Brown fails to explain why or cite
any authority to back up this assertion. There is
nothing unique about a common law breach of con-
tract claims, and such claims were certainly in exis-
tence at the time the legislature enacted Idaho Code §
50-219. The Court finds no reason why run-of-the
mill contract ciaims—whether pendent to a statutory
whistleblower claim or not—should be excepted from
Idaho Code § 50-219's notice requirement. Therefore,
the Court holds that Idaho Code § 50-219 applies o
Brown's comman law breach of contract clajms.
Beckstead, 216 P.3d at 144.

2. Validity of Brown's Claims Against City Offi-
cials in Their Personsl Capacities

Defendants argue that Brown's claims against
Wendelsdorf, Nancolas, and Jones in their personal
capacities are either subject to the notice of claim
requirement, or they must be dismissed pursuant to
Rule 12(b)(6) for failure to state a claim.

Federa] Rule of Civil Procedure 8{a)(2) requires
only “a short and plain statement *1262 of the claim
showing that the pleader is entitled to relief,” in order
1o “give the defendant fair notice of what the ... claim
is and the grounds upon which it rests.” Bell Atlantic
Corp. v. Twombly, 550 1.8, 544, 555, 127 S.Ct. 1955,
167 L.Ed.2d 929 {2007). While a complaint attacked
by a Rule 12(b)}(6) motion to dismiss “does not need
detailed factual allegations,” it must set forth “more
than labels and conclusions, and a formulaic recitalion
of the elements of a cause of action will not do,” /d. at
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555,127 S.Ct, 1955. To survive a motion to dismiss, a

complaint musy contain sufficient factual matter, ac-
cepted as true, to “state a claim to relief that is plaus-

ible on its face,” Id. at 570, 127 8.Ct. 1955,

[4] Here, Brown has failed to allege facts suffi-
cient 1o state a plausible claim for relief against
Wendelsdorf, Nancolas, and Jenes in their personal
capacities. The Idaho Code provides a rebuttable
presumption that “any act or omission of an emplayee
within the time and at the place of his employment is
within the course and scope of his employment and
without malice or criminal intent.” LC, § §-903(e).
Under 1daho Code § 6-903(e) Wendelsdorf, Nancolas,
and Jones, as employees of the city who presumably
acted within the time and at the place of employment,
have thus acted within the course and scope of their
employment, rather than in their personal capacities.
Brown has not rebutted this presumption.

Thus, with respect to Brown's whistleblower
claims and breach of contract against Defendants
Wendelsdorf, Nancolas, and Jones in their individual
capacities, the Court grants Defendant's motion to
dismiss for failure to state & claim upon which relief
can be granted. Because the Court finds that Brown
has failed to state a claim against the individua! city
defendants in their personal capacities, it will not
address whether such claims are subject to the notice
of claim requirement. The Court, however, will allow
Brown leave 1o amend his complaint. Harris v. Am-
gen, Inc,, 573 F.3d 728, 737 (9th Cir.2009) (noling
that a dismissal without leave to amend is improper
unless it is beyond doubt that the complaint ““could not
be saved by any smendment.”).

3. Sufficlency of Notice under Idahg Code § 50-219

Having concluded that Idaho Code § 50-219 ap-
plies 10 Brown's breach of contract claims, the Court
must consider whether Brown satisfied the statuie's
notice of claim requirement. Brown argues that he
substantially complied with the notice requirements,
either through the service of two demand letters, pro-
viding written notice of his whistleblower claim, or, as
the state district court held, via the service of Brown's
initial complaint

As a threshold matter, Brown argues that this
Court cannot properly determine whether the demand
letters complied with the notice requirements based
solely on the pleadings. The Court agrees that the
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demand letters lie outside the pleadings and therefore
cannot be properly considered on a motion to dismiss.
Edwards v, Ellsworth, 10 F.Supp.2d 1131, 1133
(D.ldaho 1997) (citing Branch v. Tunnell, 14 F.3d
449, 453 {9th Cir }, cert. denjed 512 U.S. 1219, 114
S.Ct. 2704, 129 L.Ed2d 832 (1994)). But federal
courts have complete discretion to determine whether
to accept the submission of any material beyond the
pleadings that is offered in conjunction with a Rule
12(b}{6) motion and rely on it, thereby converting the
motion to a motion for summary judgment under Rule
56. Id.

In this case, the Court finds that converting De-
fendants' motion to dismiss to a motion for summary
judgment is appropriate, Moreover, it finds that formal
notice before converting the motion is not re-
quired*1263 because both parties have had a full and
fair opportunity 1o ventilate all issues raised in De-
fendants' motion. In_re Rothery, 143 F.3d 546 (9th
Cir.1998). The Court will therefore consider whether
the demand letters satisfied the notice of claim re-
quirement.

[5] Here, there 18 no factual dispute about what
the demand letters say. Thus, the only question is
purely legal; whether Brown's demand letters meet the
applicable notice requirements. The Court finds they
do not. Under 1daho Code § 50-219 and the Idaho Tort
Claims Act, notice must be (1) in writing; (2) filed
with the city clerk; (3) submitted within 180 days from
the date the claim arose or reasonably should have
been discovered; and (4) contain statutorily-specified
information regarding the plaintiff's residence and the
facts and circumstances surrounding the plaintiff's
injuries. See also Idaho Code § 6~907. Yet, Brown's
demand letters do not meet the applicable notice re-
quirements because the letters do not include the sta-
tutorily-specified information, such as Brown's ad-
dress, the amount of his alleged damages, or the nature
of his damages. More importantly, neither of the let-
ters were addressed to or formally filed with Cald-
well's City clerk. 2 Service of the demand letiers
therefore did not satisfy the notice of claim require-
ment,

ENS5, Idaho Supreme Court case law estab-
lishes that the City of Caldwell, through ser-
vice on the city clerk, must have actual
knowledge of an impending lawsuit. See e.g,
Calkins v. City of Fruitland, 97 1daho 263,
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543 P.2d 166 (1975).

[6] Nor, as previously indicated in this Court's
decision, does Brown's initial complaint meet the
applicable naotice requirements, ldabo Code §§
50-219 and §-906 require that notice be filed prior 1o
and separate from the filing of a civil complaint. But-
ler, 281 ¥.3d at 1029; see also Madsen v. ldaho Dept.
of Health and Welfare, 116 Idaho 758, 779 P.2d 433
(1daho Ct App.1989). The Idaho Supreme Court has
frequently deemed the notice requirement a “manda-
tory condition precedent” to bringing suit. Bgnks v.
University of Idaho, 118 [daho 607, 798 P.2d 452, 453

{1990); McQuillen v. City of Ammon, 113 ldaho 719,
747 P.2d 741, 744 (1987). And, as Defendants point

out, there i3 no Idaho case of record where the filing of
a complaint has been deemed to satisfy the notice
requirement. To the contrary, in Madsen, the 1daho
Court of Appeals held that a plaintiff must file a notice
with the city clerk before filing a complaint. 747 P.2d
at 744. And this Court followed Madsen in reaching
the same conclusion, BRutfer v. Elfe, No.
4:98-CV-046-BLW (D.ldaho March 24, 1699)—a
decision affirmed by the Ninth Circuit, Butler, 281
E.3d at 1029. A civil complaint cannot act as both the
notice of a claim and civil lawsuit simultaneously.
Brown's failure to file notice of his coniract claims
prior to filing his complaint dooms those claims.

CONCLUSION

The Court finds that Idaho Code § 50-219's no-
tice requirement does not apply to Brown's state law
claim for damages under the ldaho Whistleblower
Act. But it does apply to Brown's contract claims for
damages, and the Court further finds Brown failed to
give proper natice under the statute. Therefore, the
Court will dismiss Count Two of Brown's Second
Amended Complaint. In addition, all claims against
Defendants Wendelsdorf, Nancolas, and Jones in their
individual capacities are dismissed. All other claims
survive,

ORDER
1T 1S ORDERED:

1. Defendant's Motion to Dismiss is GRANTED in
part and DENIED in part (Dkt. 10),

*1264 2. As to the Defendant City of Caldwell,
Count Two of Brown's Second Amended Complaint
is DISMISSED. All other claims against the City
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survive.

3. As to all claims against Defendants Wende!lsdorf,
Nancolas, and Jones in their individual capacities,
the Court grants Defendant's motion to dismiss for
failure to state a claim upon which relief can be
granted, but with leave to amend. If an amended
complaint is not filed within 30 days from the date
of this order, the dismissal will be final and with
prejudice,

4. Defendant's Motion for Protective Order (Dkt.
11) is DENIED 2s mool.

D.Idaho,2011.
Brown v. City of Caldwell
769 F.Supp.2d 1256

END OF DOCUMENT

© 2011 Thomson Reuters. No Claim to Ong. US Gov. Works.

501



éfrCH 2N BANBURY. CLERK

EPUTY
NOY 1 7 201

Caso No, inst No_

STEVEN J. MILLEMANN, ISB NO. 2601 Fled L3
GREGORY C. PITTENGER, ISB NO. 1828 WRAD e
MILLEMANN, PITTENGER, McMAHAN & PEMBERTON, LLP
ATTORNEYS AT LAW
706 NORTH FIRST STREET
POST OFFICE BOX 1066
McCALL, IDAHO 83638
TELEPHONE: (208) 6347641
FACSIMILE: (208) 634-4516
EMAIL:; sim@mpmplaw.com
gep@mpmplaw.com

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHQ, IN AND FOR THE COUNTY OF VALLEY

ALPINE VILLAGE COMPANY,

an Idaho Corporation,
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CITY OF MCCALL,

a municipal corporation,
Defendant.

COMES NOW, the Plaintiff, by and through its attorney of record, Millemann, Pittenger,
McMahan & Pemberton, LLP, and in response to Defendant’s Notice of Supplemental Authority
dated November 15, 2011, hereby provides notice to the Court and to the Defendant of its intent
to rely upon the following supplemental authority at the hearing on the Cross-Motians for
Summary Judgment that is scheduled to be heard before this Court on November 17, 2011.

Attached hereto as Exhibit A is a true and correct copy of Verska v. Saint Alphonsus
Regional Medical Center, No. 37574-2010, 2011 WL 5375192 (Idaho Sup. Ct., Nov. 9, 2011).

DATED this 16" day of November, 2011,

MILLEMANN, PITTENGER, McMAHAN &
PEMBERTON, LLP

BY:
\STEV?N J. MILLEMANN

G ORY C. PITTENGER
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Valley County Courthouse X Hand Delivery (November 17, 2011)
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Martin C. Hendrickson X_  Hand Delivery (November 17, 2011)
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Boise, Idaho 83701-2720
Email: chrismever@givenspursley.com; mch@givenspursley.com;
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Cyhibir A

Verska v. Saint Alphonsus Reglonal Medical Center, -— P.3d ---- (2011)

2011 WL 5375192
Only the Westlaw citation is currently available.

NOTICE: THIS OPINION HAS NOT BEEN RELEASED FOR PUBLICATION IN THE PERMANENT LAW
REPORTS. UNTIL RELEASED, IT IS SUBJECT TO REVISION OR WITHDRAWAL.

Supreme Court of Idaho,
Boise, September 2011 Term.

Joseph M. VERSKA, M.D., and The Spine Institute of Idaha, Plaintiffs-Appellants,

v.
SAINT ALPHONSUS REGIONAL MEDICAL CENTER,; Christian G, Zimmerman, M .D.; and Donald Fox, M.D.,,
Defendants—Respondents.

No. 37574—-2010.Nov. g, 2011

Synopsis

Background: Physician and professional corporation that he created filed action against hospital and two medical staff
members, asserting bad-faith claims conspiracy, interference with economic advantage, and defamation in connection with
nonrenewal of politician’s staff privileges. Physician filed motion to compel discovery of his peer review records, and
defendants sought protective arder, The District Court, Fourth Judicial District, Ada County, Deborah A. Bail, J,, denied
motion to compel and granted protective order. The Supreme Court granted plaintiffs a permissive appeal,

Holdings: The Supreme Court, Eismann, 1., held that:

1 statute making peer review records privileged applied, by its terms, to present lawsuit, and therefore those records were not
subject to discovery by physician;

2 the Supreme Court does not have the authority ta modify an unambiguous statute on ground that it is palpably absurd or
would produce absurd results when construed as written, abrogating State, Departmert of Law Enforcement v. One 19355
Willys Jeep, 100 1daho 150, 595 P.2d 299; Statewide Constr., Inc. v. Pietri, 150 Idaho 423,247 P.3d 650; and

3 physician’s filing of lawsuit did not waive defendants’ right to assert peer review privilege.

Affirmed.

1. Jones, J., filed a concurring opinion.

West Headnotes (19)

1 Appeal and Errori~Grounds for Allowance or Refusal

30Appeal and Error

30V Transfer of Cause

30VII(B)Petition or Prayer, Allowance, and Certificate or Affidavit
30k363Grounds for Allowance or Refusal

The Supreme Court would grant a permissive appeal to physician from grant of a protective order as to peer review
records that physician sought to discover in his action asserting claims including defamation and interference with
economic advantage against hospital and two of its staff members in connection with nonrenewal of physician's
staff privileges; order of district court involved a matter of first impression, the issues raised were controlling
questions of law, an immediate appeal would advance the orderly resclution of the litigation, and it would decrease
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the likelihood of a second appeal. West’s 1.C.A. § 39-1392b; Appellate Rule 12,

2 Appeal and Error.~Necessity of Allowance or Leave

30Appeal and Error

30VIITransfer of Cause

30VII(BB)Petilion or Prayer, Allowance, and Certificate or Affidavit
30k358Necessily of Allowance or Leave

The Supreme Court grants permissive appeals only in the most exceptional cases. Appellate Rule 2.

3 Appeat and Error.- Grounds for Allowance or Refusal

J0Appeal and Error
30VIITransfer of Cause
30VII(B)Petition or Prayer, Allowance, and Cettificate or Affidavit

30k363Grounds for Allowance or Refusal

In accepting or refecting an appeal by certification, the Supreme Court considers a number of factors in addition to
the threshold questions of whether there is a controlling question of law and whether an immediate appeal would
advance the orderly resolution of the litigation; the Supreme Court also considers such factors as the impact of an
immediate appeal upen the parties, the effect of the delay of the proceedings in the district court pending the appeal,
the likelihood or possibility of a second appeal after judgment is finally entered by the district court, and the case

workload of the appellate courts, Appellate Rule 12,

4 Appeal and Error.=»Necessity of Allowance or Leave
Appeal and Errori=Grounds for Allowance or Refusal

30Appeal and Error

30V Transfer of Cause

J0VII(B)Petition or Prayer, Allowance, and Certificate or Affidavit
J0k3 58Necessity of Allowance or Leave

J0Appeal and Errar

30V Transfer of Cause

30V1)(B)Petition or Prayer, Allowance, and Certificate or Affidavit

30k363Grounds for Allowance or Refusal

No single factor is controlling under appellate rule in the Supreme Court’s decision of acceptance or rejection of an
appeal by certification, but the Supreme Court intends by that rule to create an appea!l in the exceptional case and
does not intend by the rule to broaden the appeals which may be taken as a matter of right, Appe!late Rules 11, 12.

s Appeal and Error.«=Cases or Questions Reported, Reserved, or Certified

30Appeal and Error
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JOXVIReview

JOXVI(A)Scope, Standards, and Extent, in General
30k857Extent of Review Dependent on Mode of Review
30k861Cases or Questions Reported, Reserved, or Centified

Because of the nature of an interlocutory appeal, the Supreme Court addresses in a permissive appeal only the
precise question that was presented to and decided by the trial court, Appellate Rule 12,

6 Privileged Communications and Confidentiality:=Medical or Health Care Peer Review

31 HPrivileged Communications and Confidentiality
JTIHVIIOther Privileges

311Hk419Peer Review Privilege

311Hk422Medical or Health Care Peer Review
311Hk422(1)In General

Statute making peer review records privileged applied, by its terms, to a physician’s lawsuit against a hospital
claiming that the hospital acted in bad faith in refusing to renew a physician’s privileges, and therefore those records
were not subject to discovery by physician. West's I.C.A. § 39-1392b,

7 Privileged Communications and Confidentiality-=Medical or Health Care Peer Review

311 HPrivileged Communications and Confideniiality
3] tHVIIOther Privileges

31 IHk419Peer Review Privilege

3] IHk422Medical or Health Care Peer Review

31 1Hk422(1)In General

By its terms, statute creating the peer review privilege is not limited in its scope to peer review records sought in a
medical malpractice action. West’s LC.A. § 39-1392b,

8 Statutes.=~Policy and Purpose of Act
Statutes.~Preamble and Recitals

361Statutcs

361VIConstruction and Operation

161VI(A)General Rules of Construction

361k180Intention of Legislature

361k184Policy and Purpose of Act

361Statutes

361VIConstruction and Operation

361VI(A)General Rules of Construction

361k204Statute as a Whole, and Intrinsic Aids to Construction
361k210Preamble and Recitals

The asserted purpose for enacting the legislation cannot modify its plain meaning, and the scope of the legislation
can be broader than the primary purpose for enacting it.
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10

11

Constitutional Law-=Making, Interpretation, and Application of Statutes

92Constitutional Law

92X XSeparation of Powers

92X X(C)udlcial Powers and Functions
92XX(C)2Encroachment on Legislature

92k2472Making, Interpretation, and Application of Statutes
92k2473In General

If the statute as written is socially or otherwise unsound, the power to correct it is legislative, not judicial.

Statutes<- Literal and Grammatical Interpretation
Statutes:Statute as a Whole, and Intrinsic Aids to Construction

361Statutes

361VIConstruction and Operation

361 VI(A)General Rules of Construction

361k 187Meaning of Language

361k189Literal and Grammatical Interpretation

361Statutes

361 VIConstruction and Operation

361V1{A)General Rules of Construction

361k204Statute as a Whole, and Intrinsic Aids ta Construction

361k205In General

The interpretation of a statute must begin with the literal words of the statute, which must be given their plain, usual,
and ordinary meaning, and the statute must be construed as a whole.

Statutes-~Judicial Authority and Duty
Statutes:=Existence of Ambiguity

161 Statutes

161 VIiConstruction and Operation
361VI(A}General Rules of Construction
361%176Judicial Authority and Duty
361 Statutes

361 VICenstruction and Operation
361VI(A)General Rules of Construction
361k 187Meening of Language

361k I190Existence of Ambiguity

If a statute is not ambiguous, the Supreme Court does not censtrue it, but simply follows the law as written.

Statutes-~Giving Effect to Entire Statute
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361Statutes

361VIConstruction and Operation

361 VI(A)General Rules of Construction

361k204Statute as a Whole, and Intrinsic Aids to Construction

361k206Giving Effect 1o Entire Statute

The fact that a portion of a statute has a restricted application does not similarly restrict the entire act of which that
portion is a part.

Statutes.-~Effect and Consequences

3618Statutes

361 VIConstruction and Operation
361VI{A)General Rules of Construction
361k180Intention of Legislature
361k181In General

361%181(2)Effect and Consequences

The Supreme Court does nat have the authority to modify an unambiguous statute if the result of applying it as
written is palpably absurd, abrogating State, Department of Law Enforcement v. One 1955 Willys Jeep, 100 Idaho
150, 595 P.2d 299; Statewide Constr., Inc. v. Pietri, 150 Idaho 423, 247 P.3d 650.

Constitutional Law---Policy

92Constitutional Law

92X X Separation of Powers
92XX(C)Judicial Powers and Functions
92XX(C)2Encroechment on Legislature
92k24851nquiry Into Legislative Judgment
92k2488Policy

The public policy of legislative enactments cannot be questioned by the courts and avoided simply because the
courts might not agree with the public policy so announced.

Statutest=Existence of Ambiguity

361Statules

361VIConstruction and Operation
361VI(A)Genera! Rules of Canstruction
361k187Meening of Language

361k 190Existence of Ambiguity

A statute is ambiguous where the language is capable of more than one reasonable construction.
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17

18

19

Statutesi=Existence of Ambiguity

161Statutes

361VIConstruction and Operation
361VI(A)General Rules of Construction
361k187Meaning of Language

361k 90Existence of Ambiguity

An unambiguous statute would have only one reasonable interpretation, and an alternative interpretation that is
unreasonable would not make it ambiguous,

Privileged Communications and Confidentiality~Waiver

J11HPrivileged Communications and Confidentiality
311HVIOther Privileges

311Hk419Peer Review Privilege

311Hk422Medical or Health Care Peer Review
311Hk422(2)Waiver

Physician’s filing of a lawsuit against hospital and twa members of its medical staff, asserting claims including
defamation and interference with economic advantage in connection with nonrenewal of physician's staff privileges,
did not waive defendants’ right to assert peer review privilege as to records that physician sought to discover,
although physician waived his right to assert the privilege by filing lawsuit, West's [.C.A, § 359-1392e(0).

Statutes:=Giving Effect to Entire Statute

J61Statutes

361ViConstruction and Operation

361VI{A)General Rules of Construction

361k204Statute as a Whaole, and Inirinsic Aids ta Construction

361k206Giving Effect to Entire Statute

When determining the plain meaning of a statute, effect must be given to all the words of the statute if possible, so
that none will be void, superfluous, or redundant,

Appeal and Errorc=Necessity of Ruling on Objection or Motion

30Appeal and Etror
30VPresentation and Reservation in Lower Court of Grounds of Review

30V(B)Objections and Motions, and Rulings Thereon
30k242Necessity of Ruling on Objection or Motion
30k242(1)In General

The Supreme Court would not address on permissive appeal an issue on which there was no ruling by the district
court. Appellate Rule 12.
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Appeal from the District Court of the Fourth Judicial District of the State of [daho, in and for Ada County, The Hon. Deborah

A, Bail, District Judge.
The order of the district court is affirmed.

Attorneys and Law Firms

Raymond D. Powers; Powers Tolman, PLLC; Boise; argued for appellants.

Brad Fisher; Davis Wright Tremaine, LLP; Seattle, Washington; argued for respondents,

Opinion
EISMANN, Justice.

*! This is a permissive appeal from an order of the district court holding that the statute making peer review records
privileged applies, by its terms, to a lawsuit brought against a hospital claiming that the hospital acted in bad faith in refusing
ta renew a physician’s privileges. We affirm the order of the district court.

Factual Background

Joseph Verska, M.D., (Physician) is an orthopedic spine surgeon licensed in the State of Idahe, On January 22, 1996, he was
appointed to the medical staff of Saint Alphonsus Regional Medical Center (Hospilal) lccated in Boise. Thereafier, he was

continually reappointed through June 30, 2008.

As required by Idaho law, Hospital caused jts medical staff 1o organize in-hospital medical staff committees to review the
professional practices of members of the Hospital’s medical staff for the purpose of reducing morbidity and mortality and for
the improvement of the care of patients in the hospital. After a series of reviews of Physician’s practice initiated in 2004 by
Hospital and in 2006 and 2007 by its Medical Executive Committee, on July 9, 2008, Physician requested a hearing befors a
Fair Hearing Panel. After an evidentiary hearing in late October 2008, the panel made recommendations, which were rejected

by Hospital. Since July 1, 2008, Physician has not had privileges at Hospital.

On July 23, 2009, Physician and The Spine Institute of Idaho, a professional corporation created by Physician, (Plaintiffs)
filed this action agairst Hospital and physicians Christian G. Zimmerman and Donald Fox (herein collectively called
“Defendants”). Plaintiffs alleged that Defendants conspired to wrongfully harm them, intentionally and/or negligently
interfered with their economic advantage, interfered with Physician’s prospective contractual relations and business
expectations, defamed them, and intentionally and/or negligently inflicted emctional distress upon Physician. Plaintiffs also
alleged that Hospital and Dr. Fox breached the implied covenant of good faith and fair dealing and that Hospital denied
Physician fair procedure rights, breached its fiduciary duties, and violated his due process rights. In addition to damages,
Plaintiffs sought an injunction requiring Hospital to restore Physician's privileges.

1 During this litigation, Plaintiffs initiated discovery related to the process, activities, and decisions that led to Hospital's
decision to deny Physician's application to be reappointed to the medical staff and to have his privileges renewed. Hospital
objected on the ground that such information was protected by the peer review privilege. Plaintiffs filed a motion seeking to
compel discavery, and Defendants sought a motion for a protective order. On February 5, 2010, the district court entered an
order denying the motion to compel and granting the protective order. The court determined, “l1 .C. § 39-1392b
unambiguously protects all peer review records from discovery of any type and bars any testimony about those peer review
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records,” This Court granted Plaintiffs’ request for a permissive appeal of that order pursuant to Idaho Appellate Rule 12.

*22 3 4 5 We grant such appeals only in the most exceptional cases. Aardema v. U.S. Dairy Systems, Inc., 147 Idaho 785,
789,215 P,3d 505, 509 (2009), The factors we consider arc as follows:

In accepting or rejecting an appeal by certification under I.A.R. 12, this Court considers a number of factors in addition to
the threshold questions of whether there is a controlling question of law and whether an immediate appeal would advance
the orderly resolution of the litigation. It was the intent of 1LA.R. 12 to provide an immediate appeal from an interlocutory
order if substantial legal issues of great public interest or legal questions of first impression are involved. The Court also
considers such factors as the impact of an immediate appeal upon the parties, the effect of the delay of the proceedings in
the district court pending the appeal, the likelthood or possibility of a second appeal after judgment is finally entered by the
district court, and the case workload of the appellate courts. No single factor is controlling in the Court's decision of
acceptance or rejection of an appeal by certification, but the Court intends by Rule 12 to create an appeal in the exceptional
case and does not intend by the rule to broaden the appeals which may be taken as a matter of right under LAR. 11.

Budell v. Todd, 105 1daho 2, 4, 655 P.2d 701, 703 {1983). In this case, the order of the district court involved a matter of first
impression, the issues raised were controlling questions of law, an immediate appeal would advance the orderly resolution of
the litigation, and it would decrease the likelihood of a second appeal. Because of the nature of an interlocutory appeal, we
address only the precise question that was presented to and decided by the trial court. ¥inn v. Frasher, 116 Idaha 500, 501,

777 P.2d 722, 723 (1989).
11,

Does Idaho Code Section 39-1392b Apply to This Case?

6 A peerreview privilege is created by Idaho Code section 39-1392b, which provides:

Except as provided in section 39-1392¢, Idaho Code, all peer review records shall be confidential and privileged, and shall
not he directly or indirectly subject to subpoena or discovery proceedings or be admitted as evidence, nor shall testimony
relating thereto be admitted in evidence, or in any action of any kind in any court ar before any administrative body,

agency or person for any purpose whatsoever....

[t is undisputed that the records sought by Plaintiffs are peer review records, The statute states that “a|] peer review records
shall be confidential and privileged.” It further provides that such records “shall not be directly or indirectly subject to
subpoena or discovery proceedings or be admitted as evidence, nor shall testimony relating thereto be admitted in evidence."
The privilege applies “in any action of any kind in any court.” Thus, by its terms, the statute applies to this litigation.

Plaintiffs contend that Hospital is a business; that it developed an in-house entity named the "Spine Medicine Institute of
Idaho,” which competes with Plaintiffs; that Hospital's acticns in denying Physician privileges were motivated by the desire
to remove him as a competitor; and that for public policy reasons the statute therefore should not apply. The statute does not
create an exception for this type of litigation, and we cannot create such an exception under the rubric of public policy. The

creation of such an exception is an issue within the province of the legislature,

*3 7 The act creating the peer review privilege, 1.C. §§ 319-1392 through 39~1392e, was enacted in 1973, Plaintiffs contend
that the statement of purpose accompanying that legislation indicates that it was intended to apply only to medical
malpractice actions. The statement of purpose was nat eracted into |aw. The statutes were. There is no wording in section
39-1392b that limits its scope to peer review records sought in a medical malpractice action. In that respect, the legislation is

unambiguous.

8 9 10 11 “The asserted purpose for enacting the legislation cannot modify its plain meaning, The scope of the legislation can
be broader than the primary purpose for enacting it." Viking Constr., Inc. v. Hayden Lake Irr. Dist, 149 ldaho 187, 191-92,
233 P.3d 118, 122-23 (2010), “[f the statute as written is socially or otherwise unsound, the power to correct it is legislative,
not judicial.” [n re Estate of Miller, 143 1daho 565, 567, 149 P.3d 840, 842 (2006). The interpretation of a statute “must begin
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with the literal words of the statute; those words must be given their plain, usval, and ordinary meaning; and the statute must
be construed as a whole. If the statute is not ambiguous, this Court does not construe it, but simply follows the law as
written.” State v. Schwartz, 139 Idaho 360, 362, 79 P.3d 719, 721 (2003) (citations omitted). “We have consistently held that
where statutory language is unambiguous, legislative history and other extrinsic evidence should not be consulted for the
purpose of altering the clearly expressed intent of the legislature.” City of Sun Valley v. Sun Valley Co., 123 Idaho 665, 667,

851 P.2d 961, 963 (1993).

12 Plaintiffs also contend that wording in subsections (a) through (e) of Idaho Code section 39-1392¢ indicate that the peer
review statutes were intended only to apply to medical malpractice actions. Those subsections specifically apply in medical
malpractice actions .1 Subsection (f) clearly is not limited to medical malpractice actions. For example, it applies 1o “any
physician ... whose conduct ... is the subfect of investigation ... in the course of ... disciplinary proceeding or investigation of
the sort contemplated by this act, [who] makes claim or brings suit on account of such health care organization activity.” I.C,
§ 39-1392e(f). Likewise, section 39—1392b, which creates the peer review privilege, is not, by its terms, limited to medical
malpractice actions. The fact that a portion of a statute has a restricted application does not similarly restrict the entire act of

which that portion was a part,

ni

Does This Court Have the Authority Ta Modify an Unambiguous Statute If the Result of Applylng It As Writlen s
Palpably Absurd?

13 Plaintiffs quote from Federated Publications, Inc. v. ldaho Business Review, Inc., 146 Idaho 207, 210, 192 P.3d 1031,
1034 (2008), wherein we stated, ‘“Unless the result is palpably absurd, this Court must assume that the legislature meant what
it wrote in the statute.” Relying upon that quote, they contend, “The literal wording of a statute cannot be honored if it creates
unreascnable, absurd results...,” They then argue that applying ldaho Code section 39~1392b to bar their access to the peer

review records would be an absurd result.

*¢ The language upon which Plaintiffs rely had its genesis in State. Department of Law Enforcement v. One 1955 Willys
Jeep, 100 Idaho 150, 595 P.2d 299 (1979). That case involved the timing of a hearing in contested asset forfeiture
proceedings under the Uniform Controlled Substances Act. A party contesting the asset forfeiture was required to file a
verified answer. The statute in question stated, “If a verified answer is fiied, the forfeiture proceeding shall be set for hearing
before the court without a jury on a day not less than thirty (30) days therefrom; and the proceeding shall have priority over
other civil cases,” 1.C. § 37-2744(d){3)D). In Willys Jeep, the party contesting the forfeiture filed a motion to dismiss the
proceedings, contending that the hearing had not been held within thirty days of the filing of the verified answer as required
by the statute. The magistrate court denied the motion to dismiss because the clear wording of the statute required the hearing
to be at least thirty days affer the verified answer was filed, not within ninety days of filing the verified answer. The district
court reversed, holding that the hearing must be held within thirty days of the filing of the verified answer in spite of the
statute's literal language, stating that once the verified answer was filed, the hearing was to be “not less than thirty (30) days
therefrom.” Witlys Jeep, 100 Idaho at 151, 595 P.2d at 300. In reversing the district court on appeal, this Court stated:

The most fundamental premise underlying judicial review of the legislature’s enactments is that, unless the result is
palpably absurd, the courts must assume that the legislature meant what it said. Where a statute is clear and unambiguous
the expressed intent of the legislature must be given effect. Worley Highway Dist. v. Kootenai County, 98 1daho 925, 576
P.2d 206 (1978); Moon v. /nvestment Board, 97 1daho 595, 548 P.2d 861 (1976); Herndon v. West, 87 Idaho 335, 393 P.2d
35 (1964). Referring to a virtually identical Arizona statute, the Arizona court stated that the purpose of the statute was to
provide “the law enforcement agencies with 30 days in which to prepare prosecution of their case.” State ex rel. Berger v.
McCarthy, 113 Ariz. 161, 164, 548 P.2d 1158, 1161 (1976). Likewise, the Idaho legislature may have intended te provide
the state with a thirty day period in which to prepare its case. A literal reading of the statute is not necessarily irrational or

absurd. Therefore, the statute must be interpreted as written,

Id. (footnote omitted).

The Willys Jeep Court began its analysis by stating, “The most fundamental premise underlying judicial review of the
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legislature’s enactments is that, unless the result is palpably absurd, the courts must assume that the legislature meant what it
said.” Jd at 153, 595 P.2d at 302. Tt concluded its aralysis by stating: “A [iteral reading of the statute is not necessarily
irrational or absurd. Therefore, the statute must be interpreted as written.” /4, at 154, 595 P.2d at 303. Because there was no
contention that the statute was ambiguous, the Court was stating that it must interpret an unambiguous statute as written,
unless the result of doing so is palpably absurd. The Court did not cite any authority for that statement,

*§ None of the three cases cited—Worley Highway District, Moon, and Herndon—support that statement. In Worley
Highway Districi, we said, “ *This Court has consistently adhered to the primary canon of statutory construction that where
the language of the statute is unambiguous, the clear expressed intent of the legislature must be given effect and there is no
occasion for construction.’ * 98 Idaho at 928, 576 P.2d at 209 (quoting State v. Riley, 83 |daho 346, 349, 362 P.2d 1075,
1076-77 (1961)). In Moon, we said, “where a statute or constitutional provision is plain, clear, and unambiguous, it ‘speaks
for itself and must be given the interpretation the language clearly implies.” “ 97 Idaho at 596, 548 P.2d at 862 (quoting State
v, Jonassom, 78 ldaho 2035, 210, 299 P.2d 753, 757 (1956)). In Herndon, we said: “We must follow the law as written. Ifit is
socially or economically unsound, the power to correct it is legislative, not judicial.” 87 Idaho at 339, 393 P.2d at 37.

In the Willys Jeep case, the Court simply made a misstatement, If this Court were to conclude that an unambiguous statute
was palpably absurd, how could we construe it to mean something that it did not say? Doing so would simply constitute
revising the statute, but we do not have the authority to do that. The legislative power is vested in the senate and house of
representatives, Idaho Const. art. I1l, § 1, not in this Court. As we said in Berry v. Koehler, 84 [daho 170, 177, 369 P.2d 1010,
1013 (1962), “The wisdom, justice, policy, or expediency of a statute are questions for the legislature alone.”

We have recited the language from the Willys Jeep case or similar language numerous times, usually without even addressing
whether we considered the unambiguous statute absurd as written, See Stare v. Urrabazo, 150 Idaho 158, 244 P.3d 1244
(2010); Statewide Constr,, Inc. v. Pierri, 150 Idaho 423, 247 P.3d 650 (2011); Viking Constr,, Inc. v. Hayden Lake Irrigation
Dist., 149 Idaho 187, 233 P.3d 118 (2010); State v. Pina, 149 Idahe 140, 233 P.3d 71 (2010); Keotenai Hosp. Dist. v. Bonner
County Bd of Contm’'rs, 149 ldaho 290, 233 P.3d 1212 (2010); Farber v. [daho State Ins. Fund, 147 1daho 307, 208 P.3d 289
(2009); Federated Publ’'ns, Inc. v. idaho Business Review, Inc,, 146 Idaho 207, 192 P.3d 1031 (2008); State Dept. of Health
and Welfare v. Hudelson, 146 Idaho 439, 196 P.3d 905 (2008), State v. Mubira, 145 Idaho 923, 188 P.3d 867 (2G08); State v.
Hensley, 145 Idaho 852, 187 P.3d 1227 (2008); 17 re Daniel W, 145 1daho 677, 183 P.3d 765 (2008); Mattoon v. Blades, 145
idaho 634, 181 P.3d 1242 (2008); Staie v. Kimball, 145 1daho 542, 181 P.3d 468 (2008); State v. Parkinson, 144 Idaho 825,
172 P.3d 1100 (2007); State v. Grazian, 144 1dsho 510, 164 P.3d 790 (2007); /n re Estate of Miller, 143 ldaho 563, 149 P.3d
840 (2006); Kirkland v. State, 143 Idaho 544, 149 P.3d 819 (2006); Employers Res. Mgmt. Co. v. Department of Ins., 143
Idaho 179, 141 P.3d 1048 (2006); McNeal v. fdaho Pub. Utils. Comm 'n, 142 Idaho 68S, 132 P.3d 442 (2006); Rahas v. Ver
Mett, 141 ldaho 412, 111 P.3d 97 (20035); Kootenai Med. Crr. v. Bonner County Comm 'rs, 141 ldaha 7, 105 P.3d 667 (2004),
State v. Thompson, 140 Idsho 796, 102 P.3d 1115 (2004); Garza v. State, 139 |daho 533, 82 P.3d 445 (2003); Dye! v.
McKinley, 139 Idaho 526, 81 P.3d 1236 (2003); State v. Schwartz, 139 Mdaho 360, 79 P.3d 719 (2003); fnanta v. Boise
County ex rel. Bd. of Comm'rs, 138 1daho 324, 63 P.3d 450 (2003); State v. Jeppesen, 138 ldaho 71, 57 P.3d 782 (2002);
Ahles v. Tabor, 136 Idaha 393, 34 P.3d 1076 (2001); Stare v. Danlel, 132 Idaho 701, 279 P.2d 103 (1999); State v. Knout, 132
Idaho 476, 974 P.2d 1103 (1999); Jdaho Dep't of Health and Welfare v. Jackman, 132 Idaho 213, 970 P.2d 6 (1998); City of
Sun Valley v. Sun Volley Co., 123 Idaho 665, 851 P.2d 961 (1993); In re Application for Permit No. 36~7200, 121 Idzaho 819,
828 P.2d 848 (1992); Sherwood v. Carter, 119 Idaho 246, 805 P.2d 452 (1991); George W. Watkins Family v. Messenger,
118 Idaho 537, 797 P.2d 1385 (1990); In re Miller, 110 Idaho 298, 715 P.2d 968 (1986); and Parker v. Wallentine, 103 1daho

506, 650 P.2d 648 (1982).

*§ In several cases, we have responded to arguments that the wording of an unambiguous statute would produce an absurd
result, but we have never agreed with such arguments, See /daho Dep’t of Health and Welfare v. Doe, |51 1daho 300, 256
P.3d 708 (2011); State v. Doe, 147 ldaho 326, 208 P.3d 730 (2009); St. Luke's Reg'l Med. Ctr., Lid. v. Board of Comm 'rs,
146 Idaho 753, 203 P.3d 683 (2009); Glaze v. Deffenbaugh, 144 [daho 829, 172 P.3d 1104 (2007); State v. Yzoguirre, 144
Idaho 471, 163 P.3d 1183 (2007); Driver v. 81 Corp., 139 1daho 423, 80 P.2d 1024 (2003); State v. Rhode, 133 Idaho 459,
988 P.2d 685 (1999); and Muses v. Idaho State Tax Comm'n, 118 ldaho 676, 799 P.2d 964 (1990),

14 15 16 Thus, we have never revised or voided an unambiguous statute on the ground that it is patently absurd or would
produce absurd results when construed as written, and we do not have the authority to do so. “The public policy of legislative
enactments cannot be questioned by the courts and avoided simply because the courts might not agree with the public policy
so announced.” State v. Village of Garden City, 74 Idaho 513, 525, 265 P.2d 328, 334 (1953). Indeed, the contention that we
could revise an unambiguous statuts because we believed it was absurd or would produce absurd resuits is itself illogical. "A
statute is ambiguous where the language is capable of more than cne reasonable construction,” Porter v. Board of Trustees,
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Preston School Dist. No. 201, 14| Tdaho 11, 14, 105 P.3d 671, 674 (2004). An unambiguous statute would have only one
reasonable interpretation. An altermative interpretation that is unreasonable would not make it ambiguous. /n re Application
Jor Parinit Ne. 36-7200, 121 Idsho 819, 823-24, 828 P.2d 848, B52-53 (1992). If the only reascnable interpretation were
determined to have an absurd result, what other interpretation would be adopted? It would have to be an unreasonable one,
We therefore disavow the warding in the Willys Jeep case and similar wording in other cases and decline to address
Plaintiffs’ argument that [daho Code section 39-1392b is patently absurd when construed as written,

Pursuant {0 1daho Code Section 39-1392¢(f), Did the Filing of this Lawsuit Wajve Defendants’ Right to Assert the
Peer Review Privilege?

17 Plaintiffs contend that pursuant to ldaho Code scction 39-1392¢(f), the peer review privilege was waived in its entirety by
the filing of this lawsuit. That statute provides:

If any physician, emergency medical services personnel, patient, person, organization or entity whose conduct, care, chart,
behavicr, health or standards of ethics or professional practice is the subject of investigation, comment, testimony,
dispositive order of any kind or other written or verbal utterance or publication or act of any such health care organization
or any member or committee thereof in the course of research, study, disciplinary proceeding or investigation of the sort
contemplated by this act, makes claim or brings suit on account of such health care organization activity, then, in the
defense thereof, confidentiality and privilege shall be deemed waived by the making of such claim, and such health care
organization and the members of their staffs and committees shall be allowed to use and resort to such otherwise protected
information for the purpose of presenting proof of the facts surrounding such maiter, and this pravision shall apply whether
such claim be for equitable or legal relief or for intentional or umintentional tort of any kind and whether pressed by a
patient, physician, emergency medical services personnel, or any eother persen, but such waiver shall only be effective in
connection with the disposition or litigation of such claim, and the court shall, in its discretion, enter appropriate orders
protecting, and as fully as it reasonably can do so, preserving the confidentiality of such materials and infarmation.

*7 Speciffcally, Plaintiffs rely upon that portion of the statute providing as follows:

If any physician ... whose conduct [or] care ... is the subject of investigation ... makes claim or brings suft on account of
such health care organization activity, then, in the defense, thereof, confidentiality and privilege shail be deemed waived
by the making of such claim, and such health care organization and the members of their staffs and committees shall be
allowed to use and resort to such otherwise protected information for the purpose of presenting proof of the facts

surrounding such matter.... (Emphasis theirs.)

They argue that if the health care organization has the option of using otherwise privileged information when a physician
brings a claim against it, then the physician bringing the lawsuit should also have that option.

As stated above, Idaho Code section 39—1392e(f) applies 10 this lawsuit. The waiver provision states that when a physician,
who has been the subject of “'investigation of the sort contemplated by this act, makes claim or brings suit on account of such
health care organization activity, then, in the defense thereof, confidentiality and privilege shall be deemed waived by the

making of such claim.” The key language in this provision is:

then, in the defense thereof; confidentiality and privilege shall be deemed waived by the making of such claim, and such
health care organization and the members of their staf)x and committees shall be allowed to use and resort to such
otherwise protected information for the purpose of presenting proof of the facts surrounding such matter .... (Emphasis

added.)

18 When determining the piain meaning of a statute, “"effect must be given to all the words of the statute if possible, so that
none will be void, superfluous, or redundant.” /n re Wirfon Lumber Co., 57 ldaho 131, 136, 63 P.2d 664, 666 (1936), If the
bringing of an action by the physician who was investigated or disciplined waived the peer review privilege of the defendants
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in that action, then the emphasized words above would be meaningless. In fact, to havs the statute so state, it would be
necessary to delete the emphasized words so that the wording would simply provide that if the physician investigated or
disciplined “makes claim or brings suit on account of such health care organization activity, then confidentiality and privilege

shall be deemed waived by the meking of such claim.”

Ta give effect to all of the words in the statute when construing it, the physician investigated or disciplined, the health care
organizaticn, and the members of such organization's staff and committees all have the right to assert the peer review
privilege. By bringing the lawsuit, the physician waives his or her right to assert the privilege, The health care organization
and the members of its staff and cammiltees who are defendants in the lawsuit can then elect also to waive the privilege in
order 10 defend the lawsuit. The statute further provides that “such waiver shall only be effective in connection with the
disposition or litigation of such claim, and the court shall, in its discretion, enter appropriate orders protecting, and as fully as
it reasonably can do so, preserving the confidentiality of such materials and information . 1.C. § 39-1392e(f). By bringing
the lawsuit, the physician does not waive the privilege for purposes unconnected with the lawsuit, nor does the health care
organization or the members of its staff and committees do so if they elect to rely upon privileged information in defense of

the lawsuit.

*8 Finally, the statute provides that the right of the health care organization or the members of its staff or committees to use
privileged information in defense of the lawsuit, “shall apply whether such claim be for equitable or legal relief or for
intentiona) or unintentional tort of any kind.” I.C. § 39-1392¢(f). That provision clearly shows that Idaho Code section
39-1392¢(f) is not limited in its application to medical malpractice actions.

Can This Court Address the Scope of Idaho Code Section 39-1392¢7?

19 Idaho Code section 39-1392¢ provides in part, “The furnishing of information or provision of opinions to any health care
organization or the receiving and use of such information and opinions shall not subject any healch care organization or other
persen to any liability or action for money damages or other legal or equitable relief.” Plaintiffs ask us to address the scope of
that statute, although they admit that the district court did not address it in its decision.

We granted a permissive appeal only from the district court’s “Order Re: Motion To Campel/Protective Order” filed on
February 11, 2010. That order denied Plaintiffs’ motion to compel discovery and granted Defendants™ motion for a protective
order regarding that requested discovery. “Because there was not a ruling on that issue by the district court, we will not
address it on appeal.” Brian and Christie, Inc. v. Leishman Elec., Inc., 150 1daho 22, , 244 P.3d 166, 173 (2010).

Conclusion

We affirm the order of the district court entered on February [1, 2010, granting Defendants’ motion for a protective order and
denying Plaintiffs' motion to compel discovery, We award costs on appeal 1o respondents.

Chief Justice BURDICK, Justice HORTON and Justice Pro Tem TROUT concur.

1. JONES, lustice, concurring in the result of Part I1, specially concurring in Part 111, and concurring in Parts 1V and V.

[ congur in the result reached by the Court in Part Il-—that |.C. § 39-1392b applies in this case—but would not necessarily
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agree that the statute prohibits discavery in all instances where a physician alleges a peer review proceeding is being misused.
[ agree with the Court’s conclusion in Part 111 that the Court does not have the authority te modify an unambiguous statute,
but [ do not necessarily believe that the Legislature has the last word with regard to the subject of evidentiary privileges. I
concur in Part [V and Part V.

The Court correctly concludes that the privilege contained in [.C. § 39~1392b applies to all types of peer review proceedings,
including hospital credentialing and disciplinary proceedings. According to L.C. § 39~1392f, peer review includes activities
of medical staff to improve “the care of patients in the hospital,” as well as the “quality and necessity of care provided to
patients.” Plaintiffs’ contention that the privilege only applies to medical malpractice claims is untenable,

*9 As with any privilege, the peer review privilege must be strictly construed and applied. As the U.S. Supreme Court stated
in Jaffee v. Redmond:

When we come to examine the various claims of exemption, we start with the primary assumption that there is a general
duty to give what testimony one is capable of giving, and that any exemptions which may exist are distinctly exceptional,
being so meny derogations from a positive general rule. Exceptions from the general ruie disfavoring testimonial privileges
may be justified, however, by a public geed transcending the normally predominant principle of utilizing all rationa!
means for ascertaining truth.
518 U.S. 1,9, 116 S.Ct. 1923, 135 L.Ed.2d 337 (1996) (quotation marks and citations omitted). The Court continued, “Our
cases make clear that an asserted privilege must also ‘serv[e] public ends.” © /d. at 11. If the asserted privilege is being
misused, such as lo serve some interest not within the public policy ends far which it was intended, the privilege should not

apply.

The Legislature made the fullowing public policy statement with respect to the peer review privilege:

To encourage research, discipline and medical study by certain health care organizations for the purposes of reducing
morbidity and mortality, enforcing and improving the standards of medical practice in the state of Idaho, certain records of
such health care organizations shall be confidential and privileged as set forth in this chapter.

I.C. § 39-1392. The Legislature is not the only branch of Idaho’s govemmient that has adopted a public policy favoring the
protection of peer review proceedings from public disclosure in order to facilitate the frank exchange of information. This
Court has adopted its own privilege designed to protect the confidentiality of the proceedings of in-hospital medical
committees. Rule 519 of the Idaho Rules of Evidence prevents the disclosure of confidential communications “made in
connection with a proceeding for research, discipline, or medical study ... for the purpose of reducing morbidity and
mortality, or improving the standards of medical practice for health care™ L.R.E. 519(a)(4). The proceedings at issue in this
case are clearly within the contemplated coverage of both the legislative enactment and the judicial rule.

However, like any privilege, the party invoking the privilege must make an initial showing that the proceeding at hand is
within the intended coverage of the priviiege. The perscn challenging the privilege must then make a credible showing that
the privilege does not apply. That may be done by showing that the person or entity claiming the privilege does not qualify
under the terms of the legisiative enactment or judicial rule, but it may also be done by making a credible showing that the

privilege is being misused. As stated in 81 Am.Jur.2d Witnesses § 537 (2011

Such statutorily created privilege will be narrowly construed by the courts. In construing the peer-review privilege granted
to healthcare providers, a court must balance privilege against a plaintiff's right to due process and the judicial need for the
fair administration of justice. The view has been followed that the broad privilege granted to a hospital by a state’s peer
review law extended to any and all matters related to the peer-review process purspant to which a physician's swaff
privileges were revoked, subiect to the physician's right to conduct discovery for the limited purpese of investigating the
committee members’ good faith, malice, and reasonable knowledge or believe in order to carry his burden in opposing

their qualified immunity.

*1¢ Public policy dictates that when peer review proceedings are being conducted in good faith, all documents and
proceedings should be exempt from disclosure. However, if it can be shown by credible evidence by a physician aggrieved
by the proceeding that it is not being conducted in good faith, such as for anti-competitive objectives, the privilege simply
does not apply. The privilege is not intended to apply to bad faith proceedings. Rather, as the Legislature has stated in I.C, §
39-1392, it is intended for “the purposes of reducing morbidity and mortality, enforcing and improving the standards of
medical practice in the State of Idaho.” Advancement of anti-competitive practices or other improper agendas does not serve
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such purposss.

An analogy to the federal act pertaining to peer review, or “professional review actions," is apt. The Health Care Quality
Improvement Act of 1986 was enacted for the purpose of “encouraging good faith professional review activities.” Pub.L. No,
59660, 100 Stat. 3743, The Act is codified beginning at 42 U.5.C. § 1110]. The Act provides broad immunity from damage
claims for persons and entities conducting professional review actions. 42 US.C. § 11111(a). However, in order to obtain
such immunity, the actions of a professional review body must meet all of the standards specified in 42 U.S.C, § 11112(a).

That subsection provides:

(a) In General-For purposes of the protection set forth in [42 U .S.C. § 11111{a) ], a professional review action must be
taken—

(1) in the reasonable belief that the action was in the furtherance of quality health care,

(2) after a reasonable effort to obtain the facts of the matter,

(3) after adequate notice and hearing procedures are afforded to the physician involved or after such other procedures as
are fair to the physician under the circumstances, and

(4) in the reasorable belief that the action was warranted by the facts known after such reasonable effort to obtain facts and
after meeting [specified requirements for notice and hearing].

A professional review action shall be presumed to have met the preceding standards necessary for the protection set out in
[42 U.S.C. § 11111(a) ] unless the presumption is rebutted by a preponderance of the evidence,

It seems to logically follow that, if a peer review panel’s immunity from a damage claim is lost for failure to pursue a peer
review action in the furtherance of quality health care, the immunity from disclosure of such panel's proceedings should also
be lost for such a failure. Where a proceeding is being conducted, not for the purpose of improving the quality of health care,
but, rather, for the purpose of eliminating competition, conducting a vendetta, or some other reason not embodied within the

public policy supporting the privilege, it should be lost.

Of interest is the fact that the Hospital's Fair Hearing Plan specifically adopts the provisions of the Health Care Quality
Improvement Act. Section 22 of Chapter XII of the Medical Staff Policy & Plans states; “This Fair Hearing Plan will be
construed, and at all times will be consistent with, the Health Care Quality [mprovement Act and its impiementing

regulations {HCQIA), and in the event of a conflict, HCQIA wili contrel.”

*I1 1 would hold that the Plaintiffs could overcome the privilege with a credible showing that the Hospital was using the peer
review proceedings for an improger purpose, such as the Plaintiffs allege. The problem for Plaintiffs is that they have not
made a credible showing that such is the case. The Plaintiffs allege that the peer review proceedings were merely a ruse to
stifle competition by eliminating Dr. Verska as a competitor against the Hospital’s in-house spinal surgery group. Plaintiffs
have fziled to present any credible evidence to support that contention. Nor has it been shown that the Hospital did not
substantially comply with the standards adopted by the Hospital for its Fair Hearing Plan, specifically the HCQIA

requirements.

On the other hand, the record shows that the proceedings were instituted for valid reasons. It would not have been responsible
for the Hospital to have ignored the fact that Dr. Verska had had his hospital privileges at St. Luke’s Regicnal Medical
Center curtailed, Subsequent review of the doctor’s charts indicated the need for further study. The fact that he had five cases
reported to the National Practitioner Data Bank could not have been properly disregarded by the Hospital, It certainly appears
that the proceeding was initiated and pursued in *furtherance of quality health care.”

The Plaintiffs allege that information was improperly disclosed by at least one peer review panel member involved in the
proceedings. It is not clear whether the Plaintiffs asserted to the district court that the privilege had been waived by virtue of
that fact.2 Certainly a party asserting a privilege can waive it by voluntary disclosure, as we have provided in .R.E. 510;

A person upon whom these rules confer a privilege against disclosure of the confidential matter or communication waives
the privilege if the person or the person’s predecessor while holder of the privilege voluntarily discloses or consents to
disclosure of any significant part of the matter or communication. This rule does not apply if the disclosure is itself a

privileged communication.
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Although LR.E. 510 deals specifically with waiver of privileges provided for in the Idaho Rules of Evidence, there is no
reason why we should not apply it equally to legislatively-created privileges. However, the Plaintiffs have failed to raise this

particular waiver issue on appeal. Presumably, they can do so on remand.

Because the Plaintiffs have failed to make a sufficient showing that the privilege should not apply in this case, the district
court correcily ruled with regard to the Plaintiffs’ request to conduct discovery and this Court reached the cotrect conclusion

in affinming that holding,

With regard to Part 11 of the opinion, I agree that the Court cannot medify an unambiguous statute, Our job is to determine
whether a legislatively-created privilege applies in a particular fact situation. However, | would observe that the Court has
inherent constitutional powers to control court procedures, including the conduct of discovery, and to implement rules
regarding the admissibility of evidence, including the power to establish privileges in furtherance of public policy objectives.
Indeed, the Courl has established a specific privilege entitled “Hospital, in-hospital medical staff committee and medical
society privilege.” L.R.E. 519. That privilege covers much of the same ground as the legislatively-enacted privilege. Oddly,
neither party has cited [.R .E. 519 to the Court. Because I.C. § 39-1392b does not appear to conflict with the Court’s rule,

application of that statute in this proceeding is not inappropriate.

| Idaho Code sections 39—-1392¢(a)—(c), with the provisions upor which Plaintiffs rely highlighted, provide as follows:
(a) In the event cf a claim or civil action against a physiclan, emergency medical services personnel, a hospital or a skilled
nursing facility arising out of a particular physician-patient, emergency medical services personnel-patient, hospital-patient
relationship, or skilled nursing facility-patient, or which concerns the sufficiency of the delivery of particular health care to a
specific patient, any health care organization having information of the kind covered by section 39—1392b, Idaho Code, shall,
when interrogated as hereinafter provided, advise any such claimant who is or was such a2 patient or who, in a
representative capacity, acts on behalf of such paticnt or his heirs, es follows:
(1) Whether it has conducted or has in progress an inquiry, proceeding or disciplinary matter regarding the quality or
propricty of the health care involved, which concerns the subject patient while he was under the care or responsibility of a
member of such health care organization or while he was a patient in such hospital or facility; and, if so,
(2) Whether disposition of any kind resulted or will result therefrom; and, if so,
(3) What the disposition was, or, if not yet detenmined, approximately when jt will be determined.
Such disclosure of information shall be limited to the health care organization’s actions in connection with the physician,
emergency medical services personnel, hospital or skilled nursing facility against whom such claim is asserted.
(b) Such a claimaant shall likewise be entitled to inquire of such health care organization respecting the names and addresses
of persons wha such health care organization knows to have direct knowledge of the provision of the health care in question,
such inquiry to be limited, however, to the particular patient and Ihe particular times and occasions germane 1o the specific
occurrences on which the claim is based; provided, names shall not be disclosed respecting persons who have gained
secondary knowledge or formed opinions respecting the matter solely by participating as witnesses, officials, investigators or
otherwise on, for, or in connection with such a health care organization committee, staff, gaverning board ar the state bosrd
of medicine.
{c) Such limited, conditional discovery and disclosure of information as pravided ahove shall be allowed anly in response to
inquiries directed to such a health care organization, and then cnly if initially propounded by a claimant of the type abave
described. If the marter is in liligation, inquiry may be by customary means of discovery under the Idaho rules of civil
procedure, or, if pending in a United States court, then under discovery as allowed by its applicable rules; provided,
pendency of the claim in the United States court or before any other tribunal shall not operate to broaden the exception to the
rules of privilege, confidentiality and immunity set down in this act.
(d) Such disclosures may be voluntarily made without judicial order or formal discovery if all disciplined, accused or
investigated physicians or emergency medical services personnel consent thereto, and if privileged or confidenlial
information regarding any other patient, physician, emergency medical services personnel, or person will not be disclosed
thereby. When the terms of this paragraph are complied with, such voluntary disclosures may be made without civil liability
therefor as if in due response to valid judicial process or order.
(&) If any claimant makes such inquiry of any such health care organization, he shall be deemed to have consenied to like
inquiry and disclosure rights for the benefit of all parties against whom he asserts such claim or brings such suit or
action, and all other persons who are parties 1o such action, and thereafter all such persons and parties may invoke the
provisions of this section, seeking and securing specific information 23 herein provided for the benefit of such claimant, to

the same extent as the same is allowed to such claimant,

2 Plaintiffs do claim on appeal 1hat the privilege was waived, but their ergument is premised upon 1.C. § 33-1392(f). The Court
correctly disposes of that contention in Part IV of the Opinion,
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Case vy _

Fia ..,‘,,'an o
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTI‘{I%TOF‘THE’m

STATE OF IDAHO, IN AND FOR THE COUNTY OF VALLEY

ALPINE VILLAGE COMPANY, an Idaho Case No. CV-2010-519C

corporation,

CITY OF MCCALL, a municipal corporation,

Plaintiff,

VS,

Defendant.

MEMORANDUM DECISION ON
PLAINTIFF’'S AND DEFENDANT'S
CROSS MOTIONS FOR SUMMARY
JUDGMENT

APPEARANCES

For Plaintiff. Steven J. Millemann of Millemeann, Pittenger, McMahan &

Pemberton, LLP

For Defendant: Christopher H. Meyer of Givens Pursley, LLP

PROCEEDINGS

This Memorandum Decision addresses cross Motions for Summary Judgment on

all of Plaintiff's claims for relief.

BACKGROUND

This is an inverse condemnation/takings case. The following facts are undisputed

by the parties.

On February 23, 20086, the City of McCall, hereinafter referred to as “the City”

passed Ordinance 819, which required developers of residential subdivisions to set
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aside 20% of their planned units for “community housing”, that is, restricted housing for
low-income residents. An applicant could satisfy the ordinance by (1) constructing the
community housing units on-site (2) constructing or converting units for community
housing off-site (3) donating sufficient land to the City to construct the quata units of
community housing or (4) pay an in-lieu fee to the City (or a combination thereof).
Ordinance 819 was later codified into McCall City Code § 9.7.10.

On June 20, 2006, Piaintiff hereinafter referred to as Alpine, filed their
applications with the Planning and Zoning Commission seeking to develop a mixed use
residential and commercial property (The “Alpine Village”). In order to comply with
Ordinance 819, Alpine proposed o convert sixteen (16) mobile home spots on real
property they already owned for community housing and construct another 6 units for
community housing onsite at Aspen Village. On October 3, 2006, The Planning and
Zoning Commission preliminarily approved Alpine’s applications with the condition that
Alpine revise their community housing plan to provide for fourteen(14) off-site units,
which recommendation was adopted by the McCall City Council on December 13, 2006.

Meanwhile, Mountain Center Board of Realtors, Inc. had filed an action against
the City of McCall in Valley County Case No. 2006-490-C, seeking the Court there to
declare, inter alia, Ordinance 819 as facially unconstitutional (the “MCBR litigation”).

On March 12, 2007, Alpine presented a revised community housing plan to the
City Council wherein Alpine would elect to provide the off-site units by purchasing a 17-
unit apartment complex known as "“The Timbers" and converting the units into
community housing condominiums. The McCall City Council approved the revised plan

on March 22, 2007, Alpine closed on the purchase of The Timbers on April 16, 2007,

MEMORANDUM DECISION - CASE NO. CV-2010-519C - PAGE 2
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and the parties entered into a Development Agreement with Alpine for Alpine Village on
December 13, 2007. Specifically, Section 7.1 of the Development Agreement provided,
in reference to the pending MCBR litigation:

Alpine Village's approved Community Housing Plan is attached hereto as

Exhibit “B". Alpine Village waives and releases the City from any claims

whatsoever regarding or stemming from the pending litigation between the

Mountain Central Board of Realtors and the City (i.e. Mountain Central Board of

Realtors, et al v. City of McCall, et al, Valley County Case Number CV-2006-490-

C) as to Community Housing Units which are sold pursuant to this Plan prior to

the final disposition of such litigation. The Plan will be reviewed and maodified, as

necessary, to comply with the final disposition of the litigation as to any

Community Housing Units which have not been sold prior to the final disposition

of the litigation.

On February 19, 2007, Fourth District Judge Thomas Neville ruled in the MCBR
litigation that Ordinance 819, McCall City Code § 9.7.10., was an unconstitutional tax.
Subsequent to that decision, the City entered into the First Amendment to Development
Agreement on July 24, 2008, wherein the City deleted Article VII of the original
development agreement and lifted the restriclions that Ordinance 819 had imposed
upon Alpine’s property at Alpine Village. The City further lifted the community housing
restrictions on Alpine’s property at The Timbers on May 21, 2009.

On November 15, 2010, Alpine sent a written demand letter to the City seeking
payment of damages it had incurred in purchasing The Timbers in order to comply with
now invalidated Ordinance 819. The City did not respond to Alpine's demand, and
Alpine commenced suit against the City in this case on December 10, 2010. The City
then removed this matter to federal court and sought dismissal of Alpine's claims. The
U.S. District Court remanded the action to this Court, on August, 2011, stating that

Alpine's federal claims were not yet ripe for determination, and as such, that the U.S.

District court lacked subject matter jurisdiction over the matter.
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After remand, the City filed a motion for summary judgment on September 19,
2011, for all of Alpine's claims, contending (1) that Alpine’s inverse condemnation claim
was barred by |.C. § 50-219, |.C. § 6-906, and |.C. § 6-308, because Alpine did not file a
timely notice of claim with the City within the 180-day timeline prescribed by I.C. § 6-
906; (2) that Alpine's inverse condemnation claim is barred by the four-year statute of
limitation; (3) that Alpine's decision to purchase The Timbers was voluntary, thus
defeating the inverse condemnation claim; (4) that Alpine's 42 U.S.C. § 1983 claim is
barred by a two-year statute of limitations; (5) that Alpine’s claims are barred by the
Release in the Development Agreement; and finally (6) that Alpine’s claims are barred
by laches.

Alping, in their cross Motion for Summary Judgment, contends (1) that the City's
imposition of Ordinance 819 on Alpine constituted a taking or inverse condemnation
under Article |, Section 14 of the Idaho Constitution and, if relief is denied under the
state constitutional claim, then a compensable taking under the Fifth Amendment to the
United States Constitution has occurred; (2) that Alpine’s inverse condemnation claim
was timely under the four-year statute of limitation; (3) that Alpine’s inverse
condemnation claim was not barred by ldaho Code § 50-219; (4) that Alpine's federal
claims were timely under the applicable statute of limitations; and (5) that the City's
remaining arguments concerning release, voluntary purchase, and laches are without
merit,

STANDARD OF REVIEW
Summary judgment will be granted only “if the pleadings, depositions, and

admissions on file, together with the affidavits, if any, show that there is no genuine
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issue as to any material fact and that the moving party is entitled to a judgment as a
matter of law.” |.R.C.P. 56(c). When considering a summary judgment motion, the trial
court must construe the record liberally in favor of the non-moving party and draw all
reasonable factual inferences in favor of such party. Bear Lake West Homeowner's
Ass'n. v. Bear Lake County, 118 |daho 343, 346, 796 P.2d 1016, 1019 (1980). The
motion will be denied if conflicting inferences may be drawn from the evidence or if
reasonable people might reach different conclusions. Parker v. Kokot, 117 ldaho 963,
793 P.2d 195 (1980).

The initial burden of establishing the absence of a genuine issue of material fact
rests with the moving party. Thomson v. Idaho Ins. Agency, Inc., 126 ldaho 527, 531,
887 P.2d 1034, 1038 (1994). If the moving party meets that burden, the party who
resists summary judgment has the responsibility to place in the record before the court
the existence of controverted material facts that require resolution at trial. Sparks v. St.
Luke's Reg! Med. Ctr, Ltd., 115 [daho 505, 508, 768 P.2d 768, 771 (1988). The
resisting party may not rely on his pleadings or merely assert the existence of facts
which might support his legal theory. /d. He must establish the existence of those facts
by deposition, affidavit, or otherwise. fd.; |.R.C.P. 56(e). Supporting and opposing
affidavits must be made on personal knowledge and must set forth such facts as would
be admissible in evidence. |.R.C.P. 56(e).

A mere scintilla of evidence or a slight doubt as to the facts is not sufficient to
withstand summary judgment. Corbridge v. Clark Equip. Co., 112 \daho 85, 87, 730
P.2d 1005, 1007 (1986). Moreover, the existence of disputed facts will not defeat

summary judgment when the Plaintiff fails to make a showing sufficient to establish the
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existence of an element essential to his case, and on which he will bear the burden of

proof at trial. Pounds v. Denison, 120 idaho 425, 426, 816 P.2d 982, 983 (1991).

DISCUSSION

The Court will first address the notice of tort claim and statute of limitation issues
before the Court.

1. Application of 1.C. § 50-219 to Alpine’s State Inverse Condemnation Claim

[.C. § 50-219 provides that "All claims for damages against a city must be filed as
prescribed by chapter 9, title 6, l|daho Code.” Idaho courts have interpreted this
provision to apply to all damages claims against cities. Sweitzer v. Dean, 118 Idaho
568, 572, 798 P.2d 27, 31 (1990). Specifically preempted from this requirement,
however, are federal claims filed pursuant to 42 U.S.C. § 1983. |d. at 572-573, 31-32.
Neither party has contended that |.C. § 50-219 applies to Alpine's §1983 claim or
federal takings claim. In line with Sweitzer and the issues presented by the parties, the
Court only considers the application of 1.C. § 50-219 as to Alpine’s state law inverse
condemnation claim. Alpine concedes that 1.C. § 50-219 applies to Alpine’s state claim
but disputes that certain portions of chapter 9, title 6 apply.

The City argues that |.C. § 50-219 does bar the inverse condemnation claim,
because it implicitly references |.C. §§ 6-906 and 6-908. The City then cites two cases
which interpret |.C. § 6-908 to be jurisdictional. In other words, failure to comply with
the notice of claim requirements therein is fatal to the claim, and the Court lacks any

jurisdiction to further hear the claim.
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Alpine argues that, while it did not timely file a notice of claim pursuant to I.C. §
50-219 and |.C. § 6-9086, Alpine asserts that|.C. § 6-908, as a jurisdictional requirement,
does not apply to 1.C. § 50-219 and that it is excused from compliance for constitutional
and equitable reasons. Specifically, Alpine states that, if the Court bars Alpine’s claim
under |.C. § 50-219, Alpine would be deprived of its right to Equal Protection, as the City
has not enforced the notice of claim requirement on other claimants arising out of the
MCBR decision. Finally, Alpine argues that the City should be estopped from asserting
the 180-day notice of claim requirement as a bar to Alpine’s claim.

I.C. § 6-906 requires, in part, that all claims shall be presented to and filed with
the clerk or secretary of the political subdivision within one hundred eighty (180) days
from the date the claim arose or reasonably should have been discovered, whichever is
later. Furthermore, I.C. § 6-908 provides that no claim or action shall be allowed
against a governmental entity or its employee unless the claim has been presented and
filed within the time limits prescribed by the ITCA.

The explicit language of |.C. § 50-219 states that the manner of filing claims for

| damages against cities are “as prescribed by chapter 9, title 6, I[daho Code.” The plain

meaning of this text is that the Legislature intended all of the general notice of claim
provisions in the Idaho Tort Claims Act, not just §6-906, are to apply generally to claims
under |.C. § 50-219. The courts in Idaho have also previously applied other provisions
of the Idaho Tort Claims Act through 1.C. § 50-219. e.g., Magnuson Properties
Partnership v. City of Coeur d’Alene, 138 Idaho 66,169, 53 P.3d 971, 974 (2002)
(stating that the ITCA, 1.C. § 6-901 applied to 1.C. §50-219 claim). In that case, the

court there affirmed the trial court's dismissal of the Plaintiffs damage claims against
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that Plaintiff because that Plaintiff had not complied with the notice requirements of 1.C.
§ 50-219 and 1.C. § 6-906. /d. at 170, 975. In that hoiding, the court there reasoned
that, “Compliance with the notice requirement is a “mandatory condition precedent to
bringing suit [against a city], the failure of which is fatal to a claim, no matter how
legitimate.” Id. at 169-170, 974-875.

Alpine further argues in their reply brief that Sweilzer v. Dean stands for the
prapasition that only 1.C. § 6-906 applies to I.C. § 50-219. In that case, Sweiizer argued
that because |.C. § 50-219 referenced the tort claims act, then I.C. § 50-219 only
governed tort claims against the City. /d. Rather than limit the application of the ITCA,
the court in Sweitzer essentially held that the requirements/scope of I.C. § 50-219 was

expanded beyond tort claims. /d. Moreover, the court in Sweitzer specifically stated

that:

The plain meaning of the language contained in I.C. § 50-219
clearly demonstrates that the legislature's intent was to incorporate the
notice requirements contained in chapter 9, title 6 so as to make the filing
procedures for all claims against a municipality uniform, standard and
consistent.

Id.

To hold that |.C. § 6-908 does not apply to claims filed against municipalities and
that I.C. § 50-219 is merely procedural would create numerous case by case exceptions
for untimely notices like the case argued by Alpine here. Alpine’s position cuts against
the legisiature's intent to make the filing procedures for all claims against municipalities
uniform, standard and consistent. Nor does Alpine’s citation of the Verska v. Saint

Alphonsus Regional Medical Center, 2011 WL 5375192 (ldaho Sup. Ct. Nov 9, 2011)
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supbort its position, as the Court’s ruling follows the text of }.C. § 50-219. As such, the
Court will decline to address Alpine's arguments on equal protection and estoppel.

The 180 day period begins to run from "the date the claim arose or reasonably
should have been discovered, whichever is later.” 1.C. § 6-906. The parties have not
explicitly asserted which date should apply for purposes of starting the timeline under
the ITCA. The parties have also not disputed that the November 15, 2010 demand
letter is arguably the earliest notice that was given under |.C. § 6-906. Accordingly, for
the November 15, 2010 demand letter to be timely, the claim must have arisen or
reasonably shauld have been discovered no later than on or about May 19, 2010.

Alpine contends, for purposes of statute of limitations on the state law claim that
the cause of action accrued on December 13, 2007, when they entered into the
Development Agreement with the City. Based upon the record before the Court,
Alpine's claim arose and reasonably should have been discovered no later than
December 13, 2007.

Alpine has not shown to the Court any specific statutory provision that would
exempt their state law claim from the requirements of the Idaho Tort Claims Act.
Therefore, the Court finds that Alpine’s failure to timefy comply with the notice
requirements of 1.C. § 50-219, I.C. § 6-906, and 1.C. § 6-908 bars Alpine’s state law
claim of inverse condemnation. The Court further declines to address the statute of
limitations issues on the substantive merits of state law claim as those inquiries are
rendered moot.

Accordingly, the Court GRANTS the City's Motion for Summary Judgment as to

Alpine's Second Claim for Relief and DENIES Alpine’s Motion for Summary Judgment
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as ta Alpine’s Second Claim for Relief.
2. Statute of Limitations Issues on Remaining Federal Claims

Federal law dictates which statute of limitations are applicable to federal claims
and section 1983 claims are subject to the two-year statute of limitations in 1.C. § 5-
219(4). McCabe v. Craven, 145 |daho 954, 957, 188 P.3d 896, 899 (2008).

The City contends in their Motion for Summary Judgment that both Alpine's
remaining federal claims are subject to the two-year statute of limitations in 1.C. § 5-
219(4), that the statute began to accrue no later than December 13, 2007, and that
Alpine's remaining claims are therefore time-barred.

Alpine responds by stating that while the section 1883 action is subjectto 1.C. §
5-219(4), the direct takings claim under the U.S. Constitution is subject to the four-year
statute of limitations in |.C. § 5-224. Moreover, Alpine contends that even if the two-
year period applies to both, both claims are timely. In support of this argument, Alpine
cites Levald, Inc. v. City of Palm Desert, 998 F.2d 680, 687 (Sth Cir. 1993), which
provides that “a Plaintiff cannot bring a section 1983 action in federal court until the
state denies just compensation. A claim under section 1983 is not ripe-and a cause of
action under section 1983 does not accrue-until that point.” Alpine further cites
Hacienda Vafley Mobile Estates v. City of Morgan Hill, which held that in order for a §
1983 claim to be ripe, and thus for the statute of limitations to run, the state remedies
requirement of Williamson County Regional Planning Comm’'n v. Hamilton Bank of
Johnson City, 473 U.S. 172, 105 S.Ct. 3108 (1985) must be met. 353 F.3d 651, 655-
658 (9th Cir. 2003). The parties seem to agree that the first requirement of Williamson

for ripeness has been met. The second issue is the application of the second
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requirement of Williamson, which held that a taking is not complete until compensation
for a deprivation has been sought and denied. /d. (citing Williamson, supra). Therefore,
the second prong of the Williamson County ripeness analysis requires the petitioners to
seek state remedies unless doing so would be futile. /d. As a result, Alpine claims that,
because this instant action is pending on their state inverse condemnation claim,
Alpine’s federal claims will not ripen unless and until this Court denies relief on the state
inverse condemnation, and thus, the statute of limitations has not even begun to run.

The City, anticipating Alpine’s point, argues that Levald and Hacienda only apply
to section 1983 actions in federal court, and cite San Remo Hotel, L.P. v. City and
County of San Francisco, 545 U.S. 323 (2005), which held that Williamson did not bar a
section 1983 takings claim from being presented simultaneously with a state law inverse
condemnation claim in state court. The City reasons under San Remo that if a section
1983 claim is allowed to be brought in state court, it must be ripe for review, and
therefore, the statute of limitations must have been running and started running at the
same time as the state law inverse condemnation claim.

Alpine, in their reply brief, cites BHA Investments, Inc. v. City of Boise for the
proposition that a bar of state takings claims by {.C. § 50-219 does not preciude the
Court from hearing Alpine's federal claims. Alpine is correct to the extent that I.C. § 50-
219, in itself, daes not bar the federal claims. However, the court in BHA did not
discuss or consider the application of I.C. § 5-219(4). The holding in BHA was lirﬁited to

the direct effect of 1.C. § 50-219 on federal claims, and does give any guidance on the

statute of limitations issue.
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While the ldaho Supreme Court has espoused that a Plaintiff may bring a direct
action for a taking under the 5th Amendment in addition to a section 1983 action, it did
so in the context of whether the notice requirement of the Idaho Tort Claims Act barred

a Piaintiffs federal claims after the Plaintiff's inverse condemnation claim under the

|ldaho constitution was barred (which issue the parties here do not contest). BHA

Investments, Inc. v. City of Boise, 141 Idaho 168, 175 n.2, 108 P.3d 315, 322 n.2.
(2004). Moreover, the Ninth Circuit Court of Appeals in Hacienda analyzed both a
section 1983 action and a direct takings action under the same statute of limitations and
resulting rules. 353 F.3d at 654-658. Accordingly, the Court finds that the two-year
statute of limitations in I.C. § 5-219(4) applies to both Alpine’s Third Cause of Action
and the remaining federal constitutional ctaim under Alpine’s First Cause of Action.
Alpine in this case is claiming that their challenge is a facial challenge however
the undisputed facts of this case demonstrate that this is an as-applied challenge. This
was an action worked out between the Alpine and the City providing for the restriction of
housing on two pieces of property. Moreover, the first requirement of Williamson
concerns administrative remedies for obtaining relief or compensation for a taking of
property, not an erstwhile judicial decision generally declaring an ordinance
unconstitutional on other grounds. The Court finds that the case brought before it is an
as-applied takings challenge and thus subject to the first prong of Williamson County,
The Court will find that the precedent set forth in Williamson County and as
adopted in KMST, is applicable to the facts of this case. Williamson County dealt with
the failure to seek a variance and the court ruled that the case was not ripe for that

reason. In this case, Alpine failed to contest the Development Agreement. In this case,
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Alpine was required to raise their objections with the local government in a timely and
meaningful way in order to set up their claim that the exaction was involuntary. Alpine
did not lodge an objection with the City over its denial of converting Alpine’s motor home
lots to community housing. In this case, Alpine proposed, executed and carried out a
development agreement. Thus, the Court will find there is no final decision as spelled
out in Williamson County. Wifliamson County went on to hold that where a regulatory
taking is alleged against the state or local government agency, the property owner must
first seek compensation through the procedures the state has provided for daing so
before litigating the federal claim. In this case, Alpine failed to seek judicial review of
the decision by the City. The only process that Alpine can point to is where it sought

release of the housing restrictions on the Timbers Property, which the City granted.

From the Court's review of Williamson County, this is a strict requirement for a federal
takings claim. Alpine has failed to complete this two-step procedure and therefore their
federal claims are barred as unripe.

Because the City released the restrictions from Alpine’s property and because
Alpine’s state law remedies are barred by I.C. § 50-219, Alpine never exercised and will
never have the ability to exercise administrative remedies on their takings claim. As a
result, Alpine's federal claims will never ripen in this case. See generally Pascoag
Reservoir & Dam v. Rhode Island, 337 F.3d 87 (1® Cir. 2003).

Even if the Court were to find that the challenge before it is a facial challenge and
not subject to the first requirement to exhaust administrative remedies, Alpine’s claim
ripened no later than on or around June 11, 2008 and is thus time-barred by |.C. § 5-

219(4).
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The Court admittedly notes that, in general, the paired holdings in San Remo and
Williamson create a procedural nightmare when considering the accrual of federal
takings causes of action for statute of limitations purposes in state courts. However,
the Court has found no controlling legal authority for the City's argument that the
principles in Levald and Hacienda are inapplicable and is constrained by those cases to
hold that I.C. § 5-218(4) does not begin to run until Alpine seeks state remedies and is
denied compensation unless doing so would be futile.

Nevertheless, the undisputed facts of this particular case do not support Alpine’s
assertion that the statute has not yet begun to run. As discussed above, Alpine did not
file a timely notice of claim with the City within 180 days after its state inverse
condemnation claim arose on December 13, 2007. That failure barred Alpine's Second
Claim for Relief and, more importantly, deprived this Court of any jurisdiction to hear
and grant relief for Alpine's state remedies. As a result, I.C. § 50-219, |.C. § 6-906, and
1.C. § 6-908 functioned as the state’s denial of compensation or made Alpine's future
efforts to obtain compensation under state remedies futie. By operation of those
statutes, the bar on Alpine’s state claims went into effect 181 judicial days after
December 13, 2007, that is, on or around June 11, 2008. Thus, the Court finds that
Alpine's remaining federal claims ripened and that |.C. § 5-219(4) began to run on or
around June 11, 2008.

In order for Alpine's remaining federal claims to be timely filed, Alpine must have
commenced their action no later than on or around June 11, 2010. |.C. § 5-219(4). Itis
undisputed and the record reflects that this action was not commenced until December

10, 2010. Alpine's remaining federal claims are therefore untimely filed and barred by
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I.C. § 5-219(4). As such, the Court declines to address the further arguments and
issues on Alpine's First and Third Claims for relief.

Accordingly, the Court GRANTS the City's Motion for Summary Judgment as to
Alpine’s First and Third Claims for Relief and DENIES Alpine’'s Motion for Summary
Judgment as to Plaintiff's First and Third Claims for Relief.

CONCLUSION

The Court GRANTS the City’'s Motion for Summary Judgment as to all of
Plaintiffs’ claims for relief and DENIES Plaintiff's Motion for Summary Judgment as to all
of Plaintiffs' claims for relief. Counsel for the Defendant shall prepare a judgment
dismissing the case with prejudice and setting forth the IRCP Rule 54 (b) certification.

DATED this [é day of December, 2011,

MICHAEL McLAUGHLIN
DISTRICT JUDGE
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CERTIFICATE OF MAILING

| hereby certify that on the RD day of December, 2011, | mailed (served) a
true and correct copy of the within instrument to:

VALLEY COUNTY COURT
VIA EMAIL

Steven J. Milemann

MILLEMAN PITTENGER MCMAHANN & PEMBERTON, LLP
708 N 1st St

PO Box 1066

McCall, 1D 83638-1066

Fax: (208) 634-4516

Christopher H. Meyer
GIVENS PURSLEY LLP
601 W Bannock St

PO Box 2720

Boise, ID 83701-2720
Fax: (208) 388-1300

ARCHIE N. BANBURY
Clerk of the District Cournt

St
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ARCHIE N. BANBURY, CLERK
By D PERRY Depuly

Christopher H. Meyer, [SB #4461

Martin C. Hendrickson, 1SB #5876 JAN 12 w2
GIVENS PURSLEY vL.e caseNc—-——--—-'

601 West Bannock Street :,%LJQ_PM
P.O. Box 2720

Boise, [daho 83701-2720
Office: (208) 388-1200

Fax: (208) 388-1300
chrismeyer@givenspursley.com
mch@givenspursley.com

www. givenspursley,com

Attorneys for Defendant City of McCall

INTHE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF YALLEY

ALPINE VILLAGE COMPANY, an ldaho
corporation, Case No. CV-2010-519C

Plaintiff,
VS, JUDGMENT
CITY OF McCALL, a municipal corporation,

Defendant,

THIS MATTER having come before the Court pursuant to the City’s Motion for
Summary Judgment and the Plaintiff's Motion for Summary Judgment, and, following briefing
and oral argument, this Court having granted the City's Motion for Summary Judgment and
denied the Plaintiff’s Motion for Summary Judgment in its Memorandum Decision on Plaintiff"s

and Defendant's Cross Motions for Summary Judgment entered on December 16, 2011;

JUDGMENT Page 1
4432-6_1347773_1 535



NOW, THEREFORE, IT IS HEREBY ORDERED, ADJUDGED, AND DECREED:
1. That judgment is entered in favor of the Defendant and against the Plaintiff on all
counts of Plaintiff"s Second Amended Complaint; and

2. That all of Plaintiff’s claims against the Defendant are dismissed with prejudice.
/

DATED this _—? _ day of %374 20/2.
(Drnad Lo pp5eacs

MICHAEL R. MCLAUGﬁ'LIN S L?/m,fvwc m
District Court Judge

myw oMy -

With respect to the issues determined by the above judgment it is hereby CERTIFIED, in

RULE 54(b) CERTIFICATE

accordance with Rule 54(b), L.R.C.P., that the Court has determined that there is no just reason
for delay of the entry of a final judgment and that the Court has and does hereby direct that the
above judgment shall be a final judgment upon which execution may issue and an appeal may be

taken as provided by the Idaho Appellate Rules.

ICHAEL R, MCLAUGHLIN
District Court Judge
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1 hereby certify that on the — hday of l § 20/ A , a true and
v 3 7
v ’
correct copy of the foregoing was served upon the following individual(s) by the means

indicated:

Steven J. Millemann, Esq. [1  U.S. Mail, postage prepaid
Gregory C. Pittenger, Esq. ] Express Mail

Millemann, Pittenger, McMahan & [(]  Hand Delivery
Pemberton, LLP Facsimile

706 North First Street ﬁ E-Mail

Post Office Box 1066
McCall, ID 83638

Christopher H. Meyer

Martin C. Hendrickson [J  U.S. Mail, postage prepaid
GIVENS PURSLEY LLP []  Express Mail

601 W. Bannock St. []  Hand Delivery

P.O. Box 2720 ]  Facsimile

Boise, ID 83701-2720 g E-Mail

chrismeyer@givenspursley.com
mch@givenspursley.com

ARCHIE N, BANBURY
Clerk of the District Court

By: i
Deputy Clerk
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STEVEN J. MILLEMANN, ISB NO. 2601

GREGORY C. PITTENGER, ISB NO. 1828

MILLEMANN, PITTENGER, McMAHAN & PEMBERTON, LLP
ATTORNEYS AT LAW

706 NORTH FIRST STREET

POST OFFICE BOX 1066

McCALL, IDAHO 83638

TELEPHONE: (208) 634-7641

FACSIMILE: (208) 634-4516

EMAIL: sim@mpmplaw.com

gep@mpmplaw.com

Attorneys for Plaintifidppellant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHQ, IN AND FOR THE COUNTY OF VALLEY

ALPINE VILLAGE COMPANY,
an Idaho Corporation,

CASE NO. CV-2010-519C
Plaintiff/Appellant,
NOTICE OF APPEAL
V.
Filing Fee: $86.00
CITY OF MCCALL,

a municipal corporation,

Defendant/Respondent.

TO: THE ABOVE NAMED RESPONDENT, CITY OF MCCALL AND THE PARTY’S
ATTORNEYS, CHRISTOPHER H. MEYER, OF GIVENS PURSLEY LLP, AND THE CLERK
OF THE ABOVE ENTITLED COURT.

NOTICE IS HEREBY GIVEN THAT:

ORIGINAL
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1. The above named Appellant, Alpine Village Company, appeals against the above-
named respondent to the Idaho Supreme Court from the Memorandum Decision on Plaintiff’s and
Defendant’s Cross Motions for Summary Judgment, entered in the above entitled action on the 16"
day of December, 2011, and the Judgment entered in the above entitled action on the 12% day of
January, 2012, by the Honorable Judge Michael McLaughlin presiding.

2 Appellant Alpine Village Company has a right to appeal to the Idaho Supreme
Court, and the Decisior and Judgment described in paragraph | above are appealable orders under
and pursuant to Rule 11(a)(1), LA.R.

3. Preliminary Statement of Issues on Appeal:

(a) Whether the District court erred as a matter of law in granting Respondent
City of McCall’s Motion for Summary Judgment;

(b) Whether the District court erred as a matter of law in denying Appellant
Alpine Village Company’s Motion for Summary Judgment; and,

©) Whether Appellant Alpine Village Company is entitled to an award of
attorneys fees on appeal.

4. An order sealing the record has not been entered,

5. A Reporter’s Transcript of the hearing conducted by the District Court on November
17, 2011 on the parties’ cross motions for summary judgment in both hard copy and electronic
format is requested.

6. The appellant requests the following documents fo be included in the clerk’s record
in addition to those automatically included under Rule 28, LA.R.:

(a) City’s Motion for Summary Judgment, dated September 16, 2010;

(b)  City’s Opening Brief in Support of Motion for Summary Judgment, dated
Scptember 16, 2010;

(¢)  Affidavit of Michelle Groenevelt in Support of Motion for Summary
Judgment, dated September 16, 2010;

(d)  Affidavit of Martin C. Hendrickson In Support of Motion for Summary
Judgment, dated October 4, 2011:

(&) Exhibits A, B, and C to Affidavit of Martin C. Hendrickson, dated October
4,2011;

® Plaintiff’s Motion for Summary Judgment, dated October 7, 2011;

NOTICE OF APPEAL - PAGE 2 539




(80  Memorandum in Support of Alpine Village Company’s Motion for
Summary Judgment and in Opposition to Defendant’s Motion for Summary Judgment, dated
QOctober 7, 2011;
(h)  Affidavit of Deanna Schnider, dated October 7, 2011, together with exhibits
1 and 2 thereto;
)] Affidavit of Steven J, Millemann dated October 7, 2011, together with
Exhibits 1-29 thereto;
Gy Affidavit of William F. Nichols in Support of Motion for Summary
Judgment, dated October 25, 2010, together with Exhibits A and B thereto;
(ky  City’'s Reply Briefin Support of Its Motion for Summary Judgment and
Response Brief in Opposition to Alpine’s Motion for Summary Judgment, dated October 26, 2011;
1)) Alpine Village’s Reply Memorandum in Support of Motion for Summary
Judgment and in Opposition to Defendant’s Motion for Summary Judgment, dated November 14,
2011,
(m)  (Defendant’s) Notice of Supplemental Authority, dated November 15, 2011;
and,
(n) Plaintiff’s Notice of Supplemental Authority, dated November 16, 2011.
7. The appellant requests the following documents, charts, or pictures offered or
admitted as exhibits to be copied and set to the Supreme Court-none,
8. I certify:
(@)  thata copy of this Notice of Appeal has been served on each reporter of
whom a transcript has been requested as named below at the address set out below:
Mia J. Martorelli, CSR #750
Ada County Courthouse, Administration Department
200 W. Front Street
Boise, Idaho 83702
(b)(1) that the Clerk of the district court has been paid the estimated fee for the

preparation of the reporter’s transcript.
(¢)(1) that the estimated fee for the preparation of the clerk’s record has been paid.
(d)(1) that the appellate filing fee has been paid

NOTICE QF APPEAL -PAGE 3
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(¢)  that service has been made on all parties required to be served pursuant to

LAR. 20

DATED this 12th day of Januvary, 2012,

MILLEMANN, PITTENGER, McMAHAN &
PEMBERTON, LLP

BY: _, /J/W

“STEVEN J. MILLEMANN
Attgineys for Plaintiff/Appellant

CERTIFICATE OF SERVICE

I hereby certify that on this 12th day of January, 2012, I caused to be served a true and
correct copy of the foregoing Notice of Appeal addressed to the following in the United States
mail, postage prepaid

Christopher H. Meyer

Martin C. Hendrickson

GIVENS PURSLEY LLP

P.O. Box 2720

Boise, 1daho 83701-2720

Attorneys for Respondent City of McCall

Mia J. Martorelli, CSR #750

Ada County Courthouse, Administration Department
200 W. Front Street

Boise, Idaho 83702

MILLEMANN, PITTENGER, McMAHAN &
PEMBERTON, LLP,

W -

STEV J. MILLEMANN
Attopheys for Plaintifff Appellant
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gep@mpmplaw.com

Attorneys for Plaintifi/Appellant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF VALLEY
ALPINE VILLAGE COMPANY, CASE NO. CV-2010-519C

an Idaho Corporation,
AMENDED NOTICE OF APPEAL
Plaintiff/Appellant,

v,

CITY OF MCCALL,
a municipal corporation,

Defendant/Respondent.

TO: THE ABOVE-NAMED RESPONDENT, CITY OF MCCALL AND THE PARTY'S
ATTORNEYS, CHRISTOPHER H. MEYER, OF GIVENS PURSLEY LLP, AND THE
CLERK OF THE ABOVE-ENTITLED COURT.

NOTICE IS HEREBY GIVEN THAT:
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1. The above-named Appellant, Alpine Village Company, appeals against the above-
named Respondent to the Idaho Supreme Court from the Memorandum Decision on Plaintiff’s and
Defendant's Cross Motions for Summary Judgment, entered in the above-entitled action on the 167
day of December, 2011, and the Judgment entered in the above -entitied action on the 12 day of
January, 2012, by the Honorable Judge Michael McLaughlin presiding,

2. Appellant Alpine Village Company has a right to appeal to the Idaho Supreme
Court, and the Decision and Judgment described in paragraph 1 above are appealable orders under
and pursuant to Rule 11(a)(1), LA.R.

3. Preliminary Statement of Issues on Appeal:

{a2)  Whether the District Court erred as a matter of law in granting Respondent

City of McCall's Motion for Summary Judgment;

(b)  Whether the District Court erred as a matter of law in denying Appellant

Alpine Village Company’s Motion for Summary Judgment; and,

(t)  Whether Appellant Alpine Village Campany is entitled to an award of
attorneys fees on appeal.

4, An order sealing the record has not been entered.

5. A Reporter’s Transcript of the hearing conducted by the District Court on November
17,2011 on the parties’ Cross Motions for Summary Judgment in both hard copy and clectronic
format is requested.

6. The Appellant requests the following documents to be incladed in the Clerk’s record
in addition to those automatically included under Rule 28, IAR.:

(@)  City’s Motion for Summary Judgment, dated September 16, 2011;
(b)  City's Opening Brief in Support of Motion for Summary Judgment, dated

September 16, 2011;

{c)  Affidavit of Michelle Groenevelt in Support of Motion for Sammary

Judgment, dated September 16, 2011;

(d  Affidavit of Martin C. Hendrickson In Support of Motion for Summary

Judgment, dated October 4, 2011;

(¢)  Exhibits A, B, and C to Affidavit of Martin C, Hendrickson, dated October

4, 2011,

()  Plaintiff’s Motion for Summary Judgment, dated October 7, 2011;
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() Memorandum in Support of Alpine Village Company’s Motion for
Summary Judgment and in Opposition to Defendant’s Motion for Summary Judgroent,
dated October 7, 2011,

()  Affidavit of Deanna Schnider, dated October 7, 2011, together with Exhibits
1 and 2 thereto;

(1)  Affidawit of Steven J. Millemann dated October 7, 2011, together with
Exhibits 1-29 thereto; v

) Affidavit of William F. Nichols in Support of Motion for Summary
Judgment, dated October 25, 201 together with Exhibits A and B thereto;

(k)  City’s Reply Brief in Support of Its Motion for Summary Judgment and
Response Brief in Opposition to Alpine’s Motion for Summary Judgment, dated October
26,2011,

4y Alpine Village's Reply Memorandum in Support of Motion for Summary
Judgment end in Opposition to Defendant’s Motion for Summary Judgment, dated
November 14, 2011;

(m) (Defendant’s) Notice of Supplemental Authority, dated November 15, 2011;
and,

(n)  Plaintiff’s Notice of Supplemental Authority, dated November 16, 2011.
7. The Appellant requests the following documents, charts, or pictures offered or

edmitted as Exhibits to be copied and set to the Supreme Court: None.
8. I certify:

(@)  that a copy of this Amended Notice of Appeal has been served on each
reporter of whom a transcript has been requested as named below at the address set out
below:

Mia I, Martorelli, CSR #750

Ada County Courthouse, Administration Department
200 W. Front Street

Boise, [daho 83702

(»(1) that the Clerk of the District Court has been paid the estimated fee for the
preparation of the reporter’s transeript;
(c)(1) that the estimated fee for the preparation of the Clerk’s record has been paid;
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{d)(1) that the appellate filing fee has been paid; and,

()  that service has been made on all parties required to be served pursuant to
LAR. 20.
DATED this 18th day of Janvary, 2012.

MILLEMANN, PITTENGER, McMAHAN &
PEMBERTON, LLP

STE J. MILLEMANN
Attgrneys for Plaintiff/Appellant

CERTIFICATE OF SERVICE

1 HEREBY CERTIFY that on this 18th day of January, 2012, I caused to be served a true
and correct copy of the foregoing Amended Notice of Appeal addressed to the following in the
United States mail, postage prepaid

Christopher H. Meyer

Martin C. Hendrickson

GIVENS PURSLEY LLP

P.0. Box 2720

Boise, Idaho 83701-2720

Attomeys for Respondent City of McCall

Mia J. Martorelli, CSR #750

Ada County Courthouse, Administration Department
200 W. Front Street

Boise, Idaho 83702

I EMANN
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Alpine Village COMPANY, )  Case No.
An Idaho Corporation, Plaintiff/Appellant, ) CV-2010-519C
) ARCHIE N. BANBURY, CLERK
) By D PERRY Deputy
City of McCall, )
A municipal corporation, Defendant/ ) FEB |] 8 2012
Respondent. )
) Case No Inst No.
) Filed AM PM

Received from Mia Martorelli, Official Court Reporter,
of the above-entitled action, and lodged with me this

%w\)th’day of February, 2012.

Archie N. Banbury
Clerk of the District Court

 Nedorl 0N Wy —

Deputy Clerk




Date: 2/23/2012
Time: 03:43 PM
Page 1 of 3

udicial District Court - Valley Coun
ROA Report

User. PERRY

Case: CV-2010-0000519-C Current Judge: Michael McLaughlin

Alpine Village Company vs. City Of Mccall

Alpine Village Company vs. City Of Mccall

Date

Other Claims

Judge

12/10/2010

12/16/2010

5/12/2011
5/23/2011

5/26/2011

6/13/2011

6/22/2011

3/26/2011

3130/2011

1/6/2011

New Case Filed - Other Claims

Filing: A - All initia! civil case filings of any type not listed in categories B-H,
or the other A listings below Paid by: Alpine Village Company (plaintiff)
Receipt number: 0006530 Dated: 12/10/2010 Amount: $88.00 (Check)
For: Alpine Village Company (plaintiff)

Plaintiff. Alpine Village Company Appearance Steven J. Millemann
Complaint Filed

Summons Issued

Miscellaneous Payment: For Making Copy Of Any File Or Record By The

Clerk, Per Page Paid by: White Peterson Receipt number: 0006597 Dated:

12/16/2010 Amount: $7.00 (Credit card)
Miscellaneous Payment: Technology Cost - CC Paid by: White Peterson

Receipt number. 0006597 Dated: 12/16/2010 Amount: $3.00 (Credit card)

Notice Of Proposed Dismissal Issued
Verified Amended Complaint Filed
Affidavit Of Gregory C. Pittenger
Summons Issued

Summons: Document Service Issued: on 5/23/2011 to City Of Mccall;
Assigned to . Service Fee of $0.00.

Affidavit Of Service

Summons: Document Returned Served on 5/23/2011 to City Of Mccall;
Assigned to Private Server. Service Fee of 30.00.

Notice Of Appearance--NO FILING FEE PD.
Defendant: City Of Mccall, Appearance Christopher H. Meyer
Notice to Adverse Party of Removal to Federal Court

Civil Disposition entered for: City Of Mccall,, Defendant; Alpine Village
Company, Plaintiff. Filing date: 6/22/2011

STATUS CHANGED: closed pending clerk action

District of Idaho--Civil Docket

Memorandum Decision and Order

Judgment

Hearing Scheduled (Status 09/22/2011 04:00 PM)

Notice of Procedures For Telephonic Appearances Regarding CourtCall
Motion For Leave To File Second Amended Complaint

Memorandum In Support Of Motion For Leave To File Second Amended
Complaint

Hearing result for Status scheduled on 09/22/2011 04:00 PM: Hearing
Vacated

Hearing Scheduled (Status 10/05/2011 04:00 PM)

Amended Notice of Procedures For Telephonic Appearances Regarding
CourtCall

Michael McLaughlin
Michael McLaughlin

Michael McLaughlin
Michael McLaughiin
Michael McLaughlin
Michae! McLaughlin

Michael McLaughlin

Michael McLaughlin
Michael McLaughlin
Michael McLaughlin
Michael McLaughlin
Michael McLaughlin

Michael McLaughlin
Michael McLaughlin

Michael McLaughlin
Michael McLaughlin
Michael McLaughiin
Michael McLaughlin

Michael McLaughlin
Michael McLaughlin
Michael McLaughlin
Michael McLaughlin
Michael McLaughlin
Michael McLaughlin
Michael McLaughlin
Michael McLaughlin

Michael McLaughlin

Michael McLaughlin
Michae! McLaughlin
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Date: 2/23/2012
Time: 03:43 PM

Page 2 of 3

Date

Fo

Judicial District Court - Valley County ¢

ROA Report

User: PERRY

Case: CV-2010-0000519-C Current Judge: Michael McLaughlin

Alpine Village Company vs. City Of Mccall
Alpine Village Company vs. City Of Mccall

Other Claims

Judge

9/7/2011

9/12/2011

9/14/2011

9/19/2011

9/20/2011
9/30/2011
10/4/2011
10/5/2011

10/7/2011

10/20/2011

0/25/2011

0/27/2011

0/28/2011
1/7/2011
1/14/2011

1/17/2011

Notice of Non-Opposition to Plaintiff's Motion for Leave to File Second

Amended Complaint

Order Granting Plaintiff's Motion For Leave to File Second Amended

Complaint

Continued (Status 10/20/2011 04:00 PM)

Amended Notice of Telephonic Status Conference Under [.R.C.P. 16(a) &

16(b)

Second Amended Complaint Filed

City's Motion To Enlarge Page Limitation

City's Motion For Summary Judgment
Affidavit of Michelle Groenevelt In Support of Motion For Summary

Judgment

Order Granting City of McCalil's Motion to Enlarge Page Limitations
City's Opening Brief in Support of Motion For Summary Judgment
Hearing Scheduled (Motion 11/17/2011 02:30 PM) Tentative Set

Answer to Second Amended Complaint

Notice of Hearing

Affidavit of Martin C. Hendrickson in Support of Motion for Summary

Judgment

Plaintiffs Motion for Summary Judgment

Memorandum in Support of Alpine Village's Motion for Summary Judgment
and In Opposition to Defendant's Motion for Summary Judgment

Affidavit of Steven J Millemann
Affidavit of Deanna Schnider
Notice Of Hearing on Plaintiff's Motion for Summary Judgment

Plaintiff's Motion To Enlarge Page Limitation

Certificate Of Service

Hearing result for Status scheduled on 10/20/2011 04:00 PM: Hearing

Vacated

Order Granting Plaintiff's Motion to Enlarge Page Limitation
Affidavit of William F. Nichols in Support of Motion for Summary Judgment

City's Reply Brief in Support of Its Motion For Summary Judgment and
Response Brief in Opposition to Alpine's Motion For Summary Judgment

Stipulation to Modify Briefing Schedule

Order Modifying Briefing Schedule

Alpine Village's Reply Memorandum In Support Of Motion For Summary
Judgment And in Opposition To Defendant's Motion For Summary

Judgment

Plaintiff's Motion To Enlarge Page Limitation

Certificate Of Service

Notice of Supplemental Authority

Michael McLaughlin
Michael McLaughlin

Michael McLaughlin
Michael McLaughlin

Michael McLaughlin
Michael McLaughlin
Michael McLaughlin
Michael McLaughlin

Michael McLaughlin
Michael McLaughlin
Michael McLaughlin
Michael McLaughlin
Michael McLaughlin
Michael McLaughlin

Michael McLaughlin
Michael McLaughlin

Michael McLaughlin
Michael McLaughlin
Michael McLaughlin
Michael McLaughlin
Michael McLaughlin
Michael McLaughlin

Michael McLaughlin
Michael McLaughlin
Michael McLaughlin

Michael McLaughlin
Michael McLaughlin
Michael McLaughlin

Michae! McLaughlin
Michael MclLaughlin
Michael McLaughiin
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Date: 2/23/2012
Time: 03:43 PM

Page 3 of 3

Date

Judicial District Court - Valley County :

ROA Report

User: PERRY

Case: CV-2010-0000519-C Current Judge: Michael McLaughlin

Alpine Village Company vs. City Of Mccall
Alpine Village Company vs. City Of Mccall

Other Claims

Judge

11/17/2011

11/21/2011
12/16/2011

1/12/2012

1/17/2012

1/18/2012

1/23/2012
1/26/2012

2/2/2012

2/8/2012

2/15/2012

1/21/2012

}/23/2012

Plaintiff's Notice of Supplemental Authority

Hearing result for Motion for Summary Judgment scheduled on 11/17/2011

03:00 PM: District Court Hearing Held

Court Reporter. Mia Martorelli
Number of Transcript Pages for this hearing estimated: Oral Argument

Case Taken Under Advisement
Order Granting Alpine Village's Motion to Eniarge Page Limitation
Memorandum Decision on Plaintiff's and Defendant's Cross Motions for

Summary Judgment
Judgment
Notice of Appeal

Filing: L4 - Appeal, Civil appeal or cross-appeal to Supreme Court Paid
by: Millemann, Steven J. (attorney for Alpine Village Company) Receipt
number: 0000265 Dated: 1/17/2012 Amount: $101.00 (Check) For: Alpine
Village Company (plaintiff)

Bond Posted - Cash (Receipt 266 Dated 1/17/2012 for 285.00) - Estimated
Appeal record and transcript

STATUS CHANGED: Closed pending clerk action

Amended Notice Of Appeal
Clerk's Certificate Of Appeal

Transcript Letter

City's Memorandum of Costs and Attorney Fees With Supporting

Statement

Affidavit of William F Nichols

Affidavit of Martin C Hendrickson

Affidavit of Christopher H Meyer

Bond Posted - Cash (Receipt 536 Dated 2/2/2012 for 616.25) - Appeal

Record preparation.

Notice Of Transcript Lodged

Transcript Filed

Motion To Disallow Attorney Fees
Plaintiffs Memorandum in Support Of Motion To Disallow Attorney Fees

Bond Converted (Transaction number 76 dated 2/15/2012 amount 100.00)
- partial for Appeal Record cost

Bond Converted (Transaction number 77 dated 2/15/2012 amount 185.00)
City's Response Brief In Opposition To Plaintiff's Motion To Disallow

Attorney Fees

Bond Converted (Transaction number 108 dated 2/23/2012 amount
616.25) - Appeal Record

Michael McLaughlin
Michael McLaughlin

Michael McLaughlin
Michael McLaughlin
Michae! McLaughlin

Michael McLaughlin
Michael McLaughlin
Michael McLaughlin

Michael McLaughlin

Michae! McLaughlin
Michael McLaughlin
Michael McLaughlin
Michael McLaughlin
Michael McLaughlin

Michael McLaughlin
Michael McLaughlin
Michael McLaughlin
Michael McLaughlin

Michael McLaughlin
Michael McLaughlin
Michael McLaughlin
Michael McLaughlin
Michael McLaughlin

Michael McLaughlin
Michael McLaughlin

Michael McLaughlin
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF VALLEY

ALPINE VILLAGE COMPANY,
SUPREME COURT NO.39580-2012
Plaintiff and Appellant
Case No. CV-2010-519*C
—vs-
CERTIFICATE OF EXHIBITS
CITY OF MCCALL,

Defendant and Respondent

e e e e e e e

I, ARCHIE N. BANBURY, Clerk of the District Court of the
Fourth Judicial District of the State of Idaho, in and for the
County of Valley, do hereby certify that the following is a list
of the exhibits (none) and the Affidavits listed below being sent
as Exhibits, which have been lodged with the Supreme Court or
retained as indicated:

NO. DESCRIPTION SENT/RETAINED
1 AFFIDAVIT OF MARTIN C. HENDRICKSON IN Sent

SUPPORT OF MOTION FOR SUMMARY JUDGMENT
(dated October 4, 2011)

2 AFFIDAVIT OF STEVEN MILLEMANN Sent
(dated October 4, 2011)

IN WITNESS WHEREOF, I have hereunto set my hand and affixed

the seal of the said Court this day of March, 2012.

ARCHIE N. BANBURY,
Clerk of the District Court

By: /D PERAY

CERTIFICATE OF EXHIBITS
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF VALLEY

ALPINE VILLAGE COMPANY,
SUPREME COURT NO.39580-2012
Plaintiff and Appellant
Case No. CV-2010-519*C
—vs-
CLERK’S CERTIFICATE TO RECORD
CITY OF MCCALL,

Defendant and Respondent

e e e e e e e S e e

I, ARCHIE N. BANBURY, Clerk of the District Court of the Fourth
Judicial District of the State of Idaho, in and for the County of
Valley, do hereby certify that the foregoing Record in this cause
was compiled and bound under my direction and contains true and
correct coples of all pleadings, documents and papers designated to
be included under Rule 28, IAR, the Notice of Appeal, any Notice of
Cross-Appeal, and any additional documents requested to be included.

I do further certify that all documents, x-rays, charts and
pictures offered or admitted as exhibits 1in the above entitled
cause, 1if any, will be duly lodged with the Clerk of the Supreme
Court along with the Court Reporter's Transcript and Clerk's Record
as required by Rule 31 of the Idaho Appellate Rules.

IN WITNESS WHEREQF, I have hereunto set my hand and affixed the
seal of the said Court this 23*® day of February, 2012.

ARCHIE N. BANBURY
Clerk of the District Court

Byl /7;) (QVMA/%\

Deputy

CLERK'S CERTIFICATE
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF VALLEY

ALPINE VILLAGE COMPANY,

an Idaho Corporation, SUPREME COURT NO.

Plaintift/ Appellant, Dist. Court No. CV-2010-519-C

-vs- CERTIFICATE OF SERVICE

CITY OF MCCALL,
a municipal corporation,

Defendant/Respondent.

I, ARCHIE N. BANBURY, Clerk of the District Court of the Fourth Judicial District of the
State of Idaho, in and for the County of Valley, do hereby certify that [ have personally served or
mailed, by United States Mail, postage prepaid, one copy of the Clerk’s Record and any Reporter’s

Transcript to each of the Attorneys of Record in this cause as follows:

Steven J. Millemann Christopher H. Meyer
Millemann, Pittenger, Mcmahan & Pemberton, LLC Givens Pursley LLC

P.O. Box 1066 P. 0. Box 2720

Mccall, ID 83638 Boise, ID 83701

ATTORNEY FOR APPELLATE ATTORNEY FOR RESPONDENT

IN WITNESS WHEREOF, [ have hereunto set my hand and affixed the seal of the said Court

this 23" day of February, 2012.

ARCHIE N. BANBURY,
Clerk of the District Court

an | )2}/1,7/ .
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF VALLEY

a municipal corporation,

ALPINE VILLAGE COMPANY, )

an [daho Corporation, )  SUPREME COURT NO. 39580-2012
)

Plaintitt/ Appellant, )  Dist. Court No. CV-2010-519-C

)

-Vs- )  NOTICE OF LODGING
)

CITY OF MCCALL, )
)
)
)

Defendant/Respondent.

TO: Steven]. Millemann, Attorney for Plaintiff/Appellant
Christopher C. Meyer, Attorney for Defendant/Respondent

YOU ARE HEREBY NOTIFIED:

That the Appeal Record and Transcript in the above entitled cause has been lodged with the District
Court and copies sent to counsel; that objections to the Clerk’s Record and Reporter’s Transcript, including
any requests for corrections, deletions, or additions, must be filed with the District Court together with a

Notice of Hearing within twenty-eight (28) days from the date of this Notice.

DATED this 23" day of February, 2012.

ARCHIE N. BANBURY,
Clerk of the District Court

By: @W )) )1 )Q&W

Deputy




CERTIFICATE OF MAILING

I hereby certify that on this 23" day of February, 2011, I mailed (served) a true and correct copy of
the within instrument to the following:

Steven J. Millemann

Millemann, Pittenger, Mcmahan & Pemberton, LL.C
P.O. Box 1066

Meccall, ID 83638

Christopher H. Meyer

Givens Pursley LLC

P. 0. Box 2720

Boise, ID 83701
ARCHIE N. BANBURY,
Clerk of the District Court

MWM ?W

Deputy Clerk
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