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IN THE SUPREME COURT OF THE STATE OF IDAHO 

STEVEN B. CUMMINGS, 
Bear Lake Co. 

P laintiff/ Appellant/Cross-Respondent, 

) 
) 
) 
) 
) 
) 
) 
) 

Case No. CV-2009-000183 

vs. Idaho Supreme Court 
Docket 40793-2013 

ROGER L. STEPHENS, 

DefendantlRespondent/Cross-Respondent, ) 

and 

NORTHERN TITLE COMPANY OF 
IDAHO, INC., 

) 
) 
) 
) 
) 
) 

Defendant/Respondent/Cross-Appellant. ) 

APPELLANT REPLY/CROSS-RESPONDENT'S BRIEF 

Appeal from the Sixth Judicial District Court 
of the State of Idaho, in and for the County of Bear Lake 

Honorable David C. Nye, District Judge, Presiding 

Nathan M. Olsen, Esq. 
Residing at Idaho Falls, Idaho, for Appellant and Cross-Respondent 

Randall C. Budge, Esq. 
Residing at Pocatello, Idaho, for Respondent/Cross-Respondent, Roger L. Stephens 

Brad Bearnson, Esq. 
Residing at Logan, Utah, for Respondent/Cross-Appellant, Northern Title Company 
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The page brief provided by Respondent (Stephens) and 100 pages briefs (not 

including by Respondent Cross-Appellant (Northern Title) largely leave un-

arguments and issues raised by the Appellant (Cummings), including the 

following: 

to to 

"u,""u,-,- under the rare burden unilateral or mutual mistake to 

court should simply upheld the 

8. 

Cummings or original signatures 

acres to Cummings in 

3, without conclusions of 

or as explicitly under the rule, and in disregard of the merger doctrine and statute of 

frauds, the trial court holding that "Stephens had no intention to sell the propeliy east of 

the high\vay" contrary to the unambiguous intent not only set forth in the August 2007, 

signed Stephens, but virtually other fully signed agreement, including 

Commitment (as incorporated 
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into 11 of the and even signed L.J.C'LUJ"~ 

Agreement Tr. 105,35, 1. the trial court testimony from 

suggesting what his "vas 

and admitted into the record. the trial court's detennination Stephens to 

mean something other than the writings is contrary to Idaho authority reinforced in JK Simplot 

Co" y Bosen, 144 Idaho 611, 61 167 748, 751 restricting the intent of the parties to 

the "words of the contract regard to parties to the contract thought it meant or 

actually it to mean. " 

that, violation the 

Agreement 

misconduct in altering and recording the 8,2007, Warranty 

reconveying 83 acres back to 

and 

the parties at trial 

generating the income. 71 

had 

including some 

to 

Idaho's insurance laws, N"orthel11 had a "special" or fiduciary relationship to Cummings, 

the violation of which, as is the case for other types of entities subject to the insurance code in 

Idaho, should subject Northel11 Title to a "bad faith" tort. Further, Northel11 failed in their 

fiduciary duties under by failing to obtain follow written instructions before altering 

and recording a deed, by not obtaining "original signatures" in recording a document, and further 
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its crucial 

and it also took 

to neutrality 

highly 

even 

m transaction, 'TC'nrlPn even after it oe,carne a\vare it had "nothing in writing" 

Cummings to suggest the transaction \vas anything other 

\vas 

even 

on 

discussed below, the arguments in both and Cummings' 

the most part, not address the trial courts conclusions of law and findings of fact, 

on to this case, while 

or not 
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on a that O\vner of the property 

allegedly the was not named in the lawsuit, and is therefore 

from "obtaining any relief with regard to a transfer of trust's real property. 

(Stephens pp. 1 1 ) making such an argument, Stephens suggests that this 

m pleadings and previous 

court: 

L answer to Cummings' 

court 

pp. 121 18 

the August 

218. 

incorporated 

1, pp. 6-7, 

Further, Stephens that 'dpnhf~n<: executed (the attached) warranty deed 

favor of Cummings which deed transferred Stephens Ranch to Cummings. R VoL 6, p. 1218. 

numerous documents 
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1 

to 

a against agam 

L".C:,Ull."" relief as it pertained to the estate 

1. 9-16. 

5. trial court and "'-'LlU\.dlJ when in 

on summary judgment it to a reformed deed to the 

the judgment. L p. 131. 

6. sua court at trial bench 

to to 

no intention to 

rwrvne>,,..,.,, east 

have consented to the 

to 

L 

7, to assert court has over 

seeking his court Court the 

claiming that Stephens and \vere engaged in a "commercial transaction, 

This Court has dealt with a similar situation, In Rasmuson v, Walker Bank & Trust 

1 (1 1), 

him as 

vH'-'<UIH argued that the trial court lacked jurisdiction 

trustee VV'yU.C""v the court was not the "principal 

place registration" of the trust which therefore meant that the court lacked jurisdiction under 
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§ 1 at 1 p 11 

pointing out that: 

the case at plaintiffs pursuant to § 
Defendant's answer admitted in personam jurisdiction. Neither party presented evidence 
regarding the place of trust registration. Trustee Walker ~~mJ~u!'-l!U2m~!1Un 

fd. (emphasis added) 

further relied § states: 

,I;!'C!!.'!~~iii2' Such amendment the pleadings as may be necessary to cause them to 
conform to the evidence and to raise these issues be made upon motion party 
at any 

added) 

case no to 

nature so it was even 

were trustees, or a the trust. to 

knowing full well that the complaint "dealt \vith several issues" that would pertain to the 

administration of matters pertaining to the trust, not the least which was the August 3, 

Warranty the Listing Agreement, Agreement, and all related issues. In 

essence, from the outset, although Roger Stephens and Barbara Stephens as Trustee of the 

Stephens Family Trust were not named in the the Complaint, they were 
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in the signed to 

lUl.U1LlfC to vvere 

be an error to now treat 

, particularly the has 

no information about to suggest that it was a 

party than the U~l.'-'1l'UUl \vas signed on behalf 

can as it to 

than 

further note, the trial court had no as to the exact nature of the 
F amily Trust," including v,;hether it \vas a trust and administered pursuant to Ie § 68-101, 
et or simply it was simply a or legal relationship name only. a result, 
there is nothing III the record to suggest that the trust should be treated as a separate entity but rather 
as pari of Stephens. As indicated, Stephens, his attorneys and the trial court certainly did not ever 
treat the trust separately from Stephens. 
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not to 

m case does not suggest that Cummings abandoned 

the remedy recovering the property. Cummings' testimony in his direct examination on this 

issue was as 1'o11ovl;s: 

ultimately do you \vant in terms of relief? 

services to assist me, I wanted what I bargained 

38. 12 

Cummings was was entitled after which he 

a number pam 

1-

\vas at that point 

the 

but that to 1 1 1 

The testimony during Title's cross-examination Cummings cited by 

in his brief is his testimony, that now he was entitled 

to more than what he bargained for Northern Title's conduct: 

In your deposition we discussed damage with you, comment was you 
want still 

Not at this point. 
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335: 10 

to he should be able to on 

5: 1 15. sensible interpretation 

- prior to adding his claims against Northern 

now that to additional damages than the land. 

Further. reviev.;ing the exchange between court and Cummings' attorney 

near 

Olsen: 

.735: 

was 111 no that Cummings had 

the remedies 

1-17. court "'''''T'C>~'''''' to notes to 

\vas' don't want that east side 

actual C'-0UH'V 

to 

of was still an 

I guess you could look at (Cummings' testimony that he wanted the) 
benefit the bargain as either being - you know, reducing the amount 
Cummings would have had to pay without (getting back) the 83 (acres), 

The Court should note that Stephens' quotes from this exchange in his brief omits several 
portions, completely misconstruing Mr. Olsen's comments. The record should speak for itself 
APPELLANT REPLY !CROSS-RESPONDENT'S BRIEF - 13 



to more 

a paid dacf11ages. 

judicial W"-"UU,J01'VH, occurs statement 

a party about a concrete fact within the peculiar knowledge, not a matter of 

not opinion. v. Liquidator/or the 

144 Idaho 75 L case, 

the trial court nor 

on 

IS 

to assert 

was 

Interestingly, rather than defend the trial court's basis for dismissing Cummings' claims, 

to reasons Complaint that had been 

or not court. held on numerous 
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evidence. and arguments \vere 
court]. In to an issue for the issue must 

court is because the court must rule on an 
for appeal. do not review an issue unless the parties can 

to an on that in the Appellate courts follow rule 
because it \vould be unfair to overrule the district court on issues not presented to it on 
which it did not an opportunity to rule. 

v. 

(citations 

were correct. 

as 

acres east 

the trial court at least acknowledged that 

Cummings had a Stephens under the breach of the warranty deed. ld. pp. 129-30. 

as against 

was to at was could 

the unambiguous deed through the rare exception of mutual or unilateral mistake. 940: 1 
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vIa set In 

or his case and 

numerous \\Things and 

his and the dealings with the realtors, proving that he 

understood the intent agreement to be what \vas contained in the merged 

\varranty no testimony to suggest that both he and 

r'l . 
~ummIngs to different than what was 

In he no involvement 

should 

the 

were to 

or to 

actions. Ratification an act 

be by words ~-"'.."L~="-'= indicating an intention on the part of the principal to adopt the 

act as his own; and that such intention may be implied from an acceptance of the benefits of the 

v , 117 Idaho 

1 , 786 citing T W. L. 

39 Idaho 764, 768-69, 347,348 (1924). The fact that Stephens has accepted the benefit of 

APPELLANT REPLY ICROSS-RESPONDENTS BRIEF - 16 



s is unquestionabI:y a ratification or "adoption" of 

for Title's act. 

there \vas no "slander of although, again, the trial court 

not "r!,i~O"0 that claim its ruling (which is it was not raised in Cummings' Appellant 

Cummings' of title claim was an altemative remedy for his relief. 

no\\' that the issue has the evidence in the record (or lack 

Court held 

title. 

Another 

as 

action will not lie a statement in 0i~H~'~' 

" 

to property. the primary ~n_'H~~H 

slander of has met. Stephens' defense to an act \vas that the altered deed 

"although false, \vas made in good faith -,-,-"=~,-",-""-=",-=,-=="-,,,-=,--,,,,-==.:..=,,,,-,,-;:;." Id. Again, 

no had "probable to believe 

was " IS a amount of to suggest 

the August 3, 2007, Warranty Deed reflected his intent, including the listing agreement and 

APPELLANT REPL YiCROSS-RESPONDENTS BRIEF - 17 



to not at cannot 

IS 

the that can 

relied upon is the unambiguous intent set forth in of the writings this case, that Stephens 

intended to sell the entire as it on both the 

to 

" 

rare 

IS 

was 

was 1n'1nrr,,",pri 

law" in dismissal the providing no 

theories or authority for its This was a fatal error the trial court which cannot be 

has and he 

be 

APPELLANT REPLYiCROSS-RESPONDENT'S BRlEF - 18 



was 

actual 

intent 

enonnous 

to 

motions to 

at 

IS 

Baum's 

court 

to 

strenuously objected to 

testimony excluded at triaL 

1151. Further ignored is that Philip Baum was actually the president and 95% 

owner of and had the and confim1ed 

111 s 1 11-

APPELLANT REPLY/CROSS-RESPONDENTS BRIEF 19 



the was more IS 

by Baum.3 

not argument. more 

serves to further solidifY claims. 

that unambiguously included the entire 

the tracking initial buyer's testimony completely 

Cummings did as the court 

heightened 

one more reason why trial court 

case 

court. courts have guessing" the trial court 

not wanant overturning a trial court decision. In re Estate o/Irwin, 104 Idaho 

P.2d 787 1 Appellate courts have not granted appeals where the 

the Court to 

v. 121 51 513 

The fact that Phillip Baum was an appraiser and had performed a valuation ofthe property, 
including the 83 acres was also helpful. Baum Dep. 66:2-1 
APPELLANT REPLY ICROSS-RESPONDENT'S BRIEF - 20 



the has attempted to relitigate 

matters were put to rest. Idaho 

L when 

grounded. " 

& 'n 112 01 L 309 (1 

part suggests that this Court ignore many of the trial 

s 

to 

it 

(as incorporated 

granted 

on 

11. 

Cummings, 

nn1crcn'"\! to \\hat was instructed in O\\TI Instructions, Northern 

Title altered the legal description without obtaining original signatures to exclude 

on east highway and the deed. Id. 

this to LL..U.UUll constituted gross 

willful misconduct or both. Id. p. 1605 

APPELLANT REPL Y/CROSS-RESPONDENT'S BRIEF - 21 



A particularly s to which 

not provided any or legal basis to suggest was an error, is as 

escro\v 

Failing to get authorization to legal 
rerecording a warranty deed containing a legal description that was altered from the title 
commitment legal description that the parties had agreed upon constitutes gross 
negligence, willful misconduct, or both. There was not the slightest degree of care 
shown "vhen Northern Title rerecorded the warranty deed. Northern Title did not get the 
authorization from Cummings before changing the legal description and rerecording the 
deed. Thornock's log notes suggest that Cummings was not even contacted until 13 days 
after rerecording the deed. 

Northern Title made a 

Northern to or 

it was 

the realtors, escro\v indicates that 

realtors \vere Stephens' <-<"",.,n,.>, the "sellers" and agent, thus negating any notion 

\vhatsoever that Northern could rely on representations from these realtors on behalf 

Cummings. Id. In fact, Lori Thornock confinned that the realtors did not represent Cummings in 

testimony. 560:17-19. , Northern Title cannot justify in any way how the alleged 

APPELLANT REPLY/CROSS·RESPONDENT'S BRIEF - 22 



a trump set 

issuance of the requested title insurance 

11 

as not meet most 

escrow contract a not 

parties as it 

s 

on 

on east 

Cummings the difference paid for intended to be the 

as it existed on both highway and Stephens accepted for \vhat he 

allegedly intended to be Stephens Ranch without the acreage on the east side. R 8 1 

4 It should also that is no record documenting 
conversation wherein Dorothy Julian instructed Lori Thornock to change the legal description from 
the way it was in the REPC.What would have been an important development in the process \vas 
not noted in Northern Title's log notes anywhere, Tr. Ex, 33, 115, 
APPELLANT REPLY/CROSS-RESPONDENTS BRIEF 23 



not to 

on not It matters not 

to Three are 

to to obtain the Ranch. 

has no basis to argue the damages set by the trial court were 

"speculation" instead were on court 

or argument challenging the actual 

it should 

not s 

negligence" statute Cummings 'was 

Le. 

etc ... have 

to case, pages of its 

contriving some to suggest Cummings engaged some conspiracy or "went 

dark" after allegedly finding out that the warranty deed had been altered. (Cross Appellant Brief 

course at trial. In case, as 

the has 

absolutely no relevance to any defense for improper actions. 

APPELLANT REPLY (CROSS· RESPONDENTS BRIEF - 24 



events apart considering 

it 344: 1-1 

it fails to note that it made no deed in its 

it changed the deed. 42. Thus, Cummings had 

no shortly 

to (to vvhich it never 

"it was not 

not to 

acres \vas not 

was more 

at that point 

Northern "mitigation of damages" argument also rejected by the trial comi is 

is not obligation to tum around and 

for property was vH'''-J\.-U as a means to 

improperly taken from him. Cummings' trying to mitigate damages was first writing to 

APPELLANT REPLY/CROSS-RESPONDENTS BRIEF - 25 



to 

same 

enough space in 

court. 

IS 

it is simply inappropriate 

arguments heard 

brief to correct 

on 

the more 

time frame a "'AAJ1J,U 

1 5 

appropriate issue 

and therefore IS 

an to recover 

Northern 

by the 

was a to 

to be all of these 

court. Cummings not 

13 

to an 

it was not 

trial court found 

Northern Title had violated the escro\v agreement and acted with gross negligence andlor willful 

misconduct justifying damages to Cummings regardless of whether Northern Title was the 

"abstractor of title" or not Neveliheless, there is sutTicient evidence in the record that Northern 

Title did take on extra duties outside ofthe limited duty of preparing a title commitment for the 

of preparing title thus making it liable as an "abstractor of " 

APPELLANT REPLYiCROSS-RESPONDENT'S BRIEF - 26 



v. Title 115 

it nr~·n"rpf1 the to 

there was a been contacted Julian to assist 

8, pp. 1 

"preparing the that \A/ould be 

"hO\.U"",,", was 

] 619. 

it 

not a 

this 

commitment Ranches, Id. Northern Title 

never refuted this . In addition, a including "Addendum with 

and no was 1 

a escrow it 

decided that it could detennine parties' intent in the transaction outside of what was contained in 
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other 

allegedly 

direction of the 

the 

The escrmv 

parties other 

111, 11. 

direction of the parties. Id. 

over that of the \\Titten documents and 

making other changes that 

the most charge as the title 

was for 

was to 

if Court were to find 

s correct 

an erroneous on correct 

1 ). construes 

wrongful conduct, Cummings was damaged. 

to 

errors from 

APPELLANT REPL Y/CROSS-RESPONDENT'S BRIEF - 28 



are 

1) 

is entitled to 

71 16. 

to 

two were not 

not restore acres 

damages equivalent to 

to 

that land title was 

wrongful conduct. Further, Cummings is 

that property, which was stipulated by parties at trial. . pp. 

to suggest that lessee was 

as the o\vner of pp.24:21 : 1-

his 

fact remains 

at parties, indicated 

'AULln.-U title to the east side acreage subject to the he \vould have had the 

mcome which, again, was lost directly as a result of Northern Title's conduct 

court not a for tort bad Cummings 

was damages remain 

undetermined. 
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essence. 

the 

claim for emotional a 

Title 

stress 

1 19. 

the trial court for damages 

the trial court to deny Curnmings punitive darnages. 

not to 

IS 

IS 

detenninati on. 

to Cummings' damage 

Cummings' attorney claiming 

upon 

stems 

misstates 

it was 

738: 6-13. other Cummings 

it 

a on 

damages is abuse of discretion. , notwithstanding the references from the trial court's 

APPELLANT REPLY/CROSS-RESPONDENTS BRIEF - 30 



on page 17 it is 

it not 

reason. 147 Idaho 599, 213 384 

to on 

not 

to even more 

changing the Cummings the east property. The same is true for 

alleged attempt to Cummings, even it was on same day Stephens approached 

5 It cannot '-'''L~",hJJ conduct the 

5 It is 8, 
same that Stephens made diffusing such notion that a 
"good faith" e1Iort was made to obtain Cummings' prior authorization prior to altering the deed. 

Making that claim even more dubious is the fact that Northern Title has alleged the 
APPELLANT REPLY/CROSS-RESPONDENTS BRIEF - 31 



court not s conduct it became aware 

that it had "nothing in 

to j it 

neutrality and to Cummings by picking sides before it was 

even brought into CUIlli'11ings ). hmv Northern Title deviated from its duties 

it should conclude punitive damages are 

charged by law to 

fiduciary could 

damages should ever be 

to 

brief, a tort fiduciary or relationship" 

outside the contract with the duties most certainly under law 

escrow agents Idaho's have strict and crucial duties to 

excuse not to Cummings more than months after the 
transaction was closed because it was waiting for further instruction from him as to whether he 
wanted to the quitclaimed to his trust. If Title felt that it should delay such 
matters for that long pending direction from Cummings, possibly could it justifY altering his 
deed to remove his title 83 acres without his authorization on the same day that Stephens requested 
the change? 
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act as a 

1 ) 

was 

not without 

fact distinguishes 

961) by 

governed under the insurance statutes escrow 

and 

a bad faith tort 

misstates 

Rather than object to Cummings' 

no two 

that case have no application to this one. 

the trial court to consider the claim. 

trial court improperly his appraisal 

s 

with an appraisal report it 

disclosure, Northern Title requested available 

set for June 14, Supp. 

to did request 

the appraisa1. Such report was then provided to Northern Title within hours. Id. p. 11. 
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nearly over 

to 

on 

Cummings had first 6 pp. 1 

, Northern Title's ver~fied June 20 2, response to Cummings' 

request pertaining to expert states that: has not vet 

a statement VlU1esses In 

near of 

presented a previously lAU'-».:>'-

1 meant 

under oath that was 

optimum 6 

an 3 

Title's pvr'PrT on 1 7. 

These additional facts and proceedings by alters the perspective 

on this issue. objection that Northern Title might have had to not the appraisal at 

when it decided to ahead 

6 does not evidence in the suggesting 
appraisal expert was intended to be a "rebuttal" expert to that of Cummings' expert. That was 

never indicated in any of its pre-trial disclosures. The very fact that Northern Title's appraisal was 
prepared (but not disclosed) many months before Cummings' appraisal in itself proves this point. 
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ever until 

to to 

considering all 

as a Title's 

was an Improper court to equate 

or 

, 1 

resulted "manifest injustice" to 

L~U'UVH as a Although 

on the the made the court's job such values much more 

difficult. Indeed, the trial court noted in that "there was no appraisal presented to 

suggesting was a not to U""LHU.'Ht',,, a 

to 8, 1 

that did indeed exist at great expense and harm to the merits of the case was "unjust. 
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IS no 

more 

pages its to the case 

to 

it at a point in time 

appraisal contained a value contemporary to the 

In the end. Title was willing to giving 

highly 

trial court 

Title not 

Northern Title agam devotes several 

all the same arguments soundly rejected by 

the trial court. Northern Title failed to demonstrate that the trial court's holdings were not 

consistent with applicable legal standards 

reason that: 

it did not reach its conclusion by an exercise of 
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) an case because was 

In 

2) to costs the 

3) that incurred which trial court awarded were 

147 213 3 

to a that it to 

fees pursuant to 

costs and 

.... ~iHh'uH_nhJ and conduct, Stephens has now taken the position 

was not were to """A"~ this position, that means 

Stephens was not the party that entered into the REPC with Cummings in which it is attempting 

to use as a basis the of fees. it also means that there was never any 

Cummings justifying the award of under 
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even \vere to on no or 

an is no longer 

awarding Stephens 147 384. 

,In case it is difficult to 

would justify costs even if the Cummings' 

the a 

\vere 

that should to 

no on to to § 1 

121. 

or court never 

conclusions oflmy or to dismissing from case. 

Developers, Inc. Idaho 911,591 P.2d 1078 (1 
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this case nears seven 

legal 

statute of frauds. 

there can 

roots in 17th 

escrow agent is 

entrusts to 

no 

uncertainty. massive costs and ~<U'HH."~" 

the accompanying 

adopted reason of 

statute of was created and 

'v'vith what he 

a 

With that in mind, trial court was correct in finding that Title 111 

trial 

to 

which is the only properly executed Warranty Deed. 
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error was "intent" 

not 



case 

set 

an escrow agent. thus Cummings 

whole for the harms bv 
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have the 

to long established 

warranty deeds, and fiduciary duties 

nothing wrong this case - to 



hereby that I am a attorney in 

that on of January, 201 a true and correct 

the foregoing document on persons first class mail, with the correct postage 

thereon, or by causing the same to be delivered in accordance with 5(b), 

Persons Served: Method of Service: 

Randall Budge, Esq. mail () hand ( ) fax ( 
K.1,.Cl}';E OLSON NYE 

1391 
Pocatello, Idaho 83204-1 1 
FAX: (208) 232-6109 
EMAIL: rcbrmracinelaw.net 

Brad Bearnson. ( ) hand ( ) 
BE.1,.RNSON & CALD\VELL 

399 Street Title 
Logan, Utah 84321 
FAX: (435) 752-6301 
EMAIL: hh.o'wnCAn 
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