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IN THE SUPREME COURT OF THE STATE OF IDAHO 

ALAN GOLUB and MARILYN GOLUB, husband ) 
and wife, 

Plaintiffs-Respondents, 

v. 

KIRK-HUGHES DEVELOPMENT, LLC, a 
Delaware limited liability company; KIRK­
HUGHES & ASSOCIATES, INC., a Nevada 
corporation; GERALDINE KIRK-HUGHES and 
PETER SAMPSON, husband and wife, 

Defendants-Appellants, 

and 

KIRK-SCOTT, LTD., a Texas corporation; 
INTERNAL REVENUE SERVICE; 
TOMLINSON NORTH IDAHO, INC., an Idaho 
corporation; KELLY POLA TIS, an individual; 
DELANO D. and LENORE J. PETERSON, 
husband and wife, 

Defendants. 

ALAN GOLUB and MARILYN GOLUB, husband 
and wife, 

Plaintiffs-Respondents, 

v. 

KIRK-SCOTT, LTD., a Texas corporation, 

Defendant-Appellant, 

and 

KIRK-HUGHES DEVELOPMENT, LLC, a 
Delaware limited liability company; INTERNAL 
REVENUE SERVICE; TOMLINSON NORTH 
IDAHO, INC., an Idaho corporation; 
GERALDINE KIRK-
HUGHES and PETER SAMPSON, husband and 
wife; KIRK-HUGHES & ASSOCIATES, INC., a 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Supreme Court Docket No. 41501-2013 
Kootenai County No. 2007-8038 

Supreme Court Docket No. 41505-2013 
Kootenai County No. 2007-8038 
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Nevada corporation; KELLY POLATIS, an ) 
individual; DELANO D. and LENORE J. ) 
PETERSON, husband and wife, ) 

) 
Defendants. ) 

CLERK'S RECORD ON APPEAL 

MICHAEL S. BISSELL 
820 W 7TH A venue 
Spokane, WA 99204 

ATTORNEY FOR APPELLANT 

MATTHEW Z. CROTTY 
421 W Riverside Ave Ste 1005 
Spokane, WA 99201 

ATTORNEY FOR RESPONDENT 
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Date: 12/24/2013 

Time: 04:55 AM 

Page 1 of 2 

First Judicial District Court- Kootenai County 

Reminders 

All Jurisdictions 

All Case Types 
For: 12/24/2013 

User: MEYER 

All Cases, for all users 

Reminder Date Case Reminder For Reminder Text 

12/24/2013 

12/24/2013 

12/24/2013 

12/24/2013 

12/24/2013 

12/24/2013 

12/24/2013 

12/24/2013 

12/24/2013 

12/24/2013 

12/24/2013 

12/24/2013 

12/24/2013 

12/24/2013 

CR-2011-0000403 WATKINS 

State of Idaho vs. Haley Lynn Hendrickson 

CR-2011-0011489 ZOOK 

State of Idaho vs. Philip Sean Griner 

CR-2011-0015677 ROHRBACH 

State of Idaho vs. Alexander Allen Welstad 

see if PA has objection to Withheld judgment, stip sent to 
them on 1216/13 

MAKE SURE THIS PROCESS' CORRECTLY I SHOULD 
SHOW ON COLLECTIONS REPORT 12/24/13 

check response from pros 

CR-2012-0022115 MCCANDLESS ntwd 

State of Idaho vs. Ronald Ray Hanson 

CR-2013-0002623 BOOTH sentencing 1/3 

State of Idaho vs. Danyell Janean Sheets 

CR-2013-0003263 ZOOK CHECK TO SEE IF THEY LESSEND THE SENTENCE 

State of Idaho vs. Timothy James Freund 

CR-2013-0004168 STHOMAS Check to see if OTHER was met 

State of Idaho vs. Tahnee K Miller 

CR-2013-0007689 HAMILTON 

State of Idaho vs. Shane Eric Phillipy 

CR-2013-0008169 STHOMAS 

State of Idaho vs. Kelly Shawn Brannam 

CR-2013-0013964 HAMILTON 

State of Idaho vs. Nickelus David Hite 

CR-2013-0020095 HAMILTON 

State of Idaho vs. James Dean Hubbard Jr 

CR-2013-0021797 SVERDSTEN 

State of Idaho vs. David Edward Lupo 

CR-2013-0022552 BOOTH 

State of Idaho vs. Kevin L McKuin 

CR-2013-0022632 SVERDSTEN 

SetArrn 

Ask Amanda About Other and Self-Help. Change Date? 

Set Arrn 

SetArrn 

Set Arrn 

SetArrn 

SetArrn 
_____ ____,S...._..t,ata.oLidabo_v.s._BrandonJ/':iar.ren_Eerr.ar.g_ ____________________ _ 

12/24/2013 CR-2013-0022775 HAMILTON Set Arrn 

State of Idaho vs. James Dean Hubbard Jr 

12/24/2013 CR-2013-0023448 SVERDSTEN Set Arrn 

State of Idaho vs. Nicholas David King 

12/24/2013 CR-2013-0023618 SVERDSTEN Set Arrn 

State of Idaho vs. Timothy Paul Alexander 

12/24/2013 CR-2013-0023790 HAMILTON Set Arrn 

State of Idaho vs. Heidi Alice Myers 

12/24/2013 CV-2007-0008038 CLEVELAND Reminder for clerk's record due to Attorneys by the 27th 

Alan Jay Golub, etal. vs. Geraldine 
Kirk-Hughes, etal. 

12/24/2013 CV-2012-0003689 ROHRBACH review, set delinq hearing?? 

In The Matter Of The Guardianship Of Eden 
Ann Graff A Minor 
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Date: 12/9/2013 

Time: 09:59 AM 

Page 1 of24 

Date Code 

10/30/2007 NCOC 

SUM I 

11/14/2007 

NOAP 

11/16/2007 NOTC 

NOTC 

NOTC 

11/29/2007 HRSC 

11/30/2007 NOTC 

AFSV 

12/3/2007 

MOTN 

AFSV 

NTSV 

12/4/2007 MOTN 

MEMO 

AFFD 

AFSV 

AFSV 

AFSV 

First Judicial District Court - Kootenai County 

ROAReport 

Case: CV-2007-0008038 Current Judge: Lansing L. Haynes 

Alan Jay Golub, etal. vs. Geraldine Kirk-Hughes, etal. 

User 

MCCORD New Case Filed - Other Claims 

MCCORD Filing: A1- Civil Complaint, More Than $1000 No 
Prior Appearance Paid by: Winston & Cashatt 
Receipt number: 0768243 Dated: 10/30/2007 
Amount: $88.00 (Check) For: [NONE] 

BOWLES Summons Issued 

VICTORIN Filing: 11A- Civil Answer Or Appear. More Than 
$1 000 No Prior Appearance Paid by: Holmes 
Law Receipt number: 0770333 Dated: 
11/14/2007 Amount: $58.00 (Check) For: 
[NONE] 

VICTORIN Notice Of Appearance/Edwin Holmes 

GBROWN Notice of Discovery 

GBROWN Notice of Discovery 

GBROWN Notice of Discovery 

TAYLOR Hearing Scheduled (Motion for Summary 
Judgment 02/12/2008 03:30 PM) E. Holmes 
1 hr 

LSMITH Notice of discovery 

LSMITH Affidavit Of Service-Alfred Braun 11/26/2007 

ROBINSON Filing: 11A- Civil Answer Or Appear. More Than 
$1000 No Prior Appearance Paid by: Patrick 
Miller Receipt number: 0772648 Dated: 
12/3/2007 Amount: $58.00 (Check) For: [NONE] 

ROBINSON Motion To Enlarge Time To Answer Complaint 

GBROWN Affidavit Of Service/Amended for Michael T 
Howard and Kenneth B Howard via facsimile on 
12-3-07 

GBROWN Notice Of Service of Defendants/First Set of 
Interrogatories to Plaintiffs 

PARKER Plaintiffs' Motion for Order of Default Against 
Defendant Kelly Polatis 

PARKER Plaintiffs' Memorandum of Law in Support of 
Motion for Default Order Against Defendant Kelly 
Polatis 

PARKER Affidavit of Michael T Howard in Support of 
Plaintiffs' Motion for Order of Default 

SHEDLOCK Affidavit Of Service on Lenore J. Peterson 
11/8/07 

SHEDLOCK Affidavit Of Service on Delano D. Peterson 
11/8/07 

User: CLEVELAND 

Judge 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

SHEDLOCK Affidavit Of Service on Kirk-Hughes Development, Lansing L. Haynes 
LLC to Scott LaScala of The Corporation Trust 
Company, Registered Agent 11/6/07 
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Date: 12/9/2013 

Time: 09:59AM 

Page 2 of 24 

Date Code 

12/4/2007 AFSV 

AFSV 

AFSV 

RTSV 

12/5/2007 NOTC 

12/7/2007 NOTC 

12/13/2007 NTSD 

NTSD 

12/18/2007 LETR 

1/8/2008 ORDF 

1/15/2008 AFFD 

AFFD 

AFFD 

BRIE 

NTSD 

MNSJ 

NOHG 

1/16/2008 NOTC 

MISC 

MEMO 

AFFD 

1/18/2008 NTSV 

First Judicial District Court - Kootenai County 

ROAReport 

Case: CV-2007 -0008038 Current Judge: Lansing L. Haynes 

Alan Jay Golub, etal. vs. Geraldine Kirk-Hughes, etal. 

User 

SHEDLOCK Affidavit Of Service on Kirk-Hughes & Associates 
to Ollie Kirk, Resident Agent 11/25/07 

SHEDLOCK Affidavit Of Service on Geraldin Kirk-Hughes 
11/25/07 

SHEDLOCK Affidavit Of Service on Peter Sampton 11/25/07 

SHEDLOCK Return Of Service on Kelly Polatis 11/6/07 

BAXLEY Amended Notice of Discovery 

BAXLEY Amended Notice of Discovery 

BAXLEY Plaintiffs' Notice Of Service Of Discovery 

BAXLEY Notice Of Service Of Discovery 

MCCOY Letter to Court 

MCCORD Order For Entry Of Default Against Def Kelly 
Polatis 

MCCOY Affidavit of Delano D. Peterson in Support of 
Delano D. Peterson and Lenore J. Petersons' 
Motion for Partial Summary Judgment 

User: CLEVELAND 

Judge 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

MCCOY Affidavit of Edwin B. Holmes in Support of Delano Lansing L. Haynes 
D. Peterson and Lenore J. Petersons' Motion for 
Partial Summary Judgment 

MCCOY Affidavit of Lenore J. Peterson in Support of Lansing L. Haynes 
Delano D. Peterson and Lenore J. Petersons' 
Motion for Partial Summary Judgment 

MCCOY Brief in Support of Delano D. Peterson and Lansing L. Haynes 
Lenore J. Petersons' Motion for Partial Summary 
Judgment 

MCCOY Notice Of Service Of Discovery Lansing L. Haynes 

MCCOY Defendants Delano D. Peterson and Lenore J. Lansing L. Haynes 
Petersons' Motion For Partial Summary Judgment 

MCCOY Notice Of Hearing on Defendants Delano D. and Lansing L. Haynes 
Lenore J. Petersons' Motion for Partial Summary 
Judgment 

MCCORD Notice of change of address Lansing L. Haynes 

LUNNEN Plaintiff's Motion For Order Of Default Against Lansing L. Haynes 
Defendants Geraldine Kirk-Hughes; Peter 
Sampson; Kirk-Hughes Development, LLC; And 
Kirk-Hughes & Associates, INC. 

SHEDLOCK Plaintiff's Memorandum Of Law Lansing L. Haynes 

SHEDLOCK Affidavit Of Michael T. Howard Lansing L. Haynes 

LUNNEN Notice Of Service Of Defendants Geraldine Lansing L. Haynes 
Kirk-Hughes' And Peter Sampson's Answers And 
Responses To Plaintiffs First Set Of 
Interrogatories And Requests For Production Of 
Documents 
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Date: 12/9/2013 

Time: 09:59 AM 

Page 3 of24 

Date Code 

1/23/2008 HRSC 

NOTH 

AFIS 

MNCN 

1/29/2008 HRVC 

1/31/2008 NOTC 

HRVC 

FILE 

2/7/2008 NOTC 

ANSW 

2/8/2008 HRSC 

3/20/2008 RSCN 

RSCN 

3/21/2008 RSCN 

3/24/2008 

ANSW 

HRSC 

First Judicial District Court - Kootenai County 

ROAReport 

Case: CV-2007 -0008038 Current Judge: Lansing L. Haynes 

Alan Jay Golub, etal. vs. Geraldine Kirk-Hughes, etal. 

User 

TAYLOR Hearing Scheduled (Motion to Continue 
02/05/2008 03:30 PM) Motion to Continue 
2/12/08 MSJ Hearing 
Howard 

MCCORD Notice Of Hearing 

MCCORD Affidavit in Support of Motion to Continue 

MCCORD plaintiffs Motion To Continue 

TAYLOR Hearing result for Motion to Continue held on 
02/05/2008 03:30PM: Hearing Vacated Motion 
to Continue 2/12/08 MSJ Hearing 
Howard 

MCCORD Notice of Postponement of Hearing on defs 
Delano & Peterson's motion for partial summary 
judgment 

TAYLOR Hearing result for Motion for Summary Judgment 
held on 02/12/2008 03:30PM: Hearing Vacated 
E. Holmes 
1 hr 

MCCOY New File Created 
***********************FILE 
#2************************** 

LUNNEN Notice Of Discovery 

MCCOY Answer - Patrick Miller 080 Geraldine Kirk 
Hughes & Peter Sampson & Kirk-Hughes 
Development LLC & Kirk-Hughes & Associates 
Inc 

TAYLOR Hearing Scheduled (Status Conference 
03/24/2008 03:30 PM) 

TAYLOR Notice of Hearing 

MCCORD Response to Status Conference Notice - Michael 
Howard 

MCCORD Response to Status Conference Notice - Edwin 
Holmes 

LSMITH Response to Status Conference Notice-Patrick 
Miller 

MCCOY Filing: 11A- Civil Answer Or Appear. More Than 
$1 000 No Prior Appearance Paid by: Kelly 
Polatis Receipt number: 0788018 Dated: 
3/24/2008 Amount: $58.00 (Check) For: [NONE] 

MCCOY Answer - Kelly Polatis 

TAYLOR Hearing Scheduled (Jury Trial Scheduled 
01/20/2009 09:00AM) 4 day 

TAYLOR Notice of Trial 

User: CLEVELAND 

Judge 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 
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Date: 12/9/2013 

Time: 09:59AM 

Page 4 of24 

Date Code 

3/24/2008 DCHH 

4/17/2008 HRSC 

4/25/2008 NOTH 

6/3/2008 AFFD 

MEMO 

AFFD 

6/4/2008 HRSC 

FILE 

6/9/2008 OBJT 

6/10/2008 MOTN 

AFFD 

6/11/2008 HRSC 

NOHG 

MODF 

AFFD 

AFFD 

AFFD 

First Judicial District Court - Kootenai County 

ROAReport 

Case: CV-2007-0008038 Current Judge: Lansing L. Haynes 

Alan Jay Golub, etal. vs. Geraldine Kirk-Hughes, etal. 

User 

TAYLOR Hearing result for Status Conference held on 
03/24/2008 03:30 PM: District Court Hearing Helc 
Court Reporter: LAURIE JOHNSON 
Number of Transcript Pages for this hearing 
estimated: LESS THAN 100 

TAYLOR Hearing Scheduled (Motion for Summary 
Judgment 06/17/2008 03:30PM) Holmes, 1 hr 

PARKER Notice of Rescheduled Hearing on Defendants 
Delano D and Lenore J Petersons' Motion for 
Partial Summary Judgment 

RABROWN Affidavit of Alan J Golub in Support of Plaintiffs' 
Memorandum in Opposition To Defendants' 
Delano D and Lenore J Peterson's Motion for 
Partial Summary Judgment 

RABROWN Plaintiffs' Memorandum in Opposition To 
Defendants' Delano D and Lenore J Peterson's 
Motion For Partial Summary Judgment 

RABROWN Affidavit of Michael T howard in Support of 
Plaintiffs' Memorandum in Opposition To 
Defendants' Dalano D and Lenore J Peterson's 
Motion for Partial Summary Judgment 

TAYLOR Hearing Scheduled (Motion 06/17/2008 03:30 
PM) Mtn for Default Jdmt 
Howard 

MCCORD New File Created 
*******************FILE 
3******************************* 

MCCORD Objection & Reply Brief in Support of Motion of 
Partial Summary Judgment 

SHEDLOCK Plaintiffs' Motion To Continue June 17, 2008 
Hearing On Motion For Summary Judgment 

SHEDLOCK Affidavit Of Michael T. Howard In Support Of 
Motion To Continue Hearing On Summary 
Judgment 

JOKELA Hearing Scheduled (Motion to Continue 
06/17/2008 03:30PM) Howard 

LSMITH Notice Of Hearing 

LSMITH Motion For Entry Of Default Judgment against 
Defendant Kelly Polatis 

LSMITH Affidavit of Michael T. howard in Support of 
Plaintiffs Motion for Default Judgment against 
Kelly Polatis 

LSMITH Affidavit of Alan Golub In Support of Motion for 
default Judgment Against Kelly Polatis 

LSMITH Supplemental Affidavit of Michael T. Howard In 
support of Plaintiffs' Response to Defendant 
Peterson's Motion for Summary Judgment 

User: CLEVELAND 

Judge 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 
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Date: 12/9/2013 

Time: 09:59AM 

Page 5 of24 

Date 

6/11/2008 

6/12/2008 

6/13/2008 

6/17/2008 

6/26/2008 

6/27/2008 

7/11/2008 

7/22/2008 

Code 

MEMO 

MOTN 

NOHG 

NOTH 

AFFD 

OBJT 

AFFD 

AFFD 

AFFD 

MNCN 

NOAP 

HRHD 

HRVC 

HRHD 

ORDR 

HRSC 

NOHG 

AFFD 

MOTN 

MEMO 

AFFD 

MISC 

HRSC 

First Judicial District Court - Kootenai County 

ROAReport 

User: CLEVELAND 

Case: CV-2007-0008038 Current Judge: Lansing L. Haynes 

Alan Jay Golub, etal. vs. Geraldine Kirk-Hughes, etal. 

User 

LSMITH 

LSMITH 

TAYLOR 

MCCORD 

CANTU 

LSMITH 

CANTU 

CANTU 

VICTOR IN 

VICTOR IN 

VICTORIN 

VICTORIN 

TAYLOR 

TAYLOR 

TAYLOR 

TAYLOR 

TAYLOR 

MCCOY 

MCCOY 

MCCOY 

BAXLEY 

BAXLEY 

BAXLEY 

TAYLOR 

Plaintiffs' Memorandum in Opposition to 
Defendant Petersons' Objection to Evidence 

Plaintiffs' Motion to shorten Time 

Notice Of Hearing 

Judge 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Notice Of Hearing Lansing L. Haynes 

Supplemental Affidavit of Michael T. Howard In Lansing L. Haynes 
Support of Plaintiff's Response to Defendant 
Peterson's Motion for Summary Judgment 

Filing: 11A- Civil Answer Or Appear. More Than Lansing L. Haynes 
$1000 No Prior Appearance Paid by: R Bruce 
Owens Receipt number: 0799752 Dated: 
6/13/2008 Amount: $58.00 (Cash) For: [NONE] 

Objection to Motion to Continue and Renewed 
Attempt to Introduce Hearsay Evidence 

Affidavit of Edwin B. Holmes 

Declaration of Kelly Polatis 

Affidavit of Counsel 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Motion To Continue Hearing on Motion for Default Lansing L. Haynes 

Notice Of Appearance/Regina McCrea Lansing L. Haynes 

Hearing result for Motion held on 06/17/2008 Lansing L. Haynes 
03:30 PM: Hearing Held Mtn for Default Jdmt 
Howard 

Hearing result for Motion to Continue held on Lansing L. Haynes 
06/17/2008 03:30PM: Hearing Vacated Howard 

Hearing result for Motion for Summary Judgment Lansing L. Haynes 
held on 06/17/2008 03:30PM: Hearing Held 
Holmes, 1 hr TAKEN UNDER ADVISEMENT 

Order (shorten time) Lansing L. Haynes 

Hearing Scheduled (Motion 07/25/2008 10:00 Lansing L. Haynes 
AM) Mtn to Set Aside Default, McCrea 

Notice Of Hearing Re: Motion to Vacate Order of Lansing L. Haynes 
Default 

Affidavit of Kelly Polatis 

Motion to Vacate Order of Default 

Memorandum In Support of Motion to Vacate 
Order of Default 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Affidavit of Michael Howard In Support of Lansing L. Haynes 
Plaintiffs' Response to Defendant Polatis' Motion 
to Vacate Default Order 

Plaintiff's Response To Defendant Polatis' Motion Lansing L. Haynes 
To Set Aside Default Order 

Hearing Scheduled (Motion for Summary Lansing L. Haynes 
Judgment 10/21/2008 03:30PM) Holmes, 1 hr Golub vs Kirk-Hughes, etal 41501-2013 and 41505-2013 8 of 584



Date: 12/9/2013 

Time: 09:59 AM 

Page 6 of24 

Date Code 

7/24/2008 MEMS 

AFFD 

7/25/2008 HRHD 

8/11/2008 MEMO 

8/12/2008 HRSC 

NOHG 

MOTN 

MOTN 

8/13/2008 HRHD 

MISC 

8/18/2008 HRSC 

NTSV 

NTSV 

8/19/2008 PTCO 

8/20/2008 NTSV 

NTSV 

8/21/2008 FILE 

First Judicial District Court - Kootenai County 

ROAReport 

Case: CV-2007-0008038 Current Judge: Lansing L. Haynes 

Alan Jay Golub, etal. vs. Geraldine Kirk-Hughes, etal. 

User 

User: CLEVELAND 

Judge 

MCCORD Reply Memorandum In Support Of Motion to Vate Lansing L. Haynes 
Order of Default 

BAXLEY Second Affidavit of Kelly Polatis Lansing L. Haynes 

TAYLOR Hearing result for Motion held on 07/25/2008 Lansing L. Haynes 
10:00 AM: Hearing Held Mtn to Set Aside 
Default, McCrea TAKEN UNDER ADVISEMENT 

TAYLOR Memorandum Opinion and Order in Re: Defs Lansing L. Haynes 
Motion for Partial Summary Judgment 

TAYLOR Hearing Scheduled (Motion 08/13/2008 03:00 Lansing L. Haynes 
PM) Mtn pursuant to IAR 12, Holmes, 15 min. 

LSMITH Notice Of Hearing Lansing L. Haynes 

LSMITH Peterson's Motion for Shortening of time and Lansing L. Haynes 
Notice of Hearing 

LSMITH Delano D. Peterson & Lenore J Petersons' Motion Lansing L. Haynes 
for Permission to Appeal From an Interlocutory 
Order of the Trial Court 

TAYLOR Hearing result for Motion held on 08/13/2008 Lansing L. Haynes 
03:00 PM: Hearing Held Mtn pursuant to IAR 
12, Holmes, 15 min. TAKEN UNDER 
ADVISEMENT 

BAXLEY Plaintiffs' Opposition To Defendants' Motion For Lansing L. Haynes 
Permission To Appeal From An Interlocutory 
Order Of The Trial Court 

TAYLOR Hearing Scheduled (Motion for Summary Lansing L. Haynes 
Judgment 09/30/2008 03:30 PM) Miller, 30 min 

BAXLEY Notice Of Service of Defendants Geraldine Lansing L. Haynes 
Kirk-Hughes' First Set of Requests for 
Admissions to Plaintiffs 

BAXLEY Notice Of Service of Defendants Geraldine Lansing L. Haynes 
Kirk-Hughes and Peter Sampson's; Kirk-Hughes 
Development, LLC's and Kirk-Hughes & 
Associates Inc.'s First Set of Interrogatories to 
Plaintiffs 

BAXLEY Delano D Peterson and Lenore J Petersons' Lansing L. Haynes 
Pretrial Compliance (Expert Witness Disclosure 
In Conformity With IRCP 26(b)(4)) 

BAXLEY SUPPLEMENTAL Notice Of Service of Lansing L. Haynes 
Defendants Geraldine Kirk-Hughes' First Set of 
Requests for Admissions To Plaintiffs 

BAXLEY SUPPLEMENTAL Notice Of Service of Lansing L. Haynes 
Defendants Geraldine Kirk-Hughes' and Peter 
Sampson's; Kirk-Hughes Development LLC's and 
Kirk-Hughes & Associates Inc.'s Second Set of 
Interrogatories and First Set of Requests for 
Production of Documents To Plaintiffs 

MCCORD New File Created Lansing L. Haynes 
*******************FILE 
4******************************* Golub vs Kirk-Hughes, etal 41501-2013 and 41505-2013 9 of 584



Date: 12/9/2013 

Time: 09:59 AM 

Page 7 of24 

Date Code 

8/25/2008 NTSV 

NTSV 

8/26/2008 AFFD 

MEMS 

MOTN 

NOHG 

NTSD 

8/27/2008 OPIN 

ORDR 

9/3/2008 MOTN 

9/4/2008 HRSC 

NOTH 

9/8/2008 NOTC 

9/17/2008 MNAM 

MEMO 

NOHG 

9/19/2008 NTSV 

9/22/2008 NTSD 

9/23/2008 MISC 

MOTN 

NOHG 

BRIE 

9/24/2008 MISC 

First Judicial District Court - Kootenai County 

ROAReport 

Case: CV-2007 -0008038 Current Judge: Lansing L. Haynes 

Alan Jay Golub, etal. vs. Geraldine Kirk-Hughes, etal. 

User 

MCCORD pet's Notice Of Service of Discovery 

MCCORD pet's Notice Of Service of Discovery 

MCCOY Affidavit of Patrick E. Miller in Support of 
Defendant Kirk-Hughes' Motion for Partial 
Summary Judgment 

MCCOY Defendants Kirk-Hughes's Memorandum In 
Support Of Motion for Partial Summary Judgment 

MCCOY Defendants Kirk-Hughes's Motion for Partial 
Summary Judgment 

MCCOY Notice Of Hearing 

BAXLEY Plaintiffs' Notice Of Service Of Discovery 

TAYLOR Memorandum Opinion and Order in re: 
Defendant's Motion to Set Aside Entry of Default 

TAYLOR Order Disapproving Defendants' Permissive 
Appeal 

BAXLEY Plaintiffs' Motion and Memorandum For 
Clarification of Order Re Default Judgment 

TAYLOR Hearing Scheduled (Motion 09/30/2008 03:30 
PM) Motion for Clarification of Order Re: Polatis, 
Howard 

MCCORD Notice Of Hearing 

User: CLEVELAND 

Judge 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

CRUMPACKER notice of service of defs 3rd set of interrogatories Lansing L. Haynes 

VICTORIN Motion To Amend Complaint Lansing L. Haynes 

VICTORIN Plaintiffs' Memorandum in Opposition to Lansing L. Haynes 
Defendant Kirk-Hughes' Motion for Partial 
Summary Judgment 

VICTOR IN Notice Of Hearing Lansing L. Haynes 

CRUMPACKER Notice Of Service of Defendants 2nd set of Lansing L. Haynes 
Requests for Admissions to Plaintiffs 

BAXLEY Notice Of Service Of Discovery Responses Lansing L. Haynes 

VICTORIN Defendants Kirk-Hughes's Objection to Plaintiffs' Lansing L. Haynes 
Motion to Amend the Complaint 

LSMITH Defendants Delano d. Peterson & Lenore J. Lansing L. Haynes 
Petersons' Renewed Motion for Partial Summary 
Judgment 

LSMITH Notice Of Hearing on Defendants Delano D. & Lansing L. Haynes 
Lenore J. Petersons' Renewed Motion for Partial 
Summary Judgment 

LSMITH Brief in Support of Delano D. Peterson & Lenore Lansing L. Haynes 
J. Petersons' Renewed Motion for Partial 
Summary Judgment 

BAXLEY Defendant Polatis's Response To Plaintiffs' Lansing L. Haynes 
Motion For Clarification Of Memorandum Opinion 
and Order 
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Date 

9/24/2008 

9/25/2008 

9/30/2008 

10/2/2008 

10/3/2008 

10/7/2008 

10/10/2008 

10/14/2008 

10/15/2008 

10/16/2008 

10/21/2008 

Code 

NTSD 

DRSB 

HRHD 

HRHD 

MEMO 

HRSC 

NOTC 

NTSV 

MEMO 

AFFD 

AFFD 

AFFD 

FILE 

NOTC 

HRVC 

NOTD 

NOTD 

OBJT 

NOTR 

NTSD 

NTSD 

MOTN 

HRSC 

HRHD 

First Judicial District Court - Kootenai County 

ROAReport 

Case: CV-2007-0008038 Current Judge: Lansing L. Haynes 

Alan Jay Golub, etal. vs. Geraldine Kirk-Hughes, etal. 

User 

User: CLEVELAND 

Judge 

BAXLEY Notice Of Discovery Lansing L. Haynes 

CRUMPACKER Defendant's Response Brief in support of Motion Lansing L. Haynes 
for Partial Summary Judgment 

TAYLOR Hearing result for Motion held on 09/30/2008 Lansing L. Haynes 
03:30 PM: Hearing Held Motion for Clarification 

TAYLOR 

TAYLOR 

TAYLOR 

TAYLOR 

ROBINSON 

of Order Re: Polatis, Howard 

Hearing result for Motion for Summary Judgment Lansing L. Haynes 
held on 09/30/2008 03:30 PM: Hearing Held 
Miller, 30 min TAKEN UNDER ADVISEMENT 

Memorandum Opinion and Order Clarifying Order Lansing L. Haynes 
Re: Default 

Hearing Scheduled (Decision 10/21/2008 03:30 Lansing L. Haynes 
PM) 

Notice of Hearing 

Seven Day Notice of intent to serve Subpoena 
For Inspection Of Doc Upon A third Party 

Lansing L. Haynes 

Lansing L. Haynes 

CRUMPACKER Notice Of Service of Defendants Answers Lansing L. Haynes 

Lansing L. Haynes CRUMPACKER Plaintiffs Memorandum in Opposition to 
Petersons Renewed Motion 

CRUMPACKER Affidavit of Michael Howard 

CRUMPACKER Affidavit of Cheryl Reed 

CRUMPACKER Affidavit of Alice Sackman 

New File Created ********FILE #5********** 

Notice of Unavailability 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

SREED 

PARKER 

TAYLOR Hearing result for Motion for Summary Judgment Lansing L. Haynes 
held on 10/21/2008 03:30PM: Hearing Vacated 
Holmes, 1 hr 

CRUMPACKER Notice Of Deposition Lansing L. Haynes 

Lansing L. Haynes CRUMPACKER Notice Of Deposition of Norman Gissell 

SREED 

BAXLEY 

Objection, Withdrawal of Motion and Vacation of Lansing L. Haynes 
Hearing 

Notice Of Transcript Delivery - Deponent Dusty Lansing L. Haynes 
Obermayer 

CRUMPACKER Notice Of Service Of Discovery Responses 

CRUMPACKER Notice Of Service Of Discovery Responses 

Lansing L. Haynes 

Lansing L. Haynes 

JCUMMINGS Plaintiffs' Motion and Memorandum to Amend Lansing L. Haynes 
Scheduling Order and for Expedited Hearing 

TAYLOR Hearing Scheduled (Motion 11/21/2008 10:00 Lansing L. Haynes 
AM) Motion to Strike, Motion to Amend, 
Pat Miller 

TAYLOR Hearing result for Decision held on 10/21/2008 Lansing L. Haynes 
03:30 PM: Hearing Held 
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Date Code 

10/21/2008 OBJT 

OBJT 

10/22/2008 AFFD 

AFFD 

MEMS 

MOTN 

NOHG 

AFSV 

AFSV 

NTSD 

10/27/2008 NOTD 

NOTD 

10/29/2008 HRSC 

NTSV 

10/30/2008 MOTN 

BRIE 

NOTH 

10/31/2008 ORDR 

11/3/2008 NOTR 

11/12/2008 MISC 

11/13/2008 HRVC 

First Judicial District Court- Kootenai County 

ROAReport 

Case: CV-2007-0008038 Current Judge: Lansing L. Haynes 

Alan Jay Golub, etal. vs. Geraldine Kirk-Hughes, etal. 

User 

JCUMMINGS Defendants Kirk-Hughes' Objection to Plaintiff's 
Motion to Amend Scheduling Order 

JCUMMINGS Defendants Kirk-Hughes' Objection to Plaintiff's 
Motion to Amend Scheduling Order 

SREED Affidavit of Patrick E. Miller in Support of 
Defendant Kirk-Hughes' Motion to Amend 

SREED Affidavit of Patrick E. Miller in Support of 
Defendant Kirk-Hughes' Motion to Strike 

SREED Defendants Kirk-Hughes' Memorandum In 
Support Of Motion to Amend Answer 

SREED Defendants Kirk-Hughes' Motion and 
Memorandum to Strike Plaintiffs' Responses to 
Defendant's Request for Admission 

SREED Notice Of Hearing 

JCUMMINGS Affidavit Of Service on 10/14 served Dr. Steven 
Liss 

JCUMMINGS Affidavit Of Service on 1 0/14 served Norman 
Gissel 

JCUMMINGS Notice Of Service Of Discovery 

BAXLEY Notice Of Deposition Duces Tecum of Marilyn 
Golub 

User: CLEVELAND 

Judge 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

BAXLEY Notice Of Deposition Duces Tecum of Alan Golub Lansing L. Haynes 

TAYLOR Hearing Scheduled (Motion to Reconsider Lansing L. Haynes 
11/21/2008 10:00 AM) Holmes 

CRUMPACKER Notice Of Service of Defendants Lansing L. Haynes 

PARKER Defendants Delano D Peterson and Lenore J Lansing L. Haynes 
Petersons' Motion for Reconsideration of the 
Court's Decision on Partial Summary Judgment 
(In Re: Peterson's Motion to Dismiss Conspiracy 
to Defraud 

PARKER Brief in Support of Delano D Peterson and Lenore Lansing L. Haynes 
J Petersons' Motion for Reconseration of the 
Court's Decision on Partial Summary Judgment 
(In Re: Peterson's Motion to Dismiss Conspiracy 
to Defraud) 

PARKER Notice Of Hearing on Defendants Delano D and Lansing L. Haynes 
Lenore J Petersons' Renewed Motion for 
Reconsideration of the Court's Decision on Partial 
Summary Judgment {In Re: Peterson's Motion to 
Dismiss Conspiracy to Defraud) 

TAYLOR Order (re: Summary Jdmt) Lansing L. Haynes 

ROBINSON Notice Of Transcript Lodged Lansing L. Haynes 

HUFFMAN Joint Stipulation to Continue Trial Date Lansing L. Haynes 

TAYLOR Hearing result for Motion to Reconsider held on Lansing L. Haynes 
11/21/2008 10:00 AM: Hearing Vacated Holmes 

Golub vs Kirk-Hughes, etal 41501-2013 and 41505-2013 12 of 584



Date: 12/9/2013 

Time: 09:59AM 

Page 10 of 24 

Date Code 

11/13/2008 HRSC 

HRSC 

HRSC 

HRVC 

NOTD 

NOTD 

NOHG 

NOHG 

11/17/2008 NOHG 

11/20/2008 ORDR 

HRVC 

HRSC 

11/25/2008 HRSC 

NLTR 

MNWD 

NOHG 

11/26/2008 MEMO 

MEMO 

First Judicial District Court - Kootenai County 

ROAReport 

Case: CV-2007 -0008038 Current Judge: Lansing L. Haynes 

Alan Jay Golub, etal. vs. Geraldine Kirk-Hughes, etal. 

User 

TAYLOR Hearing Scheduled (Motion to Reconsider 
12/05/2008 10:00 AM) Holmes 

TAYLOR Hearing Scheduled (Motion to Reconsider 
12/23/2008 10:00 AM) Holmes 
(if not heard on 12/5) 

TAYLOR Hearing Scheduled (Motion 12/05/2008 10:00 
AM) Motion to Strike, Motion to Amend 
Pat Miller 

TAYLOR Hearing result for Motion held on 11/21/2008 
10:00 AM: Hearing Vacated Motion to Strike, 
Motion to Amend, 
Pat Miller 

SREED AMENDED Notice Of Deposition Duces Tecum -
Alan Golub 

SREED AMENDED Notice Of Deposition Duces Tecum -
Marilyn Golub 

SREED AMENDED Notice Of Hearing on Defendants 
Delano D. and Lenore J. Petersons' Renewed 
Motion for Reconsideration of the Court's 
Decision of Partial Summary Judgment (In Re: 
Peterson's Motion to Dismiss Conspiracy to 
Defraud) 

User: CLEVELAND 

Judge 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

SREED 2nd AMENDED Notice Of Hearing on Defendants Lansing L. Haynes 
Delano D. and Lenore J. Petersons' Renewed 
Motion for Reconsideration of the Court's 
Decision of Partial Summary Judgment (In Re: 
Peterson's Motion to Dismiss Conspiracy to 
Defraud) 

HUFFMAN Amended Notice Of Hearing-12/5/2008 10:00am Lansing L. Haynes 

TAYLOR Order {IN RE: JOINT STIPULATION TO Lansing L. Haynes 
CONTINUE TRIAL DATE) 

TAYLOR Hearing result for Jury Trial Scheduled held on Lansing L. Haynes 
01/20/2009 09:00AM: Hearing Vacated 4 day 

TAYLOR Hearing Scheduled (Jury Trial Scheduled Lansing L. Haynes 
08/17/2009 09:00AM) 4 day 

TAYLOR AMENDED Notice of Trial Lansing L. Haynes 

TAYLOR Hearing Scheduled (Motion to Withdraw Lansing L. Haynes 
12/05/2008 1 0:00 AM) McCrea 

MCCORD Notice of Lodging Transcript Lansing L. Haynes 

VICTORIN Motion For Leave To Withdraw As Attorney Lansing L. Haynes 

VICTORIN Notice Of Hearing Lansing L. Haynes 

CRUMPACKER Plaintiffs Memorandum in Opposition to Lansing L. Haynes 
Defendant Petersons Motion for Reconsideration 

CRUMPACKER Plaintiffs Memorandum in Opposition to Lansing L. Haynes 
Defendant Kirk Hughes Motion to Strike 
Responses to Requests for Admission 
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Date Code 

11/26/2008 MEMO 

MISC 

12/1/2008 NOHG 

NOHG 

12/2/2008 BRIE 

FILE 

12/3/2008 HRSC 

MOTN 

MOTN 

12/4/2008 MOTN 

NOTH 

12/5/2008 HRHD 

HRHD 

HRHD 

HRVC 

NOTC 

NOTC 

ORDR 

12/8/2008 NTSV 

12/18/2008 ORDR 

First Judicial District Court - Kootenai County 

ROAReport 

Case: CV-2007-0008038 Current Judge: Lansing L. Haynes 

Alan Jay Golub, etal. vs. Geraldine Kirk-Hughes, etal. 

User 

CRUMPACKER Plaintiffs Memorandum in Opposition to 
Defendant Kirk Hughes Motion to Amend Answer 
to Add Affirmative Defense 

HUFFMAN Amended Motion for Withdrawal 

JOKELA AMENDED Notice Of Hearing 

JOKELA AMENDED Notice Of Hearing 

BAXLEY Reply Brief In Support Of Delano D Peterson and 
Lenore J Petersons' Motion For Reconsideration 
of The Court's Decision On Partial Summary 
Judgment (In RE: Peterson's Motion to Dismiss 
Conspiracy to Defraud) 

PARKER New File Created --File 6--

TAYLOR Hearing Scheduled (Motion for Summary 
Judgment 02/03/2009 03:30 PM) Howard, 1 hr 

CRUMPACKER Defendants Kirk-Hughes Reply in Support of 
Motion To Amend Answer 

CRUMPACKER Defendants Kirk-Hughes Reply in Support of 
Motion to Strike Plaintiffs Responses to Requests 
for Admission 

PARKER Plaintiffs' Motion in Support of Summary 
Judgment Re: Legal Description 

PARKER Note for Hearing 

STONE Hearing result for Motion to Withdraw held on 
12/05/2008 10:00 AM: Hearing Held 
McCrea--GRANTED 

STONE Hearing result for Motion held on 12/05/2008 
10:00 AM: Hearing Held Motion to 
Strike--DENIED, Motion to Amend 
Pat Miller--GRANTED 

STONE Hearing result for Motion to Reconsider held on 
12/05/2008 10:00 AM: Hearing Held 
Holmes--GRANTED 

STONE Hearing result for Motion to Reconsider held on 
12/23/2008 10:00 AM: Hearing Vacated Holmes 
(if not heard on 12/5) 

SREED Notice of Postponement of Deposition Duces 
Tecum 

SREED Notice of Postponement of Deposition Duces 
Tecum 

ROBINSON Order Allowing Withdrawal Of Attorney 

WELLS Notice Of Service -- Kelly Polatis -- served 
12/08/2008 

PARKER Order (In Re: Delano D Peterson and Lenore J 
Petersons' Motion for Reconsideration of the 
Court's Decision on Partial Summary Judgment to 
Dismiss the Plaintiffs' 5th Cause of Action, 
Conspiracy to Defraud) 

User: CLEVELAND 

Judge 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 
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Date Code 

12/18/2008 ORDR 

ORDR 

12/22/2008 ANSW 

1/13/2009 MNWD 

1/20/2009 AFFD 

AFFD 

NOHG 

MISC 

AFFD 

1/27/2009 BRIE 

2/3/2009 HRHD 

2/4/2009 ORDR 

2/6/2009 AFFM 

2/13/2009 MEMO 

BRIE 

2/18/2009 MISC 

2/23/2009 ORDR 

2/26/2009 MOTN 

AFFD 

FILE 

3/3/2009 ORDR 

3/4/2009 MOTN 

First Judicial District Court - Kootenai County 

ROA Report 

Case: CV-2007-0008038 Current Judge: Lansing L. Haynes 

Alan Jay Golub, etal. vs. Geraldine Kirk-Hughes, etal. 

User 

PARKER Order Granting Defendants Kirk-Hughes' Motion 
to Amend Answer 

PARKER Order Denying Defendants Kirk-Hughes' Motion 
to Strike 

SREED Defendants Kirk-Hughes' AMENDED Answer 

MCCORD Motion For Leave To Withdraw As Attorney-
Patrick Miller 

BAXLEY SECOND Affidavit of Delano D Peterson 

VICTOR IN Affidavit of Patrick Miller in Support of Motion to 
Withdraw as Attorneys for Geraldine Kirk-Hughes, 
Peter Sampson, Kirk-Hughes Development, LLC 
and Kirk-Hughes & Associates, Inc Pursuant to 
Rule 11 (b)(2), IRCP 

VICTORIN Notice Of Hearing 

VICTOR IN Answering Brief in of Delano Peterson and 
Lenore Peterson in Opposition to Plaintiffs' Motion 
for Partial Summary Judgment 

VICTOR IN Second Affidavit of Delano Peterson 

BAXLEY Plaintiffs' Reply Brief Re: Motion for Summary 
Judgment on Sufficiency of Legal Description 

TAYLOR Hearing result for Motion for Summary Judgment 
held on 02/03/2009 03:30 PM: Hearing Held 
Howard, 1 hr- TAKEN UNDER ADVISEMENT 

ROBINSON Order Granting Permission To Withdraw Atty 
Patrick Miller 

CRUMPACKER Affidavit Of Mailing 

ROSEN BUSCH Plaintiffs Supplemental Memorandum Re: Legal 
Description 

LEU Supplemental Brief Of Delano D. Peterson And 
Lenore J. Petersons (In Re: Enforceability Of 
Legal Description) 

ROSEN BUSCH Plaintiffs Disclosure of Expert Witnesses 

JOKELA Order RE: Plaintiffs' Motion for Summary 
Judgment RE: Legal Discription 

ROSEN BUSCH Plaintiffs' Motion and Memorandum for Default 
Judgment Re: Defendants Polatis and 
Kirk-Hughes et. al. 

TAYLOR Affidavit of Michael T. Howard 

SREED New File Created ******FILE #7********* 

TAYLOR Order for Default Against Defs Kelly Polatis; 
Geraldine Kirk-Hughes; Peter Sampson; 
Kirk-Hughes Development, LLC: and Kirk-Hughes 
& Associates, Inc. 

HUFFMAN Motion for Final Judgment & Certificate Under 
I.R.C.P. 54 (b) 

User: CLEVELAND 

Judge 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 
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Date Code 

3/11/2009 SUBC 

NOTE 

MISC 

MISC 

3/12/2009 JDMT 

3/16/2009 MOTN 

AFFD 

3/26/2009 AFFD 

AFFD 

AFFD 

MOTN 

4/8/2009 BANK 

STAT 

4/9/2009 HRSC 

STAT 

First Judicial District Court- Kootenai County 

ROAReport 

Case: CV-2007-0008038 Current Judge: Lansing L. Haynes 

Alan Jay Golub, etal. vs. Geraldine Kirk-Hughes, etal. 

User 

ROBINSON Substitution Of Counsel 

ROBINSON Atty Substitution For Geraldine Kirk-Hughes Atty 
L. Sanders Joiner Inactive With Bar List 

LEU Defendants', Except For Petersons, Motion To 
Set Aside Default Ant Opposition To Plaintiffs' 
Motion And Memorandum For Default Judgment 
And for Final Judgment & Certificate Under 
I.R.C.P.54(b) 

LEU Affidavit Of L. Sanders, Joiner In Support Of 
Motion To Set Aside Default And the Oppoisition 
Of Plaintiffs' Motion And Memorandum For 
Default Judgment And For Final Judgmetn & 
Certification Under I.R.C.P. 54{b) 

SREED Judgment 

BAXLEY Defendants', Except For Petersons, Motion To 
Set Aside Default and Opposition To Plaintiffs' 
Motion and Memorandum For Default Judgment 
and For Final Judgment & Certificate Under IRCP 
54( b) 

BAXLEY Affidavit Of L Sanders Joiner In Support Of 
Motion To Set Aside Default and The Opposition 
Of Plaintiffs' Motion and Memorandum For 
Default Judgment and For Final Judgment & 
Certificate Under IRCP 54(b) 

CRUMPACKER Affidavit of Judith H Braeklein in Support of 
Motion to Set Aside Default Judgment or for 
Reconsideration of Defendants Opposition to 
Plaintiffs Motion for Default Judgment & 54(b) 
Certification 

CRUMPACKER Affidavit of Geraldine Kirk-Hughes in Support of 
Motion to Set Aside Default Judgment or for 
Reconsideration of Defendants opposition to 
Plaintiffs Motion for Default Judgment & 54(b) 
Certification 

CRUMPACKER Affidavit of Peter Sampson Jr In Support of 
Motion to Set Aside Default Judgment or for 
Reconsideration of Defendants Opposition to 
Plaintiffs Motion for Default Judgment & 
54(b )Certification 

CRUMPACKER Defendants Except for Petersons Motion to Set 
Aside Default Judgment or for Reconsideration of 
Defendants Opposition to Plaintiffs Motion for 
Default Judgment & 54(b) Certification 

SREED Bankruptcy Filed - Kirk Hughes Development 

SREED Case status changed: Inactive 

TAYLOR Hearing Scheduled (Status Conference 
05/18/2009 03:30 PM) 

TAYLOR Case status changed: Reopened 

User: CLEVELAND 

Judge 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 
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Date Code 

4/9/2009 

STAT 

5/18/2009 INHD 

DCHH 

5/19/2009 NTSD 

6/17/2009 NOTD 

MISC 

MISC 

NOTC 

7/9/2009 NOTD 

NOTD 

7/15/2009 HRSC 

7/22/2009 MISC 

7/23/2009 MOTN 

MOTN 

MOTN 

AFFD 

MEMO 

NOTH 

7/29/2009 AFFD 

MISC 

First Judicial District Court - Kootenai County 

ROAReport 

Case: CV-2007-0008038 Current Judge: Lansing L. Haynes 

Alan Jay Golub, etal. vs. Geraldine Kirk-Hughes, etal. 

User 

TAYLOR Notice of Hearing 

TAYLOR Case status changed: inactive BANKRUPTCY 
KIRK-HUGHES DEVELOPMENT 

JOKELA Hearing result for Status Conference held on 
05/18/2009 03:30 PM: Interim Hearing Held 
HEARING REQUESTED BY MR HOLMES DUE 
TO BANKRUPTCY FILED 

JOKELA District Court Hearing Held 
Court Reporter: LAURIE JOHNSON 
Number of Transcript Pages for this hearing 
estimated: LESS THAN 100 PAGES 

CRUMPACKER Notice Of Discovery 

BAXLEY Notice Of Deposition Duces Tecum of Marilyn 
Golub on 07/10/09 at 9:00AM 

HUFFMAN Amended Notice of Deposition Duces Tecum-
Deponent: Alan Golub- 7/14/09 10:30 AM 

HUFFMAN Amended Notice of Deposition Duces Tecum-
Deponent: Marilyn Golub- 7/14/09 9:00AM 

HUFFMAN Notice of Deposition Duces Tecum- Deponent: 
Alan Golub 7/10/09 10:30 AM 

CRUMPACKER Notice Of Cancellation of Deposition Duces 
Tecum of Marilyn Golub 

CRUMPACKER Notice Of Cancellation of Deposition Duces 
Tecum of Alan Golub 

TAYLOR Hearing Scheduled (Motion 08/07/2009 09:00 
AM) Re: Default Judgments, Howard 

COCHRAN Acknowledgment Pursuant to Rul16(k)(7) IRCP 
Regarding Case Status/Mediation 

PARKER Plaintiffs' Motion to Strike All Pleadings, Motion 
and Other Papers Signed of Filed by L Sanders 
Joiner 

PARKER Plaintiffs' Motion for Dismissal of All Claims 
Against Defendant Peterson 

PARKER Motion for Final Judgment and Certificate 

PARKER Affidavit of Michael T Howard 

PARKER Plaintiffs' Memorandum in Support of Motion to: 
1) Dismiss Claims Against Peterson; 2) Strike all 
Pleadings, Motions, and Papers Filed by L 
Sanders Joiner; and 
3) Issue a Rule 54(b) Certificate of Final 
Judgment 

PARKER Note for Hearing 

LEU Affidavit Of Edwin B. Holmes In Re: Plaintiffs' 
Motion To Dismiss, ET Seq. 

LEU No Objection In Re: Plaintiffs' Motion To Dismiss, 
ET Seq. 

User: CLEVELAND 

Judge 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 
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Date Code 

7/31/2009 MISC 

ANSW 

FILE 

8/3/2009 PLWL 

8/4/2009 DFWL 

MOTN 

8/6/2009 MISC 

8/7/2009 HRVC 

DCHH 

8/10/2009 CVDI 

FJDE 

STAT 

CVDI 

FJDE 

8/19/2009 

8/25/2009 

First Judicial District Court - Kootenai County 

ROAReport 

Case: CV-2007-0008038 Current Judge: Lansing L. Haynes 

Alan Jay Golub, etal. vs. Geraldine Kirk-Hughes, etal. 

User 

BAXLEY Defendants', Except For Petersons, Opposition 
To Plaintiff's Motion To Strike All Pleadings, 
Motions and Other Papers Filed By L Sanders 
Joiner 

User: CLEVELAND 

Judge 

Lansing L. Haynes 

COCHRAN Defendant Kirk-Hughes Development, Cda, LLC's Lansing L. Haynes 
Answer to Plaintiff's Complaint 

SREED New File Created ********FILE #8********** Lansing L. Haynes 

BAXLEY Plaintiffs' Witness List Lansing L. Haynes 

COCHRAN Defendant's Witness List Lansing L. Haynes 

CRUMPACKER Plaintiffs Reply Re: Motion to Strike Lansing L. Haynes 

EARLE Defendants', Except for Petersons, Supplement Lansing L. Haynes 
Exhibit to Opposition to Plaintiff's Motion To Strike 
All Pleadings, Motions, and Other Papers Filed By 
L. Sanders Joiner 

TAYLOR Hearing result for Jury Trial Scheduled held on Lansing L. Haynes 
08/17/2009 09:00AM: Hearing Vacated 4 day 

TAYLOR Hearing result for Motion held on 08/07/2009 Lansing L. Haynes 
09:00AM: District Court Hearing Held 
GRANTED 
Court Reporter: BYRL CINNAMON 
Number of Transcript Pages for this hearing 
estimated: Re: Default Judgments, Howard 

HUFFMAN Civil Disposition entered for: Golub, Alan, Plaintiff; Lansing L. Haynes 
Golub, Marilyn, Plaintiff; Peterson, Delano D, 
Defendant; Peterson, Lenore J, Defendant. Filing 
date: 8/10/2009 

HUFFMAN Final Judgement, Order Of Dismissal - Lansing L. Haynes 
Delano D Peterson & Lenore Peterson 

HUFFMAN Case status changed: Closed Lansing L. Haynes 

HUFFMAN Civil Disposition entered for: Kirk Hughes & Lansing L. Haynes 
Associates Inc, Defendant; Kirk-Hughes, 
Geraldine, Defendant; Peterson, Delano D, 
Defendant; Peterson, Lenore J, Defendant; 
Polatis, Kelly, Defendant; Sampson, Peter, 
Defendant; Golub, Alan, Plaintiff; Golub, Marilyn, 
Plaintiff. Filing date: 8/1 0/2009 

HUFFMAN Final Judgement, Order Of Final Judgement- Lansing L. Haynes 
Except Kirk-Hughes Development 

LEU Miscellaneous Payment: For Making Copy Of Any Lansing L. Haynes 
File Or Record By The Clerk, Per Page Paid by: 
David-Lanz Mtg Receipt number: 0862397 
Dated: 8/19/2009 Amount: $1.00 (E-payment) 

VICTORIN Miscellaneous Payment: For Comparing And Lansing L. Haynes 
Conforming A Prepared Record, Per Page Paid 
by: Winston/Cashatt Receipt number: 0863444 
Dated: 8/25/2009 Amount: $.50 (Check) 
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Page 16 of24 

Date Code 

8/25/2009 

8/31/2009 

APPL 

AFFD 

WRIT 

9/3/2009 

BNDC 

STAT 

APSC 

NOTC 

9/4/2009 STAT 

9/9/2009 MISC 

9/14/2009 RTCT 

9/21/2009 ORDR 

9/30/2009 NOTC 

10/6/2009 BNDC 

10/29/2009 BNDV 

NLTR 

NLTR 

11/10/2009 BNDV 

BNDV 

BNDV 

First Judicial District Court - Kootenai County 

ROAReport 

Case: CV-2007 -0008038 Current Judge: Lansing L. Haynes 

Alan Jay Golub, etal. vs. Geraldine Kirk-Hughes, etal. 

User 

User: CLEVELAND 

Judge 

VICTORIN Miscellaneous Payment: For Certifying The Same Lansing L. Haynes 
Additional Fee For Certificate And Seal Paid by: 
Winston/Cashatt Receipt number: 0863444 
Dated: 8/25/2009 Amount: $2.00 (Check) 

HUFFMAN Miscellaneous Payment: Writs Of Execution Paid Lansing L. Haynes 
by: Michael Howard Receipt number: 0864213 
Dated: 8/31/2009 Amount: $2.00 (Cash) 

HUFFMAN Application for Writ of Execution Lansing L. Haynes 

HUFFMAN Affidavit in Support of Execution Lansing L. Haynes 

HUFFMAN Writ Issued $941,000 Lansing L. Haynes 

LEU Filing: L4 - Appeal, Civil appeal or cross-appeal to Lansing L. Haynes 
Supreme Court Paid by: Kirk-Hughes, Geraldine 
(defendant) Receipt number: 0865100 Dated: 
9/3/2009 Amount: $101.00 (E-payment) For: 
Kirk-Hughes, Geraldine (defendant) 

LEU Bond Posted- Cash (Receipt 865105 Dated Lansing L. Haynes 
9/3/2009 for 100.00) 

LEU Case status changed: Closed pending clerk Lansing L. Haynes 
action 

SREED Appealed To The Supreme Court Lansing L. Haynes 

SREED Notice of Appeal Lansing L. Haynes 

SREED Case status changed: Reopened Lansing L. Haynes 

SREED Clerks Certificate of Appeal - Mailed to Supreme Lansing L. Haynes 
Court Certified Mail 
********7008 1830 0003 7217 5550******** 

HUFFMAN Return Certificate Lansing L. Haynes 
7008 1830 0003 7217 5550-9/11/09 

RICKARD Order Suspending Appeal Lansing L. Haynes 

SREED Notice of Appeal - L Sanders Joiner Lansing L. Haynes 

RICKARD Miscellaneous Payment: For Making Copy Of Any Lansing L. Haynes 
File Or Record By The Clerk, Per Page Paid by: L 
Sanders Joiner Receipt number: 0869094 Dated: 
10/1/2009 Amount: $4.00 (E-payment) 

RICKARD Bond Posted - Cash (Receipt 869573 Dated Lansing L. Haynes 
10/6/2009 for 300.00) 

VICTORIN Bond Converted (Transaction number 9503066 Lansing L. Haynes 
dated 1 0/29/2009 amount 52.25) 

VICTORIN Notice of Lodging Transcript/Laurie Johnson Lansing L. Haynes 

VICTORIN Notice of Lodging Transcript/Byrl Cinnamon Lansing L. Haynes 

VICTORIN Bond Converted (Transaction number 9503168 Lansing L. Haynes 
dated 11/10/2009 amount 58.75) 

VICTORIN Bond Converted (Transaction number 9503169 Lansing L. Haynes 
dated 11/10/2009 amount 189.00) 

VICTORIN Bond Converted (Transaction number 9503170 Lansing L. Haynes 
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Date Code 

11/13/2009 LETR 

11/16/2009 NOTE 

11/18/2009 RECR 

11/20/2009 RECR 

12/16/2009 ORDR 

12/21/2009 HRSC 

NTSD 

AFFD 

NOHG 

NTSD 

NTSD 

NTSD 

1/20/2010 AFFD 

MNCL 

NOHG 

1/29/2010 BANK 

INAC 

STAT 

2/3/2010 ORDR 

2/5/2010 GRNT 

DCHH 

2/8/2010 ORDR 

2/12/2010 ORDR 

2/19/2010 REMT 

3/8/2010 AFFD 

MOSC 

3/23/2010 HRSC 

3/24/2010 ORDR 

First Judicial District Court - Kootenai County 

ROAReport 

Case: CV-2007-0008038 Current Judge: Lansing L. Haynes 

Alan Jay Golub, etal. vs. Geraldine Kirk-Hughes, etal. 

User 

VICTORIN Letter to Attorney Joiner for payment for Appeal 

VICTORIN Called Attorneys Howard and Holmes to Pick up 
Appeal 

BAXLEY Receipt Of Clerk's Record & Reporter's Trans. 
hand delivered to Michael T Howard 

VICTORIN Receipt Of Clerk's Record & Reporter's Trans. 
hand delivered to Ed Holmes 

VICTORIN Order Conditionally Dismissing Appeal 

SVERDSTEN Hearing Scheduled (Motion 02/05/201 0 10:00 
AM) Mtn for Charging Order, Howard, 30 min. 

CRUMPACKER Notice Of Service Of Discovery 

CRUMPACKER Affidavit of Michael T Howard 

CRUMPACKER Notice Of Hearing 

CRUMPACKER Notice Of Service Of Discovery 

CRUMPACKER Notice Of Service Of Discovery 

SHEDLOCK Notice Of Service Of Discovery 

SREED Affidavit of Michael T. Howard 

SREED Plaintiffs' Motion To Compel Discovery 

SREED Notice Of Hearing 

SREED Bankruptcy Filed - Geraldine Kirk-Hughes 

MEYER Inactive- Bankruptcy filed 

MEYER Case status changed: Inactive 

PARKER Supreme Court Order Dismissing Appeal 

JOKELA Hearing result for Motion held on 02/05/2010 
10:00AM: Motion Granted Mtn for Charging 
Order and Motion to Compel, Howard 

JOKELA District Court Hearing Held 
Court Reporter: LAURIE JOHNSONSYC 
Number of Transcript Pages for this hearing 
estimated: 

VICTORIN Charging Order RE: Peter Sampson and Kelly 
Polatis 

VICTORIN Order to Compel Post-Judgment Discovery 

RICKARD Remittitur 

User: CLEVELAND 

Judge 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

CRUMPACKER Affidavit of Michael T Howard re: Motion for Order Lansing L. Haynes 
to Show Cause 

CRUMPACKER Motion For Order To Show Cause Lansing L. Haynes 

SVERDSTEN Hearing Scheduled (Order to Show Cause Lansing L. Haynes 
05/06/2010 03:30 PM) Howard 

LEU Order To Show Cause Lansing L. Haynes 
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Date 

5/6/2010 

7/15/2010 

1/11/2011 

7/11/2011 

6/15/2012 

7/12/2012 

7/19/2012 

5/1/2013 

5/3/2013 

5/8/2013 

5/9/2013 

Code 

DCHH 

STAT 

MISC 

NOTE 

REVR 

HRSC 

STAT 

HRVC 

HRSC 

DCHH 

STAT 

HRSC 

STAT 

NOHG 

HRSC 

HRVC 

HRSC 

HRHD 

ANHR 

First Judicial District Court - Kootenai County 

ROAReport 

Case: CV-2007-0008038 Current Judge: Lansing L. Haynes 

Alan Jay Golub, etal. vs. Geraldine Kirk-Hughes, etal. 

User: CLEVELAND 

User Judge 

SVERDSTEN Hearing result for Order to Show Cause held on Lansing L. Haynes 
05/06/2010 03:30 PM: District Court Hearing Hel< 
Court Reporter: LAURIE JOHNSON 
Number of Transcript Pages for this hearing 
estimated: Howard 

MEYER Case status changed: closed 

CRUMPACKER Full Satisfaction of Mediated Settlement 
Agreement 

Lansing L. Haynes 

Lansing L. Haynes 

MEYER File sent to judge's office to advise on status - per Lansing L. Haynes 
Suzi, case still ongoing 

MEYER Reviewed And Retained 

SVERDSTEN Hearing Scheduled (Status Conference 
07/17/2012 04:00PM) 

SVERDSTEN Case status changed: Closed pending clerk 
action 

SVERDSTEN Notice of Hearing 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

SVERDSTEN Hearing result for Status Conference scheduled Lansing L. Haynes 
on 07/17/2012 04:00PM: Hearing Vacated 

SVERDSTEN Hearing Scheduled (Status Conference 
07/19/2012 09:30AM) 

SVERDSTEN AMENDED Notice of Hearing 

Lansing L. Haynes 

Lansing L. Haynes 

SVERDSTEN Hearing result for Status Conference scheduled Lansing L. Haynes 
on 07/19/2012 09:30AM: District Court Hearing 
Held 
Court Reporter: DEBRA BURNHAM 
Number of Transcript Pages for this hearing 
estimated: 

SVERDSTEN Case status changed: closed Lansing L. Haynes 

SVERDSTEN Hearing Scheduled (Motion for Summary Lansing L. Haynes 
Judgment 06/04/2013 03:30PM) Howard 

SVERDSTEN Case status changed: Closed pending clerk 
action 

CRUMPACKER Notice Of Hearing 

SVERDSTEN Hearing Scheduled (Motion for Summary 
Judgment 06/27/2013 03:30PM) Howard 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

SVERDSTEN Hearing result for Motion for Summary Judgment Lansing L. Haynes 
scheduled on 06/04/2013 03:30 PM: Hearing 
Vacated Howard 

SVERDSTEN Hearing Scheduled (Motion for Summary Lansing L. Haynes 
Judgment 07/09/2013 03:30PM) Howard 

SVERDSTEN Hearing result for Motion for Summary Judgment Lansing L. Haynes 
scheduled on 06/27/2013 03:30PM: Hearing 
Held Howard 

BAXLEY Amended Notice Of Hearing (07/09/13 at 3:30 Lansing L. Haynes 
pm) 
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Date Code 

5/9/2013 MNSJ 

MEMO 

AFFD 

FILE 

AFFD 

5/14/2013 MISC 

5/16/2013 HRSC 

5/17/2013 ANHR 

5/20/2013 ORDR 

6/24/2013 NOHG 

MNVA 

MISC 

BRIE 

AFFD 

FILE 

BRIE 

BRIE 

AFFD 

6/25/2013 AFFD 

AFFD 

AFFD 

AFFD 

MISC 

First Judicial District Court - Kootenai County 

ROAReport 

Case: CV-2007 -0008038 Current Judge: Lansing L. Haynes 

Alan Jay Golub, etal. vs. Geraldine Kirk-Hughes, etal. 

User 

BAXLEY Plaintiffs' Motion For Summary Judgment 
Declaring Interest And Priority In Property 

User: CLEVELAND 

Judge 

Lansing L. Haynes 

BAXLEY Memorandum RE Motion For Summary Judgment Lansing L. Haynes 
Declaring Interest And Priority In Property 

BAXLEY Affidavit Of Alan J Golub Lansing L. Haynes 

BAXLEY ******************New File #9 Lansing L. Haynes 
Created******************* 

BAXLEY Affidavit Of Michael T Howard Lansing L. Haynes 

BAXLEY Plaintiffs' Response RE Kirk Scott's Motion to Lansing L. Haynes 
Dismiss 

SVERDSTEN Hearing Scheduled (Motion to Dismiss Lansing L. Haynes 
07/09/2013 03:30PM) Crotty 

MCKEON Amended Note Of Hearing Re Kirk-Scott, L TO'S Lansing L. Haynes 
Motion To Dismiss 

LEU Order To Consolidate Lansing L. Haynes 

BAXLEY Notice Of Hearing (07/0913 at 3:30pm) Lansing L. Haynes 

BAXLEY Defendant Kirk-Scott LTD's Motion To Vacate Lansing L. Haynes 
Default Judgment 

BAXLEY Defendant Kirk-Scott L TO's Combined Statement Lansing L. Haynes 
Of Facts 

BAXLEY Defendant Kirk-Scott L TO's Brief RE Motion To Lansing L. Haynes 
Vacate Plaintiffs' March 11, 2009 Default 
Judgment 

BAXLEY Affidavit Of Matthew Z Crotty In Response To Lansing L. Haynes 
Plaintiffs' Motion For Summary Judgment And In 
Support Of Kirk-Scott L TO's Motion To Vacate 
Plaintiffs' Default Judgment 

BAXLEY ****************New File #1 0 Lansing L. Haynes 
Created***************** 

BAXLEY Defendant Kirk-Scott L TO's Brief In Response To Lansing L. Haynes 
Plaintiffs' Motion For Summary Judgment 

BAXLEY Defendant Kirk-Scott L TO's Motion To Dismiss Lansing L. Haynes 
Reply Brief 

BAXLEY Affidavit Of Balinda Antoine Lansing L. Haynes 

LEGARD Affidavit Of Richard D Campbell Lansing L. Haynes 

LEGARD Affidavit Of Darlene Moore In Opposition To Lansing L. Haynes 
Plaintiffs Motion For Summary Judgment 

LEGARD Affidavit Of Geraldine Kirk-Hughes In Opposition Lansing L. Haynes 
To Plaintiff's Motion For Summary Judgment 

LEGARD Affidavit Of Melody Jones In Opposition To Lansing L. Haynes 
Plaintiffs Motion For Summary Judgment 

LEGARD Kirk-Hughes Development, LLC's Response In Lansing L. Haynes 
Opposition To Plaintiff's Motion For Summary 
Judgment 
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Date 

6/25/2013 

7/2/2013 

7/3/2013 

7/9/2013 

7/18/2013 

7/19/2013 

7/22/2013 

7/25/2013 

Code 

NOTC 

AFFD 

AFFD 

ANSW 

ANSW 

MNVA 

NOTC 

NOAP 

AFSV 

DCHH 

DCHH 

AFFD 

FILE 

MNSJ 

HRSC 

NOHG 

HRSC 

First Judicial District Court - Kootenai County 

ROAReport 

User: CLEVELAND 

Case: CV-2007 -0008038 Current Judge: Lansing L. Haynes 

Alan Jay Golub, etal. vs. Geraldine Kirk-Hughes, etal. 

User 

LEGARD 

LEU 

LEU 

LEU 

LEU 

LEGARD 

LEGARD 

LEGARD 

LEGARD 

Judge 

Notice Of Joinder By Defendant Kirk-Hughes Lansing L. Haynes 
Development, LLC In Defendant Kirk-Scott, 
LTD.'s Motion To Vacate And Memorandum In 
Support Thereof 

Affidavit Of Michael T. Howard Lansing L. Haynes 

Affidavit Of Michael T. Howard Lansing L. Haynes 

Golub's Response Re: Kirk-Scott And Lansing L. Haynes 
Kirk-Hughes Development's Motion To Set Aside 
Judgment 

Gloub'e Reply Re: Motion For Summary 
Judgment Declaring Interests And Priority 

Defendant Kirk-Scott LTD's Motion To Vacate 
Reply Brief 

Lansing L. Haynes 

Lansing L. Haynes 

Notice Of Joinder By Defendant's Kirk-Hughes & Lansing L. Haynes 
Associates, Inc., Geraldine Kirk-Hughes, And 
Peter Sampson In Defendant Kirk-Scott, L TO's 
Motion To Vacate And Brief In Support Thereof, 
And Kirk-Hughes Development, LLC's 
Memorandum In Support Of The Same 

Notice Of Appearance On Behalf Of Kirk-Hughes Lansing L. Haynes 
& Associates, Inc., Geraldine Kirk-Hughes, And 
Peter Sampson 

Affidavit Of Service -BJA 02/22/13 Lansing L. Haynes 

SVERDSTEN Hearing result for Motion to Dismiss scheduled Lansing L. Haynes 
on 07/09/2013 03:30PM: District Court Hearing 
Held 
Court Reporter: Val Nunemacher 
Number of Transcript Pages for this hearing 
estimated: and Motion to Vacate Default 
Judgment, Crotty 

SVERDSTEN Hearing result for Motion for Summary Judgment Lansing L. Haynes 
scheduled on 07/09/2013 03:30PM: District 
Court Hearing Held 
Court Reporter: Val Nunemacher 
Number of Transcript Pages for this hearing 
estimated: Howard 

DIXON Affidavit Of Michael T Howard Lansing L. Haynes 

HUFFMAN New File ***************** 10 ************************* Lansing L. Haynes 
Created 

CRUMPACKER Defendant Kirk-Scott Lt6s'd Joinder re Lansing L. Haynes 
Kirk=Hughes Development LLC et als Motion For 
Summary Judgment 

SVERDSTEN Hearing Scheduled (Motion for Summary 
Judgment 09/18/2013 03:30 PM) Bissell 

CRUMPACKER Notice Of Hearing 

SVERDSTEN Hearing Scheduled (Motion to Compel 
09/18/2013 03:30PM) Crotty 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 
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Date Code 

7/25/2013 AFFD 

MOTN 

MEMO 

NOHG 

7/26/2013 NOTC 

8/8/2013 HRVC 

HRVC 

8/9/2013 CVDI 

FJDE 

STAT 

8/15/2013 

AFFD 

APPL 

WRIT 

8/20/2013 HRSC 

STAT 

8/21/2013 ORDR 

NOHG 

First Judicial District Court - Kootenai County 

ROAReport 

Case: CV-2007-0008038 Current Judge: Lansing L. Haynes 

Alan Jay Golub, etal. vs. Geraldine Kirk-Hughes, etal. 

User 

HUFFMAN Affidavit Of Matthew Z Crotty ReMotion To 
Compel 

HUFFMAN Defendant Kirk-Scott, L TO's Motion To Compel 

HUFFMAN Defendant Kirk-Scott, L TO's Memorandum In 
Support Of Motion To Compel 

HUFFMAN Notice Of Hearing Re: Motion To Compel 

BAXLEY Notice Of Joinder By Defendant Kirk-Hughes 
Development LLC, Kirk-Hughes & Associates Inc, 
Geraldine Kirk-Hughes And Peter Sampson In 
Defendant Kirk-Scott LTD's Motion To Compel 

SVERDSTEN Hearing result for Motion to Compel scheduled 
on 09/18/2013 03:30PM: Hearing Vacated 
Crotty 

SVERDSTEN Hearing result for Motion for Summary Judgment 
scheduled on 09/18/2013 03:30 PM: Hearing 
Vacated Bissell 

MCCOY Civil Disposition entered for: Internal Revenues 
Service, Defendant; Kirk Hughes & Associates 
Inc, Defendant; Kirk Hughes Development LLC, 
Defendant; Kirk-Hughes, Geraldine, Defendant; 
Kirk-Scott Ltd, Defendant; Peterson, Delano D, 
Defendant; Peterson, Lenore J, Defendant; 
Polatis, Kelly, Defendant; Sampson, Peter, 
Defendant; Tomlinson North Idaho Inc, 
Defendant; Golub, Alan, Plaintiff; Golub, Marilyn, 
Plaintiff. Filing date: 8/9/2013 

MCCOY Memorandum Decision and Order Re: (1) 
Defendant Kirk-Scott, Ltd's Motion to Vacate 
Judgment, (2) Defendant Kirk-Scott, Ltd's Motion 
to Dismiss, and (3) Plaintiff's Motion for Summary 
Judgment 

MCCOY Case status changed: Closed 

MCCOY Miscellaneous Payment: Writs Of Execution Paid 
by: Michael Howard Receipt number: 0034318 
Dated: 8/15/2013 Amount: $2.00 (Cash) 

SVERDSTEN Affidavit in Support of Execution 

SVERDSTEN Application for Writ of Execution 

SVERDSTEN Writ Issued: Writ of Execution: Real Property 
$1,598,652.48 

SVERDSTEN Hearing Scheduled (Motion 09/27/2013 09:00 
AM) Motion to Amend/Alter Under Rule 59, Matt 
Crotty 

SVERDSTEN Case status changed: Closed pending clerk 
action 

HUFFMAN Judgment Re: Interest And Priority In Property 

BAXLEY Note For Hearing RE Motion To Amend/Alter 
(09/27/13 at 9:00am) 

User: CLEVELAND 

Judge 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 
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Date Code 

8/21/2013 MNAM 

MEMS 

AFFD 

AFFD 

8/23/2013 NOTC 

8/27/2013 HRSC 

NOHG 

MOTN 

9/5/2013 MISC 

AFFD 

9/9/2013 AFFD 

MISC 

9/13/2013 DCHH 

ORDR 

9/19/2013 AFFD 

MISC 

9/20/2013 LISP 

9/23/2013 AFFD 

MNAM 

First Judicial District Court - Kootenai County 

ROAReport 

Case: CV-2007 -0008038 Current Judge: Lansing L. Haynes 

Alan Jay Golub, etal. vs. Geraldine Kirk-Hughes, etal. 

User 

User: CLEVELAND 

Judge 

BAXLEY Defendant Kirk-Scott Ltd's Motion To Amend/Alter Lansing L. Haynes 
Judgment 

BAXLEY Defendant Kirk-Scott Ltd's Memorandum In Lansing L. Haynes 
Support Of Motion To Amend Judgment 

BAXLEY Affidavit Of Matthew Z Crotty RE Motion To Lansing L. Haynes 
Amend/Alter Judgment 

BAXLEY Second Affidavit of Balinda Antoine Lansing L. Haynes 

CRUMPACKER Notice of Joinder by Defendants Kirk-Hughes Lansing L. Haynes 
Development LLC Kirk-Hughes & Associates Inc 
Geraldine Kirk-Hughes & Peter Sampson in 
Defendant Kirk-Scott L TO's Motion to 
Amend/Alter Judgment 

SVERDSTEN Hearing Scheduled (Motion 09/13/2013 09:00 Lansing L. Haynes 
AM) Motion to Stay Execution of Writ, Bissell 

HUFFMAN Notice Of Hearing Without Oral Argument Lansing L. Haynes 

HUFFMAN Defendants Kirk-Hughes Development LLC, Lansing L. Haynes 
Kirk-Hughes and Associates Inc, Geraldine 
Kirk-Hughes, and Peter Sampson's Motion to 
Stay Execution Of Writ 

BAXLEY Golub's Response RE Motion For Stay Of Lansing L. Haynes 
Execution 

BAXLEY Affidavit Of Michael T Howard Lansing L. Haynes 

CRUMPACKER Affidavit of Michael S Bissell Lansing L. Haynes 

CRUMPACKER Defendants Kirk-Hughes Development LLC Lansing L. Haynes 
Kirk-Hughes & Associates Inc Geraldine 
Kirk-Hughes & Peter Sampsons Reply in Support 
of Motion to Stay Execution of Writ 

SVERDSTEN Hearing result for Motion scheduled on Lansing L. Haynes 
09/13/2013 09:00AM: District Court Hearing 
Held DENIED 
Court Reporter: Val Nunemacher 
Number of Transcript Pages for this hearing 
estimated: Motion to Stay Execution of Writ, 
Bissell 

SVERDSTEN Order RE: Kirk-Hughes Development, LLC, et Lansing L. Haynes 
al's Moton to Stay Execution of Writ 

VICTORIN Affidavit of Michael T Howard Lansing L. Haynes 

VICTORIN Golub's Response RE: Motion to Amend Lansing L. Haynes 
Judgment 

CRUMPACKER Lis Pendens Lansing L. Haynes 

BAXLEY Second Affidavit Of Matthew Z Crotty RE Motion Lansing L. Haynes 
To Amend/Alter Judgment 

BAXLEY Defendant Kirk-Scott Ltd's Motion To Amend/Alter Lansing L. Haynes 
Reply Brief 
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Date 

9/23/2013 

9/24/2013 

9/26/2013 

9/27/2013 

9/30/2013 

10/2/2013 

10/10/2013 

Code 

NOTC 

LISP 

AFFD 

DCHH 

WRNS 

BNDC 

BNDC 

NORA 

NORA 

ORDR 

CERT 

First Judicial District Court - Kootenai County 

ROAReport 

Case: CV-2007 -0008038 Current Judge: Lansing L. Haynes 

Alan Jay Golub, etal. vs. Geraldine Kirk-Hughes, etal. 

User 

User: CLEVELAND 

Judge 

MCCOY Notice of Joinder by Defendants Kirk-Hughes Lansing L. Haynes 
Development LLC, Kirk-Hughes & Associates, 
Inc, Geraldine Kirk-Hughes, and Peter Sampson 
in Defendant Kirk-Scott, Ltds Reply in Support of 
its Motion to Amend/Alter Judgment 

CRUMPACKER Lis Pendens Lansing L. Haynes 

BAXLEY Affidavit Of Matthew Z Crotty RE Credit Bid Lansing L. Haynes 

SVERDSTEN Hearing result for Motion scheduled on Lansing L. Haynes 
09/27/2013 09:00AM: District Court Hearing Hel< 
Court Reporter: Val Nunemacher 
Number of Transcript Pages for this hearing 
estimated: Motion to Amend/Alter Under Rule 
59, Matt Crotty MIKE BISSELL TELEPHONIC 
509-455-71 00 

CRUMPACKER Writ Returned/Not Satisfied Final Return Lansing L. Haynes 

DEGLMAN Filing: L4- Appeal, Civil appeal or cross-appeal to Lansing L. Haynes 
Supreme Court Paid by: Campbell, & Bissell 

DEGLMAN 

DEGLMAN 

DEGLMAN 

Receipt number: 0040588 Dated: 9/30/2013 
Amount: $109.00 (Check) For: Kirk-Scott Ltd 
(defendant) 

Filing: L4 -Appeal, Civil appeal or cross-appeal to Lansing L. Haynes 
Supreme Court Paid by: Campbell & Bissell 
Receipt number: 0040590 Dated: 9/30/2013 
Amount: $109.00 (Check) For: Kirk Hughes & 
Associates Inc (defendant) 

Bond Posted - Cash (Receipt 40604 Dated Lansing L. Haynes 
9/30/2013 for 100.00) 

Bond Posted - Cash (Receipt 40605 Dated 
9/30/2013 for 100.00) 

Lansing L. Haynes 

CLEVELAND Notice of Appeal- Matthew Z. Crotty (Attorney) for Lansing L. Haynes 
Appellant Kirk-Scott, Ltd. (Kirk-Scott) 

CLEVELAND Notice of Appeal - Michael S. Bissell (Attorney) for Lansing L. Haynes 
Appellants Kirk-Hughes Development LLC, 
Kirk-Hughes & Associates, Inc, Geraldine 
Kirk-Hughes and Peter Sampson 

SVERDSTEN Order RE Kirk-Scott's Motion to Amend/Alter Lansing L. Haynes 
Judgment 

CLEVELAND Certificate Of Certified Mailing- 7012 1010 0001 Lansing L. Haynes 
2166 2215- to ISC (Clerk's Certificate of Appeal 
Attorney Crotty) 

CERT CLEVELAND Certificate Of Certified Mailing- 7012-1010 0001 Lansing L. Haynes 
2166 2208- ISC (Clerk's Certificate of Appeal 

11/21/2013 

11/25/2013 

MISC 

ORDR 

ORDR 

Attorney Bissell) 

VICTORIN Request for Additional Transcript Lansing L. Haynes 

SVERDSTEN Decision and Order Re: IRCP 11 (a)(1) Sanctions Lansing L. Haynes 

CLEVELAND Order Consolidating Appeals- 41501-2013 Lansing L. Haynes 
(2007 -8038) and 41505-2013 (2007 -8038) 
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Date: 12/9/2013 

Time: 09:59 AM 

Page 24 of24 

Date Code 

11/26/2013 MEMO 

AFFD 

MEMO 

MISC 

12/4/2013 NLTR 

ORDR 

NTAP 

12/5/2013 MISC 

First Judicial District Court - Kootenai County 

ROAReport 

Case: CV-2007-0008038 Current Judge: Lansing L. Haynes 

Alan Jay Golub, etal. vs. Geraldine Kirk-Hughes, etal. 

User 

MITCHELL Defendant Kirk-Scott, L TO's Memorandum In 
Opposition to Plaintiff's Fee Petition 

MITCHELL Affidavit of Michael T Howard 

MITCHELL Plaintiff's Memorandum of Costs and Fees Re: 
Order for Sanctions 

MITCHELL Defendants Kirk-Hughes Development, LLC, 
Kirk-Hughes & Associates, INC., Geraldine 
Kirk-Hughes, and Peter Sampson's REsponse in 
Opposition to Plaintiff's Memorandum of Costs & 
Fees Re: Sanctions 

CLEVELAND Notice of Transcript Lodged - Valerie 
Nunemacher, CSR,CCR,RPR 

CLEVELAND Order RE: Sanctions 

CLEVELAND AMENDED Notice of Appeal 

DEGLMAN Amended Notice of Appeal 

User: CLEVELAND 

Judge 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 

Lansing L. Haynes 
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MICHAEL T. HOWARD, ISB No. 6128 
WINSTON & CASHATT, LA WYERS a 
Professional Service Corporation 

1STATE OF" IDAHO }ss 
COUNTY OF KOOTQ.l_;\1 
Fil.£0; 9/ '1 0 

2013 JAN 25 PM 3: 0 I 

3 
250 Northwest Boulevard, Suite 206 

I 
Coeur d'Alene, Idaho 83814 

4 Telephone: (208) 667-2103 
Facsimile: (208) 765-2121 
mth@winstoncashatt.com 5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Attorneys for Plaintiffs 

IN THE DISTRICT COURT OF THE FIRST niDICIAL DISTRICT OF THE STATE 
OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 

ALAN GOLUB and MARILYN GOLUB, 
husband and wife, 

Plaintiffs, 

vs. 

KIRK-HUGHES DEVELOPMENT, LLC, a 
Delaware limited liability company; KIRI<.­
SCOTT, LTD, a Texas corporation; 
INTERNAL REVENUE SERVICE; 
TOMLINSON NORTH IDAHO, INC., an 
Idaho corporation, 

Defendants. 

Case No. Q,V t 3 -[(Q~ 
COMPLAINT FOR DE CLARA TORY 
niDGMENT 

Fee Category: A 
Filing Fee: $96.00 

COME NOW, Plaintiffs Alan Golub and Marilyn Golub, by and through their attomey of record, 

Miclmel T. Howard of Winston & Cashatt, and hereby allege as follows:. 

I 
II 

1. JURISDICTION 

1.1 At all relevant times, Plaintiffs Alan Golub and Marilyn Golub were residents of 

Kootenai County, Idaho. 

Assigned to Ju""e -s,·m JIB- · pson 

COMPLAINT FOR DECLARATORY JUDGMENT­
PAGE I 

z:z:• N:•rrj:-,o;,.~;~3! Blv:J., :!:/ • .:ifte. 206 
G~eur ·:1' .t<.len.;_ ;doho -£3814 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

1.2 

1.3 

1.4 

1.5 

1.6 

At all relevant times, Defendant Kirk-Hughes Development, LLC was a Delaware limited 

liability company owning property and transacting business in Kootenai County, Idaho. 

At all relevant times, Defendant Kirk-Scott, Ltd. was a Texas corporation holJing 

interests in real property and transacting business in Kootenai County, Idaho. 

At all relevant times, Defendant Internal Revenue Service was a federal agency 

exercising its taxing authority and owning interests in real property in Kootenai County, 

Idaho. 

At all relevant times, Defendant Tomlinson Nmih Idaho, Inc., formerly known as 

Tomlinson Black North Idaho, Inc., was an Idaho corporation transacting business in 

Kootenai County, Idaho. 

The court has jurisdiction over the pmiies pursuant to I. C. § 5-514 and 28 USC § 2410. 

2. VENUE 

2.1 

2.2 

This suit seeks the dete1mination of interests and priority in real property located within 

Kootenai County, Idaho. 

Venue is proper pursuant to I.C. § 5-401. 

16 3. FACTUAL ALLEGATIONS AND REQUEST FOR DECLARATORY RELIEF 

17 Defendant Kirk-Hughes Development, LLC 

18 

19 

20 

21 

22 

23 

24 

25 

26 

3.1 

3.2 

3.3 

3.4 

Kirk-Hughes Development, LLC owns in fee simple and possesses three parcels of real 

prope1iy ("the Prope1iy") sih1ated in Kootenai County, Idaho, more fully described in 

Exhibit A. 

On 4/6/09 Kirk-Hughes Development filed for Chapter 11 Bankruptcy protection m 

Nevada, case number 09-15153-mkn. 

On 10/28/10 an Order of Voluntary Dismissal was entered 111 the Kirk-Hughes 

Development Chapter 11 bankruptcy. 

On 5/4/11 Kirk-Hughes Development filed for Chapter 7 Bankruptcy protection 111 

Nevada, case number (11-16944-mkn). 

COMPLAINT FOR DECLARATORY JUDGMENT­
PAGE2 
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1 3.5 On 5/29112 an Order of Dismissal without Discharge was entered in the Kirk-Hughes 

2 Development Chapter 7 bankruptcy. 

3 Plaintiffs Alan and Marilyn Golub 

4 

5 

6 

3.6 

3.7 

Plaintiffs Alan and Marilyn Golub ("Golub") claim an interest in the Property as a result 

of a Judgment recorded on 10/28/2010 as instrument 2287941000. (Exhibit B) 

Golub seeks a declaration that the Judgment lien upon the Property is valid and has 

7 priority over the interests of all Defendants. 

8 Defendant Kirk-Scott, Ltd. 

9 

10 

3.8 Defendant Kirk~Scott, Ltd. may claim an interest in the Property as a result of a Deed of 

Trust recorded on 9117/2010 as instmment 2282148000. (Exhibit C) 

11 3.9 Kirk-Scott's Deed of Trust was recorded in violation of the automatic stay imposed by 

12 Kirk-Hughes Development's Chapter 11 bankruptcy, which lasted from the date of filing 

1.3 on 4/6/09 through date of dismissal on 10/28/10. 

14 3.10 Golub seeks a declaration that Kirk-Scott's 9/17110 recording is void and that Golub's 

15 interest in the Property has priority over any interest claimed or held by Kirk-Scott. 

16 3.11 Alternatively, Golub seeks a declaration that Kirk-Scott's Deed of Tlust is invalid and 

17 

18 

does not attach to one or more of the three parcels comprising the Property. 

Defendant Internal Revenue Service 

19 3.12 Defendant Internal Revenue Service may claim an interest in the Property as a result of 

20 

21 

22 

23 

24 

25 

26 

three Federal Tax Liens filed by its Cincinnati, Ohio office and recorded with the 

Recorder of Kootenai County, Idaho on 11112/08, 11118/08, and 2/8/11 as instmments 

2185434000, 2186284000, and 2302989000. (Exhibit D) The name and address of the 

entity whose liability created the lien is: 

Kirk-Hughes Development, LLC 
33917 S Highway 97 
Han·ison, ID, 83833-7707 

COMPLAINT FOR DE CLARA TORY JUDGMENT -
PAGE3 A ?RO.=:Ess;.:JN.H~L .s=?;Vt8E c:::)R?·OR.iiT:lOt·~ 

2,9:> N:-rt::ttle.3l Bl1itl.. !2.'..iit~ 2.06 
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1 3.13 On 6/18/12 the IRS recorded releases of the three aforementioned tax liens as instruments 

2 2362832000, 2362833000, and 2362835000. (Exhibit E) 

3 3.14 Golub seeks a declaration that by vi1iue of its releases, the IRS has no interest in the 

4 

5 

6 

Property and alternatively, that Golub's interest in the Prope1iy has priority over the 

2/8111 lien filed by the IRS. 

Defendant Tomlinson North Idaho 

7 3.15 Defendant Tomlinson North Idaho may claim an interest in the Property as a result of 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Judgments recorded on 7/1/08, 11114/08, and 2/5/10, as instruments 2166632000, 

2181705000, and 2252391000. 

3.16 On 7/1/08 Tomlinson North Idaho recorded a Judgment obtained against Kirk-Hughes 

Development, Geraldine Kirk-Hughes, Kirk-Hughes, LLC, and Kelly Polatis; instrument 

2166632000. (Exhibit F) 

3.17 On 2/5110 Tomlinson recorded an Order assessmg $32,002.25 in attorney fees to 

Geraldine Kirk-Hughes, d/b/a Kirk-Hughes Development, LLC; instnunent 2252391000. 

(Exhibit G) 

3.18 On 10114/10 Tomlinson recorded a Second Amended Judgment, which ordered that 

Tomlinson take nothing of Kirk-Hughes Development, LLC; instmment 2181705000. 

(Exhibit H) 

3.19 Golub seeks a declaration that Tomlinson has no judgment against Kirk-Hughes 

Development, LLC; has no interest in the Prope1iy; and that its interests, if any, are 

inferior to Golubs' interests. 

WHEREFORE, Plaintiffs pray for judgment against Defendants as follows: 

1. That Defendants, and each of them, and all persons claiming under them, be required to set 

fmih the nature of their claims to said Property; 

2. That all adverse claims to the Property be detennined by decree of this Court; 

3. That said decree declare and adjudge that Defendants Kirk-Scott, Ltd, IRS, and Tomlinson 

North Idaho have no estate, right, title, lien, or interest in the Property; 

COMPLAINT FOR DECLARATORY JUDGMENT­
PAGE4 A ?RO:=Es:=;;;~1f{!.~~ s:.~~Vt:::E G:)R?ORATJON 
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7 

8 

9 

10 

11 

12 

13 

1.4 

15 

16 

17 

18 

19 

20 

21 

22 

23 

2.4 

1 38oss6 

lj 

4. That said decree declare and adjudge that the interests, if any, of all Defendants is inferior to 

that of Plaintiffs; and 

5. For such other and further relief as the court deems just and proper. 

DATED this ~ay of January, 2013. 

~~~~~~~--
MI" EL T. HOWARD, ISB No. 6128 
W STON & CASHATT, LAWYERS, a Professional 
Service Corporation 
Attomeys for Plaintiffs 

251 
26 

II 

II 
II 

COMPLAINT FOR DECLARATORY JUDGMENT­
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EXHIBIT "A" 
. ..arcea~·- .• 

Government Lot 5, Section 3, Township 49 'North. Range 3 w&M; Kootenai County, Idaho 
tying wt:tterly .und &out:hcrly of the following 3 portions of said Government Lot 5 dacrlbed 
at foUowa: · · · · . . · · . · . . l . 

. Beginning at Corner No. 1; from which the Southeast corner of Sed:ion 3, Townlihlp ~ 
North, Range 3 WIM, bean South !3°39.5' Eut, 2383.1 feet; thence South 89°50' West 150 
feat to Comer No.· 2; thence North 0010' West 849.3 feet to comer No. 3; thence South 
77•1D' I!Ut 76.~ feet to Corner No. 4;. th~Mce South 7g039.5' East 121.5 feet to corner No. 5; 
thence South 88°18.S'1!11t 93.1 feet to Comer No,&; thence South 2'7~!2' fast 112.6 feet to 
Comer No.7; thence South 79 40.5' West 64.4feet to Corner No.8; thence South 89°50' 
Welt 174.3 feet to Corner No.9; ~hence South 0°10' fast 611.6 feet: to Corner No.1, the 
~~cc· of beginning · 

' . 
and a parcel of land In Gover~ment Lot 5, Section 3, Township 49 ~orth, Range~ WBM, 
Kootenai County, ldaho, mor11 particularly described as beginning at an Iron pin that I• North 
43°-40'30" West 1954.70 feet from the Southeast corner of Secti9n 3; thence South 89•50' 
West, 569.8 feet to a point; thence North o•:r..o• West 2,6.57 feet to a point; thence North 
68° 54' .East 516.44 feet to I point; thence South 41 °05' East 56.93 feet to a point; thence 
SOuth 16~t44' ~ 163.50 feet to the point of beglnnin;. . · · 

And beginning at Comer No. 1r from which the Southeast tonuir of Section 3r Township 49 
· Nortl1, RAnge 3 WBM1 Kootenai County, Jdaho, bears South 38°17; East 1801.9 feet; thence 
SOuth 89°50' West 233.6 feet to corner No. 2; thence North 16°44' West 1615 feet to 
Comer No.3; thence North 76°1t' East_ 154,4 feet to ccirner No. 4; ttlence SOuth 34°10' 
l!ast.23:2.6 feet to Corner No •. 1, the place of beginning; · 

Also except any portion lying with the following: 

A portion of Govamment Lots 5 and 6; Section 3, ·Township ~9 North, Range 3 WBM, . 
Kootenai County, ldahc, mare partiallarly described as folloWs: Beglnrilng at the 
proportioned 1/16 corner said point being Notth 0°02'1511 West 1323.84 fett from the 
Southeast corner of nld Section 3; thence along the South boundary of said Govennent Lot 
6, South &9•43'48" Wat 1023,70 feet to the true point of beginning; thence contJn\ling · 
South 89°4~'48" WeSt 278.29feet to a point; thence North 161143'2ct' West 124.68 feet to 
comer No. 2 of ~e Brown Tract; l:he!'ce North 89 1150'40" East 2.13:60 feet tD corner No. 1 of 
Brown TnKt; thentc South 34°09'20" ~st 1~.48 fee;t to the true point of beglnnlng;-

ldso except a ~ortlon of Government Lot 5, Section 3, Township 49 North, Range a· WBM, 
Kootenai County, Jdaho more •Peciflcally described 11 fo~lows: . . 
. . . 

·'" 

Commendng at the South quarter cor~r-of aald SecUol\ 3; thence North 0041.'36" West 
along the centerline of Aid Section 3 :Z0%7.13 feet to an iron pin; then~ Ealllt 70.Ge feet: to 
an Iron pin which II the point of beginning for this detaiption; thence l!ast :133.82 feet to an 
Iron pin; thence North 0"4841&~ West 434.22 f!let.to a concrete monument on the shore of 
Like Coaur d'Alene; thcriee NrilthwaterJy alonv the more of Lake Coeur d'Aieae 145 feet 
phil or mlnu• to a point whlc:b 15 North 0 1148'36" Wut of the point of beginning; thence . 
SOIIth 0048'36" 1!81t 475.63 'eet to the poln~ of beginning. 

Alio excepting li portion 'of Govamment Lot 5, SettJon 3, Township 49 North, rAnge 3 WBM, 
Kootenai County, Idaho, more •peclfiCillly doscribed u follows: Commencing at the South 
quarter corner o' nld ~ :s; thence North 0°48'36• West along the centerline of a~ld 
Scictlon 3, 2027.13 feet to an Iron pln; thence East lD3lS8 faetm •n Iron pin whlch Is~ . 
point or beginning for this description; U,ence !ast 101.18 feet to an Iron pin; thence North 
0°48'36" West 368.72 feet to 'I concrete monument on the thore of uke·CoeUr d'Alene; 
thence Northwuterly along the shore of Lake Coeur d'Aie.Ae 1lO feet, plus or minus tA) a 
point which 15 North 0048'36• Welt at the paint of b1t9lnnlng; ~ance contJnulnv South 
0°48'36" .fait 434.22 feet to. the point of beginning. · · · EXHIBIT 
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BUT INCLUDING THf FOLLOWING: . . . 

. A portion of Ciovernment Lot 51 SeCtion 3 Township 49 North, R.ilnge 3 W.B.M., Kootenai . 
COunw, Idaho, more particularly described IS follows: Commencing ilt the South Quarter 
corner, old Section 3; thence · ;,:: 

! 
I 

North 0°48'36" West, along the centerline of .alcJ Section 3, ·2021.13 feet to an Iron pin 
which 1$ the POINT OF BeGINNING for this description; then~ 

felt 70.06 feet to an Iron pin; thence 

'North oo48'3611 West, 476.631eet to a conc:rete monument on the shore of Lake Coeur d'; 
Alene; thence · . 
Northwuterly along the shore of Lake Coeur d' Alene 75 feet plus-or-minus to a concrete 
monument which Is North ov48'36" West of the POINT OF BEGINNING, &aid point being tbe 
Northwett corner of Government Lo~ ~~ said Sec:tion 3; thence . 

South ~48.38" east along the Weat line ·of Aid ·Government LotS, 500 'feet to the POINT OF· 

_·_·· -'-~---~~~G. ~9N~.~.P.._3 .. ~p 
'·····--------· -.~.._ ...... __ , 

PARCEL II: 

The Northeast quarter of the Southwest quarter, Section 3, Township 49 North, Range 3 West, 
Boise Meridian, Kootenai County, Idaho. f7- P A): Ll9 N 0 30 o 3..s-ccQ · 

EXCEPTING THEREFROM: The Southeast quarter of the Northeast quarter of the Southwest 
quarter of Section 3, Township 49 North, Range 3 West, Boise Meridian, Kootenai County~ 
Idaho. ;'7-;0/l) ~9 N0-3 w03S: SOlS"<) · 

PARCEL III: 

The Southeast quarter of the Northwest quarter of the Southwest quarter, Section 3, Township 49 
North, Range 3 West, Boise Meridian, Kootenai County, Idaho. · 
/TI'N~ o/9N0.3wo3sgs-o 

.,_ ... 

.. . 
'I 

I 
I 
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3T/,TEOPlDN;O ., . f~.,c:::s 
COUNTY OF KOCTEJ'.Y\' .. ~ . 

THIS !S TO Ct:RT!FY Tl-l~'\TTH!:: FORL'GUING IS 
J't THlJE CtiP""l (H: THE -Ci~l~~i0J,!'L hDi\i Of~ ·. 
FiU:: OR ri!:COflD IN niiS OFHC~· 

SEALED ONTHIS~t:f~AY OF~ 
.· !Jr>.MIEL,J. ~<O?rb!E~T)11~ 
cuum BY ->""-~=..a...::~::6o4o~L1:fd:l-:-~ 

I ) 

.STA!E OF ll:W-10 .~. }. ···. .. 
~~~ 90IJNTY OF KOOTENAI SS 
. .Jlt:ED: . . . 'J; '; ~~./ 

~ .2llfl9'M~.R r2 /,'Af'flnf5g 

. . l- '1.~ t.f ~ ·o?puty • _ ·· .. 

. . "1fi~cu~.v~-L..L..t~:t&.!i: 
· IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF TilE STATE 

OF IDAHO~ IN AND·FOR THE COUNTY OF I<.OOTENAI . .· 

6 
ALAN GOLUB and .MARILYN GOLUB, 
husband and wife, . . 

7 

B 

9 

. . 10 

Plaintiffs, 

vs. 

·GERALDINE KIRK-HUGHES and PETER 
SAMPSON, husband and wife; iaRK- . 

11 HUGHES DEVELOPMENT; LLC, a Delaware 
limited liability company; KIRK-HUGHES & · 

Case No. CV07-8038 

JUDGMENT AND I.R.C.P. 54(b) 
CERTIFICATE 

DANIEL J. ENGLISH 4P. I 2229054000 \ . 
' . KOOTENAI CO. RECORDER · Page 1 of . 4 1· 
: BBB Date 08/25/2009 Time 12:03:3!5 . ! · 
... REC-REQ . OF WINSTON AND CASHATT . i · 

RECORDING FEE: . · . 12.00 ! . ~~~~~~1!~11 '~11m 1111111111 n~ll~ltlllllltm c.( :. 
.......... -.. ••• • •• -. • .... • • .j,. 

12 1\SSOCIATES,'INC., a Nevada corporation; 
KELLY POLATIS, an individual, and 
DELANO D. AND LENORE J. PETERSON, 
husband and wife, 

DANIEL J. ENGLISH 4P I 2287941000 · 
· KOOTENAI CO. RECORDER Page 1 of 4: 

.. 13 
~' .. 

•( . \ 14 
',~) .· 

15 

BBB Date 10/28/2010 Time 1!5:43:48. 

Defiendants. 
REC..:.RE:a · OF WINSTON AND CASHATT ·. · 
RECORDING FEE: . 19.00 

-----------=..;_~ 1111111~11111111111\llll~mlllmM~URI~Imiiii~IIUIIII~IIIIIlll· 1· 2287941000 XJ 
16 

JUDGMENT sUMMARY 
17 

18 
JUDGMENT CREDITORS 

19 

.20 

2l 

22 

JUDGMENT DEBTORS 

. · 23 ·ATTORNEY FOR CREDITOR · 

24 
PRINCIPAL JUDGMENT AMOUNT:· 

25 

26 
PRE-JUDGMENT INT~REST: 

Alan and Marilyn Golub 

Kelly Polatis . ,. 
Geraldine Kirk-Hughes 
Peter Sampson~ 

· Kirk-Hughes· Development, LLC 
Kirk-Hughes:& Associates, LLC. 

Michael T. Howard of Winston & Cashatt . 
Kenneth B. Howard, Jr. 

$941,000.00': 

12% to run £ro.m March 11,2005 through the date of this . 
Judgment 

JUDGMENT AND I.R.C.P. 54(b) CERTIFICATE­
PAGE 1 EXHIBIT 

1 e 
'------------··- --··--· 
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15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

POST JUDGMENT INTEREST: ·As determined by law to run from the date of this Judgment 
until paid in full. · 

This matter, having come before the Court upon Plaintiffs'· Motion for Default Judgment and 

I.R.C.~. 54(b) Certificate against Debtor, and supported by the Affidavits of Michael T. Howard and. 

Alan Golub, and the pleadings on file, the Court does hereb~ enter Judgment against Debtors as follows:· 

1. Plaintiffs are granted judgment in the principal amount of $941 ,000.00; 

2. Plaintiffs are gninted pre-judgment interest at a rate of 12% beginning March 11, 2qos 

through entry of this judgment. 

3. Plaintiffs are granted_ post-judgment interest to be determined by law from entry of this 

judgment. 

DONE IH OPEN GOUR:T this \ \ day of March, 2009. 

Presented by: · 

MI LT. HOWARD, ISB No. 6128 
KENNETH B. HOWARD, ISB No. 1999 
Attorneys for Plaintiffs 

JUDGMENT AND LR.C.P. 54(b) CERTIFICATE;. 
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18 

19 

20 
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23 

24 
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RULE54~)CERTWICATE 

With respect to the issues determined by the above judgment, it is hereby CERTIFIED, in 

accordance with Rule 54(b ), I.R. C.P., that the Court has determined that there is no just reason for. delay 

in the entry of a final judgrrient and· that the Court has and .does hereby direct that the above judgment or 
. . . 

order shall be a final judgment upon which execution may issue and an appeal may be taken as provided 

by the Idaho Appellate rules. · 

DONE IN OPEN COURT this __ day of March, 2009. 

JUDGMENT AND I.R.C.P. 54(b) CERTIFICATE­
PAGE3 

JUDGE LANSING L. HAYNES 
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9 

I hereby certify that I caused a tri.le and · 
complete copy of the foregoing to be [ ] mailed, 
postage prepaid; [ ] hand delivered; [ ] sent 
via facsimile on this Jj)_ day_ of March~ 
2009, to:· 

Michael T. Howard /" ~~G 
Winston & Cashatt 
6.01 W. Riverside Ave., Suite 1900 
Spokane, WA 99201 
Attorney for Plaintiffs 

Edwin B. Holmes 
Holmes Law Offices; P .A.· 
8109 N. Wayne Drive 

10 PO Box 569 

11 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Hayden, ID 83835-0?69 
Attorn,~Y for Defendants, D.elanoD._ Peterson and Lenore J. ·Peterson 

(.·- ·j JUDGMENT AND I.R.C.P. 54(b) CERTIFICATE-
'-"' PAGE4 · 
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After Recording Return To: 

Balinda Antoine 
306 E. Randol Mill Road 
Suite 100 
Arlington, Texas 76016 

~S~f~bAi·ca~G~~~~RD~k zP!~!2f4!~0~ 
ARR Dale 09/17/2010 Time 13:44:36 
REC-REQmO~BR~lNDR~RN~OmN~ 
RECORDING FEE: 19 00 
1111111 IIIII IIIIIIIIIIIIIIIIIIII~D IIID 1111111111 llllllllllllllillllllll 1 j 2282148000 f'!D -, 

________ [Space Above This Line For Recording Data] _______ _ 

DEED OF TRUST 

THIS DEED OF TRUST, made this 18th day of November, 2004, between KIRK-

HUGHES DEVELOPMENT, LLC, as TRUSTOR, whose address is 2551 S. Ft. Apache Road, 

#103, Las Vegas; Nevada,' 89117, with FIRST :AMERICAN TITLE COl\1PANY as TRUSTEE, 

with real property address being commonly known as 5697 Aripa Road, Harrison, Idaho, 83833 (a 

- house .on a 10 acre parcel, more specifically described as follows: 

/~~} 
\ / 
',__/ 

.( 
[~cc_::c=c~/ 
' ..... _ ...... ~ 

FOR THE LEGAL DESCRIPTION OF THE PREMISES SEE EXHIBIT "A" 
ATTACHED HERETO AND MADE APART HEREOF 

and KIRK-SCOTT, LTD., as BENEFICIARY, whose address is 306 E. Randol Mill Road, #100, 

Arlington, Texas, 76016, 

SUBJECT TO: 1) Taxes for the fiscal year; 2) Rights-of-way, reservations, restrictions, 

easements and conditions-of..:record; 3) Encumbrances held by Mortgagee; together with an and 

singular the tenements, . hereditament and appurtenances thereUnto belonging or in anywise 

appertaining. . 

FOR THE PURPOSE OF SECURING payment of the indebtedness evidenced by a Note 

herewith in the amount of One Million Three Hundred Fifty Thousand Dollars ($1,350,_QOO.OO) to 

be paid by KIRK-HUGHES DEVELOPMENT to KIRK.-SCOTI, LTD., within five (5) years and 

thereafter as set forth in the Note which is secured by this Deed of Trust. 

EXHIBIT 

1 I C 
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'··-,,./' 

FIRST AMERICAN TITLE shall be designated as TRUSTEE on this Deed of Trust. 

BY SIGNING. BELOW, the TRUSTOR accepts and agrees to the terms and covenants 

contained in this Security Instrument and in any Rider executed by the TUSTOR and recorder with· 

it ~r£· 
TRUSTOR 

SHERRY PAmRSON 
NOTARY PUBUC 

STATE OF NEVADA 
Date Appointment Exp: 02·1D-20DB 

Certificate No: 04-86807-1 

__________ [Space Below This Line For Acknowledgment. ________ _ 

2 
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\''--··.::c=.:c'j 
·....__.....,_,.,./ 

EXHIBIT "A" 
. Parcel~·- .• 

Government Lot S, Section 3, Township 49 'North. Range 3 WIJM; KoCJtenaJ County, Idaho 
tying westerly .and 110uthcrly of thO following 3 portions of llaid CJovemment Lot 5 dacrlbed 
asfollowe: · · · · . . · · ., ·. . 

I 

. Beginning at Comer No. 1; from which tha Southca.t corner of Section 3, Township ~ 
North, Range 3 WBM, bean South 53°39.5' Eut, 2383.1 feet; thence South 89°50' West 150 
feet to Comer No.2; thence North oo1o• We$1: 849.3 feet to comer No.3; thenc:e South 
77°10' east 76. Iii feet to corner No. 4;. th111nce South 7go39.5' l!aat 121.5 feet to corner No, 5; 
thence South 1!18°18.5' &!1st 93.1 feet to Corner No. a; thence South 2'1'!2' East 112.6 feet to 
Comer No. 7; thence South 7°40.5' West 64.4 feet to Corner No. 8; thence South 89'50' 
West 174.3 feet to Comer No. 9; ~hence Soutb 0°10' !ast &11.6 feet: to Corner No. 1, the 
~~ce·of beginning · 

. . 
and a parcel of land In Government Lot 5,. Section 3, Towuhip 49 ~orth, Range~ WBM, 
Kootenai County, lclaho, moni partlallarfy described all beginning at 1n Iron pin that Is North 
43°40'30" Welt 195470 feet from the southeast Ct)mer of Secti9n 3; thence South 89•so· 
West, 569..8 feet to a point; thence North 0°10' West 2,6.51 feet to a point; thence North 
68° 54' ~lit 516.44 feet to II point; thence South 41 1105' east 56.93 feet to a point; thence 
SOuth 16°44' ~ 163.50 f~et to the point of beginning. · · 

An~ beginning at Comer No. 1, from whlcb tfle Southeast corner of Sectfon 3, Township 4j 
· Nvrth, RAnge 3 WBM1 Kootenai County, Idaho, bears South 38°l7; East 180l.9 feet; thence 
South 89°50' West 233.6 feet to Corner No.2; thence North 16°44• West 163.5 feet to 
Comer No. 3; thence North 76°1i' East, 154.4 feet to COrner No. ~;thence ~&tth 34°10' 
Ea.t.23:Z.6 feet to Corner No •. 1, the place of beginning; · 

Also except any portion lying with the following: 

A portion of Government Lotw 5 and 6; ~on 3, Township ~9 Norttl, Range 3 WBM, . 
Kootenai County, Idaho, more particularly described as follows: Bqlnrilng atthe 
proportioned 1/16 corner said point beJr.g North 0°02'15'' West 1323.84 fettt from the 
Southeast corner of auld Section 3; thence along the South bound11ry of said Goverment Lot 
6, South 89•43'48" Wett 1023.70 feet to the true point of beginning; tbenc:e continuing · 
South 89°4~'48n WeSt 278.:2.9 feet to a point; thence North 16°43'20" West 124.68 feet to 
comer No. 2 of .the Brown Tract: thence North 891150'40" East 233~60 teet t:D corner No. 1 of 
Brown TRKt; tbentc South 34"09'20" e.~ 1~.48 feet to ttae b'ue point of beginning;· 

Also except a ~oltlon of Qovemment Lot S, Section 3, Townlhlp 4i North, Range 3 WBM, 
Koo.-nal County, Jdeho more apeclflcally described •• fo~lows: 

.~ 

Comtnendng at tni South quarter cor~er.of Aid Section 3; thence North 0048.'36" West 
•long the centerline of uld Section 3 2027.l3 feet to an Iron pin; thenc;e East 70.06 feet to 
an Iron pin which II the point of beginning for this daaiptlon; thence Eut 133.82 feet 1D an 
Iron pin; thence North 0048U" West 434.22. feet.1D a concrete monument on the shore of 
Like Coaur d'Alene; thence Notthwaterly along the lhore of Lake Coeur d'Alene 145 feet 
plut or mlnu• to a point which 1» North 01148'3&" West of the point of beginning; thence . 
SOuth 0048'36" E.llt 475,63 (oet to the poln~ of beginning, 

Alio excepting IIi portion 'of Giovemment Lot 5, Sed:lon 3, Township 49 North, rAnie 3 WBM, 
Kootenai County, Jdaho, more speclf"acally described u foUows: Commencing at the South 
quarter corner of uld ~ 3; thence North 0°48'36"' West along the centerline of ·~ld 
Stictlon 3, 2027.13 feet to an Iron pin; thence Ea.t 203ll8 faetto an Iron pin which Is~ . 
point of beginning for this description; U,enc:e East 101.18 feet to an Iron pin; thence North 
0°48'36" West 368.72 feet to~ concreto monument on the thore of Lake·CoeUr d'Alene; 
thence Northwuterty along tbe shore of Lake Coeur d'Alene 120 feet, plus or mlnL1.8 t.CJ a 
point which Ja North 0048'36" Welt of the point of bevinnlng; ~ence continuing South 
0°48•36• .&~It 434.22 feet to. the point of beginning. · · · 
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8UTINCLUD~G THf FOUQWING: 

. A portion of Government Lot 5, SeCtion 3 Township 49 North, Range 3 W.B.M., Kootenai · 
Counw, Idaho, more partlc:ularly described as follows: Commencing at the South Quarter 
ct;Jmer, Aid Section 3; thence .;,:: 

I· 
I 

North 0°48'36" W~ along the centerline of 1afcJ Section 3, ·2027.13 feet to an Iron pin 
which b tho POINT OF BeGINNING for tbl11 desc:ription; thence 

b.t 70.06 feet to an Jron pin; thence 

"North 0048'36" West_ 476.63 fec=t to a concrete monument on the shore of Lake Coeur d': 
Alene; thence · . 
Northwuterly along the shore of Lake Coeur d' Alene 75 feet plus-or·minus to a 
monument which 1$ North 0 9 48'36" West of the POINT OF BEGINNING, &aid poi1 
Northwest Corner of Government Lo~ ~r said Sectlo~ 3; thence . 

South 0"48'38" east •long the We&t line ·of Aid ·Government Lot s, 500.feet to th1 _·· ~~--~v~G. :t-9 N~-~.P.._3 .. ~9. 

I 

\~~~~~1: 

PARCEL II: 

The Northeast quarter of the Southwest quarter, Section 3, Township 49 North, Range 3 West, 
Boise Meridian, Kootenai County, Idaho. ('9- p A): ~ 9 N 0 3{;.) o 3~ · 

EXCEPTING THEREFROM: The Southeast quarter of the Northeast quarter of the Southwest 
quarter of Section 3, Township 49 North, Range 3 West, Boise Meridian, Kootenai County; 
Idaho. /'7-PN -¥9 IV0-3 wo 3-S" SaS""C:> · 

PARCEL ill: 
c:;\o­

The Southeast quarter of the Northwest quarter of the Southwest quarter, Section 3, Township 49 r l o ~. 
North, Range 3 West, Boise Meridian, Kootenai County, Idaho. 
lt-~N ~ o/ 9N 0..3W o3 .s-'6s-o 

... ... 

4 . 
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8801 

Form 668 (Y}{c} 
Department of the Treasury - Internal Revenue Service 

Notice of Federal Tax Lien "(Rev. February 2004) 
·;.-':. 'l\, 

/-··· ~~ BUSINESS/SELF EMPLOYED AREA #6 Serial Number 
For Optional Use by Recording Office 

iien Unit Phone: (800) 913-6050 491162208 

As provided by section 6321, 6322, and 6323 of the Internal Revenue 
Code, we are givi_ng a notice that taxes (including interest and penalties) 
have been assessed against the following-named taxpayer. We have made 
a demand for payment of this liability, but it rema~ns unpaid. Therefore, 
there is a lien in favor of the United States on all property and rights to 
property belonging to this taxpayer for the amount of these taxes, and 
additional penalties, interest, and costs that may accrue. 

Name of Taxpayer KIRK-HUGHES DEVELOPMENT LLC , a Partne 

Residence 33917 S HIGHW~Y 97 
HARRISON, ID 83833-7707 

IMPORTANT RELEASE INFORMATION: For each assessment listed below, 
unless notice of the lien is refiled by the date given in column (e), this notice shall, 
on the day following such date, operate as a certificate of release as defined 
in IRC 6325(a). 

ship 

Kind ofTax 
(a) 

Tax Period 
Ending 

(b) 
Identifying Number 

{c) 

Date of 
Assessment 

(d) 

Last Day for 
Refiling 

941 
941 

09/30/2007 
12/31/2007 

20-1772196 
20-1772196 

03/03/2008 
03/03/2008 

(e) 
04/02/2018 
04/02/2018 

Unpaid Balance 
of Assessment 

(f) 
6150.37 
9791.06 

DANIEL J. ENGLISH .. iP - -I 2185434000. 
: KOOTENAI CO. RECORDER Page 1 of 1 
' DLS Date 11/12/2008 Time 10:53:08 

REC-REQ OF HAIL 
INTERNAL REVENUE SERVICE 

PO BOX 145595 
STOP 8420G 

CINCINNATI, OH 45250-9732 

Place of Filing 
COUNTY RECORDER 
KOOTENAI 
Coeur d'Alene, ID 83814 

RECORDING FEE: 3.00 
lllllllllDIIIDIIIIII mllllllllllll m1~ IIIII Ullllllllllllllllllllllllll 
218S434000 XN .--------.. 

EXHIBIT 

ID 

Total $ 15941.43 

This notice was prepared and signed at SEATTLE, WA , on this, 

the 03rd day of November 

_gnature 

\--.___.:!'or S . GERTSEN 

2008 

Title 
REVENUE OFFICER 26-06-3434 
(208) 765-9316 

{NOTE: Certificate of officer authorized by law to take acknowledgment is not essential to the validity of Notice of Federal Tax lien 

Rev. Rul. 71-466, 1971 - 2 C.B. 409) . Form 66B(Y)(c) (Rev. 2-2004) 
Part t ·Kept By Recording Office CAT. NO 60025X 
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Form 668 {Y)(c) 
(Rev. February 2004) 

/~·{-..... 

8801 
Department of the Treasury - Internal Revenue Service 

Notice of Federal Tax Lien 
/--- \rea: Serial Number For Optional Use by Recording Office 

'' ,:fMALL BUSINESS/SELF EMPLOYED AREA #6 
_ Lien Unit Phone: (800) 913-6050 _ 492039308 

As provided by_ section 63.21, 63.22, and 6323 of the Internal Revenue 
Code, we are giving a notice that -taxes (including interest and penalties) 
have been assessed against the. following-named taxpayer. We have made 
a demand for payment of this liability, but it remains unpaid. Therefore, 
there is a lien in favor of the United States on all property and rights to 
property belonging to this taxpayer for the amount of these taxes, and 
additional penalties, interest, and costs that may accme. · 

Name of Taxpayer KIRK-HUGHES DEVELOPMENT LLC , a Partne 

Residence 33917 S HIGHWAY 97 
HARRISON, ID 83833-7707 

IMPORTANT RELEASE INFORMATION: For each assessment listed below, 
unless notice of the lien is refiled by the date given in column (e), this notice shall, 
on the day following such date, operate as a certificate of release as defined 
in IRC 6325(a). 

ship 

Kind of Tax 
(a) 

Tax Period 
Ending 

(b) 
Identifying Number 

(c) 

Date of 
Assessment 

(d) 

Last Da_y for 
Refiling 

(e) 

941 06/30/2008 20-1772196 09/08/2008 10/08/2018 

Unpaid Balance 
of Assessment 

(f) 

10712.16 

, DANIEL :L ENGLISH 1P--- I -2186284000 
· KOOTENAI CO. RECORDER Page 1 of 1 
; DLS Date 11/18/2008 Time 10:07:31 

REC-REQ OF HAIL 

INTERNAL REVENUE SERVICE 
PO BOX 145595 

STOP 8420G 
CINCINNATI, OH 45250-9732 

-· --- 1 . --- r·-
Place of Filing 

COUNTY RECORDER 
KOOTENAI 

RECORDING FEE: 3 00 
IIUIIIIIIIIIIIIIIIIIIII lllllll~llllll 11m 111111111 IIIII 1111~1! 111111 • 
2186284000 XN 

Total $ 10712.16 
Coeur d'Alene, ID 83814 

This notice was prepared and signed at SEATTLE, WA , on this, 

the 05th day of November 2008 

ignature Title 
REVENUE OFFICER 
(208) 765-9316 

26-06-3434 \ 
'-. _____ ,£or S. GERTSEN 

(NOTE: Certificate of officer authorized by law to take acknowledgment is not essential to the validity of Notice of Federal Tax lien 
Rev. Rul. 71-466, 1971 - 2 C.B. 409) 

Part 1 - Kept By Recording Office 
Form 668(Y}(c) (Rev. 2-2004) 

CAT. NO 60025X 
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-----------r----1~0~1~8~2~--------------------------------------------------

Form 668 (Y){ c) 
(Rev. February 2004) 

Department of the Treasury - Internal Revenue Service 

Notice of Federal Tax Lien· 
.;,-----~------.L.---------..------------,;-:~::-:7~:-:-:---:--=----::--~--
c:r '\fea: . Serial Number For Optional Use by Recording Office 

:MALL BUSINESS/SELF EMPLOYED AREA #6 
--Lien Unit Phone: (BOO) 9B-6050 751950611 ~ 

A5 provided by section 6321, 6322, and 6323 of the Internal Revenue 
Code, we are giving a notice that taxes (including Interest and penalties) 
have been assessed against the following-named taxpayer. We have made 
a demand for payment of this liabilitY, but It remains unpaid. Therefore, 
there Is a lien in favor of the United States on all property and rights to 
property belonging to this taxpayer for the amount of these taxes, and 

INTERNAL REVENUE SERVICE 
PO BOX 145595 

addlti~nal penalties, interest, and costs that may accrue. 

Name of Taxpayer KIRK-HUGHES DEVELOPMENT LLC 
HUGHES GEARLDINE KIRK MBR. 
a Partnership 

Residence PO BOX 3 7 04 
COEUR D ALENE, ID 83816-2529 

STOP 8420G 
CINCINNATI, OH 45250-9732 

IMPORTANT RELEASE INFORMATION: For each assessment listed below, 
unless notice of the lien is refiled.by the date given in column (e), this notice shall, 
on the day following such date, operate as a certificate of release as defined 
in JRC 6325(a). 

·Kind ofTax 
(a) 

1065 
1065 
941 
941 
941 
941 

Place of Filing 

Tax Period 
Ending 

(b) 

12/31/2007 
12/31/2008 
03/31/2009 
06/30/2009 
12/31/2009 
03/31/2010 

Identifying Number 
'(c) 

20-1772196 
20-1772196 
20-1772196 
20-1772196 
20-1772196 
20..,1772196 

COUNTY RECORDER 
KOOTENAI 

Date of 
Assessment 

(d) 

Last Day for 
Refiling 

(e) . 

Unpaid Balance 
of Assessment 

(0 
11/30/2009 
11/30/2009 
06/01/2009 
09/2 8/2 0'09 

12/30/2019 
12/30/2019 
07/01/2019 
10/28/2019 
05/12/2020 
08/11/2020 

12~40.00 
2160.00 
2046.34 

538.10 
6254.62 
515.77 

.04/12/2010 
07/12/2010 

- .. -- - ·-·· --· --
CLIFFORD T~ HAYES lP I 2302989000.'· 
KOOTENAI CO. RECORDER Page 1 of 1 
JRB Date 02/15/2011 Time 15:03:02· 
REC-REQ OF HAIL 
RECORDING FEE: 10.00 
lllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllll 
23029890 0 XN 

Total $ 23754.83 
Coeur d'Alene, ID 83814 

This notice was prepared and signed at SEATTLE, WA 
, on this, · 

the 0 8th day of February 2011 

jgnature 
26-06-3416 

---·:for RENE FOSS 
(NOTE: Certificate of officer authorized by law to take acknowledgment is not essential·to the-·validity of Notice of Federal Tax lien 

Rev. Rul. 71·466, 1971 - 2 C.B. 409) . Form 668(Y)(c) (Rev. 2-2004) 
Part 1 ·.Kept By Recordln1r Office ·CAT. NO 60025X 
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•-.-. --· . 

. -· 
... 

;;_,.,;*--

·fo~668(Z) 
.678.8 .• Department of the Treasury .: Internal Rev~nue Service 

-Certificate of Release ·of Federal- Tax ·-"Lien .. ·· .· · . (Re~. 10-2000) 

~-;~--------~-L----~~------------~--~----------------~~~~~~--~--~--~~--~ 
· r "-"rea· . Serial Number For Use by_Recording Office 

AALL BUSINESS/SELFEMPLOYEO AREA #6 
,den Unit Phone: (BOO) 913-6050 4911.62208. 

I certify that the following-named taxpayer, under the requirements of section 6325 (a) . 
·: of the .Internal Revenue Code has satisfied .the taxes listed below and ail statl!f:ory 
· :additio~s. Therefore, the lien provided b_y Code section 6321 for these _taxes and 
additions has been released. The proper officer ·in the office where the notice. of 
hrternal revenue .tax lien was filed on November · 12 

· · 2 0 0 8 · , is :authorized to note the ·books to show the release of this lien for 
these taxes ·and-additions.' 

Name of Taxpayer 
KIRK-HUGHES DEVELOPMENT LLC, a Partnership· 

·: .': 

... . . 

. ' 
; ---

.... 

., .. 

. . :·. 

·.:·. 

.. .. 
. , 

.! . 

...... 

.... · ·i 
'•; 

·.: 

Re~iden~e33917 S HIGHWAY .97 
HARRISON~ ID 8383:?:-7707 

-- .. . ::--· 
.··_:. ,l 

COURT 
UCCNo. 
· n/a 

RECORDING ·.INFORMATiON:. 
Liber • Page_ 
n/a • n/a 

Serial No. 
2185434000 

Tax Period. 
Kind of Tax .. ..· . Ending , lden~lfybtg Number 

_iaJ lbJ · ·· · (cJ 
941 09/3 0/;2007. 20-'1772196. 

··.,;/:..-",. 941 12/31/2007 ·20-17721.96 
i "'~<*******lk*****'*:****" **·*"********·**· . \-==il . . . ,· .· . . . . -. . .. 

\. . .._..,.__- .. 

Piace·of Filing . 

.·. .. 

-:· 

COUNTY REGORDER 
KOOTENAI 

· Date· or ·.. Last Day.for 
· Assessmenf .. _ Reftllng.. .. 

(dJ ·. ·teJ · · ··.·· 
03/03/2008 .. 04/.0~/2.018 .. 
03/03/2008 .04/02/2018: 
·********'**"#. ************' 

Unpaid Bali~nce ·. 
. of Assessment 

·. <: -itJ•. ·.· 
· .. 6150.37 
.-<979:1.. 06 .. 

·* *** **·* * **.**'* * *:* 

. --- -· ·- -· --·--· ·-'-·--· -- • ·-· ·-·. -· - .c_ 

· ·' CLIFFORD T. HAYES 1P 2362832000 \ 
·. KOOTENAI COUNTY RECORDER Page 1 of 1 . 

DAS I Date 06/18/2012 Time 04:44:37 ' · 
REQ OF INTERNAL REVENUE SERVICE 
RECORDING FEE: $10.00 

1~111111111111111111111111111111111111111111111111111111111 
· ...• ~~6~r~0~L 8M .. 

! .. 

. --· __ ,,._ ... 

Total . $ ~5941.~43 

' Coeur d'Alene, ·In 8381'4 · 

This notice was prepared and signed at 
SEATTLE, WA ···.,on ~ilis, 

EXHIBIT 
. . 

the 06th day of June. 2012. 
. ' 

· .. 

·';!nature ~. · OTpitelera·· tAona···Manage __ r·,··_.· ... •••••• .. -~ 
..___. .·. • \ ~ \~c:.; ·· centralized Case Proce~sing-I,.ien Unit 
~~-=~~------~~~~--~~~~--~~~7.7~~~~~~~~--~~ . (NOT£: Certificate of officer authorized by law to lflke acknowledgments is not essential to,the validity ~f Certificate of l}elease of .. 

Federai,T!)xlien Rev. Rul. 7i~466;1971 -.2 C.B. 409} · .. . · · .· .. . Fo~m 668 {Z) !Rev. i0~2000) ·' 
fart 1 • RECORDING OFFICE. CAT; NO 600261 . 

. - .... :. 

·. i 

. ,: >·-

. -~ . ,. . ·. ! 

. .. , ':·. 

·'i 

.... '. 

; . 
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.I ; \" 

--·--------­
.' 

.... : 
-"'-*-·-. _.! :······. 

·:Department ofthe.Treasury- Jnte~hai:Reve~ue seivi~e ·· · .. :·~_Form &68 -cz-> · 6788. 
. · ... 
. : ·. ·. ~. 

· ·. · .f Ae~~ i o-20001. 
'.• ., . ·.· .-·.· .. 

. tr:~,.._,., ea· .·· - · · · . · -:serial Number 
< .kill. ·i:n1siNEss;imLF .·EMPLOYED ·AR.E:A .#6 . 

For Use bv Recording·Office, · ._·· ·-:·;_·.·= 

· · .-den ljnit Phone: (soo). 913;...60SO .· . 492039.308 . 

:·; ,· .·. : .. ~hese taxes arid .additions .. :.·· 

:·:.··::.·Name of Taxpa~er . · .. · · : • ·· · · · · · 
. .. ·KIRK"": HUGHES DEVELOPMENT I,LC, · a )?art:O.e:r-ship ... 

. ·. · .. 

:.< .. . 

Flesider:ice3391:7 s .HIGffiqAY 97.. . . · . 
.HARRISON, ID 83833:...7707 

.,. 
. :~ . 

·Liher Page· 
-~-. _n/a _ : n/a 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF IDAHO 

TOMLINSON BLACK NORTH IDAHO, 

Plaintiff, 

VS. 

GERALDINE KIRK-HUGHES and 

KELLY POLATIS, et al., 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) ________________________________ ) 

Case No. CV-06-118-N-RHW 

AMENDED 
JUDGMENT ON JURY VERDICT 

This action carne on for trial before the Court and a Jury, 

Honorable Robert H. Whaley, United States Judge/ presiding, and the 

issues having been duly tried and the jury having duly rendered its 

verdict, 

IT IS ORDERED AND ADJUDGED: 

That plaintiff Tomlinson Black North Idaho recover from the 

defendants Geraldine Kirk-Hughes; Kirk-Hughes 1 LLC; Kirk-Hughes 

Development, LLC; and Kelly Polatis the sum of $235,000.00 1 with 

interest thereon at the rate of 2.51 percent as provided by law, 

and its costs of action. 

Dated this 24th day of Jun~~ 2008. 

CAMERON S. BURKE, Clerk 

by: Michelle Fox/ Deputy EXHIBIT 

Jean 

F 
Digitally signed by Jean Gerrells 

G II DN: cn=Jean Gerrells, err e 5 emall=jean_gerrells@ld.uscourts.gov, 
· o=US Courts, ou=US Courts, c=US 

Date: 2008.06.24 15:23:02 -07'00' Golub vs Kirk-Hughes, etal 41501-2013 and 41505-2013 49 of 584
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Case 2:06-cv-00118-RHW Document 195 Filed 01/29/10 Page 1 of 2 

Case: 08-35900 01/27/2010 Page: 1 of 2 DktEntry: 7210231. . . 

FILED 
UNITED STATES COURT OF APPEALS JAN 27 2010 

FOR THE NINTH CIRCUIT 
MOLLY C. DWYER, CLERK 

U.S. COURT OF APPEALS 

TOMLINSON BLACK NORTH IDAHO, 

Plaintiff- Appellee, 

v. 

GERALDINE KIRK-HUGHES, an 
individual doing business as Kirk- Hughes 
and Associates, doing business as Kirk­
Hughes, LLC doing business as Kirk­
Hughes Development, LLC., 

Defendant- Appellant, 

and 

KELLY POLATIS, an individual; DOES 
1-10; DELA:NO D. PETERSON, 

Defendants. 

No. 08-35900 

D.C. No. 2:06:.CV-00118-RHW 
District of Idaho, 
Boise 

ORDER 

DANIEL J. ENGLISH 2P I 2252391000 
KOOTENAI CO. RECORDER Page 1 of 2 
BBB Dat.e 02/0!5/2010 Time 11.:04: 22 
REC-REO OF ·RAMSDEN & LYONS 
RECORDING FEE: 6;00 

-.. ~'~~~~~~~~ll~JIII~IIIIII~ll~lmijllllllll~llll <j 

U.S. COURTS 

JAN 2 9 2010 
Acvd Filed Time 

ELIZABETH A. SMITH..,__ 
CLERK, DISTRICT OF IDAHO 

Appellee Tomlinson Black North Idaho, Inc.'s unoppo~ed motion for 

attorneys' fees pursuant to Idaho Code§ 12-120(3) is granted. Accordingly, 

attorneys' fe~s in the amount of $32,002.25 arf! awarded in favor of apJ?ellee 

Tomlinson Black North Idaho, Inc. and against appellant Geraldine Kirk-Hughes. 

See 9th Cir. R. 39-1.6; 9th Cir. Gen. Order 6.3(a) & App. A, ~.50 .. .-;.:;:~<· 

GML!Appellnte Commissioner 

EXHIBIT 

·----·· .. -· ·--· 
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Case 2:06-cv-00118-RHW Document 195 Filed·01/29/10 Page 2 of2 

Case: 08-35900 . 01/27/2010 Page: 2 of 2 DktEntry: 7210231 

This order sent to the district court shall·amend this court~ s mandate. 

GM Ll Appellate Commissioner 

FOR THE COURT: 
MOLLY C. DWYER 
CLERK OF COURT 

By: G. Martin Lewallen 
Staff Attorney/DeputY Clerk 
9th Cir. Rule 27~7 
General Orders/ Appendix A 
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Case 2:06-cv-00118-RHW Document 171 Filed 10/10/2008 Page 1 of 1 

DANIEL J. ENGLISH. 1P I 2181705000 
KOOTENAI CO. RECORDER Page 1 of 1 
RAA Date 10/14/2008 Time 15:38:29 

. REC-REQ OF RAMSDEN & LYONS 
RECORDING FEE: , 3. 00 
llllllllllllllllllllll lin IIIII IIIII ~m 11m llllllllllllllllllllllll 1111 ~ 
2181705000 XJ ~ 

IN THE UNITEP STATES DISTRICT COURT 

FOR THE DISTRICT OF IDAHO 

TOMLINSON BLACK NORTH IDAHO, ) 
) 
) Plaintiff, 

vs. 

GERALDINE KIRK-HUGHES and 
KELLY POLATIS, ET AL ; 

·Defendants. 

) Case No. 06-CV-118-N...,RHW 
) 
) 
) 
) 
) 

SECOND AMENDED 
JUDGMENT ON JURY VERDICT 

. . . 
This action ~ame on for trial before the Court and a Jury, Honorable Robert H: Whaley, United 

. . 

States Judge, presiding, and the issues.having been duly tried and the jury having duly rendered its -

verdict, 

IT IS ORDERED AND ADJUDGED: .. 

That plaintiffTomlinson Black North Idaho recover from defendant Geraldine Kirk-Hughes 

in the amount of $235,000_00; $171,572.00 in attorney's fees; $10,641.38 in costs; and $1,937.63 

in legal research fees, with interest thereon at the rate of 2.51 percent as provided by law. 
. . . 

That Plaintiff Tomlinson Black North Idaho take nothing·ofthe Defendants Kirk-Hughes, 

LLC, Kirk-Hughes Development. LLC and Kelly Polatis. 

Dated this 1Oth day of October, 2008. 

CAMERON S. BURKE, Clerk 

Jl;cY~ 
by: Sherri O'Larey, Depur---

EXHIBIT 

~ L1 
~ n 
---=-~--
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ALAN GOLUB and MARILYN GOLUB, 
husband and wife, 

Plaintiffs-Respondents. 

v. 

GERALDINE KIRK-HUGHES and PETER 
SAMPSON, husband and wife; KIRK­
HUGHES & ASSOCIATES, INC., a Nevada 
corporation; DELANO D. and LENORE J. 
PETERSON, husband and wife, 

Defendants-Appellants, 

and 

KIRK-HUGHES DEVELOPMENT, LLC, a 
Delaware limited liability company; KELLY 
POLATIS, an individual, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

REMITTITUR 

Supreme Court Docket No. 36898-2009 
Kootenai County Docket No. 2007-8038 

TO: FIRST JUDICIAL DISTRICT, COUNTY OF KOOTENAI. 

The Court having entered an Order dismissing this appeal January 20, 201 0; 

therefore, 

IT IS HEREBY ORDERED that the appeal herein from the Judgment of the District 

Court be, and hereby is, DISMISSED. 

DATED this 101
h day of February, 2010. 

cc: Counsel ofRecord 
District Court Clerk 
District Court Reporter 
District Court Judge 

REMITTITUR- Docket No. 36898-2009 

~yptwt . 
Clerk of the Sup rem~ 

STATE OF IDAHO 
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1 

2 

3 

Matthew Z. Crotty 
ISB #8653 
CROTTY & SON LAW FIRM, PLLC 
421 W. Riverside Ave. Ste 1005 
Spokane, W A 99201 

4 
Telephone: (509) 850-7011 
Email: matt@crottyandson.com 

5 
Attorneys for Defendants 

6 

7 

8 

STATE OF IDAHO } ss 
COUNTY OF KOOTENAI . 
FILED: ! b --;} l . 

I 
2013 HAR 14 AH 10: 26 

9 

10 

11 

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF 
IDAHO, IN AND FOR THE COUNTY OF KOOTNEI 

ALAN GOLUB and MARILYN GOLUB 
husband and wife, 

12 

13 Plaintiffs, 

vs. 

KIRK-HUGHS DEVELOPMENT, LLC and 
Delaware limited liability company; KIRK­
SCOTT, LTD a Texas corporation; 
INTERNAL REVENUE SERVICE; 
TOMLINSON NORTH IDAHO, INC., an 
Idaho corporation 

Defendants. 

Case No. CV13-866 

ANSWER FOR DEFENDANT KIRK­
SCOTT,LTD. 14 

15 

16 

17 

18 

19 

20 

21 
COMES NOW, Defendant Kirk-Scott, Ltd., by and through their counsel of record Ryan 

........ 

28 

M. Best of Best Law, PLLC and Matthew Crotty of Crotty &Son, PLLC and answer Plaintiffs' 

complaint as follows: 

ANSWER FOR DEFENDANT KIRK-SCOTT, LTD. - 1 CROTTY & SON LAW FIRM, PLLC 
421 W. Riverside Avenue, Suite 1005 

Spokane, Washington 99201-0300 
Phone: 509.850.7011 

Email: matt@crottyandson.com 

;01 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

I. 

1. Defendant admits paragraph 1.1, 1.3, 1.5, 2.1 and 2.2 of Plaintiffs Complaint. 

Defendant Kirk-Scott, Ltd. denies paragraph 1.2, 1.4, 1.6 for lack of information. 

2. Defendant Kirk-Scott, Ltd. denies 3.1, 3.6 through 3.11. 

3. In regard to paragraph 3.2, Defendant admits bankruptcy was filed, but denies for 

lack of information in paragraph 3.2 as to the date ofbankruptcy. 

4. Defendant Kirk-Scott, Ltd. denies 3.3 through 3.5 for lack of information. 

5. Defendant Kirk -Scott, Ltd. denies 3.12 through 3.19 for lack of information. 

II. AFFIRMATIVE DEFENSES 

WHEREFORE Defendant Kirk-Scott, Ltd., having fully answer Plaintiffs complaint, 

and for their affirmative defenses, states as follows: 

1. Plaintiffs have failed to state a claim upon which relief may be granted. 

2. Plaintiffs lack standing to assert a violation of the automatic stay. 

3. Plaintiffs consented or waived their rights, if any, by their conduct. 

4. Plaintiffs have unclean hand and may not assert an equitable remedy. 

5. Plaintiffs have failed to name essential parties such that relief cannot be granted. 

6. Plaintiffs owed duties to Defendant and have, by their conduct and this lawsuit, 

breached their duties to Defendant. Based on this breach of duties, including ethical 

duties, Plaintiffs requested relief should be denied. 

III. PRAYER FOR RELIEF 

25 1. The Plaintiffs' complaint to be dismissed and to be awarded nothing in money 

26 damages and be awarded no declaratory relief, 

27 

28 

ANSWER FOR DEFENDANT KIRK-SCOTT, LTD. - 2 CROTTY & SON LAW FIRM, PLLC 
421 W. Riverside Avenue, Suite 1005 

Spokane, Washington 99201-0300 
Phone: 509.850.7011 

Email: matt@crottyandson.com · 

Golub vs Kirk-Hughes, etal 41501-2013 and 41505-2013 55 of 584



1 
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4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

2. For an award of reasonable cost and attorney's fees as allowed by federal statute and 

Idaho law, 

3. For such other and further relief as the court deems just. 

DATED this 14th day of March, 2013. 

. EST, ISB: 
·verside Ave. Ste 1005 

Spo e, WA 99201 
Telephone: (509) 624-4422 
Email: ryan.best@bestlawpllc.com 

Attorney for Defendants 

CROTTY & SON LAW FIRM, PLLC 

Matthew Z. Crotty 
Telephonically approved 
MATTHEW Z. CROTTY, ISB: 8653 
421 W. Riverside Ave. Ste 1005 
Spokane, W A 99201 
Telephone: (509) 850-7011 
Email: matt@crottyandson.com 

Attorney for Defendants 

ANSWER FOR DEFENDANT KIRK-SCOTT, LTD.- 3 CROTTY & SON LAW FIRM, PLLC 
421 W. Riverside Avenue, Suite I 005 

Spokane, Washington 99201-0300 
Phone: 509.850.7011 

Email: matt@crottyandson.com 
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23 

24 

25 

26 

27 

28 

CERTIFICATE OF SERVICE 

I hereby certify that on the 14th day of March, 2013, that I have hand-delivered the 
document to the following participants at the addresses listed below: 

Michael T. Howard, ISB No. 6128 
WINSTON & CASHATT, LA WYERS 
A Professional Service Corporation 
250 Northwest Boulevard, Suite 206 
Coeur d'Alene, Idaho 83814 
Telephone: (208) 667-2103 
Fax: (208) 765-2121 
mth@winstonchashatt.com 

ANSWER FOR DEFENDANT KIRK-SCOTT, L TO. - 4 

BEST LAW, PLLC 

T, ISB: 6792 
421 W. Riverside Ave. Ste 1005 
Spokane, W A 99201 
Telephone: (509) 624-4422 
Email: ryan.best@bestlawpllc.com 

Attorney for Defendants 

CROTTY & SON LAW FIRM, PLLC 
421 W. Riverside Avenue, Suite 1005 

Spokane, Washington 99201-0300 
Phone: 509.850.7011 

Email: matt@crottyandson.com 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE 
OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 

ALAN GOLUB and MARILYN GOLUB, 
husband and wife, 

Plaintiffs, 

VS. 

GERALDINE KIRK-HUGHES and PETER 
SAMPSON, husband and wife; KIRK­
HUGHES DEVELOPMENT, LLC, a Delaware 
limited liability company; KIRK-HUGHES & 
ASSOCIATES, INC., a Nevada corporation; 
KELLY POLATIS, an individual, and 
DELANO D. AND LENORE J. PETERSON, 
husband and wife, 

Defendants. 

Case No. CV07-8038 

ORDER TO SHOW CAUSE 

19 This matter came before the Court on Plaintiffs' Motion for an Order to Show Cause why an 

20 Order of Civil Contempt should not issue against Defendants Peter Sampson, Kelly Polatis, and Kirk-

21 Hughes & Associates for failure and/or refusal to comply with the Court's February 10, 2010 Order To 

22 Compel Post-Judgment Discovery Responses. Based upon the pleadings filed in this action, it is hereby 

23 ORDERED: Plaintiffs motion is GRANTED and Defendants Peter Sampson, Kelly Polatis, and Kirk-

24 

25 

26 

ORDER TO SHOW CAUSE­
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16 
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19 

20 

21 

22 

23 

24 

25 

26 

Hughes & Associates shall appear before this Court at Coeur d'Alene, Idaho at 1 ~ 3 0 
o'clock f-.m. on (lh'-( (a': 2010 and show cause why an Order of Civil Contempt 

should not issue against each. 

DONE IN GPO~ COU&Tthis d-.3 day of March, 2010. 

. j. 

I hereby certify that I caused a true and 
complete copy of the foregoing to be [ ] mailed, 
postage prepaid; [ ] hand delivered; [t-{<ent 
via facsimile on this 1:!J_ day of March, 
2010, to: 

Michael T. Howard 
Winston & Cashatt 
250 Northwest Boulevard, Suite 107A 
Coeur d'Alene, Idaho 83 814 
Fax #208-765-2121 #-(2--'J 
Attorney for Plaintiffs 

L. Sanders Joiner 
251 South Fort Apache Road, Suite 103 
Las Vegas, NV 89117 
Fax #702-233-8661 # ( )_ I 

JUDGE NSING L~ HAYNES 

Attorney for Defendants, Kirk-Hughes/Sampson/Polatis.~~~s~~~~0-'" 
~:,cfl~· ·. . ', l I . J .·' ~~·;;;)~l) 

DANIEL J. ENGUSH tf <~-

~~ «·i ,,' 
Jj' L ~c' 

ORDER TO SHOW CAUSE­
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Apr 30 2013 10:38 HP Fax 5097037957 

1 

2 

3 

(' 

• 

Matthew Z. Crotty 
ISB #8653 
CROTTY & SON LAW FIRM, PLLC 
421 W. Riverside Ave. Ste 1005 
Spokane, W A 99201 
Telephone: (509) 850-7011 

4 Facsimile: (509) 703-7957 
5 Email: matt@crottyandson.com 

6 Attorneys for Defendants 

7 

8 

page 8 

STATE OF IOAHb SS 
COUNTY OF KOOTENAI 
FILED: 

~Ul3APR30 AHII: 3 

CLEHK DISTRICT COURT 

r:::? Ac~m~ _ Eh-7 
i1FP1Jfy !._f !?\ 11{ 

9 

10 
IN THE DISTRICT COL""RT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF 

IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 

11 
ALAN GOLUB and MARILYN GOLUB 

12 husband and \\ife, 

13 

14 
vs. 

15 

Plaintiffs, 

l6 KIRK-HUGHS DEVELOPMENT, LLC and 
Delaware limited liability company; K.IRK-

17 SCOTT, LTD a Texas corporation; 
INTERNAL REVENUE SERVICE; 

18 TOMLINSON NORTH IDAHO, INC., an 
19 Idaho corporation 

Defendants. 

Case No. CV13-866 

DEFENDANT KIRK-SCOTT, LTD.'s 
MEMORANDUM IN SUPPORT OF 
MOTION TO DISMISS 

20 

21 

22 

23 

I. INTRODUCTION & SUMMARY OF ARGUMENT 

Plaintiffs claim title to certain real property in Kootenai County and bring a declaratory 

24 
judgment action in support of that claim. Plaintiffs' claim is based on the allegation that 

25 defendant Kirk-Scott, Ltd. ("Kirk Scott") recorded a deed of trust, which secures the same real 

26 property, in violation of a bankruptcy stay and that the post bankruptcy petition recording voids 

27 

28 
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the deed of trust. Plaintiffs are wrong because: 

1. In order to succeed on a declaratory judgment action the plaintiffs must establish 

standing and the bankruptcy law upon which plaintiffs predicate theii claim does not give 

plaintiffs standing to remedy Kirk-Scott's alleged stay violation: 
1 

such standing belongs to the 

1 

2 

3 

4 

5 
bankruptcy trustee and/or the bankruptcy debtor and plaintiffs were not (and are not) the trustee 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

or debtor; and, 

2. Even if the Court finds that the deed of trust was improperly (and thus never) 

recorded, the Idaho Supreme Court consistently holds that an unrecorded deed of trust has 

priority over a properly recorded judgment - - - which is precisely the case here. 

Accordingly, plaintiffs' claims against Kirk-Scott, Ltd. should be dismissed. 

II. FACTS 

1. Kirk-Huges Development, LLC ("Kirk-Hughes") owns real property ("the 

Property") Located in Kootenai County, Idaho. (Complaint ~3.1) 

2. Kirk-Hughes filed for Chapter 11 Bankruptcy on April 6, 2009. (Complaint at 

p.2) 

3. Kirk-Scott claims a security interest in the Property via a Deed of Trust that was 

20 recorded on September 17, 2010. (Complaint at ~3.8) 

21 

22 

23 

24 

25 

26 

27 

28 

4. Kirk-Hughes' April 6, 2009, Chapter 11 Bankruptcy filing was voluntarily 

dismissed on October 28,2010. (Complaint at ~3.3) 

1 Kirk-Scott contends that it did not violate the bankruptcy stay; but, solely for the purpose o 
this motion concedes the point because, under Idaho law, facts stated in the plaintiffs' complain 
are construed as true for the purpose of a motion to dismiss. Argonaut Ins. Co. v. White, 8 
Idaho 374, 376 (1963). 
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1 
5. Plaintiffs, who obtained a default judgment against Kirk-Hughes (and others) 

2 recorded that Judgment on October 28, 2010. (Complaint at ~3.6) 

3 

4 

5 

6 

7 

8 

9 

A. 

ill. ARGUMENT 

A Motion to Dismiss is proper in this case because plaintiffs do not state a claim for 
relief. 

A I.R.C.P.12(b)(6) "motion looks only at the pleadings to determine whether a claim fo 

relief has been stated." Young v. City of Ketchum, 137 Idaho 102, 104 (2002). If the plaintiff' 

complaint fails to set out any set of facts upon which relief can be granted then a dismissa 

10 
motion is proper. I.R.C.P 12(b)(6). Accordingly, the "grant of a 12(b)(6) motion will be affirme 

11 where there are no genuine issues of material fact and the case can be decided as a matter o 

12 law." Coghlan v. Beta Theta Pi Fraternity, 133 Idaho 388,398 (1999). 

13 

14 

15 

The Court should dismiss plaintiffs' claim because i~ as a matter of law, fails to state 

claim. Plaintiffs lack standing to pursue Kirk-Scott's alleged stay violation and, even if sue 

16 standing exists, plaintiffs still cannot obtain priority over Kirk-Scott's deed of trust. 

17 B. 

18 

Plaintiffs lack standing to remedy Kirk-Scott's violation of the bankruptcy stay 
because the plaintiffs are not the bankruptcy debtor or bankruptcy trustee. 

19 Plaintiffs seek a declaration that Kirk-Scott's September 17, 2010, deed of trust 

20 recording violates 11 U.S.C. § 362(a)(4),2 renders Kirk-Scott's deed of trust void and/or 

21 

22 

23 

invalid,3 and gives plaintiffs' judgment lien priority over Kirk-Scott's deed. (Complaint ~3.10, 

3.11) 

24 . 2 11 U.S.C. § 362 bars "any act to create, perfect, or enforce any lien against property of th 
25 estate." 

3 Plaintiffs seek a declaration that Kirk-Scott's deed of trust be declared "void." (Complaint a 
26 p .1 0) Plaintiffs alternatively seek a declaration that the deed of trust is "invalid.'' (Complaint a 

27 
~3.11). Since "void" and "invalid" both mean "without legal effect", plaintiffs two declarator 

28 
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In order to prevail on a declaratory judgment action the plaintiff must establish standing. 

Martin v. Camas Cnty. ex rel. Bd Comm'rs, 150 Idaho 508, 513 (2011)("[T]he [Unifonn] 

Declaratory Judgment Act does not relieve a party from showing that it has standing to bring th 

action in the first instance.") Courts consistently hold that a non-debtor/non-trustee lack 

standing to enforce a violation of a bankruptcy stay. In re Globe Inv. and Loan Co., 867 F.2 

556, 559 (9th Cir. 1989); In re Brooks, 19 B.R. 479, 481 (Bankr. 9th Cir.l987)(holding tha 

bank's post-petition re-recording of deed of trust cannot be avoided since "the debtor or th 

trustee chose not to invoke the protections of§ 362, no other party [could] attack any acts · 

violation of the automatic stay .. ); In re Stivers, 31 B.R. 735 (Bankr.N.D.Cal.1983)("th 

automatic stay operates in favor of debtors and estates (represented by trustees and debtors-in 

possession) only and that it gives junior lien holders and other parties interested in the prope 

affected by the automatic stay no substantive or procedural rights") 

Globe involved a bankrupt entity that owned a six percent interest in certain real 

property. Id at 558. After the entity filed for bankruptcy the beneficiary of a second position 

deed of trust securing the same real property acquired possession of the real property via a non-

judicial foreclosure. !d. at 558. Shortly thereafter the bankruptcy estate's creditors petitioned the 

trial court to set aside the foreclosure sale and make the creditors (who also held a secured 

inierest in the same real property) owners of the property. Id. at 559. The Ninth Circuit affirmed 

the trial court's rejection of the creditors' request, held that the creditors lacked standing, and 

reasoned that the creditors' request to be declared owners of the property made those individuals 

relief theories are distinctions without a difference and should be treated as one claim. Compar 
Black's Law Dictionary, at 664 (defining "invalid" as "[n]ot legally binding" with Black's La 
Dictionary, at 1270 (defining "void" as ''[o]f no legal effect."). Put differently: if something i 
not legally binding it has no legal effect. 
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1 

2 

3 

4 

5 

6 

7 

aggrieved property owners incapable of utilizing the bankruptcy stay provision's benefits. /d. at 

560 (citing In re Fuel Oil Supply and Terminaling, Inc., 30 B.R. 360, 362 

(Bankr.N.D.Tex.l983)("The automatic stay is for the benefit of the debtor and if it chooses to 

ignore stay violations other parties cannot use such violations to their advantage")). 

Plaintiffs do not (and cannot) plead that they are debtors, that the subject property at 

issue in this case is/was part of their bankruptcy estate, or that plaintiffs are/were the bankruptcy 

8 trustee. Accordingly, plaintiffs lack standing to use the bankruptcy code's stay provision to void 

9 Kirk-Scott's September 17, 2010? post petition deed of trust recording. As such, this Court 

10 should fo1low Globe, Brooks, and Stivers and dismiss plaintiffs' lawsuit for lack of standing. 

11 

12 

13 

14 

15 

16 

17 

c. Kirk-Scott's Deed of Trust has priority over Plaintiffs' Judgment. 

Plaintiffs' claims fail even if the Court finds that plaintiffs have standing and Kirk-Scott 

improperly recorded the deed of trust. 

Idaho courts consistently hold that a unrecorded deed of trust has priority over a 

subsequently recorded judgment. Johnson v. Casper, 75 Idaho 256, 261 (1954)(holding that 

18 
prior unrecorded deed of trust prevails over subsequently recorded judgment because the 

19 judgment was not an instrument under IC §55-606); Siegel Mobile Home Group, Inc. v. Bowen, 

20 

21 

22 

23 

24 

25 

26 

27 

28 

114 Idaho 531 (Ct. App. 1988). 

Siegel involved a judgment creditor arguing that its judgment lien was superior to a 

secured party's improperly recorded deed of trust. Siegel, 114 Idaho, at 523. The trial court 

granted swmnary judgment against the judgment creditor holding "that between a prior 

unrecorded deed and a subsequent, recorded judgment, the deed prevail[ed]." ld. at 533, 535. 
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. 18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Siegel and Johnson mandate dismissal of plaintiffs' case. Plaintiffs ask the Court to 

declare that "Golub's interest in the Property has priority over any interest claimed by Kirk· 

Scott" and that "Kirk-Scott's Deed of Trust is invalid and does not attach to ... the Property." 

(Complaint at ~~3.10, 3.11) But neither Siegel or Johnson allow such a result: for even if the 

Court rules that Kirk-Scott's deed of trust was improperly recorded, it would still remain valid 

as between Kirk-Scott and Kirk-Hughes and have priority over plaintiffs' judgment lien. 

IV.- CONCLUSION 

Kirk-Scott, Ltd's Motion to Dismiss should be granted. 

DATED this 30th day of Apri12013. 

Y, 'SB: 8653 
421 W. Riverside Ave.-Ste 1005 
Spokane, W A 9920 l 
Telephone: (509) 850-7011 
Email: matt@crottyandson.com 

Attorney for Defendants 
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CERTIFICATE OF SERVICE 

I hereby certify that on the 30th day of April2013, I have faxed the document to the 
following participants at the addresses listed below: 

Michael T. Howard, ISB No. 6128 
Winston & Casbett 
250 Northwest Boulevard, Suite 206 
Coeur d'Alene, Idaho 83814 
Fax: (208) 765-2121 
Attorney for Plaintiffs. 

Douglas S. Marfice 
Ramsden & Lyons 
P.O. Box 1336 
Coeur d' Alene, ID 83816 
Fax: (208) 664-5884 
Attorney for Defendant Tomlinson North Idaho, Inc. 

Michael S. Bissell 
Campbell & Bissell, PLLC 
820 W. 7th Ave. 
Spokane, W A 99204 
Fax: (509) 455-7111 
Attorney for Defendant Kirk-Hughes Development, LLC 

I hereby certify that on the 30th day of Apri120 13. I have mailed the document to the 
following participant at the addresses listed below: 

U.S. Attorney's Office 
6450 Mineral Drive, Ste. 21 0 
Coeur d'Alene. ID 83814 
Attorney for Defendant, Internal Revenue Service 
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MATTHE . CRO Y, ISB: 8653 
Attorney£ r Defendant kirk-Scott, Ltd. 

CROTTY & SON LAW FIRM, PLLC 
421 W, Riverside Avenue, Suite 1005 

Spokane, Washington 99201-0300 

Golub vs Kirk-Hughes, etal 41501-2013 and 41505-2013 66 of 584



~'· _, --'\"1 

MICHAEL T. HOWARD, ISB No. 6128 
WINSTON & CASHATT, LA WYERS, a 

2 Professional Service Corporation 

3 250 Northwest Boulevard, Suite 206 
Coeur d'Alene, Idaho 83814 

4 Telephone: (208) 667-2103 
Facsimile: (208) 765-2121 

5 mth@winstoncashatt. com 

6 Attorneys for Plaintiffs 

7 

8 
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE 
OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 

1l ALAN GOLUB and MARILYN GOLUB, 
husband and wife, 

12 
Plaintiffs., 

vs. 

15 KIRK-HUGHES DEVELOPMENT, LLC, a 
Delaware limited liability company; KIR.K.-

16 SCOTT, LTD, a Texas corporation; 
INTERNAL REVENUE SERVICE; 

17 TOMLINSON NORTH IDAHO, INC., an 

18 
Idaho corporation, 

Defendants. 

Case No. CV13-866 

PLAINTIFFS' MOTION FOR SUMMARY 
JUDGMENT DECLARING INTEREST AND 
PRIORITY IN PROPERTY 

19 

20 

21 Pursuant tci ·r.R.C.P. 56 and IC §10-1201, Plaintiffs move the Court for an Order of Summary 

22 Judgment declaring Plaintiffs' interest and priority in property. This Motion is supported by the 

23 Memorandum in Support of Motion for Summary Judgment Declaring Interest and Priority in Property; 

24 the Affidavit ofMichael T. Howard, and the Affidavit of Alan J. Golub. 

25 

\....._., _____ ;·· 
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DATED this~ day ofMay, 2013. 

MIC LT. HOWARD, ISB No. 
WINSTON & CASHATT, LA WYERS, a Professional 
Service Corporation 
Attorneys for Plaintiffs 
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I hereby certify that I caused a true and 
complete copy of the foregoing to be ~ mailed, 

2 postage prepaid; ~ hand delivered; 0 sent 

3 
via facsimile on May 3, 2013, to: 

4 Douglas S. Marfice- HAND DELIVERED 
Ramsden & Lyons 

5 P.O. Box 1336 
Coeur d'Alene, ID 83 816 

6 Fax: (208) 664-5884 

7 Attorney for Defendant, Tomlinson North Idaho, Inc. 

8 Michael S. Bissell- MAILED 
Campbell & Bissell, PLLC 

9 Corbet Aspray House 
820 W. 7th A venue 

10 Spokane, W A 99204 

11 Fax: (509) 455-7111 
Attorney for Defendant, Kirk-Hughes Development, LLC 

12 
~~,,., Matthew Z. Crotty- MAILED 

( ") Crotty & Son Law Firm, PLLC 
\....,.;:o' 421 W. Riverside Ave., Suite 1005 

14 Spokane, W A 99201 

15 Fax: (509) 703-7957 
Attorney for Defendant, Kirk-Scott, Ltd. 

16 
Ryan M. Best- MAILED 

17 Best Law, PLLC 

18 
421 W. Riverside Ave., Suite 1005 
Spokane, WA 99201 

19 Attorney for Defendant, Kirk-Scott, Ltd. 

20 

21 

22 MIC 

23 409093 

24 

25 
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE 
OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 

1l ALAN GOLUB and MARILYN GOLUB, 
husband and wife, 

12 

13 

Plaintiffs, Case No. CV07-8038 
vs. 

GERALDINE KIRK-HUGHES and PETER 
14 SAMPSON, husband and wife; KIRK-
15 HUGHnS DEVELOPMENT, LLC, a Delaware 

limited liability company; KIRK-HUGHES & 
16 ASSOCIATES, INC., a Nevada corporation; 

KELLY POLATIS, an individual, and 
17 DELANO D. AND LENORE J. PETERSON, 

18 
husband and wife, 

Defendants. 

19 

20 

21 

22 

23 

24 

25 

26 
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OEPI.ITY 
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10 

11 

12 

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE 
OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 

15 

. 16 

17 

ALAN GOLUB and MARILYN GOLUB, 
husband and wife, 

Plaintiffs, 

vs. 

KIRK-HUGHES DEVELOPMENT, LLC, a 
Delaware limited liability company; KIRK­
SCOTT, LTD, a Texas corporation; 
INTERNAL REVENUE SERVICE; 
TOMLINSON NORTH IDAHO, INC., an 

Case No. CV13-866 

MEMORDANDUM RE: MOTION FOR 
SUMMARY JUDGMENT, DECLARING 
INTEREST AND PRIORITY IN PROPERTY 

18 
Idaho corporation, 

19 

20 

21 

22 

23 

Defendants. 

1. Introduction and Requested Relief 

This matter alises out of several real estate transactions in 2004 and involves efforts by Plaintiffs 

(Golub) to satisfY the judgment entered in CV-07-8038 through foreclosure Of a judgment lien on real 

24 property owned by Defendant Kirk-Hughes Development (KH Development) in Kootenai County, 

25 Idaho. Defendants Kirk-Scott Ltd. (Kirk-Scott), Tomlinson Black (Tomlinson), and the IRS may claim 

·----
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_.1 an interest in the property. Golub seeks an Order, declaring the validity and priority of the various 
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16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

interests. 

2. Summary of Argument 

2.1 

2.2 

2.3 

2.4 

Tomlinson has no interest in the property because it does not have a judgment against KH 

Development. 

IRS has no interest in the property because all recorded liens have been released. 

Golubs' judgment lien is valid, with a priority date of October 28, 2010, and is superior 

to any interest claimed by Defendants. 

Kirk-Scott's Deed of Trust is "unrecorded" and junior to Golubs' judgment lien because 

it was recorded in violation of the federal bankruptcy stay was not properly 

acknowledged. 

3. Factual and Procedural History 

3.1 The Players 

Plaintiff Alan Golub (Golub) was the real estate agent for two siblings, Mayvis Sloan (Sloan) 

and Delano Peterson (Peterson), who sought to sell their family homestead overlooking Lake Coeur 

d'Alene. In early 2004, Golub was successful in securing purchase and sale agreements for Sloan and 

Peterson as described below. Golub has obtained a $941,000 judgment against KH Development and 

seeks to foreclose upon real property owned by KH Development in Kootenai County. 

Geraldine Kirk-Hughes (Kirk-Hughes) is a Las Vegas lawyer and real estate developer who 

sought to purchase properties in Kootenai County to develop a golf course and residential community 

called "Chateau de Loire" (the Project). To this end, Kirk-Hughes and various investors utilized the 

services of local real estate broker, Tomlinson Black (Tomlinson) to purchase property in Kootenai 

County. 
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Kirk-Hughes Development (KH Development) is a Delaware company formed by Kirk-Hughes 

in October 2004 to hold title to acquired land and to develop the Project. KH Development currently 

holds title to three parcels of property in Kootenai County; the "Sloan properties" (tax numbers 5000 

and 5850), and the "Atkinson property" (tax number 8050) (referred to collectively hereafter as "the 

Property". 

Kirk-Hughes & Associates (KH Associates) is a Las Vegas law firm, owed and operated by 

Kirk-Hughes. KH Associates is also a member ofKH Development with a 7% membership share. 1 

Kirk-Scott Ltd. is a Texas company owned by BJK Enterprises, which- is owned by Kirk-

Hughes's sister, Balinda Antoine. Kirk-Scott is a member of KH Development with a 51.1% 

membership share. Kirk-Scott claims an interest in property held by KH Development by virtue of a 

purported Deed of Trusf executed on November 17, 2004 and recorded in Kootenai County on 

September 17, 20 I 0. 

Tomlinson Black (Tomlinson) is a real estate broker retained by Kirk-Hughes to acquire property 

in Kootenai County. 

3.2 The Sloan Property 

The Sloan property is currently owned by KH Development and consists of three parcels: an 

unimproved ten acre parcel (tax number 5850); an unimproved 25.8 acre parcel (tax number 5000); and 

a ten acre parcel with a house (tax number 5250). On July 8, 2004 Kirk-Scott purchased the Sloan 

property for $1,312,000 and later transferred to KH Development. [See Exhibit I] 

24 1 Kirk-Hughes denies any involvement by her law firm, but cannot otherwise explain why Kirk-Hughes and Associates is 
listed as Grantee on the Warranty Deed from Atkinson and listed as a member ofKH Development in its bankruptcy 

25 schedules. 

1 2 Golub contends that Kirk-Scott's Deed ofTrust is fraudulent and invalid, but reserves those factual issues to be addressed at 
a later date. 
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3.3 The Atkinson Property 

The Atkinson property is currently o'W!led by K.H Development and consists of a 14.2 acre parcel 

(tax number 8050) adjacent to the Sloan property with lake access. On July 30, 2004 KH Associates 

purchased and acquired title to the Atkinson property for $345,000 and later transferred it to KH 

Development. [See Exhibit 2] 

3.4 The Peterson Property 

The Peterson property is a 518 acre parcel on the hill above the Sloan and Atkinson properties 

with a view of the lake. Kirk-Hughes' real estate business partner, Darlene Moore (Moore), entered into 

a purchase and sale agreement in April, 2004 to acquire the Peterson property for $6M. On July 28, 

2004 Moore assigned that agreement to Kirk-Hughes. 

However, the sale. of the Peterson property to Kirk-Hughes was never consummated. Instead, 
('~',, .. 

\"--=-'-) Kirk-Hughes allowed the sale to lapse in October 2004. Five months later, on March 11, 2005, the 
14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Peterson property was sold to Kirk-Hughes' business partner, Kelly Polaris (Polatis), who deeded it to 

KH Development the same day, thereby circumventing the large commissions owed to Golub and · 

Tomlinson. 

This straw-man transfer led to suits by Tomlinson and Golub, which resulted in a $419,151 

judgment in favor of Tomlinson in federal court, and a $941,000 judgment in favor of Golub in CV-07-

803 8. Title to the Peterson property has since been returned to Peterson following a foreclosure action. 

3.5 Transfer of Sloan Property to KH Development 

Kirk-Scott acquired title to the Sloan properties on July 8, 2004. On October 13, 2004 KH 

Development was formed to develop the Project. On November 18, 2004 Kirk-Scott deeded the Sloan 

properties (5000, 5250, 5850) to KH Development. No promissory note, deed of trust, or other evidence 

of an interest was recorded by Kirk-Scott at that time. [See Exhibit 3] 
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3.6 Transfer of Atkinson Property to KH Development 

The Atkinson property (8050) was deeded to K.H Associates on July 30, 2004. On May 12, 2005 

KH Associates deeded the Atkinson property to KH Development. No promissory note, deed of trust, or 

other evidence of interest was recorded relative to this transfer .. [See Exhibit 4] 

3.7 Deed of Trust to Kirk-Scott 

Six years after the transfer of the Sloan properties from Kirk-Scott to KH Development, Balinda 

Antoine recorded a Deed of Trust from KH Development to Kirk-Scott in Kootenai County. [See· 

Exhibit 5] 

The Deed of Trust, which was dated November 18, 2004 and in the amount of $L35M, was 

recorded on September 17, 2010; a year after Golub obtained his Judgment in CV-·07.:.:8038 and one 

month before KH Development's Chapter 11 bankruptcy was dismissed. 

Importantly, the Deed of Trust contains several notable irregularities. First, it includes an 

attached Exhibit A, which sets forth the legal descriptions of the encumbered property, but bears no 

indication it was made part of the original document, as opposed to being simply attached at a later date. 

Second, the Deed itself identifies the encumbered property as: "real property address being 

commonly known as 5697 Aripa Rd. Harrison, Idaho, 83833, a house on a 10 acre parcel, more 

·specifically described [in attached Exhibit Al" However, the legal descriptions set forth in Exhibit A to 

the Deed of Trust specifically exclude the 10 acre parcel with a house, which was later encumbered by 

two lenders in 2005 and 2007 respectively. [See Exhibit 5] 

Third, the legal descriptions set forth in Exhibit A include the Atkinson property (8050), which 

was not owed by KH Development at the time the Deed of Trust was executed.3 

3 
KH Development purports to grant Kirk-Scott an interest in the Atkinson property on November 18, 2004, though KH 

· __ · Development did not have title to the Atkinson property until May 12, 2005. 

MEMORDANDUM RE: MOTION FOR SUMMARY 
JUDGMENT, DECLAR.ll\IG INTEREST AND 
PRIORITY IN PROPERTY 
PAiiP-'\ 

P?~~-n-b~:ZM:ate 
A?RO:=ESS:DNAL S=.=!VIGE G:<R?OR..;.nDN 

2&:• N:>rtbweat Blv:l., S,jitE ZO!l 
C:>e<ur d'Alene. ~rlahc £3814 

n~.-__ -, (..,.r,r;!, ,e:,-t'~ . ..,.,. n . .,. 

Golub vs Kirk-Hughes, etal 41501-2013 and 41505-2013 75 of 584



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

Most importantly, the Deed ofTrust contains no certification ofaclmowledgment, as required by 

statute. 

3.8 Procedural History 

After being denied payment of real estate commissions arising from the sale of the Peterson 

property, Tomlinson filed suit against Kirk-Hughes and KH Development in federal court and obtained 

a $235,000 judgment, which was recorded in Kootenai County on July 1, 2008. [See Exhibit 6] 

Tomlinson's Judgment was later amended to apply only to Kirk-Hughes; not KH Development. [See 

Exhibit 7] 

In October 2007, Golub brought suit against Kirk-Hughes, KH Development, Peterson, and other 

defendants in CV 07-8038 alleging damages arising from his unpaid realtor fees. After Kirk-Hughes 

and KH Development failed to appear following withdrawal of their attorney, on March 3, 2009 the 
(/'"'-~~ 

·~.lj court entered an Order of Default against KH Development and all defendants except Peterson. Because 

15 

16 

17 

18 

19 

20 

21 

22 

the claims against Peterson had not yet been resolved, Golub filed a motion for judgment and Rule 54(b) 

certificate to allow him to begin execution upon against KH Development and the. defaulting defendants 

while he continued the case against Peterson. 

On March 12, 2009 the court entered a $941,000 judgment against KH Development and the 

defaulting defendants, but for some reason did not sign the Rule 54(b) certificate. [See Exhibit 8] 

Because of this, Golub could not record the judgment and begin his collection efforts. 

On April6, 2009 KH Development filed Chapter 11 banlcruptcy in Nevada (09-15153-mlrn) and 

23 the automatic stay prevented any further collection efforts against KH Development. [See Exhibit 9] 

24 Despite the purported $1.35M obligation to Kirk-Scott secured by the Deed of Trust, KH Development 

25 did not list any secured claims regarding the Property and did not list either Kirk-Scott or Balinda 

Antoine as a creditor on its Chapter 11 bankruptcy schedules. [See Exhibit 10, pp. 8, 12] Neither Kirk-
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Scott nor Antoine filed a creditor's claim. [See Affidavit of Michael T. Howard~ 9] 

On July 23, 2009 Golub filed a second motion for a Rule 54(b) certificate to begin collection 

efforts against the other defendants. 

On August 10, 2009 the claims against Peterson (the only remaining claims) were dismissed and 

the court signed an Order of Final Judgment and 54(b) certificate, allowing Golub to proceed with 

collection against all defendants except KH Development because it was still in bankruptcy. [See 

8 Exhibit 11] Golub recorded the judgment in Kootenai County on August 25, 2009. [See Exhibit 8] 

9 

10 

11' 

12 
/--"·-\ 

A year later, on September 17, 2010, Kirk-Scott recorded a $1.35M Deed of Trust purportedly 

issued to it by KH Development six years earlier. [See Exhibit 5] At the time the Deed of Trust was 

recorded, KH Development was still in bankruptcy and the automatic stay still in effect. 

A month later, on October 28, 2010 at 11: 17 a.m., KH Development's bankruptcy was dismissed 
( ) 
\~41 and the automatic stay was lifted. [See Exhibit 12] On the same day at 3:45p.m, Golub re-recorded 

15 his judgment against KH Development and the other defendants in Kootenai County. [See Exhibit 8,: 

16 Affidavit of Michael T Howard~ 10] 

17 

18 

19 

20 

21 

On May 4, 2011 KH Development filed Chapter 7 bankruptcy in Nevada (11-16944-mkn), 

which again stayed any collection efforts by Golub. [See Exhibit 13] Despite its purported $1.35M 

Deed of Trust, again KH Development did not list any secured claims to the Property and did not list 

Kirk-Scott as a secured creditor on its Chapter 7 bankruptcy schedules. [See Exliibit 13] Instead, 

22 
. Balinda Antoine is listed as a secured creditor on the schedules, but no creditors' claim was filed and the 

23 nature of the security interest is not identified. [See Exhibit 13 p. 1 0] KH Development's second 

24 bankruptcy case was closed on May 29, 2012 without discharge. [See Exhibit 14] 

25 

. .___ ... 
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The IRS recorded three tax liens against all property owned by KH Development on November 

12, 2008, November 18,2008, and February 8, 2011 respectively. [See Exhibit 15, 16, 17] However, 

IRS subsequently recorded corresponding releases of all three liens on June 18, 2012. [See Exhibit 18] 

4. Undisputed Facts 

4.1 On July 8, 2004 Kirk-Scott acquired fee simple title to the Sloan properties (tax numbers 

5000, 5250, 5850). [See Exhibit 1] 

4.2 On July 30, 2004 Kirk-Hughes Associates acquired fee simple title to the Atkinson 

properties (tax number 8050). [See Exhibit 2] 

4.3 On October 13, 2004 KH Development was formed. [See Exhibit 19] 

4.4 Golub was no longer involved with Kirk-Hughes or any of the real estate transactions by 

November 12,2004. [Affidavit of Alan Golub, ~ 1 OJ 

4.5 On November 19, 2004 Kirk-Scott deeded the Sloan properties (tax numbers 5000, 5250, 

5850) to KH Development [See Exhibit 3] 

16 4.6 Kirk-Scott is a member ofKH Development with a 51.5% interest. [See Exhibit 10, p.23] 

17 4.7 On November 19, 2004 KH Development granted Kirk-Scott a $1.35M Deed of Trust in 

18 

19 

20 

21. 

22 

4.8 

two of the Sloan properties (tax numbers 5000, 5850) and the Atkinson property (tax 

number 8050) [See Exhibit 5] 

On May 12, 2009 KH Associates deeded the Atkinson property (tax number 8050) to KH 

Development [See Exhibit 4] 

23 4.9 KH Associates is a member of KH Development with a 7% interest. [See Exhibit 1 O, 

24 p.23] 

25 4.10 Kirk-Scott did not record a Deed of Trust, promissory note, or any other evidence of 

interest in the Sloan or Atkinson properties until September 17, 2010. 
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4.11 Golub was unaware of any interest claimed by Kirk-Scott in the Sloan or Atkinson 

properties prior to Kirk-Scott's recording on September 17, 2010. [See Affidavit of Alan 

Golub, ~~ 12,13] 

4.12 On October 30, 2007 Plaintiffs filed a Complaint against K.H Development in CV 07-

8038. [See Complaint; Affidavit of Michael T. Howard, ~ 4]. 

4.13 On July 1, 2008 Tomlinson recorded a $235,000 judgment against Kirk-Hughes and KH 

Development. [See Exhibit 6] 

9 4.14 On October 14, 2008 Tomlinson recorded an amended judgment, which ordered that 

10 

11 

12 

15 

Tomlinson take nothing from KH Development. [See Exhibit 7] 

· 4.15 On November 12, 2008 the IRS recorded a $15,941.43 tax lien against KH Development. 

[See Exhibit 15] 

4.16 On November 18, 2008 the IRS recorded a $10,712.16 tax lien against KH Development. 

[See Exhibit 16] 

16 4.17 On March 3, 2009 an Order ofDefault was entered against KH Development. [See March 

17 

18 

19 

20 

21 

22 

23 

3, 2009 Order of Default; Affidavit of Michael T Howard,~ 5] 

4.18 On March 4, 2009 Plaintiffs flied a motion for Final Judgment and 54(b) Certificate 

against KH Development. [See March 4, 2009 Motion for Final Judgm.ent; Affidavit of 

Michael T Howard, ~ 6] 

4.19 On March 11, 2009 the Court entered Judgment against KH Development, but did not 

sign the 54(b) certificate. [See Exhibit 8] 

24 4.20 On April 6, 2009 KH Development :filed for Chapter 11 Bankruptcy protection in 

25 Nevada, case number 09-15153-mlm. [See Exhibit 13] 
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4.21 Kirk-Scott did not file a notice of claim in the KH Development Chapter 11 Banlcruptcy 

and is not listed as a creditor, secured or otherwise. [See Exhibit 13, pp.1 0, 13] 

4.22 On August 10, 2009 the Court entered an Order of Final Judgment and 54(b) certificate 

against all defendants other than KH Development, which was in bankruptcy. [See 

Exhibit 11] 

· 4.23 On August 25,2009 Golub recorded the Judgment in Kootenai County, Idaho (instrument 

2229054000). [See Exhibit8] 

9 4.24 On September 17, 2010 Kirk-Scott recorded a Deed of Trust in Kootenai County, Idaho 

10 

11 

12 
//-=~.'\ 

' ' \ _) 
'~7 

14 

15 

16 

(instrument 2282148000) purporting to perfect an interest in real property owned by KH 

Development [See Exhibit 5] 

4.25 On October 28, 2010 an Order of Voluntary Dismissal was entered in the KH 

Development Chapter 11 bankruptcy and the automatic stay was lifted. [See Exhibit 12] 

4.26 On October 28, 2010 Golub re-recorded the Judgment in Kootenai County, Idaho 

(instrument 2287941 000). [See Exhibit 8] 

17 4.27 On February 8, 2011 the IRS-recorded a $23,754.83 tax lien against KH Development. 

18 

19 

20 

21 

22 

23 

[See Exhibit 17] 

4.28 On May 4, 2011 KH Development filed for Chapter 7 Bankruptcy protection in Nevada, 

case number (11-16944-mkn). [See Exhibit 13] 

4.29 Kirk-Scott did not file a notice of claim in the KH Development Chapter 7 Banlauptcy 

and is not listed as a creditor, secured or otherwise. [See Exhibit 13, pp.1 0, 13] 

24 4.30 Balinda Antoine is listed as a secured creditor in the KH Development Chapter 7 

25 Banlcruptcy, but did not file a notice of claim and the nature of her security is not 

identified. [See Exhibit 13, p.1 0] 
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Development Chapter 7 baruauptcy. [See Exhibit 14] 

4.32 On June 18, 2012·the IRS recorded three releases oflien against KH Development in the 

amounts of$15,941.43, $10,712.16, and $23,754.83. [See Exhibit 18] 

. 5. Argument 

5.1 Tomlinson has no interest in the Property because it does not have a 
judgment against KH Development. 

Following the failure to pay real estate commissions stemming from the sale of the Peterson 

property, J;'omlinson filed suit in federal court against Kirk-Hughes, KH Development, and other 

defendants claiming breach of contract, tortious interference with contract, in misrepresentation. The 

jury returned a special verdict, finding breach of contract, but dismissing the other claims. 

On July 1, 2008 Tomlinson recorded a judgment against Kirk-Hughes and KH Development in 

the amount of $235,000 [See Exhibit 6] However, upon motion to the court, Kirk-Hughes pointed out 

that because KH Development was not a party to the contract, judgment could not be taken against it. 

Subsequently, the Court entered an Amended Judgment, which entered judgment solely against Kirk-

Hughes and not KH Development or the other defendants. That judgment was recorded October 14, 

2008. [See Exhibit 7] 

Accordingly, because Tomlinson has no valid, enforceable judgment against KH Development, it 

has no interest in the Property as a matter of law and the court should enter an Order, declaring that 

Tomlinson has no interest in the Property because it does not have a judgment against KH Development. 

5.2 IRS has no interest in the Property because all recorded liens have been released. 

On November 12, 2008 IRS recorded a tax lien against KH Development in the amount of 

$15,941.43. [See Exhibit 15] On November 18, 2008 IRS recorded a second tax lien against KH 
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Development in the amount of $10,712.16. [See Exhibit 16]. On February 8, 2011 IRS recorded a third 

tax lien against KH Development in the amount of $23,754.83. [See Exhibit 17] 

On June 18, 2012 IRS recorded three releases of lien to KH Development in the amounts of 

$15,941.43, $10,712.16, and $23,754.83. [See Exhibit 18] _By virtue of these releases, IRS no longer 

has any interest in the Property. The IRS recently issued a "Disclaimer of Interest". [See Exhibit 21] 

Accordingly, the Court should enter an Order, declaring that IRS has no interest in the Property 

because any liens it has recorded· against the Property have been released. 

part: 

5.3 Golub holds a valid judgment lien against property owned by KH 
Development with a priority date of October 28, 2010. 

Idaho Code section 1 0-1110 governs the creation of a judgment lien and provides in relevant 

10-1110. Filing transcript of judgments -Lien acquired. A transcript or abstract of 
any judgment or decree of any court of this state or any cou_rt of the United States the · 
enforcement of which has not been stayed as provided by law, if rendered within this 
state, certified by the clerk having custody thereof, may be recorded with the recorder of 
any county of this state, who shall immediately record and docket the same as by law 
provided, and from the time of such recording, and not before, the judgment so recorded 
becomes a lien upon all real property of the judgment debtor in the county, not exempt 
from execution, owned by him at the time or acquired afterwards at any time prior to the 
expiration of the lien. . .. 

I. C. § 1 0-111 0 

Golub's judgment against KH Development was entered on March 11, 2009. [See Exhibit 18] 

However, any attempt to perfect or enforce the judgment was stayed when KH Development filed notice 

of bankruptcy on April 6, 2009. [See Exhibit 13] Therefore, Golub's recording of the Judgment on 

August 10, 2009 did not create a lien on the Property. See I. C. § 10-111 0; 4.41 infi·a. 

However, the automatic stay was lifted upon the dismissal ofKH Development's bankruptcy on 

October 28, 2010. [See Exhibit 12] Golub re-recorded the judgment against KH Development later that 
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day. [See Exhibit 8; Affidavit of Michael T. Howard~ 10] Pursuant to I.C. §10-1110, Golub's re-

recording of the judgment created lien on all property owned by KH Development with a priority date of 

October 28, 2010. [See Exhibit 8] The undisputed facts establish that KH Development held title to the 

Sloan and Atkinson properties on that date and therefore, the judgment lien attached to the Property. 

Accordingly, the court should enter and Order, declaring Golub holds a valid judgment lien 

against the Property with a priority date of October 28, 2010. 

5.4 Golub's judgment lien has priority over Kirk-Scott's Deed of Trust because 
Golub did not have prior notice of Kirk-Scott's interest when the judgment 
was recorded. 

With regard to determining priority of interests in real property, Idaho is a race-notice, state, 

meaning that priority is given to the first to record. When two recorded conveyances purport to convey 

conflicting interests in real property, the conveyance first recorded controls. See West v. Bowen, 127 
('. ""· 
\ ·· ) Idaho 128, 130 (1995). Idaho Code sections 55-606 and 55-812 govern the priority of interests in 
'=:r4 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

transfers of real property and provide: 

Every grant or conveyance of an estate in real property is conclusive against the grantor, 
also against every one subsequently claiming under him, except a purchaser or 
encumbrancer, who in good faith, and for a valuable consideration, acquires a title or lien 
by an instrument or valid judgment lien that is first duly recorded. 

I.C. §55-606.4 

Every conveyance of real property other than a lease for a term not exceeding one (1) 
year, is void as against any subsequent purchaser or mortgagee of the same property, or 
any part thereof, in good faith and for a valuable consideration, whose conveyance is first 
duly recorded. 

I.C. § 55-812. 

4 I.C. §55-606 was amended in 2008 to include judgment liens in its application, thereby superseding Johnson 11. Casper, 75 
Idaho 256 (1954) and Siegel Mobile Home Group, Inc. 11. Bowen, 114 Idaho 531 (Ct. App. 1988). 
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The purpose of the recording statutes are to give notice to others that an interest in real property 

is claimed, and to allow recorded interests to be effective against unrecorded interests when the recorded 

interest is taken in good faith, i.e., without lmowledge that the unrecorded interests exist. See Matheson 

v. Ha1ris, 98 Idaho 758, 76I (1977); Froman v. Madden, 13 Idaho 138 (1907). Good faith in this -
- -

context means a party purchased or encumbered the property without 1m owing or having notice of an 

adverse claim to the property. See Sun Valley Hot Springs Ranch, Inc. v. Kelsey, 131 Idaho 657, 661 

(I998). 

5.4.1 Kirk-Scott's September 17, 2010 recording did not provide notice 
because it was done in violation of the federal bankruptcy stay is 
therefore, void. 

K.H Development filed a petition for Chapter II bankruptcy on April 6, 2009. [See Exhibit 13] 

The banlcruptcy was not dismissed until an Order of Voluntary Dismissal was entered October 28, 2010. /"'". 
( \ 

\.__--=-') [See Exhibit 12] Kirk-Scott recorded its Deed of Trust on September 17, 20I 0, a time during which the 
14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

bankruptcy stay was in force, thereby rendering the recording void. 

The United States Bankruptcy Code provides that a bankruptcy petition "operates as a stay, 

applicable to all entities, of... ( 4) any act to create, pe7fect, or enforce any lien against property of the 

estate ... " li U.S.C. § 362 (emphasis added). The purpose of the stay has been described as follows: 

[A] petition in bankruptcy operates as a stay against acts that may affect property of the 
bankruptcy estate. The automatic stay is designed to protect debtors from all collection 
efforts while they attempt to regain their fmancial footing. It is also designed to protect 
creditors from the "race of diligence," in which those who acted first would receive 
payment "in preference to and to the detriment of other creditors." 

In re National Environmental Waste C07p., I29 F.3d I052, 1054 (9th Cir. 1997) (emphasis added; 
internal citations omitted) 

The effect of actions taken in violation of the stay was squarely addressed by the Ninth Circuit in 

In re Schwartz, 954 F.2d 569 (9th Cir. 1992). There, the JRS assessed a penalty upon the debtor while 
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the automatic stay was in effect; the sole issue was whether a violation of the automatic stay was void, 

or simply voidable. In holding that any act done in violation of the stay is void, the Schwartz Court 

reasoned: 

In light of the automatic stay's purpose, the issue before us requires some analysis of the 
relevant policy considerations. Either the debtor must affirmatively challenge creditor 
violations of the stay, or the violations are void without the need for direct challenge. If 
violations of the stay are merely voidable, debtors must spend a considerable amount of 
time and money policmg and litigating creditor actions. If violations are void, however, 
debtors are afforded better protection and can focus their attention on reorganization. 

Given the important and fundamental purpose of the automatic stay and the broad debtor 
protection of the Banlcruptcy Code, we ·:find that Congress intended violations of. the 
automatic stay to be void rather than voidable. 

Concluding that acts in violation of the automatic stay were merely voidable would have 
the effect of encouraging disrespect for the . stay by increasing the possibility that 
violators of the automatic stay may profit from their disregard for the law. 

[W]e will not reward those who violate the automatic stay .... Those taking post-petition 
collection efforts have the burden of obtaining relief from the automatic stay. 

Schwartz, 954 F.2d at 571-572 (internal citations omitted) 

Since Schwartz, the Ninth Circuit has continued to hold that the recordation of an interest in the 

debtor's assets during the bankruptcy stay voids the recordation. See In re Dyer, 322 F.3d 1178, 1188 

18 (9th Cir. 2003) (creditor's recordation of a deed of trust during automatic stay is void); In re 

19 

20 

21 

22 

23 

Saman.iedgo, 224 B.R. 154, 163 (Bankr. E.D. Wash. 1998) (delivery and recording of Treasurer's deeds 

done in violation of automatic stay were void and of no force and effect. 

Here, the undisputed facts establish that Kirk-Scott and Golub were both creditors of K.H 

Development and that Kirk-Scott recorded its Deed of Trust on September 17, 201 0; a date during 

24 which KH Development was still in bankruptcy and the automatic stay still in effect. [See Exhibit 5; 

25 Exhibit 12] Therefore, Kirk-Scott's recordation of the Deed of Trust on September 17, 2010 is void as 
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, --<1. a matter of law. The court should enter an Order, declaring Kirk-Scott's recording void because it was 

2 done in violation of the bankruptcy stay. 

3 

4 

5 

6 

7 

5.4.2 Kirk-Scott's September 17, 2010 recording did not provide notice 
because the Deed of Trust was not properly acknowledged and 
certified. 

The primary purpose of recording is to give notice to others that an interest is claimed in real 

property. See Matheson v. Harris, 98 Idaho 758, 761 (1977). An instrument must. be properly 

8 _ acknowledged, certified, and recorded to have the effect of giving notice. See e.g. Jordan v. Securities 

9 

10 

11 

12 
/'-~.,.,, 

( ") 
~ 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Credit C01p., 79 Idaho 284, 291 (1957). An instrument recorded without an acknowledgment -or with a 

defective acknowledgment is not entitled to be recorded and "cannot impart constructive notice." Credit 

Bureau v. Sleight, 92 Idaho 210, 215 (1968). Determination of whether a recorded instrument confers 

constructive notice is controlled by statute. See Jordan, 79 Idaho at 290. 

Idaho Code section 55-811 governs the effect of recording a transfer in real property: 

Every conveyance of real property acknowledged or proved, and certified, and recorded 
as prescribed by law, from the time it is filed with the recorder for record, is constructive 
notice of the contents thereofto subsequent purchasers and mortgag(e)es .... 

I.C. § 55-811 (emphasis added). 

Idaho Code section 55-805 requires an instrument to be aclmowledged in order to recorded it: 

Before an instrument may be recorded, unless it is otherwise expressly provided, its 
execution must be acknowledged by the person executing it ... or if executed by a limited 
liability company, -by the manager, member or other person executing the same on behalf 
of the limited liability company . . . . · 

I.C. §55-805. 

Idaho Code sections 55-709 and 55-711A dictate the form required for a valid acknowledgment: 

An officer taking the aclmowledgment of an instrument must endorse thereon a certificate 
25 substantially in the forms hereinafter prescribed. 

) 
I.C. §55-709. 
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The certificate of aclrnowledgment of an instrument executed by a limited liability 
company must be substantially in the following form: 

State of __ , county of ____ , ss. 

On this day of , in the year __ , before me (here insert the name 
and quality of the ~officer), personally appeared , lrnown or identified to me (or 
proved to me on the oath of ), to be the manager or a member· of the limited 
liability company that executed the instrument or the person who executed the instrument 
on behalf of said limited liability company and acknowledged to me that such limited 
liability company executed the same. 

I.C. §55-711A. 

Here, the Deed ofTrust recorded by Kirk-Scott lacks the statutorily required aclrnowledgment5: 

[See Exhibit 5] 

SUBSCRIBED and SWORN to before me this 
18th day of November, 2004 

[Sherry Patterson] 
NOTARY PUBLIC in and for the 
State of Nevada, County of Clark 

Under similar facts, the Idaho Supreme Court in Jordan rejected an acknowledgment much more 

complete than the one at issue here: 

The aclrnowledgment in each instrument executed by Barrett is substantially as follows: 

State of Idaho 

County of Bannock:· ss. 

On this 12th day of June, 1952, before me, 
Charles Croshaw, a Notary Public, in and for said 
County and State, personally appeared Edward S. 
Barrett known to me to be the person whose name 
is subscribed to the within instrument and acknow­
ledged to me that he executed the same. 

5 Notably, the second page of the Deed of Trust is completely absent an acknowledgment despite proving a space entitled: 
"[Space Below This Line For Acknowledgment]." 
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In Witness Whereof, I have hereunto set my 
hand and affixed my official seal at __ County, 
Idaho, the day and year in this certificate first 
above written. 

Charles Croshaw. 

The acknowledgment on these instruments does not even pretend to comply with the 
cmporate aclmowledgment Of I. C. sec. 55-711, and is therefore void because it fails to 
disclose that he was a corporate officer of the corporation and with the authority to 
execute it. This being a void aclmowledgment, the instrument could not be filed for 
record under the mandatory provisions of I. C. sec. 55-805. By not having an 
aclmowledgment and not being entitled to be recorded, the mortgages had no preference 
as to the creditors of the Motor Center of Pocatello, Inc., a corporation. Without a 
preference, the mortgagee was placed in the same category as the general creditors. 

Jordan, 79 Idaho at 292. 

Significantly more deficient than the acknowledgment held invalid by the Jordan court, the Deed 

of Trust recorded by Kirk-Scott does not contain an acknowledgment at all; no less one that meets the 

statutory requirements ofl.C. §55-711A. By contrast, every other recorded conveyance related to the 

Property bears a proper acknowledgement and certificate. [See Exhibits L 2, 3, 4] 

Moreover, there is no indication that the person executing the Deed (Kirk-Hughes) was a 

member of KH Development or had authority to sign on its behalf. Indeed, the undisputed facts 

19 · establish that Kirk-Hughes is not a member of KH Development.6 [See Exhibit 20, Deposition of 

20 Geraldine Kirk-Hughes at p. 7 5, line 19; p. 7 6, line 17] An acknowledgment that fails to disclose that 

21 that the signatory was a member of an entity with the authority to execute it is void. See, e.g. Jordan 79 

22 Idaho at 292. 

23 

24 

25 

6 
Kirk-Hughes has testified that she is not a member or managing member of KH Development, but that the Kirk-Hughes 1 
Sampson Family Trust is a member, for which she is authorized to acl 
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This being a void acknowledgment, the instrument could not be filed for record under the 

mandatory provisions of I. C. §55·-805. By not having an acknowledgment and not being entitled to be 

recorded, the Deed ofTrust has no preference over Golub's judgment lien. 

Accordingly, the court should enter an Order, declaring Kirk-Scott's recording void because it 

failed to comply with Idaho's recording statutes. 

5.4.3 Golub had no prior knowledge of Kirk-Scott's interest in the 
Property. 

In addition to having no constructive notice of Kirk-Scott's Deed of Trust, the undisputed facts 

establish Golub had no actual knowledge. 

Golub was the real estate agent for Sloan and Peterson; he was not an agent for Kirk-Hughes, 

12 Kirk-Scott, KH Associates, or KH Development. · [See Affidavit of Alan Golub ~ 2] Golub's 

15 

16 

17 

18 

19 

20 

21 

involvement in the sale of the Sloan properties ended after it closed on July 9, 2004. [See Affidavit of· 

Alan Golub~ 5] Golub's involvement in the sale of the Atkinson property ended after it closed on July 

30, 2004. [See Affidavit of Alan Golub ~ 7] Golub's involvement in the sale of the Peterson property . 

ended when Kirk-Hughes failed to meet the November 12, 2004 closing date. [See Affidavit of Alan 

Golub 1 1 0] Golub had no other communications regarding the Property with Kirk-Hughes after 

November 12, 2004. [See Affidavit of Alan Golub 1 10] The Deed of Trust was purportedly executed 

on November 18, 2004. [See Exhibit 5] 

Golub was una'\¥are of the formation ofKH Development on October 13, 2004. [See Affidavit of 

22 
Alan Golub ~ 11] Because he was no longer involved with Kirk-Hughes or any other aspect of the 

23 

24 

25 

-. -...........--·' 

Project, Golub was unaware of the transfer of the Sloan properties from Kirk-Scott to KH Development 

on November 18, 2004. [See Affidavit of Alan Golub ~ 12] Similarly, Golub was unaware of the 

transfer of the Atkinson property from KH Associates to KH Development on May 12, 2005. [See 
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Affidavit of Alan Golub ~ 13] Most importantly, Golub had no actual notice of any interest claimed by 

Kirk-Scott in either property until the Deed of Trust was recorded on September 17, 2010. [See 

Affidavit of Alan Golub~ 14] 

Accordingly, the court should enter an Order, declaring that Golub had no actuallmowledge of 

Kirk-Scott's claimed interest in the Properties prior to September 17, 2010. 

5.4.4 Kirk-Scott had prior knowledge of Golub's interest when it recorded 
the Deed of Trust on September 17,2010. 

Kirk-Scott is a member ofKH Development with at 51.5% interest. [See Exhibit 10, p. 23] As 

such, Kirk-Scott was, at a minimum, constructively aware that Golub obtained a judgment against KH 

Development on March 12, 2009, a full year prior to th~ Deed of Trust being recorded. 

Moreover, to the extent that Kirk-Scott's September 17, 2010 recording is found to be valid 

notwithstanding violation of the bankruptcy stay, so too would Golub's August 25, 2009 recording be 

valid, giving Kirk-Scott statutory notice of Golub's interest over a year prior to Kirk-Scott's recordation. 

5.5 Golub's interest is superior to that of any other defendant. 

Idaho law is clear; when two recorded conveyances purport to convey conflicting interests_in.real 

property, the conveyance first recorded controls. See West v. Bowen, 127 Idaho 128, 130 (1995). 

Here, both Golub and Kirk-Scott assert an interest it the Property. The resolution of which 

interest takes priority turns upon which was recorded first. Golub recorded his judgment on August 25, 

2009. Kirk-Scott recorded its Deed of Trust a year later on September 17, 2010. Both recordings are 

void and of no effect since they were recorded in violation of the bankruptcy stay, which lasted from 

April 6, 2009 through October 28, 2010. If they are valid despite violation of the stay, Golub's 

recording was first in time and has priority. 
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Golub re-recorded his judgment on October 28, 2010 immediately following the banlauptcy stay 

being lifted, giving him a valid judgment lien against all property owned by KH Development with a 

priority date of October 28, 2010. Kirk-Scott has not re-recorded the Deed of Trust or done anything to 

otherwise perfect or secure its priority, leaving its interest unrecorded and junior to Golub's. 

Tomlinson has no interest in property held by KH Development because it does not have a 

judgment against KH Development. IRS has executed releases of all interests it claimed against 

property held by KH Development. 

Accordingly, the court should enter and Order, declaring that Kirk-Scott's Deed of Trust is 

unrecorded and that Golub's interest in the Property is valid and superior to the interest of any other 

defendant. 

6. Conclusion 

The court should enter an order, declaring: 

• Tomlinson has no interest in the Property; 

• IRS has no interest in the Property; 

• Kirk -Scott's September 17, 2010 recording is void and its Deed of Trust unrecorded; 

• Golub's judgment lien is valid with a priority date of October 2K...;_;;J.R-'t-f1-...,.,.,...:~ 

• Golub's interest is superior to that of any other defendant. \ 

DATED this_:]__ day ofMay, 2013. 

~ T. HOWARD, ISB No. 6128 
INSTON & CASHATT, LAWYERS, a Professional 

Service Corporation 
Attorneys for Plaintiffs 
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1 hereby certify that I caused a true and 
complete copy of the foregoing to be IZ! mailed, 
postage prepaid; IZ! hand delivered; 0 sent 
via facsimile on May 3, 2013, to: 

Douglas S. Mar:fice- HAND DELIVERED 
Ramsden & Lyons 
P.O. Box 1336 
Coeur d'Alene, ID 83 816 
Fax: (208) 664-5884 
Attomey for Defendant, Tomlinson North Idaho, Inc. 

Matthew Z. Crotty - MAILED 
Crotty & Son Law Fii-m, PLLC 
421 W. Riverside Ave., Suite 1005 
Spokane, WA 99201 
Attomey for Defendant Kirk-Scott, Ltd. 

Ryan M. Best- MAILED 
Best Law, PLLC 
421 W. Riverside Ave., Suite 1005 
Spokane, WA 99201 
Attomey for Defendant Kirk-Scott, Ltd. 

MichaelS. Bissell- MAILED 
Campbell & Bissell, PLLC 
Corbet-Aspray House 
820 W. 7th A venue 
Spokane, WA 99204 . 
Fax: (509) 455-7111 
Attorney for Defendant Kirk-Hughes Develop 
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DEPUTy ~ ··---~ 
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE 
OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 

/-.,, 

( ) 
~-

14 

ALAN GOLUB and MARILYN GOLUB, 
husband and wife, 

Plaintiffs, 

vs. 

15 KIRK-HUGHES DEVELOPMENT, LLC, a 
Delaware limited liability company; KIR.K-

16 SCOTT, LTD, a Texas corporation; 
INTERNAL REVENUE SERVICE; 

17 TOMLINSON NORTH IDAHO, INC., an 
Idaho corporation, 

18 

19 

STATE OF IDAHO ) 
: ss. 

County of Kootenai) 

Defendants. 

Case No. CV13-866 

AFFIDAVIT OF ALAN J. GOLUB 

I, ALAN J. GOLUB, being first duly sworn on oath, say: 

20 

21 

22 

23 

24 1. That I am one of the Plaintiffs in this litigation, and have knowledge of the facts and 

25 circumstances in this case. 
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2. I was the real estate agent for Delano Peterson and Mayvis Sloan with regard to their 

attempts to sell their family property in 2004. 

3. In the spring of 2004, I secured a contract for the sale and purchase of Mayvis Sloan's 

5 property to Geraldine Kirk-Hughes. 

6 

7 

8 

9 

10 

11 

4. The Sloan property was ultimately purchased by Kirk-Scott, Ltd., a company owned by 

Kirk-Hughes' sister, Balinda Antoine. I did not represent or serve as the agent for Kirk-Hughes, Kirk­

Scott, or Antoine. In fact, I have never had any dealings with Kirk-Scott or Antoine. 

5. My involvement with the sale ofthe Sloan property ended after it closed on July 9, 2004. 

6. In the spring of 2004 I also secured a contract for the purchase of a neighboring property 

12 that I had entered into, a contract to buy from Gary Atkinson. I assigned that purchase agreement to 

6) Kirk-Hughes and the Atkinson property was ultimately purchased by Kirk-Hughes Associates. I did not 

14 represent or serve as the agent for Kirk-Hughes or Kirk-Hughes Associates. 

15 
7. My involvement with the sale of the Atkinson property ended after it closed on July 30, 

16 
2004. 

17 

18 
8. In April 2004 I secured a contract for the sale of Delano Peterson's property to Darlene 

19 Moore, who later assigned it to Kirk-Hughes. 

20 9. The Peterson sales contract was extended three times before the final closing date of 

21 November 12, 2004. At that time, I had not been in contact with Kirk-Hughes for several weeks. 

22 

23 

24 

25 

10. My involvement in the sale of the Peterson property ended after the sale failed to close 

November 12, 2004. After that time, I had no further contact with Kirk-Hughes, Kirk-Scott, Antoine, or 

Kirk-Hughes Associates. In fact, Kirk-Hughes refused to return my telephone calls. 
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11. I was not aware of the existence or formation of Kirk-Hughes Development prior to 

Delano Peterson selling his property to Kelly Polatis, and Polatis quitclaiming the property to Kirk-

Hughes Development in May 2005. 

12. I was not aware of the transfer of the Sloan properties from Kirk-Scott to Kirk-Hughes 

Development on November 18, 2004. 

13. I was not aware of the transfer of the Atkinson property from Kirk-Hughes Associates to 

8 Kirk-Hughes Development on May 12, 2005. 

9 14. I was not aware that Kirk-Scott had executed a Deed of Trust to Kirk-Hughes 
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Development prior to Kirk-Scott recording one during Kirk-Hughes Development's bankruptcy on 

September 17,2010. 
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I hereby certify that I caused a true and 
complete copy of the foregoing to be ~ mailed, 
postage prepaid; ~ hand delivered; 0 sent 
via facsimile on May 3, 2013, to: 

Douglas S. Marfice- HAND DELIVERED 
Ramsden & Lyons 
P.O. Box 1336 
Coeur d'Alene, ID 83 816 
Fax: (208) 664-5884 
Attorney for Defendant, Tomlinson North Idaho, Inc. 

Matthew Z. Crotty- MAILED 
Crotty & Son Law Finn, PLLC 
421 W. Riverside Ave., Suite 1005 
Spokane, WA 99201 
Fax: (509) 703-7957 . 
Attorney for Defendant Kirk-Scott, Ltd. 

Ryan M. Best- MAILED 
Best Law, PLLC 
421 W. Riverside Ave., Suite 1005 
Spokane, WA 99201 
Attorney for Defendant Kirk-Scott, Ltd. 

MichaelS. Bissell- MAILED 
Campbell & Bissell, PLLC 
Corbet-Aspray House 
820 W. ih A venue 
Spokane,WA 99204 
Fax: (509)455-7111 
Attorney for Defendant Kirk-Hughes Development, LLC 
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MICHAEL T. HOWARD, ISB No. 6128 
WINSTON & CASHATT, LAWYERS, a 
Professional Service Corporation 
250 NMthwest Boulevard, Suite 206 
Coeur d'Alene, Idaho 83814 
Telephone: (208) 667-2103 
Facsimile: (208) 765-2121 
mth@winstot\cashatt.com 

Attorneys for Plaintiffs 

lN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE 
OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 

- ----··--------------------r-r----------------------·--------1 
LAN GOLUB and MARILYN GOLUB, i 

usbaild and wife, 
Plaintiffs, 

vs. 

GER1\LDINE KIRK-HUGHES and PETER 
SAMPSON, husband and wife; KIRK­
:fUGHES DEVELOPMENT, LLC, a Delaware 

limited liabihty company; KIRK-HUGHES & 
ASSOCIATES, INC., a Nevada corporation; 

'ELL Y POLA TIS, an individual, and 

Case No. CV07-8038 

bLAINTIFFS' RESPONSE RE: KIRK-· 
fscoTT'S MOTION TO DISMISS 
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17 jDELANO D. f~ND LENORE J. PETERSON, 

18 
~usband and w1fe, 

~
. Defendants. 

I 
I 

I 
i 
I 

19 
LAN GOLUB and MARILYN GOLUB, 

20 usband and wife, 

--------------·--1 
21 

I Plaintiffs, Case No. CV13-866 
1 vs. I 

22 
bK-HUGHES DEVELOPMENT. LLC, a 

~
!aware limited liability company; KIRK-

COTT, LTD, a Texas corporation; I 
24 T.ERNAL REVENUE SERVICE; 

23 

25 
I 
I 
I 

OMLINSON NORTH IDAHO, INC., an jl_ 
~daho corporation, 

26 l__________ Defendants. _________ _ _______ _j 
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Plaintiffs Alan and Marilyn Golub (Golub) submit this Memorandum in response to Defendant 

Kirk-Scott Ltd.'s (Kirk-Scott) Motion to Dismiss. This Response is supported by the May 3, 2013 

Affidavit ofMichael T. Howard. 

1. Introduction and Requested Relief 

This matter arises out of several real estate transactions in 2004 and involves efforts by Golub to 

satisfy the judgment entered in CV-07-8038 through foreclosure of a judgment lien on real property 

owned by Defendant Kirk-Hughes Development (KH Development) in Kootenai County, Idaho. 

Golub holds a judgment lien upon the Property by virtue of a Judgment recorded in Kootenai 

County on October 25, 2010. Defendant Kirk-Scott claims an interest in the Property by virtue of a 

Deed of Trust, purportedly executed on November 18, 2004, but not recorded until September 17, 2010. 

Golub filed this Declaratory Action, asserting that Kirk-Scott's September 17, 2010 recording is 

void and inferior to his judgment lien because it violated the federal bankruptcy stay imposed by KH 

Development's Chapter 11 bankruptcy. 

Kirk-Scott has filed this Motion to Dismiss Golub's claims1 on the basis that: 1) Golub has no 

standing under federal law to assert a violation of the bankruptcy stay; and 2) Idaho law gives an 

unrecorded Deed ofTrust priority over a judgment lien. 

The Court should deny Kirk-Scott's Motion to Dismiss. 

2. Summary of Argument 

2.1 Federal law provides that actions done in violation of the bankruptcy stay are void as a 

matter oflaw, rendering the issue of standing moot. 

1 Kirk-Scott has not moved to dismiss Golub's claim that the Deed of Trust is invalid; a claim requiring a factual 
26 determination of whether Geraldine Kirk-Hughes was authorized to execute the Deed of Trust and whether the legal 

descriptions contained in Exhibit "A" to the Deed of Trust were made part of the Deed of Trust when executed. 
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2.2 The Idaho recording statutes were amended in 1998 to include judgment liens, 

superseding the case-law supporting Kirk-Scott's Motion to Dismiss. 

3. Standard of Review 

Kirk-Scott has made its Motion pursuant to I.R.C.P. 12(b)(6). However, where matters outside 

the pleadings are presented, the motion shall be treated as one for summary judgment as provided by 

I.R.C.P. 56. See I.R.C.P. 12(b) 

4. Factual and Procedural History 

In 2004, Golub was a real estate agent involved in the sale of properties to a Las Vegas attorney 

and developer, Geraldine Kirk-Hughes (Kirk-Hughes). Kirk-Hughes sought to purchase properties in 

Kootenai County to develop a golf course and residential community called "Chateau de Loire" (the 

Project). The properties purchased in furtherance of the Project included three parcels hereinafter 

referred to as the "Sloan properties" (tax numbers 5000 and 5850), and the "Atkinson property" (tax 

number 8050). 

Kirk-Scott Ltd. is a Texas company owned by Kirk-Hughes's sister, Balinda Antoine. On July 8, 

2004 Kirk-Scott purchased the Sloan properties. Three weeks later, on July 30, 2004, Kirk-Hughes' law 

firm, Kirk-Hughes Associates, purchased the Atkinson property. 

In October 2004, Kirk-Hughes formed KH Development as a separate entity to hold title to, and 

develop the properties. Kirk-Scott transferred the Sloan properties to KH Development on November 

18, 2004. That same day, KH Development purportedly gave Kirk-Scott a Deed of Trust, listing the 

Sloan properties as well as the Atkinson property. Kirk-Hughes Associates did not transfer the Atkinson 

property to KH Development until May 12, 2005. Kirk-Scott did not record the Deed of Trust. 

As a result of a lawsuit alleging failure to receive realtor fees on a related land transaction, Golub 

obtained an Order of Default against KH Development on March 3, 2009 and a corresponding Default 
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unresolved, and because the Court did not sign Golub's requested Rule 54(b) Certificate, Golub was 

unable to record the Judgment and pursue collection at that time. 

Three weeks later, on April 6, 2009, KH Development filed Chapter 11 Bankruptcy in Nevada 

(09-15153-mkn) and the automatic stay prevented any further collection efforts against it. Golub filed a 

creditor's claim in KH Development's Bankruptcy; Kirk-Scott did not. 

On July 23, 2009 Golub requested issuance of a Rule 54(b) Certificate to begin collection efforts 

against the other Defendants. On August 10, 2009 the court signed the 54(b) Certificate and Golub 

recorded it along with the previously entered judgment in Kootenai County on August 25, 2009. 

A year later, on September 17, 2010, Kirk-Scott recorded the Deed of Trust purportedly issued to 

it by KH Development six years earlier. At the time the Deed of Trust was recorded, KH Development 

was still in bankruptcy and the automatic stay still in effect. 

A month later, on October 28, 2010, KH Development's Bankruptcy was dismissed and the 

automatic stay was lifted. Given that the bankruptcy stay was lifted, Golub re-recorded his judgment 

against KH Development the same day. Kirk-Scott has not re-recorded the Deed of Trust. 

5. Undisputed Facts 

5.1 Kirk-Scott is a member ofKH Development with a 51.5% interest. [See Exhibit 10, p.23, 

Affidavit of Michael T. Howard] 

5.2 On November 19, 2004 KH Development granted Kirk-Scott a Deed of Trust in the 

subject properties (tax numbers 5000, 5850, 8050), but did not record its Deed of Trust. 

[See Exhibit 5, Affidavit of Michael T. Howard] 

5.3 On October 30, 2007 Golub filed a civil Complaint against KH Development in CV 07-

8038 seeking damages arising from unpaid realtor fees. [See Complaint; Affidavit of 
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Michael T. Howard, ~ 4]. 

5.4 On March 3, 2009 the Court entered an Order of Default against KH Development. [See 

March 3, 2009 Order of Default; Affidavit of Michael T. Howard, ~ 5] 

5.5 On March 11, 2009 the Court entered Judgment against KH Development, but did not 

sign the requested 54(b) Certificate. [See Exhibit 8, Affidavit of Michael T. HowardJ 

5.6 . On April 6, 2009 KH Development filed for Chapter 11 Bankruptcy protection in 

Nevada, case number 09-15153-mlrn. [See Exhibit 13, Affidavit of Michael T. Howard] 

5.7 Golub filed a notice of claim in the KH Development Chapter 11 Bankruptcy; Kirk-Scott 

did not file a notice of claim and is not listed as a creditor, secured or otherwise. [See 

Exhibit 13, pp.1 0, 13, Affidavit of Michael T HowarclJ 

5.8 On August 10, 2009 the Court issued a 54(b) Certificate against all Defendants other than 

KH Development, which was in bankruptcy. [See Exhibit 11, Affidavit of Michael T 

Howard] 

5.9 On August 25,2009 Golub recorded the Judgment in Kootenai County, Idaho (instrument 

2229054000). [See Exhibit 8, Affidavit of Michael T. HowardJ 

5.10 On September 17,2010 Kirk-Scott recorded a Deed of Trust in Kootenai County, Idaho 

(instrument 2282148000) purporting to perfect an interest in real property owned by KH 

Development [See Exhibit 5, Affidavit ofMichael T. HowardJ 

5.11 On October 28, 2010 an Order ofDismissal was entered in the KH Development Chapter 

11 Bankruptcy and the automatic stay was lifted. [See Exhibit 12, Affidavit of Michael T. 

HowardJ 

5.12 On October 28, 201 0 Golub re-recorded the Judgment in Kootenai County, Idaho 

(instrument 2287941000). [See Exhibit 8, Affidavit of Michael T. Howard] 
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6.1 Federal law provides that actions done in violation of the bankruptcy stay 
are void as a matter of law, rendering the issue of standing moot. 

As its initial basis for dismissal, Kirk-Scott asserts that Golub "lacks standing to remedy Kirk-

Scott's violation of the bankruptcy stay" because Golub is not the bankruptcy debtor or trustee. Kirk-

Scott's motion should be denied because under federal law, any act done in violation of the bankruptcy 

law is void as a matter of law and therefore, the issue of Golub's standing to contest the recording is 

moot. 

Kirk-Scott relies upon In re Globe lnv. and Loan Co., 867 F.2d 556 (9th Cir. 1989) as authority 

for its request for dismissal, asserting that the automatic stay is for the benefit of the debtor and trustee 

only, and if they choose to ignore a violation of the stay, any other party lacks standing to attack it. 

In Globe, the claimants were third-party owners of real property disposed of by a creditor in 

violation of the bankruptcy stay. Though attempting to make themselves "creditors" of the bankruptcy 

by asserting certain damage claims against the debtor (Globe), the true purpose of the claimants' 

participation in the bankruptcy was as aggrieved third-party property owners. In ruling that the 

claimants lacked standing in the bankruptcy proceeding to set aside the property sale, the Court in Globe 

held that the claimants were there seeking relief as owners of property, as opposed to creditors of the 

bankruptcy estate. As such, the Court ruled that the claimants had no standing in the bankmptcy 

proceeding to assert the relief they requested. 

Kirk-Scott's application of Globe to the facts of this case is strained and the Ninth Circuit has 

since ruled that acts taken in violation of the automatic stay are void as a matter of law, regardless of a 

debtor or trustee's desire to enforce it. 
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The United States Bankruptcy Code provides that a bankruptcy petition "operates as a stay, 

applicable to all entities, of ... ( 4) any act to create, perfect, or enforce any lien against property of the 

estate ... " 11 U.S.C. § 362 (emphasis added). The purpose ofthe stay has been described as follows: 

[A] petition in bankruptcy operates as a stay against acts that may affect property of the 
bankruptcy estate. The automatic stay is designed to protect debtors from all collection 
efforts while they attempt to regain their financial footing. It is also designed to protect 
creditors from the "race of diligence," in which those who acted first would receive 
payment "in preference to and to the detriment of other creditors." 

In re National Environmental Waste Corp., 129 F.3d 1052, 1054 (9th Cir. 1997) (emphasis added; 
internal citations omitted) 

Shortly after its 1989 opinion in Globe, the Ninth Circuit squarely addressed the effect of actions 

taken in violation of the stay in In re Schwartz, 954 F.2d 569 (9th Cir. 1992). There, the IRS assessed a 

penalty upon the debtor while the automatic stay was in effect; the sole issue was whether a violation of 

the automatic stay was void, or simply voidable2
. In holding that any act done in violation of the stay is 

void, the Schwartz Court reasoned: 

In light of the automatic stay's purpose, the issue before us requires some analysis of the 
relevant policy considerations. Either the debtor must affirmatively challenge creditor 
violations of the stay, or the violations are void without the need for direct challenge. If 
violations of the stay are merely voidable, debtors must spend a considerable amount of 
time and money policing and litigating creditor actions. If violations are void, however, 
debtors are afforded better protection and can focus their attention on reorganization. 

Given the important and fundamental purpose of the automatic stay and the broad debtor 
protection of the Bankruptcy Code, we find that Congress intended violations of the 
automatic stay to be void rather than voidable. 

Concluding that acts in violation of the automatic stay were merely voidable would have 
the effect of encouraging disrespect for the stay by increasing the possibility that 
violators of the automatic stay may profit from their disregard for the law. 

[W]e will not reward those who violate the automatic stay .... Those taking post-petition 
collection efforts have the burden of obtaining relief from the automatic stay. 

2 If void, the act automatically has no effect; If voidable, the act may avoided by election of one with standing to do so. 
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Schwartz, 954 F.2d at 571-572 (internal citations omitted) 

Since Schwartz, the Ninth Circuit has continued to hold that the recordation of an interest in the 

debtor's assets during the bankruptcy stay voids the recordation. See In re Dyer, 322 F.3d 1178, 1188 

(9th Cir. 2003) (creditor's recordation of a deed of trust during automatic stay is void); In re 

Samaniedgo, 224 B.R. 154, 163 (Bankr. B.D. Wash. 1998) (delivery and recording of Treasurer's deeds 

done in violation of automatic stay were void and of no force and effect). 

Here, the undisputed facts establish that Kirk-Scott recorded its Deed of Trust on September 17, 

2010, a date during which KH Development was still in bankruptcy and the automatic stay still in effect. 

[See Exhibit 5; Exhibit 12, Affidavit of Michael T. Howard] As such, it was not necessary for KH 

Development, as debtor, or the bankruptcy trustee to contest Kirk-Scott's violation of the bankruptcy 

stay3 since the act of recording was void as a matter oflaw. See Schwartz, 954 F.2d at 571-572. 

Accordingly, the Court should deny Kirk-Scott's Motion to Dismiss because its recordation of 

the Deed of Trust on September 17,2010 is void as a matter oflaw and any issue over Golub's standing 

to contest the recording under federal law is moot. 

6.2 The Idaho recording statutes were amended in 1989 to include judgment 
liens, superseding the case-law supporting Kirk-Scott's Motion to Dismiss. 

As its second basis for dismissal, Kirk-Scott asserts that "Idaho courts consistently hold that an 

unrecorded deed of trust has priority over a subsequently recorded judgment." While Kirk-Scott is 

correct that Idaho courts have so held, Idaho's case law in this area was superseded by statute in 1989. 

Prior to 1989, Idaho's recording statute, I.C. §55-606, limited its application to "an instrument 

that is first duly recorded." Idaho courts construing the statute interpreted it as excluding recorded 

judgments since they were not "instruments." See, e.g. Johnson v. Casper, 75 Idaho 256 (1954); Siegel 

26 3 There is no indication that either KH Development or the bankruptcy Trustee were aware of Kirk-Scott's September 17, 
2010 recording and therefore, neither would have been placed on notice to contest it. 
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Mobile Home Group, Inc. v. Bowen, 114 Idaho 531 (Ct. App. 1988). 

However, in direct response to the Court of Appeals decision in Mobile Home Group, the Idaho 

legislature amended the statutory language to specifically include judgment liens: 

IN THE SENATE 
SENATE BILL NO 1149 

BY JUDICARY AND RULES COMMITTEE 

AN ACT 

RELATING TO TRANSFERS OF REAL PROPERTY; AMENDING SECTION 55-
606, IDAHO CODE TO CLARIFY THE EFFECT OF A VALID JUDGMENT LIEN 
REGARDING A GRANT OR CONVEYANCE OF AN ESTATE IN REAL 
PROPERTY; AND DECLARING AN EMERGENCY. 

Be it enacted by the Legislature of the State ofldaho: 

SECTION 1. That Section 55-606, Idaho Code, be, and the same is hereby 
amended to read as follows: 

55-606. CONCLUSIVENESS OF CONVEYANCE BONA FIDE 
P1JRCHASERS. Every grant or conveyance of an estate in real property is conclusive 
against the grantor, also against every one subsequently claiming under him, except a 
purchaser or encumbrancer, who in good faith, and for a valuable consideration, acquires 
a title or lien by an instrument or valid judgment lien that is first duly recorded. 

SECTION 2. An emergency existing therefore, which emergency is hereby 
declared to exist, this act shall be in full force and effect on or after its passage and 
approval. 

S.L. 1989, Ch. 107 §1, p. 247; see also, I.C. §55-606. 

Accordingly, Kirk-Scott's motion to dismiss should be denied because it has failed to provide 

authority for its position that an unrecorded Deed of Trust has priority over an earlier recorded judgment 

lien. 
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7. Conclusion 

Kirk-Scott's Motion to Dismiss should be denied because Kirk-Scott's recording in violation of 

the bankruptcy stay is void as a matter of law, and because I.C. § 55-606 was amended in 1998 to 

specifically include judgment liens. 

DATED this _i_'{_ day ofMay, 2013. 

PLAINTIFF'S RESPONSE RE: KIRK-SCOTT'S 
MOTION TO DISMISS -PAGE 10 

MIC EL T HOWARD, ISB No. 6128 
WINSTON & CASHATT, LA WYERS, a Professional 
Service Corporation 
Attorneys for Plaintiffs 

'?t~YJt-Ao Bi:PJA,g/.? 
A !'>RO=ESSlDN.t..L S:O:"lVIGE GC>R'='l:::'IRATiON 

200 N::m~'lweat Blvd., S>.:t!B 205 
Coeur d'Alene. ldii!hc·S3814 

Phcil'a: (208) 667-2103 

Golub vs Kirk-Hughes, etal 41501-2013 and 41505-2013 107 of 584



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

I hereby certify that I caused a true and 
eomplete copy of the foregoing to be ~ mailed, 
p?stage pr~paid; D hand d9_ivered; rgj sent 
vta facstmtle on May __ L.y:_, 2013, to: 

DouglasS. Marfice 
Ramsden & Lyons 
P.O. Box 1336 . 
Coel1f d'Alene, ID 83816 
Fax: (208) 664-5884 
Attorney for Defendant, Tomlinson North Idaho, Inc. 

MichaelS. Bissell 
Campbell & Bissell, PLLC 
Corbet Aspray House 
820 W. 7th Avenue 
Spokane, WA 99204 
Fax: (509) 455-7111 
Attorney for Defendant, Kirk-Hughes Development, LLC 

Matthew Z. Crotty 
Crotty & Son Law Firm, PLLC 
421 W. Riverside Ave., Suite 1005 
Spokane, W A 99201 
Fax: (509) 703-7957 
Attorney for Defendant, Kirk-Scott, Ltd. 

Ryan M. Best- BY MAIL ONLY 
17 Best Law, PLLC 

181
421 W. Riverside Ave., Suite 1005 

· Spokane, WA 99201 
19 Attorney for Defendant, Kirk-Scott, Ltd. 

20 

21 

22 

23 

24 

25 

26 

412309 

PLAINTIFF'S RESPONSE RE: KIRK-SCOTT'S 
MOTION TO DISMISS - PAGE 11 

?tz?Uk$·,4P ce:ada# 
A "'RO=ESS!QN,t..L SE:=lVIGE GOFI,ORAnDN 

2:f-:J Normweet Blvd .• 'Suits 206 
GrJeur d' Alsne·.ldahc· 83814 

Phcr,.;; f20B) 1'}67-21G3 

I 
I 

I 

I 

Golub vs Kirk-Hughes, etal 41501-2013 and 41505-2013 108 of 584



1 

2 

3 

4 

5 

6 

\ 

7 

8 

9 

IN THE DISTRICT COURT OF THE FIRST _JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, COUN1Y OF KOOTENAI 

lO ALAN GOLUB and MAR.IL YN GOLUB, 
husband and wife, 

11 

12 

13 
vs. 

Plaintiffs, 

KIRK-HUGHES DEVELOPMENT, LLC, a 
14 Delaware limited liability company; KIR.K-
15 SCOTI, LTD, a Texas corporation; 

INTERNAL REVENUE SERVICE; 
16 TOMLINSON NORTH IDAHO, lNC., an 

Idaho corporation, 
17 

Defendants. 

b 7-'6() 3?: 
No. cvp:s66 · 

ORDER TO CONSOLIDATE 

"' 
18 

19 
... 
This matter came before the Court on the Stipulation of the parties waiving obj~Qil .to 

20 Plaintiffs' Motion to Consolidate this action into CV 07-8038. 

21 Therefore, based upon the pleadings filed in this action, it is hereby ORDEREP: 

22 Plaintiffs motion to consolidate this action into CV 07-8038 is GRANTED. 

23 

24 

25 

26 

DONE IN OPEN COURT this_?£;~;.._· __ day of May, 2013. 

ORDER TO CONSOLIDATE· PAGE 1 
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1 I hereby certify that I caused a true and 
complete copy of the foregoing to be [ ] mailed, 

2 postage prepaid; [ ] hand delivered; [ ] sent 

3 
via facsimile on this ~ day of May, 
2013, to: 

4 
Michael T. Howard 

5 Winston & Cashatt, Lawyers, a Professional Service Corporation 
250 Northwest Boulevard, Suite 206 

6 Coeur d'Alene, ID 83814 

7 
Fax: (208) 765-2121 
Attorney for Plaintiffs 

8 
Douglas S. Marfice 

9 Ramsden· & Lyons 
P.O. Box 1336 

10 Coeur d'Alene, ID 83816 
11 Fax: {208) 664-5884 

Attorney for Defendant, Tomlinson North Idaho, Inc. 

12 
Michael S. Bissell 

13 Campbell & Bissell, PLLC 
Corbet Aspray House 

14 820 W. 7th Avenue 
15 Spokane, WA 99204 

Fax: (509)455-7111 
16 Attorney for Defendant, Kirk-Hughes Development, LLC 

. 17 Matthew Z. Crotty 
Crotty & Son Law Firm, PLLC 

18 421 W. Riverside Ave., Suite 1005 
19 Spokane, WA _99201 

Fax: (509) 703-7957 
20 Attorney for Defendant, Kirk-Scott, Ltd. 
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Matthew Z. Crotty 
ISB #8653 
CROTTY & SON LAW FIRM, PLLC 
421 W. Riverside Ave. Ste 1005 
Spokane, WA99201 
Telephone: (509) 850-7011 
Facsimile: (509) 703-7957 
Email: matt@crottyandson.com 

STATE ·of IDAHO SS 
COUH1Y OF KOOTENAI 
FILED: 

2013 JUN 24 ~M 10: I 0 

6 Attorneys for Defendants 
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF 
IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 

ALAN GOLUB and MARILYN GOLUB 
husband and wife, 

Plaintiffs, 

VS. 

KIRK-HUGHES DEVELOPMENT, LLC a 
Delaware limited liability company; KIRK­
SCOTT, LTD a Texas corporation; 
INTERNAL REVENUE SERVICE; 
TOMLINSON NORTH IDAHO, INC., an 
Idaho corporation 

Defendants. 

Case No.913-866 
Case No~07-803f) 

DEFENDANT KIRK-SCOTT, LTD.'s 
MOTION TO VACATE DEFAULT 
JUDGMENT 

Pursuant to I.R.C.P. 60(b)(4)(5)&(6) defendant Kirk-Scott, Ltd. moves the Court for an 

Order that vacates the March 11, 2009, default judgment that plaintiffs obtained in Golub v. 

Kirk-Hughes Development, LLC CV07-8038. 

Kirk-Scott, Ltd's Motion is supported by the Memorandum of Authorities in support of 

the same, the Affidavit of Matthew Crotty, the Combined Statement of Facts (CSOF), and the 

MOTION TO VACATE DEFAULT JUDGMENT- I CROTTY & SON LAW FIRM, PLLC 
421 W. Riverside Avenue, Suite 1005 

Spokane, Washington 99201-0300 
Phone: 509.850.7011 

Email: matt@crottyandson.com 
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Court's file. 

DATED this 14th day of June 2013. 

CROm& 

, ISB: 8653 
421 W. Riverside Ave. Ste 1005 
Spokane, W A 99201 
Telephone: (509) 850-7011 
Email: matt@crottyandson.com 

Attorney for Defendant Kirk-Scott, Ltd. 

MOTION TO VACATE DEFAULT JUDGMENT- 2 CROTTY & SON LAW FIRM, PLLC 
421 W. Riverside Avenue, Suite 1005 

Spokane, Washington 99201-0300 
Phone: 509.850.7011 

Email: matt@crottyandson.com 
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CERTIFICATE OF SERVICE 

I hereby certify that on the 24th day of June 2013, I have emailed the document to the 
following participants at the addresses listed below: 

Michael T. Howard, ISB No. 6128 
Winston & Cashett 
250 Northwest Boulevard, Suite 206 
Coeur d' Alene, Idaho 83 814 
Email: mth@winstoncashatt.com 
Attorney for Plaintiffs. 

DouglasS. Marfice 
Ramsden & Lyons 
P.O. Box 1336 
Coeur d'Alene, ID 83816 
Email: dmarfice@ramsdenlyons.com 
Attorney for Defendant Tomlinson North Idaho, Inc. 

Michael S. Bissell 
Campbell & Bissell, PLLC 
820 W. 7th Ave. 
Spokane, WA99204 
Email: mbissell@campbell-bissell.com 
Attorney for Defendant Kirk-Hughes Development, LLC 

MOTION TO VACATE DEFAULT JUDGMENT- 3 

ST, ISB: 6792 
or Defendant Kirk-Scott, Ltd. 

CROTTY & SON LAW FIRM, PLLC 
421 W. Riverside Avenue, Suite 1005 

Spokane, Washington 99201-0300 
Phone: 509.850.70 II 

Email: matt@crottyandson.com 
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Matthew Z. Crotty 
ISB #8653 
CROTTY & SON LAW FIRM, PLLC 
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF 
IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 

ALAN GOLUB and MARILYN GOLUB 
husband and wife, 

Plaintiffs, 

VS. 

KIRK-HUGHES DEVELOPMENT, LLC a 
Delaware limited liability company; KIRK­
SCOTT, LTD a Texas corporation; 
INTERNAL REVENUE SERVICE; 
TOMLINSON NORTH IDAHO, INC., an 
Idaho corporation ---

Defendants. 

Case No~ 
Case No C\TOi-803 
DEFENDANT KIRK-SCOTT, LTD.'s 
COMBINED STATEMENT OF FACTS 

Defendant Kirk-Scott, Ltd. submits this Combined Statement ofFacts (CSOF) in support 

of (a) Kirk-Scott's response to plaintiffs' Motion for Summary Judgment and (b) Kirk-Scott's 

Motion to Vacate plaintiffs' March 11, 2009, default Judgment. 

II 

II 

DEFENDANT KIRK-SCOTT, LTD.'S COMBINED 
STATEMENT OF FACTS- I 

CROTTY & SON LAW FIRM, PLLC 
421 W. Riverside Avenue, Suite 1005 

Spokane, Washington 99201-0300 
Phone: 509.850.7011 

Email: matt@crottyandson.com 

/II 
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COMBINED STATEMENT OF FACTS 

A. Alan Golub meets Balinda Antoine in Coeur d'Alene in 2004, gives Ms. Antoine an 
extensive presentation on the subject property, takes Ms. Antoine on a tour of the subject 
property, repeatedly checks title to the property, and learns that Ms. Antoine secures her 
investment in the subject property with a deed of trust. 

5 1. Balinda Antoine is the president of Kirk-Scott, Ltd. (Antonie Aff. at ~2) Ms. Antoine 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

traveled to Coeur d'Alene, Idaho in 2004 in order to attend a presentation that Mr. Golub made 

regarding the subject property's development. 1 ld. ~3. 

2. That presentation took place at a seminar room located in the Coeur d'Alene Resort. ld. 

at ~~4-5, 6, 8. At the meeting Mr. Golub and Ms. Antoine had an extensive conversation in 

which Ms. Antoine asked Mr. Golub whether the subject property was encumbered by other 

liens. Jd. Ms. Antoine then informed Mr. Golub that any loan regarding the subject property's 

development would be secured with a deed of trust. ld. Mr. Golub assured Ms. Antoine that 

the title to the property was clear.Jd. 

16 3. Mr. Golub's assurance as to the subject property's clear title is buttressed by Mr. Golub's 

17 

18 

19 

20 

21 

22 

September 25, 2007, deposition testimony. During the September 25, 2007, deposition Mr. 

Golub testified that he, repeatedly during 2004 and 2005, queried Melody Jones at First 

American Title regarding who had title to the Sloan, Atkinson, and Peterson properties. (Crotty 

Aff. at Ex. 1 citing Golub Dep. at 113:22-25; 114:1-2; 127:18-23; 129:7-13; 132:18-25:133:1-

17; 140:22-24; 145:12-18; 164:17-25; 165:1-4) 

Regarding the 2004 meeting in the Coeur d'Alene resort with Ms. Antoine, Mr. Golub 23 4. 

24 
testified: 

25 

26 1 For the purpose of this brief the phrase "subject property" means the Atkinson, Sloan, an 

27 Peterson properties. (Plfs.' Summ. J. Memo. at pg. 3-4) 

28 

DEFENDANT KIRK-SCOTT, LTD.'S COMBINED 
STATEMENT OF FACTS - 2 

CROTTY & SON LAW FIRM, PLLC 
421 W. Riverside Avenue, Suite 1005 

Spokane, Washington 99201-0300 
Phone: 509.850.70 II 

Email: matt@crottyandson.com 
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5. 

Q. And if you already testified to this, I apologize. But who was present? 

A. Tony Jansen, who was an architect at that time with ALSC from Spokane, 
John Lasher from First American Title, Ron Hazard and Mike Harris with the 
Stonehill Group, who were developers of a large project. Dean was present. I 
was present. Ms. Kirk-Hughes was present. Darlene Moore was present. Ms. 
Kirk-Hughes husband, Peter was present. Ms. Kirk-Hughes sister. I believe her 
name is Belinda was present. There was also a conference call to architect Algie 
Pulley. Also present was the engineer, Bart North from North Engineering. And 
I believe also present was Sherry Howell, who formerly worked for the county. 
She was present. 

Q. I must say you have the best memory of anybody we talked to about this 
presentation as far as who was present. 

A. I don't remember the date. 

Q. That's okay. That was my next question so you are very good. Do you 
remember the date that the presentation occurred? 

A. No, Ma'am. 

Q. So please tell me what was the purpose of this presentation again? 

A. It was my understanding Geraldine wished to have her sister, who lived in 
Texas, come up to see Idaho to see the property and to elicit her interest in 
investing in this project. 

Q. And so the purpose of the presentation was to--

A. To--

Q. Sell her sister --

A. Sell her sister on this project. (Crotty Aff. at Ex. 1 citing Golub Dep. at 
74:24-25; 75; 76; 77:1-7)(emphasis added). 

The day after the presentation Mr. Golub drove Ms. Antoine to the subject property. 

(Antoine Aff. at ~6) As to the tour of the Peterson's property that followed the Coeur d'Alene 

Resort meeting, Mr. Golub testified: 

DEFENDANT KIRK-SCOTT, LTD.'S COMBINED 
STATEMENT OF FACTS - 3 

CROTTY & SON LAW FIRM, PLLC 
421 W. Riverside Avenue, Suite I 005 

Spokane, Washington 9920 l-0300 
Phone: 509.850.7011 

Email: matt@crottyandson.com 
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6. 

Q. Did you have conversations with any of the parties in that group that day 
about purchasing the Peterson property? 

A. I was basically showing them around the property. It was to-- my attention 
actually was directed primarily at her sister, Belinda. I was personally showing 
her the different attributes of the property, the views, and took her, thinking that 
she was the key person that that meeting was set up for. So I spent my time 
showing the property to her sister. 

Q. What led you to believe she was the key person that you needed to show this 
property to that day? 

A. It was the fact that the meeting was arranged for her. When we were on the -­
when Ms. Kirk-Hughes had the phone conversation with her sister she mentioned 
-- this is at the first meeting on May 8th -- she mentioned that her sister lived in 
Texas and had two major businesses in the medical field, that one was equipment, 

· medical equipment for oxygen, beds, this type of thing, medical equipment. And 
also she had another company where she staffed private nursing, nurses for 
resident care. And she described her sister as a very successful business woman 
in Texas. 

Q. You already had both the Sloan property and the Peterson property under 
contract with Geraldine Kirk-Hughes and Darlene Moore so why did you care? 

A. Because it was my impression that Ms. Kirk-Hughes did not individually 
have the financial capability to close on the contract. And in her conversations 
she talked about investors that she was looking to interest in the property. (Crotty 
Aff. at Ex. 1 citing Golub Dep. at 80:25; 81, 82:1-9)(emphasis added). 

But now Mr. Golub, in the May 3, 2013, affidavit he filed in support of his motion for 

summary judgment in the CV 13-866 matter, declares that he "never had any dealings with 

Kirk-Scott or Antoine." (Golub Aff. at ~4) Mr. Golub's May 3, 2013, affidavit is suspect for 

other reasons. Paragraph 14 states that Mr. Golub "was not aware that Kirk-Scott had executed 

a Deed of Trust to Kirk-Hughes Development" before Kirk-Scott recorded the September 17, 

2010 deed. (Golub Aff. at ~14) Mr. Golub's statement is misleading: it was Kirk Hughes 

Development, LLC- not Kirk-Scott- who executed the September 17, 2010, deed of trust. 

(Howard Aff. at Ex. 5, pg. 2) 

DEFENDANT KIRK-SCOTT, LTD.'S COMBINED 
STATEMENT OF FACTS - 4 

CROTTY & SON LAW FIRM, PLLC 
421 W. Riverside Avenue, Suite 1005 

Spokane, Washington 99201-0300 
Phone: 509.850.701 I 

Email: matt@crottyandson.com 
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7. Mr. Golub's September 25, 2007, deposition testimony contradicts his May 3, 2013, 

affidavit as Mr. Golub testified, in 2007, that he (a) knew Ms. Kirk-Hughes had a sister named 

Balinda and that Balinda would be needed to assist Ms. Kirk-Hughes in purchasing both the 

Peterson and Sloan properties, (b) made a presentation to Ms. Antoine regarding the subject 

property, (c) escorted Ms. Antoine to the subject property, and (d) knew that Ms. Kirk-Hughes 

was looking to Ms. Antoine and Kirk-Scott, Ltd. to fund Ms. Kirk-Hughes' real property 

purchase. !d. (Crotty Aff. at Ex. 1 citing Golub Dep. at 43:16-18; 47:1; 71:18-25; 72:1-6; 73:23-

25; 74:1-21; 75:21-25; 76; 79:1-8; 80; 81; 82; 88:25; 89:1-24;) 

B. Mr. Golub sues seven defendants (but not Ms. Antoine or Kirk-Scott) on October 
30, 2007, obtains a default judgment (on March 11, 2009) that exceeds what Mr. Golub 
prayed for in the 2007 complaint, and obtains that default judgment with evidence 
regarding only one of the seven defendants. 

8. On October 30, 2007, Alan Golub sued Geraldine Kirk-Hughes, Peter Sampson, Kirk-

Hughes Development, LLC, Kirk-Hughes & Associates, Inc., Kelly Polatis, Delano Peterson, 

and Lenore Peterson. (Crotty Aff. at Ex. 2, pg. 1) 

Mr. Golub's October 30, 2007, Complaint asked for, inter alia, (a) "Judgment in favor of 17 9. 

18 Plaintiffs for all claims against Defendants in an amount to be proven at trial, but more than the 

19 

20 

21 

22 

jurisdictional amount of $10,000.00" and (b) "pre-judgment interest." (Crotty Aff. at Ex. 2, pg. 

8) A single sentence in the complaint alleged that defendant "Peterson did not pay Golub the 

$941,000 under the Listing Agreement..." !d. at 5. 

On June 11, 2008, Mr. Golub filed the "Affidavit of Alan Golub in Support of Motion 23 10. 

24 for Default Judgment Against Kelly Polatis" and defendant Kelly Polatis only. (Crotty Aff. at 

25 

26 

27 

28 

Ex. 2, pg. 9) 

DEFENDANT KIRK-SCOTT, LTD.'S COMBINED 
STATEMENT OF FACTS - 5 

CROTTY & SON LAW FIRM, PLLC 
421 W. Riverside Avenue, Suite 1005 

Spokane, Washington 99201-0300 
Phone: 509.850.7011 

Email: matt@crottyandson.com 
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11. Exhibit 1 to Mr. Golub's June 11, 2008, Affidavit is what Mr. Golub calls a "listing 

agreement". Mr. Golub testifies in his affidavit that pursuant to the "listing agreement" he is 

entitled to $941,000.00. (Crotty Aff. at Ex. 2, pg 9) The two page hand written "listing 

agreement" does not contain the number $941,000.00 or state that Mr. Golub is (or was) entitled 

to that amount of money. !d. at 12-13. Those omissions were for good reason, for Mr. Golub 

testified that he was not entitled to $941,000. 

8 12. On October 22, 2008, Kirk-Hughes Development, and others, filed a copy of certain 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Requests for Admission that were propounded on Mr. Golub. (Crotty Aff. at Ex. 2, pg. 14) The 

Requests for Admission cited September 25, 2007, deposition testimony from Mr. Golub in 

which Mr. Golub did not characterize the $941,000 as his real estate commission but "the real 

estate commission" and stated that "the total commission to all real estate agents would have 

been 941 ". !d. at 24-25 & Crotty Aff. at Ex. 1 citing Golub Dep. at 147:9-25; 148:1-17. Mr. 

Golub then testified to the identities of the other real estate agents who would share the 

$941,000. Jd. Specifically, Mr. Golub testified that the Darlene Moore would receive $109,640, 

Tomlinson Black would receive $191,870, Pacific Real Estate would receive $154,872.50, and 

Mr. Golub would receive $464,617.50. !d. Additionally, Mr. Golub testified that he (Golub) 

would pay Darlene Moore a two percent commission based of the sale of the Peterson property. 

(Crotty Aff. at Ex. 1 citing Golub Dep. at 193:3-18) 

13. On February 26, 2009, attorney Michael Howard (who represented Mr. Golub in the 

above-referenced litigation), moved, under I.R.C.P. 55(b)(1) for a Motion for Default Judgment. 

!d. at 29. The memorandum in support of the default motion was supported by a February 18, 

DEFENDANT KIRK-SCOTT, LTD.'S COMBINED 
STATEMENT OF FACTS- 6 

CROTTY & SON LAW FIRM, PLLC 
421 W. Riverside Avenue, Suite 1005 

Spokane, Washington 99201-0300 
Phone: 509.850.70 II 
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2009, Affidavit of Michael Howard, and the June 102 [sic], 2008, Affidavit that Alan J. Golub 

filed against Kelly Polatis and Kelly Polatis only. (Crotty Aff. at Ex. 2, at pg. 9-13, 29-31) The 

February 26, 2009, motion for default against Kirk-Hughes Development, LLC (and others) was 

not supported by "an affidavit of the amount due showing the method of computation, together 

with any original instrument evidencing the claim" against defendant Kirk-Hughes 

Development, LLC (or any other defendant besides Polatis) as required by IRCP 55(b)(l)--- it 

was only supported by an Affidavit of amount due against Kelly Polatis and Kelly Polatis only. 

Id 

14. On March 11, 2009, the Court signed Mr. Golub's Judgment but did not execute a IRCP 

54(b) certificate. (Howard Aff. Ex. 8). The March 11, 2009, Judgment listed: "principal 

judgment amount" as $941,000, "pre-judgment interest: 12% to run from March 11, 2005 

through the date of this Judgment," and "post judgment interest." Id By way of contrast, Mr. 

Golub's October 30, 2007, Complaint did not (a) ask for $941,000 from any defendant, (b) seek 

12% interest from any defendant, or (c) seek any prejudgment interest from any defendant. 

(Crotty Aff. at Ex. 2, pg 1-8) 

C. Mr. Golub settles with two (of the seven) defendants in July 2010, re-records the 
March 11, 2009, default judgment on October 28, 2010, but the re-recorded default 
judgment does not take into account the monies received from the two settling defendants. 

15. On or about July 8, 2009, Mr. Golub settled his claims with defendants Delano and 

Lenore Peterson. (Crotty Aff. at Ex. 2, pg. 40, lines 5-6) 

2 The reference to the June 10, 2008, Golub Affidavit was a typographical error. The docke 
contains no evidence of a June 10, 2008 Golub Affidavit but does contain evidence of a June 11 
2008 Golub Affidavit. (Crotty Aff. at Ex. 3) 

DEFENDANT KIRK-SCOTT, LTD.'S COMBINED 
STATEMENT OF FACTS - 7 

CROTTY & SON LAW FIRM, PLLC 
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16. On or about July 23, 2009, Mr. Golub moved to have the Court issue a Rule 54(b) 

certificate against all defendants but Kirk-Hughes Development, LLC. (Crotty Aff. at Ex. 2, pg. 

43) In seeking the Rule 54(b) certification Mr. Golub admitted that there were "technically still 

parties" to the case but claimed that "immediate entry of judgment will allow Golub the 

opportunity to begin execution upon the assets of the Defendants." !d. at 44, lines. 15-18. 

17. On August 10, 2009, the Court executed the Rule 54(b) certificate. (Howard Aff. at Ex. 

8 21) 

On August 25, 2009, Mr. Golub recorded the March 11, 2009, Judgment but not the 9 18. 

10 
signed Rule 54(b) certificate. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

19. On July 15, 2010, defendants Delano and Lenore Peterson filed a "Full Satisfaction of 

Mediated Settlement Agreement." (Crotty Aff. at Ex. 2, at pg. 46-48) The amount of the 

settlement agreement is not known but both Mr. Golub and Mrs. Golub signed the document. !d. 

at pg. 4 7) Although the settlement amount is not known, it is likely significant for the Petersons 

had the financial wherewithal to pay the entire $941,000 judgment as Mr. Golub admits that the 

basis for the October 2007 action is "based upon the sales price of $5,482,000 for the [sale of] 

the Peterson property." (Crotty Aff. at Ex. 2 pg. 24) 

On September 17, 2010, Kirk-Scott, Ltd.'s agent recorded the Deed of Trust. (Howard 20 20. 

21 
Aff. at Ex. 5) 

22 

23 

24 

25 

26 

27 

28 

21. On October 28, 2010, Mr. Golub re-recorded the March 11, 2009, Judgment but that 

Judgment did not contain a Rule 54 certificate. (Howard Aff. at Ex. 8) Additionally, the re-

recorded Judgment did not take into account the amount Mr. and Mrs. Golub received from the 
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Peterson defendants as a result of the July 2010 settlement - - - it sought the same $941,000 

amount as before. See id. 

DATED this 14th day of June 2013. 
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Michael S. Bissell 
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Matthew Z. Crotty 
ISB #8653 
CROTTY & SON LAW FIRM, PLLC 
421 W. Riverside Ave. Ste 1005 
Spokane, W A 99201 

4 
Telephone: (509) 850-7011 
Facsimile: (509) 703-7957 
Email: matt@crottyandson.com 5 

6 Attorneys for Defendants 
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8 
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2013 JUN 24 

CLERK DISTRJ 

10 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF 

IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 

11 
ALAN GOLUB and MARILYN GOLUB 

12 husband and wife, 

13 

14 
vs. 

15 

Plaintiffs, 

16 KIRK-HUGHES DEVELOPMENT, LLC and 
Delaware limited liability company; KIRK­
SCOTT, LTD a Texas corporation; 
INTERNAL REVENUE SERVICE; 
TOMLINSON NORTH IDAHO, INC., an 

17 

18 

19 Idaho corporation 

Defendants. 

STATE OF WASHINGTON) 
: ss. 

County of Spokane ) 

Case No. CV13-866 
Case No~ 

AFFIDAVIT OF MATTHEW Z. 
CROTTY IN RESPONSE TO 
PLAINTIFFS' MOTION FOR 
SUMMARY JUDGMENT AND IN 
SUPPORT OF KIRK-SCOTT, LTD.'S 
MOTION TO VACATE PLAINTIFFS' 
DEFAULT JUDGMENT 

20 

21 

22 

23 

24 

25 

26 

27 

28 

I, MATTHEW Z. CROTTY, being first duly sworn on oath, say: 

1. I am the attorney for Kirk-Scott, Ltd, defendant in the above-captioned actions. 

2. This affidavit is submitted in response to plaintiffs' May 3, 2013, Motion for 

AFFIDAVIT OF MATTHEW Z. CROTTY- I CROTTY & SON LAW FIRM, PLLC 
421 W. Riverside Avenue, Suite 1005 

Spokane, Washington 99201-0300 
Phone: 509.850.7011 

Email: matt@crottyandson.com 
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Summary Judgment and in support of Kirk-Scott's Motion to Vacate Plaintiffs' March 11, 2009 

Judgment. 

3. Attached hereto as Exhibit 1 are true and correct copies of excerpts of Mr. 

Golub's September 25, 2007, deposition. The September 25, 2007, deposition was taken before 

certified court reporter Gary E. Heston. 

4. Attached hereto as Exhibit 2 are true, correct, and certified copies of the October 

30, 2007 Complaint, the June 11, 2008, Affidavit of Alan Golub in Support of Motion for 

Default Judgment Against Kelly Polatis, the October 21, 2008, Affidavit of Patrick Miller in 

Support of Kirk-Hughes' Motion to Strike, the February 18, 2009, Affidavit of Michael Howard, 

the February 26, 2009, Motion and Memorandum for Default Judgment, the July 23, 2009, 

Memorandum in Support of Motions to Dismiss Claims Against Peterson, Strike Pleadings, 

Motions, and Papers by L. Sanders Joiner, and Issue a Rule 54(b) Certificate of Final Judgment, 

and the July 15, 2010, Full Satisfaction of Mediated Settlement Agreement from the Golub v. 

Geraldine Kirk-Hughes, et. al., matter CV- 2007 - 0008038. 

5. Attached hereto as Exhibit 3 is a true and correct copy of the docket in the CV -

19 2007 - 000803 8 matter. 
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28 

6. On June 12, 2013, I took the deposition of Alan Golub. At the time of my 

execution of this affidavit Mr. Golub's June 12, 2013, deposition has not been transcribed. At 

the June 12, 2013, deposition Mr. Golub testified that he entered into a settlement agreement 

with Delano and Lenore Peterson, that the Petersons paid him money as part of the settlement 

on or about July 15, 2010, and that the money the Peterson's paid him was part ofthe $941,000 

he (Golub) sought in the 2007lawsuit. At the deposition Mr. Golub admitted that he re-recorded 
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his March 11, 2009, default judgment in October 2010 for the same $941,000 even though he 

had been paid part of that sum by the Petersons. At the June 12, 2013, deposition Mr. Golub 

testified that he thought it was "fair" that he be allowed to recover twice as to the judgment: 

once from the Petersons and a second time from the judgment debtors. At the deposition Mr. 

Golub refused to disclose the settlement amount he received from the Petersons. 

7. Mr. Golub testified at his June 12, 2013, deposition that he knew the Kootenai 

County Recorder's office and/or title companies were sources of information as to whether real 

property was encumbered by liens, easements, or other instruments. 

8. Mr. Golub testified at his June 12, 2013, deposition that immediately following 

his acquisition of the March 11, 2009, default judgment it was his expectation that his lawyer 

would search out and collect on assets belonging to the judgment debtors. During the deposition 

Mr. Golub's lawyer repeatedly instructed Mr. Golub not to answer questions regarding 

communication he (Golub) had with his attorney regarding when Mr. Golub's lawyer (read: 

agent) learned of the existence of the Kirk-Scott deed of trust and when Mr. Golub's lawyer 

disclosed that knowledge to Mr. Golub. 

9. At his June 12, 2013, deposition Mr. Golub testified that his lawyer gave him a 

copy of the Kirk-Scott deed of trust, that he (Golub) read the deed of trust, and that no words 

contained in the deed of trust confused him. 

10. I am an officer in the Washington Army National Guard. I will be out of the 

Contiguous United States (CONUS) on military orders from June 16, 2013 through June 29, 

25 2103. During that June 16-29 timeframe it is my understanding that the June 12, 2013 

26 

27 

28 

deposition will be transcribed. Since I will be on military orders during that time I will not be 
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able to incorporate the transcripts from Mr. Golub's June 12, 2013, deposition into Kirk-Scott's 

summary judgment response brief and/or motion to vacate brief. It is my understanding that co-

defendant Kirk-Hughes Development, LLC will supply the relevant pages of Mr. Golub's 

deposition as part of its response to plaintiffs' Motion for Summary Judgment and joinder with 

Kirk-Scott's motion to vacate. Accordingly, Kirk-Scott incorporates Kirk-Hughes 

Development, LLC's factual and evidentiary submission (including Mr. Golub's June 12, 2013, 

deposition transcript) by reference, including the deposition pages cited in paragraphs 6-9, 

above. 
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MATTHEW Z. CROTTY 

Notary Pu and for the State of 
Washington, residing at ~ ~lUt..(L.. 
My commission expires: ~~ i /;}OJ:) 
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I hereby certify that on the 24th day of June 2013, I have emailed the document to the 
following participants at the addresses listed below: 

Michael T. Howard, ISB No. 6128 
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" Alan Golub September 25, 2007 

UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF IDAHO 

TOMLINSON BLACK NORTH IDAHO, 

INC., an Idaho Corporation, 

Plaintiff, 

vs File 06-CV-0118-EJL 

GERALDINE KIRK-HUGHES, an 

individual, d/b/a Kirk-Hughes 

and Associates; KIRK-HUGHES, 

LLC, a Nevada limited 

liability company; KIRK-HUGHES 

DEVELOPMENT, LLC, a Delaware 

limited liability company; 

KELLY POLATIS, an individual, 

and DOES 1 through 10, 

Defendants. 
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Alan Golub September 25, 2007 

1 that. I don't know that for sure. I know that Dean 

2 Anderson had conversations about the properties with 

3 Darlene Moore. I don't know for a fact if she had 

4 been to the property or not. 

5 Q. Did Dean Anderson represent to you that 

6 Darlene Moore was coming to look at these properties 

7 for purchasing them individually and/or together? 

8 A. Dean Anderson provided me with 

9 Darlene Moore's name as well as possible clients of 

10 Darlene Moore. Those included I believe a Calvin 

11 Hissom. There was also the names of Larry Latham and 

12 Geraldine Hughes. At the time that's the name I had. 

13 Q. And he provided you with those names 

14 previous to May 2004? 

15 A. Yes. 

16 Q. So you started to tell me that you went 

17 to the Atkinson property first on May 8th, 2004; is 

18 that correct? 

19 A. Yes. 

20 Q. And how long were you at the Atkinson 

21 property? 

22 A. Approximately 20 minutes. 

23 Q. Did you get out of the vehicle? 

24 A. Yes. 

25 Q. Did you walk around? 

Page 43 
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I 
I 
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Page 4 7 i 
1 Q. What did you say to her? 

2 A. Well, right after that I believe she got 

3 on her cell phone and made a call to her sister in 

4 Texas. 

5 Q. Why do you believe she called her sister 

6 in Texas? 

7 A. To tell her that she is in Idaho and she 

8 just saw a gorgeous piece of property. And it is my 

9 recollection that she wanted her sister to help with 

10 the purchase of the property. 

11 Q. And as you say the property it is your 

12 testimony that you don't know if she was talking 

13 about the Sloan property only or the Sloan property 

14 and the Peterson property combined. 

15 A. I do not. 

16 Q. Is it possible she was talking only about 

17 the Sloan property in those conversations? 

18 MR. HOWARD: Object to form of the question. 

19 MR. HARRIS: Join the objection. Calls for 

20 speculation. 

21 Q. You can answer. 

22 A. It is possible. 

23 Q. Did you look at anything else on the 

24 Sloan property other than the house, and then you 

25 said you drove to the other end of the property and 
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1 the buyer would be. I am not sure if it was from 

2 Ms. Kirk-Hughes or from Ms. Moore. 

3 Q. Okay. So it is possible it was Ms. Moore 

4 sitting there telling him how to fill out this 

5 document out. 

6 A. It is possible. 

7 Q. Okay. Was Ms. Kirk-Hughes sitting there 

8 listening, if you recall? 

9 A. I believe they were both there. 

10 Q. And was there conversation between 

11 Ms. Kirk-Hughes and Ms. Moore about why Darlene Moore 

12 was going to be the buyer of the property? 

13 A. I don't recall. 

14 Q. Okay. So you don't recall hearing any 

15 conversation between the two of them as to why 

16 Darlene Moore was purchasing the Peterson property? 

17 A. Not really. 

18 Q. After the Exhibit #8 was filled out and 

19 signed by the parties on May 8th, 2004, was it your 

20 belief then that Darlene Moore was purchasing the 

21 Peterson property and Geraldine Kirk-Hughes was 

22 purchasing the Mavis Sloan property? 

23 A. It was my -- it was my belief that 

24 Geraldine was purchasing both properties. 

25 Q. Why? 
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1 A. Because she wanted it to set up a meeting 

2 with her sister to come out to see all the 

3 properties, both properties. But it was also my 

4 impression that Ms. Kirk-Hughes didn't have the 

5 capital to acquire either of the properties, but she 

6 was looking for her sister's assistance in purchasing 

7 the property. 

8 Q. Did she talk to you about having a 

9 meeting? Did Ms. Kirk-Hughes talk to you on May 8th, 

10 2004, while you were at the resort about having a 

11 meeting with her sister and bringing her sister out 

12 to look at the property? 

13 A. No. 

14 Q. What led you to believe that she wanted 

15 her sister to come out and look at the properties? 

16 A. That was a subsequent conversation. 

17 Q. When? 

18 A. I think it was communicated through Dean 

19 approximately -- and I am not quite sure, but in 

20 about a week -- a week, 10 day period after that. 

21 Q. Okay. So you didn't have this 

22 conversation directly with Geraldine Kirk-Hughes, 

23 Dean Anderson relayed that information to you; is 

24 that correct? 

25 A. That's correct. 
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1 Q. My original question was what led you to 

; 
Page 73 i 
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2 believe on May 8th, 2004, when .you left the 

3 Coeur d'Alene Resort that even though Darlene Moore 

4 was listed as the buyer on the Peterson contract that 

5 Geraldine Kirk-Hughes intended on buying that I 

6 property? 

7 A. The only thing I can think was that 

8 Darlene made a check out to Tomlinson Black for the 

9 earnest money. But she stated she does not have the 

10 money in her account to -- for that check. And I 

11 heard Ms. Kirk-Hughes state that she would -- when 

12 they got back to Las Vegas, would give her the money 

13 to cover the check. 

14 Q. So that conversation is what led you to 

15 believe Ms. Kirk-Hughes was going to purchase the 

16 Peterson property? 

17 A. That if she was going to provide $50,000 

18 to Darlene Moore was my impression. I didn't know 

19 this for a fact, but it was my impression that she 

20 was going to give her the 50,000 to cover the earnest 

21 money, that she was interested in purchasing the 

22 property. 

23 Q. So after May 8th, 2004, after you left 

24 the resort that day what was the next contact you had 

25 with Geraldine Kirk-Hughes? 
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1 A. I believe my next contact was when we had 

~ 
Page 7 4 1, 

I 
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2 the meeting at the Coeur d'Alene Resort. 

3 Q. What meeting at the Coeur d'Alene Resort? 

4 A. There was -- it was a meeting set up at 

5 the request of Dean Anderson to bring together a 

6 group of professionals in development to present how 

7 large parcels similar to the Peterson Mavis parcels 

8 can go from undeveloped land into a golf course 

9 development. 

10 Q. And you said Dean Anderson was putting 

11 this meeting together? 

12 A. Yes. And I worked with Dean to get a 

13 team of people together to make that presentation. 

14 Q. Previous to that meeting, or previous to 

15 helping Dean put together this presentation that you 

16 have testified about, did you visit Ms. Kirk-Hughes 

17 in Las Vegas? 

18 A. No. 

19 Q. Did you visit Ms. Kirk-Hughes in 

20 Las Vegas after this meeting? 

21 A. Yes. 

22 Q. Did you call Ms. Kirk-Hughes in Las Vegas 

23 about this meeting that Dean Anderson wanted you to 

24 help him put together with regards to golf course 

25 size projects? 

•. 
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1 A. No. 

2 Q. So if she testified -- if Ms. Kirk-Hughes 

3 testified that you called her in Las Vegas to discuss 

4 this presentation with her, is she lying? 

5 MR. HOWARD: Object to the form of the 

6 question. 

7 A. I would have to -- I have to just say 

8 what I testified, that I did not visit her in 

9 Las Vegas and I don't believe I spoke to her in 

10 Las Vegas. 

11 Q. Previous to the presentation? 

12 A. Correct. 

13 Q. That is your testimony? 

14 A. Yes. 

15 Q. If you know then, how did Ms. Kirk-Hughes 

16 know that this presentation was going to happen and 

17 how did she know to buy airline tickets to be here 

18 for it? 

19 A. I believe she was in communication with 

20 Mr. Anderson. 

21 Q. Did this presentation actually take 

22 place? 

23 A. Yes, it did. 

24 Q. And if you already testified to this, I 

25 apologize. But who was present? 

; 
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1 A. Tony Jansen, who was an architect at that 

2 time with ALSC from Spokane, John Lasher from First 

3 American Title, Ron Hazard and Mike Harris with the 

4 Stonehill Group, who were developers of a large 

5 project. Dean was present. I was present. 

6 Ms. Kirk-Hughes was present. Darlene Moore was 

7 present. Ms. Kirk-Hughes husband, Peter was 

8 present. Ms. Kirk-Hughes sister. I believe her name 

9 is Belinda was present. There was also a conference 

10 call to architect Algie Pulley. Also present was the 

11 engineer, Bart North from North Engineering. And I 

12 believe also present was Sherry Howell, who formerly 

13 worked for the county. She was present. 

14 Q. I must say you have the best memory of 

15 anybody we talked to about this presentation as far 

16 as who was present. 

17 A. I don't remember the date. 

18 Q. That's okay. That was my next question 

19 so you are very good. Do you remember the date that 

20 the presentation occurred? 

21 A. No, Ma'am. 

22 Q. So please tell me what was the purpose of 

23 this presentation again? 

24 A. It was my understanding Geraldine wished 

25 to have her sister, who lived in Texas, come up to 
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Page 77 

1 see Idaho to see the property and to elicit her 

2 interest in investing in this project. 

3 Q. And so the purpose of the presentation 

4 was to 

5 A. To --

6 Q. Sell her sister 

7 A. Sell her sister on this project. 

8 Q. And at the time of the presentation 

9 Darlene Moore is still listed as the buyer of the 

10 Peterson property; isn't that correct? 

11 A. Yes. 

12 Q. Within a day of the presentation -- and 

13 I'm unclear as to whether it was the day of the 

14 presentation, the day before the presentation or the 

15 day after the presentation. Did you take a group of 

16 people to view Black Rock again and view the Peterson 

17 and the Sloan and the Atkinson properties? 

18 A. After the morning meeting Gordon -- there 

19 were two other people there also at that meeting, I 

20 believe. There was a Mike and his wife that somehow 

21 had -- I am not sure -- it just comes back to me. 

22 There was a Mike and his wife that were also at that 

23 meeting from Las Vegas. 

24 Q. Mike Scillian by any chance. 

25 A. It could be. And the people that went on 
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1 Q. In the clubhouse? 

2 A. Right. There was interest, I believe, 

3 not just with Ms. Kirk-Hughes but this Mike and his 

4 wife were interested in looking at properties. So it 

5 wasn't just showing Ms. Kirk-Hughes and her sister, 

6 but it was also showing this other -- there were 

7 conversations around the dinner table, or the lunch 

8 table, between Gordon and the other people. 

9 Q. What types of conversations was Gordon 

10 having with the members of this lunch? 

11 A. Describing the -- well, basically showing 

12 the project in its greatest light, what lots were 

13 available. And he was talking about the amenities of 

14 Black Rock. 

15 Q. He was trying to sell them property at 

16 Black Rock, wasn't he? 

17 A. Yes. 

18 Q. Were you wanting them to buy property at 

19 Black Rock? 

20 A. Did I want them to buy property? No. I 

21 was there for lunch. I was there to continue -- the 

22 group would go after that to the Peterson and Sloan 

23 properties. 

24 Q. Was Dean Anderson trying to assist any of 

25 the parties that were there that day in purchasing 
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1 property at Black Rock, or selling them property at 

2 Black Rock? 

3 A. I don't know. But I do know if this Mike 

4 Scillian, or anyone that he brought, would -- since 

5 he was the one that initiated the meeting with 

6 Black Rock, you know, those would be his clients. 

7 That's what I thought. 

8 Q. Who initiated the meeting with Black 

9 Rock? 

10 A. Dean Anderson. 

11 Q. So that day you left Black Rock, and 

12 where did you go after that? 

13 A. After Black Rock we went to the Peterson 

14 and Sloan properties. 

15 Q. And which one did you go to first? 

16 A. I believe again you drive through the 

17 Peterson property. I am not sure if we did an 

18 overview first by going up the hill through the 

19 Peterson property, but we ended up at the home, the 

20 Mavis Sloan home on the Sloan property. 

21 Q. Did you have any conversations with 

22 Geraldine Kirk-Hughes that day about purchasing the 

23 Peterson property? 

24 A. Not that I recall. 

25 Q. Did you have conversations with any of 
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1 the parties in that group that day about purchasing 

2 the Peterson property? 

3 A. I was basically showing them around the 

4 property. It was to -- my attention actually was 

5 directed primarily at her sister, Belinda. I was 

6 personally showing her the different attributes of 

7 the property, the views, and took her, thinking that 

8 she was the key person that that meeting was set up 

9 for. So I spent my time showing the property to her 

10 sister. 

11 Q. What led you to believe she was the key 

12 person that you needed to show this property to that 

13 day? 

14 A. It was the fact that the meeting was 

15 arranged for her. When we were on the -- when 

16 Ms. Kirk-Hughes had the phone conversation with her 

17 sister she mentioned -- this is at the first meeting 

18 on May 8th she mentioned that her sister lived in 

19 Texas and had two major businesses in the medical 

20 field, that one was equipment, medical equipment for 

21 oxygen, beds, this type of thing, medical equipment. 

22 And also she had another company where she staffed 

23 private nursing, nurses for resident care. And she 

24 described her sister as a very successful business 

25 woman in Texas. 
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1 Q. You already had both the Sloan property 

2 and the Peterson property under contract with 

3 Geraldine Kirk-Hughes and Darlene Moore so why did 

4 you care? 

5 A. Because it was my impression that 

6 Ms. Kirk-Hughes did not individually have the 

7 financial capability to close on the contract. And 

8 in her conversations she talked about investors that 

9 she was looking to interest in the property. 

10 Q. But Geraldine Kirk-Hughes as of this date 

11 was only under contract on the Mavis Sloan property, 

12 she was only under contract for 1.5 million dollars. 

13 So you believed on that date she didn't have 1.5 

14 million dollars and she needed assistance from 

15 investors to close on the Mavis Sloan property? 

16 A. Yes, because she called her sister from 

17 the property about wanting her to see it. 

18 Q. Did Darlene Moore have any conversations 

19 with you that day about needing investors to assist 

20 her in closing on the Peterson property? 

21 A. Not that I can recall. 

22 Q. Did Darlene Moore indicate that any of 

23 the people that were with you that day were potential 

24 investors to assist her in closing on the Peterson 

25 property? 
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1 A. Yes. 

2 Q. And previous to me asking you to draw 

3 this map for us today I asked you if you were 

I 
4 familiar with a Mosley property. And your response 

5 was you're not; is that correct? 

6 A. Yes, Ma'am. 

7 Q. And you do not know who the parcel owners 

8 are for these two lots in the horseshoe of the 

9 Atkinson property. 

10 A. No, Ma'am. 

11 Q. And the Williams property, did you have a 

12 listing agreement with the Williams to sell that 

13 parcel? 

14 A. It was her -- yes, I had the -- Mavis 

15 Sloan was a family member of Mavis Sloan. So she 

16 Q. Williams is a family member to Sloan? 

17 A. Correct. So she had the permission --

18 she was able to combine those three lots together to 

19 what we call the Mavis Sloan property. 

20 Q. Okay. So on your map the two parcels 

21 that you have identified as Sloan and the Williams 

22 parcel are what make up the entirety of the Mavis 

23 Sloan property that we have been discussing? 

24 A. Yes, Ma'am. 

25 Q. Thank you very much. We were previously 
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1 discussing the presentation that was put together by 

2 Dean Anderson with your assistance for Geraldine 

3 Kirk-Hughes and her sister and other parties, whom 

4 you were able to remember all of them, I believe, 

5 which was amazing. Then we were talking about you 

6 taking certain members of that group out to the 

7 Peterson and the Sloan properties on the morning 

8 was it the morning of the presentation or the day of 

9 the presentation? 

10 A. It would be the afternoon of the 

11 presentation. 

12 Q. The afternoon of the presentation. And 

13 it was your understanding I just want to make sure 

14 the testimony was clear. It was your understanding 

15 that you were showing these properties to --

16 specifically to Ms. Kirk-Hughes sister Belinda; is 

17 that correct? 

18 A. I was not showing the Black Rock 

19 property. 

20 Q. I apologize, you are correct. The Sloan 

21 and the Peterson property. 

22 A. But I was the listing agent and I was to 

23 show the properties to Ms. Kirk-Hughes' sister 

24 Belinda. 

25 Q. Okay. After that tour that day of the 
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1 who is this Kirk-Hughes. And I explained that she 

2 was Ms. Kirk-Hughes was the buyer of the property, 

3 that she would be the one to purchase the property. 

4 Q. Did you call Mr. Peterson and explain 

5 that to him, or did you give that to him in written 

6 form, do you know? 

7 A. I called him. 

8 Q. I will let the record reflect that 

9 Mr. Harris is correct, Exhibit #14 to a previous 

10 deposition dated July 6th, 2004, is the original 

11 document assigning Darlene Moore's interest in the 

12 Peterson contract to Geraldine Kirk-Hughes, the 

13 original document. 

14 MR. HARRIS: Thank you. 

15 (OFF THE RECORD) 

16 MR. HARRIS: Let's go back on the record. 

17 Q. Did you have any part in preparing 

18 documentation that would reflect that Darlene Moore 

19 had assigned her interest as buyer in the Peterson 

20 property to Geraldine Kirk-Hughes? 

21 A. No. 

22 Q. Were you presented with any documentation 

23 previous to this assignment for you to review and/or 

24 look at? 

25 A. The assignment documents I believe were 
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1 presented to me by Melodie Jones at First American 

2 Title Company. 

3 Q. Were they presented to you previous to 

4 them being signed or after? 

5 A. I am not quite sure. I don't recall. 

6 Q. As the listing agent for Mr. Peterson 

7 were you under the impression that this assignment by 

8 Darlene Moore to Geraldine Kirk-Hughes would bind 

9 Geraldine to the same terms so to speak that Darlene 

10 had already agreed to? Specifically closing date. 

11 A. Yes. 

12 Q. Did you participate in any communications 

13 with Mr. Peterson about extensions of the closing 

14 date? · 

15 A. Yes. 

16 Q. Were you aware that Mr. Sternberg was 

17 also participating in communications with 

18 Mr. Peterson about extensions of the closing date? 

19 And I say extensions because there were more than 

20 one. 

21 A. Yes. 

22 Q. And were you authorizing at that time 

23 Mr. Sternberg to call Mr. Peterson and relay 

24 information about extensions of a closing date? 

25 A. Not to negotiate or -- but I allowed 
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1 Q. July 27th of 04? 

2 A. Approximately. I believe it is that 

3 date, July 27th, 04. Plus or minus a couple days. 

4 Q. Mr. Golub, you testified previously that 

5 you believe Ms. Kirk-Hughes was going to be able to 

6 close quickly on the Peterson property. And your 

7 belief came from some correspondence that you had 

8 received. Is it possible that Exhibit #31 that I am 

9 handing you right now is the correspondence that you 

10 are referring to? 

11 A. No, this is not it. 

12 MR. HARRIS: Look at the first page. 

13 A. I am sorry. Yes, this is the 

14 correspondence. 

15 Q. Okay. And is this a fax cover sheet to 

16 Dean Anderson dated July 29th, 2004? 

17 A. Yes. 

18 Q. And did Mr. Anderson then subsequently 

19 send this to you after he received it, do you 

20 remember? 

21 A. Yes. Or I received it from the title 

22 company. I am not quite sure. But I did get a copy 

23 of it. 

24 Q. Do you see anything on the front of this 

25 document that indicates that it went directly to the 
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1 Atkinson property on July 30th, 2004? 
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2 A. Yes, I was able to do that. I 
3 Q. When did you become aware that 

4 Ms. Kirk-Hughes did not close on the Peterson 

5 property on November 12th, 2004? 

6 A. Please state that again. 

7 Q. Sure. When did you first become aware 

8 that Ms. Kirk-Hughes had not closed on the Peterson 

9 property pursuant to the agreement which stated she 

10 would close November 12th, 2004? 

11 A. I called First American Title on the 12th 

12 or 13th and was told by Kathleen that there was no 

13 closure of the transaction. 

14 Q. Did you have any communication with Dean 

15 Anderson about the fact that the closing had not 

16 occurred? 

17 A. I believe I might have. 

18 Q. Would it have been before or after you 

19 talked to First American Title? 

20 A. I am not quite sure. 

21 Q. What was the nature of that conversation 

22 with Dean Anderson with regards to the closing 

23 between Ms. Kirk-Hughes and Mr. Peterson not 

24 occurring? 

25 A. I believe it would have been prior to 
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1 didn't like the terms of her financing. I kind of 

2 remember that. 

3 Q. And that was relayed to you by 

4 Ms. Moore during the September visit? 

5 A. Yes. 

6 Q. What is bridge financing? 

7 A. Short term private investor financing. 

8 Q. Did you know that subsequent to November 

9 12th, 2004, Kelly Polatis purchased the Peterson 

10 property? 

11 A. Yes. 

12 Q. As you sit here today did you know that 

13 that occurred? 

14 A. Yes. 

15 Q. When did you find that out? 

16 A. I believe after November 12th, shortly 

17 after. 

18 Q. And who told you that? 

19 A. I believe the title company, First 

20 American Title. 

21 Q. Do you believe First American Title 

22 Company informed you that Mr. Polatis had purchased 

23 Mr. Peterson's property? 

24 A. When did I find out? 

25 Q. That Mr. Polatis had purchased 
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1 Mr. Peterson's property. 

2 A. You said November 12th. He purchased it 

3 in May, I believe, of 2005. 

4 Q. My original question was when did you --

5 did you know that Mr. Polatis first purchased-- I'm 

6 sorry. 

7 Did you know that Mr. Polatis purchased the 

8 Peterson property? And you said yes, I did. And I 

9 said, When did you first find that out? 

10 A. In March. March of 2005. 

11 Q. Okay. So your previous testimony was 

12 that you found out shortly after November 12th. 

13 A. It did not close. Did not close. 

14 Q. But now -- your testimony is that you 

15 found out in March of 2005 that Mr. Polatis had 

16 purchased Mr. Peterson's property. 

17 A. Yes. 

18 Q. Did you have any conversations with 

19 Mr. Anderson about the fact that Kelly Polatis had 

20 purchased the Peterson property? 

21 A. No. 

22 Q. Did you have any conversations with 

23 anyone about the fact that Kelly Polatis had 

24 purchased Mr. Peterson's property? 

25 A. My attorneys. 
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1 But I think that is where that name might have come 

2 up. 

3 Q. So other than the two incidents you have 

4 testified to prior to the end of September, 2004, you 

5 had no other interactions with Kelly Polatis? 

6 A. None. 

7 Q. Did you have any forewarning that 

8 Mr. Polatis was going to be visiting with your 

9 client, Mr. Peterson, in Alabama towards the end of 

10 September, 2004? 

11 A. No, sir. 

12 Q. Are you aware that as a result of that 

13 meeting Mr. Peterson agreed to another extension to 

14 the closing date and signed a document which he faxed 

15 directly to First American Title Company? 

16 A. Yes, I am. 

17 Q. Let me hand to you, Alan, what has been 

18 marked as Exhibit #37 in this case. It is a two-page 

19 document. Would you look through both of those pages 

20 please. Have you seen Exhibit #37 before, Alan? 

21 A. Yes. 

22 Q. When did you receive a copy of that? 

23 A. I was given a copy by Melodie Jones from 

24 First American Title. 

25 Q. And was that how you became aware that 
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1 acting as her agent? 

2 A. I am not sure she used those words, but 

3 she said she was under a lot of stress and she needed 

4 help in getting an extension. 

5 Q. Now I believe you testified this morning 

6 that for this particular extension, the one that was 

7 entered into towards the end of September 2004.r you 

8 had actually recommended to Delano Peterson that he 

9 not grant another extension. Did I hear that 

10 correctly? 

11 A. That's correct, sir. 

12 Q. And why did you recommend that at that 

13 time? 

14 A. Because of communications that 

15 Ms. Kirk-Hughes had with Melodie Jones at First 

16 American Title that she had her financing in place. 

17 There was a Dr. McDonald that had the ability to 

18 close on the transaction. 

19 Q. So was it your recommendation to 

20 Mr. Peterson, let's not give them another extension 

21 and force them to close with the financing they have? 

22 A. Yes. 

23 Q. Prior to the end of September 2004, had 

24 there ever been a request made to you as 

25 Mr. Peterson's agent that Mr. Peterson consider 
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1 happened Mr. Carey called me and gave my name to 

2 actually, Mike Carey and Dean Anderson and I all went 

3 to Candlelight Christian Fellowship, went to the same 

4 church. So during the conversations -- and he must 

5 have talked to other agents too, you know, who knows 

6 of waterfront property. And then what I remembered 

7 was of the fact that Marcheaso and Sternberg had 

8 worked on -- had the property out with the Mavis 

9 Sloan and Peterson property. So what I did was made 

10 contact with-- with Dean Anderson. And that's how 

11 we got together. 

12 Q. So did you actually make contact with 

13 Dean Anderson prior to acquiring the listing 

14 agreements on either the Sloan or the Peterson 

15 property? 

16 A. The answer is yes. 

17 Q. And during that contact you became aware 

18 that Dean had potential clients who were interested 

19 in lake property. 

20 A. Yes. 

21 Q. And when did you find out who those 

22 clients might be? When did you first hear the names 

23 Darlene Moore or Geraldine Kirk-Hughes? 

24 A. Near the end of April. 

25 Q. 2004. So you agreed to give Tomlinson 
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1 Black a three and a half percent commission because 

2 Dean brought the purchasers to the table. 

3 A. Yes. 

4 Q. In the real estate parlance he was the 

5 procuring cause, for finding buyers for the 

6 property. 

7 A. That's correct. 

8 Q. Now you talked about your listing 

9 agreement with Mavis Sloan being the first net 

10 listing agreement that you had used. 

11 A. Yes. 

12 Q. And when you first met with Mr. Peterson 

13 you gave him a copy of an agreement that you had --

14 this is something that had you prepared, or was it 

15 just a form agreement that you kept? 

16 A. What I had was a standard two -- we don't 

17 have the multiple listing documents. It was a 

18 standard two-page document that we had, but it really 

19 didn't fit -- the categories really didn't fit for a 

20 net listing agreement. So I also gave him what we 

21 called the blue sheet, which is the agency card. 

22 It's your first contact with who are the potential 

23 clients we are to give the card that defines agency. 

24 I gave that both to him. He had stated that he was 

25 well versed in writing contracts and he would prefer 
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1 MS. JOVICK: No. This is marked as Exhibit #14 

2 in a prior deposition. Would you review that 

3 please? I will represent to you that that is a 

4 document that I obtained out of the escrow files from 

5 First American Title Company in this case. 

6 A. Okay. 

7 Q. Have you ever seen Exhibit #14 before? 

8 A. I don't remember seeing it, sir. 

9 Q. Okay. Do you have any understanding 

10 about who prepared Exhibit #14? 

11 A. I don't. 

12 Q. Do you have any recollection that on or 

13 about July 6th, 2004, there was some discussion about 

14 having a formal assignment done from Darlene Moore to 

15 Geraldine Kirk-Hughes on the Peterson contract? 

16 A. I don't remember that, sir. 

17 Q. Do you remember Melodie Jones, or anybody 

18 else from First American Title Company questioning 

19 the necessity of having a written assignment from 

20 Darlene Moore to Geraldine Kirk-Hughes on the 

21 Peterson contract? 

22 A. Yes. 

23 Q. What do you remember about that? 

24 A. Melodie Jones says everything has to 

25 be -- escrow companies work everything has to be in 
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1 writing and they need a formal assignment. 

2 Q. When did she say that to you? 

3 A. I don't -- it was during this whole 

4 process. I am not sure of the exact date. 

5 Q. Did you have any understanding about why 

6 this has handwritten notations on there about it 

7 being resent July 28th, 2004? 

8 A. This is the first time I have seen this 

9 document. I believe the time frame around July 6th 

10 was the time that Ms. Kirk-Hughes and I talked about 

11 the assignment of the Atkinson piece to her too. She 

12 was very much interested in closing on the Peterson 

13 property to the point that if I close on 

14 Mr. Peterson's property, I have the right to buy your 

15 property. So we all knew that she was interested in 

16 all three properties during this time period. 

17 Q. And I think you have that assignment in 

18 front of you still. I will pull that out. That's 

19 Exhibit #20. That's the document you are referring 

20 to about the assignment of the Atkinson property? 

21 A. Right. They are about the same time. 

22 Your document is shown as July 6th. And my 

23 assignment is July 8th, two days later. So by this 

24 time I believe she already purchased the Mavis Sloan 

25 property. And there was interest now in acquiring 
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1 Q. Is this in your handwriting? 

2 A. Yes, sir. 

3 Q. And is that your signature down below? 

4 A. It is, sir. 

5 Q. And you're agreeing to pay Darlene Moore 

6 a two percent commission on the selling price of 

7 certain properties? 

8 A. That is correct. 

9 Q. And the properties described there by 

10 parcel number are the properties that comprise the 

11 Peterson property. 

12 A. Yes, sir. 

13 Q. And this two percent commission that you 

14 would be paying to Darlene Moore was not corning out 

15 of any commission you were paying to Tomlinson Black 

16 pr Dean Anderson? 

17 A. It was in addition to the three and a 

18 half percent, yes, sir. 

19 Q. Let me hand you what has been marked as 

20 Exhibit #17. 

21 MR. HARRIS: Have you got that one? 

22 MS. JOVICK: No. 

23 Q. Exhibit #17 appears to be a letter from 

24 Algie Pulley to Geraldine Kirk-Hughes setting forth a 

25 preliminary construction budget for building a golf 
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1 CERTIFICATE 

2 

3 I, Gary E. Heston, do hereby certify 

4 that pursuant to the Rules of Civil Procedure, the 

5 witness named herein appeared before me at the time 

6 and place set forth in the caption herein; that at 

7 the said time and place, I reported in stenotype all 

8 testimony adduced and other oral proceedings had in 

9 the foregoing matter; and that the foregoing transcript 

10 pages constitute a full, true and correct record of such 

11 testimony adduced and oral proceeding had and of the 

12 whole thereof. 

13 

14 IN WITNESS HEREOF, I have hereunto set my 

15 hand this 6th day of October, 2007. 

16 

17 

18 Signature Expiration Date 

19 

20 

21 

22 

23 

24 

25 
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CERTIFICATE OF TRUE COPY 

I, Kally Mohler, Deputy Clerk for the District Court of Kootenai County, First Judicial 
District, State of Idaho, hereby certify that I am an official custodian of the records of 
said court, located in the Kootenai County Justice Building, and that the attached 
photocopies of documents and court records ( 48 pages) are true and correct copies of 
original documents on file with the above court, kept in the ordinary course of business, 
pertaining to Kootenai County District Court case number: 

CV-2007-0008038 ALAN GOLUB, ETAL. VS. GERALDINE KIRK-HUGHES, ETAL .. 

Dated Wednesday, May 08, 2013 

Golub vs Kirk-Hughes, etal 41501-2013 and 41505-2013 161 of 584



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

_, 

I : 

MICHAEL T. HOWARD, ISB No. 6128 
WINSTON & CASHATT 
250 Northwest Boulevard, Suite 107 A 
Coeur d'Alene, Idaho 83814 
Telephone: (208) 667-2103 

KENNETH B. HOWARD, ISB No.l999 
250 Northwest Boulevard, Suite I 07 A 
Coeur d'Alene, Idaho 83814 
Telephone: (208) 676-8890 

Attorneys for Plaintiffs 

I ~ ; 
STATE OF IDAHO t 
COUNTY OF KOOTEHAifSS 
FILED: 

2007 OCT 30 AH II: 21 

CLERK DISTRICT COURT 

DEPUTY 

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE 
13 OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 

14 ALAN GOLUB and MARILYN GOLUB, 

15 husband and wife, 
Plaintiffs, 

16 

17 

18 

19 

vs. 

GERALDINE KIRK-HUGHES and PETER 
SAMPSON, husband and wife; KIRK­
HUGHES DEVELOPMENT, LLC, a Delaware 
limited liability company; KIRK-HUGHES & 

20 ASSOCIATES, INC., a Nevada corporation; 
KELLY POLA TIS, an individual, and 
DELANO D. and LENORE J. PETERSON, 21 

22 
husband and wife, 

23 

24 

25 

26 

Plaintiffs allege: 

Defendants. 
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COMPLAINT AND DEMAND FOR JURY 
TRIAL 

FEE CATEGORY: A. I 

FEE: $88.00 
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1. PARTIES 

L 1 At all relevant times, Plaintiffs Alan l Golub and Marilyn Golub 

("Golub") were husband and wife, residing in Hayden, Idaho. 

1.2 At all relevant times, Defendants Geraldine Kirk-Hughes and Peter Sampson ("Geraldine 

Kirk-Hughes") were a married couple residing in Las Vegas, Nevada. 

1.3 At all relevant times, Defendant Kirk-Hughes Development, LLC ("K-H Development") 

was an active Delaware limited liability company with members domiciled in Kootenai 

County, Idaho and had its principal place of business in Kootenai County, Idaho. 

1.4 At all relevant times, Defendant Kirk-Hughes & Associates, Inc. ("K-H Associates") was-

an active Nevada corporation. 

1.5 At all relevant times, Defendant Kelly Polatis ("Polatis") was an unmarried individual 

residing in Carlsbad, California. 

1.6 At all relevant times, Defendants Delano and Lenore Peterson ("Peterson") were husband 

and wife with their principal residence in Huntstville, Alabama. 

2. JURISDICTIONNENUE 

2.1 The acts giving rise to Plaintiffs' claims occurred in Kootenai County, Idaho. 

2.2 Jurisdiction and venue are proper in this Court. 

3. FACTUAL ALLEGATIONS 

3.1 At all relevant times Golub was a licensed Idaho real estate agent working with Pacific 

Realty. 

3.2 Geraldine Kirk-Hughes is an officer ofK-H Associates, and the managing member ofK-

H Development. 
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3.3 Polatis was, at all relevant times, an agent of Geraldine Kirk-Hughes, K-H Associates, 

K-H Development. 

3.4 Petersons were, at all relevant times, the ovmers of approximately 518 acres near Beauty 

Bay in Kootenai County, Idaho (the Peterson Property). 

3.5 On or about April 22, 2004 Golub and Pacific Realty entered into a "Listing Agreement" 

with Petersons for the sale of the Peterson Property, which entitled Golub and Pacific 

Realty to payment of a commission upon finding a buyer for the Property. 

3.6 Golub has been assigned all right, title and interest to any claims which Pacific Realty 

may have in this matter and is a successor in interest to those claims which he asserts 

here. 

3.7 Through Golub's efforts, Peterson entered into a written sales agreement to sell the 

Peterson Property to Geraldine Kirk-Hughes. 

3.8 Over the course of several months, several extensions were obtained from Peterson of 

the closing date in order to obtain financing and perform feasibility studies on the 

Peterson Property. 

3.9 Polatis visited Peterson in Alabama .on behalf of Geraldine Kirk-Hughes to obtain an 

extension of the closing date to November 12, 2004. 

3.10 To assure the sale of the Peterson Property would close by November 12,2004, Golub 

conditionally assigned his interest in an adjacent piece of lake-front property (the 

Adkinson Property) to Kirk-Hughes. 

3.11 Geraldine Kirk-Hughes did not close on the Peterson Property by the November 12, 
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3.12 Notwithstanding the failure of Geraldine Kirk-Hughes to close on the Peterson Property 

by November 12, 2004, title to the Adkinson Property was transferred to Geraldine Kirk-

Hughes assignee, K-H Associates. 

3.13 Notwithstanding the failure of Geraldine Kirk-Hughes to close on the Peterson Property 

by November 12, 2004, between November 12, 2004 and March 11, 2005 Geraldine 

Kirk-Hughes continued to access the Peterson Property and made efforts toward 

development of the Peterson Property with Peterson's knowledge and permission. 

3.14 In his discussions with Peterson, Polatis represented to Peterson that the Listing 

Agreement with Golub was illegal and that Peterson would benefit from selling the 

Peterson Property directly to Polatis. 

3.15 Peterson was aware that if he sold the Peterson Property to Polatis, it would ultimately 

be transferred to Geraldine Kirk-Hughes or an entity she was involved with, but did not 

want to transfer title directly to Geraldine Kirk-Hughes. 

3.16 On March 1, 2005, Polatis entered into a written agreement with Peterson to purchase 

the Peterson Property and took title to it on March 4, 2005. 

3.17 On March 11, 2005 Polatis transferred title in the Peterson Property to K-H 

Development, whose managing member is Geraldine Kirk-Hughes. 

3.18 On April 18, 2005, K-H Associates, whose sole owner is Geraldine Kirk-Hughes, 

transferred title in the Adkinson property to K-HDevelopment. 

3.19 By April 18, 2005, Geraldine Kirk-Hughes, as managing member of K-H Development, 
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3.20 As a result of Peterson's sale of the Peterson Property to Polatis and subsequent transfer 

to K-H Development, Petersons received roughly $500,000 more than they would have 

by selling the Peterson Property to Geraldine Kirk-Hughes. 

3.21 As a result of Peterson's sale of the Peterson Property to Polatis and subsequent transfer 

to K-H Development, Geraldine Kirk-Hughes and K-H Development purchased the 

Peterson Property for roughly $500,000 less than would have been paid under the 

original Real Estate Purchase and Sale Agreement and also acquired title to the 

Adkinson Property. 

3.22 As a result of Peterson's sale of the Peterson Property to Polatis and subsequent transfer 

to K-H Development, Polatis extinguished a large debt owed to Geraldine Kirk-Hughes. 

3.23 As a result of Peterson's sale ofthe Peterson Property to Polatis and subsequent transfer 

to K-H Development, Peterson did not pay Golub the $941,000 commission under the 

Listing Agreement and Golub lost his interest in the Adkinson Property. 

4. FIRST CAUSE OF ACTION- BREACH OF CONTRACT 

4.1 Plaintiffs re-allege paragraphs 1.1 through 3.23 of the Complaint as though fully set forth 

herein. 

4.2 By vi11ue of the Listing Agreement, Petersons were under a contractual obligation to pay 

Golub the agreed-to commission so long as Golub's efforts were the procuring cause of 

the sale ofthe Peterson Property. 

4.3 The sale of the Peterson Property to Polatis was a direct result of Golub's efforts. 

4.4 Petersons breached their contractual obligations when they failed to pay Golub a 

commission after selling the Peterson Property to Polatis. 
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4.5 As a direct and proximate result of said breaches, Golub has been damaged in an amount 

to be proven at trial. 

5. SECOND CAUSE OF ACTION- BREACH OF DUTY OF GOOD FAITH 

5.1 Plaintiffs re-allege paragraphs 1.1 through 4.5 of the Complaint as though fully set forth 

herein. 

5.2 By virtue of the Listing Agreement, Petersons owed Golub an implied duty of good faith. 

5.3 Petersons breached their duty of good faith when they failed to pay Golub the 

commission owed and otherwise acted to frustrate and circumvent the contractual 

obligations of the Listing Agreement. 

5.4 As a direct and proximate result of said breaches, Golub has been damaged in an amount 

to be proven at trial. 

6. THIRD CAUSE OF ACTION- TORTIOUS INTERFERENCE WITH CONTRACT 

6.1 Plaintiffs re-allege paragraphs 1.1 through 5.4 of the Complaint as though fully set forth 

herein. 

6.2 Defendants were aware of the Listing Agreement between Petersons and Golub. 

6.3 Defendants intentionally interfered with the contractual relationships and expectations of 

Golub when they acted to frustrate and circumvent the purpose of the Listing Agreement. 

6.4 As a direct and proximate result of said breaches, Golub has been damaged in an amount 

to be proven at trial. 
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7. FOURTH CAlJSE OF ACTION- FRAUD 

7.1 Plaintiffs re-allege paragraphs 1.1 through 6.4 of the Complaint as though fully set forth 

herein. 

7.2 Defendants Geraldine Kirk-Hughes, K-H Associates, and K-H Development, through 

words and conduct, intentionally misrepresented their intent to close on the Peterson 

Property. Specifically, said Defendants repeatedly assured Golub that the Peterson 

Property would close at a time when Kirk-Hughes accepted the assignment to purchase 

the Atkinson property and while Polatis was brokering an alternate purchase of the 

Peterson Property for Defendants' benefit. 

7.3 Golub reasonably relied upon Defendants' material misrepresentations when title to the 

Adkinson Prope1iy passed to K-H Associates in the absence of a closing on the Peterson 

Property. 

7.4 As a direct and proximate result of Defendants' conduct as described, Golub has been 

damaged in an amount to be proven at trial. 

8. FOURTH CAUSE OF ACTION- QUANTUM MERUIT 

8.1 Plaintiffs re-allege paragraph;; 1.1 through 7.4 of the Complaint as though fully set forth 

herein. 

8.2 Golub provided valuable realtor services to Petersons through which the Peterson 

Property was sold for Petersons' benefit. 

8.3 Plaintiffs are entitled to the reasonable value of the services provided in an amount to be 

proven at trial. 
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FIFTH CAUSE OF ACTION- CONSPIRACY TO DEFRAUD 

9.1 Plaintiffs re-allege paragraphs 1.1 through 8.3 of the Complaint as though fully set forth 

herein. 

9.2 Defendants conspired to deprive Golub of the benefits of the Listing Agreement and 

through their actions, furthered that conspiracy. 

9.3 As a direct and proximate result of Defendants' conduct as described, Golub has been 

damaged in an amount to be proven at trial. 

DEMAND FOR JURY TRIAL 

10.1 Pursuant to I.R.C.P. 38(b), Plaintiffs demand a jury trial consisting of twelve (12) jurors. 

W H E R E F 0 R E, Plaintiffs pray that: 

1. Judgment be granted in favor of Plaintiffs for all claims against Defendants in an amount 

to be proven at trial, but more than the jurisdictional limit in excess of $1 0,000.00; 

2. Plaintiffs be granted equitable relief against Defendants; 

3. Plaintiff recover all costs and attorneys' fees incurred in bringing these claims against 

Defendants pursuant to I. C. § § 12-120(3 ); and 12-121 and other appropriate authority; 

4. Plaintiffs recover pre-judgment interest; and 

5. For such other relief the Court deems just and equitable. ____.----

DATEDthis_z'ldayofOctober,2007. //( ( J 
MICHA'fLT. HOWARD, ISB No. 6128 
KENNETH B. HOWARD, ISB No. 1999 
WINSTON & CASHATT 
Attorneys for Plaintiffs 

26 113192 
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. 1 . STATE OF 'IDAHO ... . . . 

3 

4 

5 

6 

·7 

8 

:ss 
. ). : . ...... . 

ALAN J. GOLUB', bemg fu·st duly swam. and upon oath., deposes aJiq. s_tates· as follows: 

1. That I am . a Plaintiff in the. above: matter ·and have knowledge of the facts and· 

·circum:stan:c·e:s·in this case· .... · .. :. 

2. That I am a licensed real. estate agent within the State ofldaho. .· . . . . . .. .. 

3. On April 22,'. 2004 I entered into a listing agi"eeinen1 With. Delano :Pe~erson for sale his 

9 property, ririder which he: would receiye a net an"l.ount of $2 mill.ion for the. property on the north side of 

1°. Highway 97 . and $2 milli~n· for the property south of H,ighway_ 97. . l!, nder this ~gree:rn.ent, I . would 

11 

12 

13 

14 

15 

16 

18 

19 

20 

2.1 

22. 

ret;:eive .1 OOo/o 9.:fany am_qllllts between, $4. and $4.4 million, anQ. 50%.:of any. amounts .o,rer $4.4 million. . . . . 

· 5. · On.May 8, 2004, I procured a $6,000,000.00 dollar ·offer froi:n Geraldine Kirk-Hughes to 

pmphase th~ property .. This offer wa,s a~cepted by Peterson and ~e·two en1~red into a pu;rchas.e and .sale 

agteement. 

$5,482,000.:oo and ultimately set to Close on November l2, 2004.... : 
. . 

7. Peterson's sale to Ms. Kirk-Hughes did not close on:Novem~er 12, 2004, b~t the property 

w~ .uliimately transferred to her on March.l t 200.5. 

8. Pursuant to ~e listing agreement, I was entitled to a realtor·fee of $941,000.00 from the 

23 · sale to' Ms. :Ki:i:k-J{ughes. 

24 

. 25 

26 

AFFIDAVIT OF ALAN.GOLUB 
PAGE2 

· I..AW OFFICES OF 

~~Q·~~· 
250 NORTHWEst BLVO., SUITE 107A 

-COEUR D'ALt;NE:, IDAHO 63614 
{209) 667--2103 

FAX (208) 71>5-2121 Golub vs Kirk-Hughes, etal 41501-2013 and 41505-2013 171 of 584



1 

2, 

3 

.4 

5 

11 

12 

13 

14 

. 15. 

16 

17 

18 

19 

20 

21 

22 

<1, 

•' 

'9. Neither Peterson nor'r<irk-Hughes paid my realtpr fee~S. 

. . ~ ... 

SUBSCRlBED AND SWORN to before me this · 1/ :..-. day of June 2008. . . . .. . . . . . . . . ' . 

I he~eby ceri:ii)r' tha1 I caused a riue and. 
compl_ete copy_ -~f the fotegol.ng to be ~_;nailed, 
postage_prepaid;_ D hand deliv~red; ltrsent 
via facsirr+ile on'Jun·e l!'20Q8,. to: · 

. . , .. : · .... ·:tt;·. . . . . .... 
Edwin B. Holm.es .. 
Holmes. Law· Offices, P .A . 
8109 N. Wayne Drive 
PO Box 569. 
Hayden, ID 83835-0569 · .. 
Attomey.fqr))efendant~,Delano D. P!==t~r$on ap.d Lenqre .. lPeterson :·. 

Patrick E. Miller 
Paine., Haci.blen, Co:fD.r;t.; Bio'cik~ &)Jiller~LLP 
70 1 Front Ave., .Suite 10 1 . 
P.O. BoxE 
Coeur d'Alene, ID 83816-0328 
Attoroey for Defendants, Kiik-Hughes/Sampson 

· .. ·///7. 

... 
. ·.: .. 

I • I '"t 

23 / ?/( 
. MICHAEL T~'HOWARD ..... 
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PATRICK E. MILLER, ISBA #1771 
PAINE HAMBLEN LLP 
701 Front Avenue, Suite 101 
P.O. BoxE 
Coeur d'Alene, ID 83816-2530 
Telephone: (208) 664-8115 
Facsimile: (208) 664-6338 

STATE Of !D.i~·JD 1 Q -. 
COUNTY OF i<DUIENi-11 J v:S 
FILED: 

2008 OCT 22 AM 10: 34 

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF 

THE STATE OF IDAHO, IN AND FO~ THE COUNTY OF KOOTENAI 

ALAN GOLUB and MARILYN GOLUB, 
husband and wife, 

Plaintiffs, 

vs. 

GERALDINE KIRK-HUGHES, and PETER 
SAMPSON, husband and wife; KIRK­
HUGHES DEVELOPMENT, LLC, a 
Delaware limited liability company; KIRK­
HUGHES & ASSOCIATES, INC., a Nevada 
corporation; KELLY POLATIS, an individual, 
and DELANO D. and LENORE J. 
PETERSON, husband and wife, 

Defendants. 

STATEOFIDAHO ) 
: ss 

County of Kootenai ) 

) 
) Case No. CV-07-8038 
) 
) 
) 
) 
) AFFIDAVIT OF PATRICK E. 
) MILLER IN SUPPORT OF 
) DEFENDANT KIRK-HUGHES' 
) MOTION TO STRIKE 
) 
) 
) 
) 
) 
) 
) 

PATRICK E. MILLER, being first duly sworn upon oath, deposes and states: 

1. I am an attorney for Paine Hamblen LLP, and the attorney of record for 

Defendants Geraldine Kirk-Hughes, Peter Sampson, Kirk-Hughes Development, LLC, and Kirk-

Hughes & Associates, Inc. (collectively "Kirk-Hughes") in the above-entitled matter. 
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2. Attached hereto as Exhibit A is a true and correct copy of Plaintiffs' Responses to 

Defendants Kirk-Hughes' Second Set of Requests for drnission. 

DATED this 2.f1" day of , 2008. 

SUBSCRIBED AND SWORN TO before me this LJ~ day of (1;,_~08. 
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. ' 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the zti-day of ~ , 2008, I caused to 
be served a true and correct copy of the foregoing by the method indicated below, and addressed 
to the following: 

Michael T. Howard 
Kenneth B. Howard 
WINSTON & CASHATT 
601 W. Riverside, Suite 1900 
Spokane, WA 99201 

Edwin B. Holmes 
P. 0. Box 569 
Hayden, ID 83835-0569 

Bruce Owens 
Regina M. McCrea 
Owens & Crandall, PLLC 
1859 N. Lakewood Drive, Suite 104 
Coeur d'Alene, ID 83814 

H:\CDADOCS\34050\00003\PLEAD\C0182494. DOC 

~ U.S. MAIL 
0 HAND DELNERED 
0 OVERNIGHT MAIL 
0 TELECOPY (FAX) to: 

(509) 838-1416 

~ U.S. MAIL 
HAND DELNERED 

0 OVERNIGHT MAIL 
0 TELECOPY (FAX) to: 

762-0199 

~ U.S. MAIL 
HAND DELNERED 

0 OVERNIGHT MAIL 
0 TELECOPY (FAX) to: 

667-1939 

\m. IQ] ~Miller---
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i. '' ', 
I i'" ' ' .... '3 : MICHAEL T .. HOWARL),'.JSJ? N,o: 91.~.8 

WINSTON & CASHATT 

·4 

5 

6 

7 

8 

250 .. Northwest.Boul~var<;l,_S1Pte)07A. .. · 
Coeur d'Alene,. Idaho 83 814 . · ::: · · -
Telephone: (208) 667-2103 . 

KENNETH. B. HOW ARJ),)S:\3 _No: 1.999 .... 
250 NorthwestBoulevar:d, Suit~ .107.A. .. 
Coeur d'Alene, Idaho 83 814 
Telephone: (208) 676-8890 

9 . Attorneys for Plaintiffs 

·i 
'.,., !· 

.. ·I 
i 

, I 

i 

.· .. ·· .. ·:.·.: ~: .. L. ··: ..... · .. 
. I 
. I 

-i 
I 
i 
I 
I 

IN mr wsnUcr coURT oF TilE FIRsT JUDICIALDibcr oF mr STATE 

10 

11 
. ' . OF IDAH:O, TN AND FO~ :T~ CCYUN'!'Y 0~ /~OO~AI . . 

1~. ALAN GOLUfi ~dMARiiSN GOLUB ..... ,,_, ._, ' .. -·:· ... , ... ,·+·:. ',"] .'· -.. ·. "·;. 
1:3 . ·husban~ian.d:\Vi:fe;·, .:. ; .;.·:. ··' .·,.: ·:-:.: -~.-~--:- · .. · · ··· .. : ·.:.··:.-.--:-.......... 1 ·. :_..- .. ·: •··. . ... · ·· · · . ' : . . . .: . ·.· .. .. . . . : ·.: .... ...... : ~. -~ .' ·.·:·::: .. f~. · ...... :, :~·:· · ... ::.: . } :, .. . : ~ . : .. : · .. 

· . .· . . . .... . .. . Case No. CV07l803'8 · ' · · .... · .. , ·. · · · · 
14 . . . _ ... · .. ~lalnti:ff~,:· .. '·::.· '.' ·. ::··. ···:·~ . ' ':"·. '' .. ·.- .. :-' ... ,. 

15 ...... · ....... · .... PLAINTIFFS RESPONSES To···· · · · 
vs. . . . .. . · ·nE:F:ENb'A:NB:ooG-m·s,. sE:coND · -

16-··. .. , ....... , ...... "· . S.EiOFREQ .. , .. 1.'si·~fFOR'.A.bNrtsSICiNs· · _.. · 
.... GER4PD:ffi.I~ll~-I\.-BVGHES_ .. ~df$TER . ' ..... .-,·· ..... '.(:.:.·.( ... ,.,., ...... ·, -.. -,.,. ·> · · · 

17. SAMPSON husbandand.wife· :Kf.R:k:._,_ .. _ ...... ··. :.·' .. ·-·. :- '··l· =· ... ·''· .,. .. ·· ··:-·:. ...,, 

18 
HUGHES.. DEVEL<)PMENJ~ tLC, ··~·Delaware· - · . , ... I · ... 
limited liab~lity company; KrRK-HtfGHB·s·&i' .. · · · ·' .. :·.·I ··· 

19 ASSOCIA,TES, INC., a:Neya6a corporation; · / 
KELL Y.POLATIS, an h).div{d,.~~t and· . . . . · . , .. 1 .... · 

20. DELANOD.ANDLENOREi':J?EtERSbN, ···I·-··.··. 
2

1_ : husb~dand:wlfe;:··_ .... , ·. ·.::. ·.··:~ .... '.::·.= .. :: .. :·::,_:..·_·:,:·:·_:,.· ·.: '·.:.·:;:. ·... : ."':·:·<'··: :· .... · . . ·. ·.> ... '_:.; ... · . 
. Defendants·. ·· ·:-:: ' . ·.' · ·. ·.:::· ::

1 
< ·· · ·,..,·~. · . <'<.··:>!' .:·. · 

22. ' . " ... .i. " .. ~ ' ' . 

.23 TO: . PLAINTIFFS AND TO YOuR ATTORNEY, Michabl T. Howard .. I . 
24 YOU WILL PLEASE TAXE NOTICE that Defendants J Genild1ne Kirk-Hughes and Peter 

I 

Sampson, Kirk-Hughes . DevelopJ.J?.ent, . LLC, .. and Kirk-Hughes/ & Associates, Inc. ( colleGiively 
. - I 

25 

I 
I 

: 26 

PLAINTIFFs' REsPoNs:Es--r·o D:E'FEN:ISA.NTs'.KIRK- ! ... LAWOFFICESOF ... 

HUGHES.SECOND SET OF :Ri.QDESTS FOR . . .... · /· .. :Zf'~4:'tf~ 
' 'MIS :NS AGE '' ' . '.- ' ' ' .. . . ' ' .. ' : .. "'- . i = NOI'ITHWEST BLVD. SUITE 107A 

AD· · SIG ''-":P· = · · ·l!- · :::· .... , ... ,_,,, · ·,.,.,,. ,. '"'·'·'·'''·· ... ,,.,,,. ... , •. ·: .... r ,. ,., .... ,_, ,,~.~.-;~·: ··:~'"·'"''";.,-,,~-,.,.~,,;,e..:~,;,;~~;:;,.,,~;;~~-~Fc~:t~f~,~~;:~.~;,.,.:: .,: .... ; .. , .. 
. I . 

I· .. 

·I· 
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p. 03 

hereinafter "Kirk-Hughes"), by and .through their coun~el of record, ~ereby 'request that you admit the 

truth o~ the following Requests for Adtni~sio~s within thirty -(~-~) da;s from s~:rvice h~reof, · in · 
I 
I 

acco:rdance with the provisions of Rule 26, 3 6, and 3 7 of the Idaho Rul~s of Civil Procedure. 
I 

Idaho Rule of Ci~il Pro~eQ,ur~ 3}(c) _provides. th~f1 _if a parJ, faiJs to. admit the truth of any 

s·. matters requ~~t~d ~der Idtilio. iuie .q:f Ciyil .. rrocedure. 36 arid, if~~· p~- re~ues·~~ng ~e ·adtnissio~ . 
6 " . I · . 

7 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

. . . . . ·•. . ·. ·I 
therefore proves the truth of th~ matter, th.e __ c'olu-i niay· a:v{ard to· th~ tecrue·sfuig patty the reasonable 

. I . . . 
I 

expenses it incurs in making that proof, including reasonabl'e attorney's fees .. 
I 
I 

. . . I 

Idaho Rule of Civil Procedure 36(a) provides that each matte~ for which admission is requested 
;~ . . . . . . ! . . 

is admitted unless, withir1 thirty .. Pm- <;l.<tfS ·,~~r se.r:v.i~~ o~ this reque:st~ the p~y to whom this re~ues~ is 

directed serve~ upon. the party ,r.o~u~·~,~{ng :the adillisSioli .·a Writfeii'j·an.swer,, under -oath; or objection · 
. .. . I .. . .. 

addressed to the matter and signed by.the;p'a.rty or-by his/her attom~y. If objection is made, you must 
. . ·I· . . . 

, .. . . . ~· . . .. . I 

state the reasons therefore. If you c~ot trUthfully adillit or ·deny :the !matter; you must ·set forth in detail 
. . . t . . 

the reasons why ~~u ~annot.ac4m~. or ~~ny :tl?.~ request for_'adm.J:ss~ci~:·/ . 
. . . . . .. .· .. . . .. . .. . . 1 . 

A denial shall fairly roc;et.W.e. Sl!bs.t~c~ of a :r:equested admission."W)len ·go6d faith requires that . .. . ... ·1--.. . . . . ·- . . ... . . 
yo·u qualify ~ response or deny only a part of the matter .to which an ~dmission is requested, you sh~uld 

, . . I . i . 

specjfy so :much of it as is true and .only qualify or deny the remaind,. · 

. I 
You may not give lack ()fi¢h:rnJ.13:tion or JmCr\'(.lydge as a rea~on for ·an inability to admit or deny 

., . . . . . . I . 

... . . . . . . .... ' .. .. .... .. I . 
a matter unless you have. frrst made. a reasonable inqtiii:Y .. and;·ae~pite 'it, the infortnati:on ·known or . .. ..... '· .·. . . .. . I . . . 

. . . . . j 

readily obtainable by you is suffi~;ientto enable you to admit or denyjit. 

-I 
i DEFINITIONs· 

. I 
. . :·; L~· i 

In responding to this discovery, please apply the following defmitions: 

PLAINTIFFS' .. RESPONSES TO DEFENDANTS' KIRK­
HUGHES SECOND SET OF REQuESTS FOR 
ADMISSIONS -PAGE 2 · 

. . ! .. 
! 
i 
i 
i 
i 
i 
I 

·I 
I 

I 
I .. I 

LAW OFFICES OF 

~~,#%'~· = NOAn:.wEsT SLVi:i.·. suriE. 107A 
=EUR D'ALENE, IDAHO 83614 

(20<l) 667·2103 
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P.04 

1. '1Y ou" ox "Your" refers to the party to whom this ~iscovery is addressed (i.e., the . 

responding party). Furtb.~r, "You" -~4 ·,X our'_' ·;~fer. as. wdrto 'the respJndinj:fparty' s spouse, atto:mey( s ), 
. • . , . , . , . :·~. I .. . ... : . 

3 
. age~t(s), teprese).Ttatlv~(s), a~~ountant(s) and/or ~Vestigator(S), as ap~llcable .. .. . . . . . ·. .. .. I ... , . 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22. 

23 

24 

. 25 

·26 

2. : ,·Registered :Bu;er•i"' c~nveys 'fue same" m~anmg . as ls'et fortii" ·in the-- April -·22, 2004. . . 
. / 

"Agreement for Potential Land s·al~'1 signed by you. . I 
' • "• '' .''•,:,,,,, ·~ ;. :: _·,~; l •" '' •• •" • ,··, ,;, '~-~ o•a-·~--, • • 

11 Communi_cation(s)" or "Communicated" refers to telephone· caUs, e:..majlg,·letters, in-· -. . . - . . -I . --3. 

person meetings, or facsimile iransroissiob.s. 1 
' . I 
I . 

REQUEST FOR ADMISSION NO. l; Admit that Defent;Wlts Petersons sold the Peterson 
·f 

property for- $5 million doll~s to Defend~t Kellj Pohitis:. 

RESPONSE: Admit. 

REQUEST FOR ADMI~SION ,.NO~ 2: ·.AOrnit. lliat ·-you.·/ efiter~d· into· .an· "Agreement for 

. .... • .... ·' •Tc -~· '·'' ' I 
Potential Land Sale" with Delano Pets-ii9ll on Ap~l22, 2004~ · ·1 

. .. ..,. . . : .. · ·. .. ' . . 1 
RESPONSE! Admit that· Golub .entered i~to a real estate brokerage agreement ·with . . ... ~ . . i 

i 
Delano Pete:rson1·egarding the subje~t. of "Agreement for Poteriti}U. Land Sale" on April22, 2004. · 

. 1 . 
I 

i. 
. I 

REQUEST FO.R ADMiSSION NO. 3: Admit that Exhibit! A is a true and correct copy ·of'th~ 
........ , • .. . ! 

. . -1 

11Agreeroent for Potenrlal Land s~ie11 you sigried ~n April 22, 1004~· j. .. .. · 

RESPONSE: D~ny .. :E_:iliibit A i~ _a· copy o{th·e ·Brokei-ag~'Agrecro:ent as--amended on a 
. . . . . . . . ,. ' 

later date. 

. . 

PLAJJ:-;fTlfFS' RESPONSES TO DEfENDANTS' KIRK­
HUGBES SECOND SET OF REQtJESTS FOR 
ADJviTSSIONS • PAGE 3" . . .. 

I 

! 
I 

i 
I 

I 
i 
i 
! 
I 

. i 
! 
i 
i 

_: -i 
I 
i 
I 
I 
I 

· LAWOFFICESOF 

~~~w~ 
250 NORTHWEST BLVD .. SUITE iOTA. 
CO~UR O'ALENE.·IDAHO 83814. 

. ·jZOB) 667-2103 .. 
r:AX (208) 7<&2121 . 
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'6 

7 
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9 

10 

11 

12 

13 

WINSTON & CASHATT --ax:509-838-1416 
j 

Oct 15 2 '· 16:48 

i 
I 
I 
I 

i 

p. 05 

. i 
REQUEST ·FOR ADMlSSION NO. 4: Admit that the "A-~eement for Potential Land Sale" 

I 
represents the ooly contract entered into betWeen Pacific Rea] Estat~·&~·rnvestnient and De~ano Peterson . 

I 
regarding the Peterson property identified in your Complaint. I 

! 
RESPONSE: Admit. I 

I 
I 
I 

:REQUEST FOR ADMiS.Sid'N NO. S:i:Adriiit ~t 'the tiAJeemeri~ for Potential Land Sale" 
. . I 

I . . . 
represents .the entire agreement q~tvyer;;:p Pacific 'Real Estate & Thvestment ·.and Delano Peterson . - . . . .. . .. .... . ·.-...... I . .. ... .. . . .... _ . ... . 

regardipg the ~eterson property identi:5.ed in your Complaint 

RESPONSE.: Deny. 

. . -~ . i ·, .·. 

_REQUEST FOR~~~~J.O_~:~_Q. __ 6::··.:]..~1:. ~t ~;~~~tph_~~~) of_ th~ "Agreement for . 

. Potential Lan4 Sal~" ~ie~: .. "i'b,{~· .. agi:eem~~t: ~pire·s· ·at COB oii ·N}:ay 7, ~2004) uri.less agreed to in. i4 . . ........ ". ''''"'t" ••• " . . ••• ".. • • 
I . 

15 

16 

·17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

writing." 

RESPONSE: Admit. 

I 
i 
I 
l 
I 
I 

I 
! 
i 
i 

. I 

REQUEST FOR ADMISSION NO. 7: Admit that paragraph 3(B) of the "Agreement for. . . . ; . I . 
Potential Land Sal~" 'states: "Seller· cannot negotiate a sal~) with a re~istered b'uyer, for a period of 180 . 

. I 

days, aft~r the -li~ting exph.ation. d.at~~-. W:ithout paying.~ coinriiission.j .. Pacifi.c Reiil Estate "to register· in· · 
. . . . I .. . . . . 

writing, all potential buyers with .~t?fl~r; ", • .. 
. ., . : . ~ .. :· , ... :-· ' . 

RESPONSE: Admit.. ·· : 

PLAINTIFFS' RESPONSES TO DEF:ENDA:NT~-~.XGRK:: 
HUGHESSECONDSETQFREQUESTSfOR 
ADMISSIONS -PAGE4 

I 
L. 
I 
I 

I , 

I 
... j 

. i· 
I 
I 
I 

I 

LAW OFFIC~S OF 

W~cecef~ 
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COEUR D'ALENE. IDAHO 63614 · 
(208) 687•2103 

FAX (20!') Tll11-212i 

Golub vs Kirk-Hughes, etal 41501-2013 and 41505-2013 182 of 584



_...:. __ , 
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11 

12 

. 13 

14 

15 

16 

17 

18 

19 

2.0 

21 

2.2 

23 

24 

25 

26 

WINSTON & CASHATT ,--· /X:509-83B-i416. Oct 15 z/-16:48 
) 

P.06 

I 
i 
I 
I 
I 

. ... . . . j . 
REQUEST FOR ADMISSION NO.8: Admit th.iit the ·expir~tion "date of the "Agreement·for · 

. I 

Potential Land Sale;,· w~_"exten9.~d-~til iO/May/04: 11 l 
. - : .......... · ·.: .. _. ·. · .. ··. · .. : .-.·. ·. ·.· 'l' - . .. .. .. . 

RESPONSE: Admit that the. ·peri6d of time for Alan <:folub· -to fulfill" his" contractual· 
I 

. I . 

obligations of obtaining a buyel· andregistering all potential bu}ers was extended in writing to 
. .. .. .. . ........... : ............ ~ ..... · ....... · ....... / . ·. 

May 10, 2004. However,. den~ -~h~t-1\1ay 10, 2004 was t~e exfiratiiin date ... of .. the .. brokerage 

agreement once Mr. Golub fnlf.illed his co~tractual obligations. [ . 
. I 

2004. 

! 

i 
I 

REQUEST FOR ADMISSION NO.9: AClmit thatNovembe~ 6,.2004 is 180 days after May.-10, 
. . I 

:··,,.,. ·.·. ;. 

! 
I . . I 

. . . . . . . .. . . . . ... ... . . . . i 
RESPONSE: Adln,_i:t t);l~t:~oy~~p;)>e._~.p~·200~ is i8o ·cale:U'd~f day~ :a:n~r May· to; 2004 ... Deny- · 

tba t N ovemher 6; 2004 id 89" da)'~ aff,':.cO"!l!ra«,o!l. ~f .the:·bi-~.kt~·g~ '1-gr~ement .bet;ween Gni]lb 

and Pete:rson. .. · :. 
i ..1 
I 
I 
I 

. i 

• ". '~ r;_ : •• 

. . . ·. ·.. ... . .. . I 
REQUEST FOR ADMISSION NO. 10: Adniit that you j\Vere· deposed in the case -entitled 

.. .. . . .. : ·- ..... .. ..... I 
Tomlinson Black North Idaho. v. Geraldi7;1e Kirk-ilughes,--e·i ·arlcase 'No: 06..:cv~ons..: EJL) ·on 

. I 
i 
i September 25, 2007. 
I 

RESPONSE; Admit.. . 

I 
I 

. ,_. . , , . . I . 
REQUEST FOR ADMISSION NO. 11: Admit that Exhibit/}3. is a true; and correct copy of your . . .. _ ... , .... ·· ·. '.· . . , , ·.. . , ·I" · ... ' . .. .,. . . 

S~ptember 25:2097 deposition ~anscript. · · _j ,_ .. 

RESPONSE: Admit. 
i 
I 
j 
j 
I 
I 

l 
PLAINTIFFS' RESPONSES TO DEFENDA.NTS' KIRK­
HUGHES SECOND SET:OF. ~QUESTS FOR 
ADJVllSSIONS -PAGEs· . . .·· .. · ........ . 

I . U\W oFFICES OF 

I ~~r#'W~ 
: / 2so NDRTHWE5T BLVD .. sum: 1D7A 

. _..
1 

..... ·;: .. · :cow_rr_~:O~~i~~~o BJS14. I . . . >'AX (206) 75&2121 .. 

I 

·! 
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- 1 6: 4 B p. 07 
! 

REQUEST FOR ADMISSION NO. 12; Admit" that you !were placed under\ oath before . ... . ... I. -· . 
I 
I .. 
! testifying 1n the ·september 25, 2007', deposition. 

RESPONSE: Admit 
i 

. I 
I 
I 

! 
! 

. I 
REQUEST FOR AD:l\~ItS.SION NO. 13: Admit that yo~. werf represented by counsel in your 

RESPONSE: Admit. 

'-1-- - ..... , 

I 
I 

. .. . . .. ·- ... . . . .. . . .... . . . . . I 
REQUEST FOR ADMISSION NO. 14: Admit that in J'ouii September 25,' 2007,· deposition· 

-. ..... . ! 

ll you testified. as follows: 11Because it W~:-.DJ.Y Jmpression 'that Ms. lqfk l~~_ghe:~ ~d not. mdividually :h:ave 
12 . l . 

the financial capability· to: close on· the· contract And in her conversatib:tLs she'talk~d about investors that 
13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

.. . ·. . ; . . ! . . - . 
she :Was looking tq ll;t1ere~ ~-tp.~_pr_operty.".(September 2S, 2007, Dep~. of Alan Golub, 82:5-9.) 

. . . . . . ... . . ... .... . . - .. ,.. . -. . .... - . . .. . ... 
. I . . . 

RESP~~~~:, Adm~t ... t.~-~·::.~~ac._tf.'!:t~!. sucli. ~tat~we:p_t. '"1as. ·:~ade;, -~=~t J)~~ .the .. subs.tance, · 

foundation,, validity, o:r legal·effe~t of ~~e:~· statements,.-conclu_sio+s, or ?Pini~n~ as they relate to 
. i 

I 
I 
I 

Plaintiff's legal claims against _Defe~dants .. 

I 
. . . . . . . . . I . . 

REQUEST FOR ADMISSION NO. 15: Ad:init ~at).11 your yept~mbei 25, 2007 > deposition, _it 

was your.iropression that as ofMa.y 2:?,, .2.004,.Geralcline Kirk~ Hughes ~~d not ~divid~~y have fman~ial 
. . . . I .· . . 

capacity to close on the Peterson-co~tract.• ., : 

.. RESPONSE: .Admit. 

......... , •.•. --.:;: -I·· 

PLAINTIFFS' RESPONSES TC>'DEFENPANTS'.KIRK-· 
IDJG:HES .SBCONp SEJ: Qf)\EQQE$TS FOR 
AD:M1SSIONS -PAGE 6 

·. -~. 

. .. . . . . . 

i 
l 
I 
I 
I 
I 

..., ... 

r 
'j 
! 
I 
I 
i 
I 

I 
... , 

. . . . I ... : ..... I 
I 

. . . . .. ,·. 
. . .. 

. . . . lAWOFFICE8.0F . 

. ~~~~~Zdaq;-. 
..... .... ..250 NORTHWCST. BLVD .. SUI]'!; 107A. .. 

COEUR D'ALENE. IDAHO ~B14 
(208) 667-21 00 

FAX (208} 765·21~1 

Golub vs Kirk-Hughes, etal 41501-2013 and 41505-2013 184 of 584



1 

2 

3 

4 

WINSTON & CASHATT Oct 15 7.' 
\ 

-~~x:509-838-1416 

i 
I 
I 
i 
I 
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i 

1 6: 4 8 P.OB 

. ·- . . ..... . . . .. . .. . i 
REQUEST F.OR ADMISSION NO. 16: Ad:m:it that the. amoupt of your real estate commis·siori 

i . ·) 
I 

1 
was based upon fue sales prices of the Peterson property. 

I . 

RESPONSE! A·~it "the contr:idiial amount of th~ "coini:ii*sion was· based ·:upon the sales 

. . i . 

5 
. price of the Petersonpr~perty._ However; deny that Golu?'s c_I_~,s are li~ited to the contractual · 

I 
6 

7 

8 

9 

10 

11 

12 

13 

14 

15 
.. 

1.6 

17 

18 

19 

20 

21 

amount the Peterson Property was. ultimately sold for. 
I 

! r , . , ~. ! 
. i 

I 
I 

(: : i[ .. 

REQUEST FOR. ADlVllSSION NO. 17: Admit that your co~tention that this dispute involves 
! . . 

"approximately $941,000 in real estate commission' is· based upon a!sales price. of $5,482,000 for :the 
. I 

Peterson property. 

RESPONSE: Admit. 

l· 
I 

"I 

! 
I ,. 
I 
I 

, .. I 
REQUEST FOR ADMISSION NO,_l8:,A<\n?it,thal.i4 yo~ Sept\'ffil?IT 25, ~007, <ieppsiiion 

you testified as follows: ''The. arp.ount;:-;-.~.~,t?~:~o~s~i~n to al~ ~eal estate agents would have been 
I . . . 

. . . . . , ;; ';; .. :::' I 
941. We had agreeq to two. percdnt·:cori:ill:llssion to Darlene Moore) Arid ~we have ·that in writing to . . . . ..... . . - . . . . . .. I . . . . . - . . . 
Darlene M~or~, ,;.,rl;Uch -represented .. 10·9,64.b. ·Tht::. 3 .. 5·,-perceiit co:tnrhissio:P:, to Tomlinson represented 

. . ... .. :. . . ···-···· .... -.. :. ··-. ··- - . ·.. - . . I : . -. :·-. . . . . . . 

191,870. Est;qnated closing cos~.~f 2p,OQQ.:~d then my agreement/with __ ~_-:.m~ co~~actwith ~aci:fic . 
. . i . 

Real Estate is a. 75/25 split. So the rem~g ~ollars 154,872.50 wo~tl go to Pacific RealEstate. And to . . . . .. ·."I . . ~ . . . . 
. . . I 

Alan Goh~b 464,6i 7.50. So what we wanted to show clearly to Mr. Beters~~ in writing exactly what--. I . . . 
·what he would have been r~cciv:ing.in our conti-act." (September 2-s;· ~007, depo. of Alan· Golub~ 14·8:5-

22 . .. . . . . . i .. 

23 

24 

25 

26 

17.) ·.·.: 
:."i:" 

.. :.: 

.. ~.- ..... 

. . : : ._j ;: ·~ .. 

PLAINTIFFs; .R:E.s:PciNs:Es to:D:E:f~AN'Ts·'. PRK­
HUGHES SECCJND. SET OF REQUESTS FOR: 
ADMISS10NS • PAGE 7 

I 

i 
I 
I 
I 

i 
!" 
i 
I 
I 
j 
j . ... 
i .... 
1 

............ ~W:.OFFI!;?ESOF 

·-.-,,. . :·.~~4'-W~ 
21;0 NORTHWEST. 9LVD., SUITE lOT .A 

COEUFI D"AL~!;;. IDAHO 83814 
(208) 887-2103 I .. ·. FAX (208) 765,:l121 

I. 
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11 

12 

13 

14. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

WINSTON & CASHATT -·-.ax: 509-838-1416 Oct 1 5 16: 4 8 P. 09 

! 
i 
I 
I 

i . 
. . . I 

RESPONSE: Admit the fact .that ·such statement was m'de, but DENY the substance, 
. i 

foundation, validity, or legal effect of such statements, conclusion~, o:r opinions as they :relate to 
. I 

Plaintiff's legal claims against Defend_ants. ! 
i 
i 

I 
i 

REQUEST FOR ADMIS~H)i'~.r NO. 19: Adroit that und~ the terms of 11 Agieement for · 
! 

Potential 'Land Sale 11 the 'total commissio~ P?Yahle to all, real estate ~gents would b'e $700,000 if the 
... --. I . 

Peterson prope:cty.sold for .$5 :rrll.Uicm, ..... · .. . . . .. . . . .. . . . ... . .... i ....... _ ... .. 
I 

RESPONSE: Admit that the Contrachta! amol\n! due upot sale of the Peterson Property. 

for a sum of $5,000,000 ~o~ld '!Je.~?QO;OQO. I.l;9wever, d_~ny that .99.I.~b's. cia~~ an~ limited to the 

contractual amount the 'Peters. on PropertY was ulthnateiy sold: for~-~ 

buyer. 11 

I 

I 
. I 

REQUEST .FOR. ADMISSION NO. 20: Admit tliat' D~feridkt PoJat~~ ·was· p~t a 11registered . · . .. . .. I . . . . .. - .. . . 
I . . 

I 
i 
I 

.RESPONSE: Deny .. .f. 
I 
i 

~ I 
REQUEST FOR'.A:D.M:IssiON :NO. 21: Amuit ~·~t Defe:Q.da.r}t Polaf;i~ :fiist offered to purchase : . : 

the Pet~rsonpropeityin February 29'05 .. · 

RESPONSE: Deny. 

I . . 
i. 
I ... 
i 
I 
I. 
I 

i 
I 
! 
i 

REQuEST FOR ADM1SSiON NO_- 22; Ach:oit that 1o~ co+U:oidated'wl.th Delano Peterson: 

i 
. ::.· ...•. . ·•': ··. . .. i"·~ :. .. .· . . 

i 
24. after September27, 2004 .. - · .. · . . ..... ~ . . .. . . 

25 

26 

.. RESPONSE: Admit. . . . 

PLAINTIFFS' .RESPONSES TO DEFENDANTS' KIRK­
HUGHES SECOND SET OF REQUESTS 'fOR 
ADMISSIONS- PAGE 8 

I 
- I . 

I 
I 
I 

I . · IAWDFFICESOF 

·~uum%uff'~ 
.. :250 NOATHWIOST, BLVD., SlJIT.E.107A 

COaJR D'AL&IE, IDAHO 83814 
(208) 667-2100 

: FAX (208) 7'6&-2'121 
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17 

18 
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20 
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23 

24 

25 

26 

WINSTON & CASHATT ,_.. ···px:509-838-1416 0 c t 1 5 '2/" -- 1 6 : 4 8 
'· ) 

p. 1 0 

i 
i 
i 
; 

... i ...... 

I 
REQUEST FOR ADMISSION NO- 23: Aclro.it fuat Geraldine Kirk-Hughes was unable to 

·I 
; 

obtain financing by Nove~ber 12, 2004 •. to purchase the Pet~rson prop~rty fox: $5,482,000. 

RESPONSE: Deny~ 

DATED this 16th day of September, 2008. . . . . - . . . . . .. . -~· .. . . . . 

i 
j.· 

I 
.. ..1. 

I 
. I 

I 
I 

By:. _______ ·_· +-r _ __:.. ___ _ 

. Patrick E .. Miller. l . . 

PLAIN"TIFFS' RESPONSES TO DEFENDANTS' ~­
HUGHES SECOND SET OF REQUE~TS FOR. 

. AD.MJSSIONS ~ P .AGE 9 

Attorney for D.efe~dants lGrk·:Hughes 
. I 

I 
I 

i 

I 
i 

I 
i 
I 
I 

. i 
i 
I I. 
l 

i 
i 

1 
i 

i 
I 

I 
I 
I 
I 
I 
I 
i 
i 
I 
I 

! 
i 
i 
I 

I 
I 

.j 

lAW OFFICES Or 

P't?~.#.W~ 
·· 260 NORTHWEST BLVD., SUITE 107A 

COEUR D'ALENa. IOIU-10 ID814 
(208) 667-2100 

FAX (.200) ?6:5~121 
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2 

3 

4 

5 

WINSTON & CASHATT ,...-··px:509-838-1416 

STATE OF IDAHO ) 
· :·ss-:- . ~ ~ ...... :·: .. : . . ..... ·. 

County of Kootenai ) : 

Oct 15 ?' 

i ., 
i 
I 
I 

! 
I 

I 

16: 4 8 
) 

. ·,-;:. . . .. . .... ·!.. '. " . 
j 
i 
I 

p. 11 

ALAN GOLUB, bejng fust duly sworn, on oath, deposes and sdys: . . . . . . . . . ! . . 

I am. one of the J;>laip.tif.,f.s l:terein; that I have read the foregding Requests for Admissions; to ....... ·····t- ... :· ·- ... ·- ....... . 

. Plaintiffs m1d .my .answers. thereto,. Jmo:W _the cqme.P.ts "thereof ans(~_eli_e:Ve: fb.e_.same. to· be true ·and 
. I . . . 

6. a,ccirrate to the.-be.st. of my pei~'?n~ l.aicrwledg·e·and inf~:rrliation. · - ··· ···1·· · . . . . ... . .. . ... I 
7. 

8 

9 

10 

i1 

12 

13 

14 

15 

. t6 

17" 

iS 

19 

·20 

21 

22 

23 

24 

25"" 

26 

I 

! . 
ALAN GOLUB I 

I· 

. SUBSCRIBED AND SWORN to before me on the __ day of~-------'> 2008. 
i 
i 
I 

·: NOTARY PUBLI¢ in and. for the 
.... State. of Id~~, .. :t:.¥.~j~il:g at ______ _ 

.l\1Y Comrrusswn E;k_prres:. _____ _ . :: . . . .. . . . , .... -.. ; -~·: .. -, ·. I · .. 
I 

. :~;" . - • .. ·. 

STATE OF IDAHO . ) .... 
-~ ,· . 

.· ·J' 

i County of Kootenai 
: ss. 
) 

I 

MAizrL YN GOLUB, being first duly swom, on oath, deposes dnd says: . . . . . ' . . .... .. .. .. . ' . . ... . . . . . ! . "" -
I am one of the Plaintiffs herein;· tl;l.iit l have re.a4 tp.e .f~regp~g ~equ~sts for A~ssioru; to 

Pl~ti:ffs and my answe~s thereto,· ~o:W. the contents: tJ:ie;eof ari~f ~eiiev~. the sari:J.e to ·be true and 
. .. . .. .. . . . . ' . I . 

a,ccw.ateJo .1:4~ l?Y..~~- 9f.my Pe:r:~?.~~}c~?~l-~.9.~.6. .. ~~-inf.o~~?~: ...... : .. : _.j ..... ." ....... ~ ... _ ... . .. _ .......... _ ....... _ .... _ .. . 
i 
i 
I 
i 

MARlL YN GOL1.P"j3 
• - : I 

SUBSCRIBED AND SWORN tQ,_pefo~eme. o~.~e .. ~· .. _· .day ofc:...···_· _____ ___;,· 2008. 

. . .·,.. .., ,. I . ,· 

NOTARY PDBLI~ in ar;td· for the 
.S.:ta,te s:r.f Jd.~q, r.e::;~~g. B:'J: _____ _ 

. MY.. G_q~ssi~I1 .. lfxpires.;._--:-:::-----

PLAINTIFFS' RESPONSES TO DEFE:NDANTS' KIRK~ 
HuGHES ""s:Ed)N'p SET"OF .. REQUESTS.FOR - . 
ADWSSIONS - PAGE 10 

. i . 

l 
i 

·. .J. . LA~ oFFICes oF 

..... , ....... ~~4-.W~. 
.. = NOOTHWEST.BLVD., SUITE 107A 

j COEUR D'ALENE. IDAHO 831)14 . 
wa> 667,<Hl:t 

FAX· (209) 765-2121 

:··. 
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1 

WINSTON & CASHATT ·px: 509:-~38-1416 Oct 15 { 
1
16:48 

i 
I 

i 
I 
! 
I 

I 
i 

. . ATTORNEY CERTn:lCATION I . 

p. 1 2 

The undersign.ed attorney for tb:e party responding to the above iliscovery matters signs thls 

3 . respo~se in comp~~ce w~ RU:~. 26~f)- ~f th~ Idaho :r:-~les .o:f _Civil_ P~o.1~dure.: 
2 

4 

5 

.. 6 

·7 

8 

9 

10 

ll 

12 

13. 

14 

15 

16 

18 

DATED this~ day ofOc.tCJber, 2008. ·.. j . 
! ·ri···· i 

/ •• I 

.· . : r_: , . . ... :1'4fc:HA.Et·t. FtOWA~iYJ !SB .#:tiJ_28 
Attorney Jor.:Ptiintiffs- ··· ·1 · · . . . I 

I here by certify. tb.at..I caused a tru~. ®d:. .. 
complete copy of the foregoing to. be· 0 ~d; 
posta_ge prepaid; D hand· delivered; EfSent 
via facsimile on October I 5, ~008,_,~o:_ .. : .. 

. . . . \ ;;· :~ . . . ; . . : ... 

I 

Edwin B. Holmes 1 Holnies Lav/Offices,.P.A. ·,r.-:-:.,· .... , .. , .. ·~. ~·: .. ;,.. · .... -1 •• 

D i 8109N. Wayne rive i 
PO Box: 569 / · ! / ,. . . j." 

Hayden,'·ID 83835-0569 . . · :.:: .... · ... ·" · ·. ·.· . f · .... <J . 

Attorney fo~ D.ef~ndants,.De'iano p. P·e~son.and:Le:6.~ref.Pet~rs~Ji.-·1<. · _. ~-·:·:·:~ .. ~·: . . . .... ' .:·:·:· .. -·.. . •' .. ' .. · •.'•.'·•: . ·'·l' :·_·'.'J:?::: 
i 

I· 
Patrick E. Miller . . 
P~e, Hamblen, Coffin, Brooke &'Miller LLP. 

: l •• , 

i 
.·I -701 Front Ave., Suite 101 

P.O. BoxE 
I 

.f . 19 -Coeur d'Alene,.ID 83816-0328 .. 
. Attorney for Defen,danis, I<irk-Hug~es/Sampson 

20 

I. 

i 
! 

. · ~egina M. McCrea 
21 Owens·& Crandall, PLLC 

I 

I ., 
1859 N. Lakewood Dr., Suite 104 

·22 Coeur d'Alene, ID 83814 
23 . Attorney fox Defendant, Kelly "?olatis 

24 

·, .25. 

26 
l36059.doc 

~­
/~ 

LT .. HOWARD 
I ··~ 

·, --· -,- ':' 

I 
I 

I 

I , 
I 

-·· :,.r· -.. .. !·· 
~ . ;. . :. . '·.... . . . ! 

.... - I 
I 

i 
i 

.... -
.. ;_ -;: __ · 

. ,'•- ,. " 

, .. · 

__ .. ·· 

lAW OFFICE6 OF 
. :t>LAINTIFFS~ RESPbNsE:s to PLAINn.ffS 
RESPONSES TO DEFENDANTS KJ::RK-HUGHES' 
SECOND SET OF REQUESTS FOR ADMISSIONS 
PAGE 11 

I w~~w~ 

. . : . 

I 
i 
I 

. . I . . . . 

250 NORTHwEST BLVD .. SUrr£ lOlA 
COEUR 0' ALENE, IDAHO o:3B14. 

(2DS).1'187-2103 
F~ (208) 7as-~'2' 
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5 
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7 

8 

9 

10 

11 

12 

MICHAEL T. HOWARD, ISB No. "6128 
WINSTON & CASHATT 
250 Northwest Boulevard, Suite 107A 
Coeur d'Alene, Idaho 83814 
Teiephone: (208) 6.67-2103 

KENNETH B. HOWARD, ISB No. 1999 
250 Nort.hwest Boulevard, Suite 107 A · 
Coeur d'Alene, Idaho 83814 
Telephone: (208) 676-:8890 

Attorneys for Plaintiffs 

} 

IN THE DISTRJ;CT COURT OF THE FIRST JUDICIAL PISTRICT OF THE STATE 
OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 

ALAN GOLUB and MARILYN GOLUB, 
13 husband and wife, 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Plaintiffs, 

vs. 

GERALDINE KIRK-HUGHES and PETER 
SAMPSON, husband and wife; KIRK­
HUGHES DEVELOPMENT, LLC, a Delaware 
limited liability company; KIRK-HUGHES & 
ASSOCIATES, INC., a Nevada corporation; 
KELLY POLATIS, an individual, and 
DELANO D. AND LENORE J. PETERSON, 
husband and wife, 

Defendants. 

Case No. CV07-8038 

. AFFIDAVIT OF MICHAEL T. HOWARD 

MICHAEL T. HOWARD, being first duly sworn and upon oath, deposes and states as follows: 

1. I am one of the attorneys for the Plaintiffs herein and make this Affidavit on Plaintiffs' 

behalf. I have personal knowledge of the facts described in this Affidavit and am competent to testify 
26 

AFFIDAVIT OF MICHAEL T. HOWARD -PAGE 1 
LAW OFFICES OF 

~~~r:e;~ 
250 NORTHWEST BLVD., SUITE 107A 

COEUR D'ALENE. IDAHO 83814 
(208) 667·2103 

FAX (2D8) 765·2121 
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1 

_2 

3 

4 

5 

6 

7 

thereto. This Affidavit is submitted-in support ofPlaintiffs' Motion for Default Judgment against Kelly. 

Polatis and Kirk~ Hughes, et. al. 

2. _On October 30, 2007, I filed suit against Kelly Polatis and H~ghes et. -al, on Plaintiffs' 

behalf. 

3. On November 6, 2007,Kelly Polatis was personally serv.ed with process. 

· On November 25, 2007, Geraldine Kirk-Hughes and Peter Sampson were personally 

8 served with process. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

5. On -November 6, 200.7, Kirk-Hughes DevelopD;J..ent, LLC was personally served with 

process. 

6. On November 25, 2007, Kirk-Hughes & Associates, Inc. was personally served with 

process: 

7. I hereby certify that to the best of my knowledge, the name of the persons/entities against 

whom judgment is requested, the address most likely to give notice of default judgment is as follows: 

a. Kelly Polatis, 3227 Millwright, Coeur d'Alene, ID 83815; 

b. Geraldine Kirk-Hughes and Peter Sampson, 7400 Oak Grove Avenue, Las Vegas, NV; 

c. Kirk-Hughes Development, LLC, is c/o The Corporation Trust Company, 1209 North 

Orange Street, Wilmington, Delaware 19801; 

d. Kirk-Hughes & Associates, Inc., c/o Ollie Kirk, 8013 Ryans Reef Lane, Las Vegas, NV. 

AFFIDAVIT OF MICHAEL T. HOWARD -PAGE 2 
LAW OFFICES OF 

~~~w~ 
250 NORTHWEST BLVD., SUITE 107A 

COEUR D'ALENE, IDAHO 83814 
(206) 667-2103 

FAX (2CB) 765-2121 
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20 
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22 

23 

24 

25 

26 

-
I hereby certify that I caused a true and . 
complete copy of the foregoing to be .!2SI mailed, 
postage prepaiq; D hand delivered; D sent· · 
via facsimile on Februaryo%"", 2009, to: 

Edwin B. Holmes 
Holmes Law Offices, P.A. 
8109 N. Wayne Drive 
PO Box569 .. 
Hayden, ID 83835-0569 
Defendants, Delano D. Peterson and Lena 

'7 
MICHAEL T. HOWARD 
146683 

AFFIDAVIT OF MICHAEL T. HOWARD- PAGE 3 
LAW OFFICES OF 

~~~w~ 
. 250 NORTHWEST BLVD., SUITE 107A 

COEUR D'ALENE. IDAHO 83814 
(208) 667 ·21 03 

FAX (208) 765·21 21 
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1.0 

MICHAEL T. HOWARD, ISB No. 6128 
WINSTON & CASHATT 
250 NortJ1west Boulevard, Suite 1.07A 
Coeur d'Alene~ Id.a.ho 83814 
Telephon.e: (208) 667-21.03 

KENNETH B. HOWARD, ISB No. 1999 
250 NortJ.1west Boulevard. Suite 107A 
Coeur d'Alene~ Idal10 83814 
Telephone: (208) 676-8890 

Attorneys for Plaintiffs 

,! 

S1ATE o::- ![!t1.f-l0 } 
COUi\n' OF KCt;TH,!AI SS Vit 
.-ILf=l· • -· lf LJ I. / r. ,_J ICX~ 

""nn r'""B 2 LUrJj l"t:.' 6 PK 2: 57 J.-/(.., 
CLEF!< DISTRICT COURT 

·~b,Ack 
JJ.T-

11 
IN THE DISTRICT COURT Of THE FIRST JUDICIAl.. DISTRICT OF TH£ STATE 

OF IDAHO~ IN AND FOR TH.E COTJNTY OF KOOTENAI 

12 
ALAN GOLUB an.d MARJ.L YN GOLUB, 

1.3 husband end wife, 

14 

l.S 

16 

Plaintiffs, 

vs. 

GERALDINE KIRK-HUGHES and PETER 
17 SAMPSON, husband and wife; KIRK­

HUGHES DEVELOPMENT, LLC, a Delaware 
lS Limited. lia.bj)jty company; KIRK-HUGHES & 
1.9 ASSOCIATES, INC., a Nevada corporati.on.; 

KELLY POLAT1.S, an in.d.ivid.ual, and 
20 DELANO D. AND LENORE J. PETERSON, 

husband an.d wife, 

Defendants. 

Case No. CVQ7 .. 8038 

PLAINTIFFS' MOTION AND 
MEMORANDUM FOR DEFAULT 
JUDGMENT RE: DEFENDANTS POLATJ.S 
AND KIRK-HUGHES et. a.l. 

2l 

22 

23 

24 

25 

26 

MOTION FOR DEFAUJ..~T .JUDGMENT 

Pursuant to J.R.C.P SS(b)(l) Pl.ain.tiffs move the Court for Default Judgment a.gain.st Defendants 

Pf..AINTII:'"VS" MOTION AND MEMORANJ)UM FOR 
DEFAULT JUDGMENT R8: DEFENDANTS' POLATJS 
AND KIRK-HUGHES et. aJ. ·PAGE I. 

LAW O!'pJCil<? 0~ 

~/71.40/)"b,#g?~ 
250 1'10flT~f.51 f3l.VO., SIJITE 1P7A 

CO!OIJI" 0'1\I.J;NE, ll:lo\HO T;lll61~ 
(201!) BB7 ·21 03 

FAX 12Q8) 7J;l5.2121 
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1.0 

11. 

12 

l.3 

J.4 

15 

J.6 

l7 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Kelly Polatis ("Polati.s~'), Geraldine Kirk-H11ghes, Peter Sampson, Kir.k-H.ughes Development., LLC1 an.d. 

Kirk-Hughes & Associates~ Inc. (collectively referred to as "Kirk-Hughes'').· This motion is supported 

by the proceeding Memoran.d.um. an.d the Febru.a.r.y 18, 2009 Affid.avi.t of Michael T. Howard an.d. the 

Jun.e 1.0, 2008 Affidavit of Alan J. Golub. 

MEMORANDUM IN SQPPORT OF DEFA.ULT ,JUDGMENT 

1.. REJ .. JEF REQUESTED 

Plaintiffs seek d.efaul.t judgment a.ga.in.st Defendants Pola.tis and Kirk-Hughes in the prin.cipa1 
'· ' . 

amount of $941,000.00~ interest of 12% running fr.om. March 11 1 2005 to 1l1.e date of entry of this Order~ 

and th.erea.:fter,.post-judgment interest t.o be d.eter.min.ed by law until ftJ.ll.y sati.sti.ed. 

2. SIJM.MARY OF ARGUMENT 

Pl.aintiffs' motion for default judgment should be granted beca1J.se Defendants have failed to 

appear or otherwise defend the claims witb.i.n the time provided by la.w or by the Court's Or.der, an.d 

Plaintiffs' damages are ca.pa.ble of sum certain. ca.J.culati.on. 

3. FACTS 

3.1 On. Oct.ober 30, 2007, Plaintiff:s filed a Corn.pl.ain.t against Defendants Pol.atis a.nd. Kirk-Hughes. 

[See Complaint] 

3.2 Pol.atis was personally served on November 6, 2007 [See Affidavit ~~f Rer.urn. of Service]. 

3.3 Geraldine Ki.rk-Hughes and Peter Sampson were persona.l.l.y served on. November 25, 2007. [See 

Affidavits o.fServtce] 

3.4 Ki.rk-Hughes Development, LJ ... C wa.s personally served. on. November 6, 2007. [See Affidavit of 

Process Sener] 

PI.,AINTl.FfS' M.OTlON AND MEM.ORA.NDUM FOR 
DBFAULT JTJDGMENTRE: DEFENDANTS' POLATTS 
AND KIRK-HUGHES er.. al.- PAGE 2 

l.AWQI'"IOilCOF 

W.41..dib1t,,i§ W&~ffA 
250 NORTHWEST (:lLVO., SJJ!TI3" 101'A 

C051Jf't 0'/'lt.I;NF., 10/IHO 63814 
(20Bf f.lfl>-211l\l 

FAA (209) 769·:1121 
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1.5 
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18 

1.9 

20 
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25 

26 

3.5 

3.6 

3.7 

3.8 

3.9 

3.10 

3.11 

3.12 

/ ___ ,-
{ 

Kirk-Hughes & Associates, Inc. was person.s.J.l.y served. on November 25, 2007. [See Affidavit of 

Service] 

On Febru.ar.y 7, 2008 Kirk-Hughes et. a!. personally appeared and. an.swered tbrough their 

artorn.ey, Patrick Miller. [See Kirk-Hughes Answer] 

On January 8, 2008 an. Or.der of Default was entered against PoJati..s for failure to appear within 

t.he time provided by law. [S~e January 8, 2008 Order of Default] 

On. June 13, 2008 a.ttorn.eys Bruce Owe.ns a.nd Regina McCrea appeared on. behalf of Polati.s and 

m.oved. to set aside the Order of Default. [See June 13, 2008 Appearance] 

On August 27, 2008 the Court denied Polatis' motion. to set asi.d.e the Or.der of Default. 

Upon motion, on December 5, 2008 tl1e Court granted attomeys Owen.s and McCrea. leave to 

withdraw from representation. of Pol.ati.s an.d entered an.d Order directing that Polatis appear or 

secure substitute counsel wi1J1in 20 days or have Defa.u.J:t JJJ.d.gm.cnt entered a.gainst him. [See 

December 5, 2008 Order of Wit.hdrawal] 

Upon motion, on February 4, 2009 the Court granted att.orney Mif.ler leave to withdraw from 

representation of Kirk-Hughes and entered an Order directing d1at Kirl.~-H1lgh.es appear or secure 

substitute counsel within 20 days or have Default .Tildgmen.t entered against them. [See 

Fehruary4, 2009 Order of Withdrawal] 

As of Febr.~Jary 25~ 2009 neith.er Pol.atis n.or Kirk-Hughes have obtflin.ed. Sllbstitute counsel or 

o111.erwise appeared. to defend Plaintiffs' claims. 

4. ARGUMENT 

This motion is mad.e pursu.an.t I.R.C.P. SS(b)(l ), which provides in pertinent part: 

When the pl.a.int.i.frs claim against a defendant is for a sum certajo. or for a 
sum wh.i.ch cen. by computation. be made certai~ the colJTt or the clear 
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3 

4 

5 

6 

7 

8 

9 

10 

l.J. 

l2 

13 

14 

J.5 

l6 

1.7 

thereof may, upon request of the plaintiff~ and upon the fi.l.i.n.g of an 
affidavit of the am.OlJnt due showing the metJlod of com.plJtati.on, togetJJ.er 
with any origin.a1 i.nstrumen.t evidencing the claim ... shall enter judgment 
for tha.t a.moun.t and costs against the defendant. 

J.R.C.P. 55(b)(l). 

Oefen.da.nts were persona.Jly served in. or around November, 2007. Fol.lowin.g wJ.thdJ:'awaJ. of their 

respective c~liJnsel, by Court order, Defendants were given twenty (20) days to secure substitute counsel.. 

appear, or have default judgm.ent en.ter.ed a.gainst them, Pla.inti.ffs' damages are based directly upon tl1e 

contra.ctual. commission Plaintiff was to receive under his , Real Estate Listing Agreement with 

Defendants Peterson., said am.ount being $941,000. [See Affld.avir ojAlan J. Golub dated June 10, 2008] 

Accordin.gly, beca.u.5e Defendants have n.ot )'et secured. substitute counsel, have not oT11erwi.se 

appeared and are in violation. of the Court's order, and Plaintiffs' damages aie ca.pabl.e ofmarhematicaJ. 

computation, entry of defa.ult judgment is a.ppropria.te. 

5. CONCLUSION 

Pl.a.intiffs request th.i.s Court enter an Order of Default Judgment against Defendants Polatis and 

Ki.rk-Hu.ghes et. aJ. in tl1c principal amount of $941,000.00, together with costs an.d pre-judgment 

interest of 12% running from March 11, 2005 to the date of en1Ty of this Order1 and tl1erea.fter, post-
18 

J.g judgment interest to be d.et.ermin.ed by Jaw until fully satisfied. 

20 

21. 

22 

23 

24 

25 

25 

Judgment is requested. to be entered against Kelly Pola6.s, who's last. known. address, and that 

which is m.ost likely to give h.iro notice of this Judgm.ent is 3227 Mi.l.l:~r.ight, Coeur d.' AJen.e, ID 83815, 

[See Affidavit Michael T. Howard J 

Judgment is reqllested to be entered a.gaJn.st Geral.d.i.ne Kirk-Hughes an.d Peter Sampson, who's 

lest kn.own a.ddr:ess, and that which is most likely t.o gi.ve rhcm notice of this Judgment i.s 7400 Oak 

Grove Avenue, LaB Vegas, Nevada. [See Affidavit Michael T. Howard J 
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1. Judgment is requested to be entered against Kirk-Hughes Developm.em, LLC, which last kn.own 

2 . address, a.n.d that which i.s most 1 i.kel.y to give it n.otice of this Judgment is c/o TJ1e Corporation Trust 

3 

4 

5 

6 

7 

8 

9 

Company, 1209 North Orange S1Ieet, Wilrn.in.gton, Delaware. [See Affidavit A!/ichael T. Howard] 

Judgment i.s requ.est.ed to be entered a.ga.in.st Kirk-Hughes & Associa.tes. Inc., which last kn.own. 

ad.d.ress, an.d tJJ.at which is most J.il(eJy to gi.ve i.t. n.otice of tl'lis Jud.gm.ent is c/o Ollie Kirk, 8013 Ryan.s 

ReefLan.e, Las Vegas~ Nevada.. [See Ajjlda11it A4ichael T Howard] 

DATED this 26 da.y offebrua.ry, 2009. 

,I I rm DwE-3:1.3 l.O 

u 
12 

.. I .AEL T. HOWARD, ISB. o. 6128 
WINSTON & CASHATT 
Attorneys for Pl.aintiffs 

3 I hereby certify that I caused a tru.e an.d 
1. complete copy oftl1e foregoing to be Q}mailed., 
14 postage prepai.d; 0 hand delivered.; 0 sen.t 

via facsimile on February 26, 2009, to: 
15 

16 

1.7 

Edwi.n B. Holmes 
Holmes Law Offices, P.A. 
8109 N. Wayn.e Drive 
POBox 569 

18 Hayden.~ ID 83835-0569 
Defendants, Delan.o D. Peterson a.nd Lenore J. Peterson 

19 

::~~ 
146679 

22 

23 

24 

25 

26 
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1 

2 MICHAEL T. HOWARD, ISB No. 6128 

3 WINSTON & CASHATT 
250 Northwest Boulevard, Suite 107 A 

4 Coeur d'Alene, Idaho 83 814 
Telephone: (208) 667-2103 

5 
KENNETH B. HOWARD, ISB No. 1999 

6 250 Northwest Boulevard, Suite 107A 

7 Coeur d'Alene, Idaho 83814 
Telephone: (208) 676-8890 

Attorneys for Plamtiffs 
8 

9 

10 

11 

12 

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE 
OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 

ALAN GOLUB and MAR1L YN GOLUB, 
13 husband and wife, 

Plaintiffs, 
Case No. CV07-8038 

PLAINTIFFS' MEMORANDUM IN 

14 

15 

16 
vs. SUPPORT OF MOTIONS TO: 

GERALDINE KIRK-HUGHES and PETER 
17 SAMPSON, husband and wife; KIRK­

HUGHES DEVELOPMENT, LLC, a Delaware 
18 limited liability company; KIRK-HUGHES & 
19 ASSOCIATES, INC., a Nevada corporation; 

KELLY POLATIS, an individual, and 
20 DELANO D. AND LENORE J. PETERSON, 

husband and wife, 
21 

Defendants. 

1) DISMISS CLAIMS AGAINST PETERSON; 

2) STRIKE ALL PLEADINGS, MOTIONS, 
AND PAPERS FILED BY L. SANDERS 
JOINER; AND 

3) ISSUE A RULE 54(b) CERTIFICATE OF 
FINAL JUDGMENT 

22. 

23 

24 
Plaintiffs submit this Memorandum in support of its motions to: 1) dismiss Plaintiffs' 

25 
claims against Peterson; 2) strike all pleadings, motions or papers filed by L Sanders Joiner; and 

26 3) issue an IR.CP 54(b) Certificate of Final Judgment. 

PLAINTIFFS' SUPPORTlNG JvfEMORANDUM ·PAGE 
1 

lAW OFFICES OF 

~~~~~ 
.2$0 NORTHWEST BLVD., SUITE 107A 

COIOUFI D'ALEONE. IDAHO 83814 
(208) 667·2103 

FAX (208) 785·2121 ~ -::r 
Golub vs Kirk-Hughes, etal 41501-2013 and 41505-2013 198 of 584



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

) 

This Memorandum is not intended as a substantive response to any Motion filed by 

Defendants, which hav~ not yet been noted for hearing, and Plaintiffs reserve the right to submit 

a substantive response consistent with the court rules if and when. a Notice of Hearing is filed. 

1. RELIEF REQUESTED 

1) Plaintiffs request that the Court enter an Order, dismissing Peterson with prejudice and 

without costs based upon a July 8, 2009 mediated settlement agreement. 

2) Plaintiffs request that the Court enter an Order, striking _all pleaclings, motions, and other 

papers signed or filed by L. Sanders Joiner. 

3) Plaintiffs request that the Court issue a Rule 54(b) Certificate of Final Judgment against 

all defendants except Kirk-Hughes Development, which is currently affected by an 

automatic bankruptcy stay. 

2. S~YOFARGUMENT 

This case began as a multi-party lawsuit. On March 11, 2009 default judgments were 

entered against all defendants except Peterson. However, those judgments were not final because 
15 ... 

the Court denied Golubs' request for Rule 54(b) certification. Now, Golubs have settled their 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

remaining claims ·against Peterson, which effectively ends this litigation. However, because of an 

automatic stay effecting Kirk-Hughes Development and subsequent filings by the pmported 

attomey for the defaulting Defendants, Golubs now request rulings from the Court necessary to 

enter :final judgment. 

An order dismissing Peterson should be granted because Golubs have settled their claims 

with Peterson and no other counter or cross claims exist, The defaulting Defendant's motions to 

set aside the default judgm.ents should be stricken because they were signed in violation of 

I.R.C.P. ll(a)(l). Finally, because there are not additional claims or issues regarding any of the 

parties, but because final judgment against Kirk-Hughe.s Development would violate the 

bankruptcy stay, the Court should issue a Ru1e 54(b) certification of final judgment against all 
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19 

20 

21 

22 

23 

24 

2.5 

2.6 

defendants except Kirk-Hughes Development. 

3. PROCEDURAL BACKGROUND 

This is a multiple party action. On March 3, 2009 the Court entered an Order of Default 

against all Defendants ("defaulting Defendants") except Peterson based upon the defaulting 

Defendants' failure to appear withln 20 days after the withdrawals of attorneys Owens and Miller 

on 12/5/08 and 2/4/08 respectively. On March 4, Golubs filed a Motion for Final Judgment and 

Rule 54(b) Certificate against the defaulting Defendants. On March 11, 2009 the Court entered 

Default Judgment against the defaulting Defendants, but declined Golubs' request for Ru1e 54(b) 

certification. 

On March 11, 2009, an attorney by the name of L. Sanders Joiner fl.J.ed a "Substitute of 

Attorney" on behalf of the defaulting Defendants along with a "Motion to Set Aside Default and 

Opposition to Judgment and 54(b) Certification." On March 26, 2009 Mr. Joiner filed a "Motion 

to Set Aside Default Judgment or Reconsideration of Opposition to Motion for Default and 54(b) 

Certification." Neither the defaulting Defendants nor Mr. Joiner noted either of the motions for 

hearing. 

On April 8, 2009 Golubs received notice that one of the defaulting Defendants, Kirk­

Hughes Development, had filed bankruptcy in Nevada. Because of this, on April 9 the Court 

issued a Notice of Hearing to counsel for all parties, including Mr. Joiner, for a May 18, 2009 

status conference. On May 18, 2009 the Court held a status conference to discuss the effect of 

the automatic bankruptcy stay on the uninvolved defendants and upon the progression of the case. 

Despite receiving notice, neither lVIr. Joiner nor the defaulting Defendants appeared or 

participated :in the status conference. After argument, the Court ruled that the automatic 

banlcruptcy stay only affected Kirk-Hughes Development and that the August 17, 2009 trial date 

and preparation for trial among the remaining parties remained unaffected. 
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Golubs and Peterson subsequently agreed to a July 8, 2009 mediation. Both Peterson's 

counsel and the mediator, Charles Lempesis, provided notice of the mediation to Mr. Joiner. 

[Affidavit of Mike Howard] 

Golubs settled their claims agamst Peterson during the July 7 mediation. AgaiD, neither 

Mr. Joiner nor the defaulting Defendants participated. Pursuant to I.R.C.P. 41(a)(2), on July 23, 

2009 Golubs filed ·a Motion for Dismissal of the claims against Peterson. Golubs also filed a 

motion to strike any pleadings, motions, or other papers signed or filed by Mr. Jomer as well a 

motion for :final judgment and Rule S4(b) certification against all defendants except Kirk-Hughes 

Development. 

4. ARGUMENT 

4.1 The Court Should Enter An Order Dismissing Peterson. 

On Ju1y 8, 2009 Golubs entered into a mediated settlement agreement with Peterson, 

agreeing to dismiss their claims against Peterson with prejudice and without costs to either party. 

[Affidavit of Michael Howard] Peterson has previously answ~ed and pursuant to I.R.C.P. 

41(a)(l) can only be dismissed by stipulation of all parties that have appeared or by order of the 

court. See LR.C.P. 41(a)(l). Though defaultjudgments have been entered as to the remaining 

parties, the Court has previously declined to issue a Ru1e 54(b) Certificate of Final Judgment and 

therefore, they are technically still parties and Golubs have not obtained their stipulation for 

dismissal ofPeterson. 

Pursuant to I.R.C.P. 41(a)(2), the Court is vested with authority to order dismissal of 

Peterson notwithstanding a stipulation of the defaulting parties. Under the circumstances here, 

the Court should enter the requested order of dismissaL There are no counter or cross claims by 

or between Peterson and any other party. Accordingly, no other party will be affected by the 

requested dismissaL 
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4.2 The Court Should Enter An Order Striking All Motions, Pleadings, 
and Other Papers Signed by L. Sanders Joiner. 

Pursuant to I.R.C.P. 11(a)(1) the Court should strike the purported appearance of Mr. 

Joiner on behalf of the defaulting Defendants and should strike the motions to set aside Default 

because they were not filed or signed by any of the defaulting Defendants and because Mr. Joiner 

is not an attorney licensed to practice law in Idaho, and cannot otherwise. appear as an agent of 

the defaulting Defendants. 

On March 11, 2009 two documents entitled "Substitute of Attorney" were signed and 

filed by L. Sanders Joiner. Those documents bear Mr. Joiner's name, along with an address of 

"2551 S. Apache Rd.,# 105, Las Vegas, Nevada., 89117," Idaho Bar number of"7828," and the 

denotation "Attorney for [Defenda.llts]." In addition to bis "appearance" as attorney for the 

defaulting Defendants, Mr. Joiner also filed two motions to set aside the default order and 

judgment on March 11 and March 26. 

Despite their denomination as Substitution of Attorney, neither document bears the 

signature of the substituted attorneys, Mr. Owens or Mr. Miller. Pursuant to I.R.C.P. ll(b)(l), 

10 

11 

12 

13 

14 

15 

16 
the documents do not operate as a substitution of counsel due to their lack of signatures by the 

17 
withdrawing attorneys. Moreover, they were filed subsequent to the withdrawal by attorneys 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Owens and Miller. Therefore, at best they could be considered as an appearance on behalf of the 

defaulting Defendants. See LR.C.P. 4(i). 

However, the documents filed by :Mr. Joiner are also ineffective and void as an 

appearance or any other motion because they are not signed by the defaulting Defendants and Mr. 

Joiner is :not licensed to practice law in the state of Idaho. 

Idaho Rule 11 (a)( 1) governs the signing of pleadings, motions and other papers and states 

in relevant part: 
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/ 

Every pleading, motion, and other paper of a party represented by an attorney shall be 
signed by at least one (1) licensed attorney of record of the state ofldaho, in the attorney's 
individual name, whose address shall be stated before the same may be filed. A PartY who 
is not represented by an attorney shall sign the pleading, motion or other paper and state 
the party's address. 

If a pleading, motion or other paper is not signed, it shaJI be stricken unless it is 
5 signed promptly after the omission is called to the attention of the pleader or movant. ... 

6 lR. CP. 11 (a)(l)(e~phasis added). 

7 Despite the listing of Idaho State Bar number 7828, Mr. Joiner is not licensed to practice 

8 law in Idaho because his status as a member of the bar is "inactive." [See Affidavit of Michael 

9 Howard] Based upon the Idaho State Bar Rules, a lawyer designated as an. "inactive member'' 

10 has failed to meet requirements for licensure for the current year and cannot engage in the 

11 practice oflaw in Idaho. See IBR 301 (i). 

12 The express language of Rule 11 requires either a party, or a party's Idaho licensed 

13 attorney to sign the pleading. See LR.C.P. ll(a)(l); Black v. Ameritel Inn, 139 Idaho 511, 513 

14 (2003). Because of his status as an inactive member of the bar, Mr. Joiner is not an Idaho 

15 licensed attorney and neither document bears the signature of any of the defaulting Defendants. 

16 Neither can JVfr. Joiner act as an agent of the defaulting Defendants for the purpose of 

17 filing pleadings, motions or other papers. In Black, supra, the Supreme Court specifically held 

18 that pursuant to the signature requirements of Rule 11, an agent cannot sign a pleading for an 

19 unrepresented party. See id. at 514. 

20 Finally, the lack of a valid signature cannot now be cured by the signature of the 

21 defaulting Defendants. In addressing the validity of a pleading bearing the signature of a 

22 Washington attorney, the Supreme Court in Black held that the Idaho Rule 11 cure provision only 

23 applies to unsigned pleadings. See id. One that is signed in violation of the rule is invalid and 

24 cannot be cured by a subsequent signature. Here, all of the documents submitted subsequent to 

25 the entry of default judgment were signed by Mr. Joiner. Therefore, they are not subject to cure 

26 as unsigned documents and Idaho law is exceedingly clear; where a pleading is signed in 
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violation of Rule 11, it shall be stricken. See LR.C.P. 11 (a)(l); Black, 139 Idaho 511; Anderson 

v. Coolin, 27 Idaho 334 (1915). 

Accordingly, because Mr. Joiner is not licensed to practice law in Idaho and because of a 

lack of signature from the defaulting Defendants, the documents entitled "Substitute of Attomey'' 

"Motions to Set Aside" filed March 11 and 26, 2009 should be stricken. 

4.3 The Court Should Issue A Rule 54(b) Certificate of Final Judgment 
Against All Defendants Except Kirk~ Hughes Development. 

8 The Court should enter a Ru1e 54(b) Certification of Final Judgment against all 

9 defendants except Kirk-Hughes Development because upon entry of an Order dismissing 

10 Peterson, all issues involving all parties are resolved. 

11 A final judgment is an order or judgment that ends the lawsuit, adjudicates the subject 

12 matter of the controversy, and represents a final detennination of the rights of the parties. See 

13 Dominquez v. Evergreen Resources, 142 Idaho 7, 13 (2005). Regardless of its denomination as 

14 an order or judgment, any ruling that effectively ends the controversy acts as final judgment. See 

15 Eastern Idaho Economic Development v. Lockwood Packaging Corp., 139 Idaho 142, 145 

16 (2003). When multiple parties are involved, entry of a final judgment against less than all of the 

17 parties can only be made upon express determination that there is no just reason for delay in 

18 entering judgment. See lR.C.P. 54(b). 

19 Golubs previously submitted a request for Rule 54(b) certification based upon the entry of 

20 default judgments against the defaulting Golubs. The judicial effect of the entry of default is that 

21 all of the allegations contained in the Complaint are taken as true. See Dominquez, 142 Idaho at 

22 13. At the time of entry of default on March 11, 2008 all that was left in controversy were the 

23 claims involving Peterson. Had an order of dismissal been entered regarding Peterson at that 

24 time, a Ru1e 54(b) certification would not have been necessary and all orders would have 

25 automatically become final as a matter of law. See e.g. Dominquez, supra, (although grant of 

26 
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summary partial summary judgment adjudicated less than all claims, it was the last of a series and 

disposed of all remaining claims leaving none pending and negating the need for a Rule 54 

certification). 

However, subsequent to the entry of default judgment against the defaulting Defendants 

and prior to dismissal of the claims against Peterson, an automatic stay was imposed upon any 

proceedings regarding Kirk-Hughes Development. Because of this, it is Golubs' position that a 

final judgment cannot issue against Kirk-Hughes Development without violating the automatic 

stay. Accordingly, even though no issues remain regarding any parties, none of the decrees, 

orders or judgments issued in this case are :final and appealable in the absence of a Rule 54(b) 

Certificate from the Court. 

Now, in light of the dismissal of Peterson, there truly is no just reason to delay entry of 

final judgment against all defendants except Kkk-Hughes Development. All of the issues have 

been adjudicated and all orders would be final by operation of law were it not for the automatic 

stay imposed by the Krrk~Hughes Development bankruptcy. 

More importantly, immediate entry of judgment will allow Golub the opportunity to begin 

execution upon the assets of Defendants, which have in the past been moved around to v~ous 

shell corporations in an effort to avoid the effects of judgments and foreclosures. A protraction 

of judgment will only increase the likelihood that Defend~ts' assets will be either liquidated or 

transferred. The filing of bankruptcy by Kirk-Hughes Development following Golub's previous 

request for certification is a.prim example. 

Accordingly, Golubs ~equest that the Court make an express determination that there is no 

just reason for delay in the entry of final judgment against all defendants except Kirk· Hughes 

Development and that the Court make an express direction for entry of the same. 
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5. CONCLUSION 
1 

2 
Default judgments have been entered against all defendants except Peterson. Golubs 

3 request that the Court now enter and order, dismissing the claims against Peterson. Any motions 
4 

5 

or other papers filed on behalf of the defaulting Defendants since entry of the default judgment 

are invalid because they were not signed by the parties-or a licensed Idaho attorney. As a result, 
6 nothing remains to be determined and all judgments except as against Kirk-Hughes Development, 

should be certified as final, appealable judgments pursuant to IRCP 54(b ). 
7 

8 

9 

10 

11 

12 

DATED this Z} day of July, 2009. 

MI~ ~OW ARD, ISB No. 6128 
WIN"STON & CASHATT 
Attorneys for Plaintiffs 

13 I hereby certify that I caused a true and 
complete copy of the foregoing to be OAnailed, 

14 postage prepaid; 0 hand delivered; G sent 

15 
via facsimile on July 23,2009, to: 

Edwin B. Holmes 16 Holmes Law Offices, P .A. 
8109N. Wayne Drive 17 
PO Box569 

18 Hayden, ID 83835-0569 
Defendants, Delano D. Peterson and Lenore J. Peterson 

19 

20 L. Sanders Joiner 
251 South Fort Apache Road, Suite 103 

21 Las Vegas, NV 89117 
Defendants, Kirk-Hughes 

22 

23 

24 

25 

26 

159275 

1 

PLAINTIFFS' SUPPORTING MEMORANDUM- PAGE 
9 

'.AW OFFICE$ OF 

~~~~~ 
2.$0 NORTHWEST BLVD., SUITE 107A 

COEUA O"ALENE.IOAHO 6a81ot 
(206) 607-2103 ~ 

FAX (~06) 765-2121 t1 ':? 
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.-fY EDWTN B. HOLMES, ISB 4668 
HOLMES LAW OFFICE, P.A. 
8J09 NWAYNE DRIVE 
POST OFFICE BOX 569 
IIA YDEN ID 83835-0569 
VOICE: (208) 7624 0100 
FACSIMILE: (208) 762-0199 . 
E-MAIL: bolmeslawoffice@verizon.net 

2fll0 JUl. I 5 PH 12: 28 

Attorney for DELANO D. PETERSON and LENORE J. PETERSON 

IN THE DISTRICT COURT FOR THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 

ALAN GOLUB AND MARILYN GOLUB, 
HUSBAND AND WIFE, 

PLAINTIFFS, 

vs. 

Case No. CV -2007-8038 

FULL SATISFACTION OF MEDIATED 
GERALDINE KIRK-HUGHES AND PETER SETTLEMENT AGREEMENT 
SAMPSON, HUSBAND AND WIFE; KlRK-
HUGHES DEVELOPMENT, LLC, A 
DELAWARF.i.JMITF.D LTABTLITY 
COMPANY; KIRK~HlJGHES & 
ASSOCIATES, INC., A NEVADA 
CORPORATION; KELLY POLATIS, AN 
lNDNIDUAL, AND DELANO D. AND 
LENORE J. PETERSON, HUSBAND AND 
WIFE, 

DEFENDANTS. 

The umlcn:;igucil, Plaintiffs ALAN GOLUB and.MARlL YN GOLUB, husband and wife, 

currently of c/o Michael T. Howard, Winston & Cashatt, 250 Northwest Blvd, Ste 107 A, Coeur 

d'Alene ID 83814, hereby acknowledges the receipt of all amounts due under that certain 

Mediated Settlement Agreement entered into by the undersigned with Defendants DELANO D. 

PETERSON and LENORE J. PETERSON, husband and wife, currently of 1440 Jeff Road, 

Huntsvl11e AL 35806 (hereafter collectively referred to as "PETERSON") on July 8, 2009 as full 

settlement of the undersigneds' claims against PETERSON in the above captioned matter. Said 

FULL SATISFACTION OF MEDTATED SETTI.EMENT AGREEJ.\1ENT Page· t 
C:\F.B fi\LA W\Pcrcr,'lln.Flylng Armw\Colub v Peto=n_CV _2lX'T1_R038UI!ttl•mentii'Ul.L.SA 11SPIICTTON, wll(! 
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Mediated Settlement Agreement has been fully sat1sfied and no further monies or actions are 

STATEOFIDAHO ) 
) ss. 

County of Kootenai ) _ 

. On ~i~ ZQ"fa; ~~~1 ~~ b-~~ore m~, w·~-eJwt e_·j~ :J)ouJ (lS - , a Notary Public 
for the State of Idaho, personally appeared ALAN GOLUB and MARILYN GOLUB. known or 
identified to me to be the persons whose names are subscribed to the foregoing instrument ~d 
acknowledged to me that they executed the same. 

IN WITNESS WHEREOF I have hereunto set my hand and seal the day and year in this 
certificate :t'irst above written. " 

Notary Public or I NCCHOLE l. DOWNS 
)J_OTARY PUBUC 
iiTATE OF IDAHO 

Residing in. -;;,."'( ll C..:;;. 
My Corrunission Expires: ~Y'\ . \ l \d 0 13" 

READ AND APPROVED: 

\.,_ 

WINSTON & CASHATT L --- -
LT. HOWARD, Attorney for 

AL GOLUB and MARlL YN GOLUB 

FULL SATISFACTION OF :MEDIATED SETTLEMENT AGREEMENT Page· 2 
C:\l!llH\I..A \11\Pefe=n. 'Pl!PnsArmwiCnlub v Ptt~n_CV _2007_803R\!>elllemeni\FU I.!.. SA TISFACiiON. liiPd 
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CERTIFICATE OF SERVICE 

I, EDWJN B. HOLMES, a resident attorney of the State of ldah.o (.I.~B No. 4668), do 
hereby certify that on the I Sday of July, 201.0 I served, or caused to be served, a true and 
correct copy ot the foregoing document upon the following person as i.ndicated: 

MICHAEL T. HOWARD 
WINSTON & CASHATT 
250 NORTHWEST BLVD, STE 107A 
COEUR D'ALENE ID 83814 
FACSIMll..E: 765-2121 

KENNETH B. HOWARD 
:!)0 NORTHWEST BLVD, STE 107A 
COEUR D'ALENE ID 83814 
~l c.:las:s mail, pulilagc;: prepa.id 
[ ] facsimile machine 
[ ] hand delivery [ ] fint class mail, postage prepaid 

[ ] facsimile machine []om& __________________ __ 

[ ] hand delivery 
[ )ofu& __________________ __ 

L SANDERS JOINER 
251 SOUTH FORT APACHE ROAD, #103 
LAS VEGAS NV 89117 
FACSIMlLE: 702-233-8661 
[ ] first class mail, postage prepaid 
[ ] facsimile machine 
[ ] hand delivery 

[ ]0&~-------------------- EDWIN B. HOLMES 

FULL SATISFACTTON OF MEDIATED SETTI .. EMENT AGREEMENT 
C:IE~ lnl..A WI PI)! ~~n. FlylneArmw\Clnlub v Peter.:on_CV _2007 -~0311\~l=ntiFU!..LSATISl' 1\CTION.\111)(] 
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Idaho Repository - Case Numbe" -q_esult Page 
J . : 

Page 1 of 14 

Case Number Result Page 

Kootenai 

1 Cases Found. 
-------- ------~---------- ---------------~----- ------------------------ ---
r Alan Golub, etal. vs. Geraldine Kirk-Hughes, etal. 

I Lansing Clos~d l CV-2007- Other pendmg 
1 Case: 0008038 District Filed: 10/30/2007 Subtype: Claims Judge: L. Status: clerk action 

1 

I Haynes 05/01/2013 
I Defendants: Kirk Hughes & Associates Inc Kirk Hughes Development LLC Kirk-Hughes, I 
1 Geraldine Peterson, Delano D Peterson, Lenore J Polatis, Kelly Sampson, Peter 

1 i Plaintiffs:Golub, Alan Golub, Marilyn I 
l Pend_ing Date/Time Judge Type of Hearing .1 i heanngs: 
~

1 
07/09/2013 . 
3 :30 PM Lansmg L. Haynes 

I 

Motion for Summary 
Judgment 

In 
1
: Disposition: Date Judgment Disposition Disposition Parties 

Type Date Type 

I 08/10/2009 Dismissal 

Favor 
Of 

Peterson, All 
Delano D Parties 
(Defendant), 
Peterson, I 

I 

I 
I 
I 

I 
I 
' 

08/10/2009 Dismissal 

Register Date 
of 

. actions: 

10/30/2007 New Case Filed - Other Claims 

10/30/2007 

Lenore J 
(Defendant), 
Golub, Alan 
(Plaintiff), 
Golub, 
Marilyn 
(Plaintiff) 

Kirk- All 
Hughes, Parties 
Geraldine 
(Defendant), 
Sampson, 
Peter 
(Defendant), 
Kirk Hughes 
& Associates 
Inc 
(Defendant), 
Polatis, Kelly 
(Defendant), 
Peterson, 
Delano D 
(Defendant), 
Peterson, 
Lenore J 
(Defendant), 
Golub, Alan 
(Pia i ntiff), 
Golub, 
Marilyn 
(Plaintiff) 

https://www.idcourts.us/repository/caseNumberResults.do 5/9/2013 
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Idaho Repository - Case Numhw· l{_esult Page 
u . 

Filing: A1 -Civil Complaint, More Than $1000 No Prior 
Appearance Paid by: Winston & Cashatt Receipt number: 
0768243 Dated: 10/30/2007 Amount: $88.00 (Check) 
For: [NONE] 

10/30/2007 Summons Issued 

Filing: IlA- Civil Answer Or Appear. More Than $1000 

1111412007 
No Prior Appearance Paid by: Holmes Law Receipt 
number: 0770333 Dated: 11/14/2007 Amount: $58.00 
(Check) For: [NONE] 

11/14/2007 Notice Of Appearance/Edwin Holmes 

11/16/2007 Notice of Discovery 

11/16/2007 Notice of Discovery 

11/16/2007 Notice of Discovery 

1112912007 
Hearing Scheduled (Motion for Summary Judgment 
02/12/2008 03:30 PM) E. Holmes 1 hr 

11/30/2007 Notice of discovery 
11/30/2007 Affidavit Of Service-Alfred Braun 11/26/2007 

Filing: IlA- Civil Answer Or Appear. More Than $1000 

1210312007 
No Prior Appearance Paid by: Patrick Miller Receipt 
number: 0772648 Dated: 12/3/2007 Amount: $58.00 
(Check) For: [NONE] 

12/03/2007 Motion To Enlarge Time To Answer Complaint 

1210312007 
Affidavit Of Service/Amended for Michael T Howard and 
Kenneth B Howard via facsimile on 12-3-07 

1210312007 Notice Of se.rvice of ~ef~ndants/First Set of 
Interrogatones to Plamt1ffs 

1210412007 
Plaintiffs' ~otion for Order of Default Against Defendant 
Kelly Polat1s 

1210412007 
Plaintiffs' Memorandum of Law in Support of Motion for 
Default Order Against Defendant Kelly Polatis 

1210412007 
Affidavit of Michael T Howard in Support of Plaintiffs' 
Motion for Order of Default 

12/04/2007 Affidavit Of Service on Lenore J. Peterson 11/8/07 

12/04/2007 Affidavit Of Service on Delano D. Peterson 11/8/07 

Affidavit Of Service on Kirk-Hughes Development, LLC to 
12/04/2007 Scott LaScala of The Corporation Trust Company, 

Registered Agent 11/6/07 

1210412007 
Affidavit Of Service on Kirk-Hughes & Associates to Ollie 
Kirk, Resident Agent 11/25/07 

12/04/2007 Affidavit Of Service on Geraldin Kirk-Hughes 11/25/07 
12/04/2007 Affidavit Of Service on Peter Sampton 11/25/07 

12/04/2007 Return Of Service on Kelly Polatis 11/6/07 

12/05/2007 Amended Notice of Discovery 

12/07/2007 Amended Notice of Discovery 

12/13/2007 Plaintiffs' Notice Of Service Of Discovery 

12/13/2007 Notice Of Service Of Discovery 

12/18/2007 Letter to Court 

01/08/2008 Order For Entry Of Default Against Def Kelly Polatis 

Affidavit of Delano D. Peterson in Support of Delano D. 
01/15/2008 Peterson and Lenore J. Petersons' Motion for Partial 

Summary Judgment 

Affidavit of Edwin B. Holmes in Support of Delano D. 
01/15/2008 Peterson and Lenore J. Petersons' Motion for Partial 

Summary Judgment 

https://www.idcourts.us/repository/caseNumberResults.do 
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Id,~o Repository - Case Numher- Result Page 

01/15/2008 Affidavit of Lenore J. Peterson in Support of Delano D. 
Peterson and Lenore J. Petersons' Motion for Partial 
Summary Judgment 

0111512008 
Brief in Support of Delano D. Peterson and Lenore J. 
Petersons' Motion for Partial Summary Judgment 

01/15/2008 Notice Of Service Of Discovery 

0111512008 
Defendants Delano D. Peterson and Lenore J. Petersons' 
Motion For Partial Summary Judgment 

0111512008 
Notice Of Hearing on Defendants Delano D. and Lenore 
J. Petersons' Motion for Partial Summary Judgment 

01/16/2008 Notice of change of address 
Plaintiff's Motion For Order Of Default Against 

0111612008 
Defendants Geraldine Kirk-Hughes; Peter Sampson; 
Kirk-Hughes Development, LLC; And Kirk-Hughes & 
Associates, INC. 

01/16/2008 Plaintiff's Memorandum Of Law 

01/16/2008 Affidavit Of Michael T. Howard 

Notice Of Service Of Defendants Geraldine Kirk-Hughes' 

0111812008 
And Peter Sampson's Answers And Responses To 
Plaintiffs First Set Of Interrogatories And Requests For 
Production Of Documents 
Hearing Scheduled (Motion to Continue 02/05/2008 

01/23/2008 03:30 PM) Motion to Continue 2/12/08 MSJ Hearing 
Howard 

01/23/2008 Notice Of Hearing 

01/23/2008 Affidavit in Support of Motion to Continue 

01/23/2008 plaintiff's Motion To Continue 

Hearing result for Motion to Continue held on 
01/29/2008 02/05/2008 03:30PM: Hearing Vacated Motion to 

Continue 2/12/08 MSJ Hearing Howard 

0113112008 
Notice of Postp?nement o~ Hearing on ~ef's Delano & 
Peterson's mot1on for part1al summary JUdgment 

0113112008 
Hearing result for Motion for Summary Judgment held on 
02/12/2008 03:30 PM: Hearing Vacated E. Holmes 1 hr 

New File Created ***********************FILE 
01/31/2008 #2************************** 

02/07/2008 Notice Of Discovery 
Answer- Patrick Miller OBO Geraldine Kirk Hughes & 

02/07/2008 Peter Sampson & Kirk-Hughes Development LLC & Kirk­
Hughes & Associates Inc 

0210812008 
Hearing Scheduled (Status Conference 03/24/2008 
03:30 PM) 

02/08/2008 Notice of Hearing 

03/20/2008 Response to Status Conference Notice - Michael Howard 

03/20/2008 Response to Status Conference Notice - Edwin Holmes 

03/21/2008 Response to Status Conference Notice-Patrick Miller 

Filing: IlA- Civil Answer Or Appear. More Than $1000 

0312412008 
No Prior Appearance Paid by: Kelly Polatis Receipt 
number: 0788018 Dated: 3/24/2008 Amount: $58.00 
(Check) For: [NONE] 

03/24/2008 Answer - Kelly Polatis 

0312412008 
Hearing Scheduled (Jury Trial Scheduled 01/20/2009 
09:00AM) 4 day 

03/24/2008 Notice of Trial 
03/24/2008 
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Hearing result for Status Conference held on 03/24/2008 
03:30PM: District Court Hearing Held Court Reporter: 
LAURIE JOHNSON Number of Transcript Pages for this 
hearing estimated: LESS THAN 100 

0411712008 
Hearing Scheduled (Motionfor Summary Judgment 
06/17/2008 03:30PM) Holmes, 1 hr 

Notice of Rescheduled Hearing on Defendants Delano D 
04/25/2008 and Lenore J Petersons' Motion for Partial Summary 

Judgment 
Affidavit of Alan J Golub in Support of Plaintiffs' 

0610312008 
Memorandum in Opposition To Defendants' Delano D and 
Lenore J Peterson's Motion for Partial Summary 
Judgment 

Plaintiffs' Memorandum in Opposition To Defendants' 
06/03/2008 Delano D and Lenore J Peterson's Motion For Partial 

Summary Judgment 

Affidavit of Michael T howard in Support of Plaintiffs' 

0610312008 Memorandum in Opposition To Defendants' Dalano D and 
Lenore J Peterson's Motion for Partial Summary 
Judgment 

0610412008 Hearing Scheduled (Motion 06/17/2008 03:30PM) Mtn 
for Default Jdmt Howard 

New File Created *******************FILE 
06/04/2008 3******************************* 

0610912008 
Objection & Reply Brief in Support of Motion of Partial 
Summary Judgment 

0611012008 
Plai~tiffs' Motion To Continue June 17, 2008 Hearing On 
Matton For Summary Judgment 

0611012008 
Affid~vit Of Mi~hael T. Howard In Support Of Motion To 
Contmue Heanng On Summary Judgment 

0611112008 
Hearing Scheduled (Motion to Continue 06/17/2008 
03:30PM) Howard 

06/11/2008 Notice Of Hearing 

0611112008 
Motion For. Entry Of Default Judgment against Defendant 
Kelly Polatts 

0611112008 
Affidavit of Michael T. howard in Support of Plaintiff's 
Motion for Default Judgment against Kelly Polatis 

0611112008 
Affidavit of Alan Golub In Support of Motion for default 
Judgment Against Kelly Polatis 

Supplemental Affidavit of Michael T. Howard In support 
06/11/2008 of Plaintiffs' Response to Defendant Peterson's Motion for 

Summary Judgment 

0611112008 
Plaintiffs' Me~ora.ndum in .opposition to Defendant 
Petersons' ObJectton to Evtdence 

06/11/2008 Plaintiffs' Motion to shorten Time 

06/11/2008 Notice Of Hearing 

06/12/2008 Notice Of Hearing 

Supplemental Affidavit of Michael T. Howard In Support 
06/12/2008 of Plaintiff's Response to Defendant Peterson's Motion for 

Summary Judgment 

Filing: IlA- Civil Answer Or Appear. More Than $1000 

0611312008 No Prior Appearance Paid by: R Bruce Owens Receipt 
number: 0799752 Dated: 6/13/2008 Amount: $58.00 
(Cash) For: [NONE] 

0611312008 
Objection to Motion t~ Continue and Renewed Attempt to 
Introduce Hearsay Evtdence 
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ld,aho Repository - Case Nu~}l~_r- Result Page 
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06/13/2008 Affidavit of Edwin B. Holmes 

06/13/2008 Declaration of Kelly Polatis 

06/13/2008 Affidavit of Counsel 

06/13/2008 Motion To Continue Hearing on Motion for Default 

06/13/2008 Notice Of Appearance/Regina McCrea 

0611712008 
Hearing result for Motion held on 06/17/2008 03:30PM: 
Hearing Held Mtn for Default Jdmt Howard 

0611712008 
Hearing result for Motion to Continue held on 
06/17/2008 03:30PM: Hearing Vacated Howard-
Hearing result for Motion for Summary Judgment held on 

06/17/2008 06/17/2008 03:30 PM: Hearing Held Holmes, 1 hr 
TAkEN UNDER ADVISEMENT 

06/17/2008 Order (shorten time) 

0612612008 
Hearing Scheduled (Motion 07/25/2008 10:00 AM) Mtn 
to Set Aside Default, McCrea 

06/27/2008 Notice Of Hearing Re: Motion to Vacate Order of Default 

06/27/2008 Affidavit of Kelly Polatis 

06/27/2008 Motion to Vacate Order of Default 

0612712008 
Memorandum In Support of Motion to Vacate Order of 
Default 

Affidavit of Michael Howard In Support of Plaintiffs' 
07/11/2008 Response to Defendant Polatis' Motion to Vacate Default 

Order 

0711112008 
Pl~intiff's Response To Defendant Polatis' Motion To Set 
Aside Default Order 

0712212008 
Hearing Scheduled (Motion for Summary Judgment 
10/21/2008 03:30 PM) Holmes, 1 hr 

0712412008 
Reply Memorandum In Support Of Motion to Vate Order 
of Default 

07/24/2008 Second Affidavit of Kelly Polatis 

Hearing result for Motion held on 07/25/2008 10:00 AM: 
07/25/2008 Hearing Held Mtn to Set Aside Default, McCrea TAKEN 

UNDER ADVISEMENT 

0811112008 
Men:orandum Opinion and Order in Re: Def's Motion for 
Partial Summary Judgment 

0811212008 
Hearing Scheduled (Motion 08/13/2008 03:00PM) Mtn 
pursuant to IAR 12, Holmes, 15 min. 

08/12/2008 Notice Of Hearing 

0811212008 
Pete~son's Motion for Shortening of time and Notice of 
Heanng 
Delano D. Peterson & Lenore J Petersons' Motion for 

08/12/2008 Permission to Appeal From an Interlocutory Order of the 
Trial Court 

Hearing result for Motion held on 08/13/2008 03:00 PM: 
08/13/2008 Hearing Held Mtn pursuant to IAR 12, Holmes, 15 min. 

TAKEN UNDER ADVISEMENT 

Plaintiffs' Opposition To Defendants' Motion For 
08/13/2008 Permission To Appeal From An Interlocutory Order Of 

The Trial Court 

0811812008 
Hearing Scheduled (Motion for Summary Judgment 
09/30/2008 03:30PM) Miller, 30 min 

0811812008 
Notice Of Service of Defendants Geraldine Kirk-Hughes' 
First Set of Requests for Admissions to Plaintiffs 

08/18/2008 Notice Of Service of Defendants Geraldine Kirk-Hughes 
and Peter Sampson's; Kirk-Hughes Development, LLC's 
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lqf!ho Repository - Case Numbtv l{esult Page 

and Kirk-Hughes & Associates Inc.'s First Set of 
Interrogatories to Plaintiffs 
Delano D Peterson and Lenore J Petersons' Pretrial 

08/19/2008 Compliance (Expert Witness Disclosure In Conformity 
With IRCP 26(b)(4)) 

SUPPLEMENTAL Notice Of Service of Defendants 
08/20/2008 Geraldine Kirk-Hughes' First Set of Requests for 

Admissions To Plaintiffs 

SUPPLEMENTAL Notice Of Service of Defendants 
Geraldine Kirk-Hughes' and Peter Sampson's; Kirk-

08/20/2008 Hughes Development LLC's and Kirk-Hughes & 
Associates Inc.'s Second Set of Interrogatories and First 
Set of Requests for Production of Documents To Plaintiffs 

New File Created *******************FILE 
08/21/2008 4******************************* 

08/25/2008 pet's Notice Of Service of Discovery 

08/25/2008 pet's Notice Of Service of Discovery 

0812612008 
Affidavit of Patrick E. Miller in Support of Defendant Kirk­
Hughes' Motion for Partial Summary Judgment 

0812612008 
Defendants Kirk-Hughes's Memorandum In Support Of 
Motion for Partial Summary Judgment 

0812612008 
Defendants Kirk-Hughes's Motion for Partial Summary 
Judgment 

08/26/2008 Notice Of Hearing 

08/26/2008 Plaintiffs' Notice Of Service Of Discovery 

0812712008 
Memorandum Opinion and Order in re: Defendant's 
Motion to Set Aside Entry of Default 

08/27/2008 Order Disapproving Defendants' Permissive Appeal 

0910312008 
Plaintiffs' Motion and Memorandum For Clarification of 
Order Re Default Judgment 

0910412008 
Hearing Scheduled (Motion 09/30/2008 03:30PM) 
Motion for Clarification of Order Re: Polatis, Howard 

09/04/2008 Notice Of Hearing 
09/08/2008 notice of service of defs 3rd set of interrogatories 

09/17/2008 Motion To Amend Complaint 

0911712008 
Plaintiffs' Memorandum in Opposition to Defendant Kirk­
Hughes' Motion for Partial Summary Judgment 

09/17/2008 Notice Of Hearing 

0911912008 Noti~e ?f Service _of.Defendants 2nd set of Requests for 
Adm1ss1ons to Plamt1ffs 

09/22/2008 Notice Of Service Of Discovery Responses 

0912312008 
Defendants Kirk-Hugh.es's Objection to Plaintiffs' Motion 
to Amend the Complamt 

0912312008 
Defendants Delano d. Peterson & Lenore J. Petersons' 
Renewed Motion for Partial Summary Judgment 

Notice Of Hearing on Defendants Delano D. & Lenore J. 
09/23/2008 Petersons' Renewed Motion for Partial Summary 

Judgment 

Brief in Support of Delano D. Peterson & Lenore J. 
09/23/2008 Petersons' Renewed Motion for Partial Summary 

Judgment 

0912412008 
Defendant Polatis's Response To Plaintiffs' Motion For 
Clarification Of Memorandum Opinion and Order 

09/24/2008 Notice Of Discovery 

09/25/2008 
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-, Iqp.ho Repository- Case Numhf..- ~esult Page 

Defendant's Response Brief in support of Motion for 
Partial Summary Judgment -

Hearing result for Motion held on 09/30/2008 03:30PM: 
09/30/2008 Hearing Held Motion for Clarification of Order Re: Polatis, 

Howard 

Hearing result for Motion for Summary Judgment held on 
09/30/2008 09/30/2008 03:30PM: Hearing Held Miller, 30 min 

TAKEN UNDER ADVISEMENT 

1010212008 
Memorandum Opinion and Order Clarifying Order Re: 
Default 

10/02/2008 Hearing Scheduled (Decision 10/21/2008 03:30 PM) 

10/02/2008 Notice of Hearing 

1010212008 
Seven Day Notice of intent to serve Subpoena For 
Inspection Of Doc Upon A third Party 

10/03/2008 Notice Of Service of Defendants Answers 

1010712008 
Plaintiffs Men:orandum in Opposition to Petersons 
Renewed Mot1on 

10/07/2008 Affidavit of Michael Howard 

10/07/2008 Affidavit of Cheryl Reed 

10/07/2008 Affidavit of Alice Sackman 

10/07/2008 New File Created ********FILE #5********** 
10/10/2008 Notice of Unavailability 

1011412008 
Hearing result for Motion for Summary Judgment held on 
10/21/2008 03:30PM: Hearing Vacated Holmes, 1 hr 

10/14/2008 Notice Of Deposition 

10/14/2008 Notice Of Deposition of Norman Gissell 

10/14/2008 Objection, Withdrawal of Motion and Vacation of Hearing 

1011512008 
Notice Of Transcript Delivery - Deponent Dusty 
Obermayer 

10/16/2008 Notice Of Service Of Discovery Responses 

10/16/2008 Notice Of Service Of Discovery Responses 

1011612008 Plaintiffs' Motion an~ Memora~dum to Amend Scheduling 
Order and for Expedited Heanng 

1012112008 
Hearing Scheduled (Motion 11/21/2008 10:00 AM) 
Motion to Strike, Motion to Amend, Pat Miller 

1012112008 
Hearing r~sult for Decision held on 10/21/2008 03:30 
PM: Heanng Held 

1012112008 
Defendants Kirk-H_ughes' Objection to Plaintiff's Motion 
to Amend Scheduling Order 

1012112008 
Defendants Kirk-H.ughes' Objection to Plaintiff's Motion 
to Amend Schedulmg Order 

1012212008 Affidavit of ~atrick E. Miller in Support of Defendant Kirk­
Hughes' Mot1on to Amend 

1012212008 Affidavit of ~atrick E. ~iller in Support of Defendant Kirk­
Hughes' Mot1on to Stnke 

1012212008 Def~ndants Kirk-Hughes' Memorandum In Support Of 
Mot1on to Amend Answer 

Defendants Kirk-Hughes' Motion and Memorandum to 
10/22/2008 Strike Plaintiffs' Responses to Defendant's Request for 

Admission 

10/22/2008 Notice Of Hearing 

10/22/2008 Affidavit Of Service on 10/14 served Dr. Steven Liss 

10/22/2008 Affidavit Of Service on 10/14 served Norman Gissel 

10/22/2008 Notice Of Service Of Discovery 
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Idaho Repository - Case Numhf'-ltesult Page 

10/27/2008 Notice Of Deposition Duces Tecum of Marilyn Golub 

10/27/2008 Notice Of Deposition Duces Tecum of Alan Golub 

1012912008 
Hearing Scheduled (Motion to Reconsider 11/21/2008 
10:00 AM) Holmes 

10/29/2008 Notice Of Service of Defendants 

Defendants Delano D Peterson and Lenore J Petersons' 

1013012008 
Motion for Reconsideration of the Court's Decision on 
Partial Summary Judgment (In Re: Peterson's Motion to 
Dismiss Conspiracy to Defraud 

Brief in Support of Delano D Peterson and Lenore J 

1013012008 
Petersons' Motion for Reconseration of the Court's 
Decision on Partial Summary Judgment (In Re: 
Peterson's Motion to Dismiss Conspiracy to Defraud) 

Notice Of Hearing on Defendants Delano D and Lenore J 

1013012008 
Petersons' Renewed Motion for Reconsideration of the 
Court's Decision on Partial Summary Judgment (In Re: 
Peterson's Motion to Dismiss Conspiracy to Defraud) 

10/31/2008 Order (re: Summary Jdmt) 
11/03/2008 Notice Of Transcript Lodged 

11/12/2008 Joint Stipulation to Continue Trial Date 

1111312008 
Hearing result for Motion to Reconsider held on 
11/21/2008 10:00 AM: Hearing Vacated Holmes 

1111312008 
Hearing Scheduled (Motion to Reconsider 12/05/2008 
10:00 AM) Holmes 

1111312008 
Hearing Scheduled (Motion to Reconsider 12/23/2008 
10:00 AM) Holmes (if not heard on 12/5) 

1111312008 
Hearing Scheduled (Motion 12/05/2008 10:00 AM) 
Motion to Strike, Motion to Amend Pat Miller 

Hearing result for Motion held on 11/21/2008 10:00 AM: 
11/13/2008 Hearing Vacated Motion to Strike, Motion to Amend, Pat 

Miller 

1111312008 
AMENDED Notice Of Deposition Duces Tecum - Alan 
Golub 

1111312008 
AMENDED Notice Of Deposition Duces Tecum - Marilyn 
Golub 

AMENDED Notice Of Hearing on Defendants Delano D. 
and Lenore J. Petersons' Renewed Motion for 

11/13/2008 Reconsideration of the Court's Decision of Partial 
Summary Judgment (In Re: Peterson's Motion to Dismiss 
Conspiracy to Defraud) 

2nd AMENDED Notice Of Hearing on Defendants Delano 
D. and Lenore J. Petersons' Renewed Motion for 

11/13/2008 Reconsideration of the Court's Decision of Partial 
Summary Judgment (In Re: Peterson's Motion to Dismiss 
Conspiracy to Defraud) 

11/17/2008 Amended Notice Of Hearing-12/5/2008 !O:OOam 

1112012008 
Order (IN RE: JOINT STIPULATION TO CONTINUE TRIAL 
DATE) 

1112012008 
Hearing result for Jury Trial Scheduled held on 
01/20/2009 09:00AM: Hearing Vacated 4 day 

1112012008 
Hearing Scheduled (Jury Trial Scheduled 08/17/2009 
09:00AM) 4 day 

11/20/2008 AMENDED Notice of Trial 

1112512008 
Hearing Scheduled (Motion to Withdraw 12/05/2008 
10:00 AM) McCrea 

11/25/2008 Notice of Lodging Transcript 
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Icj.aho Repository - Case Numlw'· ~esult Page 

11/25/2008 Motion For Leave To Withdraw As Attorney 

11/25/2008 Notice Of Hearing 

1112612008 
Plaintiffs Mem?randum in O~positi?n to Defendant 
Petersons Mot1on for Recons1derat1on 
Plaintiffs Memorandum in Opposition to Defendant Kirk 

11/26/2008 Hughes Motion to Strike Responses to Requests for 
Admission 
Plaintiffs Memorandum in Opposition to Defendant Kirk 

11/26/2008 Hughes Motion to Amend Answer to Add Affirmative 
Defense 

11/26/2008 Amended Motion for Withdrawal 

12/01/2008 AMENDED Notice Of Hearing 

12/01/2008 AMENDED Notice Of Hearing 

Reply Brief In Support Of Delano D Peterson and Lenore 

1210212008 
J Petersons' Motion For Reconsideration of The Court's 
Decision On Partial Summary Judgment (In RE: 
Peterson's Motion to Dismiss Conspiracy to Defraud) 

12/02/2008 New File Created --File 6--

1210312008 Hearing Scheduled (Motion for Summary Judgment 
02/03/2009 03:30 PM) Howard, 1 hr 

1210312008 
Defendants Kirk-Hughes Reply in Support of Motion To 
Amend Answer 

1210312008 
Defendants Kirk-Hughes Reply in Support of Motion to 
Strike Plaintiffs Responses to Requests for Admission 

1210412008 
Plaintiffs' M?ti?n in Support of Summary Judgment Re: 
Legal Descnpt1on 

12/04/2008 Note for Hearing 

1210512008 
Hearing result for Motion to Withdraw held on 
12/05/2008 10:00 AM: Hearing Held McCrea--GRANTED 

Hearing result for Motion held on 12/05/2008 10:00 AM: 
12/05/2008 Hearing Held Motion to Strike--DENIED, Motion to 

Amend Pat Miller--GRANTED 

1210512008 
Hearing result for Motion to Reconsider held on 
12/05/2008 10:00 AM: Hearing Held-Holmes--GRANTED 

Hearing result for Motion to Reconsider held on 
12/05/2008 12/23/2008 10:00 AM: Hearing Vacated Holmes (if not 

heard on 12/5) 
12/05/2008 Notice of Postponement of Deposition Duces Tecum 

12/05/2008 Notice of Postponement of Deposition Duces Tecum 

12/05/2008 Order Allowing Withdrawal Of Attorney 
12/08/2008 Notice Of Service-- Kelly Polatis -- served 12/08/2008 

Order (In Re: Delano D Peterson and Lenore J Petersons' 

1211812008 
Motion for Reconsideration of the Court's Decision on 
Partial Summary Judgment to Dismiss the Plaintiffs' 5th 
Cause of Action, Conspiracy to Defraud) 

1211812008 
Order Granting Defendants Kirk-Hughes' Motion to 
Amend Answer 

12/18/2008 Order Denying Defendants Kirk-Hughes' Motion to Strike 

12/22/2008 Defendants Kirk-Hughes' AMENDED Answer 

0111312009 
M?tion For Leave To Withdraw As Attorney - Patrick 
M1ller 

01/20/2009 SECOND Affidavit of Delano D Peterson 

01/20/2009 Affidavit of Patrick Miller in Support of Motion to 
Withdraw as Attorneys for Geraldine Kirk-Hughes, Peter 
Sampson, Kirk-Hughes Development, LLC and Kirk-
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Iclaho Repository - Case Nurn.J-.fi.- ~esult Page 

Hughes & Associates, Inc Pursuant to Rule 11(b)(2), 
IRCP 

01/20/2009 Notice Of Hearing 

Answering Brief in of Delano Peterson and Lenore 
01/20/2009 Peterson in Opposition to Plaintiffs' Motion for Partial 

Summary Judgment 

01/20/2009 Second Affidavit of Delano Peterson 

0112712009 Plainti~s·. Reply Brief Re: Mo~io~ for Summary Judgment 
on Suff1c1ency of Legal Descnpt1on 

Hearing result for Motion for Summary Judgment held on 
02/03/2009 02/03/2009 03:30PM: Hearing Held Howard, 1 hr­

TAKEN UNDER ADVISEMENT 

0210412009 
o:der Granting Permission To Withdraw Atty Patrick 
Miller 

02/06/2009 Affidavit Of Mailing 

0211312009 
Plaint~ff'~ Supplemental Memorandum Re: Legal 
Descnpt1on 

0211312009 
Supplemental Brief Of Delano D. Peterson And Lenore J. 
Petersons (In Re: Enforceability Of Legal Description) 

02/18/2009 Plaintiff's Disclosure of Expert Witnesses 

0212312009 Order R_E: ~la~ntiffs' Motion for Summary Judgment RE: 
Legal D1scnpt1on 

0212612009 
Plaintiffs' Motion and Memorandum for Default Judgment 
Re: Defendants Polatis and Kirk-Hughes et. al. 

02/26/2009 Affidavit of Michael T. Howard 

02/26/2009 New File Created ******FILE #7********* 
Order for Default Against Defs Kelly Polatis; Geraldine 

03/03/2009 Kirk-Hughes; Peter Sampson; Kirk-Hughes 
Development, LLC: and Kirk-Hughes & Associates, Inc. 

0310412009 
Motion for Final Judgment & Certificate Under I.R.C.P. 54 
(b) 

03/11/2009 Substitution Of Counsel 

0311112009 
Atty Substitution For Geraldine Kirk-Hughes Atty L. 
Sanders Joiner Inactive With Bar List 

Defendants', Except For Petersons, Motion To Set Aside 

0311112009 
Default Ant Opposition To Plaintiffs' Motion And 
Memorandum For Default Judgment And for Final 
Judgment & Certificate Under I.R.C.P.54(b) 

Affidavit Of L. Sanders, Joiner In Support Of Motion To 

0311112009 
Set Aside Default And the Oppoisition Of Plaintiffs' 
Motion And Memorandum For Default Judgment And For 
Final Judgmetn & Certification Under I.R.C.P. 54(b) 

03/12/2009 Judgment 

Defendants', Except For Petersons, Motion To Set Aside 

0311612009 
Default and Opposition To Plaintiffs' Motion and 
Memorandum For Default Judgment and For Final 
Judgment & Certificate Under IRCP 54(b) 

Affidavit Of L Sanders Joiner In Support Of Motion To Set 

0311612009 
Aside Default and The Opposition Of Plaintiffs' Motion 
and Memorandum For Default Judgment and For Final 
Judgment & Certificate Under IRCP 54(b) 

Affidavit of Judith H Braeklein in Support of Motion to Set 

0312612009 
Aside Default Judgment or for Reconsideration of 
Defendants Opposition to Plaintiffs Motion for Default 
Judgment & 54(b) Certification 

03/26/2009 
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lclaho Repository - Case Nu~hF-l{esult Page 

Affidavit of Geraldine Kirk-Hughes in Support of Motion 
to Set Aside Default Judgment or for Reconsideration of 
Defendants opposition to Plaintiffs Motion for Default 
Judgment & 54(b) Certification 
Affidavit of Peter Sampson Jr In Support of Motion to Set 

0312612009 
Aside Default Judgment or for Reconsideration of 
Defendants Opposition to Plaintiffs Motion for Default 
Judgment & 54(b)Certification 

Defendants Except for Petersons Motion to Set Aside 

0312612009 
Default Judgment or for Reconsideration of Defendants 
Opposition to Plaintiffs Motion for Default Judgment & 54 
(b) Certification 

04/08/2009 Bankruptcy Filed - Kirk Hughes Development 

04/08/2009 Case status changed: Inactive 

0410912009 
Hearing Scheduled (Status Conference 05/18/2009 
03:30PM) 

04/09/2009 Case status changed: Reopened 

04/09/2009 Notice of Hearing 

0410912009 
Case status changed: inactive BANKRUPTCY KIRK­
HUGHES DEVELOPMENT 

Hearing result for Status Conference held on 05/18/2009 
05/18/2009 03:30PM: Interim Hearing Held HEARING REQUESTED 

BY MR HOLMES DUE TO BANKRUPTCY FILED 

District Court Hearing Held Court Reporter: LAURIE 
05/18/2009 JOHNSON Number of Transcript Pages for this hearing 

estimated: LESS THAN 100 PAGES 
05/19/2009 Notice Of Discovery 

0611712009 
Notice Of Deposition Duces Tecum of Marilyn Golub on 
07/10/09 at 9:00AM 

0611712009 
Amended Notice of Deposition Duces Tecum - Deponent: 
Alan Golub - 7/14/09 10:30 AM 

0611712009 
Amended Notice of Deposition Duces Tecum - Deponent: 
Marilyn Golub- 7/14/09 9:00AM 

0611712009 
Notice of Deposition Duces Tecum - Deponent: Alan 
Golub 7/10/09 10:30 AM 

0710912009 
Noti_ce Of Cancellation of Deposition Duces Tecum of 
Manlyn Golub 

0710912009 
Notice Of Cancellation of Deposition Duces Tecum of 
Alan Golub 

0711512009 
Hearing Scheduled (Motion 08/07/2009 09:00AM) Re: 
Default Judgments, Howard 

0712212009 
Acknowledgment Pursuant to Rul 16(k)(7) IRCP 
Regarding Case Status/Mediation 

0712312009 
Plaintiffs' Motion to Strike All Pleadings, Motion and 
Other Papers Signed of Filed by L Sanders Joiner 

0712312009 
Plaintiffs' Motion for Dismissal of All Claims Against 
Defendant Peterson 

07/23/2009 Motion for Final Judgment and Certificate 

07/23/2009 Affidavit of Michael T Howard 

Plaintiffs' Memorandum in Support of Motion to: 1) 

0712312009 
Dismiss Claims Against Peterson; 2) Strike all Pleadings, 
Motions, and Papers Filed by L Sanders Joiner; and 3) 
Issue a Rule 54(b) Certificate of Final Judgment 

07/23/2009 Note for Hearing 
07/29/2009 Affidavit Of Edwin B. Holmes In Re: Plaintiffs' Motion To 

Dismiss, ET Seq. 
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Ic;luho Repository- Case Numh~r Result Page 
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07/29/2009 No Objection In Re: Plaintiffs' Motion To Dismiss, ET Seq. 

Defendants', Except For Petersons, Opposition To 
07/31/2009 Plaintiff's Motion To Strike All Pleadings, Motions and 

Other Papers Filed By L Sanders Joiner 

0713112009 
Defen,da~t Kirk-Hug~es Development, Cda, LLC's Answer 
to Plamt1ff's Complamt 

07/31/2009 New File Created ********FILE #8********** 
08/03/2009 Plaintiffs' Witness List 

08/04/2009 Defendant's Witness List 
08/04/2009 Plaintiffs Reply Re: Motion to Strike 

Defendants', Except for Petersons, Supplement Exhibit to 
08/06/2009 Opposition to Plaintiff's Motion To Strike All Pleadings, 

Motions, and Other Papers Filed By L. Sanders Joiner 

0810712009 
Hearing result for Jury Trial Scheduled held on 
08/17/2009 09:00AM: Hearing Vacated 4 day 

Hearing result for Motion held on 08/07/2009 09:00 AM: 

0810712009 
District Court Hearing Held GRANTED Court Reporter: 
BYRL CINNAMON Number of Transcript Pages for this 
hearing estimated: Re: Default Judgments, Howard 

Civil Disposition entered for: Golub, Alan, Plaintiff; 
08/10/2009 Golub, Marilyn, Plaintiff; Peterson, Delano D, Defendant; 

Peterson, Lenore J, Defendant. Filing date: 8/10/2009 

0811012009 
Final Judgement, Order Of Dismissal - Delano D Peterson 
& Lenore Peterson 

08/10/2009 Case status changed: Closed 

Civil Disposition entered for: Kirk Hughes & Associates 
Inc, Defendant; Kirk-Hughes, Geraldine, Defendant; 

0811012009 
Peterson, Delano D, Defendant; Peterson, Lenore J, 
Defendant; Polatis, Kelly, Defendant; Sampson, Peter, 
Defendant; Golub, Alan, Plaintiff; Golub, Marilyn, 
Plaintiff. Filing date: 8/10/2009 

0811012009 
Fi.nal Judgement, Order Of Final Judgement - Except 
Kirk-Hughes Development 

Miscellaneous Payment: For Making Copy Of Any File Or 

0811912009 
Record By The Clerk, Per Page Paid by: David-Lanz Mtg 
Receipt number: 0862397 Dated: 8/19/2009 Amount: 
$1.00 (E-payment) 

Miscellaneous Payment: For Comparing And Conforming 

0812512009 
A Prepared Record, Per Page Paid by: Winston/Cashatt 
Receipt number: 0863444 Dated: 8/25/2009 Amount: 
$.50 (Check) 

Miscellaneous Payment: For Certifying The Same 

0812512009 
Additional Fee For Certificate And Seal Paid by: 
Winston/ Cashatt Receipt number: 0863444 Dated: 
8/25/2009 Amount: $2.00 (Check) 
Miscellaneous Payment: Writs Of Execution Paid by: 

08/31/2009 Michael Howard Receipt number: 0864213 Dated: 
8/31/2009 Amount: $2.00 (Cash) 

08/31/2009 Application for Writ of Execution 

08/31/2009 Affidavit in Support of Execution 

08/31/2009 Writ Issued $941,000 

Filing: L4 - Appeal, Civil appeal or cross-appeal to 
Supreme Court Paid by: Kirk-Hughes, Geraldine 

09/03/2009 (defendant) Receipt number: 0865100 Dated: 9/3/2009 
Amount: $101.00 (E-payment) For: Kirk-Hughes, 
Geraldine (defendant) 
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Ic;l?<ho Repository - Case Numhter Result Page 
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09/03/2009 Bond Posted -Cash (Receipt 865105 Dated 9/3/2009 for 
100.00) 

09/03/2009 Case status changed: Closed pending clerk action 

09/03/2009 Appealed To The Supreme Court 
09/03/2009 Notice of Appeal 

09/04/2009 Case status changed: Reopened 

Clerks Certificate of Appeal - Mailed to Supreme Court 
09/09/2009 Certified Mail ********7008 1830 0003 7217 

5550******** 
09/14/2009 Return Certificate 7008 1830 0003 7217 5550-9/11/09 

09/21/2009 Order Suspending Appeal 
09/30/2009 Notice of Appeal - L Sanders Joiner 

Miscellaneous Payment: For Making Copy Of Any File Or 

0913012009 
Record By The Clerk, Per Page Paid by: L Sanders Joiner 
Receipt number: 0869094 Dated: 10/1/2009 Amount: 
$4.00 (E-payment) 

1010612009 
Bond Posted - Cash (Receipt 869573 Dated 10/6/2009 
for 300.00) 

1012912009 
Bond Converted (Transaction number 9503066 dated 
10/29/2009 amount 52.25) 

10/29/2009 Notice of Lodging Transcript/Laurie Johnson 
10/29/2009 Notice of Lodging Transcript/Byrl Cinnamon 

1111012009 
Bond Converted (Transaction number 9503168 dated 
11/10/2009 amount 58. 75) 

1111012009 
Bond Converted (Transaction number 9503169 dated 
11/10/2009 amount 189.00) 

1111012009 
Bond Converted (Transaction number 9503170 dated 
11/10/2009 amount 100.00) 

11/13/2009 Letter to Attorney Joiner for payment for Appeal 

11/16/2009 Called Attorneys Howard and Holmes to Pick up Appeal 

1111812009 
Receipt Of Clerk's Record & Reporter's Trans. hand 
delivered to Michael T Howard 

1112012009 
Re~eipt Of Clerk's Record & Reporter's Trans. hand 
delivered to Ed Holmes 

12/16/2009 Order Conditionally Dismissing Appeal 

1212112009 
Hearing ~i:heduled (Motion 02/05/_2010 10:00 AM) Mtn 
for Chargmg Order, Howard, 30 mm. 

12/21/2009 Notice Of Service Of Discovery 

12/21/2009 Affidavit of Michael T Howard 

12/21/2009 Notice Of Hearing 
12/21/2009 Notice Of Service Of Discovery 

12/21/2009 Notice Of Service Of Discovery 

12/21/2009 Notice Of Service Of Discovery 

01/20/2010 Affidavit of Michael T. Howard 

01/20/2010 Plaintiffs' Motion To Compel Discovery 

01/20/2010 Notice Of Hearing 

01/29/2010 Bankruptcy Filed - Geraldine Kirk-Hughes 

01/29/2010 Inactive - Bankruptcy filed 

01/29/2010 Case status changed: Inactive 
02/03/2010 Supreme Court Order Dismissing Appeal 

Hearing result for Motion held on 02/05/2010 10:00 AM: 
02/05/2010 Motion Granted Mtn for Charging Order and Motion to 

Compel, Howard 
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I(.if,ilio Repository - Case NunJh?r Result Page 
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02/05/2010 District Court Hearing Held Court Reporter: LAURIE 
JOHNSONSYC Number of Transcript Pages for this 
hearing estimated: 

02/08/2010 Charging Order RE: Peter Sampson and Kelly Polatis 
02/12/2010 Order to Compel Post-Judgment Discovery 

02/19/2010 Remittitur 

0310812010 
Affidavit of Michael T Howard re: Motion for Order to 
Show Cause 

03/08/2010 Motion For Order To Show Cause 

0312312010 
Hearing Scheduled (Order to Show Cause 05/06/2010 
03:30 PM) Howard 

03/24/2010 Order To Show Cause 

Hearing result for Order to Show Cause held on 

0510612010 
05/06/2010 03:30PM: District Court Hearing Held Court 
Reporter: LAURIE JOHNSON Number of Transcript Pages 
for this hearing estimated: Howard 

05/06/2010 Case status changed: closed 

07/15/2010 Full Satisfaction of Mediated Settlement Agreement 

0111112011 
File se~t to ju~ge's office to advise on status- per Suzi, 
case st1ll ongomg 

07/11/2011 Reviewed And Retained 

0611512012 
Hearing Scheduled (Status Conference 07/17/2012 
04:00PM) 

06/15/2012 Case status changed: Closed pending clerk action 

06/15/2012 Notice of Hearing 

0711212012 
Hearing result for Status Conference scheduled on 
07/17/2012 04:00PM: Hearing Vacated 

0711212012 
Hearing Scheduled (Status Conference 07/19/2012 
09:30AM) 

07/12/2012 AMENDED Notice of Hearing 
Hearing result for Status Conference scheduled on 

0711912012 
07/19/2012 09:30AM: District Court Hearing Held Court 
Reporter: DEBRA BURNHAM Number of Transcript Pages 
for this hearing estimated: 

07/19/2012 Case status changed: closed 

0510112013 
Hearing Scheduled (Motion for Summary Judgment 
06/04/2013 03:30 PM) Howard 

05/01/2013 Case status changed: Closed pending clerk action 

05/03/2013 Notice Of Hearing 

0510812013 
Hearing Scheduled (Motion for Summary Judgment 
06/27/2013 03:30PM) Howard 

Hearing result for Motion for Summary Judgment 
05/08/2013 scheduled on 06/04/2013 03:30 PM: Hearing Vacated 

Howard 

0510912013 
Hearing Scheduled (Motion for Summary Judgment 
07/09/2013 03:30PM) Howard 

Hearing result for Motion for Summary Judgment 
05/09/2013 scheduled on 06/27/2013 03:30 PM: Hearing Held 

Howard 

Connection: Public 
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Matthew Z. Crotty 
ISB #8653 
CROTTY & SON LAW FIRM, PLLC 
421 W. Riverside Ave. Ste 1005 
Spokane, W A 99201 
Telephone: (509) 850-7011 
Facsimile: (509) 703-7957 
Email: matt@crottyandson.com 

STATE oF IDAHO ' ~s 
COUNTY OF KOOTENAI u 

FILED: 

2013 JUN 24 AM 10 II 

6 Attorneys for Defendants 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF 
IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 

ALAN GOLUB and MARILYN GOLUB 
husband and wife, 

Plaintiffs, 

VS. 

KIRK-HUGHES DEVELOPMENT, LLC and 
Delaware limited liability company; KIRK­
SCOTT, LTD a Texas corporation; 
INTERNAL REVENUE SERVICE; 
TOMLINSON NORTH IDAHO, INC., an 

DEFENDANT KIRK-SCOTT, LTD.'s 
BRIEF IN RESPONSE TO 
PLAINTIFFS' MOTION FOR 
SUMMARY JUDGMENT 

19 Idaho corporation 

20 Defendants. 

21 

22 

23 

24 

25 

26 

27 

28 

II 

I. INTRODUCTION & SUMMARY OF ARGUMENT 

Courts disfavor default judgments because they are not adjudications on the merits. This 

case illustrates why. 

On September 25,2007, plaintiff Alan Golub testified, under oath, about a $941,000 real 

estate commission arising out of a land sale involving real property owned by Delano and 

DEFENDANT KIRK-SCOTT, LTD's BRIEF IN RESPONSE 
TO PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT 
- I 

CROTTY & SON LAW FIRM, PLLC 
421 W. Riverside Avenue, Suite 1005 

Spokane, Washington 9920 l-03 00 
Phone: 509.850.7011 

Email: matt@crottyandson.com 
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II 

Lenore Peterson. Mr. Golub testified that he (personally) was entitled to approximately 

$464,000 ofthe $941,000 commission with the remainder going to Darlene Moore, Tomlinson 

Black, and others. Mr. Golub apparently forgot about what he testified to on September 25, 

2007, because one month later he sued the Petersons, Geraldine Kirk-Hughes, Peter Sampson, 

Kelly Polatis, Kirk-Hughes Development, LLC, and Kirk-Hughes Associates for the entire 

$941,000. On March 11,2009, Mr. Golub obtained a default judgment for $941,000 against all 

of the defendants but the Petersons. 1 On July 15, 2010, Mr. Golub settled with the Petersons for 

a unknown amount.2 Yet on October 28,2010, Mr. Golub recorded the March 11,2009, default 

judgment for the full $941,000 deducting nothing for the Peterson settlement nor taking into 

account his September 25, 2007, testimony where he admitted that half of the $941,000 wasn't 

even his to begin with. 

Mr. Golub now plans to use that $941,000 default judgment to foreclose on real property 

that is secured by a Deed of Trust for which Kirk-Scott, Ltd. (a non-party to the 2007 action) is 

the beneficiary and seeks summary judgment adjudication on that point. Plaintiffs' Motion for 

Summary Judgment should be denied because: 

1. Mr. Golub cannot claim bona fide purchaser status under IC 55-606 because Mr. 

Golub knew that the subject property was secured by Kirk-Scott's deed of trust years before he 

1 Kirk-Scott, Ltd., the author of this summary judgment response brief, was not one of thos 
defendants. Kirk-Scott, Ltd was not even a party to the October 30, 2007, lawsuit that gave ris 
to the March 11, 2009, default judgment. 
2 Mr. Golub was asked about the Peterson settlement amount during a June 12, 2013, deposition. 
(Crotty Aff. at ~6) Although Mr. Golub refused to disclose the exact settlement amount he di 
admit that the monies he received from the Petersons accounted for some of the $941,000 h 
sought in his 2007 lawsuit but that he still seeks to collect the entire $941,000 awarded in th 
March 11, 2009 default judgment. !d. Mr. Golub also testified that, in his opinion, it wa 
perfectly fair that he be entitled to recover twice, once from the Petersons and a second tim 
from the default judgment debtors. 

DEFENDANT KIRK-SCOTT, LTD's BRIEF IN RESPONSE 
TO PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT 
-2 
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recorded the March 11,2009, default judgment; 

2. Mr. Golub's March 11, 2009 default judgment does not have priority over Kirk-

Scott's September 17, 2010 deed of trust under IC 55-606 because the 2009 default judgment is 

not a valid judgment lien as it (a) is not supported by "valuable consideration" and (b) lacks a 

Rule 54(b) certificate; 

3. Kirk-Scott's Deed of Trust is not invalid under Idaho law because (a) it was 

executed in Nevada in compliance with Nevada law, (b) Idaho law allows such instruments to 

be recorded, and, undisputedly, (c) the Kootenai County Recorder's office allowed the Kirk-

Scott Deed of Trust to be recorded - - - and the Idaho Supreme Court holds that the recording of 

an instrument constitutes constructive notice to encumbers like plaintiffs; and, 

4. The Kirk -Scott Deed of Trust is not void because plaintiffs lack standing to claim 

that the instrument is void. 

Accordingly, plaintiffs' Motion for Summary Judgment should be denied and this case 

should go to trial. 

II. ARGUMENT3 

19 A. Summary Judgment should be denied because issues of fact exist as to whether Mr. 
Golub knew about Kirk-Scott, Ltd.'s Deed of Trust before he recorded his default 
judgment. 20 

21 

22 

23 

24 

Summary judgment is proper when "the pleadings, depositions, and admissions on file, 

together with the affidavits, if any, show that there is no genuine issue as to any material fact an 

that the moving party is entitled to a judgment as a matter of law." I.R.C.P. 56( c). "I 

25 considering such evidence, it is well recognized that the facts are to be liberally construed i 

26 3 Kirk-Scott incorporates, in the argument section of this brief, the Combined Statement of Fact 

27 
(CSOF) it submitted in support of its summary judgment response and motion to vacate brief. 

28 
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favor of the party opposing the motion and he is given the benefit of all favorable inference 

which might be reasonably drawn from the evidence." Farmer's Ins. Co. of Idaho v. Brown, 9 

Idaho 380,381 (1976). 

Here reasonable inferences exist in Kirk-Scott's favor and summary judgment should b 

denied. 

First, Mr. Golub knew that Balinda Antoine, Kirk-Scott's President, invested millions i 

developing the subject property and secured that investment with a deed of trust on the subjec 

properties - - - for Ms. Antoine told Mr. Golub just that in 2004 at a presentation Mr. Golub gav 

for Ms. Antoine's benefit. (CSOF ~~1-2, 4) 

Second, Mr. Golub testifies in his May 3, 2013, affidavit that he "never had any dealing 

with Balinda Antoine" but in his September 25, 2007, deposition he testified to the exac 

opposite - - - that he had extensive personal dealings with Ms. Antoine insofar as Golub 

personally, directed his efforts at Ms. Antoine knowing that she was the lynch-pin in ensurin 

that the property development project was funded. (CSOF ~~5-6) Thus, Mr. Golub simply lack 

the credibilit/ to claim he had no actual or constructive knowledge of the Kirk-Scott deed o 

trust's existence and this Court should not accept his statements as the ground truth in this case. 

Third, Mr. Golub's own evidence fails to support his case. In order to ~stablish that h 

was a bona-fide purchaser (whose default judgment is prior to Kirk-Scott's deed of trust) Mr. 

Golub must show that he had no actual or constructive notice of the Kirk-Scott deed oftrust. Mr. 

Golub presents no evidence on that point. Mr. Golub states that he "was not aware that Kirk 

4 Additionally, Mr. Golub's failure to account for the Peterson settlement when he re-recorde 
his default judgment and initial claim for $941,000 (of which he, at best, only has a right to hal 
further calls his credibility into question. 
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1 

2 

3 

4 

5 

6 

7 

Scott had executed a Deed of Trust to Kirk-Hughes Development prior to Kirk-Scott recordin 

one during Kirk-Hughes Development's bankruptcy on September 17, 2010." (Golub Aff. at '1!14) 

Yet Kirk-Scott did not execute the Deed ofTrust. Kirk-Hughes Development executed the dee 

of trust (which is at issue here) in favor of Kirk-Scott and Mr. Golub submits no evidence that h 

was unaware of the Kirk-Scott deed of trust's existence. (Howard Aff. at Ex. 5) Mr. Golub' 

motion should be denied outright for failure of proof. 

8 B. Issues of fact exist as to whether Mr. Golub had prior knowledge of the Kirk-Scott 
Deed. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Idaho courts consistently hold that a subsequent purchaser's actual knowledge of a prio 

interest in real property renders the first lien prior to the subsequent purchaser's lien even thoug 

the first lien was not properly recorded. Farm Bureau Fin. Co. v. Carney, 100 Idaho 745, 74 

(1980). To that end, Idaho courts hold "that one cannot be a good faith purchaser o 

encumbrancer when a reasonable investigation of the property would have revealed the existenc 

of the conflicting claim in question." Langroise v. Becker, 96 Idaho 218, 221 (1974). "Goo 

faith" means that a party purchases the property without knowing or having notice of any advers 

claims to the property. Sun Valley Hot Springs Ranch, Inc. v. Kelsey, 131 Idaho 657, 661 (1998). 

Plaintiffs agree with the above authorities as plaintiffs cite Froman v. Madden, 13 Idaho 

138 (1907) (Plfs.' Summ J. Memo. at pg. 14). Froman held: 

Of course, if the defendant should be able to show that the plaintiff 
had actual knowledge of the sale and conveyance to her prior to his 
receiving a deed and parting with the purchase price, she would be 
entitled to recover in this action, or, if she could show that he had 
knowledge of such facts and circumstances as would have led to 
the discovery of her purchase and conveyance by a reasonably 
prudent man, she would be entitled to recover, but, in order to 
recover, she must show that he was not a purchaser in good faith 
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I ,. 

within the meaning of the statute. Froman v. Madden, 13 Idaho 
138, 88 P. 894, 895 (1907)(emphasis added). 

Certainly issues of fact exist as to the "facts and circumstances" Mr. Golub was aware o 

and whether those "facts and circumstances" would have led to discovery of Kirk-Scott's interes 

in the property "by a reasonably prudent man. "5 Issues of fact exist as to whether Mr. Golu 

knew, or should have known, that the subject property was encumbered by Kirk-Scott, Ltd.' 

deed of trust and whether Mr. Golub should have conducted a reasonable investigation as t 

devices encumbering the real property. First, Ms. Antoine testifies that she informed Mr. Golu 

in 2004 that Kirk-Scott would secure the subject property with a deed of trust. That testimony i 

enough to put Mr. Golub on notice of Kirk-Scott's interest. (CSOF ~~ 1-2) Second, Mr. Golub' 

May 3, 2013, affidavit testimony, which contradicts his September 25, 2007, depositio 

testimony, calls Mr. Golub's credibility into question. For this court should not accept Mr. 

Golub's self-serving affidavit that (implies) he had no idea the subject property was subject t 

Kirk-Scott's deed of trust given the undisputed fact that his affidavit directly contradicts his prio 

17 sworn deposition testimony. I d. ,-r~4-7. Third, it is beyond dispute that Mr. Golub is 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

II 

sophisticated real estate professional well aware of the importance of ensuring that title to rea 

property he markets is free and clear of other encumbrances. 6 In fact, he made repeated inquirie 

as to the title to the Peterson, Atkinson, and Sloan properties throughout 2004 and 2005. (CSO 

,-r3) Indeed, he claims that he is entitled to $941,000 for the work he did facilitating the purchas 

of the subject property. Accordingly, it logically follows that an individual who claims he i 

5 Idaho courts consistently hold that the issue of reasonableness is an issue of fact. Langroise v. 
Becker, 96 Idaho 218,221 (Idaho 1974). 
6 At his June 12, 2013, deposition Mr. Golub testified that he knew he could locate informatio 
on real property encumbrances at the Kootenai County Recorder's office and/or through a titl 
company. (Crotty Aff. at ,-r7) 

DEFENDANT KIRK-SCOTT, L TO's BRIEF IN RESPONSE 
TO PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT 
-6 

CROTTY & SON LAW FIRM, PLLC 
421 W. Riverside Avenue, Suite I 005 

Spokane, Washington99201-0300 
Phone: 509.850.70 II 

Email: matt@crottyandson.com 

Golub vs Kirk-Hughes, etal 41501-2013 and 41505-2013 230 of 584



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

entitled to such a hefty amount must have the technical know-how to ensure that the rea 

property subject to such a transaction is not encumbered by other liens. Fourth, Mr. Golu 

admits that as early as March 11, 2009, it was his expectation that his agent (Michael Howard 

his attorney) would identify assets belonging to the judgment debtors and collect upon thos 

assets. (Crotty Aff. at ~8) Yet, Mr. Golub's lawyer will not allow Mr. Golub to disclose when h 

(the lawyer) learned of the existence of the Kirk-Scott deed of trust and when he (the lawyer 

told Mr. Golub of the deed of trust's existence.Jd 7 

Simply stated, Mr. Golub both knew that Kirk-Scott would (and did) secure the subjec 

property with a deed of trust and had the knowledge and wherewithal to conduct a title-search o 

the subject property before encumbering it with his (void) judgment. 8 

13 c. Kirk-Scott, Ltd's Deed has priority under the terms of IC 55-606 and Idaho law. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

II 

1. Kirk-Scott's Deed has priority under the plain terms of IC 55-606 because Mr. 
Golub's Judgment is not supported by "valuable consideration." 

IC 55-606 provides, in full: 

55-606. Conclusiveness of conveyance Bona fide 
purchasers. Every grant or conveyance of an estate in real property 
is conclusive against the grantor, also against every one 
subsequently claiming under him, except a purchaser or 
encumbrancer, who in good faith, and for a valuable consideration, 

7 Kirk-Scott, Ltd. reserves the right to bring either a motion to compel or motion to disquali 
counsel on this point. A key (if not the key) issue in this case is when Mr. Golub, or Mr. Golub' 
agents, learned of the existence of the Kirk-Scott Deed of Trust. If it is discovered that Mr. 
Golub (or his agent) knew of the deed's existence before re-recording the default judgment o 
October 28, 2010, then the default judgment does not have priority over the Kirk-Scott Deed o 
Trust under the bona-fide purchaser doctrine. Accordingly, the issue of when Mr. Golub and hi 
agents learned of the trust deed's existence is crucial and plaintiffs should not be allowed to hid 
that information under the guise of privilege. 
8 Kirk-Scott, Ltd. has filed a motion to vacate the March 11, 2009, default judgment in it 
entirety. 
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acquires a title or lien by an instrument or valid judgment lien that 
is first duly recorded. 

The word "valuable" means "[w]orth a good price; having financial or market value." 

Black's Law Dictionary, at 1256 (7th Ed. 2000). The "word consideration" means "[s]omethin 

of value (such as an act, a forbearance, or a return promise) received by a promisor from 

promisee." !d. at 245. Courts defining the phrase "valuable consideration" in the context o 

instruments conferring title to real property mirror Black's Law Dictionary's definition Lifo Ins. 

Co. v. Rose Chapel Mortuary, Inc., 95 Idaho 599, 603 (1973)(stating "valuable consideration" 

means a "detriment to the promisee or a benefit to the promisor."); Gardiner v. Gardiner, 3 

Idaho 664, 214 P. 219, 220 (1923)(love and affection not valuable consideration); Hiddleson v. 

Cahoon, 37 Idaho 142,214 P. 1042, 1043 (1923). 

Mountain Home Lumber Co., Ltd. v. Swartout, 30 Idaho 559, 166 P. 271 (1917) i 

illustrative and analogous to this case. Swartout involved Mr. Swartout obtaining title to rea 

property, from Mr. Garrett, and recording the deed. !d. at 273. Thereafter another entity 

Mountain Home Lumber Company, obtained a judgment against Mr. Garrett. !d. Mountai 

Home Lumber Company then executed on its judgment and obtained title to the subject rea 

property. !d. The Swartout court (without addressing whether Mr. Swartout's deed was properl 

recorded) held that Mr. Swartout's deed was prior to Mountain Home's judgment becaus 

Mountain Home's judgment "was not valuable consideration; for it amounted to nothing mor 

than a cancellation of pre-existing indebtedness" and reasoned that Mountain Home was "[a] 

purchaser who part[ ed] with a consideration [that was] neither valuable or irrevocable [and was] 

not a bona fide purchaser." !d. Swartout found that the deed was not irrevocable because th 

lumber company's judgment against Garrett could be revived, subject to Mr. Swartout's equities. 
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!d. Swartout is not an outlier either. Rexburg Lumber Co. v. Purrington, 62 Idaho 461, 113 P .2 

511, 513-514 (1941 )("his judgment is merely credited on the purchase price .. .is not a bona fid 

purchaser because he has parted with nothing, merely a paper exchange and no valuabl 

consideration has passed. Thus respondent was not a bona fide purchaser ... and not protecte 

against secret liens.")(citations omitted); American Credit Co. v. Stuyvesant Ins. Co., 173 S.E.2 

523, 526 (N.C. Ct. App. 1970)(affirming vacation of default judgment "because the motion fo 

judgment, sounding in contract, failed to allege 'valuable consideration."'). 

Swartout applies here. First, Mr. Golub's judgment is nothing more than a device that h 

seeks to use to cancel Kirk Hughes Development's pre-existing indebtedness. Indeed, Mr. Golu 

seeks to do just that in this lawsuit by foreclosing on the default judgment. (Plfs' Summ. J. Mem 

at 1) Second, the judgment is not irrevocable: Mr. Golub can execute on the default judgmen 

subject to Kirk-Scott's deed of trust. Stated differently: Mr. Golub still has a remedy against th 

judgment debtors, just not against Kirk-Scott. Third, the judgment is not "valid consideration" 

against Kirk-Scott. There is no "promisor" - "promisee" relationship between Kirk-Scott an 

plaintiffs. Kirk-Scott neither gave (or received) value, forbearance, or other consideratio 

19 regarding the judgment. Accordingly, plaintiffs' default judgment against Kirk-Scott fails fo 

20 lack of consideration. 

21 

22 

23 

24 

25 

26 

27 

28 

II 

2. Mr. Golub's judgment is not a "valid judgment lien" because it lacks a Rule 
54(b) certificate. 

Additionally, Mr. Golub's judgment is not a valid judgment because a valid I.R.C.P. 

54(b) certificate was not recorded with the judgment. (Howard Aff. Ex. 8 - - - note that the Rul 

54(b) certificate attached to the default judgment is not signed) 
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A "valid judgment lien" is as "an order or judgment that ends the lawsuit, adjudicates th 

subject matter ofthe controversy, and represents a final determination of the rights of the parties. 

It must be a separate document that on its face states the relief granted or denied." T.J T., Inc. v. 

Mori, 148 Idaho 825, 826 (20 1 0). A final judgment must be final as to all parties and all claim 

and contain a signed I.R.C.P. 54(b) certificate. Bishop v. Capital Fin. Servs., 109 Idaho 866, 867, 

(1985). And Mr. Golub admits that he "could not record the judgment and begin his collectio 

efforts" because the court did not sign the Rule 54(b) certificate. (Plfs' Summ. J. Memo. at 6:10 

20; Crotty Aff. at Ex. 2, pg. 43-44) 

What Mr. Golub argues is true today and supported by Mr. Golub's own evidence. 

March 2009 default judgment that Mr. Golub recorded in October 201 0 still does not have 

signed Rule 54(b) certificate attached. (Howard Aff. at Ex. 8) Accordingly, it is not a "vali 

judgment lien" as contemplated under IC 55-606 and as stated in plaintiffs' own briefing. 

D. The acknowledgement on the Kirk-Scott Deed is proper and even if it wasn't it 
defects do not vitiate it. 

Plaintiffs argue that the Kirk-Scott Deed is invalid because it was not properl 

acknowledged. Plaintiffs' arguments fail 

1. The Kirk-Scott deed was properly acknowledged under Nevada law. 

An instrument is properly recorded in Idaho if that instrument was acknowledged i 

accord with the laws of the state where it was created. Idaho Code 55-805 provides, in part: 

Before an instrument may be recorded, unless it is otherwise 
expressly provided, its execution must be acknowledged .... or if 
executed by a limited liability company, by the manager, member 
or other person executing the same on behalf of the limited liability 
company, or the execution must be proved and the 
acknowledgment or proof, certified in substantially the manner 
prescribed by chapter 7, title 55, Idaho Code; provided, that if such 
instrument shall have been executed and acknowledged in any 
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other state or territory of the United States, or in any foreign 
country, according to the laws of the state, territory or country 
wherein such acknowledgment was taken, the same shall be 
entitled to record, and a certificate of acknowledgment indorsed 
upon or attached to any such instrument purporting to have been 
made in any such state, territory or foreign country, shall be prima 
facie sufficient to entitle the same to such record. IC 55-805 
(emphasis added). 

The Kirk-Scott Deed of Trust was executed in Nevada. (Howard Aff. Ex. 5) 

Nevada law relating to written conveyances of real property provides, in full: 

Every conveyance in writing whereby any real property is 
conveyed or may be affected must be acknowledged or proved and 
certified in the manner provided in this chapter and in NRS 
240.161 to 240.169, inclusive. Nev. Rev. Stat. Ann.§ 111.240. 

Nev. Rev. Stat. Ann. § 240.1655(1 )(a) states that: 

A notarial act must be evidenced by a certificate that: (a) Identifies 
the county, including, without limitation, Carson City, in this State 
in which the notarial act was performed in substantially the 
following form: State ofNevada, County of_ 

Nev. Rev. Stat. Ann.§ 240.1655(7) provides, in full: 

By executing a certificate of a notarial act, the notarial officer 
certifies that the notarial officer has complied with all the 
requirements of this section. 

Kirk-Scott's deed of trust complies with the Nevada rules because it sets out the State an 

County where the deed of trust was executed and because it was signed by a notary - - - an ac 

which certifies that the requirements of §240.1655 were met. Accordingly, since the Kirk-Sco 

deed of trust was executed in accordance with Nevada's law it complies with IC 55-805 and wa 

24 recorded properly. Further, the undisputed fact that the Kootenai County Auditor's offic 

25 

26 

27 

28 

allowed the Kirk-Scott deed of trust to be recorded is further proof of its validity. Matheson v. 
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Harris, 98 Idaho 758, 761 (1977)("If entitled to recordation, it was constructive notice as to it 

contents; if not, the contrary is the case.").9 

Plaintiffs' arguments about the Kirk-Scott deed's supposed defects should be disregarde 

on that argument alone. 

2. Lack of acknowledgement does not vitiate a deed. 

Plaintiffs argue that lack of acknowledgment voids Kirk-Scott's deed. (Plfs' Summ. J. 

Memo. at 19:4-6) Plaintiffs arguments fail. 

As a starting point, "[t]he policy of the law is not to defeat a grantor's intent" given th 

purpose ofldaho's recording statute. Mollendorfv. Derry, 95 Idaho 1, 3 (1972). To wit: 

The primary purpose of the recording statutes is to give notice to 
others that an interest is claimed in real property, and thus give 
protection against bona fide third parties who may be dealing in 
the same property. Here the earnest money agreement was signed 
by all parties, but not acknowledged by the sellers, the Mathesons. 
In this condition, with an acknowledged cover sheet, the county 
recorders of two counties accepted and recorded the document. If 
entitled to recordation, it was constructive notice as to its 
contents; if not, the contrary is the case. I.C. s 55-811. In either 
event, the extent of the interest claimed was clear for all to see, the 
earnest money agreement itself being part of the recordation. To 
record, whether a deed, a mortgage, or a contract, is to give notice, 
and we are unable to see that attaching a "Notice" cover sheet, to 
that which under the statutes is notice, either adds or subtracts. 
Matheson, 98 Idaho at 761 (1977)(emphasis added). 

To that end, deeds that lack both an acknowledgement and contain deficiencies in th 

legal description have not been voided. Mollendorf, 95 Idaho, at 4 ("Chapters 5 and 6 of Titl 

55, I. C., do not require such an acknowledgment, except for the purpose of recording."). Farm 

9 At his June 12, 2012, deposition Mr. Golub testified that he read the Kirk-Scott deed of trus 
and was not confused, at all, as to its wording. (Crotty Aff. at ~6) Additionally, plaintiffs cit 
Matheson v. Harris in their own summary judgment briefing. (Plfs.' Summ. J. Memo. at 14) 
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Bureau Fin. Co., Inc. v. Carney, 100 Idaho 745, 750 (1980)("Generally, technical deficiencies i 

the certificate of acknowledgment will not render the certificate defective if the allege 

deficiency can be cured by reference to the instrument itself, in this case, the deed of trust" an 

"the omission of the acknowledger's name in the blank in the certificate will not render th 

certificate ineffective if his name can be ascertained from other sources, as from the face of th 

instrument itself or from other parts of the certificate."); Pacific Coast Joint Stock Land Bank v. 

Security Prods. Co., 56 Idaho 436 (1936)(Substantial compliance with statute is sufficient an 

technicalities will be disregarded.) 

Accordingly, even if the Kirk-Scott deed of trust did not comply with Idaho law it 

supposed deficiencies do not render it void. Again, it was recorded and recording, alone, i 

constructive notice. 

3. Plaintiffs' other acknowledgement arguments and authorities Jail. 

Plaintiffs repeatedly cite Jordan v. Securities Credit Corp., 79 Idaho 284, 291 (1975) fo 

proposition that instrument must be acknowledged, certified, and recorded to have the effect o 

giving notice. (Plfs' Summ. J. Memo. at 16 & 17) Plaintiffs argue that Jordan mandate 

avoidance of Kirk-Scott's deed of trust. !d. 

Jordan is not controlling because it has been overruled. In re Big River Grain, Inc., 71 

F.2d 968, 971 (9th Cir. 1983)("The [Uniform Commercial] Code overrules Jordan b 

eliminating acknowledgments in chattel mortgages, thus benefitting "good faith mortgagees who 
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had inadvertently failed to comply with the statutory niceties."). In re Big River Grain, 

overruling a decision based on Jordan10
, further stated: 

Recently ... the Idaho Supreme Court pronounced liberal guidelines 
for reviewing technical deficiencies in acknowledgments. Since the 
notary's function is to protect against recording false instruments, 
the court reasoned, 'If the notary faithfully carries out his statutory 
duties, it makes little difference whether he remembers to fill in the 
blanks in the certificate.' The court noted further that, 'In Idaho, as 
in most states, there is a presumption of regularity in the 
performance of official duties by public offices,' including notaries 
public. (citation omitted) The district court recognized these 
policies as well as the "harsh result" that would follow from its 
decision. Nonetheless, the court, relying on Jordan, considered the 
failure to include a sworn statement that Dave Walker possessed 
the authority to execute the deed on behalf of Big River Grain so 
material as to preclude constructive notice. As noted above, we 
find Jordan distinguishable. We respect the careful analysis of the 
district court, but find more persuasive the conclusion of the 
bankruptcy court that the acknowledgment, considered in 
conjunction with the deed itself, substantially complied with the 
requirements of the Idaho code. Accordingly we reverse the 
decision of the district court and affirm the decision of the 
bankruptcy court. ld. at 791. 

Therefore, Kirk-Scott's September 2010 deed of trust recording provided notice, to Mr. 

Golub and/or his agents, of Kirk-Scott's interest in the subject property. And not only did th 

September 201 0 deed of trust recording provide notice, so too did Balinda Antoine in 2004 whe 

she told Mr. Golub that she would secure the subject property with a deed of trust. (CSOF 'lf'lf1 

2) 

E. Plaintiffs lack standing to claim that Kirk-Scott's September 2010 Deed of Trus 
recording is void. 

In order to prevail on a declaratory judgment action the plaintiff must establish standing. 

10 Jordan, which was decided in 1957, is also factually distinguishable as it involved lien 
relating to the personal property belonging to an automobile dealership, not real property. 
Jordan, 79 Idaho at 289. 
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Martin v. Camas Cnty. ex rel. Bd Comm'rs, 150 Idaho 508, 513 (2011)("[T]he [Uniform] 

Declaratory Judgment Act does not relieve a party from showing that it has standing to bring th 

action in the first instance.") Courts consistently hold that a non-debtor/non-trustee lack 

standing to enforce a violation of a bankruptcy stay. In re Brooks, 79 B.R. 479, 481 (Bankr. 9t 

Cir.1987) aff'd, 871 F .2d 89 (9th Cir.1989)(holding that bank's post-petition re-recording of dee 

of trust cannot be avoided since "the debtor or the trustee chose not to invoke the protections of § 

362, no other party [could] attack any acts in violation of the automatic stay"); In re Stivers, 31 

B.R. 735 (Bankr.N.D.Cal.l983); In re Fuel Oil Supply and Terminating, Inc., 30 B.R. 360, 36 

(Bankr.N.D.Tex.l983). 

Plaintiff cites In re Schwartz11 for the proposition that a deed of trust recorded during 

bankruptcy stay is void as a matter of law. (Plfs' Sumrn. J. Memo. at 14-15). But in order fo 

Schwartz to apply plaintiffs must establish that they have standing to complain of Kirk-Scott' 

violation of the bankruptcy stay. Plaintiffs lack standing as Schwartz cites In re Brooks and, i 

citing Brooks, Schwartz holds: 

Finally, the government argues in the alternative that its violation of the automatic 
stay falls within the narrow exception for technical violations of the automatic 
stay carved out by In re Brooks, 79 B.R. 479 (Bankr. 9th Cir.1987), aff'd, 871 
F.2d 89 (9th Cir.1989). See also In re Wingo, 89 B.R. 54, 57 (Bankr. 9th 
Cir.1988). In Brooks, the BAP held that a minor technical violation of the stay-the 
rerecording of a deed to correct a property description mistake-was voidable 
rather than void. However, on appeal we did not address the void/voidable issue 
and instead decided the case on the issue of standing, 871 F.2d at 90, and we 
expressed no opinion on the validity of the exception recognized by the BAP in 
Brooks. Because the BAP's Brooks reasoning is not dispositive in this case, we 

11 Plaintiffs also cite In re National Environmental Waste Corp., 129 F.3d 1052 (9th Cir. 1997) 
In re Dyer, 322 F.3d 1178, 1188 (9th Cir. 2003), and In re Samanidego, 224 B.R. 154, 163 
(Bankr. E.D. Wn. 1998), Each case cited and based its holdings on Schwartz and did not addres 
the standing issue because the actions involved lawsuits initiated by aggrieved debtors o 
trustees. 
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1 

2 

3 

4 

5 

again refrain from addressing the validity of the Brooks exception. In re Schwartz, 
954 F.2d 569, 574 (9th Cir. 1992)( emphasis added). 

Since Schwartz did not overrule, question, or dispose of Brooks, then Brooks' standin 

requirement controls. And since plaintiffs do not have standing under Brooks plaintiffs canno 

utilize Schwartz to claim the Kirk-Scott deed oftrust is void. 

6 F. Red herrings: responses to plaintiffs' other arguments. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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27 

28 

• Plaintiffs imply that Kirk-Scott's failure to file a creditor claim in the Kirk-

Hughes bankruptcy proceedings of 2009 and 2011 somehow waives Kirk-Scott's rights to it 

lien. (Plfs.' Summ. J. Memo. at 6-7) Plaintiffs are incorrect: 

• 

A secured creditor can bypass his debtor's bankruptcy proceeding 
and enforce his lien in the usual way, which would normally be by 
bringing a foreclosure action in state court. This is the principle 
that liens pass through bankruptcy unaffected. If the creditor 
follows this route, the discharge in bankruptcy will not impair his 
lien. In re Hudson, 260 B.R. 421, 438, n.37 (Bankr. W.D. Mich. 
2001 )(citation omitted). 

Plaintiffs make three arguments regarding the supposed irregularity of the Kirk 

Scott deed of trust. (Plfs.' Surnm. J. Memo. at 5) Plaintiffs argue, without proof, that the Kirk 

Scott deed's legal description may not be part of the original deed of trust. Argument is no 

evidence and summary judgment motions must be decided on evidence. Hecla Min. Co. v. Star 

Morning Min. Co., 122 Idaho 778, 785 (1992)(Evidence presented in support of or in oppositio 

to a motion for summary judgment must be admissible.) Plaintiffs argue, without proof, that th 

legal description on the deed of trust is questionable because parts of the property wer 

supposedly encumbered in 2005 and 2007. Yet plaintiffs submit no evidence in support ofthei 

argument. Again, argument is not evidence and insufficient for summary judgment. Id. Lastly, 
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plaintiffs argue that the legal descriptions on the Kirk-Scott deed of trust include the Atkinso 

property (parcel 8050) but the Atkinson property was not owned by Kirk-Hughes developmen 

on November 18, 2004, the date the deed of trust was executed. But the Atkinson propert 

(8050) is referenced in the Promissory Note between Kirk-Scott and Kirk Hughes, tha 

Promissory Note is dated November 18, 2004, and that Promissory Note incorporates the Kirk 

Scott deed of trust. (Antoine Aff. at Ex. A) 

• Plaintiffs argue that if the Court finds the Kirk-Scott deed valid then it must fin 

plaintiffs' August 25, 2009, recording of the March 11, 2009, default judgment valid. (Plfs. 

Summ. J. Memo at 20) This point fails for two reasons. First, Mr. Golub knew in 2004 tha 

Kirk-Scott's investment in the project was secured by a deed of trust. (CSOF ~~1-2) Second, 

since plaintiffs' entire March 11, 2009, judgment is invalid as a matter of law (Kirk-Scott ha 

filed a companion motion for this Court to address that issue) its August 25, 2009 recording is o 

no consequence. 

Ill. CONCLUSION 

Plaintiffs' Motion for Summary Judgment should be denied. 

DATED this 14th day of June 2013. 

,PLLC 

421 W. Riverside Ave. 
Spokane, W A 99201 
Telephone: (509) 850-7011 
Email: matt@crottyandson.com 

Attorney for Defendant Kirk-Scott, Ltd. 
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Douglas S. Marfice 
Ramsden & Lyons 
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Attorney for Defendant Tomlinson North Idaho, Inc. 

MichaelS. Bissell 
Campbell & Bissell, PLLC 
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Matthew Z. Crotty 
ISB #8653 
CROTTY & SON LAW FIRM, PLLC 
421 W. Riverside Ave. Ste 1005 
Spokane, W A 99201 

4 
Telephone: (509) 850-7011 
Facsimile: (509) 703-7957 
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6 Attorneys for Defendants 

7 

8 

9 

STATE OF IDAHO 
COUNTY OF KOOTEN 
FILED: 

10 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF 

IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 

11 
ALAN GOLUB and MARILYN GOLUB 

12 husband and wife, 

13 

14 
VS. 

15 

Plaintiffs, 

16 KIRK-HUGHES DEVELOPMENT, LLC and 
Delaware limited liability company; KIRK-

17 SCOTT, LTD a Texas corporation; 
INTERNAL REVENUE SERVICE; 

18 TOMLINSON NORTH IDAHO, INC., an 
19 Idaho corporation 

Defendants. 

Case No. CV13-866 
CaseN~ 

DEFENDANT KIRK-SCOTT, LTD.'s 
MOTION TO DISMISS REPLY BRIEF 

20 

21 

22 

23 

24 

I. INTRODUCTION & SUMMARY OF ARGUMENT 

This Court should dismiss plaintiffs' case because: 

1. Kirk-Scott, Ltd.'s September 17, 2010, deed of trust filing is not void because 

25 plaintiffs lack standing to make that claim; and, 

26 

27 

28 

2. Plaintiffs do not have priority over Kirk-Scott, Ltd.'s deed of trust under IC 55-

DEFENDANT KIRK-SCOTT, LTD's MOTION TO DISMISS CROTTY & SON LAW FIRM, PLLC 
REPLY BRIEF - I 
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1 

2 

606 because Siegel is good law. 

II. ARGUMENT 

3 A. Plaintiffs lack standing to claim that Kirk-Scott's September 2010 Deed of Trust 
recording is void. 

4 

5 
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In order to prevail on a declaratory judgment action the plaintiff must establish standing. 

Martin v. Camas Cnty. ex ref. Bd. Comm'rs, 150 Idaho 508, 513 (2011)("[T]he [Uniform] 

Declaratory Judgment Act does not relieve a party from showing that it has standing to bring th 

action in the first instance.") Courts consistently hold that a non-debtor/non-trustee lack 

standing to enforce a violation of a bankruptcy stay. In re Brooks, 79 B.R. 4 79, 481 (Bankr. 9t 

Cir.1987) aff'd, 871 F .2d 89 (9th Cir.1989)(holding that bank's post-petition re-recording of dee 

of trust cannot be avoided since "the debtor or the trustee chose not to invoke the protections of § 

362, no other party [could] attack any acts in violation of the automatic stay"); In re Stivers, 31 

B.R. 735 (Bankr.N.D.Cal.1983); In reFuel Oil Supply and Terminaling, Inc., 30 B.R. 360, 362 

(Bankr.N.D.Tex.1983). 

Plaintiff cites In re Schwartz1 for the proposition that a deed of trust recorded during 

bankruptcy stay is void as a matter of law. (Plfs' Reply Memo. at 6-7) But in order for Schwart 

to apply plaintiffs must establish that they have standing to complain of Kirk-Scott's violation o 

the bankruptcy stay. To that end, Schwartz cites In re Brooks for that point. To wit: 

Finally, the government argues in the alternative that its violation of the automatic 
stay falls within the narrow exception for technical violations of the automatic 
stay carved out by In re Brooks, 79 B.R. 479 (Bankr. 9th Cir.l987), aff'd, 871 

1 Plaintiffs also cite In re National Environmental Waste Corp., 129 F.3d 1052 (9th Cir. 1997) 
In re Dyer, 322 F.3d 1178, 1188 (9th Cir. 2003), and In re Samanidego, 224 B.R. 154, 163 
(Bankr. E.D. Wn. 1998), Each case cited and based its holdings on Schwartz and did not addres 
the standing issue because the actions involved lawsuits initiated by aggrieved debtors o 
trustees, not creditors which is the case here. 
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F.2d 89 (9th Cir.1989). See also In re Wingo, 89 B.R. 54, 57 (Bankr. 9th 
Cir.1988). In Brooks, the BAP held that a minor technical violation of the stay-the 
rerecording of a deed to correct a property description mistake-was voidable 
rather than void. However, on appeal we did not address the void/voidable issue 
and instead decided the case on the issue of standing, 871 F.2d at 90, and we 
expressed no opinion on the validity of the exception recognized by the BAP in 
Brooks. Because the BAP's Brooks reasoning is not dispositive in this case, we 
again refrain from addressing the validity of the Brooks exception. In re Schwartz, 
954 F.2d 569, 574 (9th Cir. 1992)(emphasis added). 

Since Schwartz did not overrule, question, or dispose of Brooks, then Brooks' standin 

requirement controls. And since plaintiffs do not have standing under Brooks plaintiffs canna 

utilize Schwartz and their claim should be dismissed on that ground alone. 

B. Kirk-Scott, Ltd's Deed has priority under Siegel. 

Plaintiffs imply that Siegel Mobile Home Group, Inc. v. Bowen, 114 Idaho 531 (Ct. App. 

1988) is no longer good law because of changes the Idaho legislature made to IC 55-606 in 

1989. (Mot. to Dismiss Reply at 9) But plaintiffs cite no case or legislative history for the 

proposition that Siegel is overruled. 

As such, Siegel is good law and, under Siegel Kirk-Scott's deed of trust is prior to the 

plaintiffs' judgment. 

II 

II 

II 

II 

II 
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III. CONCLUSION 

Plaintiffs' Motion to Dismiss should be granted. 

DATED this 14th day of June 2013. 

CROTTY & SON LAW FIRM, PLLC 

··. :Pw 1 V\-()J 1 

MATTHEW Z. CROTT , ISB: 8653 
421 W. Riverside Ave. Ste 1005 
Spokane, W A 99201 
Telephone: (509) 850-7011 
Email: matt@crottyandson.com 

Attorney for Defendant Kirk-Scott, Ltd. 
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STATE Of IDAHO ) S 
COUNTY Of KOOTEHAil 
FILED: 

20\3 JUN 24 AH 10: II 

9 

10 
IN THE DISTRICf COURT OF THE FIRST JUDICIAL DISTRJCT OF THE STATE OF 

IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 

11 
ALAN GOLUB and MARILYN GOLUB 

12 husband and wife, 

13 

14 

15 
vs. 

16 KIRK-HUGHS DEVELOPMENT, LLC and 
Delaware limited liability company; KIRK-

17 SCOTT, L 1D a Texas corporation; 
INTERNAL REVENUE SERVICE; 

18 TOMLINSON NORTII IDAHO, INC., an 

19 Idaho corporation 

Defendants. 

STATEOFTEXAS ) 
: ss. 

County ofTarrant ) 

Case No. CV13-866 

CaseN~ 
AFFIDAVIT OF BALINDA ANTOINE 

20 

21 

22 

23 

24 

25 

I, BALINDA ANTOINE, being first duly sworn on oath, say: 

l. 

26 affidavit. 

27 

28 

I am competent to testify and have personal knowledge of what is written in this 
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2. 1 am the President of Kirk-Scott, Ltd. I am familiar with its books and records, 

2 am a custodian of the same, and am aware ofhow Kirk-Scott's records are maintained. 

3 3. ln 2004 I traveled from my home in Texas, to Coeur d'Alene, Idaho. I traveled 

4 to Coeur d'Alene in order to attend a presentation regarding the proposed acquisition and 

5 
development of real property in Kootenai County. That presentation was given by Alan Golub, 

6 

7 
who I understood to be a real estate agent who worked in the Coeur d'Alene, Idaho area. I base 

8 my Wlderstanding on my observation of Mr. Golub during the presentation. Mr. Golub held 

9 himself out as a sophisticated real estate professional. He conveyed that be had both a 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

understanding of the Kootenai County real estate market as welJ as the processes that go into 

such a real estate development project. Those processes include the importance of making sure 

that the property you acquire doesn't have any liens associated with it. 

4. Mr. Golub1s presentation took place in a seminar room in the Coeur d'Alene 

Resort. There were about eight to ten people present but Mr. Golub focused the majority of the 

presentation at me. Mr. Golub directed his presentation at me because I, as the President of 

Kirk-Sco~ Ltd., had the financing available to make the real estate development project 

happen. 

5. In filet, Mr. Golub and I had a lot of exchanges during Mr. Golub's presentation. 

One such exchange centered around the property itself. I asked about who owned the property 

and whether anyone else had an interest in the property. I asked that question because I wanted 

to make it clear to Mr. Golub that Kirk-Scott, Ltd. wanted first position title to the property. For 

if the project went bad I wanted to at least be able to recover the property and didn't want my 

26 loan secured by a piece of property that had other liens associated with it. I wanted to make 

27 

28 
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clear, and made clear~ that Kirk-Scott wasn't going to loon $1 ,350,000.00 without getting a deed 

to the property. Mr. Golub made it clear to me that it was his practice to do title searches, that 

he had done a title search on the subject property, that the property was free and clear of other 

liens, and that title rd later get wouldn't be encumbered by other liens. 

6. The next morning Mr. Golub picked me, Judy New, and my sister Geraldine 

Kirk-Hughes, up in Mr. Golub's SUV. Mr. Golub drove the SUV. We drove to the property. At 

the property Mr. Golub answered more questions about the development and the property's 

history. 

7. Based~ in part, on Mr. Golub's assurances about the property, Kirk-Scott, Ltd. 

agreed to lend Kirk-Hughes Development, LLC, $1,350,000.00 to purchase the real property. 

Attached hereto as Exhibit A is a true and conect copy of the November 18~ 2004. promissory 

note that Kirk-Hughes Development, LLC, executed regarding the above-referenced loan. 

8. Kirk-Scott, Ltd. protected its $1,350,000.00 loan with a deed of trust. Again, Mr. 

Golub was aware that Kirk~Scott, Ltd. would be using such a deed to secure its interest in the 

property because I told him that at the presentation he gave in the Coeur d'Alene Resort. That 

Deed of Trust, which was also dated November 18, 2004, is Exhibit C to the Complaint that Mr. 

Golub filed in this action. I was given assurances (immediately after the Deed of Trust was 

signed) that the Deed of Trust would be recorded. The assurances were given to me in the late 

2004 timeframe by Geraldine Kirk-Hughes. 
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II 

II 
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9. 

2010. 

For reasons unknown to me, the Deed of Trust was not recorded until September 

SUBSCRIBED AND SWORN to before me this _:f_ day of ~013. 

~.-JMca&ELD 
IIJGI 'Ill .... 
~ti.ID'II 

/"_£)./ . 1. Ll r' _jJ 11 
1 v'vt-4.__ cYo;{ll-V, 

Public in and for the of 
Tex 'residing at S&>i:\l 0 ~ r rc. I ~I e. 
My commission expires: i(} I 1 c-t /13, 

' I 
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CERTIFICATE OF SERVICE 

I hereby certify that on the 24th day of June 2013, I have emailed the document to the 
following participants at the addresses listed below: 

Michael T. Howard, ISB No. 6128 
Winston & Cashett 
250 Northwest Boulevard, Suite 206 
Coeur d' Alene, Idaho 83 814 
Email: mth@winstoncashatt.com 
Attorney for Plaintiffs. 

Douglas S. Marfice 
Ramsden & Lyons 
P.O. Box 1336 
Coeur d' Alene, ID 83 816 
Email: dmarfice@ramsdenlyons.com 
Attorney for Defendant Tomlinson North Idaho, Inc. 

MichaelS. Bissell 
Campbell & Bissell, PLLC 
820 W. 7th Ave. 
Spokane, W A 99204 
Email: mbissell@campbell-bissell.com 
Attorney for Defendant Kirk-Hughes Development, LLC 

AFFIDAVIT OF BALINDA ANTOINE - 5 CROTTY & SON LAW FIRM, PLLC 
421 W. Riverside Avenue, Suite 1005 

Spokane. Washington 99201-0300 
Phone: 509.850.70 II 

Email: man@•cronyandson.com 
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FEB.21.2013 6:05PM EXIT REAL TV CDA NO. 9856 P. 2/8 

NOTE SECtmEP BY DE@ OF '!'RUST 

on November lB, 2004, £or va:l.\\e received, KIRK .. 

HUGHES DEVELOPMENT, ~~C, promises to pay to KI~K-SCOTT, 

LTD. the sum of One Million Three Hundred Fifty 

Thousand Dollars ($1,350,.ooo.oo) with interest from 

November 18, 2004, until paid1 at the ;rate of seven 

percent (7%) per annum. Payment;. is due in full from 

KIRK-DEVELOPM2NT, LLC. In five (5) years to KIRK-SCOTT, 

LTD. 

Should default be made in payment of any 

installment of principal or interest or in the 

performance of any obligation contained in the Deed of 

Trust by which this Note is see'lirad, the w-hole sum of 

principal and interest shall become immediately due at 

the option of the holder of this Note. Principal and 

interest is payable in lawful money of the United 

States. I£ action is instituted in any Court to 

enforce any obligation secured by suc:h Deed of Trust, 

KIRK-HUGHES DEVELOPMENT, L~C, promises to pay such sum 

as the Court may fix as attorney's fees in suc:h action. 

This Note is secured by a Deed of Trust on the 

property designated by the following parc:el numbers and 

legal description! 4.9N03'W035250, SE-NB-SW; 

Golub vs Kirk-Hughes, etal 41501-2013 and 41505-2013 254 of 584



FEB.21.2013 6:06PM EXIT REAL TV CDA NO. 9 856 P. 3/8 

49N03W035000, NE-SW EX SE-NE-SW; 49N03W035850, SE-NW-SW 

and 49N03W0380SO, GOV'~ LT 5 EX TAX #'S, TAX# l2~96. 

DATED this 1Bt11 d~y o£ ~ovember 1 2004 1 in Coeur 

d'Alene, Idaho. 

~!£iii-
Managing Member of KHD,LLC 
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MICHAEL S. BISSELL 
CAMPBELL & BISSELL, PLLC 
Corbet-Aspray House 
820 W. 7th Avenue 
Spokane, Washington 99204 
Telephone: (509) 455-7100 
Facsimile: (509) 455-7111 
ISB No. 5762 

Attorneys for Defendant Kirk-Hughes 
Development, LLC 

STATE OF IDAHO } SS 
COUNTY OF KOOTENAI 
FILED: 

2013 JUN 25 AM IQ: 44 

CLERK DISTRICT COURT 

~uodl oaJ OEUY~OJ 

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 

ALAN GOLUB and MARILYN 
GOLUB, husband and wife, 

Plaintiffs, 

vs. 

KIRK-HUGHES DEVELOPMENT, 
LLC, a Delaware limited liability 
company; KIRK-SCOTT, LTD., a Texas 
corporation; INTERNAL REVENUE 
SERVICE; TOMLINSON NORTH 
IDAHO, INC., an Idaho corporation, 

Defendants. 

STATE OF WASHINGTON ) 
:ss. 

County of Spokane ) 

Cfl-B03C() 
) Case No. CV ~ 
) 
) 
) 
) AFFIDAVIT OF RICHARD D. 
) CAMPBELL 
) 
) 
) 
) 
) 
) 
) 
) 
) 

I, RICHARD D. CAMPBELL, being first duly sworn upon oath, say as follows: 
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1. I am an attorney for Defendant Kirk-Hughes Development, LLC, in the 

above-captioned matter. I have personal knowledge of and am competent to testify 

concerning the matters contained herein. 

2. Attached hereto are true and correct copies of the following pages to the 

Deposition of Alan Golub which was taken on September 25, 2007: 

a. p. 148:5-17; and 

b. pp. 173:2-179:13. 

3. Attached hereto are true and correct copies of the following pages and 

exhibits to the Deposition of Alan Golub which was taken on June 12, 2013: 

a. p. 8:9-23; 

b. p. 9:19-25; 

c. pp. 12:1-14:18; 

d. pp. 49:25-52:1; 

e. pp. 49:25-54:2; 

f. p. 53:1-16; 

g. pp. 60:5-63:19 

h. pp. 61:3-63:19; 

1. pp. 62:3-64:23; 

J. pp. 74:23-76: 15; 

k. pp. 74:19-77:23; 

1. pp. 87:1-89:18; 

m. pp. 89:13-90:1; 

n. pp. 89: 19-90:2; 
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0. p. 92:6-18; 

p. p. 94:1-9; 

q. pp. 94:2-96:23; 

r. p. 98:3-19; 

s. p. 99:8-22; and 

t. p. 100:6-10. 

RICHARD D. CAMPBELL 

* SUBSCRIBED AND SWORN to before me this J_ y day of June, 2013. 
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CERTIFICAT~RVICE 

I HEREBY CERTIFY that on the · day of June, 2013, I caused to be served 
a true and correct copy of the foregoing document to the following: 

D HAND DELIVERY Michael T. Howard 

D U.S. MAIL Winston & Cashatt, P.S. 

~ OVERNIGHT MAIL 601 W. Riverside #1900 

D FACSIMILE Spokane, WA 99201 

D EMAIL 

D HAND DELIVERY Matthew Z. Crotty 

D U.S. MAIL Crotty & Son Law Firm, PLLC 

~ OVERNIGHT MAIL 421 W. Riverside Avenue, Ste. 1005 

D FACSIMILE Spokane, WA 99201 

D EMAIL 

D HAND DELIVERY RyanM. Best 

D U.S. MAIL Best Law, PLLC 

~ OVERNIGHT MAIL 421 W. Riverside Avenue, Ste. 1005 

D FACSIMILE Spokane, WA 99201 

D EMAIL 

D HAND DELIVERY Douglas S. Marfice 

D U.S. MAIL Ramsden & Lyons 

~ OVERNIGHT MAIL P.O. Box 1336 

D FACSIMILE Coeur d'Alene, I 

D EMAIL ::I- .. • -~·-·•'"-)~' ~ .... I 

~ ... 

MICHAEL S. BISSELL 
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Alan Golub September 25, 2007 

1 

1 UNITED STATES DISTRICT COURT 

2 FOR THE DISTRICT OF IDAHO 

3 TOMLINSON BLACK NORTH IDAHO, 

4 INC., an Idaho Corporation, 

5 Plaintiff, 

6 vs File 06-CV-0118-EJL 

7 GERALDINE KIRK-HUGHES, an 

8 individual, d/b/a Kirk-Hughes 

9 and Associates; KIRK-HUGHES, 

10 LLC, a Nevada limited 

11 liability company; KIRK-HUGHES 

12 DEVELOPMENT, LLC, a Delaware 

13 limited liability company; 

14 KELLY POLATIS, an individual, 

15 and DOES 1 through 10, 

16 Defendants. 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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Alan Golub September 25, 2007 

1 

2 

3 

4 

5 

DEPOSITION OF ALAN GOLUB 

SEPTEMBER 25, 2007 

6 The deposition of ALAN GOLUB, a witness in the 

7 above-entitled cause, taken before Gary E. Heston, 

8 Certified Shorthand Reporter and Notary Public in and 

9 for Kootenai County, Idaho, on the 25th day of September 

10 2007, commencing at 9:10a.m., pursuant to the Federal 

2 

11 Rules of Civil Procedure. DEPOSITION TAKEN AT THE INSTANCE 

12 OF THE DEFENDANTS Geraldine Kirk-Hughes, Kirk-Hughes, LLC, 

13 Kirk-Hughes Development, LLC 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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4 

5 

Alan Golub September 25, 2007 

148 

way ahead from a financial standpoint. 

Q. So the amount of the commission you would 

have received had this thing closed on or before 

November 12, 2004, was $941,000. 

A. The amount -- the total commission to all 

6 real estate agents would have been 941. We had 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

agreed to two percent commission to Darlene Moore. 

And we have that in writing to Darlene Moore, which 

represented 109,640. The 3.5 percent commission to 

Tomlinson represented 191,870. Estimated closing 

cost of 20,000. And then my agreement with-- my 

contract with Pacific Real Estate is a 75/25 split. 

So of the remaining dollars 154,872.50 would go to 

Pacific Real Estate. And to Alan Golub 464,617.50. 

So what we wanted to show clearly to Mr. Peterson in 

writing exactly what -- what he would have been 

receiving in our contract. 

Q. When did you first become aware that 

Mr. Peterson was unhappy about the amount of the 

commission that he would be paying? 

A. He seemed to be cordial until after the 

visit by Mr. Polatis at the end of September. 

Q. Prior to the visit by Mr. Polatis had 

Mr. Peterson ever communicated to you that he was 

unhappy with the commission amount? 
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6 

Alan Golub September 25, 2007 

173 

Ms. Kirk-Hughes? 

A. Ms. Kirk-Hughes called me after the first 

of the year. It must have been February or January. 

Q. Of 2005? 

A. 2005. And the question she asked me was 

how do you handle Mr. Peterson, he is not ~ollowing 

7 along with our agreement. 

8 Q. Excuse me. Let me stop you there. Were 

9 

10 

11 

12 

13 

14 

15 

you surprised to get this telephone call? 

A. I was stunned. Stunned to get this phone 

call. 

Q. So this is the first time you talked to 

after November 12, 2004? 

A. 

Q. 

Yes. 

And she asked you how do you handle 

16 Mr. Peterson, he is not going along with our 

17 agreement? 

18 

19 

20 

21 

A. And I said what agreement. I thought 

your deal was dead on November 12th. 

Q. 

A. 

And how did she respond to that? 

And she responded by saying she spent a 

22 lot of money on this so far. And she went into 

23 detail what she spent. One of the -- I am just 

24 trying to think of -- she gave me numbers at that 

25 time. One of them was the Autoban International that 
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Alan Golub September 25, 2007 

174 

1 she sent 10,000 to. She talked about-- I am trying 

2 to remember what the number was to Sherry Howell, in 

3 the 50,000 plus range, to Hirtson, the architect, 

4 that she had done testing, soil testing, water 

5 testing. She had bills with engineers. She had 

6 bills with surveyors. She had -- I think her total 

7 was approximately a quarter million dollars. And 

8 Mr. Peterson --

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. Did that include the hundred thousand 

dollars non-refundable earnest money she had paid to 

Mr. Peterson by that time? 

A. She was naming fees that were in addition 

to that. One of them was John Emmerling, who was the 

appraiser that did the property. I think she named 

Emmerling. Bart North was one of the names. Sherry 

Howell was the big name. Sherry Howell was the one 

that coordinated that. I think it was also ATS -- I 

think that was the name of their surveying company. 

And then there were a series -- she told me there was 

a series -- she spent a lot of money drilling 

sample -- sample wells, or sample soil testing for -­

I think it might have been moisture capacity that the 

civil engineers -- she did a lot of work on multiple 

sites. And actually delineated the work that she 

did. And how do you handle Mr. Peterson. I said, 
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7 

8 

9 

10 

Alan Golub September 25, 2007 

well, I said, well, why are you asking me. I said 

you know -- you know, one of the mistakes I think 

that you made is that you never paid the real estate 

agents. She said, well, you should know better than 

175 

that, Alan. 

the seller. 

It's not my job to pay commissions, it's 

She said but you know what your problem 

was, Alan. Your problem was you want -- you cared 

too much for your commission. You should have done 

what Mike and Melodie did. And I said well, what did 

Mike and Melodie do. She said, well, they came down 

11 and visited me two, three times and they went for the 

12 listing. You should have gone for the listing like 

13 they did. That's how you could have got your money. 

14 Q. Is that Mike and Melodie Jones? 

15 

16 

17 

18 

A. 

Q. 

A. 

Q. 

Yes, sir. 

Why was she calling you? 

That's a very good question. 

Did she ask you for some kind of 

19 assistance in dealing with Mr. Peterson? 

20 A. It sounds like she asked for advice 

21 because probably in some conversation in the past I 

22 might have mentioned that Mr. Peterson can be 

23 difficult to work with sometimes. And I'll give you 

24 one example. This was earlier on -- we are writing a 

25 contract for six million dollars, Mr. Peterson. 
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Alan Golub September 25, 2007 

176 

Mr. Peterson was insistent that not only does he get 

to keep his personal property on the land for a year 

and a half to maybe two and a half years, but he also 

wanted to cut down -- he had wanted the right to cut 

timber on the property. And that goes back to why I 

utilized Mr. Sternberg. 

Q. Well, as a result of this -- this was a 

telephone conversation? 

A. This was a conversation, yes, to my cell 

10 phone. 

11 Q. Did anybody participate in it other than 

12 you and Ms. Kirk-Hughes? 

13 

14 

A. 

Q. 

No. 

As a result of this conversation did she 

15 ask you to -- did Ms. Kirk-Hughes ask you to do 

16 anything? 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. No. 

Q. Did she give you any indication that she 

had been continuing to work with Mr. Peterson to try 

to consummate the purchase of his property? 

MS. JOVICK: Object to the form. 

A. 

Q. 

The answer is yes. 

What did she say to you in that regard? 

A. That she just had spent so much time and 

money she just wanted to get this deal done. 
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Alan Golub September 25, 2007 

1 

2 

3 

4 

5 

6 

7 

8 

9 

Q. Did she tell you specifically that she 

had continued to do that after November 12, 2004? 

MS. JOVICK: Object to the form. 

A. The call was after the first of the 

year. She talked about ongoing activities. She 

didn't give me dates of when it happened but it's 

by defining what work was being done it sounded like 

she was in a continuous -- she was continuously 

spending money on this project. 

177 

10 

11 

Q. Did she say anything to you about sending 

Kelly Polatis to visit with Mr. Peterson to discuss 

12 purchasing his property? 

13 MS. JOVICK: Object to the form. 

14 A. She mentioned she tried everything. She 

15 said Mr. -- not only did she send Kelly, but she 

16 sent Unice, she mentioned Unice Polatis and Richard. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

I sent Richard. I sent -- I am not sure whether it 

was aunt -- the name Unice Polatis. She said that 

Kelly speaks to Mr. Peterson on a almost daily basis, 

but he is not cooperating. But she did say that -­

she gave me those names that I did not hear before, 

of Unice Polatis and Richard Polatis. Also on past 

trips after the original September that I knew about 

Polatis visiting Mr. Peterson. She mentioned there 

were future trips by other members of the Polatis 
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Alan Golub September 25, 2007 

1 family. 

2 Q. Future trips, you mean in the future 

3 after her telephone conversation with you in January 

4 and February? 

5 

6 

7 

8 

9 

on 

A. No, after the initial Kelly Polatis trip 

September 27th. 

Q. Okay. So sometime between --

A. Between. 

Q. -- the September trip of Kelly and the 

10 time she was talking to you on the phone? 

11 

12 

13 

14 

15 

16 

A. 

Q. 

Yes. 

I got you. So you said you thought she 

was asking you for advice on how to deal with 

Mr. Peterson. Did you give her any advice? 

A. No. 

Q. Did you discuss with her at all that you 

17 felt like what she was doing was wrong or improper? 

18 MS. JOVICK: Object to the form. 

A. My advice to her was to pay the real 

estate agent. 

178 

19 

20 

21 Q. Now after -- well, let me back up. After 

22 that telephone conversation have you had any further 

23 or additional contact with Geraldine Kirk-Hughes? 

24 A. I saw Ms. Kirk-Hughes at the -- I believe 

25 first hearing before the county examiner for the 
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Alan Golub September 25, 2007 

1 Chateau de Loire project, before the hearing 

2 examiner. 

3 Q. Did you talk with her then? 

4 A. She spotted me in the crowd and said, 

5 Aren't you going to give me a hug. And then she 

179 

6 introduced to her whole team of -- there was -- there 

7 was an African American lady that was an LPGA pro 

8 that was part of the golf. She introduced me to her 

9 whole design team. I didn't know whether they were 

10 people out of Colorado. And she treated me like a 

11 celebrity saying Alan Alan is the one that brought 

12 

13 

14 

me the project, which kind of shocked me. 

as a member of the public at the 

I just sat 

Q. Now you knew back in September when you 

15 were recommending to Mr. Peterson that he not give 

16 Geraldine any more extensions that the kind of 

17 project that Geraldine wanted to build out there, the 

18 Chateau de Loire type of project. 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 

Yeah. 

And you knew that she had closed on the 

Sloan property in September of 04, correct? 

A. Before, yes. 

Q. Yes. And you knew that she had closed on 

the Atkinson property prior to September 2004? 

A. Yes. 
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1 IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 

2 STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 

3 

4 

5 

6 

7 

8 

9 

10 

ALAN GOLUB and MARILYN GOLUB, 
husband and wife, 

Plaintiffs, 
vs. 

KIRK-HUGHES DEVELOPMENT, LLC, a 
Delaware limited liability company; 
KIRK-SCOTT, LTD., a Texas 
corporation; INTERNAL REVENUE 
SERVICE; TOMLINSON NORTH IDAHO, 
INC., an Idaho corporation, 

Defendants. 

) 

) No. CV 2013-866 
) 
) 
) 
) 
) 
) 

) 

) 
) 

) 
) 
) 

11 ---------------------------------------

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

DEPOSITION OF ALAN GOLUB 

Taken at the instance of Defendants 

June 12, 2013 

12:56 p.m. 

250 Northwest Boulevard 

Coeur d'Alene, Idaho 

BRIDGES REPORTING & LEGAL VIDEO 
Certified Shorthand Reporters 

1312 N. Monroe Street 
Spokane, Washington 99201 

(509) 456-0586 - (800) 358-2345 

1 
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; ) ) 

1 BE IT REMEMBERED that the deposition of ALAN 

2 GOLUB was taken on behalf of the Defendants pursuant to 

3 the Idaho Rules of Civil Procedure before Amy Brown, RPR, 

4 CRR, Certified Shorthand Reporter for Washington and 

5 Idaho, on Wednesday, June 12, 2013, in the law offices of 

6 Winston & Cashatt, 250 Northwest Boulevard, Suite 206, 

7 Coeur d'Alene, Idaho, commencing at the hour of 12:56 p.m. 

8 

9 APPEARANCES: 

10 
For the Plaintiffs: MICHAEL T. HOWARD, ESQ. 

11 Winston & Cashatt 
Attorneys at Law 

12 

13 

250 Northwest Boulevard 
Suite 206 

Coeur d'Alene, ID 83814 
(208) 667-2103 

14 mth@winstoncashatt.com 

15 For Defendant Kirk-Scott, Ltd.: 

16 MATTHEW Z. CROTTY, ESQ. 
Crotty & Son 

17 Attorneys at Law 
421 W. Riverside Avenue 

18 Suite 1005 
Spokane, WA 99201 

19 (509) 850-7011 
matt@crottyandson.com 

20 

21 Representative for Kirk-Hughes Development, LLC: 

22 TYLER S. WAITE, ESQ. 
Campbell & Bissell 

23 820 W. 7th Avenue 
Spokane, WA 99204 

24 (509) 455-7100 
twaite@campbell-bissell.com 

25 

2 

(509) 456-0586 BRIDGES REPORTING & LEGAL VIDEO (800) 358-2345 
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J 

1 time we were growing bluegrass. 

2 Q. Okay. 

3 A. Then there are the issues of grass burning 

4 came up. 

5 Q. Right. 

6 A. And now I'm farming Timothy hay and some 

7 different types of herbs. 

8 Q. Okay. Cool. 

9 A. But it was also land for future development, 

10 so I was involved in some of the development issues of the 

11 property. 

12 Q. Okay. What development issues were those? 

13 A. It was basically zoning issues. It had to do 

14 with access, you know, roads, lights, and those types of 

15 things. 

16 Q. And what do you mean by "development"? I 

17 mean, what were you developing on the property? 

18 A. Basically the only thing that I developed on 

19 the property was our existing building, which we built in 

20 2000 excuse me, 1995. 

21 Q. Okay. 

22 A. So it was basically getting through the City 

23 of Hayden to meet the regulations of the building permit. 

24 Q. Okay. And I received your discovery 

25 responses. Do you know what I mean by -- when I say the 

(509)456-0586 BRIDGES REPORTING & LEGAL VIDEO (800) 358-2345 

8 
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1 

2 

3 

4 

word "discovery responses"? 

A. Not really. 

Q. Okay. I'll just represent to you in this case 

Kirk-Hughes' lawyers, they sent you what are called 

5 interrogatories and requests for production. Have you 

6 heard those phrases before? 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. Yes. 

Q. Okay. And through your lawyer we received 

responses to those interrogatories and requests for 

production. 

A. 

Q. 

A. 

Yes. 

Do you understand that? 

Yes, sir. 

Q. And in the discovery responses, I believe you 

said that you developed -- developed properties. So one 

of the developments would be this building you're talking 

about in 1995? 

A. That is correct. 

Q. Okay. Are there any other properties that 

you've developed? 

A. Not that I developed. We did purchase 

11 acres adjacent to the Hagadone resort golf course. It 

was bought with zoning of -- it had an existing PUD on it 

for 74 units, and I did go through the modification with 

the City of Coeur d'Alene for my vacation of the PUD. 

(509)456-0586 BRIDGES REPORTING & LEGAL VIDEO (800) 358-2345 

9 
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1 Q. 

\ 
J 

Okay. And where would you find a legal 

2 description of the property? 

12 

3 A. You could find it here at the Kootenai County, 

4 but all of the title companies provide that as a service, 

5 too. 

6 Q. Okay. And where at Kootenai County would you 

7 find a legal description of a property? 

8 A. It would be right here at the -- right at 

9 the-- at the county right here, at the recorder's office. 

10 Q. Okay. And you said title companies provided 

11 the same legal description information? 

12 A. Yes. 

13 Q. And were there any, during your ten years as a 

14 real estate agent, were there any title companies that you 

15 worked with? 

16 A. I have worked with First American Title. I 

17 worked with Allied Title, and I also worked with Kootenai 

18 Title. Is it possible to get a drink of water? 

19 MR. HOWARD: No. I'm just kidding. I'll 

20 get you one. Go ahead. 

21 MR. CROTTY: I'll wait. 

22 Q. (BY MR. CROTTY:) So as a real estate agent, 

23 what are the general duties of a real estate agent? What 

24 does a real estate agent do? And pretend you're talking 

25 to a five year old because I don't know. 
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1 A. A real estate agent is a person that 

2 represents either a buyer or a seller --

3 

4 

Q. 

A. 

Okay. 

in a transaction of real estate to 

5 basically sell the property from one owner group to 

6 another, or one owner to another. 

7 Q. Okay. So you represent the buyer or the 

8 seller? 

9 A. Correct. 

13 

10 

11 

12 

13 

what 

Q. And by "represent," what do you mean? I mean, 

did you owe certain obligations to the buyer or 

the seller? 

A. In the contract there are obligations if it is 

14 a client versus if it's a customer. The requirement is to 

15 look after the interest of your client and to represent 

16 the property, if you are the seller agent, clearly to 

17 

18 

19 

20 

21 

22 

what to what is being sold. 

Q. Okay. And you used the word "client" and you 

used the word "customer." Can you explain to me the 

difference between the two? 

A. You know, there is a legal description. 

not that strong on it because I've been out of the 

I'm 

23 industry for a while, but there was a -- there is a higher 

24 level of responsibility if a person was a client that 

25 making sure that all pertinent facts would be disclosed to 
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14 

1 your client. 

2 Q. And what pertinent facts should a real estate 

3 agent disclose to his client? 

4 A. Basically, what the land -- I mean, what is 

5 being sold, the price, the terms of the property. 

6 Q. Would a pertinent fact also be the identity of 

7 the person or the entity that actually owns the property? 

8 

9 

A. 

Q. 

Yes. 

And how would you find out who owns the 

10 property? 

11 

12 

A. 

Q. 

How would you find that out? 

Right. How would you determine the owner of a 

13 piece of real property? 

14 A. It would be through -- usually through the 

15 

16 

title companies. 

Q. Okay. And would you do that personally as a 

17 real estate agent? 

18 A. Yes. Or someone from our office would do 

19 that, too. 

20 Q. Okay. 

21 MR. HOWARD: And just to clarify, are you 

22 talking if you're an agent for a buyer or a seller, if 

23 there's a difference? 

24 

25 

Q. 

A. 

I can ask 

If you were -- if you were the seller, you 
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1 Q. Okay. So did you ever enter into a listing 

2 agreement with Mr. Peterson? 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

A. 

Q. 

A. 

Q. 

Yes, sir, I did. 

And tell me about the listing agreement. 

Well, the listing agreement was for 14 days. 

Okay. 

A. I had a net listing with his sister and I came 

with the form that we use as a document, which 

Mr. Peterson -- he represented himself to me as a 

sophisticated engineer -- did not like that form. So I 

said, "You provide to me whatever you'd like." 

Q. Okay. 

A. 

Q. 

So he drew up a handwritten agreement. 

Okay. 

A. And basically he said, "I want $2 million for 

my land south of Highway 97." 

Q. Uh-huh. 

A. 

Q. 

A. 

"And $2 million for my lands north of 97." 

Okay. 

"And you can keep 10 percent over that," which 

21 means $400,000 over the $4 million, if it sold for 4.4. 

22 

23 

Q. 

A. 

Okay. 

And anything over that we split 50/50. That 

24 was a document he drew. 

25 Q. Okay. So you said the listing agreement with 
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50 

Peterson was 14 days? 

A. Yes. 

Q. What do you mean by that? 

A. From the date that we signed that I had 

14 days to find a client. 

1 

2 

3 

4 

5 

6 Q. Okay. And then were you able to find a client 

7 within 14 days? 

8 

9 

10 

A. 

Q. 

A. 

I found a client on day 15. 

Okay. 

And then -- and then what I did was I went to 

11 visit him on day 15 -- no, excuse me, it was on day 16, I 

12- believe, because I think the agreement was over on the 

13 agreement was over on a Friday. Saturday was when we had 

14 the visitation of Geraldine. 

15 I believe the offer was made on a Saturday 

16 where it was Darlene Moore and assigns, and I came to 

17 Mr. Peterson on I guess it was Sunday morning and I came 

18 to see him. 

19 

20 

Q. 

A. 

Okay. 

And he said, "What are you doing here?" He 

21 said, "You're not my agent any more." He's, you know, an 

22 interesting gentleman. I said, "Well, I have an offer." 

23 I said, "Well, if I'm not your agent, maybe you can -- if 

24 you gave me a couple more days -- if I'm not your agent I 

25 don't have to present it to you, but you may want to see 
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1 

2 

it." So he granted me a two-day extension. 

Q. Okay. Did this listing agreement have an 

3 expiration clause? 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

A. The listing agreement had the -- I think the 

closing was 16-day closing clause. 

Q. Okay. Earlier when we were talking just in 

generalities about listing agreements, what I understood 

from you is customarily they last for a year and then if 

the property is not sold within a year, then 

A. There's no customary. There's nothing 

customary at all. It could be for one day, it could be 

for five years. 

Q. Okay. 

A. It's whatever you agree to. 

Q. So in this listing with Peterson, it's your 

testimony it was for 14-day subsequently extended to 16? 

A. 

Q. 

Yes, sir. 

Okay. Do you have a memory of the listing 

19 agreement having a 180-day clause in it? 

I kind of do, yes, sir. 

Okay. Tell me about that. 

51 

20 

21 

22 

A. 

Q. 

A. That was it was all -- it was 180 days from 

23 the -- if it was one of the -- I gave Mr. Peterson a list 

24 actually on day 14 of the clients I spoke to. 

25 Q. Okay. 
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A. Or had knowledge of. That including Darlene 1 

2 Moore and that included Kirk-Hughes. It also was another 

3 client of Dean Anderson's and/or Darlene Moore's who was 

4 a -- represented as a wealthy computer gentleman from Las 

5 Vegas. 

6 

7 

Q. 

A. 

Okay. 

And some other names. And two of the other 

8 names were Michael Harris and Ron Hazard. These are 

9 people I talked to. 

10 

11 

12 

13 

14 

15 

16 

17 

list? 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Okay. So on day 14 you give Mr. Peterson this 

Uh-huh. 

And then what happens? 

Well, next time I see him is day 16. 

Okay. 

And he granted me a two-day extension. 

All right. But earlier I was asking you about 

18 this 180-day clause and you were in the process of 

19 explaining that to me, so I'm just trying to close the 

20 loop of that question. 

21 A. It was something that was that if one of these 

22 potential buyers should close within 180 days, that 

23 commission would be -- would be paid to me. 

24 Q. Okay. So just so I'm clear here, it's your 

25 understanding that if one of the people on the list that 
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1 you gave Mr. Peterson closed within 180 days of you 

2 handing Peterson that list, then you'd get the commission; 

3 is that correct? 

4 

5 

6 

7 

8 

9 

10 

11 

12 

A. I believe so. 

Q. Okay. And do you have a memory as to when you 

gave Mr. Peterson this list of potential buyers? 

A. I believe it was in early May 2004, because 

the 180 days was going to be over in early November of 

2004. 

Q. 

A. 

Q. 

And how do you know that? 

I think it was part of the document. 

Okay. And this November 2004 date, do you 

13 know if it was ever extended? 

14 

15 

16 

17 

18 

19 

A. 

Q. 

A. 

Q. 

A. 

Q. 

From 2000 --

From November 2004 --

No, the listing was not extended. 

It was not extended? 

(Witness nodded head). 

So if the property was sold sometime after 

20 November 2004, it's your understanding that you wouldn't 

21 get a commission? 

22 A. Well, November of 2004 was after my 

23 conversation with Mr. Polatis in September of 2004 and at 

24 that time Mr. Peterson granted an extension to -- to -- to 

25 I believe it was Kirk-Hughes to acquire -- I think the 
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1 November was part of the extension period for Kirk-Hughes 

2 to close on the transaction. 

3 Q. You said Peterson granted an extension to 

4 Kirk-Hughes. Was that grant of extension in writing? 

5 A. I believe it was. It was the extension that 

6 Mr. Polatis acquired from Mr. Peterson on his travels to 

7 Huntsville, Alabama. 

8 Q. Have you seen the written document in which 

9 Peterson grants this extension? 

10 A. It's been such a long time ago I don't quite 

11 remember. 

12 Q. You don't have a memory of seeing that 

13 document? 

A. I believe I did. I believe I did. 

54 

14 

15 

16 

17 

18 

19 

20 

Q. Do you have a copy of that extension document, 

you know, obviously not on you today, but do you have a 

copy of that in your records? Do you know? 

A. Most likely we do, yes. 

Q. Okay. 

MR. HOWARD: You were provided everything 

21 that he has, so. 

22 THE WITNESS: Yeah, it's been a long time 

23 ago. I had this not like in a shoebox, but I had these 

24 papers, and what I did, I gave what papers I had to my 

25 counsel. 
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1 briefly give me an understanding as to what you 

2 were what you sued them for? 

3 A. I believe we sued them it was inspiring to the 

4 fraud, the real estate agents in the transaction. 

5 Q. Okay. And what were your -- what were you 

6 asking for in that lawsuit? What did you want? What was 

7 the goal? 

8 

9 

A. 

Q. 

The commissions due. 

Okay. And by "commissions due," what do you 

10 mean by that? 

11 A. It was the commissions that were agreed to 

12 between Mr. Peterson and I on the document he had drafted. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

it. 

Q. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Okay. 

(Exhibit 8 marked for identification.) 

And let me know when you're done looking at 

Thank you. I've read it, sir. 

Okay. Have you seen this exhibit before? 

Yes, sir. 

When is the last time you saw it before today? 

Maybe 2007. 

Okay. Alford Braun, he was the broker for 

23 Pacific Real Estate? 

24 

25 

A. 

Q. 

Yes. 

Any reason to question Mr. Braun's honesty? 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

A. 

Q. 

No, sir. 

Any reason to question the accuracy of 

Mr. Braun's work? 

A. No, sir. 

Q. Okay. Earlier you talked about one of the 

goals of this 2007 lawsuit was to recover the commission; 

is that a fair understanding of the lawsuit? 

A. Yes, sir. 

Q. 

A. 

Q. 

Okay. And how much was that commission? 

The full commission was 941,000. 

Okay. Why don't you go to Golub 118. Do you 

61 

12 see on the middle of the page on the right-hand side where 

13 it says "credit"? Do you see that? 

14 

15 

A. 

Q. 

Yes, sir. 

And below that there's the number 941,000. Do 

16 you see that? 

17 

18 

A. 

Q. 

Yes, sir. 

Does that $941,000 represent the commission 

19 that you just testified about? 

20 

21 

A. 

Q. 

Yes, sir. 

Okay. So over on the left-hand side there's a 

22 column that says "Debit." Do you see that? 

23 

24 

25 

Yes. A. 

Q. Okay. And then going down, it says "2 percent 

commission to Darlene Moore Realty for $109,640. Do you 
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1 see that? 

2 

3 

4 

5 

6 

7 

8 

9 

10 

A. Yes, sir. 

Q. So of this $941,000, is it fair to say that 

Darlene Moore is entitled to $109,640 of it? 

MR. HOWARD: Object to the form. 

Q. Go ahead and answer. 

A. 

Q. 

A. 

Q. 

Yes, sir. 

She is entitled to that amount? 

Based on that, yes. 

Okay. And then down below it says 

62 

11 "3.5 percent commission to Tomlinson Black, $191,870." Do 

12 you see that? 

13 A. Yes. 

14 Q. Is it fair to say that Tomlinson Black is 

15 entitled to $191,870 of the $941,000 commission? 

16 

17 

18 

19 

20 

Q. 

A. 

MR. HOWARD: Object to the form. 

Go ahead and answer. 

Yes, sir. 

Q. Okay. And then down below, still on the 

"Debit'' column, it says "75 percent/25% Golub/PRE." 

21 you see that? 

22 A. Yes, sir. 

Do 

23 Q. And then moving on over to the right, there's 

24 $154,872.50. Do you see that? 

25 A. Yes, sir. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

Q. What's your understanding of the $154,872.50 

debit to Pacific Real Estate? 

A. My contractual agreement with Pacific Real 

Estate was that any commissions coming to Pacific Real 

Estate would be on a 75/25 split. 

Q. Okay. So out of this $941,000 commission, 

Pacific Real Estate would be entitled to $154,872.50 of 

it? 

A. Yes. 

Q. 

A. 

Okay. And then down below there's the -­

Actually, Pacific Real Estate got the full 

12 amount, which was if you add those two numbers together, 

13 and then internally it would be split, or it could 

63 

14 be -- or it could be done -- basically, it would have been 

15 done, the funds, had it gone through, would have been 

16 dispersed in escrow. 

17 Q. Okay. So meaning Pacific Real Estate would 

18 get 154,000 and then you'd get 464,000 and some change? 

19 A. That's correct. 

20 Q. Okay. Earlier you talked about this lawsuit 

21 that Tomlinson Black filed against Kirk-Hughes and you 

22 testified at that lawsuit. 

23 

24 

25 

A. 

Q. 

A. 

Yes, sir. 

Do you know who won the lawsuit? 

Tomlinson Black won. 
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1 Q. Do you know how much money that Tomlinson 

2 Black got? 

3 

4 

5 

6 

7 

8 

A. 

believe 

It was more than their commission. I 

let's see. I believe it was 235,000 plus 

attorney fees. 

Q. Okay. Do you know if the --

A. 

Q. 

Plus interest. 

Right. Do you know if the 200-some thousand 

9 dollars that Tomlinson Black got in this 2008 lawsuit is 

10 the same as the 3.5 percent commission that is listed on 

11 this page of Exhibit 8? Do you know if it's the same? 

12 A. Yes, it would be the same. 

13 Q. Okay. So is it fair to say that Tomlinson 

14 Black has already been -- at least has a right to the 

15 191,870 by virtue of the judgment it got in its 2008 

16 lawsuit? 

17 

18 A. 

MR. HOWARD: Object to the form. 

Had the transaction occurred, yes. 

19 Q. Okay. So just so I'm clear, Tomlinson has 

20 been given a judgment for this, you know, 191,870, plus 

21 some, you know, attorneys' fees and interest; that's your 

22 understanding? 

A. Yes, sir. 

Q. Okay. And then what about Darlene Moore, do 

64 

23 

24 

25 you know if she's been paid through some other means, this 
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1 Number 12, but before we talk about Exhibit 12, what phone 

2 number did you have during calendar year 2004? 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

I believe I had (208) 660-3469. 

What's that again? 

(208) 660-3469. 

And that's calendar year 2004? 

I believe so. 

And is that a cell phone or a work phone? 

That was both. 

Okay. Did you have any other telephone 

numbers during calendar year 2004? 

A. That's what I primarily used. 

Q. Okay. How about calendar year 2005? 

A. 

Q. 

A. 

Q. 

A. 

Q. 

The same number. 

And that ' s ( 2 0 8 ) 6 6 0 - 3 4 6 9 ? 

Yes, sir. 

Is that still your number today? 

It is. 

Okay. And then did Mr. Peterson ever file a 

20 complaint against you with the Idaho Real Estate 

21 Commission? 

22 

23 

24 

25 

A. 

Q. 

A. 

believe. 

He did. 

What was that about? 

There were there were two points, I 

One was that I did not tell him in a timely 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

) ) 

fashion that the earnest money checked bounced, and the 

second point was that of the $50,000 that had been 

dispersed of the non-refundable earnest money. We had 

received $20,000 without the written permission of 

Ms. Kirk-Hughes. 

75 

Q. Okay. And do you have a memory as to what the 

Idaho Real Estate Commission concluded, if anything, about 

Mr. Peterson's complaint? 

A. Yes. I was assigned before the hearing 

a --they wanted to get a fine of $5,000 from me, and also 

from my broker, Al Braun. 

Q. 

A. 

Q. 

A. 

Okay. "They" being the commission 

The commissioners, yes. 

--wanted to get a fine of 5,000 from you? 

That's what they were -- that's what the 

16 prosecutor of the Idaho Real Estate Commission was asking 

17 the commissioners to assign to me. 

18 Q. Okay. What did the commissioners end up 

19 

20 

doing? 

A. The commissioners, basically, when I went 

21 before them -- and I went without any representation. 

22 

23 

24 

Q. Uh-huh. 

A. I said, "If I did anything wrong, you're my 

fellow real estate professionals." I said, "To the first 

25 point, could I have told Mr. Peterson earlier? Perhaps 
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1 maybe a few hours earlier, but I did not get the -- the 

2 earnest money did not go to the Pacific Real Estate trust 

3 account. It went to one of the other trust accounts. And 

4 as soon as I found that, I made it known to Mr. Peterson." 

5 I said, "But really it was a bogus contract 

6 because you're tying up $6 million worth of land with a 

7 refundable earnest money, which means if I don't like the 

8 color of your eyes or the smell on your teeth, for any 

9 reason, Ms. Kirk-Hughes could back this out." 

10 

11 

I said, "But this is what I did do, 

Mr. Chairman. I got the real buyer, which was not Darlene 

12 Moore, but Ms. Kirk-Hughes, and the real seller, 

13 Mr. Peterson, in a real contract with real non-refundable 

14 money, which I think it occurred around that end of 

15 July/August time period. 

16 "And July, August, September, November, 

17 90 days later, Mr. Peterson files a complaint against 

18 something that I corrected back in July/August. That 

19 would have been the time that he should have made the 

20 complaint." 

21 "And for the second point, sir, if I gave you 

22 a check for $100 and you went to Albertsons up the street 

23 and bought carrots and other produce, Albertsons did not 

24 require me to sign off on the buying of your carrots 

25 because the contract that I had with Mr. Peterson had 
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1 nothing to do with Ms. Kirk-Hughes having to sign off on 

2 what he does with his $15,000 after it was done." 

3 The investigator was a fellow by the name of 

4 Terry Ruettgers. Terry Ruettgers hated net listings and 

5 he utilized this case to prosecute the concept of net 

6 listings. 

7 So what happened was the one who loses the 

8 case pays the attorneys' fees. Mr. Braun's fine was 

9 reduced from 5,000 to zero. My fine was reduced from 

10 5,000 to $250, but the Idaho Real Estate Commission paid 

11 the attorney fees. 

77 

12 So I'm not sure what that meant, but they were 

13 very responsive to my explanations. And there was a 

14 gentleman there from southern Idaho who said, "I've been 

15 the longest agent here in 56 years and if they have a 

16 problem with net listings, they should change the statute. 

17 They shouldn't try to prosecute you." 

18 Q. Okay. So you were fined $250 

19 

20 

21 

22 

23 

A. 

Q. 

A. 

Q. 

A. 

Yes. 

-- ultimately? 

Uh-huh. 

Okay. And you paid that fine? 

I did. 

24 Q. All right. So you've been handed Exhibit 

25 Number 12. Have you seen Exhibit Number 12 before? 
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1 Q. All right. So looking at Exhibit 11 on the 

2 upper right-hand side, there's a "Clerk District Court" 

3 stamp. Do you see that? 

4 

5 

6 

7 

8 

9 

A. 

Q. 

A. 

Yes, sir. 

And what's the date on that stamp? 

July 15th, 2010. 

Q. And the title of Exhibit 1 is "Full 

Satisfaction of Mediated Settlement Agreement." 

A. Yes, sir. 

Right? 

10 Q. So is it fair to say by July 15th, 2010, you, 

87 

11 the plaintiff in the CV-2007-8038 lawsuit, had reached a 

12 full satisfaction of mediated settlement agreement against 

13 defendants Lenore Peterson and Delano Peterson? 

Yes, sir. 14 

15 

16 

17 

18 

19 

A. 

Q. Okay. And then looking at Exhibit B, there's 

two stamps on the right hand middle of Exhibit B. 

going to direct your attention to the lower stamp. 

finger is right there by the lower stamp. 

I'm 

Your 

A. I see it, sir. 

20 Q. And do you see where it says "BBB date"? 

21 A. Yes, sir. 

22 Q. And what's that date? 

23 A. The date looks like 16th, but it must be 

24 10/28/2018. 

25 Q. Probably 2010, as opposed to 2018? 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

A. 

Q. 

A. 

Q. 

A. 

about that. 

Oh, sorry. 2010. 

We're not there yet. 

No. 

Okay. 

But it almost looked like an 8, something 

Q. No, it's all right. And do you have an 

understanding what this 10/28/2010 date means as it 

relates to Exhibit B? 

A. No, I don't. 

Q. Okay. I'm going to represent to you that 

88 

10/28/2010 is the date that this judgment, Exhibit B, was 

recorded with the Kootenai County auditor. You understand 

that? 

A. 

Q. 

Yes, sir. 

And the judgment that was rerecorded with the 

17 Kootenai County auditor on October 28th, 2010, was for 

18 $941,000. Do you understand that? 

19 

20 

21 

22 

23 

24 

A. Yes, sir. 

Q. Okay. So my question to you is why didn't you 

reduce the $941,000 that you got in this judgment of 

March 11th, 2009, based off of what you received from the 

Petersons? 

A. It wasn't disclosed and I had a judgment and I 

25 didn't have to do it. 
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6 

Q. 

) 
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Okay. So you're trying to recover twice then? 

A. The judgement was the judgment and I'm just 

recovering what the judgment was, what our judgment was 

for. 

Q. 

A. 

Okay. The judgment was for $941,000? 

Yes. 

7 Q. And you received some of that, you can't tell 

8 me what, from the Petersons; right? 

9 A. Yes. 

10 Q. And you received that on July -- on or about 

11 July 15th, 2010? 

12 A. Yes. 

13 Q. And then in October 28th of 2010 you 

14 re-recorded the judgment still asking for $941,000; right? 

15 

16 

A. 

Q. 

Correct. 

Even though you've been paid some of it 

17 already? 

18 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 

Yes. 

So you're trying to get paid twice to some 

extent; right? 

A. The judgment is what it is. There are other 

costs involved with years of attorneys' fees and so forth. 

The answer is the judgment -- I just stand for what the 

judgment was. 

Q. Do you think that's fair? 
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1 A. The answer is we received nothing all these 

2 years and the answer is, yes, I think it is fair. 

3 Q. Okay. Let's go to paragraph 3.8 of the 

4 complaint. It's on page 3. 

5 

6 

7 

8 

9 

A. 

Q. 

A. 

Q. 

A. 

I'm sorry, sir? 

3. 8. 

3 point? 

Eight. 

Yes, sir. 

Q. Okay. Paragraph 3.8 of Exhibit 12, the 

90 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

complaint in the CV13-866 action, says, "Defendant 

Kirk-Scott, Limited, may claim an interest in the property 

as a result of a deed of trust recorded on 9/17/2010 as 

instrument 2282148000. (Exhibit C)." 

Do you see that? 

A. Yes, sir. 

Q. Okay. Explain to me in your own words what 

paragraph 3.8 means to you. 

A. It means that the Defendant Kirk-Scott, 

20 Limited, claims an interest based on a deed recorded on 

21 9/17/2010. 

22 Q. And how did you come to find out that 

23 Kirk-Scott had this deed which was recorded on 9/17/2010? 

24 

25 

MR. HOWARD: Object to the form. 

A. I knew that Kirk-Scott had fee simple interest 
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1 A. That's why I used the "she," sir. 

2 Q. Okay. You use the phrase "fee simple" though. 

3 What do you mean by that? 

4 A. Owning the property without any encumbrances 

5 of a mortgage or trust deed on it. 

6 Q. Okay. So clear title. You knew in 2004 that 

7 Kirk-Scott had clear title to the property? 

8 A. The property, yes. 

9 Q. Okay. And what do you mean by "the property"? 

10 A. The properties would have been, I believe, the 

11 Mayvis Sloan and/or Atkinson property. 

12 Q. Okay. And then how did you -- how did you 

13 come about how do you know that? How do you come 

14 about -- come into possession of this knowledge? 

A. 15 It was on the closing documents. 

Q. 16 The closing documents for what? 

A. 17 The closing of the Mayvis Sloan and 

Atkinson 18 and/or Atkinson parcels. 

19 Q. Okay. So the original question, though, is 

20 how did you -- your complaint references Exhibit C; 

21 correct? 

22 A. Yes. 

23 Q. Okay. Turn to Exhibit C of your complaint. 

24 And you're at Exhibit C of your complaint? 

25 A. Yes. 
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1 2004/2005 -- strike that. 

2 In 2005, did you take any steps to see if any 

3 entity had title in the Sloan or Atkinson property? 

4 A. The answer is that in 2005 I did not know the 

5 deed nor did I take steps. As of the end of 

6 November -- or the beginning of November, the contract 

7 with Mr. Peterson and I was over and there was no 

8 purchase -- there was -- I had no -- I had no 

9 communication with anyone so I did not know about it and I 

10 didn't take steps. If I knew about it, that would be one 

11 thing, but I didn't know about it. 

12 

13 

14 

15 

16 

17 

18 

19 

Q. Understanding you didn't know about it, but 

did you take any steps in 2005 to see if any, any title, 

not just that deed, but anybody else was claiming an 

interest in the Sloan or Atkinson properties? 

A. The answer is it -- the answer is no; however, 

had I known about it, I would have, but I did have no 

knowledge of this fee. 

Q. Okay. Did you instruct any agents of yours, 

20 and by "agents'' I mean title company, employee, even 

21 lawyer, any any agents to do any searches of 

22 the -- hold on -- of the title of the Atkinson or Sloan 

23 properties in 2005? 

24 MR. HOWARD: To the extent it asks for any 

25 communications between myself and him, I would instruct 
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1 him not to answer. With regard to the rest of the 

2 question, you can answer that. 

3 

4 

5 

6 

7 

8 

9 

10 

Q. Okay. Go ahead. 

A. Which portion? Oh, the --

Q. Don't tell me about what you and your lawyer 

discussed in 2005. 

A. 

Q. 

A. 

Q. 

Right. 

But besides you and your lawyer -­

Uh-huh. 

-- did you instruct any other agents to look 

11 into who had title or who had a lien on the Atkinson or 

12 Sloan property in 2005? 

13 

14 

A. 

Q. 

Besides my counsel, no. 

Okay. Same question for 2006. Besides your 

15 lawyer, did you instruct anybody else to check out the 

16 title to the Atkinson or Sloan properties in 2006? 

A. No, sir. 

Q. Okay. 2007. Besides your lawyer, did you 

instruct any agent to check the title to the Sloan or 

Atkinson properties in 2007? 

95 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. My communication after that time was only with 

my counsel. 

Q. 

A. 

Q. 

Okay. 

With no other agents. 

Okay. 
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A. 

Q. 

) 
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To this date. 

All right. So from 2007 to this date, the 

3 only agent who you've addressed title, liens, encumbrances 

4 on the Sloan and Atkinson property is your lawyer; right? 

5 A. Only with Mr. Howard. 

6 MR. CROTTY: Okay. And I -- Mr. Howard, I 

7 take it if I start asking about that communication between 

8 you and him regarding that, you're just going to tell him 

9 to stop? 

10 

11 

12 

MR. HOWARD: (Nodding head) . 

MR. CROTTY: Okay. All right. 

MR. HOWARD: Mr. Howard nods yes, 

13 affirmatively. 

14 Q. (BY MR. CROTTY:) So when is the first time 

15 you actually saw Exhibit C to your 2013 complaint, 

16 CV-13-866? 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 

A. 

It was this spring in 2013. 

And your lawyer showed it to you? 

Yes, he did. 

Q. Okay. And you haven't -- nobody else other 

than your lawyer has shown you the November 18th, 2004, 

deed of trust; correct? 

A. No, sir. 

Q. 

A. 

All right. Are you married? 

Yes, I am. 
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1 Q. Did you read it? 

2 A. Yes, I did. 

3 Q. Okay. And in reading the deed of trust dated 

4 November 18th, 2004, was there anything in that document 

5 that confused you? 

6 A. I never heard of it. The answer is it was the 

7 first time I saw it and anything that confused me, 

8 Ms. Kirk-Hughes had multiple, multiple -- basically she 

9 had multiple LLCs and different entities and the fact that 

10 there would be communication among her various entities, 

11 she had a great history of moving things from one to 

12 another. So the fact that she would produce this, did it 

13 surprise me? It didn't surprise me, but that was the 

14 first time I saw it. 

15 Q. Okay. That wasn't my question, though. My 

16 question was: When you read this deed of trust, were 

17 there any words in the deed of trust of November 18th, 

18 2004, that confused you, that didn't make sense to you? 

19 A. The words, no, sir. 

20 Q. Okay. So there's nothing confusing to you 

21 about the November 18th, 2004, deed of trust? 

22 A. There's nothing confusing as to what the words 

23 mean. 

24 MR. CROTTY: Can we just take a couple of 

25 minutes, talk to my colleague here, and that should be it. 
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1 (A brief recess was had.) 

2 Q. (BY MR. CROTTY:) Okay. A couple more 

3 questions. 

4 A. Yes. 

5 Q. We're still on the Kirk-Scott deed of trust on 

6 November 18th, 2004. Do you understand? 

7 A. Yes, sir. 

8 Q. All right. So prior to 2013 when you were 

9 first handed a physical copy of the November 18th, 2004, 

10 Kirk-Scott deed of trust, did you have any idea that 

11 Kirk-Scott claimed an interest in the properties? 

12 A. I did not know of any claim of interest in the 

13 properties or this deed of trust. No, I did not. 

14 Q. Okay. Do you know if your agent had any idea 

15 as to whether Kirk-Scott claimed an interest via a deed of 

16 trust in the subject properties? 

17 A. My agent? 

18 Q. Yes. Your lawyer. I'm asking if you knew 

19 what he knew. 

20 MR. HOWARD: Claim of privilege. I mean, 

21 you're-- don't answer that. If I told you something, 

22 don't answer it. 

23 MR. CROTTY: Okay. 

24 THE WITNESS: The only thing that was odd 

25 about this deed of trust, looking at this I understand --
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1 MR. HOWARD: What was his question? 

2 THE WITNESS: Oh, sorry. 

3 MR. HOWARD: Okay. Listen to his 

4 question; answer his question. 

5 

6 

THE WITNESS: Sorry. 

MR. HOWARD: I told you if -- if there's 

7 anything I told you, don't tell him. 

8 THE WITNESS: No. Okay. 

9 MR. HOWARD: If there's something else, 

10 feel free to tell him. 

11 

12 Q. 

THE WITNESS: Okay. I'm sorry. 

(BY MR. CROTTY:) Okay. You were about ready 

13 to say something. I don't want you to tell me anything 

14 that you've told your lawyer or your lawyer told you; do 

15 you understand that? 

16 

17 

A. 

Q. 

Yes. 

So is what you were about to tell me anything 

18 involving attorney-client communication? 

19 

20 

A. Yes, so I won't mention it. 

MR. CROTTY: Okay. All right. Tyler, do 

21 you have anything else? 

22 

23 

MR. WAITE: No. 

MR. CROTTY: Sir, thanks for your time. 

24 realize this isn't the most joyous of occasions, but we 

25 appreciate it. Thanks. 

I 
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MICHAELS. BISSELL 
CAMPBELL & BlSSELL, PLLC 
Corbet-Aspray I louse 
H20 W. 71

h Avenue 
Spokane, Washington 99204 
Telephone: (50lJ) 455-7100 
Facsimile: (50()) 455-7111 
ISB No. 5762 

Attorneys for Defendant Kirk-Hughes 
Development, LLC 

STAT£ OF IDAHO } SS 
COUNTY OF KOOTENAI 
FILED: 

2013 JUN 25 AM 10: 44 

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 

ALAN GOLUB and MARILYN 
GOLUB, husband and wife, 

Plaintiffs, 

VS. 

) 
) 

Ot-J;>o?:B 
Case No. CV QI) 13-86 

) AFFIDAVIT OF DARLENE 
) MOORE IN OPPOSITION TO 
) PLAINTIFFS' MOTION FOR 
) SUMMARY .JUDGMENT 
) 
) 
) 
) 
) 
) 

KIRK-HUGHES DEVELOPMENT, 
LLC, a Delaware limited liability 
company; KIRK-SCOTT, LTD., a Texas 
corporation; INTERNAL REVENUE 
SERVICE; TOMLINSON NORTH 
IDAHO, INC., an Idaho corporation, ) 

Defendants. 

STATE OF NEVADA 

COUNTY OF CLARK 

) 
) ss. 
) 

) 
) 

I. DARLENE MOORE, being first sworn upon oath, say as follows: 

I. I am over the age of 18 and have personal knowledge of and am competent 

to testify concerning the matters contained herein. 

2. In 2004 I was a licensed Real Estate Broker in Nevada and became a 

licensed Real Estate Broker in Idaho, as well. 
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3. In the spring of 2004, I purchased some properly in Coeur d'Alene, Idaho 

and uti I ized the services of Thomas & Black Real Estate Company. My representative with 

this Company was Dean Anderson. I explained to Dean that I was in the process or 

obtaining my broker's license in Idaho, at which time Dean advised that he was aware or 

several investment opportunities and wanted to introduce me to another individual he 

worked with of Pacific Realty known as Alan Golub. 

4. On or about May 8, 2004, I traveled to Coeur d'Alene and requested a client 

of mine, Geraldine Kirk-Hughes, to accompany me. I had previously planned to travel to 

Coeur d'Alene that week with another client, Larry Lathan. 

5. I mel with Dean Anderson who introduced me to Alan Golub. We had a 

pre-arrangement that any commissions paid as a result or me introducing my client to them 

would be split equally among the three of us. 

6. On or about May 2004, myself, Dean Anderson and Alan Golub introduced 

Geraldine Kirk-Hughes to the Sloan property, at which Lime she was also shown the 

Peterson property, as well as the Atkinson property. I was told by Alan that the 

commission that the seller had agreed to pay was 7%. 

7. Prior to departing Coeur d'Alene, Geraldine Kirk-Hughes had made an offer 

on the Sloan Property and had stated that she would send the escrow deposit of $25,000.00 

upon her return to Las Vegas. 

H. Alan Golub had explained that his listing agreement on the Peterson parcel 

was going to expire on May 10, 2004, and had hoped that my proposed buyer, Larry 

Lathan, was going to purchase the property. He also said that he had arranged for Arnold 

Palmer's Company to look at the property the following week. 1 then agreed to submit an 
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offer on the Peterson property, subject to Larry Lathan actually providing me with the 

$50,000.00 earnest money. I had informed Mr. Golub that the check was not good and 

could only be made good upon Mr. Lathan's subsequent agreement to purchase the property 

and to provide me with the escrow money. He was told he could not deposit the check 

without my consent. Within days, I informed Mr. Golub that Larry Layton was not 

interested in purchasing the Peterson's parcel, at which time I suggested that we try to 

persuade Geraldine Kirk-Hughes to purchase the Peterson property, as well. 

lJ. Alan Golub and Dean Anderson arranged for a group of professionals 111 

Coeur d'Alene to present the potential development project to Geraldine Kirk-Hughes and 

her sister Balinda Antoine, who had traveled from Texas, in an attempt to persuade them to 

purchase the Peterson property. 

I 0. Balinda Antoine made it clear to all of us that she was not interested in the 

Peterson property and if she decided to become involved at all, it would only be in 

reference to the Sloan parcel subject to the property being appraised at the proposed sale 

pnce. The property was subsequently appraised and was substantially less than the 

proposed sale price or 1.5 Million Dollars. I was then told by Mr. Golub that the sale price 

would be reduced to he consistent with the appraised value. He further advised that the 

commission would not he paid for several months, as the seller was being required to carry 

" Note of approximately $300,000.00 and upon receipt of these funds I would be paid my 

1/3 commission. 

II. Subsequent to Mr. Golub's presentation, Melody Jones, Mr. Golub, 13alinda 

Antoine, Geraldine Kirk-Hughes and I participated in a conference call to discuss the 

purchase or the Sloan property. During that call, Balinda made it clear that the property 
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title needed to be in Kirk-Scoll, Ltd.'s name because Kirk-Scott Ltd., was the sole entity 

financing the transaction. 

12. Alan Golub never revealed that there was a net listing involved in the 

Peterson and Sloan transaction and specifically advised that there was a standard 

commission agreement of 7%. In late July, Alan Golub asked me to assign my interest in 

the purchase contract on the Peterson parcel. I told him that I was reluctant to do this, as no 

consideration was ever paid for that escrow that it should have never be opened. I advised 

him lo get a new contract signed by Geraldine and have her pay the earnest deposit. It is 

my understanding, from the information I received from Alan, that he did this on August 6, 

2004. 

13. Throughout the summer and fall of 2004, I continued to have contact with 

Alan on a weekly basis, as we both were trying to assist Ms. Kirk-Hughes in acquiring the 

necessary funding to purchase the Peterson property. Ms. Kirk-Hughes had advised both 

Alan and myself that she was relying on her sister, Balinda Antoine, to acquire the 

t'inancing for the Sloan property. 

14. Your Affiant was present when Alan advised Ms. Kirk-Hughes that the 

property should be owned by the entity that would be filing the application for 

development, at which time Ms. Kirk-Hughes stated that she would form a separate 

corporate entity for this purpose. 

15. In November of 2004, Alan contacted me prior to my wedding on November 

I I. 2004, expressing his concern that the transaction was not going to close as scheduled in 

November, at which time I advised Alan that it was my belief that Ms. Kirk-Hughes was 

still interested in the property and still interested in pursuing the development because she 
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had recently created a corporation called Kirk-Hughes Developme,nt and had asked me to 

prepare a Note and Deed of Trust in favor of her sister, Balinda Antoine, to exchange for 

the title to the Sloan property that had been purchased in Kirk-Scott Ltd. name. Alan had 

proposed that Ms. Kirk-Hughes usc the Sloan parcel to acquire financing to assist Ms. Kirk-

H ughcs in purchasing the Peterson property. I told them this was not possible as I had 

already prepared the mortgage in favor of Balinda. Alan and I continued to talk throughout 

the winter. Alan specifically requested that I encourage Ms. Kirk-Hughes to allow the two 

of us to he the resident real estate agents for the Development once she acquires the 

approval. 

16. In about April of 2005, I was contacted by Geraldine Kirk-Hughes and 

informed that she had learned that there was a net listing in both transactions and that I had 

failed to disclose this to her. Subsequent to this revelation my relationship with Ms. Kirk-

!-1 ughcs became estranged. I contacted Alan to discuss these revelations and to inquire 

about the monies he owed me in commissions, at which time he promised to pay the same 

and again requested my assistance in persuading Geraldine Kirk-Hughes to usc his services 

in developing the project. I advised him that he would have to do this himself as Ms. Kirk-

Hughes was no longer speaking with me. 

17. In 2006, I was again contacted by Alan Golub requesting my cooperation in 

participating in a lawsuit against Geraldine Kirk-Hughes to recover unpaid commissions 

due as it relates to the Peterson parcel. I advised Alan that I was not interested in incurring 

any expenses in commencing litigation as it was my opinion that he did not have a 

meritorious claim for the following reasons: I) His listing agreement expired on May 10, 

2004, I hus, the I KO day to collect a commission from a registered prospective buyer would 
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have expired in November 2004. 2) That I was the procuring cause on this transaction 

since I introduced the buyer to all three parcels and had yet to be paid the commission 

promised for the parcels that had already closed. 3) I reminded Alan that Balincla Antoine 

had a mortgage on the Sloan parcel so there would be no asset to collect against. 

FURTHER YOUR AFFIANT SA YETH NAUGHT. 

DATED this 21st day of June, 20 13. 

SUBSCRIBED AND SWORN to 

before me this 21st day of June, 2013. 

1'1 ( 

.$iJLft.nu~ 
DARLENE MOORE 

OLLIE M. KIRK 
Notary Public State of Nevada 

No. 94-4040-1 
· .. , ·.~.).- My appt. exp. April 11, 2014 
~·~ 
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• l 

CERTIFICATE ~~ERVICE 

I HEREBY CERTIFY that on the z,..ffiay of June, 2013, I caused to be served 
a true and correct copy of the foregoing document to the following: 

D HAND DELIVERY Michael T. Howard 

D U.S. MAIL Winston & Cashatt, P.S. 
[g] OVERNIGHT MAIL 601 W. Riverside #1900 

D FACSIMILE Spokane, W A 99201 

D EMAIL 

D HAND DELIVERY Matthew Z. Crotty 

D U.S. MAIL Crotty & Son Law Firm, PLLC 
[g] OVERNIGHT MAIL 421 W. Riverside Avenue, Ste. 1005 

D FACSIMILE Spokane, WA 99201 

D EMAIL 

D HAND DELIVERY RyanM. Best 

D U.S. MAIL Best Law, PLLC 
[gl OVERNIGHT MAIL 421 W. Riverside Avenue, Ste. 1005 

D FACSIMILE Spokane, WA 99201 

D EMAIL 

D HAND DELIVERY Douglas S. Marfice 

D U.S. MAIL Ramsden & Lyons 
[g] OVERNIGHT MAIL P.O. Box 1336 

D FACSIMILE 

D EMAIL 

~--

MICHAEL S. BISSELL 
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MICHAEL S. BISSELL 
CAMPBELL & BISSELL, PLLC 
Corbet-Aspray House 
820 W. 7111 A venue 
Spokane, Washington 99204 
Telephone: (509) 455-7100 
Facsimile: (509) 455-7111 
ISB No. 5762 

Attorneys for Defendant Kirk-Hughes 
Development, LLC 

STATE OF IDAHO I 

COUNTY OF KOOTENAif SS 
FILED: 

ZOI3 JUN 25 AM 10: 44 

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 

ALAN GOLUB and MARILYN ) Case No. CV ~rl-sf!J3B 
GOLUB, husband and wife, ) 

Plaintiffs, 

vs. 

KIRK-HUGHES DEVELOPMENT, 
LLC, a Delaware limited liability 
company; KIRK-SCOTT, LTD., a Texas 
corporation; INTERNAL REVENUE 
SERVICE; TOMLINSON NORTH 
IDAHO, INC., an Idaho corporation, 

Defendants. 

STATE OF NEVADA 

COUNTY OF CLARK 

) 
) ss. 
) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

AFFIDAVIT OF GERALDINE 
KIRK-HUGHES IN OPPOSITION 
TO PLAINTIFFS' MOTION FOR 
SUMMARY JUDGMENT 

I, GERALDINE KIRK-HUGHES, being first sworn upon oath, say as follows: 

1. I am over the age of 18 and have personal knowledge of and am competent 

to testify concerning the matters contained herein. 

2. I have known Alan Golub since May 2004. 
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3. Mr. Golub held himself out as a competent and experienced real estate 

professional. Mr. Golub represented that he was knowledgeable regarding various 

permitting requirements pertaining to property development. Mr. Golub indicated that part 

of his professional due diligence required obtaining and reviewing title reports prior to 

facilitating any real estate transaction. Mr. Golub had an understanding of the importance 

for a purchaser to have clean title to property. 

4. In May 2004, I traveled to Coeur d' Alene, Idaho, with Darlene Moore as 

her guest. She had previously advised that she was in the process of acquiring her Idaho 

Broker's License and had previously acquired several investment properties for herself. 

5. While in Coeur d'Alene I was introduced by Darlene Moore to Dean 

Anderson of Tomilson & Black and to Alan Golub of Pacific Realty. I traveled with the 

three of them to visit various properties in the Coeur d'Alene area. I was specifically 

shown the Sloan property and other surrounding properties that I later learned were the 

Peterson property and the Atkinson property. 

6. While at the Sloan property I contacted my sister Balinda Antoine. I 

informed her of the attributes of the Sloan property and asked if she would be interested in 

assisting me in purchasing the property, at which time she told me that she probably would. 

7. Prior to my departure from Coeur d'Alene I submitted an offer on the Sloan 

property. I was specifically told that the commission on the Sloan property was 7% and 

that it would be equally divided between Darlene Moore, Alan Golub, and Dean Anderson. 

It was my understanding that Dean Anderson would actually represent me because Ms. 

Moore had yet to acquire her broker's license in the state of Idaho, but expected to receive 

her license prior to closing. Prior to my departure from Coeur d'Alene on May 8, 2004, I 
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made an offer to purchase the Sloan property with the understanding that I would submit 

the earnest money deposit of $25,000.00 upon my return to Las Vegas and upon further 

consultation with my sister. Several days later I caused to be wired the $25,000.00 to the 

Title Company to open the escrow. During the interim the property was appraised and it 

was determined that the value of the property was substantially less than the contract price, 

at which time I declined to close the transaction unless the sales price was adjusted. The 

seller agreed to adjust the sales price to be consistent with the appraised value. 

8. Prior to the scheduled closing day of the Sloan parcel, my sister Balinda 

Antoine visited Coeur d'Alene to inspect the property, at which time she was introduced to 

Alan Golub. Alan Golub had arranged a team of local professionals to assist him in 

marketing additional properties to both me and my sister that were adjacent to the Sloan 

property. My sister advised that she was not interested in any of the adjacent properties and 

if she decided to proceed it would only be as to the Sloan property. 

9. The majority of Mr. Golub's presentation was directed at Balinda because I 

communicated to Mr. Golub that in the event we were interested in purchasing any 

property, my sister would likely be financing a large part of the transaction. Mr. Golub 

always knew that Balinda would have an interest in the Sloan property. 

10. Subsequent to Mr. Golub's presentation and prior to the closing on the Sloan 

parcel, Melody Jones, Mr. Golub, Balinda Antoine, and I participated in a conference call 

to discuss the purchase of the Sloan property. During that call, Balinda made it clear that 

the property title needed to be in Kirk-Scott, Ltd.'s name because Kirk-Scott Ltd. was the 

sole entity financing the transaction. 

11. In July, after many phone calls from Darlene Moore and Alan Golub, I was 
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persuaded to make an offer on the Peterson parcel. Alan Golub was previously under 

contract to purchase the Atkinson property and advised your Affiant that he could not 

acquire the funds to close and pleaded with me to purchase the Atkinson parcel, so that he 

would not lose his earnest money deposit. On July 30, I received a phone call from Melody 

Jones with Alan Golub present, wherein I was informed that the transaction had to be 

closed that day or Alan would lose his deposit as the seller would cancel the escrow. As a 

result of Alan's plea, I made an arrangement for a check to be hand-delivered to Fidelity 

Title to close the transaction. From the monies delivered I agreed to pay $50,000.00 as 

earnest money deposit to acquire the Peterson parcel and executed a sales contract dated 

August 6, 2004. 

12. In September 2004, I attended a meeting in Las Vegas at Darlene Moore's 

home. Mr. Golub was present at that meeting and was staying in Ms. Moore's home during 

his trip to Las Vegas. During our meeting, Mr. Golub and I talked about the future 

development of the properties and his interest in marketing the development. Alan had 

previously advised me that a single entity would need to own the Sloan, Atkinson, and 

Peterson properties to obtain the necessary permitting. I told Mr. Golub that I was forming 

a separate entity to develop the land, and that title to all properties would be transferred to 

the new company. I specifically told Mr. Golub that I was giving my sister a mortgage or 

deed of trust to secure Kirk-Scott, Ltd.'s interest. 

13. Mr. Golub recommended that I contact specific individuals to be part of a 

team to conduct due diligence to ensure that development of the Peterson property was 

feasible. In short, Mr. Golub was involved throughout the entire process while we were 

conducting due diligence in an effort to get the development underway. 
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14. Your Affiant made it clear to Darlene Moore and Alan Golub that financing 

was necessary to close the Peterson property, at which time your Affiant began to explore 

financing opportunities with the assistance of Darlene Moore and Alan Golub. Your 

Affiant made several efforts to obtain the financing but was unsuccessful, thus, I was 

unable to close the transaction on November 12, 2004, as scheduled. 

15. In February of 2005, Kelly Polatis contacted Delano Peterson and asked if 

he was still interested in selling the property, at which time Mr. Peterson advised that he 

would not sell the property to Geraldine Kirk-Hughes or Kirk-Hughes Development but 

would sell the property to Kelly Polatis. Mr. Polatis negotiated the terms of the contract 

and Mr. Peterson agreed to provide 100% of the financing. A financial alternative that had 

not been provided to your Affiant. 

16. On March 1st 2005, Kelly Polatis entered into a contract with Mr. Peterson to 

purchase the Peterson parcel. Thereafter, Kelly Polatis assigned his interest in the parcel to 

Kirk-Hughes Development and Kirk-Hughes Development began making the required 

payments to Mr. Peterson. 

17. Mr. Golub remained in contact with me throughout most of2005, even after 

Kelly Polatis purchased the Peterson property. I specifically remember an occasion in May 

2005 when Mr. Golub brought me flowers while I was staying in Hayden. I was surprised 

to see Mr. Golub because I did not inform him I would be in town, and he just showed up at 

the Clark House in Hayden, where I was staying. The purpose of Mr. Golub's visit was to 

market himself as a potential member of my development team. Mr. Golub continued to 

call me for several months thereafter in an effort to become part of my development team. 

Mr. Golub did not threaten to sue until after Kirk-Hughes Development chose not to use 
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Mr. Golub to market the development. Alan stated that he felt that he had earned the 

opportunity because he had introduced me to the engineer, the planning director and most 

of the professionals that I was currently employing. 

18. Alan would often invite himself to various design meetings. In the summer 

of 2005, I invited Jim A wtry and Renee Powell to review the project for suitability as a golf 

course community. Alan showed up at the restaurant where we were, along with his 

mother, at which time I asked him to excuse himself. I agreed at that time that he could 

schedule an appointment and meet with Brian Bills to discuss his continued involvement. I 

believe I last met with Alan in August of 2005; however, he showed up at every public 

hearing Kirk-Hughes Development had before the County Commissioner for the calendar 

years of 2006 and 2007. 

19. Kirk-Hughes Development subsequently submitted an application for PUD 

Approval/Subdivision Approval and said request was denied. 

20. Subsequently, Kirk-Hughes Development defaulted on the mortgage 

payments to Peterson and the property was subsequently reverted to Peterson's ownership. 

21. Commissions were paid on the Sloan parcel and the Atkinson property. 

Commission was not paid on the Peterson property because no commission was due, as the 

contract that your Affiant had with Peterson never closed and could not close because of 

lack of financing. Secondly, I did not acquire an interest in the Peterson Property within 

180 days of the expiration of the listing agreement that Pacific Realty had with Delano 

Peterson. 

22. In November of 2004, your Affiant requested Darlene Moore to prepare a 

Note and Deed of Trust in favor of Kirk-Scott Ltd. to cover the monies spent by Balinda 
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Antoine to acquire the Sloan parcel. Your Affiant specifically informed Alan of this, as 

well as Darlene Moore, as they both were jointly working with your Affiant in November 

2004, to acquire financing to close the Peterson parcel and to acquire subsequent project 

approval. 

23. After Ms. Moore prepared the Note and Deed, your Affiant signed the same 

and submitted them to Kirk-Hughes Development Associates, Brian Bills and Kelly Polatis 

to file with the Recorder's Office. No one informed your Affiant that there was a defect in 

the legal description and that the Recorder's Office had rejected it for recording. 

24. Your Affiant discovered that it had not been recorded in 2010, when I was 

reviewing some of Kirk-Hughes Development's files that were being stored in Coeur 

d'Alene in my search of documents regarding another matter. Your Affiant provided the 

Note and Deed of Trust to Melody Jones and asked her to confirm whether or not it had 

been recorded and if not, to record the same. 

FURTHER, your affiant sayeth naught. ,-~ ~ 

_} .. -
,.......JL..<O'-"-~"'-

SUBSCRIBED AND SWORN to before me this Z t1 day of June, 2013. 

AURA REYES 
NotaJy Public State of Nevada 

No. 90-1514-1 
My appt. exp. Aprilll, 2014 

z:\ 1723\drafts\geraldine.aff.20 130607 .do ex 
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Attorneys for Defendant Kirk-Hughes 
Development, LLC 
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 

ALAN GOLUB and MARILYN 
GOLUB, husband and wife, 
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KIRK-HUGHES DEVELOPMENT, 
LLC, a Delaware limited liability 
company; KIRK-SCOTT, LTD., a Texas 
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SERVICE; TOMLINSON NORTH 
IDAHO, INC., an Idaho corporation, 

Defendants. 
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AFFIDAVIT OF MELODY JONES 
IN OPPOSITION TO 
PLAINTIFFS' MOTION FOR 
SUMMARY JUDGMENT 

I, MELODY JONES, being first sworn upon oath, says as follows: 

1. I am over the age of 18 and have personal knowledge of and am competent 

to testify concerning the matters contained herein. 
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2. I was an escrow officer and have worked in the real estate field for 39 years. 

I was employed by First American Title Company from June 2002 to October 15, 2004. 

3. While I worked at First American Title Company, I was the escrow agent 

who assisted Mr. Golub with the closing of the Atkinson and Sloan properties which are at 

issue in this matter. 

4. I have known Alan Golub and Geraldine Kirk-Hughes since the summer of 

2004. 

5. I have worked with Alan Golub on six separate real estate transactions. Mr. 

Golub, acting as an agent for Pacific Real Estate, used First American Title Company to 

check the title of each of the six aforementioned properties. 

6. Based on my interactions with Mr. Golub, it was apparent that he understood 

that it was imperative for real estate agents to pull title reports to ensure that the underlying 

real estate is not encumbered. 

IIIII 

IIIII 

IIIII 

IIIII 

IIIII 

IIIII 

IIIII 

IIIII 

IIIII 

II Ill 
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7. Before the close of escrow, Mr. Golub was fully aware that Kirk-Scott, Ltd. 

was purchasing the property. There is no doubt that Mr. Golub knew that Ms. Antoine, 

acting on behalf Kirk-Scott, Ltd., was purchasing the property because of the collateral 

assignment that I facilitated and his extensive involvement throughout the process. The 

assignment was necessary so that Pacific Real Estate and Alan Golub could collect their 

entire commission. 

SUBSCRIBED AND SWORN to before me this n day of June, 2013. 

\''"""''''~ ".\\ ~"HAG~ ~ 
~\ ~t: .... ·········!:"it~ii'!: § ~··· ... ~ 
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Best Law, PLLC 
421 W. Riverside Avenue, Ste. 1005 
Spokane, WA 99201 

Douglas S. Marfice 
Ramsden & Lyons 
P.O. Box 1336 

.····1 
'\~ 
MICHAEL S. BISSELL 

AFFIDAVIT OF MELODY JONES IN OPPOSITION TO PLAINTIFFS' MOTION 
FOR SUMMARY JUDGMENT- 4 

Golub vs Kirk-Hughes, etal 41501-2013 and 41505-2013 321 of 584



MICHAEL S. BISSELL 
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Attorneys for Defendant Kirk-Hughes 
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STATE OF IDAHO } • .. 
COUNTY Of KOOTENAI SS 
FILED: 

2013 JUN 25 AM 10: 4·1 

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 

ALAN GOLUB and MARILYN 
GOLUB, husband and wife, 

Plaintiffs, 

vs. 

KIRK-HUGHES DEVELOPMENT, 
LLC, a Delaware limited liability 
company; KIRK-SCOTT, LTD., a Texas 
corporation; INTERNAL REVENUE 
SERVICE; TOMLINSON NORTH 
IDAHO, INC., an Idaho corporation, 

Defendants. 
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) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Ot-~03:,'6 
CaseNo. CV~ 

KIRK-HUGHES 
DEVELOPMENT, LLC'S 
RESPONSE IN OPPOSITION TO 
PLAINTIFF'S MOTION FOR 
SUMMARY JUDGMENT 

I. INTRODUCTION 

Mr. Alan Golub and Mrs. Marilyn Golub (collectively "Plaintiffs") sued the 

above named Defendants to determine the priority of various interests in real property in 

an effort to collect a $941,000 default judgment1 obtained from a lawsuit which began in 

2007. Several parties claim an interest in the property at issue. Plaintiffs recently moved 

1 The referenced default judgment should be vacated for numerous reasons which are articulated in Kirk­
Scott's motion to vacate, which Kirk-Hughes Development, LLC joins. 
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for summary judgment on the priority of the parties' relative interests. 

The issue before the Court hinges on when Plaintiffs had actual or constructive 

knowledge of Kirk-Scott Ltd.'s ("Kirk-Scott") interest in the property at issue. Based on 

the affidavits and evidence in the Court record, this determination must be made by a trier 

of fact. If a trier of fact finds that Mr. Golub knew about Kirk-Scott's interest in the 

Sloan property prior to obtaining and recording the March 11, 2009 judgment, it is 

impossible for Plaintiffs to be considered good faith purchasers or encumbrancers under 

Idaho's race notice statute. 

Plaintiffs go to great lengths arguing that the deed of trust was not properly 

acknowledged or recorded, and that they consequently did not have adequate notice. 

Rebuttals to these arguments are addressed in Kirk-Scott, Ltd.'s response memorandum 

which Kirk-Hughes Development incorporates herein by this reference. However, the 

Court need not reach any of the acknowledgement or bankruptcy recording issues in light 

of the evidence that Plaintiffs had actual knowledge of a prior adverse interest in the 

Sloan property. 

Plaintiffs claim they had no knowledge of prior interests in the disputed property 

and that they recorded their judgment in good faith without knowledge of other parties' 

unrecorded interests. However, Plaintiffs have offered inconsistent testimony regarding 

when they knew about Kirk-Scott's interest in the property-and affidavits establish that 

the Plaintiffs did in fact have knowledge of a prior interest in the Sloan property. Thus, 

there is a genuine issue of material fact which precludes summary judgment and 

Plaintiffs' motion should be denied. 
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II. FACTS 

In addition to the facts set forth in Kirk-Scott Ltd.'s Combined Statement of 

Facts, Defendant, Kirk-Hughes Development, LLC provides the following information: 

1. In May 2004, Geraldine Kirk-Hughes and Balinda Antoine attended a real 

estate presentation held by Mr. Golub. At the presentation, Mr. Golub focused his sale 

efforts on Balinda Antoine because he knew that Kirk-Scott had the financing available 

to purchase the Sloan property. (Affid. of Antoine, ~~ 3-4; Affid of G. Kirk-Hughes,~ 

8.) 

2. Balinda Antoine told Mr. Golub that if Kirk-Scott, Ltd. purchased any 

property, Kirk Scott's interest in the property must be secured. (Affid. of Antoine,~~ 5, 

8.) 

3. Mr. Golub was aware that Kirk-Scott, Ltd. was the sole entity purchasing 

the Sloan property. (Affid. of Jones, ~ 7; 2013 Golub Dep. at 92:6-18; Affid. of R. 

Campbell, ~ 3.) 

4. Mr. Golub is a sophisticated real estate professional that regularly checked 

title to the underlying properties and understood the importance of checking title to 

ensure that land is not encumbered. (Affid. of Jones,~~ 5-6, Affid. of Antoine,~ 5.) 

5. Mr. Golub testified at his June 12, 2013, deposition that he knew the 

Kootenai County Recorder's office and/or title companies were sources of information as 

to who claimed an ownership interest in property. (2013 Golub Dep. at 12:1-14:18; 

Affid. ofR. Campbell,~ 3.) 

6. During the initial stages of development Mr. Golub was involved in 

discussions related to the development of the various properties and sought to be a 
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marketing agent for Kirk-Hughes Development. (Affid. of G. Kirk-Hughes, ~~ 12-14, 

Affid. of Moore, ~~ 14-15.) 

7. Mr. Golub has personal experience developing real property in northern 

Idaho. (2013 Golub Dep. at 8:9-23, 9:19-25; Affid. ofR. Campbell,~ 3.) 

8. With regard to Mr. Golub's involvement in the development of the 

properties at issue, Mr. Golub advised Ms. Kirk-Hughes that a single entity needed to 

own all parcels of the real estate to facilitate development of the property. Mr. Golub 

was aware that Kirk-Hughes Development, LLC was created to take ownership of all 

properties and develop them. Additionally, Mr. Golub recommended that Ms. Kirk-

Hughes contact certain individuals to ensure that the development of the Peterson 

property was feasible. (Affid. of G. Kirk-Hughes,~~ 12-13; Affid. ofMoore, ~~ 14-15.) 

9. Mr. Golub visited Las Vegas to discuss the sale, development, and future 

marketing of the Sloan, Atkinson and Peterson properties. During that visit, Ms. Kirk-

Hughes informed Mr. Golub that Kirk-Scott would transfer title to the Sloan property to a 

new entity in exchange for a deed of trust or mortgage on the Sloan property. (Affid. of 

G. Kirk-Hughes,~ 12.) 

10. Mr. Golub was aware that Kirk-Hughes Development, LLC was created, 

and he made extensive efforts to be Kirk-Hughes Development, LLC's marketing agent 

from the fall of 2004 through the summer of 2005. (Affid. of G. Kirk-Hughes, ~~ 12-13; 

Affid. of Moore, ~~ 14-15.) 

11. In Mr. Golub's affidavit filed in support of his motion for summary 

judgment, he states that "my involvement in the sale of the Peterson property ended after 

the sale failed to close November 12, 2004. After that time, I had no further contact with 
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Kirk-Hughes, Kirk-Scott, Antoine, or Kirk-Hughes Associates." (Affid. of Golub,~ 1 0.) 

However, Ms. Kirk-Hughes and Ms. Moore have testified that Mr. Golub continued to 

contact each ofthem into the summer of2005. (Affid. of Moore,~~ 15-16; Affid. of G. 

Kirk-Hughes,~ 17.) 

12. In addition to Ms. Kirk-Hughes and Ms. Moore's testimony, Mr. Golub 

previously testified that he had contact with Ms. Kirk-Hughes. During a 2007 deposition, 

Mr. Golub stated that he spoke with Ms. Kirk-Hughes on the phone in January or 

February of 2005, and that he spoke with her again in the summer of 2005. (2007 Golub 

Dep. 173:2-179:13; Affid. ofR. Campbell,~ 2.) 

13. In his June 2013 deposition, Mr. Golub testified that he did not know 

Kirk-Scott's deed of trust existed until recently in 2013, when he was informed of its 

existence by his counsel, Mr. Howard. (2013 Golub Dep. at 94:1-9; Affid. of R. 

Campbell, ~ 3.) 

14. Mr. Golub previously testified in his affidavit in support of Plaintiffs 

motion for summary judgment that he "was not aware that Kirk-Scott had executed a 

Deed of Trust to Kirk-Hughes Development prior to Kirk-Scott recording one during 

Kirk-Hughes Development's bankruptcy on September 17, 2010." (Affid. of Golub, ~ 

14.) 

15. Mr. Golub testified that his lawyer gave him a copy ofthe Kirk-Scott deed 

oftrust, that he (Golub) read the deed oftrust, and that no words contained in the deed of 

trust confused him. (2013 Golub Dep. at 98:3-19; Affid. ofR. Campbell,~ 3.) 

16. Mike Howard, Mr. Golub's sole agent responsible for recording the March 

11, 2009 judgment, re-recorded the default judgment within hours of when Kirk-Hughes 
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Development's bankruptcy was dismissed. (Affid. ofM. Howard, ~10.) 

17. Mr. Howard acted as Mr. Golub's agent and was the sole person 

responsible for checking the title on Kirk-Hughes Development's properties prior to 

recording the March 11, 2009 judgment. (2013 Golub Dep. at 94:2-96:23; Affid. of R. 

Campbell,~ 3.) 

18. When asked whether Mr. Golub's agent had previous knowledge of other 

encumbrances on the Sloan property, Mr. Golub claimed the attorney-client privilege and 

Mr. Howard instructed: "If I told you something, don't answer it." Mr. Howard 

repeatedly instructed Mr. Golub not to answer questions regarding when Mr. Howard 

learned about prior interests to the Sloan property. (2013 Golub Dep. at 99:8-22, 100:6-

10; Affid. ofR. Campbell,~ 3.) 

III.ARGUMENT AND AUTHORITY 

Idaho Rule of Civil Procedure 56( c) provides that summary judgment is only 

proper when "the pleadings depositions, and admissions on file, together with the 

affidavits, if any, show that there is no genuine issue as to any material fact and that the 

moving party is entitled to a judgment as a matter of law. Inferences are to be drawn in 

favor of the nonmoving party. Farmer's Ins. Co. of Idaho v. Brown, 97 Idaho 380, 381, 

544 P.2d 1150, 1151 (1976). On summary judgment, the district court is not permitted to 

weigh the evidence or to resolve disputed factual issues. Carman v. Carman, 114 Idaho 

551, 553-54, 758 P.2d 710, 712 (Ct. App. 1988.) If any dispute over a material fact 

exists, summary judgment is improper. Id 

A. Mr. Golub Had Actual Knowledge of Kirk-Scott, Ltd's Deed of Trust before 
He Obtained an Interest in the Sloan Property. 

There is a question of fact as to whether Mr. Golub had actual knowledge of Kirk-
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Scott's deed of trust. Idaho is a race notice jurisdiction and the priority of interests in real 

property are governed by Idaho Code § 55-606, which provides as follows: 

Every grant or conveyance of an estate in real property is conclusive 
against the grantor, also against every one subsequently claiming under 
him, except a purchaser or encumbrancer, who in good faith, and for a 
valuable consideration, acquires a title or lien by an instrument or valid 
judgment lien that is first duly recorded. 

Simply put, when a prior unrecorded interest exists, a purchaser or encumbrancer of real 

property can only acquire superior title by recording a valid instrument or valid2 

judgment in good faith. See I.C. §55-606. A good faith purchaser is one that gives 

valuable consideration3 for property, without knowledge of adverse claims to the 

property. Sun Valley Land & Minerals v. Burt, 123 Idaho 862, 853 P.2d 607 (Idaho Ct. 

App. 1993). Additionally, a good faith purchaser is repeatedly defined as a one that does 

not have "actual" or "constructive" knowledge of a prior interest in the property. See 

e.g. Farm Bureau Finance Co., Inc. v. Carney, 100 Idaho 745, 605 P.2d 509 (1980); 

Johnson v. Casper, 75 Idaho 256, 261, 270 P.2d 1012 (1954) (finding that a claimant's 

interest in property was subordinate because while the claimant was first in time to record 

a judgment, he had actual knowledge of a prior unrecorded conveyance) (emphasis 

added). 

The purpose of Idaho's recording statute is to give notice to others that an interest 

in real property is claimed. See Matheson v. Harris, 98 Idaho 758, 761, 572 P.2d 861 

(1977). Thus, "when a subsequent encumbrancer or purchaser has actual knowledge of a 

prior interest, it makes no difference whether a prior interest was properly acknowledged 

2 Kirk-Hughes Development joins Kirk-Scott's motion to vacate the default judgment which establishes 
that the judgment should not be considered "valid." 
3 There are factual issues as to whether Plaintiffs gave valuable consideration. Those issues are addressed 
in Kirk-Scott's responsive brief and are incorporated herein. 
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and recorded." Farm Bureau Finance Co., Inc. v. Carney, 100 Idaho 745, 605 P.2d 509 

(1980). Put another way, "a duly recorded interest is effective against prior umecorded 

interests only where the recorded interest is taken for a valuable consideration and in 

good faith, i.e., 'without knowledge, either actual or constructive, that umecorded 

interests exist.'" Id Notably, Plaintiffs argue that they did not have constructive notice 

due to alleged recording and acknowledgement defects. (Plaintiffs Memo. re: Mot. for 

Summ. J., P. 14-18.) However, neither the cases relied upon by Plaintiffs, nor Idaho 

Code § 55-606 grants priority to opportunistic purchasers or encumbrancers that have 

actual knowledge of a prior interest. See I. C. § 55-606. 

In the present case, Plaintiffs did have actual knowledge of Kirk-Scott's prior 

adverse claim to the Sloan property. Balinda Antoine testified that she informed Mr. 

Golub that Kirk-Scott would only invest in the development of the properties if her 

company's interest was secured and protected. (Affid. of Antoine, 'If 5.) Geraldine Kirk-

Hughes testified that she personally told Mr. Golub that Kirk-Scott, Ltd. would transfer 

title to a new entity in exchange for a deed of trust or mortgage on the Sloan property. 

(Affid. of G. Kirk-Hughes, 'If 12.) Additionally, Darlene Moore testified that she 

personally drafted the deed of trust on the Sloan property and informed Mr. Golub that 

Kirk-Scott had a deed of trust on the Sloan property. (Affid. ofMoore, 'If 15) Later, prior 

to the time Plaintiffs initially sued Kirk-Hughes Development, Ms. Moore again 

reminded Mr. Golub that Kirk-Hughes Development did not have any assets to collect 

against because Ms. Antoine held an interest in the only property Kirk-Hughes 

Development owned. (Affid. of Moore, 'If 17.) 

Whether Mr. Golub had actual knowledge of Kirk-Scott's deed of trust is a 
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disputed material fact. Accordingly, summary judgment is not proper. 

B. Mr. Golub's Testimony is Inconsistent with His Prior Testimony and the 
Affidavits of Ms. Moore and Ms. Kirk-Hughes. 

There are numerous irregularities and contradictions in Mr. Golub's testimony. 

First, Mr. Golub testified that he was not aware that Kirk-Hughes Development existed 

until after Kelly Polatis quitclaimed the Peterson property to Kirk-Hughes Development 

in May 2005. (Affid. of Golub, ~ 11.) However, both Darlene Moore and Geraldine 

Kirk-Hughes testified that Mr. Golub was aware that Kirk-Hughes Development was 

created in the fall of 2004. (Affid. of Moore, ~ 15; Affid. of G. Kirk-Hughes, ~ 12.) 

Specifically, Ms. Kirk-Hughes testified that she formed Kirk-Hughes Development based 

on the advice and information provided by Mr. Golub. (Affid. of G. Kirk-Hughes, ~ 12.) 

Notably, it was Mr. Golub who advised Mr. Kirk-Hughes that a single entity needed to 

own all parcels of property in order to obtain the permits necessary to develop the land. 

(Affid. of G. Kirk-Hughes,~ 12.) 

Second, Plaintiffs claim that Mr. Golub was "no longer involved with Kirk-

Hughes or any other aspect of the Project" and that he was initially unaware of the 

transfer of the Sloan property to Kirk-Hughes Development on November 18, 2004. 

(Plaintiffs Memo. re: Mot. for Summ. J., P. 19.) Plaintiffs also claim that Mr. Golub's 

involvement in the Atkinson and Sloan properties ended as soon as the sales closed. Id 

These statements are disingenuous at best considering Mr. Golub's continual efforts to be 

involved with the development of the property and Mr. Golub's numerous conversations 

with Darlene Moore and Geraldine Kirk-Hughes. (Affid of G. Kirk-Hughes,~~ 17-18; 

Affid. of Moore,~ 15.) Mr. Golub was instrumental in the initial efforts to develop the 

various properties and he made continuous efforts to be a marketing agent for Kirk-
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Hughes Development. !d. 

Mr. Golub recently testified that after the Peterson sale failed to close in 

November of2004, he "had no further contact with Kirk-Hughes, Kirk-Scott, Antoine, or 

Kirk-Hughes Associates." (Affid. of Golub,~ 10.) However, Ms. Kirk-Hughes and Ms. 

Moore each testified that Mr. Golub continued to contact each of them into the summer 

of 2005. (Affid. of Moore, ~~ 13, 16; Affid. of G. Kirk-Hughes, ~ 17.) More 

importantly, Mr. Golub previously testified that he spoke with Ms. Kirk-Hughes on the 

phone in January or February of 2005, and that he spoke with her again in the summer of 

2005. (2007 Golub Dep. 173:2-179:13; Affid. of R. Campbell, ~ 2.) These 

inconsistencies establish that Mr. Golub's testimony is not credible. 

As recently as May 3, 2013, Mr. Golub testified that he "was not aware that Kirk-

Scott had executed a deed of trust to Kirk-Hughes Development prior to Kirk-Scott 

recording its deed during Kirk-Hughes Development's bankruptcy on September 17, 

2010." (Affid. of Golub,~ 14.) This statement suggests that Mr. Golub was at the very 

least aware of the deed that was recorded during the bankruptcy stay. However, in Mr. 

Golub's recent June 12, 2013 deposition, he testified that he first became aware of Kirk-

Scott's deed of trust in the spring of 2013. (2013 Golub Dep. at 94:1-9; Affid. of R. 

Campbell, ~ 3.) These statements are particularly suspect because Mr. Golub's story 

changed drastically over a short 40 day period. More importantly, this inconsistency 

directly impacts the present lawsuit because it provides evidence of when the Plaintiffs 

gained constructive knowledge of the Kirk-Scott's deed. It is not possible that Mr. Golub 

learned about Kirk-Scott's deed of trust for the first time in 2010, and then relearned 

about the same deed for the first time in 20 13. 
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It is possible that this discrepancy might be explained by what Mike Howard, Mr. 

Golub's agent knew. However, when questioned about when any agent first learned 

about the Kirk-Scott deed, Mr. Golub refused to answer and claimed the attorney-client 

privilege. (2013 Golub Dep. at 99:8-22; Affid. ofR. Campbell, 3.) While Kirk-Hughes 

Development has put forth sufficient evidence of Plaintiffs actual knowledge, there are 

factual issues related to constructive knowledge that cannot be answered because 

Plaintiffs are hiding behind the attorney-client privilege. Plaintiffs are essentially asking 

all parties and this Court to believe that they had no idea that Kirk-Scott had a deed of 

trust, and just happened to re-record their judgment within hours of when the bankruptcy 

was dismissed. It is far more likely that Plaintiffs were aware of the Kirk-Scott deed all 

along, and based on that knowledge, took careful measures to re-record at the earliest 

possible moment. 

Still, the Court need not consider the issue of constructive knowledge because the 

record establishes that Plaintiffs had actual knowledge. (Affid. of G. Kirk-Hughes,~ 12; 

Affid. ofMoore, ~ 15.) Because the statements provided by Mr. Golub are inconsistent 

and there are material factual issues, Plaintiffs' motion should be denied in its entirety. 

C. The Bankruptcy Recording and Acknowledgement Issues are Moot Due to 
Mr. Golub's Actual Knowledge of Kirk-Scott's Interest. 

Plaintiffs argue in part that they have a priority interest in the Sloan property 

because Kirk-Scott's deed of trust was initially recorded while Kirk-Hughes 

Development was in bankruptcy and subject to an automatic stay. (Plaintiffs Memo. re: 

Mot. for Summ. J., P. 14.) Plaintiffs cite to federal case law and state that "Kirk-Scott's 

September 17, 2010 recording did not provide notice because it was done in violation of 

the federal bankruptcy stay and is therefore, void." (Plaintiffs Memo. re: Mot. for 
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Summ. J., P. 14.) However, the present issue is not a federal one; it is controlled by state 

law. As previously explained, Idaho Code § 55-606 expressly provides that a judgment 

gains priority over a prior adverse interest when taken for valuable consideration and in 

good faith. As a result, Kirk-Hughes Development's bankruptcy and any recording that 

occurred during the bankruptcy is completely irrelevant since Plaintiffs had actual 

knowledge of Kirk-Scotts deed oftrust. Notably, it was Kirk-Hughes Development that 

caused the deed to be recorded, not Kirk-Scott, Ltd.4 (Affid. of G. Kirk-Hughes,~ 24.) 

Because Mr. Golub had actual knowledge of Kirk-Scott's deed of trust on the Sloan 

property, it was impossible for him to gain a superior interest in the property, regardless 

of whether the Kirk-Scott deed was ever recorded or recorded in violation of federal 

bankruptcy laws. 

IV. CONCLUSION 

Plaintiffs had actual knowledge of Kirk-Scott's deed of trust in the fall of 2004. 

Nevertheless, Plaintiffs seek to foreclose on real property in which they are well aware 

others have a prior interest. Fortunately, the law is clear on this issue, and Plaintiffs' 

judgment is subordinate due to Mr. Golub's intimate involvement in the project and his 

accompanying knowledge. Because there are factual issue that must be resolved by a 

IIIII 

IIIII 

IIIII 

IIIII 

4 Plaintiffs cite case law which states that the policy for the automatic stay is to provide a debtor with relief 
from creditors and not require debtors to litigate or police actions taken by creditors. (Plaintiffs Memo. re: 
Mot. for Summ. J., P. 15.) While the entire bankruptcy issue is a moot point, this is an instance of a debtor 
violating its own automatic stay. 
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trier of fact, Kirk-Hughes Development respectfully requests that the Court deny 

Plaintiffs' motion for summary judgment. 

DATED this ~y of June, 2013. 

Data\! 723\drafts\resp.to.msj.201306 I 7.docx 
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MICHAEL S. BISSELL 
Attorneys for Defendant Kirk-Hughes 
Development, LLC 
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Corbet-Aspray House 
820 W. 7th Avenue 
Spokane, Washington 99204 
Telephone: (509) 455-7100 
Facsimile: (509) 455-7111 
ISB No. 5762 

Attorneys for Defendant Kirk-Hughes 
Development, LLC 

STATE OF IDAHO I 

COUNTY OF KOOTENAI ISS 
FILED: . 

2013 JUN 25 AH 10: 41 

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 

ALAN GOLUB and MARILYN 
GOLUB, husband and wife, 

Plaintiffs, 

vs. 

KIRK-HUGHES DEVELOPMENT, 
LLC, a Delaware limited liability 
company; KIRK-SCOTT, LTD., a Texas 
corporation; INTERNAL REVENUE 
SERVICE; TOMLINSON NORTH 
IDAHO, INC., an Idaho corporation, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
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D:l:1>o?B 
Case No. CV 2013-

NOTICE OF JOINDER BY 
DEFENDANT KIRK-HUGHES 
DEVELOPMENT, LLC IN 
DEFENDANT KIRK-SCOTT, 
LTD.'S MOTION TO VACATE 
AND MEMORANDUM IN 
SUPPORT THEREOF 

Defendant Kirk-Hughes Development, LLC, by and through its attorney Michael 

S. Bissell, hereby joins in Defendant Kirk-Scott, Ltd.'s Motion and Memorandum in 

Support of Motion to Vacate (filed contemporaneously on June 25, 20 13). Additionally, 

Kirk-Hughes Development submits the following in support of Kirk-Scott's motion to 

vacate. 
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I. INTRODUCTION 

Plaintiffs default judgment should be vacated for the numerous reasons addressed 

in Kirk-Scott's motion to vacate. Plaintiffs obtained a default judgment due to Kirk-

Hughes Development's procedural shortcomings. However, the judgment obtained by 

Plaintiffs did not put Kirk-Scott Development on notice of the amount at stake due to 

deficiencies in Plaintiffs' complaint. Specifically, Plaintiffs' did not allege an amount of 

damage caused by Kirk-Hughes Development. Additionally, the default judgment grants 

Plaintiffs a double recovery in light of Plaintiffs' prior settlement with Delano Peterson. 

More importantly, the settlement awards Plaintiffs over twice the amount they would 

have received from the commission, if the sale had gone through. Kirk-Scott, Ltd.'s 

motion sets forth each of these points in detail and is accompanied by the supporting 

documents which provide evidence for each of these points. Because these issues and the 

applicable legal authority have been briefed at length and are incorporated here by 

reference, this memorandum is limited to factual issues that establish a defense on the 

merits. 

II. FACTS 

1. During Mr. Golub's June 12, 2013 deposition, he testified that he entered 

into a listing agreement with Delano Peterson which provided that Pacific Real estate 

would be entitled to a commission if any registered buyer bought the property within 180 

days from May 10, 2004. (2013 Golub Dep. at 49:25-54:2, 60:5-63:19; Affid. of R. 

Campbell,~ 3.) 

2. Mr. Golub testified at his deposition that 180 days from May 41
h 2004 

expired in early November 2004. (2013 Golub Dep. at 53:1-16; Affid. ofR. Campbell,~ 3.) 
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3. This listing agreement initially gave Mr. Golub 14 days to secure an offer. 

Mr. Golub failed to bring an offer within that time period. On the fifteenth day, Mr. 

Golub visited Mr. Peterson, and Mr. Peterson said "what are you doing here ... you're 

not my agent anymore." Mr. Peterson granted Mr. Golub a two day extension after Mr. 

Golub informed Mr. Peterson that he might have an offer. (2013 Golub Dep. at 49:25-

52:1; Affid. ofR. Campbell,~ 3.) 

4. A day or two later, in an effort to keep his listing with Mr. Peterson open, 

Mr. Golub presented Mr. Peterson with a sham offer from Ms. Moore. Mr. Golub did not 

inform Mr. Peterson that Ms. Moore did not put up any earnest money. Ms. Moore 

informed Mr. Golub that her check would not clear, and that the $50,000 would not go 

into escrow. (Affid. of Moore, ~ 8); (2013 Golub Dep. at 49:25-52:1; Affid. of R. 

Campbell,~ 3.) 

5. Mr. Golub testified that he did not tell Mr. Peterson that Ms. Moore's 

check was not good because the money did not go into the Pacific Real Estate trust 

account. Instead Mr. Golub feigned ignorance and testified that he informed Mr. 

Peterson that the check was bad as soon as he knew. However, by that time, Mr. Golub 

was able to secure a valid offer with earnest money from Ms. Kirk-Hughes. (2013 Golub 

Dep. at 74:23-76:15; Affid. ofR. Campbell,~ 3.) 

6. Mr. Peterson filed a complaint against Mr. Golub with the Idaho Real 

Estate Commission alleging that Mr. Golub failed to inform him that the earnest money 

check had bounced. Mr. Golub was fined as a result of Mr. Peterson's complaint. (2013 

Golub Dep. at 74:19-77:23; Affid. ofR. Campbell,~ 3.) 

7. More than 180 days after May 10, 2004, Mr. Peterson sold his property to 
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Kelly Polatis on March 6, 2005. (2013 Golub Dep. at 53:1-16; Affid. ofR. Campbell,~ 

3); (Plaintiffs Memo. re: Mot. Summ. J., P. 4.) 

8. Ms. Moore advised Mr. Golub that the contract with Mr. Peterson expired 

more than 180 days before Mr. Polatis purchased Mr. Peterson's property and that no 

commission was owed. (Affid. ofMoore, ~ 17.) 

9. Prior to the time Mr. Golub commenced his 2007 lawsuit, Darlene Moore 

informed Mr. Golub that Kirk-Hughes did not have any property to collect a judgment 

against because Ms. Antoine had an interest in the waterfront property. (Affid. of Moore, 

~ 17.) 

10. On multiple occasions, Mr. Golub testified that of the total $941,000 

commission that was to be split between Thomlinson Black, Darlene Moore, Pacific Real 

Estate and himself, he was only entitled to approximately $464,000. (2007 Golub Dep. at 

148:5-17; Affid. of R. Campbell, ~ 2; 2013 Golub Dep. at 61 :3-63: i 9; Affid. of R. 

Campbell,~ 3.) 

11. Despite the fact that Mr. Golub would have received $464,000 if the sale 

had gone through, he obtained a default judgment for $941,000. (2007 Golub Dep. at 

148:5-17; Affid. of R. Campbell,~ 2; 2013 Golub Dep. at 61:3-63:19; Affid. of R. 

Campbell, ~ 3). 

12. During his June 12, 2013 deposition, Mr. Golub testified that he obtained 

settlement money from Delano Peterson and that the settlement money was a portion of 

the $914,000 judgment Mr. Golub sought in his 2007 lawsuit. Mr. Howard, acting as Mr. 

Golub's agent, re-recorded the $941,000 judgment after Mr. Golub settled with Mr. 

Peterson for a portion of that amount. (2013 Golub Dep. at 87:1-89:18; Affid. of R. 
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Campbell,~ 3.) 

13. Mr. Golub testified that the settlement money obtained from Peterson 

constituted a portion ofthe $941,000 judgment, but that it was "fair" to recover $941,000 

even though he had already collected a portion of it. (2013 Golub Dep. at 89:13-90:1; 

Affid. ofR. Campbell,~ 3.) 

14. Mr. Golub testified that ofthe $941,000 commission to be split among the 

various real estate agents, Tomlinson Black was entitled to $191,870 and that if the sale 

had gone through, the money would have been dispersed to Tomlinson Black in escrow. 

Mr. Golub also testified that!omlinson Black had obtained a judgment for its portion of 

the commission in a separate lawsuit. (2013 Golub Dep. at 62:3-64:23; Affid. of R. 

Campbell,~ 3.) 

15. When Mr. Golub approached Ms. Moore about commencing suit against 

the various Kirk-Hughes defendants, she informed him that she had no intention to 

pursue any commission, and that she did not believe that they were entitled to one 

pursuant to the terms of the listing agreement. (Affid. ofMoore, ~ 17.) 

16. Mr. Golub testified that it is fair to recover twice because it has taken him 

a long time to recover the money he feels he is owed. (2013 Golub Dep. at 89:19-90:2; 

Affid. ofR. Campbell,~ 3.) 

IIIII 

IIIII 

IIIII 

IIIII 

IIIII 
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III. CONCLUSION 

Kirk-Hughes Development rests upon Kirk-Scott, Ltd.'s motion to vacate. Based 

upon the foregoing facts, which support the argument in Kirk-Scott's motion to vacate, 

Kirk-Hughes Development requests that the default-judgment be vacated. 

DATED this 2!J!!: day of June, 2013. 

z:\1723\drafts\mtn.to.vacate.20130619.docx 
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MICHAEL T. HOWARD, ISB No. 6128 
WINSTON & CASHATT, LA WYERS, a 
Professional Service Corporation 
250 Northwest Boulevard, Suite 206 
Coeur d'Alene, Idaho 83814 
Telephone: (208) 667-2103 
Facsimile: (208) 765-2121 
mth@winstoncashatt.com 

Attorneys for Plaintiffs 

2013JUL-2 

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE 
OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 

ALAN GOLUB and MARILYN GOLUB, 
husband and wife, 

Plaintiffs, 

vs. 

KIRK-HUGHES DEVELOPMENT, LLC, a 
Delaware limited liability company; KIRK­
SCOTT, LTD, a Texas corporation; 
INTERNAL REVENUE SERVICE; 
TOMLINSON NORTH IDAHO, INC., an 
Idaho corporation, 

Defendants. 

STATEOFIDAHO ) 
: ss. 

County of Kootenai) 

01 ,'6o?Y 
Case No. CV~6 

AFFIDAVIT OF MICHAEL T. HOWARD 

I, MICHAEL T. HOWARD, being first duly sworn on oath, say: 

1. That I am the attorney for Plaintiffs, and have knowledge of the facts and circumstances 

in this case. 
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606. 

.>'fiCHAEL T. HOWARD 

SUBSCRIBED AND SWORN to before me thi~ day of July, 2013. 

AFFIDAVIT OF MICHAEL T. HOWARD - PAGE 2 

Notary Public in and 
Idaho, residing at~~~~~..f4 
My appointment ex ire t..:· ·~~~~~ 

ttf4t&0?t-b B~i.lm% 
A ?RO~ESS!ONAL S:RVJ•:::E GOR::>QRATION 

200 Norliw1eat Bll!':l,. &.1ita 206 
Coeur d'Alene. idaho S3S14 

Ph0'11P-: (2DS) 687-2103 
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I hereby certify that I caused a true and 
complete copy of_Q!e)'oregoing to be ~ailed, 
postage prepaid; [kt"hand delivered; ~sent 
via facsimile on July 2, 2013, to: 

Douglas S. Marfice- HAND DELIVERED 
Ramsden & Lyons 
P.O. Box 1336 
Coeur d'Alene, ID 83816 
Fax: (208) 664-5884 
Attorney for Defendant, Tomlinson North Idaho, Inc. 

Michael S. Bissell -MAILED 
Campbell & Bissell, PLLC 
Corbet Aspray House 
820 W. 7th A venue 
Spokane,WA 99204 
Fax: (509)455-7111 
Attorney for Defendant, Kirk-Hughes Development, LLC 

Matthew Z. Crotty - MAILED 
Crotty & Son Law Firm, PLLC 
421 W. Riverside Ave., Suite 1005 
Spokane, W A 99201 
Fax: (509) 703-7957 
Attorney for Defendant, Kirk-Scott, Ltd. 

Ryan M. Best- MAILED 
Best Law, PLLC 
421 W. Riverside Ave., Suite 1005 
Spokane,WA 99201 
Attorney for Defendant, Kirk-Scott, Ltd. 

LT. HOWARD 

427833 

AFFIDAVIT OF MICHAEL T. HOWARD -PAGE 3 

. ~) 

WAv".dbn-~ ~&.itfatc 
A PROi=ESSlDNAL SE:.RVICE GOR?ORATlDN 

200 Nortnwest Blvd., &.lite 206 
Goeur d' Alene.ldaho- 83814 
. Ph~: (2DB) 667-2103 
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THE STATE OF IDAHO 
CENTENNIAL LEGISLATURE FIRST REGULAR SESSION - 1989 

IN THE SENATE 

SENATE BILL NO. 1149 

BY JUDICIARY AND RULES COMMITTEE 

1 AN ACT 
2 RELATING TO TRANSFERS OF REAL PROPERTY; AMENDING SECTION 55-606, IDAHO CODE, 
3 TO CLARIFY THE EFFECT OF A VALID JUDGMENT LIEN REGARDING A GRANT OR CON-
4 VEYANCE OF AN ESTATE IN REAL PROPERTY; AND DECLARING AN EMERGENCY. 

5 Be It Enacted by the Legislature of the State of Idaho: 

6 SECTION 1. That Section 55-606, Idaho Code, be, and the same is hereby 
7 amended to read as follows: 

8 55-606. CONCLUSIVENESS OF CONVEYANCE -- BONA FIDE PURCHASERS. Every grant 
9 or conveyance of an estate in real property is conclusive against the grantor, 

10 also against every one subsequently claiming under him, except a purchaser or 
11 encumbrancer, who in good faith, and for a valuable consideration, acquires a 
12 title or lien by an instrument or valid judgment lien that is first duly 
13 recorded. 

14 SECTION 2. An emergency existing therefor, which emergency is hereby 
15 declared to exist, this act shall be in full force and effect on and after its 
16 passage and approval. 
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STATEMENT OF PURPOSE 

RS21866 

This legislation would provide that a valid judgment 

lien that is first duly recorded has priority over subsequ~ntly 

recorded grants or conveyances of an estate in real property. 

FISCAL IMP ACT 

None. 

5, 114j 

Golub vs Kirk-Hughes, etal 41501-2013 and 41505-2013 347 of 584



J/13 2nd rdg - to 3rd rdg 
_l/22 3rd rdg - PASSED - 75-0-9 

NAYS -- None. 
Absent and excused -- Danielson, Haagenson, Hartung, 
Lloyd, Loertscher, Neibaur, Newcomb, Smock, Tucker. 
Title apvd - to Senate 

·J/23 To enrol 
'J/24 Rpt enrol - Pres signed 
'l/24 Sp signed 
l/27 To Governor 
'l/29 Governor signed 

Session Law Chapter 176 
Effective: 7-1-89 

·.51145 ••••••••••••••••••••••••••••• By Resources & Environment 
-UTER RIGHTS -- ADJUDICATION -- Amends existing law to pro­
_,ide an exemption from the Snake River adjudication for 
'lomestic or stock water use where the diversion rate claimed 
-~der a water right is 13,000 gallons or less per day. 

'2/7 Senate intro - 1st rdg - to printing 
·us Rpt prt - to Res/Env 

:51146 ••••••••••••••••••••••••••••• By Resources & Environment 
:roRESTS AND FORESTRY -- SCALING -- Amends existing law to 
increase the maximum scaling assessment on the scale of for­
·est products. 

2/7 Senate intro - 1st rdg - to printing 
:2/8 Rpt prt - to Res/Env 
:2114 Rpt out - rec d/p - to 2nd rdg 
.2/15 2nd rdg - to 3rd rdg 
,2/21 3rd rdg - PASSED - 40-0-2 

NAYS--None. 

:2/22 
:3/16 
; 3/17 
'l/23 

Absent and excused--Crapo, Noh. 
Title apvd - to House 
House intro - 1st rdg - to Res/Con 
Rpt out - rec d/p - to 2nd rdg 
2nd rdg - to Jrd rdg 
3rd rdg - PASSED - 78-0-6 
NAYS -- None. 
Absent and excused Childers, Deckard, Hartung, 

3/24 
; 3/24 
. 3/27 
; 3/28 
: 3/29 

Pomeroy, White, Wood. 
Title apvd - to Senate 
To enrol 
Rpt enrol - Pres signed 
Sp signed 
To Governor 
Governor signed 

Session Law Chapter 242 
Effective: 7-1-89 

, S1147 ••••••••••••••••••••••••••••• By Resources & Environment 
~ IRRIGATION SUBDIVIDED LANDS -- Amends existing law to 
i allow land within an irrigation district which has been sub­
' divided to be combined for assessment purposes. 

: 2/7 

~ ~~~ 
i 3/8 
(3/9 

i 
I 

13/10 

1

3/22 

! 3/27 

Senate intro - lst rdg - to printing 
Rpt prt - to Res/Env 
Rpt out - rec d/p - to 2nd rdg 
2nd rdg - to Jrd rdg 
3rd rdg - PASSED - 39-0-3 
NAYS -- None. 
Abnent and excused Blackbird, 
McLaughlin. 
Title apvd - to House 
House intro - lst rdg - to Res/Con 
Rpt out - rec d/p - to 2nd rdg 
2nd rdg - to 3rd rdg 
3rd rdg - PASSED - 77-0-7 
NAYS -- None. 

--Continued--

Christiansen, 

Absent and excused-- Brown, Childers, Crane, Duffin, 
Horvath, Neibaur, Vieselmeyer. 
Titl'e apvd - to Senate 

3/28 To enrol 
3/29 Rpt enrol - Pres signed 
3/30 Sp signed - to Governor 
4/5 Governor signed 

Session Law Chapter 368 
Effective: 4-5-89 

Sll48 ••••••••••••••••••••••••••••••••••••••• By State Affairs 
GOVERNOR -- RESIDENCE Adds to existing law to authorize 
the State Land Board to sell the residence provided for the 
governor. 

2/7 Senate intro - 1st rdg - to printing 
2/8 Rpt prt - to St Aff 
2/13 Rpt out - rec d/p - to 2nd rdg 
2/14 2nd rdg - to 3rd rdg 
2/21 3rd rdg - PASSED - 40-0-2 

NAYS -None~ 
Absent and excused -- Crapo, Noh. 
Title apvd - to House 

2/22 House intro. - 1st rdg - to St Aff 
3/21 Rpt out - rec d/p - to 2nd rdg 

2nd rdg - to 3rd rdg 
3/27 3rd rdg - PASSED - 64-16-4 

NAYS -- Deckard, Gurnsey, Haagenson, Hale, Hawkins, 
Hill, Jones(29), Kellogg, Montgomery, Neibaur, 
Robbins, Robison, Schaefer, Stoicheff, Taylor, Wood. 
Absent and excused -- Crow, Duffin, Newcomb, Tucker. 
Title apvd - to Senate 

3/28 To enrol 
3/29 Rpt enrol - Pres signed 
3/30 Sp signed - to Governor 
4/5 Governor signed 

Session Law Chapter 357 
Effective: 4-5-89 

Sll49 •••••••••••••••••••••••••.•••••••••• By Judiciary & Rules 
PROPERTY, REAL - JUDGMENT LIENS. Amends .existing law to 
clarify a valid judgment lien that is duly recorded on a 
grant or conveyance of an estate. in real property. 

2/7 Senate intro- 1st rdg -·to printing 
2/8 Rpt prt- to·Jud 
2/20 Rpt out - rec d/p - to 2nd rdg 
2/21 2nd rdg - to 3rd rdg 
2/28 3rd rdg- PASSED- 42-0-0_ 

NAYS -- None. 
Absent and excused -- None. 
Title apvd:- to House 

3/l House intro - lst rdg - to Jud 
3/6 Rpt out - rec d/p - to 2nd rdg 
3/7 2nd rdg - to 3rd rdg 
3/16 3rd rdg - PASSED - 70-1-13 

NAYS-- Jones(29). 
Absent and excused Crane, Danielson, Haagenson, 
Hartung, Hay, Jones(23), Lasuen, Lloyd, Mahoney, Ses­
sions, Taylor, Wood, Mr. Speaker. 
Title apvd - to Senate 

3/17 To enrol 
3/20 Rpt enrol - Pres signed 
3/21 Sp signed 
3/22 To Governor 
3/17 Governor signed 

Session Law Chapter 107 
Effective: 3-27-89 

Sll50 ••••••.•••••••••••••• , ••••••••••••• By Judiciary & Rules 
CRIME AND CRIMINAL PROCEDURES -- MALICIOUS HARASSMENT 

--Continued--
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Room 437 

PRESENT: 

MINUTES 
APPROVED 

CONFIRMATION 
TO IDAHO 
JUDICIAL 
COUNCIL 

Sll02 

MOTION 
CARRIED 

-) RS21866 

MOTION 
CARRIED 

RS22480 
HELD 

RS22214Cl 

MOTION 
CARRIED 

MINUTES 

JUDICIARY AND RULES COMMITTEE 

February 6, 1989 1:30 p.m. 

All committee members were present .• 

It was moved by Furness, seconded by McRoberts, and approved by 
voice vote, that the minutes of Friday, February 3, 1989, be 
approved as written. 

The committee discussed the appointment of Nicholas Ifft to the 
Idaho Judicial Council. Upon motion by Rydalch, seconded by 
Wetherell, and unanimously approved by voice vote, the committee 
moved to recommend that the Senate confirm Mr. Ifft to the Idaho 
Judicial Council. 

PROOF OF FRAUDULENT INTENT 
Senator Hyde introduced S1102 and stated that this bill would 
~mend existing law to provide that showing a false admission 
ticket to obtain recreation or entertainment services is proof 
of theft. 

Pat Kale, Office of the Attorney General, explained that convictions 
under this section of Idaho Code would be considered petty theft 
which is a misdemeanor. 

Moved by Bray, seconded by Rydalch, that Sll02 be sent to the floor 
with a DO PASS recommendation. By voice vote, the motion carried. 

TRANSFER OF REAL PROPERTY; CLARIFICATION & EMERGENCY 
Senator Darrington introduced RS21866 on behalf of Senator Crapo 
and explained that this legislation would provide that a valid 
judgment lien that is first duly recorded has priority over 
subsequently recorded grants or conveyances of an estate in real 
property. 

It was moved by Donesley, seconded by Staker, that RS21866 be 
introduced for print. By voice vote, the motion carried. 

PUBLIC DISPLAY OF OFFENSIVE SEXUAL MATERIAL-INCREASED PENALTY 
Because of Senator Larrey Anderson's absence, RS22480 will be 
held until Wednesday, February 8, 1989. 

~~ICIOUS HARASSMENT CRIMES; COLLECT & REPORT STATISTICS 
Senator Reed indicated that RS22214Cl came from Kootenai County's 
Task Force on Human Relations and would require annual reporting 
of malicious harassment crimes by the Director of Law Enforcement. 

}ioved by Stocks, seconded by Bray, that RS22214Cl be introduced 
for print. By voice vote, the motion carried. 
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Judiciary and Rules Committee 
.Page 2 

~· ,';~ February 17, 1989 
.. .... '"1 

4 
.I 
i 
,{ 

s 1150 

MOTION 
PASSED 

-7S 1149 

MOTION 
PASSED 

.ADJOURN 

REPORTING OF MALICIOUS HARASSMENT CRIMES 
Senator Reed presented this bill stating that it is very important 
to have reliable and accurate information about crimes in the state. 
This legislation would require an annual report to be compiled 
by the Department of Law Enforcement·regarding the Malicious 
Harassment Law. By compiling a list of this information the rumors and 
severity of the problem in Idaho will be diminished. 

Tony Stewart, President of the Northwest Coalition on Malicious 
Harassment, spoke in favor of this bill. He stressed that by 
turning the responsibility of reporting these incidents over to 
the police, the statistics will be much more accurate. 

Joel Horton, Idaho Association of Prosecuting Attorneys, stated 
that they have no position on the bill. 

It was moved by Senator Bray and seconded by Senator Brooks that 
S 1150 be sent to the floor with a DO PASS recommendation. By 
voice vote, the motion carried. 

RELATING TO THE TRANSFERS OF REAL PROPERTY 
Senator Crapo presented this legislation and stated that .it 
clarifies the effect of a valid judgment lien regarding a grant 
or conveyance of an estate in real property. The Supreme Court 
has recently allowed a judgment to be eliminated if the property 
is sold before collection can be made. 

It was moved by Senator Donesley and seconded by Senator Rydalch 
that S 1149 be sent to the floor with a DO PASS recommendation. By 
voice vote, the motion carried. 

There being no further business to come before the committee, 
the meeting was adjourned at 2:25 p.m. 

Respectfully submitted, 

-~ 
n, Chairman 
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. H 253 

s 1085 

-) .• s 1149 

' 
\ 

JUDICIARY, RULES & ADMINISTRATION COMMITTEE 

MINUTES ~March 3, 1989 

Page 2 

Mr. Patrick Kole, Asst. Attorney General, explained H 253 to the members 
of the committee, stating that modern discovery procedures eliminate the 
requirement that the state endorse on the information .the names of its witneses 
at the time of filing the information. After a short discussion, it was moved 
by Rep. Montgomery, seconded by Rep. Bengson that H 253 be sent to the floor 
with a Do Pass recommendation. Motion carried. Rep. Hansen will carry H 253 
on the floor. 

The Chairman announced that the next item to be considered by the com­
mittee was S 1085. Rep. Lucas testified in its behalf, saying it is a house­
keeping bill, making a work release grant discretionary on the part of a 
judge, rather than an obligation of the sheriff. He continued, saying that 
the judge should have this discretion on a case by case basis. There were 
no questions of Rep. Lucas. It was then moved by Rep. Bengson, seconded by 
Rep. Hay, that S 1085 be sent to the floor with a Do Pass recommendation. 
Motion passed. Rep. Lucas will carry S 1085 on the floor. 

At that time the committee considered S 1149. Sen. Crapo was the 
original sponsor of the bill; Mr. Patrick Kole testified for the bill in 
place of Sen. Crapo. He explained that this is in regard to valid judgment 
liens and their priority over subsequently recorded grants or conveyances 
of an estate in real property. It was moved by Rep. Hansen, seconded by 
Rep. Brown, that S 1149 be sent to the floor with a Do Pass recommendation. 
Motion carried. Rep. Brown will carry. 

There being no further business to be considered by the committee, 
the Chairman declared the meeting adjourned. 

.; 
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MICHAEL T. HOWARD, ISB No. 6128 
WINSTON & CASHATT, LA WYERS, a 
Professional Service Corporation 
250 Northwest Boulevard, Suite 206 
Coeur d'Alene, Idaho 83814 
Telephone: (208) 667-2103 
Facsimile: (208) 765-2121 
mth@winstoncashatt.com 

Attorneys for Plaintiffs 

2013 JUL -2 Pli 4: 21 

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE 
OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 

ALAN GOLUB and MARILYN GOLUB, 
husband and wife, 

Plaintiffs, 

vs. 

KIRK-HUGHES DEVELOPMENT, LLC, a 
Delaware limited liability company; KIRK­
SCOTT, LTD, a Texas corporation; 
INTERNAL REVENUE SERVICE; 
TOMLINSON NORTH IDAHO, INC., an 
Idaho corporation, 

Defendants. 

STATE OF IDAHO ) 
: ss. 

County of Kootenai) 

~1-~()~?) 
Case No. CV~6 

AFFIDAVIT OF MICHAEL T. HOWARD 

I, MICHAEL T. HOWARD, being first duly sworn on oath, say: 

1. That I am the attorney for Plaintiffs, and have knowledge of the facts and circumstances 

in this case. 

AFFIDAVIT OF MICHAEL T. HOWARD- PAGE 1 ?tin&on·b~~datt 
.A ?ROi=ESS!DNAL S:RVIGE GOR!>ORATION 

200 Normwest Blvd., Slllits 206 
Coeur d'Alene. idohc·S3814 

Phcms: (2;:18) 657-21(}3 
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.. \ 

2. That attached hereto as Exhibit 1 is a true and correct copy of Plaintiffs Responses to 

Defendant Kirk-Hughes' Third Set of Interrogatories and Second Set of Requests for Production of 

Documents, specifically Responses to Interrogatory No. 1 and Request for Production No. 1, said 

Responses being dated October 14, 2008. 

3. That attached hereto as Exhibit 2 is a true and correct copy of the Proof of Service 

Affidavit of Marc R. Jaco showing service of the Summons and Complaint fi 

Balinda J. Antoine, President of Kirk-Scott, Ltd. On February 22, 2013. 

11 ;'")() 
SUBSCRIBED AND SWORN to before me thi~ day of July, 2013. 

12 

13 
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15 
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22 

23 

24 

25 
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AFFIDAVIT OF MICHAEL T. HOWARD -PAGE 2 

Notary Public in an 
Idaho, residing at~~~~~:;_!.,..:: 
My appointment ex- ires'-"'?'F-~;;.,L_--f-t-~ 

?t'~n-i#cg-adAatt 
A ?RO=ESS!DN.o\L S::RVICE GOH"ORATlDN 

2.50 N:>rlhwest Blv::l.,. Sr.:ite 206 
Coeur d' Alene.ldahc·B3814 

Phoog: (208) 667c2103 
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I hereby certify that I caused a true and 
complete copy of the foregoing to be [gl mailed, 
postage prepaid; [gl hand delivered; [gl sent 
via facsimile on July 2, 2013, to: 

Douglas S. Marfice- HAND DELIVERED 
Ramsden & Lyons 
P.O. Box 1336 
Coeur d1Alene, ID 83816 
Fax: (208) 664-5884 
Attorney for Defendant, Tomlinson North Idaho, Inc. 

Michael S. Bissell 
Campbell & Bissell, PLLC 
Corbet Aspray House 
820 W. 7th Avenue 
Spokane, W A 99204 
Fax: (509) 455-7111 
Attorney for Defendant, Kirk-Hughes Development, LLC 

Matthew Z. Crotty 
Crotty & Son Law Firm, PLLC 
421 W. Riverside Ave., Suite 1005 
Spokane, WA 99201 
Fax: (509) 703-7957 
Attorney for Defendant, Kirk-Scott, Ltd. 

Ryan M. Best- MAILED 
Best Law, PLLC 
421 W. Riverside Ave., Suite 1005 
Spokane, WA 99201 
Attorney for Defendant, Kirk-Scott, Ltd. 

MIC 

427911 

AFFIDAVIT OF MICHAEL T. HOWARD -PAGE 3 ~in&&n-A~.datc 
A =>ROi=ESS!ONAL SSVICE COR?ORATIDN 

200 N:1rtiw1est Blv.::i., S'lilits 206 
Coeur d'Alene. !dahoS3814 

Phooe: (2D8) tlB7-210l 
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"Registered Buyer" or "Registered Buyers" conveys the same meaning. as set forth in the 

April22, 2004 "Agreement for Potential Land Sale" signed by you. 

INTERROGATORY NO.1: Please describe in detail all damages you have allegedly suffered 

as a result of Defendants' conduct. 

ANSWER: 

Plaintiffs have suffered a loss of the principal amount of the commission due under the 

Listing Agreement with Peterson, based upon Peterson's Purchase and Sale Agreement with Kirk-

Hughes. Plaintiffs have also suffered a loss of the interest due on that commission beginning 

November 12, 2004. Plaintiffs have also suffered a loss of the value of the Adkinson Property on 

the date it was transferred Kirk-Hughes. Plaintiffs have and continue to incur costs and attorney 

fees in pursuit of recovering the above-referenced damages. 

REQUEST FOR PRODUCTION NO. 1: Produce copies of all documents that illustrate or 

explain your alleged damages. 

RESPONSE: 

All documents relevant to this request have been previously produced, which include: 1) 

Net Listing Agreement; and 2) Peterson I Kirk-Hughes Purchase and Sale Agreement. This 

request will be supplemented as additional, relevant documents are discovered or identified. 

INTERROGATORY NO.2: Set forth the date, identity, and substance of each conversation or 

communication you had with a registered buyer (excluding Geraldine Kirk-Hughes and Darlene Moore) 

between April2004 through May 2005. 

PLAINTIFFS' RESPONSES TO DEFENDANT 
KIRK-HUGHES' THIRD SET OF INTERROGATORIES 
AND SECOND SET OF REQUESTS FOR PRODUCTION 
OF DOCUMENTS - PAGE 3 

EXHIBIT 

l 
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT 
KOOTENAI COUNTY, IDAHO 

ALAN GOLUB, et al 

v. 
KIRK"HUGHES DEVELOPMENT LLC, 
etal 

STATE OF TEXAS 

My name is MARC RJACO 

CV13-866 

PROOF OFSERVICE AFFIDAVIT 

. I am over the age of eighteen, and competent to testify to 

matters stated in this affidavit. I have personal knowledge of the fac~ represented herein, and each is 

true. and correct 

On FEBRUARY 22 20 13 at 2:05 L .M.I served a true and correct copy of the fol1m.v:ing; 

l.SUMMONS 
2. COMPLAINT FOR DECLARATORY JUDGMENT 

upon defendant KIRK-SCOIT, LTD by servlngBalinda J Antoine its President 

in person at .306 E Randol Mill Rd; Ste 100, Arlington, Texas 76016. 

Tam not a party to nor interested in the outcome of this suit. 

Further ,.affiant saith naught. 

Affiant; MARCRJAC 
555 Republic Dr., Ste 200 
Plano, Texas 75074 

r; \ ·)tJ\ v'_~ ·SWORNANDSUBSCRIBED beforeme this L dayof __ _....._..L--"'L-'-~~r------- 20~ 

CHELSEA C. RICH 
MY COMMISSION EXPIRES 

Seplemb9r 19, 2015 

/" ('j)~ I i:d K~
1 

I ;V.r-- -__ · ·l L-"" 
N~ry Public, State of Texas 

EXHIBIT 
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II 
I I . 

MICHAEL T. HOWARD, ISB No. 6128 
WINSTON & CASHATT, LA WYERS, a 
Professional Service Corporation 
250 Northwest Boulevard, Suite 206 
Coeur d'Alene, Idaho 83814 
Telephone: (208) 667-2103 
Facsimile: (208) 765-2121 
mth@winstoncashatt.com 

Attorneys for Plaintiffs 

S1A: t Of- IDAHO . : S~ 
COUNTY OF KOOTI:NAI( 
FILED: 

2013JUL-2 

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE 
OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 

ALAN GOLUB and MARILYN GOLUB, 
husband and wife, 

Plaintiffs, 

vs. 

KIRK-HUGHES DEVELOPMENT, LLC, a 
Delaware limited liability company; KIRK­
SCOTT, LTD, a Texas corporation; 
INTERNAL REVENUE SERVICE; 
TOlv1LINSON NORTH IDAHO, INC., an 
Idaho corporation, 

Defendants. 

1. Introduction 

0,7-:_ so~ 
Case No: CV~6 

GOLUB'S RESPONSE RE: KIRK-SCOTT 
AND KIRK-HUGHES DEVELOPMENT'S 
MOTION TO SET ASIDE JUDGMENT 

Golub submits this brief in response to Kirk-Scott's Motion to Set Aside the Judgment, as well as 

Kirk-Hughes Development's Joinder. 

2. Summary of Argument 

2.1 Timeliness is a prerequisite to relief under I.R.C.P. 60(b) and Kirk-Scott's Motion is 

untimely. 
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2.2 Under I.R.C.P. 60(b), Kirk-Scott has no standing to collaterally attack the Judgment 

unless it is void. 

2.3 The Judgment is not void because the Court had subject matter jurisdiction and personal 

jurisdiction over the parties at the time of its entry, and the Judgment does not differ from 

that demanded by Golub in his Complaint. 

2.4 Kirk-Hughes Development's joinder in Kirk-Scott's Motion should dismissed for the 

additional reason that it is a veiled motion for new trial under I.R.C.P. 59, under which it 

is time-barred. 

3. Factual Background 

3.1 On October 30, 2007, Golub filed a Complaint against Kirk-Hughes Development 

alleging that as a result of Peterson's sale of the Peterson Property to Polatis and 

subsequent transfer to Kirk-Hughes Development, Peterson did not pay Golub the 

$941,000 commission owed under the Listing Agreement. [See Complaint] 

3.2 Kirk-Hughes Development was personally served on November 6, 2007. [See Affidavit of 

Process Server] 

3.3 Kirk-Scott is a member of Kirk-Hughes Development with a 51.5% .interest. Balinda 

Antoine is a member with a 3% interest. [See May 9, 2013 Affidavit of Michael T. 

Howard, Exhibit 10, p.23] 

3.4 On February 7, 2008 Kirk-Hughes Development personally appeared and answered 

through their attorney, Patrick E. Miller. [See Kirk-Hughes Answer] 

3.5 Upon motion, on February 4, 2009 the Court granted Attorney Miller leave to withdraw 

from representing Kirk-Hughes Development and entered an Order directing that Kirk-
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Hughes Development appear or secure substitute counsel within 20 days or have Default 

Judgment entered against it. [See February 4, 2009 Order of Withdrawal] 

3.6 Kirk-Hughes Development failed to obtain substitute counsel or otherwise appear to 

defend Plaintiffs' claims within the prescribed time period. 

3.7 On February 26, 2009 Golub filed a Motion for Default Judgment against Kirk-Hughes 

Development, which was supported by the June 10, 2008 Affidavit of Alan Golub and the 

February 18, 2009 Affidavit ofMichael T. Howard. [See Februmy 26, 2009 Motion and 

Memorandum for Default Judgment] 

3.8 On March 3, 2009, an Order of Default was entered against Kirk-Hughes Development. 

[See March 3, 2009 Order of Default] 

3.9 On March 4, 2009, Golub filed a motion for Final Judgment and 54(b) Certificate against 

Kirk-Hughes Development. [See March 4, 2009 Motion for Final Judgment] 

3.10 On March 11, 2009 Judgment was entered against Kirk-Hughes Development and all 

Defendants except Peterson in the principal amount of $941,000. [See March 11, 2009 

Judgment] 

3.11 On April 6, 2009 Kirk-Hughes Development filed for Chapter 11 Bankruptcy protection 

in Nevada, Case Number 09-15153-mkn, which placed an automatic stay on the case and 

all collection efforts. [See May 9, 2013 Affidavit of Michael T Howard, Exhibit 13] 

3.12 In August 2009, Golub entered into a settlement agreement with Peterson and on August 

10, 2009 the Court entered a Stipulated Order of Dismissal against Peterson and a 54(b) 

Certificate against all Defendants except Kirk-Hughes Development, which was still in 

bankruptcy. [See August I 0, 2009 Order of Final Judgment] 
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1 3.13 On August 25, 2009 Golub recorded the Judgment in Kootenai County, instrument 

2 

3 

4 

5 

6 

7 

8 

number 2229054000. [See May 9, 2013 Affidavit of Michael T. Howard, Exhibit 8] 

3.14 On October 28, 2010 an Order of Voluntary Dismissal was entered in the Kirk-Hughes 

Development Chapter 11 bankruptcy and the automatic stay was lifted. [See May 9, 2013 

Affidavit of Michael T. Howard, Exhibit 12] 

3.15 On October 28, 2010 Golub re-recorded the Judgment in Kootenai County, Idaho 

(instrument 2287941000). [See May 9, 2013 Affidavit of Michael T. Howard, Exhibit 8] 

9 3.16 On January 25, 2013 Golub filed this action against Kirk-Scott and other potential lien 

10 

11 

12 

13 

14 

15 

16 

holders, seeking a declaration of validity and priority in properties titled in the name of 

Kirk-Hughes Development. 

3.17 Kirk-Scott was served on February 22, 2013. [See July 2, 2013 Affidavit of Michael T. 

Howard, Exhibit 2] 

3.18 Kirk-Scott filed its Answer and Affirmative Defenses on March 14, 2013. Kirk-Scott's 

Answer does not plead invalidity of Golub's judgment. [See Kirk-Scott Answer] 

17 3.19 On April 30, 2013 Kirk-Scott filed a motion to dismiss Golub's Complaint on the basis 

18 

19 

20 

21 

22 

23 

24 

25 

26 

that Golub has no standing to contest a violation of the bankruptcy stay and that even and 

unrecorded Deed of Trust has priority over a judgment lien as a matter of law. Kirk-

Scott's Motion to Dismiss does not attack the validity of Golub's judgment. 

4. Applicable Legal Standard 

Kirk-Scott has moved for relief under I.R.C.P. 60(b). The decision to grant or deny a motion 

under I.R.C.P. 60(b) is committed to the sound discretion of the trial court. See Viafax v.Stuckenbrock, 

134 Idaho 65, 69 (Ct. App. 2000). A trial court acts within its sound discretion on a motion to set aside 
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I 
/ 

a default judgment if: (a) the trial. court makes findings of fact which are not clearly erroneous, and (b) 

the court applies to those facts the proper criteria under Rule 60(b ). !d. 

5. Argument 

5.1 Kirk-Scott's Motion is not timely. 

Kirk-Scott seeks to vacate Golub's judgment against Kirk-Hughes Development under I.R.C.P. 

60(b)(4), (5), and (6), which provide in relevant part: 

On motion and upon such terms as are just, the court may relieve a party or his legal 
representative from a final judgment, order, or proceeding for the following reasons: ... 
( 4) the judgment is void; (5) the judgment has been satisfied, released, or discharged, or a 
prior judgment upon which it is based has been reversed or otherwise vacated, or it is no 
longer equitable that the judgment should have prospective application; or ( 6) any other 
reason justifying relief from the operation of the judgment. The motion shall be made 
within a reasonable time, and for reasons (1), (2), and (3) not more than six (6) months 
after the judgment, order, or proceeding was entered or taken. 

I.R. C.P. 60(b) (emphasis added) 

A motion to set aside a judgment under any portion of Rule 60(b) "shall be made within a 

reasonable time." What constitutes a reasonable time depends upon the facts in each individual case. 

See Viafax, 134 Idaho at 71. Whether a motion under Rule 60(b) is timely is an issue of fact for the 

district court. See Davis v. Parrish, 131 Idaho 595, 597 (1998). It must appear that "the defaulting party 

is not guilty of indifference or unreasonable delay" and has acted "promptly and diligently in seeking 

relief." Stoner v. Turner, 73 Idaho 117, 121 (1952). See also Clark v. Atwood, 112 Idaho 115, 117 (Ct. 

App. 1986). A district court is only vested with discretion to set aside a default judgment if the moving 

party has complied with the time for taking any such motion. See Catledge v. Transport Tire Co., 107 

Idaho 602 (1984). 

When the movant challenges a judgment under Rule 60(b ), the court examines the length of time 

between the moment the judgment becomes apparent to the defendant and the date the Rule 60(b) 
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motion is filed. See McGrew v. McGrew, 139 Idaho 551, 559 (2003). When the movant alleges that a 

judgment has become inequitable under Rule 60(b )(5), the court should also examine the movant's delay 

after the moment it became reasonably apparent that the order is inequitable due to a change in law or 

circumstances. See Meyers v. Hansen, 148 Idaho 283, 291 (2009). 

The bringing of a motion within a reasonable time is a prerequisite to obtaining relief under any 

portion ofl.R.C.P. 60(b). See Meyers, 148 Idaho at 291. Kirk-Scott's motion for relief under I.R.C.P 

60(b) here should be denied because it was not brought within a reasonable time. As the movant under 

I.R.C.P 60(b ), Kirk-Scott bears the burden of establishing its motion was brought within a reasonable 

time, but has failed to do so. Kirk-Scott's only attempt to satisfy its burden is to state: "Kirk-Scott 

timely brings this motion within three months of appearing in CVB-0866." [See Kirk-Scott 

Memorandum RE: Motion to Vacate, p.4] · However, Kirk-Scott has not provided any evidence to 

demonstrate how long it has been aware of the Judgment or why it has waited until now to bring this 

Motion. See e.g. Harter v. Products Mgt. Corp., 117 Idaho 121 (Ct. App. 1990) (Motion made one year 

after entry of judgment ruled not timely in absence of affidavit or other showing to establish timeliness 

of motion). 

To the contrary, the facts establish that Kirk-Scott should have been well-aware of Golub's claim 

and Judgment since as early as 2007. Kirk-Scott is owned by Geraldine Kirk-Hughes' sister, Balinda 

Antoine. Kirk-Scott is a member of Kirk-Hughes Development holding a 51.5% interest in the 

company; Antoine is a member with a 3% interest. [See May 9, 2013 Affidavit of Michael T Howard, 

Exhibit I 0, p.23, Exhibit 13, p. 25] Under these circumstances, it can hardly be said that Antoine and 

Kirk-Scott were wholly unaware of the lawsuit filed by Golub against Kirk-Hughes and Kirk-Hughes 

Development in October 2007, or unaware of the Judgment ultimately entered against Kirk-Hughes and 

Kirk-Hughes Development in March 2009. Moreover, as members of Kirk-Hughes Development, 
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Antoine and Kirk-Scott were in privity and would have known of Kirk-Hughes Development's Chapter 

11 Bankruptcy Petition filed in April 2009 and its subsequent Chapter 7 Bankruptcy Petition filed in 

May 2011, both of which listed Golub as a creditor. Kirk-Scott has failed to meet its burden of 

establishing by affidavit or otherwise, the timeliness of its motion. See Harter, 117 Idaho 121. 

Even assuming Kirk-Scott was unaware of Golub's Judgment until receiving service of Golub's 

Declaratory Complaint on February 22, 2013 Kirk-Scott has failed to provide any explanation for its 

four month delay in seeking redress from the Court. Notably, Kirk-Scott did not raise the validity of 

Golub's judgment as an affirmative defense in its Answer to Golub's Complaint for Declaratory relief, 

nor did it attack the Judgment as a basis for its Motion to Dismiss; filed in April, 2013. [See Kirk-

Scott's March 14, 2013 Answer in CVJ3-866; April30, 2013 Motion to Dismiss] 

Accordingly, because Kirk-Scott has failed to meet its burden of establishing its Motion was 

brought within a reasonable time, and because such proof is a pre-requisite to relief under any portion of 

I.R.C.P. 60(b), the Court should deny Kirk-Scott's Motion to Vacate the Judgment. See e.g. See Meyers 

v. Hansen, 148 Idaho 283 (2009) (Motion for relief from default judgment made 17 months after 

receiving notice of it was untimely); Harter v. Products Mgt. Corp., 117 Idaho 121 (Ct. App. 1990) 

(Motion made one year after entry of judgment ruled not timely in absence of affidavit or other showing 

to establish timeliness of motion); Ellis v. Ellis, 118 Idaho 468 (Ct. App. 1990) (Motion made 10 months 

following entry of judgment for divorce held untimely); Davis v. Parrish, 131 Idaho 595 (1998) (Motion 

made 5 months following default judgment held not timely in absence of explanation for delay). 

5.2 Under I.R.C.P. 60(b ), Kirk-Scott has no standing to collaterally attack the Judgment 
unless it is void. 

.Kirk-Scott seeks redress under subsections 4, 5, and 6 ofl.R.C.P. 60(b). However, because 
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Kirk-Scott was not a party to the underlying judgment, it has no standing to collaterally attack it unless 

the Judgment is void. 

By its terms, I.R.C.P 60(b) limits its application to motions made for relief from a final judgment 

by "a party or his legal representative." I.R.C.P. 60(b). Kirk-Scott was not a party to the underlying 

litigation or the judgment and therefore seeks to collaterally attack Golub's judgment. Generally, "final 

7 
judgments, whether right or wrong, are not subject to collateral attack." Kukuruza v. Kukuruza, 120 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 
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Idaho 630, 632 (Ct.App.1991) (emphasis in original). However, avoid judgment can be attacked at any 

time by any person adversely affected by it. Burns v. Baldwin, 138 Idaho 480, 486 (2003). What 

constitutes a void judgment is narrowly construed. See Hartman v. United Heritage Prop. & Cas. Co., 

141 Idaho 193 (2005). 

Here, Kirk-Scott seeks relief under Rule 60(b) subsections (4), (5), and (6). However, because 

Kirk-Scott was not a party to the underlying litigation or Judgment, it may only attack Golubs' 

Judgment collaterally as void under subsection 4. See, e.g. Johnson v. Hartford Ins. Group, 99 Idaho 

134 (1978) (Since the defect in the proceedings below did not make the default divorce decree 

"absolutely void," the movant was without standing to challenge it). 

Accordingly, any argument by Kirk-Scott relative to subsections (5) and (6) of I.R.C.P. 60(b) 

should be disregarded. Under I.R.C.P. 60(b), Kirk-Scott has no standing to collaterally attack the 

Judgment unless it is void1
• 

II 

II 

II 

25 1 Kirk-Scott appears to categorize relief under I.R.C.P. 60(b) subsections (5) and (6) with void 
26 judgments. However, nothing in the rule or the authority addressing it provides any indication that a 

judgment falling within these sections is "void." 
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5.3 The Judgment is not void because the Court had subject matter jurisdiction and 
personal jurisdiction over the parties at the time of its entry, and the Judgment does 
not differ from that demanded by Golub in his Complaint. 

In order for a judgment to be void, there must generally be some jurisdictional defect in the 

court's authority to enter the judgment, either because the court lacks personal jurisdiction or because it 

lacks jurisdiction over the subject matter of the suit. See Cuevas v. Barraza, 152 Idaho 890, 894 (2012), 

citing Puphal v. Puphal, 105 Idaho 302 (1983). 

Here, there is no dispute that the Court had personal and subject matter jurisdiction over Kirk-

Hughes Development or the underlying claims. Instead, Kirk-Scott challenges the Court's authority to 

enter the Default Judgment on the basis that it differed from the relief Golub prayed for in his 

Complaint. A close review of the pleadings and procedural history of this case demonstrate the Court 

did have authority to enter the Judgment. 

5.3.1 The Judgment does not differ from the relief sought in the Complaint. 

Kirk-Scott asserts that the Court lacked jurisdiction to enter the Judgment because it differed 

from that sought in the Complaint. [See Kirk-Scott Memorandum to Vacate, p. 4] The facts do not 

support this assertion. 

The Judgment entered by the court on March 11, 2009 provided: 

This matter, having come before the Court upon Plaintiffs' Motion for Default 
Judgment and I.R.C.P. 54(b) Certificate against Debtor, and supported by the 
Affidavits of Michael T. Howard and Alan Golub, and the pleadings on file, the 
Court does hereby enter Judgment against Debtors as follows: 

1. 

2. 

3. 

Plaintiffs are granted judgment in the principal amount of 
$941,000.00; 

Plaintiffs are granted pre-judgment interest at a rate of 12% 
beginning March 11, 2005 through entry of this judgment; 

Plaintiffs are granted post-judgment interest to be determined by law 
from entry of this judgment. 
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[See March 11, 2009 Judgment] 

I.R. C.P. 54( c) states that a judgment by default is limited the relief demanded in the Complaint. 

See I.R.C.P. 54( c). The Idaho Supreme Court has interpreted this provision in conjunction with I.R.C.P. 

8(f) to mean that where no answer is filed, the relief granted cannot exceed that actually demanded 

somewhere in the complaint when considered in its entirety. See, Johnson v. Hartford, 99 Idaho 134, 

138 (1978). The theory of this provision is that the defending party should be able to decide on the basis 

of the relief requested whether he wants to expend the time, effort, and money necessary to defend the 

action. See id. 

Here, Golub's Complaint, when read in as a whole, fairly apprised Kirk-Hughes Development of 

the type and amount of damages claimed. The Complaint alleges: 

• 

• 

• 

• 

• 

• 

• 

Geraldine Kirk-Hughes was the managing member of Kirk-Hughes Development 
and Polatis was an agent of Kirk-Hughes and Kirk-Hughes Development. [See 
Complaint ~~ 3.2, 3.3] 

Golub and Pacific Realty had a "Listing Agreement" with Petersons for the sale 
of the Peterson Property, which entitled Golub and Pacific Realty to payment of a 
commission upon the sale of the Property. [See Complaint~ 3.5] 

Golub secured a written sales agreement with Geraldine Kirk-Hughes to buy the 
Peterson Property. [See Complaint~ 3. 7] 

Kirk-Hughes did not close on the Peterson Property, which was later sold to 
Polatis and transferred to Kirk-Hughes Development. [See Complaint ~~ 3.11, 
3.16, 3.17, 3.19] 

As a result of Peterson's sale of the Peterson Property to Polatis and subsequent 
transfer to Kirk-Hughes Development, Peterson did not pay Golub the $941,000 
commission under the Listing Agreement and Golub lost his interest in the 
Adkinson Property. [See Complaint~ 3.23] 

Pacific Realty assigned Golub its interests in the action. [See Complaint ,-r 3. 6] 

Defendants were aware of the Listing Agreement between Petersons and Golub . 
[See Complaint ~ 6.2] 
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• Defendants intentionally interfered with the contractual relationships and 
expectations of Golub when they acted to frustrate and circumvent the purpose of 
the Listing Agreement. [See Complaint~ 6.3] 

• As a direct and proximate result of said breaches, Golub has been damaged in an 
amount to be proven at trial. [See Complaint~ 6.4] 

• Wherefore, Plaintiffprays: 

o Judgment be granted in favor of Plaintiffs for all claims against Defendants in an 
amount to be proven at trial, but more than the jurisdictional limit in excess of 
$1 0,000.00; 

o Plaintiffs recover pre-judgment interest; and 

o For such other relief the Court deems just and equitable. 

When read as a whole, Golub's Complaint fairly apprised Kirk-Hughes Development that it was 

seeking from all Defendants as damages the $941,000 in commissions owed but never paid under the 

Listing Agreement with Peterson. It also fairly apprised Kirk-Hughes Development that Golub was 

seeking interest, which is provided by statute at the rate of 12% for pre-judgment interest, and at an 

indexed rate for post-judgment interest. See I.C. §12-22-104; Dillon v. Montgomery, 138 Idaho 614, 

617, (2003) (I.C. § 28-22-104(2) provides for the award of prejudgment interest at a rate of 12 percent 

on "[m]oney after the same becomes due." Prejudgment interest may be awarded under this statute 

where the amount of liability is liquidated or capable of ascertainment by a mathematical calculation.) 

Moreover, unlike a typical judgment by default, Kirk-Hughes Development appeared, answered, 

and defended Golub's claims for over a year and a half before an Order of Default was entered. When 

an Answer is filed the court may grant any relief consistent with the case made by Complaint. See 

Schlieffv. Bistline, 52 Idaho 353 (1932). During that time, Kirk-Hughes Development was apprised 

more fully of Golub's claims and damages through discovery, to include the following: 

INTERROGATORY NO. 1: Please describe in detail all damages you have 
allegedly suffered as a result of Defendants' conduct. 
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ANSWER: 
Plaintiffs have suffered a loss of the principal amount of the commission due under 
the Listing Agreement with Peterson, based upon Peterson's Purchase and Sale 
Agreement with Kirk-Hughes. Plaintiffs have also suffered a loss of the interest due 
on that commission beginning November 12, 2004. Plaintiffs have also suffered a 
loss of the value of the Adkinson Property on the date it was transferred Kirk­
Hughes. Plaintiffs have and continue to incur costs and attorney fees in pursuit of 
recovering the above-referenced damages. 

REQUEST FOR PRODUCTION NO. 1: Produce copies of all documents that 
illustrate or explain your alleged damages. 

RESPONSE: 

All documents relevant to this request have been previously produced, which 
include: 1) Net Listing Agreement; and 2) Peterson I Kirk-Hughes Purchase and 
Sale Agreement. This request will be supplemented as additional, relevant 
documents are discovered or identified. 

[See July 2, 2013 Affidavit of Michael T Howard, Exhibit 1] 

The Purchase and Sale Agreement produced in discovery provided the sales pnce of the 

property. 

The Net Listing Agreement provided the method of calculating the realtor fees owed. 

Accordingly, the March 11, 2009 Judgment entered by the Court did not differ from the relief 

sought in the Complaint or asserted and learned during the subsequent year and a half of litigation 

between the parties. 

5.3.2 The Judgment is not affected by settlement with Peterson. 

While not a basis to declare the Judgment void under I.R.C.P. 60(b), Kirk-Scott appears to assert 

that the Judgment should be offset by amounts recovered from Peterson by way of settlement. [See 

Kirk-Scott Memorandum to Vacate, p. 8] fu support of this, Kirk-Scott cites I.C. §6-805, which governs 

the effect of the release of one tort-feasor on the liability of others. However, Kirk-Scott's reliance upon 

this statute under the facts of this case is misplaced. I. C. §6-805 applies to tort-claims -not contract 
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claims. While Golub asserted tort claims against Kirk-Hughes Development, Golub's claims against 

Peterson were based upon contract2
• Therefore, Peterson and Kirk-Hughes Development could never be 

held jointly and severally liable and I. C. §6-805 is inapplicable to the facts of this case. 

5.3.3 The Judgment was supported by affidavits of the amount due and supporting 
documentation. 

Kirk-Scott asserts the judgment is void because the affidavits submitted with the Motion for 

Default were insufficient to establish a liquidated amount of damages. [See Kirk-Scott Memorandum to 

Vacate, p. 9] 

I.R.C.P. 55(b)(l) governs entry of default judgments and provides in relevant part: 

When the plaintiffs claim against a defendant is for a sum certain or for a sum which can 
by computation be made certain, the court or the clerk thereof, upon request of the 
plaintiff, and upon the filing of an affidavit of the amount due showing the method 
of computation, together with any original instrument evidencing the claim unless 
otherwise permitted by the court, shall enter judgment for that amount and costs against 
the defendant, if the defendant has been defaulted for failure to appear and if the 
defendant is not an infant or incompetent person, and has been personally served .... 

I.R.C.P 55(b)(l). 

On February 26, 2009 Golub filed a Motion for Default Judgment, which stated in 

relevant part: 

Pursuant to I.R.C.P. 55(b)(1) Plaintiffs move the Court for Default Judgment against 
Defendants Kelly Polatis ("Polatis"), Geraldine Kirk-Hughes, Peter Sampson, Kirk­
Hughes Development, LLC, and Kirk-Hughes & Associates, Inc. (collectively referred to 
as "Kirk-Hughes"). This motion is supported by the proceeding Memorandum and the 
February 18, 2009 Affidavit of Michael T. Howard and the June 10, 2008 Affidavit of 
Alan J. Golub. 

[See Februa1y 26, 2009 Motion and Memorandum for Default Judgment] 

The June 10, 2008 Affidavit of Alan Golub provided: 

2 Golub's claim for tortious interference with contract against Peterson was dismissed; the Court 
reasoning that one cannot tortiously interfere with his own contract. The remaining claims against 
Peterson were contract-based. 
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• On April 22, 2004 I entered into a listing agreement with Delano Peterson for sale his 
property, under which he would receive a net amount of $2 million for the property on 
the north side of Highway 97 and $2 million for the property south of Highway 97. 
Under this agreement, I would receive 100% of any amounts between $4 and $4.4 
million, and 50% of any amounts over $4.4 million. [See June 10, 2008 Affidavit of Alan 
Golub,~ 3] 

• A true and correct copy of the listing agreement is attached hereto as Exhibit 1. [See June 
10, 2008 Affidavit of Alan Golub, ~ 4] 

• On May 8, 2004, I procured a $6,000,000.00 dollar offer from Geraldine Kirk-Hughes to 
purchase the property. This offer was accepted by Peterson and the two entered into a 
purchase and sale agreement. [See June 10, 2008 Affidavit of Alan Golub, ~ 5] 

• The purchase and sale agreement was later modified to reflect a net sale price of 
$5,482,000.00 and ultimately set to close on November 12, 2004. [See June 10, 2008 
Affidavit of Alan Golub, ~ 6] 

• Pursuant to the listing agreement, I was entitled to a realtor fee of $941,000.00 from the 
sale to Ms. Kirk-Hughes. [See June 10, 2008 Affidavit of Alan Golub, ~ 8] 

The February 18, 2009 Affidavit of Michael T. Howard provided proof of the dates of service 

upon the various Defendants, as well as the address most likely to give Defendants notice of the default. 

[See February 18, 2009 Affidavit of Michael T. Howard] 

The basis upon which Kirk-Scott asserts these affidavits are defective is unclear. Mr. Golub's 

Affidavit provides a copy of the listing agreement with Peterson and references its terms under which 

the amount of the commission is calculated: "100% of any amounts between $4 and $4.4 million, and 

50% of any amounts over $4.4 million." He then provides the negotiated sales price, which was 

originally $6M, but later reduced to $5,482,000. Finally, he provides the calculated amount due under 

the agreement: $941,000. 

Accordingly, Kirk-Scott has failed to demonstrate that the Court was without jurisdiction to enter 

the March 11, 2009 Judgment against Kirk-Hughes Development and its Motion should be denied. 
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5.4 Kirk-Hughes Development's joinder should be treated as an untimely motion 
for new trial under I.R.C.P. 59. 

Kirk-Hughes Development is a party to the Judgment and has joined Kirk-Scott in seeking to 

vacate the Judgment under I.R.C.P 60(b). Disposition of Kirk-Hughes Development's Motion in this 

regard becomes somewhat more clear, as there is no dispute that Kirk-Hughes Development has been 

aware of this Judgment since its entry on March 11, 2009 and has otherwise provided no explanation for 

the over four year delay in making this Motion. 

Moreover, Kirk-Hughes Development failed to seek a new trial under I.R.C.P. 59 or appeal the 

Judgment within the time allowed under the rules. Judgment was entered against Kirk-Hughes 

Development on March 11, 2009. At that time, the Judgment was not final and appealable because it 

adjudicated the claims ofless than all of the parties; the claims against Peterson remained. Kirk-Hughes 

Development filed Chapter 11 bankruptcy on April 6, 2009, staying any further action by the Court. 

The claims against Peterson were discussed on August 10, 2009, and the Court entered an Order of Final 

Judgment and a 54(b) Certificate for all Defendants except Kirk-Hughes Development because it could 

not violate the bankruptcy stay. However, the moment Kirk-Hughes Development's Chapter 11 

Bankruptcy was dismissed on October 28, 201 0 the automatic stay was lifted and the Judgment against 

Kirk-Hughes Development became final and appealable, as the claims against all parties had been 

resolved. See e.g. M&H Rentals, Inc. v. Sales, 108 Idaho 567 (Ct. App. 1985) (ruling that under I.R.C.P. 

54 and I.A.R. 11 order was final and appealable where it disposed of all remaining claims, leaving none 

pending.) 

Following the dismissal of its bankruptcy, Kirk-Hughes Development failed to seek a new trial 

under I.R.C.P. 59 with the fourteen day period, or appeal the Judgment within the 42 days as required by 

I.A.R. 14. A party may not use a motion pursuant to I.R.C.P 60(b) as a substitute for a timely appeal. 
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See Dustin v. Beckstrand, 103 Idaho 780 (1982); Bubak v. Evans, 117 Idaho 510 (Ct. App. 1989). 

Accordingly, Kirk-Hughes Development's Joinder in Kirk-Scott's Motion to Vacate the 

Judgment under I.R.C.P. 60(b) should be denied. 

6. Conclusion 

Kirk-Scott's Motion to Vacate the March 11, 2009 Judgment against Kirk-Hughes Development 

should be denied. Kirk-Scott has failed to bring its Motion within a reasonable time. Kirk-Scott lacks 

standing to attack the validity of the Judgment under I.R.C.P. 60(b) unless the Judgment is void and has 

failed to establish that the Court was without jurisdiction to enter the Judgment. 

Kirk-Hughes Development's Joinder in Kirk-Scott's Motion should be den=i=ed____.--.._. 

reasons. 

DATED this 7 day ofJuly, 2013. / -~---

MI~. HOWARD, ISB No. 6128 
WINSTON & CASHATT, LA WYERS, a Professional 
Service Corporation 
Attorneys for Plaintiffs 
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I hereby certify that I caused a true and 
complete copy of the foregoing to be [gl mailed, 
postage prepaid; [g) hand delivered; [gl sent 
via facsimile on July 2, 2013, to: 

Douglas S. Marfice- HAND DELIVERED 
Ramsden & Lyons 
P.O. Box 1336 
Coeur d'Alene, ID 83 816 
Fax: (208) 664-5884 
Attorney for Defendant, Tomlinson North Idaho, Inc. 

MichaelS. Bissell 
Campbell & Bissell, PLLC 
Corbet Aspray House 
820 W. 7th A venue 
Spokane, WA 99204 
Fax: (509) 455-7111 
Attorney for Defendant, Kirk-Hughes Development, LLC 

Matthew Z. Crotty 
Crotty & Son Law Firm, PLLC 
421 W. Riverside Ave., Suite 1005 
Spokane, WA 99201 
Fax: (509) 703-7957 
Attorney for Defendant, Kirk-Scott, Ltd. 

Ryan M. Best -MAILED 
Best Law, PLLC 
421 W. Riverside Ave., Suite 1005 
Spokane, WA 99201 
Attorney for Defendant, Kirk-Scott, Ltd. 

MICRA 

424831 
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MICHAEL T. HOWARD, ISB No. 6128 
WINSTON & CASHATT, LAWYERS, a 
Professional Service Corporation 
250 Northwest Boulevard, Suite 206 
Coeur d'Alene, Idaho 83814 
Telephone: (208) 667-2103 
Facsimile: (208) 765-2121 

5 mth@winstoncashatt.com 

Attorneys for Plaintiffs 
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE 
OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 

ALAN GOLUB and MARILYN GOLUB, 
husband and wife, 

Plaintiffs, 

vs. 

KIRK-HUGHES DEVELOPMENT, LLC, a 
Delaware limited liability company; KIRK.-

16 I SCOTT, LTD, a Texas corporation; 
INTERNAL REVENUE SERVICE; 

17 TOMLINSON NORTH IDAHO, INC., an 
Idaho corporation, 

15 

18 

Defendants. 

Case No. CV13-866 

GOLUB'S REPLY RE: MOTION FOR 
SUMMARY JUDGMENT DECLARING 
INTERESTS AND PRIORITY 

19 

20 

21 

22 

23 

Golub submits this Memorandum in Reply to the Responses of Defendants Kirk-Scott, Ltd. and 

Kirk-Hughes Development, LLC regarding Golub's Motion for Summary Judgment Declaring Interest 

and Priority in Property. This Reply is supported by the July 2, 2013 Affidavit ofMichael T. Howard. 

1. Summary of Argument 

1.1 Kirk-Scott has failed to submit any evidence to contradir~t Golub's testimony or otherwise 

show that Golub had knowledge of Kirk-Scott's Deed of Trust at the time he recorded his 

24 .

1 25 

261 
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Judgment on October 28, 2010. The affidavits submitted-by Defendants do no more than 

evidence intent to convey an interest, which is insufficient to impute knowledge to 

Golub as a matter of law. 

1.2 I.C. §55-606 does not require Golub to provide any additional consideration, beyond the 

underlying obligation giving rise to the Judgment, to avail himself to it's protections as a 

valid judgment lien holder. 

1.3 Golub's judgment lien is valid because when the automatic stay was lifted on Kirk-

Hughes Development's bankruptcy on October 28, 2010 all claims had been resolved 

against all parties and the Judgment became final and appealable by operation of law 

without the need for a Rule 54(b) certificate. 

1.4 Kirk-Scott's Deed of Trust was not properly acknowledged or certified under Idaho or 

Nevada Law. Therefore, because it was not entitled to be recorded under I.C. §55-805, 

the Deed of Trust did not provide constructive notice of its existence or contents 

notwithstanding its actual recordation by the Kootenai County Recorder. 

1.5 Kirk-Scott's position on standing is irrelevant in this case because Golub does not seek 

redress from the bankruptcy court for Kirk-Scott's bankruptcy stay violation. Neither 

Golub nor Kirk-Hughes Development needs to challenge Kirk-Scott's post-petition 

recordation because it is void a matter ofF ederal Law. 

2. Argument 

2.1 Kirk-Scott has failed to present evidence to contradict Golub's testimony or 
create an issue of fact regarding Golub's knowledge of Kirk-Scott's Deed of 

. Trust. 

Kirk-Scott asserts that regardless of any recording deficiencies, Golub's judgment lien is inferior 

to its Deed of Trust because Golub had knowledge of the encumbrance at the time he recorded his 
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Judgment and therefore did not take in "good-faith" under I. C. §55-606. However, Kirk-Scott has failed 

to present any evidence to contradict Golub's testimony or create an issue of fact regarding whether 

Golub held such knowledge. 

On a motion for summary judgment, the burden of proving the absence of material facts is upon 

the moving party. Once the moving party establishes the absence of a genuine issue of material fact, the 

burden shifts to the non-moving party to show that a genuine issue of material fact does exist. A non-

moving party must come forward with evidence by way of affidavit or otherwise which contradicts the 

evidence submitted by the moving party, and which establishes the existence of a material issue of 

disputed fact. See Kiebert v. Goss, 144 Idaho 225, 228 (2007). 

Trust: 

Here, Golub provided the following testimony regarding his knowledge of Kirk-Scott's Deed of 

12. 

13. 

14. 

I was not aware of the transfer of the Sloan properties from Kirk-Scott to Kirk­
Hughes Development on November 18,2004. 

I was not aware of the transfer of the Atkinson property from Kirk-Hughes 
Associates to Kirk-Hughes Development on May 12, 2005. 

I was not aware that Kirk-Scott had executed a Deed of Trust to Kirk-Hughes 
Development prior to Kirk-Scott recording one during Kirk-Hughes 
Development's bankruptcy on September 17, 2010. 

[May 3, 2013 Affidavit of Alan Golub~~ 12, 14] 1 

Q. 

A. 

All right. Prior to 2013 when you were first handed a physical copy of the 
November 18, 2004 Kirk-Scott deed of trust, did you have any idea that Kirk­
Scott claimed an interest in the properties? 

I did not know of any claim of interest in the properties or this deed of trust. No, I 
did not. 

[June 12, 2013 Deposition of Alan Golub p. 99, Affidavit of Richard Campbell] 

1 Kirk-Scott takes issue with the apparent scrivener's error in paragraph 14 of Alan Golub's May 3, 2013 
Affidavit. However, the intent of Mr. Golub's testimony should be clear, that he was unaware that Kirk­
Hughes Development had executed a Deed of Trust to Kirk-Scott, without the need for a Preacipe. 
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In response to Golub's motion, Kirk-Scott and Kirk-Hughes Development submitted the 

affidavits ofBalinda Antoine, Geraldine Kirk-Hughes, and Darlene Moore for the purpose of attempting 

to create an issue of fact by contradicting Golub's testimony that he had no knowledge of Kirk-Scott's 

claimed Deed of Trust at the time he recorded his Judgment. However, a careful reading of the 

proffered testimony reveals that Golub's testimony remains uncontroverted. 

More specifically, the affidavits submitted to contradict Golub's testimony only provide 

evidence that Golub had knowledge of a desire or intent to encumber the property; they provide no 

evidence that he had knowledge that such an encumbrance actually attached to any of the subject 

. 2 
properties. 

As between a mortgagee and another claimant, one who has actual notice of the other's 
prior claim or lien generally takes subject to it, even though the prior claim or lien is 
unrecorded. 

As between a mortgagee and another claimant and subject to exceptions with respect to 
the necessity of recording under some statutes, one who has actual notice of the other's 
prior claim or lien will take subject to it even though the prior claim or lien is unrecorded. 

In order to have this effect, the notice or knowledge must be acquired prior to the 
attaching of the rights of the party to be affected by it. Actual notice of a mortgage is 
express, direct information. Notice does not mean a formal written warning served on a 
party. Instead, it means actual knowledge of the fact in question, regardless of how it 
was acquired. However, it must be knowledge of the actual existence of the prior 
conveyance or encumbrance and not merely information of a purpose or agreement 
on the part of the grantor to make or give it. 

59 C.J.S. Mortgages§ 298 (emphasis added) 

Construing the priority of interests under I. C. §55-612, the Idaho Supreme Court has similarly 

held that knowledge of an intent to create or acquire an interest in property is not a legally recognizable 

interest that would constitute an adverse claim for purposes of defeating the status as a bona fide 

2 While Golub disputes much of what is set forth in the submitted affidavits, for the limited purpose of 
this Motion, Golub stipulates to the truth of the averments made therein without waiving his ability to 
contest or disavow the averments in any future motion or proceeding. 
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( 

purchaser. In Sun Valley Hot Springs v. Kelsey, 131 Idaho 657, 661 (1998), the Court explained this 

concept as follows: 

In discussing whether a party had actual or constructive notice in regards to determining 
its bona fide purchaser status, this Court in Bear Island Water Ass'n, Inc. v. Brown, 125 
Idaho 717, 874 P.2d 528 (1994), concluded that a party's prior notice of another party's 
use of a well did not ·create a real property right in the party using the well. A purchaser's 
prior notice of another party's use of property does not create any real property right in 
the using party that would serve as an adverse claim that could defeat the purchaser's 
status as a bona fide purchaser. Id. at 725-26, 874 P.2d at 536-37. Where notice of 
another party's "use" of property does not create a property right in the using party, it 
follows that notice of another party's "intent" to use property in the future would not 
create a property right in that party. 

Sun Valley Hot Springs, 131 Idaho at 661. 

In a recent decision addressing the same issue presented here, the Court in Insight, LLC v. 

Gunter, 2013 WL 1730149 (Idaho 2013), rejected evidence similar to that proffered by Defendants, 

holding: 

It is not technically possible for IM to have notice of an encumbrance on property before 
that encumbrance actually comes into existence. Though IM knew that Summitt was 
intending to execute a deed of trust, that was notice of an intent to subsequently 
encumber property, not notice of an actual encumbrance on property. Therefore, the 
district court's finding that IM had notice of the Gunters' deed of trust is clearly 
erroneous. 

Insight, 2013 WL 1730149 at 3. 

Here, Defendants have not provided any evidence to contradict Golub's testimony that he had no 

knowledge of Kirk-Scott's encumbrance prior to recording his Judgment in. October 2010. The 

following provides the sum total of evidence submitted by Defendants on this issue: 

Affidavit of Balinda Antoine 

[During a presentation in Coeur d'Alene in 2004] I wanted to make it clear to Mr. Golub 
that Kirk-Scott Ltd. wanted first position title to the property. For if the project went bad I 
wanted to at least be able to recover the property and didn't want my loan secured by a 
piece of property that had other liens associated with it. I wanted to make clear, and made 
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clear, that Kirk-Scott wasn't going to loan $1,350,000 without getting a deed to the 
property. 

Kirk-Scott, Ltd. protected its $1,350,000 loan with a deed oftrust. Again, Mr. Golub was 
aware that Kirk-Scott, Ltd. would be using such a deed to secure its interest in the 
property because I told him that in the presentation he gave at the Coeur d' Alene 
Resort. 

[Affidavit of Balinda Antoine, ~~ 5, 8] (emphasis added) 

Ms. Antoine's Affidavit does nothing more than demonstrate her intent to gain some future 

security for the properties being purchased. Her statements to Golub in this regard pre-dated the 

purported Deed of Trust by many months. 

Affidavit of Geraldine Kirk-Hughes 

In September 2004 ... I told Mr. Golub that I was forming a separate entity to develop the 
land, and that title to all the properties would be transferred to the new company. I 
specifically told Mr. Golub that I was giving my sister a mortgage or deed of trust to 
secure Kirk-Scott, Ltd.'s interest. 

[Affidavit of Geraldine Kirk-Hughes~ 12] (emphasis added) 

In November of 2004, your affiant requested Darlene Moore to prepare a Note and Deed 
of Trust in favor of Kirk-Scott, Ltd. to cover the monies spent by Balinda Antoine to 
acquire the Sloan parcel. Your affiant specifically informed Alan of this .... 

[Affidavit of Geradine Kirk-Hughes~ 22] 

After Ms. Moore prepared the Note and Deed, your Affiant signed the same .... 

[Affidavit of Geradine Kirk-Hughes~ 23] 

Ms. Kirk-Hughes' Affidavit demonstrates her September 2004 intent to give Balinda Antoine 

(as opposed to Kirk-Scott, Ltd.) a future mortgage or deed of trust. It then states that Golub was 

informed of a request to prepare a Deed of Trust to Kirk-Scott in November 2004. Finally, it 

evidences that after the document was prepared, it was executed by Ms. Kirk-Hughes. 

Importantly, Ms. Kirk-Hughes' Affidavit does not provide the evidence necessary to contradict 

Golub's testimony; that Golub had knowledge that a Deed of Trust encumbering the properties at issue 

here had been executed in favor of Kirk-Scott. Like that of Ms. Antoine, Ms. Kirk-Hughes' Affidavit 
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goes no further than to provide evidence that Golub was informed of an intent to provide Kirk-Scott 

with a Deed of Trust interest in the property at some point in the future; not that he had knowledge that 

one had in fact been created. See e.g. Insight, 2013 WL 1730149 at 3. (It is not technically possible to 

have notice of an encumbrance on property before that encumbrance actually comes into existence.) 

Affidavit of Darlene Moore 

In November of 2004 ... I advised Alan that it was my belief that Ms. Kirk-Hughes was 
still interested in the property and still interested in pursuing the development because 
she had just recently created a corporation called Kirk-Hughes Development and had 
asked me to prepare a Note and Deed of Trust in favor of her sister, Balinda 
Antoine, to exchange for the title to the Sloan property that had been purchased in Kirk­
Scott, Ltd. name. Alan had proposed that Ms. Kirk-Hughes use the Sloan parcel to 
acquire financing to assist Ms. Kirk-Hughes in purchasing the Peterson property. I told 
them this was not possible as I had already prepared the mortgage in favor of 
Balinda. 

[Affidavit of Darlene A1oore~ 15] (emphasis added) 

In 2006 ... 3) I reminded Alan that Balindc;t Antoine had a mortgage on the Sloan parcel 
so there would be no asset to collect against. 

[Affidavit of Darlene ll1o01'e~ 17] 

Like that of Ms. Kirk-Hughes', Ms. Moore's Affidavit only purports to establish that she 

informed Golub that she prepared some instrument, but provides no testimony that Golub had 

knowledge that an instrument encumbering the property was actually executed. Moreover, Moore's 

Affidavit is unclear as to whether she informed Golub that she prepared a Deed of Trust or a mortgage. 3 

Clearly, if she informed Golub that she had prepared a mortgage, it cannot be said that he had 

knowledge of a Deed of Trust. 

3 Deeds of Trust differ from Mortgages in that deeds of trust always involve at least three parties, where 
the third party holds the legal title, while in the context of mortgages, the mortgagor gives legal title 
directly to the mortgagee. 
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What is clear from Ms. Moore's Affidavit is that whatever encumbrance was intended, she 

informed Golub that it related solely to the Sloan property4 and was in favor of Balinda Antoine; not 

Kirk-Scott, Ltd. 5 

Here, Golub has provided undisputed evidence that he had no knowledge of Kirk-Scott's 

purported encumbrance on the properties at issue here. The Affidavits of Antoine, Kirk-Hughes, and 

Moore do not contradict that evidence or otherwise create an issue of fact because they do not show that 

Golub was in any manner aware of the Deed of Trust after it came into existence on November 18, 

2004. 

In a summary judgment proceeding, the record is to be viewed favorably to the non-moving 

party either as to the evidentiary facts or as to inferences drawn from those facts. However, a non-

moving party is not invariably entitled to the drawing of favorable inferences. Where no jury trial has 

been requested and the judge ultimately would be the trier of fact, the judge may draw those inferences 

which he deems to be best supported by the uncontroverted facts. See Riverside Development Co. v. 

Ritchie, 103 Idaho 515, (1982). However, when a judge exercises the Ritchie power, by electing among 

permissible inferences or by choosing not to draw inferences he finds to be improbable, the judge should 

make specific fmdings. See Lind v. Perkins, 107 Idaho 901, 903 (Ct. App. 1984). 

Where, as here, Defendants have failed to produce any admissible evidence controverting 

Golub's testimony, a summary ruling that Golub had no prior knowledge of Kirk -Scott's Deed of Trust 

is appropriate. 

4 Exhibit A to the November 18, 2004 Deed of Trust identifies only two of the three Sloan parcels, and 
includes the Atkinson parcel. 

5 Ms. Moore's Affidavit provides no foundation to establish she has personal knowledge of a mortgage 
executed in favor of Balinda Antoine. 
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2.2 Golub's judgment lien need not be supported by additional consideration 
beyond the underlying obligation. 

Kirk-Scott asserts that Golub's judgment lien is inferior to Kirk-Scott's Deed of Trust under I.C. 

§55-606 because it lacks valuable consideration. [See Kirk-Scott Response Brief, p. 7] 

Idaho Code section 55-606 governs the treatment of a judgment lien in determining priority of 

interests in real property and provides: 

Every grant or conveyance of an estate in real property is conclusive against the grantor, 
also against every one subsequently claiming under him, except a purchaser or 
encumbrancer, who in good faith, and for a valuable consideration, acquires a title or lien 
by an instrument or valid judgment lien that is first duly recorded. 

I.C. §55-606. 

Kirk-Scott's position rests upon an interpretation ofl.C. § 55-606 that conditions the priority of a 

judgment lien upon the giving of valuable consideration. Courts interpreting a statute are to give effect 

to legislative intent. See Robison v. Bateman-Hall, 139 Idaho 207, 210 (2003). The interpretation of a 

statute must begin with the literal words of the statute. State v. Yzaguirre, 144 Idaho 471, 475 (2007). 

The plain meaning of a statute therefore will prevail unless clearly expressed legislative intent is 

contrary or unless plain meaning leads to absurd results. I d. If the language of the statute is capable of 

more than one reasonable construction it is ambiguous. An ambiguous statute must be construed to 

mean what the legislature intended it to mean. Id. To ascertain legislative intent, the Court examines 

not only the literal words of the statute, but the reasonableness of the proposed interpretations, the policy 

behind the statute, and its legislative history. Jd. 

By its plain terms, I.C. § 55-606 does not condition the priority of a judgment lien upon the 

giving of additional consideration. When read as a whole, the statute provides protection to one of two 

classes of interest holders: 1) a purchaser or encumbrancer, who in good faith, and for a valuable 

consideration, acquires a title or lien by an instrument; or 2) a valid judgment lien. Moreover, use of the 
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word "lien" more than once would be redundant and superfluous if the statute were not intended to 

distinguish a valid judgment lien from a lien by any another instrument taken in good faith for 

consideration. 

A review of the legislative history behind the 1989 amendment to the statute supports this 

reading. Prior to 1989, the statute did not include reference to judgment liens. In 1989, the legislature 

amended the statute by including the single phrase "or valid judgment lien." [See July 2, 2013 Affidavit 

ofMichael T. Howarc!J The stated purpose ofthe amendment provides: 

This legislation would provide that a valid judgment lien that is first duly recorded has 
priority over subsequently recorded grants or conveyances of an estate in real property. 

[See July 2, 2013 Affidavit of Michael T Howarc!J 

The minutes of the Judiciary and Rules Committee further provide: 

Senator Crapo presented this legislation and stated that it clarifies the effect of a valid 
judgment lien regarding a grant or conveyance of an estate in real property. The Supreme 
Court has recently allowed a judgment to be eliminated if the property is sold before 
collection can be made. 

[See July 2, 2013 Affidavit of Michael T Howarc!J 

Finally, if the Court were to interpret I. C. § 55-606 as Kirk-Scott suggests (a judgment is not 

valid consideration because it is a pre-existing obligation), it would render the Legislature's inclusion of 

a judgment lien in the 1989 amendment meaningless. 

Kirk-Scott relies upon Mountain Home Lumber Co., Ltd. v. Swartout, 30 Idaho 559 (1917) for 

the proposition that a judgment is not valuable consideration for the purposes of determining a bona fide 

purchaser. Notwithstanding the fact that Mountain Home was decided on creditor I debtor principles in 

1917, a time well before the legislature enacted I.C. §55-606 and amended it to specifically include 

judgment liens in 1989, Kirk-Scott misreads the facts and opinion in Mountain Home and its reliance is 

therefore misplaced. 
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The court in Mountain Home was tasked with determining the priority of various interests in real 

property. There, one Mr. Garrett had executed a warranty deed in property to one Mr. Swartwout. 

Mountain Home Lumber was a creditor of Garrett's and obtained a money judgment against him, which 

became a lien on real property in his name. Unbeknownst to Swartwout, Mountain Home foreclosed 

upon its judgment lien by sheriff's sale. At the sale, Mountain Home bid the amount of the judgment it 

was owed and received a Sheriff's Deed to the property. In holding that Swartwout's warranty deed had 

priority over Mountain Home's Sheriff's Deed, the court noted that Mountain Home's creditor's bid was 

not a valuable consideration (for the Sheriff's Deed), as it was simply cancellation of a pre-existing 

indebtedness. See Mountain Home, 30 Idaho at 561. Contrary to Kirk-Scott's reading, the Mountain 

Home court did not address the validity or priority of Mountain Home's judgment lien and provides no 

authority for Kirk-Scott's position. 

Accordingly, neither the text of I.C. § 55-606 nor the courts interpreting it require that any 

additional consideration, beyond the underlying obligation giving rise to the judgment, is necessary for 

the holder of a valid judgment lien to avail himselfto the protections ofl.C. § 55-606. 

2.3 Golub's judgment lien is valid. 

Kirk-Scott asserts that Golub's judgment lien is invalid because an I.R.C.P. 54(b) certificate was 

not recorded with the judgment. [See Kirk-Scott Response Brie.f p. 7] However, at the time Golub 

recorded the judgment on October 28, 2010 Golub did not require a 54(b) Certificate because the court 

had already entered judgment against all parties on all issues. 

An order or judgment is final if it disposes of all remaining claims, leaving none pending. See 

Idah-Best, Inc. v. First Security Bank of Idaho, 99 Idaho 517, 519 (1978); M&H Rentals, Inc. v. Sales, 

108 Idaho 567, 569 (Ct. App. 1985). A certificate of final judgment is only required where the court 

seeks to direct entry of final judgment upon one or more, but less than all of the claim or parties. See 
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I.R.C.P. 54(b). Rule 54(b) is designed to prevent piecemeal appellate litigation. By its own terms, it is 

inapplicable to a judgment that leaves no claims undecided. See M&H, 108 Idaho at 569. 

Here, the Court entered a Default Judgment against all Defendants except Peterson on March 11, 

2009. [See 1vfay 3, 2013 Affidavit of Michael T. Howard, Ex. 8] At that time, 'all claims against KH 

Development were resolved but were not final for purposes of appeal because the claims against 

Peterson remained unresolved. See I.R.C.P. 54(b); I.A.R. 11. Kirk-Hughes Development filed a Notice 

ofBankruptcy on April 6, 2009, which prevented any further proceedings against it. [See May 3, 2013 

Affidavit of Michael T. Howard, Ex. 9] On August 10, 2009 the Court entered an Order, dismissing the 

remaining claims against Peterson. [See May 3, 2013 Affidavit of Michael T. Howard, Ex. 11] 

However, because the Judgment against Kirk-Hughes Development remained in bankruptcy stasis, it 

lacked finality for appeal purposes and the Court entered a Rule 54(b) Certificate with regard to the ' 

remaining Defendants. [See May 3, 2013 Affidavit of Michael T. Howard, Ex. 11] When the Order of 

Dismissal was entered in Kirk-Hughes Development's bankruptcy on October 28, 2010, the automatic 

stay was lifted and the Default Judgment against Kirk-Hughes Development became final automatically 

without the need for a 54(b) Certificate. Golub recorded the Judgment abstract later that day. [See May 

3, 2013 Affidavit of Michael T. Howard, Ex. 8] Accordingly, Golub's October 28,2010 Judgment lien is 

valid. 

2.4 Kirk-Scott's September 17, 2010 recording is invalid because the Deed of 
Trust was not properly acknowledged or certified under Idaho or Nevada 
Law. 

Golub has asserted that Kirk-Scott's September 17, 201 0 recording was invalid because the Deed 

of Trust was not properly acknowledged and certified under Idaho law. [See Golub Memorandum in 

Support of S.J, § 5.4.2] In its Response, Kirk-Scott appears to acquiesce to the impropriety of the 

acknowledgment under Idaho law, instead asserting that the Deed of Trust was properly acknowledged 
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and certified under Nevada law. [See Kirk-Scott Response Brief, p. 10] ·Unfortunately, Kirk-Scott's 

reliance upon Nevada's law governing acknowledgments does not advance its argument because it is not 

materially different than Idaho's. 

Idaho Code section 55-811 governs the effect of recording a transfer in real property: 

Every conveyance of real property acknowledged or proved, and certified, and recorded 
as prescribed by law, from the time it is filed with the recorder for record, is constructive 
notice of the contents thereof to subsequent purchasers and mort gag( e )es .... 

I.C. § 55-811 (emphasis added). Idaho Code section 55-805 requires an instrument to be acknowledged 

in order to record it: 

Before an instrument may be recorded, unless it is otherwise expressly provided, its 
execution must be acknowledged by the person executing it ... or if executed by a limited 
liability company, by the manager, member or other person executing the same on behalf 
of the limited liability company ... ; provided, that if such instrument shall have been 
executed and acknowledged in any other state or territory of the United States, or in 
any foreign country, according to the laws of the state ... the same shall be entitled to 
record, and a certificate of acknowledgement indorsed upon or attached to any such 
instrument ... shall be prima facie sufficient to entitle the same to such record. 

I.C. §55-805. (emphasis added) 

Kirk-Scott sets out only a portion of Nevada's law governing execution and acknowledgment of 

instruments. [See Kirk-Scott Response Brief, p. 10] Like Idaho, Nevada law requires a certificate of 

acknowledgment; something more than the bare notary signature at issue here: 

Every conveyance in writing whereby any real property is conveyed or may be affected 
must be acknowledged or proved and certified in the manner provided in this 
chapter and NRS 240.161 to 240.169, inclusive. 

NRS 111.240. (emphasis added) 

3. A certificate of a notarial act 1s sufficient if it meets the requirements of 
24 subsections 1 and 2 and it: 

25 (a) Is in the short from set forth in NRS 240.166 to 240.169 inclusive; 

26 NRS 240.1655(3). (emphasis added) 
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NRS 240.1665 Short form for acknowledgment in representative capacity. 

Upon compliance with the requirements of NRS 240.1655, the following certificate is 
sufficient for an acknowledgment in a representative capacity: 

NRS 240.1665 

State of Nevada 

County of ___ _ 

This instrument was acknowledged before me on (date) by ___ _ 
(name(s) of person(s)) as (type of authority, e.g. officer, trustee, 
etc.) of (name of party on behalf of whom instrument was 
executed) 

(Signature of notarial officer) 
(Seal, if any) 

Here, it is clear that the Deed of Trust lacks the certificate of acknowledgment required under 

Idaho and Nevada law and, therefore, was not entitled to recordation under I.C. § 55-805. This result is 

not affected by the fact that the Kootenai County Recorder allowed its recordation. See Credit Bureau 

v. Sleight, 92 Idaho 210, 215 (1968) (An instrument recorded without an acknowledgment or with a 

defective acknowledgment is not entitled to be recorded and "cannot impart constructive notice.") 

2.5 Federal law provides that actions done in violation of the bankruptcy stay 
are void as a matter of law, rendering the issue of standing moot. 

Kirk-Scott asserts that its violation of the bankruptcy stay cannot be used as a basis to render the 

September 17, 2010 recording of the Deed of Trust ineffective. [See Kirk-Scott Response Brief, p. 14] 

It does so by asserting that Golub does not have standing to enforce violation of the bankruptcy stay. 

[See Kirk-Scott Response Brief p. 15] Kirk -Scott's position on standing is irrelevant in this case 

because Golub does not seek redress from the bankruptcy court for Kirk-Scott's bankruptcy stay 
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violation. Neither Golub nor KH Development needs to challenge Kirk-Scott's post-petition recordation 

because it is void a matter of federal law. 

This topic is more fully addressed in Golub's Response to Kirk-Scott's Motion to Dismiss. In 

short, Kirk-Scott's position on standing is only relevant if its violation of the bankruptcy stay is 

voidable. In such a circumstance, Golub would need to establish his standing in the bankruptcy 

proceeding to challenge the violation. Indeed, the authority relied upon by Kirk-Scott involves issues of 

standing in federal bankruptcy court, not state court. See, e.g. In re Brooks, 79 B.R. 479 (Bankr. 9th Cir. 

1987); In re Stivers, 31 B.R. 735 (Bankr. N.D. Cal. 1983); In reFuel Oil Supply and Terminating, Inc., 

30 B.R. 360 (N.D. Tex. 1983). 

However, federal law is clear that the recordation of a Deed of Trust or other instrument 

attempting to perfect an interestin real property during the stay is void. See In re Schwartz, 954 F.2d 

569 (9th Cir. 1992); In re Ellis, 441 B.R. 656, 662 (Bankr. D. Idaho 2010) ("If a creditor attempts to 

create an unauthorized post-petition lien on property of the estate, that transfer is void as a violation of 

the automatic stay."); In re Hegel, 99-21108, 2000 WL 33712298 (Bankr. D. Idaho Apr. 11, 2000) (the 

offending party need not have knowledge of the stay, since it is the violation of the stay, and not the 

mens rea, which controls); In In re Franck, 171 B.R. 893, 895 (Bankr. D. Idaho 1994). 

Being void, the act is ineffective as a matter of federal law and the issue of Golub's standing is 

moot. Beyond its bare assertions, Kirk-Scott cites no authority for the apparent proposition that an act 

declared void under federal bankruptcy law can nonetheless be valid and enforceable in a related state 

court proceeding. 

3. Conclusion 

Golub's Motion for Summary Judgment declaring his interest valid and superior to all others 

should be granted. 
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3.1 Kirk-Scott has failed to submit any evidence to contradict Golub's testimony or otherwise 

show that Golub had knowledge of Kirk-Scott's Deed of Trust at the time he recorded his 

Judgment on October 28, 2010. 

3.2 I.C. §55-606 does not require Golub to provide any additional consideration for the 

Judgment Lien to have priority beyond the underlying obligation giving rise to the 

Judgment. 

3.3 Golub's Judgment Lien is valid because the Judgment became final and appealable by 

operation of law when the automatic stay was lifted. 

3.4 Kirk-Scott's Deed of Trust was not properly acknowledged nor certified under Idaho or 

Nevada Law and was not entitled to be recorded under I.C. §55-805. 

3.5 Kirk-Scott's position on standing is irrelevant in this case because Golub does not seek 

rendered its September 1 7, 2010 recording void as a m 

DATED this 2nd day of July, 2013. 

/ 
Mjt'HAEL T. HOWARD, ISB No. 6128 
WINSTON & CASHATT, LAWYERS, a Professional 
Service Corporation 
Attorneys for Plaintiffs 
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via facsimile on July 2, 2013, to: 

Douglas S. Marfice- HAND DELIVERED 
Ramsden & Lyons 
P.O. Box 1336 
Coeur d'Alene, ID 83816 
Fax: (208) 664-5884 
Attorney for Defendant, Tomlinson North Idaho, Inc. 

MichaelS. Bissell 
Campbell & Bissell, PLLC 
Corbet Aspray House 
820 W. 7th Avenue 
Spokane, WA 99204 
Fax: (509) 455-7111 
Attorney for Defendant, Kirk-Hughes Development, LLC 

Matthew Z. Crotty 
Crotty & Son Law Firm, PLLC 
421 W. Riverside Ave., Suite 1005 
Spokane, WA 99201 
Fax: (509) 703-7957 
Attorney for Defendant, Kirk-Scott, Ltd. 

Ryan M. Best- MAILED 
Best Law, PLLC 
421 W. Riverside Ave., Suite 1005 
Spokane, WA 99201 
Attorney for Defendant, Kirk-Scott, Ltd. 
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MICHAEL S. BISSELL 
CAMPBELL & BISSELL, PLLC 
Corbet-Aspray House 
820 W. i 11 A venue 
Spokane, Washington 99204 
Telephone: (509) 455-7100 
Facsimile: (509) 455-7111 
ISB No. 5762 

Attorneys for Defendant Kirk-Hughes 
Development, LLC 

STArE OF IDAHO 1 s 
COUNTY OF KOOTENAI~ S 
FILED: 

2013 JUL -3 AM 10: 02 

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 

ALAN GOLUB and MARILYN ) Case No. CV 2013-866 
GOLUB, husband and wife, ) 

) NOTICE OF JOINDER BY 
Plaintiffs, ) DEFENDANTS KIRK-HUGHES & 

) ASSOCIATES, INC., GERALDINE 
vs. ) KIRK-HUGHES, AND PETER 

) SAMPSON IN DEFENDANT 
KIRK-HUGHES DEVELOPMENT, ) KIRK-SCOTT, LTD.'S MOTION 
LLC, a Delaware limited liability ) TO VACATE AND BRIEF IN 
company; KIRK-SCOTT, LTD., a Texas ) SUPPORT THEREOF, AND 
corporation; INTERNAL REVENUE ) KIRK-HUGHES 
SERVICE; TOMLINSON NORTH ) DEVELOPMENT, LLC'S 
IDAHO, INC., an Idaho corporation, ) MEMORANDUM IN SUPPORT 

) OF THE SAME 
Defendants. ) 

ALAN GOLUB and MARILYN ) Case No.: CV 07-8038 
GOLUB, husband and wife, ) 

) 
Plaintiffs, ) 

) 
vs. ) 

) 
GERALDINE KIRK-HUGHES and ) 
PETER SAMPSON, husband and wife; ) 
KIRK-HUGHES DEVELOPMENT, ) 

NOTICE OF JOINDER BY DEFENDANTS KIRK-HUGHES & ASSOCIATES, INC., 
GERALDINE KIRK-HUGHES, AND PETER SAMPSON IN DEFENDANT KIRK­
SCOTT, LTD.'S MOTION TO VACATE AND BRIEF IN SUPPORT THEREOF, AND 
KIRK-HUGHES DEVELOPMENT, LLC'S MEMORANDUM IN SUPPORT OF THE 
SAME-I Golub vs Kirk-Hughes, etal 41501-2013 and 41505-2013 391 of 584



LLC, a Delaware limited liability ) 
company; KIRK-HUGHES & ) 
ASSOCIATES, INC., a Nevada ) 
corporation; KELLY PO LA TIS, an ) 
individual, and DELANO D. and ) 
LENORE J. PETERSON, husband and ) 
wife, ) 

) 
Defendants. ) 

Defendants Kirk-Hughes & Associates, Inc., and Geraldine Kirk-Hughes and 

Peter Sampson, husband and wife, by and through their attorney Michael S. Bissell, 

hereby joins in: 1) Defendant Kirk-Scott, Ltd.'s Motion to Vacate Default Judgment and 

Brief in Support thereof; and 2) Defendant Kirk-Hughes Development, LLC's 

Memorandum in Support of Kirk-Scott, Ltd.'s Motion to Vacate Default Judgment (both 

contemporaneously filed June 25, 2013). 
J._ 

DATED this~ day of July, 2013. 

z:\1723\drafts\joinder.mtn.vacate.20 13070 l.docx 

CAMPBELL 1 BISSELL, PLLC 

/Yr15 1!/ 
MICHAEL S/B' SELL 
Attorneys for Defendant Kirk-Hughes 
Development, LLC 

NOTICE OF JOINDER BY DEFENDANTS KIRK-HUGHES & ASSOCIATES, INC., 
GERALDINE KIRK-HUGHES, AND PETER SAMPSON IN DEFENDANT KIRK­
SCOTT, LTD.'S MOTION TO VACATE AND BRIEF IN SUPPORT THEREOF, AND 
KIRK-HUGHES DEVELOPMENT, LLC'S MEMORANDUM IN SUPPORT OF THE 
SAME-2 Golub vs Kirk-Hughes, etal 41501-2013 and 41505-2013 392 of 584



,) 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the ---1.1, day of July, 2013, I caused to be served a 
true and correct copy of the foregoing document to the following: 

D HAND DELIVERY Michael T. Howard 
El U.S. MAIL Winston & Cashatt, P.S. 
D OVERNIGHT MAIL 601 W. Riverside #1900 
D FACSIMILE Spokane, WA 99201 
15!] EMAIL 

D HAND DELIVERY Matthew Z. Crotty 
D U.S. MAIL Crotty & Son Law Firm, PLLC 
D OVERNIGHT MAIL 421 W. Riverside Avenue, Ste. 1005 
D FACSIMILE Spokane, WA 99201 

!iJ EMAIL 

D HAND DELIVERY RyanM. Best 

~ U.S. MAIL Best Law, PLLC 

D OVERNIGHT MAIL 421 W. Riverside Avenue, Ste. 1005 
D FACSIMILE Spokane, WA 99201 
D EMAIL 

D HAND DELIVERY DouglasS. Marfice 
KJ U.S. MAIL Ramsden & Lyons 
D OVERNIGHT MAIL P.O. Box 1336 
D FACSIMILE Coeur d'Alene, I 83816 
D EMAIL 

MICHAEL S. BISSELL 

NOTICE OF JOINDER BY DEFENDANTS KIRK-HUGHES & ASSOCIATES, INC., 
GERALDINE KIRK-HUGHES, AND PETER SAMPSON IN DEFENDANT KIRK­
SCOTT, LTD.'S MOTION TO VACATE AND BRIEF IN SUPPORT THEREOF, AND 
KIRK-HUGHES DEVELOPMENT, LLC'S MEMORANDUM IN SUPPORT OF THE 
SAME- 3 Golub vs Kirk-Hughes, etal 41501-2013 and 41505-2013 393 of 584
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., 

MICHAEL T. HOWARD, ISB No. 6128 
WINSTON & CASHATT, LA WYERS, a 
Professional Service Corporation 
250 Northwest Boulevard, Suite 206 
Coeur d'Alene, Idaho 83814 
Telephone: (208) 667-2103 
Facsimile: (208) 765-2121 
mth@winstoncashatt.com 

Attorneys for Plaintiffs 

s·lAtlll~ iOAHOTl·u ~~r SS 
COUNTYOFKOO n/"\ 

FILED: 

Z0\3 JUL -9 PH 2: 30 

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE 
OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 

ALAN GOLUB and MARILYN GOLUB, 
husband and wife, 

Plaintiffs, 

vs. 

KIRK-HUGHES DEVELOPMENT, LLC, a 
Delaware limited liability company; KIRK­
SCOTT, LTD, a Texas corporation; 
INTERNAL REVENUE SERVICE; 
TOMLINSON NORTH IDAHO, INC., an 
Idaho corporation, 

Defendants. 

STATE OF IDAHO ) 
: ss. 

County of Kootenai) 

Case No. 

AFFIDAVIT OF MICHAEL T. HOWARD 

I, MICHAEL T. HOWARD, being first duly sworn on oath, say: 

1. That I am the attorney for Plaintiffs, and have knowledge of the facts and circumstances 

in this case. 

AFFIDAVIT OF MICHAEL T. HOWARD -
PAGEl 

~t414&4lb B/u.M,att 
A ?RO=ESS!ONAL Se"lVIGE GOR"'ORATlON 

200 N:~mweS1 Blvd,. l?i.iite 206 
Coeur d'Alene. idahc;S3814 

Phcr?.: (2DB) 667-2103 
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23 

24 

25 

26 

2. That attached hereto as Exhibit 1 is a true and correct copy of Declaration of Geraldine 

Kirk-Hughes in Support of Debtor's Response to Golubs' Motion to Dismiss Complaint dated October 

13, 2010, filed in Kirk-Hughes Development, LLC's Chapter 11 Bankruptcy, Neva 

15153-MKN. 

SUBSCRIBED AND SWORN to before me this Cfr--L day of July, 2013. 

AFFIDAVIT OF MICHAEL T. HOWARD­
PAGE2 

~~A)~ad/att 
A PRO:=ESSIDNAL SER\II'GE COR""'RATtDN 

200 N:>rmwest Blvd., &.1its 206 
O!>etur d'Alene. id:aho-B3814 

Phon-=: (2DB) 657-211}3 

9-
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I hereby certify that I caused a true and 
complete copy of the foregoing to be 0 mailed, 
postage prepaid; ~ hand delivered; 0 sent 
via facsimile on July 9, 2013, to: 

DouglasS. Marfice 
Ramsden & Lyons 
P.O. Box 1336 
Coeur d'Alene, ID 83816 
Fax: (208) 664-5884 
Attorney for Defendant, Tomlinson North Idaho, Inc. 

Michael S. Bissell 
Campbell & Bissell, PLLC 
Corbet Aspray House 
820 W. 7th Avenue 
Spokane,WA 99204 
Fax: (509) 455-7III 
Attorney for Defendant, Kirk-Hughes Development, LLC 

Matthew Z. Crotty 
Crotty & Son Law Firm, PLLC 
42I W. Riverside Ave., Suite 1005 
Spokane, W A 9920 I 
Fax: (509) 703-7957 
Attorney for Defendant, Kirk-Scott, Ltd. 

Ryan M. Best- MAILED 
Best Law, PLLC 
42I W. Riverside Ave., Suite 1005 
Spokane, W A 9920 I 
Attorney for Defendant, Kirk-Scott, Ltd. ( 

429305 

AFFIDAVIT OF MICHAEL T. HOWARD -
PAGE3 

/ 

\ 

) 

W4U&I?Ier?aMatc 
A ?ROi=ESSIONAL SSVIGE COR."'ORATlON 

200 N:lrt'nvlest Blv:l., S>.:its 206 
Coeur d'Alene. !dahC<S3814 

PhcM: i20Bj 657-2103 
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se 09.,15153-mk 'Doc :163 Entered 10/13/10 21:22 .. ) Page 1 of 3 

l Geraldine Kirk-Hughes 
Nevada Bar No: 3444 

·e-FJLED October 13, 2010 

2 Managing Member, KDH, LLC 
2551 South Ft. Apache Rd, #1 03 

3· Las Vegas, Nevada 89117 
Phone: (702) 233-8683 

4 Facsimile: (702) 233-8661 
E-Mail: gkhughes@kirkhugheslaw.com 

5 

· For Debtor, 
6 KIRK-HUGHES DEVELOPMENT, LLC 

7 

8 

9 

10 

UNITED STATES BANKRUPTCY COURT 

DISTRICT OF NEVADA 

11 In re 

12 KIRK.:.HUGHES DEVELOPMENT, LLC, 

Case No: BK-09-15153-MKN 

Chapter 11 

13 Debtor. 

14 

15 

16 

17 

18 
DECLARATION OF GERALDINE KIRK-HUGHES IN SUPPORT OF. 

19 . DEBTOR'S RESPONSE TO GOLUBS' MOTION TO DISMISS COMPLAINT 

20 

21 

22 STATE OF NEVADA 

23 
COUNTY OF CLARK 

24 

) 

Date of Hearing: October 20, 2010 
Time of Hearing: 9;30 A. M. 

) SS:. 
) 

zs I, Geraldine Kirk-Hughes, under penalty of perjury and pursl:fant ·to NRS 

26 15.010, and NRS 53.045 declare the following: 

27 
Ill 

2B 

EXHIBIT 

I 
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l 

2 

3 

4 

5 

6 

7 

8 

9 

.10 

11 

12 

13 

14 

15 

16 

1. That your Declarant is over the age of eighteen years and if called upon 

to testify as a witness could and would testify as to those matters attested. to herein 

from my own personal knowledge, except for those matters attested to herein upon 

information and belief; and as to those matters, I believe them to be true. 

2. That your Declarant is the managing member · of Kirk-Hughes 

Development, LLC, a Delaware Corporation. This company was created in 2004 and 

filed for Bankruptcy protection on or about April 6, 2009. 

· 3. That following the Court's granting of Creditors Delano and Lenore 

Peterson's Motion to Lift Stay in order for the Petersons to proceed with the 

' 
foreclosure on the property that is the subject of this Bankruptcy and said property 

having been subsequently foreclosed upon, there is currently no need for the 

Bankruptcy. 

4. That your Declarant has read the Motion of Alan and Marilyn Golub 

11 asking the Court to dismiss the above-captioned Bankruptcy Petition. Since the land 

lB in question has ·been ··foreclosed upon, your Declarant has no objection to the 

19 
dismissal. 

20 
5. That as the Managing Member for KHD, your Declarant has discussed 

21 
the matter of this Bankruptcy with KHD1s other shareholders. The Debtor believes 

22 
there is no current reason for the Bankruptcy since. the property has been foreclosed 

23 
upon .. 

24 
6. That the Debtor is prepared to proceed with litigation in the State Court 

25 

26 Ill 

27 Ill 

28 Ill 

-2-
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2.7 

28 

/' 
/ . 

e 09-15153-mk · Doc 163 Entered 10/13/10 21:22~ Page 3 of 3 

with regard to the Golubs. 

7. Further your Declarant sayeth naught. 

DATED this 13th d~y of October 201 0. .. .. 

lsi Geraldine Kirk-Hughes 

GERALDINE KIRK-HUGHES 
MANAGING MEMBER OF 
KIRK-HUGHES DEVELOPMENT, Cda, LLC 

-3-
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Jul ~::> LU l.j 'I U:U4 Ht-' t-ax ':JU':HU:H'3':l I 
·..---

Matthew Z. Crotty 
ISB #8653 

2 CROTTY & SON LAW FIRM, PLLC 
421 W. Riverside Ave. Ste 1005 

3 Spokane, WA 99201 

4 
Telephone: (509) 850-7011 
Facsimile: (509) 703-7957 

5 Email: matt@crottyandson.com 

6 Attorneys for Defendants 

7 

8 

9 

10 

11 

12 

13 

14 

15 
vs. 

16 KIRK-HUGHES DEVELOPMENT, LLC a 
Delaware limited liability company; KIRK­
SCOTT, LTD a Texas corporation; 
INTERNAL REVENUE SERVICE; 
TOMLINSON NORTH IDAHO, INC., an 
Idaho corporation 

17 

18 

19 

Defendants. 

STATE OF WASHINGTON) 
: ss. 

County of Spokane ) 

page -,_j 

STATE Of ()At() } 
COUNTY OF r«X>'fENAI ss I I '\; 

FlED: _ ~s! ()Y 

2UI3 JlJL 25 AH fO: J 9 

AFFIDAVIT OF MATTHEW Z. 
CROTIY REMOTION TO COMPEL 

20 

21 

22 

23 

24 

25 

26 

27 

28 

I, MATTHEW Z. CROTTY, being first duly sworn on oath, say: 

l. I am the attorney for Kirk-Scott, Ltd, defendant in the above-captioned actions. 

2. On July 22, 2013, at 11:00 a.m. I conducted a I.R.C.P. 37(a)(2) meet and confer 

AFFIDAVIT OF MA. ITHEW Z. CROTTY - l CROTIY & SON LAW FIRM, PLLC 
421 W. Riverside Avenue, Suite 1005 

Spokane, Washington 99201-0300 
Phone: 509.850.7011 
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1 
conference with attorney Michael Howard. Unfortunately, the parties could not agree on 

2 whether the amount of money Lenore and Delano Peterson paid Mr. Golub in the 2009-2010 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

timeftame was discoverable. Mr. Howard took the po~st w~ "irrelevant". 

MATTIIEW iCRO Y 

-
SUBSCRIBED AND SWORN to before me thl y of~ 201.:· 

.... _....-·· 

AFFlDAVIT OF MATIHEW Z. CROTTY· 2 

.... .c. -~ (~._ ..... ../ 

CROTTY & SON LAW FIRM, PLLC 
421 W. Riverside Avenue, Suite I 005 

Spokane, Washington 99201-0300 
nL __ -- .rnn n.rn. ""11\'t, 

Golub vs Kirk-Hughes, etal 41501-2013 and 41505-2013 401 of 584



Jul 25 2G13 10:04 HP Fax 5097037957 page 15 
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27 

28 

CERTIFICATE OF SERVICE 

1 hereby certify that on th~ day of July 2013, I have emailed the document to the 
following participants at the addresses listed below: 

Michael T. Howard, ISB No. 6128 
Winston & Cashett 
250 Northwest Boulevard, Suite 206 
Coeur d'Alene, Idaho 83814 
Email: mth@winstoncashatt.com 
Attorney for Plaintiffs. 

Douglas S. Marfice 
Ramsden & Lyons 
P.O. Box 1336 
Coeur d' Alene, ID 83 816 
Email: dmarfice@ramsdenlyons.com 
Attorney for Defendant Tomlinson North Idaho, Inc. 

Michael S. Bissell 
Campbell & Bissell, PLLC 
820 W. 7th Ave. 
Spokane, WA 99204 
Email: mbissell@campbell-bissell.com 
Attorney for Defendant Kirk-Hughes Development, LLC 

AFFIDAVIT OF MATTHEW Z. CROTTY- 3 

· ,PLLC 

Attorney for Defendant Kir. -Scott, Ltd. 

CROTTY & SON LAW FIRM, PLLC 
421 W. Riverside Avenue, Suite 1005 

Spokane, Washington 99201-0300 
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Matthew Z. Crotty 
ISB #8653 
CROTTY & SON LAW FIRM, PLLC 
421 W. Riverside Ave. Ste 1005 
Spokane, WA 99201 

4 
Telephone: (509) 850-7011 
Facsimile: (509) 703-7957 

5 Email: matt@crottyandson.com 

6 Attorneys for Defendants 

7 

8 

page .:. 

~TATE OF ICWiO . }SS-COUNlY OF I()()T&W . . 

FLED:. -f'~ 
!Oi3"JlJL 25 AH 10: 17 

111 

9 

10 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF 

IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 

11 
ALAN GOLUB and MARILYN GOLUB 

12 husband and \\-ife, 

13 

14 
vs. 

15 

Plaintiffs, 

16 KIRK-HUGHS DEVELOPMENT, LLC and 
Delaware limited liability company; KIRK-

17 SCOTI, LTD a Texas corporation; 
INTERNAL REVENUE SERVICE; 

18 TOMLINSON NORTH IDAHO, INC., an 
19 Idaho corporation 

20 

21 

Defendants. 

CaseNo~­
CaseN~ 

DEFENDANT KIRK-SCOTT, LTD.'s 
MOTION TO COMPEL 

22 Pursuant to I.R.C.P. 37(a)(2) defendant Kirk-Scott, Ltd. moves the Court for an Order 

23 the compels plaintiffs to disclose the amount of money plaintiffs received from Delano and 

24 Lenore Peterson in the CV07-8038 case. Counsel for Kirk-Scott, Ltd. and Plaintiffs met and 

25 

28 

MOTION TO COMPEL - I CROTTY & SON LAW FIRM, PLLC 
421 W. Riverside Avenue, Suite 1005 

Spokane, Washington 99201-0300 
Phone: 509.850.7011 

Golub vs Kirk-Hughes, etal 41501-2013 and 41505-2013 403 of 584
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14 
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16 
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18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Kirk-Scott, Ltd's Motion is supported by the Memorandum of Authorities in support of 

the same, the declaration of Matthew Crotty, and the Court's record. 

o£if 
DATED thist)_tfi' d day of July 2013. 

MOTION TO COMPEL- 2 

, ISB: 8653 
421 W. Riverside Ave. Ste 1 005 
Spokane, W A 99201 
Telephone: (509) 850-7011 
Email: matt@crottyandson.com 

Attorney for Defendant Kirk-Scott, Ltd. 

CROTTY & SON LAW FIRM, PLLC 
421 W. Riverside Avenue, Suite 1005 

Spokane, Washington 99201-0300 
Phnnp· ~no R~ll 71ll 1 
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. CERTIFICATE OF SERVICE 

I hereby certify that on thcZrth day of \Jv~20l3, I have emailed the document to the 
following participants at the addresses listed b~o 

Michael T.Howard, ISB No. 6128 
Winston & Cashett 
250 Northwest Boulevard, Suite 206 
Coeur d~ Alene, Idaho 83814 
Fax: (208) 765-2121 
Attorney for Plaintiffs. 

Douglas S. Marfice 
Ramsden & Lyons 
P.O. Box 1336 
Coeur d' Alene, ID 83 816 
Fax: (208) 664-5884 
Attorney for Defendant Tomlinson North Idaho, Inc. 

Michael S. Bissell 
Campbell & Bissell, PLLC 
820 W. 7th Ave. 
Spokane, W A 99204 
Fax: (509) 455-7111 
Attorney for Defendant Kirk-Hughes Development, LLC 

MOTION TO COMPEL- 3 

MATTHEW Z. CROT Y, B: 8653 
Attorney for Defendant Kirk-Scott, Ltd. 

CROTTY & SON LAW FIRM, PLLC 
421 W. Riverside Avenue, Suite 1005 

Spokane, Washington 99201·0300 
Phone: 509.850.7011 
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Matthew Z. Crotty 
ISB #8653 

2 CROTTY & SON LAW FIRM, PLLC 
421 W. Riverside Ave. Ste 1005 
Spokane, WA 99201 3 
Telephone: (509) 850-7011 

4 Facsimile: (509) 703-7957 
5 Email: matt@crottyandson.com 

6 Attorneys for Defendants 

7 

8 

9 
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10 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF 

IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
11 

ALAN GOLUB and MARILYN GOLUB 
12 husband and wife, 

13 

14 
vs. 

15 

Plaintiffs, 

16 KIRK-HUGHS DEVELOPMENT, LLC and 
Delaware limited liability company; KIRK-

17 SCOTT, LTD a Texas corporation; 
INTERNAL REVENUE SERVICE; 

18 TOMLINSON NORTH IDAHO, INC., an 
19 Idaho corporation 

Defendants. 

DEFENDANT KIRK-SCOTT, LTD.'s 
MEMORANDUM IN SUPPORT OF 
MOTION TO COMPEL 

"[I]t goes without saying that the courts can and should preclude double recovery by an 
individual." EEOC v. Waj]le House, Inc., 534 U.S. 279, 297 (2002). 

20 

21 

22 

23 

24 

25 

I. INTRODUCTION & SUMMARY OF ARGUMENT 

Plaintiffs are trying to get paid twice. This Court should put a stop to it. Kirk-Scott, 

Ltd. moves the Court for an Order compe1ling the plaintiffs to disclose just how much the 
26 

27 plaintiffs have already been paid. 

28 

DEFENDANT KIRK-SCOTT, LTD's?viEMORANDUM rN 
SUPPORT OF MOTJON TO COMPEL - I 

CROTTY & SON LAW FIRM, PLLC 
421 W. Riverside Avenue, Suite 1005 

Spokane, Washington 99201-0300 
Phone: 509.850.701 I 
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6 

In 2007 plaintiffs sued Lenore and Delano Peterson, Geraldine Kirk-Hughes, Peter 

Sampson, Kelly Polatis, Kirk-Hughes Development, LLC, and Kirk-Hughes Associates for 

$941,000. On March 11, 2009, plaintiffs obtained a default judgment for $941,000 against aJl 

of the defendants but the Petersons. On July 15, 2010, plaintiffs settled with the Petersons for a 

Wlknown amount. Yet on October 28, 2010, Mr. Golub recorded the March 11, 2009, default 

7 
judgment for the full $941 ,000 deducting nothing for the Peterson settlement. Mr. Golub admits 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

that he is recovering twice; but, contrary to the well established law of our country, believes that 

there's nothing wrong with getting paid twice for the same injury. 

Kirk-Scott, Ltd.'s Motion to Compel should be granted. 

II. FACTS 

1. Plaintiffs sued Lenore and Delano Peterson, Geraldine Kirk-Hughes, Peter 

Sampson, Kelly Polatis, Kirk-Hughes Development, LLC, and Kirk-Hughes Associates for 

$941,000. (Crotty Aff. in Support of Motion to Vacate Default Judgment. at Ex. 2, pg. 5, filed 

June 24, 2013) 

2. On March 11, 2009, Plaintiffs obtained a default judgment against all of the 

19 defendants except the Petersons. (Howard Aff. in Support of Motion for Summary Judgment, at 

20 Ex. 8, filed May 9, 2013) 

21 

22 

23 

24 

25 

3. On July 15, 2010, Plaintiffs settled with Petersons for a unknown amount of 

money. (Crotty Aff. in Support of Motion to Vacate Default Judgment. at Ex. 2, ppg. 46-48, 

filed June 24, 2013) 

4. :Ytr. Golub admitted, during his June 12, 2013, deposition, that the monies h 

26 received from the Petersons accounted for some of the $941,000 he sought in his 2007 lawsui 

27 

28 

DEFENDANT KIRK·SCO'IT, LTD's MEMORANDUM IN 
SUPPORT OF MOTION TO COMPEL· 2 

CROTTY & SON LAW FIRM, PLLC 
421 W. Riverside Avenue, Suite 1005 

Spokane, Washington 99201-0300 
Phone: 509.850.7011 

Golub vs Kirk-Hughes, etal 41501-2013 and 41505-2013 407 of 584



JUl t::.:J LUI.:> IU.UI nt"' rax 'JU':://U.:>/'::I:J/ page 1 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

but that he still seeks to collect the entire $941,000 awarded in the March 11, 2009 defaul 

judgment. (Campbell Mf. citing A. Golub dep. at ppg. 88-90, filed June 24, 2013) Mr. Golu 

also testified that, in his opinion, it was perfectly fair that he be entitled to recover twice, one 

from the Peter sons and a second time from the default judgment debtors. /d. Mr. Golub woul 

not disclose the settlement amount at his June 12,2013, deposition.ld 

5. Counsel for Kirk-Scott, Ltd. and plaintiffs met and conferred at 11 a.m. on July 22 

2013, in order to resolve their discovery dispute but could not reach an agreement. During th 

July 22,2013, meet and confer conference plaintiffs' counsel stated that the amount the Peterson 

paid Plaintiffs was irrelevant. (Crotty Affidavit reMotion to Compel, at ,2) 

III. ARGUMENT 

A. Motion to Compel standard. 

A party may move to compe] under I.R.C.P. 37(a)(2) if (i) a deponent fails to answer 

question posed at deposition and (ii) the parties meet and confer prior to bringing the motion t 

compel. 

Here Alan Golub refused to disclose, at deposition, the amount of money he receive 

from the Petersons as part of the July 15, 2010, settlement. On July 22, 2013, the undersigne 

counsel and Mr. Golub's attorney met and conferred but were unable to resolve the discove 

ISSUe. 

23 B. Plaintiffs' "irrelevance" objection fails. 

24 

25 

26 

27 

28 

Courts consistently hold that lack of relevance is not a proper objection to a discove 

request. "[B]oilerplate relevancy objections, without setting forth any explanation or argumen 
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why the requested documents are not relevant, are improper ... A. Farber & Partners, Inc. v. 

Garber, 234 F.R.D. 186, 188 (C.D. Cal. 2006). 

Such 11relevance" objections are improper because "[r]elevant information for purposes o 

discovery is information 'reasonably calculated to lead to the discovery of admissibl 

evidence."' Surfoivor Media, lnc. v. Survivor Prods., 406 F.3d 625, 635 (9th Cir.2005). 

discovery request is relevant if it bears on a party's claim or affirmative defense. I.R.C.P 

26(b)(l)(allowing discovery on "any matter ... relat[ing] to the claim or defense of the p 

seeking discovery."); Oppenheimer j?und, Inc. v. Sanders, 437 U_S. 340, 350-51 (1978)(A part 

"may obtain discovery regarding any matter, not privileged, which is relevant to the subjec 

matter involved in the pending action, whether it relates to the claim or defense of the part 

seeking discovery or to the claim or defense of any other party."). 

Notwithstanding plaintiffs' improper "relevance" objection, the amount Petersons pai 

Golub is relevant. First, the issue of bow much the Petersons reduced the $941,000 owing o 

the default judgment goes to Kirk-Scott, Ltd.'s unclean hands affirmative defense. (Kirk-Sco 

Answer pg_ 2, 11(4)) Plaintiffs' attempt to recover twice goes to the issue of unclean hands as on 

who has already been compensated for a wrong cannot, in good conscience, ask to be paid 

second time - - - courts hold that equity allows such a double recovery defense. See infr 

,-n:I(C). This is especially relevant when Kirk-Scott, the entity that holds a secured interest in th 

asset the plaintiffs are seeking to foreclose upon (the Sloan and Atkinson property) was not 

party to the action in which the default judgment was obtained. Kirk-Scott was never afforde 

the opportunity to represent its interests in the 2007 action and equity required Golub to b 

forthcoming with the Court regarding the judgment (and settlement) he obtained so as to no 
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work a harm to parties (like Kirk-Scott) who later became involved in the action. Second, th 

issue of how much the Petersons reduced the $941,000 owing on the default judgment goes t 

Kirk-Scott, Ltd.'s waiver affirmative defense. (Kirk-Scott Answer pg. 2 II(3)) Since plaintiff: 

have already been paid by the Petersons then Plaintiffs have waived, via the offset doctrine, th 

right to ask for that amount a second time. Third, if discovery reveals that Mr. Golub obtaine 

hundreds of thousands of dollars (or even less) from the Petersons, but omitted to inform th 

Court of that when it recorded its default judgment, then that goes to Mr. Golub's credibility. Po 

it is unlikely that the trier-of-fact will fmd credible one who attempts to get paid twice for 

singular (and supposed) wrong. Fourth, Idaho law requires a party to re-record a judgment one 

that judgment has been partially satisfied and failure to do so could give rise to a negligenc 

counter-claim. I.R.C.P. 58(b); See generally McPheters v. Maile, 138 Idaho 391, 395 (2003) 

Accordingly, discovery on the amount paid by the Petersons is relevant to determining whethe 

Kirk-Scott, Ltd. is entitled to bring a counter-claim against plaintiffs. 

c. Fairness dictates that Plaintiffs be compelled to disclose the amount of monies 
Plaintiffs received from the Petersons. 

Lastly, courts consistently hold that equity bars a party from recovering twice. Nizan v. 

Wells Fargo Bank Minnesota Nat. Ass'n~ 274 Va. 481, 491 (2007)("The defense of doubl 

recovery is thus rooted in common law and equitable principles ... "). Indeed, there can be onl 

one recovery of damages for one vvrong or injury. EEOC v. Wa.ffle House, Inc., 534 U.S. 279 

297 (2002) ("[I]t goes without saying that the courts can and should preclude double recovery b~ 

an individual."); Meade v. Slonaker, 183 W.Va. 66, 69 (1990)("Double recovery of damages i 

not permitted; the law does not pennit a double satisfaction for a single injury. A plaintiff rna 

not recover damages twice for the same injury simply because he has two legal theories.''); S. 
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California Fed Sav. & Loan Ass'n. v. United States, 422 F.3d 1319, 1332-33 (Fed. Cir. 

2005)("The purpose of damages for breach of contract is generally to put the wronged party in a 

good a position as he would have been had the contract been fully performed. In light of thi 

general purpose, a wronged party is typically not allowed to recover twice for the same harm 

here a breach of contract."). 

The law of Idaho is in accord. Gunter v. NfU1phy's Lounge, LLC, 141 Idaho 16, 31 

(200S)("Our Court has held there can only be one award of damages for a single injury. 

Furthermore, the trial court may reduce the judgment to a single recovery, if it believes the jur 

awarded a party twice for the same injury .11
). 

Here it is undisputed that Golub has already been paid, by Peterson, some of th 

$941,000 he claims Kirk-Scott, among others, stilL owes him. The Court should not let plaintiffs 

sleight of hand lie. The Court should compel the plaintiffs to inform Kirk-Scott of the amoun 

the Petersons paid, for failure to do so 'ihill result in plaintiffs recovering twice for the sam 

injury. 

II 

II 

II 

II 

II 

II 

II 
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IV. CONCLL"SION 

Kirk-Scott, Ltd's Motion to Compel should be granted. 

·'?C'l).[ 
DATED thisW_·_tli day of July 2013. 

MATTHEW Z. CROTT , IS · : 8653 
421 W. Riverside Ave. S 1005 
Spokane, WA 99201 
Telephone: (509) 850-7011 
Email: matt@crottyandson.com 

Attorney for Defendants 
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CERTIFICATE OF SERVICE 

I hereby certify that on ~~t day of fulf0!3, I have emailed the documont to the 
following participants at the addresses listed below: 1 

Michael T. Howard 
Winston & Cashett 
250 Northwest Boulevard, Suite 206 
Coeur d'Alene, Idaho 83814 
Fax: (208) 765-2121 
Attorney for Plaintiffs. 

DouglasS. Marfice 
Ramsden & Lyons 
P.O. Box 1336 
Coeur d' Alene, ID 83 816 
Fax: (208) 664-5884 
Attorney for Defendant Tomlinson North Idaho, Inc. 

Michael S. Bissell 
Campbell & Bissell, PLLC 
820 W. 7th Ave. 
Spokan~ VVA99204 
Fax: (509) 455-7111 
Attorney for Defendant Kirk-Hughes Development, LLC 
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STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 

ALAN GOLUB and MARILYN GOLUB, 
husband and wife, 

Plaintiffs, 

vs. 

) 
) 
) 
) 
) 
) 

KIRK-HUGHES DEVELOPMENT, LLC, a ) 
Delaware limited liability company; ) 
KIRK-SCOTT, LTD., a Texas corporation; ) 
INTERNAL REVENUE SERVICE; TOMLINSON) 
NORTH IDAHO, INC., an Idaho corporation, ) 

) 
------------------~D=e=fu=n~d=an=t=s. _______ ) 

ALAN GOLUB and MARILYN GOLUB, 
husband and wife, 

Plaintiffs, 

vs. 

) 
) 
) 
) 
) 
) 
) 

GERALDINE KIRK-HUGHES and PETER ) 
SAMPSON, husband and wife; KIRK-HUGHES ) 
DEVELOPMENT, LLC, a Delaware limited ) 
liability company; KIRK-HUGHES & ) 
ASSOCIATES, INC., a Nevada corporation; ) 
KELLY POLATIS, an individual, and DELANO ) 
D. and LENORE J. PETERSON, husband and wife,) 

) 

------------------~D=e=fu=n=da=n=ts=·--_____ ) 

Case No. CV 07-8038 
[Consolidated Case No.: CV 13-866] 

MEMORANDUM DECISION AND 
ORDER RE: (1) Defendant 
Kirk-Scott, Ltd.'s Motion to Vacate 
Judgment, (2) Defendant Kirk-Scott, 
Ltd.'s Motion to Dismiss, and (3) 
Plaintiffs' Motion for Summary 
Judgment 

Michael T. Howard, Attorney for Plaintiffs 
Matthew Crotty, Attorney for Kirk-Scott, Ltd. 
Michael Bissell, Attorney for Kirk-Hughes Development 

MEMORANDUM DECISION AND ORDER RE: 1) Defendant Kirk-Scott, Ltd.'s Motion to Vacate Judgment, 
2) Defendant Kirk-Scott, Ltd.'s Motion to Dismiss, and 3) Plaintiffs' Motion for Summary Judgment: I 
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I. FACTUAL AND PROCEDURAL BACKGROUND 

Plaintiffs Alan and Marilyn Golub (Golub) obtained a $941,000.00 judgment against 

Defendant Kirk-Hughes Development, LLC (K-H), and now seek to foreclose upon real property 

allegedly owned by K-H in Kootenai County. 1 Kirk-Scott, Ltd. (K-S) is a subsidiary of an entity 

owned by Geraldine Kirk-Hughes's sister, Balinda Antoine, and K-S owns a 51.1% membership 

share of K-H. K-S claims an interest in a portion of the real property that is the subject of 

Plaintiffs' foreclosure efforts. K-S' claimed interest is based on a purported Deed of Trust 

executed November 18, 2004, and recorded in Kootenai County September 17, 2010. 

Kootenai County case CV -13-866, a Complaint for Declaratory Judgment, was filed 

January 25, 2013. In that case, Golub seeks a judicial declaration that K-S, the I.R.S. and 

Tomlinson North Idaho have no estate, right, title, lien or interest in the subject property, or that 

any interest held by any defendant is inferior to that ofPlaintiffs.2 

II. ISSUES 

1. K-S has moved to set aside Plaintiffs' judgment against K-H; K-H has joined this motion. 

2. K-S has moved for dismissal of Plaintiffs' action in CV-13-866; K-H has joined this 

motion. 

3. Plaintiffs have moved for summary judgment in CV -13-866. 

III. DISCUSSION 

1. K-S's Motion to Set Aside Judgment 

K-S invokes I.R.C.P. 60(b)(4),(5) and (6), as well as I.R.C.P. 55(b)(1). A decision 

regarding setting aside a prior judgment is one of discretion. 

1 The judgment was awarded in Kootenai County Case No. CV 07-8038. 
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K-S's Rule 60(b) motion must have been filed within a reasonable time, which is 

calculated as the length of time between the moment the judgment becomes apparent to the 

moving party and the date the Rule 60(b) motion is filed. McGrew v. McGrew, 139 Idaho 551, 

559, 82 P.3d 833, 841 (2003). This is an issue of fact for the Court's determination, and the 

moving party has the burden of establishing that it has brought its motion within a reasonable 

time. K-S has provided no evidence to the Court as to when it became aware of the judgment in 

question. Thus, K-S has failed to meet its burden of showing that its Rule 60(b) motion is 

timely. 

Golub concedes that a void judgment can be attacked at any time by any person adversely 

affected by it, and asserts that K-S's Rule 60(b)(4) facet of its motion addresses whether 

Plaintiffs' judgment against K-H was void. However, K-S has made no demonstration showing 

that the Court lacked personal jurisdiction over K-H, nor that the Court lacked subject matter 

jurisdiction to grant the $941,000.00 judgment against K-H. 

K.S. further argued that the subject judgment can be attacked because the judgment is 

different from the amount sought in the 2007 Complaint. K-S cites to I.R.C.P. 54( c) for support 

of its assertion. However, a fair and complete reading of the 2007 Complaint reveals that 

Plaintiffs were claiming they were wrongfully and unlawfully deprived of $941,000.00 in 

commission plus interest from the sale of certain real property. Thus, the judgment in question 

did not differ from the relief sought in the 2007 Complaint. 

K-H conceded at oral argument that it has no explanation for why it waited a matter of 

years to seek to set aside Plaintiffs' judgment. Thus, K-H's joinder ofK-S's Motion to Set Aside 

Judgment is untimely and its request is denied. 

2 The parties requested that the two cases be consolidated. CV 13-866 was consolidated into CV 07-8038. 
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2. K-S's Motion to Dismiss 

K-S claims a superior interest in the subject property by virtue of receiving it through a 

deed of trust executed November 18, 2004, and recorded in Kootenai County on September 17, 

2010. Therefore, K-S argues, pursuant to I.R.C.P. 12(6)(6), Plaintiffs' 2013 Complaint fails to 

state a claim upon which relief can be granted because Plaintiffs' claim to the property is by 

virtue of its judgment that was recorded in Kootenai County October 25, 2010. 

Plaintiffs' 2013 declaratory judgment action asserts that K -S 's September 17, 2010, 

recording is void and inferior to Plaintiffs' judgment lien because the September 17, 201 0, 

recording by K-S violated the federal bankruptcy stay imposed by K-H's Chapter 11 bankruptcy. 

K-S's Motion to Dismiss is not presented solely on the Complaint filed by Plaintiffs'; 

therefore, it is analyzed by the Court as a Rule 56 Motion for Summary Judgment because the 

motion is based on matters contained outside of the pleadings.3 

The Court is aware that summary judgment is proper when the pleadings, depositions, 

and admissions on file together with the affidavits, if any, show that there are no genuine issues 

of any material fact, and that the moving party is entitled to judgment as a matter of law. On a 

motion for summary judgment, the facts in the record are to be liberally construed in favor of the 

party opposing the motion. 

This Court is aware that federal law provided that actions done in violation of a 

bankruptcy stay are void. K-S does not dispute this matter of law, but asserts that Golub lacks 

standing to remedy K-S's recording of the deed of trust during the bankruptcy stay because the 

3 At the July 9, 2013, hearing on the present motions, the Court asked the parties if the Motion to Dismiss should be 
converted to a Motion for Summary Judgment. All parties were in agreement that the dismissal motion should be 
converted to a summary judgment motion. 
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Golubs were neither bankruptcy debtors nor trustees. A bankruptcy stay is designed to protect 

debtors from collection efforts but is also designed to protect creditors. In Re National 

Environmental Waste Corp., 129 F.3d. 1052, 1054 (9th Circ. 1997). 

In the Ninth Circuit case of In Re Schwartz, 954 F.2d 569, 571-572 (9th Circ. 1992), the 

court held that Congress intended violations of an automatic bankruptcy stay to be void. Since 

Schwartz, the Ninth Circuit has continued to hold that the recordation of an interest in the 

debtor's assets during the bankruptcy stay voids the recordation. In Re Dyer, 322 F.3d 1178, 

1188 (9th Circ. 2003); In Re Samaniego, 224 B.R. 154, 163 (Bankr. E.D. Wash. 1998). 

Since K-S recorded its deed of trust on September 17, 2010, a date during which K-H 

was in bankruptcy with the automatic stay in effect, such recording is void as a matter of law. 

K-S has also argued that its unrecorded deed of trust has priority over a su~sequently 

recorded judgment. However, I. C. § 55-606 provides that a grant or conveyance of an estate in 

real property is conclusive against the grantor, and every other person subsequently claiming 

under him, except an encumbrancer who acquires a lien by valid judgment that is first duly 

recorded. Thus, K-S's unrecorded deed of trust is not superior to Plaintiffs' recorded judgment. 

3. Plaintiffs' Motion for Summary Judgment 

Plaintiffs' argument in support of their Motion for Summary Judgment is primarily a 

counterpoint to K-S's Motion to Dismiss/Summary Judgment. In addition, Plaintiffs' have 

moved for summary judgment against Tomlinson North Idaho, Inc. (Tomlinson) and the Internal 

Revenue Service (IRS). 

Tomlinson has not filed a response to Plaintiffs' motion, nor has it defended against the 

motion in any way. Pursuant to I.R.C.P. 56 Plaintiffs prevail against Tomlinson. Similarly, the 
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IRS has released all liens and has filed its notice of non-opposition to Plaintiffs' claims on May 

6, 2013. 

Plaintiffs hold a valid judgment lien against the subject property with a priority date of 

October 28, 2010. This judgment lien has priority over K-S's deed of trust because Idaho law 

gives priority to the first recorded conveyance. K-S's September 17,2010, recording ofits deed 

of trust is void for the reasoning discussed above. 

Further, K-S's deed of trust recordation was not properly acknowledged and certified--as 

required by I.C. § 55-805 and§ 55-811, as well as I.C. § 55-709 and § 55-711A-because the K-

S recorded deed of trust contained no acknowledgment. 

Based upon the foregoing, this Court finds that there exist no genuine issues of material 

fact regarding Plaintiffs' claim of priority and superiority in its interest over the subject property. 

The issue is capable of being decided as a matter of law, and is so decided in favor of Plaintiffs. 

IV. CONCLUSION AND ORDER 

Based upon the foregoing, now therefore, IT IS HEREBY ORDERED: 

1. K-D's and K-H's Motion to Vacate Judgment is DENIED in this Court's discretion. 

2. K-S's and K-H's Motion to Dismiss/Summary Judgment is DENIED. 

3. Plaintiffs' Motion for Summary Judgment is GRANTED. 

Plaintiffs are ordered to present a Judgment to the Court consistent with this 

Memorandum Decision and Order and I.R.C.P. 54(a). 

Further, K-H filed a Motion for Summary Judgment on July 19,2013, and K-S has joined 

in the motion. K-S filed a Motion to Compel on July 25, 2013, which K-H has joined. The 

Motion to Compel is now moot based upon this Court's Decision. 
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Additionally, this Court has reviewed K-H's summary judgment motion and finds that it 

contains the very same arguments made in the motions discussed supra. 

As such, the September 18,2013, hearings on both motions are VACATED. 

Dated this ~ day of August, 2013. 
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MICHAEL T. HOWARD 
WINSTON & CASHATT 
250 Northwest Boulevard, 
Coeur d'Alene, ID 83814 
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MICHAEL S. BISSELL 
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Corbet-Aspray House 
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MICHAEL T. HOWARD, ISB No. 6128 
WINSTON & CASHATT 
250 Northwest Boulevard, Suite 206 
Coeur d'Alene, Idaho 83814 
Telephone: (208) 667-2103 

Attomeys for Plaintiffs 

SlAfE OF IDAHO ' 
COUNTY OF KOOTENAd SS 
FILED: 

2013AUG 15 PH 1:31 

8 IN THE DISTRJCT COURT OF THE FIRST ruDICIAL DISTRICT OF THE STATE 
OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 

9 

10 

11 

12 

13 

ALAN GOLUB and MARILYN GOLUB, 
husband and wife, 

Plaintiffs, 

vs. 

· GERALDINE KIRK-HUGHES and PETER 
14 SAMPSON, husband and wife; K.IRK-
15 Hl1GHES DEVELOPMENT, LLC, a Delaware 

limited liab1lHy company; KIRK-HUGHES & 
16 ASSOCIATES, I:NC., a Nevada corporation; 

KELLY POLATIS, an individual, and 
17 DELANO D. AND LENORE J. PETERSON, 

husband and wife, 

Defendants. 

Case No. CV07-8038 

AFFIDAVIT IN SUPPORT OF EXECUTION 

18 

19 

20 

21 

22 

23 

24 

25 

26 

MICHAEL T. HOWARD, being first duly sworn on oath, deposes and states as follows: 

1. I am one of the attorneys for the Plaintiffs, and as such I am familiar with the facts 

and circumstances surrounding this action. 

2. A Judgment was entered against all defendants on March 11, 2009, a true and 

coJTect copy of which is attached as Exhibit B. The principle ammmt due on said Judgment is 

AFPIDA VIT IN SUPPORT OF EXECUTION- PAGF 1 
LAW OFFICES OF 

~~~w~ 
250 NORTHWEST BLVD .. SuiTE 107A 

COEUR D'ALENE, IDAHO 83814 
(208) G67·2103 

FAX (208) 765·21?'1 
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3 

4 
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7 
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9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

/ ,, .. 

$941,000.00. $444,255.12 in pre-judgment interest accrued from March 11, 2005 through 

March 11, 2009. Thereafter, $225,904.45 in post-judgment interest accrued through the date of 

this affidavit, and continues to accrue at the statutory rate of $135.35 per diem. 

3. The total amount of the Judgment as of this date is $1,611,159.58. 

4. There has been $ 12,506.70 collected in satisfaction of this Judgment to date, 

leaving an unsatisfied Judgment amount of $1,598,652.48. 

5. On August 25, 2009 the Judgment was recorded in Kootenai County against 

Defendants Geraldine Kirk-Hughes, Peter Sampson, Kirk-Hughes & Associates, Inc., and Kelly 

Polatis, recording number 2229054000. 

6. On October 28, 201 0 the Judgment was recorded in Kootenai County against all 

Defendants, including Kirk-Hughes Development, LLC, recording number 2287941000. 

7. As of October 28, 2010, Kirk-Hughes Development is the fee-simple owner of 

three parcels of undeveloped property in Kootenai County, more specifically described in 

Exhibit A. The recording of the judgment has created a lien upon those parcels of real property. 

8. On August 8, 2013 the Court ruled that the liens created by the Judgment were 

superior to all other interest claimed against the properties described in Exhibit A. 

9. Golub seeks to foreclose upon the described in Exhibit A to satisfy some, or all of 

the Judgment. 

AFFIDAVIT IN SUPPORT OF EXECUTION-PAGE 2 
LAW OFFICES OF 

~t??~~CEfad~ 
250 NORTHWEST BLVD., SUITE 107A 
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(208) 667·2103 

FAX (208) 765·2121 
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SUBSCRIBED AND SWORN to before me this 1.3'11-ciay of August, 2013. 

Notary Pubhc man for the ate 5f Idaho . · ~. &) 
Residing at ecrem ti' Aleae, ID ~~ v~ , ,.., 0 I 

My Commission Expires: ~ 4. ;:.:20 I '1 
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LAW OFFICES OF 

~~~w~ 
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·' 

EXHIBIT "A" 
. Pilrcei.Z ·-

Governmettt Lots, Sedion 3, Township 49 'North. Range 3 WaM~ Kootenai County, Idaho 
tying westerly .and JiOuthc:rty of the following 3 partloiUl of aaid Government Lot 5 d~crlbed 
as follows: · · · · · 

I 
. Beglnnlng at Corner No. 1; from which the Southeast comer of Sect.lon 31 TownshJp 40 

North, Range 3 WBM, bears South 53°39.5' East, 2383.1 feet; thence South 89°50' WeSt 150 
f~ to Comer No •. 2; thence North 0°10' Weeot 849.3 feet to comer No.3; thenc:e South 
77°10' east 76,g feet to corner No. 4;. th.eznce south 7go39,5' Eaat 121.5 feet to corner No. 5; 
thence So&ltlt 88°18.!' !!11ft 93.1 feet to COmer No, 6; thence South '2.7° !2' East 112.6 feet to 
Comer No.1; thence South 7'9 40,5' West 64.4 feet to COrner No.8; thence SOuth 891150' 
West 174.3 feet to Comer No. 9; thence Soutil 0°10' !ast 611.5 feet to Corner No. 1, the 
~ace·of beginning · · 

• 0 • • 

.. nd a parcel of land In Gover~ment Lot 5,. Section 3, Towa.hip 49 ~orth, Range ~ WBM, 
Kootenai County, Idaho, mortS PQrticularly described as bellinnlng at an Iron pin that Is North 
43°40'30" West 1954.70 feet: from the southeast cnmer of Sec:ti~m 3; thence South 89°.50' 
West, 569.8 feet to a po lnt; thence North 0°:1.0' W~ 3,6.57 feet to a point; thence North 
68°54' .East 516.+4 feet to a point; thence South 41°05' East 56.93 feet to a point; thence 
soutl116°44' ~at 163.50 feet to the point of beglnnin;. . · · 

An~ btiglnnlng at Comer No. 1, from whlch tile Southeast comer of Sectfon 31 Township 49 
· North, RAnge 3 WBM1 Kootenai County, ldaho, bears South 38°17; East l80l.9 feet; thence 
South 89°50' West 233.6 feet to Corner No.2; the11ce North :1.6°44' West 163.5 feet to 
Corner No. 3; thenc:e North 16°1i' East, 154,4 feet to COmer No. ~i thence SOuth 34°10' 
l!ast.23l.6 feet: to Corner No,_ 1, the place of beginning; · ·, 

Also except any portion lying with the followln9: · 

A portion of Ciov~rnment Lots 5 and 6; Section 3, ·Township ~9 North, Range 3 WBM, . 
Koot»nal County, Idaho, more particularly described as follows: Beginning at the . 
proportioned 1/16 corner said point being North 09 02'15" West 1323.84 fe4t: from the 
Southeast corner of said Section 3; tnenca along the South boundary of said Goverment L;ot 
6, South 899 43'48 .. West 1023.70 feet to the true point of beginning; thence continuing · 
Sollth 89'D4~· 48" WeSt 278.29 feet to a point; thence North 16"43'2ot' West 124.68 feet to 
corner No.2 of .the Brown Tract; thence. North B9DS0'40" East 233~60 feet to comer No. 1 of 
Drown Tract; thente South J4GQ9'2D" ~st 1~.48 fee:t to the true point of be;lnniil!ili' 

Also except a p~rtlon of Government Lot 5, Section 3, Townshlp 49 North, Range 3. WBM, 
Kooti=nal County, Jdaho more speclfk:ally described a• fo~lows: . 

Cotnrnendng at tb~ South quarter cor"er.of Aid Section 3; thence North ooa.'36" West 
along tho centerline of uld Section 3 2Cl7 ,13 feet to an Iron pin; then~ fast 70.06 feet to 
an Iron pin which 11 the point of beginning for this desaiptlon; thence !ut 133.82 feet to an 
Iron pin; thence North 0~~ West 434.22 f!Set.to a coacrete monument on the shore of 
Like Coaur d'Alene; thericc North_waterly along the ahore of Lake Coeur d'Alene 145 feet · 
plu. or minu• to a point which 1» North 0 1148'36" West of the point of beginning; thence . 
SOuth 0048'36" fait 475.63 feet to the poln~ of beginning. · 

A~io excepting li portion ·of Government Lot 5, Section 3, Township 49 North, rAnge 3 WBM, 
Kootenai County', Idaho, more lipeclf~eally d~ribed ufollows: Commencing atthe South 
quarur corner af said Section 3; thence North 0°48'36" West ·along the centerline of said 
s«:tion 3, 2027.13 feettc an Iron pin; thence East l03ll8 fe«to an lron pin which Is the . 
point of beginning for this d=<:ription; U,ence East 101.18 feet to an Iron pin; thence North 
0°48'36" West 368.72 feet to-. c:onc:reta monument on the shore of Lake CoeUr d'Alene; 
thence Northwesterly along tbe shore of l.ake Coeur ci'Alene 120 feet, plus or mlnua ~ a 
point which Is North 0048'36" W~ of the point of bec;rlnning; ~ence contlriulng South 
0°48'36" .faJt: -434.22 feet to. the point of beginning. · · · 

.~ 

EXHIBIT 

I .A--~ ___ .;__ 
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•. 

i: 

.·. 

BUT !NCLUD~G THE FOU.«;)WING: 

. A portion of Government Lot 51 Sed:lon 3 Township 49 North, Range 3 W.B.M., Kootenai . 
Q»unw, Idaho, more particularly described as follows: Commencing at the South Quarter 
comer, nid Section 3; thence ~,:; 

I· 
! 

Nortb 0°48'36" WMt, along the centerline of sal4 Sec:t:fon 3, 2021.13 feet to an Iron pin 
which b tho POINT OF BeGJNNING for thl5 descriptioni thence 

~- 70.06 feet to an Iron pin; thence 

'NGrth 0°48'36" West, 475.63 fec:~tto a concrete monument on the shore of Lake Coeur d'; 
Alene; thence · . 
Northwuterly along the shore of Lake Coeur d' Alene 75 feet plus-or-minus to a concrete 
monument which Is North Ot>48'36" West of the POINT OF BEGINNING, &aid point being the 
Northwat corner of Government Lo~ ~' saJd Section 3; thence . . 

South 0'048'36" fast along the West line ·of said ·Government Lots, 500 "feet to the POINT OF· 

-~~~~G.49N03UJ03 WSo · 

PARCEL II: 

The Northeast quarter of the Southwest quarter, Section 3, Township 49 North, Range 3 West, 
Boise M~ridian, Kootenai County, Idaho. 11-P/V : L,t 9 N 0 3 w o 3SQ::)O · 

EXCEPTING THEREFROM: The Southeast quarter of the Northeast quarter of the Southwest 
quarter of Section 3, Township 49 North, Range 3 West, Boise Meridian, Kootenai County~ 
Idaho. ffj:l/l) "f9 N0-3 w03S" SaS .. o · 
PARCEL ill: 

The Southeast quarter ofthe Northwest quarter of the Southwest quarter, Section 3, Township 49 
North, Range 3 West, Boise Meridian, Kootenai County, Idaho. · 
fr~N~~9N03wo3sgso 

.. , 

'I 
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, , ., 8T/,TE OF IOA!-D -, 
COUNTY OF KOGTEN/1.1 J 

f-)1 

. .v . . 
2 

3 

4 
· IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF Tiffi STATE 

OFIDAHQ~ ~ AND·FOR THE COUNTY OF I(ObTENAI 

5 

6 
ALAN GOLUB and MARILYN GOLUB, 
husband and wife, . 

7 

8 

9 

10 

Plaintiffs, 

vs. 

·GERALDINE KIRK-HUGHES and PETER 
S.AM:PSON, husband and wife; KIRK- · 

11 HUGHES DEVELOPMENT,' LLC, a Delaware 
limited liability company; KIRK-HUGHES & 

Case No. CV07-8038 

JUDGMENT AND I.R.C.P. 54(b) 
CERTIFICATE 

DANIEL J. ENGLISH 4P I 2229054000 -.., . 
' . KOOTENAI CO. RECORDER · Page 1 of . 4 1· 
: BBB Dat.e 08/25/2009 Time 12:03: 3!5 _ ! 
. "REC-REQ . OF WINSTON AND CASHATT . i 

RECORDING .FEE: . · . 12.00 I · ~~~~~~~~mil '~llilllllllllllll~ Ulllll\Rill~lll c{ ; . 
........ ----. ... .. ....... _ . . ... 

. . 

12 A.SSOCIA!ES,'INC., a Nevada corporation; 
KELLY POLA TIS, an individual, and 
DELANO D. AND LENORE J. PETERSON, . . 13 DANIEL J. ENG~ISH. 4P I 2287941000 

· KOOTENAI· CO·, RECORDER Page 1 of 4: 

16 

/ . 
. __ .,... 

husband and wife, BBB Date 10/28/2010 Tlme 15:43:48 

Defiendants. 
REC.:,REQ. OF WINSTON AND CASHATT · : 
RECORDING FEE: . 19.00 

_________ _..__ llllllll\l\llllll\l\llllllllll\llll~llllll\ll~llll~llmllllllllllRII· 1- --
2287941000 XJ 

JUDGMENT sU1\11\1ARY 

Alan and Marilyn Golub 

Kelly Polatis _,. 
Geraldine Kirk-Hughes 
Peter Sampson., 

· Kirk-Hughes· Development, LLC 
Kirk-Hughes & Associates, LLC. 

Michael T. Howard of Winston & Cashatt 
Kenneth B. Howard, Jr. 

$941,000.00': 

12% to run from March 11,2005 through the.date of this . · 

Judgment 

JUDGMENT AND I.R.C.P. 54(b) CERTIFICATE­
PAGEl 

EXHIBIT 

I .IS-_ 
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(~--·-,~ l 

/ POST JUDGMENT INTEREST: ·As determined by law to run from the date of this Judgment 
2 

3 

4 

~ 

until paid in full. · 

This matter, having come before the Court upon Plaintiffs'· Motion for Default Judgment and 

I.R.C.~. 54(b) Certificate against Debtor, and supported by the Affidavits of Michael T. Howard and 

6 
Alan Golub, and the pleadings on file, the Court does hereby enter Judgment against Debtors as follows:· 

7 

8 

9 

10 

11 

12 

13 

1. 

2. 

3. 

Plaintiffs are granted judgment in the principal amount of$941,000.00; 

Plaintiffs are granted pre-judgment interest at a rate of 12% beginning March 11, 2005 

through entry of this judgment. 

Plaintiffs are granted post-judgment interest to be dete:rm.ined by law from entry.ofthis 

judgment. 

DONE Itt gpgpr COURT this t \ day of March, 2009. 

16 Presented by: · 

17 

18 
MI LT. HOWARD, ISB No. 6128 

19 KENNETH B.' HOWARD, ISB No. 1999 

20 

21 

22 

23 

24 

25 

26 

Attorneys for Plaintiffs 

JUDGMENT AND I.R.C.P. 54(b) CERTIFICATE~ 
PAGE2 
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4 

5 

6 

~I 

MICHAEL T. HOWARD, ISB No. 6128 
WINSTON & CASHATT, LAWYERS, a 
Professional Service Corporation 
250 Northwest Boulevard, Suite 206 
Coeur d'Alene, Idaho 83814 
Telephone: (208) 667-2103 
Facsimile: (208) 765-2121 
mth@winstoncashatt.com 

Attorneys for Plaintiffs 

SM!E Uf IDAHO 'sc 
COUNTY OF KOOTENAlf .:~ 
FILED: 

2013 AUG I 5 PM I : 3 I 

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE 
OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 

11 ALAN GOLUB and MARJL YN GOLUB, 

I husband and wife, 
12 

1.3 

14 

15 

16 

17 

18 

10 .~._, 

20 

21 

22 

23 

Plaintiffs, 

vs. 

GERALDINE KIRK-HUGHES and PETER 
SAMPSON, husband and wife; KIRK­
HUGHES DEVELOPMENT, LLC, a Delaware 
limited liability company; KIRK-HUGHES & 
ASSOCIATES, INC., a Nevada corporation; 
KELLY POLATIS, an individual, and 
DELANO D. and LENORE J. PETERSON, 
husband and wife, 

Defendants. 1 

Case No. CV07-8038 

APPLICATION FOR WRIT OF EXECUTION 

TO THE CLERK OF THE DISTRICT COURT OF KOOTENAI COUNTY: 

The undersigned requests that you issue a Writ of Execution in the above entitled action against 

24 
I the personal property of the Defendants: GERALDINE KIRK-HUGHES and PETER SAMPSON, 

251 husband and wife; KIRK-HUGHES DEVELOPMENT, LLC, a Delaware limited liability company; 

26 

APPLiCATION FOR WRIT OF EXECUTION­
PAGE 1 

9%};?Mk??l4fo riadtl,att 
A ?RO.=ESSJONAL S~=!VtGE GOR."'ORATlON 

25:J Nort\;"flel!l Blvd. &;;ibs 206 
C;)Bur d' .!>.lane. ldohc S3B1o', 

Phcr..e: (208) 657-211}3 
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2 
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5 

6 

7 

8 

9 

10 

1l 

121 
131 
14 I 
15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

.' ':1 

KIRK-HUGHES & ASSOCIATES, INC., a Nevada corporation; and KELLY POLATIS, an individual, 

hereinafter the "Judgment Debtors", and deliver it to the Sheriff of Kootenai County; 

DATED this __ \.....,3.........,_. _day of August, 2013. 

MIC~ T. HOWARD, ISB 
WINSTON & CASHATT, LA WYERS, a Professional 
Service Corporation 
Attorneys for Plaintiffs 

APPLICATION FOR WRIT OF EXECUTION­
PAGE2 

ttind/?;!Jth ~adA,atc 
A.?RO~ESS~ON.t..L SE'iVIGE OOR=>ORAT!ON 

2&! N:n&.waat Blvd., S':ilibs 206 
Coeur d'Alene-. idahc·S3B14 

Pheffl: (2D8) 857-2103 
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.1 

2 

3 

4 

_,' 

5 

6 

7 

8 

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE 
OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 

ALAN GOLUB and MARILYN GOLUB, 
9 husband and wife, 

10 

11 

12 

Plaintiffs, 

vs. 

GERALDINE KIRK-HUGHES and PETER 
· 13 SAMPSON, husband and wife; KIRK­

HUGHES DEVELOPMENT, LLC·, a Delaware 
14 limited 'liability company; K1RK-HUGHES & 
15 ASSOCIATES; Il\TC., a Nevada corporation; 

KELLY PO LA TIS, an individual, and 
16 DELANO D. AND LENORE J. PETERSON, 

husband and wife, 
17 

Case No. CV07-8038 

WRIT OF EXECUTION: -REAL PROPERTY 

Defendants. 
18 ---------------------~==~~~~---------------------------

19 
THE PEOPLE OF THE STATE OF IDAHO TO THE SHERIFF OF KOOTENAI 

20 

21 COUNTY, IDAHO, GREETINGS: 

22 WHEREAS, it appears from the records of the above entitled court that on March 11, 

23 2009 a Judgment was duly entered in the District Court of the First Judicial District of the 

24 

25 
State of Idaho, in and for the County of Kootenai against the defendants: GERALDINE 

26 
KIRK-HUGHES and PETER SAMPSON, husband and 

\VRIT OF EXECUTION: REAL PROPERTY 
PAGE 1 

wife· 
' 

KIRK-HUGHES 
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1 DEVELOPMENT, LLC, a Delaware limited liability company; KIRK-HUGHES & 

2 
ASSOCIATES, INC., a Nevada corporation; and KELLY POLATIS, an individual 

. ' 
3 

4 

5 

6 

hereinafter "the Judgment Debtors" in the principal amount of $941,000, plus interest. 

The Judgment was duly recorded in Kootenai County against all Judgment Debtors 

except KIRK-HUGHES DEVEL~Pl\.ffiNT, LLC on August 25, 2009, and against KIRK-

7 
HUGHES DEVELOPMENT, LLC on October 28, 2010; said recordings creating a judgment 

8 

9 

10 

11 

12 

13 

14 

lien on property owned by Judgment Debtors on those dates, .or at any time thereafter. 

The current, unsatisfied amount of said Judgment is $1,598,652.48, U.S., with interest 

accruing at $135.35 per diem. 

NOW, THEREFORE, you are commanded to satisfy the Judgment, with interest and 

Sheriffs fees, out of the real property of the Judgment Debtors, and if sufficient personal 

15 property cannot be found, then out of the real property belonging to the Judgment Debtors, as set 

16 forth in the attached Exhibit A, and make return of this Writ within sixty (30) days. This Writ shall 

17 be continuing until satisfied. 

18 
DATED this fs-

19 
day of August, 2013 

CLIFFORD T. HAYES 

20 

21 

22 

23 

24 

25. 

26 
163904 

\VRIT OF EXECUTION: REAL PROPERTY 
PAGE2 

CLERK OF THE DISTRICT COURT 

Susan McCoy 
By: Deputy 
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EXHIBIT "A" 

. . . 
Qovemment Lotli;Sectfon J,:Towns.hJp 4-S·North."Range 3 WBM; KDomnal Countvrldaho 
iyJnu wc:stx:!rly .11nd .liDutbc:dy of the following .3 pcrtloiUi of .11aidGovcrnment Lot 5 d~c:rlbed 
as followa: · · · · · · ., 

. Bll9lnnlng at Carn111r No. :1; from which the Southc.a.t ramer of Section 3,-Townllhip 40 · 
North, Ranve .3 WBM, beatS~. Soutft 53°3.9.5' Ea$t, 2.3S3.'1 feet; the-nce South 89°50' Wc:'5t l.50 
fll!lt!t m Corner .No •. 2; 'thence Nortb 0"'10' West 8451..3 f,et to comer No.3; ·thence South 
77"1TJ' eaSt 7fi.g f•« txJ ear.ttoer Jllo, 4;. tti.e.nce South 7P"3!:1.S' fa.st l.:Z1.5 fl!let to corner No. s; 
thc:nc:e South 15B0 US.!'' !!Jist 93.1-feet: to Ctlrner No. Bi thence South Z'J ... ~:Z' fast: ll.2.6 feet: to 
Comer Na •. 7; thence South ]v40.S' Went 64.4teet to Corner No. 8i thence SOuth .s9a.sa• 
West 174.3 feet to Corner No. 9; ~henoc Soutil 0°l.O' !Jist 6l.1.6 fed: to Cornl!lr. No. ·1, the 
J!i~cc·of .bevinnJnJl · 

•nd 11 parcel of land In Giover~ment.Lot 5, Section 31 Towrusbip ~s ~orth, Rli.nge. ~ WB~ · . . 
Koot:anal County, ldaho,·mon~ particularly described as .beginning at an Iran pin that Is North 
.U'"40'30" West 15154.70. feetfron:t the southeast comer of Sed:i9n .3; thence South ssoso· 
We=;t, 5851.8 feet to il point; thence North 0"10' We:ot l,ii.5:7 feet m ;a pointi thence North 
6BCI54' .east 516.44 fettt to Zl polftti thence South .otl aaS' fast 56.i.:a teet to .a poJnt; thence 
sout~ 16~>44' ~lit 163.50 feet to tin: point of i::Jeglnnin;. . ~ · · 

An~ b«igJnrdn; at Comer No. ir from whlcfl the Southeast t:Ormir of Sections, Township 49 -
·North, RAngc.3 WBM1 Kootenai County, ldahor bears-south 38".1'; fast'l.BOl..S 1eet; thence 
South 89°50' West 233.5 feet to Corner No.2; thence North 16'Q44' West 16l.S feet to. 
Comer Nc. 3; thence North 76"19' .Eas~ .1.54.4 feet to COrner Nc. 4; tffen~ sOuth 34"10' 
!!zast. 232.6 teet J:CJ Corner No •. 1, tho place of .beginning; · ., ' 

Also except any portion lying with the following: · 

A portion of Ciovernmcntl.ot5 S 1ind 6; Sc:r.tJon 3., Township ~9 North, Range 3 WBM, . 
Koatl!!nal County, lchtho~ mare particularly described as foiiOYis: SepJnrilng atthe . 
proportianecl1/1S corner said point beltig North ooo:z '1.5" West 1323.84 f-ettt from the 
Southeast CQrner of said Scd:ion .3; thence along the South boundAry of said Govc:rment I.;ot 
6r South 591143'46"' We$t 10:Z::..7C fe.etto.·the true point of beginning; thenc:t~ contlnuin9 · 
South 89°~'48" WeSt :Z.7B.l9 feet to a point; thence North .1GQ43'20W West 1:Z4.6B feet to 
corner Nc. 2 of _the Brown Tract; thertcc illorti:l 89D50'40" !est 223~60 teot m comer No.! af 
~rown Tract; tbence South .34°0S'.20" ~~ :1.~.45 fe~ to the true point of beginning;· 

Also except a· ~ortlon o! Qovernment L.ot S, Section :1, Township 4!il North, Range ~t' 'IIVBM, 
Kootimal Courrty,ldaho more spccffi=zdly described as fo~lom: . · · . 

Cotntnendng at th~ South quarter c.tlrf!er.or oid Section 3; the.nce North ·oa4E.'36" West 
along the c:cntcrline of aald Sed::ion 3 ::ZCZ7.:1.3 fcotto an iron pJn; thence &st 70.06 feet to 
an Iron pin which li the point of beginning for this desaiption; thence eut 133.zt2 feet to an 
b'Oll ptn; the.nc:e North 0"48i6fi.~ W.est 434.:Z:Z. f~et.to a Goo crete monument on the shore of 
L.illcc Coaur d'Alene; thcric:e Nr:irt~esrtl:rJy aionQ the ihore..of !..alee Coeur d'Alene 145 feet . 
plua or minu& to a point whi:::h ~North 0 1148'36" West .of tbe point of bc:ginnJn!l; thence .. 
South Oll48'36" faJt 47.S.63 foot to the poJnt: of beginning. · 

A~jo excepting ri portion ·of Government 1.ot 5, Section 3, Tow~hip 49 Northr rAnge 3 WBM, 
Kootenai CQunt:y1 Idaho, more &peclfically dCKrlbed..., follows: Commencing at 'the South 
qual'ter corner a~ nld Se:t!on 3; 'thence North oc48'35. WC!t along the centerUne of ·~Id 
section lr 20:Z.7.1S feetto an Iron pln; thence Enst l03.:8B fe~to an Iron pin which Is the 
point or beginning for thf:s dC3Cription; ~ence East lGl.lB feet to illn Iron pin; thence Noith 
o<>48'36" Wi::st 368.72 feet to 'I conc:rctll monument on the shore of L.a~ ~r d'Alene; 
thence. Nort!twea.e.rly along the shore. of Lake Coeur d'.Ale.ne 1:20 f~ plus or mlnulil w a 
point which Is North ~48'36" WCQt·of tbe point of beginning; .thence contlriuinv Souin 
oa-48'36" .aJJt .(.34.22 feet to. the point of beginning. · · · 

.. ~ 
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i: 

.. A. portion of (iov.,rnment Lot Sr Scsd:ion 3 Towru:hip 49 North, Range 3 W.B..M., Kootenai . 
Count;y, Idaho, more particu(arfy d cscribed B$ follows: Commc:nc:ing iillt the South Quarter 
corner,. iiald Section 3; thence ;.,.:: . 

I· 
! 

North 0"48'36" West;.. along the canblrlJne of sal~ Sedlon 3, 20.:Z7.l3 feet to an· Iron pin 
whlc:h 1$ tbc-POINT-·OF BeGINNING for thl5i dc::scriptionj thence 

ea.t 70.06 feet to an Jron pln; thence 

·~arth oo..;s'l6" West, 41S.sJ 'feet to a concrete monunic:nt o·n the shore of Lake Coeur d'; 
At1211e; tbamc:e · · · : . · . · 

. . I 

Northwc£=riy alang tbe share of L.akc Coeur d' AJene 15 fed: plus-or-rrdn;_j$; 'to a coiu:rete 
monument wh1c:h·l5 North 0°48'36" West ot the POINT OF BEGINNINGr s.aid point being the 
Northwest corner of Glovernmi!Utt L.o~ Sr sald Sed:lon ::3j "thence . . · · . . . .. 

South 0"146'319" fi'lst •long the West line·of Aitf'Government l.ot·~, 500 .fe=t m the POINT OF· 
BECi~NING.. 
.14.-P:tU&· ~9N 03v..J03 -~c· · 

PARCEL II: 

The Nort~eastquarter ofthe Southwest quarter, ~ection 3, Township49 North, Range 3 West, 
Hoise Meridian, Kootenai County, Idaho. ft P !:J; L/ 9 IV 0 3.0 o 3~ · 

EXCEPTING TBEREFROM: The Southeast quarter of the Northeast quarter of the Southwest 
quarter of Section 3, Township 49 North, Range 3 West, Boise Meridian, Kootenai County~ 
Idaho. /7-PN 7'9 No-3 Wo 3S sas·o · 
PARCELID: · 

,, 

The Southeast quarter of the Northwest quarter of the Southwest quarter, Section 3, Township 49 
North, Range 3 West, Boise Meridian, Kootenai County, Idaho. · 
!7-f'N ~ 'I9N 0-,3w D3 S'6s-o 

. '. 

.I' 

'I 
I 
I 

i 

. .I 
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I 
" 

s·TAlE OF IDAHO } SS 
COUN1Y OF KOOTEN.AJ 
FlLED: 

!.tl\3 AUG 21 AH 9: ll 

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE 
OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 

ALAN GOLUB and MARILYN GOLUB, 
8 husband and wife, 

9 

10 vs. 

Plaintiffs, 
Case No. CV07-8038 

ruDGMENT RE: INTEREST AND PRIORITY 
IN PROPERTY 

11 
KIRK-HUGHES DEVELOPMENT, LLC, a 

12 Delaware limited liability company; KIRK­
SCOTT, LTD, a Texas corporation; 

13 INTERNAL REVENUE SERVICE; 

14 
TOMLINSON NORTH IDAHO, INC., an 
Idaho corporation, 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Defendants. 

The Court, having issued its Memorandum Decision and Order on Plaintiffs' Motion to Declare 

Interest and Priority in Property, 

IT IS ORDERED, ADJUDGED and DECREED: 

1. Plaintiffs hold a final and valid Judgment against Kirk-Hughes Development, LLC in the 

principal amount of $941,000, with pre-judgment interest of 12% from March 11, 2005 

through March 11, 2009, and post-judgment interest as determined by law from March 11, 

2009 until paid in full; 

2. Plaintiffs hold a valid judgment lien, to the extent of the Judgment, against all real property 

owned or subsequently acquired by Kirk-Hughes Development, LLC within Kootenai 

County as of October 28, 2010; 

JUDGMENT RE: INTEREST AND PRIORITY 
PAGEl 
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5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

"''" 15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

II. 

3. Plaintiffs' judgment lien attached to the following parcels of real property on October 28, 

2010, has priority, and is superior to any interest claimed by Internal Revenue Service, 

Tomlinson North Idaho, Inc., or Kirk-Scott, Ltd.: 

a. A 14.2 acre parcel identified as APN: 49N03W038050 and more specifically 

described as Parcel I in the attached Exhibit A; 

b. A 25.8 acre parcel identified as APN: 49N03W035000 and more specifically 

described as Parcel II in the attached Exhibit A; 

c. A 10 acre parcel identified as APN: 49N03W035850 and more specifically described 

as Parcel III in the attached Exhibit A. 

DONE this \ q day of August 2013. 

JUDGE L SING L. YNES 

Presented by: · 

LT. HOWARD, ISB No. 
Atto eys for Plaintiffs 

26 441730 

JUDGMENT RE: INTEREST AND PRIORITY 
PAGE2 
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EXHIBIT "A" 
. hrcel~·· 

Government Lot 5, Section 3, Township 49 ·North. Range 3 WaM; Kootenai County, Idaho 
lying westerly .and 10uthcrty of the following 3 portlona of aaid Government Lot 5 described 
as foUowa: · · · · . . · · . , · . . 

I 

. Bevlnnlng at Comer No. 1; from which the Southc:ut comer of Section 31 Town&blp ~ 
North, Range 3 WSM, bears South 539 39.5' Eut, 2383.1 feet; U.ence South 89°50' West 150 
fe8t to Corner No. 2; thence North 0°10' West 849.3 feet to comer No. 3; thence South 
77°10' Bast 76.Sl feet to Corner No.4;. th.ence South 7S0 39.5' !alit 121.5 feet to corner No. 5; 
thence Sopth 88°18.5' I!Jt.t 93.1 feet to Comer No. 8; thence Soutb 2'1°!2' !ast 112.6 feet to 
Comer No. 7; thence South 7°40.5' West 64.4 feet to Corner No. a; thence SOuth 89°50' 
West 174.3 feet to Comer No. 9; ~henele Soutb 0°10' l!ast: 611.6 feet to Corner No. 1, the 
~~cc· of beginning · 

. . . ' 

and a parcel of land In Gover~ment Lot 5,. Section 3, Township 49 ~orth, Range~ WBM, 
Kootenai County, Idaho, mans particularly described as beginning at an Iron pin that Is North 
43°40'30" West 1954.70 feet: from the Southeast a>mer of Secti9n 3; thcnc:e South 89°50' 
West, 569.8 feet to a point; thence North 0°10' West 3,6.57 feet to a point; thence North 
68°54' .East 516.44 feet to a point; thence Soutb 411105' East 56.93 feet to a point; thence 
SOutb 16°44' ~ l-63.50 feet to the point of beg\nnin;. · · 

An~ beginning at Corner No. 1, from which tbe Southeast corner of Section 31 Township 49 
· North, RAnge 3 WBM, Kootenal County, ldaho, bears South 38°17; East 180:1.9 feet; thence 
SOuth 89°50' West 233.6 feet to Corner No. 2; thence North 2.6°44' West 163.5 feet to 
Corner No. 3; thence North 76°Ut' East, 154,4 feet to cOrner No. 4i th·ence SOuth 34°10' 
l!ast_232.6 feet to Corner No,_ 1, the place of beginning; · 

Aleo exc:ept any portion lying with the following: 
... 

A portion of Ciovamrnent Lots 5 and ~; Sedlon 3, ·Township ;49 North, Range 3 WBM, . 
Kootenai County, lciaho, more particularly described u follows: Beginning at the· 
proportioned 1/16 corner said point being North 0°02'15" West 1323.84 fdt from the 
Southeast CQrner of said Section 3; thence along the South boundary of said Govcnnent Lot 
6, South 89•43'48" West 1023.70 feet to the true point of beginning; thence tontlnuing · 
South 89°4~'48h WeSt 278.l9 feet to a point; thence North 16°43'2ct' West 124.68 feet to 
corner No. 2 of .the Brown Tract; thence North 89°50'40" East 2..13~60 feet tD corner No. 1 of 
Drown Traa; thenc::a South 34009'20 ... e.rrt: 143.48 feet to the true point of be;lnnmg;-

• <' 

, . . . 

Also except a ~ortlon of Government Lot 5, Section 3, Towunlp 49 North, R.ante 3 WBM, 
·.·. Kootinwl County, Jdaho more speclflcally described at fo~lows: 

Conunendng at the South quarter cor~r-of Aid Sedlon 3; thence North 0048_'36" West 
along the centerline of uld Section 3 2027.l3 feet to an Iron pin; thcnc:e Ealt 70.06 feet to 
an Iron pin which 11 the point of beginning for this deaaiptlon; thence east :133.82 feet to an 
Iron pin; thence North 0~~ West 434.22 feet.to a concrete monument on the lfhore of 
Like Coaur d'Alene; tharice Northwaterly along the more of Lake Coeur d'Alene 145 feet 
ph11 or minu• to a point which 15 North 0°48'36" West of the point of beginning; thence . 
SOuth 0048'36" Ea1t 475.63 feet to the poln~ of beginning. 

A~o excepting li portion 'of Government Lot 5, Sactlon 3, Towrwhlp 49 North, r.Ange 3 WBM, 
Kootenai County, Idaho, mora speclfacally described u foUows: Commencing at the South 
quarter corner o' uld ~ 3; thence North 0°48'36" West along the centerline of ·~ld 
Section 3, 2027.13 feet to an Iron pin; thence East :W3JS8 feet to an Iron pfn which Is th~ . 
point of beginning for this de:lctiption; t;benc::e East 101.18 feet to an Iron pin; thence North 
0°48'36" West 368,72 feet to-. concrete monument on the 1hore of Lake CMUr d'Alene; 
thence Northwuterly along t:l\e share of Lake Coeur d'Alene l.20 feet, plus or mlnua tea a 
point which Is North 0048'36" Welt of the point of bevlnnlng; ~ence contlliulnt South 
0°48'36" .fut 434,2.2 feet to. tho point of beginning. · · · 
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i' 

'> .. 

SUTINCLUO~ THE FOU.9WING: 

. A portion of Government Lot 5, SeCtion 3 Township 49 North, Range 3 W.B.M., Kootenai . 
Counw, Idaho, more particularly described as follows: Commeru;Jng at the South Quarter 
corner, nid Section 3; thence .;,:; 

!· 
I 

North 0°48'36" Wut, along the centerline of aalc# Section 3, -2027.13 feet to an Iron pin 
which b tho POINT Qf BeGINNING for this description; thence 

EIIM: 70.06 feet to an Jron pin; thence 

'North 0°48'36" West, 476.63 feet to a concrete monument on the •hore of Lake Coeur d': 
Alene; thence · · . 
Northwuterly along the shore of Lake Coeur d' Alene 75 feet plu.-or-minus to a concrete 
monument Which Is North 0°48'36" West of the POINT OF BEGINNING, said point being tbe 
Narthwat corner of Government Lo~ ~~ saJd Section 3; thence . 

South 01'48136" fast •long the West line -of Aid ·Government Lot s, 500 ·feet to the POINT OF-

~~~~~ ~.9:/Y 0-3 a.} 03 ~0 . 
PARCEL II: 

The Northeast quarter of the Southwest quarter, Section 3, Township 49 North, Range 3 West, 
Boise M~ridian, Kootenai County, Idaho. (9- P A): ~ 9 N 0 3 0 o 3S'Q:5() -

EXCEPTING THEREFROM: The Southeast quarter of the Northeast quarter of the Southwest 
quarter of Section 3, Township 49 North, Range 3 West, Boise Meridian, Kootenai County, 
Idaho. 1"7-I'N i./9 N0-3 Wo 3S SaS"o 

PARCEL III: 

The Southeast quarter of the Northwest quarter of the Southwest quarter, Section 3, Township 49 
North, Range 3 West, Boise Meridian, Kootenai County, Idaho. 
lt/'N ~ if 9N 0-3w 03 s-g.s-o 

- .. .. , 

'I 
I 
I 
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1 I hereby certify that I caused a true and 
complete copy of the foregoing to be D mailed, 

2 postage prepaid; 0 hand Alfvered; I5Z'J ~ent 

3 
via facsimile on August d::/_.5---t- , 200, to: 

4 Douglas S. Marfice 
Ramsden & Lyons 

5 P.O. Box 1336 
Coeur d'Alene, ID 83816 · raq 

6 Fax: (208) 664-5.884 ·-tr5'q Ll 1 '::> -1 0 

7 
Attorney for Defendant, Tomlinson North Idaho, Inc. 

8 Michael S. Bissell 
Campbell & Bissell, PLLC 

9 Corbet Aspray House 
820 W. 7th Avenue 

10 

11 ~~~~ci9f~5=~:~:.~qs sqq 
Attorney for Defendant, Kirk-Hughes Development, LLC 

12 
Matthew Z. Crotty 

13 Crotty & Son Law Firm, PLLC 

14 
421 W. Riverside Ave., Suite 1005 
Spokane, WA 99201 . 

15 Fax: (509) 703-7957 -=t±-51{ 1 ~DD 
Attorney for Defendant, Kirk-Scott, Ltd. 

16 
RyanM. Best 

17 Best Law, PLLC 

18 
421 W. Riverside Ave., Suite 1005 of+Sft 
Spokane, WA 99201 

19 Attorney for Defendant, Kirk-Scott, Ltd. 

20 Michael T. Howard 
Winston & Cashatt, Lawyers, a 

21 Professional Service Corporation 

22 
250 Northwest Boulevard, Suite 206 
Coeur d'Alene, Idaho 83814 

23 Facsimile: (208) 765-212~ .:ftle_O I 
Attorneys for Plaintiffs 

24 

25 

26 
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I 
Matthew Z. Crotty 
ISB #8653 

2 CROTTY & SON LAW FIRM, PLLC 
421 W. Riverside Ave. Ste 1005 
Spokane, WA 99201 3 

4 
Telephone: (509) 850-7011 
Facsimile: (509) 703-7957 

5 Email: matt@crottyandson.com 

6 Attorneys for Defendants 

7 

8 

~~~ ~iENN _SS, 
Fll.ED:te·? A ~ 

t.JI3 AUG 21 AH II 00 

9 

10 
IN TilE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF 

IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 

11 
ALAN GOLUB and MARILYN GOLUB 

12 husband and wife, 

13 

14 
vs. 

15 

Plaintiffs, 

16 KIRK-HUGHS DEVELOPMENT, LLC and 
Delaware limited liability company; K.IRK.-

17 SCOTT, LTD a Texas corporation; 
INTERNAL REVENUE SERVICE; 

18 TOMLINSON NORTH IDAHO, INC., an 
19 Idaho corporation 

20 

21 

Defendants. 

Case No. CV13-866 
Case No. CV0?-8038 

DEFENDANT KIRK-SCOTT, LTD.'s 
MOTION TO AMEND/ALTER 
JLllGMENT 

22 Pursuant to I.R.C.P. 59{a)(l)(6)&(7) defendant Kirk-Scott, Ltd. moves the Court for an 

23 Order the amends the Court's August 9, 2013, Order and August 19, 2013, judgment in the 

24 
CV07-8038 case. 

25 

26 
Kirk-Scott, Ltd's Motion is supported by the Memorandum of Authorities in support of 

27 
the same, the affidavit of Matthew Crotty, the second affidavit of Balinda Antoine, and the 

28 

MOTION TO AMEND/ALTER JUDGMENT· 1 CROTTY & SON LAW FIRM, PLLC 
421 W. Riverside Avenue, Suite 1005 

Spokane, Washington 99201-0300 
Phone: 509.850.70 II 
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Court's record. <'---
1 

2 

3 

4 

5 

6 

7 

8 

9 

c; 
DATED thi2t day of August 2013. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

MOTION TO AMENDiAL TER JUDGMENT- 2 

MATTHEW Z. CROTTY, ISB: 865 3 
421 W. Riverside Ave. Ste 1005 
Spokane, WA 99201 
Telephone: (509) 850-7011 
Email: matt@crottyandson.com 

Attorney for Defendant Kirk-Scott, Ltd. 

CROTTY & SON LAW FIRM, PLLC 
421 W. Riverside Avenue, Suite 1005 

Spokane, Washington 99201-0300 
Phone: 509.850.701 I 
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16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

page 1 

CEtfiFICA~TE OF SERVICE 

I hereby certify that on th~ day of . i2013, I have emailed the document to the 
following participants at the addresses Listed belo 

Michael T. Howard, ISB No. 6128 
Winston & Cashett 
250 Northwest Boulevard, Suite 206 
Coeur d'Alene, Idaho 83814 
Fax: (208) 765-2121 
Attorney for Plaintiffs. 

Douglas S. Marfice 
Ramsden & Lyons 
P.O. Box 1336 
Coeur d' Alene, ID 83 816 
Fax: (208) 664-5884 
Attorney for Defendant Tomlinson North Idaho, Inc. 

Michael S. Bissell 
Campbell & Bissell, PLLC 
820 W. 7th Ave. 
Spokane, W A 99204 
Fax: (509) 455-7111 
Attorney for Defendant Kirk-Hughes Development, LLC 

MOTION TO AMEND/ALTER JUDGMENT- 3 

CR04 .iNfJ. SON LAW FIRM, PLLC 

'L1AA_)~- . 
MATTHEW Z. CROTIY, ISB: 8653 
Attorney for Defendant Kirk-Scott, Ltd. 

CROTTY & SON LAW FIRM, PLLC 
421 W. Riverside Avenue, Suite 1005 

Spokane, Washington 99201-0300 
Phone: 509.850.7011 
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1 
Matthew Z. Crotty 
ISB #8653 

2 CROTTY & SON LAW FIRM, PLLC 
421 W. Riverside Ave. Ste 1005 
Spokane, W A 99201 3 

4 
Telephone: (509) 850-7011 
Facsimile: (509) 703-7957 

5 Email: matt@crottyandson.com 

6 Attorneys for Defendants 

7 

8 

9 

page o 

10 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF 

IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
11 

ALAN GOLUB and MARILYN GOLUB 
12 husband and '\\ife, 

13 

14 
vs. 

15 

Plaintiffs, 

16 KIRK-HUGHS DEVELOPMENT, LLC and 
Delaware limited liability company; KIRK-

17 SCOTT, LTD a Texas corporation; 
INTERNAL REVENUE SERVICE; 

18 TOMLINSON NORTH IDAHO, INC., an 
19 Idaho corporation 

Defendants. 

Case No. CV 13-866 
Case No. CV07-8038 

DEFENDANT KIRK-SCOTT, LTD.'s 
MEMORANDUM IN SUPPORT OF 
MOTION TO AMEND JUDGMENT 

20 

21 

22 

23 

24 

25 

I. INTRODUCTION & SUMMARY OF ARGUMENT 

1. Introduction. 

Plaintiffs sued Delano Peterson, Lenore Peterson, Kelly Polatis, Geraldine Kirk-Hughes, 

Peter Sampson, Kirk-Hughes Development, LLC, and Kirk-Hughes Associates, Ltd. in 2007 
26 

27 
and obtained a default judgment for $941,000 against all but the Peterson defendants on March 

28 

I 
DEFENDANT KIRK-SCOTI, LTD's MEMORANDUM £N 
SUPPORT OF MOTION TO AMEND JUDGMENT· I 

CROTTY & SON LAW FIRM, PLLC 
421 W. Riverside Avenue, Suite 1005 

Spokane, Washington 99201·0300 
Phooe: 509.850.701 I 
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1 
11, 2009. Kirk -Scott, Ltd. was not a party to the 2007 action and did not know of the 2009 

2 default judgment's existence until February 22, 2013 - - - the day Plaintiffs served Kirk-Scott 

3 with a lawsuit. Plaintiffs' 2013 lawsuit (CV13-866) seeks declaration that the 2009 default 

4 judgment is superior to a deed of trust of which Kirk-Scott is the beneficiary. 

5 

6 
Kirk-Scott, who never had opportunity to defend its interests in the 2007 action, 

7 
immediately commenced discovery. Discovery revealed (a) that Mr. Golub testified, under oath 

8 in September 2007, that he did not have a claim to over half of the $941,000, (b) that Mr. Golub 

9 recovered some of the $941,000 from the Peterson defendants via a July 2010 settlement, (c) 

10 that Mr. Golub re-recorded the default judgment in October 2010 but did not deduct the monies 
11 

he recovered from the Petersons when he re-recorded the judgment, and (d) that :rvrr. Golub had 
12 

13 extensive dealings with Balinda Antonie, Kirk-Scott's president • - - a fact that Mr. Golub, again 

14 under oath, denied in a declaration that he fll.ed in support of his summary judgment motion. 

IS 

16 

17 

On June 24, 2013, Kirk-Scott moved to vacate the default judgment under I.R.C.P. 

60(b)(4)(5)&(6). On July 9, 2013, the Court heard oral argument on Kirk-Scott's motion and 

18 
Plaintiffs' motion for summary judgment. At oral argument the Court, over Kirk-Scott's 

19 objection,· allowed Plaintiffs to file an affidavit (which contained a declaration signed by 

20 

21 

22 

23 

Geraldine Kirk-Hughes and dated October 13, 2010) for the proposition that Kirk-Scott and its 

president Balinda Antoine were aware of the default judgment. Notwithstanding the undisputed 

fact that the declaration did not mention Kirk-Scott or Balinda Antoine, the Court allowed its 

24 
admission and, on August 9, 2013, denied Kirk-Scott's motion to vacate because (a) Kirk-Scott 

25 did not provide evidence as to wllen it became aware of the March 11, 2009, default judgment 

26 and (b) the Court did not award Plaintiffs (in the default judgment) more than what was asked 

27 

28 

I 

DEFENDANT KIRK-SCOTI, LID's MEMORANDUM lN 
SUPPORT OF MOTION TO AMEND JUDGMENT· 2 

CROTTY & SON LAW FIRM, PLLC 
421 W. Ri-•erside Avenue, Suite 1005 

Spokane, Washington 9920 1·0300 
Phone: 509.&50.7011 
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28 

.-, ", 

for in the 2007 Complaint. 

Kirk-Scott requests that the Court reconsider points (a) and (b), above regarding the 

August 9, 2013, Order and also alter/amend the Court's August 19, 2013, "Judgment re: Interest 

and Priority in Property" for the reasons stated below. 

2. Summary of argument -point (a). 

Kirk-Scott moves that the Court amend its August 9, 2013, Order as allowed by I.R.C.P. 

59(a)(1)&(7) regarding the Court's holding that Kirk-Scott's motion to vacate failed because 

Kirk-Scott failed to provide evidence as to "when" it became aware of the default judgment. The 

Court's holding and July 9, 2013 ruling that admitted the late-filed declaration is: 

(i) Factually incorrect because up until February 22, 2013, Kirk-Scott did not know 

of the March 11,2009 default judgment. Indeed, as part of its June 24,2013, Motion to Vacate 

Kirk-Scott cited, as evidence, Plaintiffs' service on Kirk-Scott: 

Plaintiffs' February 22, 2013, service of the CV13-866 [action] put 
Kirk-Scott on notice that Plaintiffs, via the March 11, 2009, default 
judgment (which Plaintiffs attached to the complaint as an exhibit), 
had an interest in real property owned by Kirk-Scott. 

Based on that evidence Kirk-Scott argued: 

Kirk-Scott was unaware of Plaintiffs' desire to foreclose upon 
Kirk-Scott's property until Kirk-Scott was served [with the 2013 
Complaint on 2/22/13]; 

(ii) Legally incorrect because the Court' holding that Kirk-Scott, a non-party to the 2007 

Complaint, must prove "when" it became aware of the default judgment is contrary to I.R.C.P. 

60(b)(4)(5)&(6). Nothing in the rule requires a non-party to the action in which the default 

judgment was obtained (here the 2007 action of which Kirk-Scott was not a party) to prove 

"when" it became aware of a default judgment affecting a stranger (here the defendants in the 
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2007 action); and, 

(iii) Prevented Kirk-Scott from having a fair trial by allowing the late submission of the 

2010 Kirk-Hughes declaration as Kirk.;Scott did not have opportunity to respond to that late 

submission. Kirk-Scott submits the Second Affidavit ofBalinda Antoine to rebut Plaintiffs' late 

filed affidavit. Ms. Antoine's affidavit clearly states that Kirk-Scott did not know of the default 

7 
judgment until February 22, 2013. As such, the Court should do what the facts and law compel 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

and amend its August 9, 2013, order to show that Kirk-Scott established "when'' it learned of 

the default judgment 

3. Summary of argument -point (b). 

The Court should, under I.R.C.P. 59(a)(6): (1) amend its holding that the default 

judgment did not award more than what was prayed for in the 2007 complaint; (2) amend the 

August 9, 2013, order and August 19, 2013, judgment to reflect that the evidence shows that 

Plaintiffs are not entitled to any ofthe $941,000; (3) amend the August 9, 2013, order to address 

Kirk-Scott's I.R.C.P. 60(b)(5) & (6) motions; (4) amend the August 9, 2013 order and August 

19, 2013, judgment to reflect that the $941,000 default judgment should be reduced because. 

allowing it to stand untouched is contrary to the Idaho (and U.S.) Supreme Court's bar on 

allowing a party to recover twice for the same wrong - - - and the evidence before the Court is 

that Mr. Golub has recovered twice in the 2007 lawsuit;1 and (5) amend the August 9, 2013: 

order to address Alan Golub's credibility. 

Kirk-Scott, Ltd.'s Motion to Amend should be granted. 

27 
1 Allowing such a double recovery also prevents Kirk-Scott from having a. fair-trial under I.R.C.P. 59(a){l). 

28 
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II. ARGUMENT 
1 

2 A. Motion to Amend standard. 
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Kirk-Scott brings its Motion to Amend/Alter the August 9, 2013, order and August 19 

2013, judgment under I.R.C.P. 59(a)(l), (6), and (7) and I.R.C.P. 59( e). 

Under I.R.C.P. 59(a)(1 ), Kirk-Scott must show "[i]rregularity in the proceedings of th 

court, jury or adverse party or any order of the court or abuse of discretion by which either part 

was prevented from having a fair trial . ., 

Under I.R.C.P. 59(a)(6), Kirk-Scott must establish "[i]nsufficiency of the evidence t 

justify the verdict or other decision, or that it is against the law" by setting for factual ground 

with particularity. See Scafco Boise, Inc. v. Rigby, 98 Idaho 432, 434 (1977). The factual ground 

must establish where the evidence was insufficient or where the court erred. Paul/us v. Lied/de, 

92 Idaho 323, 326 (1968) . .,The object of the rule is to exclude evidence that is irrelevant to th 

specified fact and to notify the opposing party of the particular finding questioned so that he rna 

fairly present evidence bearing on the matter." Scafco, 98 Idaho at 434. When a motion for a ne' 

trial is based on the ground of insufficient evidence to justify the verdict, "the trial court mus 

weigh the evidence presented at trial and grant the motion only where the verdict is not in accor 

with its assessment of the clear weight of the evidence." Pocatello Auto Color, Inc. v. Akz 

Coatings, Inc., 127 Idaho 41, 45 (1995). When ruling on such a motion the "trial court mus 

independently assess the credibility of the witnesses." Mendenhall v. MacGregor Triangl 

Company, 83 Idaho 145, 150 (1961). 

Under I.R.C.P. 59(a)(7), Kirk-Scott must show "[~]rror in law~ occurring at the trial." 
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I 

Lastly, a new trial should not be granted under Rule 59 "unless it appears that a differen 

result would follow a retrial." Blaine v. Byers, 91 Idaho 665, 671 (1967). 

B. The Court misapprehended the law in denying Kirk-Scott's motion to vacate 
because (1) Kirk-Scott did not need to prove when it first became aware of the default 
judgment, (l) the record reflects that Kirk-Scott became aware of the default judgment in 
February 2013, (3) a plain reading of Plaintiffs' 2007 romplaint does make any of the 
defendants liable for $941,000, and (4) the Court didn't even address Kirk-Scott's I.R.C.P. 
60(b)(S) & (6) motions to vacate. 

1. The Court misapprehended the law in denying Kirk-Scott's motion to vacate. 

The Court's August 9, 2013, opinion states that Kirk-Scott "provided no evidence to th 

Court as to when it became aware of the judgment in question." (Opinion at 3) The Court cite 

McGrew v. McGrew, 139 Idaho 551, 563 (2003) in support. The Court's August 9, 2013, 

opinion should be amended under I.R.C.P. 59(a)(1), (6) & (7). 

McGrew is distinguishable and the August 9, 2013, order should be amended under Rul 

59(a)(7) to reflect the same . • ~cGrew, a divorce action, involved Party A suing Party B, Party 

obtaining a default judgment against Party B, and Party B moving under Rule 60 to vacate th 

default judgment. McGrew found that Party B's motion to vacate the default judgment wa 

untimely because it was filed on April 1, 1999, but that Party B did not move to vacate tb 

default judgment until February 13, 2001 -twenty-one months later. McGrew at 559. Had Kirk 

Scott been a party to the 2007 action where the default judgment was obtained, McGrew woul 

arguably apply. But Kirk-Scott was not a party to the 2007 action. And since Kirk-Scott was no 

a party to the 2007 action the issue of whether it became aware of the default judgment be for 

Plaintiffs sued (and served) Kirk-Scott (in 2013) to enforce the default judgment is irrelevant. 

This case involves A (Golub) suing B (Kirk-Hughes), A obtaining a default judgmen 

against B, and~ years later, A (Golub) suing C (Kirk-Scott) in an attempt to foreclose upon th 
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default judgment it obtained against B (Kirk-Hughes). The Court's opinion implicitly mandate 

that non-party C (Kirk-Scott) has an obligation to monitor and actively participate in the leg 

events involving parties A and B and that party C's failure to intervene in matters (here b 

allegedly failing to prove "when it became aware of the judgment in question") involving party 

renders party C's collateral attack against the default judgment untimely. 

lllustrated differently: even if Kirk-Scott knew (it didn't, see infra) that Plaintiffs obtaine 

a default judgment against Kirk-Hughes Development in 2009, Kirk-Scott had no way o 

knowing what Plaintiffs intended to do with that default judgment. The Court's ruling essential! 

requires that Kirk-Scott guess at what Plaintiffs intended to do with the default judgment an 

then take legal action based off of that guess. Indeed, I.R.C.P. 60(b)(4)(5)&(6), by its expres 

terms, does not require a party to establish "when" it became aware of the default judgment, th 

Rule requires the motion be brought in a "reasonable time." In order for the Court t 

affirmatively require non-party C (Kirk-Scott) to prove "when" it became aware of the defaul 

judgment some authority must be cited. The Court cites no case (and Plaintiffs cited none in thei 

response brief) for the proposition that a non-party to the action that spawned the defaul 

judgment unreasonably delays in moving to vacate a default judgment within 3 months o 

becoming a defendant to a lawsuit seeking foreclosure on that default judgment? 

2 At oral argument Plaintiffs' counsel, without citation to any authority, argued that Kirk-Sco 
Ltd's 51% ownership in Kirk-Hughes Development, LLC somehow imposed a duty on Kirk 
Scott to actively monitor and independently in its personal capacity participate in the leg 
affairs of an entity in which it shared an ownership interest. That is not what Idaho law requires. 
For holding otherwise would impose an impennissible burden on entities who have an ownershi 
interest in a party to a lawsuit. 
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2. The Court misapprehended the facts in denying Kirk-Scott's motion to vacate. 

The Court held that Kirk-Scott "provided no evidence to the Court as to when it becam 

aware of the judgment in question." (Opinion at 3) The Court should amend its holding und 

I.R.C.P. 59(a)(l)(6) & (7). 

Kirk-Scott provided the following evidence as to "when it became aware of the judgmen 

in question:" 

• Kirk-Scott cited Plaintiffs' January 25, 2013, filing of the CV 13-
866 declaratory judgment action against Kirk-Scott, Ltd. and 
others. (Kirk-Scott Reply Br. at 6) 

• Kirk-Scott cited Plaintiffs' February 22, 2013, personal service of 
CV 13-866 case on Balinda Antoine, Kirk-Scott's president, for the 
proposition that Kirk-Scott "for the first time" received notice that 
Plaintiffs' claimed an interest adverse to Kirk-Scott's interest on the 
subject property.Jd. at 7. 

• Kirk-Scott briefed that "[n]o such evidence exists [that Kirk-Scott 
knew of the default judgment before February 22, 2013] because 
Kirk-Scott was unaware of Plaintiffs' desire to foreclose upon 
Kirk-Scott's property until Kirk-Scott was served." ld. at 8. 

Filed with this brief is the Second Affidavit of Balinda Antoine which reaffirms 

neither Kirk-Scott nor Balinda Antoine knew of the existence of the "judgment in question" unti 

February 22, 2013.3 

3 Kirk-Scott submits that Ms. Antoine's second affidavit is not needed given the law and fac 
that were before the Court. Nonetheless, any argument that Ms. Antoine's affidavit is imprope 
should be rejected. At oral argument on July 9, 2013, the Court allowed Golubs' attorney (ave 
Kirk-Scott's objection) to submit - that day - a bankruptcy declaration of Ms. Kirk-Hughes. 
Golubs' attorney submitted that declaration for the purpose of establishing that Kirk-Scott kne 
of the default judgment's existence. Accordingly, the irregularity of the Court's July 9, 2013 
decision, which allowed the filing of evidence the day of the hearing without giving Kirk-Scot 
opportunity to respond, dictates that Ms. Antoine's affidavit be considered to rebut Plaintiffs 
wttimely filing under I.R.C.P. 59(a)(l). Put differently: Kirk-Scott did not get a fair trial becaus 
it did not have time to respond to Plaintiffs' July 9, 2013, submission. 
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Accordingly, the Court should amend its judgment to reflect that Kirk-Scott's motion t 

vacate the default judgment was timely because the motion to vacate was made within thre 

months of Kirk-Scott becoming aware of the existence of the default judgment. The Cou 

should also amend its judgment, by vacating the 2009 default judgment, under l.R.C.P 

60(b)(4)(5) & (6). 

3. The Court misapprehended the law and facts in determining that it had 
jurisdiction to award Plaintiffs a default judgment in excess of the 
relief prayed for in the 2007 Complaint. 

The Court further denied Kirk-Scott's motion to vacate claiming that "a fair and complet 

reading of the 2007 Complaint reveals that Plaintiffs were claiming they were wrongfully an 

unlawfully deprived of $941 ,000 in comnrission plus interest in the sale of certain property.' 

(Opinion at 3) The Court's decision should be reconsidered under l.R.C.P. 59(a)(6)&(7) as it · 

an error of law. 

The 2007 Complaint pleads five causes of action. (Crotty Af£ at Ex. 2, pg. 5-8) 

cause of action pled that "Golub .has been damaged in an amount to be proven at trial." ld. Th 

2007 Complaint's prayer for relief asked that "Judgment be granted in favor of Plaintiffs on al 

claims in an amount to be proven at trial, but more than the jurisdictional limit in excess o 

$10,000.00." Id at Ex. 2, pg. 8. Plaintiffs' 2007 Complaint makes one reference to $941,000 an 

that reference reads: "Peterson did not pay Golub the $941,000 commission under the Listin 

Agreement and Golub lost his interest in the Adkinson Property." 

Accordingly, a "fair and complete" reading of the 2007 Complaint reveals 

Peterson (two of the seven defendants in the 2007 action) did not pay Golub $941,000 but tha 

(2) Golub did not seek $941~000 against Peterson (or any other defendant) but, instead, " 
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amount to be proven at trial." Therefore, under Angel v. Mellen, 48 Idaho 750, 285 P. 461, 461 

(1930), the $941,000 amount the Court awarded Golubs not only exceeded the relief sought · 

the complaint but was also in gross excess to what Mr. Golub, himself, admits he is entitled to. 

See infra. 

4. The Court did not address Kirk-Scott's LR.C.P. 60(h)(5) & (6) motions. 

The Court should amend its August 9, 2013, Order to address Kirk-Scott's I.RC.P 

60(b)(S)&(6) motions. For reasons unknown to Kirk-Scott the Court did not address Kirk-Scott' 

Rule 60(b)(5)&(6) motions. Kirk-Scott requests that the Court do so. 

C. The Court's decision is an injustice as it allows Mr. Golub to maintain a $941,000 
default judgment when the record undisputedly reflects that Mr. Golub is not entitled to 
any of that amount. 

1. The record reflects that Mr. Golub is entitled to none ofthe $941,000. 

The Court's August 9, 2013, order and August 19, 2013, judgment allows Mr. Golub' 

$941,000 default judgment to stand. The $941,000 number should be reduced under I.R.C.P 

59(a)(6) because there is insufficient evidence to justify the $941,000 award. To wit: 

• Alan Golub claims he is entitled to $941 ,000 based on a "listing 
agreement" he signed with Delano Peterson. (Crotty i\if. at Ex. 2, 
pg. 12) 

• The "listing agreement" states that "should the gross sale of [the 
Peterson] property exceed [a total of $4.4 million], the excess will 
be shared equally (50/50) between Petersons and Stenberg [sic]. 
(Crotty Aff. at Ex. 2, ppg. 12-13) 

• Plaintiffs admit that the Peterson property sold for $5 million 
(Crotty Aff. at Ex. 2, pg. 20) 

• $5 million - $4.4 million = $600,000.00. Per the "Listing 
agreement" the $600,000 is to be split between Golub and 
Peterson. Golub gets $300,000 and Peterson gets $300,000. 
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• The record reflects that total commission of $300,000 (not the 
$941,000) should be reduced even further given that Golub admits 
taht Darlene Moore is entitled to $1 09,640 of the commission and 
that Tomlinson Black is entitled to $191,870 of the commission. 
(Crotty Aff. at Ex. 1 citing Golub Dep. at 147:9-25; 148:1-17; 
193 :3-18) 

Accordingly, based on Plaintiffs' evidence Mr. Golub's commission is zero and th 

default judgment should be reduced to that amount because that is exactly what the evidenc 

shows. 

2. The Court's ruling improperly allows Plaintiffs to recover twice. 

The Court's August 9, 2013, order and August 19, 2013, judgment, which Leave Plaintiffs 

$941,000 default judgment untouched, allow Plaintiffs to recover twice. Such an order/judgmen 

is contrary to I.R.C.P. 59(a)(1)(6)&(7) and should be altered to account for the monies th 

plaintiffs have already received from the Petersons. Plaintiffs do not dispute: 

• On March 11, 2009, Mr. Golub obtained a default judgment in the 
2007 action it brough against Delano Peterson, Lenore Peterson, 
Kelly Polatis, Geraldine Kirk-Hughes, Peter Sampson, Kirk­
Hughes Development, LLC, and Kirk-Huges Associates. (Howard 
Aff. Ex. 8) 

• On or about July 8, 2009, Mr. Golub settled his claims with 
defendants Delano and Lenore Peterson. (Crotty Aff. at Ex. 2, pg. 
40, lines 5-6) 

• On July 15, 2010, defendants Delano and Lenore Peterson filed a 
"Full Satisfaction of Mediated Settlement Agreement." (Crotty 
Aff. at Ex. 2, at pg. 46-48) 

• On October 28,2010, Mr. Golub recorded the March 11,2009, 
Judgment. (Howard Aff. at Ex. 8) 

• The re-recorded Judgment did not take into account the amount 
Mr. and Mrs. Golub received from the Peterson defendants as a 
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result of the July 2010 settlement--- it sought the same $941,000 
amount as before. See id 

Kirk-Scott moved to compel Plaintiffs to disclose the exact amount of settlement monie 

the Plaintiffs received from Mr. Golub. The Court rendered the motion to compel moot in it 

August 9, 2013~ Order. (Opinion at 6) The Court's Order allows Plaintiffs to recover twice (one 

from the Petersons and a second time from the remaining defendants in the 2007 Complaint, an 

now, Kirk-Scott). Such a holding, which was confirmed in the Court's August 19, 2013 

· "Judgment re: Interest and Priority in Property", prevented Kirk-Scott from having a fair trial 
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Kirk-Scott did not get to obtain, via the now-mooted motion to compel, evidence of money tha 

Go]ubs obtained as it is undisputed that the $941,000 judgment would be reduced by tha 

amount. 

The Idaho Supreme Court hold that "there can only be one award of damages for a singl 

injury" and "the trial court may reduce the judgment to a single recovery, if it believes the j 

awarded a party twice for the same injury." Gunter v. ]vfurphy's Lounge, LLC, 141 Idaho 16, 31 

(2005). Here Golub admits to recovering twice: 

Q. So is it fair to say by July 15th, 2010, you, the plaintiff in the 
CV -2007-8038 lawsuit, had reached a full satisfaction of mediated 
settlement agreement against defendants Lenore Peterson and 
Delano Peterson? 

A. Yes, sir. 

Q. Okay. I'm going to represent to you that 10/28/2010 is the 
date that this judgment, Exhibit B, was recorded with the Kootenai 
County auditor. You understand that? 

A. Yes, sir. 
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Q. And the judgment that was rerecorded with the Kootenai 
County auditor on October 28th, 2010, was for $941,000. Do you 
understand that? 

A. Yes, sir. 

Q. Okay. So my question to you is why didn't you reduce the 
$941,000 that you got in this judgment of March 11th, 2009, based 
off of what you received from the Petersons? 

A. It wasn't disclosed and I had a judgment and I didn't have to 
do it. 

Q. Okay. So you're trying to recover twice then? 

A. The judgement was the judgment and I'm just recovering 
what the judgment was, what our judgment was for. 

Q. Okay. The judgment was for $941 ,000? 

A. Yes. 

Q. And you received some of that, you can't tell me what, from 
the Petersons; right? 

A. Yes. 

Q. And you received that on July- on or about July 15th, 2010? 

A. Yes. 

Q. And then in October 28th of2010 you re-recorded the 
judgment still asking for $941,000; right? 

A. Correct. 

Q. Even though you've been paid some of it already? 

A. Yes. 

Q. So you're trying to get paid twice to some extent; right? 
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A. The judgment is what it is. There are other costs involved 
with years of attorneys' fees and so forth. The answer is the 
judgment -- I just stand for what the judgment was. 

Q. Do you think that's fair? 

A. The answer is we received nothing all these years and the 
answer is, yes, I think it is fair. (Campbell Aff. citing Golub Dep. 
at 88-90) 

Allowing such a result works an injustice. The United States Supreme Court, like th 

Idaho Supreme Court, holds that there can be only one recovery of damages for one wrong o 

injury. EEOC v. Waffle House, Inc., 534 U.S. 279, 297 (2002) ("[I]t goes without saying that th 

courts can and should preclude double recovery by an individual."); Nizan v. Wells Fargo Ban 

Minnesota Nat. Ass'n, 274 Va. 481, 491 (2007)("The defense of double recovery is thus rooted · 

common Law and equitable principles ... "); Meade v. Slonaker, 183 W.Va. 66, 69 (1990)("Doubl 

recovery of damages is not pennitted; the law does not permit a double satisfaction for a sing] 

injury. A plaintiff may not recover damages twice for the same injury simply because he has tw 

legal theories."); S. California Fed. Sav. & Loan Ass'n. v. United States, 422 F.3d 1319, 1332-33 

(Fed. Cir. 2005)("The purpose of damages for breach of contract is generally to put the wronge 

party in as good a position as he would have been had the contra9t been fully performed. In ligh 

of this general purpose, a wTonged party is typically not allowed to recover twice for the sam 

hann, here a breach of contract."). 

Here it is undisputed that Golub has already been paid, by Peterson, some of th 

$941,000 he claims Kirk-Scott, among others, still owes him. The Court should not let Plaintiffs 

sleight of hand lie. The Court should compel the Plaintiffs to inform Kirk-Scott of the amoun 

the Petersons paid and amend the default judgment accordingly. 

DEFENDANT KIRK-SCOTT, LTD's MEMORANDUM IN 
SUPPORT OF MOTION TO AMEND JUDGI\1ENT • 14 

CROTTY & SON LAW FIRM, PLLC 
421 W. Riverside Avenue, Suite 1005 

Spokane, Washington 99201·0300 
Phone: 509.850.70U 
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3. The court should address Mr. Golub's credibility on reconsideration. 

When ruling on a motion for reconsideration the "trial court must independently asses 

the credibility of the witnesses." Mendenhall, 83 Idaho at 150. 

The Court's August 9, 2013, opinion does not address Mr. Golub's credibility. It should. 

Mr. Golub testified in his May 3, 2013, affidavit that he ''never had any dealings wi 

Balinda Antoine" but in his September 25, 2007, deposition he testified to the exact opposite--

that he had extensive personal dealings with Ms. Antoine insofar as Golub, personally, direct 

his efforts at Ms. Antoine knowing that she was the lynch-pin in ensuring that the propert 

development project was funded. (Crotty Aff. at Ex. 1 citing Golub Dep. at 80:25; 81, 82:1-9· 

Golub Aff. at ~4; Golub Aff. at ~14; Ho,wrd Aff. at Ex. 5, pg. 2) Mr. Peterson, the individua 

with whom Mr. Golub entered into the above-referenced listing agreement, fired Mr. Golu 

because of Mr. Golub's failure to communicate and the Idaho authorities fined Mr. Golub fo 

actions relating to the real estate listing agreement. (Campbell Aff. citing Golub Dep. at 74-77 

Mr. Goluo simply lacks the credibility4 to claim he had no actual or constructive lmowledge o 

the Kirk-Scott deed of trust's existence and this Court should not accept his statements as th 

ground truth in this case. 

Assessing Mr. Golub's credibility (or lack thereof) is necessary to assist the Court i 

reconsidering whether the evidence supports reduction of the $941,000 default judgment amount. 

c. Granting the motion to amend \\ill allow a di:ITerent result at triaL 

4 Additionally, Mr. Golub's failure to account for the Peterson settlement when he re-record 
26 his default judgment and initial claim for $941,000 (ofwhich he, at best, only has a right to hal 

27 
further calls his credibility into question. (Campbe11 Aff. citing A Golub Dep. at 60-64) 

28 

DEFENDANT KIRK-SCOTI, LID's MEMORANDUM IN 
SUPPORT OF MOTION TO AMEND JUDGMENT- 15 

CROTTY & SON LAW FIRM, PLLC 
421 W. Riverside Avenue, Suite 1005 
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Amending the August 9, 2013, Order on any of the points above will allow a differen 

result to take place at trial. Holding that Kirk-Scott does not need to establish "when" it leame 

of the default judgment (pre-2013) will allow the Court to address Kirk-Scott's I.R.C.P. 

60(b)(4)(5) & (6) arguments and, in tum, allow a different result at trial for the reasons set out i 

Kirk-Scott's Rule 60(b)(4)(5)&(6) arguments. Holding that the default judgment awarded mor 

than what was prayed for in the 2007 complaint will result in the jury considering Mr. Golub' 

admission that he was not entitled to half of the $941,000 commission, Mr. Golub's poo 

credibility, and the evidence which shows that Mr. Golub is entitled to no commission what-so 

ever. Certainly a jury would have trouble awarding $941,000 to a man who got fired by his re 

estate client and sanctioned by the Idaho Real Estate Commission. 

III. CONCLUSION 

Kirk-Scott, Ltd's Motion to Amend should be granted. -
DATED this?-~ ~ay of August 2013. 

CRO~,PLLC 

MATIHEWiCRO)IsB: 8653 
421 W. Riverside Ave. Ste 1005 
Spokane, WA 99201 
Telephone: (509) 850-7011 
Email: matt@crottyandson.com 

Attorney for Defendants 
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Douglas S. Marfice 
Ramsden & Lyons 
P.O. Box 1336 
Coeur d' Alene, ID 83816 
Fax: (208) 664-5884 
Attorney for Defendant Tomlinson North Idaho, Inc. 

Michael S. Bissell 
Campbell & Bissell, PLLC 
820 W. 7th Ave. 
Spokane, WA 99204 
Fax: (509) 455-7111 
Attorney for Defendant Kirk-Hughes Development, LLC 
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2 CROTTY & SON LAW FIRM, PLLC 
421 W. Riverside Ave. Ste 1005 
Spokane, VVA99201 

CLERK DISTRICT CO RT 
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Telephone: (509) 850-7011 

4 
Facsimile: (509) 703-7957 

5 Email: matt@crottyandson.com 

6 Attorneys for Defendants 
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10 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF 

IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 

11 
ALAN GOLUB and MARILYN GOLUB 

12 husband and wife, 

13 

14 
vs. 

15 

Plaintiffs, 

16 KIRK-HUGHES DEVELOPMENT, LLC a 
Delaware limited liability company; KIRK­

I 7 SCOTT, LTD a Texas corporation; 
INTERNAL REVENUE SERVICE; 

IS TOMLINSON NORTH IDAHO, INC., an 
19 Idaho corporation 

Defendants. 

STATE OF WASHINGTON) 
: ss. 

County ofSpokane ) 

Case No. CV13-866 
Case No. CV07-8038 

AFFIDAVIT OF MATTHEW Z. 
CROTTY RE MOTION TO 
AMEND/ALTER JUDGMENT 

20 

21 

22 

23 

24 

25 

26 

27 

28 

I, MATTHEW Z. CROTTY, being Jirst duly sworn on oat~ say: 

1. I am the attorney for Kirk-Scott, Ltd, defendant in the above-captioned actions. 

2. On July 9, 2013, at 3:00p.m. I attended oral argument on plaintiffs' motion for 

AFFIDAVIT OF MATIHEW Z. CROITY -1 CROTTY & SON LAW FIRM, PLLC 
421 W. Riverside: A venue, Suite 1 OOS 

Spokane, Washington 99201-0300 
Phone: 509.850.7011 
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summary judgment, Kirk-Scott's motion to dismiss, and Kirk-Scott's motion to vacate. 

3. Inunediately prior to the oral argument commencing attorney Mike Howard, 

counsel for plaintiffs, filed and sought to have admitted, a document titled Affidavit of Mike 

Howard. That Affidavit contained, as an exhibit, a declaration of Geraldine Kirk-Hughes. The 

Kirk-Hughes declaration was dated October 13, 2010. 

4. Both me and attorney Mike Bissell (counsel for defendants Kirk-Hughes 

Development, LLC, Geraldine Kirk-Hughes, and others) objected to the late admission of the 

Kirk-Hughes declaration/Howard Affidavit. The Court admitted the Howard Affidavit (and 

attached Kirk-Hughes declaration) over our objections. 

5. In addition., the Court's August 19, 2013, judgment and August 9, 2013, order 

(which rendered Kirk-Scott's motion to compel moot) prevent Kirk-Scott from getting a fair 

trial. It is undisputed that Mr. Golub has already been paid, by the Peterson defendants, some of 

the $941 ,000 he obtained via his March 11, 2009 default judgment. Kirk-Scott moved to 

compel discovery of that amount. Allowing discovery to proceed to determine the amount of 

money Golub has been paid will (a) reveal that number and (b) enable the Court to reduce the 

default judgment amount by that number for it is an injustice that Kirk-Scott, a non-party to the 

action where the default judgment was obtained, will be subject to a judgment that has already 

been paid. 

AFFIDAVIT OF MA 111-IEW Z. CROTTY· 2 CROTTY & SON LAW FIRM, PLLC 
421 W. Riverside Avenue, Suite 10()5 

Spokane, Washington 99201-0300 
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6. Kirk-Scott was prejudiced by the admission of the Howard Affidavit (and 

attached Kirk-Hughes declaration) because Kirk-Scott did not have time to submit evidence to 

rebut what plaintiffs' counsel argued regarding the Affidavit and enclosed declaration. 

Specifically, the Court let plaintiffs' counsel argue that the declaration was evidence that Kirk-

Hughes, Ltd. knew of the existence of plaintiffs' March ll, 2009, default judgment. The Court 

apparently agreed with plaintiffs' counsel because it denied Kirk-Scott's motion to vacate 

because Kirk-Scott allegedly failed to provide evidence as to "when" Kirk-Scott was made 

aware of the default judgment. Had Kirk-Scott been given proper notice of the Howard 

Affidavit it would have obtained evidence from Kirk-Scott to rebut plaintiffs' argument. That 

evidence is filed with this affidavit as the Second Affidavit of Balinda Antoine. 

AFFIDAVIT OF MATTHEW Z. CROITY- 3 

MMA\Wt 
MATTHEW Z. CROTTY""'· 

CROTTY & SON LAW FIRM, PLLC 
42 I W. Riverside Avenue, Suite 1005 
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Email: mth@winstoncashatt.com 
Attorney for Plaintiffs. 

Douglas S. Marfice 
Ramsden & Lyons 
P.O. Box 1336 
Coeur d' Alene, ID 83 816 
Email: dmarfice@ramsdenlyons.com 
Attorney for Defendant Tomlinson North Idaho, Inc. 

Michael S. Bissell 
Campbell & Bissell, PLLC 
820 W. 7th Ave. 
Spokane, W A 99204 
Email: mbissell @campbell-bissell.com 
Attorney for Defendant Kirk-Hughes Development, LLC 
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5 Email: matt@crottyandson.com 

() Attorneys for Defendants 
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10 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF 

IDAHO, IN AND FOR THE COUN1Y OF KOOTENAI 

11 
ALAN GOLUB and MARlLYN GOLUB 

12 husband and wife, 

13 

14 
vs. 

15 

Plaintiffs, 

16 KIRK-HUGHS DEVELOPMENT, LLC and 
Delaware limited liability company; KJRK-

17 SCOTT, LTD a Texas corporation; 
INTERNAL REVENUE SERVICE; 

18 TOMLINSON NORTH IDAHO, INC., an 
19 Idaho corporation 

20 Defendants. 

STATEOFTEXAS ) 
: ss. 

County of Tarrant ) 

Case No. CVl3-866 
Case No. CV07-8038 

SECOND AFFIDAVIT OF BALINDA 
ANTOJNE 

I. BALINDA ANTOINE, being first duly sworn on oath, say: 

21 

22 

23 

24 

25 1. I am competent to testify and have personallmowledge of what is written in this 

26 affidavit 

27 

28 
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2. I am the President ofKirk-Scott, Ltd. I am familiar with its books and records, 

2 am a custodian of the same, and am aware of how Kirk-Scott's records are maintained. I am 

3 authorized to bind Kirk-Scott. Ltd. 
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3. Kirlc-Scott, Ltd. is a one person coipOrate entity and has been tllat size since its 

inception. Kirk-Scott is a company that was created for the purpose of developing property and 

maintaining those properties. Kirk-Seott has no ful1-time employees nor has ever had any full-

time employees. Again. I am the sole person who occupies a position .in Kirk-Scott. 

4. On February 22, 2013, I was personally served with a copy of the summons and 

complaint in the Golub v. Kirk-Scott, et. al. case, CV13-866. The complaint that I was served 

with contained many exhibits. On February 22, 2013, I read those exhibits, including Exhibit B. 

Exhibit B of the complaint is titled "Judgment and LR.C.P. 54(b) Certificate" (the "Judgment"). 

The Judgment was in the Golub v. Gemldine Kirk-Hughes, et al. matter, CV07-8038. The 

Judgment is dated March 11, 2009. Neither my name or Kirk-Scott's name was (or is) 

mentioned, at all, in the Judgment 

II 
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II 

II 

II 

II 

II 
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s. February 22, 2013, was the fli'St time Kirk-Scott, in its corporate capacity (and 

2 me in my personal capacity) became aware of the Judgment's existence. To be clear: prior to 

3 February 22, 2013, neither Kirk-Scott or the undersigned affiant were aware that Alan Golub 

4 and Marilyn Golub had obtained a judgment of any type against any of the defendants in the 
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above-referenced CV07-8038 action or any other legal proceeding. 
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IN TilE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, m AND FOR THE COUNTY OF KOOTENAI 

ALAN GOLUB and MARILYN 
GOLUB, husband and 'Wife, 

Plaintiffs, 

vs. 

KIRK-HUGHES DEVELOPMENT1 

LLC, a Delaware limited liability 
company; KIRK-SCOTT, LTD., a Texas 
corporation; INTERNAL REVENUE 
SERVICE; TOMLINSON NORTH 
IDAHO, lNC.1 an Idaho corporation, 

Defendants. 
ALAN GOLUB and MARILYN 
GOLUB, husband and wife, 

Plaintiffs, 

vs. 

) Case No. CV 2013-866 
) 
) DEFENDANTS KIRK-HUGHES 
) DEVELOPMENT, LLC, KIRK-
) HUGHES & ASSOCIATES, INC., 
) GERALDINE KIRK-HUGHES, 
) AND PETER SAMPSON'S 
) MOTION TO STAY EXECUTION 
) OFWRIT 
) 
) 
) 
) 
) 

DEFENDANTS KIRK-HUGHES DEVELOPMENT, LLC, KIRK-HUGHES & 
ASSOCIATES, INC., GERALDINE KIRK-HUGHES, AND PETER SAMPSON'S 
MOTION TO STAY EXECUTION OF WRIT- 1 
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GERALDINE KIRK-HUGHES and ) 
PETER SAMPSON, husband and wife; ) 
KIRK-HUGHES DEVELOPMENT, ) 
LLC, a Delaware limited liability ) 
company; KIRK-HUGHES & ) 
ASSOCIATES, INC., a Nevada ) 
corporation; KELLY POLATIS, an ) 
individual, and DELANO D. and ) 
LENORE J. PETERSON, husband and ) 
wrre, ) 

) 
Defendants. ) 

Defendants Kirk-Hughes Development, LLC, Kirk-Hughes & Associates, Inc., 

and Geraldine Kirk-Hughes and Peter Sampson, husband and wife, by and through their 

attorney Michael S. Bissell, hereby move the Court to stay the execution of Plaintiffs' 

judgment. This motion is made pursuant to Rule 62(b ). 

Rule 62(b) grants this Court discretion to stay execution of a judgment pending a 

motion to alter or amen~ a judgment made pursuant to Rule 59. I.R.C.P. 62(b). Plaintiffs 

obtained a writ of execution and seek to execute on real property owned by Defendants. 

Defendant Kirk-Scott, Ltd. recently flied a Rule 59 motion to amend the Plaintiffs' 

judgment, and the above named Defendants joined in Kirk-Scott's motion. Under Rule 

62(b), the Court has authority to stay execution on a judgment provided that the security 

of the adverse party is protected. Here, Plaintiffs' writ of execution is against 

Defendants' real estate. This is not a situation where the Plaintiff is at risk of the 

property being disposed of. Thus, the Plaintiffs' interests are protected as the real 

property is not going anywhere. Defendants only request that the Court not allow 

Plaintiffs to execute on the real estate until after the Court hears Defendants' motion to 

DEFENDANTS KIRK-HUGHES DEVELOPMENT, LLC, KIRK-HUGHES & 
ASSOCIATES, INC., GERALDINE KIRK-HUGHES, AND PETER SAMPSON'S 
MOTION TO STAY EXECUTION OF WRIT· 2 

P.003/008 
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amend Plaintiffs' judgment. For the foregoing reasons, Defendants respectfully request 

that this court grant this motion and stay execution pending the previously filed Rule 59 

motion. 

DATEDthis t1 dayofAugust,2013. 

z~\172Jidrafta\mln,~llly.~eoution.2.01308~7.docl 

L,PLLC 

MICHAEL S. BISSELL 
Attorneys for Defendants Kirk-Hughes 
Development, LLC, Kirk-Hughes & 
Associates, Inc., Geraldine Kirk-Hughes, 
and Peter Sampson 

DEFENDANTS KIRK·HUGHES DEVELOPMENT, LLC, KIRK-HUGHES & 
ASSOCIATES, INC., GERALDINE KIRK-HUGHES, AND PETER SAMPSON'S 
MOTION TO STAY EXECUTION OF WRIT- 3 
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WINSTON & CASHATT, LAWYERS, a 
Professional Service Corporation 
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE 

OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 

11 

12 

:1.3 

ALAN GOLUB and MARILYN GOLUB, 
husband and wife, 

Plaintiffs, 

vs 14 . 

15 I GERALDINE KIRK-HUGHES and PETER 
I SAMPSON, husband and wife; KIRK-

16 I l:ITJGHES DEVELOPMENT, LLC, a Delaware 
limited liability company; KIRK-HUGHES & 

17 ASSOCIATES, INC., a Nevada corporation; 
KELLY PO LA TIS, an individual, and 

18 DELANO D. and LENORE J. PETERSON, 
19 husband and wife, 

20 Defendants. ------------

21 1 

221 1. INTRODUCTION 

Case No. CV07--8038 

GOLUB'S RESPONSE RE: MOTION FOR 
STAY OF EXECUTION 

23 Plaintiffs Alan and Marilyn Golub submit this brief in response to Kirk-Hughes Development's 

24 

25 

26 

Motion to Stay Execution of Writ. 
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Kirk-Hughes Development's Motion to Stay Execution on the Judgment should be denied. Kirk-

Scott's pending motion, while brought under the guise of I.R.C.P. 59(a) is actually a motion for 

reconsideration of the Court's ruling on. its Rule 60(b) motion, which is prohibited by I.R.C.P. 

11(a)(2)(B). Therefore, I.R.C.P. 62(b) does not give the Court discretion to grant KH Development's 

requested relief. Additionally, Golub would be prejudiced by the requested stay because he has already 

initiated efforts to execute on the property and KH Development's interests in the properties are 

adequately protected. 

3. FACTUAL/PROCEDURALBACKGROUND 

In 2007 Golub filed suit against Kirk-Hughes Development (KH Development), Geraldine Kirk-

Hughes, Delano Peterson, and other Defendants for damages arising from commissions owed on a real 

estate sales transaction. In March 2009, Golub obtained a $941,000 default judgment against KH 

Development and Kirk-Hughes. 

KH Development holds title to four parcels of real property in Kootenai County. Immediately 

following entry of the Judgment, KH Development filed Chapter 11 bankruptcy in order to stay 

execution on the Judgment. Golub submitted a claim in the bankruptcy and filed a motion to dismiss the 

case. Two weeks prior to dismissal of the bankruptcy case, Kirk-Scott, a member of KH Development 

with 51% ownership, recorded a $I .3M Deed of Trust against the properties owned by KH 

Development. 

Following dismissal of the Chapter 11, KH Development filed Chapter 7 bankruptcy, which 

stayed execution on the Judgment until dismissal of that case in May 2012. 
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As a result of the Deed of Trust recorded by Kirk-Scott, Golub brought this declaratory action to 

determine the validity and priority of interests in the property owned by KH Development; Kirk-Scott 

was made a party the declaratory action, which was consolidated with the prior case. 

Golub filed a Motion for Summary Judgment on the declaratory issues. In response, Kirk-Scott 

and KH Development filed a Motion under I.R.C.P. 60(b), seeking to vacate Golub's 2009 judgment 

against KH Development. Following hearing on both motions, the Court entered an Order on August 9, 

2013, denying Kirk:..Scott's Rule 60(b) motion and granting Golub's request for declaratory relief. 

On August 15 a Writ of Execution was issued on Golub's 2009 judgment. On August 21, Kirk-

Scott and KH Development filed a "Motion to Amend Judgment" pursuant to I.R.C.P. 59; a Motion that 

seeks only reconsideration of the Court's ruling on Rule 60(b) Motion. A hearing on that Motion was 

set for September 27. 

On August 22 Golub delivered the Writ of Execution to the Kootenai County Sheriff, along with 

the $1,000 fee and documentation necessary for execution on the KH Development properties, which is 

set to occur by public auction on September 25, 2013. [See September 5, 2013 Affidavit of Michael 

Howard, ~ 3] On August 29 the Kootenai County Sheriff posted the Notice of Sale on the subject 

properties. [See September 5, 2013 Affidavit of Michael Howard,~ 5] On September 5, the first of three 

Notices was published in the Coeur d'Alene Press, with second and third Notices scheduled for 

publication on September 12 and 19. [See September 5, 2013 Affidavit of Michael Howard,~ 6] 

K__B Development has filed this Motion to stay execution on the properties, which is set for 

hearing without oral argument on September 17, 2013. 
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1 4. ARGUMENT 

2 

3 
4.1 KH Development's request for Stay of Execution cannot be granted under I.R.C.P. 

62(b) because there are no motions pending under l.R.C.P. 59. 

4 KH Development seeks a stay of execution on the Golub's 2009 Judgment until after the 

5 September 27 hearing scheduled on its joint I.R.C.P. 59( e) Motion with Kirk-Scott. KH Development 

6 bases its Motion on I.R.C.P. 62(b), which grants the Court discretion to stay execution on a Judgment 

7 where a motion is pending under I.R.C.P. 59. However, Kirk-Scott's pending Motion cannot be brought 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

under I.R.C.P. 59 because it seeks reconsideration of a ruling on a 60(b) Motion and is therefore 

prohibited under I.R.C.P ll(a)(2)(B). Therefore, KH Development's I.R.C.P. 62(b) Motion should be 

denied. 

More specifically, the Court's August 9, 2013 Order addressed three separate motions: 1) 

Golub's Motion for Declaratory Judgment to determine priority of interest in property; 2) Kirk-Scott's 

I.R.C.P. 12(b)(6)1 Motion to Dismiss the declaratory claim; and 3) Kirk-Scott's I.R.C.P. 60(b) Motion to 

vacate Golub's 2009 Judgment. Kirk-Scott's Motion to Amend Judgment only seeks redress from the 

Court's denial of its I.R.C.P. 60(b) Motion to Vacate Golub's 2009 Judgment. Kirk-Scott's "I.R.C.P. 

59" Motion does not contest the Court's ruling on declaration of priorities of interest in the property-

only its I.R.C.P. 60(b) collateral attack on Golub's 2009 Judgment. Accordingly, Kirk-Scott's Motion is 

essentially a Motion for reconsideration of that Order, which is prohibited by I.R.C.P. ll(a)(2)(B). 

Indeed, Kirk-Scott plainly requests the Court to "reconsider" the Order on its I.R.C.P. 60 Motion under 

I.R.C.P. 59. [See Kirk-Scott Memo RE: Motion to Amend, p.3, ln. 2; p. 9, ln.I3] 

26 1 This motion was entertained by the Court as a Rule 56 Motion for Summary Judgment because of 
consideration of evidence beyond the pleadings. 
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) 

Idaho Rule of Civil Procedure 11 (a)(2)(B) governs motions for reconsideration and provides in 

relevant part: 

A motion for reconsideration of any interlocutory orders of the trial court may be made at 
any time before the entry of final judgment but not later than fourteen ( 14) days after the 
entry of the final judgment. A motion for reconsideration of any order of the trial court 
made after entry of final judgment may be filed within fourteen (14) days from the entry 
of such order; provided, there shall be no motion for reconsideration of an order of 
the trial court entered on any motion filed under Rules 50(a), 52(b), 55(c), 59(a), 
59( e), 59J, 60(a), or 60(b). 

I.R.C.P. 11(a)(2)(B) (emphasis added) 

Here, a fmal Judgment was entered by the Court in March 2009. Kirk-Scott filed a Motion to ' 

Vacate that Judgment under I.R.C.P. 60(b), which was denied by the Court's August 9,.2013 Order. The 

clear language of I.R.C.P. 11 prohibits Kirk-Scott from filing the current Motion ,to Reconsider that 

ruling. See also, Watson v. Navistar Int'l Transp., Corp., 121 Idaho 643 (1992). The fact that Kirk-

Scott has attempted to couch its motion in terms of a Motion to Amend under I.R.C.P. 59 does not alter 

the request made: to have the Court reconsider its prior denial of a I.R.C.P. 60(b) Motion. 

KH Development's Motion to Stay is based upon I.R.C.P. 62(b), which only grants the Court 

discretion to stay execution of a judgment where a valid I.R.C.P. 59 motion is pending. Because Kirk-

Scott's pending LR.C.P.59 Motion is prohibited, KH Development's I.R.C.P. 62(b) Motion should be 

denied. 

4.2 Golub would be prejudiced by the requested stay and KH Development's interests 
are adequately protected. 

A grant of KH Development's Motion would prejudice Golub and further stymie his five years 

of collection efforts; denial of the Motion would not affect KH Development's interests. 

KH Development has obstructed Golub's attempts to collect on the Judgment for over five years. 

Its current Motion would do no more than further frustrate those attempts. Golub has already delivered 
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the Writ of Execution and supporting documentation to the Kootenai County Sheriff for levy on the 

properties. Doing so required a fee of $1,000 to cover the costs of publication, etc. [See September 5, 

2013 Affidavit of Michael Howard,~ 3] The sale is set to occur on September 25, 2013. [See September 

5, 2013 Affidavit of Michael Howard, ~ 4] The Sheriff has already posted Notice of the Sale on the 

properties- a process that took over two hours. [See September 5, 2013 Affidavit of Michael Howard,~ 

5] The Notice of Sale has already been sent to affected parties, been published in the Coeur d'Alene 

Press, and will be published again before this Motion is considered. [See September 5, 2013 Affidavit of 

Michael Howard, ~ 6] 

A grant of KH Development's Motion would prejudice Golub by requiring that he and the 

Sheriff to go through the entire process again: issuance of a new Notice of Sale; .Instructions to the 

Sheriff; another $1,000 fee; re-posting of the property by the Sheriff; and additional publication in the 

Coeur d'Alene Press. At the same time, K.H Development's interests are protected, as it retains the right 

to redeem the property from the purchaser. See I. C. § 11-401, 402. 

Accordingly, notwithstanding the lack of discretion to stay the execution under I.R.C.P. 62(b), 

the Court should deny KH Development's motion because KH Development's interest in the properties 

is adequately protected and Golub would be prejudiced otherwise. 

5. CONCLUSION 

KH Developments' Motion for Stay of Execution should be denied. 
,-

DATED this _S_ day of September, 2013. 

/ 
MICHAEL T. HOWARD, ~SB No. 6128 
WINSTON & CASHATT, LA WYERS, a Professional 
Service Corporation 
Attorneys for Plaintiffs 
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I hereby certify that I caused a true and / 
complete copy of the foregoing to be [0 mailed, 
postage prepaid; D hand delivered; D sent 
via facsimile on September 5, 2013, to: 

DouglasS. Marfice 
Ramsden & Lyons 
P.O. Box 1336 
Coeur d'Alene, ID 83816 
Fax: (208) 664-5884 
Attorney for Defendant, Tomlinson North Idaho, Inc. 

Michael S. Bissell 
Campbell & Bissell, PLLC 
Corbet Aspray House 
820 W. 7th Avenue 
Spokane, W A 99204 
Fax: (509) 455-7111 
Attorney for Defendant, Kirk-Hughes Development, LLC 

Matthew Z. Crotty 
Crotty & Son Law Firm, PLLC 
421 W. Riverside Ave., Suite 1005 
Spokane, WA 99201 
Fax: (509) 703-7957 
Attorney for Defendant, Kirk-Scott, Ltd. 

RyanM. Best 
Best Law, PLLC 
421 W. Rjverside Ave., Suite 1005 
Spokane, W A 99201 
Attorney for Defendant, Kirk-S · tt, Ltd. 

/ 
MICHAfl T. HOWARD 

448547 
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MICHAELT. HOWARD, ISB No. 6128 
WINSTON & CASHATT, LA WYERS, a 
Professional Service Corporation 
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250 Northwest Boulevard, Suite 206 
Coeur d'Alene, Idaho 83814 
Telephone: (208) 667-2103 
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Attorneys for Plaintiffs 

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE 
OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 

ALAN GOLUB and MARILYN GOLUB, 
husband and wife, 

Plaintiffs, 

vs. 

GERALDINE KIRK-HUGHES and PETER 
SAMPSON, husband and wife; KIRK­
HUGHES DEVELOPMENT, LLC, a Delaware 
limited liability company; KIRK-HUGHES & 
ASSOCIATES, INC., a Nevada corporation; 
KELLY POLATIS, an individual, and 
DELANO D. and LENORE J. PETERSON, 
husband and wife, 

Defendants. 

STATE OF IDAHO ) 
: ss. 

County of Kootenai) 

Case No. CV07-8038 

AFFIDAVIT OF MICHAEL T. HOWARD 

I, MICHAEL T. HOWARD, being first duly sworn on oath, say: 

1. That I am the attorney for Plaintiffs, and have knowledge of the facts and circumstances 

in this case. 
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2. On August 15, 2013 a Writ of Execution was issued on Golub's money Judgment. 

3. On August 22, 2013, I delivered the Writ of Execution to the Kootenai County Sheriff, 

along with a Notice of Sale, instructions to the Sheriff, and a check for $1,000 to cover the costs of 

publication. 

4. The Sheriff scheduled a public sale of the subject properties to occur on September 25, 

2013 at 10:00 a.m. at the Kootenai County Sheriffs office. 

5. On August 29, 2013 I assisted the Kootenai County Sheriff in posting the Notice of Sale 

9 on the subject properties. Due to their remote location, that process took over two hours. 
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6. On September 5, 2013 the first of three Notices was published in the Coeur d'Alene 

Press. The second and third Notices will be published on September 12 and 19 res 

M EL T. HOWARD 

SUBSCRIBED AND SWORN to before me this ~ay of September, 2013. 
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I hereby certify that I caused a true an~ 
complete copy of the foregoing to be [.!:1 mailed, 
postage prepaid; D hand delivered; D sent 
via facsimile on September 5, 2013, to: 

DouglasS. Marfice 
Ramsden & Lyons 
P.O. Box 1336 
Coeur d'Alene, ID 83816 
Fax: (208) 664-5884 
Attorney for Defendant, Tomlinson North Idaho, Inc. 

Michael S. Bissell 
Campbell & Bissell, PLLC 
Corbet Aspray House 
820 W. 7th Avenue 
Spokane, WA 99204 
Fax: (509) 455-7111 
Attorney for Defendant, Kirk-Hughes Development, LLC 

Matthew Z. Crotty 
Crotty & Son Law Firm, PLLC 
421 W. Riverside Ave., Suite 1005 
Spokane, WA 99201 
Fax: (509) 703-7957 
Attorney for Defendant, Kirk-Scott, Ltd. 

RyanM. Best 
Best Law, PLLC 
421 W. Riverside Ave., Suite 1005 
Spokane, W A 99201 
Attorney for Defendant, Kirk-Scott, L 
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MICHAEL S. BISSELL 
CAMPBELL & BISSELL, PLLC 
Corbet·Aspray House 
820 W. J'h Avenue 
Spokane, Washington 99204 
Telephone: (509) 455-7100 
Facsimile: (509) 455· 7111 
ISB No. 5762 

Attorneys for Defendant Kirk-Hughes 
·Development, LLC 
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:i1Aff. OF IDAHO }SS 
COUI~T'f OF KOOTENAI 
FILED 

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 

ALAN GOLUB and MAIUL YN 
GOLUB, husband and wife, 

Plaintiffs, 

vs. 

KIRK-HUGHES DEVELOPMENT, 
LLC, a Delaware limited liability 
company; KIRK-SCOTT, LID., a Texas 
corporation; INTERNAL REVENUE 
SERVICE; TOMLINSON NORTH 
IDAHO, INC., an Idaho corporation, 

Defendants. 
ALAN GOLUB and MARILYN 
GOLUB, husband and wife, 

Plaintiffs, 

vs. 

GERALDINE KIRK-HUGHES and 
PETER SAMPSON. husband and wife; 
KIRK-HUGHES DEVELOPMENT, 
LLC, a Delaware limited liability 
company; KIRK-HUGHES & 

AFFIDAVIT OF MICHAEL S. BISSELL • 1 

) Case No. CV 2013-866 
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ASSOCIATES, INC., a Nevada ) 
corporation; KELLY POLATIS, an ) 
individual, and DELANO D. and ) 
LENORE J. PETERSON, husband and ) 
wife, ) 

) 
Defendan~. ) 

STATE OF WASHINGTON ) 
:ss. 

County of Spokane ) 

I, MICHAEL S. BISSELL, being first duly sworn upon oath, say as follows: 

1. I am an attorney for Defendants Kirk-Hughes Development, LLC, 

Geraldine Kirk-Hughes, Peter Sampson, and Kirk-Hughes & Associates, Inc. in the 

above-captioned matter. I have personal knowledge of and am competent to testify 

concerning the matters contained herein. 

2. I did not receive notice of Plaintiffs' writ of execution until August 22, 

2013. 

3. I joined in Kirk-Scott, Ltd.'s motion to amend the judgment on August 23, 

immediately after receiving notice of the writ of execution. 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the .1__ day of September, 2013, I caused to be 
served a true and correct copy of the foregoing document to the following: 

0 HAND DELIVERY Michael T. Howard 

~ U.S. MAIL Winston & Cashatt, P.S. 
OVERNIGHT MAIL 601 W. Riverside #1900 

D FACSIMILE Spokane, WA 99201 
~ EMAIL 

0 HAND DELIVERY Matthew z. Crotty 
~ U.S. MAIL Crotty & Son Law Firm, PLLC 
D OVERNIGHT MAIL 421 W. Riverside Avenue, Ste. 1005 
0 FACSIMILE Spokane, WA 99201 
0 EMAIL 

D HAND DELIVERY RyanM. Best 
~ U.S. MAIL Best Law, PLLC 
D OVERNIGHT MAIL 421 W. Riverside Avenue, Ste. 1005 
0 FACSIMILE Spokan~ WA 99201 
D EMAIL 

D HAND DELIVERY DouglasS. Marfice 
~ U.S. MAIL Ramsden & Lyons 
D OVERNIGHT MAIL P.O. Box 1336 
0 FACSIMILE Coeur d'Alene, ID 83816 
D EMAIL 
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT 

STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 

ALAN GOLUB and MARILYN GOLUB, 
husband and wife, 

Plaintiffs, 

vs. 

) 
) 
) 
) 
) 
) 

KIRK-HUGHES DEVELOPMENT, LLC, a ) 
Delaware limited liability company; ) 
KIRK-SCOTT, LTD., a Texas corporation; ) 
INTERNAL REVENUE SERVICE; TOMLINSON) 
NORTH IDAHO, INC., an Idaho corporation, ) 

) 

------------------~D=e=re=n=da=n~ts=·--_____ ) 

ALAN GOLUB and MARILYN GOLUB, 
husband and wife, 

Plaintiffs, 

vs. 

) 
) 
) 
) 
) 
) 
) 

GERALDINE KIRK-HUGHES and PETER ) 
SAMPSON, husband and wife; KIRK-HUGHES ) 
DEVELOPMENT, LLC, a Delaware limited ) 
liability company; KIRK-HUGHES & ) 
ASSOCIATES, INC., a Nevada corporation; ) 
KELLY POLATIS, an individual, and DELANO ) 
D. and LENORE J. PETERSON, husband and wife,) 

) 
Defendants. ) 

----------------~~====~-----

Case No. CV 07-8038 
[Consolidated Case No.: CV 13-866] 

ORDER RE: KIRK-HUGHES 
DEVELOPMENT, LLC, ET AL'S 
MOTION TO STAY 
EXECUTION OF WRIT 

On September 13, 2013, Defendants Kirk-Hughes Development, LLC, Geraldine Kirk-

Hughes, Kirk-Hughes & Associates, and Peter Sampson's Motion to Stay Execution of Writ 
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came on for hearing. No oral argument was requested, and no party or counsel for any party 

appeared. The Court having reviewed all of the parties' written submissions, and being fully 

advised, made its oral ruling in open court. 

Now therefore, based upon the reasoning provided in open court and pursuant to I.R.C.P. 

62(b), this Court, in its discretion, denies Defendants' Motion to Stay Execution of Writ. 

IT IS SO ORDERED. 

Dated this ~day of September, 2013. 

LANSIN . HAYNES, D1stnct Judge 
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CERTIFICATE OF SERVICE 

On this G day of September, 2013, a true and correct copy ofthe foregoing was 
mailed in the U.S. Mails, postage prepaid, sent via interoffice mail, or sent via facsimile, 
addressed to the following (as indicated below): 

MICHAEL T. HOWARD 
WINSTON & CASHATT 
250 Northwest Boulevard, Suite 107 A 
Coeur d'Alene, ID 83 814 
Facsimile: 208-765-2121 

MICHAEL S. BISSELL 
CAMPBELL & BISSELL 
Corbet-Aspray House 
820 W. i 11 Avenue 
Spokane, W A 99204 
Facsimile: 509-455-7111 

MATTHEW A. CROTTY 
CROTTY & SON LAW FIRM 
421 W. Riverside Avenue, Ste. 1005 
Spokane, W A 99201 
Facsimile: 509-703-7957 

DOUGLAS MARFICE 
RAMSDEN & LYONS 
P.O. BOX 1336 
Coeur d'Alene, ID 83816 
Facsimile: 208-664-5884 

CLIFFORD T. HAYES 
CLERK OF THE DISTRICT COURT 

ByQA,·~ 
(Deputy Clerk) 
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2 Professional Service Corporation 

3 
250 Northwest Boulevard, Suite 206 
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4 Telephone: (208) 667-2103 
Facsimile: (208) 765-2121 
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE 
OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 

9 ALAN GOLUB and MARTI-YN GOLUB, 
husband and wife, 

10 

11 

12 vs. 

Plaintiffs, 

13 GERALDINE KIRK-HUGHES and PETER 
SAMPSON, husband and wife; KIRK-

14 HUGHES DEVELOPMENT, LLC, a Delaware 
15 limited liability company; KIRK-HUGHES & 

ASSOCIATES, INC., a Nevada corporation; 
16 KELLY POLATIS, an individual, and 

DELANO D. and LENORE J. PETERSON, 
17 husband and wife, 

18 Defendants. 
19 ALAN GOLUB and MARILYN GOLUB, 

husband and wife, 
20 

21 vs. 

Plaintiffs, 

22 
KIRK-HUGHES DEVELOPMENT, LLC, a 

23 Delaware limited liability company; KIRK-
SCOTT, LTD, a Texas corporation; 

24 INTERNAL REVENUE SERVICE; 
TOMLINSON NORTH IDAHO, INC., an 

25 Idaho corporation, 

26 
Defendants. 
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STATE OF IDAHO ) 
: ss. 

County of Kootenai) 

I, MICHAEL T. HOWARD, being first duly sworn on oath, say: 

1. That I am the attorney for Plaintiffs, and have knowledge of the facts and circumstances 

in this case. 

2. That attached hereto and marked Exhibit 1 is a true and correct copy of Michael T. 

Howard's letter to Matthew Crotty dated September 4, 2013. 

MI LT. HOWARD 

SUBSCRIBED AND SWORN to before me this 19th day of September, 2013. 

u)~~· 
Notary Public ~~'t~ ~ u) -<L 
Idaho, res1dmg {/~ ... PT 

My appointment e pires: ~ (2o I ( 
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I hereby certify that I caused a true and 
complete copy ofQl~oregoing to be 0 mailed, 
postage prepaid; B hand delivered; 0 sent 
via facsimile on September c:JO'ft,...., 2013, to: 

DouglasS. Marfice 
Ramsden & Lyons 
P.O. Box 1336 
Coeur d'Alene, ID 83816 
Fax: (208) 664-5884 
Attorney for Defendant, Tomlinson North Idaho, Inc. 

Michael S. Bissell 
Campbell & Bissell, PLLC 
Corbet Aspray House 
820 W. 7th A venue 
Spokane, WA 99204 
Fax: (509) 455-7111 
Attorney for Defendant, Kirk-Hughes Development, LLC 

Matthew Z. Crotty 
Crotty & Son Law Firm, PLLC 
421 W. Riverside Ave., Suite 1005 
Spokane, WA 99201 
Fax: (509) 703-7957 
Attorney for Defendant, Kirk-Scott, Ltd. 

RyanM. Best 
Best Law, PLLC 
421 W. Riverside Ave., Suite 1005 
Spokane, WA 99201 
Attorney for Defendant, Kirk-Scott, Lt . 

MICf0iL T. HOWARD 
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Coeur d'Alene Office 
250 Northwest Blvd., Suite 206 

Coeur d'Alene, Idaho 83814 

Phone: (208) 667-2103 

Fax: (208) 765-2121 

website: www.winstoncashatt.com 

September 4, 2013 

VIA FACSIMILE TO (509) 703-7957 

Matthew Z. Crotty 
Crotty & Son Law Firm, PLLC 
421 W. Riverside Ave., Suite 1005 
Spokane, W A 99201 

Re: Golub v. Kirk-Hughes 

Dear Matt: 

/~ 

~~H~adt:# 
LAWYERS 

A Professional Service Corporation 

Wimton .6> Cashatt has offices in Spokane, Washington 
and Coeur d'Alene, Idaho 

This letter is in regard to Kirk-Scott's Motion to Amend filed on August 21, 2013. The purpose 
o~ this letter is as a professional courtesy to provide you the choice of withdrawing your motion. 
In reviewing the motion and drafting my response, it became immediately apparent that this 
motion is prohibited by IR.CP 11(a)(2)(B). More specifically, Kirk-Scott's initial motion to the 
Court was brought to vacate the judgment against KH Development under IRCP 60(b ); that 
motion was denied by the Court in its August 9, 2013 Memorandum Order. At the same time, 
the Court granted our motion for summary judgment on our claim for declaratory relief, which 
was then reduced to Judgment. 

Your Motion to Amend is aimed wholly at the Court's ruling on Kirk-Scott's Rule 60(b) motion. 
The motion is improperly characterized as a Motion to Amend the Judgment under IRCP 59( e), 
but is instead simply a Motion to Reconsider the Court's Ruling on the Rule 60(b) Motion. 
Indeed you mention several times that the Court should "reconsider" its decision. Such a motion 
is clearly prohibited by IRCP 11 (a)(2)(B). As such, I do not believe there is a reasonable basis 1n 
law or fact to pursue the motion. 

Because of this, I would offer you the opportunity to withdraw your motion prior to my bringing 
the issue to the Court's attention and asking for sanctions for having to do so. I do not intend this 
as a threat, but simply to advise you of what I perceive to be an obvious error and give you the 
opportunity to cure it. It is something I would appreciate if the roles were reversed. Because I 

C. Matthew Andersen 10 Jeffrey A. Herbster 10 Of Counsel Retiretl 
Beverly L. Anderson Michael T. Howard m Courtney R. Beaudoin ''' Robert P. Beschel 
Kevin H. Breck ., Carl E. Hueber 10 Stephen L. Farnell Richard L. Cease 
Patrick J. Cronin ,. Collette C. Leland 10 Kenneth B. Howard 10 James P. Connelly 
Kevin J. Curtis "' Kammi Mencke Smith 10 Fred C. Pflanz Leo J. Driscoll 
Greg M. Devlin 10 Richard W. Relyea Lynden 0. Rasmussen Tim M. Higgins 
Timothy R. Fischer Jeffrey R. Ropp James E. Reed 
David P. Gardner m .,r Elizabeth A. Tellessen '" Lucinda S. Whaley EXHIBIT 
Scott A Gingras 10 "r Lawrence H. Vance, Jr. 10 

~ Erika B. Grubbs '" Meriwether D. Williams 10 
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' .0 

Matthew Z. Crotty 
September 4, 2013 

· Page2 

have a deadline within which to respond, I'd appreciate knowing your intention no later than 
Friday, September 6. 

Very truly yours, 

~~.HO~~--
MTH:mth 

cc: Michael Bissell (via fax to 509-455-7111) 

449920 
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8 IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE 
OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 

9 
ALAN GOLUB and MARILYN GOLUB, 

10 husband and wife, 

11 

12 

Plaintiffs, 
vs. 

GERALDINE KIRK-HUGHES and PETER 
13 SAMPSON, husband and wife; KIRK­

HUGHES DEVELOPMENT, LLC, a Delaware 
14 limited liability company; KIRK-HUGHES & 
15 ASSOCIATES, INC., a Nevada corporation; 

KELLY POLATIS, an individual, and 
16 DELANO D. and LENORE J. PETERSON, 

husband and wife, 
17 

18 
Defendants. 

19 ALAN GOLUB and MARILYN GOLUB, 

20 

21 

husband and wife, 

vs. 

Plaintiffs, 

22 
KIRK-HUGHES DEVELOPMENT, LLC, a 

23 Delaware limited liability company; KIRK-
SCOTT, LTD, a Texas corporation; 

24 INTERNAL REVENUE SERVICE; 
TOMLINSON NORTH IDAHO, INC., an 

25 

26 

Idaho corporation, 
Defendants. 
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1. INTRODUCTION 

Plaintiffs Alan and Marilyn Golub submit this brief in response to Kirk-Scott and Kirk-Hughes 

Development's Motion for New Trial 

2. SUMMARY OF RESPONSE 

Kirk-Scott's Motion to Amend Judgment is prohibited by I.R.C.P. ll(a)(2)(B) because it is 

essentially a motion for reconsideration of an order entered on a motion under I.R.C.P. 60(b). 

Moreover, Kirk-Scott's Motion is simply a restatement of its previous arguments and provides no new 

factual or legal basis for relief. Because Kirk-Scott's Motion has no basis in law or fact, the Court 

should award sanctions to Golub for the time required to respond to Kirk-Scott's motion. 

3. FACTUAL/PROCEDURALBACKGROUND 

In 2007 Golub filed suit against Kirk-Hughes Development (K.H Development), Geraldine Kirk­

Hughes, Delano Peterson, and other Defendants for damages arising from commissions owed on a real 

estate sales transaction. In March 2009, Golub obtained a $941,000 default judgment against K.H 

Development and Geraldine Kirk-Hughes; Golub settled his claims against Peterson. KH Development 

did not pursue an appeal of that Judgment. 

K.H Development subsequently filed Chapter 11 Bankruptcy in Las Vegas, Nevada. That 

bankruptcy placed a stay on Golub's attempts to collect on the judgment. A month prior to dismissal of 

the bankruptcy, while the automatic stay was in effect, Kirk-Scott, Ltd., a Texas entity wholly owned by 

Kirk-Hughes' sister, Balinda Antoine, recorded a $1.3M Deed of Trust in property owned by K.H 

Development. A month later KH Development's bankruptcy was dismissed and Golub recorded his 

Judgment. 

In March 2013 Golub brought this declaratory action to determine the validity and priority of 

interests in the property owned by KH Development. Because of its recorded Deed of Trust, Kirk-Scott 

was made a party the declaratory action. 

Golub filed a Motion for Summary Judgment on their declaratory action and Kirk-Scott filed a 

response. Additionally, Kirk-Scott filed a Motion under I.R.C.P. 60(b) collaterally attacking Golub's 

2009 judgment against KH Development, which K.H Development joined. However, in attempting to 

prove that the Motion was made "within a reasonable time," as required by the rule, Kirk-Scott failed to 
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provide any admissible evidence as to when Kirk-Scott became aware of Golub's judgment; only 

argument from its counsel. 

On August 9, 2013 the Court entered an Order; 1) granting Golub's Motion for Summary 

Judgment on the declaratory claims, and 2) denying Kirk-Scott's Rule 60(b) Motion. A Judgment on 

Golub's declaratory claim was entered August 21, 2013. Kirk-Scott and KH Development now seek 

reconsideration of the Court's denial of their Rule 60(b) motion under the guise of a Rule 59 Motion to 

Alter or Amend the Judgment. 

4. ARGUMENT 

4.1 Kirk-Scott's Motion should be denied because it is an improper motion to reconsider 
under I.R.C.P. ll(a)(2)(B). 

4.1.1 Kirk-Scott's Motion is made under I.R.C.P Rule 59( e). 

Kirk-Scott states that it brings its Motion to Amend the Judgment under I.R.C.P. 59(a)(1), (6), 

and (7). By its terms, I.R.C.P. 59( a) allows for grant of a new trial where one has occurred. Where, as 

here, no trial took place, Kirk-Scott's Motion under I.R.C.P. 59(a) cannot be sustained and any 

assertions or argument relying upon I.R.C.P. 59(a) should be rejected. It is therefore presumed that 

Kirk-Scott's Motion is made pursuant to I.R.C.P. 59(e) and will be addressed by Golub as a Motion to 

Amend under that rule. 

4.1.2 Kirk-Scott's Motion is an improper motion to reconsider a Rule 60(b) Order. 

The Court's August 9, 2013 Order addressed three separate motions: 1) Golub's Motion for 

Declaratory Judgment to determine priority of interest in property; 2) Kirk-Scott's I.R.C.P. 12(b)(6)1 

Motion to Dismiss the declaratory claim; and 3) Kirk-Scott's I.R.C.P. 60(b) collateral attack on the 

underlying Judgment. Kirk-Scott's Motion here only seeks redress from the Court's ruling on its motion 

for relief from judgment under Rule 60(b). More specifically, Kirk-Scott does not contest the Court's 

ruling on declaration of priorities of interest in the property- only its Rule 60(b) collateral attack on the 

underlying judgment. Accordingly, Kirk-Scott's Motion is essentially a motion for reconsideration of 

that order, which is prohibited by l.R.C.P. ll(a)(2)(B). Indeed, Kirk-Scott plainly requests the Court to 

"reconsider" the Order on its Rule 60 Motion under I.R.C.P. 59. [See Kirk-Scott Memo RE: Motion to 

Amend, p.3, ln. 2; p. 9, ln.J3] 

26 1 This Motion was entertained by the Court as a Rule 56 Motion for Summary Judgment because of 
consideration of evidence beyond the pleadings. 
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Idaho Rule of Civil Procedure 11 ( a)(2)(B) governs motions for reconsideration and provides in 

relevant part: 

A motion for reconsideration of any interlocutory orders of the trial court may be made at 
any time before the entry of final judgment but not later than fourteen ( 14) days after the 
entry of the final judgment. A motion for reconsideration of any order of the trial court 
made after entry of final judgment may be filed within fourteen (14) days from the entry 
of such order; provided, there shall be no motion for reconsideration of an order of 
the trial court entered on any motion filed under Rules 50(a), 52(b), 55( c), 59(a), 
59( e), 59.1, 60(a), or 60(b) .. 

I.R.C.P. 11(a)(2)(B) (emphasis added) 

Here, a final Judgment was entered against KH Development in March 2009. Kirk-Scott 

collaterally attacked that Judgment under I.R.C.P. 60(b), which was denied by the Court's August 9, 

2013 Order. The clear language of I.R.C.P. 11 prohibits Kirk-Scott from filing the current Motion to 

reconsider that ruling. See also, Watson v. Navistar Int'l Transp., Corp., 121 Idaho 643 (1992). The 

fact that Kirk-Scott has attempted to couch its Motion in terms of a motion for new trial under I.R.C.P. 

59 does not alter the request made: to have the Court reconsider its denial of a Rule 60(b) motion. Kirk­

Scott's redress from the Court's August 9, 2013 Order and subsequent Judgment lies in a timely appeal, 

not a Rule 59( e) motion. 

4.2 Kirk-Scott has not provided any additional factual or legal basis to support its Motion. 

Notwithstanding the propriety ofK.irk-Scott's Motion under I.R.C.P. 11, Kirk-Scott has provided 

no additional evidence or legal authority to support its position, beyond restatement of its earlier 

arguments. 

4.2.1 Rule 60(b) requires the moving party to prove that the motion was brought 
within a reasonable time, and Kirk-Scott did not bear its burden of proof. 

Kirk-Scott asserts that the Court erred in ruling that it had not established that the Rule 60(b) 

Motion was brought within a reasonable time. In this regard, Kirk-Scott argues that the Court erred 

because "nothing in the rule requires a non-party ... to prove when it became aware of the judgment." 

Kirk-Scott further argues that the Court erred because Kirk-Scott provided proof that its first awareness 

of the Judgment was when Kirk-Scott was served with a summons in February 2013. 

Kirk-Scott sought relief under I.R.C.P. 60(b ). The text of the rule, and the cases discussing it, 

place the burden on the moving party to establish the motion was made within a reasonable time after 

becoming aware of the Judgment. Kirk-Scott'"s reasoning is somewhat circular since proof of when 
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Kirk-Scott first became aware of the Judgment is essential to determine whether its Rule 60(b) Motion 

was filed within a reasonable time. While criticizing the Court for its citation to authority, Kirk-Scott 

cites none for its rather untenable position. 

Similarly, Kirk-Scott argues that the evidence presented to the Court established that Kirk-Scott 

filed its Motion within a reasonable time and asserts error in the Court's consideration of a late-filed 

Affidavit. However, nothing in the record before the Court at the time of the hearing established when 

Kirk-Scott first became aware of the. Judgment. Indeed, the only mention of such knowledge came 

before the Court through argument contained in Kirk-Scott's briefmg. Notably, Kirk-Scott's current 

Motion cites only the same argument in its own briefing and not to any admissible evidence by affidavit 

or otherwise. [See Kirk-Scott Memo RE: Motion to Amend, p.8] In short, Kirk-Scott provided no 

evidence; only argument. 

Notwithstanding the lack of evidence provided by Kirk-Scott, Golub submitted evidence 

establishing that: 1) Antoine was the sole member of Kirk-Scott; 2) Antoine is the sister of Kirk-Hughes; 

and 3) Antoine and Kirk-Scott together hold an 81% interest in KH Development. [See May 9, 2013 

Affidavit of Michael T Howard, Exhibit 10, p.23; Exhibit 20, p. 75-76] Golub's evidence further 

established that KH Development's bankruptcy filings listed Golub as a judgment creditor and that 

Antoine was also listed as a creditor in KH Development's Chapter 7 bankruptcy, requiring notice to 

her. [See May 9, 2013 Affidavit of Michael T Howard, ~ 12; Exhibit 13] From this evidence, a 

reasonable inference can be made that Antoine and Kirk-Scott were aware of the $941,000 Judgment 

entered against KH Development well before being served with a Summons in February 2013. 

The late-filed Affidavit submitted by Golub did no more than bolster this already existing 

evidence, as it merely presented additional affidavit testimony by Kirk-Hughes stating that by October 

2010 she had discussed KH Development's bankruptcy issues with "its members". [See July 9, 2013 

Affidavit of Michael T Howard, Exhibit I, p. 2] Moreover, the Affidavit of Balinda Antoine filed in 

support of Kirk-Scott's current motion cannot be considered on a Rule 59( e) Motion to Amend. See 

Johnson v. Labros, 143 Idaho 468 (Ct. App. 2006). (Because a motion to amend is brought after a 

judgment, new evidence may not be presented) Even if Kirk-Scott had been allowed to respond with the 

newly filed Affidavit of Balinda Antoine, the weight of the evidence clearly supports the factual 

conclusion that Kirk-Scott's Rule 60 Motion was not brought within a reasonable time. 
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4.2.2 The Court had jurisdiction to enter the Default Judgment. 

Kirk-Scott reiterates is previous argument that the Court lacked jurisdiction to enter the Default 

Judgment against KH Development because Golub had not alleged that KH Development was liable for 

$941,000. This argument deserves little additional comment, other than to state that the Complaint 

alleges rather clearly that under the Listing Agreement, Peterson was required to pay Pacific Realty 

[Golub] $941,000 in commissions, KH Development and other Defendants tortiously interfered with 

that contract, and as a result Peterson did not pay the $941,000 owed. 

4.2.3 Kirk-Scott's assertion of "injustice" is not a basis for relief under I.R.C.P. 59 
and the law does not support its position. 

Kirk-Scott's final basis for relief is what it terms an "injustice." This request does not fit within 

the scope of Rule 59( e) for several reasons. The substance of Kirk-Scott's argument is that "it's not 

fair" for Golub to recover what is now owed under the Judgment. Kirk-Scott argues that the Judgment: 

1) reflects money Golub would not have received; and 2) should be offset by any amounts received in 

settlement from Peterson. However, Kirk-Scott fails to provide any authority for its assertion that the 

Judgment should be altered. 

Kirk-Scott's argument that Golub is receiving more than what he would have been entitled to 

had the underlying real estate transaction gone through is irrelevant. Pacific Realty held the contract 

rights to the entire commission owed by Peterson, and Golub received an assignment of those rights. 

Any obligations to divide that commission by and between Golub, Pacific Realty, or any other 

individual are immaterial to the Judgment; Golub holds all of the sticks and is entitled to exercise them. 

Kirk-Scott similarly provides no authority for its position that the Judgment should be offset by 

amounts received in settlement from Peterson. Kirk-Scott cites several State and Federal cases for the 

20 proposition that a party may not recover twice for the same harm. However, Kirk-Scott fails to 

21 

22 

23 

24 

25 

26 

recognize one critical distinction between this case and those it cites for authority; Golub never obtained 

a Judgment against Peterson. Kirk-Scott's cited authority involves situations where parties are jointly 

liable on the same judgment, or where alternate theories of recovery are asserted for the same harm. 

However, this case is not governed by Federal law, and Idaho does not require that monies received 

from a settling defendant offset a judgment against a non-settling defendant unless the parties are jointly 

and severally liable. See I.C. § 6-805. 
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Here, Peterson was never a party to the Judgment and Peterson and KH Development could 

never be jointly liable under I. C. §6-805 because Golub's claim against KH Development was based in 

tort, while the claim against Peterson was based in contract. 

Accordingly, Kirk-Scott's request for relief under I.R.C.P. 59( e) on the basis that "it's not fair" 

lacks any legal basis. 

4.2.4 The Court should sanction Kirk-Scott. 

Kirk-Scott's Motion to Amend lacks a reasonable basis in law or fact. I.R.C.P. ll(a)(l) governs 

the signing of pleadings and other papers and provides in relevant part: 

The signature of an attorney or party constitutes a certificate that the attorney or party has 
read the pleading, motion or other paper; that to the best of the signer's knowledge, 
information, and belief after reasonable inquiry it is well grounded in fact and is 
warranted by existing law or a good faith argument for the extension, modification, 
or reversal of existing law, and that it is not interposed for any improper purpose, such 
as to harass or to cause unnecessary delay or needless increase in .the cost of litigation. 
. . . If a pleading, motion or other paper is signed in violation of this rule, the court, 
upon motion or upon its own initiative, shall impose upon the person who signed it, a 
represented party, or both, an appropriate sanction, which may include an order to 
pay to the other party or parties the amount of the reasonable expenses incurred 
because of the filing of the pleading, motion, or other paper, including a 
reasonable attorney's fee. 

I.R. C.P. 11 (a )(1). (emphasis added) 

Whether a motion is sanctionable under I.R.C.P. 11 is determined by assessing the knowledge of 

the relevant facts and law that reasonably could have been acquired at the time the document was 

submitted to the court. See Landvik v. Herbert, 130 Idaho 54 (Ct. App. 1997). 

Kirk-Scott has already filed and argued a motion based upon case-law plainly superseded by 

statute. See Kirk-Scott 12(b)(6) Motion to Dismiss. Here, a reasonable inquiry by Kirk-Scott would 

have revealed the prohibition upon filing a Motion to Reconsider a Rule 60(b) Order. Notwithstanding 

that imputed knowledge, on September 4, 2013 Kirk-Scott was actually notified of the apparent error 

and given an opportunity to withdraw its motion in order to avoid this request for sanctions, but chose 

not to do so. [See September 19, 2013 Affidavit of Michael Howard, Ex. I] 

Given KH Development's long history of utilizing this Court to delay Golub's collection efforts, 

coupled with Kirk-Scott's successive filings, sanctions for the time necessary to respond to this Motion 

are warranted and appropriate. 
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5. CONCLUSION 

Kirk-Scott's Motion to Amend the judgment should be denied. The motion is one for 

reconsideration of a Rule 60(b) order and prohibited by I.R.C.P. ll(a)(2)(B). As such, sanctions under 

I.R.C.P. ll(a)(l) are appropriate. Because there was no trial, any argument under I.R.C.P. 59(a) should 

be disregarded. 

The Court properly interpreted I.R. C.P. 60(b) to require proof that Kirk -Scott's Motion was filed 

within a reasonable time and the facts support the Court's conclusion that Kirk-Scott failed to meet its 

burden of proof. 

Finally, Kirk-Scott has not provided any authority for its request to have the Judgment offset by 

money received from Peterson. 

DATED this fo day of September, 2013. 

GOLUB'S RESPONSE RE: MOTION TO AMEND 
JUDGMENT - PAGE 8 

EL T. HOWARD, ISB No. 6128 
STON & CASHATT, LA WYERS, a Professional 

Service Corporation 
Attorneys for Plaintiffs 
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1 I hereby certify that I caused a true and 
complete copy of~e.e j0f egoing to be D mailed, 
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via facsimile on September ~%-2013, to: 

Douglas S. Marfice 
Ramsden & Lyons 
P.O. Box 1336 
Coeur d'Alene, ID 83 816 
Fax: (208) 664-5884 
Attorney for Defendant, Tomlinson North Idaho, Inc. 

MichaelS. Bissell 
Campbell & Bissell, PLLC 
Corbet Aspray House 
820 W. 7th Avenue 
Spokane, WA 99204 
Fax: (509) 455-7111 
Attorney for Defendant, Kirk-Hughes Development, LLC 

Matthew Z. Crotty 
Crotty & Son Law Firm, PLLC 
421 W. Riverside Ave., Suite 1005 
Spokane, WA 99201 
Fax: (509) 703-7957 
Attorney for Defendant, Kirk-Scott, Ltd. 

RyanM. Best 
Best Law, PLLC 
421 W. Riverside Ave., Suite 1005 
Spokane, WA 99201 
Attorney for Defendant, Kirk-Scott, 

448544 
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Matthew Z. Crotty 
ISB #8653 

2 CROTTY & SON LAW FIRM, PLLC 
421 W. Riverside Ave. Ste 1005 
Spokane, W A 99201 3 

4 Telephone: (509) 850-7011 
Facsimile: (509) 703-7957 
Email: matt@crottyandson.com 5 

6 Attorneys for Defendants 
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10 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF 

IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 

11 
ALAN GOLUB and MARILYN GOLUB 

12 husband and wife, 

13 

14 
vs. 

15 

Plaintiffs, 

16 KIRK-HUGHES DEVELOPMENT, LLC a 
Delaware limited liability company; KIRK­

l 7 SCOTT, L TO a Texas corporation; 
INTERNAL REVENUE SERVICE; 

18 TOMLINSON NORTH IDAHO, INC., an 
1 9 Idaho corporation 

Defendants. 

STATE OF WASHINGTON ) 
: ss. 

County of Spokane ) 

Case No. ~13-86.6___ 
Case N~_.(tV07-8038_) 

SECOND AFFIDAVIT OF MATTHEW 
Z. CROTTY REMOTION TO 
AMEND/ALTER JUDGMENT 

20 

21 

22 

23 

24 

25 

2() 

27 

28 

I, MATTHEW Z. CROTTY, being first duly sworn on oath, say: 

l. I am the attorney for Kirk-Scott, Ltd, defendant in the above-captioned actions. 

2. On September 5, 2013, I sent an email-response to Mr. Howard's September 4, 

SECOND AFFIDAVIT OF MATTHEW Z. CROITY -1 CROTTY & SON LAW FIRM, PLLC. 
421 W. Riverside Avenue, Suite 1005 

Spokane, Washington 99201-0300 
Phone: 509.850.7011 
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2013, letter. A true and correct copy ofthat email response is attached hereto as Exhibit A. 

3. The parties in this action have agreed to email service. I did not receive email 

3 non-delivery notice for the attached email. 
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CERTIFICATE OF SERVICE 

I hereby certify that on the23~ay of September 2013, I have emailed the document 
to the following participants at the addresses listed below: 

Michael T. Howard, ISB No. 6128 
Winston & Cashett 
250 Northwest Boulevard, Suite 206 
Coeur d'Alene, Idaho 83814 
Email: mth@winstoncashatt.com 
Attorney for Plaintiffs. 

Douglas S. Marfice 
Ramsden & Lyons 
P.O. Box 1336 
Coeur d' Alene, ID 83 816 
Email: dmarfice@ramsdenlyons.com 
Attorney for Defendant Tomlinson ~orth Idaho, Inc. 

Michael S. Bissell 
Campbell & Bissell, PLLC 
820 W. 7th Ave. 
Spokane, W A 99204 
Email: mbissell @carnpbell-bissell. com 
Attorney for Defendant Kirk-Hughes Development, LLC 

SECOND AFFIDAVIT OF MATTHEW Z. CROTTY- 3 

Attorney for Defendant Kirk-Scott, Ltd. 

CROTTY & SON LAW FIRM, PLLC 
421 W. Riverside Avenue, Suite IOOS 

Spok1111e, Washington 99201-0300 
Phone: 509.850.7011 
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Matt Crotty 

From: 
Sent: 
To: 
Cc: 
Subject: 

Matt Crotty [matl@crottyandson.com] 
Thursday, September 05, 2013 6:13PM 
'Michael T. Howard' 
'mbissell@campbell-bissell.com'; 'Tyler Waite' 
Motion to Amend/Alter 

I'm in receipt of your letter dated 9/4/13. I am out of town so please excuse the informal email response. 

A brief background is in order to put your sanctions threat into context. 

You appeared at the 7/9/13 hearing with your affidavit that attached Ms. Kirk-Hughes' 2010 declaration. My client did 
not have opportunity to rebut that evidence. 

You then submitted the judgment in this case without giving Mr. Bissell or me advance notice ofthe judgment's form or 
filing. Indeed, you could not provide the proper certificates of service when asked. Without notice, you submitted that 
order to the Court. That's ex parte contact. 

You then, without notice to Mr. Bissell or me, filed a Writ of Execution. I asked you to withdraw the Writ of Execution 
giving Kirk-Scott's pending IRCP 59 motion. You refused. 

Against this backdrop you ask me to withdraw Kirk-Scott's IRCP 59 motion and threaten me with sanctions if I don't. You 
cite no authority to support your threat. None exists. 

Nonetheless, Kirk-Scott partially withdraws part of its motion. Kirk-Scott withdraws Its request that the Court amend · 
"Its holding that that default judgment did not award more than what was prayed for in the 2007 complalnt. 11 (See 
Motion to Amend at pg. 4, lines 11-12; pg. 9, lines 7-26; pg. 10; lines 1-4) That issue will be addressed on appeal. The 
remainder of Kirk-Scott's motion stands. 

Matt 

Matthew Z. Crotty 
Crotty & Son Law Firm, PLLC 
421 W. Riverside Ave. 
Ste.1005 
Spokane, Washington 99201 
+ 1.509.850. 7011 
http://www.crottvandson.com/ 
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1 
Matthew Z. Crotty 
ISB #8653 

2 CROTTY & SON LAW FIRM, PLLC 
421 W. Riverside Ave. Ste 1005 

3 Spokane, W A 99201 

4 
Telephone: (509) 850-7011 
Facsimile: (509) 703-7957 

5 Email: matt@crottyandson.com 

6 Attorneys for Defendants 

7 

8 

page ~ 

9 

10 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF 

IDAHO, NAND FOR THE COUNTY OF KOOTENAI 

11 
ALAN GOLUB and MARlL YN GOLUB 

12 husband and wife, 

13 

14 
vs. 

15 

Plaintiffs, 

·16 KIRK-HUGHES DEVELOPiv.IENT, LLC a 
Delaware limited liability company; KIRK.-

17 SCOTI, LTD a Texas corporation; 
INTERNAL REVENUE SERVICE; 

lS TOMLINSON NORTH IDAHO, INC., an 

19 Idaho corporation 

Defendants. 

CaseNo.~ 
Case No~ 

DEFENDANT KIRK-SCOTT, LTD.'s 
MOTIONTOAMEND/ALTERREPLY 
BRIEF 

20 

21 

22 

23 

I. INTRODUCTIOI\" & SUMMARY OF ARGUMENT 

The issue is whether Kirk-Scott should suffer in 2013 because Kirk-Hughes had a 

24 
default judgment entered against it in 2009. Kirk-Scott was not a party to the lawsuit that gave 

25 rise to the 2~09 default judgment.._ Kirk-Scott did not know of the default judgment until 

26 February 2013. Kirk-Scott did not have opportunity to contest Golub's evidence prior to the 

27 

28 

CROTTY & SON LAW FIRM, PLLC 
421 W. Riverside Avenue, Suite 1005 

Spokane, Washington 99201-0300 
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2009 default. In addressing this issue the ~ourt is faced with the choice of amending the 2009 

default judgment to conform with the record or ·allowing plaintiffs to take Kirk-Scott's real 

property via a default judgment whose amount is simply not based on the record. 

The evidence before the Court undisputedly reveals that Golub is entitled to none of the 

$94 I ,000 he obtained by default. Golub admits the Peterson property was sold for $5 million. 

Golub submitted a "listing agreement" in support of his 2009 Motion for Default. The "listing 

agreement" unambiguously states that Golub and Peterson would split the difference between 

$4.4 million and the admitted $5 million sale price: $600,000. Of Golub's $300,000, the record 

reflects that $109,640 and $191,870 should go to Darlene Moore and Tomlinson Black 

respectively. Kirk-Scott asks the Court to use its Rule 59(a)(6) powers to reduce Golub's 

August 19,2013, Judgment to conform to the record. 

Golub ignores the facts and submits an un~ely and disingenuous sanctions threat 

against Kirk-Scott. That sanctions threat should be disregarded and Kirk-Scott's motion should 

be granted. 

II. ARGUMENT 

19 A. Kirk-Scott's Motion is proper under I.R.C.P. 59( a). 

20 

21 

22 

23 

24 

25 

Golub claims that I.R.C.P. 59( a) does not apply because "no trial took place." 

Response at pg. 3). Golub's argument fails for three reasons. 

First, Rule 59( a) is titled "New Trial -Amendment of Judgment- Grounds." By its term 

Rule 59 applies not only to "trials" but "amendment of judgment[s]". Kirk-Scott's motion seek 

to amend the August 19, 2013, judgment to conform to the evidence that Golub placed before th 

26 Court. That evidence undisputedly shows that Golub is not entitled to one cent of th 

27 

28 

DEFENDANT KIRX·SCOTT, LTD's MOTJON TO 
A.\1END/ ALTER REPLY BRIEF - 2 
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12 

$941,000.00 to which he claims entitlement. (Kirk-Scott Motion to Amend/Alter, pg. 

§IIC(l )). Notably, Golub does not dispute the record in his response to Kirk-Scott's motion. 

Second, Rule 59(a)(6) allows altering/amendment of a verdict "or other decision" base 

on insufficient evidence. Kirk-Scott moves to alter/amend a "other decision11 (here the Court' 

August 9, 2013, Order and August 19, 2013, Judgment) under Rule 59 because no evidenc 

exists that Golub is entitled to $941,000 (or the $1.2 million he now claims). Rule 59(a)(l) i 

s:irnilar, it allows amending/altering "any order of the court or abuse of discretion by which eith 

party was prevented from having a fair trial." The Court allowed Mr. Howard's late-flied July 9, 

2013, affidavit to be admitted at oral argument Kirk-Scott objected to the affidavit's admission. 

The Court overruled Kirk-Scott's objection. The Court's ruling deprived Kirk-Scott of th 

13 opportunity to respond to the information containe~ in the affidavit. The Court's rul' 

14 constitutes both an "order of the court" and "abuse of discretion." Rule 59(a)(1) & (6) allo 

15 

16 

.17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Kirk-Scott to bring that issue before the Corut. 

Third, contrary to Golub's argmnent, a trial did take place . 

summary judgment motion that was argued on July 9, 2013. Courts consistently hold that " 

summary judgment motion is like a trial motion for a directed verdict and that 'genuine' allow 

some quantitative determination of the sufficiency of the evidence." McFeely v. United States, 

700 F. Supp. 414, 417 (S.D. Ind. 1988)(citing Collins v. Associated Pathologists, Ltd., 844 F.2 

473 (7th Cir.1988)). 

Ru1e 59 applies. Kirk-Scott's motion is proper under Rule 59. 

DEFENDANT KIRK-SCOTT, LTD's MOT£ ON TO 
AMEND/ALTER REPLY BRIEF - 3 

CROTTY & SON LAW FIRM, PLLC 
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B. Kirk-Scott did not have standing to contest Golub's 2009 default judgment until i 
was made a party to the action in February 2013; thus the issue of when Kirk-Scott beeam 

2 aware of the 2009 default judgment is irrelevant and the Court erred in denying Kirk 
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Scott's motion to vacate by requiring such proof. 

Golub argues that the Court properly required Kirk-Scott to prove "when11 it becam 

aware of the 2009 default judgment. (Golub Response, pg. 5) Golub overlooks the issue o 

standing. It was not until Golub served Kirk-Scott with its 2013 lawsuit that Kirk-Scott (a non 

party to the 2007 action) had standing to vacate the 2009 default judgment. 

The Idaho Supreme Court holds that aggrieved parties have standing to sue and a "part 

aggrieved" is "as any party injuriously affected by the judgment." First State Bank of Eldorad 

v. Rowe, 142 Idaho 608, 612 (2006). Indeed "one must either be a party or a party's lega 

representative in order to have standing to bring any Rule 60(b) motion." In re La Sierra Fin. 

Servs., Inc., 290B.R. 718,727 (B.A.P. 9thCir.2002);KemMfg. Corp. v. Wilder, 817F.2d 1517 

1520 (11th Cir.l987). 

Kirk-Scott was not injuriously affected by the 2009 default judgment: it was not name 

in that judgment nor a party to the 2007 -lawsuit that resulted in the 2009 default judgment. A 

such, Kirk-Scott lacked standing to vacate the default judgment and did not obtain standing unti 

February 2013 when Golub named Kirk-Scott a party to Golub's lawsuit and sought to foreclos 

on the subject property. Accordingly, the issue of "when" (or "whether") Kirk-Scott becam 

aware of the default judgment pre-20 13 is irrelevant to whether Kirk-Scott's motion to vaca 

was timely. Stated differently: even if Kirk-Scott was aware of the default judgment befor 

February 2013 it would have lacked standing to contest the judgment because it was not injure 

by the judgment. 

DEFENDANT KIRK-SCOTT, LTD's MOHON TO 
AMEND/ALTER REPLY BRIEF - 4 
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2 

Accordingly, Kirk-Scott moves the court to amend/alter its August 9, 2013, Order unde 

Rule 59(a)(6)&(7)'s error oflaw standard. 

3 c. 
4 

Kirk-Scott's motion to alter/amend is proper. 

Golub states "Kirk-Scott's Motion here only seeks redress from the Court's ruling on it 
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28 

motion for relief from judgment under Rule 60(b). 11 (Golub Response, pg. 3) Golub's statemen 

is false for (at least) three reasons. 

First, Kirk-Scott seeks to have the August 9, 2013, Order amended to address A1 

Golub's credibility. The issue on Golub's summary judgment was whether Golub met the "goo 

faith11 requirement under I.C. 55-606. The issue of "good faith 11 relates to when the forec1osin 

party (Golub) knew whether the real property (here the subject property) was encumbered (her 

by Kirk-Scott's deed of trust): if the foreclosing party knew of the encumbrance then i 

instrument does not gain priority over the foreclosed-upon party's secured interest in th 

property. The issue of "good faith" turns on a party's credibility. 

Golub raised the "good faith" issue in its summary judgment motion; Kirk-Sco 

responded, and Kirk-Scott's response contained ample evidence that called Golub's cred.ibili . 

(read: 11good faith" under I.C. 55-606) into question .. (Kirk-Scott Mot. Surnm. J. Resp. at ppg. 3 

5; Golub Mot. Summ. J. at pg. 9, ~4.11, pg. 14) The Court did not address I.C. 55-606's "goo 

faith" requirement in its August 9, 2013, Order ·nor address Golub's credibility. Kirk-Scott ask 

the Court to address Golub's credibility in amending/altering the August 9, 2013, Order an 

August 19, 2013, Judgment. (Kirk-Scott Motion, pg. 15) Plainly stated: Golu~'s credibillty doe 

not relate to the Rule 60 motion. 

DEFENDANT KIRK-SCOTT, LID's MOTION TO 
AMEND/ALTER REPLY BRJEF- 5 

CROTTY & SON LAW FIRM, PLLC 
421 W. Riverside Avenue, Suite 1005 

Spokane, Washington 99201-0300 
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Second, Kirk-Scott's motion to alter/amend relates the issue of double recovery. Kirk 

Scott sought to amend/alter the August 19, 2013, Judgment because the Court's August 9, 2013 

Order and August 19, 2013, Judgment allows Oolub to recover twice. (Kirk-Scott Mot., pg. 11 

IS) Golub admits to recovering twice and thinks it's fair. (Kirk-Scott Mot., pg. 11-14) Kirk 

Scott, and the U.S. Supreme Court, disagree. EEOC v. Waffle House, Inc., 534 U.S. 279, 29 

(2002) ("[I]t goes without saying that the courts can and should preclude double recovery by 

individual.'"). Kirk-Scott never got the opportunity to know how much money Peterson pai 

Golub because the Court's August 9, 2013: Order mooted Kirk-Scott's Motion to Compel Golu 

to disclose the amount of money Golub obtained from the Petersons. Kirk-Scott seeks t 

alter/amend the August 9, 2013, Order regarding the Order's mooting of Kirk-Scott's Motion t 

Compel. Rule 59 is the proper vehicle to raise that issue. Kirk-Scott is not asking the Court t 

"reconsider" its denial of Kirk-Scott's Rule 60 motion. 

Third, Kirk-Scott's motion to alter/amend relates to the issue ·of whether su:fficien 

evidence exists to justify awarding Golub $941,000 (now approximately $1.2 million). (Kirk 

Scott Mot., at 10-11). In raising the "there is no evidence to support the amoWlt of th 

19 judgment" issue Kirk-Scott is not asking the Court to "reconsider" its denial of Kirk-Scott's Rul 

20 

21 

22 

23 

24 

25 

26 

27 

28 

60 motion. Kirk-Scott is asking the Court to look at the record because Rule 59(a)(6) allows th 

Court to amend a judgment on "insufficiency of evidence to justify the verdict or othe 

decision." (emphasis added) The August 19, 2013, Judgment is the "other decision" that Kirk-

Scott seeks to alter and Kirk-Scott does so because the record shows that Golub should not hav 

been paid a cent of the $941,000 churned. (Kirk-Scott Mot., pg. 10-11) 

DEFENDANT KIRK-SCOTT, LTD's MOTJON TO 
AMEND/ALTER REPLY BRIEF - 6 
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D. The Rule 11 provision of Golub's response brief should be disregarded and n 
sanctions should issue. 

Golub's Rule 11 threat fails for a variety of reasons. 

rim, Kirk-Scott's motion to amend is brought under Rule 59, not Rule 1 1 (a)(2). 

Nowhere does Kirk-Scott's motion mention Rule ll(a)(2). That Kirk-Scott's Rule 59 motion i 

not written to Golub's liking is not grounds for sanctions. 

Second, l.R.C.P. ll(a)(l) authorizes sanctions "upon motion or upon [the Court's] o 

initiative." I.R.C.P. 7(b)(l)&(2) set out amotion's form. I.R.C.P. 7(b)(3) sets out the timefram 

by which motions must be noted for hearing. Golub has not filed a "motion" for Rule 11 

sanctions. Argument in a response brief is not a motion. Accordingly Golub's sanctions threa 

should be disregarded because it is not properly before the Court on a motion. 

Thlrd, "Rule ll(a)(l) is 'a court management tool' which should be exercised narrowly."1 

Landvik by Landvik v. Herbert, 130 Idaho 54, 61 (Ct. App. 1997)( citing Conley v. Looney, 11 

Idaho 627, 631 (Ct. App. 1990); State of Alaska ex rel. Sweat v. Hansen, 116 Idaho 927, 92 

(Ct.App.1989)). Kirk-Scott seeks to protect itself from, inter alia, (a) having to pay Golub 

double recovery; an~ (b) being subject to an inflated default judgment that is not based on th 

record. Such acts are advocacy, not sanctionable conduct. Jf Mr. Golub were in Kirk-Scott' 

shoes he'd undoubtedly be informing the Court of the exact same issues. 

Fourtl:b even if the Court were to £nd that Kirk-Scott's motion was a Rule ll(a)(2 

motion the Rule 11 requirements would still not be met. Rule 11 requires that a paper be (1) we 

1 Riggins v. Smith, 126 Idaho 1017, 1021 (1995) illustrates the narrow range of Rule 11. Smit 
held that "Smith's awareness of Koehn's perjury during depositions without correcting her o 
informing the opposing counsel of the misrepresentation, may be unethical conduct by Smi 
but such trial activities do not support Rule 11 sanctions." 

DEFENDANT KIRK-SCOIT, LTD's MOTION TO 
AMEND/ALTER REPLY BRIEF - 7 
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grounded in fact, (2) warranted by existing law or a good faith argument for the extension 

modification, or reversal of existing law, and (3) not interposed for any improper purpose, sue 

as to harass or cause unnecessary delay or needless increases in the costs of litigation. I.R. C.P. 

ll(a)(l). "Reasonableness under the circumstances" is the appropriate standard to apply unde 

Rule 11. Durrant v. Christensen, 117 Idaho 70, 74 (1990). The "reasonableness under th 

circumstances., standard requires the trial court to focus on whether the attorney conducted 

''proper investigation upon reasonable inquiry" into the facts and legal theories of the case. Han 

v. Syringa Realty, Inc., 120 Idaho 364, 369 (1991). 

Kirk-Scott moved to vacate Golub's default judgment under IR.CP 60(b)(4), IRC 

60(b)(5), and IRCP 60(b)(6). The Court's August 9, 2013, Order only addresses Kirk-Scott' 

Rule 60(b)(4) motion_ The August 9, 2013, Order does not explain why Kirk-Scott's Rul 

60(b)(5) and (b)(6) motions were denied. One purpose of Rule 59 is to allow a Court t 

alter/amend its orders and/or judgments in order to narrow (or avoid) the issues on appeal. Kirk 

Scott's motion to amend/alter seeks to advance the policy of narrowing appellate issues (and thu 

limiting litigation costs) by asking the Court to explain the reason for not ruling on the Ru1 

60(b)(5) and Rule 60(b)(6) motions. If such a request constitutes a Rule ll(a)(2) motion fo 

20 reconsideration then such a request is certainly "re·asonable under the circumstances." IGrk-Sco 

21 

22 

(who never had the chance to defend itself in the 2007 action that gave rise to the 2009 defaul 

judgment) is trying to narrow (or outright avoid) the issues on appeal by (a) informing the Co 
23 

24 

25 

(under a proper Rule 59 motion) that the Court's July 9, 2013, evidentiary ruling deprived Kirk 

Scott of opportunity to respond to Rule 60 "timeliness" issue and (b) informing the Court that th 

26 issue of"when" non-party Kirk-Scott became aware of the default judgment is irrelevant becaus 

27 

28 

DEFENDANT KIRK-SCOTT, LID's MOTION TO 
AMEND/ALTER REPLY BRIEF- 8 

CROTTY & SON LAW FIRM, PLLC 
421 W. Riverside Avenue, Suite JOOS 

Spokane, Washington 99201-0300 
-· ----
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1 
Kirk-Scott would have lacked standing to contest the default judgment even if it knew of th 

2 judgment. Since Kirk-Scott does not know why the Court did not address the 60(b)(5) an 

3 

4 

5 

6 

7 

8 

60(b)(6) motions it (under Rule 59) submits factual and legal bases to assist the Court 

addressing the 60(b)(S) and 60(b)(6) issues. 

Fifth, Mr. Howard submits a September 4, 2013, letter that he sent Kirk-Scott's counsel 

Mr. Howard neglected to inform the Court of Kirk.;Scott's reply. (Crotty Aff. at -j2) In a gestur 

of good faith Kirk-Scott agreed to strike the Rule 60(b)(4) component of its Motion t 

9 Amend/ Alter brief. Id at Ex. A. Yet Golub's lawyer did not inform the Court of tha 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

communication and addressed the Rule 60(b)(4) issue in response. Sanctions are not prope 

when the party pursuing such sanctions fails to fully inform the Court of its attempts to confer. 

Six, Golub cites one case in support of his "sanctions" threat: Landvik v. Herbert, 13 

Idaho 54 (Ct. App. 1997). If anyone party should be sanctioned under Landvik it is Golub.· 

Landvik involved a personal injury action in which the plaintiff suffered persona 

physical harm at a rock concert and sued varied concert promoters. Id. at 57. An issue w 

whether defendant Herbert was such a promoter. The Court found that: 

[b ]efore Herbert filed his motion for summary judgment, his role with 
respect to the concert was thoroughly explored in depositions and other 
discovery. Herbert, Martin and West all testified in deposition that Herbert 
did not help plan, organize, produce, sponsor or fmance the concert, did 
not furnish any equipment or facilities for the event and did not receive 
any proceeds from the ticket sales. 

Plaintiffs counsel, following discovery, did not dismiss Herbert from the case eve 

though the evidence clearly exculpated Herbert. Landvik, 130 Idaho, at 58. Herbert successful! 

obtained sunnnary judgment dismissal and moved for Rule 11 sanctions. The trial court denie 

the Rule 11 sanctions. Jd. at 61. The appellate court remanded the matter to the trial court fo 

DEFENDANT KIRK·SCOTT, LTD's MOTION TO 
AMEND/ALTER REPLY BRIEF- 9 
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1 further proceedings in order to determine whether plaintiff should be sanctioned for no 

2 dismissing Herbert after learning (through discovery) that Herbert was not at fault. id at 63. 

3 remanding the case Landvik indicated that Rule 11 sanctions would be appropriate afte 

4 "opportunity for formal discovery where answers must be provided under oath and relevan 

5 documentary evidence produced" and such discovery and evidence revealed that no factual bas' 

6 existed to support or continue the litigation. Jd. at 62. 

7 If any party is this case runs afoul of Landvik then it is Golub. Before Golub filed · 

8 2007 lawsuit he was deposed. Golub's "formal discovery [deposition] ... answers ... provide 

9 under oath" revealed: 

10 

11 

12 

13 

14 

15 

16 

17 

18 

• 

• 

• 

On September 25, 2007, Golub testified at deposition under oath 
that "the total commission to all real estate agents would have been 
941,000." (Combined Statement of Facts ~12) 

On September 25, 2007, Golub testified at deposition under oath 
that Darlene Moore would receive $109,640, Tomlinson Black 
would receive $191,870, Pacific Real Estate would receive 
$154,872.50, and Golub would receive $464,617.50 of the 
$941,000 commission. ld 

Although Golub testified, under oath, that he was entitled to (at 
best) $464,617.50 of the $941 ,000, he sued for the entire $941 ,000 
on October 30, 2007.2 

19 Golub testified in his own words that he was entitled to only $464,617.50 oftlle $941,00 

20 yet sued for the entire $941,000 nearly 30 days later. Such conduct is akin to what Landvi 

21 forbids. Golub knew (before filing his 2007 lawsuit) he was not entitled to half of the $941,000 

22 sued for the entire amount anyway, and, by virtue of Kirk-Hughes' lawyer withdrawing, won th 

23 $941,000 not on the merits but a technicality. Kirk-Scott now unjustly suffers as a result. Th 

24 Court should put a stop to Golub's actions and if anyone should be sanctioned it is the plaintiffs. 

25 
2 The evidence Golub subsequently brought before the Court shows that Golub is entitled to non 

26 of that amount. (Kirk-Scott Mot. to Amend/Alter, pg. 10-11) Kirk-Scott asks the Court t 

27 amend the August 19,2013, Judgment to conform to the evidence that is before the Court. 

28 
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lll. CONCLUSION 

Plaintiffs' Motion to Alter/ Am~d should be granted. 

DATED this 23rd day of September 2013. 

CROTTY & SON LAW FIRM, PLLC 

~&;{ ---
MATIHEW Z. ~, ISB: 8653 
421 W. Riverside Ave. Ste 1005 
Spokane, W A 99201 
Telephone: (509) 850-7011 
Email: matt@crottyandson.com 

Attorney for Defendant Kirk-Scott, Ltd. 
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10 
IN THE DISTRICT COURT OF THE FJRST nJDICIAL DISTRICT OF THE STATE OF 

IDAHO. IN AND FOR THE COUNTY OF KOOTENAI 

11 
ALAN GOLUB and MARILYN GOLUB 

12 husband and wife, 

13 

14 
vs. 

15 

Plaintiffs, 

16 KIRK-HUGHES DEVELOPMENT, LLC a 
Delaware limited liability company; KJRK-

17 SCOTT, LTD a Texas corporation; 
JNTERNAL REVENUE SERVICE; 

18 TOMLINSON NORTH IDAHO, INC., an 
19 Idaho corporation 

20 Defendants. 

21 STATE OF WASHINGTON) 
22 : ss. 

County of Spokane ) 
23 

Case No. CV13-866 
Case No. CV07-8038 

AFFIDAVIT OF MATTHE\V Z. 
CROTTY RE CREDIT BID 

24 

25 

26 

27 

28 

I. MATTHEW Z. CROTTY, being first du1y sworn on oath, say: 

1. I am the attorney for Kirk-Scott, Ltd, defendant in the above-captioned actions. 

2. Attached hereto as Exhibit A is a true and correct copy of a September 25,2013, 

AFFJDA VIT OF MATTIIEW Z. CROTI'Y RE CREDIT BID 
• 1 

CROTTY & SON LAW FIRM, PLLC 
421 W. Riverside Avenue, Suite 1005 

Spokane, Washington 99201~0300 
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letter that I received liom plaintiffs' counsel via fucsi~-·-· 

MATIHEW Z. CR . ... 

AFFillAVITOFMATTHEWZ. CROTTYRE CREDITBID CROTTY & SON LAW FIRM, PLLC 
-2 421 W. Riverside Avenue, Suite 1005 

Spokane, Washington 99201-0300 
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P.O. Box 1336 
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Email: dmarfice@ramsdenlyons.com 
Attorney for Defendant Tomlinson North Idaho, Inc. 

Michael S. Bissell 
Campbell & Bissell, PLLC 
820 W. 7th Ave. 
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Email: mbissell@campbell-bissell.com 
Attorney for Defendant Kirk-Hughes Development, LLC 
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CanonCDA FAX. 5098381416 

.._v;,,.,.,,.;·c:.:.: :. "· .. ::_::_,_=; __ :•<·::.:,., ..• _.:· .. : :·-::-_.;:- ... ~ . -:.-?··:.:.; ~: :· ·-: .. :_:>~~t:::~~r~<- . .-- . -~:·- .... 
.··-c~;~:;·~/X?''·~··~··· 

. : .. · · . · ·VIA FACSIMILE TO 509-455-7111 
·· :· MicliBel S. Bissell 

. .: . · CJJDPbcll & Bissell, PLLC 
· · COrbet Aspray House · 

820 .W. 7th Avenue 
Spokane, WA 99204 

R.e: Golab v. Kirk-Rapes 

. Gentlemen: 

L 

.·.: ·. · ... 

,_ . -·: 

The ~se ofthls letter is to propose a settlement of the claims amongst. om reSPeCtive ... _:; .. ~\~ ~:/.:ttl ': 
. ·1n this regard, Mr. Golub bas authorizccl me. to make a settlement offer to ~ eli-.'~~;-: ..... :-<.. . . · 
. which he would trmsfer his ia.terest in tbe three parcels of property at &sue,· iDd. ~~•·M.:·:~>'::;='_·· ·. 

tatisfactionoflhe undedyiogjudgment in exchange for payment of$1,250,000.00,.~,-;,~t:~f-.;··;.,::·~.: 
.. · · muru.l stipulation and dismissal of the~ litigation. · · · · · · >'. ·.: ... · 

·. As )'Ou ·know, Mr. Golub holds a Judguumt apjnst Ms. Kirk-H~, P• -SII!·!I.t!~~§!i 
HJ,Jgbes Development, Kirk-Hughes Associates, bJ~~· a,nd Kelly Pola1is iD the ~~-':aMft~k. 
·st,604,337.SS ($1,616,844.25 less $12,506.70 recoveml fram biDk accounts b.elCl·~~~illri'· 
-~uabes Asaociatc.s). That Judgment is.final aod not appealable by the jud_im.em~ :=~=~::; 
:SQOtt bas -taken a ruo at declaring tbat judgment voi~ but lost that modon. ~ 

. · · ~eot WiD ·imnain in force unless Kirk-Scott is s~cesstUl in the difficult. task 
· ~ !dahD Supreme CoUrt to overturn the trial coUrt's cliscretiOaaryzuliDs,. ·· · 

.. 

c. u.at-.o\!ldalln .. 
~LADdanaa 

. XftH.Bmak • 

. Pllriok l'. Ciaaia • 
~ J. Caatil Ill . 

CinB M. Devlia • 
. '1.1iDotbY.·i.. Pildlcr . 
· David P. DlrciDcr • • 

So!* A. GIDpu ·-. 
Erika B. OrabbJ • 

JC~fby A a.biiiE • 
Mkhld T. ll.o'l¥llnl • 
Cld E.lluebfr • 
CollebC.I...IIIIIId ~ 
JCammi Mlacb Smllh • 
Ricb1n1 W.hlyca 
Jlihy R. a.,. 
Eliabclh A Tel.._ • 
IJnmmaoll Vaoe,Jr. • 
~1). W"lllillu .... 

·0/CMMMI 
cOartuy Jt.lHiaudoia • 
Slllpllcal L. Falllllll . 
~B. HGIIIld • 
Fml C. PJIIaz 
I..,adaD 0. JlMI!II!wn 
J-E.hllll 
Lucblda s. Wlllley 

. . 
.f/1-..-.~~~~ W.L ~---ltlr C4lD.IIl,·llt.,.j.JIY.,itfMt•tl. . . . . .· :·-. 
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CanonCDA 

: : ·_: ::_._::-:~rer:~:;::; ·:::~;. -~-- . ;·~·::;·~~~: · 

~~;~?··.f··i ~ ·. ' ' ' 
~<'iJ.(·~·<} .. _<As,J' ~~-of:thit Judgment, Mr. Golub is now the owner of the three la.JilQ·.Jl~~J~:~MJ!JJII 
::;::.~{:~·-: .. ,: .' :. ·. $);.~.~~-00. of·his'judginent at the recent .Sbcriff Sa:le. This_ leaves. a .... ~.-• .J 

x~::::?;, __ .::_;··.:'_j~i:tO. Contiau~ to pursue against. Ms. ICirk-Bugbes and her re·,~G--.:~Qd1;iif,af.;Wij 

~l:~_~:~(:·~~:. _---~:~~~j~ellt in Nevad& ·. . ·. · . . . · ... · . . . 

.,::-,::~;~_·:~ . .-·. -)~.:~ed· ~Development's ~of the property, ami now bavi»,Jqo" •· •. •.s~ 
:~.;':.\·:.::-:· · .. ·::. S~tt'-ia ·facinc a loaa of$l.3M .. While-Kirk-Scott does ~ve the·~iUty to · · . 
· --/)·; .-.'_/:-~: IIUCh.• appeu: 1) ~ll be costly; 2) will likely take two yeam m-·_:11:&Dl~8_;Jiillliliill 
:/: :~:.- ·. :·.: :. ·. , ~~t _it;le ~; and 3) carries poor o~ of 8'!1CCC'SS· ID the meantime, l iOIIub-.. 1!1 

::: ··: ··:· .-.. ·. · -~.unleu Kilt-Scott posts a S2.2M supersedeas bond. Even if it ~-to_ .. P,-~,~~ 
:: __ >-:·.:· . :~·: sijnl·ctian~ at appoal, Kirk-Scott nms the risk that:. I) GOhlb will'bave no abilitY·~-+'~'~~~ 
:- · .: : :._. : · tl;to.le.fimds will be eXempt &om execution; or 2) it will hAve to Htigate against .me D. •~·--• 
· · · .tide~- the properties. · · · 

· Wits~~ in mind, our proposal prcsenll Kirk-Scott with the opportu.Jlltf.:m:.~.M~:;~!­
.tiUe tD the tbJee properties for $1.2SM (SlSO~OOO lcsS than the cost to redeem). :_lla,1•;~$.-~}.:{­
combined value of approximately Sl.SM, tbis wculd provide Kirk-Sc:ott with --~:tb.!l;,tllllt.~: 
opPortaity to recoup a portion of its $1.3M loss. At the same time, il would ~.1~~8-i::i_;_ 

Hugh• and the related judgment debtors from the remaining S204k deficimu:y ~==~~~~~­
.Golub bas every intcDt on pursuing. FmaJiy, aCceptance of this scttlemeat woWd 
Scott's ccrtai,n appeal-related legal expcmses (S30k+). In short, a settlement of S1.2S;M .. 1qijJfl 
result in a net return to Kirlc-Scott and Kirk-Hughes of$SOOk+; 2) provide an d.'~ ~,-•v..:· 
litiption; and 3) preserve Kiik.-Scott's ability to pumue my remaining loss.uncllr it$ .. ~1J.i!iMIJ~: . 

. . Note from KH _Development. · 

U~de:'" the circumstances, I believe ~at this ~posal provides re&$0D&blC ~-:~~:{'~,::·· ·: 
ongomg matter. Ilo~k forward to heanng from )'OU after_you have had an oppornmity~; .... :.,;_:~.~--: . 
the~_ issues ~th your clients. · '> ·.- · ':.:'_>· :'•~- · 

Mm;mdl. 
457165 

.. · .. ·' 
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Matthew Z. Crotty 
ISB #8653 
CROTTY & SON LAW FIRM, PLLC 
421 W. Riverside Ave. Ste 1005 
Spokane, WA 99201 
Telephone: (509) 850-7011 
Facsimile: (509) 703-7957 
Email: matt@crottyandson.com 

Attorneys for Defendant Kirk-Scott, Ltd. 

::;·rA.T[ C~ tDAHO ~ 
COUHTY OF KOOTENAlf SS 
FILEO:'fO S CzO 
2013SEP30 PH 1:37 

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 

ALAN GOLUB and MARILYN ) Case No. CV 07-8038 
GOLUB, husband and wife, ) [Consolidated Case No.: CV 13-866] 

) 
Plaintiffs, ) 

) 
vs. ) NOTICE OF APPEAL 

) 
KIRK-HUGHES DEVELOPMENT, ) 
LLC, a Delaware limited liability ) 
company; KIRK-SCOTT, LTD., a Texas ) 
corporation; INTERNAL REVENUE ) 
SERVICE; TOMLINSON NORTH ) 
IDAHO, INC., an Idaho corporation, ) 

) 
Defendants. ) 

ALAN GOLUB and MARILYN ) 
GOLUB, husband and wife, ) 

) 
Plaintiffs, ) 

) 
vs. ) 

) 
GERALDINE KIRK-HUGHES and ) 
PETER SAMPSON, husband and wife; ) 
KIRK-HUGHES DEVELOPMENT, ) 

.~ 

LLC, a Delaware limited liability ) 
company; KIRK-HUGHES & ) 
ASSOCIATES, INC., a Nevada ) 
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corporation; KELLY POLATIS, an ) 
individual, and DELANO D. and ) 
LENORE J. PETERSON, husband and ) 
wife, ) 

) 
Defendants. ) 

TO: THE ABOVE NAMED RESPONDENTS, ALAN AND MARILYN GOLUB AND 

THE PARTYS' ATTORNEY, MICHAEL T. HOWARD, AND THE CLERK OF THE 

ABOVE ENTITLED COURT 

NOTICE IS HEREBY GIVEN THAT: 

1. The above named appellant Kirk-Scott, Ltd. (Kirk-Scott) appeals against the 

above named respondents to the Idaho Supreme Court from: (1) the August 9, 

2013, Order (i) Denying Kirk-Scott's Motion to Dismiss, (ii) Denying Kirk-Scott's 

Motion to Vacate, and (iii) Granting Respondents' Motion for Summary 

Judgment; (2) the August 19, 2013, Judgment; and, (3) the September 27, 2013, 

Order1 Denying Kirk-Scott's Motion to Alter/ Amend the aforementioned August 

9, 2013, and August 19, 2013, Order and Judgment. The above-referenced Orders 

and Judgment were entered in the above entitled action on August 9, 2013, August 

19, 2013, and September 27, 2013, with the Honorable Judge Lansing Haynes, 

presiding. 

2. That the party has a right to appeal to the Idaho Supreme Court, and the 

Judgments or Orders described in paragraph 1 above are appealable orders under 

and pursuant to Rule 11(a)(1)(3)(5)(7) I.A.R. 

D This is an EXPEDITED APPEAL pursuant to I.A.R. 12.2. 

3. The issues on appeal that the appellant intends to assert in the appeal are: 

1 The September 27,2013, Order referenced was orally entered by the Court on September 27,2013. The 
Court gave Respondents' counsel instruction to prepare an Order. That yet-to-be-published Order is 
incorporated by Kirk-Scott as part of its Notice of Appeal. 
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(A) The trial court erred in granting respondents' Motion for Summary 

Judgment by failing to address whether respondent met the "good faith" element 

required under IC 55-606. By not addressing the "good faith" element ofiC 55-

606 the Court missed, inter alia, a clear issue of fact. 

(B) The trial court erred in denying Kirk-Scott, Ltd.'s motion to vacate 

because Kirk-Scott did not establish "when" it became aware of the existence of a 

March 11, 2009, default judgment. Kirk -Scott was not a party to the action in 

which the March 11, 2009, default judgment was entered; accordingly, the Court 

erred in making a non-party to the action that gave rise to the default judgment 

establish "when" it became aware ofthe default judgment before respondent 

named Kirk-Scott in the above-referenced 2013 action. Stated simply, before 

being named in the 2013 lawsuit non-party Kirk-Scott lacked standing to contest 

the default judgment thus the issue of "when" Kirk-Scott became aware of the 

2009 default judgment is irrelevant and the trial court erred in denying Kirk­

Scott's motion to vacate on that ground. 

(C) The Idaho Supreme Court consistently holds that a default judgment 

cannot grant relief greater than what was prayed for in the Complaint. The March 

11, 2009, default judgment granted relief greater than what was prayed for in the 

underlying Complaint. The trial court erred in denying Kirk-Scott, Ltd.'s motion 

to vacate on that ground. 

(D) The trial court erred in granting respondents' motion for summary 

judgment by not addressing, in its Order, Kirk-Scott, Ltd.'s arguments that: (a) 

respondents' default judgment was invalid because it was not supported by 

valuable consideration; (b) respondents' default judgment was invalid because it 

lacked a Rule 54(b) certificate; and, (c) respondent's default judgment was invalid 

because the affidavit in support of said default judgment named only one 

defendant but the Court allowed the default judgment to be entered against four 

other defendants who were not named in the affidavits in support of the default 

judgment. 
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(E) The trial court erred in granting respondents' motion for summary 

judgment by finding that Kirk-Scott, Ltd.'s deed of trust was not properly 

acknowledged. 

(F) The trial court erred in denying Kirk-Scott, Ltd.'s motion to dismiss by 

finding that Kirk-Scott improperly recorded its deed of trust during a bankruptcy 

proceeding. 

(G) The trial court erred in denying Kirk-Scott, Ltd.'s IRCP 60(b)(5) & (6) 

motions to vacate by, inter alia, not specifically addressing those motions in its 

order denying Kirk-Scott, Ltd.'s IRCP 60(b)(4) motion to vacate. Kirk-Scott 

moved to vacate respondents' default judgment under IRCP 60(b)(4), (5), and (6) 

but the Court's August 9, 2013, Order, which denied the Rule 60(b)(4) motion, did 

not address Kirk-Scott's Rule 60(b)(5) & (6) motions. 

(H) The trial court erred in denying Kirk-Scott's motion to vacate under IRCP 

60(b)(6) because the respondents' default judgment did not comport with IRCP 

55(b)(1) as the affidavit in support of the default judgment named one defendant 

but the trial court granted the default judgment against four other defendants who 

were not named in the affidavit in support of the March 11, 2009, default 

judgment. 

(I) The trial court erred in denying Kirk-Scott's motion to vacate under IRCP 

60(b)(5) because the March 11, 2009, default judgment was a prospective 

judgment. 

(J) The trial court erred in denying Kirk-Scott's motion to amend/alter the 

judgment. Kirk-Scott's Rule 59(a)(1)(6)&(7) motion sought to amend the August 

19, 2013, Judgment because the Judgment was (i) not supported by the evidence 

and (ii) allowed respondents to recover twice for the same harm. 

4. Has an order been entered sealing all or any portion of the record? No. 

If so, what portion? N/A. 

5. (a) Is a reporter's transcript requested? Yes. 

(b) The appellant requests the preparation of the following portions 
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ofthe reporter's standard transcript, as defined in Rule 25(c), I.A.R., in hard copy 

and electronic copy: Appellant requests transcripts ofthe July 9, 2013, motion for 

summary judgment, motion to vacate, and motion to dismiss hearing and the 

September 27, 2013, motion to amend/alter hearing. The court reporter for the 

July 9, 2013, and September 27, 2013, hearings was Valarie E. Nunmacher, 

Kootenai County District Court 324 West Garden Ave. Coeur d'Alene, ID 83816. 

On September 27, 2013, Ms. Nunmacher informed Kirk-Scott's counsel that the 

transcription costs was approximately $325.00 for both hearings. 

6. The appellant requests the following documents to be includ~d in the clerk's 

record in addition to those automatically included under Rule 28, I.A.R.: 

(A) Respondents' Complaint - Filed 1/25/13 

(B) Kirk-Scott's Answer- Filed 3/14/13 

(C) Kirk-Scott's Motion to Dismiss and Memorandum in Support of Motion to 

Dismiss - Filed 4/30/13 

(D) Respondents' Motion for Summary Judgment, Memorandum in Support of 

Motion for Summary Judgment, Affidavit of Michael T. Howard, and Affidavit of 

Alan Golub - Filed 5/9/13 

(E) Respondents' Response to Kirk-Scott's Motion to Dismiss - Filed 5/14/13 

(F) Kirk-Scott's Motion and Memorandum reMotion to Vacate Default 

Judgment - Filed 6/24113 

(G) Kirk-Scott's Combined Statement ofFacts- Filed 6/24/13 

(H) Kirk-Scott's Response to Respondents' Motion for Summary Judgment-

Filed 6/24/13 

(I) Affidavit of Balinda Antoine - Filed 6/24/13 

(J) Affidavit ofMatthew Z. Crotty- Filed 6/24/13 

(K) Kirk-Scott's Motion to Dismiss Reply Brief- Filed 6/24/13 

(L) Kirk-Hughes' et al's Notice of Joinder- Filed 6/24/13 

(M) Kirk-Hughes' et al's Summary Judgment Response- Filed 6/24/13 

(N) Affidavit of Richard L. Campbell - Filed 6/24/13 
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(0) Affidavit of Melody Jones, Affidavit of Geraldine Kirk-Hughes, Affidavit 

of Darlene Moore - Filed 6/24113 

(P) Golubs' Reply re Summary Judgment, 2xHoward Affidavits (Mr. Howard 

filed two affidavits on 7/2/13, one contains discovery responses, the second 

contains legislative history) and Golub's Response re Kirk-Scott's Motion to 

Vacate - Filed 7/2113 

(Q) Kirk-Scott's Motion to Vacate Reply Brief and Kirk-Hughes' Joinder and 

Response to Kirk -Scott's Reply Brief- Filed 7/3113 

(R) Affidavit of Michael Howard - Filed 7/9/13 

(S) \ Kirk-Scott's Motion to Compel, Memorandum in Support of Motion to 

Compel, Note for Hearing, and Affidavit of Matt Crotty reMotion to Compel­

Filed 7/25/13 

(T) Court's Memorandum Decision and Order - Filed 8/9113 

(U) Judgment- Filed 8/21/13 (but signed 8/19/13) 

(V) Kirk-Scott's Motion and Memorandum re Motion to Alter/ Amend, 

Affidavit of Matthew Z. Crotty, Note for Hearing, and Second Affidavit of 

Balinda Antoine - Filed 8/21113 

(W) Golub's Response re Motion to Amend/ Alter and Affidavit of Howard -

Filed 9/19/13 

(X) Kirk-Scott's Motion to Amend/ Alter Reply Brief and Second Affidavit of 

Crotty - Filed 9/23113 

(Y) Affidavit of Matthew Crotty re Credit Bid - Filed 9/26/13 

(Z) Writ of Execution, Affidavit in Support ofExecution, Application for Writ 

of Execution - Filed 8/15113 

(AA) Kirk-Hughes' Motion and Memorandum re Stay Writ of Execution- Filed 

8/27/13 

(BB) Golubs' Response reMotion to Stay and Affidavit of Howard- Filed 

9/5113 

(CC) Kirk-Hughes' Reply and Affidavit of Mike Bissell - Filed 9/9/13 

(DD) Order re Kirk-Hughes' Motion to Stay- Filed 9/13/13 
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7. Civil Cases Only. The appellate requests the following documents, charts, or 

pictures offered or admitted as exhibits to be copied and sent to the Supreme 

Court. NIA 

8. I certify: 

(a) That a copy ofthis notice of appeal has been served on each reporter of whom 

a transcript has been requested as named below at the address set out below: 

Name and address: Valarie E. Nunmacher, Kootenai County District Court, 324 

West Garden Ave. Coeur d'Alene, ID 83816. 

(b) (1) X That the clerk of the district court or administrative agency has been 
paid the estimated fee for preparation of the reporter's transcript. (Defendants 
Geraldine Kirk-Hughes, et. al, are filing a Notice of Appeal on 9130113. Said 
defendants' Notice of Appeal is filed in conjunction with - and will be joined with 
-Kirk-Scott's Notice of Appeal. Therefore Defendants Kirk-Hughes, et. al. are 
paying for the transcription costs, including Kirk-Scott's costs.) 

(c) (1) X That the estimated fee for preparation of the clerk's or agency's 
record has been paid. (Defendants Geraldine Kirk-Hughes, et. al, are filing a 
Notice of Appeal on 9130113. Said defendants' Notice of Appeal is filed in 
conjunction with - and will be joined with - Kirk-Scott's Notice of Appeal. 
Therefore Defendants Kirk-Hughes, et. al. are paying for the record copying 
costs, including Kirk-Scott's costs.) 

(d) ( 1) X That the appellate filing fee has been paid. 

(e) That service has been made upon all parties required to be served pursuant to 

Rule 20 (and the attorney general ofldaho pursuant to Section 67-1401(1), Idaho 

Code). 

II 

II 

II 

II 

II 
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Matthew Z. Crotty .~--~--· 

Attorneys for the Appellant Kirk-Scott, Ltd. 

SUBSCRIBED AND S 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the 30th day of September, 2013, I caused to be 
served a true and correct copy of the foregoing document to the following: 

0 HANDDELIVERY 
IZI u.s. MAIL 
0 OVERNIGHT MAIL 
D FACSIMILE 
IZI EMAIL 

IZJ HAND DELIVERY 
D U.S.MAIL 
0 OVERNIGHT MAIL 
D FACSIMILE 
IZI EMAIL 

0 HAND DELIVERY 
D U.S.MAIL 
0 OVERNIGHT MAIL 
D FACSIMILE 
IZI EMAIL 
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Michael T. Howard 
Winston & Cashatt, P.S. 
601 W. Riverside #1900 
Spokane, WA 99201 

Michael S. Bissell 
CAMPBELL & BISSELL, PLLC 
Corbet-Aspray House 
820 W. ih Avenue 
Spokane, Washington 99204 

DouglasS. Marfice 
Ramsden & Lyons 
P.O. Box 1336 
Coeur d'Alene, ID 83816 

MATTHEW Z. CROTTY 
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MICHAEL S. BISSELL 
CAMPBELL & BISSELL, PLLC 
Corbet-Aspray House 
820 W. ih A venue 
Spokane, Washington 99204 
Telephone: (509) 455-7100 
Facsimile: (509) 455-7111 
ISB No. 5762 

S1A] {:.- (il~- I 

COUt·i'f·,':'' I_UAHO ' 
FIL{D: r U!- KOOTEJiA!l SS 

'1t7<; 8'--~ 
20!3 SEP 30 PH 

I: 38 

. r:E~ COURT 

Attorneys for Defendants/Appellants Kirk-Hughes 
Development, LLC, Kirk-Hughes & 
Associates, Inc., Geraldine Kirk-Hughes, 
and Peter Sampson 

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 

ALAN GOLUB and MARILYN 
GOLUB, husband and wife, 

Plaintiff/Respondents, 

vs. 

KIRK-HUGHES DEVELOPMENT, 
LLC, a Delaware limited liability 
company; KIRK-SCOTT, LTD., a Texas 
corporation; INTERNAL REVENUE 
SERVICE; TOMLINSON NORTH 
IDAHO, INC., an Idaho corporation, 

Defendants, 

KIRK-HUGHES DEVELOPMENT, 
LLC, a Delaware limited liability 
company; 

Appellant. 
ALAN GOLUB and MARILYN 
GOLUB, husband and wife, 

Plaintiffs/Respondents, 

NOTICE OF APPEAL - 1 

) Case No. CV 07-8038 
) [Consolidated Case No.: CV 13-866] 
) 
) 
) NOTICE OF APPEAL 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
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) 

) 
vs. ) 

) 
GERALDINE KIRK-HUGHES and ) 
PETER SAMPSON, husband and wife; ) 
KIRK-HUGHES DEVELOPMENT, ) 
LLC, a Delaware limited liability ) 
company; KIRK-HUGHES & ) 
ASSOCIATES, INC., a Nevada ) 
corporation; KELLY POLATIS, an ) 
individual, and DELANO D. and ) 
LENORE J. PETERSON, husband and ) 
wife, ) 

Defendants, ) 
) 

GERALDINE KIRK-HUGHES and ) 
PETER SAMPSON, husband and wife; ) 
KIRK-HUGHES DEVELOPMENT, ) 
LLC, a Delaware limited liability ) 
company; KIRK-HUGHES & ) 
ASSOCIATES, INC., a Nevada ) 
corporation; ) 

) 
Appellants. ) 

TO: 
AND TO: 

The Above-Named Respondents, ALAN AND MARILYN GOLUB 
Their Attorney, MICHAEL T. HOWARD, 

AND TO: THE CLERK OF THE ABOVE ENTITLED COURT 

NOTICE IS HEREBY GIVEN THAT: 

1. The above-named Appellants, Kirk-Hughes Development, LLC, Kirk-Hughes & 
Associates, Inc., Geraldine Kirk-Hughes, and Peter Sampson ("Appellants") 
appeal against the above-named respondents to the Idaho Supreme Court from: 

(1) the August 9, 2013, Order Denying Kirk-Scott's Motion to Dismiss, 
Denying Kirk-Scott's Motion to Vacate, and Granting Respondents' 
Motion for Summary Judgment; 

(2) the August 19, 2013, Judgment; and 

(3) the September 13, 2013, Order re: Kirk-Hughes Development, LLC, et 
al.'s Motion to Stay Execution of Writ. 
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2. That the parties have a right to appeal to the Idaho Supreme Court, and the 
Judgments or Orders described in paragraph 1 above are appealable orders under 
and pursuant to Rule 11(a)(l) I.A.R. 

D This is an EXPEDITED APPEAL pursuant to I.A.R. 12.2. 

3. The issues on appeal that the Appellants intend to assert in the appeal are: 

(A) Does a deed of trust which was executed in Nevada and in accordance 
with Nevada law, and which encumbers Idaho real property, have priority 
over subsequent interests in the property when the deed of trust does not 
have an acknowledgement as required by Idaho law? 

(B) Does a deed of trust which existed before the debtor filed for bankruptcy, 
but which was recorded during the debtor's bankruptcy, have priority over 
a judgment which is recorded after the bankruptcy is dismissed when the 
judgment creditor was aware ofthe deed of trust? 

(C) Did the trial court error in denying Appellants Motion to Stay the Writ of 
Execution? 

4. Has an order been entered sealing all or any portion of the record? No. 

If so, what portion? N/A. 

5. (a) 
(b) 

Is a reporter's transcript requested? Yes. 
Appellants request the preparation of the following portions of the 
reporter's standard transcript, as defined in Rule 25(c), I.A.R., in hard copy 
and electronic format: 

• Transcripts of the July 9, 2013, motion for summary judgment, 
motion to vacate, and motion to dismiss hearing. 

• Transcripts of the September 27, 2013, motion to amend/alter 
hearing. 

Court Reporter, Valerie E. Nunmacher, Kootenai County District Court, 
324 West Garden Avenue, Coeur d'Alene, ID 83816, transcribed both 
hearings. On September 27, 2013, Ms. Larson informed counsel that the 
transcription costs were approximately $325.00. 

6. The appellant requests the following documents to be included in the clerk's 
record in addition to those automatically included under Rule 28, I.A.R.: 

(A) Respondents' Complaint (Filed 1/25/13); 

(B) Kirk-Scott's Answer (Filed 3114113); 

' t 
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(C) Kirk-Scott's Motion to Dismiss and Memorandum in Support of Motion to 
Dismiss (Filed 4/30/13); 

(D) Respondents' Motion for Summary Judgment, Memorandum in Support of 
Motion for Summary Judgment, Affidavit of Michael T. Howard, and 
Affidavit of Alan Golub (Filed 5/9/13); 

(E) Respondents' Response to Kirk-Scott's Motion to Dismiss (Filed 5114113); 

(F) Kirk-Scott's Motion and Memorandum re Motion to Vacate Default 
Judgment (Filed 6/24/13); 

(G) Kirk-Scott's Combined Statement of Facts (Filed 6/24/13); 

(H) Kirk-Scott's Response to Respondents' Motion for Summary Judgment 
(Filed 6/24/13); 

(I) Affidavit ofBalinda Antoine (Filed 6/24113); 

(J) Affidavit of Matthew Z. Crotty (Filed 6/24/13); 

(K) Kirk-Scott's Motion to Dismiss Reply Brief (Filed 6/24/13); 

(L) Kirk-Hughes' et al's Notice of Joinder (Filed 6/24/13); 

(M) Kirk-Hughes' et al's Summary Judgment Response (Filed 6/24/13); 

(N) Affidavit of Richard L. Campbell (Filed 6/24/13); 

(0) Affidavit of Melody Jones, Affidavit of Geraldine Kirk-Hughes, Affidavit 
of Darlene Moore (Filed 6/24/13); 

(P) Golubs' Reply re Summary Judgment, Mike Howard Affidavits (two) 
(filed on 7/2/13, one contains discovery responses, the second contains 
legislative history) and Golub's Response re Kirk-Scott's Motion to Vacate 
(Filed 7 /2/13); 

(Q) Kirk-Scott's Motion to Vacate Reply Brief and Kirk-Hughes' Joinder and 
Response to Kirk-Scott's Reply Brief (Filed 7 /3/13); 

(R) Affidavit of Michael Howard (Filed 7 /9/13); 

(S) Kirk-Scott's Motion to Compel, Memorandum in Support of Motion to 
Compel, Affidavit of Matt Crotty reMotion to Compel (Filed 7/25113); 

(T) Court's Memorandum Decision and Order (Filed 8/9/13); 
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(U) Judgment (Filed 8/21/13, but signed 8/19/13); 

(V) Kirk-Scott's Motion and Memorandum re Motion to Alter/Amend, 
Affidavit of Matthew Z. Crotty, and Second Affidavit of Balinda Antoine 
(Filed 8/21113); 

(W) Golub's Response re Motion to Amend/ Alter and Affidavit of Howard 
(Filed 9/20/13); 

(X) Kirk-Scott's Motion to Amend/Alter Reply Brief and Second Affidavit of 
(Crotty- Filed 9/23/13); 

(Y) Affidavit of Matthew Crotty re Credit Bid - Filed 9/26113; 

(Z) Writ ofExecution, Affidavit in Support of Execution, Application for Writ 
ofExecution (Filed 8/15/13); 

(AA) Kirk-Hughes' Motion and Memorandum re Stay Writ of Execution (Filed 
8/27/13); 

(BB) Golubs' Response re Motion to Stay and Affidavit of Howard (Filed 
9/6/13); 

(CC) Kirk-Hughes' Reply and Affidavit ofMike Bissell (Filed 9/9113); and 

(DD) Order re Kirk-Hughes' Motion to Stay Execution of Writ (Filed 9/13/13). 

7. Civil Cases Only. The appellate requests the following documents, charts, or 
pictures offered or admitted as exhibits to be copied and sent to the Supreme 
Court. N/A 

8. I certify: 

(a) That a copy of this Notice of Appeal has been served on each reporter of 
whom a transcript has been requested as named below at the address set out 
below: 

Valerie E. Nunmacher 
Kootenai County District Court 
324 West Garden Avenue 
Coeur d'Alene, ID 83816 

(b) (1) That the clerk of the district court or administrative agency has been paid 
the estimated fee for preparation of the reporter's transcript. (Defendant 
Kirk-Scott, Ltd. is filing a Notice of Appeal on 9/30/13. Said defendant's 
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Notice of Appeal is filed in conjunction with - and will be joined with 
Appellants Notice of Appeal. Therefore Appellants are paying for the 
transcription costs, including Kirk-Scott's costs.) 

(c) (1) That the estimated fee for preparation of the clerk's or agency's record has 
been paid. (Defendant Kirk-Scott, Ltd. is filing a Notice of Appeal on 
9/30/13. Said defendant's Notice of Appeal is filed in conjunction with -
and will be joined with Appellants Notice of Appeal. Therefore 
Appellants are paying for the record copying costs, including Kirk-Scott's 
costs.) -

(d) (1) That the appellate filing fee has been paid. 

(e) That service has been made upon all parties required to be served pursuant to 
Rule 20 (and the attorney general of Idaho pursuant to Section 67-1401(1), 
Idaho Code). 

DATED this 1£J day of September, 2013. 

Data\1723\drafts\Notice of Appeal.20130930.docx 
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CAMPBELL & BISSEL 

Attorneys for Defendants/Appellants Kirk-Hughes 
Development, LLC, Kirk-Hughes & 
Associates, Inc., Geraldine Kirk-Hughes, 
and Peter Sampson 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the~~ day of September, 2013, I caused to be 
served a true and correct copy of the foregoing document to the following: 

D HAND DELIVERY Michael T. Howard 
g] U.S. MAIL Winston & Cashatt, P.S. 
D OVERNIGHT MAIL 601 W. Riverside #1900 
D FACSIMILE Spokane, W A 99201 

Kl EMAIL 

D HAND DELIVERY Matthew Z. Crotty 
~ U.S. MAIL Crotty & Son Law Firm, PLLC 
D OVERNIGHT MAIL 421 W. Riverside Avenue, Ste. 1005 
D FACSIMILE Spokane, W A 99201 
D EMAIL 

D HAND DELIVERY Douglas S. Marfice 
8] U.S. MAIL Ramsden & Lyons 
D OVERNIGHT MAIL P.O. Box 1336 
D FACSIMILE Coeur d'Alene, ID ~816 
D EMAIL 

~~' 
MICHAEL S. BISSELL 
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STATE OF IDAHO ) 
COUNTY OF KOOTENAil SS 
FILED: 

20130CT -2 PH 2: 0!' 

7 

8 

9 

IN THE DISTRICT COURT OF THE FIRST TIJDICIAL DISTRICT OF THE 
STATE OF IDAHO, COUNTY OF KOOTENAI 

10 
ALAN GOLUB and MARILYN GOLUB, 
husband and wife, 

11 

12 
vs. 

Plaintiffs, 

GERALDINE KIRK-HUGHES and PETER 
13 SAMPSON, husband and wife; KIRK­

HUGHES DEVELOPMENT, LLC, a 
14 Delaware limited liability company; KIRK-
15 HUGHES & ASSOCIATES, INC., a 

Nevada corporation; KELLY POLATIS, an 
16 individual, and DELANO D. and LENORE 

J. PETERSON, husband and wife, 
17 

18 
Defendants. 

19 ALAN GOLUB and MARILYN GOLUB, 
husband and wife, 

20 

21 
vs. 

Plaintiffs, 

22 
KIRK-HUGHES DEVELOPMENT, LLC, a 
Delaware limited liability company; KIRK­
SCOTT, LTD, a Texas corporation; 
INTERNAL REVENUE SERVICE; 

23 

24 TOMLINSON NORTH IDAHO, INC., an 
Idaho corporation, 

25 

26 

Defendants. 
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On September 27, 2013, Matthew Z. Crotty, Attorney for Defendant Kirk-Scott, Ltd., 

joined by Attorney Michael S. Bissell, Attorney for Defendants Kirk-Hughes Development, 

LLC; Kirk-Hughes & Associates, Inc.; Geraldine Kirk-Hughes; and Peter Sampson, appeared 

before the undersigned to argue their Motion to Amend/Alter Judgment. Michael T. Howard, 

attorney for Plaintiffs, also appeared. 

Having reviewed the pleadings filed by the parties and after hearing the arguments of the 

parties, the Court made its oral ruling in open court. 

THEREFORE, IT IS HEREBY ORDERED: Based upon the reasoning provided in 

open court, this Court, in its discretion, denies Defendants' Motion to Amend/Alter Judgment. 

DONEINOPENCOURTthis d.. dayof Vc.\o~"\ ,2013. 

ORDER RE KIRK-SCOTT'S MOTION TO 
AMEND/ALTER JUDGMENT- PAGE 2 
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Golub vs Kirk-Hughes, etal 41501-2013 and 41505-2013 542 of 584



1 I hereby certify that I caused a true and 
complete copy of the foregoing to be [ ] mailed, 

2 postage prepaid; [ ] hand delivered; [-::sent 

3 
via facsimile on this d2_ day of Qd, , 
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5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
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22 

23 

24 
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26 

w=.L..L,-+' to: 

Michael T. Howard 
Winston & Cashatt, Lawyers, a Professional Service Corporation 
250 Northwest Boulevard, Suite 206 
Coeur d'Alene, ID 83814 
Fax: 208-765-2121 
Attorney for Plaintiffs 

DouglasS. Marfice 
Ramsden & Lyons 
P.O. Box 1336 
Coeur d'Alene, ID 83816 
Fax: (208) 664-5884 
Attorney for for Defendant, Tomlinson North Idaho, Inc. 

Michael S. Bissell 
Campbell & Bissell, PLLC 
Corbet Aspray House 
820 W. 7th Avenue 
Spokane, WA 99204 
Fax: (509) 455-7111 
Attorney for Defendant, Kirk-Hughes Development, LLC 

Matthew Z. Crotty 
Crotty & Son Law Firm, PLLC 
421 W. Riverside Ave., Suite 1005 
Spokane, WA 99201 
Fax: (509) 703-7957 
Attorney for Defendant, Kirk-Scott, Ltd. 
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MICHAEL S. BISSELL 
CAMPBELL & BISSELL, PLLC 
Corbet-Aspray House 
820 W. ih Avenue 
Spokane, Washington 99204 
Telephone: (509) 455-7100 
Facsimile: (509) 455-7111 
ISB No. 5762 
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FILED: ' -" I 

2013 OCT I 0 AH /0: 03 
CLERK DISTRICT COURT 
(tt-K\/\~ e .. _ ' 

DEPUTYvf..\h~ 16 

Attorneys for Defendants/Appellants Kirk-Hughes 
Development, LLC, Kirk-Hughes & 
Associates, Inc., Geraldine Kirk-Hughes, 
and Peter Sampson 

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 

ALAN GOLUB and MARILYN 
GOLUB, husband and wife, 

Plaintiff/Respondents, 

vs. 

KIRK-HUGHES DEVELOPMENT, 
LLC, a Delaware limited liability 
company; KIRK-SCOTT, LTD., a Texas 
corporation; INTERNAL REVENUE 
SERVICE; TOMLINSON NORTH 
IDAHO, INC., an Idaho corporation, 

Defendants, 

KIRK-HUGHES DEVELOPMENT, 
LLC, a Delaware limited liability 
company; 

Appellant. 
ALAN GOLUB and MARILYN 
GOLUB, husband and wife, 

Plaintiffs/Respondents, 

) 
) 
) 
) 

Case No. CV 07-8038 
[Consolidated Case No.: CV 13-866] 

) REQUEST FOR ADDITIONAL 
) TRANSCRIPT 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
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) 
vs. ) 

) 
GERALDINE KIRK-HUGHES and ) 
PETER SAMPSON, husband and wife; ) 
KIRK-HUGHES DEVELOPMENT, ) 
LLC, a Delaware limited liability ) 
company; KIRK-HUGHES & ) 
ASSOCIATES, INC., a Nevada ) 
corporation; KELLY POLATIS, an ) 
individual, and DELANO D. and ) 
LENORE J. PETERSON, husband and ) 
wife, ) 

Defendants, ) 
) 

GERALDINE KIRK-HUGHES and ) 
PETER SAMPSON, husband and wife; ) 
KIRK-HUGHES DEVELOPMENT, ) 
LLC, a Delaware limited liability ) 
company; KIRK-HUGHES & ) 
ASSOCIATES, INC., a Nevada ) 
corporation; ) 

TO: 
AND TO: 
AND TO: 

) 
Appellants. ) 

The Above-Named Respondents, ALAN AND MARILYN GOLUB 
Their Attorney, MICHAEL T. HOWARD, 
THE CLERK OF THE ABOVE ENTITLED COURT 

NOTICE IS HEREBY GIVEN THAT: 

The above-named Appellants, Kirk-Hughes Development, LLC, Kirk-Hughes & 
Associates, Inc., Geraldine Kirk-Hughes, and Peter Sampson ("Appellants") in the above 
entitled proceeding hereby requests pursuant to Rule 19, I.A.R., the inclusion of the 
following material in the reporter's transcript in hard copy and electronic format in 
addition to that required to be included by the I.A.R. and the notice of appeal. 

• Transcript of the September 13, 2013, Motion to Stay Execution of 
Writ hearing. 

Court Reporter: Valerie E. Nunmacher, Kootenai County District Court, 
324 West Garden Avenue, Coeur d'Alene, ID 83816, transcribed the 
hearing. On October 9, 2013, Ms. Nuilmacher informed counsel that the 
transcription costs were approximately $32.50. 
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I certify that a copy of this request was served upon the (reporter) (clerk) of the 
district court or administrative agency and upon all parties required to be served pursuant 
to Rule 20 (and upon the attorney general ofldaho pursuant to Section 67-1401(1), Idaho 
Code.). 

DATED this 9fh. day of October, 2013. 

Data\1723\drafts\Req Addtl transcript.20 131007 .docx 

CAMPBE~ELL, PLLC 

Mfi:lL S. BISSELL 
Attorneys for Defendants/Appellants Kirk-Hughes 
Development, LLC, Kirk-Hughes & 
Associates, Inc., Geraldine Kirk-Hughes, 
and Peter Sampson 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the~ day of October, 2013, I caused to be 
served a true and correct copy of the foregoing document to the following: 

D 
~ 
D 
D 
D 

D 
~ 
D 
D 
D 

D 

~ 
D 
D 

~ 
D 
D 
D 

HAND DELIVERY 
U.S. MAIL 
OVERNIGHT MAIL 
FACSIMILE 
EMAIL 

HAND DELIVERY 
U.S. MAIL 
OVERNIGHT MAIL 
FACSIMILE 
EMAIL 

HAND DELIVERY 
U.S. MAIL 
OVERNIGHT MAIL 
FACSIMILE 
EMAIL 

HAND DELIVERY 
U.S. MAIL 
OVERNIGHT MAIL 
FACSIMILE 
EMAIL 

Michael T. Howard 
Winston & Cashatt, P.S. 
601 W. Riverside #1900 
Spokane, W A 99201 

Matthew Z. Crotty 
Crotty & Son Law Firm, PLLC 
421 W. Riverside Avenue, Ste. 1005 
Spokane, WA 99201 

DouglasS. Marfice 
Ramsden & Lyons 
P.O. Box 1336 
Coeur d'Alene, ID 83816 

Valerie E. Nunmacher, Court Reporter to 
Judge Haynes 
Kootenai County District Court 
324 West Garden venue 
Coeur d'Alene, ID 3-s16 

II 
fk;i}i_ 

MICHAEL S. BISSELL 
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2013 NOV 21 Al1 II: ·If 

STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 

ALAN GOLUB and MARILYN GOLUB, 
husband and wife, 

Plaintiffs, 

vs. 

) 
) 
) 
) 
) 
) 

KIRK-HUGHES DEVELOPMENT, LLC, a ) 
Delaware limited liability company; ) 
KIRK-SCOTT, LTD., a Texas corporation; ) 
INTERNAL REVENUE SERVICE; TOMLINSON) 
NORTH IDAHO, INC., an Idaho corporation, ) 

Defendants. 
) 
) 
) 

ALAN GOLUB and MARILYN GOLUB, ) 
husband and wife, ) 

Plaintiffs, ) 
) 

vs. ) 
) 

GERALDINE KIRK-HUGHES and PETER ) 
SAMPSON, husband and wife; KIRK-HUGHES ) 
DEVELOPMENT, LLC, a Delaware limited ) 
liability company; KIRK-HUGHES & ) 
ASSOCIATES, INC., a Nevada corporation; ) 
KELLY POLATIS, an individual, and DELANO ) 
D. and LENORE J. PETERSON, husband and wife,) 

) 
Defendants. ) 

Consolidated Case No. CV 07-8038 

DECISION AND ORDER RE: 
I.R.C.P. ll(a)(l) SANCTIONS 

Matthew Z. Crotty, CROTTY & SON LAW FIRM, PLLC, for Defendant Kirk-Scott, Ltd. 
Michael S. Bissell, CAMPBELL & BISSELL, PLLC, for Defendant Kirk-Hughes Development, LLC, et al. 
Michael T. Howard, WINSTON & CASHETT, for Plaintiffs Alan and Marilyn Golub. 

Plaintiffs' I.R.C.P. ll(a)(l) sanctions request is denied; however, the Court sua sponte grants sanctions. 
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I. Introduction 

On August 9, 2013, this Court entered its Memorandum Decision and Order denying 

Defendant Kirk-Scott, Ltd.'s ("Kirk-Scott") and Defendants Kirk-Hughes Development, LLC, 

Kirk-Hughes & Associates, Inc., Geraldine Kirk-Hughes, and Peter Sampson's ("Kirk-Hughes") 

motions to set aside a 2009 money judgment entered against Kirk-Hughes and in favor of 

Plaintiffs Alan and Marilyn Golub ("Golub"). On August 21, 2013, this Court entered its 

Judgment Re: Interest and Priority in Property. 

On August 21, 2013, Kirk-Scott filed its Motion to Amend/Alter Judgment, pursuant to 

I.R.C.P. 59(a)(l), (6) and (7), along with an affidavit of counsel and the Second Affidavit of 

Balinda Antoine. On August 23, 2013, Kirk-Hughes filed a Notice of Joinder in Kirk-Scott's 

motion. On September 19, 2013, Golub filed their responsive brief and an affidavit of counsel. 

On September 23, 2013, Kirk-Scott filed its reply brief and an additional affidavit of counsel. 

Also on September 23, 2013, Kirk-Hughes filed a Notice of Joinder in Kirk-Scott's reply brief. 

On September 27, 2013, Kirk-Scott's and Kirk-Hughes's Motion to Amend/Alter 

Judgment came on for hearing. Matthew Crotty appeared and argued on behalf of Kirk-Scott, 

Michael Bissell appeared telephonically and argued on behalf of Kirk-Hughes, Michael Howard 

appeared and argued on behalf of Golub. 

At the conclusion of argument, the Court issued its oral ruling denying the defendants' 

Motion to Amend/Alter Judgment. The Court took Golub's I.R.C.P. ll(a)(l) sanctions request 

under advisement. On October 2, 2013, the Court entered its Order Re: Kirk-Scott's Motion to 

Amend/ Alter Judgment denying the motion. 
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II. Standards 

Awarding attorney fees as per Rule ll(a)(l) is a discretionary decision. Slack v. 

Anderson, 140 Idaho 38, 89 P.3d 878 (2004); Gubler v. Brydon, 125 Idaho 112, 867 P.2d 986 

(1994). Rule 11(a)(1) provides in part: 

. . . The signature of an attorney or party constitutes a certificate that the 
attorney or party has read the pleading, motion or other paper; that to the 
best of the signer's knowledge, information, and belief after reasonable 
inquiry it is well grounded in fact and is warranted by existing law or a 
good faith argument for the extension, modification, or reversal of existing 
law, and that it is not interposed for any improper purpose, such as to 
harass or to cause unnecessary delay or needless increase in the cost of 
litigation ... If a pleading, motion or other paper is signed in violation of 
this rule, the court, upon motion or upon its own initiative, shall impose 
upon the person who signed it, a represented party, or both, an appropriate 
sanction, which may include an order to pay to the other party or parties 
the amount of the reasonable expenses incurred because of the filing of the 
pleading, motion, or other paper, including a reasonable attorney's fee .... 

I.R.C.P. 11(a)(l) allows for the imposition of attorney fees against either a party or the 

party's attorney. The rule provides that the signature of an attorney on a pleading or motion 

certifies that "after reasonable inquiry it is well grounded in fact and warranted by existing law 

or a good faith argument for the extension, modification or reversal of existing law." !d. 

Additionally, by signing, the party or attorney certifies that the pleading is "not interposed for 

any improper purpose such as to harass or cause unnecessary delay or needless increase in the 

cost of litigation." !d. 

The Idaho Supreme Court has provided, "[t]he reasons for which attorney fees may be 

awarded pursuant to I.C. § 12-121 and I.R.C.P. 54(e)(1) are not reasons that will support an 

award of sanctions pursuant to I.R.C.P. ll(a)(l)." Sun Valley Shopping Ctr., Inc. v. Idaho Power 

Co., 119 Idaho 87, 96, 803 P.2d 993, 1002 (1991); see also Tolley v. THJ Co., 140 Idaho 253, 

263, 92 P.3d 503, 513 (2004); Landvik by Landvik v. Herbert, 130 Idaho 54, 61, 936 P.2d 697, 
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704 (Ct. App. 1997); Gubler v. Brydon, 125 Idaho 112, 867 P.2d 986 (1994). "Rule ll(a)(l) is 

not a broad compensatory law. It is a court management tool. The power to impose sanctions 

under this rule is exercised narrowly, focusing on discrete pleading abuses or other types of 

litigative misconduct within the overall course of a lawsuit." Kent v. Pence, 116 Idaho 22, 23-

24,773 P.2d 290,291-92 (Ct. App. 1989). 

In Durrant v. Christensen, 117 Idaho 70, 785 P .2d 634 (1990) (Durrant I) and Durrant v. 

Christensen, 120 Idaho 886, 821 P .2d 319 (1991) (Durrant II), after much discussion, the Idaho 

Supreme Court concluded that I.R.C.P. 11(a)(l) fees are not a question of bad faith, but instead 

Rule 11 attorney fees can be awarded even though the attorney has not acted in bad faith. In 

addition, the Court cannot simply award attorney fees as a sanction under Rule ll(a)(1) because 

the claims are not "well grounded in fact," but instead "the trial court must determine whether 

the litigant made a proper investigation upon reasonable inquiry." Hanfv. Syringa Realty, Inc., 

120 Idaho 364, 816 P.2d 320 (1991). 

III. Analysis 

Initially, the Court denies Golub's request for Rule 11 sanctions because Rule 11 

provides "if a pleading, motion or other paper is signed in violation of this rule, the court, upon 

motion or upon its own initiative, shall impose upon the person who signed it, a represented 

party, or both, an appropriate sanction ... " (emphasis added). Golub did not file a motion for 

sanctions. Rather Golub, in the opposition brief to the defendants' motion, requested that the 

Court sanction Golub pursuant to Rule 11. Nevertheless, the Court, upon its own initiative and 

in its discretion, imposes Rule 11 sanctions upon Kirk-Scott and Kirk-Hughes based upon the 

following required findings and for the following reasoning. 
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A. Findings 

1. On August 9, 2013, this Court entered its Memorandum Decision and Order 
denying Kirk-Scott's and Kirk-Hughes's motions to set aside a 2009 money 
judgment entered against Kirk-Hughes and in favor of Golub. On August 21, 
2013, this Court entered its Judgment Re: Interest and Priority in Property. 

2. On August 21, 2013, Defendant Kirk-Scott filed its Motion to Amend/Alter 
Judgment, pursuant to I.R.C.P. 59(a)(1), (6) and (7), and a supporting brief. Both 
were signed by Kirk-Scott's counsel Mr. Crotty. On August 23, 2013, Kirk­
Hughes filed a Notice of Joinder in Kirk-Scott's motion, which was signed by 
Kirk-Hughes's counsel Mr. Bissell. 

3. Kirk-Scott asserted in its supporting memorandum that "[o]n June 24,2013, Kirk­
Scott moved to vacate the default judgment under I.R.C.P. 60(b)(4)(5)&(6)." 
Kirk-Scott's Memorandum in Support of Motion to Amend Judgment at p. 2. 

4. Kirk-Hughes asserts "[i]n addition to the arguments raised in Kirk-Scott's Motion 
and Memorandum, Defendants point out that by its terms Rule 60(b), relied upon 
by Kirk-Scott in its current Motion and its underlying Motion to Vacate, does not 
limit the power of a court to set aside a judgment for fraud [on] the court, and 
neither does it place any time limitations on bringing a motion on such grounds 
(which impacts not only the significance of "timeliness" on Kirk-Scott's motion, 
but also Defendants' motions to join therein)". 
Kirk-Hughes's Notice of Joinder at p. 2 (emphasis added). 

5. On September 4, 2013, Mr. Howard, Golub's counsel, wrote a letter to Mr. Crotty 
informing him that the Motion to Amend/Alter Judgment was seeking 
reconsideration of the Court's I.R.C.P. 60(b) order and was not permitted by 
I.R.C.P. ll(a)(2)(B). Mr. Howard provided that "as a professional courtesy" 
Golub would not seek sanctions if the Motion to Amend/ Alter Judgment was 
withdrawn. Affidavit of Michael Howard, filed September 19, 2013, Exhibit I. 

6. On September 5, 2013, Mr. Crotty sent a responsive email to Mr. Howard 
providing that Kirk-Scott would press forward with its motion and that there was 
no legal basis for Mr. Howard's assertion. Second Affidavit of Matthew Z. Crotty, 
filed September 23, 2013, Exhibit A. 

7. On September 19, 2013, Golub filed an opposing brief providing legal analysis as 
to why the Motion to Amend/Alter Judgment should be denied, i.e. no trial was 
held in this matter and the motion requested that the Court reconsider its order 
denying the defendants' motions to set aside the 2009 judgment. 

8. On September 23, 2013, Kirk-Scott filed its reply brief; signed by Mr. Crotty. 
Also on September 23, 2013, Kirk-Hughes filed its notice of joinder in Kirk­
Scott's reply brief; the notice was signed by Mr. Bissell. 
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9. In the reply brief, Kirk-Scott provides, "Kirk-Scott is not asking the Court to 
'reconsider' its denial of Kirk-Scott's Rule 60 motion." Reply Brief at p. 6. 
Further, Kirk-Scott asserted that it was requesting that the Court amend the 
August 9, 2013, order denying the motions to set aside the judgment and the 
August 19, 2013, Judgment. Lastly, Kirk-Scott asserted that I.R.C.P. 59(a) was 
an appropriate basis for the Motion to Amend/ Alter Judgment because a summary 
judgment motion is equivalent to a directed verdict at trial. The defendants cited 
this Court to McFeely v. US., 700 F. Supp. 414 (S.D. Ind. 1988), in support of 
their assertion. Reply Brief at p. 3. 

10. This Court asked Mr. Crotty and Mr. Bissell, at the September 27, 2013, hearing, 
if there was any Idaho authority for their assertion that a summary judgment 
motion was equivalent to a trial. Mr. Crotty replied that he could not find any 
Idaho authority and Mr. Bissell had no reply. 

11. At the conclusion of the hearing, this Court denied the defendants motion finding 
that I.R.C.P. 59( a) was inapplicable because no trial had taken place in this action. 
Further, that the motion requested the Court reconsider its order denying the 
defendants motions to set aside the 2009 judgment and that I.R.C.P. 11(a)(2)(B) 
expressly prohibits reconsideration of a Rule 60(b) order. 

B. Conclusions/Reasoning 

First, this Court concludes that under the existing facts, known to the parties and counsel, 

that no trial had taken place in this matter. Further, that the assertion that a summary judgment 

motion/determination is ultimately equivalent to a directed verdict/trial was not warranted by 

existing law or a good faith argument for the extension of existing law. While the caption of 

Rule 59( a) does provide "New Trial -Amendment of judgment -Grounds[,]" a careful reading 

of the rule, in particular subsection 7, explains that a judgment may be amended if a bench trial 

has been conducted. Also, the language, relied upon by defendants in subsection 6, "the verdict 

or other decision" relates to decisions made at or after a trial. There is abundant case law 

addressing the applicability of subsection 6; none applying to a summary judgment. Lastly, 

McFeely v. US., 700 F. Supp. 414 (S.D. Ind. 1988)(citing Collins v. Associated Pathologists, 
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Ltd., 844 F.2d 473 (ih Cir. 1988)), does not stand for the proposition asserted, i.e., that a 

summary judgment decision is the equivalent of a trial. The McFeely court provided: 

After citing to the trilogy of Supreme Court summary judgment 
cases, the Seventh Circuit explained the change in attitude towards 
Rule 56 at length, writing: 

This language [from the summary judgment cases] 
indicates that a summary judgment motion is like a 
trial motion for a directed verdict and that 'genuine' 
allows some quantitative determination of the 
sufficiency of the evidence. The trial court still 
cannot resolve factual disputes that could go to a 
jury at trial, but weak factual claims can be weeded 
out through summary judgment motions. The 
existence of a triable issue is no longer sufficient to 
survive a motion for summary judgment. Instead, 
the triable issue must be evaluated in its factual 
context, which suggests that the test for summary 
judgment is whether sufficient evidence exists in 
the pre-trial record to allow the non-moving party to 
survive a motion for directed verdict. Collins, 844 
F.2d at 476 (citation omitted). 

McFeely, 700 F. Supp. 414, 417. 

Consequently, the defendants did not cite any relevant authority supporting their 

assertions that Rule 59(a) was a proper basis upon which to base their Motion to Amend/Alter 

Judgment. 

Second, while the defendants captioned their motion as one to amend/alter a judgment, 

the motion was not brought under I.R.C.P. 59(e). In fact, while Golub's counsel--out of an 

abundance of caution--construed the motion as a Rule 59( e) motion, the defendants continued to 

assert Rule 59( a) as the basis for their motion. 
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Third, while the defendants asserted that they were requesting that the Court "amend" the 

2013 Judgment1
, it was apparent from the defendants' briefing that they were requesting that the 

Court "reconsider" its order denying their motions to set aside the 2009 judgment. Indeed, both 

defendants provided that their previous motions were Rule 60(b) motions. Kirk-Hughes even 

went so far as to say that the present motion to amend/alter was based upon Rule 60(b ), and 

Kirk-Scott asserted that it was requesting that the Court amend the Order. The entirety of the 

briefing and argument addressed the Court's decision denying the motions to set aside the 2009 

judgment. As such, this Court is left with the abiding belief that the defendants requested this 

Court to reconsider its August 9, 2013, order denying the defendants' Rule 60(b) motions. 

Additionally, this Court concludes that the defendants' attempt to skirt around Rule 11(a)(2)(B)'s 

prohibition against reconsideration of Rule 60(b) orders is the exact litigative misconduct that 

Rule 11 sanctions was intended to address. 

Therefore, this Court concludes that a reasonable inquiry by the defendants would have 

revealed the prohibition against seeking reconsideration of a Rule 60(b) order and, as such, they 

and their counsel did not conduct a proper investigation upon reasonable inquiry as required of 

Rule 11(a)(l). Consequently, this Court finds that Kirk-Scott's and Kirk-Hughes' Motion to 

Amend/ Alter Judgment and supporting briefing were not (1) grounded in fact, (2) warranted by 

existing law or a good faith argument for the extension, modification, or reversal of existing law 

of existing law, (3) were interposed for the improper purpose of unnecessary delay and (4) did 

cause needless increases in the cost of litigation. 

1 The 2013 judgment recited that Golub had a money judgment against Kirk-Hughes, the same as provided in the 
2009 judgment. The 2013 judgment did add language re: interest and priority of the 2009 judgment. The 
defendants do not seek to amend the interest and priority portions of the 2013 judgment. 
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As such, this Court, on its own initiative and in its discretion, awards Golub Rule ll(a)(l) 

sanctions to include reasonable expenses and attorney's fees incurred because of the filing of the 

Motion to Amend/ Alter Judgment and supporting briefing. 

IV. Order 

Based upon the foregoing findings and conclusions, this Court HEREBY ORDERS: 

1. Rule ll(a)(l) sanctions are awarded, in this Court's discretion, in favor of Alan and 
Marilyn Golub and against the following parties: Kirk-Scott, Ltd.; Kirk-Hughes 
Development, LLC, Kirk-Hughes & Associates, Inc., Geraldine Kirk-Hughes, and 
Peter Sampson; 

2. The sanctions are the Golub's reasonable expenses and attorney's fees incurred 
because of the filing ofthe Motion to Amend/Alter Judgment and supporting briefing; 

3. The Golubs shall file, and serve on the defendants' counsel, a memorandum of costs, 
attorney's fees, and a proposed judgment with the Court within fourteen (14) days 
from the service of this Decision and Order; and 

4. The memorandum of costs and attorney's fees shall apportion the incurred reasonable 
costs and attorney's fees between the Kirk-Scott and Kirk-Hughes parties. 

Dated this~ day ofNovember, 2013. 

LANSIN . HAYNE , D1stnct Judge 
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CERTIFICATE OF SERVICE 

On this ;), \ day of November, 2013, a true and correct copy of the foregoing was 
served on the be"k;;by the method indicated: 

MICHAEL T. HOWARD 
WINSTON & CASHATT 
250 Northwest Boulevard, Suite 107 A 
Coeur d'Alene, ID 83 814 
Facsimile: 208-765-2121 
Attorney for Golub 

MICHAEL S. BISSELL 
CAMPBELL & BISSELL 
Corbet-Aspray House 
820 W. 7th Avenue 
Spokane, W A 99204 
Facsimile: 509-455-7111 
Attorney for Kirk-Hughes Development, LLC, et al. 

MATTHEW A. CROTTY 
CROTTY & SON LAW FIRM 
421 W. Riverside Avenue, Ste. 1005 
Spokane, W A 99201 
Facsimile: 509-703-7957 
Attorney for Kirk-Scott, Ltd. 

DOUGLAS MARFICE 
RAMSDEN & LYONS 
P.O. BOX 1336 
Coeur d'Alene, ID 83816 
Facsimile: 208-664-5884 
Attorney for Tomlinson North Idaho, Inc. 

RyanM. Best 
Best Law, PLLC 
421 W. Riverside Ave., Ste. 1005 
Spokane, W A 99201 
Facsimile: m- ~~3- lqS'l 
Attorney for Kirk-Scott, Ltd. 

Decision and Order Re: I.R.C.P. ll(a)(l) Sanctions 

MAIL: 
FAX: -X-

MAIL: 
FAX:~ 

MAIL: 

FAX:*-

MAIL: 

FAX:+ 

MAIL: 
~ 

FAX: __K_ 

(Deputy Clerk) 
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FIL£0: 

In the Su~reme. Court of the State o~0f3~~Jw AM e: 47 

ALAN GOLUB and MARILYN GOLUB, . . 

husband and wife, 

Plaintiffs-Respondents, 

v. 

KIRK-HUGHES DEVELOPMENT, LLC, a· 
Delaware limited liability company; KIRK­
HUGHES & ASSOCIATES, INC., a Nevada · 
corporation; GERALDINE KIRK-HUGHES 
and.~ETER SAMPSON, hu.sbaiJ.d and wife; 

Defendants-Appellants, 

and 

KIRK-SCOTT, LTD., a Texas corporation; 
INTERNAL REVENUE SERVICE; 
TOMLINSON NORTH IDAHO, INC., ai1 

Idaho corporation; KELLY POLATIS, an 
individual; DELANO D. and LENORE J. 
PETERSON, husbandand wife, 

Defendants. 

ALAN GOLUB and MARILYN GOLUB, 
husband and wife, 

Plaintiffs-Respondents, 

v. 

KIRK-SCOTT, LTD., a Texas corporation, 

Defendant -Appellant, 

and 

KIRK,.HUGHES DEVELOPMENT, LLC, a 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

. ) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

.. AERK olsfT'~oURT·0 ~~ { . 
. (JiPUTY . '---" ~ 

ORDER CONSOLIDATING APPEALS 

Supreme.Court Docket No. 41501-2013 
Kootenai County No. 2007-8038 

· Supreme Court Docket No. 41505-2013 
Kootenai County No. 2007-8038 

ORDER CONSOLIDATING APPEAL- Docket Nos. 41501-2013/41505-2013 
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Delaware limited liability company; ) 
INTERNAL REVENUE SERVICE; ) 
TOMLINSON NORTH IDAHO, INC., an ) 
Idaho corporation; GERALDINE KIRK- ) 
HUGHES and PETER SAMPSON, husband ) 
and wife; KIRK-HUGHES & ASSOCIATES, ) 
INC., a Nevada corporation; KELLY ) 
POLATIS, an individual; DELANO D. and ) 
LENORE J. PETERSON, husband and wife, ) 

) 
Defendants. ) 

I 
I 

It appearing that these appeals should be consolidated for Clerk's Record and 

Reporter's Transcript for reasons of judicial economy; therefore, 

IT HEREBY IS ORDERED that appeal No. 41501 and 41505 shall be 

CONSOLIDATED FOR CLERK'S RECORD AND REPORTER'S TRANSCRIPT under No. 

4150 I, but all documents filed shall bear both docket numbers. 

IT FURTHER IS ORDERED that the District Court Clerk shall prepare a CLERK'S 

RECORD, which shall include the documents requested in the Notices of Appeal, together with a 

copy of this Order. 

IT FURTHER IS ORDERED that the District Court Reporter shall prepare a 

REPORTER'S TRANSCRIPT, which shall include the transcripts requested in the Notices of 

Appeal. 

DATED this~ day ofNovember, 2013. 

cc: Counsel of Record 
District Court Clerk 
District Court Reporter 
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To: Clerk of the Courts 
Idaho Supreme Court Building 
P.O. Box 83720 
Boise, Idaho 83720-0101 
Fax 208-334-2616 

Golub, et al., ) 
) 

Plaintiff/Respondent, ) 
) 

vs. ) 
) 

Kirk-Hughes Development, et ) 
al., ) 

) 
Defendant/Appellant. ) 

:::i"!.A.;f.Uf!Di>J10 's1· 
COUrlH OF KOOTU1Air ~ 
FILED: 

SUPREME COURT NO.: 
41501; 41505 

NOTICE OF TRANSCRIPT LODGED 

Notice is hereby given that on December 4, 2013, I 

lodged an original transcript, totaling 110 pages, and 

three copies of the following hearing(s): 7-9-13 Motion 

to Dismiss, Motion to Vacate, Motion For Summary 

Judgment; 9-13-13 Decision on Motion to Stay Execution 

of Write; 9-27-13 Motion to Amend/Alter, for the 

above-referenced appeal with the District Court Clerk of 

the County of Kootenai in the First Judicial 

Valerie Nunemacher, CSR, CCR, RPR 
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21 

22 

23 

24 

25 

26 

,·:IA1E OF IDAHO } 
')JUm':' OF KOOTENAI SS 
... !t_[D: 

LiJ!30EC-4 AMI0:2Q 

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, COUNTY OF KOOTENAI 

ALAN GOLUB and MARILYN GOLUB, 
husband and wife, 

Plaintiffs, 
vs. 

GERALDINE KIRK-HUGHES and PETER 
SAMPSON, husband and wife; KIRK­
HUGHES DEVELOPMENT, LLC, a 
Delaware limited liability company; KIRK­
HUGHES & ASSOCIATES, INC., a 
Nevada corporation; KELLY PO LA TIS, an 
individual, and DELANO D. and LENORE 
J. PETERSON, husband and wife, 

Defendants. 

ALAN GOLUB and MARILYN GOLUB, 
husband and wife, 

Plaintiffs, 
vs. 

KIRK-HUGHES DEVELOPMENT, LLC, a 
Delaware limited liability company; KIRK­
SCOTT, LTD, a Texas corporation; 
INTERNAL REVENUE SERVICE; 
TOMLINSON NORTH IDAHO, INC., an 
Idaho corporation, 

Defendants. 

ORDER RE SANCTIONS -PAGE 1 

Consolidated Case No. CV07-8038 

ORDER RE SANCTIONS 
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11 

12 

13 

14 

\ 

) 

On September 27, 2013, Matthew Z. Crotty, Attorney for Defendant Kirk-Scott, Ltd., 

joined by Attorney Michael S. Bissell, Attorney for Defendants Kirk-Hughes Development, 

LLC; Kirk-Hughes & Associates, Inc.; Geraldine Kirk-Hughes; and Peter Sampson, appeared 

before the undersigned to argue their Motion to Amend/Alter Judgment. Michael T. Howard, 

attorney for Plaintiffs, also appeared. 

On November 21, 2013, this Court issued its Order Re: I.R.C.P. ll(a)(l) Sanctions, 

allowing Plaintiffs to submit their Memorandum of fees and costs with respect to Defendants' 

Motion to Amend/ Alter Judgment. Having reviewed the filings and pleadings of counsel 

submitted in this matter, 

NOW THEREFORE, IT IS HEREBY ORDERED: This Court, in its discretion, 

awards the amount of $ __ 4~~~o_;o_._o=-u_____ to Plaintiffs, which amount shall be 

15 divided equally between the Defendants, and paid by them to Plaintiffs' counsel on or before 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

_V~\ :...=e...=L=-·~l ~1-•L....Qd!......!Qo<:.._\:...:.3=--________ :, 2013. 

DONE this 3 day of J>~. ,2013. 

JUDGE I:; SING L. Y\ YNES 

ORDER RE SANCTIONS- PAGE 2 
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12 

13 
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15 

16 

17 

18 

19 

20 

'21 

22 

23 

24 

25 

I hereby certify that I caused a true and 
complete copy of the foregoing to be [ ] mailed, 
postage prepaid; [ ] hand delivered; !Xlsent 
via facsimile on this _!d_ day of Qe_.,c_. , 
2013, to: 

Michael T. Howard 
Winston & Cashatt, Lawyers, a Professional Service Corporation 
250 Northwest Boulevard, Suite 206 
Coeur d'Alene, ID 83 814 
Fax: 208-765-2121 gf qqo 
Attorney for Plaintiffs 

Douglas S. Marfice 
Ramsden & Lyons 
P .0. Box 1336 .d..!-.(,{ tl{ 
Coeur d'Alene, ID 83816 ::~if" 
Fax: (208) 664-5884 
Attorney for for Defendant, Tomlinson North Idaho, Inc. 

Michael S. Bissell 
Campbell & Bissell, PLLC 
Corbet Aspray House 
820 W. 7th A venue Eit C{ q;}:. 
Spokane, WA 99204 
Fax: (509)455-7111 
Attorney for Defendant, Kirk-Hughes Development, LLC 

26 
479212.doc 

ORDER RE SANCTIONS- PAGE 3 
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; 

Matthew Z. Crotty 
ISB#S653 
CROTTY & SON LAW FIRM, PLLC 
421 W. Riverside Ave. Ste 1005 
Spokane, WA 99201 
Telephone: (509) 850-7011 
Facsinllle: (509) 703-7957 
Email: matt@crottyandson.com 

Attorneys for Defendant Kirk-Scott, Ltd. 

·Lii~ or I!JAHO }Sc 
.· )UNTY Of KOOTENAI v 

~6\\ 
Jd DEC -4 PM 1: 23 

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 

ALAN GOLUB and MARILYN 
GOLUB, husband and wife, 

Plaintiffs, 

vs. 

KIRK-HUGHES DEVELOPMENT, 
LLC, a Delaware Limited liability 
company; KIRK-SCOTT, LTD., a Texas 
corporation; INTERNAL REVENUE 
SERVICE; TOMLINSON NORTH 
IDAHO, INC., an Idaho corporation, 

Defendants. 
ALAN GOLUB and MARILYN 
GOLUB, husband and wife, 

Plaintiffs, 

vs. 

GERALDINE KIRK-HUGHES and 
PETER SAMPSON, husband and wife; 
KIRK-HUGHES DEVELOPMENT, 
LLC, a Delaware limited liability 
company; KIRK-HUGHES & 
ASSOCIATES, INC., a Nevada 

AMENDED NOTICE OF APPEAL - 1 

) 
) Supreme Court Docket No. 41505-
) 2013 
) Case No. CV 07-8038 
) [Consolidated Case No.: CV 13-866] 
) 
) 
) 
) AMENDED NOTICE OF APPEAL 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
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corporation; KELLY POLATIS, an ) 
individual, and DELANO D. and ) 
LENORE J. PETERSON, husband and ) 
wife, ) 

) 
Defendants. ) 

TO: THE ABOVE NAMED RESPO~DENTS, ALAN AND MARILYN GOLUB AND 

THE P ARTYS' ATTORNEY, MICHAEL T. HO\VARD, AND THE CLERK OF THE 

ABOVE ENTITLED COURT 

NOTICE IS HEREBY GIVEN THAT: 

Kirk-Scott, Ltd. amends the Notice of Appeal it filed on September 30, 2013, to 

appeal the trial court's November 21,2013, sua sponte "Decision and Order re: I.R.C.P. 

ll(a)(l) Sanctions." Pursuant to I.A.R. 17(m), the contents of the Amended Notice of 

Appeal are underlined. 

1. The above named appellant Kirk-Scott, Ltd. (Kirk-Scott) appeals against the 

above named respondents to the Idaho Supreme Court from: (1) the August 9, 

2013, Order (i) Denying Kirk-Scott's Motion to Dismiss, (ii) Denying Kirk-Scott's 

Motion to Vacate, and (iii) Granting Respondents' Motion tor Summary 

Judgment; (2) the August 19,2013, Judgment; (3) the September 27, 2013, 

Order' Denying Kirk-Scott's Motion to Alter/Amend the aforementioned August 

9, 20 13, and August 19, 2013, Order and Judgment; aBd, (4) the November 21, 

2013, Decision and Order re: I.R.C.P. ll(a)Cl) Sanctions; and. (5) the December 

3, 2013, Order re Sanctions. The above-referenced Orders and Judgment were 

entered in the above entitled action on August 9, 2013, August 19, 2013, 

September27, 2013, November21, 2013, and December 3. 2013 with the 

Honorable Judge Lansing Haynes, presiding. 

1 The September 27,2013, Order referenced was orally entered by the Court on September 27,2013. The 
Court gave Respondents' counsel instruction to prepare an Order. That yet-to-be-published Order is 
incorporated by Kirk-Scott as part of its Notice of Appeal. 

AMENDED NOTICE OF APPEAL- 2 
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2. That the party has a right to appeal to the Idaho Supreme Court, and the 

Judgments or Orders described in paragraph 1 above are appealable orders under 

and pursuant to Rule ll(a)(l)(3)(5)(7) I.A.R. 

D This is an EXPEDITED APPEAL pursuant to I.A.R. 12.2. 

3. The issues on appeal that the appellant intends to assert in the appeal are: 

(A) The trial court erred in granting respondents1 Motion for Summary 

Judgment by failing to address whether respondent met the "good faith 11 element 

required under IC 55-606. By not addressing the 11 good faith11 element ofiC 55-

606 the Court missed, inter alia, a clear issue of fact. 

(B) The trial court erred in denying Kirk-Scott, Ltd.1s motion to vacate 

because Kirk-Scott did not establish 11When 11 it became aware of the existence of a 

March 11,2009, default judgment. Kirk-:Scott was not a party to the action in 

which the March 11, 2009, default judgment was entered; accordingly, the Court 

erred in making a non-party to the action that gave rise to the default judgment 

establish 11 when11 it became aware of the default judgment before respondent 

named Kirk-Scott in the above-referenced 2013 action. Stated simply, before 

being named in the 2013 lawsuit non-party Kirk-Scott lacked standing to contest 

the default judgment thus the issue of 11 When11 Kirk-Scott became aware of the 

2009 default judgment is irrelevant and the trial court erred in denying Kirk­

Scott1s motion to vacate on that ground. 

(C) . The Idaho Supreme Court consistently holds that a default judgment 

cannot grant relief greater than what was prayed for in the Complaint. The March 

11, 2009, default judgment granted relief greater than what was prayed for in the 

underlying Complaint. The trial court erred in denying Kirk-Scott, Ltd.1s motion 

to vacate on that ground. 

(D) The triaL court erred in granting respondents' motion for summary 

judgment by not addressing, in its Order, Kirk-Scott, Ltd.1s arguments that: (a) 

respondents1 default judgment was invalid because it was not supported by 

valuable consideration; (b) respondents I default judgment was invalid because it 

AMENDED NOTICE OF APPEAL - 3 
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lacked a Rule 54(b) certificate; and, (c) respondent's default judgment was invalid 

because the affidavit in suppmt of said default judgment named only one 

defendant but the Court allowed the default judgment to be entered against four 

other defendants who were not named in the affidavits in support of the default 

judgment. 

(E) The trial court erred in granting respondents' motion for summary 

judgment by finding that Kirk-Scott, Ltd.'s deed of trust was not properly 

acknowledged. 

(F) The trial court erred in denying Kirk-Scott, Ltd.'s motion to dismiss by 

finding that Kirk-Scott improperly recorded its deed of trust during a bankruptcy 

proceeding. 

(G) The trial court erred in denying Kirk-Scott, Ltd.'s IRCP 60(b)(5) & .(6) 

motions to vacate by, inter alia .. not specifically addressing those motions in its 

order denying Kirk-Scott, Ltd.'s IRCP 60(b)(4) motion to vacate. Kirk-Scott 

moved to vacate respondents' default judgment under IRCP 60(b)(4), (5), and (6) 

but the Court's August 9, 2013, Order, which denied the Rule 60(b)(4) motion, did 

not address Kirk-Scott's Rule 60(b)(5) & (6) motions. 

(H) The trial court erred in denying Kirk-Scott's motion to vacate under IRCP 

60(b)(6) because the respondents' default judgment did not comport with IRCP 

5 5(b)(l) as the affidavit in support of the default judgment named one defendant 

but the trial court granted the default judgment against four other defendants who 

were not named in the affidavit in support of the March 11, 2009, default 

judgment. 

(I) The trial court erred in denying Kirk-Scott's motion to vacate under IRCP 

60(b)(5) because the March 11, 2009, default judgment was a prospective 

judgment. 

(J) The trial court erred in denying Kirk-Scott's motion to amend/alter the 

judgment. Kirk-Scott's Rule 59(a)(1)(6)&(7) motion sought to amend the August 

19, 20~ 3, Judgment because the Judgment was (i) not supported by the evidence 

and (ii) allowed respondents to recover twice for the same harm. 

AMENDED NOTICE OF APPEAL- 4 
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(K} The trial court abused its discretion in awarding sanctions against Kirk-

Scott, Ltd. 

4. Has an order been entered sealing all or any portion ofthe record? No. 

If so, what portion? N/ A 

5. (a) Is a reporter's transcript requested? Yes. 

(b) The appellant requests the preparation of the following portions 

of the reporter's standard transcript, as defined in Rule 25(c), LA.R., in hard copy 

and electronic copy: Appellant requests transcripts of the July 9, 2013, motion for 

· summary judgment, motion to vacate, and motion to dismiss hearing and the 

September 27, 2013, motion to amend/alter hearing. The court reporter for the 

July 9, 2013, and September 27, 2013, hearings was Valarie E. N1.mmacher, 

Kootenai County District Court 324 West Garden Ave. Coeur d'Alene, ID 83816. 

On September 27, 2013, Ms. Nunmacher inforrned Kirk-Scott's counsel that the 

transcription costs was approximately $325.00 for both hearings. 

6. The appellant requests the following documents to be included :in the clerk's 

record in addition to those automatically included under Rule 28, I.A.R.: 

(A) Respondents' Complaint- Filed 1/25/13 

(B) Kirk-Scott's Answer- Filed 3/14/13 

(C) Kirk-Scott's Motion to Dismiss and Memorandum in Support of Motion to 
I 

Dismiss- Filed 4/30/13 

(D) Respondents' Motion for Summary Judgment, Memorandum in Support of 

Motion for Summary Judgment, Affidavit of .\1ichael T. Howard, and Affidavit of 

Alan Golub - Filed 5/9/13 

(E) Respondents' Response to Kirk-Scott's Motion to Dismiss- Filed Sil4/13 

(F) J(jrk-Scott's Motion and Memorandum reMotion to Vacate Default 

Judgment - Filed 6/24/13 

(G) Kirk-Scott's Combined Statement of Facts- Filed 6/24/13 

AMENDED NOTICE OF APPEAL- 5 
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(H) Kirk-Scott's Response to Respondents' Motion for Summary Judgment -

Filed 6/24/l 3 

(I) Affidavit of Balinda Antoine - Filed 6/24/13 

(J) · Affidavit ofMatthew Z. Crotty- Filed 6/24113 

(K) Kirk-Scott's Motion to Dismiss Reply Brief- Filed 6/24/13 

(L) Kirk-Hughes' et al's Notice of Joinder- Filed 6/24113 

(M) Kirk-Hughes' et al's Summary Judgment Response- Filed 6/24/13 

(N) Affidavit of Richard L. Campbell- Filed 6/24/13 

(0) Affidavit of31elody Jones, Affidavit of Geraldine Kirk-Hughes, Affidavit 

of Darlene Moore - Filed 6/24113 

(P) Golubs' Reply re Sununary Judgment, 2xHoward Affidavits (Mr. Howard 

filed two affidavits on 7/2/13, one contains discovery responses, the second 

contains legislative history) and Golub's Response re Kirk-Scott's Motion to 

Vacate - Filed 7/2113 

(Q) Kirk-Scott's Motion to Vacate Reply Brief and Kirk-Hughes' Joinder and 

Response to Kirk-Scott's Reply Brief- Filed 7/3/13 

(R) Affidavit of Mkhael Howard - Filed 7/9/13 

(S) Kirk-Scott's Motion to Compel, Memorandum in Support ofMotion to 

Compel, Note for Hearing, and Affidavit of Matt Crotty re Motion to Compel -

Filed 7/25/13 

(T) Court's Memorandum Decision and Order- Filed 8/9/13 

(U) Judgment- Filed 8/21/13 (but signed 8119/13) 

(V) Kirk-Scott's Motion and Memorandum reMotion to Alter/Amend, 

Affldavit of Matthew Z. Crotty, Note for Hearing, and Second Affidavit of 

Balinda Antoine - Filed 8/21113 

(W) Golub's Response reMotion to Amend/Alter and Affidavit ofHoward-

Filed 9/19/13 

(X) Kirk-Scott's Motion to Amend/ Alter Reply Brief and Second Atlidavit of 

Crotty - Filed 9/23/13 

(Y) · Affidavit of Matthew Crony re Credit Bid- Filed 9/26/13 

AMENDED NOTICE OF APPEAL - 6 
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(Z) Writ of Execution, Affidavit in Support.of Execution, Application for Writ 

of Execution- Filed 8/15/13 

(AA) Kirk-Hughes' Motion and Memorandum re Stay Writ of Execution - Filed 

8/27/13 

(BB) Golubs' Response reMotion to Stay and Affidavit of Howard- Filed 

9/5/13 

(CC) Kirk-Hughes' Reply and Affidavit of Mike Bissell - Filed 9/9/13 

(DD) Order re Kirk-Hughes' Motion to Stay- Filed 9/13/13 

(EE) Decision and Order re: IRCP ll(a)(l) Sanctions- Filed 11/21/2013 

(FF) Order re Sanctions- Filed 12/3/2013 

7. Civil Cases Only. The appellate requests the following documents, charts, or 

pictures offered OI admitted as exhibits to be copied and sent to the Supreme 

Court. N/A 

8. I certify: 

(a) That a copy of this notice of appeal the September 30, 2013, Notice of Appea] 

has l'le~ft was served on each reporter of whom a transcript has been requested as 

named below at the address set out below: 

Name and address: Valarie E. Nunmacher, Kootenai County District Court, 324 

West Garden Ave. Coeur d'Alene, ID 83816. No additional transcript is needed 

regarding the November 21,2013, and December 3, 2013, Orders that are the 

subject of this Amended Notice of Appeal. 

(b) (1) X That the clerk of the district court or administrative agency has been 

was paid the estimated fee for preparation of the reporter's transcript on 

September 30, 2013. (Defendants Geraldine Kirk Hughes, et. al, are filing a Notice of 

t,.ppeal on 9/3 Oll3. Said defendants' Notice ofl'rppeal is filed in eonjHRctiOfl ;;r,~th 

and will be joined with Kirk 8eott's Notice of f..ppeal. Therefore Defendants 

Kirk Hughes, et. al. are paying for the transcription eosts, ifleluding Kirk Seott's 
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(c) (1) X That the estimated fee for preparation of the clerk's or agency's 

record bas beoo was paid on September 30, 20 13. (Defendants Gera±dine 

Kirk Hughes, et. al, are filing a Notice ofApp~aJ on 9/30!13. Said defen~Bflts' 

Notice of Appeal is filed in eonjunetiofl with and will be joined v,zith Kirk 

Scott's Notiee of Appeal. Tl=Lerefore DefendarJ:s Kirk Hughes, et. a.I. lll'e paying 

for the reeord eopyiRg eests, including Kirk Scott's costs.) 

(d) (I) X That the appellate filing fee has been paid. 

(e) That service has been made upon all parties required to be served pursuant to 

Rule 20 (and the attorney general ofldaho pursuant to Section 67-1401(1), Idaho 

Code). 

DATED TillS 4fuJAfDecember 2013. 

MhZC~ att ew . rotty 

Attorneys for the Appellant Kirk-Scott, Ltd. 

AMENDED NOTICE OF APPEAL - 8 

-:--·-·.,.,.... 
'.bi:>'""">-TrJi~~-:::' y ofD·~ 20 .1-3:--' 

-~---·--· 

'J c1o-......---
---Ne: or the State of 

Washington, residing at ~ lai•Lt.J _ 
My commission expires: .;;) .. J L,-~I S 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on th~y of December, 2013, I caus~d to be 
served a true and correct copy of the foregomg document to the following: 

g 
D 
D 
~ 

.§ 
D 
~ 

D 
D 
D 
D 
~ 

HAND DELIVERY 
U.S. MAIL 
OVERNIGHT MAIL 
FACSIMILE 
EMAIL 

HAND DELIVERY 
U.S. MAIL 
OVERNIGHT MAIL 
FACSIMILE 
EMAIL 

HAND DELIVERY 
U.S. MAIL 
OVERNIGHT MAIL 
FACSIMILE 
EMAIL 
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Michael T. Howard 
Winston & Cashatt, P.S. 
601 W. Riverside #1900 
Spokane, W A 99201 

Michael S. Bissell 
CAMPBELL & BISSELL, PLLC 
Corbet-Aspray House 
820 W. ih Avenue 
Spokane, Washington 99204 

Douglas S. Marfice 
Ramsden & Lyons 
P.O. Box 1336 
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MICHAEL S. BISSELL 
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~\DISlRI~ 

~ 

Attorneys for Defendants/Appellants Kirk-Hughes 
Development, LLC, Kirk-Hughes & 
Associates, Inc., Geraldine Kirk-Hughes, 
and Peter Sampson 

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 

., ALAN GOLUB and MARILYN 
GOLUB, husband and wife, 

Plaintiff/Respondents, 

vs. 

KIRK-HUGHES DEVELOPMENT, 
LLC, a Delaware limited liability 
company; KIRK-SCOTT, LTD., a Texas 
corporation; INTERNAL REVENUE 
SERVICE; TOMLINSON NORTH 
IDAHO, INC., an Idaho corporation, 

Defendants, 

KIRK-HUGHES DEVELOPMENT, 
LLC, a Delaware limited liability 
company; 

Appellant. 
ALAN GOLUB and MARILYN 
GOLUB, husband and wife, 

Plaintiffs/Respondents, 

AMENDED NOTICE OF APPEAL - 1 

) Case No. CV 07-8038 
) [Consolidated Case No.: CV 13-866] 
) 
) 
) AMENDED NOTICE OF APPEAL 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
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) 
vs. ) 

) 
GERALDINE KIRK-HUGHES and ) 
PETER SAMPSON, husband and wife; ) 
KIRK-HUGHES DEVELOPMENT, ) 
LLC, a Delaware limited liability ) 
company; KIRK-HUGHES & ) 
ASSOCIATES, INC., a Nevada ) 
corporation; KELLY POLATIS, an ) 
individual, and DELANO D. and ) 
LENORE J. PETERSON, husband and ) 
wife, ) 

Defendants, ) 
) 

GERALDINE KIRK-HUGHES and ) 
PETER SAMPSON, husband and wife; ) 
KlRK-HUGHES DEVELOPMENT, ) 
LLC, a Delaware limited liability ) 
company; KIRK-HUGHES & ) 
ASSOCIATES, INC., a Nevada ) 
corporation; ) 

) 
Appellants. ) 

TO: 
AND TO: 

The Above-Named Respondents, ALAN AND MARILYN GOLUB 
Their Attorney, MICHAEL T. HOWARD, 

AND TO: THE CLERK OF THE ABOVE ENTITLED COURT 

NOTICE IS HEREBY GIVEN THAT: 

1. The above-named Appellants, Kirk-Hughes Development, LLC, Kirk-Hughes & 
Associates, Inc., Geraldine Kirk-Hughes, and Peter Sampson ("Appellants") 
appeal against the above-named respondents to the Idaho Supreme Court from: 

(1) the August 9, 2013, Order Denying Kirk-Scott's Motion to Dismiss, 
Denying Kirk-Scott's Motion to Vacate, and Granting Respondents' 
Motion for Summary Judgment; 

(2) the August 19,2013, Judgment; aRd 

(3) the September 13, 2013, Order re: Kirk-Hughes Development, LLC, et 
al.'s Motion to Stay Execution of Writ~ 

(4) the November 21. 2013. Decision atld Order re: l.R.C.P. ll(a)(!.} 
Sanctions; and 

AMENDED NOTICE OF APPEAL - 2 

I",UUOJIUUW' 

Golub vs Kirk-Hughes, etal 41501-2013 and 41505-2013 574 of 584



12/05/2013 15:58 CAMPBELL & BISSfJ• PLLC l,t Al\)~Ul:l '1:1:1 /I I I 

(5) the December 2. 3013, Order re: Sanctions .• 

2. That the parties have a right to appeal to the Idaho Supreme Court, and the 
Judgments or Orders described in paragraph 1 above are appealable orders under 
and pursuant to Ru1e ll(a)(l) I.A.R. 

0 This is an EXPEDITED APPEAL pursuant to I.A.R. 12 .2. 

3. The issues on appeal that the Appellants intend to assert in the appeal are: 

(A) Does a deed of trust which was executed in Nevada and in accordance 
with Nevada law, and which encumbers Idaho real property, have priority 
over subsequent interests in the property when the deed of trust does not 
have an acknowledgement as required by Idaho law? 

(B) Does a deed of trust which existed before the debtor filed for bankruptcy, 
but which was recorded during the debtor's bankruptcy, have priority over 
a judgment which is recorded after the bankruptcy is dismissed when the 
judgment creditor was aware of the deed of trust? 

(C) Did the trial court error in denying Appellants Motion to Stay the Writ of 
Execution? 

(D) Did the trial court abuse its discretion in awarding sanctions against Kirk­
Hughes Development. LLC, Kirk-Hughes & Associates. Geraldine Kirk· 
Hughes. and Peter Sam.pson? 

4. Has an order been entered sealing all or any portion of the record? No. 

If so, what portion? N/A. 

5. (a) 
(b) 

Is a reporter's transcript requested? Yes. 
Appellants request the preparation of the following portions of the 
reporter's standard transcript, as defined in Rule 25(c), I.A.R., in hard copy 
and electronic format: 

• Transcripts of the July 9, 2013, motion for summary judgment, 
motion to vacate, and motion to dismiss hearing. 

• Transcripts of the September 27, 2013, motion to amend/alter 
hearing. 

Court Reporter, Valerie E. Nunmacher, Kootenai County District Court, 
324 West Garden Avenue, Coeur d'Alene, ID 83816, transcribed both 
hearings. On September 27, 2013, Ms. Larson informed counsel that the 
transcription costs were approximately $325.00. 
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6. The appellant requests the following docwnents to be included in the clerk's 
record in addition to those automatically included under Rule 28, I.A.R.: 

(A) Respondents' Complaint (Filed 1/25/13); 

(B) Kirk-Scott's Answer (Filed 3/14113); 

(C) Kirk-Scott's Motion to Dismiss and Memorandum in Support of Motion to 
Dismiss (Filed 4/30/13); 

(D) Respondents' Motion for Summary Judgment, Memorandum in Support of 
Motion for Summary Judgment, Affidavit of Michael T. Howard, and 
Affidavit of Alan Golub (Filed 5/9/13); 

(E) Respondents' Response to Kirk-Scott's Motion to Dismiss (Filed 5/14113); 

(F) Kirk-Scott's Motion and Memorandum re Motion to Vacate Default 
Judgment (Filed 6/24/13); 

(G) Kirk-Scott's Combined Statement of Facts (Filed 6/24/13); 

(H) Kirk-Scott's Response to Respondents' Motion for Summary Judgment 
(Filed 6/24/13); 

(I) Affidavit ofBalinda Antoine (Filed 6/24/13); 

(J) Affidavit of Matthew Z. Crotty (Filed 6/24/13); 

(K) Kirk-Scott's Motion to Dismiss Reply Brief (Filed 6/24/13); 

(L) Kirk-Hughes' et al's Notice of Joinder (Filed 6/24113); 

(M) Kirk-Hughes' et al's Swnma.ry Judgment Response (Filed 6/24/13); 

(N) Affidavit ofRichard L. Campbell (Filed 6/24/13); 

(0) Affidavit of Melody Jones, Affidavit of Geraldine Kirk-Hughes, Affidavit 
of Darlene Moore (Filed 6/24/13); 

(P) Golubs' Reply re Summary Judgment, Mike Howard Mfidavits (two) 
(filed on 7/2/13, one contains discovery responses, the second contains 
legislative history) and Golub's Response re Kirk-Scott's Motion to Vacate 
(Filed 7/2/13); 

(Q) Kirk-Scott's Motion to Vacate Reply Brief and Kirk-Hughes' Joinder and 
Response to Kirk-Scott's Reply Brief (Filed 7/3/13); 
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(R) Affidavit of Michael Howard (Filed 7/9/13)~ 

(S) Kirk-Scott's Motion to Compel, Memorandum in Support of Motion to 
Compel, Affidavit of Matt Crotty reMotion to Compel (Filed 7/25113); 

(T) Court's Memorandum Decision and Order (Filed 8/9/13)~ 

(U) Judgment (Filed 8/21113. but signed 8/19113); 

(V) Kirk-Scott's Motion and Memorandum re Motion to Alter/ Amend, 
Affidavit of Matthew Z. Crotty, and Second Affidavit of Balinda Antoine 
(Filed 8/21113); 

(W) Golub's Response re Motion to Amend/Alter and Affidavit of Howard 
(Filed 9/20/13); 

(X) Kirk-Scott's Motion to Amend/Alter Reply Brief and Second Affidavit of 
(Crotty- Filed 9/23/13); 

(Y) Affidavit of Matthew Crotty re Credit Bid - Filed 9/26/13; 

(Z) Writ of Execution, Affidavit in Support of Execution. Application for Writ 
of Execution (Filed 8115/13); 

(AA) Kirk-Hughes' Motion and Memorandum re Stay Writ of Execution (Filed 
8/27/13); 

(BB) Golubs' Response re Motion to Stay and Affidavit of Howard (Filed 
9/6/13); 

(CC) Kirk-Hughes' Reply and Affidavit of Mike Bissell (Filed 9/9/13); afl4 

(DD) Order re Kirk-Hughes' Motion to Stay Execution of Writ (Filed 9/13/13)~ 

(EE) Decision and Order re: l.R.C.P. 11 (a)(]) Sanctions (Filed 11121113): 

(Ff) P lain.titr s Memol·andum of Costs and Fees Re: Order for Sanctions (filed 
.ll/26/2013); 

(GG) Affidavit of Michael T. Howard (filed 11/26/2013): 

a-n-n Defendants Kirk-Hughes Development LLC. Kirk-Hughes & Associate~ 
Inc., Geraldine Kirk~Hughes, and Peter Sampson's Respottse in 
Opposition to Plaintiff's Memorandum of Costs & Fees Re: Sanctions 
(Filed 11126/2013); and 
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{II) Order re: Sanctions (Filed 121312013 ). 

7. Civil Cases Only. The appellate requests the following documents, charts, or 
pictures offered or admitted as exhibits to be copied and sent to the Supreme 
Court. NIA 

8. I certify: 

(a) That a copy of .tffi.s.. the September 30. 2013, Notice of Appeal kas been was 
served on each reporter of whom a transcript has been requested as named 
below at the address set out below: 

Valerie E. Nunmacher 
Kootenai County District Court 
324 West Garden Avenue 
Coeur d'Alene, ID 83816 

No additional transcript is needed regarding the November 21,2013, and 
December 3, 2013. Orders that are the subject of this Amended Notice of Appeal. 

(b) (1) That the clerk of the district court or administrative agency kas boca was 
paid the estimated fee for preparation of the reporter's transcript.....QQ 
September 30, 2013. (DefeRdB:i'Tt Kirk Seett, Ltd. is t11ir:.g a :Netice o"£' 
Appool on 9139/13. Said defeHElant's Notiee of A19J3eal is fi1ed in 
eonjuaetioA with and will be joinee \Vitb Apj9el1Elflts Netiee ef Ap19eal. 
Therefot·o A19pellants are payi1tg for tee trm1sofii;tion eos:ta, ineludia-g 
Kirk Scott'weests.) 

(c) (1) +RaHJ:he estimated fee for preparation of the clerk's or agency's record 
has beea was paid on September 30. 2013. (Defo.aaant Kirk Seott, Ltd. is 
:§ling a Notiee of Af9pea.l on 9/3 Q/13. Said defendaat' s Notiee of Appeerl 
is tiled in oot,junetion '"'ith anel ""'ill be joinea v;ith At9l:lellants ?~etice er-f 
Appeal. Therefore Apj9elk\nts aro paying for El'IO l:'eeerd copying eosts, 
incl .... idin~Kirk-Seett's costs.) 

(d) (1) That the appellate filing fee has been paid. 

IIIII 

IIIII 

IIIII 

IIIII 
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(e) That service has been made upon all parties required to be served pursuant to 
Rule 20 (and the attorney general of Idaho pursuant to Section 67-1401(1), 
Idaho Code). 

~ 
DATED this 5 day ofDec~mber, 2013. 

CAMPBELL & BISSELL, PLLC 

&'~ 
MICHAEL S. BISSELL 
Attorneys for Defendants/ Appellants Kirk· Hughes 
Development, LLC, Kirk-Hughes & 
Associates, Inc., Geraldine Kirk-Hughes, 
and Peter Sampson 

DatB\1723\drafts\Notice of Appc:ai.AMENDED.20l3l20S.docx 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the ~ day of December, 2013, I caused to be 
served a true and correct copy of the foregoing document to the following: 

0 HAND DELIVERY Michael T. Howard 
til U.S. MAIL Winston & Cashatt, P.S. 
0 OVERNIGHT MAIL 601 W. Riverside #1900 
D FACSIMILE Spokan~ WA 99201 
D EMAIL 

D HAND DELIVERY Matthew Z. Crotty 
D U.S. MAIL Crotty & Son Law Finn, PLLC 
D OVERNIGHT MAIL 421 W. Riverside Avenue, Ste. 1005 
D FACSIMILE Spokane, WA 99201 
~ EMAIL 

D HAND DELIVERY DouglasS. Marfice 
~ U.S. MAIL Ramsden & Lyons 
D OVERNIGHT MAIL P.O. Box 1336 
D FACSIMILE 3816 
0 EMAIL 
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IN THE SUPREME COURT OF THE STATE OF IDAHO 

ALAN GOLUB and MARILYN GOLUB, husband ) 
and wife, 

Plaintiffs-Respondents, 

v. 

KIRK-HUGHES DEVELOPMENT, LLC, a 
Delaware limited liability company; KIRK­
HUGHES & ASSOCIATES, INC., a Nevada 
corporation; GERALDINE KIRK-HUGHES and 
PETER SAMPSON, husband and wife, 

Defendants-Appellants, 

and 

KIRK-SCOTT, LTD., a Texas corporation; 
INTERNAL REVENUE SERVICE; 
TOMLINSON NORTH IDAHO, INC., an Idaho 
corporation; KELLY POLA TIS, an individual; 
DELANO D. and LENORE J. PETERSON, 
husband and wife, 

Defendants. 

ALAN GOLUB and MARILYN GOLUB, husband 
and wife, 

Plaintiffs-Respondents, 

v. 

KIRK-SCOTT, LTD., a Texas corporation, 

Defendant-Appellant, 

and 

KIRK-HUGHES DEVELOPMENT, LLC, a 
Delaware limited liability company; INTERNAL 
REVENUE SERVICE; TOMLINSON NORTH 
IDAHO, INC., an Idaho corporation; 
GERALDINE KIRK-
HUGHES and PETER SAMPSON, husband and 
wife; KIRK-HUGHES & ASSOCIATES, INC., a 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Supreme Court Docket No. 41501-2013 
Kootenai County No. 2007-8038 

Supreme Court Docket No. 41505-2013 
Kootenai County No. 2007-8038 
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Nevada corporation; KELLY POLA TIS, an ) 
individual; DELANO D. and LENORE J. ) 
PETERSON, husband and wife, ) 

) 
Defendants. ) 

I, Clifford T. Hayes, Clerk of the District Court of the First Judicial District of the State ofldaho, in and for 

the County of Kootenai, do hereby certifY that the above and foregoing record in the above entitled cause 

was compiled and bound under my direction as, and is a true, full and correct record of the pleadings and 

documents under Rule 28 of the Idaho Appellate Rules. 

I further certifY that no exhibits were offered in this case. 

I certifY that the Attorneys for the Appellant and Respondent were notified that the Clerk's Record was 

complete and ready to be picked up, or if the attorney is out of town, the copies were mailed by U.S. mail, 

postage prepaid on the~~.tfay o~~t_IUI.l¥'1· ~Oif/ 

I do further certifY that the Clerk's Record will be duly lodged with the Clerk of the Supreme Court. 

In witness whereof, I have hereunto set my hand and affixed the seal of said Court at Kootenai County, 

Idaho this ~~dayJM~) ·~ 

J\I"Vl &e.LU-1 nOVJ 
Clerk of the District Court 
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IN THE SUPREME COURT OF THE STATE OF IDAHO 

ALAN GOLUB and MARILYN GOLUB, husband ) 
and wife, 

Plaintiffs-Respondents, 

v. 

KIRK-HUGHES DEVELOPMENT, LLC, a 
Delaware limited liability company; KIRK­
HUGHES & ASSOCIATES, INC., a Nevada 
corporation; GERALDINE KIRK-HUGHES and 
PETER SAMPSON, husband and wife, 

Defendants-Appellants, 

and 

KIRK-SCOTT, LTD., a Texas corporation; 
INTERNAL REVENUE SERVICE; 
TOMLINSON NORTH IDAHO, INC., an Idaho 
corporation; KELLY POLA TIS, an individual; 
DELANO D. and LENORE J. PETERSON, 
husband and wife, 

Defendants. 

ALAN GOLUB and MARILYN GOLUB, husband 
and wife, 

Plaintiffs-Respondents, 

v. 

KIRK-SCOTT, LTD., a Texas corporation, 

Defendant-Appellant, 

and 

KIRK-HUGHES DEVELOPMENT, LLC, a 
Delaware limited liability company; INTERNAL 
REVENUE SERVICE; TOMLINSON NORTH 
IDAHO, INC., an Idaho corporation; 
GERALDINE KIRK-
HUGHES and PETER SAMPSON, husband and 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Supreme Court Docket No. 41501-2013 
Kootenai County No. 2007-8038 

Supreme Court Docket No. 41505-2013 
Kootenai County No. 2007-8038 
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wife; KIRK-HUGHES & ASSOCIATES, INC., a ) 
Nevada corporation; KELLY POLA TIS, an ) 
individual; DELANO D. and LENORE J. ) 
PETERSON, husband and wife, ) 

) 
Defendants. ) 

CLERK'S CERTIFICATE OF SERVICE 

I, Clifford T. Hayes, Clerk of the District Court of the First Judicial District of the 
State of Idaho, in and for the County of Kootenai, do hereby certify that I have personally 
served or mailed, by United States mail, one copy of the Clerk's Record and Transcript to 
each ofthe Attorneys of record in this cause as follows: 

MICHAEL S. BISSELL 
820 W. ih A venue 
Spokane, WA 99204 

MATTHEW Z. CROTTY 
421 W. Riverside Ave Ste 1005 
Spokane, W A 99201 

IN WITNESS WHEREOF, I have unto set my hand and affixed the seal of the 
said Court this 2nd day of January, 2014. 
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