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Golub vs Kirk-Hughes, etal

IN THE SUPREME COURT OF THE STATE OF IDAHO

ALAN GOLUB and MARILYN GOLUB, husband
and wife,

Plaintiffs-Respondents,
v.

KIRK-HUGHES DEVELOPMENT, LLC, a
Delaware limited liability company; KIRK-
HUGHES & ASSOCIATES, INC., a Nevada
corporation; GERALDINE KIRK-HUGHES and
PETER SAMPSON, husband and wife,

Defendants-Appellants,
and

KIRK-SCOTT, LTD., a Texas corporation;
INTERNAL REVENUE SERVICE;
TOMLINSON NORTH IDAHO, INC., an Idaho
corporation; KELLY POLATIS, an individual;
DELANO D. and LENORE J. PETERSON,
husband and wife,

Defendants.

ALAN GOLUB and MARILYN GOLUB, husband
and wife,

Plaintiffs-Respondents,

V.

KIRK-SCOTT, LTD., a Texas corporation,
Defendant-Appellant,

and

KIRK-HUGHES DEVELOPMENT, LLC, a
Delaware limited liability company; INTERNAL
REVENUE SERVICE; TOMLINSON NORTH
IDAHO, INC., an Idaho corporation;
GERALDINE KIRK-

HUGHES and PETER SAMPSON, husband and
wife; KIRK-HUGHES & ASSOCIATES, INC., a
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Nevada corporation; KELLY POLATIS, an )
individual; DELANO D. and LENORE 1J. )
PETERSON, husband and wife, )
)
Defendants. )
CLERK’S RECORD ON APPEAL
MICHAEL S. BISSELL MATTHEW Z. CROTTY
820 W 7™ Avenue 421 W Riverside Ave Ste 1005

Spokane, WA 99204

Spokane, WA 99201

ATTORNEY FOR APPELLANT ATTORNEY FOR RESPONDENT
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Date: 12/24/2013
Time: 04:55 AM
Page 1 of 2

First Judicial District Court - Kootenai County
Reminders
All Jurisdictions

User: MEYER

All Case Types
For: 12/24/2013
All Cases, for all users

Reminder Date Case Reminder For

Reminder Text

12/24/2013 CR-2011-0000403 WATKINS see if PA has objection to Withheld judgment, stip sent to
State of Idaho vs. Haley Lynn Hendrickson ~them on 1216/13
12/24/2013 CR-2011-0011489 ZOOK MAKE SURE THIS PROCESS' CORRECTLY / SHOULD
State of Idaho vs. Philip Sean Griner SHOW ON COLLECTIONS REPORT 12/24/13
12/24/2013 CR-2011-0015677 ROHRBACH check response from pros
State of Idaho vs. Alexander Allen Welstad
12/24/2013 CR-2012-0022115 MCCANDLESS  ntwd
State of ldaho vs. Ronald Ray Hanson
12/24/2013 CR-2013-0002623 BOOTH sentencing 1/3
State of Idaho vs. Danyell Janean Sheets
12/24/2013 CR-2013-0003263 ZOOK CHECK TO SEE IF THEY LESSEND THE SENTENCE
State of Idaho vs. Timothy James Freund
12/24/2013 CR-2013-0004168 STHOMAS Check to see if OTHER was met
State of Idaho vs. Tahnee K Miller
12/24/2013 CR-2013-0007689 HAMILTON Set Arrn
State of idaho vs. Shane Eric Phillipy
12/24/2013 CR-2013-0008169 STHOMAS Ask Amanda About Other and Self-Help. Change Date?
State of Idaho vs. Kelly Shawn Brannam
12/24/2013 CR-2013-0013964 HAMILTON Set Arrn
State of idaho vs. Nickelus David Hite
12/24/2013 CR-2013-0020095 HAMILTON Set Arrn
State of Idaho vs. James Dean Hubbard Jr
12/24/2013 CR-2013-0021797 SVERDSTEN Set Arrn
State of Idaho vs. David Edward Lupo
12/24/2013 CR-2013-0022552 BOOTH Set Arrn
State of Idaho vs. Kevin L McKuin
12/24/2013 CR-2013-0022632 SVERDSTEN Set Arrn
State of Idaho_vs._ Brandon Warren Ferrara
12/24/2013 CR-2013-0022775 HAMILTON Set Arrn
State of Idaho vs. James Dean Hubbard Jr
12/24/2013 CR-2013-0023448 SVERDSTEN Set Arrn
State of Idaho vs. Nicholas David King
12/24/2013 CR-2013-0023618 SVERDSTEN Set Arrn
State of idaho vs. Timothy Paul Alexander
12/24/2013 CR-2013-0023790 HAMILTON Set Arrn
State of Idaho vs. Heidi Alice Myers
12/24/2013 CV-2007-0008038 CLEVELAND Reminder for clerk's record due to Attorneys by the 27th
Alan Jay Golub, etal. vs. Geraldine
Kirk-Hughes, etal.
12/24/2013 CV-2012-0003689 ROHRBACH review, set deling hearing??

Golub ‘%ﬁﬁ%‘%@%rﬁﬁ%;he Guardianship Qf: £den 5 o4 41505-2013
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Date: 12/9/2013

First Judicial District Court - Kootenai County

Time: 09:59 AM ROA Report
Page 1 of 24 Case: CV-2007-0008038 Current Judge: Lansing L. Haynes
Alan Jay Golub, etal. vs. Geraldine Kirk-Hughes, etal.
Date Code User Judge
10/30/2007 NCOC MCCORD New Case Filed - Other Claims Lansing L. Haynes
MCCORD Filing: A1 - Civil Complaint, More Than $1000 No Lansing L. Haynes
Prior Appearance Paid by: Winston & Cashatt
Receipt number: 0768243 Dated: 10/30/2007
Amount: $88.00 (Check) For: [NONE]
SuMmi BOWLES Summons Issued Lansing L. Haynes
11/14/2007 VICTORIN Filing: 11A - Civil Answer Or Appear. More Than  Lansing L. Haynes
$1000 No Prior Appearance Paid by: Holmes
Law Receipt number: 0770333 Dated:
11/14/2007 Amount: $58.00 (Check) For:
[NONE]
NOAP VICTORIN Notice Of Appearance/Edwin Holmes Lansing L. Haynes
11/16/2007 NOTC GBROWN Notice of Discovery Lansing L. Haynes
NOTC GBROWN Notice of Discovery Lansing L. Haynes
NOTC GBROWN Notice of Discovery Lansing L. Haynes
11/29/2007 HRSC TAYLOR Hearing Scheduled (Motion for Summary Lansing L. Haynes
Judgment 02/12/2008 03:30 PM) E. Holmes
1hr
11/30/2007 NOTC LSMITH Notice of discovery Lansing L. Haynes
AFSV LSMITH Affidavit Of Service-Alfred Braun 11/26/2007 Lansing L. Haynes
12/3/2007 ROBINSON Filing: 1A - Civil Answer Or Appear. More Than  Lansing L. Haynes
$1000 No Prior Appearance Paid by: Patrick
Miller Receipt number: 0772648 Dated:
12/3/2007 Amount: $58.00 (Check) For: [NONE]
MOTN ROBINSON Motion To Enlarge Time To Answer Complaint  Lansing L. Haynes
AFSV GBROWN Affidavit Of Service/Amended for Michael T Lansing L. Haynes
Howard and Kenneth B Howard via facsimile on
12-3-07
NTSV GBROWN Notice Of Service of Defendants/First Set of Lansing L. Haynes
Interrogatories to Plaintiffs
12/4/2007 MOTN PARKER Plaintiffs’ Motion for Order of Default Against Lansing L. Haynes
Defendant Kelly Polatis
MEMO PARKER Plaintiffs' Memorandum of Law in Support of Lansing L. Haynes
Motion for Default Order Against Defendant Kelly
Polatis
AFFD PARKER Affidavit of Michael T Howard in Support of Lansing L. Haynes
Plaintiffs' Motion for Order of Default
AFSV SHEDLOCK Affidavit Of Service on Lenore J. Peterson Lansing L. Haynes
11/8/07
AFSV SHEDLOCK Affidavit Of Service on Delano D. Peterson Lansing L. Haynes
11/8/07
AFSV SHEDLOCK Affidavit Of Service on Kirk-Hughes Development, Lansing L. Haynes

Golub vs Kirk-Hughes, etal

LLC to Scott LaScala of The Corporation Trust
Company, Registered Agent 11/6/07
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Date: 12/9/2013 First Judicial District Court - Kootenai County User: CLEVELAND
Time: 09:59 AM ROA Report
Page 2 of 24 Case: CV-2007-0008038 Current Judge: Lansing L. Haynes

Alan Jay Golub, etal. vs. Geraldine Kirk-Hughes, etal.

Date Code User Judge
12/4/2007 AFSV SHEDLOCK Affidavit Of Service on Kirk-Hughes & Associates Lansing L. Haynes
to Ollie Kirk, Resident Agent 11/25/07
AFSV SHEDLOCK Affidavit Of Service on Geraldin Kirk-Hughes Lansing L. Haynes
11/25/07
AFSV SHEDLOCK Affidavit Of Service on Peter Sampton 11/25/07  Lansing L. Haynes
RTSV SHEDLOCK Return Of Service on Kelly Polatis 11/6/07 Lansing L. Haynes
12/5/2007 NOTC BAXLEY Amended Notice of Discovery Lansing L. Haynes
12/7/2007 NOTC BAXLEY Amended Notice of Discovery Lansing L. Haynes
12/13/2007 NTSD BAXLEY Plzintiffs’ Notice Of Service Of Discovery Lansing L. Haynes
NTSD BAXLEY Notice Of Service Of Discovery Lansing L. Haynes
12/18/2007 LETR MCCOY Letter to Court Lansing L. Haynes
1/8/2008 ORDF MCCORD Order For Entry Of Default Against Def Kelly Lansing L. Haynes
Polatis
1/15/2008 AFFD MCCOY Affidavit of Delano D. Peterson in Support of Lansing L. Haynes

Delano D. Peterson and Lenore J. Petersons'
Motion for Partial Summary Judgment

AFFD MCCOY Affidavit of Edwin B. Holmes in Support of Delano Lansing L. Haynes
D. Peterson and Lenore J. Petersons' Motion for
Partial Summary Judgment

AFFD MCCOY Affidavit of Lenore J. Peterson in Support of Lansing L. Haynes
Delano D. Peterson and Lenore J. Petersons'
Motion for Partial Summary Judgment

BRIE MCCOY Brief in Support of Delano D. Peterson and Lansing L. Haynes
Lenore J. Petersons' Motion for Partial Summary
Judgment

NTSD MCCOY Notice Of Service Of Discovery Lansing L. Haynes

MNSJ MCCOY Defendants Delano D. Peterson and Lenore J.  Lansing L. Haynes
Petersons' Motion For Partial Summary Judgment

NOHG MCCOY Notice Of Hearing on Defendants Delano D. and Lansing L. Haynes
Lenore J. Petersons' Motion for Partial Summary
Judgment

1/16/2008 NOTC MCCORD Notice of change of address Lansing L. Haynes
MISC LUNNEN Plaintiff's Motion For Order Of Default Against Lansing L. Haynes

Defendants Geraldine Kirk-Hughes; Peter
Sampson; Kirk-Hughes Development, LLC; And
Kirk-Hughes & Associates, INC.

MEMO SHEDLOCK Plaintiffs Memorandum Of Law Lansing L. Haynes
AFFD SHEDLOCK Affidavit Of Michael T. Howard Lansing L. Haynes
1/18/2008 NTSV LUNNEN Notice Of Service Of Defendants Geraldine Lansing L. Haynes

Kirk-Hughes' And Peter Sampson's Answers And
Responses To Plaintiffs First Set Of
Interrogatories And Requests For Production Of
Documents

Golub vs Kirk-Hughes, etal 41501-2013 and 41505-2013 5 of 584




Date: 12/9/2013 First Judicial District Court - Kootenai County User: CLEVELAND
Time: 09:59 AM ROA Report
Page 3 of 24 Case: CV-2007-0008038 Current Judge: Lansing L. Haynes

Alan Jay Golub, etal. vs. Geraldine Kirk-Hughes, etal.

Date Code User Judge

1/23/2008 HRSC TAYLOR Hearing Scheduled (Motion to Continue Lansing L. Haynes
02/05/2008 03:30 PM) Motion to Continue
2/12/08 MSJ Hearing

Howard
NOTH MCCORD Notice Of Hearing Lansing L. Haynes
AFIS MCCORD Affidavit in Support of Motion to Continue Lansing L. Haynes
MNCN MCCORD plaintiff's Motion To Continue Lansing L. Haynes
1/29/2008 HRVC TAYLOR Hearing result for Motion to Continue held on Lansing L. Haynes

02/05/2008 03:30 PM: Hearing Vacated Motion
to Continue 2/12/08 MSJ Hearing
Howard

1/31/2008 NOTC MCCORD Notice of Postponement of Hearing on def's Lansing L. Haynes
Delano & Peterson's motion for partial summary
judgment

HRVC TAYLOR Hearing result for Motion for Summary Judgment Lansing L. Haynes
held on 02/12/2008 03:30 PM: Hearing Vacated
E. Holmes
1hr

FILE MCCOY New File Created Lansing L. Haynes

***********************FI L E

#2**************************

2/7/2008 NOTC LUNNEN Notice Of Discovery Lansing L. Haynes

ANSW MCCOY Answer - Patrick Miller OBO Geraldine Kirk Lansing L. Haynes
Hughes & Peter Sampson & Kirk-Hughes
Development LLC & Kirk-Hughes & Associates

Inc
2/8/2008 HRSC TAYLOR Hearing Scheduled (Status Conference Lansing L. Haynes
03/24/2008 03:30 PM)
TAYLOR Notice of Hearing Lansing L. Haynes
3/20/2008 RSCN MCCORD Response to Status Conference Notice - Michael Lansing L. Haynes
Howard
RSCN MCCORD Response to Status Conference Notice - Edwin  Lansing L. Haynes
Holmes
3/21/2008 RSCN LSMITH Response to Status Conference Notice-Patrick  Lansing L. Haynes
Miller
3/24/2008 MCCOY Filing: I1A - Civil Answer Or Appear. More Than  Lansing L. Haynes

$1000 No Prior Appearance Paid by: Kelly
Polatis Receipt number: 0788018 Dated:
3/24/2008 Amount: $58.00 (Check) For: [NONE]

ANSW MCCOY Answer - Kelly Polatis Lansing L. Haynes

HRSC TAYLOR Hearing Scheduled (Jury Trial Scheduled Lansing L. Haynes
01/20/2009 09:00 AM) 4 day

TAYLOR Notice of Trial Lansing L. Haynes

Golub vs Kirk-Hughes, etal 41501-2013 and 41505-2013 6 of 584




Date: 12/9/2013
Time: 09:59 AM
Page 4 of 24

Date Code

First Judicial District Court - Kootenai County

ROA Report

Case: CV-2007-0008038 Current Judge: Lansing L. Haynes
Alan Jay Golub, etal. vs. Geraldine Kirk-Hughes, etal.

User

User:

Judge

CLEVELAND

3/24/2008 DCHH

4/17/2008 HRSC

4/25/2008 NOTH

6/3/2008 AFFD

MEMO

AFFD

6/4/2008 HRSC

FILE

6/9/2008 OBJT

6/10/2008 MOTN

AFFD

6/11/2008 HRSC

NOHG
MODF

AFFD

AFFD

AFFD

TAYLOR

TAYLOR

PARKER

RABROWN

RABROWN

RABROWN

TAYLOR

MCCORD

MCCORD

SHEDLOCK

SHEDLOCK

JOKELA

LSMITH
LSMITH

LSMITH

LSMITH

LSMITH

Golub vs Kirk-Hughes, etal

Hearing result for Status Conference held on

03/24/2008 03:30 PM: District Court Hearing Helc

Court Reporter: LAURIE JOHNSON
Number of Transcript Pages for this hearing
estimated: LESS THAN 100

Hearing Scheduled (Motion for Summary
Judgment 06/17/2008 03:30 PM) Holmes, 1 hr

Notice of Rescheduled Hearing on Defendants
Delano D and Lenore J Petersons' Motion for
Partial Summary Judgment

Affidavit of Alan J Golub in Support of Plaintiffs'
Memorandum in Opposition To Defendants'
Delano D and Lenore J Peterson's Motion for
Partial Summary Judgment

Plaintiffs' Memorandum in Opposition To
Defendants' Delano D and Lenore J Peterson's
Motion For Partial Summary Judgment

Affidavit of Michael T howard in Support of
Plaintiffs’ Memorandum in Opposition To
Defendants' Dalano D and Lenore J Peterson's
Motion for Partial Summary Judgment

Hearing Scheduled (Motion 06/17/2008 03:30
PM) Mtn for Default Jdmt

Howard

New File Created

*******************FI LE

3************'k******************

Objection & Reply Brief in Support of Motion of
Partial Summary Judgment

Plaintiffs' Motion To Continue June 17, 2008
Hearing On Motion For Summary Judgment

Affidavit Of Michael T. Howard In Support Of
Motion To Continue Hearing On Summary
Judgment

Hearing Scheduled (Motion to Continue
06/17/2008 03:30 PM) Howard

Notice Of Hearing

Motion For Entry Of Default Judgment against
Defendant Kelly Polatis

Affidavit of Michael T. howard in Support of
Plaintiff's Motion for Default Judgment against
Kelly Polatis

Affidavit of Alan Golub In Support of Motion for
default Judgment Against Kelly Polatis

Supplemental Affidavit of Michael T. Howard In

support of Plaintiffs' Response to Defendant

Peterson's Motion for Summary Judgment
41501-2013 and 41505-2013

Lansing L.

Lansing L.

Lansing L.

Lansing L.

Lansing L.

Lansing L.

Lansing L.

Lansing L.

Lansing L.
Lansing L.

Lansing L.

Lansing L.

Lansing L.
Lansing L.

Lansing L.

Lansing L.

Lansing L.

Haynes

Haynes

Haynes

Haynes

Haynes

Haynes

Haynes

Haynes

Haynes
Haynes

Haynes

Haynes

Haynes
Haynes

Haynes

Haynes

Haynes
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Date: 12/9/2013 First Judicial District Court - Kootenai County User: CLEVELAND
Time: 09:59 AM ROA Report
Page 5 of 24 Case: CV-2007-0008038 Current Judge: Lansing L. Haynes

Alan Jay Golub, etal. vs. Geraldine Kirk-Hughes, etal.

Date Code User Judge
6/11/2008 MEMO LSMITH Plaintiffs' Memorandum in Opposition to Lansing L. Haynes
Defendant Petersons’ Objection to Evidence
MOTN LSMITH Plaintiffs’ Motion to shorten Time Lansing L. Haynes
NOHG TAYLOR Notice Of Hearing Lansing L. Haynes
6/12/2008 NOTH MCCORD Notice Of Hearing Lansing L. Haynes
AFFD CANTU Supplemental Affidavit of Michael T. Howard In  Lansing L. Haynes

Support of Plaintiff's Response to Defendant
Peterson's Motion for Summary Judgment

6/13/2008 LSMITH Filing: 1A - Civil Answer Or Appear. More Than  Lansing L. Haynes
$1000 No Prior Appearance Paid by: R Bruce
Owens Receipt number: 0799752 Dated:
6/13/2008 Amount: $58.00 (Cash) For: [NONE]

OBJT CANTU Objection to Motion to Continue and Renewed Lansing L. Haynes
Attempt to Introduce Hearsay Evidence
AFFD CANTU Affidavit of Edwin B. Holmes Lansing L. Haynes
AFFD VICTORIN Declaration of Kelly Polatis Lansing L. Haynes
AFFD VICTORIN Affidavit of Counsel Lansing L. Haynes
MNCN VICTORIN Motion To Continue Hearing on Motion for Default Lansing L. Haynes
NOAP VICTORIN Notice Of Appearance/Regina McCrea Lansing L. Haynes
6/17/2008 HRHD TAYLOR Hearing result for Motion held on 06/17/2008 Lansing L. Haynes
03:30 PM: Hearing Held Mtn for Default Jdmt
Howard
HRVC TAYLOR Hearing resuilt for Motion to Continue held on Lansing L. Haynes

06/17/2008 03:30 PM: Hearing Vacated Howard

HRHD TAYLOR Hearing result for Motion for Summary Judgment Lansing L. Haynes
held on 06/17/2008 03:30 PM: Hearing Held
Holmes, 1hr  TAKEN UNDER ADVISEMENT

ORDR TAYLOR Order (shorten time) Lansing L. Haynes
6/26/2008 HRSC TAYLOR Hearing Scheduled (Motion 07/25/2008 10:00  Lansing L. Haynes
AM) Mtn to Set Aside Default, McCrea
6/27/2008 NOHG MCCOY Notice Of Hearing Re: Motion to Vacate Order of Lansing L. Haynes
Default
AFFD MCCOY Affidavit of Kelly Polatis Lansing L. Haynes
MOTN MCCOY Motion to Vacate Order of Default Lansing L. Haynes
MEMO BAXLEY Memorandum In Support of Motion to Vacate Lansing L. Haynes
Order of Default
7/11/2008 AFFD BAXLEY Affidavit of Michael Howard In Support of Lansing L. Haynes

Plaintiffs' Response to Defendant Polatis' Motion
to Vacate Default Order

MISC BAXLEY Plaintiff's Response To Defendant Polatis' Motion Lansing L. Haynes
To Set Aside Default Order
7/22/2008 HRSC TAYLOR Hearing Scheduled (Motion for Summary Lansing L. Haynes

Golub vs Kirk-Hughes, etal Judgmetisotg72 132008 G853 RM) Holmes, 1 hr 8 of 584




Date: 12/9/2013 First Judicial District Court - Kootenai County User: CLEVELAND
Time: 09:59 AM ROA Report
Page 6 of 24 Case: CV-2007-0008038 Current Judge: Lansing L. Haynes

Alan Jay Golub, etal. vs. Geraldine Kirk-Hughes, etal.

Date Code User Judge
7/24/2008 MEMS MCCORD Reply Memorandum In Support Of Motion to Vate Lansing L. Haynes
Order of Default
AFFD BAXLEY Second Affidavit of Kelly Polatis Lansing L. Haynes
7/25/2008 HRHD TAYLOR Hearing result for Motion held on 07/25/2008 Lansing L. Haynes

10:00 AM: Hearing Held Mtn to Set Aside
Defauit, McCrea TAKEN UNDER ADVISEMENT

8/11/2008 MEMO TAYLOR Memorandum Opinion and Order in Re: Def's Lansing L. Haynes
Motion for Partial Summary Judgment
8/12/2008 HRSC TAYLOR Hearing Scheduled (Motion 08/13/2008 03:00  Lansing L. Haynes
PM) Mtn pursuant to IAR 12, Holmes, 15 min.
NOHG LSMITH Notice Of Hearing Lansing L. Haynes
MOTN LSMITH Peterson's Motion for Shortening of time and Lansing L. Haynes
Notice of Hearing
MOTN LSMITH Delano D. Peterson & Lenore J Petersons' Motion Lansing L. Haynes

for Permission to Appeal From an Interlocutory
Order of the Trial Court

8/13/2008 HRHD TAYLOR Hearing resuit for Motion held on 08/13/2008 Lansing L. Haynes
03:00 PM: Hearing Held Mtn pursuant to IAR
12, Holmes, 15 min. TAKEN UNDER
ADVISEMENT

MISC BAXLEY Plaintiffs' Opposition To Defendants' Motion For  Lansing L. Haynes
Permission To Appeal From An Interlocutory
Order Of The Trial Court

8/18/2008 HRSC TAYLOR Hearing Scheduled (Motion for Summary Lansing L. Haynes
Judgment 09/30/2008 03:30 PM) Miiler, 30 min
NTSV BAXLEY Notice Of Service of Defendants Geraldine Lansing L. Haynes

Kirk-Hughes' First Set of Requests for
Admissions to Plaintiffs

NTSV BAXLEY Notice Of Service of Defendants Geraldine Lansing L. Haynes
Kirk-Hughes and Peter Sampson's; Kirk-Hughes
Development, LLC's and Kirk-Hughes &
Associates Inc.'s First Set of Interrogatories to
Plaintiffs

8/19/2008 PTCO BAXLEY Delano D Peterson and Lenore J Petersons' Lansing L. Haynes
Pretrial Compliance (Expert Witness Disclosure
In Conformity With IRCP 26(b)(4))

8/20/2008 NTSV BAXLEY SUPPLEMENTAL Notice Of Service of Lansing L. Haynes
Defendants Geraldine Kirk-Hughes' First Set of
Requests for Admissions To Plaintiffs

NTSV BAXLEY SUPPLEMENTAL Notice Of Service of Lansing L. Haynes
Defendants Geraldine Kirk-Hughes' and Peter
Sampson'’s; Kirk-Hughes Development LLC's and
Kirk-Hughes & Associates Inc.'s Second Set of
Interrogatories and First Set of Requests for
Production of Documents To Plaintiffs
8/21/2008 FILE MCCORD New File Created Lansing L. Haynes

de e e e e e de Je e e dede e de e ke doke ke FI L E
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Date: 12/9/2013 First Judicial District Court - Kootenai County User: CLEVELAND
Time: 09:59 AM ROA Report
Page 7 of 24 Case: CV-2007-0008038 Current Judge: Lansing L. Haynes

Alan Jay Golub, etal. vs. Geraldine Kirk-Hughes, etal.

Date Code User Judge

8/25/2008 NTSV MCCORD pet's Notice Of Service of Discovery Lansing L. Haynes
NTSV MCCORD pet's Notice Of Service of Discovery Lansing L. Haynes

8/26/2008 AFFD MCCOY Affidavit of Patrick E. Miller in Support of Lansing L. Haynes

Defendant Kirk-Hughes' Motion for Partial
Summary Judgment

MEMS MCCOY Defendants Kirk-Hughes's Memorandum In Lansing L. Haynes
Support Of Motion for Partial Summary Judgment
MOTN MCCOY Defendants Kirk-Hughes's Motion for Partial Lansing L. Haynes
Summary Judgment
NOHG MCCOQOY Notice Of Hearing Lansing L. Haynes
NTSD BAXLEY Plaintiffs’ Notice Of Service Of Discovery Lansing L. Haynes
8/27/2008 OPIN TAYLOR Memorandum Opinion and Order in re; Lansing L. Haynes
Defendant's Motion to Set Aside Entry of Default
ORDR TAYLOR Order Disapproving Defendants' Permissive Lansing L. Haynes
Appeal
9/3/2008 MOTN BAXLEY Plaintiffs' Motion and Memorandum For Lansing L. Haynes
Clarification of Order Re Default Judgment
9/4/2008 HRSC TAYLOR Hearing Scheduled (Motion 09/30/2008 03:30  Lansing L. Haynes
PM) Motion for Clarification of Order Re: Polatis,
Howard
NOTH MCCORD Notice Of Hearing Lansing L. Haynes
9/8/2008 NOTC CRUMPACKER notice of service of defs 3rd set of interrogatories Lansing L. Haynes
9/17/2008 MNAM VICTORIN Motion To Amend Complaint Lansing L. Haynes
MEMO VICTORIN Plaintiffs' Memorandum in Opposition to Lansing L. Haynes
Defendant Kirk-Hughes' Motion for Partial
Summary Judgment
NOHG VICTORIN Notice Of Hearing Lansing L. Haynes
9/19/2008 NTSV CRUMPACKER Notice Of Service of Defendants 2nd set of Lansing L. Haynes
Requests for Admissions to Plaintiffs
9/22/2008 NTSD BAXLEY Notice Of Service Of Discovery Responses Lansing L. Haynes
9/23/2008 MISC VICTORIN Defendants Kirk-Hughes's Objection to Plaintiffs' Lansing L. Haynes
Motion to Amend the Complaint
MOTN LSMITH Defendants Delano d. Peterson & Lenore J. Lansing L. Haynes
Petersons’' Renewed Motion for Partial Summary
Judgment
NOHG LSMITH Notice Of Hearing on Defendants Delano D. &  Lansing L. Haynes
Lenore J. Petersons' Renewed Motion for Partial
Summary Judgment
BRIE LSMITH Brief in Support of Delano D. Peterson & Lenore Lansing L. Haynes
J. Petersons' Renewed Motion for Partial
Summary Judgment
9/24/2008 MISC BAXLEY Defendant Polatis's Response To Plaintiffs' Lansing L. Haynes
Motion For Clarification Of Memorandum Opinion
and Order

Golub vs Kirk-Hughes, etal 41501-2013 and 41505-2013 10 of 584




Date: 12/9/2013 First Judicial District Court - Kootenai County User: CLEVELAND
Time: 09:59 AM ROA Report
Page 8 of 24 Case: CV-2007-0008038 Current Judge: Lansing L. Haynes

Alan Jay Golub, etal. vs. Geraidine Kirk-Hughes, etal.

Date Code User Judge

9/24/2008 NTSD BAXLEY Notice Of Discovery Lansing L. Haynes

9/25/2008 DRSB CRUMPACKER Defendant's Response Brief in support of Motion Lansing L. Haynes
for Partial Summary Judgment

9/30/2008 HRHD TAYLOR Hearing result for Motion held on 09/30/2008 Lansing L. Haynes

03:30 PM: Hearing Held Motion for Clarification
of Order Re: Polatis, Howard

HRHD TAYLOR Hearing result for Motion for Summary Judgment Lansing L. Haynes
held on 09/30/2008 03:30 PM: Hearing Held
Mitler, 30 min TAKEN UNDER ADVISEMENT

10/2/2008 MEMO TAYLOR Memorandum Opinion and Order Clarifying Order Lansing L. Haynes
Re: Default
HRSC TAYLOR Hearing Scheduled (Decision 10/21/2008 03:30 Lansing L. Haynes
PM)
TAYLOR Notice of Hearing Lansing L. Haynes
NOTC ROBINSON Seven Day Notice of intent to serve Subpoena  Lansing L. Haynes
For Inspection Of Doc Upon A third Party
10/3/2008 NTSV CRUMPACKER Notice Of Service of Defendants Answers Lansing L. Haynes
10/7/2008 MEMO CRUMPACKER Plaintiffs Memorandum in Opposition to Lansing L. Haynes
Petersons Renewed Motion
AFFD CRUMPACKER Affidavit of Michael Howard Lansing L. Haynes
AFFD CRUMPACKER Affidavit of Cheryl Reed . Lansing L. Haynes
AFFD CRUMPACKER Affidavit of Alice Sackman Lansing L. Haynes
FILE SREED New File Created ********FILE #g********** Lansing L. Haynes
10/10/2008 NOTC PARKER Notice of Unavailability Lansing L. Haynes
10/14/2008 HRVC TAYLOR Hearing result for Motion for Summary Judgment Lansing L. Haynes
held on 10/21/2008 03:30 PM: Hearing Vacated
Holmes, 1 hr
NOTD CRUMPACKER Notice Of Deposition Lansing L. Haynes
NOTD CRUMPACKER Notice Of Deposition of Norman Gissell Lansing L. Haynes
oBJT SREED Objection, Withdrawal of Motion and Vacation of Lansing L. Haynes
Hearing
10/15/2008 NOTR BAXLEY Notice Of Transcript Delivery - Deponent Dusty ~ Lansing L. Haynes
Obermayer
10/16/2008 NTSD CRUMPACKER Notice Of Service Of Discovery Responses Lansing L. Haynes
NTSD CRUMPACKER Notice Of Service Of Discovery Responses Lansing L. Haynes
MOTN JCUMMINGS  Plaintiffs' Motion and Memorandum to Amend Lansing L. Haynes
Scheduling Order and for Expedited Hearing
10/21/2008 HRSC TAYLOR Hearing Scheduled (Motion 11/21/2008 10:00  Lansing L. Haynes
AM) Motion to Strike, Motion to Amend,
Pat Miller
HRHD TAYLOR Hearing result for Decision held on 10/21/2008  Lansing L. Haynes

03:30 PM: Hearing Held
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Date Code User Judge
10/21/2008 OBJT JCUMMINGS  Defendants Kirk-Hughes' Objection to Plaintiffs  Lansing L. Haynes
Motion to Amend Scheduling Order
OBJT JCUMMINGS  Defendants Kirk-Hughes' Objection to Plaintiffs  Lansing L. Haynes
Motion to Amend Scheduling Order
10/22/2008 AFFD SREED Affidavit of Patrick E. Miller in Support of Lansing L. Haynes
Defendant Kirk-Hughes' Motion to Amend
AFFD SREED Affidavit of Patrick E. Miller in Support of Lansing L. Haynes
Defendant Kirk-Hughes' Motion to Strike
MEMS SREED Defendants Kirk-Hughes' Memorandum In Lansing L. Haynes
Support Of Motion to Amend Answer
MOTN SREED Defendants Kirk-Hughes' Motion and Lansing L. Haynes
Memorandum to Strike Plaintiffs' Responses to
Defendant's Request for Admission
NOHG SREED Notice Of Hearing Lansing L. Haynes
AFSV JCUMMINGS  Affidavit Of Service on 10/14 served Dr. Steven  Lansing L. Haynes
Liss
AFSV JCUMMINGS  Affidavit Of Service on 10/14 served Norman Lansing L. Haynes
Gissel
NTSD JCUMMINGS  Notice Of Service Of Discovery Lansing L. Haynes
10/27/2008 NOTD BAXLEY Notice Of Deposition Duces Tecum of Marilyn Lansing L. Haynes
Golub
NOTD BAXLEY Notice Of Deposition Duces Tecum of Alan Golub Lansing L. Haynes
10/29/2008 HRSC TAYLOR Hearing Scheduled (Motion to Reconsider Lansing L. Haynes
11/21/2008 10:00 AM) Holmes
NTSV CRUMPACKER Notice Of Service of Defendants Lansing L. Haynes
10/30/2008 MOTN PARKER Defendants Delano D Peterson and Lenore J Lansing L. Haynes
Petersons' Motion for Reconsideration of the
Court's Decision on Partial Summary Judgment
(In Re: Peterson's Motion to Dismiss Conspiracy
to Defraud
BRIE PARKER Brief in Support of Delano D Peterson and Lenore Lansing L. Haynes
J Petersons' Motion for Reconseration of the
Court's Decision on Partial Summary Judgment
(In Re: Peterson's Motion to Dismiss Conspiracy
to Defraud)
NOTH PARKER Notice Of Hearing on Defendants Delano D and Lansing L. Haynes
Lenore J Petersons' Renewed Motion for
Reconsideration of the Court's Decision on Partial
Summary Judgment (In Re: Peterson's Motion to
Dismiss Conspiracy to Defraud)
10/31/2008 ORDR TAYLOR Order (re: Summary Jdmt) Lansing L. Haynes
11/3/2008 NOTR ROBINSON Notice Of Transcript Lodged Lansing L. Haynes
11/12/2008 MISC HUFFMAN Joint Stipulation to Continue Trial Date Lansing L. Haynes
11/13/2008 HRVC TAYLOR Hearing result for Motion to Reconsider held on  Lansing L. Haynes

Golub vs Kirk-Hughes, etal
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Alan Jay Golub, etal. vs. Geraldine Kirk-Hughes, etal.

Date Code User Judge
11/13/2008 HRSC TAYLOR Hearing Scheduled (Motion to Reconsider Lansing L. Haynes
12/05/2008 10:00 AM) Holmes
HRSC TAYLOR Hearing Scheduled (Motion to Reconsider Lansing L. Haynes

12/23/2008 10:00 AM) Holmes
(if not heard on 12/5)

HRSC TAYLOR Hearing Scheduled (Motion 12/05/2008 10:00  Lansing L. Haynes
AM) Motion to Strike, Motion to Amend
Pat Miller

HRVC TAYLOR Hearing result for Motion held on 11/21/2008 Lansing L. Haynes

10:00 AM: Hearing Vacated Motion to Strike,
Motion to Amend,

Pat Miller

NOTD SREED AMENDED Notice Of Deposition Duces Tecum - Lansing L. Haynes
Alan Golub

NOTD SREED AMENDED Notice Of Deposition Duces Tecum - Lansing L. Haynes
Marilyn Golub

NOHG SREED AMENDED Notice Of Hearing on Defendants Lansing L. Haynes

Delano D. and Lenore J. Petersons' Renewed
Motion for Reconsideration of the Court's
Decision of Partial Summary Judgment (In Re:
Peterson's Motion to Dismiss Conspiracy to
Defraud)

NOHG SREED 2nd AMENDED Notice Of Hearing on Defendants Lansing L. Haynes
Deiano D. and Lenore J. Petersons' Renewed
Motion for Reconsideration of the Court's
Decision of Partial Summary Judgment (In Re:
Peterson's Motion to Dismiss Conspiracy to

Defraud)
11/17/2008 NOHG HUFFMAN Amended Notice Of Hearing-12/5/2008 10:00am Lansing L. Haynes
11/20/2008 ORDR TAYLOR Order (IN RE: JOINT STIPULATION TO Lansing L. Haynes
CONTINUE TRIAL DATE)
HRVC TAYLOR Hearing result for Jury Trial Scheduled held on  Lansing L. Haynes
01/20/2009 09:00 AM: Hearing Vacated 4 day
HRSC TAYLOR Hearing Scheduled (Jury Trial Scheduled Lansing L. Haynes
08/17/2009 09:00 AM) 4 day
TAYLOR AMENDED Notice of Trial Lansing L. Haynes
11/25/2008 HRSC TAYLOR Hearing Scheduled (Motion to Withdraw Lansing L. Haynes
12/05/2008 10:00 AM) McCrea
NLTR MCCORD Notice of Lodging Transcript Lansing L. Haynes
MNWD VICTORIN Motion For Leave To Withdraw As Attorney Lansing L. Haynes
NOHG VICTORIN Notice Of Hearing Lansing L. Haynes
11/26/2008 MEMO CRUMPACKER Plaintiffs Memorandum in Opposition to Lansing L. Haynes
Defendant Petersons Motion for Reconsideration
MEMO CRUMPACKER Plaintiffs Memorandum in Opposition to Lansing L. Haynes

Defendant Kirk Hughes Motion to Strike

Responses to Requests for Admission
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Date Code User Judge
11/26/2008 MEMO CRUMPACKER Plaintiffs Memorandum in Opposition to Lansing L. Haynes
Defendant Kirk Hughes Motion to Amend Answer
to Add Affirmative Defense
MISC HUFFMAN Amended Motion for Withdrawal Lansing L. Haynes
12/1/2008 NOHG JOKELA AMENDED Notice Of Hearing Lansing L. Haynes
NOHG JOKELA AMENDED Notice Of Hearing Lansing L. Haynes
12/2/2008 BRIE BAXLEY Reply Brief In Support Of Delano D Peterson and Lansing L. Haynes

Lenore J Petersons’ Motion For Reconsideration
of The Court's Decision On Partial Summary
Judgment (In RE: Peterson's Motion to Dismiss
Conspiracy to Defraud)

FILE PARKER New File Created  --File 6-- Lansing L. Haynes
12/3/2008 HRSC TAYLOR Hearing Scheduled (Motion for Summary Lansing L. Haynes
Judgment 02/03/2009 03:30 PM) Howard, 1 hr
MOTN CRUMPACKER Defendants Kirk-Hughes Reply in Support of Lansing L. Haynes
Motion To Amend Answer
MOTN CRUMPACKER Defendants Kirk-Hughes Reply in Support of Lansing L. Haynes

Motion to Strike Plaintiffs Responses to Requests
for Admission

12/4/2008 MOTN PARKER Plaintiffs' Motion in Support of Summary Lansing L. Haynes
Judgment Re: Legal Description

NOTH PARKER Note for Hearing Lansing L. Haynes

12/5/2008 HRHD STONE Hearing result for Motion to Withdraw held on Lansing L. Haynes

12/05/2008 10:00 AM: Hearing Held
McCrea--GRANTED

HRHD STONE Hearing result for Motion held on 12/05/2008 Lansing L. Haynes
10:00 AM: Hearing Held Motion to
Strike--DENIED, Motion to Amend
Pat Miller--GRANTED

HRHD STONE Hearing result for Motion to Reconsider held on  Lansing L. Haynes
12/05/2008 10:00 AM: Hearing Held
Holmes--GRANTED

HRVC STONE Hearing result for Motion to Reconsider held on  Lansing L. Haynes
12/23/2008 10:00 AM: Hearing Vacated Holmes
(if not heard on 12/5)

NOTC SREED Notice of Postponement of Deposition Duces Lansing L. Haynes
Tecum
NOTC SREED Notice of Postponement of Deposition Duces Lansing L. Haynes
Tecum
ORDR ROBINSON Order Allowing Withdrawal Of Attorney Lansing L. Haynes
12/8/2008 NTSV WELLS Notice Of Service -- Kelly Polatis -- served Lansing L. Haynes
12/08/2008
12/18/2008 ORDR PARKER Order (In Re: Delano D Peterson and Lenore J  Lansing L. Haynes

Petersons' Motion for Reconsideration of the
Court's Decision on Partial Summary Judgment to

Golub vs Kirk-Hughes, etal Dismiss,tha Pigintiffs’ Hkp&ause of Action, 14 of 584
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Date Code User | Judge
12/18/2008 ORDR PARKER Order Granting Defendants Kirk-Hughes' Motion Lansing L. Haynes
to Amend Answer
ORDR PARKER Order Denying Defendants Kirk-Hughes' Motion  Lansing L. Haynes
to Strike
12/22/2008 ANSW SREED Defendants Kirk-Hughes' AMENDED Answer Lansing L. Haynes
1/13/2009 MNWD MCCORD Motion For Leave To Withdraw As Attorney - Lansing L. Haynes
Patrick Miller
1/20/2009 AFFD BAXLEY SECOND Affidavit of Delano D Peterson Lansing L. Haynes
AFFD VICTORIN Affidavit of Patrick Miller in Support of Motionto  Lansing L. Haynes

Withdraw as Attorneys for Geraldine Kirk-Hughes,
Peter Sampson, Kirk-Hughes Development, LLC
and Kirk-Hughes & Associates, Inc Pursuant to
Rule 11(b)(2), IRCP

NOHG VICTORIN Notice Of Hearing Lansing L. Haynes

MISC VICTORIN Answering Brief in of Delano Peterson and Lansing L. Haynes
Lenore Peterson in Opposition to Plaintiffs' Motion
for Partial Summary Judgment

AFFD VICTORIN Second Affidavit of Delano Peterson Lansing L. Haynes

1/27/2009 BRIE BAXLEY Plaintiffs' Reply Brief Re: Motion for Summary  Lansing L. Haynes
Judgment on Sufficiency of Legal Description

2/3/2009 HRHD TAYLOR Hearing result for Motion for Summary Judgment Lansing L. Haynes

held on 02/03/2009 03:30 PM: Hearing Held
Howard, 1 hr - TAKEN UNDER ADVISEMENT

2/4/2009 ORDR ROBINSON Order Granting Permission To Withdraw Atty Lansing L. Haynes
Patrick Miller
2/6/2009 AFFM CRUMPACKER Affidavit Of Mailing Lansing L. Haynes
2/13/2009 MEMO ROSENBUSCH Plaintiff's Supplemental Memorandum Re: Legal Lansing L. Haynes
Description
BRIE LEU Supplemental Brief Of Delano D. Peterson And  Lansing L. Haynes

Lenore J. Petersons (In Re: Enforceability Of
"Legal Description)

2/18/2009 MISC ROSENBUSCH Plaintiff's Disclosure of Expert Witnesses Lansing L. Haynes

2/23/2009 ORDR JOKELA Order RE: Plaintiffs' Motion for Summary Lansing L. Haynes
Judgment RE: Legal Discription

2/26/2009 MOTN ROSENBUSCH Plaintiffs' Motion and Memorandum for Default ~ Lansing L. Haynes

Judgment Re: Defendants Polatis and
Kirk-Hughes et. al.

AFFD TAYLOR Affidavit of Michael T. Howard Lansing L. Haynes
FILE SREED New File Created ******FILE #7******** Lansing L. Haynes
3/3/2009 ORDR TAYLOR Order for Default Against Defs Kelly Polatis; Lansing L. Haynes

Geraldine Kirk-Hughes; Peter Sampson;
Kirk-Hughes Development, LLC: and Kirk-Hughes
& Associates, Inc.

3/4/2009 MOTN HUFFMAN Motion for Final Judgment & Certificate Under Lansing L. Haynes
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Date Code User Judge
3/11/2009 SUBC ROBINSON Substitution Of Counsel Lansing L. Haynes
NOTE ROBINSON Atty Substitution For Geraldine Kirk-Hughes Atty Lansing L. Haynes
L. Sanders Joiner Inactive With Bar List
MISC LEU Defendants', Except For Petersons, Motion To  Lansing L. Haynes

Set Aside Default Ant Opposition To Plaintiffs'
Motion And Memorandum For Default Judgment
And for Final Judgment & Certificate Under
I.R.C.P.54(b)

MISC LEU Affidavit Of L. Sanders, Joiner In Support Of Lansing L. Haynes
Motion To Set Aside Default And the Oppoisition
Of Plaintiffs' Motion And Memorandum For
Default Judgment And For Final Judgmetn &
Certification Under |.R.C.P. 54(b)

3/12/2009 JDMT SREED Judgment Lansing L. Haynes

3/16/2009 MOTN BAXLEY Defendants', Except For Petersons, Motion To  Lansing L. Haynes
Set Aside Default and Opposition To Plaintiffs'
Motion and Memorandum For Default Judgment
and For Final Judgment & Certificate Under IRCP
54(b)

AFFD BAXLEY Affidavit Of L Sanders Joiner In Support Of Lansing L. Haynes
Motion To Set Aside Default and The Opposition
Of Plaintiffs' Motion and Memorandum For
Default Judgment and For Final Judgment &
Certificate Under IRCP 54(b)

3/26/2009 AFFD CRUMPACKER Affidavit of Judith H Braeklein in Support of Lansing L. Haynes
Motion to Set Aside Default Judgment or for
Reconsideration of Defendants Opposition to
Plaintiffs Motion for Default Judgment & 54(b)
Certification

AFFD CRUMPACKER Affidavit of Geraldine Kirk-Hughes in Support of Lansing L. Haynes
Motion to Set Aside Default Judgment or for
Reconsideration of Defendants opposition to
Plaintiffs Motion for Default Judgment & 54(b)
Certification

AFFD CRUMPACKER Affidavit of Peter Sampson Jr In Support of Lansing L. Haynes
Motion to Set Aside Default Judgment or for
Reconsideration of Defendants Opposition to
Plaintiffs Motion for Default Judgment &
54(b)Certification

MOTN CRUMPACKER Defendants Except for Petersons Motion to Set  Lansing L. Haynes
Aside Default Judgment or for Reconsideration of
Defendants Opposition to Plaintiffs Motion for
Default Judgment & 54(b) Certification

4/8/2009 BANK SREED Bankruptcy Filed - Kirk Hughes Development Lansing L. Haynes

STAT SREED Case status changed: Inactive Lansing L. Haynes

4/9/2009 HRSC TAYLOR Hearing Scheduled (Status Conference Lansing L. Haynes
05/18/2009 03:30 PM)

STAT TAYLOR Case status changed: Reopened Lansing L. Haynes
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4/9/2009 TAYLOR Notice of Hearing Lansing L. Haynes
STAT TAYLOR Case status changed: inactive BANKRUPTCY  Lansing L. Haynes
KIRK-HUGHES DEVELOPMENT
5/18/2009 INHD JOKELA Hearing result for Status Conference held on Lansing L. Haynes

05/18/2009 03:30 PM: Interim Hearing Held
HEARING REQUESTED BY MR HOLMES DUE
TO BANKRUPTCY FILED

DCHH JOKELA District Court Hearing Held Lansing L. Haynes
Court Reporter: LAURIE JOHNSON
Number of Transcript Pages for this hearing
estimated: LESS THAN 100 PAGES

5/19/2009 NTSD CRUMPACKER Notice Of Discovery Lansing L. Haynes
6/17/2009 NOTD BAXLEY Notice Of Deposition Duces Tecum of Marilyn Lansing L. Haynes
Golub on 07/10/09 at 9:00 AM
MISC HUFFMAN Amended Notice of Deposition Duces Tecum -  Lansing L. Haynes
Deponent: Alan Golub - 7/14/09 10:30 AM
MISC HUFFMAN Amended Notice of Deposition Duces Tecum -  Lansing L. Haynes
Deponent: Marilyn Golub - 7/14/09 9:00 AM
NOTC HUFFMAN Notice of Deposition Duces Tecum - Deponent.  Lansing L. Haynes
Alan Golub 7/10/09 10:30 AM
7/9/2009 NOTD CRUMPACKER Notice Of Cancellation of Deposition Duces Lansing L. Haynes
Tecum of Marilyn Golub
NOTD CRUMPACKER Notice Of Cancellation of Deposition Duces Lansing L. Haynes
Tecum of Alan Golub
7/15/2009 HRSC TAYLOR Hearing Scheduled (Motion 08/07/2009 09:00  Lansing L. Haynes
AM) Re: Default Judgments, Howard
7/22/2009 MISC COCHRAN Acknowledgment Pursuant to Rul 16(k)(7) IRCP Lansing L. Haynes
Regarding Case Status/Mediation
7/23/2009 MOTN PARKER Plaintiffs' Motion to Strike All Pleadings, Motion  Lansing L. Haynes
and Other Papers Signed of Filed by L Sanders
Joiner
MOTN PARKER Plaintiffs' Motion for Dismissal of All Claims Lansing L. Haynes
Against Defendant Peterson
MOTN PARKER Motion for Final Judgment and Certificate Lansing L. Haynes
AFFD PARKER Affidavit of Michael T Howard Lansing L. Haynes
MEMO PARKER Plaintiffs' Memorandum in Support of Motion to:  Lansing L. Haynes

1) Dismiss Claims Against Peterson; 2) Strike all
Pleadings, Motions, and Papers Filed by L
Sanders Joiner; and

3) Issue a Rule 54(b) Certificate of Final

Judgment
NOTH PARKER Note for Hearing Lansing L. Haynes
7/29/2009 AFFD LEU Affidavit Of Edwin B. Holmes In Re: Plaintiffs’ Lansing L. Haynes
Motion To Dismiss, ET Seq.
MISC LEU No Objection In Re: Plaintiffs' Motion To Dismiss, Lansing L. Haynes
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7/31/2009 MISC BAXLEY Defendants', Except For Petersons, Opposition  Lansing L. Haynes
To Plaintiff's Motion To Strike All Pleadings,
Motions and Other Papers Filed By L Sanders
Joiner

ANSW COCHRAN Defendant Kirk-Hughes Development, Cda, LLC's Lansing L. Haynes
Answer to Plaintiff's Complaint

FILE SREED New File Created ********F|LE #g********** Lansing L. Haynes
8/3/2009 PLWL BAXLEY Plaintiffs’ Witness List Lansing L. Haynes
8/4/2009 DFWL COCHRAN Defendant's Witness List Lansing L. Haynes
MOTN CRUMPACKER Plaintiffs Reply Re: Motion to Strike Lansing L. Haynes
8/6/2009 MISC EARLE Defendants', Except for Petersons, Supplement Lansing L. Haynes

Exhibit to Opposition to Plaintiff's Motion To Strike
All Pleadings, Motions, and Other Papers Filed By
L. Sanders Joiner

8/7/2009 HRVC TAYLOR Hearing result for Jury Trial Scheduled held on  Lansing L. Haynes
08/17/2009 09:00 AM: Hearing Vacated 4 day
DCHH TAYLOR Hearing result for Motion held on 08/07/2009 Lansing L. Haynes
09:00 AM: District Court Hearing Held
GRANTED

Court Reporter: BYRL CINNAMON
Number of Transcript Pages for this hearing
estimated: Re: Default Judgments, Howard

8/10/2009 CVDI HUFFMAN Civil Disposition entered for: Golub, Alan, Plaintiff, Lansing L. Haynes
Golub, Marilyn, Plaintiff, Peterson, Delano D,
Defendant; Peterson, Lenore J, Defendant. Filing
date: 8/10/2009

FJDE HUFFMAN Final Judgement, Order Of Dismissal - Lansing L. Haynes
Delano D Peterson & Lenore Peterson

STAT HUFFMAN Case status changed: Closed Lansing L. Haynes

CvDI HUFFMAN Civil Disposition entered for: Kirk Hughes & Lansing L. Haynes

Associates Inc, Defendant; Kirk-Hughes,
Geraldine, Defendant; Peterson, Delano D,
Defendant; Peterson, Lenore J, Defendant;
Polatis, Kelly, Defendant; Sampson, Peter,
Defendant; Golub, Alan, Piaintiff, Golub, Marilyn,
Plaintiff. Filing date: 8/10/2009

FJDE HUFFMAN Final Judgement, Order Of Final Judgement - Lansing L. Haynes
Except Kirk-Hughes Development
8/19/2009 LEU Miscellaneous Payment: For Making Copy Of Any Lansing L. Haynes

File Or Record By The Clerk, Per Page Paid by:
David-Lanz Mtg Receipt number: 0862397
Dated: 8/19/2009 Amount: $1.00 (E-payment)

8/25/2009 VICTORIN Miscellaneous Payment: For Comparing And Lansing L. Haynes
Conforming A Prepared Record, Per Page Paid
by: Winston/Cashatt Receipt number: 0863444
Dated: 8/25/2009 Amount: $.50 (Check)
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8/25/2009 VICTORIN Miscellaneous Payment: For Certifying The Same Lansing L. Haynes
Additional Fee For Certificate And Seal Paid by:
Winston/Cashatt Receipt number: 0863444
Dated: 8/25/2009 Amount; $2.00 (Check)

8/31/2009 HUFFMAN Miscellaneous Payment: Writs Of Execution Paid Lansing L. Haynes
by: Michael Howard Receipt number: 0864213
Dated: 8/31/2002 Amount: $2.00 (Cash)

APPL HUFFMAN Application for Writ of Execution Lansing L. Haynes
AFFD HUFFMAN Affidavit in Support of Execution Lansing L. Haynes
WRIT HUFFMAN Writ Issued $941,000 Lansing L. Haynes
9/3/2009 LEU Filing: L4 - Appeal, Civil appeal or cross-appeal to Lansing L. Haynes

Supreme Court Paid by: Kirk-Hughes, Geraldine
(defendant) Receipt number: 0865100 Dated:
9/3/2009 Amount: $101.00 (E-payment) For:
Kirk-Hughes, Geraldine (defendant)

BNDC LEU Bond Posted - Cash (Receipt 865105 Dated Lansing L. Haynes
9/3/2009 for 100.00)
STAT LEU Case status changed: Closed pending clerk Lansing L. Haynes
action
APSC SREED Appealed To The Supreme Court Lansing L. Haynes
NOTC SREED Notice of Appeal Lansing L. Haynes
9/4/2009 STAT SREED Case status changed: Reopened Lansing L. Haynes
9/9/2009 MISC SREED Clerks Certificate of Appeal - Mailed to Supreme Lansing L. Haynes

Court Certified Mail
Frrkx*7008 1830 0003 7217 5550 *****xx

9/14/2009 RTCT HUFFMAN Return Certificate Lansing L. Haynes
7008 1830 0003 7217 5550-9/11/09

9/21/2009 ORDR RICKARD Order Suspending Appeal Lansing L. Haynes

9/30/2009 NOTC SREED Notice of Appeal - L Sanders Joiner Lansing L. Haynes

RICKARD Miscellaneous Payment; For Making Copy Of Any Lansing L. Haynes

File Or Record By The Clerk, Per Page Paid by: L
Sanders Joiner Receipt number: 0869094 Dated:
10/1/2009 Amount: $4.00 (E-payment)

10/6/2009 BNDC RICKARD Bond Posted - Cash (Receipt 869573 Dated Lansing L. Haynes
10/6/2009 for 300.00)
10/29/2009 BNDV VICTORIN Bond Converted (Transaction number 9503066 Lansing L. Haynes
dated 10/29/2009 amount 52.25)
NLTR VICTORIN Notice of Lodging Transcript/Laurie Johnson Lansing L. Haynes
NLTR VICTORIN Notice of Lodging Transcript/Byrl Cinnamon Lansing L. Haynes
11/10/2009 BNDV VICTORIN Bond Converted (Transaction number 9503168  Lansing L. Haynes
dated 11/10/2009 amount 58.75)
BNDV VICTORIN Bond Converted (Transaction number 9503169  Lansing L. Haynes
dated 11/10/2009 amount 189.00)
i i .H
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11/13/2009 LETR VICTORIN Letter to Attorney Joiner for payment for Appeal Lansing L. Haynes
11/16/2009 NOTE VICTORIN Xalled IAttorneys Howard and Holmes to Pick up Lansing L. Haynes
ppea
11/18/2009 RECR BAXLEY Receipt Of Clerk's Record & Reporter's Trans. Lansing L. Haynes
hand delivered to Michael T Howard
11/20/2009 RECR VICTORIN Receipt Of Clerk's Record & Reporter's Trans. Lansing L. Haynes
hand delivered to Ed Holmes
12/16/2009 ORDR VICTORIN Order Conditionally Dismissing Appeal Lansing L. Haynes
12/21/2009 HRSC SVERDSTEN  Hearing Scheduled (Motion 02/05/2010 10:00  Lansing L. Haynes
AM) Mtn for Charging Order, Howard, 30 min.
NTSD CRUMPACKER Notice Of Service Of Discovery Lansing L. Haynes
AFFD CRUMPACKER Affidavit of Michael T Howard Lansing L. Haynes
NOHG CRUMPACKER Notice Of Hearing Lansing L. Haynes
NTSD CRUMPACKER Notice Of Service Of Discovery Lansing L. Haynes
NTSD CRUMPACKER Notice Of Service Of Discovery Lansing L. Haynes
NTSD SHEDLOCK Notice Of Service Of Discovery Lansing L. Haynes
1/20/2010 AFFD SREED Affidavit of Michael T. Howard Lansing L. Haynes
MNCL SREED Plaintiffs' Motion To Compel Discovery Lansing L. Haynes
NOHG SREED Notice Of Hearing Lansing L. Haynes
1/29/2010 BANK SREED Bankruptcy Filed - Geraldine Kirk-Hughes Lansing L. Haynes
INAC MEYER Inactive - Bankruptcy filed Lansing L. Haynes
STAT MEYER Case status changed: Inactive Lansing L. Haynes
2/3/2010 ORDR PARKER Supreme Court Order Dismissing Appeal Lansing L. Haynes
2/5/2010 GRNT JOKELA Hearing result for Motion held on 02/05/2010 Lansing L. Haynes

10:00 AM: Motion Granted Mtn for Charging
Order and Motion to Compel, Howard

DCHH JOKELA District Court Hearing Held Lansing L. Haynes
Court Reporter: LAURIE JOHNSONSYC
Number of Transcript Pages for this hearing

estimated:

2/8/2010 ORDR VICTORIN ghlartging Order RE: Peter Sampson and Kelly Lansing L. Haynes

olatis

2/12/2010 ORDR VICTORIN Order to Compel Post-Judgment Discovery Lansing L. Haynes

2/19/2010 REMT RICKARD Remittitur Lansing L. Haynes

3/8/2010 AFFD CRUMPACKER Affidavit of Michael T Howard re: Motion for Order Lansing L. Haynes
to Show Cause

MOSC CRUMPACKER Motion For Order To Show Cause Lansing L. Haynes

3/23/2010 HRSC SVERDSTEN  Hearing Scheduled (Order to Show Cause Lansing L. Haynes
05/06/2010 03:30 PM) Howard

3/24/2010 ORDR LEU Order To Show Cause Lansing L. Haynes
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Alan Jay Golub, etal. vs. Geraldine Kirk-Hughes, etal.

Date Code User ' Judge

5/6/2010 DCHH SVERDSTEN  Hearing result for Order to Show Cause held on  Lansing L. Haynes
05/06/2010 03:30 PM; District Court Hearing Hel
Court Reporter: LAURIE JOHNSON
Number of Transcript Pages for this hearing
estimated: Howard

STAT MEYER Case status changed: closed Lansing L. Haynes
7/15/2010 MISC CRUMPACKER Full Satisfaction of Mediated Settlement Lansing L. Haynes
Agreement
1/11/2011 NOTE MEYER File sent to judge's office to advise on status - per Lansing L. Haynes
Suzi, case still ongoing
7/11/2011 REVR MEYER Reviewed And Retained Lansing L. Haynes
6/15/2012 HRSC SVERDSTEN Hearing Scheduled (Status Conference Lansing L. Haynes
07/17/2012 04:00 PM)
STAT SVERDSTEN  Case status changed: Closed pending clerk Lansing L. Haynes
action
SVERDSTEN Notice of Hearing Lansing L. Haynes
71212012 HRVC SVERDSTEN  Hearing result for Status Conference scheduled Lansing L. Haynes
on 07/17/2012 04:00 PM: Hearing Vacated
HRSC SVERDSTEN  Hearing Scheduled (Status Conference Lansing L. Haynes
07/19/2012 09:30 AM)
SVERDSTEN AMENDED Notice of Hearing Lansing L. Haynes
7/19/2012 DCHH SVERDSTEN  Hearing result for Status Conference scheduled Lansing L. Haynes
on 07/19/2012 09:30 AM: District Court Hearing
Held

Court Reporter: DEBRA BURNHAM
Number of Transcript Pages for this hearing

estimated:
STAT SVERDSTEN  Case status changed: closed Lansing L. Haynes
5/1/2013 HRSC SVERDSTEN  Hearing Scheduled (Motion for Summary Lansing L. Haynes
Judgment 06/04/2013 03:30 PM) Howard
STAT SVERDSTEN Cat_se status changed: Closed pending clerk Lansing L. Haynes
action
5/3/2013 NOHG CRUMPACKER Notice Of Hearing Lansing L. Haynes
5/8/2013 HRSC SVERDSTEN  Hearing Scheduled (Motion for Summary Lansing L. Haynes
Judgment 06/27/2013 03:30 PM) Howard
HRVC SVERDSTEN  Hearing result for Motion for Summary Judgment Lansing L. Haynes

scheduled on 06/04/2013 03:30 PM: Hearing
Vacated Howard

5/9/2013 HRSC SVERDSTEN  Hearing Scheduled (Motion for Summary Lansing L. Haynes
Judgment 07/09/2013 03:30 PM) Howard

HRHD SVERDSTEN  Hearing result for Motion for Summary Judgment Lansing L. Haynes

scheduled on 06/27/2013 03:30 PM: Hearing
Held Howard

ANHR BAXLEY Amended Notice Of Hearing (07/09/13 at 3:30 Lansing L. Haynes

pm)
Golub vs Kirk-Hughes, etal 41501-2013 and 41505-2013 21 of 584




Date: 12/9/2013
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Date

Code

First Judicial District Court - Kootenai County

Case: CV-2007-0008038 Current Judge: Lansing L. Haynes
Alan Jay Golub, etal. vs. Geraldine Kirk-Hughes, etal.

User

ROA Report

User: CLEVELAND

Judge

5/9/2013

5/14/2013

5/16/2013

5/17/2013

5/20/2013
6/24/2013

6/25/2013

MNSJ

MEMO

AFFD
FILE

AFFD
MISC

HRSC

ANHR

ORDR
NOHG
MNVA

MISC

BRIE

AFFD

FILE

BRIE

BRIE

AFFD
AFFD
AFFD

AFFD

AFFD

MISC

BAXLEY

BAXLEY

BAXLEY
BAXLEY

BAXLEY
BAXLEY

SVERDSTEN

MCKEON

LEU
BAXLEY
BAXLEY

BAXLEY

BAXLEY

BAXLEY

BAXLEY

BAXLEY

BAXLEY

BAXLEY
LEGARD
LEGARD

LEGARD

LEGARD

LEGARD

Golub vs Kirk-Hughes, etal

Plaintiffs' Motion For Summary Judgment
Declaring Interest And Priority In Property

Lansing L. Haynes

Memorandum RE Motion For Summary Judgment Lansing L. Haynes

Declaring Interest And Priority In Property
Affidavit Of Alan J Golub

ehknmrmiknrrrkirsNaw File #9
Created*** irkextirririin

Affidavit Of Michael T Howard
Plaintiffs' Response RE Kirk Scott's Motion to

Dismiss

Hearing Scheduled (Motion to Dismiss
07/09/2013 03:30 PM) Crotty

Amended Note Of Hearing Re Kirk-Scott, LTD'S

Motion To Dismiss

Order To Consolidate
Notice Of Hearing (07/0913 at 3:30 pm)
Defendant Kirk-Scott LTD's Motion To Vacate

Default Judgment

Defendant Kirk-Scott LTD's Combined Statement

Of Facts

Defendant Kirk-Scott LTD's Brief RE Motion To
Vacate Plaintiffs' March 11, 2009 Default

Judgment

Affidavit Of Matthew Z Crotty In Response To
Plaintiffs' Motion For Summary Judgment And In
Support Of Kirk-Scott LTD's Motion To Vacate
Plaintiffs' Default Judgment

****************New Flle #1 O
Created*****************

Defendant Kirk-Scott LTD's Brief In Response To
Plaintiffs’ Motion For Summary Judgment

Defendant Kirk-Scott LTD's Motion To Dismiss

Reply Brief

Affidavit Of Balinda Antoine
Affidavit Of Richard D Campbell

Affidavit Of Darlene Moore In Opposition To
Plaintiff's Motion For Summary Judgment

Affidavit Of Geraldine Kirk-Hughes In Opposition
To Plaintiff's Motion For Summary Judgment

Affidavit Of Melody Jones In Opposition To
Plaintiff's Motion For Summary Judgment

Kirk-Hughes Development, LLC's Response In
Opposition To Plaintiff's Motion For Summary

Judgment

41501-2013 and 41505-2013

Lansing L. Haynes
Lansing L. Haynes

Lansing L. Haynes
Lansing L. Haynes

Lansing L. Haynes
Lansing L. Haynes

Lansing L. Haynes
Lansing L. Haynes
Lansing L. Haynes

Lansing L. Haynes

Lansing L. Haynes

Lansing L. Haynes

Lansing L. Haynes
Lansing L. Haynes
Lansing L. Haynes

Lansing L. Haynes
Lansing L. Haynes
Lansing L. Haynes

Lansing L. Haynes
Lansing L. Haynes

Lansing L. Haynes
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Date Code

First Judicial District Court - Kootenai County
ROA Report
Case: CV-2007-0008038 Current Judge: Lansing L. Haynes
Alan Jay Golub, etal. vs. Geraldine Kirk-Hughes, etal.

User

User. CLEVELAND

Judge

6/25/2013 NOTC

7/2/2013 AFFD
AFFD
ANSW
ANSW

713/2013 MNVA

NOTC

NOAP

7/9/2013 AFSV
DCHH

DCHH

AFFD
7/18/2013 FILE

7/19/2013 MNSJ

7/22/2013 HRSC

NOHG
7/25/2013 HRSC

LEGARD Notice Of Joinder By Defendant Kirk-Hughes
Development, LLC In Defendant Kirk-Scott,
LTD.'s Motion To Vacate And Memorandum In
Support Thereof

LEU Affidavit Of Michael T. Howard
LEU Affidavit Of Michael T. Howard

LEU Golub's Response Re: Kirk-Scott And
Kirk-Hughes Development's Motion To Set Aside
Judgment

LEU Gloub'e Reply Re: Motion For Summary
Judgment Declaring interests And Priority

LEGARD Defendant Kirk-Scott LTD's Motion To Vacate
Reply Brief

LEGARD Notice Of Joinder By Defendant's Kirk-Hughes &
Associates, Inc., Geraldine Kirk-Hughes, And
Peter Sampson In Defendant Kirk-Scott, LTD's
Motion To Vacate And Brief in Support Thereof,
And Kirk-Hughes Development, LLC's
Memorandum In Support Of The Same

LEGARD Notice Of Appearance On Behalf Of Kirk-Hughes
& Associates, Inc., Geraldine Kirk-Hughes, And
Peter Sampson

LEGARD Affidavit Of Service -BJA 02/22/13

SVERDSTEN  Hearing result for Motion to Dismiss scheduled
on 07/09/2013 03:30 PM: District Court Hearing
Held
Court Reporter: Val Nunemacher
Number of Transcript Pages for this hearing
estimated: and Motion to Vacate Default
Judgment, Crotty

SVERDSTEN  Hearing result for Motion for Summary Judgment
scheduled on 07/09/2013 03:30 PM: District
Court Hearing Held
Court Reporter: Val Nunemacher
Number of Transcript Pages for this hearing
estimated: Howard

DIXON Affidavit Of Michael T Howard

H U FFMAN New F”e S dededodedodededodedede K ke de de ke 1 O Jede de o do e o e e de e e de de e e de ke ke ke e dedede ke
Created

CRUMPACKER Defendant Kirk-Scott Li6s'd Joinder re
Kirk=Hughes Development LLC et als Motion For
Summary Judgment

SVERDSTEN  Hearing Scheduled (Motion for Summary
Judgment 09/18/2013 03:30 PM) Bissell

CRUMPACKER Notice Of Hearing

SVERDSTEN  Hearing Scheduled (Motion to Compel
09/18/2013 03;30 PM) Cro

Golub vs Kirk-Hughes, etal 41501-2013 and 41505-2013

Lansing L. Haynes

Lansing L. Haynes
Lansing L. Haynes
Lansing L. Haynes
Lansing L. Haynes

Lansing L. Haynes

Lansing L. Haynes

Lansing L. Haynes

Lansing L. Haynes
Lansing L. Haynes

Lansing L. Haynes

Lansing L. Haynes
Lansing L. Haynes

Lansing L. Haynes

Lansing L. Haynes

Lansing L. Haynes
Lansing L. Haynes
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Date: 12/9/2013 First Judicial District Court - Kootenai County User: CLEVELAND
Time: 09:59 AM ROA Report
Page 21 of 24 Case: CV-2007-0008038 Current Judge: Lansing L. Haynes

Alan Jay Golub, etal. vs. Geraldine Kirk-Hughes, etal.

Date Code User Judge
7/25/2013 AFFD _ HUFFMAN Affidavit Of Matthew Z Crotty Re Motion To Lansing L. Haynes
Compel
MOTN HUFFMAN Defendant Kirk-Scott, LTD's Motion To Compel  Lansing L. Haynes
MEMO HUFFMAN Defendant Kirk-Scott, LTD's Memorandum In Lansing L. Haynes
Support Of Motion To Compel
NOHG HUFFMAN Notice Of Hearing Re: Motion To Compel Lansing L. Haynes
7/26/2013 NOTC BAXLEY Notice Of Joinder By Defendant Kirk-Hughes Lansing L. Haynes

Development LLC, Kirk-Hughes & Associates Inc,
Geraldine Kirk-Hughes And Peter Sampson In
Defendant Kirk-Scott LTD's Motion To Compel

8/8/2013 HRVC SVERDSTEN  Hearing result for Motion to Compel scheduled  Lansing L. Haynes
on 09/18/2013 03:30 PM: Hearing Vacated
Crotty
HRVC SVERDSTEN  Hearing result for Motion for Summary Judgment Lansing L. Haynes

scheduled on 09/18/2013 03:30 PM: Hearing
Vacated Bissell

8/9/2013 CvDI MCCOY Civil Disposition entered for: Internal Revenues  Lansing L. Haynes
Service, Defendant; Kirk Hughes & Associates
Inc, Defendant; Kirk Hughes Development LLC,
Defendant; Kirk-Hughes, Geraldine, Defendant;
Kirk-Scott Ltd, Defendant; Peterson, Delano D,
Defendant; Peterson, Lenore J, Defendant;
Polatis, Kelly, Defendant; Sampson, Peter,
Defendant; Tomlinson North Idaho Inc,
Defendant; Golub, Alan, Plaintiff, Golub, Marilyn,
Plaintiff. Filing date: 8/9/2013

FJDE MCCOY Memorandum Decision and Order Re: (1) Lansing L. Haynes
Defendant Kirk-Scott, Ltd's Motion to Vacate
Judgment, (2) Defendant Kirk-Scott, Ltd's Motion
to Dismiss, and (3) Plaintiff's Motion for Summary

Judgment
STAT MCCOQY Case status changed: Closed Lansing l.. Haynes
8/15/2013 MCCOY Miscellaneous Payment. Writs Of Execution Paid Lansing L. Haynes

by: Michael Howard Receipt number: 0034318
Dated: 8/15/2013 Amount: $2.00 (Cash)

AFFD SVERDSTEN  Affidavit in Support of Execution Lansing L. Haynes
APPL SVERDSTEN  Application for Writ of Execution Lansing L. Haynes
WRIT SVERDSTEN  Writissued; Writ of Execution: Real Property Lansing L. Haynes
$1,598,652.48
8/20/2013 HRSC SVERDSTEN  Hearing Scheduled (Motion 09/27/2013 09:00 Lansing L. Haynes
AM) Motion to Amend/Alter Under Rule 59, Matt
Crotty
STAT SVERDSTEN  Case status changed: Closed pending cierk Lansing L. Haynes
action
8/21/2013 ORDR HUFFMAN Judgment Re: Interest And Priority In Property Lansing L. Haynes
NOHG BAXLEY Note For Hearing RE Motion To Amend/Alter Lansing L. Haynes
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Date: 12/9/2013 First Judicial District Court - Kootenai County User: CLEVELAND
Time: 09:59 AM ROA Report
Page 22 of 24 Case: CV-2007-0008038 Current Judge: Lansing L. Haynes

Alan Jay Golub, etal. vs. Geraldine Kirk-Hughes, etal.

Date Code User Judge
8/21/2013 MNAM BAXLEY Defendant Kirk-Scott Ltd's Motion To Amend/Alter Lansing L. Haynes
Judgment
MEMS BAXLEY Defendant Kirk-Scott Ltd's Memorandum In Lansing L. Haynes
Support Of Motion To Amend Judgment
AFFD BAXLEY Affidavit Of Matthew Z Crotty RE Motion To Lansing L. Haynes
Amend/Alter Judgment
AFFD BAXLEY Second Affidavit of Balinda Antoine Lansing L. Haynes
8/23/2013 NOTC CRUMPACKER Notice of Joinder by Defendants Kirk-Hughes Lansing L. Haynes

Development LLC Kirk-Hughes & Associates Inc
Geraldine Kirk-Hughes & Peter Sampson in
Defendant Kirk-Scott LTD's Motion to

Amend/Alter Judgment
8/27/2013 HRSC SVERDSTEN  Hearing Scheduled (Motion 09/13/2013 09:00  Lansing L. Haynes
AM) Motion to Stay Execution of Writ, Bissell
NOHG HUFFMAN Notice Of Hearing Without Oral Argument Lansing L. Haynes
MOTN HUFFMAN Defendants Kirk-Hughes Development LLC, Lansing L. Haynes

Kirk-Hughes and Associates Inc, Geraldine
Kirk-Hughes, and Peter Sampson's Motion to

Stay Execution Of Writ
9/5/2013 MISC BAXLEY Golub's Response RE Motion For Stay Of Lansing L. Haynes
Execution
AFFD BAXLEY Affidavit Of Michael T Howard Lansing L. Haynes
9/9/2013 AFFD CRUMPACKER Affidavit of Michael S Bissell Lansing L. Haynes
MISC CRUMPACKER Defendants Kirk-Hughes Development LLC Lansing L. Haynes

Kirk-Hughes & Associates Inc Geraldine
Kirk-Hughes & Peter Sampsons Reply in Support
of Motion to Stay Execution of Writ

9/13/2013 DCHH SVERDSTEN  Hearing result for Motion scheduled on Lansing L. Haynes
09/13/2013 09:00 AM: District Court Hearing
Held DENIED
Court Reporter: Val Nunemacher
Number of Transcript Pages for this hearing
estimated: Motion to Stay Execution of Writ,

Bissell
ORDR SVERDSTEN  Order RE: Kirk-Hughes Development, LLC, et Lansing L. Haynes
al's Moton to Stay Execution of Writ
9/19/2013 AFFD VICTORIN Affidavit of Michael T Howard Lansing L. Haynes
MISC VICTORIN Golub's Response RE: Motion to Amend Lansing L. Haynes
Judgment
9/20/2013 LISP CRUMPACKER Lis Pendens Lansing L. Haynes
9/23/2013 AFFD BAXLEY Second Affidavit Of Matthew Z Crotty RE Motion Lansing L. Haynes
To Amend/Alter Judgment
MNAM BAXLEY Defendant Kirk-Scott Ltd's Motion To Amend/Alter Lansing L. Haynes
Reply Brief
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Date: 12/9/2013
Time: 09:59 AM
Page 23 of 24

Date Code

First Judicial District Court - Kootenai County User: CLEVELAND

ROA Report
Case: CV-2007-0008038 Current Judge: Lansing L. Haynes
Alan Jay Golub, etal. vs. Geraldine Kirk-Hughes, etal.

User Judge

9/23/2013 NOTC

9/24/2013 LISP
9/26/2013 AFFD
9/27/2013 DCHH

WRNS
9/30/2013

BNDC

BNDC

NORA

NORA

10/2/2013 ORDR

10/10/2013 CERT

CERT

MISC
11/21/2013 ORDR
11/25/2013 ORDR

MCCOY Notice of Joinder by Defendants Kirk-Hughes Lansing L.

Development LLC, Kirk-Hughes & Associates,
Inc, Geraldine Kirk-Hughes, and Peter Sampson
in Defendant Kirk-Scott, Ltds Reply in Support of
its Motion to Amend/Alter Judgment

CRUMPACKER Lis Pendens Lansing L.
BAXLEY Affidavit Of Matthew Z Crotty RE Credit Bid Lansing L.
SVERDSTEN  Hearing result for Motion scheduled on Lansing L.

09/27/2013 09:00 AM: District Court Hearing Helc
Court Reporter; Val Nunemacher

Number of Transcript Pages for this hearing
estimated: Motion to Amend/Alter Under Rule
59, Matt Crotty MIKE BISSELL TELEPHONIC
509-455-7100

CRUMPACKER Writ Returned/Not Satisfied Final Return Lansing L.
DEGLMAN Filing: L4 - Appeal, Civil appeal or cross-appeal to Lansing L.

Supreme Court Paid by: Campbell, & Bissell
Receipt number: 0040588 Dated: 9/30/2013
Amount: $109.00 (Check) For: Kirk-Scott Ltd
(defendant)

DEGLMAN Filing: L4 - Appeal, Civit appeal or cross-appeal to Lansing L.

Supreme Court Paid by: Campbell & Bissell
Receipt number: 0040590 Dated: 9/30/2013

Amount: $109.00 (Check) For: Kirk Hughes &
Associates Inc (defendant)

DEGLMAN Bond Posted - Cash (Receipt 40604 Dated Lansing L.

9/30/2013 for 100.00)

DEGLMAN Bond Posted - Cash (Receipt 40605 Dated Lansing L.

9/30/2013 for 100.00)

CLEVELAND Notice of Appeal - Matthew Z. Crotty (Attorney) for Lansing L.

Appellant Kirk-Scott, Ltd. (Kirk-Scott)

CLEVELAND  Notice of Appeal - Michael S. Bissell (Attorney) for Lansing L.

Appellants Kirk-Hughes Development LLC,
Kirk-Hughes & Associates, Inc, Geraldine
Kirk-Hughes and Peter Sampson

SVERDSTEN  Order RE Kirk-Scott's Motion to Amend/Alter Lansing L.

Judgment

CLEVELAND  Certificate Of Certified Mailing - 7012 1010 0001 Lansing L.

2166 2215 - to ISC (Clerk's Certificate of Appeal
Attorney Crotty)

CLEVELAND Certificate Of Certified Mailing - 7012-1010 0001 Lansing L.

2166 2208 - ISC (Clerk's Certificate of Appeal
Attorney Bissell)

VICTORIN Request for Additional Transcript Lansing L.
SVERDSTEN  Decision and Order Re: IRCP 11(a)(1) Sanctions Lansing L.
CLEVELAND  Order Consolidating Appeals - 41501-2013 Lansing L.

(2007-8038) and 41505-2013 (32007—8038)

Golub vs Kirk-Hughes, etal 41501-2013 and 41505-201

Haynes

Haynes
Haynes
Haynes

Haynes
Haynes

Haynes

Haynes
Haynes
Haynes

Haynes

Haynes

Haynes

Haynes

Haynes
Haynes
Haynes
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Date: 12/9/2013

First Judicial District Court - Kootenai County

User: CLEVELAND

Time: 09:59 AM ROA Report
Page 24 of 24 Case: CV-2007-0008038 Current Judge: Lansing L. Haynes
Alan Jay Golub, etal. vs. Geraldine Kirk-Hughes, etal.
Date Code User Judge
11/26/2013 MEMO MITCHELL Defendant Kirk-Scott, LTD's Memorandum In Lansing L. Haynes
Opposition to Plaintiff's Fee Petition
AFFD MITCHELL Affidavit of Michael T Howard Lansing L. Haynes
MEMO MITCHELL Plaintiff's Memorandum of Costs and Fees Re:  Lansing L. Haynes
Order for Sanctions
MISC MITCHELL Defendants Kirk-Hughes Development, LLC, Lansing L. Haynes
Kirk-Hughes & Associates, INC., Geraldine
Kirk-Hughes, and Peter Sampson's REsponse in
Opposition to Plaintiffs Memorandum of Costs &
Fees Re: Sanctions
12/4/2013 NLTR CLEVELAND  Notice of Transcript Lodged - Valerie Lansing L. Haynes
Nunemacher, CSR,CCR,RPR
ORDR CLEVELAND  Order RE: Sanctions Lansing L. Haynes
NTAP CLEVELAND  AMENDED Notice of Appeal Lansing L. Haynes
12/5/2013 MISC DEGLMAN Amended Notice of Appeal Lansing L. Haynes
Golub vs Kirk-Hughes, etal 41501-2013 and 41505-2013 27 of 584



o 0o N OO AW N

NNNNNNN'—*HI—*HI—‘-!—‘}—'—I——*HH
ONU"l.hUJNb—LOkOOO\IChm-:&wNHO

MICHAEL T. HOWARD, ISB No. 6128
WINSTON & CASHATT, LAWYERS a
Professional Service Corporation

250 Northwest Boulevard, Suite 206
Coeur d’Alene, Idaho 83814

Telephone: (208) 667-2103

Facsimile: (208) 765-2121
mth@winstoncashatt.com

Attorneys for Plaintiffs

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

ALAN GOLUB and MARILYN GOLUB,

husband and wife, .
Case No. O\/ ‘ 3 ’KLQ(?
Plaintiffs, :
COMPLAINT FOR DECLARATORY
vs. JUDGMENT
KIRK-HUGHES DEVELOPMENT, LLC, a
Delaware limited liability company; KIRK- Fee Category: A
SCOTT, LTD, a Texas corporation; Filing Fee: $96.00

INTERNAL REVENUE SERVICE;
TOMLINSON NORTH IDAHO, INC., an
Idaho corporation,

Defendants.

- COME NOW, Plaintiffs Alan Golub and Marilyn Golub, by and through their attorney of record,
Michael T. Howard of Winston & Cashatt, and hereby allege as follows:

1. JURISDICTION

1.1 At all relevant times, Plaintiffs Alan Golub and Marilyn Golub were residents of

Kootenai County, Idaho.

Assigned o Judge Simpson

COMPLAINT FOR DECLARATORY JUDGMENT -
c13‘3&@]‘331’('rk—Hughes, etal 41501-2013 and 41505-2013

it
Hopfa8dion
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1.2 At all relevant times, Defendant Kirk-Hughes Development, LLC was a Delaware limited
liability company owning property and transacting business in Kootenai County, Idaho.

1.3 At all relevant times, Defendant Kirk-Scott, Ltd. was a Texas corporation holding
interests in real property and transacting business in Kootenai County, Idaho.

1.4 At all relevant times, Defendant Internal Revenue Service was a federal agency
exercising its taxing authority and owning interests in real property in Kootenai County,
Idaho. '

1.5 At all relevant times, Defendant Tomlinson North Idaho, Inc., formerly known as
Tomlinson Black North Idaho, Inc., was an Idaho corporation transacting business in
Kootenai County, Idaho.

1.6  The court has jurisdiction over the parties pursuant to L.C. § 5-514 and 28 USC § 2410.

2. VENUE

2.1 This suit seeks the determination of interests and priority in real property located within
Kootenai County, Idaho.

22  Venue is proper pursuant to L.C. § 5-401.

3. FACTUAL ALLEGATIONS AND REQUEST FOR DECLARATORY RELIEF

Defendant Kirk-Hughes Development, LLC

3.1

3.2

3.3

3.4

COMPLAINT FOR DECLARATORY JUDGMENT -
GolygpsKirk-Hughes, etal 41501-2013 and 41505-2013

Kirk-Hughes Development, LLC owns in fee simple and possesses three parcels of real

property (“the Property”) situated in Kootenai County, Idaho, more fully described in
Exhibit A.

On 4/6/09 Kirk-Hughes Development filed for Chapter 11 Bankruptcy pi'otection in

Nevada, case number 09-15153-mkn.

On 10/28/10 an Order of Voluntary Dismissal was entered in the Kirk-Hughes

Development Chapter 11 bankruptcy.

On 5/4/11 Kirk-Hughes Development filed for Chapter 7 Bankruptcy protection in
Nevada, case number (11-16944-mkn).




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

3.5  On 5/29/12 an Order of Dismissal without Discharge was entered in the Kirk-Hughes
Development Chapter 7 bankruptcy.

Plaintiffs Alan and Marilyn Golub

3.6  Plaintiffs Alan and Marilyn Golub (“Golub”) claim an interest in the Property as a result
of a Judgment recorded on 10/28/2010 as instrument 2287941000. (Exhibit B)

3.7  Golub seeks a declaration that the Judgment lien upon the Property is valid and has

priority over the interests of all Defendants.

Defendant Kirk-Scott, Ltd.

3.8  Defendant Kirk-Scott, Ltd. may claim an interest in the Property as a result of a Deed of

Trust recorded on 9/17/2010 as instrument 2282148000. (Exhibit C)

3.9  Kirk-Scott’s Deed of Trust was recorded in violation of the automatic stay imposed by
Kirk-Hughes Development’s Chapter 11 bankruptcy, which lasted from the date of filing
on 4/6/09 through date of dismissal on 10/28/10.

3.10 Golub seeks a declaration that Kirk-Scott’s 9/17/10 recording is void and that Golub’s

interest in the Property has priority over any interest claimed or held by Kirk-Scott.

3.11  Alternatively, Golub seeks a declaration that Kirk-Scott’s Deed of Trust is invalid and

does not attach to one or more of the three parcels comprising the Property.

.Defendant Internal Revenue Service

3.12 Defendant Internal Revenue Service may claim an interest in the Property as a result of
three Federal Tax Liens filed by its Cincinnati, Ohio office and recorded with the
Recorder of Kootenai County, Idaho on 11/12/08, 11/18/08, and 2/8/11 as instruments
2185434000, 2186284000, and 2302989000. (Exhibit D) The name and address of the
entity whose liability created the lien is:

Kirk-Hughes Development, LLC

33917 S Highway 97
Harrison, ID, 83833-7707

COMPLAINT FOR DECLARATORY JUDGMENT -
Balaipyvs Kirk-Hughes, etal 41501-2013 and 41505-2013
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3.13

3.14

On 6/18/12 the IRS recorded releases of the three aforementioned tax liens as instruments

2362832000, 2362833000, and 2362835000. (Exhibit E)

Golub seeks a declaration that by virtue of its releases, the IRS has no interest in the
Property and alternatively, that Golub’s interest in the Property has priority over the

2/8/11 lien filed by the IRS.

Defendant Tomlinson North Idaho

3.15

3.16

3.17

3.18

3.19

Defendant Tomlinson North Idaho may claim an interest in the Property as a result of

Judgments recorded on 7/1/08, 11/14/08, and 2/5/10, as instruments 2166632000,
2181705000, and 2252391000.

On 7/1/08 Tomlinson North Idaho recorded a Judgment obtained against Kirk-Hughes
Development, Geraldine Kirk-Hughes, Kirk-Hughes, LLC, and Kelly Polatis; instrument
2166632000. (Exhibit F)

On 2/5/10 Tomlinson recorded an Order assessing $32,002.25 in attorney fees to

Geraldine Kirk-Hughes, d/b/a Kirk-Hughes Development, LLC; instrument 2252391000.
(Exhibit G)

On 10/14/10 Tomlinson recorded a Second Amended Judgment, which ordered that
Tomlinson take nothing of Kirk-Hughes Development, LLC; instrument 2181705000.
(Exhibit H)

Golub seeks a declaration that Tomlinson has no judgment against Kirk-Hughes
Development, LLC; has no interest in the Property; and that its interests, if any, are

inferior to Golubs’ interests.

WHEREFORE, Plaintiffs pray for judgment against Defendants as follows:

1. That Defendants, and each of them, and all persons claiming under them, be required to set

forth the nature of their claims to said Property;

2. That all adverse claims to the Property be determined by decree of this Court;

3. That said decree declare and adjudge that Defendants Kirk-Scott, Ltd, IRS, and Tomlinson

North Idaho have no estate, right, title, lien, or interest in the Property;

COMPLAINT FOR DECLARATORY JUDGMENT -
BAI@EV4 Kirk-Hughes, etal 41501-2013 and 41505-2013
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4, That said decree declare and adjudge that the interests, if any, of all Defendants is inferior to

that of Plaintiffs; and

5. For such other and further relief as the court deems just and proper.

DATED this _{ S day of January, 2013,

/

MIIzﬁAEL T. HOWARD, ISB No. 6128
WINSTON & CASHATT, LAWYERS, a Professional
Service Corporation

Attorneys for Plaintiffs

380556
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EXHIBIT “A”
Parced I |

Government Lot 5, Section 3, Township 4§'Nonth Range 3 WBM, Kootenai County, Idaho
lying wesherly and southerly of thc following 3 portions of said Govemment Lot 5 descrlbed
as iollowa. , . ]

. hglnnlng at Corner No. 1; from which the SQutheast corner of Sedion 3, Township 40
North, Range 3 WEM, bears South 53°39.5' East, 2383.1 feet; thence South 89°50° West 150
fest to Corner No. 2; thence North-0°10°* West B49.3 feet to commer No. 3; thence South
77°10° East 76.% feet to Corner No. 4; thence South 79°39.5° East 121.5 feet to corner No, 5;
thence South 68°18.5' Enast 93.1 feet to Corner No. 8; thence South 27°52' East 112.6 feet to
Corner No. 7; thence South 7°40.5" West 64.4 feet to Corner No. 8; thence South 89°50
West 174.3 feet to Corner No. 9; thenoe South 0°10" East 611.6 feet to Corner No. 1, the

phce of beginning

and a parcel of land In Government Lot 5, Section 3, Township as North, Rnngc 3 WBM,
Kootenai County, daho, mare particularly described as beginning at an iron pin that is North
43°40'30" West 1854.70 feet from the Southeast corner of Section 3; thence South Ba°5¢°
West, 569.8 faet to a point; thence North 0°10' West 16.57 feet to a point; thence North
68°54' Eant 516.44 feet to a point; thence South 41°05' East 56.93 feet to a point; thence

South 16°44' East 163.50 feet to the point of beglnnmg.

And beglnnlng at Corner No. 1, from which the Southeast corner of Section 3, Township 49
- North, RAnge 3 WBM, Kootenal County, 1daho, bears South 38°17; East 1801.9 feet; thence
South 89°50' West 233,6 feet to Corner No. 2; thence North 16944° West 163.5 feet to
Corner No. 3; thence North 76°19' East, 154.4 feet to Corner No. 4; thence South 34°10'
East 232.6 feet to Corner No, 1, the place of beginning;

Also except any portion lying with the followlng.

- A portion of Govarnment: Lots 5 and 6; Section 3, Township 49 North, Range 3 WBM, .

Kootenal County, Idaho, mare particularly described as follows: Beglnning at the

proportioned 1/16 corner said point being North 0°02'15" Weast 1322,843 feet from the

Southeast corner of sald Section 3; thence along the South boundary of sald Goverment Lot -

6, South 89°43'48" West 1023,70 fect to the true point of beginning; thence continuing - .
South 89°43'48" West 278.29 feet to a point; thence North 16°43'20" West 124,68 feet to ~.
corner No. 2 of the Brown Tract; thence Narth 89°50'40" East 233.60 feet to corier No. 1 of ‘
Brown Tract; thence South 34°09'20" East 143.48 feet to the true point of beginning;

Also except a portlon of Government Lot 5, Section 3, Towmhlp 49 North, Rnnge I WBM,
Kootenal County, Jdaho more lpeciﬂcally described as follows:

Commndng at the South quarter corner-of said Section 3; thence North 0°48'36" West
along the centerline of sald Section 3 2027.13 feet to an iron pin; thence East 70,06 feet to
an lron pin which Is the point of beginning for this description; thence East 133,82 feet to an
Iron pin; thence North 0°4586" West 434.22 feet to a concrete monument on the shore of
Lake Coaur d'Alene; therice Northwmrly along the shore of Lake Coeur d'Alene 145 feet
plus or minus to a point which s North 0°48'36" West of the point of beginning; thence .
South 0°48'36" East 475.63 feet to the point of beginning.

Al;o excepting & portion of Government Lot 5, Section 3, Township 48 North, rAnge 3 WBM,
Kootena| County, Idaho, more specifically described as follows: Commencing at the South
quarter corner of sald Sectlon 3; thence North 0°48'36" West along the centerline of said
Section 3, 2027.13 fest to an iron pin; thence Enst 203.88 feet to an iron pin which Is the
point of heglnnlng for this description; thence East 101,18 feet to an lron pin; thence North
0°48'36" West 368.72 feet to a concreta monument on the shore of Lake Coeur d'Alene;
thence Nortiwesterly along the shore of Lake Coeur d'Alene 120 feet, pius or minus to a
point which Is North 0°48'36" West of the point of beginning; thence contlnulnq South
0°48'36" . East 434,22 feet to the point of beginning.

Golub vs Kirk-Hughes, etal : - - 41501-2013 and 41505—201%5
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! BUT INCLUDING THE FOLLOWING. . : ,
. A porﬁon of Government Lot 5, Section 3 Townshnp 49 North, Range 3 W.B.M,, Kootenal .
County, Idsho, more particularly described as follows: Commencing at the South Quarter B
'+ - corner, said Section 3; thence y &

North 0°48'36" Weat, along the centerline of sald Section 3, 2027.13 feet to an iron pin
which Is the POINT OF BEGINNING for this description; thence :

Esst 70,06 feet to an iron pln, thence .

'Horth 0°48'36" West, 475.53 feetto a concrete monument on the shore of Lake Coeurd',
Alene; thance .

i .
Northwesterly along the shore of Lake Coeur d' Alene 75 feet plus-or-minus to a concrete
monument which s North 0°48'36" West of the POINT OF BEGINNING, said point being tbe
Northwest Corner of Government Lot 5, sald Section 3, thence

South 0948'36" East along the West line of said Government Lot 5, 500 feet to the POINT OF
8 NING.

- BEUE £INQIUI O3 FOSD
PARCEL II:

e e s e ———

The Northeast quarter of the Southwest quarter, Section 3, Townshlp 49 North, Range 3 West,
'~~~  Boise Meridian, Kootenai County, Idaho. /‘}P/\/ 49 NO3Wo 3SCD©

ko  EXCEPTING THEREFROM: The Southeast quarter of the Northeast quarter of the Southwest
S quarter of Section 3, Township 49 North, Range 3 West, Boise Meridian, Kootenai County, '

Idaho. 4Pn) 49 NWO3I OO 35‘5‘&5‘0
PARCEL III:

The Southeast quarter of the Northwest quarter of the Southwest quarter, Section 3, Township 49
North, Range 3 West, Boise Meridian, Kootenai County, Idaho.

PN E 4 PN O3 DI3SESO
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GTATE OF IDAHD Ve
COUNTY OF KOSTENA' 55

_ ) STATE Or IDAH
THS 1S TO CERTIFY THAT THE FOPLGOING 18 (;@{ m 0 TFNAI }
ATRUE COPY GF THE O LEOWGH Y OF KOO SS -
FiLEE OF REGGARD IN THIS OFFICE. /}":)b\gﬂ/

SEALED ON THIS. 25 T Hppy oF

S OAMIEL J. ENS H, CLERIC ORATYIE DISS TRIC
COURT BY

) /.—l./‘D ﬁ_z,y D\,pury

: =R
- IN THE DISTRICT COURT OF THE FIRST IUDICIAL DISTRICT OF THE STATE
OF IDAHO IN AND FOR THE COUNTY OF KOOTENAI

ALAN GOLUB and MARILYN GOLUB
husband and w1fe -
.| Case No. CV07-8038
Plaintiffs, _
" | JUDGMENT AND LR.C.P. 54(b)
s CERTIFICATE
GERALDINE KIRK-HUGHES and PETER | © |
4p 1 2290540@0 :
SAMPSON, husband and wife; KIRK- 1 f~§§§*§"‘z‘i gé'l‘;%gggsﬁ npﬁ,y ,,fsg 1
HUGHES DEVELOPMENT, LLC, aDelawaIe : BBB Date me S .|
- STON AND CRSHATT "
limited liability _co_mpany, KIRK-HUGHES & REC REG OF HIN T0 |
ASSOCIATES, INC., a Nevada corporation; | - lIIIIIIIlllllllllllllllI\llIIlIlIllﬂllIﬂlIl\lﬂll\ll Il lllllllll\lll] c(
KELLY POLATIS, an individual, and . 222905
DELANO D. AND LENORE J. PETERSON,
1 .
husband and wife, "3’3%%‘:’ cE""kéconn‘éE ‘pﬁ%ﬂ’%“# 2.
' ¥ BEB Date 1o/28/zommnréggng$+43=43‘ ,_
Defendants. REc-hEQ oF W HINSTON 1800 _
: HII“Il\lill\ll“l\\l\Il}lll\llIlIHlIIllII\HIIl\\Ilulllllllllllllllllll ,
_ JUDGMENT SUMMARY
JUDGMENT CREDITORS - Alanand Manlyn Golub
JUDGMENTDEBTORS =~ Kelly Polatis .
' . . Geraldine Kirk-Hughes
Peter Sampson,
- Kirk-Hughes Development LLC .
Kirk-Hughes' & Associates, LLC.
ATTORNEY FOR CREDITOR - Michael T. Howard of Winston & Cashatt

Kenneth B. Howard, Jr.

PRINCIPAL JUDGMENT AMOUNT: $941,000. 00

,PR.E-JUDGMENT INTEREST:' 12%to run ﬁom March 11 2005 through the date of ﬂns
B Judgment

JUDGMENT AND LR.C.P. 54(b) CERTIFICATE - ,
PAGE 1 . ' _- : EXHIBIT

b vs Kirk-Hughes, etal . - ’ 41501-2013 and 41505-2013 ‘ _———&584—
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POST JUDGMENT INTEREST: . - As determined by law to run from the date of this Judgment
' until paid in full. ‘
This matter, having come before the Court upon Plaintiffs” Motion for Default Judgment and
LR.C.P. 54(b) Certificate against Debtor, and supported by the Affidavits of Michael T. Howard and
Alan Golub, and the pleadings on file, the Court does hefeby enter Judgment against Debtors as follows:
1. Plaintiffs are granted judgment in the principal amount of $941,000.00;
2 Plaintiffs are granted pre-Judgrnent 1nterest at a rate of 12% begmmng March 11, 2005

through entry of this judgment.
3. Plaintiffs are granted post-judgment interest to be determined by law from entry of this

Judgment
DONE ]}I—QP—EN—G@UR—T this__ |\ _day of March 2009.

ngm L \/\wnﬂD
TUDGE LANSING L. ‘HAYNES

Presented by: -

sy

MICHAEL T. HOWARD, ISB No. 6128
KENNETH B. HOWARD, ISB No. 1999

Attorneys for Plaintiffs

JUDGMENT AND LR.C.P. 54(b) CERTIF ICATE -
PAGE 2
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RULE 54(b) CERTIFICATE

. With respect to the issues determmed by the above Judgment it is hereby CERTIFIED, in
accordance with Rule 54(b), L.R. C. P that the Court has dctermlned that there is no just reason for delay
in the entry of a final judgment and that the Court has and does hereby direct that the above judgment or
order shall be a final judgment upon which execution may issue and an appeal may be taken as prowded
by the Idaho Appellate rules. - ‘

" DONEIN OPEN COURT this___-_ day of March, 2009.

TUDGE LANSING L. HAYNES

JUDGMENT AND LR.C.P. 54(b) CERTIFICATE -
PAGE 3
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quLb vs Kirk-Hughes, etal

|| T hereby certify that I caused a true and -

complete copy of the foregoing to be [ ] mailed,
postage prepaid; [ ] hand delivered; [ ] sent
via facsimile on this _|() day of March,

2009, to: . o

Michael T. Howard v J’MMU
Winston & Cashatt .

601 W. Riverside Ave., Suite 1900
Spokane, WA 99201 -

Attorney for Plaintiffs = . |
Edwin B. Holmes L W

Holmes Law Offices, P.A.-
8109 N. Wayne Drive

PO Box 569 ’
Hayden, ID 83835-0569

Attorney for Defendants, Delano D. Peterson and Lenore J. Peterson

JUDGMENT AND I.R.C.P. 54(b) CERTIFICATE -
PAGE4 - -

41501-2013 and 41505-2013
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C o DANIEL J.
- " Afier Recording Retura To: KOOTENAI CONGkéggRDé; Ipiéﬁ"%‘“’?”? f
o ggg Date 09/17/2818 Time 13:44:36 ‘
77 Balinda Antoine | Ec-gEMEmBﬂLINDR&ﬂNTMNEm
(/306 E.Randol Mill Road HIIIII Illll IIIII lllll lllll IIIH Illll IR R llll
= Suite 100 . : L’
Arlington, Texas 76016

[Space Above This Line For Recording Data]

DEED OF TRUST

THIS DEED'OF .TRU,ST, made this 18% day of November, 2004, between KIRK-—
HUGHES DEWLOPW, LLC,. as TRUSTOR, whose address is 2551 S. Ft. Apache Road,
~ #103, Las Vegas, Nevada, 89117, with FIRST AMERICAN TITLE COMPANY as TRUSTEE,
with real property address being commbnly known as 5697 Aripa Road, Harrison, Idaho, 83833 (a

~ house.on a 10 acre parcel, more specifically described as follows: | .

FOR THE LEGAL DESCRIPTION OF THE PREMISES SEE EXHIBIT “A™ P
ATTACHED HERETO AND MADE A PART HEREOF |

(/  and KIRK-SCOTT, LTD., as BENEFICIARY, whose address is 306 E. Randol Mill Road, #100, .
 Adtington, Texas, 76016, |
SUBJECT TO: | 1) Taxes for the fiscal year; 2) Rights-of-way, reservaﬁons, restrictions,
easements anci édnditions—of-'rei:ord; 3) Encumbrances held by Mortgagee; together with all and
singuiar the ﬁenements, 'hereditérﬁent and appurtenances the;e'unto belon.ging' or in anywise
- appertaining, . |
FOR THE PURPOSE OF SECURING payment of the indebtedness evidenced bya ﬁote
herewith in th_e amount of One Million Three Hundred Fifty Thousand Dollaré (51,350,000.00) to
be paid by KIRK—HUGHESI DEVELOPMENT to KIRK-SCOTT, LTD., within ﬁve_ (5) years and

thereafier as set forth in the Note which is secured by this Deed of Trust.

EXHIBIT

: 1 ;
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FIRST AMERICAN TITLE shall be designated as TRUSTEE on this Deed of Trust.
BY SIGNING BELOW, thé TRUSTOR accepts and agrees to the terms and covenants .
T contained in this Security Instrument and in any Rider executed by the TUSTOR and recorder with’

it.

KIRK-HUGHES DEVELOPMENT, VAC —
TRUSTOR

SUBSCRIBED and AWORN 1o before me this

18® day of November, 2004
j ' ; A ST SHERRY PATTERSON
, )/ 4 PN NOTARY PUBLIC
¢ %@MZJ/ ; gwa;b hE e STATE OF NEVADA
NOTARY PUBLAC in and for the 5= 3/ Date Appointment EXp: "f,}};* fm
State of Nevada,.W@ounty of Clark - N Certifcate No: 04808

[Space Below This Lhe For Acknowledgment

2
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EXHIBIT “A” - . .

..?ércel;‘.'-

Government Lot 5, Section 3, Township 49 North. Range 3 WBM; Kootenal County, Idaho
lying westerly and southerly of the followlng 3 portions of said Govcmmant Lot 5 descrihed
as followe. - _ . _

. Baglnnlng at Corner No. &, from which the 50utheasl: corner of Sectlon 3, Township 40
North, Range 3 WBM, bears South 53°39.5' East, 2383.1 feet; thence South 89°50' West 150
fest to Corner No. 2; thence North 0°10* West 849.3 feet to corner No. 3; thence South
77°10' Bast 76.8 feet to Corner No. 4; thance South 79°39.5° East 121.5 feet to corner No, 5;
thence South 68°13.5' Fast 93.1 feet to Corner No. 8; thence South 27°52° East. 112.6 feet to
Corner No. 7; thence South 7°40.5' West 64.4 feet to Corner No, 8; thence South 89°50'
West 174.3 feet to Corner No. 9; thence South 0°10' East 611.6 feet to Corner No. 1, the

phce of beginning

and a parcel of land In Government Lot 5, Section 3, Townshnp 49 North, Rangc 3 WBM,
Keotenai County, Idaho, mors particularly described as beginning at an iron pin that is North
43°40'30" West 1954.70 feet from the Southeast corner of Section 3; thence South 89950
West, 569.8 feet to a point; thence North 0°10' West 16.57 feet to a point; thence North
68°54" East 516.44 feet to a point; thenca South 41°05' East 56.93 feet to a point; thence

South 16°44' East 163.50 feet to the point of begtnmng.

And beglnnlng at Corner No. 1, from which the Southeast corner of Section 3, Township 49

- North, RAnge 3 WBM, Kootenal County, 1daho, bears South 38°17; East 1801.9 feet; thence
South 89°50' West 233.6 feet to Corner No. 2; thence North 16°44° West 163.5 feet to
Corner Na. 3; thence North 76°19' East, 154.4 feet to Corner No, 4; thence South 34°10'
Bast 232.6 feet to Corner No, 1, the place of beginning; '

Also except any portion lying with the followlng.

- A portion of Govarnment Lots 5 and 6; Section 3, Towmship 49 North, Range 3 WBM, . e
Kootenal County, Idahc, mare particularly described as foliows: Beginning atthe '
proportionad 1/16 corner said point beliig North 0°02'15" West 1323.84 feet from the
Southeast corner of sald Section 3; thence along the South boundary of sald Goverment Lot -
6, South 89943'48" West 1023.70 feet to the true point of beginning; thence continving -
South 89°43°'48" West 278.29 feet to a point; thence North 16°43'20" West 124,68 feet to
corner No. 2 of the Brown Tract; thence Narth 89°50°'40" East 233.60 feet to corner No. 1 of
Brown Tract; thence South 34°09'20* East 143.48 feet to the true polnt of beginning;

Also except a portlon of Government Lot 5, Section 3, Townshlp 49 North, Rlnne IWBM,
Kootenal County, Idaho more -pecmcally described as follows:

Cnmtmndng at the South quarter corner.of said Section 3; thence North 0°48'36" West
along the centerfine of said Section 3 2027.13 feet to an iron pin; thence East 70.06 feet to

an Iron pin which Is the point of beginning for this description; thence East 133.82 feettoan

Iron pin; thence North 0°48486" West 434.22 feet to a concrete monument on the shore of
Lake Coour d'Alene; therice Nofthwesterly along the shore of Lake Coeur d'Alene 145 feet
plue or minus to a point which s North 0°48'36" West of the point of beginning; thence .
South 0°48'36" East 475,63 feet to tha point of beginning.

Alio excepting & portion of Government Lot 5, Section 3, Township 48 North, rAnge 3 WBM,
Kootena] County, 1daho, more specifically described as follows: Commencing at the South
quarter corner of sald Section 3; thence North 0°48'36" West along the centerline of sald
Section 3, 2027.13 fest to an iron pin; thance East 203.88 feet to an iron pin which s the
point of beginning for this description; thence East 101,18 feet to an iron pin; thence North
0°48'36" West 368.72 feet to a concrets monument on the shore of Lake Coeur d'Alene;
thence Northwesterly along the shore of Lake Coeur d'Alene 120 feet, plus or minus to a
point which Is North 0°48'36" West of the point of beginning; thence cont!nulnq South
0°48'36".East 434,22 feet to the point of beginning. -

Golub vs Kirk-Hughes, etal 41501-2013 and 41505-2013
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Ly BUT INCLUDING THE FOLLOWING: .
A portion of Government Lot 5, Section 3 Townslup 49 North, Range 3 W.B.M., Kootenal .

County, Kdaho, more particularly described as follows: Commencing at the South Quarter
corner, sald Section 3; thence

W
1

North 0°48'36" West, along the canteriine of sald Section 3, 2027.13 faet to an iron pin
whlch Is the POINT GF BEGINNING for this description; thence .

Enst 70,06 feet to an iron pin; thence o o

North 0°48°'36" West, 475.63 feet toa concrete monunient on the shore of Lake Coeur d*,

Alene; dunce

Northwesterly along the shore of Lake Coeur d’ Alene 75 feet plus-or-minus toa . o .
monument which Is North 0°48'36" West of the POINT OF BEGINNING, said poil L
Northwest Corner of Government Lot 5, sald Section 3, thence

South 0°48'36" East along the West line of said Government l.ot 5, 500 feet to thn
BEGINNING.
BAE von03wos soSS '

——
[ —
————— e

PARCEL IL:
ghe Ngl-thegst quarter of the Southwest quarter, Szjtlon 3, Townshxp 49 North, Range 3 West, . Sloam
N oise Meridian, Kootenai County, Idaho. ﬁP LINO3LC 3SCDE)
) ty AR A
\\__\ /,,f EXCEPTING THEREFROM: The Southeast quarter of the Northeast quarter of the Southwest <
— quarter of Section 3, Township 49 North, Range 3 West, Boise Meridian, Kootenai County, =~ _ oo
Idaho. 4PN 49 O3 Lo 335&5‘0 ' \lthv
PARCEL 1L '
- S\o%
The Southeast quarter of the Northwest quarter of the Southwest quarter, Section 3, Township 49 (O ¥,
North, Range 3 West, Boise Meridian, Kootenai County, Idaho.
TN e 9N03w ©3S¥sO
[ a4 _ E
1 |
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Form 668 (Y)(c)
(Rev February 2004}

s

8801

Department of the Treasury - Internal Revenue Service
Notice of Federal Tax Lien

A

‘/ rea

nMALL BUSINESS/SELF EMPLOYED AREA #6
_Zien Unit Phone: (800) 913-6050

Serial Number

491162208

For Optional Use by Recording Office |

- As provided by section 6321, 6322, and 6323 of the Internal Revenue
Code, we are giving a notice that taxes (including interest and penalties)
have been assessed against the following-named taxpayer. We have made
a demand for payment of this liability, but it remains unpaid. Therefore,
there is a lien in favor of the United States on all property and rights to
property belonging to this taxpayer for the amount of these taxes, and

additional penalties, interest, and costs that may accrue.

Name of Taxpayer KIRK-HUGHES DEVELOPMENT LLC ,

a Partne:

Fship

Residence

33917 S HIGHWAY 97
HARRISON, ID 83833-7707

t IMPORTANT RELEASE INFORMATION: For each assessment listed below,

Y unless notice of the lien is refiled by the date given in column (e), this notice shall,

on the day following such date, operate as a certificate of release as defined
in IRC 6325(a).

Tax Period Date of Last Day for Unpaid Balance
Kind of Tax Ending Identifying Number | Assessment Refiling of Assessment
(a) (b) () (d) (e) O |
941 09/30/2007| 20-1772196 |03/03/2008] 04/02/2018 6150.37 |
s 941 12/31/2007| 20-1772196 (03/03/2008f 04/02/2018 9791.06 :‘
fo
E—/j} DANIEL J. ENGLISH 1P I 2185 .
' . KOOTENRI CO. RECORDER Page 434?0?
‘ DLS Date 11/12/2008 Time 10:33:08
REC-REQ OF nnzl.
. INTERNAL REVENUE SERVICE e
/Q¥ PO BOX 145595 IlIIlllIllllllllllllllllllllllllIIIIIIIIHIIIIIIIIIIIIIlIIIIHIIIIIIIlllIII
STOP 8420G EXHIBIT

CINCINNATI, OH 45250-9732

D

Place of Filing :
COUNTY RECORDER .
KOOTENAL Total {$ 15941 .43
Coeur d'Alene, ID 83814
This notice was prepared and signed at SEATTLE, WA ., on this,
the 03rd day of November , 2008
anat : Title
gnatire 7{ A Ynaeled REVENUE OFFICER 26-06-3434

‘__.for S.GERTSEN

(208) 765-9316

{NOTE: Certificate of officer authorized by law to take acknowledgment is not essential to the valldlty of Notice of Federal Tax lien

R&RIRLIVY Kigeblugbes, etalc,B. 409)

41501

-2013 and 41505-2013

Part 1 - Kept By Recording Office

Form 668(Y)(c) Rev 3 3884)
CAT. NO 60025X



Form 668 (Y)(c)

b

I

8801

Rev. February 2004)

Department of the Treasury -

Notice of Federal Tax Lien

Internal Revenue Service

¥
i

\rea:

4MALL BUSINESS/SELF EMPLOYED AREA #6
Llen Unit Phone: (800) 913-6050

Serial Number

492039308

For Optional Use by Recording Office

As provided by section 6321, 6322, and 6323 of the Internal Revenue
Code, we are giving a notice that taxes (including interest and penalties)
have been assessed against the following-named taxpayer. We have made
a demand for payment of this liability, but it remains unpaid. Therefore,
there is a lien in favor of the United States on all property and rights to
property belonging to this taxpayer for the amount of these taxes, and

additional penalties, interest, and costs that may accrue. -

Name o_f Taxpayer KIRK-HUGHES DEVELOPMENT LLC , a Partnelship
Residence 33917 S HIGHWAY 97
- HARRISON, ID 83833-7707
IMPORTANT RELEASE INFORMATION: For each assessment listed below,
unless notice of the lien is refiled by the date given in column (e), this notice shall,
on the day following such date, operate as a certificate of release as defined
in IRC 6325(a).
. " Tax Period Date of Last Day for Unpaid Balance
Kind of Tax Ending Identifying Number | Assessment Refiling of Assessment
(a) (b) (c) (d) (e) (f)
941 06/30/2008 20-1772196 {09/08/2008| 10/08/2018 10712.16
Y
( - : DANIEL J. ENGLISH 1P T 21 ‘
= . KOOTENAL €O. RECORDER Paggsgagg.g :
— i DLS Date 11/18/2008 Time 18:07:31
REC-REQ OF MAIL
R
- 2186284000 XN ”lm I"I
INTERNAL REVENUE SERVICE
PO BOX 145595
STOP 8420G
CINCINNATI OH 45250 9732
Place of Filing .
COUNTY RECORDER
KOOTENAT Total |$ 10712.16
Coeur d'Alene, ID 83814
This notice was prepared and signed at SEATTLE, WA , on this,
the 05th day of November , 2008.
. 1 ~ .
ignat " Titl
Jgnatuire K A Yl REVENUE OFFICER 26-06-3434

—_-Lor S.GERTSEN

(208) 765-9316

(NOTE: Certificate of officer authorized by law to take acknowledgment is not essential to the validity of Notice of Federal Tax lien
409) 41501-2013 and 41505-2013

RewluBuls Kirké€ughg) etdl C.B.

Part 1 - Kept By Recording Office

Form 668(Y)(c) (R&# 9 3864)

CAT. NO 60025X




B 1

i

Form 668 (Y)(c)
{Rev. February 2004)

10182

Department of the Treasury - Internal Revenue Service

Notice of Federal Tax Lien

e

~--(jen Unit Phone: (800) 213-6050

Serial Number

For Optional Use by Recording Office

‘rea: .
sMALL BUSINESS/SELF EMPLOYED AREA #6
751950611 "

As provided by section 6321, 6322, and 6323 of the Internal Revenue
Code, we are giving a notice that taxes (including interest and penalties)
have been assessed against the following-named taxpayer. We have made
a demand for payment of this lability, but it remains unpaid. Therefore,
there is a lien in favor of the United States on all property and rights to
property belonging to this taxpayer for the amount of these taxes, and
additional penalties, interest, and costs that may accrue.

Name of Taxpayer KIRK-HUGHES DEVELOPMENT LLC

HUGHES GEARLDINE KIRK MBR®
a Partnership

Residence

PO BOX 3704
COEUR D ALENE, ID 83816-2529

IMPORTANT RELEASE INFORMATION: For each assessment listed below,
unless notice of the lien is refiled by the date given in column (e), this notice shall,
on the day following such date, operate as a cqrtificate of release as defined

in IRC 6325(a).

v

- INTERNAL REVENUE SERVICE

PO BOX 145595
STOP 8420G

CINCINNATI, OH 45250-9732

——-

for RENE FOSS

Title
. ¢7 | REVENUE OFFICER
(208) 765-9316

Tax Period Date of " Last Day for Unpaid Balance
Kind of Tax Ending Identifying Number | Assessment | Refiling of Assessment
(a) (b) (o) (d) (e) - (N
1065 12/31/2007 20-1772196 {11/30/2009| 12/30/2019" 12240.00
- 1065 |12/31/2008] 20-1772196 [11/30/2009| 12/30/2019 2160.00
{0 941 03/31/2009f 20-1772196 [06/0L/2009| 07/01/2019 2046.34
(‘\:/} 941 06/30/2009 20-1772196 |09/28/2009| 10/28/2019 538.10
941 12/31/2009 20-1772196 |04/12/2010f 05/12/2020 6254 .62
941 03/31/2010 20-1772196 J07/12/2010{ 08/11/2020 515.77
CHITERRY Lo."RICoRDER ‘Page 1 o]
JRB Date 02/15/2011 Time 15:83:02"
REC-REQ OF MAIL -
RECORDING FEE: 10.00
IIIIIIIIIIIIIllllIllgllllllllll|I|II|II||IIII|II|IIII|| I
2302989000 XN 3
Place of Filing :
COUNTY RECORDER .
KOOTENAI Total |$ 23754 .83
Coeur d'Alene, ID 83814
This notice was prepared and signed at SEATTLE, WA_ . on this, -
the 08th day of February ’ 2011
I)gnature 26-06-3416

.B. 409}

T, S

Part 1 - Kept By Recording Office.

authorized by law to take,agknoyyqdament {'%(%)_tzﬁﬁ%antial ‘to the-validity of Notice of Federal T%S“SP58 4
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w -
_..*..... L . : A ‘ » ‘ N BRI
’ ) 6788, - Department of the. Treasury - Internal Revenue Servrce B

' Form 668 (Z) e :

o Rew 02000 .| Certlf' cate of Release of Federal Tax l.len A S
Fa “rea - - N 1 serial Number ' L For Use by Record_g Offlce
' AALL BUSINESS/ SELF EMPLOYED AREA #6 L : ’ . : .

-_-cien Unit Phone: (800) 913-6050- i S 491162208

- :'. 1 certify that the followmg-named taxpayer, under the requirements of sectlon 6325 (a) |.
"2 " of ‘the Internal Revenue Code has satisfied .the taxes listed below-and all ‘statutory
;_addmons Therefore, the lien prowded by Code section 8321 for these taxes and

. . additions has been released. The proper officer in-the office where the notice. of
: ‘mternal revenue tax lien' was filed on .November-12 . .

2008 -, is-authorized to note the books to show the release of this Iren for
' these taxes- and -additions. -l

- Name of Taxpayer : :
KIRK HUGHES DEVELOPMENT LLC a Partnershlp

Hesrden3633917 S HIGHWAY 97 '
HARRISON D 83833 7707

L : COU'RT RECORDING INFORMATION-- o A e
leer Page UCe. No.- Serial No. . * S SRR : ;'.-‘»'_ R

. n/a n/a. n/a"“." i 2185434000 TR U S “fj=
S : 'l'ax Period - Date of - | last'pa for. f Unpald Balance ™ .. - .-

©. Kind _of._A‘l'ax Ending_ ldentifying Number Assessmqnt ' Reﬂ ng ofAs_sessment SR
_(a) - (b) _fe) .1 (d) . (e) SR lfl L

-='941" | 09/30/2007]- 20-1772196 [ 03/03/2008 ] .Q4/,Q2_/2.(_)18}_3 © 6150, 37‘
941 - | 12/31/2007| 20-1772196 |03/03/2008.|.04/02/2018 - - ..9791.06’
Bt x\-*******b\'*_****~*'~*******'*'**.*»**fk**.**-.b_*****_-****i.'*:**'**_*s\:s\:.*-i**** k****************

“CLIFEORD T T. HRYES 1P 2382832000 N

KOOTENAI COUNTY RECORDER Page 1 of 1 T e T
DAS ‘Date 08/18/2012 Time 04:44:37 . - ... .
REQ OF INTERNAL REVENUE SERVICE Py

e

" place-of Filing -
e  COUNTY RECORDER J o U EEE T

", KOOTENAL - .- Lo Total g e 159410430 . -

Coeur d’Alene, ID 83814 ST AT R e

_searnis, e

“This notice Wasnpr'épare'd' and signed at” ' :

S S Coo S EXHIBIT
the  06th gayof June. - 20012 - oo T E

"Jnature P e B ¢ A o
S /\\’\C.M ) Operatlons Manager,

Centralized Case Proce351ng -Lien. Un:Lt

(Ng'gkrbqwm@ﬁl&fh%gr%puthonzed by law to'take E‘f%ﬁﬂ“ﬂﬁ‘?%ﬁ%‘ﬁ %Bgtﬁfﬁ?"“a' to the vaiidity of Certificate of Raleasaéﬁ ‘ 58 4
Federal Tax: hen Rev Hul 66,1971 -2 C.B. 409)" . Form 668 (Z) (Rev 10 2000) ° :

- Bart -RECORDING OFFICE T oAt No eo0zen LR




__*__'

Form 668 (Z)

) (Rev 10 2000)

45.7138' '.

Department of the Treasury - lnternal Revenue Servuce
Certlf' cate of Release of Federal Tax l.len

/lALL BUSINESS/SELF EMPLOYED AREA #6 o '
-:~.»...—l.|en Unit Phone: (800) . 913-6050.. . . | * - 492039308

For Use by Record ‘g Offlce"‘

: Senal Number :

oo '_l certify that the followmg~named taxpayer, under the requrrements of sectlon 6325 (a) o
of the Internal Revenue Code has satisfied the. taxes. listed below and all statutory;,_ :
Tharefore, thelien provided by Code" sectlon 6321 for these taxes and |
N '»addltlons has béen released.  Thé proper officer in: the ‘office where the notlce of |

s addltlons

.lnternal revenile tax lien- was filed on '
2008 -, is authorized 1o note; the books to show the - release of thls tien for- -

'_mthese taxes and addltlons :

November 18

+ Name of Taxpayer

. :':,fl‘}'KIRK HUGHES DEVELOPMENT LLC a Partnershlp

" -"5.1-Res|dence33917 S HIGHWAY 97 . . . ..
. HARRISON, ID 83833- 7707 SRR

N "4'~--L:Lber Page-

COURT RECORDING INFORMATION hESS

UCC No. Sérial No.-;' o
n/a n/a . n/a. 2186284000 . ‘ o
-‘l'ax Period 1 Date of - l.ast Da for Unpaid Balance =
I(ind of Tax - Ending ldentlfylng Number Assessment A Reﬁ ing :‘..::- ef_ Assessment
941 06;/30/2008':' 2_0 177_2196 | 09/08/2008 104/08/_2_01_8 T 10712 16
**"*-?*‘*****7"* r*************

***********‘********* k % 2

FRE K THRE T AT AR KK ek Kk ok Ao K

CLIFEORD T. RAvES 1P Z3czesaven

RS Kooremr COUNTY RECORDER Page 1 of 1 - '

- ii: DAS Date 06/18/2012 Time 04:44:37 ' - -
nsn br-' INTERNr-IL REVENUE SERVICE

Ly

. Place of Filing '_;

COUNTY RECORDER

KOOTENAT- S
Coeur d’Alene, ID f8381_4-“ S

-the _

‘;Tl.r_:\ls"nbtice was prepared and signed at - __

- SEATTLE, ‘WA. .

2012 -

g’natur.e' :_'

NS ggntrallzed Case. Process:Lng L:Len Unlt':-.---".',.-.

Tltle o : o
eratlons Manager, L

Federﬁ"r ﬂtﬁﬁ‘&ﬁ“ﬁg ”%?é'

authonzed by law to tak q%l&o%q T r?é‘&f 1|§ 0%05 ngemml 10 tl:re valldlty of Certmcate of Reltaa‘sle7 °f¢ 584 S
o Form 668 (Z) (Rev 10-2000) -

486, 1971 2 C.B. 409) ‘
e Pal‘tl RECORDING OFFICE Do . CAT NO 600261



N Tt 6788 Department of the Treasury - lnternat Revenue Serwce C
-Fonn 668 (Z) ‘
o tev 102000 Certlﬁcate of Release of - Federal Tax l.len
' Trear . . ~ : : Serial Number ' - For Use. by Hecor lng Ofﬁce

AALLS BUSINESS/ SELF EMPLOYED AREA #6

* ..—-cien Unit Phone: (800) 913-6050 751950611 '

. - I certify that the followmg -named taxpayer, under the reqmrements of section’ 6325 (a)
',-' of the. lnternal Revenus Code has satisfied -the taxes listed ‘below. and all statutory
“addmons Therefore, the lien provided by. Code. sectlon 6321 for these taxes and'
additions has been released The - proper offlcar in the office where. ‘the notlce of‘ )
"mtarnal revenue ‘tax lien was filed on - February 15 '
2011 ;s authorized. to note the:books to show the release of this lien for .

hese taxes and additions. - : .

Name of Taxpayer
‘KIRK-HUGHES DEVELOPMENT LLC a Partnershlp

. HUGHES" GEARLDINE KIRK MBR

_RestdencePO BOX 3704 . |
' COEUR D ALENE ID 83816 2529

' . COURT RECORDING INFORMA’I'ION :
leer Page UCC-No. -Serial No. S

n/a n/a n/a- 230,24_9.89000 ' - 1 RN pL e
' 'TaxP‘eriod" . - | Dpateof Last Da _foxj"i Unpaid Balance :
l(ind of Tax - Ending- - |identifying Number| Assessment .| - Refi ng. - of ment v .
o da) - | . (b) el d) - | - fe) - | ) o
1055 1 12/31/2007 | 20-1772196 {11/30/2009 ~12/3o/2019ft . .7 12240.00
. 1065 . 1x2/31/2008 } 20-1772196 |[11/30/2009: 12/30/2019: - 2160.00 0 ...
¥ 941 [03/31/2009 | 20-1772196 [06/01/2009°| 07/01/2019 2046.34.F . -
7 941 :°}'06/30/2009 | 20-177213%6 |09/28/2009 | 10/28/2019 ©.538.10 - i
“'941 }1.12/31/2009 |. 20-1772196 {04/12/2010 |.05/12/2020 6254'622;p-».-
: 941 03/31/2010 | - 20-1772196 |07/12/2010 |.08/11/2020 ‘ -515.,77 .. -
o **********:*****-******************4?*********************** k**************** o
T CLIFFORD T. HAYES 1P 2362595000 TN
o KODTENGI COUNTY RECORDER Page 1 of 1
. DARS Date 068/18/2012 Time 04:44:37
L REQ @F INTERNAL REVENUE SERVICE
- i
A:-a._zs,_t_szlt_sm_qq R

Place gf Filing - -~

: COUNTY RECORDER

"KOOTENAT

‘Coeur d’ Alene ,A

ID 83814

. This notice _Wa_s- 'p_repare_d -and signed at - |

06th gayof June

*;'2012;»'A'

-EsEAmTLE; wA -

. Jonthis,

1natufe_ s o

- - .

Title -

Operat:.ons Manager,- _
Centralized Case. Process:.ng L:Len Un:Lt

2 C.B. 409)

Part i RECORDING OFFICE

NG e Gl o Yo takeﬂ%‘f"é’b“f’ﬁg‘ﬁd‘ﬁﬁbsdé"kﬁfﬁe”"“' o the valdiy of Crtfcats of ’*e'e%"f e

: Federal Tax Tien-Rev. Rul 71-466, 1971 - Form 668 (Z) (Rav 10-2000), .

CAT NO 600261

Total |- . '23754:83 . -



Case 2:66-cv-00118—RHW Document 151 Filed 06/24/2008 Page 1 of 1

DANIEL J ENGLISH P I
KOOTENQI "c0. RECORDER Pfégsgsggmg

) . BBB Date 07/01/2008 Time 10:42:58
o ~ REC-REQ OF RAMSDEN AND LYONS

HIIHI HIIHIIII IIHIIIHI Illll i At (p

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

TOMLINSON BLACK NORTH IDAHO, )
)
Plaintiff, ) A
) Case No. CV-06-118-N-RHW
vs. )
)
GERALDINE KIRK-HUGHES and ) AMENDED
‘ ) JUDGMENT ON JURY VERDICT
KELLY POLATIS, et al., )
)
Defendants. )
)
)

This action came on for trial before the Court and a Jury,

Honorable Robert H. Whaley, United States Judge, presiding, and the

issues having been duly tried and the jury having duly rendered its

verdict,

IT IS ORDERED AND ADJUDGED:

That plaintiff Tomlinson Black North Idaho recover from the
defendants Geraldine Kirk;Hughes; Kirk-Hughes, LLC; Kirk-Hughes
Development, LLC; and Kelly Polatis the sum of $235,000.00, with

interest thereon at the rate of 2.51 percent as provided by law,

and its costs of action.
Dated this 24" day of June, 2008.
CAMERON S§. BURKE, Clerk

\\\ el xh fi;

2N DISTR / o ey
W %"*’I “‘LN;S‘ {/ 2 Certlﬂed to be a true and correct ' . '
ﬁ? Rt ‘:’59 copy of original filed in my office. by: Michelle Fox, Deputy

oy ﬁ ‘&i% k& ':"; =-Cameron S. Burke, Clerk : F

: ;:*:d S. Courts, District of Idaho

EXHIBIT

t

Digitally signed by Jean Gerrells -
DN: cn=Jean Gerrells,

"'S’ il=j lis@id. X
. By'Jean Gerrells on Jun 24, 2008 Jean Gerrells mizn sdsscrsgo.
‘t Golub V& Kwk Hughes, etal ’ 41501-2013 and 41505-2013 Date: 2008.06.24 152340 97 684




Case 2:06-cv-00118-RHW Document 195  Filed 01/29/10 Page 1 of 2
Case: 08-35900 01/27/2010 Page: 1of2  DkiEntry: 7210231

FILED

wid

UNITED STATES COURT OF APPEALS . JAN 27 2010
FOR THE NINTH CIRCUIT MO G OF AsPeRe
TOMLINSON BLACK NORTH IDAHO, | No. 08-35900
Plaintiff - Appellee, D.C. No. 2:06-CV-00118-RHW
_ District of Idaho,
V. _ _Boisc
GERALDINE KIRK-HUGHES, an
individual doing business as Kirk- Hughes ORDER _
and Associates, doing business as Kirk- -
’ . ISH 2P 1 2252391000
Hughes, LLC doing business as Kirk- : ESB‘%E‘,:%‘;’ ggjzgsggﬂE TiP“; 11 ozf 2%
. me . H
Hughes Development, LLC., EEE_REQ"OF RAMSDEN & LYONS
Defendant - Appellant, : lIIIUIllllllIIIlI\llllllllllllllIlIl IlllllllllIhlllllllllllllllllllllllll
and - . _
' U.S. CO
KELLY POLATIS, an md1v1dua1 DOES _URTS
1-10; DELANO D. PETERSON, - JAN 219 200
Hcvd__Filed_. '
Defendants. ‘ : ' ELIZABETH A. SIE%‘-!B_'
) . . CLERK, DISTRICT OF IDAHO

Golub vs Kirk-Hughes, etal

Appellee Tomlinson Black North Idaho, Inc.’s unopposed mo'_cion for

attorneys’ fees pursuant to Idaho Code § 12-120(3) is granted. Accordingly,

attorneys’ fees in the amount of $32,002.25 ére; awarded in favor of appellee
Tomlinson Black North Idaho, Inc. and against appe]lant Geraldine Kirk-Hughes.

See 9th Cir. R. 39-16; 9th Cir, Gen. Order 6.3(a) & App. A, 1[50 .
\\mmnm,, i1,

"“' L '&Ltﬁmﬁeﬁ'ﬁa‘ é’ra true and correct
"'«-% +.copy: o‘f“drlg!ﬁ‘al filed In my office

r}/

GML/Appellate Commissioner

. "Ehzabéth A, Sm‘m,:t:lerk
R dourts Districtof idaho

EXHIBIT

" 50 of 584




' Case 2:06-cv-00118-RHW Document 195 Filed'01/29/10 Page 20f2
Case: 08-35900 .01/27/2010 Page:20f2  DkiEntry: 7210231

This order sent to the district court shall-amend this court’s mandate.

FOR THE COURT:
MOLLY C. DWYER
CLERK OF COURT

By: G. Martin Lewallen
Staff Attorney/Deputy Clerk
9th Cir. Rule 27-7

General Orders/Appendix A

GMUL/Appeilate Commissioner

Golub vs Kirk-Hughes, etal 41501-2013 and 41505-2013

51 of 584




Case 2:06-cv-00118-RHW  Document 171 Filed 10/10/2008 Page 1 of 1

DANIEL J. ENGLISH 1P I 2181785000 -

KOOTENAI 'CO. RECORDER Page 1 of 1

RAR Date 108/14/2008 Time 15:38:28

' REC-REQ OF RAMSDEN & LYONS

RECORDING FEE: 3
| HNRIAR 60 OR ARERL AR AR ORI -
2181705000 XJ

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO
TOMLINSON BLACK NORTH IDAHO, )
)
Plaintiff, ) -
VS. ) Case No. 06-CV-118-N-RHW
. ) -
GERALDINE KIRK-HUGHES and ) SECOND AMENDED
KELLY POLATIS, ET AL ) JUDGMENT ON JURY VERDICT
)
‘Defendants. )i
J

This action came on for trial before the Court and a Jury, Honorable Robert H: Whaley, United
States Judpge, presiding, and the issues.having been duly tried and'tﬁ_h,e jury having duly‘rendered its
verdict, | .

IT IS ORDERED AND ADJUDGED: .. .
That plaintiff Tonﬁinson Black NorthIdaho recover from defendam;, Geraldine Kirk-Hughes

in the amount of $235,000.00; $171,572.00 in attorney’s fcc;; $ld,641 .38 in costs; and $1,937.63
in legal research fees, with ir'xteres't thercon at the rate of 251 percéent as provided by la\_N.

That Plaintiff Tomlinson Black North Idaho take nothing 'of the Defendants erk-Hughes
LLC, Klrk-Hughes Development, LLC and Kelly Polatis.

Dated this 10 day of October, 2008. '
CAMERON 8. BURKE, Clerk

S OF

by: Sherri O’Larey, Deputy Cl

EXHIBIT

H

41501-2013 and 41505-2013




In the Supreme Court of the State of Idaho
010FFR 19 AMID: 32

CLEMM% %//

CQEPITY

ALAN GOLUB and MARILYN GOLUB,
husband and wife,

Plaintiffs-Respondents.

v.
GERALDINE KIRK-HUGHES and PETER REMITTITUR
SAMPSON, husband and wife; KIRK-
HUGHES & ASSOCIATES, INC., a Nevada
corporation; DELANO D. and LENORE J.
PETERSON, husband and wife,

Supreme Court Docket No. 36898-2009
Kootenai County Docket No. 2007-8038

Defendants-Appellants,

and

KIRK-HUGHES DEVELOPMENT, LLC, a
Delaware limited liability company; KELLY
POLATIS, an individual,

vvvvvvvvvvvvvvvvvvvvvv

Defendants.

TO: FIRST JUDICIAL DISTRICT, COUNTY OF KOOTENAL

The Court having entered an Order dismissing this appeal January 20, 2010;

therefore,
IT IS HEREBY ORDERED that the appeal herein from the Judgment of the District

Court be, and hereby is, DISMISSED.
DATED this 10™ day of February, 2010.

Clerk of the Supreme Colyft
_ STATE OF IDAHO
cc: Counsel of Record
District Court Clerk
District Court Reporter
District Court Judge
REDFunRes: P cket No. 36898-2011601-2013 and 41505-2013 53 of 584
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STATE GF IDAHU 598 % ;
COUNTY OF KUOTERAIF®
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'éAL OF IDAKD. 45

§‘LUE ATY OF KOOTEMAI
Matthew Z. Crotty '

ISB #8653 /10 21
CROTTY & SON LAW FIRM, PLLC | 20!3 HAR | b AM10: 26

421 W. Riverside Ave. Ste 1005
Spokane, WA 99201

Telephone: (509) 850-7011
Email: matt@crottyandson.com

Attorneys for Defendants

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF KOOTNEI

ALAN GOLUB and MARILYN GOLUB

husband and wife,
Case No. CV13-866

Plaintiffs,
ANSWER FOR DEFENDANT KIRK-
Vs. SCOTT, LTD.

KIRK-HUGHS DEVELOPMENT, LLC and
Delaware limited liability company; KIRK-
SCOTT, LTD a Texas corporation;
INTERNAL REVENUE SERVICE;
TOMLINSON NORTH IDAHO, INC., an
Idaho corporation

Defendants.

COMES NOW, Defendant Kirk-Scott, Ltd., by and through their counsel of record Ryan
M. Best of Best Law, PLLC and Matthew Crotty of Crotty &Son, PLLC and answer Plaintiffs’

complaint as follows:

ANSWER FOR DEFENDANT KIRK-SCOTT, LTD. - 1 CROTTY & SON LAW FIRM, PLLC
421 W. Riverside Avenue, Suite 1005
- } ~ Spokane, Washington 99201-0300
Golub vs Kirk-Hughes, etal 41501-2013 and 41505-2013 Phone: 509 850.701 1 54 of 58

Email: matt@crottyandson.com

01
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1. Defendant admits paragraph 1.1, 1.3, 1.5, 2.1 and 2.2 of Plaintiff’s Complaint.
Defendant Kirk-Scott, Ltd. denies paragraph 1.2, 1.4, 1.6 for lack of information.

2. Defendant Kirk-Scott, Ltd. denies 3.1, 3.6 through 3.11.

3. In regard to paragraph 3.2, Defendant admits bankruptcy was filed, but denies for
lack of information in paragraph 3.2 as to the date of bankruptcy.

4. Defendant Kirk-Scott, Ltd. denies 3.3 through 3.5 for lack of information.

5. Defendant Kirk-Scott, Ltd. denies 3.12 through 3.19 for lack of information.

IL. AFFIRMATIVE DEFENSES
WHEREFORE Defendant Kirk-Scott, Ltd., having fully answer Plaintiffs complaint,
and for theif affirmative defenses, states as follows:

1. Plaintiffs have failed to state a claim upon which relief may be granted.

2. Plaintiffs lack standing to assert a violation of the automatic stay.

3. Plaintiffs consented or waived their rights, if any, by their conduct.

4. Plaintiffs have unclean hand and may not assert an equitable remedy.

5. Plaintiffs have failed to name essential parties such that relief cannot be granted.

6. Plaintiffs owed duties to Defendant and have, by their conduct and this lawsuit,
breached their duties to Defendant. Based on this breach of duties, including ethical
duties, Plaintiff’s requested relief should be denied.

III. PRAYER FOR RELIEF
1. The Plaintiffs’ complaint to be dismissed and to be awarded nothing in money

damages and be awarded no declaratory relief,

ANSWER FOR DEFENDANT KIRK-SCOTT, LTD. - 2 CROTTY & SON LAW FIRM, PLL.C

421 W. Riverside Avenue, Suite 1005

- } Spokane, Washington 99201-0300
Golub vs Kirk-Hughes, etal 41501-2013 and 41505-2013 Phone: 509.850.7011 55 of 54

Email: matt@crottyandson.com -
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2. For an award of reasonable cost and attorney’s fees as allowed by federal statute and

Idaho law,

3. For such other and further relief as the court deems just.

DATED this 14th day of March, 2013.

N =2 - B e 7. I R S B o

N NN NN NN NN R e e e e e e e
0w 1 N D B W=D Y e NS N R WD~ o
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EYAN EST,ISB: 67292 ~
421 iverside Ave. Ste 1005
Spokdhe, WA 99201

Telephone: (509) 624-4422
Email: ryan.best@bestlawpllc.com

Attorney for Defendants

CROTTY & SON LAW FIRM, PLLC

Matthew Z. Crotty

Telephonically approved
MATTHEW Z. CROTTY, ISB: 8653
421 W. Riverside Ave. Ste 1005
Spokane, WA 99201

Telephone: (509) 850-7011

Email: matt@crottyandson.com

Attorney for Defendants
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421 W. Riverside Avenue, Suite 1005
Spokane, Washington 99201-0300
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CERTIFICATE OF SERVICE

I hereby certify that on the 14th day of March, 2013, that I have hand-delivered the
document to the following participants at the addresses listed below:

Michael T. Howard, ISB No. 6128
WINSTON & CASHATT, LAWYERS
A Professional Service Corporation
250 Northwest Boulevard, Suite 206
Coeur d> Alene, Idaho 83814
Telephone: (208) 667-2103

Fax: (208) 765-2121
mth@winstonchashatt.com

BEST LAW, PLLC

I ]

RYAN M, BEST, ISB: 6792

421 W. Riverside Ave. Ste 1005
Spokane, WA 99201

Telephone: (509) 624-4422
Email: ryan.best@bestlawpllc.com

Attorney for Defendants

ANSWER FOR DEFENDANT KIRK-SCOTT, LTD. - 4 CROTTY & SON LAW FIRM, PLLC

421 W. Riverside Avenue, Suite 1005

. Spokane, Washington 99201-0300
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ALAN GOLUB and MARILYN GOLUB,
husband and wife,

Plaintiffs,

VS.

GERALDINE KIRK-HUGHES and PETER
SAMPSON, husband and wife; KIRK-
HUGHES DEVELOPMENT, LLC, a Delaware
limited liability company; KIRK-HUGHES &
ASSOCIATES, INC., a Nevada corporation;
KELLY POLATIS, an individual, and
DELANO D. AND LENORE J. PETERSON,
husband and wife,

Defendants.

A}

!

STATE OF B8 185

COUNTY CF #e
FILED

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

Case No. CV07-8038

ORDER TO SHOW CAUSE

ORDER TO SHOW CAUSE -

This matter came before the Court on Plaintiffs’ Motion for an Order to Show Cause why an
Order of Civil Contempt should not issue against Defendants Peter Sampson, Kelly Polatis, and Kirk-
Hughes & Associates for failure and/or refusal to comply with the Court's February 10, 2010 Order To
Compel Post-Judgment Discovery Responses. Based upon the pleadings filed in this action, it is hereby

ORDERED: Plaintiff's motion is GRANTED and Defendants Peter Sampson, Kelly Polatis, and Kirk-

Gojuh gsrKirk-Hughes, etal 41501-2013 and 41505-2013 58 of 584
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Hughes & Associates shall appear before 31\3 Court at Coeur d’Alene, Idaho at ?53 O

o’clock am. on __| f LO , 2010 and show cause why an Order of Civil Contempt

should not issue against each.

DONE BN-GPEN-COURT this 2 day of March, 2010.

\__omsinq \_ “ aunobD
JUDGE CANSING L' HAYNES

L
o

I hereby certify that I caused a true and
complete copy of the foregoing to be [ ] mailed,
postage prepaid; [ ] hand delivered; 1/}/ent

via facsimile on this 2.4/ day of March,

2010, to:

Michael T. Howard

Winston & Cashatt

250 Northwest Boulevard, Suite 107A
Coeur d’Alene, Idaho 83814

Fax #208-765-2121  # /29
Attorney for Plaintiffs

L. Sanders Joiner

251 South Fort Apache Road, Suite 103

Las Vegas, NV 89117

Fax #702-233-8661 #H (2 9

Attorney for Defendants, Kirk—HugheS/Sampson/Polatj AETEINR

DANIEL J. ENGLISH ,V,"

L\

CLE K OF THE DISTRICT COURT g

ORDER TO SHOW CAUSE -
Gojp geEkirk-Hughes, etal 41501-2013 and 41505-2013 59 of 584
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STATE GF IDAHOD |
COUNTY OF KOOTENAI/

Matthew Z. Crotty

ISB #8653 AI3APR 30 AMI: (3

CROTTY & SON LAW FIRM, PLLC

421 W. Riverside Ave. Ste 1005 CLERK BISTRICT COURT

Spokane, WA 99201 @ /eg quCéée o)
C i

Telephone: (509) 850-7011 NFPUTY
Facsimile: (509) 703-7957
Email: matt@crottyandson.com

Attorneys for Defendants

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

ALAN GOLUB and MARILYN GOLUB

husband and wife, _
Case No. CV13-866

PlaintifTs, .
' DEFENDANT KIRK-SCOTT, LTD.'s
Vs. MEMORANDUM IN SUPPORT OF
MOTION TO DISMISS
KIRK-HUGHS DEVELOPMENT, LLC and
Delaware limited liability company; KIRK-
SCOTT, LTD a Texas corporation;
INTERNAL REVENUE SERVICE;
TOMLINSON NORTH IDAHO, INC., an
Idaho corporation

Defendants.

L INTRODUCTION & SUMMARY OF ARGUMENT
Plaintiffs claim title to certain real property in Kootenai County and bring a declaratory

judgment action in support of that claim. Plaintiffs' claim is based on the allegation that

defendant Kirk-Scott, Ltd. ("Kirk Scott") recorded a deed of trust, which secures the same real |-

property, in violation of a bankruptcy stay and that the post bankruptcy petition recording voids

DEFENDANT KIRK-SCOTT, LTD's MEMORANDUM IN CROTTY & SONLAW FIRM, PLLC

SUEFORT OF OIS PODISMISS - 1 41501-2013 and 41505-2013 60 of
421 W. Riverside Avenue, Suite 1005

o

S

A

b84

Spokane, Washington 99201 -0300

Dhana- &AO 9811 7M1
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the deed of trust. Plaintiffs are wrong because:

1. In order to succeed on a declaratory judgment action the plaintiffs must establish
standing and the bankruptcy law upon which plaintiffs predicate their claim does not give
plaintiffs standing to remedy Kirk-Scott's alleged stay violation:' such standing belongs to the

bankruptcy trustee and/or the bankruptcy debtor and plaintiffs were not (and are not) the trustee

or debtor; and;

2. Even if the Court finds that the degd of trust was improperly (and thus never) |-

recorded, the Idaho Supreme Court consistently holds that an unrecorded deed of trust has
priority over a properly recorded judgment - - - which is precisely the case here.

A;:cordingly, blai:ntiffs' claims against Kirk-Scott, Ltd. should be dismissed.

I  FACTS

1. Kirk-Huges Development, LLC ("Kirk-Hughes") owns real property (“the
Property") located in Kootenai County, [daho. (Complaint 43.1)

2. Kirk-Hughes filed for Chapter 11 Bankruptcy on April é, 2009. (Complaint at
3.2)

3. Kirk-Scott claims a security interest in the Property via a Deed of Trust that was

recorded on September 17, 2010. (Complaint at 93.8)

4, Kirk-Hughes' April 6, 2009, Chapter 11 Bankruptcy filing was voluntarily

dismissed on October 28, 2010. (Complaint at §3.3)

! Kirk-Scott contends that it did not violate the bankruptcy stay; but, solely for the purpose of
this motion concedes the point because, under Idaho law, facts stated in the plaintiffs' complaint
are construed as true for the purpose of a motion to dismiss. Argenaut Ins. Co. v. White, 86

Idaho 374, 376 (1963).

g@g@%@ KIRK-SCOTT, LTD's MEMORANDUM IN Clﬁ TTY & SON LAW FIRM, PL%%,

'ﬁ‘i‘ﬂ DISMISS - 2 41501-2013 and 41505-2013
421 W. Riverside Avenue, Suite 1005

Spokane, Wasl_lingmn 99201-0300

84




Apr 30 2013 1038 HP Fax 5097037957 page 10

OG0 N S W e W N

NN NN N NN N e e e
w\IO\MAwMHO\Ow\IO\m::S:;

5. Plaintiffs, who obtained a default judgment against Kirk-Hughes (and others)
recorded that Judgment on October 28, 2010. (Complaint at 43.6)
III. ARGUMENT

A, A Motion to Dismiss is proper in this case because plaintiffs do not state a claim for
relief.

A LR.C.P.12(b)(6) "motion lOdks only at the pleadings to determine whether a claim fon
relief has been stated.” Young v. City of Ketchum, 137 Idaho 102, 104 (2002). If the plaintiﬂ'sJ
complaint fails to ‘set out aﬁir..set of fééts upon thch relief can be granted then a dismissal
motion is proper. LR.C.P 12(b)(6). Accordingly, the "grant of a 12(b)(6) motion will be affirmed
where there are no genuine issues of material fact and the case can be decided as a matter off
law." Coghlan v. Beta Theta Pi Fraternity, 133 Idah;) 388,398 (1999).

The Court should dismiss plaintiffs' claim because it, as a matter of law, fails to state a
claim. P]ﬁﬁﬁs lack standing to pursue Kirk-Scott's alleged stay violation and, even if such
standing exists, plaintiffs still cannot obtain priority over Kirk-Scott's deed of trust.

B. Plaintiffs lack standihg to remedy Kirk-Scoft's violation of the bankruptcy stay
because the plaintiffs are not the bankruptcy debtor or bankruptcy trustee.

Plaintiffs seek a declaration that Kirk-Scott's September 17, 2010, deed of trust
recording violates 11 U.S.C. § 362(21)(4),2 renders Kirk-Scott's deed of trust void and/or
invalid,® and gives plaintiffs' judgment lien priority over Kirk-Scott's deed. (Complaint Y3.10,

3.11)

2 11 USC. § 362 bars "any act to create, perfect, or enforce any lien against property of the
estate."

3 Plaintiffs scek a declaration that Kirk-Scoit's deed of trust be declared "void." (Complaint at
€3.10) Plaintiffs alternatively seck a declaration that the deed of trust is "invalid.” (Complaint af
€3.11). Since "void" and "invalid" both mean "without legal effect”, plaintiffs two declaratory

%&PA%M%SC%O D%TS[SS;\,IE;M ORAND‘HI%/IO!INZOB angﬁégrg;ry & SON LAW FIRM PL&C 984

421 W. Riverside Avenue, Suite 1005
Spokane, Washington 99201 -0300
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In order to prevail on a declaratory judgment action the plaintiff must establish standing.
Martin v. Camas Cnty. ex rel.. Bd Comm'rs, 150 Idaho 508, 513 (2011)(“[T}he [Uniform]
Declaratory Judgment Act does not relieve a party from showing that it has standing to Ering the
action in the first instance.”) Courts consistently hold that a non-debtor/non-trustee lacks|
standing to enforce a violation of a bankruptcy stay. In re Globe Inv. and Loan Co., 867 F.2d
556, 559 (9th Cir. 1989); In re Brooks, 79 B.R. 479, 481 (Bankr. 9th Cir.1987)(holding that
bank's post-petition re-recording of deed of trust cannot be avoided since "the debtor or the
trustee chose not to invoke the protections of § 362, no other.party [could] attack any acts in|
violation of the automatic stay"); Jn re Stivers, 31 B.R. 735 (Bankr.N.D.Cal.1983)("the;
automatic stay operates in favor of debtors and estates (represented by trustees and debtors-in-
possession) only and that it gives junior lien holders and other parties interested in the property
affected by the automatic stay no substantive or procedural rights")

Globe involved a bankrupt entity that owned a six percent interest in certain real
property. Id. at 558. {&fter the entity filed for bankrupicy the béneﬁciary of a second position
deed of trust securing the same real property acquired possession of the real property via a non-
judicial foreclosure. /4. at 558. Shortly thereafter the bankruptcy ‘estate's creditors petitioned the
trial court to set aside the foreclosure sale and make the creditors (who also held a secured
interest in the same real property) owners of the property. Iq’. at 559. The Ninth Circuit affirmed
the trial court's rejection of the creditors' request, held that the creditors lacked standing, and

reasoned that the creditors' request to be declared owners of the property made those individuals

relief theories are distinctions without a difference and should be treated as one claim. Compare;
Black's Law Dictionary, at 664 (defining "invalid" as "[n]ot legally binding" wirh Black's Law
Dictionary, at 1270 (defining "void" as "[o}f no legal effect.”). Put differently: if something i4
not Jegally binding it has no legal effect.

DEFENDANT KIRK-SCOTT, LTD's MEMORANDUM IN CROTTY & SON LAW FIRM, PLLC
SUPBORT\QIK M TEIRSTEODISMISS - 4 41501-2013 and 415052013 63 0
. 42] W. Riverside Avenae, Suite 1005
Spokane, Washington 95201 -0300
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aggrieved property owners incapable of utilizing the Eanlquptcy stay provision's benefits. Id. at
560 (citing In re Fuel Oil Supply and Terminaling, Inc, 30 B.R. 360, 362
(Bankr.N.D.Tex.1983)("The automatic stay is for the benefit of the debtor and if it chooses to
ignore stay violations other patties cannot use such violations to their advantage")).

Plaintiffs do not (and cannot) plead that .they are debtors, that the subject property at
issue in this case is/was part of their bankruptcy estate, or that plaintiffs are/were the bankruptcy
trustee. - Accordingly, plaintiffs lack standing to use the bankruptcy code's stay provision to void
Kirk-Scott's September 17, 2010, post petition deed of trust recording. As such, this Court
should follow Globe, Brooks, and Stivers and dismiss plaintiffs' lawsuit for lack of standing.

C. Kirk-Scott's Deed of Trust has priority over Plaintiffs' Judgment.

Plaintiffs’ claims fail even if the Court finds that plaintiffs have standing and Kirk-Scott
improperly recorded the deed of trust.

Idaho courts consistently hold that a unrecorded deed of trust has priority over a
subsequently recorded judgment. Johnson v. Casper, 75 ldaho 256, 261 (1954)(holding that
prior unrecorded deed of trust prevails over subsequently recorded judgment because the
judgment was not an instrument under IC §55-606); Siegel Mobile Home Group, Inc. v. Bowen,
114 Idaho 531 (Ct. App. 1988).

Siegel involved a judgment creditor arguing that its judgment lien was superior to a
secured party's improperly recorded deed of trust. Siegel, 114 Idaho, at 523. The trial court
granted summary judgment against the judgment creditor holding "that between a prior

unrecorded deed and a subsequent, recorded judgment, the deed prevail[ed].” Id. at 533, 535.

peEmpy i seomuown gy, CROTTY & SONLAW FIRM, PLLC

421 W. Riverside Avenue, Suite 1005

Spokane, Washington 99201 -0300
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Siegel and Johnson mandate dismissal of plaintiffs’ case. Plaintiffs ask the Court to
declare that "Golub's interest in the Property has priority over any interest claimed by Kirk-
Scott" and that "Kirk-Scott's Deed of Trust is invalid and does not attach to...the Property."
(Complaint at 793.10, 3.11) But ncither Siegel or Johnson allow such a result: for even if the
Court Tules that Kirk-Scott's deed of trust was improperly recorded, it would still remain valid
as between Kirk-Scott and Kirk-Hughes and have prion'ty over plaintiffs' judgment lien.

IV. - CONCLUSION |

Kirk-Scott, Ltd's Motion to Dismiss should be granted.

DATED this 30th day of April 2013.

CROTTY & SON LAW FIRM; PLLC

MATTHEW Z. CROTTY, ISB: 8653
421 W. Riverside Ave.-Ste 1005
Spokane, WA 99201

Telephone: (509) 850-7011

Email: matt@crottyandson.com

Attorney for Defendants

DEFENDANT KIRK-SCOTT, LTD's MEMORANDUM IN CROTTY & SON LAW FIRM, PLLC
SUBPOR T ity areN qtal DISMISS - 6 41501-2013 and 41505-2013 L . 65 of 4
1 W. Riverside Avenue, Suite 1005
Spokane, Washington $5201-0300

Tham ~. £AN OEN 701
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CERTIFICATE OF SERVICE

I hereby certify that on the 30th day of April 2013, I have faxed the document to the
following participants at the addresses listed below:

Michael T. Howard, ISB No. 6128
Winston & Cashett

250 Northwest Boulevard, Suite 206
Coeur d’ Alene, Idaho 83814

Fax: (208) 765-2121

Attorney for Plaintiffs.

Douglas S. Marfice

Ramsden & Lyons

P.0O.Box 1336

Coeur d' Alene, ID 83816

Fax: (208) 664-5884

Attorney for Defendant Tomlinson North Idaho, Inc.

Michael S. Bissell

Campbell & Bissell, PLLC

820 W. 7th Ave.

Spokane, WA 99204

Fax: (509) 455-7111

Attomey for Defendant Kirk-Hughes Development, LLC

1 hereby certify that on the 30th day of April 2013, I have mailed the document to the
following participant at the addresses listed below:

U.S. Attorney's Office

6450 Mineral Drive, Ste. 210

Cocur d' Alene, ID 83814

Attorney for Defendant, Internal Revenue Service

CR%‘ ON LAW FIRM, PLLC

MATTHEW-Z. CRoi\&[Y, ISB: 8653
Attorney f¢r Defendant Kirk-Scott, Litd.

421 W, Riverside Avenue, Suite 1005
Spokane, Washington 99201-0300

e o MEMORANDYM oo R & SONLAW FIRM, PLEG
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MICHAEL T. HOWARD, ISB No. 6128 ' 2003 HAY ‘
WINSTON & CASHATT, LAWYERS, a JRRT=3 AMID: 2p
Professional Service Corporation ’ CLERK 717 e

250 Northwest Boulevard, Suite 206 DISTRICT Coyry
Coeur d’Alene, Idaho 83814 o

Telephone: (208) 667-2103
Facsimile: (208) 765-2121
mth@winstoncashatt.com

Attormeys for Plaintiffs

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

ALAN GOLUB and MARILYN GOLUB,
husband and wife, : '
Case No. CV13-866
Plaintiffs, o
o PLAINTIFFS’ MOTION FOR SUMMARY
vs. , _ JUDGMENT DECLARING INTEREST AND
’ ' PRIORITY IN PROPERTY

KIRK-HUGHES DEVELOPMENT, LLC, a
Delaware limited liability company; KIRK-
SCOTT, LTD, a Texas corporation;
INTERNAL REVENUE SERVICE;
TOMLINSON NORTH IDAHO, INC., an
Idaho corporation,

Defendants.

Pursuant t6 LR.C.P. 56 and IC §10-1201, Plaintiffs move the-Court for an Order of Summary
Judgment declaring Plaintiffs’ interest and priority in property. This Motion is supported by the
Memorandum in Support of Motion for Summary Judgment Declaring Interest and Priority in Property;

the Affidavit of Michael T. Howard, and the Affidavit of Alan J. Golub.
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DATED this ) day of May, 2013.

L' e

MICHAEL T. HOWARD, ISB No. 6128~
WINSTON & CASHATT, LAWYERS, a Professional
Service Corporation '

Attorneys for Plaintiffs
. FRAE. e T
I&gﬂ@@@ﬁﬁérMQHON FOR SU}M%E -2013 and 41505-2013 fo}ﬁwfwﬂé’ 5&3’%4
JUDGMENT DECLARING INTEREST AND APROFESSIONAL SSAVICE GOHSGRATION
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1 hereby certify that I caused a true and
complete copy of the foregoing to be [X] mailed,
postage prepaid; [X] hand delivered; [ | sent

via facsimile on May 3, 2013, to:

Douglas S. Marfice — HAND DELIVERED
Ramsden & Lyons

P.0O. Box 1336

Coeur d'Alene, ID 83816

Fax: (208) 664-5884

Attorney for Defendant, Tomlinson North Idaho, Inc.

Michael S. Bissell - MAILED
Campbell & Bissell, PLLC

Corbet Aspray House

820 W. 7th Avenue

Spokane, WA 99204

Fax: (509) 455-7111

Attorney for Defendant, erk—Hughes Development, LLC
Matthew Z. Crotty - MAILED

Crotty & Son Law Firm, PLLC

421 W. Riverside Ave., Suite 1005
Spokane, WA 99201

Fax: (509) 703-7957

Attorney for Defendant, Kirk-Scott, Ltd.

Ryan M. Best - MAILED
Best Law, PLLC
421 W. Riverside Ave., Sulte 1005

Spokane, WA 99201
Attomey for De_fendant, Kirk-Scott, Ltd.

L
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MICHAEL T. HOWARD, ISB No. 6128
WINSTON & CASHATT, LAWYERS, a
Professional Service Corporation

250 Northwest Boulevard, Suite 206
Coeur d’Alene, Idaho 83814

Telephone: (208) 667-2103

Facsimile: (208) 765-2121
mth@winstoncashatt.com

Attorneys for Plaintiffs

ALAN GOLUB and MARILYN GOLUB,
husband and wife,
Plaintiffs,
VvS.

GERALDINE KIRK-HUGHES and PETER
SAMPSON, husband and wife; KIRK-
HUGHES DEVELOPMENT, LLC, a Delaware
limited liability company; KIRK-HUGHES &
ASSOCIATES, INC., a Nevada corporation;
KELLY POLATIS, an individual, and
DELANO D. AND LENORE J. PETERSON,
husband and wife,

Defendants.
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

Case No. CV(7-8038

MEMORDANDUM RE: MOTION FOR
SUMMARY JUDGMENT, DECLARING
INTEREST AND PRIORITY IN PROPERTY

MEMORDANDUM RE: MOTION FOR SUMMARY
JUDGMENT, DECLARING INTEREST AND

APFRQSESSIONSL SERYICE CORRORATION

RREQRKGY MLBROREFRTY 41501-2013 and 41505-2013 o Ao B8
c 83614

Cosur ' Alene, idah
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| ' STATE O9F 1DAHO
COUNTY oF KOOTENA; S5

FILED:
MICHAEL T. HOWARD, ISB No. 6128 DISHAY -3 4K 1: og
WINSTON & CASHATT, LAWYERS, a
Professional Service Corporation CLERK DIBTRICT COURT
250 Northwest Boulevard, Suite 206
Coeur d’Alene, Idaho 83814 DEPLTY

Telephone: (208) 667-2103
Facsimile: (208) 765-2121
mth@winstoncashatt.com

Attorneys for Plaintiffs

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

ALAN GOLUB and MARILYN GOLUB,

husband and wife,
‘ Case No. CV13-866

Plaintiffs, ‘
MEMORDANDUM RE: MOTION FOR

V. SUMMARY JUDGMENT, DECLARING
INTEREST AND PRIORITY IN PROPERTY
KIRK-HUGHES DEVELOPMENT, LLC, a
Deélaware limited liability company; KIRK-
SCOTT, LTD, a Texas corporation;
INTERNAL REVENUE SERVICE;
TOMLINSON NORTH IDAHO, INC.,, an
1daho corporation,

Defendants.

1. Intreduction and Requested Relief

This matter arises out of severa] real estate'transéctions in 2004 and involves efforts by Plaintiffs
(Golub) to satisfy the judgment entered in CV-07-8038 through foreclosure of a judgment Lien on real
property owned by Defendant Kirk-Hughes Development (KH Development) in Kootenai County,

Idaho. Defendants Kirk-Scott Ltd. (Kirk-Scott), Tomlmson Black (Tomlinson), and the IRS may claim

MEMORDANDUM RE: MOTION FOR SUMMARY ey
v ) ] {ﬁm@»’
FUBHBMENRKIPBEIhaR R INTEREST AND  41501-2013 and 41595 2013 APHOFESSIONA, Seion G{%ﬁé

PRIORITY IN PROPERTY 250 Norteweaat Bhed., Sutits 206
Cosur o' r“mlana adaha B3814




an interest in the property. Golub seeks an Order, declaring the validity and priority of the various

interests.

2. Summary of Argument
2.1 Tomlinson has no interest in the property because it does not have a judgment against KH
Development.
2.2 IRS has no interest in the property because all recorded liens have been released.
2.3 Golubs’ judgment lien is valid, with a priority date of October 28, 2010, and is superior
to any interest claimed by Defendants.

24 Kirk-Scott’s Deed of Trust is “unrecorded” and junior to Golubs’ judgment lien because
it was recorded in violation of the federal bankiuptcy stay was not properly

acknowledged.
3. Factual and Procedural History

3.1 The Players
Plaintiff Alan Golub (Golub) was the real estate agent for two siblings, Mayvis Sloan (Sloan)

and Delano Peterson (Peterson), who sought to sell their family homestead overlooking Lake Coeur
d’Alene. In early 2004, Golub was successful in securing purchase and sale agreements for Sloan and
Peterson as described below. Golub has obtained a $941,000 judgment against KH Development and
seeks to foreclose upon real property owned by KH Development in Kootenai County.

Geraldine Kirk-Hughes- (Kirk-Hughes) is a Las Vegas lawyer and real estate developer who

sought to purchasé properties in Kootenai County to develop a golf course and residential community
called “Chateau de Loire” (the Project). To this end, Kirk-Hughes and various investors utilized the

services of local real estate broker, Tomlinson Black (Tomlinson) to purchase property in Kootenai

County.
MEMORDANDUM RE: MOTION FOR SUWJAZI}SYM 2013 and 41505.2013 ?%%Z-j&(?ﬂ é-. g:%,f%
ir e Ol LA AT AL g% v 3 ey g 84
TUISSERG ol as @G INTEREST AND an APFOSESSIONAL SSRVISE GOFPGRATION

255 Worthwast Blwd., Sulits 208

PRIORITYINPROPERTY Hlortwwest Blvd.,
Coaur o' Alsne, tdaho BEETL




Kirk-Hughes Development (KH Development) is a Delaware company formed by Kirk-Hughes

in October 2004 to hold title to acquired land and to develop the Project. KH Development currently
holds title to three parcels of property in Kootenai County; the “Sloan properties” (tax numbers 5000
and 5850), and the “Atkinson property” (tax number 8050) (referred to collectively hereafter as “the

Property™.
Kirk-Hughes & Associates (KH Associates) is a Las Vegas law firm, owed and operated by

Kirk-Hughes. KH Associates is also a member of KH Development with a 7% membership sﬁare. !

Kirk-Scott Itd. is a Texas company owned by BJK Enterprises, which is owned by Kirk-

Hughes’s sister, Balinda Antoine. Kirk-Scott is a member .of KH Development with a 51.1%
membership share. Kirk-Scott claims an interest in property held by KH Development by virtue of a
purported Deed of Trust® executed on November 17, 2004 and recorded in Kootenai County on

September 17, 2010.

Tomlinson Black (Tomlinson) is a real estate broker retained by Kirk-Hughes to acquire property

in Kootenai County.

3.2 The Sloan Property

The Sloan property is currently owned by KH Development and consists of three parcels: an
unimproved ten acre parcel (tax number 5850); an unimproved 25.8 acre parcel (tax number 5000); and
a ten acre parcel with a house (tax mumber 5250). On July 8, 2004 Kirk-Scott purchased the Sloan

property for $1,312,000 and later transferred to KH Development. [See Exhibit I]

! Kirk-Hughes denies any involvement by her law firm, but cannot otherwise explain why Kirk-Hughes and Associates is
listed as Grantee on the Warranty Deed from Atkinson and listed as a member of KH Development in its bankruptcy

schedules.

2 Golub contends that Kirk-Scott’s Deed of Trust is fraudulent and invalid, but reserves those factual issues to be addressed at

a later date.
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3.3 The Atkinson Property

The Atkinson property is: cﬁrrently owned by KH Development and consists of a 14.2'-acre parcel
(tax number 8050) adjacent to the Sloan property with lake access. On July 30, 2004 KH Associates
purchased and acquired title to the Atkinson property for $345,000 and later transferred it to KH
Development. [See Exhibit 2] |

3.4 The Peterson Property

The Peterson property is a 518 acre parcel on the hill above the Sloan and Atkinson properties
with a view of the lake. Kirk-Hlughes’ real estate business partner, Darlene Moore (Moore), entered into
a purchase and sale agreement in April, 2004 to acquire the Peterson property for $6M. On July 28,
2004 Moore a351gned that agreement to Kirk-Hughes.

However, the sale. of the Peterson property to Kirk-Hughes was never consummated. Instead,
Kirk-Hughes allowed the sale to lapse in October 2004. Five months later, on March 11, 2005, the

Peterson property was sold to Kirk-Hughes’ business partner, Kelly Polatis (Polatis), who deeded it to

KH Development the same day, thereby circumventing the large commissions owed to Golub and -

Tomlinson.

This straw-man transfer led to suits by Tomlinson and Golub, which resulted in a $419,151
judgment in favor of Tomlinson in federal couft, and a §941,000 judgment in favor of Golub in CV-07-
8038. Title to the Peterson property has since been returned to Peterson following a foreclosure action.

3.5 Transfer of Sloan Property to KH Development

Kirk-Scott acquired title to the Sloan properties on July 8, 2004. On O;:tober 13, 2004 KH
Development was formed to develop the Project. On November 18, 2004 Kirk-Scott deeded the Sloan
properties (5000, 5250, 5850) to KH Development. No promissory note, deed of trust, or other evidence

of an interest was recorded by Kirk-Scott at that time. [See Exhibit 3]
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3.6 Transfer of Atkinson Property to KH Development
The Atkinson property (8050) was deeded to KH Associates on July 30, 2004. On May 12, 2005
KH Associates deeded the Atkinson property to KH Development. No promissory note, deed of trust, or
other evidence of interest was recorded relative to this transfer. . [See Exhibit %f]
3.7 Deed of Trust to Kirk-Scott

Six years after the transfer of the Sloan properties fror_n Kirk-Scott to KH Development, Balinda

Exhibit 5]

The Deed of Trust, which was dated November 18, 2004 and in the amount of $1.35M, was
recorded on‘ September 17, 2010; a yea.f after Golub obtained his Judgment in' CV-07-8038 and one
month before KH Development’s Chapter 11 bankruptcy was dismissed.

Importantly, the Deed of Trust contains several notable irregularities. First, it includes an
attached Exhibit A, which sets forth the legal descriptions of the encumbered property, but bears no
indication it was made part of the original documént, as opposed to being simply attached at a later date.

Second, the Deed itself identifies the encumbered property as: “real property address being
commonly known as 5697 Aﬁpa Rd. Harrison, Idaho, 83833, a house on a 10 acre parcel, more

specifically described [in attached Exhibit A].” However, the legal descﬁptions set forth in Exhibit A to

two lenders in 2005 and 2007 respectively. [See Exhibit 5]

Third, the legal descriptions set forth in Exhibit A include the Atkinson property (8050), which

was not owed by KH Development at the time the Deed of Trust was executed.>

> xH Development purports to grant Kirk-Scott an interest in the Atkinson property on November 18, 2004, though KH
Development did not have title to the Atkinson property until May 12, 2005.
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Antoine recorded a Deed of Trust from KH Development to Kirk-Scott in Kootenai County. [See-

the Deed of Trust specifically exclude the 10 acre parcel with a house, which was later encumbered by




Most importantly, the Deed of Trust contains no certification of acknowledgment, as required by

statute.
3.8 Procedural History

After being denied payment of real estate commissions arising from the sale of the Peterson
property, Tomlinson filed suit against Kirk-Hughes and KH Development in federal court and obtained
a $235,000 judgment, which was recorded in Kootenai County on July 1, 2008. [See Exhibit 6]
Tomlinson’s Judgment was later amended to apply only to Kirk-Hughes; not KH Development. [See
Exhibit 7]

In October 2007, Golub brought suit against Kirk-Hughes, KH Development, Peterson, and other
defendants in CV 07-8038 alleging damages arising from his unpaid realtor fees. After Kirk-Hughes
and XH Development failed to appear following wifhdrawal of their attorney, on March 3, 2009 the -
court entered an Order of Default against KH Development and all defendants except Peterson. Because
the claims against Peterson had not yet been resolved, Golub filed a motion for judgment and Rule 54(b)
certificate to allow him to begin execution upon against KH Development and the defaulting defendants
while he continue& the case against Peterson.

On March 12, 2009 the court entered a $941,000 judgment against KH Development and the
defaulting defendants, but for some reason did not sign the Rule 54(b) certificate. [See Exhibit 8]
Because of this, Golub could not record the judgment and begin his collection efforts.

On April 6, 2009 KH Development filed Chapter 11 bankruptcy in Nevada (09-15153-mkn) and
the automatic stay prevented any further collection efforts against KH Development. [See Exhibir 9]
Despite the purported $1.35M obligation to Kirk-Scott secured by the Deed of Trust, KH Development
did not list any secured claims regafding the Property and did not list either Kirk-Scott or Balinda |

Antoine as a creditor on its Chapter 11 bankruptcy schedules. [See Exhibit 10, pp. 8, 12 ] Neither Kirk-
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Scott nor Antoine filed a creditor’s claim. [See Affidavit of Michael T. Howard 9]

‘On July 23, 2009 Golub filed 2 second motion for a Rule 54(b) certificate to begin collection
efforts against the other defendants.

On August 10, 2009 the claims against Peterson (the only remaining claims) were dismissed and
the court signed an Order of Final Judgment and 54(b) certificate, allowing Golub to proceed with
collection against all defendants except KH Development because it was still in bankruptcy. [See
Exhibit 111 Golub recorded the judgment in Kootenai County on August 25, 2009. [See Exhibit 8]

A vyear later, on September 17, 2010, Kirk-Scott recorded a $1.35M Deed of Trust purportedly
issued to it by KH Development six years earlier. [See Exhibit 5] At the time the Deed of Trust was
recorded, KH Development Was still in bankruptcy and the automatic stay still in effect.

A month later, on October 28,2010 at 11:17 am., KH Development’s bankruptcy was dismissed
and the automatic stay was lifted. [See Exhibit 12] On the same day at 3:45 p.m, Golub re-recorded
his judgment against KH Development and the other defendants in Kootenai County. [See Exhibit 8;
Affidavit of Michael T. Howard § 10]

On May 4, 2011 KH Development filed Chapter 7 bankruptcy in Nevada (11-16944-mkn),
which again stayed any collection efforts by Golub. [See Exhibit 13] Despite its purported $1.35M
Deed of Trust, again KH Development did not list any secured claims to the Property and did not list

Kirk-Scott as a secured creditor on its Chapter 7 bankruptcy schedules. [See Exhibit 13] Instead,

Il Balinda Antoine is listed as a secured creditor on the schedules, but no creditors’ claim was filed and the

nature of the security interest is not identified. [See Exhibit 13 p. 10] KH Development’s second

bankruptcy case was closed on May 29, 2012 without discharge. [See Exhibit 14]
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The IRS recorded three tax liens against all property owned by KH Development on November
12, 2008, November 18, 2008, and February 8, 2011 respectively. [See Exhibit 15, 16, 17] However,
IRS subsequently recorded corresponding releases of all thre¢ liens on June 18, 2012. [See Exhibit‘J 8]
4. Undisputed Facts

41  OnJuly 8, 2004 Kirk-Scott acquired fee simple title to the Sloan properties (tax numbers
5000, 5250, 5850). [See Exhibit I]

42  On July 30, 2004 Kirk-Hughes Associates acquired fee simple title to the Atkinson
properties (tax number 8050). [See Exhibit 2]

43  On October 13, 2004 KH Development was formed. [See Exhibit 19]

44  Golub was no longer involvéd with Kirk-Hughes or any of the real estate transactioﬁs by
November 12,.2004. [4ffidavit of Alan Golub, q 10]

4.5 -On November 19, 2004 Kirk-Scott deeded the Sloan properﬁes (tax numbers 5000, 5250,
5850) to KH Development [See Exhibit 3] | |

4.6  Kirk-Scott is a member of KH Development with a 51.5% interest. [See Exhibiz 10, p.23]

47  On November 19, 2004 KH Development granted Kirk-Scott a $1.35M Deed of Trust in
two of the Sloan properties (tax numbers 5000, 5850) and the Atkinson property (tax
number 8050) [See Exhibit 5] '

48  OnMay 12, 2009 KH Associates deeded the Atkinson property (tax numbef 8050) to KH
Development [See Exhibit 4]

4.9 KH Associates is a member of KH Development with a 7% interest. [See Exhibit 1 0,
p.23]

4.10 Kirk-Scott did not record a Deed of Trust, promissory note, or any other ‘evidence of

interest in the Sloan or Atkinson properties until September 17, 2010.
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4.1i Golub was uhaware of any interest claimed by Kirk-Scott in the Sloan or Atkinson
properties prior to Ki_rk-Scott’s recording on September 17, 2010. [See Affidavit of Alan
Golub, 17 12,13]

412 On October 30, 2007 Plaintiffs filed a Complaint against KH Development in CV 07-
8038. [See Complaint; Affidavit of. Michael T. Howard, ¥ 4].

413 On July 1, 2008 Tomlinson recorded a $235,000 judgment against Kirk-Hughes and KH
Development. [See Exhibit 6] | |

4.14 On October 14, 2008 Tomlinson recorded an amended judgment; which ordered that
Tomlinson take nothing from KH Development. [See Exhibit 7]

. 4.15 On November 12, 2008 the IRS recorded a $15,941.43 tax lien against KH Development.

[See Exhibit 15]

416 On November 18, 2008 the IRS recorded a $10,712.16 tax lien against KH Development. -
[See.Exhibit 16] |

4.17 OnMarch 3., 2009 an Order of Default was entered against KH Developmeﬁt. [See March
3, 2009 Order of Default; Affidavit of Michael T. Howard, 9 5]

4.18 On March 4, 2009 Plaintiffs filed a motion for Final Judgment and 54(b) Certificate
against KH Development. [See March 4, 2009 Motion Jfor Final Judgment; Affidavit of .
Michael T Howard, 16]

4.19 On March 11, 2009 the Court entefed Judgment against KH Development, but did not
sign the 54(b) certificate. [See Exhibit 8]

4.20 On .April 6, 2009 KH Development filed for Chapter 11 Bankruptcy protection in
Nevada, case number 09-15153-mkn. [See Exhibit 13]

R BT S s arnars B SO,
PRIORITY IN PROPERTY 235 Mortrweat Blvd., Suits 208

DAMC O

Coeur ' Alene, tdaho B3B12

M -2 DAL BT AN




421

4.22

T 4.23

4.24

4.25

4.26

4.27

4.28

4.29

4.30

Kirk-Scott did not file a notice of clalm in the KH Development Chapter 11 Bankruptcy
and is not listed as a credltor secured or otherwise. [See Exhzbzt 13, pp.10, 13]

On August 10, 2009 the Court entéred an Order of Fmal Judgment and 54(b) certificate

~ against all defendants other than KH- Development, which was in bankruptcy. [See

Exchibit 11]

On Au_gust 25,2009 _-Golub.‘recorded the Judgment in Kootenai County, Idaho (instrument
2229054000). [See Exhibit 8] -
On September 17, 2010 Kirk-Scott recorded a Deed of Trust mm Kootenai County, Idaho
(instrument 2282148000) purporting to perfect an interest in real propérty owned by KH
Development [Seé Exhibit 5] |

On October 28, 2010 an Order of Voluntary Dismissal was entered in the KH
Development Chapter 11 bankruptcy and the autométic'staj',f was lifted. [See Exhibit 12]
On October 28, 2010 Golub re—recordéd the Jﬁdgment in Kootenai County, Idaho

(instrument 2287941000). [See Exhibit 8]

On February 8, 2011 the IRS recorded a $23,754.83 tax lien against KH Development,
[See Exhibit 17]

On May 4, 2011 KH Development filed for Chapter 7 Bankruptcy protection in Nevada,
case number (11-16944-mkn). [See Exhibit 13]

Kirk-Scott did not file a notice of claim in the KH Development Chapter 7 Bankruptcy
and is not listed as a creditor, éecured or ot‘herwise. [See Exhibit 13, pp.10, 13] |

Balinda Antoine is listed as a secured creditor in the KH Development Chapter 7

Bankruptcy, but did not file a notice of claim and the nature of her security is not

identified. [See Exhibit 13, p.10]
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4.31 On May.29, 2012 an Order of Dismissal Without Discharge was entered in the KH |

Development Chapté_r 7 bankruptcy. [See Exhibit 14]
4.32 On June 18, 2012 the IRS recorded three releases of lien against KH Development in the
amounts of $15,941.43, $10,712.16, and $23,754.83. [See Exhibit 1 8]

. 5, Argument

5.1 Tomlinson has no interest in the Property because it does not have a
judgment against KH Development. '

Following the failure to pay real estate commissions stemming from the sale of the Peterson

property, Tomlinson filed suit in federal court against Kirk-Hughes, KH Development, and other

defendants claiming breach of contract, tortious interference with contract, in misrepresentation. The

jury returned a special verdict, finding breach of éontréct, but dismissing the other claims.

On July 1, 2008 Tomlinson rec;,orded a judgment against Kirk-Hughes and KH Development in
the amount of $235,000 [See Exhibit 6] However, upon motion to the court, Kirk-Fiughes pointed out
that because KH Development was not a party to the contract, judgment could not be taken against it.
Subsequenﬂy, the Court entered an Amended Judgment, which entered judgment solely against Kirk-
Hughes and not KH Developﬁent or the other defendants. That jﬁdgment was recorded October 14,
2008, [See Exhibit 7] | |

Accordingly, because Tomlinson has no valid, enforceable judgment against KH Development, it
has no interest in the Property as a matter of law and the court should enter an Order, declaring that
Tomlinson has no interest in the Property because it does not have a judgment against KH Development.

5.2  IRS has no interest in the Property because all recorded liens have been released.

On November 12, 2008 IRS recorded a tax lien against KH Development in the amount of

$15,941.43. [See Exhibit 15] On November 18, 2008 IRS recorded a second tax lien against KH

MEMORDANDUM RE: MOTION FOR SUMMARY B e g T ™
TUBRMIMH O RIEORSERARIG INTEREST AND  41501-2013 and 41505-2013 An%%ﬁfl,%%g
PRIORITY IN PROPERTY PROSESBIONAL SERVICE COREORATION

Cosur '»::I’Al_sqg:f ﬁgghu» £3B614




Dev_elopment inthe axﬁount ef $10,712.16. [See Exhibit 16]. On Feﬁmary 8, 2011 IRS recorded a third
tax lien against KH Development in the amount of $23,754.83. [See Exhibit 17] |

On June i8, 2012 IRS recofded three releases of lien to KH 'Develepmeﬁt in the amounts of
$15,94i.43, $10,712.16, and $23,754.83. [See Exhibit 18] By virtue of these releases, IRSvno' longer
has any interest in the Property. The IRS recently issued a “Disciaifner of Interest”. [See Exhibit 21 ]
Accordingly, t,hevCom.'t should enter an Order, declaring that IRS has no interest in the Property

because any liens it has recorded against the Property have been released.

53  Golub holds a valid ]udgment Lien against property owned by KH
Development with a priority date of October 28, 2010. _

Idaho Code section 10-1110 governs the creation of a judgment lien and provides in relevant

part:

10-1110. Filing transcript of judgments — Lien acquired. A transcript or abstract of
any judgment or decree of any court of this state or any court of the United States the -
enforcement of which has not been stayed as provided by law, if rendered within this
state, certified by the clerk having custody thereof, may be recorded with the recorder of
any county of this state, who shall immediately record and docket the same as by law
provided, and from the time of such recording, and not before, the judgment so recorded
becomes a lien upon all real property of the judgment debtor in the county, not exempt
from execution, owned by him at the time or acquired afterwards at any time prior to the

expiration of the lien. ...

LC. §10-1110
Golub’s judgment against KH Development was entered on March 11, 2009. [See Exhibit I 8]

However, any attempt to perfect or enforce the judgment was stayed when KH Development filed notice
of bankruptcy on April 6, 2009. [See Exhibit 13] Therefore, Golub’s recording of the Judgment on

August 10, 2009 did not create a lien on the Property. SeeI.C. §10-1110; 4.41 infra.

However, the automatic stay was lifted upon the dismissal of KH Development’s bankruptcy on

October 28, 2010. [See Exhibit 12] Golub re-recorded the judgment against KH Development later that
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day. [See Exhjbit 8; Affidavit of Michael T. Howard 1].-10] ' Pursuant to 1C. §10—1.110, Golu'b’vs re.l
recording of the judgment created.lien on all property owned by KH Development wifh a priority date 'of
October 28, 2010. [Seé Exhibit 8] The undisputed facts establisﬁ that KH Develdpment held title to the
Sloan and Atkinson propeﬁies on that date and therefore, the judgment Iieﬁ attached to the Property. |

Accordingly, the court should enter and Order, declaring Golub holds a valid judgment lien
against the Property with a priority date of October 28, 2010. |

5.4  Golub’s judgment lien has priority over Kirk-Scott’s Deed of Trust because
Golub did not have pnor notice of Kirk-Scott’s interest when the Judgment

was recorded.
With regard .toA determining priority of interests in reél property, Idaho is a racé-notice'state,
meaning that priority is given to fhe first to record. When two recorded conveyances purport to convey
conflicting interests in real property, the conveyance first recorded controls. See West v. Bowen, 127

Idaho 128, 130 (1995). Idaho Code sections 55-606 and 55-812 govern the priority of interests in

transfers of real property and provide:

Every grant or conveyance of an estate in real property is conclusive against the grantor,
also against every one subsequently claiming under him, except a purchaser or
encumbrancer, who in good faith, and for a valuable consideration, acquires a title or lien

by an instrument or valid judgment lien that is first duly recorded.

L.C. §55-606.*

Every conveyance of real property other than a lease for a term not exceeding one (1)
year, is void as against any subsequent purchaser or mortgagee of the same property, or
any part thereof, in good faith and for a Valuable consideration, whose conveyance is first

duly recorded.

1C. § 55-812.

‘1C §55-606 was amended in 2008 to include judgment liens 1n its application, thereby superseding Johnson v. Casper, 75
Idaho 256 (1954) and Siegel Mobile Home Group, Inc. v. Bowen, 114 Idaho 531 (Ct. App. 1988).

MEMORDANDUM RE: MOTION FOR SUMMARY Yo
JTUDGWENAIKOEGhas REIG INTEREST AND  41501-2013 and 41505-2013 A:fgfgﬁiﬁﬁé l%ﬁ unh"%c%\
PRIORITY IN PROPERTY 255 Nortwest Blvd, Suits 208

Coewr ' #ilens, ideho £3814

DAMR 12
T oL MATAL S0 N




© ® N U AN W v

[N
o

11

The purpose of the recording statutes are to give notice to otﬁers that an interest in real property
is claimed, and to allow recorded interests to be effective against unrecorded interests when the recorded
interest is taken in good faith, 1.e., without knowledge that the unrecorded interests exist. See Matheson
v. Harris, 98 Idaho 758, 761 (1977); Froman v. Madden, 13 Idaho 138 (1907). Good faith in this -
context means 2 party purchased or encumbered the property without knowing or having ﬁotice of an
~advérse claim to the property. See Sun Valley Hot Sprfngs Raﬁch, Iﬁc. v. Kelsey, 131 Idaho 657, 661

(1998).

5.4.1 Kirk-Scott’s September 17, 2010 recording did not provide notice
because it was done in violation of the federal bankruptcy stay is

therefore, void.
KH Development filed a petition for Chapter 11 bankruptcy on April 6, 2009. [See Exhibit 1 3]
The bankmptcy was not dismissed until an Order of Voluntary Dismissal was entered October 28,2010,

[See Exhibit 12] Kirk-Scott recorded its Deed of Trust on September 17, 2010, a time during which the

bankruptcy stay was in force, thereby rendering the recording void.

The United States Bankruptcy Code provides that a bankrupicy petition “operates as a stay,
applicable to all entities, of... (4) any act to create, perfect, or enforce any lien against property of the
estate...” 11 U.S.C. § 36i (emphasis added). The purpose of the stay has been described as follows:

[A] petition in bankrupicy operates as a stay against acts that may affect property of the
bankruptcy estate. The automatic stay is designed to protect debtors from all collection
efforts while they attempt to regain their financial footing. It is also designed to protect
creditors from the “race of diligence,” in which those who acted first wounld receive
payment “in preference to and to the detriment of other creditors.”

In re National Environmental Waste Corp., 129 F.3d 1052, 1054 (9 Cir. 1997) (emphasis added;
internal citations omitted) '

The effect of actions taken in violation of the stay was squarely addressed by the Ninth Circuit in

Al In re Schwartz, 954 F.2d 569 (9th Cir. 1992). There, the IRS assessed a penalty upon the debtor while

MEMORDANDUM RE: MOTION FOR SUMMARY }}”{J o g’ o
i 41501-2013 and 41505-2013 O £ W&M
.TU]ﬁSNHEN’I(,' ToHeghaR BeG INTEREST AND an APACFESSIONS. SSSWISE CORPSAATION

PRIORITY IN PROPERTY 250 Nprtawest Blwd,, Soits 208

Coswr o' Alens, idahe 83512




T ey

T4
15
16
17
18
19
20
21
22
23
24
25

the automatic stay was in effect; the sole issue was whether a violation of the automatic stay was void,
or sifnply voidable. -In holding that any act done in violation of the stay is void, the Schwartz Court

reasoned:

In light of the automatic stay’s purpose, the issue before us requires some analysis of the
relevant policy considerations. Either the debtor must affirmatively challenge creditor
violations of the stay, or the violations are void without the need for direct challenge. If
violations of the stay are merely voidable, debtors must spend a considerable amount of
time and money policing and litigating creditor actions. If violations are void, however,
debtors are afforded better protection and can focus their attention on reorganization.

Given the important and fundamental purpose of the automatic stay and the broad debtor
protection of the Bankruptcy Code, we find that Congress intended violations of the
automatlc stay to be void rather than voidable.

Concluding that acts in violation of the automatic stay were merely voidable would have
the effect of encouraging disrespect for the stay by increasing the possibility that
violators of the automatic stay may profit from their disregard for the law.

[W]e will not reward those who violate the automatic stay. ... Those taking post-petition
collection efforts have the burden of obtaining relief from the automatic stay.

Schwartz, 954 F.2d at 571-572 (intemal citations omitted)
~ Since Schwartz, the Ninth Circuit has continued to hold that the recordatibn of an interest in the
débtor’s assets during the bankruptcy stay voids the recordation. See In re Dyer, 322 F.3d 1178, 1188
(9th Cir. 2003) (creditor’s recordation of a deed of trust during automatic stay is void); In re
Samaniedgo, 224 B.R. 154, 163 (Bankr. E.D. Wash. 1998) (delivery and recording of Treasurer's deeds
done in violation of automatic stay were void and of no force and effect.
Here, the undisputed facts establish that Kirk-Scott and Golub were both creditors of KH
Development and that Kirk-Scott recorded its Deed of Trust on September 17, 20'10; a date during
which KH Development was still in bankruptcy and the automatic stay still in effect. [See Exhibit 5

Exhibit 121 Therefore, Kirk-Scott’s recordation of the Deed of Trust on September 17, 2010 is void as
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a matter of law. The court should enter an Order, declaring Kirk-Scott’s recording void because it was

done in violation of the bankruptcy stay.

5.4.2 Kirk-Scott’s September 17, 2010 recording did not provide notice
because the Deed of Trust was not properly acknowledged and
certified.

The primary purpose of recording is to give notice to others that an interest is claimed in real
property; See Matheson v. Harris, 98 Idaho 758, 761 (1977). An instrument musfb_e properlyA
acknowledged, certified, é.nd recorded to have the effect of giving notice. See e.g. Jordan V. Secﬁrities-
Credit Corp., 79 Idaho 284, 291 (1957). An instrument recorded without an acknowledgment or ﬁvith a

defective acknowledgment is not entitled to be recorded and “cannot impart constructive notice.” Credit

Bureau v. Sleight, 92 Idaho 210, 215 (1968). Determination of whether a recorded instrument confers

constructive notice is controlled by statute. See Jordan, 79 Idaho at 290.
Idaho Code section 55-811 governs the effect of recording a transfer in real property:

Every conveyance of real property acknowledged or proved, and certified, and recorded
as prescribed by law, from the time it is filed with the recorder for record, is constructive
notice of the contents thereof to subsequent purchasers and mortgag(e)es. ...

1C. § 55-811 (emphasis added).
Idaho Code section 55-805 requires an instrument to be acknowledged in order to'recorded it:
Before an instrument may be recorded, unless it is otherwise expressly provided, its

execution must be acknowledged by the person executing it ... or if executed by a limited
liability company, by the manager, member or other person executmg the same on behalf

of the limited liability company ..

LC. §55-805.

Idaho Code sections 55-709 and 55-711A dictate the form required for a valid acknowledgment:

An officer taking the acknowledgment of an instrument must endorse thereon a certificate
substantially in the forms hereinafter prescribed.

1.C. §55-709.
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The certificate of acknowledgment of an instrument executed by a Iimited liability
company miist be substantially in the following form:

State of , county of , SS.

On this day of , in the year , before me (here insert the name

and quality of the officer), personally appeared , known or identified to me (or
proved to me on the oath of ), to be the manager or a member of the limited

liability company that executed the instrument or the person who executed the instrument -
on behalf of said limited liability company and acknowledged to me that such limited

liability company executed the same.
LC. §55-711A.
Here, the Deed of Trust recorded by Kirk-Scott lacks the statutorily required acknowledgment’:

SUBSCRIBED and SWORN to before me this
18™ day of November, 2004

[Sherry Patterson]
NOTARY PUBLIC in and for the
State of Nevada, County of Clark

[See Exhibit 5]

Under similar facts, the Idaho Supreme Court in Jordan rejected an acknowledgment much more

complete than the one at issue here:

The acknowledgment in each instrument executed by»Barrett 1s substantially as follows:
State of Idaho
County of Bannock: ss.

On this 12th day of June, 1952, before me,

Charles Croshaw, a Notary Public, in and for said
County and State, personally appeared Edward S.
Barrett known to me to be the person whose name
is subscribed to the within instrument and acknow-
ledged to me that he executed the same.

* Notably, fhcsecond page of the Deed of Trust is completely absent an acknowledgment despite proving a space entitled:
“[Space Below This Line For Acknowledgment].”
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In Witness Whereof, I have hereunto set my

hand and affixed my official seal at County,
Idahe, the day and year in this certificate first
above written.

Charles Croshaw.
The acknowledgment on these instruments does not even pretend to comply with the
corporate acknowledgment of L C. sec. 55-711, and is therefore void because it fails to
disclose that he was a corporate officer of the corporation and with the authority to
execute- it. This being a void acknowledgment, the instrument could not be filed for
record under the mandatory provisions of 1. C. sec. 55-805. By not having an
acknowledgment and not being entitled to be recorded, the mortgages had no preference

as to the creditors of the Motor Center of Pocatello, Inc., a corporation. Without a
preference, the mortgagee was placed in the same category as the general creditors.

Jordan, 79 1daho at 292.
Significantly more deficient than the acknowledgment held invalid by the Jordan court, the Deed

of Trust recorded by Kirk-Scott does not contain an ackﬁowledgment at all; no less one that meets the
statutory requirements of LC. §55-711A. By contrast, every other recorded com‘/eyance'felated to the
Property bears a proper acknowledgement and certificate. [See Exhibits 1, 2, 3, 4]

Moreover, there is no indication that t_he person executing the Deed (Kirk-Hughes) was a

member of KH Developmeﬁt or had authority to sign on its behalf. Indeed, the undisputed facts

|| establish that Kirk—Hughes is not a member of KH Development.® [See Exhibit 20, Deposition of

Geraldine Kirk-Hughes at p. 75, line 19; p. 76, line 17] An acknowledgment that fails to disclose that

that the signatory was a member of an entity with the authority to execute it is void. See, e.g. Jordan 79

Idaho at 292.

§ Kirk-Hughes has testified that she is not a member or managing member of KH Development, but that the Kitk-Hughes /
Sampson Family Trust is a member, for which she is authorized to act.
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This being a void acknoWl_edgment, the instrument could not be filed for record under the
mandatory provisions of I.C. §55-805. By not having an acknowledgment and not being entitled to be -
recorded, the Deed of Trust has no preference over Golub’s judgment lien.

Accordingly, the court should enter an Order, declaring Kirk-Scott’s recording void because it

failed to comply with 1daho’s recording statutes.

543 Golub had no prior knowledge of Kirk-Scott’s interest in the
Property. '

In addition to having no constructive notice of Kirk-Scott’s Deed of Trust, the undisputed facts
establish Golub had no actual knowledge.

‘Golub was the.real estate agent for Sloan and Peterson; he was not an agent for Kirk-Hughes,
Kirk-Scott, KH Associates, or KH Developmert. = [See Affidavit of Alan Golub 9§ 2] Golub’s
involvement in the sale of the Sloan properties ended after it closed on July 9, 2004. [See Affidavit of -
Alan Golub 5] Golub’s involvement in the sale of the Atkinson property ended after it closed on July
30, 2004. [See Affidavit of Alan Golub § 7] Golub’s involvement in the sale of the Peterson property .
ended when Kirk-Hughes failed to meet the November 12, 2004 closing date. [See Affidavit of Alan
Golub § 10] Golub had ﬁo other communications regarding the Property with Kirk-Hughes after
November 12, 2004. [See Affidavit of Alan Golub 9§ 10] The Deed of Trust was purportedly executed
on November 18, 2004. [See Exhibit 5]

Golub was ﬁnaware of the formation of KH Development on October 13, 2004. [See Affidavit of
Alan Golub 7 11] Because he was no longer involved with Kirk-Hughes or any other aspect of the
Project, Golub was unaware of the transfer of the Sloan properties from Kirk-Scott to KH Develoi)ment
on November 18, 2004. [See Affidavit of Alan Golub § 12] Similarly, Golub was unaware of the

transfer of the Atkinson property from KH Associates to KH Development on May 12, 2005. [See
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Affidavit of Alan Golub 9 13] Most importanﬂy, Golub had no actual notice of any interest claimed by
Kirk-Scott in either property until the Deed of Trust was recorded on September 17, 2010. [See
Affidavit of Alan Golub 9 14]

Accordingly, the court should enter an Order, declaring that Golub had no actual knowledge of

Kirk-Scott’s claimed interest in the Properties prior to September 17, 2010.

544 Kirk-Scott had prior knowledge of Golub’s interest when it recorded
the Deed of Trust on September 17, 2010.

Kirk-Scott is a member of KH Development with at 51.5% interest. [See Exhibit 10, p. 23] As
such, Kirk-Scott was, at a minimum, constructively aware that Golub obtained a judgment agémst KH
Development on March 12, 2009, a full year prior to the Deed of Trust being recorded.

Moreover, to the extent that Kirk-Scott’s September 17, 2010 recording is found to be valid
notwithstanding violation of th¢ bankruptcy stay, so too would Golub’s August 25, 2009 recording be
valid, giving Kirk-Scott statutory notice of Golub’s interest over a year prior to Kirk-Scott’s recordation.

55  Golub’s interest is supfarior to that of any other defendant.

Idaho law is clear; when two recorded conveyances purport to éonvey conflicting interests in real
property, the conveyance first recorded controls. See West v. Bowen, 127 Idaho 128, 130 (1995).

Here, both Golub and Kirk-Scott assert an mterest it the Property. The resolution of which
interest takes priérity turns upon which was recorded first. Golub recorded his judgment on August 25,
2009. Kirk-Scott recorded its Deed of Trust a year later on September 17, 2010. Both recérdings are
void and of no effect sincé.they were recorded in violation of the bankruptcy stay, which lasted from

April 6, 2009 through October 28, 2010. If they are valid despite violation of the stay, Golib’s

recording was first in time and has priority.
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Golub re-recorded his judgment on October 28, 2010 immediately following the bankruptcy stay
being lifted, giving him a valid Judgment lien against all property owned by KH Development with a

priority date of October 28, 2010. Kirk-Scott has not re-recorded the Deed of Trust or done anything to

otherwise perfect or secure its priority, leaving its interest unrecorded and junior to Golub’s.

Tomlinson has no interest in property held by KH Development because it does not have a
judgment against KH Development. IRS has executed releases of all inferests it claimed against
property held by KH bevelopment.

Accordingly, the court should enter and Order, declaﬂng that Kirk-Scott’s Deed of Trust is

unrecorded and that Golub’s interest in the Property is valid and superior to the interest of any other

defendant.
6. Conclusion

The court should enter an order, declaring:

e Tomlinson has no interest i the Property;

¢ IRS has no interest in the Property; ,
e Kirk-Scott’s September 17, 2010 recording is void and its Deed of Trust uﬁrecorded;

¢ Golub’s judgment lien is valid with a priority date of October 2

e Golub’s interest is superior to that of any other defendant.

/

WAEL T. HOWARD, ISB No. 6128
INSTON & CASHATT, LAWYERS, a Professional

Service Corporation
Attorneys for Plaintiffs

DATED this __ 3  day of May, 2013.
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1 hereby certify that I caused a true and
complete copy of the foregoing to be [X] mailed,
postage prepaid; [X] hand delivered; [] sent
via facsimile on May 3, 2013, to:

Douglas S. Marfice — HAND DELIVERED
Ramsden & Lyons

P.0. Box 1336

Coeur d'Alene, ID 83816

Fax: (208) 664-5884
Attomey for Defendant, Tomlinson North Idaho, Inc.

Matthew Z. Crotty - MAILED

Crotty & Son Law Firm, PLLC

421 W. Riverside Ave., Suite 1005
Spokane, WA 99201

Attomey for Defendant Kirk-Scott, Ltd.

Ryan M. Best - MAILED

Best Law, PLLC -

421 W. Riverside Ave., Suite 1005
Spokane, WA 99201

Attomey for Defendant Kirk-Scott, Ltd.

Michael S. Bissell - MAILED
Campbell & Bissell, PLLC
Corbet-Aspray House

820 W. 7" Avenue

Spokane, WA 99204.

Fax: (509)455-7111
Attomey for Defendant Kirk-Hughes Develop

/!

MICH.?EL T. HOWARD N—

403839
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MICHAEL T. HOWARD, ISB No. 6128
WINSTON & CASHATT, LAWYERS, a
Professional Service Corporation

250 Northwest Boulevard, Suite 206
Coeur d’Alene, Idaho 83814

Telephone: (208) 667-2103

Facsimile: (208) 765-2121
mth@winstoncashatt.com

Attorneys for Plaintiffs
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

ALAN GOLUB and MARILYN GOLUB,
husband and wife,
Plaintiffs,
Vs.

GERALDINE KIRK-HUGHES and PETER
SAMPSON, husband and wife; KIRK-
HUGHES DEVELOPMENT, LLC, a Delaware
limited liability company; KIRK-HUGHES &
ASSOCIATES, INC., a Nevada corporation;
KELLY POLATIS, an individual, and
DELANO D. AND LENORE J. PETERSON,
husband and wife,

Defendants.

Case No. CV07-8038

PLAINTIFFS’ MOTION FOR SUMMARY
JUDGMENT DECLARING INTEREST AND
PRIORITY IN PROPERTY
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MICHAEL T. HOWARD, ISB No. 6128 2017 kv
WINSTON & CASHATT, LAWYERS, a D3HAY -3 4 g 20
1{ Professional Service Corporation _ e
CLERK DISTRICT couRy

250 Northwest Boulevard, Suite 206
Coeur d’Alene, Idaho 83814

Telephone: (208) 667-2103 DEFITY —T
Facsimile: (208) 765-2121

mth@winstoncashatt.com

Attorneys for Plaintiffs

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

ALAN GOLUB and MARILYN GOLUB,

husband and wife,
‘ Case No. CV13-866

Plaintiffs,
AFFIDAVIT OF ALAN J. GOLUB

VS.

KIRK-HUGHES DEVELOPMENT, LLC, a
Delaware limited liability company; KIRK-
SCOTT, 1L TD, a Texas corporation;
INTERNAL REVENUE SERVICE,;
TOMLINSON NORTH IDAHO, INC., an
Idaho corporation,

Defendants.

STATE OF IDAHO )
: 88.
County of Kootenai)

I, ALANJ. GOLUB, being first duly sworn on oath, say:

1. That I am one of the Plaintiffs in this litigation, and have knowledge of the facts and

circumstances in this case.

AFFIDAVIT OF ALAN J. GOLUB - PAGE 1

Wit & Cidars
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2. I was the real estate agent for Delano Peterson and Mayvis Sloan with regard to their

attempts to sell their family property in 2004.

3. In the spring of 2004, I secured a contract for the sale and purchase of Mayvis Sloan’s
property to Geraldine Kirk-Hughes.

4, The Sloan property was ultimately purchased by Kirk-Scott, Ltd., a company owned by
Kirk-Hughes’ sister, Balinda Antoine. I did not represent or serve as the agent for Kirk-Hughes, Kirk-
Scott, or Antoine. In fact, I have never had ény dealings with Kirk-Scott or Antoine.

5. My involvement with the sale of the Sloan property ended after it closed on July 9, 2004.

6. In the spring of 2004 I also secured a contract for the purchase of a neighboring property

that T had entered into, a contract to buy from Gary Atkinson. I assigned that purchase agreement to

)i Kirk-Hughes and the Atkinson property was ultimately purchased by Kirk-Hughes Associates. I did not “

represent or serve as the agent for Kirk-Hughes or Kirk-Hughes Associates.
7. My involvement with the sale of the Atkinson property ended after it closed on July 30,

2004.

8. In April 2004 I secured a contract for the sale of Delano Peterson’s property to Darlene
Moore, who later assigned it to Kirk-Hughes.

9. The Peterson sales contract was extended three times before the final closing date of
November 12, 2004. At that time, I had not been in contact with Kirk-Hughes for several weeks.

10. My involvement in thé sale of the Peterson property ended after the sale failed to close
November 12, 2004. After that time, I had no further contact with Kirk-Hughes, Kirk-Scott, Antoine, or

Kirk-Hughes Associates. In fact, Kirk-Hughes refused to return my telephone calls.
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11. I was not aware of the existence or formation of Kirk-Hughes Development prior to
Delano Peterson selling his property to Kelly Polatis, and Polatis quitclaiming the property to Kirk-

Hughes Development in May 2005.

12. 1 was not aware of the transfer of the Sloan properties from Kirk-Scott to Kirk-Hughes

Development on November 18, 2004.

13.  Iwas not aware of the transfer of the Atkinson property from Kirk-Hughes Associates to

Kirk-Hughes Development on May 12, 2005.

14. I was not aware that Kirk-Scott had executed a Deed of Trust to Kirk-Hughes

Development prior to Kirk-Scott recording one during Kirk-Hughes Development’s bankruptcy on

September 17, 2010. %/

-
SUBSCRIBED AND SWORN to before me this2 ___ day of May, 2013.
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I hereby certify that I caused a true and
complete copy of the foregoing to be mailed,
postage prepaid; [X] hand delivered; [ ] sent

via facsimile on May 3, 2013, to:

Douglas S. Marfice — HAND DELIVERED
Ramsden & Lyons

P.O. Box 1336

Coeur d'Alene, ID 83816

Fax: (208) 664-5884
Attorney for Defendant, Tomlinson North Idaho, Inc.

Matthew Z. Crotty - MAILED

Crotty & Son Law Firm, PLLC

421 W. Riverside Ave., Suite 1005
Spokane, WA 99201

Fax: (509) 703-7957 .
Attorney for Defendant Kirk-Scott, Ltd.

Ryan M. Best - MAILED

=, || Best Law, PLLC
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| 421 W. Riverside Ave., Suite 1005
Spokane, WA 99201

Attorney for Defendant Kirk-Scott, Litd.

Michael S. Bissell - MATLED
Campbell & Bissell, PLLC
Corbet-Aspray House

820 W. 7% Avenue

Spokane, WA 99204

Fax: (509)455-7111
Attorney for Defendant Kirk-Hughes Development, LLC

/L 9

MICHAELT.HOWARD

408654
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MICHAEL T. HOWARD, ISB No. 6128
WINSTON & CASHATT, LAWYERS, a
Professional Service Corporation

250 Northwest Boulevard, Suite 206
Coeur d’Alene, Idaho 83814

Telephone: (208) 667-2103

Facsimile: (208) 765-2121
mth@winstoticashatt.com

Attorneys for Plaintiffs
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

ALAN GOLUB and MARILYN GOLUB,
husband and wife,

Plaintiffs,

VS,

GERALDINE KIRK-HUGHES and PETER
SAMPSON, husband and wife; KIRK-
HUGHES DEVELOPMENT, LLC, a Delaware
lirnited liability company; KIRK-HUGHES &
ASSOCIATES. INC., a Nevada corporation;
KELLY POLATIS, an individual, and
DELANO D. AND LENORE J. PETERSON,
husband and wife,

Defendants.

Case No. w

PLAINTIFFS’ RESPONSE RE: KIRK-
SCOTT’S MOTION TO DISMISS

ALAN GOLUB and MARILYN GOLUB,
husband and wife, ’
Plaintiffs,

VS,

KRK-HUGHES DEVELOPMENT. LLC, a
Delaware limited Hability company; KIRK-
SCOTT, LTD, a Texas corporation;
INTERNAL REVENUF SERVICE;
TOMLINSON NORTH IDAHO, INC., an
Idaho corporation,

Defendants.

Case No. CV13-866

PLAINTIFF 'S RESPONSE RE: KIRK-SCOTT’S
MOTION TQ DISMISS - PAGE 1
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Plaintiffs Alan and Marilyn Golub (Golub) submit this Memorandum in response to Defendant
Kirk-Scott Ltd.’s (Kirk-Scott) Motion to Dismiss. This Response is supported by the May 3, 2013
Affidavit of Michael T. Howard.

1. Introduction and Requested Relief

This matter arises out of several real estate transactions in 2004 and involves efforts by Golub to
satisfy the judgment entered in CV-07-8038 through foreclosure of a judgment lien on real property
owned by Defendant Kirk-Hughes Development (KH Development) in Kootenai County, Idaho.

Golub holds a judgment lien upon the Property by virtue of a Judgment recorded in Kootenai
County on October 25, 2010. Defendant Kirk-Scott claims an interest in the Property by virtue of a
Deed of Trust, purportedly executed on November 18, 2004, but not recorded until September 17, 2010.

Golub filed this Declaratory Action, asserting that Kirk-Scott’s September 17, 2010 recording is
void and inferior to his judgment lien because it violated the federal bankruptcy stay imposed by KH
Development’s Chapter 11 bankruptcy.

Kirk-Scott has filed this Motion to Dismiss Golub’s claims’ on the basis that: 1) Golub has no
standing under federal law to assert a violation of the bankruptcy stay, and 2) Idaho law gives an
unrecorded Deed of Trust priority over a judgment lien.

The Court should deny Kirk-Scott’s Motion to Dismiss.

2. Summary of Argument

2.1  Federal law provides that actions done in violation of the bankruptcy stay are void as a

matter of law, rendering the issue of standing moot.

! Kirk-Scott has not moved to dismiss Golub’s claim that the Deed of Trust is invalid; a claim requiring a factual
determination of whether Geraldine Kirk-Hughes was authorized to execute the Deed of Trust and whether the legal
descriptions contained in Exhibit “A” to the Deed of Trust were made part of the Deed of Trust when executed.

PLAINTIFF’S RESPONSE RE: KIRK-SCOTT'S - Wbndton & Caidaty
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2.2  The Idaho recording statutes were amended in 1998 to include judgment liens,

superseding the case-law supporting Kirk-Scott’s Motion to Dismiss.
3. Standard of Review

Kirk-Scott has made its Motion pursuant to LR.C.P. 12(b)(6). However, where matters outside
the pleadings are presented, the motion shall be treated as one for summary judgment as provided by
LR.C.P. 56. See LR.C.P. 12(b)

4. Factual and Procedural History

In 2004, Golub was a real estate agent involved in the sale of properties to a Las Vegas attorney
and developer, Geraldine Kirk-Hughes (Kirk-Hughes). Kirk-Hughes sought to purchase properties in
Kootenai County to develop a golf course and residential community called “Chateau de Loire” (the
Project). The properties purchased in furtherance of the Project included three parcels hereinafter
referred to as the “Sloan properties™ (tax numbers 5000 and 5850), and the “Atkinson property” (tax
number 8050). |

Kirk-Scott Ltd. is a Texas company owned by Kirk-Hughes’s sister, Balinda Antoine. On July 8,
2004 Kirk-Scott purchased the Sloan properties. Three weeks later, on July 30, 2004, Kirk-Hughes’ law
firm, Kirk-Hughes Associates, purchased the Atkinson property.

In October 2004, Kirk-Hughes formed KH Development as a separate entity to hold title to, and
develop the properties. Kirk-Scott transferred the Sloan properties to KH Development on November
18, 2004. That same day, KH Development purportedly gave Kirk-Scott a Deed of Trust, listing the
Sloan properties as well as the Atkinson property. Kirk-Hughes Associates did not transfer the Atkinson
property to KH Development until May 12, 2005. Kirk-Scott did not record the Deed of Trust.

As aresult of a lawsuit alleging failure to receive realtor fees on a related land transaction, Golub

obtained an Order of Default against KH Development on March 3, 2009 and a corresponding Default
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Judgment on March 12, 2009. However, because the claims against a co-Defendant remained
unresolved, and because the Court did not sign Golub’s requested Rule 54(b) Certificate, Golub was
unabile to record the Judgment and pursue collection at that time.

Three weeks later, on April 6, 2009, KH Development filed Chapter 11 Bankruptcy in Nevada
(09-15153-mkn) and the automatic stay prevented any further collection efforts against it. Golub filed a
creditor’s claim in KH Development’s Bankruptey; Kirk-Scott did not.

On July 23, 2009 Golub requested issuance of a Rule 54(b) Certificate to begin collection efforts
against the other Defendants. On August 10, 2009 the court signed the 54(b) Certificate and Golub
recorded it along with the previously entered judgment in Kootenai County on August 25, 2009.

A year later, on September 17, 2010, Kirk-Scott recorded the Deed of Trust purportedly issued to
it by KH Development six years eatlier. At the time the Deed of Trust was recorded, KH Development
was still in bankruptcy and the automatic stay still in effect.

A month later, on October 28, 2010, KH Development’s Bankruptcy was dismissed and the
automatic stay was lifted. Given that the bankruptcy stay was lifted, Golub re-recorded his judgment
against KH Development the same day. Kirk-Scott has not re-recorded the Deed of Trust.

5. Undisputed Facts
5.1  Kirk-Scott is a member of KH Development with a 51.5% interest. [See Exhibit 10, p.23,
Affidavit of Michael T. Howard)
5.2  On November 19, 2004 KH Development granted Kirk-Scott a Deed of Trust in the
subject properties (tax numbers 5000, 5850, 8050), but did not record its Deed of Trust.
[See Exhibit 5, Affidavit of Michael T. Howard)
53  On October 30, 2007 Golub filed a civil Complaint against KH Development in CV 07-

8038 seeking damages arising from unpaid realtor fees. [See Complaint; Affidavit of
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Michael T. Howard, v 4].

54  On March 3, 2009 the Court entered an Order of Default against KH Development. [See
March 3, 2009 Order of Default; Affidavit of Michael T. Howard, 5]

55  On March 11, 2009 the Court entered Judgment against KH Development, but did not
sign the requested 54(b) Certificate. [See Exhibit 8, Affidavit of Michael T. Howard]

5.6 On April 6, 2009 XKH Development filed for Chapter 11 Bankruptcy protection in
Nevada, case number 09-15153-mkn. [See Exhibit 13, Affidavit of Michael T. Howard)

5.7  Golub filed a notice of claim in the KH Development Chapter 11 Bankruptcy; Kirk-Scott
did not file a notice of claim and is not listed as a creditor, secured or otherwise. [See
Exhibit 13, pp.10, 13, Affidavit of Michael T. Howard)]

5.8  On August 10, 2009 the Court issued a 54(b) Certificate against all Defendants other than
KH Development, which was in bankruptcy. [See Exhibit 11, Affidavit of Michael T.
Howard]

5.9  On August 25, 2009 Golub recorded the Judgment in qutenai County, Idaho (instrument
2229054000). [See Exhibit 8, Affidavit of Michael T. Howard]

5.10 On September 17, 2010 Kirk-Scott recorded a Deed of Trust in Kootenai County, Idaho
(instrument 2282148000) purporting to perfect an interest in real property owned by KH
Development [See Exhibit 5, Affidavit of Michael T. Howard]

5.11 On October 28, 2010 an Order of Dismissal was entered in the KH Development Chapter
11 Bankruptcy and the automatic stay was lifted. [See Exhibit 12, Affidavit of Michael T.
Howard]

512 On October 28, 2010 Golub re-recorded the Judgment in Kootenai County, Idaho
(instrument 2287941000). [See Exhibit 8, Affidavit of Michael T. Howard]
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6. Argument

6.1  Federal law provides that actions done in violation of the bankruptcy stay
are void as a matter of law, rendering the issue of standing moot.

As its initial basis for dismissal, Kirk-Scott asserts that Golub “lacks standing to remedy Kirk-
Scott’s violation of the bankruptcy stay” because Golub is not the bankruptcy debtor or trustee. Kirk-
Scott’s motion should be denied because under federal law, any act done in violation of the bankruptcy
law is void as a matter of law and therefore, the issue of Golub’s standing to contest the recording is
moot.

Kirk-Scott relies upon In re Globe Inv. and Loan Co., 867 F.2d 556 (9™ Cir. 1989) as authority
for its request for dismissal, asserting that the automatic stay is for the benefit of the debtor and trustee
only, and if they choose to ignore a violation of the stay, any other party lacks standing to attack it.

In Globe, the claimants were third-party owners of real property disposed of by a creditor in
violation of the bankruptcy stay. Though attempting to make themselves “creditors” of the bankruptcy
by asserting certain damage claims against the debtor (Globe), the true purpose of the claimants’
participation in the bankruptcy was as aggrieved third-party property owners. In ruling that the
claimants lacked standing in the bankruptcy proceeding to set aside the property sale, the Court in Globe
held that the claimants were there seeking relief as owners of property, as opposed to creditors of the
bankruptcy estate. As such, the Court ruled that the claimants had no standing in the bankruptcy
proceeding to assert the relief they requested.

Kirk-Scott’s application of Globe to the facts of this case is strained and the Ninth Circuit has
since ruled that acts taken in violation of the automatic stay are void as a matter of law, regardless of a

debtor or trustee’s desire to enforce it.
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The United States Bankruptcy Code provides that a bankruptcy petition “operates as a stay,
applicable to all ehtities, of... (4) any act to create, perfect, or enforce any lien against property of the
estate...” 11 U.S.C. § 362 (emphasis added). The purpose of the stay has been described as follows:

[A] petition in bankruptcy operates as a stay against acts that may affect property of the
bankruptcy estate. The automatic stay is designed to protect debtors from all collection
efforts while they attempt to regain their financial footing. It is also designed to protect
creditors from the “race of diligence,” in which those who acted first would receive
payment “in preference to and to the detriment of other creditors.”

In re National Environmental Waste Corp., 129 F.3d 1052, 1054 (9th Cir. 1997) (emphasis added;
internal citations omitted)

Shortly after its 1989 opinion in Globe, the Ninth Circuit squarely addressed the effect of actions
taken in violation of the stay in In re Schwartz, 954 F.2d 569 (9th Cir. 1992). There, the IRS assessed a
penalty upon the debtor while the automatic stay was in effect; the sole issue was whether a violation of
the automatic stay was void, or simply voidable®. In holding that any act done in violation of the stay is
void, the Schwartz Court reasoned:

In light of the automatic stay’s purpose, the issue before us requires some analysis of the
relevant policy considerations. Either the debtor must affirmatively challenge creditor
violations of the stay, or the violations are void without the need for direct challenge. If
violations of the stay are merely voidable, debtors must spend a considerable amount of
time and money policing and litigating creditor actions. If violations are void, however,
debtors are afforded better protection and can focus their attention on reorganization.

Given the important and fundamental purpose of the automatic stay and the broad debtor
protection of the Bankruptcy Code, we find that Congress intended violations of the
automatic stay to be void rather than voidable.

Concluding that acts in violation of the automatic stay were merely voidable would have
the effect of encouraging disrespect for the stay by increasing the possibility that
violators of the automatic stay may profit from their disregard for the law.

[W]e will not reward those who violate the automatic stay. ... Those taking post-petition
collection efforts have the burden of obtaining relief from the automatic stay.

21 void, the act automatically has no effect; If voidable, the act may avoided by election of one with standing to do so.

3 . ? ?‘D > : & {—_—v
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Schwartz, 954 F.2d at 571-572 (internal citations omitted)

Since Schwartz, the Ninth Circuit has continued to hold that the recordation of an interest in the
debtor’s assets during the bankruptcy stay voids the recordation. See In re Dyer, 322 F.3d 1178, 1188
(9th Cir. 2003) (creditor’s recordation of a deed of trust during automatic stay is void); In re
Samaniedgo, 224 B.R. 154, 163 (Bankr. E.D. Wash. 1998) (delivery and recording of Treasurer's deeds
done in violation of automatic stay were void and of no force and effect).

Here, the undiéputed facts establish that Kirk-Scott recorded its Deed of Trust on September 17,
2010, a date dm’iﬁg which KH Development was still in bankruptcy and the automatic stay still in effect.
[See Exhibit 5; Exhibit 12, Affidavit of Michael T. Howard] As such, it was not necessary for KH
Development, as debtor, or the bankruptcy trustee to contest Kirk-Scott’s violation of the bankruptcy
stay® since the act of recording was void as a matter of law. See Schwartz, 954 F.2d at 571-572.

Accordingly, the Court should deny Kirk-Scott’s Motion to Dismiss because its recordation of
the Deed of Trust on September 17, 2010 is void as a matter of law and any issue over Golub’s standing
to contest the recording under federal law is moot.

6.2  The Idaho recording statutes were amended in 1989 to include judgrﬁent
liens, superseding the case-law supporting Kirk-Scott’s Motion to Dismiss.

As its second basis for dismissal, Kirk-Scott asserts that “Idaho courts consistently hold that an
unrecorded deed of trust has priority over a subsequently recorded judgment.” While Kirk-Scott is
correct that Idaho courts have so held, Idaho’s case law in this area was superseded by statute in 1989.

Prior to 1989, Idaho’s recording statute, I.C. §55-606, limited its application to “an instrument
that is first duly recorded.” Idaho courts construing the statute interpreted it as excluding recorded

judgments since they were not “instruments.” See, e.g. Johnson v. Casper, 75 Idaho 256 (1954); Siegel

3 There is no indication that either KH Development or the bankruptcy Trustee were aware of Kirk-Scott’s September 17,
2010 recording and therefore, neither would have been placed on notice to contest it.
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Mobile Home Group, Inc. v. Bowen, 114 Idaho 531 (Ct. App. 1988).
However, in direct response to the Court of Appeals decision in Mobile Home Group, the Idaho

legislature amended the statutory language to specifically include judgment liens:

IN THE SENATE
SENATE BILL NO 1149
BY JUDICARY AND RULES COMMITTEE

AN ACT

RELATING TO TRANSFERS OF REAL PROPERTY; AMENDING SECTION 55-
606, IDAHO CODE TO CLARIFY THE EFFECT OF A VALID JUDGMENT LIEN
REGARDING A GRANT OR CONVEYANCE OF AN ESTATE IN REAL
PROPERTY; AND DECLARING AN EMERGENCY.

Be it enacted by the Legislature of the State of Idaho:

SECTION 1. That Section 55-606, Idaho Code, be, and the same is hereby
amended to read as follows:

55-606. CONCLUSIVENESS OF CONVEYANCE -- BONA FIDE
PURCHASERS. Every grant or conveyance of an estate in real property 1s conclusive
against the grantor, also against every one subsequently claiming under him, except a
purchaser or encumbrancer, who in good faith, and for a valuable consideration, acquires
a title or lien by an instrument or valid judgment lien that is first duly recorded.

SECTION 2. An emergency existing therefore, which emergency is hereby
declared to exist, this act shall be in full force and effect on or after its passage and
approval. ‘

S.L. 1989, Ch. 107 §1, p. 247; see also, 1.C. §55-606.
Accordingly, Kirk-Scott’s motion to dismiss should be denied because it has failed to provide

authority for its position that an unrecorded Deed of Trust has priority over an earlier recorded judgment

lien.
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7. Conclusion

- Kirk-Scott’s Motion to Dismiss should be denied because Kirk-Scott’s recording in violation of

the bankruptcy stay is void as a matter of law, and because I.C. § 55-606 was amended in 1998 to

specifically include judgment liens.

DATED this _Z Z day of May, 2013. Q

MIC EL T. HOWARD, ISB No. 6128

WINSTON & CASHATT, LAWYERS, a Professional
Service Corporation

Attorneys for Plaintiffs
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I hereby certify that I caused -a true and
complete copy of the foregoing to be [X] mailed,
postage prepaid; [_| hand delivered; [X] sent

via facsimile on May __ f ", 2013, to:

Douglas S. Marfice

Rarasden & Lyons

P.O.Box 1336

Coeur d'Alene, ID 83816

Fax: (208) 664-5884

Attomey for Defendant, Tomlinson North Idaho, Inc.

Michael S. Bissell

Campbell & Bissell, PLLC

Corbet Aspray House

820 W. 7th Avenue

Spokane, WA 99204

Fax: (509) 455-7111

Attorney for Defendant, Kirk-Hughes Development, LLC

Matthew Z. Crotty

Crotty & Son Law Firm, PLLC

421 W. Riverside Ave., Suite 1005
Spckane, WA 99201

Fax: (509) 703-7957

Attomey for Defendant, Kirk-Scott, Ltd.

Ryan M. Best - BY MAIL ONLY

Best Law, PLLC

421 W. Riverside Ave., Suite 1005
Spokane, WA 99201

Attorney for Defendant, Kirk-Scott, Ltd.

G

MI /l‘fAEL T. HOWARD

412309
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* ORDER TO CONSOLIDATE - PAGE 1

STATE OF IDAHO Vs
UNTY OF KOOTENA\ .
B S ,)o’l

"IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, COUNTY OF KOOTENAI

ALAN GOLUB and MARILYN GbLUB, 7 50 58/

husband and wife,
: No. CV13866 -
PlaintifTs,
ORDER TO CONSOLIDATE

V8.

KIRK-HUGHES DEVELOPMENT, LLC, a
Delaware limited liability company; KIRK-
SCOTT, LTD, a Texas corporation;
INTERNAL REVENUE SERVICE;
TOMLINSON NORTH IDAHO, INC., an
Idaho corpora’uon,

Defendants.

This matter came before the Court on the Stipulation of the parties waiving objection to
Plaintiffs’ Motion to Consolidate this action into CV 07-8038.

Therefore, based upon the pleadingé filed in this action, it is hereby ORDERED:

i Plaintiff's motion to consolidate this actlon into CV 07-8038 is GRANTED. |
DONE IN OPEN COURT this day of May, 2013. - R e
\ILIDGB'BENJAMINR SW ' -
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I hereby certify that I caused a true and
complete copy of the foregoing to be [ ] mailed,
postage prepaid; [ ] hand delivered; [ ] sent
via facsimile on this ___ 0O  day of May,
2013, to:

Michael T. Howard o

Winston & Cashatt, Lawyers, 2 Professional Service Corporation
250 Northwest Boulevard, Suite 206

Coeur d’Alene, ID 83814

Fax: (208) 765-2121

Attorney for Plaintiffs

Douglas S. Marfice

Ramsden & Lyons

P.0. Box 1336

Coeur d'Alene, ID 83816

Fax: (208) 664-5884 :
Attoney for Defendant, Tomlinson North Idaho, Inc.

 Michael S. Bissell

Campbell & Bissell, PLLC

Corbet Aspray House

820 W. 7th Avenue

Spokane, WA 99204

Fax: (509)455-7111

Attorney for Defendant, Kirk-Hughes Development, LLC

Matthew Z. Crotty

Crotty & Son Law Firm, PLLC
421 W. Riverside Ave., Suite 1005
Spokane, WA 99201

Fax: (509) 703-7957
Attomey for Defendant, Kirk-Scott, Ltd. 0(

5

=

CLERK OF THE DISTRICT COURT

413391

ORDER TO CONSOLIDATE - PAGE 2
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EE)GETY OF KOOTENAL
Matthew Z. Crotty . FILED:
ISB #8653 .
CROTTY & SON LAW FIRM, PLLC 2013 JUN 24 AM10:10
421 W. Riverside Ave. Ste 1005

: R[T
Spokane, WA 99201 CLERK DISTRICT cou
Telephone: (509) 850-7011 -
Facsimile: (509) 703-7957 DEPUTY, / y
Email: matt@crottyandson.com f
Attorneys for Defendants
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
ALAN GOLUB and MARILYN GOLUB
husband and wife,
Case No. C -R66
Plaintiffs, Case No{CV07-8038 ™
VS. DEFENDANT KIRK-SCOTT, LTD.'s
_ MOTION TO VACATE DEFAULT
KIRK-HUGHES DEVELOPMENT, LLC a JUDGMENT
Delaware limited liability company; KIRK-
SCOTT, LTD a Texas corporation;
INTERNAL REVENUE SERVICE;
TOMLINSON NORTH IDAHO, INC., an
Idaho corporation
Defendants.

Pursuant to L.R.C.P. 60(b)(4)(5)&(6) defendant Kirk-Scott, Ltd. moves the Court for an
Order that vacates the March 11, 2009, defauit judgment that plaintiffs obtained in Golub v.
Kirk-Hughes Development, LLC CV07-8038.

Kirk-Scott, Ltd's Motion is supported by the Memorandum of Authorities in support of
the same, the Affidavit of Matthew Crotty, the Combined Statement of Facts (CSOF), and the
MOTION TO VACATE DEFAULT JUDGMENT - | CROTTY & SON LAW FIRM, PLLC

421 W. Riverside Avenue, Suite 1005
Golub vs Kirk-Hughes, etal 41501-2013 and 41505-2013  Spokane, Washington 99201-0300 111 of 584
Phone: 509.850.7011
Email: matt@crottyandson.com
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Court's file.

DATED this 14th day of June 2013.

CROW & L IRM, PLLC

MATTHEW Z. CROTEY, ISB: 8653
421 W. Riverside Ave. Ste 1005
Spokane, WA 99201

Telephone: (509) 850-7011

Email: matt@crottyandson.com

Attorney for Defendant Kirk-Scott, Ltd.

421 W. Riverside Avenue, Suite 1005

Golub vs Kirk-Hughes, etal 41501-2013 and 41505-2013  Spokane, Washington 99201-0300
Phone: 509.850.7011

Email: matt@crottyandson.com
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CERTIFICATE OF SERVICE

I hereby certify that on the 24th day of June 2013, I have emailed the document to the
following participants at the addresses listed below:

Michael T. Howard, ISB No. 6128
Winston & Cashett

250 Northwest Boulevard, Suite 206
Coeur d’° Alene, Idaho 83814
Email: mth@winstoncashatt.com
Attorney for Plaintiffs.

Douglas S. Marfice

Ramsden & Lyons

P.O. Box 1336

Coeur d' Alene, ID 83816

Email: dmarfice@ramsdenlyons.com

Attorney for Defendant Tomlinson North Idaho, Inc.

Michael S. Bissell

Campbell & Bissell, PLLC

820 W. 7th Ave.

Spokane, WA 99204

Email: mbissell@campbell-bissell.com

Attorney for Defendant Kirk-Hughes Development, LLC

BERT S PLLC

U

RYAN M. PEST, ISB: 6792
Attorneydor Defendant Kirk-Scott, Ltd.
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STATE OF 1DAHO

Phone: 509.850.7011

COUNTY OF KOOTE AI

Matthew Z. Crotty FILED:
ISB #8653
CROTTY & SON LAW FIRM, PLLC 013 JUN 24 AMIO: 10
421 W. Riverside Ave. Ste 1005
Spokane, WA 99201 CLERK DISTRICT CPURT
Telephone: (509) 850-7011
‘Facsimile: (509) 703-7957
Email: matt@crottyandson.com
Attorneys for Defendants
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
ALAN GOLUB and MARILYN GOLUB
husband and wife,
Case No. CV13- .
Plaintiffs, Case No{ CV07-803
Vvs. DEFENDANT KIRK-SCOTT, LTD.'s
COMBINED STATEMENT OF FACTS
KIRK-HUGHES DEVELOPMENT, LLC a
Delaware limited liability company; KIRK-
SCOTT, LTD a Texas corporation;
INTERNAL REVENUE SERVICE;
TOMLINSON NORTH IDAHO INC an
Idaho corporation
Defendants.

Defendant Kirk-Scott, Ltd. submits this Combined Statement of Facts (CSOF) in support
of (a) Kirk-Scott's response to plaintiffs' Motion for Summary Judgment and (b) Kirk-Scott's
Motion to Vacate plaintiffs' March 11, 2009, default Judgment.

//
//
DEFENDANT KIRK-SCOTT, LTD.'S COMBINED CROTTY & SONLAW FIRM, PLLC
STATEMENT OF FACTS - |
421 W. Riverside Avenue, Suite 1005
Golub vs Kirk-Hughes, etal 41501-2013 and 41505-2013 ~ Spokane, Washington 99201-0300 114 of 584

Email: matt@crottyandson.com




O &0 ~J O wh S W ON e

N NN RN NN N RN e e e e e e = e
o0 N1 N b B W = O Y 0N Y R W NN, O

COMBINED STATEMENT OF FACTS
A. Alan Golub meets Balinda Antoine in Coeur d'Alene in 2004, gives Ms. Antoine an
extensive presentation on the subject property, takes Ms. Antoine on a tour of the subject
property, repeatedly checks title to the property, and learns that Ms. Antoine secures her
investment in the subject property with a deed of trust.
1. Balinda Antoine is the president of Kirk-Scott, Ltd. (Antonie Aff. at §2) Ms. Antoine
traveled to Coeur d'Alene, Idaho in 2004 in order to attend a presentation that Mr. Golub made
regarding the subject property's development.' Id 3.
2. That presentation took place at a seminar room located in the Coeur d'Alene Resort. Id.
at 974-5, 6, 8. At the meeting Mr. Golub and Ms. Antoine had an extensive conversation in
which Ms. Antoine asked Mr. Golub whether the subject property was encumbered by other
liens. Id Ms. Antoine then informed Mr. Golub that any loan regarding the subject property's
development would be secured with a deed of trust. /d. Mr. Golub assured Ms. Antoine that
the title to the property was clear. Id.
3. Mr. Golub's assurance as to the subject property's clear title is buttressed by Mr. Golub's

September 25, 2007, deposition testimony. During the September 25, 2007, deposition Mr.

Golub testified that he, repeatedly during 2004 and 2005, queried Melody Jones at First

|| American Title regarding who had title to the Sloan, Atkinson, and Peterson properties. (Crotty

Aff. at Ex. 1 citing Golub Dep. at 113:22-25; 114:1-2; 127:18-23; 129:7-13; 132:18-25:133:1-
17; 140:22-24; 145:12-18; 164:17-25; 165:1-4)
4. Regarding the 2004 meeting in the Coeur d'Alene resort with Ms. Antoine, Mr. Golub

testified:

! For the purpose of this brief the phrase "subject property" means the Atkinson, Sloan, and
Peterson properties. (PIfs." Summ. J. Memo. at pg. 3-4)

DEFENDANT KIRK-SCOTT, LTD.'S COMBINED CROTTY & SON LAW FIRM, PLLC
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Q. And if you already testified to this, I apologize. But who was present?

A. Tony Jansen, who was an architect at that time with ALSC from Spokane,
John Lasher from First American Title, Ron Hazard and Mike Harris with the
Stonehill Group, who were developers of a large project. Dean was present. I
was present. Ms. Kirk-Hughes was present. Darlene Moore was present. Ms.
Kirk-Hughes husband, Peter was present. Ms. Kirk-Hughes sister. I believe her
name is Belinda was present. There was also a conference call to architect Algie
Pulley. Also present was the engineer, Bart North from North Engineering. And
I believe also present was Sherry Howell, who formerly worked for the county.
She was present. »

Q. I must say you have the best memory of anybody we talked to about this
presentation as far as who was present.

A. 1don't remember the date.

Q. That's okay. That was my next question so you are very good. Do you
remember the date that the presentation occurred?

A. No, Ma'am.
Q. So please tell me what was the purpose of this presentation again?

A. It was my understanding Geraldine wished to have her sister, who lived in
Texas, come up to see Idaho to see the property and to elicit her interest in
investing in this project.

Q. And so the purpose of the presentation was to --

A. To--
Q. Sell her sister --

A. Sell her sister on this project. (Crotty Aff. at Ex. 1 citing Golub Dep. at
74:24-25; 75; 76; 77:1-7)(emphasis added).

5. The day after the presentation Mr. Golub drove Ms. Antoine to the subject property.
(Antoine Aff. at §6) As to the tour of the Peterson's property that followed the Coeur d'Alene

Resort meeting, Mr. Golub testified:
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Q. Did you have conversations with any of the parties in that group that day
about purchasing the Peterson property?

A. T was basically showing them around the property. It was to -- my attention
actually was directed primarily at her sister, Belinda. I was personally showing
her the different attributes of the property. the views, and took her. thinking that
she was the key person that that meeting was set up for. So I spent my time
showing the property to her sister.

Q. What led you to believe she was the key person that you needed to show this
property to that day?

A. It was the fact that the meeting was arranged for her. When we were on the --
when Ms. Kirk-Hughes had the phone conversation with her sister she mentioned
-- this is at the first meeting on May 8th -- she mentioned that her sister lived in
Texas and had two major businesses in the medical field, that one was equipment,
"medical equipment for oxygen, beds, this type of thing, medical equipment. And
also she had another company where she staffed private nursing, nurses for
resident care. And she described her sister as a very successful business woman

in Texas.

Q. You already had both the Sloan property and the Peterson property under
contract with Geraldine Kirk-Hughes and Darlene Moore so why did you care?

A. Because it was my impression that Ms. Kirk-Hughes did not individually

have the financial capability to close on the contract. And in her conversations

she talked about investors that she was looking to interest in the property. (Crotty

Aff. at Ex. 1 citing Golub Dep. at 80:25; 81, 82:1-9)(emphasis added).
6. But now Mr. Golub, in the May 3, 2013, affidavit he filed in support of his motion for
summary judgment in the CV 13-866 matter, declares that he "never had any dealings with
Kirk-Scott or Antoine." (Golub Aff. at §4) Mr. Golub's May 3, 2013, affidavit is suspect for
other reasons. Paragraph 14 states that Mr. Golub "was not aware that Kirk-Scott had executed
a Deed of Trust to Kirk-Hughes Development" before Kirk-Scott recorded the September 17,

2010 deed. (Golub Aff. at §14) Mr. Golub's statement is misleading: it was Kirk Hughes

Development, LLC - not Kirk-Scott - who executed the September 17, 2010, deed of trust.

(Howard Aff. at Ex. 5, pg. 2)
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7. Mr. Golub's September 25, 2007, deposition testimony contradicts his May 3, 2013,
affidavit as Mr. Golub testified, in 2007, that he (a) knew Ms. Kirk-Hughes had a sister named
Balinda and that Balinda would be needed to assist Ms. Kirk-Hughes in purchasing both the
Peterson and Sloan properties, (b) made a presentation to Ms. Antoine regarding the subject
property, (c) escorted Ms. Antoine to the subject property, and (d) knew that Ms. Kirk-Hughes
was looking to Ms. Antoine and Kirk-Scott, Ltd. to fund Ms. Kirk-Hughes' real property
purchase. Id. (Crotty Aff. at Ex. 1 citing Golub Dep. at 43:16-18;47:1; 71:18-25; 72:1-6; 73:23-
25; 74:1-21; 75:21-25; 76; 79:1-8; 80; 81; 82; 88:25; 89:1-24;)

B. Mr. Golub sues seven defendants (but not Ms. Antoine or Kirk-Scott) on October
30, 2007, obtains a default judgment (on March 11, 2009) that exceeds what Mr. Golub

prayed for in the 2007 complaint, and obtains that default judgment with evidence
regarding only one of the seven defendants.

8. On October 30, 2007, Alan Golub sued Geraldine Kirk-Hughes, Peter Sampson, Kirk-
Hughes Development, LLC, Kirk-Hughés & Associates, Inc., Kelly Polatis, Delano Peterson,
and Lenore Peterson. (Crotty Aff. at Ex. 2, pg. 1)

9. Mt. Golub's October 30, 2007, Complaint asked for, infer alia, (a) "Judgment in favor of
Plaintiffs for all claims against Defendants in an amount to be proven at trial, but more than the
jurisdictional amount of $10,000.00" and (b) "pre-judgment interest." (Crotty Aff. at Ex. 2, pg.
8) A single sentence in the complaint alleged that defendant "Peterson did not pay Golub the
$941,000 under the Listing Agreement..." Jd. at 5.

10. On June 11, 2008, Mr. Golub filed the "Affidavit of Alan Golub in Support of Motion

for Default Judgment Against Kelly Polatis" and defendant Kelly Polatis only. (Crotty Aff. at

Ex.2,pg. 9)
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11. Exhibit 1 to Mr. Golub's June 11, 2008, Affidavit is what Mr. Golub calls a "listing
agreement”. Mr. Golub testifies in his affidavit that pursuant to the "listing agreement” he is
entitled to $941,000.00. (Crotty Aff. at Ex. 2, pg 9) The two page hand written "listing
agreement" does not contain the number $941,000.00 or state that Mr. Golub is (or was) entitled
to that amount of money. /d. at 12-13. Those omissions were for good reason, for Mr. Golub
testiﬁedvthat he was not entitled to $941,000.

12.  On October 22, 2008, Kirk-Hughes Development, and others, filed a copy of certain
Requests for Admission that were propounded on Mr. Golub. (Crotty Aff. at Ex. 2, pg. 14) The
Requests for Admission cited September 25, 2007, deposition testimony from Mr. Golub in
which Mr. Golub did not characterize the $941,000 as his real estate commission but "the real

estate commission” and stated that "the total commission to all real estate agents would have

been 941". Id. at 24-25 & Crotty Aff. at Ex. 1 citing Golub Dep. at 147:9-25; 148:1-17. Mr.
Golub then testified to the identities of the other real estate agents who would share the
$941,000. Id. Specifically, Mr. Golub testified that the Darlene Moore would receive $109,640,
Tomlinson Black would receive $191,870, Pacific Real Estate would receive $154,872.50, and
Mr. Golub would receive $464,617.50. Id. Additionally, Mr. Golub testified that he (Golub)
would pay Darlene Moore a two percent commission based of the sale of the Peterson property.
(Crotty Aff. at Ex. 1 citing Golub Dep. at 193:3-18)

13.  On February 26, 2009, attorney Michael Howard (who represented Mr. Golub in the
above-referenced litigation), moved, under LR.C.P. 55(b)(1) for a Motion for Default Judgment.

Id. at 29. The memorandum in support of the default motion was supported by a February 18,
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2009, Affidavit of Michael Howard, and the June 10? [sic], 2008, Affidavit that Alan J. Golub
filed against Kelly Polatis and Kelly Polatis only. (Crotty Aff. at Ex. 2, at pg. 9-13, 29-31) The
February 26, 2009, motion for default against Kirk-Hughes Development, LLC (and others) was
not supported by "an affidavit of the amount due showing the method of computation, together
with any original instrument evidencing the claim" against defendant Kirk-Hughes
Development, LLC (or any other defendant besides Polatis) as required by IRCP 55(b)(1) - - - it
was only supported by an Affidavit of amount due against Kelly Polatis and Kelly Polatis only.
Id.

14.  On March 11, 2009, the Court signed Mr. Golub's Judgment but did not execute a IRCP
54(b) certificate. (Howard Aff. Ex. 8). The March 11, 2009, Judgment listed: "principal
judgment amount" as $941,000, "pre-judgment interest: 12% to run from March 11, 2005
through the date of this Judgment," and "post judgment interest." Id. By way of contrast, Mr.
Golub's October 30, 2007, Complaint did not (a) ask for $941,000 from any defendant, (b) seek
12% interest from any defendant, or (c) seek any prejudgment interest from any defendant.

(Crotty Aff. at Ex. 2, pg 1-8)

C. Mr. Golub settles with two (of the seven) defendants in July 2010, re-records the
March 11, 2009, default judgment on October 28, 2010, but the re-recorded defauit
judgment does not take into account the monies received from the two settling defendants.

15.  On or about July 8, 2009, Mr. Golub settled his claims with defendants Delano and

Lenore Peterson. (Crotty Aff. at Ex. 2, pg. 40, lines 5-6)

2 The reference to the June 10, 2008, Golub Affidavit was a typographical error. The docket
contains no evidence of a June 10, 2008 Golub Affidavit but does contain evidence of a June 11,

2008 Golub Affidavit. (Crotty Aff. at Ex. 3)
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16.  On or about July 23, 2009, Mr. Golub moved to have the Court issue a Rule 54(b)
certificate against all defendants but Kirk-Hughes Development, LLC. (Crotty Aff. at Ex. 2, pg.
43) In seeking the Rule 54(b) certification Mr. Golub admitted that there were "technically still
parties" to the case but claimed that "immediate entry of judgment will allow Golub the
opportunity to begin execution upon the assets of the Defendants." /d. at 44, lines. 15-18.

17.  On August 10, 2009, the Court executed the Rule 54(b) certificate. (Howard Aff. at Ex.
21)

18. On August 25, 2009, Mr. Golub recorded the March 11, 2009, Judgment but not the
signed Rule 54(b) certificate.

19.  On July 15, 2010, defendants Delano and Lenore Peterson filed a "Full Satisfaction of
Mediated Settlement Agreement." (Crotty Aff. at Ex. 2, at pg. 46-48) The amount of the
settlement agreement is not known but both Mr. Golub and Mrs. Golub signed the document. Id.
at pg. 47) Although the settlement amount is not known, it is likely significant for the Petersons
had the financial wherewithal to pay the entire $941,000 judgment as Mr. Golub admits that the
basis for the October 2007 action is "based upon the sales price of $5,482,000 for the [sale of]
the Peterson property." (Crotty Aff. at Ex. 2 pg. 24)

20.  On September 17, 2010, Kirk-Scott, Ltd.'s agent recorded the Deed of Trust. (Howard
Aff. at Ex. 5)

21. On October 28, 2010, Mr. Golub re-recorded the March 11, 2009, Judgment but that
Judgment did not contain a Rule 54 certificate. (Howard Aff. at Ex. 8) Additionally, the re-

recorded Judgment did not take into account the amount Mr. and Mrs. Golub received from the

DEFENDANT KIRK-SCOTT, LTD.'S COMBINED CROTTY & SON LAW FIRM, PLLC
STATEMENT OF FACTS - 8 N .

421 W. Riverside Avenue, Suite 1005
Golub vs Kirk-Hughes, etal 41501-2013 and 41505-2013  Spokane, Washington 99201-0300 121 of 584

Phone: 509.850.7011
Email: matt@crotltyandson.com




O &0 3 O WL B W N e

NN NN N NN NN s e s e e e e e ks
oo ~J O W B W e OO RN Y N R W= O

Peterson defendants as a result of the July 2010 settlement - - - it sought the same $941,000

amount as before. See id.

DATED this 14th day of June 2013.

SR

MATTHEW Z. CROTTY,, ISB: 8653
421 W. Riverside Ave. Ste-+005
Spokane, WA 99201

Telephone: (509) 850-7011

Email: matt@crottyandson.com

Attorney for Defendant Kirk-Scott, Ltd.
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CERTIFICATE OF SERVICE

I hereby certify that on the 24th day of June 2013, I have emailed the document to the
following participants at the addresses listed below:

Michael T. Howard, ISB No. 6128
Winston & Cashett

250 Northwest Boulevard, Suite 206
Coeur d’ Alene, Idaho 83814

Email: mth@winstoncashatt.com
Attorney for Plaintiffs.

Douglas S. Marfice

Ramsden & Lyons

P.O. Box 1336

Coeur d' Alene, ID 83816

Email: dmarfice@ramsdenlyons.com

Attorney for Defendant Tomlinson North Idaho, Inc.

Michael S. Bissell

Campbell & Bissell, PLLC

820 W. 7th Ave.

Spokane, WA 99204

Email: mbissell@campbell-bissell.com

Attorney for Defendant Kirk-Hughes Development, LLC

ESTV’\’ PLLC

RYANM BEST, ISM 92 Y7
Attostey for Defendant Kirk-Scott, Ltd.
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Attorneys for Defendants

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

ALAN GOLUB and MARILYN GOLUB

husband and wife, ,
Case No. CV13-866

Plaintiffs, Case NowCV07-80

Vs. AFFIDAVIT OF MATTHEW Z.
CROTTY IN RESPONSE TO
KIRK-HUGHES DEVELOPMENT, LLC and PLAINTIFFS' MOTION FOR
Delaware limited liability company; KIRK- SUMMARY JUDGMENT AND IN

SCOTT, LTD a Texas corporation, SUPPORT OF KIRK-SCOTT, LTD.'S
INTERNAL REVENUE SERVICE; MOTION TO VACATE PLAINTIFFS'
TOMLINSON NORTH IDAHO, INC., an DEFAULT JUDGMENT

Idaho corporation

Defendants.

STATE OF WASHINGTON )
: SS.

County of Spokane )
L, MATTHEW Z. CROTTY, being first duly sworn on oath, say:
1. I am the attorney for Kirk-Scott, Ltd, defendant in the above-captioned actions.

2. This affidavit is submitted in response to plaintiffs' May 3, 2013, Motion for

CROTTY & SON LAW FIRM, PLLC

_ 421 W. Riverside Avenue, Suite 1005
Golub vs Kirk-Hughes, etal 41501-2013 and 41505-2013 Spokane, Washington 99201-0300 124 of 58
Phone: 509.850.7011

AFFIDAVIT OF MATTHEW Z. CROTTY - |

o ) A

FiLen " OF KO%OTENA 158
Matthew Z. Crotty
ISB #8653
CROTTY & SON LAW FIRM, PLLC AM 10: [
421 W. Riverside Ave. Ste 1005 |
Spokane, WA 99201 T Cougy
Telephone: (509) 850-7011 %
Facsimile: (509) 703-7957
Email: matt@crottyandson.com // :

Email: matt@crottyandson.com



O 0 N N B W

g
HOWONN = O

16
17
18
19
20
21
22
23
24
25
26
27
28

Summary Judgment and in support of Kirk-Scott's Motion to Vacate Plaintiffs' March 11, 2009
Judgment.

3. Attached hereto as Exhibit 1 are true and correct copies of excerpts of Mr.
Golub's September 25, 2007, deposition. The September 25, 2007, deposition was taken before
certified court reporter Gary E. Heston.

4. Attached hereto as Exhibit 2 are true, correct, and certified copies of the October
30, 2007 Complaint, the June 11, 2008, Affidavit of Alan Golub in Support of Motion for
Default Judgment Against Kelly Polatis, the October 21, 2008, Affidavit of Patrick Miller in
Support of Kirk-Hughes' Motion to Strike, the February 18, 2009, Affidavit of Michael Howard,
the February 26, 2009, Motion and Memorandum for Default Judgment, the July 23, 2009,
Memorandum in Support of Motions to Dismiss Claims Against Peterson, Strike Pleadings,
Motions, and Papers by L. Sanders Joiner, and Issue a Rule 54(b) Certificate of Final Judgment,
and the July 15, 2010, Full Satisfaction of Mediated Settlement Agreement from the Golub v.
Geraldine Kirk-Hughes, et. al., matter CV - 2007 - 0008038.

5. Attached hereto as Exhibit 3 is a true and correct copy of the docket in the CV -
2007 - 0008038 matter.

6. On June 12, 2013, I took the deposition of Alan Golub. At the time of my
execution of this affidavit Mr. Golub's June 12, 2013, deposition has not been transcribed. At
the June 12, 2013, deposition Mr. Golub testified that he entered into a settlement agreement
with Delano and Lenore Peterson, that the Petersons paid him money as part of the settlement
on or about July 15, 2010, and that the money the Peterson's paid him was part of the $941,000

he (Golub) sought in the 2007 lawsuit. At the deposition Mr. Golub admitted that he re-recorded
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his March 11, 2009, default judgment in October 2010 for the same $941,000 even though he
had been paid part of that sum by the Petersons. At the June 12, 2013, deposition Mr. Golub
testified that he thought it was "fair" that he be allowed to recover twice as to the judgment:
once from the Petersons and a second time from the judgment debtors. At the deposition Mr.
Golub refused to disclose the settlement amount he received from the Petersons.

7. Mr. Golub testified at his June 12, 2013, deposition that he knew the Kootenai
County Recorder's office and/or title companies were sources of information as to whether real
property was encumbered by liens, easements, or other instruments.

8. Mr. Golub testified at his June 12, 2013, deposition that immediately following
his acquisition of the March 11, 2009, default judgment it was his expectation that his lawyer
would search out and collect on assets belonging to the judgment debtors. During the deposition
Mr. Golub's lawyer repeatedly instructed Mr. Golub not to answer questions regarding
communication he (Golub) had with his attorney regarding when Mr. Golub's lawyer (read:
agent) learned of the existence of the Kirk-Scott deed of trust and when Mr. Golub's lawyer
disclosed that knowledge to Mr. Golub.

9. At his June 12, 2013, deposition Mr. Golub testified that his lawyer gave him a
copy of the Kirk-Scott deed of trust, that he (Golub) read the deed of trust, and that no words
contained in the deed of trust confused him.

10. [ am an officer in the Washington Army National Guard. I will be out of the
Contiguous United States (CONUS) on military orders from June 16, 2013 through June 29,
2103. During that June 16-29 timeframe it is my understanding that the June 12, 2013

deposition will be transcribed. Since I will be on military orders during that time I will not be
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able to incorporate the transcripts from Mr. Golub's June 12, 2013, deposition into Kirk-Scott's
summary judgment response brief and/or motion to vacate brief. It is my understanding that co-
defendant Kirk-Hughes Development, LLC will supply the relevant pages of Mr. Golub's
deposition as part of its response to plaintiffs' Motion for Summary Judgment and joinder with
Kirk-Scott's motion to vacate. Accordingly, Kirk-Scott incorporates Kirk-Hughes
Development, LLC's factual and evidentiary submission (including Mr. Golub's June 12, 2013,

deposition transcript) by reference, including the deposition pages cited in paragraphs 6-9,

MATTHEW Z. CROTTY

day of, fu'hg, 2013. -
e Too

Notary Public i#/and for the State of

Washington, residing at g& kcuulz
My commission expires: 2-| | & /2015

above.

SUBSCRIBED AND SWORN to before me this
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CERTIFICATE OF SERVICE

I hereby certify that on the 24th day of June 2013, I have emailed the document to the
following participants at the addresses listed below:

Michael T. Howard, ISB No. 6128
Winston & Cashett

250 Northwest Boulevard, Suite 206
Coeur d’ Alene, Idaho 83814

Email: mth@winstoncashatt.com
Attorney for Plaintiffs.

Douglas S. Marfice

Ramsden & Lyons

P.O. Box 1336

Coeur d' Alene, ID 83816

Email: dmarfice@ramsdenlyons.com

Attorney for Defendant Tomlinson North Idaho, Inc.

Michael S. Bissell

Campbell & Bissell, PLLC

820 W. 7th Ave.

Spokane, WA 99204

Email: mbissell@campbell-bissell.com

Attorney for Defendant Kirk-Hughes Development, LLC

RYANM/BEST, ISB: 6792
for Defendant Kirk-Scott, Ltd.
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"Alan Golub

September 25, 2007

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF IDAHO
TOMLINSON BLACK NORTH IDAHO,
INC., an Idaho Corporation,
Plaintiff,
Vs File 06-CV~-0118-EJL
GERALDINE KIRK-HUGHES, an
individual, d/b/a Kirk-Hughes
and Associates; KIRK-HUGHES,
LLC, a Nevada limited
liability company; KIRK-HUGHES
DEVELOPMENT, LLC, a Delaware
limited liability company;
KELLY POLATIS, an individual,
and DOES 1 through 10,

Defendants.
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Page 43

that. I don't know that for sure. I know that Dean
Anderson had conversations about the properties with
Darlene Moore. I don't know for a fact if she had
been to the property or not.

Q. Did Dean Anderson represent to you that
Darlene Moore was coming to look at these properties
for purchasing them individually and/or together?

A. Dean Anderson provided me with
Darlene Moore's name as well as possible clients of
Darlene Moore. Those included I believe a Calvin
Hissom. There was also the names of Larry Latham and
Geraldine Hughes. At the time that's the name I had.

Q. And he provided you with those names
previous to May 20047

A. Yes.

Q. So you started to tell me that you went
to the Atkinson property first on May 8th, 2004; is

that correct?

A. Yes.

Q. And how long were you at the Atkinson
property?

A. Approximately 20 minutes.

0 Did you get out of the vehicle?

A. Yes.

Q Did you walk around?
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Q. What did you say to her?

A. Well, right after that I believe she got
on her cell phone and made a call to her sister in
Texas.

Q. Why do you believe she called her sister
in Texas?

A. To tell her that she is in Idaho and she
just saw a gorgeous piece of property. And it is my
recollection that she wanted her sister to help with
the purchase of the property.

Q. And as you say the property it is your
testimony that you don't know if she was talking
about the Slcan property only or the Sloan property
and the Peterson property combined.

A. I do not.

Q. Is it possible she was talking only about
the Sloan property in those conversations?

MR. HOWARD: Object to form of the question.

MR. HARRIS: Join the objection. Calls for

speculation.
Q. You can answer.
A. It is possible.
Q. Did you look at anything else on the

Sloan property other than the house, and then you

said you drove to the other end of the property and
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the buyer would be. I am not sure if it was from
Ms. Kirk-Hughes or from Ms. Moore.

Q. Okay. ©So it is possible it was Ms. Moore
sitting there telling him how to fill out this
document out.

A. It is possible.

Q. Okay. Was Ms. Kirk-Hughes sitting there
listening, if you recall?

A. I believe they were both there.

Q. And was there conversation between
Ms. Kirk-Hughes and Ms. Moore about why Darlene Moore
was going to be the buyer of the property?

A. I don't recall.

Q. Okay. So you don't recall hearing any
conversation between the two of them as to why
Darlene Moore was purchasing the Peterson property?

‘A. Not really. |

0. After the Exhibit #8 was filled out and
signed by the parties on May 8th, 2004, was it your
belief then that Darlene Moore was purchasing the
Peterson property and Geraldine Kirk-Hughes was
purchasing the Mavis Sloan property?

A. It was my —-- it was my belief that
Geraldine was purchasing both properties.

Q. Why?
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A. Because she wanted it to set up a meeting

with her sister to come out to see all the
properties, both properties. But it was also my
impression that Ms. Kirk-Hughes didn't have the

capital to acquire either of the properties, but she

was looking for her sister's assistance in purchasing

the property.

0. Did she talk to you about having a
meeting? Did Ms. Kirk-Hughes talk to you on May 8th,
2004, while you were at the resort about having a
meeting with her sister and bringing her sister out
to look at the property?

A, No.

0. What led you to believe that she wanted
her sister to come out and look at the properties?

A. That was a subsequent conversation.

Q. When?

A. I think it was communicated through Dean
approximately -- and I am not quite sure, but in
about a week -- a week, 10 day period after that.

Q. Okay. So you didn't have this
conversation directly with Geraldine Kirk-Hughes,
Dean Anderson relayed that information to you; is
that correct?

A, That's correct.

Page
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Q. My original question was what led you to
believe on May 8th, 2004, when you left the
Coeur d'Alene Resort that even though Darlene Moore
was listed as the buyer on the Peterson contract that
Geraldine Kirk-Hughes intended on buying that
property?

A. The only thing I can think was that
Darlene made a check out to Tomlinson Black for the
earnest money. But she stated she does not have the
money in her account to -- for that check. And I
heard Ms. Kirk-Hughes state that she would -- when
they got back to Las Vegas, would give her the money
to cover the check.

Q. So that conversation is what led you to
believe Ms. Kirk-Hughes was going to purchase the
Peterson property?

A. That if she was going to provide $50,000
to Darlene Moore was my impression. I didn't know
this for a fact, but it was my impression that she
was going to give her the 50,000 to cover the earnest
money, that she was interested in purchasing the
property.

Q. So after May 8th, 2004, after you left
the resort that day what was the next contact you had

with Geraldine Kirk-Hughes?

Page
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A. I believe my next contact was when we had
the meeting at the Coeur d'Alene Resort.

Q. What meeting at the Coeur d'Alene Resort?

A. There was -—- it was a meeting set up at
the request of Dean Anderson to bring together a
group of professionals in development to present how
large parcels similar to the Peterson Mavis parcels
can go from undeveloped land into a golf course
development.

Q. And you said Dean Anderson was putting
this meeting together?

A. Yes. And I worked with Dean to get a
team of people together to make that presentation.

Q. Previous to that meeting, or previous to
helping Dean put together this presentation that you
have testified about, did you visit Ms. Kirk-Hughes
in Las Vegas?

A. No.

Q. Did you visit Ms. Kirk-Hughes in
Las Vegas after this meeting?

A. Yes.

Q. Did you call Ms. Kirk-Hughes in Las Vegas
about this meeting that Dean Anderson wanted you to
help him put together with regards to golf course

size projects?
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Page 75
A. No.
Q. So if she testified -- if Ms. Kirk-Hughes
testified that you called her in Las Vegas to discuss
this presentation with her, is she lying?
MR. HOWARD: Object to the form of the
question.
A. I would have to -- I have to just say
what I testified, that I did not visit her in
Las Vegas and I don't believe I spoke to her in

Las Vegas.

0. Previous to the presentation?

A. Correct.

Q. That 1s your testimony?

A. Yes.

Q. If you know then, how did Ms. Kirk-Hughes

know that this presentation was going to happen and
how did she know to buy airline tickets to be here
for itz

A. I believe she was in communication with
Mr. Anderson.

Q. Did this presentation actually take
place?

A, Yes, it did.

Q. And 1f you already testified to this, I

apologize. But who was present?
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A. Tony Jansen, who was an architect at that
time with ALSC from Spokane, John Lasher from First
American Title, Ron Hazard and Mike Harris with the
Stonehill Group, who were developers of a large
project. Dean was present. I was present.

Ms. Kirk-Hughes was present. Darlene Moore was
present. Ms. Kirk-Hughes husband, Peter was

present. Ms. Kirk-Hughes sister. I believe her name
is Belinda was present. There was also a conference
call to architect Algie Pulley. Also present was the

engineer, Bart North from North Engineering. And I

believe also present was Sherry Howell, who formerly
worked for the county. She was present.

Q. I must say you have the best memory of
anybody we talked to about this presentation as far
as who was present.

A. I don't remember the date.

Q. That's okay. That was my next question
so you are very good. Do you remember the date that
the presentation occurred?

A. No, Ma'am.

Q. So please tell me what was the purpose of
this presentation again?

A. It was my understanding Geraldine wished

to have her sister, who lived in Texas, come up to

T e T T e b v
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1 see Idaho to see the property and to elicit her

2 interest in investing in this project.

3 Q. And so the purpose of the presentation

4 was to --

5 A To —--

6 0 Sell her sister --

7 A. Sell her sister on this project.

8 0 And at the time of the presentation

9 Darlene Moore is still listed as the buyer of the
10 Peterson property; isn't that correct?
11 A. Yes.
12 Q. Within a day of the presentation -- and
13 I'm unclear as to whether it was the day of the
14 presentation, the day before the presentation or the
15 day after the presentation. Did you take a group of
16 people to view Black Rock again and view the Peterson
17 and the Sloan and the Atkinson properties?
18 A. After the morning meeting Gordon -- there
19 were two other people there also at that meeting, I
20 believe. There was a Mike and his wife that somehow
21 had -—- I am not sure -- it just comes back to me.
22 There was a Mike and his wife that were also at that
23 meeting from Las Vegas.
24 Q. Mike Scillian by any chance.
25 A. It could be. And the people that went on

B
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Q. In the clubhouse?

A. Right. There was interest, I believe,
not just with Ms. Kirk-Hughes but this Mike and his
wife were interested in looking at properties. So it
wasn't just showing Ms. Kirk-Hughes and her sister,
but it was also showing this other -- there were
conversations around the dinner table, or the lunch
table, between Gordon and the other people.

Q. What types of conversations was Gordon
having with the members of this lunch?

A. Describing the -- well, basically showing
the project in its greatest light, what lots were
available. And he was talking about the amenities of
Black Rock.

Q. He was trying to sell them property at
Black Rock, wasn't he?

A, Yes.

Q. Were you wanting them to buy property at
Black Rock?

A. Did I want them to buy property? No. I
was there for lunch. I was there to continue -- the
group would go after that to the Peterson and Sloan
properties.

Q. Was Dean Anderson trying to assist any of

the parties that were there that day in purchasing
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property at Black Rock, or selling them property at
Black Rock?

A. I don't know. But I do know if this Mike
Scillian, or anyone that he brought, would -- since
he was the one that initiated the meeting with
Black Rock, you know, those would be his clients.

That's what I thought.

Q. Who initiated the meeting with Black
Rock?

A, Dean Anderson.

Q. So that day you left Black Rock, and

where did you go after that?

A. After Black Rock we went to the Peterson
and Sloan properties.

Q. And which one did you go to first?

A. I believe -- again you drive through the
Peterson property. I am not sure if we did an
overview first by going up the hill through the
Peterson property, but we ended up at the home, the
Mavis Sloan home on the Sloan property.

Q. Did you have any conversations with
Geraldine Kirk-Hughes that day about purchasing the
Peterson property?

A. Not that I recall.

Q. Did you have conversations with any of
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the parties in that group that day about purchasing

the Peterson property?

A. I was basically showing them around the
property. It was to -- my attention actually was
directed primarily at her sister, Belinda. I was

personally showing her the different attributes of
the property, the views, and took her, thinking that
she was the key person that that meeting was set up
for. So I spent my time showing the property to her
Sister.

0. What led you to believe she was the key
person that you needed to show this property to that
day?

A. It was the fact that the meeting was
arranged for her. When we were on the -- when
Ms. Kirk-Hughes had the phone conversation with her
sister she mentioned -- this is at the first meeting
on May 8th —-- she mentioned that her sister lived in
Texas and had two major businesses in the medical
field, that one was equipment, medical equipment for
oxygen, beds, this type of thing, medical equipment.
And also she had another company where she staffed
private nursing, nurses for resident care. And she
described her sister as a very successful business

woman 1n Texas.

Page 81
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1 Q. You already had both the Sloan property

2 and the Peterson property under contract with

3 Geraldine Kirk-Hughes and Darlene Moore so why did

4 you care?

5 A. Because it was my impression that

6 Ms. Kirk-Hughes did not individually have the

7 financial capability to close on the contract.  And

8 in her conversations shé talked about investors that
9 she was looking to interest in the property.
10 Q. But Geraldine Kirk-Hughes as of this date
11 was only under contract on the Mavis Sloan property,
12 she was only under contract for 1.5 million dollars.
13 So you believed on that date she didn't have 1.5
14 million dollars and she needed assistance from

15 investors to close on the Mavis Sloan property?
16. A. Yes, because she called her sister from
17 the property about wanting her to see it.

18 Q. Did Darlene Moore have any conversations
19 with you that day about needing investors to assist
20 her in closing on the Peterson property?
21 A. Not that I can recall.
22 Q. Did Darlene Moore indicate that any of
23 the people that were with you that day were potential
24 investors to assist her in closing on the Peterson
25 property?
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A. Yes.

Q. And previous to me asking you to draw
this map for us today I asked you if you were
familiar with a Mosley property. And your response
was you're not; is that correct?

A. Yes, Ma'am.

0. And you do not know who the parcel owners
are for these two lots in the horseshoe of the
Atkinson property.

A. No, Ma'am.

Q. And the Williams property, did you have a
listing agreement with the Williams to sell that
parcel?

A. It was her -- yes, I had the -- Mavis
Sloan was a family member of Mavis Sloan. So she --

0. Williams is a family member to Sloan?

A. Correct. So she had the permission --
she was able to combine those three lots together to
what we call the Mavis Sloan property.

Q. Okay. ©So on your map the two parcels
that you have identified as Sloan and the Williams
parcel are what make up the entirety of the Mavis
Sloan property that we have been discussing?

A. Yes, Ma'am.

Q. Thank you very much. We were previously
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discussing the presentation that was put together by
Dean Anderson with your assistance for Geraldine
Kirk-Hughes and her sister and other parties, whom
you were able to remember all of them, I believe,
which was amazing. Then we were talking about you
taking certain members of that group out to the
Peterson and the Sloan properties on the morning --
was it the morning of the presentation or the day of

the presentation?

A. It would be the afternoon of the
presentation.

Q. The afternoon of the presentation. And
it was your understanding -- I just want to make sure
the testimony was clear. It was your understanding
that you were showing these properties to --
specifically to Ms. Kirk-Hughes sister Belinda; is

that correct?

A. I was not showing the Black Rock
property.
Q. I apologize, you are correct. The Sloan

and the Peterson property.

A. But I was the listing agent and I was to
show the properties to Ms. Kirk-Hughes' sister
Belinda.

Q. Okay. After that tour that day of the
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1 who is this Kirk-Hughes. And I explained that she

2 was —-- Ms. Kirk-Hughes was the buyer of the property,
3 that she would be the one to purchase the property.

4 Q. Did you call Mr. Peterson and explain

5 that to him, or did you give that to him in written

6 form, do you know?
7 A. I called him.
8 0. I will let the record reflect that

9 Mr. Harris is correct, Exhibit #14 to a previous
10 deposition dated July 6th, 2004, is the original
11 document assigning Darlene Moore's interest in the
12 Peterson contract to Geraldine Kirk-Hughes, the

13 original document.

14 MR. HARRIS: Thank you.

15 (OFF THE RECORD)

16 MR. HARRIS: Let's go back on the record.
17 Q. Did you have any part in preparing

18 documentation that would reflect that Darlene Moore
19 had assigned her interest as buyer in the Peterson
20 property to Geraldine Kirk-Hughes?

21 A. No.

22 Q. Were you presented with any documentation
23 previous to this assignment for you to review and/or

24 look at?

25 A. The assignment documents I believe were
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presented to me by Melodie Jones at First American

Title Company.

Q. Were they presented to you previous to

them being signed or after?

A. I am not quite sure. I don't recall.

Q. As the listing agent for Mr. Peterson
were you under the impression that this assignment by
Darlene Moore to Geraldine Kirk-Hughes would bind
Geraldine to the same terms so to speak that Darlene
had already agreed to? Specifically closing date.

A. Yes.

Q. Did you participate in any communications
with Mr. Peterson about extensions of the closing
date? -

A. Yes.

Q. Were you aware that Mr. Sternberg was
also participating in communications with
Mr. Peterson about extensions of the closing date?
And I say extensions because there were more than
one. |

A. Yes.

Q. And were you authorizing at that time
Mr. Sternberg to call Mr. Peterson and relay
information about extensions of a closing date?

A. Not to negotiate or -- but I allowed
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1 Q. July 27th of 047?
2 A. Approximately. I believe it is that
3 date, July 27th, 04. Plus or minus a couple days.
4 Q. Mr. Golub, you testified previously that
5 you believe Ms. Kirk-Hughes was going to be able to
6 close quickly on the Peterson property. And your
7 belief came from some correspondence that you had
8 received. Is it possible that Exhibit #31 that I am
9 handing you right now is the correspondence that you
10 are referring to?
11 A. No, this is not it.
12 MR. HARRIS: Look at the first page.
13 A. I am sorry. Yes, this is the
14 correspondence.
15 0. Okay. And is this a fax cover sheet to
16 Dean Anderson dated July 29th, 20047
17 A. Yes.
18 Q. And did Mr. Anderson then subsequently
19 send this to you after he received it, do you
20 remember?
21 A. Yes. Or I received it from the title
22 company. I am not quite sure. But I did get a copy
23 of it. |
24 Q. Do you see anything on the front of this
25 document that indicates that it went directly to the
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Page 129 |
Atkinson property on July 30th, 2004?

A. Yes, I was able to do that.

0. When did you become aware that
Ms. Kirk-Hughes did not close on the Peterson
property on November 12th, 20047

A. Please state that again.

Q. Sure. When did you first become aware
that Ms. Kirk-Hughes had not closed on the Peterson
property pursuant to the agreement which stated she
would close November 12th, 200472

A. I called First American Title on the 12th
or 13th and was told by Kathleen that there was no
closure of the transaction.

Q. Did you have any communication with Dean

Anderson about the fact that the closing had not

occurred?
A. I believe I might have.
Q. Would it have been before or after you

talked to First American Title?

A. I am not quite sure.

Q. What was the nature of that conversation
with Dean Anderson with regards to the closing
between Ms. Kirk-Hughes and Mr. Peterson not
occurring?

A. I believe it would have been prior to =--
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didn't like the terms of her financing. I kind of

remember that.

Q.

And that was relayed to you by

Ms. Moore during the September visit?

A,
Q.
A.
Q.
12th, 2004,
property?
A.

Q.

Yes.

What is bridge financing?

Short term private investor financing.
Did you know that subsequent to November

Kelly Polatis purchased the Peterson

Yes.

As you sit here today did you know that

that occurred?

A.

Q.

after.

A.

Yes.
When did you find that out?

I believe after November 12th, shortly

And who told you that?

I believe the title company, First

American Title.

Q.

Do you believe First American Title

Company informed you that Mr. Polatis had purchased

Mr. Peterson's property?

A.

Q.

When did I find out?

That Mr. Polatis had purchased
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Mr. Peterson's property.

A. You said November 12th. He purchased it
in May, I believe, of 2005.

Q. My original question was when did you --
did you know that Mr. Polatis first purchased -- I'm
SOrry.

Did you know that Mr. Polatis purchased the
Peterson property? And you said yes, I did. And I
said, When did you first find that out?

A. In March. March of 2005.

Q. Okay. So your previous testimony was
that you found out shortly after November 12th.

A. It did not close. Did not close.

Q. But now -- your testimony is that you
found out in March of 2005 that Mr. Polatis had
purchased Mr. Peterson's property.

A. Yes.

Q. Did you have any conversations with
Mr. Anderson about the fact that Kélly Polatis had
purchased the Peterson property?

A. No.

Q. Did you have any conversations with
anyone about the fact that Kelly Polatis had
purchased Mr. Peterson's property?

A. My attorneys.
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1 But I think that is where that name might have come

2 up.

3 Q. So other than the two incidents you have
4 testified to prior to the end of September, 2004, you
5 had no other interactions with Kelly Polatis?

6 A. None.

7 Q. Did you have any forewarning that

8 Mr. Polatis was going to be visiting with your

9 client, Mr. Peterson, in Alabama towards the end of
10 September, 20047

11 A. No, sir.

12 Q. Are you aware that as a result of that

13 meeting Mr. Peterson agreed to another extension to
14 the closing date and signed a document which he faxed
15 directly to First American Title Company?
16 A. Yes, I am.

17 0. Let me hand to you, Alan, what has been
18 marked as Exhibit #37 in this case. It is a two-page
19 document. Would you look through both of those pages
20 please. Have you seen Exhibit #37 before, Alan?
21 A. Yes.

22 Q. When did you receive a copy of that?
23 A. I was given a copy by Melodie Jones from
24 First American Title.

25 Q. And was that how you became aware that
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acting as her agent?

A. I am not sure she used those words, but
she said she was under a lot of stress and she needed
help in getting an extension.

0. Now I believe you testified this morning
that for this particular extension, the one that was
entered into towards the end of September 2004, you
had actually recommended to Delano Peterson that he
not grant another extension. Did I hear that
correctly?

A. That's correct, sir.

Q. And why did you recommend that at that
time?

A. Because of communications that
Ms. Kirk-Hughes had with Melodie Jones at First
American Title that she had her financing in place.
There was a Dr. McDonald that had the ability to
close on the transaction.

Q. So was 1t your recommendation to
Mr. Peterson, let's not give them another extension
and force them to close with the financing they have?

A. Yes.

Q. Prior to the end of September 2004, had
there ever been a request made to you as

Mr. Peterson's agent that Mr. Peterson consider
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happened‘Mr. Carey called me and gave my name to --

actually, Mike Carey and Dean Anderson and I all went

to Candlelight Christian Fellowship, went to the same

church. So during the conversations -- and he must
have talked to other agents too, you know, who knows
of waterfront property. And then what I remembered
was of the fact that Marcheaso and Sternberg had
worked on -- had the property out with the Mavis
Sloan and Peterson property. So what I did was made
contact with -- with Dean Anderson. And that's how
we got together.

Q. So did you actually make contact with
Dean Anderson prior to acquiring the listing

agreements on either the Sloan or the Peterson

property?
A. The answer 1is yes.
Q. And during that contact you became aware

that Dean had potential clients who were interested
in lake property.

A. Yes.

Q. And when did you find out who those
clients might be? When did you first hear the names
Darlene Moore or Geraldine Kirk-Hughes?

A. Near the end of April.

Q. 2004. So you agreed to give Tomlinson

Page 152
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Page 153 :
1 Black a three and a half percent commission because

2 Dean brought the purchasers to the table.

3 A. Yes.
4 Q. In the real estate parlance he was the
5 procuring cause, for finding buyers for the

6 property.

7 A. That's correct.
8 0. Now you talked about your listing
9 agreement with Mavis Sloan being the first net

10 listing agreement that you had used.

11 A. Yes.

12 0. And when you first met with Mr. Peterson
13 you gave him a copy of an agreement that you had --
14 this is something that had you prepared, or was it

15 just a form agreement that you kept?

16 A. What I had was a standard two —-- we don't
17 have the multiple listing documents. It was a

18 standard two-page document that we had, but it really

19 didn't fit -- the categories really didn't fit for a

20 net listing agreement. So I also gave him what we
21 called the blue sheet, which is the agency card.

22 It's your first contact with who are the potential
23 clients we are to give the card that defines agency.
24 I gave that both to him. He had stated that he was

25 well versed in writing contracts and he would prefer

" Golub vs Kirk-Hughes, etal T U41501:2013'and 41505-2013 T R T RRA
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Page 164

MS. JOVICK: No. This is marked as Exhibit #14
in a prior deposition. Would you review that
please? I will represent to you that that is a
document that I obtained out of the escrow files from

First American Title Company in this case.

A. Okay.

Q. Have you ever seen Exhibit #14 before?
A. I don't remember seeing it, sir.

Q. Okay. Do you have any understanding

about who prepared Exhibit #147

A. I don't.

Q. Do you have any recollection that on or
about July 6th, 2004, there was some discussion about
having a formal assignment done from Darlene Moore to
Geraldine Kirk-Hughes on the Peterson contract?

A. I don't remember that, sir.

Q. Do you remember Melodie Jones, or anybody
else from First American Title Company questioning
the necessity of having a written assignment from
Darlene Moore to Geraldine Kirk-Hughes on the

Peterson contract?

A. Yes.
Q. What do you remember about that?
A. Melodie Jones says everything has to
be -- escrow companies work everything has to be in

TGN V8 KIFKEHUGhES, tar 50207 3 ANG AT 05 2 3 S S BB 6f*584"“”“""‘”‘""2
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Page 165

writing and they need a formal assignment.

Q. When did she say that to you?

A. I don't ——- it was during this whole
process. I am not sure of the exact date.

Q. Did you have any understanding abouﬁ why

this has handwritten notations on there about it
being resent July 28th, 20047

A. This is the first time I have seen this
document. I believe the time frame around July 6th
was the time that Ms. Kirk-Hughes and I talked about
the assignment of the Atkinson piece to her too. She

was very much interested in closing on the Peterson

property to the point that if I close on

Mr. Peterson's property, I have the right to bﬁy your
property. So we all knew that she was interested in
all three properties during this time period.

Q. And I think you have that assignment in
front of you still. I will pull that out. That's
Exhibit #20. That's the document you are referring
to aboﬁt the assignment of the Atkinson property?

A. Right. They are about the same time.
Your document is shown as July 6th. And my
assignment is July 8th, two days later. So by this
time I believe she already purchased the Mavis Sloan

property. And there was interest now in acquiring
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1 Q Is this in your handwriting?

2 A. Yes, sir.

3 Q And is that your signature down below?

4 A It is, sir.

5 Q. And you're agreeing to pay Darlene Moore

6 a two percent commission on the selling price of

7 certain properties?

8 A. That is correct.

9 0. And the properties described there by
10 parcel number are the properties that comprise the

11 Peterson property.

12 A. Yes, sir.

13 Q. And this two percent commission that you

14 would be paying to Darlene Moore was not coming out

15 of any commission you were paying to Tomlinson Black

16 or Dean Anderson?

17 A. It was in addition to the three and a

18 half percent, yes, sir.

19 Q. Let me hand you what has been marked as

20 Exhibit #17.

21 MR. HARRIS: Have you got that one?

22 MS. JOVICK: No.

23 0. Exhibit #17 appears to be a letter from

24. Algie Pulley to Geraldine Kirk—Hughes setting forth a

25 preliminary construction budget for building a golf
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1 CERTIFICATE

2

3 I, Gary E. Heston, do hereby certify

4 that pursuant to the Rules of Civil Procedure, the

5 witness named herein appeared before me at the time

6 and place set forth in the caption herein; that at

7 the said time and place, I reported in stenotype all

8 testimony adduced and other oral proceedings had in

9 the foregoing matter; and that the foregoing transcript

10 pages constitute a full, true and correct record of such

11 testimony adduced and oral proceeding had and of the

12 whole thereof.

13

14 IN WITNESS HEREOF, I have hereunto set my

15 hand this 6th day of October, 2007.

16

17

18 Signature Expiration Date

19
20
21
22

23

24

25
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CERTIFICATE OF TRUE COPY

I, Kally Mohler, Deputy Clerk for the District Court of Kootenai County, First Judicial
District, State of Idaho, hereby certify that I am an official custodian of the records of
said court, located in the Kootenai County Justice Building, and that the attached
photocopies of documents and court records (48 pages) are true and correct copies of
original documents on file with the above court, kept in the ordinary course of business,
pertaining to Kootenai County District Court case number:

CV-2007-0008038 ALAN GOLUB, ETAL. VS. GERALDINE KIRK-HUGHES, ETAL..

Dated Wednesday, May 08, 2013

Jifford T. Hayes
Erkiof the District Court
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MICHAEL T. HOWARD, ISB No. 6128
WINSTON & CASHATT

250 Northwest Boulevard, Suite 107A
Coeur d’Alene, Idaho 83814

Telephone: (208) 667-2103

KENNETH B. HOWARD, 1SB No.1999
250 Northwest Boulevard, Suite 107A
Coeur d’Alene, Idaho 83814
Telephone: (208) 676-8890

Attorneys for Plaintiffs

STATE OF IDAHO
COUNTY 07 KOOTENAIL S5
I M

20000730 AM1I: 2]

CLERK DISTRICT COURT

DEPUTY

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

ALAN GOLUB and MARILYN GOLUB,
husband and wife,
Plaintiffs,

VS.

GERALDINE KIRK-HUGHES and PETER
SAMPSON, husband and wife; KIRK-
HUGHES DEVELOPMENT, LLC, a Delaware
limited liability company; KIRK-HUGHES &
ASSOCIATES, INC., a Nevada corporation;
KELLY POLATIS, an individual, and
DELANO D. and LENORE J. PETERSON,
husband and wife,

Defendants.

Case NO.CUO:‘ - %058

COMPLAINT AND DEMAND FOR JURY
TRIAL

FEE CATEGORY: A.l1 °

FEE: §$88.00

Plaintiffs allege:

COMPLAINT
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1. PARTIES

1.1

At all relevant times, Plaintiffs Alan J. Golub and Marilyn Golub -

(“Golub”) were husband and wife, residing in Hayden, Idaho.

1.2 Atall relevant times, Defendants Geraldine Kirk-Hughes and Peter Sampson (“Geraldine
Kirk-Hughes”) were a married couple residing in Las Vegas, Nevada.
1.3 At all relevant times, Defendant Kirk-Hughes Development, LLC (“K-H Development™)
was an active Delaware limited liability compar;y with members domiciled in Kootenai
County, Idaho and had its principal place of business in Kootenai County, Idaho.
1.4 At all relevant times, Defendant Kirk-Hughes & Associates, Inc. (“K-H Associates™) was:
an active Nevada corporation.
1.5 At all relevant times, Defendant Kelly Polatis (“Polatis™) was an unmarried individual
residing in Carlsbad, California.
1.6 A;{ all relevant times, Defendants Delano and Lenore Peterson (“Peterson’) were husband
and wife with their principal residence in Huntstville, Alabama.
2. JURISDICTION/VENUE
2.1 The acts giving rise to Plaintiffs’ clain;ls occurred in Kootenai County, Idaho.
2.2 Jurisdiction and venue are proper in this Court.
3. FACTUAL ALLEGATIONS
3.1 At all relevant times Golub was a licensed Idaho real estate agent working with Pacific
Realty.
3.2 Geraldine Kirk-Hughes is an officer of K-H Associates, and the managing member of K-
H Development.
COMPLAINT LAW OFFICES OF
PATE Ll & Ottt
OO aoe) serzias
FAX (208) 7652121
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3.6

3.7

3.8

3.9

3.10

3.11

COMPLAINT

PAGE3

Polatis was, at all relevant times, an agent of Geraldine Kirk-Hughes, K-H Associates,
K-H Development.

Petersons were, at all relevant times, the owners of approximately 518 acres near Beauty
Bay in Kootenai County, Idaho (the Peterson Property).

On or about April 22, 2004 Golub and Pacific Realty entered into a “Listing Agreement”
with Petersons for the sale of the Peterson Property, which entitled Golub and Pacific

Realty to payment of a commission upon finding a buyer for the Property.

Golub has been assigned all right, title and interest to any claims which Pacific Realty

may have in this matter and is a successor in inferest to those claims which he asserts 4

here.

Through Golub’s efforts, Peterson entered into a written sales agreement to sell the
Peterson Property to Geraldine Kirk-Hughes. |

Over the course of several months, several extensions were obtained from Peterson of
the closing date in order to obtain financing and perform feasibility studies on the
Peterson Property.

Polatis visited Peterson in Alabama on behalf of Geraldine Kirk-Hughes to obtain an
extension of the closing date to November 12, 2004.

To assure the sale of the Peterson Property would close by November 12, 2004, Golub
conditionally assigned his interest in an adjacent piece of lake-front property (the
Adkinson Property) to Kirk-Hughes.

Geraldine Kirk-Hughes did not close on the Peterson Property by the November 12,

2004 closing date and Peterson paid Golub nothing under the Listing Agreement.

LAW OFFICES OF

Dbrdirre & Cordibess
250 NORTHWEST BLVD., SUITE 107A
COEUR D'ALENE. IDAHO 83814
(208) 667-2103
FAX (208) 765-2121
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3.12  Notwithstanding the failure of Geraldine Kirk-Hughes to close on the Peterson Property
by November 12, 2004, title to the Adkinson Property was transferred to. Geraldine Kirk-
Hughes assignee, K-H Associates.

3.13  Notwithstanding the failure of Geraldine Kirk-Hughes to close on the Peterson Property
by November 12, 2004, between November 12, 2004 and March 11, 2005 Geraldine
Kirk-Hughes continued to access the Peterson Property and made efforts toward
development of the Peterson Property with Petersoﬁ’s knowledge and permission.

3.14 In his discussions with Peterson, Polatis represented to Peterson that the Listing
Agreement with Golub was illegal and that Peterson would benefit from selling the
Peterson Property directly to Polatis.

3.15  Peterson was aware that if he sold the Péterson Property to-Polatis, it would ultimately
be transferred to Geraldine Kirk-Hughes or an entity she was involved with, but did not
want to transfer title directly to Geraldine Kirk-Hughes.

3,16 On March 1, 2005, Polatis entered into a written agreement with Peterson to purchase
the Peterson Property and took tiﬂe to it on March 4, 2005.

3.17 On March 11, 2005 Polatis transferfed title in the Peterson Property to K-H
Development, whose managing member is Geraldine Kirk-Hughes.

3.18 On April 18, 2005, K-H Associates, whose sole owner is Geraldine Kirk-Hughes,
transferred title in the Adkinson property to K-H .Develobment.

3.19 By April 18, 2005, Geraldine Kirk-Hughes, as managing member of K-H Development,
had acquired title to both the Adkinson and Peterson Properties.

COMPLAINT
PAGE 4 Wlintions & Gt
250 NORTHWEST BLVD., SUITE 107A
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3.22

3.23

As aresult of Peierson’s sale of the Peterson Property to Polatis and subsequent transfer
to K-H Development, Petersons 1'§cei\'ed roughly $500.000 more than they would have
by selling the Peterson Property to Geraldine Kirk-Hughes.

As a result of Peterson’s sale of the Peterson Property to Polatis and subsequent transfer
to K-H Development, Geraldine Kirk—Hughes and K-H Development purchased the
Peterson Property for roughly $500,000 less than would have been paid under the
original Real Estate Purchase and Sale Agreemel;t and also acquired title to the
Adkinson Property.

As a result of Peterson’s sale of the Peterson Property to Polatis and subsequent transfer
to K-H Development, Polatis extinguished a large debt owed to Geraldine Kirk-Hughes.
As a result of Peterson’s sale of the Peterson Property to Polatis and subsequent transfer
to K-H Development, Peterson did not pay Golub the $941,000 commission under the

Listing Agreement and Golub lost his interest in the Adkinson Property.

4. FIRST CAUSE OF ACTION — BREACH OF CONTRACT

4.1  Plaintiffs re-allege paragraphs 1.1 through 3.23 of the Complaint as though fully set forth
herein.
42 By virtue of the Listing Agreement, Petersons were under a contractual obligation to pay
Golub the agreed-to commission so long as Golub’s efforts were the procuring cause of
the sale of the Peterson Property.
4.3 The sale of the Peterson Property to Polatis was a direct result of Golub’s efforts.
44  Petersons breached their contractual obligations when they failed to pay Golub a
commission after selling the Peterson Property to Polatis.
COMPLAINT LAW OFFICES OF
PAGE 5 Windcon & Coaibats
250 NORTHWEST BLVD., SUITE 107A
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4.5 As a direct and proximate result of said breaches, Golub has been damaged in an amount

{0 be proven at trial.

SECOND CAUSE OF ACTION - BREACH OF DUTY OF GOOD FAITH

W

5.1 Plaintiffs re-allege paragraphs 1.1 through 4.5 of the Complaint as though fully set forth
herein.

5.2 By virtue of the Listing Agreement, Petersons owed Goh;b an implied duty of good faith.

53  Petersons breached their duty of good faith when they failed to pay Golub the
commission owed and otherwise acted to frustrate and circumvent the contractual
obligations of the Listing Agreement.

5.4 As a direct and proximate result of said breaches, Golub has been damaged in an amount
to be proven at trial.

6. THIRD CAUSE OF ACTION — TORTIOUS INTERFERENCE WITH CONTRACT

6.1 Plaintiffs re-allege paragraphs 1.1 through 5.4 of the Complaint as though fully set forth
herein.

6.2  Defendants were aware of the Listing Agreemeﬁt between Petersons and Golub.

6.3  Defendants intentionally interfered with the contractual relationships and expectations of
Golub when they acted to frustrate and circumvent the purpose of the Listing Agreement.

6.4  As adirect and proximate result of said breaches, Golub has been damaged in an amount

to be proven at trial.

COMPLAINT LAW OFFICES OF
PAGE 6 . L vinstore & Erdtiads
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7. FOURTH CAUSE OF ACTION - FRAUD
7.1 Plaintiffs re-allege paragraphs 1.1 through 6.4 of the Complaint as though fully set {orth
herein.
7.2 Defendants Geraldine Kirk-Hughes, K-H Associates, and K-H Development, through
words and conduct, intentionally misrepresented their intent to close on the Peterson
Property. Specifically, said Defendants repeatedly assured Golub that the Peterson
~ Property would close at a time when Kirk-Hughes acceptéd the assignment to purchase
the Atkinson property and while Polatis was brokering an alternate purchase of the
Peterson Property for Defendants’ benefit.
7.3 Golub reasonably relied upon Defendants’ material misrepresentations when title to the
Adkinson Property passed to K-H Associates in the absence of a closing on the Peterson
Property.
7.4 As a direct and proximate result of Defendants’ conduct as described, Golub has been
damaged in an amount to be proven at trial.
8. FOURTH CAUSE OF ACTION — QUANTUM MERUIT
8.1  Plaintiffs re-allege paragraphs 1.1 through 7.4 of the Complaint as though fully set forth
herein.
82  Golub provided valuable realtor services to Petersons through which the Peterson
Property was sold for Petersons’ benefit.
8.3 Plaintiffs are entitled to the reasonable value of the services provided in an amount to be
proven at trial.
COMPLAINT
2 COEUR DALENE, IDAHC 83614
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9. FIFTH CAUSE OF ACTION - CONSPIRACY TO DEFRAUD

9.1

9.3

Plaintiffs re-allege paragraphs 1.1 through 8.3 of the Complaint as though fully set forth
herein.

Defendants conspired to deprive Golub of the benefits of the Listing Agreement and
thfough their actions, furtherea that conspiracy.

As a direct and proximate result of Defendants’ conduct as described, Golub has been

damaged in an amount to be proven at trial.

10. DEMAND FOR JURY TRIAL

10.1

Pursuant to I.R.C.P. 38(b), Plaintiffs demand a jury trial consisting of twelve (12) jurors.

W H E R E F O R E, Plaintiffs pray that:

1.

o

4.

5.

Judgment be granted in favor of Plaintiffs for all claims against Defendants in an amount

to be proven at trial, but more than the jurisdictional limit in excess of $10,000.00;

Plaintiffs be granted equitable relief against Defendants;

Plaintiff recover all costs and attorneys’ fees incurred in bringing these claims against
Defendants pursuant to 1.C. §§12-120(3); and 12-121 and other appropriate authority;
Plaintiffs recover pre-judgment interest; and

For such other relief the Court deems Just and equitable.

DATED this _Z}_day of October, 2007. /7/ C/’\/

MICHAEL T. HOWARD, ISB No. 6128
KENNETH B. HOWARD, ISB No. 1999
WINSTON & CASHATT

Attorneys for Plaintiffs

113192
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. ALAN GOLUB ‘and

; '.‘f:,'igff'fzz‘husband and wif

MICHAEL T HOWARD, ISB No. 6128
WINSTON & CASHATT '

250 Northwest Boil] evard, Suite 107A™
Coent d’Alene, Idabo 83814
Telephone: (208) 667-2103 -

KENNETH B. HOWARD, ISB No. 1999

/250 Northwest Boulevard, Suite 107A . .
1l Coeur &’ Alens, Idakic 83814 . .

Telephone: (208) 676-8890

Attorneys for Plaintiffs -

ASSOCIATES, INC., a Nevada corporation;
KELLY. POLATIS, anmdlwdual and’

|| DELANO D. AND LENORE I PETERSON
T '.husband and ”Wlfe S .

7 i S

Plgizitiffg_,. ' o R

-HUGI—IES & |

- 'ﬁéfcn'déﬁts;

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE. .
OF IDAHO IN AND FOR THE COUNTY OF KOOTENAI o

| AFFIDAVIT OF ALAN GOLUB.IN SUPPORT’; o

OF MOTION FOR DEFAULT .TUDGI\IENT

- AGA]NST KELLY POLATIS
'_"GERALDINE KIRK-HUGHES and PETER )
SAMZPSON husband and w1fe KIRK- o
‘HU GHES DEVELOPMENT LLC, a Delaware
Timited Liability company; KIRK

AFFIDAVIT OF ALAN GOLUB -
PAGE 1
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ALAN J. GOLUB, being first duly sworn and upon oath, deposes and states as fo];].ows:

I. = That I am a Plaintiff in the above .matter -and ﬁave knoWledge of the facts and.

|Ieircumstances in this case. . .-

2. Thét lam a licaﬁsed real estate agent within the State of Idaho.

3. . On April 22, 2004 I entered into a listing agreement with De]ano Peterson for sale his
property, under which he would recewe a net amount of $2 mﬂ]lon f01 the, property on the north side of
H1ghway 97 and $2 ‘million: for the property south of nghway 97 Under ﬂus agreement, 1 Would
receive 100% of any amounts between 34 and $4.4 milhon, and 50% of any, amounts over $4.4 mﬂlmn
""" A trie and correct copy of the listing agreement is attaohed hereto as Bxhibif 1.

5 .. - On May 8, 2004, I procured a $6,000,000.00 dollar offer fro‘m Geraldme Kirk-Hughes to
puxchase The property. This offer was accepted by Peterson and .théiﬁwo eptered into a APU.lPhaSe and sale -
agreemoent. | | | | |

6. - 'The purchase and’sale agreement was later modificd to” reflect a ﬁ'ei{ sals” price of |
$5 482 000 .00 and ultimately set to close on November 12,2004.

7. Peterson s sale to Ms Kirk-Hughes did not close on November 12, 2004, but the property

was ultimately transferred to her on March 11, 2005.

-8 Pursuantto the lisﬁng agreeruent, 1 was entitled to a realtor fee of $941,000.00 from the

Il sale to Ms. Kixk-Hughes.

AFFIDAVIT OF ALAN GOLUB o S . . sy ‘
ypiees Yo dsre & Cadibatst
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| MICHAEL T HOWARD ~

9. Neithier Peterson nor Kirk-Hughes paid my realtor fees.

WA

ALANJ. GO

SUBSCRIBED AND SWORN to before me th1$ [[’ﬁ day of June 2008

i &I
5 :.. : 19}'.‘ %,: :
3 PR zZ Notary Public 1a and | or the State of Tdaho.
: :”% f"a'Llc 2 g Residing at Mcc '
e ST S

My Commission Exp;refs’_: {0 DS D -

 hiereby cértify that I caused a trus and
complete copy of the foregoing to be [X] sailed,
postage prepaid; (] hand delivered; Eé:tl

via facsumle on Iune f 2008 to:
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Patrick E. Miller
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STATE OF 1DAHD la g
COUNTY OF ®KOTTENAL I V¥
FILED:

M N, 3
PATRICK E. MILLER, ISBA #1771 20080CT 22 ARIO: 3L

PAINE HAMBLEN LLP BIERK DISTRIGY JOLAT
701 Front Avenue, Suite 101 «; ,N/)/ A ] C
P.0.Box E : VE & 44, N

Y

Coeur d’Alene, ID 83816-2530
Telephone: (208) 664-8115
Facsimile: (208) 664-6338

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

ALAN GOLUB and MARILYN GOLUB,
husband and wife, Case No. CV-07-8038
Plaintiffs,

vs.
AFFIDAVIT OF PATRICK E.

MILLER IN SUPPORT OF
DEFENDANT KIRK-HUGHES'
MOTION TO STRIKE

GERALDINE KIRK-HUGHES, and PETER
SAMPSON, husband and wife; KIRK-
HUGHES DEVELOPMENT, LLC, a
Delaware limited liability company; KIRK-
HUGHES & ASSOCIATES, INC., a Nevada
corporation; KELLY POLATIS, an individual,
and DELANO D. and LENORE J.
PETERSON, husband and wife,

N’ N N N S N N N N N N N N N N N N

Defendants.

STATE OF IDAHO )
: S8
County of Kootenai )
PATRICK E. MILLER, being first duly sworn upon oath, deposes and states:
1. I am an attorney for Paine Hamblen LLP, and the attorney of record for

Defendants Geraldine Kirk-Hughes, Peter Sampson, Kirk-Hughes Development, I.LC, and Kirk-

Hughes & Associates, Inc. (collectively "Kirk-Hughes") in the above-entitled matter.

ARS8 FRICK E. MILLER 156 RO FEEHREY"T 175 of 584 A
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2.

Attached hereto as Exhibit A is a true and correct copy of Plaintiffs' Responses to
Defendants Kirk-Hughes' Second Set of Requests for

DATED this 225 day of

, 2008.

Patrick E. Miller

SUBSCRIBED AND SWORN TO before me this ZZ QZL day of MOS

Wiy, . :
S Fo0 %, (
\\\\\\ ‘-‘?'B"'.. ..."".rfllla [M { 1)
§ J0TARN 2 NOTARYﬂJBfIC for Idaho
S| wems ¢ = Reslding atLoeur d'Alene |
E—.,: ‘z_-‘;‘m@ * \§ commission expires: 7/10 | 20/ [
s
Dtnpn"
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the Z/dzday of MW ,2008, I caused to

be served a true and correct copy of the foregoing by the method indicated below, and addressed
to the following:

Michael T. Howard % us.mMAL

Kenneth B. Howard ) HAND DELIVERED

WINSTON & CASHATT O OVERNIGHT MAIL

601 W. Riverside, Suite 1900 O0 TELECOPY (FAX) to:

Spokane, WA 99201 (509) 838-1416

Edwin B. Holmes K U.S. MAIL

P. O. Box 569 O HAND DELIVERED

Hayden, ID 83835-0569 [N ] OVERNIGHT MAIL
O  TELECOPY (FAX) to:

762-0199

Bruce Owens % U.S. MAIL

Regina M. McCrea ] HAND DELIVERED

Owens & Crandall, PLLC [} OVERNIGHT MAIL

1859 N. Lakewood Drive, Suite 104 d TELECOPY (FAX) to:

Coeur d’Alene, ID 83814 667-1939

SN

Patrick E. Miller

HACDADOCS\34050\00003\PLEAD\C0182494.D0C

AFRHS XVIEF 0P 1% cx E. MILLER 1SOOPOP 8T RRE0 S 177 of 584
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H MICHAEL T. HOWARD ISB No, 6128
1| WINSTON & CASHATT '

_Attorneys for Plaintiffs

GERALD]NE KIRK-HUGHES and PETER

husbandandmfe

WINSTON & CASHATT /" 9x:509-838-1416 Oct 15 2

250 Northwest Boulevard, Suite 107A
Coeur d’Alene, Idaho 83814
Telephone: (208) 667-2103 .

KENNETH.B. HOWARD, ISB No, 1999
250 Northwest Boulevard, Suite 107A
Coeur d’Alene, Idaho 83814 ’
Telephone: (208) 676-8850

IN THE DISTRICT COURT OF THE F]RST JUDICIAL DI
OF IDAHO, IN AND FOR THE COUNTY OF

i) CaseNo. cv07
Plaintiffs,

SAMPSON, husband and w1fe KIRK as
HUGHES. DEVELOPMENT LLC a Delaware '
limited liability company; KIRK-HUGHES &
ASSOCIATES, INC,, 2 Nevada corporation;
KELLY POLATIS, an mdlvldual and
DELANO D. AND LENORE J PETERSON '

ﬁDéfé’ﬁ’&émé‘. |

ALAN GOLUB andMARILYN GOLUB
~husband and wife, ‘ . T .

"!16:47 P.02

STRICT OF THE STATE
KOOTE'NAI ’

. o e ..+ .. | PLAINTIFFS RESPONSES TO" '
vs., ... . . . . .. | DEFENDANTSKIRK-HUGHES" SECOND -
| SET.OF REQUESTS FOR'ADMISSIONS -

P

TO: . PLAINTIFFS AND,TO YOUR ATTORNEY, Michagl T. Howard

YOU WILL PLEASE TAKE NOTICE that Defendants Geréldinc Kirk-Hughes and Peter

Sampson, Kirk-Hughes Development, LLC, and Kirk—Hughes

PLAINTIEFS’ RESPONSES TO DEFENDANTS KIRK-
HUGHES SECOND SET OF REQUESTS FOR o N
© ADMISSIONS:=PAGE - T N PO

& Associates, Inc. (collcc.ti'vcly

LAW OFFICESOF

%mmré” (KM '4

250 MOATHWEST BLYD., BUITE 107A’

RS

FaX (203) 7652123

Golub vs Kirk-Hughes, etal 41501-2013 and 41505-2013
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WINSTON & CASHATT

7T 1%:509-838-1416 Oct 15 2 " 15:47 P.03

hereinafter "Kirk-Hughes"), by and through their counse] of record, hereby request that you admit the

truth of the following Requests for -Admissions within thirty €10 days from service hereof, in -

accordance with the provisions of Rule 26, 36, and 37 of the Idaho Rules of Civil Procedure.

Tdaho Rule of Civil Progedure 37(c) provides that, if a patty falls to admit the truth of any |.
matters rﬁqﬁés;t-cd ﬁnder Idall.l.o.Rul.c: .o:.f Ciy_ﬂ' :I'?roocdllre. 36 _aiid, if.ﬂ:é'paﬂ'y' requesting th'e 'admission.‘

therefore proves the truth of the matter, thc-._C'oiJr't. may award {0 ths requésting party the reasonable -

expenses it incurs in making that proof, including reasonable attorney's fees.”

Tdaho Rule of Civil Procedure 36(a)'providés that each matter for which admission is requested

is admitted wnless, within thirty, (30) days afler service of this request] the party to whom this requestis
direoted serves upon the party aeguesting the a@?’ﬁ@.'a ritten' L
addrg:ssed to the roatter an_d signed by%ﬂxe!pé.rty or by his/her attbrnfry. If objection is made, you must .
state the reasons therefore. If you céﬁﬁipt tristhfully admit or deny the

the reasons why you éarinot,adirﬁt, or c—l:éﬁy the request for.'adr_r;i"s's‘icjri."

atter; you must set forth in detail

A denial shall faitly .m.e,et,,fhe, éubsténc¢ ofa ;equégted' adir%isgion.‘When. good faitli requires that

you qualify éresponse or deny only a part of the matter to wbich an

speclfy SO mucb of it as is true and only qualify or deny the remamdef

a matter unless you have_fu's_t_,mad,éz. ay;.‘re;as.onable‘mqmry ‘and,’ despxte it, the information kuown or-

readily obtainable by you is sufficient to enable you to admit or deny

. DEFINITIONS

it.

In responding to this discbvery, 'plcasé apialyvthe following definitions:

PLAINTIFFS’ RESPONSES TO DEFENDANTS’ KIRK-
HUGHES SECOND SET OF REQUESTS FOR

ADMISSIONS - PAGE 2

Golub vs Kirk-Hughes, etal

" +41501-2013 and 41505—2013

LAW OFFICES OF

W bindiire & Brtibats

20 NORTHWEST, BLVD SUFTE 107A
COEBUR O’ ALENE IDﬂHO 23814
(208) 887-2103
FAX (208) TE5-2121
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answer, under ‘vath,” or objection
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WINSTON & CASHATT S 3x:503-838-1416 Oct 15 Q'f

1, "“You" or "Your" refers to the pa:ty to whom this

responding party) Fu:ther "You" and "Your refer as well to ‘the resp

2. :"Regxstered Buyer conveys the samé Treaning ' as

"Agreement for Potential Land Sale " 51gned by you.

<1

REQUEST FOR ADMISSION NO. 1: Admit that Defend
property for $5 million dollars to Deféndan_t Kelly Polatis..

RESPONSE: Admit. e

REQUEST FOR. ADMISSION NO 2 Adrmt that “yoix!

Potential Land Sale” with Delano Petefson on Apnl 22 2004,

"Agrcement for Potential Land Sale" you signed on April 22, 2004

latex date.

| PLAINTIFFS’ RESPONSES TO DEFENDANTS® KIRK-
HIUGHES SECOND SET OF REQUESTS FOR. _
ADMISSIONS - PAGE 3 o

agent(s) Iepresentanve(s) accoun‘rant(s) and/or mvcs‘ugator(s), as apphcable

o 16:47 P.04

I
I
i
]
i
!
I
I
i

'dlscovery is addressed (i.e., the-

~ .

3. "Commumcatmn(s)" or "Commumcatcd" icfers to tealephone cdlls, e-mails, letters, in-

person meetings, or facsimile transmissions. i

lants Petersons sold the Peterson

efitergd’ into an' "Agreement for

RESPONSE Admit that Golub entered, into 'a real es]tate brokerage agreement ‘with

Delano Peterson regarding the »subjec_t of “Agreement for Potelitij,al Land Sale” ou April 22,2004,
RE_QUEST FOR ADMISSION NO. 3: Admit that E‘{hlblt A is a'true and correct copy of the

RESPONSE: Deny... Exhibit A js_a ‘copy of the Brokerage Agreement ag amended on a

- LAW QFFICES OF

Zbirediore 5 Brdbisist

250 NORTHWEST BLVD., SUITE 10TA’
© COEUR D'ALENE, IDARO 83814
-[zD8) 6672103 . . .
FAX (208) 7652121 -

Golub vs Kirk-Hughes, etal 41501-2013 and 4.1505—2013
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clmdmg pa;rt‘y S spouse attomey(s) :

set forth n the- Apnl 22, 2004- 3k
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WINSTON & CASHATT €/’“"'"I'=|x:509~838—1d16 Oct 15 ?' T 16:48 P.05

REQUEST FOR ADMISSION NO. 4: Admit that the "Agteement for Potential Land Sale”

represents the only contract entered into between Pacific Real Estate & Invéstment and Delano Peterson

fegarding the Peterson property identified in your Complaint.

RESPONSE: Admit.

REQUEST FOR ADMISSION NO. 5- Adniit thst the "Agjeetnert for Potential Land Sale”

represents the entire agreernent between Pacific Real Estate & Ti
regarding the Peterson property identified in your Complaint.

RESPONSE: Deny.

hvestment ‘and Delano Peterson

REQUEST FOR ADMISSION NO. 6:Admit. that Pér_észPh.?@ of the "Agreement for

Potentiel Land Salg" sttes: "This. agiccment expires ‘af COB o My 7,°2004, wiless agreed to in.

writing."

RESPONSE: Adumit.

REQUEST FOR ADNHSSION NO. 7-’: Admuit that paragraph 3(B) of the "Agreement for

Potential Land Sale" states: "Seller-carnot negotiate a sale, with a registered bﬁyer, for a period of 180 ‘

days, after the listing eﬁcpifaﬁoﬂdé.ﬁ@:ﬁ%ﬂﬂiﬁbﬁt paying 4 commissiof.
writing, all potential _b_uyérs with Eq}i@r;}'-:: RS

RESPONSE: Admit. -

PLAINTIFFS’ RESPONSES TO DEFENDANTS, KIRK-
HUGHES SECOND SET OF REQUESTS FOR ‘
ADMISSIONS - PAGE 4

"Pacific Redl Estate™io registerin

LAW OFFICES OF

o Wi £ Basbads .

. 250 NORTHWEST BLVD., SUTE 107A
COEUR D'ALENE, IDAHO 83814 -
(208) 887-2103
FAX (208) TD8-2121
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WINSTON & CASHATT " )x:509-838-T416

Potential Land Sale” was "extended unfil 1 0/May/04."

RESPONSE: Adwit that the.period of time for Alan

avreement once M. Golub fulﬁlled lus contractual obhgatmns

2004.

and Peterson.

REQUEST FOR ADMISSION NO. 10: Admit thit you

Tomlinson Black North Idaho v. Geraldine Kirk-Highes, ¢f dal.
September 25, 2007.

RESPONSE: Admit,

REQUEST FOR ADMISSION NO 11 Adrmt that Exhlblt

Oct 15 27

""*\,16:48 P. 06

IiEQUEST FOR ADMISSION NO. 8: Admit thit the éxpi'ratibn date of the "Agreement for -

“Golub to fulfill” his contractual’ ,
) . i . :
obligations of obtaining a buyer and '%egistering all Potential bugLeré was extended im wrifing to

May 10, 2004 However deny that May 10, 2004 was the ‘expiration date” of ‘the brokerage

REQUEST FOR ADMISSION NO. 9; Admit that Noverbéx 6, 2004 is 180 days after May 10,

RESPONSE Admlt that November 6, 2004 is 180 calendar days after May 10, 2004. Deny -

that November 6 2004 is. 180. days after, -expiration of the brok*rag;f; agreement between Golub

|
i
;
were deposed in the case -entitled

"chsé No: 06:CV:0118: EL)-on

B is a true @d correct copy of ydur

September 25,2007 depo sition transcnpt

RESPONSE: Admit.

PLAINTIFFS’ RESPONSES TO DEFENDANTS® KIRK-
HUGHES SECOND SETOF REQUESTS FOR
ADMISSIONS - PAGE 5 . .. - o

Golub vs Kirk-Hughes, etal %" 41501-2013 and 41505—2013'

- LAWOFFICESOF

T rindiirs & Badtbacs

250 NORTHWEST BLVD., SUTE 107A
COEUR D'ALENE, IDAHO 83814 -
- {208) 8672103 o
'FAX (208) 766-2121 .
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'Septembc’r 25, 2007 dcposmon

| HUGHES SECOND SET OF REQUESTS FOR

WINSTON & CASHATT " "1x:509-838-1416 Oct 15 2(

REQUEST FOR ADMISSION NO. 12 Admif that you
testifying in the September 25, 2007, deposition.

RESPONSE: Admit,

REQUEST FOR ADIVIISSION NO. 13 Admit that you wer

RESPONSE: Admit.

REQUEST FOR ADMISSION NO. 14: Admit that in you

~16:48 P.07

e répresented by counsel in your

you testified as follows: "Because it was,my. jinpression that Ms. Kirk{Hughes did not'il_l'divi'dually:h_aVe

the financial capability to close onrthe contract. And in her conversatic

ns she talked about investors that

she was looking to frterest in the property.” (Septeber 25, 2007, Depé. of Alan Golub, 82:5-9.)

RE——(———-————SPONSE: Admztthefnc_tt@a?sut:h state mentwas gnade, b“t D E NYthe .subs_tance, :

foundation, validity, or legal -effect of suth statements,. conclusions, or opinions as they relate to

Plaintiff’s Jegal claims against .Defexlada_nt.s.'

REQUEST FOR ADMISSION NO 15: Admit tha’t myour §

eptember 25, 2007 depOSItIOIl it

was your impression that as of May 22, 2004, Geraldine Kirk-Hughes did not md1v1dually have fmancml

capacity to close on the Peterson contract.: ... .

RESPONSE: Admit, - o st i o Gt oo

PLAINTIFFS® RESPONSES TO DEFENDANTS KIRK-

ADMISSIONS - PAGE 6

LAW OFFICEBOF |

o e 280 NDRTHWBT BLVD SUITE 1074,
COEUR D'ALENE, IDAHQ 83814
(208) 867-2103
FAX {208) 765-2121

Golub vs Kirk-Hughes, etal - * 41501-2013 and 41505-2013
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were Placed ur_;der\, oath before

Séptetmber 25, 2007, deposition” |
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'wﬁat he would have been récciw'ng'i'x}. our .c_on‘c'ract." (September 25,

WINSTON & CASHATT  ~ ""3x:509-838-1416

Oct 15 °

™. 16:48 - P.o08

REQUEST FOR ADMISSION NO. 16 Admit that the amoit of your real éstate cémmission

was based upon the sales prices of the Peterson property.

RESPONSE: Admit the contractial amount of the comiiiission Was based upon the sales

amount the Peterson Property was ultimately sold fof.

CUE Lkl
. \

REQUEST FOR ADMISSION NO. 17: Admit that your co

| price of the Peterson property. However, deny that Golub’s claims are limited to the contractual -

"approximately $941,000 in real estate commission’ is based upon aisales price of $5,482,000 for the

Peterson property.

RESPONSE: Admst.

REQUEST FOR ADMISSION NO. 18:. Admit, that i your

vou testified as follows: "The aquunt;__-‘;-,‘r‘lli'g;tqtalﬂ:gomnlissipn to all real estate agents would have been

941. We had agreed to _fwo'pe’fdéhtfégﬁ_aﬁﬁﬁs;éiéfﬂ.t_o Darlene Moodre

Darlene Moore, which represented 109,640. The 3..:5?'.;f>éfcénf cofnrhissiois, to Tomlinson represented

191,870. Estimated closing cost of 20,000. And then my agreement
Alan Golub 464,617.5 0. So what we wanted to show clearly to Mr. E

17))

PLAIN TIFFS’ R»SPONSES TO DEFENDANTS KIRK
HUGHES SECOND SET OF REQUESTS FOR'
ADMISSIONS - PAGE 7 _

September 25, 2007, dcpgsiﬁon

|| Real Estate is a.75/25 split. So the rémaﬁ;ipg dollars 1.54,872_.'5_0 V!’;O%{ld go to Pacific Real Estate. And to

2007, depo. of Alan Golub; 148:5-

- . . UAWOFFICEBOF
" 260 NORTHWEST BLVD., SUITE 107A
COEUR T*ALENE, IDAHO 83814
(208) 887-2103
FAX (208) 7852121

Golub vs Kirk-Hughes, etal 41501-2013 and 41505-2013

© 1850f 584

mtention that this dispute involves

Aud we have that in writing to
with - - my contract with Pacific

e‘tersb_h in writing exactly what - -
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WINSTON & CASHATT .~ 7"ax:509-838-1416 Oct 15 ¢

) 16:48 P. 09

RESPONSE: Admit the fact that such statement was made, but DENY the substance,

foundation, validity, or legal effect of such statemeuts, concluéioh

Plaintiff’s legal claims against Defendants.

REQUEST FOR ADMISSION: NO. 19: Admit that unde

Potential Land Sale" the total commi'ssio.n;payaft_‘)"le to all real estéié
Pe;:erson property.sold for $5 million.. -

RESPONSE: Admit that the contractual amount due upox
for a sum of $5,000,000 would be $7OO ,000. However, deny that G

contractual amount the Peterson Property was ultinaately sold for

8, or opinions as they relate to

r the terms of "Agreement for -
1gents wonld be $700,000 if the
z sale of the Peterson Property .

olub’s claims are limited to the

REQUEST FOR ADMISSION NO. 20: Admit that Defendant Polatis was pdt a "registered ' |

buyer.”

RESPONSE: Deny. .

REQUEST FOR ADMISSION NO, 21: Adrait that Defendant Polatis first offéred to purchase * | -

the Peterson property in February 2005,

RESPONSE: Deny.

REQUEST FOR ADMISSION NO. 22; Adimit that You confmimicated with Delano Peterson

after September.27, 2004. . - ..

RESPONSE: Admit. .. .

PLAINTIFFS’ RESPONSES TO DEFENDANTS’ XKIRK-
HUGHES SECOND SET OF REQUESTS FOR
ADMISSIONS - PAGE 8

. .+ LAW OFFICES OF
.+ 1250 NOATHWEST BLYD., SUITE 4074
. COEUR D’ALENE, IDAHO 83614

. (208) §57-2103
. FAX (208) 768-212)

Golub vs Kirk-Hughes, etal o ' 741.501—2013 and 41505-2013
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WINSTON & CASHATT //'-""""ax:5[]g_838_1415 QCt 15 2/

REQUEST FOR _ADMISSION NO. 23: Admit that Geraldine Kirk-Hughes was unable to

T 16:48 P.10
/

obtain financing by November 12, 2004, to purchase the Peterson property for $5,482,000.

RESPONSE: Deny.
DATED this 16 day of September, 2008,

By,

dan_t‘s Kirk-_Hughes

LAW OFFICES OF

 Wbndton S Esbars

- 260 NORTHWEST BLVD., SUITE 107 . -
- COEUR D'ALENE, 10aHO 83814
(208) 567-2108
FAX (208) 76521

. Patrick E. Miller.
Attorney for Defen
PLAINTIFFS® RESPONSES TO DEFENDANTS’ KIRK-
HUGHES SECOND SET OF REQUESTS FOR .
. ADMISSIONS -PAGE 9
Golub vs Kirk-Hughes, etal " 41501-2013 and 41505-2013
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accurate to the best of my personal knowledge and information.

WINSTON & CASHATT -~ ""2x:509-838-141 Oct 15 2 "~ 16:48 P11

STATE OF IDAHO )
. - . > .. :SS. . R W e . e B Lt e [T R

County of Kootenai ) - '

. ALAN GOLUB, being first duly sworti, on oath, deposes and says:

I am one of the Plaintiffs herein; that I have read the foreoclmg chuests for Adm1ssmns to

Plaintiffs and my answers. thereto, know the contents thereof and’ 1‘}{‘?.11_3,"3; the same 10" be true and | -

apc:ﬁratc to the'-be,st' of my pe_r'_sohél 1056W1‘:3d,§¢.a¥1d infc‘?frﬁéﬁbﬁ“ 0

" ALAN GOLUB

. SUBSCRIBED AND SWORN to before me on the day of . 2008.

" NOTARY PUBLIC in and for the
.. State of Idahe, residing at,
My Commission Expires:

STATE OF IDAHO )
: S Iss
County of Kootenai )

MARILYN GOLUB, bemg first duly sworm, on oath, deposes and says:
I am one of the Plaintiffs herein; that I bave read the foregamg Requests for Adrmssmns o

Plaintiffs and my answers thereto, know. the contents ’th_grepf and’ behevg the same t6 be true and

MARILYN GOL‘UB

SUBSCRIBEDANDSWORNtobeforemcon,the  day oi|t 52008,

v e . | Feoooo -
NOTARY PUBLIC in and for the
... State of Idaho, residing at
- My, Commission Expires;

PLAINTIFFS’ RESPONSES TO DEFENDA\TTS’ KIRK= L TS LAW OFFICES OF
HUGHES SECOND SET OFREQUESTSFOR .~~~ * * "~ R Kmﬁﬁﬁéeﬁ .
ADIVHSSIONS PAGE 10 . i ’ " COEUR ?ZONE;E:EE lzDAHO 533127},\ .

. - 2103

FAX-200) 765-2121

Golub vs Kirk-Hughes, etal 41501-2013 and 41505-2013 ' 188 of'584’
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701 Frout Ave., Suite 101

.Cosur d'Alene,. 1D 83816-0328 .
. Attorney for Defendants, Kirk- Hughes/Sampson

: ReomaM McCrea

Coeur d'Alene, ID 89814 :
. Attorney for Defendant, Kelly Pola‘as

WINSTON & CASHATT '"""'gx:5_0_9_—838—1416

ATTORNEY CERTIFICATION

The undersigned attoxney for the party responding to the above

Oct 15 2

“\,16:48 P.12

fiscovery matters signs this

 response in compliance w1th Rule 26(@ of the Idaho Rules of C1v11 Proc edure

DATED this / §. day of October, 2008.

/7

i epss MICHAEL T HQWARD

) Attomey for Plaintiffs

1 bereby certify. that.l caused a true.and.

complete copy of the foregoing to be D &

postage prepaid; [] band delivered; 4Sent

via facsimile on October / ,2008,t0;
Edwin B. Holmes o

Holmes Law Offices, P.A. AR NS

8109 N. Wayne Drive .
PO Box 569 : ' '_,,,.,»ff.ﬁ'
Hayden, 1D, 83835-0569 B L

Attorney for Defcndams Delano D Petersonand Lenorf: I PetersorL ,/.

Patrick E. Miller . '
Paine, Hamblen, Coffin, Brooke &. ‘Miller LLP

P.O.Box E

Owens & Crandall, PLLC A
1859 N. Lakewood Dr., Suite 104

/ﬁ 4\

MICHAEL T. HOWARD .
1360593.doc

. PLAINTIFFS® RESPONSES TO PLAINTIFFS
RESPONSES TO DEFENDANTS KIRK-HUGHES’
SECOND SET OF REQUESTS FOR ADPMISSIONS
PAGE 11 i '

ISB #6128

uw OFFlCEB OF

. 250 NOHTHW@T BLVO., SUITE 1074
COEUR O'ALENE, IDAHO 03814
(208) 887-2103
FAX (208) 785-2121

Golub vs Kirk—Hugheé, etal 41501'—'2013 and 41505-2013
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MICHAEL T. HOWARD, ISB No. 6128
WINSTON & CASHATT

250 Northwest Boulevard, Suite 107A
Coeur d’Alene, I[daho 83814
Telephone: (208) 667-2103

KENNETH B. HOWARD, ISB No. 1999
250 Northwest Boulevard, Suite 107A
Coeur d’Alene, Idaho 83814 ’
Telephone: (208) 676-8890

Attorneys for Plaintiffs

INTHE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE
: OF IDAHO, IN AND F OR THE COUNTY OF KOOTENAI

ALAN GOLUB and MARILYN GOLUB,
husband and wife, -
Case No. CV(07-8038
Plaintiffs, _
" AFFIDAVIT OF MICHAEL T. HOWARD
Vvs.

GERALDINE KIRK-HUGHES and PETER
SAMPSON, husband and wife; KIRK- :
HUGHES DEVELOPMENT, LLC, a Delaware
limited liability company; KIRK-HUGHES &
ASSOCIATES, INC., a Nevada corporation;
KELLY POLATIS, an individual, and '
DELANO D. AND LENORE J. PETERSON,
husband and wife,

Defendants.

MICHAEL T. HOWARD, being first duly sworn and upon oath, deposes and states as follows:
1. Iam one of the attorneys for the Plaintiffs herein and make this Affidavit on Plaintiffs’

behalf. I have personal knowledge of the facts described in this Affidavit and am competent to testify

LAW OFFICES OF

AFFIDAVIT OF MICHAEL T. HOWARD - PAGE 1 . % § é% 3

. 250 NORTHWEST BLVD., SUITE 107A
COEUR D’ALENE. IDAHO 83814
. (208) 667-2103
] FAX (208) 765-2121
Golub vs Kirk-Hughes, etal 41501-2013 and 41505-2013 @09 1901of 584

24




HwWwN

10
11

12|

13
14
15
16

17 |

18
19
20
21

- 22

23
24
25
26

© W N o Ul

thereto. Tilis Affidavit is subrhitted'in support of Piaintiffs’ Motion for Default Judgment against Kelly .
Polatis and Ki:kaughés; et. al. - | |
| 2. | On October 30, 2007, 1 ﬁled-sﬁit agzﬁnst Kelly Polatis énd Hqghés et. al, 6n Plaintiffs’
behalf. | : -
| 3. OnNovember 6, 2007,.Keily Polatis was persoﬁally served with process.

4. "On November 25, 2007, Geraldine Kirk’-Hughes_ and Peter Sampson were personally

served with process.

: '.5'. ” .On ‘November 6_,‘ 2007, Kirk;Hughes Development, LLC was personalll_y-served w1th
pr_dcesé. V R | | . .. | |
6. On November 25, 2007, Kirk-Hughes & Assc;ciates, Inc. was personally. served with
process. | - |
7. 1 héreby certify that tc; tﬁ_e best of my knowledge, the name of the persons/entities égéinst
whom judgmént is requested, the aadress most likely to give notice of default judgme'nf is -as- follows:
o Kelly Polatis, 3227 Millwsight, Coeur dAlene, ID 83815
b.  Geraldine Kirk-Hughes and Peter Sampson, 7400 Oék Grove Avenue, Las Vegas, NV;
c. Kirk-Hughes »Develdp_ment, .LLC, ié c/o The Céfporétion Trust Company, 1209 North
Orange Street, Wilmiﬁé{on, Delaware 19801;

d. Kirk-Hughes & Associates, Inc., c/o AOllie Kirk, 8013 Ryans Reef Lane, Las Vegas, NV.

LAW OFFICES OF

AFFIDAVIT OF MICHAEL T. HOWARD - PAGE 2 % edlere =

250 NORTHWEST BLVD., SUITE 107A
COEUR D'ALENE, IDAHO 83814
(208) 667-2103
) FAX (208) 765-2121
Golub vs Kirk-Hughes, etal 41501-2013 and 41505-2013 191 of 584
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MI(ZHAEL T. HOWARD

‘S;EJBSCRJIBED AND SWORN to before me this 1 day of February, 2009.
S S

bl o G = -

“giace Mg bmﬁ

B G, N JES ' : Notary_Pubhc1 or the State of Idaho

- e, 4-)1')‘ b ~ ’ b ‘ S

////\ o C c 8 Co . Residing at Gee&s—éﬂéd%ée Idaho :

: /fﬂ" 9 N‘O o~ My Commission Expires: - (0 - 75— D

//1: 1\\“‘

I hereby certify that I caused a true and
complete copy of the foregoing to be m rnalled
postage prepaid; [] tiand delivered; [ ] sent
via facsimile on February=%74 , 2009, to:

Edwin B. Holmes
Holmes Law Offices, P.A.
8109 N. Wayne Drive

PO Box 569 -
Hayden, ID 83835-0569
Defendants, Delano D. Peterson and Leno

MICHAEL T. HOWARD
146683 '

AFFIDAVIT OF MICHAEL T. HOWARD - PAGE 3

Golub vs Kirk-Hughes, etal_ ‘ 41501-2013 and 41505-2013

LAW OFFICES OF

Y rdtire & Clodberts

' 250 NORTHWEST BLVD., SUITE 107A
COEUR D'ALENE, IDAHO 83814
(208) 667-2103
FAX (208) 765-2121
192 of 584
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STATE QF IDAMHG
COUNTY OF KOOITEN,
HLED:

MICHAEL T. HOWARD, ISB No. 6128 00SFFR 26 PE 2. 576{
WINSTON & CASHATT - JK»
250 Northwest Boulevard, Suite 107A
Coeur d’Alene, Idaho 83814
Telephone: (208) 667-2103

KENNETH B. HOWARD, ISB No, 1999
250 Northwest Boulevard, Suite 107A
Coeur d'Alene, Jdaho 83814

Telephone: (208) 676-8890

Attorneys for Plaintiffs

IN THE DISTRICT COURT OF THE FIRST JUDICJAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

ALAN GOLUB and MARILYN GOLLJB,

husband and wife,
Case No. CV(7-8038
Plainriffs, :
PLAINTIFFS’ MOTION AND
V3. MEMORANDIM FOR DEFAULT
: JUDGMENT RE: DEFENDANTS POLATIS
GERALDINE KIRK-HUGHES and PETER AND KIRK-HUGHES e, al.

SAMPSON, hushand and wife; KIRK-
HUGHES DEVELOPMENT, LLC, a Delaware
limited liability company; KIRK-HUUGHES &
ASSOCIATES, INC., a Nevada corporation;
KELLY POLATIS, an individual, and
DELANG D. AND LLENORE J. PETERSON,
hushand and wife,

Defendants.

LED A]}SS#/QO?é |

MOTION FOR DEFAULT JUDGMENT

| LAw DRPICAO OF

207 BA7-2103
FAX [208) 786-2121

Golub vs Kirk-Hughes, etal 41501-2013 and 41505-2013 193 of 584

Pursuant to J.R.C.P 55(b)(1) Plaintiffs move the Court for Default Judgment against Defendants

PLAINTIFFS® MOTION AND MEMORANDUM FOR .
DEFAULT JUDGMENT RE: DEFENDANTS® POLATIS A mdion. & Cadliats
AND KIRK-HUGHES et.al. - PAGE | CORLIR D'ALENE, IDAHO B3n1e

27
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Kelly Polatis (“Polatis”), Geraldine Kirk-Hughes, Peter Sampson, Kirk-Hughes Development, LLC, and.

Kirk-Hughes & Associates, In¢, (collectively referred to as “Kirk-[Hughes”). This motion is supported
by the proceeding Memorandum and the February 18, 2009 Affidavit of Michael T. Howard and the

June 10, 2008 Affidavit of Alan J. Golub.

MEMORANDUM IN SUPPORT OF DEFAULT JUDGMENT

1. RELIEF REQUESTED

Plaintiffs seek default judgment ageinst Defendants Polatis and Kirk-Hughes in the principal

and thereafter, post-judgment interest to be determined by law until fully satisfied.
2. SUMMARY OF ARGUMENT |
Plaintiffs’ motion for default judgment should be granted becanse Dcfendants have failed to
appear or otherwise defend the claims within the time provided by law or by the Court’s Order, and
fle.intiffs’ damages are ca.pa.blé of sum certein calculation.
3. FACTS
3.1  On October 30, 2007, Plaintiffs filed a Complaint against Defendants Polatis and Kirk-Hughes.
[See Complaint]
3.2 Polatis was personally served on November 6, 2007 [See 4ffidavit of Return of Service].
3.3  Geraldine Kirk-Hughes and Peter Sampson were personally served on November 25, 2007. [See
Affidavits of Service]

3.4  Kirk-Hnghes Development, LL.C was personally served on November 6, 2007. [See Affidavit of

Process Server]
PLAINTIFES’ MOTION AND MEMORANDUM FOR 2 -
TIFFS’ MOTI EM ) - . _
g " LIRS 277
DEFAULT JUDGMENT RE: DEFENDANTS' POLATIS | A tnston & Cudffas
AND KIRK-HUGHES e, al. - PAGE 2 COSR DALENT IDEHD Bst1e
FAX (208) 768-2121
Golub vs Kirk-Hughes, etal 41501-2013 and 41505-2013 V 194 of 584

amount of $941,000,00, interest of 12% running from March 11, 2005 to the date of entry of this Order,
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Kirk-Hughes & Associates, Inc. was personally served on November 25, 2007. [See Affidavit of
Service]

3.6  On Febmary 7, 2008 Kirk-IHughes et al. personally appeared and answered through their
attorney, Patrick Miller. [See Kirk-Hughes Answer)

37 On fanuary 8, 2008 an Order of Default was entered against Polatis for failure to appear within
the time provided by law. [See January 8, 2008 Order of Défault]

3.8 OnJune 13, 2008 attormeys Bruce Owens and Regina McCrea appeared on behalf of Polatis and
;;.oved. to sef aside the Order of Default. [See June 13, 2008 Appearance ]

3.9  OnAugust 27, 2008 the Court denied Polatis’ motibn} 0 set aside the Order of Default.

3,10 Upon motion, on December 5, 2008 the Court granted attorneys Owens and McCrea leave to
withdraw from representation. of Polatis and entered and Order directing that Polatis appeer or
secyre substitnte counsel within 20 days or have Defa.ult Judgment entered against him. [See
December 5, 2008 Order of Withdrawal]

3.11  Upon motion, on February 4, 2009 the Court granted attorney Miller leave to withdraw from
representation of Kirk-Hughes Aand entered an Order dirccting that Kirk-Hnghes appear or secure
substitute counsel withiﬁ 20 days or have Defanit Judgﬁneﬁt entered against them. [See
February 4, 2009 Order of Withdrawal]

3.12  As of February 25, 2009 neither Polatis nor Kirk-Hughes have obtained substitute counsel or

- otherwise appeared to defend Plaintiffs’ claims.
4, ARGUMENT
This motion is made pursuant LR.C.P. 55(b)(1), which provides in pertinent part:
When the plaintiff’s claim against a defendant is for a sum certain. or for 2
sum which cen by computation be made certain, the court or the clear
P AW DPRISE oF
DEFALILT JUDGMENT RE: DEFENDANTS® POLATIS Winiton. & Cuttiots
AND KJRK-HUGHES et. al. - PAGE 3 coc-u: ,?f:%’j:”fﬁi ;§.§§: noie
Golub vs Kirk-Hughes, etal 41501-2013 and 41505-2013 195 of 584
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affidavit of the amount due showing the method of computation, together
with any original instrument evidencing the claim . . . shal] enter judgment
for that smount and costs against the defendant.

L.R.C.P. 55(b)(1).

Defendants were personally served in or around November, 2007, Following withdrawal of their
respective counsel, by Court order, Defendants were given twenty (20) days; to secure substituie counsel,
appear, or have defanlt judgment entered against T.hem,. Plaintiffs’ damages are based directly upon the
contrectual commission Plaintiff was to receive under his-Real Estate Listing Agreement with
Defendants Peterson, said amount being $941,000. [See Affidavit of Alan.J. Golub dated June 10, 2008)

* Accordingly, because Defendants have not yet secured substinute counsel, have not otherwise
appeared and are in violation of the Court’s order, and Plaintiffs’ damages are capable of mathematical

computaiion, entry of defanlt judgment is appropriate.

5. CONCLUSION

Plaintiffs request this Court enter an Order of Default Judgment apainst Defendants Polatis and
Kirk-Hughes et. al. in the principal amount of $941,000.00, together with costs and pre-judgment
interest of 12% running froin Merch 11, 2005 to the date of entry of this Order, and thereafier, post- |
judgment interest to be determined by law until fully satisfied. |

Judgment is requested to be entered against Kelly Polatis, who's last known address, and that
which is most likely to give him notice of this Judgment is 3227 Millwright, Coeur d’Alene, ID 83815,
[See Affidavit Michael T. Howard ]

Judgment js requested 1o be entered egainst Geraldine Kirk-Hughes and Peter Sampson, who's
last known address, aﬁd that which is most likely to give them notice of this Judgment is 7400 Oak

Grove Avenue, |_as Vegas, Nevada. [See Affidavit Michael T. Howard |

1AW DEFICED OF
PLAINTIFFS” MOTION AND MEMORANDUM FOR . .
PEFAULT JUDGMENT RE; DEFENDANTS® POLATIS W iiton & Clrshints
AND KIRK-HUGHES et. al. - PAGE 4 CORMA %3;)5;327..12%%10 83n1a

FaX (20R) 766-2121

Golub vs Kirk-Hughes, etal ’ 41501-2013 and 41505-2013 196 of 584
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Judgment is requested to be entered against Kirk-Hughes Development, LLC, which last known.
‘address, and that which is most likely to give it notice of this Judgment is c/o The Corporarion Timst
Company, 1209 North Orange Steet, Wilmington, Delaware. [See Affidavit Michael T. Howard ]

Judgment is requested fo be entered against Kirk-Hughes & Associates, Inc., which. last known.
address, and that which is most likely o give it notice of this Judgment is c/o Ollie Kirk, 8013 Ryans
Reef Lane, Las Vegas, Nevada, [See Affidavit Michael T. Howard ]

DATED this 26 day of February, 2009. .

WINSTON & C ASI.—IATT
Attorneys for Plaintiffs
I hereby cerlify that ] caused a true an
complete copy of the foregoing to be @maxled
postage prepaid; |_J hand delivered; [] sent
via facsimile on February 26, 2009, 10:
Edwin B. Holmes
Holmes Law Offices, P.A.
8109 N. Wayne Drive
PO Box 569
Hayden, ID 83835-0569
Defendants, Delano D. Peterson and Lenore J Peterson
ko)) en
MICHAEL T. HOWAI
146679
PLAINTIFFS' MOTION AND MEMORANDUM FOR e
DEFAULT JUDGMENT RE: DEFENDANTS' POLATIS %ﬁ%ﬁﬁgﬁ"ﬁf’
AND KIRK-HUGHES ct. al. - PAGE 5 CoRIP ONLENR. IDAHO B0t
A (20 1062921
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MICHAEL T. HOWARD, ISB No. 6128
WINSTON & CASHATT

250 Northwest Boulevard, Suite 107A
Coeur d’Alene, Idaho 83814
Telephone: (208) 667-2103

KENNETH B. HOWARD, ISB No. 1999
250 Northwest Boulevard, Suite 107A
Coeur d’Alene, Idaho 83814

Telephone: (208) 676-8890

Attorneys for Plaintiffs

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF KOOTENATI

ALAN GOLUB and MARILYN GOLUB,

husband and wife,
Case No. CV07-8038
Plaintiffs,
PLAINTIFFS’ MEMORANDUM IN
Vs. SUPPORT OF MOTIONS TO:
GERALDINE KIRK-HUGHES and PETER 1) DISMISS CLAIMS AGAINST PETERSON;

SAMPSON, husband and wife; KIRK-
HUGHES DEVELOPMENT, LLC, a Delaware | 2) STRIKE ALL PLEADINGS, MOTIONS,

limited liability company; KIRK-HUGHES & AND PAPERS FILED BY L. SANDERS
ASSOCIATES, INC., a Nevada corporation; JOINER; AND

KELLY POLATIS, an individual, and
DELANO D. AND LENORE J. PETERSON, 3) ISSUE A RULE 54(b) CERTIFICATE OF
husband and wife, FINAL JUDGMENT

Defendants.

Plaintiffs submit this Memorandum in support of its motions to: 1) dismiss Plaintiffs’
claims against Peterson; 2) strike all pleadings, motions or papers filed by L. Sanders Joiner; and

3) issue an IRCP 54(b) Certificate of Final Judgment.

LAW OFFICES OF

PLAINTIFFS’ SUPPORTING MEMORANDUM - PAGE
Y inedtore & %M

1
Golub vs Kirk-Hughes, etal 41501-2013 and 41505-2013 R o ol G
(209) 667-2109

FAX (208) 765-2121 Z;‘r
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This Memorandum i3 not imerided as a substantive response to any Motion filed by
Defendants, which have not yet been noted for hearing, and Plaintiffs Teserve the right to submit
a substantive response conéistent with the court rules if and when a Notice of Hearing is filed.

1. RELIEF REQUESTED ”
1) Plaintiffs request that the Cowrt enter an Order, dismissing Peterson with prejudice and
| without costs based upon a July 8, 2009 mediated settlement agreement.
2) Plaintiffs request that the Court enter an Order, striking all pleadings, motions, and other
~ papers signed or filed by L. Sanders Joiner.
3) Plaintiffs request that the Court issue a Rule 54(b) Certificate of Final Judgment against
all defendants except Kirk-Hughes Development, which is cumently affected by an
automatic bankruptcy stay.

2, SUMMARY OF ARGUMENT

This case began as a multi-party lawsuit. On March 11, 2009 default judgments were
entered against all defendants except Peterson. However, those judgments were not final becanse
the Court denied Golubs® request for Rule 54(b) certification. ".Now, Golubs have settled their
remaining claims against Peterson, which effectively ends this litigation. However, because of an
automatic stay effecting Kirk-Hughes Development and subsequent filings by the purported
attorney for the defaulting Defendants, Golubs now request rulings from the Court necessary to
enter final judgment.

An order dismissing Peterson should be granted because Golubs have settled their claims
with Peterson and no other counter or cross claims exist. The defaulting Defendant’s motions to
set aside the default judgmenté should be stricken because they were signed in violation of
LR.C.P. 11(a)(1). Finally, because there are not addjtional claims or issues regarding any of the
parties, but because final judgment against Kirk-Hughes Development would violate the
bankruptcy stay, the Court should issue a Rule 54(b) certification of final judgment against all

LAW OFFICES OF

PLAINTIFFS’ SUPPORTING MEMORANDUM - PAGE ?%
(320|ub vs Kirk-Hughes, etal 41501-2013 and 41505-2013 B L Sl T

(204) 667-2903
FAX (208) 7662121
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defendants except Kirk-Hughes Development.
3. PROCEDURAL BACKGROUND

This 1s a multiple party action. On March 3, 2009 the Court entered an Order of Defanlt
against all Defendants (“defaulting- Defendants”) except Peterson based upon the defaulting
Defendants’ failure to appear within 20 days afier the withdrawals of attorneys Owens and Miller
on 12/5/08 and 2/4/08 respectively. On Maxch 4, Golubs filed a Motion for Final Judgment and
Rule 54(b) Certificate against the defaulting Defendants. On March 11, 2009 the Court entered
Default Judgment against the defaulting Defendants, but declined Golubs’ request for Rule 54(b)
certification.

On March 11, 2009, an attorney by the name of L. Sanders Joiner filed a “Substitute of
Attorney” on bebalf of the defaulting Defendants along with a “Motion to Set Aside Default and
Opposition to Judgment and 54(b) Certification.” On March 26, 2009 Mr. Joiner filed a *Motion
to Set Aside Default Judgment or Reconsideration of Opposition to Motion for Default and 54(b)
Certification.” Neither the defaulting Defendants nor Mx. Jomer noted either of the motions for
hearing.

On April 8, 2009 Golubs received notice that one of the defaulting Defendants, Kirk-
Hughes Development, had filed bankruptcy in Nevada. Because of this, on April 9 the Court
issued a Notice of Hearing to counsel for all parties, including Mr. Joiner, for a May 18, 2009
status conference. On May 18, 2009 the Court held a status conference to discuss the effect of
the automatic bankruptcy stay on the uninvolved defendants and upon the progression of the case.
Despite receiving npotice, neither Mr. Joiner mor the defaulting Defendants appeared or
participated in the status conference. After arguwent, the Court ruled that the automatic
bankruptey stay only affected Kirk-Hughes Development and that the August 17, 2009 trial date

and preparation for trial among the remaining parties remained unaffected.
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Golubs and Peterson subsequently agreed to a July 8, 2009 mediation. Both Peterson’s
counsel and the mediator, Charles Lempesis, provided notice of the mediation to Mr. Joiner.
[Affidavit of Mike Howard)

Golubs settled their claims against Peterson during the July 7 mediation. Again, neither
M. Joiner nor the defaulting Defendants participated. Pursuant to LR.C.P. 41(a)(2), on July 23,
2009 Golubs filed a Motion for Dismissal of the claims against Peterson. Golubs also filed a
motion to strike any pleadings, motions, or other papers signed or filed by Mr. Joiner as well a
motion for final judgment and Rule 54(b) certification against all defendants except Kirk-Hughes
Development.

4. ARGUMENT
4.1  The Court Should Enter An Order Dismissing Peterson.
On July 8, 2009 Golubs entered into a mediated settlement agreement with Peterson,

agreeing to dismiss their claims against Peterson with prejudice and without costs to either party.

[Affidavit of Michael Howard] Peterson has previously answered and pursuant to LR.CP. .

41(2)(1) can only be dismissed by stipulation of all parties that have appeared ox by order of the
court. See IR.C.P. 41(a)(1). Though default judgments have been entered as to the remaining
parties, the Court has previously declined to issue a Rule 54(b) Certificate of Final Judgment and

therefore; they are techmically still parties and Golubs have not obtained their stipulation for

dismissal of Peterson.

Pursuant to IR.C.P. 41(2)(2), the Court is vested with authority to order dismissal of

Peterson notwithstanding a stipulation of the defaulting parties. Under the circumstances here,
the Court should enter the requested order of dismissal. There are no counter or cross claims by
or between Petexson and any other party. Accordingly, no other party will be affected by the

requested dismissal.
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42  The Court Should Enter An Order Striking All Motions, Pleadings,
and Other Papers Signed by L. Sanders Joiner,

Pursuant to LR.C.P. 11(a)(1) the Court should strike the purported appearance of Mr.
Joiner on behalf of the defaulting Defendants and should strike the motions to set aside Default
because they were not filed or signed by any of the defaulting Defendants and becanse Mr. Joiner
is not an attorney licensed to practice law in Idaho, and cammot otherwise appear as an agent of
the defaulting Defendants.

Cn March 11, 2009 two documents entitled “Substitute of Aftorney” were signed and
filed by L. Sanders Joiner. Those documenfs bear Mr. Joiner’s name, along with an address of
“2551 S. Apache Rd., # 105, Las Vegas, Nevada, 89117,” Idaho Bar number of “7828,” and the
depotation “Attorney for [Defendants].” In addition to his “appearance” as attorney for the
defaulting Defendants, Mr. Joiner also filed two motions to set aside the default order and
judgment on March 11 and March 26.

Despite their denomination as Substitution of Attomey, neither document bears the
signature of the substituted attomeys; Mz, Owens or Mr. Miller. Pursuant to LR.C.P. 11(b)(1),
the documents do hot operate as a substitution of counsel due to their lack of signatufes by the
withdrawing attorneys. Moreover, they were filed subsequent to the withdrawal by attorneys
Owens and Miller. Therefore, at best they could be considered as an appearance on behalf of the
defaulting Defendants. See IR.C.P. 4(2).

However, the documents filed by Mr. Joiner are also ineffective and void as an
appearance or any other motion because they are not signed by the defaulting Defendants and Mr.
Joiner is not licensed to practice law in the state of Idabo.

Idaho Rule 11(a)(1) govems the signing of pleadings, motions and other papers and states

in relevant part:
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Every pleading, motion, and other paper of a party represented by an attorney shall be
signed by at least one (1) licensed attomey of record of the state of Idaho, in the attorney's
individual name, whose address shall be stated before the same may be filed. A party who
is not represented by an attorney shall sign the pleading, motion or other paper and state
the party's address.

If a pleading, motion or other paper is not signed, it shall be stricken unless it is
signed promptly after the omission is called to the attention of the pleader or movant. . . .

IR CP. 11(a)(1)(emphasis added).

Despite the listing of Idaho State Bar number 7828, M. Joiner is not licensed to practice
law in Idaho because bis status as a wember of the bar is “inactive.” [See Affidavit of Michael
Howard] Based upon the Idaho State Bar Rules, a lawyer designated as an “inactive member”
has failed to meet requirernents for hicensure for the cuxrent year and cannot engage in the
practice of law in Jdaho. See .IBR 301(). |

The express language of Rule 11 requixeé either a party, or a party’s Idaho licensed
attorney to sign the pleading. See LR.C.P. 11(a)(1); Black v. Ameritel Inn, 139 Idaho 511, 513
(2003). Because of his status as an inactive member of the bar, Mx. Joiner is not an Idaho
licensed attormey and neither document bears the signature of any of the defaulting Defendants.

Neither can Mr. Joiner act as an agent of the defaulting Defendants for the purpose of
filing pleadings, motions or other papers. In Black, supra, the Supreme Court specifically held
that pursuant to the signature requirements of Rule 11, an agent cannot sign a pleading for an
unrepresented party. See id. at 514.

Finally, the lack of a valid signature cannot now be cured by the signature of the
defaulting Defendants. In addressing the validity of a pleading bearing the signature of a
Washington attorney, the Supreme Court in Black held that the Idaho Rule 11 cure provision only
applies to unsigned pleadings. See id. One that is signéd in violation of the rule is invalid and
cannot be cured by a subsequeht signatwe. Here, all of the documents submitted subsequent to
the entry of default judgment were signed by Mr. Joiner. Therefore, they are not subject to cure

as unsigned documents and Idaho law is exceedingly clear; where a pleading is signed in
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violation of Rule 11, it shall be sticken. See LR C.P. 11(a)(1), Black, 139 Idaho 511; Anderson
v, Coolin, 27 Idaho 334 (1915).

Accordingly, because Mr. Joiner is not licensed to practice law in Idaho and because of a
lack of signature from the defaulting Defepdants, the documents entitled *Substitute of Attorney”

“Motions to Set Aside” filed March 11 and 26, 2009 should be stricken.

4.3 The Court Should Issue A Rule 54(b) Certificate of Fihal Judgment
Against All Defendants Except Kirk-Hughes Development.

_The Court should enter a Rule 54(b) Certification of Final Judgment against all
defendants except Kirk-Hughes Development becaunse upon entry of an Order dismissing
Peterson, all issues involving all parties are resolved.

| A final judgment is an order or judgment that ends the lawsuit, adjudicates the subject
matter of the controversy, and represents a final determination of the rights of the parties. See
Dominquez v. Evergreen Resources, 142 Idaho 7, 13 (2005). Regardless of its denomination as
an order or judgment, any ruling that effectively ends the controversy acts as final judgment. See
Eastern Idaho Economic Development v. Lockwood Packaging Corp., 139 Idaho 142, 145
(2003). When multiple parties are involved, entry of a final judgment against less than all of the
parties can only be made upon express determination that there is no just reason for delay in
entering judgment. See LR.C.P. 54(b).

Golubs previously submitted a réquest for Rule 54(b) certification based upon the entry of
default judgments against the defaulting Golubs. The judicial effect of the entry of default is that
all of the allegations contained in the Complaint are taken as true. See Dominguez, 142 Idaho at
13. At the time of entry of default on March 11, 2008 all that was left in controversy were the
clainus involving Peterson. Had an order of dismissal been entered regarding Peterson at that
time; a Rule 54(b) certification would not have been necessary and all orders would have

automatically become final as a matter of law. See e.g. Dominquez, supra, (although grant of
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summary partial summary judgment adjudicated less than ali claims, it was the last of a series and
disposed of all remainin.g claims leaving none pending and negating the need for a Rule 54
certification). | |

However, subsequent 1o the entry of default judgment against the defaulting Defendants
and prior to dismissal of the claims against Peterson, an automatic stay was imposed upon any
proceedings regarding Kir];—Hughes Development. Because of fcb.is, it is Golubs’ position that a
final judgment cannot iésue against Kirk-Hughes Dévelopment without violating the automatic
stay. Accordingly, even though no issues remain regarding any parties, none of the decrees,
orders or judgments issued in this case are final and appealable m the absence of a Rule 54(b)
Certificate from the Court.

Now, in light of the dismissal of Petérson, there truly is no just reason to delay entry of
final judgment against all defendants except Kirk-Hughes Development. All of the issues have
been adjudicated and all orders would be final by operation of law were it not for the automatic
stay imposed by the Kirk-Hughes Development bankruptcy.

More importantly, immediate entry of judgment will allow Golub the opportunity to begin
execution upon the assets of Defendants, which have in the past been moved around to various
shell corporations in an effort to avoid the effects of judgments and foreclosures. A protraction
of judgment will only increase the likelihood that Defendants’ assets will be either liquidated or
transferred. The filing of bankruptey by Kirk-Hughes Development following Golub’s previous
request for certification is a prim example.

Accordingly, Golubs request that the Court make an expreés determination that there is no
just reason for delay in the entry of final judgment against all defendants except Kirk-Hughes

Development and that the Court make an express direction for entry of the same.
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5. CONCLUSION

Default judgments have been entered against all defendants except Peterson. Golubs

request that the Court now enter and oxder, dismissing the claims against Peterson. Any motions

or other papexs filed on behalf of the defaulting Defendants since entry of the default judgment

are invalid because they were not signed by the parties or a licensed Idaho attorney. As a result,

nothing remains to be determined and all judgments except as against Kirk-Hughes Development,

should be certified as final, appealable judgiments pursuant to IRCP 54(b).

DATED this _Z.J day of July, 2009,

MI(’,T'LAEL T. HOWARD, ISB No. 6128

WINSTON & CASHATT
Attoreys for Plaintiffs

I hereby certify that I caused a true and
complete copy of the foregoing to be ailed,
postage prepaid; [} band delivered; [ 4 sent

via facsimile on July 23, 2009, to:

Edwin B. Holmes

Holmes Law Offices, P.A.

8109 N. Wayne Drive

PO Box 569

Hayden, ID 83835-0569

Defendants, Delano D. Peterson and Lenore J. Peterson

L. Sanders Joiner

251 South Fort Apache Road, Suite 103
Las Vegas, NV 89117

Defendants, Kirk-Hughes

s

MICHAEL T. HOWARD
159275
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STATE U OAHD }33

COUNTY OF KOOTENA!
wol
EDWIN B. HOLMES, ISB 4668 ”
HOLMES LAW OFFICE, P.A. o 15 PHi2: 28
8109 N WAYNE DRIVE
POST OFFICE BOX 569

ITJAYDEN ID 83835-0569 iy
VOICE; (208) 762-0100
FACSIMILE: (208) 762-0199

E-MAIL: holmeslawoffice @ verizon.net

LERK IS@T COURT

Attorney for DELANO D. PETERSON and LENORE J. PETERSON

IN THE DISTRICT COURT FOR THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

ALAN GOLUB AND MARILYN GOLUS,
HUSBAND AND WIFE, Case No. CV-2007-8038
PLAINTIFFS,

Vs,
FULL SATISFACTION OF MEDIATED
GERALDINE KIRK-HUGHES AND PETER SETTLEMENT AGREEMENT
SAMPSON, HUSBAND AND WIFE; KIRK-
HUGHES DEVELOPMENT, LLC, A
DELAWARE ILIMITED LTIABILITY
COMPANY; KIRK-HUGHES &
ASSOCIATES, INC., ANEVADA
CORPORATION; KELLY POLATIS, AN
INDIVIDUAL, AND DELANO D. AND .
LENORE J. PETERSON, HUSBAND AND
WIFE,

DEFENDANTS.

The undersigued, Plaintifls ALAN GOLUB and MARILYN GOLUB, husband and wife,
currently of ¢/o Michael T. Howard, Winston & Cashatt, 250 Northwest Blvd, Ste 107A, Coeur
d'Alene ID 83814, hercby acknowledges the receipt of all amounts due under that certain
Mediated Settlement Agreement entered into by the undersigned with Defendants DELANO D.
PETERSON and LENORE J. PETERSON, husband and wife, currently of 1440 Jeff Road,
Huntsville AL 35806 (hereafter collectively referred to as "PETERSON") on July 8, 2009 as full
settlement of the undersigneds’ claims against PETERSON in the above captioned matter. Said

FULL SATISFACTION OF MEDTATED SETTLEMENT AGREEMENT Page - |
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Mediated Settlement Agreement has been fully satisfied and no further monies or actions are

reqmred/due from PETERSON thereunder.

%ﬁ 7/ Jlas.

ALAN (JUL MARJLYN/wLuy

STATE OF IDAHO )
) §s.
County of Kootenax )

On thls i day c?-hr}y 2010 before me, M L @hﬁ)(ﬁ j ’DOUU ﬂS , 2 Notary Public
for the State of Idaho, personally appeared ALAN GOLUB and MARILYN GOLUB. known or
identified to me to be the persons whose names are subscribed to the foregoing instrument and
acknowledged to me that they executed the same.

IN WITNESS WHEREOF I have hereunto set my hand and seal the day and year in this

certiticate first above written. Mﬁu m Xs

MNICHOLE L DOWNS | Notary Public for T8
OTARY PT/B 8 . Residing in: - U.
My Commission Expires: \ an . \ 20(2/

ATE OF IDAH

READ AND APPROVED:

WINSTON & CASHATT

By:_ - L

MIC L T. HOWARD, Attorney for
ALAX GOLUB and MARILYN GOLUB

FULL SATISFACTION OF MEDIATED SETTLEMENT AGREEMENT Page-2
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CERTIFICATE OF SERVICE

I, EDWIN B. HOLMES, a resident attorney of the State of ldaho (ISB No. 46638), do
hereby certify that on the / g day of July, 2010 T served, or caused to be served, a true and
correct copy of the foregoing document upon the following person as jndicated:

MICHAEL T. HOWARD

WINSTON & CASHATT

250 NORTHWEST BLVD, STE 107A
COEUR D'ALENE ID 83814 '
FACSIMILE: 765-2121

[ ] fivst class mail, postage prepaid

[ ] facsimile machine

[ ] hand delivery

[ ] other

L SANDERS JOINER

251 SOUTH FORT APACHE ROAD, #103
LAS VEGAS NV 89117

FACSIMILE: 702-233-8661

[ ] first class mail, postage prepaid

{ 1 facsimile machine

[ ] hand delivery

[ ] other

KENNETH B. HOWARD

250 NORTHWEST BLVD, STE 107A
COEUR D’ALENE ID 83814

' st clasy mail, pustage prepaid

[ ] facsimile machine

[ }hand delivery

[ 1other

s

EDWIN B. HOLMES

FULL SATISFACTION OF MEDIATED SETTI.EMENT AGREEMENT Page -3
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Kootenai

1 Cases Found.

Page 1 of 14

Other

.CV-2007-
Claims

Case.0008038 Judge:

District Filed: 10/30/2007 Subtype:

Plaintiffs: Golub, Alan Golub, Marilyn
Pending
hearings:

07/09/2013

3:30 PM

Date/Time Judge Type of Hearing

Motion for Summary

Lansing L. Haynes Judgment

In
Parties Favor
Type Of

Peterson, All
Delano D Parties
(Defendant),
Peterson,
Lenore ]
(Defendant),
Golub, Alan
(Plaintiff),
Golub,

Marilyn
(Plaintiff)

Kirk- All
Hughes, Parties
Geraldine
(Defendant),
Sampson,

Peter
(Defendant),
Kirk Hughes

& Associates
Inc
{Defendant),
Polatis, Kelly
{Defendant),
Peterson,
Delano D
(Defendant),
Peterson,
Lenore J
(Defendant),
Golub, Alan
(Plaintiff),
Golub,

Marilyn
(Plaintiff)

Judgment Disposition Disposition
Type Date

08/10/2009 Dismissal

Disposition: Date

08/10/2009 Dismissal

Register Date

iof

‘actions:

i 10/30/2007 New Case Filed - Other Claims
10/30/2007

Golub vs Kirk-Hughes, etal 41501-2013 and 41505-2013

https://www.idcourts.us/repository/caseNumberResults.do

' Alan Golub, etal. vs, Geraldine Kirk-Hughes, etal.

Lansing
L. Status:
Haynes

Closed
pending
clerk action

05/01/2013
Defendants:Kirk Hughes & Associates Inc Kirk Hughes Development LLC Kirk-Hughes,
Geraldine Peterson, Delano D Peterson, Lenore J Polatis, Kelly Sampson, Peter
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Filing: Al - Civil Complaint, More Than $1000 No Prior
Appearance Paid by: Winston & Cashatt Receipt number:
0768243 Dated: 10/30/2007 Amount: $88.00 (Check)
For: [NONE]

10/30/2007 Summons Issued

Filing: I1A - Civil Answer Or Appear. More Than $1000
11/14/2007 No Prior Appearance Paid by: Holmes Law Receipt
number: 0770333 Dated: 11/14/2007 Amount: $58.00

(Check) For: [NONE]
11/14/2007 Notice Of Appearance/Edwin Holmes
11/16/2007 Notice of Discovery
11/16/2007 Notice of Discovery
11/16/2007 Notice of Discovery

Hearing Scheduled (Motion for Summary Judgment
11/29/2007 (5 /112/2008 03:30 PM) E. Holmes 1 hr

11/30/2007 Notice of discovery
11/30/2007 Affidavit Of Service-Alfred Braun 11/26/2007

Filing: I1A - Civil Answer Or Appear. More Than $1000
12/03/2007 No Prior Appearance Paid by: Patrick Miller Receipt
number: 0772648 Dated: 12/3/2007 Amount: $58.00
{Check) For: [NONE]
12/03/2007 Motion To Enlarge Time To Answer Complaint

Affidavit Of Service/Amended for Michael T Howard and
Kenneth B Howard via facsimile on 12-3-07

Notice Of Service of Defendants/First Set of
Interrogatories to Plaintiffs

Plaintiffs’ Motion for Order of Default Against Defendant
Kelly Polatis

Plaintiffs' Memorandum of Law in Support of Motion for
Default Order Against Defendant Kelly Polatis

Affidavit of Michael T Howard in Support of Plaintiffs'
12/04/2007 Motion for Order of Default

12/04/2007 Affidavit Of Service on Lenore J. Peterson 11/8/07
12/04/2007 Affidavit Of Service on Delano D. Peterson 11/8/07

Affidavit Of Service on Kirk-Hughes Development, LLC to
12/04/2007 Scott LaScala of The Corporation Trust Company,
Registered Agent 11/6/07

Affidavit Of Service on Kirk-Hughes & Associates to Ollie
12/04/2007 i1\ “Resident Agent 11/25/07

12/04/2007 Affidavit Of Service on Geraldin Kirk-Hughes 11/25/07
12/04/2007 Affidavit Of Service on Peter Sampton 11/25/07
12/04/2007 Return Of Service on Kelly Polatis 11/6/07
12/05/2007 Amended Notice of Discovery

12/07/2007 Amended Notice of Discovery

12/13/2007 Plaintiffs' Notice Of Service Of Discovery

12/13/2007 Notice Of Service Of Discovery

12/18/2007 Letter to Court

01/08/2008 Order For Entry Of Default Against Def Kelly Polatis

Affidavit of Delano D. Peterson in Support of Delano D.
01/15/2008 Peterson and l.enore J, Petersons' Motion for Partial

Summary Judgment

Affidavit of Edwin B. Holmes in Support of Delano D.
01/15/2008 Peterson and Lenore J. Petersons' Motion for Partial

Summary Judgment

12/03/2007
12/03/2007
12/04/2007

12/04/2007
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01/15/2008 Affidavit of Lenore J. Peterson in Support of Delano D.
Peterson and Lenore J. Petersons' Motion for Partial
Summary Judgment

Brief in Support of Delano D. Peterson and Lenore J.
Petersons' Motion for Partial Summary Judgment

01/15/2008 Notice Of Service Of Discovery

Defendants Delano D. Peterson and Lenore J. Petersons'
Motion For Partial Summary Judgment

Notice Of Hearing on Defendants Delano D. and Lenore
J. Petersons' Motion for Partial Summary Judgment
01/16/2008 Notice of change of address

Plaintiff's Motion For Order Of Default Against
Defendants Geraldine Kirk-Hughes; Peter Sampson;
Kirk-Hughes Development, LLC; And Kirk-Hughes &
Associates, INC.

01/16/2008 Plaintiff's Memorandum Of Law

01/16/2008 Affidavit Of Michael T. Howard

Notice Of Service Of Defendants Geraldine Kirk-Hughes'
And Peter Sampson's Answers And Responses To
Plaintiffs First Set Of Interrogatories And Requests For
Production Of Documents

Hearing Scheduled (Motion to Continue 02/05/2008
01/23/2008 03:30 PM) Motion to Continue 2/12/08 MSJ Hearing
Howard

01/23/2008 Notice Of Hearing
01/23/2008 Affidavit in Support of Motion to Continue
01/23/2008 plaintiff's Motion To Continue

o) Hearing result for Motion to Continue held on
- 01/29/2008 02/05/2008 03:30 PM: Hearing Vacated Motion to
Continue 2/12/08 MS] Hearing Howard

Notice of Postponement of Hearing on def's Delano &
Peterson's motion for partial summary judgment

Hearing result for Motion for Summary Judgment held on
02/12/2008 03:30 PM: Hearing Vacated E. Holmes 1 hr

i NEW F]Ie Created ***********************FILE
| 02/07/2008 Notice Of Discovery

Answer - Patrick Miller OBO Geraldine Kirk Hughes &

I 02/07/2008 Peter Sampson & Kirk-Hughes Development LLC & Kirk-
! Hughes & Associates Inc

i Hearing Scheduled (Status Conference 03/24/2008
! 02/08/2008 3.3 py) |

02/08/2008 Notice of Hearing
03/20/2008 Response to Status Conference Notice - Michael Howard
03/20/2008 Response to Status Conference Notice - Edwin Holmes
: 03/21/2008 Response to Status Conference Notice-Patrick Miller
Filing: I1A - Civil Answeg(gr App(iear. More Than $1000
! No Prior Appearance Pai : Kelly Polatis Receipt
5 03/24/2008 number: 0p7p88018 Dated: 3»;24/28108 Amount: $F')58.00
(Check) For: [NONE]
03/24/2008 Answer - Kelly Polatis
. : Hearing S i
. 03/24/2008 oge?(r)‘lo %M;:Ilegg;ed (Jury Trial Scheduled 01/20/2009
; 03/24/2008 Notice of Trial
03/24/2008
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Hearing result for Status Conference held on 03/24/2008
03:30 PM: District Court Hearing Held Court Reporter:
LAURIE JOHNSON Number of Transcript Pages for this
hearing estimated: LESS THAN 100

Hearing Scheduled (Motion for Summary Judgment
06/17/2008 03:30 PM) Holmes, 1 hr

Notice of Rescheduled Hearing on Defendants Delano D
04/25/2008 and Lenore ] Petersons' Motion for Partial Summary
Judgment

Affidavit of Alan J Golub in Support of Plaintiffs'
Memorandum in Opposition To Defendants' Delano D and
Lenore ] Peterson's Motion for Partial Summary
Judgment

Plaintiffs' Memorandum in Opposition To Defendants’
06/03/2008 Delano D and Lenore ] Peterson's Motion For Partial
Summary Judgment

Affidavit of Michael T howard in Support of Plaintiffs'
Memorandum in Opposition To Defendants' Dalano D and
Lenore ] Peterson's Motion for Partial Summary
Judgment

Hearing Scheduled (Motion 06/17/2008 03:30 PM) Mtn
for Default Jdmt Howard

New File Created ook kR kKRR Kk Rk Rk kR R ET) B

04/17/2008

06/03/2008

06/03/2008

06/04/2008

Objection & Reply Brief in Support of Motion of Partial
Summary Judgment

Plaintiffs’ Motion To Continue June 17, 2008 Hearing On
Motion For Summary Judgment

Affidavit Of Michael T. Howard In Support Of Motion To
Continue Hearing On Summary Judgment

Hearing Scheduled (Motion to Continue 06/17/2008
03:30 PM) Howard

06/11/2008 Notice Of Hearing

Motion For Entry Of Default Judgment against Defendant
Kelly Polatis

Affidavit of Michael T. howard in Support of Plaintiff's
Motion for Default Judgment against Kelly Polatis

Affidavit of Alan Golub In Support of Motion for default
Judgment Against Kelly Polatis

Supplemental Affidavit of Michael T. Howard In support
06/11/2008 of Plaintiffs' Response to Defendant Peterson's Motion for
Summary Judgment
Plaintiffs' Memorandum in Opposition to Defendant
Petersons' Objection to Evidence

06/11/2008 Plaintiffs' Motion to shorten Time

06/11/2008 Notice Of Hearing

06/12/2008 Notice Of Hearing
Supplemental Affidavit of Michael T. Howard In Support
06/12/2008 of Plaintiff's Response to Defendant Peterson's Motion for
; Summary Judgment

; Filing: I1A - Civil Answer Or Appear. More Than $1000
No Prior Appearance Paid by: R Bruce Owens Receipt
06/13/2008 |, | mher: 0799752 Dated: 6/13/2008 Amount: $58.00

(Cash) For: [NONE]
Objection to Motion to Continue and Renewed Attempt to
Introduce Hearsay Evidence

06/09/2008
06/10/2008
06/10/2008

06/11/2008

06/11/2008
06/11/2008

06/11/2008

; 06/11/2008

06/13/2008
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06/13/2008 Affidavit of Edwin B. Holmes

06/13/2008 Declaration of Kelly Polatis

(3 06/13/2008 Affidavit of Counsel

it 06/13/2008 Motion To Continue Hearing on Motion for Default
06/13/2008 Notice Of Appearance/Regina McCrea

Hearing result for Motion held on 06/17/2008 03:30 PM:
Hearing Held Mtn for Default Jdmt Howard

Hearing result for Motion to Continue held on

06/17/2008 03:30 PM: Hearing Vacated Howard -

Hearing result for Motion for Summary Judgment held on

06/17/2008 06/17/2008 03:30 PM: Hearing Held Holmes, 1 hr
TAKEN UNDER ADVISEMENT

06/17/2008 Order (shorten time)

Hearing Scheduled (Motion 07/25/2008 10:00 AM) Mtn
to Set Aside Default, McCrea

06/27/2008 Notice Of Hearing Re: Motion to Vacate Order of Default
06/27/2008 Affidavit of Kelly Polatis

06/27/2008 Motion to Vacate Order of Default

Memorandum In Support of Motion to Vacate Order of
Default

Affidavit of Michael Howard In Support of Plaintiffs’
07/11/2008 Response to Defendant Polatis' Motion to Vacate Default
Order
Plaintiff's Response To Defendant Polatis' Motion To Set

06/17/2008

06/17/2008

06/26/2008

06/27/2008

07/11/2008 Aside Default Order
o Hearing Scheduled (Motion for Summary Judgment
(o 07/22/2008 4 4,51,5008 03:30 PM) Holmes, 1 hr
~ 07/24/2008 Reply Memorandum In Support Of Motion to Vate Order

of Default

07/24/2008 Second Affidavit of Kelly Polatis
Hearing result for Motion held on 07/25/2008 10:00 AM:
07/25/2008 Hearing Held Mtn to Set Aside Default, McCrea TAKEN
UNDER ADVISEMENT
Memorandum Opinion and Order in Re: Def's Motion for
Partial Summary Judgment
Hearing Scheduled (Motion 08/13/2008 03:00 PM) Mtn
08/12/2008 pursuant to IAR 12, Holmes, 15 min.
08/12/2008 Notice Of Hearing
Peterson's Motion for Shortening of time and Notice of
Hearing
Delano D. Peterson & Lenore J Petersons' Motion for
08/12/2008 Permission to Appeal From an Interlocutory Order of the
Trial Court
Hearing result for Motion held on 08/13/2008 03:00 PM:
08/13/2008 Hearing Held Mtn pursuant to IAR 12, Holmes, 15 min.
TAKEN UNDER ADVISEMENT
Plaintiffs' Opposition To Defendants' Motion For
08/13/2008 Permission To Appeal From An Interlocutory Order Of
The Trial Court
; Hearing Scheduled (Motion for Summary Judgment
08/18/2008 (9,30,/2008 03:30 PM) Miller, 30 min
: Notice Of Service of Defendants Geraldine Kirk-Hughes'
08/18/2008 First Set of Requests for Admissions to Plaintiffs

08/18/2008 Notice Of Service of Defendants Geraldine Kirk-Hughes
and Peter Sampson's; Kirk-Hughes Development, LLC's

08/11/2008

08/12/2008
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and Kirk-Hughes & Associates Inc.'s First Set of

Interrogatories to Plaintiffs

Delano D Peterson and Lenore ] Petersons' Pretrial
08/19/2008 Compliance (Expert Witness Disclosure In Conformity

With IRCP 26(b)(4))

SUPPLEMENTAL Notice Of Service of Defendants
08/20/2008 Geraldine Kirk-Hughes' First Set of Requests for

Admissions To Plaintiffs

SUPPLEMENTAL Notice Of Service of Defendants

Geraldine Kirk-Hughes' and Peter Sampson's; Kirk-
08/20/2008 Hughes Development LLC's and Kirk-Hughes &

Associates Inc.'s Second Set of Interrogatories and First

Set of Requests for Production of Documents To Plaintiffs

New File Created kKK ROk koK koK kKK kKKK KKETLE

N b

08/25/2008 pet's Notice Of Service of Discovery
08/25/2008 pet's Notice Of Service of Discovery

Affidavit of Patrick E. Miller in Support of Defendant Kirk-
Hughes' Motion for Partial Summary Judgment

Defendants Kirk-Hughes's Memorandum In Support Of
Motion for Partial Summary Judgment

Defendants Kirk-Hughes's Motion for Partial Summary
08/26/2008 Judgment
08/26/2008 Notice Of Hearing
08/26/2008 Plaintiffs' Notice Of Service Of Discovery

Memorandum Opinion and Order in re: Defendant's
Motion to Set Aside Entry of Default

08/27/2008 Order Disapproving Defendants' Permissive Appeal

Plaintiffs' Motion and Memorandum For Clarification of
Order Re Default Judgment

Hearing Scheduled (Motion 09/30/2008 03:30 PM
09/04/2008 Motiongfor Clariﬁcatgon of Orde/r R{e: Polatis, Howal)'d
09/04/2008 Notice Of Hearing

09/08/2008 notice of service of defs 3rd set of interrogatories
09/17/2008 Motion To Amend Complaint

Plaintiffs' Memorandum in Opposition to Defendant Kirk-
05/17/2008 Hughes' Motion for Partial Summary Judgment

09/17/2008 Notice Of Hearing

' Notice Of Service of Defendants 2nd set of Requests for
09/19/2008 Admissions to Plaintiffs

09/22/2008 Notice Of Service Of Discovery Responses

Defendants Kirk-Hughes's Objection to Plaintiffs' Motion
to Amend the Complaint

Defendants Delano d. Peterson & Lenore 1. Petersons'
Renewed Motion for Partial Summary Judgment

Notice Of Hearing on Defendants Delano D. & Lenore J.
09/23/2008 Petersons' Renewed Motion for Partial Summary
Judgment

Brief in Support of Delano D. Peterson & Lenore J.
09/23/2008 Petersons' Renewed Motion for Partial Summary
Judgment

Defendant Polatis's Response To Plaintiffs' Motion For
! 09/24/2008 Clarification Of Memorandum Opinion and Order

| 09/24/2008 Notice Of Discovery
i 09/25/2008
Golub vs Kirk-Hughes, etal 41501-2013 and 41505-2013 216 of 584

08/26/2008

08/26/2008

08/27/2008

09/03/2008

09/23/2008

-09/23/2008
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10/02/2008

Golub vs Kirk-Hughes, etal

Defendant's Response Brief in support of Motion for
Partial Summary Judgment

Hearing result for Motion held on 09/30/2008 03:30 PM:
09/30/2008 Hearing Held Motion for Clarification of Order Re: Polatis,
Howard

Hearing result for Motion for Summary Judgment held on

09/30/2008 09/30/2008 03:30 PM: Hearing Held Miller, 30 min
TAKEN UNDER ADVISEMENT

Memorandum Opinion and Order Clarifying Order Re:
Default

10/02/2008 Hearing Scheduled (Decision 10/21/2008 03:30 PM)
10/02/2008 Notice of Hearing

Seven Day Notice of intent to serve Subpoena For
Inspection Of Doc Upon A third Party

10/03/2008 Notice Of Service of Defendants Answers

Plaintiffs Memorandum in Opposition to Petersons
Renewed Motion

10/07/2008 Affidavit of Michael Howard

10/07/2008 Affidavit of Cheryl Reed

10/07/2008 Affidavit of Alice Sackman

10/07/2008 New File Created ****¥**XF]| E 5¥¥*kkkkkk%
10/10/2008 Notice of Unavailability

10/14/2008 Hearing result for Motion for Summary Judgment held on
10/21/2008 03:30 PM: Hearing Vacated Holmes, 1 hr

10/14/2008 Notice Of Deposition
10/14/2008 Notice Of Depasition of Norman Gissell
10/14/2008 Objection, Withdrawal of Motion and Vacation of Hearing

Notice Of Transcript Delivery - Deponent Dusty
10/15/2008 Obermayer

10/16/2008 Notice Of Service Of Discovery Responses
10/16/2008 Notice Of Service Of Discovery Responses

Plaintiffs’ Motion and Memorandum to Amend Scheduling
Order and for Expedited Hearing

Hearing Scheduled (Motion 11/21/2008 10:00 AM)
Motion to Strike, Motion to Amend, Pat Miller

Hearing result for Decision held on 10/21/2008 03:30
PM: Hearing Heid

Defendants Kirk-Hughes' Objection to Plaintiff's Motion
to Amend Scheduling Order

Defendants Kirk-Hughes' Objection to Plaintiff's Motion
to Amend Scheduling Order

Affidavit of Patrick E. Miller in Support of Defendant Kirk-
Hughes' Motion to Amend

Affidavit of Patrick E. Miller in Support of Defendant Kirk-
Hughes' Motion to Strike '

Defendants Kirk-Hughes' Memorandum In Support Of
Motion to Amend Answer

Defendants Kirk-Hughes' Motion and Memorandum to
10/22/2008 Strike Piaintiffs' Responses to Defendant's Request for
Admission

10/22/2008 Notice Of Hearing

10/22/2008 Affidavit Of Service on 10/14 served Dr. Steven Liss
10/22/2008 Affidavit Of Service on 10/14 served Norman Gissel
10/22/2008 Notice Of Service Of Discovery

41501-2013 and 41505-2013

10/02/2008

10/07/2008

10/16/2008
10/21/2008
10/21/2008
10/21/2008
10/21/2008
10/22/2008
10/22/2008

10/22/2008
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| 10/27/2008 Notice Of Deposition Duces Tecum of Marilyn Golub
10/27/2008 Notice Of Deposition Duces Tecum of Alan Golub
Hearing Scheduled (Motion to Reconsider 11/21/2008
10:00 AM) Holmes
10/29/2008 Notice Of Service of Defendants

Defendants Delano D Peterson and Lenore ] Petersons'

Motion for Reconsideration of the Court's Decision on
Partial Summary Judgment (In Re: Peterson’'s Motion to

Dismiss Conspiracy to Defraud

Brief in Support of Delano D Peterson and Lenore J
Petersons' Motion for Reconseration of the Court's
Decision on Partial Summary Judgment (In Re:
Peterson's Motion to Dismiss Conspiracy to Defraud)
Notice Of Hearing on Defendants Delano D and Lenore ]
Petersons' Renewed Motion for Reconsideration of the
Court's Decision on Partial Summary Judgment (in Re:
Peterson's Motion to Dismiss Conspiracy to Defraud)
10/31/2008 Order (re: Summary Jdmt)

11/03/2008 Notice Of Transcript Lodged

11/12/2008 Joint Stipulation to Continue Trial Date

Hearing result for Motion to Reconsider held on
11/13/2008 11/51/2008 10:00 AM: Hearing Vacated Holmes
Hearing Scheduled (Motion to Reconsider 12/05/2008
10:00 AM) Holmes
Hearing Scheduled (Motion to Reconsider 12/23/2008
10:00 AM) Holmes (if not heard on 12/5)

Hearing Scheduled (Motion 12/05/2008 10:00 AM)
11/13/2008 Motion to Strike, Motion to Amend Pat Miller

; Hearing result for Motion held on 11/21/2008 10:00 AM:
11/13/2008 Hearing Vacated Motion to Strike, Motion to Amend, Pat
Miller

AMENDED Notice Of Deposition Duces Tecum - Alan
Golub

AMENDED Notice Of Deposition Duces Tecum - Marilyn
Golub

AMENDED Notice Of Hearing on Defendants Delano D.
and Lenore J. Petersons' Renewed Motion for

11/13/2008 Reconsideration of the Court's Decision of Partial
Summary Judgment (In Re: Peterson's Motion to Dismiss

Conspiracy to Defraud)
2nd AMENDED Notice Of Hearing on Defendants Delano
; D. and Lenore J. Petersons' Renewed Motion for
| 11/13/2008 Reconsideration of the Court's Decision of Partial
Summary Judgment (In Re: Peterson's Motion to Dismiss
Conspiracy to Defraud)
11/17/2008 Amended Notice Of Hearing-12/5/2008 10:00am
Order (IN RE: JOINT STIPULATION TO CONTINUE TRIAL
DATE)
Hearing result for Jury Trial Scheduled held on
11/20/2008 (11/50,2009 09:00 AM: Hearing Vacated 4 day
Hearing Scheduled (Jury Trial Scheduled 08/17/2009
11/20/2008 45.00 AM) 4 day
11/20/2008 AMENDED Notice of Trial
Hearing Scheduled (Motion to Withdraw 12/05/2008
10:00 AM) McCrea
11/25/2008 Notice of Lodging Transcript
Golub vs Kirk-Hughes, etal 41501-2013 and 41505-2013

10/29/2008

10/30/2008

10/30/2008

10/30/2008

11/13/2008

11/13/2008

11/13/2008

11/13/2008

11/20/2008

11/25/2008
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11/25/2008 Motion For Leave To Withdraw As Attorney

11/25/2008 Notice Of Hearing
Plaintiffs Memorandum in Opposition to Defendant
Petersons Motion for Reconsideration
Plaintiffs Memorandum in Opposition to Defendant Kirk
11/26/2008 Hughes Motion to Strike Responses to Requests for
Admission
Plaintiffs Memorandum in Opposition to Defendant Kirk
11/26/2008 Hughes Motion to Amend Answer to Add Affirmative
Defense
11/26/2008 Amended Motion for Withdrawal
12/01/2008 AMENDED Notice Of Hearing
12/01/2008 AMENDED Notice Of Hearing
Reply Brief In Support Of Delano D Peterson and Lenore
J Petersons' Motion For Reconsideration of The Court's
Decision On Partial Summary Judgment (In RE:
Peterson's Motion to Dismiss Conspiracy to Defraud)
12/02/2008 New File Created --File 6--
Hearing Scheduled (Motion for Summary Judgment
12/03/2008 35 /03 /5009 03:30 PM) Howard, 1 hr
Defendants Kirk-Hughes Reply in Support of Motion To
Amend Answer
12/03/2008 Defendants Kirk-Hughes Reply in Support of Motion to
Strike Plaintiffs Responses to Requests for Admission
Plaintiffs' Motion in Support of Summary Judgment Re:
Legal Description
12/04/2008 Note for Hearing
Hearing result for Motion to Withdraw held on
12/05/2008 15 /05/2008 10:00 AM: Hearing Held McCrea--GRANTED
Hearing result for Motion held on 12/05/2008 10:00 AM:
12/05/2008 Hearing Held Motion to Strike--DENIED, Motion to
Amend Pat Miller--GRANTED

Hearing result for Motion to Reconsider held on
12/05/2008 45 /655008 10:00 AM: Hearing Held.Holmes--GRANTED

Hearing result for Motion to Reconsider held on
12/05/2008 12/23/2008 10:00 AM: Hearing Vacated Holmes (if not
heard on 12/5)
12/05/2008 Notice of Postponement of Deposition Duces Tecum
12/05/2008 Notice of Postponement of Deposition Duces Tecum
12/05/2008 Order Allowing Withdrawal Of Attorney
12/08/2008 Notice Of Service -- Kelly Polatis -- served 12/08/2008

Order (In Re: Delano D Peterson and Lenore ] Petersons'
12/18/2008 Motion for Reconsideration of the Court's Decision on
Partial Summary Judgment to Dismiss the Plaintiffs' 5th

Cause of Action, Conspiracy to Defraud)

12/18/2008 Order Granting Defendants Kirk-Hughes' Motion to
Amend Answer

12/18/2008 Order Denying Defendants Kirk-Hughes' Motion to Strike

| 12/22/2008 Defendants Kirk-Hughes' AMENDED Answer

i 01/13/2009 Mptlon For Leave To Withdraw As Attorney - Patrick
Miller

01/20/2009 SECOND Affidavit of Delano D Peterson

01/20/2009 Affidavit of Patrick Miller in Support of Motion to
Withdraw as Attorneys for Geraldine Kirk-Hughes, Peter
Sampson, Kirk-Hughes Development, LLC and Kirk-

11/26/2008

12/02/2008

12/03/2008

12/04/2008
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Hughes & Associates, Inc Pursuant to Rule 11(b)(2),
IRCP
01/20/2009 Notice Of Hearing
Answering Brief in of Delano Peterson and Lenore
01/20/2009 Peterson in Opposition to Plaintiffs' Motion for Partial
Summary Judgment
01/20/2009 Second Affidavit of Delano Peterson
Plaintiffs’ Reply Brief Re: Motion for Summary Judgment
on Sufficiency of Legal Description
Hearing result for Motion for Summary Judgment held on
02/03/2009 02/03/2009 03:30 PM: Hearing Held Howard, 1 hr -
TAKEN UNDER ADVISEMENT

02/04/2009 alrlcliee: Granting Permission To Withdraw Atty Patrick

02/06/2009 Affidavit Of Mailing
Plaintiff's Supplemental Memorandum Re: Legal
Description
Supplemental Brief Of Delano D. Peterson And Lenore J.
02/13/2009 Petersons (In Re: Enforceability Of Legal Description)
02/18/2009 Piaintiff's Disclosure of Expert Witnesses
Order RE: Plaintiffs' Motion for Summary Judgment RE:
Legal Discription
Plaintiffs’ Motion and Memorandum for Default Judgment
02/26/2009 Re: Defendants Polatis and Kirk-Hughes et. al.
02/26/2009 Affidavit of Michael T. Howard
02/26/2009 New File Created *****XFJ| E #7%***x¥**k
Order for Default Against Defs Kelly Polatis; Geraldine
03/03/2009 Kirk-Hughes; Peter Sampson; Kirk-Hughes
Development, LLC: and Kirk-Hughes & Associates, Inc.
Motion for Final Judgment & Certificate Under I.R.C.P. 54
(b)
03/11/2009 Substitution Of Counsel
Atty Substitution For Geraldine Kirk-Hughes Atty L.
Sanders Joiner Inactive With Bar List
Defendants’, Except For Petersons, Motion To Set Aside
Default Ant Opposition To Plaintiffs' Motion And
Memorandum For Default Judgment And for Final
Judgment & Certificate Under I.R.C.P.54(b)
Affidavit Of L. Sanders, Joiner In Support Of Motion To
03/11/2009 Set Aside Default And the Oppoisition Of Plaintiffs'
Motion And Memorandum For Default Judgment And For
i Final Judgmetn & Certification Under I.R.C.P. 54(b)

03/12/2009 Judgment

Defendants', Except For Petersons, Motion To Set Aside
Default and Opposition To Plaintiffs' Motion and
Memorandum For Default Judgment and For Final
Judgment & Certificate Under IRCP 54(b)

: Affidavit Of L Sanders Joiner In Support Of Motion To Set
! Aside Default and The Opposition Of Plaintiffs’ Motion
03/16/2009 and Memorandum For Default Judgment and For Final
Judgment & Certificate Under IRCP 54(b)

Affidavit of Judith H Braeklein in Support of Motion to Set
Aside Default Judgment or for Reconsideration of
Defendants Opposition to Plaintiffs Motion for Default
Judgment & 54(b) Certification

03/26/2009
Golub vs Kirk-Hughes, etal 41501-2013 and 41505-2013 220 of 584

01/27/2009

02/13/2009

02/23/2009

03/04/2009

03/11/2009

03/11/2009

03/16/2009

03/26/2009
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Affidavit of Geraldine Kirk-Hughes in Support of Motion
to Set Aside Default Judgment or for Reconsideration of
Defendants opposition to Plaintiffs Motion for Default
Judgment & 54(b) Certification

Affidavit of Peter Sampson Jr In Support of Motion to Set
Aside Default Judgment or for Reconsideration of
Defendants Opposition to Plaintiffs Motion for Default
Judgment & 54(b)Certification

Defendants Except for Petersons Motion to Set Aside
Default Judgment or for Reconsideration of Defendants
Opposition to Plaintiffs Motion for Default Judgment & 54
(b) Certification

04/08/2009 Bankruptcy Filed - Kirk Hughes Development

04/08/2009 Case status changed: Inactive

Hearing Scheduled (Status Conference 05/18/2009
04/09/2009 03:30 PM)
04/09/2009 Case status changed: Reopened
04/09/2009 Notice of Hearing

Case status changed: inactive BANKRUPTCY KIRK-
04/09/2003 LjyGHES DEVELOPMENT

Hearing result for Status Conference held on 05/18/2009
05/18/2009 03:30 PM: Interim Hearing Held HEARING REQUESTED

BY MR HOLMES DUE TO BANKRUPTCY FILED

District Court Hearing Held Court Reporter: LAURIE
05/18/2009 JOHNSON Number of Transcript Pages for this hearing

estimated: LESS THAN 100 PAGES
05/19/2009 Notice Of Discovery

Notice Of Deposition Duces Tecum of Marilyn Golub on
06/17/2009 47,1009 at 9:00 AM

Amended Notice of Deposition Duces Tecum - Deponent:
06/17/2009 pjan Golub - 7/14/09 10:30 AM
Amended Notice of Deposition Duces Tecum - Deponent:
Marilyn Golub - 7/14/09 9:00 AM
Notice of Deposition Duces Tecum - Deponent: Alan
Golub 7/10/09 10:30 AM
Notice Of Cancellation of Deposition Duces Tecum of
Marilyn Golub
Notice Of Cancellation of Deposition Duces Tecum of
Alan Golub
Hearing Scheduled (Motion 08/07/2009 09:00 AM) Re:
Default Judgments, Howard
Acknowledgment Pursuant to Rul 16(k)(7) IRCP
Regarding Case Status/Mediation
Plaintiffs' Motion to Strike All Pleadings, Motion and
Other Papers Signed of Filed by L Sanders Joiner
Plaintiffs' Motion for Dismissal of All Claims Against
Defendant Peterson
l 07/23/2009 Motion for Final Judgment and Certificate

07/23/2009 Affidavit of Michael T Howard
! Plaintiffs' Memorandum in Support of Motion to: 1)
i Dismiss Claims Against Peterson; 2) Strike all Pleadings,
07/23/2003 Motions, and Papers Filed by L Sanders Joiner; and 3)
Issue a Rule 54(b) Certificate of Final Judgment
07/23/2009 Note for Hearing
07/29/2009 Affidavit Of Edwin B. Holmes In Re: Plaintiffs' Motion To
Dismiss, ET Seq.
Golub vs Kirk-Hughes, etal 41501-2013 and 41505-2013

03/26/2009

03/26/2009

06/17/2009
06/17/2009
07/09/2009
07/09/2009
07/15/2009

07/22/2009

07/23/2009

07/23/2009

https://www.idcourts.us/repository/caseNumberResults.do

Page 11 of 14

221 of 584

5/9/2013




SN
[EEEI
K

Idaho Repository - Case Numher Result Page
. . .‘\ \,'/ i

07/29/2009 No Objection In Re: Plaintiffs’ Motion To Dismiss, ET Seq.
Defendants’, Except For Petersons, Opposition To
07/31/2009 Plaintiff's Motion To Strike All Pleadings, Motions and
Other Papers Filed By L Sanders Joiner
Defendant Kirk-Hughes Development, Cda, LLC's Answer
07/31/2009 to Plaintiff's Complaint

07/31/2009 New File Created **¥**XXXF[| F #g%*¥*kkkokk*
08/03/2009 Plaintiffs' Witness List
08/04/2009 Defendant's Witness List
08/04/2009 Plaintiffs Reply Re: Motion to Strike
Defendants', Except for Petersons, Supplement Exhibit to

08/06/2009 Opposition to Plaintiff's Motion To Strike All Pleadings,
Motions, and Other Papers Filed By L. Sanders Joiner

Hearing result for Jury Trial Scheduled held on
08/07/2009 5/17/2009 09:00 AM: Hearing Vacated 4 day

Hearing result for Motion held on 08/07/2009 09:00 AM:
08/07/2009 District Court Hearing Held GRANTED Court Reporter:

BYRL CINNAMON Number of Transcript Pages for this

hearing estimated: Re: Default Judgments, Howard

Civil Disposition entered for: Golub, Alan, Plaintiff;
08/10/2009 Golub, Marilyn, Plaintiff; Peterson, Delano D, Defendant;
Peterson, Lenore 1, Defendant. Filing date: 8/10/2009

Final Judgement, Order Of Dismissal - Delano D Peterson
& Lenore Peterson
08/10/2009 Case status changed: Closed
Civil Disposition entered for: Kirk Hughes & Associates
Inc, Defendant; Kirk-Hughes, Geraldine, Defendant;
Peterson, Delano D, Defendant; Peterson, Lenore ],
Defendant; Polatis, Kelly, Defendant; Sampson, Peter,
Defendant; Golub, Alan, Plaintiff; Golub, Marilyn,
Plaintiff. Filing date: 8/10/2009
Final Judgement, Order Of Final Judgement - Except
Kirk-Hughes Development
Miscellaneous Payment: For Making Copy Of Any File Or
08/19/2009 Record By The Clerk, Per Page Paid by: David-Lanz Mtg
Receipt number: 0862397 Dated: 8/19/2009 Amount:
$1.00 (E-payment)
Miscellaneous Payment: For Comparing And Conforming
A Prepared Record, Per Page Paid by: Winston/Cashatt
Receipt number: 0863444 Dated: 8/25/2009 Amount;:
$.50 (Check)
Miscellaneous Payment: For Certifying The Same
Additional Fee For Certificate And Seal Paid by:
08/25/2009 Winston/Cashatt Receipt number: 0863444 Dated:
8/25/2009 Amount: $2.00 (Check)
Miscellaneous Payment: Writs Of Execution Paid by:
08/31/2009 Michael Howard Receipt number: 0864213 Dated:
8/31/2009 Amount: $2.00 (Cash)

08/31/2009 Application for Writ of Execution
08/31/2009 Affidavit in Support of Execution
08/31/2009 Writ Issued $941,000

Filing: L4 - Appeal, Civil appeal or cross-appeal to
Supreme Court Paid by: Kirk-Hughes, Geraldine

09/03/2009 (defendant) Receipt number: 0865100 Dated: 9/3/2009
Amount: $101.00 (E-payment) For: Kirk-Hughes,
Geraldine (defendant)

08/10/2009

08/10/2009

08/10/2009

08/25/2009
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09/03/2009 Bond Posted - Cash (Receipt 865105 Dated 9/3/2009 for
100.00)

09/03/2009 Case status changed: Closed pending clerk action
09/03/2009 Appealed To The Supreme Court

09/03/2009 Notice of Appeal

09/04/2009 Case status changed: Reopened

Clerks Certificate of Appeal - Mailed to Supreme Court
09/09/2009 Certified Mail ********7008 1830 0003 7217

09/14/2009 Return Certificate 7008 1830 0003 7217 5550-9/11/09
09/21/2009 Order Suspending Appeal
09/30/2009 Notice of Appeal - L Sanders Joiner

Miscellaneous Payment: For Making Copy Of Any File Or
09/30/2009 Record By The Clerk, Per Page Paid by: L Sanders Joiner
Receipt number: 0869094 Dated: 10/1/2009 Amount:

$4.00 (E-payment)

Bond Posted - Cash (Receipt 869573 Dated 10/6/2009
for 300.00)

Bond Converted (Transaction number 9503066 dated
10/29/2009 amount 52.25)

10/29/2009 Notice of Lodging Transcript/Laurie Johnson
10/29/2009 Notice of Lodging Transcript/Byrl Cinnamon

Bond Converted (Transaction number 9503168 dated
11/10/2009 amount 58.75)

Bond Converted (Transaction number 9503169 dated
11/10/2009 amount 189.00)
Bond Converted (Transaction number 9503170 dated
11/10/2009 amount 100.00)

11/13/2009 Letter to Attorney Joiner for payment for Appeal
11/16/2009 Calied Attorneys Howard and Holmes to Pick up Appeal

Receipt Of Clerk's Record & Reporter's Trans. hand
delivered to Michael T Howard

Receipt Of Clerk's Record & Reporter's Trans. hand
delivered to Ed Holmes

12/16/2009 Order Conditionally Dismissing Appeal
Hearing Scheduled (Motion 02/05/2010 10:00 AM) Mtn
12/21/2009 for Charging Order, Howard, 30 min.

12/21/2009 Notice Of Service Of Discovery
12/21/2009 Affidavit of Michael T Howard

1 12/21/2009 Notice Of Hearing

; 12/21/2009 Notice Of Service Of Discovery
12/21/2009 Notice Of Service Of Discovery
12/21/2009 Notice Of Service Of Discovery
01/20/2010 Affidavit of Michael T. Howard
01/20/2010 Plaintiffs' Motion To Compel Discovery

‘ 01/20/2010 Notice Of Hearing

01/29/2010 Bankruptcy Filed - Geraldine Kirk-Hughes
01/29/2010 Inactive - Bankruptcy filed

01/29/2010 Case status changed: Inactive

j 02/03/2010 Supreme Court Order Dismissing Appeal

Hearing result for Motion held on 02/05/2010 10:00 AM:
02/05/2010 Motion Granted Mtn for Charging Order and Motion to
Compel, Howard

10/06/2009

10/29/2009

11/10/2009
11/10/2009

11/10/2009

11/18/2009

11/20/2009
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02/05/2010 District Court Hearing Held Court Reporter: LAURIE
JOHNSONSYC Number of Transcript Pages for this
hearing estimated:

02/08/2010 Charging Order RE: Peter Sampson and Kelly Polatis
02/12/2010 Order to Compel Post-Judgment Discovery
02/19/2010 Remittitur

Affidavit of Michael T Howard re: Motion for Order to
03/08/2010 Show Cause
03/08/2010 Motion For Order To Show Cause
Hearing Scheduled (Order to Show Cause 05/06/2010
03/23/2010 (3.3 IgDM) Howard ( foc!
03/24/2010 Order To Show Cause
Hearing result for Order to Show Cause held on
05/06/2010 03:30 PM: District Court Hearing Held Court
Reporter: LAURIE JOHNSON Number of Transcript Pages
for this hearing estimated: Howard
05/06/2010 Case status changed: closed
07/15/2010 Full Satisfaction of Mediated Settlement Agreement
File sent to judge's office to advise on status - per Suzi,
case still ongoing
07/11/2011 Reviewed And Retained

Hearing Scheduled (Status Conference 07/17/2012
06/15/2012 (1370 "9 ( 17/
06/15/2012 Case status changed: Closed pending clerk action

06/15/2012 Notice of Hearing

Hearing result for Status Conference scheduled on
a 07/12/2012 45/17/5012 04:00 PM: Hearing Vacated

o~ Hearing Scheduled (Status Conference 07/19/2012
07/12/2012 09:30 AM)

07/12/2012 AMENDED Notice of Hearing
Hearing result for Status Conference scheduled on
07/19/2012 09:30 AM: District Court Hearing Held Court
Reporter: DEBRA BURNHAM Number of Transcript Pages
for this hearing estimated:
07/19/2012 Case status changed: closed
Hearing Scheduled (Motion for Summary Judgment
05/01/2013 /04/2013 03:30 PM) Howard
05/01/2013 Case status changed: Closed pending clerk action
05/03/2013 Notice Of Hearing

Hearing Scheduled (Motion for Summary Judgment
05/08/2013 46 /57/2013 03:30 PM) Howard

Hearing result for Motion for Summary Judgment
05/08/2013 scheduled on 06/04/2013 03:30 PM: Hearing Vacated
Howard
Hearing Scheduled (Motion for Summary Judgment
07/09/2013 03:30 PM) Howard
Hearing result for Motion for Summary Judgment
05/09/2013 scheduled on 06/27/2013 03:30 PM: Hearing Held
| Howard

05/06/2010

01/11/2011

07/19/2012

05/09/2013

Connection: Public
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STATE OF IDAHO

Email: matt@crottyandson.com

Attorneys for Defendants

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

ALAN GOLUB and MARILYN GOLUB

husband and wife,
Case No. CV13-866—
Plaintiffs, Case No- -8038’

VS. DEFENDANT KIRK-SCOTT, LTD.'s
BRIEF IN RESPONSE TO
KIRK-HUGHES DEVELOPMENT, LLC and PLAINTIFFS' MOTION FOR
Delaware limited liability company; KIRK- SUMMARY JUDGMENT
SCOTT, LTD a Texas corporation; '
INTERNAL REVENUE SERVICE;

TOMLINSON NORTH IDAHO, INC., an
Idaho corporation

Defendants.

I INTRODUCTION & SUMMARY OF ARGUMENT
Courts disfavor default judgments because they are not adjudications on the merits. This

case illustrates why.
On September 25, 2007, plaintiff Alan Golub testified, under oath, about a $941,000 real

estate commission arising out of a land sale involving real property owned by Delano and
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TO PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT o _
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Lenore Peterson. Mr. Golub testified that he (personally) was entitled to approximately
$464,000 of the $941,000 commission with the remainder going to Darlene Moore, Tomlinson
Black, and others. Mr. Golub apparently forgot about what he testified to on September 25,
2007, because one month later he sued the Petersons, Geraldine Kirk-Hughes, Peter Sampson,
Kelly Polatis, Kirk-Hughes Development, LLC, and Kirk-Hughes Associates for the entire
$941,000. On March 11, 2009, Mr. Golub obtained a default judgment for $941,000 against all
of the defendants but the Petersons.! On July 15, 2010, Mr. Golub settled with the Petersons for
a unknown amount.” Yet on October 28, 2010, Mr. Golub recorded the March 11, 2009, default
judgment for the full $941,000 deducting nothing for the Peterson settlement nor taking into
account his September 25, 2007, testimony where he admitted that half of the $941,000 wasn't
even his to begin with.

Mt. Golub now plans to use that $941,000 default judgment to foreclose on real property
that is secured by a Deed of Trust for which Kirk-Scott, Ltd. (a non-party to the 2007 action) is
the beneficiary and seeks summary judgment adjudication on that point. Plaintiffs' Motion for
Summary Judgment should be denied because:

1. Mr. Golub cannot claim bona fide purchaser status under IC 55-606 because Mr.

Golub knew that the subject property was secured by Kirk-Scott's deed of trust years before he

! Kirk-Scott, Ltd., the author of this summary judgment response brief, was not one of those
defendants. Kirk-Scott, Ltd was not even a party to the October 30, 2007, lawsuit that gave rise
to the March 11, 2009, default judgment.

2 Mr. Golub was asked about the Peterson settlement amount during a June 12, 2013, deposition,
(Crotty Aff. at §6) Although Mr. Golub refused to disclose the exact settlement amount he did
admit that the monies he received from the Petersons accounted for some of the $941,000 he
sought in his 2007 lawsuit but that he still seeks to collect the entire $941,000 awarded in thej
March 11, 2009 default judgment. Id Mr. Golub also testified that, in his opinion, it was
perfectly fair that he be entitled to recover twice, once from the Petersons and a second timeg
from the default judgment debtors.
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recorded the March 11, 2009, default judgment;

2. Mr. Golub's March 11, 2009 default judgment does not have priority over Kirk-
Scott's September 17, 2010 deed of trust under IC 55-606 because the 2009 default judgment is
not a valid judgment lien as it (a) is not supported by "valuable consideration" and (b) lacks a
Rule 54(b) certificate;

3. Kirk-Scott's Deed of Trust is not invalid under Idaho law because (a) it was
executed in Nevada in compliance with Nevada 1aw, (b) Idaho law allows such instruments to
be recorded, and, undisputedly, (c) the Kootenai County Recorder's office allowed the Kirk-
Scott Deed of Trust to be recorded - - - and the Idaho Supreme Court holds that the recording of
an instrument constitutes constructive notice to encumbers like plaintiffs; and,

4. The Kirk-Scott Deed of Trust is not void because plaintiffs lack standing to claim
that the instrument is void.

Accordingly, plaintiffs' Motion for Summary Judgment should be denied and this case

should go to trial.
II. ARGUMENT’
A. Summary Judgment should be denied because issues of fact exist as to whether Mr.
Golub knew about Kirk-Scott, Ltd.'s Deed of Trust before he recorded his default
judgment.

Summary judgment is proper when "the pleadings, depositions, and admissions on file,
together with the affidavits, if any, show that there is no genuine issue as to any material fact and
that the moving party is entitled to a judgment as a matter of law." IL.R.C.P. 56(c). "In

considering such evidence, it is well recognized that the facts are to be liberally construed in

3 Kirk-Scott incorporates, in the argument section of this brief, the Combined Statement of Facts
(CSOF) it submitted in support of its summary judgment response and motion to vacate brief.
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favor of the party opposing the motion and he is given the benefit of all favorable inferences
which might be reasonably drawn from the evidence." Farmer's Ins. Co. of Idaho v. Brown, 97
Idaho 380, 381 (1976).

Here reasonable inferences exist in Kirk-Scott's favor and summary judgment should be
denied.

First, Mr. Golub knew that Balinda Antoine, Kirk-Scott's President, invested millions in
developing the subject property and secured that investment with a deed of trust on the subject
properties - - - for Ms. Antoine told Mr. Golub just that in 2004 at a presentation Mr. Golub gavej
for Ms. Antoine's benefit. (CSOF Y1-2, 4)

Second, Mr. Golub testifies in his May 3, 2013, affidavit that he "never had any dealings
with Balinda Antoine" but in his September 25, 2007, deposition he testified to the exact
opposite - - - that he had extensive personal dealings with Ms. Antoine insofar as Golub, "
personally, directed his efforts at Ms. Antoine knowing that she was the lynch-pin in ensuring
that the property development project was funded. (CSOF 95-6) Thus, Mr. Golub simply lacks
the credibility* to claim he had no actual or constructive knowledge of the Kirk-Scott_deed of
trust's existence and this Court should not accept his statements as the ground truth in this case.

Third, Mr. Golub's own evidence fails to support his case. In order to establish that he
was a bona-fide purchaser (whose default judgment is prior to Kirk-Scott's deed of trust) Mr,
Golub must show that he had no actual or constructive notice of the Kirk-Scott deed of trust. Mr.

Golub presents no evidence on that point. Mr. Golub states that he "was not aware that Kirk-

4 Additionally, Mr. Golub's failure to account for the Peterson settlement when he re-recorded
his default judgment and initial claim for $941,000 (of which he, at best, only has a right to half)
further calls his credibility into question.
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Scott had executed a Deed of Trust to Kirk-Hughes Deyelopment prior to Kirk-Scott recording
one during Kirk-Hughes Development's bankruptcy on September 17, 2010." (Golub Aff. at §14)
Yet Kirk-Scott did not execute the Deed of Trust. Kirk-Hughes Development executed the deed
of trust (which is at issue here) in favor of Kirk-Scott and Mr. Golub submits no evidence that hej
was unaware of the Kirk-Scott deed of trust's existence. (Howard Aff. at Ex. 5) Mr. Golub's
motion should be denied outright for failure of proof.

B. Issues of fact exist as to whether Mr. Golub had prior knowledge of the Kirk-Scott
Deed.

Idaho courts consistently hold that a subsequent purchaser's actual knowledge of a priod
interest in real property renders the first lien prior to the subsequent purchaser's lien even thoughl
the first lien was not properly recorded. Farm Bureau Fin. Co. v. Carney, 100 Idaho 745, 747
(1980). To that end, Idaho courts hold "that one cannot be a good faith purchaser or
encumbrancer when a reasonable investigation of the property would have revealed the existence
of the conflicting claim in question." Langroise v. Becker, 96 Idaho 218, 221 (1974). "Good
faith" means that a party purchases the property without knowing or having notice of any adversg
claims to the property. Sun Valley Hot Springs Ranch, Inc. v. Kelsey, 131 Idaho 657, 661 (1998).

Plaintiffs agree with the above authorities as plaintiffs cite Froman v. Madden, 13 Idaho
138 (1907) (Plfs.! Summ J. Memo. at pg. 14). Froman held:

Of course, if the defendant should be able to show that the plaintiff
had actual knowledge of the sale and conveyance to her prior to his
receiving a deed and parting with the purchase price, she would be
entitled to recover in this action, or, if she could show that he had
knowledge of such facts and circumstances as would have led to
the discovery of her purchase and conveyance by a reasonably

prudent man, she would be entitled to recover, but, in order to
recover, she must show that he was not a purchaser in good faith
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|| and whether those "facts and circumstances" would have led to discovery of Kirk-Scott's interest

within the meaning of the statute. Froman v. Madden, 13 Idaho
138, 88 P. 894, 895 (1907)(emphasis added).

Certainly issues of fact exist as to the "facts and circumstances" Mr. Golub was aware of]

in the properfy "by a reasonably prudent man."’ Issues of fact exist as to whether Mr. Golub
knew, or should have known, that the subject property was encumbered by Kirk-Scott, Ltd.'s
deed of trust and whether Mr. Golub should have conducted a reasonable investigation as to
devices encumbering the real property. First, Ms. Antoine testifies that she informed Mr. Golub
in 2004 that Kirk-Scott would secure the subject property with a deed of trust. That testimony is
enough to put Mr. Golub on notice of Kirk-Scott's interest. (CSOF 9§ 1-2) Second, Mr. Golub's
May 3, 2013, affidavit testimony, which contradicts his September 25, 2007, deposition|
testimony, calls Mr. Golub's credibility into question. For this court should not accept Mr.
Golub's self-serving affidavit that (implies) he had no idea the subject property was subject to
Kirk-Scott's deed of trust given the undisputed fact that his affidavit directly contradicts his prion
sworn deposition testimony. Id. §94-7. Third, it is beyond dispute that Mr. Golub is 4
sophisticated real estate professional well aware of the importance of ensuring that title to real
property he markets is free and clear of other encumbrances.® In fact, he made repeated inquiries
as to the title to the Peterson, Atkinson, and Sloan properties throughout 2004 and 2005. (CSOF
93) Indeed, he claims that he is entitled to $941,000 for the work he did facilitating the purchase

of the subject property. Accordingly, it logically follows that an individual who claims he is

5 Idaho courts consistently hold that the issue of reasonableness is an issue of fact. Langroise v.
Becker, 96 Idaho 218, 221 (Idaho 1974).

8 At his June 12, 2013, deposition Mr. Golub testified that he knew he could locate information
on real property encumbrances at the Kootenai County Recorder's office and/or through a title
company. (Crotty Aff. at §7)
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entitled to such a hefty amount must have the technical know-how to ensure that the real
property subject to such a transaction is not encumbered by other liens. Fourth, Mr. Golub
admits that as early as March 11, 2009, it was his expectation that his agent (Michael Howard,|
his attorney) would identify assets belonging to the judgment debtors and collect upon those
assets. (Crotty Aff. at 8) Yet, Mr. Golub's lawyer will not allow Mr. Golub to disclose when he
(the lawyer) learned of the existence of the Kirk-Scott deed of trust and when he (the lawyer)
told Mr. Golub of the deed of trust's existence. Jd.’
Simply stated, Mr. Golub both knew that Kirk-Scott would (and did) secure the subject
property with a deed of trust and had the knowledge and wherewithal to conduct a title-search of
the subject property before encumbering it with his (void) judgment.8
C. Kirk-Scott, Ltd's Deed has priority under the terms of IC 55-606 and Idaho law.

1 Kirk-Scott's Deed has priority under the plain terms of IC 55-606 because Mr.
Golub's Judgment is not supported by "valuable consideration."”

IC 55-606 provides, in full:

55-606. Conclusiveness of conveyance -- Bona fide
purchasers. Every grant or conveyance of an estate in real property
is conclusive against the grantor, also against every one
subsequently claiming under him, except a purchaser or
encumbrancer, who in good faith, and for a valuable consideration,

7 Kirk-Scott, Ltd. reserves the right to bring either a motion to compel or motion to disqualify
counsel on this point. A key (if not the key) issue in this case is when Mr. Golub, or Mr. Golub's
agents, learned of the existence of the Kirk-Scott Deed of Trust. If it is discovered that Mr.
Golub (or his agent) knew of the deed's existence before re-recording the default judgment on|
October 28, 2010, then the default judgment does not have priority over the Kirk-Scott Deed of
Trust under the bona-fide purchaser doctrine. Accordingly, the issue of when Mr. Golub and hig
agents learned of the trust deed's existence is crucial and plaintiffs should not be allowed to hide
that information under the guise of privilege.
8 Kirk-Scott, Ltd. has filed a motion to vacate the March 11, 2009, default judgment in its
entirety.
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acquires a title or lien by an instrument or valid judgment lien that
is first duly recorded.

The word "valuable" means "[w]orth a good price; having financial or market value."
Black's Law Dictionary, at 1256 (7th Ed. 2000). The "word consideration" means "[s]omething
of value (such as an act, a forbearance, or a return promise) received by a promisor from a
promisee." Id. at 245. Courts defining the phrase "valuable consideration" in the context of
instruments conferring title to real property mirror Black's Law Dictionary's definition. Life Ins.
Co. v. Rose Chapel Mortuary, Inc., 95 Idaho 599, 603 (1973)(stating "valuable consideration"|
means a "detriment to the promisee or a benefit to the promisor."); Gardiner v. Gardiner, 36
Idaho 664, 214 P. 219, 220 (1923)(love and affection not valuable consideration); Hiddleson v.
Cahoon, 37 Idaho 142, 214 P. 1042, 1043 (1923).

Mountain Home Lumber Co., Lid. v. Swartout, 30 Idaho 559, 166 P. 271 (1917) is
illustrative and analogous to this case. Swarfout involved Mr. Swartout obtaining title to real
property, from Mr. Garrett, and recording the deed. /d. at 273. Thereafter another entity,
Mountain Home Lumber Company, obtained a judgment against Mr. Garrett. Id. Mountain
Home Lumber Company then executed on its judgment and obtained title to the subject real
property. Id. The Swartout court (without addressing whether Mr. Swartout's deed was properly|
recorded) held that Mr. Swartout's deed was prior to Mountain Home's judgment because]
Mountain Home's judgment "was not valuable consideration; for it amounted to nothing more
than a cancellation of pre-existing indebtedness" and reasoned that Mountain Home was "[a]
purchaser who part[ed] with a consideration [that was] neither valuable or irrevocable [and was]
not a bona fide purchaser." Id. Swartout found that the deed was not irrevocable because the

lumber company's judgment against Garrett could be revived, subject to Mr. Swartout's equities.
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Id. Swartout is not an outlier either. Rexburg Lumber Co. v. Purrington, 62 Idaho 461, 113 P.2d
511, 513-514 (1941)("his judgment is merely credited on the purchase price...is not a bona fide
purchaser because he has parted with nothing, merely a paper exchange and no valuablé
consideration has passed. Thus respondent was not a bona fide purchaser...and not protected
against secret liens.")(citations omitted); American Credit Co. v. Stuyvesant Ins. Co., 173 S.E.2d
523, 526 (N.C. Ct. App. 1970)(affirming vacation of default judgment "because the motion for
judgment, sounding in contract, failed to allege 'valuable consideration.").

Swartout appiies here. First, Mr. Golub's judgment is nothing more than a device that he
seeks to use to cancel Kirk Hughes Development's pre-existing indebtedness. Indeed, Mr. Golub
seeks to do just that in this lawsuit by foreclosing on the default judgment. (PIfs’ Summ. J. Memo
at 1) Second, the judgment is not irrevocable: Mr. Golub can execute on the default judgment
subject to Kirk-Scott's deed of trust. Stated differently: Mr. Golub still has a remedy against the
judgment debtors, just not against Kirk-Scott. Third, the judgment is not "valid consideration"
against Kirk-Scott. There is no "promisor" - "promisee" relationship between Kirk-Scott and
plaintiffs. Kirk-Scott neither gave (or received) value, forbearance, or other consideration
regarding the judgment. Accordingly, plaintiffs' default judgment against Kirk-Scott fails fog
lack of consideration.

2. Mr. Golub's judgment is not a "valid judgment lien" because it lacks a Rule
54(b) certificate.

Additionally, Mr. Golub's judgment is not a valid judgment because a valid LR.C.P,
54(b) certificate was not recorded with the judgment. (Howard Aff. Ex. 8 - - - note that the Rulg

54(b) certificate attached to the default judgment is not signed)
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A "valid judgment lien" is as “an order or judgment that ends the lawsuit, adjudicates the
subject matter of the controversy, and represents a final determination of the rights of the parties.
It must be a separate document that on its face states the relief granted or denied.” T.J.T., Inc. v.
Mori, 148 Tdaho 825, 826 (2010). A final judgment must be final as to all parties and all claims
and contain a signed I.R.C.P. 54(b) certificate. Bishop v. Capital Fin. Servs., 109 Idaho 866, 867,
(1985). And Mr. Golub admits that he "could not record the judgment and begin his collection
efforts" because the court did not sign the Rule 54(b) certificate. (Plfs' Summ. J. Memo. at 6:104
20; Crotty Aff. at Ex. 2, pg. 43-44)

What Mr. Golub argues is true today and supported by Mr. Golub's own evidence. The
March 2009 default judgment that Mr. Golub recorded in October 2010 still does not have 4
signed Rule 54(b) certificate attached. (Howard Aff. at Ex. 8) Accordingly, it is not a "valid
judgment lien" as contemplated under IC 55-606 and as stated in plaintiffs' own briefing.

D. The acknowledgement on the Kirk-Scott Deed is proper and even if it wasn't its|
defects do not vitiate it.

Plaintiffs argue that the Kirk-Scott Deed is invalid because it was not properly]
acknowledged. Plaintiffs' arguments fail ‘
L The Kirk-Scott deed was properly acknowledged under Nevada law.
An instrument is properly recorded in Idaho if that instrument was acknowledged in|

accord with the laws of the state where it was created. Idaho Code 55-805 provides, in part:

Before an instrument may be recorded, unless it is otherwise
expressly provided, its execution must be acknowledged .... or if
executed by a limited liability company, by the manager, member
or other person executing the same on behalf of the limited liability
company, or the execution must be proved and the
acknowledgment or proof, certified in substantially the manner
prescribed by chapter 7, title 55, Idaho Code; provided, that if such
instrument shall have been executed and acknowledged in any
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other state or territory of the United States., or in any foreign
country, according to the laws of the state, territory or country
wherein such acknowledgment was taken, the same shall be
entitled to record, and a certificate of acknowledgment indorsed
upon or attached to any such instrument purporting to have been
made in any such state, territory or foreign country, shall be prima
facie sufficient to entitle the same to such record. IC 55-805
(emphasis added).

The Kirk-Scott Deed of Trust was executed in Nevada. (Howard Aff. Ex. 5)

Nevada law relating to written conveyances of real property provides, in full:

Every conveyance in writing whereby any real property is
conveyed or may be affected must be acknowledged or proved and
certified in the manner provided in this chapter and in NRS
240.161 to 240.169, inclusive. Nev. Rev. Stat. Ann. § 111.240.

Nev. Rev. Stat. Ann. § 240.1655(1)(a) states that:
A notarial act must be evidenced by a certificate that: (a) Identifies
the county, including, without limitation, Carson City, in this State

in which the notarial act was performed in substantially the
following form: State of Nevada, County of ____

Nev. Rev. Stat. Ann. § 240.1655(7) provides, in full:
By executing a certificate of a notarial act, the notarial officer

certifies that the notarial officer has complied with all the
requirements of this section.

Kirk-Scott's deed of trust complies with the Nevada rules because it sets out the State and
County where the deed of trust was executed and because it was signed by a notary - - - an act
which certifies that the requirements of §240.1655 were met. Accordingly, since the Kirk-Scott
deed of trust was executed in accordance with Nevada's law it complies with IC 55-805 and was
recorded properly. Further, the undisputed fact that the Kootenai County Auditor's officg

allowed the Kirk-Scott deed of trust to be recorded is further proof of its validity. Matheson v.
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