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IN THE SUPREME COURT OF THE STATE OF IDAHO

RAYLAND BROWN,
Supreme Court Case No. 42511

Petitioner-Appellant,
Vs.

STATE OF IDAHO,

Respondent.

CLERK'S RECORD ON APPEAL

Appeal from the District Court of the Fourth Judicial District, in and for the County of Ada.

HONORABLE MIKE WETHERELL

STATE APPELLATE PUBLIC DEFENDER LAWRENCE G. WASDEN
ATTORNEY FOR APPELLANT ATTORNEY FOR RESPONDENT
BOISE, IDAHO BOISE, IDAHO

000001



Date: 10/10/2014
Time: 03:23 PM
Page 1 of 1

Fourth Judicial District Court - Ada County
. ROA Report
Case: CV-PC-2014-12624 Current Judge: Mike Wetherell
Rayland Brown, Plaintiff vs State Of Idaho, Defendant

User: TCWEGEKE

Rayland Brown, Plaintiff vs State Of Idaho, Defendant

Date Code User Judge
6/27/2014 NCPC - CCBARRSA New Case Filed - Post Conviction Relief District Court Clerk
CHGA CCBARRSA Judge Change: Administrative Mike Wetherell
PEAF CCBARRSA Petition and Affidavit for Post-Conviction Relief ~ Mike Wetherell
MOAF CCBARRSA Motion & Affidavit for Permission to Proceed on  Mike Wetherell
Partial Payment of Court Fees (Prisoner)
MOAF CCBARRSA Motion & Affidavit in Support for Appointment of Mike Wetherell
Counsel
CERT CCBARRSA Certificate Of Mailing Mike Wetherell
6/30/2014 PROS . PRWILSVL Prosecutor assigned Jonathan M Medema Mike Wetherell
7/23/2014 ORDR TCWEGEKE Order Denying Motion for Appointment of Mike Wetherell
Counsel and Notice of Intent to Dismiss Pursuant
to IC 19-4906(b)
7/25/2014 MOTN CCWEEKKG  Motion for Summary Dispostition Mike Wetherell
BREF TCMEREKV Brief In Support Of Motion For Summary Mike Wetherell
Disposition
8/4/2014 BREF TCLAFFSD Petitioner's Brief In Response To The Court Mike Wetherell
Order Pursuant To IC 19-4906(b)
8/26/2014 ORDR DCOATMAD Order Dismissing Petition Mike Wetherell
JOMT DCOATMAD Judgment Mike Wetherell
CDIS DCOATMAD Civil Disposition entered for: State Of Idaho, Mike Wetherell
Other Party; Brown, Rayland, Subject. Filing
date: 8/26/2014
STAT DCOATMAD STATUS CHANGED: Closed Mike Wetherell
9/10/2014 APSC CCTHIEBJ Appealed To The Supreme Court Mike Wetherell
MOAF CCTHIEBJ Motion & Affidavit for Permission to Proceed on  Mike Wetherell
Partial Payment of Court Fees
MOAF CCTHIEBJ Motion & Affidavit in Support for Appointment of Mike Wetherell
Counsel
NOTA TCWEGEKE NOTICE OF APPEAL Mike Wetherell
9/12/2014 ORDR DCOATMAD Order Appt'g State Appellate Public Defender Mike Wetherell

000002



-~ AR

NO e
an_ 10 30 "5,
JUN 27 2014
CHRISTOPHER D. RICH, Clerk
igg%el\?ame\%é\/c% ?\&D BROWN, By SANTIAGO BARRIOS
0
Address P C-BOXToo\®
1\2':.‘ E ‘ g y
- Petitioner
;@\ _ R
. IN THE DISTRICT COURT OF THE_Fo-unc i JUDICIAL DISTRICT

*OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF AD, A.

RAYIAND BROWR, ) ‘
) Case No. CV PC 1412624

Petitioner, )

TR ) PETITION AND AFFIDAVIT

VS. ) FOR POST CONVICTION
T . ) RELIEF . .

TA1E oF Toao . )
)
Respondent. )
)

The Petitioner alleges:

1. Place of detention if in custody: To\c\\\r\ o Cos fQ,C‘}Pl oON O»L Can ‘CQ (

2. Name and location of the Court which imposed judgement/sentence: ( «ou,u‘f\'\[
 oF ADN TN RE Toudh Judicl R DrgTR®T
3. The case number and the offense or offenses for which sentence was imposed:
(@  Case Number: cRAviId -5 8% %
(b)  Offense Convicted: ¢\ey ’
e _Chtd L a fe o

4. The date upon whlch sentence was 1mposed and the terms of sentence:
a. Date of Sentence: ¥V && , A8 I ( a

b. Terms of Sentence

PETITION FOR POST CONVICTION RELIEF - 1

Revised: 10/13/05
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5. Check whether a finding of guilty was made after a plea:
[ ]Of guilty [ ] Ofnot guilty

6. Did you appeal from the judgment of conviction or the imposition of sentence?
M/Yés [ ]No

If s0, what was the Docket Number of the Appeal?_ W \\x © 9B

I

7. State concisely all the grounds on which you base your application for post

conviction relief: (Use additional sheets if necessary.) 3

@ Pexone ellege Wiis Aded Coungel

wos dnekfecNve foc Mg R@S_Oﬂf\s\/}u}r s

b aia asT oAttt Mo e S eaken e vonichn

W aS \\mt‘) 052 A, %QWS‘L R0 WaS a ?\\&\Mﬁii?&’@é%
_agRement, Ruk etk Couk &"\A\qo& Sollowd
@Ak R\een egeemenk. Mlounsel’s Caluce 4o

obleck Yo Yk Sendenc o oS
eyuvditedd Perifiones,

8. rior to this petition, have you filed with respect to this conviction:

a. Petitions in State or Federal Court for habeas corpus? n ' A

b. Any other petitions, motions, or applications in any other court? N,l Y
c. If you answered yes to a or b above, state the name and court in which each

petition, motion or application was filed:

Reilioner Fled oo TA oo
C(\\ PANTat e-‘\,\ (Q\/\\Q (ég L

PETITION FOR POST CONVICTION RELIEF -2
Revised: 10/13/05
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9. Ifyour application is based upon the failure of counsel to adequately represent you,
state concisely and in detail what counsel failed to do in representing your interests:
@_Counge Vs Aaduie Xe obyeck Yo Bt

2enken® Yo alow) ¥ PelMeont s Yo
(®) MaJl A C\Q\M‘u(‘& OQQ (ox—\k‘(\\\)ﬁ\'( <0'§
a_felc )\nq\ baas ekt etiue. \(\\‘Sx

Slor e Ne Ao So' L
also Qrudiced . ¥\ enec.

10.  Are you seeking leave to proceed in forma pauperis, that is, requesting the

proceeding be at county expense? (If your answer is “yes”, you must fill out a
Motion to Proceed in Forma Pauperis and supporting affidavit.)
MYes  [INo
11.  Are you requesting the appointment of counsel to represent you in this case? (If your
answer is “yes”, you must fill out a Motion for the Appointment of Counsel and supporting
affidavit, as well as a Motion to Proceed In Forma Pauperis and supporting affidavit.)
[VYes [ ]No

12. State specifically the relief you seek:

TeMWentl eepechinlly (Rauesks Ma) Yt
Cousk (RConS \c>» Ry V\Qox O\Ct( Q«QN‘LQ\{'\)‘
thc\/\ wa s eCo N\ancRQcQ L>Y o '“(l& Sr\*oﬁ\{

W Pt Rude W\, aqiee MQr\)Ea

PETITION FOR POST CONVICTION RELIEF - 3
Revised: 10/13/05
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13.  This Petition may be accompanied by affidavits in support of the petition. (Forms
for this are available.)

DATED this Lldayof  Jovie ,20\Y .

“RAYLAND BRowN .

Petitioner

STATE OF IDAHO )
) ss

County of Amg, ) '

QA\'{(\.NND ",‘BQ()‘V\) o being sworn, deposes and says that the party is the

Petitioner in the above-entitled appeal and that all statements in this PETITION FOR POST

CONVICTION RELIEF are true and correct to W r knowledge and belief.

PN Ao RROWN.

Petitioner i
TH
SUBSCRIBED AND SWORN and AFFIRMED to before me this Z[l[ day of
Ve

el ,20]#!‘.
J

[ S '\K

= JAMES G. QUINN W /g( £@ TlaAp )
s NOTARY PUBLIC

(SEAL) v STATE OF IDAHO otary Public for Idaho

« - Commission expires: _J zz 0/ 20/ Q

PETITION FOR POST CONVICTION RELIEF - 4

Revised: 10/13/05
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CERTIFICATE OF MAILING

1 HEREBY CERTIFY that on the day of .20, Imaileda

copy of this PETITION FOR POST CONVICTION RELIEF for the purposes of filing with the

court and of mailing a true and correct copy via prison mail system to the U.S. mail system to:

m_ County Prosecuting Attorney
P O B ON/ Qo W Yo wr <
ROWSR 210N

EAVLAND. BRown.

Petitioner

PETITION FOR POST CONVICTION RELIEF - 5

Revised: 10/13/05
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AFFIDAVIT OF FACTS IN SUPPORT OF POST-CONVICTION PETITION

county oF_ AD A )

STATE OF IDAHO ; . CV Pc 14 1 2624 )I-

QK\I\AY\\D TBREWN , being first duly sworn on oath, deposes and says:

e 15t Peliny ; ve eniitied Pelion
BAWIoner WaS Carged witk, avd Coavichion of one Coudt
¢ X ‘\Q (:1' ) \On i\ \' » - Y

==
o= B}t VL

- . ‘ L X antR s o\\ﬁ'
“Mo\\,\a\v(ow? LW e brougWX wn fc\i\g,_( W Po - Canvichiown
Loy : o ) ° e Ao \ s W = g
B8 Pead 133 13A9-20 (<P 1992 ). To Penawl o
VA CEERENIVE a5 SitYaa (R a8 Coungl\ C\alnae _
Tl _dAekendent muck 5Wewd ok Yan eddernely S 3&(‘%(1\/\ ane-
<AR¥l and Wnk Adant wIa A C A Mk
é%(;\ cien . 6\’(‘\(.\(\6\\« & N V\)ﬂ%&\\i"_\}_@\\'&ﬂ~- L\ 66 VS 668,
%1 2% (\a% N Skeads 2T Tddne Z\B 316 J00
£ a0, 2k _(ckapp Yat5) 16 ¢SSV =& a\&\d@n&f
W ,’\‘ Huwraen cé-?\\c‘\now\ raUl %,c&'&h%r
Xornens Rysentaticn W hrlow ‘an olgyectiye
—gg\)fiﬁ\&i“& ;,?g @ac\aoxﬂo:\a\nQnQS%‘ A(aq‘csnﬁ\l- sé«g& AL
Xdalue T15%, T6o Teo €4 Wk \16 (\9%8) -

_10kabligh PRyunA®R ML aphicant nausk Showd

& RaSona\e Leatn oWky Mek buwh for ¥l addome S
_ ALHA enl PRifolon ante Bae ouX Lome OF Mg dtal’
y@»omg\ \(&N‘}v oL ‘o\.‘\WE(QX\\C:"_‘ b{)(a%q&\&w Tdoawno «¥
_A6s 23 ax W AfeaSonable Probaoilivy S Wk Ydeheo
_}»33 WU 163 R 34 A28, 3 (X ApY Zlo:i() a»&*"&fm
Mas Noagadnued Xo Pk 9O Position ek "eachieal
detisions 6f kFial Coungtl wiill ek be SUond Juessed
OO0 PPol un1ess Rnasr ARUS oS3 euR bhaged e _
Anaadesuakrl PRParation Vqursfantt ok RN awn

AFFIDAVIT OF FACTS IN SUPPORT OF POST CONVICTION PETITION - 1
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Further your affiant sayeth not.

L for | B

Signature of Affiant ~

th
SUBSCRIBED AND SWORN AND AFFIRMED TO before me this ij_ day of

Ndtary Public for Idaho
My Commission Expires: 2 Z / éz [20 J 9

AFFIDAVIT OF FACTS IN SUPPORT OF POST CONVICTION PETITION - %— :T
Revised: 10/13/05
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am o 30 "y
JUN 27 2014
CHRISTOPHER D. RICH, Clerk
By SANTIAGO BARRIOS
DEPUTY
W lAnD RRowon.
F‘u‘ll Name of Par{y Filing This Document
Toec N \5S 96 W
I\'Aailjng Adfirfess (Street or Post Office Box)
P. 0. Rox\qo0t O
City, S‘Eate and Zip Code .
Telephone Number
IN THE DISTRICT COURT OF THE "VG\W(;&(A\ JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF A D A

Case No.: cv PC 1412624

ARt & te
TAR)AD BROWN | morion anp AFFIDAVIT FOR
' PERMISSION TO PROCEED ON PARTIAL
, Plaintiff, PAYMENT OF COURT FEES (PRISONER)

ZTATE of IDANO

Defendant.

IMPORTANT NOTICE: Idaho Code § 31-3220A requires that you serve upon counsel for
the county sheriff, the department of correction or the private correctional facility,
whichever may apply, a copy of this motion and affidavit and any other documents filed
in connection with this request. You must file proof of such service with the court when
you file this document.

STATE OF IDAHO )
) ss.

County of k“k )

[ ]Plaintiff [ ] Defendant asks to start or defend this case on partial pay ment of court

fees, and swears under oath 0Ty WA . ~—
! ENTIONY AND ATTIDAN
1. This is an action for (type of case) FOR Yo &1 Conviciiond REVET

believe I'm entitled to get what | am asking for.

MOTION AND AFFIDAVIT FOR PERMISSION TO
PROCEED ON PARTIAL PAYMENT OF COURT FEES PAGE 1

(PRISONER)
CAO 1-10C 2/25/2005

000015



2. [ ]! have not previously brought this claim against the same party or a claim based on
the same operative facts in any state or federal court. [ ]I have filed this cl aim against the
same party or a claim based on the same operative facts in a state or federal court.

3. I am unable to pay all the court costs ﬁow. | have attached to this affidavit a current
statement of my inmate account, certified by a custodian of inmate accounts, that reflects the
activity of the account over my period of incarceration or for the last twelve (12) months,
whichever is less.

4. | understand | will be required to pay an initial partial filing fee in the amount of 20% of the
greater of: (a) the average monthly deposits to my inmate account or (b) the average monthly
balance in my inmate account for the last six (6) months. | also understand that | must pay the
remainder of the filing fee by making monthly payments of 20% of the preceding month’s
income in my inmate account until the fee is paid in full.

5. | verify that the statements made in this affidavit are true. | understand that a false
statement in this affidavit is perjury and | could be sent to prison for an additional fourteen (14)

years.

Do not leave any items blank. If any item does not apply, write “N/A”. Attach additional pages
if more space is needed for any response. .

IDENTIFICATION AND RESIDENCE:

Name: N // A Other name(s) | have used: "\! / a\—

Address: ,\[ / Ay
How long at that address? M ’/ A Phone: M/ / A

Date and place of birth:
DEPENDENTS:

lam[ ]single b/]’married. If married, you must provide the following information:

Name of spouse: I\L , A

N

MOTION AND AFFIDAVIT FOR PERMISSION TO
PROCEED ON PARTIAL PAYMENT OF COURT FEES PAGE 2

(PRISONER)
CAO 1-10C 2/25/2005

000016



\

My other depend ents (including minor children) are: N/A

N/a

INCOME:
Amount of my income: $ N/A per[ ]week[ ]month

Other than my inmate account | have outside m oney from:

My spouse’s income: $ M/A per[ Jweek[ ]month.

ASSETS:

List ali real property (land and buildings) owned or being purchased by you.

Your Legal
Address City State Description Value Equity
N o

List all other property owned by you and state its value.

Description (provide description for each item)

Cash

Notes and Receivables M l B

Vehicles: - &! 1[ an

Bank/Credit Union/S avings/Checking Accounts l’\l [ A :
Stocks/Bonds/Investments/Ceﬁificates of Deposit M [ A
Trust Funds - M //@ A

Retirement Accounts/IRAs/401(k)s N/} %

Cash Value Insurance N // A
Motorcycles/Boats/RVs/Snowmobiles: N[ A

Furniture{AppIi ances N I D(

s ]
)
Jewelry/Antiques/Collectibles N [ A

MOTION AND AFFIDAVIT FOR PERMISSION TO
PROCEED ON PARTIAL PAYMENT OF COURT FEES

(PRISONER)
CAO 1-10C 2/25/2005
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Description (provide description for each item) Value

TVs/Stereos/Computers/Electronics l\i / A '
Tools/Equipment /\-[ / ﬂ- .

Sporting Goods/G uns ’ N J R

Horses/Livestock/Tack f\f /A

Other (describe) N / A

N/

EXPENSES: List all of your monthly expenses.

Average

Expense Monthly Payment

Rent/Hou'se Payment

1 7
Vehicle Payment(s) (\{ IQ

Credit Cards: (list each account number)

N [r

Loans: (name of lender and reason for loan)

Electricity/Natural Gas : f\} / A

Water/Sewer/Trash /\//A

Phone 1 N//'A;

[1 /4 \
Groceries '\ [é

Clothing ' /\j / @r -

Auto Fuel | /\j / A— '

Auto Maintenance /\/ / A

Cosmetics/Haircuts/Salons M / A
Entertainment/Books/Magazines M [ A

Home Insurance ’{\/‘[/A

MOTION AND AFFIDAVIT FOR PERMISSION TO

PROCEED ON PARTIAL PAYMENT OF COURT FEES PAGE 4

(PRISONER)
CAQ 1-10C 2/25/2005
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Average

Expense Monthly Payment

Auto Insurance l\[ / A _
Life Insurance ] M /A
Medical Insurance A///A

Medical Expense . ' fv/ / A
Other : /\// / A

M [a
MISCELLANEOUS: / o /
How much can you borrow? $ N A From whom? /\/ A

When did you file your last income tax return? M/A Amount of refund: $ N/A

PERSONAL REFERENCES: (These persons must be able to verify information provided)

Name | Address Phone Years Known

NTR NIA NIA — NJA

Signature ¢ I N
iza\'/ PN SNQ M
Typed or Printed Name

SUBSCRIBED AND SWORN TO before me this £ day fW ,
20!% .

U ™~
. <t rea—
g - otary Public for Idah -
N7 T

, NN
- w&ﬁ&”&n i Residing at

A W My Commission expires ‘1//@/ 2019

MOTION AND AFFIDAVIT FOR PERMISSION TO
PROCEED ON PARTIAL PAYMENT OF COURT FEES PAGE 5

(PRISONER)
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= IDOC TRUST =========== OFFENDER BANK BALANCES ========== 06/24/2014 =
Doc No: 105964 Name: BROWN, RAYLAND ICC/UNIT E PRES FACIL
Account: CHK Status: ACTIVE TIER-1 CELL-14

Transaction Dates: 06/24/2013-06/24/2014

Beginning Total Total Current
Balance Charges Payments Balance
0.00 446 .50 446.70 0.20
Date Batch Description Ref Doc Amount Balance
12/23/2013 HQ0652914-001 950-RE INCARECERAT IBSUSPCHK 0.00 0.00
12/23/2013 HQ0652926-001 011-RCPT MO/CC 30817 300.00 300.00
12/31/2013 IC0653718-295 099-COMM SPL 74 .79DB 225.21
01/09/2014 HQ0654869-016 026-JAIL INCOM DEC PAY 10.50 235.71
01/14/2014 IC0655318-266 099-COMM SPL 74 .59DB l161.12
01/21/2014 IC0655909-222 099-COMM SPL 10.20DB 150.92
01/21/2014 IC0655909-223 099-COMM SPL 61.14DB 89.78
01/28/2014 IC0656639-204 099-COMM SPL 24 .84DB 64 .94
02/04/2014 IC0657349-186 099-COMM SPL 10.65DB 54.29
02/04/2014 IC0657349-187 099-COMM SPL 23.45DB 30.84
02/05/2014 HQO0657664-021 026-JAIL INCOM JAN PAY 18.00 48.84
02/11/2014 IC0658193-233 099-COMM SPL 38.13DB 10.71
02/18/2014 IC0658731-131 099-COMM SPL 9.52DB 1.19
03/11/2014 HQO0661313-005 026-JAIL INCOM FEB PAY 34.00 35.19
03/11/2014 IC0661369-123 099-COMM SPL 1.19DB 34.00
03/11/2014 HQO0661376-022 011-RCPT MO/CC 36496 40.00 74.00
03/12/2014 IC0661525-097 099-COMM SPL . 10.20DB 63.80
03/19/2014 IC0662169-246 099-COMM SPL 37.42DB 26.38
03/26/2014 IC0662901-215 099-COMM SPL 10.87DB 15.51
04/02/2014 HQO0663685-031 026-JAIL INCOM MAR PAY 29.20 44 .71
04/09/2014 IC0664470-240 099-COMM SPL 41.14DB 3.57
04/29/2014 IC0666199-169 099-COMM SPL 3.37DB 0.20
06/19/2014 HQO0672467-005 011-RCPT MO/CC 43613 15.00 15.20
06/24/2014 IC0672947-185 099-COMM SPL 15.00DB 0.20
STATE OF IDAHO

Idaho Department of Correction
! hereby certify that the foregoing is a full, true, and
correct copy of an instrument as the same now remains

on file and of record in my office.
WITNESS sy hand hereto affixed this.ﬁ_
gay of. A.D,, 20 / L‘/

A
LANANAN_
By <
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NO R
an 10230 oy

JUN 27 2014
CHRISTOPHER D. RICH, Clerk
Inmate name_ RAVHRAND - RRoWN By SANTIAGO BARRIOS
IDOC No. \68 964 '
Address PO BOX “[061D
Boigse 1D BIT0T
Defendant
IN THE DISTRICT COURT OF THE ?‘i‘—b (31 A\"\ JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY oF _ ADA

CV PC 1412624

STATE OF IDAHO, )
) Case No.
Plaintiff, ) .
) MOTION AND AFFIDAVIT IN
VS. ) SUPPORT FOR
N . ) APPOINTMENT OF
< ‘
Q*\\H AND  RROWN. ) COUNSEL
)
Defendant. )
)
COMES NOW, rR‘\\[‘:‘U\NDT %QQ\N(\\ , Defendant, in the above

entitled matter and moves this Honorable Court to grant Defendant’s Motion for Appointment of
Counsel for the reasons more fully set forth herein and in the Affidavit in Support of Motion for

Appointment of Counsel.

1. Defendant is currently incarcerated within the Idaho Department of Corrections

under the direct care, custody and control of Warden Q qv\&\-" % 3\0\ A S ,
z

of the S)‘g¥g . mmgk of Cost gg&\ e )

2. The issues to be presented in this case may become to complex for the Defendant
to properly pursue. Defendant lacks the knowledge and skill needed to represent

him/herself,

MOTION AND AFFIDAVIT IN SUPPORT FOR APPOINTMENT OF COUNSEL - 1
Revised: 10/06/05
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3. Defendant required assistance completing these pleadings, as he/she was unable
to do it him/herself.

4. Other. Veana aok adraiaed Uslessisnal \eawec |

SN AN a\Ss v folia e 1N Pacaleq al Wt
DATED this day of = , 20 .

LNLAND RRoW M

Defendant

AFFIDAVIT IN SUPPORT FOR APPOINTMENT OF COUNSEL

STATE OF IDAHO

)
) ss
County of km R )

Q\R\f)\»Aﬁ\\g BRowid , after first being duly sworn upon his/her oath, deposes
and says as follows:

1. I am the Affiant in the above-entitled case;

2. I am currently residing at the TCC / 1D C, XC&O\\ﬂo HRE 0\(& MQ\'\}(
ef Gortechionm: |
under the care, custody and control of Warden Ra\n C&\{; % \Q&QS .

3. I am indigent and do not have any funds to hire private counsel;

4, I am without bank accounts, stocks, bonds, real estate or any other form of real
property;

5. I am unable to provide any other form of security;

6. ‘I am untrained in the law;

7. If I am forced to proceed without counsel being appointed I will be unfairly

handicapped in competing with trained and competent counsel of the State;

MOTION AND AFFIDAVIT IN SUPPORT FOR APPOINTMENT OF COUNSEL -2

Revised: 10/06/05
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Further your affiant sayeth naught.

WHEREFORE, Defendant respectfully prays that this Honorable Court issue
it’s Order granting Defendant’s Motion for Appointment of Counsel to represent his/her interest

or in the alternative grant any such relief to which it may appear the Defendant is entitled to

DATED This 2 Y dayof _ JUwme. 2014,

Pl

Defendant

SUBSCRIBED AND SWORN AND AFFIRMED to before me this ?;il' day

ofé)%’%/ L20[H .

[ Lt
h SAMES G. QUINN W % CQWW
(SEAL) 2?;::;: %E;L‘,',% otary Public for Idaho

o Commission expires: Z& [ G

ST

MOTION AND AFFIDAVIT IN SUPPORT FOR APPOINTMENT OF COUNSEL - 3
Revised: 10/06/05
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CERTIFICATE OF MAILING

I HEREBY CERTIFY that on the 24 day of _ Tuwne , 2014, 1

mailed a copy of this MOTION AND AFFIDAVIT IN SUPPORT FOR APPOINTMENT OF
COUNSEL for the purposes of filing with the court and of mailing a true and correct copy via

prison mail system for processing to the U.S. mail system to:

m County Prosecu‘ting Attorney
Qoo W Frout gk
B0i1S2. TAavo B2 T6

i

KAYAND BRow iy

Defendant :

MOTION AND AFFIDAVIT IN SUPPORT FOR APPOINTMENT OF COUNSEL -4
Revised: 10/06/05
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FILED
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CHRISTOPHER D. RICH, CLERK OF THE COURT

BY:

Deputy Clerk

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL ]M)F THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

BROWN RAYLAND,
Plaintiff,
Vs.

STATE OF IDAHO,
Defendant.

CASE NO. CV-PC-2014-12624

CERTIFICATE OF MAILING

I, CHRISTOPHER D. RICH, the undersigned authority, do hereby certify that I have

mailed, by United States Mail, one copy of the: PETITION AND AFFIDAVIT FOR POST-

CONVICTION RELIEF as notice pursuant to Rule 77 (d) LR.C.P. to each of the parties or

attorneys of record in this cause in envelopes addressed as follows:

ADA COUNTY PROSECUTING ATTORNEY

(INTERDEPARTMENTAL MAIL)

ADA COUNTY PUBLIC DEFENDER
(COPY IN FILE)

RAYLAND BROWN # 105964
ISCC - C-POD 114B

PO BOX 70010

BOISE ID 83707

Dated: Friday, June 27, 2014

CERTIFICATE OF MAILING 111

Court Reference

4 ....ooo'... 5 ‘:
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"':,,’V,‘z FoR A“ﬁf‘o“‘ 6/27/2014
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JUL 2 8 2014
CHRISTOPHER D, RICH, Clerk
By DlAI\é‘EN%ATMAN
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

RAYLAND BROWN, )
‘ ) Case No. CV-PC-2014-07839
Petitioner, )
) ORDER DENYING MOTION FOR
Vvs. ) APPOINTMENT OF COUNSEL AND
) NOTICE OF INTENT TO DISMISS
STATE OF IDAHO, ) PURSUANT TO L.C. § 19-4906(b)
)
Respondent. )
)

Currently before this Court is Petitioner’s motion for the appointment of counsel to

represent him in his petition for post-conviction relief, filed on June 27, 2014.
LEGAL STANDARDS

I. APPOINTMENT OF COUNSEL. Idaho Code § 19-4904 provides “a court-
appointed attorney may be made available to the applicant” in a post conviction action. Id. The
decision whether to grant or deny a request for court-appointed counsel is in the discretion of the
court. Plant v. State, 143 Idaho 758, 152 P.3d 629 (Ct. App. 2006), citing Charboneau v. State,
140 Idaho 789, 792, 102 P.3d 1108, 1111 (2004). In analyzing whether a court should appoint
counsel, a court must consider whether the claims filed by a pro se applicant are conclusory and
incomplete. See id at 792-93, 102 P.3d at 1111-12. In this determination, a court must be
lenient. If an applicant alleges facts that raise the possibility of a valid claim, the district court
should appoint counsel in order to give the applicant an opportunity to work with counsel and

properly allege the necessary supporting facts. Id. at 793, 102 P.3d at 1112. On the other hand,

Order Denying Motion for Counsel and Notice of Intent to Dismiss 1 000026



if claims are so patently frivolous that they could not be developed into viable claims even with
the assistance of counsel, the court may decline to appoint counsel. Newman v. State, 140 Idaho'
491, 493, 95 P.3d 642, 644 (Ct. App. 2004). A motion to appoint counsel should receive careful
consideration prior to any decision on the merits of the petition. Plant at 761, 152 P.3d at 632.

II. INEFFECTIVE ASSISTANCE OF COUNSEL. The issue of ineffective assistance of
counsel is properly raised in a post-conviction setting. See Mathews, 839 P.2d 1215, 1219
(citing Kraft v. State, 100 Idaho 671, 674, 603 P.2d 1005, 1008 (1979). To prevail on a claim of
ineffecti‘ve assistance, a petitioner must overcome the strong presumption that counsel’s
performance was adequate by demonstrating “that counsel’s representation did not meet
objective standards of competence.” Roman, 125 Idaho at 648-49, 873 P.2d at 902-03.

Claims alleging ineffective assistance of counsel are evaluated under the two-part test set
forth in Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052 (1984). Under this test, the
petitioner must not only demonstrate that counsel’s performance was deficient, but must also
show that the deficient performance was prejudicial. Id., 466 U.S. at 687-88, 104 S.Ct. at 2064-
65. To establish deficient performance, the applicant must prove that counsel’s representation
fell below an objective standard of reasonableness. Id. To prove prejudice, the applicant must
show thére is a reasonable probability that, but for counsel’s unprofessional errors, the result of
the proceeding would have been different. Id., at 694; Parrott, 117 1daho at 274-75, 787 P.2d at
260-62. This latter “prejudice” requirement focuses on whether counsel’s ineffective
performance impacted the outcome of the case. Hill v. Lockhart, 474 U.S. 52, 59, 106 S.Ct. 366,

"370-71 (1985); Griffith v. State, 121 Idaho 371, 825 P.2d 94 (Ct.App.1992). In order to avoid
summary dismissal, Petitioner must allege sufficient facts under both parts of the test. Martinez

v. State, 125 Idaho 844, 875 P.2d 941 (Ct. App. 1994). Finally, the Court notes that “[t]here is a

Order Denying Motion for Counsel and Notice of Intent to Dismiss 2 000027



strong presumption that trial counsel was competent and that trial tactics were based on sound
legal strategy.” Dunlap v. State, 141 Idaho 50, 58-59, 106 P.3d 376, 384-85 (2004).
BACKGROUND

Thjs petition for post-conviction relief states a claim for ineffective assistance of counsel
against Mr. Nicholas Wollen of the Ada County Public Defender’s office, in connection with Mr.
Wollen’s representation of the petitioner in Ada County case number CR-FE-2012-0005898. In
that case, on May 22, 2012, an Indictment was filed accusing Mr. Brown of the felony crime of
Forcible Sexual Penetration by Use of a Foreign Object (I.C. § 18-6608). The case proceeded to
trial on the indictment, but on the second day of trial (October 23, 2012), the defendant changed
his plea pursuant to a proposed Rule 11 written plea agreement, and the Court accepted his
conditional plea of guilty to a single count of Domestic Battery in the Presence of a Child
(felony, 1.C. § 18-903, 918(2), 918(4)). Consistent with the agreement, on October 23, 2012, the
state filed an Information charging the petitioner with the same.

Pursuant to the petitioner’s conditional plea of guilty, sentencing was held on December
27, 2012, at which time the parties and the Court signed the written Rule 11 plea agreement. In
relevant part, the agreement called for the state to amend the original charge to the charge of
domestic battery as set forth above, and to recommend a period of retained jurisdiction, in
exchange for the defendant’s guilty plea to the amended charge.! The agreement also called for
the Couﬁ to bind itself to ordering a period of retained jurisdiction. The agreement did not
purport ;to bind the parties or the Court with respect to sentencing recommendations or the
sentence itself. Moreover, the agreement specifically stated that neither the parties nor the Court

would be bound to any particular course of action after the end of the period of retained

! The agreement also calls for the state to dismiss a second count of simple battery, but the Court can find no indication (in either
the original indictment or in the information filed on October 23, 2012) that either of these charging documents ever contained a
second count.

Order Denying Motion for Counsel and Notice of Intent to Dismiss 3 000028



jurisdiction.

Ihe Court signed the agreement on December 27, 2012, and sentenced the defendant
pursuant to his guilty plea to a maximum term of twenty years in prison, with the first fifteen
years fixed. In accordance with the written plea agreement, the Court retained jurisdiction.
Thereafter, at a rider review hearing held on August 29, 2013, the Court relinquished jurisdiction
and imposed the underlying sentence. The petitioner then filed a motion for reconsideration of
sentence pursuant to Idaho Criminal Rule 35, and a direct appeal of the sentence. On November
6, 2013, the Court granted the motion for reconsideration and reduced the sentence to an
aggregafe term of twenty years, with the first eleven years fixed. On July 15, 2014, the Court
received the remittitur of the Idaho Supreme Court following its unpublished decision affirming
the Court’s decision to relinquish jurisdiction and its decision with regard to the petitioner’s Rule
35 motion.

For his petition, Mr. Brown claims that Mr. Wollen provided ineffective assistance of
counsel because he failed to object to the sentence on the ground that the Court violated the
written plea agreement. Although the petitioner did not specify the nature of the alleged breach
of the agreement in his petition, in his affidavit he alleges some incongruity in the fact that he
was sentenced for violation of a different section of the Idaho Code than that for which he was
indicted.

ANALYSIS AND CONCLUSION

As presently constituted, this petition does not state any claim that could be developed
into viability even with the assistance of counsel, and the Court will therefore not appoint
counsel at this time. This conclusion follows from the fact ﬂ;at the written plea agreement is

contained in the record, and the record conclusively rebuts the petitioner’s contention that it was

Order Denying Motion for Counsel and Notice of Intent to Dismiss 4 000029



breached by the Court (or by the state) such that Mr. Wollen had an obligation to raise that issue
at sentencing or at any time prior to sentencing. To the contrary, the record in the underlying
criminal case® shows that the state fulfilled its commitments by amending the charge as set forth
in the agreement® and, following the petitioner’s plea of guilty, by joining the petitioner in
requesting a period of retained jurisdiction. The record further reveals that the Court fulfilled its
obligations under the plea agreement by retaining jurisdiction. As noted above, the plea
agreement explicitly provided that the Court would not be obligated to place the petitioner on
probation following the retained jurisdiction period, and could instead relinquish jurisdiction,
and the‘state was free to argue for either outcome. Moreover, the plea agreement places no
restrictions on the sentencing recommendations that could be given or the sentence that could be
imposed.

Because there was no breach of the plea agreement by the Court as alleged, or (for that
matter) by Mr. Wollen or by the prosecutor, Mr. Wollen had no basis to object on that ground,
and did not provide ineffective assistance to the petitioner as alleged. In short, based upon the
record already available to the Court, the petitioner’s claim is plainly frivolous, and he is not
entitled to representation at the public’s expense.

The Court further ﬁrlds that as presently constituted, this petition raises no genuine issues
of material fact and this Court is satisfied that the petitioner “is not entitled to post-conviction
relief and no purpose would be served by any further proceedings.” I.C. § 19-4906(b).
Accordingly, the petitioner has twenty (20) days to supply a brief or further supporting affidavit

explainihg specifically how the Court breached the plea agreement. in light of the Court’s review

2 The Court takes judicial notice of the following documents filed in Ada County Case Number CR-FE-2012-0005898: 1) the
Indictment filed on May 22, 2012; 2) the Information filed on October 23, 2012; 3) the written Rule 11 plea agreement filed on
December 27, 2012; 4) the Judgment of Conviction and Order Retaining Jurisdiction filed on December 28, 2012; and 4) the
Order Relinquishing Jurisdiction and Commitment filed on September 3, 2013.

Sof course, this is the reason the defendant was sentenced for violating a different section , or sections, of the Idaho Code than
that set forth in the original indictment.

Order Denying Motion for Counsel and Notice of Intent to Dismiss 5 000030



of the record in the underlying criminal case. Any materials submitted should be addressed to

the underlined topic; the Court will not consider any new claims, as no motion to amend the
petition has been filed. Upon timely receipt of this responsive material, the Court will reconsider
the issue of appointing counsel and whether the petition should be dismissed. If no responsive
material is timely received, the Court will dismiss the petition without further notice.

rd
SO ORDERED AND DATED thisZ3 _day of July, 2014.

Distrkct Judge

Order Denying Motion for Counsel and Notice of Intent to Dismiss 6 000031



CERTIFICATE OF MAILING

I hereby certify that on this:gs day of July, 2014,
I mailed(served) a true and correct copy of the within
instrument to:
RAYLAND BROWN
IDOC NO. 105964
PO BOX 70010
BOISE, ID 83707

ADA COUNTY PROSECUTOR
INTERDEPARTMENTAL MAIL

‘ullll","

Chrlstophenng@h3UDR3Q “

Clerk of Qhargistrlcﬁ'égﬁﬁt
s Wb STATE %

ff*\'u FOR P~°
: "'luul“‘
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GREG H. BOWER
Ada County Prosecuting Attorney

Jonathan M. Medema
Deputy Prosecuting Attorney
ISB Number: 5623

200 W. Front Street, Rm. 3191
Boise, Idaho 83702-5954
Phone: (208) 287-7700

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

RAYLAND BROWN, ) CASE NO. CV-PC-2014-12624
)
Petitioner, )
)
Vs. ) MOTION FOR SUMMARY
' ) DISPOSITION
STATE OF IDAHO, )
)
Respondent. )
)

COMES NOW, the State of Idaho, by and through Jonathan Medema, and does hereby
move for summary disposition of Rayland Brown’s petition for post-conviction relief pursuant to
Idaho Code § 19-4906(c) on the general basis that, in light of the pleadings and the record of the
underlying criminal case, the petition fails to produce admissible evidence of facts which, if true,
would entitle petitioner to relief.

Brown’s ineffective assistance of counsel claims fails to aver facts which, if true, would

entitle him to relief.

MOTION FOR SUMMARY DISPOSITION - 1 000033



The specific grounds for dismissal of each of Brown’s allegations are as set forth in the
Brief in Support of the State’s Motion for Summary Disposition. The Brief in Support is
incorporated herein.

4

P
DATED this £§ day of July 2014.

GREG H. BOWER
Ada County Prosecuting Attorney

eputy Prosecuting Attorney

CERTIFICATE OF SERVICE

-ri—\
I HEREBY CERTIFY that on this 25 day of July 2014, I caused to be served, a true
and correct copy of the foregoing Motion for Summary Disposition upon the individual(s) named
below in the manner noted:

Name and address: Ravland Brown IDOC NO.105964, P.O.Box 70010, Boise, ID 83707

By depositing copies of the same in the United States mail, postage prepaid, first class.
* By Hand Delivering said document to defense counsel.
* By dépositing copies of the same in the Interdepartmental Mail.
By informing the office of said individual(s) that said copies were available for pickup at the
Ofﬁ;:e of the Ada County Prosecutor.

* By féxing copies of the same to said attorney(s) at the facsimile number:

Legal Assistant

MOTION FOR SUMMARY DISPOSITION - 2 000034
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GREG H. BOWER
Ada County Prosecuting Attorney

Jonathan M, Medema
Deputy Prosecuting Attorney
ISB Number: 5623

200 W. Front Street, Rm. 3191
Boise, Idaho 83702-5954
Phone: (208) 287-7700

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

RAYLAND BROWN, ) CASE NO. CV-PC-2014-12624
)
Petitioner, )
)
Vs. ) BRIEF IN SUPPORT OF
) MOTION FOR SUMMARY
STATE OF IDAHO, ) DISPOSITION
)
Respondent. )
)

- COMES NOW, the State of Idaho, by and through Jonathan Medema, and does hereby

provide this brief in support of the State’s Motion for Summary Disposition of Rayland Brown

for post-conviction relief pursuant to Idaho Code §19-4906(c).

I. Procedural History

Mr. Brown pleaded guilty to Domestic Battery in the presence of a Child in violation of
Idaho Code §18-903, 18-918(2) and 18-918(4) in Ada County Case No. CR-FE-2012-0005898.
Mr. Brown pled guilty pursuant to a plea agreement that was partially binding on the Court under

Rule 11(f)(C), I.C.R. Under the terms of the plea agreement, the Court could choose to impose

BRIEF IN SUPPORT OF MOTION FOR SUMMARY DISPOSITION - 1
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any sentence up to the maximum allowed by law, but the Court was required to retain
jurisdiction for the first 365 days of any sentence imposed. The plea agreement did not require
the Court to take any action to suspend the sentence within the period of retained jurisdiction, it
simply required the Court to retain the jurisdiction to suspend that sentence during the first year
of any sentence imposed.

Consistent with the terms of the plea agreement, the Court imposed a term of 20 years
with 15 determinate, but retained jurisdiction. The Idaho Department of Corrections placed Mr.
Brown in a retained jurisdiction program and, at the completion of the program, provided the
Court with a report on Mr. Brown’s participation and performance in that program. The Court
conducted a hearing on the issue of whether or not to relinquish jurisdiction. After the hearing,
the Court relinquished jurisdiction. Mr. Brown filed a motion to reduce his sentence pursuant to
Idaho Criminal Rule 35. The Court granted the motion reducing the determinate portion of Mr.
Brown’s sentence to 11 years.

Mr. Brown appealed from the Court’s decision to relinquish jurisdiction. The Idaho Court

of Appeals affirmed that decision in an unpublished opinion. State v. Brown, 2014 Unpublished

Opinion no. 548 (Ct. App. June 4, 2014).

II. Argument

Mr. Brown now files an application for post-conviction relief. Mr. Brown’s sole claim in his
petition is that his trial counsel was constitutionally ineffective for “failing to object to the
sentence which was imposed. Because there was a Rule 11 plea agreement. But the District
Court did not follow the plea agreement.” (Pet. Post. Conv. Relief. P.2).

An application for post-conviction relief under the Uniform Post Conviction Procedure Act

(UPCPA) is civil in nature. Stuart v. State, 136 Idaho 490, 495, 36 P.3d 1278, 1282 (2001). Like

BRIEF IN SUPPORT OF MOTION FOR SUMMARY DISPOSITION - 2 000036



a plaintiff in a civil action, the applicant for post-conviction relief must prove by a
preponderance of evidence the allegations upon which the application for post-conviction relief
is based; Grube v. State, 134 Idaho 24, 995 P.2d 794 (2000). Unlike the complaint in an ordinary
civil action, however, an application for post-conviction relief must contain more than “a short
and plai:n statement of the claim” that would suffice for a complaint under I.R.C.P. 8(a)(1).
Rather, an application for post-conviction relief must be verified with respect to facts within the
personal knowledge of the applicant. I.C. § 19-4903.

To prevail on an ineffective assistance of counsel claim, the defendant must demonstrate
both that (a) his counsel’s performance fell below an objective standard of reasonableness and
(b) there is a reasonable probability that, but for counsel’s errors, the result of the proceedings

would have been different. Strickland v. Washington, 466 U.S. 668, 687-88 (1984); LaBelle v.

State, 130 Idaho 115, 118, 937 P.2d 427, 430 (Ct. App. 1997). “Because of the distorting effects
of hindsight in reconstructing the circumstances of counsel's challenged conduct, there is a
strong presumption that counsel’s performance was within the wide range of reasonable
professional assistance -- that is, ‘sound trial strategy.’” Davis v. State, 116 Idaho 401, 406, 775

P.2d 1243, 1248 (Ct. App. 1989) (quoting Strickland, 466 U.S. at 689-90); Aragon v. State, 114

Idaho 758, 760, 760 P.2d 1174, 1176 (1988). A petitioner must overcome a strong presumption
that counsel “rendered adequate assistance and made all significant decisions in the exercise of
reasonable professional judgment” to establish that counsel’s performance was “outside the wide

range of professionally competent assistance.” Claibourne v. Lewis, 64 F.3d 1373, 1377 (%th

Cir.1995) (quoting, Strickland, 466 U.S. at 690).
Thus, the first element — deficient performance — “requires a showing that counsel made
errors so serious that counsel was not functioning as the ‘counsel’ guaranteed the defendant by

the Sixtﬁ Amendment.” Strickland, 466 U.S. at 687, 104 S. Ct. at 2064, 80 L. Ed. 2d at 693.
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The second element — prejudice — requires a showing that counsel’s deficient performance
actually had an adverse effect on his defense; i.e., but for counsel’s deficient performance, there
was a reasonable probability the outcome of the proceeding would have been different.

Strickland, 466 U.S. at 693; Cowger v. State, 132 Idaho 681, 685, 978 P.2d 241, 244 (Ct. App.

1999).

Mr. Brown has alleged only that his counsel failed to object to the sentence imposed because
there was a Rule 11 plea agreement and, according to Brown’s petition, the Court did not follow
that agreement'. This Court must dismiss Brown’s petition because he has failed to show his
counsel’s performance was constitutionally deficient and he has failed to show that, absent
counsel’s alleged error, the outcome of the proceeding would have been any different. Brown’s
claim that the Court violated the plea agreement is also disproved by the record in the underlying
criminal case.

Brown plead guilty pursuant to a plea agreement which was binding upon the Court in only
one respect — the Court was required, if it imposed a prison sentence, to retain jurisdiction over
Brown for the first year of that sentence. Under the plea agreement the parties were free to
request ény sentence up to the maximum allowed by law. Similarly the Court was free to impose
any sentence up to the maximum allowed by law. The Court was only required to retain
jurisdiction. The Court did so.

Brown’s apparent complaint is that the Court chose to impose a sentence that contained a
signiﬁcaﬁtly greater determinate portion than that recommended by the State at sentencing.

However, under the plea agreement, the Court was clearly free to do so. Brown does not identify

' Brown’s petition contains a number of conclusory statements of law such as “petitioner alleges that there was a

due process violation,” (Affidavit p. 2); “due process...prohibits trying or conviction a defendant while he lacks the
mental capacity to understand the proceedings,” (Affidavit p.3), and “a breach of the plea agreement by the State
affects the voluntariness of the guilty plea.” (Affidavit p 5). However, Brown never claims that he in fact lacked
mental capacity at any time, he does not claim that the State breached the plea agreement in any way and he
identifies no violation of his due process rights, other than to say his attorney failed to object to the sentence
imposed. Thus, Brown’s citations to various statements of law do not appear to constitute additional claims for
relief, even interpreting his pro se petition broadly.
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the basis on which his counsel should have objected to the Court’s determination of an
appropriate sentence. Similarly, Brown fails to identify how any objection would have affected
the Couﬁ’s decision as to what sentence to impose. Brown has failed to allege facts that would
entitle him to relief. To the extent that Brown believed the sentence was unreasonable, his trial
counsel did assist Brown in filing a motion to reduce his sentence which was granted. Also, trial
counsel :assisted Brown in filing a timely appeal during which Brown challenged both the
sentence imposed and the Court’s decision to relinquish jurisdiction. Brown fails to identify what
more his trial counsel could have done. This Court should dismiss his petition for relief.

The State believes Brown’s claim for ineffective assistance of counsel is based on his
counsel’s failure to object to the sentence imposed. That is what the petition says. However, to
the extént one may read Brown’s petition to complain about his counsel’s actions at the
jurisdictional review hearing, his claim must also fail.

Under the plea agreement, at the end of the period of retained jurisdiction, each party was
free to érgue whether the court should relinquish jurisdiction. Similarly, the Court was free to
relinquiéh jurisdiction or suspend the sentence in its discretion. Counsel for Mr. Brown argued
that the Court should exercise its jurisdiction and place Mr. Brown on probation. Mr. Brown has
failed to identify in his petition any failure of his counsel in this regard. This Court must dismiss

Brown’s petition for post-conviction relief.

III._CONCLUSION

Brown’s ineffective assistance of counsel claims fail to raise a genuine issue of material fact

regarding both deficient performance and resulting prejudice. The state is therefore entitled to
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summary disposition pursuant to Idaho Code § 19-4906(c).

The state requests that this court grant the state’s Motion for Summary Disposition.

DATED this 25 day of July 2014.

GREG H. BOWER
Ada County Prosecuting Attorney

Jona . Medema
uty Prosecuting Attorney

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 2 st day of July 2014, I caused to be served, a true

and correct copy of the foregoing Brief in Support of Motion for Summary Disposition upon the

individual(s) named below in the manner noted:

Name and address: Rayland Brown IDOC NO.105964, P.O.Box 70010, Boise, ID 83707

*

*

*

By dépositing copies of the same in the United States mail, postage prepaid, first class.

By Hand Delivering said document to defense counsel.

By depositing copies of the same in the Interdepartmental Mail.

By informing the office of said individual(s) that said copies were available for pickup at the
Office of the Ada County Prosecutor.

By faxing copies of the same to said attorney(s) at the facsimile number:

Legal Assistant
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

RAYLAND BROWN, ) 1@&
) Case No. CV-PC-201
Petitioner, )
) ORDER DISMISSING PETITION
VS. ) PURSUANT TO I.C. § 19-4906(b)
)
STATE OF IDAHO, )
)
Respondent. )
)

Currently before this Court is Petitioner’s response to the Court’s July 23, 2014
Notice c;f Intent to Dismiss the petition pursuant to § 19-4906(b), Idaho Code. Petitioner
filed his response on August 4, 2014, within the twenty-day time limit provided in the notice
and required by law. Accordingly, the viability of the petition is ripe for decision.

LEGAL STANDARDS

I. INEFFECTIVE ASSISTANCE OF COUNSEL. The issue of ineffective assistance
of éounsel is properly raised in a post-conviction setting. See Mathews, 839 P.2d 1215, 1219
(citing Kraft v. State, 100 Idaho 671, 674, 603 P.2d 1005, 1008 (1979). To prevail on a claim of
ineffective assistance, a petitio;lé-r must overcome the strong presumption that counsel’s
perform;nce was adequate by demonstrating “that counsel’s representation did not meet
objective standards of competence.” Roman, 125 Idaho at 648-49, 873 P.2d at 902-03.

Claims alleging ineffective assistance of counsel are evaluated under the two-part test set

forth in Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052 (1984). Under this test, the
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petitioner must not only demonstrate that counsel’s performance was deficient, but must also
show that the deficient performance was prejudicial. Id., 466 U.S. at 687-88, 104 S.Ct. at 2064-
65. To establish deficient performance, the applicant must prove that counsel’s representation
fell below an objective standard of reasonableness. Id. To prove prejudice, the applicant must
show there is a reasonable probability that, but for counsel’s unprofessional errors, the result of
the procjeeding would have been different. Id., at 694; Parrott, 117 Idaho at 274-75, 787 P.2d at
260-62. | This latter “prejudice” requirement focuses on whether counsel’s ineffective
performance impacted the outcome of the case. Hill v. Lockhart, 474 U.S. 52, 59, 106 S.Ct. 366,
370-71 (1985); Griffith v. State, 121 Idaho 371, 825 P.2d 94 (Ct.App.1992). In order to avoid
surnmary dismissal, Petitioner must allege sufficient facts under both parts of the test. Martinez
v. State, 125 Idaho 844, 875 P.2d 941 (Ct. App. 1994). Finally, the Court notes that “[t]here is a
strong presumption that trial counsel was competent and that trial tactics were based on sound
legal strétegy.” Dunlap v. State, 141 Idaho 50, 58-59, 106 P.3d 376, 384-85 (2004).
BACKGROUND

This petition for post-conviction relief states a claim for ineffective assistance of counsel
against Mr. Nicholas Wollen of the Ada County Public Defender’s office, in connection with Mr.
Wollen’s representation of the petitioner in Ada County case number CR-FE-2012-0005898. In
that case, on May 22, 2012, an Indictment was filed accusing Mr. Brown of the felony crime of
Forcible Sexual Penetration by Use of a Foreign Object (I.C. § 18-6608). The case proceeded to
trial on the indictment, but on the second day of trial (October 23, 2012), the defendant changed
his plea‘pursuant to a proposed Rule 11 written plea agreement, and the Court (Judge Darla
Williamson then presiding) accepted his conditional plea of guilty to a single count of Domestic

Battery in the Presence of a Child (felony, I.C. § 18-903, 918(2), 918(4)). Consistent with the
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agreement, on October 23, 2012, the state filed an Information charging the petitioner with the
same.

Pursuant to the petitioner’s conditional plea of guilty, sentencing was held on December
217, 2012, at which time the parties and the Court signed the written Rule 11 plea agreement. In
relevant part, the agreement called for the state to amend the original charge to the charge of
domesti;: battery as set forth above, and to recommend a period of retained jurisdiction, in
exchange for the defendant’s guilty plea to the amended charge. The agreement also called for
the Court to bind itself to ordering a period of retained jurisdiction. The agreement did not
pufport ito bind the parties or the Court with respect to sentencing recommendations or the
sentence itself. Moreover, the agreement speciﬁéally stated that neither the parties nor the Court
would Be bound to any particular course of action after the end of the period of retained
jurisdiction.

The Court signed the agreement on December 27, 2012, and sentenced the defendant
pursuanf to his guilty plea to a maximum term of twenty years in prison, with the first fifteen
years fixed. In accordance with the written plea agreement, the Court retained jurisdiction.
Thereafter, at a rider review hearing held on August 29, 2013, the Court relinquished jurisdiction
and imposed the underlying sentence. The petitioner then filed a motion for reconsideration of
sentence pursuant to Idaho Criminal Rule 35, and a direct appeal of the sentence. On November
6, 2013, the Court granted the motion for reconsideration and reduced the sentence to an
aggregate term of twenty years, with the first eleven years fixed. On July 15, 2014, the Court
received the remittitur of the Idaho Supreme Court following its unpublished decision affirming
the Court’s decision to relinquish jurisdiction and its decision with regard to the petitioner’s Rule

35 motion.

Order for Dismissal 3 000060



For his petition, Mr. Brown claims that Mr. Wollen provided ineffective assistance of
counsel because he failed to object to the sentence on the ground that the Court violated the
written plea agreement. Although the petitioner did not specify the nature of the alleged breach
of the agreement in his petition, in his affidavit he alleges some incongruity in the fact that he
was sentenced for violation of a different section of the Idaho Code than that for which he was
indicted‘. In his response to the Court’s notice of intent to dismiss, Mr. Brown for the first time
makes the specific claim that Mr. Wollen told him that as a result of the plea agreement in the
criminal case, he would be placed on probation.

Thus, reading the pleadings in the light most favorable to the petitioner, the claim of
ineffective assistance of counsel takes two forms: 1) Mr. Wollen provided ineffective assistance
by failing to properly advise (or by affirmatively misadvising) Mr. Brown as to the terms of the
plea agreement, specifically as to what woﬁld occur after the period of retained jurisdiction came
to an end; and 2) Mr. Wollen provided ineffective assistance of counsel by failing to object (on
the day 6f the rider review hearing, August 29, 2013) to a purported breach of the plea agreement
by the Court, consisting of the Court’s decision to relinquish jurisdiction rather than place the
defendaht on probation.

ANALYSIS AND CONCLUSION

In its notice of intent to dismiss, the Court reviewed the record in the underlying criminal
case and concluded that the ineffective assistance of counsel claim, as originally submitted, did
not justify further proceedings in light of the fact that the Court unquestionably adhered to the
terms of the written plea agreement, and hence there was no basis for any objection by Mr.
Wollen when the Court relinquished jurisdiction. Mr. Brown’s response to the Court’s notice

does not address this finding, as he provided no argument or evidence showing that the Court in
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fact breached the plea agreement. Thus, the claim as originally submitted must be dismissed.

As noted above, in his responsive brief, Mr. Brown argued for the first time that Mr.
Wollen informed him that “the piea agreement included Probation[.]” While the Court is
sometirﬁes required to take testimony or receive other evidence when a claim of ineffective
assistanée of counsel is based upon alleged statements or conduct of counsel that cannot be
proved or disproved from the record, this is not such a case. Even assuming Mr. Wollen advised
the petitioner at some point that he should expect to be placed on probation following his rider,
any such misconception could not have survived the petitioner signing the written plea
agreement filed of record on December 27, 2012, in the underlying case. Specifically, paragraph
six of the agreement states “[a]t the end of the period of retained jurisdiction, each party is free to
argue' whether the court should exercise or relinquish jurisdiction,” and paragraph seven states
“[a]t the end of the period of retained jurisdiction, the court would be free to exercise or
relinquish jurisdiction in its discretion.” The Court has also reviewed the recor‘ded audio of the
change-of-plea hearing held on October 23, 2012, and would be remiss if it did not point out that
the presiding Judge at that hearing, Judge Darla Williamson, specifically advised the Aefendant
in open court concerning the purpose and particulars of the retained jurisdiction program, and

(most importantly) advised him that the plea agreement did not guarantee him probation. Mr.

Brown acknowledged his understanding of these particular facts in open court on that date, and
the plea agreement he later signed is fully consistent with Judge Williamson’s characterization of
the agreement, as well as the characterization of the agreement put forth by both counsel.

In short, even assuming that at some point Mr. Wollen was professionally negligent by
advising Mr. Brown that tile plea agreement would or did contain a guarantee of probation, Mr.

Brown could not (even with the assistance of counsel) show the required prejudice under

Order for Dismissal 5 . 000062



Strickland where he was advised to the contrary in open court on October 23, 2012, and when he
signed a written Rule 11 plea agreement containing terms explicitly leaving the issue of
probation to the discretion of this Court. For this reason, the Court is satisfied that the petitioner
is not entitled to post-conviction relief and no purpose would be served by any further
proceedings. I.C. § 19-4906(b). Accordingly, the petition is DISMISSED. The Court will enter
a separate, final judgment reflecting this result.

SO ORDERED AND DATED this Z&day of August, 2014.
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CERTIFICATE OF MAILING
I hereby certify that on this day of August, 2014,
I mailed(served) a true and correct copy of the within

instrument to:

RAYLAND BROWN
IDOC NO. 105964
PO BOX 70010
BOISE, ID 83707

ADA COUNTY PROSECUTOR
INTERDEPARTMENTAL MAIL

Christopher Rich
Clerk of the District Court

By

Deputy Court Clerk

Order for Dismissal 7

000064



CERTIFICATE OF MAILING
I hereby certify that on thistétf%;;; of August, 2014,
I mailed(served) a true and correct copy of the within

instrument to:

RAYLAND BROWN
IDOC NO. 105964
PO BOX 70010
BOISE, ID 83707

ADA COUNTY PROSECUTOR
INTERDEPARTMENTAL MAIL

Christopher Rich
Clerk of the District Court

Byw @m

beputy Court Clerk

JUDGMENT 2 000065



5 ) : AM P22 e

AUG 2 6 2014

. o . OHRISTOPHER D. RICH, Clsik
- Wmm&%ﬁ\mm

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

RAYLAND BROWN, ) 1224
) Case No. CV-PC-2014-6783%
Petitioner, )
) JUDGMENT
Vvs. )
- )
STATE OF IDAHO, )
)
Respondent. )
)

JUDGMENT IS ENTERED AS FOLLOWS:
1) The petition is dismissed in its entirety with prejudice.

SO ORDERED AND DATED this Zé’%ay of August, 2014.

-

District Judge
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CERTIFICATE OF MAILING
I hereby certify that on thiséﬂf7§;;; of August, 2014,
I mailed(served) a true and correct copy of the within

instrument to:

RAYLAND BROWN
IDOC NO. 105964
PO BOX 70010

BOISE, ID 83707

~ ADA COUNTY PROSECUTOR
INTERDEPARTMENTAL MAIL

Christopher Rich
Clerk of the District Court

s g [(rm— >

beputy Court Clerk
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SEP 1 0 2014
Inmate Name @ANLAMD BRow N . e
IDOC Nol 85564 - 15 CC CHRAIBTOPHER D. ik, Clgpc
Address ¢ o0 W4 B P-0. BOX By JAMIE MARTIN |
“Too10 BeyoeID ¥R T bEPUTY
Appellant
IN THE DISTRICT COURTOF THE \ £¢ \b\?\(\“" JUDICIAL DISTRICT

- =, OF THE STATE OF IDAHO, IN AND FOR “T\'\E ADA_ . COUNTY

‘ 3 | 1224
Petitioner-Appellant, ) CASE NOQ. INRC-20Vw - ¥FEFF
)
v. ) S.C. DOCKET NO.
, )
STATE OF IDAHO, ' ) NOTICE OF APPEAL
) Post Conviction
Respondent. )
)

TO: THE ABOVE-NAMED RESPONDENT, STATE- OF IDAHO, AND THE
PARTY’S ATTORNEYS, STATE OF IDAHO, PROSECUTING ATTORNEY AND
THE CLERK OF THE ABOVE-ENTITLED COURT:

NOTICE IS HEREBY GIVEN THAT:

1. The above-named appellant appeals against the above-named respondent to the
lda:ho Supreme Court from the entered in the above-entitled action on the
Aug us‘e&g‘ 20W(DATE), the Honorable myE w EltEREI(NAME OF JUDGE) presiding.

2.. That the party has a right to appeal to the Idaho Supreme Court, and the
judgments or orders des\cribed in paragraph | above are appealable orders under and
pursuant to Rule 1](c)(1-l“0), LAR.

3. A preliminary statement of the issues on appeal, which the appellant then intends
to assert in the appeal, provided any such list of issues on appeal shall not prevent the

appellant from asserting other issues on appeal, is/are:

NOTICE OF APPEAL - Page | .

Revised: 10/17/05
< 000068



(a) Did the district court err in dismissing the appellant’s Petition for Post .
Conviction Relief?
4, There is a portion of the récord that is sealed. That portion of the record that is
sealed is the Pre-Sentencé Investigation Report (PSI).
5. The appellant requests the preparation of the entire reporter’s standard transcript
as defined in ILA.R. 25(a). The appellant also requests the preparation of the following
portions of the reporter’s transcript: .
(a) The Status Hearing held on i N l& (DATE OF HEARING); and
(b)  The Evidentiary Hearing held on _N /A (DATE OF HEARING).
6. The appellant requests the standard clerk’s record pursuant to ILA.R. 28(b)(2).
The appellant requests the following documents to be included in the clerk’s record, in
addition to those automatically included under [.A.R. 28(b)(2):
(a) Any briefs or memorandums, filed or lodged, by the state, the appellate, or
the court in support of, or in opposition to, the dismissal of the Post Conviction
Petition;
(b) Any motions or responses, including all attachments, affidavits or copies
of transcripts, filed or lodged by the state, appellant or the court in support of, or
in opposition to, the dismissal of the Post Conviction Petition; and
() (ANY ITEMS FROM THE UNDERLYING CRIMINAL CASE OF
WHICH THE COURT TAKES JUDICIAL NOTICE NOTE: UNLESS
SPECIFICALLY ASKED FOR, THE PORTIONS OF THE
UNDERLYING RECORD WHICH THE DISTRICT COURT TOOK

JUDICIAL NOTICE OF WON'T BE INCLUDED IN THE RECORD.)

NOTICE OF APPEAL - Page 2
Revised: 10/17/05 000069
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7. [ certify:
(a) Tha;t a copy of this Notice of Appeal has been served on the reporter;
(b)  That the appellant is exempt from paying the estimated fee for the
preparation of the record because the appellant is indigent. (Idaho Code §§
31-3220, 31-3220A, [.A.R. 24(e));
()  That there is no appellate filing fee since this is an appeal in a criminal
case (Idaho Code §§ 31-3220, 31-3220A, I.A.R. 23(a)(8));

(d) That arrangements have been made with _Ada (NAME OF

COUNTY) County who will be responsible for paying for the reporter’s
transcript, as the client is indigent, Idaho Code §§ 31-3220, 31-3220A,
LA.R. 24(e);

()  That service has been made upon all parties required to be served pursuant
to .LA.R 20.

DATED this_©  dayof SePT ,201Y4

RAYLAND 3 ROWN

Appellant
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CERTIFICATE OF MAILING

[ HEREBY CERTIFY that on the &  day of $e@T 2014, I mailed a
true and correct copy of the attached NOTICE OF APPEAL via prison mail system for

processing to the United States mail system, postage prepaid, addressed to:

Deputy Attorney General
Criminal Division

P.O. Box 83720

Boise, ID 83720-0010

! Ad[ OI\, > > County Prosecuting Attorney

Ry LouniT Couf GE 2sow) !
ot STREET Boi Mo ZRI6;

Signatup
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_NO ]
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SRAYLAND ‘BROWN, SEP 10 3014
lfull f\lafme of Party Flzl‘an Document QHRISTOPHER D, RICH Clerk
#F105960 IS TP d NS . Oy JAVIE MARTIN'

Mailing Address (Street or Post Office Box)

T.0. Rox 7000 Boisk

City, State and Zip Code

T)OCIDAMY B0

Telephone
IN THE DISTRICT COURT FOR THE fouty JUDICIAL DISTRICT
FOR THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
M o } 224
%A'\f)»-AN\b %R“\NM i Case No. CN—PC 2o 1Ly . FHB3%-
- Plaintiff,
VS. MOTION AND AFFIDAVIT FOR
PERMISSION TO PROCEED ON PARTIAL
6‘(}5{5 ¢F IDARD . PAYMENT OF COURT FEES (PRISONER)
Defendant.

IMPORTANT NOTICE: Idaho Code § 31-3220A requires that you serve upon counsel for
the county sheriff, the department of correction or the private correctional facility,
whichever may apply, a copy of this motion and affidavit and any other documents filed
in connection with this request. You must file proof of such service with the court when

you file th|s document.

O Plalntlff [[] Defendant asks to start or defend this case on part|a| payment of court fees,

and swears under oath

1. This is an action for (type of case) NEWLE OF AYTEA) _ ook (oaviddiem, |

believe | am entitled to get what | am asking for.

2. []1 have not previously brought this claim against the same party or a claim based on
the same operative facts in any state or federal court. []1 have filed this claim against the
same party or a claim based on the same operative facts in a state or federal court.

3.1 am unable to pay all the court costs now. | have attached to this affidavit a current
statemenf of my inmate account, certified by a custodian of inmate accounts, that reflects the

activity of the account over my period of incarceration or for the last twelve (12) months,

whichever is less.
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4. 1 understand | will be required to pay an initial partial filing fee in the amount of 20% of the
greater of: (a) the average monthly deposits to my inmate account. or (b) the average monthly
balance in my inmate account for the last six (6) moﬁths. | also understand that | must pay the
remainder of the filing fee by making monthly payments of 20% of the preceding month'’s
income in my inmate account until the fee is paid in full.

5. I verify that the statements made in this affidavit are true. | understand that a false
statement in this affidavit is perjury and | could be sent to prison for an additional fourteen (14)
years.

(Do not leave any items blank. If any item does not apply, write “N/A”". Attach additional pages if more space is
needed for any response.)

IDENTIFICATION AND RESIDENCE:
Name: _RIPIMD B Rownk Other name(s) | have used: KY’FA

Address; X5CC ~C-Po A MUR R0 BoxTOB0 Beise TD AD107
How long at that address? VA LEAST TYWE YERES Phone.__ N /A

Year and place of birth:
DEPENDENTS:

| am [Msingle [J married. If married, you must provide the following information:

Name of spouse: N A

. . . . {1
My other dependents including minor children (use only initials and age to identify children) are: N [ A

INCOME:
Amount of my income: $ N/A per [ week [_] month
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Other than my inmate account | have outside money from:

My spousé’s income: $ &'A per [] week [] month.

ASSETS:

List all real property (land and buildings) owned or being purchased by you.

Your Legal

Address City State Description Value Equity
Nl ‘ N/a

List all otﬁer property owned by you and state its value.

Description (provide description for each item) Value

Cash___ N Lo

Notes and Receivables N A

Vehicles i\/ /A

Bank/Credit Union/Savings/Checking Accounts AU A

Stocks/Bonds/Investments/Certificates of Deposit

WA

Trust Funds

aL/A

Retirement Accounts/IRAs/401(k)s

A /A

Cash Value Insurance

A /A

Motorcycles/Boats/RVs/Snowmobiles

NA

Furniture/Appliances

N /A

Jewelry/Antiques/Collectibles

N7A

Description (provide description for each item)

TVs/Stereos/Computers/Electronics

LN

Tools/Equipment

NIA

Sporting Goods/Guns

/n

Horses/Livestock/Tack

N7 &
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Other (describe)

WA

L

* Cosmetics/Haircuts/Salons

W/A

EXPENSES: (List all of your monthly expenses.)

Expense

Rent/House Payment

Average
Monthly Payment

W/

Vehicle Payment(s)

A

Credit Cards (List last four digits of each account number.)

Wi

WA

N/&

Loans (nar'ne of lender and reason for loan)

N/

N/

Electricity/Natural Gas

N/n

N/a

Water/Sewer/Trash

Phone N / A
Groceries A/ / A
Clothing I\/ / A
Auto Fuel }\/ / A

Auto Main’;enance

N/

M/n

Entertainment/Books/Magazines

N/a

Home Insurance

NI
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Average
Expense Monthly Payment

Auto Insurance AZ [ é
Life Insurance AZ [ A

Medical Insurance A/ / A
Medical Expense . Jﬂ//A\
Other A/ / A

| N/

MISCELLANEOUS:
How much can you borrow? $ A/ / A From whom? M / A
When did you file your last income tax return? M / A Amount of refund: $ A/]/ / A

PERSONAL REFERENCES: (These persons must be able to verify information provided.)

Name Address Phone Years Known

Typed/printed ' Signaturé

RRYIAND RROWN | ?CmM ];/\\

STATE OF IDAHO )
) ss.

County of ADA )
SUBSCRIBED AND SWORN before me on this lz day of 999716;41 éQ)F 20] L/

- Vi vz & &0
f s G.QURN (Motary Public for Idaho
b’ e STATE OF IDAHg ReS|d|ng at 4
Foi, S Commission expires :41 15!77 7%@ [9

!
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" RECEIVED .

) NO. ]
\ SEP 19 2014 S S . E—
da County Clerk
SEP 10 301
Inmate name Gayiann RRow N GHRIBTOPHER ‘
IDOC No. 10596 i ISC— CPod i B HER 0. HIgH, Ol
Address ¥-0.$o% “J100LO K WMMF‘T‘N' "

Ro1S5 YD VR TOT

Defendant-Appellant

IN THE DISTRICT COURT OF THE _¥0ufivt JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF _AD A

RAYLAND BROWN ) 1224
) Case No.©-XC - Qoity . o383,
‘ Petitoner-Appellant, )
, ) MOTION AND AFFIDAVIT IN
vs. ) SUPPORT FOR
) APPOINTMENT OF
STATE OF IDAHO, ) COUNSEL
)
Respondent )
)
COMES NOW, _ REMIAND RROWN, , Petitioner-Appellant in the

above ientitled matter and moves this Honorable Court to grant Defendant-Appellant’s Mqtion
for Appointnﬁent of Counsel for the reasons more fully set forth herein and in the Affidavit in
Supporjt of Motion for Appointment of Counsel.

l. Petitioner-Appellant is currently incarcerated within the Idaho Department of

Corrections under the direct care, custody and control of Warden Q;\&‘D\'I BLADES ,

ofthe TSCC [TpHoC

2. The issues to be presented in this case may become to complex for the Petitioner-
Appellant to properly pursue. Petitioner-Appellant lacks the knowledge and skill needed to

represent him/herself.
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3. Petitioner-Appellant required assistance completing these pleadings, as he/she

was unable to do it him/herself.

4, Other: Yo vindg am e& WA law anmdl Ve (‘R._\Q.Cic\\ worX .

'DATED this_ 5 dayof SeP< L2040

REPLAND  RROWN |

Petitioner-Appellant

AFFIDAVIT IN SUPPORT FOR APPOINTMENT OF COUNSEL

STATE OF IDAHO )
. . )ss
County of __AD A )

, after first being duly sworn upon his/her oath, deposes

- and says as follows:
I. I am the Affiant in the above-entitled case;

2. I am currently residing at the 1%(4@ )

under the care, custody and control of Warden ?\AND\_F %ik‘b%ﬁ ;

3. I am indigent and do not have any funds to hire private counsel;

;1. I am without bank accounts, stocks, bonds, real estate or any other form of real
property;

5. I am unable to provide any other form of security;

6. I am untrained in the law;
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;/. If | am forced to proceed without counsel being appointed I will be unfairly
'handicapped in competing with trained and competent counsel of the State;
Further your affiant sayeth naught.
WHEREFORE, Petitioner-Appellant respectfully prays that this Honorable
Court issue it’s Order granting Petitioner-Appellant’s Motion for Appointment of Counsel to

represent his/her interest, or in the alternative grant any such relief to which it may appear the

Petitioner-Appellant is entitled to.

DATEDThis § dayof Re@T , 2004 .

RAYLAND %RU\NM

Petitioner-Appellant °

4

SUBSCRIBED AND SWORN AND AFFIRMED to before me this_5_ day

of SQQLQY}’]_&)G;{\,ZO ]’ﬁ/.

Gerge Al Boar_

(SEAL) - JAMES G. QUINN tary Public for Idaho
{h kienidy atio Commission explres [, ZO LQ’
#
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CERTIFICATE OF MAILING @ﬁ

I HEREBY CERTIFY that on the _ S day of Q( er‘t , 2044 1

mailed a copy of this MOTION AND AFFIDAVIT IN SUPPORT FOR APPOINTMENT OF
COUNSEL for the purposes of filing with the court and of mailing a true and correct copy via

prison mail system for processing to the U.S. mail system to:

Deputy Attorney General
Criminal Division ~
P.O. Box 83720

Boise, ID 83720-0010

/4 C[@I County Prosecuting Attorney

ADA ConnTY courTuouse 200wy TROWT

SREFV Bo\sR  IDARD @2 To,

RaYlann  BRoOWN

Petitioner-Appellant
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

RAYLAND BROWN, )
) Case No. CV-PC-2014-12624
Petitioner, )
) ORDER APPOINTING STATE
Vs. ) APPELLATE PUBLIC DEFENDER
)
STATE OF IDAHO, )
)
Respondent. )
: )

Presently before the Court is Mr. Brown’s Motion for Appointment of Counsel, filed
on Septémber 10, 2014. The purpose of the application is to assist the petitioner with his
appeal of the Court’s prior Order fgr Dismissal and corresponding Final Judgment dismissing
his petition.

An indigent defendant has a right to counsel at every stage of the criminal proceeding,

including any appeal, and also includihg any post-conviction prc‘)ceeding satisfying the
requirements of section 19-852(2), Idaho Code. Moreover, the court may appoint counsel at
public expense where a defendant is unable to afford one. 1.C. §19-852(2), I.C. §19-851(4). The
petitioner is incarcerated, and the Court finds him to be indigent. The Court further finds that
Mr. Brown’s undertaking is not obviously frivolous and that he otherwise qualifies for
representation at public expense. Accordingly, his motion for appointment of appellate counsel

is hereby GRANTED. The State Appellate Public Defender is appointed to represent the
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petitioner in his appeal.

#
SO ORDERED AND DATED this // day of September, 2014.

CERTIFICATE OF MATLJNG
I hereby certify that on this day of September,
I mailed(served) a true and correct copy of the within

instrument to:

RAYLAND BROWN
IDOC # 105964
ISCC C-POD 114B
PO BOX 70010
BOISE, ID 83707

ADA COUNTY PROSECUTING ATTORNEY

INTERDEPARTMENTAL MAIL

aniiting,,
STATE APPELLATE PUBLIC DEFENDER “o%“‘b\chL Dyg ;u,,'
FAX: 334-2985 etk
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
' THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

RAYLAND BROWN,
Supreme Court Case No. 42511
Petitioner-Appellant,
Vs. CERTIFICATE OF EXHIBITS
STATE OF IDAHO,
Respondent.

I, CHRISTOPHER D. RICH, Clerk of the District Court of the Fourth Judicial District of
the State of Idaho in and for the County of Ada, do hereby certify:

There were no exhibits offered for identification or admitted into evidence during the
course of this action.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the said
Court this 10th day of October, 2014.

“||Illl",'

\\ )
CHRISTOPHER D. RIS 41,100,

2090004 /0

~

Clerk of the District Gt o '-.(Y( %

wﬁ%?% or- 333
By 3 NS
= 0 *$O S
Deputy Clerk 2% RS

e, Vp QOF o
CERTIFICATE OF EXHIBITS “414, FOR ADM C‘&“




IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

RAYLAND BROWN,

Petitioner-Appellant,
Vs.

STATE OF IDAHO,

Respondent.

Supreme Court Case No. 42511

CERTIFICATE OF SERVICE

I, CHRISTOPHER D. RICH, the undersigned authority, do hereby certify that I have

personally served or mailed, by either United States Mail or Interdepartmental Mail, one copy of

the following:

CLERK’S RECORD

to each of the Attorneys of Record in this cause as follows:

STATE APPELLATE PUBLIC DEFENDER
ATTORNEY FOR APPELLANT

BOISE, IDAHO

il 10 2014

Date of Service:

CERTIFICATE OF SERVICE

LAWRENCE G. WASDEN
ATTORNEY FOR RESPONDENT

BOISE, IDAHO

aniting,,

o S SP}B{C[A{' ""'o
CHRISTOPHER D. RI§§' DY geettt0he 0 %

Clerk of the District GBug¥ &

W

S -
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- O : OQ ?' e M a
- P 0 [ 4 - -
mE=e - [ -
> S
By Q@@M— ol s S8
D%, o §S
Deputy Clerk o'"J} Seeenqees®® O
()



IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

RAYLAND BROWN,

Petitioner-Appellant,
VS.

STATE OF IDAHO,

Respondent.

Supreme Court Case No. 42511

CERTIFICATE TO RECORD

I, CHRISTOPHER D. RICH, Clerk of the District Court of the Fourth Judicial District of the

State of Idaho, in and for the County of Ada, do hereby certify that the above and foregoing record in

the above-entitled cause was compiled under my direction and is a true and correct record of the

pleadings'and documents that are automatically required under Rule 28 of the Idaho Appellate Rules,

as well as those requested by Counsel.

I FURTHER CERTIFY, that the Notice of Appeal was filed in the District Court on the

10th day of September, 2014.

CERTIFICATE TO RECORD

RILLLILITTN

CHRISTOPHER D. RIGE ™, oe**000, 0%y

Clerk of the District Colie " <
o ° OY

000085
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