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IN THE SUPREME COURT OF THE STATE OF IDAHO 

IN THE MATTER OF: 

THE GREATER BOISE AUDITORIUM 
DISTRICT, 

Petitioner-Appellant, 
vs. 

DAVID R. FRAZIER, 

Respondent. 

Supreme Court Case No. 43074 

CLERK'S RECORD ON APPEAL 

Appeal from the District Court of the Fourth Judicial District, in and for the County of Ada. 

CHRISTOPHER H. MEYER 

ATTORNEY FOR APPELLANT 

BOISE, IDAHO 

HONORABLE LYNN G. NORTON 

JOHN L. RUNFT 

ATTORNEY FOR RESPONDENT 

BOISE, IDAHO 
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Date: 6/12/2015 

Time: 10:49 AM 

Page 1 of 3 

Fourth Judicial District Court - Ada County 

ROA Report 

Case: CV-OT-2014-23695 Current Judge: Lynn G Norton 

In The Matter Of Greater Boise Auditorium District 

User: TCWEGEKE 

In The Matter Of Greater Boise Auditorium District 

Date Code User Judge 

12/19/2014 PETN CCBARRSA Petition for Judicial Confirmation Lynn G Norton 

1/14/2015 ANSW DCKORSJP Answer to Petition for Judicial Confirmation Lynn G Norton 

1/20/2015 NOTC CCRADTER Notice of Filing Petition for Judicial Confirmation Lynn G Norton 
and Notice of Hearing Thereon 

HRSC. CCRADTER Hearing Scheduled (Hearing Scheduled Lynn G Norton 
02/25/2015 03:00 PM) Hearing on the Petition 

1/21/2015 STIP TCLAFFSD Stipulation Re Briefing Schedule Lynn G Norton 

1/26/2015 MEMO TCLAFFSD Memorandum In Support Of Petition For Judicial Lynn G Norton 
Confirmation 

AFFD TCLAFFSD Affidavit Of Posting, Mailing & Publishing Of Lynn G Norton 
Notice Of Public Hearing And Of Posting And 
Publishing Notice Of Filing Petition For Judicial 
Confirmation & Notice Of Hearing Thereon 

AFFD TCLAFFSD Affidavit Of Linda K Armstrong, As A Lynn G Norton 
Representative Of Wells Fargo Bank NA, RE: 
Petition For Judicial Confirmation 

AFFD TCLAFFSD Affidavit Of John Brunelle In Support Of Petition Lynn G Norton 
For Judicial Confirmation 

AFFD TCLAFFSD Affidavit Of David Wali In Support of Petition For Lynn G Norton 
Judicial Confirmation 

AFFD TCLAFFSD Affidavit Of Patrick Rice In Support of Petition For Lynn G Norton 
Judicial Confirmation 

2/11/2015 AMEN CCHOLDKJ Amended Stipulation RE: Briefing Schedule Lynn G Norton 

2/13/2015 BREF CCHOLDKJ Respondent's Brief in Opposition to Memorandum Lynn G Norton 
in Support of Petition for Judicial Confirmation 

AFFD CCVIDASL Affidavit of John L Runft in Support of Lynn G Norton 
Respondents Brief in Opposition to Memorandum 
in Support of Petition for Judicial Confirmation 

2/18/2015 MEMO· CCHOLMEE Errata Memorandum to Respondent's Brief Lynn G Norton 

2/19/2015 AFFD CCMARTJD Affidavit of Publishing of Notice of Filing Petition Lynn G Norton 
for Judicial Confirmation and Notice of Hearing 

2/20/2015 AFFD GCZUBEDK Supplemental Affidavit of Patrick Rice in Support Lynn G Norton 
of Petition for Judicial Confirmation 

AFFD CCZUBEDK Supplemental Affidavit of John Brunelle In Lynn ·G Norton 
Support Of Petition for Judicial Confirmation 

REPL CCZUBEDK Reply Memorandum to Respondents Brief in Lynn G ~orton 
Opposition to the Memorandum In Support of 
Petition for Judical Confirmation 

2/25/2015 DCHH DCKORSJP Hearing result for Hearing Scheduled scheduled Lynn G Norton 
on 02/25/2015 03:00 PM: District Court Hearing 
Held 
Court Reporter: Penny Tardiff 
Number of Transcript Pages for this hearing 
estimated: Less than 100 Hearing on the Petition 

3/23/2015 ORDR DCKORSJP Order Denying Petition for Judicial Confirmation Lynn G Norton 
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Date: 6/12/2015 . 

Time: 10:49 AM 

Page 2 of 3 

Fourth Judicial District Court - Ada County 

ROAReport . 

Case: CV-OT-2014-23695 Current Judge: Lynn G Norton 

In The Matter Of Greater Boise Auditorium District 

User: TCWEGEKE 

In The Matter Of Greater Boise Auditorium District 

Date Code User Judge 

3/23/2015 CDIS DCKORSJP Civil Disposition entered for: Frazier, David, Other Lynn G Norton 
Party; Greater Boise Auditorium District,, Subject. 
Filing date: 3/23/2015 

STAT DCKORSJP STATUS CHANGED: Closed Lynn G Norton 

4/6/2015 JDMT DCKORSJP Judgment Lynn G Norton 

MOTN CCBOYIDR Respondent's Motion for Attorney Fees and Costs Lynn G Norton 

AFFD CCBOYIDR Affidavit of John L Runft in Support of Motion for Lynn G Norton 
I 

Attorney Fees and Costs 

MEMO CCBOYIDR Respondent's Memorandum in Support of Motion Lynn G Norton 
for Attorney Fees and Costs 

4/8/2015 AMEN TCLAFFSD Respondent's Amended Motion for Attorney Fees Lynn G Norton 
and Costs 

NOTH. TCLAFFSD Notice Of Hearing Lynn G Norton 

. HRSC TCLAFFSD Hearing Scheduled (Hearing Scheduled Lynn G Norton 
05/07/2015 02:45 PM) Amended Motion For 
Attorney Fees & Costs 

STAT TCLAFFSD STATUS CHANGED: Closed pending clerk Lynn G Norton 
action 

' 
4/20/2015 MOTN CCHEATJL Petitioner's Motion To Disallow Costs and Lynn G Norton 

Attorney Fees 

MEMO CCHEATJL Memorandum In Support Of Peititioner's Motion Lynn G Norton 
To Disallow Costs And Attorney Fees 

4/24/2015 NOTA · CCBARRSA NOTICE OF APPEAL Lynn G Norton 

APSC CCBARRSA Appealed To The Supreme Court Lynn G Norton 

5/4/2015 MOTN CCSNELNJ Respondant's Reply to Petitoners Motion Lynn G Norton 
Opposing Respondant's Motion for Attorney Fees 
and Costs 

5/7/2015 DCHH DCKORSJP Hearing result for Hearing Scheduled scheduled Lynn G Norton 
on 05/07/2015 02:45 PM: District Court Hearing 
Held 
Court Reporter: Susan Gambee 
Number of Transcript Pages for this hearing 
estimated: Less than 100 Amended Motion For 
Attorney Fees & Costs 

5/8/2015 ORDR DCKORSJP Order Denying in Part Objection to Fees and Lynn G Norton 
Costs 

STAT· DCKORSJP STATUS CHANGED: closed Lynn G Norton 
. 

5/12/2015 MOTN CCHOLDKJ Motion for Additions to the Clerk's Record on Lynn G Norton 
Appeal Pursuant to I.A.R 28 and 29 

5/28/2015 MOTN CCGRANTR Motion for Further Additions to the Clerk's Record Lynn G Norton 
on Appeal Pursuant to·IAR 19(c) and 28(c) 

STIP CCGRANTR Stipulation for Further Additions to Clerk's Record Lynn G Norton 
Appeal Pursuant to IAP 19(c) and 28(c) 

6/12/2015 ORDR DCKORSJP Order Granting Further Additions to the Clerk's Lynn G Norton 
Record on Appeal 
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Date: 6/12/2015 

Time: 10:49 AM 

Page 3 of 3 

Fourth Judicial District Court - Ada County 

ROA Report 

Case: CV-OT-2014-23695 Current Judge: Lynn G Norton 

In The Matter Of Greater Boise Auditorium District 

User: TCWEGEKE 

In The Matter Of Greater Boise Auditorium District 

Date 

6/12/2015 

Code 

ORDR 

NOTC, 

User 

DCKORSJP Corrected Order Denying in Part Objection to 
Fees & Costs 

Judge 

Lynn G Norton 

TCWEGEKE Notice of Transcript Lodged - Supreme Court No. Lynn G Norton 
43074 
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Donald E. Knickrehm, ISB No. 1288 
GIVENS PURSLEY LLP 
601 W. Bannock Street 
Boise, ID 83702 
Telephone: (208) 388-1200 
Facsimile: (208) 388-1300 

Nicholas G. Miller, ISB No. 3041 
S.C. Danielle Quade, ISB No. 6363 
HAWLEY TROXELL ENNIS & HAWLEY LLP 
877 W. Main Street, Suite 1000 
Boise, ID 83702-5883 
Telephone: (208) 344-6000 
Facsimile: (208) 954-5285 

Attorneys for Petitioner 
Greater Boise Auditorium District 

LYNN G. NORTON 

NO-----~i,i-+t-:,----
A.M. ____ f_,•1~1.~.: y : ?§ 

DEC 19 2014 
CHRISTOPHER D. RICH, Clerk 

By SANTIAGO BARRIOS 
DEPUTY 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

) CV OT 1423695 ~· 
) Case No. _____ _ 

IN THE MATTER OF: 

GREATER BOISE AUDITORIUM 
DISTRICT, 

PETITIONER. 

) 
) 
) 
) 
) 
) _______________ ) 

PETITION FOR JUDICIAL 
CONFIRMATION 

Petitioner, Greater Boise Auditorium District, a public body organized and operating as 

an auditorium district pursuant to Idaho Code Title 67, Chapter 49 (the "Petitioner"), by and 

through its counsels of record Givens Pursley LLP and Hawley Troxell Ennis & Hawley LLP, 

petitions this Court, pursuant to Idaho Code § 7-1304, for a judicial examination and 

determination of the validity of, and authority of Petitioner to enter into, a lease agreement to 

finance the acquisition of certain condominium units containing a new ballroom facility, related 

' PETITION FOR JUDICIAL CONFIRMATION - 1 
05125.0016.7072856.8 
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kitchen and ancillary facilities along with related soft costs and equipment (the "Financed 

Project"), to improve and expand its existing convention center and public event facilities in 

downtown Boise (the "Boise Centre"). The Petitioner estimates that the cost of acquiring the 

Financed Project will be approximately $19,091,084, plus related soft costs and equipment, for a 

total Financed Project cost of approximately $21,236,400 plus related reserves and financing 

costs. In support thereof, Petitioner (also hereinafter referred to as "District") represents as 

follows: 

I. 

JURISDICTION 

1. This petition is made by Petitioner pursuant to the Idaho Judicial Confirmation 

Law, Idaho Code§§ 7-1301-1313, inclusive. 

2. This action is in the nature of a proceeding in rem, and jurisdiction of all parties 

interested will be obtained by publication and posting as provided in Sections 7-1305 and 

7-1306, Idaho Code. 

II. 

PRELIMINARY ALLEGATIONS 

A. Background 

3. The District is a public body organized, existing and operating as an auditorium 

district pursuant to Title 67, Chapter 49 of the Idaho Code, as amended (the "Act"), and as such 

is a "political subdivision" within the definition contained in Idaho Code§ 7-1303(6). 

4. The District was formed effective June 9, 1959 by the vote of the electorate of 

Ada County and encompasses the boundaries of approximately the city limits of the City of 

Boise, the City of Garden City and portions of the City of Meridian and the City of Eagle, and of 

Ada County lying east of Eagle Road, south of Floating Feather Road, west of the conjunction of 

Warm Springs A venue and Gowen Road, and north of Columbia Road. 

PETITION FOR JUDICIAL CONFIRMATION - 2 
05125.0016.7072856.8 
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5. The District levies and collects hotel/motel room sales tax in the amount of five 

percent of the receipts derived from hotels and motels within the District, pursuant to Idaho Code 

§ 67-4917B. 

6. The District currently operates the Boise Centre, an 85,000 square foot 

convention center and public event facility in downtown Boise. 

B. District Powers 

7. The Act authorizes the District to acquire, operate and maintain public convention 

and auditorium facilities within the boundaries of the District and provides that the District is 

governed by a Board of Directors elected at large by the voters residing within the boundaries of 

the District (the "Board"). The Board exercises management, control and supervision of all the 

business and affairs of the District. 

8. The District is empowered by Idaho Code § 67-4912(f) to "acquire, dispose of 

and encumber real and personal property, and any interest therein, including leases and 

easements within said district." 

9. The District is also empowered by Idaho Code §67-4922A as follows: 

[An Auditorium District] board may contract for the leasing of 
improvements to be constructed upon premises owned by the 
district or otherwise, and the contract may also provide that at the 
expiration of the term of the lease, upon full performance of such 
lease by the district, the improvements and/or real estate, or so 
much thereof as is leased, may become the property of the district. 

10. Idaho Code § 67-4912(d) provides that the District may enter into contracts and 

agreements with other governmental entities and cooperate with one or more of them to build, 

erect, market, or construct facilities within the District. 

11. Idaho Code § 50-2015 further authorizes the District to dedicate, sell, convey or 

lease any of its respective property to an urban renewal agency, to incur the entire expense of 

public improvements for an urban renewal project, and to enter into any such sale, conveyance, 

PETITION FOR JUDICIAL CONFIRMATION - 3 
05125.0016.7072856.8 
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lease or agreement with an urban renewal agency without appraisal, public notice, advertisement, 

or public bidding. 

C. The Financed Project 

12. The District, in accordance with the Act, desires to finance the acquisition of the 

Financed Project, to be operated by the District as an addition to the Boise Centre. 

13. The District has entered into an Amended and Restated Master Development 

Agreement (the "Gardner MDA'') with K.C. Gardner Company, L.C. (the "Developer") under 

which the Developer will build-to-suit the Financed Project as condominium units in a new 

building, to be known as the "Centre Building," to the south of the existing U.S. Bank office 

tower, and will also build-to-suit meeting space and ancillary facilities as a condominium unit in 

a new building to the west of the U.S. Bank office tower to be known as the "Clearwater 

Building." Said build-to-suit meeting space and ancillary facilities located in the Clearwater 

Building are included in the Gardner MDA, but are not part of the Financed Project. 

14. The District has entered into an Amended and Restated Development Agreement 

(the "Development Agreement") with the Urban Renewal Agency of Boise City, Idaho, aka 

Capital City Development Corporation (the "Agency"), pursuant to which the Agency has agreed 

to employ certain of its statutory powers in connection with the financing of the Financed 

Project. The Development Agreement is attached hereto as Exhibit A, and incorporated herein. 

15. The Agency is an urban renewal agency of the City of Boise City, Idaho, 

organized and operating pursuant to Title 50, Chapters 20 and 29, Idaho Code. Under Section 

50-2012, Idaho Code, the Agency may issue notes secured with the income, proceeds, revenues 

and funds of the Agency derived from the project financed and may mortgage any urban renewal 

project so financed. 

PETITION FOR JUDICIAL CONFIRMATION - 4 
05125.0016.7072856.8 
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16. Pursuant to the Gardner MDA, upon satisfaction of certain conditions, including 

agreement on the final design and guaranteed maximum price, which is estimated to occur in 

May 2015, the District will enter into a Purchase Agreement with the Developer for the purchase 

of the Financed Project (the "Purchase Agreement") under which the District will be obligated to 

purchase the Financed Project upon, but not before, completion. 

D. Plan of Finance 

17. Pursuant to the Development Agreement, the District and the Agency have agreed 

that the District will assign, and the Agency will accept the assignment of, the District's right to 

purchase the Financed Project under the Purchase Agreement, and the District and the Agency 

will execute and deliver an Assignment and Assumption Agreement in substantially the form 

attached to the Development Agreement (the "Assignment") to so provide. Following successful 

completion of the Judicial Confirmation Proceedings and the issuance of a lease revenue note to 

provide the funds needed for the purchase, as described below, the Agency will purchase the 

Financed Project from the Developer pursuant to the Purchase Agreement and the Assignment 

and thereby the Agency shall become the owner of the Financed Project. 

18. The Agency will then lease the Financed Project to the District under a Lease 

Agreement (Annual Appropriation) (the "Lease Agreement"), in substantially the form attached 

hereto as Exhibit B, and incorporated herein. 

19. The Lease Agreement is subject to annual appropriation and budgeting of funds 

by the District. The initial term of the Lease Agreement begins on the "Commencement Date" 

as defined in the Lease Agreement and will end at the conclusion of the District's fiscal year, 

November 30, following the Commencement Date. The Lease Agreement is renewable annually 

only upon appropriation, budgeting and affirmative notice of the intent to renew the Lease 

PETITION FOR JUDICIAL CONFIRMATION - 5 
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Agreement by the District. In this regard, Section 5.1 of the Lease Agreement states, in pertinent 

part: 

(b) At any time during the Initial Term and during each Renewal Term 
thereafter, the District may, in its sole discretion, renew this Lease for the next 
subsequent Renewal Term by budgeting funds to pay Rent for such Renewal 
Term and by giving Notice of Intent to Renew to the Agency. The Notice of 
Intent to Renew shall be accompanied by a certified copy of the resolution or 
other official action of the District Board adopting its budget which includes the 
expenditure of funds for Rent for the Renewal Term. In the event the Agency 
shall not have received the Notice of Intent to Renew by November 1 of any year, 
the Agency will notify the District of such non-receipt, and the District shall then 
have until November 15 to deliver to the Agency its Notice of Intent to .Renew. 

(c) If the District does not deliver the Notice of Intent to Renew by November 
15 of any year, or if the District shall at any time notify the Agency that the 
District has elected to not renew this Lease for an additional Renewal Term, an 
Event of Nonrenewal shall be deemed to have occurred. Upon an Event of 
Nonrenewal, the Lease shall terminate on November 30 of the then current year 
and, except for the provisions of Section 8.12 herein, no provision of the Lease 
shall survive termination. 

20. In order to ensure that all obligations under the Lease Agreement are terminated 

in an Event of Nonrenewal (as described in paragraph 25 hereof) the District has committed, as 

required by Section 8.12 of the Lease Agreement, the amount of $250,000 to be held in a "Lease 

Contingency Fund" as the sole source of payment for all claims of the Agency under the Lease 

Agreement, including such claims as may survive the District's termination of the Lease 

Agreement. The Agency has no other recourse against the District except to such Fund. If funds 

remain in the Lease Contingency Fund five (5) years after the termination of the Lease, such 

funds shall be released to the District. 

21. On December 11, 2014, the Agency and the District received a revised term sheet 

(the "Term Sheet") from Wells Fargo Bank, N.A., Boise office ("Wells Fargo") specifying the 

terms and conditions upon which Wells Fargo would purchase the Note and provide financing 

for the Financed Project, plus related reserves and financing costs. The Agency approved the 

Term Sheet and authorized the execution of the same at the meeting of its governing board held 

PETITION FOR JUDICIAL CONFIRMATION - 6 
05125.0016.7072856.8 
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on December 15, 2014. The District ratified the execution of the Term Sheet at the meeting of 

its Board held on December 18, 2014. A copy of the executed Term Sheet is attached hereto as 

Exhibit C, and incorporated herein. 

22. The Term Sheet calls for the Agency to issue a Lease Revenue Note (the "Note"), 

to be repaid by the Agency solely from lease payments payable by the District to the Agency 

under the Lease Agreement (the "Lease Payments") and provides that the Agency will grant a 

first lien on the Financed Project (subject to the District's Option to Purchase as described in 

paragraph 26 hereof) pursuant to a Deed of Trust and Assignment of Rents to secure repayment 

of the Note. The Term Sheet acknowledges that the District's payment of Rent (as defined in the 

Lease Agreement) is subject to annual renewal and appropriation and that the District may 

terminate the Lease Agreement at the end of any annual term with no further obligation. 

23. Wells Fargo's proposal to purchase the Note pursuant to the Term Sheet is subject 

to the District's receipt of a favorable ruling on this Petition, completion of legal documents and 

the formal credit approval process. 

24. If the District renews the Lease Agreement for sufficient years that the Note is 

paid in full, the Lease Agreement terminates and the District has the right to purchase the 

Financed Project for a nominal sum. The District also has the right to purchase the Financed 

Project and thus terminate the Lease Agreement at any time upon payment of a purchase price 

equal to the unpaid principal and interest due on the Note. 

25. If the District elects not to renew the Lease Agreement for an additional Renewal 

Term (as defined in the Lease Agreement) (an "Event of Nonrenewal"), the Lease Agreement 

shall terminate o~ November 30 of the then current year and the District shall have no further 

indebtedness or liability thereunder. 

PETITION FOR JUDICIAL CONFIRMATION - 7 
05125.0016.7072856.8 
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26. In connection with the financing of the Financed Project, the Agency will grant to 

the District a separate and additional option to purchase the Financed Project for a nominal sum 

once the Note has been paid in full (the "Option"). The Option shall survive termination of the 

Lease Agreement in an Event of Nonrenewal. In this way, even in an Event of Nonrenewal, the 

District preserves the benefit of any Rent it has paid prior to the Event of Nonrenewal. 

E. Source of Payment 

27. Idaho Code§ 67-4917B empowers an auditorium district to "levy a sales tax of 

not to exceed five percent (5%) of the receipts derived by hotels and motels within the district 

from the furnishing of hotel and motel rooms." The District shall utilize a portion of its annual 

receipts from hotel/motel room tax collections to pay the Rent owed by the District under the 

Lease Agreement. 

F. Authority and Powers 

28. Petitioner has the authority to lease property, to enter into the Lease Agreement, 

and to pay the Rent to finance the Financed Project from hotel/motel room tax collections, 

pursuant to Idaho Code §§ 67-4912(d), 67-4912(f), and 67-4922A. Section 50-2015, Idaho 

Code, further authorizes the District to cooperate with the Agency and to sell, convey and lease 

property, with or without consideration, to or from the Agency for the purposes of financing the 

Financed Project. 

29. Petitioner is subject to the debt limitations contained in Article VID, § 3 of the 

Idaho Constitution. 

30. Article Vill, § 3 of the Idaho Constitution provides that "No county, city, board of 

education, or school district, or other subdivision of the state, shall incur any indebtedness, or 

liability, in any manner, or for any purpose, exceeding in that year, the income and revenue 

provided for it for such year, without the assent of two thirds (2/3) of the qualified electors 

PETITION FOR JUDICIAL CONFIRMATION - 8 
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thereof voting at an election to be held for that purpose, nor unless, before or at the time of 

incurring such indebtedness, provisions shall be made for the collection of an annual tax 

sufficient to pay the interest on such indebtedness as it falls due, and also to constitute a sinking 

fund for the payment of the principal thereof, within thirty (30) years from the time of 

contracting the same. Any indebtedness or liability incurred contrary to this provision shall be 

void." 

31. Petitioner has not held an election to obtain voter approval of the Lease 

Agreement. 

32. The District will not incur an indebtedness or liability within the meaning of 

Article VID, § 3 of the Idaho Constitution by entering into the Lease Agreement because the 

District will have the right to renew or not to renew the Lease Agreement annually under its 

express terms, and therefore the District is not obligated beyond any single fiscal year under the 

Lease Agreement. An Event of Nonrenewal terminates the District's obligations under the Lease 

Agreement as of the end of the District's then current fiscal year. In addition, even in the Event 

of Nonrenewal by the District, the District retains the right to purchase the Financed Project for a 

nominal sum once the Note has been paid in full, thus preserving the benefit of any Rent it has 

paid prior to the Event of Nonrenewal and negating any inference that the District is under an 

economic compulsion to renew the Lease Agreement in any year. 

33. Petitioner has exercised its authority pursuant to the above statutes to approve a 

resolution (the "Resolution"), to proceed with the filing of judicial confirmation proceedings. 

Upon this Court's award of a favorable judgment on this Petition, the Resolution also authorizes 

the Petitioner to enter into the Lease Agreement. A copy of the Resolution is attached hereto as 

Exhibit D, and incorporated herein. 

PETITION FOR JUDICIAL CONFIRMATION - 9 
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34. Judicial determination of the validity of the Lease Agreement and the proposed 

obligations thereunder pursuant to Idaho Code§ 7-1301 et seq. will serve the public interest and 

welfare. 

35. Petitioner has complied or will comply with all publication, posting, mailing of 

notice, and hearing requirements pursuant to Idaho Code §§ 7-1304, 7-1305, and 7-1306. 

Petitioner mailed notice of the public hearing to all persons requesting such notice informing 

them of the time and place of the public hearing to consider the Resolution authorizing the filing 

of this petition at least 14 days before the public hearing via certified mail pursuant to Idaho 

Code §7-1304. Additionally, Petitioner posted notice of the public hearing at or near the main 

door of the District's administrative office on October 15, 2014 and published notice, far 

forward, in the Idaho Statesman, the official newspaper of general circulation in Ada County, 

Idaho, on October 20, 2014, which was more than 15 days prior to November 5, 2014, the date 

of the public hearing. The form of notice published in the Idaho Statesman complied with Idaho 

Code§ 7-1306(2). A copy of the notice published in the Idaho Statesman is attached hereto as 

Exhibit E, and incorporated herein. This action is in the nature of a proceeding in rem, and 

jurisdiction of all interested parties will be obtained by publication and posting as provided under 

Idaho Code§§ 7-1305 and 7-1306. 

III. 

CLAIM FOR JUDICIAL DETERMINATION - ANNUAL APPROPRIATION 

36. Petitioner repeats and realleges each of the allegations contained in paragraphs 1 

through 35. 

37. Petitioner seeks a judicial determination that the Lease Agreement, which 

obligates the Petitioner for an initial term ending on the District's November 30 fiscal year-end, 

PETITION FOR JUDICIAL CONFIRMATION - 10 
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and is renewable each year thereafter through appropriation, budgeting and affirmative notice of 

the intent to renew, is a valid obligation under Article VIII, § 3 of the Idaho Constitution. 

WHEREFORE, Petitioner prays: 

1. For an Order setting the date and time of a hearing herein and directing the giving 

of notice thereof as provided by law; 

2. For a judicial examination and confirmation of the validity of the power and 

authority of Petitioner to enter into the Lease Agreement based on the finding that such Lease 

Agreement is not a debt or obligation under Article VIII, §3 of the Idaho Constitution; and 

3. For such other and further relief as the Court deems proper. 

DATED THIS \~ay of December, 2014. 

GIVENS PURSLEY LLP 

By: i1.1ULc::a_ 
DonaidE.Knickrehm 

LL ENNIS & HAWLEY LLP 

By: v!tL 
Attorneys for Petitioner 
Greater Boise Auditorium District 

PETITION FOR JUDICIAL CONFIRMATION - 11 
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VERIFICATION 

Jim Walker, being first duly sworn upon oath, deposes and says: 

That he is the Chairman of the Board of Greater Boise Auditorium District, Petitioner in 

the above-entitled action; that he has read the within and foregoing PETITION FOR JUDICIAL 

CONFIRMATION, and that the statements therein contained are true. 

STATEOFIDAHO ) 
) ss. 

County of Ada ) 

I, am a~o~ , a notary public, do hereby certify that on this ~ay 
of December, 2014, personally appeared before me c. J1M. ftj°"//?-,u--: , who, being 
by me first duly sworn, declared that he is the Chairman of the Board of Greater Boise 
Auditorium District, Petitioner in the foregoing action, that he signed the foregoing document, 
and that the statements therein contained are true. 

Notary Public for Idaho 
Residing at .Sot~. :cb 
My commission expires '/2 kez..o 

II 
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• :-. ,, 
<: 

AMENDED AND RESTATED DEVELOPMENT AGREEMENT 

THIS AMENDED AND RESTATED DEVELOPMENT AGREEMENT (this 
"Agreement") is entered into as of the ll:tb. day of December, 2014, between the Greater Boise 
Auditorium District, Ada County, State of Idaho, an auditorium district organized and operating 
under the laws of the State ofldaho (the "District"), created and maintained under the provisions of 
Title 67, Chapter 49, Idaho Code, as amended, and the Urban Renewal Agency of Boise City, Idaho, 
aka Capital City Development Corporation (the "Agency"), a public body, corporate and politic, 
organized and operating pursuant to Title 50, Chapters 20 and 29, Idaho Code. The Agreement 
amends and restates the Development Agreement entered into between the District and the Agency 
dated June 9, 2014. 

Section 1. Background. 

a. The District intends to expand and improve its convention center and public 
event facilities in downtown Boise (the "Project") to be located within the boundaries of both the 
District and the Agency. 

b. The Project includes (i) renovation of the District's existing convention center 
facilities (the "Boise Centre"), (ii) construction of a new ballroom facility, related kitchen and 
ancillary facilities, meeting space and ancillary facilities, and an elevated concourse attaching the 
District's existing facilities to the new ballroom facility, (iii) purchase of related furniture and 
equipment, and (iv) improvements to the Grove Plaza, the plaza between the Boise Centre and the 
building to contain the new ballroom facility. The total estimated cost of the Project is $38,000,000. 
The new ballroom facility and related kitchen, as well as the new meeting space and all ancillary 
facilities, are to be located in new buildings being constructed by KC Gardner Company, L.C. (the 
"Developer"), who has acquired title to parcels to the south and west of the existing U.S. Bank 
office tower in close proximity to the District's existing facilities. The parcels are referred to herein 
as the "South Parcel" and the "West Parcel." 

c. The District and the Developer have entered into a Master Development 
Agreement (the "Master Development Agreement"), whereby the Developer will agree to develop 
and build to suit the new ballroom facility, related kitchen and ancillary facilities within a new 
building to be constructed on the South Parcel, such building referred to herein as the "Centre 
Building," as well as the meeting space and ancillary facilities within a new building to be 
constructed on the West Parcel, such building referred to herein as the "Clearwater Building." 
Both the Centre Building and the Clearwater Building will be subject to a condominium regime as 
set forth in the Condominium Documents as defined in and to be entered into pursuant to the Master 
Development Agreement. The units containing the new ballroom facility, related kitchen and 

· ancillary facilities and the new meeting space and ancillary facilities will be leased or sold by the 
Developer to the District. 

d. The District intends to seek nonappropriation lease financing for purchase of 
the portion of the Project containing the new ballroom facility, the related kitchen, and ancillary 
facilities in the Centre Building, which has an estimated cost of $19,091,084, plus related soft costs 
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and equipment, for a total cost of $21,236,400 (collectively, the "Financed Project") and related 
reserves and financing costs. The improvements in the Clearwater Building are not included in the 
Financed Project. To facilitate the financing of the Financed Project, the District has requested that 
the Agency utilize its statutory powers and further its public purposes by issuing a promissory 
note[s] or similar instrument (the "Note") on the District's behalf, to be repaid by the Agency solely 
from lease payments payable by the District to the Agency (the "Lease Payments") in the amount of 
the principal and interest coming due on such Note under an annual appropriation lease of the 
Financed Project (the "Lease Agreement"). 

e. The District intends to utilize its annual receipts from hotel/motel room tax 
collections and annual revenues from its existing facilities (the "Revenues") as the sole source of 
payment of annual Lease Payments for the Financed Project. 

f. The objective of this Agreement is to document and to facilitate the 
achievement of the parties' present intentions with respect to (i) the development of the Financed 
Project; (ii) the execution and delivery of the Lease Agreement and the issuance of the Note with 
respect to the Financed Project and related reserves and financing costs; (iii) provision for payment 
of cost and expenses; and (iv) the required court approval of the financing. 

Section 2. Disposition of the Financed Project/ Purchase Agreement. 

In the Master Development Agreement, the Developer has agreed to build the Financed 
Project to suit and then sell the same to the District for an agreed purchase price. To that end, upon 
satisfaction of certain conditions, including agreement on the final design and guaranteed maximum 
price, which is estimated to occur in June 2015, the District anticipates entering into a Purchase 
Agreement in the form attached to the Master Development Agreement (the "Purchase 
Agreement") providing for the acquisition of the Financed Project from the Developer. The District 
hereby agrees to assign the Purchase Agreement to the Agency pursuant to an Assignment and 
Assumption Agreement in the form attached hereto as Exhibit A (the "Assignment"). The Agency 
hereby agrees to accept assignment of the Purchase Agreement and purchase the Financed Project 
following satisfaction of the conditions in the Master Development Agreement, successful 
completion of the Judicial Confirmation Proceedings (as hereinafter defined) and issuance of the 
Note, and thereby the Agency shall become the owner of the Financed Project. 

In the event the Financed Project is completed prior to the successful completion of the 
Judicial Confirmation Proceedings, the District may purchase the Financed Project from the 
Developer pursuant to the Purchase Agreement with District reserves. In the event the District 
purchases the Financed Project, upon successful completion of the Judicial Confirmation 
Proceedings and issuance of the Note, the Agency will purchase the Financed Project from the 
District using Note proceeds and lease it to the District pursuant to the Lease Agreement. 

Section 3. Financing of the Project. 

a. Judicial Confirmation Proceedings. The parties understand and agree that a 
judicial validation of the non-appropriation lease financing structure will be required as a condition 
to the s11;ccessful completion of the financing. Thus, the Agency agrees to cooperate with the 
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District in a petition for judicial validation, to be brought pursuant to Chapter 13 of Title 7, Idaho 
Code, to seek court approval as to the legal validity of the proposed financing (the "Judicial 
Confirmation Proceedings"). The District shall oversee the Judicial Confirmation Proceedings and 
such proceedings will be funded in accordance with Section 5 herein. Such proceedings shall clearly 
describe the roles and relationship of the parties with regard to the financing of the Financed Project 
and related reserves and financing costs. 

b. Note. Upon successful completion of the Judicial Confirmation Proceedings, 
the District intends to request and upon such request the Agency shall issue the Note in an amount 
sufficient to provide funds to purchase the Financed Project and fund related reserves and financing 
costs. The proceeds from sale of the Note shall be used by the Agency to purchase the Financed 
Project and fund related reserves and financing costs. The timing of the closing of Note shall be 
directed by the District. 

c. Lease Revenues. Upon successful completion of the Judicial Confirmation 
Proceedings, and prior to or contemporaneously with the sale of the Note, the District shall enter into 
the Lease Agreement with the Agency, and the District will pay Lease Payments from the Revenues 
sufficient to pay principal and interest due on the Note, subject to the District's determination, in its 
discretion, to annually renew the Lease Agreement. A draft version of the Lease Agreement is 
attached hereto as Exhibit B. 

d. Selection of Finance Professionals. The Parties agree on the identity and roles 
of the following financing participants and agree to cooperate to identify and select other participants 
as needed: 

(i) Hawley Troxell Ennis &Hawley LLP will act as note counsel to the District 
("Note Counsel") and will issue unqualified legal opinions on the validity of 
the Lease Agreement and on the validity and tax exemption of the Note; 

(ii) Sherman & Howard L.L.C. will act as special finance counsel to the Agency; 

(iii) Piper Jaffray & Co., which has an existing contract with the Agency, will 
serve as financial advisor to the Agency ("Agency's Financial Advisor") 
and will provide services to the District upon request that relate to structuring 
the Lease Payments and other terms of the Lease Agreement that will 
enhance the marketability of the Note; 

(iv) the District may, but is not required to, engage its own financial advisor at its 
own expense; and 

(v) the District, in consultation with its own financial advisor, if any, Piper 
Jaffray & Co. and the Agency, shall determine the manner of sale of the Note 
and select through such process, as they shall agree, one or more underwriters 
for the Note if sold in a public offering, or institutional investors if the Note 
is sold in a limited offering. 

DEVELOPMENT AGREEMENT- 3 
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e. Private Placement. In the event the District and the Agency pursue a private 
placement for the Note, the District and the Agency agree to place the Note with an entity or entities 
that would qualify as a bank, a qualified institutional buyer, or an accredited investor. Such 
purchaser of the Note shall be capable of providing an acceptable letter or certificate indicating that 
the purchaser is experienced in transaction such as those related to the Note and that the purchaser is 
knowledgeable and fully capable of independently evaluating the risk involved in investing in the 
Note. Further, should the purchaser determine, subsequent to its purchase of the Note, to sell, 
assign, or transfer the Note, any such sale, assignment or transfer shall be made under those same 
conditions constituting what is referred to as a "traveling letter". 

Section 4. Construction of the Project. The District will work with the Developer to 
manage the construction and development of the Financed Project. 

Section 5. Expenses Fund. The District hereby agrees to presently budget and commit 
$123,000 in a fund to be called the "Expenses Fund" to be held by the District as the sole source of 
payment for all reasonable and necessary out-of-pocket costs, expenses and fees, incurred by the 
Agency from June 9, 2014 through the effective date of the Lease directly in connection with the 
issuance of the Note and the Financed Project, as detailed below. 

The District shall not be required to pay for any expenses hereunder in excess of the stop 
amounts set forth below unless the Agency first obtains the District's prior written consent to incur 
such excess expenses and additional funds are budgeted and committed therefor: 

Expense 
Sherman & Howard L.L.C. (Agency Note 
Counsel) 

Piper Jaffray & Co. (Agency Financial 
Advisor) 
Elam & Burke (Agency General Counsel) 
All other Agency incurred expenses 

Stop Amount 
$15,000 

$63,500 

$40,000 
$ 5,000 

The Agency shall provide to the District a monthly accounting of all expenses to be paid 
from the Expenses Fund. The District shall pay all such amounts owed to parties from amounts held 
in the Expenses Fund as directed by the Agency within thirty (30) days of being billed for the same, 
unless the District disputes such expenses. In the event of a dispute, the Executive Director of the 
District and the Executive Director of the Agency shall meet and attempt to resolve the dispute. In 
the event the dispute is not resolved by the Executive Directors, the Boards of the District and the 
Agency shall meet to resolve the dispute. Any amounts due after resolution of a dispute shall be 
paid within thirty (30) days of such resolution. 

The provisions of this Section shall survive for thirty (30) days beyond the termination of this 
Agreement, and if funds remain in the Expenses Fund thirty (30) days after the termination of this 
Agreement, such funds shall be released to the District 

The District shall pay directly, and not from the Expenses Fund, the fees of Bond Counsel, 
the District's counsel, and the District's financial advisor, if applicable. 
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, Section 6. Contingency Fund. The District hereby agrees to presently budget and 
commit $250,000 in a fund to be called the "Contingency Fund" to be held as the sole source of 
payment for reasonable attorneys' fees, costs and expenses of the Agency, including insurance 
premiums for new policies carried and insurance deductibles relating specifically to the Project, 
for all claims for bodily injury and property damage, other than property insured, made against 
the Agency that arise from the negligent acts or omissions of the District. The Agency and the 
District agree to seek and use insurance proceeds prior to use of the Contingency Fund. 

The Agency shall provide to the District evidence of all expenses to be paid from the 
Contingency Fund. The District shall pay all such amounts owed to the Agency within thirty (30) 
days of evidence of such expenses being submitted unless the District disputes such expenses. In the 
event of a dispute, the Executive Director of the District and the Executive Director of the Agency 
shall meet and attempt to resolve the dispute. In the event the dispute is not resolved by the 
Executive Directors, the Boards of the District and the Agency shall meet to resolve the dispute. 
Any amounts due after resolution of a dispute shall be paid within thirty (30) days of such resolution. 

The Contingency Fund shall not survive termination of this Agreement. 

Section 7. Default. Time is of the essence. Failure or delay of either party to perform 
any obligation of such party under this Agreement constitutes a default hereunder; provided, 
however, that no party shall be deemed to be in breach of this Agreement unless and until such party 
has received written notice of such default, and has failed to remedy its failure to perform its 
obligations therein specified for a period of thirty (30) days. 

Section 8. Remedies on Default. Both parties shall have all remedies at law and in 
equity. The rights and remedies of the parties hereunder are cumulative, and exercise by any party 
of one or more of such rights or remedies shall not preclude the exercise by it, at the same time or 
different times, of any other rights or remedies for the same default or any other default by any other 
party. 

Section 9. Term. This Agreement shall be effective until the earliest of the date the 
Lease Agreement is effective or five (5) years from the date of execution. No provision of this 
Agreement shall survive termination of this Agreement, except Section 5 which shall survive for 
thirty (30) days beyond the termination of this Agreement. 

Section 10. Miscellaneous Provisions. 

a. Notices. All notices, certificates or other communications hereunder shall be 
sufficiently given and shall be deemed given when mailed by registered mail, postage prepaid, 
addressed as follows: if to the Agency, at Capital City Development Corporation, 121 N. 9th, Suite 
501, Boise, ID 83702, Attention: Executive Director; if to the District, at Greater Boise Auditorium 
District, 850 W. Front Street, Boise, ID 83702, attention: Executive Director. The Agency and the 
District may, by notice hereunder, designate any further or different addresses to which subsequent 
notices, certificates or other communications shall be sent. 
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b. Binding Effect. This Agreement shall inure to the benefit of and shall be 
binding upon the Agency, the District and their respective successors and assigns, subject, however, 
to the limitations contained herein. 

c. Severability. In the event any provision of this Agreement shall be held 
in valid or unenforceable by any court of competent jurisdiction, such holding shall not invalidate or 
render unenforceable any other provision hereof. 

d. Amendments, Changes and Modifications. This Agreement may not be 
effectively amended, changed, modified, altered or terminated without the written consent of the 
Agency and the District. 

e. Execution in Counterparts. This Agreement may be executed in several 
counterparts, each of which shall be an original and all of which shall constitute but one and the 
same instrument, and all of which constitute the entire understanding and agreement of the parties 
relative to the subject matter hereof. 

f. Governing Law. This Agreement shall be gqverned and construed in 
accordance with the law of the State of Idaho. 

g. Good Faith and Cooperation. It is agreed by the Agency and the District that 
it is in their mutual best interest and the interest of the public that the Project be financed and 
developed as herein contemplated, and, to that end, the parties shall in all instances cooperate and act 
in good faith in compliance with the terms, covenants and conditions of this Agreement and each 
shall deal fairly with the other. 

h. No Third Party Beneficiaries. This Agreement is made for the sole benefit of 
the Agency and the District, and no other person or persons shall have rights or remedies hereunder. 
The Agency shall owe no duty to any claimant for labor performed or material furnished with 
respect to the Project. 

[Signatures appear on following page] 

DEVELOPMENT AGREEMENT - 6 
05125.0016.6369895.18 



000024

IN WITNESS WHEREOF, the parties have executed this Agreement the day and year 
hereinabove first written. 

DEVELOPMENTAGREEMENT-7 

URBAN RENEW AL AGENCY OF BOISE CITY, 
IDAHO, AKA CAPITAL CITY DEVELOPMENT 
CORPORATION 

AUDITORIUM DISTRICT 

By:~,iy£ 
Executive Director 

05125.0016.6369895.18 



000025

EXHIBIT A 

EXIDBITA 

Draft Assignment 

05125.0016.6369895.1 B 



000026

A,.SSIGNi.V.Ii{NT ANJ) A~SUMPT_ION A.Gl,IBEM;ENT 
(Pl,lrc;ha~e a,~~ $ale Agreement for CenJre F?-~Hities) 

THIS ASSIGNMENT A'ND A$St)MPTION AGREEMENT (the "Assignment") is 
el)tered into as of the _ da:y of ______ _, 2014, between the Greater Boise 
Audjtorium Pi$trict, Ada County, State of Idaho, an 1;1uc:litori_urn district organizeo and oper~th1g 
under the laws of the Sta{e of Idaho (the "District"), createc!. and maintained under the provisions 
of Title 67, Chapt~~ 49, Idaho Cocie, as amended, arid the Urb~ Renewal Agency of Boise City, 
Id~o, aka Capital City Development Corporation (the "Agency"), a public body, corporate and 
politic, organized and operating pursuant to Title 50, Chapters 20 and 29, Idaho Code. 

R~citais 

WHEREAS, the District and the Agency have entered into that Amended and Restateq 
Development Agreement (the "Development Agreeme.nt") dated as of the _ day of 

-------' 2014; 

WHEREAS, pursuimt to the Pevelopment Agreemen~ tti,e Agency agreed to work with 
the District in the exp~ion of its existing convention center faciliti_es in· Boise, Idaho (the 
"Project") by providing non-appropriation iease financing for a portion thereof; 

WBEREAS, the District has entered into a Purchase and Sale Agreement for Centre 
Faci_litjes (the "Purchase Agreement"), dated the_ day of . , 2015, attached 
hereto as Exhibit A, with City Center Plaza Meeting, LLC, a Utah limited liability company, (the 
"Seller") fot. the purchase of a portion of the Project known as the "Centre Facilities", which 
Centre Facilities are more particula,rly defined in the Purchase Agreement and legally qescti.bed 
Qn Exhibit B hereto; · 

WHERAS, in f\.irtherapce of the Development Agreement, the District desires to assign 
the Purchase Agreement to the Agency and the Agency desires to accept assjgm;nep.t of th,e 
Purc4ase Agteemei;1t, assume th~ Di~trict's obligations under the Purchase Agreement and 
consummate the purchase of'tl:1e Centre Facilities pursuant to the temi.s thereof; and 

WHEREAS, in Section 4A of the Purcbase Agreement, Seller approved the District's 
as_signment of the Purchase Agreement to the Agency. 

Agreement 

NOW, THEREFORE, in consideration of the recitals set forth above, which the parties 
acknowledge are true and correct, and for other goo<;! and valuable consideration, the receipt and 
sufficiency of which are hereby acknowledged, the parties hereto agree as follows: 

1. Assignment: The District hereby assigns and transfers to the Agency all of the 
District's right, title and interest in, to, and under the Purchase Agreement. 

2. Assumption: The Agency hereby accepts assignment of the Purchase Agreement, 
assumes the District's obligations thereunder, and agrees to perform, pay, and discharge all of 

ASSIGNMENT AND ASSOMPTION AGREEMENT-1 
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the obligati_o_ns of the Dj$trict thereunder and to purchase the Centre Building pµrsuant to the 
te,m1s and conditions thereof. 

3. Further Assurances: Bi:tch party to this Assignment her~by covenants and agrees 
to perform· ~1 suqh_ furthei· acts and dellver all such further agreements, instruments and other 
documents as the <;>ther party shall ,reasonably request to constumri.ate this A~signment and to 
close the purchase of the C~ntre Buildin~ pvrSu81_1_t to the terms of the Purchase Agreement. 

IN WITNESS WHEREOF, the Assignor and the Assignee have qausecl this Assignment 
to be duly executed. on the date first written above. 

URBAN RENEW AL AGENCY OF BOISE CITY, 
IO AHO, AKA CAPITAL CITY DEVELOPMENT 
CORPORATION 

By: _____________ _ 

Ch\ilrman 

GREATER BOISE AUDITORtlJM DISTRICT 

By: ________ ~-------
Chairman 

By: ____________ _ 

Executive Director 

ASSIGNMENT AND ASSUMPTION AGREEMENT-2 
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EXHIBIT A 

Purchase and Sale Agreement for Centre Facilities 
(attached) 
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EXHmltB 

Legal Description, of Centre Facilities 
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EXHIBITB 

EXHIBITB 

Draft Lease Agreement 
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LEASE AGREEMENT 
(ANNUAL APPROPRIATION) 

Between 

URBAN RENEWAL AGENCY OF BOISE CITY, IDAHO 
Aka Capital City Development Corporation 

And 

GREATER BOISE AUDITORIUM DISTRICT, 
ADA COUNTY, STATE OF IDAHO 

Relating to 

Not to exceed $23,500,000 
Lease Revenue Note 

(Centre Building Project) 
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LEASE AGREEMENT 
(ANNUAL APPROPRIATION) 

THIS LEASE AGREEMENT (ANNUAL APPROPRIATION) (the "Lease" or "Lease 
Agreement") is dated as of __________ (the "Effective Date") between the 
URBAN RENEWAL AGENCY OF BOISE CITY, IDAHO, aka Capital City Development 
Corporation, an urban renewal agency of the City of Boise, Idal10, organized and operating as an 
urban renewal agency pursuant to Chapters 20 and 29, Title 50, Idaho Code (the "Agency"), as 
lessor, and GREATER BOISE AUDITORIUM DISTRICT, ADA COUNTY, STATE OF 
IDAHO, a public body organized and operating as an auditorium district pursuant to·Chapter 49, 
Title 67, Idaho Code (the "District"), as lessee. 

WITNESS ETH: 

WHEREAS, the District is a public body organized and operating under the laws of the 
State of Idaho (the "State") as an auditorium district pursuant to Title 67, Chapter 49 of the 
Idaho Code (hereinafter the "Act"); and 

WHEREAS, the Act authorizes the District to acquire, operate and maintain public 
convention and auditorium facilities and further authorizes the District to enter into lease 
arrangements relating to the construction and operation of its authorized facilities; and 

WHEREAS, the Agency is a public body organized and operating as an urban renewal 
agency of the City of Boise City, Idaho, pursuant to Chapters 20 and 29, Title 50, Idaho Code, as 
amended (the "Urban Renewal Law"); and 

WHEREAS, the Urban Renewal Law authorizes the Agency to carry out urban renewal 
projects within its area of operation and to issue a revenue note for the purpose of financing the 
cost of any such urban renewal project and to secure payment of such note as provided in the 
Section 50-2012 of the Urban Renewal Law; and 

WHEREAS, Section 67-4912(f) of the Act authorizes the District to acquire, dispose of 
and encumber real and personal property and any interest therein, including leases and easements 
within the District; and 

WHEREAS, Section 50-2015 of the Urban Renewal Law authorizes the District to 
dedicate, sell, convey or lease any of its respective interests

1

in any property to the Agency, to 
incur the entire expense of any public improvements for an mban renewal project, and take such 
further actions as are necessary to aid in or cooperate in the planning or carrying out of an urban 
renewal plan and related activities; and 

WHEREAS, Section 50-2015 of the Urban Renewal Law further authorizes the District 
and the Agency to enter into any such sale, conveyance, lease, or agreement without appraisal, 
public notice, advertisement, or public bidding; and 
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WHEREAS, the District intends to exp~d and improve the ''Boise Centre," its existing 
convention center and public event facilities, in downtown Boise (the "Project") to be located 
within the boundaries of both the District and the Agency; and 

WHEREAS, as part of the Project the District intends to (i) construct a new ballroom 
facility, related kitchen and ancillary facilities, and (ii) purchase of related furniture and 
equipment. The new ballroom facility and related kitchen are located in a new building being 
constructed by KC Gardner Company, L.C. (the "Developer"), who has acquired title to parcel 
to the south of the existing U.S. Bank office tower in close proximity to the Boise Centre. The 
parcel is referred to herein as the "South Parcel;" and 

WHEREAS, the District and the Developer have entered into an Amended and Restated 
Master Development Agreement (the "Gardner MDA"), whereby the Developer agreed to 
develop and build to suit the new ballroom facility, related kitchen and ancillary facilities within 
a new building to be constructed on the South Parcel, such building referred to herein as the 
"Centre Building;" and 

WHEREAS, the Centre Building is subject to a condominium regime as set forth in the 
Condominium Documents. Condominium units containing the above described facilities will be 
sold by the Developer to the District; and 

WHEREAS, the District is seeking financing for the purchase of the condominium units 
containing the new ballroom facility, the related kitchen, and ancillary facilities in the Centre 
Building, along with related soft costs and equipment, which has an estimated cost of 
$21,236,400 (collectively, the "Financed Project") and related reserves and financing costs; and 

WHEREAS, the Agency has determined, at the request of the District, to issue a revenue 
note or similar instrument to provide funds to finance the purchase of the Financed Project and 
related reserves and financing costs to be undertaken by the District and the Agency, which note 
shall be designated the "Urban Renewal Agency of Boise City, Idaho, aka Capital City 
Development Corporation Lease Revenue Note (Centre Building Project)," in an aggregate 
principal amount up to $23,500,000 (the "Note"), under and pursuant to a Note Purchase 
Agreement (the "Note Purchase Agreement") between the Agency and the Bank; and 

WHEREAS, the District and the Agency intend for the Agency to purchase the Financed 
Project with the proceeds of the Note; and 

WHEREAS, the Note Purchase Agreement provides the obligation of the purchaser of 
the Note to provide an acceptable letter or certificate indicating that the purchaser is experienced 
in transaction such as those related to the Note and that the purchaser is knowledgeable and fully 
capable of independently evaluating the risk involved in investing in the Note. Further, should 
the purchaser determine, subsequent to its purchase of the Note, to sell, assign, or transfer the 
Note, any such sale, assignment or transfer shall be made under those same conditions 
constituting what is referred to as a "traveling letter." 

WHEREAS, the District and the Agency hereby agree to enter into this Lease under the 
terms of which (i) the Agency will purchase the Financed Project from the Developer and lease it 
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to the District; and (ii) the District will pledge Tax Receipts, subject to annual appropriation, to 
pay Rent to the Agency as set forth in Section 5.3; and 

WHEREAS, pursuant to the Note Purchase Agreement, the Note shall be secured by (i) 
the Agency's interest in the Lease and Rent due thereunder; and (ii) the grant of a first lien 
(subject to the District's Option to Purchase) in the Financed Project pursuant to a Deed of Trust 
and Assignment of Rents in a form agreed to by the Agency and the Bank, until the Note has 
been fully repaid; and 

WHEREAS, the issuance and delivery of the Note and the execution and delivery of this 
Lease have been in all respects duly and validly authorized by a resolution adopted by the 
Agency, and all things necessary to make this Lease and the Note, when executed and 
authenticated by the Agency, valid and binding legal obligations of the Agency have been done; 
and 

WHEREAS, the execution and delivery of this Lease Agreement has been duly and 
validly authorized by a resolution adopted by the District, and all things necessary to make this 
Lease Agreement, when executed and authenticated by the District, a valid and binding legal 
obligation of the District and the pledge of Tax Receipts, subject to annual appropriation, to pay 
Rent made hereunder to the Agency and thereafter pledged by the Agency to the payment of the 
principal of and interest on the Note, has been done; and 

NOW, THEREFORE, for and in consideration of the Financed Project and the mutual 
covenants hereinafter contained, the parties hereto formally covenant, agree and bind themselves 
as follows: 

ARTICLE I 
DEFINITIONS 

Section 1.1 Definitions. Except where the context indicates otherwise, capitalized 
terms used herein shall have the respective meanings set forth on Appendix A hereto. 

ARTICLEil 
REPRESENTATIONS 

Section 2.1 Representations by the District. Where the term or phrase "knowledge," 
"to the best of its knowledge" and/or "to the knowledge of the District" is used in this Section 
2.1, such term or phrase refers to the actual knowledge of the current executive director and 
officers of the District's Board of Directors. The District hereby represents and warrants to the 
Agency that: 

(a) The District is an independent public body politic and corporate of the State, is 
duly organized and existing under the laws of the State, is authorized to enter into the 
transactions contemplated by this Lease and to carry out its obligations hereunder, and has duly 
authorized the execution and delivery of this Lease. 

(b) Neither the execution and delivery of this Lease, the consummation of the 
transactions contemplated hereby, nor the fulfillment of or compliance with the terms and 
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conditions of this Lease, conflicts with or results in a breach of any of the terms, conditions or 
provisions of any restriction or any agreement or instrument to which the District is now a party 
or by which it is bound or constitutes a default under any of the foregoing or results in the 
creation or imposition of any prohibited lien, charge or encumbrance of any nature whatsoever 
upon any of the property or assets of the District under the terms of any instrument or agreement. 

(c) The financing of the Project is in furtherance of the District's governmental 
purposes and will enable the District to provide convention and auditorium facilities. 

( d) The District has not obtained other financing for the Financed Project, except as 
has been disclosed in writing to the Agency. 

(e) There is no fact that materially adversely affects or that will materially adversely 
affect (so far as the District can reasonably foresee) the properties, activities, prospects or 
condition (financial or otherwise) of the District or the ability of the District to make all 
payments required and otherwise perform its obligations under this Lease. 

(f) There are no proceedings pending, or to the knowledge of the District threatened, 
against or affecting the District in any court or before any governmental authority or arbitration 
board or tribunal that, if adversely determined, would materially adversely affect the properties, 
activities, prospects or condition (financial or otherwise) of the District or the ability of the 
District to make all payments required and otherwise perform its obligations under this Lease. 

(g) The consummation of the transactions provided for in this Lease and compliance 
by the District with the provisions of this Lease are within the District's lawful powers and have 
been duly authorized by all necessary action on the part of the District. 

(h) No event has occurred and no condition exists that, upon execution of this Lease, 
would constitute an event of default by the District hereunder. The District is not in violation in 
any material respect, and has not received notice of any claimed violation, of any term of any 
agreement or other instrument to which it is a party or by which it or its property may be bound. 

(i) To the best of its knowledge, the District is in compliance with all laws, 
ordinances, governmental rules and regulations to which it is subject, and has obtained all 
licenses, permits, franchises or other governmental authorizations necessary for the ownership of 
its property or to the conduct of its activities. 

G) The District has not sold and does not intend to sell or enter into any other 
obligations within fourteen days before or after the date on which the Note will be sold that were 
or will be (i) sold pursuant to the same plan of financing as the Note and (ii) reasonably expected 
to be paid from substantially the same source of funds as the Note. 

(k) (i) Neither the District nor, to the knowledge of the District, any other person, has 
stored, disposed or released in, on or about the Financed Project any Hazardous Substances the 
removal or remediation of which is or could be required, or the maintenance of which is 
prohibited or penalized, by any applicable Environmental Laws, and any such real property is 
free from all such Hazardous Substances; and (ii) the District has not given any release or 
waiver of liability that would waive or impair any claim based on Hazardous Substances to (a) a 
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prior owner or occupant of the Financed Project, or (b) any party who may be potentially 
responsible for the presence of Hazardous Substances on any such real property. 

Section 2.2 Representations and Warranties of the Agency. Where the term or 
phrase "knowledge," "to the best of its knowledge" and/or "to the knowledge of the Agency" is 
used in this Section 2.2, such term or phrase refers to the actual knowledge of the current 
executive director and officers of the Board of Commissioners of the Agency. The Agency 
hereby represents and warrants to the District that: 

(a) The Agency is an independent public body politic and corporate of the State of 
Idaho, is duly organized and existing under the laws of the State of Idaho, is authorized pursuant 
to the Urban Renewal Law to enter into the transactions contemplated by this Lease Agreement 
and to carry out its obligations hereunder, and has duly authorized the execution and delivery of 
this Lease Agreement. 

(b) Neither the execution and delivery of this Lease Agreement, the consummation of 
the transactions contemplated hereby, nor the fulfillment of or compliance with the terms and 
conditions of this Lease Agreement, conflicts with or results in a breach of any of the terms, 
conditions, provisions of any restriction or any agreement or instrument to which the Agency is 
now a party or by which it is bound or constitutes a default under any of the foregoing or results 
in the creation or imposition of any prohibited lien, charge, or encumbrance of any nature 
whatsoever upon any of the property or assets of the Agency under the terms of any instrument 
or agreement. 

(c) The Agency has not made and will not make any contract or arrangement of any 
kind, the performance of which by either party would give rise to a lien ( other than a Permitted 
Encumbrance) on the Financed Project. 

(d) Neither the Agency nor, to the best knowledge of the Agency, any other person, 
has stored, disposed or released in, on or about the Financed Project any Hazardous Substances 
the removal or remediation of which is or could be required, or the maintenance of which is 
prohibited or penalized, by any applicable Environmental Laws, and, to the best knowledge of 
the Agency all such real property is free from all such Hazardous Substances. 

ARTICLE Ill 
PURCHASE OF FINANCED PROJECT/DEMISING CLAUSE 

Section 3.1 Purchase of Financed Project. As of the Effective Date, the District, 
pursuant to the Assignment and Assumption Agreement, has assigned the District's right to 
purchase the Financed Project under the Purchase Agreement to the Agency. After issuance of 
the Note pursuant to Article IV hereof, and receipt of written consent from the District to 
proceed with the purchase of the Financed Project, the Agency shall, solely using funds from the 
Acquisition Fund, purchase the Financed Project from the Developer pursuant to the terms and 
conditions of the Purchase Agreement and the Assignment and Assumption Agreement. The 
closing of the purchase of the Financed Project shall take place on the date set forth in the 
Purchase Agreement for such closing, unless otherwise directed by the District. The Agency will 
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retain title to the Financed Project until such time as the District may have exercised its Option to 
Purchase the Financed Project pursuant to Article XI hereof. 

Section 3.2 Demise of the Financed Project. Upon the closing of the purchase of the 
Financed Project by the Agency (the "Commencement Date"), the Agency leases to the District 
and the District leases from the Agency, the Financed Project, in accordance with the provisions 
of this Lease, subject to Permitted Encumbrances. Subject to the terms and conditions of this 
Lease and the Condominium Documents, the District shall be permitted to use the Financed 
Project for any lawful purpose. 

Section 3.3 No Obligation to Renew or Exercise Option to Purchase. The Agency 
acknowledges and recognizes that this Lease will terminate at the end of the Initial Term or any 
applicable Renewal Term in the event that sufficient funds are not budgeted by the District 
specifically with respect to this Lease to pay Rent during the next occurring Renewal Term, and 
that the act of budgeting funds is a legislative act and, as such, is solely within the discretion of 
the District Board. Additionally, nothing in this Lease shall be construed to require the District 
to renew the Lease or to exercise its Option to Purchase the Financed Project as provided in 
Article XI hereof. · 

ARTICLE IV 
ISSUANCE OF THE NOTE 

Section 4.1 Agreement to Issue Note. In order to provide funds to purchase the 
Financed Project and fund the Debt Service Reserve Account and Costs of Issuance, the Agency 
will, pursuant to the Note Purchase Agreement, sell and cause to be delivered the Note to the 
initial purchasers thereof, no later than the closing date for the purchase of the Financed Project 
as set forth in the Purchase Agreement, and will deposit the Net Note Proceeds as follows: 

(a) In the Debt Service Reserve Account, a sum equal to the Reserve Requirement 
with respect to the Note; 

(b) In the Costs of Issuance Fund, a sum equal to the Costs of Issuance of the Note; 
and 

(c) In the Acquisition Fund, and the accounts created therein, the balance of the Net 
Note Proceeds. 

Section 4.2 Disbursements from the Acquisition Fund. The Agency shall, upon 
satisfaction of the requirements in Section 3.1 direct payment from the Acquisition Fund to 
acquire the Financed Project. 

Section 4.3 Costs of Issuance; Disbursements from Costs of Issuance Fund. Upon 
closing of the Note, Costs of Issuance shall be paid from the Costs of Issuance Fund. Each such 
payment shall be made upon receipt by the Bank of a requisition in the form required pursuant to 
the Note Purchase Agreement. 

Section 4.4 Cooperation of the Parties. The District and the Agency agree to 
cooperate with each other in furnishing to the Bank the requisition required in Section 4.3 hereof. 
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Section 4.5 Investment of Moneys. Any moneys held as a part of the funds created 
in the Note Purchase Agreement shall be invested in investment securities in accordance with 
applicable law. The District shall provide the Agency with written notice setting forth the 
manner in which the funds shall be invested, and the Agency shall direct the Bank to so invest 
the funds as soon as practicable. The Agency shall send to the District a copy of any certificate 
sent to the Bank directing investment of the funds. 

Section 4.6 Tax Covenant. The District covenants for the benefit of the Bank and the 
Agency that during the Lease Term it will not take any action or omit to take any action with 
respect to the Note, the proceeds thereof, any other funds of the District or any improvements 
financed with the proceeds of the Note if such action or omission (i) would cause the interest on 
the Note to be included in gross income for federal income tax purposes under Section 103 of the 
Code, or (ii) would cause interest on the Note to lose its exclusion from State income taxation 
under State law. 

ARTICLEV 
EFFECTIVE DATE OF TIDS AGREEMENT; DURATION OF LEASE TERM; EVENT 

OFNONRENEWAL; RENTAL PROVISIONS; NO SURVIVAL 

Section 5.1 Effective Date of this Agreement; Duration of Lease Term; Event of 
Nonrenewal. 

(a) This Lease is effective, and is a binding obligation of both the District and the 
Agency, as of the Effective Date. The Initial Term will begin on the Commencement Date as 
provided in Section 3.2 and will end on the November 30 following the Commencement Date, or 
on such sooner date as the Note shall have been fully paid and retired or provision for such 
payment shall have been made as provided in the Note Purchase Agreement and all other 
expenses or sums to which the Agency and the Bank are entitled, both under this Lease and the 
Note Purchase Agreement, have been paid. 

(b) At any time during the Initial Term and during each Renewal Term thereafter, the 
District may, in its sole discretion, renew this Lease for the next subsequent Renewal Term by 
budgeting funds to pay Rent for such Renewal Term and by giving Notice of Intent to Renew to 
the Agency. The Notice of Intent to Renew shall be accompanied by a certified copy of the 
resolution or other official action of the Distric~ Board adopting its budget which includes the 
expenditure of funds for Rent for the Renewal Term. In the event the Agency shall not have 
received the Notice of Intent to Renew by November 1 of any year, the Agency will notify the 
District of such non-receipt, and the District shall then have until November 15 to deliver to the 
Agency its Notice of Intent to Renew. 

(c) If the District does not deliver the Notice of Intent to Renew by November 15 of 
any year, or if the District shall at any time notify the Agency that the District has elected to not 
renew this Lease for an additional Renewal Term, an Event of Nonrenewal shall be deemed to 
have occurred. Upon an Event of Nonrenewal, the Lease shall terminate on November 30 of the 
then current year and, except for the provisions of Section 8.12 herein, no provision of the Lease 
shall survive termination. 
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( d) Subject to the preceding sections, this Lease may be renewed for a total of 
twenty-four (24) consecutive one-year Renewal Terms commencing on December 1 and ending 
on November 30 of each following calendar year. 

( e) It is the intention of the District Board that the decision to renew or not to renew 
this Lease shall be made solely by the District Board and not by any other District officer. 

Section 5.2 Delivery and Acceptance of Possession. The Agency shall deliver to the 
District sole and exclusive possession of the Financed Project (subject to the right of the Agency 
to enter thereon and have access thereto pursuant to Section 8.1 hereof) on the Commencement 
Date, and the District agrees to accept possession of the Financed Project upon such date. The 
Agency covenants and agrees that after the Commencement Date it will not talce any action, 
other than pursuant to Article X of this Lease and the Note Purchase Agreement to prevent the 
District from having quiet and peaceable possession and enjoyment of the Financed Project 
during the Lease Term (subject to the right of the Agency to enter thereon and have access 
thereto pursuant to Section 8.1 hereof) and will cooperate with the District for that purpose. 

Section 5.3 Rent. 

The obligation of the District to pay Lease Payments, Prepayments, Debt Service Reserve 
Payments, Rebate Fund Payments and Occupancy Expenses (collectively, "Rent") begins on the 
Commencement Date and extends only through the Initial Term and any Renewal Term, if the 
Lease is so renewed at the sole option of the District pursuant to Section 5.1. The District hereby 
pledges, and grants a senior lien on, Tax Receipts to the payment of Rent during the Lease Term. 
There is no obligation to pay Rent or any other amounts for any period following an Event of 
Nonrenewal, and the District has no ongoing obligations for any period following an Event of 
Nonrenewal, except the obligation to malce payments from the Lease Contingency Fund pursuant 
to Section 8.12. Subject to the foregoing, the District shall pay Rent during the Lease Term as 
provided in this Section 5.3: 

(a) Lease Payments. On or before the Lease Payment Date, and subject to Section 
5.3(b), the District shall promptly malce payments into the Lease Payment Fund as provided on 
the schedule of Lease Payments attached as "Exhibit A" to this Lease (the "Lease Payments"), 
which payments shall be transferred to the Debt Service Account pursuant to the terms of the 
Note Purchase Agreement, provided however that (i) any amount in the Debt Service Account on 
the Lease Payment Date in excess of the aggregate amount then required to be held pursuant to 
this Section shall be credited against the Lease Payments due on such date, and (ii) Exhibit A 
shall be automatically modified, and Lease Payments reduced, to reflect reduced amounts of 
interest and principal that will become due on the Note as a result of a partial prepayment or 
defeasance of the Note pursuant to the Note Purchase Agreement and (b) below. The Agency 
shall provide, or cause to be provided, to the District written notice at least fifteen (15) calendar 
days prior to the Lease Payment Date specifying (i) the amount of monies in the Debt Service 
Account, and (ii) the amount the District must deposit in the Lease Payment Fund as Lease 
Payments. If on the Lease Payment Date the amount held by the Agency in the Debt Service 
Account is insufficient to malce the required payments of principal and interest on the Note, the 
District shall forthwith pay such deficiency as Rent hereunder to the Agency for deposit in the 
Lease Payment Fund. 
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(b) Prepayments. On or before the fifth (5th
) day next preceding any prepayment date 

for which a notice of prepayment has been given by the District at the District's sole option 
pursuant to the Note Purchase Agreement, the District shall pay as Rent for deposit in the Lease 
Payment Fund an amount of money which, together with other moneys available therefor in the 
Debt Service Account, is sufficient to pay the interest and principal on the Note called for 
prepayment (a "Prepayment"). Upon such payment, Exhibit A hereto shall be revised to reflect 
such prepayment of the Note. 

(c) Debt Service Reserve Payments. Upon the issuance of the Note, the Bank will 
establish a Debt Service Reserve Account equal to the Reserve Requirement. During the Lease 
Term, the District shall maintain the Reserve Requirement in the Debt Service Account. 
Accordingly, if such moneys are transferred from the Debt Service Reserve Account to the Debt 
Serviee Account during the Lease Term because of a deficiency therein, the District agrees to pay 
any amounts required to cause the amount in the Debt Service Reserve Account to equal the 
Reserve Requirement (the "Debt Service Reserve Payments"). In an Event of Nonrenewal, all 
moneys in the Debt Service Reserve Account shall be available for application to the Note. 

(d) Rebate Fund Payments. The District agrees to pay to the Agency any amount 
required to be paid to the United States of America pursuant to Section 148(f) of the Code to the 
extent amounts on deposit in the Rebate Fund are insufficient for such purpose ("Rebate Fund 
Payments"). 

(e) Occupancy Expenses. This Lease is intended to be a net lease to the Agency, it 
being understood that Agency shall receive all Rent payments set forth in the foregoing 
paragraphs of this Section 5.3 free and clear of any and all impositions, encumbrances, charges, 
obligations or expenses of any nature whatsoever in connection with the ownership and 
operation of the Financed Project, including but not limited to those items described in Article VI 
hereof. Accordingly, the District shall pay, when due, to the parties respectively entitled thereto 
all occupancy expenses of the Financed Project typically paid by the tenant in a net lease. The 
District shall pay Agency Fees and Expenses and Bank Fees and Expenses within fifteen (15) 
days following receipt from the Agency or the Bank, as applicable, of a bill therefor. All 
amounts required to be paid by the District pursuant to this Section 5.3(e) shall constitute 
"Occupancy Expenses." 

The District may, at its expense, in good faith, contest any such Occupancy Expenses 
and, in the event of any such contest, may permit such charges contested to remain unpaid 
during the period of such contest and any appeal therefrom unless the Agency or the Bank shall 
notify the District that by nonpayment of any such items the Financed Project will be materially 
endangered or will be subject to loss or forfeiture, in which case, such charges shall be paid 
promptly or secured by posting a bond with the Agency or the Bank in form satisfactory to the 
Agency or the Bank. In the event that the District shall fail to pay any of the foregoing items 
required by this Section to be paid by the District, the Agency or the Bank may (but shall be 
under no obligation to) pay the same, and any amounts so advanced therefor by the Agency or 
the Bank shall become an additional obligation of the District, payable on demand, together with 
interest thereon at the Advance Rate. 
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(f) Failure to Make Payments. During the Lease Term, in the event the District 
should fail to make any payment of Rent when due, the item or installment in default shall 
continue as an obligation of the District until the amount in default shall have been fully paid, 
and the District agrees to pay the same with interest thereon at the Advance Rate. 

Section 5.4 Payees of Payments. The Lease Payments, Prepayments and the Debt 
Service Reserve Payments shall be paid directly to the Bank and shall be deposited in the Lease 
Payment Fund. The payments to be made pursuant to Section 5.3(d) hereof shall be paid to the 
Bank for deposit in the Rebate Fund. The Occupancy Expenses to be paid to the Agency and the 
Bank shall be paid directly to the Agency or the Bank, respectively, for their own use. All other 
Occupancy Expenses shall be made to the appropriate payee of such payment. 

ARTICLE VI 
MAINTENANCE,CHARGESANDINSURANCE 

Section 6.1 Maintenance and Modifications of the Financed Project. During the 
Lease Term, the District agrees that it will at its own expense (i) keep the Financed Project in as 
reasonably safe condition as its operations permit, (ii) maintain a level of quality and operation 
of the Financed Project that is at least comparable to the level of quality of character and 
operation of similar facilities, and (iii) keep the Financed Project in good repair and in good 
operating condition, making from time to time all necessary repairs thereto (including external 
and structural repairs) and renewals and replacements thereof. The District may also at its own 
expense, and subject to the requirements of the Condominium Documents and upon providing 
written notice to the Agency, make from time to time any additions, modifications or 
improvements to the Financed Project it may deem desirable for its purposes that do not 
adversely affect the structural integrity of the building or substantially reduce the value or impair 
the character of the Financed Project; provided that all such additions, modifications and 
improvements to the Financed Project shall comply with all applicable building code regulations 
and ordinances. All such additions, modifications and improvements made by the District shall 
become a part of the Financed Project. Other than the Permitted Encumbrances, the District will 
not permit any mechanics' lien, security interest or other encumbrance to be established or to 
remain against the Financed Project for labor or materials furnished; provided, that if the District 
first notifies the Agency of its intention to do· so, the District may in good faith contest any 
mechanics' or other liens filed or established against the Financed Project. In such event, the 
District may permit the items contested to remain undischarged and unsatisfied during the period 
of such contest and any appeal therefrom unless the Agency notifies the District that nonpayment 
of any such items will materially endanger the interests of the Agency in the Lease, or that the 
Financed Project or any part thereof will be subject to loss or forfeiture, in which event the 
District shall promptly pay and cause to be satisfied and discharged all such liens. 

Section 6.2 Insurance Required. During the Lease Term, the District and the 
Agency agree to confer and work together to ensure the Financed Project and the parties are 
adequately insured. During the Lease Term, the District agrees to insure the Financed Project 
with insurance companies licensed to do business in the State including all-risk property 
coverage equal to 100% replacement-cost basis and all other insurance in such amounts and in 
such manner and against such loss, damage and liability, including liability to third parties, as are 
customary for facilities of similar function and scope, taking into account liability limits 
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provided by State law and any requirements of the Condominium Documents, and to pay the 
premiums with respect thereto. Such policies shall be claims occurred policies and shall include 
public officials liability coverage. 

All policies maintained pursuant to this Section 6.2 (except for workmen's compensation 
insurance) shall name the District and the Agency and the Bank, as insureds as their respective 
interests may appear. Such policies or certificates of insurance shall (i) provide that any losses 
shall be payable notwithstanding any act or negligence of the District or the Agency, and 
(ii) provide that no cancellation, reduction in amount or material change in coverage thereof shall 
be effective until at least 30 days after receipt of written notice thereof by the District, the 
Agency, and the Bank. Upon recommendations of an Insurance Consultant who is familiar with 
the Financed Project and the provisions of this Lease, the District may agree to any reduction, 
increase or modification, including providing for coverage of additional perils, of the insurance 
requirements hereunder to such as are adequate and customary for similar institutions and similar 
projects of like size and operation, and is reasonably obtainable. The District shall provide 
written notice to the Agency of any such reduction, increase or modification at least 30 days 
prior to the effective date of such reduction, increase or modification. 

The District will deliver to the Agency promptly upon request by the Bank, but in any 
case within 60 days after the end of each fiscal year during the Lease Term, a certificate of an 
Authorized Representative of the District setting forth the particulars as to all insurance policies 
maintained by the District pursuant to this Section 6.2 and certifying that such insurance policies 
comply with the provisions of this Section 6.2 and that all premiums then due thereon have been 
paid. 

Section 6.3 Application of Net Proceeds of Insurance. The Net Proceeds of any 
insurance with respect to the Financed Project carried pursuant to Section 6.2 hereof shall be 
applied as provided in Article VII hereof. 

Section 6.4 Advances by the Agency or the Bank. During the Lease Term, in the 
event the District shall fail to maintain the full insurance coverage required by this Lease or shall 
fail to keep the Financed Project in as reasonably safe condition as its operating condition will 
permit, or shall fail to keep the Financed Project in good repair and good operating condition, the 
Agency or the Bank may (but shall be under no obligation to) take out the required policies of 
insurance and pay the premiums on the same or make the required repairs, renewals and 
replacements; and all amounts advanced therefor by the Agency or the Bank shall become an 
additional obligation of the District to the Agency or the Bank, which amounts, together with 
interest thereon at the Advance Rate, the District agrees to pay on demand. 

ARTICLE VII 
DAMAGE, DESTRUCTION AND CONDEMNATION 

Section 7.1 · Damage and Destruction. During the Lease Term, if the Financed 
Project is destroyed or damaged by fire or other casualty to such extent that the claim for loss 
under the insurance policies resulting from such destruction or damage is less than $500,000, the 
Net Proceeds of insurance shall be paid to the District and shall be held or used by the District 
for such purposes as the District may deem appropriate. The District shall not by reason of the 
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payment with respect to such destruction or damage be entitled to any reimbursement from the 
Agency or the Bank or any postponement, abatement or diminution of the Rent. 

If the Financed Project is destroyed or damaged (in whole or in part) by fire or other 
casualty to such extent that the claim for loss under the insurance policies resulting from such 
destruction or damage is $500,000 or more, the District shall promptly give written notice 
thereof to the Agency and the Bank. All Net Proceeds of insurance resulting from such claims 
for losses of $500,000 or more shall be paid to and held by the Bank in a separate trust account, 
to be applied in one or more of the following ways as shall be directed in writing by the District: 

(a) The District may promptly repair, rebuild or restore the facilities damaged or 
destroyed to substantially the same value and condition as they existed prior to such damage or 
destruction, with such changes, alterations and modifications (including the substitution and 
addition of other property) as may be desired by the District, and will not impair operating unity, 
or the value of the Financed Project, and the Bank will apply so much as may be necessary of the 
Net Proceeds of such insurance to payment of the costs of such repair, rebuilding or restoration, 
either on completion thereof or as the work progresses, as certified by the District. 

Any balance of such Net Proceeds remaining after payment of all the costs of such repair, 
rebuilding or restoration shall be transferred by the Bank, at the written request of the District, 
(A) to the Debt Service Account and applied to the payment of the principal of the Note on the 
next payment date or dates thereof, or (B) to the District to be applied to other capital costs. 

(b) Alternatively, at the option of the District, all Net Proceeds of insurance resulting 
from claims for losses specified in the first sentence of the preceding paragraph of $500,000 or 
more may be used to prepay the Note; provided (1) the Note shall be prepaid in whole in 
accordance with the Note Purchase Agreement upon exercise of the Option to Purchase, or (2) in 
the event that less than the total amount outstanding under the Note is to be prepaid, the District 
shall furnish to the Agency a Consulting Architect's Certificate stating (i) that the portion of the 
Financed Project damaged or destroyed is not essential to the District's use or occupancy of the 
Financed Project, or (ii) that the Financed Project has been restored to a condition substantially 
equivalent to its value and condition prior to the damage or destruction. Any balance of Net 
Proceeds after prepayment of the Note in whole shall be transferred to the District to be applied 
to other capital costs. 

Section 7.2 Condemnation. In the event that title to, or the temporary use of, the 
Financed Project or any part thereof shall be taken under the exercise of the power of eminent 
domain by any governmental body or by any person, firm or corporation acting under 
governmental authority, the District shall be obligated during the Lease Term to continue to pay 
Rent. In the event the Net Proceeds from any award made in such eminent domain proceedings 
is less than $500,000, all of such Net Proceeds shall be paid to the District and shall be held or 
used by the District for such purposes as the District may deem appropriate. In the event the Net 
Proceeds from any award in such eminent domain proceedings is $500,000 or more, the District 
will cause the Net Proceeds received by it from such award to be paid to and held by the Bank in 
a separate trust account, to be applied in one or more of the following ways as shall be directed 
in writing by the District: 
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(a) The restoration of the Financed Project to substantially the same value and 
condition as it existed prior to such condemnation; or 

(b) The prepayment of the Note; provided that no part of any such condemnation 
award may be applied for such prepayment unless (1) the Note shall be prepaid in whole in 
accordance with the Note Purchase Agreement upon exercise of the Option to Purchase, or (2) in 
the event that less than the total amount outstanding under the Note is to be prepaid, the District 
shall furnish to the Agency a Consulting Architect's Certificate stating (i) that the portion of the 
Financed Project taken by such condemnation proceedings is not essential to the District's use or 
occupancy of the Financed Project or (ii) that the Financed Project has been restored to a 
condition substantially equivalent to its value and condition prior to the taking by such 
condemnation proceedings. 

In the event the District elects the option set forth in subparagraph (a) above, the Bank 
will apply so much as may be necessary of the Net Proceeds of such condemnation award to 
payment of the costs of such restoration, acquisition or construction, either on completion or as 
the work progresses. 

In the event the Net Proceeds from any award made in any eminent domain proceedings 
is $500,000 or more, within 30 days from the date of a final order in any eminent domain 
proceedings granting condemnation, the District shall direct the Agency in writing which of the 
ways specified in this Section 7.2 the District elects to have the condemnation award applied. 
Any balance of the Net Proceeds of the award in such eminent domain proceedings remaining 
after payment of all the costs of such restoration, acquisition, construction or prepayment of the 
Note shall be transferred to the Debt Service Account to be applied by the Bank to the payment 
of the principal of the Note on the next payment date or dates thereof, or in the event of 
prepayment of the Note in whole, shall be transferred to the District to be applied to other capital 
costs. 

Section 7.3 No Liens. During the Lease Term, all items acquired in the repair, 
rebuilding or restoration of the Financed Project shall be deemed a part of the Financed Project. 
The District shall confirm the interests of the Agency in order to put the Agency in a position 
equivalent to its positions prior to the damage, destruction or condemnation. The District hereby 
warrants such acquired property shall have no liens or encumbrances other than Permitted 
Encumbrances, subject to the District's right to contest any such liens or encumbrances pursuant 
to Section 6.1. -

Section 7.4 Investment of Net Proceeds. Any Net Proceeds of insurance or a 
condemnation award held by the Bank pending restoration, repair or rebuilding of the Financed 
Project shall be invested in Investment Securities. The earnings or profits on such investments 
shall be considered part of the Net Proceeds except to the extent required to be deposited into the 
Rebate Fund. 
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ARTICLE VIlI 
SPECIAL COVENANTS AND PROVISIONS 

Section 8.1 Right of Access. During the Lease Term, the District agrees that the 
Agency and the Bank and any of their duly authorized agents shall have the right, during the 
District's regular business hours and after providing at least 48 hours prior written notice, to 
enter, examine and inspect the Financed Project for any reasonable purpose. The District further 
agrees that, if the District is in default under this Lease, the Agency and the Bank and their duly 
authorized agents shall have such rights of access to the Financed Project as may be reasonably 
necessary for the proper maintenance thereof. 

Section 8.2 No Discrimination. During the Lease Term, the District will lawfully 
operate the Financed Project as part of its convention and meeting facility, free of unlawful 
discrimination. 

Section 8.3 District and Agency to Maintain Existence; Restrictions on Transfer. 
During the Lease Term, neither the Agency nor the District will reorganize or merge with any 
other entity, nor will the Agency sell or otherwise dispose of any part of the Financed Project 
without the prior written consent of the District and the Bank. Neither the Agency nor the 
District will take any action to cause its existence to be abolished. The Financed Project shall be 
leased by the District and operated by the District and no other person or entity shall be 
responsible for such management, except as provided in the Condominium Documents, and 
otherwise with the prior written consent of the Agency. Any agreement with an independent 
management firm to operate or provide management services to the District shall require the 
prior written approval of the Agency. No disposition of the Financed Project or agreement with 
regard to the Financed Project shall be approved if such disposition or agreement will adversely 
affect the validity of the Note, or the exclusion from gross income of interest on the Note for 
federal income tax purposes. 

Section 8.4 Environmental Covenants. 

(1) During the Lease Term, the District will not cause or permit any 
Hazardous Substance to be brought upon, kept, used or generated by the District, its 
agents, employees, contractors or invitees, in the operation and occupation of the 
Financed Project, unless the use or generation of the Hazardous Substance is necessary 
for the prudent operation thereof and no functional and reasonably economic 
nonhazardous substance or process which does not generate Hazardous Substances can 
be used in place of the Hazardous Substance or the process which generates the 
Hazardous Substances. 

(2) During the Lease Term, the District will, with respect to the Financed 
Project, at all times and in all respects comply with all Environmental Laws. The 
District's duty of compliance with Environmental Laws includes, without limitation, the 
duty to undertake the following specific actions: (i) the District will, at its own expense, 
procure, maintain in effect, and comply with all conditions of any and all permits, 
licenses and other governmental and regulatory approvals required by all Environmental 
Laws, including, without limitation, permits required for discharge of (appropriately 
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treated) Hazardous Substances into the ambient air or any sanitary sewers serving the 
Financed Project; and (ii) except as discharged into the ambient air or a sanitary sewer in 
strict compliance with all applicable Environmental Laws, any and all Hazardous 
Substances to be treated and/or disposed by the District from the Financed Project will be 
removed and transported solely by duly licensed transporters to a duly licensed treatment 

· and/or disposal facility for final treatment and/or disposal (except when applicable 
Environmental Laws permit on-site treatment or disposal in a sanitary landfill). 

Section 8.5 Further Assurances. During the Lease Term, the District and the Agency 
agree that they will, from time to time, execute, acknowledge and deliver, or cause to be 
executed, acknowledged and delivered, such supplements hereto and such further instruments as 
may reasonably be required for carrying out the intention of or facilitating the performance of 
this Lease. 

Section 8.6 Authority of Authorized Representative of the District. Whenever 
under the provisions of this Lease the approval of the District is required, or the Agency is 
required to take some action at the request of the District, such approval or such request shall be 
made by the Authorized Representative of the District unless otherwise specified in this Lease 
and the Bank or the Agency shall be authorized to act on any such approval or request and the 
District shall have no complaint against the Agency as a result of any such action taken. 

Section 8.7 Covenant as to Litigation. During the Lease Term, the District and the 
Agency shall keep each other fully informed of any threats, claims or pending litigation relating 
to this Lease. 

Section 8.8 No Third-Party Beneficiaries. This Lease is made for the sole benefit of 
the District and the Agency, and no other person or persons shall have rights or remedies 
hereunder except to the extent specifically provided herein and in the Note Purchase Agreement. 
The District and the Agency shall owe no duty to any claimant for labor performed or material 
furnished with respect to the Financed Project. 

Section 8.9 Continuing Disclosure. During the Lease Term, the District and the 
Agency agree to execute and comply with the terms of any Continuing Disclosure Undertaking 
that may be required with respect to the Note. 

Section 8.10 Additional Debt of the District. During the Lease Term, the District 
may not grant a senior lien on the Tax Receipts. In addition, the District may not provide a 
parity pledge of its Tax Receipts to any other obligation unless the most recently audited 
financial statements of the District provide Tax Receipts equal to at least 1.75 times maximum 
annual debt service coverage of the combined annual obligations under the Lease, any other 
outstanding parity obligations and the annual payments for the proposed obligations and no 
material adverse impairment of the cash flow is known or forecast. 

Nothing herein contained shall prevent the District from issuing obligations which are a 
charge upon the Tax Receipts junior or inferior to the payment obligations required by this 
Lease. 
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Section 8.11 Financing Statements. During the Lease Term, the District shall cause 
financing statements and continuation statements relating to the Tax Receipts to be filed, in such 
manner and at such places as may be required by law to fully protect the security of the Bank and 
the right, title and interest of the Agency and the Bank in and to the Tax Receipts or any part 
thereof. From time to time, the Agency may, but shall not be required to, obtain an opinion of 
counsel setting forth what, if any, actions by the District or Agency should be taken to preserve 
such security. The District shall execute or cause to be executed any and all further instruments 
as may be required by law or as shall reasonably be requested by the Agency or the Banlc, and 
shall furnish satisfactory evidence to the Agency and the Banlc of filing and refiling of such 
instruments and of every additional instrument that shall be necessary to preserve the security of 
the Bank and the right, title and interest of the Agency and the Banlc in and to the Tax Receipts 
or any part thereof until the principal of and interest on the Note issued under the Note Purchase 
Agreement shall have been paid. The Agency shall execute or join in the execution of any such 
further or additional instruments, if necessary, and file or join in the filing thereof at such time or 
times and in such place or places as will preserve such security and right, title and interest until 
the aforesaid principal and interest shall have been paid. In the execution or filing of any such 
further additional instruments, the Agency may, but shall not be required to, obtain an opinion of 
counsel on which the Agency shall be entitled to rely. Financing statements shall be terminated 
upon an Event of Nonrenewal. 

Section 8.12 Lease Contingency Fund. The District hereby agrees to presently budget 
and commit $350,000 to be held by the District in a fund to be called the "Lease Contingency 
Fund." 

(a) $250,000 of the Lease Contingency Fund shall be held as the sole source of 
payment for reasonable attorneys' fees, costs and expenses incurred by the Agency as a result of 
any claims for bodily injury or property damage, other than property insured, made against the 
Agency that arise from the negligent acts or omissions of the District, and to reimburse the 
Agency for the cost of any increased insurance premiums incurred by the Agency resulting solely 
from its acquisition of the Financed Project or issuance of the Note. The Agency and the District 
agree to seek and use insurance proceeds prior to use of the Lease Contingency Fund. 

(b) $100,000 of the Lease Contingency Fund shall be held as the sole source of 
payment for reasonable fees, costs, expenses, losses and liabilities of the Banlc relating 
specifically to the Financed Project. 

(c) The Agency and the Banlc shall provide to the District evidence of all expenses to 
be paid from the Lease Contingency Fund. The District shall pay all such amounts owed to the 
Agency or the Bank, as applicable, within thirty (30) days of evidence of such expenses being 
submitted unless the District disputes such expenses. In the event of a dispute, the Executive 
Director of the District and/or the Executive Director of the Agency and the President of the 
Bank, as applicable, shall meet and attempt to resolve the dispute. In the event the dispute is not 
resolved the Boards of the District and/or the Agency and applicable Bank representatives shall 
meet to resolve the dispute. Any amounts due after resolution of a dispute shall be paid within 
thirty (30) days of such resolution. 
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(d) The $250,000 held for reasonable attorneys' fees, costs and expenses of the 
Agency in Section 8.12(a) shall survive for five (5) years beyond the termination of this Lease, 
and if funds remain in the Lease Contingency Fund five (5) years after the termination of the 
Lease, such funds shall be released to the District. Following expiration or termination of this 
Lease, the District shall have no obligation to the Agency or the Banlc, other than as specially 
provided and budgeted for in Section 8.12(a). The obligations to the Banlc under Section 8.12(b) 
do not survive termination of this Lease. · 

Section 8.13 Additional Covenants. The District covenants that, during the Lease 
Term, it will: 

(a) neither sell nor otherwise dispose of any property essential to the proper operation 
of the Financed Project or the maintenance of the Tax Receipts of the District, except as provided 
for in this Lease or the Note Purchase Agreement. This Section does not prohibit the District 
from selling or otherwise disposing of any property deemed to be surplus by the District. The 
District will not enter into any lease or agreement that impairs or impedes the operation of the 
Financed Project by the District or that impairs or impedes the rights of the Bank with respect to 
the Tax Receipts of the District; 

(b) subject to the provisions of this Lease and the Condominium Documents, 
continue to operate the Financed Project in good repair and in an efficient and economical 
manner, making necessary and proper repairs and replacements so that the rights and security of 
the Banlc will be fully protected and preserved; 

( c) maintain proper accounts in accordance with generally accepted accounting 
principles of transactions relating to the Tax Receipts of the District; and 

(d) keep or cause to be kept proper books of record and account in which full, true 
and correct entries will be made of all dealings or transactions of, or in relation to, the business 
and affairs of the District in accordance with generally accepted accounting principles. 

( e) provide annual audited financial statements to the Agency and the Bank within the 
earlier of 30 days of issuance or 270 days from fiscal year end. 

(f) provide annual budget to the Agency and the Bank upon acceptance and approval 
by the District Board. 

(g) Maintain primary operating accounts and supporting bank services with the Banlc. 

ARTICLE IX 
ASSIGNl\ffiNT, SUBLEASING, PLEDGING AND SELLING 

Section 9.1 Assignment and Subleasing. The District may not assign, transfer, 
encumber or sublease its rights to the Financed Project or this Lease except with the prior written 
consent of the Agency and the Bank, and subject to each of the following conditions: 

(a) No assignment or subleasing shall relieve the District from primary liability for 
any of its obligations hereunder, and in the event of any such assignment or subleasing, the 
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District shall continue to remain primarily liable for payment of the Rent as specified in Section 
5.3 hereof and for performance and observance of the other covenants and agreements on its part 
herein provided. 

(b) No assignment or subleasing shall impair the exemption of interest on the Note 
from federal income taxation or the validity of the Note under State law. 

(c) The assignee or sublessee shall assume in writing the obligations of the District 
hereunder to the extent of the interest assigned or subleased. 

(d) The District shall, within 30 days after the delivery thereof, furnish or cause to be 
furnished to the Agency and the Bank a true and complete copy of each such assumption of 
obligat~ons and assignment or sublease, as the case may be. 

Section 9.2 Restrictions on Sale by Agency. The Agency agrees that, except as set 
forth in Article XI hereof or the Note Purchase Agreement, it will not sell, convey, mortgage, 
encumber or otherwise dispose of any part of the Financed Project (or its interest therein), so 
long as there is no event of default that has not been cured or an Event of Nonrenewal has not 
occurred. 

ARTICLEX 
EVENTS OF DEFAULT AND REMEDIES 

Section 10.1 Events of Default Defined. The following shall be "events of default" 
under this Lease and the term "event of default" shall mean, whenever it is used in this Lease, 
any one or more of the following events: 

(a) Failure by the District to make any payment of Rent (following appropriation of 
such Rent as provided in Section 5.1) when the same shall become due and payable. 

(b) Failure by the District to observe and perform any covenant, condition or 
agreement on its part to be observed or performed under this Lease during the term hereof, other 
than as referred to in subsection (a) of this Section, for a period of 30 days after written notice, 
specifying such failure and requesting that it be remedied, given to the District by the Agency or 
the Bank, provided, however, that in the event that such failure cannot reasonably be remedied 
within such 30 day period, the District has commenced such remedy during such 30 day period 
and diligently and continuously prosecutes the same to completion. 

(c) The failure by the District promptly to commence proceedings to lift any 
execution, garnishment or attachment of such consequence as will impair its ability to carry on 
its operations at the Financed Project or to make any payments under this Lease, or the filing by 
the District of a petition seeking a composition of indebtedness under any applicable law or 
statute of the United States of America or of the State. 

(d) The District admits insolvency or bankruptcy or its inability to pay its debts as 
they mature, or makes an assignment for the benefit of creditors or applies for or consents to the 
appointment of a trustee or receiver for the Financed Project or if bankruptcy, reorganization, 
arrangement, insolvency or liquidation proceedings, or other proceedings for relief under any 
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bankruptcy law or similar law for the relief of debtors, are instituted by or against the District 
(other than bankruptcy proceedings instituted by the District against third parties), and if 
instituted against the District are allowed against the District or are consented to or are not 
dismissed, stayed or otherwise nullified within ninety days after such institution . 

. (e) An event of default caused by actions of the District under the Note Purchase 
Agreement shall have occurred and be continuing. 

Section 10.2 Remedies on Default. Whenever any event of default referred to in 
Section 10.1 hereof shall have occurred and is continuing, and any applicable cur~ period has 
expired, the Agency, or the Bank, may take any one or more of the following remedial steps: 

(1) The Bank may declare the Rent payable hereunder for the remainder of the 
Initial Term or the Renewal Term then in effect to be immediately due and payable, 
whereupon the same shall become due and payable. In no event shall the District be 
liable in an amount greater than the Rent payable for the remainder of the Initial Term or 
the Renewal Term then in effect. 

(2) The Agency or the Bank may terminate the Lease Term and provide the 
District notice to vacate the Financed Project, or any portion thereof. 

(3) The Agency or the Bank may reenter, repossess, lease part or all of the 
Financed Project to the extent permitted by law, and apply the proceeds thereof to the 
District's obligations hereunder. 

(4) The Agency or the Bank may take whatever action at law or in equity as 
may appear necessary or desirable to collect the amounts then due and thereafter to 
become due, or to enforce performance or observance of the obligations, agreements, or 
covenants of the District creating the Event of Default. 

In the event that the District fails to make any payment required hereby, the payment so 
in default shall continue as an obligation of the District until the amount in default shall have 
been fully paid. 

Any moneys received by the Agency or the Bank from the exercise of any of the above 
remedies, after reimbursement of any reasonable costs incurred by the Agency and the Bank in 
connection therewith, shall be applied to satisfy the District's obligations hereunder. 

Notwithstanding the exercise of any remedy, the Agency the Bank may make any 
disbursements after the happening of any one or more events of default without thereby waiving 
their right to accelerate payment of Rent and without liability to make other or further 
disbursements. 

Section 10.3 No Duty to Mitigate Damages. Neither the Bank nor the Agency shall be 
required to do any act whatsoever or exercise any diligence whatsoever to mitigate the damages 
to the District if an event of default shall occur hereunder. 
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Section 10.4 No Remedy Exclusive. No remedy herein conferred upon or reserved to 
the Agency or the Bank is intended to be exclusive of any other available remedy or remedies, 
but each and every such remedy shall be cumulative and shall be in addition to every other 
remedy given under this Lease or now or hereafter existing at law or in equity or by statute. No 
delay or omission to exercise any right or power accruing upon any default shall impair any such 
right or power or shall be construed to be a waiver thereof, but any such right or power may be 
exercised from time to time and as often as may be deemed expedient. 

Section 10.5 No Additional Waiver Implied by One Waiver. In the event any 
agreement contained in this Lease should be breached by any party and thereafter waived by any 
other party, such waiver shall be limited to the particular breach waived and shall not be deemed 
to waive any other breach hereunder. 

ARTICLE XI 
OPTIONS TO PURCHASE 

Section 11.1 General Option to Purchase Financed Project. The District is hereby 
granted the option to purchase the Financed Project and to terminate the Lease Term at any time 
prior to the expiration of the Lease Term (collectively, the "Option to Purchase"). This Option 
to Purchase shall survive the termination of the Lease Term, as provided in Section 11.5 below. 
To exercise such Option to Purchase the District shall give written notice to the Agency, which 
shall specify the date of closing such purchase, which date shall be not less than forty-five (45) 
days from the date such notice is mailed. The District shall make arrangements satisfactory to 
the Bank for giving any required notice of prepaym'ent relating to the Note. 

Section 11.2 Purchase Price. The purchase price payable by the District in the event 
of its exercise of the Option to Purchase granted in Section 11.1 shall be the sum of the 
following: 

(a) An amount of money or Government Obligations which will be sufficient to 
either (at the District's option): (i) defease or prepay the Note in whole or any instrument issued 
to refund the Note on the specified prepayment date, including without limitation, principal, all 
interest to accrue to said prepayment date and prepayment premium and expenses; or (ii) to pay 
the principal of and interest on the Note or any instrwnent issued to refund the Note to and 
including the maturity date or dates thereof; and 

· (b) An amount equal to the Agency's Fees and Expenses and the Bank Fees and 
Expenses accrued and to accrue until the final payment of the Note or any instrument issued to 
refund the Note; and 

(c) The sum of $10 for the Financed Project. 

J 
Section 11.3 Option to Purchase Following Full Payment or Defeasance of the 

Note. Provided that the Note and any instrument issued to refund the Note shall have been paid 
in full or defeased in full, the District shall have the Option to Purchase the Financed Project. 
The District shall provide notice to the Agency of the exercise of its Option to Purchase under 
this Section 11.3 within sixty (60) days of full payment or defeasance of the Note. The closing 
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of the Option to Purchase shall take place within thirty (30) days following such notice. The 
purchase price payable by the District shall be the sum of the following: 

(a) An amount equal to any unpaid Agency's Fees and Expenses; and 

(b) The sum of $10 for the Financed Project. 

Section 11.4 Conveyance on Purchase. At the closing of any purchase pursuant to 
this Article XI, the Agency will, upon receipt of the purchase price, deliver to the District such 
documents and instruments as are reasonably requested by the District conveying to the District 
the Financed Project, in "as is" condition, free and clear of all liens, claims and encumbrances 
other than the Permitted Exceptions. The Agency shall convey the Financed Project to the 
District by special warranty deed. Additionally, the Agency and District will execute and record 
a termination of this Lease Agreement in the real property records of Ada County, Idaho. 

The District, the Agency, and the Bank shall cooperate in executing such documents as 
are reasonably necessary to accomplish the purpose of this paragraph. 

Section 11.5 Survival of Option to Purchase. The Option to Purchase the Financed 
Project pursuant to Sectiori 11.1 and Section 11.3 shall survive the termination of the Lease Term 
and this Lease for a period of ninety (90) days following the time at which the Note or any 
instrument issued to refund the Note ceases to be outstanding. 

Section 11.6 Recording of Option. On or before the Effective Date, but prior to 
recording this Lease, the parties shall memorialize this Option to Purchase in a separate Option 
to Purchase Agreement and shall record such separate Option to Purchase Agreement in the real 
property records of Ada County, Idaho 

ARTICLE XII 
COVENANTS IN EVENT OF NONRENEWAL 

Section 12.1 Cooperation Regarding Easements in Event of Nonrenewal. If an 
Event of Nonrenewal occurs and an Option to Purchase under Article XI has not been exercised, 
the Agency and the District hereby agree to cooperate in granting easements, licenses or the like 
to ensure access by both parties and their users from the Boise Centre to all portions of the 
Project. 

ARTICLE XIII 
MISCELLANEOUS 

Section 13.1 Notices. All notices, certificates or other communications hereunder shall 
be sufficiently given and shall be deemed given when mailed by registered mail, postage prepaid, 
addressed as follows: 
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If to the District: 

With a copy to: 

With a copy to: 

If to the Agency: 

With a copy to: 

If to the Bank: 

Greater Boise Auditorium District 
P.O. Box 1400 
Boise, Idaho 83701 
Attention: Pat Rice, Executive Director 
Facsimile: 208.336.8803 

Kimberly D. Maloney 
Givens Pursley LLP 
601 W. Bannock 
Boise, Idaho 83701 
Facsimile: 208.388.1300 

Nicholas G. Miller 
Hawley Troxell Ennis & Hawley LLP 
877 Main Street, Suite 1000 
Boise, Idaho 83702 
Facsimile: 208.9545241 

Urban Renewal Agency of Boise City, Idaho 
aka Capital City Development Corporation 
121 N. 9th Street 
P.O. Box 987 
Boise, Idaho 83702 
Attention: John Brunelle, Executive Director 
Facsimile: 208.384.4267 

Ryan P. Armbruster 
Elam & Burke, P.A. 
251 E. Front Street, Suite 300 
P.O. Box 1539 
Boise, Idaho 83701-1539 
Facsimile: 208.384.5844 

The Agency, the District, and the Bank may, by notice hereunder, designate any further 
or different address to which subsequent notices, certificates, or other communications shall be 
sent. 

Section 13.2 Binding Effect. This Lease shall inure to the benefit of and shall be 
binding upon the District and the Agency and their respective successors and assigns, subject, 
however, to the limitations contained herein. 

Section 13.3 Severability. In the event any provision of this Lease shall be held invalid 
or unenforceable by any court of competent jurisdiction, such holding shall not invalidate or 
render unenforceable any other provision hereof. 
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Section 13.4 Amendments, Changes. Except as otherwise provided in this Lease or in 
the Note Purchase Agreement, this Lease may not be effectively amended, changed, modified, 
altered or terminated without the written consent of the District, the Agency, and the Bank. 

Section 13.5 Execution in Counterparts. This Lease may be executed -in several 
counterparts, each of which shall be an original and all of which shall constitute but one and the 
same instrument. 

Section 13.6 No Offsets. The District shall pay all payments required hereunder, 
without abatement, deduction, offset or setoff other than those herein expressly provided. The 
District waives any and all existing and future claims and offsets against any payments required 
hereunder. 

Section 13.7 Recording. The District shall cause this Lease and every assignment and 
modification hereof or an appropriate and sufficient memorandum thereof to be recorded in the 
office of the Recorder of Ada County, Idaho. 

Section 13.8 Governing Law. This Lease shall be governed and construed in 
accordance with the law of the State. 

Section 13.9 Surrender and Holding Over. At the end of, or the termination of, the 
Lease Term, unless one of the Options to Purchase is exercised, the District shall surrender and 
deliver to the Agency the possession of the Financed Project, together with all improvements 
constructed with Net Note Proceeds, free and clear of all liens and encumbrances other than 
Permitted Encumbrances, and in good condition subject to reasonable wear and tear. 

The District shall be only a tenant at sufferance, whether or not the Agency accepts any 
Lease Payments from the District while the District is holding over without the Agency's written 
consent. 

Section 13.10 Limitation of Liability of the District. No covenant or agreement 
contained in this Lease, the Note Purchase Agreement or the Note shall be deemed to be a 
covenant or agreement of any member, director, officer or employee of the District in an 
individual capacity. No recourse shall be had for any claim based on this Lease, the Note 
Purchase Agreement or the Note against any member, director, commissioner, officer or 
employee, past, present or future, of the District or of any successor body as such, either directly 
or through the District or any such successor body, under any constitutional provision, statute or 
rule of law or by the enforcement of any assessment or penalty or otherwise. 

Section 13.11 Limitation of Liability of Agency. No covenant or agreement contained 
in this Lease, the Note Purchase Agreement or the Note shall be deemed to be a covenant or 
agreement of any member, director, commissioner, officer or employee of the Agency in an 
individual capacity. No recourse shall be had for any claim based on this Lease, the Note 
Purchase Agreement or the Note against any member, director, commissioner, officer or 
employee, past, present or future, of the Agency or of any successor body as such, either directly 
or through the Agency or any such successor body, under any constitutional provision, statute or 
rule of law or by the enforcement of any assessment or penalty or otherwise. 
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IN WITNESS WHEREOF, the Agency and the District have caused this Lease to be 
executed in their respective corporate names as of the date first above written. 
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GREATER BOISE AUDITORIUM DISTRICT 

By: 
Chairman 

URBAN RENEWAL AGENCY OF BOISE CITY, 
IDAHO AKA CAPITAL CITY DEVELOPMENT 
CORPORATION 

By: 
Chairman 
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STA TE OF IDAHO ) 
) ss. 

Cou·nty of Ada ) 

On this day of __________ ____ before me, 
a Notary Public in and for said State, personally 

appeared __________ _, known or identified to me to be the Chairman of the 
Board of Directors of the Greater Boise Auditorium District, and the person that executed the 
within instrument on behalf of the Greater Boise Auditorium District, and acknowledged to me 
that the Greater Boise Auditorium District executed the same. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the 
day and year in this certificate first above written. 

Notary Public for Idaho 
Residing at _____________ _ 
My commission expires _________ _ 

STATE OF IDAHO ) 
) ss. 

County of Ada ) 

On this day of __________ ____ before me, 

a Notary Public in and for said State, personally 
appeared __________ _, known or identified to me to be the Chairman of the 
Board of Commissioners of the Urban Renewal Agency of Boise City, Idaho aka Capital City 
Development Corporation, and the person that executed the within instrument on behalf of the 
Urban Renewal Agency of Boise City, Idaho aka Capital City Development Corporation, and 
acknowledged to me that the Urban Renewal Agency of Boise City, Idaho aka Capital City 
Development Corporation executed the same. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the 
day and year in this certificate first above written. 

Notary Public for Idaho 
Residing at _____________ _ 
My commission expires _________ _ 
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APPENDIX A 

DEFINITIONS 

"Act" means Chapter 49, Title 67, Idaho Code, as amended. 

"Advance Rate" means the Bank's prime rate plus 4.00%. 

"Agency'' means the Urban Renewal Agency of Boise City, Idaho aka Capital City Development 
Corporation, an independent public body politic and corporate constituting a public 
instrumentality of the State, organized and operating as an urban renewal agency of the City of 
Boise City under the Urban Renewal Law or any public corporation succeeding to its rights and 
obligations as permitted under this Lease. 

"Agency Board" means the Board of Commissioners of the Agency. 

"Agency Fees and Expenses" means a financing fee, payable upon issuance of the Note, and 
only if such Note is issued, in the amount of $40,000, less a credit for the $5,000 pre-financing 
fee and for so long as the Note, or any instrument issued to refund the Note, shall be outstanding 
and the Lease is in effect, an annual fee payable on December 1 of each year in arrears in the 
amount of $5,000, and the actual reasonable and necessary out-of-pocket expenses incurred by 
Agency in connection with the Note and/or the ownership of the Financed Project. 

"Acquisition Fund" means the Construction Fund created by the Note Purchase Agreement. 

"Assignment of Purchase Agreement" means the Assignment of Purchase Agreement entered 
into between the District and the Agency whereby the District assigns, and the Agency accepts 
the assignment of, the District's right to purchase the Financed Project under the Purchase 
Agreement. 

"Authorized Representative" means, in the case of the Agency, the Executive Director and the 
Chair, in the case of the District, the Executive Director and the Chair, and, when used with 
reference to the performance of any act, the discharge of any duty or the execution of any 
certificate or other document, any officer, employee or other person authorized to perform such 
act, discharge such duty, or execute such certificate or other document. 

''Bank" means Wells Fargo Bank, N.A., being the purchaser of the Note. 

"Bank Fees and Expenses" means the reasonable and necessary fees and expenses of the Bank in 
connection with the Note as set forth in the Note Purchase Agreement 

"Boise Centre" means the District's existing convention center facilities. 

"Centre Building" means that building to be constructed by the Developer on the South Parcel, 
which contains the Financed Project. 

APPENDIX A: DEFINITIONS - 1 
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"Clearwater Building" means that building to be constructed by the Developer on the West 
Parcel, which shall contain, among other things, meeting space and ancillary facilities to be 
leased or purchased by the District. 

"Code" means the Internal Revenue Code of 1986, as amended, regulations thereunder and 
rulings and judicial decisions interpreting it or construing it. 

"Commencement Date" shall have the meaning given to such term in Section 3.2. 

"Condominium Documents" means the Condominium Plat .and Condominium Declaration for 
the City Center Plaza, which will govern .the Financed Project. 

"Consulting Architect" means the architect or engineer as may be designated by the Agency, or 
the District, acting as agent of the Agency, in writing. 

"Consulting Architect Certificate" means an opinion or report signed by the Consulting 
Architect. 

··continuing Disclosure Undertaking" shall mean a Continuing Disclosure Undertaking with 
respect to the Note, executed by the District, and dated the date of delivery of the Note. · 

••costs of Issuance" means the fees and expenses of issuance, sale and delivery of the Note, 
including, but not limited to (i) expenses incurred by the Agency and the District in connection 
with the issuance, sale and delivery of the Note and in connection with the preparation and 
execution of the Lease, and the Note Purchase Agreement, the fees and expenses of the Banlc in 
connection with the issuance of the Note, bond insurance premiums, if any, title insurance, rating 
agency, legal, underwriting, consulting and accounting fees and expenses and printing, 
photocopying and engraving costs; and (ii) any sums required to reimburse the Agency or the 
District for advances made by either of them for any of the above items. 

"Costs of Issuance Fund" means the Cost of Issuance Fund created by the Note Purchase 
Agreement. 

'°Debt Service Account" shall have the meaning set forth in the Note Purchase Agreement. 

'°Debt Service Reserve Account" shall have the meaning set forth in the Note Purchase 
Agreement. 

"Debt Service Reserve Payments" shall have the meaning given to such term in Section 5.3. 

"Deed of Trust" means the Deed of Trust and Assignment of Rents from the Agency to the Banlc 
granting a security interest in the Financed Project. 

"Developer" shall mean KC Gardner Company, L.C. 

"District" means the Greater Boise Auditorium District, Ada County, State of Idaho, a public 
body organized and operating as an auditorium district pursuant to Chapter 49, Title 67, Idaho 
Code. 
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"District Board" means the Board of Directors of the District. 

"Effective Date" means the date set forth in the first paragraph of this Lease. 

"Environmental Law" means any federal, state or local environmental statute, regulation, or 
ordinance presently in effect or that may be promulgated in the future as such statutes, 
regulations and ordinances may be amended from time to time, including but not limited to the 
statutes listed below: 

Resource Conservation and Recovery Act of 1976, 42 U.S.C. § 6901 et seq. 

Comprehensive Environmental Response, Compensation, and Liability Act of 1980, 42 
U.S.C. § 9601 et seq. 

Clean Air Act, 42 U.S.C. § 7401 et seq. 

Federal Water Pollution Control Act (Clean Water Act of 1977), 33 U.S.C. § 1251 et seq. 

Federal Insecticide, Fungicide, and Rodenticide Act (Federal Pesticide Act of 1978), 7 
U.S.C. § 136 et seq. 

Toxic Substances Control Act, 15 U.S.C. § 2601 et seq. 

Safe Drinking Water Act, 42 U.S.C. § 300f et seq. 

"Event of Default" means any of the events specified in Section 10.1 of the Lease to be an Event 
of Default. 

"Event of Nonrenewal" means the failure of the District to enter into a Renewal Term as 
provided in Section 5. l(b) of the Lease, provided that failure to enter into a Renewal Term 
subsequent to the exercise of an Option to Purchase shall not constitute an Event of Nonrenewal. 

"Financed Project" shall mean the condominium units comprising the new ballroom facility, 
related kitchen and ancillary facilities, along with related soft costs and equipment to be 
constructed in the Centre Building. 

"Funds" shall have the meaning set forth in the Note Purchase Agreement. 

"Gardner MDA" shall mean the Amended and Restated Master Development Agreement 
between the Developer and the District, dated as of November 20, 2014, as such agreement is 
amended from time to time. 

"Government Obligations" shall have the meaning set forth in the Note Purchase Agreement 

"Grove Plaza" means the plaza between the Project and the Boise Centre. 

"Hazardous Substances" means any substance or material defined or designated as hazardous or 
toxic waste, hazardous or toxic material, a hazardous, toxic or radioactive substance, or other 
similar term, by Environmental Law. 
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"· 

"Initial Term" means the initial term of this Lease Agreement commencing on the 
Commencement Date and terminating on the following November 30. 

"Insurance Consultant" means an independent person with recognized expertise on insurance 
matters selected by the District and approved by the Agency and accepted by the Bank. 

"Investment Securities" shall mean any legal investments under the laws of the State of Idaho for 
moneys held hereunder. 

"Lease or Lease Agreement" means this Lease Agreement and any amendments and supplements 
hereto made in conformity with the requirements hereof and of the Note Purchase Agreement. 

"Lease Payment Fund" shall have the meaning set forth in the Note Purchase Agreement. 

"Lease Payments" means the payments required to be made by the District pursuant to Section 
5.3 of this Lease Agreement, and shown on Exhibit A. 

"Lease Payment Date" means the annual payment date occurring in the first month of the 
District's fiscal year and no later than December 31, as agreed to between the Agency, the 
District and the Bank in accordance with Section 5.3 of this Lease Agreement, and as further 
described on Exhibit A to the Lease Agreement. 

"Lease Term" means the Initial Term and any applicable Renewal Term, subject to the 
provisions of this Lease Agreement, no one of which shall exceed one District fiscal year in 
length. 

"Net Note Proceeds" means the Net Note Proceeds as defined in the Note Purchase Agreement. 

"Net Proceeds" means, when used with respect to any insurance payment or condemnation 
award, the gross proceeds thereof less the expenses (including attorneys' fees) incurred in 
collection of such gross proceeds. 

"Note" means the Urban Renewal Agency of Boise City, Idaho aka Capital City Development 
Corporation Lease Revenue Note (Centre Building Project) issued pursuant to the Note Purchase 
Agreement. 

"Note Purchase Agreement" means the Note Purchase Agreement providing for the issuance of 
the Note to be prepared in accordance with the Bank terni sheet dated November 20, 2014. 

"Notice of Intent to Renew" means the District's notice of intent to renew the Lease for a 
Renewal Term, as required by Section 5.l(b) of this Lease Agreement. 

"Occupancy Expenses" shall have the meaning given to such term in Section 5.3. 

"Option to Purchase" means the Option to Purchase described in Article XI of this Lease 
Agreement and to be recorded pursuant to a separate option purchase agreement between the 
District and the Agency pursuant to which the District is granted an option to purchase the 
Financed Project. 
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"Payment Date" shall have the meaning set forth in the Note Purchase Agreement. 

"Permitted Encumbrances" means, as of any particular time, (i) liens for taxes and special 
assessments on the Financed Project not then delinquent, (ii) this Lease Agreement and the Note 
Purchase Agreement, (iii) the Condominium Documents; (iv) purchase money security interests 
(except with respect to the equipment purchased with proceeds of the sale of the Note), (v) 
utility, access and other easements and rights of way, mineral rights, restrictions and exceptions 
that will not materially interfere with or impair the use of the Financed Project, (vi) mechanics' 
liens, security interests or other encumbrances to the extent permitted in Section 6.1 of this Lease 
Agreement, (vii) such minor defects, irregularities, encumbrances, easements, rights of way and 
clouds on title as normally exist with respect to properties similar in character to the Financed 
Project and as do not in the aggregate materially impair the property affected thereby for the 
purpose for which it was acquired or is held by the Agency or the District, including the 
exceptions to title attached as Exhibit B to this Lease Agreement, or binding agreements to 
remove such easements or encumbrances have been executed, and (viii) other encumbrances 
approved in writing by the District and the Agency prior to the delivery of the Note. 

"Project" means (i) renovation of the District's existing convention center facilities, (ii) 
construction of a ballroom facility and related kitchen, meeting space, ancillary facilities, and an 
elevated concourse attaching the District's existing facilities to the ballroom facility, and (iii) 
purchase of related furniture and equipment. The total estimated cost of the Project is 
$38,000,000. 

"Purchase Agreement" means the Purchase and Sale Agreement for the Centre Facilities, whicb 
is an agreement for the purchase and sale of the Financed Project entered into by and between 
the District and the Developer; as such agreement has been amended from time to time. 

"Rebate Fund" shall mean the Rebate Fund created in the Note Purchase Agreement. 

"Rebate Fund Payments" shall have the meaning given to such term in Section 5.3. 

"Prepayments" shall have the meaning given to such term in Section 5.3. 

"Renewal Term" means any renewal of this Lease Agreement by the District commencing on 
December 1 following the Initial Term or on any subsequent December 1, and terminating on the 
following November 30. Each Renewal Term shall be for no more than one year in duration. 
The final Renewal Term, if renewed by the District, shall commence December 1, 20_ and 
terminate November 30, 20_, unless this Lease Agreement shall be terminated earlier as 
provided in the Lease. 

"Rent" means Lease Payments, Prepayments, Debt Service Reserve Payments, Rebate Fund 
Payments and Occupancy Expenses, all as defined in Section 5.3. 

"Reserve Requirement" shall mean the lesser of (i) Maximum Annual Debt Service with respect 
to the Note, calculated as of the date of issuance of the Note, (ii) 125% of average annual Debt 
Service on the Note, calculated as of the date of issuance of the Note or (iii) 10% of the 
aggregate principal amount of the Note upon original issuance thereof; provided that the Reserve 
Requirement shall not exceed the amount permitted to be capitalized from the proceeds of the 
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Note under then applicable provisions of federal tax law in order to protect the tax-exempt status 
of interest on the Note. 

"Revenue Fund" shall have the meaning set forth in the Note Purchase Agreement. 

"South Parcel" means the real property upon which the Centre Building will be constructed. 

"State" means the State of Idaho. 

"Tax Receipts" means the amounts representing collections by the Idaho State Tax Commission 
of the hotel/motel room sales tax levied by the District in accordance with Idaho Code Section 
67-4917B. 

"Urban Renewal Law" means the Urban Renewal Law of 1965, constituting Chapters 20 and 
29, Title 50, Idaho Code, inclusive, as amended. 

"West Parcel" means the real property upon which the Clearwater Building will be constructed. 
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EXHIBIT A 

LEASE PAYMENTS 

EXHIBIT A: LEASE PAYMENTS - 1 
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EXHIBITB 

PERMITTED ENCUMBRANCES 

EXHIBIT B: PERMITTED ENCUMBRANCES - 1 
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EXHIBITB 

PETITION EXHIBIT B 

LEASE AGREEMENT 
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LEASE AGREEMENT 
(ANNUAL APPROPRIATION) 

Between 

URBAN RENEWAL AGENCY OF BOISE CITY, IDAHO 
Aka Capital City Development Corporation 

And 

GREATER BOISE AUDITORIUM DISTRICT, 
ADA COUNTY, STATE OF IDAHO 

Relating to 

Not to exceed $23,500,000 
Lease Revenue Note 

(Centre Building Project) 
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LEASE AGREEMENT 
(ANNUAL APPROPRIATION) 

THIS LEASE AGREEMENT (ANNUAL APPROPRIATION) (the "Lease" or "Lease 
Agreement") is dated as of __________ (the "Effective Date") between the 
URBAN RENEWAL AGENCY OF BOISE CITY, IDAHO, aka Capital City Development 
Corporation, an urban renewal agency of the City of Boise, Idaho, organized and operating as an 
urban renewal agency pursuant to Chapters 20 and 29, Title 50, Idaho Code (the "Agency"), as 
lessor, and GREATER BOISE AUDITORIUM DISTRICT, ADA COUNTY, STATE OF 
IDAHO, a public body organized and operating as an auditorium district pursuant to Chapter 49, 
Title 67, Idaho Code (the "District"), as lessee. 

WITNESSETH: 

WHEREAS, the District is a public body organized and operating under the laws of the 
State of Idaho (the "State") as an auditorium district pursuant to Title 67, Chapter 49 of the 
Idaho Code (hereinafter the "Act"); and 

WHEREAS, the Act authorizes the District to acquire, operate and maintain public 
convention and auditorium facilities and further authorizes the District to enter into lease 
arrangements relating to the construction and operation of its authorized facilities; and 

WHEREAS, the Agency is a public body organized and operating as an urban renewal 
agency of the City of Boise City, Idaho, pursuant to Chapters 20 and 29, Title 50, Idaho Code, as 
amended (the "Urban Renewal Law"); and 

WHEREAS, the Urban Renewal Law authorizes the Agency to carry out urban renewal 
projects within its area of operation and to issue a revenue note for the purpose of financing the 
cost of any such urban renewal project and to secure payment of such note as provided in the 
Section 50-2012 of the Urban Renewal Law; and 

WHEREAS, Section 67-4912(f) of the Act authorizes the District to acquire, dispose of 
and encumber real and personal property and any interest therein, including leases and easements 
within the District; and 

WHEREAS, Section 50-2015 of the Urban Renewal Law authorizes the District to 
dedicate, sell, convey or lease any of its respective interests in any property to the Agency, to 
incur the entire expense of any public improvements for an urban renewal project, and take such 
further actions as are necessary to aid in or cooperate in the planning or carrying out of an urban 
renewal plan and related activities; and 

WHEREAS, Section 50-2015 of the Urban Renewal Law further authorizes the District 
and the Agency to enter into any such sale, conveyance, lease, or agreement without appraisal, 
public notice, advertisement, or public bidding; and 
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WHEREAS, the District intends to expand and improve the ''Boise Centre," its existing 
convention center and public event facilities, in downtown Boise (the "Project") to be located 
within the boundaries of both the District and the Agency; and 

WHEREAS, as part of the Project the District intends to (i) construct a new ballroom 
facility, related kitchen and ancillary facilities, and (ii) purchase of related furniture and 
equipment. The new ballroom facility and related kitchen are located in a new building being 
constructed by KC Gardner Company, L.C. (the "Developer"), who has acquired title to parcel 
to the south of the existing U.S. Bank office tower in close proximity to the Boise Centre. The 
parcel is referred to herein as the "South Parcel;" and 

WHEREAS, the District and the Developer have entered into an Amended and Restated 
Master Development Agreement (the "Gardner MDA"), whereby the Developer agreed to 
develop and build to suit the new ballroom facility, related kitchen and ancillary facilities within 
a new building to be constructed on the South Parcel, such building referred to herein as the 
"Centre Building;" and 

WHEREAS, the Centre Building is subject to a condominium regime as set forth in the 
Condominium Documents. Condominium units containing the above described facilities will be 
sold by the Developer to the District; and 

WHEREAS, the District is seeking financing for the purchase of the condominium units 
containing the new ballroom facility, the related kitchen, and ancillary facilities in the Centre 
Building, along with related soft costs and equipment, which has an estimated cost of 
$21,236,400 (collectively, the "Financed Project") and related reserves and financing costs; and 

WHEREAS, the Agency has determined, at the request of the District, to issue a revenue 
note or similar instrument to provide funds to finance the purchase of the Financed Project and 
related reserves and financing costs to be undertaken by the District and the Agency, which note 
shall be designated the "Urban Renewal Agency of Boise City, Idaho, aka Capital City 
Development Corporation Lease Revenue Note (Centre Building Project)," in an aggregate 
principal amount up to $23,500,000 (the "Note"), under and pursuant to a Note Purchase 
Agreement (the "Note Purchase Agreement") between the Agency and the Bank; and 

WHEREAS, the District and the Agency intend for the Agency to purchase the Financed 
Project with the proceeds of the Note; and 

WHEREAS, the Note Purchase Agreement provides the obligation of the purchaser of 
the Note to provide an acceptable letter or certificate indicating that the purchaser is experienced 
in transaction such as those related to the Note and that the purchaser is knowledgeable and fully 
capable of independently evaluating the risk involved in investing in the Note. Further, should 
the purchaser determine, subsequent to its purchase of the Note, to sell, assign, or transfer the 
Note, any such sale, assignment or transfer shall be made under those same conditions 
constituting what is referred to as a "traveling letter." 

WHEREAS, the District and the Agency hereby agree to enter into this Lease under the 
terms of which (i) the Agency will purchase the Financed Project from the Developer and lease it 
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to the District; and (ii) the District will pledge Tax Receipts, subject to annual appropriation, to 
pay Rent to the Agency as set forth in Section 5.3; and 

WHEREAS, pursuant to the Note Purchase Agreement, the Note shall be secured by (i) 
the Agency's interest in the Lease and Rent due thereunder; and (ii) the grant of a first lien 
(subject to the District's Option to Purchase) in the Financed Project pursuant to a Deed of Trust 
and Assignment of Rents in a form agreed to by the Agency and the Bank, until the Note has 
been fully repaid; and 

WHEREAS, the issuance and delivery of the Note and the execution and delivery of this 
Lease have been in all respects duly and validly authorized by a resolution adopted by the 
Agency, and all things necessary to make this Lease and the Note, when executed and 
authenticated by the Agency, valid and binding legal obligations of the Agency have been done; 
and 

WHEREAS, the execution and delivery of this Lease Agreement has been duly and 
validly authorized by a resolution adopted by the District, and all things necessary to make this 
Lease Agreement, when executed and authenticated by the District, a valid and binding legal 
obligation of the District and the pledge of Tax Receipts, subject to annual appropriation, to pay 
Rent made hereunder to the Agency and thereafter pledged by the Agency to the payment of the 
principal of and interest on the Note, has been done; and 

NOW, THEREFORE, for and in consideration of the Financed Project and the mutual 
covenants hereinafter contained, the parties hereto formally covenant, agree and bind themselves 
as follows: 

ARTICLE I 
DEFINITIONS 

Section 1.1 Definitions. Except where the context indicates otherwise, capitalized 
terms used herein shall have the respective meanings set forth on Appendix A hereto. 

ARTICLE II 
REPRESENTATIONS 

Section 2.1 Representations by the District. Where the term or phrase "knowledge," 
"to the best of its knowledge" and/or "to the knowledge of the District" is used in this Section 
2.1, such term or phrase refers to ·the actual knowledge of the current executive director and 
officers of the District's Board of Directors. The District hereby represents and warrants to the 
Agency that: 

(a) The District is an independent public body politic and corporate of the State, is 
duly organized and existing under the laws of the State, is authorized to enter into the 
transactions contemplated by this Lease and to carry out its obligations hereunder, and has duly 
authorized the execution and delivery of this Lease. 

(b) Neither the execution and delivery of this Lease, the consummation of the 
transactions contemplated hereby, nor the fulfillment of or compliance with the terms and 
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conditions of this Lease, conflicts with or results in a breach of any of the terms, conditions or 
provisions of any restriction or any agreement or instrument to which the District is now a party 
or by which it is bound or constitutes a default under any of the foregoing or results in the 
creation or imposition of any prohibited lien, charge or encumbrance of any nature whatsoever 
upon any of the property or assets of the District under the terms of any instrument or agreement. 

(c) The financing of the Project is in furtherance of the District's governmental 
purposes and will enable the District to provide convention and auditorium facilities. 

( d) The District has not obtained other financing for the Financed Project, except as 
has been disclosed in writing to the Agency. 

(e) There is no fact that materially adversely affects or that will materially adversely 
affect (so far as the District can reasonably foresee) the properties, activities, prospects or 
condition (financial or otherwise) of the District or the ability of the District to make all 
payments required and otherwise perform its obligations under this Lease. 

(f) There are no proceedings pending, or to the knowledge of the District threatened, 
against or affecting the District in any court or before any governmental authority or arbitration 
board or tribunal that, if adversely determined, would materially adversely affect the properties, 
activities, prospects or condition (financial or otherwise) of the District or the ability of the 
District to make all payments required and otherwise perform its obligations under this Lease. 

(g) The consummation of the transactions provided for in this Lease and compliance 
by the District with the provisions of this Lease are within the District's lawful powers and have 
been duly authorized by all necessary action on the part of the District. 

(h) No event has occurred and no condition exists that, upon execution of this Lease, 
would constitute an event of default by the District hereunder. The District is not in violation in 
any material respect, and has not received notice of ·any claimed violation, of any term of any 
agreement or other instrument to which it is a party or by which it or its property may be bound. 

(i) To the best of its knowledge, the District is in compliance with all laws, 
ordinances, governmental rules and regulations to which it is subject, and has obtained all 
licenses, permits, franchises or other governmental authorizations necessary for the ownership of 
its property or to the conduct of its activities. 

G) The District has not sold and does not intend to sell or enter into any other 
obligations within fourteen days before or after the date on which the Note will be sold that were 
or will be (i) sold pursuant to the same plan of financing as the Note and (ii) reasonably expected 
to be paid from substantially the same source of funds as the Note. 

(k) (i) Neither the District nor, to the knowledge of the District, any other person, has 
stored, disposed or released in, on or about the Financed Project any Hazardous Substances the 
removal or remediation of which is or could be required, or the maintenance of which is 
prohibited or penalized, by any applicable Environmental Laws, and any such real property is 
free from all such Hazardous Substances; and (ii) the District has not given any release or 
waiver of liability that would waive or impair any claim based on Hazardous Substances to (a) a 
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prior owner or occupant of the Financed Project, or (b) any party who may be potentially 
responsible for the presence of Hazardous Substances on any such real property. 

Section 2.2 Representations and Warranties of the Agency. Where the term or 
phrase "knowledge," "to the best of its knowledge" and/or "to the knowledge of the Agency" is 
used in this Section 2.2, such term or phrase refers to the actual knowledge of the current 
executive director and officers of the Board of Commissioners of the Agency. The Agency 
hereby represents and warrants to the District that: 

(a) The Agency is an independent public body politic and corporate of the State of 
Idaho, is duly organized and existing under the laws of the State of Idaho, is authorized pursuant 
to the Urban Renewal Law to enter into the transactions contemplated by this Lease Agreement 
and to carry out its obligations hereunder, and has duly authorized the execution and delivery of 
this Lease Agreement. 

(b) Neither the execution and delivery of this Lease Agreement, the consummation of 
the transactions contemplated hereby, nor the fulfillment of or compliance with the terms and 
conditions of this Lease Agreement, conflicts with or results in a breach of any of the terms, 
conditions, provisions of any restriction or any agreement or instrument to which the Agency is 
now a party or by which it is bound or constitutes a default under any of the foregoing or results 
in the creation or imposition of any prohibited lien, charge, or encumbrance of any nature 
whatsoever upon any of the property or assets of the Agency under the terms of any instrument 
or agreement. 

(c) The Agency has not made and will not make any contract or arrangement of any 
kind, the performance of which by either party would give rise to a lien (other than a Permitted 
Encumbrance) on the Financed Project. 

(d) Neither the Agency nor, to the best knowledge of the Agency, any other person, 
has stored, disposed or released in, on or about the Financed Project any Hazardous Substances 
the removal or remediation of which is or could be required, or the maintenance of which is 
prohibited or penalized, by any applicable Environmental Laws, and, to the best knowledge of 
the Agency all such real property is free from all such Hazardous Substances. 

ARTICLE III 
PURCHASE OF FINANCED PROJECT/DEMISING CLAUSE 

Section 3.1 Purchase of Financed Project. As of the Effective Date, the District, 
pursuant to the Assignment and Assumption Agreement, has assigned the District's right to 
purchase the Financed Project under the Purchase Agreement to the Agency. After issuance of 
the Note pursuant to Article IV hereof, and receipt of written consent from the District to 
proceed with the purchase of the Financed Project, the Agency shall, solely using funds from the 
Acquisition Fund, purchase the Financed Project from the Developer pursuant to the terms and 
conditions of the Purchase Agreement and the Assignment and Assumption Agreement. The 
closing of the purchase of the Financed Project shall take place on the date set forth in the 
Purchase Agreement for such closing, unless otherwise directed by the District. The Agency will 
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retain title to the Financed Project until such time as the District may have exercised its Option to 
Purchase the Financed Project pursuant to Article XI hereof. 

Section 3.2 Demise of the Financed Project. Upon the closing of the purchase of the 
Financed Project by the Agency (the "Commencement Date"), the Agency leases to the District 
and the District leases from the Agency, the Financed Project, in accordance with the provisions 
of this Lease, subject to Permitted Encumbrances. Subject to the terms and conditions of this 
Lease and the Condominium Documents, the District shall be permitted to use the Financed 
Project for any lawful purpose. 

Section 3.3 No Obligation to Renew or Exercise Option to Purchase. The Agency 
acknowledges and recognizes that this Lease will terminate at the end of the Initial Term or any 
applicable Renewal Term in the event that sufficient funds are not budgeted by the District 
specifically with respect to this Lease to pay Rent during the next occurring Renewal Term, and 
that the act of budgeting funds is a legislative act and, as such, is solely within the discretion of 
the District Board. Additionally, nothing in this Lease shall be construed to require the District 
to renew the Lease or to exercise its Option to Purchase the Financed Project as provided in 
Article XI hereof. 

ARTICLE IV 
ISSUANCE OF THE NOTE 

Section 4.1 Agreement to Issue Note. In order to provide funds to purchase the 
Financed Project and fund the Debt Service Reserve Account and Costs of Issuance, the Agency 
will, pursuant to the Note Purchase Agreement, sell and cause to be delivered the Note to the 
initial purchasers thereof, no later than the closing date for the purchase of the Financed Project 
as set forth in the Purchase Agreement, and will deposit the Net Note Proceeds as follows: 

(a) In the Debt Service Reserve Account, a sum equal to the Reserve Requirement 
with respect to the Note; 

(b) In the Costs of Issuance Fund, a sum equal to the Costs of Issuance of the Note; 
and 

(c) In the Acquisition Fund, and the accounts created therein, the balance of the Net 
Note Proceeds. 

Section 4.2 Disbursements from the Acquisition Fund. The Agency shall, upon 
satisfaction of the requirements in Section 3.1 direct payment from the Acquisition Fund to 
acquire the Financed Project. 

Section 4.3 Costs of Issuance; Disbursements from Costs of Issuance Fund. Upon 
closing of the Note, Costs of Issuance shall be paid from the Costs of Issuance Fund. Each such 
payment shall be made upon receipt by the Bank of a requisition in the form required pursuant to 
the Nate Purchase Agreement. 

Section 4.4 Cooperation of the Parties. The District and the Agency agree to 
cooperate with each other in furnishing to the Bank the requisition required in Section 4.3 hereof. 
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Section 4.5 Investment of Moneys. Any moneys held as a part of the funds created 
in the Note Purchase Agreement shall be invested in investment securities in accordance with 
applicable law. The District shall provide the Agency with written notice setting forth the 
manner in which the funds shall be invested, and the Agency shall direct the Bank to so invest 
the funds as soon as practicable. The Agency shall send to the District a copy of any certificate 
sent to the Bank directing investment of the funds. 

Section 4.6 Tax Covenant. The District covenants for the benefit of the Bank and the 
Agency that during the Lease Term it will not take any action or omit to take any action with 
respect to the Note, the proceeds thereof, any other funds of the District or any improvements 
financed with the proceeds of the Note if such action or omission (i) would cause the interest on 
the Note to be included in gross income for federal income tax purposes under Section 103 of the 
Code, or (ii) would cause interest on the Note to lose its exclusion from State income taxation 
under State law. 

ARTICLEV 
EFFECTIVE DATE OF THIS AGREEMENT; DURATION OF LEASE TERM; EVENT 

OF NONRENEWAL; RENTAL PROVISIONS; NO SURVIVAL 

Section 5.1 Effective Date of this Agreement; Duration of Lease Term; Event of 
Nonrenewal. 

(a) This Lease is effective, and is a binding obligation of both the District and the 
Agency, as of the Effective Date. The Initial Term will begin on the Commencement Date as 
provided in Section 3.2 and will end on the November 30 following the Commencement Date, or 
on such sooner date as the Note shall have been fully paid and retired or provision for such 
payment shall have been made as provided in the Note Purchase Agreement and all other 
expenses or sums to which the Agency and the Bank are entitled, both under this Lease and the 
Note Purchase Agreement, have been paid. 

(b) At any time during the Initial Term and during each Renewal Term thereafter, the 
District may, in its sole discretion, renew this Lease for the next subsequent Renewal Term by 
budgeting funds to pay Rent for such Renewal Term and by giving Notice of Intent to Renew to 
the Agency. The Notice of Intent to Renew shall be accompanied by a certified copy of the 
resolution or other official action of the District Board adopting its budget which includes the 
expenditure of funds for Rent for the Renewal Term. In the event the Agency shall not have 
received the Notice of Intent to Renew by November 1 of any year, the Agency will notify the 
District of such non-receipt, and the District shall then have until November 15 to deliver to the 
Agency its Notice of Intent to Renew. 

(c) If the District does not deliver the Notice of Intent to Renew by November 15 of 
any year, or if the District shall at any time notify the Agency that the District has elected to not 
renew this Lease for an additional Renewal Term, an Event of Nonrenewal shall be deemed to 
have occurred. Upon an Event of Nonrenewal, the Lease shall terminate on November 30 of the 
then current year and, except for the provisions of Section 8.12 herein, no provision of the Lease 
shall survive termination. 

LEASE AGREEMENT - 7 
05125.0016.6455980.22 



000081

( d) Subject to the preceding sections, this Lease may be renewed for a total of 
twenty-four (24) consecutive one-year Renewal Terms commencing on December 1 and ending 
on November 30 of each following calendar year. 

( e) It is the intention of the District Board that the decision to renew or not to renew 
this Lease shall be made solely by the District Board and not by any other District officer. 

Section 5.2 Delivery and Acceptance of Possession. The Agency shall deliver to the 
District sole and exclusive possession of the Financed Project (subject to the right of the Agency 
to enter thereon and have access thereto pursuant to Section 8.1 hereof) on the Commencement 
Date, and the District agrees to accept possession of the Financed Project upon such date. The 
Agency covenants and agrees that after the Commencement Date it will not take any action, 
other than pursuant to Article X of this Lease and the Note Purchase Agreement to prevent the 
District from having quiet and peaceable possession and enjoyment of the Financed Project 
during the Lease Term (subject to the right of the Agency to enter thereon and have access 
thereto pursuant to Section 8.1 hereof) and will cooperate with the District for that purpose. 

Section 5.3 Rent. 

The obligation of the District to pay Lease Payments, Prepayments, Debt Service Reserve 
Payments, Rebate Fund Payments and Occupancy Expenses (collectively, "Rent") begins on the 
Commencement Date and extends only through the Initial Term and any Renewal Term, if the 
Lease is so renewed at the sole option of the District pursuant to Section 5.1. The District hereby 
pledges, and grants a senior lien on, Tax Receipts to the payment of Rent during the Lease Term. 
There is no obligation to pay Rent or any other amounts for any period following an Event of 
Nonrenewal, and the District has no ongoing obligations for any period following an Event of 
Nonrenewal, except the obligation to make payments from the Lease Contingency Fund pursuant 
to Section 8.12. Subject to the foregoing, the District shall pay Rent during the Lease Term as 
provided in this Section 5.3: 

(a) Lease Payments. On or before the Lease Payment Date, and subject to Section 
5.3(b), the District shall promptly make payments into the Lease Payment Fund as provided on 
the schedule of Lease Payments attached as "Exhibit A" to this Lease (the "Lease Payments"), 
which payments shall be transferred to the Debt Service Account pursuant to the terms of the 
Note Purchase Agreement, provided however that (i) any amount in the Debt Service Account on 
the Lease Payment Date in excess of the aggregate amount then required to be held pursuant to 
this Section shall be credited against the Lease Payments due on such date, and (ii) Exhibit A 
shall be automatically modified, and Lease Payments reduced, to reflect reduced amounts of 
interest and principal that will become due on the Note as a result of a partial prepayment or 
defeasance of the Note pursuant to the Note Purchase Agreement and (b) below. The Agency 
shall provide, or cause to be provided, to the District written notice at least fifteen (15) calendar 
days prior to the Lease Payment Date specifying (i) the amount of monies in the Debt Service 
Account, and (ii) the amount the District must deposit in the Lease Payment Fund as Lease 
Payments. If on the Lease Payment Date the amount held by the Agency in the Debt Service 
Account is insufficient to make the required payments of principal and interest on the Note, the 
District shall forthwith pay such deficiency as Rent hereunder to the Agency for deposit in the 
Lease Payment Fund. 
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(b) Prepayments. On or before the fifth (5th
) day next preceding any prepayment date 

for which a notice of prepayment has been given by the District at the District's sole option 
pursuant to the Note Purchase Agreement, the District shall pay as Rent for deposit in the Lease 
Payment Fund an amount of money which, together with other moneys available therefor in the 
Debt Service Account, is sufficient to pay the interest and principal on the Note called for 
prepayment (a "Prepayment"). Upon such payment, Exhibit A hereto shall be revised to reflect 
such prepayment of the Note. 

(c) Debt Service Reserve Payments. Upon the issuance of the Note, the Bank will 
establish a Debt Service Reserve Account equal to the Reserve Requirement. During the Lease 
Term, the District shall maintain the Reserve Requirement in the Debt Service Account. 
Accordingly, if such moneys are transferred from the Debt Service Reserve Account to the Debt 
Service Account during the Lease Term because of a deficiency therein, the District agrees to pay 
any amounts required to cause the amount in the Debt Service Reserve Account to equal the 
Reserve Requirement (the "Debt Service Reserve Payments"). In an Event of Nonrenewal, all 
moneys in the Debt Service Reserve Account shall be available for application to the Note. 

( d) Rebate Fund Payments. The District agrees to pay to the Agency any amount 
required to be paid to the United States of America pursuant to Section 148(f) of the Code to the 
extent amounts on deposit in the Rebate Fund are insufficient for such purpose ("Rebate Fund 
Payments"). 

(e) Occupancy Expenses. This Lease is intended to be a net lease to the Agency, it 
being understood that Agency shall receive all Rent payments set forth in the foregoing 
paragraphs of this Section 5.3 free and clear of any and all impositions, encumbrances, charges, 
obligations or expenses of any nature whatsoever in connection with the ownership and 
operation of the Financed Project, including but not limited to those items described in Article VI 
hereof. Accordingly, the District shall pay, when due, to the parties respectively entitled thereto 
all occupancy expenses of the Financed Project typically paid by the tenant in a net lease. The 
District shall pay Agency Fees and Expenses and Bank Fees and Expenses within fifteen (15) 
days following receipt from the Agency or the Bank, as applicable, of a bill therefor. All 
amounts required to be paid by the District pursuant to this Section 5.3(e) shall constitute 
"Occupancy Expenses." 

The District may, at its expense, in good faith, contest any such Occupancy Expenses 
and, in the event of any such contest, may permit such charges contested to remain unpaid 
during the period of such contest and any appeal therefrom unless the Agency or the Bank shall 
notify the District that by nonpayment of any such items the Financed Project will be materially 
endangered or will be subject to loss or forfeiture, in which case, such charges shall be paid 
promptly or secured by posting a bond with the Agency or the Bank in form satisfactory to the 
Agency or the Bank. In the event that the District shall fail to pay any of the foregoing items 
required by this Section to be paid by the District, the Agency or the Bank may (but shall be 
under no obligation to) pay the same, and any amounts so advanced therefor by the Agency or 
the Bank shall become an additional obligation of the District, payable on demand, together with 
interest thereon at the Advance Rate. 
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(f) Failure to Make Payments. During the Lease Term, in the event the District 
should fail to make any payment of Rent when due, the item or installment in default shall 
continue as an obligation of the District until the amount in default shall have been fully paid, 
and the District agrees to pay the same with interest thereon at the Advance Rate. 

Section 5.4 Payees of Payments. The Lease Payments, Prepayments and the Debt 
Service Reserve Payments shall be paid directly to the Bank and shall be deposited in the Lease 
Payment Fund. The payments to be made pursuant to Section 5.3(d) hereof shall be paid to the 
Bank for deposit in the Rebate Fund. The Occupancy Expenses to be paid to the Agency and the 
Bank shall be paid directly to the Agency or the Bank, respectively, for their own use. All other 
Occupancy Expenses shall be made to the appropriate payee of such payment. 

ARTICLE VI 
MAINTENANCE,CHARGESANDINSURANCE 

Section 6.1 Maintenance and Modifications of the Financed Project. During the 
Lease Term, the District agrees that it will at its own expense (i) keep the Financed Project in as 
reasonably safe condition as its operations permit, (ii) maintain a level of quality and operation 
of the Financed Project that is at least comparable to the level of quality of character and 
operation of similar facilities, and (iii) keep the Financed Project in good repair and in good 
operating condition, making from time to time all necessary repairs thereto (including external 
and structural repairs) and renewals and replacements thereof. The District may also at its own 
expense, and subject to the requirements of the Condominium Documents and upon providing 
written notice to the Agency, make from time to time any additions, modifications or 
improvements to the Financed Project it may deem desirable for its purposes that do not 
adversely affect the structural integrity of the building or substantially reduce the value or impair 
the character of the Financed Project; provided that all such additions, modifications and 
improvements to the Financed Project shall comply with all applicable building code regulations 
and ordinances. All such additions, modifications and improvements made by the District shall 
become a part of the Financed Project. Other than the Permitted Encumbrances, the District will 
not permit any mechanics' lien, security interest or other encumbrance to be established or to 
remain against the Financed Project for labor or materials furnished; provided, that if the District 
first notifies the Agency of its intention to do so, the District may in good faith contest any 
mechanics' or other liens filed or established against the Financed Project. In such event, the 
District may permit the items contested to remain undischarged and unsatisfied during the period 
of such contest and any appeal therefrom unless the Agency notifies the District that nonpayment 
of any such items will materially endanger the interests of the Agency in the Lease, or that the 
Financed Project or any part thereof will be subject to loss or forfeiture, in which event the 
District shall promptly pay and cause to be satisfied and discharged all such liens. 

Section 6.2 Insurance Required. During the Lease Term, the District and the 
Agency agree to confer and work together to ensure the Financed Project and the parties are 
adequately insured. During the Lease Term, the District agrees to insure the Financed Project 
with insurance companies licensed to do business in the State including all-risk property 
coverage equal to 100% replacement-cost basis and all other insurance in such amounts and in 
such manner and against such loss, damage and liability, including liability to third parties, as are 
customary for facilities of similar function and scope, taking into account liability limits 
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provided by State law and any requirements of the Condominium Documents, and to pay the 
premiums with respect thereto. Such policies shall be claims occurred policies and shall include 
public officials liability coverage. 

All policies maintained pursuant to this Section 6.2 (except for workmen's compensation 
insurance) shall name the District and the Agency and the Bank, as insureds as their respective 
interests may appear. Such policies or certificates of insurance shall (i) provide that any losses 
shall be payable notwithstanding any act or negligence of the District or the Agency, and 
(ii) provide that no cancellation, reduction in amount or material change in coverage thereof shall 
be effective until at least 30 days after receipt of written notice thereof by the District, the 
Agency, and the Bank. Upon recommendations of an Insurance Consultant who is familiar with 
the Financed Project and the provisions of this Lease, the District may agree to any reduction, 
increase or modification, including providing for coverage of additional perils, of the insurance 
requirements hereunder to such as are adequate and customary for similar institutions and similar 
projects of like size and operation, and is reasonably obtainable. The District shall provide 
written notice to the Agency of any such reduction, increase or modification at least 30 days 
prior to the effective date of such reduction, increase or modification. 

The District will deliver to the Agency promptly upon request by the Bank, but in any 
case within 60 days after the end of each fiscal year during the Lease Term, a certificate of an 
Authorized Representative of the District setting forth the particulars as to all insurance policies 
maintained by the District pursuant to this Section 6.2 and certifying that such insurance policies 
comply with the provisions of this Section 6.2 and that all premiums then due thereon have been 
paid. 

Section 6.3 Application of Net Proceeds of Insurance. The Net Proceeds of any 
insurance with respect to the Financed Project carried pursuant to Section 6.2 hereof shall be 
applied as provided in Article VII hereof. 

Section 6.4 Advances by the Agency or the Bank. During the Lease Term, in the 
event the District shall fail to maintain the full insurance coverage required by this Lease or shall 
fail to keep the Financed Project in as reasonably safe condition as its operating condition will. 
permit, or shall fail to keep the Financed Project in good repair and good operating condition, the 
Agency or the Bank may (but shall be under no obligation to) take out the required policies of 
insurance and pay the premiums on the same or make the required repairs, renewals and 
replacements; and all amounts advanced therefor by the Agency or the Bank shall become an 
additional obligation of the District to the Agency or the Bank, which amounts, together with 
interest thereon at the Advance Rate, the District agrees to pay on demand. 

ARTICLE VII 
DAMAGE, DESTRUCTION AND CONDEMNATION 

Section 7.1 Damage and Destruction. During the Lease Term, if the Financed 
Project is destroyed or damaged by fire or other casualty to such extent that the claim for loss 
under the insurance policies resulting from such destruction or damage is less than $500,000, the 
Net Proceeds of insurance shall be paid to the District and shall be held or used by the District 
for such purposes as the District may deem appropriate. The District shall not by reason of the 
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payment with respect to such destruction or damage be entitled to any reimbursement from the 
Agency or the Bank or any postponement, abatement or diminution of the Rent. 

If the Financed Project is destroyed or damaged (in whole or in part) by fire or other 
casualty to such extent that the claim for loss under the insurance policies resulting from such 
destruction or damage is $500,000 or more, the District shall promptly give written notice 
thereof to the Agency and the Bank. All Net Proceeds of insurance resulting from such claims 
for losses of $500,000 or more shall be paid to and held by the Bank in a separate trust account, 
to be applied in one or more of the following ways as shall be directed in writing by the District: 

(a) The District may promptly repair, rebuild or restore the facilities damaged or 
destroyed to substantially the same value and condition as they existed prior to such damage or 
destruction, with such changes, alterations and modifications (including the substitution and 
addition of other property) as may be desired by the District, and will not impair operating unity, 
or the value of the Financed Project, and the Bank will apply so much as may be necessary of the 
Net Proceeds of such insurance to payment of the costs of such repair, rebuilding or restoration, 
either on completion thereof or as the work progresses, as certified by the District. 

Any balance of such Net Proceeds remaining after payment of all the costs of such repair, 
rebuilding or restoration shall be transferred by the Bank, at the written request of the District, 
(A) to the Debt Service Account and applied to the payment of the principal of the Note on the 
next payment date or dates thereof, or (B) to the District to be applied to other capital costs. 

(b) Alternatively, at the option of the District, all Net Proceeds of insurance resulting 
from claims for losses specified in the first sentence of the preceding paragraph of $500,000 or 
more may be used to prepay the Note; provided (1) the Note shall be prepaid in whole in 
accordance with the Note Purchase Agreement upon exercise of the Option to Purchase, or (2) in 
the event that less than the total amount outstanding under the Note is to be prepaid, the District 
shall furnish to the Agency a Consulting Architect's Certificate stating (i) that the portion of the 
Financed Project damaged or destroyed is not essential to the District's use or occupancy of the 
Financed Project, or (ii) that the Financed Project has been restored to a condition substantially 
equivalent to its value and condition prior to the damage or destruction. Any balance of Net 
Proceeds after prepayment of the Note in whole shall be transferred to the District to be applied 
to other capital costs. 

Section 7.2 Condemnation. In the event that title to, or the temporary use of, the 
Financed Project or any part thereof shall be taken under the exercise of the power of eminent 
domain by any governmental body or by any person, firm or corporation acting under 
governmental authority, the District shall be obligated during the Lease Term to continue to pay 
Rent. In the event the Net Proceeds from any award made in such eminent domain proceedings 
is less than $500,000, all of such Net Proceeds shall be paid to the District and shall be held or 
used by the District for such purposes as the District may deem appropriate. In the event the Net 
Proceeds from any award in such eminent domain proceedings is $500,000 or more, the District 
will cause the Net Proceeds received by it from such award to be paid to and held by the Bank in 
a separate trust account, to be applied in one or more of the following ways as shall be directed 
in writing by the District: 
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(a) The restoration of the Financed Project to substantially the same value and 
condition as it existed prior to such condemnation; or 

(b) The prepayment of the Note; provided that no part of any such condemnation 
award may be applied for such prepayment unless (1) the Note shall be prepaid in whole in 
accordance with the Note Purchase Agreement upon exercise of the Option to Purchase, or (2) in 
the event that less than the total amount outstanding under the Note is to be prepaid, the District 
shall furnish to the Agency a Consulting Architect's Certificate stating (i) that the portion of the 
Financed Project taken by such condemnation proceedings is not essential to the District's use or 
occupancy of the Financed Project or (ii) that the Financed Project has been restored to a 
condition substantially equivalent to its value and condition prior to the taking by such 
condemnation proceedings. 

In the event the District elects the option set forth in subparagraph (a) above, the Bank 
will apply so much as may be necessary of the Net Proceeds of such condemnation award to 
payment of the costs of such restoration, acquisition or construction, either on completion or as 
the work progresses. 

In the event the Net Proceeds from any award made in any eminent domain proceedings 
is $500,000 or more, within 30 days from the date of a final order in any eminent domain 
proceedings granting condemnation, the District shall direct the Agency in writing which of the 
ways specified in this Section 7 .2 the District elects to have the condemnation award applied. 
Any balance of the Net Proceeds of the award in such eminent domain proceedings remaining 
after payment of all the costs of such restoration, acquisition, construction or prepayment of the 
Note shall be transferred to the Debt Service Account to be applied by the Bank to the payment 
of the principal of the Note on the next payment date or dates thereof, or in the event of 
prepayment of the Note in whole, shall be transferred to the District to be applied to other capital 
costs. 

Section 7.3 No Liens. During the Lease Term, all items acquired in the repair, 
rebuilding or restoration of the Financed Project shall be deemed a part of the Financed Project. 
The District shall confirm the interests of the Agency in order to put the Agency in a position 
equivalent to its positions prior to the damage, destruction or condemnation. The District hereby 
warrants such acquired property shall have no liens or encumbrances other than Permitted 
Encumbrances, subject to the District's right to contest any such liens or encumbrances pursuant 
to Section 6.1. 

Section 7.4 Investment of Net Proceeds. Any Net Proceeds of insurance or a 
condemnation award held by the Bank pending restoration, repair or rebuilding of the Financed 
Project shall be invested in Investment Securities. The earnings or profits on such investments 
shall be considered part of the Net Proceeds except to the extent required to be deposited into the 
Rebate Fund. 
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ARTICLE VIII 
SPECIAL COVENANTS AND PROVISIONS 

Section 8.1 Right of Access. During the Lease Term, the District agrees that the 
Agency and the Bank and any of their duly authorized agents shall have the right, during the 
District's regular business hours and after providing at least 48 hours prior written notice, to 
enter, examine and inspect the Financed Project for any reasonable purpose. The District further 
agrees that, if the District is in default under this Lease, the Agency and the Bank and their duly 
authorized agents shall have such rights of access to the Financed Project as may be reasonably 
necessary for the proper maintenance thereof. 

Section 8.2 No Discrimination. During the Lease Term, the District will lawfully 
operate the Financed Project as part of its convention and meeting facility, free of unlawful 
discrimination. 

Section 8.3 District and Agency to Maintain Existence; Restrictions on Transfer. 
During the Lease Term, neither the Agency nor the District will reorganize or merge with any 
other entity, nor will the Agency sell or otherwise dispose of any part of the Financed Project 
without the prior written consent of the District and the Bank. Neither the Agency nor the 
District will take any action to cause its existence to be abolished. The Financed Project shall be 
leased by the District and operated by the District and no other person or entity shall be 
responsible for such management, except as provided in the Condominium Documents, and 
otherwise with the prior written consent of the Agency. Any agreement with an independent 
management firm to operate or provide management services to the District shall require the 
prior written approval of the Agency. No disposition of the Financed Project or agreement with 
regard to the Financed Project shall be approved if such disposition or agreement will adversely 
affect the validity of the Note, or the exclusion from gross income of interest on the Note for 
federal income tax purposes. · 

Section 8.4 Environmental Covenants. 

(1) During the Lease Term, the District will not cause or permit any 
Hazardous Substance to be brought upon, kept, used or generated by the District, its 
agents, employees, contractors or invitees, in the operation and occupation of the 
Financed Project, unless the use or generation of the Hazardous Substance is necessary 
for the prudent operation thereof and no functional and reasonably economic 
nonhazardous substance or process which does not generate Hazardous Substances can 
be used in place of the Hazardous Substance or the process which generates the 
Hazardous Substances. 

(2) During the Lease Term, the District will, with respect to the Financed 
Project, at all times and in all respects comply with all Environmental Laws. The 
District's duty of compliance with Environmental Laws includes, without limitation, the 
duty to undertake the following specific actions: (i) the District will, at its own expense, 
procure, maintain in effect, and comply with all conditions of any and all permits, 
licenses and other governmental and regulatory approvals required by all Environmental 
Laws, including, without limitation, permits required for discharge of (appropriately 
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treated) Hazardous Substances into the ambient air or any sanitary sewers serving the 
Financed Project; and (ii) except as discharged into the ambient air or a sanitary sewer in 
strict compliance with all applicable Environmental Laws, any and all Hazardous 
Substances to be treated and/or disposed by the District from the Financed Project will be 
removed and transported solely by duly licensed transporters to a duly licensed treatment 
and/or disposal facility for final treatment and/or disposal (except when applicable 
Environmental Laws permit on-site treatment or disposal in a sanitary landfill). 

Section 8.5 Further Assurances. During the Lease Term, the District and the Agency 
agree that they will, from time to time, execute, acknowledge and deliver, or cause to be 
executed, acknowledged and delivered, such supplements hereto and such further instruments as 
may reasonably be required for carrying out the intention of or facilitating the performance of 
this Lease. 

Section 8.6 Authority of Authorized Representative of the District. Whenever 
under the provisions of this Lease the approval of the District is required, or the Agency is 
required to take some action at the request of the District, such approval or such request shall be 
made by the Authorized Representative of the District unless otherwise specified in this Lease 
and the Bank or the Agency shall be authorized to act on any such approval or request and the 
District shall have no complaint against the Agency as a result of any such action taken. 

Section 8.7 Covenant as to Litigation. During the Lease Term, the District and the 
Agency shall keep each other fully informed of any threats, claims or pending litigation relating 
to this Lease. 

Section 8.8 No Third-Party Beneficiaries. This Lease is made for the sole benefit of 
the District and the Agency, and no other person or persons shall have rights or remedies 
hereunder except to the extent specifically provided herein and in the Note Purchase Agreement. 
The District and the Agency shall owe no duty to any claimant for labor performed or material 
furnished with respect to the Financed Project. 

Section 8.9 Continuing Disclosure. During the Lease Term, the District and the 
Agency agree to execute and comply with the terms of any Continuing Disclosure Undertaking 
that may be required with respect to the Note. 

Section 8.10 Additional Debt of the District. During the Lease Term, the District 
may not grant a senior lien on the Tax Receipts. In addition, the District may not provide a 
parity pledge of its Tax Receipts to any other obligation unless the most recently audited 
financial statements of the District provide Tax Receipts equal to at least 1.75 times maximum 
annual debt service coverage of the combined annual obligations under the Lease, any other 
outstanding parity obligations and the annual payments for the proposed obligations and no 
material adverse impairment of the cash flow is known or forecast. 

Nothing herein contained shall prevent the District from issuing obligations which are a 
charge upon the Tax Receipts junior or inferior to the payment obligations required by this 
Lease. 
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Section 8.11 Financing Statements. During the Lease Term, the District shall cause 
financing statements and continuation statements relating to the Tax Receipts to be filed, in such 
manner and at such places as may be required by law to fully protect the security of the Bank and 
the right, title and interest of the Agency and the Bank in and to the Tax Receipts or any part 
thereof. From time to time, the Agency may, but shall not be required to, obtain an opinion of 
counsel setting forth what, if any, actions by the District or Agency should be taken to preserve 
such security. The District shall execute or cause to be executed any and all further instruments 
as may be required by law or as shall reasonably be requested by the Agency or the Bank, and 
shall furnish satisfactory evidence to the Agency and the Bank of filing and refiling of such 
instruments and of every additional instrument that shall be necessary to preserve the security of 
the Bank and the right, title and interest of the Agency and the Bank in and to the Tax Receipts 
or any part thereof until the principal of and interest on the Note issued under the Note Purchase 
Agreement shall have been paid. The Agency shall execute or join in the execution of any such 
further or additional instruments, if necessary, and file or join in the filing thereof at such time or 
times and in such place or places as will preserve such security and right, title and interest until 
the aforesaid principal and interest shall have been paid. In the execution or filing of any such 
further additional instruments, the Agency may, but shall not be required to, obtain an opinion of 
counsel on which the Agency shall be entitled to rely. Financing statements shall be terminated 
upon an Event of Nonrenewal. 

Section 8.12 Lease Contingency Fund. The District hereby agrees to presently budget 
and commit $350,000 to be held by the District in a fund to be called the "Lease Contingency 
Fund." 

(a) $250,000 of the Lease Contingency Fund shall be held as the sole source of 
payment for reasonable attorneys' fees, costs and expenses incurred by the Agency as a result of 
any claims for bodily injury or property damage, other than property insured, made against the 
Agency that arise from the negligent acts or omissions of the District, and to reimburse the 
Agency for the cost of any increased insurance premiums incurred by the Agency resulting solely 
from its acquisition of the Financed Project or issuance of the Note. The Agency and the District 
agree to seek and use insurance proceeds prior to use of the Lease Contingency Fund. 

(b) $100,000 of the Lease Contingency Fund shall be held as the sole source of 
payment for reasonable fees, costs, expenses, losses and liabilities of the Bank relating 
specifically to the Financed Project. 

( c) The Agency and the Bank shall provide to the District evidence of all expenses to 
be paid from the Lease Contingency Fund. The District shall pay all such amounts owed to the 
Agency or the Bank, as applicable, within thirty (30) days of evidence of such expenses being 
submitted unless the District disputes such expenses. In the event of a dispute, the Executive 
Director of the District and/or the Executive Director of the Agency and the President of the 
Bank, as applicable, shall meet and attempt to resolve the dispute. In the event the dispute is not 
resolved the Boards of the District and/or the Agency and applicable Bank representatives shall 
meet to resolve the dispute. Any amounts due after resolution of a dispute shall be paid within 
thirty (30) days of such resolution. 
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(d) The $250,000 held for reasonable attorneys' fees, costs and expenses of the 
Agency in Section 8.12(a) shall survive for five (5) years beyond the termination of this Lease, 
and if funds remain in the Lease Contingency Fund five (5) years after the termination of the 
Lease, such funds shall be released to the District. Following expiration or termination of this 
Lease, the District shall have no obligation to the Agency or the Bank, other than as specially 
provided and budgeted for in Section 8.12(a). The obligations to the Bank under Section 8.12(b) 
do not survive termination of this Lease. 

Section 8.13 Additional Covenants. The District covenants that, during the Lease 
Term, it will: 

(a) neither sell nor otherwise dispose of any property essential to the proper operation 
of the Financed Project or the maintenance of the Tax Receipts of the District, except as provided 
for in this Lease or the Note Purchase Agreement. This Section does not prohibit the District 
from selling or otherwise disposing of any property deemed to be surplus by the District. The 
District will not enter into any lease or agreement that impairs or impedes the operation of the 
Financed Project by the District or that impairs or impedes the rights of the Bank with respect to 
the Tax Receipts of the District; 

(b) subject to the provisions of this Lease and the Condominium Documents, 
continue to operate the Financed Project in good repair and in an efficient and economical 
manner, making necessary and proper repairs and replacements so that the rights and security of 
the Bank will be fully protected and preserved; 

(c) maintain proper accounts in accordance with generally accepted accounting 
principles of transactions relating to the Tax Receipts of the District; and 

( d) keep or cause to be kept proper books of record and account in which full, true 
and correct entries will be made of all dealings or transactions of, or in relation to, the business 
and affairs of the District in accordance with generally accepted accounting principles. 

(e) provide annual audited financial statements to the Agency and the Bank within the 
earlier of 30 days of issuance or 270 days from fiscal year end. 

(f) provide annual budget to the Agency and the Bank upon acceptance and approval 
by the District Board. 

(g) Maintain primary operating accounts and supporting bank services with the Bank. 

ARTICLE IX 
ASSIGNMENT, SUBLEASING, PLEDGING AND SELLING 

Section 9.1 Assignment and Subleasing. The District may not assign, transfer, 
encumber or sublease its rights to the Financed Project or this Lease except with the prior written 
consent of the Agency and the Bank, and subject to each of the following conditions: 

(a) No assignment or subleasing shall relieve the District from primary liability for 
any of its obligations hereunder, and in the event of any such assignment or subleasing, the 
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District shall continue to remain primarily liable for payment of the Rent as specified in Section 
5.3 hereof and for performance and observance of the other covenants and agreements on its part 
herein provided. 

(b) No assignment or subleasing shall impair the exemption of interest on the Note 
from federal income taxation or the validity of the Note under State law. 

(c) The assignee or sublessee shall assume in writing the obligations of the District 
hereunder to the extent of the interest assigned or subleased. 

(d) The District shall, within 30 days after the delivery thereof, furnish or cause to be 
furnished to the Agency and the Bank a true and complete copy of each such assumption of 
obligations and assignment or sublease, as the case may be. 

Section 9.2 Restrictions on Sale by Agency. The Agency agrees that, except as set 
forth in Article XI hereof or the Note Purchase Agreement, it will not sell, convey, mortgage, 
encumber or otherwise dispose of any part of the Financed Project ( or its interest therein), so 
long as there is no event of default that has not been cured or an Event of Nonrenewal has not 
occurred. 

ARTICLEX 
EVENTS OF DEFAULT AND REMEDIES 

Section 10.1 Events of Default Defined. The following shall be "events of default" 
under this Lease and the term "event of default" shall mean, whenever it is used in this Lease, 
any one or more of the following events: 

(a) Failure by the District to make any payment of Rent (following appropriation of 
such Rent as provided in Section 5.1) when the same shall become due and payable. 

(b) Failure by the District to observe and perform any covenant, condition or 
agreement on its part to be observed or performed under this Lease during the term hereof, other 
than as referred to in subsection (a) of this Section, for a period of 30 days after written notice, 
specifying such failure and requesting that it be remedied, given to the District by the Agency or 
the Bank, provided, however, that in the event that such failure cannot reasonably be remedied 
within such 30 day period, the District has commenced such remedy during such 30 day period 
and diligently and continuously prosecutes the same to completion. 

( c) The failure by the District promptly to commence proceedings to lift any 
execution, garnishment or attachment of such consequence as will impair its ability to carry on 
its operations at the Financed Project or to make any payments under this Lease, or the filing by 
the District of a petition seeking a composition of indebtedness under any applicable law or 
statute of the United States of America or of the State. 

(d) The District admits insolvency or bankruptcy or its inability to pay its debts as 
they mature,' or makes an assignment for the benefit of creditors or applies for or consents to the 
appointment of a trustee or receiver for the Financed Project or if bankruptcy, reorganization, 
arrangement, insolvency or liquidation proceedings, or other proceedings for relief under any 
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bankruptcy law or similar law for the relief of debtors, are instituted by or against the District 
(other than bankruptcy proceedings instituted by the District against third parties), and if 
instituted against the District are allowed against the District or are consented to or are not 
dismissed, stayed or otherwise nullified within ninety days after such institution. 

(e) An event of default caused by actions of the District under the Note Purchase 
Agreement shall have occurred and be continuing. 

Section 10.2 Remedies on Default. Whenever any event of default referred to in 
Section 10.1 hereof shall have occurred and is continuing, and any applicable cure period has 
expired, the Agency, or the Bank, may take any one or more of the following remedial steps: 

(1) The Bank may declare the Rent payable hereunder for the remainder of the 
Initial Term or the Renewal Term then in effect to be immediately due and payable, 
whereupon the same shall become due and payable. In no event shall the District be 
liable in an amount greater than the Rent payable for the remainder of the Initial Term or 
the Renewal Term then in effect. 

(2) The Agency or the Bank may terminate the Lease Term and provide the 
District notice to vacate the Financed Project, or any portion thereof. 

(3) The Agency or the Bank may reenter, repossess, lease part or all of the 
Financed Project to the extent permitted by law, and apply the proceeds thereof to the 
District's obligations hereunder. 

(4) The Agency or the Bank may take whatever action at law or in equity as 
may appear necessary or desirable to collect the amounts then due and thereafter to 
become due, or to enforce performance or observance of the obligations, agreements, or 
covenants of the District creating the Event of Default. 

In the event that the District fails to make any payment required hereby, the payment so 
in default shall continue as an obligation of the District until the amount in default shall have 
been fully paid. 

Any moneys received by the Agency or the Bank from the exercise of any of the above 
remedies, after reimbursement of any reasonable costs incurred by the Agency and the Bank in 
connection therewith, shall be applied to satisfy the District's obligations hereunder. 

Notwithstanding the exercise of any remedy, the Agency the Bank may make any 
disbursements after the happening of any one or more events of default without thereby waiving 
their right to accelerate payment of Rent and without liability to make other or further 
disbursements. 

Section 10.3 No Duty to Mitigate Damages. Neither the Bank nor the Agency shall be 
required to do any act whatsoever or exercise any diligence whatsoever to mitigate the damages 
to the District if an event of default shall occur hereunder. 
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Section 10.4 No Remedy Exclusive. No remedy herein conferred upon or reserved to 
the Agency or the Bank is intended to be exclusive of any other available remedy or remedies, 
but each and every such remedy shall be cumulative and shall be in addition to every other 
remedy given under this Lease or now or hereafter existing at law or in equity or by statute. No 
delay or omission to exercise any right or power accruing upon any default shall impair any such 
right or power or shall be construed to be a waiver thereof, but any such right or power may be 
exercised from time to time and as often as may be deemed expedient. 

Section 10.5 No Additional Waiver Implied by One Waiver. In the event any 
agreement contained in this Lease should be breached by any party and thereafter waived by any 
other party, such waiver shall be limited to the particular breach waived and shall not be deemed 
to waive any other breach hereunder. 

ARTICLE XI 
OPTIONS TO PURCHASE 

Section 11.1 General Option to Purchase Financed Project. The District is hereby 
granted the option to purchase the Financed Project and to terminate the Lease Term at any time 
prior to the expiration of the Lease Term (collectively, the "Option to Purchase"). This Option 
to Purchase shall survive the termination of the Lease Term, as provided in Section 11.5 below. 
To exercise such Option to Purchase the District shall give written notice to the Agency, which 
shall specify the date of closing such purchase, which date shall be not less than forty-five (45) 
days from the date such notice is mailed. The District shall make arrangements satisfactory to 
the Bank for giving any required notice of prepayment relating to the Note. 

Section 11.2 Purchase Price. The purchase price payable by the District in the event 
of its exercise of the Option to Purchase granted in Section 11.1 shall be the sum of the 
following: 

(a) An amount of money or Government Obligations which will be sufficient to 
either (at the District's option): (i) defease or prepay the Note in whole or any instrument issued 
to refund the Note on the specified prepayment date, including without limitation, principal, all 
interest to accrue to said prepayment date and prepayment premium and expenses; or (ii) to pay 
the principal of and interest on the Note or any instrument issued to refund the Note to and 
including the maturity date or dates thereof; and 

(b) An amount equal to the Agency's Fees and Expenses and the Bank Fees and 
Expenses accrued and to accrue until the final payment of the Note or any instrument issued to 
refund the Note; and 

( c) The sum of $10 for the Financed Project. 

Section 11.3 Option to Purchase Following Full Payment or Defeasance of the 
Note. Provided that the Note and any instrument issued to refund the Note shall have been paid 
in full or defeased in full, the District shall have the Option to Purchase the Financed Project. 
The District shall provide notice to the Agency of the exercise of its Option to Purchase under 
this Section 11.3 within sixty (60) days of full payment or defeasance of the Note. The closing 
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of the Option to Purchase shall take place within thirty (30) days following such notice. The 
purchase price payable by the District shall be the sum of the following: 

(a) An amount equal to any unpaid Agency's Fees and Expenses; and 

(b) The sum of $10 for the Financed Project. 

Section 11.4 Conveyance on Purchase. At the closing of any purchase pursuant to 
this Article XI, the Agency will, upon receipt of the purchase price, deliver to the District such 
documents and instruments as are reasonably requested by the District conveying to the District 
the Financed Project, in "as is" condition, free and clear of all liens, claims and encumbrances 
other than the Permitted Exceptions. The Agency shall convey the Financed Project to the 
District by special warranty deed. Additionally, the Agency and District will execute and record 
a termination of this Lease Agreement in the real property records of Ada County, Idaho. 

The District, the Agency, and the Bank shall cooperate in executing such documents as 
are reasonably necessary to accomplish the purpose of this paragraph. 

Section 11.5 Survival of Option to Purchase. The Option to Purchase the Financed 
Project pursuant to Section 11. 1 and Section 11.3 shall survive the termination of the Lease Term 
and this Lease for a period of ninety (90) days following the time at which the Note or any 
instrument issued to refund the Note ceases to be outstanding. 

Section 11.6 Recording of Option. On or before the Effective Date, but prior to 
recording this Lease, the parties shall memorialize this Option to Purchase in a separate Option 
to Purchase Agreement and shall record such separate Option to Purchase Agreement in the real 
property records of Ada County, Idaho 

ARTICLE XII 
COVENANTSINEVENTOFNONRENEWAL 

Section 12.1 Cooperation Regarding Easements in Event of Nonrenewal. If an 
Event of Nonrenewal occurs and an Option to Purchase under Article XI has not been exercised, 
the Agency and the District hereby agree to cooperate in granting easements, licenses or the like 
to ensure access by both parties and their users from the Boise Centre to all portions of the 
Project. 

ARTICLE XIII 
MISCELLANEOUS 

Section 13.1 Notices. All notices, certificates or other communications hereunder shall 
be sufficiently given and shall be deemed given when mailed by registered mail, postage prepaid, 
addressed as follows: 

LEASE AGREEMENT- 21 
05125.0016.6455980.22 



000095

If to the District: 

With a copy to: 

With a copy to: 

If to the Agency: 

With a copy to: 

If to the Bank: 

Greater Boise Auditorium District 
P.O. Box 1400 
Boise, Idaho 83701 
Attention: Pat Rice, Executive Director 
Facsimile: 208.336.8803 

Kimberly D. Maloney 
Givens Pursley LLP 
601 W. Bannock 
Boise, Idaho 83701 
Facsimile: 208.388. 1300 

Nicholas G. Miller 
Hawley Troxell Ennis & Hawley LLP 
877 Main Street, Suite 1000 
Boise, Idaho 83702 
Facsimile: 208.9545241 

Urban Renewal Agency of Boise City, Idaho 
aka Capital City Development Corporation 
121 N. 9th Street 
P.O. Box 987 
Boise, Idaho 83702 
Attention: John Brunelle, Executive Director 
Facsimile: 208.384.4267 

Ryan P. Armbruster 
Elam & Burke, P.A. 
251 E. Front Street, Suite 300 
P.O. Box 1539 
Boise, Idaho 83701-1539 
Facsimile: 208.384.5844 

The Agency, the District, and the Bank may, by notice hereunder, designate any further 
or different address to which subsequent notices, certificates, or other communications shall be 
sent. 

Section 13.2 Binding Effect. This Lease shall inure to the benefit of and shall be 
binding upon the District and the Agency and their respective successors and assigns, subject, 
however, to the limitations contained herein. 

Section 13.3 Severability. In the event any provision of this Lease shall be held invalid 
or unenforceable by any court of competent jurisdiction, such holding shall not invalidate or 
render unenforceable any other provision hereof. 
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Section 13.4 Amendments, Changes. Except as otherwise provided in this Lease or in 
the Note Purchase Agreement, this Lease may not be effectively amended, changed, modified, 
altered or terminated without the written consent of the District, the Agency, and the Bank. 

Section 13.5 Execution in Counterparts. This Lease may be executed in several 
counterparts, each of which shall be an original and all of which shall constitute but one and the 
same instrument. 

Section 13.6 No Offsets. The District shall pay all payments required hereunder, 
without abatement, deduction, offset or setoff other than those herein expressly provided. The 
District waives any and all existing and future claims and offsets against any payments required 
hereunder. 

Section 13.7 Recording. The District shall cause this Lease and every assignment and 
modification hereof or an appropriate and sufficient memorandum thereof to be recorded in the 
office of the Recorder of Ada County, Idaho. 

Section 13.8 Governing Law. This Lease shall be governed and construed in 
accordance with the law of the State. 

Section 13.9 Surrender and Holding Over. At the end of, or the termination of, the 
Lease Term, unless one of the Options to Purchase is exercised, the District shall surrender and 
deliver to the Agency the possession of the Financed Project, together with all improvements 
constructed with Net Note Proceeds, free and clear of all liens and encumbrances other than 
Permitted Encumbrances, and in good condition subject to reasonable wear and tear. 

The District shall be only a tenant at sufferance, whether or not the Agency accepts any 
Lease Payments from the District while the District is holding over without the Agency's written 
consent. 

Section 13.10 Limitation of Liability of the District. No covenant or agreement 
contained in this Lease, the Note Purchase Agreement or the Note shall be deemed to be a 
covenant or agreement of any member, director, officer or employee of the District in an 
individual capacity. No recourse shall be had for any claim based on this Lease, the Note 
Purchase Agreement or the Note against any member, director, commissioner, officer or 
employee, past, present or future, of the District or of any successor body as such, either directly 
or through the District or any such successor body, under any constitutional provision, statute or 
rule of law or by the enforcement of any assessment or penalty or otherwise. 

Section 13.11 Limitation of Liability of Agency. No covenant or agreement contained 
in this Lease, the Note Purchase Agreement or the Note shall be deemed to be a covenant or 
agreement of any member, director, commissioner, officer or employee of the Agency in an 
individual capacity. No recourse shall be had for any claim based on this Lease, the Note 
Purchase Agreement or the Note against any member, director, commissioner, officer or 
employee, past, present or future, of the Agency or of any successor body as such, either directly 
or through the Agency or any such successor body, under any constitutional provision, statute or 
rule of law or by the enforcement of any assessment or penalty or otherwise. 

LEASE AGREEMENT - 23 
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IN WITNESS WHEREOF, the Agency and the District have caused this Lease to be 
executed in their respective corporate names as of the date first above written. 

LEASE AGREEMENT - 25 

GREATER BOISE AUDITORIUM DISTRICT 

By: 
Chairman 

URBAN RENEWAL AGENCY OF BOISE CITY, 
IDAHO AKA CAPITAL CITY DEVELOPMENT 
CORPORATION 

By: 
Chairman 
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STATE OF IDAHO ) 
) ss. 

County of Ada ) 

On this day of __________ ____ before me, 
______________ , a Notary Public in and for said State, personally 
appeared __________ , known or identified to me to be the Chairman of the 
Board of Directors of the Greater Boise Auditorium District, and the person that executed the 
within instrument on behalf of the Greater Boise Auditorium District, and acknowledged to me 
that the Greater Boise Auditorium District executed the same. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the 
day and year in this certificate first above written. 

Notary Public for Idaho 
Residing at _____________ _ 
My commission expires _________ _ 

STATE OF IDAHO ) 
) ss. 

County of Ada ) 

On this day of __________ ____ before me, 
______________ , a Notary Public in and for said State, personally 
appeared __________ , known or identified to me to be the Chairman of the 
Board of Commissioners of the Urban Renewal Agency of Boise City, Idaho aka Capital City 
Development Corporation, and the person that executed the within instrument on behalf of the 
Urban Renewal Agency of Boise City, Idaho aka Capital City Development Corporation, and 
acknowledged to me that the Urban Renewal Agency of Boise City, Idaho aka Capital City 
Development Corporation executed the same. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the 
day and year in this certificate first above written. 

Notary Public for Idaho 
Residing at _____________ _ 
My commission expires _________ _ 

LEASE AGREEMENT - 26 
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APPENDIX A 

DEFINITIONS 

"Act" means Chapter 49, Title 67, Idaho Code, as amended. 

"Advance Rate" means the Bank's prime rate plus 4.00%. 

"Agency" means the Urban Renewal Agency of Boise City, Idaho aka Capital City Development 
Corporation, an independent public body politic and corporate constituting a public 
instrumentality of the State, organized and operating as an urban renewal agency of the City of 
Boise City under the Urban Renewal Law or any public corporation succeeding to its rights and 
obligations as permitted under this Lease. 

"Agency Board" means the Board of Commissioners of the Agency. 

"Agency Fees and Expenses" means a financing fee, payable upon issuance of the Note, and 
only if such Note is issued, in the amount of $40,000, less a credit for the $5,000 pre-financing 
fee and for so long as the Note, or any instrument issued to refund the Note, shall be outstanding 
and the Lease is in effect, an annual fee payable on December 1 of each year in arrears in the 
amount of $5,000, and the actual reasonable and necessary out-of-pocket expenses incurred by 
Agency in connection with the Note and/or the ownership of the Financed Project. 

"Acquisition Fund" means the Construction Fund created by the Note Purchase Agreement. 

"Assignment of Purchase Agreement" means the Assignment of Purchase Agreement entered 
into between the District and the Agency whereby the District assigns, and the Agency accepts 
the assignment of, the District's right to purchase the Financed Project under the Purchase 
Agreement. 

"Authorized Representative" means, in the case of the Agency, the Executive Director and the 
Chair, in the case of the District, the Executive Director and the Chair, and, when used with 
reference to the performance of any act, the discharge of any duty or the execution of any 
certificate or other document, any officer, employee or other person authorized to perform such 
act, discharge such duty, or execute such certificate or other document. 

"Bank" means Wells Fargo Bank, N.A., being the purchaser of the Note. 

"Bank Fees and Expenses" means the reasonable and necessary fees and expenses of the Bank in 
connection with the Note as set forth in the Note Purchase Agreement 

"Boise Centre" means the District's existing convention center facilities. 

"Centre Building" means that building to be constructed by the Developer on the South Parcel, 
which contains the Financed Project. 

APPENDIX A: DEFINITIONS - 1 
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"Clearwater Building" means that building to be constructed by the Developer on the West 
Parcel, which shall contain, among other things, meeting space and ancillary facilities to be 
leased or purchased by the District. 

"Code" means the Internal Revenue Code of 1986, as amended, regulations thereunder and 
rulings and judicial decisions interpreting it or construing it. 

"Commencement Date" shall have the meaning given to such term in Section 3.2. 

"Condominium Documents" means the Condominium Plat and Condominium Declaration for 
the City Center Plaza, which will govern the Financed Project. 

"Consulting Architect" means the architect or engineer as may be designated by the Agency, or 
the District, acting as agent of the Agency, in writing. 

"Consulting Architect Certificate" means an opinion or report signed by the Consulting 
Architect. 

"Continuing Disclosure Undertaking" shall mean a Continuing Disclosure Undertaking with 
respect to the Note, executed by the District, and dated the date of delivery of the Note. 

"Costs of Issuance" means the fees and expenses of issuance, sale and delivery of the Note, 
including, but not limited to (i) expenses incurred by the Agency and the District in connection 
with the issuance, sale and delivery of the Note and in connection with the preparation and 
execution of the Lease, and the Note Purchase Agreement, the fees and expenses of the Bank in 
connection with the issuance of the Note, bond insurance premiums, if any, title insurance, rating 
agency, legal, underwriting, consulting and accounting fees and expenses and printing, 
photocopying and engraving costs; and (ii) any sums required to reimburse the Agency or the 
District for advances made by either of them for any of the above items. 

"Costs of Issuance Fund" means the Cost of Issuance Fund created by the Note Purchase 
Agreement. 

"Debt Service Account" shall have the meaning set forth in the Note Purchase Agreement. 

"Debt Service Reserve Account" shall have the meaning set forth in the Note Purchase 
Agreement. 

"Debt Service Reserve Payments" shall have the meaning given to such term in Section 5.3. 

"Deed of Trust" means the Deed of Trust and Assignment of Rents from the Agency to the Bank 
granting a security interest in the Financed Project. 

"Developer" shall mean KC Gardner Company, L.C. 

"District" means the Greater Boise Auditorium District, Ada County, State of Idaho, a public 
body organized and operating as an auditorium district pursuant to Chapter 49, Title 67, Idaho 
Code. 

APPENDIX A: DEFINITIONS - 2 
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"District Board" means the Board of Directors of the District. 

"Effective Date" means the date set forth in the first paragraph of this Lease. 

"Environmental Law" means any federal, state or local environmental statute, regulation, or 
ordinance presently in effect or that may be promulgated in the future as such statutes, 
regulations and ordinances may be amended from time to time, including but not limited to the 
statutes listed below: 

Resource Conservation and Recovery Act of 1976, 42 U.S.C. § 6901 et seq. 

Comprehensive Environmental Response, Compensation, and Liability Act of 1980, 42 
U.S.C. § 9601 et seq. 

Clean Air Act, 42 U.S.C. § 7401 et seq. 

Federal Water Pollution Control Act (Clean Water Act of 1977), 33 U.S.C. § 1251 et seq. 

Federal Insecticide, Fungicide, and Rodenticide Act (Federal Pesticide Act of 1978), 7 
U.S.C. § 136 et seq. 

Toxic Substances Control Act, 15 U.S.C. § 2601 et seq. 

Safe Drinking Water Act, 42 U.S.C. § 300f et seq. 

"Event of Default" means any of the events specified in Section 10.1 of the Lease to be an Event 
of Default. 

"Event of Nonrenewal" means the failure of the District to enter into a Renewal Term as 
provided in Section 5.l(b) of the Lease, provided that failure to enter into a Renewal Term 
subsequent to the exercise of an Option to Purchase shall not constitute an Event of Nonrenewal. 

"Financed Project" shall mean the condominium units comprising the new ballroom facility, 
related kitchen and ancillary facilities, along with related soft costs and equipment to be 
constructed in the Centre Building. 

"Funds" shall have the meaning set forth in the Note Purchase Agreement. 

"Gardner MDA'' shall mean the Amended and Restated Master Development Agreement 
between the Developer and the District, dated as of November 20, 2014, as such agreement is 
amended from time to time. 

"Government Obligations" shall have the meaning set forth in the Note Purchase Agreement. 

"Grove Plaza" means the plaza between the Project and the Boise Centre. 

"Hazardous Substances" means any substance or material defined or designated as hazardous or 
toxic waste, hazardous or toxic material, a hazardous, toxic or radioactive substance, or other 
similar term, by Environmental Law. 

APPENDIX A: DEFINITIONS - 3 
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"Initial Term" means the initial term of this Lease Agreement commencing on the 
Commencement Date and terminating on the following November 30. 

"Insurance Consultant" means an independent person with recognized expertise on insurance 
matters selected by the District and approved by the Agency and accepted by the Bank. 

"Investment Securities" shall mean any legal investments under the laws of the State of Idaho for 
moneys held hereunder. 

"Lease or Lease Agreement" means this Lease Agreement and any amendments and supplements 
hereto made in conformity with the requirements hereof and of the Note Purchase Agreement. 

"Lease Payment Fund" shall have the meaning set forth in the Note Purchase Agreement. 

"Lease Payments" means the payments required to be made by the District pursuant to Section 
5.3 of this Lease Agreement, and shown on Exhibit A. 

"Lease Payment Date" means the annual payment date occurring in the first month of the 
District's fiscal year and no later than December 31, as agreed to between the Agency, the 
District and the Bank in accordance with Section 5.3 of this Lease Agreement, and as further 
described on Exhibit A to the Lease Agreement. 

"Lease Term" means the Initial Term and any applicable Renewal Term, subject to the 
provisions of this Lease Agreement, no one of which shall exceed one District fiscal year in 
length. 

"Net Note Proceeds" means the Net Note Proceeds as defined in the Note Purchase Agreement. 

"Net Proceeds" means, when used with respect to any insurance payment or condemnation 
award, the gross proceeds thereof less the expenses (including attorneys' fees) incurred in 
collection of such gross proceeds. 

"Note" means the Urban Renewal Agency of Boise City, Idaho aka Capital City Development 
Corporation Lease Revenue Note (Centre Building Project) issued pursuant to the Note Purchase 
Agreement. 

"Note Purchase Agreement" means the Note Purchase Agreement providing for the issuance of 
the Note to be prepared in accordance with the Bank term sheet dated November 20, 2014. 

"Notice of Intent to Renew" means the District's notice of intent to renew the Lease for a 
Renewal Term, as required by Section 5 .1 (b) of this Lease Agreement. 

"Occupancy Expenses" shall have the meaning given to such term in Section 5.3. 

"Option to Purchase" means the Option to Purchase described in Article XI of this Lease 
Agreement and to be recorded pursuant to a separate option purchase agreement between the 
District and the Agency pursuant to which the District is granted an option to purchase the 
Financed Project. 

APPENDIX A: DEFINITIONS - 4 
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"Payment Date" shall have the meaning set forth in the Note Purchase Agreement. 

"Permitted Encumbrances" means, as of any particular time, (i) liens for taxes and special 
assessments on the Financed Project not then delinquent, (ii) this Lease Agreement and the Note 
Purchase Agreement, (iii) the Condominium Documents; (iv) purchase money security interests 
(except with respect to the equipment purchased with proceeds of the sale of the Note), (v) 
utility, access and other easements and rights of way, mineral rights, restrictions and exceptions 
that will not materially interfere with or impair the use of the Financed Project, (vi) mechanics' 
liens, security interests or other encumbrances to the extent permitted in Section 6.1 of this Lease 
Agreement, (vii) such minor defects, irregularities, encumbrances, easements, rights of way and 
clouds on title as normally exist with respect to properties similar in character to the Financed 
Project and as do not in the aggregate materially impair the property affected thereby for the 
purpose for which it was acquired or is held by the Agency or the District, including the 
exceptions to title attached as Exhibit B to this Lease Agreement, or binding agreements to 
remove such easements or encumbrances have been executed, and (viii) other encumbrances 
approved in writing by the District and the Agency prior to the delivery of the Note. 

"Project" means (i) renovation of the District's existing convention center facilities, (ii) 
construction of a ballroom facility and related kitchen, meeting space, ancillary facilities, and an 
elevated concourse attaching the District's existing facilities to the ballroom facility, and (iii) 
purchase of related furniture and equipment. The total estimated cost of the Project is 
$38,000,000. 

"Purchase Agreement" means the Purchase and Sale Agreement for the Centre Facilities, which 
is an agreement for the purchase and sale of the Financed Project entered into by and between 
the District and the Developer; as such agreement has been amended from time to time. 

"Rebate Fund" shall mean the Rebate Fund created in the Note Purchase Agreement. 

"Rebate Fund Payments" shall have the meaning given to such term in Section 5.3. 

"Prepayments" shall have the meaning given to such term in Section 5.3. 

"Renewal Term" means any renewal of this Lease Agreement by the District commencing on 
December 1 following the Initial Term or on any subsequent December 1, and terminating on the 
following November 30. Each Renewal Term shall be for no more than one year in duration. 
The final Renewal Term, if renewed by the District, shall commence December 1, 20_ and 
terminate November 30, 20_, unless this Lease Agreement shall be terminated earlier as 
provided in the Lease. 

"Rent" means Lease Payments, Prepayments, Debt Service Reserve Payments, Rebate Fund 
Payments and Occupancy Expenses, all as defined in Section 5.3. 

"Reserve Requirement" shall mean the lesser of (i) Maximum Annual Debt Service with respect 
to the Note, calculated as of the date of issuance of the Note, (ii) 125% of average annual Debt 
Service on the Note, calculated as of the date of issuance of the Note or (iii) 10% of the 
aggregate principal amount of the Note upon original issuance thereof; provided that the Reserve 
Requirement shall not exceed the amount permitted to be capitalized from the proceeds of the 

APPENDIX A: DEFINITIONS - 5 
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Note under then applicable provisions of federal tax law in order to protect the tax-exempt status 
of interest on the Note. 

"Revenue Fund" shall have the meaning set forth in the Note Purchase Agreement. 

"South Parcel" means the real property upon which the Centre Building will be constructed. 

"State" means the State of Idaho. 

"Tax Receipts" means the amounts representing collections by the Idaho State Tax Commission 
of the hotel/motel room sales tax levied by the District in accordance with Idaho Code Section 
67-4917B. 

"Urban Renewal Law" means the Urban Renewal Law of 1965, constituting Chapters 20 and 
29, Title 50, Idaho Code, inclusive, as amended. 

"West Parcel" means the real property upon which the Clearwater Building will be constructed. 

APPENDIX A: DEFINITIONS - 6 
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EXHIBIT A 

LEASE PAYMENTS 

EXHIBIT A: LEASE PAYMENTS - 1 
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EXHIBITB 

PERMITTED ENCUMBRANCES 

EXHIBIT B: PERMITTED ENCUMBRANCES - 1 
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EXHIBITC 

PETITION EXHIBIT C 

WELLS FARGO TERM SHEET 
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December 11, 2014 

Mr. John Brunelle 
Executive Director 
Capital City Development Corporation 
jbrunelle@ccdcboise.com 

Mr. Patrick Rice 
Executive Director 
Greater Boise Auditorium District 
pat_rice@boisecentre.com 

Cc: eric.a.heringer@pjc.com 
nmiller@hawleytroxell.com 

Dear Mr. Brunelle and Mr. Rice, 

• 

Wells Fargo Bank, N.A. (the "Bank") is pleased to provide this proposed Term Sheet to the Greater Boise 
Auditorium District (the "District") and Capital City Development Corporation ("CCDC"). The proposed 
terms and general conditions are detailed in the "Summary of Proposed Terms and Conditions" and the 
"Response Form" attached as Appendix A. 

Please acknowledge your acceptance of this proposed Term Sheet by signing in the places indicated at the 
conclusion of the "Summary of Proposed Terms and Conditions." 

Wells Fargo is pleased to have the opportunity to support the District on this transaction and we look 
forward to a long and mutually beneficial relationship. 

Sincerely, 

~-k:{7.,J-
Linda K. Armstron~ (J 
VP/Senior Relationship Manager 

Cc: John Self 
Mark Lliteras 

Greater Boise Auditorium District Page 1 Wells Fargo Bank, N.A. 
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OBLIGOR/LESSEE: 

ISSUER/LESSOR: 

LENDER: 

CREDIT FACILITY: 

PURPOSE: 

INITIAL TERM/ 
MANDATORY 
TENDER DATE: 

AMORTIZATION 
&MATURITY: 

INTEREST RA TES: 

AMORTIZATION: 

SECURITY 
AND DOCUMENTATION 

Greater Boise Auditorium District 

Summary of Proposed Terms and Conditions 

Lease Revenue Note 

Greater Boise Auditorium District (the "District"). 

Capital City Development Corporation (the "CCDC"). 

Wells Fargo Bank, N.A. ("Wells" or the "Bank"). 

Up to $23,500,000 for direct purchase, fixed rate, tax-exempt, Lease Revenue 
Note or Notes (the "Note"). 

Neither the Lease nor the Note constitutes indebtedness or multiple fiscal year 
direct or indirect obligation of the District within the meaning of any constitutional 
or statutory debt limitation. Neither the Lease nor the Note will directly or 
indirectly obligate the District to make any payments other than those which may 
be appropriated by the District for each District fiscal year. All obligations of the 
District under the Lease and the Note will terminate at the end of the Lease term 
following an event of non-appropriation. 

Proceeds of the Note will be used to (i) finance the acquisition of condominium 
units containing a new ballroom facility, related kitchen and ancillary facilities 
(see Project description below); (ii) finance acquisition of furniture, fixtures and 
equipment; (iii) fund a debt service reserve fund; and (iv) pay costs of issuance 
(the "Financed Project"). The following is a summary of the Use of Funds: 

Acquire facility: $19.1 million 
FF&E, DS Reserve, COi: $3.4 million - $4.4 million 

Initial term option of either 7 or 10 years. 

Amortization 20 years. The final maturity is not to exceed 120% of the weighted 
average economic life of the assets being financed. 

The Note will contain a Fixed Rate Mode. An indicative interest rate for a 7-year 
term option is 2.25% and for a IO-year option is 2.65% as of October 31, 2014, 
calculated on a 360 day year. 

The Fixed Rate is subject to change according to market conditions. 

The Fixed Rate is subject to adjustment upon a) the occurrence of an event of 
taxability (see taxable rate below) and b) change in the maximum federal corporate 
tax rate. 

Level annual principal and interest payments. Actual due date to be determined 
based on closing date and renewal date of the lease. Based on the terms and rates 
stated in this proposal the principal and interest payment due annually on the 7 
year note would be $1,472,089 and on the 10 year note would be $1,528,900. 

Agreement between Bank and CCDC (the "Agreement") and Deed of Trust and 
Assignment of Rents from CCDC to Bank (the "Deed of Trust") which shall (a) 

Page2 Wells Fargo Bank, N.A. 
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DEBT SERVICE 
RESERVE FUND ("DSRF"): 

LEASE PAYMENT FUND: 

PREPAYMENT 
OPPORTUNITY: 

CLOSING FEE: 

OTHERFEES: 

Greater Boise Auditorium District 

assign annually appropriated Lease revenues paid by the District to CCDC under 
the Lease, and (b) grant a first lien on the Financed Project, until the Note has been 
fully repaid. Deed of Trust shall be junior and subject to an option by the District 
to purchase the Financed Project for $10.00 at the time the Note has been fully 
satisfied, which option will be fully assignable by the District. 

The Lease shall provide that, for each year in which the District renews the Lease, 
the District's obligation to make Lease payments will have a senior lien on the 
District's Room Tax. 

To be funded at closing with Note proceeds in an amount equal to the lesser of the 
following: (i) 10% of the par amount of the Note; (ii) 125 percent of average 
annual debt service on the Note; or, (iii) the maximum annual debt service on the 
Note. Upon each year's renewal of the Lease, if renewed at the sole discretion of 
the District, if there is a deficit in the DSRF based on the balance of the Note, upon 
appropriation the District agrees to replenish the DSRF as required to maintain the 
applicable metric as stated above based on the current balance of the Note. The 
District agrees if non-appropriation occurs all monies in the DSRF fund are 
relinquished and available for application to the Note. 

A fund, subject to the provisions of the documentation, will be established with a 
trustee to the satisfaction of the Bank to which shall be deposited the annually 
appropriated Lease payments in the first month of the District's fiscal year not 
later than December 31st• Said principal and interest payments, in the amounts 
determined upon sale of the Note, shall be deducted from the lease payment fund 
on the date due. 

The District shall pay to the Bank a prepayment fee equal to (i) 3% of the principal 
amount prepaid if payment is received during the first year; (ii) 2% of the principal 
amount prepaid if payment is received during the second year; and (iii) 1 % of the 
principal amount prepaid if payment is received during the third year. There shall 
be no prepayment fee for amounts prepaid after more than three years. 

Closing fee will be .20% of par amount payable at closing. 

Usual and customary for this type of financing to be negotiated, provided that, 
except for an agreed-upon maximum, the District's obligation for any amendment 
fees, termination fees, trustee fees, attorney's fees (bond and Bank), and customary 
language regarding increased costs, capital adequacy and taxes shall not continue 
in the event the Lease is terminated through non-renewal, except for any expenses 
incurred prior to the lease termination and still outstanding. 

Whether or not the transaction is executed, the District will pay all fees and 
expenses relating to the preparation of the financing documentation as incurred up 
to a maximum amount of $60,000.00. The Bank will keep the District informed of 
any expenses incurred on a monthly basis. 

Estimated Fees: 

Bond Counsel 

Bank Counsel 

Trustee 

Real Estate Fees 

Page3 

At cost 

Range of $20,000 to $30,000 

At cost 

At cost 

Wells Fargo Banlc, N.A. 
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General Conditions 

BANKING 
RELATIONSHIP: 

REPORTING 
REQUIRMENTS: 

PRINCIPAL 
FINANCIAL 
COVENANTS: 

INCREASED COSTS AND 
CAPITAL ADEQUACY; 
TAXES: 

TAXABLE RATE/ 
TAXABLE CONVERSION: 

Greater Boise Auditorium District 

Continuance of the District's current banking relationship with Wells Fargo to 
include all primary operating accounts and supporting traditional banking services 
of the District, subject to any public bidding requirements of the District required 
by law not policy. 

Usual and customary for this type of financing, including but not limited to: 

1) Annual audited financial statements to be received within the earlier of 30 
days of issuance or 270 days from fiscal year end. 

2) Annual budget to be received upon acceptance and approval by the District. 

Usual and customary for this type of financing, including but not limited to the 
following; provided, however, the covenants are only in effect during the Lease 
term and will expire at the end of any Lease term following an event of non
appropriation. 

1. The Lease shall provide that if the District renews the Lease, it will timely 
appropriate funds for the Lease Payments, and in the event it does not renew 
the Lease, the District will surrender possession of the Financed Project at the 
end of the current term of the Lease. The District and CCDC shall not allow 
additional liens on the pledged property, other than the lien in favor of the 
Bank. 

2. The District will maintain at all times, key forms of insurance as applicable in 
an amount and form acceptable to the Bank. This may include but not be 
limited to physical damage insurance, earthquake, windstorm/hurricane, flood 
insurance, terrorism insurance, and liability insurance. 

3. Business interruption insurance satisfactory to the Bank will be required that 
would continue full payments to Wells Fargo in the case of impairment of 
District operations, thus mitigating abatement. 

4. Additional Note Test (ANT) - The Lease will require that the District may not 
provide a parity pledge of its room tax revenue to any other obligations unless 
the most recently audited room tax revenue provides a minimum of 1.75 times 
coverage of the combined annual obligations under the Lease, any other 
outstanding parity obligations and the annual payments for the proposed 
obligations and no material adverse impairment of the cash flow is known or 
forecast. The ANT coverage requirement will be a Maximum Annual Debt 
Service (MADS) test. 

All of the requirements under this "General Conditions" category shall apply 
only so long as the Lease is in effect. The District has no post-termination 
obligations. 

Customary for facilities of this type, including, without limitation, prov1S1ons 
concerning increased costs, taxes, changes in capital adequacy, capital 
requirements and other requirements of law (including Dodd-Frank Wall Street 
Reform and Consumer Protection Act and Basel III), or their interpretation, 
illegality, unavailability, and reserves without proration or offset and payments 
free and clear of withholding or other taxes. 

In case of a determination of taxability, the District will prepay the Note within 60 
days with a premium so that the total amount of premium plus interest paid from 

Page4 Wells Fargo Bank, N.A. 
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RATE ADJUSTMENT: 

MANDATORY TENDER: 

CONDITIONS 
PRECEDENT 
TO CLOSING: 

REPRESENTATIONS & 
WARRANTIES: 

EVENTS OF DEFAULT: 

Greater Boise Auditorium District 

the date of taxability through the date of prepayment would be calculated at the 
tax-exempt rate multiplied by a tax-exempt factor currently estimated at 1.429 plus 
any other expenses incurred by the note holder as a result of the determination of 
taxability. Bank willing to offer a taxable rate to apply after a determination of 
taxability so long as the yield to the Bank for the taxable Note is maintained 
equivalent to the yield to the Bank of the tax-exempt Note. 

In order that the note holder maintains a certain tax equivalent yield on its 
investment, the tax-exempt rate is subject to further adjustments (beyond the 
changes outlined in the paragraph above) in the event of further governmental 
legislation which adversely affects the tax equivalent yield to the note holder. 

The Note will be subject to a mandatory tender to the District at the end of the 
initial Fixed Rate Mode. Current scheduled principal redemptions of the Note will 
also be required. 

Usual and customary for transactions of this nature including but not limited to: 

1) Final approval of Bank. 
2) No material adverse change in the assets, operations, condition (financial or 

otherwise) or prospects of the District, nor in the facts and information 
regarding such entities as represented to date prior to Closing. 

3) Receipt of Opinion of Bond Counsel acceptable to the Bank, Bank Counsel 
and Trustee as to the validity of CCDC and District to enter into the 
contemplated transaction cited herein. 

4) Disclosure of any pending or threatened litigation (with such pending or 
threatened litigation acceptable to the Bank). 

5) Execution and delivery of the Lease, Agreement, Deed of Trust and any other 
financing documents and all certificates, authorizations and opinions 
requested in form and substance satisfactory to the Bank, with legal opinions 
to cover such matters as the Bank may require. 

6) Payment of all fees, including but not limited to, appraisal fees, environmental 
report fees, legal fees and closing fees. 

7) Receipt of Judicial Confirmation, satisfactory to Bank, of the District's ability 
under the Idaho Constitution to enter into the Lease. 

Usual and customary for transactions of this type, to include without limitation: (i) 
no declaration of bankruptcy within the past 7 years; (ii) loan documents not 
violating laws or existing agreements or requiring governmental, regulatory or 
other approvals; (iii) no material litigation; (iv) compliance with other laws and 
regulations; (v) to the District's knowledge, no adverse agreements, existing 
defaults or non-permitted liens on the real estate used as security; and (vi) 
financial statements true and correct. 

Usual and customary for transactions of this type, to include without limitation: (i) 
nonpayment of principal, interest, fees or other amounts when due under any of the 
loan documents, if such amounts were appropriated by the District; (ii) non
compliance with any representation or warranty; (iii) violation of any covenant 
continuing beyond any agreed cure period; (iv) default under any other debts; (v) 
bankruptcy or insolvency event or declaration of a moratorium; (vi) unpaid 
judgment; (vii) material adverse change; and (viii) invalidity of any of the loan 
documents. An event of non-appropriation shall not constitute an event of default 
but shall terminate the Lease and allow Bank to exercise the remedies in the 
Agreement and Deed of Trust. 

PageS Wells Fargo Banlc, N.A. 
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DEFAULT RATE 
FOR OVERDUE LEASE 
PAYMENTS: 

FEES, EXPENSES AND 
INDEMNIFICATION: 

FUTURE MODIFICATIONS: 

NO ADVISORY 
OR FIDUCIARY ROLE: 

TRANSFER PROVISIONS: 

LOAN TREATMENT: 

Greater Boise Auditorium District 

Wells Fargo Prime Rate plus 4.00%. 

Whether or not the Agreement is executed, the District will (a) pay all fees and 
expenses relating to preparation of the Bank documents, including fees of Bank 
Counsel unless the Agreement is not executed due to the Bank's withdrawal from 
the transaction at no fault of the District and (b) indemnify the Bank and its 
respective directors, officers and employees against all claims asserted and losses, 
liabilities and expenses incurred in connection with the transaction. This obligation 
will expire at the end of any Lease term following an event of non-appropriation. 
The maximum amount payable to the Bank under this provision will be 
$100,000.00. 

Prior to the execution of the Agreement and the Note, the terms, conditions and 
interest rates herein referenced, the financing and the par amount indicated herein 
and are subject to revision in the discretion of the Bank, including, without 
limitation, in the event that (i) the par amount changes; (ii) the transaction deviates 
materially from what was initially described in conjunction therewith; (iii) the 
proposed financing does not close (other than as a result of action/inaction by the 
Bank); or (iv) events occur resulting in a material disruption of the market. 

CCDC and District acknowledge and agree that: (i) the transaction contemplated 
by this term sheet is an arm's length, commercial transaction between CCDC and 
District and Wells Fargo Bank, N.A., in which Wells Fargo Bank, N.A. is acting 
solely as a principal and is not acting as a municipal advisor, financial advisor or 
fiduciary to the District; (ii) Wells Fargo Bank, N.A. has not assumed any advisory 
or fiduciary responsibility to CCDC and District with respect to the transaction 
contemplated hereby and the discussions, undertakings and procedures leading 
thereto (irrespective of whether Wells Fargo Bank, N.A. or its affiliates have 
provided other services to the District on other matters); (iii) the only obligations 
Wells Fargo Bank, N.A. has to CCDC and District with respect to the transaction 
contemplated hereby expressly are set forth in this term sheet; and (iv) CCDC and 
District has consulted its own legal, accounting, tax, financial and other advisors, 
as applicable, to the extent it has deemed appropriate. 

While the Bank is purchasing the Note for its own account without a current 
intention to transfer them, the Bank reserves the right in its sole discretion to 
assign, sell, pledge or participate interests in the Note without the consent of 
CCDC and/or District, subject to compliance with applicable securities laws. 

Wells Fargo's purchase of the Note is conditioned on its ability to treat the Note as 
a loan for accounting purposes. To achieve this treatment, the following 
conditions must be met: 

1. No rating can be assigned to the Note. 
2. The Note must be delivered in physical form. 
3. The physical Note must carry a legend referencing the transfer restrictions. 
4. Wells Fargo's ability to transfer is limited to certain commercial bank 

Qualified Institutional Buyers. 
5. The Note, if more than one, must have minimum denominations of not less 

than $250,000. 

Page6 Wells Fargo Bank, N.A. 
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EMMA AND RATING 
AGENCY DISCLO~URE: To maintain transparency with its existing note holders and the rating ageqcie~,'. ' , , 

Wells Fargo requests that CCDC and District a) post the Agreement·and Note on a'·.' ::. 
the MSRB's EMMA site following the closing of the transaction, provided that '· '. -.. \ · . 
pricing and certain other i_nformation contained therein, as qirected by the Bank, · · 
shall be redacted prior to such posting and b) deliver relevant financfog d·ocumep.!s-'. ; :, \. : 
to the rating agencies. · --.<: '-r' 

CONFIDENTIALITY: T'1is proposed Te!ll1 Sheet is confidential and proprietary, and terms herein may 
not be disclosed without our prior written consent, except to your professio_nal 
advisors in connection with this Financing or other independent auditors or 
accountants who agree to be bound by such confidentiality requiren;ients, or as ' 
may be required by law. · · · 

Notwithstanding anythjng herein to the contrary, any party hereto may disclose to 
any and all persons, without limitation of any kind the tax treatment or tax · 
structure of this transaction. Furthermore, the parties to this tran_saction may 
disclose, as required by federal or state laws, any information as required to 
comply with such federal or state laws, including the ultimat~ financing 
documents, once executed, which may incorporate the terms of this proposed Term 
Sheet. The parties acknowledge that the contents of this proposed Term Sheet and 
its cover letter may be discussed at a public meeting of the District or CCDC, and 
that such contents will then be part of the public record. Further, if this proposed 
Term Sheet is signed by the District or CCDC, it will become a publ1c document 
subject to public records requests. The Bank agrees that this proposed Term Sheet 
and i~ cover letter may be filed with the court in connection with the District's 
petition for judicial confirmation of the Lease, and that, at such time, the proposed 
Term Sheet and cover letter Will !,ecome a public docqment. 

This "Sµin_mary of Proposed Terms and Conditions" and the "Response Form" attached as Appendix A is for 
discussion purposes only and is not intended to be and should not be construed as an offer, a commitment to enter into 
a direct purchase of the· Note, nor agreement to lend, nor should it be construed as an attempt to establish all ofth~ 
terms and ponditions relating to any loan or credit facility described herein: It is intended only to be indicative of 
certain terms and conditions around which credit approval m~y be sought, and if approved after additional financial 
and leg~! dµe diligence, how the loan documents might be structured, and shall not preclude negotiations over these or 
any other terms and conditions. further, this proposed Tenn Sheet is contingent upon the District's receipt of Judicial 
Confirmation satisfactory to Ba11k, on the District's ability under the Idaho Constitution to enter into a proposed Lease 
Agreement (the "Lease') between CCDC and the District and a financing arrangement of this type. The execution 
versions of agreements containing final terms and conditions, if any, would be subject to approval by District and 
Bank. This proposal is subjectto Wells Fargo formal credit !lpproval process. 

Patripk Rice 
Executive Director 
Greater Boise Auditorium District 

Greater Boise Auditoriwn District Page7 

Jt,. ic;. Ii 
Date 

Wells Fargo Bank, N.A. 

. ,; ·. ~ ' 

, .. 

0S12S.OO 16. 70S0902.4 



000116

As these materials include information related to a bank-purchased bond transaction ("Direct Purchase"), please be advised 
that Direct Purchase is a product offering of Wells Fargo Bank, N.A. or a subsidiary thereof ("Purchaser") as purchaser/ 
investor. Wells Fargo Securities will not participate in any manner in any Direct Purchase transaction between you and 
Purchaser, and Wells Fargo employees involved with a Direct Purchase transaction are not acting on behalf of or as 
representatives of Wells Fargo Securities. Information contained in this document regarding Direct Purchase is for 
discussion purposes only in anticipation of engaging in arm's length commercial transactions with you in which Purchaser 
would be acting solely as a principal to purchase securities from you or a conduit issuer, and not as a municipal advisor, 
financial advisor or fiduciary to you or any other person or entity regardless of whether Purchaser or an affiliate has or is 
currently acting as such on a separate transaction. Additionally, Purchaser, as purchaser / investor, has financial and other 
interests that differ from your interests. In its capacity as purchaser/ investor, Purchaser's sole role would be to purchase 
securities from you (or the issuer in the case of a conduit transaction). Purchaser will not have any duty or liability to any 
person or entity in connection with the information provided herein. The information provided is not intended to be and 
should not be construed as "advice" within the meaning of Section 15B of the Securities Exchange Act of 1934. 

APPENDIX A 

RESPONSE FORM 

THE FOLLOWING INFORMATION WILL BE USED AS A BASIS FOR FURTHER 
DISCUSSION AND POSSIBLE SELECTION OF A BANK TO COMPLETE THE 

PROPOSED FINANCING. 

1. Name of Bank: 

2. Contact Name: 

3. Contact Phone#: 

4. Contact Email: 

Wells Fargo Bank, N.A. 

Linda K. Armstrong 

(208) 393-2009 

linda.k.armstrong@wellsfargo.com 

5. Provide an estimate of the interest rate on the Notes assuming interest rates as of October 
21, 2014 for a 20-year, fixed rate Note. For evaluation purposes, assume a November 1, 
2014 closing date with semi-annual note payments beginning on May 1, 2015. Level 
Amortization: See attached "Summary of Proposed Terms and Conditions." 

6. Provide an estimate of bank closing costs including bank counsel fees if any (CCDC' s Note 
Counsel will be preparing the financing and legal documents): See attached "Summary of 
Proposed Terms and Conditions." 

7. Provide an estimate of any annual, on-going costs to maintain and/or service the Notes: See 
attached "Summary of Proposed Terms and Conditions." 

8. Provide any significant terms, covenants and conditions of the proposed Notes not 
otherwise discussed ( or that are substantially different than what is discussed) in the Term 
Sheet: See attached "Summary of Proposed Terms and Conditions." 

9. Provide a list of no more than five public finance transactions that are similar in size, 
security structure (lease payments subject to appropriation) and/or issuer type to the 
financing contemplated herein. Include issue size, security type, issuer name, repayment 
term and the dated date of issue. 

Greater Boise Auditorium District Page8 Wells Fargo Bank, N.A. 
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Client 
Board of Regents, 
State ofIA, 
University oflowa 

Arvada Fire 
Protection District 

Board of Regents, 
State ofIA, (taxable) 
University of Iowa 

State of South Dakota 
On Behalf of its Bureau 
Of Administration 

Montrose Fire Protection 
District 

Transaction Type 
Direct Purchase/ 
Lease Revenue 

Direct Purchase/ 
Lease Revenue 

Direct Purchase/ 
Lease Revenue 

Direct Purchase/ 
Lease Revenue 

Direct Purchase/ 
Lease Revenue 

Closed 
7/10/2013 
7/10/2013 

3/5/2013 

7/10/2013 

3/5/2014 
3/2/2012 

3/1/2012 

.,. 

Term 
10 
5 

10 

5 

6 
6 

10 

State 
IA 
IA 

co 

IA 

SD 
SD 

co 

Size 
$30,000,000 
$2,450,000 

$9,500,000 

$8,000,000 

$3,019,665 
$2,834,392 

$3,147,575 

10. Provide an affirmative statement to the effect that: "The responding institution qualifies as 
a bank, a qualified institutional buyer, or an accredited investor. The responding institution 

is capable of providing an acceptable letter or certificate indicating that, as the prospective 

purchaser of the Note, it is experienced in transactions such as those related to the Notes 
and that the responding institution is knowledgeable and fully capable of independently 

evaluating the risks involved in investing in the Notes. Further, should the responding 

institution, as the prospective purchaser of the Notes, determine, subsequent to its purchase 

of the Notes, to sell, assign, or transfer the Notes, any such sale, assignment, or transfer will 

be made under these same conditions, constituting what is referred to as a "traveling letter." 
We11s Fargo Bank, N.A. affirms it meets the qualifications as outlined in question #10 of 

this Response Form and will abide by the provisions provided herein as advised and 

confirmed by its Bank Counsel upon review of the documentation for the proposed 
Financed Project. 

Greater Boise Auditorium District Page9 Wells Fargo Banlc, N.A. 
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PETITION EXHIBIT D 

RESOLUTION TO PROCEED WITH JUDICIAL CONFIRMATION 

EXHIBITD 
05125.0016.7072856.8 
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A Rl?:SotU'l'l<JN 017 '!'HE BOARD OF DIR.Effi'ORS 01<' GREAtER BOlSE 
4tinrroruotvi · bts-rrucr; MAK°1Nd FINDINGS · AJ\JD DECLARA rtoNs 
WITH RESPECT. Tb rHE .FIL~O C>'.F A NJ3W ~EtiTlON FOR JUDICiAt 
CONFIRMA Ti ON tN Ti-IE PISTRIGJ, COU~T OF 'rHE. FOURTH JUDI~(AL 
DISTRICT OF THE STATE OF IDAHO, IN AND FOR ADA COUNTYi AND 
fROVlDJWQFORJIBLATEDMATIERs_" . , .. . . . . ., -· , ..... 

WHEREAS, Gteater '13·9ise A,uditQr.ium J)istrlct (the !•pfstrict11) is -an auditorium district 
Mgahj~e~· and,-ope(atifag p~rs,uan{ to. Titl¢' ((>7: Cha pier 49 of the· Id.a.ho Code, as ~trl~~~eq; . 

wtiEREA.S, . the Greater Bo.ise Auditorium District· (the -,·,District''). 'is ·considering 
ado_ptio~. of a res.oh.ition aut~ori_zing fiH~g c:>f a rt~~ Petition for Judicia~ Confirmation· (the "New 
J>etition,,) following denial of '.the District's Petition fcit Jtidicial Confirmation (the ,tln:itial 
J.>etftfrn1;'J ~nder 'Title 1, Cl1qpter 1 ~ o'f the Igaho, C9tle, filed on June 11, '2oi4, in the fourtl1 
JudJd~f p_istric( ¢oµ~1 9f the ·state o~ IdaJ~p: (tiie "District :C.c>urt'') 'imd~r C(ise ·No\ CV OT 
1411320, to confirm the pmyer of the District to enter into :a leas~ agreement, as revised (the 
"R~\d~ecl _Lease") \\'_ith t~c Urbffi1 Rene~al Agency ·or Bois~. CJty, 1<;Iaho, aka Gapital City 
DevQlopm_ent Corporation (the "A,gen·cy''.), the le~se pay~en.~~- from which will secure a revenue 
11qt~ er" sit11Hat in~trnment issued by the _Agqn.cY. (the ''N9te"). The pt1rpoS,e ~f the Jleyised Lease 
is to fh1a~c~ th,e P}irchas~. of certain CQn~om.ini~un 'i\~it~ .containing a :ne.w· _b~llr_96~ facili~y, 
related .kitchen, and an6illary facilities iri the Centre .Building to be constructed south of the 
~X'ist111g U.S. Bank office toWet· in ·ctqse proxin1ity to the Distri~t's ·existing :facilities tQ be 
61?ei:ated: by the D.istticJ,· alohg· Wi01· related soft '9osts an~ ~qt~jp:rn~p°t, plus· rebtted reserv~s ·and 
fiha~1cing C(?Sts (the ~'Pr~ject''),!· 

. WHEREAS, the Pistrict :hel4 a pu,blic peadng pursuant to Idaho Cod~ ·§ 7-130.4 on 
N oveniber 51 2014 ·at 1 :00 p.m. (the "Public Hearing") to consider whether the District should 
aclopt '::1 re~<?l.i.1tio1! auth<'frizing :,he fi.li°:~ ~f the Ne.w: Peti~io1'; 

WiiEReAs·, Pl:ll'SUant io)daho' Cope§§ 7~i304 al}.c\ 1-1306, notice Qf tbe public hearing 
wa.s p1.1biished jn the Idaho Stat~sman in .the main news section, far forward, at least is days 
l)d!)r tc,t11e dqte oJtoe'j,u~fic hearing, and was.prov_ided to':alJ petscms .. requesting siich noti~~\1ja 
certified mail at least 14 d~ys prior to the date of the public hearin~~ 

, Wf!E~AS, the t~stimony pf the :publi.~ Itearlng ~as recqrded and a transcript thereof 
wa$ prepared and delivered to the. Pistr1ct, ~d a copy of s.aid transcript is attached to tbfs 
Resoluti~m as Exhibit A;. 

WHEREAS, members of the Board, .including those 11,9t in. ·attendance at the Pul;>lic 
Hearing,- have had the opportunity to review the transcript and consider the testimony recorded at 
the Pu~l)c. 1-:IC?aring; 

Rt~SOLUTION - 1 
OS 125.0016. 7.073200.2 
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W}IEREA~t members of the Board ·have ·had the opportt1n.ity to ask ·qtfest.ions of staff and 
legal_ cot.irisei"~~d_'liiefe :1~eceiy~d}i~p91ises to' theJt _quesJions:i,~hc¢rhing-~e~ti1no11y at the :Publi<?, 
Heating that was _givc;m in opposition to the 'Project ahd the filing of the New Petition; - . - . ' . ' . ~ . ~- '· 

. ' - ~ . 
WHEREA~, the· Board ,of Directors of the_ District (the ·''Boatd1

') _prevlc;msly .approved a 
~fevelopment agreement _that ~~s eniered fritc(on June· 9; 2014 (the: "Deve16p.m_ent Agreement'1

), 

~e.tween the: Di.~Jr,ict :and ~4~ J\ge~~Y, ptovid~ng foi',_ among ~th~r th_in:gs, ·ih~ aqquisi~~~n of the 
Ptoject, the r¢le 9f the A,ge_qcy ~s -~ '.90119uit issµei, p~y~nent· of ~xperis_e~ iµ1,d th~ j\idicia! 
cpnfirm~tion pn?cess; · · · 
·' . ' . ~- .\, ,;., . . 

_ ·WRERf:AS, 6crlaiti ·i·evisions to ~h~ Dey:eloiJm~~t j.\greem~pt ~ere approve~ by ~h~ 
Bo aid at its meeting oii ,Qctober 151 ·2014. pursi.'.1ai1t. to. that i::ettain Am.ended __ arid ~e~tateg 
}?evelop!nent Agree1~ct'!t {th~ .''.f\nie1~ded af1d ~e~tatec,I D~v~l?pment Agreement;,), and. _it i_s 1n 
the. b~st intcr~st of the_ Ristrict to execute tJ1e· s*n1e up'on atJac.hinertt :of a ~uhstantially fi_i).al forni; 
of the Revh;~d tease; 
~ t .,. 

. . . WI·II;;~AS, the, _Distric! .approved the ,Revised l,e~se_ at _its_ Q~J9be~ 15, io1_4 'me~tfn:g, 
togetl~er with such.changes thereto _appi·oved by the Board Qhairman and p}.{ecutive Dire_ctor .. ~s 
s~1all be 1ieed~d to finance the Proj~ct, and the Bo~rd authorized a copy ofJhe Revised Lease be 
hppeQd.ed tplheNewPethion;. ·- ... .. .., . . . ... ,. ,. -· .. . . . -· 

• j '. • • " ' ~ • • ~ • (' ,. .. ' ~ 

WHI3REAS; the District and the Agency sought proposal_s from certain banks to purchase 
Hie Note: 'to be :iss'i.ted to finance· the Projectand t~ceived ·a nun1b'ei-'of responses and the Revised 
Lciise-tequires tevisions ·to. provide retev;1~t .fi~ancial terius once a bank' is ·selected; ·. · . . ... 

. . 

WHEREAS', the :District d~sfres to authorize fegal coun·se'l and the Execotive.Directot to 
co1-i)ple.te the relevant financial terms in.°the' Reviie4 Le.ase upon sel~~tioiJ, by _the, Di.strict bf~ 
bank, and to atta~h the subshmtiat'~y final Revised Lease to the Amended ~nd Restated 
Deyelopment Agre(?n1,ertt ~nd tile Ne.w PetitiC>n; '. ' ' . ' ' . . . . 

Wi~IERBAS, the Note wiil be repaid tnrough rental payments paid from the District to the 
Ag·ency '.in acct>i'~ari~e ,yi* the Jleviseci I.,,e~se; · · 

WHEREAS, the Board desires'fr> approye the financjng ofth~ Project upon the D1stdct's 
r9_cdpt o_f ~ fav<?r~bJe judg~ent ~nth~ New P~Otio~; · · 

\yHEREAS, "the. Uoard des!.res to appr9ve the New Peti~iori', itj the .foflll att~ched hereto 
as Exhibit B, and lo authorize _the filipg of the New Petition in the District Court jo confirm the 
PC?Wer of the Pistrict. to ent~t into _the Revis~d Leas~ to ~<?.c~_re pa)'lllent of the Agency's· N9te 
financing the- Proje_ct as more p'articul~ly descr.il;>c~ iri the ,Ne-w Petition and _to determine that 
that the Revised Lease is not a debt· or obligation under Article VIII, §3. ·of the Idaho 
Constitutioh; an4 . ·- . ·, . . . . . 

NOW, THEREFORE, IT IS RESOLVED BY THE BOARD AS FOLLOWS: 

RESOLUTION - 2 
05125.9() I 6. 70732Q0.2 
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:S~cliqn). Tl~c .. New ;:Pefitjoi1, iii the f~~l ~tta91}¢d. ~1ere_tq as E~xhibit ~' is Jlereby 
,approy~d, at}~ the, Qhairrnari of th_e Board of the District js authotiz'-'.d to execute 'the verificati~ti 
·or.'tl~e- ·saii1e, togetJ1~t With .suqh 'ch~~1ges as the Chah~'na11 ~f t~·~ Boar~ sh~ll :approv~ ii}. 
consultation with,Distdct legal c_otmsel, .mid Di.$trict leg~ cs,uii~~J .is hereby aiithorjzed to add th~ 
relevant financial tetnis to the Revised Lease once a bai1k is selected, and to :file the New Petition 
<i11 "i,ehak of the'" bis-~ritt ii\. the. bis~ict ;Co\.frt, _ a11d ·to ~~ke\ :~~l Jicti~ns n~~e~s~ry ·with r~sp_e·ct 
thereto in order to obtain a judg1i1ent of' said District Court in accordance With the prayer _of the 
New Petition. ·' .. · ·· 
-~ . ... ,... . ~ ./ .. 

. 'Sectioµ 2. SubJect to the ,e#fry of a_ fi~al .or,der of the bis~'ict _Court co~fiiming· ~h~ 
authority of the Di_strict :a$ d~scribed in the ~ew 'Ifotition,· the Distri9t hereby ·authori.zes the 
Revis.ed Lease: ~µbst~tia!ly in ihf forih approved at the October 15, :2014 rneet"ing with such 
changes as are necessary to provide i:elev~nt finahdai terms orice a bank is selected 16 purch~se, 
the Note .. - · ' 

Se.~tion ~ .. The Distric_t shalI ~xe_cthe:ihe Amended ~1icl R~stated Develdpm~nj Agi;eeinent 
upon revMon Qf the R~vised Lease per Section 1 a_bove. 

' . ~ .. "' ... . .. ... . . . . . . - .. ·- ' .. . . . - .. 

. _Se_diQ1i 4. :If ahy ·~_ection., paragra.ph, pl~use or pfovision :of the foregoing resolutions shall 
for any reason be hefd to be invalid_ or unenforceable, the invalidity. or tinenforceability 'of such 
.section,. pai~_agrapli, .9la~s¢' ¢r prgvi.sion _shaiJ no_t a([e~t ~ny 9f t~~,. reti1~ini_ng prpyis}~n~ ·of th~ 
resolutions. 

PASSED AND ADOPTED by Greater Boise Auditorium District on November 20_, 2014. 
- • • ~' '.. • " - ~ --~ • • • ,. • -~ .. .1 - - • -~ • • " • • ~ , "< • , ' • ' • ' .. .. • 

RESOLlJTIQN - ~ 

OS 12S.OO I 6. 7073200.2 
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-APPROVED AND EXECUTED by the Chairma~ of the Board of Directors .of ti1e 
District, and attest~d by the.Executive Directot or the Secreta1·y of the Board of Director~ of the 
District,_ on this 20tr day of November, 2014. 

APPROVED: 

By: ~,._C=--_lr_-J4:----=.;"--=.---

ATTEST: 

By: 

RESOLUTION - 4 
05125.0016. 7073200.2 
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:RESOLl)TION - 5 

)t~hibit A 

'iic;trilig 'J.)·~~s_cript 
'•' ... . ' 

[att~c4ed] 
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GREATER so:tsE AunirroR:f-r.JM '.n£sTii±cT - PUBLIC HEAA.ING 

BOISE CENTRE. 

~tmLr~ HBJ\.R±~o. 'i{ELI:) -i1'1' ·TaE -PE~ci-i ~00}1 

"t~OVE.:~B~R -~ I 2 9.14 

.i :_00' P it-4!, 

'.ATTENDEES: . ' .-, ~ ' .. ' 

Jim Waik¢r; -o~~e~tqr 

1.Judy Pea;v:$y-;oerr, Director· 
., ,. . .. . .. ' . ' . ' _., 

Peter Oliver; Director 
~ - ' . 

Steve Berch; Director 

Pat Rice, )3o:i.se Centre 

Ann Mtir;i,e l;)pw~en; B9is'e Cen\;re 

Pab;ick ,j_, ~ii.l~:~·, 9i y-·el,J.S, Pµl;'sq__ey 

s_u·sari EJ:lstlake, _Seci;,e_tary /~teasurer 

RE?01:°l'li:JJ ;4'x'-.: 

~RE;A l'J. CHECK, CSR No. '74.8, RPR 

Notary Public 
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Grciltcr Bolse·Audltorluilt Dbtrlct 
)•l!bllc Uciii-lng~ ~1ISl~.0l4_ - ' - )ioviimbcr s, 2oi4 

Poge2 

:i,. PR ob iinb 1 Nos 1 currcnt1:y s~hedl_lled tbr November 201h,·2oi4. 
~::igo4 
"'' 

2 2 . _ T\1e Board has appob_itcd-Pal Miller of Givens 
3 j Puri;ley fo-conclucUhe bearing. Mr1 Milier will i;mtlino 
·4 'Mr. waiker} l1Ji go alicM _a~1tj 9~11 ihis - ' .. ' .4 th~ ground rule$ for tl\9 hearing. . 
s mci::tirig to order. _We do b~v9_ n qu9r1,11_n, A11d J'm goirig to -5 · Mr. Miller? 
G r~~9 _SOIUC opening re'murkii. . 6 'Mr. MilJer: Thank you, Mr'.' Chairman .. 
1 . _ th~ Board ofbir~ctors of the '(ire~t~r ~oJsc 7 My ll!l_n_l,C i~ J;>11t·Millcr, The ~oard has askecl me 
:0 Au.ditori\1m Oistrict is Qonducting n public hearing to _a ~o ~qnduct this publiq hearing, ',fh{s i1earirig -i_~ i?eing 
9 COJ]Side~ the a_dopti,on 9fa rc's(!luti~n a~thorizirig th¢' _9 c~.~d.uptcd un_der. Idaho C:Q~e! Titl_e 7, ~hapte'r" 1_3, nnd 

j,o .tiling of n_n _am.end~d <>r n new petiti~n. fotju~icial 1~ spco1fi_6i1Uy_ Sec~10,n 13()4, ~u'?_ 3~ o~tl]ot ch~ptc:r, _ . 
11 conftnnation, ,under Title 7, .Chapter ,13, bf the Idaho ~l: . __ To9nr:s_ d!lte1 for the _rc9ord, 1s }'fovembetStb, 
12 .C~de, in the Fourth Ju~lcial 'oi~lrict Court"ofth,~ State· 12 2014, so this puQliC hearing is beingJ1eld 'at least 
i~ of Idaho. ~o· obtniujudidat ·examiriati~J.1 and • . . 1s: · 14 ·aay~ prior t_o the Board's nieeting, \vhich., 11s·t1ic 
14 detenninution oftl1c validity··ora·proposc~ lca~c _3,4 chainn1;tnjust referenced, is curro11Uy soheduJed foi· 
is obl1gution of th~ Districi. - ' .. . . , . . 1s November 20th, '2014: . ·-.. . .. -- • - " . -
16 -- A lease will .be entered into to facilitnte ~6 -.-. -- As the ·chairman just describe,d, the Board_ will 
i 7 i1-cquisition' bf ~<indominiui·n units and a now building 1 ~ consider, 'ut Llml m~t:!iug, Ii reliululiutj autliorlzlng the 
18 contnining rt rieW ballroom facility, re(atcd kitch~n and 18. filing of 1}n ii.mended petition 9r li UC\';, p13ti(ioll, in the 
l!l ancillary f~~ilities (The Projec_t)_ to, imt>rove ~nd expn~d 19 Idnho District Court, ulider ·the judicial coufinnution· 
20 the ni~irict's existing convention center and pu_bU_c _.. 2·i;> law; to obtain.judicfo1 examination and d"et~iminaHon ·oc 
21 'event f11cilities in d()Writown Boise,'specifically, if the - 31 the validity of tho proposed lt:ase oblig4Uons of the'. _,,_ 
22 pr~pos6d trii'nsnoti on' prooeed_s, Copitnl ·City Do'voJopmont 22 'District. Ai! is more spccific,:illy dfSCribe<l hi ihc . 
23 Corporaiion, Urban Renewal 'Agency; would 'issi1e revenue ~.3 notice of thi~ (llCClting that was previously 'published, 
2<1 ,bonds, ·me proceeds of which w(>uld b~ used to acquire - 20: and ·1hnt notice was piiblishcd in 1he Idnho Statesman. 
2·s the project; \vhicli would then b~ ieiised to the District. 2s - Myjob is to ·ensme tbnt thos~ who wlsh tQ - , 

, •,: ~ ' ~ + ,.. ' • ,.. ' 1 ' \" .... • • ' • • , 

~~-----,-,--,-----~----------,---------...,.,..-------------"--_;_..--I 
P<1go_~ Pag~ a 

:,. Th!'! leasa paym·~nl~ would b~·tµ,fdec) pyihe rc.-i'om ~ speak here t9day ~ayo a,n_oj)po~u11ity io ~o so _nnd to 
2 tax', ~nd only t)1e rootn tn_X:, ~nd w,o~ld pay _of~thc bo~1_ds. 2_ keep the m~e)in& focuse~ on its prima1y purpose, 'of 
3 Thi:: Dis-lricl will be rcqueslcd to detem1ine that the. 3 allowing the Board to hear from lmc,·cstcd c1tizc11s or 
4 'le~se i.i_1.1ot an indebtedness ofliabi_lit/oftl1e.· . .~ .citizen~ group$; . ' . .. , . . • ·. 
s Distdct, as definea iin_dcr'Articlc VllI, Sccti61i 31 of ·s . - J a1n'coi1ductii1gthe henring'so-thatthe Bonrd 
G .the Jdaho Constitution~ that the Oistridt iuay\mtcr into i.; can foCU$ Oil its function, which is ~o listen and , 
? the· lease witholit an clectiol).; ~nd that such lca~c· may ·., consider testimony. You may'pose questions or issues 
is be payable with the District's receipts_' front llotc::1/mo~el 8 -yqu'wisl1 the Buu_rd, lu cunsi<l~r in ·its· tl~Jiberattons; 
9 room tax. received by the Oistrict pursuant to Idaho Code -9 h~\vever, th_e B~ard car111ot antl wi_ll nQt respond to UDY, 

10 Section 67-491 iB and othe:r.,teserves of the ·oistrict. 10 testimony or' any direct questions at this time, 
ll . The purpose of this public henrlrig is 'to hear. 11 A transcript of the hearing is being taken and 
12 i,ubllc ·comments ll~ to whe.ther !he 8oar~ sho~lcl adopt the 12 will 9e sent to the Board !!1 just n few days; thus, the 
13 ,rescylution authorizing the filing'oftho now umendcd · ill Boord ~viii huvo nniplc opportµnity to review a.ii of thti 
111· pctitioi1. Copies of the proposed lease nfo avnilable· 14 comments a,_nd testimony presented today. · 
1s here aunts me~ting. - -. 1s . Xf questions arc rnfoed at thi.s hc~ring about 
16 The judicial confinnntion requires the Board . _ 16 which the Board wants fur1l1er information be'fore the 
11 to conduct 1~js hearing. 'fhe bond must consider public 1? Board makes.its decision,, the Board will.direct staff or 
10 i_nput before it cnn be •• befo~c it can a_utliorize ·• :l,B legal counsel to gather that information and present it 
19 judicial confirmation._ Speaking on behalf of myself and 19 to the Board. 
20 1111:: rc:sl of the Boarc.1, I wan( lo iiay lha'L we will listen ~9 ,Now, eveiyone wlw ~ishes t9 s_peak here t_oday 
21 10 your c9mments il~d concerns and take ali of them intQ 21 ~ust sign up in a?vance, and that sign-up sheet is still 
22 considctatlon before voting. . __ 22 open if you wish to be he~rd. ] have that here. If 
23 We anticipate the resolution to authorize or . 23 anyhody does wish to speak, I will iimit Speakers to 
24 not authorizejµdicial cohfinnation will be considered 24 three minutes, to accommodate ~very pcr~on who docs wish 
2i;; and nQtcd up~n ot th~ ~ext rcgulor meeting of tho Board, 2~ to be heard. 

·1----------------------,-J---,----------,,,-~-,,_-,-,--_,, ___ __ 
:v11n-ll-Sc1·11>11k1. -M 8' M Court Reporting Service, Jnc. 

(_208)345-!lGl ~(pl~) (800)134-96H (208)•34S-8800(fox)_ 
(1) Pages i- S 
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t;reater Boise Audltorium District 
Publli; ~e11rln1& ·.Jl/~/2014 · · · 

• · ' ·· : P!!oe6 

1 ) ·amgoing io ~eei> titt1e ·a~d -..vil\ adviso·e~cJl . 
.2 :speaker whi:n th~ii linie .has been' con9lu.dcd,· I'm goi~:ig 
:i to endeavor to alteinate between pro alld co·ri, ilo that 
4 testiml)ny is'bahinccd. When ·you lire caiieil to speak, I 
05 ask thnt you come. forw~rd lo tlt~'podiuni hero, recite 
A Yo-iir iia~e. ,sroll your 1~st nnow ror t11c (oo<mt1 an<l 
·~ 6?_1ru1,.1e11ce Y{ith your reml!~kS'. 
'a The hearing will end when eacb speaker who has 
9 sig0:ed° UJ:] •'for ha~ been _he~rd1 ~~ i ha~e had °an 

10 opj,ortu~ity-- or I've had ~pporhini(y to ·read into ll~o 
1i record any :written submissions tbatthe Bpaid has . 12 received. · · · · · ... · ,. - · .. · ., · · · • 
13 ~.. . . This publjc ~earing .and t.~e remarks _by _all ~f 
14 ihe speak~rs 'p.re.being recprded for the ·pubUc r~cord. 
15 The, tr1111·~cripF will he hi nccoi'd.liilce wi,th 'the.District's 
iG. p~blic·r~cords p9licy. · · '· : · - ·.:, . · · .· · 
11 , · J1ia,nl!Y~ befoi·c we :i!iitt, if ailybody has ihe[, 
1s cell phones on, I'd ask that thc1 be iniitcd il.t this tiri1e. 
l9 A.nd thank you. ,. 
20 S,o I ~i!l .tJOW as)c. if there'll anybody else to 
21 sign up? We ltave o,ily one person signed up, and that 
22 aotu1tlly.--.Mr. Dnvid Frnzi'cr was not abll,fio bo,horo 
23 today, so he suoinitte4 ~pmmenf~ in advance. So Mr, Rice 
24 has signed up-to reed Mr. I~roziqr's remarks into !he 
2s record. 

Puytt7· 
. '' ~ 

:i, Aud beforo I hnvc· Mr~ -·-·nak Mr, Ric:o to rcuil 
:2 those, i111 !ISk if l11ere1S0 a11ybody else :t1111t wishes lQ 
3 sign. up lQ0 SJ)8.ak-tod1ly . .. - . . . . . . . -. 
'4 . .. (No .response.) : . 
s Mr. Miller:-· So let's let the record reflect 
G that tbere is" DO one licre Who hll~ asked tO ~peak 0( has 
7 asked to .sign up, so I will ask Mr. Rice fo go ahead and 
e h:ad Mr. Frazier's reiiuu·ks hito the rc:conl, ' 
9 Mr .. Rice? 

10 Mr.:Ri9~; · Mr.:·~nUert1liei11b·,1·s of:tbo Pi~Jriq("'.1• 
1~::a_oat4,'.~iy i)Qtj'te is :Pntric,idticef~+·c:9; ~.xcp~ti\le) .-,,. 
3,2 d,irec.ior'of(h_o.';<\uclitoi·l\1~1 Djst'ri9"1'.il1td 'l3o!sc·cenire, 
1:1 nritl on tiohnir of Mr. P'.nvid'."i7raziot,,frccoh,0·d ru'1-c1rinil.; ;; 
u~ <1~t~4 -~Qyc~ber.} ;.20H):- jg.i 4,:lp .~.t;,r£~t~~~Q9ise . -
15 f\ij~~torium .Distnct, j~oise, rduhd'.' ~ . . 
15 · · Ladies and gentlemen, iny name is Da\iid R. 
11 Frazier, i-rt~-ii:.e-r, and i ljve·at 192i Cataldo Drive 
1a .in Boise, within t11e D.istricf, I have ~en ~ reaiclent 
19 -of.the Dis.trict since its faeontion. . . • , . 
20 (i>~t~~~ sv.tl!!ei1:,e~~1n9iiylifopp§'~1i1gn~ ~~t ... 

21 lQ y9ia'r'p.roposc'.d;f.i11a!ic.lilg' 9ftlie propo,sed pr9je~ug·, 
22 :.ex~~11:~1.1~-~tin~9p~i;~t~..f,9,il,iJi~~ _withQut.,.:v~tg ~r the 
23 · _cit1zc,hs, as hlandalcd hy the Jdah~ Co11$htullon Ill 

. 24 Article Scctjon ••. ~i~l~ 3, Section •• l'm sorry :. 
a~ Arti~lc vu~ .• ~ection 3: 

Pago8 

i .. 'flie ~iiij!e_ opptisitio(I was off~[~<i'i>rcviousiy. -
~ but the B9ard cl1Q~o to seek judicial oonfimrntion and 
;s· th~, §o\irt· iigr~cc~ wit~-~e !~ it{ pr1;_vlous .r~ling. 1: is . 
-~ my. op1:)lion, .the 9.tily way tq 11.~ddrcss th_e court's 
-~ ·.conccrns._it '.ls~wlth ~Ii eiectiou'or ~11sh p11yJ-11ei1t. The 
G District li11s 'offc,red testinidny ·uiat cash is ilOt 
'i av~il~pl~ f~r the pwrcntly piop,os_ed proj¢,ct, -~() gnsh is 
-a' the· alternative. . 
~- . i ~,vc, ·quote/unquote, ·saved t~e 91t,izens 

10 ·millions upo~ miUiQns of dol~ara ori·ovcry issue in 
# ~which X bave b~en ~ party. Public sefni~ny is a -.. 
12 valua\,le ~inp_onent·ofthe deiiioc~otio),r6ce,s, both.from 
13 the ecoriqmfc'~tid ~lectiOn stan~p!?,i~ti: -. - . -. 
14 · Court Reporter: Cn'o you r~adjust a liHfe 
l~ .bit siower for me.""1'hank you'. .. ,., - ... · • 
lEi° - Mr. ~ice:"' Wo~ld you like me to l'Cpent 
i1 ·,my1hi11g'? · · - - • • .,:· .. · 
18 ' · Court Reporter: No, that's okay. 
1~ Mr, Ric!'.!; The "~oncerns" of the court are not 
20· i11 some technic!ll nspoct of a leiule· or fionncial .• : 

: 21 agr!)Cinen~. The ·concerns are basc;d on the Con§titution 
aa ·of the State of Idaho, .My oppositio11 iJCl'V~ to force · 
23 the court t<> ex~mine ALI;, the iss\1~s, nQl j qst my ... 
at ·oppositi9n. It is not the duty Qr purpose i;>f eitlier 
?S Frazier.or the court to help GBAD c;ome up with imlife . . . ~ 

2. \•,i'ordine; thai \Vill lillow the Diiifric"t to-skirt the· 
·2 ·voters. Frankly, _our duty is'io j,i·cserve the rights of 
3. the,citizens·to vote'11nd defend that constitution: .. 
. , . tho eieoli9n serves ma1iy pui'po~~s.. It > 

5 .illuJlriites'th~ support or opposition of the votc:i:s for 
G tbe project, (tis an important ele!nent in-~stablishi_1_1g 
7 i_ote~trat~ liiJd borrowing·abl_1_ity pod, if passed, 
8 ·wol.lld remove.the CCDC from tho cqu~tlon. There would be 
9 .no reason to use their borrowing nµthotity. Most · 

10 fmportantJy, the election is B cocstltutionnl mandate. 
11 Tne gonstitution doesn't provide for a vote ~'except when 
12 clever language is used in a contract or financing · · 
13 scheme." 
14 ':rhenk you, D_ayid R.. Frazier, 
1s_ Mr, 'Miller: All :right._ Thank you, Mr; Rice, 
16 for reading Mr. Frazier's written comment.-; Into the 
11 record. Ancl i do ·have a·copy oftlmf, We'll send that 
18 along to ~e 'Boar4 110 they h1wo 11 oopy aa well. but jt· 
19 did appear Jo:me that Mr. Rice did re~d that correctly, 
20 -bu_t1 ~gain, the.Board wlll a,sQ_see a written copy ot' -
u th11t. ~o assu~ tha~'s t_hQ case. 
22 . Has anybody else come irito the room now that 

. 23_ wjshes·to speak that 'has not signed up and would like on 
H. opportunity !O do so? .. · .. 
H (N~ rc~po~sc.) 

Mh1·\!·S_cripl® 'M le M Court Reporting Service, rnc. 
(208)34S•9til l(pb) (800)234-9611 (ZOB)-34S-8800(rax) 

(2) Pages 6 - 9 
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Greater BoiscAudltorlurn District 
·Public llca~n~ ~.~~/~/2014 · 

· P,age 19 

1 , .. r:Jr, !\1iitci;:' bkoy,, ldon'i :see'~ny, hn,d so 'at 
2. t1iis tiri'ie, I'm going to clos~ tho hearing. And sci this 
3 now .c:~i1~tud~~. {h,e j11di,~ial 'co_nfi~nti9'~ pii~Ii~ he#ring. 
~ Th~.r~cord of the public he.arirtg will not be 
s ~loscd untifµ~X:i Fri1;lay; which is Ncivc:mber 7th, for 
G anyone who wishes to submit conunents in writing. :The 
7 B(?nrd_,appr9ci.at~~ befgg a~le to heqr ~U ~f yoµr· . . 
a ~iommehts. 
? · · · · Mr. Cha inn an, I think I might have Jl:lfopcd on 

10 you a little ,bit ,ther~, but if you \,\/ant !~ .: . . . . · .. 
1.i . . Mr. Walker! l want to .coficlude by ~hanking 
12 oul' hearing offlc.cr, ·Pat Milter, fo1··condlicting this 
i3 hearing for the Di~triQt, ind we thank yo~ ~H for . 
14, comit1g... • ,, .. . . . . . .• . . 

1~ · \V~·u~~ adj<:>urned .. 
16 

17 

18 
19 

20 
21 
22 
23 
24 

25 

J, REPORTBR'S'CERTIFICATF,!. . 
i :J, ANDREA ·c:cimck, CSR No. 748, Certified 
"3 '.Sho11hm1<l R~po1;ler, CCI ltfy;· .. . : . ,· , . , 
4 , . . . Tlui the foregoltig prop~eo_ings ~ef~ li1ken 
s :before nfo· at the time nod pince therein set forth; 
6 '· . ·rhat the foregoing proceedings were recorded 

, 7 slchographicnlly by mo and transcribed by ine or under my 
e direction; · · · . 
9 · That the foregoing ls n true and con:ect 

10 record of all testimony given, to the best of,my 
11 ability; . . . · ·· 
12 · I further.certify that I am !lOt a relative or . 
13 ·crnployca ofany attomey or party, nor am l financfolly 
11 interested in the action. · . . . . . . . 
15 IN ~ITNESS WHP:REqp, I set my luu)d and se;il 
16 this 10th dny of November, 2.014. ·· 
17 
:1.8 

19 
i!O 

21 
22 
23 
24 

, 

.ANDREA L, Cfl,ECK, C .. S.R. No. 748, R.P,lt;. 
,'Notary Public ·· 
P.O. Box.,2636 
Boise·, l~aho 83701·2636 

ai; My ~ommission expires July .20, 2~1.('i • 
......... ____ ..._ _______________ _._ _________ .,... _________ __, 
,\ ths-ll-~~1·11irn,1 M & ~ Court Rcporilng Scrvlce,Jnt, 

(208)3~5-9611 (pb) (800)234-9611 (208)-3 45-SSOO(fA,i) 
(3) Page~ 10 • It 



000128

Exhibit B ' - ,,.- , 

[ ~ttache,d] 

RESOLUTION • 6 ,... . . ,, 

OS 12S.OO I 6, 7073200.2 
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EXHIBITE 

PETITION EXHIBIT E 

NOTICE OF PUBLIC HEARING 
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A4 • MONDAY, OCTOBER 20, 2014 

IDAHO STATESMAN• IDAHOSTATESMAN.COM 

NOTICE OF PUBLIC HEARL'IIG 

NOTICE OF HEARING TOq)NSIDER A RESOLUTION 
AUTHORIZING THE l<'ILING OF AN AMENDED OR NEW PETITION 

FOR JUDICIAL CONFII_iMI\TION UNDER THE 
IDAHO JUDICIAL CONFIRMATION LAW 

GREATER BOISE AUDITORIUM DISTRICT. STATE OF IDAHO 

THlSNOTiC~ OF HEARING is p~o~ided pursuant to Idaho Code Section 7-1304. 
Notice is h~r~b given .that ibe Board of Directors (the "Board" ) of the Greater Boise 
Auditorium District, Ada County, State of Idaho (the "District" ) shall conduct a public 
hearing io consi_der the adoption of a resolution authorizing filing ~ither (a) an amendment 
(the "Amendment") to t)le District's Petition for Judicial Confirmation (the "Initial Petition") 
filed bn}une 11, 2014 as Cas,e No. CV OT 14_11320 under Title 7, Chapter 13 of the Idaho 
Code, if!JheFpurth J,udicial i:>istrict Court of the State of Idaho (the "District Court"), OR (b) 

in tbepisrE(C?urt,:a i)e~'f1Mtion for ju4icial c_gnfirynation action (the "New Petition"). The 
public hearipg will be heJd on November 5, 2014, at 1:00 p.m ., at District's administrative 
offices; 850 w. front Street/ Boise, Idaho. . 

The IpitifllPetf~onwa5,filed int he District Court to obtain judicial examination 
and dett:r:riiiilatibn ofthe:validity of a proposed lease obligation (the "Lease" ) of the District 

to lease ~d/qr firianc:e t11f pur~.6~s~ ot~~rtain ~~ncio~inium units containing a new ballroom 
facility, relatedldtchen, and ancillary facilities in the Centre Building to be constructed south 
of the existing U.S. Bank office tower in close proximity to the District's existing facilities, 
along with rel_ated soft costs ·and equipment, to fund a reserve fund , and to pay certain costs 
of issuing'tJ~e-L,ease. J'h7 D}strict Coujt ·denied the Initial Petition. The Lease has been 
revised in response to the District Coiut;s denial (the "Revised Lease" ), and at the public 
hearing, pui:ilic testimony will be heard as to whether the Board should adopt a resolution 
authorizing the District to tile the Amendment, or in the alternative the New Petition, to 
obtain judicial examination and determination of the validity of the Revised Lease. The 
District Court will be requested to detennine that the Revised Lease is not an indebtedness or 
liability of the District as defined under Article Vlll , Section 3 of the Ida.ho Constitution, that 
the District may enter into the Revised Lease without an election, and that the Revised Lease 
may be payable with lhe District's receipts from hotel/motel room tax collection, received 
by the District pursuani lo Idaho Code Section 6 7-4914 and other revenues of the District . 

Copies of the proposed Amendment and Revised Lease may be examined at the 
administrative offices of the District, located at 850 W. Front Street, Boise. Idaho, during 
regular business hours 8:00 a.m. to 5:00 p.m. 

DATED: October 20, 2014 
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IDAHO 
STATES~J1AN 
P.O. SOX, BOISE, ID 83707 
LE(3AL PROOF Of...PUBLICATIOI..J 
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3x7 
Affida\,t lleg;il II 
1 

KATHERINE SCHELLENBERG, being duly sworn, deposes and says: That 
she is the Principal Clerk of The Idaho Statesman, a daily 

newspaper printed and published al Boise, Ada County, Stale 
of Idaho, and having a gene,al circulation therein, and which 
said newspaper has been continuously and uninterruptedly 
published in said County during a period of twelve consecutive 
months prior to the first publli:alion of the notice, a copy of 
which is attached hereto: lrnt sa:d notice was published In 
iar forward in the r•,lain ser.1I,,n as required by 
idahn Code Sc,c:ion 7-1306 

ONE 

,_ ___ __,I consecullve weekly 

I consecutive daily 
~----,--in-s~ertion( s) 

~--__. 

singlc

ocld skip 

beginning issue of: ___ O_c_to_b_e_r ____ 2_0_, _2_0_1_4_ 
ending issue of: October 20. 2014 -------------

STATE OF IDAHO ) 
.ss ' 

COUNTY OF ADA ) 
On this 22 any of October '1 the year or 2014 

before me~otary Public, personally appeared before rne 
Katherine Schellenberg knmm or identified to me to be U1e person 

whose name subscribad to the within instrument, a11d 1,ein9 
by me first duly sworn, declared that the statements therein 

are true, and acknowledged to me that she oxecut.1d the same. 

My CommissiM expire.! 
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JOHN L. RUNFT (ISB # 1059) 
JON M. STEELE (ISB # 1911) 
RUNFT & STEELE LAW OFFICES, PLLC 
1020 W. Main Street, Suite 400 

JAN O 9 2015 
CHAtSTOPHef\t D. RICH, Clari< 

By JAMIE MAFlTIN Boise, Idaho 83702 
Phone: (208) 333-8506 DEPUTY 

Fax: (208) 343-3246 
Email: JRunft@runftsteele.com 

Attorneys for David Frazier 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
\ 

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

IN THE MATTER OF: ) 
) Case No. CV OT 1423695 
) GREATER BOISE AUDITORIUM 

DISTRICT, ) ANSWER TO PETITION FOR JUDICIAL 
) CONFIRMATION 

Petitioner. ) Pursuant to Idaho Code§ 7-1307 

~ Filing Fee.$66.00~/ :f 6 ?-
COMES NOW, David R. Frazier, Respondent, by and through his attorney of record, 

John L. Runft, and pursuant to Idaho Code § 7-1304 submits his Answer to the Petition for 

Judicial Confirmation filed in the above entitled matter by the Greater Boise Auditorium District 

on December 19, 2014. 

JURISDICTION AND STANDING 

Jurisdiction in this matter is granted Petitioner and Respondent under the Judicial 

Confirmation Law, Idaho Code§§ 7-1301 et seq. Respondent admits ~hat Petitioner is a public 

. . 

body and a subdivision of the State of Idaho organized and operating as an auditorium district 

pursuant to Idaho Code§§ 67- 4901, et seq. and is a political subdivision pursuant to Idaho Code 

§ 7-1303. 
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Respondent is a citizen, property owner, taxpayer, elector, and resident at 1921 Cataldo 

Dr., Boise, Idaho 83705, in the Greater Boise Auditorium District who has standing in this 

matteras granted by LC. § 7-1307. For over one-hundred years Idaho courts have entertained 

taxpayer or citizen challenges based upon Article VIII, Section 3 of the Idaho Constitution. 

Koch v. Canyon County, 145 Idaho 158, 162, 177 P.3d 372,376 (2008); City of Boise v. Frazier, 

143 Idaho 1, 137 P.3d 388 (2006). Respondent appeared and provided written testimony in 

opposjtion to the District's Resolution authorizing the filing of the subject Petition in the public 

hearing held pursuant to Idaho Code § 7-1306 on November 5, 2014. His testimony has been 

incorporated in the record of the hearing. 

SUMMARY OF RESPONDENT'S OPPOSITION TO PETITION 

Pursuant to the provisions of Idaho Code §§ 7-1301 et seq., Petitioner, Greater Boise 

Auditorium District, again seeks judicial confirmation of the validity of an annually renewable 

Lease Agreement, which _will provide the revenue stream for the long term financing of the 

bonds to be issued by the Urban Renewal Agency of Boise City a/k/a Capital City Development 

Corporation ("Agency"). The District's previous Petition for judicial confirmation of the validity 

of essentially the same annually renewable Lease Agreement was rejected by the Idaho District 

Court of the Fourth District Court in The Matter of the Greater Boise Auditorium District, case . . 

No. CV OT 1411320, on August 29, 2014, pursuant to the Court's.Order denying Petition/or 

Judicial Confirmation·, entered on August 28, 2014. A copy of the Court's Order (hereinafter 

"08-28-14 Order") is attached as Exhibit "A." 

At issue is the method of financing the purchase of the subject Project by the District. As 

' 
the financing vehicle for acquisition of the "Project," the revised Lease Agreement (in 
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conjunction with its working documents) is (again) alleged by Petitioner to be a valid obligation 

of the District under Article VIII, § 3 of the Idaho Constitution, because: (1) It purports to 

obligate the District only for an initial annual term corresponding to its fiscal year, (2) It is 

renewable or terminable each year through annual appropriation, budgeting, and affirmative 

notice of the intent to renew or terminate, and (3) There is no recourse ( except for the 

Contingency Fund under §8.12) if the District elects not to renew for another year (terminate). 

By virtue of this annual, renewable, terminable construct of the Lease, Petitioner claims 

that there is no long-term obligation created by the District. To the contrary, Respondent alleges 

that the revised Lease Agreement and relateq, integral documents proposed by Petitioner create a 

long-term obligation of the District and fail to overcome the deficiencies found by this Court in 

its 08-28-14 Order. These specific deficiencies, including a number of integrated, collateral 

long- term obligations, will be further explained in detail in subsequent briefing in this matter. 

In said Lease Agreement, the District admittedly seeks long term financing for the purchase of 

the (Project), along with related soft costs and equipment, which has an estimated cost of 

$21,236,400 (collectively, the "Financed Project") and related reserves; (See revised Lease 

Agreement, p. 2). Respondent contends that this annual, renewable, terminable lease that runs 

for a period of 24 years in exchange for ownership in the District, based on the credit of the 

District, is in fact~ long-term purchase agreement in disguise. 

A key element of the multiparty transaction provides that the District will enter into a 

Purchase Agreement with the Developer to purchase the $21,236,400 Financed Project prior to 

the anticipated assignment of said Purchase Agreement to the Agency. At that point, and by that 

act alone, the District has incurred an obligation and a liability far in excess of annual income 

and revenues, and accordingly has violated Article VIII, Section 8 of the Idaho Constitution . 
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Regardless of whether the assignment occurs immediately after the execution of the Purchase 

Agreement or at a later time after issuance of the bonds, the obligation has been contracted and 

the liability has been incurred, which serves to void the transaction at that point. 
I 

Nevertheless, the District has elected not to hold an election to obtain voter approval of 

the said long-term financing based on said Lease Agreement.. Accordingly, Respondent claims 

that said financing scheme will violate the specific provision in Article VIII, § 3, of the Idaho 

Constitution prohibiting political subdivisions of the State from incurring any indebtedness or 

liability, other than for ordinary and necessary expenses, in excess of their income and revenue 

for the year without voter approval. 

Moreover, Petitioner faces another dilemma from the standpoint that under its Lease 

provisions any "renewal" of the Lease constitutes a wholly new, independent lease. Each new 

· Lease is sui generis and unrelated to the long term development of the Project. Each new Lease 

has no binding effect beyond the current term calendar year, and if not renewed, it terminates the 

right to renew, and, as the Lease itself provides: "no provision of the Lease shall survive 

termination." (Lease, Article V.) 

The Uroan Renewal Law, Idaho Code§ 50-2012, authorizes the Urban Renewal Agency 

of Boise City, aka Capital City Development Corporation (the "Agency") to issue revenue notes 

and revenue bonds to finance said notes t? facilitate projects pursuant to an adopted urban 

renewal plan in its area pursuant in accordance with to LC. §§ 50-2007 and 50-2008. The 

subject Project is located within the Central District Urban Renewal Plan. The Agency is 

charged with implementing the Project as authorized under the Central District Urban Renewal 

Plan. Section 800 of The Central District Urban Renewal Plan provides that the Plan terminates 

on December 31, 2017, as follows: 
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Section 80Q DURATION OF THIS PLAN 
Except for the non-discrimination and non-segregation provisions which 
shall run in perpetuity, the provisions of this Plan shall be effective, and 
the provisions of other documents formulated pursuant to this Plan may be 
made effective, for thirty (30) years from the date of adoption of this Plan 
by the City Council through December 31, 2017, which date shall be 
deemed the termination date of the Plan, except for any revenue allocation 
proceeds received in the calendar year 2018. 

As a result, the Agency is precluded from entering into any new contracts or leases, which has 

the effect of vitiating the fin~cing scheme of the entire Project as well as the Petition. 

Petitioner points out that Section 502 of the 2007 Central District Plan acknowledges the 

' ' 

Agency'~ authority to issue lease revenue bonds with a bond term extending past the Plan 

termination date. But that is not the issue. Even though the Agency itself continues to operate, it 
' . 

must have an existing Plan in place in order to enter into new leases. (LC. §§ 50-2007, 50-2008, 

and 50-2018 (12)). Respondent avers that after December 31, 2017, the Agency lacks the 

authority under the terminated Central District Plan to enter into any new, wholly independent 

leases with the District. The Petitioner is precluded from representing that repayment of the 

bonds will be made from rental payments due under "the Lease." There is no "the" Lease. And, 

tp.ere exists no authority in the Agency to enter into new, independent leases without an extant 

Plan. Petitioner cannot have it both ways. 

RESPONSES TO SPECIFIC ALLEGATIONS OF PETITION 

Respondent admits Petitioner's allegations contained in paragraphs I through 9. 

Respondent admits Petitioner's allegations contained in paragraphs 10 and 11, subject to 

the restrictions imposed by Article VIII, § 3 of the Idaho Constitution. 

Respondent admits Petitioner's allegations contained in paragraphs 12 and 13. . . 
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Respondent admits that the "Development Agreement" is attached · to the Petition as 

Exhibit "A," but is without sufficient information to otherwise respond to the balance of the 

allegations set forth in paragraph 14 and therefore, denies same. 

Respondent admits Petitioner's allegations contained in paragraph 15. 

Respondent is without sufficient information_ to respond to alleged projected, future, 

estimated, and / or speculative events set forth in paragraphs 16 through 26, and therefore denies 

them, except that Respondent admits that Exhibits B and C exist and speak for themselves. 

Respondent admits that Idaho Code § 67-4917B empowers the District as alleged in 

paragraph 27, but for lack of sufficient knowledge as to the verity of the balance of the 

allegations set forth in paragraph 27, denies same. 

Respondent denies the allegations set forth in paragraph 28. 

Respondent admits Petitioner's allegations contained in paragraphs 29 through 31. 

Respondent denies the allegations set forth in paragraph 32. 

With regard to the allegations contained in paragraph 33, Respondent admits that 

Petitioner has exercised its statutory authority to approve a the subject Resolution and that a copy 

of the Resolution is attached as Exhibit D, but denies that the Resolution effectively authorizes 

the Petitioner to legally enter into the subject lease. 

Respondent denies the allegations set forth in paragraph 34. 

Respondent admits Petitioner's allegations contained in paragraph 35. 

With regard to the allegations contained in paragraph 36, Respondent reiterates its 

responses to paragraphs 1 through 35. 
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With regard to the allegations contained in paragraph 37, Respondent admits that 

. . 
Petitioner seeks a judicial determination as described, but denies that that the subject Lease "is a 

valid obligation under Article VIII, §3 of the Idaho Constitution. 

ATTORNEYS FEES 

Respondent has been required to retain the services of counsel to assist hi_m in preparation 

of his An~wer herein as well as other pleadings and briefs as may be required in response to this 

Petition, and accordingly has retained the law firm of Runft & Steele Law Offices, PLLC, and 

has agreed to pay said attorneys a reasonable fee. Respondent is entitled to recover his 

reasonable costs and attorney's fees pursuant I~aho Code § 7-1313 and § 12-117. 

WHEREFORE Respondent prays that the Court enter an order as follows: 

1. Respondent respectfully asks the Court to dismiss the Petition for Judicial Confirmation; 

2. For attorney fees pursuant to Idaho Code§ 7-1313 and§ 12-117; and· 

3. For such other and further relief as the Court deems just and proper. 

DATED this 9th day of January, 2015 

RUNFT & STEELE LAW OFFICES, PLLC 

orney for Respondent David Frazier 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on this 9th day of January 2015, a true and correct 
copy of the foregoing ANSWER TO PETITION FOR JUDICIAL CONFIRMATION, was 
served upon opposing counsel as follows: 

Donald E. Knickrehm 
Givens Pursley LLP 
601 E. Bannock St. 
Boise, ID 83702 
F: (208) 388-1300 

Nicholas G. Miller 
S.C. Danielle Quade 
Hawley Troxell Ennis & Hawley LLP 
877 W. Main St., Suite 1000 
Boise, ID 83702-5883 
F: (208) 954-5285 

X USMail 
__ Personal Delivery 

Facsimile 

_x_ US Mail 
__ Personal Delivery 

Facsimile 

RUNFT & STEELE LAW OFFICES, PLLC 

ttomey for Respondent David Frazier 
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EXHIBIT A 
::::::::•:1·.t~a!"".:-<-A~-

AUG 2 8 2014 
CHRISTOPHER D. RJCH, Cak 

By IUERSIEN HOOST 
iL'EPffl'I' 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

IN THE MA TIER OF: 

GREATER BOISE AUDITORIUM 
DISTRICT, 

Petitioner. 

. Case No. CV OT 1411320 

ORDER DENYING PETITION FOR 
JUDICIAL CONFIRMATION 

Overview 

Idaho's Constitution provides that, aside from ordinary and necessary expenses, 

No county, city, board of education, or school district, or other subdivision 
of the state, shall incur any indebtedness, or liability, in any manner, or for 
any purpose, exceeding in that year, the income and revenue provided for· 
it for such year, without the assent of two-thirds of the qualified electors 
thereof voting at an election to be held for that purpose ... 

Idaho Const. art. VIII,§ 3. 

Petitioner is a subdivision of the State of Idaho bound by this constitutional 

provisio~. Petitioner asks this Court to find that its proposed lease agreement does not 

constitute an indebtedness or liability within the meaning of article VIII, section 3, 

thereby relieving Petitioner of the requirement of submitting the proposed project to the 

voters for approval. Petitioner does not contend that its proposed lease falls within the 
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category of ordinary and necessary expenses; rather, Petitioner argues that the lease 

does not subject Petitioner to debt or liability beyond one year. For the reasons set 

forth below, the Court denies the petition for judicial confirmation. 

Factual Findings 

The Greater Boise Auditorium District ("District") operates the Boise Centre in 

downtown Boise. The District seeks to expand its 85,000 square foot convention center 

because the current facilities are too small to host large trade shows and regional and 

national conventions. The District has two related projects, only one of which is before 

the Court. Ther~fore, although the estim~ted cost of the entire project is $38,000,000, 

the estimated cost of the project before the Court is $21,236,400. 

-
The project before the Court is the Centre Building, to be located between the 

Grove Hotel and U.S. Bank office ~ower in downtown Boise. The Centre Building will 

consist of build-to-suit condominium units, a new ballroom facility, and kitchen and 

banquet facilities. 

The District proposes to finance the acquisition of the Centre Building by working 

with the Urban Renewal Agency of Boise City aka Capital City Development 

Corporation ("Agency"). According to the plan, K.C. Gardner Company, LC. 

("Developer") will sell the Centre Building to the District, which will assign its ri~_l:lt to 

purchase to the Agency, which will issue revenue bonds on the District's behalf, and 

then use the bond money to purchase the Centre Building. The Agency will then lease 

the Centre Building to the District, whose rental payments to the Agency will fund t~e 

repayment of the principal and interest on the bonds. The District will use the money it 

collects from hotel and motel tax to make its rental payments to the Agency under the 

lease. The District may renew its lease for a total of twenty-four (24) consecutive one
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year renewal term_s, purchase the Centre Building at any time, or terminate the lease at 

any time. 

'rhe project is outlined in these documents: the 20 page Master Development 

Agreement between the District and the Developer, the 27 page Lease Agreement 

between the District and the Agency, and the 9 page Development Agreement between 

the District and the Agency. Attached to the Master Development agreement are 

exhibits, including the legal description of the property, the site plan, the lease ·of 

meeting space, the option to purchase, the project budget, construction schedule, 

design contract, construction contract, and a blank Purchase and Sale Agreement, to be 

signed in December 2014 at the earliest. _Certain documents integral to the plan's 

implementation - the Purchase and Sale Agreement and the Bond Resolution Act - are 

not before the Court. The District's ''financial covenants" and "additional debt 

requirements" are also not before the Court. 

The Master Development Agreement 

· The Master Development Agreement requires the District to: 

1. Enter into a formal Purchase and Sale Agreement whereby the District will be 
obligated to purchase the Centre Building from the Developer. The District can assign 
this right to purchase to the Agency. Section 2.2 

2. Provide two security deposits, each for 2.5 million, which operate "solely as a 
security for the District's performance of its purchase obligation for the Centre Facilities 
upon completion of construction by Gardner." Section 3.1.1. If the District or the Agency 
do not purchase the Centre Facilities, then the Develop~r ret~ins the $5,000,000 as 
liquidated damages. · 

3. Subordinate its interest in the project to a lender under certain conditions. Sections 
3.1.2 - 3.1.3. 

4. Indemnify the Developer for claims for bodily injury and property damage, including 
attorneys' fees, for the negligent acts or omissions of the District. Section 4.3.17 .2 
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5. Pay attorneys' fees to the Developer, should the Developer successfully litigate an 
action connected with the Master Development Agreement. Section 9.15. 

Under the Master Development Agreement, the project budget can increase if 

the Developer runs into hazardous materials, unforeseen legal entanglements, or 

emergencies that increase the cost of design or construction. Section 4.2.3. 
. ' 

The Development Agreement 

The Development Agreement requires the District to: -
1. Assign the Purchase Agreement to the Agency, which shall purchase the project 

following successful completion of the judicial confirmation proceedings and 
issuance of the bonds. Section 2. 

2. Enter into the Lease Agreement with the Agency and pay the principal and 
( 

interest due on the bonds "subject to the District's determination, in its discretion, 
to annually renew the Lease Agreement." Section 3.c. 

3. Indemnify the Agency against "losses, costs, damages, expenses, and liabilities 
of whatsoever nature ... and reasonable attorneys' fees," which indemnification 
provision "shall survive the expiration or termination of this Agreement." Section 
6. 

4. Pay the Agency: 
• a pre-financing fee of $5,000 (Section 5(a)(i)); 
• a $40,000 financing fee for issuing the bonds, against which the 

$5,000 would be credited (Section 5(a)(ii)); and 
• for so long as the bonds are outstanding and the Lease Agreement 

is in effect, an annual $5,000 fee (Section 5(a)(iii)); 
• all out of pocket costs, expenses and fees associated with issuing 

the bonds, or the project generally, which obligation shall survive 
the termination of the Agreement (Sect!ons 5(b) and 10); 

• all taxes, assessments, licenses, fees, charges or other impositions 
levied based upon issuing bonds, which obligation shall survive the 
termination of the Agreement (Sections 7 and 10). 

5. Pay charges or penalties assessed if the District unsuccessfully contests taxes, 
assessments or other charges. Sections _7 and 10. 
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The Development Agreement mentions that if the District defaults on its Agreement, 

the Agency has rights which accrue by reason of that default. Section 7. These rights 

are not specified or otherwise limited. The Development Agreement specifically 

provides both parties the right to sue, should the other party default. Section 9. 

The Lease Agreement 

Among other things, the Lease Agreement requires the District to: 

1. Seek long term financing for the purchase the Un"it-which will contain the new 
ballroom facility, the related kitchen, and ancillary facilities in the Centre Building, 
along with related soft costs and equipment. Lease Agreement at 2. 

2. Possibly secure· the repayment of the bonds. It is unknown whether the District 
would be securing the repayment of bonds. The Executive Director of the District 
testified by affidavit that "the Lease Agreement and the Rent paid thereunder will 
be the security and sole source of payment for the Bonds, and not any other 
resources or credit of the Agency." Aff. Patrick Rice 1J 13 at 5. However, the 
Lease Agreement states that the Bonds shall be secured by, "among other 
things, the Pledged Revenues as that term is defined in the Bond Resolution." 
Lease Agreement at 3. The Bond Resolution does not yet exist. 

3. Engage in unidentified debt requirements. Article VIII, Section 8.13 of the Lease 
Agreement is a caption only. The caption is entitled: "Additional Debt 
Requirements for the District." The body of this section notes only "[to be 
determined with lender/bondholders]." 

4. __ Take any action, or forgo taking any action, to avoid the result that the interest on 
the Bonds be included in gross income for federal income tax purposes or cause 
the interest on the Bonds to lose its exclusion from State income taxation under 
State law. Article IV, Section 4.6. 

5. Pay rent to the Agency. If the District defaults on its rental payment, it is not 
simply liable for rent owed. In addition to collecting rent owed by the District, the 
Agency may enforce performance of any obligations, agreements, or covenants 
of the District under the Lease. Article X, Section 10.2 (emphasis added). In the 
event of a non-renewal by the District, the Lease Agreement notes that the 
Agency and the Trustee "may exercise the remedies provided herein and in the 
Bond Resolution." Article V, Section 5.1 (b). 
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6. Pay "additional rent" to the Agency. Article V, Section 5.3(e). 

7. Pay interest for any late or missing rental payments. Article V, Section 5.3(t). 

8. Pay the rent on the particular project "prior to all other expenses· of the District." 
Article V, Section 5.5 (emphasis added). 

9. Under certain circumstances, pay any amounts required to cause the amount in 
the Debt Service Reserve Account to equal the Reserve Requirement for all · 
outstanding Bonds which are secured by the Debt Service Reserve Account. 
Article V, Section 5.3(c). 

, 

10. Keep the property in good repair, making any necessary improvements. Article 
VI, Section 6.1. 

11. Pay taxes on the property. Article VI, Section 6.2. 

12. Insure the project each fiscal year. Article VI, Section 6.3. 

13. Repair or rebuild the facilities if damaged or destroyed. Article VII, Section 
7.1(a). 

14. Indemnify the Agency against losses, costs, damages, expenses, and liabilities, 
including attorneys' fees, arising from claims, lawsuits, causes of actions, claims 
in equity, injunctive relief and other legal actions. By its own terms, this 
indemnification provision survives the expiration of the termination of the 
Agreement. Article VIII, Section 8.15. 

15. Indemnify the Agency in any bankruptcy or arbitration proceeding arising from 
causes listed in the Lease Agreement. By its own terms, this indemnification 
provision survives the expiration of the termination of the Agreement. Article VIII, 
Section 8.16. 

16. Forgo entering into any lease or agreement that impairs the rights of the 
bondholders during the lease term. Article VIII, Section 8.17(a). 

17. Neither sell nor otherwise dispose of any property essential to the proper 
operation <_?f the project of the Boise Centre during the lease term. ,Article VIII, 
Section 8.17(a). 
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18. Pay attorneys' fees to the Agency or the Trustee if the Agency or Trustee is a 
prevailing party against the District in a legal action related to the Lease . 
Agreement. Article X, Section 10.5. 

19. Waive future claims for offsets against any rent payments. Article XIII, Section 
13.6. . , 

If the District does not maintain insurance required by the Lease or does not 

keep the property in good repair, the District will owe money (including interest) to the 

Agency or the Trustee for its failure to do so, which money the "District agrees to pay on 

demand." Article VI, Section 6.5. 

According to the Lease Agreement, "[n]o assignment or subleasing shall relieve 

the District from primary liability for any of its obligations." Article IX, Section 9.1 (a). 

Even if the District assigns or sublets, it remains primarily liable for rent payments and 

continues to be liable for indemnification and insurance. 

' 
The Lease specifically notes that the Lease will terminate at the end of each 

annual term and will only be renewed by the District subject to legislative appropriation 

for that purpose. 

Discussion 

As a political subdivision of the State of Idaho, the District is subject to Idaho's 

Constitutional debt limitation. There is no dispute that the District has the statutory 

authority "to acquire, dispose of and encumber real and p_er~onal property" as proposed 

here. I.C. § 67-4912(f). The question is whether the District's twenty-four (24) year 

rent-to-own program complies with Idaho's Constituti~n. 

Generally speaking, these types of leasing arrangements will be constitutional if 

liability is confined to each installrnent as it falls due, but not if t_he leasing agreement is 

a subterfuge for a sales contract wherein indebtedness or liability beyond one year 
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could arise. The California Supreme Court, writing in one of the few states whose 

constitutional language is similar to Idaho's, 1 has articulated the law thus: 

It has been held generally in the numerous cases that have come before 
this court involving leases and agreements containing options to purchase 
that if the lease or other agreement is entered into in good faith and 
creates no immediate indebtedness for the aggregate installments there 
provided for but, on the contrary, confines liability to each installment as it 
falls due and each year's payment is for the consideration actually 
furnished that year, no violence is done to the constitutional provision. If 
however, the instrument creates a full and complete liability upon its 
execution, or if its designation as a 'lease' is a subterfuge and it is actually 
a conditional sales contract in which the 'rentals' are installment payments 
on the purchase price for the aggregate of which an immediate and 
present indebtedness or liability exceeding the constitutional limitation 
arises against the public entity, the contract is void. · 

Dean v. Kuchel, 218 P.2d 521, 522-23 (Cal. 1950) (internal citations omitted). 

In this case, the leasing agreement may create a full and complete liability for the 

District upon its execution. It is not clear whether it does because the documents, read 

as a whole, are not clear. Respondent argued that a full and complete liability is 

created for the District upon execution because the Agency merely has the option, not 

the obligation, to purchase the Boise Centre. Section 2.2. of the Master Development 

Agreement supports this position. ("The PSA shall include the right of the District to 

assign it and the right to purchase therein provided to [the Agency].'') Petitioner argued 

the opposite. Petitioner argued that the Agency has an obligation, not merely an option, 

to purchase the Boise Centre. Section 2 of the Development Agreement supports this 

1 California's Constitu.tion provides, in relevant part: 

No county, city, town, township, board of education, or school 
district, shall incur any indebtedness or liability in any manner or for 
any purpose exceeding · in any year the income and revenue 
provided for such year, without the assent of two-thirds of the voters 
of the public entity voting at an election to be held for that purpose ... 

Cal. Const. art. XVI, § 18. 
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position. ('The Agency shall purchase the Financed Project ... ") The Lease Agreement 

could be read to reconcile these positions such that, upon execution, the District will 

have a full and complete liability, which the District will immediately assign to the 

Agen~y, and which the Agency intends to -:- and has bound itself to - accept from the 

District. 2 The Court concludes that the Lease Agreement does create a full and 

complete liability for the District upon execution. 

The next key question is whether the lease acts as a subterfuge for. what is 

actually a conditional sales contract. Although Idaho does not yet have an appellate 

case on point, Petitioner points out that "a majority of appellate courts in other states 

have held that leases subject to annual appropriation are not a prohibited indebtedness 

or liab~ity under similar state con~titutional provisions." Mem. Supp. Pet. for Judicial 

Confirmation at 11. Petitioner cites cases from Alaska, South Carolina, Alabama, 

California, Colorado, Delaware, Florida, Georgia, Hawaii, Illinois, Indiana, Kansas, 

Kentucky, Maine, Michigan, Nebras~a, Nevada, New York, North Carolina, North 

Dakota, Oklahoma, Oregon, Pennsylvania, Rhode Island, South Dakota, Tennessee, 
t 

Texas, Utah, Virginia, Washington, and Wisconsin. Mem. Supp. Pet. for Judicial 

Confirmation, App. A. However, with the exception of California, Colorado, Oregon, and 

2 The Lease Agreement states: 

As of the Effective Date, the District has assigned the Purchase and 
Sale Agreement for the Financed ·Project to the Agency. After 
issuance of the Bonds pursuant to Article IV hereof, and receipt of 
written consent from the District to proceed with the purchase of the 
Financed Project, the Agency shall, solely using funds from the 
Acquisition Fund, purchase the Financed Project from the Developer 
pursuant to the terms and conditions of the Purchase and Sale 
Agreement. 

Article 111, Section 3. 1. 
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· Wisconsin, the states cited do not have language in their state constitutions that is 

substa_ntially similar to Idaho's. 

Regardless of what other states have done, this Court is not charged with 

deciding whether the District's agreement complies with other states' constitutions. It 

may. 3 · The question is, of course, whether the District's agreement complies with 

Idaho's Constitution. Article VIII, section 3 of Idaho's Constitution has been narrowly 

interpreted by Idaho's appellate courts, which have resisted attempts to circumvent the 

Constitution's debt prohibitions. For example, in rejecting the special fund doctrine 

adopted by other states, the Idaho Supreme Court wrote: 

The courts, to whose decisions we have above referred, have indulged in 
various subtleties and refinements of reasoning to show that no debt or 
indebtedness is incurred where a municipality buys certain property, and 
specifically provides that no liability shall be incurred on the part of the 
city, but that the property shall be paid for out of a special fund to be 
raised from the income and revenue from such property. The reasoning, 
however, of those cases utterly fails when applied to our Constitution, for 
the reason that none of those cases deals with the word 'liability,' which is · 
used in our Constitution, and which is a much more sweeping· and . 
comprehensive term than the word 'indebtedness" nor are the words 'in 
any manner or for any purpose' given any special attention by the courts 
in the foregoing cases. The framers of our Constitution were not content 

3 Then again, it may not. In a case cited by Petitioner, the Nebraska Supreme Court 
held that a lease provision violated Nebraska's Constitution where it required the State, 
upon termination of_a year to year lease, to pay the costs of reletting the public facility or 
the costs to place the facility in a condition for reletting. The Court wrote that: 'This 
kind of an open-ended promise violates the spirit and purpose of the constitutional 
limitation against indebtedness ... " Ruge v. State, 267 N.W. 2d 748, 752 (Neb. 1978). 

In this case, the District has not agreed to pay the .costs of reletting the Boise Centre 
upon termination of the ~,ease; however, it has undertaken an open-ended promise to 
remediate any violations of environmental laws (Lease Agreement, Article VIII, Section 
8.16) and to promptly rebuild, repair or restore facilities damaged or destroyed by fire or 
other casualty (Lease Agreement, Article VII, Section 7.1). These open~ended 
promises violate the spirit and purpose of the constitutional limitation against 
indebtedness. 
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to say that no city shall incur any indebtedness 'in any manner or for any 
purpose,' but they rather preferred to· say that no city shall incur any 
indebtedness or liability in any manner, or for any purpose. It must be 

' . 
clear to the ordinary mind, on reading this language that the framers of the 
Constitution meant to cover alf kinds and character of debts and 
obligations for which a city may become bound, and to preclude circuitous 
and evasive methods of incurring debts and obligations to be met by the 
city or its inhabitants. 

Feil v. City of Coeur d'Alene, 23 Idaho 32,129 P. 643, 649-50 (1912), superseded by 

statute, H.J.R. No. 9 (November 7, 1950), as recognized in Asson v. City of Burley, 105 

Idaho 432,670 P.2d 839 (1983). 

The language of Idaho's Constitution is exceptionally limiting: 

No county, city, board of education, or school district, or other subdivision 
of the state, shall incur any indebtedness, or liability, in any manner, or for 
any purpose, exceeding in that year, the income and revenue provided for 
it for such year, without the assent of two-thirds of the qualified electors 
thereof voting at an election to be h~ld for that purpose ... 

Idaho Const. art. VIII,§ 3 (emphasis added). 

Against this limiting constitutional language, strictly construed by Idaho's 

appellate courts, the District has attempted to craft unobjectionable financing for its 

Boise Centre. The strongest argument that Petitioner's plan complies with the 

Constitution is the "scot free" argument. As articulated by Petitioner's counsel at oral 

argument: 

If at any point the District chooses not to budget and provides affirmative 
notice of its intent to renew, the District's obligations to make lease 
payments by the express terms of the lease will terminate and have no 
further liability. It can walk away sc~t-free. And that's set forth in Section 
No. 5.3 of the lease agreement, Your Honor. 

Draft H'rg Tr. at 6:14-21 (Aug. 4, 2014). 
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Section 5.3 of the Lease Agreement supports Petitioner's argument. However, 

the documents as a whole do not. Although Petitioner characterizes the proposed lease 
, . 

as a "pay as you go" transaction, which subjects the District to . no liability beyon~ any 

given year, the documents suggest that the District will indeed be liable beyond one 

year for more than simply rent. 

Areas of ongoing liability are outlined in the factual findings above. They include, 

but are not limited to, the District's obligation to pay (1) all out of pocket costs, expenses 

and fees associated with issuing the bonds, or the project generally, which obligation 

shall survive the termination of the Agreement (Development Agreement, Sections 5(b) 

and 10) and (2) all taxes, assessments, licenses, fees, charges or other impositions 

· levied based upon issuing bonds, which obligation shall survive the termination of the 

Agreement (Development Agreement, Sections 7 and 10). In addition, the District will 

be liable for indemnifying the Agency, the cost of ongoing insurance, and litigation 

costs. The indemnification and insurance clauses specifically survive the termination of 

the Lease Agreement. 

At oral argument, the District's counsel took the position that, contrary to the plain · 

language and expressed intent of the Lease Agreement, the clauses cannot survive the 

termination of the Agreement if the provisions fail. Counsel argued: 

And [Respondent's] in a Catch 22 there, I would submit, Your 
Honor. Because if it is not permitted by law, then the whole thing 
fails. The fact that there's a survival provision that says this failed 
provision survives doesn't get you anywhere. . Zero times zero is 
still zero. 

Draft Hr'g Tr. at 42:19-24 (Aug. 4, 2014). 
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To reach the point where this argument begins, to even begin the process of 1 

multiplying zeroes, requires litigation. And should the District be on the losing side of 

the litigation interpreting the Lease Agreement, the litigation costs would be assessed 

against the District. The scot free argument is unavailing upon close examination of the 

documents as a whole. 

Another argument in favor of the District's position is exigency. The~government 

needs to be able to act. If courts construe Idaho's constitutional prohibition on debt and 

liabilities as narrowly as _Respondent argues, then nothing can ever get done. In 

approving a lease-purchase agreement for new court facilities in Ada County, Judge 

Woodland put it this way: 

First, Petitioners urge a broad interpretation of Article [VIII], § 3's concept 
of 'liability.' They have argued that Ada County has incurred liability by 
agreeing to indemnification provisions in the [Courts Complex lease]. 
This is not the kind of liability Article [VIII], § 3 prohibits. If 'liability' were 
construed so broadly to encompass indemnification provisions, tort liability 
and the like, counties would be unable to take any action without a two
thirds vote of the electorate. 

Mem. Supp. Pet. Judicial Confirmation (Exhibit E entitled Order Granting Motion for 
Judgment on the Pleadings at 8-9).4 , 

·Justice Jones' concurrence in In re University Place/Idaho Water Center Project, 
:146 Idaho 527, 547, 199 P.3d 102, 122 (2008), also supports this argument. 

4 Petitioners relied on Judge Woodland's courthouse decision in their briefing (Mem. 
Supp. Pet. for Judicial Confirmation at 16) and at oral argument (Draft Hr'g Tr. at 12:7 -
13:4) (Aug. 4, 2014). Judge Woodland's decision relied, in part, on the statute of frauds 
in holding that there could not be a governmental 11wink and a nod" promise to stay in · 
the courthouse lease, pointing out that "[e]ven if such a promise existed it could not 
violate Article VIII, § 3 because it would be unenforceable under Idaho's Statute of 
Frauds. I.C. § 9-505(4)." Mem. Supp. Pet. Judicial Confirmation (Exhibit E entitled 
Order Granting Motion for Judgment on the Pleadings at 7). Interestingly, in this case, 
the parties "expressly and without reservation waive[d] any application of the Statute of 
Frauds in defeat of this Agreement or any of the Project Documents." Master 
Development Agreement, Section 2.7. 
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The district court apparently held the view that the performance under the 
allegedly novated contract was automatically disqualified as being 
comparable to the performance under the Foundation's contract because 
the Parking Access Agreement provided the University's parking lease 
was renewable each year and was subject to termination by the University 
in the event funds were not available. The fact of the matter is that all 
state contracts contain those same provisions because Article VIII, § 1 of 
the Idaho Constitution prohibits the State from incurring multi-year 
indebtedness wit~out submitting the matter to the public for a vote. Article 
VIII §3 imposes a similar limitation on public indebtedness with respect to 
subdivision of state government. It is virtually impossible to present every 
multi-year governmental contract or lease to the public for a vote. Thus, 
leases and other contracts that are intended to extend beyond one year 
always contain provisions (1) making the government's performance 
subject to the availability of appropriated funds and (2) making the 
agreement renewable on an annual basis for the contemplated term. 

Id. at 547, 199 P.3d at 122. 

Recognizing that the government, including subdivisions, needs to be able to 

enter into long term contracts to function, it is important to note that it is not the twenty

four year nature of the proposed lease that presents a constitutional problem. Neither 

the long-term lease nor the appropriation contingency cause this Court concern. The 

devil .is in the details .. A painstaking review of all the documents before the Court 

reveals that the District is not free, as it insists, "to simply walk away." Reply Mem. 

' Resp't's Resp. Pet. for Judicial Confirmation; Resp't's Reply to Mem. Supp. Pet. for 

Judicial Confirmation at 4. The District is free to pay, on an unlimited and open-ended 

basis, insurance, indemnification costs, litigation costs, taxes, the Agency's fees and 

costs for the project generally and the Agency's fees and costs for the issuance of 

bonds specifically. 

ORDER DENYING PETITION FOR JUDICIAL CONFIRMATION - Page 14 



000154

_ B~cause the District's plan creates liabilities for the District beyond one year, the 
; . .,. ....... 

proposed plan needs voter approval to comply with article VIII, section 3 of the 

Constitution. 

The Court has concluded that the lease agreement and accompanying 

documents subject the District to liability beyond one year. However, in addition, and as 

an alternative holding, the Court concludes that it cannot approve the proposed lease 

agree~ent because there are too many unknowns. These unknowns may be_ of no 

consequence, as argued by Petitioner, or they may subject the District to debt or liability 

beyond one year. These unknowns are: (1) the additional debt requirements for ttie 

District, to be determined with the lender/bondholders; (2) the District's "financial 

covenants"_ to be determined with lender/bondholders likely to include debt service 

cov~rage and other similar covenants; (3) the Purchase and Sale Agreement, to be 

signed no earlier than December 2014; and (4) the Bond Resolution Act. 

At oral argument, Petitioner's counsel stated: 

So I would say that the argument that somehow a purchase and 
. sale agreement that's subject to a bunch of contingencies creates an 
indebtedness or liability is just wrong. 

But even if it's right, I think the significant thing to note here is the 
District has enough cash that it could pay cash for this building, if it had to. 

Draft Hr'g Tr. at 17: 14-21 (Aug. 4, 2014). 

The Court concludes with these remarks because they are squarely in line with 

the language of Idaho's Constitution and the constitutional framers' intent: pay cash; 

otherwise, go to the people. 
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Conclusion 
. 
The District's petition for judicial confirmation is denied. 

IT IS SO ORDERED. 

DATED this 28th day of August 2014. 

Melissa Moody 
District Judge 
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and correct copy of the within instrument to: 

Donald E. Knickrehm 
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Nicholas G. Miller, 
Brad P. Miller 
S. C. Danielle Quade 
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John L. Runft 
RUNFT & STEELE LAW OFFICES, PLLC 
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• 

Donald E. Knickrehm, ISB No. 1288 
GIVENS PURSLEY LLP 
601 W. Bannock Street 
Boise, ID 83702 
Telephone: (208) 388-1200 
Facsimile: (208) 388-1300 

Nicholas G. Miller, ISB No. 3041 
S.C. Danielle Quade, ISB No. 6363 
HAWLEY TROXELL ENNIS & HAWLEY LLP 
877 W. Main Street, Suite 1000 
Boise, ID 83702-5883 
Telephone: (208) 344-6000 
Facsimile: (208) 954-5285 

Attorneys for Petitioner 
Greater Boise Auditorium District 

NO·---~~~~,---
A.M. ____ F_it~M.JJ Jlj 

rt r 
JAN 2 0 2015 

CHRISTOPHER D. RICl-l, C!eik 
By TENILLE RAD 

DEPUTY 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

IN THE MATTER OF: ) 
) Case No. CV-OT-2014-23695 

GREATER BOISE AUDITORIUM 
DISTRICT, 

PETITIONER. 

) 
) 
) 
) 
) 
) 

--------------~) 

NOTICE OF FILING PETITION FOR 
JUDICIAL CONFIRMATION AND NOTICE 
OF HEARING THEREON 

NOTICE IS HEREBY GIVEN that Petitioner, Greater Boise Auditorium District, a 

public body organized and operating as an auditorium district pursuant to Idaho Code Title 67, 

Chapter 49 (hereinafter referred to as the "District") has filed its Petition for Judicial 

Confirmation in the above matter (the "Petition") pursuant to the Idaho Judicial Confirmation 

NOTICE OF FILING PETITION FOR JUDICIAL CONFIRMATION AND NOTICE OF HEARING 
THEREON-1 
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Law, Idaho Code § 7-1301 et seq., requesting a judicial confirmation and determination of the 

power and authority of the District to enter into a Lease Agreement (Annual Appropriation) (the 

"Lease Agreement") to finance the acquisition of certain condominium units containing a new 

ballroom facility, related kitchen and ancillary facilities along with related soft costs and 

equipment (the "Financed Project"), to improve and expand its existing convention center and 

public event facilities in downtown Boise known as the "Boise Centre," based on the finding that 

the Lease Agreement is not an indebtedness or liability prohibited under Article VIII, §3 of the 

Idaho Constitution. The initial term of the Lease Agreement will end at the conclusion of the 

District's fiscal year following commencement, and will be renewable for additional terms of 

one year only upon appropriation, budgeting and affirmative notice of the intent to renew the 

Lease Agreement by the District. The Petitioner estimates that the cost of the Financed Project 

will be approximately $19,091,084, plus related soft costs and equipment, for a total Financed 

Project cost of approximately $21,236,400, plus related reserves and financing costs. 

The District has entered into an agreement with the Urban Renewal Agency of Boise 

City, Idaho, aka Capital City Development Corporation (the "Agency"), pursuant to which the 

Agency agrees to assist with the financing of the Financed Project. The District and the Agency 

have agreed that the District will assign, and the Agency will accept the assignment of, the 

District's right to purchase the Financed Project under the master development agreement 

between the District and the developer of the Financed Project. The Agency intends to issue a 

lease revenue note (the "Note") to finance its purchase of the Financed Project. Once purchased, 

the Agency will then lease the Financed Project to the District pursuant to the Lease Agreement. 

The Note will be repaid by the District's lease payments under the Lease Agreement. The 

NOTICE OF FILING PETITION FOR JUDICIAL CONFIRMATION AND NOTICE OF HEARING 
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' V 

District will pay lease payments under the Lease Agreement using a portion of the annual 

receipts from hotel/motel room sales tax levied and collected by the District pursuant to Idaho 

Code Section 67-4917B. Once the Note is paid in full, the Lease Agreement terminates and the 

Financed Project may be purchased by the District for a nominal amount. 

The Lease Agreement is more particularly described in the Petition and Resolution of the 

District approving the Petition adopted on November 20, 2014 (the "Resolution"). Full and 

complete copies of the Petition, the Lease Agreement and the Resolution may be examined at the 

District's administrative offices located at 850 W. Front Street, Boise, Idaho. 

NOTICE IS FURTHER GIVEN that' a hearing on the Petition shall be held on February 

25, 2015, at 3:00 p.m. in the District Court at the Ada County Courthouse, 200 W. Front Street, 

Boise, Idaho before the Honorable Lynn G. Norton. 

. JO 
WITNESS my hand and the seal of the Court this __ day of January, 2015. 
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Donald E. Knickrehm, ISB No. 1288 
GIVENS PURSLEY LLP 
60 I W. Bannock Street 
Boise, TD 83702 
Telephone: (208) 388-1200 
Facsimile: (208) 388-1300 

Nicholas G. Miller, ISB No. 3041 
S.C. Danielle Quade, ISB No. 6363 
HAWLEY TROXELL ENNIS & HAWLEY LLP 
877 W. Main Street, Suite 1000 
Boise, ID 83702-5883 
Telephone: (208) 344-6000 
Facsimile: (208) 954-5285 

Attorneys for Petitioner 
Greater Boise Auditorium District 

NO,, ____ lffl"l!'l~::-r-~--
A.M. . FIL~~- 4~ 3 1 

JAN 2 1 2015 
CHRISTOPHER D. RICH, Clerk 

By KATRINA HOLDEN 
DEPUTV 

IN THE DlSTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

IN THE MATTER OF: 

GREATER BOISE AUDITORIUM 
DISTRICT, 

PETITIONER. 

) 
) Case No. CV-OT-2014-23695 

j STIPULATION RE BRIEFING SCHEDULE 

) 
) 
) 
) _______________ ) 

Petitioner, Greater Boise Auditorium District (the "Petitioner"), and Respondent, David 

R. Frazier (the "Respondent"), by and through their respective attorneys of record, hereby 

stipulate and agree as follows: 

STIPULATION RE BRIEFING SCHEDULE - I 
05125.0016.7140351.4 



000161

l. Hearing on the Petitioner's Petition for Judicial Confirmation (the "Hearing") has 

been set for February 25, 2015 at 3:00 p.m. before the Honorable Lynn 0. Norton. 

2. Any memoranda and / or affidavits in support of the Petition for Judicial 

Confirmation (the "Supporting Pleadings") shall be filed with the Court and served so that they 

are received by the Respondent no later than January 26, 2015. 

3. It shall not be necessary for Respondent to file any memoranda and/ or affidavits 

m response to the Petition for Judicial Confirmation (the "Petition") and the Supporting 

Pleadings (the "Responsive Pleadings"), but if Respondent elects to do so, said Responsive 

Pleadings shall be filed with the Court and served so that they are received by the Petitioner no 

later than February 11, 2015. 

4. Any memoranda and / or affidavits in reply to the Responsive Pleadings shall be 

filed with the Court and served so that they are received by the Respondent no later than 

February 18, 2015. 

5. Except as to the matters set fo1th herein, the Idaho Rules of Civil Procedure shall 

govern in matters of pleading and practice. 

6. Nothing herein shall bind or prejudice any respondent not a party to this 

Stipulation. 

;P-
DATED THIS~ day of January, 2015. 

S,w 'U P1t.rJ/e.'1_ ,a.1? 

~:WI E6rm SYJ! F 

DonaldE.nickrehm, ISB No. 1288 "1' 
Attorneys for Petitioner 
Greater Boise Auditorium District 
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/;!-
DATED THIS 2-0 day of January, 2015. 

RUNFT & STEELE LAW OFFICES, PLLC 

CERTIFICATE OF SERVICE 

+ 
I HEREBY CERTIFY that on this .2\-4..aay of January, 2015, I caused to be served a true 

copy of the foregoing STIPULATION RE BRIEFING SCHEDULE by the method indicated 
below, and addressed to each of the following: 

John L. Runft, Esq. 
Runft & Steele Law Offices, PLLC 
l 020 W. Main St., Ste. 400 
Boise, ID 83702 

_x_ U.S. Mail, Postage Prepaid 
Hand Delivered 

__ Overnight Mail 
_LE-mail 
__ Telecopy 

Donald~Ll'2 

STIPULATION RE BRIEFING SCHEDULE - 3 
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Donald E. Knickrehm, ISB No.• 1288 
GIVENS PURSI:EY LLP 
601 W. Bannock Street 
Boise, ID 83702 
Telephone: (208) 388-1200 
Facsimile: (208) 388-1300 

Nicholas G. Miller, ISB No. 3041 
S.C. Danielle Quade, ISB No. 6363 

:~_,f-111'-~-\ __ FIL~~----

JAN 2 6 20f5 
CHRISTOPHER O. PlflCH, Clark 

By STACEY LAFFERTY 
DEPUTY 

HAWLEY TROXELL ENNIS & HAWLEY LLP 
877 W. Main Street, Suite 1000 
Boise, ID 83702-5883 
Telephone: (208) 344-6000 
Facsimile: (208) 954-5285 

Attorneys for Petitioner 
Greater Boise Auditorium District 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

IN THE MATTER OF: ) 
) Case No. CV-OT-2014-23695 
) 

GREATER BOISE AUDITORIUM 
DISTRICT, 

) MEMORANDUM IN SUPPORT OF 
) PETITION FOR JUDICIAL 
) CONFIRMATION 

PETITIONER. ) 
) ---------------
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Petitioner, Greater Boise Auditorium District (the "District"), filed its Petition for 

Judicial Confirmation ("Petition") pursuant to Idaho Code § 7-1301 seeking judicial 

confirmation of its authority to enter into a lease agreement to finance the acquisition of certain 

condominium units containing a new ballroom facility, related kitchen and ancillary facilities 

along with related soft costs and equipment (the "Financed Project"), to improve and expand its 

existing convention center and public event facilities in downtown Boise (the "Boise Centre"). 

This Memorandum is supported by the affidavits listed above, each of which has been filed 

concurrently herewith. 

I. 

BACKGROUND 

A. The District 

The District is a public body organized and operating as an auditorium district 

pursuant to Idaho Code Title 67, Chapter 49 (the "Act"), and as such is a "political 

subdivision" within the definition contained in Idaho Code§ 7-1303(6). Affidavit of Patrick Rice 

in Support of Petition for Judicial Confirmation, 'JI 5 (herein "Rice Affidavit"). The District was 

formed effective June 9, 1959 by the vote of the electorate of Ada County and encompasses the 

boundaries of approximately the city limits of the City of Boise, the City of Garden City and 

portions of the City of Meridian and the City of Eagle, and of Ada County lying east of Eagle 

Road, south of Floating Feather Road, west of the conjunction of Warm Springs A venue and 

Gowen Road, and north of Columbia Road. Id. The District is governed by a Board of Directors 

elected at large by the voters residing within the boundaries of the Distri~t (the "Board"). See 

Idaho Code § 67-4912. The Board exercises management, control and supervision of all the 

business and affairs of the District. Idaho Code§ 67-4912(h). The Act authorizes the District to 

acquire, operate and maintain public convention and auditorium facilities within the boundaries 
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of the District. See Idaho Code § 67-4912. The District currently operates the Boise Centre, an 

85,000 square foot convention center and public event facility in downtown Boise. Rice 

Affidavit, <JI 7. The District intends to maintain its current ballroom and kitchen facilities at 

the Boise Centre following completion of the Financed Project. Rice Affidavit, <JI 25. 

To effectuate _the general powers of the District, the Act further authorizes the Board 

to "acquire, dispose of and encumber real and personal property, and any interest therein, 

including leases and easements within the district," Idaho Code § 67-4912(f), and empowers 
) 

the District to contract for the leasing of improvements to be constructed upon property 

owned by the District or otherwise. Section 67-4922A, Idaho Code, provides, in pertinent 

part: 

[An Auditorium District] board may contract for the leasing of 
improvements to be constructed upon premises owned by the 
district or otherwise, and the contract may also provide that at the 
expiration of the term of the lease, upon full performance of such 
lease by the district, the improvements and/or real estate, or so 
much thereof as is leased, may become the property of the district. 

In order to provide funding for its operations and to effectuate its purposes, the 

District levies and collects hotel/motel room sales tax in the amount of five percent (5%) of 

the receipts derived from hotels and motels within the District, in accordance with Section 

67-491 ?B of the Act (the "Room Tax"). Rice Affidavit, <JI 6. 

B. The Expansion of the Boise Centre 

The District, in accordance with the Act as set forth in Section I.A above, has the 

authority to build, operate, maintain and market convention centers. The District, pursuant to 

such authority, has decided to expand its existing convention center facilities, including 

acquisition of the Financed Project, to be operated by the District as an addition to the Boise 

Centre. See Rice Affidavit, <JI 8. The District has entered into an Amended and Restated Master 

Development Agreement dated November 20, 2014 (the "Gardner MDA'') with K.C. Gardner 

MEMORANDUM IN SUPPORT OF PETITION FOR JUDICIAL CONFIRMATION - 2 
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Company, L.C. (the "Developer") under which the Developer will build-to-suit the Financed 

Project as condominium units in a new building, to be known as the "Centre Building," to the 

south of the existing U.S. Bank office tower. Rice Affidavit, <J[ 9; Affidavit of David Wali in 

Support of Petition for Judicial Confirmation, <J[ 2 (herein "Wali Affidavit"). The District 

estimates that the cost of acquiring the Financed Project will be approximately $19,091,084, plus 

related soft costs and equipment, for a total Financed Project cost of approximately $21,236,400 

plus related reserves and financing costs. Rice Affidavit, <J[ 29. 

Pursuant to the Gardner MDA, upon satisfaction of certain conditions, including 

agreement on the final design and specifications, and the guaranteed maximum price, which 

agreement is estimated to occur in May 2015, the District will enter into a Purchase Agreement 

with the Developer for the purchase of the Financed Project (the "Purchase Agreement") under 

which the District will be obligated to purchase the Financed Project upon, but not before, 

completion of construction.l Rice Affidavit, <J[ 10. The District and the Developer expect 

completion of construction to occur in July 2016. Rice Affidavit, <J[ 10; Wali Affidavit <J[ 2. 

II. 

FINANCING OF THE FINANCED PROJECT 

A. The Urban Renewal Agency 

Although the District has broad powers to lease, including lease to own as described 

above, the Act authorizes an auditorium district to issue bonds only if backed by property taxes, 

1 Although Respondent's Answer questions the constitutional validity of the District's 
obligations under the Gardner MDA, the Judicial Confirmation Law, Idaho Code § 7-1301 
et seq., contemplates that the District, in its discretion, need only submit for judicial 
examination issues about which its powers are unsettled in the law and where a counter
party to the obligation requires judicial review. The Developer has not required judicial 
review of the Gardner MDA whereas Wells Fargo has required judicial review of the Lease 
Agreement. See discussion at page 9 herein. Simply, the obligations of the District under 
the Gardner MDA are not before court. 
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and yet the District does not qualify as an auditorium district that can levy property taxes because 

it serves an area with a population greater than 25,000. See Idaho Code§§ 67-4912(0), 67-4921; 

Rice Affidavit, <J[ 5. Consequently, to structure a financing transaction, the District needs to 

contract with another entity that has both the power to act as the owner and landlord under the 

lease and the power to issue bonds or notes. An urban renewal agency established under Title 

50, Chapters 20 and 29, Idaho Code (collectively, the "Urban Renewal Law") is such an entity.2 

Idaho Code § 67-4912(d) provides that the District may enter into contracts and agreements 

with governmental entities and cooperate with one or more of them to build, erect, market, or 

construct facilities within the District. Section 50-2015, Idaho Code, further authorizes the 

District to dedicate, sell, convey or lease any of its property to an urban renewal agency, to 

incur the entire expense of an urban renewal project, and to enter into such sale, conveyance, 

lease or agreement with the urban renewal agency without appraisal, public notice, 

advertisement or public bidding. 

On December 19, 2014, the District and the Urban Renewal Agency of Boise City, Idaho, 

aka Capital City Development Corporation (the "Agency") entered into an Amended and 

Restated Development Agreement (the "Development Agreement") pursuant to which the 

Agency has agreed to employ the foregoing described statutory powers in connection with the 

financing of the Financed Project. Rice Affidavit, <J[ 11; Affidavit of John Brunelle in Support of 

Petition for Judicial Confirmation, <J[ 7 (herein "Brunelle Affidavit). The Agency is an urban 

renewal .agency of the City of Boise City, Idaho, organized and operating pursuant to the Urban 

Renewal Law. Brunelle Affidavit, <JI 5. Pursuant to the Development Agreement, the District 

2 Under Idaho Code §§ 50-2012 and 50-2018(15), an urban renewal agency may issue notes secured 
with the income, proceeds, revenues and funds of the agency derived from the project financed and 
may mortgage any urban renewal project so financed. 
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and the Agency have agreed that the District will assign, and the Agency will accept the 

assignment of, the District's right to purchase the Financed Project under the Purchase 

Agreement, and, following successful completion of the Judicial Confirmation Proceedings, the 

District and the Agency will execute and deliver an Assignment and Assumption Agreement in 

substantially the form attached to the Development Agreement to so provide. Rice Affidavit, 

<I[ 12; Brunelle Affidavit, <I[ 8. In order to provide the funds needed for the Agency's purchase of 

the Financed Project, the Agency has agreed to issue a promissory note to Wells Fargo (the 

"Note"), as further described in Section II.C below. Id. In this way, the Agency, using the 

proceeds from the Note, will purchase the Financed Project from the Developer and become the 

owner of the same. Rice Affidavit, <I[ 13; Brunelle Affidavit, <I[ 9. The Agency will then lease the 

Financed Project to the District under a Lease Agreement (Annual Appropriation) (the "Lease 

Agreement"), a draft of which is attached as Exhibit B to the Petition. Rice Affidavit, <I[ 14; 

Brunelle Affidavit, <I[ 10. The Note is payable by the Agency solely from lease payments paid 

by the District to the Agency under the Lease Agreement (the "Lease Payments"). Rice 

Affidavit, <I[ 15; Brunelle Affidavit, <I[ 11. 

B. The Lease Agreement 

The Lease Agreement is subject to annual appropriation and budgeting of funds by the 

District. Rice Affidavit, <I[ 16; Brunelle Affidavit, <I[ 12; see also Petition, Exhibit B, Lease 

Agreement. The initial term of the Lease Agreement begins on the "Commencement Date" as 

defined in the Lease Agreement and, if not renewed by the District, will end at the conclusion of 

the District's fiscal year, November 30, following the Commencement Date (the "Initial Term"). 

Rice Affidavit, <I[ 16; Brunelle Affidavit, <I[ 12. The Lease Agreement is renewable for 

subsequent one-year terms only upon appropriation, _budgeting and affirmative notice by the 
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District of its intent to renew the Lease Agreement. Id. In this regard, Section 5.1 of the Lease 

Agreement states, in pertinent part: 

(b) At any time during the Initial Term and during each 
Renewal Term thereafter, the District may, in its sole discretion, 
renew this Lease for the next subsequent Renewal Term by 
budgeting funds to pay Rent for such Renewal Term and by giving 
Notice of Intent to Renew to the Agency. The Notice of Intent to 
Renew shall be accompanied by a certified copy of the resolution 
or other official action of the District Board adopting its budget 
which includes the expenditure of funds for Rent for the Renewal 
Term. In the event the Agency shall not have received the Notice 
of Intent to Renew by November 1 of any year, the Agency will 
notify the District of such non-receipt, and the District shall then 
have until November 15 to deliver to the Agency its Notice of 
Intent to Renew. 

(c) If the District does not deliver the Notice of Intent to 
Renew by November 15 of any year, or if the District shall at any 
time notify the Agency that the District has elected to not renew 
this Lease for an additional Renewal Term, an Event of 
Nonrenewal shall be deemed to have occurred. Upon an Event of 
Nonrenewal, the Lease shall terminate on November 30 of the then 
current year and, except for the provisions of Section 8.12 herein, 
no provision of the Lease shall survive termination. 

Petition, Exhibit B, Lease Agreement § 5.l(b), (c). In addition, Section 5.3 of the Lease 

Agreement expressly provides that the obligations thereunder are only for the current fiscal year 

stating: "[t]he obligation of the District to pay Lease Payments, Prepayments, Debt Service 

Reserve Payments, Rebate Fund Payments and Occupancy Expenses (collectively, "Rent") 

begins on the Commencement Date and extends only through the Initial Term and any Renewal 

Term, if the Lease is so renewed at the sole option of the District pursuant to Section 5. l ." 

Petition, Exhibit B, Lease Agreement § 5.3. The District's exercise of its unilateral option to 

renew continues the Lease Agreement for an additional Renewal Term on the same terms, 

conditions and covenants. See Petition, Exhibit B, Lease Agreement § 5.1; Rice Affidavit, 

'][ 16; Brunelle Affidavit,'][ 12. The Agency is bound by the Lease Agreement for as long as 

the District renews with no option to terminate except in the event of a default by the 
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District. See Petition, Exhibit B, Lease Agreement §§ 3.3, 5.1, & 10.2; Rice Affidavit, <JI 16; 

Brunelle Affidavit, <JI 12. If the District renews the Lease Agreement for sufficient years that the 

Note is paid in full, the Lease Agreement terminates and the District has the right to purchase the 

Financed Project for a nominal sum. Petition, Exhibit B, Lease Agreement § 11.3; Rice 

Affidavit, <JI 17; Brunelle Affidavit, <JI 13. The District also has the right to purchase the 

Financed Project, and thus terminate the Lease Agreement, at any time upon payment of a 

purchase price equal to the unpaid principal and interest due on the Note. Petition, Exhibit B, 

Lease Agreement§ 11.2; Rice Affidavit, <JI 17; Brunelle Affidavit, <JI 13. 

However, if the District elects not to renew the Lease Agreement (an "Event of 

Nonrenewal"), the Lease Agreement shall terminate on November 30 of the then current year 

and the District shall have no further indebtedness or liability thereunder. Petition, Exhibit B, 

Lease Agreement §§ 5.l(c), 5.3; Rice Affidavit, <JI 18; Brunelle Affidavit, <JI 14. In order to 

ensure that all of its obligations under the Lease Agreement are terminated in an Event of 

Nonrenewal, the District, by Resolution of its Board dated December 18, 2014 and as required 

by Section 8.12 of the Lease Agreement, has set aside, pledged and committed the amount of 

$250,000 to be held in a "Lease Contingency Fund" as the sole source of payment for all claims 

of the Agency under the Lease Agreement, including such claims as may survive the District's 

termination of the Lease Agreement.3 Rice Affidavit, <J[ 19; see also Brunelle Affidavit, <JI 15. 

The Agency has no other recourse against the District except to such Fund. Id. If funds remain 

in the Lease Contingency Fund five (5) years after the termination of the Lease, such funds shall 

3 The District has additionally set aside, pledged and committed $100,000 to the Lease 
Contingency Fund to be held as the sole source of payment for all claims of the Bank 
relating to the Financed Project (the "Bank Contingency"). The Bank Contingency differs 
from the amounts held in the Lease Contingency Fund for the claims of the Agency in that it 
does not survive termination of the Lease Agreement. Petition, Exhibit B, Lease Agreement 
§ 8.12(d); see also Petition, Exhibit C, Term Sheet, p.6. 
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be released to the District. Id. Additionally, as required by Section 6.2 of the Lease Agreement, 

the District must maintain commercial general liability insurance occurrence coverage for the 

Financed Project. Petition, Exhibit B, Lease Agreement § 6.2; Rice Affidavit, <j[ 21; Brunelle 

Affidavit, <j[ 16. Accordingly, the District shall have insurance coverage for any incident 

occurring during the Lease Term (as defined in the Lease Agreement), even following an Event 

of Nonrenewal. Id. 

Finally, in connection with the financing of the Financed Project, the Agency will grant 

to the District a separate and additional option to purchase the Financed Project for a nominal 

sum once the Note has been paid in full (the "Option"). Petition, Exhibit B, Lease Agreement, 

Article XI; Rice Affidavit, <j[ 22; Brunelle Affidavit, <j[ 17. The Option shall survive termination 

of the Lease Agreement in an Event of Nonrenewal. Petition, Exhibit B, Lease Agreement, § 

11.5; Rice Affidavit, <J[ 22; Brunelle Affidavit, <j[ 17. In this way, even in an Event of 

Nonrenewal, the District preserves the benefit of any Lease Payments it has made prior to the 

Event of Nonrenewal. 

C. The Financing 

In October 2014, the District and the Agency jointly issued a request for proposals (the 

"RFP") to solicit interest from certain financial firms in financing the Financed Project. Rice 

Affidavit, <j[ 23; Brunelle Affidavit, <j[ 18. The request for proposals identified the transaction 
' 

structure described above--i.e, that the Agency would issue the Note payable solely from the 

revenues derived from the District's Lease Payments under the Lease Agreement. Id. As a 

result of the RFP, Wells Fargo Bank, N.A., Boise office ("Wells Fargo") proposed a term sheet, 
I 

a copy of which is attached to the Petition as Exhibit C (the "Term Sheet") specifying the terms 

and conditions upon which Wells Fargo would purchase the Agency's Note to provide financing 

for the Financed Project plus related reserves and financing costs. Id.; see also Affidavit of 
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Linda Armstrong, as a Representative of Wells Fargo Bank, N.A. Re: Petition for Judicial 

Confirmation, <J[ 4 (herein "Armstrong Affidavit"). The Agency approved the Term Sheet and 

authorized the execution of the same at the meeting of its governing board held on December 15, 

2014. Brunelle Affidavit, <J[ 18. The District ratified the execution of the Term Sheet at the 

meeting of its Board held on December 18, 2014. Rice Affidavit, <J[ 23. 

Wells Fargo has reviewed the Lease Agreement and understands that the Lease Payments 

constitute the source of payment for the Note. Armstrong Affidavit<][<][ 3, 5, & 7. The Term 

Sheet acknowledges that the District's obligation to make payments under the Lease Agreement 

is subject to annual renewal and appropriation and that the District may terminate the Lease 

Agreement at the end of any annual term with no further obligation. Petition Exhibit C, Term 

Sheet, p.2; Armstrong Affidavit <J[ 5; Rice Affidavit, <J[ 24; Brunelle Affidavit, <J[ 19. To secure 

repayment of the Note, the Agency will grant to Wells Fargo a Deed of Trust and Assignment of 

Rents ("Deed of Trust") which shall (a) assign to the bank the Lease Payments paid by the 

District under the Lease Agreement and (b) grant a first lien on the Financed Project, until the 

Note has been fully repaid. Petition Exhibit C, Term Sheet, p.2-3; Rice Affidavit, <J[ 24; 

Brunelle Affidavit, <J[ 19. The Deed of Trust will be junior and subject to the Option held by the 

District. Id. 

Among the "Conditions Precedent to Closing" in the Term Sheet is "7) Receipt of 

Judicial Confirmation, satisfactory to Bank, of the District's ability under the Idaho Constitution 

to enter into the Lease." Armstrong Affidavit <J[ 5. Upon a favorable ruling on the District's 

Petition, and in accordance with the Development Agreement and Lease Agreement, the Agency 

will issue the Note. See Rice Affidavit, <J[ 12; Brunelle Affidavit, <J[ 8. The Note will be issued 

for an amount sufficient to provide funds to purchase the Financed Project, and the Lease 

Agreement, in turn, will provide for Lease Payments sufficient to enable the Agency to pay all 
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principal and interest coming due on the Note. Rice Affidavit, <JI 15; Brunelle Affidavit, <JI 11. 

The District's estimated Lease Payments under the Lease Agreement are significantly 

exceeded by the Room Tax receipts of the District. Rice Affidavit, <JI 28; see also Armstrong 

Affidavit <JI 6. 

III. 

BASIS FOR JUDICIAL DETERMINATION 

The District has not held an election to obtain voter approval of the District's authority to 

enter into the Lease Agreement and related documents. Rice Affidavit, <JI 26. Although the 

District is subject to the debt limitations contained in Article Vill, § 3 of the Idaho Constitution, 

an election is not required because the Lease Agreement does not obligate the District beyond its 

current fiscal year. Id. The Lease Agreement will terminate at the end of the District's fiscal 

year unless renewed for a subsequent one-year term upon appropriation, budgeting and 

affirmative notice by the District of its intent to renew. Rice Affidavit, <JI 16; Brunelle Affidavit, 

<JI 12. Should the District elect for any reason not to appropriate and provide affirmative notice 

of intent to renew the Lease Agreement the District would incur no indebtedness or liability as a 

result, and will have no further obligation beyond the District's current fiscal year. Rice 

Affidavit, <JI 18; Brunelle Affidavit, <JI 14. 

IV. 

QUESTION PRESENTED 

Whether the Petitioner has the power and authority to enter into the 
Lease Agreement based on the finding that such Lease Agreement 
is not a debt or obligation under Article Vill, §3 of the Idaho 
Constitution. 
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v. 

THE COURT HAS JURISDICTION BECAUSE THIS ACTION WAS PROPERLY 
INSTITUTED IN ACCORDANCE WITH IDAHO CODE§§ 7-1301-1313 

A. Judicial Confirmation Law 

The District is a public body organized and operating pursuant to the Act. Rice Affidavit, 

'I[ 5. As such, it is a "political subdivision" under Idaho Code§ 7-1303(6). /d. 

Idaho Code§ 7-1302(1) provides: 

An early judicial examination into and determination of the 
validity of the power of any political subdivision to issue bonds or 
obligations and execute any agreements or security instruments 
therefor promotes the health, comfort, safety, convenience and 
welfare of the people of the state. 

In furtherance of such declaration, the Legislature enacted Idaho Code § 7-1304, as amended, 

which allows the filing of a petition for judicial confirmation of any proposed agreement or 

obligation of any political subdivision. 

The District has complied with the procedural requirements required by the Judicial 

Confirmation Law, Idaho Code § 7-1301 et seq., to be completed prior to filing the Petition. 

Affidavit of Posting, Mailing and Publishing of Notice of Public Hearing and of Posting and 

Publishing of Notice of Filing Petition for Judicial Confirmation and Notice of Hearing Thereon, 

'1['1[ 3, 4, 5 (herein "Affidavit of Posting"); see also Petition at 'I[ 35; Idaho Code §§ 7-1304(3), 

1306. 

Section 1305 of Title 7 of the Idaho Code provides that a judicial confirmation action 

shall be in the nature of a proceeding in rem, and jurisdiction of all parties interested may be had 

and is complete and sufficient after further post-petition appropriate publication and posting. See 

also Idaho Code §§ 7-1306(3), 7-1308(1). All such publication and posting of the Notice of 

Filing Petition for Judicial Confirmation and Notice of Hearing Thereon have occurred or will 
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have occurred prior to the hearing scheduled for February 25, 2015. Affidavit of Posting <J[<Il 6, 7. 

Accordingly, the District has complied with notice provisions in good faith. 

Any owner of property, taxpayer, elector or ratepayer within the political subdivision, or 

any other person who has an interest in the obligation or agreement, may appear in the action. 

Idaho Code § 7-1307. Once jurisdiction has been obtained through filing of the Petition and 

proper publication and posting of notice, the Court "shall examine into and determine all matters 

and things affecting each question submitted, shall make such findings with reference thereto and 

render such judgment and decree thereon as the case warrants." Idaho Code§ 7-1308(1). 

VI. 

ARGUMENT 

A. The Lease Payments do not violate Article VIII, § 3 of the Idaho Constitution 
because the Lease Agreement does not obligate the District beyond one year. 

1. Terms of the Lease Agreement 

As described in Section Il.B herein, the Lease Agreement contains a "renewal by 

appropriation" or "non-appropriation clause" provision, which provides that the Lease 

Agreement is subject to annual appropriation and affirmative renewal. Petition, Exhibit B, 

Lease Agreement § 5.l(b). Specifically, Section 5.3 of the Lease Agreement provides that 

"[t]he obligation of the District to pay Lease Payments, Prepayments, Debt Service Reserve 

Payments, Rebate Fund Payments and Occupancy Expenses (collectively, "Rent") begins on the 

Commencement Date and extends only through the Initial Term and any Renewal Term, if the 

Lease is so renewed at the sole option of the District pursuant to Section 5.1." Id. at§ 5.3. A 

"Renewal Term" is defined in the Lease Agreement as beginning on December 1 and terminating 

the following November 30, thus never extending beyond a year. Id. at Appendix A - "Renewal 

Term." Accordingly, in an Event of Nonrenewal the Lease Agreement shall terminate on 

November 30 of the then current year and the District shall have no further indebtedness or 
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liability thereunder. Rice Affidavit, ']I 18; Brunelle Affidavit, ']I 14; see also Petition, Exhibit B, 

Lease Agreement§§ 3.3, 5.l(c), 5.3, 8.12. 

2. Idaho Case Law 

a. Idaho Supreme Court Decisions 

Article VIII, § 3 of the Idaho Constitution limits the ability of certain public entities to 

incur long-term indebtedness without voter approval. It provides, in pertinent part: 

No county, city, board of education; or school district, or other 
subdivision of the state, shall incur any indebtedness, or liability, 
in any manner, or for any purpose, exceeding in that year, the 
income and revenue provided for it for such year, without the 
assent of two-thirds (2/3) of the qualified electors thereof voting at 
an election to be held for that purpose .... 

Idaho Constitution Art. VIII, § 3 (emphasis added). By its plain terms Article VIII, § 3 does not 

prohibit obligations that do not exceed the revenue and income for the current year. Because the 

District has structured the Lease Agreement to terminate at the end of each fiscal year, unless 

affirmatively budgeted for and renewed, the Lease Agreement is not a debt or liability prohibited 

by Article VIII, § 3 of the Idaho Constitution. 

Article VIII, § 3 also contains an exception permitting long-term obligations for 

"ordinary and necessary expenses," which exception has been the subject of a number of 

Supreme Court rulings over many years, most recently the City of Boise v. Frazier, 143 Idaho 1 

(2006), and City of Idaho Falls v. Jared Fuhriman, 149 Idaho 574 (2010).4 While this "ordinary 

4 
The issues presented in this case are distinct from those presented in Frazier and Fuhriman. 
In Frazier, the Court invalidated a proposed financing of an expansion to the Boise Airport 
parking garage on the basis that the expansion was not ordinary and necessary. In 
Fuhriman, the Supreme Court invalidated a long-term contract, which was not subject to 
annual appropriation, between the City of Idaho Falls and a third party to purchase power on 
the basis that the contract was not ordinary and necessary. Frazier and Fuhriman 
adjudicated the boundaries of the ordinary and necessary exception but did not address the 
exception for obligations not exceeding income and revenue for the year and did not involve 
obligations subject to annual appropriation. 
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and necessary" exception has been construed tightly by Idaho courts, it is not implicated in the 

instant action. The District does not, and has never, asserted that the Financed Project is 

"ordinary or necessary." Rather, the District has sought judicial determination on a very narrow 

issue; i.e., does the District have the power and authority to enter into the Lease Agreement with 

the Agency? Specifically, the District seeks judicial confirmation that the Lease Agreement 

does not constitute an indebtedness or liability that extends beyond one year in violation of 

Article VIII, § 3. 

The Idaho Supreme Court has not addressed whether an annual appropriation lease is a 

debt or liability under Article VIII, § 3. However, a majority of appellate courts in other states 

have held that leases subject to annual appropriation are not a prohibited indebtedness or liability 

under similar state constitutional provisions. Additionally, the Supreme Court has issued several 

other opinions supporting the District's contention that the Lease Agreement is not an 

indebtedness or liability prohibited under Article VIII, § 3 because the District has not incurred 

and will not incur any obligation beyond its current fiscal year. 

The Idaho Supreme Court held, in Idaho Water Resources Board v. Kramer, that a "debt" 

refers to an obligation incurred by the political subdivision which creates a legal duty on its part 

to pay from the general fund a sum of money to another, who occupies the position of creditor, 

and who has a lawful right to demand payment. Idaho Water Resources Bd. v. Kramer, 97 Idaho 

535, 556, 548 P.2d 35, 56 (1976). "It contemplates an obligation which is irrevocable and 

requires for its satisfaction levies beyond the appropriations made available by the Legislation to 

meet the ordinary and necessary expenses of state government for the fiscal year." Id. The term 

"liability" has been given a somewhat broader scope - it refers to an obligation one is bound in 

law or justice to perform. Kramer, 97 Idaho at 556, 548 P.2d at 56. "Liability" has been 

distinguished from a debt as follows: 
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If A by a valid contract employs B to work for him for the term of 
one year at $50 per month, payable at the end of each and every 
month, would this contract not be a liability on A as soon as 
executed? A debt of $50 would accrue thereon at the end of each 
month, but the liability would be incurred at the time the contract 
was entered into. 

Boise Dev. Co. v. City of Boise, 26 Idaho 347, 363, 143 P. 531, 535 (1914). Thus, the Idaho 

Supreme Court has made clear that a liability is created when there is an enforceable duty to 

make the payment. 

Although the Idaho Supreme Court has not yet been confronted with a lease containing a 

non-appropriation clause, the Court has held that where a proposed plan does not bind future 

governments, or obligates only current appropriations, no prohibited "debt or liability" is 

created. Lyons v. Bottolfsen, 61 Idaho 281, 287, 101 P.2d 1, 6-7 (1940). See also Foster's, Inc. 

v. Boise City, 63 Idaho 201, 204, 118 P.2d 721, 724 (1941) (where no debt or liability was 

created except a provision for payment during the fiscal year for which it was incurred, the 

transaction did not violate the constitution). Thus, only an obligation that purports to bind the 

obligor beyond the current fiscal year's revenues will be considered a debt or liability incurred in 

violation of Article VIII, § 3. 

The Lease Agreement has been structured to comply with Article VIII,§ 3. The District 

is only obligated for the Initial Term of the Lease Agreement, with existing funds having been 

appropriated and budgeted for that purpose. Moreover, as described in Section II.B above, the 

District has set aside, pledged and committed $250,000 to be held in a "Lease Contingency 

Fund" as the sole source of payment for all claims of the Agency under the Lease Agreement, 

including such claims as may survive the District's termination of the Lease Agreement. As this 

Lease Contingency Fund has been prefunded by the District and the Agency has no recourse 

against the District except to such Fund, the District has no open-ended obligations under the 

Lease Agreement which subject the District to liability beyond one year. Simply, the District 
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is free to. walk away at the end of the Initial Term, or any Renewal Term, which coincides with 

the end of its fiscal year, without any penalty. Because the Lease Agreement does not bind the 

District beyond its current fiscal year's revenues, and neither the Agency, as lessor of the 

Financed Project under the Lease Agreement, nor Wells Fargo, as Note holder, have a legally 

enforceable right to compel the District to make payments beyond the District's current fiscal 

year, the Lease Agreement is not a debt or liability in violation of Article VIII, § 3. 

Lastly, it is worth noting that the Agency is not an entity subject to the provisions of 

Article VIII, § 3 of the Idaho Constitution, and the ability of the Agency to enter into debt 

without seeking voter approval is not an issue before this Court. 5 In 1972, the Idaho 

Supreme Court definitively weighed in on this issue and concluded, in part, that since an urban 

renewal agency has no powers of taxation, the provisions of Article VIII, § 3, do not apply. 

Boise Redevelopment Agency v. Yick Kong Corp., 94 Idaho 876, 883, 499 P.2d 575, 582 (1972). 

The Yick Kong decision was recently reaffirmed in Urban Renewal Agency of City of Rexburg v. 

Hart, 148 Idaho 299, 222 P.3d 467 (2009). 

b. Appellate Courts of Other States 

An overwhelming majority of the courts in other states have held that non-appropriation 

leases do not violate similar state constitutional restrictions on indebtedness. In Municipal 

Building Authority Iron County v. Lowder, the Utah Supreme Court considered an annual 

appropriation lease to be entered into between Iron County and the Municipal Building Authority 

(the "Authority") for the purpose of financing a new jail facility for the county. 711 P.2d 273 

5 In his Answer, Respondent challenges the ability of the Agency to undertake certain actions under 
Central District Urban Renewal Plan after December 31, 2017. Respondent's contentions in this 
regard are not material to the issues in this action nor are they currently before the Court. Rather, the 
sole issue before the Court is whether the Lease Agreement constitutes an indebtedness or 
liability that extends beyond one year in violation of Article VIII,§ 3. 
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(Utah 1985). The proposed financing utilized a similar structure to the present matter. The 

Authority would issue revenue bonds to finance the construction of a jail facility. Lowder, 711 

P.2d at 276. As part of the same transaction, the county would then lease the newly constructed 

jail facility from the Authority on a year-to-year basis for up to twenty years. Id. After the 

twenty years pass and the bonds are fully repaid, the Authority would transfer title to the jail to 

the county. Id. 

The Court upheld the lease, finding that the lease did not violate Utah's constitution, 

noting specifically that "a contractual obligation that can be discharged within one year is not 

considered a debt that must be submitted to the voters."6 Id. at 278. In so holding, the Court 

specifically addressed Lowder's contention that the financing plan evaded the constitution's debt 

limitation and that, regardless of the express terms, in substance the lease should be found to be 

an invalid long-term debt. Rejecting this contention, the Court wrote: 

In the present case, the county has the right to terminate the 
contract at the end of any year. The amount due in any one year is 
only for services provided during that year. Therefore, the 
proposed lease qualifies for treatment on a year-to-year basis under 
Barnes v. Lehi City and related cases. Of course, as a practical 
matter the county will renew the lease for the next twenty years. 
But that does not affect the analysis so long as the county cannot 
be held legally responsible for other than the services it receives 
during the current tax year. 

Id at 279. Thus, the relevant consideration was the express term of the lease agreement and the 

legally binding obligations therein. See also St. Charles City Co. Library Dist. v. St. Charles 

Library Build. Corp., 627 S.W.2d 64, 68 (Mo. App. 1981) ("[B]ecause the lease may be 

terminated by the failure of the District to renew it at the end of any year, we hold that it does not 

6 Utah's constitutional prohibition is similar to Article VIII, § 3. It provides, in pertinent part, "No 
debt in excess of the taxes for the current year shall be created ... unless the proposition to create 
such debt, shall have been submitted to a vote of such qualified electors as shall have paid a property 
tax therein." Utah Const. Art. XIV, § 3. 
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violate the debt limitation provisions of Article VI, Section 26 of the constitution."); Halstead v. 

McHendry, 566 P.2d 134, 137-38 (Ok. 1977) (annual appropriation lease did not violate debt 

limitation provisions in constitution because the lease did not obligate future county 

commissioners to continue the lease, and there was therefore no legally enforceable obligation on 

the county to continue the lease agreement). 

Similarly, the California Supreme Court has long held that the debt limitation in Article 

XVI, Section 18 of the California Constitution does not apply when a local government enters 

into a contingent obligation.7 Rider v. City of San Diego, 959 P.2d 347, 353 (Cal. 1998). "A sum 

payable upon a contingency is not a debt, nor does it become a debt until the contingency 

happens." I~. at 354. The California Supreme Court has "repeatedly applied this principle to 

uphold multiyear contracts in which the local government agrees to pay in each successive year 

for land, goods, or services provided during that year." Id. 

The classic example of this type of contract is a lease agreement. 
In such cases, we have reasoned that a debt for the aggregate of all 
rent payments does not arise at the time the parties execute the 
lease so long as liability for each individual rent payment is 
contingent on continued use of the leased property during the 
period corresponding to that rent payment. 

Id. In Rider, the Court considered an annual appropriation lease financing plan for expansion of 

the San Diego Convention Center. Id. at 349. Similar to the financing plan for the Financed 

Project, in Rider, the City of San Diego entered into an annually renewable lease with another 

public agency--in that case a Convention Center Expansion Financing Authority--which issued 

7 As noted by Judge Moody in In the Matter of Greater Boise Auditorium District, Case No. 
CVOT1411320D (4th Dist. August 28, 2014), California's constitutional language is very similar to 
Idaho's. Specifically, Article XVI, Section 18 of California's Constitution provides, in pertinent 
part: "No county, city, town, township, board of education, or school district, shall incur any 
indebtedness or liability in any manner or for any purpose exceeding in any year the income and 
revenue provided for such year, without the assent of two-thirds of the voters of the public entity 
voting at an election to be held for that purpose ... ". 
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bonds to finance the project and then leased it to the City of San Diego. Id. Rent under the lease 

was set at an amount equal to the debt service on the bonds, including principal and interest, plus 

additional rent to cover administrative expenses. Id. 

Expounding on its previous holdings in Dean v. Kuchel, 218 P.2d 521 (Cal. 1950) and 

City of Los Angeles v. Offner, 122 P.2d 14 (Cal. 1942), the California Supreme Court upheld the 

constitutionality of the parties' agreement, reasoning: 

The determinative inquiry for purposes of the Constitution is 
not the extent to which the agreement resembles an installment 
purchase contract, but whether the payments in future years 
are contingent. Even if the parties in Dean had expressly labeled 
their agreement an "installment purchase contract," the agreement 
would have satisfied the Constitution so long as liability for each 
installment of the purchase price was contingent on receipt of some 
additional, contemporaneous consideration, such as the buyer's 
ongoing 'use and occupancy of the ... building' before transfer of 
title. 

Id. at 355 ( emphasis added). Finding that the city would incur no obligation to make a rent 

payment until it received the consideration corresponding to that payment, i.e., the use and 

possession of the property; the Court held that the city's obligation to pay rent to the Financing 

Authority did not constitute a debt requiring voter approval under the California Constitution. 8 

Id. See also Appendix A hereto for a list of cases with similar holdings from other states. These 

cases are consistent with Idaho Supreme Court precedent that defines debt and liability to mean 

only those obligations extending beyond one fiscal year that create a duty one is bound by law to 

perform and that the other party has a lawful right to demand. See Kramer, 91 Idaho at 556. 

8 The California Supreme Court recognizes that California Constitution Article XVI, "section 18 is 
more accurately understood as mandating balanced budgets than merely as regulating the debt 
financing of public capital improvements." Rider, 959 P.2d at 353. 
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c. Idaho District Court Decisions 

Several Idaho district courts have also rendered well-reasoned opinions that non

appropriation leases do not violate Article VIII, § 3. In Spencer v. North Idaho College, the First 

District held that "so long as [the lease] contains specific language making [lessee's] renewal 

subject to availability of appropriated funds and makes the lease term renewable on a yearly 

basis, the lease complies with the Idaho Constitution." See Spencer, Case No. CV 2009 8934, *9 

(1st Dist. March 19, 2010), a copy of which is attached hereto as Exhibit A for convenience of 

the Court. In reaching its decision, the Spencer Court noted that its ruling was "certainly 

bolstered by the concurring opinion of Justice Jim Jones in In Re University Place/Idaho Water 

Center Project," wherein Justice Jones wrote: 

The fact of the matter is that all state contracts contain those same 
provisions because Article VIII § 1 of the Idaho Constitution 
prohibits the State from incurring multi-year indebtedness without 
submitting the matter to the public for a vote. Article VIII § 3 
imposes a similar limitation on public indebtedness with respect to 
subdivisions of state government. It is virtually impossible to 
present every multi-year governmental contract or lease to the 
public for a vote. Thus, leases and other contracts that are intended 
to extend beyond one year always contain provisions (1) making 
the government's performance subject to the availability of 
appropriated funds and (2) making the agreement renewable on an 
annual basis for the contemplated term. 

146 Idaho 527, 547 (2008) (J. Jones, Concurring). Justice Jones, in his opinion, sets forth the 

two vital components that a lease must contain in order for it to be valid under Article VIII, § 3: 

each year the lease must be subject to appropriation and annual renewal. Like the lease at issue 

in Spencer, the Lease Agreement in the present matter contains both of these prerequisites. 

~here are a number of other district court opinions upholding lease agreements on similar 

facts. Specifically on point is a recent decision in the Sixth Judicial District where the District 

Court found that an annual appropriation lease between The Pocatello-Chubbuck Auditorium 

District and the Chubbuck Development Authority, the City of Chubbuck's urban renewal 
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agency, proposed for the financing of an approximately 40,000 square-foot community events 

center, was not a debt or liability under Article VIII, § 3 of the Idaho Constitution. See In re The 

Pocatello-Chubbuck Auditorium District, Case No. CV 2013-4838-00 (6th Dist. March 13, 

2014), a copy of which is attached hereto as Exhibit B. In Pocatello-Chubbuck, the lease 

agreement, like the Lease Agreement, is renewable for subsequent one-year terms only upon 

appropriation, budgeting and affirmative notice by the auditorium district of its intent to renew. 

Id. at 4. 

In August of 2002, the Blaine County School District petitioned the Fifth District, 

seeking judicial confirmation of the validity of the District's plan to e~ter into a site lease, 

lease/purchase agreement, a trust agreement, and related documents to effectuate the 

lease/purchase financing of school facilities. See In re School District No. 61, Blaine County, 

Idaho, Case No. SP-022782 (5th Dist. August 5, 2002), a copy of which is attached hereto as 

Exhibit C for convenience of the Court. The proposed lease/purchase agreement was an annual 

appropriation lease, and the District had funding for the first year's rental payments currently 

budgeted and available. Id. at *9. The court found that the lease/purchase agreement and other 

financing documents did not constitute an "indebtedness or liability" within the meaning of 

Article VIII, § 3. Id. at *12. The court approved a similar structure for financing of school 

improvements in 2010. See In re School District No. 61, Blaine County, Idaho, Case 

No. CV2010-170, Findings of Fact and Conclusions of Law (5th Dist. May 5, 2010), a copy of 

which is attached hereto as Exhibit D. The financing structure proposed by the District in the 

present matter is substantially similar to the financing structures approved by the Fifth District in 

2002 and 2010. 

For the Fourth District, Judge Woodland upheld a non-appropriation lease to finance the 

Ada County courthouse, finding a lease subject to annual appropriation does not violate Article 
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VID, § 3. See Ada Co. Property Owners Assn., Inc. v. County of Ada, Case No. CV-OC-

9804773D (4th Dist. August 25, 1999), a copy of which is attached hereto as Exhibit E ("The 

Court finds nothing in any of the executed agreements provided by Petitioners which obligate 

Ada County for more than one year."). In Ada County Property Owners Association the urban 

renewal agency for the City of Boise leased land from Ada County under a ground lease and then 

leased the land and the constructed courthouse back to Ada County under a lease with a non

appropriation clause. See also In re Ada County, Case No. 95055, *13-14 (4th Dist. January 23, 

1992), a copy of which is attached hereto as Exhibit F (Petitioner incurred no indebtedness or 

liability under Article VIII, § 3 with a non-appropriation lease - "The only means by which the 

Petitioner could become liable for any payments beyond the moneys provided to it for the 

current fiscal year would be by exercising its option to renew for an additional term ( or by 

electing to prepay as provided in the lease agreement), after first duly budgeting and 

appropriating the amounts of such lease payments for the ensuing fiscal year.") 

In contrast, two Fourth District decisions have not approved non-appropriation lease 

transactions. The first is Judge Copsey's decision in In the Matter of City of Boise, Case No. 

CVOC0202395D (4th Dist. August 26, 2002), a copy of which is attached hereto as Exhibit G. 

The facts in City of Boise are readily distinguishable from this matter. The City of Boise planned 

to transfer real property it owned to a bank to enable the bank to build the project and then lease 

the property back to the City under an annual appropriation lease. See In the Matter of City of 

Boise, Case No. CVOC0202395D, *3. The bank would then sell certificates of participation to 

finance the costs of construction and hold title to both the improvements and the land on behalf 

of the certificate holders. Id. The fatal flaw in that structure was that the remedies upon 

nonrenewal were the same as upon default. Id. at *4. In either event, the certificate owners could 

order the sale of the property, including the land previously owned by the City. Id. In an event of 
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nonrenewal the City would forfeit its property and receive nothing in return. Id. at *24-25. Thus, 

there was economic compulsion to renew the lease. See Id. at *4-5. 

Although the District contends, based on Lyons and Kramer, that this fact is not fatal to 

the validity of an annual appropriation lease transaction, the District has avoided this potential 

defect by designing a legal structure that provides for the District, even in an Event of 

Nonrenewal, to retain the right to purchase the Financed Project for a nominal sum once the Note 

has been paid in full. In this manner, the District preserves the benefits of any Rent it has paid 

prior to the Event of Nonrenewal, and does not forfeit its interest in the Financed Project if it 

elects not to renew the Lease Agreement or if it defaults during the currently applicable term. 

There is no penalty to the District if it walks away at the end of any Renewal Term and the 

District does not have any real property at risk. 

In addition, there is no economic compulsion here for the District to renew the Lease 

Agreement in any given year. The rent that the District will be paying is below fair market 

value for comparable space, Wali Affidavit, <j[ 5, and thus the District is getting full value from 

each year's Rent payment. Moreover, the District intends to maintain its current ballroom and 

kitchen facilities at the Boise Centre. Rice Affidavit, <j[ 25. Thus, even in the event it chooses not 

to renew the Lease Agreement, the District will be able to continue to operate its convention 

center facilities as they are currently being operated at the Boise Centre. Id. Unlike in the City of 

Boise, there is no disguised "scheme" obligating the District to renew the Lease. 

The other Fourth District decision denying a non-appropriation lease transaction is Judge 

Moody's decision in In the Matter of Greater Boise Auditorium District, Case No. 

CVOT1411320D (4th Dist. August 28, 2014) ("Greater Boise Auditorium District I"), a copy of 

which is attached as Exhibit A to Respondent's Answer filed herein. Greater Boise Auditorium 

District I involved the same underlying Financed Project as the Petition in the instant matter; i.e., 
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the acquisition of certain condominium units containing a new ballroom facility, related kitchen 

and ancillary facilities to improve and expand the Boise Centre. However, the lease agreement 

and financing structure before the Court in Greater Boise Auditorium District I were materially 

different from those now before the Court. Of particular note, in denying judicial confirmation 

in Greater Boise Auditorium District I, the Court did not reject the annual appropriation nature of 

the lease agreement: 

Recognizing that the government, including subdivisions, needs to 
be able to enter into long term contracts to function, it is important 
to note that it is not the twenty-four year nature of the proposed 
lease that presents a constitutional problem. Neither the long
term lease nor the appropriation contingency cause this Court 
concern. 

Case No. CVOT1411320D *14 (emphasis added). Rather, the Court was concerned with the 

intricate details of the various financing documents; ultimately concluding that the District was 

possibly subject to open-ended liabilities extending beyond one year and, alternatively, that there 

were too many unknowns for the Court to approve the lease agreement. Id. at *14-15. Although 

the District takes issue with the Court's analysis and decision in Greater Boise Auditorium 

District I, it contends that the Lease Agreement now before the Court, viewed together with the 

Term Sheet, allays the various concerns therein and, in any event, does not constitute a 

prohibited debt or liability under Article VIII, § 3. 

Idaho Constitution, Article VIII, § 3 precludes municipalities from incurring debt or 

liabilities exceeding the income or revenue provided for that year. In light of the foregoing case 

law, the Lease Agreement is not an unconstitutional indebtedness or liability in violation of 

Article VIII, § 3. The Lease Agreement contains a non-appropriation clause, and is renewed 

only with budgeting and affirmative notice by the District of its intent to renew. The only 

obligation incurred is for the annual rental payments coming due in the Initial Term or applicable 

Renewal Term, once the Lease Agreement has been renewed and funds have been budgeted for 
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that purpose. There is no collateral pledged upon an Event of Nonrenewal and the Lease does 

not bind the District beyond its current fiscal year's revenues. The District has no legal 

obligation or liability to make any further payments or to pay any further funds for any 

subsequent fiscal year under the Lease Agreement unless further funds are appropriated for the 

subsequent fiscal year and the Lease Agreement is affirmatively renewed by the District for such 

fiscal year. Future District Boards will evaluate whether to renew the Lease Agreement each 

year and have sole discretion in doing so. The Lease does not bind future governments and 

future generations are not subject to any obligation to continue funding the Lease Agreement. 

Wells Fargo, as Note holder, is at risk if the District declines to appropriate funds and walks 

away from the Lease Agreement, not the District, the Agency, or the District taxpayers. The 

District suffers no penalty if it elects not to appropriate funding to renew the Lease Agreement. 

Nor is the District under any economic compulsion to do so. Accordingly, the Lease Agreement 

does not constitute a prohibited debt or liability under Article VIII, § 3. 

VII. 

CONCLUSION 

Based on the foregoing, Petitioner requests an order confirming Petitioner's power and 

authority to enter into the Lease Agreement based on the finding that such Lease Agreement is 

not a debt or obligation under Article Vill, §3 of the Idaho Constitution. 
,.(~ 

RESPECTFULLY SUBMITTED THIS 2.b day of January, 2015. 

By_-ff-+-+-'--lo,'--"--+->-oL...o'----''---'---
Ni 
Attorneys for Petitioner 
Greater Boise Auditorium District 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this ~y of January, 2015, I caused to be served a true 
copy of the foregoing MEMORANDUM IN SUPPORT OF PETITION FOR JUDCIAL 
CONFIRMATION by the method indicated below, and addressed to each of the following: 

John L. Runft, Esq. 
Runft & Steele Law Offices, PLLC 
1020 W. Main St., Ste. 400 
Boise, ID 83702 

__x_ U.S. Mail, Postage Prepaid 
Hand Delivered 

__ Overnight Mail 
__lLE-mail 
__ Telecopy 
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APPENDIX A 

For additional rulings holding that non-appropriation leases do not violate constitutional 

restrictions on indebtedness, see Carr Gottstein Prop. v. State of Alaska, 899 P.2d 136, 142-43 

(Alaska 1995); Caddel v. Lexington Co. Sch. Dist. No. 1, 373 S.E.2d 598, 599 (S.C. 1988); 

Opinion of the Justices, 335 So.2d 376, 379-80 (Ala. 1976); Dean v. Kuchel, 35 Cal.2d 444, 218 

P.2d 521, 523-24 (1950); Rider v. City of San Diego, 18 Cal. 4th 1035, 1047-49, 959 P.2d 347, 

353-55 (1998); Glennon Heights, Inc. v. Central Bank & Trust, 658 P.2d 872, 878-79 (Colo. 

1983); Wilmington Med. Ctr. Inc. v. Bradford, 382 A.2d 1338, 1346-48 (Del. 1978); State v. 

School Bd. of Sarasota County, 561 So.2d 549, 552-53 (Fla. 1990); Sheffield v. State Sch. Bldg. 

Auth., 208 Ga. 575, 68 S.E.2d 590, 594-95 (Ga. 1952); In re Anzai, 85 Hawai'i 1, 936 P.2d 637, 

640-43 (Ha. 1997); Berger v. Howlett, 25 Ill.2d 128, 182 N.E.2d 673, 674-75 (Ill. 1962); Book v. 

State Office Bldg. Comm'n, 238 Ind. 120, 149 N.E.2d 273, 286-89 (Ind. 1958); State ex rel. 

Fatzer v. Armory Bd., 174 Kan. 369, 256 P.2d 143, 146-51 (Kan. 1953); Wilson v. Ky. Trans. 

Cabinet, 884 S.W.2d 641, 645-46 (Ky. 1994); Edgerly v. Honeywell Info. Sys., 377 A.2d 104, 

108 (Me. 1977); In re Request for Advisory Opinion Enrolled Senate Bill 558, 400 Mich. 175, 

254 N.W.2d 544, 546-547 (Mich. 1977); Ruge v. State, 201 Neb. 391, 267 N.W.2d 748, 750-52 

(Neb. 1978); Employers Ins. Co. of Nev. v. State Bd. of Examiners, 117 Nev. 249, 21 P.3d 628, 

631-33 (Nev. 2001); Schulz v. State, 84 N.Y.2d 231, 616 N.Y.S.2d 343, 639 N.E.2d 1140, 1148-

50 (N.Y. 1994), cert. denied, 513 U.S. 1127, 115 S.Ct. 936, 130 L.Ed.2d 881 (1995); Martin v. 

N.C. Housing Corp., 277 N.C. 29, 175 S.E.2d 665, 678-79 (N.C. 1970); Haugland v. City of 

Bismarck, 429 N.W.2d 449, 454-56 (N.D.1988); In re Okla. Capitol Improvement Auth., 958 

P.2d 759, 767- 775 (Okla.), cert. denied, Fent v. Okla. Capitol Improvement Auth., 525 U.S. 874, 

119 S.Ct. 174, 142 L.Ed.2d 142 (1998); State ex. rel. Kane v. Goldschmidt, 308 Or. 573, 783 
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P.2d 988, 993-96 (Or. 1990); Kelley v. Earle, 325 Pa. 337, 190 A. 140, 144-47 (Pa. 1937); 

Opinion to the Governor, 112 R.I. 139, 308 A.2d 802, 807 (R.I. 1973); McFarland v. Barron, 83 

S.D. 639, 164 N.W.2d 607, 609-11 (S.D. 1969); Ragsdale v. City of Memphis, 70 S.W.3d 56, 63-

70 (Tenn.Ct.App. 2001); Tex. Pub. Bldg. Auth. v. Mattox, 686 S.W.2d 924, 928 (Tex. 1985); 

Mun. Bldg. Auth. of Iron County v. Lowder, 711 P.2d 273, 277-81 (Utah 1985); Dykes v. 

Northern Va. Transp. Dist. Comm'n, 242 Va. 357, 411 S.E.2d 1, 8-10 (on rehearing), cert. 

denied, Tower v. Northern Va. Transp. Dist. Comm'n, 504 U.S. 941, 112 S.Ct. 2275, 119 

L.Eq.2d 201 (1992); Dep't of Ecology v. State Fin.Comm., 116 Wash.2d 246, 804 P.2d 1241, 

1245-46 (Wash. 1991); Dieck v. Unified Sch. Dist. of Antigo, 165 Wis.2d 458,477 N.W.2d 613, 

617-21 (Wisc. 1991). 
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 

STATE OF IDAHO IN AND FOR THE COUNTY OF KOOTENAI 

LAWRENCE SPENCER. THOMAS R. 
MACY, and WILLIAM McCRORY,. 

Plaintiffs, 
vs. 

) 
) 
) 
) 
) . 

. ) 
NORTH IDAHO COLLEGE, a.-,d NORTH ) 
IDAHO COLLEGE FOUNDATION, an Idaho ) 
non-profit corporation,. · ) 

) 
b. efendants. ) ----------------

I. PRO.DEDURAL HISTORY AND BACKGROUND . 

Case No. CV 2009 8934 

MEMORANDUM DECISION AND 
ORDER GRANTING DEFENDANT 
NORTH IDAHO COLLEGE'S 
MOTION FOR SUMMARY 
JUDGMENT 

. This matter is betore the court on. ~etendant$'. motio_n tor summary Judgmen~ 
'• . . . . . . .. · 

Def~~d~nt North Idaho College· (NIC) is a community college district organized purs_uant 
. . ' . . 

to 1.C. § 33---2101; et ~eq. Defen~ant North Idaho College :Foun.Qation (Foundation) is· 

an Idaho non.profit corporation Incorporated pursuant to I. C. § 30-~-1, et seq. Plaintiffs 
. . 

are three individuals who own property in Kootenai County, and thus, electors and 

taxpayers within the district boundaries of that community college. Complaint, p. 2, ffll 

3-5, 8. 

On July 23, 2009, the Foundation purchased property in Kootenai County known 

as the "Mill Site." At an open public meeting on July 21, 2009. NIC, acting through its 

Board of Trustees (Board), authorized NIC to enter Into a lease agreement with the 
" 

Foundation for the Mill Site. Resolution 2009-01 was approved by the Board on that 

date; it was determined the lease was :in the best interests of the students, residents 
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and taxpayers of Kootenai County ... n Complaint, Exhibit 3, Resolution No. 2009-01, 

p. 1. On July 23, 2009, NIC executed the lease agreement which provided for NIC to 

lease the Mill Site from the Foundation on a yearly basis; renewal of the lease would 

require affirmative action by the Board each year through. Complaint, Exhibit 3, Lease 

Agreement, p. 2. 

On October 27, 2009, plaintiffs filed their pro se Complaint, alleging a violation of 

Article VIII, Section 3 of the Idaho Constitution. Plaintiffs claim the lease agreement is 

a de facto installment land ~ale contract for which NIC did not obtain the required 2/3 

assent of the qualified elector's in the district Coniplalnt, p. 5, ,i ,r 32-33. Plaintiffs also 

daim NIC did n_ot _obtain judicial validation of the le~e a~reement pursuant to I.C. ij 7-
. .· . . . . 

1304, as an alternative ,o the ass~nt .of 2/~ of qualified electors in the district. Id., ~ 34. . . . . . . . 

Plaintiffs seek:· declaratory judgment that the le!:l~e agreement vi.olates Article.ylll; . . . . .· . . . . . 

·se~on 3 of th~ Idaho Constituti~n; permane_nt injunctive relief prohibiting_ NiC from 
. . . . . . ' . . 

m~king .further:~xp~ndit~~e·s under1he lease ·agreement until ~e leas~ ls .. a1ip~ove by 

2/3 of qualifi~ electors in the district, s·hould that occur, and an entry of judgment 
. . .· . . ·. . . . 

qompell!ng the Foundation to retu_m all monies received from NIC unde~ the lease. 
. . . 

Complaint, pp. 6-7. On November 25, 2009·, NIC and the ·Fou·ndation fi!ed their 

separate Answers to th~ Complaint. 

On January 22, 201 0, NIC filed its motion for sumr,:iary judgment, "Memorandum 

in Support of Motion for Summary Judgment on Behalf of North Idaho College•, and the 

"Affidavit of Tom Komberec (Vice-President of NIC Foundation) in Support of Motion for 

Summary Judgmenr. Also on January 22, 2010, the Foundation filed "North Idaho 
.•/ 

College Foundation's Joinder in North Idaho College's Motion for Summary Judgment. n 

In its motion for summary judgment NIC requests this Court grant summary judgment in 

NIC's favor as to the validity of the lease. "If the Lease Agreement does not violate 
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Article VIII, Section 3, all other claims or remedies sought by the Plaintiffs are moot and 

this lawsuit must be dismissed." Defendants' Memorandum in Support of Motion for 

summary Judgment, p. 13. On February 8, 2010, the plaintiffs filed "Plaintiffs 

Answering Brief in Response to defendant's Motion for Summary Judgment", an 

"Affidavit of Lawrence Spencer Supplementing Plaintiffs' Answering Brief in Response 

to Defendants' Motion for Summary Judgmenr and the "Affidavit of William McCrory 

Supplementing Plaintiffs' Answering Brief in Response to Defendants' Motion for 

Summary Judgment". On February 16, 2010, the Foundation filed the "Foundation 

Reply Brief in Support of Motion for Summary Judgment." Also on February 16, 2010, 

NIC filed its "Reply Memorandum In Support of Motion for Summary Judgment." On 

February 22, _2010, the "Affidavit of William McCrory in Opposition to Motion for 
. . . . . . 

Summary Judgment" was filed. Oral argument was held on February 22, 2910. At the 

conclusion of oral argument, this Court took the motion for summary judgment under 

advisement 

II. STANDARD OF REVIEW. 

A motlo11 for sum~ary judgm_ent sh~II be rendered if the pleadings, depositions, 

and admissi~ns on file, together with the affidavits, if any, show that there is no genuine 

Issue as to any material fact and that the moving _party Is entitled to judgment as a 

matter of law. I.R.C.P. 56(c); Loomis v. City of Hailey, 119 Idaho 434,807 P.2d 1272 

(1991). Standards applicable to summary judgment require the district court to liberally 

construe facts in the existing record In favor of the party ()pposlng the motion, and to 

draw all reasonable inferences in favor of the non-moving party. Loomis., 119 Idaho at 
., 

436. If the record contains conflicting inferences or if reasonable mi_nds might reach 

different conclusions, summary judgment must be denied. Id. The moving party is 

entitled to judgment when the nonmo'ling party fails to establish the existence of an 
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element essential to that party's case on which that party will bear the burden of proof 

at trial. Bade/I v. Beeks, 115 Idaho 101, 102, 765 P .2d 126 ( 1988). 

Ill. ANALYSIS. 

NIC argues Article VIII, Section 3 of the Idaho Constitution only prohibits NIC 

from incurring debt or liability exceeding the income or revenue provided in the current . 

year for that debt or liability. Defendants' Memorandum In Support of Motion for 

Summa·ry Judgment, pp. 8-9. NIC states the lease agreement does not contemplate 

future aggregate rents and "the only obliQation being Incurred by NIC w~s the current 

yearly rent under the lease." id., at p. 9. Therefore, NIC- argues, there is no 

requirement for the assent of two-:thirds of th_e qualified electors; nor ~oes any 

oblig~tlon to seek judicial c~nfirmation e><ist as this is merely ~n available discretionary 
. . . . . . . . . . . . . 

. . . . 

statutory process. Id.; pp: 8-9. NIC argues the leas_e agreement doe~ n(!t violat~ the 

Ida.ho Constitution for sever!3I reaso_ns: rents are only due_ an4 owing for years beyond . . . ·. . . . ~ . . 

the· 2009~2010 fiscal year if ~he le~se term Is extended, ang n~ing in the lease 
. . . . .. . . . . . . : ... 

. . 

agreement obligates NIC to ren~V' for any of the four consecutive one-year tenns 

available und~r ~e lease;· t~e-,e~se.itseff doe::\ not.cre~te ~~y ·de~t 0~ 11,bmty ~s those 
. . . 

terms are defined by Idaho case law; NiC has not pledged or ~ncumbered any of its 

own property beyond the 2009-2010 term; and the lease agreement is a typical ground 

lease, therefore NIC's agreement to pay assessments, provide insurance, etc. are 

common and limited to the current year and no liability for taxes or insurance would be 

incurred if the lease agreement is not renewed. Defendants' Memorandum in Support 

of Motion for Summary Judgment, pp. 9-12. 
,, 

In response, the pro se plaintiffs disagree with the assertion that the lease 

agreement does not create or involve a debt or liability extending beyond one year. 

Answering Brief in Response to Defendants' Motion for Summary Judgment, p. 2. 
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Specifically, plaintiffs point to public documents (including the lease agreement itself), 

and claim such evince the Board's intent to acquire title to the Mill Site, and not merely 

lease the property on an annual basis. Id., pp. 3-6. Plaintiffs write: 

Plaintiffs contend that while the Lease Agreement takes the form of a 
lease·, it is in fact a disguised installment purchase agreement that 
contravenes the Idaho Constitution, Article 8, Section 3. 

Jd., p. 5. Plaintiffs continue: 

The Lease Agreement, 1J 3, obligates Defendant College to pay Defendant 
Foundation $4,000,000 in "prepaid rent'-' upon execution of t~e 
Agreement. As explained earlier, it appears that $500,000 of that is "good 
faith deposit." The Lease Agreement does not explain for what period of_ 
time the remaining $3,500,000 oeprepaid renr pays the rent. Thereafter, 
Defendant is obligated t~ make six $emi-annual payments of exactly 
$1,074, 134,02 for three years, conUngent on appropriating the annual 
amount due by the Defendant Cqllege in its annual b1.1dgel The total of 
those six semi-annual pay~ents is $6,444,804.12, Adding the $4,000,000 
In 11prepaid rent' to the sum of the six equal semi-annu~I paymen~ results 

. in a total amount of $10,444,804.12 to be paid by Defendant College to- · 
Foundation. · · 

Id., pp. 6-7. · Plaintiffs note $444,804.12. In payments "must be interest. or fees•, but they 
. ·. . . . . 

are unable to further explain th~ amount pending r~ceipt of d_iscovery respons~. Id., p. · 

7 •. Additionally, plaintiffs point to the Tax Agreement Regarding Reven~e Ruling 

(attach~ to ptai~tiffs' Complaint) oonferring tax exempt status, for support ·of their 

argument that: 

... Defendants had. to know and agree when the Lease Agreement was 
signed that it is, in fact, a sales contract and not a lease-option 
agreement. It Is this Tax Agreement Regarding Revenue Ruling that 
binds Defendants together was a single unit in this action. 

Id., p. 8. Finally, plaintiffs argue NIC's exercise of the non-appropriation option in the 

lease agreement may result in actual or possible losses Including the good faith deposit 
4 . 

and any buildings or improvements pla"Ced on the Mill Site by NIC, Inter a/ia. Id., p. 10. 

The Foundation, in its reply brief, argues no long-term obligation was necessary 
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in this transaction, nor was any long-term obligation the intent of defendants. 

Foundation Reply Brief in Support of Summary Judgment, p. 2. The Foundation notes 

the requirements of the Tax Code "obscure some of the language typically used in this 

type of transaction but do not change the nature o.f the transaction." Id. That is: the 

Foundation incurred a debt to purchase pro:perty, it leased the property to NIC on a 

year-to-year basis, the debt is secured by the property- not by the lease. only the 

Foundation is obligated to pay the debt, th~ Foundation intends to use the lease 

proceeds to make payments on the deb·t b~ is not requ_ir~d to_do so, NJC did not enter 

into a long-term lease, and NIC did not inc_9r the debt. Id. The Foundation discusse~ 
, l. ·. . 

cases cited by plaintiffs as bein·g lnapposit~ and_ ,:iojl;!s the Tax Agreement Reven_ue 
. . : . . . l ·. . . . . . 

Ruling do.es n~t require the lease to be a lqng-teim obligation. Id., pp. 4-5. NIC, ih its 
. " . . . . ~ . 

reply brief, argues the only. issue bef~.re th~ Court is whether NlC in~urred· a debt or 
" . . ~- . . . . . 

obligation violative of Article VIII, Section 3, of the Idaho Constitution; \vh~ther Qr not . ·. . . ' . . . . . J . . . . . . ·. . . . . . .. 
. . .· . . i . 
. NIC's ultimate Intent Is .to own _the Mill Site:is· of no import. Reply Memorandum In . . . . . ·. . t . : . . . . . . 

• • • 'i • • 

. Support of Motion for summary Judgmen~ p~ 2. NIC then dfscusses in detail the 
. . . . . . (" .. ·. . .. ·. . ... · . 

Wisconsin case O/eck v. Unifies.School DfstrictQf A~Ugo, 165 Wi~.2d.458, 477 N.W.2d 1 .. 
. . 1·· . . . . . . 

613 (Wisc. 1_991), and argues the non-apP:ropriation provision of the Lease Agreement 

protects NIC's future incomes and revenues.- Id., p. 5. 

If the College decides that a successive year's revenue is insufficient ta 
make such [rent] payments, then the College may elect not to budget rent 
payments and not renew the Lease for an addi1ional one-year period. 
There are no penalties associated Y1ith failing to renew. Paragraph 2.1 of 
the Lease Agreement prohibits the College from pledging future years' 
income to make rent ~ayments. 

Id. At issue here is Article VIII, Sectloq 3 of the Idaho Constitution, which states: 

SECTION 3.LIMITATIONS ON COUNTY AND MUNICIPAL 
INDEBTEDNESS. No county, city, board of education, or school district, 
or other subdivision of the stalei shall incur any indebtedness, or liability, 
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in any manner, or for any purpose, exceeding in that year, the income and 
revenue provided for it for such year, without the assent of two-thirds of 
the qualified electors thereof voting at an election to be held for that 
purpose, nor unless, before or at the time of incurring such indebtedness, 
provisions shall be made for the collection of an annual tax sufficient to 
pay the interest on such indebtedness as it falls due, and also to 
constitute a sinking fund for the payment of the principal thereof, within 
thirty years from the time of contracting the same. Any indebtedness or 
liability incurred contrary to this provision shall be void: Provided, that this 
section shall not be construed to apply to the ordinary and necessary 
expenses authorized by the general laws of the state ... 

The issue for this Court then, is whether ,t 2.1 of the Lease Agreement 

sufficiently ensures that renewal of the lease agreement beyond the current year Is 

solely at NIC's option, and whether such renewal may only be had where funds are duly 

budgeted and appropriated_ therefore. Paragraph 2.1 reads: 

CC>~LEGE may, solely at its own.option, and when it duly ~udgets and 
_appropriates funds therefore frorn r~venues legally availabl~ to it for the 

· ensuing fisca_l'year, renew·this·Lea$efo(an additional annµal renewal . 
term. Each annual renewal of this Lease shall be deemed to be exercised 
~Y the COLLEGE upoJ'.I the adoption on_or before June.30 pf each year, of 
a budget for the ensuing fiscal yef,lr, duly budgeting and appropriating the · 
amount of mon~y required to ·make the Lease paymen_ts during such yei;tr. 
Within ten (10) days following the ~doption of a budgefduly budgeting 
and· approprtatlng said funds fo.r th~ ·ensuing year, CO_LLEGE shall deliver 
to the FOUNDATION a written s~a~ment certifying that it has duly 
budgeted.and appropriated ~aid funds for the ensuing year, which wntten 
statement shall b~ accompanied by a. copy of tt,e budget so adopted. · 
Each renewal term shall commence on July_23 of the fiscal year following 
adoption of the budget as provided hereinabove and· shaU terminate on 
July 22 of the following calendar year. 

Complaint, Exhibit 3, Lease Agreement, p. 2,112.1. As argued by the Foundation, 

there are two steps NIC must take in order to renew the Lease Agreement: (1) budget 

and appropriate funds from the ensuing year's revenues for renewal of the lease term 

for an additiCJnal year, and (2) delivery to the Foundation, within ten days of adoption of 
,., 

the budget, a written statement certifying NIC has duly budgeted and appropriated 

funds for the ensuing year, accompanied by a copy of the budget itself. Foundation 

Reply Brief in Support of Summary Judgment, p. 3. And, as argued by NIC, the only 
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issue raised at the summary judgment stage by NIC and the Foundation, is whether the 

tease agreement violates Article VIII, Section 3, of the Idaho Constitution so as to make 

the lease agreement void. Reply Memorandum in Support of Motion for Summary 
I 

Judgment, p. 2. 

Article VIII, Section 3 of the Idaho Constitution prohibits state subdivisions for 

incurring Indebtedness or liability exce~ing the income or revenue of that year unless 

the indebtedness or liability is approv~ by two-thirds ~f qualified electors, but ordinary 
. . . 

and necessary expenses are excepted'. from the provision. Loomis v. City of Hailey~ 119 

Idaho 434,440, 807 P.Zd 12f2, 1278 ,1991). Thus, the intent of NIC to ultimately 

purchase the Mill Site from the Found~tion_ is simply not relevant to the Instant motion.' 
. ~ . . . 

. Li~ewise, the issue of any rent~I surptys resulting from the initlal pre-payment of 

. . . . . '. . . . . . . . ! . . . . . : . . . . . . . . .. 
$4,000,000 in rent,· and, the possibility that this "surplus" may not be returned to NIC, . . . . . . . 

. . I . . . . 

should NIC opt ~o hot ren~w tne lease:ag~eeine~~ is· a_lso. not an _lss~e not before the 

c~u~ o~the .instant motion: ~ee Lea~~ Ag~eein~~t: p: :~~ ;i· ~:- S~e· aiso, Co~·pi~in~. p .. 
. .. . . . . . : .. . . . . . ~- . : . . . : . . . . .. · .... · .. ·. . . . . 

4, ,m 19-20. In In Re UniversityPlacfi/!dF,Jho WaterCenterProject, 146 ldaho 527,547, 
. . . . . . .. '• 

. ' 
199 P .. ~d 102, 122 (2008) (J. Jones, cpnci;,rrin.g), Justice Jones stated:· · 

• • • ,t • • : 

. . . ! . . . 

The district court 'apparently_ hejd the view that the performance under the 
allegedly 'novated contract wa5!automatically disqualified as being 
comparable to the performance under the Foundatlon•s contract because 
the Parking Access Agreement provided the University"s parking lease 
was renewable each year and was subject to termination by the University 
In the event funds were not' av~ilable. The fact of the matter is that all 
state contracts contain those satne provisions because Article VIII § 1 of 
the Idaho Constitution prohibits the· State from incurring multi-year 
indebtedness without submitting the matter to the public for a vote. Article 
VIII § 3 imposes a similar limitation on public indebtedness with respect to 
subdivision of state government It is virtually Impossible the present 
every multi-year governmental cpntract or lease to the public for a vote. 
Thus, leases and other contra~s that are intended to extend beyond one 
year always contain provisions (1) making the government's performance 
subject to the availability of appropriated funds and (2) making the 
agreement renewable on an anPJual basis for the contemplated term. 
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146 Idaho 527,547, 199 P.3d 102, 122. As such, the lease agreement before the 

Court in the instant matter does not differ from those entered into by governments and 

subdivisions of governments. Although the lease at issue likely implicitly contemplates 

extending beyond one year, so tong as it contains' specific language making NI C's 

renewal subject to the availability of therefore appropriated funds and makes the lease 

term renewable on a yearly basis, the lease complies with the Idaho Constitution. 

This was also the result Dieck, the 1991 Wisconsin Supreme Court case 

discussed by NIC at length. There, th~ Wisconsin Supreme Court reasoned: 
~ 

"indebted_nessd contemplates a ":Voluntary and absolute undertaking to pay 
a sum ce$ln. No indebtednes$ exists if the municipal body may avoid its 
obligation or if conditions preceQent exist ... The undertaking must be 
enforceable by the creditor against the municipal body or its assets. 

. . . I . . . 

165 Wis.2d 458,470,477 N.W.2d 61i, 625. Because the _school district in Dieck had 
. . . . ) . . . . . . . 

the right under the non-appropriation 9pt1o_n to termin~te ~he lease by opting to not 
! . 

appropriate funds for the following fis~t years payment., no district funds were 
. , . . . . . ~ . . . . . , 

jeopardized beyond the current fiscal year: 165 Wis.2d 458, 465,. 477 N. W.2d 613, 
~ . . 

620. We have precisely that same sitbatio'r1 in the pres~nt case. As stated in Dieck. 
~ . 
i . 

The test, [for "indebtedness" under Wisconsin's similar constitutional 
prqvlsion], Is not whether the municipal body unit will probably pay or 
whether the municipal body woulc;I be foolish not to pay. The test is 
whether the municipal body is ~nder an obligation to ·pay and the creditor 
has a right to enforce payment against the municipal body or its assets. 

165 Wis.2d 458,470,477 N.W.2d 61~, 625. Under the terms of the Lease Agreement, 

NIC is not under an obligation to pay and the Foundation has no right to enforce 

payment by NIC. The Dieck Court found that because the lease-purchase at issue in 

that case contained a ·non-appropriati~n option-, the lease agreement did not violate 

Wisconsin's Constitution because payments were to be made solely from the current 

year's budget. The Dieck Court found ~he lease-purchase agreement with the non-
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appropriation option, meets the purposes of and maintains the integrity of the 

constitutional debt limitations: 

A nonappropriation option preserves for each successive legislative body 
the responsibility of reviewing the wisdom o,f the lease and of deciding 
whether to continue it and shield taxpayers from burgeoning debt. Future 
generations are not burdened by past decisions. 

165 Wis.2d 458,472,477 N.W.2d 613,627. The Dieck Court noted the majority of 

other jurisdictions hold that lease agreements containing non-appropriation clauses do 

not constitute impermissible debt under similar state constitutional limitations, and cited 

those cases. 165 Wis.2d 458, 472, n. 8, 477 N.W.2d 613, 627, n. 8. Those cases are: 

Department of Ecology v. State Finance Comm., 116 Wash.2d 246, 804 P.2d 1241, . . . . 
.. 

1244-47 (1991) ("The overwhelming rhajority of jurisdictions that have considared the . . . . . . .. 

issue have concluded thc;1t a nonappropriati~n clause p·recludes the c.rea~on of ~ebt. n 

. . . . 

. · 116 Wasry.2d 246, 256, n. 9; 804 P.2~ 1246, ~- 9); State ex rel. Kana v. Goldschmidt, 
. . . . . 

. . 

308 Or. 573,783 P.2d 988, 991-96 (1989) (discussing many prjordecislons.bythe. ·. 
. . . . . .. " . . . . . . ·. . .... 

Oregon S1:Jpreme Court going back to 187~, cqnsi~tently .ad.opting the majority view); 
. . . . . . 

Glennon Heights,· Inc. y. Central B~nk & Trusti 658 P.2d 8~2; 878-79 (Colo.1983); 

Edgerly v. Honeywell Information Sys., .fnc., 377 A.2d 104, 108 (Me.1977); R1,1ge v. 

State, 201 Neb. 391,267 N.W.2d 748, 750-52 (1978); Enaura'to v. NewJersayBfdg. 

Auth., 182 N.J.Super. 58,440 A.2d 42, 46-47 (1981), affd, 90 N.J. 396,448 A.2d 449, 

455-56 (1982); Caddell v. Lexington Cy. Sch. Dist 1, 296 S.C. 397, 373 S.E.2d 598, 

599-600 (1988); McFarlandv. Barron, 83 S.D. 639, 164 N.W.2d 607, 609-10 (1969); 

Texas Pub. Bldg. Auth. v. Mattox, 686 S.W.2d 924, 928 (Tex.1985); Ba/ifes v. Mazur, 

224 Va. 462, 297 S.E.2d 695, 698-70Dt(1982); State ex rel. West Virginia Resource 

Recovery-So/id Waste Disposal Auth. v. Gill, 174 W.Va. 109, 323 S.E.2d 590, 594-95 

(1984). This Court has reviewed those cited cases, and finds the Dieck Court's 
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analysis sound. This view is consistent with a treatise cited by the Dieck Court in which: 

One author concluded that declaring a lease purchase agreement with a 
nonappropriation option constitutional was the uoptimal approach that 
establishes both the correct legal rule and encourages utilization of lease
purchasing." Reuven Mark Sisk, State and iyf unicipal Lease-Purchase 
Agreements: A Reassessment, 7 Harv.J.L. & Pub.Pol'y 521,546 (1984). 

165 Wis.2d 458,472, n. 8,477 N.W.2d 613,627, n. 8. The minority view, according to 

the Dieck Court, was noted in Montano v. Gabaldon, 1qa N.M. 94, 766 P.2d 1328, 

1329-30 (1989), where a lease purchase agreement with nonappropriation clause 

creates moral or equitable obligation to continue payment and therefore creates debt. 

165 Wis.2d 458, 472, n. 8, 4~7 N.W.2d 613,627, n. 8. This Court is more persuaded 

that the majority view is correct. Th.at conclusion that the majority view is torrect is 

cer:tainly ~olstered by the concutrin~ op(nion of Justice· Jim Jones _in In Re University 

Place/Idaho Water Center Project, 146 Idaho 527,547, 199 P.3d 102, 122 (2008), (J. 

Jone~. concurring), where the practicali~ of such arrangements _Is noted. NIC $imply 

does not incur a lla~i!Jty ~f it e~ects to not renew the Lease Agree_ment for a~ subsequent 

year term. Before a !!ability exists, th~re must be an enforceable duty against the 

municipality to !llake the payment. L~wis v. Brady, 17 Idaho 251, 256, 104 P. 900, 301 

(1909). (Interpreting Idaho Constitution, Ariticle Ill, Section 1). Here, there is no 

enforceable duty against NIC to make the next year's payment. The various 

hypothetical scenarios presented by plaintiffs of situations that could happen which 

could result in liabilities (Plaintiff's Answering Brief in Response to Defendant's Motion 

for Summary Judgment, p. 10), do not show current liabilities, they are all contingent on 

other events occurring in the future. There fact remains there is no penalty if NIC fails 

to renew the Lease Agreement. 1 

Plaintiffs cite O'Bryant v. City of Idaho Falls, 78 Idaho 313, 303 P.2d 672 {1956), 

for the proposition: 
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\Mlat cannot be done directly [by the City of Idaho Falls because of 
constitutional limitations] cannot be accomplished indirectly. That which 
the constitution directly prohibits may not be done by indirection through a 
plan or instrumentality attempting to evade the constitutional prohibition. 

Plaintiffs Answering Brief in Response to Defend,nt's Motion for Summary Judgment, 

pp. 10-11. William McCrory argued that point at oral argument on his behalf. That is 

an accurate quote from O'Bryant. 78 Idaho 313, 325. While O'Bryant also dealt with 

ARtilce 111, Section 3 of the Idaho Constitution, the facts are much different to those of 
I 

the present case. Some of those facts' are set forth below in the following quote froni 

O'Bryant 

The creation of the Cooperative~ its contracts for the purchase of gas and 
for the sale of Its bonds to raise, funds for. the construction, operation and 

· nia.i.ntenance of a gas di~tributiqn syster:n and the ordinance of ~e Pity of 
Idaho Fall~ granting an exclush(e franchise for thlr:ty years to the . . . 
Cooperative With the contract pfovic;fed for by sucn ordinance are all parts 
of a plan and design devised to;' enable the City of Idaho Falls to evade 
and ,circumvent the limitations and prohibitions of Jhe constitution 'and 
statutes;· arid to exercise· powet5. not granted tq a !TIUnicipality. The.: . 
purpos~ of the whole plan Is to;'allow the City to do indirectly what it .. · · 

. cannot.do dire~tly, that is: to 'CQnstruct, operate ~nd maintain a system for 
the distribution of gas; and.to P~Y fot same by the cteation:·a, 
Indebtedness ~nd If abilities if! ~xc~ss of its- rave nu es for the current year · . 
without a vote of the qualified electors and without providing for an annual 
tax to retire such indebtedness~ · · 

', 

78 Idaho 313,327. This quote Illustrates just some ·of the distinctions between the 

present case and O'Bryant, but the italicized portion shows the critical undisputed 

distinction between the present case.and O'Bryantwhich cause plaintiff's reliance upon 

O'Bryantta be completely misplaced~ The evidence is uncontradicted by plaintiffs that 

NIC paid for this lease by revenues it had for the curren~ year. See, Plant fund 

Expenditures, Plant fund Budget, General Fund Budget Proposal FY 10, Attached to 
,1 

Affidavit of WIiiiam McCrory; Lease Agreement, p. 1 1J C. 

At summary Judgment, the non-moving party is entitled to having all reasonable 
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inferences construed in their favor, but must make a showing sufficient to establish the 

existence of an element essential to its case on which it will bear the burden of proof at 

trial. Bade/Iv. Beeks, 115 Idaho 101,102,765 P.2d 126 (1988). Here, plaintiffs have 
I 

raised the following Issues for the Court that documents evince NIC's underlying intent 

to purchase the Mill Site, regardless of any stated one-y~ar term of the lease; that the 

tax agreement allowing the Foundation .tax exempt status demonstrates the lease was 

in fact a sales contract; and that exerdse of the nan-appropriation option by NIC may 

result in tosses. None of the argumen~ ~aised by. plaintiffs refute NIC's and the 
' . 
I 

Foundation's claims that the language ~pf the lease contemplates the necessity of 

· affirmative action on the part of NIC in brder for renewal of the lease to occur. The 
. 1· . . 

languag~ of Justice Jim Jones in his· c6ncurring· oplnioli, quoted sµpra, Indicates how 
. . . . . . ~ . . . 

commonplace ·these types of leases afe, ~nd that the Lease Agreement at issue does 
. ~ . . . . 

not violate.·of ~icle VIII, Section 3 of. the 1.da~p Constit~Uc'.m: 
".;, . . 

. . .. }' . . . . 

The fact of the matter is that alEstate contracts contain those same 
provisions because Article Viii·§ 1 of the Idaho 'comiti.tu.tion prQhibits the 

· · State frofi1 incurring multi-year .f ndebtedness without submitting the matt~r 
to the public for a vote. Article VIII § 3 Imposes a similar limitation on · 
public indebtedness with respebt to subdivision of state ·government. It is 
virtually impossible the present'every multi-year governmental contract or 
lease to the public for a vote .. thus, leases and other contracts that are 
intended to extend beyond one year always contain provisions (1) making 
the government's performance subject to the availability of appropriated 
funds and (2) making the agreement renewable on an annual basis for the 
contemplated term. · 

146 Idaho 527, 547, 199 P.3d 102, 122. 

Finally, this Court has been cited to District Judge Hosack's decision in County of 

Bonner, Petition for Minimum Security Facility, Petitioner, Bonner Co. Case No. CV 

" 2008 641. Plaintiff's Answering Brief iri Response to Defendant's Motion for Summary 

Judgment, p. 9. That case is not on ·point In that case, Judge Hosack found that 
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Bonner County created a "lien" upon its own property by proposing to transfer such 

property to a Trustee, would then in turn lease that same property back to Bonner 

County. Also, Bonner County Is statutorily mandated to house its detainees. In the 
I 

present case, NIC does not own the prQperty in dispute. Thus, NIC cannot lien its own 
.. 

property because it does not own such .. _ NIC cannot lose the use of its asset since it 

does not own the asset. Finally, NIC is not mandated by statute to maintain a p~rticular 

activity of the property (like a detention :·facility), NIC can_ use the property for whatever 
. . 
. . 

use it sees fit while it leases the land (~res~ntly it i$ u~ as a ·parking lot, Affidavit of 
.; 

Lawrence Spencer, p. 2, ,r 3), and if N~~ were to so choose, NIC co~ld simply not 
. . 

renew the lease va~te the property. No statute requires NIC to have a parkl"g lot, : . . . . . . . . . ·. 1 . ·. . . .. . . . . . 
unlike tlie situation in Judge· Hosack's case: · . . . . . ' .. . i' . : 

·. . . ·! 

IV. CONCLUSIO.N AND O~DER. ? : 
,1. . . . . 

For the rea~ons ~i~te~ a~v~. ~s t~.e~c~·_clai~ ~ade ~y plait:1tiffs1 this Co~rt 
.·. ·. . .· .·.' .... i; .. : .. ··. .·. ,. .· . . . ' . 

must grant NIC~s Motion for Sumn:,ary.;Judgment (i~ ~~i~IJ tJie FoundaQon has joined). 
. . . . . . ; . ·. . . . . ··. : . . .. · . : . . . 

. lt IS HEREBY OIU)ERED NIC.1s Motion for Summary judgine"nt (in which the: 
. ~-- - . . . . . . . . . . . . . 

, I • 

Foundation has Join~) is GRANTED as to all claims rnade by plaintiffs. 

Entered. this 19th d~y ~f March. ~010.- . . . . . 

Certificate of Serv 

I certify that on the I q day of March, 2010, a true copy of the foregoing was mailed 
postage prepaid or was sent by Interoffice majl or facsimile to each of the following; 

Party pro sa I Lawyer Fax# 
Lawrence Spencer (pro se) Via U.S. MalJ t' 
William McCrory (prose) Via U.S. Ma{I i/ 664-5884 v 
Thomas R. Macy (prose) Via U.S. Mail " c211<L~[X]' 664-6741 "" 

- --·-·-·· ... - ---.. "••WTNa nsi:s:t.1n.t.NT NORTH !DAHO CCUZG!'S MOTION FOR SUMMARY JUDGMENT Page t4 
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EXHIBIT B TO MEMORANDUM IN SUPPORT OF PETITION FOR JUDICIAL 
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Gary L. Cooper, ISB No. 1814 
COOPER & LARSEN 
151 N. 3rd A venue, 2nd Floor 
Pocatello, ID 83201 
Telephone: (208) 235-1145 
Facsimile: (208) 235-1182 

Nicholas G. Miller, ISB No. 3041 
Howard D. Bumett, ISB No. 3377 
HAWLEY TROXELL ENNIS & HAWLEY LLP 
333 S. Main St. 
Pocatello, ID 83204-0100 
Telephone: (208) 344-6000 
Facsimile: (208) 233-1304 

Attomeys for Petitioner 
Pocatello-Chubbuck Audit01ium District 
Bannock County, Idaho 

FILE-0 
tl.ANNOCK ·i&P.U:N1Y 

GU~RI{ OF TUE_ 9lilURT 

201~ FEB 26 --AH IQ: 15 

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT 

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 

IN THE MATTER OF: 

THE POCATELLO-CHUBBUCK 
AUDITORIUM DISTRICT, 

PETITIONER. 

) 
) Case No. CV 2013-4838-00 
) 
) 
) 
) 
) 
) 

PROPOSED FINDINGS OFF ACT AND 
CONCLUSIONS OF LAW 

RECEIVED 
FEB 2 7 2014 

Titls matter having come duly and regularly before this Court for hearing, and Petitioner 

having submitted a verified Petition for Judicial Confirmation (the "Petition"), along with a 

memorandum of law and affidavits supp01iing its Petition, and it appearing that proper notice of 

the filing of the Petition and Notice of Healing on the Petition have been given as provided in 

Title 7, Chapter 13, Idaho Code, and tl1e Court having examined the allegations of the Petition, 

PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW - 1 
46364.0001.6370370,2 
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the exhibits annexed thereto, and the memorandum and affidavits in support thereof; the Cou1t, 

being fully advised in the premises, now makes the following: 

Findings of Fact 

A. Background 

1. On December 16, 2014, Petitioner The Pocatello-Chubbuck Auditorium District 

(hereinafter the "District" or "Petitioner") filed a Petition, pursuant to Idaho's Judicial 

Confinnation Law, Chapter 13, Title 7, Idaho Code, seeking a judicial examination and 

dete11nination of the validity and authority of Petitioner to enter into a lease agreement and 

related documents to finance the acquisition and construction of a co1mnunity events center and 

related improvements on land within the District, including the costs of funding a reserve fund 

and payment of costs incurred in connection with financing (collectively, the "Project" as further 

described herein). Petitioner estimates the Project will cost not more than $7,000,000. 

2. TI1e District is a public body organized, existing and operating as an auditorium 

district pursuant to Title 67, Chapter 49 of the Idaho Code, as amended (the "Act"). 

3. The District was fanned effective January 1, 1999, and encompasses tlle 

boundaiies of the Cities of Pocatello and Chubbuck existing as of 1998. 

4. The District assesses and receives revenues from a hotel/motel room sales tax in 

the amount of five percent of tlle receipts derived from hotels and motels within the District, 

pursua11t to Idaho Code § 67-4917B, and in accordance with the order of the District Court for 

the Sixth Judicial Distdct, Case No. 98-01350B, dated November 20, 2012 (the ''Room Tax"). 

5. TI1e Act authorizes the District to acquire, operate and maintain public convention 

centers, exhibition halls, community centers and auditorium facilities within the District. To 

effectuate this general purpose, Idaho Code § 67-4912(±) further authorizes the District to 

"acquire, dispose of and encumber real and personal property, and any interest therein, including 

PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW - 2 
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leases and easements" within the District and Idaho Code Section 67-4922A authorizes the 

District to ~on tract for the leasing of improvements, and provides, :in pe1tinent pait: 

[An Auditorium District] board may contract for the leasing of 
improvements to be constructed upon premises owned by the 
district or otherwise, and the contract may also provide that at the 
expiration of the te1111 of the lease, upon full perfonnance of such 
lease by the district, the improvements and/or real estate, or so 
much thereof as is leased, may become the property of the district. 

B. The Project 

6. The District, in accordance with the Act, desires to acquire and construct an 

approximately 40,000 square foot community events center, wltlch will consist primarily of a 

large multi-use facility that will accommodate spectator events as well as related meetings and 

other community events, and will include concessions and food service as well as related exterior 

landscaping, streetscape, and parking (the "hnprovements"). TI1e District intends to construct 

the Improvements on a six-acre site located within the boundaries of the District (the "Site"). In 

c01mection with the finai1cing of the acquisition and construction of the Improvements on the 

Site, the District also intends to fund a reserve fund and to pay costs of issuance of the financing 

(collectively, the "Project"). 

7. In September 2013, the District entered into an Option and Agreement to 

Purchase Real Property (the "Option Agreement"), whereby it acquired an option to purchase the 

approximately six-acre Site on Knudsen Road :in the City of Chubbuck. The District intends to 

construct the Improvements on the Site. 

8. The District has requested the cooperation of the Chubbuck Development 

Authority (the "Agency'') to finance the Project, in accordance with Idaho Code § 67-4912(d), 

which provides that the Disb:i.ct may enter into contracts and agreements with governmental 

entities and cooperate with one or more of them to build, erect, market, or constrnct facilities 

within the Disb.ict, and Idaho Code § 50-2015, which authodzes the District to dedicate, sell, 

PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW - 3 
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convey or lease any of its respective property to an urban renewal agency, to incur the entire 

expense of public improvements for an urban renewal project, and to enter into any such sale, 

conveyance, lease or agreement with an urban renewal agency without appraisal, public notice, 

advertisement, or public bidding. 

9. The Agency is an urban renewal agency of the City of Chubbuck, Idal10, 

organized and operating pursuant to Title 50, Chapters 20 and 29, Idaho Code (the "Urban 

Renewal Law"). 

10. In accordance witl1 the Act and Urban Renewal Law, the District and the Agency 

have entered into a Development Agreement ("Development Agreement''), pursuant to which the 

Agency has agreed to cooperate with the District in the financing of the Project by issuing Bonds 

and entering into a Ground Lease and Lease Agreement between the Agency and tl1e Dish-ict, as 

hereinafter described, 

11. After the District has exercised its option to purchase the Site pursuant to the 

Option Agreement, the District will ground lease the Site to the Agency pursuant to the Ground 

Lease (the "Ground Lease") supplied to the Court as Exhibit "E" to the Affidavit of Raul Cano. 

12. The Agency will then sublease the Site and lease the hnprovements to the District 

under the Lease Agreement (the "Lease Agreement") supplied to the Court as Exhibit "F" to the 

Affidavit of Raul Cano. Pursuant to the Lease Agreement, the District will constmct the 

Improvements as the agent of the Agency, and will lease and operate the Improvements, once 

constructed. 

13. The initial tenn of the Lease Agreement will end at the end of the District's fiscal 

year, September 30, 2014. The Lease Agreement is renewable for subsequent one-year te1ms 

only upon appropriation, budgeting and af:6.nnative notice by the Distdct of its intent to renew 

the Lease Agreement. The Lease Agreement provides: 

PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW - 4 
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The Dishi.ct may, solely at its option, renew this Lease by budgeting 
funds for Lease Payments for additional Renewal Tem1S and by giving 
Notice of Intent to Renew effective October 1 to the Agency not later 
than July 1 of each year. In the event the Agency shall not have received 
the Notice of Intent to Renew by August 1 of any year, the Agency will 
notify the District of such non-receipt, and the District shall then have 
until September 1 to deliver to the Agency its Notice of Intent to Renew. 
If the DistJ.i.ct fails to deliver the Notice of Intent to Renew by such date, 
or if the DistJ.i.ct shall at any time notify the Agency that the Dishict has 
elected to not renew this Lease for an additional Renewal Term, an Event 
ofNonrenewal shall be deemed to have occurred and the Agency and the 
Trnstee may exercise the remedies provided herein and in the Trnst 
Indenture. 

14. Section 5.3(a) of the Lease Agreement expressly provides that "the obligation of 

the District to malce Lease Payments extends only through the Initial Tenn and any applicable 

Renewal Tem1. Such obligation terminates at the expiration of the Initial Tenn or any applicable 

Renewal Tenn." 

15. If the District chooses not to appropriate, budget, and provide affi.11native notice 

to the Agency of its intent to renew for the next fiscal year, the Lease Agreement by its express 

tenns will terminate, and the District will have no further liability beyond the amount budgeted 

and approp1i.ated for the ctment fiscal year. Accordingly, the Lease Agreement will be 

renewable on fill rumual basis and will not bind the District beyond its cunent fiscal year. 

16. In tlie event the District does not renew the Lease Agreement for a subsequent 

Renewal Tenn, the Agency, as lessee under the Ground Lease, will relet the hnprovements and 

collect rental payments to apply toward payment of the Bonds until the Bonds ru·e paid in full. 

The Ground Lease also requires the Agency to pay fair market ground rent to the District under 

the Ground Lease in the event the Lease Agreement is not renewed by the Agency. Once the 

Bonds ru·e paid in full, the Lease Agreement ru1d Ground Lease terminate by their express tenns 

and the Site and Improvements will revert back to the District's ownership. 

PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW - 5 
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17. TI1e District has the 1ight to purchase the Improvements at any time at a 

predete1mined price and upon payment in full of the Bonds, in which case the Improvements and 

the Site will reve1t back to the Dishict and the Lease Agreement and Ground Lease terminate. 

18. Accordingly, the Site and Improvements will reve1t back to the District's 

ownership upon tennination of the Lease Agreement and Ground Lease regardless of whether 

the District renews the Lease Agreement for any Renewal Tenns. 

C. Plan of Finance 

19. Upon favorable ruling on this Petition, and in accordance with the Development 

Agreement, the Agency will issue Bonds pursuant to Section 50-2012, Idaho Code, to be entitled 

"Chubbuck Development Authodty Lease Revenue Bonds, Se1ies 2014" (the "Bonds"), and will 

enter into a t.J.11st indenture (the "Indenture") providing the tenns and conditions of the Bonds. 

The Bonds will be repaid from rental payments due under the Lease Agreement (the "Lease 

Payments") and not from any other resources or credit of the Agency. 

20. The Bonds will be issued for an amount sufficient to provide funds to finance the 

Project, and the Lease Agreement, in tum, will provide for Lease Payments sufficient to enable 

the Agency to pay all principal and interest coming due on the Bonds. The Distiict anticipates 

the total cost of the Project, including acquisition of the Site, to be approximately $6,800,000, 

consisting of the following estimated expenses: 

Description 
Acquisition of the Site 
Direct consti-uction costs 
Site work, permitting, and related costs 
Architect and engineering fees 
Fixtures, furniture, and equipment 
Costs of issuance 
Funding of reserve fund 
Contingency 

Total 

Estimated Cost 
$ 800,000 
3,200,000 
1,000,000 

250,000 
400,000 
155,000 
545,000 
450,000 

$6,800,000 

PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW - 6 
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The District will detennine the final amount once the constmction contract is fmalized and the 

total cost of the hnprovements have been dete1mined. 

21. As of September 30, 2013, the District had an unrestricted fund balance of 

approximately $1,400,000 and the District estimates rumual receipts from the Room Tax to be 

approximately $860,000, without the addition of any hotels to the District. 

22. The District expects to use existing cash reserves to acquh-e the Site ru1d purchase 

additional furniture and equipment, as necessary for operation of the Improvements. The District 

expects to seek finru1cing for approximately $6,000,000 through the Agency. 

23. The District intends to pay Lease Payments due under the Lease Agreement from 

receipts from the Room Tax (the "Revenues"). Based on estimates received from the District's 

financial advisor, the District and the Agency expect the Revenues to be sufficient to make Lease 

Payments for the Initial Tenn and any applicable Renewal Tenn. 

D. Procedural History 

24. On November 14, 2013, the District conducted a public hearing addressing the 

advisability of the Project and the filing of the Petition. A notice of this public heru·ing, setting 

forth the time, place and summary of the matter in the form and content prescribed in Section 

7-1306(2), Idaho Code, was published in the Idaho State Journal, a newspaper of general 

circulation in Brumock County, on October 29, 2013, and was posted at or near the main door of 

the District's adminish·ative office prior to the hearing. The publishing, posting ru1d mailing of 

the notice of public hearing was conducted in compliance with Idaho Code Section 7-1304. 

Following the November 14, 2013 hearing, on December.13, 2013, after the passage of at least 

fourteen (14) days, the District approved and adopted a Resolution (the "Resolution") to proceed 

with the filing of judicial con:finnation proceedings. 

PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW - 7 
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25. After the Petition was filed on December 16, 2013, the Clerk of the District issued 

a Notice of Hearing on Petition (the "Notice'') indicating that the Petition had been filed, and 

notifying all interested parties where to examine the Petition and Resolution and/or the time and 

place of the hearing on the Petition. Commencing on January 3, 2014, for a period of more than 

thirty (30) days, said Notice was posted in the District's administrative office. The Notice was 

also published for tln·ee consecutive weeks on January 21, January 28, and Febrnary 4, 2014 in 

the Idaho State Journal, a newspaper of general circulation within the District. Such public 

posting and publication was conducted in compliance with Idaho Code § 7-1306, all as more 

fully shown by the Affidavit of Posting, Mailing and Publishing of Notice of Public Heaiing ai1d 

of Posting and Publishing of Notice of Heaiing on Judicial Confun1ation, filed with the Cotui on 

Januai·y 27, 2014, and in the Supplemental Affidavit of Publishing of Notice of Hea1ing on 

Judicial Co11fim1ation, filed with the Cou1t on Februaiy 6, 2014. 

26. The District filed its Memorandum in Support of Petition for Judicial Validation 

(the "Memorai1dum"), together with four suppo1iing affidavits, and one supplemental affidavit. 

27. The District presented the following question to the Comi: "Whether the Lease 

Agreement and related documents, which obligated the District for an initial tenn corresponding 

to its fiscal year, and are renewable for subsequent one-yeai· tenns only upon appropriation, 

budgeting and affirmative notice of the District's intent to renew, are valid obligations under 

Article VIII, Section 3 of the Idal10 Constitution." 

28. The Cou1i held a hearing in open court on Febrnary 10, 2014, for the purpose of 

identifying any interested paiiies appeaiing in opposition to the Petition. Although the heaiing 

was well attended no one sought to oppose the Petition. 

PROPOSED FINDJNGS OF FACT AND CONCLUSIONS OF LAW - 8 
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Conclusions of Law 

1. The proceeding under the Judicial Confirmation Law, Chapter 13, Title 7, Idaho 

Code, is a proceeding in rem. Publication and posting as authorized by the Judicial Confinnation 

Law is a valid 111etl1od of vesting jurisdiction in this Comt over all interested pa1ties and tl1e 

subject matter. Smith v. Progressive Irr. Dist., 28 Idaho 812, 156 P. 1133 (1916); Knmvles v. 

New Sweden In·. Dist., 16 Idaho 235, 101 P. 87 (1908). Accordingly, this Comt has subject 

matter jurisdiction of this matter and has jmisdiction to adjudicate this matter and validate tl1e 

proceedings taken by the Distdct pursua11t to Idaho Code, Chapter 13, Title 7. 

2. This action was properly instituted by the District in accordance with a11d 

pursuant to Idaho's Judicial Confinnation Law, Chapter 13, Title 7, Idaho Code. 

3. This Comt has made an examination of tl1e statutes auth01izing the Distiict to take 

the action which is the subject matter of the Petition, tl1e allegations of the Petition identifying 

potential constitutional issues raised by the action taken and proposed to be talcen by the District, 

and the memorandum and accompanying affidavits submitted by District. There being no 

challenge to those statutes, or to the proposed actions of the District to proceed with the Project, 

and because there exists no facial constitutional infirmity that tl1e Cou1t is required to recognize, 

sua sponte, the statutes and actions of the District with regard to the Project are deemed 

constitutional. 

4. There being no opposition to the factual allegations of tl1e Petition, tl1e allegations 

are taken as tlue. The District properly acted in pursuance of its duly authorized powers witl1 

regard to the Project. 

5. Alticle VIII, § 3 of the Idaho Constitution provides, in peitinent part: "No county, 

city, board of education, or school district, or other subdivision of the state, shall incur any 

:indebtedness, or liability, in any manner, or for any purpose, exceeding in that year, the income 

PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW - 9 
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and revenue provided for it for such year, without the assent of two thirds (2/3) of the qualified 

electors thereof voting at ru.1 election to be held for that purpose ... " 

6. The Lease Agreement and related financing documents do not constitute ru.1 

"indebtedness or liability" within the meaning of Article VIII, § 3 of the Idaho Constitution, 

exceeding the income and revenue of the District for the cun-ent fiscal year, because the Dishict 

will have the 1ight ammally under the express language oftbe Lease Agreement not to renew the 

lease, and therefore the District will at no time be obligated to make any payments exceeding the 

income and revenue provided to it for the then-cun-ent fiscal year. 

7. 111e Dishict is not required by the Constitution of the State of Idaho to submit the 

obligations under the Lease Agreement to a vote of the electorate. 

8. The findings and conclusions made herein are binding upon all persons interested 

in the outcome of this proceeding including but not limited to all persons or entities who received 

actual or constructive notice of the filing of the Petition. 

DATED THIS _a day of February, 2014. 

PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW-10 
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CLERK'S CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this fuday of J.f b , 2014, I caused to be served 
a hue copy of the foregoing FINDINGS OF FACT AND CONCLUSIONS OF LAW by the 
method indicated below, and addressed to each of the following: 

Gary L. Cooper, ISB No. 1814 
COOPER & LARSEN 
151 N. 3rd Avenue, 2nd Floor 
Pocatello, ID 83201 
Telephone: (208) 235-1145 
Facsimile: (208) 235-1182 

Nicholas G. Miller, ISB No. 3041 
Howard D. Bumett, ISB No. 3377 
HAWLEY TROXELL ENNIS & HAWLEY LLP 
333 S. Main St. 
Pocatello, ID 83204-0100 
Telephone: (208) 344-6000 
Facsimile: (208) 233-1304 

__L_ U.S. Mail, Postage Prepaid 
Hand Delivered 

__ Ovemight Mail 
E-mail 

__ Telecopy 

_L_ U.S. Mail, Postage Prepaid 
Hand Delivered 

__ Ovemight Mail 
E-mail 

__ Telecopy 
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Gary L. Cooper, !SB No. l 814 
COOPER & LARSEN 
151 N. 3rd Avenue, 2nd Floor 
Pocatello, ID 83201 
Telephone: (208) 235-1145 
Facsimile: (208) 235-1182 

Nicholas G. Miller, !SB No. 3041 
Howard D. Burnett, ISB No. 3377 
HAWLEY TROXELL ENNIS & HAWLEY LLP 
333 S. Main St. 
Pocatello, ID 83204-0100 
Telephone: (208) 344-6000 
Facsimile: (208) 233-1304 

Attomeys for Petitioner 
Pocatello-Chubbuck Audito1ium District 
Bannock County, Idaho 

FILED 
BA~HOCK COUNTY . 

CL~Rl, OF THE COUR1 

201~ MA~ \ 3 AM to: 15 

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT 

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 

IN THE MATTER OF: ) 
) 
) 
) 

THE POCATELLO-CHUBBUCK ) 
AUDITORIUM DISTRICT, ) 

) 
PETITIONER. ) 

Case No. CV 2013-4838-00 

AME1'1DED JUDGMENT 

IT IS HEREBY ORDERED, ADJUDGED AND DECREED as follows: 

1. Proper notice of the filing of the Petition and Notice of Hearing on the Petition 

was been given as provided in Title 7, Chapter 13, Idaho Code; 

AMENDED JUDGMENT - 1 
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2. The Pocatello-Chubbuck Auditorium District's authorization, execution and 

delivery of the Lease Agreement a11d related financing documents does not create a debt or 

liability under A1ticle VIII, § 3 of the Idaho Constitution; and 

3. The Lease Agreement, vvhen executed and delivered, will be legal, valid, and 

bindh1g in accordance with its tenns. 

1.j l'}onh 
DATED THIS _ _,_ day of&bniacy, 2014. 

DISTRICT JUDGE 

AMENDEDJUDGMENT-2 
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CLERIC'S CERTIFICATE OF SERV1CE 

I HEREBY CERTIFY that on this fl day of '(\f rcb,, 2014, I caused to be served 
a tn1e copy of the foregoing FINDINGS OFF ACT ANDCNCLUSIONS OF LAW by the 
method indicated below, and addressed to each of the following: 

Gary L. Cooper, ISB No. 1814 
COOPER & LARSEN 
151 N. 3rd Avenue, 2nd Floor 
Pocatello, ID 83201 
Telephone: (208) 235-1145 
Facsimile: (208) 235-1182 

Nicholas G. Miller, ISB No. 3041 
Howard D. Burnett, ISB No. 3377 
HAWLEY TROXELL ENNIS & HAWLEY LLP 
333 S. Main St. 
Pocatello, ID 83204-0100 
Telephone: (208) 344-6000 
Facsimile: (208) 233-1304 

_L U.S. Mail, Postage Prepaid 
Hand Delivered 

__ Overnight Mail 
E-mail 

__ Telecopy 

L U.S. Mail, Postage Prepaid 
Hand Delivered 

__ Overnight Mail 
E-mail 

__ Telecopy 

Clerk of the Court: 

By: ~t,~~Kn 
Dep ty Clerk 
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EXHIBITC 

EXHIBIT C TO MEMORANDUM IN SUPPORT OF PETITION FOR JUDICIAL 
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_. AUG.-~29' 02 (THUi 14:08 MOORE 'H BUXTON TEL:208 33 02 P. 002 

Ii f I 

Michael c. Moore, ISB# 1188 
MOORE SMITH BUXTON & TURCKE, CHARTERED 
225 North 9th Street, suite 420 
Boise, Idaho 83702 
Telephone: (208) 331-1B00 

;Fl~ED MM~/: I . ' . I ' ::; :·-. .... ·:, .-- • 

l 
r • •• ' • • """"•I I • • 

;··:,_. 3,) I 
Facsimile: (208) 331-1202 
E-mail address: mcm@msbtlaw.com 

Attorneys for Petitioner 

~ .~:u~ <) 20D2 -'-:, :. · 
Ci i:o, 

:JQJJ.Hf ai.·.~ :t.0}1!,fiiCT 1 
----:.._ .... ,,. , '"'HH --·-·---'-''J-, ,(! ..... 

IN THE DISTR!CT OF THE FIFTH JODlCIAL DISTRICT OF THE 

STATE OF IDAHO, lN ~ FOR THE COUNTY OF BLAINE 

In re: ) 
) 

SCHOOL DISTRICT NO. Gl, ) 
Blaine county, Idaho, a ) 
politic~l subdivision of) 
the State of Idaho, ) 

) 
Petitioner. ) 

) ______________ ) 

Case No. SPw022782 

FINDINGS OF FACT AND 
CONCLUSIONS OF LA.W 

This matter having come on duly and regularly before 

this Court for hearing, and Petitioner having submitted a 

verified Petition for Judicial Confirmation, and a 
• 

memorandum of law and affidavits in support of its petition, 

and it appearing that proper notice of the filing of the ~ 

Petition for Judicial Confirmation bas been given as 

provided in Title 7, Chapter 13, Idaho Code, and the Court 

having examined the allegations of the Petition, the 

exhibits annexed thereto, and the memorandum and affidavits 

in support thereof, the Court, being fully advised in the 

premises, now makes the following: 

FINDINGS OF FACT .AND CONCLUSIONS OF LAW - Pagel 
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"' AUG . .:-29• 02 (THU) 14: 09 MOORE ..... rH BUXTON TEL: 208 33 102 

FINDINGS OF FACT 

I. 

Petitioner, School District No. 61, Blaine County, 

Idaho (the 11Petitioner11 ), is a public school district and a 

political subdivision within the definition contained in 

Section ?-1303 (b) , Idaho Code, and has filed this action 

pursuant to Sections 7-1301, et ~, Idaho Code (the 

11 Judicial Confirmation Law 11 ), seeking judicial confirmation 

of the validity of the Petitioner to enter into a site 

lease, a lease/purchase agreement, a trust agreement, and 

related documents (collectively, the "Financing Documents 11
} 

in order to effectuate the lease/purchase financing of 

certain school facilities. 

II. 

Pursuant to section 7-1304, Idaho Code, the Boa.rd of 

Trustees (the "Board") of Petitioner, on April 16, 2002, 

held and conducted a public hearing to consider whether it 

should adopt a resolution authorizing the filing of a 

petition under the Judicial Confirmation Law. A notice of 

the public hearing, in the form and content described in 

Section 7-1306(2), Ida.ho Code, setting forth the time, place 

and summary of the matter, was published once in newspapers 

of general circulation within Petitioner• s boundaries and 

the official newspapers of Petitioner, at least fifteen (15) 

days prior to the public hearing. Following the public 

hearing, and a.fter the passage of at least fourteen (14) 
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days, the Board adopted Resolution No. 02-4, authorizing the 

filing of a petition for judicial confirmation and making 

certain findings and determinations. 

III. 

Pursuant to sections 7-1305 and 7-1306, Idaho Code, 

Notice of Filing of Petition for Judicial Confirmation and 

Continuation of Date of Hearing was duly served by 

publication once a week for three (3) coneeoutive weeks by 

three (3} weekly insertions in the Idaho Mountain Express 

and in the Wood Ri ve:r Journal, newspapers of general 

circulation within Petitioner, and by posting in a prominent 

place at or near the main door of the administrative office 

of Petitioner at least thirty (30) days prior to the date 

fixed in the notice of hearing on the Petition, all as more 

fully shown by the Affidavit of Posting of District Clerk 

Cathy Zaccardi and by the Affidavits of Publication on file 

herein. 

IV. 

No person or entity has filed any written appearance or 

pleading or has otherwise appeared herein. The allegations 

of the Verified Petition for Judicial confirmation and the 

authenticity of the documents annexed thereto as exhibits 

are therefore deemed to be admitted, 

V. 

A public school district in Idaho 

pursuant to Section 33-901, Idaho Code, 

is authorized, 

to create and 
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establish a school plant faoilities reserve fund, to deposit 

into such fund all moneys for such fl,llld accruing from taxes 

levied under Section 33-804, Idaho Code, together with 

interest earnings and other monies appropriated thereto by 

the school district, and to make disbursements from such 

funds for purposes authori:z:ed in Section ~3-1102, Idaho 

Code, and for lease and lease/purchase agreements for such 

purposes and to repay loans from commercial lending 

institutions extended to pay for the construction of school 

plant facilities. 

VI. 

In order to levy a special tax for a school plant 

facilities reserve fund, a. sohool district is required to 

obtain the approval. of the electors voting at a special 

election called and conducted pursuant to Section 33-804, 

Idaho Code. Pursuant to the authority of Sections 33-804 

and 33-901, Idaho Code, the Board of Trustees (the "Board") 

of Petitioner, on March 14, 2000, duly adopted Resolution 

No. 00-1 (subsequently amendecl by Resolution No. 00-lA, 

adopted on April 11, 2000), creating a school plant 

facilities reserve fund and ordering a special election to 

be held on May 2, 2000, on the question of autho:ri2ing a 

school plant facilities reserve fund levy in the amount of 

$4, 0 0 0, 0 0 0 per year for the fiscal year beginning July 1, 

2001, and continuing each year thereafter for a total of ten 

years. 
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VII. 

Pursuant to Resolution No. 00-1, as amended, a special 

school plant facilities reserve fund levy election was held 

and conducted in the District on May 2, 2000, on the 

following question: 

SHALL 'l'HE BOARD OF TRUSTEES OF SCHOOL DISTRICT NO. 
Gl BE AUTHORIZED, PURSUANT TO SECTION 33-804, 
IDAHO CODE, TO CE'.aTIFY TO THE BOARD OF 
COMMISSIONERS OF BLAINE COUNTY, IDAHO, A SCHOOL 
PLANT FACILITIES RESERVE FOND LEVY, IN ADDITION ~O 
ALL OTHER LEVIES, IN THE AMOUNT OF $4,000,000.00 
:F'OR THE FISCJUi Y~ COMMSNCING JULY l, 2001, AND 
CONTINUING EACH YEAR IN THE AMOUNT OF 
$4, 0 0 0, 0 0 0. 0 0 FOR A 'I'O'I'.AL OF TEN (10) YEARS FOR 
THE PURPOSE OF FINANCING THE COSTS OF ACQUIR!NG, 
PURCHASING, OR IMPROV"!N'G A SCHOOL SITE OR SITES; 
CONSTRUCTING A SCHOOL HOUSE OR ROUSES OR OTHER 
BUILDINGS1 DEMOLISHING OR REMOVING SCHOOL 
BUILDINGS; ADDING TO, REMODELING, OR REPAIRlNG ANY 
EXISTING BU:CLOING; FURNISHING AND EQUIPPING ANY 
BUILDING OR BUILDINGS, INCLUDING ALL LIGHTING, 
BEATING, VENTILATION AND SANITARY FACILITIES AND 
APPLIANCES NECESSARY TO MAINTAIN AND OPERATE THE 
BUILDINGS OF 'l'HE DISTRICT; PURCHASING SCHOOL 
BUSSES; ENTERING INTO LEASE AND LEASE/PURCHASE 
AGREEMENTS FOR SUCH PURPOSES; AND REPAYING LOANS 
FROM COMMERCI.1\L LENDING INSTITUTIONS ~ED 'l'O 
PAY FOR TEE CONSTRUCTION OF SCHOOL PLANT 
FACILITIES, ALL AS PROVIDED IN THE RESOLUTION 
ADOPTED BY THE BOARD OF TRUSTlmS ON MARCH 14, 
2000? 

VIII. 

Under Section 33-804(1), :Cdaho Code, the approval of at 

least 55~ of the eleotors voting at the speoial election was 

required in order for the special school plant facilities 

reserve fund levy by Petitioner to be approved. At the 

special election of May 2, 2000, the p.:roposition for the 
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special school plant facilities reserve fund levy was 
' approved by the electors of the District by a vote of 20~5 

yes to 1474 no. The margin of approval thus exceeded the 

55% voter approval requirement of section 33-B04(1), Idaho 

Code. Pursuant to such approval, Petitioner is now 

collecting, annually, in addition to all other taxes, the 

amount of $4,000,000 for the purpose of acquiring and paying 

for the construction and acquisition of school plant 

facilities. 

IX. 

Petitioner is expressly authorized by Sections 33-

601 (l) and 33-901, Idaho Code, to enter into lease and 

lease/purchase agreements to finance the acquisition and 

construction of school plant facilities and to make lease 

and lease/purchase payments from the proceeds of a special 

school plant facilities reserve fund levy. Pursuant to such 

authority, Petitioner'e Board has determined that it is in 

the best interests of Petitioner and its taxpayers to 

acquire and construct school plant facilities, including the 

new Wood River High School, to be located in Hailey, Idaho, 

the new Carey Eigh Sehool, to be located in Carey, Idaho, 

and the new Woodside Elementary School, to be located in 

Hililey, Idaho (the 11 Facilities 11 ), to finance the acquisition 

and construction of the Fac:ilities under a lease/purchase 

agreement, as authorized by the statutes cited above, and to 

make rental payments on the lease/purchaee agreement from 
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the proceeds of the special school plant facilities reserve 

fund levy approved by the electors at the special election 

held and conducted on May 2, 2000. 

necessary funds to finance the 

In order to obtain the 

construction of the 

Facilities at the most favorable interest rates, the Board 

has further determined that certificates of participation in 

the lease/purchase agreement should be marketed on the 

pul:.:>lic securities market through a securities underwriting 

firm, Seattle-Northwest securities Corporation (the 

11 Underwriter 11 ). 

X. 

Pursuant to such determination, the Board proposes to 

enter into and execute the following documente (hereinafter 

collectively- referred to as the "Financing Documents 11 ) in 

order to effectuate the leaee/purchaee financing of the 

acquisition and conet:r:uction of the Facilities as approved 

by the electors: 

1. A Site Lease (the "Site Lease") between Petitioner 

and U.S. Bank National Association (the ''Bank") , 

substantially in the form annexed to the Petition 

as Exhibit 11A. 11 

2. A Lease/Purchase Agreement (the "Lease/Purchase 

Agreement 11 ) between the Bank and Petitioner, 

substantially in the form annexed to the Petition 

as Exhibit "B, 11 pu:reuant to which the Facilities 

FINDINGS OF FACT AND CONCLUSIONS OF LAW - Page 7 

P. 008 



000232

.• AUG. -29' 02 (THU) 14: 11 MOORE __ TH BUXTON TEL: 208 3, 202 

will be constructed on the property included in 

the Site Lease and leased to Petitioner. 

3. A Trust Agreement by and among Petitioner, the 

Bank as lessor, and the Bank as Trustee, 

substantially in the form annexed to the Petition 

a.s Exhibit 11 c, 11 whereby the Board will caus~ to be 

issued Certificates of Participation in the amount 

of approximately $24,405,000 (the 11 Certificates 11 ), 

the proceeds of which will be utilized to pay the 

oosts of acquisition and construction of the 

Facilities for lease to Petitioner pursuant to the 

Lease/Purchase Agreement and related costs, the 

Certificates to be paid from a.m1.ual rental 

payments from Petitioner. 

4. A certificates Purchase Agreement between 

Petitioner and Underwriter for the purchase of the 

C~rtificates, substantially in the form annexed 

to the Petition as Exhibit "D." 

5. An Assignment Agreement, substantially in the forni 

annexed to the Petition as E,chibit 11 E, 11 i!.ssigning 

to the Trustee the lessor's rights under the 

Lease/Purchase Agreern~nt. 

6. A resolution, substantially in the form annexed to 

tha Petition as Exhibit 11 F, P approving the 

execution and delive:ry of the Financing 

Documents. 
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XI. 

The Lease/l?u:i:-cha.se Agreement, if exec11ted by 

Petitioner, would be an "annual appropriation" lease, which 

would obligate Petitio~er to make an initial rental payment 

for the first year of approximately $3,409,StS. Petitioner 

presently has funds duly budgeted and available in that 

amount in the current fiscal year's budget . The 

Lease/Purchase Agreement further provides that Petitioner 

shall have the right, solely at its option, . to renew the 

Lease/Purchase Agreement for additional one-year renewal 

terme for up to nine (9) years, and that, if it renews the 

lease and duly makes its rental payments thereunder for the 

entire term of the Lease/Purchase Agreement, Petitioner 

shall become the owner in fee of the Facilities_ The 

Lease/Purchase Agreement further provides, however, that 

Petitioner shall not be obligated to make rental payments 

beyond the then-current fiscal year for which payments have 

been duly budgeted and_ appropriated. :tn the event that 

Petitioner shall fail to appropriate funds for any annual 

lease renewal, then the Trustee shall have the right to take 

possession of the ~acilities on behalf of the holders of the 

Certificates, and the Petitioner shall have no further 

payment obligation under the Lease/Purchase Agreement. 

XII. 

Article 8, Section 3, of the Idaho Constitution 

provides1 in pertinent part: "No county, city, hoard of 
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education, or school district, or other sul:;ldivision of the 

state, shall incur any indebtedness, or liability, in any 

manner, or for any purpose, exceeding in that year, the 

ineome and revenue provided for it :fo:r such year, without 

the assent of two thirds (2/3) of the qualified electors 

thereof voting at an election to be held for that 

purpose ... " 

XIII. 

Petitioner has been advised by its bond counsel that 

the Iclaho Supreme Court has not had occasion ta determine 

whether an annual-appropriation lease/purchase agreement 

constitutes an "indebtedness or liability" exceeding the 

current year's revenues in violation of Article a, Section 

3, Idaho constitution, and that bond counsel therefore 

cannot issue, in connection with the Certificates, its 

unqualified approving opinion in the customary form. 

Without an unqualified approving opinion of bona counsel, 

Petitioner cannot obtai~ an investment-grade rating from 

national credit rating agencies, and the Certificates 

therefore oa.:nn.ot be sold at the lowest and most favorable 

interest rates which would otherwise be available to 

Petitioner, all to the financial detriment of Petitioner and 

its taxpayers. 

XIV. 

Petitioner seeks a judicial determination of the 

validity of the Financing Documents in light of the issue, 
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arising under Article e, section 3, Idaho constitution, as 

to \llhether an annua.lly-rene\lrable lease/purchase agreement, 

such as the Lease/Purchase Agreement proposed to be executed 

by Petitioner, would ~iolate the constitutional prohibition 

against incurring any indebtedness or liability exceeding 

the income and revenue of Petitioner for the thl!n-cu.rrent 

fiscal year. 

Based upon the foregoing Findings of Fact the Court now 

makes the following: 

CONCLUSIONS OF LAW 

I. 

Proceedings under the Judicial Confirmation Law, Title 

7, Chapter 13, Idaho Code, are proceedings in Bm, and 

jurisdiction of the subject matter and of all interested 

parties is lawfully obtained through publication and posting 

as provided therein. Publication and posting as authorized 

by the Judicial Confirmation Law is a valid method of 

vesting- jurisdiction of this Court ove:r all interested 

parties and over the subject matter. 

II, 

Jurisdiction of this Court over the subject matter of 

the Petition for Judicial Confirmation and over all 

interested parties has, as a matter of law, been obtained 

herein by publication and posting as provided by law. 
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III. 

The allegations of the Petition for Judicial 

Confirmation are deemed to be admitted by all interested 

parties who failed to appear in objection thereto. This 

Court ia authorized to render the judgment as prayed for in 

Pet:l.tioner 1 s Petition for Judicial Confirmation and as set 

forth hereinafter. 

IV. 

The Lease/Purchase Agreement and other Financing 

Doc:uments do not constitute an "indebtedness or liability" 

within the meaning of Article 8, Section :3, Idaho 

Constitution, exceeding the income and revenue of Petitioner 

for the current fiscal year, because Petitioner would at no 

time be obligated to make any payments exceeding the income 

and revenue provided to it for the then-current fiscal year. 

V. 

Petitioner is authori:c:ed under the Constitution and 

laws of the State of Idaho to enter into the Financing 

Documents and to cause the Certif icatt!!s to be iasuad and 

sold in ac:c:ordanc:e with the Financing Documents, and the 

Financing Doouments, when duly executed by the parties 

thereto, will he iralid obligations, enforcei!lhle in 

accord.a.nee with their terms. 

Based on the Finaings of Fact and Conclusions of Law, 

and good cause appearing therefor, 
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THE COURT HEREBY PIRECTS that Judgment be entered in 

accordance with the Petition for Judioial Confirmation, to 

the effect th.&t Petitioner is authorized unaer the 

constitution and laws of Idaho to enter into the Financing 

Documents and to cause the Certificates to be issued and 

sold for the purposes set forth in the Financing Documents, 

and that the Financing Documents, and in particular the 

Lease/Purchase Agreement, do not and would not constitute an 

indebtedness o.r liability of the Petitioner exceeding the 

income and revenue provided to the Petitioner for the then

current £isoal year. 

D~TBD the G day of August, 2002. 

P. 014 

~-... 

( \ __ -c,<,) ··~ ~- •• 4,.._..... ... ....,-._-~ • ..,..I" 
By / ~ ,--,__.. ,_,~ / 

Distridt Judge • 

State Of IDAHO } 
County of Blaine • 

I do '1ereby clarify that the faregolng 11 • 
full. true and C0rTect copy of the orgJNII 
there!ore, on file ir, my Office. 

In wrtr1ess thereof, I will hereunto 
~ my hana and affix~Cfflciaf seal. 
this_ -.e_aay of e?:p) 

MARSHA RIEl1vr7i 
Clerk Distr,et Court 
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Michael c. Moore, ISB# 1188 
MOORE SMITH BUXTON & TORCKE, CHARTERED 
225 North 9;h Street, Suite 420 
Boise, Idaho 83702 

P. 015 

Telephone: (208) 331-1800 
Facsimile: (208) 331-1202 

f•I/ARs -l
'FiLE6A0PM.Jl'- ~) 

lll'JHI ~- RIEdJ!J. ": . ,.._ .,, u 2Utf[ ,1 ,, .• E-mail address: rocm@msbtlaw.com 

Attorneys for Petitioner 
! CLERK DISTRICT 

COURT BLAINE COUNT'/ IDAHO --
IN THE DISTRICT OF THE FIFTH JUDICIAL DISTRICT OF THE 

STA'l'E OF IDAHO, lN AND FOR THE COUNTY OF BLAINE 

In re: ) 
) 

SCHOOL DISTRICT NO. 61, ) 
Blaine County, Idaho, a ) 
political subdivision of} 
the State of Idaho, ) 

) 
Petitioner. ) 

) ______________ ) 

Case No. SP-022782 

JUDGMENT 

The Court having entered its Findings of Fact and 

conclusions of Law in the above-entitled action, and good 

cause appearing therefore, 

IT IS HEREBY ORDERED, ADJUDGED, ANO DECREED: 

( l) l?etitioner is authorized under the Constitution 

and laws of Idaho to enter into the proposed Financing 

Documents, p~rticularly including the following documents 

annexed to the Petition for auaicial confirmation: 

a. Site Lease between Petitioner and U.S. Bank 

National Association; 
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b. Lease/Purchase Agreement between u.s. Bank 

National Association and Petitioner; 

c. Trust Agreement by and among Petitioner, U.S. 

d. 

Bank National Association as lessor, and U.S. 

Bank National Association as trustee; 

Certificates Purchase Agreement between 

Petitioner and Seattle-Northwest Securities 

Corporation; 

e. Assignment Agre~ment; 

f. aesolution approving the execution and 

delivery of the Financing Documents. 

(2) The Financing Documents, and in particular the 

Lease/Purchase Agreement, do not and, when duly executed and 

delivered substantially in the forms presented to the Court, 

will not constitute an indebtedness or liability of 

Petitioner exceeding the income and revenue provided to the 

Petitioner for the then-current fiscal year. 

DATED the 6 day of August, 2002. 

JUDGMENT - Page 2 
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FILED :.-~.~~"t""" 
MAY O 5 2010 

J.olYnn Drage, Clerk District 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DIS Rl0iit1Blainacounty, Idaho 

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE 

IN THE MATTER OF: 

SCHOOLDISTRICTNO. 61, BLAINE 
COUNTY, IDAHO, 

Petitioner. 

) 
) 
) 
) 
) 
) 
) 
) 
) ----------------

Case No. CV2010-170 

FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 

This matter having come duly and regularly before this Court for hearing, and Petitioner 

having submitted a verified Petition for Judicial Confirmation (the "Petition"), along with a 

memorandum of law and affidavits supporting its Petition, and it appearing that proper notice of 

the filing of the Petition and Notice of Hearing on the Petition have been given as provided in 

Title 7, Chapter 13, Idaho Code, and the Court having examined the allegations of the Petition, 

the exhibits annexed thereto, the memorandum and affidavits in support thereof; and the 

comments of Diane Barker, Wayne Willich, Elizabeth Schwerdtle, and Jeff Bevins made in open 

court on April 19, 2010, the Court, being fully advised in the premises, now makes the 

following: 

Findings of Fact 

A. Background 

1. On March 8, 2010, Petitioner School District No. 61, Blaine County, Idaho 

(hereinafter the "District" or "Petitioner") filed a Petition, pursuant to Idaho's Judicial 

Confirmation Law, Chapter 13, Title 7, Idaho Code, seeking a judicial examination and 

determination of (a) the authority of the District to enter into certain lease agreements and related 

FINDINGS OFF ACT AND CONCLUSIONS OF LAW - 1 
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documents, and (b) whether certain improvements to its facilities are "ordinary and necessary" 

expenses under Article VIII, § 3 of the Idaho Constitution. 

2. The District, a public school district, is a public body organized and operating 

pursuant to Title 33 of the Idaho Code, as amended. 

3. The District is empowered by Idaho Code§ 39-8002 to "assure the safety of 

children and others who use Idaho's public schools." The District is further empowered by 

Idaho Code§ 33-601 to "rent to or from others, school buildings or other property used, or to be 

used for school purposes." The District is also empowered by Idaho Code§ 33-601A to enter 

into lease-purchase agreements for goods, equipment, buses or portable classrooms, provided the 

agreement is in writing and meets the requirements set forth in§ 33-601A. 

4. Idaho Code § 33-901 empowers a school district to create and establish a school 

plant facilities reserve fund. Idaho Code§ 33-804 empowers a school district to submit to its 

voters the question of whether the district should be authorized to impose a school plant facilities 

reserve fund levy. Section 33-804(1), Idaho Code, requires at least fifty-five percent (55%) of 

the electors voting at the special election to approve the school plant facilities reserve fund levy. 

5. In Fall 2009, the District submitted to its voters the question of whether the 

District should be authorized to levy a school plant facilities reserve fund levy in the amount of 

up to $5,980,000 per year for 10 years (the "Plant Levy"). The District's voters approved the 

Plant Levy at an election held in the District on October 29, 2009, with 1900 votes in favor and 

1320 against, a majority of approximately fifty-nine percent (59%). 

B. The Project 

6. In connection with the election for the Plant Levy, the District developed a list of 

projects to be financed with the Plant Levy, including: a new elementary school; classroom 

additions to Wood River Middle School; site improvements to the Carey school site; 

FINDINGS OF FACT AND CONCLUSIONS OF LAW - 2 
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construction of a maintenance facility; construction of a multipurpose room addition at Bellevue 

Elementary; auditorium remodel at the Community Campus; energy conservation retrofits, 

facility improvements, and installation of fire suppression systems; technology improvements; 

and safety and security improvements throughout the District -- a total expense of $55,980,000 

(collectively referred to herein as the "Project"). The District wishes to accelerate the delivery of 

a number of these facility improvements through a financing arrangement in order to take 

advantage of the favorable interest rate market, the current construction bidding environment, a 

four million dollar federal matching grant, and new tax credit bond instruments established by 

the federal stimulus act, and to begin realizing at an earlier time operating cost savings that 

certain improvements will provide. 

7. There are three components to the Project- the Real Property Improvements, the 

Improvements and Equipment, and the Ordinary and Necessary Improvements, which 

improvements are a subset of the Improvements and Equipment. 

8. The Real Property Improvements include (i) construction of a new elementary 

school; (ii) construction of eight additional classrooms at Wood River Middle School; (iii) 

construction of a maintenance facility; and (iv) construction of a multipurpose room addition at 

Bellevue Elementary School. The District proposes to finance the Real Property Improvements 

through a lease-purchase arrangement (the "Property Lease"). The initial term of the Property 

Lease will end at the end of the District's fiscal year in which the Property Lease is signed, and 

will be renewable annually only upon appropriation, budgeting and affirmative notice by the 

District of its intent to renew the Property Lease. In the event the District elects not to 

appropriate funds for lease payments, the term of the Property Lease will end, and the District 

will have no further liability beyond the amount appropriated for the current term. Accordingly, 
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the Property Lease will be renewable on an annual basis and will not bind the District beyond its 

current fiscal year. 

9. The Improvements and Equipment include certain improvements to existing 

school facilities, including (i) energy conservation retrofits; (ii) facility improvements; (iii) fire 

suppression systems; (iv) site improvements at Carey Elementary school; (v) renovation of the 

auditorium at the District's Community Campus; (vi) technology upgrades; and (vii) safety and 

security improvements. The District proposes to finance the Improvements and Equipment 

through a lease-purchase arrangement (the "Equipment Lease"). The initial term of the 

Equipment Lease will end at the end of the District's fiscal year in which the Equipment Lease is 

signed, and will be renewable annually only upon appropriation, budgeting and affirmative 

notice by the District of its intent to renew the lease. If the District elects not to appropriate 

funds for the lease payment and does not renew the lease, the Equipment Lease will end and the 

District will have no further liability beyond the amount budgeted and then appropriated for the 

current fiscal year. Accordingly, the Equipment Lease will be renewable on an annual basis and 

will not bind the District beyond its current fiscal year. 

10. The District intends to pay lease payments from the revenues the District receives 

from the Plant Levy. Because the Plant Levy has been authorized, entering into the Leases will 

not result in an additional cost or expense to the District that must be funded from its general 

fund budget, from state appropriations, or from any source other than the Plant Levy. 

11. The District asserts that certain of the Improvements and Equipment identified in 

Paragraph 9 are also "ordinary and necessary" improvements, because the improvements are to 

repair existing buildings, to ensure the buildings comply with applicable code provisions, and to 

ensure the safety and suitability of the District's facilities. The District intends to make the 
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following Ordinary and Necessary Improvements, which comprise approximately $17,000,000 

of the total project costs: (i) installation of fire sprinkler systems; (ii) replacement of doors and 

windows to address safety concerns and compliance with the Americans with Disabilities Act, 42 
(2& 

U.S.C.A. §§ 12101-12213 (the "ADA"); (iii) improvements to the Community Camp~~Building 

auditorium required for ADA compliance and to address safety issues; (iv) improvements at the 

_Carey School Site to make the school site and play areas safer; (v) installation of covered 

walkways or a snowmelt system to alleviate snow and ice hazards at the Carey school site and 

Hemingway Elementary; (vi) repair and/or replacement of the HVAC systems at Hailey 

Elementary, Bellevue Elementary, Carey Elementary, the Community Campus Building, and 

Hemingway Elementary, which are failing and/or provide inadequate ventilation; (vii) 

improvements to provide safe access to HV AC systems at Bellevue Elementary and Carey High 

School; (viii) relocation of a power transformer at Hailey Elementary to alleviate fire and other 

safety risks; and (ix) the installation of certain security systems and equipment necessary to 

ensure safety of students, staff and visitors. The Ordinary and Necessary Improvements will be 

financed through a lease-purchase structure substantially similar to the Equipment Lease, but any 

lease utilized to finance Ordinary and Necessary Improvements will not contain an annual 

appropriation clause. 

C. Procedural History 

12. On January 13, 2010, the District conducted a public hearing addressing the 

advisability of the Project and the filing of the Petition. A notice of this public hearing, setting 

forth the time, place and summary of the matter in the form and content prescribed in Section 

7-1306(2), Idaho Code, was published in the Idaho Mountain Express, a newspaper of general 

circulation in Blaine County, on December 23, 2009, and was posted at or near the main door of 

the District's Administrative Office for at least thirty days prior to the hearing. The publishing, 
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posting and mailing of the notice of public hearing was conducted in compliance with Idaho 

Code Section 7-1304. Following the January 13, 2010 hearing, on February 9, 2010, after the 

passage of at least fourteen (14) days, the District approved and adopted a Resolution (the 

"Resolution") to proceed with the filing of judicial confirmation proceedings and declaring the 

immediate need to construct the Ordinary and Necessary Improvements. The Resolution 

authorizes the District to enter into the Leases to finance the Project upon final approval of such 

projects by the Board and upon this Court's entry of a favorable judgment on the Petition. 

13. On March 24, 2010, the Clerk of the District issued a Notice of Hearing on 

Petition (the "Notice") indicating that the Petition had been filed, and notifying all interested 

parties where to examine the Petition and Resolution and/or the time and place of the hearing on 

the Petition. Commencing on March 18,2010, for a period of more than thirty (30) days, said 

Noticed was posted in a public place of such posting in main office of the District's 

administrative building. The Notice was also published for three consecutive weeks on March 

24, March 31, and April 7, 2010 in the Idaho Mountain Express, a newspaper of general 

circulation within the District. Such public posting and publication of said Notice was conducted 

in compliance with Idaho Code§ 7-1306, all as more fully shown by the Affidavit of Posting, 

Mailing and Publishing of Notice of Public Hearing and of Posting and Publishing of Notice of 

Hearing on Judicial Confirmation, filed with the Court on April 1, 2010, and in the Supplemental 

Affidavit of Publishing of Notice of Hearing on Judicial Confirmation, filed with the Court on 

April 14, 2010. 

14. The District filed its Memorandum in Support of Petition for Judicial Validation 

(the "Memorandum"), together with thirteen supporting affidavits, and one supplemental 

affidavit. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW - 6 
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15. The District presented the following questions to the Court: (a) whether the 

District has the power and authority to enter into and execute the Property Lease Agreement, the 

Equipment Lease Agreement and related documents; (b) whether the District's expenditures for 

the Ordinary and Necessary Improvements constitute "ordinary and necessary" expenses as 

contemplated by the proviso clause in Article VIII, § 3 of the Idaho Constitution; and (c) whether 

the Property Lease Agreement, Equipment Lease Agreement and related documents, which 

obligate the District for an initial term corresponding to its fiscal year, and are renewablJ(fi9 

annually only upon appropriation, budgeting and affirmative notice of intent to renew, are valid 

obligations under Article VIII, § 3 of the Idaho Constitution. 

16. The Court held a hearing in open court on April 19, 2010, for the purpose of 

identify~ng any interested parties appearing in opposition to the Petition. Four individuals 

appeared at the April 19, 2010 hearing for the purpose of providing comment in open court. 

Each of the individuals who submitted comment at the hearing expressly declined the Court's 

invitation to move to dismiss or otherwise to oppose the Petition formally. No documents have 

been filed on behalf of any interested party seeking to answer or contest the Petition. 

Conclusions of Law 

1. The proceeding under the Judicial Confirmation Law, Chapter 13, Title 7, Idaho 

Code, is a proceeding in rem. Publication and posting as authorized by the Judicial Confirmation 

Law is a valid method of vesting jurisdiction in this Court over all interested parties and the 

subject matter. Smith v. Progressive Irr. Dist., 28 Idaho 812, 156 P. 1133 (I 916); Knowles v. 

New Sweden Irr. Dist., 16 Idaho 235, 101 P. 87 (1908). Accordingly, this Court has subject 

matter jurisdiction of this matter and has jurisdiction to adjudicate this matter and validate the 

proceedings taken by the District pursuant to Idaho Code, Chapter 13, Title 7. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW - 7 
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2. This action was properly instituted by the District in accordance with and 

pursuant to Idaho's Judicial Confirmation Law, Chapter 13, Title 7, Idaho Code. 

3. This Court has made an examination of the statutes authorizing the District to take 

the action which is the subject matter of the Petition, the allegations of the Petition identifying 

potential constitutional issues raised by the action taken and proposed to be taken by the District, 

and the memorandum and accompanying affidavits submitted by District. There being no 

challenge to those statutes, or to the proposed actions of the District to proceed with the Project, 

and since there exists no facial constitutional infirmity that the Court is required to recognize, 

sua sponte, the statutes and actions of the District with regard to the Project are deemed 

constitutional. 

4. There being no opposition to the factual allegations of the Petition, the allegations 

are taken as true. The District properly acted in pursuance of its duly authorized powers with 

regard to the Project. 

5. Article VIII, § 3 of the Idaho Constitution provides, in pertinent part: "No county, 

city, board of education, or school district, or other subdivision of the state, shall incur any 

indebtedness, or liability, in any manner, or for any purpose, exceeding in that year, the income 

and revenue provided for it for such year, without the assent of two thirds (2/3) of the qualified 

electors thereof voting at an election to be held for that purpose ... " 

6. The Property Lease, Equipment Lease, and related financing documents do not 

constitute an "indebtedness or liability" within the meaning of Article VIII, § 3 of the Idaho 

Constitution, exceeding the income and revenue of the District for the current fiscal year, 

because the District will have the right annually under the express language of each lease 

FINDINGS OF FACT AND CONCLUSIONS OF LAW - 8 
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agreement not to renew each lease, and therefore the District will at no time be obligated to make 

any payments exceeding the income and revenue provided to it for the then-current fiscal year 

7. Article VIII, § 3 contains an exception, which provides "this section shall not be 

construed to apply to the ordinary and necessary expenses authorized by the general laws of the 

state." 

8. The District is authorized by Sections 33-601, 33-601A and 33-901, Idaho Code, 

to enter into lease and lease/purchase agreements to finance the acquisition and construction of 

school plant facilities and to make lease and lease/purchase payments from the proceeds of a 

special school plant facilities reserve fund levy. 

9. The District has determined that construction of the Ordinary and Necessary 

Improvements is necessary now in order to repair existing District facilities, to bring the facilities 

into compliance with life-safety and code requirements, and to satisfy the District's obligations 

under Idaho Code Section 39-8002 to ensure the safety and suitability of its facilities for 

students, staff, and guests of the District. City of Boise v. Frazier, 143 Idaho I, 137 P.3d 388 

(2006); City of Pocatello v. Peterson, 93 Idaho 774, 473 P.2d 644 (1970); Asson v. City of 

Burley, I 05 Idaho 432, 670 P.2d 830 (1983); Bd. of Co. Comm 'rs v. Idaho Health Facilities 

Auth., 96 Idaho 498, 53 I P.2d 588 (1974). Accordingly, the Ordinary and Necessary 

Improvements are ordinary and necessary expenses authorized by the general laws of the State of 

Idaho, within the "ordinary and necessary expense" exception to Article VIII, § 3 of the Idaho 

Constitution. As such, the expenses are not subject to Article VIII,§ 3's prohibition against 

incurring long-term indebtedness. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW-9 
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I 0. The District is not required by the Constitution of the State of Idaho to submit the 

obligations under the Property Lease, the Equipment Lease, or the Ordinary and Necessary 

Improvements to a vote of the electorate. 

11. The findings and conclusions made herein are binding upon all persons interested 

in the outcome of this proceeding including but not limited to all persons or entities who received 

actual or constructive notice of the filing of the Petition. 

DATED THIS 'f'J day of May, 2010. 

By ~~ 
Robert J. Elge 
DISTRICT JUDGE 

FINDINGS OF FACT AND CONCLUSIONS OF LAW - 10 
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CLERK'S CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this S day of May, 2010, I caused to be served a true 
copy of the foregoing FINDINGS OF FACT AND CONCLUSIONS OF LAW by the method 
indicated below, and addressed to each of the following: 

Brad P. Miller, 
Nicholas G. Miller, 
S.C. Danielle Quade, 

__ U.S. Mail, Postage Prepaid 
')(_ Hand Delivered 

HAWLEY TROXELL ENNIS & HAWLEY LLP 
877 Main Street, Suite 1000 
P.O. Box 1617 
Boise, ID 83701-1617 
Telephone: 208.344.6000 
Facsimile: 208.954.5240 
Email: bmiller@hawleytroxell.com 

nmiller@hawleytroxell.com 
dquade@hawleytroxell .com 

__ Overnight Mail 
E-mail 

__ Telecopy 

Clerk of the Court: 

By: CR\Q,\:)~ 
Deputy Clerk ·- S, 
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.. 
' . , 

Jolynn Drage, Clerk District 
Court Blaine County, Idaho 

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 

OF THE ST ATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE 

IN THE MATTER OF: 

SCHOOL DISTRICT NO. 61, BLAINE 
COUNTY, IDAHO, 

Petitioner. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

----------------

Case No. CV2010-170 

JUDGMENT 

THIS MATTER having come regularly before this Court for hearing, and counsel for 

Petitioner having submitted its Petition for Judicial Confirmation (the "Petition"), accompanying 

briefing, affidavits and exhibits in support thereof, and that proper notice of the filing of the 

Petition has been given as provided for in Idaho Code, Chapter 13, Title 7, and the Court having 

examined and considered the allegations of the Petition, all other submissions of the Petitioner, 

and the comments of Diane Barker, Wayne Willich, Elizabeth Schwerdtle, and Jeff Bevins made 

in open court on April 19, 2010, and no formal opposition to the Petition having been made, and 

good cause appearing therefor, the Court does ORDER, ADJUDGE AND DECREE as follows: 

1. The District has complied with all procedural requirements that are conditions 

precedent to and necessary to authorize the District to execute and deliver the Property Lease 

Agreement, the Equipment Lease Agreement, and related financing documents; to construct the 

Ordinary and Necessary Improvements, and to otherwise proceed with the Project. 

2. The District has the power and authority to enter into and execute the Property 

Lease Agreement, the Equipment Lease Agreement and related financing documents. 

JUDGMENT- I 
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3. The Ordinary and Necessary Improvements are "ordinary and necessary 

expenses" authorized by the general laws of the State of Idaho within Article VIII, § 3 of the 

Idaho Constitution. 

4. The District's authorization, execution and delivery of the Property Lease 

Agreement and related financing documents does not create a debt or liability under Article VIII, 

§ 3 of the Idaho Constitution, and the Property Lease Agreement, when executed and delivered, 

will be legal, valid, and binding in accordance with its terms. 

5. The District's authorization, execution and delivery of the Equipment Lease 

Agreement and related financing documents does not create a debt or liability under Article VIII, 

§ 3 of the Idaho Constitution, and the Equipment Lease Agreement, when executed and 

delivered, will be legal, valid, and binding in accordance with its terms. 
/ 

DATED THIS $ day of May, 2010. 

By Robe/t!J ~ 
DISTRICT JUDGE 

JUDGMENT-2 
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CLERK'S CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this .5_ day of May, 2010, I caused to be served a true 
copy of the foregoing JUDGMENT by the method indicated below, and addressed to each of the 
following: 

Brad P. Miller 
Nicholas G. Miller 
S.C. Danielle Quade 
HAWLEY TROXELL ENNIS & HAWLEY LLP 
877 Main Street, Suite 1000 
P.O. Box 1617 
Boise, ID 83701-1617 
Telephone: 208.344.6000 
Facsimile: 208.954.5240 
Email: bmiller@hawleytroxell.com 

nmiller@hawleytroxell.com 
dquade@hawleytroxell.com 

__ U.S. Mail, Postage Prepaid 
~ Hand Delivered 
__ Overnight Mail 

E-mail 
__ Telecopy 

Clerk of the Court: 

By:~ 
DeputyClerk 
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~G 25 '99 04: 11PM ADA S CIVIL 

........ 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

ADA COUNTY PROPERTY OWNERS ) 
ASSOCIATION, INC., an Idaho non-profi~ ) 
corporation; JIM AULD; and ROBERT ) 
FORREY, ) 

Petitioners, 
vs. 

) 
) 
) 
) 

COUNTY OF ADA, State of Idaho; ) 
VERNON L. BISTERFELDT, County ) 
Commissioner; FRA.i'JK WALKER, County ) 
Commissioner; & ROGER SIMMONS, ) 
County Commissioner, ) 

Respondents, 
and 

URBAN RENEWAL AGENCY OF 
BOISE CITY, IDAHO, a/k/a CAPITOL 
CITY DEVELOPM'.EN"T CORPORATION 
(CCDC), 

Intervenor. 

) 
) 
) 
) 
) 
) 
) 
) 

.·) 

) _____________ ) 

ADA COUNTY PROPERTY OWNERS 
ASSOCIATION, ~C., an Idaho non-profit 
corporation; JIM AULD; and ROBERT 
FORREY, 

Petitioners, 
vs. 

JUDGMENT- I 

) 
) 
) 
) 
) 
) 
) 

Case No. CV OC 9804773D 

JUDG~T 

I . 

Case No. CV OC 99 01055 

JUDGMENT 

P,6 
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"I . ~UG 26 '99 04=11PM ADA S CIVIL 

•ll't. I 

COUNTY OF ADA, State of Idaho; ) 
VERNON L. BISTERFELOT1 County ) 
Commissioner; FRANK WALKER, Couµty ) 
Commissioner; & ROGER SIMlvfONS, ) 
County Commissioner; URBAN ) 
RENEWAL AGENCY OF BOISE CITY, ) 
IDAHO, a/k/a CAPITOL CITY ) 
DEVELOPMENT CORPORATION ) 
(CCDC); 10a:N DOES A-Z; JANE DOES ) 
A-Z; and LAW FI&\.fS A-Z, ) 

) 
Respondents. ) _____________ ) 

P.7 

\VHEREAS, Petitioners Ada Co~ty Property Owners Association, Inc., Jim Auld and 

Robert Farrey filed a Petition against Ada CoU?-ty and its Commissioners, seeking declaratory 

and iajunctive relief, in Case No. CV QC 98 04773D, based upon alleged violations of Idaho 

constitutional and statutory provisions; 

.WHEREAS, CCDC filed a Motion to Int~rvene in Case No. 98 04773D, and the Ada 

County Respondents filed a Motion to Consolidate the above-entitled mattcrs and both 

motions were granted; 

WHEREAS. Respondents moved to dismiss Case No. CV OC 98 04773D, and 

Petitioners stipulated to the dismissal as reflected in the Minute Entry and Order dated 

April 7, 1999; 

WHEREAS, Petitioners Ada County Property Owners Association, Inc., Jim Auld and 

Robert Farrey filed a Petition against Ada County, its Commissioners, CCDC and various 

JUDGMENT• 2 

Glt\CI.IDm~\011µ,0Q,OIT. 77~ 
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. 
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l 

AUG 26 '99 04:11PM AD~ OS CIVIL P.8 

·"··. 

unnamed parties, seeking declaratory and injunctive relief, based upon alleged violations of 

Idaho constitutional and statutory provisions in Case No. CV OC 99 01055; and 

WHEREAS, the Respondents' Joint Motion for Judgment on the pleadings in Case 

No. CV QC 99 01055 Vv-as granted and the Petition was dismissed with prejudice pursuant to 

the Order Granting Respondents' Motion for Judgment on the Pleadings dated August 18, 

1999: and for good cause shown, 

IT IS ORDERED, ADJUDGED A.!'ID DECREED that judgment' is entered in favor of 

the Respondents and against the Petitioners in Case Nos, CV OC 98 04773D and 

CV OC 99 01055 regarding all claims, said claims are dismissed \.vith prejudice, and 

Petitioners take nothing thereby. 

·" ~ . DATED THIS ot.~--aay of August, 1999 . 

~~ 
WILLIAM H. WOODLAND 
District Judge 

IUDOiv!ENT • 3 
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RUG 26 '9'3 04: 12PM Ao· lOS CIVIL P.9 

...... 

I HEREBY CERTIFY that on this.2 t/ day oftrl...LU::",IIA,tJ,r(J4.J.;;;:r 1999, I caused to be 
served a true copy of the foregoing JUDGMENT by the meth indicated below, and 
addressed to each of the following: .... 
Starr Kelso 
Starr Kelso Law Office, Chartered 
1621 North Third Street, Suite 600 
P.O. Box 1312 
Coeur d'Alene, ID 83816-1312 

Jeffery J. Ventrella 
'BLAlv[ &. BURKE, P.A. 
702 West·Idaho St., 10th Floor 
P. 0. Box 1539 
Boise, ID 83701 

Theodore Argyle 
Ada County Prosecutor's Office 
650 Main Strcot 
Boise, ID 83702 

Craig L. Meadows 
Brad P. Miller. 
Hawley Troxell Ennis & Hawley LLP 
P.O. Box 1617 
Boise, ID 83701 

~.S. Mail, Postage Prepaid 
_ Hand Delivered· 
- Overnight Mail 
_ Tc:lccopy 

..:;/U.S. Mail. Postage Prepaid 
_ Hand Delivered 
_ Overnight Mail 
_ Telecopy 

_t-u.s. Mail, Postage P_repaid 
_ Hand Delivered 
_ Overnight Mail 
_ Telecopy 

~.S. Mail, Postage Prepaid 
_ Hand Delivered 
_ Overnight Mail 
_ Telccopy 

CLERK OF THE COURT 

By: 

JUDGMENT-4 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF TilE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

ADA COUNTY PROPERTY OWNERS 
ASSOCIATION, INC., an Idaho nonprofit 
corporation; JIM AULD; and ROBERT 
FORREY, 

Petitioners, 
V. 

) 
) 
) 
) 
) 
) 
) 
) 

COUNTY OF ADA; State of Idaho; VERNON ) 
L. BISTERFELDT, County ~om.missioner; ) 
FRANK WALKER, County'Cornmissioner; and ) 
ROGER SI:M:MONS, County Commissioner, ) 

Respondents, 
and 

URBAN RENEW AL AGENCY OF BOISE 
CITY, IDAHO, a/k/a CAPITAL CITY 
DEVELOPMI:."NT CORPORATION (CCDC), 

Intervenor. 

ORDER-1 

) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. CV-OC-9804773D 

ORDER 

C:\Q.IDII\WG4\al1UET1U.IJII 
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.AJJA COUNTY PROPERTY OWNERS 
ASSOCIATION, INC., an Idaho nonprofit 
corporation; JIM AULD; and ROBERT 
FORREY, 

Petitioners, 
V. 

) 
) 
) 
) 
) 
) 
) 
) 

COUNTY OF ADA; State of Idaho; VERNON ) 
L. BISTERFELDT, County Commissioner; ) 
FRANK WALKER, County Commissioner; and ) 
ROGER SIMiv!ONS, County Commissioner; ) 
URBAN RENEW AL AGENCY OF BOISE ) 
CITY, IDAHO, a/k/a CA.PIT AL CITY ) 
DEVELOP11ENT CORPORATION (CCDC); ) 
JOHN DOES A-Z; JANE DOES A-Z; and LAW ) 
FIRMS A-Z, ) 

. ) 

Respondents. ) 

Case No. CV-OC-99-01055"'D 

ORDER 

Based upon the written Stipulation between the parties and the Stipulation 

placed on the record on September 28, 1999, and for good cause appearing: 

IT IS HEREBY ORDERED as follows: 

1. That all of Petitioners' pending motions including, without limit.ation;·· 

Petitioners' Motion for Reconsideration Pursuant To I.R.C.P. ll(a)(2){B) and Motion For 

Relief From Judgment Pursuant To I.R.C.P., Rule 60(b)(1)(2)(3) and (6), filed on 

September 8, 1999, are withdrawn with prejudice; 

ORDER-2 
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2. That Petitioners waive any and all rights to post-judgment.relief or 

appeal of the above-captioned matters; 

3. That Petitioners waive and withdraw any other challenge, legal, 

equitable or otherwise, to the Judgment entered August 25, 1999; 

4. That Ada County and CCDC's Joint Motion For Fees And Costs, filed 

on September 3, 1999, is withdrawn with prejudice; and 

5. That the above-captioned matters have been dismissed with prejudice 

pursuant to the Judgment entered on August 25,' 1999, and as set forth in the Order Granting 

Respondents' Motion For Judgment On The Pleadings, dated August 18, 1999, and that 

Judgment was, in all respects, a final judgment upon which an appeal could have been taken 

on August 25, 1999. 

ORDER-3 

DATED TiilS /5 day of ~ J-cJ 1999. 

WILLIAM H. WOODLAND 
DISTRICT ruDGE 

.. 

&,1a.1omcmoc1murnu.1111 
-.. 
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CLERK'S CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this /~ day of \12 t!-c,) . 1999, I 
caused to be served a true copy of the foregoing ORDER by United States mail, postage 
prepaid, to the following: 

Starr Kelso, Esq. 
STARR KELSO LAW OFFICE, 
CHARTERED 
1621 North Third Street, Suite 600 
P.O. Box 1312 
Coeur d'Alene, Ip 83816-1312 

Craig L. Meadows, Esq. 
Brad P. Miller, Esq. 
HAWLEY TROXELL ENNIS 
& HAWLEY LL,P 

P. 0. Box 1617 
Boise, ID 83701 

ORDER-4 

Theodore .Argyle, Esq. 
James K. Dickinson, Esq. 
Ada County Prosecutor's Office 
Civil Division 
650 Main Street 
Boise, ID 83 702 

Ryan Armbruster, Esq. 
Jeffery J. Ventrella, Esq. 
ELAM & BURKE, P.A. 
702 West Idaho St., 10th Ffoor 
P. 0. Box 1539 
Boise, ID 83701 

;,\Q.IDll\lm04\lllumt£.IJII) 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR TIIE COUNTY OF ADA 

ADA COUNTY PROPERTY OWNERS 
ASSOCIATION, INC., an Idaho 
non-profit corporation, JIM 
AULD, and RO;BERT FORREY, 

Petitioners, 

-vs-

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

COUNTY OF ADA, State of Idaho, VERNON ) 
L. BISTERFELDT, County Commissioner, ) 
FRANK WALKER, County Commissioner, ) 
ROGER SIMMONS, County Commissioner, ) 
URBAN RENEW AJ;.. AGENCY OF BOISE ) 
CITY, IDAHO, alk/a CAPITAL CITY ) 
DEVELOP1\1EJ.'\ff CORPORATION (CCDC), ) 
JOHN DOES A-Z, JANE DOES A-Z, and ) 
LAW FIRMS A-Z, ) 

Respondents. 

_______________ ), 
) 
) 
) 

Cause No. CVOC 99-01055-A 

ORDER GRANTING 
RESPONDENTS' MOTION 
FOR JUDGMENT ON THE 
PLEADINGS 

STATEMENT OF FACTS 

This case arises out of a long series of transactions involving the Ada County 

· Commissioners. In 1990, Ada County entered into a lease-purchase agreement to acquire a 

C:iwc No. CVOC 99-0l0SS-A 
ORDER. ORANrING MOTION FOR JUDOMENT ON THE PLEADINGS 
Pagel 

-·-
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piece of property in a blighted area of downtown Boise with the intent of constructing 

consolidated county coun facilities thereon. In 1992, District Judge George Granata Jr., in 

an action pursuant to I.C. § 7-pOI et seq., authorized the purchase of the property for 

consolidated county court facilities. Some of the same petitioners in this action appeared in 

opposition co the Ada County petition seeking court approval. There was no appeal of Judge 

Granata's decision. 

The propercy purchased by the County for its court facilities is known as the 

"Corridor Property" and lies within an urban renewal area over which Capital City 

Development Corporation {"CCDC") has jurisdiction. Ada County and CCDC entered into 

an agreement in 1995 in which CCDC agreed to assist the County in selecting a developer 

for the corridor property. Pursuant to that agreement, Ada County solicited "Requests For .. 
Proposals" ("RFP") based on certain performance criteria as well as basic goals and 

guidelines for the corridor project. The RFP~ s were solicited in an effort: to select a qualified 

design/build team who had the cxpenise and resources to take the entire project from design 

conception to completed construction. 

After receiving numerous proposals, the County, with the help of a citizens selection 

committee, chose five development teams who were invited to meet with the County, CCDC, 

and the selection committee. These teams were then asked to submit more detailed, "Phase , 

II", proposals for consideration. Finally, the County selected the plans submitted by the 

Flour/Wilmore Civic Farmers Group with Morrison Knudsen Corppration as the principal 

contractor. On April 19. 1996, the Ada County Commissioners began negotiating 

exclusively with the Flour/Wilmore team. The development plan for the corridor property 

Cause No. CVOC 99.0lOSS-A 
ORDER GRANTING MOTION FOR JUDGMENT ON THE PLEADINGS 
Pagc2 

-.. 
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became known as the Couru Complex Project ("CCP") and consists of plans for a 

consolidated court facilities, a parking area, and parcels to be leased to private developers. 

Also in 1996, Ada County submitted an advisory vote to the Councy electorate 

seeking to gauge public support for the concept of a consolidated courts facility with some 

private development on site to pay the construction costs. The vote showed overwhelming 

suppon for constructing consolidated coun facilities without raising ta."Ces. 

Next, the County leased the corridor property to CCDC in exchange for CCDC's 

promise to take all of the necessary steps to construct the CCP and lease back the courthouse 

facilities to Ada County. CCDC execu,_ted contracts with Civic Partners of Idaho, and 

Morrison Knudsen for the design and construction of the Courts Complex Project. (Civic 

Partners of Idaho is the successor to the Flour/Wilmore Civic Partners Group.) CCDC also .. 
made the necessary arrangements to secure financing by way of bonds for the design and 

construction costs. 

Upon completion of the project, Ada county has agreed to lease the courts complex 

for one year with one-year renewal ootions if thP. Countv elects to allocate ~e necessary 

funds. The Courts Complex Lease between Ada County and CCDC provides that the 

County's renewal option, if exercised every year, could last for 30 consecutive one-year 

cerms. Ac the sooner of 30 one-year renewal terms or payment in full of the revenue bonds . 

used to finance the project, the courts complex facilities can become. property of Ada 

County. These facilities would be improvements to propercy already owned by the County. 

Petitioners filed a complaint against the Ada Councy, its Commissioners, CCDC and 

various unnamed parties alleging that the County's actions violate various Idaho statutes and 

Cau,se No. CVOC 99-01055-A 
ORDER GRANTING MOTION FOR JUDGMENT ON THE PLEA.DINGS 
P:i.ge 3 
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constitutional provisions. They requested relief in the form of declaratory judgment, 

injunctive relief, costs and fees, and the rerurn of attorney fees to Ada County from outside 

counsel the County has hired to assist at various stages of the Courts Complex Project. An 

earlier complaint filed by the same petitioners in this action, containing similar allegations, 

was dismissed by this Coun after petitioners filed the instant complaint. Currently before the 

Court is the Respondents' Joint Motion For Judgment On The Pleadings. The matter has 

been briefed by the parties and oral arguments were heard on June 16, 1999 after which the 

Motion Wa.$ taken under advisement. 

STAJIDARD OF REVIEW 

Rule 12(c) of the Idaho Rules of Civil Procedure governs motions for judgment on the . .. 
pleadings. Idaho's Rule 12(c) is identical ·to the Federal Rule 12(c). When an Idaho rule of 

civil procedure is the same as its federal counterpart, federal case law is helpful in rendering 

decisions under the Idaho rule. Scott v. Agricultural Products Corp., 102 Idaho 147, 149, 

627 P.2d 326, 328 (1981) .. 

The Rule 12(c) standard is essentially the same as the swnmary judgment standard 

under Rule 12(b)(6). Trimble v. Engelking, 130 Idaho 300, 939 P.2d 1379 (1997). Trial_ on 

the merits is strongly favored to judgment on the pleadings unless the movant clearly 

establishes that no material issue of fact remains to be resolved and that he is entitled to 

judgment as a matter of law. Knepp v. Lane, 848 F. Supp. 1217, 1219 (E.D. Penn. 1994). 

A motion for judgment on the pleadings should be denied unless it appears that the plaintiff 
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: cannot prove any facts that would support his claim for relief. Craigs, Inc. v. General 

Electric Capital Corp., 12 F.3d 686, 688 (7th Cir. 1993). 

In ruling on a motion for judgment on the pleadings, a coun judges the sufficiency of 

the complaint, or in this case the petition, accepting as true all well-pleaded factual 

allegations. Gallardo v. Board of County Comm'rs. of Kearny Coumy, Kansas, 857 F. Supp 

783, 785 (D. Kansas 1994). All reasonable inferences are drawn in favor of the pa.rcy 

opposing the motion. Sheppard v. Beennan, 18 F.3d 147, 150 (2d Cir. 1994). However, 

legal conclusions couched as factual allegations will not be taken as true: Kruse v. State of 

Hawai'i, 851 F. Supp. 741, 749 (D. Hawai'i 1994). 

There are no matetjal fact issues in dispute in this case. While Petitioners and 

Respondents disagree on many maners, thS basic facts and the content of the relevant written 

agreements are acknowledged by all ·sides. The essential issue raised by Petitioners' 

complaint and by Respondents' motion involves the legal effect of various documents. As 

such, that issue presents only questions of law. Since there are no disputed material facts 

and only legal issues remain, the present Motion For Judgment On The Pleadings is properly 

before the Court. 

DISCUSSION 

The petition, as amended, sets out thirteen (13) separate counts, several itemized 

prayers for relief, and various exhibits. Notwithstanding th~ substantial size of this 

document, the basic allegatiocs can be distilled to a handful of distinct theories for relief. 
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Despite some obvious overlap, each of the thirceen counts will be considered separately in 

this order. 

COUNT I -VIOLATION OF ARTICLE VIII,§ 3 OF IDAHO CONSTITUTION 

The first Count in the Petition alleges violation of Article VIII, § 3 of the Idaho 

Constitution. To the extent that Count I alleges that CCDC violated Article VIII, § 3, it is 

dismissed as to CCDC since that provision is not applicable to urban renewal agencies. 

Boise Redevelopment Agency v. Yick Kong, 94 Idaho 876, 499 P.2d 575 (1972). 

In _Count I, Petitioners allege that Ada County did not submit the CCP for approval 

by two-thirds of the electorate as required by Article VIII, § 3. It funher alleges the CCP is 

not "ordinary and necessary". Without adjressing the question of Petitioners' standing to 

challenge the issue, the Coun fmds no provision in Article VIII, § 3 which requires Ada 

County to submit the CCP for an approvai vote. Since the County was not required to 

submit the matter to a vote, there can be no relief for failure to do so. 

Anicle _VIII, § 3 pro~bits Counties and other subdivisions of the State from incurring 

"any indebtedness. or liability, in any manner, or for any purpose, exceeding in that year, 

· the income and revenue provided for it for such year, without the assent of two thirds (2/3) 

of the qualified electors ... " This restriction does not apply to expenses which are "ordinary 

and necessary" as authorized by State law. In other words, Article VIII, § 3 requires a two

thirds vote of approval if the expense is not "ordinary and necessary" and if the liability or 

debt extends past one fiscal year. If the expense is either "ordinary and necessary" or can be 
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paid for within one year's budget, a two-thirds vote is not required. 

It is undisputed that two-thirds of the Ada County voters did not specific:illy approve 

the CCP. In 1996, an advisory vote was taken which evidenced broad support for building a 

new courthouse without raising taxes. However, this vote was intended only to give the 

County Commissioners a sense of how Ada County citizens felt about going forward wirh the 

concept of a consolidated couns complex with some private development on site. As such, it 

does not appear the advisory vote was even intended to comply with the voting requirement 

of Article VIII, § 3. ~cle VIII, § 3 requires, a two-thirds approval vote if the expense is 

not "ordinary and necessary" and if it obligates the County for more than one year. A 

voluntary seeking of the political climate of the county on the issue of a court house facility 

cannot be construed as requiring complian~e where no compliance is required by law. 

The dispositive issue f~r Count I is whether Ada County bas incurred an indebtedness 

or liability beyond the current budget year. If not, the "ordinary and necessary" issue 

needn't be addressed since Respondents would have to. rely on that clause only if the 

indebtedness or liability for the CCP extends past the current year ThP. r.nnrt finds nnthin!! 

in any of the executed agreements provided by Petitioners which obligate Ada <;aunty for 

· more than one year. Petitioners seem concerned that Ada County has given a nwink and a 

nod" promise to CCDC and the Bondholders promising that they really aren't going to move 

out of the Courts Complex after the one-year lease. They have based their pleadings and 

arguments, at least in part, on this premiss. Even if such a promise existed it could not 

violate Article VIII, § 3 because it would be unenforceable under Idaho's Staruce of Frauds. 

I.C. § 9-505(4). In order co constirute a debt or liability, there must be a legally enforceable 
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obligation against Ada County. A "wink and a nod" promise to lease the Couns Complex 

for thirty years could not be the basis for a cause of action since Idaho law clearly requires 

such agreements to be in writing. 

Since Idaho law requires leases for longer than one year to be in writing, it is 

necessary to closely scrutinize the written agreements to determine if Ada County violated 

Article VIII, § 3 by obligating the general fund beyond one fiscal year without putting the 

matter to a vote. The allegations in Count I can only apply to the County and not CCDC, 

thus only the written agreements to which the County is a party are relevant 

Petitioners have cited provisions from the various agreements dealing with 

enforcement of County obligations and remedies if the Councy defaults on the contracts. 

They hold these provisions out as establishing liability past the current budget year. This .. 
analysis, however, misses the mark. The relevant question is what the County's obligations 

are and whether, on their face, they create any liability or indebtedness past the one budget 

year. Contrary to Pedtioners' assertions, the agreements are quite clear on this point. 

The critical documents petitioners have pointed to, which they suggest create 

indebtedness or liability for longer than one year, are the Courts Complex Lease ("CCL") 

and the Pr~liminary Official Statement ("POS ") which relates to the sale of revenue bonds 

for the Project. 

Before looking at the relevant documents, two clarifications must be made. First, 

Petitioners urge a broad interpretation of Article VIl, § 3's concept of "liability". They have 

argued that Ada County has incurred liability by agreeing to indemnification provisions in the 

CCL. This is not the kind of liability Article vn, § 3 prohibits. If "liability" were 

Cause No. CVOC 99-01055-A 
ORDER. GRANTING MOTION FOR JUDGMEi.'IT ON THE PLEADINGS 
Page 8 



000272

conscrued so broadly to encompass indemnification provisions, ton liability and the like, 

counties would be unable to take any action without a two-thirds vote of the electorate. 

further, the indemnification provision set out in Petitioners' brief does not, on its face, 

create a debt or liability exceeding County funds for one fiscal year. The damage 

contemplated by this provision may never occur and, if it does, the County coffers may have 

sufficient funds to cover the costs. The suggested scenarios spun by the Petitioners which 

may occur and, if they do, may obligate the County beyond the year's budget do not 

constitute a debt or liability for more than one year in violation of Article VITI, § 3. · 

Second, Petitioners have argued that even if the County is not legally obligated to 

continue to lease the new court facilities, they have an equitable obligation to stay and protect 

the County's equitable interest in receivin~ the facilities at the end of 30 consecutive one-year 

terms. This proposition is not supported in Idaho law and does not constitute· a debt or 

liability contemplated by Article vm, § 3. 

The document with primary relevance to Ada County's contractual obligations 

respecting the CCP is the lease icself. Throughout the Couns Complex Lease it is very clear 
. . 

that Ada Councv is onlv obligated to lease the court.<; r.nmnlPY fnr nne vear. All other 

covenants and obligations in the CCL are subject to Ada County's commitment to only lease 

the complex for one year. 

Article I: "Lease Term" means the period beginning on the 
effective date of this Lease Agreement and ending on September 
30, 2000, constituting the Initial Lease Term, and subject to the 
provisions of this Lease Agreement, any Renewal Terms, no 
one of which shall exceed one County fiscal year in length. 

Section 2.2(g): Subject to the County's determination to 
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annually renew this Lease pursuant co Section 5 .1 hereof, the 
Councy will duly and punctually pay the amounts and satisfy its 
obligations required under this Lease Agreement, recognizing 
time is of the essence. 

Section 5. l{b): The County may, solely at its option, and when 
and if it duly budgets and appropriates funds therefor from 
revenues legally available to it for the ensuing fiscal year, renew 
this Lease for additional Renewal Terms. 

Petitioners have also argued that Ada County's covenant co not take action affecting 

the tax status of the revenue bonds obligates the County to remain in the courts complex for 

the entire thirty years. However, the tax covenant provision in the CCL and the plain 

language of ~e POS are diametrically opposed to this position. 

Section 4. lO(Couns Complex Lease): The County covenants 
for the benefit of the Bondholders and the Agency that during 
the Lease Term, it will not take any action or omit to take any 
action with respect to the Bonds, the proceeds thereof, any other 
funds of the County or any Facilities financed or refinanced with 
the proceeds of the Bonds if such action or omission (i) would 
cause ·the interest on the Bonds to lose ics exclusion from gross 
income for federal income ta."< purposes under Section 103 of the 
Code, (ii) would cause the Bonds to become "specified private 
activity. bonds" within the meaning of Section 57(a)(5)(C) of the 
Code, or (iii) would cause interest of th~ Series 1999 Bonds to 
lose its exclusion from Idaho taxable income under present 
Idaho law. The:foregoing covenant shalrremairi. in full force 
and effect .notwithstanding the payment in full or defeasance of 
the Bonds until the dace on which all obligations of the County 
and the Agency in fulfilling the above covenant under the Code 
have been met. 

Preliminarv Official Statement p.2: In the Courts Complex 
Lease Agreement. the County is obligated to pay the Lease 
Payments only to the extent that funds for the Lease Payments 
are budgeted and appropriated each year by tbe County. The 
County may tenninate the Courts Complex Lease Agreement in 
any year without penalty if the County determines to not budget 
for and not appropriate funds for the Lease Payments (an "Event 
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of Nonappropriation"). To the extent funds are budgeted, the 
County will make Lease Payments at least five days prior to the 
February 15 and August 15 payment dates on the Series 1999 
Bonds. 

The language of these provisions is unambiguous. In the CCL, Ada County 

covenants not to take action which would interfere with the tax starus of the bonds only 

during the one-year lease term. If the County decides to exercise its non-appropriation right, 

the tax. covenant in section 4.10 of the CCL is of no effect since the lease term will have 

expired. The POS clearly releases the County from any liability to the bondholders in the 

event of nonappropriation. No investor could reasonably rely on the fact that Ada County 

will ensure the bonds retain their favorable tax status past the one-year lease term. 

Petitioners have not revealed, nor has the Court found an obligation on the part of 

Ada County which extends past one fiscal year. Whether the County intends, and ultimately 

does, remain in the new courts complex for 30 years or 100 years is irrelevant. Nothing in 

any of the agreements entered inco by the County constitutes a liability or indebtedness for 

more than one year. This being the case, the "ordinary 'and necessary" issue need not be 

addressed. Since the County's obligations do not exceed the budget for one year, the matter 

need not be approved by two-thirds of the Ada County electorate. 

Toe content of the relevant agreements is not disputed and the law is clear. 

Petitioners could prove no set of facts which would entitle them to relief under Count I. 

Respondents are, therefore, entitled to judgment as a matter of law on that Count. 

COUNT II - VIOLATION OF ARTICLE VllI, § 4 OF IDAHO CONSTITUTION 
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Petitioners' second cause of action alleges that Ada County lent its faith or credit to 

CCDC in violation of Article VIII, § 4 of the Idaho Constitution. To the extent that Count 

n alleges that CCDC violated Article vm, § 4, it is dismissed as to CCDC since chat 

provision is not applicable to urban renewal agencies. Boise Redevelopment Agency v. Yick 

Kong, 94 Idaho 876, 499 P.2d 575, (1972). 

In Count ll, Petitioners allege that the CCP, as outlined, amoums to an unlawful 

extension of Ada County's faith and credit to CCDC by allowing CCDC to sublease county 

property and by assigning the Cc;>unty's tax increment revenues from such subleases to 

CCDC. However, since lending faith or credit to an urban renewal agency is not prohibited 
. . 
. . 

by Article vm, § 4, Petitioners are not entitled to relief even if the County's faith or credit 

will be lent as alleged. .. 
Article VII, § 4 forbids counties and other subdivisions of the State from lending or 

pledging "the credit or faith.· .. directly or indirectly, in any manner, to, or in aid of any 

individual, association or corporation ... " The Idaho Supreme Coun has clarified the 

meaning of "individual, association or corporation" to mean only private enterprises and not 

urban renewal agencies. Boise Redevelopment Agency v. Yick Kong, 94 Idaho 876, 499 P .2d 

575 (1972). 

It is interesting to note that Respondent CCDC is the very urban renewal agency who 

the Supreme Coun held to be a public enterprise for purposes of Article VIII, § 4 in the 

Boise Redevelopment decision. This Coun can only follow the Idaho Supreme Coun by 

holding that lending of faith or credit to CCDC still does not violate Article vm, § 4. Since 
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Petitioners could prove no set of facts which would entitle them to relief under Count II, 

· Respondents are entitled to judgment as a matter of law on that Count. 

COUNT III - VIOLATION OF ARTICLE VIII,§ 4 OF IDAHO CONSTITUTION 

Count ill also deals with Article VIII, § 4 but alleges different facts constituting an 

unlawful extension of faith or credit. For the reasons set forth in the discussion of Count II, 

Respondents are entitled to judgment as a matter of law on Count m. 

COUNT fV - VIOLATION OF ARTICLE VIII, § 1 OF IDAHO CONSTITUTION 

The fourth Count in the Petition challenges the CCP on the basis of Article VIII, § 1 

of the Idaho Constitution. The challenge is that Ada County's proposed assignment of tax 
. ~ 

increment revenues for longer than 20 years is uncoastirutional. Since none of the 

agreements surrounding the CCP can reasonably be construed as Legislative action, Count IV 

must fail. 

Article VIII, § 1 prohibits the Legislature from creating any debt, except in limited 

emergency situations, which will not be paid within twenty years of incurring the debt. 

Article VIII, § 1 on its face applies only to the Legislature. While the Ada County 

Commissioners are located in the same city as the state Legislature, Ada County is not an 

appendage of the Legislature and has no authority to act for the it. ~CDC is a legislatively

created entity but does not have authority to act on behalf of the Legislarure either. Funher, 

Petition~rs have not alleged that the any Legislative action is at work which caused CCDC 

and Ada County to enter into an agreement to assign the tax revenues for longer than twenty 
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years. Even if the assignment of future tax increment revenues constitutes a "debt" for 

purposes of Article VIII, § 1, the proposed assignm~nt of revenues between CCDC and Ada 

County does not constitute legislative action. Since .the prohibition in Anicle VIII, § 1 is on .-
debt "created" by the Legislature, no agreement between CCDC and Ada County regarding 

taX increment revenues can violate that constitutional provision. Respondents are entitled to 

judgment as a matter of law on Count IV. 

COUNT V- FAil..URE TO BID THE COURTS COMPLEX PROJECT 

Count V of the Petition alleges violation of Idaho's statutory bid provisions; namely 

I.C. §§ 31-1001, 31-1003, 31-1004. Petitioners argue that Respondents are required by law 

to competitively bid a project like the CCP. Without addressing the issue of whether .. 
Petitioners' claim is timely, the Court finds that design/build projects like-the CCP are not 

required to be competitively bid under Idaho law. 

Idaho Code § 31-1001 is applicable to Counties and mandates the construction of a 

courthouse, jail, and other necessary public buildings. Prior to awarding a construction 

contract, 30 days' notice for proposals must be given. On the expiration of the 30 days, the 

contract is to be given to the lowest responsible bidder who will give security for completing 

the contract. This process is fairly straightforward and compliance can easily be verified. 

However, a subsequent clause in the same statute says: 

[N]o part of the provisions of this section shall be construed to 
prevent the board of county commissioners from entering into a 
lease for counhouse premises, rooms and jail for any period in 
their discretion, not to exceed thirty !30) years, and provided 
that the county commissioners may contract with responsible 
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panies for the leasing of a courthouse, jail and hospital, or a 
combination of courthouse, jail and hospital, or fairground 
buildings and facilities, to be constructed upon premises owned 
by the county or otherwise, provided that said contract shall be 
let subject to the provisions of chapter 40 of this title .... 

Toe CCP is the exact type of transaction contemplated by the above-cited passage. 

Therefore, the award of the CCP contract is governed_ by Idaho Code Title 31, Chapter 40. 

Chapter 40 expressly applies to counties but "shall be subject to the provisions of any 

specific statute pertaining to the letting of any contract or the purchase or acquisition of any 

commodity or thing by any county by .soliciting and rei;:ei~ing competitive bids ther~for, and 

shall not be construed as modifying or amending the provisions of any such statute .... " 

Idaho Code § 31-4001. The provisions of Chapter 40 are default rules. In other words, all 

statutes specifically authorizing a particular method of contracting trump the provisions of .. 
Chapter 40. If no "specific statute pertaining to the letting of any contract" exists, however, 

the default provisions of Chapter 40 must be followed as outlined below: 

* County expenditures over $25,000 must be contracted for and let to the 
lowest bidder. In the event of a tie, preference should be given to the 
local bidder. I.C. §§ 31-4002, 4003. 

Notice inviting bids must be given at least thirty clays prior to the dace of 
opening the bids. Notice must be published at least twice in the local 
newspaper not less than 3 weeks apan. The county must make available 
to all interested bidders the bid forms, instructions, and other documents 
and specifications when applicable. LC. § 31-4004. 

• Bids are to be sealed and must include bid security. l:C. § 31-4005. 

• Bids arc to be opened at a public meeting on the date set .forth in the 
original notice inviting bids. If a contract is awarded it must be done 
within 30 clays of the date of the bid opening. I.C. § 31-4006. 

If no other statutory provision for a CCP-type project existed, Ada County would be 
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bound to the bid provisions outlined above. In Title 67, Cha peer 23, however, there is a 

specific starote authorizing the design/build contracting _method for counties interested in 

constr11cting public buildings. Since this statute specifically applies, it trumps the default 

competitive bidding provisions of Title 31, Chapter 40. 

I.C. § 67-2309 provides for the design/build method of contracting and requires 

counties to make wrinen project plans and specifications available to all interested and 

prospective bidders. This section not only authorizes the design/build method, it defmes 

design/build as well: 

For purposes of this section, a design-build contract is a contract 
between a public entity and a nongovernmental party in which 
the nongovernmental party contracting with the public entity 
agrees to both design and build a srrucrure, roadway or other 
item specified. in the contract . .. 

While I.C. § 67-2309 clearly authorizes the design/build method, it does not.precisely outline 

the procedure for awarding a design/build contract. This procedure is clarified in Dana v. 

Board of Commissioners of Canyon County, 124 Idaho 794, 864 P.2d 632 (Ct. App. 1993). 

The Dana decision clearly contemplates counties issuing requests for proposals 

("RFP's") for design/build projects and choosing a·design/build team based on 3:11 evaluation 

of the proposals received, not on the basis of the lowest bid. If the county receives a 

proposal which suits its needs, it chooses that design/build team who submit the successful 

proposal to complete the project. The contract is awarded on the b3:5is of the RFP's, not 

based on who gave the lowest bid. As the Dana coun pointed out, desigD/build projects 

have many other factors to consider other than cost alone. 
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Canyon County, in Dana, ultimately abandoned the design/build method when it 

became apparent that the construction arm of the design/build team did not have the requisite 

public works license for the project. They then hired the design arm of the team and, when 

the designs were complete, let the bare construction out for competitive bid. However, the 

Dana court made the distinction between strict competitive bid situations and tum-key type 

design/build projects, implicitly sanctioning both. 

The Ada County Courts Complex Project is contemplated as the construction of a 

Courthouse on county property by a priyate party with the county leasing tjle facilities for no . . ... 

more than 30 years. This would make the project subject to the competitive bid 

requirements of Title 31, Chapter 40. However, Ada County chose a design/build method 

for the project pursuant to I.C. § 67-2309. This section, combined with the direction of the .. 
Dana decision. requires the county to make available project plans to all interested 

prospective bidders. The County was authorized to advertise for RFP's rather than hard bids 

since the exact specifications for the Courts Complex Project were unknown. Upon receipt 

of the RFP's, the County could evaluate the proposals and choose the one which met all the 

objectives and suited the County best. Once an RFP was approved, the County was free to 

contract with the party who submitted the chosen RFP. 

According to the petition in this case, Ada County solicited "expressions of interest" 

in 1995. Sixty-one RFP's were received by the councy in response to this solicitation. The 

County, through a citizens selection committee, chose five or six of the of the sixty-one 

RFP's and asked the submitting parties to submit funher information. On April 19, 1996, 
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the County selected the Flour/Wilmore Civic Parmers team and began contract negotiations. 

See Petition pp. 9-11. 

Petitioners do not allege that Ada County failed to advertise for RFP's. Nor do they 

allege that Ada County withheld project information from a prospective bidder. The only 

allegation with respect co the bidding is that "neither Ada County nor CCDC let the 

construction of Courts Complex: for bids in violation of Idaho Code §§ 31-1001, 31-4003, 

31-4004." Petition p.56. Based on LC. § 67-2309 and the Dana decision, a design/build 

contract such as the one for the Ada County Courts Complex Project does not need to be 

competitively bid. While Petitioners have implicitly tried to undermine LC. § 67-2309, 

noting it is contained in the "miscellaneous provisions" of the Idaho Code, this fact is 

irrelevant since the competitive bid provisions of Title 31, Chapter 40 specifically defer to .. 
any other statutory provision concerning letting contracts. Petitioners' allegations regarding 

the competitive bidding process, taken as true, could not be the basis for relief under any set 

of facts. Respondents are entitled to judgment as a matter of law on Count V. 

COUNT VI - VIOLATION OF ARTICLE XII, § 4 OF IDAHO CONSTITUTION 

In Count VI, Petitioners allege that A~ County violated Article XIl, § 4 of the Idaho 

Constitution by leasing part of the corridor property to· CCDC for the purpose of subleasing 

some of the parcels to private developers. To the ex.tent Count VT makes allegations against . . 

CCDC, it is dismissed as to CCDC since Article xn, § 4 applies only to cities, towns, 

counties and other municipal corporations, not to urban renewal agencies. Boise 
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Redevelopment Agency v. Yick Kong, 94 Idaho 876, 499 P.2d 575 (1972). 

The portion of Article XII, § 4 which Petitioners have cited in Count VI forbids 

counties, towns, cities, or other municipal corporations from "rais[ing] money for, or 

make[ing] donations or loan[ing] its credit to, or in aid of, any company or association ... " 

Petitioners ·are claiming that by allowing private development on Couno/ property represents 

the loan of County credit to developers or the raising of money by Ada County for the 

developers. This proposition is unsupported by Idaho law. 

Counties· may lease county property t~ priva~ entities without violating the Idaho 

Constitution. This authority includes the right to spend county funds to improve the property 

to make it suitable for the lessee. Hansen v. Kootenai Counry Board of Counry Comm 'rs., 

93 Idaho 655, 471 P.2d 42 (1970). In no way does such an expenditure violate Article XII, .. 
§ 4 of the Idaho Constirution. 

Ada County is acting within its constitutional authority by allowing parcels of the 

CCP property to be privately developed. Not only will the value and utility of the property 

be improved as a result of the development, but the County will also receive a benefit from 

the lease revenues resulting from the private development .. The more r;~venue the private 

leases generates, the less money the County bas to pay under the CCL. These facts are not 

disputed. Respondents are entitled to judgment as a matter of law on Count VI. 

COUNT VII - VIOLATION OF ARTICLE VIII,§§ 3, 4 OF IDAHO CONSTITUTION 

Count VII sets out different facts but alleges violation of constitutional provisions 
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already discussed. Any "indebtedness" or "liability" incurred by Ada County by signing the 

CCL is only in effect during the twelve month lease term. For the reasons set forth in the 

discussion of Counts I and II, all Respondents are entitled to judgment as a matter of law on 

Count VII. 

COUNT VIlI - VIOLATION OF ARTICLE vm, § 3 OF IDAHO CONSTITUTION 

Count VIII sets out different ·facts but alleges ~iolati.on of Article VITI, § 3 which has 

already been discussed. All. of the covenants made by Aga. County in the CCL are 

enforceable only during the twelve month term of the Lease unless the County elects to 

renew the Lease. For the reasons set forth in the discussion of Count I, all Respondents are 

entitled to judgment as a matter of law on Count VITI . .. 

COUNT IX - INJUNCTION 

The ninth cause of action calls for an inju_ncti.on against Ada County prohibiting it 

from continuing with the CCP until and unless two-thirds (2/3) of the qualified voters of Ada 
. . 

County approve. This request is premised on the C:_oun ruling in favor of Petit;ioners on any 

of the fll'St eight Counts. Since the c;:oun has ruled in favor of Respondents on all Counts, 

Petitioners' request for injunction is denied. 

COUNT X - ATTORNEY FEES TO PETITIONERS 

Count X asks for an award of attorney fees to Petitioners under the "private attorney 

general" doctrine. Petitioners allege this litigation seeks to enforce fundamental rights of Ada 
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Cou_nry voters. Since this order dismisses the entire Petition and grants none of the requested 

relief, the Court can not award attorney fees to Petitioners under the "private attorney 

general doctrine" or any other theory. Petitioners request is denied . 

COUNT XI - ATTORNEY FEES PAID BY COUNTY TO OUTSIDE COUNSEL 

Count XI requests an order requiring the return to Ada County's general fund "all 

outside counsel fees paid to outside counsel" by Ada County. As set forth in the Court's 

Order Denying Motion To Disqualify Counsel dated June 10, 1999, Ada County may hire 

outside counsel from time to time as it ~eems appropriate. Since there was nothing illegal or 

improper in Ada County's hiring of outside counsel in conjunction with the CCP or this 

litigation, Petitioners' request for the return of attorney fees contained in Count XI is denied . .. 

COUNT XII - ADOPTION OF A "COMMERCIAL REASONABLENESS" STANDARD 

Petitioners' twelfth cause of action alleges violation of statutory and constitutional 

duties by Ada County by adopting the reasonableness stan~ards of a commercial developer in · 

relation to the CCP. In their brief opposing the present Motion, Petitioners clarify these 

allegations by ~ointing to a provision in the Master Development Agreement requiring the 

County to comply with the reasonableness standards of private sector landlords or 

developers. See Master Development Agreement§ 908. These alleg!3-tions can not give rise 

to a cause of action since Ada County could have conveyed the corridor property outright to 

CCDC with no strings attached. The fact. that the County kept some control over the 
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property and agreed to adopt a reasonableness standard bases on private sector norms can not 

give rise to a statutory or constitutional violation. 

Counties have broad statutory authority to deal with urban renewal agencies in order 

to facilitate urban renewal plans. This authority includes making all the necessary 

agreements to facilitate a urban renewal plan as well as conveying, even without 

consideration, real property to the urban renewal agency. 

(a) For purposes of aiding in the planning, undertaking, or 
carrying out of an urban renewal project and related activities 
authorized by this act, any public body may, upon such terms, 
with. or without consideration, as it may d~termine: (1) dedicate, 
sell, convey or lease any of its interest in any property or grant 
easements, licenses or other right or privileges therein to an ' 
urban renewal agency; (2) incur the entire expense of any public 
improvements made by such public body in exercising the 
powers granted in this section; (3) do any and all things 
necessary to aid or cooperate in the planning or carrying out of 
an urban renewal plan and related activities. . . 

(b) AJJ.y sale, conveyance, lease or agreement provided for in 
this section may be made by a public body without appraisal, 
public notice, advertisement or public bidding. 

1.C. § 50-2015. 

Count XII asserts that Respondents entered into the Master Development Agreement 

and unconstitutionally agreed to a "commercial reasonableness" standard. ~ the above-cited 

code provision clearly authorizes, the County could have deeded the corridor property to 

CCDC outright and let CCDC handle all of the details of the urban renewal plan. It is 

difficult to comprehend that the County violated Idaho law by, merely leasing the property 

and agreeing with CCDC to cooperate in a commercially reasonable manner. If the Ada 

Cause No. CVOC 99-0l0SS-A 
ORDER. GR.ANTING MOTION FOR JUDGMENT ON THE PLEADtNOS 
Page 22 

-.. 



000286l , 

County had authority to convey the property without consideration and thus have no say in 

how it is developed, it also had authority to lease the property and agree to reasonably 

cooperate with CCDC in the development of the property. As. subsection (3) of I.C. § 50-

2015 makes clear, Ada County may "do any and all things necessary to aid or cooperate" 

with CCDC in furtherance of the urban renewal plan of which the corridor property is part. 

Petitioners notion that counties may not agree to cooperate based on commercially 

reasonable standards is not supported in Idaho law. Respondents are entitled to judgment as 

a matter of law on Count XII. 

COUNT XIII - VIOLATION OF I.C. § 50-2015(C) 

In the thirteenth and final count, Petitioners cite part of subsection (c) of Idaho Code .. 
§ 50-2015 and allege that Ada County and CCDC violated it in adopting various resolutions 

relating to the CCP. Specifically, Petitioners allege that a loan or credit has passed from 

Ada County to CCDC. The Court has reviewed all of the lengthy documents relevant to this 

case and finds no extension of credit or a loan from Ada County to CCDC. Count XIlI 

must, therefore, be dismissed. 

Petitioners claim that resolutions 968 and 998 by Ada County and resolution 781 by 

CCDC, as well as the County's cooperation regarding ~e Bond Purchase co·ntract violate 

I.C. § 50-2015(c) which reads in part: 

Provided, that nothing contained in this section shall be 
construed as authorizing a municipality to give credit or make 
loans to an urban renewal agency. · 

Even if this provision were the sole authority on the matter, none of the resolutions or the 
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agreements to which Ada County is a pany represent a loan or extension of credit to CCDC. 

As noted in the discussion of Count XII, LC. § 50-2015 confers broad authority on 

counties in facilitating urban renewal plans. A county may deed propeny to an urban 

renewal agency, pay all improvement and development costs, and completely finance the 

project. See I.C. § 50-2015(a). These activities do not amount to an extension of credit or a 

loan to the urban renewal agency as prohibited in the last clause of subsection (c). 

In this case, Ada County an~ CCDC agreed that CCDC would be in responsible for 

procuring financing for the CCP. Ada County leased the corridor propeey to CCDC and 

agreed to lease back the courts comp~ex for one year. The County, in accordance with the 

agreements with CCDC, then directed ccpc to secure bond financing for the project. None 

of these actions constirute a loan to CCDC nor an extension of credit. The County has 

complied with all of the relevant starutes and made arrangements for a consolidated courts 

facility, not for the benefit of CCDC, but for the benefit of Ada County. Nothing in the 

resolutions cited by Petitioners or the Bond Purchase Contract amounts to a loan or extension 

of credit from Ada County to CCDC. Since all of the relevant agreements are before the 

Court and are in writing, no set of facts could be proven which would entitle Petitioners to 

relief under Count xm. Respondents are entitled to judgment as a matter of law on that 

count. 

CONCLUSION 

Petitioners have failed to set out a single claim for which they could be entitled to 
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relief under Idaho law. Further, many of the thirteen causes of action are likely untimely 

and are claims for which Petitioners ~ay lack standing. However, each count has been 

individually considered in chis order. 

Thi~ Court can noc find a single statutory or constitutional violation in Ada County's 

or CCDC's conduct relating to the Courts Complex Project. While Petitioners may not like 

the idea of a new consolidated court facility, the Couru Complex Project as outline~ in the 

written agreements before the Court complies with Idaho law. The relevant facts are not in 

dispute. Only matters of law were at issue in this Motion. 

In accordance with Rule 12(c) of the Idaho Rules of Civil Procedure, Respondents are 

entitled to judgment on all counts as a matter of law. 

IT IS HEREBY ORDERED that Respondents' Joint Motion For Judgment On The 
; 

Pleadings is GRANTED and the Petition is dismissed with prejudice. 

DATED August _/J:!;1999. 

WILLIAM H. WOOD~ 
District Judge 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 

OF THE STATE OF IDAHO, IN AND FOR 

---:A=-=D~A _____ COUNTY 

In re: 

ADA COUNTY, 
a political subdivision 
of the State of Idaho, 

Petitioner. 

Case No. 95055 

FINDINGS OF FACT, 
CONCLUSIONS OF LAW 
AND JUDGMENT 

THIS MATTER was heard on December 17, 1991, in Boise, Ada 

County, Idaho, with the Honorable George Granata Jr., Fifth 

District Judge, who was assigned this Fourth District court case 

by the Idaho Supreme court, presiding. counsel for the Petitioner 

were Theodore E. Argyle, Deputy Prosecuting Attorney for Ada 

County, and Michael c. Moore, Attorney at Law; Pro Se parties were 

Don Chance, Robert Farrey and Calvin Williams, all representing the 

Ada County Property Owners Association, Inc. All parties presented 

testimony and documentary evidence. At the close of the hearing, 

Findings, conclusions 
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the matter was continued pending the submission of briefs and 

proposed findings of fact and conclusions of law. The matter was 

ultimately taken under advisement on January J, 1992. The court, 

being advised in the law and in the premises, now enters its 

Findings of Fact and Conclusions of Law, as follows: 

FINDINGS OF FACT 

1. The Petitioner is Ada County, Idaho, which is a 

political subdivision within the definition contained in I.e. S 7-

1301, et seq., which chapter is known as the "J~dicial confirmation 

Law, 11 seeking judicial confirmation as to the validity of a certain 

lease financing agreement between the Petitioner and the Friends 

of the Ada County Judicial System, Inc., an Idaho non-profit 

corporation (hereinafter "Friends"). 

2. Pursuant to I.e. S s 7-1305 and 7-1306, notice of 

the filing of the Petition for Judicial confirmation was served by 

publication once a week for five (5) consecutive weeks by five (5) 

weekly insertions in Xhe Idaho statesman, a newspaper of general 

circulation within Ada County, Idaho, on October 30, November 6, 

November 13, November 20 and November 27, 1991, as well as by the 

posting in a prominent place at or near the main door of the Ada 

county Courthouse, at least thirty (30) days prior to the date 

fixed in the Notice of Hearing on the Petition, as more fully set 

forth in the Affidavit of Publication and Proof of Posting of 

Notice on file in this case. 

Findings, Conclusions 
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3. The Ada County Property owners Association, Inc. 

(hereinafter "Respondent") has filed a written answer in this case, 

in which the Respondent contests the validity of the Lease 

Agreement described _hereinafter, for the reasons set forth in 

Finding of Fact No. 11 below. 

4. The Petitioner is authorized and required by law to 

provide suitable office space and facilities for the various county 

departments and for the judicial and criminal justice systems, 

including, but not limited to, courtroom and office facilities for 

the District Court, including the Magistrate Division thereof, the 

prosecuting attorney's office and the public defender's office. 

The Petitioner now provides, and has for many years provided, 

pursuant to the authority and mandate of I.e. S S 1-1613, 1-2217, 

31-604, 31-807, 31-1001, office space for · above-mentioned 

governmental purposes. In 1990, the Petitioner, through its Board 

of Commissioners, i.e., the Ada County Com.missioners (hereinafter 

"Board"), determined that the existing office facilities for such 

gover~ental purposes were inadequate and that additional office 

space was needed. In order to meet these needs, the Board took the 

actions described hereinafter. 

s. on or about July 1, 1990, the Petitioner entered 

into a lease of a building known as the "Eagles Building," located 

at 6th and Idaho streets in Boise, Ada county, Idaho, near the 

existing county offices, which building is hereinafter referred to 

as "the Property." Simultaneously with the execution of this 

Findings, conclusions 
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lease, the Petitioner entered into an Option to Purchase the 

Property, dated June 29, 1990. 

6. on October 1, 1990, at the commencement of the 

Petitioner's 1990-1991 fiscal year, the Petitioner exercised its 

option to Purchase the Property by giving notice to the seller of 

the Property of its exercise of such Option to Purchase. 

7. On or about November 15, 1990, the Petitioner 

entered into a lease-purchase financing agreement with Friends, 

which transaction consisted, in principal part, of the following: 

A. The Board, on November 15, 1990, adopted a Resolution 

making findings as to the need for additional office 

space and approving a financing transaction with Friends. 

B. The Petitioner assigned to Friends, by Assignment of 

Option dated on or about November 16, 1990, the Option 

to Purchase the Property. 

C. In order to finance the purchase of -the Property, Friends 

issued its Promissory Note, dated November 16, 1990, in 

the principal amount of $1,200,000 to West one Bank, 

Idaho, N.A., secured by a deed of trust on the Property, 

and further secured by an Assignment of Rents to be 

received on the Property. 

D. The Petitioner entered into a Lease Agreement 

(hereinafter "Lease Agreement") with Friends, dated 

November 15, 1990, a copy of which is attached to the 

Petition for Judicial Confirmation as Exhibit "A," 

Findings, Conclusions 
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whereby Friends leased the Property to the Petitioner 

under the following terms and conditions: 

(l) The term of the Lease Agreement was from November 

16, 1990, to September 30, 1991. 

(2) The Petitioner was granted the right, solely at its 

option, and when and if it duly budgeted and 

appropriated funds therefor from revenues legally 

available to it for the ensuing fiscal year, to 

renew the Lease Agreement for additional annual 

renewal terms, for a total of not more than four 

consecutive one-year terms, commencing on October 

1 and ending on the following September 30 of each 

renewal term. 

(3) The Petitioner was granted the right and option to 

purchase the Property upon payment of all 

outstanding encumbrances on the Property. 

8. The Petitioner, pursuant to the Lease Agreement, has 

exercised its option to renew the Lease Agreement for an additional 

one-year term, commencing on October 1, 1991, and ending on 

September 30, 1992, by duly budgeting and appropriating sufficient 

funds in its 1991-1992 fiscal year budget to make the required 

lease payments, and by delivering to Friends a written statement 

certifying the same, all in accordance with Section III(B) of the 

Lease Agreement. 

Findings, Conclusions 
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9. Although the Petitioner has exercised its right to 

renew the Lease Agreement for an additional one-year term, as set 

forth above, it has not yet made either of the semi-annual lease 

payments for the 1991-1992 fiscal year. 

10. The Petitioner did not seek or obtain approval of 

two-thirds (2/3) of the electors at a special election called for 

the purpose of voting on any of the foregoing transactions. 

11. The Respondent contends that the Lease Agreement is 

invalid on the following grounds: 

A. It creates an indebtedness or liability exceeding the 

revenues of the Petitioner for the current fiscal year, 

for which no approval of the electors was obtained, in 

violation of Article 8, Section 3, of the Idaho 

Constitution, for the following reasons: 

(1) The Petitioner, by expending funds to obtain the 

Option to Purchase and subsequently exercising its 

Option to Purchase the Property, dated June 29, 

1990, incurred a binding obligation., extending 

beyond the revenues of the then-current fiscal year, 

to purchase the Property. 

( 2) Al though called a lease, the Lease Agreement is 

actually a binding installment purchase contract. 

B. The expenditures for the Property under the Lease 

Agreement are not "ordinary and necessary expenses" of 

the Petitioner within Articles, Section 3, of the Idaho 

Findings, Conclusions 
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Constitution, for the following reasons: 

{ 1) Al though the expenditures are "necessary, 11 they are 

not "ordinary, 11 because they are not regularly 

recurring expenses of the Petitioner. 

(2) The fact that the Petitioner is mandated by law to 

provide the facilities in question does not make the 

expenses "ordinary." 

(3) The Property is a "new" acquisition, as opposed to 

the repair or rehabilitation of an existing 

facility. 

(4) The fact that the overall expenditures for the 

Property may be small, when compared to the 

Petitioner's total annual budget, is not 

constitutionally significant and, in fact, the 

Property represents a major expense to the 

Petitioner. 

(5) The financial transaction itself is an unusual or 

extraordinary method of financing the acquisition 

of the Property. 

c. The transaction with Friends constitutes a lending of the 

credit of the Petitioner to Friends, in violation of 

Article a, section J, of the Idaho Constitution and of 

I.e. S 31-605. 

D. The Petitioner has failed to comply with the following 

statutes: 

Findings, Conclusions 
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(1) I.e. S 31-807, which requires three (3) appraisals 

for the purchase of real property. 

(2) I.e. § § 31-1001 and 31-4001, gj; seq., requiring 

competitive bids for certain expenditures. 

(3) I. c. S S 31-1002 and 31-1903, which provide for bond 

elections. 

(4) I.e. S 31-1003, dealing with the selection of a site 

and the letting of bids for construction following 

a bond election. 

(5) I.e. § § 31-1008 and 31-1009, which provide for a 

county building construction fund. 

(6) I.e. s 31-1608, which provides for emergency 

expenditures. 

12. With particular reference to the Respondent's 

contentions in Finding of Fact No. 11 above, the court finds, as 

follows: 

A. The Petitioner's expenditure of funds to obtain the 

Option to Purchase the Property, dated June 29, 1990, 

was from moneys duly budgeted and · available to the 

Petitioner for the then-current fiscal year. 

B. The Petitioner received adequate consideration for its 

assignment of the option to Purchase to Friends in the 

form of the Lease Agrement and the use of the Property. 

c. The loan of funds by west one Banlt (hereinafter "Bank") 

to Friends for the purchase of the Property was not made 

Findings, Conclusions 
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in reliance upon the credit of the Petitioner, but was 

made in reliance upon the value of the Property, in which 

the Bank was granted a security interest in the form of 

a deed of trust securing the promissory note from 

Friends. The Petitioner did not pledge its credit as 

security for the payment of the promissory note. In the 

event of a default upon the promissory note, the Bank has 

no recourse against the money, property or credit of the 

Petitioner. 

D. The Lease Agreement between the Petitioner and Friends 

was entered into on November 15, 1990. The term of the 

Lease Agreement was from November 16, 1990, to September 

30, 1991, which coincided with the remainder of the 

Petitioner's then-current fiscal year. The Petitioner 

was granted the right, solely at its option, and when and . 

if it duly .. budgets and appropriates funds therefor from 

revenues legally available to it for the ensuing fiscal 

year, to renew the Lease Agreement for up to four (4) 

additional annual renewal terms. 

E. The Petitioner did budget funds in its 1991-1992 fiscal 

year budget for the purpose of making the semi-annual 

lease payments coming due on February 3 and August 3, 

1992, under the Lease Agreement, and has duly exercised 

its right and option to renew the Lease Agreement for an 

additional one-year term commencing on October 1, 1991, 

Findings, conclusions 
of Law & Judgment 9 



000299

and ending on September 30, 1992, in accordance with 

section III(B) of the Lease Agreement. 

F. The Lease Agreement does not require the Petitioner to 

budget and appropriate funds for the ensuing fiscal years 

and does not require the Petitioner to levy a special tax 

or to increase its existing tax levy, if it does renew 

the Lease Agreement for additional lease terms. 

G. If the Petitioner continues to exercise its option to 

renew the Lease Agreement for additional annual lease 

terms and makes all lease payments thereunder, the 

Petitioner's total expenditures, pursuant to the Lease 

Agreement, including its initial lease payment, will be 

$1,soo,000. The total annual budget of the Petitioner 

for the 1991-1992 fiscal year is in excess of 

$47,000,000. 

H. The Petitioner obtained, prior to entering into the 

Option to Purchase the Property and prior to entering 

into the Lease Agrement, three (3) independent appraisals 

of the Property. The purchase price under the Option to 

Purchase, dated June 29, 1990, did not exceed the 

appraised value of the Property. 

Based upon the above Findings of Fact, this court now 

enters its conclusions of Law, as follows: 

Findings, Conclusions 
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CONCLUSIONS OP LAW 

1. The proceedings under the Judicial Confirmation Law, 

Title 7, Chapter 13, Idaho Code, are .in nmi and jurisdiction of the 

subject matter and of all interested parties is lawfully obtained 

through publication and posting, as provided therein. The 

publication and posting, as authorized by the Judicial confirmation 

Law, is a valid method of vesting jurisdiction in this court over 

all interested parties and over the subject matter. 

2. This court has obtained jurisdiction over the 

subject matter of the Petition for Judicial confirmation, as well 

as over all interested parties in this case, as a matter of law, 

by publication and posting, as provided by law. 

3. The allegations of the Petition for Judicial 

Confirmation are deemed to be admitted by all interested parties 

who failed to appear in objection thereto. This court is 

authorized to render the judgment, as prayed for in the Petition 

for Judicial Confirmation, as set forth hereinafter. 

4. Articles, Section 3, of the Idaho Constitution, 

provides, in pertinent part, as follows: 

No county, city, board of education, or school 
district, or other subdivision of the state, 
shall incur any indebtedness, or liability, in 
any manner, or for any purpose, exceeding in 
that year, the income and revenue provided for 
it for such year, without the assent of two 
thirds (2/3) of the qualified electors thereof 
voting at an election to be held for that 
purpose, nor unless, before or at the time of 
incurring such indebtedness, provisions shall 
be made for the collection of an annual tax 
sufficient to pay the interest on such 
indebtedness as it falls due, and also to 

Findings, conclusions 
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constitute a sinking fund for the payment of 
the principal thereof, within thirty (30) years 
f orin the time of contracting the same. Any 
indebtedness or liability incurred contrary to 
this provision shall be void: Provided, that 
this section shall not be construed to apply 
to the ordinary and necessary expenses 
authorized by the general laws of the state . . . . 
5. The Petitioner, by entering into the Option to 

Purchase the Property, dated June 29, 1990, incurred no binding 

obligation and, therefore, no indebtedness or liability extending 

beyond its then-current fiscal year. The Petitioner assigned all 

of its rights under the Option to Purchase to Friends on or about 

November 16, 1990, and, thereafter, had no further rights or duties 

thereunder. 

6. The Lease Agreement, dated November 15, 1990, 

between the Petitioner and Friends, does not constitute an 

indebtedness or liability of the Petitioner exceeding the income 

and revenue provided for the current fiscal year within the meaning

of Article a, Section 3, Idaho Constitution, for the following 

reasons: 

A. The Lease Agreement contains, at Section III(B), the 

following provision: 

B. Renewal. Lessee may, solely at its 
option, and when and if it duly budgets and 
appropriates funds therefor from revenues 
legally available to it for the ensuing fiscal 
year, renew this Lease for additional annual 
renewal terms. Each annual renewal of this 
Lease shall he deemed to be exercised by Lessee 
upon the adoption, by September 15 of any year, 
of a budget for the ensuing fiscal year, duly 
budgeting and appropriating the amount of money 
required to make the Lease payment and all 

Findings, conclusions 
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other payments payable by Lessee under the 
Lease. Within ten (10) days following the 
adoption of a budget duly budgeting and 
appropriating said funds for the ensuing year, 
Lessee shall deliver to Lessor a written 
statement of Lessee certifying that it has duly 
budgeted and appropriated said funds for the 
ensuing year, which written statement shall be 
accompanied by a copy of the budget so adopted 
and a certified copy of the resolution or other 
official action of the Board adopting said 
budget and appropriating said funds. The due 
appropriation of funds as aforesaid shall 
constitute a valid and enforceable obligation 
of Lessee for the payment of such funds for the 
purposes provided herein, and shall not be 
subject to abatement for any cause. Each 
renewal term shall commence on October 1 of the 
fiscal year following adoption of the budget 
as provided hereinabove and shall terminate on 
September 30 of the following calendar year. 

B. Under the foregoing clause, the sole obligation of the 

Petitioner is to make the semi-annual lease payments 

during the Petitioner's 1991-1992 fiscal year. The 

Petitioner has duly budgeted and appropriated, from 

legally available revenues duly provided to it for such 

fiscal year, sufficient funds for such purpose. 

c. The only means by which the Petitioner could become 

indebted or liable for any payments beyond the moneys 

provided to it for the current fiscal year would be by 

exercising its option to renew for an additional term (or 

by electing to prepay as provided in 'the Lease 

Agreement), after first duly budgeting and appropriating 

the amounts of such lease payments for the ensuing fiscal 

year. 

Findings, conclusions 
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D. Should the Petitioner fail or refuse, for any reason, to 

budget and appropriate funds for any such renewal term, 

the Petitioner will incur no further obligation or 

liability for payment of any kind. 

E. Therefore the Petitioner has incurred no "indebtedness 

or liability" within the meaning of Article a, section 

3, of the Idaho Constitution. 

7. Even had the Petitioner chosen to enter into an 

obligation for the Property binding the Petitioner beyond the then

current fiscal year, such obligation would not constitute an 

indebtedness or liability prohibited by Article a, Section 3, of 

the Idaho constitution because such obligation would constitute an 

"ordinary and necessary expense" of the Petitioner for which no 

approving vote of the electors is required within the meaning of 

Article a, Section 3, of the ~daho Constitution, for the following 

reasons: 

A. The Petitioner is authorized, required and mandated by 

the laws of the state of Idaho to provide the facilities 

for which the Property is being utilized. 

B. The Petitioner, .which has for many years provided such 

facilities, now finds its existing facilities inadequate 

to meet its current needs and has determined that the 

Property is indispensable to the efficiency of its 

continued operations. 

Findings, conclusions 
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c. The expenditures, though not of a regularly recurring 

nature, are for the purpose of replacing outmoded and 

unserviceable existing facilities of the Petitioner in 

order for it to continue to provide necessary public 

services, as opposed to the acquisition of wholly new 

facilities for an entirely new purpose. 

D. The purpose for which the expenditures are to be made are 

ordinary and necessary expenses of the Petitioner. 

Whether the method of financing the cost of providing the 

Property is of an unusual nature has no bearing on 

whether the expenditures themselves are ordinary and 

necessary within the meaning of Article e, section 3, of 

the Idaho Constitution. 

E. The cost of providing the Property, including its initial 

lease payment, lease payments to be made during the 1991-

1992 fiscal year and all lease payments which the 

Petitioner may make-in future fiscal years, is not 

disproportionate to the Petitioner's overall budget. 

8. The Petitioner has not loaned the credit of the 

co~nty in a manner which is in violation of Article a, Section 4, 

of tne Idaho constjtution or in violation of I.e. S 31-605. 

9. The Petitioner obtained three (3) independent 

appraisdls of the Property prior to entering into the Option to 

Purchase the Property, dated June 29, 1990, and the purchase price 

does not exceed the appraised value of the Property. Therefore the 
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Petitioner has not violated r.c. S 31-807. 

10. I.C. S § 31-1001 and 31-4001, et ~, are not 

applicable to the purchase of existing real property. 

11. I.e. S § 31-1002, 31-1003 and 31-1903 are applicable 

only where a board of county commissioners deems it for the public 

good to bond the county for the purposes described.in such statutes 

and are not applicable where, as in the case at bar, the Board 

chooses to utilize some other financing method. Article 8, Section 

3, of the Idaho Constitution and I.e. S § 31-1002, 31-1003 and 31-

. 1903 do not require an approving vote of the electors: ( a) to 

determine the location, situs or type of building to be constructed 

or (b) to approve a particular financing method not involving the 

issuance of bonds or the incurring of indebtedness or liability 

beyond the current year's revenues. Approval of the electors is 

required only for the incurrence of indebtedness or liability 

beyond the current year's ··revenues and only if such indebtedness 

or liability is not an ordinary and necessary expense within the 

meaning of Article 8; Section 3, of the Idaho Constitution. 

12. I .c. § § 31-1008 and 31-1009 provide a method by 

which a county may, with the approval of two-thirds (2/3) of the 

electors voting at an election thereon, levy a special tax for the 

purpose of accumulating funds in a county Building Construction 

Fund. These statutes are not, however, mandatory and apply only 

where a board of county commissioners has first determined that 

the best interests of the county require the creation of such a 

Findings, conclusions 
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fund. These statutes do not preclude the use of any other lawful 

financing method by a board of county commissioners. The 

Petitioner has not violated the provisions of I.C. S S 31-1008 and 

31-1009. 

13. I.e. S 31-1608, which provides a method by which a 

county may make certain emergency expenditures, is not applicable 

to the case at bar. 

Based upon the above Findings of Fact and Conclusions of 

Law, this court enters.Judgment, as follows: 

NOW, THEREFORE IT IS HEREBY ORDERED, ADJUDGED AND 

DECREED: 

1. The Lease Agreement between the Petitioner, as 

lessee, and Friends, as lessor, dated November 15, 1990, is valid, 

in accordance with its terms. 

2. The Petitioner was, at the time of entering into 

this Lease Agreement, authorized to enter into such agreement and 

is authorized, subject to the annual budgeting and appropriation 

of funds therefor, in accordance with law, to exercise its right 

thereunder to renew such Lease Agreement from year to year, in 

accordance with the terms of the agreement. 

J. The Petitioner is authorized to make lease payments, 

in accordance with the Lease Agreement, from moneys duly budgeted 

and appropriated for such purpose. 

DATED this 23rd day of 

Findings, Conclusions 
of Law & Judgment 17 
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I , 

Pc: Theodore E. Argyle, Deputy Prosecuting Attorney 
Michael c. Moore, Attorney at Law 
Don Chance 
Robert Farrey 
Calvin Williams 

Findings, Conclusions 
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A.M. __ _ 

THE DISTRICT COURT OF THE FOURTH JUDICIAL DI JR.,-,,..., .... , 

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF DA 

IN THE MATTER OF: 

CITY OF BOISE, 
PETITIONER, 

Case No. CVOC0202395D 

DECISION DENYING PETITION 

On March 28, 2002, pursuant to Idaho Code §7-1304, the City of Boise ("Boise") 

petitioned the Court for a judicial examination and determination of the validity and 

authority for Boise to enter into a Lease and Trust Agreement and related financing 

documents for the construction of and lease of a new police facility to be located on 

Fairview Avenue. The proposed project also includes renovating the existing Barrister 

facility. Boise resident David Frazier, pro se, answered in opposition on April 24, 2002, 

and Boise resident Robert Auld (represented by counsel) answered in opposition on 

May 13, 2002. A public hearing was held on May 15, 2002. Several other Boise 

residents, Gene Summa, Nicole Fornshell and Aimee Robbins, appeared in opposition 

to the Petition at the hearing but filed no answer. The Court set a briefing schedule. 

Oral argument was held on July 8, 2002, and the Court ordered the parties to file 

proposed findings of fact and conclusions of law by August 19, 2002. Boise and 

Respondents Frazier and Auld submitted proposed findings of fact and conclusions of 

law on August 19, 2002, and the Court took the matter under advisement. 

For the reasons stated below, the Court denies the Petition. The Court finds that 

construction of the Boise Police Department Fairview facility does not constitute an 

"ordinary and necessary" expense, and further finds that its proposed financing 

arrangement (denominated a 11 lease 11 by Boise) would create a liability exceeding Boise's 

DECISION DENYING PETITION 
CASE NO. CVOC 02023950 1 
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1 income and revenue provided for it for each year in violation of the Idaho Constitutlon.1 

2 Thus, this expenditure must be approved by Boise voters. 

3 BACKGROUND 
4 Among those powers most jealously guarded by the people is the power of local 

5 government to incur debt and to expend money on its residents' behalf. Therefore, the 

6 framers at Idaho's constitutional convention decided to severely limit local government 

7 authority to incur debt in Article VIII, §3 of the Idaho Constitution. From the beginning, 

8 local governments have tested Its limits, developing many schemes designed to avoid 

9 the consequences of this article. Historically, the appellate courts have resisted their 

1 O efforts, opining that the courts cannot and should not amend the clear constitutional 

11 prohibitions by judicial fiat. 

12 While the Boise Police Department Fairview facility may be desirable and its 

13 construction in the best interests of Boise residents, the project's desirability is not 

14 before the Court. By statute, the Court's role is limited to determining whether this 

15 project is an "ordinary and necessary" expense. If it is, then Boise residents do not 

16 need to vote on its construction. However, if the Court finds that the project is not an 

17 "ordinary and necessary" expense, the Court must determine whether the proposed 

18 "lease" is a multi-year debt or liability requiring voter approval. The Court finds that it 

19 does require voter approval. 

Factual Findings 20 

21 Boise is a municipal corporation incorporated pursuant to Idaho Code §50-101 et 

22 sec., and it seeks to enter into an agreement ("Agreement'') designed to allow it to 

23 ultimately purchase a new police facility to be constructed at 27'h and Fairview in Boise. 

24 It calls this Agreement a "lease• Agreement and its semi-annual payments are called 

25 "lease" payments. 

26 1. The "lease" agreement. 

27 On its face, the Agreement is a "lease" with an option to purchase, providing for 

28 thirty (30) years of "lease" payments. Those "lease" payments include a "principal" 
29 

30 

31 
1 Idaho Constitution art. VIII, §3. 

~':> DECISION DENYING PETITION 
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1 component and "interest'' on that "principal." By paying the total "principal" owing (from 

2 $16,680,000 to $16,750,000} and all accrued "interest'' (up to nearly $19,000,000) plus 

3 $1.00, Boise can purchase the Fairview facility. The proposed project also includes 

4 renovating the existing Barrister facility. 

5 Boise currently owns the project property located at 2?1h and Fairview, and if the 

6 Agreement is approved, Boise will transfer ownership of this property to the Agreement's 

7 trustee, Bank of New York Western Trustee Company ("BNY Western"). Boise will act 

8 as BNY Western's agent and supervise the construction of the new facility by a private 

9 contractor on the Fairview property. Certificates of Particlpation2 will be issued by BNY 

1 O Western and sold to private investors to raise the costs of construction 

11 ($16,680,000.00).3 The "lease" requires Boise to make semi-annual payments for the 

12 use of the new Fairview police facility, and the "lease" payments include a "principal" 

13 component and "interest'' on that "principal." 

14 BNY Western will hold title to the Boise Police Department Fairview project 

15 (defined as Boise's Fairview land, the proposed improvements, and the fixtures) on 

16 behalf of the Certificate Owners, until and unless Boise exercises Its purchase option. 

17 The option to purchase the Fairview facility could be exercised during the thirty-year 

18 term of the "lease" by payment according to an amortization schedule Included in the 

19 "lease" plus $1.00. The bulk of the "principal" is due at the end of the thirty year period 

20 and the purchase price includes payment of the "principal" plus $1.00. Or, should Boise 

21 continue to make the scheduled rental payments for the entire thirty-year term, Boise 

22 would acquire ownership of the facility, and reacquire ownership of its land, after the 

23 final payment plus $1.00. 

24 The "lease" also contains a "non-appropriation" clause which provides for 

25 termination of the lease at the end of any fiscal year should a future Boise City Council 

26 not appropriate sufficient funds to pay the 11lease11 payments. According to Boise's 

27 

28 

29 2 Certificates of Participation are designed to create a tax exempt "lease" to finance local government 
capital improvement projects. The "lease" is structured as a series of one year renewable obligations 

30 spread out over time and the principal amount (loaned) Is divided and sold to multiple Investors. 
3 This amount could increase to $16,750,000.00. 31 

,:i,:, DECISION DENYING PETITION 
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1 counsel, this clause will be eliminated If the Court finds the expenditure to be "ordinary 

2 and necessary." 

3 In addition, the "lease" defines a number of conditions In which Boise may be 

4 declared In default, Including failure to make a scheduled payment, failure to observe 

5 certain covenants, or becoming Insolvent. If Boise fails to appropriate funds, or if the 

6 Owners of Certificates terminate the "lease" upon default by Boise, there are a number 

7 of remedies available to the Owners of Certificates. While the "lease" ostensibly 

8 distinguishes between a failure to appropriate funds and "default,11 the remedy for failing 

9 to appropriate Is the same as one of the remedies available upon default. Furthermore, 

10 It is found in the section addressing default remedies. 

11 According to the "lease• remedies for default, upon Boise's failure to appropriate 

12 funds to pay the "lease," the Certificate Owners can either order the sale of the entire 

13 Fairview project, including the Fairview property previously owned by Boise but 

14 transferred to BNY Western as trustee, any fixtures and personal property, or they can 

15 temporarily lease the project or portions of it for the benefit of the Certificate Owners. 

16 If the Certificate Owners decide to sell the project, contrary to Boise's 

17 contentions, Boise Is not guaranteed any return for Its Fairview property. Before any 

18 sale proceeds would be distributed, any expenses relating to the sale, any costs for 

19 repair or replacement of any project property, and expenses related to enforcing the 

20 Agreement would be deducted from the proceeds. Furthermore, before any potential 

21 distribution to Boise, the Certificate Owners are entitled to be repaid the total principal 

22 amount held by each Certificate Owner. This means that the total principal, at least 

23 $16,680,000.00, must be repaid from the sale before any proceeds are available to 

24 Boise. In other words, by signing this agreement, Boise property (the Fairview property) 

25 becomes obligated for at least $16,680,000.00. Because the majority of the principal 

26 becomes due at the end of the thirty year period, Boise's property is significantly 

27 encumbered for up to thirty years and may be lost as a penalty for failing to appropriate 

28 funds to pay the "lease" payments in the future. 

29 

30 

31 
~? DECISION DENYING PETITION 
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1 If the sale proceeds are insufficient to redeem all Outstanding Certificates in full, 

2 each Certificate Owner is entitled to a pro rata share of such proceeds, based on the 

3 outstanding principal amount held by each Certificate Owner, and Boise gets DQ return 

4 for its Fairview property. Only if the sale proceeds exceed the amount required to pay 

5 all the expenses and are sufficient to redeem all Outstanding Certificates In full, then the 

6 balance remaining after paying any other amounts due under the Agreement will be paid 

7 to Boise. Thus, the Court finds that because Boise's Fairview property is at risk for up to 

8 $16,680,000.00 plus accrued interest, there is a significant potential penalty which will 

9 be imposed if a future city council fails to appropriate funds to pay the "lease" payments. 

10 2. Boise Police Department Proposal. 

11 Boise has approximately 260 police officers and 53 civilian police employees. 

12 From 1977 to 2000, the Boise Police Department headquarters and certain associated 

13 headquarters staff remained located in a 25-year-old law enforcement facility located at 

14 7200 Barrister Drive in shared facilities with the Ada County Sheriff's Office. To meet 

15 increased demands for direct law enforcement service and the Increased needs for 

16 public safety programs, certain Boise Police Department non-headquarters staff were 

17 re-located into leased facilities throughout Boise. By 2001, Boise Police Department 

18 staff occupied nearly 35,000 square feet of leased or City-owned space throughout 

19 Boise. 

20 In 2000, Boise had annual rental costs for Boise Police Department leased 

facilities of approximately $193,985. Annual leasing costs in 2002 for Boise Police 21 

22 Department facilities total $230,105 for 39,491 square feet of space, which area figure 

23 also includes non-leased space at the Public Safety Building. 

24 Expansion of the Boise Police Department, as well as a similar expansion of the 

25 Ada County Sheriff's Office and the Ada County-City Emergency Management, also 

26 located in the Barrister facility, have filled the Public Safety Building far beyond its 

27 capacity. Any future growth of the Boise Police Department will now have to take place 

28 in leased or City-owned operations away from 7200 Barrister Drive. This project would 

29 centralize Boise Police Department headquarters. Boise anticipates that the renovated 

30 Boise portion of the Barrister facility will house the Bench Precinct. The proposed 

31 
~,, DECISION DENYING PETITION 
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1 Fairview downtown area facility will not only serve as Boise Police Department 

2 headquarters but as a Valley Precinct headquarters, as well. This location will put 

3 officers much closer to the downtown, Harris Ranch, Southeast Boise, and North End 

4 areas. 

5 . However, it would not eliminate the need for leasing additional properties to meet 

6 various police needs. The Boise Police Department facilities Master Plan calls for 

7 retaining the various Community Outreach Division substations and the Vice/Narcotics 

8 office apart from the proposed Fairview centralized locatlon. The Boise Police 

9 Department Office of Internal Affairs will remain located temporarily in the remodeled 

1 O section of City Hall. It is anticipated, however, that Internal Affairs may eventually move 

11 into the proposed Boise Police Department headquarters building once it is completed. 

12 If the Boise Police Department cannot centralize its headquarters facility in the 

13 downtown area and combine it with one of its proposed precinct facilities, Boise claims it 

14 will need to lease an estimated 142,600 square feet of additional space by 2020 to 

15 house various police activities and services. Boise claims that acquiring, constructing 

16 and moving to a more centralized, downtown area Boise Police Department facility will 

17 result in various cost savings or benefits to Boise and its taxpayers. However, in 

18 response to the Court's questions, Boise's counsel, Mr. Skinner, represented that if 

19 future city councils failed to appropriate funds for this "lease," the Boise Police 

20 Department could easily relocate to other leased facilities throughout Boise. He 

21 Indicated this would not be a problem. Thus, based on Boise's representations at the 

22 oral argument, sufficient leased capacity exists to house Boise Police Department's 

23 expanded needs~ if this Agreement is not approved and even if future Boise City 

24 Councils fail to appropriate funding, thus, triggering sale of the project property. 

25 The proposed Fairview facility is planned to include an indoor eight-lane handgun 

26 range,4 a child care facility, a dedicated Training Center with office and classroom 

27 space, an armory for weapons Inventory and range support, a physical fitness facility, 

28 

29 
4 Currently, Boise Police Department has an outdoor range, leased from the Boise Police Association and 

30 located in the foothills northeast of Boise. Boise Police Department intends to stop using that outdoor 
range on September 1, 2002, based on an increase in leasing costs to $12,000.00 per year. 

31 
~? DECISION DENYING PETITION 

CASE NO. CVOC 0202395D 6 



000315

- ·e 

1 defensive tactics training, building support services (e.g., break rooms, adequate 

2 storage to meet projected needs, locker rooms restrooms, and showers) and public 

3 meeting space for officers to meet with citizen groups on such topics as crime 

4 prevention and public safety. 

5 ANALYSIS 

6 By filing a Petition, Boise requests the Court examine the Agreement and 

7 determine whether the Agreement can be validly executed in the absence of voter 

8 approval. While the judicial confirmation law has not been tested in higher courts, the 

9 law clearly requires the Court to independently examine the Petition and the Petitioner's 

10 claims even in the absence of property owner, taxpayer, or elector objections. The 

11 Court is not allowed to simply "rubber stamp" a Petitioner's request. 

12 It is the Court's responsibility to determine whether the Petitioner has legal 

13 authority for its proposed actions, whether the obligation or agreement is permissible 

14 under the general laws of the state and whether Idaho's Constitution requires voter 

15 approval. Idaho Code §7-1308 provides in relevant part as follows: 

16 

17 

18 

19 

20 

21 

22 

23 

24 

(1) The filing of the petition and publication and posting of the notice as 
provided in section 7-1306, Idaho Code, shall be sufficient to give the court 
jurisdiction, and upon hearing the court shall examine into and determine 
all matters and things affecting each question submitted, shall make such 
findings with reference thereto and render such judgment and decree 
thereon as the case warrants. 

(2) In making the findings set forth in subsection (1) of this section, the 
court shall find upon what legal authority the political subdivision bases the 
petition for the proposed bond, obligation or agreement and whether such 
bond, obligation or agreement is permissible under the general laws of the 
state or is permissible as an ordinary and necessary expense of the 
political subdivision authorized by the general laws of the state and shall 
determine if the political subdivision is entitled to the relief sought. .. 

25 Therefore, whether taxpayers, property owners or voters appear In the action Is 

26 irrelevant. The Court Is required to make Its own inquiry and findings. Thus, 
27 

28 

29 

30 

31 
5 Idaho Cade §7-1308 (emphasis added). 

~? DECISION DENYING PETITION 
CASE NO. CVOC 0202395D 7 



000316

1 Respondent Auld1s suggestion that the statute calls for an unconstitutional advisory 

2 opinion In violation of Article V 1 §1 1
6 is simply wrong. 

3 An advisory opinion Is a 11nonbinding statement by a court of its interpretation of 

4 the law on a matter submitted for that purpose.117 The Court finds the statute does not 

5 call for a non-binding opinion and the cases cited by Respondent Auld simply do not 

6 apply to this case. The statute clearly puts the matter at issue and the Court's decision 

7 is not advisory; it is binding. 

8 

9 

10 

In this case, however, various Boise property owners and taxpayers did intervene 

and challenged Boise's contentions. 

Respondent Auld and Respondent Frazier allege Boise's proposed agreement 

11 violates the Idaho Constitution, Art. VIII, §3 1 because no election was held to obtain 

12 approval of the electorate to enter into the "lease11 agreement in question. Article VIII, 

13 §3 requires both that the expenditure be authorized by the general laws of the state and 

14 that it be an "ordinary and necessary'' one or that It not be a liability or debt.8 Art. VIII, 

15 §3 states in relevant part as follows: 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

No ... city ... shall incur any indebtedness, or liability, in any manner, or 
for any purpose, exceeding in that year, the income and revenue provided 
for it for such year, without the assent of two thirds ( 2/3) of the qualified 
electors thereof voting at an election to be held for that purpose, nor 
unless, before or at the time of incurring such Indebtedness, provisions 
shall be made for the collection of an annual tax sufficient to pay the 
interest on such indebtedness as it falls due, and also to constitute a 
sinking fund for the payment of the principal thereof, within thirty (30) years 
from the time of contracting the same. Any indebtedness or liability 
incurred contrary to this provision shall be void: Provided, that this section 
shall not be construed to apply to the ordina£¥ and necessary expenses 
authorized by the general laws of the state .... 

29 6 Idaho Const., art. V, § 1 provides in relevant part as follows: " ... Feigned Issues are prohibited .... " 
7 BLACK'S LAW DICTIONARY (71H ED. 1999), "OPINI0Nn. 

30 6 See City of Pocatello v. Peterson, 93 Idaho 774,777,473 P.2d 644,647 (1970). 
9 Idaho Constitution, art. VIII,§ 3 (emphasis added). 

31 
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1 In its Petition, however, Boise contends no election is necessary because the 

2 proposed expenditures are "ordinary and necessary.11 In addition, Boise argues that if 

3 they are not "ordinary and necessary," the expenditures do not constitute a liability or 

4 debt exceeding Boise's yearly income and revenue provided for it. 

5 While the Court finds that Boise has the appropriate legal authority under the 

6 general laws for Its proposal, the Court further finds the expenditures are not "ordinary 

7 · and necessary" and constitute a multi-year liability exceeding Boise's yearly income and 

8 revenue provided for the project. Therefore, Boise must submit this expenditure to a 

9 vote of the electorate. 

1 O A. Boise has legal authority for the proposed agreement. 

11 As a municipal corporation incorporated pursuant to Idaho Code §50-101 et sec., 

12 Boise's authority is limited to those authorities delegated to it by the Legislature. Boise 

13 relies on Idaho Code §50-140310 as authorizing It to transfer its Fairview property to a 

14 trustee (BNY Western) for "security purposes, or for purposes of accommodating a 

15 transaction, or for funding of construction of capital facilities on city owned property." In 

16 this case, Boise contends the proposed transfer of its Fairview property to BNY Western 

17 fulfills all three purposes. 

18 Boise also has authority to acquire and lease property and erect buildings for its 

19 use.11 Therefore, the Court finds Boise has the requisite general statutory authority to 

20 construct this project. 

21 Having found Boise has the requisite statutory authority to construct this project, 

22 the Court's inquiry does not end. The Court must next determine whether Art. VIII, §3, 

23 Idaho Constitution, requires Boise to submit its proposed project for voter approval. 

24 

25 

26 

27 10 Idaho Code §50-1403. "After a public hearing has been conducted, the city council may proceed to 
28 exchange, convey or offer for saie the real property In question, subject to the restrictions of section 50-

1401, Idaho Code. The city council shall be governed by·the following provisions: .. , (5) When It Is 
29 determined by the city council to be in the city's best Interest, the city may transfer property to a trustee for 

security purposes, or for purposes of accommodating a transaction, or for funding of construction of capital 
30 facilities on city owned property." 

31 
11 See Idaho Code §50-301. 
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B. The Court finds the proposed expenditure must be approved by the 
electorate. 

The Idaho Constitution was framed and adopted in 1889, and the constitutional 

history clearly demonstrates that the framers intended to severely limit the ability of local 

government to incur indebtedness.12 Section 3 prohibits local governments from 

incurring debt and the framers "employed more sweeping and prohibitive language in 

7 framing section 3 of article 8, and pronounced a more positive prohibition against 

excessive indebtedness, than is to be found in any other Constitution .... "13 
8 

9 Although the subject of frequent litigation, Article VIII, §3 survived intact for nearly 

10 sixty years without amendment. During that period, the Idaho Supreme Court regularly 

11 applied the limitations strictly, requiring local governments to submit various 

12 expenditures to the voters.14 This section was first amended in 1950 to pemiit local 

13 government to issue revenue bonds 15 for constructing water and sewer systems, 

14 treatment plants and off street parking facilities. 

15 Subsequently, a number of amendments have allowed local governments to 

16 

17 

18 

19 

20 

21 

issue revenue bonds for facilities like recreational or air navigation facilities. 16 The vote 

requirements for various expenditures have also been lowered for some local 

government projects. For example, the vote requirement to approve revenue bonds for 

water and sewer systems was lowered from two-thirds to a simple majority.17 This 

section has been amended more than any other section in the constitution and Idaho 

voters have also added three sections to it. 18 

22 Given this, some authors contend that by amendment to the constitution and by 

23 adding new sections, the trend appears to be away from applying strict debt 

24 limitations.19 However, in each case, loosening those limitations has required an 

25 

26 

27 

28 

29 

30 

31 

12 See Proceedings Constitutional Convention, vol. 1, pp. 590, 593. 
13 Feil v. City of Coeur d'Alene, 23 Idaho 32, 129 P. 643, 648-649 (1912). 
1~ See Dennis Colson, Idaho's Constitution, pp. 105-110, 198-202 (1991 ). 
15 Revenue bonds are repaid from rates and charges assessed against users of the facllities rather than 
from taxes assessed against the taxpayer. 
16 Colson, supra note 14, at 1 09 and 201. 
11 Id 
18 Id. at 110 and 202. 
19 Id. at 110. 
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1 amendment to the state constitution or a vote of the electorate. Significantly, on all six 

2 occasions, no one chose to amend the section at issue here. 

3 It Is against that backdrop that the Court must analyze Boise's Petition. The 

4 Court notes that the parties rely on case law from other jurisdictions. However, the 

5 Court finds that the cases relied on are based upon specific statutes, constitutional 

6 provisions, and legislative history unique to those jurisdictions and while it Is instructive, 

7 it is of limited assistance. 

8 Furthermore, Idaho courts have made it clear that Idaho strictly construes this 

9 provision and does not follow other jurisdictions' interpretations.20 In fact, the Idaho 

1 O court has frequently been asked to revise its strict construction by local governments 

11 advocating adoption of other states' interpretations. Each time, the Idaho court has 

12 resisted their requests, and this Court believes such resistance is proper. 

13 Moreover, many of those other jurisdictions are "outcome11 oriented - approving 

14 schemes to evade debt limitations because those courts find the outcome is in the 

15 people's best interest writing things like "[i]t is never an illegal evasion to accomplish a 

16 desired result, lawful in itself, by discovering a legal way to do it.1121 States that employ 

17 this circular reasoning are noted to generally approve any and all lease-purchase 

18 agreements.22 

19 As the court in Boise Development wrote in commenting on a California23 court's 

20 circuitous reasoning based on such an outcome oriented philosophy: 

21 [W]hen the court attempts by argument to escape the force and effect of 

22 the constitutional provision under consideration and show that the city 
incurred no liability under the contract, we submit that its reasoning is not 

23 sound.24 

24 Therefore, the Court has limited its analysis to considering and applying Idaho cases. 

25 

26 

27 20 See, e.g., MIiier v. City of Buhl, 48 Idaho 668, 284 P. 843,845 (1930); Feil, 23 Idaho 32, 129 P. 643. 
28 21 See Bulman v. Mccrane, 312 A.2d 857, 861 (N.J. 1973) quoting Kelley v. Earle, 190 A. 140, 147 (Pa. 

Sup.Ct. 1937). 
29 22 See Rueven Mark Sisk, State and Municipal Lease-Purchase Agreements: A Reassessment, 7 Harvard 

J.L.Pub.Pol'y 521,540 (1984). 
30 23 McBean v. City of Fresno, 44 P. 358 (Cal. 1896). 

31 
24 Boise Development Co, v. City of Boise, 26 Idaho 347, 143 P. 531, 535, (1914). 
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1 

2 

3 

1. The proposed project is not an "ordinary and necessary" 
expenditure. 

Article VIII, §3 of the Idaho Constitution prohibits municipalities from incurring any 

4 indebtedness or liability exceeding the income or revenue of that year unless the 

5 indebtedness or liability is approved by two-thirds of the qualified electors. "Ordinary 

6 and necessary'' expenses are, however, expressly excepted from this provision.25 

7 
The two terms, "ordinary and necessary," are used conjunctively; "hence, to come 

8 within the constitutional proviso or exception, expenditures made in excess of the 

9 revenues of any current year must not only be for ordinary expenses, such as are usual 

10 to the maintenance of the county government, the conduct of its necessary business, 

11 and t~e protection of its property, but there must exist a necessity for making the 

12 expenditure at or during such year."26 Thus, the issue presented in this case is whether 

13 construction of an entirely a new Boise Police Department facility at a new location, 

14 Fairview and 2ih, is both "ordinary and necessary." 

15 Boise claims this project is "ordinary and necessary" and, thus, expressly 

16 excepted. It also claims that all expenditures made for police protection are inherently 

17 "ordinary and necessary." The Court rejects these claims and, without reaching whether 

18 it is a necessary expense, the Court finds that it is clearly not an "ordinary'' expense. 

19 a. An expenditure for constructing entirely new municipal 
facilities is not normally an "ordinary and necessary" expense. 

20 Early Idaho cases interpreted the "ordinary and necessary" language very 
21 narrowly, often comparing the proposed expense amount to the city or county's revenue 
22 for that year.27 In County of Ada v. Bullen Bridge Co., the court wrote: 
23 

24 

25 

26 

27 

28 

29 

If it Is claimed that this expenditure comes within the proviso of section 3, 
article 8, of the constitution, we answer that a construction of that proviso, 
as well as of the entire section, was given by this court In Bannock Co. v. 
Bunting, 4 Idaho 156, 37 Pac. 277, and we would suggest that an 
improvement Involving an expenditure of nearly $40,000, where the 
revenue of the county for the year was only about $70,000, would not 
readily be classed as an 'ordinary and necessary expense.' It would be 

25 Loomis v. City of Hailey, 119 Idaho 434,440, 807 P.2d 1272, 1278 (1991). 
30 26 Dunbar v. Board of Com'rs of Canyon County, 5 Idaho 407, 49 P. 409,411 (1897). 

27 Asson v. City of Burley, 105 Idaho 432, 441, 670 P.2d 839, 848 (1983). 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

·e 

difficult, we apprehend, to name an expense under such a construction 
that would not be 'ordinary and necessary .1 If a necessity existed for the 
bridge, there was no conceivable excuse for not complying with the plainly 
expressed provisions of the constitution and the statutes. If these 
provisions of law are to be Ignored or defeated upon flimsy technicalities, it 
is difficult to see what protection the people will have.28 

In other words, necessity does not drive the analysis, because, as the court in 

Bullen noted, the need for a facility can almost always be established; it is extremely 

subjective. Thus, to qualify for an exemption, the expenditure must be both ordinary and 

necessary. 

Idaho Courts have held the following expenditures are not "ordinary and 

necessary'': the construction of bridges;29 construction of a wagon road;30 purchase of 

a water system;31 construction of a schoolhouse additlon;32 and purchase of a street 

sprinkler.33 12 

13 Expenditures held to be "ordinary and necessary" within the exception include: 

14 paying city officer and employee salaries;34 repairing existing city waterworks;35 

15 constructing a jail in a newly created county;36 street maintenance;37 and the cost of 

16 employing school teachers.38 These cases fit into three distinct categories. Some 
17 concerned the repair of existing facilities. Others involved performing ordinary 
18 maintenance on existing facilities. Still others involved the "ordinary and necessary" 

19 construction of new facilities to meet the requirements for essential services of newly 

20 created local governments. The Jones case is instructive. In Jones, the court said: 
21 

22 

23 

The ordinary and necessary expenses of a new county include the 
expenditures [like transcription of certain records, furniture, fixtures, record 

24 28 County of Ada v. Bullen Bridge Co., 5 Idaho 79, 90, 47 P. 818, 822 (1896) (emphasis added), quoted 
with approval In Asson, 105 Idaho at 441, 670 P.2d at 848; See a/so, Ball v. Bannock Co., 5 Idaho 602, 51 

25 P. 454 (1897). 
29 See generally, Bullen Bridge Co., 5 Idaho 79, 47 P. 818. 

26 30 McNutt v. Lemhi Co., 12 Idaho 63, 84 P. 1054 (1906). 
27 31 Woodward v. City of Grangeville, 13 Idaho 652, 92 P. 840 (1907). 

32 Petrie v. Common Schoof Dist., 44 Idaho 92, 255 P. 318 (1927). 
28 33 Williams v. City of Emmett, 51 Idaho 500, 6 P.2d 475 (1931 ). 

34 Butter v. Lewiston, 11 Idaho 393, 83 P. 234 {1905). 
29 35 Hickey v. City of Nampa, 22 Idaho 41, 124 P. 280 (1912). 

38 Jones v. Power Co., 27 Idaho 656, 150 P. 35 (1915), 
30 37 Thomas v. Gtindeman, 33 Idaho 394, 195 P. 92 (1921), 

38 Corum v. Common School Dist., 55 Idaho 725, 47 P.2d 889 (1935). 
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1 

2 

3 

4 

5 

6 

books, and constructing county jails]. To hold otherwise would prevent the 
new county government from going into operation until the question of the 
expense of procuring copies of the records, erecting a jail, and procuring 
offices, furniture, and equipment necessary for the conduct of the business 
of the county was submitted to a vote. Neither the framers of the 
Constitution nor the Legislature intended that it should be necessary to 
submit such a question to the electors.39 

However, the Jones court went on to say "[When a county organization is 

7 complete, and the county government is in running operation, expenditures over and 

8 above those mentioned in section 2, art. a, of the Constitution must be submitted to the 

9 voters.1140 The court's emphasis on the fact that once the local government is organized, 

1 O the debt limitations apply is significant. This means that once the initial organization Is 
11 

12 
complete, new expenditures must obtain voter approval. 

As the Asson court explained In reviewing the earlier Idaho cases, "[c]omparison 

13 of these earlier cases reveals one clear distinction between those expenses held to be 

14 ordinary and necessary and those held not to be: new construction or the purchase of 
15 

16 
new equipment or facilities as opposed to repair, partial replacement or reconditioning of 

existing facilities,n with new construction being found to be not an "ordinary and 

17 necessary" expenditure.41 The court in Asson further opined that while recent cases 

18 applying Idaho Constitution, art. VIII, §3, have interpreted the "ordinary and necessary" 
19 language more broadly, those decisions are not Inconsistent with earlier case authority. 

2° For example, in Hanson v. City of Idaho Falls, 42 the Supreme Court held that 
21 establishing a policeman's retirement fund was within the "ordinary and necessary'' 
22 proviso, reasoning that it was merely an extension of the city's salary compensation and 

23 support of its municipal law enforcement staff. 
24 

25 

26 

27 

28 

29 39 Jones, 33 Idaho at 663, 150 P. at 36·37. 
40 Id. (emphasis added). 

30 41 Asson, 105 Idaho at 442, 670 P.2d at 949. 
~2 Hanson v. City of Idaho Falls, 92 Idaho 512,446 P.2d 634 (1968). 

31 
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1 Thus, the Asson court found that the Supreme Court's most recent decisions 

2 could be reconciled with earlier cases. It noted that the following local government 

3 expenditures involving new construction or purchase of new facilities were required to 

4 comply with the requirements of Art. VIII,§ 3: purchase of an existing water system from 

5 the estate of a deceased city resident in the Woodward'3 case; purchase of electric 

6 generating system, to be paid for from receipts from sale of power and light;44 entering 

7 into agreement with natural gas distribution system to provide gas for city residents and 

8 vicinity;45 purchase by city of municipal lighting plant, and ot' waterworks system;46 

9 construction of courthouse annex.47 These were all expenditures for.new facilities and 

1 O did not involve repair or renovation of existing facilities. 

11 Furthermore, contrary to Boise's argument, the Pocatello decision cannot be 

12 argued to condone construction of entirely new facilities as "ordinary and necessary." 

13 While the project may have entailed new construction, the Supreme Court clearly 

14 articulated the Issue before it as: 

15 

16 

17 

i8 

The principal issue presented by this appeal is whether the repair and 
improvement of the municipal airport by the City of Pocatello is an ordinary 
and necessary expense falling within the pertinent constitutional 
provision.48 

While Boise suggests that the Pocatello airport facility's inadequacy was a 

19 significant factor in the Supreme Court's decision, the Court finds that it was only one 

20 factor and was not determinative. Instead, the Supreme Court focused on the need to 

21 repair an aging, unsafe and unsound structure. It does not appear that!! the only basis 

22 for constructing a new structure in Pocatello was its present inadequacy, that the 

23 Supreme Court would have arrived at the same decision. (In the case before this Court, 

24 Boise presented no facts that its current leased or owned structures are "unsound" and 

25 its safety claims are not of the same caliber as those in Pocatello.) 

26 

27 
28 43 Woodward, 13 Idaho 652, 92 P. 840. 

"" Miller, 48 Idaho 668, 284 P. 843. 
29 45 O'Bryant v. Cltyof/daho Falls, 78 Idaho 313,303 P.2d 672 (1956). 

46 Straughan v. City of Coeur d'Alene, 53 Idaho 494, 24 P.2d 321 (1932). 
30 47 Reynolds Construction Co. v. County of Twin Falls, 92 Idaho 61, 437 P .2d 14 (1968). 

49 Pocatello, 93 Idaho at 776, 473 P.2d at 646. 
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• 
1 In addition, the court in Asson considered this very contention that Inadequacy 

2 alone may justify an expense as "ordinary and necessary" and rejected it. The local 

3 government in Asson argued that future power needs could not be met by the present 

4 power supplies, and they were Inadequate for future needs. The Supreme Court 

5 addressed this concern as follows: 

6 

7 

8 

9 

10 

11 

The question is whether the cities' belief that there would be Inadequate 
power supplies several years in the future is sufficiently analogous to the 
cases which hold that repair or reconditioning of existing facilities is an 
ordinary and necessary expense. . . . One cannot stretch the meaning of 
"ordinary" to include an expense for which there could not be, until years 
later, certainty of limits.49 

Therefore, the Court finds that the determinative factor is whether the proposed 

expenditure contemplates construction of a new facility, as opposed to repairing, 

12 renovating or reconditioning an existing facility. 

13 b. Construction of the Boise Police Department Fairview facility 
14 expenditure is not an ordinary expense. 

15 Against that legal authority, Boise contends that its proposed Boise Police 

16 Department Fairview facility is an "ordinary and necessary" expense and, thus, outside 

17 the Art. VIII, §3 debt limitation. The Court disagrees. 

18 First, Boise contends that all expenditures for police protection are inherently 

19 "ordinary and necessary" expenses and, thus, always escape the application of the debt 

20 limitations of Art. VIII, §3. It relies on the following quotation found in Hanson: "One of 

21 the most fundamental and necessary expenses of municipal government is that which is 

22 incurred in the provision of adequate police protection for persons and property."50 

23 However, in Hanson, the Supreme Court did not rule that because an expenditure 

24 was for police protection it escaped constitutional debt limitations; it merely applied the 

25 early Idaho rulings that municipal employee salaries and related expenses are "ordinary 

26 and necessary" which they clearly are. To adopt Boise's view of the law would 

27 perpetually exempt all police protection expenditures from voter scrutiny - even where 

28 the expenditure is clearly not "ordinary and necessary," Is only marginally related to 

29 

30 49 Asson, 105 Idaho at 442-43, 670 P.2d at 849-50. 
50 Hanson, 92 Idaho at 514,446 P.2d 636. 

31 
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1 police protection or even grossly improper. Thus, taxpayers could find themselves 

2 saddled with huge debts and liabilities without ever having approved those expenditures. 

3 That Is clearly not what the constitution intends. Therefore, the Court rejects this 

4 argument and finds that while some level of police protection is fundamentally 

5 necessary, this does not mean that all expenditures for police protection are "ordinary 

6 and necessary" within the exception found in Art. VIII, §3. 

7 Second, Boise contends that if the expenditure is not inherently 11 ordinary and 

8 necessary," then the Court should find it Is "ordinary and necessary" based on Boise's 

9 justification for the project. In support of its contention, it asserts the project will allow 

1 O Boise Police Department to centralize its operations and to have adequate space to 

11 house its law enforcement operations and activities for future population growth. Boise 

12 further asserts the project will enhance the Boise Police Department's public safety and 

13 protection services, administration and communication effectiveness and efficiency, and 

14 community-based policing programs. Boise also asserts the project will maintain or 

15 improve Boise Police Department emergency response by reducing police and 

16 emergency response times to Boise residents throughout all Boise Police Department 

17 public service areas. Without finding these facts established, the Court finds that these 

18 contentions, even If true, would not support a finding that this project Is "ordinary and 

19 necessary." If the Court were to adopt such reasoning then every time a local 

20 government wanted more room or wanted to Improve service, such expenditures would 

21 escape the debt limitations. 

22 While it also argued there were safety concerns, the Court finds there is no 

23 eviden~e of any true safety problems similar to those found in Pocatello. Instead, the 

24 Court agrees that expanding services and a growing population may support the 

25 desirability for a new facility, and it may be in the public's best interests. However, that 

26 does not make the expense "ordinary." "Ordinary" means "regular; usual; normal; 

27 common; often recurring ... not characterized by peculiar or unusual circumstances. 1151 

28 This is clearly an extraordinary, planned expenditure for an expensive capital 

29 

30 

31 
51 Pocatello, 93 Idaho at 778, 473 P.2d at 648, quoted In Asson, 105 Idaho at 443,670 P.2d at 850. 
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1 improvement - a new stand alone centralized police department. It is precisely these 

2 kinds of capital improvement projects that the Constitution requires be approved by the 

3 voters who ultimately pay for these projects. 

4 Whlle some Idaho cases have approved non-recurring expenses as 11ordinary," 

5 those cases can be distinguished from Boise's proposal. Boise's project is not driven by 

6 emergency like Hickey where the city owned waterworks system was so damaged, 

7 impaired or destroyed as to render it of no practical value or use, requiring immediate 

8 action by the city council.52 The Hickey court rightly concluded that It was an ordinary 

9 expense to rebuild a clearly necessary system in that case where It had been utterly 

1 o destroyed. 

11 Likewise, the situation is unlike the situation in Jones;53 Boise has long been 

12 incorporated. It is not a newly created local government in need of establishing certain 

13 essential services in order to function and serve the public. 

14 Furthermore, the Court notes that Boise's counsel stated that if future city 

15 councils failed to appropriate funds for this project and the Boise Police Department was 

16 evicted from the new Fairview facility, Boise could easily re-locate the Boise Police 

17 Department to other leased property. As Respondent Auld argued, this undercuts 

18 Boise's contention that this project is even necessary. 

19 While making significant repairs to an existing structure can be an "ordinary and 

20 necessary" expense even if such extensive repairs occur only at infrequent intervals, this 

21 is not such a case.54 By building (on behalf of BNY Western) this nearly $17 million55 

22 facility which may ultimately cost Boise residents up to $35 million Boise is not proposing 

23 to renovate or repair an existing structure; it is constructing a new building unrelated to 

24 existing facilities. 56 

25 

26 
27 52 Hickey, 22 Idaho 41, 124 P. 280. 

53 Jones, 27 Idaho 656, 150 P. 35. 
28 54 H/ckey,22ldaho41,124P.280. 

55 If Boise pays the full "lease" prlnclpal plus interest over the entire 30 year period, the total cost for the 
29 Boise Police Department project is approximately $35 million. 

58 To the extent the project only includes the renovation and repair of the Barrister facility, this would be an 
30 "ordinary and necessary" expense. At this time, however, the projects have not be presented as separate 

projects. 
31 

DECISION DENYING PETITION 
CASE NO. CVOC 0202395D 18 



000327

1 Furthermore, while repairing or replacing an 11an unsound structure11 which is 

2 11unsafe for the citizens of the area" may constitute an "ordinary and necessary" expense, 

3 the Court finds that Boise has not established such a public safety necessity exists for this 

4 project. 

5 While Respondent Auld argues that this Agreement creates a liability because it 

6 potentially could affect Boise's credit rating, the Court rejects this argument. The Idaho 

7 Supreme Court has ruled that this section requires the imposition of some monetary 

8 liability in favor of the non-public entity.57 While, It may be true that a failure to 

9 appropriate funds in the future will adversely impact Boise's credit rating,58 it does not 

1 O create a debt or liability within the meaning of this section. However, a potential adverse 

11 impact on Boise's credit rating may provide yet another incentive for future city councils 

12 to continue funding the 11Iease,"59 contrary to Boise's contention. 

13 Based on the above, the Court finds this proposed expense is not an "ordinary and 

14 necessary" expense. Therefore, the Court must consider whether the proposed 

15 Agreement creates a liability or debt in excess of Boise's current year budget for it 

16 requiring Boise to submit the proposed expenditure to the voters. 

17 

18 

19 

20 

21 

2. The proposed Agreement constitutes a "liability" In violation of 
Article VIII, §3 of the Idaho Constitution. 

a. Artlcle VIII, §3 of the Idaho Constitution not only prohibits 
incurring Indebtedness, It prohibits incurring liability in any 
manner or for any purpose. 

"'Liability' is a much more sweeping and comprehensive term than 

22 'indebtedness."'60 As the Feil court noted, the Idaho Constitution "not only prohibits 

23 incurring any indebtedness, but it also prohibits incurring any liability 'In any manner or 

24 for any purpose,' exceeding the yearly income and revenue."61 Furthermore, the Feil 

25 

26 
57 Hanson, 92 Idaho at 516,446 P.2d at 638. 

27 58 Jon Magnusson, Lease-Financing by Municipal Corporations as a Way Around Debt Limitations, 25 
28 GEO. WASH. L. REV. 377,393 (1957). 

59 See State ex rel. Anzai, 936 P.2d 637 (Haw. 1997); State ex rel. Kane v. Goldschmidt, 783 P.2d 988 
29 tOre. 1989). ° Feil, 23 Idaho at 50, 129 P. at 649; See a/so Boise Development Co., 26 Idaho 347, 143 P. 531; 

Straughan, 53 Idaho 494, 24 P .2d 321. 30 

31 
61 Feil, 23 Idaho at 50, 129 P. at 649 (emphasis added). 
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-
1 court recognized that local governments were precluded from trying to circumvent the 

2 constitutional limitations. 

3 

4 

5 

6 

7 

8 

The framers of our Constitution were not content to say that no city shall 
incur any indebtedness "in any manner or for any purpose," but they rather 
preferred to say that no city shall incur any indebtedness or liability in any 
manner, or for any purpose. It must be clear to the ordinary mind, on 
reading this language, that the framers of the Constitution meant to cover 
all kinds and character of debts and obligations for which a city may 
become bound, and to preclude circuitous and evasive methods of 
incurring debts and obligations to be met by the city or its inhabitants.62 

g After pointing out that the framers intended for liability to be more expansive than 

1 o a debt, the Feil court defined liability as "[t]he state of being bound or obliged in law or 

11 justice to do, pay, or make good something; legal responsibility" and as "the condition of 

12 being responsible for a possible or actual loss, penalty, evil, expense or burden."63 

13 It is noteworthy that in spite of Justice Stewart's dissent in Feil arguing that the 

14 terms "indebtedness" and "liability'' are essentially synonymous, several subsequent 

15 Idaho courts have accepted and followed the majority's view of liability being a much 

16 broader term with larger implications.64 For example, in Boise Development, the court 

17 used a hypothetical to illustrate the difference between the term "debt'' and "liability."65 

18 The hypothetical case the court put forth was: 

19 

20 

21 

22 

If A. by a valid contract employs B. to work for him for one year at $50 per 
month, payable at the end of each and every month, would this contract 
not be a liability on A. as soon as executed? A debt of $50 would accrue 
thereon at the end of each month, but the liability would be incurred at the 
time the contract was entered into.66 

This hypothetical illustrates the difference between the two terms and squarely rejects 23 
Justice Stewart's contention that the terms are synonymous. 24 

25 

26 

27 

28 62 Id. (emphasis added). 
63 Id. 

29 64 See Hanson, 92 Idaho 514,446 P.2d at 636; O'Bryant,78 Idaho at 326,303 P.2d at 67B: Straughan, 53 
Idaho 501-501, 24 P.2d at 322; Boise Development Co., 26 Idaho at 361 ·362, 143 P.2d at 535. 

30 65 Boise Development Co., 26 Idaho at 361-362, 143 P .2d at 535. 

31 
66 Id. (Emphasis added.) 
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-
1 Thus, Idaho cases have repeatedly held that it is improper to attempt to evade or 

2 circumvent the force and effect of Art. VIII, §3 or attempt to do what it cannot do 

3 directly.67 

4 In O'Bryant, for example, the court denounced efforts to evade constitutional 

5 limitations,68 quoting a Colorado case holding: "Contrary to popular opinion, mere 

6 schemes to evade law, once their true character is established, are impotent for the 

7 purpose intended. Courts sweep them aside as so much rubbish."69 The Dunbarcourt 

8 also warned that: 

9 

10 

11 

12 

If boards of county commissioners are permitted to violate, disregard, and 
set at naught one plain provision of the constitution, then they may violate 
any and all provisions of that instrument, and the people who pay taxes 
are bear the burdens of government are without protection, and at the 
mercy and whims of county commissioners.70 

13 The Idaho Supreme Court's history demonstrates Its real concern about local 

14 governments trying to circumvent the state constitution and the ramifications for allowing 

15 
such evasion. 

16 Thus, the Constitution clearly requires that, before an indebtedness or liability is 

17 incurred which exceeds the income and revenue provided for it in the current year, it 

18 must be submitted to a vote of the people and be authorized by two-thirds of the 

19 qualified electors. 

20 b. 

21 

Boise's proposed expenditure creates a liability as 
contemplated by Article VIII, §3 of the Idaho Constitution. 

"What cannot be done directly (pursuant to our constitution) cannot be 
22 accomplished indirectly. That which the constitution directly prohibits may not be done 
23 by indirection through a plan or instrumentality attempting to evade the constitutional 

24 prohibltion."71 Article VIII, §3 was adopted precisely "to preclude circuitous and evasive 
25 methods of incurring debts and obligations to be met by the clty."72 The Court finds that 
26 

27 

28 67 See O'Bryant, 78 Idaho at 325-326, 303 P.2d at 674; Dunbar, 5 Idaho at 415, 49 P. at 412. 
68 O'Bryant, 78 Idaho at 325, 303 P.2d at 678. 

29 89 See Id. quoting Davis v. People, 247 P, 801, 802 (Colo. Sup. Ct. 1926). 
70 Dunbar, 5 Idaho at 414, 49 P. at 411. 

30 71 O'Bryant, 76 Idaho 313, 303 P.2d 672. 
72 Feil, 23 Idaho at 50, 129 P. at 649. 
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1 the clear purpose of this Agreement is to allow Boise to do indirectly what it cannot do 

2 directly. 

3 In this case, Boise would acquire ownership of the Boise Police Department 

4 Fairview facility simply by making the agreed "lease" payments over the thirty-year term 

5 plus $1.00 for a total of approximately $35 million. Each semi-annual "lease" payment 

6 represents more than just a present debt for the use of the facility for a six month period. 

7 The arrangement is In essence an installment-purchase agreement or loan for the 

8 acquisition of a public building, with outside financing and payments spread over thirty 

9 years, and as such it requires voter approval. Furthermore, to secure this Agreement, 

1 O Boise transfers title to municipal property, the real property located at Fairview, and can 

11 only guarantee redemption of that property upon full payment of the "lease." The only 

12 way to avoid incurring a penalty for either a traditional default or a "default created by 

13 non-appropriation" is for Boise to fully repay the entire $16.7 million plus accrued 

14 interest up to a total of $35 million. 

15 Although the parties labeled this agreement a lease, this alone does not establish 

16 the existence of one. As the Supreme Court of the United States opined: 

17 

18 

19 

20 

21 

What then is the true construction of the contract? The answer to this 
question is not to be found in any name which the parties may have given 
to the instrument, not alone in any particular provisions it contains 
disconnected from all others, but In the ruling intention of the parties 
gathered from all of the language they have used. It is the legal effect of 
the whole which is to be sought for. The form of the instrument is of little 
account.73 

22 Since, clearly, an agreement's substance must prevail over its form, a careful 

23 study of the language of this Agreement demonstrates the parties intended to create an 

24 Installment purchase agreement of the premises and loan secured by municipal 

25 property, even though they titled it a lease. 74 

26 While Boise's financing plan is creative, regardless of how this Agreement is 

27 characterized, it contemplates a purchase of property by using an installment plan and 

28 directly obligates Boise to pay up to $16,680,000.00 plus accrued interest up to a total of 

29 

30 73 Heryford v. Davis, 102 U.S. 235, 243-244 (1880). 
74 See Williams, 51 Idaho at 506, 6 P.2d at 476. 
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1 approximately $35 million. By subjecting the Fairview property to potential loss, the 

2 Agreement creates a contingent liability - a liability that may well be substantial. To the 

3 extent Boise stands to lose its property, property it presently owns, as future re-payment 

4 for the principal amount of $16,680,000.00 plus accrued interest, the Agreement violates 

5 Art. VIII, §3 of the Idaho Constitution. 

6 The Court finds the Agreement to be a 11 lease" in form only; Boise is clearly 

7 borrowing money upon the security of its Fairview property, to finance the construction 

8 of a new stand alone Boise Police Department facility. The Court finds that Boise, albeit 

9 in reliance on previous district court cases, is attempting to evade the application of Art. 

10 VIII, §3 requiring approval by the electorate before entering into this Agreement. This is 

11 not new. 

12 Local governments throughout the United States have been devising such 

13 schemes for quite some time and commentators clearly recognize these schemes are 

14 specifically designed to avoid constitutional debt limitations.75 The National Association 

15 of Counties even has a website containing advise on how to avoid such limitations.76 In 

16 fact, a cursory review of several district court cases in the Fourth Judicial District 

17 confirms that this scheme is not new to ldaho.77 

18 Although the scheme varies, at its heart, property is "leased" to the municipality 

19 for a certain period, in consideration of a "lease" payment which purportedly does not 

20 exceed the debt limit, with an option to purchase the property at a certain price. Clearly, 

21 

22 

where the lease is truly a lease, the plan Is proper. However, where the "lease" 

payments are in fact installment payments on the purchase price and repayment of a 

23 loan, the transaction should be treated as a purchase and loan, rather than a "lease," 

24 and the court should recognize that the municipality is indebted on the aggregate 

25 

26 75 See 56 Am.Jur.2d MUNICIPAL CORPORATIONS, ETC., §614; Bisk, supra note at 22; Magnusson, supra note 
at 58. 

27 76 Jim Culotta, Certificates of Participation: An Innovative Financing Alternative for Counties, (1999), at 
28 http://www.naco.org/pubs/research/briefs/cops.cfm. 

77 While some of the parties suggest that this Court is "bound" by other district court decisions, that is not 
29 the case. This Court must only follow appellate court decisions. Moreover, counsel failed to explain that 

many of those decisions were In uncontested cases. In addition, they falled to disclose Justice Eismann's 
30 decision denying Ada County Highway District's Petition to construct the West Park Center Bridge and 

Curtis/Ustick roads relying on many of the same principles relied on here. See Case No. CV-OC-96-052990 
31 
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1 amount rather than on individual 11 lease11 payments as they accrue.78 In particular, where 

2 municipal property is transferred as security for the transaction, the scheme is 

3 transparent. 

4 In this case, the Agreement's sale and loan nature and Boise's potential liability 

5 for the whole principal Is clear. There are several reasons for this. Boise's proposed 

6 annual "lease" payments are indistinguishable from annual debt service; the "principal" 

7 portion increases over the thirty year period and the "interest" portion fluctuates. The 

8 majority of the "principal" is payable in the final years of the "lease." Furthermore, it 

9 does not appear that the so-called "lease" payments are in any way related to the fair 

10 market value of the property but are directly tied to the amount needed to repay the 

11 costs of construction plus interest - similar to debt service payments. 

12 Moreover, Boise's real property at Fairview is used as security for the "lease."79 

13 Unless a future Boise City Council fails to appropriate funding, Boise Is clearly liable for 

14 the aggregate principal and accrued interest over the entire thirty year period. 

15 Furthermore, Boise's counsel told this Court in response to questioning that Boise 

16 intended to eliminate the non-appropriation clause if the Court finds the expenditures to 

17 be "ordinary and necessary." This is further evidence the parties recognized they were 

18 attempting to circumvent the clear application of Idaho's constitutional debt limitations 

19 and that this is not a "lease." It is borrowing by another name. 

20 Unlike an ordinary lease, this is in practice non-terminable and clearly the parties 

21 do not intend to ever terminate this "lease." 

22 Significantly, the Court finds the Agreement's default remedies do not differ in 

23 character from those available in any traditional conditional sale contract. Further, if a 

24 future Boise City Council fails to appropriate funding and the Certificate Owners decide 

25 to sell the Fairview project, including what was originally municipal property pledged as 

26 security for the Agreement, Boise may lose its Fairview property, the newly constructed 

27 Boise Police Department facility and any equity it has accrued by having made 

28 payments on the "principal." 

29 

30 78 56 Am.Jur.2d MUNICIPAL CORPORATIONS, ETC., §614. 
79 In support of Its Petition, Boise relies on Idaho Code §§50-1403(5), 50-301. 
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1 At the moment Boise signs this Agreement, its Fairview property is obligated up 

2 to the .full amount of the principal plus whatever "interest'' has accrued - at least 

3 $16,680,000.00 - regardless of which default remedy applies. Moreover, the Certificate 

4 Owners are not required to sell the property upon non-appropriation. They could decide 

5 to simply re-lease the property to someone else and, thus, there would be no 

6 opportunity for Boise to recoup any of its property or the value of its equity payments. 

7 The only way for Boise to redeem its investment, including its property, is to 

8 tender the full principal, accrued interest and $1.00. This Agreement is essentially an 

9 installment purchase agreement secured by Boise's property for the acquisition of a 

10 public building, with financing and payments spread over thirty years. As such, it 

11 requires voter approval. 

12 Furthermore, the tax exempt status of the Agreement's "interest" payments 

13 pursuant to section 103 of the Internal Revenue Code further proves that this is a 

14 contract for sale or a loan and an exercise of Boise's borrowing power as opposed to a 

15 "lease." In order to qualify for this tax exempt status, both the statute and case law 

16 clearly require the lease contract "constitute an obligation of the governmental unit's 

17 borrowing power under federal tax law .... "80 

18 Unless an agreement is a conditional sale with periodic purchase payments on a 

19 contract of sale, payments by local governments cannot properly be construed as tax 

20 exempt interest on local government obligations.81 The provision of Revenue Acts, 

21 1934, 1936, §22(b), which exempts interest on state and local government obligations 

22 from income taxes, does not exempt Interest paid on every type of contract or legal 

23 liablllty Incurred by a municipal corporation, but only such interest as accrued on debts 

24 incurred under the borrowing power of the governmental unit. 82 "[A]lthough the 

25 agreement may take the form of a lease, the contract must contemplate a sale. "83 

26 

27 

2a 60 Consolidated Edison Co. v. U.S., 1 0 F.3d 68 (2nd Cir. 1993) (emphasis addedi, 
81 Fox v. U.S., 551 F.2d 85 (?'h Cir. 1977); Cubic Corp. v. U.S., 541 F.2d 829 (91 Cir. 1976): 

29 82 Holley v. U.S., 124 F.2d 909 (61h Cir. 1942) cert. denied, 62 S.Ct. 1276, 316 U.S. 685; see also, Marsh 

Monument Co. v. U.S., 301 F.Supp. 1316 (E.D.Mich.1969); State Bank of Albany v. U.S., 276 F.Supp. 

30 744, affirmed389 F.2d 85 (N.D.N.Y.1967). 
83 Brown v. City of Stuttgart, 847 S.W.2d 710, 713 (Ark. 1993), n. 74. 

31 
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-
1 Finally, although not determinative, it Is noteworthy that some authors write that 

2 typically agreements like this one are treated as a debt equal to the asset's total 

3 purchase price by both accountants and by public officials.84 

4 Therefore, while these financing arrangements may be in the taxpayers' best 

5 interest and less costly to them in the long run, these financing arrangements run afoul 

6 of the state constitution. In addition, there is no evidence that voter approval would 

7 preclude Boise from using a similar financing method, thus taking advantage of these 

8 alleged savings. Furthermore, by ruling against Boise, the Court is not suggesting that 

9 the Boise Police Department facility is not desirable or proper. The Court's role Is not to 

1 O determine the desirability of the project. The Court, however, is required to 

11 independently determine whether the pro·posal complies with constitutional and statutory 

12 limits. 

13 It Is not appropriate for the Court to amend the State constitution by judicial fiat 

14 simply because it finds the proposal in the taxpayers' best interests. That is not, and 

15 should not be, the Court's role. "The fundamental power still remains in the people 

16 controllingly expressed by them in the Constitution, binding alike on all."85 

17 If courts do not fulfill their responsibility to disapprove such subterfuges, there is 

18 literally no local capital project which will be subject to the constitutional debt limitations. 

19 Taxpayers will have no recourse against increased tax burdens associated with 

20 municipal capital projects financed by such schemes. If the electorate wishes to amend 

21 the Idaho Constitution to allow local governments to make such expenditures without the 

22 people's express approval, it can do so. Until that time, however, it is the Court's 

23 responsibility to strictly enforce the limitations. The Court should not be a party to 

24 schemes designed to circumvent the constitutional debt limit. 

25 

26 

27 

28 
&1 Sisk, supra note at 22, p. 540-542; Magnusson, supra note at 58, p 393-394. 

29 85 Straughan, 53 Idaho at 501, 24 P.2d at 323 (citing in support Golden Gate Hfghway Dist. v. Canyon 
30 County, 45 Idaho 406, 262 P. 1048 (1928); Boise-Payette Lumber Co, v. Cha/h's Ind. School Dist., 46 

Idaho, 403,268 P. 26 (1928)). 
31 
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1 Thus, the Court finds this Agreement creates a liapility for which Boise's current 

2 budget does not provide. Therefore, this expenditure must receive voter approval and 

3 the Court denies Boise's Petition. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

IT IS SO ORDERED. 

Dated this 25th day of August, 2002. 
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CERTIFICATE OF MAILING 

1 

2 

3 

4 I hereby certify that on this ?lo-th.day of August, 2002, I mailed (served) a true 

5 and correct copy of the within instrument to: 

6 
SUSAN LYNN MIMURA 

7 Boise City Attorney 
8 JAMES F. WICKHAM 

Boise City Deputy Attorney 
9 101 S. Capitol Blvd., 7'h Floor 

1 O Boise, Idaho 83702 

11 

12 
DAVID R. FRAZIER 

13 1921 Cataldo Drive 
14 Boise, Idaho 83705 

15 

16 GENE SUMMA 
2921 Pleasanton 

17 Boise, Idaho 83702 
18 

19 STARR KELSO 
20 P.O. Box 1312 
21 Coeur d'Alene, Idaho 83816-1312 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 
,:i,, DECISION DENYING PETITION 

RICHARD SKINNER 
CHARLES FAWCETT 
DENIIS GIBALA 
ROBERT KYTE 
Skinner Fawcet 
P.O. Box 700 
Boise, Idaho 83701-0700 

NICOLE FORNSHELL (713 - 3836) 
1720 N Raymond #1 
Boise, Idaho 83704 

AIMEE ROBBINS (353 - 5493) 
1720 N Raymond #1 
Boise Idaho 83704 

J. DAVID NAVARRO 
Clerk of the District Court 

Deputy Clerk 
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Donald E. Knickrehm, ISB No. 1288 
GIVENS PURSLEY LLP 
601 W. Bannock Street 
Boise, ID 83702 
Telephone: (208) 388-1200 
Facsimile: (208) 388-1300 

Nicholas G. Miller, ISB No. 3041 
S.C. Danielle Quade, ISB No. 6363 
HAWLEY TROXELL ENNIS & HAWLEY LLP 
877 W. Main Street, Suite 1000 
Boise, ID 83702-5883 
Telephone: (208) 344-6000 
Facsimile: (208) 954-5285 

Attorneys for Petitioner 
Greater Boise Auditorium District 

NO. it b <'( 
A.M~ FIL~~ ----

JAN 2 6 2015 
CHRISTOPHER 0. l'UCH Clerk 

8y STACEY LAFFERTY 
DEPUTY 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

IN THE MATTER OF: 

GREATER BOISE AUDITORIUM 
DISTRICT, 

PETITIONER. 

) 
) Case No. CV-OT-2014-23695 

) 
) 
) 
) 
) 
) 

___________ ) 

AFFIDAVIT OF POSTING, MAILING AND 
PUBLISHING OF NOTICE OF PUBLIC 
HEARING AND OF POSTING AND 
PUBLISHING NOTICE OF FILING 
PETITION FOR JUDICIAL 
CONFIRMATION AND NOTICE OF 
HEARING THEREON 

Judy Peavey-Derr, being first duly sworn under oath, deposes and says: 

1. I am over the age of eighteen (18) years and am a resident of Ada County, Idaho. 

2. I make this affidavit of my own personal knowledge and as the Secretary of the 

Greater Boise Auditorium District (the "District"), based in part on a review of the records of the 

AFFIDAVIT OF POSTING, MAILING, AND PUBLISHING OF NOTICE OF PUBLIC HEARING 
AND OF POSTING AND PUBLISHING NOTICE OF FILING PETITION FOR JUDICIAL 
CONFIRMATION AND NOTICE OF HEARING THEREON - 1 

05125.0016.7108344.3 
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District that have been kept in the course of the District's regular business activity, of which I 

share custodianship. 

The Di.strict maintains records in the ordinary course of its business. These records 

include, but are not limited to, copies of agreements, court orders, legal documents, and other 

records relevant to the formation and continued operation of the District (the "Records"). The 

Records are made or filed at or near the time of each event recorded, by someone with personal 

knowledge of the events, or from information transmitted by someone with personal knowledge 

of the events, or from information transmitted by someone with personal knowledge of each 

event and a business duty to set forth information in a report or record. As the Secretary of the 

District, I am directly and personally familiar with the system used to make and store the 

Records. I, as well as all of the employees and officers of the District, have a business duty to 

accurately set forth information in the Records; to set forth that information in the Records at or 

near the time of the occurrence; and to file all of the applicable Records in the District file related 

to the particular issue. The Records and information referenced in this Affidavit were obtained 

from the District files maintained in the ordinary course of the District's business, pursuant to the 

procedures and system set forth above. 

3. On October 15, 2014, the District adopted a resolution calling for a public 

hearing, as required by Idaho Code Section 7-1304 (the "1304 Hearing"), to consider whether it 

should adopt a resolution authorizing the filing of its Petition for Judicial Confirmation (the 

"Petition") requesting judicial examination and determination of the validity and authority of the 

District to enter into a certain lease agreement, renewable annually through appropriation (the 

AFFIDAVIT OF POSTING, MAILING, AND PUBLISHING OF NOTICE OF PUBLIC HEARING 
AND OF POSTING AND PUBLISHING NOTICE OF FILING PETITION FOR JUDICIAL 
CONFIRMATION AND NOTICE OF HEARING THEREON - 2 
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"Lease Agreement"), to finance the acquisition of condominium units containing a new ballroom 

facility, related kitchen and ancillary facilities along with related soft costs and equipment (the 

"Financed Project"), to improve and expand its existing convention center and public event 

facilities in downtown Boise (the "Boise Centre"). The District caused notice of the 1304 

Hearing to be published far-forward in the main news section of The Idaho Statesman, the 

official newspaper of general circulation in the District, on October 20, 2014, which was more 

than 15 days prior to November 5, 2014, the date of the 1304 Hearing. No persons requested 

notice of the 1304 Hearing pursuant to Idaho Code Section 7-1304(3). The District also posted 

notice of the 1304 Hearing at or near the main door of the District's administrative office on 

October 15, 2014. A copy of the notice of the 1304 Hearing published in The Idaho Statesman is 

attached hereto as Exhibit A and incorporated herein, as evidenced in the Affidavit of 

Publication provided by The Idaho Statesman attached hereto as Exhibit B and incorporated 

herein by this reference. 

4. The District conducted the 1304 Hearing as scheduled on November 5, 2014. On 

November 20, 2014, which is at least 14 days after the 1304 Hearing, the District adopted a 

resolution authorizing the filing of the Petition and, subject to confirmation by the District Court, 

authorizing the Lease Agreement. 

5. The Petition was filed on December 19, 2014. 

6. Pursuant to the posting requirements of Section 7-1306(2)(b), Idaho Code, since 

at least January 22, 2015, the District caused to be posted the Notice of Filing Petition for 

Judicial Confirmation and Notice of Hearing Thereon in the form attached hereto as Exhibit C 

AFFIDAVIT OF POSTING, MAILING, AND PUBLISHING OF NOTICE OF PUBLIC HEARING 
AND OF POSTING AND PUBLISHING NOTICE OF FILING PETITION FOR JUDICIAL 
CONFIRMATION AND NOTICE OF HEARING THEREON - 3 
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and incorporated herein by this reference, as required by Section 7-1306(1), Idaho Code, at the 

main door of the administrative office of the District located at 850 West Front Street, Boise, 

Idaho, and the Notice will remain continuously posted at that location from January 22, 2015, 

until February 25, 2015, the date of the hearing on the Petition. 

7. The Notice of Filing Petition for Judicial Confilmation and Notice of Hearing 

Thereon has been submitted to The Idaho Statesman for publication on February 2, 2015, 

February 9, 2015 and February 16, 2015 in the paper's main news section far forward in 

compliance with the publication requirements of Section 7-1306(2)(a), Idaho Code. A copy of 

the publication Order Confirmation is attached hereto as Exhibit D and incorporated herein by 

this reference. An Affidavit of Publication will be filed with the Court once publication is 

complete. 

Further, your affiant sayeth naught. 

9u L ~/JIJ, ,/L,J.U.f-1.Jvu _,,, 
Jud eavey-Derr 

STATE OF IDAHO ) 
) ss. 

County of Ada ) 

SUB~CRIBED AND SWORN before me this :l:> day of January, 2015. 

E r:iARJE nowNEN 
Notary Puhlic 
State of klaho 

~ ..... ~ .. ,.__, ~-~ 

AFFIDAVIT OF POSTJNG, MAILING, AND PUBLISHJNG OF NOTICE OF PUBLIC HEARING 
AND OF POSTING AND PUBLISIDNG NOTICE OF FILING PETmON FOR JUDICIAL 
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t 

CERTIFICATE OF SERVICE 

_../~'-' 
I HEREBY CERTIFY that on this~ day of January, 2015, I caused to be served a true 

copy of the foregoing AFFIDAVIT OF POSTING, MAILING AND PUBLISHING OF 
NOTICE OF PUBLIC HEARING AND OF POSTING AND PUBLISHING NOTICE OF 
FILING PETITION FOR JUDICIAL CONFIRMATION AND NOTICE OF HEARING 
THEREON by the method indicated below, and addressed to each of the following: 

John L. Runft, Esq. 
Runft & Steele Law Offices, PLLC 
1020 W. Main St., Ste. 400 
Boise, ID 83702 

___x_ U.S. Mail, Postage Prepaid 
Hand Delivered 

__ Overnight Mail 
___x_ E-mail 
__ Telecopy 

AFFIDAVIT OF POSTING, MAILING, AND PUBLISHING OF NOTICE OF PUBLIC HEARING 
AND OF POSTING AND PUBLISHING NOTICE OF FILING PETITION FOR JUDICIAL 
CONFIRMATION AND NOTICE OF HEARING THEREON - 5 
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EXHIBIT A 

EXHIBIT A 

NOTICE OF 1304 HEARING 

05125.0016. 7108344.3 
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NOTICE OF PUBLIC HEARING 

NOTICE OF HEARING TO CONSIDER A RESOLUTION 
AUTHORIZING THE FILING OF AN AMENDED OR NEW PETITION 

FOR JUDICIAL CONFIRMATION UNDER THE 
IDAHO JUDICIAL CONFIRMATION LAW 

GREATER BOISE AUDITORIUM DISTRICT, STATE OF IDAHO 

THIS NOTICE OF HEARING is provided pursuant to Idaho Code Section 7-1304. 
Notice is hereby given that the Board of Directors (the "Board") of the Greater Boise Auditorium 
District, Ada County, State of Idaho (the "District") shall conduct a public hearing to consider 
the adoption of a resolution authorizing filing either (a) an amendment (the "Amendment") to the 
District's Petition for Judicial Confirmation (the "Initial Petition") filed on June 11, 2014 as Case 
No. CV OT 1411320 under Title 7, Chapter 13 of the Idaho Code, in the Fourth Judicial District 
Court of the State of Idaho (the "District Court"), OR (b) in the District Court, a new petition for 
judicial confirmation action (the "New Petition"). The public hearing will be held on November 
5, 2014, at 1:00 p.m., at District's administrative offices, 850 W. Front Street, Boise, Idaho. 

The Initial Petition was filed in the District Court to obtain judicial examination and 
determination of the validity of a proposed lease obligation (the "Lease") of the District to lease 
and/or finance the purchase of certain condominium units containing a new ballroom facility, 
related kitchen, and ancillary facilities in the Centre Building to be constructed south of the 
existing U.S. Bank office tower in close proximity to the District's existing facilities, along with 
related soft costs and equipment, to fund a reserve fund, and to pay certain costs of issuing the 
Lease. The District Court denied the Initial Petition. The Lease has been revised in response to 
the District Court's denial (the "Revised Lease"), and at the public hearing, public testimony will 
be heard as to whether the Board should adopt a resolution authorizing the District to file the 
Amendment, or in the alternative the New Petition, to obtain judicial examination and 
determination of the validity of the Revised Lease. The District Court will be requested to 
determine that the Revised Lease is not an indebtedness or liability of the District as defined 
under Article VIII, Section 3 of the Idaho Constitution, that the District may enter into the 
Revised Lease without an election, and that the Revised Lease may be payable with the District's 
receipts from hotel/motel room tax collection, received by the District pursuant to Idaho Code 
Section 67-4914 and other revenues of the District. 

Copies of the proposed Amendment and Revised Lease may be examined at the 
administrative offices of the District, located at 850 W. Front Street, Boise, Idaho, during regular 
business hours 8:00 a.m. to 5:00 p.m. 

DATED: October 20, 2014 

05125.0016.6996115.1 
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EXHIBITB 

AFFIDAVIT OF PUBLICATION - 1304 HEARING NOTICE 

EXHIBITB 
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ST A TES~/IAN 
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263959 1346323 ·LEGAL NOTiCE $577.50 
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1 

KATHERINE SCHELLENBERG, being duly sworn, deposes and says: That 
she is the Principal Clerk of The Idaho Statesman. a daily 
newspaper printed and published al Boise, Ada County, Stale 
of Idaho, and having a general circulalion therein, and which 
said newspaper has been continuously and uninterruptedly 
published in said County during a period of twelve consecutive 
months prior to the first publication of the notice, a copy of 
which is attached hereto: thr,I ~a:d notice was published 111 

far forward in the ~,lain ser:t,,,n as requirer! by 

Idaho Code Sr:i::ion 7-130ll 
ONE 

~----consecut1•Je weekly 

I consecutive daily 
~---,-in_s....,ertion( s) 

~-;_< -~7 singl0 

ocld skip ~--_...., 

beginning issue of: ___ O_c_to_b_e_r ____ 2_0_, _2_0_1_4_ 
ending issue of: ___ O_ct_o_b_e_r ___ 2_0_. _2_0_1_4_ 

STATE OF IDAHO ) 
.ss 

COUNTY OF ADA ) 
On this 22 aay of October ri the year or 2014 

before me~otary Public, personally appeared before me 
Katherine Schellenberg kno·Nn or identified to me to be the person 

whose name subscribad to the within instrument, a11d 1,ein9 
by me first duly sworn, declared that the statements therein 

are true, and acknowledged to me that she o>:ecutc:id the same. 

My CommissiM e:-·pire~--
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A4 • MONDAY, OCTOBER 20, 2014 

Lo:,aU)tews 
... ·. _,.-. ;·:-2.~0:~ :;!:-:·~-~~;,.£~;9 ~~~.,:~-~;>*1-~~ ~ '~:~~;5~:~•~=-10 

IDAHO STATESMAN• IDAHOSTATESMAN.COM 

NOTICE OF PUBLIC HEARL'ljG 

NOTICE OF HEARING TO CONSIDER A RESOLUTION 
AUTH9RIZING THEl<'ILING OF AN AMENDED OR NEW PETITION 

. FOR JUDICIAL CONFIRMATION UNDER THE 
IDAHOJUDIClAL CONFIRMATION LAW 

GREATER BOISE AUDITORIUM DISTRICT, STATE OF IDAHO 

TJIJS N(JfiCE OF HEARING is p;o~•icled pursuant to Idaho Code Section 7-1304. 
Notice is here~y given thai the Board of Directors (the "Board") of the Greater Boise 
Auditorium District, Ada County, State of Idaho (the "District") shall conduct a public 
hearing to consider the adoption of a resolution authorizi ng filing either (a) an amendment 
(the "Amendment") to the District's Petition for Judicial Confirmation (the "Initial Petition") 
filedoh june 11, 2014 as Cas_e No. CV OT 1411320 under Title 7, Chapter 13 of the Idaho 
Code, iJitheFourth J_udicial District Court of the State of Idaho (the "District Court"), OR (b) 
in the Di~tri6tCourti ~ ~;; ·peiJtion forju9iciai confirmation action (the "New Petition"). The 
public he~ g -y,rlll be he}d _ori Novetnbe~ 5, 2fo 4, at 1 :00 p.m., at District 's administrative 
offices, 8.39 'fl. Jiront Street, Boise, Idaho. 

Toi I,n.itial Petition was filed in the District ~ourt to obtain judicial examination 
.µid detemii_if~1on of th~ f ~idity of a pr9pos~ct, lease obligation (the ''Lease' ') of the District 
to lease ~d/p{firiance the'purcij'i!Se of certain condominium units containing a new ballroom 
facility, reiated°kitchen, and ancillary facilities in the Centre Building to be constructed south 
of the existing U.S. Bank office tower in close proximity to the Districfs existing facilities, 
along with r~lated soft costs and equip1I1e?tf to fund a reserve fund, and to pay certain costs 
of issuing th( ~ase. Tht; District C01frt -denied the Initial Petition. The Lease has been 
revised rn r;'sJi"6rtse to -lli~ District Court;s denial (the "Revised Lease"), and at the public 
hearing. public testimony will be heard as to whether the Board should adopt a resolution 
authorizing the District to file the Amendment, or in the alternative tl1e .New Petition, to 
obtain judicial examination and determination of the validity of the Revised Lease. The 
District Court will be requested to detennine that the Revised Lease is not an indebtedness or 
liability of the District as defined under Article VIll, Section 3 of the Idaho Constitution, that 
the District may enter into the Revised Lea.~e without an election, and that the Revi sed Lease 
may be payable with_ the, District's receipts frolll hotel/motel mom tax collection, received 
by the District pwsuant to ldaho Code Section 67-4914 and other revenues of the District. 

Copies of the proposed Amendment and Revised Lease may be examined at the 
administrative offices of the District, located at 850 W. Front Street, Boise. Idaho. during 
regular business hours 8:00 a.m. to 5:00 p.m. 

DATED: October 20, 2014 
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EXHIBITC 

NOTICE OF FILING PETITION FOR JUDICIAL CONFIRMATION 
AND NOTICE OF HEARING THEREON 

EXHIBITC 
05125.0016.7108344.3 
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Donald E. Knickrehm, ISB No. 1288 
GNENS PURSLEY LLP 
601 W. Bannock Street 
Boise, ID 83702 
Telephone: (208) 388-1200 
Facsimile: (208) 388-1300 

Nicholas G. Miller, ISB No. 3041 
S.C. Danielle Quade, ISB No. 6363 
HAWLEY TROXELL ENNIS & HAWLEY LLP 
877 W. Main Street, Suite 1000 
Boise, ID 83702-5883 
Telephone: (208) 344-6000 
Facsimile: (208) 954-5285 

Attorneys for Petitioner 
Greater Boise Auditorium District 

NO·-----==----FILED AM. ____ P.M, ___ _ 

JAN 2 0 2015 
CHRISTOPHER D. RICI-I, C!erk 

By TENILLE RAD 
DEPt!TY 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

IN THE MATTER OF: 

GREATER BOISE AUDITORIUM 
DISTRICT, 

PETITIONER. 

) 
) Case No. CV-OT-2014-23695 

) 
) 
) 
) 
) 
) 

NOTICE OF FILING PETITION FOR 
JUDICIAL CONFIRMATION AND NOTICE 
OF HEARING THEREON 

___________ ) 

NOTICE IS HEREBY GNEN that Petitioner, Greater Boise Auditorium District, a 

public body organized and operating as an auditorium district pursuant to Idaho Code Title 67, 

Chapter 49 (hereinafter referred to as the "District") has filed its Petition for Judicial 

Confirmation in the above matter (the "Petition") pursuant to the Idaho Judicial Confirmation 

NOTICE OF FILING PETITION FOR JUDICIAL CONFIRMATION AND NOTICE OF HEARING 
THEREON- I 

05125.0016.7157048.3 
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Law, Idaho Code§ 7-1301 et seq., requesting a judicial confirmation and determination of the 

power and authority of the District to enter into a Lease Agreement (Annual Appropriation) (the 

"Lease Agreement") to finance the acquisition of certain condominium units containing a new 

ballroom facility, related kitchen and ancillary facilities along with related soft costs and 

equipment (the "Financed Project"), to improve and expand its existing convention center and 

public event facilities in downtown Boise known as the "Boise Centre," based on the finding that 

the Lease Agreement is not an indebtedness or liability prohibited under Article VIII, §3 of the 

Idaho Constitution. The initial term of the Lease Agreement will end at the conclusion of the 

District's fiscal year following commencement, and will be renewable for additional terms of 

one year only upon appropriation, budgeting and affirmative notice of the intent to renew the 

Lease Agreement by the District. The Petitioner estimates that the cost of the Financed Project 

will be approximately $19,091,084, plus related soft costs and equipment, for a total Financed 

Project cost of approximately $21,236,400, plus related reserves and financing costs. 

The District has entered into an agreement with the Urban Renewal Agency of Boise 

City, Idaho, aka Capital City Development Corporation (the "Agency"), pursuant to which the 

Agency agrees to assist with the financing of the Financed Project. The District and the Agency 

have agreed that the District will assign, and the Agency will accept the assignment of, the 

District's right to purchase the Financed Project under the master development agreement 

between the District and the developer of the Financed Project. The Agency intends to issue a 

lease revenue note (the "Note") to finance its purchase of the Financed Project. Once purchased, 

the Agency will then lease the Financed Project to the District pursuant to the Lease Agreement. 

The Note will be repaid by the District's lease payments under the Lease Agreement. The 

NOTICE OF FILING PETITION FOR JUDICIAL CONFIRMATION AND NOTICE OF HEARING 
THEREON - 2 ·-
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·' 

District will pay lease payments under the Lease Agreement using a portion of the annual 

receipts from hotel/motel room sales tax levied and collected by the District pursuant to Idaho 

Code Section 67-4917B. Once the Note is paid in full, the Lease Agreement terminates and the 

Financed Project may be purchased by the District for a nominal amount. 

The Lease Agreement is more particularly described in the Petition and Resolution of the 

District approving the Petition adopted on November 20, 2014 (the "Resolution"). Full and 

complete copies of the Petition, the Lease Agreement and the Resolution may be examined at the 

District's administrative offices located at 850 W. Front Street, Boise, Idaho. 

NOTICE JS FURTHER GIVEN that a hearing on the Petition shall be held on February 

25, 2015, at 3:00 p.m. in the District Court at the Ada County Courthouse, 200 W. Front Street, 

Boise, Idaho before the Honorable Lynn G. Norton. 

WITNESS my hand and the seal of the Court this 21) day of January, 2015. 

CLERK OF THE COURT 

CHRISTOPHER D. RtCH 

TENILLE RAD 
By: 

Deputy Clerk 

NOTICE OF FILING PETITION FOR JUDICIAL CONFIRMATION AND NOTICE OF HEARING 
THEREON-3 
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Idaho Statesman 
Get connected. Be engaged. I ldahoStatesman.com 

Customer Payor Customer 
HAWLEY TROXELL ENNIS HAWLE) HAWLEY TROXELL ENNIS HAWLE) 

Customer Account 
263959 

Customer Address 
PO BOX 1617,, 

BOISE ID 83701-1617 USA 
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208-344-6000 

Sales Rep. 
Jhlldreth@ldahostatesman.com 

Order Taker 
kschellenb@idahostatesman.com 

Payor Account 
263959 

Payor Address 
PO BOX 1617,, 

BOISE ID 83701-1617 USA 
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PO Number 
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Tear Sheets 
1 

Net Amount 
$1,732.50 

Tax Amount 
$0.00 

Payment Amt 

$0.00 

Ad Number 
0001528014-01 

Ad Size 
3.0 X 7.0000" 

Product Information 
Placement/Classification 

Position 
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B01-ldaho Statesman:Print: 
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Affidavits 
1 

Total Amount 
$1,732.50 

Amount Due 
$1,732.50 

Color 
Black+3 

#Inserts 

3 $1,732.50 

208·377-6200 I 1200 N. Curtis Road, Boise, ID 83701 
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Donald E. Knickrehm, ISB No. 1288 
GIVENS PURSLEY LLP 
601 W. Bannock Street 
Boise, ID 83702 
Telephone: (208) 388-1200 
Facsimile: (208) 388-1300 

Nicholas G. Miller, ISB No. 3041 
S.C. Danielle Quade, ISB No. 6363 

''"· 111 ( FILED 
P,M----

JAN 2 6 2015 
CHRISTOPHER D. MICH, Clark 

aySTACEVLAFFERTV 
DEPUTY 

HAWLEY TROXELL ENNIS & HAWLEY LLP 
877 W. Main Street, Suite 1000 
Boise, ID 83702-5883 
Telephone: (208) 344-6000 
Facsimile: (208) 954-5285 

Attorneys for Petitioner . 
Greater Boise Auditorium District 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

IN THE MATTER OF: ) 
) Case No. CV-OT-2014-23695 
) 

GREATER BOISE AUDITORIUM 
DISTRICT, 

) AFFIDAVIT OF LINDA K. ARMSTRONG, 
) AS A REPRESENTATIVE OF WELLS 

PETITIONER. 
) FARGO BANK, N.A. RE: PETITION FOR 
) JUDICIAL CONFIRMATION 

_______________ ) 
Linda K. Armstrong, being first duly sworn under oath, deposes and says: 

1. I am a Vice President/ Senior Relationship Manager for Wells Fargo Bank, N.A. 

("Wells Fargo") in the Wells Fargo Boise office. I graduated Summa Cum Laude from Idaho 

State University with a B.A. in both finance and management and organization and am an honors 

graduate of Pacific Coast Banking School through the University of Washington. I am a past 

President of the Idaho Chapter of Risk Management Associates and currently Chairman of the 

Board of a local non-profit, The Jesse Tree of Idaho. I have been employed by Wells Fargo and 

AFFIDAVIT OF LINDA K. ARMSTRONG, AS A REPRESENTATIVE 
OF WELLS FARGO BANK, N.A. RE: PETITION FOR JUDICIAL 
CONFIRMATION -1 

05125.0016.7216593.2 
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predecessor banking organizations in Idaho for approximately 30 years receiving several banking 

performance-based honors including the Commercial Banking Pinnacle Award in 2013. During 

my tenure I have served in branch management, commercial and agricultural lending, and credit 

administration (managing department level credit audits and credit due-diligence of several bank 

acquisitions). As Senior Relationship Manager, I handle government, commercial, public 

entities and complex corporate loan portfolios. 

2. This Affidavit is submitted as a representative of Wells Fargo Bank, N.A. in 

connection with the Petition for Judicial Confirmation (the "Petition") filed by Greater Boise 

Auditorium District (the "District"). Capitalized terms used in this Affidavit have the meaning 

assigned to such terms in the Petition. 

3. Wells Fargo has purchased bonds, notes and other obligations of public agencies, 

including leases and notes supported by lease payments, in which the obligation of the public 

agency is subject to the proviso that the public agency may renew its obligation on an annual 

basis through a decision to budget and appropriate funds for the expenditure in each year. In 

such transactions, Wells Fargo has accepted the risk that the public agency will not renew the 

lease or obligation. 

4. In October 2014, Wells Fargo received from the District and the Urban 

Renewal Agency of Boise City, Idaho aka Capital City Development Corporation (the 

"Agency") a request for proposals (the "RFP") to solicit interest from certain financial firms 

in financing the Financed Project. Wells Fargo responded to the RFP, resulting in the 

execution of a proposed term sheet, dated December 11, 2014, a copy of which is attached to the 

Petition as Exhibit C (the "Term Sheet"). 

AFFIDAVIT OF LINDA K. ARMSTRONG, AS A REPRESENTATIVE 
OF WELLS FARGO BANK, N.A. RE: PETITION FOR JUDICIAL 
CONFIRMATION - 2 
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5. The Term Sheet describes that the District's obligation to make payments under 

the Lease Agreement is subject to annual renewal and appropriation and that the District may 

terminate the Lease Agreement and its obligation to pay thereunder at the end of any annual term 

with no further obligation. Among the "Conditions Precedent to Closing" in the Term Sheet is 

"7) Receipt of Judicial Confirmation, satisfactory to Banlc, of the District's ability under the 

Idaho Constitution to enter into the Lease." 

6. The Term Sheet quotes an "indicative" interest rate for both a 7 year term--

2.25%-- and a 10-year term--2.65%. "Indicative" in this context means the rate of interest 

that Wells Fargo would propose if the financing was occurring under interest rate market 

conditions prevailing at the date of the Term Sheet. The Term Sheet provides for annual 

payments on the Note for a 7-year term of $1,472,089, and for a 10-year term of $1,528,900. I 

have reviewed Paragraph 27 of the Affidavit of Patrick Rice, filed in support of the Petition 

relating to the District's annual revenues. I have also personally reviewed the District's financial 

statements for fiscal year ended November 30, 2013. Historically, the District's annual revenue 

and income from hotel/motel room tax collections has been in excess of the amounts listed above 

as the annual payments the District would make under the Lease Agreement. 

7. Wells Fargo has reserved the right to make a final credit decision on the financing 

at the time the actual financing occurs, and the actual interest rates will be dependent on market 

conditions at the time the financing occurs. However, Wells Fargo has reviewed the Lease 

Agreement and acknowledges that the District has incorporated into the Lease Agreement the 

terms and provisions that Wells Fargo requires in connection with the purchase of the Note and 

such terms reflect the terms and provisions set forth in the Term Sheet. For example, the 

requirement for incurring additional indebtedness in Section 8.10 of the Lease Agreement was 

AFFIDAVIT OF LINDA K. ARMSTRONG, AS A REPRESENTATIVE 
OF WELLS FARGO BANK, N.A. RE: PETITION FOR JUDICIAL 
CONFIRMATION - 3 
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specifically negotiated by Wells Fargo with the Agency and the District in preparation of the 

Term Sheet. 

8. In addition, Wells Fargo acknowledges that certain provisions that relate to the 

central issue before the Court in ruling on the Petition-- namely, the annual appropriation feature 

of the Lease Agreement embodied in Section 5.1 of the Lease Agreement--cannot be altered. 

Wells Fargo will not require any additional condition or covenant in the Lease Agreement or any 

other documentation that would create obligations that extend beyond any fiscal year of the 

District. 

Further your affiant sayeth naught. 

C 

STATE OF IDAHO ) 
) ss. 

County of Ada ) 

~'~ • a K.Armst rrg 
Wells Fargo Bank,N.A. 
VP/Senior Relationship Manager 

,J2_ 
SUBSCRIBED AND SWORN before me this~ day of January, 2015. 

- ~ 
Notary Public for Idaho 
Residing at :SQ~ . .:CD 
My commission expir'es I /~/Z.&:>Z..O 

7 

AFFIDAVIT OF LINDA K. ARMSTRONG, AS A REPRESENTATIVE 
OF WELLS FARGO BANK, N.A. RE: PETITION FOR JUDICIAL 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this ,z¢~ay of January, 2015, I caused to be served a true 
copy of the foregoing AFFIDAVIT OF LINDA K. ARMSTRONG, AS A REPRESENTATIVE 
OF WELLS FARGO BANK, N.A. RE: PETITION FOR JUDICIAL CONFIRMATION by the 
method indicated below, and addressed to each of the following: 

John L. Runft, Esq. ____x_ U.S. Mail, Postage Prepaid 
Runft & Steele Law Offices, PLLC 
1020 W. Main St., Ste. 400 
Boise, ID 83702 

~ 

Hand Delivered 
__ Overnight Mail 
____x_ E-mail 
__ Telecopy 

Nicholas G. Miller 

AFFIDAVIT OF LINDA K. ARMSTRONG, AS A REPRESENTATIVE 
OF WELLS FARGO BANK, N.A. RE: PETITION FOR JUDICIAL 
CONFIRMATION - 5 
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Donald E. Knickrehm, ISB No. 1288 
GIVENS PURSLEY LLP 
601 W. Bannock Street 
Boise, ID 83702 
Telephone: (208) 388-1200 
Facsimile: (208) 388-1300 

Nicholas G. Miller, ISB No. 3041 
S.C. Danielle Quade, ISB No. 6363 
HAWLEY TROXELL ENNIS & HAWLEY LLP 
877 W. Main Street, Suite 1000 
Boise, ID 83702-5883 
Telephone: (208) 344-6000 
Facsimile: (208) 954-5285 

Attorneys for Petitioner 
Greater Boise Auditorium District 

FILED 
P.M----

JAN 2 6 2015 
CHRISTOPHER 0. P'IICH, Clerk 

r!y STACEY LAFFERTY 
DEPUTY 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

IN THE MATTER OF: ) 
) Case No. CV-OT-2014-23695 

GREATER BOISE AUDITORIUM 
DISTRICT, 

) 
) 
) 
) 
) 

AFFIDAVIT OF JOHN BRUNELLE IN 
SUPPORT OF PETITION FOR JUDICIAL 
CONFIRMATION 

PETITIONER. 
) 

__________ ) 

John Brunelle, being first duly sworn under oath, deposes and says: 

1. I am over the age of 18 years and competent to be a witness in the above-titled 

proceeding. 

2. I make this Affidavit in support of Greater Boise Auditorium District's verified 

Petition for Judicial Confirmation ("Petition"). I am and at all times relevant herein have been 

employed by the Urban Renewal Agency of Boise City, Idaho, aka Capital City Development 

AFFIDAVIT OF JOHN BRUNELLE IN SUPPORT OF PETITION FOR JUDICIAL 
CONFIRMATION - 1 
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Corporation (the "Agency") as the Executive Director of the Agency. I have served in this 

capacity for approximately a year and half. 

3. I make this affidavit based upon my own personal knowledge, which is in part 

based on a review of the records of the Agency that have been kept in the course of the Agency's 

regular business activity, of which I share custodianship. 

The Agency maintains records in the ordinary course of its business. These records 

include, but are not limited to, copies of agreements, court orders, legal documents, and other 

records relevant to the formation and continued operation of the Agency (the "Records"). The 

Records are made or filed at or near the time of each event recorded, by someone with personal 

knowledge of the events, or from information transmitted by someone with personal knowledge 

of the events, or from information transmitted by someone with personal knowledge of each 

event and a business duty to set forth information in a report or record. As the Executive 

Director of the Agency, I am directly and personally familiar with the system used to make and 

store the Records. I, as well as all of the employees and officers of the Agency, have a business 

duty to accurately set forth information in the Records that are part of the Agency's files; to set 

forth that information in the Records at or near the time of the occurrence; and to file all of the 

applicable Records in the Agency file related to the particular issue. The Records and 

information referenced in this Affidavit were obtained from the Agency files maintained in the 

ordinary course of the Agency's business, pursuant to the procedures and system set forth above. 

The Records were not produced in anticipation of trial, but instead were produced as part of the 

ordinary course of business. 

4. By virtue of my duties at the Agency, I am involved with the business operations 

and management of the Agency. 

5. The Agency is an urban renewal agency of the City of Boise City, Idaho, 

AFFIDAVIT OF JOHN BRUNELLE IN SUPPORT OF PETITION FOR JUDICIAL 
CONFIRMATION - 2 
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organized and operating pursuant to Title 50, Chapters 20 and 29, Idaho Code (the "Urban 

Renewal Law"). 

6. The Greater Boise Auditorium District (the "District") desires to enter into a lease 

agreement to finance the acquisition of condominium units containing a new ballroom facility, 

related kitchen and ancillary facilities along with related soft costs and equipment (the "Financed 

Project"), to improve and expand the Boise Centre which the District currently operates. 

7. In order to finance the purchase of the Financed Project, including all required 

reserves and financing costs, the District has contracted with the Agency. On or about December 

19, 2014, the District and the Agency entered into an Amended and Restated_ Development 

Agreement (the "Development Agreement") pursuant to which the Agency has agreed to employ 

certain of its statutory powers in connection with the financing of the Financed Project. A true 

and correct copy of the Development Agreement is attached as Exhibit A to the Petition. 

8. Pursuant to the Development Agreement, the District and the Agency have agreed 

that the District will assign, and the Agency will accept the assignment of, the District's right to 

purchase the Financed Project from K.C. Gardner Company, L.C. (the "Developer"), and, 

following successful completion of the Judicial Confirmation Proceedings, the District and the 

Agency will execute and deliver an Assignment and Assumption Agreement in substantially the 

form attached to the Development Agreement (the "Assignment") to so provide. In order to 

provide the funds needed for the Agency's purchase of the Financed Project, the Agency has 

agreed to issue a promissory note to Wells Fargo (the "Note"), as further described below. 

9. Using the proceeds of the Note, the Agency will purchase the Financed Project 

from the Developer pursuant to the Assignment and thereby the Agency shall become the owner 

of the Financed Project. 

10. Following the Agency's purchase of the Financed Project, the Agency will lease 

AFFIDAVIT OF JOHN BRUNELLE IN SUPPORT OF PETITION FOR JUDICIAL 
CONFIRMATION-3 ' 
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the Financed Project to the District under a Lease Agreement (Annual Appropriation) (the 

"Lease Agreement"). The Lease Agreement has been drafted and will be finalized following 

favorable ruling from this Court on the Petition. A true and correct copy of the proposed Lease 

Agreement is attached as Exhibit B to the Petition. 

1 l. The Note is payable by the Agency solely from lease payments paid by the 

District to the Agency under the Lease Agreement (the "Lease Payments"). The Note will be 

issued for an amount sufficient to provide funds to purchase the Financed Project, and the Lease 

Agreement, in turn, will provide for Lease Payments sufficient to enable the Agency to pay all 

principal and interest coming due on the Note. 

12. The Lease Agreement is subject to annual appropriation and budgeting of funds 

by the District. The initial term of the Lease Agreement begins on the "Commencement Date" 

as defined in the Lease Agreement and, if not renewed by the District, will end at the conclusion 

of the District's fiscal year, November 30, following the Commencement Date. The Lease 

Agreement is renewable by the District for subsequent one-year terms only upon 

appropriation, budgeting and affirmative notice by the District of its intent to renew the 

same. The District's exercise of its unilateral option to renew continues the Lease 

Agreement for an additional Renewal Term (as defined in the Lease Agreement) on the same 

terms, conditions and covenants. The Agency is bound by the Lease Agreement for as long 

as the District renews with no option to terminate except in the event of a default by the 

District. 

13. If the District renews the Lease Agreement for sufficient years that the Note is 

paid in full, the Lease Agreement terminates and the District has the right to purchase the 

Financed Project for a nominal sum. The District also has the right to purchase the Financed 

Project and thus terminate the Lease Agreement at any time upon payment of a purchase price 

AFFIDAVIT OF JOHN BRUNELLE IN SUPPORT OF PETITION FOR JUDICIAL 
CONFIRMATION - 4 
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equal to the unpaid principal and interest due on the Note. 

14. If the District elects not to renew the Lease Agreement for an additional Renewal 

Term (an "Event ofNonrenewal"), the Lease Agreement shall terminate on November 30 of the 

then current year and the District shall have no further indebtedness or liability thereunder. 

' . 
15. Pursuant to Section 8.12 of the Lease Agreement, the District shall commit 

$250,000 to a "Lease Contingency Fund" to serve as the sole source of payment for all claims of 
l 

the Agency under the Lease Agreement, including such claims as may survive the District's 

termination of the Lease Agreement. The Agency has no other recourse against the District 

except to such Fund. If funds remain in the Lease Contingency Fund five (5) years after the 

termination of the Lease, such funds shall be released to the District. 

16. Additionally, as required by Section 6.2 of the Lease Agreement, the District must 

maintain commercial general liability insurance occurrence coverage for the Financed Project. 

Accordingly, the District shall have insurance coverage for any incident occurring during the 

Lease Term (as defined in the Lease Agreement), even following an Event ofNonrenewal. 

17. In connection with the financing of the Financed Project, the Agency will grant to 

the District a separate and additional option to purchase the Financed Project for a nominal sum 

once the Note has been paid in full (the "Option"). The Option shall survive termination of the 

Lease Agreement in an Event ofNonrenewal. 

18. In October 2014, the District and the Agency jointly issued a request for 

proposals (the "RFP") to solicit interest from certain financial firms in financing the 

Financed Project. The request for proposals identified the transaction structure described 

above--i.e, that the Agency would issue the Note payable solely from the revenues derived 

from the District's Lease Payments under the Lease Agreement. As a result of the RFP, Wells 

Fargo Bank, N.A., Boise office ("Wells Fargo") proposed a term sheet, a true and correct copy of 

AFFIDAVIT OF JOHN BRUNELLE IN SUPPORT OF PETITION FOR JUDICIAL 
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~hich is attached to the Petition as Exhibit C (the "Term Sheet") specifying the terms and 

conditions upon which Wells Fargo would purchase the Agency's Note to provide financing for 

the Financed Project plus related reserves and financing costs. The Agency approved the Term 

Sheet and authorized the execution of the same at the meeting of its governing board held on 

December 15, 2014. 

19. The Term Sheet acknowledges that the District's payment of Rent (as defined in 

the Lease Agreement) is subject to annual renewal and appropriation and that the District may 

terminate the Lease Agreement at the end of any annual term with no further obligation. To 

secure repayment of the Note, the Agency will grant to Wells Fargo a Deed of Trust and 

Assignment of Rents ("Deed of Trust") which shall (a) assign to the bank the Lease Payments 

paid by the District under the Lease Agreement and (b) grant a first lien on the Financed Project, 

until the Note has been fully repaid. The Deed of Trust will be junior and subject to the Option 

held by the District. 

Further your af:fiant sayeth naught. 

STATE OF IDAHO ) 
) ss. 

County of Ada ) 

SUBSCRIBED AND SWORN TO before me this ~ay of January, 2015 . 

........... , ,, ,,, 
..,,,,, ~f OLLf:l' 1' 1,, 

'"~..._ v ••••••••• ")>L\ ,, 
~ :v ... ..v -.. 
IJl o~~RY • •• \ 
:t::)I~ \ : 
: : ,.-: • 5 . . - . . 
: \ C •o: 
\ • •• Pu~\.~ ... /~ I 

NotaryPubliforMaho . 
Residing at JZ-f N 9-H- S!-re.Lt-, Bv,se 

~ .. . ~ ~ My commission expires 8-17-2-0f] 
~.,. ·J')'_• ........ ~ ,t 

~;,,~ '°17'E -O~ ,,, .... 
. ,,,,, ......... ,,. 
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.. 

CERTIFICATE OF SERVICE 

--t ~ 

I HEREBY CERTIFY that on thisl~ day of January, 2015, I caused to be served a true 
copy of the foregoing AFFIDAVIT OF JOHN BRUNELLE IN SUPPORT OF PETITION FOR 
JUDICIAL CONFIRMATION by the method indicated below, and addressed to each of the 
following: 

John L. Runft, Esq. ___x_ U.S. Mail, Postage Prepaid 
Runft & Steele Law Offices, PLLC 
1020 W. Main St., Ste. 400 
Boise, ID 83702 

Hand Delivered 
__ Overnight Mail 
__x_ E-mail 
__ Telecopy 

N&Drli 
Nicholas G. Miller 

AFFIDAVIT OF JOHN BRUNELLE IN SUPPORT OF PETITION FOR JUDICIAL 
CONFIRMATION - 7 
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I' 

Donald E. Knickrehm, ISB No. 1288 
GIVENS PURSLEY LLP 
601 W. Bannock Street 
Boise, ID 83702 
Telephone: (208) 388-1200 
Facsimile: (208) 388-1300 

Nicholas G. Miller, ISB No. 3041 
S.C. Danielle Quade, ISB No. 6363 

NO. 

A.M. 
fl FILED ..,_. __ P.M ___ _ 

I 
JAN 2 6 2015 

CHAISTOPHER 0. fl!ICI-I, Clarh 
£5y STACEY LAFFe~TY 

O<'..PUTV 

HAWLEY TROXELL ENNIS & HAWLEY LLP 
877 W. Main Street, Suite 1000 
Boise, ID 83702-5883 
Telephone: (208) 344-6000 
Facsimile: (208) 954-5285 

Attorneys for Petitioner 
Greater Boise Auditorium District 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

IN THE MATTER OF: ) 
) Case No. CV-OT-2014-23695 
) 
) AFFIDAVIT OF DAVID WALi IN GREATER BOISE AUDITORIUM 

DISTRICT, ) SUPPORT OF PETITION FOR JUDICIAL 
) CONFIRMATION 

PETITIONER. ) 
_______________ ) 

David Wali, being first duly sworn under oath, deposes and says: 

1. I am Executive Vice President ofK.C. Gardner Company, L.C. ("Gardner") and I 

give this Affidavit in support of the Petition for Judicial Confirmation (the "Petition") filed by 

Greater Boise Auditorium District (the "District"). Capitalized terms used in this Affidavit 

have the meaning assigned to such terms in the Petition. 

2. Gardner has entered into an Amended and Restated Master Development 

Agreement dated November 20, 2014 (the "Gardner MDA") with the District under which 

AFFIDAVIT OF DAVID W ALI IN SUPPORT OF PETITION FOR JUDICIAL CONFIRMATION - 1 
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Gardner will build-to-suit certain condominium units containing a new ballroom facility, related 

kitchen and ancillary facilities along with related soft costs and equipment (the "Financed 

Project") in a new building, to be known as the "Centre Building," to the south of the existing 

U.S. Bank office tower. Gardner expects construction of the Financed Project to be completed in 

July 2016. 

3. Gardner is a full service real estate company specializing in the development of 

office, retail, industrial and medical buildings. For nearly 40 years, our founder, Kem C. 

Gardner, has been involved in such development. I have been employed by Gardner since 2013 

and have been a full time resident of Boise, Idaho since 1986. 

4. I was previously employed as the Director of Investments for Colliers 

International in Boise, Idaho. I have specific expertise related to Idaho commercial real estate 

transactions, including development of a variety of retail, office, medical, industrial, apartments 

and hospitality projects. I am the managing member of Wali Investments, which currently holds 

in excess of 500,000 square· feet in commercial properties, including interests in the following 

downtown Boise projects, 9th & Idaho, the Fidelity building, Eastman Retail, Hotel 43, 2nd 

Chance Materials, and Furness Building. 

5. I have reviewed the "Amortization" section of the Term Sheet attached as 

Exhibit C to the Petition relating to the projected annual Lease Payments by the District 

under the Lease Agreement. In my opinion, due to the size, configuration, and unique uses as a 

large commercial kitchen and ballroom, the annual Lease Payments for the Financed Project are 

below fair market value for comparable space. 

\\ 

\\ 
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Further your affiant sayeth naught. 

STATE OF IDAHO 

County of A\)A-

) 
) ss. 
) 

SUBSCRIBED AND SWORN TO before me this J:!;__ day of January, 2015. 

LAURA MONROE 
Notary Public 
State 01 Idaho 
' 

No~~ 
Residing at 015/?, ID 
My commission expiresv~flZ,D 
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' 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this~ day of January, 2015, I caused to be served a true 
copy of the foregoing AFFIDAVIT OF DAVID WALi IN SUPPORT OF PETITION FOR 
JUDICIAL CONFIRMATION by the method indicated below, and addressed to each of the 
following: 

John L. Runft, Esq. 
Runft & Steele Law Offices, PLLC 
1020 W. Main St., Ste. 400 
Boise, ID 83702 

__x_ U.S. Mail, Postage Prepaid 
Hand Delivered 

__ Overnight Mail 
_x_E-mail 

T 
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(to,:roJ ,, 
A"A-rJ I µIf / 
.;,..J· ,~ 

t/v1 /?;I) 
fAJ Donald E. Knickrehm, ISB No. 1288 

GIVENS PURSLEY LLP 
601 W. Bannock Street 
Boise, ID 83702 
Telephone: (208) 388-1200 
Facsimile: (208) 388-1300 

Nicholas G. Miller, ISB No. 3041 
S.C. Danielle Quade, ISB No. 6363 
HAWLEY TROXELL ENNIS & HAWLEY LLP 
877 W. Main Street, Suite 1000 
Boise, ID 83702-5883 
Telephone: (208) 344-6000 
Facsimile: (208) 954-5285 

Attorneys for Petitioner 
Greater Boise Auditorium District 

JAN 2 6 20\5 
CHPUSiOPHER O. l!llCH, Clerk 

ay STACEY LAFFt:RTV 
OC?UTV 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

IN THE MATTER OF: 

GREATER BOISE AUDITORIUM 
DISTRICT, 

PETITIONER. 

) 
) Case No. CV-OT-2014-23695 
) 
) 
) 
) 
) 
) 

AFFIDAVIT OF PATRICK RICE IN 
SUPPORT OF PETITION FOR JUDICIAL 
CONFIRMATION 

_______________ ) 
Patrick Rice, being first duly sworn under oath, deposes and says: 

1. I am over the age of 18 years and competent to be a witness in the above-titled 

proceeding. 

2. I make this Affidavit in support of Greater Boise Auditorium District's verified 

Petition for Judicial Confirmation (the "Petition"). I am and at all times relevant herein have 

been employed by the Greater Boise Auditorium District ("the District") as the Executive 

Director of the District. 
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3. I make this Affidavit based upon my own personal knowledge, which is in part 

based on a review of the records of the District that have been kept in the course of the District's 

regular business activity, of which I share custodianship. 

The District maintains records in the ordinary course of its business. These records 

include, but are not limited to, copies of agreements, court orders, legal documents, and other 

records relevant to the formation and continued operation of the District (the "Records"). The 

Records are made or filed at or near the time of each event recorded, by someone with personal 

knowledge of the events, or from information transmitted by someone with personal knowledge 

of the events, or from information transmitted by someone with personal knowledge of each 

event and a business duty to set forth information in a report or record. As the Executive 

Director of the District, I am directly and personally familiar with the system used to make and 

store the Records. I, as well as all of the employees and officers of the District, have a business 

duty to accurately set forth information in the Records; to set forth that information in the 

Records at or near the time of the occurrence; and to file all of the applicable Records in the 

District file related to the particular issue. The Records and information referenced in this 

Affidavit were obtained from the District files maintained in the ordinary course of the District's 

business, pursuant to the procedures and system set forth above. The Records were not produced 

in anticipation of trial, but instead were produced as part of the ordinary course of business. 

4. By virtue of my duties at the District, I am intimately involved with the business 

operations and management of the District. 

5. The District is a public body organized and operating as an auditorium district 

pursuant to Idaho Code Title 67, Chapter 49 (the "Act"), and as such is a "political 

subdivision" within the definition contained in Idaho Code § 7-1303(6). The District was 

formed effective June 9, 1959 by the vote of the electorate of Ada County and encompasses the 
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boundaries of approximately the city limits of the City of Boise, the City of Garden City and 

portions of the City of Meridian and the City of Eagle, and of Ada County lying east of Eagle 

Road, south of Floating Feather Road, west of the conjunction of Warm Springs A venue and 

Gowen Road, and north of Columbia Road. The population served by the District is greater than 

25,000. 

6. In accordance with Section 67-491 ?B of the Act, the District levies and collects 

hotel/motel room sales tax in the amount of five percent (5%) of the receipts derived from 

hotels and motels within the District (the "Room Tax"). 

7. The District currently operates the Boise Centre, an 85,000 square foot 

convention center and public event facility in downtown Boise. 

8. The District desires to enter into a lease agreement to finance the acquisition of 

condominium units containing a new ballroom facility, related kitchen and ancillary facilities 

along with related soft costs and equipment (the "Financed Project"), to improve and expand the 

Boise Centre. 

9. The District has entered into an Amended and Restated Master Development 

Agreement dated November 20, 2014 (the "Gardner MDA") with K.C. Gardner Company, L.C. 

(the "Developer") under which the Developer will build-to-suit the Financed Project as 

condominium units in a new building, to be known as the "Centre Building," to the south of the 

existing U.S. Bank office tower. 

10. Pursuant to the Gardner MDA, upon satisfaction of certain conditions, including 

agreement on the final design and specifications, and the guaranteed maximum price, which 

agreement is estimated to occur in May 2015, the District will enter into a purchase agreement 

with the Developer for the purchase of the Financed Project (the "Purchase Agreement") under 

which the District will be obligated to purchase the Financed Project upon, but not before, 
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completion of construction. The District expects construction of the Financed Project to be 

completed in July 2016. 

11. Although the District has sufficient funds available to acquire the subject 

facilities, the District desires to retain said funds in its general account and instead finance the 

purchase. In order to finance the purchase of the Financed Project, including all required 

reserves and financing costs, the District has contracted with the Urban Renewal Agency of 

Boise City, Idaho, aka Capital City Development Corporation (the "Agency"). On or about 

December 19, 2014, the District and the Agency entered into an Amended and Restated 

Development Agreement (the "Development Agreement") pursuant to which the Agency has 

agreed to employ certain of its statutory powers in connection with the financing of the Financed 

Project. A true and correct copy of the Development Agreement is attached as Exhibit A to the 

Petition. 

12. Pursuant to the Development Agreement, the District and the Agency have agreed 

that the District will assign, and the Agency will accept the assignment of, the District's right to 

purchase the Financed Project under the Purchase Agreement, and, following successful 

completion of the Judicial Confirmation Proceedings, the District and the Agency will execute 

and deliver an Assignment and Assumption Agreement in substantially the form attached to the 

Development Agreement (the "Assignment") to so provide. In order to provide the funds needed 

for the Agency's purchase of the Financed Project, the Agency has agreed to issue a promissory 

note to Wells Fargo (the "Note"), as further described below. 

13. Using the proceeds of the Note, the Agency will purchase the Financed Project 

from the Developer pursuant to the Assignment and thereby the Agency shall become the owner 

of the Financed Project. 

14. Following the Agency's purchase of the Financed Project, the Agency will lease 
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the Financed Project to the District under a Lease Agreement (Annual Appropriation) (the 

"Lease Agreement"). The Lease Agreement has been drafted and will be finalized following 

favorable ruling from this Court on the Petition. A true and correct copy of the proposed Lease 

Agreement is attached as Exhibit B to the Petition. 

15. The Note is payable by the Agency solely from lease payments paid by the 

District to the Agency under the Lease Agreement (the "Lease Payments"). The Note will be 

issued for an amount sufficient to provide funds to purchase the Financed Project, and the Lease 

Agreement, in turn, will provide for Lease Payments sufficient to enable the Agency to pay all 

principal and interest corning due on the Note. 

16. The Lease Agreement is subject to annual appropriation and budgeting of funds 

by the District. The initial term of the Lease Agreement begins on the "Commencement Date" 

as defined in the Lease Agreement and, if not renewed by the District, will end at the conclusion 

of the District's fiscal year, November 30, following the Commencement Date. The Lease 

Agreement is renewable by the District for subsequent one-year terms only upon 

appropriation, budgeting and affirmative notice by the District of its intent to renew the 

same. The District's exercise of its unilateral option to renew continues the Lease 

Agreement for an additional Renewal Term (as defined in the Lease Agreement) on the same 

terms, conditions and covenants. The Agency is bound by the Lease Agreement for as long 

as the District renews with no option to terminate except in the event of a default by the 

District. 

17. If the District renews the Lease Agreement for sufficient years that the Note is 

paid in full, the Lease Agreement terminates and the District has the right to purchase the 

Financed Project for a nominal sum. The District also has the right to purchase the Financed 

Project and thus terminate the Lease Agreement at any time upon payment of a purchase price 
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equal to the unpaid principal and interest due on the Note. 

18. If the District elects not to renew the Lease Agreement for an additional Renewal 

Term (an "Event of Nonrenewal"), the Lease Agreement shall terminate on November 30 of the 

then current year and the District shall have no further indebtedness or liability thereunder. 

19. In order to ensure that all of its obligations under the Lease Agreement are 

terminated in an Event of Nonrenewal, the District, by Resolution of its Board dated December 

18, 2014 and as required by Section 8.12 of the Lease Agreement, has set aside, pledged and 

committed the amount of $250,000 to be held in a "Lease Contingency Fund" as the sole source 

of payment for all claims of the Agency under the Lease Agreement, including such claims as 

may survive the District's termination of the Lease Agreement. The Agency has no other 

recourse against the District except to such Fund. If funds remain in the Lease Contingency 

Fund five (5) years after the termination of the Lease, such funds shall be released to the District. 

A true and correct copy of the Resolution of the District setting aside funds is attached hereto as 

Exhibit A. 

20. The District has additionally set aside, pledged and committed $100,000 to the 

Lease Contingency Fund to be held as the sole source of payment for all claims of Wells Fargo 

(as defined below) relating to the Financed Project (the "Bank Contingency"). The Bank 

Contingency differs from the amounts held in the Lease Contingency Fund for the claims of the 

Agency in that it does not survive termination of the Lease Agreement. 

21. The District maintains commercial general liability insurance occurrence 

coverage for all facilities owned and leased by the District. Said coverage will specifically 

include the Financed Project, as required by Section 6.2 of the Lease Agreement. Accordingly, 

the District shall have insurance coverage for any incident occurring during the Lease Term (as 

defined in the Lease Agreement), even following an Event of Nonrenewal. 

AFFIDAVIT OF PATRICK RICE IN SUPPORT OF PETITION FOR JUDICIAL CONFIRMATION - 6 
05125.0016. 7106042.3 



000375

22. In connection with the financing of the Financed Project, the Agency will grant to 

the District a separate and additional option to purchase the Financed Project for a nominal sum 

once the Note has been paid in full (the "Option"). The Option shall survive termination of the 

Lease Agreement in an Event of Nonrenewal. 

23. In October 2014, the District and the Agency jointly issued a request for 

proposals (the "RFP") to solicit interest from certain financial firms in financing the 

Financed Project. The request for proposals identified the transaction structure described 

above--i.e, that the Agency would issue the Note payable solely from the revenues derived 

from the District's Lease Payments under the Lease Agreement. As a result of the RFP, Wells 

Fargo Bank, N.A., Boise office ("Wells Fargo") proposed a term sheet, a true and correct copy of 

which is attached to the Petition as Exhibit C (the "Term Sheet") specifying the terms and 

conditions upon which Wells Fargo would purchase the Agency's Note to provide financing for 

the Financed Project plus related reserves and financing costs. The District ratified the execution 

of the Term Sheet at the meeting of its Board held on December 18, 2014. 

24. The Term Sheet acknowledges that the District's payment of Rent (as defined in 

the Lease Agreement) is subject to annual renewal and appropriation and that the District may 

terminate the Lease Agreement at the end of any annual term with no further obligation. To 

secure repayment of the Note, the Agency will grant to Wells Fargo a Deed of Trust and 

Assignment of Rents ("Deed of Trust") which shall (a) assign to the bank the Lease Payments 

paid by the District under the Lease Agreement and (b) grant a first lien on the Financed Project, 

until the Note has been fully repaid. The Deed of Trust will be junior and subject to the Option 

held by the District. 

25. The District intends to maintain its current ballroom and kitchen facilities at the 

Boise Centre. Thus, even in the event it chooses not to renew the Lease Agreement, the District 
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will be able to continue to operate its convention center facilities as they are currently being 

operated at the Boise Centre. 

26. The District has not held an election to obtain voter approval of the District's 

authority to enter into the Lease Agreement and related documents because the Lease Agreement 

does not obligate the District beyond its current fiscal year. 

27. The historical Room Tax receipts of the District, as shown on the District's 

financial statements, are as follows: 

Annual Tax Revenues 
Fiscal Year (Audited Financials) 

2014 $4,794,oor 
2013 $4,465,664 
2012 $4,117,700 
2011 $3,694,484 
2010 $3,471,448 

*unaudited 

The District estimates annual receipts from the Room Tax to be approximately $4,889,858 in 

fiscal year 2015, based on historical occupancy of hotels in the District and without the addition 

of any hotels within the jurisdictional boundaries of the District. 

28. I have reviewed the Term Sheet attached as Exhibit C to the Petition relating 

to the projected annual Lease Payments by the District under the Lease Agreement. The 

historical and projected Room Tax receipts of the District significantly exceed the projected 

annual Lease Payments set forth in the section of the Term Sheet titled "Amortization." 

29. The District estimates that the cost of acquiring the Financed Project will be 

approximately $19,091,084, plus related soft costs and equipment, for a total Financed Project 

cost of approximately $21,236,400 plus related reserves and financing costs. 

\\ 

\\ 

AFFIDAVIT OF PATRICK RICE IN SUPPORT OF PETITION FOR JUDICIAL CONFIRMATION - 8 
05125.0016.7106042.3 



000377

Further your affiant sayeth naught. 

STATE OF IDAHO ) 
) ss. 

County of Ada ) 

SUBSCRIBED AND SWORN TO before m this 2_ day of January, 2015. 

---- --~~-~=-.. ---- ~~ 
~ -: . . . , · i Res1dmg a~ . . , 
.-.... 1r,, 1ct1,··__ _ __ _J My comm1ss1on expires 7(3/")J)~ 

~~--..."CZ"~-...-~---
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this~~ of January, 2015, I caused to be served a true 
copy of the foregoing AFFIDAVIT OF PATRICK RICE IN SUPPORT OF PETITION FOR 
JUDICIAL CONFIRMATION by the method indicated below, and addressed to each of the 
following: 

John L. Runft, Esq. 
Runft & Steele Law Offices, PLLC 
1020 W. Main St., Ste. 400 
Boise, ID 83702 

___x_ U.S. Mail, Postage Prepaid 
Hand Delivered 

__ Overnight Mail 
_K_E-mail 
__ Telecopy 

/)tJJlfi-
Nicholas G. Miller 

AFFIDAVIT OF PATRICK RICE IN SUPPORT OF PETITION FOR JUDICIAL CONFIRMATION -
10 

05125.0016. 7106042.3 



000379

EXHIBIT A 

[Resolution of the District setting aside funds] 

EXHIBIT A 
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,r 

A RESOLUTION OF. iI·IE BOARD OF DIRECTORS OF GREATER BOISE 
AUD!TORWM _bISTRIC'l\ · JvIAKING FlNDThTGS AND PEC~ARATIONS 
Wti'H RESPECT TO CQMMlTJ'ING CERTAIN FUNDS OF THE DlSTRJCT; 
AND,PROVIDINdFOR RELATED MATTERS ' . . .. . .. 

- . - - -- . - ~ -: . -~ ·- ' ~ ~- ' 

WHEREAS, dieater Boise Auaito1'ium District ·<the ,·ibistrici") is in auciifoi·iuin district 
organized_and ope(ating·pur~uaqt to Title 67, chapter 49 of the Idaho Code, as amended; 

' .... • - .. " - • ,, -· ,...,_ •• , ' - ,., ' - ~. •• .. ' ··--~ • • , ;,- • ~ ._~ ,. ·"" • ,•, a, .. 

,WiiEREA$> ori_ November· 20! 20~4 .. a,fte1; jJl1~1ic: hearing·;. th~, _Disttjct. aijopted ... a 
resolutio1,1 aut,llori_zipg filing of a new Petitton for Judicial Collfirmation w1der TiUe 7, 
Chapter 13 of the ·1dahq Code,' ·to c6nfirn1 the power of the Disfrict to ~nter into a lease 
agreement; as revised (the liRcvised Lease")· with the Urban R~newal Agency· 'of Boise 'city: 
IdaJ19, aJs_a 9apit~ C!tY J?evelbpJ?ent Corporat!9rt (tl~e ~'A~ei:l~i} · · 

Wl·IEREA.S, ori N oven1b~i· 20, 2014,. the ~oard of .DJr~ctois i:>r tn~ Pistriqt (ih:e· "Boai;d"~ 
adopted the Districfs 2014-2015 fiscal year budget providing for amo1.1nts adequate to sati.s(y.the 
vadou~ fu~9 co~1pnitm.ents.described ~1i thls !<e~ohit~oi:i; · · · · · · · 

WHEREAS, the Board previously a.pprovea ~ .dcvefopment a·greemei1t that ·was entefed 
.into on Jurie, 9, ·2014 '(the "Developn;ierit Agteement"), .. between_ the District :and the Agency, 
piovld,ing for, -~inong'.pthe! t\}ipgs, (a) Jh~ apquisiti~n \~f~e~huri 1COtidoini.nimn U~liJ~ ~9ntainipg a 
new ballroom facility, related kitchen, and ancillary faci.Iittes in tlw Centre Building to be 
·c<;nistrubted ·sotith of ·the existing U.S. ;B~iik qffice. t9wer in close proximity 10· 'the :nistribt's 

- • ' - • • .. \ " • • • • ~ .,. • • A t ~ ;, • • " • • ,, ~ > •. • ; ' ~- ~ ' • ' ' : ,i, ~ I;,.,_ 

~xis.ting facilities. to be operated bY, the District1 along with. relateq soft costs ~and ~equipm9.iit 
( cc;>ll~cti veiy, the "Financed J>rojecf), and }:elated ,:eserves and financing costs, (b) the role qf the 
f).gency 'a§' a, conduit issu~r' ( c) paynient of expens~s, ·aii'd ( cl) th,e 'ju~ici~ .confi~inatiori· proce~s 
~nd related matters; 

\VHEREAS, the I?istdct approved cettai_n revisi_ops tq the Devel~pment Agreement (the 
"Aineiicied and Restated Developmept 1-\greeinent"f at its October 15, 2014 meetipg,. togetl:}_er 
with such -~fianges thereto approve~ by the ·:soard ·chairman and Executive Ofrector as sball be 
~e~ded prior ·to. th~ 'execuUon_· thereqf, and'iui}i9die_q th~ Bci~d Chajrin·~~ and ijx~cµtive 
Director to execute the ·same; 

· WBEREA.S, under the Amended and Re~tated Development A.greement the Districi has 
agreed ttj assign_ t_o th~ .Agency the))istrict' s. right tq_ p\lrchase :~1e .Fina.need Project, and _pas 
re_quested that the Agency issue .a lease rev~nue Nate' s~cured by lea!ie payments under the 
ll_~vised Lea$e (~he, "Note") in an, amount $\lfficient to a9quir~ 'the Financed Project_ and to pay 
the costs of issuing the Note; 
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yYII_EReASj ·t,M Ainiiided_ aJld. ~es,tateq peve~op.tii_e11t Agree~nen_t ·ciufa foi tlie,r>ts-trlcl to 
preseptiy budge_t .and conm,ut $250,000 :to be held in·· a. con'tingency ·fl!n.d (the ·~·con_ting~ncy 
'F1/nci") :as· U-ie §Ole source o_f. i?:ayineht fo~· cl~1n~ o{ thci°Agenc"y lll)d~r tl)e Amin_ded_ and Re$·t~fod 
::bevelopnient Agteeiiient; 

'- -.,\ 

• ' • " , - , ... , "'• - • • ,, ' ~ t 

WHEREAS, the Revis~d. Lease ·9alls for the·p1strict,.fo -presently budget and. commit 
,$250,000 _tQ be beld in, ,a .{u°n.d tctbe c'~iled \he "Lease 'c_qnti_ngeri,cy Fund" !as the soie SQlH:Ce of 
payment for all claims of t11e ,A.-gency -~nder the Revised iease1 ·including sucp. clajiris as may 
sutvjve.tlie District's tcii"rninatioi1 ·of.the Revised Lease;. . - ". . .. - . . - .... 
. ' . ,, .. . ~" . . . .. . . · ... ~ -, ·-- ' ··~ '• ' 

WHEREAS, the nfstrict desires to set aside,_ commit and pledge funds nqw existing in its 
gen_er~ ope~~t!ng ~cco_u1:1t, fo -the _ariioun~ of §iso,_ooo for t~~ purp-~s(? P( .fe~tfafyi_ng the 
'Conting~ticy' Fim'(l and, i1pon· ex~¢uticin· of tbe Revised Lease, 'fuiiding. the Lease ,Contingency 
~~ ~ 

)VIiEREAS, the Ame119ed and _Restated pevelop.111en·t Agteem..ent calls for ~he District to 
pre$,eqtly budget and conmut $lf3:ooo in a}und to be·cal_Jecf the ''Expens-es Fu'nd;;.to be held by 
~he D~~t#ct a_s the :so_l~ souf'ce, of pay~~nt for, ~ti :~ea~onaWe and ;rteces~aty" ou~-of.-po_cket ccjsts, 
exp~nses · and fees, ~nct~tied by the_ Agency from Jttn~ 9, .20~4 'through the_ effec~iye dat~ of tb~ 
Revised Lease directly in connection. with the issuance of the Note and the Financed Project; 

~ ' : \ . . . , 

WHEREAS, the District desh'is fo set aside, conimit and pledge funds now existing in its 
gen~fa1 operating account .iri the amount oi $i23iooo 'ror the purpose or satisfying .the Expenses 
fund; · · · 

_ V(EiEREAS, 't_~e-Dis~,tict and'the Agen_cy ·sought pfupc>'s'al_s .tfoin certain'b~~i}<'.s t6 purcha$e_ 
tne Not~ and recej_ved a n1,1mber of respons·~s; · 

WHEREAS, th~_District hasieceived ;a lerm :sheet fion:,,'W~lls Fargo Bank (the··iBan.k") 
~etting forth certain forms and conditions for the Bank's purchase of the Note. (the '''Term 
Sheet");_ · ' 
:~ ~ ... ' _,. 

_ W~REAS·, the Term She~t calis for the District 'fo' pay ·a11 fees ~d e~pcnses relating to 
~he pr~paration of -the financing documentation for the Financed Project, wpet)'ler or not the 
t_ransac~ion is execute~, as Jncurred up to ·a ni~imum ~m9unt of $60;o_o_o (tl{e ''Docuni.entation 
Contin~ency") ;· 

W_HEREAS_, the Term Sneet·cap$ th_e District'~ poterttiai obligation for Bank.fees, c~sts! 
expenses, Josses _and liabilitie~ re~ating specifically fo the_· financed Project at $100,000 .in ·th~ 
ev~nt the Revised Lease is executed (the :"Bank Lease Contingency"), and the Revised Lease 
calls fof the District to ·pres·eptly budget and commit $100,000 fo be' held in the Lease. 
Contingericy Fund ~ts the sole, source of payment for the· B aruc Lease Ccintlngenci; -

RESOLUTION - 2 
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WHEREf>.S, t~~ P~str.Jq~ .desires tq:·syt a$i.d,e, com.ml,t and piedge fu'nds now exi~ting ~n. it~· 
geiieiai operatihg ~ccount hi the an16u11t of .$6070.00· for 'the pu~pose of :satisfyin_g 'the 
Docunient~tioii Contingency; ·, · 
,,- ' ·" • ! ~ • 1 r ', • ) ~ 

'wHE'.R$A_S, the bistdct desires Jq. sit itside, commit anci p1'e:p.g~ funds nqw :e~isting i.~ 
it~ gep,eral operating ac~oun.t in: the .amoimJ ·of ·$100,000 for the p1,1rpose of s&ti~fyipg the B~k 
Leise ConUngency; . . . . . · - · . . 

. . WB:ElIBAS; the District''s 11iuiudited balance slieet for Fiscal Year 2014, attached as 
Exhib.it A l1eteto, ~l~ows an UI}_assigned .p_c;nt~~p of i~~ fund b~ta1~.ce Jn the a1~o~mt of $? ,7?_6,875 
and cash :and casb ·egi.1i_yc4epts _iii the atJlOU_nt of :$~,481,45_6, path of which ·~e Well in exc~ss of 
the amounts Ji>roposed to be.committed'.in this Resoiution;. and 

WHEREAS; 'the. Bciard has hroaa jfowers under Section 67-4912 to exercise iiian.agement 
arid cohtrol oi the business :arid-affairs of the District,inclucting pow·ers ·necessary or irtcictentai to, 
or i~plied ~r~rt1,. its sp~~ifil? ppWefS. 

NO.W, TI-Qn~iF<)Rij:, IT JS RE$0:f.iYED lfY -Tl(Jt 130,A~D A$-_FOLLOW$:: 

$ecti~n L In the succeeding sectibI)S ?! thi~ -~esoluti<:>n; the Di~frict is authori~1ng t'J?.e 
desig1iati611, 901111hitnient ~nd pledge of its fu~1ds '19~ ·existing ,in_ its gei1eral operating account 
foi' specific purposes'. In e·ach case, the pm}pose, aiici intent ·of the District is that the funds once 
designated anq_set a$1de by this Resolutioil_ shall be cominitted to. the purpose described and for 
no qther.pi'.1rp9se dtJring the pei'io:d of time descrJbed in s~ch_ sectipn. _Follo\,ving.the· expiration of 
the. designation; any funds .so reserved shall he returned lo the general operating 'fund·s of the 
Djstrict to be used for any 1awful purpose._ .. , . 

• :t'. -- - • ' • • ··- ... •• " 

, .. _ Section 2; Tfie District ,_sii"iV set aside, ·commit and pledge fund~ in . the amount of 
· $250,000 fof' the purpose of satisfying the Contingency FtJnd. Th~ designation in this -Section 2 
$h_au t,!lkb ~fleet on the fiate :heieot~ Ai such "tiine as the· Agenc'y Spall execute th~ Rev)ied L~ase, 
the reservation of funds fo this Section 2 shall convert into a reservation of fund.s :fo satisfy 
funding ,the ,_Lease Continge1i~y fu_ilci. Iii the ev~nt that the fl;md~ exi_sting in lhe. Qp~tinge_11cy· 
Fund 'at the 'time of execution of the Revised L~ase· are ,insufficient to fully fund the Lease 

' ' • '. •• • • • ,J ' ··- • • ·, • .. • ' • • . -

Contingency Fund, the District shall set ·aside, co~nmit and pledge. additional funds a$ necessary 
to bring the_ baiance of the Lease· .Con~ingency fµ_il? to $250,000. If (a) th~ Agency is~u~s tl~e. 
Note, at :stich tinie as tJ1e Note shall be paid in full, oi· (b j 'the District deterrnines fo not ente~ into 
the :Revis~d Le~~e an4 gives· notice of ~qch dete:rmi~ation ~~ the Agen~y, the res.etvatioh of funds 
hi iJ1i~ __ ~eqtioi1 2 ·shat~ '¢xpire' and )2e pf rio further force and effect:. . . .. . - . . . . 

s'ection'3. The D)s_irict shall set aside~ co111Dtlt and pledge fuq.ds in the .amount of 
$123_.000 for the pu!pq~e .of s~t~sfying the Expenses Fund. The des~gnatio11 iµ this Section ,3 shall 
take effect on the date hereof. At such tin:i,e as the Agericy shall acquire the Financed Project 
With the proceed·s of the sal~ of· the Note, the teservation of fund·s in this Section .3 shall expire 
and tie of no furth~r f oi:ce 'a,nd effect. .. , ' ' ' . , .. ~ . . . . 

. . 

RESOLUTION - 3 
- . . . 
. 05125.0016.7117484.7 
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Section 4. The District $hall set aside, commit and pledge funds in tbe amount of 
$60,000 for the purpose of satisfying the Documentation Contingency. The designation in this 
Section 4 shall take effect on the date hereof. If (a) the Age~cy issues the Note, or (b) the 
District' deterinines to not entei· into the Revised tease and gives notice of such determinatio11 to 
the Bank, the reservation of funds in this Section 4 s·hall expire and be of ,no further force and 
effect. 

Section 5. The District shall set. aside, commit and pledge funds in the amount of 
$100,000 for the purpose of satisfying the Bank Lease Contingency. The designation in this 
Section 5 shall take effect on the dl:lte the District executes the Revised Lease and the Agency 
issues the Note. The reservation of funds in this Scctio.Q. 5 shall expire and be of no further force 
and. effect at the end of any lease ten:n following _an .Event 9f Nonrenewal by the District under 
the Revised Lease. 

Secti_on 6. The District shall est,ablish a sepatate banking account and deposit the fund~ 
.commit~ed under this Resolution into said account. 

Section 7. If any section, paragraph, clause or provision of the foregoing resolutions shall 
for any reason be held to be invalid or unenforceable, the invalidity or unenfoiceability of such 
section, paragraph, clause or provision shall not affect any of the remaining ptovisions of the 
resolutions. 

PASSED AND ADOPTED by Greater Boise A1iditorium District o·n December 18, 2014. 

APPROVED ANP EXECUTED by the Chairman of the Board of Directors of the 
District, and attested by the Executive Director or the Secretary of the Board of Dfrectors of the 
District, on this 18th day of December 2014. 

APPROVED: 

ATTEST: 

By:~~ 

RESOLUTION - 4 
05125.0016.7117484.7 
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Assois 
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~\\\ \ JOHN L. RUNFT (ISB # 1059) 
\j'\r) JON M. STEELE (ISB # 1911) 

CHRISTOPHER D. RICH, Clerk 
&; KATRINA HOLDEN 

DEPUTY 

_ \1--" \S RUNFT & STEELE LAW OFFICES, PLLC 
'L 1020 W. Main Street, Suite 400 

Boise, Idaho 83702 

,,, .J 

Phone: (208) 333-8506 
Fax: (208) 343-3246 
Email: JRunft@runftsteele.com 

Attorneys for David Frazier 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

IN THE MATTER OF: 

GREATER BOISE AUDITORIUM 
DISTRICT, 

Petitioner. 

) 
) Case No. CV OT 1423695 
) 
) AMENDED STIPULATION RE: BRIEFING 
) SCHEDULE 
) 
) 
) 

Petitioner, Greater Auditorium District (the "Petitioner"), and respondent, David R. 

Fraizer (the "Respondent"), by and through their re~pective attorneys of record, herby stipulate 

and agree as follows: 

1. Hearing on the Petit~oner's Petition for Judicial Confirmation (the "Hearing") has 

been set for February 25, 2015 at 3:00 p.m. before the Honorable Lynn G. Norton. 

2. The memoranda and affidavits in support of the Petition for Judicial Confirmation 

("the Supporting Pleadings") were filed with the Court and were received by the 

Respondent on January 26, 2015. 

3. It shall not be necessary for Respondent to file any memoranda and/or affidavits in 

response to the Petition for Judicial Confirmation (the "Petition") and the Supporting 

AMENDED STIPULATION RE: BRIEFING SCHEDULE- Page 1 

ORIGINAL · 
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.. . 

Pleadings (the "Responsive Pleadings"), but if Respondent elects to do so, said 

Responsive Pleadings shall be filed with the Court and served so that they are 

received by the Petitioner no later than February 13, 2015. 

4. Any memoranda and/or affidavits in reply to the Responsive Pleadings shall be filed 

with the Court and served so that they are received by the Respondent no later than 

February 20, 2015. 

5. Except as to the matters set forth herein, the Idaho Rules of Civil Procedure shall 

govern in matters of pleading and practice. 

6. Nothing herein shall bind or prejudice any respondent not a party to this Stipulation. 

DATED this 10th day of February, 2015. 

RUNFT & STEELE LAW OFFICES, PLLC 

AMENDED STIPULATION RE: BRIEFING SCHEDULE- Page 2 
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.. 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on this lOthday of February 2015, a true and correct 
copy of the foregoing AMENDED STIPULATION RE: BRIEFING SCHEDULE, was served 
upon opposing counsel as follows: 

Donald E. Knickrehm 
Givens Pursley LLP 
601 E. Bannock St. 
Boise, ID 83702 
F: (208) 388-1300 

Nicholas G. Miller 
S.C. Danielle Quade 
Hawley Troxell Ennis &·Hawley LLP 
877 W. Main St., Suite 1000 
Boise, ID 83702-5883 
F: (208) 954-5285 

\_ 

US Mail --
--Personal Delivery 
_..._X-=-Facsimile 

US Mail 
__ Personal Delivery 

X Facsimile -~ 

RUNFT & STEELE LAW OFFICES, PLLC 

AMENDED STIPULATION RE: BRIEFING SCHEDULE - Page 3 



000388

NOY~
Jtn1n-e 
?/17 ,,s-~IJ 

JOHN L. RUNFT (ISB # 1059) 
JON M. STEELE (ISB # 1911) 

NO-----,,,==--r---:=::-::::;,,-
FILE~ 1.: ~s A.M. ____ _. .!:::I 

FEB 13 2015 
CHRISTOPHER D. RICH, Clerk 

By SANTIAGO BARRIOS 
DEPUTY 

RUNFT & STEELE LAW OFFICES, PLLC 
1020 W. Main Street, Suite 400 
Boise, Idaho 83702 
Phone: (208) 333-8506 
Fax: (208) 343-3246 
Email: JRunft@runftsteele.com 

Attorneys for David Frazier 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

IN THE MATTER OF: ) 
) Case No. CV OT 1423695 
) GREATER BOISE AUDITORIUM 

DISTRICT, ) RESPONDENT'S BRIEF IN OPPOSITION 
) TO MEMORANDUM IN SUPPORT OF 

Petitioner. ) PETITION FOR JUDICIAL 
) CONFIRMATION 
) 

COMES NOW, David R. Frazier, Respondent, by and through his attorney of record, 

John L. Runft, and submits his Response in opposition to Petitioner's Memorandum In Support 

Of Petition for Judicial Confirmation filed pursuant to Idaho Code § 7-1304 by the Petitioner 

herein, the Greater Boise Auditorium District ("District"), on December i9, 2014. 1 

1 The capitalized terms used in this Brief have meaning assigned to such terms in the District's Petition and 
supporting documents, and in all cases refers to the "revised" version of said documents. 

' 

RESPONDENT'S BRIEF IN OPPOSITION TO MEMORANDUM IN SUPPORT OF PETITION FOR 1 

JUDICIAL CONFIRMATION - Page 1 

ORIGINAL ~; 
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The issue before the Court in this matter is whether the Lease Agreement with annually 

appropriated payments proposed by the Petitioner ("District"), when construed in conjunction 

with its other supporting documents, creates a debt or liability prohibited by Article VIII, § 3 of 

the Idaho Constitution. The District seeks a judicial confirmation under Idaho Code§ 7-1301, et 

seq. of the constitutionality of the Lease Agreement. The Lease Agreement is designed to 

RESPONDENT'S BRIEF IN OPPOSITION TO MEMORANDUM IN SUPPORT OF PETITION FOR 
JUDICIAL CONFIRMATION -Page 2 
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provide the revenue stream for the long term financing of the Financed Project by means of the 

bonds to be issued by the Urban Renewal Agency ofBpise City, a/k/a Capital City Development 

Corporation ("Agency"). 

Despite the long term nature of the subject financing, the District alleges that the Lease 

Agreement imposes a valid obligation on the District under Article VIII,. § 3 of the Idaho 

Constitution, because it purports to obligate the District only for an initial term corresponding to 

its fiscal year, and is renewable each year thereafter through annual appropriation, budgeting, 

and affirmative notice of the intent to renew, without being subject to any debt or liability if not 

renewed. Respondent alleges that the Lease Agreement proposed by Petitioner, when construed, 

as it must be, with the other supporting documents involved in the Financed Project, will violate 

the specific provision in Article VIII, § 3, of the Idaho Constitution prohibiti.ng political 

subdivisions of the State from incurring any indebtedness or liability, other than for ordinary and 

necessary expenses, in excess of their income and revenue for the year without voter approval. 

JURISDICTION AND STANDING 
J 

Respondent stipulates that the District, Petitioner herein, is a public body and a 

subdivision of the State of Idaho organized and operating as an auditorium district pursuant to 

Idaho Code §§ 67- 4901, et seq., and is a political subdivision pursuant to Idaho Code § 7-1303; 
I 

Respondent alleges that the Court has jurisdiction in this matter; and that Petitioner and 

Respondent have standing in this matter is granted under the Judicial Confir'mation Law, Idaho 

Code §§ 7-1301 et seq. ~espondent is a citizen, property owner, taxpayer, elector, and resident 

at 1921 Cataldo Dr., Boise, Idaho 83705, in the Greater Boise Auditorium District who has 

standing in this matter as granted by LC. § 7-1307. For over one-hundred years Idaho courts 

RESPONDENT'S BRIEF IN OPPOSITION TO MEMORANDUM IN SUPPORT OF PETITION FOR 
JUDICIAL CONFIRMATION - Page 3 
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have entertained taxpayeri or citizen challenges based upon Article VIII, Section 3 of the Idaho 

Constitution. Koch v. Canyon County, 145 Idaho 158, 162, 177 P.3d 372, 376 (2008); City of 

Boise v. Frazier, 143 Idaho 1, 137 P.3d 388 (2006). 

Respondent appeared and testified in opposition to the District's Resolution authorizing 

the filing of the subject petition in the public hearing held pursuant to Idaho Code § 7-1306 on 

November 5, 2014. His testimony has been incorporated in the record of the hearing. 

Respondent agrees with the District's allegations regarding jurisdiction as set forth in Section V 

of the District's Memorandum In Support Of Petition For Judicial Confirmation (hereinafter 

"Dist. Memo") 

BACKGROUND . 

The District has set forth an extensive factual recitation in the BACKGROUND section 

of its Dist. Memo, which contains many undisputed facts mixed with statements of desires and 

future plans of the District. As such, said BACKGROUND does indicate what the District is 

attempting to achieve in the premises. Whereas, for example, Respondent does not dispute the 

facts stated in the Dist. Memo in section I.A entitled "The District," resort to, and construction 

of, the actual relevant documents involved in this matter nevertheless provide the best and only 

reliable description and analysis of the "background" in this matter, particularly for the reason 

that they are all expressly interrelated and interdependent. 

The entire transaction, including the Lease Agreement; is part of the grand scheme of 

development and financing the subject Project that is envisioned by the Amended Master 

Development Agreement ("MDA") between the District and· KC Gardner Company L.C. 

("Gardner"). A copy of the MDA and certain exhibits is attached as Exhibit 1 to the Affidavit of 

RESPONDENT'S BRIEF IN OPPOSITION TO MEMORANDUM IN SUPPORT OF PETITION FOR 
JUDICIAL CONFIRMATION -Page 4 
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John L. Runft in Support of Respondent's Brief in Opposition to Memorandum in Support of 

Petition for Judicial Confirmation ("Runft Affidavit" Exh. 1) In this respect, § 2.5.1 of the 

MDA provides: "The Project Documents are intended to be an integral whole and shall be 

interpreted as internally consistent. The purpose of the Project is set forth in § 1.4 of the MDA 

as follows: 

1.4 The District Facilities. The District desires to have Gardner construct 
new convention center facilities (the Centre Facilities and the Meeting 
Facilities, sometimes collectively referred to as the District Facilities) in 
the Clearwater Building and the Centre Building, and Gardner desires to 
construct the same and sell the Centre Facilities to the District, and sell ( or 
lease) the Meeting Room Facilities to the District. 

The saly of Centre Facilities by Gardner to the District is mandated in §2.2 of the MDA, 

as follows: 

2.2 Purchase and Sale Agreement. Gardner and the District shall execute 
and enter into a Purchase and Sale Agreement (the "PSA") for the Centre 
Facilities providing that Gardner shall sell to the District and the District 
shall purchase from Gardner the Centre Facilities. The PSA shall be 
substantially in the form attached hereto as Exhibit "D." The PSA shall 
include the right of the District to assign it and the right to purchase 
therein provided to the Capital City Development Corporation. 

A copy of the form of the PSA is attached as Exhibit 2 to the Runft Affidavit. The 

District's Obligations are set forth in § 3 of the MDA and include making two cash deposits in 

the sum of $2,500,000 each, which are together referred to as the Centre Deposit, which "serves 

solely as security for the District's performance of its purchase obligation for the Centre facilities 

' upon completion of construction by Gardner." (emphasis ·supplied) Depending on outcomes, 

three different applications of the five million dollar Centre deposit are provided for: 

RESPONDENT'S BRIEF IN OPPOSITION TO MEMORANDUM IN SUPPORT OF PETITION FOR 
JUDICIAL CONFIRMATION-Page 5 . 
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(1) If the CCDC (the "Agency") as the assignee of the District under§ 4A 

of the PSA, purchases the Centre Facilities (with bond sales proceeds), 

then the Centre Deposit shall be paid to the District2; 

(2) If the District purchases the Centre Facilities, then the Centre Deposit 

shall be paid to the District ( and in part credited toward the Purchase 

Price)' 

(3) If both the District and the Agency fail to pay the Purchase Price, 

Gardner may retain the Centre Deposit. 

The foregoing is illustrative of the point here that the MDA contemplates and ties in all of 

the subsequent transactions and related documents that are entered into relative to this Project 

and its financing, including, but no limited to, the PSA, the Amended and Restated Development 

Agreement ("Development Agmt."), the Assignment and Assumption Agreement, the Lease 

Agreement, the issuance of the Note by the Agency pursuant to Idaho Code § 50-2012, and the 

Wells Fargo Bank Term Sheet for the purchase of the Note. 

i 

The interrelationship and acknowledged "complexity" of the project and the parties' 

"respective obligations" (MDA, § 3 Joint Financing Obligations), contradicts the District's 

allegation in footnote 1 on page 3 in the Dist. Memo that judicial review of the constitutionality 

of the Lease is unrelated to the obligations of the parties under the MDA. and other related 

documents of the Project. Before analyzing the provisions of the respective documents further, 

the state of the applicable law should be addressed. 

2 In this outcome the District not only gets the deposit back, it pays only a nominal sum to the CCDC for the Centre 
Facilities. The term "Center Facilities" referred to in the MDA and in the ;FSA, becomes the "Financed Project" in 
both the Amended and Restated Development Agreement ("Development Agreement") and in the Lease Agreement 
between the District and the Agency. 

RESPONDENT'S BRIEF IN OPPOSITION TO MEMORANDUM IN SUPPORT OF PETITION FOR 
JUDICIAL CONFIRMATION -Page 6 
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ARGUMENT 

1. The strict "Feil Standard" is res iudicata in Idaho and• as applied in the Fourth 

Judicial District. 

By the "Feil Standard" Respondent refers to the narrow interpretation and strict 

application of Article VIII, § 3 of the Idaho Constitution by the Idaho Supreme Court in Feil v. 

City of Coeur d'Alene, 23 Idaho 32, 129 P. 643, 648-649 (1912), which has been faithfully 

followed to current times by the Idaho Supreme Court and consistently applied by the Idaho 

Fourth Judicial District Court. See: Koch v. Canyon County, 145 Idaho 158, 162, 177 P.3d 372, 

I 
376 (2008); City of Boise v. Frazier, 143 Idaho 1, 137 P.3d 388 (2006); Boise Development Co., 

Ltd v. City of Boise, 26 Idaho 347, 143 P. 531, 535 (1914); In the Matter of Greater Boise 

Auditorium District, Case No. CVOT 14422300 in the Fourth Judicial District of the State of 

Idaho, Order Denying Petition for Judicial Confirmation, August 28, 2014 (prior decision 

regarding this Project) (See Exhibit "A" to Respondent's Answer herein); In the Matter of City 

I 

of Boise, Case No. CVOC0202395D 14422300 in the Fourth Judicial District of the State of 

Idaho, Decision Denying Petition (See Exhibit "G" to Dist. Memo). 

Article VIII, § 3 states in pertinent part as follows: 

No ... subdivision of the state shall incur any indebtedness or liability in any 
manner, or for any purpose exceeding in that year, the income and revenue 
provided for it for such year without the assent of two thirds (2/3) of the qualified 
electors thereof voting at an election to be held for that purpose, nor unless, before 
or at the time of incurring such indebtedness, provisions shall be made for the 
collection of an annual tax sufficient to pay the interest on such indebtedness as it 
falls due, and also to constitute a sinking fund for the payment of the principal 
thereof, within thirty (30) years from the time of contracting the same. Any 
indebtedness or liability incurred contrary to this provision shall be void: provided 
that this Section shall not be construed to apply to the ordinary and necessary 
expenses authorized by the general laws of the state ..... 

RESPONDENT'S BRIEF IN OPPOSITION TO MEMORANDUM IN SUPPORT OF PETITION FOR 
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In interpreting Article VIII, § 3, the Idaho Supreme Court in Feil stated that the Idaho 

Constitution "not only prohibits incurring 'any indebtedness, but it also prohibits incurring any 

liability in any manner or for any purpose, exceeding the yearly income and revenue." Feil, 

supra 23 Idaho at 50, 129 P. at 649 (emphasis supplied). Moreover, the term "liability" has been 

interpreted by the Idaho Courts to be much more sweeping and comprehensive than the term 

"indebtedness," Feil, supra, 23 Idaho at 50, 129 P. at 649 (emphasis supplied). See; see also, 

Boise Development Co., supra 26 Idaho 347, 143 P. 531; Straughan v. City of Coeur d'Alene, 53 

Idaho 494, 24 P.2d 321 (1932). The Court in Feil defined the term "liability" to include "the 

state of being bound or obligated in law or justice to do, pay, or make good something; legal 

responsipility .... " Id. Whether the liability is large or small or contingent is irrelevant under the 

applicable strict Idaho constitutional standard. The Feil Court undertook to explain the extent 

and severity the constitutional limitations under Article VIII, § 3, as follows: 

The framers of our Constitution were not content to say that "no city shall 
incur any indebtedness in any manner or for any purpose," but they rather 
preferred to say that "no city shall incur any indebtedness or liability in 
any manner, or for any purpose." It must be clear to the ordinary mind, on 
reading this language that the framers of the Constitution meant to cover 
all kinds and character of debts and obligations for which a city may 
become bound, and to preclude circuitous and evasive methods of 
incurring debts and obligations to be met by the city or its inhabitants. 
(Emphasis supplied) Id. 

The strict construction of Article VIII, § 3 set forth above by Court in Feil has been 

continually reasserted and upheld by the Idaho Supreme Court. Most recently, in Koch v. 

Canyon County, 145 Idaho 158, 177 P.3d 372 (2008) the Court cited the holding in Feil and 

explained the primary purpose and objectives of Article VIII, §3 of the Idaho Constitution as 

follows: 

RESPONDENT'S BRIEF IN OPPOSITION TO MEMORANDUM IN SUPPORT OF PETITION FOR 
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Article VIII, § 3, was designed primarily to protect taxpayers and citizens 
, of political subdivisions. Feil v. City of Coeur d' Alene, 23 Idaho 32, 49-
50, 129 P. 643, 648-49 (1912). They are the ones who would bear the 
consequences of the subdivision incurring excessive indebtedness. In 
order to do so, the framers of our Constitution granted the qualified 
electors of the political subdivision the constitutional right to vote upon 
whether the subdivision could incur indebtedness or liabilities exceeding 
its income and revenue for the year. It cannot do so "without the assent of 
two-thirds of the qualified electors thereof voting at an election to be held 
for that purpose." 

*** 
1 
It is not sufficient to simply say that the issue should be left to the political 
process. With some exceptions, Article VIII, § 2, requires a two-thirds 
vote of the qualified electors to approve an expenditure, while officials 
violating the Constitution's spending restraints can retain their positions by 
a simple majority vote. Thus, leaving the matter to the political process 
would, in effect, change the required two-thirds vote to a simple majority. 
Koch at p. 162. 

Moreover, the Idaho Supreme Court has limited its analysis of this constitutional 

provision to considering and applying only Idaho cases. The Idaho Supreme Court has 
I 

frequently been requested to revise its strict construction of . Article VIII, § 3 by local 

governments which advocated adoption of other states' interpretations of that Section. Primarily 

because of the unique wording of this Section of the Idaho Constitution and its underlying 

history, the Idaho Appellate Courts have made it clear that Idaho strictly construes this provision 

and does not follow other jurisdictions' interpretations. Miller v. City of Buhl, 48 Idaho 668, 284 

P. 843, 845 (1930); Feil, 23 Idaho 32, 129 P. 643, supra. Idaho has resisted the "outcome 

oriented" philosophy of other jurisdictions and has strictly adhered to the historical construction 

of this constitutional provision. The Court in Boise Development Co., Ltd. v. City of Boise, 26 

Idaho 347, 143 P. 531, 535 (1914) stated in commenting on a California court's outcome oriented 

philosophy: 

RESPONDENT'S BRIEF IN OPPOSITION TO MEMORANDUM IN SUPPORT OF PETITION FOR 
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[W]hen the court attempts by argument to escape the force and effect of the 
constitutional provision under consideration and show that the city incurred no 
liability under the contract, we submit that its reasoning is not sound. 

Consequently, the Idaho Supreme Court has limited its analysis of this constitutional 

provision to considering and applying only Idaho cases. For example, it is now settled law in 

Idaho that voters must approve both general obligation bonds, which are secured by full faith and 

credit of the issuer, and revenue bonds, which are secured solely by a pledge of a special fund. 

Asson v. City of Burley, 105 Idaho 432, 670 P.2d 839 (1983), cert. denied, Chemical Bank v. 

Asson, 469 U.S. 870, 105 S. Ct. 219, 83 L. Ed. 2d 149 (1984); Feil v. City of Coeur d'Alene, 

supra; Boise v. Frazier, 143 Idaho 1, 2, 137 P.3d 388, 389 (2006). 

The constitutional history of Idaho clearly demonstrates that the framers intended to 

severely limit the ability of local ·government to incur, indebtedness. See, Proceedings of the 

Idaho Constitutional Convention, Vol. 1, pp. 590-593 This Court has emphasized that the 

framers of the Idaho Constitution "employed more sweeping and prohibitive language in the 

framing of § 3 of Article VIII, and pronounce a more positi':'e prohibition against excessive 

indebtedness, than is to be found in any other constitution ..... " Feil v. City of Coeur d'Alene, 

supra. (emphasis supplied). For sixty years, despite being the subject of frequent litigation, the 

applicable restrictive provisions of Article VIII, § 3 remain substantially ~altered. These 

limitations have been strictly applied by this Court. See, Dennis Colson, Idaho's C~nstitution, 

pp. 105-110; 198-202 ~1991). 

Nevertheless, once again, the District cites numerous decisions in other jurisdictions 

allowing financing of long-term contracts by means of annually appropriated payments under 

various constitutional provisions of other states. In its previous decision denying the District's 

Petition for Judicial Confirmation regarding this Project (In the Matter of Greater Boise 

RESPONDENT'S BRIEF IN OPPOSITION TO MEMORANDUM IN SUPPORT OF PETITION FOR 
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Auditorium District, Case No. CVOT 14422300, supra), this Court rejected applying decisions of 

other states holding that leases subject to annual appropriations are not a prohibited indebtedness 

or liability under similar constitutional provisions. Given this legal issue is identical in the 

present case, this holding is res judicata in the present proceedings. 

2. The Financing Scheme for the "Financed Project" by means of a Purchase, 

Assignment, and an Annually Appropriated Lease violates Article VIII, § 3 of the 

Idaho Constitution. 

At issue in Respondent's challenge to the Petition is the method of financing the Project. 

The clear purpose of the entire financing scheme, including the annuaily appropriated Lease, is 

to enable the District to ultimately purchase the Financed Project. (See, Resolution of the 

District Board of Directors to call a public hearing to consider filing new Petition for Judicial 

Confirmation, Pp. 1-2; Petition, P. 4; Affidavit of Patrick Rice, Pp. 3-4; MDA, Pp 2, 3; 

Development Agreement, Pp. 1-2; the Lease Agreement, P. 2.) The Le~se must be construed as 

part of the whole Project Documentation in conjunction with the other supporting documents 

involved in the Financed Project pursuant to the MDA, which provides in§ 2.51 as follows: 

The Project Documents are intended to be an integral whole and shall be 
interpreted as internally consistent. 

The District's agreement under the MDA to purchase the Financed Project is a presently 

binding agreement (MDA § 2.2; see also § 2 of the Development Agreement requiring 

satisfaction of the conditions of the MDA). Pursuant to § 3.1 of the MDA, the District's has 

provided and will provide substantial security deposits ("Centre Deposit") as explained above, 

RESPONDENT'S BRIEF IN OPPOSITION TO MEMORANDUM IN SUPPORT OF PETITION FOR 
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"to ensure the District's performance of its obligation to purchase the Centre Facilities 

("Financed Project" in the Lease Agreement) as required herein and in the PSA." 

The District may argue that certain terms of the PSA (which is a form at this juncture) are 

yet to be nailed down and therefor the District is not yet really "obligated" under. the MDA to 

purchase the Financed Project. The security and default provisions set forth in §3.1.1 belies such 

a contention. The undetermined details to be inserted into the PSA are unilaterally to be 

determined and controlled by Gardner under the MDA, and therefore, as far as the District is 

concerned, the obligation to purchase the Financed Project is a current, binding, long-term 

obligation. 

The fact that the District has, as a first step in this "complex" transaction, entered into a 

long-term, binding obligation to purchase the asset which is to ultimately leased serves to 

distinguish this case from the other Idaho cases cited by the District that have approved annually 

appropriated leases (See Dist. Memo Exhibits A- F). As such, Respondents claim said binding, 

long-term agreement to purchase the Financed Project is a current, immediate violation of the 

specific provision in Article VIII, § 3, of the Idaho Constitution prohibiting political subdivisions 

of the State from incurring any indebtedness or liability, other than for ordinary and necessary 

expenses, in excess of their income and revenue for the year without voter approval. This 

existing violation cannot be cured by subsequently assigning the PSA to the Agency and then 

leasing it back. As a principal, the District cannot use its agent to do indirectly what it cannot do 

directly.3 

3 It is clear the CCDC as the "Agency" in this transaction is acting as the agent of the District. Nowhere in the 
documentation is there a provision expressly proclaiming an independent contractor relationship (such as §9.4 in the 
MDA). This agency relationship is further manifested by the provisions of the Development Agreement, which in§ 
ld provides as follows: "To facilitate the financing of the Financed Project, the District has requested that the 
Agency utilize its statutory powers and further it public purposes by issuing a promissory note(s) or similar 
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The District may claim that the agreement to purchase is rescued by the Development 

Agreement, whereby the District has agreed to assign the PSA to the Agency. However, a close 

reading of § 2 of the Development Agreement discloses that such agreement is not yet in place. 

Whereas the District "hereby agrees to assign the Purchase Agreement to the Agency" ... , the 

Agency's agreement to accept the assignment of the PSA is conditioned on events over which 

these parties do not have unilateral control, namely; upon "satisfaction of the Conditions of the 

Master Development Agreement, successful completion of the Judicial Confirmation 

Proceedings, and issuance ofth~ Note ... " 

The District has made a point' that it has reserves sufficient to purchase the Finance 

Project in the event the Financed Project is completed prior to the successful completion of the 

Judicial Confirmation Proceedings. (Development Agreement, § 2; Affidavit of Patrick Rice, § 

11, P. 4). In the context of the long-term commitment envisioned under the Lease Agreement, 

this statement of financial capacity is irrelevant because there is no commitment of said funds. It 

is essentially a shell game. 

However, there is another matter and set of possible circumstances that must be 

addressed for which the District has not provided sufficient information that may has 

undetermined financial consequences. Under the MDA, the District has actually entered into 

two agreements with the Developer. As discussed above, under § 2.2, the District has agreed to 

purchase the Center Facilities (Financed Project). However, in addition, tµider § 2.3 of the 

MDA, the District has agreed to lease with a "parallel option to purchase" the "Meeting Room 

Faculties" in the Clearwater Building (See Exhibit 3 to the Run.ft Affidavit.) As pointed out in§ 

instrument (the Note) on the District's behalf to be repaid by the Agency solely from lease payments payable by the 
District to the Agency (the "Lease Payments") ..... " 
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13 of the Petition, the "build-to-suit meeting space and ancillary facilities located in the 

Clearwater Building are included in the Gardner MDA, but are not part of the Financed Project." 

The Clearwater Lease (Exhibit 3 to the Runft Affidavit.) is also an annual appropriation lease 

calling for a basic rental payment equal to "the product of 9.5% and the Costs of Construction." 

This also is a current obligation of the District. However the District has reported that it only has 

anticipated annual income to support annualized payment for the Lease Agreement for the 

Financed Project. (See Affidavit of Patrick Rice P. 8, §27.) Even if the District purchased the , 

Financed Project it would still need to have annual revenues sufficient to pay both annualized 

lease payments, which is not apparent from the record herein. Hence, by this calculation, the 

uncommitted prospect of the application of reserves to purchase the Financed Project is not any 

real resolution of open ended, undetermined aspects of this overall proposal put forth in the 

Petition. 

In addition to the foregoing, and overreaching all obligations, the MDA imposes open

ended, indefinite obligations upon the District in§ 3.3.2, as follows: 

3.3.2 The District, Gardner, and the Gardner Affiliate all further 
acknowledge and agree that the Lender may impose additional reasonable 
obligations upon their respective performance under the Project Documents, 
including, but not limited to1 requiring notice of any party's default under any of 
the Project Documents; granting the Lender a security interest in the Property, the 
Project, and the Buildings. (Emphasis supplied/ 

The constitutional implications of the open-ended, indefinite liability created by the right 

of a third party to "impose additional reasonable obligations" are not altered by the word 

"reasonable." Not only is what is "reasonable" subject to debate, but "reasonableness" itself will 

vary according to the circumstances. For example, the Lender under unforeseen circumstances 

4 The "Lender" referred to in the MDA § 3.3.2 is Gardner's Project lender(s), not the Wells Fargo, as the purchaser 
of the Note to be issued by the Agency 
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could demand and acquire a security interest in the "Center Facilities" or "Financed Project" that 

would violate the District's warranty to the Agency under §7.3 of the Lease Agreement that the 

Financ_ed Project "shall have no liens or encumbrances other than the Permitted Encumbrances." 

Moreover it would interfere with the commitment to provide the security on.the Note to Wells 

Fargo, namely: first lien on the Finance Project and Assignment of Rents. (Petition, P. 7, § 22; 

Lease Agreement, Exhibit C- Wells Fargo Term Sheet.) 

Given that the District has agreed to the specific performance of the MDA (§ 3.1.1), the 

effect of such a contractual mandate in ·creating a default liability cognizant under Feil would not 

likely be covered by insurance. The Court in Feil defined the term "liability" to include "the 

state of being bound or obligated in law or justice to do, pay, or make good something; legal 

responsibility .... " Id. Undoubtedly, this definition would include the exposure to additional 

obligations created by the third party Lender under the terms of the MDA for the duration of the 

term of the Lease ~greement. 

Finally, any claim that any appropriation under the proposed Lease by the District would 

be somehow different than the incurring of a debt or liability was rejected by the Court in Koch 

v, Canyon County, 145 Idaho 158, 162-163, 177 P. 3d 372 (2008). In this respect the court 

stated: 

There is no logical difference between making an appropriation that is specifically 
prohibited by the Constitution and incurring an indebtedness or liability that is 
specifically prohibited by the Constitution. Koch at pp. 162-163. 

The primary deficiency in this complex scheme is that, as a first step, the District has 
I 

entered into a binding, long-term agreement to purchase the Financed Project. The District 

claims the financing scheme is a "lease," simply because it is broken up into annual segments. In 

light of all of the appurtenant obligations and conditions involved the Lease Agreement and its 
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annual appropriation is in fact an arrangement for the "long-term financing for the purchase of 

(the Project). To say otherwise constitutes legerdemain in the extreme. In line with the clear 

statement of intent to purchase the Financed Facility, the District's plan to make twenty-four (24) 

years of payments, cause its agent to issue bonds based on the District's credit (this is manifested 

by the fact that to make this scheme work, the District must make the initial purchase), and the 

District's ability to make payments calculated on a principal and interest basis, coupled with an 

option to acquire ownership of the Project for a nominal sum when the bonds are paid off is 

clearly a purchase agreement, not a lease, or better, a long-term mortgage in disguise. 

3. The Termination of the Central District Plan in 2017, terminates the authority of 

the Agency to enter into any new annually appropriated leases thereafter. 

The issue here is whether the Agency can enter into a new lease with the District after the 

Central District Plan has terminated. It is undisputed that the subject Project is located within the 
I 

area of the Central District Pl~ (See Section 302 of the Central District Plan regarding "Plan 

Objectives" and area description). Moreover, Petitioner faces another dilemma from the 

standpoint that under its Lease provisions any "renewal" of the Lease constitutes a wholly new, 

independent lease. Each new Lease is sui generis and unrelated to the long term development of 

the Project. Each new Lease has no binding effect beyond the current term calendar year, and if 

not renewed, it terminates the right to renew, and, as the Lease itself provides: "no provision of 

the Lease shall survive termination." (Lease, Article V.) 

In order for an urban renewal agency to exercise its powers, it must "undertake and carry 

out urban renewal projects and related activities within its area of operation" (LC. § 50-2007) 

and such projects and plans must be submitted for approval thereof to the local governing bo~y 
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" 
in the designated area. (LC. § 50-2008) An urban renewal plan "means a plan, as it exists from 

time to time, for an urban renewal project." (LC. § 50-2018) A project or plan can be submitted 

by any ~terested party in an area certified as an urban renewal area (LC. § 50-2008(b )). The 

Central District Plan was first certified by the Boise City Council on May 22, 1967 and 

subsequently amended and restated (Section 103, Central District Plan). 

Section 800 of the Central District Plan states that Dec~mber 31, 2017, is the date which 

"shall be deemed the termination date of the Plan, except for revenue allocation proceeds 

received in calendar year 2018. (Emphasis supplied) The exception for "revenue allocation 

proceeds" is not relevant here, because it refers to proceeds of revenue allocation (tax increment) 

financing under the Local Economic Development Act (LC. 50-2901, et seq.). However, since 

the Central District Plan did contain a revenue allocation financing provision (Section 504), it 

was required pursuant to LC. § 50-2008 to include provisions required in LC. § 50-2905(8) 

describing the disposition or retention of any assets of the Agency in said district upon 

termination. LC. § 50-2905(8) provides in this regard, as follows: 

(8) A description of the disposition or retention of any assets of the 

Agency upon the termination date. Provided, however, nothing herein 

shall prevent the agency from retaining assets or revenues generated from 

such assets as long as the agency shall have resources other than revenue 

allocation funds to operate and manage such assets. 

Further, LC. § 50-2033 ("Prohibited Amendments") precludes any extensions "of the 

years of the plan time beyond the maximum term allowed under Chapter 29 title 50, Idaho 

Code" .... " 
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Reflecting the limitations LC. 50-2905 (8), Section 800 of the Central District Plan 

provides as follows: 

As allowed by Idaho Code Section 50-2905(7) (now sub 8, as amended). 

The Agency may retain assets or revenues generated from such assets as 

long as the Agency shall have resources other than revenue allocation 

funds to operate and manage such assets. The Agency may retain 

ownership of the several parking facilities which may be constructed in 

the Project Area, as parking revenues may be sufficient to provide the 

resources necessary for the Agency to retain those assets. Similarly, the 

Agency may retain facilities which provide a lease income stream that will 

allow the Agency to meet debt service obligations, fully retire the facility 

debt, and provide for the continued operation and management of the 

facility. 

· Respondent contends that the foregoing termination provisions of the Idaho Code and the 

Central District Plan prohibit the Agency from entering into the Lease Agreement under all of 

the following circumstance for the following reasons. 

1. It is clear that the Agency in the present matter would be prohibited from taking 

ownership of the Project assets and entering into the Lease Agreement with the 

District after December 31, 2017. It would involve providing an alleged revenue 

stream for1 an asset acquired post termination. Otherwise, the agency· could 

allegedly continue on indefinitely acquiring assets and entering into bond 

financing agreements in the Central District after termination of the Plan. 
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2. Even if the Agency took assignment of the PSA prior to the termination date and 

obligated itself to purchase the Project, it would ,still not own the "asset," at the 

time of termination for which the Lease Agreement would purportedly provide 

funding. Accordingly, the Agency would be iprohibited from entering into the 

Lease Agreement after termination under these circumstances. 

3. Even if, pursuant to the Development Agreement between the District and the 

Agency, the Agency enters into the Lease Agreement prior to the termination of 

the Central District Plan, but termination occurs before the bonds are sold and the 

Agency obtains title, the Agency would be prohibited from entering into a new 

lease after termination, because it would not own an "asset" as required under LC. 

§ 50-2905(8), for which to provide an "income stream" under Section 800 of the 

Central District Plan. 

4. Finally, Respondent contends that even if the Agency obtained title to the Project 

prior to termination of Central District Plan, it is prohibited from retaining the 

asset and entering into a new non-appropriated or annually appropriated lease 

after termination (even though one or more "Terms" of the lease had been 

renewed prior to termination), for the reason that payment from a mere annual 

lease does not qualify as the type of appropriated "revenue stream" to meet the 

1ebt service and "fully retire the facility debt" envisioned by LC. § 50-2905(8), 

and Section 800 of the Central District Plan. (See also "Revenue Bonds," Central 

District Plan, Section 502) The Agency would be required to divest itself of the 

·asset, perhaps conveying the asset to the City. 
I 
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Although the power to issue revenue bonds is vested in the Agency to exercise "in its 

discretion" to finance any urban renewal project (LC. § 50-2012), it would be highly imprudent 

on the part of the Agency to issue revenue bonds under the prospects of this Petition for 

Confirmation (a) where there is no consistent or reliable revenue stream actually appropriated for 

the commensurate amount needed to retire the debt, and (b) where, in any event, the Agency's 

authority to renew the Lease Agreement after termination of the Central District Plan disappears. 

4. The Exercise Of The Right To Vote Is Fundamental And, Thus, Strict Scrutiny 

Applied To A Challenge To Constitutionality Of The Petition For Judicial Review 

That Seeks To Circumvent The Vote Of Qualified Electors In The District 

Regarding The Funding Of A Project 

Since the exercise of the right to vote is recognized as a fundamental constitutional right 

under both state and federal law, strict scrutiny must be applied by the Court to any attempt by a 

governmental agency to circumvent a vote of qualified electors. U.S. Constitution Fourteenth 

Amendment; Idaho Constitution Article. 1, § 19.6, § 1 et seq.; Idaho Code§ 34-907B. Under the 

strict scrutiny standard of review, conduct of a governmental agency which infringes on a 

fundamental right, for purposes of equal protection analysis, will be upheld only where it can 

demonstrated that it comports to a compelling state interest. U.S.C.A. Const. Amend. 14. Van 

Valkenburgh v. Citizens for Term Limits, 135 Idaho 121, 15 P.3d 1129, (2000). 

Respondent alleges that he and others similarly situated would suffer a "distinct palpable 

injury" to their right to vote if the District were allowed without seeking voter approval to 

implement terms of the Lease Agreement whereby substantial public funds will be expended 

over many years on this Project of the District. Respondent respectfully urges that the District 
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does not have any official compelling interest in pursuing its Project without seeking voter 

approval. The District claims no "emergency" in these proceedings. 

In respect to the. Court's unique role in representing the people when adjudicating in a 

voting case, the Court is referred to the Fourth Judicial Court decision in City of Boise vs Frazier 

(Case No. CVOC 0202395D August 26, 2002) issued by the Honorable Cherie _Copsey. In that 

case, the Court explains in detail the unique responsibility of the Court when it represents the 

people who were deprived of their right to vote on a municipal project in violation of their rights 

under Article VIII, Section 3 of the Idaho Constitution. 

CONCLUSION 

Respondent submits that the proposed Development- Agreement, Lease Agreement, and 

the other agreements comprising the subject financing scheme for the purchase of the Financed 

Project result in subjecting the District to a long-term liability, thereby requiring that the District 

seek the approval of the voters in the District. By petitioning for judicial confirmation of this _ 

Project without seeking such electoral approval, the District is attempting to subvert the intent of 

Article VIII, § 3 of the Idaho Constitution as well as violating fundamental constitutional rights 

inherent in the voting franchise. 

While the proposed Project is to be funded with taxes paid by hotel guests and not 

through ad valorem property taxes, the funds are still public money. The District seeks to deny 

the citizens their right to vote on a profound financial debt, obligation, and liability which places 

future elected boards in a position of either approving the actions of a previous board or losing 
/1 

up to 23 million dollars in past payments if they ever fail to appropriate funds over a 24 year 

period. When.the transparency of the "Emperor's clothes" becomes apparent in this case, the 

disclosure of the naked truth is that through a complex series of agreements the District has 
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arranged to utilize a faux lease to fund the Project it had agreed to purchase, with the people's 

money without getting their approval as required by the Constitution of the state of Idaho. The 

Idaho Supreme Court concluded in Boise City v. Frazier, supra, that an emergency must exist to 

warrant denying citizens of their right to vote on such debt and/or liabilities. No such 

circumstance exists here. 

ATTORNEYS FEES 

Respondent has been required to retain the services of counsel to assist him in preparation 

in response to this action and has retained the firm of Runft & Steele Law Offices, PLLC, and 

has agreed to pay said attorneys a reasonable fee. Respondent is entitled to recover his 

reasonable costs and attorney's fees pursuant Idaho Code§ 7-1313 and§ 12-117. 

WHEREFORE Respondent prays that the Court enter an order as follows: 

1. Respondent respectfully asks the Court to dismiss the Petition for Judicial Confirmation; 

DATED this 13th day of February, 2015. 

RUNFT & STEELE LAW OFFICES, PLLC 

Attorney for Respondent David Frazier 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on this 13thday of February 2015, a true and correct 
copy of the foregoing RESPONDENT'S BRIEF IN OPPOSITION TO MEMORANDUM IN 
SUPPORT OF PETITION FOR JUDICIAL CONFIRMATION, was served upon opposing 
counsel as follows: 

Donald E. Knickrehm 
Givens Pursley LLP 
601 E. Bannock St. 
Boise, ID 83 702 
F: (208) 388-1300 

Nicholas G. Miller 
S.C. Danielle Quade 
Hawley Troxell Ennis & Hawley LLP 
877 W. Main St., Suite 1000 
Boise, ID 83702-5883 
F: (208) 954-5285 

"'- US Mail 
__ Personal Delivery 

,(Facsimile - ...... ~ 

-f-USMail _ 
__ Personal Delivery 
_J(_ Facsimile 

RUNFT & STEELE LAW OFFICES, PLLC 

ttomey for Respondent David Frazier 
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JOHN L. RUNFf (ISB # 1059) 
JON M. STEELE (ISB # 1911) 

,.0---=--=--=----_-_-=Pl~LE~~-t-w-:-:s=:s~: 
A.M. 

FEB 13 2015 
,CHRISTOPHER D. RICH, Clerk 

By SANTIAGO BARRIOS 
DEPUTY 

RUNFf & STEELE LAW OFFICES, PLLC 
1020 W. Main Street, Suite 400 
Boise, Idaho 83702 
Phone: (208) 333-8506 
Fax: (208) 343-3246 
Email: JRunft@runftsteele.com 

Attorneys for David Frazier 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

IN THE MATTER OF: 

_ GREATER BOISE AUDITORIUM 
DISTRICT, 

Petitioner. 

STATEOFIDAHO ) 
:ss 

County of Ada ) 

) Case No. CV OT 1423695 
) 
) AFFIDAVIT OF JOHN L. RUNFf IN 
) SUPPORT OF RESPONDENT'S BRIEF 
) IN OF-POSITION TO MEMORANDUM 
) IN SUPPORT OF PETITION FOR 
) JUDICIAL CONFIRMATION 
) 
) 
) 

COMES NOW, John L. Runft, being over the age of eighteen years and 

competent to make this Affidavit, after first being duly sworn, and upon his own personal 

knowledge, states as follows: 

1. That I am the managing member of the law firm of Runft & Stele Law 

Offices, PLLC and· lead counsel for Respondent David Frazier (hereafter 

"Respondent") in the above case. 

AFFIDAVIT OF JOHN L. RUNFT IN SUPPORT OF RESPONDENT'S BRIEF IN 
OPPOSITION TO MEMORANDUM IN SUPPORT OF PETITION FOR JUDICIAL 
CONFIRMATION - Page 1 
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2. That I make this Affidavit in Support of Respondent's Brief in Opposition to 

Memorandum in Support of Petition for Judicial Confirmation. 

3. Attached as Exhibit 1 is a true and correct copy of pages 1-20 of the Amended 

and Restated Master Development Agreement Between Greater Boise 

Auditorium District and KC Gardner Company, L.C. 

4. Attached as Exhibit 2 is a true and correct copy of "Exhibit D - Purchase and 

Sale Agreement" to the Amended and Restated Master Development 

Agreement Between Greater Boise Auditorium District and KC Gardner 

Company, L.C. 

5. Attached as Exhibit 3 is a true and correct copy of "Exhibit E-1 - _Lease of 

Meeting Space" to the Amended and Restated Master Development 

Agreement Between Greater Boise Auditorium District and KC Gardner 

Company, L.C. 

6. Attached as Exhibit 4 is a true and correct copy of "Exhibit E-2 - Option to 

Purchase Meeting Space" to the Amended and Restated Master Development 

Agreement Between Greater Boise Auditorium District and KC Gardner 

Company, L.C. 

Further, your affiant sayeth naught. 
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.. . . 

DATED this 13th day of February, 2015 

RUNFT & STEELE LAW OFFICES, PLLC 

STATE OF IDAHO ) 
:ss 

County of Ada ) 

ttomey for Respondent David Frazier 

SUBSCRIBED AND SWORN unto me this l1'""day 

Notary Public fo e State ofldaho 
Residing at: 80 1·$ e (I.) 

. . • I 
My Comm1ss10 Expires: 

01 . J 'f. 2-01 =,.. 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on this J~thiay of February 2015, a true 
and correct copy of the AFFIDAVIT OF JOHN L. RUNFT IN SUPPORT OF 
RESPONDENT'S BRIEF IN OPPOSITION TO MEMORANDUM IN SUPPORT 
OF PETITION FOR JUDICIAL CONFIRMATION was served upon opposing 
counsel as follows: 

Donald E. Knickrehm 
Givens Pursley LLP 
601 E. Bannock St. 
Boise, ID 83702 
F: (208) 388-1300 

Nicholas G. Miller 
S.C. Danielle Quade 
Hawley Troxell Ennis & Hawley LLP 
877 W. Main St., Suite 1000 
Boise, ID 83702-5883 
F: (208) 954-5285 

'f.. U.S. Mail 
__ Personal Delivery 

Via Facsimile --
~ Via Email 

_:£__u.s.Mail 
__ Personal Delivery 

Via Facsimile --
__$,_ Via Email 

RUNFT & STEELE LAW OFFICES, PLLC. · 

ttomey for Respon ent David Frazier 
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OPPOSITION TO MEMORANDUM IN SUPPORT OF PETITION FOR JUDICIAL 
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AMENDED AND RESTATED 

MASTER DEVELOPMENT AGREEMENT 

BETWEEN GREATER BOISE AUDITORIUM DISTRICT 

AND KC GARDNER COMPANY, L.C. 
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AMENDED AND RESTATED MASTER DEVELOPMENT AGREEMENT 

THIS AMENDED AND RESTATED MASTER DEVELOPMENT AGREEMENT 
(hereinafter, the "Develo1)ment Agrcciuent") is made and entered into effective the .2!!th... day 
of l!fovember , 2014, by and between the Greater Boise Auditorium District, a 
governmental subdivision of the State of Idaho and a body corporate with all the powers of 
a public or quasi-public corporation (the "Distriet") and KC Gardner Company, L.C.:l a Utah 
limited liability company ("Garoner"). This Development Agreement amends and restates that 
Development Agreement dated as of July 9, 2014, as amended, by and between the District and 
Gardner. 

1. The Project. 

1.1 Definitions. Except where the context indicates otherwise, capitali~d terms used 
herein shall have the respective meanings set forth below: 

1.1.1. "Buildings": The Clearwater Building and the Centre Building, located as 
shown on the Site Plan, and as depicted and described in the Schematic Plans. 

1.1.2. "Site Plan": That certain Site Plan drawing attached to this Master 
Development Agreement as Exhibit "B". 

1.1.3. "Schematic Plans": Those certain schematic plans labeled "Updated 
Colored Floor PJans 6-26-14" prepared by Babcock Design Group, dated 6n5/14, including 
sheets Al.0.0, Al.LO, Al.2.0, Al.3.0, Al.4.0 and Al.5.0, together with the nNarrative Program 
for Meeting Room Facilities and Centre Facilities" attached hereto as Schedule L 

1.1.4. "District Facilities": The "Centre Facilities" and the "Meeting Room 
Facilities". 

1.1.5. "Centre Facilities": A commercial kitchen, a ballroom (with ballroom 
typical free span high ceiling configuration featuring moveable walls), and ancillary spaces 
including ground floor entry, lobby, stairs, elevators, escalators, prefunction areas, storage areas, 
restrooms, a connecting sky bridge to the fourth floor of the Clearwater Building and a sky 
bridge at the second floor level at the southwest comer of the Centre Building connecting to an 
adjacent structure to be acquired by the District. The "Centre Facilities" comprise approximately 
fifty-two thousand (52,000) square feet of floor area in the Centre Building, as depicted on the 
Schematic Plans. 

1.1.6. "Meeting Room Facilities": Meeting rooms on the fourth floor of the 
Clearwater Building~ with some moveable soundproof walls and fourteen (14) foot ceiling 
heights, together with a working kitchen, restrooms, hallways and other ancillary faciliti~ 
comprising approximately twenty-two thousand, Five Hundred Thirty-Seven (2Z537) square 
feet of floor area, as depicted in the Schematic Plans. 
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1.1.7. ''Tenant Improvements": (Defined in Exhibit "Tl" attached hereto, 
with inclusions and exclusions.) 

1.2 The Property. Gardner is the owner of certain real property located at 101 S. 
Capitol Boulevard, in the City of Boise, County of Ada, State of Idaho, which property (the 
"Property") is particularly described in Exhibit "A" attached hereto and incorporated herein by 
this reference. 

1.3 The Plans. Gardner intends to develop the Property generally as shown on the 
site plan attached hereto as Exhibit "B", as the City Center Plaza, to include (inter alia) two (2) 
Buildings, referred to as the Clearwater Building and the Centre Building (shown on the Site 
Plan and depicted and described in the Schematic Plans). 

1.4 The District Facilities. Th_e District desires to have Gardner construct new 
convention center facilities (the Centre Facilities and the Meeting Facilities, sometimes 
collectively referred to as the "District Facilities") in the Clearwater Building and the Centre 
Building, and Gardner desires to construct the same and sell the Centre Facilities to the District, 
and sell (or lease) the Meeting Room Facilities to the District. 

1.5 The Project. The development and construction of the Buildings and the District 
Facilities is the Project. The District and Gardner hereby agree to undertake the Project on the 
terms and conditions hereinafter set forth. 

1.6 Gardner Affiliates. Gardner shall have the right to transfer its rights under this 
Development Agreement, including the right to develop the Project, to an affiliated entity that 
Gardner has a majority ownership interest in and that Gardner controls (the "Gardner 
Affiliate"). The Gardner Affiliate for the Project will be K.C. Gardner Riverwoods, LLC, an 
Idaho limited liability company. Wherever the term "Gardner" is used herein, such term shall 
include the Gardner Affiliate together with any other affiliate, nominee, assignee, or successor in 
interest as herein provided. Additionally, upon recordation of the condominium documents as 
set forth in Section 2.1 below, that the Gardner Affiliate will convey the units comprising the 
District Facilities to City Center Plaza Meeting, LLC, an Idaho limited liability company, that is 
a special purpose entity that has among its members the Gardner Affiliate and has among its 
managers Gardner. 

1. 7 District Assignment. The District intends to assign its right to purchase the 
Centre Facilities (as such purchase right is hereinafter provided) to Capital City Development 
Corporation (the Urban Renewal Agency of Boise City, Idaho), and Gardner hereby consents to 
such assignment. 

1.8 The Parties. The District and Gardner are collectively the "Parties" hereunder. 
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2. Project Documents. 

To facilitate the development of the Project as set forth herein, the Parties have agreed to the 
form of the following documents ("Project Documents"), which are to be executed m 
conjunction with Gardner undertaking the Project. 

2.1 Condominium Declaration. The Parties acknowledge that Gardner is 
constructing the Project as part of a larger mixed use development on the Property as the City 
Center Plaza .. To facilitate the development of the Project, and the conveyance of the Centre 
Facilities and the Meeting Room Facilities to the District (or District's permitted assignee), 
Gardner will create one or more condominiums within the Property and the improvements to be 
constructed thereon. The Parties agree that as to the Meeting Room Facilities and the Centre 
Facilities, the forms of the declarations and plats creating the condominiums will be subject to 
mutually agreed upon refinement, adjustment, and modification throughout the development of 
the Project and City Center Plaza. Gardner shall develop the Project as set forth herein and will 
create condominium regimes and multiple units within those regimes comprising the Project for 
purposes of sale or lease to the District as set forth herein. The District's approval of the final 
form of the condominium documents, in writing, is required. Provided, such approval shall not 
be unreasonably withheld or delayed. 

2.2 Purchase and Sale Agreement. Gardner and the District shall execute and enter 
into a Purchase and Sale Agreement (the "PSA") for the Centre Facilities providing that Gardner 
shall sell to the District and the District shall purchase from Gardner the Centre Facilities. The 
PSA shall be substantially in the form attached hereto as Exhibit "D". The PSA shall include 
the right of the District to assign it and the right to purchase therein provided to the Capital City 
Development Corporation. 

2.3 Lease Agreement; Option to Purchase. Gardner and the District shall execute 
and enter into a lease, and a parallel option to purchase the Meeting Room Facilities, providing 
that Gardner shall lease to the District and the District shall Lease from Gardner the Meeting 
Room Facilities, and further providing the District the option to elect to purchase the Meeting 
Room Facilities from Gardner in lieu of lease. The lease shall be in the form of Exhibit "E-1" 
attached hereto ("Lease"), and the option to purchase shall be in the form of Exhibit "E-2" 
("Option"). 

2.4 Incorporation. The Parties acknowledge that the Project pocuments are an 
important and integral part of the development, construction and disposition of the Project. This 
Master Development Agreement is also a Project Document. The Project Documents set forth 
the Parties' respective duties, rights and obligations with regard to the development, construction 
and disposition of the Project. 

2.5 Interpretation of Project Documents. The Project Documents shall be 
interpreted consistent with the following provisions: 
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2.5.1 The intention of the Project Documents is to require complete, correct and 
timely execution and completion of the Project. Any work required by the Project Documents as 
necessary to complete the Project and produce the intended result shall be provided by Gardner 
in keeping with the Project Budget, attached hereto as Exhibit "F". The Project Documents are 
intended to be an integral whole and shall be interpreted as internally consistent. Work required 
by any page, part or portion of the Project Documents shall be performed as if it has been set 
forth on all pages, parts or portions of the Project Documents. The Project Documents may be 
modified only by an Amendment, as defined in Section 9.7. 

2.5.2 Consistent with the Project Documents, development and construction of 
the Project shall be procured by Gardner through a registered, independent general contractor. 
The person or entity providing these services shall be referred to as the "General Contractor". 
These services shall be procured pursuant to a separate agreement between Gardner and the 
General Contractor. The General Contractor shall be Engineered Structures, Inc. ("ESI"). - . 

2.5.3 "Work" as used herein and in the Project Documents means all labor, 
materials, equipment, supervision, supplies, facilities, tools, transportation, and services, for the 
whole or a designated part of the Project, to be provided by Gardner (or pursuant to Gardner's 
direction by the General Contractor, or any subcontractor, sub-subcontractor or other entity for 
whom Gardner or the General Contractor is responsible) to complete the Project, which is 
required, necessary, implied or reasonably inferable to construct the whole or a designated 
portion of the Project and to complete all Work in accordance with the Project Documents. Work 
also includes, but is not limited to, the fulfillment of all duties and responsibilities of Gardner as 
provided by the Project Documents. 

2.6 · Execution of Project Documents. The Parties shall cause the PSA, the Lease 
and the Option to be executed within three (3) business days following approval of the Final 
Plans and Specifications and the Final Project Budget, as those terms are defined below. Within 
three (3) business days following recording of the condominium plat and the condominium 
declaration (so long as such recording is completed following the approval of the Final Plans and 
Specifications and the Final Project Budget) defining and creating the units comprising the 
District Facilities the PSA, the Lease and the Option shall be amended to include the platted 
descriptions of the units comprising the District Facilities. 

2.7 Statute of Frauds Not Applicable. The District, Gardner and the Gardner 
Affiliate expressly agree that the Statute of Frauds is not applicable in defeat of this Development 
Agreement, acknowledging that the District Facilities are adequately identified so as to avoid 
ambiguity or confusion, while acknowledging the ultimate requirement of condominiumization. 
The District Facilities are to be constructed and located as shown in the Schematic Plans. The 
District Facilities include all rights of the owner and occupant of the units comprising same as set 
forth in the condominium plat and the condominium declaration for the City Center Plaza 
Condominium to be executed and recorded. 

3. Joint Financing Obligations. 

The District, Gardner and the Gardner Affiliate acknowledge that due to the complexity of the 
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development of the Project, their respective obligations hereunder, and the timing for completion 
of the construction of the Project, that financing of the construction and development of the 
Project necessitates their cooperative efforts to facilitate satisfactory financing. The Documents 
related to this Project as set forth in Article 2 will require their joint efforts to satisfy certain 
obligations related to the lender financing of the developm~nt and construction of the Project and 
the development of City Center Plaza. Due to the complexity of developing City Center Plaza, 
Gardner Company may utilize one or more banks or ..other financial entities to· finance City 
Center Plaza's initial development and to provide permanent financing for City Center Plaza, 
including the Project. All such lenders are potential financing entities are referred to hereafter 
collectively as the "Lender". 

3.1 District's Obligations. 

3.1.1 Security Deposit/Calculation of Damage. To facilitate the financing and 
development of the Centre Facilities, Gardner requires the District to make certain financial 
commitments at certain milestones in the development of the Project. Upon Gardner's submittal 
of the application for a building permit for the core and shell elements of the Centre Facilities to 
the City of Boise and delivery of written notice to the District of the same (but in no event prior 
to November 1, 2014) the District shall deposit with Gardner the sum of Two Million Five 
Hundred Thousand Dollars ($2,500,000.00)("First Deposit"). This First Deposit is a security 
deposit to assure the District's performance of its obligation to purchase the Centre Facilities as 
required herein and in the PSA. Gardner shall provide a letter of credit in favor of the District in 
form satisfactory to the District, in the amount of the First Deposit as security for Gardner's use 
of the First Deposit and performance of its obligations hereunder, and to assure repayment of the 
Centre Deposit as hereinbelow provided (if repayment is required). Such letter of credit shall be 
provided through the date of closing of the purchase of the Centre Facilities, and Gardner shall 
renew, extend, or obtain such future letters of credit as may be necessary to satisfy such 
condition. Even though deposited as a security deposit, Gardner may utilize any portion of the 
First Deposit in construction at such time as the Final Plans and Specifications (as defined 
below) have been finally agreed to and approved in writing by the District. 

Within three (3) business days following the recording of a condominium plat 
creating the units defining the Centre Facilities (but in no event prior to July I, 2015), the parties 
shall amend the PSA, to include the final legal descriptions of the actual condominium units 1 

comprising the Centre Facilities, and the District shall deposit an additional sum of Two Million 
Five Hundred Thousand Dollars ($2,500,000.00)("Second Deposit"). The Second Deposit shall 
be held in an escrow account, in an impound pursuant to an Impound/Escrow Agreement 
between the Parties and Fidelity Investment. The First Deposit and the Second Deposit shall be 
referred to collectively as the "Centre Deposit," and serves solely as security for the District's 
performance of its purchase obligation for the Centre Facilities upon completion of construction 
by Gardner. 

The Centre Deposit is intended to provide assurance to Gardner and its lenders 
that if the District failed to proceed to close on the purchase of the Centre Facilities, that Gardner 
would have funding available to convert the same from their specialized use. As such, the 
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Centre Deposit shall be utilized and applied as follows: (a) If the District assigns its rights to 
CCDC to purchase all of the Centre Facilities upon their completion as set forth herein, then 
upon CCDC's payment of the Purchase Price for the Centre Facilities as set forth in the PSA, 
Gardner shall refund the First Deposit to the District, and the Second Deposit, together with all 
other amounts in ~e escrow impound account with Fidelity Investments shall be released to the 
District; (b) If the District does not make such assignment of its rights to CCDC and the District 
purchases the Centre Facilities upon their completion as set forth herein, then the First Deposit 
shall be credited against the Purchase Price, as such term is defined in the PSA and in . 
conjunction with the Closing of the purchase of the Centre Facilities by the District, the Second 
Deposit and all other amounts in the escrow impound account with Fidelity Investments shall be 
released to the District; and (c) If CCDC (as assignee of the District) or the District fails to 
purchase the Centre Facilities upon completion of the Centre Facilities as set forth herein, then, 
in addition to any other remedies hereunder and the PSA, Gardner may retain the Centre Deposit. 

Gardner shall provide written to notice to the District of the issuance of 1he 
building permit for the construction of the core and shell of the Centre Facilities. If Gardner fails 
to commence construction of the Centre Facilities within sixty (60) days after the date of the 
issuance of a building permit for the construction of the core and shell of the Centre Facilities, or 
if Gardner breaches its obligations under this Development Agreement beyond all applicable 
notice and cure periods, then First Deposit and the Second Deposit shall be immediately 
refunded and paid over to the District. 

Gardner and the District agree to the specific performance of this Development 
Agreement and the PSA. Alternatively, if it is determined that damages are appropriate, then 
notwithstanding anything in this Development Agreement to the contrary, in no event will the 
either party be liable to the other under this Development Agreement or under the PSA for any 
damages in excess of the amount of the Purchase Price. Further, Gardner aclmowledges and 
agrees that all liability of the District under this Development Agreement will expire upon the 
closing of the purchase of the Centre Facilities by the District or its assignee. 

3.1.2 Subordination of Interest in Meeting Room Facilities. The District 
acknowledges that if it fails to purchase the Meeting Room Facilities at the time that the 
certificate of occupancy is issued for the Project, and proceeds with the lease of the same instead, 
then Gardner and the Gardner Affiliate will be required to obtain pennanent financing for the 
Meeting. Room Facilities, as the case may be, secured by a deed of trust encumbering the 
Meeting Room Facilities and that the District will consent to and subordinate its interest in the 
Meeting Room Facilities to that of the Lender. The District shall provide such consent, 
acknowledgment and subordination as may be reasonably required to facilitate financing of the 
Project. This provision is not applicable to the Centre Facilities. 
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3.2 Gardner Obligations. 

3.2.1 Gardner shall obtain the required construction :financing for the Project 
subject to the District's performance. Gardner shall undertake the construction and development 
and completion in timely fashion of the Project consistent with all covenants for the benefit of 
the Lender related to the :financing of the Project, and consistent with all covenants herein and in 
the Project Documents with the District. 

3.3 Joint Obligations. 

3.3.1 The District, Gardner and the Gardner Affiliate acknowledge that they will 
be required to take future actions to create legal parcels of record by condominiumizing the 
Project to facilitate the District's purchase of the described Centre Facilities and Meeting Room 
Facilities. 

3.3.2 The District, Gardner and the Gardner Affiliate all further acknowledge 
and agree that the Lender may impose additional reasonable obligations upon their respective 
performance under the Project Documents, including, but not limited to, requiring notice of any 
party's default under any of the Project Documents; granting the Lender a security interest in the 
Property, the Project, and the Buildings. 

3.3.3 The District, Gardner and the Gardner Affiliate all further acknowledge 
and agree that they shall cooperatively modify the Project Budget and the Construction Schedule 
as defined in Article 4 below, as may be nece~sary from time to time to permit the construction 
of the Project within the District's financing. 

4. Design and Development of Project and Construction of Improvements. 

4.1 Project Design. The Parties have approved the Schematic Plans for the 
Buildings, and the District Facilities. Upon execution of this Development Agreement by the 
Parties, Gardner shall authorize the "Project Architect" (Babcock Design Group) retained by 
Gardner to proceed with final design and preparation of detailed plans and specifications 
( collectively, the "Final Plans And Specifications") for the construction of the Buildings and of 
the District Facilities, subject to the terms, conditions and requirements hereinafter set forth. The 
Final Plans And Specifications shall be consistent and compatible with the Schematic Plans, with 
any material deviations requiring the approval of the District, not to be unreasonably withheld. 

4.1.1 It is the intention, understanding and agreement of the Parties that the. 
District Facilities shall be constructed, and the work shall include turnkey completed facilities, 
ready for occupancy and use by the District, with all Tenant Improvements constructed, installed 
and finished (subject to specific exceptions and/or exclusions as set forth in the "Tenant 
Improvements" definition, attached. hereto as Exhibit "TI", and incorporated herein by this 
reference). 

_ 4.1.2 The District iiltends to and will retain its own independent consulting 
architect (the "District Architect") to advise the District with regard to the plans and 
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specifications for the District Facilities. Upon retention by the District of the District Architect, 
the District shall provide to Gardner the name and all necessary contact information for the 
District Architect. The Parties recognize and acknowledge that the District Facilities will have 
and present unique design and specification requirements. Gardner and the Project Architect 
shall work cooperatively with the District Architect, consulting with the District Architect and 
providing plans and specifications as prepared, in a timely fashion to the District Architect so 
that the District Architect can have full opportunity to advise the District, Gardner and the 
Project Architect of any and all recommenµations with regard to the design, the plans and the 
specifications for the Buildings and the District Facilities. Ultimately, the District shall have the 
right, prior to commencement of construction of the Buildings and the District Facilities, to 
approve the Final Plans And Specifications, such approval not to be unreasonably withheld or 
delayed. 

4.2 Budget and Schedule. 

4.2.1 Gardner has selected Engineered Structures Incorporated ("ESI") as its 
General Contractor for the Project Based upon the Schematic Plans, Gardner and ESI have 
completed a preliminary estimation of the cost of the Project, and have developed a preliminary 
budget for the Project ("Project Budget'') which shall be subject to modification upon prior 
written approval of Gardner and the District as set forth below; and a construction schedule for 
the Project ("Construction Schedule"). The Project Budget is attached hereto as Exhibit "F" 
and the Construction Schedule is attached hereto as Exhibit "G". 

4.2.2 The Parties agree that the Purchase Price for each of the respective Centre 
Facilities and the Meeting Room Facilities shall be determined and established by the final 
Project Budget as agreed upon by the Parties. As the plans and specifications are developed, 
refined and finalized (and ultimately approved by the District), Gardner and ESI shall refine the 
Work costs, and provide such detail and back up for such costs as may reasonably be required by 
the District and the District Architect. The Parties and ESI shall work jointly in good faith to 
modify the Project Budget and Construction Schedule as necessary and neither party shall 
unreasonably withhold or condition consent to modifications to the Project Budget or 
Construction Schedule, where such modifications are reasonablyrequired to satisfy the District's 
requirements for the Project. 

4.2.3 The Parties acknowledge that the Project Budget, the Construction 
Schedule, and any design or construction contracts Gardner enters into with the General 
Contractor or the design professional, related to the Project shall be modified, including 
increases, prior to determination of the Final Project Budget pursuant to section 4.2.4, if 

(a) The District directs a change in the Project that increases the cost 
of design or construction for the Project; 

(b) Gardner encounters subsurface or concealed conditions on the 
Property, including hazardous materials, that increases the cost of any design services or 
construction; 
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( c) Gardner incurs unavoidable increased costs related to the design or 
construction of the Project as a direct result of changes, in applicable laws, codes and ordinances, 
such as changes in life-safety building codes; zoning laws; taxes and fees applicable to the 
Project; or environmental regulations; and 

( d) Emergencies occur that increase the cost of design or construction 
for the Project. 

4.2.4 Upon completion of the Final Plans and Specifications, the Project Budget 
shall be updated as the "Final Project Budget" and shall be presented by Gardner for approval 
by the District, such approval not to be unreasonably withheld or delayed. The Final Project 
Budget shall be in the same format as the Budget attached hereto as Exhibit "F". with such 
additional detail as the District may reasonably request. The Budget shall show a final cost of 
the work for the Centre Facilities and separately for the Meeting Room Facilities. It is the 
intention and agreement of the Parties that the Final Project Budget shall be on a cost plus fee 
basis, with a Developer's Fee of five percent (5%) on total actual costs. The Final Project 
Budget total sum shall be a guaranteed maximum price ("GMP"). The books and records 
(including all supplier and subcontractor supply agreements and contracts, and all work orders, 
change orders and invoices) shall be made available to the District and its agents for review, 
upon reasonable notice. Gardner and ESI shall continually seek to value engineer the Project arid 
reduce the costs of the Work (without adversely impacting the quality or design in the Project). 
To the extent reductions in the costs of the Work are realized after the GMP has been 
established, Gardner shall be entitled to a savings bonus equal to fifty percent (50%) of the 
amount by which the final cost of the Work is less than the GMP. 

4.2.5 Gardner acknowledges and agrees that the anticipated date of substantial 
completion shall be August 31, 2016 ("Targeted Date of Substantial Completion"). 
"Substantial Completion" shall mean the stage in the progress of the Project, or any designated 
portion of the Project when the Project is sufficiently complete in accordance with the Project 
Documents so that the District can occupy or utilize the Project, or a designated portion thereof, 
for its intended use. 

4.2.6 By executing this Development Agreement Gardner confirms that the 
Targeted Date of Substantial Completion is a reasonable period for performing all Work 
associated with the Project assuming that the District does not require material changes to the 
scope of the Project that would modify the Work as set forth herein. 

4.2. 7 The Project shall not be considered fully complete until the occurrence of 
the following: 

(a) A final certificate of occupancy has been issued by the authority 
having jurisdiction, and 

(b) The District agrees in writing that any and all remaining punchlist 
items have been completed to the District's satisfaction. Gardner shall have 90 days from 
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Targeted Date of Substantial Completion, to comply with both of these items. If final 
completion is not achieved within 90 days of the Targeted Date of Substantial Completion, the 
District may, at its own discretion, perform whatever tasks necessary to complete the above 
Work, and Gardner shall pay the District for those costs. 

(c) Prior to the District exercising its rights under 4.2.7 (b), it shall 
provide a minimum of ten (10) days written notice to Lender. 

4.3 Design and Construction. 

4.3.1 Agreements. Gardner shall enter into a design contract with Project 
Architect to undertake the design of the Project consistent with the Project Budget and 
Construction Schedule, attached hereto and incorporated herein. The design contract shall be 
substantially in the form attached hereto as Exhibit "H" ("Design Contract,,). Gardner 
warrants that Project Architect is appropriately licensed in the state ofidaho. Gardner shall enter 
into a construction contract with ESI to undertake the development of the Project consistent with 
the Project Budget and Construction Schedule. The construction contract with the General 
Contractor shall be substantially in the form attached hereto as Exhibit "I" ("Construction 
Contract"). Gardner warrants that the General Contractor and any subcontractors shall be 
appropriately registered to perform the Work outlined herein and shall indemnify and hold 
harmless the District, its directors, officers, employees and agents from performance of Work by 
a person, company, corporation or entity not so registered. The Parties acknowledge that the 
Design Contract and Construction Contract are incorporated by reference and that upon 
execution they shall be deemed to be included in the Project Documents. 

4.3.2 Responsibility for Subcontractors. Gardner shall ensure that the 
Construction Contract with the General Contractor shall ensure that the General Contractor shall 
be responsible to the District for acts and omissions of the subcontractors, sub-subcontractors, 
materialmen, suppliers, and their agents and employees, and any other persons or entities 
performing portions of the Work for or on behalf of the Gardner or any of its subcontractors or 
sub-subcontractors, or claiming by, through or under Gardner, and for any damages, losses, costs 
and expenses resulting from such acts or omissions. 

4.3.3 Respon.sibility To Pay For Elements Of The Work And Overtime. 
Unless otherwise provided in the Project Documents, the General Contractor shall provide and 
pay for labor, materials, equipment, tools, construction equipment and machinery, water, heat, 
utilities, transportation and other facilities and services necessary for proper execution and 
completion of the Work, whether temporary or permanent and whether or not incorporated or 
to be incorporated in the Project. Should the Project Documents require Work to be performed 
after regular working hours or should the General Contractor elect to perform Work after 
regular hours, the additional cost of such Work shall be borne by the General Contractor. 

4.3.4 Responsibility For Labor Issues. Whenever any provisions of the Project 
Documents conflict with any agreements or regulations of any kind in force among members 
of any trade association, union or council, which regulate what Work shall be included in the 
work of particular trades, Gardner shall make all necessary arrangements with the General 
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contractor to reconcile any such conflict without delay or cost to the District and without 
recourse to the District. 

4.3.5 Disciplined And Skilled Employees. Gardner shall require the General 
Contractor to enforce strict discipline and good order among its employees, subcontractors and 
other persons carrying out the Work for or on behalf of the General Contractor and shall ensure 
its subcontractors do not permit employment of unfit persons or persons not skilled in the tasks 
assigned to them. 

4.3.6 Permits And Fees. Consistent with the Project Budget and the Project 
Documents, all permits and governmental fees, licenses, inspections and all other consents for 
construction necessary for proper execution and completion of the Project which are 
customarily secured after execution of the Project Documents and which are legally required, 
shall be secured and paid for by Gardner. Gardner shall deliver all original permits, licenses 
and certificates to the District upon completion of the Project. 

4.3. 7 Legal Notices. Gardner shall require the General Contractor to perform 
the Work in compliance with and give notices required by, laws, ordinances, rules, regulations 
and lawful orders of public authorities applicable to performance of the Work. 

4.3.8 Superintendent. Gardner shall require the General Contractor to employ a 
competent superintendent and necessary assistants who shall be in attendance at the Project 
during performance of the Work. The superintendent shall represent General Contractor and 
information and communications given to the superintendent shall be as binding as if given to 
the General Contractor. 

4.3.9 Construction Schedule. All Work shall be performed consistent with the 
Construction Schedule, a true and complete copy being attached hereto as Exhibit "G." The 
Construction Schedule shall not exceed time limits provided in the Project Documents, shall be 
revised as required herein and at appropriate intervals as required by the conditions of the 
Work and the Project, shall be related to the entire Project, and shall provide for expeditious 
and practicable execution of the Work. The Construction Schedule shall not be revised without 
prior review and approval of the District, except as provided herein. The Construction 
Schedule shall be reviewed every thirty (30) days and updated versions shall be submitted to 
the District. If any updated version of the Construction Schedule indicates that the Date of 
Substantial Completion for the Work will be beyond the Date of Substantial Completion 
established herein, then the Gardner and the General Contractor shall submit to the District for 
its review and approval a narrative description of the means and methods which the General 
Contractor intends to employ to expedite the progress of the Work to ensure timely completion 
of the Work by the Date of Substantial Completion. To ensure such timely completion, the 
General Contractor shall take all necessary action including, without limitation, increasing the 
number of personnel and labor on ~e Project and implementing o~ertime and double shifts. 
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4.3.10 Project Records. Gardner shall maintain for the District at the Project, or 
at such other location as reasonably acceptable to the District, one record copy of any 
drawings, specifications, addenda, change orders and other contract or subcontract 
amendments, in good order and marked currently to record changes and selections made during 
construction, and one record copy of all approved shop drawings, product data, samples and 
similar required submittals. These shall be available to the District and shall be delivered to 
the District upon final completion of the Work. 

4.3.11 Finished Product Gardner shall require the General Contractor to 
ensure that all cutting or patching required for performance and completion of the Work in 
accordance with the Project Documents. All areas requiring cutting and patching shall be 
restored to a completely finished condition acceptable to the District. 

4.3.12 Site Maintenance. Gardner shall require the General Contractor to use 
its best efforts to prevent and to control dust and shall be responsible for overall cleanliness 
and neatness of the Work. At completion of the Project, Gardner shall require the General 
Contractor to remove from and about the Project waste materials, rubbish, the General 
Contractor's tools, construction equipment, machinery and surplus materials. If the General 
Contractor fails to clean up the Project as provided herein, the District may do so and the cost 
thereof shall be charged to Gardner. · 

4.3.13 Access To The Work. Upon reasonable prior notice, Gardner and the 
General Contractor shall allow the District access to the Project and surrounding area during all 
portions and stages of the Work. 

4.3.14 Indemnification. To the fullest extent permitted by law, Gardner, either 
through itself or others, shall indemnify and hold harmless the District, the District's officers, 
directors, members, consultants, agents and employees (the Indemnitees) from all claims for 
bodily1njury and property damage other than to the Work itself and other property required to 
be insured, including reasonable attorneys' fees, costs and expenses, that may arise from the 
performance of the Work, but only to the extent caused by the negligent acts or omissions of 
Gardner, Subcontractors or anyone employed directly or indirectly by any of them or by anyone 
for whose acts any of them may be liable. Gardner shall not be required to indemnify or hold 
harmless the lndemnitees for any negligent acts or omissions of the Indemnitees. 

4.3.15 Tests And Inspections. If the Project Documents or any laws, statutes, 
ordinances, building codes, rules, regulations or orders of any governmental body or public or 
quasi-public authority having jurisdiction over the Work or the Project require any portion of 
the Work to be inspected, tested or approved, Gardner shall give the District timely notice 
thereof so the District, and if requested by the District, it may observe such inspection, testing 
or approval. 

4.3.15.1 lfthe design professional or public authorities having jurisdiction 
determine that portions of the Work require additional testing, inspection or approval not 
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included herein, Gardner shall give timely written notice to the District of when and where 
tests and inspections are to be made so that the District may be present for such procedures. 

4.3.15.2 Gardner shall obtain and promptly _deliver to the District all 
required certificates of testing, inspection or approval, unless otherwise required by the Project 
Documents. 

4.3.15.3 Tests or inspections of the Work or Project shall be scheduled 
and conducted so as to avoid unreasonable delay in the Work. 

4.3.16 Policies Of Employment. Gardner, and Gardner shall require the 
General Contractor its subcontractors and sub-subcontractors shall comply with all federal, 
state and local laws and regulations regarding employment, discrimination and affirmative 
action. 

4.3.17 Safety Of Persons And Property. Gardner shall require the General 
Contractor to be responsible for initiating, maintaining and supervising all safety precautions 
and programs in connection with the performance of the Work in accordance with the Project 
Documents. Gardner shall require the General Contractor to take reasonable precautions for 
safety of, and shall provide reasonable protection to prevent damage, injury or loss to: 

4.3.17.1 General Contractor's employees and the employees of 
subcontractors and sub-subcontractors and invitees on the Project or otherwise 
engaged in performing the Work and other persons who may be affected 
thereby; 

4.3.17.2 the Work and materials and equipment to be incorporated 
therein, whether in storage on or off Property, under care, custody or control of 
Gardner, the General Contractor, or any subcontractors; and, 

4.3.l 7.3 other property adjacent to the Property and designated area for 
the Work, such as trees, shrubs, lawns, walks, pavements, roadways, structures 
and utilities not designated for removal, relocation or replacement as part of the 
Work. 

4.3.18 Gardner shall require the General Contractor to give notices and comply 
with applicable laws, ordinances, rules, regulations and lawful orders of public authorities 
bearing on safety of persons or property or their protection from damage, injury or loss. Gardner 
shall provide all facilities and shall follow all procedures required by the Occupational Safety 
and Health Act (OSHA) including, but not limited to, providing and posting all required placards 
and notices, and shall otherwise be responsible for complying with all other mandatory safety 
laws. 

4.3.19 Gardner shall require the General Contractor to erect and maintain, and, 
as appropriate, require its subcontractors to also erect and maintain, as required by existing 
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conditions and performance hereunder, reasonable safeguards for safety and protection, 
including posting gender neutral danger signs and other warnings against hazards, promulgating 
safety regulations and notifying users of adjacent sites and utilities. 

4.3.20 When use or storage of explosives or other hazardous materials or 
equipment or unusual methods, if any, are necessary for execution of the Work, Gardner shall 
give the District reasonable advance notice and shall exercise reasonable care and execute such 
activities under supervision of properly qualified personnel. 

4.3.21 Gardner shall require the General Contractor to promptly remedy, or 
cause to be remedied, damage and loss to property referred to herein. 

4.3.22 Gardner shall require the General Contractor to designate a responsible 
member of General Contractor's organization whose duty shall be the prevention of accidents. 
This person shall be the General Contractor's superintendent unless otherwise designated by the 
General Contractor. 

4.3.23 Gardner shall require the General Contractor to promptly report in 
writing to the District all accidents arising out of or in connection with the Work which causes 
death or significant personal injury, giving full details and statements of any witnesses. 

4.3.24 When required by law or for the safety of the Work, Gardner shall require 
the General Contractor to shore up, brace, underpin and protect foundations and other portions 
of existing structure(s) which are in any ~ay affected, or potentially affected, by the Work. 

4.3.25 If any hazardous material, including asbestos or polychlorinated biphenyl 
(PCB), is encountered on the Property or adjoining property, Gardner shall require the General 
Contractor, upon recognizing the condition, to immediately stop Work in the affected area and 
report the condition to the District in writing. The Construction Schedule and the Date of 
Substantial Completion shall be extended for such periods of time as the Work is stopped. The 
District shall obtain the services of a licensed laboratory to verify the presence or absence of any 
hazardous material and, in the event such material or substance is found to be present, to verify 
that it has been rendered harmless. When the material or substance has been rendered harmless, 
Work in the affected area shall resume. 

4.4 Emergencies. Gardner shall require the General Contractor in an emergency 
affecting safety of persons or property, to act, at General Contractor's discretion, to prevent 
threatened damage, injury or loss. 

4.5 Uncovering Work. If a portion of the Work is covered contrary to the District 
request or contrary to the requirements of the Project Documents, and the District makes a 
written request setting forth the need or justification for the uncovering or examination of such 
covered portion, then to such extent as is commercially reasonable and necessary, such portion 
thereof shall be uncovered for examination and shall be replaced at the Gardner's expense 
without adjustment to the Date of Substantial Completion or Project Budget. If a portion of the 
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Work has been covered which the District has not specifically requested to examine _prior to its 
being covered, the District may request to see such Work and it shall be uncovered by Gardner. 
If such Work or Owner Furnished Item is in accordance with the Project Documents, costs of 
uncovering and replacement shall, by appropriate change order, be at the District's expense. If 
such Work is not in accordance with the Project Documents, costs of uncovering and correction 
shall be at Gardner's expense unless the condition was caused by the District. 

4.6 Correcting Work. Gardner shall require the General Contractor to promptly 
correct Work rejected by the District that is not reasonably consistent with the requirements of 
the Project Documents, whether discovered before or after Substantial Completion and whether 
or not fabricated, installed or completed. Costs of correcting such rejected Work, including 
additional testing and inspections and compensation for the design.professional's services and 
expenses made necessary thereby, shall be at the expense of the party lllldertaking the 
correction. 

4.7 Acceptance Of Nonconforming Work. The District may, at its sole option, elect 
to accept Work that is not reasonably consistent with the requirements of the Project 
Documents, in which case the Project Budget shall be adjusted as is appropriate and equitable. 

4.8 Correction Of Work After Substantial Completion. If, within one (1) year 
after the Date of Substantial Completion of the Work (unless otherwise provided in any 
Certificate of Substantial Completion approved by the parties, or within such longer period of 
time as may be provided by law or in equity, or by terms of an applicable special warranty 
required by the Project Documents), any of the Work is found to be inconsistent with the 
requirements of the Project Documents, Gardner shall require the General Contractor to correct it 
promptly at the Gardner's sole expense after receipt of written notice from the District. The 
District shall give such notice promptly after discovery of the condition by the District This 
obligation shall survive acceptance of the Work under the Project Documents and tennination of 
Project Documents. The one-year period for correction of Work shall be extended with respect 
to portions of such Work first performed after Substantial Completion by the period of time 
between Substantial Completion and the actual performance of the Work. If nonconforming 
Work is not corrected within a reasonable time during that period after receipt of notice from the 
District, the District may correct it. Establishment of the one-year period for correction of Work 
as described in this Paragraph relates only to the specific obligation to correct the Work, and has 
no relationship to the time within which the general obligation to comply with the Project 
Documents may be enforced, or to warranties, if any provided in the Project Documents or the 
time within which proceedings may be commenced to establish liability with respect to the 
performance of obligations under the Project Documents. The obligations and liability, if any, 
with respect to any of the Work found to be inconsistent with the requirements of the P_roject 
Documents discovered after the one-year correction period shall be determined in accordance 
with Idaho law. 

5. Coordination of Building and Site Work Construction. The Parties shall cooperate with 
each other, as well as the contractor, design professionals and their respective agents to facilitate 
the construction and development of the Project to minimize interference with adjoining 
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properties while ensuring that the work associated with the Project proceeds as set forth in 
Article 4 above. 

6. Force Majeure. No Party, shall be considered in breach or default of its obligations with 
respect to the preparation of the Project for redevelopment or the commencement and completion 
of construction of the improvements, in the event of forced delay in the performance of such 
obligations due to unforeseeable causes beyond its control and without its fault or negligence, 
including war; insurrection; strikes; lock-outs; riots; floods; earthquakes; fires; casualties; natural 
disasters; acts of the public enemy; epidemics; quarantine restrictions; freight embargoes; lack of 
transportation; lack of materials or labor at commercially reasonable prices or in commercially 
reasonable quantities; adverse economic conditions; governmental restrictions or priority; 
unusually severe weather; acts of another party not within its control; environmental analysis, or 
removal of hazardous or toxic substances; acts or the failure to act of any public or governmental 
agency or entity ( except that acts or the failure to act of either party shall not excuse performance 
by that party); or any other causes beyond the control or without the fault of the Party claiming 
an extension of time to perform. The time for the performance of the obligations shall be 
extended for the period of delay, as mutually determined by the parties, if the party seeking the 
extension shall request it in writing of the other party within thirty (30) days after the beginning 
of the forced delay. Times of performance under this Agreement may also be extended in 
writing by the Parties. 

7. Notices. Any notice, demand, request, invoice, bill or other instrument which may be or is 
required to be given under this Development. Agreement or the Project Documents shall be 
delivered in person, via nationally recognized overnight courier, or sent by United States 
certified or registered mail, postage prepaid, to as set forth herein as applicable. · Notices shall be 
in writing unless oral notice is expressly permitted by this Lease and shall be deemed given on 
the date immediately following deposit with the overnight courier or upon actual receipt, if 
earlier. A party may change its notice address as set forth herein by delivering notice thereof to 
the other party. Notices shall be delivered as follows: 

Gardner: 

K.C. Gardner Company, L.C. 
101 S. Capitol Blvd. Suite 1200 
Boise, Idaho 83702 
Attention: Thomas Ahlquist 

The District:· 

Greater Boise Auditorium District 
850 W. Front Street 
Boise, ID 83702 
Attention: Pat Rice 

With copy to: 

Don Knickrehm 
Givens Pursley LLP 
601 W. Bannock Street 
Boise, ID 38701 
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8. Default. No party shall be deemed to be in default under this Development Agreement 
except upon the expiration of thirty (30) days from receipt of written notice from the other party 
specifying the particulars in which such party has failed to perform its obligations under this 
Development Agreement, unless such party, prior to expiration of said thirty (30) day period, has 
rectified the particulars specified in said notice of default. Upon the occurrence of any default, 
the non-defaulting party shall have all rights and remedies available to it at law or in equity. In 
addition to the remedies set forth in this Development Agreement, each party shall have all other 
remedies provided by law or equity to the same extent as if fully set forth herein word for word. 
No remedy available to any party shall exclude any other remedy available to such party under 
the Development Agreement or under law or equity. All remedies shall be cumulative. 

9. General Provisions. 

9.1 Reliance by Parties. It is of the essence of this Development Agreement that the 
construction of the improvements contemplated herein and the performance of each Party's 
resp~nsibilities is of substantial economic significance to the other Party and that the failure of 
either party to perform at the time and in the manner contemplated herein shall result in 
substantial direct and consequential damages to the other Party. 

9.2 Waiver of°Jury Trial. TO THE EXTENT PERMITTED BY APPLICABLE 
LAW, THE PARTIES HEREBY IRREVOCABLY WAIVE ANY AND ALL RIGHT TO 
TRIAL BY JURY IN ANY LEGAL PROCEEDING ARISING OUT OF OR RELATING 
TO TIDS AGREEMENT OR THE TRANSACTIONS CONTEMPLATED HEREBY. 
THE PROVISIONS OF TIDS SECTION SHALL SURVIVE THE CLOSING OR ANY 
TERMINATION OF THIS AREEMENT. 

9.3 Applicable Law. The laws of the State of Idaho shall govern the interpretation 
and enforcement of this Agreement. 

9.4 Not a Partnership. The provisions of this Development Agreement are not 
intended to create, nor shall they in any way be interpreted or construed to create, a joint venture, 
partnership, or any other similar relationship between the parties. 

9.5 No Third Party Beneficiary Rights. Except as specifically provided herein, 
nothing contairied in the Project Documents shall create, or be interpreted to create, privity or 
any other contractual relationship between any persons or entities other than the District and 
Gardner. Except as provided herein and in the Agreement, there are no third-party beneficiaries 
to the Project Documents. Nothing contained in the Project Documents shall create or give to 
third parties any claim or right of action against the District or Gardner, except as specifically 
provided in the Project Documents. 

9.6 Successors and Assigns. The terms, covenants, conditions and agreements 
contained herein shall constitute covenants running with the land and shall be binding upon, and 
inure to the benefit of the heirs, personal representatives, successors and assigns of the parties 
hereto. In the event of any sale or conveyance of a party's interest in its Parcel, said party shall 
remain liable to the other party for the performance of said party's obligations hereunder. 
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9. 7 Modification. Neither this Development Agreement nor the Project Documents 
shall be modified without the written agreement of all of the parties hereto. 

9.8 Captions and Headings. The captions and headings in this Development 
Agreement are for reference only and shall not be deemed to define or limit the scope or intent of 
any of the terms, covenants, conditions or agreements contained herein. 

9.9 Entire Agreement. This Development Agreement contains the entire agreement 
between the parties hereto and supersedes all prior agreements, oral or written, with respect to 
the subject matter hereof. The provisions of this Development Agreement shall be construed as a 
whole and not strictly for or against any party. 

9.10 Time for Performance. Time is of the essence of this Development Agreement 

9.11 Time Period Computation. All time periods in this Development Agreement 
shall be deemed to refer to calendar days unless the time period specifically references business 
days. 

9.12 Construction. In construing the provisions of this Development Agreement and 
whenever the context so requires, the use of a gender shall include all other genders, the use of 
the singular shall include the plural, and the use of the plural shall include the singular. 

9.13 Joint and Several Obligations. In the event any party hereto is composed of 
more than one (1) person, the obligations of said party shall be joint and several. 

9.14 No Waiver. A Party's failure to insist upon strict performance of any of the 
terms, covenants, conditions or agreements contained herein shall not be deemed a waiver of any 
rights or remedies that said party may have and shall not be deemed a waiver of any subsequent 
breach or default in the performance of any of the terms, covenants, conditions or agreements 
contained herein by the same or any other party hereto.. . ~ 

IN WITNESS WHEREOF, the Parties have executed this Development Agreement as of the 
date first set forth above. 
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GARDNER: . THE DISTRICT: 

KC Gardner Company, L.C., a Utah limited~lJ 
liability company 

By: C: ~ -
Name: {!/2r/ ~~<Lln 4"h./d.,(_LF 
Title: Manager 

CONSENTED TO BY 

GARDNER AFFILIATE: 

KC Gardner Riverwoods, L.C., a Utah limited , .\ 
liability company u,..,JJ/ 

By: KC 
Gardner Company, L.C., a Utah limited 
liability company 

By: 
Name: C,fi/'l_j f~a..n t;!a..rcC ,<_l /" 

Title: Mru:iager 

Greater Boise Auditorium District, a 
governmental subdivision of the State of 
Idaho 
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List of Exhibits and Schedules: 

Exhibit "A" - Legal Description of Property 
Exhibit "B" - Site Plan 
Exhibit "C" - Reserved 
Exhibit "D" -Purchase And Sale Agreement 
Exhibit "E-1" - Lease of Meeting Space 
Exhibit "E-2" - Option to Purchase Meeting Space 
Exhibit "F" - Project Budget 
Exhibit "G" - Construction Schedule 
Exhibit "H'' - Design Contract 
Exhibit "I" - Construction Contract 
Exhibit "TI" -Tenant Improvements (with inclusions and exclusions) 
Schedule 1 - Narrative Program for Boise Center Facjlities Improvements and 
Schematic Plans 
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PURCHASE AND SALE AGREEMENT FOR CENTRE FACILITIES 

THIS PURCHASE AND SALE AGREEMENT FOR CENTRE FACILITIES (this 
"Contract"), is executed as of --------~ 2015 (the "Effective Date") by and 
between City Center Plaza. Meeting, LLC, an Idaho limited liability company ("Seller"), and 
Greater Boise Auditorium District, a governmental subdivision of the State of Idaho and a 
body corporate with all the powers of a public or quasi-municipal corporation ("Buyer"). 

In and for the consideration of the payment of purchase price as hereinafter set forth, 
Buyer and Seller hereby agree as follows: 

1. Purchase. 

Seller (or Seller's affiliate) is developing certain improvements, including but not limited 
to a building containing ballroom space, commercial kitchen and ancillary spaces, which spaces 
are condominium units, common areas and limited common areas within the building known as 
the "Centre Building", as further defined in Exhibit D (the "Centre Facilities"). Seller hereby 
agrees to sell, and Buyer agrees to purchase, the Centre Facilities subject to the terms and 
conditions hereof. All capitalized terms used and not defined herein shall have the meanings set 
forth on Exhibit "D", attached hereto, incorporated herein by this reference. 

2. Purchase Price. 

The purchase price for the Centre Facilities is [$ ______ ~ ("Purchase Price"), 
payable by wire transfer of immediately available federal funds on or before the Closing Date (as 
defined in Section 6 hereof). 

3. Legal Description of Centre Facilities. 

The Centre Facilities are legally described in Exhibit "A" attached hereto, incorporated 
herein by this reference. 

4. Buyer's ~onditions. 

Notwithstanding the execution of this Contract, Buyer shall not be obligated to proceed to 
Closing until each of the following conditions are satisfied: 

(a) Construction. Seller shall have completed construction of the Centre 
Building and the Centre Facilities in accordance with the final plans and specifications approved 
by both the Buyer and the Seller in writing on ______ ., 2015 (the "Final Plans and 
Specifications"). 

(b) Condition of Title. Title to the Centre Facilities shall be conveyed by a 
Special Warranty Deed, in the form attached hereto and incorporated herein as Exhibit "B"; free 
and clear of all liens, encumbrances, easements, assessments, restrictions, or other exceptions to 
title caused or suffered by Seller or anyone claiming by or through Seller (the "Encumbrances") 
except for (i) the exceptions set forth in Exhibit "C" attached hereto; or (ii) any Encumbrance 
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created pursuant to the requirements of the Development Agreement ("Permitted Exceptions"). 
Upon execution of this Contract, Buyer shall obtain or cause Escrow Holder to obtain a 
commitment for title insurance ("Title Commitment'') with instructions that the original Title 
Commitment and exception documents be delivered to Buyer with copy to Seller. Buyer shall 
have ten (10) days after receipt of the Title Commitment, to review the condition of title set forth 
in the Title Commitment and to deliver notice to Seller in writing of any objections Buyer may 
have, with reasons specified, of anything contained in the Title Commitment that is not a 
Permitted Exception as set forth above. In the event of an objection by Buyer, Closing shall be 
continued until such date as Buyer and Seller can resolve and eliminate any item that is not a 
Permitted Exception as set forth above. Seller shall cause (at Seller's sole cost and expense) any 
exception objected to by Buyer, which is not a Permitted Exception and that is either a monetary 
lien or that would constitute a material impairment to Buyer's title or use and enjoyment of the 
Centre Facilities, to be timely eliminated and removed. 

(c) Title Insurance. Escrow Holder shall be prepared to obtain, issue and 
deliver to Buyer, upon closing, a standard owner's policy of title insurance, in the full amount of 
the Purchase Price, insuring fee simple title to the Centre Facilities to be vested in Buyer, subject 
only to the Permitted Exceptions. 

4A. Buyer's Right of Assignment. Buyer intends to assign this Contract and its 
rights hereunder to Capital City Development Corporation (the Urban Renewal Agency of the 
City of Boise, Idaho) prior to Closing; and, upon such assignment, Capital City Development 
Corporation will close the purchase of the Centre Facilities herein contemplated. Buyer is 
hereby granted such right of assignment, and Seller covenants and agrees to accept and recognize 
such assignment and to sell the Centre Facilities to Capital City Development Corporation. 

S. [Intentionally Omitted]. 

6. Closing. 

Buyer shall open escrow with First American Title Insurance Company, 800 W. Main 
Street, Suite 910, Boise, Idaho 83702, Attn: Kimberly Yelm ("Escrow Holder"). Closing shall 
occur thirty (30) days from the date Seller delivers a Certificate of Occupancy to Buyer issued by 
the City of Boise, Idaho ("Closing Date") upon the delivery of the Purchase Price to Seller and 
the delivery of the required documents to Buyer. On or before the Closing Date, Seller shall 
deposit with Escrow Holder a duly executed and acknowledged Special Warranty Deed 
conveying the Centre Facilities to Buyer with instructions to deliver the Special Warranty Deed 
to Buyer when Escrow Holder is in a position to disburse to Seller the entire Purchase Price. On 
or before the Closii?-g Date, Buyer shall deposit with Escrow Holder the Purchase Price with 
instructions to disburse the entire Purchase Price to Seller upon delivery of the Special Warranty 
Deed. If the Closing Date, determined in accordance with the foregoing, is a Saturday, Sunday 
or legal holiday, then the Closing Date shall be the next succeeding day that is not a Saturday, 
Sunday or legal holiday. 

7. Costs and Expenses. 

Upon Closing, Buyer shall pay the Escrow (Closing) Fee and any other costs or charges 
assessed by Escrow Holder related to the Closing, and shall pay the title insurance premium for 
the Owner's Policy. Seller shall pay any and all costs for the release of any monetary lien 

Contract of Sale - 2 



000443

encumbering the Centre Facilities, any recording costs, and any accrued real property taxes 
through the date of Closing. All other utility expense and or assessment shall be prorated 
through the date of Closing. 

8. Centre Deposit. 

Prior to the date hereof, Buyer has deposited with Seller the sum of Two Million Five 
Hundred Thousand Dollars ($2,500,000.00)(the "First Deposit"). Within three (3) business days 
follmving the recording of a condominium plat creating the units defining the Centre Facilities 
(but in no event prior to July 1, 2015), the parties shall amend this Agreement to include the final 
legal descriptions of the actual condominium units comprising the Centre Facilities, and the 
Buyer shall deposit an additional sum of Two Million Five Hundred Thousand Dollars 
($2,500~000.00)("Second Deposit"). The Second Deposit shall be held in an escrow account, in 
an impound pursuant to an Impound/Escrow Agreement- between the parties and Fidelity 
Investment. The First Deposit and the Second Deposit shall be referred to collectively as the 
"Centre Deposit," and serves solely as security for the Buyer's performance of its purchase 
obligation for the Centre Facilities upon completion of construction by Seller. The Centre 
Deposit shall be utilized and applied as follows: (a) If the Buyer assigns its rights to CCDC to 
purchase all of the Centre Facilities upon their completion as set forth herein, then upon CCDC's 
payment of the Purchase Price for the Centre Facilities, Seller shall refund the First Deposit to 
the Buyer, and the Second Deposit, together with all other amounts in the escrow impound 
account with Fidelity Investments shall be released to the Buyer; (b) If the Buyer does not make 
such assignment of its rights to CCDC and the Buyer purchases the Centre Facilities upon their 
completion as set forth herein, then the First Deposit shall be credited against the Purchase Price, 
and in conjunction with the Closing of the purchase of the Centre Facilities by the Buyer, the 
Second Deposit and all other amounts in the escrow impound account with Fidelity Investments 
shall be released to the Buyer; and (c) If CCDC (as assignee of the Buyer) or the Buyer fails to 
purchase the Centre Facilities upon completion of the Centre Facilities as set forth herein, then, 
in addition to any other remedies hereunder, Seller may retain the Centre Deposit.. 

9. Default. 

Time is of the essence of this Contract. Upon the failure of either party to perform their 
obligations hereunder, such party shall be deemed to be in default only after receiving written 
notice failing to cure the deficient performance within ten (10) days. Upon a default occurring, 
the nondefaulting party may at its election: 

(a) Terminate this Contract; or 

(b) If the defaulting party is Seller, Buyer may seek specific performance of this 
Contract, or, alternatively, if in Buyer's reasonable judgment specific performance is not a 
practical remedy, then Buyer may seek and recover monetary damages, including exemplary 
damages. 

(c) If the defaulting party is Buyer, Seller may obtain specific performance of this 
Contract, or alternatively may seek and recover monetary damages, to which the Centre Deposit 
would be applied, provided, however, in no event will Seller be entitled to any damages in 
excess of the amount of the Purchase Price. Buyer acknowledges that the Centr_e Facilities are a 
unique element of the project and that they are being constructed solely for the use and 
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occupancy of Buyer and that Seller would incur significant extraordinary expense to make the 
Centre Facilities useable for another purpose; and therefore, the Buyer and Seller agree that the 
remedies of specific performance or monetary damages as set forth above, are appropriate and 
reasonable. 

10. Notices. 

Any notice, demand, request, invoice, bill or other instrument which may be or is 
required to be given under this Contract shall be delivered in person, via nationally recognized 
overnight courier, or sent by United States certified or registered mail, postage prepaid, to as set 
forth herein as applicable. Notices shall be in writing unless oral notice is expressly permitted by 
this Lease and shall be deemed given on the date immediately following deposit with the 
overnight courier or upon actual receipt, if earlier. A party may change its notice address as set 
forth herein by delivering notice thereof to the other party. Notices shall be delivered as follows: 

SELLER: 

City Center Plaza Meeting, LLC 
Attention: Christian Gardner 
90 South 400 West, Suite 360 
Salt Lake City, UT 84101 

with a copy to: 

KC Gardner Company, L.C. 
Attention: General Counsel 
101 S. Capitol Boulevard, Suite 1200 
Boise, ID 83702 

11. Commission. 

BUYER: 

Greater Boise Auditorium District 
PO Box 1400 . 
Boise, ID 83701 

Donald E. Knickrehm 
Givens Pursley 
601 W. Bannock Street 
Boise, ID 83702 

Buyer and Seller agree that neither has been represented by any broker, finder or other 
party entitled to a real estate brokerage commission, finder's fee or other compensation. Each 
Party agrees to indemnify, defend and hold the other Party harmless from and against any 
commissions, fees or other compensation which is claimed by any third Party with whom the 
indemnifying Party has allegedly dealt. 

12. General. 

(a) Successors. This Contract shall be binding upon the heirs, successors, assigns 
and personal representatives of the parties hereto. 

(b) Headings. Section headings are for convenience only and shall not be 
deemed to not define, limit or construe the contents of any terms, consents or conditions in this 
Contract. 

(c) Entire Agreement. This Contract, together with the exhibits attached hereto, 
contains the entire agreement between the parties hereto and supersedes all prior understandings 
and agreements, oral or written, with respect to the subject .matter hereof. The provisions of this 
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Contract shall be construed as a whole and not strictly for or against any party, and may not be 
modified or amended in any manner except by an instrument in writing signed by both Buyer 
aµd Seller. 

(d) Governing Law. This Contract shall be governed by and construed in 
accordance with the laws of the state in which the Centre Facilities are located. 

(e) Joint and Several Obligations~ In the event any party hereto is composed of 
more than one (1) person, the obligations of such party shall be joint and several. 

IN WITNESS WHEREOF, the Parties hereto have executed this Contract as of the date 
first written above. 

SELLER: 

BUYER: 

Contract of Sale - 5 

CITY CENTER PLAZA MEETING, LLC, 
a Utah limited liability company, by its 
Manager 

KC Gardner Company, L.C., a Utah 
limited liability company 

By:. ________ _ 

Name: --------
Title: Manager 

GREATER BOISE AUDITORIUM 
DISTRICT, a governmental subdivision of 
the State ofldaho and a body corporate with 
all the powers of a public or quasi-public 
corporation · 

By:------------

Jim Walker 

Its: Chairman 

By: _____________ _ 
Pat Rice 
Executive Director 
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List of Exhibits and Schedule 

Exhibit "A" Legal Description of Centre Facilities 

Exhibit "B" Form of Special Warranty Deed 

Exhibit "C" Permitted Exceptions 

Exhibit "D" Definitions 

Contract of Sale - 6 
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EXHIBIT "A" - LEGAL DESCRIPTION OF PROPERTY 
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EXHIBIT "B" - FORM OF SPECIAL WARRANTY DEED 
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EXHIBIT 'C' 
PERMITTED EXCEPTIONS 
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EXHIBIT'D' 
DEFINITIONS 

"Centre Building" means that building to be constructed by Seller or its affiliate to the south of 
the US Bank building located at 101 S. Capitol Boulevard, in the City of Boise, County of Ada, 
State of Idaho. 

"Centre Facilites" means a commercial kitchen, a ballroom (with ballroom typical free span high 
ceiling configuration featuring moveable walls), and ancillary spaces including ground floor 
entry, lobby, stairs, elevators, escalators, prefunction areas, storage areas, restrooms, a 
connecting sky bridge to the fourth floor of the Clearwater Building and a sky bridge at the 
second floor level at the southwest comer of the Centre Building connecting to an adjacent 
structure to be acquired by the district. The "Centre Facilities" comprise approximately fifty-two 
thousand (52,000) square feet of floor area in the Centre Building. The Centre Facilities are 
legally described on Exhibit "A". 

"Clearwater Building" means that building to be constructed by Seller or its affiliate to the west 
of the US Bank building located at 101 S. Capitol Boulevard, in the City of Boise, County of 
Ada, State of Idaho. 
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Exhibit 3 
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EXHIBJT "E-1"-LEASE OF MEETING SPACE 

.... 
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GP: 6/27/14 
Gardner Revisions 6-28-2014 

LEASE AGREEMENT 
(ANNUAL APPROPRIATION) 

LANDLORD:CITYCENTERPLAZA 
MEETING, LLC, AN IDAHO 
LIMITED LIABILITY COMP ANY 

-- TENANT: GREATER BOISE AUDITORIUM 
DISTRICT 
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LEASE SUMMARY 

City Center Plaza - Clearwater Building 

1. "Landlord": City Center Plaza Meeting, LLC, an Idaho limited liability company. 

2. "Tenant": Greater Boise Auditorium District, a governmental subdivision of the State of 
Idaho and a body corporate with all the powers of a public or quasi-municipal 
corporation. 

3. "Rentable Area": 22,537 square feet. 

4. "Leased Premises": Suite 400. 

5. "Parking": None 

6. "Term": Twenty (20) years (subject to termination as set forth in Section 2.2) 

7. "Commencement Date": See Section 2.1. 

8. "Basic Annual Rent": An amount equal to the product of nine and one-half of one percent 
(9.5%) and th~ Costs of Construction (as defined in Article III, Section 3.2 below). 

9. "Escalations": Two percent (2%) per year compounded. 

10. "Tenant's proe.grtionate share": 11.81% (Unit c_gntaining Leased Premises: 25,158 gross 
area/total gross area of all Units within Clearwater Bujlding: 212,950 square feet). See 
Section 4.1. 

11. "Landlord's address for notice": 

City·-center Plaza Meeting, LLC 
Attention: Christian Gardner 
90 South 400 West, Suite 360 
Salt Lake City, UT 84101 

With Copy To 

KC Gardner Company, L.C. 
Attention: General Counsel 
101 S. Capitol Boulevard, Suite 1200 
Boise, ID 83702 

or at such other place as Landlord may hereafter designate in writing. 
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12. "Master Development Agreement": That certain Master Development Agreement 
executed and entered into by and between KC Gardner Company, L.C., a Utah limited 
liability company and Tenant herein, dated-----~ 2014, incorporated herein 
by this reference. 

13. "Tenant's address for notice (if other than the Leased Premises)": 

Greater Boise Auditorium District 
PO Box 1400 
Boise, ID 83701 

With Copy To 

Donald E. Knickrehm 
Givens Pursley 
601 W. Bannock Street 
Boise, ID 83702 

14. "Broker(s)": Tenant's Broker: None 

Landlord's Broker: None 

16. "Guarantor" or "Guarantors": None 

ii 
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DESCRIPTION 

LEASE SUMMARY 

I. LEASED PREMISES 

TABLE OF CONTENTS 

1.1 Description ofLeased Premises 
1.2 Landlord Construction Obligations 
1.3 Construction of Clearwater Building and Leased Premises 
1.4 Changes to Clearwater Building and City _Center Plaza Condominium 

II. TERM 
2.1 
2.2 
2.4 

Commencement; Initial Term 
Term Extensions 
Construction of Leased Premises 

III. BASIC RENTAL PAYMENTS 
3.1 Basic Annual Rent 
3 .2 Cost of Construction 
3.3 Monthly Rent Notice and Review of Cost of Construction 
3.4 Additional Monetary Obligations 

IV. ADDITIONAL RENT 
4.1 Additional Rent 

V. USE 
5.1 Use of Leased Premises 
5.2 Prohibition of Certain Activities or Uses 
5.3 Affirmative Obligations with Respect to Use 
5.4 Suitability 
5.5 Truces 

VI. UTILITIES AND SERVICE 
6.1 Obligation of Landlord 
6.2 Tenant's Obligations I 
6.3 Additional Limitations 
6.4 Limitation on Landlord's Liability 

VII. MAINTENANCE AND REPAIRS; ALTERATIONS; ACCESS 
7.1 Maintenance and Repairs by Landlord 
7 .2 Maintenance and Repairs by Tenant 
7.3 Alterations 
7.4 Landlord's Access to Leased Premises 

iii 
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DESCRlPTION 

vrn. ASSIGNMENT 
8.1 Assignment Prohibited 
8.2 Consent Required 
8.3 Landlord's Right in Event of Assignment or Sublease 

IX. INDEMNITY AND HAZARDOUS MATERIALS 
9.1 Tenant's Indemnity 
9.3 Notice 
9.4 Environmental Indemnification 
9.4 Environmental Indemnification 
9 .5 Definition of Hazardous Materials 
9.6 Use of Hazardous Materials 
9.7 Release of Hazardous Materials 
9.8 Release of Landlord 

X: INSURANCE 
10.1 Insurance on Tenant's Personal Property and Fixtures 
10.2 Property Coverage 
10.3 Liability Insurance 
10.4 WaiverofSubrogation 
10.5 Lender 

XI. DESTRUCTION 

XII. CONDEMNATION 
12.1 Total Condemnation 
12.2 Partial Condemnation 
12.3 Landlord's Option to Terminate 
12.4 Award 
12.5 Definition ·of Condemnation Proceeding 

XIII. LANDLORD'S RIGHTS TO CURE 
13.1 General Right 
13.2 Mechanic's Liens 

XIV. FINANCING; SUBORDINATION 
14.1 Subordination 
14.2 Amendment 
14.3 Attomment 
14.4 Financial Information 

XV. EVENTS OF DEFAULT; REivIEDIES OF LANDLORD 
15.l Default by Tenant 
15.2 Remedies 
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DESCRIPTION PAGE 

15.3 Past Due Sums 23 

XVI. PROVISIONS APPLICABLE AT TERMINATION OF LEASE 23 
16.1 Surrender of Leased Premises 23 
16.2 Holding Over 23 

xvn. ATTORNEYS' FEES 24 

XVIII. ESTOPPEL CERTIFICATE 24 
1.1 Estoppel Certificate 24 
18.2 Effect of Failure to Provide Estoppel Certificate 24 

XIX. COMMON AREAS 24 
19.1 Definition of Common Areas 24 
19.2 License to Use Common Areas 25 

xx. MISCELLANEOUS PROVISIONS 25 
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20.2 Force Majeure 25 
20.3 No Waiver 25 
20.4 Notice 25 
20.5 Captions; Attachments; Defined Terms 25 
20.6 Recording 26 
20.7 Partial Invalidity 26 
20.8 Broker's Commissions 26 
20.9 Tenant Defined; Use of Pronouns 26 
20.10 Provisions Binding, Etc. 26 
20.11 Entire Agreement, Etc. 26 
20.12 Governing Law 27 
20.13 Recourse by Tenant 27 
20.14 Tenant's Representations and Warranties 27 
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EXHIBIT "A" DESCRIPTION OF PROPERTY 
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DESCRIPTION PAGE 

EXHIBIT "B'' DESCRIPTION OF LEASED PREMISES 
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LEASED PREMISES 
EXHIBIT "D" ACKNOWLEDGMENT OF COMMENCEMENT DATE AND ESTOPPEL 

CERTIFICATE 
EXHIBIT "E" RULES AND REGULATIONS 
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LEASE AGREEMENT 

(Annual Appropriation) 

CLEARWATER BUILDING 

THIS LEASE AGREEMENT (as amended, restated, supplemented or otherwise modified 
from time to time, this"~") is made and entered into as of this_ day of ____ ~ 20 _, 
by and between CITY CENTER PLAZA MEETING, LLC (the "Landlord"), and GREATER 
BOISE AUDITORIUM DISTRICT (the "Tenant"). 

For and in consideration of the rental to be paid and of the covenants and agreements set 
forth below to be kept and perfonned by Tenant, Landlord hereby leases to Tenant, and Tenant 
hereby leases from Landlord, the Leased Premises (as hereafter defined) and certain other areas, 
rights and privileges for the term, at the rental and subject to and upon all of the terms, covenants 
and agreements hereinafter set forth. 

I. LEASED PREMISES 

1.1 Description of Leased Premises. The "Leased Premises" consist of 22,537 
square feet of rentable area within the Clearwater Building (hereinafter defined) on the 
fourth ( 4th

) floor thereof, improved and finished as shown and described in the plans and 
specifications therefor approved in writing by Landlord and Tenant with all appurtenant 
space, facilities and improvements, designated as "Approved Final Plans, Fourth Floor 
Clearwater Building" (the "Plans"), incorporated herein by this reference as if set forth 
herein in full. The Leased Premises and the Clearwater Building are part of a larger 
development to be constructed ("City Center Plaza") on that certain parcel of real property 
{the "Property") legally described on Exhibit "A" attached hereto, which Property currently 
includes the office tower known as the U.S. Banlc Building. The Clearwater Building is that 
certain nine-story office tower to be constructed to the west of and adjacent to the U.S. Bank 
Building on the Property, as shown on the Plans. The parties hereto acknowledge, covenant 
and agree as foJlows: 

(a) This is a custom build-to-suit lease agreement. Prior to Tenant 
tal<lng possession of the Leased Premises, Landlord will execute and record for City 
Center Plaza a plat and declaration creating a condominium {hereafter 
"Condominium Plat" and "Condominium Declaration") to define multiple 
condominium units ("Unit(s)"), as hereinafter provided, to refine the definition of 
the Leased Premises; 

(b) There is no ambiguity as to the Leased Premises to be constructed 
and leased by Landlord to Tenant, but condominiumization is required to facilitate 
eventual intended legal conveyance of parts of the City Center Plaza Condominium; 
and 

l 
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( c) The parties hereto expressly and without reservation waive any 
application of the Statute of Frauds in defeat of this Agreement, aclmowledging that 
the Leased Premises is adequately identified so as to avoid ambiguity or confusion, 
while acknowledging the ultimate requirement of condominiumization. The 
Clearwater Building is that certain building to be constructed and located as shown 
in the plans and specifications prepared by Babcock Design Group dated 

. The Leased Premises includes all rights of the owner and occupant -----
of the Premises in and to Common Area and Limited Common Area for the Leased 
Premises as set forth in the Condominium Plat and the Condominium Declaration 
for the City Center Plaza Condominium to be executed and recorded. 

(d) It is the _intention and agreement of the Parties that they shall work 
cooperatively together to finalize and file the Condominiwn Declaration and 
Condominium Plat prior to completion of Landlord's construction obligations. 
Additional sub-declarations may be recorded after the Condominium Plat and the 
Condominium Declaration to more precisely define the condominium elements 
allocable to Units within each of the Clearwater Building and the Centre Building. 
. """" 

1.2 Landlord's Construction Obligations. The obligation of Landlord to perform 
the work and supply the necessary materials and labor to prepare the Leased Premises for 
occupancy is described in detail in the plans and specifications attached hereto as Schedule l 
to Exhibit "C", which is by reference incorporated herein. Landlord shall expend all funds 
and do all acts required of them to complete construction of the Leased Premises as 
described in Exhibit "C" (delivering, the Leased Premises ready for occupancy by Tenant) 
and shall perform or have the work performed promptly and diligently in a first class and 
workmanlike manner. 

1.3 Construction of Clearwater Building and Leased Premises. The Leased 
Premises and the Clearwater Building in which the Leased Premises are located are not 
currently in existence. Landlord shall, at its own cost and expense: (a) construct and 
substantially complete such Clearwater Building and the Leased Premises; (b) cause all of 
the construction which is to be performed by Landlord as set forth on Exhibit "C" to the 
Lease to be substantially completed; and (c) cause the Leased Premises to be ready for 
Tenant's occupancy as soon as reasonably possible. Landlord anticipates that it wi11 
complete such construction and preparation not later than August 31, 2016 (the "Targeted 
Substantial Completion Date"). If the Landlord !las not fulfilled its obligation to 

· substantially construct the Clearwater Building and the Leased Premises upon the expiration 
of the Targeted Substantial Completion Date and such additional time as may constitute 
permissible delay under Section 22.2 of the Lease, Landlord shall be subject to and shall pay 
to Tenant as and for delay compensation the swn of One Hundred Dollars ($100.00) per day 
for each day of delay for the first sixty (60) days, and One Thousand Dollars ($1,000.00) per 
day for each day of delay thereafter for the second sixty (60) days, and Two 'fhousand 
Dollars ($2,000.00) per day for each day of delay thereafter. Other than the delay 
compensation above provided, Tenant hereby unconditionally and irrevocably waives any 
and all claims for actual, consequential, punitive or other damages, costs or expenses, which 

2 
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Tenant may incur as a result of Landlord's failure to substantially complete the Clearwater 
Building and the Leased Premises on or before the Targeted Substantial Completion Date. 

1.4 Changes to City Center Plaza Condominimn. Tenant acknowledges that 
other than the delivery of and its possession of the Leased Premises as set forth herein, that 
it has no interest in and no rights to any specific configuration, design, or construction of the 
City Center Plaza Condominium. Pursuant to the lenns of the Condominium Plat and 
Condominium Declaration, the developer and owner of the City Center Plaza Condominium 
shall have reserved to itself, its successors and assigns, the general right to develop the City 
Center Condominium as it determines appropriate. Notwithstanding the foregoing, the 
configuration design and construction of the_ Clearwater Building shall substantially confirm 
to the Schematic Plans (as defined in the Master Development Agreement). 

II. TERM 

2.1 Commencement: Initial Term. The Initial Term of this Lease will begin on 
the Commencement Date and, subject to the provisions of this Lease (1ncluding Section 2.2 
below, shall expire on the twentieth (20th

) anniversary date of the Commencement Date. 
The "Commencement Date" shall be the first to occur of the date Tenant talces possession of 
the Leased Premises and conducts any business therein, or the date which is thirty (30) days 
after the Landlord completes construction of the Clearwater Building and the Leased 
Premises and provides to Tenant a certificate of occupancy for the Leased Premises issued 
by the City of Boise. 

2.2 Limitation of Multiple Year Obligations. It is understood that Tenant is an 
Idaho governmental entity that is subject to the limitations of Article VIII, Section 3 of 
the Idaho Constitution. Therefore, notwithstanding any other provision of this Lease, this 
Lease shall not be interpreted or construed so as to bind or obligate Tenant beyond 
November 30 of the then-current Lease Year. Tenant reserves the right to terminate this 
Lease if the Board of Directors of Tenant fails, neglects, or refuses to provide for 
sufficient funds in its annual operating budget for Tenant to continue payments due 
hereunder for the following Lease Year. If the Board of Directors of Tenant does not, for 
any reason, budget sufficient funds in it annual operating budget for the ensuing Lease 
Year to pay Rent for such Lease Year, Tenant shall provide written notice to Landlord no 
later than November 20 of the current Lease Year and this Lease shall automatically 
terminate on the last day of the then current Lease Year without penalty to Tenant. 
Termination of the Lease as provided in this Section 2.2 sha11 not constitute a default by 
Tenant under this Lease. "Lease Year" means the twelve month period of the Tenant's 
fiscal year (December 1 through November 30), provided however, that the first Lease 
Year shall actually be the period from the Colllil)encement Date through and including 
November 30 of the next succeeding fiscal year of the Tenant. 

2.3 Construction of Leased Premises. Landlord and Tenant shall work jointly so 
that the Landlord's Construction Obligations are undertaken and completed in as cost 

3 
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effective manner as possible in accordance with the budget approved and developed 
pursuant to the Master Development Agreement. 

2.4 Option Existence; Exercise. Landlord and Tenant have simultaneously 
executed and entered into an "Option to Purchase" agreement, providing to the Tenant serial 
options to purchase the Leased Premises from Landlord. In the event Tenant exercises the 
Option to Purchase in accordance with its terms, and acquires fee title to the Unit 
constituting the Leased Premises, then, in such event, this Lease shall automatically 
terminate. 

III. BASIC RENTAL PAYMENTS 

3.1 Basic Annual Rent Tenant agrees to pay to Landlord as basic annual rent 
(the "Basic Annual Rent") at such place as Landlord may designate, without prior demand 
therefore and without any deduction or set off whatsoever, the product of nine and one-half 
of one percent (9.5%) and the Costs of Construction. The Basic Annual Rent shall be due 
and payable in equal monthly installments to be paid in advance on or before the first day of 
each calendar month during the tenn of the Lease. Commencing on December 1 following 
November 30 of the first (extended) Lease Year, and on December 1 of each subsequent 
Lease Year, the Basic Annual Rent shall escalate using a 2% annually compounded rate. 
Simultaneous with the execution of this Lease, Tenant has paid to Landlord the first month's 
rent, receipt whereof is hereby acknowledged. In the event the Commencement Date occurs 
on a day other than the first day of a calendar month, then rent shall be paid on the 
Commencement Date for the initial fractional calendar month prorated on a per-diem basis 
(based upon a thirty (30) day month). 

3.2 Cost of Construction. For purposes of this Lease, the term "Cost of 
Construction" shall mean any and all "hard" and "soft" costs and expenditures incurred at 
any time (and whether before or after the date of this Lease) in connection with the 
design or construction of Leased Premises, as set forth in the Construction Budget 
approved by the parties hereto, subject to adjustment as provided for in the Master 
Development Agreement. 

3.3 Monthly Rent Notice and Review of Cost of Construction. 

(a) Landlord shall deliver notice to Tenant of Landlord's calculation 
of the Monthly Rent at the same time Landlord deliv~rs the Certificate of 
Occupancy issued by the City of Boise for the Leased Premises to Tenant (the 
"Monthly Rent Notice"). In addition, Tenant acknowledges that all Costs of 
Construction and other costs and expenses comprising the calculation of Monthly 
Rent may not be available at the time Landlord delivers the Monthly Rent Notice, 
therefore, Landlord shall have the right, for a period of one hundred eighty (180) 
days after Landlord delivers the Monthly Rent Notice, to deliver written notice to 
Tenant (the "Adjusted Monthly Rent Notice") adjusting Monthly Rent to reflect 
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additional Costs of Construction and other costs and expenses comprising the 
calculation of Monthly Rent which were not included in the original Monthly 
Rent Notice. Tenant shall pay Monthly Rent based on the Adjusted Monthly Rent 
Notice within thirty (30) days of Tenant's Receipt of the Adjusted Monthly Rent 
Notice. Tenant may dispute any increase in rent indicated by an Adjusted 
Monthly Rent Notice by providing a written Notice of Dispute to Landlord within 
ten (10) days after Tenant's receipt of the Adjusted Monthly Rent Notice. In the 
event of such dispute, the parties shall meet and endeavor in good faith to resolve 
such dispute. If the parties are unable to resolve such dispute within thirty (30) 
days of delivery of Tenant's Notice of Dispute to Landlord, the matter shall be 
submitted to arbitration in accordance with the applicable Commercial Rules of 
the American Arbitration Association. Upon determination of any increased rent, 
the accrued unpaid deficiencies accruing from the date specified in the Adjusted 
Monthly Rent Notice, if any, shall promptly be paid by Tenant to Landlord. 
Landlord waives any right to increase Monthly Rent based on additional Costs of 
Construction not included in the Monthly Rent Notice or an Adjusted Monthly 
Rent Notice which is delivered within one hundred eighty (180) days of the 
delivery of the Monthly Rent Notice. 

(b) Tenant has the right to audit, at Tenant's expense, Landlord's 
records for the Costs of Construction and other costs and expenses included in the 
calculation of Monthly Rent, including all supporting documents, at anytime 
within two (2) years after Landlord delivers the Monthly Rent Notice. Any such 
audit by Tenant shall be performed by a certified public accountant or Tenant's in 
house accountants (collectively, the "CPA") which is not compensated on a 
contingency basis. Tenant agrees to keep all information thereby obtained by 
Tenant confidential and to obtain the agreement of its CPA to keep all such 
information confidential. Tenant shall complete such audit in a commercially 
reasonable time frame. Tenant shall provide a copy of such CPA confidentiality 
agreements to Landlord promptly upon request. If, following the date of 
Landlord's receipt of the results of the audit and any disputed charges (the 
"Report Date"), Landlord disputes the findings contained therein, and Landlord 
and Tenant are not able to resolve their differences within thirty (30) days 
following the Report Date, the dispute shall be resolved by the third party review 
process as follows: Landlord and Tenant shall each designate an independent 
certified-public accountant, which shall in turn jointly select a third independent 
Certified Public Accountant (the "Third CPA"). The Third CPA, within sixty 
(60) days following selection, shall, at Tenant's and Landlord's joint expense 
(each paying half, unless otherwise provided below), audit the relevant records 
and certify the proper amount. That certification shall be final and conclusive. If 
the Third CPA determines that the amount of the Costs of Construction and other 
costs and expenses included in the calculation of Monthly Rent was incorrect, the 
appropriate party shall pay to the other party the deficiency or overpayment, as 
applicable, within thirty (30) days following delivery of the Third Party CPA's 
decision, without interest, and Monthly Rent shall thereafter be based on the 
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determination of the Third CPA (plus adjustments for Rent Escalations). If the 
audit agreed to by Landlord, or the Third CPA's decision, indicates that Landlord 
has overcharged Monthly Rent by more than four percent ( 4%) of the Monthly 
Rent established by such audit or Third CPA's decision, as applicable, Landlord 
shall pay for all of Tenant's actual out of pockets costs and expenses in 
conducting such audit and the entire expense of hiring the Third CPA. Tenant 
waives any right to claim an adjustment to Monthly Rent for any claims not made 
within two (2) years of the delivery of the Monthly Rent Notice. 

3.4 Additional Monetazy Obligations. Tenant shall also pay as rent (in addition 
to the Basic Annual Rent) all other sums of money as shall become due and payable by 
Tenant to Landlord under this Lease. Landlord shall have the same remedies in the case of a 
default in the payment of said other sums of money as are available in the case of a default 
in the payment of one or more installments of Basic Annual Rent. 

IV. ADDITIONAL RENT 

4.1 Additional Rent. It is the intent of both parties that the Basic Annual Rent 
herein specified shall be absolutely net to Landlord throughout the term of this Lease. , 
Tenant shall be responsible for the assessments levied against the Unit constituting the 
Leased Premises pursuant to the Condominiwn Declaration, and shall contract separately for 
and provide all required janitorial and maintenance services within the Unit comprising the 
Leased Premises. Tenant shall also pay all real property taxes assessed against the Unit 
comprising the Leased Premises directly to the taxing authority. Subject to Tenant's 
obligations under Article VI, Tenant shall pay to the providing entity all 'utility services (e.g., 
electricity, natural gas, or water), which are separately metered to Tenant's Leased Premises 
and shalJ pay Tenant's proportionate share of any utilities or services that are not separately 
metered or provided. If such assessments, utilities, and services are not directly billed to 
Tenant, then Tenant shall pay for such within thirty (30) days of the receipt of an invoice for 
the same. 

V. USE 

5.1 Use of Leased Premises. The Leased Premises shall be used and occupied 
by Tenant for general meeting space consistent with Tenant's use and utiliz.ation of the 
existing meeting space in the Boise Centre, or for general office purposes only and for no 
other purpose whatsoever without the prior written consent of Landlord. Food service is 
allowed to and in the Leased Premises, but no kitchen shall be constructed therein. 

5.2 Prohibition of Certain Activities or Uses. Tenant shall not do or permit 
anything to be done in or about, or 'bring or keep anything in the Leased Premises or the 
Property which is prohibited by this Lease or will, in any way or to any extent: 

..:. 
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(a) adversely affect any fire, liability, or other insurance policy carried 
with respect to the Clearwater Building, the Improvements, the Common Areas, the 
Property, or any of the contents of the foregoing (except with Landlord's express 
written permission, which will not be unreasonably withheld, but which may be 
contingent upon Tenant's agreement to bear any additional costs, expenses or 
liability for risk that may be involved); 

(b) obstruct, interfere with any right of, or injure or annoy any other 
tenant or occupant of the Clearwater Building, the Common Areas, the 
Improvements, or the Property; 

(c) conflict with or violate any Jaw, statute, ordinance, rule, regulation or 
requirement of any governmental unit, agency, or authority (whether existing or 
enacted as promulgated in the future, known or unknown, foreseen or unforeseen); 

(d) adversely overload the floors or otherwise damage the structural 
soundness of the Leased Premises or Clearwater Building, or any part thereof 
(except with Landlord's express written permission, which will not be unreasonably 
withheld, but which may be contingent upon Tenant's agreement to bear any 
additional costs, expenses, or liability for risk that may be involved); or 

( e) take any action which causes a violation of any restrictive covenants 
or any other instrument of record applying to the Property. 

5.3 Affirmative Obligations with Respect to Use. 

(a) Tenant will (i) comply with all governmental laws, ordinances, 
regulations, and requirements, now in force or which hereafter may be in force, of 
any lawful governmental body or authorities having jurisdiction over the Leased 
Premises; (ii) will keep the Leased Premises and every part thereof in a clean, neat, 
and orderly condition, free of objectionable noise, odors, or nuisances; (iii) will in all 
respects and at all times fully comply with all health and policy regulations; and (iv) 
will not suffer, permit, or commit any waste. 

(b) At all times during the term hereof, Tenant shall, at Tenant's sole 
cost and expense, comply with all statutes, ordinances, laws, orders, rules, 
regulations, and requirements of all applicable federal, state, county, municipal and 
other agencies or authorities, now in effect or which may hereafter become effective, 
which shall impose any duty upon Landlord or Tenant with respect to the use, 
occupation or alterations of the Leased Premises (including, without limitation, all 
applicable requirements of the Americans with Disabilities Act of 1990 and all other 
applicable laws relating to persons with disabilities, and all rules and regulations 
which may be promulgated thereunder from time to time and whether relating to 
barrier removal, providing auxiliary aids and services or otherwise) and upon request 
of Landlord shall deliver evidence thereof to Landlord. 
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5.4 Suitability. Tenant acknowledges that except as expressly set forth in this 
Lease, neither Landlord nor any other person has made any representation or warranty with 
respect to the Leased Premises or any other portion of the Clearwater Building, the 
Common Areas, or the Improvements and that no representation has been made or relied on 
with respect to the suitability of the Leased Premises or any other portion of the Clearwater 
Building, the Common Areas, or Improvements for the conduct of Tenant's business. The 
Leased Premises, Clearwater Building, and Improvements (and each and every part thereof) 
shall be deemed to be in satisfactory condition tmless, within sixty (60} days after the 
Substantial Completion Date, Tenant shall give Landlord written notice specifying, in 
reasonable detail, the respects in which the Leased Premises, Clearwater Building, or 
Improvements are not in satisfactory condition. 

5.5 Truces. Tenant shall pay all truces, assessments, charges, and fees which 
during the term hereof may be imposed, assessed, or levied by any governmental or public 
authority against or upon Tenant's use of the Leased Premises or any personal property or 
fixture kept or installed therein by Tenant and on the value of leasehold improvements to the 
extent that the same exceeds Clearwater Building allowances. 

VI. UffilTIES AND SERVICE 

6.1 Obligation of Landlord. During the term of this Lease, Landlord agrees to 
cause to be furnished to the Leased Premises at all times required by Tenant the following 
utilities and services: 

(a) Electricity, water, gas and sewer service. 

(b) Telephone connection, but not including telephone stations and 
equipment (it being expressly understood and agreed that Tenant shall be 
responsible for the ordering and installation of telephone lines and equipment which 
pertain to the Leased Premises). 

(c) Heat and air-conditioning as is reasonably required for the 
comfortable use and occupancy of the Leased Premises for its intended pwposes. 

( d) Security (including the lighting of common halls, stairways, entries 
and restrooms) to such extent as is usual and customary in similar buildings in Ada 
County, Idaho. 

(e) Snow removal service. 

(f) Landscaping and grounds keeping service. 

(g) Elevator service. 
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All utility costs for utilities servicing exclusively the Leased Premises shall be directly 
metered and billed to Tenant, and shall be paid by Tenant, except for (i) those utility costs 
related to general building services, such as elevator services, exterior or common area 
lighting and similar services, which costs shall be included in the costs covered by the 
assessments levied by the association under the Condominium Declaration or (ii) those 
utility costs which are not or cannot be separately metered for the Leased Premises or that 
are not included as costs levied as assessments by the association under the Condominium 
Declaration, which costs shall be paid by Tenant within thirty (30) days of receipt of same. 

6.2 Tenant's Obligations. Tenant shall arrange for and shall pay the entire cost 
and expense of all telephone stations, equipment and use charges, janitorial services, electric 
light bulbs (but not fluorescent bulbs used in fixtures originally installed in the Leased 
Premises) and all other materials and services not expressly required to be provided and paid 
for pursuant to the provisions of Section 7.1 above. 

6.3 Additional Limitations. 

(a) Tenant will not, without the written consent of Landlord, which shall 
not be unreasonably withheld, use any apparatus or device on the Leased Premises 
(including but without limitation thereto, electronic data processing machines or 
machines using current in excess of 110 volts) which will in any way or to any 
extent increase the amount of electricity or water usually furnished or supplied for 
use on the Leased Premises for the use designated in Section 5.1 above, nor connect 
with either electrical current (except through existing electrical outlets in the Leased 
Premises), water pipes, or any apparatus or device, for the purposes of using electric 
current or water not served by utility lines directly metered to Tenant. 

(b) If Tenant shall require water or electric current in excess of that 
usually furnished or supplied for use of the Leased Premises, or for purposes other 
than those designated in Section 5.1 above, and such water or current is supplied by 
other than lines directly metered to Tenant, Tenant shall first procure the consent of 
Landlord for the use thereof, which consent Landlord may refuse. Landlord may 
cause a water meter or electric current meter to be installed in the Leased Premises, 
so as to measure the amount of water and/or electric current consumed for any such 
use. Tenant shall pay for the cost of such meters and of installation maintenance and 
repair thereof. Tenant agrees to pay Landlord promptly upon demand for all such 
water and electric current consumed as shown by said meters at the rates charged for 
such service either by the city or county in which the Clearwater Building is located 
or by the local public utility, as the case may be, together with any additional 
expense incurred in keeping account of the water and electric current so consumed. 

6.4 Limitation on Landlord's Liability. Landlord shall not be liable for any 
failure to provide or furnish any of the foregoing utilities or services if such failure was 
reasonably beyond the control of Landlord and Tenant shall not be entitled to terminate this 
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Lease or to effectuate any abatement or reduction of rent by reason of any such failure. In 
no event shall Landlord be liable for loss or injwy to persons or property, however, arising 
or occurring in connection with or attributable to any failure to furnish such utilities or 
services even if within the control of Landlord. 

VII. MAINTENANCE AND REPAJRS; ALTERATIONS; ACCESS 

7.1 Maintenance and Repairs by Landlord. The Leased Premises is a Unit 
within the City Center Plaza Condominium created pursuant to that certain Condominium 
Plat filed ___ as Instrument No. _______ , official records of Ada County, 
Idaho, and that certain Declaration of Condominium filed _______ as 
Instrument No. ____ , official records of Ada County, Idaho. The Condominium 
Association created thereby shall maintain in good order, condition, and repair the City 
Center Condominium, the Common Areas, and the Improvements except the Leased 
Premises and those other portions. of the Clearwater Building leased, rented, or otherwise 
occupied by persons not affiliated with Landlord. The Association shall supply normal 
janitorial and cleaning services reasonably required to keep the Leased Premises, the 
Clearwater Building, and the Improvements in a clean, sanitary and orderly condition, the 
cost and expense of which shall be included in Common Area Expenses. Landlord shall 
have no duty to repair or replace any damage to the Clearwater Building, the Common 
Areas, the Improvements, or the Leased Premises occasioned by the willful or negligent acts 
of Tenant or the Tenant Related Parties (as defined in Section 10.1 below). 

7.2 Maintenance and Repairs by Tenant. Tenant, at Tenant's sole cost and 
expense and without prior demand being made, shall maintain the Leased Premises in good 
order, condition and repair, and will be responsible for the painting, carpeting, or other 
interior design work of the Leased Premises beyond the initial construction phase as 
specified in Section 2.4 and Exhibit "C" of the Lease and shall maintain all equipment and 
fixtures installed by Tenant. If repainting or recarpeting is required and authorized by 
Tenant, the cost for such are the sole obligation of Tenant and shall be paid for by Tenant 
immediately following the performance of said work and a presentation of an invoice for 
payment. Tenant shall in a good and workmanlike manner repair or replace any damage to 
the Clearwater Building, the Common Areas, the Improvements, or the Leased Premises 
occasioned by the willful or negligent acts of Tenant or the Tenant Related Parties. 

7.3 Alterations. Tenant shall not without first obtaining Landlord's written 
approval: (a) make or cause to be made any alterations, additions, or improvements; (b) 
install or cause to be installed any fixtures, signs, floor coverings, interior or exterior 
lighting, plumbing fixtures, shades or awnings; or ( c) make any other changes to the Leased 
Premises without first obtaining Landlord's written approval, which approval shall not be 
unreasonably withheld or delayed. The foregoing notwithstanding, if the proposed 
alteration, addition or improvement is, in Landlord's reasonable judgment, likely to affect 
the structure of the Clearwater Building or the operation of the electrical, plumbing or 
HV AC systems (including the use of non specified systems, components, or controls), or 
otherwise adversely impacts the value of the Clearwater Building, such consent may be 
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withheld at the sole· and absolute discretion of the Landlord; except for the foregoing, 
Landlord's approval shall not be unreasonably withheld. Tenant shall present to Landlord 
plans and specifications for such work at the time approval is sought. In the event Landlord 
consents to the making of any alterations, additions, or improvements to the Leased 
Premises by Tenant, the same shall be made by Tenant at Tenant's sole cost and expense. 
All such work shall be done only by contractors or mechanics approved by Landlord, which 
approval shall not be unreasonably withheld. All such work with respect to any alterations, 
additions, and changes shall be done in a good and workmanlike manner and diligently 
prosecuted to completion such that, except as absolutely necessary during the course of such 
work, the Leased Premises shall at all times be a complete operating unit. Any such 
alterations, additions, or changes shall be performed and done strictly in accordance with all 
laws and ordinances relating thereto. In performing the work or any such alterations, 
additions, or changes, Tenant shall have the same performed in such a manner as not to 
obstruct access to any portion of the Clearwater Building. Any alterations, additions, or 
improvements to or of the Leased Premises, including, but not limited to, wallcovering, 
paneling, and built-in cabinet work, but excepting movable furniture and equipment, shall at 
once become a part of the realty and shall be surrendered with the Leased Premises unless 
Landlord otherwise elects at the end of the term hereof. 

7.4 Landlord's Access to Leased Premises. Landlord shall have the right to 
place, maintain, and repair all utility equipment of any kind in, upon, and under the Leased 
Premises as may be necessary for the servicing of the Leased Premises and other portions of 
the Clearwater Building. Upon providing adequate notice to Tenant, Landlord shall also 
have the right to enter the Leased Premises at all times to inspect or to exhibit the same to 
prospective purchasers, mortgagees, tenants, and lessees, and to make such repairs, 
additions,, alterations, or improvements as Landlord may deem desirable. Notwithstanding 
the foregoing, Landlord acknowledges that the Leased Premises will sublet by Tenant to 
convention and meeting users of Tenant's facilities. Landlord shall not, at any time, make 
entry upon the Leased Premises that would adversely affect or interfere with any sublessee 's 
authorized use of the Leased Premises. Subject to the foregoing, Landlord shall be allowed 
to take an material upon said Leased Premises that may be required therefor without the 
same constituting an actual or constructive eviction of Tenant in whole or in part, the rents 
reserved herein shall in no wise abate while said work is in progress by reason of loss or 
interruption of Tenant's business or otherwise, and Tenant shall have no claim for damages. 
During the three (3) months prior to expiration of this Lease or of any renewal term, 
Landlord may place upon the Leased Premises "For Lease" or "For Sale" signs which 
Tenant shall permit to remain thereon. 

VTII. ASSIGNMENT 

8.1 Definitions. As used in this Lease: 

(a) "Pledge" means to pledge, encumber, mortgage, assign (whether as 
collateral or absolutely) or otherwise grant a lien or security interest in this Lease or any 
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portion of the Leased Premises as security for, or to otherwise assure, performance of any 
obligation of Tenant or any other person. 

(b) "Sublease" means to lease or enter into any other form of agreement 
with any other person, whether written or oral, which allows that person or any other person 
to occupy or possess any part of the Leased Premises for any period of time or for any 
purpose. The term "sublease" shall not include contractual use of the Leased Premises or 
portions thereof by clients of Tenant in the ordinary course of Tenant's business. 

(c) "Transfer" means to sell, assign, transfer, exchange or otherwise 
dispose of or alienate any interest of Tenant in this Lease, whether voluntary or 
involuntary or by operation of law including, without limitation: (i) any such Transfer by 
death, incompetency, foreclosure sale, deed in lieu of foreclosure, levy or attachment; (ii) 
if Tenant is not a human being, any direct or indirect Transfer of fifty percent (50%) or 
more of any one of the voting, capital or profits interests in Tenant; and (iii) if Tenant is 
not a human being, any Transfer of this Lease from Tenant by merger, consolidation, 
transfer of assets, or liquidation or any similar transaction under any law pertaining to 
corporations, partnerships, limited liability companies or other forms of organizations. 

8.2 Transfers, Subleases and Pledges Prohibited. Except with the prior written 
consent of Landlord in each instance, Tenant shall not Transfer or Pledge this Lease, or 
Sublease or Pledge all or any part of the Leased Premises. Consent of the Landlord to any of 
the actions described in the previous sentence shall be deemed granted and delivered only if 
obtained strictly in accordance with and pursuant to the procedure set forth in Section 8.3 of 
this Lease and is memorialized in a writing signed by Landlord that refers on its face to 
Section 8.3 of this Lease. Any other ptup0rted Transfer, Sublease or Pledge shall be null and 
void, and shall constitute a default under this Lease which, at the option and election of 

I 

Landlord exercisable in writing at its sole discretion, shall result in the immediate 
tennination of this Lease; provided, it Landlord does not terminate this Lease, it may 
exercise any other remedies available to it under this Lease or at law or equity. Consent by 
Landlord to any Transfer, Sublease or Pledge shall not operate as a waiver of the necessity 
for consent to any subsequent Transfer, Sublease or Pledge, and the tenns of Landlord's 
wiftten consent shall be binding upon any person holding by, under, or through Tenant. 
Landlord's consent to a Transfer, Sublease or Pledge shall not relieve Tenant from any of its 
obligations under this Lease, all of which shall continue in full force and effect 
notwithstanding any assumption or agreement of the person to whom the Transfer, Sublease 
or Pledge pertains. 

8.3 Consent of Landlord Required: 

(a) If Tenant proposes to make any Transfer, Sublease or Pledge it shall 
immediately notify Landlord in writing of the details of the proposed Transfer, Sublease or 
Pledge, and shall also immediately furnish to Landlord sufficient written information and 
documentation required by Landlord to allow Landlord to assess the business to be 
conducted in the Leased Premises by the person to whom the Transfer, Suble~~ or Pledge is 
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proposed to be made, the financial condition of such person and the nature of the transaction 
in which the Transfer, Sublease or Pledge is to occur. If Landlord detennines that the 
infonnation furnished do not provide sufficient information, Landlord may demand that 
Tenant provide such additional information as Landlord may require in order to evaluate the 
proposed Transfer, Assignment or Pledge. 

(b) Landlord shall have the absolute right to reject any proposed 
Transfer, Sublease or Pledge under any of the following circumstances: 

(i) If, as a result of the Transfer, Sublease or Pledge, Landlord or 
the Leased Premises would be subject to compliance with any law, ordinance, regulation or 
similar governmental requirement to which Landlord or the Leased Premises were not 
previously subject, or as to which Landlord or the Leased Premises has a variance, 
exemption or similar right not to comply including, without limitation, that certain act 
commonly known as the "Americans with Disabilities Act of 1990'', and any related rules or 
regulations, or similar state or local laws relating to persons with disabilities. 

(ii) A Transfer, Sublease or Pledge to any other person which is 
the landlord or sublandlord under any leases or subleases for office space within a ten (10) 
mile radius of the Leased Premises. 

(iii) A Transfer, Sublease or Pledge to any other person which is 
at that time has an enforceable lease for any other space in the Clearwater Building or any 
prospective tenant with whom the Landlord has, in the prior twelve (12) months negotiated 
with to lease space in the Clearwater Building. 

(iv) A sublease of less than all of the Leased Premises where the 
configuration or location of the subleased premises might reasonably be determined by 
Landlord to have any adverse effect on the ability of Landlord to lease remainder of the 
Leased Premises if the Landlord were to terminate this Lease but agree to agree to be bound 
by the Sublease. 

(v) The person to whom the Transfer, Sublease or Pledge is to be 
made will not agree in writing to be bound by the terms and conditions of this Lease; 
provided that the Lease shall not be enforceable against person to whom the Lease or Leased 
Premises is to be Pledged until after the foreclosure or other realization upon its lien or 
security interest 

(c) Except as set forth in Section 9.3(b), Landlord's consent shall not be 
unreasonably withheld, provided that: (i) Tenant promptly provides to Landlord all 
infonnation requested by Landlord pursuant to Section 9.3(a) and Landlord determines that 
such information is sufficient to allow Landlord to accurately evaluate the financial 
condition of the person to whom the Transfer, Sublease or Pledge is to be made; and (ii) 
Tenant and the person to whom the Transfer, Sublease or Pledge is to be made agree in 
writing to all of the rights of Landlord set forth in Section 9.4. 
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8.4 Landlord's Right in Event of Assignment or Sublease. 

(a) If Landlord consents in writing to any Transfer or any Sublease, Landlord 
may collect rent and other charges and amounts due under this Lease from the person to 
whom the Transfer was made or under the sublease from any person who entered into the 
Sublease, and Landlord shall apply all such amounts collected to the rent and other charges 
to be paid by Tenant under this Lease. If Landlord consents in writing to any Pledge of this 
Lease or any portion of the Leased Premises, and the person to whom the Pledge was made 
forecloses or otherwise realizes upon any interest in this Lease or in any portion of the 
Leased Premises, Landlord may collect rent and other charges and amounts due under this 
Lease from such person, and Landlord shall apply the amount collected to the rent and other 
charges and amounts to be paid by Tenant under this Lease. Such collection, however, shall 
not constitute consent or waiver of the necessity of written consent to such Transfer, 
Sublease or Pledge, nor shall such collection constitute the recognition of such person or any 
other person as the "Tenant" under this Lease or constitute or result in a release of Tenant 
from the further performance of all of the covenants and obligations pursuant to this Lease, 
including the obligation to pay rent and other charges and other amounts due under this 
Lease. 

(b) In the event that any rent or additional consideration payable after a Transfer 
exceed the rents and additional consideration payable under this Lease, Landlord and Tenant 
shall share equally in the amount of any excess payments or consideration. In the event that 
the rent and additional consideration payable under a Sublease exceed the rents and other 
consideration payable under this Lease (prorated to the space being subleased pursuant to 
the Sublease), Landlord and Tenant shall share equally in the amount of any excess 
payments or consideration. 

(c) In the event that Tenant shall request that Landlord consent to a Transfer, 
Sublease or Pledge, Tenant and/or the person to whom the Transfer, Sublease or Pledge 
was made shall pay to Landlord reasonable legal fees and costs, not to exceed $5,000.00, 
incurred in connection with processing of documents necessary to effect the Transfer, 
Sublease or Pledge. In addition t-0 the foregoing, Landlord's broker or agent shall be entitled 
to one-third (1/3) of any real estate commission or fee paid to any broker or agent in 
connection with the Transfer, Sublease or Pledge by Tenant and/or the person to whom any 
Transfer, Sublease or Pledge is being made. 

IX. INDEMNITY AND HAZARDOUS MATERIALS 

9.l(a) Tenant's Indemnity. Subject to the provisions of Section 10.4 below and 
to the fullest extent permitted by law (but subject to the provisions and limitations of the 
Idaho Tort Claims Act), Tenant shall protect, defend, indemnify and hold harmless 
Landlord and its affiliates against and from any and all claims, demands, actions, losses, 
damages, orders, judgments, and any and all costs and expenses (including, without 
limitation, attorneys' fees and costs of litigation), resulting from or incurred by Landlord 
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or any affiliate of Landlord on account of any of the following: (a) the use of the Leased 
Premises by Tenant or by its agents, contractors, employees, servants, invitees, licensees 
or concessionaires (the "Tenant Related Parties,,), the conduct of its business or 
profession, or any other activity permitted or suffered by Tenant or the Tenant Related 
Parties within the Leased Premises; or (b) any breach by Tenant of this Lease. Tenant 
shall defend all suits brought upon such claims and pay all costs and expenses incidental 
thereto. Notwithstanding the foregoing, Landlord shall have the right, at its option, to . 
participate in the defense of any such suit without relieving Tenant of any obligation 
hereunder. 

9.l(b) Landlord's Indemnity. Subject to the provisions of Section 10.4 below 
and to the fullest extent permitted by law, Landlord shall protect, defend, indemnify and 
hold harmless Tenant and its affiliates, guests and invitees against and from any and all 
claims, demands, actions, losses, damages, orders, judgments, and any and all costs and 
expenses (including, without limitation, attorneys' fees and costs of litigation), resulting 
from or incurred by Tenant or any affiliate, guest or invitees of Tenant on account of any 
of the following: (a) any activity permitted or suffered by Landlord or the Landlord 
Related Parties within the Leased Premises; or (b) any breach by Landlord of this Lease, 
such indemnification being limited, however, to contractual damages, and excluding 
extra contractual remedies and consequential damages. Landlord shall defend all suits 
brought upon such claims and pay all costs and expenses incidental thereto. 
Notwithstanding the-foregoing, Tenant shall have the right, at its option, to participate in 
the defense of any such suit without relieving Landlord of any obligation hereunder. 

9.2 Notice. Each Party shall give prompt notice to the other Party in case of 
fire or accidents in the Leased Premises or in the Clearwater Building of which the 
Leased Premises are a part or of defects therein or in any fixtures or equipment. 

9.3(a) Environmental Indemnification. In addition to and without limiting the 
scope of any other indemnities provided under this Lease, Tenant shall indemnify, defend 
(with counsel reasonably acceptable to Landlord) and hold harmless Landlord from and 
against any and all demands, losses, costs, expenses, damages, bodily injury, wrongful 
death, property damage, claims, cross-claims, charges, action, lawsuits, liabilities, 
obligations, penalties, investigation costs, removal costs, response costs, remediation 
costs, natural resources damages, governmental administrative actions, and reasonable 
attorneys' and consultants' fees and expenses arising out of, directly or indirectly, in 
whole or in part, or relating to (i) the release of Hazardous Materials (as defined in 
Section 10.5 below) by Tenant or the Tenant Related Parties, (ii) the violation of any 
Hazardous Materials laws by Tenant pr the Tenant Related Parties, or (iii) the use, 
storage, generation or disposal of Hazardous Materials in, on, about, or from the Property 
by Tenant or the Tenant Related Parties (the items listed in clauses (i) through and 
including (iii) being referred to herein individually as a "Tenant Release" and collectively 
as the "Tenant Releases"). 
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9.3(b) Environmental Indemnification. In addition to and without limiting the 
scope of any other indemnities provided under this Lease, Landlord shall indemnify, 
defend (with counsel reasonably acceptable to Tenant) and hold harmless Tenant from 
and against any and all demands, losses, costs, expenses, damages, bodily injury, 
wrongful death, property damage, claims, cross-claims, charges, action, lawsuits, 
liabilities, obligations, penalties, investigation costs, removal costs, response costs, 
remediation costs, natural resources damages, governmental administrative actions, and 
reasonable attorneys' and consultants' fees and expenses arising out of, directly or 
indirectly, in whole or in part, or relating to (i) the release of Hazardous Materials (as 
defined in Section 10.5 below) by Landlord or the Landlord Related Parties, (ii) the 
violation of any Hazardous Materials laws by Landlord or the Landlord Related Parties, 
or (iii) the use, storage, generation or disposal of Hazardous Materials in, on, about, or 
from the Property by Landlord or the Landlord Related Parties (the items listed in clauses 
(i) through and including (iii) being referred to herein individually as a "Landlord 
Release" and collectively as the ''Landlord Releases"). 

9.4 Definition of Hazardous Materials. The term "Hazardous Materials" shall 
mean any substance: 

(a) which is flammable, explosive, radioactive, toxic, corrosive, infectious, 
carcinogenic, mutagenic, or otherwise hazardous and which is or becomes regulated by 
any governmental authority, agency, department, commission, board or instrumentality of 
the United States, the state in which the Property is located or any political subdivision 
thereof; 

(b) which contains asbestos, organic compounds known as polychlorinated 
biphenyls; chemicals known to cause cancer or reproductive toxicity or petroleum, 
including crude oil or any fraction thereof; or which is or becomes defined as a pollutant, 
contaminant, hazardous waste, hazardous substance, hazardous material or toxic 
substance under the Resource Conservation and Recovery Act of 1976, 42 U.S.C. §§ 
6901-6992k; the Comprehensive Environmental Response, Compensation, and Liability 
Act of 1980, 42 U.S.C. §§ 9601-9657; the Hazardous Materials Transportation 
Authorization Act of 1994, 49 U.S.C. §§ 5101-5127; the Clean Water Act, 33 U.S.C. §§ 
1251-1387; the Clear Air Act, 42 U.S.C. §§ 7401-7671q; the Toxic Substances Control 
Act, 15 U.S.C. §§ 2601-2692; the Safe Drinking Water Act, 42 U.S.C. §§ 300f to 300j-
26; the Emergency Planning and Community Right-To-Know Act of 1986, 42 U.S.C. §§ 
11001-1 l 050; and title 19, chapter 6 of the Utah Code, as any of the same have been or 
from time to time may be amended; and any s~lar federal, state and local laws, statutes, 
ordinances, codes, rules, regulations, orders or decrees relating to environmental 
conditions, industrial hygiene or Hazardous Materials on the Property, including all 
interpretations, policies, guidelines and/or directives of the various governmental 
authorities responsible for administering any of the foregoing, now in effect or hereafter 
adopted, published and/or promulgated; 
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( c) the presence of which on the Property requires investigation or 
remediation under any federal, state, or local statute, regulation, ordinance, order, action, 
policy, or common law; or 

(d) the presence of which on the Property causes or threatens to cause a 
nuisance on the Property or to adjacent properties or poses or threatens to pose a hazard 
to the health and safety of persons on or about the Property. 

9.5 Use of Hazardous Materials. Tenant shall not, and shall not permit any 
Tenant Related Parties to use, store, generate, release, or dispose of Hazardous Materials 
in, on, about, or from the Property. Landlord shall not, and shall not permit any Landlord 
Related Parties t_o use, store, generate, release, or dispose of Hazardous Materials in, on, 
about, or from the Property. 

9.6 Release of Hazardous Materials. If Tenant discovers that any spill, leak, 
or release of any quantity of any Hazardous Materials has occurred on, in or under the 
Leased Premises, Tenant shall promptly notify all appropriate governmental agencies and 
Landlord. In the event such release is a Tenant Release, Tenant shall ( or shall cause 
others to) promptly and fully investigate, cleanup, remediate and remove all such 
Hazardous Materials as may remain and so much of any portion of the environment as 
shall have become contaminated, all in accordance with applicable government 
requirements, and shall replace any removed portion of the environment (such as soil) 
with uncontaminated material of the same character as existed prior to contamination. In 
the event such release is a Landlord Release, Landlord shall ( or shall cause others to) 
promptly and fully investigate, cleanup, remediate and remove all such Hazardous 
Materials as may remain and so much of any portion of the environment as shall have 
become contaminated, all in accordance with applicable government requirements, and 
shall replace any removed,portion of the environment (such as soil) with uncontaminated 
material of the same character as existed prior to contamination. Within twenty (20) days 
after any such spill, leak, or release, the party responsible for the remediation of such 
release shall give. the. other party a detailed written description of the event and of such 
responsible parties investigation and remediation efforts to date. Within twenty (20) days 
after receipt, such responsible party shall provide the other party with a copy of any 
report or analytical results relating to any such spill, leak, or release. In the event of a 
release of Hazardous Material in, on, or under the Leased Premises by the Tenant Related 
Parties, Tenant shall not be entitled to an abatement of Rent during any period of 
abatement. -

9.7 Release of Landlord. Landlord shall not be responsible or liable at any 
time for any loss or damage to Tenant's personal property or to Tenant's business, 
including any loss or damage to either the person or property of Tenant or Tenant Related 
Parties that may be occasioned by or through the acts or omissions of persons occupying 
adjacent, connecting, or adjoining space. Tenant shall store its property in and shall use 
and enjoy the Leased Premises and all other portions of the Clearwater Building and 
hnprovements at its own risk, and hereby releases Landlord, to the fullest extent 
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X. 

permitted by law, from all claims of every kind resulting in loss of life, personal or bodily 
injury, or property damage. Notwithstanding the foregoing, Tenant does not release or 
waive, and fully maintains the right to such legal and equitable relief and recovery of 
damages from any third party whose acts or omissions may give rise to claims by Tenant 
against such third party. Landlord warrants and represents that the Leased Premises, the 
Property and the Clearwater Building are free and clear of released Hazardous Materials 
as of the Commencement Date. 

INSURANCE 

10.1 Insurance on Tenant's Personal Property and Fixtures. At all times during 
the term of this Lease, Tenant shall keep in force at its sole cost and expense with insurance 
companies acceptable to Landlord, hazard insurance on an ["all-risk type"] or equivalent 
policy form, and shall include fire, theft, extended coverages, vandalism, and malicious 
mischief. Coverage shall be equal to 100% of the Replacement Cost value of Tenant's 
contents, fixtures, furnishings, equipment, and alJ improvements or additions made by 
Tenant to the Leased Premises. The deductible under such insurance coverage shall not 
exceed $5,000.00. Such policy shall name Landlord as Additional Insured and shall provide 
that coverage for the Additional Insured is primary and not contributory with other 
insurance. The policy shall provide that such policy not be cancelled or materially changed 
without first giving Landlord thirty (30) days written notice. 

10.2 Property Coverage. Landlord or the Association shall obtain and maintain in 
force an "all-risk type" or equivalent policy form, and shall include fire, theft, extended 
coverages, vandalism, and malicious mischief on the Clearwater Building during the term of 
the Lease and any extension thereof Landlord may obtain, at Landlord's discretion, 
coverage for flood and earthquake if commercially available at reasonable rates. Such 
insurance shall also include coverage against loss of rental income. 

10.3 Liability Insurance. During the entire term hereof and at its sole cost and 
expense, Tenant shall keep in full force and effect a policy of Commercial General 
Liability Insurance with limits of not less than $1,000,000 each Occurrence and 
$3,000,000 General Aggregate. The policy shall apply to the Leased Premises and all 
operations of Tenant's business. Such policy shall name Landlord as Additional Insured 
and shall provide that coverage for the Additional Insured is primary and not contributory 
with other insurance. The policy shall provide that such policy not be cancelled or 
materially changed without first giving Landlord thirty (30) days written notice. Tenant 
shall at all times during the term hereof provide Landlord with evidence of current 
insurance coverage. All public liability, property damage, and other liability policies 
shall be written as primary policies, not contributing with coverage which Landlord may 
carry. 

10.4 Waiver of Subrogation. Landlord and Tenant hereby waive all rights to 
recover against each other, against any other tenant or occupant of the Clearwater Building, 
and against each other's officers, directors, shareholders, partners, joint venturers, 
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· employees, agents, customers, invitees or business visitors or of any other tenant or 
occupant of the Clearwater Building, for any loss or damage arising from any cause covered 
by any insurance carried by the waiving party, to the extent that such loss or damage is 
actually covered. 

10.5 Lender. Any mortgage lender interest in any part of the Clearwater Building 
or Improvements may, at Landlord's option, be afforded coverage under any policy required 
to be secured by Tenant hereunder, by use of a mortgagee's endorsement to the policy 
concerned. 

XI. DESTRUCTION 

If the Clearwater Building or the Leased Premises shall be damaged by any casualty which 
is insured against under any insurance policy maintained by Landlord or the Association, Landlord 
or the Association shall, to the extent of and upon receipt of, the insurance proceeds, repair the 
portion of the Clearwater Building or the Leased Premises damaged by such casualty. Until such 
repair is complete, the Basic Annual Rent and Additional Rent shall be abated proportionately as to 
that portion of the Leased Premises rendered untenantable. Any abatement of rent shall end five (5) 
days after notice by Landlord to Tenant that the Leased Premises have been repaired as required 
herein. If the damage is caused by the negligence of Tenant or its employees, agents, invitees, or 
concessionaires, there shall be no abatement of rent. Tenant shall repair and re:fixture the interior of 
the Leased Premises in a manner and in at least a condition equal to that existing prior to the 
destruction or casualty and the proceeds of all insurance carried by Tenant on its property and 
fixtures shall be held in trust by Tenant for the purpose of said repair and replacement. 

XII: CONDEMNATION 

12.1 Total Condemnation. If the whole of the Leased Premises sha11 be acquired 
or taken by Condemnation Proceeding, then this Lease shall cease and terminate as of the 
date of title vesting in such Condemnation Proceeding. 

12.2 Partial Condemnation. If any part of the Leased Premises shall be taken as 
aforesaid, and such partial taking shall render the remaining portion unsuitable for the 
Tenant's business, then this Lease sha11 cease and tenninate as aforesaid. If the Leased 
Premises remain suitable for the Tenant's business following such partial taking, then this 
Lease shall continue in effect except that the Basic Annual Rent and Additional Rent shall 
be reduced in the sap1e proportion that the portion of the Leased Premises (including 
basement, if any) taken bears to the total area initially demised. Landlord shall, upon receipt 
of the award, make all necessary repairs or alterations to the Clearwater Building in which 
the Leased Premises are located, provided that Landlord shall not be required to expend for 
such work an amount in excess of the amount received by Landlord as damages for the part 
of the Leased Premises so taken. "Amount received by Landlord" shall mean that part of 
the award from the Condemnation Proceeding, less any costs or expenses incurred by 
Landlord in the collection of the award, which is free and clear to Landlord of any collection 
by mortgage lenders for the value of the diminished fee. 
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12.3 Landlord's Option to Tenninate. If more than twenty percent (20%,) of the 
Clearwater Building shall be taken as aforesaid, Landlord may, by written notice to Tenant, 
terminate this Lease. If this Lease is terminated as provided in this Section, rent shall be 
paid up to the day that possession is so taken by public authority and Landlord shall make an 
equitable refund of any rent paid by Tenant in advance. 

12.4 Award. Tenant shall not be entitled to and expressly waives all claim to any 
condernnation~ard for any taking, whether whole or partial and whether for diminution in 
value of the leasehold or to the fee. Tenant shall have the right to claim from the 
condemning party, but not from Landlord, such compensation as may be recoverable by 
Tenant in its own right for damages to Tenant's business and fixtures to the extent that the 
same shall not reduce Landlord's award. · 

12.5 Definition of Condemnation Proceeding. As used in this Lease the term 
"Condemnation Proceeding" means any action or proceeding in which any interest in the 
Leased Premises is taken for any public or quasi-public purpose by any lawful authority 
through exercise of eminent domain or right of condemnation or by purchase or otherwise in 
lieu thereof. 

XIII. LANDLORD'S RIGHTS TO CURE 

13.1 General Right. In the event of Landlord's breach, default, or noncompliance 
hereunder, Tenant shall, before exercising any right or remedy available to it, give Landlord 
written notice of the claimed breach, default, or noncompliance. If prior to its giving such 
notice Tenant has been notified in writing (by way of Notice of Assignment of Rents and 
Leases, or otherwise) of the address of a lender which has furnished any of the financing 
referred to in Part XIV hereof, concurrently with giving the aforesaid notice to Landlord, 
Tenant shall, by certified mail, return receipt requested, transmit a copy thereof to such 
lender. For the thirty (30) days following the giving of the notice(s) required by the 
foregoing portion of this Section ( or such longer period of time as may be reasonably 
required to cure a matter which, due to its nature, cannot reasonably be rectified within thirty · 
(30) days), Landlord shaJl have the right to cure the breach, default, or noncompliance 
involved. If Landlord has failed to cure a default within said period, any such lender shall 
have an additional thirty (30) days within which to cure the same or, if such default cannot 
be cured within that period, such additional time as may be necessary if within such thirty 
(30) day period said lender has commenced and is diligently pursuing the actions or 
remedies necessruy to cure the breach default, or noncompliance involved (including, but 
not limited to, commencement and prosecution of proceedings to foreclose or otherwise 
exercise its rights under its mortgage or other security instrument, if necessary to effect such 
cure), in which event this Lease shall not be terminated by Tenant so long as such actions or 
remedies are being diligently pursued by said lender. 

13.2 Mechanic's Liens. Should any mechanic's or other lien be filed against the 
Leased Premises or any part thereof by reason of Tenant's acts or omissions or because of a 

20 



000480

claim against Tenant, Tenant shall cause the same to be canceled and discharged of record 
by bond or otherwise within ten (10) days after notice by Landlord. If Tenant fails to 
comply with its obligations in the immediately preceding sentence within such ten (10) day 
period, Landlord may perform such obligations at Tenant's expenses, in which case all of 
Landlord's costs and expenses in discharging shall be immediately due and payable by 
Tenant and shall bear interest~! the rate set forth in Section 15.3 hereof. Tenant shall cause 
any person or entity directly or indirectly supplying work or materials to Tenant to 
acknowledge and agree, and Landlord hereby notifies any such contractor, that: (a) no 
agency relationship, whether express or implied, exists between Landlord and any contractor 
retained by the Tenant; (b) all construction contracted for by Tenant is being done for the 
exclusive benefit of the Tenant; and (c) Landlord neither has required nor obligated Tenant 
to make the improvements done by the contractor. 

XIV. FINANCING; SUBORDINATION 

14.1 Subordination. This Lease is and shall continue to be subordinate to any 
mortgage, deed of trust, or other security interest now existing or hereafter placed on the 

· Landlord's interest in the Property by a mortgage lender(as amended, restated, 
supplemented, or otherwise modified from time to time, including any refinancing thereof, a 
"Mortgage"); provided, however, such subordination is subject to the condition thit so long 
as Tenant continues to perform all of its obligations under this Lease its tenancy shall remain 
in full force and effect notwithstanding Landlord's default in connection with the Mortgage 
concerned or any resulting foreclosure or sale or transfer in lieu of such proceedings. If 
requested by a holder of the Mortgage, Tenant agrees at any time and from time to time to 
execute and deliver an instrument confirming the foregoing subordination. If elected by the 
holder of a Mortgage, this Lease shall be superior to such Mortgage, in which case Tenant 
shall execute and deliver an instrument confirming the same. Tenant shall not subordinate 
its interests hereunder or in the Leased Premises to any lien or encumbrance other than the 
Mortgages described in and specified pursuant to this Section 15 .1 without the prior written 
consent of Landlord and of the lender interested under each· Mortgage then affecting the 
Leased Premises. Any such unauthorized subordination by Tenant shall be void and of no 
force or effect whatsoever. Upon the written request of Tenant, Landlord shall obtain a non
disturbance and attornment agreement from any mortgagee< holding a mortgage interest to 
which this Lease is subject, and deliver the same to Tenant. 

14.2 Amendment. Tenant recognizes that Landlord's ability from time to time to 
obtain construction, acquisition, standing, and/or permanent mortgage loan financing for the 
Clearwater Building and/or the Leased Premises may in part be dependent upon the 
acceptability of the terms of this Lease to the lender concerned. Accordingly, Tenant agrees 
that from tim~ to time it shall, if so requested by Landlord and if doing so will not materially -
or adversely affect Tenant's economic interests hereunder, join with Landlord in amending 
this Lease so as to meet the needs or requirements of any lender which is considering 
making or which has made a loan secured by a Mortgage affecting the Leased Premises. 
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14.3 Attornrnent. Any sale, assignment, or transfer of Landlord's interest under 
this Lease or in the Leased Premises including any such disposition resulting from 
Landlord's default under a Mortgage, shall be subject to this Lease. Tenant shall attorn to 
Landlord's successor and assigns and shall recognize such successor or assigns as Landlord 
under this Lease, regardless of any rule of law to the contrary or absence of privity of 
contract, subject to a non-disturbance and attornment agreement executed and delivered by 
such successor. · 

14.4 Financial Information. As a condition to Landlord's acceptance of this 
Lease, Tenant shall provide financial information sufficient for Landlord to verify the 
financial condition of Tenant. Tenant hereby represents and warrants that none of such 
information contains or will contain any untrue statement of material fact, nor will such 
information omit any material fact necessary to make the statements contained therein 
misleading Qr unreliable. 

XV. EVENTS OF DEFAULT; REMEDIES OF LANDLORD 

15.1 Default by Tenant. Upon the occurrence of any of the following events, 
Landlord shall have the remedies set forth in Section 15.2: 

(a) Tenant fails to pay any installment of Basic Annual Rent or Additional Rent 
or any other sum due hereunder within ten (10) days after such Rent is due. 

(b) Tenant fails to perfonn any other term, condition, or covenant to be 
performed by it pursuant to this Lease within thirty (30) days after written notice that such 
performance is due shall have been given to Tenant by Landlord or; provided, if cure of any 
nonmonetary default would reasonably require more than thirty (30) days to complete, if 
Tenant fails to commence performance within the thirty (30) day period or, after timely 
commencing, fails diligently to pursue such cure to completion but in no event to exceed 
sixty ( 60) days. · 

(c) Tenant or any guarantor of this Lease shall become bankrupt or insolvent or 
file any debtor proceedings or have taken against such party in any court pursuant to state or 
federal statute, a petition in bankruptcy or insolvency, reorganization, or appointment of a 
receiver or trustee; or Tenant petitions for or enters into a voluntary arrangement under 
applicable.bankruptcy law; or suffers this Lease to be taken under a writ of execution. 

15.2 Remedies. In the event of any default by Tenant hereunder, Landlord may 
at any time, without waiving or limiting any other right or remedy available to it, tenninate 
Tenant's rights under this Lease by written notice, reenter and take possession of the Leased 
Premises by any lawful means (with or without terminating this Lease), or pursue any other 
remedy allowed by law. Tenant agrees to pay to Landlord the cost of recovering possession 
of the Leased Premises, all costs of reletting, and all other costs and damages arising out of 
Tenant's default, including attorneys' fees. Notwithstanding any reentry, the liability of 
Tenant for the rent reserved herein shall not be extinguished for the balance of the Term, 
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and Tenant agrees to compensate Landlord upon demand for any deficiency arising from 
reletting the Leased Premises at a lesser rent than applies under this Lease. 

I 5.3 Past Due Sums. If Tenant fails to pay, when the same is due and payable, 
any Basic Annual Rent, Additional Rent, or other sum required to be paid by it hereunder, 
such unpaid amounts shall bear interest from the due date thereof to the date of payment at a 
fluctuating rate equal to two percent (2%) per annum above the Prime Rate. For purposes of 
this Lease, "Prime Rate" means the prime rate or base rate reported in the Money Rates 
column or section of The Wall Street Journal as being the prime rate or base rate on 
corporate loans at large U.S. money center commercial banks (whether or not such rate 
has actually been charged by any such bank). If The Wall Street Journal ceases 
publication of the prime rate or the base rate, "Prime Rate" shall mean the rate of 
interest from time to time announced by the national bank in the United States doing 
business in Utah having the largest asset value as its prime rate or base rate. In addition 
thereto, Tenant shall pay a sum of five percent (5%) of such unpaid amounts of Basic 
Annual Rent, Additional Rent, or other sum to be paid by it hereunder as a service fee. 
Notwithstanding the foregoing, however, Landlord's right concerning such interest and 
service fee shall be limited by the maximum amount which may properly be charged by 
Landlord for such purposes under applicable law. 

XVI. PROVISIONS APPLICABLE AT TERMINATION OF LEASE 

16.1 Surrender of Leased Premises. At the expiration of this Lease, except for 
changes made by Tenant that were approved by Landlord, Tenant shall surrender the Leased 
Premises in the same condition, less reasonable wear and tear, as they were in upon delivery 
of possession thereto under this Lease and shall deliver all keys to Landlord. Before 
surrendering the Leased Premises, Tenant shall remove all ofits personal property and trade 
fixtures and such property or the removal thereof shall in no way damage the Leased 
Premises, and Tenant shall be responsible for all costs, expenses and damages incurred in 
the removal thereof. If Tenant fails to remove its personal property and fixtures upon the 
expiration of this Lease, the same shall be deemed abandoned and shall become the property 
of Landlord. · -

_ l 6.2 Holding Over. Any holding over after the expiration of the term hereof or of 
any renewal term with the prior written consent of Landlord shall be construed to be a 
tenancy from month to month except that Basic Annual Rent shall be increased-. to an 
amount equal to 200% of the then Basic Annual Rent plus, and in addition to the Basic 
Annual Rent, all other sums of money as shall become due and payable by Tenant to 
Landlord under this Lease and on the terms herein specified so far as possible. Such month
to-month tenancy shall be subject to every other term, covenant, and agreement contained in 
this Lease. Nothing contained in this Section 16.2 shall be construed as consent by 
Landlord to any holding over by Tenant, and Landlord expressly reserves the right to require 
Tenant to surrender possession of the Leased Premises to Landlord as provided in this Lease 
upon the expiration or other termination of this Lease. The provisions of this Section 16.2 
shall not be deemed to limit or constitute a waiver of any other rights or rem~dies of 
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Landlord provided herein or at law. If Tenant fails to surrender the Leased Premises upon 
the termination or expiration of this Lease, in addition to any other liabilities to Landlord 
accruing therefrom, Tenant shall protect, defend, indemnify and hold Landlord harmless 
from all loss, costs (including reasonable attorneys' fees) and liability resulting from such 
failure, including, without limiting the generality of the foregoing, any claims made by any 
succeeding tenant founded upon such failure to surrender, and any lost profits to Landlord 
resulting therefrom. 

XVII. ATTORNEYS' FEES 

In the event that at any time during the term of this Lease either Landlord or Tenant 
institutes any action or proceeding against the other relating to the provisions of this Lease or any 
default hereunder, then the unsuccessful party in such action or proceeding agrees to reimburse the 
successful party for the reasonable expenses of such action including reasonable attorneys' fees, 
incurred therein by the successful party. 

xvrn. ESTOPPEL CERTIFICATE 

18.1 Estoppel Certificate. Tenant shall, within fifteen (15) days after Landlord's 
request, execute and deliver to Landlord a written declaration, in form and substance similar 
to Exhibit "D", plus such additional other information as Landlord may reasonably request. 
Landlord's mortgage lenders and/or purchasers shall be entitled to rely upon such 
declaration. 

18.2 Effect of Failure to Provide EstQppel Certificate. Tenant's failure to furnish 
any estoppel certificate as required pursuant to Section 18.1 within fifteen (15) days after 
request therefor shall be deemed a default hereunder and moreover, it shall be conclusively 
presumed that: (a) this Lease is in full force and effect without modification in accordance 
with the terms set forth in the request; (b) that there are no unusual breaches or defaults on 
the part of Landlord; and (c) no more than one (1) month's rent has been paid in advance. 

XIX. COMMON AREAS 

19.1 DefinitiQn of Common Areas. "Common Areas" means all areas, space, 
equipment, and special services provided for the joint or common use and benefit of the 
tenants or occupants of the Clearwater Building, as defmed in the Condominium 
Declaration and Plat, the Improvements, and Property or portions thereof, and their 
employees, agents, servants, patients, customers, and other invitees ( collectively referred to 
herein as "Occupants") including, without limitation, driveways, retaining walls, landscaped 
areas, serviceways, loading docks, pedestrian walks; courts, stairs, ramps, and sidewalks; 
common corridors, rooms and restrooms; air-conditioning, fan, janitorial, electrical, and 
telephone rooms or cl9sets; and all other areas within the Clearwater Building which are not 
specified for exclusive use or occupancy by Landlord or any tenant (whether or not they are 
leased or occupied). The designation of commo1;1 area in the plat of or declaration of the 
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City Center Plaza Condominium shall be dispositive of the definition of Common Areas 
under this Lease. 

19.2 License to Use Common Areas. The Common Areas shall be available for 
the common use of all Occupants and shall be used and occupied under the provisions of the 
Condominium Declaration. 

XX. MISCELLANEOUS PROVISIONS 

20.1 No Partnership. Nothing contained herein shall be deemed or construed by 
the parties hereto, or by any third party, as creating the relationship of principal and agent, or 
of partnership, or of joint venture between the parties hereto, it being understood and agreed 
that neither the method of computation of rent nor any other provision contained herein, nor 
any acts of the parties hereto, shall be deemed to create any relationship be~een the parties 
hereto other than the relationship oflandlord and tenant. 

20.2 Force Majeure. Landlord shall be excused for the period of any delay in the 
performance of any obligations hereunder when prevented from so doing by cause or causes 
beyond Landlord's control, including, without limitation, labor disputes, civil commotion, 
war, governmental regulations or controls, fire or other casualty, inability to obtain any 
material or service, or acts of God, or the acts or omissions of Tenant or the Tenant Related 
Parties. 

20.3 No Waiver. Failure of Landlord to insist upon the strict performance of any 
provision or to exercise any option hereunder shall not be deemed a waiver of such breach. 
No provision of this Lease shall be deemed to have been waived unless such waiver be in 
writing signed by Landlord. 

20.4 Notice. Any notice, demand, request, or other instrument which may be or is 
required to be given under this Lease shall be delivered in person or sent by United States 
certified or registered mail, postage prepaid and shall be addressed to the address set forth 
in the Lease Summary. Either party may designate such other address as shall be given by 
written notice. 

20.5 Captions; Attachments: Defined Tenns: 

(a) The captions to the Section of this Lease are for convenience of 
reference only and shall not be deemed relevant in resolving questions of 
construction or interpretation under this Lease. . 

(b) Exhibits referred to in this Lease, and any addendums and schedules 
attached to this Lease shall be deemed to be incorporated in this Lease as though part 
thereof. 
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20.6 Recording. Tenant may not record this Lease or a memorandum thereof 
without the written consent of Landlord, which consent shall not be unreasonably withheld. 
Landlord, at its option and at any time, may file this Lease for record with the Recorder of 
the County in which the Clearwater Building is located. 

20.7 Partial Invalidity. If any provision of this Lease or the application thereof to 
any person or circumstance shall to any extent be invalid, the remainder of this Lease or the 
application of such provision to persons or circumstances other than those as to which it is 
held invalid shall not be affected thereby and each provision of this Lease shall be valid and 
enforced to the fullest extent pennitted by law. 

20.8 Broker's Commissions. Tenant represents and warrants that there are no 
claims for brokerage commissions or fmder's fees in connection with this Lease and agrees 
to indemnify Landlord against and hold it harmless from all liabilities arising from such 
claims, including any attorneys' fees connected therewith. 

20.9 Tenant Defined: Use of Pronouns. The word "Tenant" shall be deemed and 
taken to mean ea-ch and every person or party executing this document as a Tenant herein. 
If there is more than one person or organization set forth on the signature line as Tenant, 
their liability hereunder shall be joint and several. If there is more than one Tenant, any 
notice required or permitted by the terms of this Lease may be given by or to any one 
thereof, and shall have the same force and effect as if given by or to all thereof. 11t~ use of 
the neuter singular pronoun to refer to Landlord or Tenant shall be deemed a proper 
reference even though Landlord or Tenant may be an individual, a partnership, a 
corporation, or a group of two or more individuals or corporations. The necessary 
grammatical changes required to make the provisions of this Lease apply in the plural sense 
where there is more than one Landlord or Tenant and to corporations, associations, 
partnerships, or individuals, males or females, shall in all instances be assumed as though in 
each case fully expressed. 

20.10 Provisions Binding, Etc. Except as otherwise expressly set forth herein 
including, specifically and without limitation, Section 9, all provisions herein shall be 
binding upon and shall inure to the benefit of the parties, their legal representative, heirs, 
successors, and assigns. Each provision to be performed by Tenant shall be construed to be 
both a covenant and a condition, and if there shall be more than one Tenant, they shall all be 
bound, jointly and severally, by such provisions. In the event of any sale or assignment 
(except for puiposes of security or collateral) by Landlord of the Clearwater Building, the 
Leased Premises, or this Lease, Landlord shall, from and after the Commencement Date 
(irrespective of when such sale or assignment occurs), be entirely relieved of all of its 
obligations hereunder. Nothing set forth herein shall require Landlord to obtain Tenant's 
consent to any assignment, transfer or other encumbrance of any of Landlord's interest in 
the Property, the Leased Premises, the Improvements or the Common Areas. 

20.11 Entire Agreement, Etc. This Lease and the Exhibits, Riders, and/or 
Addenda, if any, attached hereto, constitute the entire agreement between the parties. Any 
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guaranty attached hereto is an integral part of this Lease and constitutes consideration given 
to Landlord to enter in this Lease. Any prior conversations or writings are merged herein 
and extinguished. No subsequent amendment to this Lease shall be binding upon Landlord 
or Tenant unless reduced to writing and signed. Submission of this Lease for examination 
does not constitute an option for the Leased Premises and becomes effective as a lease only 
upon execution and delivery thereof by Landlord to Tenant. If any provision contained in 
the rider or addenda is inconsistent with a provision in the body of this Lease, the provision 
contained in said rider or addenda shall control. It is hereby agreed that this Lease contains 
no restrictive covenants or exclusives in favor of Tenant. The captions and Section numbers 
appearing herein are inserted only as a matter of convenience and are not intended to define, 
limit, construe, or describe the scope or intent of any Section or paragraph. 

20.12 Governing Law. The interpretation of this Lease shall be governed by the 
laws of the State of (State]. Tenant hereby expressly and irrevocably agrees that Landlord 
may bring any action or claim to enforce the provisions of this Lease in the State of (State], 
County of [County], and Tenant irrevocably consents to personal jurisdiction in the State of 
[State] for the pwposes of any such action or claim. Tenant further irrevocably consents to 
service of process in accordance with the provisions of the laws of the State of [State]. 
Nothing herein shall be deemed to preclude or prevent Landlord from bringing any action or 
claim to enforce the provisions of this Lease in any other appropriate place or forum. 

20.13 Recourse by Tenant. Anything in this Lease to the contrary notwithstanding, 
Tenant agrees that it shall look solely to the estate and property of Landlord in the land, 
Clearwater Buildings and Improvements thereto, and subject to prior rights of any 
mortgagee, for the collection of any judgment (or other judicial process) requiring the 
payment of money by Landlord in the event of any default or breach by Landlord with 
respect to any of the terms, covenants, and conditions of this Lease to be observed and/or 
performed by Landlord, and no other assets of Landlord or any of its partners, shareholders, 
successors, or assigns shaJI be subject to levy, execution, or other procedures for the 
satisfaction of Tenant's remedies. 

20.14 Rules and Regulations. Tenant and the Tenants Related Parties shall 
faithfully observe and comply with all of the rules and regulations applicable to the Leased 
Premises as set forth in Exhibit "E" as well as any other rules and regulations that are 
adopted in conformance with and pursuant to the Declaration. On any breach of any of such 
rules and regulations, (i) the Landlord may exercise any or all of the remedies provided in 
this Lease on a default by Tenant under this Lease and may, in addition, exercise any 
remedies available at law or in equity including the right to enjoin any breach of such rules 
and regulations, and (ii) the Association may exercise any or all of the remedies available 
under the Declaration. Landlord shall not be responsible to Tenant for the failure of any 
other tenant or person to observe any such rules and regulations. 

20.15 Tenant's Representations and Warranties. Tenant represents and warrants 
to Landlord as follows: 
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(a) Tenant is duly organized and validly existing under the laws of the state of 
Idaho and has full power and authority to enter into this Lease, without the consent, 
joinder or approval of any other person or entity, including, without limitation, any 
mortgagee(s). This Lease has been validly executed and delivered by Tenant and 
constitutes the legal, valid and binding obligations of Tenant, enforceable against Tenant 
in accordance with its terms. 

(b) Tenant is not a party to any agreement or litigation which could adversely 
affect the ability of Tenant to perform its obligations under this Lease or which would 
constitute a default on the part of Tenant under this Lease, or otherwise materially 
adversely affect Landlord's rights or entitlements under this Lease. 

20.15 No Construction Against Preparer. This Lease has been prepared by 
Landlord and its professional advisors and reviewed by Tenant and its professional 
advisors. Landlord, Tenant and their separate advisors believe that this Lease is the 
product of their joint efforts, that it expresses their agreement, and that it should not be 
interpreted in favor of either Landlord or Tenant or against either Landlord or Tenant 
merely because of their efforts in its preparation. 

20.16 Number and Gender. The terms "Landlord" and "Tenant," wherever used 
herein, shall be applicable to one or more persons or entities, as the case may be, and the 
sing1_:1lar shall include the plural and the neuter shall include the masculine and feminine 
and, if there be more than one person or entity with respect to either party, the obligations 
hereof of such party shall be joint and several. 

20.17 Counterparts. This Lease may be executed and delivered in counterparts 
for the convenience of the parties, each of which shall be deemed an original and all of 
which, when taken together, shall constitute one and the same agreement. 

20.18 Waiver of Trial by Jury. Landlord and Tenant hereby waive trial by jury 
in any action, proceeding or counterclaim brought _by either against the other, upon any 
matters whatsoever arising out of or in any way connected with this Lease, Tenant's use 
or occupancy of the Leased Premises, and/or any claim of injury or damage. 

20.19 Merger. If both Landlord's and Tenant's estates in the Leased Premises 
have both become vested in the same owner, this Lease shall nevertheless not be 
terminated by application of a doctrine of merger unless agreed in writing by Landlord, 
Tenant and any holder of a Mortgage. 

[SIGNATURE PAGE IMMEDIATELY FOLLOWS] 
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IN WITNESS WHEREOF, Landlord and Tenant have executed this Lease on the date first 
set forth above. 

LANDLORD: 

TENANT: 

29 

CITY CENTER PLAZA MEETING, LLC, 
a Utah limited liability company, by its 
Manager 

KC Gardner Company, L.C., a Utah 
limited liability company 

By: ________ _ 

Name: -------
Title: Manager 

GREATER BOISE AUDITORIUM 
DISTRICT, a governmental subdivision of 
the State ofldaho and a body corporate with 
all the powers of a public or quasi-public 
corporation 

By: -------------
Jim Walker 

Its: Chairman 
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EXHIBIT "A" 

DESCRIPTION OF PROPERTY 

The Project occupies one or more units within one or more commercial condominiums to be 
constructed on a portion of the following described property: 

Beginning a point which is 20.00 feet S.54°47'5511E. and 40.00 feet S.35°13'45"W. from the 
monument at West Main Street and North Eighth Street of BOISE CITY ORIGINAL 
TOWNSITE (said monument being 3092.04 feet N.60°31 '39"W. from the East ¼ corner of 
Section 10, Township 3 North, Range 2 East, Boise Meridian); and running thence S.54°4T55"E. 
126.94 feet; thence S.35°11'57"W. 180.23 feet; thence S.54°46'29"E. 23.43 feet; thence 
S.35°15'06"W. 42.33 feet; thence S.54°44'54"E. 82.73 feet; thence N.35°15'06"E. 11.50 feet; 
thence S.54°44'54"E. 16.67 feet; thence N.35°15'06"E. 12.83 feet; thence S.54°44'54"E. 29.00 
feet; thence S.35°15'06"W. 23.67 feet; thence N.54°44'54"W. 28.17 feet; thence S.35°15'06"W. 
46.60 feet; thence S.54°46'00"E. 69.40 feet; thence S.35°13'13"W. 17.44 feet; thence 
N.54°44'54"W. 159.23 feet; thence S.35°36'42"W. 14.41 feet; thence N.54°47'21 "W. 80.73 feet; 
thence N.35°13'45"E. 10.25 feet; thence northerly 136.79 feet along the arc of a 100.00 feet 
radius non-tangent curve to the left, (chord bears N.04°02'51 "W. 126.37 feet); thence 
N.35°13'45"E. 192.22 feet to the point of beginning. 

The above described part of an entire tract contains 42865 square feet in area or 0.981 
acres. 

A-1 



000490

EXHIBIT "B" 

DESCRIPTION OF LEASED PREMISES 

The Fourth Flo~r of the Clearwater Building, consisting of22,537 square feet of floor 
space as shown and depicted in the plans and specifications (the "Plans"), a reduced copy of 
which is attached hereto as Schedule 1 to this Exhibit "B" and incorporated herein by this 
reference. The Leased Premises does not include "Common Area" defined and depicted in the 
Plans. A floor plate depiction of the Leased Premises on the fourth floor of the Clearwater 
Building is attached hereto as Schedule 2 to Exhibit "B." 
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EXHIBIT "C" 

Ultimate Plans and Specifications for Leased Premises 
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TO: 

EXHIBIT "D" 

ACKNOWLEDGMENT OF COMMENCEMENT DATE 
AND TENANT ESTOPPEL CERTIFICATE 

DATE: 

RE: ____________________________ _ 

Gentlemen: 

The undersigned, as Tenant, has been advised that the Lease has been or will be assigned 
to you as a result of your financing of the above-referenced property, and as an inducement 
therefor hereby confirms the following: 

1. 

2. 

3, 

4. 

That it has accepted possession and is in fu]l occupancy of the Leased Premises, 
that the Lease is in full force and effect, that Tenant has received no notice of any 
default of any of its obligations uµder the Lease, and that the iease 
Commencement Date is -----------------
That the improvements and space required to be furnished according to the Lease 
have been completed and paid for in all respects, and that to the best of its 
knowledge, Landlord has fulfilled all of its duties under the terms, covenants and 
obligations of the Lease and is not currently in default thereunder. 

That the Lease has not been modified, altered, or amended, and represents the 
entire agreement of the parties, except as follows: 

That there are no offsets, counterclaims or credits against rentals, nor have rentals 
been prepaid or forgiven, except as provided by the terms of the Lease. 
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5. That said rental payments commenced or will commence to accrue on 
______ , and the Lease term expires ___________ _ 
The amount of the security deposit and all other deposits paid to Landlord is 
$ _______ _ 

6. That Tenant has no actual notice of a prior assignment, hypothecation or pledge of 
rents of the Lease, except: __________________ _ 

7. That this letter shall inure to your benefit and to the benefit of your successors and 
assigns, and shall be binding upon Tenant and Tenant's heirs, personal 
representatives, successors and assigns. This letter shall not be deemed to alter or 
modify any of the terms, coveµants or obligations of the Lease. 

The above statements are made with the understanding that you will rely on them in 
connection with the purchase of the above-referenced property. 

Very truly yours, 

Date of Signature: _____ _ By: ----------------
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Exhibit "E" 

RULES AND REGULATIONS 

The rules and regulations set forth in this Exhibit are a part of the foregoing Lease. 
Whenever the term "Tenant" is used in these rules and regulations, such term shall be deemed to 
include Tenant and the Tenant Related Parties. The following rules and regulations may from 
time to time be modified by Landlord in the manner set forth in the Lease. These rules are in 
addition to those set forth in any restrictions of record and Tenant shall be subject to all such 
rules and regulations set forth in such restrictions of record. The terms capitalized in this Exhibit 
shall have the same meaning as set forth in the Lease. 

1. Tenant shall not place or suffer to be placed on any exterior door, wall or window of the 
Leased Premises, on any part of the inside of the Leased Premises which is visible from outside 
of the Leased Premises or elsewhere on the Property, any sign, decoration, lettering, attachment, 
advertising matter or other thing of any kind, without first obtaining Landlord's written 
approval. Landlord may establish rules and regulations governing the size, type and design of all 
such items and Tenant shall abide by such rules and regulations. All approved signs or letterings 
on doors shall be printed, painted and affixed at the sole cost of Tenant by a person approved by 
Landlord, and shall comply with the requirements of the governmental authorities having 
jurisdiction over the Property. At Tenant's sole cost, Tenant shall maintain all permitted signs 
and shall, on the expiration of the Term or sooner termination of this Lease, remove all such 
permitted signs and repair any damage caused by such removal. Landlord may establish rules 
and regulations governing the size, type and design of all such items and Tenant shall abide by 
such rules and regulations, as well as the existing rules and regulations. set forth in the Master 
Declaration. 

2. Tenant shall have the right to non-exclusive use in common with Landlord, other tenants 
and their occupants of the parking areas, driveways, sidewalks and access points of the Property, 
subject to reasonable rules and regulations prescribed from time to time by Landlord. Landlord 
shall have the right, but not the obligation, to designate parking areas for Tenant. 

3. Tenant shall not obstruct the sidewalks or use the sidewalks in any way other than as a 
means of pedestrian passage to and from the offices of Tenant. Tenant shall not obstruct the 

- driveways, parking areas or access to and from _the Property or individual tenant parking spaces. 
Any vehicle so obstructing and belonging to Tenant may be towed by Landlord, at Tenant's sole 
cost and expense. 

4. Tenant shall not bring into, or store, test or use any materials in, the Clearwater Building 
which could cause fire or an explosion, fumes, vapor or odor unless explicitly authorized by the 
terms of the Lease. 

5. Tenant shall not do, or permit anything to be done in or about the Leased Premises, or 
keep or bring anything into the Leased Premises, which will in any way increase the rate of 

E-1 



000495

insurance cost for the Property. Unless explicitly provided for in the Lease, Tenant shall not 
bring, use, store, generate, dispose or allow combustible, flammable or hazardous materials on 
the Property or the Leased Premises. 

6. Tenant shall immediately pay for any damage caused during moving of Tenant's property 
in or out of the Leased Premises. 

7. No repair or maintenance of vehicles, either corporate or private, shall be performed on 
or about the Property. 

8. Tenant shall not leave. vehicles parked overnight on the Property unless (a) explicitly 
authorized by the terms of the Lease, or (b) such vehicles are being used by persons working 
overnight in the Leased Premises. 

9. No outside storage of company or personal property, vehicles or boats in or about the 
Leased Premises is permitted: This includes, without limitation, transportation and storage items 
such as automobiles, trucks, trailers, boats, pallets, debris, trash or Jitter. 

I 0. No additional lock or locks shall be placed by Tenant on any door in the Clearwater 
Building, without prior written consent of Landlord. Tenant shall not change any locks. All 
keys to doors shall be returned to Landlord at the termination of the tenancy, and in the event of 
loss of keys furnished, Tenant shall pay Landlord the cost of replacement. 

, 

11. The Leased Premises shall not be used for lodging or sleeping purposes. No immoral or 
unlawful purpose is allowed on the Property or in or about the Leased Premises. Vending 
machines for the use of Tenant's employees only are permitted. Electronic games and similar 
devices are prohibited. 

12. Landlord shall have the right to control and operate the common areas of the Property, as 
well as the facilities and areas furnished for the common use of the tenants in such manner as 
Landlord deems best for the benefit of the tenants and the Property generally, considered as a 
first class institutional facility. 

13. No animals or birds of any kind sha11 be brought into or kept in or about the Leased 
Premises, except for guide dogs for vision or hearing impaired persons. 

14. Canvassing, soliciting, distribution of handbills or any other written materials or peddling 
on or about the Property are prohibited, and Tenant shall cooperate to prevent the same. 

15. Tenant shall not throw any substance, debris, litter or trash of any kind out of the 
windows or doors of the Clearwater Building, and will use only designated areas for proper 
disposal of these materials. 

16. Waterclosets and urinals shall not used for any purpose other than those for which they 
are constructed, and no sweepings, rubbish, ashes, newspaper, coffee grounds or any other 
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substances of any kind shall be thrown into them. 

17. Waste and excessive or unusual use of water is prohibited without the prior written 
consent of Landlord. 

18. Tenant shall not penetrate the walls or roof of the Clearwater Building and shall not 
attach any equipment or antenna to the roof or exterior of the Clearwater Building without 
Landlord's prior written consent. Tenant shall not step onto the roof of the Clearwater Building 
for any reason. No television, radio or other audiovisual medium shall be played in such manner 
as to cause a nuisance to other tenants or persons using the common areas. 

19. Landlord shall not be responsible for lost, stolen or damaged personal property, 
equipment, money, merchandise or any article from the Leased Premises or the common areas 
regardless of whether or not the theft. loss or damage occurs when the Leased Premises are 
locked. 

20. Landlord reserves the right to expeJ from the Property anyone who in Landlord's 
reasonable judgment is intoxicated or under the influence of alcohol, drugs or other substance, or 
who is in violation of the :rµles and regulations of the Property. 

21. Landlord shall have the right, exercisable without notice and without liability to Tenant, 
to change the name or street address of the Clearwater Building or the Property. 

22. These rules and regulations are in addition to, and shall not be construed to in any way 
modify, alter or amend, in whole or in part, the terms, covenants, agreements and conditions of 
the Lease. 

23. Landlord may, from time to time, waive any one or more of these rules and regulations 
for the benefit of any particular tenant or tenants, but no such waiver by Landlord shall be 
construed as a waiver of such rules and regulations in favor of any other tenant or tenants, nor 
prevent Landlord from thereafter enforcing them against any or all of the tenants of the Property. 

24. The use of the Leased Premises for business activities is to be conducted within the 
interior of Tenant's space to the greatest extent possible. Extensive business activities outside 
Tenant's space is not permitted without the prior written consent of Landlord. 

25. If a Tenant is in violation of these rules and regulations and has not corrected such 
violation within ten (10) days after written notice Landlord may, without forfeiting any other 
rights or recourses permitted under the Lease, correct the violation at Tenant's expense to include 
levying a $100.00 administrative charge per violation for coordinating and managing the 
correction of the violation. Costs associated with Landlord's reasonable actions to correct the 
violation including the administrative charge will be considered additional rent as defined in the 
Lease. 
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OPTION AGREEMENT 

TmS OPTION AGREEMENT (this "Option"), is executed as of ------~ 
201_ (the "Effective Date"), by and between City Center Plaza Meeting, LLC, an Idaho 
limited liability company ("Seller"), and Greater Boise Auditorium District, a governmental 
subdivision of the State of Idaho and a body corporate with all the powers of a public or quasi
municipal corporation ("Buyer,,). 

1. Prior Agreements. Buyer and Seller have previously entered into a Master 
Development Agreement ("Development Agreement'') incorporated herein by this reference, to 
facilitate Seller's development of certain improvements, including two buildings containing 
ballroom space, commercial kitchen. meeting space, and a variety of service areas 
("Improvements"). Terms defined in the Development Agreement shall have the same meaning 
herein. The ballroom space, the commercial kitchen and their associated service areas are 
condominium units and common areas within the building known as the "Centre Building." 
The meeting space and its associated service areas (the "Meeting Room Facilities") are 
condominium units and common area within the building known as the "Clearwater Building." 
Buyer and seller have also agreed, in the Development Agreement, to enter into a lease 
agreement whereby Seller leases the Meeting Room Facilities to Buyer ("Meeting Space 
Lease"). In connection with and consideration of Buyer entering into the Meeting Space Lease 
with Seller for the Meeting Room Facilities· on the Property. dated as of the Effective Date. 
Seller hereby grants and gives to Buyer, an exclusive option ("Option") to purchase all of 
Seller's interest ·in the Meeting Room Facilities as such are described in the Development 
Agreement and further described on Exhibit "A" attached hereto. pursuant to the terms and 
conditions hereinafter set forth. 

2. Option Rights; Exercise. Buyer shall have the option to purchase the Meeting 
Room Facilities at the following times and dates, provided that (i) there arc no uncured defaults 
existing under the Lease at the time of exercise by Buyer and (ii) Buyer gives proper timely 
exercise notice to Seller as hereinafter provided. 

a. Initial Option Period. Buyer shall have the option to purchase the Meeting 
Room Facilities from and after the date Seller substantially completes 
construction of the Clearwater Building and the Meeting Room Facilities 
and Seller provides to Buyer a Certificate of Occupancy for the Meeting 
Room Facilities. Seller shall provide such certificate as soon as it is 
reasonably available. This Option shall continue for a period of one (1) 
year from the date this Certificate of Occupancy is provided to Buyer by 
Seller (the "Initial Option Period''). 

b. Subsequent Option Periods. If Buyer does not exercise the Option to 
purchase the Meeting Room Facilities during the Initial Option Period, 
then Buyer shall have the further subsequent option to purchase the 
Meeting Room Facilities on (i) the third anniversary of the 
Commencement Date of the Lease and for sixty (60) days subsequent 
commencing, anl "(ii) on each subsequent second anniversary thereafter 
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for the duration of the term of the Lease (fifth anniversary, seventh 
anniversary, ninth anniversary etc.). 

c. Exercise. Buyer may only exercise the Option by providing written notice 
of intent to exercise to Seller within the option period, together with a 
good faith deposit in the form of Buyer's check payable to Seller equal to 
Ten Thousand Dollars ($10,000.00), applicable to the purchase price but 
non-refundable. 

d. Purchase Price. The Purchase Price during the Initial Option Period shall 
be equal to the Cost of Construction, as defined in the Lease. The 
Purchase Price during any subsequent option period, if any comes into 
being, shall be the Purchase Price plus a sum equal to the Cost of 
Construction increased by two percent (2%) per annum, compounded, 
applied annually from the expiration of the Initial Option Period. 
Additionally, if Buyer exercises the option to acquire the Meeting Room 
Facilities during any option period subsequent to the Initial Option Period, 
then in such event Buyer shall also be liable for and shall reimburse to 
Seller any and all prepayment fees or charges Seller may be liable for to 
its permanent lender for early payoff and partial release from Seller's 
permanent financing on the Clearwater Building. 

3. Payment of Purchase Price. The purchase price for the Meeting Room Facilities 
shall be payable by wire transfer of immediately available federal funds on or before the Closing 
Date (as defined in Section 6 hereof). 

4. Buyer's Conditions. Notwithstanding the exercise of this Option by written 
notice from Buyer to Seller, Buyer shall not be obligated to proceed to Closing until each of the 
following conditions are satisfied: 

a Condition of Title. Title to the Meeting Room Facilities shall be conveyed 
by a Special Warranty Deed, in the form attached hereto and incorporated 
herein · as Exhibit "B"; free and clear of all liens, encumbrances, 
easements. assessments, restrictions, or other exceptions to title caused or 
suffered by Seller or anyone claiming by or through Seller (the 
"Encumbrances") except for (i) the exceptions set forth in Exhibit "C" 
attached hereto; or (ii) any Encumbrance created pursuant to the 
requirements of the Development Agreement ("Permitted Exceptions"). 
Upon exercise by Buyer of the Option, Buyer shall obtain or cause Escrow 
Holder to obtain a commitment for title insurance ("Title Commitment") 
with instructions that the original Title Commitment and exception 
documents be delivered to Buyer with copy to Seller. Buyer shall have ten 
( 10) days after receipt of the Title Commitment, to review the condition of 
title set forth in the Title Commitment and to deliver notice to Seller in 
writing of any objections Buyer may have, with reasons specified, of 
anything contained in the Title Commitment that is not a Permitted 
Exception as set fo_rth above. In the event of an objection by Buyer, 
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Closing shall be continued until such date as Buyer and Seller can resolve 
and eliminate any item that is not a Permitted Exception as set fo1th above. 
Seller shall cause (at Seller's sole cost and expense) any exception 
objected to by Buyer, which is not a Permitted Exception and that is either 
a monetary lien or that would constitute a material impairment to Buyer's 
title or use and enjoyment of the Centre Facilities, to be timely eliminated 
and removed. 

b. Title Insurance. Escrow Holder shall be prepared to obtain, issue and 
deliver to Buyer, upon closing, a standard owner's pollcy of title 
insurance, in the full amount of the Purchase Price, insuring fee simple 
title to the Centre Facilities to be vested in Buyer, ·subject only to 
Permitted Exceptions. 

5. Seller's Conditions. Notwithstanding the execution of this Option, Se1ler may 
terminate this Option without liability unless the following condition has been satisfied or 
waived in writing by Seller prior to the Closing Date: 

a Buyer Performance of Obligations. Buyer is not in default under the terms 
of the Development Agreement, or any instrument or obligation related 
thereto. 

b. Deposit. Buyer has, on the business day immediately preceding the 
Closing Date, deposited the Purchase Price into Escrow. 

6. Closing. Within two (2) days from the date of the exercise of the Option by 
Buyer, Buyer shall open escrow with First American Title Insurance Company, attention Kim 
Yelm, 800 W. Main Street, Suite 910, Boise, Idaho 83702 ("Escrow Holder"). Closing shall 
occur thirty (30) days from the date Buyer delivers the written Notice of Exercise of Option to 
Seller ("Closing Date"), upon the delivery .of the Purchase Price to Se1ler and the delivery of the 
required documents to Buyer. On or before the Closing Date, Seller shall deposit with Escrow 
Holder a duly executed and acknowledged Special Warranty Deed conveying the Meeting Room 
Facilities to Buyer with instructions to deliver the Special Warranty Deed to Buyer when Escrow 
Holder is in a position to disburse to Seller the entire Purchase Price. On or before the Closing 
Date, Buyer shall deposit with Escrow Holder the Purchase Price with instructions to disburse 
the entire Purchase Price to Seller upon delivery of the Special Warranty Deed. If the Closing 
Date, detennined in accordance with the foregoing, is a Saturday, Sunday or legal holiday, then 
the Closing Date shall be the next succeeding day that is not a Saturday, Sunday or legal holiday. 

7. Costs and Expenses. Upon Closing, Buyer shall pay the Escrow (Closing) Fee 
and any other costs or charges assessed by Escrow Holder related to the Closing, and shall pay 
the title insurance premium for the Owner's Policy. Seller shall pay any and all costs for the 
release of any monetary lien encumbering the Meeting Room Facilities, and any accrued real 
property truces. Notwithstanding the foregoing, if the Option is not exercised during the Initial 
Option Period, then Buyer shall pay any pre-payment penalty or similar costs imposed by 
Seller's permanent lender. All other utility expense and/or assessment shall b~ prorated through 
the date of Closing. 
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8. Attorneys' Fees. If a suit, action or other proceeding (including, without 
limitation, any arbitration, mediation, or alternative dispute resolution proceeding) arising out of 
or related to this Option is instituted by any party to this Option, the prevailing party shall be 
entitled to recover its reasonable attorneys' fees, expert witness fees, and costs (i) incurred in any 
settlement negotiations, (ii) incurred in preparing for, prosecuting, or defending any suit, action, 
or other proceeding, including, but not limited to, any arbitration, mediation or alternative 
dispute resolution proceeding, and (iii) incurred in preparing for, prosecuting or defending any 
appeal or any suit, actio~ or other proceeding. For purposes of this section, "attorneys' fees" 
shall mean and include attorneys' fees and any paralegal fees. This section shall survive and 
remain enforceable notwithstanding any rescission of this Option or any determination by a court 
of competent jurisdiction that all or any portion of the remainder of this Option is void, illegal, or 
against public policy. 

9. Default. Time is of the essence of this Option. Upon the failure of either party to 
perform their obligations hereunder, such party shall be deemed to be in default only after 
receiving written notice failing to cure the deficient performance within ten (10) days. Upon a 
default occurring, the nondefaulting party may at its election: 

a. Terminate this Option; or 

b. If the defaulting party is Seller, Buyer may seek specific performance of 
this Contract, or, alternatively, if in Buyer's reasonable judgment specific 
performance is not a practical remedy, then Buyer may seek and recover 
monetary damages, including exemplary damages. 

c. - If the defaulting party is Buyer, Seller may seek specific performance of 
this Option, or, alternatively, if in Seller's reasonable judgment specific 
performance is not a practical remedy, then Seller may seek and recover 
monetary damages, including exemplary damages for the cost of 
retrofitting the Meeting Room Facilities to an alternative economic use. 
Buyer acknowledges that the Meeting Room Facilities are a unique 
element of the project and that they are being constructed solely for the 
use and occupancy of Buyer. Buyer further acknowledges that the Seller 
would have significant injury if Buyer were to default and that Seller 
would incur significant extraordinary expense to make the Meeting Room 
Facilities useable for another purpose. 

The parties declare it to be their intent that the Option may be specifically enforced. 

I 0. Notices. Any notice, demand, request, invoice, bill or other instrument that may 
be or is required to be given under this Contract shall be delivered in person, via nationally 
recognized overnight courier, or sent by United States certified or registered mail, postage 
prepaid, to as set forth herein as applicable. Notices shall be in writing unless oral notice is 
expressly permitted by this Lease and shall be deemed given on the date immediately following 
deposit with the overnight courier or upon actual receipt, if earlier. A party may change its 

-notice address as set forth herein by delivering notice thereof to the other party. Notices shall be 
delivered as follows: 
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SELLER: 

City Center Plaza Meeting, LLC 
Attention: Christian Gardner 
90 South 400 West, Suite 360 
Salt Lake City, UT 84101 

with a copy to: 

KC Gardner Company, L.C. 
Attention: General Counsel 
101 S. Capitol Boulevard, Suite 1200 
Boise, ID 83702 

BUYER: 

Greater Boise Auditorium District 
PO Box 1400 
Boise, ID 83701 

Donald E. Knickrehm 
Givens Pursley 
601 W. Bannock Street 
Boise, ID 83702 

11. Commission. Buyer and Seller agree that neither has been represented by any 
broker, finder or other party entitled to a real estate brokerage commission, finder's fee or other 
compensation. Each Party agrees to indemnify, defend and hold the other Party harmless from 
and against any commissions, fees or other compensation which is claimed by any third Party 
with whom the indemnifying Party has allegedly dealt. 

12. Lease Termination. The parties acknowledge they have entered into a Lease 
Agreement of even date and simultaneous with execution of this Option. Upon exercise of this 
Option and Closing as herein provided, said Lease shall automatically terminate, and be of no 
further force and effect. 

13. General. 

a. Successors. This Contract shall be binding upon the heirs, successors, 
assigns and personal representatives of the parties hereto. 

b. Headings. Section headings are for convenience only and shall not be 
deemed to not define, limit or construe the contents of any terms, consents 
or conditions in this Contract. 

c. Entire Agreement. This Contract, together with the exhibits attached 
hereto, contains the entire agreement between the parties hereto and 
supersedes all prior understandings and agreements, oral or written, with 
respect to the subject matter: hereof. The provisions of this Contract shall 
be construed as a whole and not strictly for or against any party, and may 
not be modified or amended in any manner except by an instrument in 
writing signed by both Buyer and Seller. 

d. Governing Law. This Option shall be governed by and construed in 
accordance with the laws of the state in which the Subject Property is 
located. 
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e. Joint and Several Obligations . .In the event any party hereto is composed 
of more than one (1) person, the obligations of such party shall be joint 
and several. 

IN WITNESS WHEREOF. the Parties hereto have executed this Agreement as of the 

date first written above. 
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SELLER: CITY CENTER PLAZA MEETING, LLC, a Utah 
limited liability company. by its Manager 

BUYER: 

KC Gardner Company. L.C., a Utah limited 
liability company 

By:~ 
Name: e--An~fr-,, · C .,,....J."'_. 
Title: Manager 

GREATER BOISE AUDITORIUM DISTRICT, a 

governmental subdivision of the State ofidaho and 

a body corporate with all the powers of a public or 
quasi-public corporation 

By: 
Jim Walker 

Its: Chairman 

By:_---------------
Pat Rice 
Executive Director 
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EXHIBIT A 

TO 

OPTION AGREEMENT 

Description of Meeting Room Facilities 

The Fourth Floor of the Clearwater Building, consisting of 22,537 square feet of 
floor space, as described in the Development Agreement and exhibits thereto, 
incorporated herein by this reference. 
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OPTION AGREEMENT - 8 

EXHIBITB 

TO 

OPTION AGREEMENT 

Form of Special Warranty Deed 
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JON M. STEELE (ISB # 1~11) 
RUNFT & STEELE LAW OFFICES, PLLC 
1020 W. Main Street, Suite 400 
Boise~ Idaho 83702 
Phone: (208) 333-8506 
Fax: (208) 343-3246 
Email: JR.unft@runftsteele.com 

Attorneys for David Frazier 

A.M. ___ _...M....:;.. __ _ 

FEB 1 8 2015 
CHRISTOPHER D. RICH, Clerk 

By KATRINA HOLDEN 
DEPUTY 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 

THE STAT-E OF IDAHO, IN AND FOR THE COUNTY OF ADA 

IN THE MATIER OF: 

GREATER BOISE AUDITORIUM 
DISTRICT, 

Petitioner. 

) 
) Case No. CV OT 1423695 
) 
) ERRATAMEMORANDUMTO 
) RESPONDENT'S BRIEF 
) 
) 
) 

Counsel for Petitioner, John L. Runft, hereby gives notice of the following inadvertent 

clerical errors appearing in Respondent's Brief in Opposition to Memorandum in Support of 

Petition for Judicial Confirmation, filed February 13, 2015. 

(1) Page 3: In the fifth line under JURISDICTION AND STANDING, the 

word "is" should be deleted. 

(2) Page 6: In the third line of the first full paragraph~ the word "noH 

following the word "but" should be read as being the word "not. u 

(3) Page 12: In the second line of the second full paragraph, the word "be' 

should be inserted between the words "to" and "ultimately." 

ERRATA MEMORANDUM TO RESPONDENT'S BRIEF, Page 1 of 3 
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(4) Page 13: In the second line of the last paragraph, the word "has,, 

following "maybe" should be the word "have." 

DATED this 18th day of February, 2015. 

RUNFT & STEELE LAW OFFICES, PLLC 

/ omey for Respondent David Frazier 

ERRATA MEMORANDUM TO RESPONDENT'S BRIEF, Page 2 of 3 

P.003/004 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on this 18thday of February 2015, a true and correct 
copy of the foregoing ERRATA TO RESPONDENT'S BRIEF IN OPPOSITION TO 
MEMORANDUM IN SUPPORT OF PETITION FOR JUDICIAL CONFIRMATION, was 
served upon opposing counsel as follows: 

Donald E. Knickrehm 
Givens· Pursley LLP 
601 E. Bannock St 
Boise, ID 83702 
F: (208) 388-1300 

Nicholas G. Miller 
S.C. Danielle Quade 
Hawley Troxell Ennis & Hawley LLP 
877 W. Main St., Suite 1000 
Boise, ID 83702-5883 
F: (208) 954-5285 

US Mail 
_ Personal Delivery 

Facsimile 
~Email 

us Mail 
__ Personal Delivery 

Facsimile 
__:f::.._Em.ail 

RUNFT & STEELE LAW OFFICES, PLLC 

omey for Respondent David Frazier .-

ERRATA MEMORANDUM TO RESPONDENT'S BRIEF, Page 3 of 3 
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Donald E. Knickrehm, ISB No. 1288 
GIVENS PURSLEY LLP 
601 W. Bannock Street 
Boise, ID 83702 
Telephone: (208) 388-1200 
Facsimile: (208) 388-1300 

Nicholas G. Miller, ISB No. 3041 
S.C. Danielle Quade, ISB No. 6363 
HAWLEY TROXELL ENNIS & HAWLEY LLP 
877 W. Main Street, Suite 1000 
Boise, ID 83702-5883 
Telephone: (208) 344-6000 
Facsimile: (208) 954-5285 

Attorneys for Petitioner 
' Greater Boise Auditorium District 

.._ 

NO·---~==--~---
A.M. ____ F_IL~·~·.l/<ltJ 

FEB 1 9 2015 
CHRISTOPHER D. RICH, Clerk 

By TEi\JILLE RAD 
DEPUTY 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

IN THE MATTER OF: 

GREATER BOISE AUDITORIUM 
DISTRICT, 

PETITIONER. 

) 
) Case No. CV-OT-2014-23695 

) 
) 
) 
) 
) 
) 

AFFIDAVIT OF PUBLISHING OF NOTICE 
OF FILING PETITION FOR JUDICIAL 
CONFIRMATION AND NOTICE OF 
HEARING THEREON 

______________ .) 

AFFIDAVIT OF PUBLISHING OF NOTICE OF FILING PETITION 
FOR JUDICIAL CONFIRMATION AND NOTICE OF HEARING 
THEREON- I 

05125.0016.7272455.1 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 19th day of February, 2015, I caused to be served a true 
copy of the foregoing AFFIDAVIT OF PUBLISHING OF NOTICE OF FILING PETITION 
FOR JUDICIAL CONFIRMATION AND NOTICE OF HEARING THEREON by the method 
indicated below, and addressed to each of the following: 

John L. Runft, Esq. ____x_ U.S. Mail, Postage Prepaid 
Runft & Steele Law Offices, PLLC 
1020 W. Main St., Ste. 400 
Boise, ID 83702 

Hand Delivered 
__ Overnight Mail 
_K_E-mail 
__ Telecopy 

AFFIDAVIT OF PUBLISHING OF NOTICE OF FILING PETITION 
FOR JUDICIAL CONFIRMATION AND NOTICE OF HEARING 
THEREON-2 

05125.0016.7272455.1 
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Idaho ~Latesman 
P.O. BOX 40, BOISE, ID 83707-0040 

LEGAL PROOF OF PUBLICATION 
~ .Q]]l lg~n!ific~!iQ!! MlQ!!.!l!: 

o,sPLA y NOTICE 

263959 1528014 RETAIL LEGAL NOTICE $2,227.50 
Attention: P.O.# 

SHONNA RUSSELL 
I~ 

HAWLEY TROXELL ENNIS & HAWLEY LLP 
PO BOX 1617 
BOISE, ID 83701-1617 

,,, ....... ,,, 
~,,, -c O H. ,,,,, 

~' d._\;,i;,. A >i. ~,, 

~~' ::s,v ...... -;;;r..p,d" ~ I ,•• ••. ,~ ~ 
$ l ~OTA1:, '•.~ '\ : • ~~ ,~c = : •• \,H = :: : -·- • = i '-.b : : 
\ ~ ••• lla1.1c l I il!,d".. ..,...~ 

~,.l)lb•••n•••• ~v~~ 
'•,;, ~ OF \U t,: ,,, .. ,,,,,, .......... ,, 

FEBRUARY 2, 9, 16, 2015 
Numb~r of Lines 

3 X 9" 
Affidavi! lleqal# 

1 

JANICE HILDRETH, being duly sworn, deposes and says: That 
she is the Principal Clerk of The Idaho Statesman, a daily 
newspaper printed and published at Boise, Ada County, State 
of Idaho, and having a general circulation therein, and which 
said newspaper has been continuously and uninterruptedly 
published In said County during a period of twelve consecutive 
months prior to the first publication of the notice, a copy of 
which is attached hereto: that said notice was published in 
The Idaho Statesmari,far forward in the Main Section 
as required by Idaho Code Section 7-1306: 

THREE 

X !consecutive weekly 

.__ ___ _.!consecutive daily 
insertion(s) 

....._ __ _,! single 

~--' odd skip 

beginning issue cit: FEBRUARY 2, 2015 -------------ending Issue of: FEBRUARY 16, 2015 

~~ STJ:::; . 

. ss 
COUNTY OF ADA ) 

On this 19 day of FEBRUARY 1 the year of 2015 
before me, a Notary Public, personally appeared beforenie" 
Janice Hildreth known or Identified to me to be the person 

whose name subscribed to the within instrument, and being 
by me firsi duly sworn, declared that the statements therein 

are true, acid acknowledged to me that she executed the same. 

Notary Puc 1c for Idaho 
Residing at: Boise, Idaho 
My Commission expires: ____ ...___,_ _______ _ 
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Local News Idaho West 
FIND HEADLINES FROM ACROSS THE VALLEY IDAHOSTATESMAN.COM • SHARE YOUR PHOTOS AND VIDEO WITH US SHARE@IDAHOSTATESMAN.COM 

tho Engineering and Technology stNcttnt,xingdlslrlct. EVENTS 
THISWEEK 

Bullcl"8111375Unlvaslly0rno. HIGHWAYDISTRICT 
Wllcla!Hurtalloollalsc 

MONDAY 10a.m.toSp.m.Z008olseinJu-
bDavlsPart.Zoorcsldentswll 

RudJnsattheRqe:10am recelYospecblValet41no'sDay-
to3p.m..DecrFlatNitbnal themedenridment,and ....... 
Refuge Visitor's Center, 137S1 anmabcardslorthelrlavorile 
U1)PUEmbanbnentRold. Nim• arimals.fiuadmlsston. 
pa. Wildlife-themed story and 

AGENDAS otheractMtlesforpresc:hoolen. 
klndcrprtncrsandpmnts.Ftte. THISWEEK TUESDAY 
NMBobepolm chlet.Swu,- IOISE 
"1g-lnw,monyro,Pol1ceChlef 

~ BUI Bone,, 3 pm. Ada Co,nty 
Courthouse,malnfloormeetq M"" at 6 pm. Tue,day. City 
room,,200W.FrcntSt.Down· H,~1SOc,p1to1B1,d.Cou,cil 
1owneou 0,,mbo,,thhd lloc<. 

Buslness8&slcs:9to11a.m.. > P\brc hearing on a proposed 
SmalBuslnessAdmlnlstr.otlon muterpbnforthet.entnlM-
O!strld0fflce.380E.Parkeen- drtlo,u,,Jghbomood. 
terBlvd.Sulte330,Boise.Afree > i\bflchearingonanappealof 
wo,bhopforsmal-busiiess aPlannlngandZonlngapproval 
CMT1erS and those lntermed i"I ofapennltloragravelandcon-_busin<ss<s. ........ 

aeteplanton137acresat 
yotrspot:334-9004. 10988W.Jop&nP.oad. 

WEDNESDAY PIANNJNG&20MNG 
--"'1hT«nyRkha! M""at6pm.Moncby,Oty 
thoFoothllb-..- H,~ 1SOc,pllolBl,d.Cou,cil 
9to10am.,llmHallfoothllls Chambm,, third floor. 
tnrnlngCtnter, 3188 Stmd >Consldemlonofapermtfora Pule Road, Boise. Rich will dis· 
cussthestateofglobalblrd chHdcarefadltyforupto21chi-

populations.Im. Q'fflinanex!stingbuifdiigat 
5333W.FmitnRoad. 

lHIJRSDAY >- ConsideraUonof a $1.bdNisbn --- with 23 buidabllll and tfree am-
House: 6 to 8 p.m., 5825 N. monlotson~thrte 
G"'™'<><ISt.Ga"""Clly.Thls aaesat9545 W.UstldtRoad 
meetandueetwlllprmdeln- and3050N.LhiaVistalane. 
fonNUon to potential nt!N 

KUNA members.m-4327. 
Compo,ftlon-"'1h 01YCOUNOL 
Ben Model: 6:30 p.m. Morrison M""Tue,dayatOty~ 763 
Center Redtal Hal. Bolse Sate W.A"'°"St 
Unlverslty.Modelhasbeena 6pm.Wm,hop 
leadingslertflffl ccmposer/ac-, 
comp,nJstro,Joyws.- .......... andpolcylmpo-

lntendedforcomposltlonstu- m-dlsamlon. 
cl<nts,tho ...... lpublicbwel- 7p.m.Regularmeetlng 
c:om<.lm. 

.. __ ,_ 
FRIDAY MERIDIAN 

"lnTranslaUon:Mar!a-M.-ca 01YC0UNCJL 
Maral":S30to7:30p.m.,Bolso 

Meets6p.m. TuesdayatQy State Student Union Ga!e,y, 
1910UnlversltyDrtve,,Bolse. Hal\,33E.BroacfwayAve. 

--forthlslnt<r- >- Appoint Jo Greer to Parts and 
dlsdpllna,y..t.il>ltlon.lm. ,..,..tlon Canmlsslon. 

SATURDAY ADACOI/NTY 
STEM&plontion:9a.m.to4 COMMISSIONERS 
pm.Englnecringeon-,,1.., .... M«tcbllyatlheAdaCo,nty 
StatoU"""'lly STEME,plo- ~200W.fn>n!St raUonlsdeslgnedtolnform,,en- .... .,.,...1e1e,_.., .. 
tertalnandlnspln!chlldrenwtth ·--· dynamic aclfvltlts and iltem- -tlonwlthSTEMstud<nt,,-
researchenandlrd.tstrye:x• 9am.0penbum<ss-
perts. Theeventlsfreeandopen >- PlbDc he.Irina on petlllon to 
tothopublk,wfthch<ck-lnal mateAvlmorcommu,ltylnfra• 

Dcxi&ldB.ICnkbdim,lSBNo.1211 
GIVENS PURSlBY UP 
601 W.8'2111C!d;Stml 
Bobo,ID137Q2 
T~(20l)]U-1200 
PICIUllilc:(201)3U-13CO 

NldduG MiDcr,lSBNo.3041 
SC.DuldloQmdo,lSBNo.6363 
HAWIBYTilOXEU.ENNIS & HAWIBYUP 
177W.MIUlStreer,Smlo1000 
Bobe.IDl37Ql.SW 
T~(201)344-6000 
Pacslmi1a!(201)9$4-Sl&S 

Alll:lrmJ'fforl'ltidom:r 
Onca-Bobekldi:ammDistrlcl 

Meets noon Wednesday at 
ACHD, '1T75AdamsSt..Garden 
City. 
>Bud,etamendments. 
> Jad:sons food Stores appeal 
ofstaffdeclslontoden'f modlfy-
>,gfnnk!nRoadl<C2SS. 

NAMPA 
01YCOUNCR. 

Meets at 6.30 pm. Monday In 
Cat.ndl ctwnben.4113td SLS. 
> Downtown Nampa standards. 

CAlDWEll. 

~ 
Meetsat7p.m.atCaldwc!IPo-

• la!Statkx\,110S.AfthAve. 
>ZonlngonfmnceamencJ. 
mart,. 

CANYON COUNTY 
COMMJSSKlNERS 

M«tcbllyatthoean,..Co,nty 
~1115M>anySt. 
C.ldwd.Fo<ccmpleteag,nda• ..... _ 

ROADWORK 
THISWEEK 
INTERSrA1El4 

>-R.estri:tionsat~Road, 
BroadwayAverv.JeandMericfian -~--IIOISE/GARDEN C1Y 
>-FiveMIIIIRoadftomsouthof 
Fahlew AYenUeto Franlcrsi Road --Apill 
>- f'nnkf'nRoad fromMstofEI 
BbncoOriwitowestoffi.'eM1le 
Rmd=trlct<d-April1. 
>- Gowen Road between Elsen-
manRcadandfederalWayl'e6 --->-MalnStreetsouthsldefrom 
nthStreettoCapltolBoulmrd ---~ EAGIE/KUNA/MEII 
>-EagieardMc:Mianroadslrm-
sedlon"'1rld<dlm>ugt,Jlly3L 
>- Edgewood Lano from Hil 
Road to l.anJwood Drive re--<d-r.b.27. 
>- Hia from Edgewood to Idaho 
55clos<d-ll"11 

NAMPA 
>-1.hfen Road ffl Northslde 
to-boulovan!sclos<d 
-Aug.31. 
>-MadlsonandlJstlckroadsil-

--r.b.·--·· _...,, 

mnm DlSTIUCl'COURT OPmBFOUllTH nmJaAL DlSTIUcr 
OPmBSTATBOPIDAHO,Di ANDFOJlnlECOUNn"OPADA 

INmBMATTl!JlOP: } 
} O.CN,.CV-OT-2014-2J69S 
) 

<DUL\TEJI.BOISB AUDffllUUM Dl!n.lCT, ) NOTICBOPf'IUNO PB11TION FOR 
PmT110NEll. ) ZUDfCIALCONFDlMA110N'ANDN011CBOP 

) HIWUN01HEREON 

Nance IS HEREBY GIVEN that Pahloncr, Grmcr BollO Adtorium Dlsttkt. • pubBc 
body orplllted &lid opcn?ulJ U IA &Deiloriam distrfct panud kl Idaho Code 1111c 67, 0ytc:r 49 
(bcrdSl&ftet rd'cmd ta u die "Dhtrid') bl libl lb Pctitloa for JDdkW Codrma!loo ln tho abml 
matticr(tho "Petidm")pinaantmdicldahohadlclal Con6nmdoe Law, Idaho Code I 7-1301 ctacq., 
rcqgcst!naaJadldalc:oci8nnatloaanddctl:rmlmdoooftlicpo11Uatldaathoril)'oftlicDbtrict1ocm 
lalO a Lcuc, ~ (Asnial Appn,p{ltkm) (Iba "'LcalCApcmcnt") 1o laancc tho acqmdtloll of 
ccnala coedcalala mltl eo1111zd111 a acw ..._ l'adBIJ', Kimi ldldlca ud acm., ladllda 
a1-,:wtt1:iftlaledlaftcomadeqalpmcal(lllo"'RZIIIICCICIPn,Jecl"),1Dlmpl'O'l'landapandl•c:datll1 
CD!Mlltlaaca&crandpabkmallad!tlala~Bobobon•dao"lcuoCadn,·11ue4oa 
lho ...... tballho l.caNApeanmlll IIOlu~•llllillJ' polllliiied 18dcrAnlcloVID, 
IJollholdahoCautlmdall. TlllllaldaltamotdleLcueApeaDClllwllad11dloccmcl'llllolollllo 
Dldrlcl11 llcaJ,cafoDotriq~ andwUlborcrnaWolorarWldooaJ tcnuofOIIIIJUI' 
.i,,cpc111approprlad-,lllldptlq ... atlrmadY'l.clcoollllolzml1D,-.,dlol.euo~I 
i,, tl:lo Dtdrlcl. 11111 Petldanaa1lmala dial Ille cut ollllePIIIIIICIDCI Pn,Jec1 wlll bo appo..,, 
$19,otl,1114,plurdaleclaoAClllll.,..eqllipmml,loralOC:IIJIIIIIIICIDdl'lojoclCIOllofa,prozlmatd1 
$21,236,400, plu rdllecl IIICMI aa:I llwdaJCIDIII, 

111oDlmtcthucmmdlma•apcaaiwllhllmUr\lllRan-alApr,qoflcboQl)',ld&ho. abC>pOIOIJ--(lN".....,.,_,......, • .,.,.,._,._,_,. ........... ......,., ... __ ....,_ ..... _ .... _ ... ... 
Dlltriclwlllaul ... ud ... ,._, ... ....,. ... 1111_,.,,,.,_.,dpl ......... ... 
,,_ ... jocl ..... _...,,_. __ ,.,_ud ............. ., ... 
FlBIIICCllll'loJ,ecl. n.,.,,_.,lalcadltolllaalcllomca1111011(lllo"'No111")1oluDCllba,a,dwe 
., ............. jocl. .... _ ... ,._, .............. ,,_ ... jocl,.,.,_ 
pmnanltotl:lel.-Apcmat. TIIIINolewlllbeftllllldbydlo~'1lcuo,.,-18dcrlho 
LcaNApmncaL 11IIIDll!riC1wUl-,.Yleallpa)'lllall_..,lllel.cuDApemmlulqaponlol 
oltl:laU&alrecelptlframlloldlmoelftlClllulalUlcwledudcolloclodi,,dioDiarielpmnaatlD 
WahoCodDSeC11o11674917B, Olll:OdloNo111bpaldlAraD.lliilLaa/.lftlCll!ICllllmllllutamltl:lo 
PlllmCIIIIPl'Djeclma1bo,.._.byltioDblrlaf«aacml.aal&IIIOlllt. 

'111el.aaAF-'llmcnpardnlarlJdeacribedllllllePetatkmadRaolalcmollhoDl,ula .......,,., ____ ,._,.,.(lN ........... "). ..... ...,,,.,....,...,, 
IIIDPetdl-,lllol.aaA,-i:adtl:lelaoblm,_,,boaamlllCdlllboDlarlcl'1 llb!A1llrlllYe 
otlcalocal111SOW.l'lmlStreet,~ldaho. 

NO'l1CB IS FURfflER DIVBN 11111 a llmln,: OD dio Mdoa &hall be bdd OD,._,. 2.5, 
:ZOIS,ar.3:00p.m.llltl:loINlrlCIComl•dioMICoatyo.dlOIN,200W.PnlalStreet,Bolle,Jdaho 
bd'cntlloHomnblol.ymlO,N..., 

wmm.ss-,lmd.s111a..io1•c.s111umdlto1,-.,.,210as, 
a.11.1.0PTRBCOUlT 
CHllff0flll!RD.IICII 

Ir 1INJlll HP --

Crapo' s collaborative 
reaps reward 
~ 
~ 
Letters from the West 

ROCKYl!ARKER --
oflicial,andcavironmcnt.al· 
lststhatcrcatcdsixncwlda
bowild<n><ss....,ln the 
South Idaho ckscrt. 

W'&lhoutaa,mprcb=lvc 
bill Illa: Crapo ... tbc ccmmlt
=aod fimdlng = 
fortbcfulkc,kn:stor.ldoa 
d131boths!dcswaotfortbc 
c:i..rw..t,,,lsunlila:l)t 

Local offidals such as 
Idaho County Commis
sioner Skip Brandt arc 
pwhlogrdonnsto tbc For
cst Scmcc's cuviroamcn
tal-rcview proc:e.u 11131 will 
r.dua: the"""' aod barn
"' to the pro)<cts so they 
cangmcratcmorc money 
forthcrcgi011. 

Hlsgoallsa"robusttfm. 
bcr sale program that is COD

slsteot aodsustalnabJe.• 

'Me and Earl and the Dying Girl' 
sweeps Sundance awards 

•• ' •• •""'.::J 
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IDAHOSTATESMAN•IDAHOSTATESMAN.COM FROMT . 
• STUDENT DATA v,:ttcd, he sale!. Then, are 'TOX!t'DATA 

f=all"cr!ng,f0<evcythlng Privacy law expert J 
CONTINUm FROM Al from math tutoriogtoclas,- Rcldabc:g reviewed data 

firstfobintcmcw1 roo=:i~ plans IO ==-.: ,i:i 
Wbat about that lmit>- mthoschoolboatd!Otlgbt· dlmlcts oatlonally. Ho sod 

don tho daughter o( CD tho pollq fo, toachoa. a loam o( lawyers dotor
Priscllla DaV1:llport got In "lf""ckm'tstoplt.lt'sgo- mloodthatooadyalhcllod 

thc.;i!!:mcSW:::m1nd :fd.to~~:i~ ::'mfur:::oni;:;: 
Is how dld they g,:t her lo- rcgulatlomarouodit" manyhadadoquate control 
formatlool How dld they Forsyth County, oonh oC over tho data. Fcwu thso 7 
OV1:D lmow IOsoodhcr this Allaot,,harn:nturodliuthor po=otoCthocontracts re
lottorl" sald DaVl:llpOrt. lnlO oduatkml b:dmology, strlctod tho salo or mmot
whmo daughtor Is a juolor hlriDg acompaoylO prov!do log oC studoot lnformatloo. 
at McNab- High School In tailorodcurriculumoocom- forimtancc. 

~~;sdioolgot :'!r':-T~ ..,;:~t-~: 
thesamcsolldtationtoJoin comfortable ~th safety vendors to retain student 
a oatloiw studoot orgaoiza- mcasu= In tho a>otract. lo- lnformatlon In porpotulty 
doc. It waa based oo thclr cludlog a rcqulromeot to with alarmlog fn:quoocy," 
acadomlcporformaoccs,so =tuallydclctothodatL sald tho raultlog rq,ort, 
Davenport suspects the In- -We tightly control how Privacy and Cloud Comput
formatlon sllppod from tho that data is used,• Bray sald. log In Public Sc:bools. 
school U tho group koow Privacy advocates, sod It could affect studcots' 
about grados, Dav,:oport CV1:0P=idatBarackOha- liV1:slnuola>owoway,.sald 
worried; what olso dld they ma,saystudCDB oood more Rcldcober& who teaches 
lmow1 legalprotecdooas»<:allod law at Fordhato Uolversity 

'IT"SGOINGTOGET !loot.~ '1i: =,;-::;i;;,•:u;.: 
Ollr OF CONTROL' working on a Student Data test ub students to write 

lhc DeKalb County Privacy Act. about an cv=t.uya terror-
School Dlstrlct's MorothsolOOcompmlcs 1st attaclt from dlffi:rcot 
tcchoology chloJ; Gary hav,:sigocdaprivacyplodg,: porsp<ctlves. What U tho 
Braodcy, sald most of his cstabllshodbyprivacyadvc>- oarntlvc Is plchd up by a 
1)'3tcm's student data has catcsandanfndustry~ government survdllmcc 
not been put on outside atioa. Mmy companies program. and the author 

;.;~;...'.":."":.:i; ~ :a~ ,:: .._i,.::.~~ 
likdy IO chaog,,. though. u Ooo oC tho bigg,:st. l'l:anoo. ~ boco a cracl,
a generation oC tcdmology sald in a statcmc:m to pot's delusion. but not any-, 
staffers retires and the dis- 'IhcAtlanta}'ownal-Q:msd- mo~ not after rcvclatiom 
trict loses the cxpordso to tutlon that it hado\ slgood oC tho U.S. govcmmoot's 
oporate iB owo computer "bccauso""prdorioworlc domosdcoavadropplllg. 
scr=s. Also, tc>chcD at0 dlrcctlyw!th our customors "This data Just hsogs 
signing up students for on- rather than rcqulring a one around now,• he sald. "It 
line programs that are not sizefitsallsolution.• can become toxic.• 

COURTHOUSE 
CONTINUEDFROMA1 
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WIS SIKO / Los Anples limes 
Almosphorlc scientist wi Faloona chcdcs an Intake tube 
mountodoutsldothc Bernard M. OlivorObsc,vlngStaUon on 
ChcwsRldg,:ncatC.nncl,Cal~. 

F.zpcrbsaytbatuU.S.alr linctoclcmupomncpollu- nation to consider foreign 
qualityimp.,,...,Aslaocmio- doc. Vallcyalrqualityrcgu- pollutionasa&ctorlnlocal 
siom-prcvious)y thought lators have slllcc collected alrqualityvioladons. 

~~~=~ ::::~:o=c: dgh~cm:A !:nf~ =:~~ =:=lnvchklcrcg. ::::!~aro=~ 
that sit at blgl,cr clovatloo "Our rcsidai. shouldn't billloo.latorthlsyea,:Aoow 

~n::~~op~ ~~~~ =~~~e:°vtoi!: 
thathastroublcdho2lthadvo- sald Scyod Sadrodlo, aocu- doo oC air quality staodatus 
c:atcs, some 1oc:al pollution tivc director of the San andplaccpartJofthcWcst 
rcgulataa &av,: boguo argu- Joaquin Valley air quality In a tough spot borw.co a 
log that they should oot bo dlstrlcL rising basclloc of ozooc sod 
pcnalizcdifAsfanpollutionls 1bc EPA did not act on strictcrfcdcr.alllmlts. 
cau,iog local smoglO a:cod tho Sso Joaquin Valley air llmltlog J:llu!loo 

~~uodortho ~~:"~ ="':'i.~ 
ls~==-'t".li:".J :l:t~=.1::-= ~~~~.: 
Pollu!lon Control District. hcalthstaodatdvlalatodde- Coopcratlv,:Iost!tutcforRc-
whk:h regulates Industry to spite pollu!loo from Asia. search In EIIY!roDIDODlal 
protect nearly 4 million pco- Sdcnccs in BouJda. Colo. 
plowhobrcalhesomooftho STANDARDS Such a doal Is uolil:dy. 
nation'sdirticstalr. INnEFUTURE Jcavlng US. regulators to 

Tho rcgioiw sg,:ocy has Jod~aHoustoo- ob:outfiuthorClll>lnsmog-
madc quantifying /,,la's arcalawyuwhofocusc,on i>rmlogpollutaots,hcsald. 
cootrlbu!lon to local pollu- air quality complisoco, sald "Hore In DcoV1:,; our 
don a !Op priority In tho last tho request by tho Sso cmwlom &av,: como dowo 
few yws. In 20ll. the Joaquin Valley Is "oot going coormously due IO clcaoor 
dlmlct bogao fuodlog ID bo uolque f<>< v,:ry loog. • cm. but our ozooo pollution 
Faloona's n:scuth. It opens the door Coe air lm't coming down. It's kind 

wtyca,.tholg<DC)'sub- quality sg,:oclcs ...... tho ofstuclc." 
mlttod a flnt-of·lt>-ldod pe
tition to the US. Environ
mental Protcctloa Agency 
a,klog ID be =mpted from 

cJ,~"/,:.~oC 
ozone pollution from Asia. 
Oo ~ 10, 2012. pollu!lon 
fromt,,la pushed smog lc,
ols In Frcsoo above a lcd=l 
modard.thoalrdlstrlctsald. 

Tho EPA Imposed pcoal
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tlcs 011 the region after It I cc:,-'....,-,--,,---,,.,..,-....,.,-,---=:c-1 
!ailed to meet a 2010 dead-
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• 6et$50f1111ilil1JIDlllllhttdelilard pudmsfar1111:itl1s.' 
•lheneqaydieeaselllllCIIM!imafadiileldljlllll f'orltloll.lbltamhu 
111Cllllllkwi!Jsenicelhn'ssme1Dpllasnile0111W'fuce. baolohho-..11/hapn 



000518

A2 • MONDAY,FEBRUARY16,2015 
' ' . ..!; ~-~ . . ... ... .. 

Namesinthenews ~ 18 stories to ........ ch up on 
IDAHOSTATESMAN • IDAHOSTATESMANCOM 

,Ja, CHECK~Y'S BREAKING NEWS 
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. v.innircpoetwhoseintinat,_ot : • • ;: .,. . .,:,_ 4 l.ocalartistscreateshrinkydinkstobenefitSurel'sPlace PHIUPI.EVINE,al'ulm<Ptlze- 1· ' 1· · I I r; ===- f • "'-~. '$"" : ~ .!::,";~ r'~l'• GARDENCITY-TheshrioltydiobwlllbcauctloDCdat"ThcGtcatcst 
andpcli1Jcalconsdence, I' · > ·' • I O __, • ShrinkyDilllcShowandAuct!oaouEarth"oaMay9tobcncfitSurd"sPl=.anartlst·ln-
dledSaudayataga87. -~ - """"'" - =ldcacy,aonprofitprognualaGanlcaC!tythatprovidcsspaccandlimci>rlocalartistll 
Lew,o,lheaxruy'spoet 1 - ""' ...,. .,_ tocr'3teandczplorcthdrtalcats. 
lanateln20TI·2012.dledat , BolscartlstNicoletLaumn,llalow,...,amoagthegroupofartistllwbogathercdat 

pana,atlcanc!Dverancer,hlsv.ifesald I ID connection created byhcatlagfiexibleshects. For more lnfonaatloa about Surd's Flaa,, go to 
his home In lresro,c.ll~ of 1 1 Four arrested • • Swd~ Place oaSuaday to make theshrioltydlab, which arcsmall,hanlpbtc, thataro 

::;~:;:-=~=~• \. withrobberyearlySunday surclsp,lace.otg/,urcL----:;,..--,,-----.....,-.---.~ ... 
pobn:llyshapedl7,lhls~s BOJSE-PoHccwcrcc:allcdju,tafter 
chi1<h>odandyearsspentlnjobsr,nging mldalgbt to a rcportof aflgbtlal>owa-
fromdrivlnra trud<toassemb/lngparts at towaBolsc aear the laterseedoa ofNorth =~~~:=:~ ~&.::;::~:..~:.~ 
lheP\frtz,rln1995b"'TheSlmplelruth' suflmdanlaJurytoblslaco,andhetold ~~=~~1s.- l:i'mlia,and~~~~~~; ... 

PAUL MCCARTNEY put on a neart, 
-Valentlne'sDayconar!Sahr-

dayat New\lnClty'slr,lrg m Plaza. "TorlgJ,tbaboutkm,' -
hetoldhlsau:fience.asrose 
petalsfell.Heentertalneda 
wide group of admlnn, ln
dudlrc Peytcn Mamo& Ed· 
die M<,phy, &mla Stone. 

Tom Hanks and U.S. Seo-etaiy ol State 
Joml(my.Othercelebswhoattendedln
duded'"' ean.y, Paul Rudd, Kristen W'og. 
CH.,.CharlleO,y,JasonSudeilds,Davld 
Spade. Ara/ Cohen and S.1ly C,ystal 

Pour people lll2lchlag the suspects' dc
salptloas were fowid la a park aearby, po
lice said. Thrceofthemw=chargcdwith 
felony robbery: lfyaoab V. Hogrc, 18, DO 
lmowa addrcu;WoslcyR. llryant,24. DO 

kaowa addrcs,;and Miguel Friu,27, DO 

kaowaaddrcss. 
The fourth pc:r,oo, Marla Guadalupe 

Raml=·Martlaez.29,nokaowaaddrcss, 
was charged with felony possession of a 
cootrollcd substanc:c-mcth and an out~ 
standlngwarrano 

21\vo drivers hospitalized 
after Garden City accident 

GARDENC11Y-Thclajuriosrcsult· 
lDgfrom thcSUndayaftcmoon colllsion 
wcreaotbc&vcdtobclifc-threatcnlng.ac
cording: to Garden City police. One of the 

HAPPVIIRTHDAY Ado<Willam 
Katt("G<eatestAmerianHelO')ls64; 
--James ~b63;actorleVa, 
lutonls58;,appe,-actorlce-Tls57;gu
wlstl\ra/Taylor(Ot,anlll.ran) b54; 
actJess Elsabeth Olsen Is 26-

~ :~was also cited for falling to stop at a 

n,,"""""""""' 
BIRTHDAY HOROSCOPE 
Yowstr.,,gth..-.with-ye,rs. Thenext 
dveeMtbW1lbringyoumanytreatsandre.a-
sons taappredata-colteagues. Mardi also 
hasaheartgiftforywApersonwhomakesyau 
happyw!Dmabyouev,nhapplCl'.Ap,llb
chancetodoS<me!Mg~Julybmgs an 
additlontoyo,.rfamt,,.HOROSmPD,D 

LOTIERYNUMBERS 

'Ibccollision ocamcdat the!ntersce
dono(Chlnden Boulevardmd Garrctt 
Strcct.ltwasrcportcdat12:29p.m. 

PoHcc said BolscanMaryOstermaa. 86, 
wa., traveling south OD Garrett toward 
Chlndenwhenshe dnm: through a red 
light and coWdcd with a vehlelc tmcliag 
west on Chlnden. No lD!ormation was~ 
lca,cdaboutthe other driver. 

The drivers of both vehlelcs were wear
lag thdr scat belts. Police..-, the safety rc
stralnts likdy prevcatcd them fromsulf er
lag serious lajwy la the er.uh. 

_Sunday~------ 31\vohospitalizedafter 
IDAHOPICK3 Day.2-6-6,Nf&l,t0-8-0 two-vehicle crash in Boise 

BOJSE-Thevlctlms wcrc rldlagamo

lWfOHOTLOTTO 2·14·22·24--36,Hotbal:7 !'~o~~~==~in 
Jacl;>ot:$466 mlITOl\"'v.imen cordlagtoBolscpollee. Thelrlajurleswcrc 
Wednesday's...imatedJadq,ot notbcHevcdtobcHfc-threatcnlng. 

_$4.78 __ m1_n_1on________ Thecollbloo, whlchocourrcdattheln-
llAHOPDWERBAlL 1-24-44-45-51 tcncctlono!FtvcMileRoadandJcwcll 

l'awelball:28,l'owert'l,y. 2 Lane, was rcportcdatS:09p.m. aaAda 
Jacl;>ot: $40ml1101\"'wlmers Countydlspatchcrsald. 
Wednesday's ...imated Jadq,ot Polia, ..-, a white SUV that was south· 

_IDAHO..:$SO=~=llon"----3--9'-10-_14-_31._A_• __ =:w~:d,~==ch 

Jad:pot:$285.000,nowlnners wu~n°~fue~otthe 
Wednesday'sest!matedJadq,ot cnshlsoagolag.Nodtatlonshavcbccab-

~$290-~,000--------- sued. 

L 
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NO'l'ICB IS FURTHER GIVEN 611 a llcarlaa n die Pldll• aW bo bdcl ot1 FcbrurJ 25, 
2CIIS,a1J«tp.m.lDtboDumdCom1•dioMi1ComlyCodlollo.2:00W.Flonlkcc:I.Bolao,ldallo 
WcndioHoeanbloL)'UO.Nod& 

Wn'NBSSmybadaltlllaalol .. Cailllll:Dlldqot1--,,.2GIS, 

QJ!UOP"nllcotaT 
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5 DUI suspect who allegedly 
fled police is identified 

BOISE-Gabriel A. Garcia. ofNampa. ls 
bdag held la the 0myon County Jail OD 
feloaydwgesafterpolia, aybenearly 

struelcapcdcstrlaa Saturdayoa I aBolscsldcwolk.Ccdatrafllc 
oped daagcrow1y through 

~on Interstate 84 and did 
notatopuntllpolia, ,ammcd 
blsvehldelaNampa. 

......,._ Garda,24. was clwgcd with 
"""' misdemeanor DUI,feloay ag-

grn-atcdassault and felony 
eluding police ofllcers. Garda·s breath al
cohol test shomd bls blood alcohol was 
OJ98 and 0.194, well above the legal limlt of 

no:;,=:r.::wcrcalertcdtoa ===~= Lane who droveonasldewalk;.hit a bench 
and nearly hit a pedcstrlan. 

~~~=.:.:r: 
police said. Tuc,uspcctvehlclchcadcd up 
the Connector to Interstate 84 and left the 
hlglnwy at GarrityBoulcvardla Nampa. 

wlthoff'u:cn from Boise and Meridian In 
pursuit One of the oflkcIS c:uc:utcd a "PIT 
maacuvcz"- CSSCDtlally rammlag thev.
hklc-andatoppcd thevehlele. 

6 Error puts school district 
breakfast program at risk 

CAIDWEU-A Valllvuc School Dis
trict employee mad.ea clc:rical mlstakeoa a 
2003appllcadon to Join a fcdcralprogram 

~~:='3m!'.;1~ 
ments,theldahoPrcss·1\ibunercports. 

'Ibc problem was not dlscovcrcd until 
Jaauary. Now, district ofllclals ay they 
donl have the original correct rcconis that 
arc bclag rcquestcd bcc:ause thcyolllykeep 
poperwod: for nlae Y= 

District business managcrSUcMw:how 
said the district has to decide whether to 

~~st!t=~~rr;to 
spend about $50.000 to c:ovu those kids~ 
til the cad of the school y=. 

Thel'rcD-1libunesald-tlltorcach 
the U.S. Department of Agriculture or the 
state Department ofEducatlon wc:rc unsuc
=M 
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GIVENS PURSLEY LLP 
601 W. Bannock Street 
Boise, ID 83702 
Telephone: (208) 388-1200 
Facsimile: (208) 388-1300 

Nicholas G. Miller, ISB No. 3041 
S.C. Danielle Quade, ISB No. 6363 
HAWLEY TROXELL ENNIS & HAWLEY LLP 
877 W. Main Street, Suite 1000 
Boise, ID 83702-5883 
Telephone: (208) 344-6000 
Facsimile: (208) 954-5285 

Attorneys for Petitioner 
Greater Boise Auditorium District 

,. NO. 
A.M·41-;,7,.j'", 6~-i=iiFrLi:ieo,;------P.M, ____ _ 

FEB 2 O 2015 
CHRl~TOPHER D. RICH, Clerk 

Bi; KATRINA HOLDEN 
O::PUTY 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

IN THE MATTER OF: 

GREATER BOISE AUDITORIUM 
DISTRICT, 

PETITIONER. 

) 
) Case No. CV-OT-2014-23695 
) 
) 
) 
) 
) 
) 

SUPPLEMENTAL AFFIDAVIT OF 
PATRICK RICE IN SUPPORT OF 
PETITION FOR JUDICIAL 
CONFIRMATION 

________________ ) 
Patrick Rice, being first duly sworn under oath, deposes and says: 

.1. I am over the age of 18 years and competent to be a witness in the above-titled 

proceeding. 

2. This Affidavit is intended to supplement my Affidavit of Patrick Rice in Support 

of Petition for Judicial Confirmation previously filed with this Court on January 26, 2015. 

3. I make this Affidavit in support of Greater Boise Auditorium District's verified 

SUPPLEMENTAL AFFIDAVIT OF PATRICK RICE IN SUPPORT OF PETITION FOR JUDICIAL 
CONFIRMATION - 1 

05125.0016.7269319.2 
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Petition for Judicial Confirmation (the "Petition"). I am and at all times relevant herein have 

been employed by the Greater Boise Auditorium District ("the District") as the Executive 

Director of the District. Capitalized terms used in this Affidavit have the meaning assigned to 

such terms in the Petition. 

4. I make this Affidavit based upon my own personal knowledge, which is in part 

based on a review of the records of the District that have been kept in the course of the District's 

regular business activity, of which I share custodianship. 

The District maintains records in the ordinary course of its business. These records 

include, but are not limited to, copies of agreements, court orders, legal documents, and other 

records relevant to the formation and continued operation of the District (the "Records"). The 

Records are made or filed at or near the time of each event recorded, by someone with personal 

knowledge of the events, or from information transmitted by someone with personal knowledge 

of the events, or from information transmitted by someone with personal knowledge of each 

event and a business duty to set forth information in a report or record. As the Executive 

Director of the District, I am directly and personally familiar with the system used to make and 

store the Records. I, as well as all of the employees and officers of the District, have a business 

duty to accurately set forth information in the Records; to set forth that information in the 

Reco~ds at or near the time of the occurrence; and to file all of the applicable Records in the 

District file related to the particular issue. The Records and information referenced in this 

Affidavit were obtained from the District files maintained in the ordinary course of the District's 

business, pursuant to the procedures and system set forth above. The Records were not produced 

in anticipation of trial, but instead were produced as part of the ordinary course of business. 

5. By virtue of my duties at the District, I am intimately involved with the business 

operations and management of the District. 

SUPPLEMENTAL AFFIDAVIT OF PATRICK RICE IN SUPPORT OF PETITTON FOR JUDICIAL 
CONFIRMATION - 2 
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6. Attached as Exhibit A is a true and correct copy of the Resolution of the District 

Board dated January 20, 2015 committing available general funds of the District to cover the 
. 

estimated $19,091,084 purchase price of the Centre Facilities as that term is defined in the 

Gardner MDA (the "Resolution"). Exhibit A to the Resolution is the District's unaudited 

balance sheet dated November 29, 2014. 

7. The Gardner MDA contemplates the District entering into a separate lease 

agreement for the Meeting Room.Facilities, as defined therein (the "Clearwater L~ase"). Annual 

lease payments under the Clearwater Lease are estimated to be approximately $586,795. 

8. The District estimates annual receipts from the Room Tax to be approximately 

$4,889,858 in fiscal year 2015, based on historical occupancy of hotels in the District and 

without the addition of any hotels within the jurisdictional boundaries of the District. 

9. The District's available general funds and anticipated 2015 Room Tax receipts are 

sufficient to allow the District to both purchase the Centre Facilities and enter into the 

Clearwater Lease without exceeding its income and revenue for the current fiscal year. 

Further your affiant sayeth naught. 

~;/4? 
Patrick Rice 

STATE OF IDAHO ) 
) ss. 

County of Ada ) 

SUBSCRIBEDANDSWORNTObeforemet · / /ltdayofFebruary,2015. 

ANNE MARIE DOWNEN 
Notary Public 
State of Idaho 

SUPPLEMENTAL AFFIDAVIT OF PATRICK RICE IN SUPPORT OF PETITION FOR JUDICIAL 
CONFIRMATION - 3 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on thi~ay of February, 2015, I caused to be served a 
true copy of the foregoing SUPPLEMENTAL AFFIDAVIT OF PATRICK RICE IN SUPPORT 
OF PETITION FOR JUDICIAL CONFIRMATION by the method indicated below, and 
addressed to each of the following: 

John L. Runft, Esq. 
Runft & Steele Law Offices, PLLC 
1020 W. Main St., Ste. 400 
Boise, ID 83702 

_1L U.S. Mail, Postage Prepaid 
Hand Delivered 

__ Overnight Mail 
___x_ E-mail 
__ Telecopy 

Nicholas G. Miller 

SUPPLEMENTAL AFFIDAVIT OF PATRICK RICE IN SUPPORT OF PETITION FOR JUDICIAL 
CONFIRMATION - 4 
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EXHIBIT A 

[Resolution of the District committing funds for the purchase of the Centre Facilities] 

EXHIBIT A 
05125.0016.7269319.2 
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A RESOLUTION OF THE BOARD OF DlRECTORS OF GREATER BOISE 
AUDITORIUM DISTRICT, AUTHORTZING FURTHER COMMITMENT OF 
FUNDS AND AUTHORIZING PREPARATION OF BA.LANCE SHEETS TO 
ACCU:RATEL Y PRESENT COMMITTED FUNDS AND OTHER ASSETS OF 
THE DISTRICT; AND llROVIDING FOR RELATED MA TIERS 

WHE'.REAS, Grcatct· Boise Auditorium District (the "District") is an auditorium district 
organized and operating pursuant_ to Title 67, Chapter 49 of the Idaho Code, as amended; 

· WHEREAS, to evidence the District's commitment to expand its existing facilities (the 
"Bojse Centre"), on November 14, 2011, the Board of Directors of the District (the ''Board"), 
made a commitment of funds in the umotmt of $9,000,000 to expand the Boise Centre (the 
"Expansion"); 

WHEREAS, to further evidence the District's commitment to the Expansion, the Board 
made an additional $2,000,000 commitment of funds to the Expansion 011 November 16, 2012, 
and another $2,000,000 commitme11t of funds to the Expansion on August 22, 2013, for total 
co111111ittcd funds of $13,000,000; 

WHEREAS, in furtherance of the District's commitment to the Expansion, on November 
20, 2014, the District apprnyed the execution of an Amended and Restated Master Development 
Agreement by and between the District and KC Gardner Company, L.C. (the "Gardner MDA"), 
pursuant to which KC Gardner Company, L.C. (the "Developer'') has agreed, among other 
things, to develop and consh'Ltct condominium units containing a new ballroom Jacllity, related 
kitchen and ancillary facilities (the "Centrn Facilities") in close proximity to the Boise Centre, 
which Centre Facilities will be purchased by the District; , 

WHEREAS, the estimated cost of the Centre Facilities is $19,091,084; 

WHEREAS, in accordance with the Gardner MDA, the District previously pai<;I to the 
Developer a deposit in the amount of $2,500,000 (the "First Deposit"); 

WHEREAS~ upon n cash purchase of the Centre Facilities by the Distric_t, the First 
Deposit will be credited against the purchase price at closing, such that the remaining amount 
that will be required from the District to purchase the Centre Facilities is approximately 
$16,591,084; 

WHEREAS, attached as Exhibit A is the unaudited District Balance Sheet dated as of 
November 30, 2014, showing the District's total assets in the amount of $21,390,194, including 
the committed funds described above, and which assets exceed the purchase price of the Centre 
Facilities; 

RESOLUTION - I 
05125.00 I 6. 7183554.2 
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WHEREAS, the District desires to show on its future balance sheets the value of that real 
propeity owned free and clear by the Districl commonJy known as "Parcel B"; 

WHEREAS, to evidence the District's availability of funds to purchase the Centre 
Facilities, the Board desires to express its folention that fw1ds pt'eviously committed to the 
Expansion al'e available for purchase of the Centl'e Facilities, and to commit an additional 
$3,591,084 of its available funds for the Centre Facilities, for a total of $16,591,084 committed, 
in addition to the Ffrst Deposit, and to so present that commitment and the First Deposit on 
future balance sheets of the District; 

WHEREAS, the District has entered into an Amended and Restated Development 
Agreement with the Urban Renewal Agency of Boise City, Idaho, aka Capital City Development 
Corporation (the "Agency") dated December 19, 2014 (the "Development Agreement"), 
whereby the District and the Agency agreed to seek nonappropriation lease financing to purchase 
the Centre Facilities (the "Financing"), subject to judicial validation of the Pinancing, all as more 
particularly described in the Develop111ent Agreement; 

WHEREAS~ in the event the District and the Agency proceed with the Financing, the 
Board intends to revoke the commitment of funds to the purchase of the Centre Facilities and to 
reallocate those funds to other costs of the Expansion or the District; 

WHEREAS) the District desires to prepare an updated Balance Sheet a~ of January 31, 
2015 to reflect the value of Parcel 13 in the District's assets, and to increase the amount or 
District funds committed for the Centre Facilities to $16,591,084; and 

WHEREAS, the Board has broad powers under Section 67~4912 to exercise management 
and contrnl of the business and affait's of the District including powers necessary or incidental io, 
or implied from, its specific powers. 

NOW, THEREFORE, IT IS RESOLVED BY THE BOARD AS FOLLOWS: 

~ection 1. The District shall commit the $13,000,000 previously committed to the 
Expmision to the purchase price of the CcntL'e Facilities. 

Section 2. The District shall commit an additional $3)591,084 of available District funds 
to the Centre Facilities such that the total of (i) the $13;000,000 committed to date, (ii) the First 
Deposit, and (iii) the additional $3,591,084, shall equal the purchase price of the Centre 
facilities. 

Section 3. ln the event the District proceeds with the Financing to purchase the Centre 
Facilities, the funds committed in Sections 1 and 2 above shall be realiocated to other costs of the 
Expansion or the District, as determined by the Board. 

Section 4. The District shall update the District's Balance Sheet to add the value of Parcel 
B as an asset of the District and to show the commitment of $16,591,084 to the Centre Facilities. 

RESOLUTION ~ 2 
05125.0016.7183554,2 
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. ' 

Section 5. If any section, paragraph, clause or provision of the foregoing resolutions shall 
for any reason be held to be invalid or unenforceable, the invalidity or unenforccability of such 
section, paragraph, clause or provision shall not affect any of the remaining provisions of the 
resolutions. 

PASSED AND ADOPTED by Greater Boise Auditorium District on January 20, 2015. 

APPROVED AND EXECUTED by the Chairman of the Bomd of Directors of the 
District, and attested by the Executive Director 01· the Secretary of the Board of Directors of the 
District, on this 20th day of January 2015. 

APPROVED: 

By: 1 [Jith-
l)hfi·man 

By: 
Executive Director 

RESOLUTION - 3 
05125.0016. 7183554.2 
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• r l .,. 

Assets 
Cnsh end cash equivalents 
JnvcsbncnL~ 
Receivablns: 

Tuxes tccclvoble 
Interest receivable 

Prepaid expenses 

Total Current Assets 

Assets In Progrcss-Ccnlrc East 
Total Assets 

Linbllilics 
Accounts payable 
Accrued expenses 

ureo1er Ho1se Aud 1torium District 
BALANCE SHEE'r 

NOVEMBER 29, 2014 
UNAUDITED 

Total Current Liabilities 

Fund Dnlnnco 
Nonspcndablc: 

Receivables 
Prepaid expenses 

Committed: 
Expansion Plans 

Assigned: 
Operating requirements 
Capital project requirements 

Unassigned 

Toto! Liabilities nnd Fund Bnluncc 

YEAR 'rO DATR 
ACTUAL PRIOll YBAll 

$2,481,456 $2,013,206 
15,872,474 14,680,073 

422,787 425,884 
l00,952 77,0SS 
12,525 

18,890,194 17,196,221 

2,500,000 
21,390,194 17,196,221 

622 13,706 
66,433 300 

61,0SS 14,006 

523,738 502,943 
12,525 

13,000,000 13,000,000 

550,000 
112,000 

7,786,875 3,017,273 

21,323,138 17,1112,216 

$21,390,193 $17,196,222 

3 
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Donald E. Knickrehm, ISB No. 1288 
GIVENS PURSLEY LLP 
601 W. Bannock Street 
Boise, ID 83702 
Telephone: (208) 388-1200 
Facsimile: (208) 388-1300 

Nicholas G. Miller, ISB No. 3041 
S.C. Danielle Quade, ISB No. 6363 
HAWLEY TROXELL ENNIS & HAWLEY LLP 
877 W. Main Street, Suite 1000 
Boise, ID 83702-5883 
Telephone: (208) 344-6000 
Facsimile: (208) 954-5285 

Attorneys for Petitioner 
Greater Boise Auditorium District 

N0.~~--1:"::1:!!"----
A.M. t( :{{) ~11.~D 

P.M,_ __ _ 

FEB 2 O 2015 
CHRISTOPHER D. RICH, Clerk 

By KATRINA HOLDEN 
DEPUTY 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

IN THE MATTER OF: ) 
) Case No. CV-OT-2014-23695 

GREATER BOISE AUDITORIUM 
DISTRICT, 

) 
) 
) 
) 
) 

SUPPLEMENTAL AFFIDAVIT OF JOHN 
BRUNELLE IN SUPPORT OF PETITION 
FOR JUDICIAL CONFIRMATION 

PETITIONER. 
) 

_______________ ) 

John Brunelle, being first duly sworn under oath, deposes and says: 

1. I am over the age of 18 years and competent to be a witness in the above-titled 

proceeding. 

2. This Affidavit is intended to supplement my Affidavit of John Brunelle in Support 

of Petition for Judicial Confirmation previously filed with this Court on January 26, 2015. 

3. I make this Affidavit in support of Greater Boise Auditorium District's verified 

SUPPLEMENTAL AFFIDAVIT OF JOHN BRUNELLE IN SUPPORT OF PETITION FOR 
JUDICIAL CONFIRMATION - 1 

05125.0016.727191 l.1 



000529

.. 

Petition for Judicial Confirmation ("Petition"). I am and at all times relevant herein have been 

employed by the Urban Renewal Agency of Boise City, Idaho, aka Capital City Development 

Corporation (the "Agency") as the Executive Director of the Agency. I have served in this 

capacity for approximately a year and half. 

- ------ · 4.--- - I make this affidavit based upon my own personal knowledge, which is in part 

based on a review of the records of the Agency that have been kept in the course of the Agency's 

regular business activity, of which I share custodianship. 

The Agency maintains records in the ordinary course of its business. These records 

include, but are not limited to, copies of agreements, court orders, legal documents, and other 

records relevant to the formation and continued operation of the Agency (the "Records"). The 

Records are made or filed at or near the time of each event recorded, by someone with personal 

knowledge of the events, or from information transmitted by someone with personal knowledge 

of the events, or from information transmitted by someone with personal knowledge of each 

event and a business duty to set forth information in a report or record. As the Executive 

Director of the Agency, I am directly and personally familiar with the system used to make and 

store the Records. I, as well as all of the employees and officers of the Agency, have a business 

duty to accurately set forth information in the Records that are part of the Agency's files; to set 

forth that information in the Records at or near the time of the occurrence; and to file all of the 

applicable Records in the Agency file related to the particular issue. The Records and 

information referenced in this Affidavit were obtained from the Agency files maintained in the 

ordinary course of the Agency's business, pursuant to the procedures and system set forth above. 

The Records were not produced in anticipation of trial, but instead were produced as part of the 

ordinary course of business. 

5. By virtue of my duties at the Agency, I am involved with the business operations 

SUPPLEMENTAL AFFIDAVIT OF JOHN BRUNELLE IN SUPPORT OF PETITION FOR 
JUDICIAL CONFIRMATION - 2 
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.. 

and management of the Agency. 

6. The Agency is an urban renewal agency of the City of Boise City, Idaho, 

organized and operating pursuant to Title 50, Chapters 20 and 29, Idaho Code (the "Urban 

Renewal Law"). 

7. · · The Agency is an independent public body corporate and politic and was created 

by resolution as provided in section 50-2005, Idaho Code. (Resolution No. 1154, approved on 

August 23, 1965.) The original Boise Central District Urban Renewal Area Plan was certified by 

the Boise City Council on May 22, 1967, and an urban renewal plan for the Central District was 

adopted. The Central District Plan was amended several times, most recently in 2007 by 

approval of Ordinance No. 6576 on June 26, 2007. True and correct excerpts from the Central 

District Plan, as amended, are attached as Exhibit A to this Affidavit, including the following 

sections: 301(f), 306, 308.02, 309.01, 309.03, 502, 800, Attachment No. 3E Development 

Strategy (July 1994) of the Central District Plan. 

8. The Agency is governed by a nine member board of commissioners appointed by 

the Mayor, by and with the consent of the Boise City Council. There is currently one vacant 

board member position. 

Further your affiant sayeth naught. 

SUPPLEMENTAL AFFIDAVIT OF JOHN BRUNELLE IN SUPPORT OF PETITION FOR 
JUDICIAL CONFIRMATION - 3 
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> 

STATE OF IDAHO ) 
) ss. 

County of Ada ) 

SUBSCRIBED AND SWORN TO before me this j 't'fl-aay of February, 2015. 

,, ,, , ... , , ,,,,,,, 
...... • \,p..f OLll: '••., 

..... ~ ......... /'>.. ,, 
~ ~·. ., ~.L\ ._ 
~ r.:. •• • .,..AR~··• v· ~ 

:: ;:'.I. -\.0' ~ .. ~ .~. ~ . . - . . . 
: : ... ~ : i . . . -- . . -• • C • • 
\ •.. PUB\..~ .• ••.S ! 
~ ~ .. . ,. ~ 
~~ ")>.LI ......... ~~ "r- It,~ 

~,,,;"'1'E ·Of ~ ,,,,, ,,,,, .......... , 

~~~~L< 
Notary Pub ~orldaho 
Residing at A-AA (Q\U'\.1:t 
My commission expires r · I 7 - l 7 

SUPPLEMENTAL AFFIDAVIT OF JOHN BRUNELLE IN SUPPORT OF PETITION FOR 
JUDICIAL CONFIRMATION - 4 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this ~y of February, 2015, I caused to be served a 
true copy of the foregoing SUPPLEMENTAL AFFIDAVIT OF JOHN BRUNELLE IN 
SUPPORT OF PETITION FOR JUDICIAL CONFIRMATION by the method indicated below, 
and ad.dressed to each of the following: 

John L. Runft, Esq. 
Runft & Steele Law Offices, PLLC 
1020 W. Main St., Ste. 400 
Boise, ID 83 702 

4811-5155-6898, V. I 

___x_ U.S. Mail, Postage Prepaid 
Hand Delivered 

__ Overnight Mail 
___x_ E-mail 
__ Telecopy ' 

Nicholas G. Miller 

-

SUPPLEMENT AL AFFIDAVIT OF JOHN BRUNELLE IN SUPPORT OF PETITION FOR 
JUDICIAL CONFIRMATION - 5 
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BOISE CENTRAL DISTRICT 

URBAN RENEW AL PROJECTS I AND Il 

. IDAHO R-4 AND R-5 

URBAN RENEW AL AGENCY OF BOISE CITY 

BOISE, IDAHO 

2007 AMENDED AND RESTATED 

URBAN RENEW AL PLAN 

JUNE2007 

Ordinance No. 6576 

Adopted on June 26, 2007 

Effective July 23, 2007, publication 
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Section 300 PROPOSED REDEVELOPMENT ACTIONS 

Section 301 General 

The Agency proposes t.o eliminate and prevent the spread of blight and deterioration in 
the Project Area by: 

a. Acquisition of certain real property; 

b. Demolition or removal of certain buildings and improvements; 

c. Provision for participation by property owners within the Project Area; 

d. Management of any property acquired by and under the ownership and 

e. 

f. 

g. 

h. 

i. 

j. 

k 

1. 

control of the Agency; 

Provision for relocation assistance to displaced Project occupants, as 
required by law; 

Installation, construction, or reconstruction of streets, utilities, parking 
facilities, and other public improvements, including, but not limited to, a 
convention center and courthouse facility; 

Disposition of property for uses in accordance with this Plan; 

Redevelopment of land by private entexprise or public agencies· for uses in 
accordance with this Plan; 

Rehabilitation of structures and improvements by present owners, their . 
successors, and the Agency; 

Assembly of adequate sites for the development and construction of 
commercial :facilities; 

To the extent allowed by law, lend or invest of federal funds to facilitate 
redevelopment; and 

Constmction of foundations, platfoIIDS, and other like structural forms 
necessary for the provision or utiUzation of air rights and sites for 
buildings to be used for residential, office, commercial, retail, hotel and 
other uses pemrltted by the Boise City Zoning Ordinance and to provide 
utilities to the development site. 

2007 Amended Ccnlral District Plan 
Ordinance No. 6576 -Exln"bit 7 

Page lS 
Iune 26, 2007 
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:. 

In the accomplishment of these purposes and activities and in the implementation and 
fi.ntherance of this Plan, the Agency is authorized to use all the powers provided in this Plan and 
all the powers now or hereafter permitted by law. 

Section 302 Urban Renewal Plan Objectives 

Uxban renewal action is necessary in the Project Area to combat problems of deteriorated 
or deteriorating conditions and economic obsolescence. 

The Project Area consists of approximately ten (10) blocks within the Boise Central 
Business District The area has had a history of declining tax base primarily attnouted to: 
deteriorating structures; inadequate and inconvenient parking; and poorly maintained properties; 
abandoned railroad right-of-way; and other deteriorating factors. 

This environment contrasted sharply with the growing economic and cultural strength. of 
Boise City and the Ada County region for which the Boise Central Business District serves as the 
commercial and cultural center. 

Hence, the Uroan Renewal Plan for the Project Area is a proposal to provide innovative, 
imaginative, and contemporary residential, commercial, office, hotel and other facilities through 
redevelopment and as allowed by the Boise City Zoning Ordinance; to remove impediments to 
land disposition and development; as well as to achieve changes in land use. It is further 
designed to eliminate unhealthy, unsanitary, or unsafe conditions, and otherwise prevent the 
extension of blight and deterioration. 

The streets to be vacated, or relocated, will create additional buildable area £:or 
residential, office, commercial, retail, hotel, or public use and other uses permitted by the Boise 
City Zoning Ordinance. 

Air rights and subteII8llean rights may be disposed of for any permitted use within the 
Project Area boundaries. 

Less than fee acquisition may be utilized by the Agency when and if necessary to 
promote redevelopment in accordance with the objectives of the Plan. 

Temporary project improvements shall be provided to facilitate adequate vehicular and 
pedestrian circulation. 

. All existing alleys within the Project Area may be vacated to permit development as well 
as encourage variety and flexibility of design within the periphezy blocks, subject to standards 
and policies imposed by Boise City and the Ada County Highway District ("ACHD"). Generally 
all alleys proposed for vacation within the Central Dis1rict have been vacated with utility 
reservations. 

2007 Amended Central District Plan 
Ordinance No. 6576- Exhl"bit 7 

Page 16 
lune 26, 2007 
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The purpose of this section is to allow the Agency to use its eminent domain authority to 
acquire properties necessaxy for the construction of public improvements or for acquisition of 
those sites that are deteriorated or deteriorating as descnbed above. 

Under the provisions of the Act, the urban renewal plan "shall be sufficiently complete to 
indicate such land acquisition, demolition and removal of structures, redevelopment, 
improvements, and rehabilitation as may be proposed to be carried out in the urban :i;enewal 
area." [Idaho Code Section 50-2018(1 )] As project activities under this Plan have been , ,

1 
substantially completed, the Agency does not anticipate any wide spread use of its property 
acquisition authority and has not identified any specific parcel or parcels for acquisition. The 
Agency reserves the right to determine which properties, if any, should be acquired. However, 
the Agency's authority to invoke eminent domain to acquire real property for disposition to 
private parties for economic development is limited by House Bill 555 adopted by 1he 58th Idaho 
Legislature, Second Session, 2006, Session Law Chapter 96. 

Section 305.02 Personal Property 

Generally, personal property shall not be acquired. However, where necessary in the 
execution of this Plan, and where allowed by law, 1he Agency is authorized to acquire personal 
property in the Project.Area by any lawful means. 

Section 306 Property Management 

During such time such property, if any, in the Project Area is owned by the Agency, such 
property shall be llllder the management and control of 1he Agency. Such property may be 
rented or leased by the Agency pending its disposition for redevelopment, and such rental or 
lease shall be pursuant to such policies as the Age~cy may adopt 

Section 307 Relocation Provisions 

If the Agency receives federal funds for real estate acquisition and relocation, 1he 
Agency shall comply with 24 C.F .R Part 42, implementing the Uniform Relocation Assistance 
and Real Property Acquisition Policies Act of 1970, as amended. The Agency may '8.lso 
undertake relocation activities for those not entitled to benefit under federal law, as the Agency 
may deem appropriate for which funds are available. The Agency's activities should not result 
in the displacement of families within 1he area. In 1he event the Agency's activities result in 
displacement, 1he Agency will compensate such residents by providing reasonable moving 
expenses into decent, safe, and sanitary dwelling accommodations within their means and 
wi1hout undue hardship to such families. For any other activity, the Agency will comply with 
the provisions of the Law regarding relocation. 

The Agency reserves the right to extend benefits for relocation to those not otherwise 
entitled to relocation benefits as a matter of state law under the Act or the Law. The Agency 
may determine to use as a reference the relocation benefits and guidelines promulgated by the 

2007 Amended Central District Plan 
Ordinance No. 6576 - Exhibit 7 

Page22 
June 26, 2007 

( 
'· 

(.,. 



000538

( 
federal government, the state government, or local government, including the Idaho· · 
Transportation Department The intent of this section is to allow the Agency sufficient 
flexil>ility to award relocation benefits on some rational basis, or by payment of a lump sum 
amount on a per case basis. The .A!/,ency may also consider the analysis of replacement value for 

. . . - . -- .. the compensation awarded to either owner occupants or businesses displaced by the Agency to 
achieve the objectives of this Plan. The Agency may adopt relocation guidelines which would 
define the extent of relocation assistance :in non-federally-assisted projects and which relocation 
assistance to the greatest extent feasible would be uniform. 

For displacement of families, the Agency shall comply with, at a mjnjrnnm, the standards 
set forth in the Law. The Agency shall also comply with all applicable state laws concerning 
relocation benefits. 

Section 308 Demolition, Clearance, and Building and Site Preparation 

Section 308.01 Demolition and Clearance 

The Agency is authorized (but not required) to demolish and clear buildings; structures, 
and other improvements from any real property :in the Project Area as necessary to carry out the 
purposes of this Plan. 

I ... ~-. 

!C ... Section 308.02 Preparation of Building Sites 

The Agency is authorized (but not required) to prepare, or cause to be prepared, as 
building sites any real property :in the Project Area owned by the Agency. In connection 
therewith, the Agency may cause, provide for, or undertake the installation or consu;u,ction of 
streets, streetscapes, utilities, parks, plazas, playgrounds, parking facilities, a convention center, 
and other public improvements necessary to carry out this Plan. The Agency is also authorized 
(but .not required) to construct foundations, platforms, and other structural foIID.S necessary for 
the provision or utilization of air rights sites for buildings to be used for residential, office, 
commercial, retail, hotel, and other uses allowed by the Boise City Zoning Ordinance. 

Section 309 Real Property Disposition and Development 

Section 309.01 General 

For the pmposes of this Plan, the Agency is authorized to sell, lease, exchange, 
subdivide, transfer, assign, pledge, encumber by mortgage or deed of trust, or otherwise dispose 
of an.y interest in real property under the reuse provisions set forth in Idaho Code Section 50-
2011. To the extent permitted by law, the Agency is authorized to dispose of real property by 
negotiated lease, sale, or transfer without public bidding. 

Real property acquired by the Agency may be conveyed by the Agency and, :where 
beneficial to the Project Area, without charge to any public body as allowed by law. All real 
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propeJfy acquired by the Agency in the Project Area shall be sold or leased to public or private 
persons or entities for development for the uses permitted in t:h,is Plan. 

All purchasers or lessees of property acquired from the Agency shall be obligated to use 
the property for the purposes designated in this Plan, to begin and complete development of the 
propeJfy within a period of time which the Agency fixes as reasonable and to comply with other 
conditions which the Agency deems necessary to carry out the pw:poses of this Plan. 

Section 309.02 Disposition and Development Documents 

To provide adequate safeguards to ensure that the provisions of this Plan will be carried 
out and to prevent the recurrence of deteriorating or deteriorated conditions, all real property 
sold, leased, or conveyed by the Agency, as well as all property subject to DDAs, is'subject to 
the provisions of this Plan. 

The Agency shall reserve such powers and controls in the DDAs as may be necessary to 
prevent transfer, retention, or use of propeJfy for speculative pmposes and to ensure that 
development is carried out pursuant to this Plan. 

Leases, deeds, contracts, agreements, and declarations of restrictions of the Agency may 
cont.am restrictions, covenants, covenants running with the land, rights of reverter, conditions 

.( 

subsequent, equitable servitudes, or any other provisions necessaxy to carry out this Plan. Where ,. 
appropriate, as determined by the Agency, such DDAs, or portions thereot shall be recorded in . (__ i 
the office of the Recorder of Ada County. 

All property in the Project area is hereby subject to the restriction that there shall be no 
discrimination or segregation based upon age, race, color, disability/handicap, creed, religion, 
sex, marital status, national origin, or ancestcy in the sale, lease, sublease, transfer, use, 
occupancy, tenure, or enjoyment of property in the Project Area. All property sold, leased, 
conveyed or subject to a DDA shall be expressly subject by appropriate documents to the 
restriction that all deeds, leases, or contracts for the sale, lease, sublease, or other transfer ofland 
in the Project Area shall contain such nondiscrimination and nonsegregation clauses as required 
bylaw. 

The land and/or air rights and subterranean rights acquired by the Agency shall be 
disposed of subject to a DDA between the Agency and the developers. The developers (including 
owner/participants) will be required by the DDA to observe the Land Use and Building 
Requirements provision of this Plan and to submit a Redevelopment Schedule satisfactory to the 
Agency. Schedule revisions will be made only at the option of the Agency. 

In addition, the following requirements and obligations may be included in the DDA, as 
required by law or as determined in the Agency's discretion to be in the best intexest of the 
Agency and the public. 
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achieve attractive and economically competitive facilities appropriate to a central 
business district. · 

i. The developer will cooperate and participate in the Business Improvement 
District. 

Section 309.03 Development by the Agency 

To the extent now or hereafter permitted by law, the Agency is authorized to pay for, 
develop, or construct any publicly owned building, facility, structure, or other improvement, 
either within the Project Area, for itself or for any public body or entity, which buildings, 
facilities, structures, or other improvements are or would be of benefit to the Project Area. 
Specifically, the Agency may pay for, install, or construct the buildings, facilities, structures, and 
other improvements identified in the Attachments, attached hereto and incorporated herein by 
reference, and may acquire or pay for the land required therefore. 

The Agency may also prepare properties for development by renovation or other means 
as allowed by law. The Agency may also, as allowed by law, assist in the developm~t of private 
projects. 

In addition to the public improvements authorized under Idaho Code Sections 50-2007, 

( 
'· 

50-2018, and 50-2903(9), (13), and (14) and the specific publicly owned improvements ( ·· 
identified in the Appendix of this Plan. the Agency is authorized to install and construct, or to \. 
cause to be installed and constructed, within or without the Project Area, for itself or for any 
public body or entity, for the benefit of the Project Area, public improvements and public 
utilities, including, but not limited to, the following: 

a. Overpasses and underpasses 
b. Parks, plazas, and pedestrian paths 
c. Playgrounds 
d. Parking facilities 
e. Landscaped areas 
f Street and streetscaping improvements 
g. · Water, sewer, and storm drainage facilities 
h. Telecommunications facilities 
i. Convention Center 
j. Courthouse facility 
k. Transit facilities 

Section 309.04 Development Plans 

All development plans (whether public or private) shall be submitted to the Agency for 
approval and architectural review. All development in the Project Area must conform to City 
design review standards and those standards specified in Section 405, infra. 
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Section 500 MEIBODS OF FINANCING THE PROJECT 

Section 501 General Description of the Proposed Financing Method 

. ---- -- -- · · - -The Agency is authorized to finance this Project with financial assistance from the City, 
State ofidaho, federal govemment, interest income, Agency bonds, donations, loans from 
private financial institutions, the lease or sale of Agency-owned property, or any other available 
source, public or private, public par.king revenue, revenue allocation funds as allowed by the Act, 
including assistance from any taxing district or any public entity including, but not limited to, the 
Greater Boise Auditorium District. 

The Agency is also authorized to obtain advances, borrow funds, and create indebtedness 
in canying out this Plan. The principal and interest on such advances, funds, and indebtedness 
may be paid from any other funds available to the Agency. The City, as it is able, may also . 
supply additional assistance through City loans and grants for various public facilities. 

The City or any other public agency may expend money to assist the Agency in carrying 
out this Project. 

The Agency may also provide certain grants or loans to property owners, business 
owners, or others as allowed by law. 

Section 502 Revenue Bonds 

Under the Law, the Agency is authorized to issue revenue bonds to firuµice certain public 
improvements identified in the Plan. Under this type of :financing, the public entity would pay 
the Agency a lease payment annually which provides certain funds to the Agency to retire the 
bond debt Another variation of this type of financing is sometimes referred to as conduit 
finan.cing, which provides a mechanism where the Agency uses its bonding authority for the 
project, with the end user making payments to the Agency to retire 'the bond debt These sources 
of revenues are not related to revenue allocation funds and may not be particularly noted in 1he 
Attachment No. 5, because of the pass-through aspects of the financing. Under the Act, 'the 
Attachment No. 5 focuses on the revenue allocation portion of the Agency's funding for 
accomplishing the Plan. · 

Revenue bonds typically are for a longer period of time than the 24-year period set forth 
in the Act However, revenue bonds do not involve revenue allocation funds, but rather funds 
from the end users which provide a funding source for the Agency to continue to o~ and 
operate the :facility beyond the term of the Plan as allowed by Idaho Code Section 50-2905(7). 

Neither the members of the Agency nor any persons executing the bonds shall be liable 
personally on the bonds by reason of their issuance. 
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k The wavier of any hookup or installation fee for sewer, water, or other utility 
services for any facility owned by any public agency, including the Agency and 
facility. 

1. The wavier of any application or impact fee assessed by the City, if the City 
deems such wavier appropriate. 

m. Joint funding of certain public improvements and coordination with the City's arts 
programs. 

The foregoing actions to be taken by the City do not constitute any commi1ment for 
financial outlays by the City. 

Section 700 LONG-TERM MAINTENANCE & ENFORCEMENT 

Section 701 Maintenance of Public Improvements 

The Agency has not identified any commitment or obligation for long-term maintenance 
of the public improvements identified. The Agency will need to address this issue with the 
appropriate entity, public or private, who has benefited from or is involved in the ongoing 
preservation of the public improvement 

Section 702 Enforcement 

The administration and enforcement of this Plan, including the preparation and execution 
of any documents implementing this Plan, shall be performed by the Agency and/or.the City. 

The provisions of this Plan or other documents entered into pursuant to this Plan may 
also be enforced by comt litigation instituted by either the Agency or the City. Such remedies 
may include, but are not limited to, specific performance, damages, reenb:y, injunctions, or any 
other remedies appropriate to the purposes of this Plan. In addition, any recorded provisions 
which are expressly for the benefit of owners of property in the Project Area may be enforced by 
such owners. 

Section 800 DURATION OF THIS PLAN 

Except for the nondiscrimination and nonsegregation provisions which shall nm~ 
perpetuity, the provisions of this Plan shall be effective, and the provisions of other documents 
formulated pursuant to this Plan may be made effective, for thirty (30) years from the date of 
adoption of this Plan by the City Council through December 31, 2017, which date shall be 
deemed the termination date of the Plan, except for any revenue allocation proceeds received in 
calendar year 2018. · · 
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This Plan shall tenninate no later than December 31, 2017, except for revenues which 
may be received in 2018. Either on January 1, 2017, or if the Agency determines to terminate 
the Plan earlier, on the earlier termination date: 

a. When the budget for Revenue Allocation Area, which is associated with the Project 
Area, indicates that all :financial obligations have been provided for, the principal of 
and interest on such moneys, indebtedness, and bonds have been paid in full, or 
when deposit.s in the special fund or funds created under this Plan are sufficient to 
pay such principal and interest as they come due and to fund reserves, if any, or any 
other obligations of the Agency funded through revenue allocation proceeds shall 
be satisfied and the Agency has determined no additional project costs need be 
funded through revenue allocation financing, the allocation of revenues under 
Section 50-2908, Idaho Code, shall thereupon cease; any moneys in such :fund or 
funds in excess of the amount necessaxy to pay such principal and interest shall be 
distnouted to the affected trucing districts in which the Revenue Allocation Area is 
located in the same manner and proportion as the most recent distribution to the 
affected taxing districts of the taxes on the taxable property located within the 
Revenue Allocation Area; and the powers granted to the Agency under 
Section50-2909, Idaho Code, shall thereupon terminate. 

b. In determining the termination date, the Plan shall recognize that the Agency shall 
receive allocation of revenues in the calendar year following the last year of the 
revenue allocation provision described in the Plan. 

c. For the fiscal year that immediately predates the termination date, the Agency shall 
adopt and publish a budget specifically for the projected revenues and expenses of 
the Plan and make a determination as to whether the Revenue Allocation Area can 
be terminated before January 1 of the termination year pursuant to the tenns of 
Section 50-2909( 4), Idaho Code. In the event that the Agency determines that 
current tax year revenues are sufficient to cover all estimated expenses for the 
current year and all future years, by September 1, of the then-current year, the 
Agency shall adopt a resolution advising and notifying the City, the county auditor, 
and the State Tax Commission, recommending the adoption of an ordinance by the 
City for termination of the Revenue Allocation Area by December 31 of the CUitent 
year and declaring a smplus to be distnouted as described in Section 50-2909, 
Idaho Code, should a s1.11plus be determined to exist The Agency shall cause the 
ordinance to be filed with the office of the Recorder for Ada County and the Idaho 
State Tax Commission as provided in Section 63-215, Idaho Code. 

As allowed by Idaho Code Section S0-2905(7), the Agency may retain asset.s or revenues 
generated from such assets as long as the Agency shall have resomces other than revenue 
allocation funds to operate and manage such assets. The Agency may retain ownetship of the 
several parking facilities which may be cons1ructed in the Project Area, as parking revenues may 
be sufficient to provide the resomces necessary for the Agency to retain those assets. Similarly, 
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the Agency may retain facilities which provide a lease income stream that will allow the Agency 
to meet debt service obligations, fully retire the facility debt, and provide for the continued 
operation and management of the facility. 

For those assets which do not provide such resources or revenues, the Agency will likely 
convey such assets to the City, depending on the nature of the asset 

Upon termination of the Agency's revenue allocation authority to the extent the Agency 
owns or possesses any assets, the Agency shall dispose of any remaining S1Ssets by granting, 
conveying, or dedicating such assets to the City. 

Section 900 PROCEDURE FOR AMENDMENT 

The Urban Renewal Plan may be further modified at any time by the Agency provided 
that, if modified after disposition of real property in the Project Area, the modifications must be 
consented to by the developer or developers or his successor or successors of such real property 
whose interest is substantially affected by the proposed modification. Where the proposed 
modification will substantially change the Plan, the modifications must be approved by the City 
Council in the same manner as the original Plan. Substantial changes for the City Collllcil 
approval purposes shall be regarded as revisions in project boundaries; land uses permitted, land 
acquisition, and other changes which would substantially modify the objectives of this Plan. 

Section 1000 SEVERABILITY 

If any one or more of the provisions contained in this Plan to be performed on the part of 
the Agency shall be declared by any court of competent jurisdiction to be contrnry to law, then 
such provision or provisions shall be null and void, shall be deemed separable from the 
remaining provisions in this Plan, and shall in no way affect the validity of the other provisions 
of this Plan. 

Section 1100 PERFORMANCE REVIEW 

Under the Law, the Agency is required to file with the City, on or before March 31 of 
each year, a report of the Agency's activities for the proceeding calendar year, which report shall 
include a complete :financial statement setting forth its assets, liabilities, income, and operating 
expenses as of the end of such calendar year. 
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I. BACKGROUND, PURPOSE, AND l\IBTHODOLOGY 

In July, 1990, the Capital City Development Corporation ("CCDC") modified its adopted 
Development Strategy to adjust to a number of changes in the project area, e.g. completed 
projects and new development opportunities. The Development Strategy was originally prepared 
in April, 1986. It was intended to guide the CCDC in jts implementation of the Urban Renewal 
Pl.a.n, Boise Central District Urban Renewal Projects I and II. Idaho R-4 an4 R-5, and the 
Framework Master Plan. The latter document was created as the design context-against which 
development activity could be measured. 

Nearly four years later, the CCDC has determined to once again revisit the Development 
Strategy for the purpose of reconciling development expectations with changed circumstances. 
These changes include: 

• Sale and conversion of the Mode Building to a mixed use development; 
• Initiation of construction of an 11-story, mixed-use development on ~arceJ 3-5 with 

a heavy residential component; 
• Recent interest in vertical expansion of the Capitol Terrace retail building; 
• Potential development of a mixed-use, mgh rise project on the Eastman site with a 

heavy residential component; 
• Potential inclusion of a 40,000 sq. ft. event center with the proposed hotel project on 

Block 22; and 
• Interest in a more flexible development approach to the Union Block Building. 

This revision of the Development Strategy addresses the impact of completed projects and 
development opportunities and attempts to refine CCDC strategies for remaining developable 
sites. Both the Framework Master Plan and the Development Strategy are planning nocuments 
and should be considered dynamic and flexible. Both are recognized in the Urban Renewal Plan 
(" Plan") as such and subject to modification by the CCDC without Plan amendment. 

The format for this modification alters very little from the 1990 revision. In place of 
Phase I and Phase Il activities, the terms ncompleted development activitiesn and "additional 
development activities" have been substituted, respectively. It should be noted that assumed land 
uses and square footages for "additional development activities" are estimated for parking 
planning purposes only and do not necessarily identify CCDC policy for these specific sites. 
These sections (Il.B. and m.B.) are followed by narrative statements that more accurately reflect 
CCDC development policy (Il.C. and m.c.). 

Additionally, the CCDC is currently engaged in the necessary planning for a possible new 
or expanded redevelopment area in the River Street and Myrtle Street districts, directly south 
of tbe current project. Should this eventuality occur I some revision of the southern boundary 
of the current redevelopment area may be appropriate with corresponding changes to the Urban 
Renewal Plan and Development Strategy, 

DevelllplltZ!t Slrateal' • J 
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Il. LAND USE STRATEGY NOR1H OF MAIN STREET 

The general land use policies remain unchanged nonh of Main Street - historic 
renovation of structures that meet physical and economic feasibility reqwrements with in-fill 
development designed to complement the historic buildings and maximize retail opportunities. 
Retail and related uses are to remain a primazy emphasis along Eighth and Idaho Streets. New 
parking structures, located mid-block on Blocks 2 and 3, serve the parking needs Qf existing and 
new retail, office, and residential uses north of Main, with the exception of long-term parking 
for the Key Financial Center and the Idaho Building, which have separate parking facilities. The 
garage facilities are designed to be user friendly and retain retail opportunities at grade level. 

A block by block description of development activity north of Mam is provided below, 
identifying completed development activities and anticipated developm~nt activity. To ensure 
consistency with the 1987 Development Strategy and the 1990 revision, the south one-half of 
Block 45 has been included since the CCDC 's Downtown Public Parking System serves The Bon 
Marche department store. All square footages are gross building areas. · 

For convenience, blocks have been renamed as follows: 

Block 45 (south half) 
Block 44 
Block 43 
Block 2 
Block 3 

Bon Block 
Mode Block 
Fidelity Block 
F.astman Block 
Egyptian Block 

A. COMPLETED DEVELOPMENT ACTIYii]FS CNQRTH QF MAIN) 

I. Bon BJock 
A. Continued operation of The Bon Marche department store 

• 79,000 sq. ft. retail (existing) · 
• Street reconstruction on Idaho Street 

n. Mode Block 
A. Major renovation of the Mode building 

• 29,000 sq. ft. retail (existing) 
• 20.000 sq. ft. retail (removed) 
• 12,000 sq. ft. office (new) 

B. Cosmetic improvements on remaining Block 44 buildings 
• 48,000 sq. ft. retail (existing) 

C. Street reconstruction around entire block 
D. Street improvements of Eighth and Idaho Streets 
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m. Fidelity Block 
A. Historic renovation of the Idaho Building, Life Insurance Build:ing, and public open 

space 
• 13,000 sq. ft. retail (new) 
• 11,000 sq, ft. office (removed) 
• 7,000 sq. ft. office (new) 
• 29,000 sq. ft. residential; 49 du (new) 
• 60 parking stalls (new) 

B. Historic renovation of the Fidelity Building 
• 8,000 sq. ft. retail (existing) 
• 7,000 sq. ft. office (new) 

C. Major renovation of the Key Financial Center Building (700 Idaho Tower) 
• 150,000 sg. ft. office (existing) 
• 141 parking stalls (existing) 

D. Street recoll.Structj,on around entire block 
B. Streetscape improvements around entire block 

IV. F.astman Block 
A. Historic renovation of the Alexander Building 

• 6,000 sq. ft. retail (new) 
• 8,000 sq. ft. office (new) 

B. Historic renovation of the Broadbent Building 
• 5,000 sq. ft. retail (existing) 
~ 6,000 sq. ft. office (existing) 

C. Continued operation of the Simplot Building 
• 8,000 sq. ft. retail (existing) 
• 24,000 sq. ft. office (existing) 

D. Street reconstruction around entire block 
E. Streetscape improvements around entire block 
F. Construction of Eastman parking garage 

• 404 stalls 
• 8,000 sq. ft. retail (new) 
e 151000 sq. ft. retail (removed) 
• 6,000 sq. ft. office (removed) 

V. Emruan Block 
A. CollStrllction of Capitol Terrace retail building including at-grade retail .in adjacent 

garage 
• 63,000 sq. ft. retail (new) 
• 17,000 sq. ft. retail (removed) 

B. Continued operation of the Egyptian Theatre 
C. Construction of capitol Terrace parking garage 

• 496 total stalls 
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D. Construction of U.S. Bank Capitol Plaza building on parcel 3-5 
• 16,000 sq. ft. retail (new) 
• 51,000 sq. ft. office (new) 

c_··_ 

• 52,000 sq. ft. residential; 32 du (new) 
B. Street reconstruction around entire block. 
F. Streetscape improvements around entire block 

C. 
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LOCATION 

Bon Block 

Mode Block 

Fidelity Block 

Eastman Block 

EgypUan Block I 
I 

TOTAL I 

. 
Ch 

.,_.,_ ,,......___ ··--·--

TABLE 1 - COMPLETED DEVELOPMENT ACI'IVITY NORTH OF MAIN SIREET 

RETAILGSF OFFICEGSF RESIDENTIAL DU 

EXfSTING NETNEW TOTAL EXfSTING NET NEW TOTAL EXISTING NET NEW TOTAL ------- - ---
79,000 0 79,000 0 0 0 0 0 0 

96,000 (20,000) 76,000 0 12,000 12,000 0 0 0 

23,000 (2,000) 21,000 150,000 3,000 153,000 0 49du 49du 

28,000 (1,000) 27,000 30,000 2,000 32,000 0 0 0 

17,000 62,000 79,000 f 0 51,000 51,000 0 32du 32du r 180,000 -
--I 

243,000 39,000 282,000 68,000 248,000 ' 0 81 du 81 du 
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B. ADDITIONAL DEyELQPMENT ACTIVITY QJORTH QF MAIN} 

Lb~ c· 
A. No further development activity assumed ,.: . 

n. ModeBl®k 
A. Block 44; renovation of three levels of McCarty Building; removal of Standard 

Building and in-fill with two-level structure 
• 6,000 sq. ft. retail (new) 
• 24,000 sq. ft. office (new) 

B. Streetscape improvements on Bannock and Ninth Streets 
m. Fidelity Block 

A. Historic renovation of the Union Block Building 
• 15,000 sq. ft. retail (new) 
• 15,000 sq. ft. office (new) 

IV. ;Eastman Blm;k 
A. Development of mixed use project on old Eastman Building site and southerly 60 feet 

of Boise City National Bank site · 
• 25,000 sq, ft. retail (new) 
• 3,000 sq. ft. retail {Ie111oved) 
• 50,000 sq. ft. office (new) 
• 9,000 sq. ft. office (removed) 
• 50,000 sq. ft. residential; 7S du (new) 
• 75 parking stalls (new) 

B. Historic renovation of the Boise City National Banlc {Simplot) Building 
• S,000 sq. ft. retail (existing) 
• lS,000 sq. ft. office (existing) (::: 

V. Egy;ptjan l3Jogk 
A. Vertical expansion atop Capitol Terrace retail building 

• 60,000 sq, ft. office (new) 

l>nelopmenf Slnafea-6 (. 
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TABLE 2 M AD»moNAL DEVELOPMENT .ACl'lWJI'.Y ANTICIPATED NORTH oF MAIN STREET 

LOCATION 

Bon Block 

Mode Block I 
Fidelity Block 

Eastman Block 

EgypUan 81ock ----
TOTAL 1 

' ~ 

EXISTING 

79,000 

76,000 

· 21,000 

27,000 

79,000 

282,000 

RETAJLGSF 

NET NEW TOTAL EXISTING 

0 79,000 0 

6,000 82,000 12,000 

15,(!00 36,000 . 153,000 

22,000 49,000 I 32,000 

0 79,000 1 51,000 - T24a.ooo 43,000 325,000 

OFFICEGSF ! RESIDENTIAL DU 

NET NEW TOTAL EXISTING NET NEW TOTAL - --0 0 0 D 0 

24,000 36,000 0 0 0 

15,000 168,000 49du 0 49du 

41,000 73,000 0 75du 75du 

60,000 111,000 32du 0 32du -----w- --
140,000 388,000 81 du 75du 156 du 
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The projected net increase in additional development activity is 43,000 sq. ft. for retail, 
-140,000 sq. ft. for office, and 75 residential dwelling units. These assumptions are primarily 
based upon developer proposals. They include renovation of the McCarty Building, in-fill c· ~-. 
development on the Standard Building site, historj,c renovation of the Union Block building, a 
major mixed use project on the Eastman site, renovation of the Simplot Building, and vertical 
expansion atop Capitol Terrace. 

C. ccnc POLICY FOR REMAINING DEVELOPMENT QPPORTUNlTIES 
(NOB.TH OF MA1N) 

The following parcel-by-parcel discussion attempts to delineate CCDC development 
strategies for each of the remaining sites north of Main Street. It should be understood that the 
primary purpose in this exercise is to identify the minimum development potential for each site 
to ensure that urban densities can be created and street activity levels can be enhanced as 
envisioned in the Framework Master Plan. As previously mentioned, these minimum densities 
may differ from the projecti_ons used above to calculate parking requiremen1s. 

Major Project on Mode BJotjc 
It continues to be a CCDC policy to accommodate a major development activity north 

of Main (e.g., major department store) that would require a full block footprint. The Mode 
Block presents the fewest physical impediments to such a development, since it contains no 
structures on the National Register of Historic Places and no significant new construction is 
anticipated with the current development program. For that reason, both Mode Block 
Disposition and Development Agreements (DDAs) include specific provisions for reacquisition 
by the CCDC. However, it should be noted that the J'anss Corporation's contimiing capital 
investment on the block and the recent decision to subs1antially renovate the Mode Building for 
a second time renders this possibility less and less likely. 

lirban Densities on Tdalm Street 
Any proposed new construction on Idaho Street must be at least two levels in height. 

This objective responds to a developer proposal to remove existing structures on the Mode Block 
and replace them with single level retail. Such an action is deemed by the CCDC as an 
inappropriate development response to this site that does not adequately consider long-term 

. downtown land use densities and the need to concentrate urban activity. 

Historic Renovation of the Union Block Building . 
Retention of the Union Block Building ~ its IeUlfll to an economically viable position 

in the downtown urban fabric remains a CCDC objective. This position is based upon the 
structure's unique facade, second level loft area, and the community identity the building enjoys. 
However, the CCDC recognizes that the building's poor structUial condition and asbestos 
removal problem renders its renovation· potential difficult in the current market and that its 
current vacant status creates a vacuum in street-level activity on Idaho Street, In order to move 
the project forward, CCDC will entertain proposals for redeveiopment with less than full historic 
renovation to determine if an alternative approach may be feasible. Should the CCDC accept 
a proposal, however, full compliance with the adopted Memorand~ of Understanding on 
historic preservation wouid be required. 

Developmezi Stralec)' • 8 (. 
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Urban Densit1 and Lan4 Use on the Bastman Site 
· The CCDC has identified the site of the.Eastman Building, destroyed by tire in January 

1987, as a key location in the redevelopment of downtown Boise. Recent developer interest in 
the site reinforces this view. As such, the CCDC desires the maximum development possible, 
subject to Design Guidelines requirements for compati"bility with adjacent s1rllctures. At a 
murlmum, the CCDC strongly encourages a building mass of at least six levels of new 
construction, which equates to the height of the original Eastman Building. Such a structure 
would talce full advantage of all levels of the adjacent Eastman parking garage and screen the 
unsightly south facade of the Boise City NatiOlllll Bank (Simplot) Building. Further. the site's 
location on the Eighth Street retail corridor demanmi retail use at-grade. Above grade, the 
project could include any combination of retail, office, or residential use with the possible 
inclusion of parking decks. The CCDC recognizes that the actual redevelopment potential 
depends on various market factors and that a reconsideration of this density objective may be 
necessazy if warranted by market conditions. 

Increased Size of the Bastman Site 
The CCDC is encouraging developer use of an increased foot print on the Eastman site. 

On the north, the alley has been vacated and the southerly wing of the Boise City National Bank 
(Simplot) Building may be removed in a manner to allow extension of the building footprint 
approximately 42 feet to the north. Such an extension will have to consider alley utility 
easements and appropriate historic effects on the Boise City National Bank (Simplot) Building. 
Additionally, street re.construction has provided for another ten foot extension ea.st into the old 
Eighth Street right of way, 

Bon Lot Deyetoi,mem 
In 1978, this property was sold by the Agency to First Security Bank for construction of 

- a new office building, adjacent to the then newly constructed First Security parking garage. The 
project was never initiated and the cunent owner is interested in selling the property. The 
CCDC still retains the right to enforce the development agreement in the future. The CCDC 
would like to see the property developed as an office or mixed use project with ground floor 
retail. It is assumed that the adjacent First Security garage would serve any development on the 
site. Since this garage is not included as a system facility, the proposed project was not assumed 
in Sections Il.B. or J.V.A. for parking planning purposes • 
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Ill. LAND USE STRATEGY SOIJ'llt' OF MA1N STREET 

South of Main Street. the historic urban fabric was eliminated in the 1970s with the 
demolition of al] structures; the vacation of Eighth and Grove Streets; and the relocation of 
major utilities. Within~ four blocks of substantial development activity (8, 9, 21, and 22), 
the CCDC' s design team detennined that a four quadrant super-block centered around a central 
plaza would best provide the optimum land use opport:Dnities for the area. The West One Plaza 
office tower on Block 8 serves to set the pattem for larger-scale contempOrUy development. 
The original right of way con:idors were reinstated with pedestrian walkways that radiate from 
the central plaza. It should be noted that the Design Guidelines, established in the Framework 
Master Plan to ensure a truly urban environment, also apply south of Main. Therefore, 
development activity should energize street level activity. 

In addition to the four block quadrant, the south of Main area also includes Block 10 
(One Capital Center), Block 20 (Statehouse Inn), and the north half of Block 1 of the Davis 
Addition south of Front Street, since they contain major land use constituents served by the 
Downtown Public Parking System. The Grove Street garage on Block 20 also serves uses within 
the four-block quadrant, as does the Front Street surface lot on Block 1, Davis Addition. For 
convenience, blocks have been labeled as follows: 

Block 10 
Block 9 
Block 8 
Block 20 
Block 21 
Block 22 
Block 1 Davis Add. (north half) 

I. One Capital Center Block 

One Capital Center Block 
First Interstate Center (FIC) Block 
West One Block 
Statehouse Inn Block 
Convention Center Block 
Hotel Block 
Foster Block 

A. Continued operation of One Capital Center office tower 
• 220,000 sq. ft. office (existing) 
• 70 surface parking stalls 

B. Reconstruction of Ninth Street 
n. FIC Block 

A. Construction of FIC office tower and Grove Court Plaza 
• 174.000 sq. ft. office (new) 
• 10,000 sq. ft. retail (new) 

B. Construction of Ninth Street puking garage 
• 199 total stalls 

C. Construction of The Grove, and North and West Grove extensions 
D. Street reconstruction on Ninth and Main Streets 
E. Streetscape improvements on Ninth and Main Streets and installation of North Grove 

extension 

r 

C· 
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m. West one Block 
A. Continued operation of West One Plaza 

• 266,000 sq. ft. office (existing) 
• 240 parking stalls (existing) 

B. Street reconstruction on Main Street and Capitol Boulevard 
C_. Streetscape improvements on Main Street and North Grove extension 

1V. Statehouse Inn Block 
A. Continued. operation of Statehouse Inn hotel and expansfon of restaurant facilities 

• 85 rooms (existing) 
• 3,000 sq. ft. retail (existing) 
• 4,000 sq. ft. retail (new) 

B. Contimled operation of Grove Street garage 
• 546 stalls (existing) 

C. Street reconstruction on Front and Ninth Streets 
V. convention Center Bl~k 

A. Construction of Boise Centre on the Grove 
• 86,000 sq. ft. convention center (new) 
• 1,000 sq. ft. retail (new) . 

B. Construction of South Grove extension and Front Street pedestrian crossing 
C. Street reconstruction and streetscape improvements on Ninth and Front Streets 

VI. Hotel BJock 
A. Street reconstruction on Front Street and Capitol Boulevard 
B. Installation of South Grove extension and Front Street pedestrian crossing 

vn. Foster Block 
A. Acquisition of northerly portion of block for Boise Centre expansion opportunity 

• 39,000 sq. ft. parcel 
• 85 stalJs temporary parking 
• 3,000 sq. ft. retail (existing) 

B. Street reconstruction of Front Street and Front Street pedestrian crossing 

J>evelapmem Sfrllel>' • 11 
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LOCATION 

One Capllal Cen-;:;;~ I 
FIC Block 

West One Block 

Statehouse Inn Block 

Convention Center Block 

Hotel Block 

Foster Block 

n . 

t, 

[ 

t 
I 
' t; 

TOTAL 

.. ····---- ·---------·---------------------------------- ------------------

TABLE 3 - COMPLETED DEVEWPMENT ACTIVITY SOUTH OF MAIN STREET 

RETAILGSF OFFICEGSF HOTEUCONVENTION FACILITIES GSF 

EXISTING NETNEW TOTAL EXISTING NETNEW TOTAL EXISTING NET NEW TOTAL - ----- - -· 
0 0 0 220,000 0 220,000 0 0 0 

0 10,000 10,000 0 174,000 174,000 0 0 0 

0 0 0 266,000 0 268,000 0 0 0 

3,000 4,000 7,000 I 0 0 0 85 nns/3,000 0 85 rms/3,000 

0 1,000 1,000 0 0 0 0 86,000 86,000 

0 0 0 0 0 0 0 0 ·D 
3,000 0 3,000 0 0 0 - -
6,000 15,000 21,000 486,000 174,000 660,000 85 nns/3,000 86,000 85 nns/89,000 

{\ 
:. t , .. n 
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B. ADDIDQNAL DJtYELQ~ ACTIVITY fflOJJTB OF MA1N) 

I. Qne Capital Center Blo~lc 
A. No further development activity assumed 

n. FIC Block . 
A. No further development activity assumed 

m. West Qne Block · 
A. Parcel E retail development 

• 10,000 sq. ft. retail (new) 
B. Streetscape installation on Capitol Boulevard 

IV. Statehouse Im Block 
A.· Expansion of hotel project (Statehouse Inn) 

• 11,000 sq. ft. 22 rooms (new) 
V. Convention Center Block 

A. Expansion of Boise Centre on the Grove 
• 11,000 sq. ft. addition (new) 

VI. Hotel Block 
· A. Construction of full service hotel and event center 

• 125,000 sq. ft. 2.50 rooms/suites (new) 
• 26,000 sq. ft. meeting room (new) 
c. 5,000 seat arena or 25,000 sq. ft. exlu'bition hall (new) 
c 16,000 sq. ft. retail {new) 

B. Construction of hotel parking structure 
•. 200 total stalls (new) 

C. Streetscape improvements on Front Street and Capitol Boulevard 
D. East Grove walkway extension to Capitol Boulevard 

VII. Foster BJoek 
A. Construction of additional public parking structure 

• Size undetermined 
• 3,000 sq. ft. retail (removed) 
• 5,000 sq. ft. retail (new) 
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-- - ------ .. ··--·--- -------- -·----·----------------------------------------------------·- ----------···· ...... . 

TABLE 4 - ADDfflONAL DEVELOPMENT ACTIVITY ANTICIPATED soum OF MAJN STREET 

RETAIL GSF OFFICE GSF HOTEL ROOMSf CONVENTION FACILITIES GSF 
LOCATION 

_________ EX_,~t--N_ET_N_ew _ _,__~_o_rA_L_, E>1~-T-IN_G ____ :_iw_r_+ __ r_o_r_A_L_,.. __ ex_1s_n_N_G, ___ N_ET_N_ew ______ r_or:_A_L __ 

One Capital Center Block O O O 1 220,000 D 220,000 O O 0 

FIC Block 10,000 0 10,000 174,000 0 174,000 0 0 D 

West One Block o 10,000 10,000 266,000 D 266,000 O O o 
Statehouse Inn Block I 1,000 o 7,000 0 O O I 85 rms/3,000 22 rms 107 nns/3,000 

ConvenUon Center Block 1,000 0 1.000 I 0 0 0 86,000 11,000 97,000 

Hotel Block 0 16,000 16,000 0 0 0 0 250 nns/51,ooo• 250 rms/61,000• 

3,000 2,000 5,000 j 0 ___________ , _______ "" _____ -r-=---------- - - ---+------of 
TOTAL , 21,000 28,000 49,000 I 660,000 0 660,000 85 nns/89,000 272 nnsl82,000 357 nns/151,000 

Foster mock 0 0 0 0 0 

"Converts to 5,000 seat arena 

. 
~ 

n n n. 
. .' 
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C. CCDC POLICY FOR REMAJN1NG DEVELOPMENT QPPQRTUNITIE.S 
®W QF MAIN) 

South of Main, several development opportunities merit special CCDC attention. The 
following descriptions se~k to identify CCDC land use strategies and minimum development 
standards for the sites. 

Retail Development on Parcel E 
By its nature, a surface parking lot does not meet the test of urban density. It does not 

provide the sense of enclosure necessary to enhance pedestrian interaction between the street and 
the adjacent land use; nor is it an efficient or economical method of accommodating parking in 
an urban environment. For these reasons, the .Framework Master. Plan. calls for the construction 
of varipus above-grade and below-grade structur~s to provide for the parking needs of the project 
area. Parcel E is a surface parking lot locate4 in a key position in the project ai:ea. Clearly a 
retail or service retail structure on the site would better implement several CCDC goals: street
edge definition of the intersection of Eighth and Main Streets; retail emphasis on the Eighth 
Street retail corridor complementary to the adjacent Grove Court Plaza; and street-edge 
definition of the northeast quadrant of The Grove. The CCDC acknowledges, however, that the 
surface Jot is owned by a private entity (West One Bank) and that the current customer parking 
must be accommodated elsewhere should the site be more intensively developed. The CCDC 
will continue to strive to achieve the objectives of the Framework Master Plan and work with 
West One to create a higher urban density for the site. 

BJock 22 Development 
· The CCDC has identified the appropriate Block 22 development to be a high quality, full 

service, convention center headquarters hotel with 250 or more rooms/suites and sufficient 
meeting room/ballroom space to complement convention, meeting, and exlnoition activities at 
the adjacent Boise Centre on the Grove. The CCDC further encourages additional uses on the 
site to maximize development density and increase the ability of the downtown core to attract 
customers and visitors. Such additional uses include, but are not limited to, any and all uses 
allowed or conditionally allowed under the C-5 zoning classification of the Boise City Zoning 
Ordinance. The actual use will be depend on various market factors and the ability to achieve 
objectives contained within the Urban Renewal Plan and Framework Master Plan. The CCDC 
reaffirms its long-held position that a full service, first class hotel adjacent to the convention 
center is paramount to assure continued viability of the convention center and to create the 
necessary activity to assist retail development in the project area. With regar~ to design, special 
attention should be paid to the development's interface with The Grove and the South Grove 
extension to ensure that a pedestrian intensive edge is created. 

Del'tlopnem Stneeu • 1! 
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Convention Center Expansion 
· ·· The DD.A with the Greater Boise Auditorium District ("GBAD") acknowledged the (-.. 
potential for Boise Centre expansion and identified three options for it to occur. A single ;,__ -' 

_ expansion scenario has been assumed for parking planning putposes which draws upon 
components of the defin~ options: 

• An 11,000 sq. ft. additional meeting room space level atop tbe southerly portion of 
the existing facility on Block 21; and 

• A 33,000 sq. ft. exlu"bition hall south of Front Street on the railroad property, with 
a 5,000 sq. ft. retail footprint along the Eighth Street frontage. 

With the proposed event center project on the Hotel Block_, it may be possible to fully 
accommodate future exJn"bition hall needs, freeing up additional property on the Foster Block 
for other purposes. This scenario has been assumed for the parking calculations in Section IV, 
however, the ultimate selection of an appropriate Boise Centre expansion option will be 
determined by GBAD. 

Development~• 16 
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TABLE 5 - COMPLETED AND ADDMONAL DEVELOPMENT ACTIVITY 
ANTICIPATED NORIB AND SOUTH OF MAIN STREET 

RETAIL OFFICE RESIDENTIAL CONVENTION HOTEL 
GSF GSF DU GSF RM - --- --

NORTH OF MAIN 

Bon·Bfock 79,000 0 0 0 0 

Mode Block 82,000 36,000 0 0 0 

Fldelily Block 36,000 168,000 49 0 0 

Eas1man Block 49,000 73,000 75 0 0 

Egyptian _l:,.l~ck 79,000 111,000 32 0 0 

SUBTOTAL I s2s,ooo 
-

388,000 156 0 0 -- ------ --
SOUTI-1 OF MAIN --- ----

One Capital Center Block 0 220,000 0 0 0 

AC Block ! 10,000 174,000 0 0 0 

West One Block 10,000 266,000 0 0 0 

statehouse Inn Block 7,000 0 0 3,000 107 

Convention Center Block I 1,000 0 0 97,000 0 

Hotel Block 16,000 0 0 51,000" 250 

Fester Block 5,000 0 0 0 0 

--~~TAL I - --- - --
49,000 660,000 0 151,000 357 

, __ ---- - --
TOTAL 331,000 1,062,000 156 151,000 357 

-CC.nverts to 5,000 seat arena 

Dnel.opmm Strmv • 17 
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:W. PARKING NEEDS AND RECOM1\1ENDED SUPPLY 

This section calculates the estimated parking demand based upon the existing and projected 
land use assumptions of -Sections Il and ID. It further identifies a reconnnended parking 
program to meet the projected demand both north and south of Main Street. 

A; Nrn«iJ><)JfMAiN ~, 

Table S identifies the block by block projections of land use for the five blocks north of 
Main Street. The existing occupied space includes 282,000 sq. ft. of retail, 2481000 sq. ft. of 
office, and 81 residential dwelling units. With the anticipated projects, projected land use north 
of Main is intensified to 325,000 sq. ft. of ret.ai,l, 388,000 square feet of office, and 156 
residential dwelling units. As identified in Section II, these increases are based upon an assumed 
renovation of the Simplot, McCarty, and Union Block buildings, a new mixed use project on 
the Eastman Site, and vertical expansion atop Capitol Terrace. They do not assume a major 
development on the Mode Block, nor development of the Price lot. 

Table 6 calculates the land use assumptions to factors of parking demand to determine 
required parking. This number is then reduced by the existing and anticipated supply to identify 
net demand. 

. The results of the calculation indicate that supply and demand totals are very close north 
of Main, assuming full development adjusted by an eighty-five percent (85%) occupancy rate. c·-\ 
(Obviously a great deal of interchange takes place between the land uses and parking facilities --1 

within the north of Main area, and the land uses and parking facilities on adjacent blocks. For 
purposed of this planning exercise, this exchange is assumed to be equal.) 

B. soum OF MA.IN 

Table 7 identifies the land use assumptions and projected parking supply and demand on 
the seven block area south of Main Street. South of Main parking requirements assume 
additional development of several projects that increase the demand: 

• Increase in rooms at Statehouse hm 
• Development of retail strucmre on West One site 
• Convention center expansion north and south of Front Street; and 
e A new hotel/event center facility on Block 22 

Table 7 identifies an increased demand of 350 spaces from anticipated activities; yet the 
parking supply is reduced by 122 spaces due in large part to the loss of the Block 22 surface lot. 
As a result, the anticipated net demand is calculated at 307 spaces over supply. It must be 
acknowledged, however, that this figure assumes that all descn'bed development occurs and does 
not consider the space-saving advantages of shared parking. Nevertheless1 the calculation points 

Development Slra!egy • 18 c .. 
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qat the need for an additional parking structure south of Main when further development occurs. 
An appropriate location has not been determined at this time, but consideration should be given 
to tbe overflow parking demands within the south of Main area, the parking needs of the 8th 
Street Marketplace, and the future parking demand associated with potential development along 
the l3roadway-Chinden corridor. Additional consideration should be given to an interim parking 

· program that will offset the loss of Block 22 parking before a new garage can be built. Vacant 
. lots along $.e_ Broadway-Chinden corridor should be considered for this purpose. 
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TABLE 6 .. PARKING SUPPLY AND DEMAND NORTH OF MAIN STREEI' 

EXISTING DEMAND SPACES 
C: 

Retail 282,000 sq. ft. lC 2.7.spaces per 1,000 sq. ft. 761 

Office 248,000 5q. fL ic 2.0 spaces per 1,000 sq. ft. 496 

Resldentlal 81 units x !:,~paces per unit 81 
' ---...----~--

TOTAL DEMAND 1,338 
. -

ADJUSTED DEMAND 1,338 spar.es x_:!5 occupancy 1,137 - --
EXISTING SUPPLY --- ... _. _____ 

-· 134 
On-street and Slllface Lots 

Bannock Garage 223 

Capltol Terrace Garage 496 

Idaho BuDdlng Garage 60 

Key Flnanclal Center Garage 141 

Eastman Gs~~--- 404 -
TOTAL SUPPLY 1,317 -- -----

EXISTING ADJUSTED NET DEMAND 

1,137 8Pll..,:8.!:..!:!17 spaces 
(1B0) 

-- -
EXISTING AND ANTICIPA~D DEMf,ND SPACE~---·----·------

Retafl 326,000 sq, ft. X 2.7 spaces per 1,000 sq, fl. 878 

Office 388,000 sq. ft. x 2.0 spaces per 1,000 sq. ft. 776 

~~,!_, ___ _...__1s_s_u_n1ts_x 1.ospa,_ces ___ pe_r_un_1t _____ , _____ -t-- 155 -
TOTAL DEMAND 1,810 

1,810 spaces x .85 occupancy 1-------------------·-------------·------; ADJUSTED DEMAND - __ !,539 
EXISTING AND ANTICIPATED SUPPLY ---·-------------------·--1 On-met and Surface Lots 

134 

Bannock Garage 223 

Capitol Terrace Garage 496 

Idaho BuDdlng Garage 60 

Key Financial Center Garage 141 

Easiman Garage 404 

Eastman SIie i----·---·-------------------·-----------75 

TOTAL SUPPLY 1,533 

EXISTING AND ANTICIPATED ADJUSTED NET DEMAND 
e 

1,559 aoaces - 1 533 &oaces 

Dtvelopmmt Slzafea • 20 
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TABLE 7 - PARKING SUPPLY AND DEMAND SOUTH OF MAJN STREET 

!------- EXISTING DEMAND _SPACES -------- --
Retail 21,000 sq. ft. X 2.7 Sllace5 Der 1,000 sq, ft, 57 

Office 660,000 sq. ft. x 2.0 spaces per 1,000 sq. ft. 1,320 

. Convention Center 86,000 sq. ft. x 1.0 spaces per 500 sq. ft. 172 

~L-- 85 rooms x 1.0 spaces P!t~-- - -~ 
TOTAL DEMAND 1,634 

ADJUSTED DEMAND 1,634 gp;cea ~5 0.:;!!e:ncy ··- 1,389 -----1----------~----- EXISTI~~!!!:Y,_-
On-street end Surface Lots 

191 

Grove Street Garage 648 

Nlnlh Street Garage 199 

West One Gmge 240 

Block 22 lot 220 

Front Street lot 85 - ------- ------TOTAL SUPPLY -- 1,481 --
EXISTING ADJUSTED NET DEMAND 

1,389 spaces - 1,481 spaces 
(92) ---

EXISTING AND ANTICIPATED DEMAND SPACES ------
Retllll 49,000 sq. ft. x 2.7 spaces per 1,000 sq. ft. 132 

Office 660,000 sq, ft. x 2.0 spaces oer 1,000 SQ. 1l. 1,320 

Conven1!0n Center 151,000 sq, ft. x 1.0 spaces per 500 sq. fl 302 

Hotel S57 roo~(! Se!ces per unit 357 

TOTAL DEMAND 2,111 

ADJUSTED DE~. 2,111 spaces x .85 ~ncy . 1,794 ----... ---- EXISTING AND ANTICIPATED SUPPLY ---__ .,... 
89 

On-street and Surface lots 

Grove Street Garage 546 

Ninth Street Garage 199 

West One Garage 240 

Hotel Garage 200 

Front Street Lot 85 - - - . 
TOTAL SUPP~y__ - 1,359 ----

EXISTING AND ANTICIPATED ADJUSTED NET DEMAND 

1 7Ad snaces • 1 .359 s0aces 
435 

Dmlopmmt Stzm111 • 21 
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COMPLETED DEVELOPMENT ACTIVITIES 
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MAP 2 

ADDITIONAL DEVELOPMENT ACTIVITIES 
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Petitioner, Greater Boise Auditorium District (the "District"), submits this Memorandum 

in Reply to Respondent's Brief in Opposition to Memorandum in Support of Petition for Judicial 

Confirmation filed on February 13, 2015 (the "Response"). This Reply Memorandum is 

supported by the Affidavits listed above. Unless otherwise defined, capitalized terms shall 

have the same meaning as set forth in Petitioner's Memorandum in Support of Petition for 

Judicial Confirmation (the "Memorandum in Support') previously filed herein. 

I. ARGUMENT 

A. Respondent misconstrues and mischaracterizes the issues before the Court. 

Throughout his Response, Respondent repeatedly references the purported "interrelated 

and interdependent" nature of the Project Documents. See Response, p. 4, 5, 6, 11, 12, & 15. 

Respondent's contentions in this regard are fundamentally incorrect. As an initial matter, 

Respondent confuses his terms. The "Project" referred to § 1.5 and defined in § 2 of the Gardner 

MDA refers to the construction of both the Clearwater Building and the Centre Building as well 

as convention center facilities in both buildings. Response, Exhibit 1, Gardner MDA §§ 1.1.1, 

1.4, 1.5 & 2. Thus, the term is much broader, and significantly distinct from, the "Financed 

Project" term defined in the Development Agreement and Lease Agreement which relates only 

to financing the purchase of certain convention center facilities located in the Centre Building. 

Similarly, the Clearwater "Lease Agreement" and "Option to Purchase" included within the 

definition of the "Project Documents" relate to the "Meeting Room Facilities" to be built in the 

Clearwater Building, not the convention center facilities in the Centre Building which equate to 

the Financed Project. The "Project Documents" do not include the Lease Agreement for the 

Financed Project that is the subject of this judicial confirmation action. The language cited by 

Respondent in § 2.5 of the Gardner MDA that "[t]he Project Documents are intended to be an 

integral whole and shall be interpreted as internally consistent" has absolutely nothing to do with 
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the financing and the Lease Agreement now before the Court. Respondent's confusion in this 

regard leads him to the faulty conclusion that "the Lease [Agreement] must be construed as part 

of the 'whole Project Documentation in conjunction with the other supporting documents 

involved in the Financed Project pursuant to the MDA." Response, p. 11. 

Contrary to the assertions of Respondent, the Gardner MDA stands apart from the 

Development Agreement and Lease Agreement. In fact, the only connection between the 

documents is the recognition in the Gardner MDA that the District has the right to assign to the 

Agency the District's right to purchase the Centre Facilities. Response, Exhibit 1, Gardner MDA 

§ 2.2. Simply stated, the Gardner MDA recognizes and permits the financing with the Agency, 

but it is not tied to it. Rather, the Gardner MDA sets forth a separate purchase transaction, 

irrespective of financing. If the Court confirms the constitutionality of the Lease Agreement as 

requested by Petitioner, the District will move forward with the financing pursuant to the 

Development Agreement and the Lease Agreement. In contrast, if judicial confirmation is 

denied, the Lease Agreement will not be executed, the financing will not take place and the 

District will continue to move forward with the direct purchase of the Centre Facilities pursuant 

to the Gardner MDA. The respective treatment and allocation of the District's cash deposits 

under§ 3.1.1 of the Gardner MDA reflects and supports this dichotomy. By tying the Gardner 

MDA to the financing documents, Respondent has erroneously connected two transactions that 

are in fact separate. 

This reality becomes readily apparent in Respondent's discussion of the Joint Obligations 

of the District and the Developer under § 3.3.2 of the Gardner MDA. Again, Respondent 

incorrectly attempts to tie the provisions of the Gardner MDA to the District's obligations under 

the Lease Agreement. In so doing, Respondent fails to identify that the "Lender" referred to § 

3.3.2 of the Gardner MDA is the construction lender(s) to the Developer. It logically follows 
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that the construction lender is entitled to "a security interest in the Property, the Project and the 

Buildings." Response, Exhibit 1, Gardner MDA §§ 3.2.2. Thus, the provisions of§ 3.3.2 of the 

Gardner MDA are simply a recognition of construction loan priority until the time of purchase. 

Once the property is purchased, the Financed Project is released from the construction loan. 

Accordingly, once the Financed Project is purchased by the Agency, the construction lender's 

priority security interest goes away and Wells Fargo, as the Note holder, will acquire a first lien 

position as required by the Term Sheet. Moreover, the construction lender's ability to impose 

additional obligations under § 3.3.2 of the Gardner MDA applies to the "Project Documents" 

which, as discussed above, do not include the Lease Agreement. For the foregoing reasons, § 

3.3.2 of the Gardner MDA does not create an "indefinite, open-ended liability" as claimed by 

Respondent. See Response, p. 14. 

B. The Lease Agreement does not constitute a prohibited indebtedness or liability 
under Article VIII, § 3 of the Idaho Constitution. 

1. Respondent's reliance on Feil v. City of Coeur d'Alene is misplaced. 

Respondent spends much of his Response, focusing on the "Feil Standard," a term of his 

own invention and a reference to the decision of the Idaho Supreme Court in Feil v. City of 

Coeur d'Alene, 23 Idaho 32, 129 P. 643, 648-649 (1912). Specifically, Respondent is referring 

to the Feil Court's "narrow interpretation and strict application of Article VIII, § 3 of the Idaho 

Constitution." Response, p. 7. Importantly, the Idaho Supreme Court has not, in Feil or in any 

other decision, addressed whether an annual appropriation lease is a debt or liability under 

Article VIII, § 3. Rather, the Court's holding in Feil is a rejection of the "special fund" doctrine, 

which has been summarized by the Idaho Supreme Court as a holding that "a municipality does 

not contract indebtedness or incur liability, within the constitutional limitation, by undertaking an 

obligation which is to be paid out of a special fund consisting entirely of revenue or income from 
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the property purchased or constructed."1 Asson v. City of Burley, 105 Idaho 432, 438, 670 P.2d 

839, 845 (1983); Feil, 23 Idaho at 36-42, 129 P. at 644-646. The Feil decision does not govern 

the outcome of this action and, therefore, Respondent's assertion of res judicata is misplaced2. 

The Court's decision in Feil is most notable for its holding distinguishing between the 

term "indebtedness" and the term "liability" as used in Article VIII, § 3, determining that "the 

word 'liability' ... is a much more sweeping and comprehensive term than the word 

'indebtedness."' Feil, 23 Idaho at 50, 129 P. at 649. The Court's distinction between the terms 

was a reaction to the language employed by analogous constitutional provisions from other 

states; which provisions did not include the term "liability" in addition to the term 

"indebtedness." See Feil, 23 Idaho at 48, 129 P. at 648-649. It was not a rejection of judicial 

guidance from other courts, but simply a recognition that, at that time, Idaho's constitutional 

provision was distinguishable. This reality has since changed and Idaho is no longer "unique" as 

asserted by Respondent. See Response, p. 9. For example, California has nearly identical 

constitutional language3 to Idaho and serves as an excellent source of non-binding precedent for 

the annual appropriation lease structure now before this Court. 

1 

2 

3 

Feil no longer prevents application of the special fund exception because that exception has been 
made a part of Idaho law by way of amendments to Article VIII, § 3. See, Idaho Water Resource 
Board v. Kramer, 97 Idaho 535, 548 P.2d 35 (1976). 

In the Fourth District, Judge Woodland upheld a non-appropriation lease to finance the Ada County 
courthouse, finding a lease subject to annual appropriation does not violate Article VIII, § 3. See Ada 
Co. Property Owners Assn., Inc. v. County of Ada, Case No. CV-OC-9804773D (4th Dist. 
August 25, 1999) attached as Ex. E to the Memorandum in Support. 

Article XVI, Section 18 (formerly Article XI, Section 18) of California's Constitution provides, in 
pertinent part: "No county, city, town, township, board of education, or school district, shall incur 
any indebtedness or liability in any manner or for any purpose exceeding in any year the income and 
revenue provided for such year, without the assent of two-thirds of the voters of the public entity 
voting at an election to be held for that purpose ... ". 
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Additionally, Respondent cannot cherry-pick the Court's holding in Feil and ignore the 

Court's subsequent holdings supporting the District's contention that the Lease Agreement is not 

an indebtedness or liability prohibited under Article VIII, § 3 because the District has not 

incurred and will not incur any obligation beyond its current fiscal year. See Memorandum in 

Support, p. 14-15. Although the Idaho Supreme Court has not yet been confronted with a lease 

containing an annual non-appropriation clause, the Court has held that where a proposed plan 

does not bind future governments, or obligates only current appropriations, no prohibited "debt 

or liability" is created. Lyons v. Bottolfsen, 61 Idaho 281, 287, 101 P.2d 1, 6-7 (1940). See also 

Foster's, Inc. v. Boise City, 63 Idaho 201, 204, 118 P.2d 721, 724 (1941) (where no debt or 

liability was created except a provision for payment during the fiscal year for which it was 

incurred, the transaction did not violate the constitution). Thus, only an obligation that purports 

to bind the obligor beyond the current fiscal year's revenues will be considered a debt or liability 

incurred in violation of Article VIII, § 3. 

Nor is it reasonable for Respondent to suggest that the Lease Agreement, which allows 

the District to walk away without obligation at the end of each fiscal year, is the functional 

equivalent of a long-term purchase agreement or a long-term mortgage. See Response, p.15-16. 

The determinative inquiry is not the extent to which the Lease Agreement resembles an 

installment purchase contract, but the fact that the District's liability in future years is contingent 

upon receipt of some additional, contemporaneous consideration such as ongoing use and 

occupancy of the Financed Project. See Rider v. City of San Diego, 959 P.2d 347, 355 (Cal. 

1998); see also Memorandum in Support, p. 18-19. 

Moreover, Respondent's insinuation that the Court's holding in Koch v. Canyon County 

somehow renders the annual appropriation structure of the Lease Agreement to be 

constitutionally invalid is without merit. See Response, p. 15. Respondent's citation of Koch on 
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p. 15 of his Response ignores the context of the Court's statements; which was a determination 

of taxpayer standing to challenge a lease agreement entered into by the county. The portion of 
I 

the Court's decision cited by Respondent dealt with congressional "appropriations" under 

Congress' taxing and spending power, not annual appropriations under a lease agreement and did 

not extend beyond the issue of standing. See Koch, 145 Idaho 158, 162, 177 P.3d 372, 376 

(2008). In any event, the Idaho Constitution on its face does not prohibit the District from 

making appropriations or incurring debts or liabilities that are not in excess of the District's 

revenue and income for that year. 

The Lease Agreement has been structured to comply with Article VID, § 3, not to evade 

it. Simply stated, the District is not bound under the Lease Agreement beyond its current fiscal 

year. Respondent himself effectively concedes that the Lease Agreement does not constitute a 

prohibited indebtedness or obligation under Article VITI, § 3, stating: "[e]ach new Lease has no 

binding effect beyond the current calendar year and if, not renewed, it terminates the right to 

renew, and, as the Lease itself provides: 'no provision of the Lease shall survive termination."' 

Response, p. 16 (emphasis added). 

2. Neither the Gardner MDA nor the Purchase Agreement violates Article VIII, 
§ 3. 

It is not before the Court whether the Gardner MDA or the Purchase Agreement 

constitutes a debt or liability under Article VID, § 3. The District only seeks a determination as 

to the constitutionality of the Lease Agreement. Nonetheless, neither the Gardner MDA nor the 

Purchase Agreement violates Article VID, § 3. 

No indebtedness or liability has occurred in violation of Article VITI, § 3 because the 

District, at the time it entered into the Gardner MDA, had sufficient funds on hand to meet the 

obligation. It is well-settled that "[i]f at the time the obligation is created, there is money in the 
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treasury sufficient to meet a liability, and which can be applied to it when due, no indebtedness is 

incurred." 15 McQuillin Mun. Corp.§ 41:19 (3d ed.). 

Thus, if when a city makes a contract, for a filtration plant for example, it 
has on hand funds available, that is, sufficient in amount to meet its 
obligations under the contract as they mature, obviously no indebtedness is 
created. It is a cash transaction. 

Id. (emphasis added); see also Carruth v. City of Madera, 233 Cal. App. 2d 688, 695 (1965) 

(holding that a city's contract to install water facilities for a new subdivision did not violate the 

California Constitution when there were sufficient general funds of the city to meet the 

obligation both in the year the contract was made and the year when performance was 

demanded). Taking the analysis a step further, courts have found that, in addition to cash on 

hand, amounts to be levied and collected during the year in which the liability is incurred must 

also be considered in determining whether a constitutional violation has occurred. See Rawls v. 

City oj Jonesboro, 212 Ga. 734, 736 95 S.E. 2d 657, 658-659 (1956). The Idaho Supreme Court 

subscribes to this reasoning, holding that, under Article VIII, § 3, a municipality may anticipate 

both ~he income and revenue provided for it for such year and incur debts or liabilities which can 

be met and discharged out of the aggregate income and revenue for that year, but has no right to 

anticipate income or revenue for more than the current year. See Feil, 23 Idaho at 45, 129 P. at 

647. 

Thus, the general funds of the District available to meet the obligations of the District 

consist not just of cash on hand at the time the obligation is incurred, but also of the Room Tax 

collections to be received during the fiscal year. General availability is sufficient and no 

specified commitment of the general funds is required as suggested by Respondent. See 15 

McQuillin Mun. Corp. § 41:19 (3d ed.); see also Carruth, 233 Cal. App. 2d at 695. Regardless, 

the District has in fact committed funds sufficient to cover the estimated purchase price of the 

Centre Facilities. Supplemental Affidavit of Patrick Rice in Support of Petition for Judicial 
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Confirmation, <I[ 6, Exhibit A - Resolution (herein "Supp. Rice Affidavit"). Additionally, at the 

time the District entered into the Gardner MDA in November 2014, it had sufficient amounts 

available in its general account to purchase the Centre Facilities.4 Id. Moreover, the District 

anticipates annual receipts from the Room Tax to be approximately $4,889,858 in fiscal year 

2015, which funds shall be available to meet the obligations of the District, including any 

potential annualized payments under the Clearwater Lease referenced by Respondent in his 

Response.5 Response, p. 14. 

By reason of the foregoing, the District, by its execution of the Gardner MDA, has not 

created any indebtedness or liability in violation of Article VIII, § 3. 

C. The Agency has the authority to enter into and enforce the Lease Agreement. 

Before addressing Respondent's arguments concerning the Agency's authority, the 

District directs the Court's attention to the decision of Judge Woodland in Ada Co. Property 

Owners Assn., Inc. v. County of Ada, Case No. CV-OC-9804773D (4th Dist. August 25, 1999) 

attached as Exhibit E to Petitioner's Memorandum in Support. While not specifically addressed 

in the Court's decision, the same issues were present and the Court upheld the constitutionality 

of a non-appropriation lease to finance the Ada County Courthouse. More particularly, the bonds 

issued for the Ada County Courthouse project extended for a term beyond the termination date of 

the River Street-Myrtle Street Urban Renewal Plan as did the potential renewal terms under a 

non-appropriation lease similar to the Lease Agreement at issue in this case. By finding the Ada 

4 

5 

As shown the District's unaudited balance sheet dated November 29, 2014, at the time of executing 
the Gardner MDA, the District had $13,000,000 committed to the expansion of its existing 
convention facilities and an additional $7,786,875 available in unassigned funds. This combined 
balance of $20,786,875 exceeds the $19,091,084 estimated purchase price of the Centre Facilities. 
Supp. Rice Affidavit, Ex. A - Resolution. 

Annual lease payments under the Clearwater Lease are estimated to be approximately $586,795; well 
below the anticipated Room Tax receipts of the District for the current fiscal year. Supp. Rice 
Affidavit, <JI: 7. 
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County Courthouse lease to be constitutional, the Court effectively validated the authority of an 

urban renewal agency to enter into an annual appropriation lease with renewals and a potential 

lease term extending beyond the termination date of the applicable urban renewal plan. 

Nonetheless, Respondent asserts that the termination of the Boise Central District 2007 

Amended and Restated Urban Renewal Plan (the "Central District Plan" or the "Plan") at the end 

of 2017 is a fatal flaw in the District's case. Response, p. 16-20. Respondent's position is without 

merit for the following reasons. 

1. The Agency's authority is not before the Court. 

The Agency's authority is not before the Court because this is not an issue that the 

District seeks to have judicially validated. Unlike the validity of the appropriation clause in the 

Lease Agreement which Wells Fargo requires to be judicially validated before it will fund a 

financing, none of the parties involved in the Financed Project is requiring an adjudication of the 

Agency's powers, and the District did not so petition. The Agency's authority to enter into the 

Lease Agreement is not before the Court. 

2. Respondent has misapplied the law relating to renewal of leases. 

Respondent's argument also fails on the merits. Respondent first contends that the 

termination of the Plan on December 31, 2017 terminates the authority of the Agency to enter 

into a renewal term of the Lease Agreement if the District chooses to make an annual renewal 

after that date. Respondent's contention is unsupported by law or fact. Respondent argues: 

"under [the] Lease provisions any renewal of the Lease constitutes a wholly new, independent 

lease." Response, p. 16. Notably, Respondent asserts this claim without any cite to the 

provisions of the Lease Agreement itself, no doubt because the Lease Agreement in fact supports 

the opposite conclusion; i.e., each renewal constitutes a continuation of the Lease Agreement 
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under the same contract and terms, for an additional one year Renewal Term. Such a 

construction is consistent with law: 

A renewal of a lease commonly imports an extension of the tenancy for a 
like term and does not create a new lease. Where the agreement of the 
parties gives the tenant the option to continue the original lease for an 
additional term, rather than the right to require a new lease, the tenant on 
exercising the option holds the premises under the original letting and not 
under the notice that he or she is exercising the option. The exercise of an 
option for an extension effects a simple prolongation of the original lease 
for a further term. 

The legal effect of the extension is to continue all the terms of the lease in 
force. 

52 C.J.S. Landlord & Tenant§ 105 (2014). "A covenant to extend or renew ordinarily imports a 

holding for the additional period on the same terms, conditions, and essential covenants as those 

contained in the original lease." 52 C.J.S. Landlord & Tenant§ 102. Thus, "in the absence of an 

express provision that a new lease is to be executed in case of renewal, the presumption is that no 

[new] lease is intended but that the lessee is to continue to hol_d under the original lease." 52 

C.J.S. Landlord & Tenant§ 101. 

Section 5 .1 of the Lease Agreement directly follows the legal precept set forth above: 

(a) This Lease is effective, and is a binding obligation of both the District 
and the Agency, as of the Effective Date. 

(b) At any time during the Initial Term and during each Renewal Term 
thereafter, the District may, in its sole discretion, renew this Lease for the 
next subsequent Renewal Term by budgeting funds to pay Rent for such 
Renewal Term and by giving Notice of Intent to Renew to the Agency. The 
Notice of Intent to Renew shall be accompanied by a certified copy of the 
resolution or other official action of the District Board adopting its budget 
which includes the expenditure of funds for Rent for the Renewal Term. 

( d) Subject to the preceding sections, this Lease may be renewed for a 
total of twenty-four (24) consecutive one-year Renewal Terms commencing 
on December 1 and ending on November 30 of each following calendar 
year. 
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Petition, Exhibit B, Lease Agreement§ 5.l(a), (b), & (d) (emphasis added). Accordingly, it is 

clear from the express language of the Lease Agreement that no new lease is to be executed 

between the parties upon the District's exercise of its sole option to renew.6 Rather, "this 

Lease," defined as the Lease Agreement, continues for the next subsequent Renewal Term. 

Moreover, under the terms of the Lease Agreement, the Agency is bound as of the 

Effective Date and continues to be bound for as long as the District renews. The Agency has no 

option to terminate the Lease Agreement except in the event of a default by the District. See 

Petition,- Exhibit B, Lease Agreement §§ 3.3, 5.1, & 10.2; Rice Affidavit, <j[ 16; Brunelle 

Affidavit, <j[ 12. Thus, once the Di.strict and the Agency execute the Lease Agreement?, which is 

anticipated to occur following completion of construction of the Financed Project in mid-2016, 

the Agency, at the sole discretion of the District, is bound for up to the entire twenty-four (24) 

year term of the Lease Agreement. It is the District, not the Agency, that has the option to renew. 

For the foregoing reasons, Respondent's argument that any "renewal" of the Lease Agreement 

constitutes a wholly new, independent lease fails absolutely. 

Lastly, it must be remembered that the Agency is not an entity subject to the provisions 

of Article VIII, § 3 of the Idaho Constitution, and the Idaho Supreme Court has confirmed the 

Agency's authority to enter into debt without seeking voter approval. See Boise Redevelopment 

Agency v. Yick Kong Corp., 94 Idaho 876, 883, 499 P.2d 575, 582 (1972). The Yick Kong 

6 

7 

Respondent arguments are founded, in part, on an unsupported and mistaken belief that the Agency 
has the ability to renew the Lease Agreement. See Response, p. 20 (stating "the Agency's authority 
to renew the Lease Agreement after termination of the Central District Plan disappears."). As 
discussed herein and expressly set forth in the Lease Agreement, the ability to renew the Lease 
Agreement rests solely with the District. 

The parties' execution of the Lease Agreement is dependent upon successful completion of these 
Judicial Confirmation Proceedings. 
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decision was recently reaffirmed in Urban Renewal Agency of City of Rexburg v. Hart, 148 

Idaho 299,222 P.3d 467 (2009).8 

3. Respondent has misinterpreted the Urban Renewal Law and the intent and 
meaning of the termination provisions of the Central District Plan. 

Respondent further asserts that the termination of Agency's revenue allocation authority 

under the Plan at the end of 2017 prevents the Agency from entering into the Lease Agreement 

prior to plan termination. In so doing, Respondent repeatedly ignores underlying facts and 

misapplies applicable law. 

a. The termination date of the Central District Plan has no effect on the 
Agency's execution of the Lease Agreement. 

Respondent sets forth four supposed hypotheticals on pages 18-19 of his Response. The 

first three hypotheticals all assume the Lease Agreement is not entered into before December 31, 

2017. The pleadings on file herein are clear that all relevant transactions are estimated to occur 

at the time of, or prior to, completion of construction in mid-2016; nearly a year and half before 

termination of the Central District Plan. See Rice Affidavit, <JI<JI 10-16. There is simply no basis 

for Respondent's suppositions that these relevant transactions may occur after December 31, 

2017. Respondent's fourth hypothetical is addressed in section 3(b) below. 

Nor does the applicable law support Respondent's position. Idaho Code § 50-2006(a) 

contemplates that the Agency as an entity continues despite the termination of an urban renewal 

plan. Although the revenue allocation authority for the Central District Plan will terminate on 

December 31, 2017, the Agency will remain in existence and will continue to operate. The 

Agency retains broad powers under Idaho Code § 50-2007, including the power to acquire real 

8 Arguably, the Agency's ability to enter into long-term debt without a vote is further supported by 
Art. Vill, § 1 of the Idaho Constitution, which provides, in pertinent part: "The debts or liabilities of 
independent public bodies corporate and politic created by law and which have no power to levy 
taxes or obligate the general fund of the state are not debts or liabilities of the state of Idaho." 
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property and to "enter into any contracts necessary to effectuate the purposes of this act." Idaho 

Code § 50-2007(c). The law does not require an existing plan in order for the Agency to enter 

into a new leases. In fact, once an agency makes the findings required in Idaho Code§ 50-2005, 

the Agency is authorized to transact business in the municipality. 

b. The Agency has the express statutory authority to retain the asset 
post-termination of the Agency's revenue allocation authority so long 
as the Agency has resources other than revenue allocation funds to 
operate and manage the asset. 

The ability of the Agency to retain ownership of assets located within the Plan area post

termination of the Agency's revenue allocation authority is set forth in Section 800 of the Plan 

and Idaho Code § 50-2905(8). Section 800 states, in pertinent part: 

Section 800 DURATION OF THIS PLAN 

Except for the nondiscrimination and nonsegregation provisions which shall 
run in perpetuity, the provisions of this Plan shall be effective, and the 
provisions of other documents formulated pursuant to this Plan may be 
made effective, for thirty (30) years from the date of adoption of this Plan 
by the City Council through December 31, 2017, which date shall be 
deemed the termination date of this Plan, except for any revenue allocation 
proceeds received in calendar year 2018. 

As allowed by Idaho Code Section 50-2905[8], the Agency may retain 
assets or revenues generated from such assets as long as the Agency 
shall have resources other than revenue allocation funds to operate and 
manage such assets. The Agency may retain ownership of the several 
parking facilities which may be constructed in the Project Area, as parking 
revenues may be sufficient to provide the resources necessary for the 
Agency to retain those assets. Similarly, the Agency may retain facilities 
which provide a lease income stream that will allow the Agency to meet 
debt service obligations, fully retire the facility debt, and provide for the 
continued operation and management of the facility. 

Supplemental Affidavit of John Brunelle in Support of Petition for Judicial Confirmation, Exhibit 

A (herein "Supp. Brunelle Affidavit") ( emphasis added). In addition, the Agency retains the right 

to manage and control its property as set forth in Section 306 of the Plan: 

Section 306 PROPERTY MANAGEMENT 
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During such time such property, if any, in the Project Area is owned by the 
Agency, such property shall be under the management and control of the 
Agency. Such property may be rented or leased by the Agency pending its 
disposition for redevelopment, and such rental or lease shall be pursuant to 
such policies as the Agency may adopt. 

Id. Accordingly, although the Central District Plan terminates on December 31, 2017, the 

Agency may retain assets and / or facilities post-termination, and continue operation, 

management and control of the same, so long as the income stream supporting such assets and / 

or facilities is not tax increment funds. See also Idaho Code§ 50-2905(8). 

Respondent's fourth hypothetical scenario, found on page 19 of Respondent's Response, 

identifies a factual situation that could potentially occur: namely, that the District fails to renew 

the Lease Agreement after December 31, 2017 and the Agency must take action with respect to 

the Financed Project. Without question, at that point the Agency would be the owner--its lessee, 

the District, having forfeited any possessory interest by terminating the Lease Agreement, and 

therefore Section 800 of the Plan and Idaho Code Section 50-2905(8) clearly apply. As discussed 

above, the Agency is not committing tax increment funds for repayment of debt service on the 

Financed Project. Accordingly, just as the Agency may retain ownership of its parking facilities 

post-termination as described in Section 800 of the Plan, it may retain ownership of the Financed 

Project. Respondent appears to concede this point, but then argues that the Agency's remedies 

as owner of the Financed Project in the event the District does not renew the Lease Agreement 

somehow do not rise to the sufficiency contemplated by Idaho Code § 50-2905(8) and Section 

800 of the Plan because "a mere annual lease does not qualify as the type of ... revenue stream . 

. . envisioned by I.C. § 50-2905(8)". Response, p. 19. Legally and factually, Respondent is 

incorrect. The sole purpose of Idaho Code § 50-2905(8) and Section 800 of the Plan is to 

underscore that tax increment not be used, not to restrict or mandate the Agency's remedies or 

actions. More importantly, under the facts of the proposed transaction, the Agency will assign 
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all of its rights to Wells Fargo under a Deed of Trust. See Petition Exhibit C, Term Sheet, p.2, 

5. In that case, the Agency will cease to be the owner, in which event § 50-2905(8) is no longer 

applicable and the Agency will absolve itself of further obligation on the Note by letting Wells 

Fargo pursue its remedies, thereby satisfying the debt retirement clause of the Plan. 

By reason of the foregoing, the arguments contained in Section 3 of Respondent's 

Response necessarily fail. 

D. The Right to Vote is not implicated here. 

Lastly, Respondent asserts that the Court must apply strict scrutiny to the Petition 

because it infringes on the right to vote. Respondent's contention is without merit. The right to 

vote is not implicated in this matter as the Lease Agreement does not constitute an indebtedness 

or liability requiring a vote pursuant to Article VIII, § 3. 

II. CONCLUSION 

Based on the foregoing, Petitioner's Memorandum in Support, and the Affidavits and 

pleadings on file herein, Petitioner requests an order confirming Petitioner's power and authority 

to enter into the Lease Agreement based on the finding that such Lease Agreement is not a debt 

or obligation under Article VIII, §3 of the Idaho Constitution. 

RESPECTFULLY SUBMITTED THisu)f day of February, 2015. 

ENNIS & HAWLEY LLP 

ic las 
Attorneys for Petitioner 
Greater Boise Auditorium District 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this7J'. day of February, 2015, I caused to be served a 
true copy of the foregoing REPLY MEMORANDUM TO RESPONDENT'S BRIEF IN 
OPPOSITION TO MEMORANDUM IN SUPPORT OF PETITION FOR JUDICIAL 
CONFIRMATION by the method indicated below, and addressed to each of the following: 

John L. Runft, Esq. 
Runft & Steele Law Offices, PLLC 
1020 W. Main St., Ste. 400 
Boise, ID 83702 

___x_ U.S. Mail, Postage Prepaid 
Hand Delivered 

__ Overnight Mail 
_.K_E-mail 
__ Telecopy 
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'· 
NO.T---:-=--::::-=-----
A.MI Vtao FIL~.M ___ _ 

MAR 2 3 2015 
CHRISTOPHER D. RICH, Clerk 

By JANINE KORSEN 
DEPUTY 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

IN THE MATTER OF: 

GREATER BOISE AUDITORIUM 
DISTRICT 

Case No. CV-OT-2014-23695 

ORDER DENYING PETITION FOR 
JUDICIAL CONFIRMATION 

The Greater Boise Auditorium District's Petition for Judicial Review (filed Dec. 19, 

2014) crune before the Court for hearing on February 25, 2015. Pursuant to Idaho Code § 7-

1308, the Court finds facts and law as identified below. 

Appearances: 

Donald Knickrehm and Adrun Christenson for Petitioner Greater Boise Auditorium 
District 
John Runft for Objector David Frazier, resident and property owner in Boise 

FINDINGS OF FACT 

The Greater Boise Auditorium District (the "District") is a governmental entity organized 

under Idaho Code § 67-4901, et seq. Because it is a governmental subdivision, it is subject to 

Art~cle VIII, § 3 of the Idaho Constitution, which reads in part, 

No county, city, board of education, or school district, or other subdivision of the 
state, shall incur any indebtedness, or liability, in any manner, or for any purpose, 
exceeding in that year, the income and revenue provided for it for such year, 
without the assent of two-thirds of the qualified electors thereof voting at an 
election to be held for that purpose, nor unless, before or at the time of incurring 
such indebtedness, provisions shall be made for the collection of an annual tax 
sufficient to pay the interest on such indebtedness as it falls due, and also to 
constitute a sinking fund for the payment of the principal thereof, within thirty 
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years from the time of contracting the same. Any indebtedness or liability 
incurred contrary to this provision shall be void. 

Idaho Const. Art. VIII, § 3. 

The District currently operates the Boise Centre, an 85,000 square foot convention center 

and public event facility located in downtown Boise. The District seeks to expand its facilities at 

the Boise Centre, and so seeks to enter into a "lease agreement to finance the acquisition of 

condominium units containing a new ballroom facility, related kitchen and ancillary facilities 

along with related soft costs and equipment."1 The anticipated cost of this expansion is 

$19,091,084.00 for, "soft costs and equipment," plus an additional $2,145,316.00 in reserves and 

financing costs, for a total of $21,236,400.2 

To accomplish this expansion, the District has engaged in a complex contract and 

financing scheme. K.C. Gardner Company, L.C. ("Gardner"), a Utah limited liability company, 

acquired title to land located to the south and to the west of the U.S. Bank building, in close 

proximity to the Boise Centre. Gardner is constructing buildings on those parcels. On Nov. 20, 

2014, the District entered a contract entitled, "Amended and Restated Master Development 

Agreement Between Greater Boise Auditorium District and KC Gardner Company, L.C."3 

(hereinafter "MDA"). The MDA does not set forth all the terms of the agreement between the 

parties for the construction and purchase of the expanded facilities, and instead contains general 

precatory language about what the parties desire to accomplish, and how it will be accomplished. 

However, there is mandatory language contained in the MDA. For example, the MDA states 

2 

2.2 Purchase and Sale Agreement. Gardner and the District shall execute and 
enter into a Purchase and Sale Agreement (the "PSA") for the Centre Facilities 
provided that Gardner shall sell to the District and the District shall purchase from 
Gardner the Centre Facilities. The PSA shall be substantially in the form attached 
hereto as Exhibit "D". The PSA shall include the right of the District to assign it 
and the right to purchase therein provided to the Capital City Development 
Corporation. 4 

Id., ,r 8. 
Id., 129. 

3 Affidavit of John L. Runft in Support of Respondent's Brief in Opposition to Memorandum in Support of 
Petition for Judicial Confirmation, filed Feb. 13, 2015, Ex. 1. 
4 Affidavit of John L. Runft in Support of Respondent's Brief in Opposition to Memorandum in Support of 
Petition for Judicial Confirmation, filed Feb. 13, 2015, Ex. 1, p. 3 (§ 2.2). 
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· This language essentially requires the District and Gardner to enter the PSA, which, as indicated, 

has been substantially drafted and negotiated. 

On Dec. 19, 2014, the District entered an Amended and Restated Development 

Agreement ("RDA") with the Urban Renewal Agency of Boise City, Idaho, a/k/a/ Capital City 

Development Corporation (the "Agency"). The Agency is an urban renewal agency organized 

and operating under Idaho Code Title 50, chps. 20 and 29. The Agency is not a governmental 

subdivision or entity, and therefore is not subject to the requirements of Article VIII, § 3 of the 

Idaho Constitution. The RDA, "amends and restates the Development Agreement entered into 

between the District and Agency dated June 9, 2014."5 It further makes clear the purchase of the 

facilities from Gardner is part of a larger project which includes improvements to the Grove 

Plaza between the Boise Centre and the new facilities, as well renovation to the Boise Centre 

itself, for a total anticipated cost of approximately $38,000,000.00. 

Between the RDA, the MDA, the PSA, and related documents, a fair picture can be 

obtained as to how the District, the Agency, and Gardner plan to accomplish the purchase and 

construction of the new facilities. This plan may be summarized as follows: The District and 

Gardner will enter the PSA for the construction and sale of the new facilities. The District will 

immediately (or very shortly) thereafter, assign all of its interest in the new facilities to the 

Agency, who has power to obtain financing through Wells Fargo, a commercial lender, and issue 

a promissory note and deed of trust to secure financing. Once the new facilities are completed, 

the Agency will then lease the new facilities back to the District, utilizing the annual lease 

payments to pay the principal and interest due on the promissory note. The lease, by its terms 

will last only one year, and will be renewable for a total of 24 one-year terms, in the discretion of 

the District. The District is also given the right to purchase the new facilities from the Agency at 

any time during the lease period or after the promissory note has been paid off under certain 

terms. 

On Dec. 19, 2014, the District submitted a Petition for Judicial Confirmation to the 

Court, pursuant to Idaho Code§ 7-1304. The petition does not seek judicial confirmation of the 

MDA, the RDA or the PSA, but instead seeks, "a judicial determination that the Lease 

Agreement, which obligates the Petitioner for an initial term ending on the District's November 

s Petition for Judicial Confirmation, filed Dec. 19, 2014, Ex. A (p. I). 
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. 30 fiscal year-end, and is renewable each year thereafter through appropriation, budgeting, and 

affirmative notice of the intent to renew, is a valid obligation under Article VIII, § 3 of the Idaho 

Constitution."6 This petition was accompanied by a memorandum and various affidavits.7 The 

District has stated that financing through Wells Fargo will not be obtained unless judicial 

confirmation of the proposed contract is also first obtained. 

David Frazier, a resident and property owner in Boise, and within the District, filed an 

Answer as allowed by Idaho Code § 7-1307.8 Frazier also filed responsive briefing and 

affidavits, objecting to judicial confirmation.9 

The Court notes that this is not the District's first attempt to obtain judicial confirmation 

for the lease of the new facilities. Previously, the District filed a petition for judicial confirmation 

on Jun. 11, 2014, in Ada County Case No. CV-OT-2014-11320. On Aug. 28, 2014, Judge 

Moody issued an Order Denying Petition for Judicial Confirmation. 10 In that case, the Court 

considered a very similar financing structure to what is at issue in this case. Judge Moody 

determined the proposed lease agreement violated Article VIII, § 3 of the Idaho Constitution 

because of the existence of liabilities that go beyond the one-year limitation. 11 After denying the 

Petition, the Court entered a Judgment. 12 The District then requested, and was granted, an 

enlargement of time in which to revise the financing and other agreements, provide the statutory 

notice required for a petition for judicial confirmation, and to file a Motion for Reconsideration 

6 Id., 137. 
7 See Memorandum in Support of Petition for Judicial Confirmation, filed Jan. 26, 2015; Affidavit of 
Posting, Mailing and Publishing of Notice of Public Hearing and of Posting and Publishing Notice of Filing Petition 
for Judicial Confirmation and Notice of Hearing Thereon, filed Jan. 26, 2015; Affidavit of Linda K. Armstrong, as a 
Representative of Wells Fargo Bank, N.A. Re: Petition for Judicial Confirmation, filed Jan. 26, 2015; Affidavit of 
John Brunelle in Support of Petition for Judicial Confirmation, filed Jan. 26, 2015; Affidavit of David Wali in 
Support of Petition for Judicial Confirmation, filed Jan. 26, 2015; Affidavit of Patrick Rice in Support of Petition for 
Judicial Confirmation, filed Jan. 26, 2015. 
8 Answer to Petition for Judicial Confirmation, filed Jan. 9, 2015. 
9 Respondent's Brief in Opposition to Memorandum in Support of Petition for Judicial Confirmation, filed 
Feb. 13, 2015; Affidavit of John L. Runft in Support of Respondent's Brief in Opposition to Memorandum in 
Support of Petition for Judicial Confirmation, filed Feb. 13, 2015. 
10 Order Denying Petition for Judicial Confirmation, filed Aug. 28, 2014 (Ada County Case No. CV-OT-
2014-11320). 
11 Id., pp. 14 - 15. 
12 Judgment, filed Aug. 29, 2014 (Ada County Case No. CV-OT-2014-11320). 
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· with the Court. 13 However, no motion for_reconsideration was ever filed. As stated above, the 

present action commenced on Dec. 19, 2014. 

A hearing was held Feb. 25, 2014. The Court considered the arguments presented by both 

the District and the respondent, as well as the evidence presented through affidavits. No 

additional evidence was presented at the hearing, only arguments. 

ANALYSIS AND CONCLUSIONS OF LAW 

A. Judicial Notice of CV-OT-2014-11320 Case File 

Because the issues in this case are almost identical to those previously decided by Judge 

Moody, the Court takes judicial notice, pursuant to I.R.E. 201 and Idaho Code § 9-101, of all 

documents contained in Ada County Case No. CV-OT-2014-11320. Further, the Court adopts 

the analysis presented by Judge Moody. However, as discussed below, the Court does not view 

this as merely a reconsideration of Judge Moody's prior decision, and therefore applies the 

analysis to the facts presented in this case. 

B. Petition for Judicial Confirmation 

The Idaho Legislature has determined, "An early judicial examination into and 

determination of the validity of the power of any political subdivision to issue bonds or 

obligations and execute any agreements or security instruments therefor promotes the health, 

safety and welfare of the people of the state." Idaho Code § 7-1302(1). To this end, the 

Legislature has created a method through which political subdivisions may petition the Court, 

"praying a judicial examination and determination of the validity of any bond or obligation or of 

any agreement or security instrument related thereto, of the political subdivision, whether or not 

such bond or obligation agreement has been validly exercised, or executed." Idaho Code § 7-

1304(1). Such petition may be made in the discretion of the political subdivision, and is not 

required before entering any contract. Id. Prior to filing the petition, the political subdivision 

must hold a public hearing regarding adopting a resolution to file the petition, and is required to 

give notice prior to the hearing. Idaho Code§ 7-1304(3). 

There is no Idaho caselaw interpreting Idaho Code§ 7-1304, and therefore the applicable 

legal standard has never been identified by an appellate court. However, statutory law states 

13 Motion for Enlargement of Time for Filing Motion for Reconsideration and for Filing Motion for Leave to 
Amend Petition, filed Sep. 12, 2014 (Ada County Case No. CV-OT-2014-11320); Order Enlarging Time for Petition 
to File Motion for Reconsideration and Motion for Leave to Amend Petition, filed Sep. 18, 2014 (Ada County Case 
No. CV-OT-2014-11320). 
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. upon filing of a valid petition, the Court, "shall examine into and determine all matters and 

things affecting each question submitted, shall make such findings with reference thereto and 

render such judgment and decree thereon as the case warrants." Idaho Code§ 7-1308(1). Further, 

the judicial confirmation law tasks the Court with determining the validity of any agreement. 

Idaho Code§ 7-1304(1). "An illegal contract is one that rests on illegal consideration consisting 

of any act or forbearance which is contrary to law or public policy, and such a contract is illegal 

and unenforceable." Taylor v. AJA Servs. Corp., 151 Idaho 552, 564, 261 P.3d 829, 841 (2011). 

"Whether a contract is illegal is a question of law for the court to determine from all the facts and 

circumstances of each case." Trees v. Kersey, 138 Idaho 3, 6, 56 P.3d 765, 768 (2002). 

C. Notice Requirements 

No objection has been presented by any party regarding the notice requirements of Idaho 

Code§§ 7-1304(3) and 7-1306. The Court is satisfied that sufficient notice was given as required 

by Idaho Code § 7-1306(3), and therefore the Court has jurisdiction to hear this matter. 

D. The Lease Agreement 

The Court is tasked with only one question in this case: is the proposed lease/purchase 

agreement between the District and Agency valid? The District and the respondent present 

arguments regarding the validity of the MDA, the RDA, and the PSA, but those contracts are not 

currently before the Court. For right or for wrong, the MDA and RDA have already been 

executed, and. whether they are valid is a question that must be answered, if at all, through 

separate challenges. Idaho Code § 7-1304(1) only requires the Court to consider the issues put 

before it by the political subdivision. 

That being said, the Court can consider the context surrounding the contract to help the 

Court determine whether the contract itself is valid. The Court has set forth, above, the structure 

through which the District seeks to accomplish its goal, and the lease agreement is simply the 

final link in the chain. In summary, the end goal of this mire of complexity is for the District to 

end up with title to the new facilities, having spent over $20,000,000.00 over a period oftwenty

five years without offering the qualified voters within the District the opportunity to vote on such 

issue. The District makes no qualms that its purpose is to avoid a vote on the issue. 

Though Feil v. City of Coeur d'Alene, 23 Idaho 32, 129 P. 643 (1912) specifically 
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. addresses the common fund doctrine ( and was later superseded through amendments to Article 

VIII,§ 3 of the Idaho Constitution14), it still contains relevant language. 

[T]he framers of our Constitution employed more sweeping and prohibitive 
language in framing section 3 of article 8, and pronounced a more positive 
prohibition against excessive indebtedness, than is to be found in any other 
Constitution to which our attention has been directed. It says: "No. * * * city * * * 
shall incur any indebtedness, or liability in any manner, or for any purpose, 
exceeding in that year the income and revenue provided for it for such year, 
without the assent of two-thirds of the qualified electors thereof," etc. The 
Constitution not only prohibits incurring any indebtedness, but it also prohibits 
incurring any liability "in any manner or for any purpose," exceeding the yearly 
income and revenue. In this connection, it should also be observed that it not 
merely prohibits incurring any indebtedness or liability exceeding the revenue of 
the current year, but it also prohibits incurring any indebtedness or liability 
exceeding the income and revenue provided for such year. 

The framers of our Constitution were not content to say that no city shall incur 
any indebtedness "in any manner or for any purpose," but they rather preferred to 
say that no city shall incur any indebtedness or liability in any manner, or for any 

.purpose. It must be clear to the ordinary mind, on reading this language, that the 
framers of the Constitution meant to cover all kinds and character of debts and 
obligations for which a city may become bound, and to preclude circuitous and 
evasive methods of incurring debts and obligations to be met by the city or its 
inhabitants. 

Feil, 23 Idaho 32, 129 P. at 649. The District argues the lease agreement does not create a debt or 

liability beyond one year because of the particular language which it demanded be included in 

the lease. Indeed, the language of the proposed lease does give the District some fairly unusual 

contractual rights. § 5.l(a) provides that the lease commences as soon as the new facilities are 

finished, and ends on the Nov. 30 following the commencement (regardless of how long that 

period is). 15 Such period of time is the whole length of the lease. After that initial period, the 

District may, "in its sole discretion," renew the lease for another period lasting from Dec. 1, to 

Nov. 30 of the following year. 16 The District may renew up to twenty-four times. 17 These 

provisions amount to a nonappropriation clause, allowing the District to back out of the contract 

at any time the District does not appropriate money for the lease for the upcoming year. While 

14 

IS 

16 

17 

Asson v. City of Burley, 105 Idaho 432,439,670 P.2d 839,846 (1983). 
Petition for Judicial Confirmation, filed Dec. 19, 2014, Ex. B (§ 5.l(a)). 
Id., Ex. B (§ 5.l(b) and (d)). 
Id., Ex. B (§ 5.l(d)). 
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. this could superficially be seen as a method to avoid any liability that lasts beyond a year, there 

are several problems with this argument. 

The lease agreement does not address an issue which affects the liabilities of the District: 

namely, what happens if, for some reason, the entire financing structure fails and a lawsuit 

occurs? Contrary to the situation in the CV -OT-2014-113 20 case, there is now a very identifiable 

third p~ who has an interest in the lease agreement: Wells Fargo. The proposed lease 

agreement tries to remedy this situation by stating 

This Lease is made for the sole benefit of the District and Agency, and no other 
person or persons shall have rights or remedies hereunder except to the extent 
specifically provided herein and in the Note Purchase Agreement. The District 
and the Agency shall owe no duty to any claimant for labor performed or material 
furnished with respect to the Financed Project. 18 

This language shows intent by the District and Agency to limit duties and obligations owed 

under the lease to only the District and Agency. Further, there is no signature line on the lease 

agreement for Wells Fargo, nor do the notices sections of the agreement provide notice be sent to 

Wells Fargo. 19 Thus, Wells Fargo cannot be argued to be a party to the lease agreement, and thus 

is not bound by any restrictions or limitations contained therein. 

The District points to §8.12 of the lease agreement, which states, "$100,000 of the Lease 

Contingency Fund shall be held as the sole source of payment for reasonable fees, costs, 

expenses, losses and liabilities of the Bank relating specifically to the Financed Project."20 

Similarly, the lease agreement limits Wells Fargo's liabilities upon default, stating, "In no event 

shall the District be liable in an amount greater than the Rent payable for the remainder of the 

Initial Term or the Renewal Term then in effect."21 But, since Wells Fargo is not a party to the 

lease agreement, these provisions are not binding on Wells Fargo. See, e.g. Tolley v. THI Co., 

140 Idaho 253,262, 92 P.3d 503, 512 (2004). 

It could be argued that Wells Fargo has agreed to these limitations separately, in that 

Wells Fargo has included fairly similar language in its Summary of Proposed Terms and 

Conditions.22 However, this language is also tempered by the facts that there is no proposed 

18 

19 

20 

21 

22 

Id., Ex. B (§ 8.8 (p. 15)). 
Id., Ex. B, pp. 
Id., Ex. B (§ 8.12(b) (p. 16)). 
Id., Ex. B (§ 10.2(1), (p. 19)). 
Id., Ex. C (p. 6). 
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. contract ~etween Wells Fargo and the Agency currently before the Court, and thus no agreement. 

Even if there were, Wells Fargo has retained the right to modify, "the financing and the par 

amount," in its discretion based on a number of events, including, "events occur resulting in a 

material disruption of the market. "23 If there is an unexpected disruption in the market, Wells 

Fargo has the right to modify its financing. Therefore, the $100,000 limitation against the 

District is not absolute. 

The District also contends if there is a default on the lease, 

[U]nder the facts of the proposed transaction, the Agency will assign all of its 
rights to Wells Fargo under a Deed of Trust. In that case, the Agency will cease to 
be the owner, in which event § 50-2905(8) [of the Idaho Code] is no longer 
applicable and the Agency will absolve itself of further obligation on the Note by 
letting Wells Far~o pursue its remedies, thereby satisfying the debt retirement 
clause of the Plan. 4 

If the District defaults on the lease, and the Agency has no ability to pay the debt, Wells Fargo 

will be allowed to pursue its remedies. As discussed above, the District does not establish that 

Wells Fargo will be barred from pursuing remedies against the District. While the promissory 

note will be between the Agency and Wells Fargo, the Court is not convinced there is no theory 

of law or set of facts under which Wells Fargo could not recover against the District. Several 

potential causes of action could exist under such circumstances, including both legal and 

equitable claims. The District cannot argue no liabilities will be created when it is clear many 

potential liabilities exist. 

Under Idaho law, liability means, "Responsibility; the state of one who is bound in law 

and justice to do something which may be enforced by action. This liability may arise from 

contracts, either express or implied, or in consequence of torts committed. The state of being 

bound or obliged in law or justice." Feil, 23 Idaho 32, 129 P. at 649. The District provides 

numerous other Idaho District Court decisions confirming similarly structured transactions, and 

caselaw from other states approving of similarly structured transactions.25 These cases and 

23 Id., Ex. C (p. 6). 
24 Reply Memorandum to Respondent's Brief in Opposition to Memorandum in Support of Petition for 
Judicial Confirmation, filed Feb. 20, 2015, pp. 14 - 15. 
25 Memorandum in Support of Petition for Judicial Confirmation, filed Jan. 26, 2015, Bxs. A-G and Appx. 
A. 
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. decisions are non-binding. 26 Further, some of the District Court decisions were made without 
;• 

objettion.27 The District is required to, "make a clear statement of the legal authority for the 

proposed expenditure." Idaho Code§ 7-1304(2). However, there is no precedential Idaho law on 

point regarding these types of lease/purchase agreements. The only discussion of this sort of 

situation to which the Court has been directed is contained in a concurring opinion of Justice Jim 

Jones in In re Univ. Place/Idaho Water Ctr. Project, where Justice Jones stated 

The fact of the matter is that all state contracts contain those same provisions 
because Article VIII § 1 of the Idaho Constitution prohibits the State from 
incurring multi-year indebtedness without submitting the matter to the public for a 
vote. Article VIII § 3 imposes a similar limitation on public indebtedness with 
respect to subdivisions of state government. It is a virtual impossibility to present 
every multi-year governmental contract or lease to the public for a vote. Thus, 
leases and other contracts that are intended to extend beyond one year always 
contain provisions (1) making the government's performance subject to 
availability of appropriated funds and (2) making the agreement renewable on an 
annual basis for the contemplated term. That does not necessarily mean that the 
government's contracts or leases are less worthy than those between private 
parties. 

In re Univ. Place/Idaho Water Ctr. Project, 146 Idaho 527, 547, 199 P.3d 102, 122 (2008). This 

language is not binding, nor does it specifically indicate that such nonappropriation clauses are 

legal. It merely discusses that such clauses are regularly included in governmental contracts. But 

the fact that a contract clause commonly occurs does not make the clause more or less legal. 

Finally, the Court is not convinced the lease agreement is, as a matter of law, a true lease. 

There are many circumstances under which a lease will be deemed to be a disguised security 

interest in a sale. 

The primary issue to be decided in determining whether a lease is intended as 
security is whether it is in effect a conditional sale in which the lessor retains an 
interest in the leased goods as security for the purchase price. While the inclusion 
of a purchase option in an agreement not terminable by a lessee does not, in and 
of itself, make the agreement one intended for security, the transaction is in 
substance a conditional sale where the lessee can become the owner of the leased 
property for only nominal consideration at the expiration of the lease. 

26 "If an opinion is not published, it may not be cited as authority or precedent in any court." ID RS.CT. OP. 
RULES Rule 15. Because District Court cases are not published, they are not precedent. 
27 See Memorandum in Support of Petition for Judicial Confirmation, filed Jan. 26, 2015, Exs. B, C, and D. 
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That a lessee has acquired equity in leased property is important in proving that a 
transaction is a disguised sale, rather than a true lease, since it suggests that the 
lessor did not expect the return of the leased goods. 

68A Am: Jur. 2d Secured Transactions § 92. See also 67 Am. Jur. 2d Sales § 28 ("The substance 

of the transaction generally prevails over the form, and designing a sale to appear in form as a 

lease does not alter the true nature of the transaction."). Idaho subscribes to this principal. See 

Transp. Equip. Rentals, Inc. v. Ivie, 96 Idaho 223, 225, 526 P.2d 828, 830 (1974) (Bakes, J., 

dissenting, stating, "The name which the parties attach to their financial transaction is not 

controlling in determining whether or not it is a true lease or a financing arrangement."); Excel 

Leasing Co. v. Christensen, 115 Idaho 708, 710, 769 P.2d 585, 587 (Ct. App. 1989); W.L. Scott, 

Inc. v. Madras Aerotech, Inc., 103 Idaho 736, 740, 653 P.2d 791, 795 (1982). Bankruptcy law 

also engages in similar analyses. 9C Am. Jur. 2d Bankruptcy§ 2669. And it is relevant for tax 

law. See 67B Am. Jur. 2d Sales and Use Taxes§ 85. The facts of this case strongly suggest the 

lease between the Agency and the District is not a true lease. The District has the right to 

purchase the new facilities from the Agency for the amount of the promissory note, various bank 

fees, and $10.28 If the note is already fully paid off, whether through the District utilizing all 

twenty-four yearly renewals or some other method, the District can purchase the new facilities 

by reimbursing the Agency for any unpaid fees and expenses, and by paying an additional $10.29 

For prop~rty with a purchase price of approximately $20,000,000.00, these amounts are clearly 

nominal. The Agency is retaining essentially no value in the property once the lease is 

completed. 

This raises the question of whether the lease transaction is in fact an equitable mortgage 

to which the District is a party. Idaho has long recognized the principle of equitable mortgages. 

See Dickens v. Heston, 53 Idaho 91, 21 P.2d 905, 908 (1933). Leases with options to purchase 

can act as equitable mortgages. 30 In this case, the financing structure requires the District to 

purchase the new facilities from Gardner, immediately transfer them to the Agency, and then 

lease them back from the Agency with the option to purchase for a nominal amount. This 

transaction ostensibly is a, "transfer of an interest in property ... made only as a security for the 

28 Petition for Judicial Confirmation, filed Dec. 19, 2014, Ex. B (§ 11.2 (p. 20)). 
29 Id., Ex. B (§ 11.3 (pp. 20 - 21)). 
30 See Tomika Investments, Inc. v. Macedonia True Vine Pentecostal Holiness Church o/God, Inc., 136 N.C. 
App. 493, 497, 524 S.E.2d 591, 594 (2000); Adrian v. McKinnie, 2002 S.D. 10, ,r 13, 639 N.W.2d 529, 534. 
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, 
• performance of another act," and is therefore a mortgage. Idaho Code § 45-904. If the lease is 

later construed as an actual or equitable mortgage, there is a corresponding liability. 

Based on the review of the applicable law and the facts of this case, the Court determines 

the lease agreement does hot comport with the requirements of Article VIII, § 3 of the Idaho 

Constitution. The lease, as formulated, subjects the District to significant liabilities beyond the 

year in which the contract is incurred. The District argues that such liability is not beyond the 

income and revenue provided for it for a given year, because the District currently has sufficient 

funds and anticipated income to cover the entire expense of the new facilities and lease 

agreement. The District even has adopted a resolution committing available general funds for 

2015 to cover the purchase price of the new facilities.31 However, this argument is fleeting: if the 

money is dedicated but not actually used in 2015, there is no guarantee that it will be available 

for the renewal of the lease in 2016, 201 7, or beyond. The District may either use the funds to 

pay for the new facilities up front, or it may submit the long term liabilities to the qualified 

voters of the District. But the Court will not confirm the lease agreement as currently presented 

to the Court. 

CONCLUSION 

Based on the foregoing, the Petition for Judicial Confirmation (filed Dec. 19, 2014) is 

DENIED. 

ORDERED this 21 st day of March, 2015. 

L~ 
District Judge 

31 Id., Ex. A. 
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• CERTIFICATE OF MAILING 

l1d 
I hereby certify that on thisZ2L day of March, 2015, I mailed (served) a true and correct copy of 

the within instrument to: 

Donald E Knickrehm 
Attorney at Law 
601 W Bannock Street 
Boise ID 83702 

Nicholas G Miller 
Attorney at Law 
877 W Main Street Suite 1000 
Boise ID 83702-5883 

JohnLRunft 
Attorney at Law 
1020 W Main Street Suite 400 
Boise ID 83702 

CERTIFICATE OF MAILING 

CHRISTOPHER D. RICH 
Clerk of the District Court 
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APR O 6 2015 
CHRISTOPHER D. RICH, Clerk 

By JANINE KORSEN 
DEPUTY 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

IN THE MATTER OF: 

GREATER BOISE AUDITORIUM 
DISTRICT, 

Petitioner. 

) 
) Case No. CV OT 1423695 
) 
) JUDGMENT 
) 
) 
) 
) 

JUDGMENT IS EN~ERED AS FOLLOWS: it is _hereby ordered, adjudged, anc!_ decreed 

that the Petition for Judicial Confirmation is denied. 

:z.J 
DATED this~ day of April, 2015. 

By:~ 
H~on 
District Judge 

JUDGMENT, Page 1 of2 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on this (p+h day of April 2015, a t~e and correct 
copy of the foregoing JUDGMENT, was served upon opposing counsel as follows: 

Donald E. Knickrehm 
Givens Pursley LLP 
601 E. Bannock St. 
Boise, ID 83702 
F: (208) 388-1300 

Nicholas G. Miller 
S.C. Danielle Quade 
Hawley Troxell Ennis & Hawley LLP 
877 W. Main St., Suite 1000 
Boise, ID 83702-5883 
F: (208) 954-5285 

John L. Runft 
Runft & Steele Law Offices, PLLC 
1020 W. Main St. 
Suite 400 
Boise, Idaho 83702 
F. (208) 343-3246 

JUDGMENT, Page 2 of2 

~US Mail 
__ Personal Delivery 

Facsimile 
Email 

X-USMail 
__ Personal Delivery 

Facsimile 
Email 

X--USMail 
__ Personal Delivery 

Facsimile 
Email 

CHRISTOPHER D. RICH 

Clerk of the District Court 
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Christopher H. Meyer [ISB No. 4461] 

Patrick J. Miller [ISB No. 3221] 

GIVENS PURSLEY LLP 

601 W Bannock St 
POBox2720 
Boise, ID 83701-2720. 
Telephone: (208) 388-1200 
Facsimile: (208) 388-1300 

Nicholas G. Miller [ISB No. 3041] 

S.C. Danielle Quade [ISB No. 6363] 

HAWLEY TROXELL ENNIS & HAWLEY LLP 

877 W Main St, Ste 1000 
Boise, ID 83702-5883 
Telephone: (208) 344-6000 
Facsimile: (208) 954-5241 

Attorneys for Petitioner 

APR 2 4 2015 
CHRISTOPHER D. RICH, Clerk 

By SANTIAGO BARRIOS 
DEPUTY 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OFADA 

IN THE MATTER OF: 

THE GREATER BOISE AUDITORIUM 
DISTRICT, 

Petitioner. 

Case No. CV TO 1423695 

NOTICE OF APPEAL 

TO: THE RESPONDENT, DAVID R. FRAZIER, AND HIS ATTORNEYS OF THE 
FIRM RUNFT & STEELE LAW OFFICE, PLLC, 1020 W. MAIN STREET, SUITE 400, 
BOISE, IDAHO 83702, AND THE CLERK OF THE ABOVE ENTITLED COURT. 

NOTICE IS HEREBY GIVEN THAT: 

1. The above named Petitioner, Greater Boise Auditorium District (the "District"), 

as appellant appeals against the above named Respondent, David R. Frazier, to the Idaho 

NOTICE OF APPEAL 

2431677_5 / 11449-19 Page 1 of6 
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Supreme Court from the final Judgment entered on April 6, 2015, Honorable Lynn G. Norton, 

presiding. 

2. The District has a right to appeal to the Idaho Supreme Court, and the Judgment 

described in paragraph 1 above is an appealable judgment pursuant to I.A.R. 1 l(a)(l). 

3. · The District's preliminary statement of the issue on appeal is: 

• Does the District's Centre Lease (which has an initial term ending on the 

last day of the District's current fiscal year and is subject to annual 

renewal only by affirmative action of the District in the District's 

unfettered discretion and under which no other entity has recourse against 

the District or any income stream available to the District in the event the 

District chooses not to renew) satisfy the requirement in Idaho Const. art. 

VIII, § 3 that ( except for ordinary and necessary expenses or when voter 

approval is obtained) local governments may not incur debt or liability 

extending past one fiscal year? 

Pursuant to I.A.R l 7{f), the preliminary statement of issues on appeal set forth above 

shall not prevent the appellant from asserting other issues on appeal. 

4. No order has been entered sealing all or any portion of the record. 

5. (a) Is a reporter's transcript requested? Yes. 

5. (b) The District requests the preparation of the following portions of the reporter's 

transcript in both hard copy and electronic format: 

• Hearing on Petition for Judicial Review dated February 25, 2015. 

NOTICE OF APPEAL 

2431677_5 / 11449-19 Page 2 of 6 



000606

6. The District requests the following documents (including any exhibits or attachments 

thereto) to be included in the clerk's record in addition to those automatically 

included under Rule 28, I.A.R: 

(Doc 1) 

(Doc 2) 

(Doc 3) 

(Doc 4) 

(Doc 5) 

(Doc 6) 

(Doc 7) 

(Doc 8) 

(Doc 9) 

(Doc 10) 

(Doc 11) 

(Doc 12) 

(Doc 13) 

NOTICE OF APPEAL 

2431677_5/ 11449-19 

01/20/2015 

01/21/2015 

01/26/2015 

01/26/2015 

01/26/2015 

01/26/215 

01/26/2015 

01/26/2015 

02/11/2015 

02/13/2015 

02/13/2015 

02/18/2015 

02/19/2015 

Notice of Filing Petition for Judicial Confirmation and 
Notice of Hearing Thereon 

Stipulation Re Briefing Schedule 

Memorandum In Support Of Petition for Judicial 
Confirmation 

Affidavit Of Posting, Mailing & Publishing Notice of 
Filing Petition For Judicial Confirmation & Notice Of 
Hearing Thereon 

Affidavit Of Linda K. Armstrong, As a Representative of 
Wells Fargo Bank NA, Re: Petition for Judicial 
Confirmation 

Affidavit Of John Brunelle In Support Of Petition for 
Judicial Confirmation 

Affidavit Of David Wali In Support of Petition for 
Judicial Confirmation 

Affidavit Of Patrick Rice In Support of Petition for. 
Judicial Confirmation · 

Amended Stipulation Re: Briefing Schedule 

Respondent's Brief in Opposition to Memorandum in 
Support of Petition for Judicial Confirmation 

Affidavit of John L. Runft in Support of Respondent's 
Brief in Opposition to Memorandum in Support of 
Petition for Juridical Confirmation 

Errata Memorandum to Respondent's Brief 

Affidavit of Publishing of Notice of Filing Petition for 
Judicial Confirmation and Notice of Hearing 

Page 3 of 6 
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(Doc 14) 02/20/2015 

(Doc 15) 02/20/2015 

' (Doc 16) 02/20/2015 

(Doc 17) 03/23/2015 

Supplemental Affidavit of Patrick Rice in Support of 
Petition for Judicial Confirmation 

Supplemental Affidavit of John Brunelle in Support of 
Petition for Judicial Confirmation 

Reply Memorandum to Respondent's Brief in 
Opposition to Memorandum in Support of Petition for 
Judicial Confirmation 

Order Denying Petition for Judicial Confirmation 

The District also requests that the following document from In the Matter of Greater 

Boise Auditorium District, Case No. CV OT 1411320 be included in the clerk's record on appeal. 

This request is based on the fact that the District Court in the above-captioned matter took 

Judicial Notice of the record in said Case No. CV OT 1411320: 

(Doc 18) 06/09/2014 Petition for Judicial Confirmation 

Note that the Order Denying Petition for Judicial Confirmation (Aug. 28, 2014) in Case 

No. CV OT 1411320 is not separately requested here because that order is included as part of 

Doc 2 above (Exhibit A to Answer to Petition for Judicial Confirmation). 

7. The District does not request that any other documents, charts, or pictures be 

included in the record on appeal. 

8. Christopher H. Meyer, the undersigned, hereby certifies: 

a. That a copy of this notice of appeal was and/or will be, simultaneously 

with filing, served on each reporter of whom a transcript has been requested to wit: 

Penny Tardiff 
Ada County Courthouse 
200 W. Front Street 
Boise, ID 83702 

b. That the reporter has been paid the estimated fee for preparation of the 

reporter's transcript. 

NOTICE OF APPEAL 
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c. That the estimated fee for preparation of the clerk's record has been paid. 

d. That all appellate filing fees have been paid. 

e. That a copy of this notice of appeal was and/or will be, simultaneously 

with filing, served upon all other parties required pursuant to I.A.R. 20, to wit: 

• RESPONDENT DAVID R. FRAZIER 
Via his counsel: 
John L. Runft, Esq. 
Jon M. Steele, Esq. 
Runft & Steele Law Offices, PLLC 
1020 W Main St, Ste 400 
Boise, ID 83702 

DATED this 24th day of April, 2015. 

GIVENS PURSLEY LLP 

By~~~ 
Christopher H. Meyer 

NOTICE OF APPEAL 

2431677_5 / 11449-19 

Attorneys for Petitioner 
Greater Boise Auditorium District 
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• 
.. I' 1 .... 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the 24th day of April, 2015, the foregoing was filed, served, 
and copied as follows: 

Christopher D. Rich 
Clerk of the Court 
Fourth Judicial District 
Ada County 
200 W Front S 
Boise, ID 83702 

John L. Runft 
Jon M. Steele 

DOCUMENT FILED: 

SERVICE COPIES TO: 

Runft & Steele Law Offices, PLLC 
1020 W Main St, Ste 400 
Boise, ID 83 702 
jrunft@runftsteele.com 

D 
~ 
D 
D 
D 

U.S. Mail 
Hand Delivered 
Overnight Mail 
Facsimile 
E-mail 

~ U. S.Mail 
D Hand Delivered 
D Overnight Mail 
0' Facsimile 
~ E-mail 

COURTESY COPIES TO: 

Honorable Lynn G. Norton 
District Judge 
Fourth Judicial District Court 
Ada County Courthouse 
200 W Front St 
Boise, ID 83702 

NOTICE OF APPEAL 

2431677_5 / 11449-19 

D U.S. Mail 
~ Hand Delivered 
D Overnight Mail 
D Facsimile 
D E-mail 

~~~:4ih 
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JOHN L. RUNFT (ISB # 1059) 
JON M. STEELE (ISB # 1911) 

NO. ___ --::~----
FILED I J~ l'O A.M. ____ P.M . .,!:::J ..... _ _.~--

MAY 1 2 2015 
CHRISTOPHER D. RICM, Clerk 

RUNFT & STEELE LAW OFFICES, PLLC 
1020 W. Main Street, Suite 400 

By KATRINA HCJLC)gf'II 
l)Ef>Uf'r 

Boise, Idaho 83702 
Phone:(208)333-8506 
Fax: (208) 343-3246 
Email: JRunft@runftsteele.com 

Attorneys for David Frazier 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

IN THE MATTER OF: 

GREATER BOISE AUDITORIUM 
DISTRICT, 

Petitioner. 

) 
) Case No. CV OT 2014-23695 
) Supreme Court Case No. 43074 
) 
) MOTION FOR ADDITIONS TO THE 
) CLERK'S RECORD ON APPEAL 
) PURSUANT TO I.A.R. 28 AND 29 
) 
) 
) 

COME NOW Respondent David Frazier, by and through his counsel of record John L. 

Runft, and moves the Court pursuant to I.A.R. Rules 28 and 29 for an Order for Additions to the 

Clerk's Record in the above-captioned matter to include the documents identified herein below 

for the reason that Respondent believes are important to a complete presentation of the issues on 

appeal, and which counsel for Respondent anticipates relying upon or referring to in written or 

oral presentations to the Idaho Supreme Court as follows: 

(1) Whereas certain documents identified below by Respondent to be included in the Clerk's 

record by Petitioner-Appellant are included only as attachments to other documents, said 

documents are of such importance that they merit individual identification and inclusion in the 

record; and, 

MOTION FOR ADDITIONS TO THE CLERK'S RECORD ON APPEAL PURSUANT TO I.A.R. 28 
AND 29 - Page 1 

ORIGINAL 
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(2) Respondents' single exhibit, identified below, which was admitted for illustrative purposes at 

the February 25, 2015 hearing before this Court, was not requested by Petitioner-Appellant to be 

included in the Clerk's Record. 

A. Requested Additions to the Clerk's Record On Appeal: 

1. Respondent's Answer to Petition for Judicial Confirmation, filed January 

2. 

3. 

14, 2015. 

Order Denying Petition for Judicial Confirmation, filed March 23, 2015. 

Respondent's (highlighted) exhibit introduced for illustrative purposes at 

the February 25, 2015 hearing on Petitioner's Request for Judicial 

Confirmation. This was the only exhibit introduced at said hearing. 

B I certify: 

1. That the estimated fee for preparation of the additions to the clerk's record will be 

paid within the time required by rule after notice to Appellants of the amount of 

estimated fee; and, 

2. That service has been made upon all parties required to be served pursuant to Rule 20. 

Oral Argument is requested only if this Motion is opposed. 

DATED this 8th day of May, 2015. 

RUNFT & STEELE LAW OFFICES, PLLC 

A omey for Respondent David Frazier 

MOTION FOR ADDITIONS TO THE CLERK'S RE ORD ON APPEAL PURSUANT TO I.A.R. 28 
AND 29 - Page 2 
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CERTIFICATE OF SERVICE 

1\ 
The undersigned hereby certifies that on this l th day of May 2015, a true and 

correct copy of the MOTION FOR ADDITIONS TO THE CLERK'S RECORD ON 
APPEAL PURSUANT TO I.A.R. 28 AND 29 was served upon opposing counsel as 
follows: 

Donald E. Knickrehm 
Givens Pursley LLP 
601 E. Bannock St. 
Boise, ID 83702 
F: (208) 388-1300 

Nicholas G. Miller 
S.C. Danielle Quade 
Hawley Troxell Ennis & Hawley LLP 
877 W. Main St., Suite 1000 
Boise, ID 83702-5883 
F: (208) 954-5285 

___£_ U.S. Mail 
__ Personal Delivery 
_____;(_ Via Facsimile 

Via Email 

-~A'- U.S. Mail 
__ Personal Delivery 
__;{_ Via Facsimile 

Via Email 

RUNFT & STEELE LAW OFFICES, PLLC 

ttomey for Respondent David Frazier 

MOTION FOR ADDITIONS TO THE CLERK'S RECORD ON APPEAL PURSUANT TO I.A.R. 28 
AND 29 - Page 3 
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JOHN L. RUNFT (ISB # 1059) 
JON M. STEELE (ISB # 1911) 

NO·---~~--~-,r~-
FILED J 1'1 

AM. MAY 2 ;~o? 
RUNFT & STEELE LAW OFFICES, PLLC 
1020 W. Main Street, Suite 400 CHRISTOPHER D. RICH, Clerk 

By TENILLE GRANT 
DEPUTY Boise, Idaho 83 702 

Phone: (208) 333-8506 
- Fax: (208) 343-3246 

Email: JRunft@runftsteele.com 

Attorneys for David Frazier 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

IN THE MATTER OF: 

GREATER BOISE AUDITORIUM 
DISTRICT, 

Petitioner. 

) 
) Case No. CV OT 2014-23695 
) Supreme Court Case No. 43074 
) 
) MOTION FOR FURTHER ADDITIONS TO 
) THE CLERK'S RECORD ON APPEAL 
) PURSUANT TO I.A.R.19(c) AND 28(c) 
) 
) 
) 

COME NOW Respondent David Frazier, by and through his counsel of record John L. 

Runft, and moves the Court pursuant to I.A.R. Rules 19( c) and 28( c) for an Order for further 

additions· to the Clerk's Record in the above-captioned matter to include the documents 

identified herein below for the reason that Respondent believes are important to a complete 

presentation of the issues on appeal, and which counsel for Respondent anticipates relying upon,' 

or referring to, in written or oral presentations to the Idaho Supreme Court as follows: 

Respondents' exhibit consisting of multiple highlighted documents, identified below, 

which was admitted for illustrative purposes at the February 25, 2015 hearing before this Court, 

was not requested by Petitioner-Appellant to be included in the Clerk's Record. 

MOTION FOR FURTHER ADDITIONS TO THE CLERK'S RECORD ON APPEAL PURSUANT TO 
I.A.R. 28 AND 29 - Page 1 

ORIGINAL 
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Requested Further Additions to the Clerk's Record On Appeal: 

The exhibit admitted for illustrative purposes at the hearing consisting of the following 

documents containing passages highlighted in yellow utilized at argument: 

(1) Amended and Restated Master Development Agreement; 

(2) Purchase And Sale Agreement For Centre Facilities; 

(3) Amended And Restated Development Agreement; 

(4) Assignment And Assumption Agreement; 

(5) Lease Agreement (Annual Appropriation) 

I hereby certify: 

(a) That the estimated fee for preparation of the additions to the clerk's record will be paid 

within the time required by rule after notice to Appellants of the amount of estimated fee; 

and, 

(b) That service of this motion has been made upon all parties required to be served 

pursuant to Rule 20, and that the parties have stipulated to the inclusion of this exhibit in 

the clerk's record on appeal. 

DATED this 2?1h day of May, 2015. 

RUNFT & STEELE LAW OFFICES, PLLC 

rney for Respondent David Frazier 

MOTION FOR FURTHER ADDITIONS TO THE CLERK'S RECORD ON APPEAL PURSUANT TO 
I.A.R. 28 AND 29 - Page 2 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on this ~ay of May 2015, a true and correct 
copy of the foregoing MOTION FOR ADDITION TO CLERK'S RECORD ON APPEAL 
PURSUANT TO I.A.R. 19(c) AND 28(c), was served upon opposing counsel as follows: 

Chris Meyer 
Pat Miller 
Givens Pursley LLP 
601 W. Bannock St. 
Boise, ID 83702 
F: (208) 388-1300 

Nicholas G. Miller 
S.C. Danielle Quade 
Hawley Troxell Ennis & Hawley LLP 
877 W. Main St., Suite 1000 
Boise, ID 83702-5883 
F: (208) 954-5285 

__15___ US Mail 
__ Personal Delivery 

Facsimile 

_6_USMail 
__ Personal Delivery 

Facsimile 

RUNFT & STEELE LAW OFFICES, PLLC 

omey for Respondent David Frazier 

MOTION FOR ADDITION TO CLERK'S RECORD ON APPEAL PURSUANT TO I.A.R. 19 
(c) AND 28 (c)- Page 3 
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Exhibit 1 
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LEASE AGREEMENT 
(ANNUAL APPROPRIATION) 

Between 

URBAN RENEW AL AGENCY OF BOISE CITY, IDAHO 
Aka Capital City Development Corporation 

And 

GREATER BOISE AUDITORIUM DISTRICT, 
ADA COUNTY, STATE OF IDAHO 

Relating to 

Not to exceed $23,500,000 
Lease Revenue Note 

(Centre Building Project) 

05125.0016.6455980.22 
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TABLE OF CONTENTS 
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Nonrenewal .......................................................................................................................... 7 
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Article VI MAINTENANCE, TAXES/Charges AND INSURANCE .......................................... 10 
Section 6.1 Maintenance and Modifications of the Financed Project ................................ 10 
Section 6.2 Insurance Required .......................................................................................... 10 
Section 6.3 Application of Net Proceeds of Insurance ....................................................... 11 
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Section 7.2 Ccindemnation .................................................................................................. 12 
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Section 8.3 
Section 8.4 
Section 8.5 
Section 8.6 
Section 8.7 
Section 8.8 
Section 8.9 
Section 8.10 
Section 8.11 
Section 8.12 
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LEASE AGREEMENT 
(ANNUAL APPROPRIATION) 

THIS LEASE AGREEMENT (ANNUAL APPROPRIATION) (the "Lease" or "Lease 
Agreement") is dated as of __________ (the "Effective Date") between the 
URBAN RENEWAL AGENCY OF BOISE CITY, IDAHO, aka Capital City Development 
Corporation, an urban renewal agency of the City of Boise, Idaho, organized and operating as an 
urban renewal agency pursuant to Chapters 20 and 29, Title 50, Idaho Code (the "Agency"), as 
lessor, and GREATER BOISE AUDITORIUM DISTRICT, ADA COUNTY, STATE OF 
IDAHO, a public body organized and operating as an auditorium district pursuant to Chapter 49, 
Title 67, Idaho Code (the "District"), as lessee. 

WITNESSETH: 

WHEREAS, the District is a public body organized and operating under the laws of the 
State of Idaho (the "State") as an auditorium district pursuant to Title 67, Chapter 49 of the 
Idaho Code (hereinafter the "Act"); and 

WIIBREAS, the Act authorizes the District to acquire, operate and maintain public 
convention and auditorium facilities and further authorizes the District to enter into lease 
arrangements relating to the construction and operation of its authorized facilities; and 

WHEREAS, the Agency is a public body organized and operating as an urban renewal 
agency of the City of Boise City, Idaho, pursuant to Chapters 20 and 29, Title 50, Idaho Code, as 
amended (the ''Urban Renewal Law"); and 

WHEREAS, the Urban Renewal Law authorizes the Agency to carry out urban renewal 
projects within its area of operation and to issue a revenue note for the purpose of financing the 
cost of any such urban renewal project a_nd to secure payment of such note as provided in the 
Section 50-2012 of the Urban Renewal Law; and 

WHEREAS, Section 67-4912(f) of the Act authorizes the District to acquire, dispose of 
and encumber real and personal property and any interest therein, including leases and easements 
within the District; and 

WHEREAS, Section 50-2015 of the Urban Renewal Law authorizes the District to 
dedicate, sell,. convey or lease any of its respective interests in any property to the Agency, to 
incur the entire expense of any public improvements for an urban renewal project, and talce such 
further actions as are necessary to aid in or cooperate in the planning or carrying out of an urban 
renewal plan and related activities; and 

WHEREAS, Section 50-2015 of the Urban Renewal Law further authorizes the District 
and the Agency to enter into any such sale, conveyance, lease, or agreement without appraisal, 
public notice, advertisement, or public bidding; and 
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WHEREAS, the District intends to expand and improve the "Boise Centre," its existing 
convention center and public event facilities, in downtown Boise (the "Project") to be located 
within the boundaries of both U1e District and the Agency; and 

WHEREAS, as part of the Project the District intends to (i) construct a new ballroom 
facility. related kitchen and ancillary facilities, and (ii) purchase of related furniture and 
equipment. The new ballroom facility and related kitchen are located in a new building being 
constrncted by KC Gardner Company, L.C. (the "Developer"), who has acquired title to parcel 
to the south of the existing U.S. Bank office tower in close proximity to the Boise Centre. The 
parcel is referred to herein as the "South Parcel;" and 

WHEREAS, the District and the Developer have entered into an Amended andRestated 
Mas ter Development Agreement (the "Gardner MDA"), whereby the Developer agreed to 
develop and build to suit the new ballroom facility, related kitchen and ancillary facilities within 
a new building to be constrncted on the South Parcel, such building referred to herein as the 
"Centre Building;" and 

WHEREAS, the Centre Building is subject to a condominium regime as set forth in the 
Condominium Documents. Condominium units containing the above described facilities will be 
sold by the Developer to the District; and 

WHEREAS, the District is seeking financing for the purchase of the condominium units 
containing the new ballroom facility, the related kitchen, and ancillary facilities in the Centre 
Building, along with related soft costs and equipment, which has an estimated cost of 
$21,236,400 (collectively, the "Financed Project") and related reserves and financing costs; and 

WHEREAS, the Agency has determined, at the reques t of the District, to issue a revenue 
note or similar instrument to provide funds to finance the purchase of the Financed Project and 
related reserves and financing costs to be undertaken by the District and the Agency, which note 
shall be designated the "Urban Renewal Agency of Boise City, Idaho, aka Capital City 
Development Corporation Lease Revenue Note (Centre Building Project)," in an aggregate 
principal amount up to $23,500,000 (the "Note"), under and pursuant to a Note Purchase 
Agreement (the "Note Purchase Agreement") between the Agency and the Bank; and 

WHEREAS, the District and the Agency intend for ilie Agency to purchase the Financed 
roject wi th the proceeds of the ote; and 

WHEREAS, the Note Purchase Agreement provides the obligation of the purchaser of 
the Note to provide an acceptable letter or certificate indicating that the purchaser is experienced 
in transaction such as those related to the Note and that the purchaser is knowledgeable and fully 
capable of independently evaluating the risk involved in investing in the Note. Further, should 
the purchaser determine, subsequent to its purchase of the Note, to sell, assign, or transfer the 
Note, any such sale, assignment or transfer shall be made under those same conditions 
constituting what is referred to as a "traveling letter." 

WHEREAS, the District and the Agency hereby agree to enter into this Lease under the 
terms of which (i) the Agency will purchase the Financed Project from the Developer and lease it 
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to the District; and (ii) the District will pledge Tax Receipts, subject to annual appropriation, to 
pay Rent to the Agency as set forth in Section 5.3; and 

WHEREAS, pursuant to the Note Purchase Agreement, the Note shall be secured by (i) 
the Agency's interest in the Lease and Rent due thereunder; and (ii) the grant of a first lien 
(subject to the District's Option to Purchase) in the Financed Project pursuant to a Deed of Trust 
and Assignment of Rents in a form agreed to by the Agency and the Bank, until the Note has 
been fully repaid; and 

WHEREAS, the issuance and delivery of the Note and the execution and delivery of this 
Lease have been in all respects duly and validly authorized by a resolution adopted by the 
Agency, and all things necessary to make this Lease and the Note, when executed and 
authenticated by the Agency, valid and binding legal obligations of the Agency have been done; 
and 

WHEREAS, the execution and delivery of this Lease Agreement has been duly and 
validly authorized by a resolution adopted by the District, and all things necessary to make this 
Lease Agreement, when executed and authenticated by the District, a valid and binding legal 
obligation of the District and the pledge of Tax Receipts, subject to annual approp1iation, to pay 
Rent made hereunder to the Agency and thereafter pledged by the Agency to the payment of the 
principal of and interest on the Note, has been done; and 

NOW, THEREFORE, for and in consideration of the Financed Project and the mutual 
covenants hereinafter contained, the parties hereto formally covenant, agree and bind themselves 
as follows: 

ARTICLE I 
DEFINITIONS 

Section 1.1 Definitions. Except where the context indicates otherwise, capitalized 
terms used herein shall have the respective meanings set forth on Appendix A hereto. 

ARTICLE IT 
REPRESENTATIONS 

Section 2.1 Representations by the District. Where the term or phrase "knowledge," 
" to the best of its knowledge" and/or "to the knowledge of the District" is used in this Section 
2.1, such term or phrase refers to the actual knowledge of the current executive director and 
officers of the District's Board of Directors . The District hereby represents and wanants to the 
Agency that: 

(a) The District is an independent public body politic and corporate of the State, is 
duly organized and existing under the laws of U1e State, is authorized to enter into the 
transactions contemplated by this Lease and to can·y out its obligations hereunder, and has duly 
authorized the execution and delivery of this Lease. 

(b) Neither the execution and delivery of this Lease, the consummation of the 
transactions contemplated hereby, nor the fulfillment of or compliance with the term~ and 
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conditions of this Lease, conflicts with or results in a breach of any of the terms, conditions or 
provisions of any restriction or any agreement or instrument to which the District is now a party 
or by which it is bound or constitutes a default under any of the foregoing or results in the 
creation or imposition of any prohibited lien, charge or encumbrance of any nature whatsoever 
upon any of the property or assets of the District under the terms of any instrument or agreement. 

(c) The financing of the Project is in furtherance of the District's governmental 
purposes and will enable the District to provide convention and auditorium facilities. 

(d) The District has not obtained other frnancing for the Financed Project, except as 
has been disclosed in writing to the Agency. 

(e) There is no fact that materially adversely affects o that will materially adversely 
affect (so far as the District can reasonably foresee) the properties, activities, prospects or 
condition (financial or otherwise) of the District or the ability of the District to make all 
payments required and otherwise perform its obligations under this Lease. 

(f) There are no proceedings pending, or to the knowledge of the District threatened, 
against or affecting the District in any comt or before any governmental authority or arbitration 
board or tribunal that, if adversely determined, would materially adversely affect the properties, 
activities, prospects or condition (financial or otherwise) of the District or the ability of the 
District to make all payments required and otherwise perform its obligations under this Lease. 

(g) The consummation of the transactions provided for in this Lease and compliance 
by the District with the provisions of this Lease are within the District's lawful powers and have 
been duly authorized by all necessary action on the part of the District. 

(h) No event has occUITed and no condition exists that, upon execution of this Lease, 
would constitute an event of default by the District hereunder. TI1e District is not in violation in 
any material respect, and has not received notice of any claimed violation, of any term of any 
agreement or other instrument to which it is a party or by which it or its property may be bound. 

(i) To the best of its knowledge, the District is in compliance with all laws, 
ordinances, governmental rnles and regulations to which it is subject, and has obtained all 
licenses, permits, franchises or other governmental authorizations necessary for the ownership of 
its property or to the conduct of its activities. 

(j) The District has not sold and does not intend to sell or enter into any other 
obligations within fourteen days before or after the date on which the Note will be sold that were 
or will be (i) sold pursuant to the same plan of financing as the Note and (ii) reasonably expected 
to be paid from substantially the same source of funds as the Note. 

(k) (i) Neither the District nor, to the knowledge of the District, any other person, has 
stored, disposed or released in, on or about the Financed Project any Hazardous Substances the 
removal or remediation of which is or could be required, or the maintenance of which is 
prohibited or penalized, by any applicable Environmental Laws, and any such real property is 
free from all such Hazardous Substances; and (ii) the District has not given any release or 
waiver of liability that would waive or impair any claim based on Hazardous Substances to (a) a 

LEASEAGREEMENT-4 

05125.0016.6455980. 22 



000625

prior owner or occupant of the Financed Project, or (b) any party who may be potentially 
responsible for the presence of Hazardous Substances on any such real property. 

Section 2.2 Representations and Warranties of the Agency. Where the term or 
phrase "knowledge," ''to the best of its knowledge" and/or '.'to the knowledge of the Agency" is 
used in this Section '.2.2, such term or phrase refers to the actual knowledge of the current 
executive director and officers of the Board of Commissioners of the Agency. The Agency 
hereby represents and warrants to the District that: 

(a) The Agency is an independent public body politic and cm:porate of the State of 
Idaho, is duly organized and existing under the laws of the State of Idaho, is authorized pursuant 
to the Urban Renewal Law to enter into the transactions contemplated by this Lease Agreement 
and to carry out its obligations hereunder, and has duly authorized the execution and delivery of 
this Lease Agreement. 

(b) Neither the execution and delivery of this Lease Agreement, the consummation of 
the transactions contemplated hereby, nor the fulfillment of or compliance with the terms and 
conditions of this Lease Agreement, conflicts with or results in a breach of any of the terms, 
conditions, provisions of any restriction or any agreement or instrument to which the Agency is 
now a party or by which it is bound or constitutes a default under any of the foregoing or results 
in the creation or imposition of any prohibited lien, charge, or encumbrance of any nature 
whatsoever upon any of the property or assets of the Agency under the terms of any instrument 
or agreement. 

(c) The Agency has not made and will not make any contract or arrangement of any 
kind, the performance of which by either party would give rise to a lien (other than a Permitted 
Encumbrance) on the Financed Project. 

(d) Neither the Agency nor, to the best knowledge of the Agency, any other person, 
has stored, disposed or released in, on or about the Financed Project any Hazardous Substances 
the removal or remediation of which is or could be required, or the maintenance of which is 
prohibited or penalized, by any applicable Environmental Laws, and, to the best knowledge of 
the Agency all such real property is free from all such Hazardous Substances. 

ARTICLE III 
PURCHASE OF FINANCED PROJECT/DEMISING CLAUSE 

Section 3.1 Purchase of Financed Project. As of the Effective Date, the District, 
pursuant to the Assignment and Assumption Agreement, has assigned the District's right to 
purchase the Financed Project under the Purchase Agreement to the Agency. Aft~ issuance of 
the Note pursuant to Article IV hereof, and receipt of written consent from the District to 
proceed with the purchase of the Financed Project, the Agency shall, solely using funds from the 
Acquisition Fund, purchase the Financed Project from the Developer pursuant to the terms and 
conditions of the Purchase Agreement and the Assignment and Assumption Agreement. The 
closing of the purchase of the Financed Project shall take place on the date set fo1th in the 
Purchase Agreement for such closing, unless otherwise directed by the District. The Agency will 
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retain title to the Financed Project until such time as the District may have exercised its Option to 
Purchase the Financed Project pursuant to Article XI hereof. 

Section 3.2 Demise of the Financed Project. Upon the closing of the purchase of the 
Financed Project by the Agency (the "Commencement Date"), the Agency leases to the District 
and the Disu·ict leases from the Agency, the Financed Project, in accordance with the provisions 
of this Lease, subject to Pemlitted Encumbrances. Subject to the terms and conditions of this 
Lease and the Condominium Documents, the District shall be pe1mitted to use the Financed 
Project for any lawful purpose. 

Section 3.3 No Obligation to Renew or Exercise Option to Purchase. The Agency 
acknowledges and recognizes that this Lease will terminate at the end of the Initial Term or any 
applicable Renewal Tenn in the event that sufficient funds are not budgeted by the District 
specifically with respect to this Lease to pay Rent during the next occuning Renewal Term, and 
that the act of budgeting funds is a legislative act and, as such, is solely within the discretion of 
the District Board. Additionally, nothing in this Lease shall be canst.med to require the District 
to renew the Lease or to exercise its Option lo Purchase the Financed Project as provided in 
Article XI hereof. 

ARTICLE IV 
ISSUANCE OF THE NOTE 

Section 4.1 Agreement to Issue Note. In order to provide funds to purchase the 
Financed Project and fund the Debt Service Reserve Account and Costs of Issuance, the Agency 
will, pursuant to the Note Purchase Agreement, sell and cause to be delivered the Note to the 
initial purchasers thereof, no later than the closing date for the purchase of the Financed Project 
as set forth in the Purchase Agreement, and will deposit the Net Note Proceeds as follows : 

(a) In the Debt Service Reserve Account, a sum equal to the Reserve Requirement 
with respect to the Note; 

(b) In the Costs of Issuance Fund, a sum equal to the Costs of Issuance of the Note; 
and 

(c) In the Acquisition Fund, and the accounts created therein, the balance of the Net 
Note Proceeds. 

Section 4.2 Disbursements from the Acquisition Fund. The Agency shall, upon 
satisfaction of the requirements in Section 3.1 direct payment from the Acquisition Fund to 
acquire the Financed Project. 

Section 4.3 Costs of Issuance; Disbursements from Costs of Issuance Fund. Upon 
closing of the Note, Costs of Issuance shall be paid from the Costs of Issuance Fund. Each such 
payment shall be made upon receipt by the Bank of a requisition in the form required pursuant to 
the Note Purchase Agreement. 

Section 4.4 Cooperation of the Parties. The District and the Agency agree to 
cooperate with each other in furnishing to the Bank the requisition required in Section 4.3 hereof. 
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Section 4.5 Investment of Moneys. Any moneys held as a part of the funds created 
in the Note Purchase Agreement shall be invested in investment securities in accordance with 
applicable law. The District shall provide the Agency with written notice setting forth the 
manner in which the funds shall be invested, and the Agency shall direct the Bank to so invest 
the funds as soon as practicable. The Agency shall send to the District a copy of any certificate 
sent to the Bank directing investment of the funds. 

Section 4.6 Tax Covenant. The District covenants for the benefit of the Bank and the 
Agency that during the Lease Tem1 it will not take any action or omit to take any action with 
respect to the Note, the proceeds thereof, any other funds of the District or any improvements 
financed with the proceeds of the Note if such action or omission (i) would cause the interest on 
the Note to be included in gross income for federal income tax purposes under Section 103 of the 
Code, or (ii) would cause interest on the Note to lose its exclusion from State income taxation 
under State law. 

ARTICLEV 
EFFECTIVE DATE OF TIUS AGREEMENT; DURATION OF LEASE TERM; EVENT 

OF NONRENEWAL; RENTAL PROVISIONS; NO SURVIVAL 

Section 5.1 Effective Date of this Agreement; Duration of Lease Term; Event of 
Nonrenewal. 

(a) This Lease is effective, and is a binding obligation of both the District and the 
Agency, as of the Effective Date. The Initial Term will begin on the Commencement Date as 
provided in Section 3.2 and will end on the November 30 following the Commencement Date, or 
on such sooner date as the Note shall have been fully paid and retired or provision for such 
payment shall have been made as provided in the Note Purchase Agreement and all other 
expenses or sums to which the Agency and the Bank are entitled, both under this Lease and the 
Note Purchase Agreement, have been paid. 

(b) At any time during the Initial Term and during each Renewal Term thereafter, the 
District may, in its sole discretion, renew this Lease for the nex.t subsequent Renewal Term by 
budgeting funds to pay Rent for such Renewal Tenn and by giving Notice of Intent to Renew to 
the Agency. The Notice of Intent to Renew shall be accompanied by a certified copy of the 
resolution or other official action of the District Board adopting its budget which includes the 
expenditure of funds for Rent for the Renewal Term. In the event the Agency shall not have 
received the Notice of Intent to Renew by November 1 of any year, the Agency will notify the 
District of such non-receipt, and the District shall then have until November 15 to deliver to the 
Agency its Notice of Intent to Renew. 

(c) If the Distric~ does not deliver the Notice of Intent to Renew by November 15 of 
any year, or if the District shall at any time notify the Agency that the District has elected to not 
renew this Lease for an addWonal Renewal Term, an Event of Nonrenewal shall be deemed to 
have occurred. Upon an Event of Nonrenewal, the Lease shall terminate on November 30 of the 

en current year and, except for the provisions of Section 8.12 herein, no provision of the Lease 
shall survive termination. 
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(d) Subject to the preceding sections, this Lease may be renewed for a total of 
twenty-four (24) consecutive one-year Renewal Terms commencing on December 1 and ending 
on November 30 of each following calendar year. 

(e) It is the intention of the District Board that the decision to renew or not to renew 
this Lease shall be made solely by the District Board and not by any other Distiict officer. 

Section 5.2 Delivery and Acceptance of Possession. The Agency shall deliver to the 
District sole and exclusive possession of the Financed Project (subject to the right of the Agency 
to enter thereon and have access thereto pursuant to Section 8.1 hereof) on the Commencement 
Date, and the District agrees to accept possession of the Financed Project upon such date. The 
Agency covenants and agrees that after the Commencement Date it will not talce any action, 
other than pursuant to Article X of this Lease and the Note Purchase Agreement to prevent the 
District from having quiet and peaceable possession and enjoyment of the Financed Project 
during the Lease Term (subject to the right of the Agency to enter thereon and have access 
thereto pursuant to Section 8 .1 hereof) and will cooperate with the District for that purpose. 

Section 5.3 Rent. 

The obligation of the District to pay Lease Payments, Prepayments, Debt Service Reserve 
Payments, Rebate Fund Payments and Occupancy Expenses (collectively, "Rent") begins on the 
Commencement Date and extends only through the Initial Term and any Renewal Term, if the 
Lease is so renewed at the sole option of the District pursuant to Section 5.1. The District hereby 
pledges, and grants a senior lien on, Tax Receipts to the payment of Rent during the Lease Term. 
There is no obligation to pay Rent or any other amounts for any period following an Event of 
Nonrenewal, and the District has no ongoing obligations for any period following an Event of 
Nonrenewal, except the obligation to malce payments from the Lease Contingency Fund pursuant 
to Section 8.12. Subject to the foregoing, the District shall pay Rent during the Lease Te1m as 
provided in this Section 5.3: 

(a) Lease Payments. On or before the Lease Payment Date, and subject to Section 
5.3(b), the District shall promptly make payments into the Lease Payment Fund as provided on 
the schedule of Lease Payments attached as "Exhibit A" to this Lease (the "Lease Payments"), 
which payments shall be transferred to the Debt Service Account pursuant to the terms of the 
Note Purchase Agreement, provided however that (i) any amount in the Debt Service Account on 
the Lease Payment Date in excess of the aggregate amount then required to be held pursuant to 
this Section shall be credited against the Lease Payments due on such date, and (ii) Exhibit A 
shall be automatically modified, and Lease Payments reduced, to reflect reduced amounts of 
interest and principal that will become due on the Note as a result of a partial prepayment or 
defeasance of the Note pursuant to the Note Purchase Agreement and (b) below. The Agency 
shall pr_ovide, or cause to be provided, to the District written notice at least fifteen (15) calendar 
days prior to the Lease Payment Date specifying (i) the amount of monies in the Debt Service 
Account, and (ii) the amount the District must deposit in the Lease Payment Fund as Lease 
Payments. If on the Lease Payment Date the amount held by the Agency in the Debt Service 
Account is insufficient to make the required payments of principal and interest on the Note, the 
District shall forthwith pay such deficiency as Rent hereunder to the Agency for deposit in the 
Lease Payment Fund. 
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(b) Prepavments. On or before the fifth (5th
) day next preceding any prepayment date 

for which a notice of prepayment has been given by the District at the District's sole option 
pursuant to the Note Purchase Agreement, the District shall pay as Rent for deposit in the Lease 
Payment Fund an amount of money which, together with other moneys available therefor in the 
Debt Service Account, is sufficient to pay the interest and principal on the Note called for 
prepayment (a "Prepayment''). Upon such payment, Exhibit A hereto shall be revised to reflect 
such prepayment of the Note. 

(c) Debt Service Reserve Payments. Upon the issuance of the Note, the Banlc will 
establish a Debt Service Reserve Account equal to the Reserve Requirement. During the Lease 
Term, the District shall maintain the Reserve Requirement in the Debt Service Account. 
Accordingly, if such moneys are transferred from the Debt Service Reserve Account to the Debt 
Service Account during the Lease Term because of a deficiency therein, the District agrees to pay 
any amounts required to cause the amount in the Debt Service Reserve Account to equal the 
Reserve Requirement (the "Debt Service Reserve Payments"). In an Event of Nonrenewal, all 
moneys in the Debt Service Reserve Account shall be available for application to the Note. 

(d) Rebate Fund Payments. The District agrees to pay to the Agency any amount 
required to be paid to the United States of America pursuant to Section 148(f) of the Code to the 
extent amounts on deposit in the Rebate Fund are insufficient for such purpose ("Rebate Fund 
Payments"). 

(e) Occupancy Expenses. This Lease is intended to be a net lease to the Agency, it 
being understood that Agency shall receive all Rent payments set forth in the foregoing 
paragraphs of this Section 5.3 free and clear of any and all impositions, encumbrances, charges, 
obligations or expenses of any nature whatsoever in connection with the ownership and 
operation of the Financed Project, including but not limited to those items described in Article VI 
hereof. Accordingly, the District shall pay, when due, to the parties respectively entitled thereto 
all occupancy expenses of the Financed Project typically paid by the tenant in a net lease. The 
District shall pay Agency Fees and Expenses and Bank Fees and Expenses within fifteen (15) 
days following receipt from the Agency or the Bank, .as applicable, of a bill therefor. All 
amounts required to be paid by the District pursuant to this Section 5.3(e) shall constitute 
"Occupancy Expenses." 

Toe District may, at its expense, in good faith, contest any such Occupancy Expenses 
and, in the event of any such contest, may permit such charges contested to remain unpaid 
during the period of such contest and any appeal therefrom unless the Agency or the Bank shall 
notify the District that by nonpayment of any such items the Financed Project will be materially 
endangered or will be subject to loss or forfeiture, in which case, such charges shall be paid 
promptly or secunid by posting a bond with the Agency or the Bank in form satisfactory to the 
Agency or the Bank. In the event that the District shall fail to pay any of the foregoing items 
required by this Section to be paid by the District, the Agency or the Bank may (but shall be 
under no obligation to) pay the same, and any amounts so advanced therefor by the Agency or 
the Bank shall become an additional obligation of the District, payable on demand, together with 
interest thereon at the Advance Rate. 
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(f) Failure to Make Pavments. During the Lease Tenn, in the event the District 
should fail to make any payment of Rent when due, the item or installment in default shall 
continue as an obligation of the District until the amount in default shall have been fully paid, 
and the District agrees to pay the same with interest thereon at the Advance Rate. 

Section 5.4 Payees of Payments. The Lease Payments, Prepayments and the Debt 
Service Reserve Payments shall be paid directly to the Bank and shall be deposited in the Lease 
Payment Fund. The payments to be made pursuant to Section 5.3(d) hereof shall be paid to the 
Bank for deposit in the Rebate Fund. The Occupancy Expenses to be paid to the Agency and the 
Bank shall be paid directly to the Agency or the Bartle, respectively, for their own use. All other 
Occupancy Expenses shall be made to the appropriate payee of such payment. 

ARTICLE VI 
MAINTENANCE, CHARGES AND INSURANCE 

Section 6.1 Maintenance and Modifications of the Financed Project. During the 
Lease Term, the District agrees that it will at its own expense (i) keep the Financed Project in as 
reasonably safe condition as its operations permit, (ii) maintain a level of quality and operation 
of the Financed Project that is at least comparable to the level of quality of character and 
operation of similar facilities, and (iii) keep the Financed Project in good repair and in good 
operating condition, making from time to time all necessary repairs thereto (including external 
and structural repairs) and renewals and replacements thereof. The District may also at its own 
expense, and subject to the requirements of the Condominium Documents and upon providing 
written notice to the Agency, make from time to time any additions, modifications or 
improvements to tl1e Financed Project it may deem desirable for its purposes that do not 
adversely affect the structural integrity of the building or substantially reduce the value or impair 
the character of the Financed Project; provided tl1at all such additions, modifications and 
improvements to the Financed Project shall comply with all applicable building code regulations 
and ordinances. All such additions, modifications and improvements made by the District shall 
become a part of the Financed Project. Other than the Permitted Encumbrances, the District will 
not permit any mechanics' lien, security interest or other encumbrance to be established or to 
remain against the Financed Project for labor or mate1ials furnished; provided, that if the District 
first notifies the Agency of its intention to do so, the District may in good faith contest any 
mechanics' or other liens filed or established against tl1e Financed Project. In such event, the 
District may permit the items contested to remain undischarged and unsatisfied during the period 
of such contest and any appeal therefrom unless the Agency notifies the District that nonpayment 
of any such items will materially endanger the interests of the Agency in the Lease, or that the 
Financed Project or any part thereof will be subject to loss or forfeiture, in which event the 
District shall promptly pay and cause to be satisfied and discharged all such liens. 

Section 6.2 Insurance Required. During the Lease Term, the District and the 
Agency agree to confer and work together to ensure the Financed Project and the parties are 
adequately insured. During the Lease Term, the District agrees to insure the Financed Project 
with insurance companies licensed to do business in t11e State including all-risk property 
coverage equal to 100% replacement-cost basis and all other insurance in such amounts and in 
such manner and against such loss, damage and liability, including liability to third parties, as are 
customary for facilities of similar function and scope, taking into account liability limits 
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provided by State law and any requirements of the Condominium Documents, and to pay the 
premiums with respect thereto. Such policies shall be claims occurred policies and shall include 
public officials liability coverage. 

All policies maintained pursuant to this Section 6.2 (except for workmen's compensation 
insurance) shall name the District and the Agency and the Bank, as insureds as their respective 
interests may appear. Such policies or certificates of insurance shall (i) provide that any losses 
shall be payable notwithstanding any act or negligence of the District or the Agency, and 
(ii) provide that no cancellation, reduction in amount or material change in coverage thereof shall 
be effective until at least 30 days after receipt of written notice thereof by the District, the 
Agency, and the Bank. Upon recommendations of an Insurance Consultant who is familiar with 
the Financed Project and the provisions of this Lease, the District may agree to any reduction, 
increase or modification, including providing for coverage of additional perils, of the insurance 
requirements hereunder to such as are adequate and customary for similar institutions and similar 
projects of like size and operation, and is reasonably obtainable. The District shall provide 
written notice to the Agency of any such reduction, increase or modification at least 30 days 
prior to the effective date of such reduction, increase or modification. 

The District will deliver to the Agency promptly upon request by the Bank, but in any 
case within 60 days after the end of each fiscal year during the Lease Term, a certificate of an 
Authorized Representative of the District setting forth the particulars as to all insurance policies 
maintained by tbeDjstrict pursuant to this Section 6.2 and certifying that such insurance policies 
comply with the provisions of this Section 6.2 and that all premiums then due thereon have been 
paid. 

Section 6.3 Application of Net Proceeds of Insurance. TI1e Net Proceeds of any 
insurance with respect to the Financed Project carried pursuant to Section 6.2 hereof shall be 
applied as provided in Article VII hereof. 

Section 6.4 Advances by the Agency or the Bank. During the Lease Term, in the 
event the District shall fail to maintain the full insurance coverage required by this Lease or shall 
fail to keep the Financed Project in as reasonably safe condition as its operating condition will 
permit, or shall fail to keep the Financed Project in good repair and good operating condition, the 
Agency or the Bank may (but shall be under no obligation to) take out the required policies of 
insurance and pay the premiums on the same or make the required repairs, renewals and 
replacements; and all amounts advanced therefor by the Agency or the Bank shall become an 
additjonal obligation of the District to the Agency or the Bank, which amounts, together witb 
interest thereon at the Advance Rate, the District agrees to pay on demand. 

ARTICLE VD 
DAMAGE, DESTRUCTION AND CONDEMNATION 

Section 7.1 · Damage aud Destruction. During the Lease Term, if the Financed 
Project is destroyed or damaged by fire or other casualty to such extent that the c]aim for Joss 
under tbe insurance policies resulting from such destruction or damage is less than $500,000, the 
Net Proceeds of insurance shall be paid to the District and shall be held or used by the District 
for such purposes as the District may deem appropriate. The District shall not by reason of the 
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payment with 1·espect to such destruction or damage be entitled to any reimbursement from the 
Agency or the Bank or any postponement, abatement or diminution of the Rent. 

If the Financed Project is destroyed or damaged (in whole or in part) by fire or other 
casualty to such extent that the claim for loss under the insurance policies resulting from such 
destruction or damage is $500,000 or more, the District shall promptly give written notice 
thereof to the Agency and the Bank. All Net Proceeds of insurance resulting from such claims 
for losses of $500,000 or more shall be paid to and held by the Bank in a separate trust account, 
to be applied in one or more of the following ways as shall be directed in writing by the District: 

(a) The District may promptly repair, rebuild or restore the facilities damaged or 
destroyed to substantially the same value and condition as they existed prior to such damage or 
destruction, with such changes, alterations and modifications (including the substitution and 
addition of other property) as may be desired by the District, and will not impair operating unity, 
or the value of the Financed Project, and the Bank will apply so much as may be necessary of the 
Net Proceeds of such insurance to payment of the costs of such repair, rebuilding or restoration, 
either on completion thereof or as the work progresses, as certified by the District. 

Any balance of such Net Proceeds remaining after payment of all the costs of such repair, 
rebuilding or restoration shall be transferred by the Bank, at the written request of the District, 
(A) to the Debt Service Account and applied to the payment of the principal of the Note on the 
next payment date or dates thereof, or (B) to the District to be applied to other capital costs. 

(b) Alternatively, at the option of tbe District, all Net Proceeds of insurance resulting 
from claims for losses specified in the first sentence of the preceding paragraph of $500,000 or 
more may be used to prepay the Note; provided (1) the Note shall be prepaid in whole in 
accordance with the Note Purchase Agreement upon exercise of the Option to Purchase, or (2) in 
the event that less than the total amount outstanding under the Note is to be prepaid, the District 
shall furnish to the Agency a Consulting Architect's Certificate stating (1) that the portion of the 
Financed Project damaged or destroyed is not essential to the District's use or occupancy of the 
Financed Project, or (ii) that the Financed Project has been restored to a condition substantially 
equivalent to its value and condition prior to the dan1age or destruction. Any balance of Net 
Proceeds after prepayment of the Note in whole shall be transferred to the District to be applied 
to other capital costs .. 

Section 7.2 Condemnation. In the event that title to, or the temporary use of, the 
Financed Project or any part lhereof shall be taken under the exercise of the power of eminent 
domain by any governmental body or by any person, firm or corporation acting under 
governmental authority, the District shall be obligated during the Lease Term to continue to pay 
Rent. In the event the Net Proceeds from any award made in such eminent domain proceedings 
is less than $500,000, all of such Net Proceeds shall be paid to the District and shall be held or 
used by the District for such purposes as the District may deem appropriate. In the event the Net 
Proceeds from any award in such eminent domain proceedings is $500,000 or more, the District 
will cause the Net Proceeds received by it from such award to be paid to and held by the Bank in 
a separate trust account, to be applied in one or more of the following ways as shall be directed 
in writing by the District: 
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(a) The restoration of the Financed Project to substantially the same value and 
condition as it existed prior to such condemnation; or 

(b) The prepayment of the Note; provided that no part of any such condemnation 
award may be applied for such prepayment unless (1) the Note shall be prepaid in whole in 
accordance with the Note Purchase Agreement upon exercise of the Option to Purchase, or (2) in 
the event that less than the total amount outstanding under the Note is to be prepaid, the District 
shall furnish to the Agency a Consulting Architect's Certificate stating (i) that the portion of the 
Financed Project taken by such condemnation proceedings is not essential to the District's use or 
occupancy of the Financed Project or (ii) that the Financed Project has been restored to a 
condition substantially equivalent to its value and condition prior to the taldng by such 
condemnation proceedings. 

In the event the District elects the option set forth in subparagraph (a) above, the Bank 
will apply so much as may be necessary of the Net Proceeds of such condemnation award to 
payment of the costs of such restoration, acquisition or construction, either on completion or as 
the work progresses. 

In the event the Net Proceeds from any award made in any eminent domain proceedings 
is $500,000 or more, within 30 days from the date of a final order in any eminent domain 
proceedings granting condemnation, the District shall direct the Agency in wtiting which of the 
ways specified in this Section 7.2 the District elects to have the condemnation award applied. 
Any balance of the Net Proceeds of the award in such eminent domain proceedings remaining 
after payment of all the costs of such restoration, acquisition, construction or prepayment of the 
Note shall be transferred to the Debt Service Account to be applied by the Bank to the payment 
of the principal of the Note on the next payment date or dates thereof, or in the event of 
prepayment of the Note in whole, shall be transferred to the District to be applied to other capital 
costs . 

Section 7.3 No Liens. During the Lease Term, all items acquired in the repair, 
rebuilding or restoration of the Financed Project shall be deemed a part of the Financed Project. 
The District shall confirm the interests of the Agency in order to put the Agency in a position 
equivalent to its positions prior to the damage, destruction or condemnation . The District hereby 
warrants such acquired property shall have no liens or encumbrances other than Permitted 
Encumbrances, subject to the District's right to contest any such liens or encumbrances pursuant 
to Section 6.1. 

Section 7.4 Investment of Net Proceeds. Any Net Proceeds of insurance or a 
condemnation award held by the Bank pending restoration, repair or rebuilding of the Financed 
Project shall be invested in Investment Securities. The earnings or profits on such investments 
shall be considered part of the Net Proceeds except to the extent required to be deposited into the 
Rebate Fund. 
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ARTICLE VIII 
SPECIAL COVENANTS AND PROVISIONS 

Section 8.1 Right of Access. During the Lease Term, the District agrees that the 
Agency and the Bank and any of their duly authorized agents shall have the right, during the 
District's regular business hours and after providing at least 48 hours prior written notice, to 
enter, examine and inspect the Financed Project for any reasonable purpose. The District further 
agrees that, if the District is in default under this Lease, the Agency and the Banic and their duly 
authorized agents shall have such rights of access to the Financed Project as may be reasonably 
necessary for the proper maintenance thereof. 

Section 8.2 No Discrimination. During the Lease Term, the District will lawfully 
operate the Financed Project as part of its convention and meeting facility, free of unlawful 
discrimination. 

Section 8.3 District and Agency to Maintain Existence; Restrictions on Transfer. 
During the Lease Term, neither the Agency nor the District will reorganize or merge with any 
other entity, nor will the Agency sell or otherwise dispose of any part of the Financed Project 
without the prior written consent of the District and the Bank. Neither the Agency nor the 
District will take any action to cause its existence to be abo1ished. The Financed Project shall be 
leased by the District and operated by the District and no other person or entity shall be 
responsible for such management, except as provided in the Condominium Documents, and 
otherwise with the prior written consent of the Agency. Any agreement with an independent 
management firm to operate or provide management services to the District shall require the 
prior written approval of the Agency. No disposition of the Financed Project or agreement with 
regard to the Financed Project shall be approved if such disposition or agreement will adversely 
affect the validity of the Note, or the exclusion from gross income of interest on the Note for 
federal income ta1: purposes. 

Section 8.4 Environmental Covenants. 

(1) During the Lease Term, the District will not cause or permit any 
Hazardous Substance to be brought upon, kept, used or generated by the District, its 
agents, employees, contractors or invitees, in the operation and occupation of the 
Financed Project, unless the use or generation of the Hazardous Substance is necessary 
for the prudent operation thereof and no functional and reasonably economic 
nonhazardous substance or process which does not generate Hazardous Substances can 
be used in place of the Hazardous Substance or the process which generates the 
Hazardous Substances. 

(2) During the Lease Term, the District will, with respect to the Financed 
Project, at all times and in all respects comply with all Environmental Laws. The 
District's duty of compliance with Environmental Laws includes, without limitation, the 
duty to undertake the following specific actions: (i) the District will, at its own expense, 
procure, maintain in effect, and comply with all conditions of any and all permits, 
licenses and other governmental and regulatory approvals required by all Environmental 
Laws, including, without limitation, permits required for discharge of (appropriately 
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treated) Hazardous Substances into the· ambient air or any sanitary sewers serving the 
Financed Project; and (ii) except as discharged into the ambient air or a sanitary sewer in 
strict compliance with all applicable Environmental Laws, any and all Hazardous 
Substances to be treated and/or disposed by the District from the Financed Project will be 
removed and transported solely by duly licensed transporters to a duly licensed treatment 
and/or disposal facility for final treatment and/or disposal. (except when applicable 
Environmental Laws perm.it on-site treatment or disposal in a sanitary landfiU). 

Section 8.5 Further Assurances. During the Lease Term, the District and the Agency 
agree that they wilJ, from time to time, execute, acknowledge and deliver, or cause to be 
executed, acknowledged and delivered, such supplements hereto and such further instruments as 
may reasonably be required for carrying out the intention of or facilitating the performance of 
this Lease. 

Section 8.6 Authority of Authorized Representative of the District. Whenever 
under the provisions of this Lease the approval of the District is required, or the Agency is 
required to take some action at the request of the District, such approval or such request shall be 
made by the Authorized Representative of the District unless otherwise specified in this Lease 
and the Bank or the Agency shall be authorized to act on any such approval or request and the 
District shall have no complaint against the Agency as a result of any such action taken. 

Section 8.7 Covenant as to Litigation. During the Lease Term, the District and the 
Agency shall keep each other fully informed of any threats, claims or pending litigation relating 
to this Lease. 

Section 8.8 No Third-Party Beneficiaries. Tbjs Lease is made for the sole benefit of 
the District and the Agency, and no other person or persons shall have rights or remedies 
hereunder except to the extent specifically provided herein and in the Note Purchase Agreement. 
The District and the Agency shall owe no duty to any claimant for labor performed or material 
furnished with respect to the Financed Project. 

Section 8.9 Continuing Disclosure. During the Lease Term, the District and the 
Agency agree to execute and comply with the terms of any Continuing Disclosure Undertaking 
that may be required with respect to the Note, 

Section 8.10 Additional Debt of the Disfrict. During the Lease Term, the District 
may not grant a senior lien on the Tax Receipts. In addition, the District may not provide a 
parity pledge of its Tax Receipts to any other obUgation unless the most recently audited 
financial statements of the District provide Tax Receipts equal to at least 1.75 times maximum 
annual debt service coverage of the combined annual obligations under tl1e Lease, any other 
outstanding parity obligations and the annual payments for the proposed obligations and no 
material adverse impairment of the cash flow is known or forecast. 

Nothing herein contained shall prevent the District from issuing obligations which are a 
charge upon the Tax Receipts junior or inferior· to the payment obligations required by this 
Lease. 
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Section 8.11 Financing Statements. During the Lease Term, the _District shall cause 
financing statements and continuation statements relating to the Tax Receipts to be filed, in such 
manner and at such places as may be required by law to fully protect the security of the Bank and 
!he right, title and interest of the Agency and the Bank in and to the Tax Receipts or any part 
!hereof. From time to time, the Agency may, but shall not be required to, obtain an op.inion of 
counsel setting forth what, .if any, actions by the District or Agency should be taken to preserve 
such security. The District shall execute or cause to be executed any and all further instruments 
as may be required by law or as shall reasonably be requested by the Agency or the Bank, and 
shall furnish satisfactory evidence to the Agency and the Bank of filing and refiling of such 
instruments and of every additional instrument that shall be necessary to preserve the security of 
the Bank and the right, title and interest of the Agency and the Bank in and to the Tax: Receipts 
or any part thereof until the principal of and internst on the Note issued under the Note Purchase 
Agreement shall have been paid. The Agency shall execute or joi.q in the execution of any such 
further or additional instruments, if necessary, and file or join in the filing thereof at such time or 
times and in such place or places as will preserve such security and right, title and interest until 
the aforesaid principal and interest shall have been paid. In the execution or filing of any such 
further additional .instruments, the Agency may, but shall not be required to, obtain an opinion of 
counsel on which the Agency shall be entitled to rely. Financing statements shall be terminated 
upon an Event of Nonrenewal. 

· Secti!)n 8.12 Lease Contingency Fund. The District hereby agrees to presently budget 
and commit $350,000 to be held by the District in a fund to be called the "Lease Contingency 
Fund.u 

(a) $250,000 of the Lease Contingency Fund shall be held as the sole source of 
payment for reasonable attorneys' fees, costs and expenses incurred by the Agency as a result of 
any 'claims for bodily injury or property damage, other than property insured, made against the 
Agency that arise from the negligent acts or omissions of the District, and to reimburse the 
Agency for the cost of any increased insurance premiums incurred by the Agency resulting solely 
from its acquisition of the Financed Project or issuance of the Note. The Agency and the District 
agree to seek and use insurance proceeds prior to use of the Lease Contingency Fund. 

(b) $100,000 of the Lease Contingency Fund shall be held as the sole source of 
payment for reasonable fees, costs, expenses, losses and liabilities of the Bank relating 
specifically to the Financed Project. 

(c) The Agency and the Bank shall provide to the District evidence of all expenses to 
be paid from the Lease Contingency Fund. The District shall pay all such amounts owed to the 
Agency or the Bank, as appJicable, within thirty (30) days of evidence of such expenses being 
submitte<;i unless the District disputes such expenses. In ~he event of a dispute, the Executive 
Director of the District and/or the Executive Director of the Agency and the President of the 
Bank, as applicable, shall meet and attempt to resolve the dispute. In the event the dispute is not 
resolved the Boards of the District and/or the Agency and applicable Bank representatives shall 
meet to resolve the dispute. Any amounts due after resolution of a dispute shall be paid within 
thirty (30) clays of such resolution. 
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(d) The $250,000 held for reasonable attorneys' fees, costs and expenses of the 
Agency in Section 8.12(a) shall survive for five (5) years beyond the termination of this Lease, 
and if funds remain in the Lease Contingency Fund five (5) years after the termination of the 
Lease, sµch funds shall be released to the District. Following expiration or termination of this 
Lease, the District shall have no obligation to the Agency or the Ban1c, other than as specially 
provided and budgeted for in Section 8.12(a). The obligations to the Bank under Section 8.12(b) 
do not survive termination of this Lease. · 

Section 8.13 Additional Covenants. The District covenants that, during the Lease 
Term, it will: 

(a) neither sell nor otherwise dispose of any property essential to the proper operation 
of the Financed Project or the maintenance of the Tax Receipts of the District, except as provided 
for in this Lease or the Note Purchase Agreement. This Section does not prohibit the District 
from selling or otherwise disposing of any property deemed to be surplus by the District. The 
District will not enter into any lease or agreement that impairs or impedes the operation of the 
Financed Project by the District or that impairs or impedes the rights of the Bank with respect to 
the Tax Receipts of the District; 

(b) subject to the provisions of this Lease and the Condominium Documents, 
continue to operate the Financed Project in good repair and in an efficient and economical 
manner, making necessary and proper repairs and replacements so that the rights and security of 
the Bank will be fully protected and preserved; 

(c) maintain proper accounts in accordance with generally accepted accounting 
principles of transactions relating to the Tax Receipts of the District; and 

( d) keep or cause to be kept proper books of record and account in which full, true 
and correct entries will be made of all dealings or transactions of, or in relation to, the business 
and affairs of the District in accordance with generally accepted accounting principles. 

(e) provide annual audited financial statements to the Agency and the Bank within the 
earlier of 30 days of issuance or 270 days from fiscal year end. 

(f) provide annual budget to the Agency and the Bank upon acceptance and approval 
by the District Board. 

(g) Maintain pr1mary operating accounts and supporting bank services with the Bank. 

ARTICLE IX 
ASSIGNMENT, SUBLEASING, PLEDGING AND SELLING 

Section 9.1 Assignment and Subleasing. The District may not assign, transfer, 
encumber or sublease its rights to the Financed Project or this Lease except with the prior written 
consent of the Agency and the Bank, and subject to each of the following conditions: 

(a) No assignment or subleasing shall relieve the District from primary liability for 
any of its obligations hereunder, and in the event of any such assignment or subleasing, the 
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District shall continue to remain primarily liable for payment of the Rent as specified in Section 
5.3 hereof and for perlormance and observance of the other covenants and agreements on its part 
herein provided. 

(b) No assignment or subleasing shall impair the exemption of interest on the Note 
from federal income taxation or the validity of the Note under State law. 

(c) The assignee or sublessee shall assume in writing the obligations of the District 
hereunder to the extent of the interest assigned or subleased. 

(d) The District shall, within 30 days after the delivery thereof, furnish or cause to be 
furnished to the Agency and the Banlc a true and complete copy of each such assumption of 
obligations and assignment or sublease, as the case may be. 

Section 9.2 Restrictions on Sale by Agency. The Agency agrees that, except as set 
forth in Article XI hereof or the Note Purchase Agreement, it will not sell, convey, mortgage, 
encumber or otherwise dispose of any part of the Financed Project (or its interest therein), so 
long as there is no event of default that has not been cured or an Event of Nomenewal has not 
occurred. 

ARTICLEX 
EVENTS OF DEFAULT AND REMEDffiS 

, Section 10.1 Events of Default Defined. The following shall be "events of default" 
under this Lease and the term "event of default" shall mean, whenever it is used in this Lease, 
any one or more of the following events: 

(a) Failure by the District to make any payment of Rent (following appropriation of 
such"Rent as provided in Section 5.1) when the same shall become due and payable. 

(b) Failure by the District to observe and perform any covenant, condition or 
agreement on its part to be observed or performed under this Lease during the term hereof, other 
than as referred to in subsection (a) of this Section, for a period of 30 days after written notice, 
specifying such failure and requesting that it be remedied, given to the District by the Agency or 
the Bank, provided, however, that in the event that such failure cannot reasonably be remedied 
within such 30 day period, the District bas commenced such remedy during such 30 day period 
and diligently and continuously prosecutes the same to completion. 

(c) The failure by the District promptly to commence proceedings to lift any 
execution, garnishment or attachment of such consequence as will impair its ability to carry on 
its operations at the Financed Project or to make any payments under this Lease, or the filing by 
the· District of a petition seeking a composition of indebtedness under any applicable law or 
statute of the United States of America or of the State. 

(d) The District admits insolvency or bankruptcy or its inability to pay its debts as 
they mature, or makes an assignment for the benefit of creditors or applies for or consents to the 
appointment of a trustee or receiver for the Financed Project or if bankruptcy, reorganization, 
arrangement, insolvency or liquidation proceedings, or other proceedings for relief under any 
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bankruptcy law or similar law for the relief of debtors, are instituted by or against the District 
(other than bankruptcy proceedings instituted by the District against third parties), and if 
instituted against the District are allowed against the District or are consented to or are not 
dismissed, stayed or otherwise nullified within ninety days after such institution. 

(e) An event of default caused by actions of the District under the Note Purchase 
Agreement shall have occurred and be continuing. 

Section 10.2 Remedies on Default. Whenever any event of default referred to in 
Section 10.1 hereof shall have occurred and is continuing, and any applicable cur~ period has 
expired, the Agency, or the Banlc, may take any one or more of the following remedial steps: 

(1) The Bank may declare the Rent payable hereunder for the remainder of the 
Initial Term or the Renewal Term then in effect to be immediately due and payable, 
whereupon the same shall become due and payable. In no event shall the District be 
liable in an amount greater than the Rent payable for the remainder of the Initial Term or 
the Renewal Term then in effect. 

(2) The Agency or the Bank may tenninate the Lease Term and provide the 
District notice to vacate the Financed Project, or any portion thereof. 

(3) The Agency or the Bank may reenter, repossess, lease part or all of the 
Financed Project to the extent permitted by law, and apply the proceeds thereof to the 
District's obligations hereunder. 

(4) The Agency or the Banlc may take whatever action at law or in equity as 
may appear necessary or desirable to collect the amow1ts then due and thereafter to 
become due, or to enforce performance or observance of the obligations, agreements, or 
covenants of the District creating the Event of Default. 

In the event that the District fails to make any payment required hereby, the payment so 
in default shall continue as an obligation of the District until the amount in default shall have 
been fully paid. 

Any moneys received by the Agency or t~1e Banlc from the exercise of any of the above 
remedies, after reimbursement of any reasonable costs incurred by the Agency and the Bank in 
connection therewith, shall be applied to satisfy the District's obligations hereunder. 

Notwithstanding the exercise of any remedy, the Agency the Bank may make any 
disbursements after the happening of any one or more events of default without thereby waiving 
their right to accelerate payment of Rent and without liability to make other or further 
disbursements. 

Section 10.3 No Duty to Mitigate Damages. Neither the Bank nor the Agency shall be 
required to do any act whatsoever or exercise any diligence whatsoever to mitigate the damages 
to the District if an event of default shall occur hereunder. 
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Section 10.4 No Remedy Exclusive. No remedy herein conferred upon or reserved to 
the Agency or the Bank is intended to be exclusive of any other available remedy or remedies, 
but each and every such remedy shall be cumulative and shall be in addition to every other 
remedy given under this Lease or now or hereafter existing at law or in equity or by statute. No 
delay or omission to exercise any right or power accruing upon any default shall impair any such 
right or power or shall be construed to be a waiver thereof, but any such right or power may be 
exercised from time to time and as often as may be deemed expedient. 

Section 10.5 No Additional Waiver Implied by One Waiver. In the event any 
agreement contained in this Lease should be breached by any party and thereafter waived by any 
other party, such waiver shall be limited to the particular breach waived and shall not be deemed 
to waive any other breach hereunder. 

ARTICLE XI 
OPTIONS TO PURCHASE 

Section 11.1 General Option to Purchase Financed Project. The District is hereby 
granted the option to purchase the Financed Project and to terminate the Lease Term at any time 
prior to the expiration of the Lease Term (collectively, the "Option to Purchase"). This Option 
to Purchase shaIJ survive the termination of the Lease Term, as provided in Section 11.5 below. 
To exercise such Option to Purchase the District shall give written notice to the Agency, which 
shall specify the date of closing such purchase, which date sbaU be not less than forty-five (45) 
days from the date such notice is mailed. The District shall make arrangements satisfactory to 
the Bank for giving any required notice of prepayment relating to the Note. 

Section 11.2 Purchase Price. The purchase price payable by the District in the event 
of its exercise of the Option to Purchase granted in Section 11.l shall be the sum of the 
following: 

(a) An amount of money or Government Obligations which will be sufficient to 
either (at the District's option): (i) defease or prepay the Note in whole or any instrument issued 
to refund the Note on the specified prepayment date, including without limitation, principal, all 
interest to accrue to said prepayment date and prepayment premium and expenses; or (ii) to pay 
the principal of and interest on the Note or any instrument issued to refund the Note to and 
including the maturity date or dates thereof; and 

(b) An amount equal to the Agency's Fees and Expenses and the Bank Fees and 
Expenses accrued and to accrne until the final payment of the Note or any instrnment issued to 
refund the Note; and 

(c) The sum of $10 for the Financed Project. 

Section 11.3 Option to Purchase Following Full Payment or Defeasance of the 
Note. Provided that the Note and any instrument issued to refund the Note shall have been paid 
in full or defeased in full, the District shall have the Option to Purchase the Financed Project. 
The District shall provide notice to the Agency of the exercise of its Option to Purchase under 
this Section 11.3 within sixty (60) days of full payment or defeasance of tbe Note. The closing 
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of the Option to Purchase shall take place within thirty (30) days following such notice. The 
purchase price payable by the District shall be the sum of the following: 

(a) An amount equal to any unpaid Agency's Fees and Expenses; and 

(b) The sum of $10 for the Financed Project. 

Section 11.4 Conveyance on Purchase. At the closing of any purchase pursuant to 
this Article XI, the Agency will, upon receipt of the purchase price, deliver to the District such 
documents and instruments as are reasonably requested by the District conveying to the District 
the Financed Project, in "as is" condition, free and clear of all liens, claims and encumbrances 
other than the Permitted Exceptions. The Agency shall convey the Financed Project to the 
District by special warranty deed. Additionally, the Agency and District will execute and record 
a termination of this Lease Agreement in the real property records of Ada County, Idaho. 

The District, the Agency, and the Bank shall cooperate in executing such documents as 
are reasonably necessary to accomplish the purpose of this paragraph. 

Section 11.5 Survival of Option to Purchase. The Option to Purchase the Financed 
Project pursuant to Sectiori 11. l and Section 11.3 shall survive the termination of the Lease Term 
and this Lease for a period of ninety (90) days following the time at which the Note or any 
instrument issued to refund the Note ceases to be outstanding. 

Section 11.6 Recording of Option. On or before the Effective Date, but prior to 
recording this Lease, the parties shall memorialize this Option to Purchase in a separate Option 
to Purchase Agreement and shall record such separate Option to Purchase Agreement in the real 
property records of Ada County, Idaho 

ARTICLE XII 
COVENANTS IN EVENT OF NONRENEWAL 

Section 12.1 Cooperation Regarding Easements in Event of Nonrenewal. If an 
Event of Nonrenewal occurs and an Option to Purchase under Article XI bas not been exercised, 
the Agency and the District hereby agree to cooperate in granting easements, licenses or the like 
to ensure access by both parties and their users from the Boise Centre to all portions of the 
Project. 

ARTICLE XIII 
.MISCELLANEOUS 

Section 13.1 Notices. All notices , certificates or other communications hereunder shall 
be sufficiently given and shall be deemed given when mailed by registered mail, postage prepaid, 
addressed as follows: 
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If to the District: 

With a copy to: 

With a copy to: 

If to the Agency: 

With a copy to: 

If to the Bank: 

Greater Boise Auditorium District 
P.O.Box 1400 
Boise, Idaho 83701 
Attention: Pat Rice, Executive Director 
Facsimile: 208.336.8803 

Kimberly D. Ma1oney 
Givens Pursley LLP 
601 W. Bannock 
Boise, Idaho 83701 
Facsimile: 208.388.1300 

Nicholas G. Miller 
Hawley Troxell Ennis & Hawley LLP 
877 Main Street, Suite 1000 
Boise, Idaho 83702 
Facsimile: 208.9545241 

Urban Renewal Agency of Boise City, Idaho 
aka Capital City Development Corporation 
121 N. 9th Street 
P.O. Box 987 
Boise, Idaho 83702 
Attention: John Brunelle, Executive Director 
Facsimile: 208.384.4267 

Ryan P. Armbruster 
Elam & Burke, P.A. 
251 E. Front Street, Suite 300 
P.O. Box 1539 

, Boise, Idaho 83701-1539 
Facsimile: 208.384.5844 

The Agency, the District, and the Bank may, by notice hereunder, designate any fu1ther 
or different address to which subsequent notices, certificates, or other communications shall be 
sent. 

Section 13.2 Binding Effect This Lease shall inure to the benefit of and shall be 
binding upon the District and the Agency and their respective successors and assigns, subject, 
however, to the limitations contained herein. 

Section 13.3 Severability. In the event any provision of this Lease shall be held invalid 
or unenforceable by any court of competent jurisdiction, such holding shall not invalidate or 
render unenforceable any other provision hereof. 
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Section 13.4 Amendments, Changes. Except as otherwise provided in this Lease or in 
the Note Purchase Agreement, this Lease may not be effectively amended, changed, modified, 
altered or terminated without the written consent of the District, the Agency, and the Bank. 

Section 13.5 Execution in Counterparts. This Lease may be executed -in several 
counterparts, each of which shall be an original and all of which shall constitute but one and the 
same instrument. 

Section 13.6 No Offsets. The District shall pay all payments required hereunder, 
without abatement, deduction, offset or setoff other than those herein expressly provided. The 
District waives any and all existing and future claims and offsets against any payments required 
hereunder. 

Section 13.7 Recording. The District shall cause this Lease and every assignment and 
modification hereof or an appropriate and sufficient memorandum thereof to be recorded in the 
office of the Recorder of Ada County, Idaho. 

Section 13.8 Governing Law. This Lease shall be governed and construed in 
accordance with the Jaw of the State. 

Section 13.9 Surrender and Holding Over. At the end of, or the termination of, the 
Lease Tenn, unless .one of the Options to Purchase is exercised, the District shall surrender and 
deliver to the Agency the possession of the Financed Project, together with all improvements 
constructed with Net Note Proceeds, free and clear of all liens and encumbrances other than 
Permitted Encumbrances, and in good condition subject to reasonable wear and tear. 

The District shall be only a tenant at sufferance, whether or not the Agency accepts any 
Lease Payments from the District while the District is holding over without the Agency's written 
consent. 

Section 13.10 Limitation of Liability of the District. No covenant or agreement 
contained ¥1. this Lease, the Note Purchase Agreement or the Note shall be deemed to be a 
covenant or agreement of any member, director, officer or employee of the District in an 
individual capacity. No recourse shall be had for any claim based on this Lease, the Note 
Purchase Agreement or lhe Note against any member, director, commissioner, officer or 
employee, past, present or future, of the District or of any successor body as such, either directly 
or through the District or any such successor body, under any constitutional provision, statute or 
rule of law or by the enforcement of any assessment or penalty or otherwise. 

Section 13.11 Limitation of Liability of Agency. No covenant or agreement contained 
in this Lease, the Note Purchase Agreement or the Note shall be deemed to be a covenant or 
agreement of any member, director, commissioner, officer or employee of the Agency in an 
individual capacity. No recourse shall be had for any claim based on this Lease, the Note 
Purchase Agreement or the Note against any member, director, commissioner, officer or 
employee, past, present or future, of the Agency or of any successor body as such, either directly 
or through the Agency or any such successor body, under any constitutional provision, statute or 
rule of law or by the enforcement of any assessment or penalty or otherwise. 
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IN WITNESS WHEREOF, the Agency and the District have caused Ibis Lease to be 
executed in their respective corporate names as of the date first above written. 
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GREATER BOISE AUDITORIUM DISTRICT 

By: 
Chairman 

URBAN RENEWAL AGENCY OF BOISE CITY, 
IDAHO AKA CAPITAL CITY DEVELOPMENT 
CORPORATION 

By: 
Chairman 
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STATE OF IDAHO ) 
) ss. 

Cou·nty of Ada ) 

On this day of _________ _, ___ before me, 
a Notary Public in and for said State, personally 

appeared _________ _, known or identified to me to be the Chairman of the 
Board of Directors of the Greater Boise Auditorium District, and the person that executed the 
within instrument on behalf of the Greater Boise Auditorium District, and acknowledged to me 
that the Greater Boise Auditorium District executed the same . 

.IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the 
day and year in this certificate first above written. 

Notary Public for Idaho 
Residing at _____________ _ 
My commission expires ________ _ 

STATE OF IDAHO ) 
) ss. 

County of Ada ) 

On this day of __________ , ____ before me, 
a Notary Public in and for said State, personally 

appeared _________ ____, known or identified to me to be the Chairman of the 
Board of Commissioners of the Urban Renewal Agency of Boise City, Idaho aka Capital City 
Development Corporation, and the person that executed the within instiument on behalf of the 
Urban Renewal Agency of Boise City, Idaho aka Capital City Development Corporation, and 
acknowledged to me that the Urban Renewal Agency of Boise City, Idal10 aka Capital City 
Development Corporation executed the same. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the 
day and year in this certificate first above written. 

Notary Public for Idaho 
Residing at _____________ _ 
My commission expires _________ _ 
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APPENDIX A 

DEFINITIONS 

"Act" means Chapter 49, Title 67, Idaho Code, as amended. 

"Advance Rate" means the Bank' s prime rate plus 4.00%. 

"Agency" means the Urban Renewal Agency of Boise City, Idaho aka Capital City Development 
Corporation, an independent public body politic and corporate constituting a public 
instrumentality of the State, organized and operating as an urban renewal agency of the City of 
Boise City under the Urban Renewal Law or any public corporation succeeding to its rights and 
obligations as permitted under this Lease. 

"Agency Board" means the Board of Commissioners of the Agency. 

"Agency Fees and Expenses" means a financing fee, payable upon issuance of the Note, and 
only if such Note is issued, in the amount of $40,000, less a credit for the $5,000 pre-financing 
fee and for so long as the Note , or any instrument issued to refund the Note, shall be outstanding 
and the Lease is in effect, an annual fee payable on December 1 of each year in a.rrears in the 
amount of $5,000, and the actual reasonable and necessary out-of-pocket expenses incurred by 
Agency in connection with the Note and/or the ownership of the Financed Project. 

"Acquisition Fund" means the Construction Fund created by the Note Purchase Agreement. 

"Assignment of Purchase Agreement" means the Assignment of Purchase Agreement entered 
into between the District and the Agency whereby the District assigns, and the Agency accepts 
the assignment of, the District's right to purchase the Financed Project under the Purchase 
Agreement. 

"Authorized Representative" means, in the case of the Agency, the Executive Director and the 
Chair, in the case of the District, the Executive Director and the Chair, and, when used with 
reference to the performance of any act, the discharge of any duty or the execution of any 
certificate or other document, any officer, employee or other person authorized to perform such 
act, discharge such duty, or execute such certificate or other document. 

"Bank" means Wells Fargo Bank, N .A., being the purchaser of the Note. 

"Bank Fees and Expenses" means the reasonable and necessru:y fees and expenses of the Bank in 
connection with the Note as set forth in the Note Purchase Agreement 

"Boise Centre" means the District's existing convention center facilities . 

"Centre Building" means that building to be constructed by the Developer on the South Parcel, 
which contains the Financed Project. 
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"Cleaiwater Building" means that building to be constructed by the Developer on the West 
Parcel, which shall contain, among other things, meeting space and ancillary facilities to be _ • 
leased or purchased by the DJstdct. 

"Code" means the Internal Revenue Code of 1986, as amended, regulations thereunder and 
rulings and judicial decisions interpreting it or construing it. 

"Commencement Date" shall have the meaning given to such term in Section 3.2. 

"Condominium Documents" means the Condominium Plat .and Condominium Declaration for 
the City Center Plaza, which will govern the Financed Project. 

"Consulting Architect" means the architect or engineer as may be designated by the Agency, or 
the District, acting as agent of the Agency, in writing. 

"Consulting Architect Certificate" means an opinion or report signed by the Consulting 
Architect. 

"Continuing Disclosure Undertaking" shall mean a Continuing Disclosure Undertaking with 
I'espect to the Note, executed by the District, and dated the date of delivery of the Note. 

"Costs of Issuance" means the fees and expenses of issuance, sale and delivery of the Nole, 
including, but not limited to (i) expenses incurred by the Agency and the District in connection 
with the issuance, sale and delivery of the Note and in connection with the preparation and 
execution of the Lease, and the Note Purchase Agreement, the fees and expenses of the Bank in 
connection with the issuance of the Note, bond insurance premiums, if any, title insurance, rating 
agency, legal, underwriting, consulting and accounting fees and expenses and printing, 
photocopying and engraving costs; and (ii) any sums required to reimburse the Agency or the 
District for advances made by either of them for any of the above items. 

"Costs of Issuance Fund" means the Cost of Issuance Fund created by the Note Purchase 
Agreement. 

"Debt Service Account" shall have the meaning set forth in U1e Note Purchase Agreement. 

"Debt Service Reserve Account" shall have the meaning set forth in the Note Purchase 
Agreement. 

"Debt Service Reserve Payments" shall have the meaning given to such term in Section 5.3. 

"Deed of Trust" means the Deed of Trust and Assignment of Rents from the Agency to the Bartle 
granting a security interest in the Financed Project. 

"Developer" shall mean KC Gardner Company, L.C. 

"District" means the Greater Boise Auditorium District, Ada County, State of Idaho, a public 
body organized and operating as an auditorium district pursuant to Chapter 49, Title 67, Idal10 
Code. 

APPENDIX A: DEFINITIONS - 2 
05125.0016.6455980.22 



000649

"District Board" means the Board of Directors of the District. 

"Effective Date" means the date set forth in the first paragraph of this Lease. 

"Environmental Law" means any federal, state or local environmental statute, regulation, or 
ordinance presently in effect or that may be promulgated in the future as such statutes, 
regulations and ordinances may be amended from time to time, including but not limited to the 
statutes listed below: 

Resource Conservation and Recovery Act of 1976, 42 U.S.C. § 6901 et seq. 

Comprehensive Environmental Response, Compensation, and Liability Act of 1980, 42 
U.S.C. § 9601 et seq. 

Clean Air Act, 42 U.S.C. § 7401 et seq. 

Federal Water Pollution Control Act (Clean Water Act of 1977), 33 U.S.C. § 1251 et seq. 

Federal Insecticide, Fungicide, and Rodenticide Act (Federal Pesticide Act of 1978), 7 
U.S.C. § 136 et seq. 

Toxic Substances Control Act, 15 U.S.C. § 2601 et seq. 

Safe Drinking Water Act, 42 U.S.C. § 300f et seq. 

"Event of Default" means any of the events specified in Section 10.1 of the Lease to be an Event 
of Default. 

"Event of Nonrenewal" means the failure of the District to enter into a Renewal Term as 
provided in Section 5.l(b) of the Lease, provided that failure to enter into a Renewal Term 
subsequent to the exercise of an Option to Purchase shall not constitute an Event of Nonrenewal. 

"Financed Project" shall mean the condominium units comprising the new ballroom facility, 
related kitchen and ancillruy facilities, along with related soft costs and equipment to be 
constructed in the Centre Building. 

"Funds" shall have the meaning set forth in the Note Purchase Agreement. 

"Gardner MDA" shall mean the Amended and Restated Master Development Agreement 
between the Developer and the District, dated as of November 20, 2014, as such agreement is 
amended from time to time. 

"Government Obligations" shall have the meaning set forth in the Note Purchase Agreement. 

"Grove Plaza" means the plaza between the Project and ~he Bofae Centre. 

"Hazardous Substances" means any substance or material defined or designated as hazardous or 
toxic waste, hazardous or toxic material, a hazardous, toxic or radioactive substance, or other 
similar term, by Environmental Law. 
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"Initial Term" means the initial term of this Lease Agreement commencing on the 
Commencement Date and terminating on the following November 30. 

"Insurance Consultant" means an independent person witµ recognized expertise on insurance 
matters selected by the District and approved by the Agency and accepted by the Bank. 

"Investment Securities" shall mean any legal investments under the laws of the State of Idaho for 
moneys held hereunder. 

"Lease or Lease Agreement" means this Lease Agreement and any amendments and supplements 
hereto made in conformity with the requirements hereof and of the Note Purchase Agreement. 

"Lease Payment Fund" shall have the meaning set forth in the Note Purchase Agreement. 

"Lease Payments" means the payments required to be made by the District pursuant to Section 
5.3 of this Lease Agreement, and shown on Exhibit A. 

"Lease Payment Date" means the annual payment date occurring in the first month of the 
District's fiscal year and no later than December 31, as agreed to between the Agency, the 
Dfatrict and the Bank in accordance with Section 5.3 of this Lease Agreement, and as further 
described on Exhibit A to the Lease Agreement. 

"Lease Term" means the Initial Tenn and any applicable Renewal Term, subject to the 
provisions of this Lease Agreement, no one of which shall exceed one District fiscal year in 
length. 

"Net Note Proceeds" means the Net Note Proceeds as defined in the Note Purchase Agreement. 

"Net Proceeds" means, when used with respect to any insurance payment or condemnation 
award, the gross proceeds thereof less the expenses (including attorneys' fees) incurred in 
collection of such gross proceeds. 

"Note" means the Urban Renewal Agency of Boise City, Idaho aka Capital City Development 
Corporation Lease Revenue Note (Centre Building Project) issued pursuant to the Note Purchase 
Agreement. 

"Note Purchase Agreement" means the Note Purchase Agreement providing for the issuance of 
the Note to be prepared in accordance with the Bank term sheet dated November 20, 2014. 

"Notice of Intent to Renew" means the District's notice of intent to renew the Lease for a 
Renewal Term, as required by Section 5.l(b) of this Lease Agreement. 

"Occupancy Expenses" shall have the meaning given to such term in Section 5.3. 

"Option to Purchase" means the Option to Purchase described in Article XI of this Lease 
Agreement and to be recorded pursuant to a separate option purchase agreement between the 
District and the Agency pursuant to which the District is granted an option to purchase the 
Financed Project. 
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.. 

"Payment Date" shall have the meaning set forth in the Note Purchase Agreement. 

"Permitted Encumbrances" means, as of any particular time, (i) liens for taxes and special 
assessments on the Financed Project not then delinquent, (ii) this Lease Agreement and the Note 
Purchase Agreement, (iii) the Condominium Documents; (iv) purchase money security interests 
(except with respect to the equipment purchased with proceeds of the sale of the Note), (v) 
utility, access and other easements and rights of way, mineral rights, restrictions and exceptions 
that will not materially interfere with or impair the use of the Financed Project, (vi) mechanics' 
liens, security interests or other encumbrances to the extent permitted in Section 6.1 of this Lease 
Agreement, (vii) such minor defects, irregularities, encumbrances, easements, rights of way and 
clouds on title as normally exist with respect to properties similar in character to the Financed 
Project and as do not in the aggregate materially impair the property affected thereby for the 
purpose for which it was acquired or is held by the Agency or the District, including the 
exceptions to title attached as Exhibit B to this Lease Agreement, or binding agreements to 
remove such easements or encumbrances have been executed, and (viii) other encumbrances 
approved in writing by the District and the Agency prior to the delivery of the Note. 

''Project" means (i) renovation of the District's existing convention center facilities, (ii) 
construction of a ballroom facility and related kitchen, meeting space, ancillary faci1ities, and an 
elevated concourse attaching the District's existing facilities to the ballroom facility, and (iii) 
purchase of related furniture and equipment. The total estimated cost of the Project is 
$38,000,000. 

''Purchase Agreement" means the Purchase and SaJe Agreement for the Centre Facilities, wruch 
is an agreement for the purchase and sale of the Financed Project entered into by and between 
the District and the Developer; as such agreement has been amended from time to time. 

"Rebate Fund" shall mean the Rebate Fund created in the Note Purchase Agreement 

"Rebate Fund Payments" shall have the meaning given to such term in Section 5.3. 

''Prepayments" shall have the meaning given to such te1m in Section 5.3. 

"Renewal Term" means any renewal of this Lease Agreement by the District commencing on 
December 1 following the Initial Term or on any subsequent December 1, and tenninating on the 
following November 30. Each Renewal Te1m shall be for no more than one year in duration. 
TI1e final Renewal Term, if renewed by the District, shall commence December 1, 20_ and 
terminate November 30, 20_, unless this Lease Agreement shall be terminated earlier as 
provided in the Lease. 

"Rent" means Lease Payments, Prepayments, Debt Service Reserve Payments, Rebate Fund 
Payments and Occupancy Expenses, all as defined in Section 5.3. · 

"Reserve Requirement" shall mean the lesser of (i) Maximum Annual Debt Se1vice with respect 
to t11e Note, calculated as of the date of issuance of the Note, (ii) 125% of average annual Debt 
Service on the Note, calculated as of the date of issuance of the Note or (iii) 10% of the 
aggregate principal amount of the Note upon original issuance thereof; provided that the Reserve 
Requirement shall not exceed the amount permitted to be capitalized from the proceeds of the 

APPENDIX A: DEFINITIONS - 5 
05125.0016.64S598022 



000652

Note under then applicable provisions of federal tax law in order to protect the tax-exempt status 
of interest on the Note. 

"Revenue Fund" shall have the meaning set forth in the Note Purchase Agreement. 

"South Parcel" means the real prope1ty upon which the Centre Building will be constructed. 

"State" means the State of Idaho. 

"Tax Receipts" means the amounts representing coJlections by the Idaho State Tax Commission 
of the hotel/motel room sales tax levied by the District in accordance with Idaho Code Section 
67-4917B. 

"Urban Renewal Law" means the Urban Renewal Law of 1965, constituting Chapters 20 and 
29, Title 50, Idaho Code, inclusive, as amended. 

"West Parcel" means the real property upon which the Clearwater Building will be constructed. 
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EXHIBITB 

PERMITTED ENCUMBRANCES 

EXHIBITB: PERMITTED ENCUMBRANCES -1 
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EXHIBITB 

PETITION EXHIBIT B 
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AMt:NDED AND RESTATED MASTER DEVF:LOPMJ£NT AGREEMF:NT 

TH[S AMENDED AND RESTATED r,.,fASTER DEVELOPMENT AGREEMENT 
(hereinafter, the "Development Agreement") is made and entered into effective the __ :?Q..t..l.L day 
of November. ·' 2014" by and between the Greater Boise tn1ditorium District, a 
government,11 subdivision of the State of Idaho and a body corporate with all the powers of 
a public or quasi-public corporation (the "District") an<l KC Gardner Company, LC., a Utah 
limited liability company ("Canlncr"). This Development Agreement amends and restates that 
Development Agreement dated as of July 9, 2014, as amended, by and between th~ Di51rid and 
Gardner. 

1. The Project. 

I.I Definitions. Except where the context indicates othenivise, capitalized terms used 
herein shall have the respective meanings set forth below: 

1.1 . l. "Rui1dings": Tlte Clearwater Building and the Centre Buil<ling, located as 
sho'>vn oo the Site Plan, and a:; depicted and <lcsuibed in the Schemat ic Plans. 

1.1.2. "Site Plan": That certain Site Plan drawing aW1d1e<l to this Master 
Developmcnl Agreement as li'.xhibit "B". 

l. I .J . ''Schematic Plans": Those certain schematic plans labeled ""Updaw<l 
Colored Floor Plans 6-26- 14" prepared by Babcock Design Group, dated 6/25/141 jnduding 
sheets A 1.0.0, A I .1.0, A 1.2.0, A! .3.0, A 1.4.0 and Al .5.0, together with the "NarratiV{) Prngr.am 
for Meeting Room Facilities and Centre Facili1ics" attached hereto as Schedule I. 

1.1.4. "Disfrict Facilities": The "Centre 1:acilitics" and the ''Meeting Room 
F· cil ities". 

1.1.5 . "Centre Facilities": A commercial kitchen, a ballroom (with ballroom 
typic.al free span high ceiling configuration featuring moveable walls), and ancillary space:<. 
induding ground floor entry, lobby, stairs, elevators, escalators, prefunction areas, storage areas, 
restrooms, a cotmecting ~ky bridge to the fourth floor of the Clearwater Building and a sky 
bridge at the second floor level at the southwest corner of the Centre Building connccti11g to an 
adjacent structure to be acquired hy the District. The "Cenlre Facilit ies" comprise approximately 
fifty -two thousand (52,000) sqt1are feet of floor area in l e Centre uilding, as depicted on the 
Schematic Plans. 

1.1.6. "Meeting H.oom Facilities"; Meeting rooms on the fourth floor of the 
Clearwater Ouilding, with some moveable soundproof walls and fourteen (14) fool ceiling 
heights, together with a working kitchen, restrooms., hallways and other ancillary facilities, 
comprising approximately twenty-two thousand, Five Hundred Thirty-Seven (22,537) square 
foet of floor area, as depicted in the Schematic Plans. 
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I. I. 7. "Tenant Improvements"; (Defined rn Exhibit "TI" attached hereto, 
with inclusions and exclusions.) 

1.2 The Property. Gardner is the owner of certain real property located at 10 I S. 
Capitol Boulevard, in the City of Boise, County of Ada, State of Idaho, which property (the 
"Property") is particularly described in Exhibit "A" attached hereto and incorporated herein by 
this reference. 

1.3 The Plans . Gardner intends to develop the Property generally as shown on the 
site plan attached hereto as Exhibit "B", as the City Center Plaza, to include (inter alia) two (2) 
Buildings, referred to as the Clearwater Building and the Centre Building (shown on the Site 
Plan and depicted and described in the Schematic Plans). 

1.4 The District Facilities. The District desires to have Gardner construct new 
convention center facilities (the Centre Facilities and the Meeting Facilities, sometimes 
collectively referred to as the "District Facilities") in the Clearwater Building and the Centre 
Building, and Gardner desires to construct the same and sell the Centre Facilities to the District, 
and sell ( or lease) the Meeting Room Facilities to the District. 

1.5 The Project. The development and construction of the Buildings and the rnstrict 
Facilities is the Project. The District and Gardner hereby agree to undertake the Project on the 
terms and conditions hereinafter set forth . 

1.6 Gardner Affiliates. Gardner shall have the right to transfer its rights under this 
Development Agreement, including the right to develop the Project, to an affiliated entity that 
Gardner has a majority ownership interest in and that Gardner controls (the "Gardner 
Affiliate"). The Gardner Affiliate for the Project will be K.C. Gardner Riverwoods, LLC, an 
Idaho limited liability company. Wherever the tenn "Gardner" is used herein, such term shall 
include the Gardner Affiliate together with any other affiliate, nominee, assignee, or successor in 
interest as herein provided. Additionally, upon recordation of the condominium documents as 
set forth in Section 2.1 below, that the Gardner Affiliate will convey the units comprising the 
District Facilities to City Center Plaza Meeting, LLC, an Idaho limited liability company, that is 
a special purpose entity that has among its members the Gardner Affiliate and has among its 
managers Gardner. 

1.7 District Assignment. The District intends to assign its right to purchase the 
Centre Facilities (as such purchase right is hereinafter provided) to Capital City Development 
Corporation (the Urban Renewal Agency of Boise City, Idaho), and 6ardner hereby consents to 
such assignment. 

1.8 The Parties. The District and Gardner are collectively the "Parties" hereunder. 
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2. Project Documents. 

To facilitate the development of the Project as set forth herein, the Parties have agreed to the 
form of the following documents ("Project Documents"), which are to be executed in 
conjunction with Gardner undertaking the Project. 

2.1 Condominium Declaration. The Parties acknowledge that Gardner is 
constructing the Project as part of a larger mixed use development on the Property as the City 
Center Plaza. To facjlitate the development of the Project, and the conveyance of the Centre 
Facilities and the Meeting Room Facilities to the District (or District's permitted assignee), 
Gardner will create one or more condominiums within the Property and the improvements to be 
constructed thereon. The Parties agree that as to the Meeting Room Facilities and the Centre 
Facilities, the forms of the declarations and plats creating the condominiums will be subject to 
mutually agreed upon refinement. adjustment, and modification throughout the development of 
the Project and City Center Plaza. Gardner shall develop the Project as set forth herein and will 
create condominium regimes and multiple units within those regimes comprising the Project for 
purposes of sale or lease to the District as set forth herein. he istrict's approval of the final 
form of the condominium documents, in writing, is required. Provided, such approval shall not 
be unreasonably withheld or delayed. 

2.2 Purchase and SaJe Agreement. Gardner and the District shall execute and enter 
into a Purchase and Sale Agreement (the "PSA") for the Centre Facilities providing that Gardner 
shall selJ to the istrict and the District shall purchase from Gardner the Centre Facilities. The 
PSA shall be substantially in the form attached hereto as Exhibit "D". The FSA shall include 
the right of the District to assign it and the right to purchase therein provided to the Capital City 
Development Corporation. 

2.3 Lease Agreement; Option to Purchase. Gardner an the District shal1 execute 
and enter into a lease, and a parallel option to purchase the Meeting Room Facilities, providing 
that Gardner shall lease to the District and the District shall Lease from Gardner the Meeting 
Room Facilities, and further providing the District the option to elect to purchase the Meeting 
Room Facilities from Gardner in lieu of lease. The lease shall be in the form of Exhibit "E-1" 
attached hereto ("Lease"') , and the option to purchase shall be in the form of Exhibit "E-2" 
("Option"). 

2.4 Incorporation. The Parties acknowledge that the Project Documents are an 
important and integral part of the de'velopment, construction and disposition of the Project. This 
Master Development Agreement is also a Project Document. The Project Documents set forth 
the Parties ' respective duties, rights and obligations with regard to the development, construction 
and disposition of the Project. 

2.5 Interpretation of Proj ect Documents. The Project Documents shall be 
interpreted consistent with the following provisions: 
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2.5.1 The intention of the Project Documents is o require complete, correct and 
timely execution and completion of the Proj ect. Any work required by the Project Docwnents as 
necessary to complete the Project and produce the intended result shall be provided by Gardner 
in keeping with the Project Budget, attached hereto as Exhibit "F". fI'ne Project Documents are 
intended to be an integral whole and shall be interpreted as internally consistent. ork required 
by any page, part or portion of the Project Documents shall be performed as if it has been set 
forth on all pages, parts or portions of the Project Docwnents. The Project Documents may be 
modified only by an Amendment, as defined in Section 9.7. 

2.5.2 Consistent with the Project Documents, development and construction of 
the Project shall be procured by Gardner through a registered, independent general contractor. 
The person or entity providing these services shall be referred to as the "General Contractor". 
These services shall be procured pursuant to a separate agreement between Gardner and the 
General Contractor. The General Contractor shall be Engineered Structures, Inc. ("ESI"). 

2.5.3 "Work" as used herein and in the Project Documents means all labor, 
materials, equipment, supervision, supplies, facilities, tools, transportation, and services, for the 
whole or a designated part of the Project, to be provided by Gardner (or pursuant to Gardner's 
direction by the General Contractor, or any subcontractor, sub-subcontractor or other entity for 
whom Gardner or the General Contractor is responsible) to complete the Project, which is 
required, necessary, implied or reasonably inferable to construct the whole or a designated 
portion of the Project and to complete all Work in accordance with the Project Documents. Work 
also includes, but is not limited to, the fulfillment of all duties and responsibilities of Gardner as 
provided by the Project Documents. 

2.6 Execution of Project Documents. The Parties shall cause the PSA, the Lease 
and the Option to be executed within three (3) business days fo llowing approval of the Final 
Plans and Specifications and the Final Project Budget, as those terms are defined below. Within 
three (3) business days following recording of the condominium plat and the condominium 
declaration (so long as such recording is completed following the approval of the Final Plans and 
Specifications and the Final Project Budget) defining and creating the units comprising the 
District Facilities the PSA, the Lease and the Option shall be amended to include the platted 
descriptions of the units comprising the District Facilities. 

2.7 Statute of Frauds Not Applicable. The District, Gardner and the Gardner 
Affiliate expressly agree tlrnt the Statute of Frauds is not applicable in defeat of th.is Development 
Agreement, acknowledging that the District Facilities are adequately identified so as to avoid 
ambiguity or confusion, while acknowledging the ultimate requirement of condominium.ization. 
The District Facilities are to be constructed and located as shown in the Schematic Plans. The 
District Facilities include all rights of the owner and occupant of the units comprising same as set 
forth in the condominium plat and the condominium declaration for the City Center Plaza 
Condominium to be executed and recorded. 

3. Joint Financing Obligations. 

The District, Gardner and the Gardner Affiliate acknowledge that due to the comp]ex.ity of the 
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development of the Project, their respective obligations hereunder, and the timing for completion 
of the constniction of the Project, that financing of the construction and development of the 
Project necessitates their cooperative efforts to facilitate satisfactory financing. The Documents 
related to this Project as set forth in Article 2 will require their joint efforts to satisfy certain 
obligations related to the lender financing -of the development and construction of the Project and 
the development of City Center Plaza. Due to the complexity of developing City Center Plaza, 
Gardner Company may utilize one or more banks or other financial entities to finance City 
Center Plaza's initial development and to provide permanent financing for City Center Plaza, 
including the Project. All such lenders are potential financing entities are referred to hereafter 
collectively as the "Lender". 

3.1 District's Obligations. 

3.1.1 Security Deposit/Calculation of Damage. To facilitate the financing and 
development of the Centre Facilities, Gardner requires the District to make certain financial 
commitments at certain milestones in the development of the Project. Upon Gardner's submittal 
of the application for a building permit for the core and shell elements of the Centre Facilities to 
the City of Boise and delivery of written notice to the District of the same (but in no event prior 
to November 1, 20 14 the District shall deposit with Gardner the sum of Two Million Five 
Hundred Thousand Dollars ($2,500,000.00)("First Deposit"). This First Deposit is a security 
deposit to assure the District's performance of its obligation to purchase the Centre Facilities as 
required herein and in the PSA. Gardner shall provide a letter of credit in favor of the District in 
fonn satisfactory to the District, in the amount of the First Deposit as security for Gardner's use 
of the First Deposit and performance of its obligations hereunder, and to assure repayment of the 
Centre Deposit as hereinbelow provided (if repayment is required). Such Jetter of credit shall be 
provided through the date of closing of the purchase of the Centre Facilities, and Gardner shall 
renew, extend, or obtain such future letters of credit as may be necessary to satisfy such 
condition. Even though deposited as a security deposit, Gardner may utilize any portion of the 
First Deposit in constrnction at such time as the Final Plans and Specifications (as defined 
below) have been finally agreed to and approved in writing by the District. 

Within three (3) business days following the recording of a condominium plat 
creating the units defining the Centre Facilities (but in no event prior to July 1, 2015), the parties 
shall amend the PSA, to include the final legal descriptions of the actual condominium units 
comprising the Centre Facilities, and the District shall deposit an additional sum of Two Million 
Five Hundred Thousand Dollars ($2,500,000.00)("Second Deposit"). The Second Deposit shall 
be held in an escrow account, in an impound pursuant to an Impound/Escrow Agreement 
between the Parties and Fidelity fovestment. The First Deposit and the Second Deposit shall be 
referred to collectively as the "Centre Deposit," and serves solely as security for the District's 
performance of its purchase obligation for the Centre Facilities upon completion of construction 
by Gardner. 

The Centre Deposit is intended to provide assurance to Gardner and its lenders 
that if the District failed to proceed to close on the purchase of the Centre Facilities, that Gardner 
would have funding available to convert the same from their specialized use. As such, the 
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Centre Deposit shall be utilized and applied as follows: (a) If the District assigns its rights to 
CCDC to purchase all of the Centre Facilities upon their completion as set forth herein, then 
upon CCDC's payment of the Purchase Price for the Centre Facilities as set forth in the PSA, 
Gardner shall refund the First Deposit to the District, and the Second Deposit, together with all 
other amounts in the escrow impound account with Fidelity Investments shall be released to the 
District; (b) If the District does not make such assignment of its rights to CCDC and the District 
purchases the Centre Facilities upon their completion as set forth herein, then the First Deposit 
shall be credited against the Purchase Price, as such tenn is defined in the PSA and in 
conjunction with the Closing of the purchase of the Centre Facilities by the District, the Second 
Deposit and all other amounts in the escrow impound account with Fidelity Investments shall be 
released to the District; and (c) If CCDC (as assignee of the District) or the District fails to 
purchase the Centre Facilities upon completion of the Centre Facilities as set forth herein, then, 
in addition to any other remedies hereunder and the PSA, Gardner may retain the Centre Deposit. 

Gardner shall provide written to notice to the District of the issuance of the 
building permit for the construction of the core and shell of the Centre Facilities. If Gardner fails 
to commence construction of the Centre Facilities within sixty (60) days after the date of the 
issuance of a building permit for the construction of the core and shell of the Centre Facilities, or 
if Gardner breaches its obligations under this Development Agreement beyond all applicable 
notice and cure periods, then First Deposit and the Second Deposit shall be immediately 
refunded and paid over to the District. 

Gardner and the District agree to the specific performance of this Development 
Agreement and the PSA. Alternatively, if it is determined that damages are appropriate, then 
notwithstanding anything in this Development Agreement to the contrary, in no event will the 
either party be liable to the other under this Development Agreement or under the PSA for any 
damages in excess of the amount of the Purchase Price. Further, Gardner acknowledges and 
agrees that all liability of the District under this Development Agreement will expire upon the 
closing of the purchase of the Centre Facilities by the District or its assignee. 

3.1.2 Subordination of Interest in Meeting Room Facilities. The District 
acknowledges that if it fails to purchase the Meeting Room Facilities at the time that the 
certi.ticate of occupancy is issued for the Project, and proceeds with the lease of the same instead, 
then Gardner and the Gardner Affiliate will be required to obtain permanent financing for the 
Meeting Room Facilities, as the case may be, secured by a deed of trust encumbering the 
Meeting Room Facilities and that the District will consent to and subordinate its interest in the 
Meeting Room Facilities to that of the Lender. The District shall provide such consent, 
acknowledgment and subordination as may be reasonably required to facilitate financing of the 
Project. This provision is not applicable to the Centre Facilities. 
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3.2 Gardner Obligations. 

3.2.1 Gardner shall obtain the required construction financing for the Project 
subject to the District's performance. Gardner shall undertake the construction and development 
and completion in timely fashion of the Project consistent with all covenants for the benefit of 
the Lender related to the financing of the Project, and consistent with all covenants herein and in 
the Project Documents with the District. 

3.3 Joint Obligations. 

3.3.1 The District, Gardner and the Gardner Affiliate acknowledge that they will 
be required to take future actions to create legal parcels of record by condominiwnizing the 
Project to facilitate the District's purchase of the described Centre Facilities and Meeting Room 
Facilities. 

3.3.2 The District, Gardner and the Gardner Affiliate all further acknowledge 
and agree that the ender may impose additional reasonable obligations upon their respective 
performance under the Project Documents, including, but not limited to, requiring notice of any 
party's default under any of the Project Documents; granting the Lender a security in erest in the 
Property, the Project, and the Build ings. 

3.3.3 The District, Gardner and the Gardner Affiliate all further acknowledge 
and agree that they shall cooperatively modify the Project Budget and the Construction Schedule 
as defined in Article 4 below, as may be necessary from time to time to pennit the construction 
of the Project within the District's financing. 

4. Design and Development of Project and Construction oflmprovements. 

4.1 Project Design. The Parties have approved the Schematic Plans for the 
Buildings, and the District Facilities. Upon execution of this Development Agreement by the 
Parties, Gardner shall authorize the "Project Architect" (Babcock Design Group) retained by 
Gardner to proceed with final design and preparation of detailed plans and specifications 
(collectively, the "Final Plans And Specifications") for the construction of the Buildings and of 
the District Facilities, subject to the terms, conditions and requirements hereinafter set forth. The 
Final Plans And Specifications shall be consistent and compatible with the Schematic Plans, with 
any material deviations requiring the approval of the District, not to be W1Ieasonably withheld. 

4.1.1 Jt is the intention, understanding and agreement of the Parties that the 
District Facilities shal l be constructed, and the work shall include turnkey completed facilities, 
ready for occupancy and use by the District, with all Tenant Improvements constructed, installed 
an.d finished (subject to specific exceptions and/or exclusions as set forth in the "Tenant 
Improvements" definition, attached hereto as Exhibit "TI", and incorporated herein by this 
reference). 

4.1.2 The District intends to and will retain its own independent consulting 
architect (the "District Architect") to advise the District with regard to the plans and 
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specifications for the District Facilities. Upon retention by the District of the District Architect, 
the District shall provide to Gardner the name and all necessary contact infonnation for the 
District Architect. The Parties recognize and acknowledge that the District Facilities will have 
and present unique design and specification requirements. Gardner and the Project Architect 
shall work cooperatively with the District Architect, consulting with the District Architect and 
providin:g plans and specifications as prepared, in a timely fashion to the District Architect so· 
that the District Architect can have full opportunity to advise the District, Gardner and the 
Project Architect of any and all recommendations with regard to the design, the plans and the 
specifications for the Buildings and the District Facilities. Ultimately, the District shall have the 
right, prior to commencement of construction of the Buildings and the District Facilities, to 
approve the Final Plans And Specifications, such approval not to be unreasonably withheld or 
delayed. 

4.2 Budget and Schedule. 

4.2.1 Gardner has selected Engineered Structure~ Incorporated .("ESI") as its 
General Contractor for the Project. Based upon the Schematic Plans, Gardner and ESI have 
completed a preliminary estimation of the cost of the Project, and have developed a preliminary 
budget for the Project ("Project Budget") which sha11 be subject to modification upon prior 
WTitten approval of Gardner and the District as set forth below; and a construction schedule for 
the Project ("Construction Schedule"). The Project Budget .is attached hereto as Exhibit "F" 
and the Construction Schedule is attached hereto as Exhibit "G". 

4.2.2 The Parties agree that the Purchase Price for each of the respective Centre 
Facilities and the Meeting Room Facilities shall be determined and established by the final 
Project Budget as agreed upon by the Parties. As the plans and specifications are developed, 
refined and finalized (and ultimately approved by the District), Gardner and ESI shall refine the 
Work costs, and provide such detail and back up for such costs as may reasonably be required by 
the District and the District Architect. The Parties and ESI shall work jointly in good faith to 
modify the Project Budget and Construction Schedule as necessary and neither party shall 
unreasonably withhold or condition consent to modifications to the Project Budget or 
Construction Schedule, where such modifications are reasonably required to satisfy the District's 
requirements for the Project. 

4.2.3 'The Parties acknowledge that the Project Budget, the Construction 
Schedule, and any design or construction contracts Gardner enters into with the General 
Contractor or the design professional, related to the Project sbalJ be modified, including 
increases, prior to determination of the Final Project Budget pursuant to section 4.2.4, if 

(a) The District directs a change in the Project that increases the cost 
of design or construction for the Project; 

(b) Gardner encounters subsurface or £oncealed conditions on the 
Property, including hazardous materials, that increases the cost of any design services or 
construction; 
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( c) Gardner incurs unavoidable increased costs related to the design or 
construction of the Project as a direct result of changes, in applicable laws, codes and ordinances, 
sµch as changes in life-safety building codes; zoning Jaws; taxes and fees applicable to the 
Project; or environmental regulations; -and 

( d) Emergencies occur that increase the cost of design or construction 
for the Project. 

4.2.4 Upon completion of the Final Plans and .Specifications, the ·Project Budget 
shall be updated as the "Fina] Project Budget" and shall be presented by Gardner for approval 
by the District, such approval not to be unreasonably withheld or delayed. The Final Project 
Budget shall be in the same format as the Budget attached hereto as Exhibit "F", with such 
additior;ia1 detail as the District may reasonably request. The Budget shall show a .final cost of 
the work for the Centre Facilities and separately for the Meeting Room Facilities. It is the 
intention and agreement of the Parties that the Final Project Budget shall be on a cost -plus fee 
basis, with a Developer's Fee of five percent (5%) on total actual costs. The Final Prqject 
Budget total sum shall be a guaranteed maximum price ("Gl\-lP"). The books and records 
(including all supplier and subcontractor.supply agreements and contracts, and all work orders, 
change orders and invoices) shall be made available to the District and its agents for review, 
upon reasonable notice. Gardner and ESI shall continually seek to value engineer the Project and 
reduce the costs of the Work (without adversely impacting the quality or design ·in the Project). 
To the extent reductions in the -costs of the Work are realized after the GMP has been 
established, Gardner shall be entitled to a savings bonus equal to fifty percent (50%) of the 
amount by which the final cost of the Work is less than the GMP. 

4.2.5 Gardner acknowledges and agrees that the anticipated date of substantial 
completion shall be August 31, 2016 ("Targeted Date of Substantial Completion''). 
"Substantial Completion" shall mean the stage in the progress of the Project, or any designated 
portion of the Project when the Project is sufficiently complete in accordance with the Project 
Documents so that the District can occupy or utilize the Project, or a designated portion thereof, 
for its intended use. 

4.2.6 By executing this Development Agreement Gardner confirms that the 
Targeted Date of Substantial Completion is a reasonable period for perfomring all Work 
associated with the Project assuming that the District does not require material changes to the 
scope of the Project that would modify the Work as set forth herein. 

4.2. 7 The Project shall not be considered fully complete until the occurrence of 
the following: 

(a) A final certificate of occupancy has been issued by the authority 
having jurisdiction, and 

_ (b) The District agrees in writing that any and all remaining punchlist 
items have been completed to the District's satisfaction. Gardner shall have 90 days :from 
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Targeted Date of Substantial Completion, to comply ,vith both of these items. If final 
completion is not achieved within 90 days of the Targeted Date of Substantial Completion, the 
District may, at its own discretion, perform whatever tasks necessary to complete the above 
Work, and Gardner shall pay the District for ·those costs. 

(c) Prior to the District exercising its rights under 4.2.7 (b), it shall 
provide a minimum of ten (10) days written notice to Lender. 

4.3 Design and Construction. 

4.3.1 Agreements. Gardner shall enter into a design contract with Project 
Architect to undertake the design of the Project consistent with the Project Budget and 
Construction Schedule, attached hereto and incorporated herein. The design contract shall be 
substantially in the form attached hereto as Exhibit "H" ("Design Contract"). Gardner 
warrants that Project Architect is appropriately licensed in the state of Idaho. Gardner shall enter 
into a construction contract with ESI to undertake the development of the Project consistent with 
the Project Budget and Construction Schedule. The construction contract with the General 
Contractor shall be substantially in the form attached hereto as Exhibit "1" ("Construction 
Contract"). Gardner warrants that the General Contractor and any subcontractors shall be 
appropriately registered to perform the Work outlined herein and shall indemnify and hold 
hannless the District, its directors, officers, employees and agents from performance of Work by 
a person, company, corporation or entity not so registered. The Parties acknowledge that the 
Design Contract and Construction Contract are incorporated by reference and that upon 
execution they shall be deemed to be included in the Project Documents. 

4.3.2 Responsibility for Subcontractors. Gardner shall ensure that the 
Construction Contract with the General Contractor shall ensure that the General Contractor shall 
be responsible to the District for acts and omissions of the subcontractors, sub-subcontractors, 
materialmen, suppliers, and their agents and employees, and any other persons or entities 
performing portions of the Work for or on behalf of the Gardner or any of its subcontractors or 
sub-subcontrac~ors, or claiming by, through or under Gardner, and for any damages, losses, costs 
and expenses resulting from such acts or omissions. 

4.3.3 Responsibility To Pay For Elements Of The Work And Overtime. 
Unless otherwise provided in the Project Documents, the General Contractor shall provide and 
pay for labor, materials, equipment, tools, construction equipment and machinery, water, heat, 
utilities, transportation and other facilities and services necessary for proper execution and 
completion of the Work, whether temporary or pem:ianent and whether or not incorporated or 
to be incorporated in the Project. Should the Project Documents require Work to be performed 
after .regular working hours or .should the General Contractor elect to perform Work after 
regular hours, the additiona1 cost of such Work shall be borne by the General Contractor. 

4.3.4 Responsibility Fo·r Labor Issues. Whenever any provisions of the Project 
Documents conflict with any agreements or regulations of any kind in force among members 
of any trade association, union or coW1ci1, which regulate what Work shall be included in the 
work of particular trades, Gardner shall make all necessary arrangements with the General 

Amended and Restated GBAD Master Development Agreement- 10 



000669

contractor to reconcile any such conflict without delay or cost to the District and without 
recourse to the District. 

4.3.5 Disciplined And Skilled Employees. Gardner shall require the General 
Contractor to enforce strict discipline and good order among its employees, subcontractors and 
other persons carrying out the Work for or on behalf of the General Contractor and shall ensure 
its subcontractors do not permit employment of unfit .persons or persons not skilled in the tasks 
assigned to them. 

4.3.6 Permits And Fees. Consistent with the Project Budget and the Project 
Documents, all pennits and governmental fees, licenses, inspections and all other consents for 
construction n~cessary for proper execution and completion of the Project wbich are 
customarily secured after execution of the Project Documents and which are legally required, 
shall be secured and paid for by Gardner. Gardner shall deliver ail original permits, licenses 
and certificates to the District upon completion of the Project. 

4..3.7 Legal Notices. Gardner shall require the General Contractor to perform 
the Work in compliance with and give notices required by, laws, ordinances, rules, regulations 
and lawfu1 o.rders of public_authodties applicable to performance of the Work. 

4.3.8 Superintendent. Gardner shall require the General Contractor to employ a 
competent superintendent and necessary assistants who shall be in attendance at the Project 
during performance of the Work. The superintendent shall represent General Contractor and 
information and communications given to the superintendent shall be as binding as if given to 
the General Contractor, 

4.3.9 Construction Schedule. All Work shall be performed consistent with the 
Construction Schedule, a true and complete copy being attached hereto as Exhibit "G." The 
Construction Schedule shall not exceed time limits provided in the Project Documents, shall be 
revised .as required herein and at appropriate intervals as required by the conditions of the 
Work and the Project, shall be related to the entire Project, and shall provide for expeditious 
and practicable execution of the Work. The Construction Schedule shall not be revised without 
prior review and approval of the District, except as provided herein. The Construction 
Schedule shalI be reviewed every thirty (30) days and updated versions shall be submitted to 
the District If any updated version of the Construction Schedule indicates that ·the Date of 
Substantial Compfotion for the Work will be beyond the Date of Substantial Completion 
established herein, then the Gardner and the General Contractor shall submit to the District for 
its review and approval a narrative description of the means and methods which the General 
Contractor intends to employ to expedite the progress of the Work to ensure timely completion 
of the Work by the Date of Substantial Completion. To ensure such timely completion, the 
General Contractor shall take all necessary action including, without limitation, increasing the 
mnnber of personnel and labor on the Project and implementing overtime and double shifts. 

Amended and Restat~d GBAD Master Development Agreement - 11 



000670

4.3.10 Project Records. Gardner shall maintain for the District at the Project, or 
at such other location as reasonably acceptable to the District, one record copy of any 
drawings, specifications, addenda, change orders and other contract or subcontract 
amendments, in good order and marked currently to record changes and selections made during 
construction~ and one record copy of all approved shop drawings, product data, samples and 
similar required submittals. These shall be available to the District and shall be delivered to 
the District upon final completion of the Work. 

4.3.11 Finished Product. Gardner shall require the General Contractor to 
ensure that all cutting or patching required for performance and completion of the Work in 
accordance with the Project Documents. Al1 areas requiring cutting -and patching shall be 
restored to a completely finished condition acceptable to the District . 

...... 
4.3.12 Site Maintenance. Gardner shall require the General Contractor to use 

its best efforts to prevent and to control dust and shall be responsible for overall cleanliness 
and neatness of the Work. At completion of the Project, Gardner shall require the General 
Contractor to remove from and about the Project waste materials, rubbish, the General 
Contractor's tools, construction equipment, machinery and surplus materials. If the General 
Contractor fails to clean up the Project as provided herein, the District may do so and the cost 
thereof sha11 be charged to Gardner. 

4.3.13 Access To The Work. Upon reasonable prior notice, Gardner and the 
General Contractor shall allow the District access to the Project and surrounding area during all 
portions and stages of the Work. 

4.3.14 Indemnification. To the fullest extent permitted by law, Gardner, either 
through itself or others, shall indemnify and hold harmless the District, the District's officers, 
directors, members, consultants, agents and employees (the Indemnitees) from all claims for 
bodily injury and property damage other than to the Work itself and other property required to 
be insured, including reasonable attorneys' fees, costs and expenses, that may ar.ise from the 
performance of the Work, but only to the extent caused by the negligent acts or omissions of 
Gardner, Subcontractors or anyone employed directly or indirectly by any of1hem or by anyone 
for whose acts any of them may be liable. Gardner shall not be required to indemnify or hold 
harmless the lndemnitees for any negligent acts or omissions of the Indemnitees. 

4.3.15 Tests And Inspections. If the Project Documents or any laws, statutes, 
ordinances) building codes, rules, regulations or orders of any governmental body or public or 
quasi-public authority haYing jurisdiction over the Work or the Project require -any portion of 
the Work to be inspected, tested or approved, Gardner sball give the District timely notice 
thereof so the District~ and if-requested by the District, it may observe such inspection, testing 
or approval. 

4.3.15.l If the design_professional or public authorities·havingjurisdiction 
detennine that portions of the Work require additional testing. inspection or approval not 

Amended and Restated GBAD Master Development Agreement - 12 



000671

included herein, Gardner shall give timely written no1ice to the District of when and where 
tests and inspections are to be made so that the District may be present for such procedures. 

4.3.15.2 Gardner shall obtain and promptly deliver to the District all 
required certificates of testing, inspection or approval, unless otherwise required by ·the Project 
Documents. 

4.3.15.3 Tests or inspections of the Work or Project shall be scheduled 
and conducted so as to avoid unreasonable delay in the Work. 

4.3.16 Policies Of Employment. Gardner, and Gardner shall require the 
General Contractor its subcontractors and sub-subcontractors shall comply with all federal, 
state and local laws and regulations regarding employment, discrimination and affirmative 
action. 

4.3.17 Safety Of Persons And Property. Gardner shall require the General 
Contractor to be responsible for initiating, maintaining and supervising all safety precautions 
and programs in connection with the perfonnance of the Work in accordance with the Project 
Documents. Gardner shall require the General Contractor to take reasonable precautions for 
safety of, and shalI provide reasonable protection to prevent damage, injury or loss to: 

4.3.17.1 General Contractor's employees and the employees of 
subcontractors and sub-subcontractors and invitees on the Project or otherwise 
engaged in performing the Work and other persons who may be affected 
thereby; 

4.3.17.2 the Work and materials and equipment to be incorporated 
therein, whether in storage on or off Property, under care, custody or control of 
Gardner, the General Contractor, or any subcontractors; and, 

4.3.17.3 oilier property adjacent to the Property and designated area for 
the Work, such as trees, shrubs, lawns, walks, pavements, roadways, structures 
and utilities not designated for removal, relocation or replacement as :part of the 
Work. 

4.3.18 Gardner shall require the General Contractor to give notices and comply 
with applicable Jaws, ordinances, rules, regulations and lawful orders of public authorities 
bearing on safety of persons or property or their protection from damage, injury or Joss. Gardner 
shall provide all facilities and shall follow all procedures required by the Occupational Safety 
and Health Act (OSHA) including, but not limited to, ·providing and posting all required placards 
and notices, and .shall otherwise be responsible for complying with all other mandatory safety 
I~. . 

4.3.19 Gardner shall require the General Contractor to erect and maintain, and, 
as appropriate, require its subcontractors to also erect and maintain, as required by existing 
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conditions and performance hereunder, reasonable safeguards for safety and protection, 
including posting gender neutral danger signs and other warnings against hazards, promulgating 
safety regulations and notifying users of adjacent sites and utilities. 

4.3.20 · When use or storage of explosives or other hazardous materials or 
equipment or unusual methods, if any, are necessary for execution of the Work, Gardner shall 
give the District reasonable advance notice and shall exercise reasonable care and execute such 
activities under supervision of properly qualified personnel. 

4.3.21 Gardner shall require the General Contractor to promptly remedy, or 
cause to be remedied, damage and loss to property referred to herein. 

4.3.22 Gardner shall require the General Contractor to designate a responsible 
member of General Contractor's organization whose duty shall be the prevention of accidents. 
This person shall be the General Contractor's superintendent unless otherwise designated by the 
General Contractor. 

4.3.23 Gardner shall .require the General Contractor to promptly report in 
writing to the District all accidents arising out of or in connection with the Work which causes 
death or significant personal injury, giving full details and statements of any witnesses. 

4.3.24 When required by law or for the safety of the Work, Gardner shall require 
the General Contractor to shore up, brace, underpin and protect foundations and other portions 
of existing structure(s) which are in any way affected, or potentially affected, by the Work. · 

4.3.25 If any hazardous material, including asbestos or polychlorinated biphenyl 
(PCB), is encountered on the Property or adjoining property, Gardner shall require the General 
Contractor, upon recognizing the condition, to immediately stop Work in the affected area and 
report the condition to the District in v.-Titing. The Construction Schedule and the Date of 
Substantial Completion shall be extended for such periods oftime as the Work is stopped. The 
District shal1 obtain the services of a licensed laboratory to verify the presence or absence .of any 
hazardous material and, in the event such material or substance is found to be present, to verify 
that it has been rendered harmless. When the material or substance has been rendered bannless, 
Work.in the affected area shall resume. 

4.4 Emergencies. Gardner -shall require the General Contractor in an emergency 
affecting safety of persons or property, to act, at General Contractor's discretion, to prevent 
threatened damage, injury or loss. · 

4.5 Uncovering Work. lf a portion of the Work is covered contrary to the District 
request or contrary to the :requirements of the Project Documents, and the District makes a 
wntten request setting forth the need or justification for the uncovering or examination of such 
covered portion, then to such extent as ls commercially reasonable and necessary, such portion 
thereof shall be uncovered for examination and shall be replaced at the Gardner's expense 
without adjustment to the Date .of Subst.antial Completion or Project Budget. If a portion of the 

Amended and Restated GBAD Master Development Agreement -14 



000673

Work has been covered which the District has not specifically requested to examine prior to its 
being covered, the District may request to see such Work and it shall be uncovered by Gardner. 
If such Work or Owner Furnished Item is in accordance with the Project Docwnents, costs of 
uncovering and replacement shall, by appropriate change order, be at the District's expense. If 
such Work is not in accordance with the Project Documents, costs of uncovering and correction 
shall be at Gardner's expense unless the condition was caused by the District. 

4.6 Correcting Work. Gardner shall require the General Contractor to promptly 
correct Work rejected by the District that is not reasonably consistent with the requirements of 
the Project Docwnents, whether discovered before or after Substantial Completion and whether 
or not fabricated, instal1ed or completed. Costs of c.orrecting such rejected Work, including 
additional testing and inspections and compensation for the design professional' s services and 
expenses made necessary thereby, shall be at the expense of the party undertaking the 
correction. 

4.7 Acceptance Of Nonconforming Work. The District may, at its sole option, elect 
to accept Work that is not reasonably consistent with the requirements of the Project 
Documents, in which case the Project Budget shall be adjusted as is appropriate and equitable. 

4.8 Correction Of Work After Substantial Completion. If, within one (1) year 
after the Date of Substantial Completion of the Work (unless otherwise provjded in any 
Certificate of Substantial Completion approved by the parties, or within such longer period of 
time as may be provided by ]aw or in equity, or by terms of an applicable special warranty 
required by the Project Docwnents), any of the Work is found to be inconsistent with the 
requirements of the Project Documents, Gardner shall require the General Contractor to correct it 
promptly at the Gardner's sole expense after receipt of written notice from the District. The 
District shall give such notice promptly after discovery of the condition by the District. Tbis 
obligation shall survive acceptance of the Work under the Project Documents and termination of 
Project Documents. The one-year period for correction of Work shall be extended with respect 
to portions of such Work first performed after Substantial Completion by the period of time 
between Substantial Completion and the actual performance of the Work. If nonconforming 
Work is not corrected within a reasonable time during that period after receipt of notice from the 
District, the District may correct it. Establishment of the one-year period for correction of Work 
as described in this Paragraph relates only to the specific obligation to correct the Work, and has 
no relationship to the time within which the general obligation to comply with the Project 
Documents may be enforced, or to warranties, if any provided in the Project Documents or the 
time within which proceedings may be commenced to establish liability with respect to the 
perfonnance of obligations under the Project Documents. The obligations and liability, if any, 
with respect to any of the Work found to be inconsistent with the requirements of the Project 
Documents discovered after the one-yea:r correction perfod shall be determined in accordance 
with Idaho law. 

5. Coordination of Building and Site Work Construction. The Parties shall cooperate wjth 
each other, as well as the contractor, design professionals and their respective agents to facilitate 
the construction and development of 1he Project to minimize interference with adjoining 
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properties while ensuring that the work associated with the Project proceeds as set forth in 
Article 4 above. 

6. Force Majeure. No Party, shall be considered in breach or default of its obligations with 
respect to the preparation of the Project for redevelopment or the commericement and completion · 
of construction_ of the improvements, in the event .of f~rced delay in the performance of such 
obligations due to unforeseeable causes beyond its control and without its fault or negligence> 
including war; insurrection; strikes; lock-outs; riots; floods; earthquakes; fires; casualties; natural 
disasters; acts of1he public enemy; epidemics; quarantine restrictions; freight embargoes; lack of 
transportation; lack of materials or labor at commercially reasonable prices or in commercially 
reasonable quantities; adverse economic conditions; governmental restrictions or priority; 
unusually severe weather; acts of another party not within its control; environmental analysis, or 
removal of hazardous or toxic substances; acts or the failure to act of any public or governmental 
agency or entity ( except that acts or the failure to act of either party shall not excuse performance 
by that party); or any other causes beyond the control or without the fault of the Party claiming 
an extension of time to perfonn. The time for the performance of the obligations shall be 
extended for the period of delay, as mutually determined by the parties, if the party seeking the 
extension shall request it in writing of the other party within thirty (30) days after the beginning 
of the forced delay. Times of performance under this Agreement may also be extended in 
writing by the Parties. · 

7. Notices. Any notice, demand, request, invoice, bill or other instrument which may be or is 
required to be given under this Development Agreement or the Project Doc~ents shall be 
delivered in person, via nationally recognized overnight courier, or sent by United States 
certified or registered mail, postage prepaid, to as set forth herein as appJjcable. Notices shall be 
in writing unless oral notice .is expressly permitted by this Lease and shall be deemed given on 
the date immediately following deposit with the overnight courier or upon actual receipt, if 
earlier. A party may change its notice address as set forth herein by delivering notice thereof to 
the other party. Notices shall be delivered as follows: 

Gardner: 

K.C. Gardner Company, L.C. 
101 S. Capitol Blvd. Suite 1200 
Boi~e, Idaho 83702 
Attention: Thomas Ahlquist 

The District: 

Greater Boise Auditorium District 
850 W. Front Street 
Boise, ID 83702 
Attention: Pat Rice 

With copy to: 

Don Knickrehm 
Givens Pursley LLP 
601 W. Bannock Street 
Boise, ID 38701 
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8. Default. No party shall be deemed to be in default under this Development Agreement 
except upon the expiration of thirty (30) days from receipt of written notice from the other party 
specifying the particulars in which such party has failed to perform its obligations under this 
Development Agreement, unless such party, prior to expiration of said thirty (30) day period, has 
rectified the particulars specified in said notice of default. Upon the occurrence of any default, 
the non-defaulting party shall have all rights and remedies available to it at law or in equity. In 
addition to the remedies set forth in this Development Agreement, each party shall have all other 
remedies provided by law or equity to the same extent as if fully set forth herein word for word. 
No remedy available to any party shall exclude any other remedy available to such party under -
the Development Agreement or under law or equity. All remedies shall be cumulative. 

9. General Provisions. 

9.1 Reliance by Parties. It is of the essence of this Development Agreement that the 
construction of the improvements contemplated herein and the performance of each Party's 
responsibilities is of substantial economic significance to the other Party and that the failure of 
either party to perform at the time and in the manner contemplated herein shall result m 
substantial direct and consequential damages to the other Party. 

9.2 Waiver of Jury Trial. TO THE EXTENT PER.l\illTTED BY APPLICABLE 
LAW, THE PARTIES HEREBY IRREVOCABLY WAIVE ANY AND ALL RIGHT TO 
TRIAL BY JURY IN ANY LEGAL PROCEEDING ARISING OUT OF OR RELATING 
TO THIS AGREEMENT OR THE TRANSACTIONS CONTEMPLATED HEREBY. 
THE PROVISIONS OF THIS SECTION SHALL SURVIVE THE CLOSING OR ANY 
TERMINATION OF THIS AREEMENT. 

9.3 Applicable Law. The laws of the State of Idaho shall govern the interpretation 
and enforcement of this Agreement. 

9.4 Not a Partnership. The provisions of this Development Agreement are not 
intended to create, nor shall they in any way be interpreted or construed to create, a joint venture, 
partnership, or any other similar relationship between the parties. 

9.5 No Third Party Beneficiary Righ1s. Except as specifically provided herein, 
nothing contained in the Project Documents shall create, or be interpreted to create, privity or 
any other contractual relationship between any persons or entities other than the District and 
Gardner. Except as provided herein and in the Agreement, there are no third-party beneficiaries 
to the Project Documents. Nothing contained in the Project Docwnents shall create or give to 
third parties any claim or right of action against the District or Gardner, except as specifically 
provided in the Project Documents. 

9.6 Successors and Assigns. The terms, covenants, conditions and agreements 
contained herein shall constitute covenants running with the land and shall be binding upon, and 
inure to the benefit of the heirs, personal representatives, successors and assigns of the parties 
hereto. In the event of any sale or conveyance of a party's interest in its Parcel, said party shall 
remain liable to the other party for the performance of said party's obligations hereunder. 
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9. 7 Modification. Neither this Development Agreement nor the Project Documents 
shall be modified without the written agreement of all of the parties hereto. 

9.8 Captions and Headings. The captions and headings in this Development 
Agreement are for reference only and shall not be deemed to define or limit the scope or intent of 
any of the terms, covenants, c9nditions or agreements contained herein. 

9.9 Entire Agreement. This Development Agreement contains the entire agreement 
between the parties hereto and supersedes all prior agreements, oral or written, with respect to 
the s_ubject matter hereof. The provisions of this Development Agreement shall be construed as a 
whole and not strictly for or against any party. 

9.10 Time for Performance. Time is of the essence of this Development Agreement. 

9.11 Time Period Computation. AH time periods in this Development Agreement 
shall be deemed to refer to calendar days unless the time period specifically references business 
days. · 

9.12 Construction. In construing 1he provisions of 1his Development Agreement and 
whenever 'the context so _requires, the use of a gender shall include all other genders, the use of 
the singular shall include the plural, and the use of the plural shall include the singular. 

9.13 Joint and Several Obligations. In the event any party hereto is composed of 
more than one (I) person, the obligations of said party shall be joint and several. 

9.14 No Waiver. A Party's failure to insist upon strict performance of any of the 
terms, covenants, conditions or agreements contained herein shall not be deemed a waiver of any 
rights or remedies that said party may have and shall not be deemed a waiver of any subsequent 
breach or default in the performance of any of the terms, covenants, conditions or agreements 
contained herein by the same or any other party hereto. 

IN WITNESS WHEREOF, the Parties have executed this Development Agreement as of the 
date first set forth above. 
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GARDNER: 

KC Gardner Company, L.C., a Utah limited&W 
liability company 

By:C~. -
Name: {:/2;; JJ!cLU? ?"h./d.(.£/" 
Title: Manager 

CONSENTED TO BY 
GARDNER AFFILIATE: 

KC Gardner Riverwoods, L.C., a Utah limited , ."\ 
liability company ~ 

By: KC 
Gardner Company, L.C., a Utah limited · 
liabilily company· 

By: 
Name: c_.1v,jfdu1 t;!a.l'd,aJ 
Title: Manager 

THE DISTRICT: 

Greater Boise Auditorium District, a 
governmental subdivision of the State of 
Idaho 

By: _____,,;,,-..J ~·~; 1=--L-,.~--
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List of Exhibits and Schedules: 

Exhibit "A" -Legal Desc_ripti<;>n of Property 
Exhibit "B" - Site Plan 
Exhibit "C" - Reserved 
Exhibit "D" -Purchase And Sale Agreement 
Exhibit "E- l" - Lease of Meeting Space 
Exhibit "E-2" - Option to Purchase Meeting Space 
Exhibit "F" - Project Budget 
Exhibit "G" - Construction Schedule 
Exhibit "H" - Design Contract 
Exhibit "I" - Construction Contract 
Exhibit "TI" -Tenant Improvements (with inclusions and exclusions) 
Schedule 1 -NarrAtive Program for Boise Center Facilities Improvements and · 
Schematic Plans 
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ASSIGNME:'/T AND ASSUMPTION AGREEMENT 
(Purchase and Sale Agreement for Centre Facilities) 

THIS ASSIGNMENT AND ASSCMPTION AGREEMENT (the "Assignment") is 
entered into as of the day of _______ , 2014, between the Greater Boise 
Auditorium District, Ada County, State of [daho, an auditorium district organized and operating 
under the laws of the State of Idaho (the "District"'), created and maintained under the provisions 
of Title 67. Chapter 49 , Idaho Code, as amended, and the Urban Renewal Agency of Boise City, 
[dabo, ab Capital City De velopment Corporation (the "Agency"), a public body, corporate and 
politic. organized and operating pursuant to Title 50, Chapters 20 and 29, Idaho Code. 

Recitals 

WHEREAS, the District and the Agency have entered into that ,Amended and Restated 
Development Agreement ( the '·Development Agreement") dated as of the _ day of 

, 2014; --------

WHEREAS, pursuant to the Development Agreement. the Agency agreed to work with 
the District in the expansion of its existing convention center facilities in Boise, Idaho (the 
"Project'·) by providing non-appropriation lease financing for a portion thereof; 

WHEREAS, the District has entered into a Purchase and Sa e A reement for Centre 
Faci1iJies (the "Purchase Agreement"), dated the_ day of _______ , 2015, attached 
hereto as Exhibit A. with C ity Cemer Piaza ~,freting, LLC, a Utah limited liability company, (the 
·'Seller'') for the purchase of a portion of the Project known as the ·'Centre Facilities .. , which 
Centre Facilities are more particularly defined in the Purchase Agreement and legally described 
on Exhibit B hereto; 

WHERAS, in furtherance of the Development Agreement, the District desires to assign 
the Purchase Agreement to the Agency and the Agency desires to accept assignment of the 
Purchase Agreement, assume the District's obligations under the Purchase Agreement and 
consummate the purchase of the Centre Facilities pursuant to the terms thereof; and 

WHEREAS, in Section 4A of the Purchase Agreement, Seller approved the District's 
assignment of the Purchase Agreement to the Agency. 

Agreement 

NOW, THEREFORE 0 in consideration of the recitals set forth above, which the parties 
acknowledge are true and correct, and for other good and valuable consideration, the receipt and 
sufficiency of which are hereby acknowledged, the parties hereto agree as follows: 

1. Assignment: The District hereby assigns and transfers to the Agency all of the 
Dist1ict's right, title and interest in, to . and under the Purchase Agreement. 

2. Assumption: The Agency hereby accepts assignment of the Purchase Agreement, 
assumes the District's obligations thereunder, and agrees to perfotm, pay, and discharge all of 
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the obligations of the District thereunder and to purchase the Centre Building pursuant to the 
terms and conditions thereof. 

3. Further Assurances: Each party to this Assignment hereby covenants and agrees 
to perfom1 all such further acts and deliver all such further agreements, instruments and other 
documents as the other party shall reasonably request to consummate this Assignment and to 
close the purchase of the Centre Building pursuant to the terms of the Purchase Agreement. 

IN WITNESS WHEREOF, the Assignor and the Assignee have caused this Assignment 
to be duly executed on the date first written above. 

URBAN RENEWAL AGENCY OF BOISE CITY, 
IDAHO, AKA CAPITAL CITY DEVELOPMENT 
CORPORATION 

By: _____________ _ 

Chairman 

GREATER BOISE AUDITORIUM DISTRICT 

By: ________________ _ 
Chairman 

By: ________________ _ 

Executive Director 
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EXIDBIT A 

Purchase and Sale Agreement for Centre Facilities 
(attached) 
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PURCHASE AND SALE AGREEMENT FOR CENTRE FACILITIES 

THIS PURCHASE AND SALE AGREEMENT FOR CENTRE FACILITIES (tliis 
·'Conrracf'), is exect!ted ss of ____ _______ , 2015 (rhe "Effective Date" ') by a.nd 
between City Center Pla:r:a ?\'!eeting~ LLC s.n Id2.ho iimited liat.i] i1y company ("Seller'·), s.r:d 
Great:::r )cisr A· d1t•nium Di.strict, a goven::.:rm:n:a! subdivi~ion of the State of Jdal10 and a 
body ,:orporate ,11·ith r,11 the powers of a public or qua.:: i-municipal corporation ("Bu~ "). 

In and for the considera1ion of the payment of purchase price as hereinafter set forth, 
B;.1yer and Seller hereby agree as follows: 

l. Purchase. 

Seller (or Seller's affiiiate) is developing cenain improvemerns, including bm noi limited 
to a building comaining b2llroom space, commer~ia! kitchen and ancillary spaces, which spaces 
2.re ccndomif!ium units, con.non areas an.d limited com..rn on areas \\ ithin ~he building knmvn as 
rhe ··Ce1:tre Building"', as fm1her defined in Exhibit D (the "Centre Facilities"). "'eller hereby 
agrt>e_ ::iell. and Bu_ ~e ,gre-es to puFhase, 1he Centre Facilities subjeci io rhe tent:s and 
conditions he;e f. All capiralized terms used a:-id nol de fiaed herei;-i shall have the meanings set 
fo r:h 0:1 Exhibit "lF. anached hereto, incoJT)orated !~er-::i:1 by this re fe rence 

2. Purch:1s e Prke. 

____ 1 1_ 'Purci:ia_S·.: Prlce · !. 
rr.:;a~!-= !~y -; :,·j r-= 1:~rs:er ·1 f: .. ·:~·.;1-:di::.~Le~~· a\·~_jJ::'.~!e i~~(:°·~:-31 fu~-·Js :nor t-efor-: ~be C~o~ing [ 1:::~e r_~22 

d:-fr: ~d i--: Seci;c!: 6 he:·i;;cf). 

The Ce,::re Facilities a . .:e leg::l!y described in g1hibit~-'-~·: 2.rrac hed herew, inccrporated 
hcre~11 b:,r Lh~s re fere!}ce. 

i .-_ \ 
' ~ l t 

;~-.r~·c ::·,'.2 - : :! ·he ,_'t.·~·.-·(-:. :.~-·:.-.;::tit~~!'; r~:·: 1:·0r::;~J·/:e. !'..!.,.: :: _,: ::~·;·_~ ;~j~_r.:? ?I1,:~ ~·T~·i:Ci!~c;:_·/(_"tiS :1rp~-:~;\' '.:id 

':. \: '-.:;t -···-: !:1.:·.··;:- .:-:.rid t.1·~c :.~cJ!;:r ~1 .. 1;1:~!_g ~~n ____ --~ 1J15 \t>.t:· c f_i;1al.J(hi11.S~Jr~J 
5 fJC{_ i.;J~··.:t i!C n S: ~: 

1l:) Condition c1f ritle. Ti,k iO lht ('ei!cI-:: F2(::iiies shall be cc,1;,,eyed by 2. 

2pe·:izl ·\\:iTc::nt:- ;~:eed. j~J tbe fc:·n1 s ~_ ·,ae:bf. d hereto c.nd i·~cc..ri;c~·c;·e:: herein c._s EJi· hibH 'B ~~ .. :. free. 
2r:C clec.~ ~Ji' 2J l:ens! enc~_!n1b rancE-~~ ec.serflents: a~se~S!T1 ·:nt~ : re.strjc:lc r~ s: -e r other ex ceptior:s to 
, ;,t"" -:"''-" ·' r·.·· c-·.f+·e···a· ;.,. , c: e i: 0 .. -,~ 0-· 1 ·.:c· ,:·, p rJ··- 1·,.,,;,-,g ,....s_: .-·.·· ;1·.,-., ,a1• <::r-'11"1· (1h " '' Ii'. 11c·u·1, 13 1··~1·1·· "s ·· ·, • • -~-- l.. ... u . , ~ •- _ .,. _, \.t __ -L ... '-) , _, . J.,_, j \.. , uj .,· .J ,.-.. -... ~ J J. ~ Jv_. U ,, -J ... , _,t._.;t: , l .•. 1... .C:- J '-- - 1 I) '-li "---::..-. .' 

,~ ::ce: ;:-1 fer Ii) \l:e o,c·cprions set fo: 1h ir: ,i.x,t,Jr2it " C' 2.tta-:hed her ':·to : c•r (i i) 2.ny En.cuml.rance 
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created pi..:rsuant to the ff,qLlirements of the DEivelopmeni Agreement ("Permitted Ex1~entions·'). 
Upon execution of this Contract, Buyer shail obtain or cause Escrow Holder to obrni:1 2 

commitment for title insurance ("Title Commitment") i.vith instructior:.s 1hat the original Tit le 
Com...rnitme1,t and exception documents be delivered to Buyer ·vvi1h copy to Seller. Buyer shall 
have ten O 0) days after receipt of the Title Commitment, to review rhe condition of title set fonh 
in the Ede Corr!mitment and to deliver nmice to Seller in \\,Titing of any objections Buyer may 
have, v,·i:h reasons specified, or ar-}1hing comained in the Title Con1~1iit:11ent 1ha1 is nor a 
Permirted Exception as SeI forth 2.bove. In the event of u1 objec1icm b:' E;.1yer, Closing .sJ-l?.11 be
continued until such date as Buye: and Seller can resolve ai1d eiin,inate 21i)' i:en:: 1hat is not ::. 
Permitted Exception as set foTTh abcve. Seller shall cause (al Seller's sole cos1 and expetJSel , .. ny 
exception objected 1o by Buyer, which is not a Permitted Exception and that is either a mone1a1)· 
lien or that would constitute a material impairment to Buyer's title or use and enjcyment of the 
Centre Faci.ities, to be timely eliminated and removed. 

(c) TWe Insurance. Escrov,1 Holder shall be preoared to obtain. issue and 
deli\'er to Buyer, upon closing, a standard owner's policy of title insurar:ce, in the full amount of 
the Purchase Price, insuring fee simple title to the Centre F ?,ciiities to be ·,,:sted in Buyer, sub_iec:"[ 
only ro the Perrnitted Exceptions. 

4A. Buyer's Righi of Assignment. R;.,yer imends to as:si-g:1 his Contnct and its 
righrs herc:under to Capital City Deveiopment Corporation (the Urban Renewal Agency of fr1e 
City cf Bci~e, Idaho) prior 10 CJosing; and, upon st:ch as:=:ig:nrnen~, Capital City Develop:rnem 
Corpor2iicn 'xii! close the purchase c,f 1he Ctmre Facilitic.': herein cc-;:1.ernpl2ted. B~l\t'r is 
hereby grc-.rHed s:1c!1 right 1Jf z.s~i§mT,ent~ C.I:d Se Her 2ovencu~!lS ~.rid agrees~.:- £ccer! P .. r;3 P:::::c1gr~izc 
such 2ssi.gn1Trent ar~ci ·io sell ~h·:: (~~.111re F:1cjJjtjf5 ro Cc.p~t::l c·it>' [le··\ flc.-:p ::~:r.1t c·or;:o:--:::;,~icr: 

'). C v5in g. 

3t/\tr sha]} cpcn escro\J.1 \V!1h t1rst .-\..rr.ierican Tit:e 11:S":.jlE.r:-c::: r:c!npan~,:~ SCCJ \\· _ !·. f2._in 
Street. S°L;i1e 910, Boise, Id2.J10 83702, A"irn: Kimbeiiy Yeim ("E~crow Holder"). Ck,s;ng sh2)) 

occur :hirry (30) da:, .<: fio·ri tr:e ds'e Seller dei:\ ers a Ceiiific<:re of 1~··c('1;_;:-c..rcy 10 BD)E-, i:c~Ld o:: 
1he City of Eoi2e~ Jdah() C'(_"fr;~ing J)iJle·~; ~2J:(1n :J· .. e Jeli"r,(··r) cf 1be. PJ:-::f"'a~e Price 1c Sel}e:· a~-2d 
TlA::: deJi·~.::·r:-· .. ;f ~tc rr:q·~:r•:;ri d~1 c:.~:r~-:-.r.·,·s lC f-L·,r::· ()~ ·=! 1:~~~j= 11'.e c:~·~i:·1g !]z-t-e. ~'e]>~J S~-2.!j 
:j.~_::nsl! · .·i •h f~c 1·,._1 :, :'--ic1r.jr: 1· :f i~1.J~, ,?·~·,:-' -~;'] :i.:10 -~:··~.-_:.-··· _-=- .;.~r'"? ,.. __ :; ··:~: ·._;,·~~-:--~·:-.I> --~~<;·J 

c~~!\e>_:ng tLe 1.:r:r;~rt "'=-/c~JJ~i,-::::· i_0 s~-":·:·f:· · :,·-- ··}·_, ~~·.1 :~~'L::ii{ -::s i.G -: :-=:!i \·=1 ~-_'.: ~.C1C~ .. i~:l -.. 1 ,'.~~:--1,:!1·;~;··· r~~e:::j 
;-:; Et!ye;-·::,,·1t ~11:.s,~!<:···. TTc!(~f.7 is ;n 2. J>:~~i~i 1 .. ·1~ .--, -~i!;:C.~1-~-': Tc:~::.::~·-:-.:;·.:-~~~~~--: ?.;.1~·1"s.<-; ::·;:-~-::. !-..,~ 

c1r t~efcrc tte (:·j,:,~.it!B f.':21:: . B~,:~·,·?:::· sh~~~ :~:~_-t-c::~t ·:,,·].th E-~~c~·c--··-\.· }! 1:·]dF:~- r~~-~: T}·----~·:h,~·.i:-~:- F:~.-::-: ~ .. :~r. 
:;_i ;::·1.r:.2c1ic:·~.:: ~c a-;;-:h·.,r:::~ 1Lf :~·r.·t:r:=:- T-\.' ,~ .3~e :F:·;_, f ~{; St:!:~;- :;1=·--::T-: 3-:.::·-:_ i_c.: :- .. f :h,: S-1:-:-.clc.l } ".:~·:?~--(, 

[Jee.d . !f tht: (· 1 
... 5i;·1;i [);..1tf. dt~:r:_!··:_; .. .1i:.e..J. :n ·- (_r::_ . .::3-::-rJ.:· 1;,-iTh ~ji;:- f(:.tcJ::·-:g~ ;~ ~, :::~1, .. :·1~~:>. :;-~:;·_,}~~-~

r;r JF:·g~l ~-ic•l;day~ l}:(n ·:.J: ~~ 
C:t::~Ca) er ie.gc-1 holi~ay . 

Ji:=,c.r1 (=1:JEi:ig. Bt;yer ~h2.;; pay rhr: E~·C!(i\V (Closing) Fee: 2:~-j :;·~:- -:.:!:er cc,~:s (Jr :1:c~~g.ts 
osses~:ed by Escro\71 }-!cl~~er rti .:::.te,.J i.c 1:H~ c:.l. ... ~::~g . :Lci .:.be.;~ JJ.s:! 1}· -:~ :.:i_!·~ i~:st ta.~_c>-= ;~:-e:-r~1<1T: [(::· 
·the Ovv-r:tr~~ Pel icy Seller stc.il pc.:, an·\· EJ'l'.i c.!} ccsrs fc:- :Le: rf~c::-::.:e cf a~y n1c:i~~c:.r~ Lt~i 
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occupancy of Buyer and that SeJier would incur significant ext-aordinary expense to make the 
Centre Facilities useable for another purpose; a.TJ.d therefore, the Buyer and Seller agree that the 
remedies of specific performance or monetary dan1ages as set forth above, ere appropriate and 
reasonable. 

10. Notices. 

Any notice, demand, request, invoice, bill or other insirurnent which may be or is 
required to be given under this Contract shall be delivered in person, via nationally recognized 
overnight courier, or sent by United States ce.rtified or registered mail, postage prepaid, to as set 
forth herein as applicable. Notices shall be in ,niting unless oral notice is expressly pennitred by 
this Lease and shall be deemed given on the date immediately following deposit \.Vith the 
overnight courier or upon actual receipt, if earlier. A party may change irs notice address as set 
forth herein by delivering notice thereof to the other party. Notices shall be delivered as follows: 

SELLER: 

City Center Plaza Meering, LLC 
Artemion: Christian Gardner 
90 South 400 West, Suite 360 
Salt Lake City, UT 84101 

with a copy to: 

KC Gardner Company, LC. 
Attention: General Coumel 
10 l S. Capitol Boulevard, Suite 1200 
Boise, ID 83702 

11. Commisshm. 

BUYER: 

Greater Boise Auditorium District 
PO Box 1400 
Boise, ID 83701 

Donald E. Y,.nicb·eb11 
Givens Pursley 
601 \t./. Ba.nncck SEee'! 
Boise, ID 8370:2 

Buyer and Seller agree that neiiher has been represented by any broker, finder or oilier 
party entitled to a rea1 estate brokerage commiEsion, finder's fee or other cornpens&.tion. E2ch 
Party agrees to inde.mliify, defend ar:.d hoid the orher Party harmless frc-m ai:.d c.gainst any 
c.om.;r;issions. fees or other comrn:'ns21icn v.:hich is claimed l::v anv i.hi::'d Pert,. -,,.-i1h whom T°he • .r- ,. .. ., 

indemnifying Pa.riy has :dlcgedy deait 

!2, Gen em I. 

(b) Headings. Section headings a.re for cor1venienc:e only a.r:d :she.Ii not be 
dt'emed to not define, limit or construe the contents cf any terms, consents er ccnditions in 1his 
Contract. 

(c) Entire Agreement. This Cor.tract, together with 1.he exhibi1s attached hereto, 
contains the entire agreemem ber·ween the parties hereto and supersedes all pi ior understandings 
and agreements, oral or ,\Tirtrn, vv·ith respect to the subject matter hereof. The provisions of this 

Contract of Sale - 4 



000685

List of Exhibits and Schedule 

Exhibit «A" Legal Description of Centre Facilities 

Exhibit "B" Form of Special Warranty Deed 

Exhibit "C" Permitted Exceptions 

Exhibit "D" Definitions 
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AMENDED AND RESTATED DEVELOPMENT AGREEMENT 

THTS AMENDED AND RESTATED DEVELOPMENT AGREEMENT (this 
"Agreement") is entered into as of the .1.9.t.h day of December, 2014, between the Greater Boise 
Auditorium District, Ada County, State of Idaho, an auditorium district organized and operating 
under the laws of the State ofldaho (the "District"), created and maintained under the provisions of 
Title 67, Chapter 49, Idaho Code, as amended, and the Urban Renewal Agency of Boise City, Idaho, 
aka Capital City Development Corporation (the "Agency"), a public body, corporate and politic, 
organized and operating pursuant to Title 50, Chapters 20 and 29, Idaho Code. The Agreement 
amends and restates the Development Agreement entered into between the District and the Agency 
dated June 9, 2014. 

Section 1. Background. 

a. The District intends to expand and improve its convention center and public 
event facilities in downtown Boise (the "Project") to be located within the boundaries of both the 
District and the Agency. 

b. The Project includes (i) renovation of Uie District's existing convention center 
facilities (the "Boise Centi-e"), (ii) constrnction of a new ballroom facility , related kitchen and 
ancillary facilities, meeting space and ancillary facilities, and an elevated concourse attaching the 
District's existing facilities to the new ballroom facility, (iii) purchase of related furniture and 
equipment, and (iv) improvements to the Grove Plaza, the plaza between the Boise Centre and the 
building to contain the new ballrnom facility. The total estimated cost of the Project is $38,000,000. 
The new ballroom facility and related kitchen, as well as the new meeting space and all ancillary 
facilities, are to be located in new buildings being constructed by KC Gardner Company, L.C. (the 
"Developer"), who has acquired title to parcels to the south and west of the existing U.S. Bank 
office tower in close proximity to the District's existing facilities. The parcels are referred to herein 
as the "South Parcel" and the "West Parcel." 

c. The District and the Developer have entered into a Master Development 
Agreement (the "Master Development Agreement"), whereby the Developer will agree to develop 
and build to suit the new ballroom facility, related kitchen and ancillary facilities with.in a new 
building to be constructed on the South Parcel, such building referred to herein as the "Centre 
Builrling," as well as the meeting space and ancillary facilities within a new building to be 
constructed on the West Parcel , such building referred to herein as the "Clearwater Building." 
Both the Centre Building and the Clearwater Building will be subject to a condominium regime as 
set forth in the Condominium Documents as defined in and to be entered into pursuant to the Master . 
Development Agreement. The units containing the new ballroom facility, relate kitchen and 

· ancillary facilities and the new meeting space and ancillary facilities will be leased or sold by the 
Developer to the District. 

d. The District intends to seek nonappropriation lease financing for purchase of 
the portion of the Project containing the new ballroom facility, the related kitchen, and ancillary 
facilities in the Centre Building, which has an estimated cost of $19,091 ,084, plus related soft costs 
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and equipment, for a total cost of $21,236,400 (collectively, the "Financed Project") and related 
reserves and financing costs. The improvements in the Clearwater Building are not included in the 
Financed Project. To facilitate the financing of the Financed Project, the District has requested that 
the Agency utiUze its statutory powers and further its public purposes by issuing a promissory 
note[s] or similar instrument (the "Note") on the District's behalf, to be repaid by the Agency solely 
from lease payments payable by the District to the Agency (the "Lease Payments") in the amount of 
the principal and interest coming due on such Note under an annual appropriation lease of the 
Financed Project (the "Lease Agreement"). 

e. The District intends to utilize its annual receipts from hotel/motel room tax 
collections and annual revenues from its existing facilities (the "Revenues") as the sole source of 
payment of annual Lease Payments for the Financed Project. 

f. The objective of this Agreement is to document and to facilitate the 
achievement of the parties' present intentions with respect to (i) the development of the Financed 
Project; (ii) the execution and delivery of the Lease Agreement and the issuance of the Note with 
respect to the Financed Project and related reserves and financing costs; (iii) provision for payment 
of cost and expenses; and (iv) the required court approval of the financing. 

Section 2. Disposition of the Financed Project/ Purchase Agreement. 

In the Master Development Agreement, the Developer has agreed to build the Financed 
Project to suit and then sell the same lo the District for an agreed purchase price. To that end, upon 
satisfaction of certain conditions, including agreement on the final design and guaranteed maximum 
price, which is estimated to occur in June 2015, the District antici ates entering into a Purchase 
Agreement in the form attached to the Master Development Agreement (the "Purchase 
Agreement") providing for the acquisition of the Financed Project from the Developer. The District 
hereby agrees to assign the Purchase Agreement to the Agency pursuant to an Assignment and 
Assumption Agreement in the form attached hereto as Exhibit A (the "Assignment"). The Agency 
hereby agrees to accept assignment of the Purchase Agreement and purchase the Financed Project 
following satisfaction of the conditions in the Master Development Agreement, successful 
completion of the Judicial Confirmation Proceedings (as hereinafter defined) and issuance of the 
Note, and thereby the Agency shall become the owner of the Financed Project. 

In the event the Financed Project is completed prior lo the successful completion of the 
Judicial Confirmation Proceedings, the District may purchase the Financed Project from the 
Developer pursuant to the Purchase Agreement with District reserves. In the event the District 
purchases the Financed Project, upon successful completion of the Judicial Confirmation 
Proceedings and issuance of the Note, Lhe Agency will purchase the Financed Project from the 
District using Note proceeds and lease it to the Distric t pursuant to the Lease Agreement. 

Section 3. Financing of U1e Project. 

a . Judicial Confirmation Proceedings. The parties understand and agree that a 
judicial validation of the non-appropriation lease financing structure will be required as a condition 
to the successful completion of the financing. Thus, the Agency agrees to cooperate with the 
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District in a petition for judicial validation, to be brought pursuant to Chapter 13 of Title 7, Idaho 
Code, to seek court approval as to the legal validity of the proposed financing (the "Judicial 
Confirmation Proceedings") . The District shall oversee the Judicial Confirmation Proceedings and 
such proceedings will be funded in accordance with Section 5 herein. Such proceedings shall clearly 
describe the roles and relationship of the parties with regard to the financing of the Financed Project 
and related reserves and financing costs. 

b. Note. Upon successful completion of the Judicial Confirmation Proceedings, 
the District intends to request and upon such request the Agency shall issue the Note in an amount 
sufficient to provide funds to purchase the Financed Project and fund related reserves and financing 
costs. The proceeds from sale of the Note shall be used by tl1e Agency to purchase the Financed 
Project and fund related reserves and financing costs. The timing of the closing of Note shall be 
directed by the District. 

c. Lease Revenues. Upon successful completion of the Judicial Confirmation 
Proceedings, and prior to or contemporaneously with the sale of tlle Note, the District shall enter into 
ttie ease Agreement with the Agency, and the District will pay Lease Payments from the Revenues 
sufficient to pay principal and interest due on the Note, subject lo the District's determination, in its 
discretion, to annually renew the Lease Agreement. A draft version of the Lease Agreement is 
attached hereto as Exhibit B. 

d. Selection of Finance Professionals. The Pruties agree on tbe identity and roles 
of the following financing participants and agree to cooperate to identify and select other participants 
as needed: 

(i) Hawley Troxell Ennis & Hawley LLP will act as note counsel to the District 
("Note Counsel") and will issue unqualified legal opinions on the validity of 
the Lease Agreement and on the validity and tax exemption of the Note; 

(ii) Sherman & Howard L.L.C. will act as special finance counsel to the Agency; 

(iii) Piper Jaffray & Co., which has an existing contract with the Agency, will 
serve as financial advisor to the Agency ("Agency's Financial Advisor") 
and will provide services to the District upon request that relate to strncturing 
the Lease Payments and other terms of the Lease Agreement that will 
enhance the marketability of the Note; 

(iv) the District may, but is not required to, engage its ow u financial advisor at its 
own expense; and 

(v) the District, in consultation with its own financial advisor, if any, Piper 
Jaffray & Co. and lhe Agency, shall determine the manner of sale of the Note 
and select through such process, as they shall agree, one or more underwriters 
for the Note if sold in a public offering, or institutional investors if the Note 
is sold in a limited offering. 

DEVELOPMENT AGREEMENT - 3 
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e. Private Placement. In the event the District and the Agency pursue a private 
placement for the Note, the District and the Agency agree to place the Note with an entity or entities 
that would qualify as a bank, a qualified institutional buyer, or an accredited investor. Such 
purchaser of the Note shall be capable of providing an acceptable letter or certificate indicating that 
the purchaser is experienced in transaction such as those related to the Nate and that the purchaser is 
knowledgeable and fully capable of independently evaluating the risk involved in investing in the 
Note. Further, should the purchaser determine, subsequent to its purchase of the Note, to sell, 
assign, or transfer the Note, any such sale, assignment or transfer shall be made under those same 
conditions constituting what is referred to as a "traveling letter". 

Section 4. Construction of the Project. The District will work with the Developer to 
manage the construction and development of the Financed Project. 

Section 5. Expenses Fund. The District hereby agrees to presently budget and commit 
$123,000 in a fund to be called the "Expenses Fund" to be held by the District as the sole source of 
payment for all reasonable and necessary out-of-pocket costs, expenses and fees, incurred by the 
Agency from June 9, 2014 through the effective date of the Lease directly in connection with the 
issuance of the Note and the Financed Project, as detailed below. 

The District shall not be required to pay for any expenses hereunder in excess of the stop 
amounts set forth below unless the Agency first obtains the District's prior written consent to incur 
such excess expenses and additional funds are budgeted and committed therefor: 

Expense 
Sherman & Howard L.L.C. (Agency Note 
Counsel) 

Piper Jaffray & Co. (Agency Financial 
Advisor) 
Elam & Burke (Agency General Counsel) 
All other Agency incurred expenses 

Stop Amount 
$15,000 

$63,500 

$40,000 
$ 5,000 

The Agency shall provide to the District a monthly accounting of all expenses to be paid 
from the Expenses Fund. The District shall pay all such amounts owed to parties from amounts held 
in the Expenses Fund as directed by the Agency within thirty (30) days of being bi1led for the same, 
unless the District disputes such expenses. In the event of a dispute, the Executive Director of the 
District and the Executive Director of the Agency shall meet and attempt to resolve the dispute. In 
the event the dispute is not resolved by the Executive Directors, the Boards of the District and the 
Agency shall meet to resolve the dispute. Any amounts due after resolulion of a dispute shall be 
paid within thirty (30) days of such resolution. · 

The provisions of this Section shall survive for thirty (30) days beyond the termination of this 
Agreement, and if funds remain in the Expenses Fund thirty (30) days after the termination of this 
Agreement, such funds shall be released to the District 

The District shall pay directly, and not from the Expenses Fund, the fees of Bond Counsel, 
the District's counsel, and the District's financial advisor, if applicable. 
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Section 6. Contingency Fund. The District hereby agrees to presently budget and 
commit $250,000 in a fund to be called the "Contingency Fund" to be held as the sole source of 
payment for reasonable attorneys' fees , costs and expenses of the Agency, including insurance 
premiums for new policies carried and insurance deductibles relating specifically to the Project, 
for all claims for bodily injury and property damage, other than property insured, made against 
the Agency that arise from the negligent acts or omissions of the District. The Agency and the 
District agree to seek and use insurance proceeds prior to use of the Contingency Fund. 

The Agency shall provide to the District evidence of all expenses to be paid from the 
Contingency Fund. The Disttict shall pay all such amounts owed to the Agency within thirty (30) 
days of evidence of such expenses being submitted unless the District disputes such expenses . In the 
event of a dispute, the Executive Director of the District and the Executive Director of the Agency 
shall meet and attempt to resolve the dispute. In the event the dispute is not resolved by the 
Executive Directors, the Boards of the District and the Agency shall meet to resolve the dispute. 
Any amounts due after resolution of a dispute shall be paid within thirty (30) days of such resolution. 

The Contingency Fund shall not survive termination of this Agreement. 

Section 7. Default. Time is of the essence. Failure or delay of either party to perform 
any obligation of such party under this Agreement constitutes a default hereunder; provided, 
however, that no party shall be deemed to be in breach of this Agreement unless and until such party 
has received written notice of such default, and has failed to remedy its failure to perform its 
obligations therein specified for a period of thirty (30) days. 

Section 8. Remedies on Default. Both parties shall have all remedies at law and in 
equity. The rights and remedies of the parties hereunder are cumulative, and exercise by any party 
of one or more of such rights or remedies shall not preclude the exercise by it, at the same time or 
different times, of any other rights or remedies for the same default or any other default by any other 
party. 

Section 9. 'ferm. This Agreement shall be effective until the earliest of the date the 
Lease Agreement is effective or five (5) years from the date of execution. No provision of this 
Agreement shall survive termination of this Agreement, except Section 5 which shall survive for 
thirty (30) days beyond the termination of this Agreement. 

Section 10. Miscellaneous Provisions. 

a. Notices. All notices, certificates or other communications hereunder shall be 
sufficiently given and shall be deemed given when mailed by registered mail, postage prepaid, 
addressed as follows: if to the Agency, at Capital City Development Corporation, 121 N. 9th, Suite 
501, Boise, ID 83702, Attention : Executive Director; ifto the District, at Greater Boise Auditorium 
District, 850 W. Front Street, Boise, ID 83702, attention: Executive Director. The Agency and the 
District may, by notice hereunder, designate any further or different addresses to which subsequent 
notices, certificates or other communications shall be sent. 
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b. Binding Effect. This Agreement shall inure to the benefit of and shall be 
binding upon the Agency, the District and their respective successors and assigns, subject, however, 
to the limitations contained herein. 

c. Severability. In the event any provision of this Agreement shall be held 
invalid or unenforceable by any court of competent jurisdiction, such holding shall not invalidate or 
render unenforceable any other provision hereof. 

d. Amendments, Changes and Modifications. This Agreement may not be 
effectively amended, changed, modified, altered or terminated without the written consent of the 
Agency and the District. 

e. Execution in Counterparts. This Agreement may be executed in several 
counterparts, each of which shall be an original and all of which shall constitute but one and the 
same instrument, and all of which constitute the entire understanding and agreement of the parties 
relative to the subject matter hereof. 

f. Governing Law. This Agreement shall be gqverned and construed in 
accordance with the law of the State of Idaho. 

g. Good Faith and Cooperation. It is agreed by the Agency and the District that 
it is in their mutual best interest and U1e interest of the public that the Project be financed and 
developed as herein contemplated, and, to that end, the parties shall in all instances cooperate and act 
in good faith in compliance with the terms, covenants and conditions of this Agreement and each 
shall deal fairly with the other. 

h. No Thlrd Party Beneficiaries. This Agreement is made for the sole benefit of 
the Agency and the District, and no other person or persons shall have rights or remedies hereunder. 
The Agency shall owe no duty to any claimant for labor performed or material furnished with 
respect to the Project. 

(Sig1iatures appear on following page] 
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IN WITNESS WHEREOF, the parties have executed this Agreement the day and year 
hereinabove first written. 
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URBAN RENEW AL AGENCY OF BOISE CITY, 
IDAHO, AKA CAPITAL CITY DEVELOPMENT 
CORPORATION 

E AUDITORIUM DISTRICT 

B; W~~ Cl · man 
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JOHN L. RUNFT (ISB # 1059) 
JON M. STEELE (ISB # 1911) 

tJO, ---* --V,1-~o~" " 
A.M. ~ ,.P.r~. 

MAY 2 8 2 15 · 
CHRISTOPHER D. RICH, Clerk 

By TENILLE GRANT 
D!:.PUTY 

RUNFT & STEELE LAW OFFICES, PLLC 
1020 W. Main Street, Suite 400 
Boise, Idaho 83702 
Phone: (208) 333-8506 
Fax: (208) 343-3246 
Email: JRunft@runftsteele.com 

Attorneys for David Frazier 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 

THE STATE OF IDAHO)N AND FOR THE COUNTY OF ADA 

IN THE MATTER OF: 

GREATER BOISE AUDITORIUM 
DISTRICT, 

Petitioner. 

) 
) Case No. CV OT 1423695 
) 
) STIPULATION FOR FURTHER 
) ADDITIONS TO CLERK'S RECORD ON 
) APPEAL PURSUANT TO I.A.R.19(c) AND 
) 28(c) 
) 

Petitioner, Greater Auditorium District (the "Petitioner"), and respondent, David R. 

Frazier (the "Respondent"), by and through their respective attorneys of record, herby stipulate 

and agree as follows: 

1. The inclusion in the Clerks Record on appeal of Respondent's (highlighted) exhibit 

introduced for illustrative purposes at the February 25, 2015 hearing on Petitioner's 

Request for Judicial Confirmation, attached to Respondent's Motion for Further 

Additions to The Clerk's Record on Appeal Pursuant to LA.R. 19(c) and 28(c). 

This was the only exhibit introduced at said hearing. 

STIPULATION FOR FURTHER ADDITIONS TO CLERK'S RECORD ON APPEAL 
PURSUANT TO I.A.R. 19(c) AND 28(c)-Page 1 

ORIGINAL 
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DATED this 29fhctay of May, 2015. 

RUNFT & STEELE LAW OFFICES, PLLC 

L. RUNFT 
'.Attorney for Respondent David Frazier 

By: ____________ _ 

DONALD E. KNICKREHM 
Attorney for Petitioner 

By: ____________ _ 

NICHOLAS G. MILLER 
Attorney for Petitioner 

STIPULATION FOR FURTHER ADDITIONS TO CLERK'S RECORD ON APPEAL 
PURSUANT TO I.A.R. 19(c) AND 28(c)-Page 2 
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l 

RX Date/Time 05/28/201 c: 09:24 
05/28/2015 THU 9:21 FAX 

DATED this ?-~ay of May, 2015. 

RUNFT & SIBBLE LAW OFFICES, PLLC 

BY: ~Z~· . 19 LRUNFT° 
. ~ttorney for Respondent David Frazier 

By: ____________ _ 
NICHOLAS G. MILLER 
Attorney for Petitioner 

STIPULATION FOR FURTHER ADDITIONS TO CLERK'S RECORD ON APPEAL 
PURSUANT TO I.A.R. 19(c) AND 28(c)- Page 2 

P.003 
~003/004 
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RX Date/Time 05/28/201 5 11 :27 
5/28/2015 11:26:24 AM Tom Jones Hawley ,,. xell 

• J ' 

DATED this t-i'fltlay of May, 2015, 

RUNFT & STEELE LAW OFFICES, PLLC 

J L. RUNFT 
-Attorney for Respondent David Frazier 

By: ____________ _ 

DONALD E. KNICKREHM 
AttornrY for Petitioner 

Attorney for Petitioner 

STIPULATION FOR FURTHER ADDITIONS TO CLERK'S RECORD ON AP.PEAL 
PURSUANT TO I.A.R. 19(c) AND 28(c)-Page 2 

P.002 
Page 2 
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~ ,,. . "' 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on this J.-0--hciay of May 2015, a true and correct 
copy of the foregoing STIPULATION FOR FURTHER ADDITIONS TO CLERK'S 
RECORD ON APPEAL PURSUANT TO I.A.R. 19(c) AND 28(c), was served upon opposing 
counsel as follows: 

Chris Meyer 
Pat Miller 
Givens Pursley LLP 
601 W. Bannock St. 
Boise, ID 83702 
F: (208) 388-1300 

Nicholas G. Miller 
S.C. Danielle Quade 
Hawley Troxell Ennis & Hawley LLP 
877 W. Main St., Suite 1000 
Boise, ID 83702-5883 
F: (208) 954-5285 

-1_ us Mail 
__ Personal Delivery 

Facsimile 

~USMail 
__ Personal Delivery 

Facsimile 

RUNFT & STEELE LAW OFFICES, PLLC 

STIPULATION FOR FURTHER ADDITIONS TO CLERK'S RECORD ON APPEAL 
PURSUANT TO I.A.R. 19( c) AND 28( c )- Page 3 
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RECEIVED 

MAY 2 8 2015 
JOHN lt&dllCBi1f#Jmtffi 059) 
JON M. STEELE (ISB # 1911) 
RUNFT & STEELE LAW OFFICES, PLLC 
1020 W. Main Street, Suite 400 

JUN 1 2 2015 
CHRISTOPHER D. RICH, Clerk 

By JANINE KORSEN 
DEPUTY 

Boise, Idaho 83702 
Phone: (208) 333-8506 
Fax: (208) 343-3246 
Email: JRunft@runftsteele.com 

Attorneys for David Frazier 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

IN THE MA TIER OF: 

GREATER BOISE AUDITORIUM 
DISTRICT, 

Petitioner. 

) 
) Case No. CV OT ,1423695 
) 

..,,, ) ORDER GRANTING FURTHER 
) ADDITIONS TO THE CLERK'S RECORD 
) ON APPEAL PURSUANT TO I.A.R.19(c) 
) AND 28(c) 
) 

The Court having reviewed Respondent's Motion for Additions to The Clerk's Record on 

Appeal Pursuant to lA.R. 19(c) and 28(c) filed on May 12, 2015, Respondent's Motion for 

Further Additions to The Clerk's Record on Appeal Pursuant to lA.R. 19(c) and 28(c), filed 

herewith, and the Stipulation for Additions to the Clerk's Record on Appeal Pursuant to lA.R. 

19(c) and 28(c), also filed herewith, and being fully advised and good cause appearing herein, 

IT IS HEREBY ORDERED THAT the following further additions be made to the 

Clerk's Record in the appeal of this matter: 

1. The inclusion in the Clerks Record on appeal of Respondent's (highlighted) exhibit 

introduced for illustrative purposes at the February 25, 2015 hearing on Petitioner's 

Request for Judicial Confirmation, attached to Respondent's Motion for Further 

ORDER GRANTING FURTHER ADDITIONS TO THE CLERK'S RECORD ON APPEAL 
PURSUANT TO I.A.R. 19(c) AND 28(c)-Page 1 



000700

Additions to The Clerk's Record on Appeal Pursuant to LA.R. 19(c) and 28(c). This 

was the only exhibit introduced at said hearing. 

ORDER GRANTING FURTHER ADDITIONS TO THE CLERK'S RECORD ON APPEAL 
PURSUANT TO I.A.R. 19( c) AND 28( c )- Page 2 
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,. -

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on this l i.ffJay o~015, a true and correct 
copy of the foregoing ORDER GRANTING FURTHER ADDITIONS TO THE CLERK'S 
RECORD ON APPEAL PURSUANT TO I.A.R. 19(c) AND 28(c), was served upon counsel 
for the parties as follows: 

Chris Meyer 
Pat Miller 
Givens Pursley LLP 
601 W. Bannock St. 
Boise, ID 83 702 
F: (208) 388-1300 

Nicholas G. Miller 
S.C. Danielle Quade 
Hawley Troxell Ennis & Hawley LLP 
877 W. Main St., Suite 1000 
Boise, ID 83702-5883 
F: (208) 954-5285 

John L. Runft 
Runft & Steele Law Offices, PLLC 
1020 W. Main St. Suite 400 
Boise, Idaho 83 702 
F: (208) 343-3246 

)(_us Mail 
__ Personal Delivery 

Facsimile 

X--us Mail 
__ Personal Delivery 

Facsimile 

~US Mail 
__ Personal Delivery 

Facsimile 

ORDER GRANTING FURTHER ADDITIONS TO THE CLERK'S RECORD ON APPEAL 
PURSUANT TO I.A.R. 19(c) AND 28(c)- Page 3 
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IN THE SUPREME COURT OF THE STATE OF 

IN THE MATTER OF: 

THE GREATER BOISE AUDITORIUM 
District, 

No. 
A.M, 

Petiti~ner-Appellant, 
)Case No. CV-OT-14-23695 
) 
) 

vs. ) 
) 

DAVID R. FRAZIER, ) 
) 

Respondent. ) _______________ ) 

NOTICE OF TRANSCRIPT LODGED 

· ~ Notice is hereby given that on May 26th, 2015, I 
lodged a transcript 76 pages in length for the 
above-referenced appeal with the District Court Clerk of 
Ada County in the Fourth Judicial District. 

(Signature of Reporter) 
Penny L. Tardiff, CSR 

5/26/2015 --------- -------------

Hearing Date: February 25, 2015 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

IN THE MATTER OF: 

THE GREATER BOISE AUDITORIUM 
DISTRICT, 

Petitioner-Appellant, 
vs. 

DAVID R. FRAZIER, 

Respondent. 

Supreme Court Case No. 43074 

CERTIFICATE OF EXHIBITS 

I, CHRISTOPHER D. RICH, Clerk of the District Court of the Fourth Judicial District of 
the State ofldaho in and for the County of Ada, do hereby certify: 

There were no exhibits offered for identification or admitted into evidence during the 
course of this action. 

I FURTHER CERTIFY, that the following documents will be submitted as EXHIBITS to 
the Record: 

1. Petition for Judicial Confirmation, Ada County Case No. CV-OT-2014-11320, filed 
June 11, 2014. 

IN, WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the said 
Court this 12th day of June, 2015. 

CERTIFICATE OF EXHIBITS 

, ........ ,,, 
CHRISTOPHERD. RI~~'\t\ JUD/ •,,,, 
Clerk of the DistrictJf~~.,..l); ••• • ••• C/.1,; '1~, .. ~ ,o_~L~· •• ~ I 

... .'::::>.... •• •• -0,:, 
$a.• \\i sTAre•. ~-:;. 
:~ ~;.,: 

By fR _ f - : ?:! : 
•,..... • n: 

Deputy Clerk :;: \Uf\\\O : ~: -:. ~ .. .. ~ ~ ,:, <A. • • .!::, ... 
., ,r/"'), •• •• "N" .. ... 
,, vi, •••••••• rCS .. .. ,, :,i, "'-' , .. 

111 -4ND FOR r,.\°l" ,,, ,,, ,, ,,,.,, .... ,, 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

IN THE MATTER OF: 

THE GREATER BOISE AUDITORIUM 
DISTRICT, 

Petitioner-Appellant, 
vs. 

DAVID R. FRAZIER, 

Respondent. 

Supreme Court Case No. 43074 

CERTIFICATE OF SERVICE 

I, _CHRISTOPHER D. RICH, the undersigned authority, do hereby certify that I have 

personally served or mailed, by either United States Mail or Interdepartmental Mail, one copy of 

the following: 

CLERK'S RECORD AND REPORTER'S TRANSCRIPT 

to each of the Attorneys of Record in this cause as follows: 

CHRISTOPHER H. MEYER 

ATTORNEY FOR APPELLANT 

BOISE, IDAHO 

/ 

Date of Service: 
JUN 1 2 2015 
--------

CERTIFICATE OF SERVICE 

JOHN L. RUNFT 

ATTORNEY FOR RESPONDENT 

BOISE, IDAHO 

,,, ....... ,,, 
~ ,, 

CHRISTOPHER D. R:IC8\\ lUDic11 '11,, 

Clerk of the Districf~.Jii,···· ••····.-'a ',, .. 
:: .•,: •• ""'A.TE••~':. 
,_-...;. ,:::.:,1 ··-3-

~. c:, • ..,-;.• • -::;:. : 

\[ ~ :~: : • :'(- •n· B - • -Y • 0 e---3: -~ . -Deputy Clerk ;:i •.. \U ~ l t:- $ 
., '1::.n •• •• ~ ~ ., v~ • • "" ~ 

~ ~(l •••••••• ~~ ~ ,, l4' \)\', ...... 
,,,,, AND FOR ~ ,,,, ,,, ....... ,,,, 
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IN THE DISTRJCT COURT OF THE FOURTH JUDICIAL DISTRJCT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

IN THE MATTER OF: 

THE GREATER BOISE AUDITORIUM 
DISTRJCT, 

Petitioner-Appellant, 
vs. 

DAVID R. FRAZIER, 

Respondent. 

Supreme Court Case No. 43074 

CERTIFICATE TO RECORD 

I, CHRJSTOPHER D. RJCH, Clerk of the District Court of the Fourth Judicial District of the 

State of Idaho, in and for the County of Ada, do hereby certify that the above and foregoing record in 

the above-entitled cause was compiled under my direction and is a true and correct record of the 

pleadings and documents that are automatically required under Rule 28 of the Idaho Appellate Rules, 

as well as those requested by Counsel. 

I FURTHER CERTIFY, that the Notice of Appeal was filed in the District Court on the 

24th day of April, 2015. 

CERTIFICATE TO RECORD 

,,,111111,,,, ,, ,, 
,,, \UDIC/,4 ,,, 

CHRJSTOPHER D. j'IqG\.•••••••.f .o,./',, .. 
Clerk of the District:,"ni:>.u:t "'"~,:B • ••• ~ \ 

.. ,~ • G ;, • •r_ -
:: :::::i. ~'Y • ,::::. -•o• " .,.-t.w • . ~ G' ·~: • U • C o~ • • 
• • ' 0 z:,..: 

By ~\>-~ :t;:: - . . ~:: DeputyClerk~ .~ &:: 
.... J>~ ••••••••• <"\~ ..... .. .... ~(1 "" .. .. ,,,, IN AND rO~ ,,,, ,,,,,,. ... ,,,,, 
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