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IN THE

SUPREME COURT

OF THE

STATE OF IDAHO

— THOMAS L. STRONG AND BRIAN K. HAWK,

_PlaintifPs/Appellants

VS,

INTERMOUNTAIN ANESTHESIA, P.A. AND
—_MARCUS E. MURPHY, M.D,

Defendant’s/Respondent's

| Appraicd from the District Courtof the ___Seventh e ___Judicial |

| District of the State of idaho, in and for _ _Bonneville _ County

___Magistrate Jucge

| Lowell N. Hawkes
| 1322 E. Center
Pocatello, ID 83201

Attorney for Appellant
Kevin J, Scanian
[ 1087 W. River Street, Suite 300
Boise, 1D 83701

Adorney for Respondent
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Attorneys for Defendants [
I
!
;

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE

{

STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

!
THOMAS L. STRONG, and BRIAN K. :
HAWK, Case No. CV 06-7149 1
Plaintiffs, AFFIDAVIT OF JEFFREY R,
TOWNSEND IN SUPPORT OF
vs. SUPPLEMENTAL MEMORANDUM
IN SUPPORT OF DEFENDANTS’
INTERMOUNTAIN ANESTHESIA, P.A. and MOTION TO DISMISS FOR:
MARCUS E. MURPHY, M.D., FAILURE TO PROSECUTE, OR
ALTERNATIVELY, MOTION FOR
Defendants. SUMMARY JUDGMENT
!
STATE OF IDAHO ) i
) ss. |
County of Ada ) ’

;
I

[, JEFFREY R. TOWNSEND, being first duly sworn upon oath, deposes and stfates:
:

1. I am an attorney licensed to practice in the State of Idaho, and am an a;tttomey of
record for Defendant Intermountain Anesthesia, P.A. and Marcus R. Murphy, M.D. in ithc: above-
referenced matter. ‘

2. I make this Affidavit on my personal knowledge and belief of the maéters stated
herein. |
AFFIDAVIT OF JEFFREY R. TOWNSEND IN SUPPORT OF SUPPLEMENTAL MEMORANDUM ng : 6 39 Q

SUPPORT OF DEFENDANTS’ MOTION TO DISMISS FOR FAILURE TO PROSECUTE, OR |
ALTERNATIVELY, MOTION FOR SUMMARY JUDGMENT - | !

t
|
i
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3. Attached hereto as Exhibit “A” is a true and correct copy of relevant portions of

1

the Legislative Council’s report of November 1975 on its study of medical malpractice.:
4. Attached hereto as Exhibit “B” is a true and correct copy of relevant ﬂiortions of

i

the transcript of the hearing on Defendants’ Motion to Dismiss and Motion for ‘Summary

1

%

Judgment dated September 7, 2010. i
FURTHER YOUR AFFIANT SAYETH NAUGHT. ;

|

|

7

JEFFREY R. TOWNSEND |
|
|

th
SUBSCRIBED and SWORN to before me this'S day of October, 2010

otary Public for Idaho
Residing in Boise
My commission expires: 08/18/2010

”lnuun\“‘ CERTIFICATE OF SERVICE

|
[ HEREBY CERTIFY that on the 2 S%day of October, 2010, 1 caused to be served a
true copy of the foregoing AFFIDAVIT OF JEFFREY R. TOWNSEND IN SUPPORT OF
SUPPLEMENTAL MEMORANDUM IN SUPPORT OF DEFENDANTS® MOTION TO
DISMISS FOR FAILURE TO PROSECUTE, OR ALTERNATIVELY, MOTION FOR
SUMMARY JUDGMENT, by the method indicated below, and addressed to ea}ch of the

following: |
!

Lowell N. Hawkes [] U.S. Mail, Postage Prepaid |

Ryan S. Lewis [] Hand Delivered

Lowell N. Hawkes, Chartered [] Overnight Mail

1322 East Center [ Telecopy

|

|

Pocatello, ID 83201 |
Facsimile (208) 235-4200 l
|

}

Kevir{ J. $catflan |
Jetfrey R} Townsend I
|

AFFIDAVIT OF JEFFREY R, TOWNSEND IN SUPPORT OF SUPPLEMENTAL MEMORANDUM %m
SUPPORT OF DEFENDANTS’ MOTION TO DISMISS FOR FAILURE TO PROSECUTE, OR
ALTERNATIVELY, MOTION FOR SUMMARY JUDGMENT -2 : 540
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Legislature of the State of Idaho] : {Forty-third Legistature
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Bold Type Indicates Added Material

IN THE SENATE
SENATE CONCURRENT RESOLUTION NO. 117
BY STATE AFFAIRS COMMITTEE

t
!
i
l
i
!
|
|

i
!
A CONCURRENT RESOLUTION l

DIRECTING A LEGISLATIVE COUNCIL STUDY OF MEDICAL MALPRACT ICE

INSURANCE AND REQUIRING THE COMMITTEE TO REPORT TO THE

SECOND REGULAR SESSION OF THE FORTY-THIRD IDAHO LEGISLATURE
Be It Resolved by the Legislature of the State of Idaho:

WHEREAS, the cost and unavailability of medical malpractice insurance has rcsulted
in hardships to the medical profession and health care providers; and ;

WHEREAS, the cost of medical malpractice insurance is passed on to the ;?ubhc in
the form of fees and hospital costs;and

WHEREAS, unavailability of medical malpractice imsurance could resu‘Lt in 4
reduction of medical service available to the pubhc

NOW, THEREFORE, BE IT RESOLVED by the First Regular SLssaoq of the
Forty-third Idaho Legislature, the Senate and the House of Representatives co\ncumng
therein, that the Legislative Council” is hereby authorized and directed to appmnt a
committee of five members to undertake and complete a study of legislative sohmons to the
problems inherent in medical malpractice insurance in Idaho and report to the Second
Regular Session of the Forty-third ldaho Legislature jts findings, together with pmposed
legislation if necessary.

BE IT FURTHER RESOLVED that the chairman of the House Business Commxttee
aud the chairman of the Senate Commerce and Labor Committee shall serve on the commxt‘tec
thus created, and shall jointly recommend to the Legislative Council names tq fill the

remaining membership of the committee. i
|

EXHIBIT

SCR117

dooo1s0031
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Novisber - 23

Lagislur;ive Golmv:il Camitme B ;
Ned_tcal Ha.&pmatiqe mmmnqa e
Stat:ohqmo - ﬂuom 420

Mm'zss

|

Zﬁe crhaimﬁn, Segator Vem Bmasny, aallad‘ the meting o ozdar ﬂt ‘,
1&.03 A.m;  Compiténd mambers presaﬂt wats Senators. Saxvik ‘and’ Xledn,
Re;ramtativa& Rraus and Twilogar. - Hdvimory members pmaunt wers Sm&ator
-Ritchell and: Reprementatives Fite, Bmery ;. Xannevick,. Hammand . and Giness .
Répmsentativa Andersen was alst pragent.. In addition to those. tem:ifgiag
before the committee, the followifig.peopla’iere in attendenes: R.C. Wiélds,
attornay, Tdeho Hospltal Asan. s John Bengwton, attarney, Idaho State Bar;

. L. 8. Cogho, attorney; Ideho State Bary Banald L. Xull, Executive: birectyr,
Idaho State Bary John C.: Hepworth) attortiey, Idaho State Bat) Robert.B.:

i Hohtyamy, N.D. ;7 Tdaho Medicdl Association; Al Mugkendall, MiD.; .lamas #.
HWlay, b § ODb-’ Ray \?: Ellmrthw Runcl I@?Rf Miml Rﬂadéidtiotﬂ 1’0&&1& f.
Bjaxnson, M.D.; Ydaho Medical Assoclaticar Bavl 5. Strest, attdrmeys- ‘Armend
L. Bixd, Ideho Naedical a.uaciatiaw Dod. W.: Sowerx, Idsho Kedical mociau:qm

- si&aoy B.llii:tt: and: Rudy Barchas Deym:y Ai:tomay Genexal. Staff mmbam )

—"-“pmmf: mu-e -van aoff and wiilie,. :

o "»' 'l*m. :

" ...;

E A
RS F
David Vaug‘han Deputg Dimctor of tba Dspaxtmant of Inuurmzoe, ratd
tha closed and open claim infomtian mcumiabed by the dapartmant mdiqating
the. amounts. pald by .tnsumrs Fiar:. mﬂ‘i::&l mlprnctica clafimg. *As closely as:
paqnib.lu, cluim expense , 1n¢:1uding attamaya favs, wore hrikan ont of cha
fighrer. Coples -of those figures ave Sb- €116 .'tn tbe Lagislative: Cvum:il affim-
A Queatian md mawar session t@llmd s k
.nab Bwfmnn, t:mzaral Cmuwel af tbs Dapartmsnt qf Hevalf:): md walfm,
rapsrtéd on the ptatup of the ogdrt amua. Anvolving the copgtitutionality ©f
5.B..1186, which 1fmlted the maximun.iiability. of doctors in malpractice’ oasas .
Tha deciaion of the district court ruling ﬁ.hs dct unaonatitutional ‘has been
dppuled to the Suptoms Couzt. . - oo _ . |
. > |
S L Pe. BU L. Keellkamp, Pms:lde‘n(: of Hw Id‘a)zo Hedical Aaaacaatfm, nu)mdtw‘
R atnmmc of. the poaition of- -thie: maaiaticm, clting continued incredges, in
Propiym Twtes and the need for adidtticnal-attention to. the problem. He ro- -
vieisd what was taking. place, particulnrlg wlith respect to peer review arm
© provision: for digabied. physiclans. mmcaﬁive Filtz asked . aboul . tha. e:on--
- puleory madical paipractice imruxanw zaquirud in 5. p. 1146, - -Dr. xrai_lk&n;p
" maid that he supported the lsgislation; and ngted that. the Board.of Medicine
" had by regulatiofi providéed for-thosa in.an “inidctive” status. The im!ati‘ve ’
licengs would not permit the livenses to practics medictne. . Fhe doctor’ also
polinted out that the board was not privyg to diaciplinug aatian tmn by local
hmpfaaln towud miaemdwt by docw.r.!‘ .

M3
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Dr. Tom McDevitt, Pocatello, notsd the severe increans in pz-euw,tms
over the last few yaars, and apoke of the. undeairability of passing these
Increased costs on to the patients. He wanted to yo uninsured and sx}b&ti*
tute bonding or savings. This lo:impossible under current lsy. Re didn't
belleva thers was a real crisis, and supported the right of patients;m sue
for whatevar negligence was lnvolved in.the acticns of a dector. br,
Habevltt recommanded a change in the statote of limitations and the ropaal
of campulsory Insurance. ' |

. !

John D. Mutchiscn, rapresenting the Idaho Xospitel Asmoclation, stated
that hospitals required insurance, and that this ingurance covered m!zmes‘
2 egtimated the cost per bed, per. day, of such insursnce at batween two and
seven dolisrs, depending on tha hospital. This cost must be congidared In
congidering legislative proposals. 'He also saild that legislation would be
required bafore hogpitals could disclose review information to the bgard of
madicine for the purpose of screening doctezrs. HRe eited leglglative propo-
#alg out of Indiana, Utah and Oregon as options to be congidered. '

Armand Le Birxd, executive sacretary. of the Idaho Board of Medicing,
axplained the conduct of the board in discipiinary actiocns and mandatory.
insurance problems. He sald that there are. curreptly 229 "inactive® licenses
thmrzgl_: the emergency rule procadurs. Bizd also citad three insrances wherea
the malpractivs prizgig had resulted in retirement from medicfne. |

L . ' |

Laxry Duff, representing the Idaho Trial Tawyers Assoclation, p;‘-asantad
the poaiticn of that group. Appendi{x A to. thege minutes coniains that state-
ment. The comittes recessed for lunch at 1I1:52 a.m., and reconvaned at

1239 p.om. “ . ,

K i
.Bdward a Draper, Bonner-Boundayy. District Medical SOC.im:g,.sqid;that
mre than three docteors had retired from practice in whole or in part because

af the malpractice crisis.. This did not include the number who chose not to

coma to Idaho becauss of the unfavorable inaurance climate. Even i1if legis—
lative gouls are achisved in the next session, a grim period follows before
it-will get batter. He hisself retired from the praotice in. June. qrimrg

-canplaints were regilstered against -the mndatoxy insurance requirements and
“the *claimy made” policies now isgued. - |

i

Gene Thamas, attorney for the Idaho Medical Asgociation, cited 1:£be
need to make ingurance available a2t a reasonable cost. There 4 much law
off (the boaks now which provides for policing snd regulation. The agsoclation
ig.within monthe of setting up. a captive insurance company to provide 2 measurg
of gelf insurence through a company cwned by the agsociation and hosp!itals.
Ho also reviewed to current Statug:of the sult on S.B. 1186. -Thomas  thert
presantsd .the committse with rough drafta of four pieces of legislation ten-

- tatively racommended by the assoclation. They are attached to- thess minutes
-z Appandix &, znd provide billsg on: 1. Res Ipss Toguitorr 2. Ear}ly notice
-of claimsy; 3. .Remaval of the ad dammum clause from compleints; and 4. Pré
- ldtigation screendng of claime. : i

The sgsociation Jy alsc congidering legislation on incremental ﬁaymeﬂts
a8 logses occur, rather than & lump sum judgment, and xeadopting gorl:,tmzs of

|

643 .

i
i
I
|
i
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Dave Vanghm presentsd t:?m m@quef;wim a pummary. of. degislarion
mat:qe:l:g ;thez\ atataee, undf.,.' PSSy Otles _&dnga, yoinbaa om‘: &.aatt Xdak;o o

rectemended. £hat the comuittee addresi thoss ,zegdalatzve matt m,"mtuet; 'emm
ba‘::ndlod imdi&belg, and- Mer ‘the ~Mm imtil ‘the first wiek of’ tba
B ms S . ) } ) .

FEET <z ]
Mlowiny rY dimaim tbam m' gmma.l cqnaansue that tba mndahary
‘!maz‘bncv pxov:iaima .in s.a .uﬁs s!;mtid bq rapealad- . :
k qumantaluﬁxu Kenneviak ci'bed‘ @Lfﬁmxlt pmbleam wit tha a.!aim made
policfiax currently. being wiltitan. - Be &31d that if a reciprocal manxance
;.w}amiuy carmot Ea anstablielwd ”Pt?mpﬁ a mlmsn 8 cbmmmacion appro&db

' ‘ R Seamwr :Braxaag -gaid- that f:Ba fim tzaport o tbe mum:il wi.ll ba that
; o me amittee bas mat and witl, weet again: warly in the gassion to consider
P J.eg;ismion sabmittad at sm:h A _mi‘aa e!ata that. aariiex study, wras ilmpoasibla‘

.o o Wemutive Xemewick mmé, ﬁamaﬂqd by Mpremtabiw Kraus, that
L t:tw' az;mftmae ‘adjourn and. that ohe atart “be-trigtructed to pmp,ma leg‘iplatim
ST e&eting mandatory’ medical: malpra'ct{w Inmu:runce from tﬂe Law X ¥The motion
ﬁumd uuanimaly and i:b& Wtﬁse - L aw 4 3 p.m.,‘ -

o 1

i
|

L. . |

b . Ty . : < .oT S T . S .

¥

644
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p&ysicianiand

.by &1xect expert testimcny” nf?by & prepanderance qf all the

'QCGmpehent evidence, that as reapects such an actmon against a

i'
]

-t

3
-*This may be expanded tc inolud“<uuch additional. ﬁrdv;ders $f ;
-‘health cazre-as pronSSipnal serv;re cozpotations made up of: ]
i ' 'aaistantsu Rurse pnactitloners, 2
nééthatis_sw phy51clan theraplsts,'gé




:_qxpevrt witnesaes. .

ijwzth reasonan1e~medical certainty'

uactual knowledg& respectxng the ccrmmunz,ty and the technical

.'matters to which . the questicm J.S aﬁdressed‘

10/25/10 16:30 FAX 208 395 8585 HALL FARLEY
LU/2G572010 14:13 FAX r

‘ practic&.'.'m.

the causal .

Such teatmony.maf ‘anly be admitted;?xn ‘

wltnasaa (b} that. the 5a1& fxpers. o %J\na.pn "ean be testlfled t:c

Y

""-.j(o) that such wltnesa

- «‘:possesses pirofessianal knowledqe and: expertlse c:oupled W1th

R .._M-._.AI Am('is_-____; %

:rt

i
o
I

l?‘

/l R .
oAk oe .
61"-;\’-: .

haalth ccmdt: t:ion{_, .

do09/015
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. APPREDIX-Hi DRAFT He
11718475,
TITLE TO BE PROVIDED

Tt et T B e S T L sl e A e

BILL NO.

Ba it gnqated”byrthé legiglature of the state of;
Idaho: | |

Section 1. Findings, Purpose-and Definitions.
-(to be drafted)
Sec;ionfz.‘ The Idaho Statg Board cf MedlClne, in
allegaﬂ malpractxce gaAses 1nu01vxng claims ﬁor damageq agalqst

phyﬁxcxans and snxgeons practleing im the State of Idaho and

&

e,
el

in suoh cases against 11cenaed acute care general hospitals
. H

ok i
oparatan in the” state of Iﬁaho, are directeﬂ to cooperate

-in ptnvialng A hearing panel 1n the nature of a spec1a1 c1Vll
i
grand 3gry and procedure for pre-litigatlon consideration of

*An appropriate -commissian. representative of Idaho acute care
hospitals, appointed by the Governor. from nomineces submltted by
the Idaho Hospital Assocmatlon to. be provided for in £inal draft
of- legleatlon.-

“R&Phis may be expanded ko include such additional providers of
health care as. professional sérvice corporations made up of
physicians oz dentists, pysmcxana‘ .assisgtants, nurse practltponers,
dentigts, registered hurses, ‘nurse anesthetists, physician t@erapists,
licensed praatitioners, RLC, and ‘personsg V1cariously liable for their
negllgence- . ) . 3

I 11/10/75

B Draft 1 ‘ 648

%
|
|
|
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;rules of evidence shall not

Yoo z, -

be expeditioua and 1nforma1.

‘”{hﬁﬂpital.awthorxhy

appmiﬂt AR approPriate paue* V pa

,_’,3'
[t

!
" T

cdmplaints ot such negligen_ ﬂ@&&ktlngnln-damagesp ma@e %y, e
-or‘un behaif afwxny yatienﬁﬁwbs - an.allegad victim of sugh

négligenée.- Said panelsm-lh‘caﬂéﬁnﬁf claims agalnst gnyamqpans,

‘shail includa two pezsoma:ﬁbﬁ»&nﬁ  }QEn§edﬁtQ;pmaqﬁiwgrmﬁéiﬁﬁgga

inﬁﬁhe‘8§a%encfrldaho.t’InLaaaasfiﬁ#ﬁlaiﬁé~aiaims¢@gaiﬁan;‘L;Agm
|
|

fﬂhmti Be' an then ‘sepwEng Lo

|

&miﬂistratoxwaﬁ aylicensea*ac”&a_eaxg general: hosgqtal inibbe »n
o |

Sta€a~of I&ahou‘in wbich caﬁé&-ﬁhﬂﬁé'fhall be dniy qne»physi¢ian

.hospitals, aﬁ least one. mambex

mamber of s&dh»panel.» @ne addmttwéaagmamber ‘of-epch: Buch ; p@ae;

M shall’ be appeintea by’ the cammikaieaers af.the . fdaha: Stata-pax

|
in’ all g UH casas, yhich p@mSﬁ ha&i be a, resxéant'laVyer fn

1ic¢nssﬁ?toﬁpzac&i¢eﬁl&w;inwﬁhgﬁ__ate Qf Idaho, ;andt-shail.
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Appendix L
MEDICAL MALPRACTICE

Summary of Report i

The Legislature directed the Legislative Council to .
undertake and complete a study of legislative solutiong to
the problems inherent in medical malpractice. Senate Concur-
rent Rescluticn No. 117 directed that a report be made to' the

Second Regular Session of the Forty-third Idaho Legislature
with legislation if necessary. |

RS soon as the committee was formed, various interested
groups were contacted to provide resource information. Although
Tepresentatives from many groups offered testimony, information
and opinion, the results were inconclusive. Particularly nettle-
some, however, was the inability to get insurers to say that one
piece of legislation or another would result in increased availa-

bility or reduced cost.

The committee received notice that the wmedical profession
was in the process of drafting legislation which they felt
would provide solutions to the .problem. However, the committee
recommended that those bills, together with any other legislation
which would later come up, be taken directly to the appropriate
committees of the House and Senate for consideration. |
I
anixsmﬁinaL"sepantmmxhe,cammittaewéié—neewxeaemmenégar
endQGGEwaayw&eyis&atiunr**ﬁaweveﬁv-awnumbe£~cﬁ:amm5uxesmxalaiigg
;gmmadiea%wma&practiCEMinsurzneewwexe»intsoduced“duxingmthaml&z6
§ﬂssian,mand~éﬂﬁr"ﬁf”th@?ﬁ”ﬁﬁfﬁ”ﬁﬁﬁ?@ﬂ. In brief, these provide
for a change in the expiration date to January 1, 1978, for any
joint underwriting asscciation created because of unavailabliity
of malpractice insurance; mandatory statistical reporting of a
nunmber of particulars for mwalpractice suits; Bandatery uee L
i at&en*sereeaingchmmittevubeﬁememiiAingna"malgzaatice
sn1t;,and.pxonisians~cnncarningﬁtha~natnreNandhnsa0ofw333ﬁxx
tastineny-immatpractice-suits,

-29-

650
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|
1 SEPTEMBER 7, 2010 1 bankruptcy, to tell me whether the trustee released
2 2 this case a5 an asset. SoI'm not evef totaily
3 THE COURT: We will be on the record [n Case 3 comfortable being here asserting somfe clalm over this
4 No. CV-06-7149, Strong versus Intermountain 4 case when it was. |
& Anesthesia. Present on behaif of the plalntiff is 5 Now Kevin and T have talked about it candidly,
& Lowell Hawkes, In the courtroom. present by telephone | & and we both have been a little frustrziteﬁ trylng to
7 on behalf of the defendants |s Kevin Scanlan, 7 get information, but I do not have anhhlng that tells
8 This Is the time set for hearing with regard (o 8 e the trustee released this case wltr:\out claim, and
g the defendants' motien to dismiss for fallure to § so ! had understood that we were here to have a status
10 prusecute or, In the alternative, motion for summery 40 conference and to schedule It, and thign hopefully we
44 judgment. 14 can figure that out and see IF I even have authority
12 I have recelved considerabla filings from the 12 to act. ?
43 defendant in that regard, 1 have not yet recelved i3 THE COURT: Mr. Scanlan?
14 anything from the plaintiff. 14 MR. SCANLAN: Well, Judge, wa filed the motion
15 MR. HAWKES: That's true, Your Honor. My 45 to lift the stay and had an order gran'ted to that
16 understanding Is this was a scheduling conference 48 effect. And contemporaneausly wkhithat, we filed our
47 today. The mation to lift the stay was, in the 17 motlon to dismiss and motion for sur'nmarv judgment,
18 alternative, with the other. Kevin had flled — 48  which has been noticed up to be heard today.
19 THE COURT: Well, 1 have signed an order 19 As far as 1 can tell, it's ripe. A;nd, you
20 lifting the stay. 20 know, ultimately, this Is a case that i‘\as wallowed for
21 MR. HAWKES: Yes, without a hearing. The 21 over four years since It was originally filed. And if
22 practical problem we have here is that this case was 22  at this point Mr. Hawkes doesn't have -- If Mr, Hawkes
23 In bankruptcy, and so the case Is an asset of the 23 doesn't have any basis or authorlty Yo proceed in the
24 bankruptcy, and T have never been able to get the ~- 24 case, Ithink that It's ripe to be dismissed.
25 either the trustee or Cralg Jorgensen, the attorney in 25 And [f - T think that, you know, we have
4 5 |
4 submitted the documents relative to gur position on 1 THE COURT: Well, you gave me an affidavit.
2 the motion to dismiss, ss well as, if we needed o get 2 MR. HAWKES: Yeah, advlsmg! that, because
3 to lt, the motlon for summary judgment, but 1 don't 3 there's not a process whereby something is sent out
4 know that I have anything further to add to the 4 automatically. ;
5 filings that have been submitted to the Court. 5 THE COURT: Yeah, 1 underst%:nd that.
6 THE COURT: All right. Well, I had anticipated 6 MR. HAWKES: And I don't ha}:e any beef with
7  we were addressing the summary judgment dlsmissal 7 Cralg Jorgensen, but even includ!ngifacg»to-Face
8 issues today. B efforts, I've said, I need to know, Cralg, was this
] 1 have reviewed the submisslons of Mr. Scanlan, 9 case disclosed as an asset? Becausé it Is an asset,
10 and It appears to me, from the PACER report, or the 10 whether disclosed or not. ?
11 PACER printout, that this matter was discharged and 11 And the way I read the motloh, or what my
12 closed by the Bankruptcy Court an May 15, 2008, The |12 understanding was, ls we were simply going to have
13 trustee was dismissed or discharged, so 1 don*t know 13 some scheduling here today, 1 don't think just
14 what there is left to -~ I mean, it's been two years 14 because a case Is dismissed thatI suddenly have
45 that the bankruptcy case has been over. 15 authority and ownership of this casé.
18 MR, HAWKES: I don't have any problem with 16 T've seen people -- certainly fead cases where
17 that, Your Honor. This Is a matter of Federal law. 17 people go to fall for not disclosing an asset and
18 This case became an asset, and ! don't know whether it |18 treating it as thelr own after a bankruptcy. And
18 was discloged. If it was disciosed, then the 18 that's my concern here, I don't want to get in that
20 trustee - 20 box. !
21 THE COURT: Well, you asked for the matter to 21 THE COURT: Well, the trustee didn't conduct
22 be stayed so that the -~ 22 any supplemental proceeding. [
3 MR, HAWKES: No, I didn't ask. That's Federal 23 MR. HAWKES: No, It'smy dnderstanding it got
24 law. It's stayed automatically. I probably gave the 24 dismissed, but if they don't d!sc\osel the case BS an
25  Court notice of that, but == 25 asset on the schadules, then someﬂgody could be in
ToF 2 sheets EXHIBIT Bage 4 to 7 of 11 : 10/24/2010 09:08:49 AM
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. 1
1 serlous trouble down the road if somebody pops up and b THE COURT: Do you have anhy pmblem with that,
2 says, hey, here's an asset that we didn't get to deal Z Mr. Scanlan? i
3 with in the bankruptcy. You go to jsil. 3 MR. SCANLAN: Well, Your Hondr, 1 actually -~ 1
4 THE COURT: I have now lifted the stay. 4 think that at this point in time that the Court should
5 Whether your clieat's In trouble or not, T dor't know, 5 belna position to actually make the dietermmation on
& but we're going to proceed. 6 the --
7 MR. HAWKES: That's your cell, 4 THE COURT; I understand that\: Mr. Hawkes is
8 THE COURT: Yeah, it's my call. B saying that he feels like he is comprorhised because he
8 MR. HAWKES: It's tha Federal overiay that I'm 9 doesn't feel ke, without conflrmation ithat this
10 concerned about. 10 claim itse!f has been freed up by the Sankmptcy
1" THE COURT: And I'm sure Jim Pappas will let me |11 Court, that he has authonty to proceen, even though i
12  know If I'm out of line, but that's my order. 12 have lifted the stay. ‘
13 So where do we go from there? 13 MR. SCANLAN: Well, T think that the -- I think
14 MR. HAWKES: Well, if that's where ltis, 1 44 that the materlals that we submitted c:lemnnstrates that
15 would request a reasonable amount of time, If I've 46 the asset wasn't disclosed In the bankruptcy, and that
16 got to deal with a sufnmary judgment, to get 46 for that reason judicial estoppel shou%d cause it to
17 authorized, so that the Court, this Court doesn’t put 17 be dismissed.
18 me In jeopardy of asserting ownership over an asset 18 But more significantly, we have had more than
49 that I'm making a record here today [ am not asserting |19 two years, and I have made efforts for approximately
20 ownership over, In the absence of clear authority 20 a year now to take steps to try to get this thing
21 from the Court that this clalm -~ that any clalm to 21 moved along, which really shouldn't Qe tny burden; it
22 this case has been released. Glve me some reasonable |22 should be the burden of Mr, Hawkes, Mr, Strong's
23 timeto - 23 asttorney. i
24 THE COURT: How much do you need? 24 By contacting Lowell Hawkes, éppnsmg him of
28 MR. HAWKES: Give me 60 days. 25 my concermns and trying to push this thmg forward,
8 g ;
1 with nothing occurring as far as anyone elther 1 MR, HAWKES: Thank you, Your Honor.
2 invoiving the bankruptey trustee, getting -~ making an 2 '
3 effort to reopen the case or doing anything of that 3 (Praceedings Conciud&v;d)
4 npature, at this point, we have now got a case that's 4 ;
5 more than four vears old, and it's two years post the 5 !
B closure of the bankruptcy. We've got witnesses who, 6 I
7 one, we've lost track of and, two, have moved out of 7 ’
8 state outside of our jurisdiction a i
9 We think at this point that I's appropriate 8 |
10 far the Court to evaluate this case and make a 10 *
11 determination on the failure to prosecute. 11 '
12 THE COURT: All right. Well, I'm going to 12 !
43 reset the dismissal summary judgment Issue for the 1st |13 i
14 of November at 9:30, 14 !
15 T\l give you that much time, Mr. Hawkes, to 15 *
16 get a response, That's 60 days roughly. 16 !
17 MR. HAWKES: Okay. 17 |
18 THE COURT: And we'll - this has been lying 18
18 dormant for a long time. Sixty days isn't going to 18
20 hurt anything. I'll give you 60 days to figure out 20 {
2%  where you are. Wa'll hear this thing at that time, 2 :
22 9:30, November 1st, 22 3
23 All right? 23 |
24 MR. SCANLAN: Thank you, Judge. 24 '
25 THE COURT: Al right. Thank you. 26 !
10 11 !
1072472010 09:08:45 AM Page St iiof 11 - j 2 of 2 sheets
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Wi\3-235 $\PLEADINGS\Dismiss- Reply ta Plaintiffs Response.doc

Attorneys for Defendants

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

THOMAS L. STRONG, and BRIAN K.
HAWK, Case No. CV 06-7149
Plaintiffs, DEFENDANTS’ REPLY TO |
PLAINTIFFS’ RESPONSE T
vs. MOTION TO DISMISS FOR
FAILURE TO PROSECUTE, DR
INTERMOUNTAIN ANESTHESIA, PA.and | ALTERNATIVELY, MOTION FOR
MARCUS E. MURPHY, M.D., SUMMARY JUDGMENT
Defendants.

COME NOW Defendants Intermountain Anesthesia, P.A. (*Intermountain AnTsthesia”)
and Marcus E. Murphy, M.D. (“Dr, Murphy™), by and through their counsel of rec%'*vrd, Hall,
Farley, Oberrecht & Blanton, P.A., and hereby respectfully submit this Reply to P!laintiffs‘
Response to Defendants” Motion to Dismiss for Failure to Prosecute, or Alternatively, Motion
for Summary Judgment.

In this motion Defendants seek the following orders from this Court:

1 That Plaintiffs’ lawsuit, including the claims of both Brian Hawk and Thc; mas

Strong, be dismissed in its entirety for failure to prosecute;

|
1

DEFENDANTS' REPLY TO PLAINTIFES' RESPONSE TO MOTION TO DISMISS FOR FAILURE TO
PROSECUTE, OR ALTERNATIVELY, MOTION FOR SUMMARY JUDGMENT - | I

doo2/013
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2) That Defendant Intermountain Anesthesia be awarded summary : judgment
because Plaintiffs” Complaint was not timely filed as 1o it; and

3) That all Defendants be granted summary judgmem with regard to the|claims of

Brian Hawk based on the doctrine of judicial estoppel.

In opposition to Defendants” Motion, Plaintiffs fail to identify any disputed material fact,

and offer no legal argument or authority in opposition to Defendants’ Motion to Dismiss for
Failure to Prosecute, or to Defendants’ Motion for Sumxm;ry Judgment against Bnan Hawk
based on judicial estoppel’. Accordingly, Defendants respectfully request that Plaintifts’ lawsuit
be dismissed in its entirety pursuant to Idaho Code § 41(b) for failure to prosecute, and/or that
the clanm of Brian Hawk be dismissed based on the doctrine of judicial estoppel. With regard to
Defendants’ Motion for Summary Judpment based on Plaintiffs’ failure to timely |file their
lawsuit against Intermountain Anesthesia, Defendarits assert {hat Idaho Code § 6-1001 does not
apply to claims against Intermountain Anesthesia, and therefo:re the tolling provision of § 6-1005

|

is also inapplicable to such claims. S
FAILURE TO PROSECUTE
It is appropriate to dismiss a lawsuit for failure to p;osecute where the plaintiff delays
prosecution, without justification, and the dEferldzint is pre?'udiced thereby. As set forth in

Defendants’ moving papers, an unexplained delay of 16 monﬂ:]s_ justifies dismissal of a plaintiff’s
t
lawsuit. Day v. CIBA Geigy Corp., 115 Idaho 1015, 712 P.2d 611 (1985).

In the instant matter the following facts are uIlldl'SpUtEd‘I:
i

1) The prosecution of Plaintiffs’ action was stayed pending resolution jof Brain
Hawk’s bankruptcy petition; 1 '

' Plainuiffs’ lengthy fact rendition (significant portions of which are disputed by defendants) and the variops
affidavits submitted are not addressed herein as they are wholly irrelevant to the motions pending before the Court
and appear 1o simply be an effort by plaintiffs to distract the Court from the issues that have been presented in
defendants’ motion. ;

i

| |
DEFENDANTS’ REPLY TO PLAINTIFFS’ RESPONSE TO MOTION l() DISMISS FOR FAILURE TO
PROSECUTE, OR ALTERNATIVELY, MOTION FOR SUMMARY IUDJGMENT 2
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2) The bankruptey petition was dismissed on May 15, 2008:

3) The Plaintiffs did nothing to prosecute their claims for more than 24 months after
the bankruptcy proceeding was dismissed, despite repeated inquiries by
Defendants’ counsel regarding Plaintiffs’ intentions;

4) Witnesses Waid and Schmalz are no ‘longer with Intermountain Anesthesia; Nurse
anesthetist Waid’s whereabouts are unknown and Nurse Anesthetist Schmalz has
moved out of state; and ; -

5) Witness Robert Hague passed away.

Plaintiffs have delayed prosecution of their claims for over 2 years after resolution of

Hawk’s bankruptcy. Plaintiffs have offered no jtfstiﬁcati(m for this lengthy and urInecessary
delay. The delay has prejudiced Defendants’ abili:ty to defend against Plaintiffs’ claims: it is
now over 6 years since the incidents occurred; it haé been ovér 2 years since the bankrpptcy was
resolved; memories are obviously stale; Mary Waid’s whereabouts are unknown; | Christian
Schmalz is beyond the jurisdiction of this Court; and Robert Hague is deceased. All of these
prejudices are a direct result of Plaintiffs’ delay, and could have been avoided had|Plaintiffs
diligently prosecuted their claims. |

Pursuant to Rule § 41(b) of the Idaho Rulcs: of Civil ‘Procedure, and the Idaho Supreme
Court’s decisions in Day v. CIBA Geigy Corp., 1?15 Idaho 1015, 712 P.2d 611 (1985), and
Roberts v. Verner, 116 Idaho 575, 777 P.2d 1248 61989), Defendants respectfully request that
Plaintiffs’ lawsuit be dismissed in its entirety. |

FAILURE TO TIMELY FILE LAWSUIT
AGAINST INTERMOUNTAIN ANESTHESIA

It is undisputed that the statute of limitations Efor filing & medical malpractice claim is two

years, and that the statute began to run on Plaimiffé’ claims'from the date of their prpcedures,

June 25, 2004. Plaintiffs did not file their claim against’ [ntermountain Anesthesia until

i

; i
DEFENDANTS’ REPLY TO PLAINTIFFS’ RESPONSE TO MOTION TO DISMISS FOR FAILURE TD
PROSECUTE, OR ALTERNATIVELY, MOTION FOR SUMMARY JUDGMENT - 3

dood4/013
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]
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December 20, 2006. Plaintiffs’ lawsuit was untimely filed, as to Intermountain Anesthesia,
[ xt

unless the statute of limitations for the plaintiff’s claims against Intermountain Anesthesia was

'
i

tolled pursuant to Idaho Code § 6-1005.

The tolling provision of Section 6-1005 does not apply to Plaintiffs’ claims against

. ) o ~
Intermountain Anesthesia because Intermountain Anesthcsm 1s not a physician, surgeon, or an

acute care general hospital. Pursuant to its exprc:s,5§ terms, Idaho Code § 6-1001 applies only to
2| )

.
l|

physicians, surgeons, or acute care peneral hospitals. It does not apply to prEofcssional
!

. . vl . ! .
corporations, nurses, nurse practitioners, certified registered nurse anesthetists, ur

| ;

rgent care

|
facilities, nursing homes, intermediate care facilities, or any other individual or medical-legal

|‘ ,
The rules of statutory interpretation are well settled in'ldaho.

entity.

State v. Locke 239 P.3d 34, 35 (Ct. App. 2010) l]l

there is no occasion to resort to slatutory interprctf:ition, andithe statue must be given its plain,

DEFENDANTS' REPLY TO PLAINTIFFS’ RESPONSE TO; MOTION T‘O DISMISS FOR FATLURE TO
PROSECUTE, OR ALTERNATIVELY, MOTION FOR SUMI'{W/\RY JUDOMENT 4

give effect to the statute as written, w1th0ul engaging in statutory construction
State v. Rhode, 133 Idaho 459, 462, 988 P. 2d 685, 688 (1999); State v. Burnight
132 Idaho 654, 659, 978 P.2d 214, 219 (1999) State.v. Escobar, 134 1daho 387,
389, 3 P.3d 65, 67 (Ct. App. 2000). The | anguage of the statute is to be given 1tts
plain, obvious, and rational meaning. Burnzghl 132 Idaho at 659, 978 P.2d at 2} 9.
If the language is clear and unambiguous,: ,thcro is rio occasion for the court, to
resort to legislative history or rules of statutory interpretation. Escobar, 134 Id 0
at 389, 3 P.3d at 67. When this Court must engaoe 1D |statutory construction, it l}as
the duty to ascertain the legislative intent and give effec,t to that intent. Rhode, 133
Idaho at 462, 988 P.2d at 688. To ascertain: the intent of the legislature, not only
must the literal words of the statute be examined, biit also the context of th(Tse
words, the public policy behind the statuteI and its;legislative history. Id. It|is
incumbent upon a court to give a statute an ,mterprctatmn which will not render it
a nullity. State v. Beard, 135 1daho 641, 646, 22 P.3d 116, 121 (Ct. App. 200}).
Construction of a statute that would load 10: ]an absurd: result are disfavored. St(J{le
v. Doe, 140 Idaho 271, 275, 92 P.3d 521, 525 (2004) State v. Yager, 139 Idaho

680, 690, 85 P.3d 656, 666 (2004). 2%1

Where the language of a statute 1s plam and unamblguous this Court n}nst

' l

In this case, the language of Idaho Code § 6 1001 is plaln and unambiguous. Therefore,

)]l
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obvious, and rational meaning. Pursuant to § 6-1001 prelitiéation hearings are only required for
_1 |

. | !

malpractice claims against “physicians and surgeons .. .or. uagamst licensed acute care general

¥3

hospitals . . .” By its terms, § 6-1001 does not appgly to professxonal corporations, or to medical

facilitics other than acute care general hospitals. }”hcre is ndjoccasion for this court to|engage in

statutory interpretation to enlarge the scope of § 6+1001 beyo;xd its expressed terms.

Should this Court engage in statutory mtex%retatwn o[ E § 6-1001, however, it has the duty

to ascertain the legislative intent and give effect 110 that mtf-’n' Plaintiffs offer no evidence that

the legislature intended to include professional co'r;!)oratmm dmedical facilities or practices other
| .

than acute care general hospitals within the param‘cicrs of § 6 ], 1001. To the contrary, T—: fact that

! A

the legislature specifically listed “acute care peneral hospitals” to the exclusion of othér medical
| i
AR r
facilities where physicians and/or surgeons practice‘ is evider;!]ce of the legislature’s intent to limit
the scope of required prelitigation hearings to only clauns agé|11nst physicians, surgeons and acute
H }t

care general hospitals. This interpretation is furthr:r support By statutory language of § p-1012.
, i

e ‘
Section 6-1012 states, in relevant part, the 'féllowing:"
'(
In any case, claim or action for damaoes due: iw injury or to death of any
person, brought against any physician and 'surgeon ;or other provider of health
care, including, without limitation, any: I dentist, rphysmans assistant, nurse
practitioner, registered nurse, licensed practlcal nursé nurse anesthetist, medical
technologist, physical therapist, hospltal’ or nurs‘no home or any person
vicariously liable for the negligence of tham or anyiof them, on account of the
provisions of or failure to provide health carc orjlon account of any matfer
incidental or related thereto, such Plaintiff 'or claimant must . . . prove . t#at
such Defendant then and there negligently falled to leileet the apphcable stand’rd

of health care practice . ) |

I i
The language of § 6-1012 clearly shows that the legislature intended to include!all health

i )
care providers within its scope. Had the legislature iintended|to include all health care|providers
I

and health care facilities within the scope of § 6-10013 it ctfnluld have used language and terms

I i
similar to that of § 6-1012. The fact that the scope of § 6*10!1$2 is so broad, and that the scope of
! i
i il
i :l
DEFENDANTS’ REPLY TO PLAINTIFFS' RESPONSE TO:MOTTON 7‘0 DISMISS FOR FAILURE TO
PROSECUTE, OR ALTERNATIVELY, MOTION FOR SL‘T\/{(MARY JUDGMENT 5

| f
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| |
|

4lly intended to limit the Tc pe of §

§ 6-1001 is so narrow, demonstrates the legislature specilic

pxtals to the exclusion of all other

|
|

6-1001 to physicians, surgeons, and acute care general ho

e G} e Y] i s e e

health care practitioners and health care [acilities. ;
\

Furthermore, the legislature selective hstmgs of coverud individuals and entit
| |

1001 and § 6-1012 indicates that the legislature diq not inten‘i to include all medical n%alpractice

esin § 6-

claims within the scope of § 6-1001. Idaho’s Medi?al Malprz:mtice Act (Idaho State Colde Title 6,
Chpt. 10) arose out of concem about the cost and.;:availabilitgy of medical malpractice insurance.
In 1975 the Idaho Legislature directed the Legislati!\'e Councgl to undertake and complete a study
of the legislative solutions to the problems inhen'itiin medic% malpractice. As part of the study
the medical association submitted some Speciﬁlc bills; includfl‘ng two bills which were pltimately

amended to become Idaho Code §§ 6001 and 6012. (SeeI_Afﬁdavit of Jeffrey R. Townsend

(“Townsend Aff.” § 3).

The bill regarding prelitigation hearings provided, in relevant part: i
; |
The Idaho State Board of Medicine, in|falleged malpractice cases
involving claims for damages agamst phys1c1ans and surgeons practicing in thc
State of Idaho and * in such cases against|licensed acute care gene,ral
hospitals operating in the State of Idaho, **|are d]rect=d to cooperate in provxdﬂng
a hearing panel in the nature of a special c1vil orand‘ jury and procedure for pre-
litigation consideration of bodily injury amd wrongfill death claims for damages
arising out of alleged neghgencc of the prov1510n ot hospital or medical care|in

the State of Idaho . ' \

The note tied to the double astrix (“**) reads as follows:

This may be expanded to include such additignal providers of health care
as professional service corporations made up of physicians or dentists, physician’s
assistants, nurse practitioners, dentists, re«nstered nurscs nurse anesthetléts
physician therapists, licensed practltloncrs, ‘ctc and p-‘l sons vicariously liable for
their negligence.

i,

The Idaho Legislature passed § 6-1001 in 1976 witho{ 1t expanding the scope of iLhe statute

. A : . 1. . ! _
to include professional service corporations, or other medical carc providers ather than
1

;
DEFENDANTS’ REPLY TO PLAINTIFFS’ RESPONSE TO; MOTION ;I O DISMISS FOR FAILURE {O 6 5 8

PROSECUTE, OR ALTERNATIVELY, MOTION FOR SUTMARY Ju DGMENT 6
|

1
|
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i
physicians, surgeons and acute care general haépitais. Conversely, the bill regarding the

|
|
i
|

]

requirement of proof of negligence by expert tesﬁ);nony also|/was drafted to include only claims
against “any licensed physician and surgeon or aéainst any|licensed acute care hospital® . . .”
The astrix included language to expand the scope t:;) other medical care providers, just as did the
bill regarding prelitigation hearing panels. Idaho C.lgode § 6«1I 12, however, was enactef with the

|

broader language.

In enacting the medical malpractice act, thef Idaho legislature was obviously cognizant of
E ; |

the option of broadening the scope of § 6-1001 an!d 6-1012 1o include professional co%porations

|
i |
and additional medical providers, as well as thdse who may be vicariously liabl ' for their

negligence. The legislature chose to limit the scoipe of § 6;-1001 to physicians, surgeons and

acute care general hospitals, to the gxclusion ofz all others — including “proléssion’al service
corporations made up of physicians or dentistsf, physician’s assistants, nurse practitioners,

dentists, registered nurses, nurse anesthetists, physiﬁcian-therabists, Jicensed practitioneris, ete. and
persons vicariously liable for their negligencc.?’ The legislature did not imen1d for the
prelitigation hearing requirements of § 6-1001§ to app_l]y to claims against professional

. 1tesponsible for their negligence.

corporations, nurse anesthetists, or those vicariously

|
Accordingly, plaintiffs’ claims against Intermountain Anesthesia, and any claims ba?ed on the
!
alleged negligence of the nurse anesthetists, are noti subject tq § 6-1001.

The tolling provision of § 6-1005 eq:)pliesI only to [claims subject to the pr(?h'tiigation

hearing requirement of § 6-1001; claims agains‘b"physiciané surgeons, and acute caf;e mcedical
hospitals. The tolling provision of § 6-1005 :(:iocs‘not apply to Plaintiffs’ clain;ns against

}

Intermountain Anesthesia, or to the allegations fagainst th}: nurse anesthetists, bec[ause such

claims are not subject to the prelitigation hearingfrequircm ants of § 6-1001. Plaintiffs did not

i

H
H

DEFENDANTS' REPLY TO PLAINTIFFS® RESPONSE "fé) MOTION 'O DISMISS FOR FAILURE |TO
PROSECUTE, OR ALTERNATIVELY, MOTION FOR SUMMARY JUDGMENT - 7 ‘

i
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file their claims against Intermountain Anesthesia, or the nufise anesthetists within the
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two year

statute of limitations. Accordingly, Intermountain Anesthesid is entitled to judgment as a matter

of law. :

Plaintiffs are attempting to bootstrap allegations

H

anesthetists to Dr. Murphy for purposes of avoiding the stajute of limitations.

of neglipence against

AS 58

the nurse

:t forth in

plaintiffs’ opposition to this motion, their claims are premised principally on the alleged

negligence of the nurse anesthetists, that CRNA

volume of Propofol and left the operating tablé during Mr. Strong’s procedure, and th

I

Jeff Taylor did not give Brian Hawk enough mgzdiclation duri

Plaintiffs’ claims for injuries arising out of the alleged ncgligence of the nurse anest

not subject to § 6-1001. Plaintiffs are attempting an end -

limitations for claims against nurse anesthetists

defendant. The tolling provision of § 6-1005 was mot intended to be a loophole for p

I
}
|

avoid compliance with the statute of limitations.

Interpreting the term “physician™ to ir;cfuéle any medical facility where a ph

|
! 1

surgeon is employed is inconsistent with the lahguége of § 64

that registered nurses and nursing homes are specifically lisj

|

1001, indjcates that the legislature did not intend m‘ impose the prelitigation hearing reg

of § 6-1001 to a claim of medical malpractice against a registered nurse in a nursing}

“physician” is defined as any facility that employé a physici

the nurse and nursing home would be subject toi § 6{1001; ar

Idaho Code § 6-1001 was not inlended tb apply tg

acute;

!

medical provider other than physicians, surgeons fand
i |
i
|

DEFENDANTS’ REPLY TO PLAINTIFFS’ RESPONSE TO MOTION

PROSECUTE, OR AL:I”ERNATTVELY, MOTION FOR SUMMARY JU
: !

Christian

by namipg Intermountain Anesth

ng his procedure to contro

run around the two year

|

1001. By way of examp

Schmalz allegedly turned up the

at CRNA
1 his pain.
helists are
statute of
esia as a

aintiffs to
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The following facts remain undisputed: I

i

L. Brian Hawk filed a request for a prelitigation hearing asserting a medical
malpractice claim against Dr. Murphy n May 24, 2006, approximately 42 months
prior to filing a petition for bankruptcy on October 9, 2006. !

i

2. He filed an amended property schedule on November 11, 2006.

i
H

i
3. He failed to identify his claims; or:potential claims, against Dr. Murp‘thy in the
schedule of assets, or the amended schedule of assets.

4, He filed this civil action on Dedember 20, 2006, approximately 2% months after
filing his bankruptcy petition. ’ |

In general, judicial estoppel precludes a party from gathering an advantage by taking one

position in a legal proceeding, and then seeking a-second advantage by taking an incompatible

position in a second proceeding. A&/ Construction Co., Inc. v. Wood, 141 Idaho 682’; 116 P.3d
12 (2005). In the bankruptcy context, the doctfine :ofjudici&l estoppel precludes a Plai’ntiff from
asserting a cause of action in a civil actionj if the Plaintiff knew of the claim during his

bankruptcy proceedings and failed to identify-thei claim in'a reorganization plan or to list the

claim in his schedules or disclosure statemems.: A4 &/ Consrriuction Co.. Inc. v. Wood, 141 Idaho

! .
682, 116 P.3d 12 (2005). The duty to disclose all‘asscts and potential assets continues after the

v i
initial filing, since a debtor is required to amend his or her financial staternents if circpmstances
change, and judicial estoppel will be impoéed \:Nhelil the debtor has knowledge of enough facts to
know that a potential cause of action exists duri:ng; the pendency of the bankruptcy, t;ut fails to
amend his schedules or disclosure statements to ide;ntify the @:ause of action as a contingent asset.
A&J Construction Co., Inc. v. Wood, 141 Idahoz 68?2, 116 P.3d 12 (2005).

It is undisputed that Brian Hawk knew of his potential, and actual, cause of action against

L |

Dr. Murphy and Intermountain Ancsthesia duﬂngf the pendéncy of this bankruptcy, and that he

failed to identify the claim in his schedules: or disclosure statements. Therefore, lunder the

DEFENDANTS' REPLY TO PLAINTIFFS® RESPONSE TO MOTION TO DISMISS FOR FAILURE,TO 6 6 2
PROSECUTE, OR ALTERNATIVELY, MOTION FOR SUMMARY JUDGMENT - 10
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doctrine of judicial estoppel, Brian Hawk’s olaixins sfhould be dismissed.
CONCLUSION

The facts set forth in Defendants’ Mo@ionéare undisputed. Plaintiffs did not file their

Complaint against Intermountain Anesthesia;witfhin two ycars of the incident and alleged

injuries. Plaintiffs failed to prosecute their claims for over two years after the resolution of Brian

Hawk’s bankruptcy despite every right and {)bligation to do so. The delay has ﬁ)rejudiced

Defendants’ ability to defend against Plaintiffs allé:gations. Brian Hawk was aware of his claim
|

: |
against Defendants during the pendency of his bankruptcy, yet failed to identify it in schedules or

disclosure statements.

For the reasons sct forth above, and as sel forth in Defendants’ moving papers,

Defendants respectfully request that this Court order (1) that all claims against Inte}monntain
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 2.5 *‘a;}y of October, 2010, I caused to b% served a
true copy ol the foregoing DEFENDANTS’ %RIE.PLY TO PLAINTIFFS’ RESPOiNSE TO
MOTION TO DISMISS FOR FAILURE i;T()g PROSECUTE, OR ALTERNATIVELY,
MOTION FOR SUMMARY JUDGMENT, by t%he method indicated below, and addressed to

each of the following:

Lowell N. Hawkes U.S. Mail, Postage Prepaid
Ryan S. Lewis Hand Dclivered

Lowell N. Hawkes, Chartered

1322 East Center Telecopy

Pocatello, ID 83201

i
[]
(7] Ovemight Mail
e
|
Facsimile (208) 235-4200 :

|
|
i
I
!
|
|
i
j
|
3
i
1

|
|
|
; .
!

1

ODEFENDANTS' REPLY TO PLAINTIFFS’ RESPONSE TO MOTION TO DISMISS FOR FAILURE TO

PROSECUTE, OR ALTERNATIVELY MOTION FO}R SUMMARY JUDGMENT - 12 564
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Lowell N. Hawkes (ISB #1852)

Ryan 5. Lewis (ISB #6775)
LOWELL N, HAWKES, CHARTERED
1322 East Center

Pocatello. Idaho 83201

Telephone: (208) 235-1600

FAX: (208) 235-4200

Auntorneys for Plaintiffs

IN THE SEVENTH JUDICIAL DISTRICT COURT

BONNEVILLE COUNTY, IDAHO
The Honorable Jon J. Shindurling

THOMAS L. STRONG and

BRIAN K. HAWK.,
Case No. CV-06-7149

Plaintiffs.
NOTICE OF REOPENING OF
BANKRUPTCY and
AUTOMATIC STAY ORDER
(11 U.S.C. § 362)

VS.

INTERMOUNTAIN ANESTHESIA, P.A.
AND MARCUS E. MURPHY. M.D..

. — .

Defendants.

PLEASE TAKE NOTICE THAT pursuant to the Order of United States
Bankruptcy Judge Jim D. Pappas entered October 29. 2010 reopening the bankruptey of
Brian Hawk the automatic stay provisions of 11 U.S.C. § 362 are in effect.
DATED this 29" day of October. 2010

e

YN VP AR A e R
LOWELL N. HAWKES N

NOTICE OF REOPENING OF BANKRUPTCY AND AUTOMATIC STAY ORDER — Page 1

Strong & Hawk v, Iitermountain Anesthesia, Murphy
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ool N Hawhoes (158 #1852
Ryan 8. Lewss (188 #6775)
LOWELL N HAWKES, CHaRTSRED
1322 Eaxt Center

Pocesclio, Jdaho R3201

Tebephone: (208) 235- 1606

FAX: (208) 2354200

Attnenryas for Plontifh

IN THE SEVENTH JUDICIAL DISTRICT COURT

BONNEVILLE COUNTY, IDAHO
The #. b

INTERMOUNTAIN ANFSTISIA, PA.

AND MARCUS T MURPITY, M), (11 U.5.C. §362)

THOMAS 1.. STRONG and )
BRIAN K. {HLAWK, )
) Case No. CV-06-7149
Plaintifhs, )
)  WOTICE OF REOPENING OF
v ) BANKRUPTCY and
)  AUTOMATIC STAY ORDER
)
)
]
)

Defendamis,

PLEARE TAKE NOUICE THAT pursuant 1 the Order of United States
Buankruptoy Judge Hm D, Puppas entercd October 29, 2010 reupeamy tho hankrpicy of
Briun Tlawk the autumstic sty provisions of 11 U.S.C. § 362 arc in offcet

DIATED thiy 29% day of October, 2010

/:}K = fi’mw‘”
LOWELL N LJIAWKES

HOTICE OF REOPENING OF BANKRUPYTCY AND AUTOMATIC BTAY ORDER — Page 1
Strumg & Hewt e Instermaton Amethenis, Marphy
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

THOMAS L. STRONG, et al,

Plaintiffs, Case No. CV-2006-7149 &

-VS.- MINUTE ENTRY =
INTERMOUNTAIN ANESTHESIA, P.A.

et al,
Defendants.

On November 1, 2010, at 10:05 AM, a Motion for Summary Judgment came on for
hearing before the Honorable Jon J. Shindurling, District Judge, sitting in open court at Idaho

Falls, Idaho.

Ms. Nancy Marlow, Court Reporter, and Ms. Grace Walters, Deputy Court Clerk, were
present. Mr. Lowell Hawkes appeared on behalf of the plaintiff, Mr. Kevin Scanlan appeared on
behalf of the defendant.

The Court received a Notice of Bankruptcy and Notice of Stay filed by Lowell Hawkes
dated October 29, 2010.

Mr. Scanlan voiced his views of the notice and stay.

The Court stayed this matter until further notice.

Court was thus adjourned.

JON JJAINDURLING
District Judge

¢: Lowell Hawkes
Kevin Scanlan

MINUTE ENTRY - 1
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Richard E. Hall elel i
ISB #1253; reh@dukescanian.com 1 APR H
Kevin J. Scanlan

[SB #3521; kjs@dukescanlan.com

DUKE SCANLAN & HALL, PLLC

1087 W. River St, Ste. 300

P.O. Box 7387

Boise, Idaho 83707
Telephone:  (208) 342-3310
Facsimile:  (208) 342-3299

VACiT4at Cen2E26-001 Hawk v SrcagFLEAD IR Corretien. 4

Attorneys for Defendants

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

THOMAS L. STRONG, and BRIAN K.

HAWK, Case No, CV 06-7149
Plaintiffs, NOTICE OF HEARING RE:
DEFENDANTS’ RENEWED
Vs, MOTION TO DISMISS, GR
ALTERNATIVELY, MOTION FOR
INTERMOUNTAIN ANESTHESIA, P.A. and SUMMARY JUDGMENT

MARCUS E. MURPHY, M.D.,
[TIME CORRECTION GNLY]

Defendants.

PLEASE TAKE NOTICE, Defendants have set for hearing before this Court their
RENEWED MOTION TO DISMISS, OR ALTERNATIVELY, MOTION FOR SUMMARY
JUDGMENT. Said motion shall be heard on the 12th day of May, 2014 at 10:00 am before the

Honorable Jon J. Shindurling.

DEFENDANTS®' RENEWED MOTION TO BISMISS, OR ALTERNATIVELY, MOTION FOR
SUMMARY JUDGMENT [TIME CORRECTIONj ~ 1 6 7 1

RECEIVE: NO.4385 04/11/2014/FRI 03:07PM
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DATED this 11th day of April, 2014,
DUKE SCANLAN & HALL, PLLC

e -
§oon
47 pES

£ R
o — f & f 5l
By £ Mtrod ¢ oy s

Richard B. Hall—OF the Firm
Kevin'), Scartan-——Of the Firm
Altorneys for Defendants

CERTHICATE OF SERVICE

IUHERERY CERTIFY that on the 11th day of April, 2014, T caused 1o be served 4 irue
copy of the foregoing document by the method indicated below, and addressed to each of the

following:

Lowell N, Hawkes [ ] U.B. Muail, Postage Prepaid
Ryan 8. Lewis [ ] Hand Delivered

Lowell N, Hawkes, Chartered [ ] Overnight Mail

1322 East Center b2 Telecopy

Pocatello, 11D 83201
Facsimile (208) 235-4200

P

e N B o7
fi}\ ;}{/{!‘;\z@.«‘i{“ -0 d SF ‘M\‘?M\@ v&ﬁ"y’&méff‘&ww

<

Kevind. Scagipn

4

DEFENDANTS HENEWED MOTION TO DISMIES, OR ALTERNATIVELY, MOYION FOR
SUMMARY JUDGHENT [TIMFE CORRECTION] -2

RECEIVE:

NG. 4385 04/11/2014/FRI 03:07PM
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Richard E. Hall
ISB #1253; reh@dukescanlan.com

Kevin J. Scanlan
ISB #5521; kis@dukescanlan.com

DUKE SCANLAN & HALL, PLLC
1087 W. River St, Ste. 300

P.O. Box 7387

Boise, Idaho 83707

Telephone:  (208) 342-3310
Facsimile: (208) 342-3299

VAClient Files\26126-001 Hawk v Strong PLEADINGS Substitution-Notice.doc

Attorneys for Defendants

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

THOMAS L. STRONG, and BRIAN K.

HAWK, Case No. CV 06-7149
Plaintiffs, NOTICE OF CHANGE OF FIRM
NAME AND ADDRESS
vs.

INTERMOUNTAIN ANESTHESIA, P.A. and
MARCUS E. MURPHY, M.D.,

Defendants.

NOTICE IS HEREBY GIVEN that during the course of the stay of this matter, the law
firm of Hall Farley Oberrecht & Blanton, P.A. dissolved and counsel of record for Defendants,
Richard E. Hall and Kevin J. Scanlan, are now with the law firm of DUKE SCANLAN &
HALL, PLLC. The address for Richard E. Hall and Kevin J. Scanlan has changed, and it is

hereby requested that all pleadings, correspondence and other matters be served on said counsel

NOTICE OF CHANGE OF FIRM NAME AND ADDRESS - 1



at the following:
DUKE SCANLAN & HALL
1087 W. River Street, Ste. 300 (83702)

Post Office Box 7387
Boise, Idaho 83707

DATED this [’2 2 day of April, 2014.

DUKE SCANLAN & HALL, PLLC

Attorneys for Defendants

674 .
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the [0 day of April, 2014, T caused to be served a true
copy of the foregoing, by the method indicated below, and addressed to each of the following:

Lowell N. Hawkes & U.S. Mail, Postage Prepaid
Ryan S. Lewis [ ] Hand Delivered

Lowell N. Hawkes, Chartered [ ] Overnight Mail

1322 East Center [ ] Telecopy

Pocatello, ID 83201
Facsimile (208) 235-4200

c

Kevip J. SC@\H -
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Richard E. Hall
ISB #1253; reh@dukescanlan.com

Kevin J. Scanlan

ISB #5521; kjs@dukescanlan.com
DUKE SCANLAN & HALL, PLLC
1087 W. River St, Ste. 300
P.O. Box 7387

Boise, Idaho 83707
Telephone:  (208) 342-3310
Facsimile: (208) 342-3299

ViClent Filesi26126-601 Hawk v Srongi PLEADINGSIR,

in Support.doc

Attorneys for Defendants

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

THOMAS L. STRONG, and BRIAN K.

HAWK, Case No. CV 06-7149
Plaintiffs, MEMORANDUM IN SUPPORT OF
DEFENDANTS’ RENEWED
Vs. MOTION TO DISMISS, OR
ALTERNATIVELY, MOTION FOR
INTERMOUNTAIN ANESTHESIA, P.A. and SUMMARY JUDGMENT

MARCUS E. MURPHY, M.D.,

Defendants.

COME NOW Defendants Intermountain Anesthesia, P.A. and Marcus E. Murphy, M.D.
(collectively “Defendants™), through their counsel of record, Duke Scanlan & Hall, PLLC, and
submit the following memorandum of points and authorities in support of their Renewed Motion
to Dismiss, or Alternatively, Motion for Summary Judgment.

I
INTRODUCTION

Although Plaintiffs Thomas L. Strong and Brian K. Hawk (collectively “Plaintiffs”) were

successtul in convincing this Court to stay this action after Mr. Hawk’s bankruptcy proceedings

MEMORANDUM IN SUPPORT OF DEFENDANTS’ RENEWED MOTION TO DISMISS, OR
ALTERNATIVELY, MOTION FOR SUMMARY JUDGMENT — 1




were reopened, Defendants continue to be entitled to dismissal of Plaintiffs’ claims against them
with prejudice for the reasons cited in their originally filed briefing. See Memorandum in
Support of Defendants’ Motion io Dismiss for Failure to Prosecute, or Alternatively, Motion for
Summary Judgment (June 26, 2010); Reply Memorandum in Support of Defendants’ Motion to
Dismiss for Failure to Prosecute, or Alternatively, Motion for Summary Judgment (Oct. 4, 2010).

Mr. Hawk’s claims should still be dismissed on the basis of judicial estoppel. Although
Mr. Hawk placed this suit before the bankruptcy court after he was granted a discharge, the fact
remains that this suit is not listed in the asset schedule upon which Mr. Hawk’s chapter 7
discharge was based, nor was that asset schedule ever amended to reflect these claims.
Accordingly, because this claim was not properly disclosed to the bankruptcy court by Mr.
Hawk, he is now estopped from pursuing it before this Court.

Further, because the record before this Court still demonstrates a lack of any prosecution
of this matter for a period of more than 12 months since Mr. Hawk’s bankruptcy proceedings
were again closed, as well as a failure to prosecute the reopened bankruptcy proceedings and the
claims asserted in this matter by Mr. Strong that are unaffected by Mr. Hawk’s bankruptey,
dismissal of this matter is warranted pursuant to Idaho Rules of Civil Procedure (“IRCP”) 40(c)
and 41(b). Dismissal pursuant to Rule 40(c) is warranted because Plaintiffs will be unable to
demonstrate good cause for their failure to take reasonable steps in causing either Mr. Hawk’s
reopened bankruptey proceedings or this action to be prosecuted in a similar fashion. Similarly,
dismissal pursuant to Rule 41(b) is warranted because the record also demonstrates that
Plaintiffs lack of prosecution of claims has resulted in prejudice to the Defendants, including the
inability to conduct any discovery concerning an alleged injury that happened nearly ten years

ago, the death of a key witness who passed away before he could be deposed, and current

MEMORANDUM IN SUPPORT OF DEFENDANTS’ RENEWED MOTION TO DISMISS, OR
ALTERNATIVELY, MOTION FOR SUMMARY JUDGMENT 2
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absence of several other key witnesses from this jurisdiction. This prejudice flows from
Plaintiffs’ inaction and provides ample basis for this matter to be dismissed in its entirety
pursuant to Rule 41(b).

Finally, the claims against Intermountain Anesthesia should be dismissed on the basis of
the applicable statute of limitations. Although this matter is thoroughly briefed in the June 26,
2010, and October 4, 2010, memoranda referenced above, Defendants have provided new
authority showing that because the claims against Intermountain Anesthesia were not before the
prelitigation screening panel and, thus, the statute of limitations applicable to those claims was
not tolled by Idaho Code § 6-1005, Plaintiffs’ claims against Intermountain Anesthesia were not
timely and should be dismissed with prejudice.

II.
FACTUAL AND PROCEDURAL HISTORY

This is an action for medical malpractice in which Plaintiffs Thomas L. Strong
and Brian K. Hawk (collectively “Plaintiffs”) generally allege negligence in the conduct of
Defendants relative to anesthesia care provided to plaintiffs on June 25, 2004, when each
plaintiff underwent a separate surgical implant procedure to place a neuron stimulator. The
surgeries were performed by Catherine Linderman, M.D., at Eastern Idaho Regional Medical
Center in Idaho Falls, Idaho. (Complaint and Jury Demand, § 5.) The anesthesia was
administered to plaintiffs by certified registered nurse anesthetists (“CRNA”) Christian Schmalz
and Mary Waid. On May 24, 2006, both Plaintiffs filed separate prelitigation screening requests
against Defendant Murphy with the Idaho State Board of Medicine, pursuant to Idaho Code § 6-
1001 et seq. (Affidavit of Kevin J. Scanlan in Support of Defendant Intermountain Anesthesia,
P.A.'s Motion to Dismiss (hereinafter “First Scanlan Aff.”), Exs. A, B). Defendant Intermountain

Anesthesia was not named in the prelitigation screening panel requests. (/d.).

MEMORANDUM IN SUPPORT OF DEFENDANTS’ RENEWED MOTION TO DISMISS, OR
ALTERNATIVELY, MOTION FOR SUMMARY JUDGMENT ~ 3
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On November 10, 2006, the prelitigation screening panel hearings were conducted in the
matter, and on November 20, 2006, the panel's advisory opinions on both matters were issued by
the Idaho State Board of Medicine. (Id., 9 5-7; Exs. C, D.) Thereafter, on December 20, 2006,
plaintiffs jointly filed a complaint for medical malpractice in this Court, naming as defendants
Intermountain Anesthesia, P.A. and Marcus E. Murphy, M.D. (See Complaint and Jury
Demand). No lawsuit had been filed by plaintiffs against Intermountain Anesthesia concerning
plaintiffs' alleged injuries in this matter prior to the filing of plaintiffs' Complaint on December
20, 2006.

Plaintiff Brian Hawk filed a petition for bankruptcy in the U.S. Bankruptcy Court,
District of Idaho, on October 9, 2006. (First Scanlan Aff,, 99 8 and 9, Exs. E & F). He filed an
amended property schedule on November 11, 2006. (Id, g 10, Ex. G). Mr. Hawk failed to
identify his claim, or potential claim, against Defendants in the schedule of assets, or the
amended schedule of assets, despite previously filing a request for a Prelitigation Screening
Panel hearing, and then filing the civil action less than two months after filing the amended
schedule of assets. On January 23, 2007, Lowell Hawkes, Mr. Hawk’s attorney in the civil
matter, informed defense counsel in the civil matter, that he was “in touch with the Trustee,” but
had not been authorized as special counsel (I, 9 12, Ex. I).

On March 7, 2007, this Court issued a stay pending Mr. Hawk’s bankruptcy proceeding.
On April 23, 2008, the bankruptcy trustee issued his Supplemental Final Accounting, certifying
that the estate had been fully administered, and reQuesting that the case be closed and the Trustee
be discharged. (/d., § 11, Ex. H) On May 15, 2008, the Bankruptcy Court issued an order
approving the Trustee’s Supplemental Final Report, discharging the Trustee and closing the case.

(Id., § 8, Ex. E).

MEMORANDUM IN SUPPORT OF DEFENDANTS’ RENEWED MOTION TO DISMISS, OR
ALTERNATIVELY, MOTION FOR SUMMARY JUDGMENT — 4



Based on a subsequent period of inaction (more than 24 months) since the bankruptcy
estate was closed, Defendants filed a motion to dismiss and motion for summary judgment on the
basis of failure to prosecute, judicial estoppel, and the applicable statute of limitations on June
29, 2010, along with a motion to lift the stay. This Court entered an order lifting the stay on July
20, 2010. At the hearing set for the motion to dismiss and motion for summary judgment on
September 7, 2010, Plaintiffs’ counsel appeared and raised, for the first time, issues concerning
non-disclosure of this litigation as an asset in bankruptcy. (Affidavit of Kevin J. Scanlan in
Support of Motion to Lift Stay (“Third Scanlan Aff.”), Ex. G, pp. 5-10). Based on these
concerns, this Court granted Plaintiffs’ counsel 60 days to address issues concerning the
bankruptcy proceedings. (Id., Ex. G, p. 10). Subsequently, Mr. Hawk’s counsel appeared in
bankruptcy court and filed a Motion to Reopen Chapter 7 Case and supporting affidavit on
September 27, 2010. (Id., Ex. E). On October 29, 2010, the bankruptcy court issued an order
reopening Mr. Hawk’s chapter 7 case. (/d., Ex. F). Shortly thereafter, during a November 1, 2010
hearing, over Defendants’ counsel’s objections, this Court orally ruled that this matter was
stayed until the underlying bankruptcy matter was resolved and issued a minute entry reflecting
that ruling. (/d., Ex. H).

As the docket history of the bankruptcy action reflects, Mr. Hawk’s counsel took no
action to further the bankruptcy proceedings until October 22, 2012. (/d., Ex. F). The docket
history shows that the bankruptcy court ordered Mr. Hawk’s counsel to produce a status report to
the court on September 14, 2012. (/d.). Shortly afterwards, on October 11, 2012, the trustee filed
a motion for turnover, stating that Mr. Hawk had wrongfully refused to tender this action to the
bankruptcy estate. (Id., Exs. D, F). On October 22, 2012, Mr. Hawk made his only filing in the

bankruptcy action since the case was reopened, opposing the motion for turnover and contending

MEMORANDUM IN SUPPORT OF DEFENDANTS’ RENEWED MOTION TO DISMISS, OR
ALTERNATIVELY, MOTION FOR SUMMARY JUDGMENT -5
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that records concerning the medical malpractice action were readily available to the trustee. (/d.,
Exs. D, F). Ultimately, the trustee determined that this action was of no value to the bankruptcy
estate and the bankruptcy court issued an order closing the case. (/d., Exs. A, B, I).

Relevant factual and procedural history is also fully set forth in the Memorandum in
Support of Defendants’ Motion to Dismiss for Failure to Prosecute, or Alternatively, Motion for
Summary Judgment (June 26, 2010) and Reply Memorandum in Support of Defendants’ Motion
to Dismiss for Failure to Prosecute, or Alternatively, Motion for Summary Judgment (Oct. 4,
2010), which are incorporated herein by reference as if set forth in full.

III.
ARGUMENT

Because the majority of the arguments in support of Defendants’ motions were fully
briefed prior to the stay, which briefing is incorporated herein, Defendants only write briefly to
address additional issues that have arisen since the reopening of the bankruptcy matter and
imposition of the stay of this action in November 2010.

A. Standards for Decision

“The doctrine of judicial estoppel sounds in equity and is invoked at the discretion of the
court.” Mowrey v. Chevron Pipeline Co., 155 Idaho 629, 632, 315 P.3d 817 (2013) (quoting
McAllister v. Dixon, 154 Idaho 891, 894, 303 P.3d 578, 581 (2013)). A court acts within its
discretion when it: (1) correctly perceives the issue as one of discretion; (2) acts within the outer
boundaries of its discretion and consistently with legal standards applicable to the specific
choices available to it; and (3) reaches its decision by an exercise of reason. Id. (quoting
MecAllister, 154 1daho at 894, 303 P.3d at 581).

A decision to dismiss a case for inactivity pursuant to IRCP 40(c) is partially

iscretionary. Morgan v. Demos, Dkt. No. 40170, 2014 WL 1053321, at *5-6 (Idaho Mar. 19,

MEMORANDUM IN SUPPORT OF DEFENDANTS’ RENEWED MOTION TO DISMISS, OR
ALTERNATIVELY, MOTION FOR SUMMARY JUDGMENT -6
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2014) (slip op.). The determination of whether good cause has been shown not to dismiss the
case is discretionary. /d. If the court, in its discretion determines that good cause has not been
shown, dismissal of the action is mandatory. Id. at *6.

The determination of whether to dismiss an action for failure to prosecute pursuant to
IRCP 41(b) is also discretionary. Gerstner v. Wash. Water Power Co., 122 Idaho 673, 677, 837
P.2d 799, 803 (1992).

B. Recently issued authority by the Idaho Supreme Court confirms that Plaintiff Brian
Hawk’s claims are barred by judicial estoppel, regardless of whether the
bankruptcy estate was reopened to address those claims.

As the Idaho Supreme Court recently ruled in two cases, where a debtor in bankruptcy
omits a cause of action from his initial bankruptcy schedule of which he has reason to know at
the time such bankruptcy schedule is filed, he is barred from later asserting that claim by the
doctrine of judicial estoppel, regardless of whether the bankruptcy schedules are subsequently
amended to include the claim. See Mowrey v. Chevron Pipeline Co., 155 Idaho 629, 315 P.3d
817 (2013); McAllister v. Dixon, 154 Idaho 891, 303 P.3d 578 (2013). The facts of these cases,
which are strikingly similar to the case at bar, demonstrate that Mr. Hawk’s claims against
Defendants are barred by the doctrine of judicial estoppel.

In McAllister, the plaintiff, Doherty, brought a medical malpractice claim against a
medical clinic and a general practice physician, Dixon, based on Dixon’s alleged failure to
perform diagnostic tests that resulted in the loss of Doherty’s eye. 154 Idaho at 892-93, 303 P.3d
at 579-80. The treatment was sought on September 12, 2004. Id. at 892, 303 P.3d at 579. Doherty
filed for chapter 13 bankruptcy on July 25, 2005, and his bankruptcy plan was confirmed on

September 6, 2006. /d. at 893, 303 P.3d at 580. Doherty did not list any potential claims against

Dixon on his asset schedules. Id
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Doherty commenced an action against Dixon and his clinic on September 6, 2006. Id
Doherty received a bankruptcy discharge on January 21, 2009. Dixon’s counsel learned of
Doherty’s bankruptcy in August of 2009 and raised the issue of judicial estoppel. Jd. As a result,
Dobherty reopened the bankruptcy estate on August 26, 2009, amended his asset schedules to
reflect the suit against Dixon, and joined McAllister, the bankruptcy trustee, as a party plaintiff.
Id. Dixon filed a motion for summary judgment on the basis of judicial estoppel, which the
district court granted. d.

On appeal, the Idaho Supreme Court affirmed the dismissal, finding that Doherty was
fully charged with knowledge of his claim against Dixon at the time of the filing his initial
bankruptcy schedules. Id. at 896-97, 303 P.3d at 583-84. In doing so, the court also rejected
Doherty’s argument that the amended schedule cured the initial non-disclosure, noting that such
a ruling would create incentives for non-disclosure because it would allow the debtor to
potentially avoid proper disclosure by simply waiting until the issue of judicial estoppel was
raised and then amending the asset schedule. Jd. Under this scheme, if the issue of Jjudicial
estoppel was never raised, then the debtor would deprive the bankruptcy estate of an asset. /d.
Finally, the Supreme Court rejected the argument that the non-disclosure was the result of
mistake or inadvertence, finding that Doherty was fully chargeable with the knowledge to make
the appropriate disclosures on his asset schedule at the time it was filed. /d. at 898-99, 303 P.3d
at 585-86. McAllister is nearly indistinguishable from this matter.

The Idaho Supreme Court recently reiterated the McAllister holding in Mowrey. In that
matter, the plaintiff, Mowry, was injured during the course of his employment with a trucking
company while at defendant Chevron’s bulk petroleum facility. 155 Idaho at 630, 315 P.3d at

818. Based on loss of income as the result of the injury, Mowry and his wife filed for bankruptcy
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on September 8, 2005. /d. at 630-31, 315 P.3d at 818-19. No claims against Chevron were listed
on the Mowrys’ property schedules. Jd. at 631, 315 P.3d at 819. In July of 2006, Mowry was
advised that he might have a claim against Chevron. /d Mowry did not amend his property
schedule after being informed of the claim against Chevron. Jd Mowry was not represented by
counsel in bankruptey court, but his bankruptcy filings were prepared with the assistance of
counsel. Id. On May 4, 2007, the bankruptcy court entered an order closing the estate. Id On
June 19, 2007, Mowry filed his complaint against Chevron. /d. On January 19, 2011, Chevron
filed a motion for summary judgment, arguing that Mowry’s claims should be dismissed on the
basis of judicial estoppel because they were not disclosed on his bankruptcy schedules. /d. On
January 28, 2011, Mowry filed a motion to reopen the bankruptcy estate to amend his petition
and disclose the claim against Chevron, which was granted. /d.

On July 13, 2011, the district court granted Chevron’s motion for summary judgment on
the basis that Mowry was judicially estopped from pursuing his claims due to his failure to
disclose the claim on the original bankruptcy petition. Jd. The court further found that reopening
the bankruptcy estate and amending the petition did not cure the initial non-disclosure because
Mowry was chargeable with knowledge of the Chevron claim at the time he filed bankruptcy. Id.
The district court denied a subsequent motion for reconsideration, brought on the basis that the
bankruptcy petitions were prepared by Mowry’s attorney, and Mowry had cured his non-
disclosure by reopening the estate. Id. Relying on McAllister, the Idaho Supreme Court affirmed
the district court, finding that Mowry was chargeable with knowledge of the Chevron claim at
the time of his initial bankruptcy filing and the failure to include the claim on the bankruptcy
schedules was not sufficiently inadvertent to avoid application of judicial estoppel. /d. at 632-34,

315 P.3d at 820-22. Mowry is also squarely applicable to this matter and further compels
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dismissal of Mr. Hawk’s claims.

As the docket history from Mr. Hawk’s bankruptcy action demonstrates, he was well
aware of his potential claims against Defendants when he sought bankruptcy protection on
October 9, 2006, having filed his application for prelitigation screening panel hearing for those
claims on May 24, 2006. In fact, in an affidavit submitted to the bankruptcy court, Mr. Hawk’s
attorney notes that he was representing Mr. Hawk in this action prior to Mr. Hawk’s decision to
file bankruptcy. (Third Scanlan Aff., Ex. E, § 2). This affidavit also notes that Mr. Hawk was
represented by counsel throughout his bankruptcy proceedings. (/d.). Despite his awareness of
this action and representation by counsel in the bankruptcy proceedings, Mr. Hawk failed to list
this action on his bankruptcy asset schedules and the claim was not dealt with during the
pendency of the bankruptcy proceedings. It was only after Defendants successfully got the stay
lifted that Mr. Hawk determined the need to have this matter dealt with by the bankruptcy court,
resulting in nearly three years of additional delay due to Mr. Hawk’s failure to prosecute both
this matter and the bankruptcy matter.

This factual scenario presents an even better case for application of judicial estoppel than
that in McAllister or Mowry because, in this case, Mr. Hawk had already taken legal action to
pursue this claim by seeking a prelitigation screening panel when he filed his initial bankruptcy
schedules, but nonetheless failed to include this claim. Mr. Hawk’s subsequent reopening of the
bankruptcy estate did nothing to cure that failure. As pointed out in Mowry and McAllister, a
finding that Mr. Hawk is not estopped from pursuing this action because of that non-disclosure
would incentivize Mr. Hawk and other similar situated litigants to take a wait-and-see approach
to disclosure of assets in bankruptcy proceedings. Accordingly, Mr. Hawk’s claims against

Defendants should be dismissed with prejudice on the basis of judicial estoppel.
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C. Plaintiffs’ claims against Defendants should be dismissed pursuant to Rule 40(c)

In addition to the failure to prosecute previously discuss in Defendants’ original
memorandum of points and authorities in support of this motion, the nearly three years of delay
resulting from the reopening of the bankruptcy action and stay of this matter are directly
attributable to Plaintiffs and has resulted in further prejudice to Defendants, warranting dismissal
of this matter pursuant to IRCP 40(c). Under Rule 40(c), “[i]n the absence of a showing of good
cause for retention, any action, appeal or proceeding, except for guardianships, conservatorships,
and probate proceedings, in which no action has been taken or in which the summons has not
been issued and served, for a period of six (6) months shall be dismissed.” Idaho R. Civ. P. 40(c)
(emphasis added). The applicability of that rule to a situation similar to that presented in this
matter was recently discussed in the Idaho Supreme Court’s decision in Morgan v. Demos, Dkt.
No. 40170, 2014 WL 1053321 (Idaho Mar. 19, 2014) (slip op.).

In Morgan, the Idaho Supreme Court was asked to review the district court’s decision to
dismiss a medical malpractice action pursuant to Rule 40(c) for inactivity. /d. at *4. The plaintiff
had brought suit against the defendants in that action after his wife allegedly passed away due to
complications from an angiogram. /d. at *1. Trial in the case was delayed by the plaintiff’s
repeated failure to disclose his expert’s complete and accurate testimonial history, finally leading
the court to enter an order prohibiting the expert from testifying. /d. at *1-3. The plaintiff sought
permissive appeal of the order barring the expert’s testimony, which was ultimately refused by
the Idaho Supreme Court. /d. at *3. While the motion for permissive appeal was pending, the
district court inactivated the case file. Id The district court was not made aware that leave for
permissive appeal had been denied until 21 months later, when the plaintiff’s son, an attorney

who had worked as an associate attorney for their original counsel, filed a motion to reopen the
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case and reconsider the order excluding the expert’s testimony. /d. The defendants responded by
filing a motion for dismissal pursuant to Rules 40(c) and 41(b), along with a motion for
sanctions. /d. The district court dismissed the case pursuant to Rule 40(c), denied plaintiffs
motion to reconsider, and imposed sanctions against the plaintiff. Jd.

On appeal, the plaintiff argued that the court had abused its discretion in dismissing the
case pursuant to Rule 40(c) because plaintiff did not receive notice of the proposed dismissal
from the court and the plaintiff demonstrated good cause for delay in prosecution. Id. at *4-5.
The Supreme Court rejected these arguments, first finding that dismissal under the rule was
mandatory, not discretionary. /d. at *4-5. The court noted that an action that had been inactive
for more than six months must be dismissed pursuant to Rule 40(c) in absence of a showing of
good cause for the inactivity. Jd. Any exercise of discretion in deciding a Rule 40(c) motion is
rooted in the determination of whether good cause existed for the matter not to be dismissed. /d
at *5. “[I]n order to show good cause under Rule 40(c), a party must present sworn testimony by
affidavit or otherwise setting forth facts that demonstrate good cause for retention of a case.”

The Supreme Court then held as follows concerning the Morgan plaintiff's showing of
good cause:

At the hearing on [plaintiff’s] motion to reopen, his current
counsel acknowledged that action should have been taken soon
after this Court refused to entertain [plaintiff’s] appeal. [plaintiff]
put forth only one reason why his case should be retained—the
neglect of his former counsel, Lowell Hawkes. However,
[plaintiff] provided no affidavit or other sworn testimony from Mr.
Hawkes or anyone else that would explain why [plaintiff’s] case
sat dormant for a remarkable twenty one [sic] months.

The district court did not abuse its discretion in dismissing
[plaintiff’s] case pursuant to Rule 40(c). The district court stated
that if no action has been taken for at least six months, it “must

dismiss this case” in the absence of a showing of good cause for
retention. The district court determined that good cause for
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retention was not shown because “the only reason given for 21

months of inactivity was attorney neglect.” The district court acted

within the bounds of its discretion and reached its decision in an

act of reason in concluding that a bare declaration of attorney

neglect does not constitute good cause.
Id. at *5-6. The Supreme Court also rejected the plaintiffs argument that Rule 40(c) was
inapplicable because he did not receive the notice referenced in the rule, finding that the
defendants’ filing of a motion to dismiss constituted adequate notice. /d. at *6. Much the same
result is warranted here due to the remarkable similarity of this matter to Morgan.

Plaintiffs first raised the issue of the potential need to reopen the bankruptcy case during
a hearing in this matter on September 7, 2010, over two years after the original bankruptcy action
was closed by Mr. Hawk’s discharge on May 15, 2008. (Third Scanlan Aff., Exs. G, J). Over a
month and a half after the issue of reopening the estate was raised by Mr. Hawk, on October 27,
2010, he filed a motion to reopen the bankruptcy proceedings to address the status of this case as
an asset of the bankruptcy estate. (Id,, Exs. E, F). It was this action that precipitated this Court’s
decision to stay this matter on November 1, 2010. (/d., Ex. H, p. 7:6-18).

As revealed by the docket history of the bankruptcy action, Mr. Hawk took no further
action to move that case forward for nearly two full years after the request to reopen the case was
filed. (/d., Ex. F). On September 14, 2012, the bankruptcy court finally ordered Mr. Hawk to
provide a status report, noting “[t]his case was reopened on 10/29/10. Nothing filed since Trustee
appointed on 10/29/10. Please advise.” (Id., Ex. F, Dkt. No. 52). Shortly thereafter, on October
11, 2012, the bankruptcy trustee filed a motion for turnover of this matter, noting that Mr. Hawk
had, as of the date of the motion, failed to provide relevant information concerning this matter to

the trustee. (/d., Exs. D, F). Mr. Hawk responded, contending that any information necessary to

the trustee’s determination of the value of the claim was available at any time. (/d, Ex. C). On
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December 11, 2012, the court granted the trustee’s motion for turnover on the condition that the
trustee and Mr. Hawk’s counsel meet and confer concerning the value of this case. (4, Ex. F,
Dkt. No. 56). Finally, on February 26, 2013, the trustee made the following report to the court:

I, R. Sam Hopkins, having been appointed trustee of the estate of
the above-named debtor(s), report that I have neither received any
property nor paid any money on account of this estate; that I have
made a diligent inquiry into the financial affairs of the debtor(s)
and the location of the property belonging to the estate; and that
there is no property available for distribution from the estate over
and above that exempted by law. Pursuant to Fed R Bank P 5009, I
hereby certify that the estate of the above-named debtor(s) has
been fully administered. I request that I be discharged from any
further duties as trustee. Key information about this case as
reported in schedules filed by the debtor(s) or otherwise found in
the case record: This case was pending for 28 months. Assets
Abandoned (without deducting any secured claims): $ 147781.16,
Assets Exempt: Not Available, Claims Scheduled: $ 195368.73,
Claims Asserted: Not Applicable, Claims scheduled to be
discharged without payment (without deducting the value of
collateral or debts excepted from discharge): $ 195368.73.

({d., Ex. F). A few days later, on February 28, 2013, the court closed the case. (/d, Ex. A).

As the docket history from the bankruptcy action demonstrates, Mr. Hawk was well
aware of this action when he sought bankruptcy protection on October 9, 2006, having filed his
application for prelitigation screening panel hearing on this action on May 24, 2006. Despite this
fact, Mr. Hawk failed to list this action on their bankruptcy asset schedules nor was the claim
dealt with during the pendency of the bankruptcy proceedings. Then, only after Defendants
successfully got the stay lifted and moved to dismiss this action, did Mr. Hawk determine his
need to have this matter dealt with by the bankruptcy court, resulting in nearly three years of
additional delay due to his failure to prosecute both this matter and the bankruptcy matter. This
period of inaction without justification constitutes grounds for dismissal under Rule 40(c).

The same rationale applies to those claims raised by Mr. Strong. In fact, the argument in

MEMORANDUM IN SUPPORT OF DEFENDANTS’ RENEWED MOTION TO DISMISS, OR
ALTERNATIVELY, MOTION FOR SUMMARY JUDGMENT — 14

689



favor of dismissing Mr. Strong’s claims is even more compelling because he was not a party to
the bankruptcy action and could have proceeded to prosecute his claims against Defendants in
Mr. Hawk’s absence. As the plain language of Idaho Rule of Civil Procedure 20(a) provides,
joinder of plaintiffs with similar claims in the same action is permissive, not mandatory. Idaho R.
Civ. P. 20(a) (“All persons may join in one action as plaintiffs if they assert any right to relief
jointly, severally, or in the alternative in respect of or arising out of the same transaction,
occurrence, or series of transactions or occurrences and if any question of law or fact common to
all of them will arise in the action.” (emphasis added)). Here, Mr. Strong has failed to prosecute
his claim for nearly eight years based solely on a bankruptcy filing by a coplaintiff whose claims
need not have been joined with his own. There is no good cause for this inaction. In fact,
Defendants requested that Mr. Strong agree to bifurcate his claims from those of Mr. Hawk, even
going so far as to provide a stipulation to bifurcate, but received no response from Plaintiffs’
counsel. (Third Scanlan Aff., 9 18, Ex. K).

For these reasons, the claims of both Plaintiffs should be dismissed pursuant to Rule
40(c).

D. Plaintiffs’ claims against Defendants should be dismissed pursuant to Rule 41(b).

For all of the reasons discussed in Part III.B, supra, for Plaintiffs’ claims to be dismissed
on the basis of their unjustified inaction in this matter, so too should their claims be dismissed
pursuant to Rule 41(b). Under Rule 41(b), “a defendant may move for dismissal of an action or
of any claim against the defendant” “[f]or failure of the plaintiff to prosecute or to comply with
these rules or any order of court.” Idaho R. Civ. P. 41(b). In determining whether an action
should be dismissed for failure to prosecute “the district court must consider [1] the length of

delay caused by the failure to prosecute, [2] the justification, if any, for such delay, and [3] the
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extent of any resultant prejudice.” Gerstner v. Wash. Power Co., 122 Idaho 673, 677, 837 P.2d
799, 803 (1992). “The emphasis of the court’s analysis should be on the prejudice to the
defendant and not on the length of the delay per se.” Id. “Prejudice must consist of more than
general concerns about the passage of time and its effect on the memories of witnesses and the
ability to prepare a case. There must be actual, demonstrated prejudice to the moving party.” Jd
“The movant must demonstrate prejudice by actual instances of his or her inability to adequately
and effectively prepare the case, occasioned by the non-movant's lack of prosecution.” Id. at 678,
837 P.2d at 804.

Defendants have been prejudiced, and will continue to be prejudiced if forced to proceed
with defense of this action due the undue amount of time this matter has been pending and their
inability to conduct discovery due to Mr. Hawk’s invocation of the bankruptcy stay and Mr.
Strong’s unexplained failure to proceed with his claim in Mr. Hawk’s absence. If this matter
proceeds, Defendants will now be forced, ten years after the date of alleged injury, to engage in
fact discovery, querying witnesses and records custodians whose memory of the events
underlying this claim has been eroded by the passage of time. Further, as indicated in the
previously filed affidavit of Dr. Murphy, one of the treating CRNAs for Mr. Hawk, Robert Haig,
passed away on June 11, 2009, robbing Defendants of a key witness due to Plaintiffs’ inaction.
(Aff. of Marcus E. Murphy, M.D., Oct. 4, 2010, Y 4-6). Also, another of the treating CRNAs,
Mary Waid, retired prior to 2010. (Second Scanlan Aff., § 13). Her whereabouts are currently
unknown. (/d.). Another of the treating CRNAs, Christian Schmalz, left the State of Idaho and
relocated to Washington. (/d.). For these reasons, as well as those set forth in Defendants’

previously filed memorandum in support of motion to dismiss for failure to prosecute, all claims
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asserted by Plaintiffs' should be dismissed pursuant to IRCP 41(b).

E. Plaintiffs’ claims against Defendant Intermountain Anesthesia are barred by the
applicable statute of limitations.

Defendants’ discussion of the reasons for dismissal of the claims against Intermountain
Anesthesia on the basis of the applicable statute of limitations is fully set forth in their previously
filed Memorandum in Support of Motion to Dismiss or, Alternatively, Motion for Summary
Judgment, pp. 8-11 (June 29, 2010), and their Reply fo Plaintiffs’ Response to Defendants’
Motion to Dismiss or, Alternatively, Motion for Summary Judgment, pp. 3-9 (Oct. 25, 2010).
Defendants, however, felt it necessary to bring a recent decision from this Court on this very
issue to the Court’s attention.

In Woodington v. Eastern Idaho Health Services, Inc., Bonneville County Case No. CV-
2010-2258 (Idaho Dist. Ct. May 1, 2013), Judge Dane Watkins dismissed claims against
Defendant Intermountain Anesthesia and a CRNA employed by Intermountain Anesthesia based
upon the Plaintiffs’ failure to timely file claims against Intermountain Anesthesia. (Third Scanlan
Aff., Ex. J). In that matter, Judge Watkins found that the applicable two-year statute of
limitations for medical malpractice claims, set forth in Idaho Code § 5-219(4), is tolled by the
provisions of Idaho Code § 6-1005. (/d., Ex. ., p. 9). Judge Watkins also found, however, that he
tolling provisions of § 6-1005 only apply to claims against parties against whom a claim was
filed before the prelitigation screening panel. (/d., Ex. J., pp. 9-10). In Woodington, the plaintiffs
did not assert a claim against Intermountain Anesthesia before the prelitigation screening panel.
(Id.). As aresult, Judge Watkins found that the claims against Intermountain Anesthesia were not

tolled by § 6-1005, meaning that although the claims asserted against the defendants that were

1 Furthermore, although Mr. Strong was not a party to the bankruptcy proceeding that engendered much of

the delay in this matter, his claims were subject to similar delay in prosecution afier the bankruptcy court entered
orders that had the practical effect of dissolving the stay.
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before the panel were timely, the claims against Intermountain Anesthesia were barred by Idaho
Code § 5-219(4). (Id.). The same result is warranted in this matter.

In absence of the tolling provided by § 6-1005, the statute of limitations on the Plaintiffs’
claims against Intermountain Anesthesia ran on June 25, 2006. Because Plaintiffs’ Complaint in
this action was not filed until December 20, 2006, Plaintiffs’ claims against Intermountain
Anesthesia are timed barred and should be dismissed.

V.
CONCLUSION

For the foregoing reasons, Defendants respectfully request that their motion be granted
and Plaintiffs’ claims be dismissed with prejudice.
DATED this 10th day of April, 2014.

DUKE SCANLAN & HALL, PLLC

ichard ¥. Hall—Of the Firm
Kevin J. §canlan—Of the Firm

Attorneys for Defendants
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 10th day of April, 2014, I caused to be served a true
copy of the foregoing document by the method indicated below, and addressed to each of the
following:

Lowell N. Hawkes d U.S. Mail, Postage Prepaid
Ryan S. Lewis [ ] Hand Delivered

Lowell N. Hawkes, Chartered [ ] Overnight Mail

1322 East Center [ ] Telecopy

Pocatello, ID 83201
Facsimile (208) 235-4200

Kevid J. Sc@nv

MEMORANDUM IN SUPPORT OF DEFENDANTS’ RENEWED MOTION TO DISMISS, OR ; 8 9 4
ALTERNATIVELY, MOTION FOR SUMMARY JUDGMENT — 19



Richard E. Hall
ISB #1253; reh@dukescanlan.com

Kevin J. Scanlan
ISB #5521; kjs@dukescanlan.com

DUKE SCANLAN & HALL, PLLC
1087 W. River St, Ste. 300

P.O. Box 7387

Boise, Idaho 83707

Telephone:  (208) 342-3310
Facsimile: (208) 3‘42-)3‘»@?9" d

ViClient Files\26:26-001 Hawk v StrongiPLEAD!

Attorneys for Defendants

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

THOMAS L. STRONG, and BRIAN K.

HAWK,
Plaintiffs,

VS.

INTERMOUNTAIN ANESTHESIA, P.A. and

MARCUS E. MURPHY, M.D.,

Defendants,

COME NOW Defendants Intermountain Anesthesia, P.A. and Marcus E. Murphy, M.D.,
through their counsel of record, Duke Scanlan & Hall, PLLC, and pursuant to Idaho Rules of
Civil Procedure 40(c), 41(b) and 56, renew their previously filed Motion to Dismiss, or
Alternatively, Motion for Summary Judgment.

This motion is supported by the pleadings, records, and affidavits on file in this matter,

Defendants’ June 29, 2010, Motion to Dismiss for Failure to Prosecute, or Alternatively, Motion

Case No. CV 06-7149

DEFENDANTS’ RENEWED
MOTION TO DISMISS, OR
ALTERNATIVELY, MOTION FOR
SUMMARY JUDGMENT

for Summary Judgment and supporting documents, and the supporting memorandum and

DEFENDANTS’ RENEWED MOTION TO DISMISS, OR ALTERNATIVELY, MOTION FOR
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affidavit filed concurrently herewith.
ORAL ARGUMENT IS REQUESTED.
DATED this 10th day of April, 2014,

DUKE SCANLAN & HALL, PLLC

Iilch all—Of the Firm
Kevini J. Sc n—Of the Firm
Attorneys for Defendants

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 10th day of April, 2014, I caused to be served a true
copy of the foregoing document by the method indicated below, and addressed to each of the

following:

Lowell N. Hawkes BJ U.S. Mail, Postage Prepaid
Ryan S. Lewis [ ] Hand Delivered

Lowell N. Hawkes, Chartered [ ] Overnight Mail

1322 East Center [ ] Telecopy

Pocatello, ID 83201
Facsimile (208) 235-4200

Keyn J./Stanlan T
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Richard E. Hall
ISB #1253; reh(@dukescanlan.com

Kevin J. Scanlan
ISB #5521; kist@dukescanlan.com

DUKE SCANLAN & HALL, PLLC
1087 W. River St, Ste. 300

P.O. Box 7387

Boise, Idaho 83707

Telephone:  (208) 342-3310
Facsimile: (208) 342-3299

ViClient Files\26126-001 Hawk v Strong\PLEADINGS\Renew-Dismiss-M§1-Defendants-KI§ Aff.doc

Attorneys for Defendants

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

THOMAS L. STRONG, and BRIAN K.

HAWK, Case No. CV 06-7149
Plaintiffs, AFFIDAVIT OF KEVIN J. SCANLAN
IN SUPPORT OF DEFENDANTS’
VS, RENEWED MOTION OR,
ALTERNATIVELY, MOTION
INTERMOUNTAIN ANESTHESIA, P.A. and SUMMARY JUDGMENT
MARCUS E. MURPHY, M.D.,
Defendants.
STATE OF IDAHO )
) ss.
County of Ada )

Kevin J. Scanlan, being first duly sworn upon oath, deposes and states:

1. I am an attorney licensed to practice in the State of Idaho, and am an attorney of
record for Defendant Intermountain Anesthesia, P.A. and Marcus R. Murphy, M.D. in the above-
referenced matter.

2. I make this Affidavit on my personal knowledge and belief of the matters stated
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herein.

3. Attached hereto as Exhibit A is a true and correct copy of a March 3, 2013, Order
Approving Trustee’s Report of No Distribution and Closing Case from District of Idaho
Bankruptcy Court Case No. 06-40526-JDP.

4. Attached hereto as Exhibit B is a true and correct copy of a February 28, 2013,
Order Approving Trustee’s Report of No Distribution and Closing Case from District of Idaho
Bankruptcy Court Case No. 06-40526-JDP.

5. Attached hereto as Exhibit C is a true and correct copy of Mr. Hawk’s October
22,2012, Response to Motion for Turnover filed in District of Idaho Bankruptcy Court Case No.
06-40526-JDP.

6. Attached hereto as Exhibit D is a true and correct copy of an October 11, 2012,
Motion for Turnover filed by the Chapter 7 Trustee in District of Idaho Bankruptcy Court Case
No. 06-40526-JDP.

7. Attached hereto as Exhibit E 1is a true and correct copy of an October 27, 2010,
Verified Application to Reopen Chapter 7 Case and supporting affidavit filed by Mr. Hawk in
District of Idaho Bankruptcy Court Case No. 06-40526-JDP.

8. Attached hereto as Exhibit F is a true and correct copy of the docket history from
District of Idaho Bankruptcy Court Case No. 06-40526-JDP.

9. Attached hereto as Exhibit G is a true and correct copy of the transcript of the
hearing held before this Court on September 7, 2010.

10. Attached hereto as Exhibit H is a true and correct copy of the transcript of the
hearing held before this Court on November 1, 2010.

1. Attached hereto as Exhibit I is a true and correct copy of a May 15, 2008, Order
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Approving Trustee’s Supplemental Report, Discharging Trustee and Closing the Estate entered
in District of Idaho Bankruptcy Court Case No. 06-40526-JDP.

12. Attached hereto as Exhibit J is a true and correct copy of a Memorandum
Decision and Order Re: Motion to Strike and Motions for Summary Judgment entered by the
Hon. Dane Watkins in Woodington, et al. v. Weber, et al., Bonneville County Case No. CV-
2010-2258.

13. Plaintiffs’ counsel has not contacted me or taken any other action to prosecute this
litigation of which I am aware since the March 3, 2013, Order Approving Trustee’s Report of No

Distribution and Closing Case was issued.

14. It has now been nearly ten years since the injuries at issue in this action allegedly
occurred.
15. It has now been nearly eight years since the prelitigation screening panel issued

its report and recommendation concerning this matter.

16.  Defendants were not able to depose cither Plaintiff or their witnesses prior to the
stay.

17. Defendants were unable to conduct any discovery prior to the stay.

18.  Attached hereto as Exhibit K is a true and correct copy of a February 2, 2007,
letter to Plaintiffs’ counsel, along with a proposed stipulation to bifurcate Mr. Hawk’s and Mr.
Strong’s claims. I received no response to this communication from Plaintiffs’ counsel.

FURTHER YOUR AFFIANT SAYETH NAUGHT.

AFFIDAVIT OF KEVIN J. SCANLAN IN SUPPORT OF DEFENDANTS’ RENEWED MOTION TO
DISMISS OR, ALTERNATIVELY, MOTION FOR SUMMARY JUDGMENT -3
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SUBSCRIBED and SWORN to before me thig 10th day of April, 2014.

a8gREn
s““‘;:‘ LY‘;:Z,;;"#,

Sy S, 2% ) Joe L
Rl ANCEY b hgree—"
I 4 ):y % % 2 Notafy PubHc for Idaho
£ 3 % \o\ v& 3% - Residing in Boise
A% 6’{ s § My commission expires: 9/6/ 1§
S @Oe‘% i T (})0:) §

‘e, e ."‘ocu". 'S'

':,' IDAHO * “x"
et CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 10th day of April, 2014, I caused to be served a true

copy of the foregoing document by the method indicated below, and addressed to each of the
following:

Lowell N. Hawkes ¥ U.S. Mail, Postage Prepaid

Ryan S. Lewis [] Hand Delivered
Lowell N. Hawkes, Chartered [ ] Overnight Mail
1322 East Center

[ ] Telecopy
Pocatello, ID 83201

Facsimile (208) 235-4200

Ao St
Kew;? . Scaﬁx

AFFIDAVIT OF KEVIN J. SCANLAN IN SUPPORT OF DEFENDANTS’ RENEWED MOTION TO P?O 0
DISMISS OR, ALTERNATIVELY, MOTION FOR SUMMARY JUDGMENT - 4 :
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Filed 03/03/13 Entered 03/03/~ _3:07:21 Desc Imaged

Certificate of Notice Page 10of 3
UNITED STATES BANKRUPTCY COURT

Case 06-40526-JDP D
DISTRICT OF IDAHO

InRe:

Brian K Hawk Case Number:  06-40526-JDP

1185 Spruce St
Pocatello, ID 83201

Security No.: _
mployer's Tax 1.D. No.:

Debtor

Chapter Number: 7

Mary Ellen Hawk
1185 Spruce St
Pocatello, ID 83201

Security No.: _
mployer's Tax 1.D. No.:

Joint Debtor

e s et st N "t e s st s s st s s st s st "o e’ st e s’

ORDER APPROVING TRUSTEE'S REPORT OF NO DISTRIBUTION AND CLOSING CASE

IT APPEARING to the Court that the Trustee in this case has filed a report of no distribution and the Trustee has
performed all duties required in the administration of this estate;

IT IS ORDERED that the report is APPROVED, the Trustee is DISCHARGED from and relieved of the trust; the
surety or sureties thereon are released from further liability thereunder, except any Hability which may have occurred
during the time such bond was in effect and the case is CLOSED.

AUDIT NOTICE: If prior to the receipt of this notice, the Bankruptcy Trustee took possession of any money, checks
or other property and that property has not been returned to you, please contact the U.S. Trustee at (208) 334~1300.

Elizabeth A Smith
Dated: 2/28/13 Clerk, U.S. Bankruptcy Court
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.9 Filed 03/03/13 Entered 03/03

Certificate of Notice Page 2 of 3
United States Bankruptcy Court
District of Idaho

Case 06-40526-JDP D 3:07:21 Desc Imaged

In re: Case No. 06-40526~JDP
Brian K Hawk Chapter 7
Mary Ellen Hawk
Debtors
CERTIFICATE OF NOTICE
District/off: 0976-4 User: csomsen Page 1 of 2 Date Rcvd: Mar 01, 2013
Form ID: oclose? Total Noticed: 1

Notice by first class mail was sent to the following persons/entities by the Bankruptcy Noticing Center on
Max 03, 2013.
db/idb +Brian K Hawk, Mary Ellen Hawk, 1185 Spruce St, Pocatello, ID 83201-3927

Notice by electronic transmission was sent to the following perscns/entities by the Bankruptcy Noticing Center.
NONE . TOTAL: 0

*rdkk BYPASSED RECIPIENTS ***#%x
NONE . TOTAL: O

Addresses marked '+’ were corrected by inserting the ZIP or replacing an incorrect ZIP.
USPS regulations require that automation-compatible mail display the correct ZIP,

1, Joseph Speetjens, declare under the penalty of perjury that I have sent the attached document to the above listed entities in the manner
shown, and prepared the Certificate of Notice and that it is true and correct to the best of my information and belief.

Meeting of Creditor Notices only (Official Form 9): Pursuant to Fed. R. Bank. P. 2002(a)(1), a notice containing the complete Social Security

Number (SSN) of the debtor(s) was furnished to all partieslisted. This official court copy contains the redacted SSN as required by the
bankruptcy rules and the Judiciary’s privacy policies.

Date: Mar 03, 2013 Signature:

N

7

N

3.




9 Filed 03/03/13 Entered 03/03/ 23:07:21 Desc Imaged

Case 06-40526-JDP D
Certificate of Notice Page 3 of 3

Digtrict/eff: 0976-4 User: csomsen Page 2 of 2 Date Rcvd: Mar 01, 2013

Form ID: oclose? Total Noticed: 1

The following persons/entities were sent notice through the court’s CM/ECF electronic mail (Email)

system on February 28, 2013 at the address(es) listed below:
Craig R Jorgensen on behalf of Debtor Brian Hawk biggunlaw@cableone.net,

info.jorgensenlaw@gmall.com
David Wayne Newman on behalf of U.S. Trustee US Trustee ustp.regionl8.bs.ecfeusdoj.gov
Mary P Kimmel on behalf of U.sS. Trustee US Trustee ustp.regionl8.bs.ecfeusdoj.gov

R Sam Hopkins awilliams@gwestoffice.net, shopkinse@ecf.epigsystems.com

US Trustee ustp.regionls.bs.ecfeusdo].gov
TOTAL: &
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J8:53:34 Desc Order

7/ Filed 02/28/13 Entered 02/2
Closing Ch.7 Page 1 of 1
UNITED STATES BANKRUPTCY COURT

Case 06-40526-JDP

DISTRICT OF IDAHO

In Re:

Brian K Hawk Case Number:  06—40526-JDP

1185 Spruce St
Pocatello, ID 83201

Security No.: _
mployer's Tax I.D. No.:

Debtor

Chapter Number: 7

Mary Ellen Hawk
1185 Spruce St
Pocatello, ID 83201

Security No.: _
mployer's Tax L.D. No.:

Joint Debtor

N N s s et s s st s e s v et s sy s s’ s st g’ st s’

ORDER APPROVING TRUSTEE'S REPORT OF NO DISTRIBUTION AND CLOSING CASE

IT APPEARING to the Court that the Trustee in this case has filed a report of no distribution and the Trustee has
performed all duties required in the administration of this estate;

IT IS ORDERED that the report is APPROVED, the Trustee is DISCHARGED from and relieved of the trust; the
surety or sureties thereon are released from further liability thereunder, except any liability which may have occurred
during the time such bond was in effect and the case is CLOSED.

AUDIT NOTICE: If prior to the receipt of this notice, the Bankruptcy Trustee took possession of any money, checks
or other property and that property has not been returned to you, please contact the U.S. Trustee at (208) 334—1300.

Elizabeth A Smith
Dated: 2/28/13 Clerk, U.S. Bankruptey Court
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4 Filed 10/22/12 Entered 10/2 16:21:45 Desc Main

Document  Page 10of 3

Case 06-40526-JDP

Lowell N. Hawkes (ISB #1852)
LOWELL N. HAWKES, CHARTERED
1322 East Center

Pocatello, Idaho 83201

Telephene: (208) 235-1600

FAX: (208)235-4200

Attorneys for Hawk

IN THE UNITED STATES BANKRUPTCY COURT

DISTRICT OF IDAHO
The Honorable Jim D. Pappas

In Re:
Case No. CV-06-40526-JDP
BRIAN K. HAWK and Chapter 7
MARY ELLEN HAWK,
RESPONSE OF MALPRACTICE
Debtors. CLAIM COUNSEL TO

TRUSTEE’S MOTION FOR
TURNOVER
OF PROPERTY & RECORDS

Counsél of record in the pending medical malpractice proceedings in
Bonneville County responds to the Trustee’s Motion of October 11, 2012 as follows:

1. Ofrecord in this case is the 4ffidavit of Counsel in Support of Verified
Application to Reopen (Docket #53) dated October 27, 2010.

2. That prior Affidavit makes it clear that at no time have the Debtors or
their counsel ever “refused to surrender” any records or documentation to the Trustee. To

the contrary, the Affidavit explains that this Bankruptcy was originally closed by the

RESPONSE OF MALPRACTICE CLAIM COUNSEL TO TRUSTEE’S MOTION

FOR TURNOVER OF PROPERTY & RECORDS — Page 1
In Re: Brian K. Hawk and Mary Ellenn Hawk
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4 Filed 10/22/12 Entered 10/2 16:21:45 Desc Main

Document  Page 2 of 3

Trustee without notice to medical malpractice counsel and gffer counsel had specifically
mvited and requested a meeting with the Trustee to determine the Trustee’s interest, if
any, in the underlying medical malpractice case.

3. The entirety of the medical malpractice records are available to the
Trustee and his counsel at my office at any time during normal business hours — as they
have always been from the outset.

DATED this 22" day of October, 2012,

RESPONSE OF MALPRACTICE CLAIM COUNSEL TO TRUSTEE’S MOTION
FOR TURNCVER OF PROPERTY & RECORDS — Page 2
In Re: Brian K. Hawk and Mary Ellen Hawk
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16:21:45 Desc Main

4 Filed 10/22/12 Entered 10/2.

Case 06-40526-JDP
Document  Page 3 of 3

CERTIFICATE OF SERVICE

I hereby certify that on the 22™ day of October, 2012 I sent by fax and
electronically filed the foregoing with the Clerk of the Court using the CM/ECF system

which sent a Notice of Electronic Filing or other Notice to the following counsel:

R. Sam Hopkins, Trustee, James A. Spinner

P.O. Box 3014 Service & Spinner

Pocatello, Idaho 83206-FAX 478-7976 1335 E. Center

Email: ID07@ecfcbis.com Pocatello, Idaho 83201
FAX:232-1808

Craig R. Jorgensen Email: spinjim@cableone net

602 S. 5" Avenue

Pocatello, ID 83201

FAX 232-8867

Email: biggunlaw(@cableone.net

o

NI IIA S
WETTTOHAWKES o 7

RESPONSE OF MALPRACTICE CLAIM COUNSEL TO TRUSTEE’S MOTION

FOR TURNOVER OF PROPERTY & RECORDS — Page 3
In Re: Brian K. Hawk and Mary Ellen Hawk 7 0
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3 Filed 10/11/12 Entered 10/1
Document  Page 1 of2

Case 06-40526-JDP

R. Sam Hopkins, Chapter 7 Trustee

ECF email: [D07@ecfcbis.com

Correspondence email: samhopkins@qwestoffice.net
P.O. Box 3014

Pocatello, ID 83206-3014

Telephone: (208) 478-7978

FAX: (208) 478-7976

UNITED STATES BANKRUPTCY COURT

DISTRICT OF IDAHO
In Re:
HAWK, BRIAN K. 3 - CASE NO. 06-40526-JDP
HAWK MARY ELLEN % CHAPTER 7
Debtor(s) §

MOTION FOR TURNOVER OF PROPERTY AND RECORDS
AND OPPORTUNITY TO OBJECT AND FOR A HEARING

Desc Main

Notice of Trustee’s Motion for Turnover of Property and Records
and Opportunity to Object and for a Hearing

No Objection. The Court may consider this request for an order without further notice or hearing
unless a party in interest files an objection within twenty-one (21) days of the date of this notice.

If an objection is not filed within the time permitted, the Court may consider that there is no
opposition to the granting of the requested relief and may grant the relief without further notice
or hearing.

Objection. Any objection shall set out the legal and/or factual basis for the objection. A copy of
the objection shall be served on the movant.

Hearing on Objection. The objecting party shall also contact the court’s calendar clerk to
schedule a hearing on the objection and file a separate notice of hearing.

COMES NOW, The Trustee, R. Sam Hopkins, in the above-entitled matter and moves
this Court pursuant to 11 USC §§ 542 and 521(a)(4), for an order directing the Debtor(s) to
surrender the following property and records, to-wit:

1. A copy of all documents, the current status and an estimated value of the claim
against Intermountain Anesthesia PP, Marcus E. ; Murphy, and his insurers.

The Trustee makes said motion upon the grounds and for the reasons that said property is
property of the bankruptcy estate and the Debtor(s) have wrongfully refused to surrender the
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14:31:02 Desc Main

53 Filed 10/11/12 Entered 10/1

Case 06-40526-JDP
Document  Page 2 of 2

same to the Trustee. You are hereby notified that the Trustee has requested an Order compelling
the turnover of the property or recorded information listed in the above motion.

Dated this: October 11, 2012

/s/ R. Sam Hopkins
R. Sam Hopkins, Trustee

CERTIFICATE OF MAILING

I hereby certify that on Thursday, October 11, 2012, 1 electronically filed the foregoing with the
Clerk of the Court using the CM/ECF system, which sent a Notice of Electronic Filing to the
individuals with the term "ECF" noted next to their name. I further certify that, on the same
date, I have mailed by United States Postal Service the foregoing document to the following non-
EM/ECF Registered Participant(s) listed below.

U.S. Trustee, ECF
Brian and Mary Hawk 1185 Spruce St. Pocatello, ID
Craig R. Jorgensen, ECF

By: /s/Jessica Jackman
Jessica Jackman
Case Administrator
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44 Fited 10/27/10  Entered 10/

Case 06-40526-JDP d
Document Page 10of2

Lowell N, Hawkes (ISB #1852)
LOWELL N. HAWKES, CHARTERED
1322 East Center

Pocatello, Idaho 83201

Telephone: (208) 235-1600

FAX: (208) 235-4200

Attorneys for Debtors Hawk

IN THE UNITED STATES BANKRUPTCY COURT

DISTRICT OF IDAHO
The Honorable Jim D. Pappas

APPLICATION TO REOPEN

In Re: )
) Case No. CV-06-40526-JDP
BRIAN K. HAWK and ; Chapter 7
MARY ELLEN HAWK, )
) VERIFIED
Debtors. )
)
)
)

Pursuant to Rule 5010, Debtors move the Court to reopen this case for
purposes of resolving with the Trustee an issue of an unscheduled potential asset not dealt
with in the prior proceedings. Specifically, Debtors move the Court to reopen for the
purpose of resolving with the Trustee all issues relative to either abandonment or
assertion of a claim to any interest in the Debtors” medical malpractice case, Bonneville
County, Case No. CV-06-7149, captioned as Tom L. Strong and Brian K. Hawk vs.

- Intermountain Anesthesia, P.A. and Marcus E. Murphy, M.D..

VERIFIED APPLICATION TO REOPEN — Page 1
In Re: Brian K. Hawk and Mary Ellen Hawk




44 Filed 10/27/10  Entered 1

Case 06-40526-JDP
; Document Page 20of 2

This Application is supported by the Affidavit of State Court litigation
Counsel filed herewith.
DATED this 27" day of October, 2010.

LOWELL N. HAWKES, CHARTERED

/’-——"‘i

Lﬂﬁi

LOWELL N. HAWKES

SUBSCRIBED AND SWORN TO before me October 27, 2010.

iy,

\\\\\ = %'(i b .:19/‘/4@"/ %,
5 %’(@E%L} z >§:¥~—=—""
N L e E 'NOTARY\PUBLICOR 1
ETN U@ e s § Residing at Pocatello

%, A, EOF! g?\ \@Q My Commission expires April 21, 2015

CERTIFICATE OF SERVICE

I cextify that on this 27" day of October, 2010 I faxed a copy of the
foregoing to R. Sam Hopkins, Trustee, P.O. Box 3014, Pocatello, Idaho 83206-5014;
FAX 478-7976; and Hand Delivered a copy to Craig R. Jorgensen, 920 E. Clark,
Pocatello, Idaho 83205-4904; and James A. Spinner of Service & Spinner, 1335 E.

Center, Pocatello, Idaho 83201.

LOWELL N. HAWKES

VERIFIED APPLICATION TO REOPEN — Page 2
In Re: Brian K. Hawk and Mary Ellen Hawk ; 7 1 G
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Case 06-40526-4DF oc 44-1  Filed 10/27/10 Entered 10/27/10 16:02:07 Desc
Affidavit Supporting Verified Application to Reopen Page 1 of4

Lowell N. Hawkes (1SB #1852)
LOWELL N. HAWKES, CHARTERED
1322 East Center

Pocatello, Idaho 83201

Telephone: (208) 235-1600

FAX: (208)235-4200

Attorneys for Debtors Hawk

IN THE UNITED STATES BANKRUPTCY COURT
DISTRICT OF IDAHO

The Honorable Jim D. Pappas

In Re: ) : :
) Case No. CV-06-40526-JDP
BRIAN K. HAWK and % Chapter 7
MARY ELLEN HAWK, )
) AFFIDAVIT OF COUNSEL
Debtors. ; IN SUPPORT OF VERIFIED
)  APPLICATION TO REOPEN
)
)
STATE OF IDAHO )

1SS
BANNOCK COUNTY )

LOWELL N. HAWKES, being first duly sworn states as follows:

1. 1 make this Affidavit on personal and professional knowledge.

2. On October 9, 2006 Debtors filed a Chapter 7 Bankxuptcy through
counsel of record Craig Jorgensen. Prior to the filing of that Bankruptcy I had

represented Debtor Brian Hawk in a medical malpractice case through Prelitigation

AFFIDAVIT OF COUNSEL IN SUPPORT OF

VERIFIED APPLICATION TO REOPEN — Page 1
In Re: Brian K. Hawk and Mary Ellen Hawk ‘ @? 1 7




Case 06-40526-4DP c 44-1 Filed 10/27/1 Entered 10/27/1
Affidavit Supporting Verified Application to Reopen Page

0 16:02:07 Desc
2

of 4

Screening Panel proceedings asserting anesthesia medical negligence on June 26, 2004 at
the EIRMC in Idaho Falls. Following Prelitigation proceeding that claim was filed as
Bonneville County Case No. CV-06-7149, captioned Tom L. Strong and Brian K. Hawk
vs. Intermountain Anesthesia, P.A. and Marcus E. Murphy, M.D..

3. When I became aware of the Bankruptcy filing I notified the Bonneville
County, Seventh Judicial District, State Court Judge, the Honorable Jon J. Shindurling,
and a stay on the state court proceedings was put into effect. However, Defense counsel
in the State case filed Motions seeking to dispose of the case after I had given actual
notice to them of the statutory automatic stay in 11 U.S.C. § 362.

4. During the early pendency of these bankruptcy proceedings there was
some exchange of correspondence and information from my office to Trustee Hopkins
that ending with my request for a meeting with the Trustee to try and resolve any issues
relative to any claim by the Trustee to the malpractice claim as an asset of the

‘bankruptcy. However, the Bankruptcy was closed without addressing that issue or any
formal abandonment to the Debtors of any claim to the malpractice damages case.

5. I'subsequenily learned that the malpractice damages claim had not been
formally scheduléd on the schedule filed with this Bankruptc_y Courﬁ.

6. Recently Defense counsei in the malpractice case moved the Court to
vacate the State Court Stay and to reopen the State case and dismiss and dispose of the

malpractice claims. Because of the uncertain position I had been placed in without either

AFFIDAVIT OF COUNSEL IN SUPPORT OF
VERIFIED APPLICATION TO REOPEN — Page 2
In Re: Brian K. Hawk and Mary Ellen Hawk 17 l 8




Case 06-40526-JDP 44-1  Filed 10/27/10  Entered 10

Affidavit Supporting Verified Application to Reopen

an abandonment of the malpractice claim back to the Debtors or this Bankmptcy Court’s
authority to proceed with that claim, I asked for and received until Monday, November
1* as a deadline to resolve the uncertainty issuc with the Federal Bankruptey Court.

7. Since then, and relative to that November 1 deadline, | have conferred
with both Craig Jorgensen, the Debtors” bankruptcy counsel of record, and attorney Jim
Spinner, who has been attorney for Trustee Hopkins in multiple bankruptcy proceedings,
and have been advised by both that the proper procedure is to reopen the bankruptcy to
formally resolve the issue. In followup, I was advised this momming by attorney Jim
Spinner that he had spoken with Trustee Hopkins whose desire and request was that the
Debtors reopen the case as he does not desire to be the initiating party but will become
involved after the case is reopened.

8. Therefore I respectfully request that this bankruptcy case be reopened to
resolve the malpractice claim issue so Debtors and myself are not in the position of
jeopardy that could arise from any later assertion by the Trustee that either myself or
Debtors asserted acts of ownership or rights over an unscheduled asset or that I acted
without property authority.

DATED this 27 day of October, 2010.

Y\N»( /L// ﬂ 2 & /?——;/2.
OWELL N.HAWKES |

pi §

AFFIDAVIT OF COUNSEL IN SUPPORT OF
VERIFIED APPLICATION TO REOPEN — Page 3 r? 1 9
) In Re: Brian K. Hawk and Mary Ellen Hawk




Case 06-40526-JdDF oc 44-1  Fited 106/27/10 Entered 1 /10 16:02:07 Desc
Affidavit Supporting Verified Application to Reopen Page 4 of 4

SUBSCRIBED AND SWORN TO before me October 27, 2010.

g,

&“‘é’ﬁ%{ Al e

§E 1%

R e /N NOTARY @BLIC FOR IDARO.
s L0 £ Residing at*Pocatello i

%, oo L@ S © My Commission expires April 21, 2015
///4, e ene ?\ \\'\\

CERTIFICATE OF SERVICE

I certify that on this 27" day of October, 2010 I faxed a copy of the
foregoing to R. Sam Hopkins, Trustee, P.O. Box 30 14, Pocatello, Idaho 83206-3014;
FAX 478-7976; and Hand Delivered a copy to Craig R. Jorgensen, 920 E. Clark,
Pocatello, Idaho 83205-4904; and »James A. Spinner of Service & Spinner, 1335 E.

Ceunter, Pocatello, Idaho 83201.

LOWELL N. HAWKES

AFFIDAVIT OF COUNSEL IN SUPPORT OF
VERIFIED APPLICATION TO REOPEN — Page 4
In Re: Brian K. Hawk and Mary Ellen Hawk 7 2 O
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4/2/2014

CM/ECF LIVE - U.S. Bankruptcy Court

U.S. Bankruptcy Court
District of Idaho [LIVE] (Pocatello)
Bankruptcy Petition #: 06-40526-JDP

Assigned to: Jim D Pappas
Chapter 7

Voluntary

No asset

Debtor disposition: Standard Discharge
Joint debtor disposition: Standard Discharge

Debtor

Brian K Hawk
1185 Spruce St
Pocatello, ID 83201
BANNOCK-ID

N

Joint Debtor
Mary Ellen Hawk
1185 Spruce St
Pocatello, ID 83201
BANNOCK-ID

__aand

Trustee

R Sam Hopkins
POB 3014
Pocatello, ID 83206
208-478-7978

U.S. Trustee

Joint debtor discharged:

Deadline for objecting to discharge:
Deadline for financial mgmt. course.

CLOSED

Date filed:

Date reopened:
Date terminated.:
Debtor discharged:

10/09/2006
10/29/2010
02/28/2013
04/23/2007
04/23/2007
11/15/2006
01/16/2007
01/02/2007

341 meeting:

represented by Lowell N Hawkes

1322 E Ctr

Pocatello, ID 83201

(208) 235-1600

Email: Inhchartered(@yahoo.com
TERMINATED: 12/12/2012

Craig R Jorgensen

POB 4904

Pocatello, ID 83205-4904

(208) 237-4100

Fax : (208)232-8867

Email: info.jorgensenlaw(@ gmail.com

represented by Lowell N Hawkes

(See above for address)
TERMINATED: 12/12/2012

Craig R Jorgensen
(See above for address)

represented by Mary P Kimmel

file:/INV-/Client%20F i1es/26/26-001%20H e 20v% 20Strong /Bankruptey% 20EC F/Docket % 20Report. him
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41212014
US Trustee
Washington Group Central Plaza
720 Park Blvd, Ste 220
Boise, ID 83712
208-334-1300

CM/ECF LIVE - U.S. Bankruptcy Court

CE OF THE US TRUSTEE US

DEPT

720 Park Blvd., Ste. 220

Boise, ID 83712

(208) 334-1300

Email: ustp.regionl 8.bs.ecflwusdoj. gov

David Wayne Newman

OFFICE OF THE US TRUSTEE US
DEPT

720 Park Blvd., Ste. 220

Boise, 1D 83712

(208) 334-1300

Email: ustp.regionl 8 .bs.ecflawusdoi.gov

Filing Date #

Docket Text

(51 pgs)

10/09/2006

Chapter 7 Voluntary Petition . Receipt Number 705650,
Fee Amount $299 Filed by Brian K. Hawk, Mary Ellen
Hawk (Jorgensen, Craig) Modified on 10/11/2006
(Anderson, Clyde).

18]

10/09/2006

Social Security Statement - SEALED Document Filed by
Debtor Brian K. Hawk, Jomt Debtor Mary Ellen Hawk.
(Jorgensen, Craig)

(I pg
10/09/2006 ,

Disclosure of Compensation by Craig R. Jorgensen Filed by
Debtor Brian K. Hawk, Joint Debtor Mary Ellen Hawk.

(Jorgensen, Craig)

(6 pgs)

10/09/2006

Chapter 7 Statement of Current Monthly Income and
Means Test Calculation - Form 22A Filed by Debtor Brian
K. Hawk, Joint Debtor Mary Ellen Hawk. (Jorgensen,
Craig)

(4 pgs)

10/09/2006

Exhibit D- Individual Debtor's Statement of Compliance
with Credit Counseling Requirement Filed by Debtor Brian
K. Hawk, Joint Debtor Mary Ellen Hawk. (Jorgensen,
Craig)

First Meeting of Creditors with 341(a) meeting to be held
on 11/15/2006 at 09:00 AM at Pocatello - US Courthouse
Pocatello. Objections for Discharge due by 01/16/2007.

file//V:/Client%20F iles/26/26-001%20Hawk%20v% 20Strong/Bankruptey% 20ECF/Docket % 20R eport.htm 2010




41272014

CM/ECF LIVE - U.8. Banlcuptcy Court

10/10/2006 (admm, )
1 Set Deficiency Deadlines Credit Counseling Date:
(1 pg 10/25/2006.Employee Income Record Due:10/25/2006.
10/10/2006 (nl, )
Financial Management Deadline: - 341 Meeting Date:
11/15/2006. Financial Management Certificate
10/10/2006 Due:1/2/2007. (nl, )
8
10/10/2006 (1 pg Income Tax Turnover Order (Ch. 7) (nl, )
9 Certificate of Credit Counseling Filed by Debtor Brian K
(2 pgs) Hawk, Joint Debtor Mary Ellen Hawk (RE: related
10/10/2006 document(s)7 Set Deficiency Deadlines). (Jorgensen, Craig)
10 Employee Income Records (SEALED) Filed by Debtor
Brian K Hawk, Joint Debtor Mary Ellen Hawk (RE: related
document(s)7 Set Deficiency Deadlines). (Attachments: 1
10/10/2006 Supplement Joint Debtor paystub) (Jorgensen, Craig)
12 BNC Certificate of Mailing - Ch.7 Income Tax Turnover
10/12/2006 (2 pgs) Order Service Date 10/12/2006. (Admin.)
13 BNC Certificate of Mailing - Deficiency Notice Service
10/12/2006 (2 pgs) Date 10/12/2006. (Admin.)
14 BNC Certificate of Mailing - Meeting of Creditors Service
10/13/2006 (4 pgs) Date 10/13/2006. (Admin.)
15 Amended Schedule[s] B - Amount $40781.16, C,. Filed by
(10 pgs) Debtor Brian K Hawk, Joint Debtor Mary Ellen Hawk.
11/17/2006 (Jorgensen, Craig)
16
11/17/2006 (1 pg 341(a) Meeting Minutes - Debtor Present. (Hopkins, R)
17 Amended Chapter 7 Statement of Current Monthly Income
(7 pgs; 2 docs) and Means Test Calculation - Form 22A Filed by Debtor
Brian K Hawk, Jomt Debtor Mary Ellen Hawk. (Jorgensen,
11/22/2006 Craig)
19 As required by 11 U.S.C. Sec. 704(b)(1)(A), the United
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4/2/2014 . CM/ECF LIVE - U.S. Banleuptcy Court
States Trustee has revi he materials filed by the
debtor(s). Having considered these materials in reference to
the criteria set forthin 11 U.S.C. Sec. 707(b)(2)(A), and,
pursuant to 11 U.S.C. Sec. 704(b)(2), the United States
Trustee has determined that:(1) the debtor's(s') case should
be presumed to be an abuse under section 707(b); and (2)
the product of the debtor's current monthly income,
multiplied by 12, is not less than the requirements specified
m section 704(b)(2)(A) or (B). As required by 11 U.S.C.
Sec. 704(b)(2) the United States Trustee shall, not later than
30 days after the date of this Statement's filing, either file a
motion to dismiss or convert under section 707(b) or file a
statement setting forth the reasons the United States Trustee
does not consider such a motion to be
appropriate.Debtor(s) may rebut the presumption of abuse
only if special circumstances can be demonstrated as set
forthm 11 U.S.C. Sec. 707(b)(2)(B). Filed by U.S. Trustee
US Trustee. (Reynard, Janine)

11/24/2006

18 BNC Certificate of Mailing - Clerk's Notice of Presumed
11/24/2006 (2 pgs) Abuse Service Date 11/24/2006. (Admin.)

20 BNC Certificate of Mailing - Notice of Abuse Service Date
11/30/2006 (2 pgs) 11/30/2006. (Admin.)

21 Reply to (related document(s): 19 UST Statement of

(37 pgs; 2 docs) | Presumed Abuse,,,, filed by U.S. Trustee US Trustee) Filed
by Debtor Brian K Hawk, Joint Debtor Mary Ellen Hawk
(Attachments: 1 Exhibit Child Support Report) (Jorgensen,
Craig) Modified on 12/8/2006 to note the Notary electronic

12/07/2006 signature is missing (drh, ).

22 Objection to Debtor's Claim of Exemptions Filed by Trustee
(2 pgs) R Sam Hopkins. Objection to Claim of Exemption Due:
12/08/2006 1/8/2007. (Hopkins, R)

23 Motion to Dismiss Case For Presumption of Abuse under
(13 pgs; 2 docs) | 707b Filed by U.S. Trustee US Trustee. (Attachments: 1
12/22/2006 Exhibit Debtors' Amended Means Test)(Reynard, Janine)

24 Notice of Requirement to Complete Course in Financial
(1 pg Management - (RE: related document(s) Financial
Management Certificate due) Financial Management
01/08/2007 Certificate due 2/7/2007. (cins, )
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4/2/2014

01/10/2007

CM/ECF LIVE - U.S. Bankruptcy Court

BNC Certificate of Ma Notice of Requirement to
Complete Course in Financial Management. Service Date
01/10/2007. (Admin.)

01/18/2007

26

Order Granting Objection to Debtor's Claim of
Exemption

The trustee m this case required that the Court not allow
certam exemptions claimed by the debtor pursuant to 11
U.S.C. Section 522. Notice of the trustees request was sent
to the debtor and a request for hearing has not been made
within the time period allowed in that notice.

Based upon the foregoing and good cause appearing
therefor, the following exemptions are DISALLOWED to

This Notice of Electronic Filing is the Official ORDER
for this entry. No document is attached.

This document served on debtor at the address of record.

(Related Doc # 22). Signed on 1/18/2007. (cmss, )

01/19/2007

27
(2 pgs; 2 docs)

Financial Management Course Certificate Filed by Debtor
Brian K Hawk, Jomt Debtor Mary Ellen Hawk (RE: related
document(s)24 Notice of Requirement to Complete Course
m Financial Management). (Attachments: 1 Supplement
Jomt Debtor Certificate) (Jorgensen, Craig)

01/19/2007

EpgS)

Supplement to Financial Mgmt Certificates Filed by
Debtor Brian K Hawk, Jomnt Debtor Mary Ellen Hawk (RE:
related document(s)27 Fancial Management Course
Certificate, ). (Jorgensen, Craig)

04/20/2007

—~ 0
O

=

%

e’

Withdrawal U.S. Trustee's Motion to Dismiss Filed by
U.S. Trustee US Trustee (RE: related document(s)23
Motion to Dismiss Case For Presumption of Abuse under
707b Filed by U.S. Trustee US Trustee. (Attachments: # 1
Exhibit Debtors' Amended Means Test)(Reynard, Janine)
filed by U.S. Trustee US Trustee). (Reynard, Janine)
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4/2/2014 CM/ECF LIVE - U.S. Bankruptcy Court
Order Discharging De oned on 4/23/2007 (RE:
04/23/2007 related document(s) 6 Meeting (Chapter 7)). (cms, )
31 BNC Certificate of Mailing - Order of Discharge. Service
04/25/2007 (3 pes) Date 04/25/2007. (Admin.)
32 Trustee's Notice of Assets & Notice to Creditors Filed by
(1 pg Trustee R Sam Hopkins. Claims due by 8/6/2007.Proofs of
05/07/2007 Claim due by 8/6/2007. (Hopkins, R)
33 BNC Certificate of Mailing - Notice of Assets Service Date
05/09/2007 (5 pgs) 05/09/2007. (Admm.)
34
12/20/2007 (22 pgs) Trustee's Final Report and Accounting. (Hopkms, R)
35 Chapter 7 Trustees Notice of Final Accounting and Right to
(1 pg) Object Filed by Trustee R Sam Hopkins. Objections to
12/20/2007 Trustees Report due 1/10/2008. (Hopkins, R)
36 Prior to the filing of the Final Accounting in this case, the
Trustee submitted it to the U.S. Trustee. The U.S. Trustee
has reviewed and approved the Chapter 7 Fial Accounting
in accordance with the January 1999, Amended
Memorandum of Understanding between the Executive
Office of the United States Trustee and the Administrative
Office of the United States Courts.
Ilene Lashinksy, United States Trustee
This is a TEXT ENTRY - No document is attached.
12/20/2007 . (McClendon, Gary)
37 BNC Certificate of Mailing - Notice of Final Accounting
12/22/2007 (3 pes) Service Date 12/22/2007. (Admin.)
38 Order of Distribution for R Sam Hopkins, Trustee Chapter
(2 pgs) 7, Fees awarded: $416.40, Expenses awarded: $45.35;
01/14/2008 Awarded on 1/14/2008 Signed on 1/14/2008. (cms, )
39 Turnover of Funds of Intermountain Gas Co m the amount
01/29/2008 (1pg) of $ 1.63 Filed by Trustee R Sam Hopkins . (cms, )
40 Trustee's Supplemental Final Report. Rule 5009:
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4/2/2014
04/11/2008

CM/ECF LIVE - U.S. Bankruptcy Court

5/11/2008. (Hopkins,

04/17/2008

41

Prior to the filing of the Supplemental Final Accounting, the
Trustee submitted it to the U.S. Trustee. The U.S. Trustee
has reviewed and approved it in accordance with the
January 1999, Amended Memorandum of Understanding
between the Executive Office of the United States Trustee
and the Admmistrative Office of the United States Courts.
The U.S. Trustee has no objection to either the Trustee's
certification that the estate has been fully administered or the
Trustee's request that the case be closed.

Robert D. Miller Jr., United States Trustee
This is a TEXT ENTRY - No document is attached.

. McClendon, Gary)

05/15/2008

42
(1 pg)

Order Approving Trustee's Supplemental Final Report,
Discharging Trustee and Closing the Estate Signed on
5/15/2008. (drh, )

05/17/2008

43
(2 p)

BNC Certificate of Mailing - Order Approving Trustee's
Supplemental Final Report, Closing Case Service Date
05/17/2008. (Admin.)

10/27/2010

44
(6 pgs; 2 docs)

Motion to Reopen Chapter 7 Case . Fee Amount $260
Filed by Debtor Brian K Hawk, Joint Debtor Mary Ellen
Hawk (Attachments: 1 Affidavit Supporting Verified
Application to Reopen) (Hawkes, Lowell)

10/28/2010

45

Receipt of Motion to Reopen Case(06-40526-JDP)
[motion,mreop] ( 260.00) Filing Fee. Receipt number
2863578. Fee amount 260.00. (U.S. Treasury)

10/29/2010

46
(1 pg

Order Grantmg Motion To Reopen Case (Related Doc #
44) Signed on 10/29/2010. (drh)

10/29/2010

47

(I pg)

Notice Appointing R Sam Hopkins as the Trustee in the
Reopened Case. Filed by U.S. Trustee US Trustee.
(Kimmel, Mary)

10/31/2010

48
(3 pgs)

BNC Certificate of Mailing - PDF Document Service Date
10/31/2010. (Admin.)
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4/2/2014

11/03/2010

CM/ECF LIVE - U.S. Bankruptcy Court

BNC Certificate of Mal_ - Notice Appointing Trustee i a
Reopened Case Service Date 11/03/2010. (Admin.)

10/27/2011

Request to the Trustee to provide an update on case status.
Status request due date 11/28/2011. (tw)

11/28/2011

51
(1pg

Status Report Filed by Trustee R Sam Hopkins. (Hopkins,
R)

09/14/2012

52

Request to the Debtor's Attorney to provide an update on
case status. Status request due date 10/14/2012. **This
case was reopened on 10/29/10. Nothing filed since Trustee
appointed on 10/29/10. Please advise. (tw)

10/11/2012

53
(2 pgs)

Motion for Turnover Filed by Trustee R Sam Hopkins
Objections To Motion for Turnover due 11/5/2012.
(Hopkins, R) Modified on 10/12/2012 to show correct due
date (cs).

10/12/2012

Notification by the Clerks Office: correction made on
the date the order is due. No further action is required.
(RE: related document(s)53 Motion for Turnover filed by
Trustee R Sam Hopkins) (cs)

10/22/2012

54
(3 pgs)

Response to (related document(s): 53 Motion for Turnover
filed by Trustee R Sam Hopkins) Filed by Debtor Brian K
Hawk (Hawkes, Lowell)

11/13/2012

55
(1 pg)

Notice of Hearing Filed by Trustee R Sam Hopkins (RE:
related document(s)53 Motion for Turnover Filed by
Trustee R Sam Hopkins Objections To Motion for
Turnover due 11/5/2012.., 54 Response to). Motion to
Turnover Property hearing to be held on 12/11/2012 at
09:00 AM Pocatello - US Courthouse,
Bankruptcy/Magistrate Courtroom for 54 and for 33,
(Hopkins, R)

56

Hearing Held

Appearances: Lowell Hawkes, Counsel for Debtors
Malpractice Claim; R. Sam Hopkins, Trustee

Report of Proceedings: Comments by the Trustee and
Mr. Hawkes, with questions by the Court. After
discussion, the Court GRANTS the motion and orders
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41212014 CM/ECF LIVE - U.S. Bankruptey Court
the Debtors to turn ot y books, records or
information ctc., on condition that the Trustee first
meet with Mr. Hawkes. Trustee to submit an
appropriate order with these conditions. The meeting
is to take place in advance of entry of the order.
Trustee may withdraw the motion at any point. [ESR:
CS]

(RE: related document(s)S3 Motion for Turnover filed by
12/11/2012 Trustee R Sam Hopkins) (drh)

Chapter 7 Trustee's Report of No Distribution: I, R Sam
Hopkins, having been appointed trustee of the estate of the
above-named debtor(s), report that I have neither received
any property nor paid any money on account of this estate;
that I have made a diligent mquiry into the financial affairs of
the debtor(s) and the location of the property belonging to
the estate; and that there is no property available for
distribution from the estate over and above that exempted
by law. Pursuant to Fed R Bank P 5009, I hereby certify
that the estate of the above-named debtor(s) has been fully
admmnistered. I request that I be discharged from any further
duties as trustee. Key information about this case as
reported in schedules filed by the debtor(s) or otherwise
found in the case record: This case was pending for 28
months. Assets Abandoned (without deducting any secured
claims): § 147781.16, Assets Exempt: Not Available,
Claims Scheduled: $ 195368.73, Claims Asserted: Not
Applicable, Clamms scheduled to be discharged without
payment (without deducting the value of collateral or debts
excepted from discharge): § 195368.73. Filed by Trustee R
Sam Hopkins. (Hopkins, R)

02/26/2013
57 Order Approving Trustee's Report of No Distribution and
02/28/2013 (2 pgs; 2 docs) Closing Case (Ch.7) Signed on 2/28/2013. (cs)
58 Court's Certificate of Service re 57 Order Approving
Trustee's Report of No Distribution and Closing Case
(Ch.7)

A notice of entry of the related document has been served
on Registered Participants as reflected by the Notice of
Electronic Filing. A Notice of Entry has also been served by
Frrst Class Mail Addressed to:

730
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4/2/2014

02/28/2013

CM/ECF LIVE - U.8. Bankruptcy Court
Lowell N Hawkes 1324 “tr Pocatello, ID 83201 (RE:
related document(s)S7 Order Approving Trustee's Report
of No Distribution and Closing Case (Ch.7)) (cs)

03/03/2013

59 BNC Certificate of Mailing - Order Approving Trustee's
(3 pgs) Report of No Distribution and Closing Estate (Ch.7) Notice
Date 03/03/2013. (Admin.)

PACER Service Center
Transaction Receipt
06/24/2013 10:37:40

PACER Client
Login: ds8614 Code: 26-001

06-40526-JDP Fil or Ent: filed Doc From:
Description: Docket{iSearch {|0Doc To: 99999999 Term: included

paon: Report ||Criteria:|[Format: html Page counts for

documents: mcluded
Billable 5 Cost: 0.50
Pages:

731
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OCT-25-2018 86:57R FROM:HPL.MA 5288348

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO
IN AND FOR THE COUNTY OF BONNEVILLE

THOMAS L. STRONG and
BRIAN K. HAWK,

Plaintiffs,
vs. Case No. CV-06-7148%

INTERMOUNTAIN ANESTHESIA, P.A.,
and MARCUS E. MURPHY, M.D.,

Defendants.

N M e M M et St s o S Saat” e

DEFENDANTS' MOTION TO DISMISS AND
MOTION FOR SUMMARY JUDGMENT
SEPTEMBER 7, 2010

BEFORE THE HONORABLE JON J. SHINDURLING

Idaho Falls, Bonneville County, Idaho

CoPY

NANCY MARLOW, CSR
Official Court Reportar
605 North Capital Avenue
Idaho Falls, Idaho 83402
TELEPHONE (208) 529~1350 Ex. 113%4
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A PPEARANTCES

FOR THE PLAINTIFFS:

CR THE DEFENDANTS;:

LOWELL N. HAWKES, ESQ.
Lowell N. Hawkes, Chartered
1322 East Center

Pocatello, Idaho 83201

KEVIN J. SCANLAN, ESQ.

Hall, Farley, Oberrecht & Blanton
702 W. Idaho, Suite 700

Post Office Box 1271

Boise, Idaho 83701
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OCT-25-2010 @6:58R FROM:HPL.MAR 5288348 F.s
1 SEPTEMBER 7, 2010 1 bankruptcy, to tell me whether the trustee released
2 2 this case as an asset. So I'm not even totally
3 THE COURT: We will be on the record In Case 3 comfortable being here asserting some claim over this
4 No. CV-06-7148, Strong versus Intermountain 4 case when it was.
& Anesthesla. Present on behalif of the plaintiff is 5 Now Kevin and 1 have talked about it candidly,
& Lowell Hawkes, in the courtroom. Present by telephone | 6 and we both have been a little frustrated trying to
7 on behalf of the defendants is Kevin Scanlan. 7 get information, but I do not have anything that tells
8 This is the time set for hearing with regard to 8 me the trustee released this case without clalm, and
9 the defendants' motion to dismiss for failure to 8 so I had understood that we were here to have a status
10 prosecute or, in the alternative, motion for summary 10 conference and to schedule it, and then hopefully we
11 judgment. 11 can figure that out and see if I even have authority
12 I have received considerable filings from the 12 to act.
13 defendant in that regard. I have not yet received 13 THE COURT: Mr. Scanlan?
14 anything from the plaintiff, 14 MR. SCANLAN: Well, Judge, we filed the motion
15 MR. HAWKES: That's true, Your Honor, My 15 to lift the stay and had an order granted to that
16 understanding is this was a scheduling conference 16 effect. And contemporaneously with that, we filed our
17 today. The mation to lift the stay was, in the 17 motion to dismiss and motion for summary judgment,
18 alternative, with the other. Kevin had filed -- 18 which has been noticed up to be heard today.
19 THE COURT: Well, 1 have signed an order 19 As far as 1 can tell, it's ripe. And, you
20 lifting the stay. 20 know, ultimately, this Is a case that has wallowed for
21 MR. HAWKES: Yes, without a hearing. The 21 over four years since It was originally filed. And if
22 practical problem we have here is that this case was 22 at this point Mr, Hawkes doesn't have -- if Mr. Hawkes
23 In bankruptcy, and so the case is an asset of the 23 doesn't have any basis or authority to proceed in the
24 bankruptcy, and 1 have never been able to get the -- 24 case, I think that it's ripe to be dismissed.
25 either the trustee or Craig Jorgensen, the attorney in 25 And if -- I think that, you know, we have
4 5
1 submitted the documents relative to our position on 1 THE COURT: Well, you gave me an affidavit.
2 the motion to dismiss, as well as, if we needed to get 2 MR. HAWKES: Yeah, advising that, because
3 toit, the motion for summary judgment, but I don't 3 there's not a process whereby something is sent out
4 know that I have anything further to add to the 4 automatically.
5 filings that have been submitted to the Court, 5 THE COURT: Yeah, I understand that.
6 THE COURT: All right. Well, I had anticipated [ MR. HAWKES: And I don't have any beef with
7 we were addressing the summary judgment dismissal 7 Craig Jorgensen, but even Including face-to-face
8 issues today. B efforts, I've said, I need to know, Craig, was this
L I have reviewed the submissions of Mr, Scanlan, 9 case disclosed as an asset? Because it is an asset,
10 and it appears to me, from the PACER report, or the 10 whether disclosed or not.
11 PACER printout, that this matter was discharged and 11 And the way I read the motion, or what my
12 closed by the Bankruptcy Court on May 15, 2008. The |12 understanding was, is we were simply golng to have
13 trustee was dismissed or discharged, so I dan't know 13 some scheduling here today. I don't think just
14 what there is left to -- I mean, it's been two years 14 because a case is dismissed that I suddenly have
15 that the bankruptcy case has been over. 16 authority and ownership of this case.
16 MR. HAWKES: I don't have any probiem with 186 I've seen people -- certalnly read cases where
17 that, Your Honor. This Is a matter of Federal law, 17 people go to jall for not disclosing an asset and
18 This case became an asset, and 1 don’t know whether it |18 treating it as thelr own after a bankruptcy. And
19 was disclosed, If it was disclosed, then the 19 that's my concern here. I don't want to get in that
20 trustee -- 20 box.
21 THE COURT: Well, you asked for the matter to 21 THE COURT: Well, the trustee didn'c conduct
22 be stayed so that the -- 22 any supplemental proceeding.
23 MR, HAWKES: No, I didn't ask. That's Federal 23 MR. HAWKES: No. It's my understanding it got
24 law. It's stayed automatically. I probably gave the 24 dismissed, but if they don't disclose the case as an
25 Court notice of that, but -~ 25 asset on the schedules, then somebody could be in
6 7
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1 serious trouble down the road if somebody pops up and 1 THE COURT: Do you have any problem with that,
2 says, hey, here's an asset that we didn't get to deal 2 Mr. Scanlan?
3 with in the bankruptcy. You go to jail. 3 MR. SCANLAN: Weli, Your Honor, I actually -- [
4 THE COURT: I have now lifted the stay. 4 think that at this point In time that the Court shouid
5 Whether your client's in trouble or not, I don't know, § be in a position to actually make the determination on
& but we're going to proceed. 6 the --
7 MR, HAWKES: That's your call, 7 THE COURT: I understand that. Mr. Hawkes is
8 THE COURT: Yeah, it's my call. 8 saying that he feels llke he is compromised because he
8 MR. HAWKES: It's the Federal overlay that I'm $ doesn't feel like, without confirmation that this
10 concerned about. 10 claim itself has been freed up by the Bankruptcy
11 THE COURT: And I'm sure Jim Pappas will let me {11 Court, that he has authority to proceed, even though I
12  know if I'm out of line, but that's my order, 12 have lifted the stay. ’
13 So where do we go from there? 13 MR. SCANLAN: well, I think that the -- I think
14 MR. HAWKES: Waell, if that's where It is, 1 14 that the materlals that we submitted demonstrates that
15 would request a reasonable amount of time, if I've 15 the asset wasn't disclosed in the bankruptcy, and that
16 got to deal with a summary judgment, to get 16 for that reason judicial estoppel should cause It to
17 authorized, so that the Court, this Court doesn't put 17 be dismissed.
18 me in jeopardy of asserting ownership over an asset 18 But more significantly, we have had more than
19 that I'm making a record here today I am not asserting |19 two years, and I have made efforts for approximately
20 ownership over, in the absence of clear authority 20 a year now to take steps to try to get this thing
21 from the Court that this clalm -- that any claim to 21  moved along, which really shouldn't be my burden; it
22 this case has been released. Give me some reasonable |22 should be the burden of Mr. Hawkes, Mr. Strong's
23 time to -~ 23 attorney.
24 THE COURT: How much do you need? 24 By contacting Lowell Hawkes, apprising him of
25 MR. HAWKES: Give me 60 days, 25 my concemns and trying to push this thing forward,
8 9
1 with nothing occurring as far as anyone either 1 MR, HAWKES: Thank you, Your Honor.
2 involving the bankruptcy trustee, getting -- making an 2
3 effort to reopen the case or doing anything of that 3 (Proceedings Concluded)
4 nature, at this point, we have now got a case that's 4
5 more than four years old, and it's two years post the 5
& closure of the bankruptcy. We've got witnesses who, 6
7 one, we've lost track of and, two, have moved out of 7
8 state outside of our jurisdiction. 8
9 We think at this point that it's appropriate g
16 for the Court to evaluate this case and make a 10
11 determination on the failure to prosecute. 11
12 THE COURT: All right. Weil, I'm going to 12
13 reset the dismissal summary judgment issue for the 1st | 13
14 of November at 9:30. 14
15 I'tl give you that much time, Mr. Hawkes, to 15
16 get a response. That's 60 days roughly. 16
17 MR. HAWKES: COkay. 17
18 THE COURT: And we'll -- this has been lying 18
19 dormant for a long time. Sixty days isn't going to 19
20 hurt anything. I'll give you 60 days to figure out 20
21 where you are. We'li hear this thing at that time, 21
22 9:30, November 1st. 22
23 Al right? 23
24 MR. SCANLAN: Thank you, Judge. 24
25 THE COURT: Ali right. Thank you. 25
10 11

10/24/2010 09:08:49 AM

Page 8to 11 of 11

2 of 2 gheats

737




 DCT-PS-2B18 B6:59A FROM:HPL.MA

or s W N e

O W O M

12
13
14
15
16
17
18
19
20
21
22
23
24
25

5288348

REPORTER'S CERTIFICATE

STATE OF IDAHO )
} ss.
COUNTY OF BONNEVILLE )

I, NANCY MARLOW, Certified Shorthand Reporter
and Notary Public in and for the State of Idaho, do
hereby certify:

That prior to being examined, all witnesses
named in the foregoing proceeding were duly sworn to
testify to the truth and nothing but the truth.

That said proceeding was taken down by me in
shorthand at the time and place therxein named and
thereafter reduced to computerized transcription under
my direction, and that the foregoing transcript
contains a true and verbatim record of said
proceeding and complies with the rules to
the best of my ability and limitations of my computer
software.

I further certify that I have no interest in
the events of this action.

Dated this 24th day of October, 2010.

NANCY MARLOW, CSR, in and
for the State of Idaho
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO
IN AND FOR THE COUNTY OF BONNEVILLE

THOMAS L. STRONG, et al,
Plaintiffs,
vSs. Case No. CV-06-7149

INTERMOUNTAIN ANESTHESIA, P.A.,

R N L NP N NP )

et al,
Defendants.
MOTION TO DISMISS SUMMARY JUDGMENT MOTZION
NOVEMBER 1, 2010
BEFORE THE HONORABLE JON J. SHINDURLING
Idaho Falls, Bonneville County, Idaho
CoPY

NANCY MARLOW, CSR
Official Court Reporter
605 North Capital Avenue
Idaho Falls, Idaho 83402
TELEPHONE (208) 529-1350 Ex. 1194
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FOR THE PLAINTIFF:

FOR THE DEFENDANT:

AP PEARANTCES

LOWELL N. HAWKES, CHARTERED
LOWELL N. HAWKES, ESQ.

1322 East Center Street
Pocatello, Idaho 83201

DUKE SCANLAN & HALL, PLLC
Kevin Scanlan, Esqg.
1087 W. River Street,

Boise, Idaho 83702

Suite 300
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NOVEMBER 1, 2010

THE COURT: We will be on the record then in
Case No. CV-06-7149, entitled Strong versus
Intermountain Anesthesia. Present on behalf of the
plaintiff is Lowell Hawkes. Present on behalf of the
defendant is Kevin Scanlan.

MR. SCANLAN: Yes, Your Honor.

THE COURT: This 1is the time set for hearing
with regard to the motion to dismiss the last motion
for summary judgment. I have received -- well, where
is that bankruptcy notice that was with this? It was
right there on top.

I have received an automatic stay from the
Bankruptcy Court with regard to a Bankruptcy Chapter
VII filed by the Hawks. Different Hawks than --

MR. HAWKES: Hawk.

THE COURT: Hawk.

MR. HAWKES: Brian and Mary Ellen Hawk.

THE COURT: Yes, the Hawks.

MR. HAWKES: Yeah.

THE COURT: I was going to say it's unrelated
to Lowell.

MR. HAWKES: Unrelated.

THE COURT: All right. So does that put us in
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neutral again?

MR. HAWKES: I believe it does, Your Honor.

THE COURT: Mr. Scanlan, did you receive this
order from Judge Pappas?

MR. SCANLAN: We received that notice. sometime
midafternoon on Friday. And I guess what I take from
that notice is that the bankruptcy has been reopened.

THE COURT: Right.

MR. SCANLAN: And I have no other notice other
than Mr. Hawkes' materials that he submitted
indicating that as a result of that the automatic stay
provisions are going to derail this case.

THE COURT: Well, I don't know that it derails
it. It just puts it in kind of limbo for a minute.

Just so that we're clear, I've received a
Notice of Bankruptcy, Notice of Reopening the
Bankruptcy and Automatic Stay signed by Mr. Hawkes,
which was dated 29 October 2010. I have received an
order reopening the estate in bankruptcy and
appointiﬁg trustee signed by Judge Pappas. I have
received the appointment of R. Sam Hopkins as the
trustee dated October 29th. And it would appear that
the stay 1is now again in place. I don't know that we
can do anything about that, except you can approach

the trustee and try to get it set aside so you can
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proceed.

MR. SCANLAN: Well, and I guess the way that
this case has progressed, one thing that I would
encourage the Court to consider is the fact that we
have cother parties to this case.

THE COURT: I understand, but I don't want to
tangle with the Honorable Pappas.

MR. SCANLAN: I'm not suggesting my clients.
I'm suggesting that there is also another plaintiff.

THE COURT: I understand that, but at least a
portion of this now is in the possession of the
trustee as an asset of an estate in bankruptcy. I
have an obligation under Federal law to stay
everything until that's resolved. Now the trustee can
say, I'm not interested in this, or the trustee can
say, I'm going to come in and participate, but the
State Court jurisdiction is now superceded by Federal
jurisdiction, and there is nothing I can do.

MR. SCANLAN: And -~

THE COURT: Unless you want me to sever. And
that request has not been made.

MR. SCANLAN: Okay. And at this point in time,
do we have any notice that this case has ever been
identified as an asset to the bankruptcy?

THE COURT: I don't know. All I know 1s that
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under law, if the Hawks file a Chapter VII, any claim
that they have may be a potential asset. I don't know
what the filing is. That's the purpose of the
temporary stay is to kind of put things on hold until
that can all get sorted out.

MR. SCANLAN: Okay. ©So is the Court entering a
new stay in this case?

THE COURT: I didn't. Judge Pappas did.

MR. SCANLAN: Okay.

THE COURT: I'm staying it pursuant to the
Federal order.

Now 1if you want to get relief from the trustee,
I will be happy to proceed, but I've got to have it --
I've got to have that authorization. And I don't
think that would be particularly hard to get, but it's
up to you.

So the matter will be stayed until further

notice.
Anything else?
MR. HAWKES: I would be happy to tell vyou,
Your Honor, how frustrating it's been at my end. It's

not my desire to delay this at all.
THE COQURT: Oh, I understand that.
MR. HAWKES: I have been going crazy to try to

get people to do something. And it was only Wednesday
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that I finally heard from Jim Pappas. Not -~ excuse
me, Jim Spinner, who usually represents Trustee
Hopkins, that they wanted the debtors to reopen it.

When 1t boiled down to it, I think maybe
everybody was dragging their feet because it takes
$250 to reopen it. So I think that's why
Craig Jorgensen and Hopkins were not getting back to
me, or whatever. So I am ready to go with this case,
but I am frustrated, and I am going to say, no more
screwing around. ‘

You may remember some years ago in Northern
Idaho an attorney went to prison because an old car
that was transferred to a brother-in-law or something
didn't get disclosed as an asset. And that's what I
have been worried about here, just to be safe.

THE COURT: Well, and that's why I'm being
careful. I don't want to go to prison, either.

MR. HAWKES: Thank you, Your Honor.

THE COURT: I appreciate that. But there are
ways to get through this now if we will just take it
step-by-step.

MR. HAWKES: Well, we have it now where they
have to deal with it.

THE COURT: Yeah.

MR. HAWKES: Thank vyou.
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THE COURT: All right. Thank you.
MR. SCANLAN: Thank you, Your Honor.

THE COURT: Thank vyou. You may be excused.

(Proceedings Concluded)
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REPORTER'S CERTIFICATE

I, NANCY MARLOW, Certified Sheorthand Reporter
and Official Court Reporter, Seventh Judicial
District, in and for the State of Idaho, do hereby
certify that the foregoing transcript is a true and
accurate record of the proceedings had on the dates
and at the place therein named, as stenographically
reported by me and thereafter reduced to computerized
transcription under my direction, and the feregoing
transcript contains a true and verbatim record of said
proceeding to the best of my ability.

I further certify that I have no interest in
the events of this action.

Dated this 9th day of May, 2013.

NANCY MARLOW, CSR, in and
for the State of Idaho
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42 Filed 05/15/08 Entered 0 /08 14:34:55 Desc

odaptrsp Page 1 of 1

Case 06-40526-JDP

UNITED STATES BANKRUPTCY COURT
District of idaho [LIVE]

In Re: )
)
Brian K Hawk ) Case No.: 06—40526—JDP
) Chapter: 7
Security No.: F )
mployer's Tax 1.D. No(s): ) ORDER APPROVING
) TRUSTEE'S SUPPLEMENTAL
Mary Ellen Hawk ) FINAL REPORT,
) DISCHARGING TRUSTEE AND
Security No.: _ ) CLOSING THE ESTATE
mployer's Tax 1.D. No.: )
)

Debtor(s)

The Supplemental Final Report having been considered and found to be in proper order;

IT IS ORDERED that the accounts of said Trustee are APPROVED, the Trustee is DISCHARGED from
and relieved of the trust; the surety or sureties thereon are released from further liability thereunder, except
any liability which may have accrued during the time such bond was in effect and the estate is CLOSED.

Dated: 5/15/08 Jim D Pappas
United States Bankruptcy Judge
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IN THE DISTRICT COURT OF THE SEVENTH J UDICIAL DISTRICT gE ’EHI;
- STATE OF IDAHO, IN AND FOR THE COUNTY OF B@BIWIL

PATRICK AND CINDY WOODINGTON, 4
individually, as husband and wife, and as a Case No CV-2010 2258
marital community,
MEMORANDUM DECISION AND
Plaintiffs, ORDER RE: MOTION TO STRIKE
AND MOTIONS FOR SUMMARY
JUDGMENT

V8.

EASTERN IDAHO HEALTH SERVICES,
INC., assumed business name EASTERN
IDAHO REGIONAL MEDICAL CENTER;
DON WEBER, M.D.; ROBERT L. CACH,
M.D.; JAY MARSDEN, CRNA;
INTERMOUNTAIN ANESTHESIA, P.A.,

Received by US Mail
MAY 01 2013

B DUKE SCANLAN & HALL
l

vvvvvvvvvvvvvvvv

Defendants.

L FACTUAL AND PROCEDURAL BACKGROUND

On September 5, 2007, Patrick Woodington underwent surgery for implantation
of a dorsal column stimulator at Eastern Idaho Regional Medical Center (“EIRMC”).

On September 2, 2009, the Woodingtons filed a Medical Malpractice Pre-
Litigation Screening application with the Idaho State Board of Medicine (“Board™).

On April 14, 2010, Patrick and his wife, Cindy Woodington, filed a Complaint
naming Eastern Idaho Regional Medical Center (“EIRMC”), Don Weber, M.D., Robert
L. Cach, M.D., J ay Marsden, CRNA, and Intermountain Anesthesia, P.A.
(“Intermountain”) as defendants.

Marsden and Intermountain filed an Answer, asserting the statute of limitations as

an affirmative defense, on March 9, 2011.
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Marsden and Intermountain filed Motions for Summary Judgment on March 29,
2012 and a Memorandum in Support of Defendant’s Motions for Summary Judgment on
July 15, 2012.

The Woodingtons filed a Memorandum in Opposition to Defendants® Motion for
Summary Judgment and an Affidavit of Counsel in Support of Memorandum in
Opposition to Defendants’ Motion for Summary Judgment (“Affidavit of Counsel”) on
July 5, 2012. The Affidavit of Counsel contains two exhibits. Exhibit A is a copy of the
prelitigation screening application filed with the Board. Exhibit Bisa copy of the
prelitigation screening panel’s Findings and Recommendations.

Marsden and Intermountain filed a Motion to Strike the Affidavit of Counsel on
July 10, 2012.

The Woodingtons filed a Memorandum in Response to Motion to Strike on July
16, 2012.

These matters came on hearing before this Court on July 18, 2012.

IL STANDARD OF ADJUDICATION
A. Motion to Strike

Whether to grant or deny a motion to strike rests within the court’s discretion.
State v. Carey, 152 Idaho 720, 722, 274 P.3d 21, 23 (Ct. App. 2012); State v. Molen, 148
Idaho 950, 961, 231 P.3d 1047, 1058 (Ct. App. 2010).

B. Motion for Summary Judgment
A motion for summary judgment “shall be rendered forthwith if the pleadings,
depositions, and admissions on file, together with the affidavits, if any, show that there is

no genuine issue as to any material fact and that the moving party is entitled to Jjudgment
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as a matter of law.” LR.C.P. 56(c). See Grover v. Smith, 137 Idaho 247, 46 P.3d 1105;
Rockefeller v. Grabow, 136 Idaho 637, 39 P.3d 577 (2002). The burden is, at all times,
on the moving party to demonstrate the absence of a genuine issue of material fact.
Jordan v. Beeks, 135 Idaho 586, 21 P.3d 908 (2001).

The United States Supreme Court, in Celotex Corp. v. Catrert, 477 U.S. 317, 106

S.Ct. 2548 (1986), stated:

Of course, a party seeking summary judgment always bears the initial
responsibility of informing the district court of the basis for its motion,
and identifying those portions of “the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, if
any,” which it believes demonstrate the absence of a genuine issue of
material fact. But unlike the Court of Appeals, we find no express or
implied requirement in Rule 56 that the moving party support its motion
with affidavits or other similar materials negating the opponent’s claim.
On the contrary, Rule 56(c), which refers to “the affidavits, if any”
(emphasis added), suggests the absence of such a requirement. And if
there were any doubt about the meaning of Rule 56(c) in this regard, such
doubt is clearly removed by Rules 56(a) and (b), which provide the
claimants and defendants, respectively, may move for summary judgment
“with or without supporting affidavits” (emphasis added). The import of
these subsections is that, regardless of whether the moving party
accompanies its summary judgment motion with affidavits, the motion
may, and should, be granted so long as whatever is before the district court
demonstrates that the standard for the entry of summary judgment, as set
forth in Rule 56(c), is satisfied. One of the principal purposes of the
summary judgment rule is to isolate and dispose of factually unsupported
claims or defenses, and we think it should be interpreted in a way that
allows it to accomplish this purpose. :

Id. a1 323, 106 S.Ct. at 2553 (alterations in original).

When assessing a motion for summary judgment, all controverted facts are to be
liberally construed in favor of the non-moving party. Dodge-Farrar v. American
Cleaning Services, Co., 137 Idaho 838, 54 P.3d 954 (Ct. App. 2002). In ruling on a
motion for summary judgment, a court is not permitted to weigh the evidence to resolve
controverted factual issues. Meyers v. Lott, 133 Idaho 846, 993 P.2d 609 (2000). Liberal
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construction of the facts in favor of the non-moving party requires the court to draw all
reasonable factual inferences in favor of the non-moving party. Farnworth v. Ratliff, 134
- Idaho 237, 999 P.2d 892 (2000); Madyrid v. Roth, 134 Idaho 802, 10 P.3d 751 (Ct. App.
2000).

The Idaho appellate courts have followed the United States Supreme Court’s
decision in Celotex, which stated:

Summary judgment procedure is properly regarded not as a disfavored

procedural shortcut, but rather as an integral part of the Federal Rules as a

whole, which are designed “to secure the just, speedy and inexpensive

determination of every action.” ...Rule 56 must be construed with due
regard not only for the rights of persons asserting claims and defenses that

are adequately based in fact to have those claims and defenses tried to a

jury, but also for the rights of persons opposing such claims and defenses

to demonstrate in the manner provided by the Rule, prior to trial, that the

claims and defenses have no factual basis.

Id. at 327, 106 S.Ct. at 2555 (citations omitted); see Win of Michigan, Inc. v. Yreka
United, Inc., 137 Idaho 747, 53 P.3d 330 (2002); Thomson v. City of Lewiston, 137 Idaho
473, 50 P.3d 488 (2002).

A party against whom a summary judgment is sought cannot merely rest on his
pleadings but, when faced with affidavits or depositions supporting the motion, must
come forward by way of affidavit, deposition, admissions or other documentation to
establish the existence of material issues of fact, which preclude the issuance of summary
Judgment. Anderson v. Hollingsworth, 136 Idaho 800, 41 P.3d 228 (2001); Baxter v.
Craney, 135 Idaho 166, 16 P.3d 263 (2000). The non-moving party’s case, however,

must be anchored in something more than speculation, and a mere scintilla of evidence is

not enough to create a genuine issue of fact. Wait v. Leavell Cattle, Inc., 136 Idaho 792,

41 P.3d 220 (2001).
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The moving party is entitled to judgment when the non-moving party fails to
make a sufficient showing as to the essential elements to which that party will bear the
burden of proof at trial. Primary Health Network, Inc. v. State, Dept. of Admin., 137
Idaho 663, 52 P.3d 307 (2002). Facts in dispute cease to be “material” facts when the
plaintiff fails to establish a prima facie case. Post Falls Trailer Parkv. Fredekind, 131
Idaho 634, 962 P.2d 1018, (1998). In such a situation, there can be no genuine issue of
material fact, since a complete failure of proof concerning an essential element of the
non-moving party’s case necessarily renders all other facts immaterial. Id.

III. DISCUSSION
A. Motion to Strike

Marsden and Intermountain ask this Court to Strike the Affidavit of Counsel.
They argue I.LR.E. 413 and 1.C. § 9-340C(1) preclude the admission of evidence
pertaining to the prelitigation hearing process.

The Woodingtons argue that the Affidavit of Counsel is necessary to confirm
claims against Marsden and Intermountain were asserted in their application for
prelitigation screening before the Board. The Woodingtons ask that the documentation
be admitted for this limited purpose.

LR.E. 413 provides:

Proceedings of medical malpractice screening panels. Evidence of the

proceedings or of conduct or statements made in proceedings before a

hearing panel for prelitigation consideration of medical malpractice

claims, or the results, findings or determinations thereof is inadmissible in

a civil action or proceeding by, against or between the parties thereto or

any witness therein.

1.C. § 9-340C provides:

The following records are exempt from disclosure:
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(10) The records, findings, determinations and decisions of any
prelitigation screening panel formed under chapters 10 and 23, title 6,
Idaho Code.

LR.E. 413 appears to act as a complete bar to the admission of evidence of the
proceedings before a prelitigation hearing panel. However, without evidence pertaining
to the commencement and conclusion of that process, there would be no way to
determine whether the statute of limitations was tolled and/or when it expired on the
various malpractice claims. The Woodingtons’ Affidavit of Counsel should be admitted
for that limited purpose. Marsden and Intermountain’s Motion to Strike should be
granted regarding all other uses of the Affidavit of Counsel.

B. Motion for Summary Judgment

Marsden and Intermountain note that Idaho Code § 5-219 establishes a two-year
statute of limitations on professional malpractice claims. They argue that the
Woodingtons filed their Complaint more than two years after the September 5, 2007
surgery, which allegedly caused Patrick’s injuries. The defendants note that neither of
them are physicians, surgeons or an acute care general hospital, which would be subject
to the provisions of Idaho Code §§ 6-1001, requiring a prelitigation hearing panel, and 6-
1005, tolling the statute of limitations while a claim is pending before the hearing panel.

The Woodingtons argue the plain language of Idaho Code §§ 6-1001 and 6-1005
act to toll the statute of limitations on their claims against Marsden and Intermountain as
well as the other defendants.

Idaho Code § 5-219, specifying the statute of limitation applicable in professional
malpractice cases, states, in part:
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Within two (2) years:

4. An action to recover damages for professional malpractice, or for an
injury to the person . .. ;... the cause of action shall be deemed to have
accrued as of the time of the occurrence, act or omission complained of,
and the limitation period shall not be extended by reason of any continuing
consequences or damages resulting therefrom or any continuing
professional or commercial relationship between the injured party and the
alleged wrongdoer . . . . The term “professional malpractice” as used
herein refers to wrongful acts or omissions in the performance of
professional services by any person, firm, association, entity or
corporation licensed to perform such services under the law of the state of
Idaho. . ..

Idaho Code § 6-1001 provides:

The Idaho state board of medicine, in alleged malpractice cases
involving claims for damages against physicians and surgeons practicing
in the state of Idaho or against licensed acute care general hospitals
operating in the state of Idaho, is directed to cooperate in providing a
hearing panel in the nature of a special civil grand jury and procedure for
prelitigation consideration of personal injury and wrongful death claims
for damages arising out of the provision of or alleged failure to provide
hospital or medical care in the state of Idaho, which proceedings shall be
informal and nonbinding, but nonetheless compulsory as a condition
precedent to litigation. Proceedings conducted or maintained under the
authority of this act shall at all times be subject to disclosure according to
chapter 3, title 9, Idaho Code. Formal rules of evidence shall not apply and
all such proceedings shall be expeditious and informal.

(Emphasis added).
Idaho Code § 6-10035 provides:

[IIn the interest of due consideration being given to such proceedings and
in the interest of encouraging consideration of claims informally and
without the necessity of litigation, the applicable statute of limitations
shall be tolled and not be deemed to run during the time that such a claim
is pending before such a panel and for thirty (30) days thereafter.

(Emphasis added).

The Idaho Supreme Court has held:
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When interpreting a statute, the Court begins with the plain
language. “[I]f the statutory language is clear and unambiguous, the Court
need merely apply the statute without engaging in any statutory
construction.... Statutory interpretation begins with the words of the
statute, giving the language its plain, obvious and rational meanings.”
State v. Hagerman Water Right Owners, 130 Idaho 727, 732, 947 P.2d
400, 405 (1997). Further, the Court “[wlill resort to judicial construction
only if the provision is ambiguous, incomplete, absurd, or arguably in
conflict with other laws. There is no need to go beyond the language of the
statute, when that language is clear and unambiguous.” Potlatch Corp. v.
United States, 134 Idaho 912, 914, 12 P.3d 1256, 1258 (2000) (citation
and internal quotations omitted).

Pocatello v. State, 145 Idaho 497, 500-501, 180 P.3d 1048, 1051-52 (2008); Pioneer Irr.
Dist. v. City of Caldwell, 2012 WL 1449597, *3 (Idaho 2012) (“Where a statute is
unambiguous, its plain language controls.”). “A statute is ambiguous where the language
is capable of more than one reasonable construction.” Porter v. Board of Trustees,
Preston School Dist. No. 201, 141 Idaho 11, 14, 105 P.3d 671, 674 (2004).

The primary function of the Court is to determine and give effect to the

legislative intent. Such intent should be derived from a reading of the

whole act at issue. George W. Watkins Family v. Messenger, 118 Idaho

537, 53940, 797 P.2d 1385, 138788 (1990).

St. Luke's Regz’onal Medical Center, Ltd. v. Board of Com'rs of Ada County, 146 Idaho
753,755,203 P.3d 683, 685 (2009).

Section 6-1001 dictates that the prelitigation hearing panel is to consider personal
injury claims “arising out of the provision of . . . medical care.” The plain language of
Section 6-1001 does not limit the malpractice claims the Board hears to those against
physicians, surgeons and acute care hospitals. Rather, the statute requires that any case
before it involve a claim against at least one such party. In addition to claims against

Marsden and Intermountain, this case involves claims for damages stemming from

alleged professional malpractice by EIRMC, Dr. Weber, and Dr. Cach. EIRMC isa
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licensed acute care general hospital. Dr. Cach is a physician and surgeon. Dr. Weberis a
physician. Consequently, this case falls within the purview of Idaho Code § 6-1001,
requiring the compulsory filing of a claim before the Board’s prelitigation hearing panel
“in alleged malpractice cases involving claims for damages against physicians and
surgeons . . . or against licensed acute care general hospitals . . . .” Section 6-10085, tolls
the statute of limitations while “such a claim” is pending. Because this case falls within
the purview of Idaho Code § 6-1001, the statute of limitations was tolled during the time
that the Woodingtons’ claims were pending before the Board’s prelitigation hearing
panel.

Patrick Woodington underwent surgery and anesthesié on September 5, 2007, It
is from this date that the two-year statute of limitations began to run. The Woodingtons
filed their claims against Dr. Cach, EIRMC, Dr. Weber and Marsden and “any affiliated
medical providers” before the Board on September 2, 2009. Although Marsden is
affiliated with Intermountain, the prelitigation screening application never referred to
Intermountain by name. Marsden was served with a copy of the application on
September 4, 2009. The record does not indicate that Intermountain was ever notified the
matter was pending before the Board.

On October 2, 2009, the Board mailed a letter to the Woodingtons’ counsel
informing him that it would not consider the Woodingtons’ claim against Marsden.
Whether or not the Board was correct in its determination, that decision effectively
disposed of the Woodingtons’ claims against Marsden as of that date. The tolling of the
statute of limitations as to the claims against Marsden would have ended on November 1,

2009. The Woodingtons did not file their claim against Marsden in this Court until April
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et _—

14, 2010—after the statute of limitations had expired. Marsden’s motion for summary
judgment should be granted.

Intermountain was never named as a defendant before the Idaho State Board of
Medicine. Consequently, the Board’s prelitigation hearing process could not toll the
statute of limitations on the Woodingtons’ claims against Intermountain. Intermountain’s

motion for summary judgment should be granted.
IV.  CONCLUSION AND ORDER

Marsden and Intermountain’s Motion to Strike is denied to the extent the
Woodingtons® Affidavit of Counsel sheds light on when the statute of limitations expired.

The Motion to Strike is granted as to all other purposes.

Marsden and Intermountain’s Motion for Summary Judgment is granted.

IT IS SO ORDERED.

i

DATED this = ’@ day of ) U) (\7/ . 2012.

DAN WAﬁ‘i&Ns R
District Judge

MEMORANDUM DECISION AND ORDER RE: MOTION TO STRIKE AND MOTIONS FOR
SUMMARY JUDGMENT - 10

762



EXHIBIT K ~

763 .



LAW OFFICE

HALL, FARLEY, OBERRECHT & BLANTON, P.A.

702 WEST IDAHO STREET, SUITE 700 RICHARD E. HALL JAMES S. THOMSON, Ii

KEY FINANCIAL CENTER DONALD J. FARLEY BRYAN A. NICKELS

PHILLIP S. OBERRECHT BRENT T. WILSON
BOISE, IDAHO 83702 J. CHARLES BLANTON CHRIS D. COMSTOCK

~ RAYMOND D. POWERS JLL M. TWEDT

POST OFFICE BOX 1271 CANDY WAGAHOFF DALE  PORTIA L. JENKINS
BOISE, IDAHO 83701 5. KEVIN WEST RANDY F. WERTH

BART W. HARWOOD KAREN O. SHEEHAN
TELEPHONE (208) 395-8500 JOHN J. BURKE KYLEM. YEARSLEY

KEVIN J. SCANLAN DANA M. HERBERHOLZ
;‘?\2\83“\;;1;}38\%08)](3950‘18 385 TAMSEN L. LEACHMAN MARK J. ORLER

\313-235.8\Hawkes 01.doc KEELY E. DUKE

E-MAIL: contact@halifartey.com

WEB PAGE: www hallfarley.com
With Attorneys Admitied fo Practice Law in

Tdaho, Oregon, Washingion and Utah

February 2, 2007

VIA FACSIMILE — 208-235-4200
Lowell N. Hawkes

LOWELL N. HAWKES, CHARTERED
1322 East Center

Pocatello, ID 83201

Re:  Strong/Hawkv. Marcus E. Murphy, M.D., et al.
HFOB File No. 3-235.8

Dear Lowell:

Attached please find a Stipulation to Bifurcate, which will allow the actions filed by Mr.
Strong and Mr. Hawk in this matter to proceed separately from one another. We believe that the
potential prejudice of incorporating two separate and individual surgical procedures into one action
will not only confuse the issues for the jury, but also fails to meet the requirements for permissive
joinder under the Idaho Rules of Civil Procedure. It makes further sense to bifurcate these actions
given the complications which are certain to arise as a result of Mr. Hawk’s recent bankruptcy filing.

Based upon the above, we believe bifurcation is appropriate, and request your signature
stipulating to such bifurcation. Oddly enough we seem to keep running into this issue; hopefully,
you recognize the appropriateness of splitting these two actions under the present circumstances. If
you do not agree, please let me know so that we can decide how to proceed.

Thank you for your attention to this issue. If you have any questions as regards to the above,
please feel free to contact either myself or Mark Orler.

Very truly yours,

Kevin J. Scanlan

KIS/MIO/adm
Enclosure
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RICHARD E. HALL

ISB #1253; reh@hallfarley.com
KEVIN J. SCANLAN

ISB #5521; kjs@hallfarley.com

HALL, FARLEY, OBERRECHT & BLANTON, P.A.

702 West Idaho, Suite 700
Post Office Box 1271

Boise, Idaho 83701
Telephone:  (208) 395-8500
Facsimile: (208) 395-8585

W:\3\3-235.8\Stipulation to Bifurcate.doc

Attorneys for Defendants

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

THOMAS L. STRONG, and BRIAN K.
HAWK,

Plaintiffs,

VS.

INTERMOUNTAIN ANESTHESIA, P.A. and
MARCUS E. MURPHY, M.D.,

Defendants.

Case No. CV 06-7149

STIPULATION TO BIFURCATE

COME NOW Defendants Intermountain Anesthesia, P.A. and Marcus E. Murphy, M.D.,

and Plaintiffs Thomas L. Strong and Brian K. Hawk, by and through their respective counsel of

record, and hereby stipulate and agree to sever the proceedings and trial of the Complaint by

Plaintiffs Thomas L. Strong and Brian K Hawk as against Defendants Intermountain Anesthesia,

P.A. and Marcus E. Murphy, M.D.

Such stipulation is on the grounds that such bifurcation will avoid confusion of the issues

in the action filed by Plaintiffs, and will further avoid complications which may result from -

Plaintiff Hawk’s recent bankruptcy filing.
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DATED this day of April, 2014.

HALL, FARLEY, OBERRECHT
& BLANTON, P.A.

By
Richard E. Hall — Of the Firm
Kevin J. Scanlan — Of the Firm
Attorneys for Defendants

DATED this day of April, 2014.

LOWELL N. HAWKES, CHTD.

By
Lowell N. Hawkes — Of the Firm
Ryan S. Lewis — Of the Firm
Attorneys for Plaintiffs
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Richard E. Hall
ISB #1253; reh@dukescanlan.com

Kevin J. Scanlan
ISB #5521; kjs@dukescanlan.com

DUKE SCANLAN & HALL, PLLC
1087 W. River St, Ste. 300

P.O. Box 7387

Boise, Idaho 83707

Telephone:  (208) 342-3310
Facsimile: (208) 342-3299

ViClient Files26'26.001 Hawk v Strong\PLEADINGS \Renew-Dismiss-MSJ-Defendants-NOH doc

Attorneys for Defendants

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

THOMAS L. STRONG, and BRIAN K.
HAWK,

Plaintiffs,

VS.

INTERMOUNTAIN ANESTHESIA, P.A. and
MARCUS E. MURPHY, M.D.,

Defendants.

Case No. CV 06-7149

NOTICE OF HEARING RE:
DEFENDANTS’ RENEWED
MOTION TO DISMISS, OR
ALTERNATIVELY, MOTION FOR
SUMMARY JUDGMENT

PLEASE TAKE NOTICE, Defendants have set for hearing before this Court their

RENEWED MOTION TO DISMISS, OR ALTERNATIVELY, MOTION FOR SUMMARY

JUDGMENT. Said motion shall be heard on the 12th day of May, 2014 at 9:00 am before the

Honorable Jon J. Shindurling.

DEFENDANTS’ RENEWED MOTION TO DISMISS, OR ALTERNATIVELY, MOTION FOR

SUMMARY JUDGMENT - 1



DATED this 10th day of April, 2014.

DUKE SCANLAN & HALL, PLLC

it

B

Kevin J. Staplan—Of the Firm
Attorneys for Defendants

y:
Richafd E. HvOf the Firm

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 10th day of April, 2014, I caused to be served a true
copy of the foregoing document by the method indicated below, and addressed to each of the
following:

Lowell N. Hawkes

Ryan S. Lewis

Lowell N. Hawkes, Chartered
1322 East Center

Pocatello, ID 83201
Facsimile (208) 235-4200

X U.S. Mail, Postage Prepaid
[ ] Hand Delivered

[ ] Overnight Mail

[ ] Telecopy

Kevii/J. Scaélj;‘\

DEFENDANTS’ RENEWED MOTION TO DISMISS, OR ALTERNATIVELY, MOTION FOR
SUMMARY JUDGMENT -2
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Richard E. Hall

ISB #1253; reh@dukescanlan.com

Kevin J. Scanlan

ISB #3521, kjs@dukescanlan.com

DUKE SCANLAN & HALL, PLLC
1087 W. River St, Ste. 300

P.O. Box 7387

Boise, Idaho 83707

Telephone:  (208) 342-3310
Facsimile: (208) 342-3299

VICles FIO626-00) Tlank + SwunfhE ADIN: ded i

Attormeys for Defendants

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

THOMAS L. STRONG, and BRIAN K.

HAWK, Case No. CV 06-7149
Plaintiffs, AMENDED NOTICE OF HEARING
RE: DEFENDANTS’ RENEWED
vs. MOTION TO DISMISS, OR
ALTERNATIVELY, MOTION FOR
INTERMOUNTAIN ANESTHESIA, P.A. and SUMMARY JUDGMENT

MARCUS E. MURPHY, M.D.,

Defendants.

PLEASE TAKE NOTICE, Defendants have set for hearing before this Court their
RENEWED MOTION TO DISMISS, OR ALTERNATIVELY, MOTION FOR SUMMARY
JUDGMENT. Said motion shall be rescheduled to be heard on the 2nd day of June, 2014 at

10:00 am before the Honorable Jon J. Shindurling.

AMENDED DEFENDANTS’ RENEWED MOTION TO DISMISS, OR ALTERNATIVELY, MOTION FOR
SUMMARY JUDGMENT -1

RECEIVE: NO.5276 05/05/2014/M0ON 03:19PM
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DATED this 5th day of May, 2014.

DUKESCANLAN & HAL})PLLC
v -
/ -

g

; o e

{: ] ‘/“*\:.,< . 7{ ) /1 /
*\Byz/K““ﬁyﬁ% /\:72"/(1/@
~Richard E. Hall—Of the Firm

Kevin J. Scanlan—Of the Firm
Attorneys for Defendants

CERTIFICATE OF SERVICE

IHEREBY CERTIFY that on the 5th day of May, 2014, I caused to be served a true copy
of the foregoing document by the method indicated below, and addressed to each of the

foliowing:

Lowell N. Hawkes [ ] U.8. Mail, Postage Prepaid
Ryan S. Lewis [] Hand Delivered

Lowell N. Hawkes, Chartered ] /Ovemight Mail

1322 East Center 4" Telecopy

Pocatello, ID 83201 . T—n

Facsimile (208) 235-4200

e
g
n"""/
et - 4

T N
Richard E. Hall
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EONNEVILLE

Lowell N. Hawkes (ISB #1852) i~ HAY 20 &M 9:50
Ryan S. Lewis (ISB #6775)

LOWELL N. HAWKES, CHARTERED

1322 Fast Center

Pocatello, Idaho 83201

Telephone: (208) 235-1600

FAX: (208) 235-4200

Attorneys for Plaintiffs

IN THE SEVENTH JUDICIAL DISTRICT COURT

BONNEVILLE COUNTY, IDAHO
The Honorable Jon J. Shindurling

THOMAS L. STRONG and ) Case No. CV-06-7149
BRIAN K. HAWK, ) .
N | PLAINTIFFS’ SUPPLEMENTAL
Plaintiffs, ) RESPONSE TO DEFENDANTS’
. % MOTION TO DISMISS
) AND
INTERMOUNTAIN ANESTHESIA, P.A. ) MOTION FOR SUMMARY
AND MARCUS E. MURPHY, M.D., § JUDGMENT
)
)

Defendants.

Procedural Context

The motion now before the Court was stayed “midstream” after being first
filed following notice of a pending bankruptcy by Plaintiff Brian Hawk. The Trustee first
closed the bankruptcy after being given notice that this claim may be an asset of the

bankruptcy but without making that determination or asserting that it was.

PLAINTIFFS’ SUPPLEMENTAL RESPONSE TO DEFENDANTS’ MOTION TO DISMISS
AND MOTION FOR SUMMARY JUDGMENT — Page 1
Strong & Hawk v. Intermountain Anesthesia, et al 7 7 1



Because of the potential federal felony exposure to everyone from asserting
any “control” over any potential bankruptcy asset, hearing on this motion was stayed by
this Court pending presenting the issue to the Bankruptcy Court and Trustee. Shortly
thereafter, the Bankruptcy was reopened and the “Automatic Stay” pursuant to 11 U.S.C.
§ 362 went into effect. At the conclusion of that federal court process the bankruptcy was
closed and counsel herein advised Defendants’ counsel of that fact and that Defendants’
stayed motion could now proceed. Ultimately there was never any determination that the
claim of Mr. Hawk was an asset of the bankruptcy estate or that the Trustee so contended.

Supplemental Filings

This is Plaintiffs’ Response in supplement to their prior filings. This
Supplemental Response addresses the expanded issue of Intermountain Anesthesia, P.A.,
as a party to the Prelitigation proceedings before the Board of Medicine and the practice
of medicine through entities, the Woodington decision of Judge Dane Watkins on May 1,
2013, Rules 40 and 41 Dismissal where actual prejudice is shown, and judicial estoppel as
it relates to the bankruptcy proceeding.

Previously-filed Filings

Plaintiffs previously filed the following in response to Defendants’ motion:
® Affidavit of Catherine L. Linderman, M.D. (10-12-10)
® Affidavit of Brian K. Hawk (10-14-10)

® Affidavit of Mary Ellen Hawk (10-14-10)

PLAINTIFFS’ SUPPLEMENTAL RESPONSE TO DEFENDANTS’ MOTION TO DISMISS
AND MOTION FOR SUMMARY JUDGMENT — Page 2
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@ Affidavit of Thomas Lee Strong (10-15-10)

® Affidavit of Terilyn Chenoweth (10-15-10)

® Affidavit of Counsel (10-18-10)

Plaintiffs> Affidavit of Counsel includes the combined deposition of both
Defendants (9-29-10) together with the Exhibits to that Deposition, including the EIRMC
medical records on Mr. Strong and Mr. Hawk.

Facts Synopsis

On June 25, 2004 Dr. Catherine L. Linderman scheduled six pain
management patients for the permanent surgical implantation of pain-stopping peripheral
nerve stimulators. Plaintiff Tom Strong was the first case. During his surgery he was left
unattended by a relief “nurse anesthetist” who also negligently doubled the dosage of his
IV anesthesia Propofol resulting in Mr. Strong suffering “Negative Pressure Pulmonary
Edema.” That condition results in bleeding in the lungs with resultant life-altering loss of
lung elasticity.

Defendant Marcus Murphy was Intermountain Anesthesia’s oversight
anesthesiologist on June 25, 2004 at EIRMC. Initially, rather than accept full
responsibility for the anesthesia mishandling of, and injuries to, Mr. Strong he advised
Dr. Linderman that he was going to limit the amount of anesthesia her remaining patients

would receive! The result was to subject the second patient — Plaintiff Brian Hawk —

PLAINTIFFS’ SUPPLEMENTAL RESPONSE TO DEFENDANTS’ MOTION TO DISMISS
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to needless terrific pain during his surgery. That outrageous conduct occurred despite
clear and unequivocal assurances from Dr. Murphy to Brian Hawk before surgery that he
would be given sufficient anesthesia to be comfortable at all times.

Defendant Murphy’s essential medical defense has been to distance and
absent himself from any responsibility for the patient care of Mr. Strong and Mr. Hawk
that day. However, Dr. Murphy is the signatory supervising anesthesiologist M.D. on
both the Pre-Op, Preanesthesia and Post-anesthesia forms and notes in the EIRMC
patient charts for both Mr. Strong and Mr. Hawk.! EIRMC-599,103 & 105; EIRMC-H32,
45 & 46. Murphy’s legal affirmative defenses are, incredibly, the assertion of patient
fault, third-person fault, and unspecified “intervening causes.”

The deposition of Dr. Murphy and the medical record clearly established his
asserted medical and legal defenses for which there was never any basis in fact or law.
Murphy Depo. 108:3-9 (2™ and 4™ Affirmative Defenses of Mitigation and Comparative
Negligence), Murphy Depo. 108:13-24 (3 Affirmative Defense of Third-party

Negligence), Murphy Depo. 108:25-109:14 (8" Affirmative Defense of Pre-existing

>

' The “Anesthesia Record” for Mr. Strong (EIRMC-S 104) also shows the “Anes Provider’
for Mr. Strong as CRNA Weight and “MM?” that Dr. Murphy admitted stood for him, Marcus Murphy:
Q. And then a slash and your initials, MM?
A. My initials.
— Murphy Depo 66:15-16

PLAINTIFFS’ SUPPLEMENTAL RESPONSE TO DEFENDANTS’ MOTION TO DISMISS
AND MOTION FOR SUMMARY JUDGMENT — Page 4
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Condition), Murphy Depo. 109:16-112:14 (9" Affirmative Defense of Superceding

Cause).

POINT ONE

THE COMPLAINT AGAINST INTERMOUNTAIN
ANESTHESIA IS NOT TIME BARRED

Defendants’ original motion sought to dismiss Intermountain Anesthesia
arguing it was not subject to the tolling provisions of the Prelitigation Screening statutes,
Idaho Code §6-1001 et seq. because the tolling of medical malpractice claims doesn’t
apply to entities, only individuals.

Defendants’ supplemental filing asks this Court to dismiss Intermountain
Anesthesia on the basis of the Woodington v. Eastern Idaho Health Services, Case No.
CV-2010-2258, decided by Judge Dane Watkins on May 1, 2013. In that case Judge
Watkins — according to Defendants’ recent supplemental memorandum — held:

“...the tolling provisions of §6-1005 only apply to claims

against parties against whom a claim was filed before the

prelitigation screening panel. (/d, Ex. J., pp. 9-10). In

Woodington, the plaintiffs did not assert a claim against

Intermountain Anesthesia before the prelitigation screening

panel.”
— Page 17, Defendants Memorandum in Support

PLAINTIFFS’ SUPPLEMENTAL RESPONSE TO DEFENDANTS’ MOTION TO DISMISS
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In other words, Defendants now acknowledge that a physician’s entity
through which he practices and bills patients is an appropriate party for both litigation
and prelitigation.

Defendants’ have simply missed what was previously set forth at page 32
of the Plaintiffs’ October 18, 2010 Response to Defendants’ Motion to Dismiss served
and filed with this Court. Those filings pointed out that Intermountain Anesthesia was in
fact named as a party to the Prelitigation process in this case:

In fact, Intermountain Anesthesia was named as a party to the
Prelitigation process.
See Affidavit of Counsel, | 5, Exhibit C

The argument then boils down to one of whether physicians
and other healthcare providers can practice exclusively as
employees of Intermountain Anesthesia and then seek to have
that entity immune from the failings of its employees. It
cannot.

It is admitted that Intermountain Anesthesia is a professional
corporation that exists to provide anesthesia care to patients:

3. “Intermountain Anesthesia, P.A.” is an
Idaho professional corporation with offices in
Idaho Falls that was created January 25, 1993
for the purposes of providing medical
anesthesia care to patients.”
— Complaint & Jury Demand, § 3 (12-20-06)
ook ok
1.
Dr. Murphy admits the allegations contained in paragraph 3
of Plaintiffs’ Complaint.
— Marcus E. Murphy, M.D.’s Answer to Complaint
and Jury Demand, 9 il (2-13-07)
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Defendants” argument ignores those provisions of Idaho law
that allow physicians to practice medicine as entities, take the
economic and legal advantages of an entity practice, do all
their medical practice billings and contracts in the entity name
only to then try and hide behind that entity when malpractice
occurs. See Idaho Code §30-1306:

Nothing contained in this act shall be interpreted to
abolish, repeal, modify, restrict or limit the law now in
effect in this state applicable to the professional
relationship and liabilities between the person
furnishing the professional services and the person
receiving such professional service and to the
standards for professional conduct.

This Court has previously rejected the same argument in Morgan v. Demos, Chambers &
Idaho Heart Institute, Case No. CV-06-4332. See Affidavit of Counsel, 1] 4, Exhibit B.
The September 29, 2010 Rule 30(b)(6) deposition of Intermountain
Anesthesia and Defendant Murphy brought forth the admissions that Defendant Murphy
was an employee of Intermountain Ancsthesia and the entirety of the anesthesia given,

and billings, were exclusively through that entity:

Q. ... you've never practiced anesthesia in
Idaho Falls except with Intermountain,
correct?

A. That is correct.

— Murphy Depo 27:24-28:2

Q. Yeah. You don't do any billing in your
name personally, do you?

A. I donot.

— Murphy Depo 29:14-16

L
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You don't receive any money directly from
patients, do you?
A. T donot.
— Murphy Depo 30:1-3

® ok ok
Q. 100 percent of the money for your services
goes to Intermountain Anesthesia, who in turn
pays you as an employee?
A. Intermountain Anesthesia pays me as an
employee.
— Murphy Depo 30:4-8

This Court has already rejected® on August 28, 2008 in the Morgan v.

Demos case the argument Defendants again make:

Here Drs. Chambers and Demos have acknowledged
that they are employees of the Idaho Heart Institute. The
advantages of a professional corporation require the law to
view the corporation as a single legal entity; it would be
incongruous to treat the professional liability of the
employees separately from the liability of the employer.

Defendants Chambers and Demos are physicians, and
the Idaho Heart Institute is, for the purposes of the statute,
a “physician” and the statute of limitation was tolled for the
time the claim was before a pre-litigation panel and for 30
days thereafter.”

—— Morgan v. Demos, Chambers & Idaho Heart Institute,
Bonneville County Case No. CV-06-4332 (8-28-08)

2 This Court’s decision in Morgan was made with the benefit of the March 11, 2003

Memorandum Decision of The Honorable N. Randy Smith on the same subject in Bannock County Case No.
CVPI-01-00070-B. Judge Smith rejected the argument made here stating the professional service corporation
statute makes the corporation liable for “any negligent or wrongful acts or misconduct committed by any of

its officers, shareholders, agents or employees .”

A copy of the March 11, 2003 Memorandum Decision of Judge Smith is attached to the

Supplemental Affidavit of Counsel and referenced therein as paragraph 14.
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Intermountain Anesthesia is a proper party and was specifically named in
the prelitigation proceedings as shown in the prior filings on this motion. The
Intermountain Anesthesia entity argument should be rejected for the same reasons this

Court did on August 28, 2008 and Judge Smith did before that on March 11, 2003.

POINT TWO

RULE 40(c) DISMISSAL IS NOT PROPER

Defendants now, by conclusory assertions, claim that the Hawk and Strong
Complaints should be dismissed because of the prejudice of passage of time.” Defense
Renewed Memo, pp. 14-15.

Defendants acknowledge the Rule 40(c) standard is “good cause” and also
that this case has been delayed by federal law and the bankruptcy “Automatic Stay” under
11 US.C. § 362. Defense Renewed Memo, pp. 11-12.

Defendants, however, were promptly notified of the second closing of the
bankruptcy shortly after that occurred and were in total control of noticing up this motion
that was stayed by federal law; noticing up of this motion was specifically discussed

between counsel. Any further “passage of time” for the hearing of this motion stayed

Defendants also argue that joinder of these two claims was not required, though
Defendants themselves never filed any motion to sever. Defendants seck a double-standard.
The October 12, 2010 Affidavit of Catherine L. Linderman, M.D. before this Court explains
in great detail that these two claims are totally intertwined in a common anesthesia fact scenario involving
six patients on the same day at the EIRMC.

PLAINTIFFS’ SUPPLEMENTAL RESPONSE TO DEFENDANTS’ MOTION TO DISMISS
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mid-stream by federal law was totally within the control of defense counsel. See,
Supplemental Affidavit of Counsel, §J§ 9-11.

POINT THREE

DISMISSAL UNDER RULE 41(b)IS IMPROPER;
DEFENDANTS HAVE NOT PROVEN ANY PREJUDICE

Defendants argue that the claims against Defendants should be dismissed
pursuant to Rule 41(b) on the basis of “failure to prosecute” citing to Gerstner v.
Washington Water Power Co., 122 Idaho 673, 837 P.2d 799 (1992). Defense Renewed
Memo, pp. 15-16. Gerstner held that, while Court’s should consider three factors relative
to any dismissal under Rule 41(b) the u/timate trumping factor in the analysis is whether
the Defendant has established actual prejudice. The Court said:

Regardless of whether current inactivity, or a prior period of
inactivity, has prompted the moving party to request the court
to dismiss a case, we believe it is an abuse of discretion to
“punish a period of delay” where the defendant has not
established prejudice stemming from the delay. Prejudice is
an essential factor in the three-part deliberation process; it
must exist regardless of the length of the delay and rationale
for the delay. Prejudice must consist of more than general
concerns about the passage of time and its effect on the
memories of witnesses and the ability to prepare a case.
There must be actual, demonstrated prejudice to the moving
party.
— Gerstner v. Washington Water Power Co. 122 Ildaho at 677,
837 P.2d at 803 (1992)

PLAINTIFES’ SUPPLEMENTAL RESPONSE TO DEFENDANTS’ MOTION TO DISMISS
AND MOTION FOR SUMMARY JUDGMENT — Page 10
Strong & Hawk v. Intermountain Anesthesia, et al

780 .



Defendants’ have not established any “actual, demonstrated prejudice” and
thus do not satisfy the required standard of Gerstner. Defendants merely conclude they
“have been prejudiced...now be forced, ten years after the date of alleged injury, to
engage in fact discovery, querying witnesses and records custodians whose memory has
been eroded by the passage of time.” Defense Renewed Memo, pp. 16. Defendants
expressions of concerns of possible prejudice was specifically rejected by Gerstner as
mere say-so:

Prejudice must consist of more than general concerns about
the passage of time and its effect on the memories of
witnesses and the ability to prepare a case. There must be

actual, demonstrated prejudice to the moving party.
— Gerstner v. Washington Water Power Co. 122 Idaho at

677, 837 P.2d at 803.

Defendants do not claim any witness had any information material to any
specific defense asserted. Defense Renewed Memo, pp. 16. It is just as likely the
information any non-party witness had would be beneficial to the Plaintiffs.

The absence of information from a non-party witness is no proof of which
party to the case that absent information would favor. If it even ever existed.

In a more recent insurance bad faith case, Defendants sought to preclude an
amendment to the pleadings on the basis of “prejudice”. Weinstein v. Prudential
Property & Cas., 149 ldaho 299, 310, 233 P.3d 1221 (2010). The Idaho Supreme Court

was clear that “prejudice” means something more than mere declaration by the
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Defendant. The Court held that prejudice requires a “showing” and not a mere statement
of prejudice:

“Liberty Mutual has failed to show . . .that it was prejudiced
by the granting of the motion. . . . Liberty Mutual contends,
‘Allowing Plaintiffs to argue for punitive damages at trial
changed the character of the trial and prejudiced Defendants
as a result.” In this cursory allegation, Liberty Mutual does
not attempt to explain #ow the character of the trial was
changed or siow it was allegedly prejudiced. ... Liberty
Mutual’s unsupported statement that it was prejudiced by the
amendment is insufficient to show an abuse of discretion.”
— Weinstein v. Prudential Property & Cas., 149 ldaho 299,
310-11, 233 P.3d 1221 (2010)

The arguments for dismissal under Rule 41(b) must be denied based on

Defendants’ own citation to Gerstner and the more recent Weinstein decision requiring an

actual showing of prejudice.

POINT FOUR

JUDICIAL ESTOPPEL IS AN EQUITABLE DOCTRINE
THAT SHOULD NOT BE APPLIED ON THESE FACTS

The Defendants argue as a matter of law that Plaintiff Brian Hawk’s claims
are barred by the equitable doctrine of judicial estoppel citing McCallister v. Dixon, 154

Idaho 891, 303 P.3d 578 (2013), and Mowrey v. Chevron Pipeline Co., 155 Idaho 629,

315P.3d 817 (2013). Defense Renewed Memo, pp. 7-10.
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As stated in McCallister, judicial estoppel is an equitable doctrine and is
discretionary:
“The doctrine of judicial estoppel sounds in equity and is

invoked at the discretion of the court. Sword v. Sweet, 140
Idaho 242, 252, 92 P.3d 492, 502 (2004).” Mccallister v.

Dixon, 154 idaho 891, 894, 303 P.3d 578 (2013).

Defendants apply this equitable doctrine as a legal doctrine.
The entire process connected with the bankruptey proceedings is set forth in

the Supplemental Affidavit of Counsel. Sce, Supplemental Affidavit of Counsel, M 3-

10 (5-19-14). That Supplemental Affidavit makes it clear that the entirety of what

occurred was at all times sensitive to compliance with both federal and state law and full

disclosure principles. Thus, application of the equitable doctrine of judicial estoppel here

would be contrary to equity — the cornerstone of the doctrine sought to be applied.
RESPECTFULLY SUBMITTED this 18" day of October 2010

LOWELL N. HAWKES, CHARTERED

W—%A #&/m

WELL N. HAWKES

PLAINTIFFS’ SUPPLEMENTAL RESPONSE TO DEFENDANTS’ MOTION TO DISMISS
AND MOTION FOR SUMMARY JUDGMENT — Page 13 ? 8 3
Strong & Hawk v. Intermountain Anesthesia, et al



CERTIFICATE OF SERVICE

I certify that on this 19" day of May, 2014 I faxed a copy of the foregoing
to Richard E. Hall and Kevin J. Scanlan of Duke Scanlan & Hall PLLC, 1087 W. Rivers

Street, Suite 300, Boise, ID 83707; FAX 208-342-3299.
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Lowell N. Hawkes (ISB #1852) FORRLVIRLE T
Ryan S. Lewis (ISB #6775) ey A Y =
LOWELL N. HAWKES, CHARTERED < HAY 20 EH 300
1322 East Center

Pocatello, Idaho 83201

Telephone: (208) 235-1600

FAX: (208) 235-4200

Attorneys for Plaintiffs

IN THE SEVENTH JUDICIAL DISTRICT COURT

BONNEVILLE COUNTY, IDAHO
The Honorable Jon J. Shindurling

THOMAS L. STRONG and )
BRIAN K. HAWK, )
; Case No. CV-06-7149
Plaintiffs, )
) SUPPLEMENTAL
Vs, % AFFIDAVIT OF COUNSEL
INTERMOUNTAIN ANESTHESIA, P.A. ;
AND MARCUS E. MURPHY, M.D., \
)
Defendants. )
STATE OF IDAHO )

S
BANNOCK COUNTY )

LOWELL N. HAWKES, being first duly sworn states as follows:

1. I am lead counsel for the Plaintiffs herein and make this Supplemental
Affidavit on personal and professional knowledge.

2. By reference, I incorporate herein all prior filings, affidavits, and
exhibits to those filings and affidavits.
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3. In prior proceedings before this Court I advised the Court that Plaintiff
Brian Hawk’s bankruptcy schedules had not disclosed his claim herein as a potential
asset of the bankruptey. Our office only learned of the bankruptcey after we had filed the
Complaint herein and when I so learned I faxed Mr. Scanlan with that information. The
original of the motion now before the Court was actually filed while the original federal
stay was in effect and after I had notified Mr. Scanlan that I had just learned of the
bankruptcy. While that bankruptcy was still active I corresponded with the Trustee in an
effort to meet and resolve any issues relative to the malpractice claim not being
scheduled as a potential asset of the bankruptcy estate. The Trustee closed the
bankruptcy without addressing the issue or notifying me of the intent to close the
bankruptcy.

4. Because federal law makes it a criminal offense for any person to assert
possession or control over an asset to which a bankruptcy trustee may have the statutory
right all counsel and the Court were at jeopardy herein in proceeding absence clearance
from the federal Bankruptcy Judge Jim Pappas and the Trustee.

5. Accordingly, I met with Pocatello attorney James Spinner, legal counsel
to the Trustee in Mr. Hawk’s bankruptcy, to advise him of the absence of this claim
being set forth in the original bankruptcy schedules and my prior correspondence with
the Trustee. I told him that I would do whatever he and the Trustee requested or required
and that the entirety of my files were open to him and the Ttrustee but that, given the

federal potential criminal liabilities for asserting any measure of control over a potential
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bankruptey asset I could not, and would not, proceed further on the pending malpractice
claim until that was resolved before Judge Pappas.

6. Some time after that meeting with Mr. Spinner he phoned me and told
me that he and the Trustee, Sam Hopkins, had consulted and their request of me was that
our office move to reopen the bankruptcy to make the requisite potential claim
disclosures on the record since we were more knowledgeable than they were as to the
facts relative to medical malpractice claim. My October 27, 2010 Verified Application to
Reopen and Affidavit of Counsel filed with the Bankruptcy Court set forth the facts
explained above.

7. Incidental to Bankruptcy Judge Pappas reopening the bankruptcy I
offered the entirety of my case files to Mr. Spinner and the Trustee and provided all that
was requested by them. That included written synopses of the claim together with key
documents such as the claim booklet and medical records presented to the State Board of
Medicine Prelitigation Screening Panel Members.

8. The process relative to the Trustee’s determination on a medical
malpractice claim as a potential asset is neither quick nor simple; among other things, it
involves medical-legal expertise (or consultation) and evaluation of the whole claim and
its components in light of exemptions available to the injured party to which the Trustee
may have no potential claim. I had no control over that process undertaken by the

Trustee, his legal counsel, and any consultant that may be involved.

SUPPLEMENTAL AFFIDAVIT OF COUNSEL — Page 3 "
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9. Eventually, and following making the entirety of my files available to
the Trustee and his legal counsel, that reopening process concluded and the bankruptey
was closed the second time. There was never any determination that this malpractice
claim of Brian Hawk was a non-exempt asset of the Bankruptcy estate; the Trustee
ultimately did not contend it was an asset of the Bankruptcy to which he made any claim.

10. Following the Trustee’s second closing of the bankruptey I spoke with
Mr. Scanlan — incidental to working with him on other active litigation — that the
bankruptcy in this case had now been closed for the second time. We specifically talked
about how Mr. Scanlan was now free of the federal Stay that had stopped hearing on this
motion “mid-stream” and could reschedule this motion for hearing subject to scheduling
and caseload demands.

11. T anticipated, knowing something of the caseload demands we each
carried, and having given Mr. Scanlan significant extensions on other litigation in which
we were involved that it could take some period of time before he could work this case
back into the mainstream of his demanding caseload.

12. During the time interim of the automatic federal bankruptcy stay
pursuant to 11 U.S.C. § 362 and the second closing of the bankruptcy (and the resetting
of this motion), nothing was said by Mr. Scanlan relative to perpetuating any testimony
of any witness or employee of his client or otherwise preserving any evidence that

somehow might be susceptible to loss or prejudice during that interim. I certainly would

SUPPLEMENTAL AFFIDAVIT OF COUNSEL — Page 4
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have consented to and cooperated with the perpetuation of any testimony or preservation
of any evidence.

13. Nothing in the recent filings sets forth any actual prejudice nor
contends that any non-party potential witness, whether an employee of Defendant
Intermountain Anesthesia or otherwise, had information that was material to the defense
of this case.! And the prior deposition of Defendant Murphy established that there was
no basis for any of the key affirmative defenses asserted:

His [Defendant Murphy’s] recent deposition and the medical

record clearly established his asserted medical and legal

defenses to be groundless fabrications for which there was

never any basis in fact or law. Murphy Depo. 108:3-9 (2" and

4™ Affirmative Defenses of Mitigation and Comparative

Negligence), Murphy Depo. 108:13-24 (3™ Affirmative

Defense of Third-party Negligence), Murphy Depo. 108:25-

109:14 (8" Affirmative Defense of Pre-existing Condition),

Murphy Depo. 109:16-112:14 (9" Affirmative Defense of

Superceding Cause).

— Page 3, Plaintiffs Response fto Defendants’ Motion fo

Dismiss and Motion for Summary Judgment (10-18-10}

14. In summary, because this malpractice claim of Brian Hawk was in fact
specifically disclosed to the Bankruptcy Court, the Trustee, and legal counsel for the

Trustee, it falls outside the scope of those judicial decisions applying “judicial estoppel”

against civil claims not disclosed to the Bankruptcy Court.

"It would be customary and expected that incidental to even the Prelitigation proceedings
and prior to suit being filed that Intermountain Anesthesia, its insurer and legal counsel would have
statements from any necessary defense witnesses. On the basis of the current non-factual conclusory
assertions of prejudice it is just as likely that any witness no longer available may have been more helpful
to the Plaintiffs’ claims and detrimental o the defense than any defense contention that the testimony would
have been helpful to the defense.

SUPPLEMENTAL AFFIDAVIT OF COUNSEL — Page 5
Strong & Hawk v. Intermountain Anesthesia, Murphy
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15. Finally, relative to the fact of Intermountain Anesthesia being a party to
the Prelitigation Proceedings and that fact bearing upon the customary use by physicians
of entities through which they practice medicine, attached hereto is the March 11, 2003
Memorandum Decision of The Honorable N. Randy Smith in Bannock County Case No.
CVPI-01-00070-B that was previously furnished this Court in the Morgan proceedings.

DATED this 19" day of May, 2014

) /
N\VOML//i C’% s 4/ =
TOWELL N. HAWKES

SUBSCRIBED AND SWORN TO before me May 19, 2014

\\\\\m “WIII[//’/
\\“\\ \— JO /‘14/47/

.........
"o

NO AR UBL C FOR AHO
Residing atocate
My Commission expires Aprl 21,2015
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

Register No. CVPI01-00070B

FRANK LANE FOSTER and EDITH FOSTER,
husband and wife,

Plaintiffs,

MEMORANDUM DECISION
& ORDER

)
)
)
)
)
vs. )
)
) RE: MOTION TO DISMISS
)
)
)
)
)
)

JOHN B. TRAUL, M.D., JOHN TATHAM,
CRNA, ANESTHESIA ASSOCIATES OF
POCATELLO, P.A. and POCATELLO
REGIONAL MEDICAL CENTER,

Defendants.

On December 16, 2002, the Court held a hearing on the

Motion to Dismiss for Failure to State a Claim upon which Relief

may Dbe Granted, filed by Defendants John Tatham, C.R.N.A.

{hereinafter referred to as Tatham) and Anesthesia Associates of

Pocatello, P.A. (hereinafter referred to as ARA). At the

Regisgter CVPI01-00070B

MEMORANDUM DECISION & ORDER RE: MOTION TO DISMISS

Page 1
Received Time May. 19, 2074 1:29PM No. 5892
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hearing, the Court allowed the parties until Febtuary 14, 2003
to submit further responses Lo the motion to dismiss. Since the
Court had not received any additional materials on the Motion to
Dismiss by February 14, 2003, the Court then took the matter
under advisement on that date. The Court now issues its
decision. The Court GRANTS the Motionh to Dismiss as to
Defendant Tatham but DENIES the Motion asg to Defendant AA.
EACTS
On December 15, 1598, Dr. Peter Schossberger, a surdson

with privileges at PRMC, performed back surgery on the Plaintiff

Lane Foster. During Mr. Foster’s surgery the anesthesiology
team consisted of Dr. John B. Traul (hereinafter referred to as
Traul) and Tatham both of whom were employees of AA. Neither

Traul or Tatham are employees of PRMC, although Traul does have

privileges at the facility.  Almost immediately following the

surgery, Mr. Foster’s vision was lost. He is now blind in his

right eye and has reduced vision in his left eye.

On June 14, 2000, Plaintiffs filed a pre~litigation reguest

with the State Board of Medicine. The State Board of Medicine
filed the Panel’s Report and Conclusion on January 11, 2001.
The Plaintiffs thereafter filed the Complaint on July 5, 2001
failed

alleging that the defendants, negligently and improperly,

to take appropriate precautions to protect Mr. Foster’s eyes.

Register CVPIO1-00070B
MEMORANDUM DECISION & ORDER RE: MOTION TO DISMISS

. Page 2
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STANDARD OF REVIEW

If, upon a motion to dismiss filed under Idaho Rules of
Civil Procedure 12(b) (6), matters outside the pleading being
challenged for failure to state a claim upon which relief can be
granted are presented to and not excluded by the court, "the
motion shall be treated as one for summary judgment and disposed
of as provided in Idaho Rules of Civil Procedure 56, and all
parties shall be given a ;easonable opportunity to present all
material made pertinent to such a motion by Rule 56.7 TpaHO R.
Civ. P. 12(b). Indeed, the Idaho Supreme Court has held that
‘when matters outside the pleading, in the'form of affidavifs,
are presented to and considered by the court it is the duty of
the court to treat such motion +to dismiss as a motion for
summary judgment. Boesiger v, DelModena, B8 Idaho 337, 339 P.2d
635 (1965); citing Rush v. G-K Machinery Co., 84 Idaho 10, 367
P.2d 280 (1961).

Rule 56(c) of the Idaho Rules of Civil Procedure allows
that summary 'judgmeht "shall be reﬁdered forthwith 4if the
pleadings, depositions and admissions on fiie, together with the
affidavits, if any, show that there is no genuine ‘issue as toO
any material fact and that the ﬁoving party is entitled to &
Judgment as a matter of law." Smith v, Meridian Joint School

Dist. No. 2, 128 Idaho 714, 718, 918 P.2d 583, 587 (1996)

Register CVPIOL-00070B
MEMORANDUN DECISION & ORDER RE: MOTION TO DISMISS
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(quoting IpaHo R. Civ. P. 56(c)); see also Idaho Bullding
Contractors Association v. City of Coeur d'Alene, 126 Idaho 740,
830 P.2d 326 (1995): Avila v. Wghlguist, 126 Idaho 745, 890 P.Zd
331 (1%95). In making this determination, a Court should
liberally construe the record in favor of the party opposing the
motion and draw all reasonable inferences and conclusions in
that party’s favor. Smith, 128 Idaho at %18, 918 P.zd at 587
(citing Friel v. Boise City Hous. Auth., 126 Idaho 484, 485, 887
P.2d 29, 30 (19%4)). If reasonable persons could reach
differing conclusions or draw conflicting inferences from the
evidence, summary Jjudgment must be denied. Id. {(clting Harris
Q. Department of Health & Welfare, 123 Idaho 295, 298, 847 P.2d
1156, 1159 (1882)). However, if the =evidence reveals 1o
disputed issues of material fact, then summary Jjudgment should
be granted. Id., 128 Idaho at 718-719, 918. P.2d at 587-88
(citing ILoomis v. City of Hailey, 119 Idaho 434, 437, 807 P.2d
1272 (1991)). |

The bu;den of establishing the absence of a genuine issue
of material fact rests at all times with the party moving forx
summary Jjudgment. Id., 128 Idaho at 719, 918 P.2d at 588

(citing Tingley v. Harrison, 125 Idaho 86, 89, 867 P.2d 960, 963

(1994)). In order to meet its burden, the moving party must

challenge in its motdion and establish through evidence the

Regilster CVPIO1-00070B
MEMORANDUM DECISION & ORDER RE: MOTION TO DISMISS

Page
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absence of any genuine issue of material fact on an element of
the nonmoving party's case. Id. (citing Thomson v. Idaho Ing.
Agency, Inc., 126 Idaho 527, 530, 887 P.2d 1034, 1037 (1994)).
If the moving party fails to challenge an element or fails to
present evidence establishing the absence of genuine izsue of
material fact on that element, the burden does not shift to the
nonmoving party, and the nonmoving party 1is not required to
respond with supporting evidence. Id. (citing Thomson, 126
Idaho at 530, 887 P.2d at 1038)). However, 1if the moving party
challenges an element of the nonmoving party's case on the basis
that no genuine issue of material fact exists, the burden then
shifts to the nonmoving party to c:ome' forward with sgufficient
evidence to create a genuine issue of fact. Id. (citing
Tingley, 125 Idaho at 90, 867 P.2d at 964). Summary judgment is
properly granted in favor of the moving party, when the
nonmoving party fails to establish the existence of an element
essential to that party’s case upon which that party bears the
burden of proof at trial. Td. (citing Thomson, 126 Idaho at
530-31, 887 .P.2d at 1037-38; Badell v. Beeksz, 115 Idahoc 101,
102, 765 P.z2d 126 (1988)). The party opposing the summary
judgment motion "may not rest upon the mere allegations ox
denials of that party's pleadings, but the party's response, by

affidavits or as otherwise provided in this rule, must set forth

Register CVRPIOL-00070B
MEMORANDUM DECISION & ORDER RE: MOTION TO DISMISS
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specific facts showing that there is a genuine issue for trial.”
Id. (quoting IpsHo R. Civ, P. 56(e)). The nonmoving party's case
must be anchored in something more than speculation, and a mere
scintilla of evidence is not enough to create a genulne issue of
fact. Tuttle v. Sudenga Industries, Inc., 125 Idaho 145, 868
P.2d 473 (19%94)) (plaintiff who produces mere gcintilla of
evidence, or otherwise raises only slight doubt as to facts,
will not withstand swmmary judgmeﬁt); Nelson v. Steer, 118 Idaho
408, 797 P.2d 117 (1980). If the nonmoving party does not come
forward as provided in the rule, then summary judgment should be
entered against that party. State v. Shama Resources Ltd.
Partnership, 127 Idaho 267, 270, 899 p.2d 977, 580 (1995);
DISCUSSION

The Defendants argue in their Motion, ﬁhat the Complaint is
barred by the statute of limitations, Idaho Code § 5-219, as it
relates to Tatham and AA. The operation was performed on
December 15, 1998. The Complalnt was filed on July 5, 2001,

Tdaho Code § 5-219 provides that actions for professional
malpractice or for personal injuries must be filed within two
(2) years of the occurrence, act, or omission complained of,

stating in part:

4, An action to recover damages for professional

malpractice, or for an injury to the person, or for
the death of one caused by the wrongful act or neglect

Register CVPIO1-00070B
MEMORANDUM DECISION & ORDER RE: MOTION TO DISMISS
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of another, including any such action arising from
breach of an implied warranty ox implied covenant;
provided, however, when the action 1s for damages
arising out of the ©placement and inadvertent,
accidental or unintentional leaving of any foreign
object in the body of any person by reason of the
professional malpractice of any hospital, physician or
other person or institution practicing any of the
healing arts or when the fact of damage has, for the
purpose of escaping responsibility therefor, Dbeen
fraudulently and knowingly concealed from the injured
party by an alleged wrongdoer standing at the time of
the wrongful act, neglect or breach in a professional
or commercial relationship with the injured party, the
same shall be deemed to accrue when the injured party
knows or in the exercise of reascnable care should
have Dbeen put on 1inguliry regarding the condition or
matter complained of; but in all other actions,
whether arising from professional malpractice or
otherwise, the caunse of action shall be deemed to have
accrued as of the time of the occurrence, act or
omission complained of, and the limitation period
shall not be extended by reason of any continuing
consequences or damages regulting therefrom or any
continuing professional oxr commercial relationship
between the injured party and the alleged wrongdoer,
and, provided further, that an action within the
foregoing foreilgn object or fraudulent concealnent
exceptions must Dbe commenced within one (1) year
following the date of accrual as aforesaid or two (2)
years fellowing the occurrence, act or omission
complained of, whichever is latsr. The  term
"professional malpractice" as used herein refers to
wrongful acts or omissions in the performance of
professional = services by any person, firm,
association, entity or corporation licensed to perform
such services under the law of the state of Idaho.
This subsection shall not affect the application of
section 5-243, Idaho Code, except as to actions
arising from professional malpractice. = Neither shall
this subsection be deemed or construed to amend, ozx
repeal section 5-241, Idaho Code.

Iparo CopE § 5-219(4) (1998).

Register CVPIO1-00070B
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Therefore, under plain language of the statute, the case
was not filed on time. The Plaintiffs however argue that the
statute was tolled pursuant to Idaho Code § 6-1005. Idaho Code

§ 6-1005 states as follows:

There shall be no Jjudicial or other review or appeal
of such matters. No party shall be obliged to comply
with or otherwise [be] affected or prejudiced by the
proposals, conclusions or suggestions of the panel or
any member or segment thereof; however, in the
interest of due consideration being given to such
proceedings and in the dinterest of encouraging
consideration of claims informally and without the
necessity of litigation, the applicable statute of
limitations shall be tolled and not be deemed to -run
during the time that such a claim is pending before
such a panel and for thirty (30) days thereafter.

Ipano Cobr § 6~1005 (1988).
Therefore, if Idaho Code § 6-1005 applies, the statute would be
tolled from the date of the filing for the prelitigation panel
to thirty days after the panel’s‘decision.' Here, the'Plaintiff
filed for the panel on June 14, 2000. The panel’s decision was
published on January 11, 2001. The parties agree that such
tolling wouid make the filing of the complaint within the time
necessary to comply with the statute of limitations.

The Court must then determine 1f Tatham and/or AA are
allowed the tolling provisions under 6-1005. Pursuant to Idaho
Code § 6-1001 only physicians, surgeons an@ acute care general

hospitals are to be given hearing panels. It states:

Register CVPIO1-00070B
MEMORANDUM DECISTION & ORDER RE: MOTION TO DISMISS
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The Idaho state board of medicine, in alleged
malpractice cases involving claims for damages against
physicians and surgeons practicing in the state of
Idaho or against licensed acute care general hospitals
cperating in the state of Idaho, 1s directed to
cooperate in providing a hearing panel in the nature
of a special civil grand Jury and  procedure for
prelitigation consideration of personal injury and
wrongful death claims for damages arising out of the
provision of or alleged failure to provide hospital or
medical care in the state of Idaho, which proceedings
shall be informal and nonbinding, but nonetheless
compulsory as a condition precedent to litigation.
Proceedings conducted or maintained undexr the
authority of this act shall at all times be subject to
disclosure according to chapter 3, title 9, Idaho

Code. Formal rules of evidence shall not apply and
all such proceedings shall be expeditious and
informal.

Ipano CopE § 6-1001 (1998) (emphasis added.).
The Court must determine i1f Tatham and/or AA are
‘“physicians and surgeons practicing in the state of Idaho or
against licensed acute care general hospitals operating in the
state of Idaho.” This decision presents an issue of statutory
cohstruction, an issue of law, which 1s subject to frée
appellate review. City of Sun Valley v. Sun Valley Co., 128
Idaho 219, 221, 912 Pp.2d 106, 108 (1986); Harris v. Department
of Health and Welfare, 123 Idaho 295, 297, 847 P.2d 1156, 1158
(1992).
Judicial interpretation of a statute begins with the

court’s rzreview of the statute’s literal words. State wv.

Register CVPIOL-00070B
MEMORANDUM DECISION & ORDER RE: MOTION TO DISMISS
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Burnight, 132 Idaho 654, 659, 978 P.2d 214, 219 (1999); City of
Boise v. Indus. Comm’m, 129 Idaho 906, 909, 935 P.2d 169, 172
(1997) . The court must give the language of the statute its
plain, obvicus, and rational meaning. Id. If the court finds
the language clear and unambiguous, then it applies the statute
according to its plain terms. The court need not resort to
legislative historv or rules of statutory interpretation. Id.
The court nust give every word, clause, and sentence effect, if
possible.” In re Permit No. 36-7200, 121 Idaho 8109, g§22, 828
P.2d 848, 851 (1992).

“Physicians and surgeons practicing in the state of Idaho
or against licensed acute care general hospitals operating in
the state of Idaho” is not defined by the statute. However, the
Court finds the language of the statute to be clear and
unambiguous. Therefore; it need not resort to legislative
history or ruies of statutory interpretatdion. Physicians,
surgeons, and acute care general hospitals are the only entities
required te go to a screening panel.

Plaintiffs argue that the legislative intent of the statute
would indicate that 4t should be more broadly applied, that
Idaho Code §§ 6-1007 and 6-~1012Z evidence that the legislature

intended the words in Idaho Code § 6-1001 to be read to

Register CVPIOL-00070B
MEMORANDUM DECISION & ORDER RE: MOTION TO DISMISS
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encompass all of the medical care providers listed in those
statutes. However, the Court disagrees.

ILdahe Code § 6-1001 is not ambiguous,’therefore the Court
need not résorﬁ to legislative history to determine legislative
intent. Further neither party presented any legislative history
to the Court. If the legislature intended a broader group of
health care providers to be included in § 6-1001, the Court
believes that they would have used the same language as is found
in § 6-1007 and § 6-1012. As to statutory interpretation, Idaho
Code §§ 6-1007 and 6-1012 address a broader group of health care
providers, Idaho Code § 6-1001 does not. Statutes are in pari
materia 1f they relate to the same subject. Grand Canyon Dories
v. Idaho State Tax Comm'n, 124 Idaho 1, 855 p.2d 462 (1993) .
Such statutes are construed together to effect legislative
intent. Id. Where two statutes appear To apply to the same case
or subject matter, the specific statute will control over the

ore general statute. State v. Barnes, 133 Idaho 378, 987 P.2d

250 (1999) . Therefore, even if the Court were to try to
determine legislative intent by rules of statutory
interpretation, Idaho Code § 6-~1001 is the more specific statute

and therefore would not be modified by the more general

statutes.

Register CVPI0O1-00070B
MEMORANDUM DECISION & ORDER RE: MOTION TO DISMISS
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Lastly, the Idaho State Board of Medicine did not issue a
decision regarding the claims of liability against Tatham and AA
but only addressed the liability of Traul and PRMC. Since the
board did not address the claims of liability against Tatham and
AR, it seems their «claims were not before +the board.
Alternatively, those claims were not against physicians,
surgeons and/or acute care genéxal hospitals. An agency’s
interpretation of its statutes is entitled to deference. Pearl
v. Board of Professional Discipline of Idaho State Board of
Medicine, 137 Idaho 107, 44 p.3d 1162 (2002).

Applying the above law to thése facts, there is nothing in
the record to indicate that Tatham is a physician, surgeon, or
acute care general hospital. Therefore, there is no tolling of
the statute of limitations during a prelitigation hearing as to
Tatham.

There is however evidence in this record that Traul was an
employee of AB. Traul became an employee éf A8 in July 1598
(later becoming a partner in July 1999). Traul and AA stand in
relation as master and servant,'wbereby the negligent actg of
the servant, or employvee, are imputed to the master, or
employer, under the doctrine of respondeat superior. Smith wv.
Thompson, 103 Idaho 909, 655 P.2d 116 (Ct.RBpp. 1982). See PROSSER

AND KEETON ON ToOrTs § 72, at 516 (5th ed. 1984). The historical and

Register CVPIO1-00070B
MEMORANDUM DECISION & ORDER RE: MOTION TO DISMISS
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economic genesis of the doctrine of respondeat superior, or
vicarious liability, lies in +the fact that the tort is brought
.about in the course of an undertaking for the benefit of the
master, and that the master possesses the right to control the
servant’s course of conduct as well as the result to be
accomplished thrgugh such conduct. See Mathauser, v. Hellyer,
98 Idaho 235, 560 P.2d 1325 (1977); Whalen wv. Zinn; 60 TIdaho
722, 96 P.2d 434 (1%39); State ex rel Dept. of Labor and Indus.
Services v. Hill, 118 TIdaho 278, 796 P.2d 155 (Ct.App. 1990).
Because the ‘employment’ is a factor causing the tort, the law
regards the business as a unit and deals with the act of any
member of it as the act and responsibility of dits principal the
employer.

AR was Incorporated under the Idaho Professional Service
Corporate Act in June 1996 (File number C 115446). The Articles
of Incorporation states ¥ 3 in part:

PURPOSES: This corporation may render to the public

the professional services that a medical doctor duly

o licensed under the Jlaws of the State of Idaho is
authorized to render, together with allied
professional sexvices as defined in Idaho Code Section

30-1303(3), but such professional services shall be

rendered only through officers, employees and agents
who are legally authorized to practice the above

profession.

Further, Idaho Code § 30-1306 (a provision of the Idaho

Professional Service Corporate Act) provides that a corporation
Register CVPI01-00070B
MEMORANDUM DECISION & ORDER RE: MOTION TO DISMISS
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organized under this act shall remain liable for its employees.

It states:

Nothing contained in this act shall be interpreted to
abolish, repeal, modify, restrict or limit the law now
in effect in this state applicable to the professional
relationship and liabilities between the person
furnishing the professional services and the person
receiving such professional service and to the
standards for professional conduct. Any officer,
shareholder, agent or employee of a corporation
organized under this act shall remain personally and
fully liable and accountable for any negligent or
wrongful acts or misconduct committed by him, or by
any person under his direct supervision and control,
while rendering professional services on behalf of the
corporation to the person for whom such professional
services were being rendered. The corporation shall
be liable up to the full value of its property for any
negligent or wrongful acts or misconduct committed by
any of its officers, sharecholders, agents or employees
while they are engaged on behalf of the corporation in
the rendering of professional services.

The relationship of an individual to a professional
corporation organized under this act, with which such
individual is associated, whether as shareholder,
director, officer or employee, shall in no way modify
or diminish the Jurisdiction over Thim of the
governmental authority or state agency which licensed,
certified or registered him for a particular
profession. '

Ipano Cope § 30-1306 (1999).

Therefore, because Traul 1s a physician, AA 1s also
considered a physician, for the purpose of Idaho Code § 6-1005.
The statute would then toll the statute of limitations as to AA
for any conduct for which Traul may be responsible.

IT IS SO ORDERED.

Register CVPI01-00070B
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DATED March 7, 2003

A

Y, RANDY &MITH

District Judge <i:7

Copies to:

Lowell N. Hawkes
Richard L. Stubbs
William R. Dalling
John A. Bailey, Jr.
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Telephone: (208) 342-3310
Facsimile: (208) 342-3299
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Attorneys for Defendants

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

THOMAS L. STRONG, and BRIAN K.
HAWK,

Plaintiffs,
VS.

INTERMOUNTAIN ANESTHESIA, P.A. and
MARCUS E. MURPHY, M.D.,

Defendants.

Case No. CV 06-7149

REPLY MEMORANDUM IN
SUPPORT OF DEFENDANTS’
RENEWED MOTION TO DISMISS,
OR ALTERNATIVELY, MOTION
FOR SUMMARY JUDGMENT

COME NOW Defendants Intermountain Anesthesia, P.A. and Marcus E. Murphy, M.D.

(collectively “Defendants”), through their counsel of record, Duke Scanlan & Hall, PLLC, and

submit the following reply memorandum of points and authorities in further support of their

Renewed Motion to Dismiss, or Alternatively, Motion for Summary Judgment.
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A. The bulk of the Supplemental Affidavit of Counsel and “Fact Synopsis” submitted
by Plaintiffs should not be considered in deciding Defendants’ motion.

The centerpiece of Plaintiffs’ opposition to this motion appears to be the Supplemental
Affidavit of Counsel. The vast majority of the averments made in this affidavit are inadmissible
in evidence and, therefore, should not be considered in the Court’s decision on this motion.
When an affidavit is submitted in opposition to a motion to dismiss or a motion for summary
judgment, its consideration in opposition to those motions is governed by Idaho Rule of Civil

rocedure 56(¢). Idaho R. Civ. P. 12(b), 56(¢); State v. Shama Res. Lid. P’ship, 127 1daho 267,
270-71, 899 P.2d 977, 980-81 (1995). “The requirements of Rule 56(¢e) are not satisfied by an
affidavit that is conclusory, based on hearsay, and not supported by personal knowledge.”
Shama, 127 Idaho at 271, 899 P.2d at 981. “Only material contained in affidavits or depositions
that is based upon personal knowledge or that is admissible at trial [can] be considered by [the
clourt.” Id. As the Idaho Supreme Court recently stated, “the nonmoving party cannot rely on
mere speculation, and a scintilla of evidence is insufficient to create a genuine issue of material
fact.” Major v. Sec. Equip. Corp., 155 Idaho 199, 202, 307 P.3d 1225, 1228 (2013) (quoting
Bollinger v. Fall River Rural Elec. Coop., Inc., 152 Idaho 632, 637, 272 P.3d 1263, 1268
(2012)).

The Idaho Supreme Court took up the admissibility issue in Shama, in which it upheld
the district court’s exclusion of affidavits submitted by McGary, a party opposing summary
judgment, because the affidavits did not meet the Rule 56(¢) standard, finding as follows:

The affidavits presented by McGary, on the other
hand, do not meet the requirements of Rule 56(¢). Rule
56(e) requires that the affidavits be based on the personal
knowledge of the affiants and that the affidavits shall
present facts that would be admissible in evidence. The

McGary affidavits were not based upon the personal
knowledge of the affiants. The McGary affidavits made
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generalizations about all of the offerees and investors in
Shama and declarations about information supposedly
known by the Shama offerees and investors without
statements by those individuals. Additionally, the
affidavits made suppositions about the beliefs and
expectations of other offerees and investors. The McGary
affidavits also presented insufficient and nonspecific
statements denying that McGary committed securities
Jraud. These statements were conclusory in nature and
were unsupported by any factual basis or foundation.
Finally, the McGary affidavits contained statements of
hearsay that would not be admissible into evidence. We
conclude that because the affidavits were not based on
personal knowledge, were insufficient and conclusory in
nature, and contained statements of hearsay that would not
be admissible into evidence, all in violation of Rule 56(¢),
the trial court properly rejected the affidavits presented by
McGary from consideration when ruling on the
Department's motion for summary judgment.

Id. (emphasis added). Mr. Hawkes’ affidavit suffers from similar issues and the bulk of it should
be excluded from consideration in deciding this motion for the reasons set forth in Shama. Each
offending paragraph of Mr. Hawkes’ affidavit will be discussed in turn:

Paragraphs 3-12: The averments of these paragraphs constitute the type of “insufficient
and non-specific statements” that the Idaho Supreme Court refused to consider in Shama. While
one of the key issues that Mr. Hawkes purports to address in his affidavit is the amount of time
this litigation has been pending and the Plaintiffs’ diligence in the prosecution of this litigation,
the only specific date mentioned in these paragraphs is the October 27, 2010, the filing date of
Mr. Hawkes’ prior affidavit. General averments of non-specific action taken relative to the
bankruptcy trustee, in addition to being of limited relevance, do nothing to add to the record
concerning the Plaintiffs’ diligence in this matter and, as such, should not be considered by this

Court.
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Paragraphs 10-12: Defendants, in addition to questioning the factual accuracy of these
statements, question the admissibility of these statements for consideration in connection with
the motions currently before the Court. The primary issue before this Court is the Plaintiffs’
diligent prosecution of their claims in this matter. The caseload demands of Defendants’ counsel
and Mr. Hawkes’ purported consideration thereof in choosing whether to act in this matter are of
no relevance to the issues currently before this Court and should not be considered.

Paragraphs 13-14: These paragraphs should not be considered because, just like the
offending affidavit in Shama, they contain legal conclusions. In these paragraphs, Mr. Hawkes
offers legal conclusions concerning the validity of Dr. Murphy’s defense, whether the
Defendants have suffered actual prejudice as a result of delay in this matter, and the applicability
of legal precedent applying the judicial estoppel doctrine to Mr. Hawk’s claims. These
conclusions are the function of this Court, not Mr. Hawkes, and his affidavit on these subjects
should not be considered.

For the reasons set forth above, Defendants respectfully request that paragraphs 3-14 of
the Supplemental Affidavit of Counsel not be considered in deciding this motion pursuant to
Rule 56(e).

Fact Synopsis: An issue related to the Supplemental Affidavit of Counsel is the “Fact
Synopsis” submitted by Plaintiffs as part of Plaintiffs’ Supplement Response to Defendants’
Motion to Dismiss and for Summary Judgment (“Opp. Memo.”). (Opp. Memo., at 3-5). The Fact
Synopsis contains multiple legal and factual conclusions that are unsupported by the Plaintiffs’
citations to the record. To the extent this Court considers these statements, Defendants would

urge the Court, to the extent it wishes to consider the information set forth in Plaintiffs’ Fact
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Synopsis, to rely on the cited materials themselves rather than Plaintiffs’ characterization of

those materials.

B. Claims against Intermountain Anesthesia are barred by the applicable statute of
limitations.

Contrary to the Plaintiffs’ suggestion, Intermountain Anesthesia was not named as a party
to the prelitigation screening panel proceedings, nor could it have been pursuant to Idaho Code §
6-1001. As Idaho Code § 6-1001 provides, the prelitigation screening panel procedures are only
applicable to “physicians and surgeons . . . or against licensed acute care general hospitals . . . .”
LC. § 6-1001. The non-binding opinion submitted by Plaintiffs from the Foster v. Traul matter
shares this conclusion, noting “[i]f the legislature intended a broader group of healthcare
providers to be included in § 6-1001, the Court believes they would have used the same language
as is found in § 6-1007 and § 6-1012.” (Supplemental Affidavit of Counsel, Ex. A, at 11).

When construing a statutory scheme, statutes that are in pari materia, meaning relating to
the same subject matter, must be construed together. City of Sandpoint v. Sandpoint Indep.
Highway Dist., 139 Idaho 65, 69, 72 P.3d 905, 909 (2003). When construing statutes in pari
materia, if a statute on “one subject contains a certain provision, the omission of such provision
from a similar statute concerning a related subject is significant to show that a different intention
existed.” Id. In this matter, an in pari materia construction of Idaho Code § 6-1001 with Idaho
Code § 6-1012 demonstrates legislative intent that only the providers named in § 6-1001 are
proper parties to prelitigation screening panel proceedings.

Idaho Code § 6-1012, concerning the standard of care in medical malpractice claims,
provides that it is applicable to claims “against any physician and surgeon or other provider of
health care, including, without limitation, any dentist, physicians’ assistant, nurse practitioner,

registered nurse, licensed practical nurse, nurse anesthetist, medical technologist, physical
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therapist, hospital or nursing home. . . .” L.C. § 6-1012. The inclusiveness of this provision, along
with the “without limitation” language, demonstrates legislative intent that this provision apply
to medical professionals generally. By contrast, § 6-1001 identifies three discrete classes of
providers, not including professional associations, who are subject to prelitigation screening
panel proceedings. This demonstrates legislative intent to exclude professional associations from
those proceedings. This is also consistent with the manner in which the Board of Medicine
carries out its duties pursuant to Idaho Code § 6-1001, as noted in the Woodington decision
previously provided by Defendants. (4ffidavit of Kevin J. Scanlan In Support of Renewed Motion
or, Alternatively, Motion for Summary Judgment, Ex. ], at 9).

Here, although Plaintiffs contend that Intermountain Anesthesia was named in the request
for prelitigation screening panel hearing, neither the panel’s decision, nor the request for hearing
clearly identifies Intermountain Anesthesia as a party. Exhibit C to the October 18, 2010,
affidavit of Lowell Hawkes (“Hawkes Aff.”) contains the Plaintiffs’ requests for prelitigation
screening panel. (Hawkes Aff., Ex. C). An examination of these requests shows that they appear
to identify Dr. Murphy as a potential defendant and provide his business address. (/d.). Directly
following this identification is the boilerplate language “Any professional corporation or entity
connected with any of the above are also prospective defendants in professional liability
litigation.” (/d.). This hardly constitutes identification of Intermountain Anesthesia as a
Defendant, but instead appears to identify it as Dr. Murphy’s place of business as part of his
business address. It appears the prelitigation screening panel shared a similar view, as
Intermountain Anesthesia was not mentioned in the prelitigation screening panel’s decision.

Furthermore, under the in pari materia interpretation of Idaho Code § 6-1001,

Intermountain Anesthesia could not be named as a party before the panel and, as such, claims
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against it would not be subject to the tolling provisions of Idaho Code § 6-1005. Accordingly,
this Court should dismiss the claims against Intermountain Anesthesia because, without the
benefit of the tolling provisions, they were not timely.

Under the reasoning of Foster, the same would be true to the extent Plaintiffs contend
that Intermountain Anesthesia is liable to the Plaintiffs for the acts or omission of the CRNAs in
this matter. As the Court in Foster found, non-physician medical professionals, such as CRNAs,
are also not included with the language of § 6-1001 and claims against them are not subject to
tolling pursuant to § 6-1005. As such, to the extent the claims asserted against Intermountain
Anesthesia in this matter are based on the acts or omissions of the CRNAs it employed, those
claims are time-barred.

Plaintiffs also argue that they are entitled to assert claims against Intermountain
Anesthesia regardless of the statute of limitations by virtue of the doctrine of respondeat
superior, which Plaintiffs contend renders Intermountain Anesthesia liable for the acts and
omissions of Dr. Murphy as an employee of Intermountain Anesthesia. In support of this
contention, Plaintiffs cite to the non-binding decision in Foster v. Traul, in which the court found
that a claim could be pursued against a professional organization, even though direct claims
against the organization were time barred, by virtue of vicarious liability under the doctrine of
respondeat superior and Idaho Code § 30-1306. (Supplemental Affidavit of Counsel, Ex. A, at 12-
14). The Plaintiffs’ argument and the reasoning of Foster should be rejected, however, because
of the exclusive nature of recovery provided by the Idaho Medical Malpractice Act, which
provides the sole basis for recovery against Intermountain Anesthesia on the basis of

professional negligence.
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Idaho Code section 6-1012 provides that when a claim for damages arising from the
injury or death of a party is asserted against a health care professional or organization, the sole
issue on that claim will be whether the medical professional complied with the standard of health
care practice applicable to those providing similar treatment in the same locality at the time of
treatment. 1.C. § 6-1012; Hough v. Fry, 131 Idaho 230, 233, 953 P.2d 980, 983 (1998). “The
language of the statute clearly treats the provision of health care as a single act and not a series of
steps, each of which must be analyzed to determine professional judgment.” Hough, 131 Idaho at
233, 953 P.2d at 983. Section 6-1012 represents the legislature’s determination that liability
exposure for healthcare providers “be limited and made more definable by a requirement for
direct proof and a departure from the community standard of practice.” /d. (quoting 1976 Idaho
Sess. Laws 951). Where the act complained of is directly related to the provision of health care,
the standard set forth in section 6-1012 will apply. /d. Negligence has nothing to do with the
application of section 6-1012. /d.

Applying the provisions of section 6-1012, the Idaho Supreme Court has held that
compliance with the applicable local standard of health care practice is the sole inquiry in
medical malpractice cases, to the exclusions of other claims. This principle is evidenced by the
Court’s holding in Hoover v. Hunter, 150 Idaho 658, 249 P.3d 851 (2011). In Hoover, the Idaho
Supreme Court upheld the summary dismissal of a medical malpractice claim because the
plaintiffs failed to support their claims with proper expert testimony. Id. at 663, 249 P.3d at 856.
On appeal, the plaintiffs argued that the district court erred in dismissing their fraud claim
because they had pled all the facts of fraud with particularly and presented sufficient evidence to
create a question of material fact on the issue of fraud. /d. The Idaho Supreme Court rejected this

argument, adopting the reasoning of the district court:
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[T]he gravamen of the claim is an action for . . . wrongful death . . .

. [T}f it is [a medical professional’s misconduct], their failure to do

what they should have done that leads to your damages, it is an

action in malpractice, . . . and we will treat it as a malpractice

action, [a] negligence action.
Id. The Idaho Supreme Court found this holding to be consistent with section 6-1012, noting that
regardless of whether a malpractice claim may seem to sound in fraud, tort, or contract, the sole
inquiry is compliance with the standard of health care practice, as set forth in section 6-1012. Id.

Liability for a claim arising from medical treatment provided by Dr. Murphy, whether

direct or vicarious, is governed by the Idaho Medical Malpractice Act. Because this is a medical
malpractice action governed by Idaho Code section 6-1012, the Plaintiffs cannot rely upon the
common law doctrine of respondeat superior as a means of resurrecting a claim that would
otherwise be time-barred by the Idaho Medical Malpractice Act. Accordingly, this Court should
find that the Plaintiffs’ claims against Intermountain Anesthesia are time-barred and this
statutory bar cannot be avoided by invocation of respondeat superior on the basis of Idaho
Supreme Court precedent governing the exclusivity of claims under the act in suits for liability

arising out of medical treatment.

C. Rule 40(c) warrants dismissal of this matter due to the Plaintiffs’ failure to
demonstrate good cause for prosecution of this case for over one year.

Plaintiffs’ primary contention in opposition to Defendants’ motion to dismiss this matter
is that the delay in this matter is entirely attributable to the bankruptcy stay and the Defendants’
actions. Plaintiffs argue, without support, that “Defendants, however, were promptly notified of
the second closing of the bankruptcy shortly after that occurred and were in total control of
noticing up this motion that was stayed by federal law . . . .” (Opp. Memo., at 9). Plaintiffs’

attempt to somehow shift the blame for their failure to prosecute this matter to Defendants is
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inconsistent with the relevant inquiry under Rule 40(c) and fails to meet the burden imposed on
Plaintiffs under that rule.

Plaintiffs” argument conveniently ignores the fact that, while the relevant inquiry under
Rule 40(c) is whether good cause has been shown, the inquiry is not whether good cause has
been shown for dismissal, but whether good cause exists for more than six months of inactivity
on the part of Plaintiffs sufficient to prevent dismissal. Idaho R. Civ. P. 40(c). This is consistent
with the plain language of Rule 40(c), which provides “in absence of a showing of good cause
Jor retention, any action . . . in which no action has been taken . . . for a period of six (6) months
shall be dismissed.” Idaho R. Civ. P. 40(c) (emphasis added).

The irrelevance of the activities of the defendant in determining whether a plaintiff has
shown good cause to justify inactivity was emphasized by the Idaho Supreme Court in Rudd v.
Merritt, 138 Idaho 526, 533, 66 P.3d 230, 237 (2003), in the context of determining whether the
plaintiff had demonstrated good cause for failure to serve a complaint within six months of filing
as required by Rules 4(a)(2) and 40(c). In that matter, the plaintiffs appealed the district court’s
dismissal of a medical malpractice claim pursuant to Rule 4(a)(2) on the basis of the plaintiffs’
failure to demonstrate good cause for failing to make timely service of a complaint. /d In
affirming the district court, the Idaho Supreme Court held that the defendant’s knowledge of the
claim and participation in proceedings related to the claim does not constitute a waiver or other
excuse for proper service. /d. This is the same theory behind Plaintiffs’ arguments in opposition
to Rule 40(c) dismissal in this matter and those contentions should be similarly rejected.

Here, Plaintiffs contend that Defendants are somehow responsible for any delay in this
matter because they were promptly informed of the conclusion of the reopened bankruptcy

proceedings and could have filed this motion at any time, but did not do so. In addition to the
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fact that there is no support in the record concerning Plaintiffs’ alleged communications with
Defendants of the termination of bankruptcy proceedings, such communication is irrelevant. The
relevant inquiry is why Plaintiffs’ presumably also armed with the knowledge that they allegedly
conveyed to Defendants concerning the bankruptcy proceedings, took no action in this matter for
over one year after those proceedings were terminated and, only then, when served with this
motion. Plaintiffs have provided no justification for this inaction, nor is there any, other than a
general failure of diligence as discussed in part D, supra. As such, Plaintiffs’ claim must be
dismissed under the language of Rule 40(c).

D. Defendants have provided ample evidence of prejudice flowing from Plaintiffs’
failure to prosecute this matter.

Plaintiffs’ primary argument in opposition to dismissal pursuant to Rule 41(b) is that
Defendants have not demonstrated actual prejudice necessary to warrant such a dismissal. This
argument completely ignores the evidence Defendants previously provided to the Court, which
demonstrates substantial, actual prejudice flowing from Plaintiffs’ inaction. The only support
provided for Plaintiffs> position is a citation to Weinstein v. Prudential Property and Casualty
Insurance Co., 149 Idaho 299, 233 P.3d 1221 (2010), which presents a situation factually
distinguishable from the case at bar. In Weinstein, the Idaho Supreme Court rejected the
defendant’s claim that it was prejudiced by the district court’s allowance of an untimely
amendment of the plaintiffs’ complaint to assert a claim for punitive damages. /d. at 310, 233
P.3d at 1232. The defendant’s only identification of prejudice was the statement that “[a]llowing
Plaintiffs to argue for punitive damages at trial changed the character of the trial and prejudiced
Defendants as a result.” Id. The court found this was insufficient because the defendant did “not
attempt to explain how the character of the trial was changed or how it was allegedly

prejudiced.” Jd. The court also noted that prejudice, if any, to the defendant was cured by the fact
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that the motion was only six days late and ample time for discovery remained after it was granted
and the amendment complaint was filed. /d The situation presented in this matter is easily
distinguishable from Weinstein.

Here, rather than the blanket assertion that prejudice will result from the passage of time,
as made in Weinstein, Defendants have come forward with specifically identified evidence of the
prejudice that will result if they are forced to try this matter after nearly ten years of delay on the
part of the Plaintiffs. Plaintiffs, rather than attempt to refute these assertions, instead characterize
them as a blanket assertion of prejudice. As this Court will see from consideration of the
briefing, that is simply not the case. (See Supplemental Memorandum in Support of Motion to
Dismiss, at 2-4; Defendants’ Reply to Plaintiffs’ Motion to Dismiss for Failure to Prosecute, at
2-3; Memorandum in Support of Defendants’ Renewed Motion to Dismiss, at 15-16; Affidavit of
Kevin J. Scanlan In Support of Renewed Motion or, Alternatively, Motion for Summary
Judgment, Ex. G, at 5:14-6:5). If this matter is not dismissed pursuant to Rule 41(b) as a result of
nearly ten years of inaction and delay by the Plaintiffs, real and substantial prejudice to the
Defendants will result as set forth in the above-identified briefing.

Plaintiffs also argue, albeit confusingly,' that their failure to move forward with
prosecution of Mr. Strong’s claims in light of the delay in Mr. Hawk’s claims is attributable to
Defendants because the Defendants did not file a formal motion to bifurcate the claims. This,
once again, improperly attempts to shift the Plaintiffs’ burden to timely prosecute their claims to
the Defendants. As set forth in the affidavit of counsel previously submitted to this Court,
Defendants’ requested that Plaintiffs bifurcate this matter, a request to which Plaintiffs’ never

responded. (Affidavit of Kevin J. Scanlan In Support of Renewed Motion or, Alternatively,

' Plaintiffs make this argument in a footnote to their Rule 40(c) argument, despite the fact that the issue of
joinder/bifurcation would be irrelevant to the Rule 40(c) analysis. (Opp. Brief, at 9 n.3).
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Motion for Summary Judgment, Ex. K). Plaintiffs should not now be entitled to hide behind Mr.
Strong’s inaction and place the blame on the Defendants after they failed to work with the
Defendants to move Mr. Strong’s claim forward or take independent action to diligently
prosecute that matter.

Accordingly, the claims of all Plaintiffs should be dismissed as a result of their failure to

prosecute.

E. The equities of this matter require dismissal of all claims asserted by Brian Hawk
pursuant to the doctrine of judicial estoppel.

As an initial matter, Mr. Hawk contends that this Court cannot dismiss a claim as “a
matter of law” on a motion for summary judgment or motion to dismiss when the basis for
dismissal is equitable and contend that Defendants seek to apply judicial estoppel as a “legal
doctrine.” Hawk provides no explanation for this contention and it is unsupported by applicable
precedent as Defendants have requested that this court apply judicial estoppel just as the Idaho
Supreme Court has on multiple occasions to dismiss a claim that is barred by equitable
considerations. Further, Defendants requested that this Court determine whether judicial estoppel
is applicable according to the established discretionary framework. As such, Defendants fail to
see how they have asked this Court to act contrary to the principles governing judicial estoppel.

Mr. Hawk’s other basis for opposition to Defendants’ motion to dismiss his claims on the
basis of judicial estoppel is the contention that the application of judicial estoppel to Mr. Hawk
would not be equitable. This argument ignores the fact, as pointed out in Defendants’ prior
briefing, that this matter is factually indistinguishable from other cases in which the Idaho
Supreme Court has affirmed the application of the doctrine. (Memorandum in Support of
Defendants’ Renewed Motion to Dismiss, at 7-10). While Mr. Hawk appears to argue that his

situation is somehow different, he does not explain how it is different. (Opp. Memo., at 13).
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Application of the doctrine of judicial estoppel in this matter is warranted because it
furthers the doctrine’s purpose. The articulated purpose of judicial estoppel, which was stated by
the Idaho Supreme Court in the McAllister v. Dixon, 154 Idaho 891, 303 P.3d 578 (2013), and
Mowrey v. Chevron Pipe Line Co., 155 Idaho 629, 315 P.3d 817 (2013), is to maintain the
integrity of the judicial process by preventing litigants from gaining advantage in one action by
taking positions inconsistent with those taken in another action. As the Idaho Supreme Court
explained, it is this principle that has guided its jurisprudence on the interrelationship between
bankruptcy filings and judicial estoppel in subsequent, undeclared litigation. As noted in Mowrey
and McAllister:
[tThe question of whether it was [plaintiff's] intent to conceal his
claim until bankruptcy proceedings closed—so he can keep any
potential recovery instead of satisfying his creditors—is not
material; there is certainly a motive and an incentive to try
concealing the asset for personal gain. Such concealment
undermines the effectiveness of the bankruptcy system. Therefore,
the district court did not abuse its discretion when it properly
recognized judicial estoppel as applicable to situations of non-
disclosure of an asset in an earlier bankruptcy proceeding.

Id. at 633,315 P.3d at 821 (quoting McAllister, 154 Idaho at 895, 303 P.3d at 582) (alterations in

original) (emphasis added).

Under this framework, the relevant question, contrary to Mr. Hawk’s suggestion, is
whether Mr. Hawk was chargeable with knowledge of the bankruptcy claim at the time the
original property schedules were filed, which, as the evidence already in the record establishes,
he was. (Memorandum in Support of Defendants’ Renewed Motion to Dismiss, at 10; Affidavit of
Kevin J. Scanlan In Support of Renewed Motion or, Alternatively, Motion for Summary

Judgment, Ex. E). Mr. Hawk’s subsequent conduct after the bankruptcy schedules were already

filed is irrelevant.
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Rather than refute this evidence of his awareness of this action at the time he filed for
bankruptcy, Plaintiff Hawk instead contends that judicial estoppel simply should not be applied
because it would be inequitable to do so. What Mr. Hawk fails to appreciate, however, is that the
equities of the situation are focused on protecting the “effectiveness of the bankruptcy system.”
If, as Mr. Hawk suggests, a litigant be allowed to go back and amend his bankruptcy schedules
when his non-disclosure is raised through a judicial estoppel motion, as occurred here, the
litigant who is not met with such a motion would receive a windfall by being allowed to
prosecute a claim that rightfully belonged to the bankruptcy estate. This would create an
incentive for non-disclosure of potential claims in bankruptcy, which, as the Idaho Supreme
Court has noted “undermines the effectiveness of the bankruptcy system” and is exactly the type
of litigation abuse judicial estoppel was created to prevent. Accordingly, the equities of this
situation not only support, but require the application of judicial estoppel to Mr. Hawk’s claims
and his claims in this matter should be dismissed on that basis.

CONCLUSION

For the foregoing reasons, Defendants respectfully request that their motion be granted
and Plaintiffs’ claims be dismissed with prejudice.
DATED this 27" day of May, 2014.

DUKE SCANLAN & HALL, PLLC

By

Richhrd E{Hall—Of the Firm
Kevin J. Schlan—Of the Firm
Attorneys for Defendants

REPLY MEMORANDUM IN SUPPORT OF DEFENDANTS’ RENEWED MOTION TO DISMISS, OR
ALTERNATIVELY, MOTION FOR SUMMARY JUDGMENT - 15

8

2

b

1



CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 27" day of May, 2014, I caused to be served a true
copy of the foregoing document by the method indicated below, and addressed to each of the
following:

Lowell N. Hawkes [ ] U.S. Mail, Postage Prepaid
Ryan S. Lewis [ ] Hand Delivered

LOWELL N. HAWKES, CHARTERED [ ] Overnight Mail

1322 East Center DX Facsimile (208) 235-4200

Pocatello, Idaho 83201
Telephone (208) 235-1600
Attorneys for Plaintiffs

Ke\;:i]i J. &a@n
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

THOMAS L. STRONG, et al

Plaintiff, Case No. CV-2006-7149

-VS.- MINUTE ENTRY

INTERMOUNTAIN ANESTHESIA,

Defendant.

B P N N e S P N R N SN

On June 2, 2014, at 9:47 A.M., a Motion to Dismiss came on for hearing before the
Honorable Jon J. Shindurling, District Judge, sitting in open court at Idaho Falls, Idaho.

Ms. Mary Fox, Court Reporter, and Ms. Amanda Lyke, Deputy Court Clerk, were
present.

Mr. Lowell Hawkes appeared on behalf of the plaintiff.

Mr. Richard Hall appeared on behalf of the defendant.

Mr. Hall presented argument in support of defendant’s Motion to Dismiss and/or Motion
for Summary Judgment.

Mr. Hawkes argued in opposition to the defendant’s motion and requested the motion be
denied.

Mr. Hall presented additional argument in support of the defendant’s motion and
requested the Court grant the motion.

After a brief discussion with the parties, the Court took the matter under advisement and

will issue a decision in due time.
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Court was thus adjourned.

JONTUWHINDURLING
District Judge
¢: Lowell Hawkes
Kevin Scanlan
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

THOMAS L. STRONG, et al, Case No. CV-2006-7149
Plaintiffs, OPINION AND ORDER GRANTING
V. DEFENDANTS’ RENEWED MOTION
TO DISMISS, OR ALTERNATIVELY,
INTERMOUNTAIN ANESTHESIA and MOTION FOR SUMMARY JUDGMENT

MARCUS E. MURPHY. M.D.,

Defendant.

I
FACTS AND PROCEDURE

On June 25, 2004, Thomas L. Strong (“Mr. Strong”) and Brian K. Hawk (“Mr. Hawk™)
(collectively referred to as “Plaintiffs”), underwent individual surgeries, but both received pain
treatment from Dr. Catherine Linderman (“Dr. Linderman™). Mr. Strong alleges that he suffered
negative pressure pulmonary edema as a result of negligent supervision and administration of pain
medication by a nurse anesthetist. Asaresult, Dr. Marcus E. Murphy (“Dr. Murphy”), Intermountain
Anesthesia’s oversight anesthesiologist, ordered a reduction in the pain medication of all of Dr.
Linderman’s patients. Consequently, Mr. Hawk experienced significant pain during his surgery.

On May 24, 2006, Plaintiffs filed a prelitigation screening request with the Idaho State Board |
of Medicine (“the Board”). On October 9, 2006, Mr. Hawk filed a petition for bankruptcy in the
U.S. Bankruptcy Court, District of Idaho and on November 11, 2006, he filed an amended property

schedule. Mr. Hawk did not list his cause of action in the original nor the amended property
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schedule. On November 20, 2006, the Board issued its advisory opinions. On December 20, 2006,
Plaintiffs jointly filed the complaint in this action against Intermountain Anesthesia and Dr. Marcus
E. Murphy (“Defendants”).

On March 7, 2006, this Court stayed this case, pending Mr. Hawk’s bankruptcy proceeding.
On April 7, 2008, the bankruptcy trustee issued his Supplemental Final Accounting, and on May 15,
2008, the bankruptcy court approved the trustee’s Supplemental Final Accounting and closed the
bankruptcy case.

On July 1, 2010, Defendant filed a Motion to Lift Stay and a Motion to Dismiss for Failure to
Prosecute, or Alternatively, Motion for Summary Judgment. On July 16, 2010, this Court lifted the
stay and set the motion to dismiss for a hearing on September 7, 2010. At the hearing, counsel for
Plaintiffs raised the issue of non-disclosure of the litigation during the bankruptcy proceedings. This
Court granted Plaintiffs 60 days to handle the bankruptcy matters. On October 29, 2010 and on
Plaintiffs’ request, the bankruptcy court reopened the case and on November 1, 2010, this Court
orally ruled that this case was stayed until the bankruptcy matter was resolved.

Other than a status report filed by the trustee on November 28, 2011, nothing was filed until
the trustee filed a Motion to for Turnover October 11, 2012, stating that Mr. Hawk wrongfully
refused to turnover documents relating to this case to the bankruptcy estate. Mr. Hawk opposed this
motion and the trustee ultimately determined that the action was of no value to the estate. On
February 28, 2013, the court entered an order closing the bankruptcy case. On April 14, 2014,
Defendants’ filed Defendants’ Renewed Motion to Dismiss, Or Alternatively, Motion For Summary
Judgment. On June 2, 2014, this Court held a hearing on Defendants’ motion and now renders its
decision.

II.
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ANALYSIS

a) Rule 40(¢)

The decision to dismiss a case under I.R.C.P. 40(c) is discretionary. Morgan v. Demos, 156

Idaho 182,321 P.3d 732,736 (2014). The question of whether good cause exists is a factual one that

must be shown through sworn affidavit. /d.

Rule 40(c) of the Idaho Rules of Civil Procedure governs the dismissal of inactive cases and

states:

In the absence of a showing of good cause for retention, any action, appeal or
proceeding, except for guardianships, conservatorships, and probate proceedings, in
which no action has been taken or in which the summons has not been issued and
served, for a period of six (6) months shall be dismissed. Dismissal pursuant to this
rule in the case of appeals shall be with prejudice and as to all other matters such
dismissal shall be without prejudice. At least 14 days prior to such dismissal,
the clerk shall give notification of the pending dismissal to all attorneys of record,
and to any party appearing on that party's own behalf, in the action or proceeding
subject to dismissal under this rule.

In Morgan v. Demos, 156 Idaho 182, 321 P.3d 732, (2014), the Supreme Court
upheld this Court when this Court granted a defendant’s motion to dismiss under .R.C.P.
40(c). In Morgan v. Demos, this Court granted the defendant’s motion to dismiss after the

case was 1nactive for 21 months and this Court found no good cause for the delay other than

attorney neglect. /d.

This case involved two periods of over six months with no action. The first was
between the May 15, 2008, termination of the first bankruptcy stay and the Defendants’ July
1, 2010, Motion to Lift Stay and July 1, 2010, Motion to Dismiss for Failure to Prosecute, or
Alternatively, Motion for Summary Judgment. The second was between the February 23,
2013, termination of the second bankruptcy stay and Defendants’ April 14, 2014, Renewed

Motion to Dismiss, Or Alternatively, Motion for Summary Judgment.
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After reviewing the affidavits, this Court finds that Plaintiffs’ have not provided just
cause for the delays. In exercising its discretion, this Court finds that either or both of these
delays are in contrary to the requirements of LR.C.P. 40(c). Therefore, Defendants’ Motion
to Dismiss is granted under LR.C.P. 40(¢c).

b) Rule 41(b)

The decision whether to grant a motion to dismiss under L.R.C.P. 41(b) is within the
sound discretion of the trial court. Sys. Associates, Inc. v. Motorola Commecns &
Electronics, Inc., 116 Idaho 615, 618, 778 P.2d 737, 740 (1989).

Rule 41(b) governs involuntary dismals and, in relevant part, says, “For failure of the
plaintiff to prosecute or to comply with these rules or any order of court, a defendant may
move for dismissal of an action or of any claim against the defendant.” The guidelines
employed by the trial court under a Rule 41(b) motion entail a consideration of: (1) the length
of delay occasioned by the failure to prosecute; (2) the justification, if any, for such delay;
and (3) the resultant prejudice of the delay. Roberts v. Verner, 116 Idaho 575,577,777 P.2d
1248, 1250 (Ct. App. 1989). The unavailability of a witness that likely had important
information is prejudicial when caused by unnecessary delay. Jackson v. Omnibus Grp.,
Lid., 122 Idaho 347, 350, 834 P.2d 864, 867 (1992). Under L.R.C.P. 41(b), the plaintiff has
an affirmative duty to seek prompt adjudication of his claims. Nagel v. Wagers, 111 Idaho
822,823,727 P.2d 1250, 1251 (Ct. App. 1986)(overturned on other grounds).

The facts creating the cause of action in this case occurred in 2004. Since the cause
of action arose, this case has been delayed by Mr. Hawk’s bankruptcy stay, Mr. Hawk’s
second bankruptcy stay for failure to list this cause of action as an asset, and for Plaintiffs’

combined lack of prosecution after the second stay was lifted. The first bankruptcy
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proceedings terminated on May 15, 2008; however, nothing was done on the case until
Defendants filed their July 1, 2010, Motion to Lift Stay and July 1, 2010, Motion to Dismiss
for Failure to Prosecute, or Alternatively, Motion for Summary Judgment. After the second
bankruptcy proceeding terminated, Plaintiffs still did nothing for over a year.

Plaintiffs had the affirmative duty to timely prosecute the case. Plaintiffs have not
provided any reasonable explanation for the original failure to disclose this cause of action to
the bankruptcy court, the two year delay after the original bankruptcy proceeding terminated,
or the one year delay after the bankruptcy proceeding finally ended. This Court finds that any
one of these delays was unjustified.

Defendants pointed out that during this prolonged time, one potential witness died,
one became undiscoverable, and one moved out-of-state. By citing these specific instances
of prejudice, Defendants have affirmatively shown prejudice. Therefore, Defendants’
Motion to Dismiss is granted under .LR.C.P. 41(b).

Iv.
CONCLUSION

For the foregoing reasons, Defendants’ Renewed Motion to Dismiss, Or Alternatively,

Motion For Summary Judgment is GRANTED.

IT IS SO ORDERED.

Dated this _M day of July, 2014.

Jond.Shindurling
District Judge
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CERTIFICATE OF SERVICE

: . oot :
[ hereby certify that on this (X day of July, 2014, the foregoing document was entered and a true
and correct copy was served upon the parties listed below by mailing, with the correct postage
thereon, or by causing the same to be delivered to their courthouse boxes.

Attorney for Plaintiffs

Lowell N. Hawkes

Ryan S. Lewis

LOWELL N. HAWKES, Chartered
1322 East Center

Pocatello, ID 83201

Attorney for Defendants

Richard E. Hall

Kevin J. Scanlan

DUKE SCANLAN & HALL, PLLC
1087 W. River Street, Suite 300
P.O. Box 7387

Boise, ID 83707
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Ronald Longmore
Clerk of the District Court
Bonneville County, Idaho

Dotk

Deputy Clq\?y
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Richard E. Hall
ISB #1253; reh(@dukescanlan.com

Kevin J. Scanlan
ISB #5521; kjs@dukescanlan.com

DUKE SCANLAN & HALL, PLLC
1087 W. River St, Ste. 300

P.O. Box 7387

Boise, Idaho 83707

Telephone:  (208) 342-3310
Facsimile: (208) 342-3299

ViiCliont Filesi26126-001 Tawk v Sworg PLEADINGS Judgment. doc

Attorneys for Defendants

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
THOMAS L. STRONG, and BRIAN K.
HAWK, Case No. CV 06-7149
Plaintifts, JUDGMENT

VS.

INTERMOUNTAIN ANESTHESIA, P.A. and
MARCUS E. MURPHY, M.D.,

Defendants.

JUDGMENT IS ENTERED AS FOLLOWS:

All claims asserted in Plaintiffs’ Complaint and Jury Demand are dismissed with
prejudice.

DATED this l”’/day of August, 2014.

JUDGMENT ~ 1



CLERK’S CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the ijMday of August, 2014, I caused to be served a true
copy of the foregoing document by the method indicated below, and addressed to each of the

following:

Lowell N. Hawkes

Ryan S. Lewis

Lowell N. Hawkes, Chartered
1322 East Center

Pocatello, ID 83201
Facsimile (208) 235-4200

Richard E. Hall

Kevin J. Scanlan

DUKE SCANLAN & HALL, PLLC
1087 W. River St, Ste. 300

P.O. Box 7387

Boise, Idaho 83707

Facsimile (208) 342-3299

JUDGMENT -2

\E@ U.S. Mail, Postage Prepaid
Hand Delivered

Overnight Mail

Telecopy

0]

U.S. Mail, Postage Prepaid
Hand Delivered

Overnight Mail

Telecopy

S

10 e
Deputy cm@
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Lowell N. Hawkes (ISB #1852) FROLR BM O
Ryan S. Lewis (ISB #6775) 14 SEP -6 AM 9:57
LOWELL N. HAWKES, CHARTERED

1322 East Center

Pocatello, Idaho 83201

Telephone: (208)235-1600

FAX: (208) 235-4200

Attorneys for Plaintiffs

IN THE SEVENTH JUDICIAL DISTRICT COURT

BONNEVILLE COUNTY, IDAHO
The Honorable Jon J. Shindurling

THOMAS L. STRONG and )
BRIAN K. HAWK, )
) Case No. CV-06-7149
Plaintiffs-Appellants, )
) PLAINTIFFS’
vS. % NOTICE OF APPEAL
INTERMOUNTAIN ANESTHESIA, P.A. ;
AND MARCUS E. MURPHY, M.D., )
)
Defendants-Respondents. )

TO: THE ABOVE-NAMED DEFENDANTS- RESPONDENTS, THEIR
COUNSEL, AND THE CLERK OF THIS COURT. NOTICE IS HEREBY GIVEN

THAT:
1. Plaintiffs-Appellants hereby appeal to the Idaho Supreme Court from
the Judgment entered on August 12, 2014 pursuant to the Court’s Opinion and Order

Granting Defendants’ Renewed Motion to Dismiss, or Alternatively, Motion for Summary

PLAINTIFFS’ NOTICE OF APPEAL — Page 1
Strong & Hawk v. Intermountain Anesthesia, et al 6 S"’



Judgment by the Honorable Jon J. Shindurling granting Defendants” Renewed Motion to
Dismiss, and all prior and subsequent orders, judgments, and decisions entered herein.

2. Plaintiffs-Appellants have the right to appeal to the Idaho Supreme
Court ““as a matter of right” because the Judgment of August 12, 2014 is a “Final
Judgment” within the meaning of Rule 11(a)(1) Idaho Appellate Rules.

3. Plaintiffs’-Appellants’ preliminary statement of issues on appeal:

(a) Errors and omissions of law in granting Defendants’ Renewed
Motion to Dismiss.

(b) Errors in omissions of fact.
(c) Errors in the application of law to fact and vice-versa.
4. There has been no Order entered sealing all or any portion of the record.
5. Plaintiffs-Appellants request the entirety of the court files documents in
this case be included in and made part of the Clerk’s Record on Appeal excluding nothing
and including, without exclusion of any other thing:
(a) All motion filings of the parties, including memoranda and affidavits.
(b) A reporter’s transcript of all motion hearings and proceedings herein,
excluding nothing, and that the reporter provide electronic disks or other
media of all motion hearings and proceedings.
(c) All documents not formally filed by the Court or Clerks but treated as

“lodged” with the Court or Clerk, including memoranda, notes, and all
papers contained in the court files.

834

PLAINTIFFS’ NOTICE OF APPEAL — Page 2 p
¥

Strong & Hawk v. Intermountain Anesthesia, ef al




7. I certify that:

(a) A copy of this Notice of Appeal has been served on the reporter.

(b) The fee for preparation of the transcript will be paid upon
determination of the amount required.

(¢) The Clerk of the District Court is being paid $100.00 with this filing
in advance for preparation of the Clerk’s Record.

(d) The Supreme Court civil appeal Filing Fee of $129.00 payable to
the Clerk of the District Court 1s tendered with this filing.

(¢) Service has been made upon all parties required to be served
pursuant to Rule 20, Idaho Appellate Rules.

RESPECTFULLY SUBMITTED this 8" day of September 2014

LOWELL N. HAWKES, CHARTERED

Y.

OWELIN/T MWKEs

PLAINTIFFS® NOTICE OF APPEAL — Page 3
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CERTIFICATE OF SERVICE

[ certify that on this 8" day of September, 2014 I faxed a copy of the
foregoing to Richard E. Hall and Kevin J. Scanlan of Duke Scanlan & Hall PLLC, 1087

W. Rivers Street, Suite 300, Boise, ID 83707; FAX 208-342-3299,

///——"«-‘Q\
O PAd A N o fF
\té’j:\” ) | s /@\

WELL N. HAWKES

6.

3
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

Defendant-Respondents.

THOMAS L. STRONG and )

BRIAN K. HAWK, )
)

Plaintiff-Appellants, ) Case No. CV-2006-7149
)
vs. ) Docket No.

)

INTERMOUNTAIN ANESTHESIA, P.A. )

AND MARCUS E. MURPHY, M.D., ) CLERK'S CERTIFICATE
) OF APPEAL
)
)

Appeal from:  Seventh Judicial District, Bonneville County

Honorable Jon J. Shindurling, District Judge, presiding.

Case number from Court: CV-2006-7149

Order or Judgment appealed from: The Court’s Judgment entered August 12, 2014.

Attorney for Appellant: Lowell N. Hawkes

Attorney for Respondent: Kevin J. Scanlan

Appealed by: Thomas L. Strong and Brian K. Hawk

Appealed against: Intermountain Anesthesia, P.A. and Marcus E.
Murphy, M.D.

Notice of Appeal Filed: September 08, 2014

Appellate Fee Paid: Yes

Was District Court Reporter's Transcript requested? Yes
If so, name of reporter: Mary Fox, estimated pages less than 200

Dated: September 10,2014

RONALD LONGMORE
Clerk of the District Court

P

Deputy Clerk

By:
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Lowell N. Hawkes (ISB #1852) ERTE ST
Ryan S. Lewis (ISB #6775) )
LOWELL N. HAWKES, CHARTERED

1322 East Center

Pocatello, Idaho 83201

Telephone: (208) 235-1600

FAX: (208) 235-4200

Attorneys for Plaintiffs

IN THE SEVENTH JUDICIAL DISTRICT COURT

BONNEVILLE COUNTY, IDAHO
The Honorable Jon J. Shindurling

THOMAS L. STRONG and )
BRIAN K. HAWK, )
% Case No. CV-06-7149
Plaintiffs-Appellants, )
) PLAINTIFFS’
vs. 3 AMENDED
INTERMOUNTAIN ANESTHESIA, P.A. § NOTICE OF APPEAL
AND MARCUS E. MURPHY, M.D., )
)
Defendants-Respondents. )

Pursuant to the Supreme Court’s Septeniber 17,2014 Notice of Defect
Plaintiffs-Appellants hereby file their Amended Notice of Appeal.

TO: THE ABOVE-NAMED DEFENDANT S- RESPONDENTS, THEIR
COUNSEL, AND THE CLERK OF THIS COURT. NOTICE IS HEREBY GIVEN
THAT:

1. Plaintiffs-Appellants hereby appeal to the Idaho Supreme Court from the

Judgment entered on August 12, 2014 pursuant to the Court’s Opinion and Order

PLAINTIFFS’ AMENDED NOTICE OF APPEAL — Page 1 8 ) 8
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Granting Defendants” Renewed Motion to Dismiss, or Alternatively, Motion for Summary
Judgment by the Honorable Jon J. Shindurling granting Defendants” Renewed Motion to
Dismiss, and all prior and subsequent orders, judgments, and decisions entered herein.

2. Plaintiffs-Appellants have the right to appeal to the Idaho Supreme
Court “as a matter of right” because the Judgment of August 12, 2014 is a “Final
Judgment” within the meaning of Rule 11(a)(1) /daho Appellate Rules.

3. Plaintiffs’-Appellants’ preliminary statement of issues on appeal:

(a) Errors and omissions of law in granting Defendants’ Renewed
Motion to Dismiss.

(b) Errors in omissions of fact.
(c) Errors 1n the application of law to fact and vice-versa.
4. There has been no Order entered sealing all or any portion of the
record.
5. Plaintiffs-Appellants request the Reporter’s Transcript in both hard

copy and electronic format. Specifically, Plaintiffs-Appellants request the following

transcripts:
(a) September 7, 2010 Hearing on Defendants” Motion to Dismiss and
Motion for Summary Judgment (Reported by Nancy Marlow)
(b) June 2, 2014 Hearing on Defendants’ Defendants’ Motion to Dismiss
and Motion for Summary Judgment (Reported by Mary Fox)
PLAINTIFFS’ AMENDED NOTICE OF APPEAL — Page 2 8 39
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6. Plaintiffs-Appellants request the entirery of the court files documents
in this case be included in and made part of the Clerk’s Record on Appeal excluding
nothing and including, without exclusion of any other thing:

(a) All motion filings of the parties, including memoranda and affidavits.

(b) A reporter’s transcript of all motion hearings and proceedings herein,

excluding nothing, and that the reporter provide electronic disks or other

media of all motion hearings and proceedings.

(¢) All documents not formally filed by the Court or Clerks but treated as
“lodged” with the Court or Clerk, including memoranda, notes, and all
papers contained in the court files.

7. I certify that:
(a) A copy of this Amended Notice of Appeal has been served on the
following Court Reporters:

Nancy Marlow
Nmarlow@co.bonneville.id.us

Mary Fox (
Bonneville County Courthouse
605 N. Capital Avenue

Idaho Falls, ID 83402
Mfox@co.bonneville.id.us

(b) The fee for preparation of the transcript will be paid upon
determination of the amount required. An advanced payment will be made if

requested.

PLAINTIFFS’ AMENDED NOTICE OF APPEAL — Page 3 8 4 0
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(¢) The Clerk of the District Court has been paid $100.00 in advance
with the prior Notice of Appeal (9-8-14) filing for preparation of the Clerk’s Record.

(d) The Supreme Court civil appeal Filing Fee of $129.00 payable to
the Clerk of the District Court was previously tendered with the prior Notice of Appeal
(9-8-14) filing.

(e) Service has been made upon all parties required to be served
pursuant to Rule 20, Idaho Appellate Rules.

RESPECTFULLY SUBMITTED this 1** day of October, 2014

LOWELL N. HAWKES, CHARTERED

B

/ DA LA 71 (7/%«%—/%\%

TOWELL NTIAWKES

CERTIFICATE OF SERVICE

I certify that on this 1** day of October, 2014 I faxed a copy of the
foregoing to Richard E. Hall and Kevin J. Scanlan of Duke Scanlan & Hall PLLC, 1087
W. Rivers Street, Suite 300, Boise, ID 83707; FAX 208-342-3299; and by email to Mary
Fox, Bonneville County Courthouse, 605 N. Capital Avenue, Idaho Falls, ID 83402;

Mifox@co.bonneville.id.us; and Nancy Marlow at nmarlow@co.bonneville.id.us.

(W\:W /) %wﬂ%

TOWELL N. HAWKES
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2014730/09 163537 2 13

LUNNEVILLE COUNTY, D4

2L ORT -Q PY 1.
Richard E. Hall iy bLl -3 PH L: 58

ISB #1253; reb@dukescanlan.com

Kevin J. Scanlan

1SB #5521: kistodukescanlan.com

DUKE SCANLAN & HALL, PLLC
1087 W. River Street, Suite 300
P.O. Box 7387

Boise, Idaho 83707

Telephone: (208) 342-3310
Facsimile: (208) 342-3299

Voltienl PiseS6 260001 Bann v SEonpAppraiil AFTION-Apprat foc

Atrorneys for Defendants/Respondents

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAKO, IN AND FOR THE COUNTY OF BONNEVILLE

THOMAS L. STRONG, and BRIAN K.
HAWK,

Supreme Court Docket No. 42514-2014
Plaintiffs-Appellants, Bonneville County Case No. CV 06-7149

Vs.
RESPONDENTS’ DESIGNATION OF
INTERMOUNTAIN ANESTHESIA, P.A. and ADDITIONAL RECORD ON APPEAL
MARCUS E. MURPHY, M.D,,

Defendants-Respondents,

COME NOW the Delendants-Respondents, through their undersigned counsel of record,
and pursuant (o LA.R. 28(c), hereby request the following additional documents be included in
the clerk’s record as follows:

e The reporter’s transcript of hearing on Motion to Dismiss/Summary Judgment
Motion held before the district court on November 1, 2010, as transcribed by:
Nancy Marlow, CSR.

605 North Capital Avenue
[daho Falls, ID 83402
Telephone: (208) 529-1350, ext. 1194

RESPONDENTS DESIGNATION OF ADDITIONAL RECORD ON APPEAL 1

RECEIVE: NO.1222 10/09/2014/THU 04:36PM
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NANCY MARLOW, CSR
Official Court Reporter
Post Office Box 1671
Idaho Falls, Idaho 83403-1671
Tele: 208-529-1350 Ext. 1194
FAX: 208-528-8348

November 17, 2014

NOTICE OF LODGING

Clerk of the Court
Supreme Court

Post Office Box 83720
Boise, Idaho 83720-0101
FAX: 208-334-2616

RE: Thomas L. Strong and Brian K. Hawk vs.
Intermountain Anesthesia, P.A., and
Marcus E. Murphy, M.D.

Bonneville County Case No. CV-06-7149
Supreme Court No. 42514

Hearings:
Defendants’ Motion to Dismiss/Motion for Summary Judgment
September 7, 2010

Total Pages — 12 pgs

Please be advised that the Reporter’s Transcript in the above-entitled matter
will be filed this date with the Clerk of the District Court, Bonneville

County, via mail.
This completes all hearings requested of me in the appeal of this matter.
Sincerely,

Nancy Marlow, CSR
Official Court Reporter

Cc: Clerk of the Court
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11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Mary Fox, CS8SR
Official Court Repocrtexr
Seventh Judicial District
Bonneville County Courthouse
605 N Capital Ave
Idaho Falls, Idaho 83402
(208) 529-1350 Ext. 1194
E-Mail: mfox(@co.bonneville.id.us

NOTICE OF TRANSCRIPT LODGED

DATE: 11/26/2014
TO: Stephen W. Kenyon, Clerk of the Court
Supreme Court / Court of Appeals
P.O. Box 83720
Boise, ID 83720-0101
SUPREME COURT DOCKET NO: 42514
DISTRICT COURT CASE NO: CVv—-2006-7149
CAPTION OF CASE:
THOMAS L. STRONG and BRIAN K. HAWK VS INTERMOUNTAIN
ANESTHESIA ET AL.

You are hereby notified that a reporter's appellate
transcript in the above-entitled and numbered case has
been lodged with the District Court Clerk of the County
of Bonneville in the Seventh Judicial District. Said
transcript consists of the following proceedings,
totaling 28 pages:

1. MOTION FOR SUMMARY JUDGMENT, JUNE 2, 2014
Respectfully,

M A
i -

Mary Fox, CSR 1008, RPR

cc: District Court Clerk
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Lowell N. Hawkes (ISB #1852)

Ryan S. Lewis (ISB#6775)
LOWELL N. HAWKES, CHARTERED
1322 East Center

Pocatello, Idaho 83201

Telephone: (208) 235-1600

FAX: (208)235-4200

Attorneys for Plaintiffs

IN THE SEVENTH JUDICIAL DISTRICT COURT
BONNEVILLE COUNTY, IDAHO

The Honorable Jon J. Shindurling

THOMAS L. STRONG and )
BRIAN K. HAWK, )
% Case No. CV-06-7149
Plaintiffs-Appellants, )
) PLAINTIFES’
Vs, i SECOND AMENDED
INTERMOUNTAIN ANESTHESIA, P.A. ) NOTICE OF APPEAL
AND MARCUS E. MURPHY. M.D.. ;
)
Defendants-Respondents. )

At the telephonic request of a Deputy Clerk of the Supreme Court, relative
to a more specific designation of the Clerk’s Record on appeal, Plaintiffs-Appellants
hereby file their Second Amended Notice of Appeal.

TO: THE ABOVE-NAMED DEFENDANTS-RESPONDENTS, THEIR
COUNSEL, AND THE CLERK OF THIS COURT. NOTICE IS HEREBY GIVEN

THAT:

PLAINTIFFS’ SECOND AMENDED NOTICE OF APPEAL — Page 1 8 4 8
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PLAINTIFFS’' SECOND AMENDED NOTICE OF APPEAL — Page 2

1. Plaintiffs-Appellants hereby appeal to the Idaho Supreme Court from the
Judgment entered on August 12, 2014 pursuant to the Court’s Opinion and Order
Granting Defendants’ Renewed Motion to Dismiss, or Alternatively, Motion for Summary
Judgment by the Honorable Jon J. Shindurling granting Defendants’ Renewed Motion to
Dismiss, and all prior and subsequent orders, judgments, and decisions entered herein.

2. Plaintiffs-Appellants have the right to appeal to the Idaho Supreme
Court “as a matter of right” because the Judgment of August 12, 2014 is a “I'inal
Judgment” within the meaning of Rule 11(a)(1) Idaho Appellate Rules.

3. Plaintiffs’-Appellants’ preliminary statement of issues on appeal:

(a)  Errors and omissions of law in granting Defendants” Renewed
Motion to Dismiss. '

(b)  Errors in omissions of fact.
(¢)  Errors in the application of law to fact and vice-versa.
4. There has been no Order entered sealing all or any portion of the record.
5. Plaintiffs-Appellants request the Reporter’s Transcript in both hard copy
and electronic format. Specifically, Plaintiffs-Appellants request the following
transcripts:

(a)  September 7, 2010 Hearing on Defendants® Motion to Dismiss and
Motion for Summary Judgment (Reported by Nancy Marlow)

(b)  June 2, 2014 Hearing on Defendants® Defendants” Motion to
Dismiss and Motion for Summary Judgment (Reported by Mary Fox)

847 .
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6. Plaintiffs-Appellants request the entirety of the substantive court files
documents in this case be included in and made part of the Clerk’s Record on Appeal
excluding nothing substantive and including, without exclusion of any other thing in the
court files not itemized on the public docket listing:

(a) All motion filings of the parties, including memoranda and affidavits.

©12/20/2006 Complaint and Jury Demand
©1/8/2007 Order of Assignment
®][/17/2007 Defendant: Intermountain Anesthesia, P.A. Notice of

Appearance of Kevin J. Scanlan

®1/17/2007 Defendant: Murphy, Marcus E. MD Notice of
Appearance of Kevin J. Scanlan

®1/17/2007 Affidavit of Kevin J. Scanlan in Support of Defendant
Intermountain Anesthesia, P.A.'s Motion to Dismiss

®]1/17/2007 Defendant Intermountain Anesthesia, P.A.'s
Memorandum in Support of Its Motion to Dismiss

®1/17/2007 Defendant Intermountain Anesthesia, P.A.'s Motion to
Dismiss

©2/6/2007 Notice of Appearance (Kevin Scanlan for Marcus E.
Murphy, M.D.)

®2/7/2007 Notice of Hearing 3/13/07 (@ 8:30 a.m.

©2/13/2007 Memorandum in Support of Defendants' Motion to

Strike (fax)

@2/13/2007 Defendants' Motion to Strike (fax)

PLAINTIFFS® SECOND AMENDED NOTICE OF APPEAL — Page 3
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®)/14/2007 Marcus E. Murphy, M.D.'s Answer to Complaint and
Jury Demand (fax)

©2/27/2007 Notice of Hearing - 3/13/07 (@ 8:30 a.m.

®3/7/2007 Affidavit of Counsel RE: Bankruptey Stay

®3/7/2007 Bankruptcy Stay

©3/7/2007 Case Status Changed: inactive - Bankruptcy Stay

®3/12/2007 Notice of Hearing vacated 2/13/07 (@ 8:30 a.m. (fax)

©9/7/2007 Judge Change (batch process)

®7/1/2010 Motion to Lift Stay

®7/1/2010 Aftfidavit of Jeffrey R. Townsend in Support of
Defendants' Motion to Lift Stay

©7/1/2010 Defendants’ Memorandum in Support of Motion to Lift
Stay

®7/1/2010 Motion to Dismiss for Failure to Prosecute, or
Alternatively, Motion for Summary Judgment

©7/1/2010 Affidavit of Kevin J. Scanlan in Support of
Defendants’Motion to Dismiss for Failure to
Prosecute, or Alternatively, Motion for Summary
Judgment

®7/1/2010 Defendants' Memorandum in Support of Motion to
Dismiss for Failure to Prosecute

®7/1/2010 Notice of Hearing Re: Motion to Lift Stay and Motion
to Dismiss (8/11/10@9:00AM)

@7/9/2010 Order for self-disqualification (Tingey)

®©7/9/2010 Disqualification of Judge - Self (Tingey)
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®7/9/2010

®7/16/2010

®7/16/2010

@9/07/2010

©9/7/2010

©9/9/2010

©9/9/2010

©9/14/2010

®9/23/2010

©9/23/2010

©9/28/2010

®10/6/2010

©10/19/2010

®10/19/2010

PLAINTIFFS’ SECOND AMENDED NOTICE OF APPEAL — Page 5
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Order of Assignment to Honorable Jon J. Shindurling
Order Lifting Stay

Notice of Hearing - Mtn hrg set 9/7/10 at 11:30 AM
Minute Entry

Notice of Hearing - (11/1/10 at 9:30 AM)

Notice of Deposition Duces Tecum of Defendant
Marcus E. Murphy, M.D.

Notice of Deposition Duces Tecum of Defendant
Intermountain Anesthesia, P.A. Pursuant to Rule
30(b)(6)

AMENDED Minute Entry (hrg held 9/7/10 at
11:30 AM)

Amended Notice of Deposition Duces Tecum of
Defendant Intermountain Anesthesia, P.A. Pursuant to
Rule 30(b)(0)

Amended Notice of Deposition Duces Tecum of
Defendant Marcus E. Murphy, M.D.

Defendant Intermountain Anesthesia, P.A.'s Objection
to Plaintiffs' Amended Notice of Taking Deposition
Duces Tecum

Affidavit of Marcus E. Murphy, M.D. In Support of
Supplemental Memorandum In Support of Defendants
Motion To Dismiss For Failure To Prosecute, or
Alternatively, Motion For Summary Judgment

Plaintiffs' Response to Defendants' Motion to Dismiss
and Motion for Summary Judgment

Affidavit of Catherine L. Linderman, M.D.

850



®10/19/2010 Affidavit of Brian K. Hawk

@®10/19/2010 Affidavit of Mary Ellen Hawk

®10/19/2010 Affidavit of Thomas Lee Strong

@10/19/2010 Affidavit of Terilyn Chenowith

©10/19/2010 Affidavit of Counsel

@10/25/2010 Affidavit of Jeffrey R. Townsend in Support of
Supplemental Memorandum (fax)

©10/25/2010 Defendants' Reply To Plaintiffs' Response To Motion
To Dismiss

®10/29/2010 Notice of Reopening of Bankruptcy and Automatic
Stay Order

®11/1/2010 Minute Entry (Hearing date: 11/1/2010)

®8/1/2013 Transcript Filed - Motion To Dismiss Summary
Judgment Motion - Nancy Marlow

4/11/2014 Notice Hearing - RE: Defendants Renewed Motion To
Dismiss, or Alternatively, Motion For Summary
Judgment (Time Corrections Only) (for 5/12/2014
10:00AM)

@4/14/2014 Defendants' Renewed Motion

©4/14/2014 Memorandum In Support of Defendants' Renewed
Motion

©4/14/2014 Affidavit of Kevin J Scanlan In Support of Defendants'
Renewed Motion To Dismiss, or Alternatively, Motion
For Summary Judgment

®4/14/2014 Notice of Change of Firm Name And Address
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®4/14/2014

®5/5/2014

©5/20/2014

©5/20/2014

©5/29/2014

©6/2/2014

®7/28/2014

®8/12/2014

©9/8/2014

©9/10/2014

®9/10/2014

®10/3/2014

©]0/9/2014

@ 2/2/2015

Notice of Hearing (Defendants' Renewed Motion for
5-12-14 @ 9:00 AM)

Amended Notice of Hearing (for 6/02/2014 at
10:00AM)

Plamtiffs’ Supplemental Response To Defendants'
Motion To Dismiss And Motion For Summary
Judgment

Supplemental Affidavit of Counsel

Reply Memorandum In Support of Defendants'
Renewed Motion

Minute Entry (Hearing date: 6/2/2014 Time: 9:46 am)
Opinion and Order Granting Defendants’ Renewed
Motion to Dismiss, or Alternatively, Motion for
Summary Judgment

Judgment

Plaintiffs' Notice of Appeal

Bond Posted - Cash (Receipt 41181 Dated 9/10/2014
for 100.00)

Clerk's Certificate of Appeal
Plaintiffs Amended Notice of Appeal

Respondent's Designation of Additional Record on
Appeal (fax)

This Plaintiffs” Second Amended Notice of Appeal

(b)  Areporter’s transcript of all motion hearings and proceedings herein,
excluding nothing, and that the reporter provide electronic disks or
other media of all motion hearings and proceedings.
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(¢) All documents not formally filed by the Court or Clerks but treated
as “lodged” with the Court or Clerk, or otherwise contained in the
court files, including memoranda, notes, and all other papers
contained in the court files, whether authorship is shown or not.

7. I certify that:

(a) A copy of this Amended Notice of Appeal has been served on
the following Court Reporters:

Nancy Marlow
Nmarlow(@co.bonneville.id.us

Mary Fox

Bonneville County Courthouse
605 N. Capital Avenue

Idaho Falls, ID 83402
Mfox(@co.bonneville.id.us

(b)  The fee for preparation of the transeript will be paid upon
determination of the amount required. An advanced payment
will be made if requested.

(¢)  The Clerk of the District Court has been paid $100.00 in
advance with the prior Notice of Appeal (9-8-14) filing for
preparation of the Clerk’s Record.

(d)  The Supreme Court civil appeal Filing Fee of $129.00
payable to the Clerk of the District Court was previously
tendered with the prior Notice of Appeal (9-8-14) filing.

(e)  Service has been made upon all parties required to be served
pursuant to Rule 20, Idaho Appellate Rules.

RESPECTFULLY SUBMITTED this 2™ day of February, 2015
LOWELL N. HAWKES., CHARTERED

SN %

'ELL N HAWKES
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CERTIFICATE OF SERVICE

I certify that on this 2™ day of February, 2015 I faxed a copy of the
foregoing to Richard E. Hall and Kevin J. Scanlan of Duke Scanlan & Hall PLLC, 1087
W. Rivers Street, Suite 300, Boise, 1D 83707; FAX 208-342-3299; and by email to Mary
Fox, Bonneville County Courthouse, 605 N. Capital Avenue, Idaho Falls, ID 83402

Mifox(@co.bonneville.id.us; and Nancy Marlow at nmarlow(@co.bonneville.id.us. :

and by first class mail, postage prepaid, to Stephen W. Kenyon, Clerk, Idaho Supreme

Court, P.O. Box 83720, Boise, ID 83720-0101.

NNY e /1 N%\\

COWETT N HAWKES
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

Defendant-Respondents.

THOMAS L. STRONG and )
BRIAN K. HAWK, )
)
Plaintiff-Appellants, ) Case No. CV-2006-7149
)
Vvs. ) Docket No. 42514
)
INTERMOUNTAIN ANESTHESIA, P.A. ) CLERK'S CERTIFICATION
AND MARCUS E. MURPHY, M.D., ) OF EXHIBITS
)
)
)

STATE OF IDAHO )
County of Bonneville ;
I, Ronald Longmore, Clerk of the District Court of the Seventh Judicial District of the State of
Idaho, in and for the County of Bonneville, do hereby certify that the foregoing Exhibits were marked for
identification and offered in evidence, admitted, and used and considered by the Court in its determination
No Exhibits Reported

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the District Court

this day of March, 2015. s
%%%%ézfﬁii@g éy
Be |9 AW f
RONALDLONGMORE a3 llto%,
Clerk of the District Court & UN

By

Deputy Clerk

CLERK'S CERTIFICATION OF EXHIBITS - 1
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

THOMAS L. STRONG and

BRIAN K. HAWK,
Plaintiff-Appellants, Case No. CV-2006-7149

VS. Docket No. 42514

INTERMOUNTAIN ANESTHESIA, P.A.
AND MARCUS E. MURPHY, M.D.,

CLERK'S CERTIFICATE

Defendant-Respondents.

STATE OF IDAHO )
County of Bonneville ;

L, Ronald Longmore, Clerk of the District Court of the Seventh Judicial District of the State of
Idaho, in and for the County of Bonneville, do hereby certify that the above and foregoing Record in the
above-entitled cause was compiled and bound under my direction and is a true, correct and complete
Record of the pleadings and documents as are automatically required under Rule 28 of the Idaho Appellate
Rules.

1 do further certify that all exhibits, offered or admitted in the above-entitled cause, will be duly
lodged with the Clerk of the Supreme Court along with the Court Reporter's Transcript (if requested) and
the Clerk's Record as required by Rule 31 of the Idaho Appellate Rules.

: IN WITNESS WHEREOF, I have hereunto set my hand affixed the seal of the District Court this
~_“_:day of March, 2015.
i,

s{0iA
RONALD LONGMORE &3 o @;iifij?a

Clerk of the Dlstrlct Coé%

WW‘WW%W

By: =
Deputy Clerk >

CLERK'S CERTIFICATE - 1



IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

THOMAS L. STRONG and )
BRIAN K. HAWK, )
)
Plaintiff-Appellants, ) Case No. CV-2006-7149
)
Vs, ) Docket No. 42514
)
INTERMOUNTAIN ANESTHESIA, P.A. ) CERTIFICATE OF SERVICE
AND MARCUS E. MURPHY, M.D., )
)
Defendant-Respondents. )
)
1 HEREBY CERTIFY that on the -~ day of March, 2015, I served a copy of the Reporter's

Transcript (if requested) and the Clerk's Record in the Appeal to the Supreme Court in the above entitled

cause upon the following attorneys:

Lowell N. Hawkes Kevin J. Scanlan
1322 E. Center 1087 W. River Street, Suite 300
Pocatello, ID 83201 Boise, ID 83701

by depositing a copy of each thereof in the United States mail, postage prepaid, in an envelope addressed

to said attorneys at the foregoing address, which is the last address of said attorneys known to me.

RONALD LONGMORE
Clerk of the District Court %é%%%%eg§§§§§

By:

Deputy Clerk

CERTIFICATE OF SERVICE - 1



	UIdaho Law
	Digital Commons @ UIdaho Law
	4-30-2015

	Strong v. Intermountain Anesthesia, P.A. Clerk's Record v. 4 Dckt. 42514
	Recommended Citation

	tmp.1523383570.pdf.yr_HP

