Uldaho Law
Digital Commons @ Uldaho Law

Idaho Supreme Court Records & Briefs

8-26-2015

Cummings v. Stephens Clerk's Record v. 1 Dckt.
43081

Follow this and additional works at: https://digitalcommons.law.uidaho.edu/
idaho_supreme court record briefs

Recommended Citation

"Cummings v. Stephens Clerk's Record v. 1 Dckt. 43081" (2015). Idaho Supreme Court Records & Briefs. S731.
https://digitalcommons.law.uidaho.edu/idaho_supreme_court_record_briefs/5731

This Court Document is brought to you for free and open access by Digital Commons @ Uldaho Law. It has been accepted for inclusion in Idaho
Supreme Court Records & Briefs by an authorized administrator of Digital Commons @ Uldaho Law. For more information, please contact

annablaine@uidaho.edu.


https://digitalcommons.law.uidaho.edu?utm_source=digitalcommons.law.uidaho.edu%2Fidaho_supreme_court_record_briefs%2F5731&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.uidaho.edu/idaho_supreme_court_record_briefs?utm_source=digitalcommons.law.uidaho.edu%2Fidaho_supreme_court_record_briefs%2F5731&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.uidaho.edu/idaho_supreme_court_record_briefs?utm_source=digitalcommons.law.uidaho.edu%2Fidaho_supreme_court_record_briefs%2F5731&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.uidaho.edu/idaho_supreme_court_record_briefs?utm_source=digitalcommons.law.uidaho.edu%2Fidaho_supreme_court_record_briefs%2F5731&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.uidaho.edu/idaho_supreme_court_record_briefs/5731?utm_source=digitalcommons.law.uidaho.edu%2Fidaho_supreme_court_record_briefs%2F5731&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:annablaine@uidaho.edu

IN THE

SUPREME COURT
OF THE

STATE OF IDAHO

Docket # 43081

STEVEN B. CUMMINGS,
Plaintiff-Appellant,
Vs,

ROGER L. STEPHENS,
Defendant,
NORTHERN TITLE COMPANY OF IDAHO,
Defendant/Respondent.

CLERK’S RECORD ON APPEAL
David C. Nye, District Judge

Appealed from the District Court of the Sixth Judicial District
of the State of Idaho, in and for the County of Bear Lake.
Nathan M. Olsen
PETERSEN MOSS HALL & OLSEN
485 “E™ Street
idaho Falls, ID 83402
Attorney for Plaintiff-Appellant

Brad H. Bearnson
BEARNSON & CALDWELL, LLC
399 North Main, Suite 270
Logan, UT 84321
Attorney for Defendant-Respondent

Volume | of 1

FILED - COPY

AUG 26 2015

7~ /N s\

Y eag T

of Appeals .

Gourt—._.Court
Entered on ATS by,




INTHE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF BEAR LAKE

STEVEN B. CUMMINGS, an individual

)

residing in Utah, ) CASE NO. CV-2009-000183
Plaintiff/Appellant, )

) Supreme Court No. 43081
Vs, )
)
ROGER L. STEPHENS, an individual )
residing in Providence, Utah; )
Defendant, )
and )
NORTHERN TITLE COMPANY OF IDAHO, INC., )
an Idaho Corporation; )
Defendant/Respondent. )
)

CLERK’S RECORD ON APPEAL

Appeal from the District Court of the Sixth Judicial District of the State of Idaho, in and for
the County of Bear Lake.

HONORABLE DAVID C. NYE
Sixth District Judge

NATHAN M. OLSEN BRAD H. BEARNSON

Peterson Moss Hall & Olsen Bearnson & Caldwell, LLC

485 “E” Street 399 North Main, Suite 270

Idaho Falls, ID 83402 Logan, UT 8432

Attorney for Steven Cummings, Attorney for Northern Title Co of Idaho,
Plaintiff/ Appellant, Defendant/Respondent
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COMES NOW Cross-Appellant, NORTHERN TITLE C ’%@ﬁfﬂ’ OF IDAHQ, INC,,
and pursuant to Rule 42 of the Idaho Appellate Rules, hereby petitions for a rehearing, seeking
clarification of the Court's Opinion (September 19, 2014),

Northern Title respectfully requests clarification of the fiaﬂow'zzzg: (1) the vacating of the
District Court’s order of costs and attorney fees against Northern Tile, (2) the deeming of
Northern Title as a prevailing party, (3) the District Court’s jurisdiction in determining Northern
Title’s costs and reasonable attorney fees, and (4) whether the costs and attorney fees awarded (o
- Stephens should be augmented in an amount equivalent to those costs and fees incurred by
Beamson & Caldwell, LLC on Stephens’ behalf,

In accordance with Rule 42, Northern Title’s memorandum in support is filed herewith.
No further briefing should be required where each of the above issues were fully raised and
briefed in Northern Title’s Cross Appeal, to which Cummings had the opportunity to respond.
Northern Title respectfully reguests the Court’s clarification.

i
DATED this ZZ~ day of September, 2014,
BEARNSON & CALDWELL, LLC

//
/ ,// N
Brad H. Bearpéon
Aaron K. Bergman
Atrorneys for Respondent/Cross-Appellant
Northern Title Company of Idaho, Inc.
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CERTIFICATE OF SERVICE

b
I HEREBY CERTIFY that on the_ )/ - day of September, 2014, I served a true and
correct copy of the above and foregoing PETITION FOR REHEARING, to the following
person(s) by U.S. Mail and Email:

Nathan M. Olsen

Petersen Moss Hall & Olsen
485 “E” Street

Idaho Falls, Idaho 83402
Nathan @pmholaw.com

Randzall C. Budge

Brent L. Whiting

RACINE, OLSON, NYE,BUDGE &
BAILEY, CHARTERED

P.O. Box 1391; 201 E. Center Street
Pocatello, Idaho 83204-1391
rch@racinelaw.net
biw@racinelaw.net
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Cross Appeal from the Sixth Judicial District Court
Of the State of Idaho, in and for the County of Bear Lake

Brad H. Bearnson, Esg.
Residing at Logan, Utah, for Respondent/Cross-Appellant,
Northern Title Company of Idaho, Inc.
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COMES NOW Cross-Appellant, NORTHERN TITLE COMPANY OF IDAHO, INC,,
and pursuant to Rule 42 of the Idaho Appellate Rules, hereby requests clarification of the Court's
September 19, 2014 Opinion. In accordance with Rule 42, a memorandum in support is

provided, herein.

BACKGROUND

This Petition for Clarification is regarding a cross-appeal from judgments wherein the
buyer was denied damages against the seller Roger L. Stephens (“Stephens™), and awarded
judgment against the title company, Northern Title Company of Idaho, Inc. (“Northern Title”).
Plaintiff Steven Cummings (“Cummings”) appealed the District Court’s award of ﬁfty-ibousand
dollars (850,000), and Northern Title cross appealed.

On September 19, 2014, the Court issued its Opinion, granting Northern Title’s cross-
appeal. “We reverse the judgment against Northern Title, Because the remaining issues raised
by Northern Title in its cross-appeal sought to reverse the award of damages for other reasons,
we need not address those issues.” Cummings v. Stephens, WL 4056515 (Sept, 19, 2014). One
of the issues remaining was the “district court’s award of attorney fees and costs, [and whether
such] should be reversed, where Northern Title prevailed in whole or in part at trial.” Cross
Appellant’s Reply, 10 (Nov, 15, 2013).

ARGUMENT

Under Idaho Appellate Rule 48, where a matter of procedure is not set forth by statute or

rule “proceedings in the Supreme Court shall be in accordance with the practice usually followed

in such or similar cases . .. .” LA.R. 48, Where clarification is sought regarding the Court’s

MEMORANDUM IN SUPPORT OF PETITION FOR REHEARING - 2
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Opinion, the issue Hes with this Court. See e.g. State v. Hoffman, 137 Idaho 5

(Idaho Ct. App. 2002) (holding “appropriate method to obtain clarification of sentences is to
request such clarification from the court ¢ that imposed them”).

Northern Title’s cross-appeal raised “{w]hether the district court’s award of attorney fees
and costs should be reversed where Northern Title prevailed in whole or in part at trial.” Cross
Appellant s Brief, 10 (Nov. 15, 2013); see also id. at 34-41. Northern Title requested:

Even without this appea{ Northern Title prevailed with a very successful
efense. With this appeal if Northern Title prevails, it is clearly the
prevailing party. Therefore, the Court should deem Northern Tite a
prevailing party, accompanied therewith an order for determination of its
trial fees and costs.

Cross Appellant's Brief, 41. The bases for these costs and fees are found in contract,’ and Idaho

Code section 12-120(3). 14

In issuing its Opinion the Court reversed “the judgment” against Northern Title, but did

t expressly vacate the District Court’s cost and fee order against Northern Title. See R., Vol. 9,
1816-1817. Nor did the Court remand the er for a determination of Northern Title’s costs

et
O

g
et

y &

and fees as a prevailing party. See Cummiings v. Stephens, WL 4656515 (Sept. 1

likely be reflected that the Court’s Opinion implies this very outcome, and therefore a petition

1 See also Cross Appellant’s Reply, 35 (Feb. 10, 2014) (“paragraph four (4) of those same
Escrow General Provisions provides an additional, if not more appropriate basis, for an award of
all of Northern Title's fees and costs on appeal and at trial: In the event the Escrow Agent
initiates or is joined as a party to any litigation relating to this escrow, Buyer and Seller jointly
and severally agree to pay all costs, expenses and attorney’s fees incurred by Escrow Agent in

such litigation. Trial Ex. 111, §4™)

MEMORANDUM IN SUPPORT OF PETITION FOR REHEARING -
[



for rehearing or clarification is unnecessary.” But, even in those cases where jurisdiction s

imphied, there is at least an order remanding the case back to the District Court. * Here, there is
no order remanding costs and attorney fees back to the District Court. Therefore as a threshold
matter, Northern Title requests clarification as to whether the District Court has jurisdiction to
address Northern Title's fees and costs as the prevailing party.

Second, it would be helpful for this Court to clarify the impact of its Opinion on Northern
Title's costs and fees. Namely, that Northern Title is the pre?aiiing party. As the Court in

Eighteen Mile Ranch v. Nord held, a defendant’s success is no less significant than a plaintiff’s:
In litigation, avoiding liability is as good for a defendant as winning a
money judgment is for a plaintiff. The point is, while a plaintff with a
large money judgment may be more exalted than a defendant who simply
walks out of court no worse for the wear, courts must not ignore the value
of a successful defense.as a matter of law is the prevailing party.

m

e,

gt

Eighteen Mile Ranch, LLC, 141 idaho 716, 719, 117 P.3d 130, 133 (2005). Similarl

Northern Title’s successful appeal has resulted in Cummings obtaining none of his requested

iy

relief. As this Court noted, for Northern Title, Cummings’ failure to prove liability and resulting

damages is all that really matters.* Just as the Court did in Eighteen Mile Ranch, Northern Title

2 See e.g. Hutchins v, State, 100 Idaho 661, 603 P.2d 995 (1979) (after general reversal, trial
court free to correct any error in original findings and conclusions as to matters not passed on by
appellate court); see also J.R. Simplot Co. v. Chemetics Int'l, 130 Idaho 255, 257, 939 P.2d 574,
576 (1997)(where court did not pass on question of entitlement to attorney fees ag prevailing
party, district court had jurisdiction to determine the prevailing party and award attorney fees
accordingly).

3 See fn. 2, supra.

4 “We reverse the judgment against Northern Title. Because the remaining issues raised by
Northern Tide in its cross-appeal sought o reverse the award of damages for other reasons, we

AL el

need not address those issues.” Cummings v. Stephens, WL 4656515 (Sept. 19, 2014).

MEMORANDUM IN SUPPORT OF PETITION FOR REHEARING - 4
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should sua sponte be deemed a prevailing party. See Eighteen Mile Ranch, LLC, 141 1dsho at

716-120, 117 P.3d at 133-134 (holding Dasrﬁ Reed, and Casey are clearly prevailing parties”).
Third, the Court did not make a ruling as to the District Court’s improper use of atforney

fees. The District Court’s use of attorney fees, to vindicate its sense of justice against Northern

Title, was raised:

Even more disturbing, the district court appears to have used it[s]
discretion in order to punish Northern Title. As explained in Eighteen
Mile Ranch, a “court may not use the award or denial of attorney fees to
vindicate his sense of justice beyond the judgment rendered on the
underlying dispute between the parties.” 141 Idaho at 720, 117 P.3d at 134
(citation omitted). As set forth in Northern Title’s Memorandum of Fees
and Costs, Brad Bearnson initially represented Stephens as co-counsel, but
discontinued his representation of Stephens after Northern Tifle became a
party. See R., Vol. 9, pp. 1681-1682. During that time period, Mr.
Bearnson and Beamson & Caldwell incurred $35,575.84 in defending
Stephens. /d. However, even though Stephens was deemed the prevailing
party, the district court refused to award Bearnson & Caldwell any fees
incurred on Stephens’ behalf.
L

The district court specifically asked and was informed that there was no
duplication in fees claimed by Stephens counsel, Mr. Budge and Mr.
Bearnson. See 7r., Vol. 2, 1314:8-21. However, the district court also
knew that Northern Title had agreed o indemmnify Stephens, and that
Northern Title would be responsible to pay his attorney fees. See Tr., Vol.
1, 725:3-5; see also id. at 739:19-22; see also id. at 740:8-11. After
knowing these facts, the district court summarily held “T'm not going to
award Mr. Bearnson’s fees.” Tr., Vol. 2, 1326:9-10. The district court’s
award of all fees to Mr. Budge, and denial of all fees to Mr. Bearnson,
even though both were legitimately incurred to defend Stephens, was

clearly to punish Northern Title.
Cross Appellant’s Brief, 37-38. There remains a substantive issue as to whether the District

Court’s denial of Mr, Bearnson’ fee was improper, and whether Stephens’ attorney fee award

MEMORANDUM IN SUPPORT OF PETTTION FOR REHEARING -5
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CORCLUSION

Northern Title respectfully requests clarification of the following: the vacating of the
District Court’s order of costs and atforney fees agez‘mst Northern Tile; the deeming of Northern
Title as 2 prevailing party; the District Céuﬁ’é juﬁiséicti@nr to éetemzine §0ﬁhem Title’s costs
and reasonable attorney fees; and whether éhe costs and attorney fees awarded to Stephens
should be augmented to compensate for Bearnson & Caldwell, LLC for services rendered on
Stephens’ behalf.

27
DATED this_Z2  day of September, 2014,
BEARNSON & CALDWELL, LLC

o

= )
Brad H. Bearnsor”

Aazron K. Bergman

Attorneys for Respondent/Cross-Appellant
Northern Title Company of Idaho, Inc.

MEMORANDUM IN SUPPORT OF PETITION FOR REHEARING - 6
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CERTIFICATE OF SERVICE

[ HEREBY CERTIFY that on the deay of September, 2014, Iserved a true and
correct copy of the above and foregoing MEMORANDUM IN SUPPORT OF CROSS
APPELLANT’S PETITION FOR REHEARING SEEKING CLARIFICATION, to the
following person(s) by U.S. Mail and Email:

Nathan M. Olsen
Petersen Moss Hall & Olsen
485 “E” Street

Idaho Falls, Idaho 83407
Nathan@pmholaw.com

Randall C. Budge

Brent L. Whiting

RACINE, OLSON, NYE, BUDGE &
BAILEY, CHARTERED

P.O. Box 1391; 201 E. Center Street
Pocatello, Idaho 83204-1391
reb@racinelaw.net

blw @racinelaw.net
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The Appel’;antf&@ss-Respemdez;t,‘ Steven B. Cummmgs {Cmgs} b» and' ﬂn‘gagh
counsel of record, Petersen Moss Hall & Olsen, respectfully requests an order rgrzmt'mg a
rehearing in the above captioned matter; or in the ajtemaiivq moves this Céurt for recansédaraa
tion of its Qpinion filed September 19, 2014, pursuant to IAR 42 and 32. The Appellants request
that certain 1ssues that were not adequately or accurately coﬁsidéréé in the Oéﬁnion be reviewed,
including the foﬁoudng: |

ASIT PERTAIN STO RESPONDENT ROGER L. STE?HENS ;

1) Whether the Court adequately consk,idered’ Cmmgs’ pﬁeading for relief under the
covenants and warranties provided in the’ W&:rraﬁty’ Deed including clearing of C&mmgs’ title
described in the deed, estopping Stephens from being granted the éast side property described in
the deed, reimbursement of loss of value for defects in Cummings’ title to t"ge property, and/or
rescission;

2) Whether the Court adequately considered evidence admitted in Cummings’ case-in-

s

chief of Stephens’ disclosed intent in selling the entire Stephens Ranch as indicated in the signed
listing ag;re?ment, purchase and sale agreement, escrow agreement referencing both the signed
purchase agreement and title commitment, and the Warranty Deed;

3) Whether the Court properly considered testimony of the realtors when there was an
unambiguous purchase and sale contract as msrgéd into the Warranty Deed, and whose

testimony had not been admitted at the time that Cumnmings’ claims were dismissed by the trial

court;

APPELLANT’S PETITION FOR REHEARING - 2
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4) Whether in preparing for issues at trial Cm,iggs could have relied upon the é:i;aé
court’s previous finding of fact t’ha‘t’Sﬁéphé;Vis‘ héd ihm“é;ghi“séif heﬁp’;’ had theAugust 3, 20{)? '
Warranty Deed revised to remove ﬁ‘oﬁ the deed the pmﬁeﬁ? én the éast sider of the higﬁwayé

5) Whether written findings of fact and ;:aniusions of law are in fact required under a
IRCP § 52(a) ruling, the failure of which requires a new trial.

AS IT PERTAINS TO RESPONDENT/CROSS APPELLANT NORTHERN TITLE CO.

1) Whether the Court shozﬁd adopt alternative tﬁeories of negliéenca and/or breach of
contract warranting the award of démages, particularly since the trial court’s finding of |
negligence by Northern Title as “abstractor of title” was raised sua sponte by the trial court in its
Memorandum Decision;

2) Whether Cummings adequaﬁeijr appealed the trial court’s decision to not award
damages under Northern Title’s breach of contract;

3) Whether Cummings did indeed adequately cite the record in supporting his appeal on
specific damages that should have been awarded for Northern Title’s breach of contract and/or
negligence;

4y Whether the equitable relief requested in paragraph 7 of Cummings’ Prayer for Relief
warrants a holding invalidating the November §, 2007, Warranty Deed fev:ised and recorded by

Northern Title.

A brief will be filed within fourteen (14) days of the filing date of this petition.

APPELLANT'S PETITION FOR REHEARING - 3
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DATED this L' Y| day of September, 2014.

KW A —

Nathan M. bﬁsen

APPELLANT’S PETITION FOR REHEARING - 4
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CERTIFICATE OF SERVICE
I hereby certify that [ am a duly lcensed att@*ney in the State of Idabo, with my office in
idaho Falls, Idaho, and thaf{ on thelj_‘ day of Septamber, 2014, 1 served a true and correct
copy of the foregoing Appellant’s Petition for Rehwﬁag on the persos ﬁstﬁé below by first
class mail, with the correct pesiage ihereon, or by causfi_ng’ the sa;ﬁé tb’ be delivered in kaccor&ance
with Rule 5(b), LR.C.P.

Persons Served: Method of Service:

Randall Budge, Esq. ymail ( Yhand ( )fax ( )email
RACINE OLSON NYE BUDGE & BAILEY e '
P.O. Box 1391 Artorneys for Roger L. Stephens
Pocatello, Idaho 83204-1391 ‘

FAX: (208) 232-6109

EMAIL: reb{@racinelaw.net /,-—’;

/
Brad Bearnson, Esg. (/ymail ( Yhand ( )fax ( )email
BEARNSON & CALDWELL
399 N. Main Street, Ste. 270 Aziarzzew for Northern 1 gﬂﬂ Compary
Logan, Utah 84321

FAX: (435) 752-6301
EMATL: bbearnson@bearnsonlaw.com M

\Tathar M {}Ison

APPELLANT S PETITION FOR REHEARING -5
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D!STR!CT COURT
jALyCOURT

In the Sﬁpreme Ce:mrfé: of ‘ihe St%%@iﬁf Ao
B P

TiME
bate ~ CLERK
: peFUTY ~ CASENG.
STEVEN B. CUMMINGS,
REMITTITUR

Plaintiff-Appellant-Cross Respondent,
A2
Supreme Court Docket No. 40793
Bear Lake County Court # 2009-183

ROGER L. STEPHENS, an individual residing in
Providence, Utah,
Defendant-Respondent,

and

NORTHERN TITLE COMPANY OF IDAHO,
INC., an Idaho corporation,

Defendam—Respondem—Cmss' _
Appellant, ‘

JOHN DOES X,

S el et Sl S e Nl Nt Sl Nl Sl el N N N St v St el e et el et st

Defendants.

TO:  SIXTH JUDICIAL DISTRICT, COUNTY OF BEAR LAKE.

The Court having announced its Opinion in this cause September 19, 2014, and
having denied Appellant’s etition for Rehearing and Respondent’s Petition for Rehearing on
November _*’f,‘ 2014, therefore,

IT IS HEREBY ORDERED that the District Court shall forthwith comply with
the directive of the Opinion, if any action is requn‘aa '

IT IS FURTHER ORDERED that Stephens’ and Northem Title’s costs on appeal,
including attorney fees, will be addressed in a subsequent order.

T

DATED this S day of November, 2014.

%?# 4% L/‘/@V\

Clerk of the Sﬁpreme Comé/
STATE OF IDAHO

e i
e hale 2




Counsel of Record
District Court Clerk
District Judge
Publisher(s)
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DISTRICT ¢
SIXTH IUDIG! & %?Pf,g
SEARLAKE cau&grv BAns

Brad H. Bearnson (L.S.B. 7086) | 25 ’
Azron K. Bergman (LS.B. 8878) ” xsy 10 PH I 93
BEARNSON & CALDWELL, LLC KERRY Hi

399 North Main, Suite 270 PDOCK. CLERK
Logan, Utah 84321 e s
bbeamson@beamsonlaw.com 35?01’? ——_CESE oy

aberoman(@beammsonlaw.com
Attorneys for Defendant Northern Title

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BEAR LAKE

STEVEN CUMMINGS, an individual )
residing in Montana, ) Case No. CV-2009-183
~ )
Plaintiff, )
) MOTION TO REOPEN PROCEEDINGS
)
VS. ) &
) .
ROGER L. STEPHENS, an individual ) NORTHERN TITLE COMPANY OF
residing in Providence, Utah, ) [DAHO, INC.”S RENEWED MOTION FOR
NORTHERN TITLE COMPANY OF ) ATTORNEY’S FEES AND COSTS
IDAHO, INC., an Idaho Corporation, )
JOHN DOES I-X. )
)
Defendants, )
)
)

COMES NOW Defendant, Northern Title Company of Idaho, Inc., by and through
Counsel of Bearnson & Caldwell, LLC, and pursuant to the Supreme Court of the State of Idaho’s
Remittitur (Nov. 5, 2014) moves the Court to reopen this matter for further proceeding for the
purpose of complying with the directive of the Supreme Court’s Opinion (Sept. 19, 2014). In

furtherance of the Court’s directive, Defendant Northern Title hereby renews its motion fo the

Court for an order awarding costs and attorneys’ fees against Plaintiff, as more fully described in

Northern Title’s Motion to Reopen Proceedings &

Renewed Motion for Order Awa*dmg Atterneys’ Fees and Costs
Cummings v. Stephens, et. al.

Case No. CV-09-183

Page 1



the Motion _for Order Awarding Attorney’s Fees and Costs, Memorandum of Fees and Costs
Affidavit of Randall C. Budge in sugporf of Fees and CO’“‘SE Affida Brad H. Bearnson in
Support of Fees And Costs, and proposed Order Awarding Attorney’s Fees and Costs as
previously filed with the Court on or about January 27, 2011; and Northern Title Company of
Idaho, Inc.’s Motion for Attorney Fees and Costs , Northern Title Company of Idaho, Inc.’s Brief
in Support of Motion for Attorney Fees and Costs, Memorandum of Fees and Costs, and Second
Affidavit of Brad H. Bearnson in Support of Motion for Fees and Costs, which were previously
filed with thé Court on or about February 5, 2013, and which pleadings and affidavits are hereby
incorporated herein by reference as if set forth in full.

A proposed Order Awarding Fees and Costs, and Notice of Hearing will each be
subsequently submitted to the Court.

DATED this 7 day of November, 2014.

BEARNSON & CALDWELL, LLC

e
rad H. Beamsor—
Azron K. Bergman
Attorneys for Defendant NOf"hez Title

Northern Title’s Motion to Reopen Proceedings &

Renewed Motion for Order Awarding Attorneys® Fees and Costs
Cummings v. Stephens, et al

Case No. CV-08-183

Page 2



CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the rgv@ day of November, 2014, [ served a true and
correct copy of the above and foregoing MOTION TO REOPEN PROCEEDINGS &
DEFENDANT NORTHERN TITLE COMPANY OF IDAHO, INC’S RENEWED
MOTION FOR ORDER AWARDING ATTORNYES FEES AND COSTS to the following

person(s) as follows:

Nathan M. Olsen [ x ]U.S. Mail/Postage Prepaid
Petersen Moss Hall & Olsen [ ] Hand Delivery
485 “E” Street [ ] Overnight Mail
Idaho Falls, Idaho 83402 [ ] Facsimile (208-524-3391)
[ x ] Email Nathan@pmholaw.com)
Randall C. Budge [ x ]U.S.Mail/Postage Prepaid
Jason E. Flaig [ ] Hand Delivery
RACINE, OLSON, NYE, BUDGE & [ ] Overnight Mail
BAILEY, CHARTERED [ ] Facsimile (435-752-6301)
P.O.Box 1391; 201 E. Center Street [ x ] Email rchb@racinelaw.net
Pocatello, Idaho 83204-1391 1efliracinelaw. net
Honorable David C. Nye [ x ]U.S. Mail/Postage Prepaid
624 E. Center, Room 220 [ ] Hand Delivery
Pocatello, Idaho 83205 ] Overnight Mail
[ ] Facsimile (208-344-5510)

e

] Email amyw(@bannockcounty,us

RN

N

//\,/f; P / \; /
Lj/ / A f%mf nJ/ f;’/’/? / 04000
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Northern Title’s Motion to Reopen Proceedings &

Renewed Motion for Order Awarding Attorneys’ Fees and Costs
Cummings v. Stephens, et. al.

Case No. CV-09-183

Page 3
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Brad H. Beamnson (I.S.B. 7086)

Aaron K. Bergman (1.S.B. 8878)
'BEARNSON & CALDWELL, LLC

399 North Main, Suite 270

Logan, Utah 84321

bbeamson@bearnsonlaw.com

shereman(@bearnsonlaw.com

Attorneys for Defendant Northern Title

. _DISTRICT COYRY
SIXTH JMUDIGIAL DISTRICT
BEAR LAKE COUNTY. 1B AHY

HNOY 16 ANI0:2T
KERRY HADDOCK. CLERK

CALSE HO.

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BEAR LAKE

STEVEN CUMMINGS, an individual
residing in Montana,

Plaintiff,
Vs,
ROGER L. STEPHENS, an individual
residing in Providence, Utah,
NORTHERN TITLE COMPANY OF

IDAHO, INC., an Idaho Corporation,
JOHN DOES I-X.

Defendants.

ROGER L. STEPHENS, an individual,

Third Party Plaintiff,
V8.

DOROTHY JULIAN, an individual
residing in Bagle, Idaho, EVAN
SKINNER, an individual residing in
Montpelier, Idaho, RYAN OLSEN, an
individual residing in Georgetown,
Idaho, EXIT REALTY OF BEAR
LAKE, LLC an Idaho Limited Liability
Company, JOHN DOES 1-X.

Third Party Defendants.

wwvvvvu/vwvvvvvv\«/v B N N Do N N S N N A N

Northern Title’s Notice of Hearing
Case No, CV-09-183
Page 1

Case No. CV-2009-183

NOTICE OF HEARING



CERTIFICATE OF SERVICE

[ HEREBY CERTIFY that on the fﬁ@p day of November, 2014, I served a true and
correct copy of the above and foregoing NOTICE OF HEARING to the following person(s) as
follows: - :

Nathan M. Olsen ,
Petersen Moss Hall & Olsen
485 “B” Stregt

Idaho Falls, Idaho 83402

Randall C. Budge
Jason E. Flaig

- RACINE, OLSON, NYE, BUDGE &

BAILEY, CHARTERED
P.O. Box 1391; 201 E. Center Street
Pocatello, Idaho 83204-1391

With a courtesy copy to:
Honorable David C. Nye
P.O.Box 4165

Pocatello, Idaho 83205

[ T e N e B e W ] e e R

ey ey ey e ey

] U. 8. Mail/Postage Prepaid

] Hand Delivery

] Overnight Mail

] Facsimile (208-524-3391)

] Email (Nathan@pmbholaw.com)

] U.S. Mail/Postage Prepaid

] Hand Delivery

1 Ovemight Mail

] Facsimile (435-752-6301)

] Email rch@racinelaw.net
jefl@racinelaw.net

1U. S. Mail/Postage Prepaid
] Hand Delivery

] Ovemnight Mail

] Facsimile (208) 945-2780
] Email

VA)/]L[M(ZJ}}?%M Lt gen

Northern Tifle’s Notice of Hearing
Case No. CV-09-183

Page3
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| STEVEI\ B. cammss SE

- ROGER L. STEPHENS, an individual reszdmg
in Providence, Utah :

' \JORTHERN ’I‘I’I‘LE COMPANY QF IDAHO
- INC.,an Idaho coz‘poranon :

Appellant,

" JOHN DOES I'X,

TR T e e

S TR

[

T ——

e AT

At i

R

s
Lad

e G

R —

e

* ORDER AWARDING COSTS AND ATTORNEY FEES - Docket No. 40793-2013

amtsz Appeﬂam-Crs Respeadant, IR ' \ S
' ORDER AWARDING COSTSNN
,ATTDRNEY FEES PR

o Suprpme Cmm: Dangoz Ne 40793 'f@;f@

. Bear Lake Cou.nty NO 2009- 183 PR

Defendant-Respondem, o i
SRS i ;Ref No 14-5{}5 v -

T e e b

Defendant-Respomem Cross

Defénéants.ﬁ

. A MEMORANDUM OF COSTS AND CLAIM FOR ATTORNEY FEES and an
AFFIDAVIT OF RANDALL C. BUDGE IN SUPPORT OF MEMORANDUM OF
COSTS AND CLAIM FOR ATTORNEY FEES, with attachments, were filed by counsel
for Respondcnt Roger Stsphens on OCCOb“E 6, 2014 ‘ u

A MEMORANDUM OF FEES AND COSTS and an AF;IDA\/IT OF BRAD H.
BEARNSON IN SUPPORT OF MEMORANDUM OF FEES AND COSTS, with
attachments, were filed by counsel for Responéent—Crsss-Appeﬂam Northern Title
- Company of Edahs Inc. on O-ctober’? 2014.

An OBEECTEON TO RESPGNDE‘\TfCROSS—RESDONDENT S ATTORNEY FEES
and an OBJECTION TO RESPONDENT/CROSS-APPELLANTS ATTORNEY FEES
were filed by counsd for App&lam on Ost@bér 2{) 2014

The Caurt is fui v advzqeﬁ ihs eferc goaé cause appearmg, -
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IT HER.EBY IS GRE}ERED that Respsn&eﬂt Regar SEephens MEMGRM‘EDUM G? LQSTS
AND CLAIM P{}R ﬁ;{T{}RNE EE:,S be, and hefab} ES GRAN 'EE}} aﬁé C@sf:s anci a@s‘ﬁe} fees are

\éspheﬁcs and ag 93&;&2‘8‘“ %ngeﬂaﬂ as L{}E svv e

PR COStS i e SR
' Artameyfees _-' 2;’35553 fr
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IT FURTHER IS ORDERED that Respena‘snt-Cmss—AppeHant Ngrthf:m "i'zﬁe Compan; Gf S
© Idaho, Inc.’s MEMORANDUM OF F EES AND COSTS be and hereby is, GRANI‘ED and costs and
attorney fees are a;warded to Respondant—Cmss-AppeDam Nforthem Tiﬁe Compaay af Iaahe:} Enc and 5 : B E

aﬂamsf Appalia.nt as faliows '

: Costs L , $'2;431.{}S
Attorney fees: ‘ 23.348.63

CTOTAL ~ § 2582968

4

DATED this | |

f:iav of Néw’@xﬁbef, 2{}14
= By Order of E}iﬁ':gupréglné Cgm L

ﬁ’ﬁ"”’ﬂ W

Stepﬁ@n W, Kenyaﬁ Cie%ﬁ

oes Counse] of Record

ORDER AWARDING COSTS AND ATTORNEY FEES — Docket No. 40793-2013
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Randall C. Budge (ISB No. 1949)
Brent L. Whiting (ISB No. 6601)
RACINE, OLSON, NYE, BUDGE &
BAILEY, CHARTERED

P.O. Box 1391; 201 E. Center Street
Pocatello, 1daho 83204-1391
Telephone: 208-232-6101
reb@racinelaw net
blw(@racinelaw.net

Attorneys for Defendant Roger L. Stephens

wf%ﬂ? éﬁ& &?
KER&Y ﬁwséex éasgx

GEruTy

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BEAR LAKE

STEVEN CUMMINGS, an individual
residing in Montana,

Plaintiff,
Vs.

ROGER L. STEPHENS, an individual
residing in Providence, Utah,
NORTHERN TITLE COMPANY OF
IDAHO, INC., an Idaho Corpo*afzo--,
JOHN DOES I X.

Defendants

ROGER L. STEPHENS, an individual,

Third Party Plaintiff,
V&,

DOROTHY JULIAN, an individual
Residing in Eagle, Idaho, EVAN
SKINNER, an individual residing in
Montpelier, Idaho, RYAN OLSEN, an
Individual residing in Georgetown,
Idaho, EXIT REALTY OF BEAR
LAKE, LLC an Idaho Limited Liability
Company, JOHN DOES 1-X

Third Party Defendants

Case No. CV-2009-183

MOTION TO JOIN DEFENDANT
NORTHERN TITLE’S MOTION TO
RE-OPEN PROCEEDINGS

MOTION TO JOIN DEFENDANT NORTHERN TITLES MOTION TO RE- OFEN PROCEEDINGS

Page 1
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COMES NOW the Defendant ROGER L. STEPHENS, through counsel, and joins
Defendant Northern Title Company of Idaho, Inc.’s Motion to Reopen Proceedings set for
hearing on Friday, January 2, 2015 at 1:30 p.m. and hereby notices this motion up for bemg to
be heard at the same time, before the Honorable David C. Nye, at the Bear Lake County
Courthouse, Paris, Idaho. Defendant Roger L. Stephens seeks to reopen proceedings before the
District Court for the purpose of entering a final judgment, including ax;ards of additional fees
and costs in accordance with the Idaho Supreme Court’s decisions and orders on remand.

DATED this 18% day of November, 2014,

RACINE, OLSON, NYE, BUDGE &
BAILEY, CHARTERED

o D dall 0 M

T

RANDALL C. BUDGE
Attorneys for Defendant
Roger L. Stephens

MOTION TO JOIN DEFENDANT NORTHERN TITLE'S MOTION TO RE-OPEN PROCEEDINGS
Page 2



CERTIFICATE OF SERVICE

[ HEREBY CERTIFY that on the 18" day of November, 2014, I served a true and correct
copy of the above and foregoing MOTION TO JOIN DEFENDANT NORTHERN TITLE’S
MOTION TO REOPEN PROCEEDINGS to the following person(s) as follows:

Brad H. Bearnson [ ]U. S Mail/Postage Prepaid

Aaron K. Bergman [ ] Hand Delivery

BEARNSON & CALDWELL, LLC [ ] Overnight Mail

399 North Main, Suite 270 [ ] Facsimile (208-524-3391)

Logan, Utah 84321 [ 7 Email: bbearnson@bearnsonlaw.com
abergam(@bearnsonlaw.com

Nathan M. Olsen [ ] U. S. Mail/Postage Prepaid
Petersen Moss Hall & Olsen [ ] Hand Delivery
485 “E” Street [ ] Overnight Mail
[
[

Idaho Falls, Idaho 83402 Facsimile (208-524-3391)
] Email: nolsen@pmbolaw.com

Honorable David C. Nye [ ] U.S. Mail/Postage Prepaid
Bannock County Courthouse [ ] Hand Delivery
624 E. Center, Rm 220 [ ] Overnight Mail
Pocatello, Idaho 83205 [ /] Facsimile: 208-945-2780
[ ] Email: amyw(@bannockcounty.us

e, (B

RAND ALL C. BUDGE‘ !

MOTION TO JOIN DEFENDANT NORTHERN TITLE’S MOTION TO RE-OPEN PROCEEDINGS
Page3
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Nathan M. Olsen, ISB No. 7373 -  PMDEC IS PM L:8S

PE’FrER;SiEN? MOSS, HALL & OLSEN - KERRY HADDOCK, CLERK
485 “E” STREET : ' ‘
IDAHO FALLS, ID 83402 £
Telephone: (208) 523-4650 BEPUTY oo CASEWG:
Facsimile: (208) 524-3351
Email: nolsen@pmbholavr.com

Attorneys for Plamntiff, Steven B. Cummings
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO,IN AND FOR THE COUNTY OF BEAR LAKE

STEVEN B. CUMMINGS, an individaal

residing in Utah,

Plamtiff, Case No.: CV-08-183
V8. ‘
ROGER L. STEPHENS, an individual MEMORANDUM IN SUPPORT OF

residing in Providence, Utah; NORTHERN | PLAINTIFF’S MOTION TO STRIKE
TITLE COMPANY OF IDAHQ, INC., an DEFENDANT NORTHERN TITLES
Idegho corporation; JOEN DOES 1-X, “MOTION TO REOPEN
PROCEEDINGS & NORTHERN TITLE
COMPANY OF IDAHO, INC.’S
RENEWED MOTION FOR
ATTORNEY’S FEES AND COSTS” FOR
LACK OF JURISDICTION

Defendants.

Plaintiff, Steven Cunmings (Cummings), through counsel of record provides the
following memorandum in support of his Motion to Strike Defendant Northern Title’s “Motion
fryr

to Reopen Proceedings & Northern Title Company of Idaho, Inc.’s Renewed Motion for

Attorney’s Fees and Costs” for Lack of Jurisdiction. This Motion is supported by the

MEMORANDUM IN SUPPORT OF PLAINTIFF'S MGE’;I%N TO STRIKE- 1
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§leaéing;s m this case, including the Idaho Sepreme Court’s September 19, 2014, sz’mb&zlin
this case and subsequent pleadings which are attached to the Affidavit of Nathan M. Olsen for
c@ﬁvemance of ‘:he Court.

PROCEDURAL HISTORY

On September 19, 2014, the Idaho Supreme Court issued its Opinion on matiers

appealed in this case. The court affirmed the District Court’s c‘;iSmjssaZ of Cummings’ claims
against Stephens, and reversed the trial court’s judgment awarding Cﬁmﬁigs dameages for
violations relating to Northern Title’s duty as “abstractors of title.”  Opinion p. 26. The
court’s directive contzined in the “Conclusion” states as foﬁéws:

We affirm the dismissal of Mr. Cammings’ claims against Mr. Stephens and we

reverse Mr. Curnmings® judgment against Northern Title. We award Mr. Stephens and
Northern Title costs, including reasonable attorney fees, on appeal.

I p.27.

The Opinion did not reverse the District Court’s decision finding that Cummings was the

prevailing party ageinst Northern Title or the District Court’s subsequent order and judgment

awarding Cummings’ his attorncys fees and costs, Further, the sz‘nicm did not reverse the

District Court’s decision denying Northern Title's attorneys fees and casts,
On September 22, 2014, Northern Title filed a “Petition for Rehearing” requesting that

the Supreme Court “clarify” the following:

(1) the vacating of the District Cowrt’ ‘s order of costs and attorney fees ag

Title,

T

inst Northern

(2) the deeming of Northern Title as a prevailing party,

(3) the District Court’s jurisdiction in determining Northern Title’s costs and reasonable
attorney fees, and

MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION TO STRIKE- 2

H
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(4) whether the costs and attorney fees awarded to Stephens should be augmented in an
arpoumnt squivalent to those costs and fees ncurred by Bearnson & Caldwell, LLC on
Stephens’ behalf,

Respondent/Cross-Appellant s Petition for Rehearing — Page 2
Northern Title’s Memorandum in support of its Petition acknowledged that:
In issuing its Opinion the Court reversed “the judgment”™ against Northern Title, but did
not expressly vacate the District Court’s cost and fee order against Northern Title. Nor

did the Court remand the matter for a defermination of Northern Title’s costs and fees as
a prevailing party.

Respondeni/Cross-dppellant's Memorandum in Support of Petition for Rehearing - Page 3,

On November 5%, 2014, the Supreme Court denied Northern Title’s Petition for
Rehearing. On that same day the Court issued a “Remittitur” noting that it had announced its
Opinion and had “ciaﬁicci” Northern Title’s Petition for Rehearing. It then Ordered

Thst the District Court shall forthwith comply with the directive of the Opinion, if any
action is required.’

Of note, the Supreme Court did not remand the case for further proceedings but merely to
comply with the Opinion .

On November 10, 2014, Northern Title filed a “Motion to Reopen Procesdings &
Northern Title Company of Idaho, Inc’s Renewed Motion for Attorney’s Fees and Costs.” The
Motion does not provide this Court any basis for authority under the Supreme Court’s Opinion to

N

reopen procesdings to reconsider the previous motion to the Court for an arder awarding costs
and attorneys’ fees against Plaimtiff, filed nearly four years ago on Janunary 27, 2011, and later on

Rebruary 5, 2013, Moreover, the face of the motion does not provide any basis or authorily

supporting junisdiction of the District Court to consider the motion, given the finality of the

- I'The Remittitur also retains the Supreme Court’s jurisdiction to decide attorney fees on
appeal.

MEMORANDUM IN SUPPORT OF PLAINTIFE'S MC} %{CN TO STRIKE-3



Supreme Court’s Opinion which did not remand the case for further proceedings and expressly

refused on rehearing to consider a reversal of the award of costs and foes to Cumumings or the

denial of fees fa Northemk Title. ;

On November 19, 2014, Defendant Roger Stephens filed & “Motion 1o Join Defendent
Northern Title’s Motion to Re—Ope;; Proceedings,” even though it has no interest or steke in the
matter,

ARGUMENT
L The District Court Lucks Jurisdiction fo Cagsider KNorthern Ti;é}cks Motion.

The Idsho Supreme Court has made it expﬁciﬂy clear that, after it has ruled, the trial

cou:i'; jurisdiction is limited fo whatever directives that have been J_ssued by the appellate court:
Where the apiaeﬂate court remands a cause with directions to enter judgment for one of
the parties, the judgment of the appellate court is a final judgment in the canse, and the

enftry thereof in the Jower comtis a purmiv ministerial act, ... A trial court has no authority
1o enter any Tudgment or order not in conformity with the order of the annellate court.

Hummer v. Evans, 979 P.2d 1188, 1191, 132 Idsho 830, 833 (1999)(citations omitied) (emphasis

added).

‘When a case has been remanded to the trial court for further proceedings consistent with

the Supreme Cowt’s dn’ectwc other than amending a fudgment, the trial court may determine

Issues subsidiary to the Opinion, including a determination of attorney fses. JR. Stmplol Co. v
Chemelics Infern., Inc., 130 Idaho 255, 258 936 P.2d 574, 577 (1 997) HOWP\/'% e Supreme

Court has been explicitly clear that there can be no further implicit jurisdiction, even for a
determination of sttorney fees, when the directive requires nothing more than zn entry of
judgment consistent with its Opimon. Hummer v. Evm& 132 id:zno at 833, 976 P.2d at 1‘ 91.

In fact, the Supreme Court’s decision under Hummer v. Evans 15 somewhat similar to

Atk
cn

this case. In Hummer, the Supreme Court reversed an additional damages zweard that had b

MEMORANDUM IN SUPPORT OF PLAINTIFI'S MOT é JONTO STRIKE- 4
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-anted to the Plaintiff in the trial court, holding that the Plaintiff’s theory of damages for
@%f@ﬁgf&l “Eezfm‘natio& was not a ‘i@rt«bas ~d claim but rather & contractual Cééim, Therefore, the
Plaintiff had “not proven her (additional) damages with reasonable cortainty.” Id. 132 Idaho at
832,979 P24 at 1190. The directive of the Court at issue the Hummer case was as follows:

The district court's conclusion that Hummer's termination was a violation of pﬁbﬁf‘ policy
is affirmed. She is entitled to the initial award of damages and costs, The disfrict court's

grant of additur damages is reversed. Each party has prevauled In part on appeal. No costs
or attorney fees are awarded.

. The Remittitur stated that:
IT IS HERTBY ORDERED that the District Court shall forfhwith comply with the
directive of the Opinion, if any action is required; and
IT ISFURTHER ORDERED that no costs or attorney fees are allowed.,

Id.

After the mitial appeal, the Plaintiff in Hummer filed a Renewsd Motion for Atto orney

Fees with the trial court, which was denied and subsequently appealed. Upon appeal, the
Supreme Cowrt expressly rejected the Plaintiffs reliance on Chemetrics that the determination of
attorney fees at the trial level was subsidiary to the Court’s directive, making the following clear

distinction:

After the Court's decision in Humumer I, the only action within the jurisdiction of the
district judge was the ministerial act of entering any amended judgment necessary as a
result of this Court's ruling reversing the damages award. The district judge did not, as
Hummer appears to argue, have the power to revisit discretionary ismes of the case
sumply because the Remuittitur allowed the district judge to comply with "the directive of
the Opinion, if any action is required.” ;

Indeed, the language of the Remittitur provides thet the opinion of the Court directs
whether any continuing jurisdiction of the district judge exists. In this case, our ruling did-
not open the door for the district judge to address substantive issues in the case. M:us case .
is unlike Chemetics, where our reversal of the verdict in the first appeal in and of itsel
changed the prevailing party and thus granted the district judge jurisdiction to address any
issue, like attorney fees, that was related to the result In the appeal.

VEBMQRQNJUN{?\I SUPPORT OF PLAINTIFE’S MQIE,Q O STRIKE-5
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In contrast, the implicit holding of Hummer | was that the district judge would have no
furisdiction io do anvihing other than enter an amended judement. Jurisdiction to address

g subsidiary issue such as attorney fees did not arise as a result of our holding

Id. (smphasis addsd)
The “dircctive” af issue in the Chemetics decision (which allowed the District Court to
consider attorney fees as & “subsidiary” issue) is distinctly different than the “directive” in this

The directive found the “Conclusion” in the Chemetics Opinion stated as follows:

The verdict in favor of Simplot on these Counts is accordingly reversed and the award of
attorney fees is vacated. This matter is remanded so that Simplot's attorney fee award as
the prevailing party on Count [T may be modified in accordance with this opinion.

- SR Simplot Co. v. Chemetics Intern., Inc., 130 Idaho 258, 939 P.2d 577 (emphasis added)
Comparatively, the directive in this case is significantly limited in this case than that of
Chemetics, and in facﬁ has essentially the same as the directive of the Huppner decigion.:

- We affirm the dismissal of Mr, Cummings’ claims against Mr. Stephens and we
reverse Mr. Cummings’ judgment against Northern Tifle. We award Mr. Stephens and

Northern Title costs, inclnding reasopable attorney fees, on appeal.

COpirion p. 27.

In this case, the Supreme Court’s Remittitur is basic and clear, that the District Court

“forthwith comply with the directive of the Opinion, if any action is required.”_It did not remand

the case for any further proceedings. Despite Northern Title’s Petition [or Rehearing requesting

as such, the Supreme Court did not reverse or disturb the District Court’s holding that Commings
was the prevailing party against Northern Title and its subsequent order awarding Cummings’

attorney fees.” Moreover, again, despite Northern Title’s request on re-hearing, the Supreme

* Tts worth noting the concurring and dissenting opinion of Justice Jim Jones, which states
that: “(T)he district court’s finding of ‘gross negligence, willful misconduct, or both® effectively
stands.” Opinion at 29.

MEMORANDUM IN SUPPORT OF PLAINTIFI'S I@%‘E OW TO STRIKE- 6
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Court did not grant Northern Title’s appeal of the District Court’s denial of Northern Title’s
request for at“@ ney fees and VOS‘“S
Simply put, the only jurisdiction that th@ District Court now has is tha ministe Lai act of

entering an amnended judgment with recrari to the $50,000 awarded to Cummings based on 2

}wf
Ay

violation of Northem Title’s duties as abstractor of titk, versed by the Supreme Court.}
does not instruct the District Court to consider any other matters. Northern Title is improperly
requesting that the Court exceed its jurisdiction for a case that is for aﬂ intents and purposes
concluded. Its motion should be summarily stricken and denied.

0 The OBﬂy Action that the sttnct Court Can Take is o Issiie a J udgment Vacating
Cummings’ $§50,000 Judgment Against Northern Title.

The Supreme Court’s Remittitur is specific and direct that:
D, T

That the District Court shell forthwith comply with the directive of the Opinion, if any
action is required. (emphasis added)

The Dicti’onary defines “forthwith” to mean: “at once, nunedistely, without delay.” The
American Heritage Dictionary of the English Language, New College Edition 1976, As directed
under Hummer, the only action that is required or allowed at this junctore 1s the ministerial act of

e District Court of 1ssuing an Amended Fudgment vacating its August'6, 2014, Sccond
Amended Final Iudgmez‘s.t, which awarded Cummings $50,000.

By filing motions for the Court to re-consider matters long settled, both Northern Tiile
and Roger Stephens are mmproperly prolongimg this now 7 % year old césc that has and remains
closed since the Supreme Court’s Opinion and denial of the respective petitions for rehearing,
ts for Cumrmnings and the Cowrt.

Their actions are only causing unnecessary and inappropriate cost

The Court has no jurisdiction to entertein Northern Title and Roger Stephens’ Motion, or any

MEMORANDUM IN SUPPORT OF PLAINTIFF? 5}%3 TION TO STRIKE-7
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other issues for that zﬁatzer‘ It should immediately submit the azﬁéﬁde& ;%udgmem and respect the
fma}i‘e:;sféf the Supreme Court’s Opinion,
CONCLUSION
Pursuant to the foregoing, Northern Title’s and Roger Stephens’ Motion to Reopan
rocesdings g;nd Northern Trtle C@mpemy of Idaho, Inc’s Renewed Motion for Attorney’s Fees
Vand Costs shonld be stricken for lack of jurisdiction. Tﬁe District Court should immediatcly‘and
without delay enter an emended judgment ﬁisméssing its Second Amended Final Judgment

awarding Commings $50,000 in damages. It has no jurisdiction to consider any other action.

; ""I'pu -
DATED this /Y T day of December, 2014.
A

PE

SEN M. HavL & QLSEN

.

\

Nathin M. Olsen

MEMORANDUM IN SUPPORT OF PLAINTIFF'S ?}%T?QN TO STRIKE- 8
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CERTIFICATE OF SERVICE -
I hersby certify that I am a duly lcensed atiornsy in the State of Idaho, with my office in
. . ; N _ ‘ ) g{"é{_’ . ; . ‘
Tdaho Falls, Ideho, and that on the / 2 ~ day of December, 2014, I served e trus and correct copy

of the foregoing document on the persons listed below by first class mail, with the correct

postage thereon, or by czusing the same to be delivered in accordance with Rule 5(b), LR.C.P.

Persons Servad: Method of Service:

Randall Budge, Esq. ‘ ( Ymail ( )hand {/{fax ( ) email
" RACINE OLSON NYE BUDGE & BAILEY ,
P.0. Box 1391 Attorneys for Roger L. Stephens

Pocatello, Idsho 83204-1391
FAX: (208) 232-6109
EMATL: eb@racinolaw.not

Brad Bearnson, Esq. | ( Ymeil ( Yhand (ffax () email
BEARNSON & CALDWELL ‘

399 N. Main Street, Ste. 270 Attorneys for Northern Title Compary
Logean, Utah 84321 :

FAX: (435) 752-6301
EMAIL: bbearnson@bcarnsonlaw.com

ITonorable David C. Nys ( Jmail ( )hand (%&X{ ) email
P.0. Box 4165 couptesy chamber's copy

Pocatello, Tdaho §3205
FAX: (208) 236-7418

H

x + s
Nathkn M. Olsen

MEMORANDUM IN SUPPORT OF PLAINTIFF'S ?\jﬁf{ ONTO STRIEE-2
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SIXTH ADIGIAL it
BEX WR LA AKE GOUH‘%%’ST{S;W
Nathan M. Olsen, ISB No. 7373 , 9 PG B 1.1
PETERSIIN, MOSS, HALL & OLSEN Fi OEC 13 P )
485 “E” STREET KERRY HADDOCK, CHERK
IDAHO FALLS, ID 83402 o Sl
Telsphone: (208) 523-4650 -
P (208) BEPUTY ___ chsENG

Facsimile: (208) 524-3391
Email: nolsen@pmholaw.com

Attorneys for Plaintiff, Steven B. Cummings

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BEARLAKE

STEVEN B. CUMMINGS, an individual
residing in Utah,
Plaintiff, | Case No.: CV-09-183
vs.
ROGER L. STEPHENS, an individual MOTION TO STRIKE DEFENDART
residing in Providence, Utah; NORTHERN | NORTHERN TITLE'S “MOTION TO
TITLE COMPANY OF IDAHO, INC,, an REOPEN PROCEEDINGS &
Aosbeen (oot o= T oG .Y
Idaho corporation; JOHN DOES I.X, NORTHERN TITLE COMPANY OF
IDAHO, INC’S RENEWED MOTION
FOR ATTORNEY'’S FEES AND COSTS?
Defen&ant&

Plainiiff, Steven Cummings (Cumm:z_& through counsel of record hereby moves the
Court to Strike Northern Title’s “Motion to Reopen Proceedings & Northern Title Company
of Idaho, Inc’'s Renewed Motion for Attorney’s Pees and Costs.” The basis of this motion, 28
fully set forth in Cummings’ supporting memorandum filed herewith, is that this Court lacks
jurisdiction to considerANOrthem Title’s motion.
MOTION TO STRIKE DEFENDANT NORTHERN TITLE'S “MOTION TO REOPEN PROCEEDINGS &

NORTHERN TITLE COMPANY OF IDAHO, INC’S RENEWED MOTION FOR ATTORNEY’S FEES
AND COSTS *. | Y43



DEC-18-2014 18:42 FromN+T PMH+O

oo

PE N MO ?h 1L & OLEEN

L

Nathan M. Olsén

CERTIFICATE OF SERVICE
I hereby ceri‘jfy' that T am a duly licensed attorney in the State of Idaho, with my ollice in
Ideho Falls, Idaho, and that on the /7' Tk day of December, 2014, I served a true and correct copy of
the foregoing document on the persons listed below by first class mail, with the correct postage

therson, or by cansing the same to be delivered in accordance with Rule 5(b), LR.C.P.

Persons Served: Method of Service:

Randall Budge, Esq. ( Ymail ( )hand {\/)/fax () email
RACINE OLSON NYE BUDGE & BAILEY

P.0O. Box 1391 Attorneys for Roger L. Stephens

Pocatello, Idaho 83204-1361
FAX: (208) 232-6109
EMAIL: reb@racmelaw.net

Brad Bearnson, Esq. ( ymail ( )hand (‘/ﬁa}{ ( ) ematl
BEARNSON & CALDWELL
399 N. Main Street, Ste. 270 Attorneys for Northern Title Company

Logan, Utah 84321
EAX: (435) 752~6301
EMATL: bbearnson@bearnsonlaw.com

Honorzble David C. Nye ( Ymail ( )hand ( v’)/f:x () email
P.O. Box 4165 courtesy chamber’s copy ‘
Pocatello, Idaho 83205
FAX: (208) 236-7418

Nathan M. Olsen

- MOTION TO STRIKE DEFENDANT NORTHERN TITLE’S "MOTION TO REOPEN PROCEEDINGS &
NORTHEEN TITLE COMP ANY OF IDATIO, ﬂ\’lf S RENEWED MOTION FOR ATTORNEY’S FEES

AND COSTS” -2
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CSIXTH Ripwe fAE
BEAR L4 S?*gg@;ﬁ; B
Nathan M. Olsen, ISB No, 7373 3
PETERSEN, MOSS, HALL & OLSEN PHOEC 19 Y s 49
485 “B” STREET KERRY KA DDOCK, crErk
IDAHO FALLS, ID 83402 |
Telephone: (208) 523-4650 oEPUTY &%
e CASEWNE.

Facsimile: (208) 524-3391
Email: nolsen@pmbolaw.com

Attorneys for Plamtiff, Steven B. Cummings

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BEAR LAKE

STEVEN B. CUMMINGS, an mdividual

residing in Utah,

Plamtiff, Case No.: CV-09-183
VS.
ROGER L. STEPHENS, an individual NOTICE OF HEARING

regiding in Providence, Utgh; NORTHERN
TITLE COMPANY OF IDAHO, INC., an
Idaho corporation; JOHN DOES I-X,

Defendants.
Plense take notice that Plaintiff, Steven B. Cummings, will call his Motion to Strike

fion to Re-Open

!.?

Defendant Roger L. Stephens’ "Motion to Join Defendant Novthern Tiile’s Mot
Proceedings” end Motion io Strike Defendant Northern Title's “Motion to ReOpern Proceedings
& Northern Title Company of Idaho, szc 's Renewed Motion for Attorney’s Fees and Costs” on

for hearing on the 2™ day of January, 2015, at 1:30 o’clock p.m1., or as svon thereafter as counse)

may be hsa:rdﬁ before the Honorable Devid C. Nye, at the Bear Lake County Courthouse, Paris,

Idaho. You are mnvited to attend and to participate.

44

MNOTICE OF HEARING - |
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- DATED this 19™ day of December, 2014,

BN Mosu SHALL & OL SEN

N

I hereby-certify that I am a duly licensed attorey in the State of Idahoe, with my office In

PETER

\Jaman M. Olsen

CERTIFICATE OF SERVICE

Tdaho Falls, Idaho, and that on the 19" day of December, 2014, I served a true and correct copy of
the foregoing document on the persons Histed below by first class mail, with the correct postage
- thereon, or by causing the same to be delivered in accordance with Rule 5(b), LR.C.P.

Method of Service:

Persons Served:

Randall Budge, Esq. ( Ymail ( )hand (nf{fax () email
RACINE OLSON NYE BUDGE & BAILEY.
P.O. Box 1391 Attorneys for Roger L. Stephens

Pocatello, Ideho 83204-1351
FAX: (208) 232-6109
EMAIL: reb@racinclaw.naot

Brad Bearnson, Esq. ( Ymail () hand (‘ﬂ/fax ( ) email
BEARNSON & CALDWELL :
399 N. Main Street, Ste, 270 , Attorneys for Northern 1itle Comparny

Logan, Utah 84321

FAX: (435) 752-6301

EMAIL: bbeamson@bearnsonlew.som

(Ymail ( )hand (vfZax () omail

S

Honoreble David C. Nye

P.O. Box 4165 T courtesy chamber's copy
Pocatello, Idaho 83205
FAX: (208) 236-7418 ‘ f\

it

Nathat M, Olgen \J

J——

45

NOTICE OF HEARING -2
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DISTRICT COURT
SIXTH JUDICIAL COURT

-~ BEAR'LAKE COUNTY IDAHO
|  Dya 9 304 ﬁ@ "

Nathan M. Olsen, ISB No. 7373 : " DATE ' TIMES |
PETERSEN, MOSS, ITALL & OLSEN ~ CLERK
485 “E” STREET - ‘ ‘ - '
TDATO FALLS, ID 83402 DEPUTY CASE NO.
Telephone: (208) 523-4650
Facsimile: (208) 524-3391
Email: polsen@pmbolaw.com

Attorneys for Plaintiff, Steven B. Cummings

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OFIDAHQ, IN AND FORTHE COUNTY OF BEAR LAKE

STEVEN B. CUMMINGS, an individual
residing in Utah,
Plaintiff, Case No.: CV-09-183
VS,
ROGER L. STEPHENS, 811 individual MOTION TO STRIKE DEFENDANT
residing in Providence, Utah; NORTHERN | ROGER L. STEPHENS’ “MOTION TO
[ITLE COMPANY OF IDAHO, INC., an JOIN DEFENDANT NORTHERN
tdaho corporation; JOHN DOES I-X, CTITLE’S MOTION TO RE-OPEN
PROCEEDINGS”
Defendants.

Plaintff, Steven Cummings (Cummings), through counsel of record hereby moves the
Court to Strike Roger L. Stephens’ (Stephens) “Motion o Join Defendant Northern Title’s

Motion to Re-Open Proceedings.” This Motion is supported by the pleadings previously and

contemporaneousty filed, and the basis set forth below:

¢

MOTION TO STRIKE DEFENDANT ROGER L. STEPHENS “MOTION TO JOIN DEFENDANT NORTHERN
TITLE'S MOTION TO RE-OPIIN PROCEEDINGS?- 1 ~
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1) Because Northern Titls’s “Motion to Ra—@gsn Proceedings” mvolves matters
pertaining only to Northern Title, Stephens is not a real party in interest pursnant to IRCP §
17(z), and has no standing to join the motion.

2) The stated “purpose” of Stephens’ Motion is to move the court to “enter final
judgment, incloding awards of additional fees and costs in accordance with the Idahd Supreme
Court’s decision and orders on remand.” However, the Motion does pot cite any such
“decisions and orders on remand” from the Supreme Court “awarding additiomal fees and
costs” because no such “decisions and orders™ exist. In other wofds, Stephens’ motion 18
based on a fiction.

3) The Court lacks jurisdiction to consider Stephens’ Motion for the same reasons set
forth in Plaintiff’s Motion to Strike Deﬁand.aﬁ Northern Title’s “Motion to Reopen
Proceedings & Northern Title Company of Idaho, Inc.’s Reﬁe{}vﬁd Motion for Attorney’s Fees
and Costs” for Lack of Furisdiction and its supporting brief.

DATED this 19" dey of December, 2014. .

]
W

Natgan M. Olsen

R M VALL & OLSEN

MOTION TO STRIKE DEFENDANT ROGER L. STEPHENS “MOTION TO JOIN DEFENDANT NORTHERN
TITLE'S MOTION TO RE-OPEN PROCEEDINGS™ - 2



0-2014 1643 FromN+T PMH+O

2085243291

Y
w
W
3]
o

Tal2080457780

CERIIFICATE OF SERVICE

I hereby certify that I am a duly lcensed attorney in the State of Idaho, with my office in

Ideho Fells, Idaho, #nd that on fhaf_?_ ® day of December, 2014, [ served a true and correct copy of

the foregoing document on the persons Listed below by first class mail, with the correct postage

thereon, or by causing the same to be delivered in-accordance with Rule 5(b), ILR.C.P.

Persong Served:

Randall Budge, Esg.

RACINE OLSON NYE BUDGE & BAILEY
- P.O. Box 1391

Pocatello, Idaho 83204-1351
FAX: (208) 232-6109 .
EMAIL: reb@racinslaw.net

Brad Bearnson, Esqg.

BEARNSON & CALDWELL

399 N. Main Street, Ste, 270
Logan, Utah 84321

FAX: (435) 752-6301

EMAIL: bbeamson@benrnsonlaw com

Honorable David C. Nye
P.O. Box 4165
Pocatello, Idaho 83205
RAX: (208) 236-7418

Method of Serviee:

( ymail ( Yhand ¢Ffax () email

- Attorneys for Roger L. Stephens

()weil (hand (ffax () omail

Attorneys jor Northern Title Comparty

( ymzil ( Yhand (v fex( )email
courtesy chamber’s copy

/
2 NI

1 TN
Nathan M. Olsen

MOTION TO STRIKE DEFENDANT ROGER L. S”TE?HEZZTS “MOTION TO JOIN DEFENDANT NORTIERN

TTTLE'S MOTION TO RE-OPEN PROCEEDINGS™ - 3



DISTRICT COURT
SIXTH JUDYCIAL DISTRICT |
BEAR LAKE COUNTY.IBANT
9514 OFC 24 AMI0: 58
Sred B, Beamson (L5.B. 7086) XERRY HADDOCK. CLERK
Aaron K. Bergman (L.S.B. 8878) -

BEARNSON & CALDWELL, LLC
399 North Main, Suite 270

Logan, Utah 84321

bbearnson @bearnsonlaw.com

abergman @bearnsonlaw.com

Attorneys for Defendant Northern Title

DEPUTY CASE WO

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BEAR LAKE

STEVEN CUMMINGS, an individual

residing in Montana, Case No. CV-2009-183

Plaintiff,
REPLY IN SUPPORT OF MOTION
TO REOPEN & RENEWED
VS, MOTION FOR FEES AND COSTS
ROGER L. STEPHENS, an individual &

residing in Providence, Utah,
NORTHERN TITLE COMPANY OF
IDAHO, INC., an Idaho Corporation,
JOHN DOES I-X.

RESPONSE IN OPPOSITION TO
CUMMINGS’ MOTION TO STRIKE

Defendants,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

COMES NOW Defendant, Northern Title Company of Idaho, Inc., by and through counsel
of Bearnson & Caldwell, LLC, and files its Reply in Support of Motion to Reopen and Renewed
Motion for Fees and Costs, as well as its Response in Opposition to Cummings' Motion to Strike.

BACKGROUND

On March 5, 2013, Plaintiff appealed the Court’s verdict and Nosthern Title
cross-appealed. See Notice of Appeal (March 3, 2013). The Idaho Supreme Court denied
Plaintiff’s appeal, and held“[w]e reverse the judgment against Northern Title.” See Cummings v.

Reply in Support of Motion ts Reopen & Renewed Motion for Fees and Casts &
Response in Opposition to Cummings’ Motion to Strike /
Curnmings v. Stephens, ef. al., Case No. CV-03-183 -I;,'?
Page |



Stephens, 157 Idaho 348, 336 P.3d 281 (2514}. The Idaho Supreme Court awarded Northern
Tiﬂé its fees and costs on appeal, and ordered that “the District Court shall forthwith comply with
the directive of the Opinion, if any action is required.” Remittitur (Nov. 5, 2014).

ARGUMENT

“After a general reversal, a trial court is free to correct any errér in its original findings and
conclusions as to matters not passed on by the appellate court.” Hutchins v. State, 100 Idaho 661,
603 P.2d 995 (1979).

The Couz‘t‘has Jjurisdiction to reopen these proceedings to address Northern Title’s status as
the prevailing party, and to correct its prior orders that are not in harmony with the Idaho Supreme
Couﬁ:’s reversal. In arguing that this Court lacks jurisdiction, Plaintiff relies on Hummer v.
Evans, 129 Idaho 274, 923 P.2d 981 (1996), where the Idaho Supreme Court reversed the district
court’s grant of additur damages, and on a second appeal held that “the issue of attorney fees was
not a subsidiary issue fairly comprised therein.” Hummer v. Evans, 132 Idaho 830, 832-833, 979
P.2d 1188, 1190-1191 (1999). (emphasis added). Plaintiff’s reliance on Hummer v. Evans is
misplaced. Here the Idaho Supreme Court did not merely change Cummings’ verdict, or his
amount of damages, In éontrasﬁ, the Idaho Supreme Court reversed Cummings’ verdict, entirely.
“We reverse the judgment against Northern Title . . . [and] his judgment against Northern Title
must be reversed . . . .” Cummings, 157 Idaho 348, 336 P.3d at 330.

This case is analogous to J.R. Simplot Co. v. Chemetics International, Inc., 126 Idaho 532,
887 P.2d 1039 (1994), where the Idaho Supreme Court reversed the piaintiffss verdict, and held the
trial court did have jurisdiction over fees and costs, such being a “subsidiary issué fairly comprised
therein.” Hummer v. Evans, 130 Idaho 255, 257, 939 P.2d 574, 576 (1997). Similarly here, the

Reply in Support of Meton to Reoper & Renewed Motion for Fees and Costs &

Response in Opposition to Commings’ Motion to Strike g@
Curmmings v. Stephens, et. al., Case No, CV-03-183 o’
Page 2



reversal of Cummingé’ verdict changes the entire landscape of the case. Implicit in the Idaho
Supreme Court’s reversal is that this Court should “correct any error in its original findings and
conclusions as to matters not passed on by the appellate court.” Hutchins v. State, 100 Idaho 661,
603 P.2d 995(1979). Cummings’ only recovery has been reversed, obviously vesting jurisdiction
in this Court to resolve the subsidiary issues of fees and costs to Northern Title.

The Court has jurisdiction to correct its orders. Cummings’ verdict has been reversed, he
has gained nothing by his lawsuit, and Northern Title is the prevailing party. The Court’s orders
should be corrected to comport with the Idaho Supreme Court’s reversal.'

DATED this _Z_'Z(Ezay of December, 2014.

BEARNSON & CALDWELL, LLC

e - ,:/?1—//
Brad H. Bearnséd
Aaron K. Bergman
Attorneys for Defendant Northern Title

1 Notably, Cummings asks this Court to follow Justice Jones' Jone dissenting opinion.  Such is not the law of ths
case, and was not joined by any other Justice.

Reply in Suppert of Motion to Reapen & Renewed Motion for Fees and Costs &
Response in Opposiion to Cummings’ Motion to Strike 5' !
Cummings v. Stephens, et. al., Case N, CV-05-183

Page 3



CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the C day of December, 2014, I served a true and

correct copy of the above and foregoing REPLY IN SUPPORT OF MOTION TO REOPEN &

RENEWED MOTION FOR FEES AND COSTS & RESPONSE IN OPPOSITION TO

CUMMINGS’ MOTION TO STRIKE to the following person(s) as follows:

Nathan M. Olsen

Petersen Moss Hall & Olsen
485 “E” Street

Idaho Falls, Idabho 83402

Randall C. Budge
Jason E. Flaig

RACINE, OLSON, NYE, BUDGE &

BAILEY, CHARTERED

P.O. Box 1391; 201 E. Center Street

Pocatello, Idaho 83204-1391

Homnorable David C. Nye
624 E. Center, Room 220
Pocatello, Idaho 83205
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1 U. S. Mail/Postage Prepaid

] Hand Delivery

] Overnight Mail

] Facsimile (208-524-3391)

] Email (Nathan @pmholaw.com)

] U.S. Mail/Postage Prepaid

] Hand Delivery

1 Overnight Mail

] Facsimile (435-752-6301)

1 Email reb@racinelaw . net
ief@racinelaw.net

] U. §. Mail/Postage Prepaid

] Hand Delivery

1 Overnight Mail

] Pacsimile (208-344-5510)

] Email amyw @bannockcounty,us

%ﬂﬂﬁzﬁ%?m w/@dﬁfmﬂ x
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\

Reply in Support of Motion to Rea?m & Renewed Motion for Fees and Costs &

Response in Opposifios to Cummings® Motion to Strike
Cununings v. Stephens, et. al., Case No. CV-09-183
Page 4
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v DISTRICT COURT
' ' SIXTH JUDIGIAL COURT

“ Nathan M. Olsen, ISB No. 7373 BEAR LAKE COUNTY (DAHO
PETERSEN MOSS HALL & OLSEN Oen 31 20/Y 1904 5.
485 “E” Strest DATE - TIME
Ideho Falls, Idaho §3402 - [LERK
Telephone: (208) 523-4650 -
Facsimile: (208) 524-3391 DEPUTY . CASE NO.

Email: polsen@pmholaw.com

Attorneys for Plaintiff, Steven B. Cummings

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BEARLAKE

STEVEN B, CUMI\{]NGS an individoal
residing in Utah,

Plaintiff, | Case No.: CV-05-183

VS.

ROGER L. STEPHENS, an individual REPLY IN SUPPORT OF
residing in Providence, Utah; NORTHERN | PLAINTIFF’S MOTION TO STRIKE
ITTLE COMPANY OF IDAHO,INC.an | pppENDANT NORTHERN TITLE’S
Idgho corporation; JOHEN DOES 1.3 “YMOTION TO RECPEN
PROCEEDINGS & NORTHERN TITLE
COMPANY OF IDAHO, INC.’S
RENEWED MOTION FOR
ATTORNEY’S FEES AND COSTS” FOR
LACK OF JURISDICTION

Defendants.

Pla:xtf Steven Cummings (Cummings), meuvh counsel of record provides the
following Reply in support of his Motion to Strike Defendant Northern Title's “Motion to
Reopen Proceedings & Northern Title Company of Idaho, Inc.’s Renewed Motion for

Attorney’s Fees and Costs™ for Lack of Jurisdiction.

REPLY IN SUPPORT OF PLAINTIFE'S MOTION TO STRIKE-1 5 3



Northern Title’s ,z‘fsspaﬁsé in opposition to Cummings’ Motion to Strike does not
indicate any direction given to the District Court by the S&?feme Court other than to:
“forthwith comply with the directive of the Opinion, if any action is required.” Moreover,
Northern Title is unable to idenfify any holdings in the Opinion that reverses the District Court’s
decision meking Cumjmings the prevailing party in his claims against Northern Title ~
notwithstanding Norfhern Title's denied Petition for Rehearing requesting specific clarification
as such. In addition, Northern Title canmot point to any holdings in the Opinion remanding the
matter to District Court for a determination of attorneys fees to be awarded to Northern Title
helow — again, notwithstanding its request for clarification as such in its denied Petition for
Rehearing. ! |

As made explicitly clear in the Hummer decision, “compliance” with "the directive of the
Opinion, 1f any action is required” does not in itself open the door 1o address any other issues m.
the case other what 1s dirceted, and:

Where the appellate court remands a cause with directions 1o enter judgment for one of
the parties, the judgment of the appellate court is & final judgment in the causs, and the

entry thereof in the lower court is a purely ministerial act, ... A trial court has no authority
to enter anvy fudgment or order not in conformity with the order of the appellate court.

Hummer v, Evars, 979 P.2d 1188, 1191, 132 Idaho 830, 833 (1999)(citations omitted) (emphasis
added)

| Northem Tiile’s reliance on J.R. Simplol Co. v. Cﬁzemeff&s‘ Futern., Inc., 130 Idaho 255,
258 939 P.2d 574, 577 (1997) is misplaced. In ﬁhaﬁ case, the Suprenia Court remanded the case

for further proceedings - thus allowing “subsidiary™ issnes not “passed on” by the Supreme

" It is also worth noting that — in its cross-appeal — Northern Title sought a reversal of the
District Court’s decision making Cummings the prevailing party and denying Northern Title's
fees. The Supreme Court’s Opinion did not grant Northern Title’s appeal on those Issues,

o~
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Court to be considered in the “further proceedings.” Z4. That is not the case here. This case

was not “remanded” for “further proceedings” by the Supreme Court. Moreover. Northern

Tite’s clamms with regard 1o its prevailing party status and attorney fees below was before the

Supreme Court on appesl and was degied. Thus the issue was not “passed on” by the

Supreme Court.

Simply put, the Court éhouid look primarily to the Hummer decision which came afier
the Chemeiics decision, and in fact placed substantial limirations upon the appﬁcation of |
Chemetics. In ofnar words, Hummer is the more current law and precedent on this issue.
Chemetics is the exception not the role. Under the dear principles of Hummmer, this Court has
no :mrisdjcﬁen t0 do anything other tha:i amend the judgment. It has no jurisdiction to re-open
the door to any other issues. It has no jurisdiction to interpret or make assumptions about
what the Supreme Court wanis or means to be dons. Further, it has no jurisdicﬁon to correc
any perceived Inconsistencies 1n the Supreme Court’s Opimion. Its only jurisdiction is the
“ministerial act” of amending judgmants’ consistent with the “directive”™ of the Opinion.

Finally, 1f the Court were to accept Northern Tifle’s argument that it is now allowed
to re-open the proceedings, then there should be nothing preventing Curnmiings from pursuing
issues himself “copsistent” with the directive of the Opinion. The S}iprema Court did not
reverse any of the District Court’s findings that Northern Title was grossly negligent and/or
committed willful misconduct. It simply reversed the District Court’s damages decision based
on Northern Title as the “abtractor of title.” If the proceedings are re-opened, what would

then prevent Cummings from seeking a reinstaternent of damages based upon some other

theory other than abstractor of title?

REPLY DN SUPPORT OF PLAINTIFF’S MOTION TO STRIKE- 3 5 5
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CONCLUSION
Pursuant fo the foregoing, Ni:?‘th\,m Title’s and Rogsr :ﬁemhezza Motion to Reopen
Proceedings and Northern Title Company of Idaho, Inc’s Renewed Motion for Attorney’s Fees
and Costs should be stricken for lack of jurisdiction. The District Court should immediately and

without delay enter an amended judgment dismissing its S cond Amended Final Judgment

awarding Cummings $50,000 in damages: If the court»re-o?sns the proceedings, Cummings
should be offered the opportunity himself to make his own motiané hat are “consistent” with the
Supreme Court’s Opinion.

DATED this 31 day of December, 2014.

PET QKEN 0SsiFALL & OLSEN

Nathan M. Olsen N
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CERTIFICATE OF SERVICE

1 hereby certify that [ am 2 duly heensed attorney in the State of Idaho, with my office in
Idaho Falls, Idaho, and that on the 31% day of December, 2014, I served a true and correct copy of
the foregoing document on the persons Hsted below by first class mail, with the corrsct postage

thereon, or by causing the same to be delivered in accordance with Rule 5(b), LR.C.P.

Persops Served: . Method of Service:

Randall Budge, Esq. , © ()mail ()hand (V)/fax ( )emeil
RACINE OLSON NYE BUDGE & BAJLEY

P.O. Box 1391 Attarneys for Roger L. Stephens

Pocatello, Idaho 83204-1391
FAX: (208) 232-6109
- EMAIL: reb@racinelawnet

Brad Bearnson, Esq. ( Ymail ( )hand ¢ Mj/fa}; ( )email

BEARNSON & CALDWELL

399 N. Mam Street, Ste. 270 Attorneys for Northern Title Comparny
Logan, Utah 84321 ~

FAX(: (435) 752-6301
EMAIL: bbearnson@bearnsoniaw.com

Honorable David C. Nys ( ymail ( )hand (V)c/mau
624 E. Center, Room 303 courtesy chamber’s copy

Pocatello, Idabo 83201
EMAIL: amyw(@bennockoounryus }\:t} @

Nathan M. Olsen
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CASENG.

DEPUTY

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF BEAR LAKE

STEVEN CUMMINGS, an individual
residing in Montana,

Plaintiff,
vs.

ROGER L. STEPHENS, an individual
residing in Providence, Utah,
NORTHERN TITLE COMPANY OF
IDAHO, INC., an Idaho Corporation,
JOHN DOES I-X.

Defendants.

Case No. CV-2009-183

AMIENDED FINAL JUDGMENT
ON COSTS AND FEES

Judgment is hereby entered in favor of Roger L. Stephens and against Steven B.

Cummings in the amount of $155,209.21 for total costs and attorney fees.

DATED this 2™ day of January, 2015

AMENDED FINAL JUDGMENT ON COSTS AND FEES - Page 1




CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 2™ day of January, 2015, I served a true and correct
copy of the above and foregoing to the following person(s) as follows:

Brad H. Bearnson [ X ] U.S.Mail/Postage Prepaid
Aaron K. Bergman [ ] Hand Delivery
EARNSON & CALDWELL, LLC [ ] Overnight Mail
399 North Main, Suite 270 [ ] Facsimile (208-524-3391)
- Logan, Utah 84321 [ ] Email: bbearnson@bearnsonlaw.com
abergam(@bearnsonlaw.com

Nathan M. Olsen [ >/\} U. S. Mail/Postage Prepaid
PETERSEN MOSS HALL [ ] Hand Delivery

- & OLSEN [ ] Overnight Mail
485 “E” Street [ ] Facsimile (208-524-3391)
Idaho Falls, Idaho 83402 [ ] Email: nolsen@pmholaw.com

{k/\LU.S. Mail/Postage Prepaid
] Hand Delivery
] Overnight Mail
| Facsimile: 208-945-2780
] Email: amyw@bannockcounty.us

Randall C. Budge

RACINE OLSON NYE BUDGE
& BAILEY, CHTD.

P.O. Box 1391

Pocatello, Idaho 83204
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DEPUTY CASE NO.

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHOQ, IN AND FOR THE COUNTY OF BEAR LAKE

STEVEN CUMMINGS, an individual residingin =~ )

Montana, )
) .
Plaintiff, ) CASENO. CV-2009-000183
)
Vs. ) MINUTE ENTRY
) &
} ORDER
ROGER L. STEPHENS, an individual residing in =~ )
Providence, Utah; NORTHERN TITLE CO.OF )
IDAHO, INC, an Idaho Corporation; and )
JOHN DOES I-X, )
)
Defendants. )

On January 2, 20135, Nathan M. Olsen, counsel for the above-nanied Plaintiff, and Brad H.
Bearnson and Aaron K. Bergman, counsel for the Defendant Northern Title, were present in the
courtroom. The court reporter was Stephanie Morse and the court clerk was Karen Volbrecht.

Counsel for the Plaintiff Steven Cummings and counsel for the Defendant Roger L.
Stephens submitted a Stipulation to Amended Final Judgment on Costs and Fees. Upon the Court’s
review of the signed stipulatién and no objection from the Plaintiff; |

IT IS HEREBY ORDERED the Court GRANTED the Stipulation o Amended Final
Judgment on Costs and Fees and the Final Judgment was amended to reflect that judgment was
entered in favor of Roger L. Steph@ns and against Steven B. Cummings in the amount of
%155,209.&1‘

This matter was scheduled for the Defendant Northern Title’s Motion to Reopen

MINUTE ENTRY AND ORDER 1

28




Proceedings and Renewed Motion for Attorney’s Fees and Costs and Plaintiff's Motion to Strike
Defendant Northern Title’s “Motion to Reopen Proceedings and Renewed Motion for Attorney’s
Fees and Cests.” Counsel provided argument concerning their respective positions.

After hearing argument, the Court found that it does have jurisdiction to rule on Northern

Title’s renewed motion for attorney fees and costs based on the Idahoe Supreme Court’s Opinion

Sept. 19, 2014). Further, the Court ruled that Northern Title lacks standing and this Court lacks

jurisdiction over Bearnson and Caldwell’s request for Costs as a Matter of Right and Discretionary
Costs as to Defendant Stephens in the amount of $35,575.84 as contained in the Memorandum of
Fees and Costs filed February 35, 2013 and the request was DENIED.

IT IS FURTHER ORDERED that the Court finds the Defendant Northern Title is the
prevailing party in this matter rbasc:d upon the Idaho Supreme Court’s Opinion dated September 19,
2014.- Northern Title is entitled as against Steven Cummings to costs as a matter of right in the
amount of $5,559.64 and attorney fees in the amount of $130,973.98, for a total award of costs and
fees of $136.533.62. No discretionary costs other than attorney fees are awarded.

The parties were advised of their right to appeal this decision and said appeal must be filed

within forty-two (42) days of the Judgment of Costs and Fees signed herewith.

DATED this ’7,“— C‘ y of Eauu:xf\, 2015,

/W

DAVID C.NYE
Sixth District Judge

(a8
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CERTIFICATE OF MAILING/SERVICE

‘ —tl
I hereby certify that on the éﬁ

day of January, 2015, I mailed/served a true copy of

the foregoing document on the attorney(s) / person(s) listed below by mail with correct postage

thereon or causing the same to be hand delivered.

ATTORNEY(S) / PERSON(S)

Nathan M. Olsen

PETERSEN MOSS HALL & OLSEN
485 “E” Street

Idaho Falls, ID 83402

Randall C. Budge

RACINE OLSON NYE BUDGE & BAILEY
P.O.Box 1391

Pocatello, ID 83204-1391

Brad H. Beamnson

Aaron K. Bergman
BEARNSON & PECK

399 N. Main Street, Ste. 270
Logan, UT 84321

U.S. Mail

U.S. Mail

U.S. Mail

By M/L L&'{/Zﬁéﬁ/ﬂ’/

Deputy Clerk

MINUTE ENTIRY AND ORDER
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DEPUTY CASE NGO,

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE

[1“7

STATE OF IDAHO, IN AND FOR THE COUNTY OF BEAR LAKE

STEVEN CUMMINGS, an individual residing in =~ )

Utah, 3
)
Plaintift, ) CASENO. CV-2009-0600183
)
vs. ) AMENDED FINAL JUDGMENT
) ON COSTS AND FEES AS
) BETWEEN CUMMINGS AND
ROGER L. STEPHENS,; an individual residing in =~ ) NORTHERN TITLE
Providence, Utah; NORTHERN TITLE CO. OF )
IDAHO, INC, an Idaho Corporation; JOHN )
DOES, I-X. )
efendarnts. )

)

JUDGMENT IS ENTERED AS FOLLOWS:

Judgment is hereby entered in favor of Northern Title Co. of Idaho. Inc. and against

Steven Cummings in the amount of $155,209.21 for total costs and atterney fees.

DATED: January 6, 2015,
m ¢
TTTDAVID C.NYE

District Judge

Register CV-09-183
FINAL JUDGMENT ON COSTS AND FEES
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CERTIFICATE OF ING/SERVICE

3 e pry OB

- I hereby certify that on the ’fg day of %,2% I mailed/served a true copy of the
foregoing document on the attorney(s) / person(s) listed below by mail with correct postage thereon
or causing the same to be hand delivered.

ATTORNEY(S) / PERSON(S)

Nathan M. Olsen U.S, Mail
Petersen Moss Hall & Olsen

485 “E” Street

Idaho Falls, ID 83402

Randall C. Budge U.S. Mail
RACINE OLSON NYE BUDGE & BAILEY

P.O. Box 1391

Pocatello, [D 83204-1391

Brad Bearnson U.S, Mail
BEARNSON & PECK

399 N. Main Street, Ste 300

Logan, UT 84321

KERRY HADDOCK,
Clerk of th@ Caurf

By @(f/\m /‘uJJL veed

Depiity Clerk

Register CV-09-183
FINAL JUDGMENT ON COSTS AND FEES
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DEPUTY ____CASE NO.

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BEAR LAKE
]
STEVEN CUMMINGS, an individual residing in =~ ) .
Utah, )
)
Plaintiff, ) CASENO. CV-2009-000183
Vs, ) -AMENDED FINAL JUDGMERT
) ON COSTS AND FEES AS
) BETWEEN CUMMINGS AND
ROGER L. STEPHENS, an individual residing in =~ ) NORTHERN TITLE
Providence, Utah; NORTHERN TITLE CO. OF )
IDAHO, INC, an Idaho Corporation; JOHN )
DOES, I-X. ) .
Defendants, ) %
| V
JUDGMENT IS ENTERED AS FOLLOWS: ’
Judgment is hereby entered in favor of Northern Title Co. of Idaho, Inc. and against Steven q

Cummings in the amount of §136,533.62 for total costs and attorney fees.

o

DATED: January 8, 2015.

éﬁwﬁ
DAVID C.NYE
Distriet Judge

Register CV-09-183 «
2™ AMENDED FINAL JUDGMENT

"
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CERTIFICATE OF MAILING/SERVICE

I hereby certify that on the 5 day of January, 2015, I mailed/served a true copy of
the foregoing document on the atforney(s) / person(s) listed below by mail with correct postage
- thereon or causing the same to be hand delivered. -

ATTORNEY(S) / PERSON(S)

Nathan M. Olsen Facsimiie 524-3361
Petersen Moss Hall & Olsen

485 “E” Street

Idaho Falls, ID 83402

Randail C. Budge Facsimile 232-6109
RACINE OLSON NYE BUDGE & BAILEY

P.0. Box 1391 '

Pocatello, ID 83204-1391

Brad Bearnson Email: bbearnson@bearnsonlaw.com
BEARNSON & PECK abergman(@bearnsonlaw.com
399 N. Main Street, Ste 300

Logan, UT 84321

By %%W

Deputy Clerk

Register CV-05-183
2% AMENDED FINAL JUDGMENT
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL

BISTRICT COURT
SIXTH JUDICIA
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STATE OF IDAHO, IN AND FOR THE COUNTY OF BEAR LAKE

STEVEN CUMMINGS, an individual residing in
Utah,

ROGER L. STEPHENS, an individual residing in
rovidence, Utal; NORTHERN TITLE CO. OF
IDAHO, INC, an Idaho Corporation; JOHN
DOES, I-X.
Defendants,

Judgment is entered as followed:

I. The Amended Final Judgment on Costs and F

dated January 6, 20

3, and the Second Amended Final

)

)

)

) CASE NO. CV-200%9-000183

)

) THIRD AMENDED

) FINAL JUDGMENT ON COSTS
} AND FEES AS BETWEEN

) CUMMINGS AND NORTHERN
) TITLE

)

)

)

ees as between Cummings and Northern Title,

Judgment on Costs and Fees between

Cummings and Northern Title, dated January 8, 2015, is null and void.

I\J

Northern Title Co. of Idaho,

$162,363.30 in costs and attorney fees.

Lad

favor of Roger L. Stephens, is not affected by this J

DATED: January 27, 2015

Register CV-09-000183
2£> AMENDED FINAL .

The Court’s Amended Final Judgment on Costs and Fees

Inc. is awarded against Steven Cummings the amount of

, dated January 2, 20135, entered in

udgment.

DAVID C.NYE
District Judge

JUDGMENT ON COSTS AND FEES

Page | é"[



CERTIFICATE OF MAILING/SERVICE

. ,

I hereby certify that on the ,:2 1" day of January, 2015, | mailed/served a true copy of

the foregoing document on the atforney(s) / person(s) listed below by mail with correct postage
thereon or causing the same fo be hand delivered.

ATTORNEY(S) / PERSON(S)

‘Nathan M. Olsen Faesimile - 534-339]
Petersen Moss Hall & Olsen
485 “E” Street

Idaho Falls, ID 83402
Randall C. Budge Facsimile -~ 2326109
RACINE OLSON NYE BUDGE & BAILEY

P.O.Box 1391

Pocatello, [D 83204-1391

Brad Beamson Frrai | — bbearnse n (@ bearnsonfow.com
BEARNSON & PECK abergron @ bearn serfauy .Com
399 N. Main Street, Ste 300

Logan, UT 84321

0 ndu b&é~ﬂ@~
Clerk ofthe Court

st AL mal

Deputy Clerk

egister CV-05-000183
34 + AMENDED FINAL JUDGMENT ON COSTS AND FEES
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STRSCT EGEZRT '
SIX ICIAL DISTRICT
B R LA?&E 8&%??’, iDAHO

Brad H. Bearnson (L.S.B. 7086) 235‘555“5 BH b 50

Aaron K. Bergman (1.5.B. 8878) CIRDY GARNER, CLERK
BEARNSON & CALDWELL, LLC ‘ : o o
399 North Main, Suite 270

Logan, Utah 84321
bbeamson@bearnsonlaw.com
Attorneys for Defendant Northern Title

DEPUTY._——_CASE NO.

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BEAR LAKE

STEVEN CUMMINGS, an individual )
residing in Montana, ) Case No. CV-2009-183
' )
Plaintiff, )
)
VS, )
, )
ROGER L. STEPHENS, an individual ) NORTHERN TITLE COMPANY OF
residing in Providence, Utah, ) IDAHO, INC.’S MOTION TO
NORTHERN TITLE COMPANY OF ) VACATE ALL OUTSTANDING
IDAHO, INC., an Idaho Corporation, ) JUDGMENTS AGAINST NORTHERN
JOHN DOES E~X c e : ) - TITLE - :
)
Defendants. )
)

COMES NOW Defendant, NORTHERN TITLE COMPANY OF IDAHO, INC., by and
through counsel of Bearnson & Caldwell, LLC, and pursuant to Rule 60(b) hereby moves this
Court to vacate the Second Amended Final Judgment dated August 6, 2014, entered in favor of
Stephen Cummings in the amount of $50,000.00, and its Final Judgment on Costs and Fees dated
April 15,2013 in the amount of $§112,448.09.

In this action, and based upon the Idaho Supreme Court’s ruling, the Court has determined
that Cummings 1s no longer the prevailing party — Northern Title is.  Two (2) erroneous
judgments were entered, and by the Cowrt’s Third Amended Final Jud, gment on Costs and Fees

between Cummings and Northern Title dated January 27, 2015, both erroneous judgments were

NORTHERN TTTLE’S MOTION TO VACATE ALL OUTSTANDING JUDGMENTS
Case Nao. CV-09-183
Page 1
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voided and Northern Title was awarded fees and costs of $162,263.30. H@weve;, the Court still
has not zeverse& its August 6, 2014 Second Amended Final Judgment of $50,000.00 in favor of
Cummings against Northern Title. Nor has the Court reversed its April 12, 261? Final Juafg;?genf
on Costs and Fees of §112,448.09 in favor of Cﬁnm}ings against Northern Title.

Where the Idaho Supreme Court has ordered that the $50,000 judgment must be reversed,
and implicit as this Court noted, such changed the prevailing party status, the judgment of
$112,448.09 m favor of Cummings is also inappropriate. Yet, it stands as a recorded judgment
lien against Northern Title.

To comply with the opinion of the Idaho Supreme Court, Northern Title respectfully
requests that the Court enter an order vacating the presumably overlooked above two (2)
judgments. A proposed order is provided, herewith.

e DATED tbi&——~~§%y01’§ebm&‘y, DOLS. o o
BEARNSOME& CALDWSHLL, LLC

Brad H. Beamnson
Aaron K. Bergman
Attorneys for Defendant Northern Title

NORTHERN TITLE'S MOTION TO VACATE ALL OUTSTANDING JUDGMENTS
Case No. CV-09-783
Page2
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CERTIFICATE OF SERVICE

IHEREBY CERTIFY that on the ’,;}—ﬁ» day of Febmarv 2015, I'served a true and correct
copy of the above and foregoing NGRTHERN TITLE COMPANY OF IDAHO INC.S
MOTION TO VACATE ALL OUTSTANDING JUDGMENTS AGAINST NORTHERN

TITLE to the following person(s) as follows:

Nathan M. Olsen

Petersen Moss Hall & Olsen
485 “B” Strest

Idaho Falls, Idaho 83402

Randall C. Budge

Jason E. Flaig

RACINE, OLSON, NYE, BUDGE &
BAILEY, CHARTERED '

P.O. Box 1391; 201 E. Center Street
Pocatello, Idaho 83204-1391

" Honorable David C. Nye . o
P.O.Box 4165
Pocatello, Idaho 83205

U. S. Mail/Postage Prepaid
Hand Delivery

Overnight Mail

Facsimile (208-524-3391)
Bmail (Nathan@pmbholaw.com)

-

P ey gy ey peeey
Y SRRy —" |

[ X

[ X 71U.S. Mail/Postage Prepaid

[ ] Hand Delivery

[ 1 Overnight Mail

[ ] Facsimile (208) 232-6109

[ ] Email rcb@racinelaw.net
ief@racinelaw.net

?<><

[.X, 1U.S. Mail/Postage Prepaid

[ 1 Hand Delivery

[ ] Overnight Mail

[ ] Facsimile (208) 945-2780

[ % ] Email amvw(@bannockcounty.us

/wﬁ/ W@W@M/MWU

\_,/ \J

/
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NORTHERN TITLE’S MOTION TO VACATE ALL OUTSTANDING JUDGMENTS

Case No. CV-09-783
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‘Nathan M. Olsen, ISB No. 7373
PETERSEN MOSS HALL & OLSEN
485 “E” Street :
Idaho Falls, Idsho 83402

Telephone: (208) 523-4650

Facsimile: (208) 524-3391

Email: nolsen@pmbolaw.com

Attorneys for Plaintiff, Steven B. Cummings

- DISTRICT COURT |
SIXTH JUDICIAL DISTRICT
BEA Lé,?iﬁ 3}3&?@}‘% ¥§3§E‘%€i

WISFEB 12 PH 355

CINDY GARNER, CLERK

DEPYTY_CASE NG.

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BEAR LAKE

STEVEN B. CUMMINGS, an individuz!
residing in Utah,

Plaint{ft,
VE.

ROGER L. STEPHENS, an individnal
residing in Providence, Utah; NORTHERN
TITLE COMPANY OF IDALIO, INC., an
Idaho corporation; JOEN DOES I-X,

Defendants.

Case Ng,: CV-09-183

OBIECTION TO NORTHERN TITLE’S
RULE 60(b) MOTION

Plaintiff, Steven Cummings (Cummings), through counsel of record hereby objects to

Northern Title Company of Idaho, Inc.’s (Northern Tile) Rule 60(b) Motion to “Vacate All

Outstanding Judgments Against Northern Tide.” This motion was flled nearly five months after
g o

the Supreme Court fully decided the matters of this case. OFf further note, this motion was filed

nearly four months after Northern Title filed its “Motion to Reopen Proceedings™ which was

2015.

~
ORIBCTION TO NORTHERN TITLE S RULE 60(b) MOTION- 1 7

beasrd on January 2, 2015, The Court issued its “Third Amended Final Judgment™ on Jannary 27,
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S‘imz?hf put, this matter is completed. After more thau 7% Jong years, the case is over,

Northern Tifle continues io zm:imy prolong the matters in *»:b_ig case and f;@:}?inﬁeé to generate
émzacessmy legal and court costs

A motion under IRCP § 60(b) ié appropriate only under tb.e ‘éoﬂowi;w extraordinary
condifions:

(1) mistake, inadvertence, surprise, or excusable neglect; (2) newly discovered evider nce
which by due diligence could not have been discoversd in time to move for a new trial
under Rule 59(b); (3) frand (whether heretofore denominated intrinsic or extrinsic),
misrepresentation, or other misconduct of an adverse party; (4) the judgment is void; (5)
the judgment bas been satisfied, released, or discharged, or & prior judgment upon which
it is based has been reversed or otherwise vacated, or it is no longer equitable that the
Jjudgment should have prospective application; or (6) any other reason justifying relict
from the operation of the judgment.

Id.

The moving party has the burden of demonstrating good cause for relief under a Rule
60(b) motion. Lowe v. Lynn, 103 Idaho 259, 263, 646 P.2d 1030, 1034 (Ct. App. 1982); Thomas
w 77 éxam;m; 119 Idahe 709, 711, 809 P.2d 1188, 1190 (Ct. App. 1991). Northern Title provides
no such “good cause” for any of the aforementioned conditions in its Rule 60(b) Motion. In fact
it doesn’'t state any reason wrcler the ruie for its motion. It does n provzde any justification or
reason why it should be allowed to aguin re-open this case. It does not provide amy justification
ot reason why ths issues raised in its 60(b) ma‘:‘joﬁ were not raised or addressed ip its Novembér
EG; 2014 “Motion to Reopen Procsedings” or at the January 2, 2015, hearing in this matter (or at

S

eny other time prior to the amended and final judgments in this case). Northern Title simply has

no excuse whatsgever for its failure to propetly and timely address its claims in the motion
The Court should allow this matter to remain final and strike or deny Northern Title’s

baseless motion. If the Court allows this motion to go forward, Cummin g8 reserves the right to

”Sp@ﬁd 1o its substance.

~

OBTECTION TO NORTHERN TITLE'S RULE f’@fb\ MOTION-2 73



DATED this 12" day of February, 2015,

0ss Hinen & OLSEN

[l
WL

Nafthan M. Olsen

OBJECTION TO NORTHERN TITLE'S RIFLE 606(b) MOTION-3 iﬂzz
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| CERTIFIGATR OF SERVICR
[ hereby certify zuzﬂ Iam a duly lic *zs&a attorney in the | .ais of Idaho, with my office in
Idaho Falls, idaho, and that on the 12" day of February, 2015, I servad a true and correct copy of
the foregoing document on the persons listed below by first class mail, with the correct postage

thereon, or by causing the same 1o be delivered in accordance with Rule 5(b), LR.C.P,

Persons Served: Method of Service:

Randall Budge, Es ‘ ( ymail ( )hand (/) fax ( )emall
q. ( '

RACINE OLSON NYE BUDGE & BA[LEY _
P.0. Box 1361 : Attorneys for Roger .. Stephens
Pocatello, Idaho 8§3204-1391

_ RAX: (208) 232-6109
EMAIL: reb@racinslaw.net

Brad Bearnson, Esq. ( Ymail ( )hand (/) fax ( )cmail
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CIHDY GARNER, CLERK
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL Disrﬁéﬁméééi NG,

STATE OF IDAHO, IN AND FOR THE COUNTY OF BEAR LAKE

IDAHO, INC, an Idaho Corporation; JOHN
DOES, I-X.

STEVEN CUMMH\}GS, an individual residing in =~ )
Utah, )
N
/
Plaintiff, ) CASE NO. CV-2009-000183
)
Vs, ) POST-JUDGMENT ORDER
) VACATING PRIOR
) JUDGMENTS IN FAVOR OF
ROGER L. STEPHENS, an individual residingin =~ ) STEVEN CUMMINGS
Providence, Utah; NORTHERN TITLE CO. OF ) AGAINST NORTHERN TITLE
)
)
)

Defendants.

)

On February 5, 2015, Northern Title Co. of Idaho, Inc. filed a Motion to Vacate all
Outstanding Judgments against Northern Title. That motion was based upon IRCP 60(b) and seeks fo
have the Court vacate (1) the Seéond Amended Final Judgment, dated August 6, 2014, entered in
favor of Stephen Cummings in the amount of $50,000.00 and (2) the Final Judgment on Costs and
Fees, dated April 12, 2013', in the amount of $112,448.09. Apparently, those two judgments have
been recorded.

-Steven Cummings has filed an Objection to Northern Title’s Rule 60(b) motion on the basis
that the motion is untimely in that this matter is completed and the motion was filed nearly four
months after Northern Title filed its “Motion to Reopen Proceedings™. The motion is not untimely.

IRCP 60(b) is a post-judgment rule designed to be filed and decided after the case is completed.

"'Northern Title’s motion states that this Final Judgment on Costs and Fees is dated April 15, 2013, However, the
Idaho Repository shows it was filed and issued on April 12, 2013,
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Here, there are valid reasons fofgranting the motion, gﬁéz‘tiaalémy under subsection (4) because the
two challenged judgments are void and subsection (5) because it is no longer equitable that the
judgments should have pmspeot%vé application given the subsequent rulings of the Idaho Supreme
Court and this Court.

THEREFQORE, the Second Amended Final Judgment, dated August 6, 2014, and the Final

Judgment on Costs and Fees, dated April 13, 2013, are vacated and have no more effect.

DATED: February 2, 2015February 20, 2015

@%

DAVID C.NYE
District Judge

Register CV-09-000183
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CERTIFICATE OF MAELENGISERVECE

I hereby certify that on the = 20 g%‘ day of February, 2015, I mailed/served a true copy of
the foregoing document on the attorney(s) / person(s) listed below by mail with correct postage
thereon or causing the same to be hand delivered.

ATTORNEY(S) / PERSON(S)

Nathan M. Olsen U.S. Mail
Petersen Moss Hall & Olsen

485 “E” Street v

Idaho Falls, ID 83402

Randall C. Budge U.S. Mail
RACINE OLSON NYE BUDGE & BAILEY

P.0. Box 1391 . |

Pocatello, ID 83204-1391

Brad Bearnson U.S. Mail
BEARNSON & PECK

399 N. Main Street, Ste 300

Logan, UT 84321

Nindy Gorner
Clerk of the Court

By?/ri«,%‘/ oty

Deputy Clerk
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DISTRICT COURT
SIXTH JuDicta L OsTRICT

Nathan M. Olsen, ISB No. 7373 BEAR LARE COUNTY. IDAHO
PETERSEN, MOSS, HALL & OLSEN
455 oo SIREE 2 HAR 10 PH 3: 57
IDAHO FALLS, ID 83402 CIXDY GARKER. CLERK
Telephone: (208) 523-4650 o '
Facsimile: (208) 524-3391

acsimile: (208) 524-339 DEPUTY___ CASE NO.

Email: nolsen@pmholaw.com

Attorneys for Plaintiff, Steven B. Commings

5

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BEAR LAKE

STEVEN B. CUMMINGS, an individual

residing in Utah,

Plaintiff, Case No.: CV-09-183
vs.
ROGER L. STEPHENS, an individual NOTICE OF APPEAL

residing in Providence, Utah; NORTHERN
TITLE COMPANY OF IDAHO, INC,, an
Idaho corporation; JOHN DOES [-X,

efendants.

TO:  THE ABOVE NAMED RESPONDENT, NORTHERN TITLE COMPANY OF IDAHO,
INC.; THE PARTY’S ATTORNEY, Brad Bearnson, Esg., 399 N. Main Street, Suite 270,
Logan, Utah 84321; and THE CLERK OF THE ABOVE ENTITLED COURT

NoTice Is HErERY GIvEN THAT:

L. The above named Appellant, Steven B. Cummings, appeals against the above

named Respondent to the Idaho Supreme Court from the Third Amended Final Judgment o




Costs and Fees as Between Cummings and Northern Title entered in the above entitled action on
the 27% day of January, 2015, Honorable Judge David C. Nye, presiding.

Appellant has a right to appeal to the Idaho Supreme Court, and the judgment

[

described in paragraph 1 above is appealable under and pursuant to Rule 11(a)(1), LAR.
3. The preliminary statement of the issues on appeal that the Appellant intends to
assert in the appeal are as follows:

A Did the District Court err in assuming jurisdiction to make a determination
that Respondent was the prevailing party and as such reversing its prior judgment awarding the
Appellant attorney fees and further deciding to award Respondent its attorney fees?

B. If the District Court did properly retain jurisdiction to “correct errors,”
should it have also addressed other issues with regard to Respondent’s liability in the case?

4. Has an order been entered sealing all or any portion of the record? No.
5 Is a reporter’s transcript requested? Appellant requests a PARTIAL TRANSCRIPT,
for the hearings held on January 2, 2015.

6. The Appellant requests the following documents to be included in the clerk's
record in addition to those automatically included pursuant to the following Rule 28, LAR.: See
attached Exhibit A (highlighted documents only). Additionally, Appeﬂénz requests his

“Memorandum in Support of Appellant’s Petition for Rehearing” filed with the Supreme Court ;
on October 20, 2014, as well as the Order Denying Petition for Rehearing entered for App

and Respondent respectively on November 5, 2015, and the Post-Judgment Order Vacating Prior

Judgments in Favor of Steven Cummings Against Northern Title entered by the District Court on

February 20, 2015 (2]l of which do not appear on the repository contained on Exhibit A).




7. . The Appellant requests the following d@cumeﬁf:s, charts? or pictures offered or
admitted as exhibits to be copied and sent to the Sﬁpmme‘ Court: Not-applicable.
8. I cerﬁfy:
Al That a copy of this Notice of Appeal has been served on each reporter of
whom a transcript has been requested as named below at the address set out below:
Stephanie Morse
Judge Nye’s Court Reporter
P.O. Box 594, Inkom, ID 83245
B. That the clerk of the district court has been paid the estimated fee for
preparation of the reporter’s transcript;
C. That the estimated fee for preparation of the clerk’s record has been paid.
D. That the appellate filing fee has been paid; and
E. That service has been made upon all parties required to be served pursuant

to Rule 20, LAR.

DATED this 9* day of March, 2015.

AR i
Nathen M. Olsen
Attorney for the Appellant

¢/ 3|NOTICEOFAPPEAL



CERTIFICATE OF SERVICE
I hereby certify that [ am a duly licensed attorney in the Sate of Idaho, with my office in

Idaho Falls, Idaho, and that on the f O day of March, 2015, I served a true and correct copy of the

foregoing document on the persons listed below by first class mail, with the correct postage

thereon, or by causing the same to be delivered in accordance with Rule 5(b), LR.C.P.

Method of Service:

Persons Served:

Brad Bearnson, Esg. ( /'}"fﬁaii ( Yhand ( )fax ( )email

BEARNSON & CALDWELL £
399 N. Main Street, Ste. 270 Attorneys for Northern Title Comparny
Logan, Utah 84321

FAX: (435) 752-6301 v
EMAITL: bbeammson@bearnsonlaw.com

Honorable David C. Nye ¢Ymail ( Yhand ( )email

624 E. Center, Rm. 303 /courtesy chamber’s copy
Pocatello, Idzho 83201 /

EMAIL: amyw@bannockcounty.us /\ /1
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idahe Reposiiory - Case History Page

03/05/2013 NC

03/05/2013 Aspﬂa ied To The Sdpreme Court

03/06/2013 Bond Posted - Cash (Receipt 545 Dated 3/6/2013 for 151.00)
03/11/2013 Brief Regarding Jurisdiction on Motion to Intervene
03/18/2013 Order

(3/18/2013 Dedision on Motion to Intervene

Filing: L4 - Appeal, Civil appeal or cross-appeal to- Supreme Court Paid by:

3/26/2013 Bearnson, Brad H (attorney for Northern Title Company of Idaho, Inc)
Receipt number: 0000679 Dated: 3/26/2013 Amount: $108.00
{(Combination) For: Northern Title Company of Idaho, Inc (defendant)
Filing: Technology Cost - CC Paid by: Bearnson, Brad H (attorney for

03/26/2013 Northern Title Company of Idaho, Inc) Receipt number: 0000679 Dated:
3/26/2013 Amount: $3.00 (Combination) For: Northern Title Company

of 1daho, Inc (defendant)

03/26/2013 Northern Title Company of Idaho, Inc's Notice of Cross Appeal
03/25/2013 Bond Posted - Cash (Receipt 680 Dated 3/256/2013 for 100.00)
04/04/2013 Decision on Cests and Fees

04/04/2013 Civil Disbosition entered for; Northern Title Company of Idaho, Ing,
i Defendant; Cummings, Steven, Plaintiff. Filing date: 4/4/2013

04/04/2013 CEVH Disposition en“t'ered for: Stephenﬁ, Roger L, Defendant; Cummings,
. Steven, Plaintiff. Filing date: 4/4/2013

04/12/2013 Final Judgment on Costs and Fees

‘04/25/2013 Northern Title Company of Idaho, Inc.'s Amended Notice of C"c:s Appeal

05/14/2013 Notice of Amended Appeal
$5/28/2013 Bond Posted - Cash (Receipt 1248 Dated 5/28/2013 for 306.30)

05/31/2013 Stipuiated Notice of Lodging

06/03/2013 Bond Posted - Cash (Receipt 1333 Dated 6/3/2013 for 1112

Northern Title Company of Idaho, Inc's Request for Additions

Clerk's Record

07/02/2013 Notice Of Hearing {No Oral Argument Reguested)

Hearing Scheduled (Motion 07/17/2013 01:30 PM) Reguest for

Admission to the Clerk's Record

Notice of No Objection to Northern 1

for Additions o the Clerk's Record
Order Granthg Northern Title Company of Idaho, Inc's Request for

Additions to the Clerk's Record

Hearing result for Motion scheduled on 07/17/2013 01:30 PM: Hearing

Vacated Request for Admission to the Clerk's Record

07/22/20 3 Bond Posted for Transcript (Receipt 1869 Dated 7/22/2013 for 481.75)

Bond Converted (Transaction number 140 dated 9/3/2013 amount

(.,v

th

44

07/02/2013

07/03/2013

07/11/2013 " itle Company of Idaho, Inc's Request

()

/16/2013

07/16/2013

09/03/2013

151.00)
09/03/2013 Bond Converted (Transaction number 141 dated 9/3/2013 amount
1,112.80)
09/03/2013 Bond Converted (Transaction number 142 dated 8/3/2013 amount
TR 100.00)
09/03/2013 Bond Converted (Transaction number 143 dated 9/3/2013 amount
906.30)
03/2013 Bond Converted (Transaction number 144 dated §/3/2013 amount
T 481.75)

§

08/01/2014 Amended Final Judgment

Civil Disposition entered for: Northern Title Company of Idaho, Ing,
Defendant; Stephens, Roger L, Defendant. Filing date: 8/1/2014
08/06/2014 Second Amended Final Judament

06/24/2014 2014 Opinion No. 85

08/25/2014 Petition for Rehearing

$8/01/2014

Memorandum
Seeking Clarificat

08/25/2014
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- 02/03/2015 Steven Receipt number: 0000208 Dated: 2/3/2015 AmomL $3. OO

xdahc Repository - Case History Page

10/03/2014 Appeliant's Petliuon for Rehearing
10/06/2014 Memaorandum of Costs and Ciaim for Attorney Fees/Stephens
10/07/2014 Memorandum of Fees and Costs/Northarn Tite ‘

10/26/2014 Objection to Respondent/Cross-Appellant's Attorney Fees/Stephen's
10/20/2014 C}b}nmm Lc Respondent/Cross-Appellant’s Attorney Fees/Northern Title
1/05/2014 Remittitur. : ' ;
Motion to Rmpmn Pmcaedlms & Naﬁhe*n T*‘ je Company of Idaho, Inc's
Renewed Motion for Attorney's Fees and Costs

4
ES

0/2014

Hearing Scheduled (Motion 01/02/2015 01:30 PM) Northern Title's

Renewead Motion for Attorney’'s Feas and Costs

11/14/2014 Natice Of Hearing

11/18/2014 Order Awarding Costs and Attorney Fees

1/18/2014 Motion to Join Defendant Northern Title's Motion to Re-Open Procesedings
Memorandum in Support of Plaintiff's Motion to Strike Defendant

12/16/2014 " Northern Title's "Motion to Reopen Proceedings & Northern Title Co of

idaho, Inc's Renewed Motion for Attorney's Fees and Costs” for Lack of

Ju risdiction , . o .

Motion to Strike Defendant Northern Title's "Motion to Reopen

Proceedings & Northiern Title Co-of Idaho, Inc's Renewed Motion for

A‘tO“ney s r:‘ems and Cos"“

11/14/2014

1

12/18/2014

_LZ/ 8/2014 Notice Or Hearmc
12/18/2014 Hearing Scheduled (Motion 0 1/02/4015 01:30 PM)
12, 19 20 ‘ Motion to Strike Defendant Roaer L. Stephens’ "Mation to Join Defendant
Northern Title's Motion to Re-Open Proceedings®
Reply In Support of Plaintiff's Motion to Strike Defendant Northern Title's
12/31/2014 "Motion to Reopen Proceedings & Northern Title Company of Idaho, Inc's
Renewed Motion for Attorney's Fees and Costs™ For Lack of Jurisdiction
12/31/2014 Stipulation To Amend Final Judgment On Costs and Fees
Court Minutes Hearing type: Northemn Title's Renewed Motion for Fe

ol

01/02/2015 Hearing date: 1/2/2015 Time: 1:30 pm Courtroom: Court reporter:
e Stephanie Davis Minutes Clerk: Karen Volbrecht Tape Number: Nathan M.
Olsen Brad H. Bearnson Randall C. Budge
01/02/2015 Amended Final Judgment on Costs and Fees
01/02/2015 Minute Entry and Order
Hearing result for'Motion scheduled on 01/02/2015 01:30 PM: District
01/05/2015 Court Hearing Held Court Reporter: Rodney Felshaw Number of Transcript
Pages for this hearing estimatad:
Liﬁar ng result for Motion scheduled on 01/02/2015 01:30 PM: Motion
01/05/2015 Granted Northern Title's Renewed Motion for Attorney's Fees and Costs
Mctisn to Join Def Northern Title's Motion to Re-Open Procesdings
Amended Final Judgment on Costs and Fees as Between Cummings and
Northern Title
2nd Amended Final Judgment on Costs and Fees as Between Cummings
and Northern Title ;
01/08/2015 Civil Disposition entered for: Stephens, Roger L, Defendant; Narthem
TIETIEEET Title Company of Idaho, Inc, Defendant. Filing date: 1/8/2015
Third Amended Final Judgment on Costs and Fees 25 Between Cummings
and Northern Title
Miscellaneous Payment: For Certifying The Same Additional Fee For
02/03/2015 Certificate And Seal Paid b\,f. Cummings, Steven Receipt number:
0000208 Dated: 2/3/2015 Amount: $5.00 ( redit card)

01/06/2015

01/08/2015

0172772015

Miscellaneous Payment: Tachnology Cost - CC Paid by: Cummings,

{Credit card)
Ao ne gz Northern Title Company of Idaho, Inc's Motion to Vacate all Outstanding
02/05/2015 ) ) o s
udgments Against Northem Title
50(0) Motion B4

3
02/12/2015 Objection To Northermn Tith




IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BEAR LAKE

STEVEN B. CUMMINGS, an individual )
residing in Utah, )
Plamtiff/Appellant, )
) Supreme Court No. 43081

vs. )

) CERTIFICATE OF EXHIBITS
ROGER L. STEPHENS, an individual )
residing in Providence, Utah; )
Defendant, )
and )
NORTHERN TITLE COMPANY OF IDAHO, INC,, )
an Idaho Corporation; )
Defendant/Respondent. )

)

I, CINDY GARNER, Clerk of the District Court of the Sixth Judicial District of the State of Idaho, in and
for the County of Bear Lake, do hereby certify that the following is a list of the exhibits, offered or admitted and
which have been lodged with the Supreme Court or retained as indicated:

EXHIBITS:
NO: DESCRIPTION: SENT/RETAINED
NONE

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of said Court this

1
/5 " day of June, 2015.

CINDY GARNER,
(SEAL) Clerk of the District Court

By %"’(/UM

“Karen V olbrecht, Deputy Clerk

CERTIFICATE OF EXHIRBITS 1
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BEAR LAKE

STEVEN B. CUMMINGS, an individual
residing in Utah,

Plaintiff/ Appellant
Supreme Court No. 43081
VS.
» CERTIFICATE OF CLERK
ROGER L. STEPHENS, an individual
residing in Providence, Utah;

Defendant,
and
NORTHERN TITLE COMPANY OF IDAHO, INC.,
an Jdaho Corporation;

Defendant/Respondent.

R N G S N R i N . W R S N S

)

I, CINDY GARNER, Clerk of the District Court of the Sixth Judicial District of the State of Idaho,
in and for the County of Bear Lake, do hereby certify that the foregoing Clerk's Record in the above entitled
canse was compiled and bound under my direction and contains true and correct copies of all pleadings,
documents and papers designated to be included under Rule 28, IAR, the Notice of Appeal, any Notice of
Cross-Appeal, and any additional documents requested to be included.

I further certify that all documents, x-rays, charts and pictures offered or admitted as exhibits in the
above entitled cause, if any, will be duly lodged with the Clerk of the Supreme Court with any Reporter's
Transcript and the Clerk's Record, as required by Rule 31 of the Idaho Appellate Rules

IN WITNESS WHEREOQOF, I have hereunto set my hand and affixed the seal of said Court this
_;i_;_szjday of June, 2015.

CINDY GARNER,
Clerk of the District Court

c‘{,\u/ W/

Deputy Cl Terk

(SEAL)

CERTIFICATE OF CLERK b



IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BEAR LAKE

STEVEN B. CUMMINGS, an individual
residing in Utah,

Plaintift/ Appellant,
Supreme Court No. 43081

VS.
CERTIFICATE OF SERVICE

ROGER L. STEPHENS, an individual
residing in Providence, Utah;
Defendant,
and
NORTHERN TITLE COMPANY OF IDAHO, INC.,
an Idaho Corporation;
Defendant/Respondent.

R S T R N NS NP e N N G e N

)

I, KAREN VOLBRECHT, Deputy Clerk of the District Court of the Sixth Judicial District
of the State of Idaho, in and for the County of Bear Lake, do hereby certify that I have personally
served or mailed, by United States Mail, postage prepaid, one copy of the Clerk's Record and any
Reporter’s Transcript to each of the parties or their Attorney of Record as follows:

NATHAN M. OLSEN BRAD H. BEARNSON

Peterson Moss Hall & Olsen Bearnson & Caldwell, LLC

485 “E” Street 399 North Main, Suite 270

Idaho Falls, ID 83402 Logan, UT 84321

Attorney for Steven Cummings, Attorney for Northern Title Co of Idaho,
Plaintiff/ Appellant, Defendant/Respondent

IN WITNESS WHEREQOF, I have hereunto set my hand and affixed the seal of said Court

this Z?j\ﬁa}/ of June, 2015.

(SEAL)
By %’( W/
Kaken Volbrecht, Deputy Clerk
CERTIFICATE OF SERVICE 1
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