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Has Alvarez failed to establish that the district court abused its discretion by imposing a

unified sentence of seven years, with three years fixed, upon her guilty plea t0 possession 0f

methamphetamine?

Alvarez Has Failed To Establish That The District Court Abused Its Sentencing Discretion

Alvarez pled guilty t0 possession of methamphetamine and the district court imposed a

unified sentence of seven years, with three years fixed. (R., pp.71-74.) Alvarez filed a timely

notice of appeal. (R., pp.78-80.)



Alvarez argues her sentence is excessive in light of the fact that she “was clean for 13

99 66months prior to her relapse, recognized that she needed treatment and was seeking [it] out With

the Four Directions program,” and “wanted to be able to help her family.” (Appellant’s brief,

pp.2-4.) The record supports the sentence imposed.

When evaluating Whether a sentence is excessive, the court considers the entire length 0f

the sentence under an abuse 0f discretion standard. State V. McIntosh, 160 Idaho 1, 8, 368 P.3d

621, 628 (2016); State V. Stevens, 146 Idaho 139, 148, 191 P.3d 217, 226 (2008). It is presumed

that the fixed portion 0f the sentence Will be the defendant’s probable term of confinement.m
V. Oliver, 144 Idaho 722, 726, 170 P.3d 687, 391 (2007). Where a sentence is Within statutory

limits, the appellant bears the burden of demonstrating that it is a clear abuse 0f discretion.

McIntosh, 160 Idaho at 8, 368 P.3d at 628 (citations omitted). T0 carry this burden the appellant

must show the sentence is excessive under any reasonable View 0f the facts. Li. A sentence is

reasonable if it appears necessary t0 accomplish the primary objective 0f protecting society and

t0 achieve any or all 0f the related goals of deterrence, rehabilitation, or retribution. Li. The

district court has the discretion t0 weigh those objectives and give them differing weights when

deciding upon the sentence. I_d. at 9, 368 P.3d at 629; State V. Moore, 131 Idaho 814, 825, 965

P.2d 174, 185 (1998) (court did not abuse its discretion in concluding that the objectives of

punishment, deterrence and protection 0f society outweighed the need for rehabilitation). “In

deference to the trial judge, this Court Will not substitute its View 0f a reasonable sentence Where

reasonable minds might differ.” McIntosh, 160 Idaho at 8, 368 P.3d at 628 (quotingm,
146 Idaho at 148-49, 191 P.3d at 226-27). Furthermore, “[a] sentence fixed within the limits

prescribed by the statute Will ordinarily not be considered an abuse 0f discretion by the trial

court.” Li. (quoting State V. Nice, 103 Idaho 89, 90, 645 P.2d 323, 324 (1982)).



The maximum prison sentence for possession 0f methamphetamine is seven years. LC. §

37-2732(c)(1). The district court imposed a unified sentence of seven years, With three years

fixed, which falls within the statutory guidelines. (R., pp.71-74.) Furthermore, Alvarez’s

sentence is appropriate in light of her ongoing criminal offending, her failure t0 rehabilitate 0r be

deterred despite prior treatment opportunities and legal sanctions, and the risk she presents t0 the

community.

Alvarez has an extensive history of criminal offending that spans 33 years and includes

seven prior felony convictions for: synthetic narcotic, Violation of pretrial release (amended t0

“public order crimes”), forgery, two counts 0f possession 0f methamphetamine, and two counts

0f possession of a controlled substance. (PSI, pp.6-9.1) Alvarez also has misdemeanor

convictions for possession 0f drugs, obstructing justice, possession of a controlled substance —

marijuana, three counts of DUI, three counts of failure t0 purchase or invalid driver’s license,

and three counts of possession 0f drug paraphernalia. (PSI, pp.5-9.)

Alvarez was 0n parole when she committed the offense in this case. (PSI, pp.4, 10.)

During a traffic stop, officers asked Alvarez about an Altoids container sitting 0n the dashboard

of her vehicle. (PSI, p.4.) Alvarez responded by telling the officers “that she didn’t want t0 g0

t0 jail.” (PSI, p.4.) When officers informed Alvarez that the car would be searched because she

was 0n parole, she admitted that there was methamphetamine in the Altoids container. (PSI,

p.4.) The officers then searched the car and found a scale, two small baggies containing

methamphetamine, empty baggies, and two methamphetamine pipes. (PSI, p.4.)

1 PSI page numbers correspond With the page numbers of the electronic file “Appeal -

Confidential Exhibitspdf.”



Alvarez has had numerous opportunities on probation, and she has served multiple stints

in jail, as well as in state and federal prison, yet she has failed t0 be deterred from her incessant

criminal behavior. (PSI, p.10.) She has likewise failed t0 rehabilitate despite having been

afforded multiple opportunities for rehabilitative programming, including at a federal treatment

center and during two retained jurisdiction programs, with the last period of retained jurisdiction

ending When she requested that the court relinquish jurisdiction. (PSI, p.15.) Most recently,

Alvarez completed an assessment at Four Directions but, “before she could get involved in

treatment, she was arrested for the instant offense.” (PSI, p.15.) “When asked Why she put

herself in the position to relapse,” Alvarez, demonstrating her failure t0 have made any

rehabilitative progress over the past three decades, “said that she didn’t think to not say no.”

(PSI, p.15.) When asked Why she continues to commit crimes, Alvarez reported that she “liked

the adrenaline rush, the euphoric feeling,” and that she didn’t think about getting caught. (PSI,

p.10.) Unsurprisingly, the presentence investigator determined that Alvarez presents a high risk

t0 reoffend. (PSI, p.17.)

At sentencing, the district court articulated the correct legal standards applicable to its

decision and also set forth in detail its reasons for imposing Alvarez’s sentence. (12/17/18 Tr.,

p.12, L.12 — p.16, L9.) The state submits that Alvarez has failed t0 establish an abuse of

discretion, for reasons more fully set forth in the attached excerpt of the sentencing hearing

transcript, which the state adopts as its argument on appeal. (Appendix A.)



m
The state respectfully requests this Court to affirm Alvarez’s conviction and sentence.

DATED this 5th day 0f September, 2019.

/s/ Lori A. Fleming

LORI A. FLEMING
Deputy Attorney General

ALICIA HYMAS
Paralegal

CERTEICATE OF SERVICE

I HEREBY CERTIFY that I have this 5th day of September, 2019, served a true and
correct copy 0f the attached RESPONDENT’S BRIEF t0 the attorney listed below by means of
iCourl: File and Serve:

JUSTIN CURTIS
DEPUTY STATE APPELLATE PUBLIC DEFENDER
documents@sapd.state.id.us.

_/s/_Lori A. Fleming

LORI A. FLEMING
Deputy Attorney General
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Thankm. 1 Mm: -firfl ithetelnarlmd it. Yeah,

THE 000m: Mr. Rogers. 2 1c was in a 2008 case, a forgery case.

HR. ROGERS: Thank you, You: Homer. Imkjng at. 3 MR. m: Okay.

the tracking 1m fzun the pmblan aolving courts. I 4 THE OGJRP: And then the 201i! rider. 3m dim‘t

dm't mtmber — I sat on the drug court here in 5 mnplete because her supervising parsm theta

Bingham when we staffed Ms. Alvarez. I don't recall 6 remued that she be — that juxisdicticn be

with certainty what the iaama were. m tm trackirfl 7 relinquished and that she proceed with the treaumnt

log, it says that tl'e parole officer dich't have a 8 program in the prism. That's why she went into prism

Wtim, hut in me PSI he does make a 9 until 2017. Ppril, I think.

remdation of a retained juxiwiccion, as well. 10 m. m5: And then released —
So 1 don't lmow if that was the influence. I 11 THE CCURT: am then she released, was out

don't lam if it was the 3.1 treamnt level or the — I 12 abnut -- it. was May 281T. And she was out about 15

don't think the LEI of a 35 mid he a determnt tor 13 maths when she committed this Grim.

than But I just mn't ram: if they ware looking t0 14 m. m3: Okay. I just didn't p.11: togetlflr

have tm parole officer cane and talk to them or not. 15 that first rider —— is the m I mulm’t piece

It sewed like that was part of the discussion. 16 together.

Regardless, Your Humor, I will go through the 1‘? So with that, Your ibmr, I hm that it‘s mt
history. I cannot put together wha': she did her tun 3.8 really new anymore, hut relatively new camarad tn her

richrs. One of than looks like it was in 2014 0n a CAPE 19 criminal history, is Um retained jurisdiction that they

Rider. And then frtm what I can tell, tl'E otl'Er 20 have put together. It's a little hit mre :in depth than

retained jurisdiction program was before that. After 21 the CAP? rider program to my krmledge.

1998. 22 Sc our mcim would be a sentence of four

THE (11m: Well, the way I read it, titre was an 23 years fixed with three years irdaterrm‘mte fan: a total

old rider {run -- 24 of seven years. We‘re asking for $100 o: restitution.

MR. m3: 2003. 25 and we'd ask tl'E Curt tn retain jurisdictim.

9 10

TIE CWRI': Have Wu reviewed the restitution l well. But I have mt yet heard fmn than. Arfl I would

request, Mr. Mm‘dodfi 2 like t0 know their ream why -- or Mr. Waite's r&asm
NR. MJREOCH: Your Honor, can I take a marent? 3 why. Jmt, I would lime an (pportunity, a chance, ym
THE CCXJRI': Yes. 4 Imaw, for -- to he back on prabatim and pumve myself.

MR. Minnow: Ne have no objection, Your Honor. 5 Thar. is — yeah.

THE m: M1 right. It wan $1100 evm? 6 THEm: Ml right. Are M fully satisfied

MR. W3: 100. 7 the rmnasencation that Mr. mrdoch has provided?

THE: OWN: 100. d1, that makes sense. 3 THE DEEEVDHNI‘: Yes.

Yeah, that's what I had. 9 THE 0mm“: Dc: yuu know of any lagal reason why

MR. mama: Yeah. 10 we should mt; smtmoe you today?

THE CHM: I go, 1100. Where did that cure — 11 THEW: No.

MR. R[EERS: I mm have said 1100. 12 'I‘I'E DCURI': IW that them's SO19 ‘—‘

THE CUJH': Yeah. Well, I dm't lam mat you 13 potmtiaily sure confusion as ta how time early cases

said, but that's what I heard in my 01d age. 14 back in the '905 in the Emmi jurisdiction add m.
3111 right. Ms. Alvarez. would you like to make 15 But by my mum: here -- I don't lam if it's correct or

any statement: m om your behalf or give me any 16 not —— but by my count this is the eighth telomr over. a

additional infomatim in mitigation here? 1'? 20—year period.

THE DEE'ENDMT: Yes, Your Honor. I Hauld just 13 And it seem to me from going hack over trese

like ta let you guys Imam, I am an addict, and I did 19 cases, that they all have the same -- basically the

relapse. But I'm -- I've cure to term with this whale 20 same -- there's me burglary in there -— or forgery in

"in am out of jail" business, and I -- you know. I 21 there, but I think they're all mated to dng use ——

really want to takg my schriety seriously this tilTE. 22 THE mm: Right.

And 1 did plan on going to Four Directions to get 23 THE OOUM': —— for 20 years. And I just can‘t

treatment mere — or the program there. find I did 24 imagine how all of the slfldan 20 wars into this

write to Mr. Waite Lo let him know, and Mr. Bench, as 25 long-tenn drug use. you have an epiphany where you are

11 12
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mtqoimmuseanynnre. Itseemstorretote

imistent. Particularly, where here the last. time

you Hem in a retained jurisdiction. ym weren't doing

very ml}. in HE CAPE prugram, and 50 trey pulled you

out of that. 'Ihey had the judge relinquish

jurisdiction, and you did your -- went to your term and

were in prism until 201'? 3.11 order to facilitate a more

in—depth treatment merienoe so that you could

potentially name out am stay clean.

dethenuehave that oldhoqeyman. the

oarpanims, that cams hack and drags yDu back into the

stuff. Now, I knw that's had it happms. I'm mt
being facetiaus about that, mt it‘s samlming you can

be prepared for. That's tl'e only way to get past

substance abuse is to t2 prepared for the thirgs that

am mat drag 3am back in: The cravings. the

mnions, the assmiations, H12 -- you lam, all 1:11:32

thing, the mental realm stuff.

If you are not addressing :hase and preparing for

than. mey'll mkwmywalflmll youback. and

that's What happens. You're 20 years into this, having

ithappenaverandoverardoverandover again. And

mm we're at a point where this i3 umber eight. going

forward, and you're getting ta an age where that's - I

don't hm, I'd think you would get tirad of it.

13

otl'ers like you iron wrmittim this type of crirre. I

Trust see to 5mm rehabilitation if 1 can. And I mat
impose and elertent of ptmisment.

I've also reviewed 1rd considered the criteria

set in the Idaho Code, in Idaho Code Section 19-2521,

relative 1:0 whether I place you m pmbatim or not. I

think everybody agrees you am mt in the position where

pmbatim is even a reasonable outmre in this me.
So based upon all of the cimtances of the

case, it will be the judguant of the Court; that ya: be

sentezmd to the Idaho Board of Correction for a minivan

periodof three and a maximmperiod of seven years.

That shall be concurzem: with Eingham Cwnty Case

CR-14-163.

I'll order restitution in the annunt. Of $100.

OrderWmt for me public defender in HE
annunt of $500. And I'll order court fees and costs as

required by statute.

Do you have any question about that?

'I'IEDEE‘ENDRNI‘: SoI--dolgettherider?
TIE CGIRI‘: No.

THE DEFINEW‘IT: No. Clay.

THE DOUBT: I don't think it's even feasible at

this point. I haven't heard anything that makes Ire

oomincad that you would respom.
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TIE WE'ENMNT: I a‘l'l'l.

THE OCLRT: mt wu're mt going t0 get away Em
it. I Heart. it. doesn't: go away.

THE: 03mm: Right.

THE OGJRI‘: When wu axe addicted. you are going

t0 have those cravings for a 1mg tine, and unless you

are prepared to handle than am deal with than, you will.

t2 using when wu're 80, if you live that long.

And I just don't see a way forward at this point,

a treatmnt-vuay forward, short of having you do it. in a

mntrolled erwircment, You're on parole. You vinlated

parole by amnitting this crim. I don't lmou what the

board's gaing Lo do. But" you know. my imrassicn is

that, you Imam, flare justhas tobaanendoftheline
here, and I think that's where we are.

So based upon yup: plea of guilty, it is the

judgrmt of the Court that you are guilty of the Grin:

of poaaesaion of netharrphetamine. In addition to the

Presmtenue Investigation Report. I have maimed the

objectives 0f criminal mfislzrerrt establisl'ed by the

Idaho SLprurH Court.

my primary duty, where there's this kind of

recidivistic betmvior, over and over again, 3rd

continuing damage to the mmmity, is to px‘ctazt the

mummity Ercm that hthavicar. I mist also deter 3m am

11

TIE mmm: Even thcugh I ms trying to get

into treatment heron?

THE mum: Well, you can have a11 the good

mizentiom, but. Lhz: poinL i3 yw've had that appurtmity

many times in tie past, and fairly may, and you axe

still going back t0 tin sate Old behaviors. 30 I‘m I'm

mgoingtoarguewiflayouabaltit. I mntyouto
get treated. hut ym've got to pay the penalty here at

this point. This has ju3L gone on far too 1mg.

You are adviaai that you have tl'E right ta anneal

to the Idaho Supra: Court firm this juigrent. You have

the right to be represented by an atturney m that

appeal. If you camot afford an attorney, one will be

appointed to assist yau at public em, but 54m: only

have 42 days fmn today's date to file any notice of

appeal.

You may have up to 120 daya under Rule 35 to ask

for relief if wu wiah, and you may have up to a year

Wider the Uniform POSt-COm-Fictim Relief Act t0 ask for

relief if you qualify.

Ymareherebym‘mfledtothe mlstodyoftm
sheriff of Bimham County far delivery to the grape:

agent of Idaho Depaxuwnt of correction and execution of

sentame.

Anything else. Mr. Myers?

15 15
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