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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
ALIJA ADRIAN BURNS, aka ALIJA )
ADRAIN BURNS, aka ALIJA ADRIAN )
BURAZ, aka ALIJA A. BURAZ
)
)
Defendant-Appellant.
)
)

NO. 46865-2019
Ada County Case No.
CR01-18-33803

RESPONDENT’S BRIEF

Issue
Has Burns failed to establish that the district court abused its discretion by imposing a
unified sentence of five years, with two years fixed, upon his guilty plea to grand theft?

Burns Has Failed To Establish That The District Court Abused Its Sentencing Discretion
Pursuant to a plea agreement, Burns pled guilty to grand theft (in violation of I.C. § 182407(1)(b)(1)) and the state dismissed a charge of burglary and agreed to recommend a unified
sentence of seven years, with two years fixed. (R., pp.40-41, 44, 52-53.) At sentencing, the state
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made a recommendation consistent with the plea agreement, and Burns requested a lesser
sentence of seven years, with only one year fixed. (R., p.58.) The district court imposed a
unified sentence of five years, with two years fixed. (R., pp.62-65.) Burns filed a notice of
appeal timely from the judgment of conviction. (R., pp.66-68.)
Burns asserts that the two-year fixed portion of his sentence is excessive in light of his
substance abuse, purported remorse and acceptance of responsibility, and participation in classes
while incarcerated. (Appellant’s brief, pp.2-5.) The record supports the sentence imposed.
When evaluating whether a sentence is excessive, the court considers the entire length of
the sentence under an abuse of discretion standard. State v. McIntosh, 160 Idaho 1, 8, 368 P.3d
621, 628 (2016); State v. Stevens, 146 Idaho 139, 148, 191 P.3d 217, 226 (2008). It is presumed
that the fixed portion of the sentence will be the defendant’s probable term of confinement. State
v. Oliver, 144 Idaho 722, 726, 170 P.3d 687, 391 (2007). Where a sentence is within statutory
limits, the appellant bears the burden of demonstrating that it is a clear abuse of discretion.
McIntosh, 160 Idaho at 8, 368 P.3d at 628 (citations omitted). To carry this burden the appellant
must show the sentence is excessive under any reasonable view of the facts. Id. A sentence is
reasonable if it appears necessary to accomplish the primary objective of protecting society and
to achieve any or all of the related goals of deterrence, rehabilitation, or retribution. Id. The
district court has the discretion to weigh those objectives and give them differing weights when
deciding upon the sentence. Id. at 9, 368 P.3d at 629; State v. Moore, 131 Idaho 814, 825, 965
P.2d 174, 185 (1998) (court did not abuse its discretion in concluding that the objectives of
punishment, deterrence and protection of society outweighed the need for rehabilitation). “In
deference to the trial judge, this Court will not substitute its view of a reasonable sentence where
reasonable minds might differ.” McIntosh, 160 Idaho at 8, 368 P.3d at 628 (quoting Stevens,
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146 Idaho at 148-49, 191 P.3d at 226-27). Furthermore, “[a] sentence fixed within the limits
prescribed by the statute will ordinarily not be considered an abuse of discretion by the trial
court.” Id. (quoting State v. Nice, 103 Idaho 89, 90, 645 P.2d 323, 324 (1982)).
The maximum prison sentence for grand theft in violation of I.C. § 18-2407(1)(b)(1) is 14
years. I.C. § 18-2408(2)(a). The district court imposed a unified sentence of five years, with two
years fixed, which falls well within the statutory guidelines. (R., pp.62-65.) Furthermore,
Burns’ sentence is appropriate in light of his incessant criminal offending, his complete disregard
for the terms of community supervision, his failure to rehabilitate or be deterred, and the risk he
poses to the community.
Burns has an extensive history of criminal offending. At the

he has already

incurred 10 juvenile adjudications, 13 misdemeanor convictions, and six felony convictions, as
well as at least 12 probation violations. (PSI, pp.1, 4-12. 1) Burns has previously completed a
treatment diversion program, a residential treatment program, two intensive outpatient treatment
programs, a withdrawal management program, self-help group meetings, and, in February 2018,
he completed a rider with programming including CBI – Substance Abuse, Thinking for a
Change, and Pre-release. (PSI, pp.7, 10, 12, 38, 66, 72.) He was subsequently placed on
probation in three separate felony cases; however, by March 2018, he had “failed to show for
several drug tests,” failed to engage in aftercare, and “was a no call/no show for work.” (PSI,
p.12.) The following month, Burns’ probation officer found alcohol in his home, “Camas
Counseling reported [Burns] missed class and drug testing that month,” and he “subsequently
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PSI page numbers correspond with the page numbers of the electronic file “Burns 46865
psi.pdf.”
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tested positive for methamphetamine twice, and admitted using.” (PSI, pp.12-13.) Camas
Counseling established a “crisis intervention plan” with Burns after his relapse, but Burns “never
implemented the plan” and he tested positive again “days later,” then “missed subsequent drug
tests” and was ultimately terminated from treatment in May 2018. (PSI, p.13.) Burns also
“failed to show for a scheduled office visit that month,” and his grandmother – with whom he
was supposed to be residing, in Grangeville – reported her vehicle stolen after Burns “left with
her vehicle, to Boise, and had not returned for eight days.” (PSI, p.13 (parenthetical notation
omitted).) Thereafter, his probation officer’s “[a]ttempts to contact [Burns] were unsuccessful
and he never returned to Grangeville.” (PSI, p.13.)
Burns committed the instant offense in June 2018, during which time he was reportedly
using marijuana, methamphetamine, heroin, and Oxycodone “daily.” (PSI, pp.3, 17.) In July
2018, he was arrested, in Canyon County, for possession of a controlled substance, possession of
drug paraphernalia, and resisting arrest. (PSI, p.13.) He was released on GPS monitoring in
September 2018 and immediately resumed his daily use of heroin and methamphetamine; he also
absconded once again. (PSI, pp.13, 17-18.) The substance abuse evaluator concluded that Burns
has a “[h]igh likelihood of relapse or continued use without close monitoring and support,” and
that, although Burns’ recovery environment is “supportive,” Burns “could use more structure and
other avenues of support.”

(PSI, p.32.)

The presentence investigator reported that Burns

presents a high risk to reoffend. (PSI, p.20.)
At sentencing, the state addressed Burns’ ongoing criminal offending, his abysmal
performance on community supervision, his “overall” lack of accountability, his failure to
rehabilitate or be deterred despite multiple prior treatment opportunities and legal sanctions, and
the risk he presents to society. (3/4/19 Tr., p.19, L.20 – p.23, L.23 (Appendix A).) The district
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court subsequently articulated its reasons for imposing Burns’ sentence. (3/4/19 Tr., p.26, L.5 –
p.28, L.5 (Appendix B).) The state submits that Burns has failed to establish an abuse of
discretion, for reasons more fully set forth in the attached excerpts of the sentencing hearing
transcript, which the state adopts as its argument on appeal. (Appendices A and B.)

Conclusion
The state respectfully requests this Court to affirm Burns’ conviction and sentence.

DATED this 1st day of November, 2019.

__/s/_________________________
KENNETH K. JORGENSEN
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 1st day of November, 2019, served a true and
correct copy of the attached RESPONDENT’S BRIEF to the attorney listed below by means of
iCourt File and Serve:
JENNY C. SWINFORD
DEPUTY STATE APPELLATE PUBLIC DEFENDER
documents@sapd.state.id.us.
__/s/_________________________
KENNETH K. JORGENSEN
Deputy Attorney General
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APPENDIX A
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16

MS. REILLY: CR17-- 1000.
THE COURT: All right.
3
MS. REILLY: And there is another 2016 case,
4 but I imagine the PSI was in the 2017 case.
5
I can give you the 2016 case.
6
THE COURT: Okay. Go ahead .
7
MS. REILLY: CR16-19166.
8
THE COURT: Thank you. That might be
9 helpful. Appreciate it.
10
(Proceedings concluded at 3:04 p.m.)
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COURTROOM OF THE DISTRICT COURT
FOURTH JUDICIAL DISTRICT
ADA COUNTY, BOISE, IDAHO
MONDAY, MARCH 4, 2019

2
3
4

5

*****

6
THE COURT: All right. I'll take up State
7 versus Alija Burns.
8
Is the state ready to proceed?
9
MS. WELSH: Yes, Your Honor.
10
THE COURT: How about the defense?
11
MR. MARX: Yes, Your Honor.
12
THE COURT: All right. Please silence your
13 cell phones or leave .
14
All r ight. Well, this case came before
15 the district court based on the defendant's
16 arraignment on these charges. He was advised of
17 the nature of his rights, including t he fact that
18 he could plead not guilty. He would be entitled
19 to have a jury trial; confront and cross-examine
20 the witnesses against him; put on evidence, if he
21 wanted to; and exercise the privilege against
22 self-incrim ination.
23
He was told that he would give up those
24 rights along with his defenses if he pied guilty.
25 In this case, he pied guilty to Count I.
7 of 10 sheets
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The State said it would recommend a
sentence of two years fixed followed by five years
indeterminate for a seven-year sentence, imposed.
The defense was free to argue. It was to be
concurrent. It was a valid plea. I did accept
it.
Are there any changes or corrections to
this presentence material by the State?
MS. WELSH: No.
THE COURT: By the defense?
MR. MARX: No, Your Honor.
THE COURT: All right. What are the State's
recommendations?
MS. WELSH: Your Honor, prior to beginning
of recommendations, I would like to make a record
regarding some of the information in the PSI.
I reviewed the PSI and had already -in the course of preparing my sentencing argument.
And at the very end of the PSI, I learned that one
of Mr. Burns' prior convictions involve victims
that are employees of my office. And that in no
way affected the way I looked at this case because
I didn't literally know about it until I got to
the very end of the PSI. So the offer made from
the beginning in negotiations, I was literally
19
unaffected by it.
Mr. Marx is aware of this. I do not
believe it to be a conflict, but I want to place
it on the record to make sure everyone feels the
same because I'm happy to conflict the case if
that would be appropriate.
THE COURT: Okay. Well, do you want to
conflict it out?
MR. MARX: Your Honor, I don't have any
issues with it as we stand now.
THE COURT: All right. Is that all right
with you Mr. Burns?
THE DEFENDANT: Yeah, that's fine.
THE COURT: So you don't mind if counsel for
the State -THE DEFENDANT: I don't mind.
THE COURT: -- proceeds?
THE DEFENDANT: No.
THE COURT: Okay. Please proceed.
MS. WELSH: The State's recommendation in
t his case, then, begin with a restitution amount
of $2,581.52. This is $250 to Vista Pawn. The
remaining going to the victim Mr. Mark Mansfield.
The State's recommendation regarding
the other aspect of the sentence are a period of
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20
1 two years fixed followed by five years
2 indeterminat e for a total of seven years. And I
3 am recommending that Your Honor impose that
4 sentence based on the Tuhill factors, and
s specifically the defendant's long criminal history
6 and his prior opportunities for rehabilitation .
The facts of this case are fairly
7
defendant entered a garage in the
The
8 simple.
day, stole items of value and later
the
of
9 middle
10 pawned them . The defendant reported to the PSI
11 that he did so in order to support a drug habit.
The first factor of rehabilitation has
12
13 really been exhausted by Mr. Burns at this point.
14 He has had multiple opportunities at such that
15 have come via prior Interactions with t he criminal
16 justice system, specifically prior convictions.
This is Mr. Burns' lifetime felony, and
17
To his credit, he has
18 he is only
19 successfully completed rider programing,
20 specifically, substance abuse and thinking for a
21 change. The records indicate that he was enrolled
22 in aftercare at Camas Counseling upon release from
23 the rider, however, he failed to complete that
24
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said,
2
of
lack
his
of
example
3 most remarkable
4 accountabilit y to me is his take on what went
5 wrong after the rider. He specifically said,
6 quote, "It isn't fair. I asked my PO for help
7 prior to this, and he said to 'deal with it"'
8

He also reported t hat in his mind In
order to successfully complete probation, he said
11 he needs, quote, "Better communicat ion from my
12 PO," unquote. To me, he is just not using those
13 "I " statements about what he needs to do to be
14 successful on probation and be a safe member of
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program.
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Mr. Burns was released Into our

21
those
that
note
I
and
community February 2018,
the
serving
cri mes on which he was released after
this
retained jurisdiction are very similar to
one. So, all though Mr. Burns is an addict, his
record supports that he is also a thief to support
this addiction .
So he was released in February, and the
notes indicate that his trouble on probation began
almost Immediately. The next month he stopped
going to work. He was warned for having alcohol
in his home in April, also stopped going to
treatment in April. And then by May, just three
months following his discharge, he had absconded.
This crime occurred in June, and then
that warrant for probation violation as well as
the warrant for this case came out in July of
2018. He then was not picked up until October.
It's possible that the reason he has
problems with his rehabilitation , Is a consistent
theme that I see in looking at the old PSI, his
allocution in this case, his take on this crime,
is that despite completing that rider, he seems to
overall lack accountabilit y. He tends to blame
his friends or uses passive voice to describe his
criminal activity.

06/04/2019 12:12:17 PM

unquote.
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our community.
So this is where the deterrence and
punishment Tu hill factors enter the picture.
We are requesting t hat you impose a two
than some kind of fixed term
rather
plus five
smaller because he is already on parole, and he is
already serving time in those cases as a
consequence for the probation violations and the
three felonies.
It looks on the computer as though he
will be parole eligible October 2019. I could
23
stand to be corrected on that, and I would be
happy to be corrected if that is the case.
But I think it's appropriate that
Mr. Burns serve some additional time for the new
felonies that he committed because, otherwise,
it's j ust a penalty for violating his probation.
And, notably, he did that, violate his probation,
In more ways than just committing this new crime.
So the State's perspective is that it's
important to send a message to others that you
can't commit the exact same crimes within
four months of being released on your retained
jurisdiction without some serious consequences.
And then finally the most important
factor, t he community needs to be protected
because, as I said, although he is an addict,
unfortunatel y he is an addict that steals from
people in both Canyon and Ada Counties.
So the t wo years fixed is appropriate
in the sense that, you know, maybe he could use
that time to consider reentering into our
community again and what that will look like. I
hope it will be both theft and dr ug free.
THE COURT: Please proceed.
MR. MARX: Your Honor, we are not opposing
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24
1

the state's recommendation for prison t ime. Our

2

only issue is the length of time in which the
Court sentences him to prison.
He has had his probation revoked, and

3
4

5
6

7
8

9
10
11

he is currently serving t ime now. He will go to
the pre-board on April 10th, and then he has his
parole hearing in June. In preparation for that,
he has been placed into the advanced placement
classes for SBISA, thinking for a change, and
anger management programming.
He - - I want to make one correction.

The State indicates that he admitted going Into
13 t he garage. What he pied guilty to was going into
14 Vista Pawn to pawn the stolen item and getting the
12

15
16

17
18
19

20
21

22
23

24
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1 for taking your time.
2
THE COURT: Is there legal cause why we
3 should not proceed?
4
MR. MARX: No, Your Honor.
5
THE COURT: Well, this case involves a theft
6 out of a residence. The owner came home from work
7

to have lunch and forgot to close the garage door
and then not ices fairly soon that the generator in
9 his garage has been moved behind his truck and an
10 expensive bow and ar rows and binoculars had been
8

11

stolen.

12

Law enforcement checked on it and
discovered that the items had been pawned at Vista

13

Pawn, parts were missing from the bow. The
defendant certainly admitted pawning it.
16
The defendant has a very significant
17 juvenile and adult record. It's significant for
18 theft. He was given an opportunity for a rider.
19 He was put on a rider at -- he was put on
20 probation after a rider in February of 2018. And
21 by March, he was already a no-show, was not doing
22 treatment, wasn't doing counseling, very
23 infrequent in his appearance for UAs. And when he
14

money there.
So his comments in the PSI about
getting the bow certainly goes to the grand theft
count that was dismissed in terms of the
possessing something one knew t o be stolen, but
his plea was going into the pawnshop.
He acknowledges in the presentence
materials that he is a drug addict. He
acknowledges he was stealing to support his habit .

15

I think it's important to keep him in the classes
that he's in now and give him the opportunity t o

24
25

did show, he was testing positive for
methamphetamine.
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25
1

2

3
4
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6
7

8
9
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12
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14
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17
18

19
20
21

1
2
3

move in the right direction after taking t hose
classes with a successful graduation.
I 'm concerned that the State's
recommendation would push his parole hea ring date
out to the point where he is removed from those
classes and losing t he positive progress has made.
He is about half done with those now.
We are asking the Court to do one year
fixed, six year indeterminate, seven-year total
sentence, t o allow him the opportunity to stay in
those classes that he is currently in. It would
give him a little bit of further t ime when he is

12

parole eligible but not significantly where it
should cause a problem related to him getting

14

5
6
7
8
9
10
11
13

15

pulled from the classes.
So the one plus six gives him the
opportunity to take vantage of what he is doing

using drugs on probation.
He performed very poorly on supervised
release, failed to follow through, and then
committing new offenses. It seems to me he is
highly likely to re-offend by committing further
theft offenses. He has already demonstrated that
he won't comply with supervised release, and that
frankly t hat we can't do anything in the community
to lower his risk,
So that takes a lot of options off the

table. That being the case, I think it is
appropriate that there be a penalty. And it can
18 be concurrent with his other sentences, but I'm
19 going to impose a penalty of two years fixed
20 followed by three years indeterminate for a
21 five-year sentence.
22
The real ity is the penalty is just
23 going to go up if you don't change your direction.
16

17

now and to move forward.
THE COURT: Mr. Burns, your comments.
THE DEFENDANT : Yes, Your Honor.
I just want to say, you know, I take

22
23
24

full accountability for the things that I did.
And I just want to take the time to apologize to
the Court for everything that -- the felonies that

25

I did commit. And I just want to say thank you

9 of 10 sheets

4

He appears to be a person, who in
addition to a significant record for t heft, can
attribute part of that record to his drug use, but
even though he's been given a rider, even though
he was given t reatment, he decided to continue

24
25

And you were the person who is primarily
responsible for changing directions, not everybody
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else in the world.
Now, you do have 42 days in which to
appea l, but you need to come t o terms wit h
reality. You need to start making different
better choices in your life.
I did sign t he order of restitution .
MS. WELSH: Thank you.
( Proceedin gs concluded at 3:25 p.m.)
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